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INDEX   TO  THE   NOTES 


IN  THE 


American  and  English  Annotated  Cases* 

Volumes  1-20. 


ABANDONMENT. 

Of  cemeteries,  see  Cemetemes. 

Of  contract  for  sale  of  land,  see  Fbauds, 
Statute  of. 

Of  homestead,  see  Homestead. 

Of  leased  premises,  see  Landlord  and  Ten- 
ant. 

Of  streets,  see  Streets  and  Highways. 

Of  vessel  as  terminating  affreightment,  see 
Ships  and  Shipping. 

Of  written  contract  for  sale  of  land,  see 
FEAtTDS,  Statute  of. 

Abandonment  of  land  granted  by  state,   19- 

375. 
Circumstances    establishing    abandonment    of 

right  of  way  by  railroad,  11-769. 


ABATEMENT  AND  ■REVrVAL  — continued. 
Survival  of  action  for  libel  or  slander,  6-513. 
Law  governing  survival  of  actions,  6-584. 
Abatement   of   mandamus  by   termination  of 
respondent's  office,  4-75;   10-60. 

ABBREVIATIONS. 

Judicial  notice  of  abbreviations,  17-492. 
Substitution    of    phrase    et    al.    in    place    of 
names  in  process,  pleadings,  etc.,  14-571. 

ABDUCTION. 

Eight  of  mother  to  sue  for  abduction  or  en- 
ticing away  of  child,  11-1172. 


ABATEMENT. 

0f  legacies,  see  Wnxs. 

Of  nuisances,  see  Nuisancses. 


ABATEMENT   AND    REVIVAL. 

Plea  in,  amendment  of,  see  Pleading. 
Seduction    as    terminated    by    marriage,    see 

Seduction. 
Similar  suits  in  courts  foreign  to  each  other, 

see  Actions. 

Abatement  of  pendins  action  for  divorce  by 
death  of  plaintiff,  17-876. 

Survival  of  action  for  rlorith  by  wron^fnl  act 
after  death  of  beneficiary,  17-773.' 

Survival  of  cause  of  action  for  breach  of 
promise  of  marriagp,  10-725. 

Survival  of  action  for  negligence  of  attorney, 

6-651. 
Survival  of  action  for  death  by  wronsful  act 

after  death  of  wrongdoer,  12-462. 
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ABORTION. 

Necessary  allegations  in  indictment  for  abor- 
tion as  to  means  used,  11-221. 

Woman  upon  whom  abortion  is  committed  as 
accomplice,    12-1009. 

Burden  and  sufficiency  of  proof  as  to  neces- 
sity for  abortion,  19-636. 

ABOUT. 

Meaning  of  term  "  about "  when  used  with 
reference  to  time,  17-742. 


ABSENCE. 

Death  presumed  from,  see  Death. 

Of  .judge,  receipt  of  verdict  by  clerk  or  at- 
torney, see  Trial. 

Limitations  as  affected  by,  see  Limitations 
or  Actions. 

Of  witness  rendering  former  testimony  ad- 
missible, see  Criminal  Law  and  Evi- 
dence. 
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ABSTRACTS   OF   TITLE. 

Payment  of  fee  to  custodian  of  records  for 
making  abstract,  see  Eecoeds. 

Liability  of  abstractor  of  title  on  account  of 
abstract  made  by  him,  12-410. 


ABUSE   OF   PROCESS. 

Distinction  between  malicious  abuse  of  proc- 
ess and  malicious  prosecution,  Z'^122. 

ABUTTING   OWNERS. 

Consent  to  liquor  license,  see  INIOXICATING 
Liquors. 

Drainage  of  highways  upon  adjacent  land, 
see  MuNiciPAi,  Corporations. 

Obstruction  of  access  to  property,  see  Nui- 
sances. 

Poles  erected  in  front  of  property,  see  Texe- 

QRAPHS    AND   TELEMONES. 

Rights    and    duties    respecting    streets,    see 

Streets  and  Highways. 
Special   oh   Local   Assessments,   see   that 

title. 

ACCEPTANCE. 

Of  checks,  see  Checks. 

Of  deeds,  see  Deeds. 

Of  goods  sold,  see  Sales. 

Of  land  dedicated  to  public  U36,  see  DeCiOA- 

TION. 

Of    neo;otiable    instruments,    see    Bills    and 

Notes. 
Of  subscription,  see  Subscriptions. 

ACCESSORIES   AND   OTHER  PAR- 
TICIPANTS  IN    CRIME. 

Criminal  liability  of  one  counseling,  advising, 
assisting,  or  compelling  another  to  com- 
mit StJicide,  4-1157;   16-522. 

Necessity  of  corroboration  of  testimony  of 
accessory  after  fact,  5^763. 

Rule  that  accessory  cannot  be  tried  and  con- 
victed before  principal  as  applicable  to 
principal  in  second  degree,  8-43B. 

Jurisdiction  of  prosecution  against  accessory 
where  principal  erime  is  committed  in 
another  state  or  county,  10-878. 

Conviction  as  accessory  of  person  indicted  as 
principal,  14-311. 

Conviction  of  person  as  accessory  or  aider 
and  abettor  of  crime  which  he  is  per- 
sonally incapable  of  committing,  16-467. 

Necessity  of  pendency  of  charge  against  prin- 
cipal td  warrant  prosecution  of  acces- 
sory after  the  fact,  18-295. 

Failure  to  disclose  felony  as  rendering  person 
accomplice  or  accessory  after  the  fact, 
19-144. 

Receiver  of  stolen  goods  as  accessory  or  ac- 
complice of  thief,  20-594, 


ACCIDENT. 

Evidence  of  absence  of,  see  Negligence. 

Evidence  of  prior  accidents,  see  Evidence. 

Evidenee  of  res  gestce,  see  EviBENOfe. 

Homicide  caused  by,  see  HoMicidE. 

Injunction  against  legal  proceedings  on 
ground  of  accident,  see  Injunctions. 

Presumption  of  survivorship  in  disaster,  see 
Evidence. 

Railroad  accidents,  see  Railroads. 

On  street,  see  Streets  and  Highways. 

Street  railway  accidents,  see  Street  Rail- 
ways. 

Disease  as  an  "  accident,"  2-140;   15-886. 


ACCIDENT   INSURANCE. 

See  Insurance. 

ACCOMMODATION  PARTIES. 

See  Bills  and  Notes. 

ACCOMMODATIONS. 

Of  passengers,  see  Carriers  ;  Ships  and  Ship- 
ping. 

ACCOMPI.ICES. 

Accessories,  see  Accessories  and  Other  Par- 
ticipants IN  Crime. 

Failure  to  disclose  felony  as  rendering  person 
accomplice  or  accessory  after  the  fact, 
19-144. 

Woman  upon  whom  abortion  is  committed  as 
accomplice,  12-1009. 

Receiver  of  stolen  goods  as  accessory  or  ac- 
complice of  thief,  20-594. 

Necessity  of  cautionary  instruction  as  to  con- 
viction upon  uncorroborated  evidence  of 
accomplice  in  jiirisdiction  where  cor 
roboration   is  not  necessary,    15-699. 

ACCORD   AND    SATISFACTION. 

Arbitration  and  Award,  see  that  title. 
Compromise  anfi  Settlement,  see  that  title. 
Payment,  see  that  title. 
Release  and  Discharge,  see  that  title. 
Surety  as  discharged  by,  see  Suretyship. 

Promise  accepted  in  satisfaction  of  debt  as 
executed  accord,  6-564. 

Part    payment    as    satisfaction    of    disputed 

claim,  1-801;  16-194. 
Part  payment  with  receipt  in  full  as  Satisfac 

tion  of  liquidated  and  undisputed  debt, 

5-525. 


ACCOUls^TS  AND  ACCOU'iniKG  —  ACTIONS. 


ACCOUNTS   AND   ACCOtJNTING. 

Books  of  accounts  in  evidence,  see  Evidence. 

Negotiability  of  instrument  referring  to  par- 
ticular account,  see  Bills  and  Notes'. 

Guardian's  duty  to  adcount,  see  GtIJaedian 
AND  Ward. 

Salesman's  authoritj'  to  Collect  accounts,  see 
Agency. 

Tax  collector's  duty  to  account,  see  Taxation. 

By  tenant  in  common  for  rents  and  prdfits, 
»  see  Tenants  in  Common. 

Eight  of  defendant  in  action  for  accounting 
to  affirmative  relief  in  absence  of  claim 
therefor,  13-648. 

Lapse  of  time  as  barring  right  to  compel  ac- 
counting by  personal  representative,  15- 
481. 

Eight  of  partner  to  accounting  where  partner- 
ship transactions  are  illegal,   18-407. 

Power  of  court  to  decree  accounting  for  daA- 
ag^  in  action  to  enjoin  unfair  compe- 
tition or  infringement  of  tradeftiark,  20- 
59. 

Necessity  that  account  stated  include  all 
items  of  account  of  both  parties,  20-626. 

Manner  of  pledging  or  assigning  book  ac- 
counts, 18-446. 


ACCRETION. 

Title    as    affected    by    change    in    course    of 
stream,  see  Watebs  and  WATEBCOtJKSES. 


ACCUSATIONS   OF   CRIME. 

Evidence   of   when    undenied,   see   Cbiminal 
Law. 


AOKNOWI.EDGMENTS. 

Notary  Public,  see  that  title. 
EeviVing  barred  defaands,  see  Limitations  of 
Actions. 

Power  of  deputy  to  take  acknowledgments, 
3-299. 

Stockholder  or  officer  of  corporation  inter- 
ested in  instrument  as  disqualified  to 
take  acknowledgment  thereof,  16-140. 

Validity  of  acknowledgment  taken  by  officer 
whose  right  to  office  has  ceased,  5-461. 

Necessity  that  certificate  of  acknowledgment 
should  8ta.te  that  it  waS  taken  Within 
oflBcer's  jurisdiction,  10-129. 

Effect  of  omission  of  name  of  grantor  or  mort- 
gagor from  certificate  of  acknowledg- 
ment, 2-990. 

Liability  of  officer  for  false  or  defective  cer- 
tificate of  acknorwledgment,  13-717. 

Evidence  requisite  to  impeach  acknowledg- 
ment, 7-249, 


ACQUITTAr   Of   CRIME. 

Sefe  Criminal  Law  and  cross-references. 

ACTIONS. 

Accounts  and  Accounting,  see  that  title. 

By  administrators,  see  Executors  aNd  Ad- 
ministrators. 

For  alienation  of  affections,  see  Husband  and 
Wife. 

Alimony  decree  enforced  by,  see  Alimony  and 
Suit  Money. 

Assignments  of,  see  AssionmeNts. 

Assumpsit,  see  that  title. 

Attachment,  see  that  title. 

On  bail  bonds,  see  BaiLj 

Bankrupt's  tort  actions  as  passing  to  trus- 
tee, see  BanruptoY: 

Bastardy,  see  that  title. 

On  bills  or  notes,  see  Bills  and  Notes. 

By  boards  of  liealth,  see  Hbm.lth. 

On  bonds,  see  Bonds. 

Boundary  proceedings,  see  Boundaries. 

Cancellation  and  Eescission,  see  that  title. 

Champerty,  see  Champerty  and  Mainte- 
nance. 

Chattel  mortgages,  enforcement  of,  see  Chat- 
tel Mortgages, 

By  child  for  chastisement;  see  Parent  and 
Child. 

Civil  damage  acts  as  giving  rise  to,  see  Civil 
Damage  Acts. 

For  collection  of  taxes,  see  Taxation. 

Condemnation  proceedings,  see  EminMn*  Do- 
main. 

Conflict  of  laws  as  affecting,  see  Conflict  of 
Laws. 

For  conspiracy  by  merchant  against  unlawful 
combination,  see  Conspiracy, 

By  consumers  of  water,  see  Waterworks  and 
Water  Companies. 

For  contempt,  see  Contempt. 

To  contest  wills,  see  Wills. 

For  contract  of  life  insurance  broken,  see 
Insurance. 

For  contract  relations,  interfered  with,  see 
Interference  with  Conteact  Eela- 
tions. 

For  contracts  broken,  see  Contracts, 

For  copyright  infringement,  see  Oopyriohts. 

Coram  Nobis,  see  that  title. 

Counterclaim  in,  see  Set-off  and  CotiNTEB- 

CLAlM. 

For  death,  see  Death  riY  Wrongful  Ao¥. 

Against  decedents'  estates,  see  Executors  and 
Administrators. 

For  deceit,  see  Fraud  and  Deceit. 

For  dower,  see  Dower. 

Ejectment,  see  that  title. 

Etjcction  of  Remedie.s,  see  that  title. 

To  enforce  decrees  for  alimony,  see  Ammony 
AND  Suit  Money. 

By  executors,  see  Executors  and  Adminis- 
trators. 

False  iMFRisojfMENT,  see  that  title. 

Fences  as  subjects  of,  see  Fences. 

Forcible  Entry  anii  Detainer,  see  that  title. 

Foreign  cnrporatinns  sued  by  nonresidents, 
see  COBpOBATIOf^^s, 
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ACTIONS  —  eontinued. 

In  forma  pauperis  by  personal  representa- 
tives, see  ExECUTOBS  and  Aoministba- 

TOB8. 

For  fraud,  see  Fbatjd  and  Deceit. 

Gahnishment,  see  that  title. 

By  guardians,  see  Guardian  and  Wabd. 

Habeas  Coepus,  see  that  title. 

By  health  boards,  see  Health. 

Highway  proceedings,  see  Steeets  and  High- 
ways. 

By  husband,  see  Husband  and  Wife. 

Imprisonment  in,  see  Impbisonment  fob  Debt 
and  in  Civil  Actions. 

By  infants,  see  Infants. 

For  infringement  of  copyright,  see  Copy- 
eights. 

On  injunction  bonds,  see  Injunctions. 

Injunctions,  see  that  title. 

Institution  of  as  rebutting  presumption  of 
payment,  see  Payment. 

On  insurance  contracts,  see  Insueance. 

Intoxicating  liquors  as  subject  of,  see  In- 
toxicating LiQUOBS. 

Joinder  of  causes  of  action,  see  Pleading. 

Judgments  or  decrees  as  subjects  of,  see  Judg- 
ments. 

By  justices  to  recover  fees,  see  Justices  of 
Peace. 

By  landlords,  see  Landlord  and  Tenant. 

For  lateral  and  subjacent  support,  see  Ad- 
joining Owners. 

By  legatee  or  distributee  to  collect  assets  of 
decedent,  see  Executors  and  Adminis- 
teatoes. 

For  libel,  see  Libel  and  Slandee. 

Limitation  of  Actions,  see  that  title. 

Liquor  licenses,  collection  of,  see  Intoxicat- 
ing Liquobs. 

Lis  Pendens,  see  that  title. 

Maintenance,  see  Champerty  and  Mainte- 
nance. 

Malicious  Peosecution,  see  that  title. 

Mandamus,  see  that  title. 

Mechanic's  lien,  enforcement  of,  see  Mechan- 
ics' Liens. 

Municipal  corporations  as  parties  to,  see  Mu- 
nicipal Cobpoeations. 

Names  of  parties,  see  Name. 

Ne  Exeat,  see  that  title. 

Negligence  generally,  see  Negligence. 

By  nonresidents  against  corporations,  see  Cob- 
poeations. 

For  nuisances,  see  Nuisances. 

On  official  bonds  naming  obligees  other  than 
those  designated  by  statute,  see  Bonds. 

By  parent  for  expulsion  of  child  from  school, 
see  Schools. 

Parents'  actions  generally,  see  Parents. 

Partition,  see  that  title. 

By  partners,  see  Partnership. 

By  passengers  against  carriers,  see  Careiebs. 

Patents  as  subject  of,  see  Patents. 

By  person  non  sui  juris,  see  titles  Guabdian 
AD  Litem  and  Next  Friend. 

Petitions,  see  that  title. 

By  pledgors  or  pledgees,  see  Pledge  and  Col- 
lateral Security. 

By  policy  liolders  seeking  share  of  profits  of 
insurance  company,  see  Insurance. 

For  pollution  of  waters,  see  Waters  and 
Watebcoueses. 


ACTIONS  —  continued. 

Prematurely  brought,  see  Pbematuee  Suits. 

To  prevent  revocation  of  teacher's  license,  see 

Schools. 
By  private  citizens  to  enforce  liquor  laws,  see 

Intoxicahnq  Liquobs. 
For  probate  of  wills,  see  Wills. 
Pbohibition,  see  that  title. 
For  public  oflBcers'  removal,  see  Public  Offi- 

CEES. 

For  purchase  price  of  goods  sold  on  credit, 
see  Satj:s. 

By  purchasers  of  land,  see  Vendoe  and  Pur- 
chaser. 

To  quiet  title,  see  Quieting  Title  —  Re- 
moval OP  Cloud. 

Quo  Wabeanto,  see  that  title. 

Receiverships  as  subject  of,  see  Receivers. 

By  remainderman  for  injuries  to  realty,  see 
Life  Estates. 

Removal  of  Causes,  see  that  title. 

Replevin,  see  that  title. 

Sales  giving  rise  to,  see  Sales. 

Seabches  and  Seizures,  see  that  title. 

For  seduction,  see  Seduction. 

By  servants,  see  Mastee  and  Servant. 

Set-off  in,  see  Set-off  and  Counteeclaim. 

For  slander,  see  Libel  and  Slander. 

Specific  Performance,  see  that  title. 

Against  states,  see  States. 

Stock  or  stockholders,  see  Cobpoeations. 

Successive  actions  for  breach  of  contract,  see 
Contracts. 

Survival  of  actions,  see  Abatement  and  Re- 
vival. 

Taxes,  collection  of,  see  Taxation. 

By  taxpayers  to  recover  public  funds,  see  Ap- 
propriations. 

Telegrams  as  giving  rise  to,  see  Telegraphs 
and  Telephones. 

By  tenants,  see  Landlord  and  Tenant. 

Trademarks,  trade  names,  and  unfair  compe- 
tition as  subjects  of,  see  Trademarks, 
Trade  Names,  and  Unfair  Competi- 
tion. 

Trespass,  see  that  title. 

Trover,  see  Trover  and  Conversion. 

By  unincorporated  associations,  see  Unincor- 
porated Associations. 

By  vendors  of  land,  see  Vendor  and  Pub- 
chaser. 

Venue,  see  that  title. 

For  waste,  see  Waste. 

By  wife,  see  Husband  and  Wife. 

Discrimination  against  citizens  of  other  states 
as  to  actions  and  proceedings,  1-832. 

Effect  of  pendency  of  like  suit  in  foreign 
court,  1-365. 

Nature  of  action  or  proceeding  for  violation 
of  municipal  ordinance,  5-289. 

Agreement  of  insurer  to  repair  or  rebuild, 
after  loss,  as  creating  new  cause  of  ac- 
tion in  favor  of  insured,  16-105. 

Liability  of  electric  company  for  injuries  to 
person  on  premises  to  which  it  supplies 
current  as  based  on  negligence  or  breach 
of  contract,  17-1046. 

Proceeding  for  removal  of  public  officer  as 
civil  or  criminal  in  nature,  20-112, 


ACT  OP  GOD  —  ADVANCEMENTS. 


ACT   OF   GOD. 


ADMISSIBILITY   OF   EVIDENCE. 


Carrier's  liability  for  damages  caused  by,  see      Generally,  see  Evidence. 

Cabklebs    '  In  criminal  cases  particularly,  see  Cbiminal 

Law. 


ACTS   OF   LEGISLATURE. 

See  Statutes. 


ADMISSIONS. 

In  evidence,  see  Evidence. 


ADDITIONAL   SERVITITDES. 

See  Streets  and  Highways. 

"  ADDITIONS." 

As  term  of  insurance  policy,  see  Insurance. 

ADDRESS   TO   JURY. 

See  Tbial. 

ADEMPTION. 

Of  legacies,  see  Wnxs. 

ADEQUATE    REMEDY    AT   LAW. 

As  affecting  equitable  jurisdiction,  see 
Equity. 

ADJOINING   LANDOWNERS. 

BouNDABiES,  see  that  title. 

Drainage  of  highways  upon  adjacent  land,  see 

Municipal  Coepobations. 
Fences,  see  that  title. 
Pabty  Walls,  see  that  title. 

Accrual  of  action  for  injury  to  lateral  and 
subjacent  support,  3-123;   18-752. 

Measure  of  damages  for  injury  to  lateral  and 
subjacent  support,  5-219;  10-77. 

VSTien  grant  of  mining  rights  will  release 
grantee  from  liability  for  subjacent  sup- 
port, 10-874. 

ADJUDICATION. 

In  bankruptcy,  see  Bankbuptct. 


ADMISSION   TO   BAR. 

See  Attobneys  at  Law. 

ADOPTION    OF    CHILDREN. 

Construction  of  ^vo^d  "  child  "  in  statute  pro- 
viding for  adoption  of  children,  15-92. 

Necessity  of  notice  to  or  consent  of  natural 
parent  to  second  adoption  of  child,  12- 
509. 

Validity  of  contract  or  proceeding  of  adop- 
tion not  made  in  conformity  with  stat- 
ute, 12-144. 

Collateral  attack  on  decree  of  adoption,  13- 
587. 

Grounds  for  vacation  of  decree  of  adoption, 
17-548. 

Right  of  adopted  child  to  inherit  from  per- 
sons other  than  adopting  parents,  4- 
881;  9-780. 

Right  of  inheritance  within  state  of  child 
adopted  under  laws  of  another  state, 
16-779. 

Right  of  parent  to  recover  for  death  of 
adopted  child,  15-148. 

ADULTERY. 

Alimony  where  both  parties  have  committed 
adultery,  see  Alimony  and  Suit  Money. 

As  barring  dower,  see  Dower. 

Necessity  for  emission,  see  Cabnal  Knowl- 
edge. 

Persons  capable  of  committing  crime  of  adul 
tery,  16-314. 

What  constitutes  "  living  together  "  or  "  co- 
habiting "  in  fornication  or  adultery, 
19-655. 

Testimony  of  detectives  to  prove  adultery, 
12-960. 

Homicide  during  adultery,  1-136. 


ADMINISTRATORS. 

See  ExECUTOBS  and  Administbatobs. 


ADMIRALTY. 

Ships  and  Shipping,  see  that  title. 

Admiralty  jurisdiction  in  tort,  13-1216. 
Admiralty  jurisdiction  of  suit  for  contribu- 
tion, 20-1236. 


ADVANCEMENTS. 

Application  of  doctrine  of  advancements  in 
cases  of  partial  intestacy,  6-1011. 

Gift  to  son-in-law  as  advancement  to  daugh- 
ter,  18-546. 

Validity  and  effect  of  agreement  by  heir  re- 
linquishing expectancy  in  estate  in  con 
sideratinn  of  advancement,   17-725. 

Admissibility  on  ifsne  of  advancement  rel  non 
of  subsequent  declarations  of  intestate, 
17-886. 
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APVANCES. 

Chattel  mortgage  given  to  secure,  see  CHAT- 
TEL MOKTQABEg. 

To  masters  of  vessels,  see  Ships  AND  Ship- 
ping. 


APVSRSE  FOSSESSION. 

Pbescription,  see  that  title. 

Possession  bj  mistake  of  one  ifitending  to 
claim  only  to  true  boundary  as  adverse 
possession,  15-827. 

Sufficiency  of  unrecorded  deed  to  give  color  of 
title,  1-761. 

Cpndemnatipji  proceedings  as  furnishijig  color 
of  title  to  land  claimed  by  adverse  pos- 
session, 19-402. 

Right  of  one  claiming  title  by  adverse  posses- 
sion in  subordination  only  to  United 
States  to  assert  such  possession  as 
against  another  claimant,  20-538. 

Acquisition  of  title  to  part  of  building  by  ad- 
verse possession,  12-870.  '  ' 

Acquisition  of  title  to  mines  by  adverse  pos- 
session, 6-142. 

Acquisition  of  title  to  land  within  right  of 
way  of  railroad  by  adverse  possession, 
2-718;  10-1001. 

Adverse  possession  against  husband  as  bar 
to  wife's  dower,  9-149. 

Width  of  highways  acquired  by  adyer^e  user, 
2-973.  ' 


AFFIDAVITS  —  epntimie4,    > 

NoTARy  PuBUC,  see  that  title. 

Oatpb  and  Affirmationb,  see  that  title. 

For  receivers,  see  Receivebs. 

For  search  warrants,  see  Searches  and 
Seizures. 

By  sureties' on  appeal  bonds,  see  Appeal  and 
Erkor. 

Verification  of  petition  for  divorce,  see  Di- 
vorce. 

Sufficiency  of  affidavit  or  oath  made  by  at- 
torney of  party  to  proceeding,  7-49. 

Affidavit  or  complaint  upon  information  and 
belief  as  basis  for  warrant  or  injunc- 
tion, l-653j  1^-817, 

Sufficiency  of  "  affidavit  made  before  magis- 
,  trftte "  >vithjp  fedgj-al  stfitijte  ^elating 
to  interstate  extradition,  16-1100. 


AFFIRMATIONS. 

See  Oaths  and  Affirmations. 

AFFBAY. 


Mobs,  see  that  title. 
RiPT,  ^e  t!(at  title,. 


AFFBEIGHTMENT. 

See  Ships  and  Shipping. 


ADVERTISEMENTS. 

Validity  of  statutes  prohibiting  use  of  flag 
or  other  governmental  symbol  for  ad- 
vertising or  commercial  purposes,  4- 
270;   10-528. 

Municipal  control  of  advertising,  16-699. 


APVICE. 

As  defense  to  action  fflr  malicious  prpspcu- 
tion,  see  Malicious  Prosecution. 

Suicide,  advising  commission  of,  see  Suicide. 

Disobedience  of  subpoena,  advising,  see  Con- 
tempt. 

AFFECTION. 

Alienation   of   affections,   see  Husband  and 

Wife. 
As  consideration  for  bill  or  note,  see  Bills 

AND  Notes. 


"AFTER   THE   FIRE." 

As  phrase  in  insurance  policy,  see  Insurance. 


"AGAINST    THE    PEACE    AND 
DIGNITY." 

Jfecessity  that  each  count  contain  allegation, 
see  Indictments  and  Informations. 


AGE. 

Allegation  of  in  indictment  for  rape,  see  Rape. 
Estoppel  of  infant-hy  misrepresentation  as  to, 

see  Estoppel. 
Family  records  to  p\ow,  see  EVIDENCE. 

Time  of  arrival  at  specified  age,  9-269;   17- 
906. 

Competency  of  witness  to  testify  as  to  his 
own  age,  16-592. 


AFFIDAVITS. 

For  attachment,  see  Attachment. 

Of  jurors  to  show  misconduct,  see  Jury  and 

Jury  Trial. 
Of  newly  disteovered  evidence  on  application 

for  new  trial,  see  New  Trial. 


AGENCY. 

Brokers,  see  that  title. 
Consular  Agents,  see  that  title. 
Corporations'  agents,  see  Corporations. 
Deed  deliverjed  to  agent,  see  Deeds. 
Embezzlement  by  agent,  sea  Embezzlement. 


AGENCY. 


AGENCY  —  continued. 

Employment  agencies,  statutory  regulation  of , 

see  Employment  Agencies. 
Factobs,  see  that  title. 
Foreign  corporation's  duty  to  appoint  agent 

for  service  of  process,  see  Corporations. 
Gifts  from  principal  to  agent,  see  Gifts. 
Grantor  as  agent  of  grantee  to  accept  deed, 

see  Deeds. 
Insurance  agents,  see  Inswrance. 
Labor  combinations'  liability  for  agents,  see 

Labob  Combinations. 
Liquors  purchased  by  infant  for  another,  see 

Intoxicating  Liquobs. 
Master's    liability   for    acts    of   servant,   see 

JIaster  and  Servant. 
Motor   vehicle   owner's    liability   for   acts   of 

driver,  see  Motor  Vehicles. 
Partnership,  see  that  title. 
Possession  by  agent  permitting  suit  to  quiet 

title,  see  Quieting  Title  —  Removal 

OF  Cloud. 
Public  oflBcers'   liability  for  acts  of  subordi- 
nates, see  Public  Offioees. 
Set-off  of  claim   against  agent,  see  Set-off 

and  Counterclaim. 
Statute  of  frauds  as  affecting  acts  of  agent, 

see  Frauds,  Statute  of. 
Ticket  agents,  see  Cabbieks. 
Trade  union's  liability  for  acts  of  agents,  see 

Labor  Combinations. 
Trust  implied  from  purchase  by  agent  in  his 

own  name,  see  Trusts. 

1.  Persons  Who  Abe  Agents. 

2.  Authority  of  Agent  Generally. 

3.  Liability    of    Pbincipal   for   Toets    or 

Crimes  of  Agent. 

4.  Personal  Liability  op  Agent. 

5.  Denial  of  Principal's  Title. 

6.  Undisclosed  Principal. 

7.  Evidence. 

1.  Persons  Who  Abe  Agents. 

Who  are  agents  within  meaning  of  factors' 
acts,  18-9L 

Who  is  "  agent "  within  statute  providing 
for  service  of  process  on  agent  of  for- 
eign corporation,  19-200. 

2.  Authority  of  Agent  Generally. 

Power  of  agent  to  sell  as  including  power  to 
barter  or  exchange,  10-421. 

Authority  of  traveling  salesman  as  to  collec- 
tion of  accounts,  7-650;  14-858. 

Authority  of  agent,  in  absence  of  express  in- 
structions, to  receive  payment  of  debt  by 
check  or  draft,  9-1198. 

Implied  authority  of  officers,  agents,  or  ser- 
vants to  contract  for  medical,  surgical, 
or  other  attendance  or  supplies  foi-  sick 
or  injured  persons,  3-570, 

Authority  of  agent  shipping  goods  to  enter 
into  contract  limiting  liability  of  car- 
rier, 1-676;   19-806. 

Liability  of  agent  eicdcuting  contract  in  name 
of  principal  without  authority,  3^219. 


AGENC\'  —  continued. 

Ratification,   as  principal,  of  act  of  another 

representing   himself   to   be   agent,    13- 

271). 
Effect  of  retention  by  principal  of  benefit  of 

loan  procured  by  agent  without  author- 
ity, 3-1145. 
Right  of  agent  in  possession  of  personalty  to 

maintain   trover   for   its   conversion  by 

stranger,   18-572. 
Subrogation  of  agent  to  rights  of  principal, 

17-204. 

3.  Liability  of  Principal  for  Tobts  or 
Crimes  or  Agent. 

Liability  of  principal  or  master  for  negligent 
or  tortious  acts  of  insane  agent  or  ser- 
vant, 4-135. 

Liability  of  principal  for  act  of  agent  in  in- 
stituting malicious  prosecution  or  caus- 
ing false  arrest  or  imprisonment,  1-723. 

Liability  of  owner  of  automobile  for  acts  of 
his  chauffeur  or  agent,  10-732;   12-972. 

Liability  of  vendor  for  sale  of  adulterated 
article  by  agent  or  servant,  17-135. 

4.  Personal  Liability  of  Agent. 

Personal  liability  of  agent  for  breach  of  war- 
ranty,  19-773. 

Personal  liability  of  agent  or  servant  of  liq- 
uor dealer  for  violation  of  liquor  law, 
19-582. 

Right  of  action  against  agent  after  judgment 
against  principal,  17-614. 

5.  Denial  of  Principal's  Title. 
Right  of  agent  to  deny  title  of  principal  to 

moneys  or  property   received  as  agent, 
8-570;    13-1184. 

6.  Undisclosed  Principal. 

Right  of  agent  of  undisclosed  principal  to  sue 
on  contract  made  in  his  own  name,  6- 
556. 

Right  of  undisclosed  principal,  who  is  not 
sole  party  in  interest,  to  sue  on  contract 
made  by  agent,  13-955. 

Right  of  vmdisclosed  principal  to  enforce  con- 
tract involving  personal  trust  and  con- 
fidence in  agent,  15-238. 

Liability  of  undisclosed  principal  on  contract 
under  seal,  3,980. 

Liability  of  undisclosed  principal  upon  nego- 
tiable paper,  12-679. 

Right  of  action  against  undisclosed  principal 
after  judgment  against  agent,  8-1026. 

7.  Evidence. 

Lack  of  possession  by  agent  of  evidence  or  in- 
debtedness as  evidence  on  question  of 
his  authority  to  receive  payment,  19- 
666. 

Admissibility  in  evidence  of  agent's  declara- 
tions or  admissions,  not  made  contem- 
poraneously with  occurrence  or  transac- 
tion, 3-621;  13-859. 
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AGGRAVATION   OF   DAMAGES. 

See  Damages. 


AGISTMENT. 

See  Animals. 


AGBEED    CASE. 

Court's  power  of  interference  upon  submis- 
sion of  controversy  or  agreed  case,  11- 
148. 

AGREEMENTS. 

See    CONTBACTS. 


ALIENS  —  contimied. 

Federal  control  of  aliens  after  their  arrival, 
16-1069. 

Bight  of  alien  to  take  estate  as  tenant  by 
curtesy,  7-504. 

Estoppel  of  grantor  in  deed  to  deny  title  of 
alien  grantee  on  ground  that  latter  can- 
not hold  property,  13-532. 

Right  of  nonresident  alien  to  maintain  action 
for  death  by  wrongful  act,  2-682;  9-1180. 

Right  of  alien  to  act  as  executor  or  adminis- 
trator, 3-988. 

Right  of  administrator  of  alien  to  sue  for  lat- 
ter'g  death  by  wrongful  act,  12-223. 

Treason  by  domiciled  alien,  8-77. 

Fitness  of  alien  for  naturalization  as  deter- 
mined by  moral  or  intellectual  qualifica- 
tions, 16-281. 


AGRICULTURE. 

Cnops,  see  that  title. 

Farming,  see  the  cross-references  under  that 

title. 
Landlokd  and  Tenant,  see  that  title. 
Manure,  see  that  title. 
Prohibition  against  long  leases  of  agricultural 

lands,  see  Landlord  and  Tenant. 
Thresher's  liens,  see  Liens. 


AIDERS    AND    ABETTORS. 

Generally,  see  Accessories  and  Other  Par- 
ticipants IN  Crime. 

Aiding  disobedience  of  subpoena,  see  Con- 
tempt. 


ALCOHOI.. 

Intoxicating  Liquors,  see  that  title. 

ALIAS. 

Necessity  of  proving,  see  Names. 

ALIBI. 

Burden  of  proof  and  sufficiency  of  evidence  of 
alibi  in  criminal  cases,  8-1189. 

ALIENATION   OF   AFFECTIONS. 

See  Husband  and  Wife. 

ALIENS. 

Jurisdiction  of  action  against  foreign  sover- 
eign or  foreign  state,  see  Courts. 

Laws  confining  licenses  to  citizens,  see  Li- 
censes. 

As  witnesses,  see  Witnesses. 


ALIGHTING. 

From  cars  of  carriers,  see  Carriers. 

ALIMONY   AND    SUIT   MONEY. 

Bankruptcy    of    husband    as    affecting,     see 

Bankruptcy. 
Ne  exeat  by  wife,  see  Ne  Exeat. 

Right  of  wife  to  alimony  where  divorce  is 
granted  against  her,  20-24. 

Right  to  alimony  of  wife  confined  in  prison 
or  other  institution  where  she  is  sup- 
ported without  cost  to  herself  or  her 
estate,  13-752. 

Right  of  husband  to  alimony  in  action  for  di- 
vorce, 19-1142. 

Recovery  of  alimony  or  allowance  by  wife  in 
matrimonial  action  where  both  parties 
have  committed  adultery,  15-376. 

Necessity  and  sufficiency  of  proof  of  marriage 
■as  prerequisite  to  allowance  of  tempo- 
rary alimony,  10-558. 

Power  of  court  to  decree  alimony  and  coats 
against  defendant  not  personally  served, 
2-819;   14-362. 

Power  of  court  to  award  alimony  in  suit  to 
set  aside  divorced  decree,  19-455. 

Allowance  of  temporary  alimony  or  suit 
money  in  matrimonial  action  pending 
appeal,  3-51 ;  15-229. 

Allowance  of  alimony  in  gross  sum,  1-224. 

Power  of  court  to  vest  title  to  husband's 
property  in  wife  as  alimony,  5-469. 

Life  of  decree  for  permanent  alimony,  2-915. 

Power  of  court  to  modify  decree  for  alimony 
after  life  of  decree,  5-940. 

Power  of  court  to  modify  decree  for  alimony 
based  upon  agreement  of  parties,  13- 
296. 

Enforcement  of  decree  for  aliraonv  by  action 
at  law,  3-579;  10-547;  20-1068'. 

Decree  for  alimony  as  lien  on  realty,  9-90' 
18-565. 


ALLEYS  —  ANIMALS. 


ALIJIONV  AND  SUIT  MONEY  —  continued. 

Assignability  of  alimony,  10-393. 

Effect   on   decree  for  alimony  of  remarriage 

of  divorced  wife,  11-523. 
Power  of  court  to  grant  alimony  pendente  lite 

and    counsel    fees    in    action    to    annul 

marriage,  5-380;  20-1347. 


ALLEYS. 

As  streets,  see  Streets  and  Highways. 

AI.I.O'WANCES. 

Alimony  and  Suit  Money,  see  that  title. 

ALTERATION. 


Of  boundaries,  see  Boundabies. 
Of  judgments,  see  Judgments. 


AMORTIZATION. 

See  Life  Estates. 

AMOUNT   IN   CONTROVERSY. 

Circuit  Court's  jurisdiction  as  affected  by, 
see  United  States  Coxjbts. 

Garnishment  proceedings  as  affected  by,  see 
Garnishment. 

Interest  accruing  after  suit  brought  as  ele- 
ment in  determining,  see  Interest. 

For  purpose  of  appeal,  see  Appeal  and  Erroh. 

Inclusion  of  interest  accruing  after  suit  ia 
brought  in  determining  amount  in  con- 
troversy,  13-396. 

Doctrine  de  minimis  non  curat  lex  as  appli- 
cable to  fractions  of  money,  18-691. 

AMUSEMENTS. 
See  Theatres  and  Public  Eesokts. 


ALTERATION    OF    INSTRUMENTS. 

Admissibility  of  secondary  evidence  to  prove 

contents  of  instrument,  see  Evidence. 
Bills  and  Notes,  see  that  title. 
Wills  as  affected  by  erasures,  see  Wills. 

Drawing  lines  through  or  across  part  of  in- 
strument as  material  alteration  thereof, 
18-415. 

Insertion  of  name  of  attesting  witness  as  ma- 
terial alteration  of  instrument,   17-757. 

Implied  authority  to  fill  in  blanks  so  as  to 
complete  signed  instrument,  2-331. 

Effect  of  alteration  of  deed  by  grantor  after 
delivery  and  without  consent  of  grantee, 
10-459. 

Effect  of  alteration  of  negotiable  instrument 
by  stranger  to  contract,  18-223. 

Admissibility  of  parol  evidence  to  show  un- 
authorized alteration  of  written  instru- 
ment, 12-985. 


AMENDMENTS. 

Of  by-laws  of  benefit  society,  see  Benevolent 
or  Beneficial  Associations. 

Of  constitutions,  see  Constitutional  Law. 

Of  indictments,  see  Indictments  and  Infor- 
mations. 

Of  judgments,  see  Judgments. 

Of  oflBcers'  returns,  see  Sheriffs  and  Con- 
stables. 

Of  pleadings,  see  Pleading. 

Of  statutes,  see  Statutes. 

Of  verdicts,  see  Trial. 


AMNESIA. 

Caused  by  personal  injuries,  see  Witnesses. 


ANCHORING. 

Vessels,  see  Ships  and  Shipping. 

ANCIENT   DOCUMENTS. 

See  Evidence. 

ANCILLARY   PROBATE. 

Of  wills,  see  Wills. 

"  AND." 

Construction   of   "  and  "    as    "  or  "    and   vice 
versa  in  cons.truing  will,  19-922. 

ANIMALS. 

1.  As  Property. 

2.  Ownership. 

3.  Sale  or  Mortgage. 

4.  Injuries  by  Animals. 

5.  iN.TURiEs  to  Animals. 

6.  Remedies    against    Trespassing    Ani- 

mals. 

7.  E strays. 

8.  Distrained  and  Impounded  Animals. 

9.  Destruction  of  Diseased  Animals. 

10.  Humane  Statutes. 

11.  Gift  for  Benefit  of  Animals. 

12.  Description  of  Animals. 

Assignability  of  cause  of  action  for  killing, 

see  Assignments. 
Carriers  of  live  stock,  see  Carriers. 
Cattle  guards,  see  Railroads. 
Dogs  barking  as  nuisance,  see  Nuisances. 
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ANIMALS  -^  coiitinued. 

Exemption  of  horses  from  execution,  see  Ex- 
ecutions. 

Fences,  see  that  title. 

Fire  insurance  policy  covering,  see  Insur- 
ance. 

Fish,  see  FiSH  and  Fisheries. 

Frightening  of  hdrsfes  by  railroads,  see  RAIl- 

EOADS. 

Game  and  Game  Laws,  see  that  title. 

HOBSE  Racing,  see  that  title. 

Horses  frightened  by  trailis,  9ee  Railroads. 

HoksesHoEhs,  see  that  title. 

Insurance  of,  see  Insurance. 

LivBET  Stable  Keepers,  see  that  title. 

Manure,  see  that  title. 

Municipal  control  Of,  see  Municipal  Corpo- 
rations. 

Runaway  horse  and  defective  highway  caus- 
ing injury,  see  Streets  and  HMhwats. 

Stock  yards  as  subject  to  regulation,  see 
Stock  Yards. 

Taxation  of,  see  Taxation. 

Trespass  by  on  unfenced  lands,  see  Fences. 

1.  As  Propertt. 
Dogs  as  subject  of  larceny,  13-81. 

2.  Ownership. 
Title  to  offspring  of  animals,  14-338. 
Brands  on  animals  as  evidence  of  ownership, 
12-414. 

3.  Sale  or  Mortgage. 
Implied  warranty  by  seller  that  animal  is  fit 

for  breeding  purposes,  19-874. 
Mortgage  on  animals  as  including  increase, 

13-100. 

4.  Injuries  by  Animals. 

Liability  of  owner  of  domestic  animal  for  in- 
juries inflicted  on  trespasser,  17-563. 

Duty  and  liability  of  master  to  servant  with 
respect  to  animal  furnished  by  him  to 
servant,  19-863. 

Duty  of  owner  of  animal  to  disclose  vicious 
propensities  to  bailee,   18-814. 

Constitutionality  of  statute  making  owner 
liable  for  ddmage  by  ddgs,  13-847. 

Provocation  by  plaintiff  as  defense  to  action 
for  injuries  by  dog,  15-165. 

Liability  of  owner  for  injuries  caused  by  run- 
away horse,  5-877;   10-865;  17-812. 

Liability  of  owner  of  animals  for  communica- 
tion of  disease  by  them  to  other  ani- 
mals, 15-1002. 

Liability  of  owner  for  injuries  committed  by 
animals  unlawfully  on  highway,  14-624. 

Liability  for  injuries  by  wild  dfaimals,  14-81. 

Necessity  for  knowledge  by  Owner  of  vietotis- 
ness  of  domestic  animal,  1-205. 

Knowledge  of  owner  as  to  viciousness  af  ani- 
mal in  action  for  personal  injuries 
caused  by  dog,  4-1^7 ;  20-72. 

Knowledge  of  viciousness  of  animal  by  agent, 
servant,  etc.,  as  imputable  to  owner,  18- 
673. 


ANIMALS  —  continued. 

Joint  or  several  liability  of  owners  of  animals 
doing  damage  jointly,  8-1072. 

5.  Injuries  to  Animals. 
Liability  of  railroad  for  killing  dog,  3-275; 

20-918. 
]?uty  of  railroad  to  keep  lookout  for  animals 

on  track  on  fenced  roads  or  where  no 

duty  to  fence  exists,  3-591. 

Liability  of  carrier  of  live  stock  for  injuries 
to  sam^,  1-158. 

Validity  of  statute  imposing  penalty  on  rail- 
road for  failure  to  pay  for  injury  to 
animal  within  sjieeified  time,  17-632. 

Assignability  of  cause  of  action  against  rail- 
toad  Company  for  negligent  killing  of 
domestic  animal,  7-502. 

Measure  of  damages  for  injuries  to  live  stock, 
5-416;   13-1141. 

Danger  of  injury  to  persons  or  live  stock  as 
element  of  damage  to  land  by  construc- 
tion of  railroad,  19-929. 

6.  Remedies  against  Trespassing  Animals. 
InjUnctioh   to   restrain  tl-espass  by  aninlals, 

14-550. 
The  right  to  kill  trespassing  animals,  1-193 ; 

16-631. 

7.   ESTRATS. 

When  animal  is  "  estray  "  or  "  at  large,"  9- 
284. 

8.  Distrained  and  Impounded  Animals. 
Forfeiture    and   sale   of   distrained   and    im- 
pounded animals,  1-993. 

9.  Destruction  op  Diseased  Animals. 
Validity   of   statute   or   ordinance  providing 
for     destruction     of     diseased     animals 
without  compensation,  15-48. 

10.  Humane  Statutes. 
Validity   of   statute    prohibiting   docking   of 

horses'    tails    or    USe    of    horses    With 

docked  tails,  13-1032. 
Validity  of  statutes  authorizing  seizure,  etc., 

of  animals  by  humane  society,  14-916. 

11.  Gift  t-oE  Benefit  Ot  Animals. 
Gift  for 'benefit  of  animals  as  charity,  17-139. 

12.  Description  op  Animals. 
Sufiiciency  of  indictment  for  latceliy  of  ani- 
mal   and   of   proof   in   support   thereof 
with   respect  to  description  of  animal 
17-735. 


ANNUITIES. 

Interest  upon  arrearages  of  annuities,  10-339, 
EiTect  of  death  of  annuitant  before  purchase 

of  annuity,   10-487. 
Right  of  annuitant  to   enforce  contract  for 
annuity  to  which  he  is  not  partv.  20- 
787.  ' 


ANNULMEITT  —  APPEAL  AND  EKEOK. 
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ANNULMENT. 

Cancellation  and  Rescission,  see  that  title. 
Of  marriage,  see  Mabbiage. 


ANSWER. 

Generally,  see  Pleading. 

Admissions  in  answers  in  equity  as  evidence, 
see  Evidence. 

Necessity  that  defendant  in  condemnation 
proceedings  answer,  see  Eminent  Do- 
main. 


ANTI-TRUST   ACTS. 

See  Monopoues  and  Cobporate  Tbtjsts. 

APARTMENTS. 

In  inns,  see  Inns,  Boabdinq  Houses,  and 
Apabtments. 

APOTHECARIES. 

See  Dbugs  and  Dbuggists. 

APPEAI.    AND    ERROR. 

1.  Right  of  Appeal. 

2.  jubisdiction  and  powebs  of  reviewing 

COUBT. 

3.  Appealable  Oedees  and  Judgments. 

4.  Time  to  Appeal. 

5.  Paeties. 

6.  Bond. 

7.  Notice. 

8.  Examination  of  Case  on  Appeal. 

9.  Effect  of  Revebsal. 

10.  Escape  of  Convicted  Pebson. 

11.  Dismissal  of  Appeal. 

Alimony  pending  appeal,  see  Alimony. 

Amol'nt  in  Contboveest,  see  also  that  title. 

Bills  of  Exceptions,  see  that  title. 

Ceetioeabi,  see  that  title. 

Costs  pending  appeal,  see  Costs. 

Decision  upon  sufficiency  of  evidence  as  res 
adjudicata  on  second  appeal,  see  Judg- 
ments. 

Depositions  tafoeil  pending  appeal,  see  Depo- 
sitions. 

In  disbarment  proceedings,  see  Attorneys  at) 
Law. 

For  discharge  of  prisoner  sentenced  exces- 
sively, see  Criminal  Law. 

Finality  of  order  in  habeas  corpus  proceed- 
ings, see  Habeas  Cobpus. 

Habeas  corpus  as  mode  of  review,  see  Habeas 

COEPUS. 

Habeas  corpus  proceeding,  finality  of  order 
in,  see  Habeas  Cobpus. 

Jeopardy  in  appeal  by  government  After  ac- 
quittal, see  Criminal  Law. 

In  mandamus,  see  Mandamus. 

New  Trial,  see  that  title. 


APPEAL  AND  ERROR  —  coniirmed. 

Prohibition  as  mode  of  review,  see  Prohibi- 
tion. 

Reversible  error,  see  New  Teial. 

Review  of  assessment  under  statutes,  see 
Taxation. 

Review  of  expulsion  of  member  of  religious 
society,  see  Religious  Societies. 

Search  warrant  proceedings,  see  Seaeches 
and  Seizuees. 

Taxation  as  costs  of  expense  of  procuring 
bond,  see  Costs. 

In  United  States  courts,  see  United  States 
Courts. 

1.  Right  of  Appeal. 
Validity    and    enforceability    of    stipulation 

waiving  right  to  appeal,  19-1056. 
Constitutionality  of  statutes  abridging  right 

of  appeal,  5-860. 

Implied  authority  of  attorney  to  prosecute 
proceedings  for  review,  16-928. 

2.  Jueisdiction  and  Powers  of  Reviewinq 
Coubt. 

Right  to  review  separate  causes  on  single  ap- 
peal or  writ  of  error,  17-289. 

Review  of  proceedings  of  courts-martial  by 
civil  courts,  17-445. 

Jurisdiction  of  civil  court  to  review  decision 
of  ecclesiastical  tribunal  with  reference 
to  consolidation  or  reunion  of  churches, 
19-289. 

Power  of  appellate  court  to  consider  evidence 
not  produced  in  court  below,  9-951. 

Power  of  reviewing  court  to  remand  criminal 
case  for  proper  judgment,  3-1024. 

Eight  of  appellate  court,  upon  granting  new 
trial,  to  limit  issues  to  be  tried  by  jury, 
7-116. 

Power  of  appellate  court  to  enter  final  judgi 
ment  upon  reversing  civil  cause  for  in- 
sufficiency of  evidence,  8-873. 

Jurisdiction  of  appellate  court  after  remand, 
11-865. 

3.  Appealable  Okdeks  and  .Judgments. 

Order  dismissing  action  as  frivolous  and 
vexatious,  as  final  or  interlocutory  for 
purposes  of  appeal,  18-394. 

Amount  in  controversy  for  purposes  of  ap- 
peal from  judgment  in  consolidated  ac- 
tion, 15-492. 

Right  of  appeal  from  ex  parte  order,  10-38. 

Riglit  of  plaintiff  to  appeal  from  voluntary 
judgment  of  nonsuit,  9-631. 

Right  of  party  to  review  judgment  in  his 
favor,  3-510. 

Right  of  party  who  recovers  judgment  for 
less  than  his  demand  to  appeal  after 
satisfaction  of  judgment,  10-79. 

Finality  of  deotee  adjudicating  equities  but 
reserving  settlement  of  accounts  for  re- 
port of  master,  5-176. 

Appealability  of  order  granting  or  refusing 
writ  of  assistance,  10-1042. 
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APPEAL  AND  ERROR  —  continued. 

Appealable  judgments  and  orders  in  eminent 
domain  proceedings,  16-1004. 

Appealability  of  judgments  in  contempt  un- 
der appeal   statutes,  3-759;    17-321. 

Review  of  chancery  decree  for  costs  only,  6- 
100. 

Right  to  appeal  from  final  decree  of  divorce, 
13-837. 

Review  of  salvage  award,  20-561. 

Eight  to  review  void  judgment,  decree,  or  or- 
der, by  appeal  or  writ  of  error,  20-277. 

4.  Time  to  Appeai.. 

Computation  of  time  for  appeal  or  writ  of 
error  as  affected  by  motion  for  new 
trial  or  rehearing,  3-630. 

Effect  on  time  to  appeal  of  death  of  judgment 
plaintiff,  7-393. 

5.  Pabties. 

Person  not  party  or  privy  to  judgment  below 
as  proper  party  defendant  to  writ  of 
error,  5-630. 

6.  Bond. 

Necessity  that  executor  or  administrator  give 
bond  on  appeal  from  revocation  of  pro- 
bate of  will  or  grant  of  letters,  20-416. 

Requirement  or  permission  of  new  or  addi- 
tional appeal  or  supersedeas  bond  In 
appellate  court,   10-804;   17-378. 

Effect  on  appeal  bond  of  failure  of  sureties 
to  make  proper  affidavit  of  property 
qualification,  12-586. 

Construction  of  condition  in  appeal  bond  re- 
quiring sureties  to  pay  judgment  of  ap- 
pellate court,  5-90. 

Right  to  recover  attorneys'  fees  in  action  on 
appeal  bond,  15-723. 

Effect  of  appeal  with  bond  upon  self-execut- 
ing judgments,  6-775. 

Effect  of  appeal  and  supersedeas  bond  on  in- 
junction, 4-231. 

7.  Notice. 
Parties  entitled  to  notice  of  appeal,  13-181. 
Time  for  filing  notice  of  appeal,  9-731. 

8.  Examination  op  Case  on  Appeal. 

Estoppel  of  party  to  appeal  to  assume  atti- 
tude inconsistent  with  that  taken  by 
him  in  lower  court,  8-487. 

Review  on  appeal  from  final  judgment,  of  in- 
terlocutory appealable  order,  decision, 
etc.,  not  theretofore  appealed  from,  11- 
552. 

Eight  to  question  suiiiciency  of  complaint  for 
first  time  on  appeal,  3-545. 

Necessity  for  motion  for  new  trial  in  order 
to  obtain  review  on  appeal  of  sufficiency 
of  evidence  in  jury  cases,  4-304. 


APPEAL  AND  'ERROR  — continued. 

Validity  and  construction  of  statutes  requir- 
ing appellate  courts  to  weigh  evidence, 
3-685. 

9.  Effect  of  Revebsal. 

Effect  of  reversal  of  joint  judgment  where 
all  defendants  do  not  appeal,  10-80. 

Effect  of  reversal  of  judgment  authorizing 
sale  on  title  to  land  purchased  at  judi- 
cial sale  by  attorney  of  party  to  pro- 
ceeding, 14-185. 

10.  Escape  of  Convicted  Person. 
Escape  of  person  convicted  of  crime  as  affect- 
ing his  proceedings  for  review,  3-512; 
13-497. 

11.  Dismissal  of  Appeal. 

Right  of  appellant  to  dismiss  appeal,  2-794; 
11-966. 

Power  of  appellate  court  to  award  costs  on 
dismissal  of  appeal  for  want  of  juris- 
diction, 13-1048. 


APFEAI.  BONDS  AND  UNDER- 
TAKINGS. 

See  Appeal  and  Ebbob. 


APFEABANCES. 

Necessity  that  defendant  in  condemnation 
proceedings  appear  and  answer,  9-470. 

Appearance  for  purpose  of  moving  to  act 
aside  attachment  for  lack  of  jurisdic- 
tion aa  general  or  special  appearance, 
18-913. 

Waiver  of  special  appearance  by  pleading  to 
merits,  4-290. 


AFFUANCES. 

Injuries  to  servants  from,  see  Masteb  and 
Sebvant. 

Meaning  of  term  "  appliance  "  as  used  in  law 
of  master  and  servant,  19-151. 


APFLICATION. 

For  insurance,  see  Insurance. 
Of  payments,  see  Payment. 

APPOINTMENT. 

Of  executors  or  administrators,  see  Execu- 

TOBS  and  Administeatobs. 
Judges,  statutes  imposing  appointing  power 

on,  see  Judges. 
Power  of,  see  Powers. 
Of  public  officers,  see  Public  Ofpioebs. 
Of  receivers,  see  Receivers. 
Of  trustees,  see  Trusts  and  Trustees. 


APPRAISAL  —  ARRAIGNMENT. 
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APPRAISAt. 

Specific  performance  of  contract  at  price  to 
be  fixed  by,  see  Specific  Pebtormance. 

Kecessity  that  all  arbitrators,  appraiaers,  or 
referees  join  in  award,  16-507. 

Qualification  of  appraisers  of  loss  under  fire 
insurance  policy,  5-336. 


APPKENTICES. 

Statute  authorizing  state  to  bind  out  infant 
to  service,  see  Infants. 

Liability  of  infant  on  covenant  in  apprentice- 
ship deed,  20-779. 


APPROPBIATIONS. 

Of  corporate  funds  for  political  purposes,  see 
Larceny. 

Appropriations  of  public  moneys  for  private 

purposes,  1-935. 
Power  of  municipality  to  appropriate  money 

for  defense  of  its  ofiicers,  3-435. 
Power  of  municipality  to  appropriate  moneys 

for  celebrations  and  entertainments,  11- 

976. 
A'alidity     of     statute     appropriating     public 

funds  for  fairs,  9-52. 
Right  of  taxpayer  to  maintain  action  to  re- 
cover money  illegally  paid  out  of  public* 

treasury,  19-776. 


ARBITRATION  AND  AWARD  — continued. 

Necessity  of  rehearing  and  notice  thereof  be- 
fore umpire  or  third  arbitrator,  16-557. 

Submission  to  arbitration  as  condition  prece- 
dent to  suit  on  insurance  contract  con- 
taining stipulation  for  arbitration,  8- 
171. 

Failure  to  secure  award  after  submission  to 
arbitration  as  affecting  right  of  insured 
to  sue  on  insurance  policy,  8-302;  20- 
253. 

Amendment  of  pleadings  before  arbitrator, 
20-603. 


ARCHITECTS. 

Architect's  property  in  plans  furnished  under 
contract  or  in  competition,  2-714. 

Right  of  architect  to  compensation  as  de- 
pendent on  his  estimate  of  cost  of  struc- 
ture, 16-985. 

Right  of  architect  to  mechanic's  lien,  9-97. 

Conclusiveness  of  decision  of  architect  or  en- 
gineer under  working  contract,  10-575. 

Necessity  of  pleading  excuse  for  nonproduc- 
tion  of  architect's  or  engineer's  certifi- 
cates, made  condition  precedent  to  right 
to  require  payment,  in  action  for  work 
performed  under  woi-king  contract,  5- 
721 J  19-905. 

AREA   WAYS. 

Use  of  sidewalks  for,  see  Stbeet's  and  High- 
ways. 


APPROVAL. 

By     executive     of     proposed     constitutional 
amendment,  see  Constitutional  Law. 


APPURTENANCES. 

Easements  appurtenant  as  passing  by  impli- 
cation, see  Easements. 
Of  vessels,  see  Ships  and  Shipping. 


ARBITRATION    AND    AW^ARD. 

AccoBD  AND  Satisfaction,  see  that  title. 
Oompbomise  and  Settiement,  see  that  title. 
Release  and  Dischabqe,  see  that  title. 

Right  of  municipality  to  arbitrate  or  com- 
promise disputed  claim,  18-1030. 

Enforcement  of  agreements  to  arbitrate,  1-31. 

Right  of  arbitrator,  judge,  or  the  like,  to  call 
witness  on  own  initiative,  18-163. 

Refusal  of  arbitrators  to  receive  material  tes- 
timony as  ground  for  setting  aside 
award,  8-510. 

Necessity  that  all  arbitrators,  appraisers,  or 
referees  join  in  award,  15-507. 


ARGUMENT   OF    COUNSEL. 

See  TEL4.L. 

ARMS. 

See  Weapons. 

ARMY   AND   NAVY. 

Condition  in  will  against  entering,  see  Wills. 

Contraband  of  Wab,  see  that  title. 

Crimes  committed  on  military  reservations, 
jurisdiction  of,  see  Criminal  Law. 

Discharge  of  surety  on  bail  bond  by  enlist- 
ment, see  Bail. 

Militia,  see  that  title. 

Trial  in  military  court  as  bar  to  prosecution 
in  civil  court  and  vice  versa,  see  Crimi- 
nal Law. 

Right  of  infant  unlawfully  enlisted  to  re- 
lease from  detention  of  military  or 
naval  authorities,  16-129. 

ARRAIGNMENT. 

Of  accused,  see  Criminal  Law. 
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ARREST. 

ExTBADiTioN,  See  that  title. 
False  arrest,  see  False  Imprisonment. 
False  Imprisonment,  see  that  title, 
Habeas  Corpus,  see  that  title. 
Homicide  in  resisting,  see  Homicide. 
Impkisonment  for  Debt  and  in  Civil  Ac- 
tions, see  that  title. 
Of.  passengers,  see  CArniERS. 
Warrants,  see  that  title. 

Time  when  peace  officer  may  arrest  without 

warrant  for  misdemeanor  coinmitted  in 

his  presence,  9-623. 
Eight  and  duty  of  bystander,  when  summoned 

either   directly   or  by   hue   and   cry,   to 

assist  officer  in  making  arrest  without 

warrant,   18-932. 
Right  of  private  person  to  break  open  doors 

in  attempt  to  make  arrest,  8-250. 
Right  of  officer  to  kill  misdemeanant  in  order 

to  effectuate  arrest,  4-760. 
Right   of    person    attempting   arrest   to   kill 

escaping  felon,  17-900. 
Immunity   of   prisoner   from   arrest   on  civil 

process  after  interstate  extradjtiqn,  17- 

619. 
Propriety   and  effect  of  taking  prisoner,  on 

arrest,  to  office  of  prosecuting  attorney, 

20-1123. 
Waiver  of  illegal  arrest,  16-461. 
What  constitutes  offense  of  resisting  officer, 

17-401. 

ARSON. 

Conspiracy  of  insured  to  burn  property,  see 
Insurance. 

Acts  constituting  attempt  to  commit  arson, 
8-630. 

Burning  property  of  one  spouse  by  other  as 
arson,  16-867. 

Unfinished  dwelling  as  dwelling  house  within 
law  of  arson,  15-547. 

Proof  of  corpus  delicti  in  proseciition  for  ar- 
son, 13-803. 

Ownership  of  property  burned  as  affecting  the 
crime  of  arson,  1-62  L 

Charge  of  burning  property  or  of  arson  as 
libel  or  slander,  17-273. 


ASPORTATION. 

Allegation  of,  see  Robbery. 

ASSAULT   AND   BATTERY. 

On  guests  at  inns,  see  Inns,  Boarding 
Houses,  and  Apartments. 

Injury  to  third  person  caused  in  repelling  at- 
tack as  creating  criminal  liability,  see 
Criminal  I>aw. 

On  passengers,  see  Carriers. 


ASSAULT  AND  BATT'E^Y  —  continued. 

Rape,  see  that  title. 

On  servant  by  superior  servant,  see  Master 
and  Servant. 

Pointing  unloaded  firearm  as  assault,  13-484. 

Injury  to  third  person  as  assaiilt  with  intent 
to  kill  or  murder,  8-789. 

Eight  of  person  assaulted  on  his  own  prem- 
ises to  repel  attack  without  retreating, 
5-999;  15-51. 

Intoxication  as  defense  to  prosecution  for  as- 
sault with  intent  to  kill,  18-530. 

Voluntary  agreement  to  fight  as  defense  to 
action  for  damages  for  assault,  17-1050. 

Trespass  as  justification  of  assault  and  bat- 
tery, 1-888. 

Right  to  recover  exemplary  damages  for  as- 
sault, llTn75. 

Provocation  in  mitigation  of  damages  for  as- 
sault. 1-899;  19-76?. 


ASSEMBLY. 

Legislature,  see  that  title. 
Unlawful  Assemhlt,  see  that  title. 


ASSESSMENT. 

Of  hajik  stock,  see  Banks  and  Banking. 
Benevolent    or   Beneficial    Associations, 

see  that  title. 
•  Of  dwages,  see  Damages. 
Insurance,  see  that  title.       , 
Special    or   Local  Assessments,    see    that 

title. 
Of  taxes,  see  Taxation. 

ASSETS. 

Of  bankrupt,  see  Bankruptcy. 

Of  banks,  see  Banks  and  Banking. 

Of  corporations,  see  Corporations. 

Of  decedents'  estates,  see  Executors  and  Ad- 
ministrators. 

Marshaling,  see  Marshaling  Assets. 

Of  municipality,  apportionment  of  in  case  of 
division  of  territory,  see  Municipal 
Corporations. 

Of  mutual  insurance  company,  distribution 
of,  see  Insurance. 

Of  partnership,  see  Partnership. 

In  hands  of  receivers,  see  Receivers. 


ASSIGNMENTS. 

Of  alimony,  see  Awmony. 

To  attorneys,  see  Attorneys  at  Law. 

Bankruptcy  as  affecting  assignment  of  future 

earnings,  see  BaI^kruptcy. 
Check  as  assignment  of  funds  of  drawer,  see 

Checks. 
Of  contract  for  purchase  of  land  as  within 

statute  of  frauds,  see  Frauds,  Statute 

OF. 
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ASSIGNMENTS  —  continued. 

Of  insurance  policies,  see  Insurance. 

Of  leases,  see  Landlord  and  Tenant. 

Set-off  of   assigned  claims,  see   Set-QFF  AND 

COUNTEBCIjAIM. 

Assignability  of  executory  contracts  as  af- 
fected by  the  element  of  personal  trust 
and  confidence,  I-S53;  15-370. 

Interest  taken  by  assignee  of  executory  con- 
tract for  sale  of  land,  5-419. 

Validity  of  assignment  of  unearned  wages,  5- 
64. 

Assignment  by  public  officers  of  unearned  sal- 
ary or  fees,  4-423 ;  10-63i6. 

Assignability  of  right  of  action  for  personal 
injuries  resulting  from  negligence,  6- 
444. 

Assignability  of  cause  of  action  for  destruc- 
tion of  property  by  fire,  20-259. 

Assignability  of  cause  of  action  against  rail- 
road company  for  negligent  killing  of 
domestic  animal,  7-502. 

Eights  passing  to  assignee  as  incident  to  as- 
signment of  judgment,  7-423. 

Assignability  of  contract  not  to  engage  in 
similar  business,  16-261. 

Assignability  of  trademarks  and  trade  names, 
2-218." 

Scope  and  construction  of  statute  prohibiting 
assignment  of  claim  against  United 
States,  20-1119. 

Implied  warranty  of  validity  of  patent  on  as- 
signment thereof,  18-58. 

Manner  of  pledging  or  assigning  book  ac- 
count,  18-446. 

Priority  as  between  mechanic's  lien  claimant 
and  assignee  of  amoujit  due  contractor, 
19-435. 

Priority  of  successive  assignees  of  chose  in 
action  as  dependent  upon  notice  to 
debtor,  17-442. 


ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS. 

Bankruptcy,  see  that  title. 
Insolvency,  see  that  title. 

Rights  of  secured  creditors  as  to  dividends 
on  assignment  for  benefit  of  creditors, 
2-274;  13-1089. 

Eight  of  trustee  in  bankruptcy  or  assignee 
for  benefit  of  creditors  to  sue  for  par- 
tition of  insolvent's  property,  16-560. 

Life  insurance  policy  as  passing  to  assignee 
for  benefit  of  creditors  or  trustee  in 
bankruptcy,  20-1186. 


ASSISTANCE. 

Champerty  and  Maintenance,  see  that  title. 
Of  paqsepgers  iby  carriers,  see  Carriers. 
Suicide,  assisting  conimission  of,  see , Suicide. 


ASSISTANCi;,   WRTT   OF. 

Appealability  of  order  granting  or  refusing 
writ  of  assistance,  10-1042. 


ASSOCIATIONS. 

Benevolent  or    Beneficial    Associations, 

see  that  title. 
Unincorporated    associations,    see    Societies 

AND  Unincorporated  Associations. 


ASSUMPSIT. 

Eight  to  sue  in  assumpsit  for  value  of  con- 
verted property  used  or  consumed  by 
tortfeasor,  17-975. 


ASSUMPTION   OF   RISK. 

By  servants,  see  Master  and  Servant. 

ASYLUMS. 

See  Hospitals  and  AsYLUMd. 

ATTACHMENT. 

Chattel  mortgage  lien  waived  by,  see  Chattel 

Mobjcqages. 
Of   decedents'  property,   see  Executors  and 

Administrators. 
Garnishment,  see  that  title. 
As    malicious    prosecution,     see    Malicious 

PiROSECUTIOlSr. 

Attachment  against  national  bank,  3-1155. 

Liability  of  cars  of  foreign  railroad  to  attach- 
ment or  garnishment,  2-340;  11-910. 

Liability  of  intoxicating  liquors  to  execution, 
attachment,  or  replevin,  17-300. 

Equitable  interest  in  personal  property  as 
subject  to  attachment,  J 1-669. 

Attachment  of  funds  held  by  trustee  in  bank- 
ruptcy,  13-810. 

Right  of  creditor  to  attach  property  of  dece- 
dent's estate  under  writ  against  execu- 
tor or  administrator,  5-912. 

Liability  of  propiisspry  note  to  seiznre  ^.nd 
sale  under  attachment,  15-980. 

Fraudulent  sale  or  conveyance  of  property  as 
ground  for  attaelirpent,  5-618. 

Exemption  of  money  "  due  "  or  "  to  be  paid  " 
from  attachment  or  other  process  as  ap- 
plicable to  money  after  payment,  7-75.'). 

Construction  of  statute  exempting  seamen's 
wages  from  .ittnchment,  15-130. 

Effect  on  affidavit  for  attachment  of  state- 
ment of  grounds  in  {ilternative  or  (^is- 
jimctive,  11-27;  20-576. 

Variance  in  statement  of  claim  between  nfli- 
davit  for  attachment  and  declaration, 
3-186. 
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ATTACHMENT  —  continued. 

Kight  of  claimant  of  attached  property  to  in- 
tervene, 18-594. 

Giving  of  statutory  bond  to  dissolve  attach- 
ment as  bar  to  motion  to  quash,  12-170. 

Appearance  for  purpose  of  moving  to  set 
aside  attachment  for  lack  of  jurisdiction 
as  general  or  special  appearance,  18- 
913. 

Eight  to  recover  counsel  fees  as  damages 
upon  dissolution  of  attachment,  10-954. 

Waiver  of  attachment  as  against  third  per- 
sons by  enlarging  original  claim,  18- 
1022. 


ATTEMPTS. 

Generally,  see  Criminal  Law,  and  the  vari- 
ous criminal  titles. 

Arson,  see  Akson. 

Averment  of  overt  act,  see  Indictment  and 
Infobmation. 

To  bribe  or  influence  juror  as  contempt,  see 
Contempt. 

To  dissuade  witnesses  from  testifying,  see 
Embkacbky. 

Subornation  of  perjury,  see  Pebjuet. 

Suicide,  see  that  title. 


ATTENDANCE. 

Of  witnesses,   see   Witnesses. 

ATTENDANTS. 

Power  of  court  to  appoint,  see  Coubts. 

ATTESTATION. 

Of  deeds,  see  Deeds. 

Of  wills  generally,  see  Wills. 

"Attestation,"  when  used  with  reference  to 
will,  as  including  "  subscription,"  16- 
1091. 

ATTORNEY-GENERAL. 

Prosecuting  Attoeneys,  see  that  title. 
Quo  Waeranto,  see  that  title. 

ATTORNEYS   AT   LAW. 

1.  Admission  to  Bab  and  Practice  or  Law. 

2.  Rights    and   Duties    op   Attorney    and 

Client  Inter  Se. 

3.  Compensation  op  Attorney. 

4.  Lien  of  Attorney. 

5.  Notice  to  Attorney. 

6.  Contracts  to  Pbocure  Legal  Business. 

7.  Disbarment. 

Admissions  of,  see  Evidence. 
AfSdavits  and  oaths  by,  see  Affidavits. 


ATTORNEYS   AT   hAW  —  continued. 

Affidavits  taken  by  attorney  as  notary,  see 
Notary  Public. 

Argument  of  cafses  on  trial,  see  Trlal. 

Briefs,  see  Briefs  of  Counsel. 

Communications  to  as  privileged,  see  Wit- 
nesses. 

Fees  as  costs  of  party  appearing  for  himself, 
see  Costs.     \ 

Fees  of  attorneys  as  claims   in  bankruptcy, 

see   BANKEUPfj3Y. 

Foreign  laws  proved, by,  see  Fobeign  Laws. 

Judgments  entered  fty  negligence  or  mistake 
of  attorney,  see  Judgments. 

Limitations  against  actions  to  recover  money 
collected  by  attorney,  see  Limitation  op 
Actions. 

Partnership  in  practice,  see  Paetnebship. 

Statements  made  by  attorneys  in  judicial  pro- 
ceedings as  defamatory,  see  Libel  and 
Slander. 

Survival  of  action  for  negligence  of,  see 
Abatement  and  Revival. 

Trial  and  matters  relating  thereto,  see  Teial. 

Verdict,  right  to  receive,  see  Teial. 

As  witnesses,  see  Witnesses. 


1.  Admission  to  Bab  and  Practice  op  Law. 

Legislative   or   judicial    power   to    determine 

qualifications  for  admission  to  bar,  10- 

198. 
Residence  as  affecting  right  to  admission  to 

bar,  17-878. 
Right  of  corporation  to  practice  profession  or 

trade  for  which  license  is  required,  19- 

882. 
What  constitutes  practicing  law,  18-658. 

2.  Rights    and   Duties   of    Attorney   and 

Client  Intei^  Se. 

Eight  of  attorney  to  employ  associate  counsel 
or  assistants  at  expense  of  client,  15- 
1180. 

Right  of  client  to  dismiss  action  without  at- 
torney's consent,  1-247. 

Validity  of  stipulation  in  contract  of  employ- 
ment between  attorney  and  client  pro- 
hibiting client  from  settling  litigation 
without  consent  of  attorney,  13-444. 

Implied  authority  of  attorney  to  prosecute 
proceedings  for  review,  16-928. 

Summary  jurisdiction  to  compel  attorney  to 
pay  over  money  as  applicable  only 
where  relation  of  attorney  and  client  ex- 
ists, 18-115. 

Right  of  attorney  to  become  surety  for  client, 
18-837. 

Burden  of  proof  as  to  good  faith  of  transac- 
tion in  case  of  assignment  or  conveyance 
by  client  to  attorney,  18-123. 

Negligence  of  attorney  as  excuse  for  failure 
to  bring  suit  within  time  limited  by 
statute,  20-397. 

Burden  of  proof  in  action  against  attorney 
for  negligence  or  wilful  violation  of 
duty,  2-603;  14-342. 


AUCTIONS  AND  AUCTIONEEES  —  AWARDS. 
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ATTORNEYS  AT  LAW  —  continued. 
Survival  of  action  for  negligence  of  attorney, 

6-651. 
Eight  of  client  to  discharge  attorney  at  will, 

19-592. 

3.    COMPEFTSATION   OF   ATTOBNEY. 

Validity  of  agreements  for  compensation  be- 
tween attorney  and  client,  1-299. 
Right  of  attorney  to  retaining  fee,  19-489. 
Right  of  attorney   to  contingent  fee  as   af- 
fected by  settlement  between  client  and 
adversary,  18-1115. 

Eight  of  assistant  prosecuting  attorney  ap- 
pointed by  court  to  compensation  for 
services,  17-336. 

Eight  of  attorney  to  recover  for  services 
beneficial  to  person  not  employing  him, 
12-776. 

Admissibility  and  necessity  of  expert  evidence 
on  question  of  value  of  attorney's  ser- 
vices, 20-53. 

Liability  of  infant  for  services  of  attorney, 
5-131. 

Validity  and  enforceability  of  provision  in 
mortgage  fixing  attorneys'  fees  on  fore- 
closure, 19-1068. 

Solicitation  of  business  by  attorney  as  for- 
feiture of  right  to  compensation  there- 
for, 10-842. 

4.  Lien  of  Attorney. 

Constitutionality  of  statute  giving  attorney 
lien  on  cause  of  action,  8-709. 

Lien  for  attorney's  fees  on  land  which  is  sub- 
ject-matter of  litigation,  9-625. 

Attorney's  lien  as  aflfected  by  fact  that  his 
client  is  trustee,  12-778. 

Sufficiency  of  notice  by  attorney  to  judgment 
debtor  of  former's  lien  on  judgment,  12- 
343. 

5.  Notice  to  Attobney. 
Notice  to  attorney  as  notice  to  client,  3-441. 

6.  CONTBACTS  TO  PBOCUBE  LEGAL  BUSINESS. 

Validity  of  contract  by  attorney  with  third 
person  to  procure  legal  business,  2-836; 
17-690. 

7.  Disbarment. 
Power  of  courts  to  disbar  attorneys,  5-990; 

15-419. 
Disbarment  of  attorney  for  fraud  in  procur- 
ing license  to  practice,  20-212. 
Solicitation   of   employment  by   attorney    as 

ground  for  disbarment,  17-627. 
Wrongful  retention  of  money  by  attorney  as 

ground  for  disbarment,  17-692. 
Criticism  of  decision  of  court  as  ground  of 

disbarment,  15-205. 
Disbarment  of  attorney  for  act  committed  in 

another  jurisdiction,  17-599. 
Disbarment  of  attorney  as  disqualification  for 

public  officer,  20-422. 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  2. 


ATTORNEYS  AT  LAW  —  continued. 

Conviction  of  attorney  for  crime  as  condition 
precedent  to  disbarment  therefor,  8-847. 

Acquittal  of  criminal  charge  against  attorney 
as  defense  to  disbarment  proceeding  for 
same  oifense,  10-887. 

Right  of  attorney  to  be  confronted  with  wit- 
nesses against  him  in  disbarment  pro- 
ceedings, 6-582. 

Right  of  attorney  to  review  of  disbarment 
proceedings,  10-544. 


AUCTIONS    AND    AUCTIONEERS. 

Judicial  Sales,  see  that  title. 

Right  of  action  by  highest  bidder  at  auction 
sale  for  refusal  of  auctioneer  to  knock 
down  property  to  him,  16-386. 

AUSTBAIilAN   BALLOT    ACTS. 

See  Elections. 

AUTHORITY. 

Of  agents,  see  Agency. 

Of  servants,  see  Master  and  Servant. 

AUTHORS. 

Copyrights,  see  that  title. 

AUTHORSHIP. 

Lettebs,  see  that  title. 

Spelling,  punctuation,  and  literary  style  as 
elements  in  identifying  author  of  writ- 
ing, 20-1336. 

AUTOMATIC    COUPLERS. 

Duty  of  railroad  respecting,  see  Masteb  and 
Servant. 

AUTOMOBILES. 

See  Motor  Vehicles. 

AWARDS. 

Arbitration  and  Award,  see  that  title. 

In   condemnation   proceedings,    see   Eminent 

Domain. 
Damages,  see  that  title. 
A  t  fairs,  see  Fairs  and  Expositions. 
For  salvage  services,  see  Ships  and  Shipping. 
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AAVNINGS. 

Liability  of  person  maintaining  awning,  sign, 
etc.,  suspended  over  street,  for  pprsowil 
injuries  caused  by  fall  thereof,  10-718; 
17-376. 

BAGGAGE. 

Of  passengers  generally,  see  Cabeieks. 
Of  passengers  on  vessels,  see  Ships  and  Ship- 
ping. 

BAIIi. 

Habeas  corpus  by  person  admitted  to,  see 
Habbas  Corpus. 

Power  of  clerk  of  court  to  take  bail  in  crimi- 
nal cases,  6-951. 

Deposit  of  money  in  lieu  of  hail  in  criminal 
cases,  5-153. 

Bail  as  matter  of  right  or  of  discretion,  1-12; 
9-619. 

Whether  liability  of  sureties  on  bail  bond 
ends  with  coBviction  of  principal  or  con- 
tinues until  execution  of  judgment,  3- 
930;  13-569. 

Discharge  of  surety  on  criminal  bail  bond  by 
enlistment  of  principal  in  military  or 
naval  service,  6-610. 

Validity  of  contract  of  indemnity  from  prin- 
cipal to  sureties  on  bail  bond,  16-1036. 

Calling  accused  and  entering  default  upon 
record  as  conditions  precedent  to  for- 
feiture of  recognizance,  8-1020. 

Admissibility  lof  evidence  of  flight  of  accused 
person  admitted  to  bail,  18-901. 

Time  when  court  may  remit  penalty  on  for- 
feited recognizance,  28-1261. 

Action  on  criminal  bail  bond  as  civil  or  crim- 
inal proceeding,  10-^293^ 

BAIIilffENTS. 

Carrier's  liability  as  bailee,  see  Cabriees. 

Conditional  sales  distinguished  from,  see 
Sales. 

Inns,  Boarding  Houses,  and  Apartments, 
see  that  title. 

LngERT  ,Stable  Keepers,  see  that  title. 

Loans,  see  that  title. 

Parlor  and  sleeping-car  companies,  see  Cab- 
biers. 

Pledge  and  CollAtebai-  Sppubity,  see  that 
title. 

Warehousemen,  see  that  title. 

Unauthorized  use  of  chattel  by  bailee  as  con- 
version, 3-470 ;   12-692. 

Liability  of  bailee  for  loss  by  burglary, 
4-1085. 

Liability  of  bailee  for  theft  of  servant,  1-96. 

Lialjility  of  proprietor  of  bath  house  for  loss 
of  property  of  patron,  8-91. 

Presumption  froin  loss  of  goods  in  possession 
of  bailee,  1-23. 


BAILMENTS  —  continued. 

Eight  of  bailee  to  recover  for  injury  to  or  loes 
of  property,  14-635. 

Liability  of  bailee  under  st)ecial  contract  to 
return  bailment  in  good  condition  or 
pay  its  value,  15-162. 

Negligence  of  bailee  as  imputable  to  bailor  in 
action  by  latter  against  stranger  for  in- 
jury to  property,  18-537. 

Right  of  bailee  to  deny  title  of  bailor,  19-521. 

Duty  of  owner  of  animal  to  disclose  vicious 
propensities  to  bailee,  18-814. 

BAZ-IiOTS. 

See  Elecjions. 

BAT.I.   FliAYING. 

See  Baseball. 

BANKRUPTCY. 

1.  Persons  Subject  to  Bankbupjicy. 

2.  Jurisdiction  of  Courts. 

3.  iN^OLyENOT  WITiHIN  BANKRUPTCT  LAW. 

4.  gpiiEDUfip;  or  Debts. 

5.  Effect  of  Adjudication. 

6.  Assets  of  Bankrupt. 

7.  Examination  of  Bankrupt. 

8.  Eights  and  Duties  of  Trustee. 

9.  Voidable  Transfers. 

10.  Provable  Claims. 

11.  Preferences. 

12.  Debts  Entitled  to  Priority. 

13.  Effect  of  Discharge. 

14.  Eevival  of  Discharged  Debts. 

Discharge  as  ^ffpcting  SUipety  on  hojjd  of  bank- 
rupt, see  Suretyship. 

Garnishment  against  trustee,  see  Garnish- 
ment. 

Insqlvency,  see  that  title. 

Of  insured  on  rights  under  iire  policy,  see  In- 
surance. 

Eevival  of  barred  debt  by  inclusion  in  sched- 
ule of  liabilities,  see  Limitations  of 
Actions. 

Of  tenant  as  divesting  landlord's  lien,  see 
Landlord  and  Tenant. 

1.  Persons  Subject  to  Bankruptcy. 
Who  is  wage-earner  within  meaning  of  bank- 
ruptcy act,  20-979. 

Who  is  person  "  engaged  chiefly  in  farming  " 
within  bankruptcy  law,  16-511. 

Corporations  subject  to  involuntary  bank- 
Tupltcy  under  bankruptcy  law,  M-359. 

2.  Jurisdiction  of  Courts. 

Ancillary  jurisdiction  of  bankruptcy  courts, 

17-973. 
Appellate    jufisdiction    of    federal    Supreme 

Court   in  bankruptcy  proceedings,   16- 

1016. 


BANKS  AND  BANKING. 
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BANKRUPTCY  —  continued. 
3.  Insolvency  within  Bankruptcy  Law. 
When  persons  deemed  insolvent  within  bank- 
ruptcy law,  11-449. 

4.    SCHBDULE   OF  DEBTS. 

SuflSciency  of  schedule  of  debts  required  by 
bankruptcy  law,  10-742. 

5.  Effect  of  Adjudication. 

Bights  acquired  by  garnishment  proceedings 
as  affected  by  bankruptcy  of  principal 
debtor,  18-382. 

Effect  of  bankruptcy  on  dower  rights  of  bank- 
rupt's wife,  19-1087. 

6.  Assets  of  Bankrupt. 

Eight  of  action  for  tort  in  favor  of  bankrupt 
as  passing  to  his  trustee  in  bankruptcy, 
12-940. 

Individual  property  of  non-bankrupt  partner 
as  assets  of  bankrupt  partnership,  13- 
996. 

Life  insurance  policy  as  passing  to  assignee 
for  benefit  of  creditors  or  trustee  in 
bankruptcy,  20-1186. 

Membership  ov  sejat  in  stock  or  produce  ex- 
change as  assets  in  bankruptcy,  10-243. 

Contempt  by  bankrupt  in  failing  to  turn  over 
property,  20-889. 

Time  in  bankruptcy  proceedings  when  bank- 
rupt's title  to  property  is  divested, 
9-544. 

7.  Examination  of  Bankrupt. 
Time  for  examination  of  bankrupt,  19-1039. 

8.  Eights  and  Duties  of  Trustee. 
Eight  of  trustee  in  bankruptcy  or  assignee  for 
benefit  of  creditors  to  sue  for  partition 
of  insolvent's  property,   16-560. 
Duty  of  trustee  in  bankruptcy  to  pay  taxes 
owing  by  bankrupt,  3-238. 

9.  Voidable  Transfers. 

Right  of  trustee  in  bankruptcy  to  sue  to  set 
aside  fraudulent  conveyance  by  bank- 
rupt before  reduction  of  creditors' 
claims  to  judgment,  5-804. 

Eight  of  creditor  to  set  aside  fraudulent 
transfer  by  bankrupt,  11-932. 

Application  of  partnership  property  to  pay- 
ment of  debt  of  individual  partner  as 
voidable  transfer  under  Bankruptcy  Act, 
15-65. 

Set  off  by  bank  of  deposit  against  debt  due 
bank  by  depositor  as  voidable  transfer 
under  bankruptcy  law,  15-307. 

10.  Provable  CiiAins. 
Unliquidated  claim   for   tort  as   provable   in 
bankruptcy,  9-448. 

11.  Preifebences. 

Construction  of  clause  in  bankruptcy  act 
avoiding  preference  where  creditor  had 
"  reasonable  cause  to  believe  "  preference 
was  intended,  16-826. 


BANKRUPTCY  —  contirmed. 

12.  Debts  Entitled  to  Priority. 
Attorney's    fees    as    valid    preference    under 

bankruptcy  act,  3-280. 
Deposit  of  public  funds   as  preferred  claim 

against  insolvent  bank,  8-116. 

13.  Effect  of  Discharge. 

Discharge  in  bankruptcy  as  subject  to  col- 
lateral attack  in  state  court,  18-601. 

Effect  of  discharge  in  bankruptcy  on  claims 
for  alimony  and  support  of  children, 
2-268. 

Effect  of  discharge  in  bankruptcy  upon  as- 
signment of  wages  to  be  earned  in  fu- 
ture, 13-366. 

Effect  of  discharge  in  bankruptcy  on  liability 
for  fraud  or  obtaining  property  by  false 
pretenses  or  representations,  20-308. 

Effect  of  discharge  in  bankruptcy  upon  judg- 
ments for  wilful  and  malicious  injuries 
to  person  or  property,  3-169;  12-1011. 

Effect  of  discharge  in  bankruptcy  of  indi- 
vidual partner  upon  liability  for  part- 
nership debts,  3-800. 

Effect  of  discharge  in  bankruptcy  upon  lia- 
bility of  surety  on  bond,  3-65. 

14.  Revival  of  Discharged  Debts. 

Part  payment  as  new  promise  sufficient  to  re- 
vive debt  discharged  in  bankruptcy,  19- 
147. 

Unconditional  promise  sufficient  to  revive  debt 
discharged  in  bankruptcy  or  insolvency, 
9-646. 

When  promise  by  bankrupt  to  pay  debt  must 
be  made  in  order  to  revive  deht,  7-972. 


BANKS    AND   BANKING. 

1.  Generally. 

2.  National  Banks. 

3.  Savings  Banks. 

Advance  to  shipper  nn  security  of  bill  of  lad- 
ing as  entitling  bank  to  goods,  see 
Pledge  and  Collateral  Security. 

Bank  notes  as  money,  see  Money. 

Bills  and  Notes,  see  that  title. 

Checks,  see  tbat  title. 

Deposit  as  gift,  see  Gifts. 

1.  Generally. 
Acts  constituting  doing  "  banking  "  business, 

18-829. 
Civil   liability  of  bank   director   for   makinct 

false  report  or  statement  as  to  bank's 

condition,  4-246. 
Criminal  liability  of  officer  of  national  bank 

for  making  false  entries  in  books  or  re- 
ports, ?0-947. 
Power  of  bank  cashier  to  release  person  liable 

on  bill  or  note,  6-52. 
Bank's  lien  or  set-off  against  deposit  for  debt 

due  it  by  depositor,  2-206;  19-487. 
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BANKS  AND  BANKING  —  corettnued. 

Payment  or  transfer  of  deposit  by  bank  upon 
oral  order,  6-632. 

Deposit  of  public  funds  as  preferred  claim 
against  insolvent  bank,  8-116. 

Bunning  of  statute  of  limitations  against  ac- 
tion to  recover  deposit  of  money, 
4-1146. 

Duty  of  bank  depositor  to  examine  pass  book 
and  vouchers,  17-122. 

Estoppel  of  bank  to  impeach  account  stated  in 
pass  book,  18-331. 

Liability  of  bank  sending  paper  to  drawee 
bank  for  collection,  8-372. 

Liability  of  bank  receiving  paper  for  collec- 
tion for  sending  same  direct  to  payor  or 
drawer,  5-658. 

Liability  of  bank  for  knowingly  permitting 
improper  withdrawal  of  trust  funds, 
12-669. 

Bank's  liability  for  wrong  payment  notwith- 
standing'bylaw,  1-100;  14-481. 

Eight  of  United  States  to  recover  money  paid 
to  bank  which  has  cashed  forged  pension 
check,  16-1189. 

Eight  of  bank  to  recover  money  paid  by  mis- 
take, 1-632. 

State  regulation  of  private  banking,  10-903. 

Validity  of  statute  making  it  crime  to  re- 
ceive deposit  in  insolvent  bank,  20-1323. 

2.  Nationai,  Banks. 
Attachment  against  national  bank,  3-1155. 
Stockholders'  right  to  inspect  books,  1-130. 
Title  of  receiver  to  assets  of  national  bank, 

1-296. 
Liability  of  married  woman  to  assessment  on 

shares  in  national  bank  owned  by  her, 

5-743. 

3.  Savings  Banks. 

Savings  bank  trusts,  1-905;  14-924. 

Liability  of  savings  bank  for  payment  of 
wrong  person,  2-259. 

Bank's  liability  for  wrong  payment  notwith- 
standing by-law,  1-100;  14-481. 

BABBEBS. 

Civil  Rights  Acts,  see  that  title. 

Duty  and  liability  of  barber  to  patrons,  15- 

449. 
Statutory  regulations  of  barbers,  15-260. 

BABBED   DEMANDS. 

See  Limitations  op  Actions. 


BABTEB   AND   EXCHANGE. 

Contracts  of  as  within  statute  of  frauds,  see 

Fbauds,  Statute  op. 
Exchange  of  Peopeett,  see  that  title. 


BASEBAI.I.. 

Baseball  as  a  nuisance,  18-1094. 

BASTABDY. 

Exhibition  of  child  to  jury,  see  Evidence. 

Illegitimacy  generally,  see  cross-references 
under  Illegitimacy. 

Parent's  right  to  recover  for  death  of  ille- 
gitimate child,  see  Death  by  Wrongpul 
Act. 

Eight  to  custody  of  bastard  child,  17-474. 

Bastardy  proceeding  as  civil  or  criminal  in 
nature,  11-316. 

Eight  of  nonresident  mother  to  maintain  bas- 
tardy proceedings,  18-574. 

Right  of  married  woman  to  maintain  bas- 
tardy proceedings,  19-389. 

Discontinuance  of  bastardy  proceedings  as 
consideration  for  contract,  2-493. 

Power  of  executive  to  pardon  person  found 
guilty  of  bastardy,  16-322. 

BATHING   BESOBTS. 

Public  resorts  generally,  see  Theatres  and 
Public  Resobts. 

Duty  to  patrons  of  proprietor  of  bathing  re- 
sort or  beach,  8-982. 

Liability  of  proprietor  of  bath  house  for  loss 
of  property  of  patron,  8-91. 

BATTEBY. 

See  Assault  and  Batteet. 

BELI.. 

Duty  of  street  railway  to  sound,  see  Street 
Railways. 


BENEFICIABIES. 

Benevolent    or    Benepicial   Associations, 

see  that  title. 
Of  insurance,  see  Insurance. 
Of  trusts,  see  Trusts  and  Trustees. 
Under  wills,  see  Wills. 


BENEVOLENT     OB     BENEFICIAL 
ASSOCIATIONS. 

1.  Jurisdiction  op  Superior  Bodies. 

2.  By-Laws. 

3.  Nature  of  Insurance. 

4.  Liability  for  Dues  or  Assessments. 

5.  Forfeiture  of  Benefit  Certificate. 

6.  Proof  of  Suicide  of  Insured. 

7.  Reinstatement. 

8.  Beneficiaries. 

9.  Recourse  of  Members  to  Courts. 


BEQUESTS  —  BIGAMY. 
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BENEVOLENT  OR  BENEFICIAL  ASSO- 
CIATIONS —  continued. 

Exemptions  from  taxation,  see  Taxation. 

Societies  and  Unincorporated  Associa- 
tions, see  that  title. 

1.  Jurisdiction  of  Superior  Bodies. 
Jurisdiction  of  superior  over  inferior  bodies 
in  benefit  societies,  12-873. 

2.  By-Laws. 

Validity  of  amendments  to  by-laws  of  frater- 
nal benefit  societies  as  applied  to  exist- 
ing members,  1-717;  10-625. 

Binding  effect  on  member  of  benefit  society, 
of  by-law  inconsistent  with  his  contract 
of  membership,  20-929. 

3.  Nature  op  Insurance. 
Kind  of  insurance  which  fraternal  society  has 
power  to  write,  15-290. 

4.  Liability  for  Dues  or  Assessments. 
Personal  liability  of  members  of  benevolent  or 

beneficial  association  for  assessments  or 
dues,  1-390. 

5.  Forfeiture  of  Benefit  Certificate. 
Waiver  of,  or  estoppel  to  deny,  forfeiture  of 

benefit  certificate  for  violation  of  con- 
tract of  insurance  other  than  failure  to 
pay  assessments  or  dues,  12-639. 
Waiver  of  forfeiture  of  beneficiary  certificate 
for  nonpayment  of  assessment  or  dues 
by  acceptance  of  arrearages  or  similar 
act,  11-539. 

6.  Proof  of  Suicide  of  Insured. 
Presumption,  burden  of  proof,  and  weight  and 
aufiiciency  of  evidence  of  suicide  relied 
on  as  defense  to  action  on  life  insurance 
policy  or  benefit  certificate,  17-32. 

7.  Reinstatement. 

Survival  of  right  of  reinstatement  in  benevo- 
lent or  beneficial  association,  6-698 ;  17- 
1175. 

8.  Beneficiaries. 

Selection  by  insured  of  beneficiary  not  having 
insurable  interest  in  former's  life  as 
against  public  policy,  15-235. 

Meaning  of  word  "  dependent "  as  used  to 
designate  beneficiary  in  insurance, 
7-358. 

Persons  included  within  the  term  "  family," 
when  used  to  designate  beneficiaries  in 
insurance  policy  or  benefit  certificate, 
7-684;  11-570. 

Meaning  of  term  "  heirs  "  when  used  to  desig- 
nate beneficiaries  in  benefit  certificate, 
5-458. 

Right  of  insured  under  mutual  benefit  certifi- 
cate to  change  beneficiary  where  first 
beneficiary  was  designated  in  return  for 
valuable  consideration,  12-944. 


BENEVOLENT  OR  BENEFICIAL  ASSO- 
CIATIONS —  continued. 

Right  to  proceeds  of  benefit  certificate  upon 
failure  of  beneficiaries  competent  to 
take,  2-663. 

9.  Recourse  of  Members  to  Courts. 
Recourse  to  the  courts  by  members  of  benevo- 
lent, beneficial,  and  similar  associations 
to  protect  property  rights,  3-211. 


BEQUESTS. 

See  Wiixs. 

BERTHS. 

Sleeping-car  company's  liability  for  loss  of 
property  left  in,  see  Carriers. 

BEST   EVIDENCE. 

See  Evidence. 

BETTING. 

Gaming  and  Gaming  Houses,  see  that  title. 

BEVERAGES. 

Intoxicating  Liquors,  see  that  title. 

BIAS. 

Change    of    venue    for    bias    of    judge,    see 

Change  of  Venue. 
Discrediting  witness,  see  Witnesses. 
Of  grand  juror,  see  Grand  .Iurt. 
Judges  disqualified  for,  see  Judges. 
Jurors  disqualified  for,  see  Jury  and  Jury 

Trial. 

BICYCLES.. 

Right  of  bicyclist  to  safe  road,   1-550;    16- 

426. 
Right  of  bicyclist  to   ride  on  sidewalk,   13- 

1014. 

BIDDING. 

Auctions  and  Auctioneers,  see  that  title. 
At  judicial  sales,  see  Judicial  Sales. 

BIGAMY. 

Cohabitation    under    foreign    bigamous    mnr- 
riatje  as  bigamy,  ."i-nfiS ;    lO-.'ifiO, 

Bigamy  as  depending  upon  validity  of  prior 
marriage,  14-74, 
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BIGAMY  —  continued. 

Belief  in  death  of  former  spouse  as  defense  to 
prosecution  for  bigamy,  8-1104. 

Belief  in  validity  of  invalid  divorce  as  defense 
to  prosecution  for  bigamy,  10-415;  14- 
640. 

Sufficiency  of  indictment  for  bigamy  with  re- 
spect to  allegation  as  to  first  marriage, 
10-516. 

BIIiLBOAKDS   AND    SIGNS. 

Municipal  regulation  of  billboards  and  signs, 
16-766. 

BIIiLIARDS    AND    FOOI.. 

Gaming  and  Gaming  Houses,  see  that  title. 

Keeping  of  billiatd  or  pool  table  as  subject  of 
exercise  of  police  power,  11-66. 

Bltlg   AND   NdT£S. 

1.  Validity  Generally,  22. 

2.  Conditional  Delivery,  22. 

3.  consteuction,  22. 

4.  Consideration,  22. 

5.  Negotiability,  22. 

6.  Accommodation  Parties,  23. 

7.  Sureties  and  Indorsees,  23. 

8.  Nominal  Holders,  23. 

9.  Bona  Fide  Holders,  23. 

10.  Transferees  of  Bona  I'ide  Holders,  23. 

11.  Indorsement,  23. 

12.  PSesbStment,  Protest,  a*id  Notice,  23. 

13.  Acceptance,  23. 

14.  Payment,  23. 

15.  Alteration,  23. 

16.  Statute  or  Limitations,  23. 

17.  Reduction    of    Amount    to    Jurisdic- 

tional Sum,  24. 

Alteration  of,  see  also  Alteration  of  in- 
struments. 

Attachment  of,  see  Attachment. 

Banking  transactions  respecting,  see  Sanks 
AND  Banking. 

Bank  notes  as  money,  see  Money. 

Checks,  see  that  title. 

Conversion  of  notes,  see  Trover  and  Conver- 
sion. 

Of  corporate  officers,  see  Corporations. 

Indorsement  for  collection  shown  by  parol 
evidence,  see  Evidence. 

Giving  note  as  suffering  damage,  see  Indem- 
nity C0NTRiC*S. 

Guaranty  by  transferee,  see  Frauds,  Statute 

OF. 

Indorsement  for  collection  shown  by  pafol 
evidence,  see  Evidence. 

Insurance  premium  paid  by  note,  see  Insur- 
ance. ' 

Judgment  creditor's  acceptance  of  note  of 
third  person,  see  Judgments. 

Law  governing,  see  also  Conflict  of  Laws. 

Possession  of  written  evidences  of  indebted- 
ness as  raising  presumption  of  payment, 
see  Payment. 


BILLS  AND  NOTES  —  continued. 
As  property  within  statute  defining  false  pre- 
tenses, see  False  Pretenses. 
Release  of  person  liable  on  by  bank  cashier, 

see  Banks  and  Banking. 
Seizure  and  sale  of  note  under  attachment, 

see  Attachment. 
Set-off  of  individual   demands    in   action  on 

joint  and  several  note,  see  Set-Off  and 

Counterclaim. 
Surety  as  discharged  by  acceptance   of,   see 

Suretyship. 
Surrender   of    as    condition    to    recovery   on 

original    obligation,    see    Election    of 

Remedies. 
Undisclosed    principal's    liability    upon,    see 

Agency. 

1.  Validity  Generally. 
Validity  and  effect  of  negotiable  paper  signed 

or  indorsed  by  lunatic,  4-539. 
Validity,  in  absence  of  statute,  of  provision  in 

note  authorizing  attorney  to  appear  and 

Soilfess  judgment  against  maker,  18-895. 
Validity  of  hote  or  other  security  given  as 

Becfet   pi-efel-ence    in   composition   with 

creditors,  16-1072. 

2.   CONDITIONAt  DeLTVEEY. 

t&rol  evidence  of  conditional  delivery  of  bill 
6t  note,  3-560;  15-669. 

3.  Construction. 

Object  and  effect  of  marginal  figures  in  bills 
and  notes,  1-611. 

Construction  together  of  hill  or  note  and  con- 
temporaneous written  instrument  in- 
tended to  control  bill  or  note,  5-149. 

4i  Consideration. 
Natui'al  love  and  affection  as  sufficient  con- 

aideratirtn  fdt  hbte  executed  by  parent  to 

child,  13-165. 
Partial  failure  of  consideration  as  defense  to 

afetion  on  bill  or  note,  2-430. 
Validity  of  Statute  reqtiiring  note  givpn  for 

patent    right     to     show    consideration, 

5-426. 
Burden  of  proof  in  action  on  bill  or  note  with 

tespect  to  defense  of  want  of  considera- 
tion, 18-205. 

5.  Negotiability. 

Negotiability  of  note  containing  stipulation 
for  attorney's  fees  and  costs  of  collec- 
tion, 4-263. 

Construction  and  effect  of  provision  in  note 
allowing  attorney's  fees  \vith  respect  to 
amount  allowablej  20-1371. 

NfegOtiability  of  note  payable  "With  ex- 
change," 1-385. 

Negotiability  of  instrument  i-eferring  td  par- 
ticular fund  or  account,  11-599. 

Negotiability  of  note  containing  provision  for 
extension  of  time  of  payment,  17-55. 


BILLS  AND  WOTfiS. 
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BILLS  AND  NOtES  —  continued. 

Negotiability  of  note  containing  clause  re- 
taining title  to  property  for  which  note 
is  given  until  note  is  paid,  etc.,  14-1129; 
20-1333. 

Negotiability  of  warehouse  receipts,  17-670. 

Instrument  to  which  seal  is  affixed,  but  con- 
taining no  recital  respecting  sealing,  as 
instrument  under  seal,  19-674t 

6.  ACCOMMODATION  Parties. 

Eight  of  transferee  of  accommodated  party 
after  maturity  as  against  accommoda- 
tion party,  2-256. 

Discharge  of  accommodation  joint  maker  by 
extension  of  time  to  do-maker,  18-999. 

Conflict  of  laws  respecting  liability  of  mar- 
ried woman  as  accommodation  maker 
or  indorser,  20-618. 

7.  SUKETIES   AND  INDOKSEES. 

Liability  as  indorser  of  one  indorsing  paper 
for  special  purpose,  and,  after  paper  is 
reindoraed  to  hitu,  reissuing  same  to 
third  person  without  erasing  special  in- 
dorsement, 12-271. 

Failure  of  bank  to  apply  general  deposit  on 
depositor's  note  as  discharging  surety  or 
indorser,  7-1007. 

8.  Nominal  Holders. 

Eight  of  action  thereon  of  nominal  holder  of 
promissory  note,  1-833. 

9.  Bona  Fide  Holders. 

Purchaser  of  Ohe  of  series  of  notes  having 
notice  of  defenses  against  other  notes  as 
innocent  purchaser,  9-340. 

Payment  of  less  than  face  value  by  transferee 
of  negotiable  paper  as  affecting  botM 
fides,  17-386. 

Bank  as  holder  in  due  course  of  note  dis- 
counted for  depositor  where  latter  is 
credited  with  proceeds,  11-206. 

Validity  of  note,  void  for  usury  as  between 
original  parties,  in  hands  of  bank  dis- 
counting same  before  maturity  without 
notice  of  usury,  12-1149. 

Liability  of  maker  of  blank  negotiable  instru- 
ment to  bona  fide  holder  Where  blanks 
are  fraudulently  filled  in,  8-18G;  11- 
197. 

Eights  of  bona  fide  holder  of  note,  some  of 
signatures  to  which  are  forged,  12-441. 

Title  and  right  of  bona  fide  holder  of  stolen 
negotiable  instrument,  13-1172. 

Eights  of  bona  fide  purchaser  of  overdue  ne- 
gotiable paper  from  one  to  whom  it  has 
been  intrusted,  5-983. 

Validity  in  hands  of  bona  fide  holder  of  ne- 
gotiable contract  void  bv  statute  be- 
tween original  partlSfe,  4-353;  H-llSl. 

Transfer  of  negotiable  note  as  security  for 
antecedent  debt,  1-275. 


BILLS  AND  NOTES  —  continued. 
10.  Transferees  of  Bona  Fide  Holders. 

Title  acquired  by  payee  of  instrument  fraud- 
ulently procured  from  maker,  or  subject 
to  other  defenses,  by  repurchase  after 
transfer  to  innocent  third  person, 
8-626. 

11.  Indorsement. 
Sufficiency  of  indorsement  on  face  of  instru- 
ment, 19-570. 

Presumption  of  place  of  indorsement  of  nego- 
tiable instrument,  5-160. 

12.  Presentment,  Protest,  and  Notice. 
Law  governing  liability  of  drdwer  or  indorser 

of  bill  or  note  as  dependent  upon  pre- 

sefatnleht,  protest,  or  notice,  12-455. 
Presentment  and  demand  at  place  named  in 

note  payable   on   demand   as   condition 

precedent  to  suit  against  maker,  7-693. 
Necessity  of  notice  of  dishonor  of  bill  or  note 

to  fix  liability  of  surety,  6-281. 
Effect  of  misstatement  in  notice  of  protest  as 

to  time  of  dishonor,  12-375. 
Eight  to  waive  protest  by  parol,  16-152. 
Necessity   of   new    consideration   to    support 

waiver  of  protest  of  bill  or  note,  5-478. 

13.  Acceptance. 
Retention  of,  or  refusal  to  return,  bill  of  ex- 
change as  acceptance  thereof,  8-612. 

14.  Payment. 

Sufiicieney  of  payment  of  note  at  place  pay- 
able to  one  not  in  possession  of  note,  14- 
879. 

Payment  to  bank  whei-e  note  is  made  f)ayable 
as  discharging  maker,  5-298. 

Burden  of  proof  of  payment  or  part  payment 
of  bill  or  note,  20-518. 

Failure  to  pay  periodical  instalment  of  in- 
terest on  negotiable  instrument  as  mak- 
ing instrument  overdue,  11-42. 

15.  At-zhation. 

Effect  of  alterati"!  of  negotiable  instrument 
by  stranger  to  contract,  18-223. 

Estoppel  of  party  to  negotiable  paper,  drawn 
so  negligently  as  to  render  forgery  ^asy, 
to  set  up  fraudulent  alteration  as 
against  bona  fide  holder,  16-774. 

16.  Statute  of  Limitations. 

Commencement  of  running  of  statute  of  limi- 
tations hgainst  note  payable  oti  deiiiand, 
14-807. 

Application  by  creditor  of  proceeds  of  fore- 
closed security  as  paft  payment  suffi- 
cient to  revive  barred  note,  10-980. 

Pai-l  paymerit,  by  trustee  in  feankl'uptcy  ol 
'  p^l'sonal  represehtatix^e  of  joint  inaker 
of  promissory  note,  as  removing  tar  of 
statute  of  limitations  as  to  other  mak- 
ers, 11-59. 
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BILLS  AND  NOTES  —  continued. 

17.  Reduction  op  Amount  to  Jurisdictionai. 

Sum. 

Eight  of  holder  of  promissory  note  to  reduce 
amount  due  to  sum  within  jurisdiction 
of  court,  5-308. 


BILLS   OF   DISCOVERT. 

See  Discovert. 

BILLS    OF   EXCEPTIONS. 

Loss  of  exceptions  as  ground  for  new  trial, 
see  New  Trial. 

Bills  of  exceptions  authenticated  by  bystand- 
ers, 15-737. 

Consent  of  parties  as  conferring  jurisdiction 
on  court  to  sign  bill  of  exceptions  after 
time  fixed  by  statute,  13-1115. 


BLASTING. 

See  Explosions  and  Explosives. 

Injury  to  property  by  concussion  or  vibra- 
tion resulting  from  blasting,  2-201;  19- 
787. 

Liability  of  owner  of  premises  for  damages  by 
blasting  done  by  independent  contractor, 
14-1161. 

Liability  for  injury  to  property  by  blasting 
accompanied  by  actual  physical  inva- 
sion of  property,  11-347. 

BLIND   PERSONS. 

Contributory  negligence  of,  see  Negligence. 

BLOCKING. 

Of  frogs,  switches,  and  rails,  see  Hasteb  and 

Servant. 


BILLS    OF    LADING. 

Advance  of  money  by  bank  on  security  of  bill 
of  lading  as  entitling  bank  to  goods,  see 
Pledge  and  Collateral  Security. 

Carrier's  liability  upon  bill  of  lading  issued 
without  receiving  goods,  see  Carriers. 

Limitation  of  liability  of  connecting  carrier, 
see  Carriers. 

Effect  on  passing  title  to  goods  of  attaching 
draft  to  bill  of  lading  to  seller's  order, 
5-263. 


BILLS    OF   PARTICULARS. 

See  Pleading. 

BILLS   OF   REVIEW. 

See  Equity. 

BILLS   OF   SALE. 

Admissibility  of  evidence  of  value  of  prop- 
erty transferred  in  action  to  have  bill 
of  sale  declared  a  mortgage,  11-326. 

BIRDS. 

Game  and  Game  Laws,  see  that  title. 

BLACKLISTING. 

Delinquent  debtor  by  member  of  credit  asso- 
ciation as  libelous,  see  Libel  and  Slan- 
der. 

Legality  of  blacklisting  agreements,  1-474. 


BLOODHOUNDS. 

Bloodhound  evidence,  3-897;   10-1127. 

"BLOOD   RELATIONS." 

"  Blood  relations  "  and  "  blood  relationship  " 
in  wills,  5-511. 

BLOOD   STAINS. 

Law  of  evidence  of  blood  stains,  15-811. 

BOARDERS. 

Living  at  Inn  as  establishing  relation  of  inn- 
keeper and  guest,  see  Inns,  Boarding 
Houses,  and  Apartments. 

Distinction    between    guest    and   boarder    at 

hotel  or  inn,  14-326. 
Liability  of  hotelkeeper  for  effects  of  boarder, 

2-16. 

BOARDING    CARS. 

Of  carriers,  see  Cabbiebs. 

BOARDS. 

Of  assessors,  see  Taxation. 

Of  health,  see  Health. 

Delegation  of  legislative  pswer  by  conferrincr 
authority  to  grant  licenses,  see  Li- 
censes. 

BOATS. 

See  Ships  and  Shipping. 


BODILY  INJUEIES  —  BKEACH  OF  COKTRAOT. 
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BODILY    INJURIES. 

See  Pebsonal  Injuries  and  cross-references. 

BODY. 

Dead  Body,  see  that  title. 


BONA    FIDES. 

Of    parties    to    negotiable    instruments,    see 
Bills  and  Notes. 


BONDS. 

Of  administrators,  see  Executobs  and  Ad- 
ministrators. 

Appeal  bonds,  see  Appeal  and  Error. 

Bail  bonds,  see  Bail. 

Consolidated  corporation's  power  to  issue 
mortgage  bonds,  see  Corporations. 

Of  contractors,  see  Contracts. 

Co^'Enants,  see  that  title. 

To  dissolve  attachments,  see  Attachment. 

Of  executors,  see  Executors  and  Adminis- 
trators. 

Fidelity  bonds,  see  Insurance. 

Of  guardians,  see  Guardian  and  Ward. 

Inheritance  taxes  on  government  securities, 
see  Taxation. 

Injunction  bonds,  see  Injunctions. 

Legacies  of  bonds,  see  Wills. 

Jfunicipal  securities  and  obligations,  see  Mu- 
nicipal Corporations. 

Replevin  bonds,  see  also  Replevin. 

Sureties  on,  see  Suretyship. 

Taxation  as  costs  of  expense  of  procuring 
bond,  see  Costs. 

Taxation  of  as  property,  see  Taxation. 

Right  of  action  on  official  bond  naming 
obligee  other  than  one  designated  by 
statute,  3-456. 

Validity  and  effect  of  bond  having  fewer  than 
required  number  of  sureties,  9-707. 

Extrinsic  evidence  as  to  extent  of  liability  as- 
sumed by  obligor  under  bond,  2-891. 

Effect  of  surplus  or  unnecessary  condition  in 
statutory  bond,  8-1029. 

Eight  of  action  for  breach  of  one  of  several 
conditions  of  bond,  6-467. 

Necessity  that  all  obligees  join  in  action  on 
bond,  15-1061. 


BONIS    NON. 

Administrator  de,  see  Executors  and  Admin- 
istrators. 


BOOK   ACCOUNTS. 

Manner   of   pledging   or    assigning    book   ac- 
count, 18-446. 


BOOKMAKING. 

Pool  rooms,  regulation  and  suppression  of,  see 
Gaming  and  Gaming  Houses. 

What  constitutes  "  bookmaking  "  within  stat- 
ute against  gaming  or  gambling,  17- 
1084. 


BOOKS. 

Copyright  on,  see  Copyrights. 
Of  corporations,  see  Corporations. 
Ill  evidence,  see  Evidence. 
Inspection  of,  see  Corporations. 
Records,  see  that  title. 


BOUNDARIES. 

Declarations  of  surveyor  as  to,  see  Evidence. 
Deed  bounding  private  way  as  carrying  title 
thereto,  see  Vendor  and  Purchaser. 

Jurisdiction  of  equity  to  determine  boundary 
line,   11-1127. 

Conclusiveness  of  proceedings  to  fix  bound- 
aries upon  title  to  land,  3-1064. 

Parol  agreement  establishing  boundary  line 
as  affected  by  statute  of  frauds,  8-83. 

Effect  of  change  in  county  or  district  bound- 
aries after  recordation  of  instrument  af- 
fecting either  realty  or  personalty,  18- 
158. 

Admissibility  of  declarations  of  deceased  for- 
mer owner  to  prove  boundaries,  19-551. 

Real  property  rights  of  school  district  on 
alteration  of  boundaries,  20-89. 


BOUNTIES. 

Exemption  from  execution,  see  Executions. 

BOYCOTT. 

Combination  preventing  merchant  from  pro- 
curing goods,  see  Conspiracy. 

Boycotting.  1-177;   13-86;  13-826. 

BRAKEMEN. 

Ejection  of  persons  on  cars  by,  see  Cakbiers. 
Engineers  of  trains  as  fellow  servants  of,  see 
Master  and  Servant. 

BRANDS. 

On  animals  as  evidence,  see  Animals. 

BREACH   OF   CONTRACT. 

See  Contracts. 
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BREACH  OF   PEACE. 

Crimes  generally,  see  Cmminai,  Law. 

Assault  and  Battebt,  see  that  title. 

Mobs,  see  that  title. 

EiOT,  Bee  that  title, 

Uj«LAwyut  AssEMBiiT,  see  that  title. 


BREACH   OF  PROMISE   OF   MAR- 
RIAGE. 

Seduction,  see  that  title. 

Validity  of  promise  of  marriage  by  or  to  mar- 
ried person,   14-162. 

Disease  as  defense  to  action  for  breach  of 
promise  of  marriage,  12-197. 

Seduction  as  element  of  damages  for  breach 
of  promise  of  marriage,  5-107. 

Survival  of  cause  of  action  for  breach  of 
promise  of  marriage,  10-725. 

Demand  for  performance  as  condition  prece- 
dent to  action  for  breach  of  promise  of 
marriage,  18-360. 

Effect  of  offer  by  defendant  to  marry  plaintiff 
on  action  for  breach  of  promise  of  mar- 
riage, 20-1354. 

Admissibility  of  evidence  of  defendant's  fi- 
nancial circumstances  in  action  for 
breach  of  promise  of  marriage,  20-1265. 

Attack  by  defendant  on  plaintiff's  character 
as  aggravation  of  damages  in  action  for 
breach  of  promise  of  marriage,  19-1128. 

What  is  excessive  verdict  in  action  for  breach 
of  promise  of  marriage,  16-981. 

Eight  to  return  of  property  given  in  contem- 
plation of  marriage  on  breach  of  con- 
tract, 19-538. 

BREACH   OF   WARRANTY. 

See  cross-references  under  Wabbantt. 

BREAD. 

See  Food. 

BREAKING. 

Within  law  of  burglary  or  housebreaking,  see 
Burglary. 

BRIBERY. 

Promise  to  do  certain  things  after  election  as 
bribery  of  electors,  11-566. 

Effect  on  question  of  bribery  of  public  officer 
of  fact  that  act  for  which  bribe  is  taken 
or  offered  is  beyond  his  pow?r  or  juris- 
diction, 14r-246. 

Proof  of  other  crimes  in  prosecution  for 
bribery,  15-195. 

Attempt  to  bribe  or  influence  juror  as  con- 
tempt, 15-747. 


BRIDGES. 

Ferry  franchise  infringed  by,  see  Febbies. 

Duty  of  proprietor  of  toll  bridge  to  keep 
bridge  in  safe  condition  for  travel,  11- 
1198. 

Liability  of  municipality  in  respect  to  main- 
tenance and  operation  of  bridges,  15- 
833. 

Right  of  abutting  owner  to  erect  bridge  over 
street,   17-246. 

BRIEFS   OF   COUNSEI.. 

Action  court  will  take  in  reference  to  scan- 
dalous or  disrespectful  language  In 
brief,  9-166, 

BROKERS, 

Factors,  see  that  title. 

Illegal  contracts  as  to  compensation  by  agent 

of  vendor  or  purchaser,  see  Contracts. 
Of  theatre  tickets,  see  Theatres  and  Public 

Resorts. 
Of  railroad  tickets,  see  Carriers. 

Power  of  real  estate  broker  to  make  contract 

of   sale,   8-851. 
Right  of  real  estate  broker  to  commission  on 

sale  made  by  owner,  9-433. 
Right  of  real  estate  broker  to  compensation 

for  saje,  lease,  etc.,  defeated  by  act  of 

owner,  2-184;   20-1024. 
Right  of  real  estate  broker  to  commission  on 

procuring  person  willing  to  purchase  on 

different  ternis  as  to  payment,  19-1048. 
Right  to  commission  as  between  several  real 

estate   brokers,   intrusted   with   sale   of 

same  property,  15-766. 
Right   of    real    estate   broker   to   commission 

where   purchaser   fails   to   comply   with 

binding  contract  of  sale,  11-786. 
Recovery  of  commissions  by  broker  who  has 

failed   to   procure   statutory  license,   5- 

897. 

Right  of  real  estate  broker  to  recover  com- 
missions under  oral  contract  of  employ- 
ment where  statute  requires  written 
contract,  13-977. 

Right  of  real  estate  broker  to  recover  dam- 
ages from  purchaser  procured  by  him, 
for  breach  of  contract  to  purchase,  11- 
476. 

Ownership  as  between  broker  and  customer 
of  stock  carried  on  margin,   14-986. 

Payment  to  merchandise  broker  as  discharg- 
ing purchaser,  14-804. 

Revocation  of  authority  of  real  estate  broker 
2-886;   12-1085. 

BROOKS. 

See  Waters  and  Watercourses. 


BROTHER  — BUEIAL  LOTS. 
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BSQTHXiR- 

Implied  contrfict  to  pay  {pr  services  pf,  see 

Contracts. 
Incest,  see  that  title. 
Sufppssion  between  illegitimate  brptherp,  ?ee 

Descent  and  Distribution. 

Half-brother  and  half-sister  as  "  brother " 
and  "  sister,"  9^140. 

BUCKET    SHOPS. 

As  gaming,  see  Gaming  and  Gaming  Houses. 

BUILDING      AND      I.OAN      ASSOCIA- 
TIONS. 

Law  governing  contracts  as  to  usury,  see 
Conflict  of  Laws. 

What  constitutes  membership  in  building  and 
loan   associations,   1-796. 

Waiver  by  building  and  loan  association  of 
by-law  specifying  person  to  whom  and 
time  and  place  at  which  dues  are  to  be 
paid,  3-731. 

Right  to  withdraw  from  building  and  loan 
association,  8-835. 

Mode  of  settlement  with  borrowing  members 
upon  premature  dissolution  of  building 
and   loan  associations,   4-1080;    10-391. 

Constitutionality  of  statutes  exempting  build- 
ing and  loan  associations  from  usury 
laws,  20-1252. 

BUII.DING   CONTRACTS. 

See  CoNTBACTS. 

BUTI.DING   RESTRICTIONS. 

See  Vendor  and  Pubohaseb. 

BUILDINGS. 

Adjoining  Landowners,  see  that  title. 

BCBGLARY,  see  that  title. 

Exempt  from  taxation,  see  Taxation. 

Fallen-building  clause  in  insurance  policy,  see 
Iksurance. 

Fences,  see  that  title. 

Fire  Escapes,  see  that  title. 

Fixtures,  see  ajso  that  title. 

Gaming  houses,  see  Gaming  and  Gaming 
Houses. 

Insurance  of,  see  Insurance. 

Leases  of,  see  Lanolohd  and  Tenant. 

Mechanics'  Lienb,  see  thjit  title. 

Of  municipalities,  see  also  Municipal  Cor- 
porations. 

Near  railroad  as  barring  recovery  for  fire, 
see  Railroads. 

Party  Walls,  see  that  title. 

Public  Buildings,  see  that  title. 

Title  to  part  of  acquired  by  adverse  posses- 
sion, see  Adverse  Possesbion. 


BUILDINGS  -T-  pontinuo4. 

Building  placed  on  land  of  another  by  per- 
mission as  realty  or  porsont'.lty  iu  ab- 
sence of  agreement  respecting  subse- 
quent ownership,   12-1088. 

Use  of  streets  for  inoving  buildings,  1-114; 
11-639. 

Right  of  municipality  to  erect  municipal 
building   in   street,    12-24. 

Validity  of  statute  or  ordinance  limiting 
height  of  buildings,  15-1051. 

Validity    of    ordinance    requiring    permit   to 

erect  or  repair  building  within  city,  13- 

1187. 
Validity  of  contract  tending  to   influence  lo- 

cfition  of  public  building,  8-484. 
Liability  of  owner  for  injuries  caused  by  col- 

Ifipse  of  building,  18-p. 
Construction  of  ordinance  forbidding  erection 

of  certain  buildings  within  fire  limits, 

18-183. 
Validity  of   legislation   establishing   building 

lines,  19-188. 


BULK   SALES. 

See  Fraudulent  Conveyances. 

BURDEN    OF   PROOF. 

See  Evidence. 


BURGLARY. 

Larceny,  see  that  title. 

Receiving  Stolen  Property,  see  that  title. 

Robbery,  see  that  title. 

Burglary  by  opening  screen  door  or  window, 
15-932. 

Burglary  by  opening,  sufficiently  to  si  in  en- 
trance, door  or  window  partly  open, 
15-929. 

Constructive  breaking  within  statutory  or 
common-law  burglary  or  housebreaking, 
15-1023. 

Necessity  of  alleging,  in  indictment  for  burg- 
lary, ownership  of  building  entered,  5- 
1011. 

Necessity  that  information  or  indictment  for 
burglary  from  corporation  should  allege 
fact  of  incorporation,  12-683. 

Possession  of  stolen  property  as  evidence  of 
burglary,  19-1281. 

Proof  of  other  burglaries  on  prosecution  for 
burglary,  16-669, 

Liability  of  bailee  for  loss  by  burglary,  4- 
1085. 

BURIAL   LOTS. 

See  Cemeteries. 
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BURNING   FBOPEBTT. 


Arson,  see  that  title. 
FiEES,  see  that  title. 


BUBNT   RECORDS. 

See  Reoobds. 

BUSINESS. 

Banking  business,  see  Banks  and  Banking. 

Building  restrictions,  see  Vendor  and  Pub- 
chaser. 

"  Cabbying  on  Business,"  see  that  title. 

Conspiracy  to  injure,  see  Conspiracy. 

Foreign  corporation  doing  business  within  the 
state,  see  Corporations. 

Goodwill  of,  see  Goodwill. 

Injunction  against  police  surveillance  of  place 
of,  see  Injunctions. 

Licenses  of,  see  Licenses. 

Noise  arising  from  as  nuisance,  see  Nui- 
sances. 

Offensive  to  neighborhood  as  prohibited  by 
building   restrictions,   see   Vendor   and 

PUECHASEE. 

Profits  of  as  element  of  damages,  see  Dam- 
ages. 

Railroad's  right  to  conduct  business,  see 
Railroads. 

Restraint  of  Trade,  see  that  title. 

Taxation  of,  see  Licenses. 

Trade  fixtures,  see  Fixtures. 


BY-LAVTS. 

Of  benevolent  associations,  •  see  Benevolent 
or  Beneficial  Associations. 

Of  building  association,  see  Building  and 
Loan  Associations. 

Of  corporations,  see  Corporations. 


BYSTANDERS. 

Bills    of    exceptions    authenticated    by,    see 
Bills  of  Exceptions. 


"BY  VIRTUE  OF  EMPLOYMENT  OR 
OFFICE." 

In  embezzlement  statute,  see  Embezzlement. 


CALIiS, 

Upon  stockholders,  see  Coepobations. 


CANADA. 

Judicial   notice   of   federal   statutes  by   pro- 
vincial courts,  see  Evidence. 


CANALS. 

Canal  as  navigable  water,  17-349. 

CANCELLATION    AND    RESCISSION. 

Avoidance  of  deed  of  incompetent  person  in 
ejectment,  see  Ejectment. 

Charter  party,  cancellation  in,  see  Ships  and 
Shipping. 

Of  contracts  by  parties,  see  Contracts. 

Evidence  of  release,  see  Release  and  Dis- 
charge. 

Fraudulent  conveyances,  power  of  personal 
representative  to  set  aside,  see  Fraud- 
ulent Conveyances. 

Of  infants'  contracts,  see  Infants. 

Infant's  right  fo  disaffirm  contracts,  see  In- 
fants. 

Of  insurance  policies  by  insured,  see  Insur- 
ance. 

Of  insurance  policy,  see  Insurance. 

Of  judicial  sales,  see  Judicial  Sales. 

Of  partnership  agreement  for  fraud,  see 
Partnership. 

Personal  representative's  right  to  set  aside 
fraudulent  conveyance,  see  Executors 
and  Administrators. 

Petitioner's  right  to  withdraw  name,  see 
Petitions. 

Reformation  of  Instruments,  see  that  title. 

Of  sales  of  goods  by  parties,  see  Sales. 

Setting  aside  fraudulent  conveyance,  see 
Fraudulent  Conveyances. 

Of  subscription  to  corporate  stock,  see  Cor- 
porations. 

Of  written  contract  of  sale  of  land,  see 
Frauds,  Statute  of. 

Can(3ellation  in  equity  of  instrument  pro- 
cured by  fraud  when  adequate  remedy 
at  law  exists,  8-548. 

Rescission  of  executed  contracts-,  1-516. 

Right  to  rescind  release  for  mutual  mistake 
of  law,  20-1247. 

Rescission  of  sale  of  land  for  mistake  in 
quantity,  4-52. 

Rescission  by  vendor  because  of  failure  of 
vendee  to  disclose  insolvency,  8-505. 

False  statement  by  purchaser  as  to  intended 
use  of  realty  purchased,  as  false  repre- 
sentation warranting  cancellation  of 
deed,  20-913. 

CANDIDATES. 

For  election,  see  Elections. 

CAPACITY. 

To  contract,  see  Contracts. 
Of  testators,  see  Wills. 

CARBON   COPIES. 

Admissibility,  see  Evidence. 


CAR  COUPLINGS  —  OAEEIEES. 
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CAR   COTJFIilNGS. 

Knowledge  by  master  of  defect  in,  see  Masteb 
AND  Seevant. 

CARGO. 

Of  -yessels,  see  Ships  and  Shipping. 

CARNAI.   KNOWLEDGE. 

Adultery  generally,  see  that  title. 
Incest  generally,  see  that  title. 
Rape  generally,  see  that  title. 
Seduction  generally,  see  that  title. 

Necessity    of    emission    to    constitute    carnal 
knowledge,  11-93. 

CARRIAGES. 

Generally,  see  Streets  and  Highways. 
MoioB  Vehicles,  see  that  title. 

CARRIERS. 

1.  Carriers  of  Goods,  29. 

a.  Duty  to  Carry  Goods,  29. 

b.  Xature  of  (Joods,  29. 

c.  Discrimination,  29. 

d.  Furnishing  Cars,  29. 

e.  Receipt  of  Goods,  29. 

f.  Freight  Hates  arid  Charges,  29. 

g.  Mode  of  Loading  or  Packing  Goods, 

30. 

h.  Transportation  and  Delivery  of 
Goods,  30. 

i.  Loss  of  or  Injury  to  Goods,  30. 

j.  Seizure  of  Goods  by  Public  Authori- 
ties, 30. 

k.  Limitation  of  Liability,  30. 

1.  Time  for  Presentation  of  Claims,  30. 

m.  Lien  on  Goods,  30. 

n.  Statutes  Regulating  Particular  Class 
of  Carriers,  30. 

0.  Connecting  Carriers,  30. 

2.  Carriers  of  Live  Stock,  30. 

3.  Cabbiebs  of  Passengers,  30. 

a.  Persons  Who  Are  Carriers,  30. 

b.  Duty  to  Receive  Persons  for  Carriage, 

31. 

c.  Persons  Whc  Are  Passengers,  31. 

d.  Information  as  to  Route,  31. 

e.  Commencement    and    Termination    of 

Relation  of  Carrier  and  Passenger, 
31 

f.  Condition  and  Management   of  Cars 

and  Trains,  31. 

g.  Tickets  and  Fares,  31. 

h.  Parlor  and  Sleeping  Cars,  32. 
i.  Duties  toward  Particular  Persons,  32. 
j.  Assault  on  or  Arrest  of  Passenger,  32. 
k.  Expulsion  of  Persons  from  Cars,  32. 

1.  Injuries    Caused    by    Obstruction    on 

Track,  32. 

m.  Evidence  of  Negligence  of  Carrier,  32. 

n.  Contributory  Negligence  of  Pas- 
sengers, 32. 

o.  Limitation  of  Carrier's  Liability,  32. 

p.  Form  of  Action  against  Carrier,  83, 

q.  Baggage,  33. 


CARRIERS  —  continued. 

Civil  Riuins  Acis,  see  that  title. 

By  feiry,  see  Feekies. 

Injuries    to    passjiiger    by    walking    through 

doorway,  ^ee  Railroads. 
Insurance  hy  carrier  and  owner,  see  Insur- 
ance. 
Interstate  and  Foreign  Commebce,  see  that 

title. 
Larceny  of  tickets,  see  Larceny. 
Public  officers  on  trains  in  discharge  of  duty, 

see  Negligence. 
Railroad    commissioner's     power    to    compel 

train  connections,  see  Railroads. 
Servants  acting  outside  scope  of  employment 

as   creating  liability,   see  Master  and 

Servant. 
By  water,  see  also  Ships  and  Shipping. 

1.  Carriebs  of  Goods. 
a.  Duty  to  Carry  Goods. 
Validity   of   statute   imposing   penalty   upon 
carrier  of  goods  for  refusing  to  accept 
freight  tendered   for   shipment,    17-253. 
Existence  of  strike  as  excuse  for  refusal  of 
carrier  to  receive  freight  for  shipment, 
17-483. 

b.  Nature  of  Goods. 

Liability  of  carrier  for  transporting  goods  in 
violation  of  statute,  where  carrier  is 
ignorant  of  nature  of  goods,  20-1156. 

Liability  to  carrier  of  person  shipping  ex- 
plosives or  dangerous  goods,  18-20. 

Liability  of  common  carrier  as  carrier  of 
money,  4-769. 

Duty  of  carrier  to  ice  cars  containing  perish- 
able freight,  10-171. 

c.  Discrimination. 
Discrimination  between  shippers  by  carriers 
of  goods,  1-55. 

d.  Furnishing  Cars. 

Duty  of  carrier  to  furnish  car  suitable  for 
particular  shipment,  15-144. 

Liability  of  carrier  of  goods  for  injuries  re- 
sulting to  consignor  or  consignee  from 
failure  to  furnish  safe  cars,  9-990. 

Agreement  by  carrier  to  furnish  ears  to 
shipper  as  binding  contract,  12-885. 

e.  Receipt  of  Goods. 

Liability  of  carrier  upon  bill  of  lading  Issued 
without  receipt  of  goods,  7-731. 

Delivery  of  goods  to  carrier  for  shipment  as 
delivery  to  purchaser,  20-1027. 

f.  Freight  Rates  and  Charges. 
Requiring  prepayment  of  freight  charges  as 
unlawful  discrimination  by  carrier,  IG- 
621. 

Validity  and  enforceability  of  contract  by 
carrier  to  carry  goods  at  discriminat- 
ing rate  fixed  by  mistake,  16-455. 

Effect  of  interstate  commerce  act  upon  right 
of  shipper  to  damages  on  ground  of  un- 
reasonable  freight  charges,    9-1082. 
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CARRIERS  —  continued. 
g.  Mode  of  Loading  or  Packing  Goods. 

Duty  of  carrier  of  goods  receiving  loaded  car 
from  connecting  carrier  to  inspect  man- 
ner of  loading,  16-1155. 

Duty  and  liability  of  carrier  as  to  goods  not 
packed, or  improperly  packed,  18-234< 

h.  Transportation  dnd  Delivery  of  Goods. 

Liability  of  carrier  for  failure  to  stop  in 
transitu  goods  demanded  by  stranger 
to  shipping  contract,  13-360. 

Measure  of  damages  for  carrier's  delay  in 
transporting  property  intended  for  ex- 
hibition purposes,  5-827. 

Unusual  and  excessive  amount  of  freight  to 
be  handled  as  excusing  delay  in  trans- 
portation by  carrier,  11-274, 

Liability  of  carrier  of  goods  by  land  for  de- 
viation from  route,  15-76. 

Liability  of  carrier  for  delivering  goods  to 
wrong  person,  5-100. 

Quarantine  regulations  as  defense  to  carrier 
for  failure  to  deliver  or  transport 
goods,  17-880. 

Liability  of  carrier  holding  goods  after  ar- 
rival at  their  destination,  at  request 
and  for  convenience  of  eohsignee,  10-442. 

i.  Loss  of  or  Injury  to  Goods. 

Misrepresentation  or  concealment  of  nature 
or  value  of  goods  as  affecting  carrier's 
liability  for  their  loss  or  injury,  5-120. 

Liability  of  carrier  for  damages  caused  by  act 
of  God  co-operating  with  its  own  negli- 
gence, 3-453;   12-449. 

Selection  of  car  by  shipper  as  aflfeeting  car- 
rier's liability  for  damage  to  goods  by 
defect  in  car,  4-1144. 

Liability  of  carrier  of  goods  on  land  for  in- 
jury or  loss  by  fire,  5-821. 

Right  of  consignee  t6  goOdS  without  payment 
of  freight,  where  damages  equal  Or  ex- 
ceed amount  of  freight,  9-794. 

Validity  of  statute  imposing;  penalty  on  car- 
rier of  goods  or  live  stock  for  failure 
to  pay  claim  Within  certain  time,  20- 
1056. 

j.  Seizure  of  Goods  hy  Puhlic  Authorities. 
Liability  of  carrier  for  goods  taken  from  its 
possession  by  seizure  under  police  regu- 
lations, 15-538. 

k.  Limitation  of  LiahiUty. 

Validity  of  contract  between  carrier  of  goods 
and  shipper  whereby  value  of  goods  is 
fixed  and  liability  of  carrier  is  limited 
to  such  amount,  12-1124;   18-363. 

Validity  and  effect  of  stipulation  limiting 
liability  of  carrier  of  goods  for  loss  bv 
fire,  20-229. 

Authority  of  agent  shipping  goods  to  enter 
into  contract  limiting  liability  of  car- 
per, 1-670;  19-806. 


CARRIERS  —  continued. 

Law  governing  validity  of  contract  by  limit-, 

ing  common-law  liability  of  carrier  of 

goods,  4-1106. 

1.  Time  for  Presentation  of  Claims. 
Validity   and    effect   of    Contract   stipulation 
limiting  time  to  present  claim  against 
carrier  of  goods,  97.17;   14-416. 

m*  Lien  on  Goods, 

Lien  of  carrier  for  charges  on  gooda  torti- 
ously  delivered  to  it,  3-1096. 

Lien  of  rdili'dad  company  fOr  demurrage 
charges,  4-15. 

Waiver  of  carrier's  lien  by  delivery  to  con- 
signor's agent  on  promise  to  retain 
goods  until  payment  of  freight  charges, 
7-961. 

n.  Statutes   Regulating   Particular   Class   of 

Carriers. 

Validity    of    statutes    regulating    particular 

class  of  carriers  of  goods,  16-1239. 

o.  Connecting  Carriers. 

Liability  of  |)asgengei'  carrier  selling  through 
ticket  for  wrongful  acts  or  otilissidns  of 
connecting  carriers,  3-5. 

Presumption  as  to  which  of  several  connect- 
ing carriers  is  liable  for  injury  to  goods 
carried,  3-584. 

Validity  of  stipulation  in  bill  of  lading  lim- 
iting liability  of  connecting  carrier  to 
its  own  line,  7-471. 

Rights  of  iiiial  Connecting  carrier  as  to 
freight  charges,  where  initial  carrier 
has  made  unauthorized  agfefement  with 
consignor  for  through  tate,  5-57tf. 

Constitiltiohality  of  statiitfes  l-egulating  lia- 
bility of  connecting  carriers  of  goods, 
1-707. 

State  statutes  prescribing  duty  or  -liability 
of  connecting  carriers  as  regulation  of 
interstate  commerce,  2-517. 

2.  Cabbiers  op  Live  Stock. 

Duty  of  carrier  to  furnish  car  suitable  for 
particular  shipment,  15-144. 

Liability  of  carrier  Of  live  Stock  by  laM  for 
deviation  from  route,  15-76. 

Liability  of  Carrier  of  live  stock  for  injuries 
to  same,  1-158. 

Validity  and  effect  of  contract  stipulation 
limiting  time  to  present  claim  against 
carrier  of  live  stock,  9-17;  14-416i 

Validity  of  statute  imposing  penalty  on  car- 
rier of  goods  or  live  stock  for  ifniliire  to 
pay  claim  within  certain  time,  20-1056. 

Burden  of  proof  of  negligence  on  part  o'f  car- 
rier of  live  stock,  15-35. 

3.  Careiees  of  PasSeNgIebs. 

a.  Persons  Who  Are  Carriers. 

Liability  of  livety  stable  keepers  as  carriers 
16-506,  ' 
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Proprietor  of  seenfc  railway  dr  siwilar  con- 
trivance as  carrier  of  passengers,  17- 
410. 

b.  Duty  to  Receive  Persons  for  Carriage. 
Duty  of  carrier  to  carry  passengers  on  freight 

or  special  trains,  5-43. 
Duty  of  carrief  to  receive  for  carriage  feeble 

or  infirm  persona,  11-973;  17-1056. 
Duty  of  carrier  to  carry  person  afflicted  with 

contagious  disease,  S-221. 
Duty  of  carrier  of  passengers  to  carry  person 

suffering  from  contagious  disease,  where 

it  has  expressly  contracted  to  carry  him, 

11-970. 

c.  Persons  WTio  Are  Passengers. 
Who  is  passenger  of  a  carrier,  1-451. 
Employee  of  carrier  as  passenger,  13-S89. 

d.  Tnformation  as  to  Boiite. 
Liability  of  carrier  for  act  of  agent  in  in- 
forming passenger  as  to  route,  131-968. 

e.  Commenoement  and  Termination  of  Rela- 
tion of  Carrier  and  Passenger. 

When  intending  passenger  actually  becomes 
such,  1-605;  9-1104. 

Termination  of  liability  of  carrier  to  passen- 
ger, 6-1033;  19-1019. 

f.  Condition  and  Management  of  Cars  and 
Trains. 

Validity  of  statute  making  it  criminal  offense 
for  carrier  to  fail  to  furnish  sufficient 
accommodations  for  passengers,  19-70. 

Duty  of  railroad  company  to  allow  passen- 
gers time  to  board  or  alight  from  trains, 
7-760;  14^962. 

Duty  of  carrier  to  furnish  suitable  steps  or 
other  appliances  for  boarding  or  alight- 
ing from  cars,  9-965. 

Duty  of  street  railways  to  provide  safe  place 
for  boarding  and  alighting  from  cars, 
1-916;  9-854. 

Duty  of  carrier  of  passengers  to  assist  pas- 
senger, 13-596, 

Liability  of  carrier  of  passengers  for  negli 
gence  of  employee  in  assisting  passen- 
ger, 10-367. 

Validity  of  regulation  of  carrier  separating 
races,  20-982. 

Validity  of  statute  or  ordinance  providing 
for  separation  of  white  and  colored  pas- 
sengers, 7-274. 

Negligence  of  carrier  of  passengers  in  allow- 
ing baggage  or  similar  articles  to  be 
placed  by  passengers  in  aisles  of  cars, 
12-887. 

Duty  of  carrier  of  passengers  to  heat  Convey- 
ances, 9-557. 

Liability  of  carrier  of  passengers  for  failure 
to  remove  ice  or  snow  from  steps  of 
yehicle,   17-51, 


CARRIERS  —  continued. 

Duty  of  railroad  company  to  announce  sta- 
tioils  for  benefit  of  passengers,  2-676. 

Duty  of  carrier  of  passengers  to  stop  at  flag 
station  to  receive  passengers,  12-1003; 
18-68. 

Duty  of  railroad  to  put  passenger  off  at  des- 
tination not  stopping  station,  6-24. 

Damages  recoverable  by  passenger  for  being 
carried  beyond  destination,  16-187. 

Liability  of  street  railway  for  failure  to  carry 
passenger  to  destination  indicated  by 
sign  on  car,  3-1080. 

Liability  of  carrier  for  delay  in  transporting 
passenger,  17-952. 

Liability  of  carrier  to  passenger  for  defects 
in  cars  used  but  not  owned  by  it,  16- 
612. 

Liability  of  carrier  for  injuries  received  by 
passenger  in  going  from  one  ear  to  an- 
other of  moving  train,  16—446. 

Liability  of  carrier  for  injuries  to  passenger 
caused  by  car  door,  18-1163. 

Validity  of  statute  prohibiting  soliciting  of 
trade  or  business  on  premises  or  trains 
of  carriers  of  passengers,   18-867. 

g.  Tickets  and  Fares. 
Constitutional  or  statutory  provisions  against 
gift   or   receipt  of  free  railroad   trans- 
portation, 17-662. 

Effect,  upon  rights  of  purchaser,  of  time 
limit  fixed  by  carrier  of  passengei's  for 
use  of  ticket,  6-119;  20-316. 

Construction  of  stipulation  in  railroad  ticket 
that  coupon  shall  be  "void  if  detached," 
or  words  of  like  import,  19-457. 

Eight  of  railroad  company  to  eject  paSsenSfr 
for  refusal  to  pay  extra  fate  wheire  suffi- 
cient opportunity  to  buy  ticket  was  pre- 
sented, 10-923. 

Right  of  railroad  to  eject  passenger  for  re- 
fusal to  pay  extra  fare  where  no  op^ 
portunity  to  buy  ticket  was  presented, 
3-887. 

Right  of  carrier  to  eject  passenger  holdinj; 
ticket  invalid  through  its  fault,  9-889. 

Duty  of  carrier  to  give  passenger  time  to 
produce  ticket  or  pay  fare,  20-922. 

Duty  of  carrier  to  carry  passenger  *hO  ten- 
ders fare  after  refusal  to  pay,  10-941. 

What  is  reasonable  sum  which  passenger  may 
tender  in  payment  of  fare,  10-642;  18- 
44. 

Rights  and  duties  of  passenger  receiving  in- 
correct transfer,  1-392;   10-277. 

Validity  of  statute  or  ordinance  prohibiting 
selling  or  giving  away  of  street  cai' 
transfers,  11-557- 

Validity  and  effect  of  statutes  prohibiting 
ticket  brokerage,  6-873. 

Injunction  to  prevent  buying  ahd  selling  oi* 
nonttansfei-able  tickets,  12-700. 

Discrimination  of  carrier  of  passengers  be- 
tween localities  as  to  rates  of  fare,  18- 
149, 
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CARRIERS  —  continued. 

Validity  of  statutes  requiring  railroads  to 
carry  certain  classes  of  persons  at  re- 
duced rates,  2-420;  9-1130. 

h.  Parlor  and  Sleeping  Cars. 

Property  or  effects  of  passenger  for  which 
sleeping-car  company  is  liable,   14-521. 

Liability  of  sleeping-car  company  for  loss  of 
passenger's  property,  left  by  him  in 
berth  while  temporarily  absent  there- 
from, 10-895. 

Statutory  regulation  of  operation  of  sleeping 
cars,  15-415. 

Servants  of  palace-car  company  and  railroad 
company  as  fellow  servants,  13-1146. 

Validity  and  enforceability  of  contract  re- 
leasing railroad  company  from  liability 
to  employees  of  sleeping-car  company 
on  cars  of  latter  hauled  by  former,  12- 
738. 

Liability  of  railroad  company  for  acts  of  em- 
ployees of  sleeping  or  drawing-room  car 
company  with  relation  to  passengers, 
19-1134. 

i.  Duties  toward  Particular  Persons. 

Liability  of  carrier  for  injury  to  free  passen- 
ger, 6-669;    10-870. 

Duty  and  liability  of  carrier  to  child  for 
whom  no  fare  is  demanded,  9-963. 

Liability  of  carrier  of  passengers  to  person 
riding  on  free  pass,  4-1131;   12-677. 

Liability  of  carrier  to  person  riding  on 
drover's  pass  or  in  charge  of  stock,  6- 
799. 

Liability  of  carrier  to  intoxicated  passenger, 
5-72;  9-488. 

Duty  of  carrier  to  protect  passengers  against 
intoxicated  passenger,  8-225. 

Duty  and  liability  of  carrier  to  person  at- 
tending or  visiting  p'aasenger,  10-161 ; 
20-453. 

Liability  of  railroad  to  person  riding  on 
ticket  or  pass  fraudulently  procured  or 
under  which  passenger  has  no  right  to 
transportation,  7-587;  20-1227. 

Liability  of  railroad  company  to  person 
wrongfully  riding  on  train  by  permis- 
sion or  direction  of  railroad  employee, 
9-540. 

Liability  of  railroad  for  injuries  received  by 
passenger  riding  on  platform,  1-315; 
10-816. 

Duty  and  liability  of  carrier  of  passengers 
to  express  messenger,  12-727;   19-1207. 

Liability  of  carrier  of  passengers  to  newsboy 
or  news  agent,  7-528. 

Duty  and  liability  of  carrier  of  passengers  to 
postal  clerk,  6-863;   11-882. 

j.  Assault  on  or  Arrest  of  Passenger. 

Liability  of  carrier  for  assault  on  passenger 
by  fellow  passenger  or  stranger,  3-254; 
l'8-773, 

Duty  of  carrier  to  protect  passenger  from  ar- 
rest by  officer  of  the  law,  12-784. 


CARRIERS  —  continued. 

k.  Expulsion  of  Persons  from  Cars. 
Damages  recoverable  by  person  hoarding  train 

for  purpost  of  being  expelled,  i-S-4SJ. 
Implied  authority  of  brakeman  to  eject  tres- 
passers, 18-892. 
1.  Injuries  Caused  ly  Olstruotion  on  Track. 
Liability  of  carrier  for  injuries  to  passenger 

caused  by  train  running  into  landslide, 

17-884. 
Liability  of  carrier  for  injuries  to  passenger 

caused  by  obstruction  placed  on  track 

by  third  person,  11-856. 

m.  Emdence  of  "Negligence  of  Carrier. 

Derailment  of  train  or  car  as  evidence  of  neg- 
ligence on  part  of  carrier  of  passengers, 
12-1045. 

Presumption  of  negligence  from  collision  re- 
sulting in  injury  to  passenger,  4-10. 

n.  Contributory  Negligence  of  Passengers. 

Contributory  negligence  of  passenger  in  cross- 
ing intermediate  track  between  train 
and  station,  14-24. 

Contributory  negligence  of  passenger  alight- 
ing from  street  car  and  passing  to  rear 
of  it  across  parallel  track  without  look- 
ing for  approaching  oar,  6-705;  12-912. 

Boarding  moving  car  or  train  as  contributory 
negligence,  2-939. 

Contributory  negligence  of  passenger  in 
standing  in  moving  car  of  train,  13-122. 

Contributory  negligence  of  passenger  in  rid- 
ing or  standing  on  running  board  of 
open  street  car,  4-666;  9-1025. 

Contributory  negligence  of  passenger  in  per- 
mitting part  of  his  body  to  protrude 
from  car,  1-710. 

Contributory  negligence  of  passenger  in  leav- 
ing seat  before  train  stops  at  destina- 
tion, 4-750. 

Contributory  negligence  in  alighting  from 
moving  train  where  act  is  obviously 
dangerous,  1-778;  17-1154. 

Contributory  negligence  in  alighting  from 
moving  train  by  advice  or  command  of 
carrier's  servant,  1-781. 

Contributory  negligence  of  passenger  in  jump- 
ing from  vehicle  to  avoid  threatened 
danger,  16-84. 

o.  Limitation  of  Carrier's  Liability. 
Validity  of  stipulation  in  free  pass  exempting 

carrier  of  passengers  from  liability  for 

negligence,  4-557. 
Validity  of  stipulation  in  free  pass  exempting 

carrier  of  passengers  from  liability  for 

negligence,  12-584. 

Validity  of  stipulation  in  drover's  pass  ex- 
empting carrier  from  liability  for  negli- 
gence, 5-768. 

Validity  and  effect  of  contract  between  em- 
ployer and  carrier  limiting  liability  of 
latter  for  injuries  to  employees  of  for- 
mer, 12-1077. 
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CARRIERS  —  continued. 

^'alidity  and  enforceability  of  contract  re- 
leasdiig  railroad^  company  from  liabiHty 
to  lemployees  of  sleeping-car  company 
on  cars  of  latter  hatiled  by  former,  12- 
.738. 

p.  Form  of  Action  against  Carrier. 
Right   of  passenger  to  bring  action   ex  con- 
trartii  against  carrier  ior  personal  in- 
juries or  ejection  from  train,  10-462. 

q.  Bofsraje. 

Drummer's  samples  as  baggage,  6-828. 

Street  railway  as  carrier  of  passenger's  ef- 
fects, 9-2fll. 

SuiHciency  of  delivery  of  baggage  to  render 
carwr  liable,  14-^12. 

Eight  of  passenger  to  liave  ba,ggage  carried 
on  same  train,  15-391. 

Liability  of  ^arxier  for  loss  of  property  not 
urdinajily  regaided  as  baggage  but  re- 
ceived as  siich  bv  ba^age  agent,  13- 
240. 

Right  of  passenger  to  recover  for  loss  af  prop- 
erty carried  by  him  as  baggage  but  be- 
longing to  anotti'er,   13-329. 

Right  of  father  to  recover  from  carrier  for 
loss  «8  baggage  ef  articles  used  for  or 
by  his  child,  7-61. 

Right  to  recover  punitive  damages  for  faihire 
of  carrier  to  transport  baggage  to 
proper  place,  11-837. 

Validity  ajid  effect  of  stipulation  in  ocean 
steamship  ticket  limiting  liability  for 
passenger's  baggage,  9-913. 

What  is  reasonable  time  for  passenger  to  call 
for  baggage  after  arrival  so  as  to  ter- 
minate liability  of  carrier  as  such,  16- 
712. 
gee  also  supra,  3.  f.  and  3.  h. 


"CARBYING   AWAY." 

Allegation  of,  see  Robbeey. 

"CARRYING   ON   BUSINESS." 

Meaning  of  term  "  carrying  on  business  "  as 
■Qsed  in  statutes,  18-32. 

CARRYING   WEAPONS. 

See  Weapons. 

CARS. 

Of  carriers,  see  Cabbiees, 

Injuries  to  servants  by,  see  Master  and  Seb- 

VANT. 

Motor  cars,  see  Motor  Vehicles. 
Railroad  cars,  see  Railroads. 
Street  cars,  see  Stbetct  Railways. 
yops.  }-2Q  —  Ann.  Cab.  Digest.  —  3, 


CASH. 

"  Cash "    in    will    as    including    realty,    see 

Wills. 
Monet,  see  that  title. 

CASHIER. 

Of  bank,  see  Banks  and  Banking. 

CAUSA    MORTIS. 

Gifts,  see  Gifts. 

CAUSE. 

Probable  cause  in  false  imprisonment,  see 
False  Impeisonment. 

Probable  'camise  ifor  prasecatian,  see  Ma- 
licious Peosecution. 

CAUSES    OF   ACTION. 

Actions,  see  that  title. 

Compromise   and  settlement  of,  see  Compeo- 

mise  and  StETTLEMENT. 
Insurance  agreement  to  repair  or  rebuild  as 

creating  new  cause,  see  Insueance. 
Joinder  of,  see  TPleadIng. 
Removal  of,  see  Removal  of  Causes. 

CAVEAT   EMPTOR. 

Generally,  see  Sales. 

Rule  of  caveat  emptor  as  precluding  defenses 
by  bidder  at  sheriff's  sale,  18-501. 

"  CEASE   TO    BE    OPERATED." 

As  term  in  insurance  policy,  see  Insurance. 

CELEBRATIONS. 

Appropriations  of  moneys  for,  see  Appeopbia- 

TIONS. 

CEMETERIES. 

Dedication  and  abandonment  of  land  for 
cemetery  purposes,  15'-172. 

Validity  of  state  or  municipal  rejiulatlofts  or 
restrictions  as  to  burial  of  dead,  14- 
1085. 

Validitv  of  bequest  for  purchase  or  care  of 
tomb,  monument,  burial  lot,  or  ceme- 
tery, 15-606. 

Partition  of  cemetery  lots,  12-876. 

Equitable  relief  npainst  cemetery  as  nuisance, 
5-136;   20-794. 

CENSUS   REPORTS. 

See  EvlopNCE. 
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CERTIFICATE. 

Of  acknowledgment,  see  Acknowledgments. 
Of  architect,  see  Architects. 
Benefit  certificates,  see  Benevolent  ob  Bene- 
ficial Associations. 


CERTIFICATION. 

Of  checks,  see  Checks. 


CERTIOE.    :?.!. 

Right  of  person  not  party  to  have  proceeding 
reviewed  by  certiorari,  10-861. 

Who  may  bring  certiorari  to  review  highway 
proceedings,  18-667. 


CESTUIS    QUE   TRUSTENT. 

See  Tbusts  and  Trustees. 

CHAIR    CARS. 

See  Caebiebs. 

CHAI.I.ENGE. 

To  fight  duel,  see  Duel. 

To  grand  jurors,  see  Gband  Juet. 

To  juror,  see  Juet  and  Jubt  Tbial. 

CHAMPERTY   AND   MAINTENANCE. 

Champertous  agreement  to  prosecute  as  de- 
fense, 19-517. 

Assisting  poor  person  to  prosecute  or  defend 
suit  as  maintenance,  11-69. 

Giving  contract  of  indemnity  against  possible 
sviits  as  species  of  maintenance,  14-559. 

Civil  liability  for  maintenance,  9-863. 

CHANCE   VERDICT. 

See  Trial. 

CHANGE   OF   INTEREST. 

Within  meaning  of  insurance  contract,  see  In- 
surance. 

CHANGE   OF   VENUE. 

Removal  op  Causes,  see  that  title. 

Right  to  change  of  venue  for  bias  or  prejudice 
of  judge,  in  absence  of  express  statutory 
provision,  10-265. 

Constitutionality  of  laws  providing  for 
change  of  venue  in  criminal  prosecu- 
tions on  application  of  state  or  pourt's 
own  motion,  3-197, 


CHANGE  OF  VENUE  —  continued. 

Right  of  garnishee  to  change  of  venue,  5-777. 

Weight  of  newspaper  articles  as  evidence  of 

prejudice  against  accused  entitling  him 

to  change  of  venue,  18-789. 
County  to  which  venue  may  be  changed   in 

absence  of  statute  requiring  change  to 

be  to  nearest  or  adjoining  county,  9-177. 
Number  of  times  party  is  entitled  to  change 

of  venue,  7-304. 
Timeliness  of  motion  for  change  of  venue  or 

change   of    judge   made    after    trial   of 

cause,  8-758. 

CHARACTER. 

In  breach  of  promise   suit,   see   Breach  op 

Promise  of  Maeeiaqe. 
Comment  on  failure  of  accused  to  prove  good 

character,  see  Trial. 
Evidence  of,  generally,  see  Evidence. 
Evidence    of    in    criminal    prosecutions,    see 

Criminal  Law. 
Representations  as  to,  see  Frauds,  Statute 

OP. 

CHARGES. 

or  carriers,  see  Caebiebs. 

CHARGE   TO   JURY. 

Generally,  see  Tbial. 

In  criminal  prosecution,  see  Cbiminal  Law. 


CHARITIES. 

False  pretense  in  obtaining  money  as  charity, 
see  False  Pbetenses  and  Cheats. 

Oificer  of  charitable  institution  as  witness  to 
will,  see  Wills. 

Succession  tax  on  bequests  to  foreign  corpora- 
tion, see  Taxation. 

Trusts  and  Tbustees,  see  that  title. 

Devise  or  bequest  to  church  as  charitable  use, 
4-1139;  9-1202. 

Gift  for  benefit  of  animals  as  charity,  17-139. 

Validity  of  bequest  to  individual  manifest  re- 
sult of  which  is  evasion  of  statute  lim- 
iting bequests  to  charities,  13-1196. 

Validity  and  effect  of  condition  of  inalien- 
ability attached  to  gift  for  charity,  12- 
816. 

Gift  in  violation  of  mortmain  statute  as  void 
or  voidable,  10-1030. 

General  charitable  intent  essential  to  appli- 
cation of  cy  pres  doctrine,  1-541. 

Validitv  of  bequest  for  celebration  of  masses, 
14-1025. 

Law  governing  validity  of  testamentary  gift 
to  foreign  charity,  and  administration 
thereof,  20-866. 

Liability  of  private  charitable  institution  for 
negligence  of  employees,  4-104;  U-160, 


CHAETEE  —  CHILDEEN-. 


CHARTER. 

Of  corporation,  see  Corpobations. 
Of  municipalities,  see  Municipal  Corpoba- 
tions. 


CHARTER   PARTIES. 

See  Ships  and  Shippino. 

CHASTISEMENT. 

Of    children    by    parents,    se«    Paeent    and 

Child. 
Of  children  by  teachers,  see  Schools. 
Of  convicts,  see  Convicts. 

CHASTITY. 

Charge  of  unchastity  as  actionable  per  se,  see 
Libel  and  Slandek. 

Reduction  as  affected  by,  see  Seduction. 

Solicitation  of,  see  Solicitation  op  Chas- 
tity. 

CHATTEI.   MORTGAGES. 

Clause  authorizing  vendor  to  retake  and  sell 
goods,  see  Sales. 

Of  crops  to  be  planted,  see  Crops. 

Mortgages    of    realty,    see    Mortgages    and  _ 
Deeds  of  Trust. 

Pledge  and  Collateral  Securitt,  see  that 
title. 

As  violation  of  sales  in  bulk  acts,  see  Fraudu- 
lent Conveyances. 

Validity  and  construction  of  chattel  mortgage 
given  to  secure  future  advances,  9-1151. 

Priority  as  between  liens  of  livery-stable 
keeper  and  chattel  mortgagee,  11-1043. 

Effect  on  lien  of  chattel  mortgage  of  removal 
of  property  from  place  of  record  to 
other  town  or  county,  12-947. 

Enforcement  of  chattel  mortgage  in  foreign 
state  to  which  goods  have  been  removed 
by  mortgagor,  3-109. 

Waiver  of  chattel  mortgage  lien  by  attach- 
ment, 4-487;   17-957. 

Eight  to  deficiency  judgment  in  action  to 
foreclose  chattel  mortgage,  18-1075. 

Effect  of  tender  after  default  upon  security 
of  chattel  mortgage,  15-495. 

Right  of  personal  representative  of  insolvent 
to  assail  validity  of  chattel  mortgage, 
2-712. 

CHATTELS. 

'Generally,  see  Personal  Property  and  cross- 
references  thereunder, 
B^les  of,  see  SAW;a< 


CHAUFFEUR. 

See  Motor  Vehicles. 

CHEATS. 

See  False  Pretenses  and  Cheats. 

CHECKS. 

Agent's  authority  to  accept,  see  Agency. 
Gift  of  check,  see  Gifts. 

Unrestricted  indorsement  of  draft  or  check 
as  warranty  that  instrument  is  genu- 
ine, 7-746. 

Ordinary  bank  check  as  assignment  of  funds 
of  drawer,  5-189. 

Effect  of  certification  of  check  on  liability  of 
drawer  or  indorser,  11-245. 

Sufficiency  of  acceptance  of  bank  check  to 
bind  drawee,  11-284. 

Reasonable  time  for  presentment  for  pay- 
ment of  check  drawn  on  bank  in  same 
place  as  residence  of  payee,  10-U21. 

Discharge  of  debtor  by  creditor's  negligence 
in  presenting  check  of  third  person  for 
payment,  5-871. 

Right  of  drawer  to  stop  payment  of  certified 
check,  16-213. 

Telegram  as  sufficient  direction  by  depositor 
io  stop  payment  of  check,  13-468. 

Liability  of  hank  to  depositor  for  paying 
raised  check,  5-774. 

Right  of  United  States  to  recover  money  paid 
to  bank  which  has  cashed  forged  pension 
check,   16-1189. 

Title  to  checks  indorsed  in  blank  and  for- 
warded for  collection,  2-117. 

Damages  recoverable  by  depositor  for  wrong- 
ful dishonor  of  check,  7-819;  10-899. 

Admissibility,  in  action  by  depositor  for  dam- 
ages for  wrongful  dishonor  of  check,  of 
evidence  of  depositor's  financial  credit 
and  standing,  10-988. 

Right  of  holder  of  lost  check  to  recover 
amount  from  drawer,  14-398. 

Giving  worthless  check  as  false  pretense,  8- 
1069;  14-510. 

Undelivered  check  as  subject  of  larceny,  18- 
138. 

CHIEF   EXECUTIVE. 

See  Governor. 


CHILDREN. 

Adoption  of,  see  Adoption  of  Children. 

Bastardy,  see  that  title. 

Bequests  to,  see  Wills. 

Curtesy  as  affected  by  birth  of  issue,  see  Cun-. 

TESY, 
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CHILDREN  —  continued. 

Custody  and  support  as  affected  by  divorce, 
see  DivoncE. 

Definitions  of  child  and  children,  see  WoBUS 
AND  Phrases. 

Descent  and  Distribution,  see  that  title. 

As  designation  of  beneficiaries  of  life  insur- 
ance, see  Insurance. 

Devises  to,  see  Wills. 

Guardian  and  Ward,  see  that  title. 

Infancy,  see  Infants. 

Master's  duty  toward  infant  servant,  see 
Master  and  Servant. 

Miscarriage  as  element  of  damages,  see  Dam- 
ages. 

Parent  and  Child,  see  that  title. 

Railroad's  duty  to  fence  against,  see  Rail- 
roads. 

School  attendance,  see  Schools. 

Of  slaves  as  legitimate,  see  Slaves. 

Trespassing  on  property  where  ponds,  wells, 
etc.,  exist,  see  Negligence. 

Trespassing  on  railroad  tracks,  see  Rail- 
roads. 

Constitutionality  of  statutes  providing  for 
commitment  of  wayward  children  to  in- 
stitutions or  to  proper  guardianship 
without  jury  trial,  5-96;   14-810. 

Liability  of  owner  to  trespassing  children  in- 
jured by  dangerous  substances  on  prem- 
ises, 5-503. 

Duty  and  liability  of  one  maintaining  elec- 
tric wires  in  reference  to  children,  10- 
925. 

Liability  of  municipality  for  injury  caused 
by  defective  highway  when  sustained  by 
one  using  highway  for  play,  19-973. 

Contributory  negligence  of  children,  1-895; 
17-353. 

Imputing  negligence  of  parent  to  child  of  ten- 
der years,  1-216;   11-886. 

Validity  and  construction  of  child-labor  acts, 
9-1108;   15-473. 

Privilege  of  naming  child  as  valid  considera- 
tion for  contract,  11-482. 

Admissibility  of  testimony  of  married  woman 
to  prove  nonaccess  of  husband,  6-816; 
15-764. 

Right  to  exhibit  to  jury  child  whose  paternity 
is  in  issue,  19-536. 


CHRISTIAN    SCIENCE. 

As  practice  of  medicine,  see  Physicians  and 
Surgeons. 


CHURCHES. 

Bequests  for  celebration  of  masses,  see  Chari- 
ties. 

Clergymen,  see  that  title. 

Parsonage  as  exempt  from  taxation,  see 
Taxation. 

Religious  Societies,  see  that  title. 

Meaning  of  term  "  church "  in  statutes  pro- 
hibiting sale  of  liquor  within  specified 
distance  of  church,  9-1113. 

"  Place  of  worship  "  or  "  meeting  for  divine 
worship,"  etc.,  within  statute  against 
disturbance  thereof,  19-448. 

Devise  or  bequest  to  church  as  charitable  use, 
4-1139;  9-1202. 

Jurisdiction  of  civil  court  to  review  decision 
of  ecclesiastical  tribunal  with  reference 
to  consolidation  or  reunion  of  churches, 
19-289. 

CIGARETTES. 

What  are  cigarettes,  14-934. 
Right    of    state   to   prohibit   importation    of 
cigarettes,  9-360. 


CIRCUIT    COURT   OF   AFPEAI.S. 

See  United  States  Courts. 

CIRCUMSTANTIAI,   EVIDENCE. 

Instructions    respecting    in    prosecution    for 
larceny,  see  Larceny. 

CITIES. 

See  Municipal  Corporations. 

CIVIIi    ACTIONS. 

Imprisonment    in,    see    Imprisonment    fob 
Debt  and  in  Civil  Actions. 


CHINESE. 

Competency  of  Chinaman  as  witness,  18-563. 


CIVIL    COURTS. 

See  Courts. 


CHOSES   IN   ACTION. 

Conversion  of,  see  Trover  and  Conversion. 

Negotiable  instruments,  see  Bills  and  Notes. 

Statute  against  fraudulent  conveyances  as 
applicable  to,  see  Fraudulent  Convey- 
ances. 

Taxation  of,  see  Taxation. 


CIVIL   BAMAGE   ACTS. 

Damages  for  death  by  intoxication,  1-134. 

Furnishing  liquor  as  proximate  cause  of  in- 
jury under  civil  damage  acts,  3-59;  13- 
200. 

Joinder  of  defendants  in  action  under  civil 
damage  act,  14-1057^ 
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CIVIL    RIGHTS. 

Eemoval  of  cause  for  denial  of,  sfee  REMovaL 

OF  Causes. 
Separation  of  races  on  cars,  see  CAKKiBiBS. 
Separation  of  races  in  schoblsj  sfee  Schools. 


CLUBS  — (-b((K?(irH?. 

Application  of  statute  regulating  liquor  traf- 

M  tb  bbnU  0e  k\c\k]  bliib  distribtitin^ 

liquors  to  menioers,  lO-J^Sti. 
Club  formed  by  tailor  for  distributing  clothes 

as  lottery,  5-837. 


CIVIL    RIGHTS    ACTS. 

Statute^  securing  equal  rights   in   places  6f 
public  aecommodition,  9-69. 


CIVIL    SERVICE. 

Abolition  of  office  as  violation  of  civil  service 
statutes,  20-B46. 


CLAIM    AND    DELIVBRT. 

See  Replevin. 

CLASS. 

Devise  or  bequest  to,  see  Wlixs. 
Eeinainder  given  to,  see  REMAliniESs. 

CLASSIFICATtOlf. 

Of  municipalities  according  to  population,  see 

JIUNICIPAL  CORPOBATIONS. 

Of  subjects  of  taxation;  see  Taxation; 


ed-AiiMii^isttiAi^bRS. 

See  EttctJTOK^  and  AbkiNisTtiATOBs. 

cOAl. 

Btlrriiiig  of  feoit  coal   as   liUisaiice,   see  Nui- 
yAifcfcg. 

COAL    HOLES. 

Injuries  frdiii,  see  feiHEETS  and  Sighwats. 

CODE. 

Repeal  of  statille^  by,  see  STATUtiis. 

CODE  r'tiiAiiiMS. 

Joindet  of  catl^eS  Undel",  See  JtfeADiNQ. 

CODICILS. 

See  Wills. 


CLiJiiGTfMfejr. 

Commuitieations  to  as  privileged;  see  Wit- 
nesses. 

Exemption  of  parsonage  from  taxation,  see 
Taxation. 

Imputation  on  as  defamatory,  see  Libel  and 
Slander. 

CLEAftS   &t   CbtfftTS. 

Admission  to  bail  by,  see  Bail. 
CouBT.s,  see  ^hat  title. 
Judgments,  see  that  title. 
Right  to  receive  verdicts,  see  TiiAL. 

M«riufa:eture  6f  ih  ten^fflerfisf,  Stattttfe^S  regu- 
lating, see  Labor  Laws. 


COERCION. 

Of  employer  by  threat  to  strike,  see  Labor 
Combinations. 

Payment  ilid,t:le  iiiider;  recdVery  of,  Sfee  Pay- 
ment. 

Undue  iNPLUfcSbiD,  see  that  tHle. 


cdHA^t+A^ibir. 

As  bigamy,  see  Bigamy. 

Marriage  as  aflfected  by,  see  Marriage. 

What  constitutes  "  living  together  "  or  "  co- 
habitating "  Ih  formcfttlbn  or  adultery, 
19-655. 


COLLAPSE    OF   BUILDING. 

See  Buildings. 


CLOUD    ON    TI*LE. 

See  Quieting  Title  —  Uiatdiflt  6f  CiouD. 

CLUBS. 

Corporations,  see  that  title. 
Societies    and    Unincorporated    Associa- 
tions, see  that  titl«. 


COLLECTION. 

By  bank,  see  BAfiftfe  Ai^ri  i^AMfeiNQ. 
Of  bills  or  notes,  see  Bills  and  Notes. 
Salesman's  authority  to  Bbll^ct  ftccbliiits;  seb 

UttUJtlMkfif!. 

Sgi-Vatit'S  lirtbilit.V  fBr  ttiiliVet^y  di  gBbaS  with- 
out collecting  charges,  see  MAgTEb  and 
Servant. 

Of  taxes,  s&e  TAxAttbrf. 
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COLLECT   ON   DITLIVERT. 

Place  of  sale  where  shipment  is  made  C.  O. 
D.,  see  Sales. 

COLLISION. 

Injuries  to   servants  from,  see  Masteb  and 

Servant. 
Of  vessels,  see  Ships  and  Shipping. 

COLOR. 

Use  of  as  infringement  of  trademark  or  un- 
fair competition,  see  Trademabks, 
Tkade  Names,  and  Unfair  Competi- 
tion. 


COMMITMEWT. 

Of  criminals,  see  Cmminal  Law  and  cross- 
references. 

Of  children  to  institutions  or  to  proper 
guardianship,  see  Children. 


COMMITTEES. 

Delegation  of  power  by  municipal  councils  to, 

see  Municipal  Corporations. 
Legislative  committees,  see  Legislatuse. 


COMMON   CARRIERS. 

See  Carriers. 


COLOR   OF   TITLE. 

In  adverse  possession,  see  Adverse  Posses- 
sion. 

Possession  accompanied  by  as  giving  right  to 
maintain  tiespass,  see  Trespass. 

COMBINATIONS. 

Labor  Combinations,  see  that  title. 
Monopolies  and  Corporate  Trusts,  see  that 

title. 
In    restraint    of    trade,    see    Restraint    of 

Trade. 

COMMERCE. 

Interstate  and  Foreign  Commerce,  see  that 
title. 


COMMERCIAL   AGENTS. 

See  Consular  Agents. 

COMMERCIAL   PAPER. 

See  Bills  and  Notes. 

COMMERCIAL   TRAVELERS. 

See  Drummers. 


COMMON,   TENANTS   IN. 

See  Tenants  in  Common. 

COMMUNICATIONS. 

To  or  by  jury,  see  Jury  and  Jury  Trial. 

COMMUNISTIC    SOCIETIES. 

See  Religious  Societies. 

COMMUNITY   PROPERTY. 

See  Husband  and  Wife. 

COMMUTATION   OF   SENTENCE. 
See  Criminal  Law. 

COMPANY. 

See  Corporations. 

COMPARATIVE   NEGLIGENCE. 

See  Negligence. 


COMMISSIONERS. 

In   condemnation  proceedings,   see   Eminent 

Domain. 
Jury   commissioner,    failure   to    qualify,    see 

Jury  and  Jury  Trial. 

COMMISSIONS. 

Of  brokers,  see  Brokers. 

Conversion  by  agent  of  funds  out  of  which  he 
is  entitled  to  commission,  see  Embezzle- 
ment. 

Of  factors,  see  Factors. 

Of  insurance  agents,  see  Insurance. 


COMPENSATION. 

For  animals  destroyed  under  law,  see  Ani- 
mals. 

Of  architects,  see  Architects. 

Of  attorneys,  see  Attorneys  at  Law. 

Of  brokers,  see  Brokers. 

For  change  of  grade  of  street,  see  Streets 
AND  Highways. 

.For  condemnation  of  property,  see  Eminent 
Domain. 

Of  corporate  officers  and  directors,  see  Cor- 
porations. 

For  crossings  at  new  highways,  see  Rail- 
roads. 

Damages,  see  that  title. 


COMPETENCY  —  CONDEMNATION. 
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COMPENSATION  —  continued. 

For    depreciation    in   property  replevied,    see 

Replevin. 
Of  directors   or   officers   of  corporations,   see 

Corporations. 
Interest,  see  that  title. 
For  land  taken  for  public  use,  see  Eminent 

Domain. 
Of   life   tenant   for    improvements,   see   Lite 

Estates. 
Of  officers,  see  Public  Officers. 
Of  partner,  see  Partnership. 
Of  public  officers,  see  Public  Officers. 
To  railroad  for  crossing  of  tracks  by  another 

railroad  constructed  upon  highway,  see 

Railroads. 
^Rewards,  see  that  title. 
Streets,  change  of  grade  of,  see  Streets  and 

Highways. 
Telegraphs    and    telephones,    construction    of 

lines  for,    see    Telegraphs  and  Tele- 
phones. 
Of  witnesses,  see  Witnesses. 


COMPETENCY. 

Of  evidence,  see  Evidence. 
Of  jurors,  see  Jury  and  Jury  Trial. 
Of  servants,  see  JIaster  and  Servant. 
Of  witnesses,  see  Witnesses. 


COMPROMISE    AND    SETTIiEMENT. 

Accord  and  Satisfaction,  see  that  title. 

Attorney's  right  to  contingent  fee  as  affected 
by,  see  Attorneys  at  Law. 

Building  associations'  settlements  with  mem- 
bers, see  Building  and  Loan  Associa- 
tions. 

Distributee's  settlement  of  claim  as  binding 
upon  administrator,  see  Executors  and 
Administrators. 

Evidence  of  offer  by  accused  to  compromise 
criminal  charge,  see  Criminal  Law. 

Release  and  Discharge,  see  that  title. 

As  termination  of  malicious  prosecution,  see 
Malicious  Prosecution. 

Right  of  parent  or  person  in  loco  parentis  to 
compromise  child's  cause  of  action,  17- 
608. 

Right  of  municipality  to  arbitrate  or  compro- 
mise disputed  claim,  18-1030. 

Enforceability  of  agreement  compromising  il- 
legal contract,  11-612. 

Concealment  of  facts  as  avoiding  compromise 
and  settlement,  16-935. 


COMPUTATION. 

Of  interest,  see  Interest. 
Of  time,  see  Time. 


COMPETITION. 


Contracts  designed  to  suppress,  see  Con- 
tracts. 

Unfair,  see  Trademarks,  Trade  Names,  and 
Unfair  Competition. 


CONCEAIiED   AVEAFONS. 

See  Weapons. 


COMPLAINT. 


CONCEALMENT. 


In  civil  proceedings,  see  Pleading  and  cross- 
references  thereunder. 

In  criminal  cases,  see  Indictments  and  In- 
formations. 

Pleading,  see  that  title. 

For  violation  of  ordinance,  see  Ordinances. 


COMPOSITION  WITH  CREDITORS. 

Validity  of  note  or  other  security  given  as 
secret  preference  in  composition  with 
creditors,  16-1072. 


By  attorney  of  cause  of  action  against  him, 
see  Limitations  of  Actions. 

As  avoiding  compromise,  see  Compromise  and 
Settlement. 

Carrier's  liability  for  loss  of  goods  as  af- 
fected by,  see  Carriers. 

Of  defects  in  article  sold,  see  Sales. 

Fraud,  see  that  title. 


"  CONCURRENT." 

As  term  in  insurance  policy,  see  Insurance. 


COMPOUNDING   OFFENSES. 


CONCUSSION. 


Validity  of  contract  to  secure  existing  indebt- 
edness between  parties  made  in  consid- 
eration or  agreement  not  to  prosecute 
criminally,  15-310. 

Necessity  of  alleging  and  proving  actual  com- 
mission of  offense  charged  to  have  been 
compounded,  9-565. 


Injury  to  property  from  blasting,  see  Blast- 
ing. 

CONDEMNATION. 

Of  property  for  public  use,  see  Eminent  Do- 
main. 
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CONDITTONAIi    ESTATES. 

Estates  generally,  see  Estates. 

\A'ords  declaratory  of  purpose  or  cojialderae 

tion    of    conveyance    as    creating,    see 

Deeds. 


CONDITIONAL  SALES. 

See  Sams. 

cowditionaIj  wills. 

See  Wills. 

CONDITIONS. 

BilTs  or  notes  delivered  npoa  conditions,  see 

Bills  and  Notes. 
In  bomis,  see  Bonds. 
To  forfeiture  of  bail,  see  Bail. 
Ik  insnnamce,  see  Insubance. 
In  leases,  see  Lan.bkokb'  anb-  Tenattt. 
Of  subscription  to  corporate  stock,  see  CoK- 

pokations. 
To  actions  for  hreajih.  of  promise,  see  Breach 

OF  PBOMXSE-  of  MARIsrAGE. 

Ejectment  by  grantor  for  breach  of  conditions 
subsequent,  see  EJBieTMENT. 


CONDONATION. 


Criminal    conversation    as 
Husband  abbi  Wihet. 
In  divorce,  see  Divorce. 


affected    by,    see 


eowiwrcTOB. 

As   feHbw    servant    of   other    traiiunen,    see 
Master-  and  Servant. 


CONFESSION   OF   JUDGIVIENTS. 

Power  of  married  womam  to  confess  judg- 
ment, 10-714. 

Validity,  in  absence  of  statute,  of  provision 
in  note  ao^drorieing'  attocney  to  appear 
and  confess  judgment  against  maker, 
16-895. 


CONFESSIONS. 

Of  commission  of  crimes,  see  Criminal  Law. 

"CONFINED   TO   HOUSE." 

MeaninsT   of  phrase  in  insurance  policy,  see 
iNSumtwcB:. 


CONFLICT   OF   LAWTS. 

1..  COHTRAOia. 

2.  Torts. 

3.  Wills. 

4.  Practice. 

Custody  of  children  after  divorce,  see  Di- 
vorce. 

LiabalLty  of  parties  to-  biUs'  or  noiies  asi  da- 
pendent  upon  presentment,  protest,  or 
notice,  see  Bills  and.  Notes. 

Situs  of  taxable  peisonalty,  see  Taxation. 

1.  Contracts. 

Contracta  governed  by  laws,  ol  place  of  per- 
formance, 1-88. 

Conflict  of  laws  as  to.  executoiry  contract  re^ 
latiiiig-  to  realty,  20-^68. 

Conflict  of  laws  as  to  validity  of  transfer  of 
c«mai«rcial  paper,  2^706. 

Conflict  of  la.ws  respecting  liability  o£  mar- 
ried woman  as  accomnwdation  maker  or 
indorser,  20-6T8. 

Law  governing  insurance  contract,  19-30. 
Law  governing  validit^w  of  gaimMing  contracts 
or  agreements  coITaterar  thereto,  17-48. 

Usury  laws  governing  huiHing  and  loam  conr 
tracts,  1-241;  14-736. 

Law  governing,  validity  of  cDatEact;  limdrfcing. 
common-law  lia-bility  a£  eapi!i«ir  of 
goods,  4-1106. 

Usury  law  governing  validity  of  mortgage  on 
lands  in  one,  jiu-nisdietion)  given  to  se- 
cure debt  contracted  or  obligation  ex- 
ecuted in  another  jurisdiction,  11-225. 

2.  Torts. 

Law  gBVwming'  distribution  of.  damages  re- 
covered for  dfeaih  by  wrongfiil'  act, 
8-149. 

Conflict  of  laws  as  to  elements,  of  damages  in 
action  for  tort,  4-524. 

Conflict  of  laws  as  to  recovery  of  damages-  for 
meniJal'  anguish  in  teltegraph'  case9, 
7-1068;   19-1063. 

Suit  in  foreign  jurisdiction  under  statute  per- 
mitting recovery  ioi  death  by  wrongiul 
act,.  2-805;  13-1036.. 

Conflict  of  laws  as  to  fellow-servant  doctrine, 
7-257. 

3.  Wills.. 

Law  governing  execution  of  will  of  person- 
alty, 9-44. 

Law  governing  execution  of  will  of  realty, 
2-5'9T. 

Law  governing  construction  of  will  of  realty, 
11-498;   18-578. 

Law  go-veraifl^f  -viaUdifcy-  o£  tesfaumsivifcaTjy  gift 
to  foreign  charity,  and  administration 
thereof,  20-866. 

4.  Practigb. 
LaiW'  govorningr  surviiwd  of  actions).  61-584. 
Law  governing  right  of  set-off,  4^88^. 
Stfatnte'  of  limitations  gnveming  in  action-  oH 
ftjreign'  judgment,  8-l'123; 
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CONFUSION    OF   GOODS. 

Trust  property  mingled  with  that  of  insol- 
vent trustee,  see  TKttsTS  ANp  TsusTEais. 


See  Gabmebs. 


(jONNIVANCE. 

Crimjnal    conyersatioji    ap    alTepted    jjy,    ^ge 

"  :^us^^jip  Aij'i^  Wife'. 
Divorce  as  aifected  by,  see  Diyppcp. 

CONSENT. 


Jurisdiction  to  sign  bill  of  exceptions  con- 
ferred by,  see  BuiiS  OFExcEPTibrrs. 

Murder  as  affefeted  by,  see  HciMiclbE. 

Gf  owner  t^'  inlprovetnents  for  which  lien  is 
filed,  see  Mechanics'  Liens." 

Of  par^fits  or  gukfdians  to  marriage,  see 
MaBriag'e.         •'       ■  1.  .   ■ ,  ^ 

To    performance    of    surgical    operation,    see 

PHYSICliNS  ATSTD   SURGEONS'. 

Bape  3,3  afiSected  by,  see  Rape. 

To  remission  of  damages,  see  Damages. 

To  robbery,  see  RpBBEKY. 


See  Damages. 


CONSIDERATION. 

For  bjljs  pr  note?,  see  ^}^^  and  Notes. 

fpf  conrracts,  ^ee  PpNjkACT?. 

Forbearance  to  sue  as  new  consideration  per- 
mitting reCPyfry  fit  g'2rnb]ing  d^t,  pee 
Naming  ani}  GA^fiNo' J^ouses. 

Recital  of  ip  de^ii  as  nfoijji^  to  pay,  pee  Li^i- 

'"' '  itATiopp  OP  Actions. 

Reformation  as  affectecj  by,  see  Reformation 

■    '      pi^  iNiSTliuitfeNTs'.' 

Specific  perforlriafice  as  affectprl  bv  adequacy 

of,  see  SPEciFig  PERF'OR:>rAN'cE.    " 
Statements  of  in  contract  witliin  statiite  of 
■   ■'  jfraud8,'see''FBATJDS,  Statute  of."  ' 


cp;^$iG^q^$. 

Oarri)?r!p  liability  to,  see  Oarbiebs. 


CONSOLIDATION. 

QS  corRPrfiti,<jnp,  see  ,Copj?Q^A:j;jON?. 
Of  churches,  see  Chukches., 


CONSPIRACY. 

Refusal  of  discovei-y  pji  ground  that  it  will 
tsui  to  conyipt  defendant,  see  Discov- 

PBY. 

yjiUdity  p{  is4ifitTOent  for  conspiracy  to  com- 
mit offense  which  one  of  (Jonspirators  is 
incapable  of  coumiitting,  14-156. 

Liability  of  corporation  for  conspiracy,  17- 
■    102.    ■-■-■'  ■    '    '    i  ,■  ■ 

Criminal  conppiracy  to  injure  thp  trade  or 
|)usiness  of  aiiother,  i-5b'|. '    '        •     '    i 

Conspiracy  of  ingured  to  burn  property  as 
defense  to  actjqn  on  fir;?  insurance  pol- 
icy, 1^-841.  '     '      ■ 

.^RfiJieability  of  statut^  of  limitations  to  pros- 
ecution for  conspiracy,  13-242. 

Adjpissibility  of  evidence  of  conspiracy  to 
commit  crime  chatged,  where  e'oliapiracy 
is  riol'  charged  in  indictmentj  5-984"  ' 

Criminal  or  civil  liability  of  one  person  for 
"'   conspiracy,  19-1253.  '     '     '     '    ' 

CJv|l  liab|lij;y  for  conspirfiQy  to  do  act  which 
jnav  )je  (Jone  lawfully  by  one  person, 
5-373. '  "     '  '      ■ 

p,igj)t  qf  actipn  for  daipages  by  merchant 
against  unlawful  combination  which  pre- 
vents him  from  getting  goods  to  sell, 
9-1189. ' 


CONSTABLES. 

See  SjasRiFFS  Aun  CowsTA^isg. 

CONSTITITTJQNAI.  f-^'Sy- 

Abridgment  of  right  of  appeal,  §ep  Appeal 

A{fp  53KgqK. 
Agricultural   land?,   proyision   against  leases 

pf,  see  JjAJfTDLOHD  ANp  TENAIfT. 

Animalg,  gt^tuteg'  rej^tjijg  to,  see  ibflM^^LS. 

Appeal,  stfitutes  abridging  rig^t  of,  see  Aj"- 
E?AJ^  Afjn  pREOp. 

Appellate  courts,  statutes  requiring  y^igliing 
of  gyide^pe  by,  ^ee  ^.ppEAi.  ANR  EBSJQf •  " 

Arms,  provision  respecting  bearing  pf,  see 
^ypAPONg. 

A.ssessment  °f  t^^^es,  statutes  spnferrjng  ap: 
peal  from,  see  Taxation. 

Attorneys'  fees,  statutes  piovjiling  for  in  ac- 
tion   for    cnll^fition    of    assessment,    see 

SpECfAL  PR  ]LoCAL  ASFE.S.SMENTS. 

Attornrt's,  statutes  giving  liens  fln  causes,  see 

A.TTORIfJsys  AT  hi-lff- 
Ajitpnjgljilep,  gtatjites  regulating,  see  :^otor 

Vehicles. 
Bginjjg,    statute    inakjng    r(?ceipt    pf    deposits 

criminal,  see  Banks  and  BANiiffjQ. 
BTSad,  Ifvyi's  regulating  manufacture  or  sale 

of,  pee  Fopn. 
Bpildjng     associations,     statutes     exempting 

from  usury  laws,  see  Usury. 
Bjujlding  lines,  lavys  estajjlishing,  spe  Munici- 

p.\L  Corporations. 
BHJJclinSS-    statutes    qy    ordinfinces    lirajti^jj 

height  of,  see  Bitildinp^. 
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CONSTITUTIONAL  LAW  —  oontimied. 
Bulk  sales,  statutes  prohibiting,  see  P'eaudu- 

LENT    CONVETANCES. 

Carriers,  statutes  regulating,  see  Caeeiers. 
Cattle  guards,  statutes  requiring  railroads  to 

construct,  see  Raileoads. 
Cemeteries,  statutes  and  ordinances  relating 

to  burials,  see  Cemetebibs. 
Change  of  venue,  statutes  providing  for,  see 

Change  op  Venue. 
Cigarettes,   statutes   prohibiting  importation 

of,   see   CiGAEBTTES. 

Civil  Eights  Acts,  see  that  title. 
Commerce,  interstate  and  foreign,  see  Intee- 

STATE  AND  FOBEIGN  COMMEECE. 

Corporations,  statutes  affecting,  see  Coepoea- 

TIONS. 

Corporations,  statutes  authorizing  companies 
to  become  sureties,  see  Subetyship. 

Corporations,  statutes  prohibiting  pleading  of 
usury  by,  see  Usuby. 

Counties,  statutes  requiring  counties  to  sup- 
port militia,  see  Counties. 

Criminal  executions,  statute  prohibiting  pub- 
lication of  report  of,  see  Criminal  Law. 

Delegation  of  legislative  power  by  conferring 
authority  to  grant  licenses,  see  Li- 
censes. 

Descent  and  distribution,  statutes  relating  to, 
see  Descent  and  Distribution. 

Destruction  of  diseased  animals,  statutes  and 
ordinances  providing  for,  see  Animals. 

Documents,  statutes  authorizing  judgment  for 
failure  to  produce,  see  Peoduction  op 
Documents. 

Dogs,  statutes  making  owners  liable  for  dam- 
ages done  by,  see  Animals. 

Due  Pbocess  op  Law,  see  that  title. 

Elections,  provisions  relating  to  as  applicable 
to  primaries,  see  Elections. 

Employers'  liability  acts,  see  Master  and 
Seevant. 

Enacting  clauses  of  statutes,  provision  as  to 
form  of,  see  Statutes. 

Evidence,  statutes  requiring  appellate  courts 
to  weigh,  see  Appeal  and  Eeeor. 

Exclusive  rights  and  privileges,  statutes 
granting,  see  Monopolies  and  Cobpoe- 
ATB  Trusts. 

Ex  post  facto,  statutes  changing  punishment 
as,  see  Ceiminal  Law. 

Extortion,  statutes  to  prevent,  see  Extoetion. 

Fellow-servant  doctrine,  statutes  abrogating, 
see  Master  and  Seevant. 

Fences,  statutes  requiring  railroads  to  con- 
struct, see  Raileoads. 

Fire  arms,  statute  or  ordinance  prohibiting 
discharge  of,  see  Weapons. 

Fire  protection,  laws  imposing  taxes  on  insur- 
ance companies  for,  see  Municipal  Cor- 
porations. 

Fish,  statutes  relating  to,  see  Fish  and  Fish- 
eries. 

Flag,  statutes  prohibiting  use  of  for  advertis- 
ing or  commercial  purposes,  see  Flag. 

Food,  statutes  or  ordinances  regulating,  see 
Food. 

Foreign  commerce,  see  Interstate  and  For- 
eign Commerce. 

Game,  statutes  relating  to,  see  Game  and 
Game  Laws. 


CONSTITUTIONAL  LAW  —  continued. 

Habeas  corpus,  determination  of  constitution- 
ality of  statute  in  haheas  corpus  pro- 
ceedings, see  Habeas  Corpus. 

Habitual  drunkards,  statutes  for  commit- 
ment of,  see  Habitual  Dbunkaeds. 

Health,  statutes  relating  to,  see  Health. 

Horse  racing,  statutes  regulating,  see  Horse 
Racing. 

Horseshoers,    statutes    affecting,    see    Hoese- 

SHOEES. 

Horses'  tails,  statutes  prohibiting  docking  of, 
see  Animals. 

Humane  societies,  statutes  authorizing  seizure 
of  animals  by,  see  Animals. 

Indictment,  statutes  permitting  amendment 
of,  see  Indictment  and  Inpoemation. 

Infants,  statutes  authorizing  binding  of  in- 
fants to  service,  see  Inpants. 

Information,  statutes  providing  for  prosecu- 
tion for  felony  by,  see  Indictment  and 
Inpoemation. 

Inheritance,  statutes  relating  to,  see  Descent 

AND  DISTEIBUTION. 

Injunction  against  enforcement  of  statute  bv 
state  officer  as  suit  against  state,  see 
Injunctions. 

Injunction,  statutes  authorizing  injunction 
against  crime,  see  Injunctions. 

Imprisonment  for  debt,  see  Imprisonment 
for  Debt  and  in  Civil  Actions. 

Imprisonment  of  woman  for  contempt,  see 
Contempt. 

Insurance,  statutes  relating  to,  see  Insur- 
ance. 

Interest,  statutes  discriminating  as  to,  see 
Interest. 

Internal  improvement,  provision  forbidding 
state  to  engage  in  works  of,  see  States. 

Interstate  commerce,  see  Interstate  and  For- 
eign Commerce. 

Intoxicating  liquors,  statutes  relating  to,  see 
Intoxicating  Liquors. 

Judges,  statutes  imposing  appointing  power 
upon,  see  Judges. 

Junk,  statutory  regulation  of,  see  Junk. 

Jury,  right  of  trial  by,  see  Jury  and  Jury 
Trial. 

Jury,  statutes  exempting  from  jury  service, 
see  JuEY  and  Juet  Teial. 

Jury,  statutes  requiring  payment  of  jury 
fees,  see  Juey  and  Juey  Teial. 

Labor  combinations,  statutes  prohibiting  dis- 
charge of  union  employees,  see  Labor 
Combinations. 

Labor  Laws,  see  that  title. 

Landlords,  statutes  or  ordinances  making 
owner  of  premises  liable  for  light  or 
water  furnished  to  tenants,  see  Land- 
lord AND  Tenant. 

Leases  of  agricultural  lands,  provision  re- 
specting, see  Landlord  and  Tenant. 

Libeety  op  Speech  and  Press,  see  that  title. 

License  taxes,  statutes  relating  to,  see  Li- 
censes. 

Limitations  of  actions,  statutes  of  limitations 
applying  to  existing  causes,  see  Limi- 
tations of  Actions. 

Liquors,  statutes  relating  to,  see  Intoxicat- 
ing Liquors. 
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CONSTITUTIONAL  LAW  —  continued. 
Local  option,  statutes  relating  to,  see  Local 

Option. 
Master  and  servant,  statutes  relating  to,  see 

JiASTER  AND   SEBVANT. 

Mechanics'  liens,  statutes  relating  to,  see 
Mechanics'  Liens. 

Militia,  statutes  requiring  counties  to  sup- 
port, see  Counties. 

Milk,  statutes  or  ordinances  regulating,  see 
Food. 

Minerals,  statutes  regulating  weighing,  etc., 
of,  see  iliNEs  AND  Minerals. 

Monopolies,  statutes  relating  to,  see  JIONOPO- 
LiEs  and  Corporate  Trusts. 

Mortgages,  statutes  extending  time  to  redeem, 
see  Mortgages  and  Deeds  of  Trusts. 

Municipalities,  provision  limiting  indebted- 
ness of,  see  Municipal  Corporations. 

Municipalities,  statutes  classifying  according 
to  population,  see  Municipal  Corpora- 
tions. 

Officers,  provisions  relating  to,  see  Public  Of- 
ficers. 

Oleomargarine,  statutes  relating  to,  see  Food. 

Orders,  statutes  relating  to  store  orders,  see 
Store  Order  Acts. 

Peddlers,  statutes  and  ordinances  relating  to 
crying  wares,  see  Hawkers  and  Ped- 
dlers. 

Peonage,  provisions  concerning,  see  Peonage. 

Physicians  and  surgeons,  statutes  relating  to, 
see  Physicians  and  Surgeons. 

Plumbers,  statutes  imposing  license  taxes  on, 
see  Licenses. 

Police,  statutes  creating  metropolitan  police, 
see  Municipal  Corporations. 

Poll  taxes,  statutes  impo><ing,  see  Taxation. 

Population,  statutes  classifying  municipal 
corporations  according  to,  see  Munici- 
pal Corporations. 

Privileges,  provision  against  special  laws  con- 
ferring as  applicable  to  municipalities, 
see  Municipal  Corporations. 

Professions,  laws  regulating  practice  of,  see 
Professions. 

Prohibition,  determination  of  questions  in 
prohibition  proceedings,  see  Prohibi- 
tion. 

Public  officers,  provision  relating  to,  see  Pub- 
lic Officers. 

Public  officers,  statutes  preferring  veterans, 
see  Preference  Laws. 

Punishment  for  prior  oflFenders,  statute  pre- 
scribing, see  Criminal  Law. 

Punishment,  statutes  changing  punishment  as 
ex  post  facto,  see  Criminal  Law. 

Railroads,  statute  requiring  construction  of 
sidetrack,  see  Railroads. 

Railroads,  statutes  requiring  railroads  to 
construct  fences  and  cattle  guards,  see 
Railroads. 

Recordation,  statutes  relating  to,  see  Records. 

Redemption  of  mortgages,  statutes  extending 
time  for,  see  Mortgages  and  Deeds  of 
Trust. 

Removal  of  causes,  statutes  forbidding  re- 
moval by  foreign  corporations,  see  Re- 
moval OF  Causes. 

Sales  in  bulk,  statutes  prohibiting,  see 
Fraudulent  Conveyances. 


CONSTITUTIONAL  LAW  —  continued. 
Sentences,  statutes  conferring  power  to  com- 
mute, see  Criminal  Law. 
Servants,  statutes  making  breach  of  contract 

by   criminal    offense,    see   Master  and 

Servant. 
Servants,    statutes   prohibiting  discharge  of, 

see  Labor  Comuinations. 
Servants,    statutes    providing    for    health    or 

safety  of,  see  Labor  Laws  and  Master 

AND  Servant. 
Snow,  ordinances  requiring  owners  to  remove, 

see  Streets  and  Highways. 
Special  assessment  in  excess  of  benefits,  see 

Special  or  Local  Assessments. 
Special    assessments,    statute   making   owner 

liable  for,   see   Special  or  Local  As- 
sessments. 
Special  laws  conferring  privileges,  provision 

against  as  applicable  to  municipalities, 

see  Municipal  Corporations. 
Special  or  local  laws  annexing  corporations, 

see  Corporations. 
Speed    of    vehicles,    statutes    regulating,    see 

Streets  and  Highways. 
Statutes,    formal    requisites    and   enactment, 

see  Statutes. 
Stockholders'     liability,     statutes     changing 

remedy  to  enforce,  see  Stock  and  Stock- 
holders. 
Store  orders,  statutes  relating  to,  see  Store 

Order  Acts. 
Street  car  transfers,  statutes  and  ordinances 

prohibiting    selling    or    giving    of,    see 

Carriers. 
Streets  and  highways,   laws  relating  to,  see 

Streets  and  Highways. 
Suit  against  state,  injunction   against  state 

officer  as,  see  In.iunctions. 
Sunday,  statutes  relating  to  observance  of,  see 

Sundays  and  Holidays. 
Sureties,   statutes    authorizing   companies   to 

become,  see  Suretyship. 
Taxation,    provision    for    uniformity    of,    see 

Taxation. 
Taxation,  statutes  conferring  appeal  from  as- 
sessment, see  Taxation. 
Taxation,   statutes   imposing   poll   taxes,   see 

Taxation. 
Taxes,  provision  that  taxos  shall  be  uniform 

as  affecting  power  to  tax  occupations, 

see  Licenses. 
Theatre  tickets,  statutes  prohibiting  scalping 

of,  see  Theatres  and  Pinijc  Resorts. 
Ticket    brokers,    statutes    prohibiting    ticket 

brokerage,  see  Carriers. 
Titles  of  statutes,  provisions  relating  to,  see 

Statutes. 
Trading  stamps,  statutes  prohibiting  giving 

of,  see  Trading  Stajipk. 
Trees,    statutes    regulating    cutting    of,   see 

Trees  and  TnrBER. 
Trial,  right  of  by  jury,  see  Jury  and  Jury 

Trial. 
Trial,   right  of   convict   to    speedy  trial,   see 

Convicts. 
Trusts,     statutes     against     monopolies     and 

trusts,  see  Monopolies  and  Corporate 

Trusts. 
I'sury,  statutes  relating  to,  see  Usury. 
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CONSTITUTIONAL  LA W  —  oaiitJ^u ec?. 
Vehicles,    s,t£\tut€¥    reg\ilfting   speed   fl|,    see 

Streets  and  Highways. 
■Ve^ue,  statutes  providing  far  ehs^Bg?  f>|,  see 

CpANGE  OF  Venve. 
Veterans,    statutes    exempting    frpm    license 

taxes,  see  Licenses. 
Veterans,  statutes  preferring  veterans  for  of- 

flpe,  see  Pkefebence  La-^^. 
Yotirig.  prpvisipns  respecting,  see  ELEq^lONS. 
Wages,   statutes  giving  employees  jifins  for, 

^ee  JIaster  and  S^|;rvant. 
Wages,  statutes  regulating  tiroe  of  payment 

o.f,  see  Master  and  SgEVANf . 
Witnesses,   statutes   abridging   cppstitutional 

privilege  of,  see  Witnesses. 

Constriiction  of  incon.sistent  provisions  or 
amendments  of  constitutiPn,  18-725. 

Proceedings  of  constitutional  convention  as 
aid  in  construing  constitution,  10-1146. 

Provision  ojt  ponstitutipfl  for  amendment 
thereof  as  mandatory  ox  directory,  15- 
786. 

Necessity  of  app?-qyal  by  executive  of  pro- 
posed co^^stitutiopal  amendment,  4-7ft3. 

Mode  of  entering  proposed  constitutional 
amendments  on  legislative  journals, 
3-768. 

Self-executing  provisions  of  constitutions, 
'7-627;  18-199. 

Impairment  of  obligjition  of  contracts  by  jii; 
dicial  decision,  4-93; '9-112'!.'  " 

Prohibiting  revival  of  judgments  as  iippair- 
ment  of  aljligation  pf  contracts,  3-i!|.48. 

Repeal  or  modification  of  statute  affecting 
municipal  corporation  as  impairment  p| 
obligation  of  contract  between  §tat€  and 
municipality,  4-794. 

Municipal  ordinance  as  within  purview  of 
clause  in  Federal  Constitution  asainst 
impairment  of  obligation  of  contracts, 
12-503. 

Impairment  of  ordinance  granting  privilege 
as  impairment  of  contract  obligation, 
3-88. 

What  is  cruel  and  unusual  punishment,  19- 
725. 

Constitutionality  of  initiative  apd  referen- 
dum provisions  either  in  gtate  constitu- 
tions or  municipal  charters,  11-920. 

Long  acquiescence  in  validity  of  statute  as 
aflfepting  its  constitutionality,  16-877. 

CONSTBTTOTION. 

Qf  pontracts,  spe  CpNTBACfs. 
Of  ordinances,  see  ORDiNAuppa. 
Of  statutes!,  see  Statutes. 
Of  wills,  see  Wills. 

CONSTBUCTIVB   CONTE|£FT. 
See  Contempt. 

CONSTRUCTIVE!    SERVICE. 

See  Summons  and  Process. 


Qqi?||,T5lUOT?YB   '^l^tTSTS. 

See  Trusts. 

eOXSVhAB,  AQENTS. 

Jurisdiction  of  action  against  foreign  consul 
or  other  commercial  agent  oi  foreign 
country,  19-915. 


cpj?:^'EmPT. 

Eo^ei:  of  legis^t\^^fi  ox,  Ipgialativp  epmmittgg 
to  punish  witness  for  contempt,  7-877. 

Power  of  magistrate  or  justice  of  ppace  to 
punish  witness  far  cdntempt,  9-316. 

Right  of  one  court  to  punish  as  contempt  vio- 
lation of  order  'of  anot'her  cdurt,  11- 
1037. 

When  contempt  is  committed  in  "  p,;'^S£nce  " 
of  eouvt,  17-220. 

Legislivtive  ^egijl^tiwi  p|  power  pf  court  tft 
punish  for  conte^^pt,  1^-759. 

Ppndency  of  cause  as  essential  element  of  con- 
tempt by  publicatipn  in  newspaper, 
3-763;  18-664. 

Disclaimer  of  intent  as  defense  to  chq,rge  pi 
contempt  by  newspaper  publieatioii,'  13- 
502.  

Truth  of  newspaper  publication  ft^  justifica- 
tion or  defense  to  charge  of  contempt, 
10-692.    ■  "    "     ' "      '    "'"'^^'  ' 

Contempt  by  publicatipi)  o,x  statement  rpflept- 
ing  upon  ^u^ge  in  p.er|prinf  ncg  ql  iflinis; 
t^ri^]  dut^e^,  }g-Q^S;' 

Disclosure  by  grand  jurpr  of  proceedings  oE 
grand  jury  £\s  pp.ntBmpt  of  coprt,  15-257. 

Attempt  to  bribe  or  influence  juror  as  con- 
tempt, 15-747. 

Aiding,  procuring,  or  advising  dis_pbedipnce  to 
avfbpoena  fis  conteinpt  of  c6ur|j  18-319. 

Cpntempt  \tj  baplcrapt  in  |aiiii(H  ta  turn  over 
property,  20-889. 

Viplatipn  qf  iniUP.Ptipn  by  p^rsfin  not  party 

to  suit  as  criminal  coi|,tgHipt,  8-^^;  20- 

U9. 
Disabilities  of  person   in  contempt  of  court, 

3-463.        ■  ■  ■      ■ 

Inability  to  comply  with  prdej-  or  decree  !)s 

defense  to  clidrge  ofcoptenipt,  15-943.'  ' 

Sufficiency  pf  affidayit  on  ipforpiritifln  ap'l 
belief  to  sijppqrt  pfln^gpipt  prqcpedings', 
14rlQ42. 

Pioof  in  prp?eputJRn  fpr  ppnstructive  con- 
tempt, 4-183;   11-532. 

Term  of  imprisonment  for  civil  contempt, 
6-53S. 

Imprisonment  of  woman  for  contempt  as  vio- 
lation of  constitutional  or  st|itutory  pro,- 
vi'sion  against  imprisonment  in  '  civil 
action,  S-66.  *  '  '     ' 

Appeala|)ilit5  pf  ji^dgnj^pts  in  ppntppip^  im- 
der  appesj-l  pj;^futp^,  3-7^9;  IJrl^l. 
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CONTEST. 

Of  efection,  see  kiJECTiONS. 
Of  tax,  see  Taxation. 
Of  will's,  see  Wilis. 


CONTINGENT   REMAINDEBS. 

See  IREiiAtNDEfeS. 

CbNTiNGENT   WII.LS. 

Siee  Wilis. 

CONTRABAND   OF   W^AK. 

Contraband  of  war  as  including  persons,  15- 
241. 

CbNTBACTOBiS. 

Generally,  s^  C(>ntkacts. 

Independent  Contractors,  see  that  title. 


fl. 
10. 

11. 


CONTRACTS. 

CapXcAty  of  PeeS6ns  To  XDonTHact,  46. 

Consideration,  46. 

Formation,  46. 

Constbcction,  46. 

Validity     Respecting     Subject-mattek, 

'46. 
Implied  Contract's,  47. 
BuiLDisG  OR  WoEKixe  Contra'cts,  47. 
Excuses  fob  NoNtteRi'oEJiANcfe,  47. 
Rescission  and  Termination,  47. 

EEilEDIES   or  PAETlfeS,   47. 

Damages,  47. 


Accord  and  Satisfaction,  see  that  title. 

Of  affreightment,  see  Ships  and  Shipping. 

Of  agency,  see  Agency. 

Annuities,  see  that  title. 

Antenuptial    agreement,    see    Husband    and 

Wife. 
To  arbitrate,  see  Ahbitbat*ion  and  AwA'ttD. 
Assignment  of,  see  AsStoNMiiJfTS. 
BetweSii  at'tor'ney  a'nd  client,  see  At¥6kneys 

AT  Law. 
Of  bailment,  see  BAiLlfeNts. 
Benevolent  or  Beneficiat,  Associations,  see 

that  title. 
Breach  of  Promise  of  Marriage,  see  that 

title. 
.Of  brokers,  see  Brokers. 
Building    contracts    as    affecting    mechanics' 

liens,  see  Mechanics'  Liens. 
CanrfelTa'tion     of,     '^e     Can'cellation     and 

REScissiok. 
Of  cai'riers,  see  CABinfeRis. 

CHAMPERTY  AND  MAINTENANCE.  See  that  title. 

Charter-parties,  see  Ships  and  Shipping. 

Compounding  Offenses,  see  that  title. 

Of  compromise,  see  Compromise  and  Settle- 
ment. 

'CoN'J'LicT  OF  Laws,  see  that  title. 

'Of  corporations,  see  CJorporationr. 

Bv  counties  to  search  for  property  not  taxed, 
see  'C6'un¥i'eS. 


CONTRACTS  —  contihued. 

By  'douft'ty  crtmlnissioners  extending  beyond 
term  of  office,  see  Counties. 

COvEjfjAtiTTS,  s'ee  that  titW. 

Creating  monopolies,  see  MONopoLliiS  and 
Corporate  Trusts. 

Cropping  agreements,  see  LANotoBD  Knd  Ten- 
ant. 

IJeeds  of  trust.  See  MORTGAGES  AND  bEEDS  or 
Trust. 

Electric  company's  liability  lEor  injuries  to 
person  on  premises  to  which  current  is 
supplied  as  based  on  breach  of  contract, 
see  Ei.ECTRic  Light  and  Power  Com- 
panies. 

For  employment  of  union  labor  only,  see 
Labor  Combinations. 

Exchange  op  Property,  see  that  title. 

Exempting  railroads  from  liability  for  fires, 
see  Railroads. 

To  fight  as  defense  to  actions  for  assaults, 
see  Assault  and  Battery. 

Fixing  cliaracter  of  property  as  real  Or  per- 
sonal, see  Personal  Property. 

FJxtiires  as  subject  of,  see  Fixtures. 

Of  foreign  corporations  as  affected  by  non- 
compliance with  statutes,  see  Corpora- 
tions. 

Fraud  as  -affecting,  see  also  Fraud  and  De- 
ceit. 

Frauds,  Statute  of,  See  that  title. 

Of  guardians,  see  Guardian  and  Ward. 

Of  hiring,  see  Master  and  Servant. 

Of  Imsband,  see  Husband  and  '\¥ife. 

Impairment  of  obligation  of,  "see  Constitu- 
tional La*. 

Implied  contracts  of  municipalities,  see  Mu- 
NTCTPAi,  Corporations. 

Indemnity  Conthacts,  see  that  title. 

Independent  Contractors,  see  that  title. 

Of  infants,  see  Infants. 

Injiihc'tion  aS  remedy,  see  Tkj'uN'Ctions. 

Insaiie  person's  liability  fbV  breach  of,  see 
Insanity. 

"Of  insW-aaii^e,  'See  INSURANCE. 

Interest,  see  that  ti'tle. 

Interference  with  Contract  Relations,  see 
that  title. 

Laiv  governing,  see  Conflict  of  Laws. 

Of  law  pai-ttfevship  as  affected  by  death  of 
partner,  see  Partnership. 

Limitation  of  Actions,  see  that  title. 

Mandamtts  as  a  remedy,  see  Mandamus. 

Of  marriage,  see  jNTabriage. 

Of  master  and  servant,  see  Master  and  Ser- 
vant. 

Monopolies  and  Corporate  Trusts,  see  that 
title. 

Mortgages,  i^e  jMoRtgages  and  Deeds  of 
Trust. 

Of  municipal  dbTfioi'&tioiis,  see  Municipal 
Corporations. 

Options,  see  that  title. 

'  Oral  contracts  within  statute  of  frauds,  see 
Frattds.  Statute  of. 

Parol  evidence  affecting  written  contracts, 
see  Evidence. 

'Of  pnrt'ripvsliip,  see  Partnership. 

iSi'vity  of  contract  as  element  of  negligeVlc/e, 
see  Negligence. 
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CONTRACTS  —  continued. 

Probate  and  contest  of  wills  as  subjects  of, 
see  Wills. 

Of  promoters  as  imposing  liability  upon  cor- 
porations, see  COKPOKATIONS. 

By  public  ofBcers  as  to  compensation,  see 
Public  Officees. 

Of  railroads,  see  Railroads. 

Reformation  in  equity,  see  Reformation  oir 
Instruments. 

Releases,  see  Release  and  Discharge. 

Rescission  by  writing,  see  Frauds,  Statute 

OF. 

In  restraint  of  marriage,  see  Marriage. 

Rewards,  see  that  title. 

Of  sale  of  goods,  see  Sales. 

Of  sale  of  land,  see  Vendor  and  Purchaser. 

Sexual  Intercourse  procured  by  promise  of 
marriage,  see  Seduction. 

Specific  performance  of,  see  Specific  Per- 
formance. 

Statute  of  frauds  affecting,  see  Frauds,  Stat- 
ute of. 

Of  subscription  to  corporate  stock,  see  Cor- 
porations. 

Sunday  contracts,  see  Sundays  and  Holi- 
days. 

Suretyship,  see  that  title. 

Telegraphs  and  Telephones,  see  that  title. 

Timber  as  subject  of,  see  Trees  and  Timber. 

Trees  as  subject  of,  see  Trees  and  Timber. 

For  union  labor,  see  Labor  Combinations. 

Usurious  contracts,  see  Usury. 

Verbal  agreements,  see  Frauds,  Statute  of. 

Of  water  companies,  see  Waterworks  and 
Water  Companies. 

Of  wife,  see  Husband  and  Wife. 

I.  Capacity  of  Persons  to  Contract. 

Contractual  capacity  of  deaf  and  dumb  per- 
son, 14-53. 

Degree  of  intoxication  of  contracting  party 
necessary  to  invalidate  contract,  8-254. 

Admissibility  of  opinion  evidence  as  to  men- 
tal capacity  of  person  to  execute  con- 
tract or  deed,  4-888. 

2.  Consideration. 

Agreement  unenforceable  because  of  statute 
of  frauds  as  consideration  for  new  con- 
tract,  19-1182. 

Antecedent  debt  as  consideration  constituting 
grantee  or  mortgagee  purchaser  for 
value.  3-395. 

Privilege  of  naming  child  as  valid  considera- 
tion for  contract,  11-482. 

Discontinuance  of  bastardy  proceedings  as 
consideration  for  contract,  2-493. 

3.  Formation. 
Time  when  contract  consisting  of  letters  or 
telegrams   showing   ofTer    and   uncondi- 
tional acceptance  is  complete,  6-378. 

4.    CONSTRrCTlON. 

Grammatical  construction  of  contracts,  6-55. 
Preliminary  negotiations  as  aid  to  construc- 
tion of  Instrument,  18-257. 


CONTRACTS  —  coniinnrd. 

Rule  of  construction  that  language  used  by 
promisor  is  to  be  construed  as  promisor 
thought  it  to  be  understood  by  prom- 
isee, 12-392. 

5.  Validity  Respecting   Subject-matter. 

Vallditv  of  contracts  in  violation  of  statute, 
1-333;   11-664. 

Effect  on  legal  contract  of  subsequent  statute 
making  same  Illegal,  10-1024. 

Validity  of  contract  that  may  furnish  incen- 
tive to  crime,  19-133. 

Validity  of  contract  executed  by  one  party 
on  Sunday  without  knowledge  of  other 
party,   16-632. 

Validity  of  contract  completed  on  secular  day 
where  preliminary  negotiations  are  con- 
ducted on  Sunday,  20-36. 

Validity  of  contract  for  contingent  compen- 
sation in  procuring  legislation,  6-218. 

Validity  of  contract  requiring,  as  incident  to 
full  performance,  procurement  of  legis- 
lation, 16-850. 

Validity  of  contract  tending  to  influence  ap- 
pointment to  public  office,  7-874. 

Validity  of  contract  by  public  officer  to  ren- 
der services  for  sum  less  than  compen- 
sation fixed  by  law,  19-1075. 

Validity  of  contract  tending  to  influence  lo- 
cation of  public  building,  8-484. 

Validity  of  contract  in  restraint  of  trade  cov- 
ering whole  state  or  country,  20-661. 

Validity  of  contract  not  to  engage  in  particu- 
lar business  where  time  Is  unlimited, 
16-254. 

Validity  of  contract  by  servant  not  to  engage 
in  similar  business  as  master  after  ter- 
mination of  employment,  8-155. 

Validity  of  contract  designed  to  suppress 
competition  in  bidding  for  contract  to 
perform  public  work,  20-386. 

Illegality,  as  gambling  contract,  of  contract 
for  sale  of  property  for  future  delivery, 
where  one  party  only  intends  deliverv, 
11-440. 

Law  governing  validity  of  gambling  contracts 
or  agreements  collateral  thereto,  17-48. 

Validity  and  enforceability  of  contract  by 
carrier  to  carry  goods  at  discriminating 
rate  fixed  by  mistake,  16-455. 

Legality  of  contract  to  procure  testimony, 
13-212. 

Validity  of  contract  to  procure  compensation 
for  stolen  property,  7-1010. 

Validity  of  contract  by  attorney  with  third 
person  to  procure  legal  business,  17- 
690. 

Illegal  contracts  as  to  compensation  by  agents 
of  vendor  or  vendee,  1-573. 

Validity  and  effect  of  agreement  by  heir  re- 
linquishing expectancy  in  estate  in  con- 
sideration of  advancement,  17-725. 

Legality  of  blacklisting  agreements,  1-474. 
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CONTRACTS  —  continKcd. 

Marriage  brokerage  contracts,  1-696. 

Validity  of  contract  intended  to  facilitate 
procuring  of  divorce,  11-377. 

Agreement  between  insured  and  insurer  dis- 
criminating in  favor  of  former  as 
against  other  policy  holders,  18-759. 

Validity  of  contract  to  purchase  editorial 
comment  in  newspaper,  15-42. 

Enforceability  of  agreement  compromising  il- 
legal contract,   11-612. 

Admissibility  of  parol  evidence  to  show  ille- 
gality of  contract,  16-388. 

Province  of  court  or  of  jury  to  determine 
whether  contract  is  contrary  to  public 
policy,  11-124. 

6.  Implied  Contracts. 
Implied  contract  as  to  rate  of  interest,  20- 

1268. 
Right  of  child  to  recover  for  services  rendered 

during  minority  to  person  standing  in 

loco  parentis,  20-394. 
Implied  contract  to  pay  for  services  rendered 

by  brother  or  sister  in  same  family,  8- 

203. 

7.  Building  ob  Working  Contracts. 

Enforceability  of  promise  of  extra  compensa- 
tion to  contractor  who  refuses  to  com- 
plete working  contract,  14-499. 

Conclusiveness  of  decision  of  architect  or  en- 
gineer under  working  contract,  10-575. 

Right  of  contractor  to  recover  for  extra  work 
ordered  by  architect  but  not  ordered  in 
express  manner  provided  by  working 
contract,  7-213;  17-81. 

Discharge  of  surety  on  contractor's  bond  by 
alteration  in  work  to  be  done  under 
working  contract,   16-347. 

Use  of  structure  or  work  by  owner  as  accept- 
ance waiving  nonperformance  of  work- 
ing contract,  15-972. 

Act  or  default  of  employer  as  excusing  delay 
in  performance  of  working  contract,  17- 
646. 

Necessity  of  pleading  excuse  for  npnproduc- 
tion  of  architect's  or  engineer's  certifi- 
cate, made  condition  precedent  to  right 
to  require  payment,  in  action  for  work 
performed  under  working  contract,  5- 
721;  19-905. 

8.  Excuses  fob  Nonperformance. 

Destruction  of  subject-matter  of  contract  aa 
excuse  for  nonperformance,  1-466. 

Act  or  default  of  employer  as  excusing  delay 
in  performance  of  working  contract.  17- 
646. 

Existence  of  strike  as  excuse  for  nonperform- 
ance of  contract  in  absence  of  special 
stipulation  relating  thereto,  12-313. 

Existence  of  strike  as  excuse  for  refusal  of 
carrier  to  receive  freight  for  shipment, 
17-483. 


CONTRACTS  —  con  Hnucd. 

Liability  of  telegraph  company  for  delay  in 

transmitting  message   due  to  strike  of 

employees,  17-240. 

9.  Rescission  and  Termination. 

Limitations  on  right  to  rescind  fraudulent 
contract,  1-910. 

Rescission  of  contract  by  substitution  of  new 
contract  between  same  parties,  6-315. 

Rescission  of  contract  for  successive  deliv- 
eries of  goods  on  account  of  nonpayment 
of  instalment,  11-1049. 

Right  to  terminate  contract  containing  no 
stipulation  as  to  duration,  20-1104. 

10.  Remedies  op  Parties. 

Recovery  on  contract  by  party  guilty  of  wil- 
ful default,  5-613. 

Successive  actions  for  breach  of  contract  per- 
formable  in  instalments,  6-63. 

Remedies  of  party  to  contract  upon  antici- 
patory breach  thereof  or  prevention  of 
performance,   1-427;   12-1108. 

Right  of  party  to  illegal  contract,  before  per- 
formance of  illegal  purpose,  to  repudiate 
contract  and  recover  consideration,  11- 
633. 

Recovery  of  consideration  paid  on  executed 
illegal  contract  when  parties  are  in 
pari  delicto,  4-714. 

Equitable  relief  against  gambling  contracts, 
1-154. 

11.  Damages. 

Stipulated  forfeiture  for  breach  of  contract 
as  penalty  or  liquidated  damages,  1- 
244;   10-225. 

Exemplary  damages  in  action  on  contract 
other  than  contract  to  marry,  16-104. 

CONTRA    FACEM. 

Conclusion  of  indictment,  see  Indictments 
and  Infobmations. 

CONTRIBUTION. 

Exoneration,  see  that  title. 
Between  joint  tortfeasors,  see  Release  and 
Discharge. 

Contribution  between  tortfeasors,  2-528. 

Right  of  stockholder  to  enforce  contribution 
against  co-stockholders,  4-734. 

Right  of  devisee  of  land  encumbered  by  tes- 
tator to  have  incumbrance  discharged 
out  of  personalty  to  disappointment  of 
legatees,  8-592. 

Liability  of  person  becoming  surety  at  re- 
quest of  cosurety  for  contribution  to 
latter,  16-856. 

Measure  of  contribution  between  sureties  who 
are  bound  in  different  amounts,  18-853. 

Running  of  statute  of  limitations  against 
contribution  between  sureties,   15-1030. 

Admiralty  jurisdiction  of  suit  for  contribu- 
tion, 20-1236. 


i8  mTi:S:X  TO  lirOTEB,  1-20  AN3^;  CAS. 

CONTRIBUTORY   NEGIil&fiNCti:  COFART]<rERS. 

See  Negligence  and  cross-refef^riees.  See  Pabtneeship. 


btif^iiriiJ^Tid^^. 

ProcMdings   of   constitutional   convention   as 
aid  in  coiiStrtiiiife  ibiistitlition;  sfei!  Cbw- 


CONVERSATIONS; 

Etidenc^  of,  see  EviDESrdB. 

CONVERSION. 


Wrorigful    appropriation    of    property; 
TEOVEife  ANri  GonvEesio]^. 
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CONVERSION  AND   RECONVERSION. 

Agrfeement  as   to .  characttlr  isf  property,  see 

,  PebsoKalFropertt. 
Land  acquired  by  personal  representative  as 
re3,lty.or.,persqji{ilty,  see  Executors  and 

jpartnership  realty  considered  aa  personalty, 
see  Partnership. 

When  equitable  cpnversion  takes  place  under 
will  directiiig  sale  of  land  at  future 
tiine,  17-643. 


conveyances; 

Feauddlent  Conveyances,  see  that  title. 
Of  lands,  see  Vendor  Ajsfp  Pubchaser. 
Vehicles,    see    cross-references    under    that 
title. 


CONVICTION    OF    CRIME. 

Comprtency  of  witnesses  as  affected  ifv,  see 

WM]^e§ses: 
Within  constitutional  provisioti  denying  right 

of  voting  to  convicted  persons,  see  Elec- 

TIONS. 

fciti^WAL  J/AW,  se^  that  title. 

Witness's  crfedibiliti^  a^  aiTectell  by,  sfee  WlT- 


dOlfVICTS. 


As  servants,  see  also  Master  and  Servant. 

Eight  of  convict  to  speedj^  trial,  17-170. 

Eight  to  inpot,  corporal  punishment  on  con- 
vict, 18-298, 

Eight  of  k^?ee  of  cpnyjctsi  to  sublet  them  or 
to  asiiign  contract,  16-743. 

Validity  of  conveyance  by  convict,  16-i23. 


bO!fli:i$. 

Admissibility  of  cartjon  iofiy  of  Miliii^,  see 

EviDENCk 

COFYRIGilTS. 

Eiterit  of  copyright  proteelioii  in  law  reports, 
17-961. 

Extent  (jit  protection  acquired  by  copyriglit  of 
inagazihe,  ^0-117^. 

Eight  of  assignee  of  author,  etc.,  to  copy- 
right, 16-1128. 

Right  of  action  for  iiifrihsertient  of  common- 
law  fi^llt  8f  J)rbpeH;y  iii  htiiuiBli^li^ii 
picture,  15-135. 

feigllt  fe  Jl-^aa|ei  f(5l,^iitia,uthorized  use  A 
liteMry  frdduotigij  of  anolliei^  in  ab- 
sence of  statute,  1^-257. 

Riylt  of  cBpyrjglit  iii  letter^  after  writy'.4 
death,   ^-lllfe. 

Publication  of  painting  within  copyright  law, 
._  12-601. 

Infringement  ^o|  dramatic  copyright,  14-433-, 

What    constitutes    infringeinent    bf    niusical 

copyright;  14-633. 
Right  to  bring  commbri-iaw  action  for,  dani- 

agfes  for  infringement  df  copyright,  5- 

r.  ?79.^  .:  .        .. 

Gbiisideratijbn  df  hriioiliit  of  infringement  of 
copyTigW  oh  application  for  injunction, 
14-503. 

Right,  tb  use  copyiighted  ^iuune  after  expira- 
tion bf  copyright;  14-799; 

coram:  NO^i^. 

The  w;rit.of  coram  nobis  in  jtnoderri  civil  and 
enrttiii'Ell  jlfactice,  3-S2§. 


CbRESFONiiElfrT. 

See  riffbgeft. 

CORONERS. 

Impeachment  of  witnesses  by  evideiice  given 
before,  see  Witnesses. 

Power  of  coroner  to  (j,?termine-  whether  in- 
quest shall  be  held;  ll-l02i 

Jurisdiction  oi  coroner  as  regards  place  of 
,     ,  ho jding  inquegt.  4-1162. 

Admisfiiijility  in  crih-jiijal  iprosec,v,tion,of  evi- 
deiice giyen  ^y  defendant  before  coroner, 
3-517;   12-161.  , 

Admissibility  of  g(jr9.ne;;,'a,y:e)-dict.  a,s,  evidence 
in  subsequeiit  proceedings,  4-1020. 
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CORPOKAt,   PUNISHMENT. 

Of    children    by    parehts,    see    Parent    AND 

CUlLU.  .  ,        , 

Convict's   liability  ito  iiifliction  of,   see  Con- 
victs. 
Infliction  upbn  Jjupils,  sec  Schools. 

CORPORATIONS. 

1.  Definitions  and   DiSTiNCTioNS,  49. 

2.  PeojIotoks,  49. 

3.  IxcobpoeatOes,  49. 

4.  Xame  of  Corporation,  50. 

5.  Rights  and  Powers  GENERALtY;  50. 
li.  Civil  Liability  Generally,  50. 

7.  Criminal  Responsibility,  50. 

8.  Officers  of  Corporations,  50. 

9.  Stock  and  Stockholders,  50. 

a.  Shares  of  Stock,  50. 

b.  Totinp,  51. 

c.  Inspection  of  Bobl-s,  51. 

d.  Purchase  of   Corporate  Property   hy 

Stockholders,   51. 

e.  Ijiahility  of  Stockholders,  51. 

,  f.  Relief  from  Ultra  Tires  Acts,  51. 
10.  Regulation  of  Rates  Of  Corporations, 

51-     , 
il.  Dividends,  51. 

12.  Consolidation  of  Cobpoi^ations,   51. 

13.  Foreign   Corporations,   51. 

14.  DTjilTioN  and  Dissolution,  52. 

Agents  as  witnesses  to  trafasactions  with  de- 
ceaserl  persons,  see  Wills. 

Appropriation  of  funds  for  political  purposes 
as  offense,  see  Larceny. 

Attachment  of   cars  of  foreign  railroad,   see 
.A,ttaciiment. 

Bankruptcy,  see  that  title. 

Banks,  see  Banks  and  Banking. 

Benevolent    or    Beneficial    Associations, 
see  tliat  titTe. 

Building  and  Loan  Associations,  see  that 
title. 

Club^;  sefe  tfiAt  title. 

Communications  by  arid  be'tween  At'ockholders 
as  defamatory,  spe  Libel  and  SLANbER. 

Contribution  between  stockholders,   see  Con- 
tribution. 

Conversion  of  certificate  of  shares,  see  Con- 
version. 

Electric  Light  and  Power  Companies,  see 
that  title. 

Execution  on  property  of  jwasi-public  corpo 
rations,  see  Exe'cutioNS. 

EXpijess  Companies,  See  'that  ti'tle. 

Foreign  corporation,  pleading  statute  6t  limi- 
tations, see  Limitation  of  Actions. 

Garnishment  of  stock,  see  Garnishment. 

Gas  companies,  see  Gas  and  Gas  Companies. 

fioODWiLL,  see  that  title. 

Guaranty  to,  as  a,ffected  by  change  in  corpo- 
^ration,  see  GiyABANTY.^ 

indictment  for  larceny  from  witti  respect  to 
allegations  of  ownership,  ^ee  IjAECeny. 

Insolvent  'coi-pbratioh's  right  to  prefer  cred- 
itor,^ see  In.solvency. 

Investment    of    trust    funds    in     stock,    see 
Trusts  and  Trustees. 

Legacies  of  stock  as  general  or  specific,  see 
Wills. 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  4. 


CORPORATIONS  —  continued. 
Mandamus  td  cdriijjel  pei'forfflance  of  duties, 
see  MANDAMtjS. 

Mechanics'  liens,  see  Mechanics'  Lifei^fe. 
Monopolies  and  Corporate  Trusts,  sec  that 

title. 
Municipal  Corporations,, see  that  titlfe. 
Pledgee  of  stock  as  entitled  tp  sue  to  preserve 

corporate   assets,   see   IPledge  and   Col- 

t.\TERAL    SttltRITt. 

RAiLEOAtis,  see  that  title. 

Rate  agreements,  see  Monopolies  anij  Cor- 

POBAi'E   TtttlSTS. 

Receivers  oi,  See  Receivers. 
Religious  Societies,  see  thdt  titlte. 
Removal    of    causes    by,    see    REiibtAL    of 

Causes.    , 
Rewards  offei;ed  by,  see  REWAisDS. 
Sales   of  stock  as  within   statute  of  frauds, 

see  Frauds,  Statute  oe. 
Situs  of  stock  foi:  purpose  of  succession  tax, 

see  Taxatioi*". 
Societies,  see  Societies  and  Unincorporated 

As^BbiAi-idN^. 
Stock  carried  by  broker  8il  ihargin,  ownership 

df,  see  fiEdKEIig. 
Stockholders  as  witnesses  to  traiiSabtiotis  with 

deceased  persons,  see  Wills. 
vStreet  Railways,  see  that  title. 
Succession  tax;  qn.  fiequest  to  foreign  corpora- 
tion, see  Taxation. 
As   sureties  under  statutes,  see  Suretyship. 
Taxation  of  corporations  or  stock,  see  Taxa- 

•iioif. 
Telegraphs  and  Teleph6nJes,  See  that  title. 
Trademarks,    Trade    Names,    and    Unfair 

COMPEtitt'ON.  See  that  title. 
As  trustees  of  charitablfe  trusts,  see  Trusts 

and  Trustees. 
Turnpil<e    corporations,    see   TURNPIKES   and 

Toll  Road's. 
Unfair  competition  in  use  of  corporate  name, 

see. Trademarks,    Trade    Names,    and 

UnMI^  'Coiii>ETlTic(N. 
Uiiinbbl-pdratfed    associations,   see    Societies 

AND    UNINCOEPoliATSb   As'sOfclATiONS. 

Usury  as  defense  jjrohibited  hy   statute,  see 

Usury. 
Water,    companies,     see     Waterworks     and 

Water  Companies. 

1.  definitions  And  Distinctions. 

Distinctioii  between  public  and  private  cor- 
poration, 1-371. 

Word  "  perSon "  aS  including  private  corpo- 
ration, 20-737. 

Term  "'  corporation  "  as  including  "  foreign 
corporation,"  13-814. 

What  is  ''  moneyed  corporation,"  20-136. 

What  IS  5«osi-public  corporation,  18-1063. 

2.  Promoters. 
teelation    of    promoter    to    tdrjibr'ntion   and 

stockholders,  4-669;   17-269. 
Liability  of  corporation   to  thifd  parties  n'n 

contracts  of  its  jjroitioters,  S-2'(32. 

3.  Incorporators. 
Power  6f  riiarried  woman  to  be  ilico'rporator, 
11-807. 
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CORPORATIONS  —  continued. 

4.  Name  of  Cobpokation. 
Change  of  name  of  private  corporation,   19- 
1238. 

5.  Rights  and  Powers  Generally. 

Right  of  de  facto  corporation  to  exercise 
power  of  eminent  domain,  9-594. 

Right  of  corporation  to  practice  profession  or 
trade  for  which  license  is  required,  12- 
674;   19-882. 

Right  of  corporation  to  license  for  sale  of 
intoxicating  liquors,  17-1001. 

Power  of  corporation  to  guarantee  stock  or 
bonds  of  another  corporation,  11-891. 

Acquisition  by  corporation  of  stock  in  an- 
other corporation  for  purposes  of  con- 
trolling same  and  preventing  competi- 
tion, 8-64. 

Right  of  corporation  to  acquire  its  own  stock, 
17-1261. 

Power  of  private  corporation  to  lease  its  real 
property,  4-1061. 

Effect  of  ultra  vires  purchase  of  land  by  cor- 
poration, 17-529. 

Right  of  corporation  to  insure  lives  of  offi- 
cers, 16-295. 

Right  of  corporation  to  sue  for  libel  or  slan- 
der, 5-550. 

Right  of  corporation  to  attack  validity  of 
statute  in  force  at  time  of  its  incorpo- 
ration, 12-558. 

6.  CrviL  Liability  Gteneballt. 

Liability  of  corporation  for  libel  or  slander, 
9-443;  17-622. 

Liability  of  corporation  for  debts  of  predeces- 
sor, 4-260. 

7.  Criminal  Responsibility. 
Liability   of   corporation   to    indictment    for 

nonfeasance,  5-413. 

Liability  of  corporation  for  conspiracy,  17- 
102. 

Liability  of  corporation  to  indictment  for 
homicide,  16-840. 

Necessity  that  criminal  prosecution  of  corpo- 
ration be  by  indictment,  19-534. 

8.  Officers  of  Corporations. 
Distinction   between   office    and   employment, 

17-451. 
Agent  of  private  corporation  as  "  officer,"  5- 

223. 
Bill  in  equity  to  determine  title  to  office  in 

private  corporation,  4-707. 
Right  of  director  or  officer  of  corporation  to 

compensation  for  services  in  absence  of 

express  contract,  3-734. 
Accountability  of  director  for  secret  profit,  to 

person     subsequentlv     becoming     stock- 
holder,  18-359. 

Power  of  officer  of  corporation  to  vote  him- 
self compensation,  11-773;   19-1260. 


CORPORATIONS  —  continued. 

Right  of  officer  of  corporation  to  recover  bal- 
ance due  under  contract  for  compensa- 
tion after  insolvency  of  corporation,  12- 
581. 

Legality  of  action  by  majority  of  quorum  of 
corporate  directors,  13-786. 

Power  of  president  and  secretary  to  execute 
commercial  paper  for  corporation,  2- 
520;   18-729. 

Liability  of  person  signing  negotiable  paner 
as  officer  of  corporation,  6-1000. 

Power  of  president  of  corporation  to  sell  or 
mortgage  corporate  property,  19-623. 

Character  of  corporate  "  debts  "  for  which  di- 
rectors are  liable,  12-807. 

Equitable  jurisdiction  of  suits  by  corporations 
or  receivers  against  directors  or  officers 
for  negligence  or  wrongful  acts,  7-1121. 

Criminal  liability  of  officer  of  corporation  for 
its  acts  of  nonfeasance  or  misfeasance, 
8-383. 

Misconduct  of  officers  or  directors  of  corpora- 
tion as  ground  for  appointment  of  re- 
ceiver,  17-916. 

Power  of  court  to  remove  officer  of  private 
corporation  from  office  or  to  enjoin  him 
from  performing  his  duties,  20-598. 

Right  of  director  to  inspect  books  and  papers 
of  corporation,  17-837. 

Stockholder  or  officer  of  corporation  inter- 
ested in  instrument  as  disqualified  to 
take  acknowledgment  thereof,  16-140. 

Imputability  to  corporation  of  notice  to  its 
officers  where  latter  are  engaged  in  in- 
dependent acts  in  their  own  interest,  6- 
679. 

9.  Stock  and  Stockholders. 
a.  Shares  of  Stock. 

Right  of  stockholder  to  preference  in  sub- 
scribing for  new  stock,  9-745. 

Liability  on  stock  subscription  as  dependent 
upon  whole  amount  of  stock  having 
been  subscribed,  16-1253. 

Admissibility  of  parol  evidence  to  show  that 
subscription  to  stock  was  conditional, 
19-883. 

Right  to  withdraw  stock  subscription,  16-532. 

Right  to  rescind  or  repudiate  stock  subscrip- 
tion on  ground  of  fraud  after  insolvency 
of  corporation,  16-178. 

Purchase  of  stock  by  director  as  affected  by 
fiduciary  relation  to  stockholder,  2-877. 

Right  of  corporation  to  acquire  its  own  stock, 
17-1261. 

Right  of  stockholder  to  enforce  against  corpo- 
ration, after  insolvency,  its  agreement 
to  purchase  his  shares,  10-145. 

Validity  and  effect  of  provision  in  charter, 
statute,  or  by-law  creating  lien  on  stock 
in  favor  of  corporation,  3-188. 

Mandamus  to  compel  issuance  of  corporate 
stock,  16-900. 


COEPOEATIOES. 
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CO^lPOEATIONS  —  continued. 

Implied  warranty  on  sale  of  corporate  stock, 
10-168. 

Validity  of  transfer  of  stock  not  in  writing, 
6-481. 

Validity  of  corporate  by-law  regulating 
alienation  of  stock,  19-702. 

Effect  on  sales  of  corporate  stock  of  seven- 
teenth section  of  statute  of  frauds  and 
equivalent  enactments,  18-599. 

Eight  to  damages  for  failure  or  refusal  of 
corporation  to  transfer  shares  on  books, 
13-299. 

Taxation  of  transfers  of  stock,  6-523;  10-107. 

Rights  inter  se  of  corporation  and  hona  fide 
purchaser  of  forged  or  spurious  stock 
certificate,  5-251. 

Liability  of  married  woman  to  assessment  on 
shares  in  national  bank  owned  by  her, 
5-743. 

Measure  of  damages  for  conversion  of  shares 
of  stock,  18-608. 

Distinction  between  specific  and  general  lega- 
cies of  stock,  bonds,  or  securities,  19- 
1187. 

b.  Voting. 

Validity  and  effect  of  charter  or  by-law  provi- 
sion excluding  preferred  stockholders 
from  right  to  vote,  4-567. 

Validity  of  stock  voting  agreements,  14-938. 

u.  Inspection  of  Books. 

Eight  of  stockholder  to  inspect  books  of  cor- 
poration as  absolute  or  qualified,  10- 
990;  20-612. 

Stockholder's  right  to  inspect  books  of  na- 
tional bank,  1-130. 

Eemedy  of  stockholder  to  enforce  right  to  in- 
spect corporate  books,  19-310. 

d.  Purchase  of  Corporate  Property  by  Stock- 
holders. 

Eight  of  majority  stockholders  to  purchase 
corporate  property,  14-920. 

e.  Liability  of  Stockholders. 

Liability  of  purchasers  of  stock  from  corpo- 
ration at  less  than  par  to  creditors  of 
corporation,  5-667. 

Debt  of  corporation  for  which  stockholder  is 
liable  as  including  claim  for  tort,  19- 
138. 

Liability  for  corporate  debts  or  calls  of  per- 
son who  holds  stock  as  collateral  secu- 
rity, 10-783. 

Liabilitv  of  transferee  of  stock  for  corporate 
debts,  3-1120. 

Liability  for  corporate  debts  of  stockholder 
who  transfers  stock  to  escape  liability, 
6-428;  18-341. 

Liability  as  stockholder  of  transferrer  of 
stock  where  transfer  is  not  entered  on 
books,  14-898. 


COEPOEATIONS  —  continued.  ' 

Individual  liability  of  members  or  stockhold- 
ers for  debts  of  corporation  defectively 
organized,   1 5-1 1 44. 

Necessity  of  exhausting  remedy  against  cor- 
poration before  enforcing  stockliolders' 
liability,  2-28;    16-1152. 

Creditor's  knowledge  that  stock  is  unpaid  as 
waiver  of  stockholder's  liability,   10-90. 

Constitutionality  of  retrospective  act  chang- 
ing remedy  to  enforce  stockholders'  lia- 
bility, 5-324. 

Limitation  of  action  to  enforce  stockholder's 
statutory  liability,  3-505. 

f.   Belief  from    Ultra   Vires  Acts. 

Acceptance  by  stockholder  of  benefits  of  ultra 
vires  act  of  corporation  as  affecting  his 
right  to  equitable  relief,  6-126. 

10.  Regulation  of  Rates  of  Coeporations. 

Power  of  courts  to  fix  or  regulate  rates  of 
public  service  corporations,  9-823. 

Validity  of  statute  conferring  on  commission 
power  to  fix.  rates  for  public  service  cor- 
porations, 14-614. 

11.  Dividends. 

Distinction  between  stock  and  cash  dividends, 
9-290. 

Right  of  holder  of  preferred  stock  to  cumula- 
tive dividends,  6-216. 

Right  to  stock  dividend  as  between  life  tenant 
and  remainderman,  12-650. 

Right  of  pledgee  of  stock  to  collect  dividends, 
3-725. 

12.  Consolidation  op  Corpobations. 

Necessity  of  assent  of  all  stockholders  to  con- 
solidation of  corporations,   19-1266. 

Power  of  consolidated  corporation  to  issue 
mortgage  bonds,  20-1282. 

Constitutionality  of  special  or  local  laws  an- 
nexing and  consolidating  corporations, 
3-499. 

13.  Foreign  Corporations. 

Term  ■'  corporation  "  as  including  "  foreign 
corporation,"  13-814. 

Right  of  foreign  corporation  to  acquire  and 
hold  real  property  by  devise,  6-735. 

Effect  upon  contracts  of  foreign  corporation 
of  its  noncompliance  with  domestic  stat- 
utes, 2-63;    13-512. 

Right  of  noncomplying  foreign  insurance  com- 
pany to  enforce  domestic  contract,  9- 
338. 

Necessity  that  complaint  in  action  by  foreign 
corporation  allege  compliance  with  do- 
mestic statute,  2-1005:    l.'?-69. 

Necessity  nf  pleading  specially  noncompliance 
bv  foreign  corporation'  with  domestic 
statutes,  9-492. 
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CORPORATIONS  —  eontinWe'd. 

Imposition  of  li'ceiisfe  tax  or  fefe  on  foreign 
cbrjioi-ations,  3-632. 

Power  of  state  to  imjidse  additional  burden 
on  foreign  corporation  wliioh  has  coni- 
plied  with  eonflltiofls  f6r  doihg  business 
in  state,  9-981;  17-1251. 

What,  constituted  doing  business  iri  stlate  hy 
foreign  oorporalion,  2-3()7;  11-320. 

Suits  in  domestic  forum  by  hbnresl'd'eilts 
against  fbreign  corpolrations,  2-2i0. 

Liability  of  cars  of  foreign  rAilroaS  to  attach- 
ment or  garnishment,  2-349;  li-910. 

Validity  of  staWite  recjuiritfg  for'eigA  corpora- 
tion to  appoint  resident  agent  for  ser- 
vice of  process;  6-42. 

Who  is  "  agentj".  within  statute  providing  for 
feerVice  of  process  on  agent  of  foreign 
torp'blation,  1^-200. 

Statute  requiring  foreign  corporation  to  des- 
ignate person  upon  whom  process  may 
be  serVed  ^s  jiroviding  eiclil'siVe  inode 
of  service,  5-953. 

Statute  'requiring  foreign  corp6rSitioli  to  gra^it 
irrevocEjble,  poT^ter  of  attorntey  to  state 
officaal|tp  accept  service  of  summons  as 
applicable  to  nonresident  suitor,  13-53. 

Liability  to  suit  within  state  of  foreign  cor- 
poration which,  has  revoked  designation 
of  agent  for  service  of  process  an.d  has 
fee'ase'd  t"b  'do  buSifee!¥s  wiVAift  'state,  G- 
295. 

Interference  'by  'courts  wi'th  in|;ernal  aiflfftii^l  of 
foreign  corpo'ration,  l'6-84. 

14.  Ddbation  and  Dissolution. 

Construction  of  statutory  or  charter  Iprovi- 
sion  as  to  duration  of  corf)6ra,te  ex- 
istence,  19-1213. 

Concentration, of  stock  in  hands  of  One  person 
as  effecting  dissolution  of  corporation, 
8-10^6. 

Righ't  of  mihority  stockholder  or  stockhold- 
ers to  ifia'int'ain  suit  tq  Wind  tip  fft  Sii- 
solve  corporation,  15-422. 

Mode  oi  'fettlein'ent  with  borrowi'ng  "Aiemti'ers 
upon  '^r^'afuVe  dissolu'tion  of  tjiilding 
and  loan  associations,  4-1080;  10-391. 

Preference  of 
tri 
122. 

Distribution  of  assefe  arid  surp*!us  of  mutual 
insurance  company  upon  dis^oTutifeA',  7- 
412. 

Effect  of  dissolution  of  corporation  upon  Ws 

contracts  of  lease,  13-577. 
Power    of    corporation    after    di'^sotu'tion    to 

prosecute   pending  or  new   acfiori,    17- 

225. 

CORPUS   DEIilCTI. 

Necessity  of  -proof  of  corpus  delicti,  1-823. 

Proof  of  'corpus  delicti  in  larceny  by  circum- 
stantial evidence,   16-1214. 

"Proof  of  'c6'r"pii's  deticti  in  prosecution  for 
arson,  13-803. 


mce  of.  preferred  stockholders  in  di 
ribWtio'n  OT  'assets  'of  corporation,  2C 


is- 
20- 


CORPUS  DELICTI  —  contiHued. 

Protef  "of  corpui  delicti  in  prosecution  for 
embezzlement,  17-630. 

Prb'Of  of  corpus  delicti  in  larceiy  by  circum- 
stantial evidence,  16-1214. 

COBBESFONDiBNCE   SCHOOI^S. 

Carrying  on  correspondence  school  as  inter- 
state commerce,  14-967. 


CORKOBOBATIO]^. 

Of  confessions,  se6  Criminal  LaW. 

In  incest,  see  Incest: 

Of  prosecutrix  in  rape  prbrfeciltib'n,  'see  Rape. 

Of  seduced  female,,  see  Seduction. 

To  support  conviction  fOr  perjury,  ^e  Peb- 

JUEY. 

'cbSTS. 

Agairibt  deJerid'i'n't  not  se'rved  personallj',  'see 
'Cdb'K'Ps. 

Alimony  and  Suit  Monet,  see  that  title. 

On    dismissal    of    'a^^ekl,    see    Appeal   and 

.        Ekbob.^  ^  ,, 

Exemption  froin  'execvition  as  extending  to 
costs,  see  Executions. 

Of  receivership,  see  Seo'eivebs. 

Ki'ght  of  per'soii  rianie'd  'as  executor  to  recbVer 
from  estate  expenses  of  attempt  to  sus- 
tain will,  seo  ExiicuTOBs  and  Adminis- 
tbatoes. 

Right  (k  paf  ty  "ap'pearing  for  hiikitefi  to  tax 
attorney's  fees  as  costis,  S-834. 

L'iabilit'y  6'f  state  Or  federa"!  governiiien^;  for 
costs,  8-398. 

ffigh't  to  i'ecpver  atWrney's  fees  in  action  o'n 
appeal  te'ftd,  l'5-y23. 

Validity  of  statute  allowing  taxation,  as 
co^s,  "of  'at'tor'riey'&  fees  In  kctidfi  fAv 
personal  service's,  17-282. 

Lia'bility  of  husbSind  for  counsel  fees,  incurred 
by  wife  in  diVorCe  action,  15-21. 

Constitutionality  of  statutes  requiring  pre- 
payment, ,or  ,t^x?,tion  as  costs  of  jury 
fees,  5-930;   12-378. 

taxation  jis  cos'ts  of  fees,^  milekge,  etc.,  of 
■ivi'triess  su'b'f)'ceii&ed  but  riot  call^  on  to 
testify,  6-1017. 

'Ex'pense  'oi  'procuring  feond  Hi  action  'as  item 
6'f  taxable  costs,  'i&-12(ei. 

Allowance  of  counsel  fees  or  costs  in  matri- 
'mOnia'l  action  penffihg 'ap^ekl,  3-51;  15- 
22!). 

Liability  for  costs  of  trial  court  after  reversal 
'cif  'jvtSgrrfi^at  'h'y  ap'pella'te  co'u'rt,  'i-%. 

Imposition  of  cgsts  as  co'nS^ition  of  granting 
.fi^  'trfil  for  ins{iKic'ie9icy  of  eViiKende, 
7-183;  ^6-41. 

Right   of  defendant  to   deniiani   security  for 

'cfi.st's  after  answer,  '8-'S'4i. 
tlevinw  of  ciia'nc'ery  decree  for  costs  oiilv    6- 

100.  ^ 


COTENANTS  —  COURTS. 
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COTENANTS. 

See  Tenants  in  Common. 


COUNTY    SEAT. 

Power  q£  cpuft  ^p  sjt  at  place  other  th^n,  aee 
CppBTS. 


COUNCIL. 

Of    municipality,    see    Municipal    Corpora- 
tions. 


COUPLING   CABS. 

Injuries  to  railroad  employees,   see  Master 
AND  Servant. 


COUNSEL. 

Argument  of,  see  Triai,. 
ArtORNEYS  AT  LAW,  See  that  title. 
Briefs  of  Counsei.,  see  that  title. 
Suicide,   counseling  commission  of,   see  Sui- 
cide. 


cqyiSTSE^  ^BES. 

For  collection  of  assessments,  see  Special  ob 
Local  Assessments. 

Compensation  of  attorneys,  see  Attorneys  at 
Law. 

Costs,  see  that  t});le. 

ILTpon  dissplutipn  of  attfvchpi^gnt,  §?g  Attach- 
ment. 

Mfpj^aniqs'  liens  providing  fo;-,  se§  INfEfiH^^- 
ics' Liens. 

In  partition  proceedings,  see  Partition. 


COUNTEKCLAIiyi. 

See  Set-off  and  Counterclaim. 


CpUNTIES. 

In  which  actions  to  set  aside  contract  for  sal^ 
of  realty  must  be  brought,  see  Courts. 

Change  in  boundaries  after  recordation  of  in- 
struments, see  Records. 

Change  of  Venue,  see  that  title. 

Garnishment  against,  see  Garnishment. 

ilunicipal  corporations  generally,  see  Munici- 
pal Corporations. 

Venue,  see  that  title. 

Liability  of  county  for  expenses  of  jurors 
du>ing  trial,  17-1232. 

Power  of  cpunty  tp  make  contract  to  pearoh 
for  property  omitted  frpm  taxatjpn,  4- 
140;  U-W- 

Statutes  requiring  pounties  to  support  mili- 
tia, 1-128. 

Jnterfl^t  on  cpunty  warrants,  3-459. 

Legislative  delegation  to  counties  of  power 
to  enact  criminal  ordinances,   t-743. 

Power  of  members  of  board  of  county  com- 
missioners to  make  contract  extending 
beyond  their  terni  of  office,  12-088. 

Time  of  apportionment  of  assets  or  liabilities 
of  counties,  towns,  pr  municipalities  in 
cape  of  divjsipn  of  t^fritpry  by  legisla- 
ture, 18-324. 


CpXTPONS. 

Attached  to  railroad  tickets,  a^e  C^-RIJIERS. 

COURSE    OE   EMPLOYMENT. 

See  Master  and  Servant. 

COURTS. 

1.  JpjSJSPICIION,  54. 

2.  Place  pF  IJold'ing,  54. 

3.  Bu|:;ps,'55. 

4.  OFrioBRS  OR  Attendants  of  Cquots,  55. 

5.  Deci^iojts,  ^5. 

Alimony,   powef   tp   modify   decrees   for,   see 

4LiMQJ|y  and' Suit  Mp^fEY. 
Amount  in  CfoNTROVEBSY,  see  that  tjtJe. 
^.ppellat^   jfiri94ictjon    pf,    see   ^P^^'Vi'   ^^^ 

Error. 

Appointment  of  co-a4fpiifi?tratpr,  spe  EXEpu- 

JPJJS   fJTD  AD^IJNJ^TR^TpRS. 

ATjqgNfSYg  Aj  L4.W,  gpe  tljat  ^itle. 
Banicriiptcy  geji^x^]y,  ^ee  Pankrupo^cy. 
Briefs  of  "Counsel,  see  that  title.    ' 
Pf)filffi}Rn  pf  jury,  ses  JpR^  AJfp  Jpff  Tfil^L. 
CoNTEjiJB'j:,  see  that  tjtle. 
Courts-iii,aj;tia],  civil  ppijrts'  po>ye^  tp  review 

prpp'ep4ings  pf ,'  sep  CpURfS. 
Criminal  prosecijtions,  see  Cjsiminal  L^^. 
DEPOSlTffJN^,  see  tjiat  tj^le. 
I^isljarijiept  of  attprp^ys,  see  AirpBNEYS  at 

La|v. 
Discretionary  power  exercised  undey  statute 

as  dup  p):ppe^^  of  Jaw,  ^ep  Dpp  PppcESS 

OP  Law. 
Of   eiH'ty;   ^^P   pcjUEfT   ^ikJ   cros3-refe;rences 

J;fi|epjfn,def. 
Exclusion   of   persons   from   court  room,   see 

Trial. 
F^ir?  and  expositipffp.  rpyi^w  pf  ^JSi?.r43  at, 

see'  ]?AjBR  AND  ;p5^pog);i'ip:^p. 
Findings,  see  that  title. 
Grand'  jury,  power  to  reasaepifjle,  sep  Grand 

Jury, 
Habeas  Corpus,  see  that  title. 
Holidays   as   affecting   acts   and   prpceedings, 

see  Sundays  and  Houdays. 
Ipjunctipn  iig^inst  jpdifiial  proceedings,  see 

INJUNCWJPNS. 

Interest,  powpv  to  add  to  verdict,  see  Trial. 
JpoGps.  spp  tliaj;  title. 
•Tpfioi^pNfs,  p,e|?  ffiiit  title. 
Judicial  notice,  see  Evideng^., 
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COUNTS  —  continued. 

Jurisdictional  sum,  deduction  of  amount  due 
on  note  to,  see  Bills  and  Notes. 

Jurisdiction  in  divorce  cases,  see  Divorce. 

Jurisdiction  in  garnishment  proceedings,  see 
Garnishment. 

Jurisdiction  of  crimes  committed  on  military 
reservations,  see  Criminal  Law. 

Jurisdiction  of  ifalse  pretenses,  see  False 
Pbetenses  and  Cheats. 

Jurisdiction  of  oflfenses  in  territory  consti- 
tuting new  county,  see  Venue. 

JuRT  and  Jury  Trial,  see  that  title. 

Jury,  coercion  of,  see  Jubt;  and  Jury  Trial. 

Leave  to  prosecute  quo  warranto,  see  Quo 
Warranto. 

Legal  existence  of  as  subject  of  inquiry,  see 
Habeas  Corpus. 

]\Iandamus,  see  that  title. 

Money  paid  into  court,  ovniership  of,  see 
Tender. 

New  Trial,  see  that  title. 

New  trial  on  court's  motion,  see  New  Trial. 

Overruling  plea  on  court's  motion,  see  Trial. 

Per.tury,  see  that  title. 

Physical  examination,  power  to  compel  sub- 
mission to,  see  Physical  Examination. 

Process,  see  Summons  and  Process. 

Prohibition  to  restrain  action  of,  see  Prohibi- 
tion. 

Public  lands,  protection  of  rights  of  claimants 
of,  see  Public  Lands. 

Questions  of  law  and  fact,  see  Trial. 

Quo  warranto,  leave  to  bring,  see  Quo  Wae- 

RANTO. 

Rates  of  public  service  corporations,  regula- 
tion of,  see  Corporations. 

Reoei\'EBS,  see  that  title. 

Religious  societies,  review  of  expulsion  of 
members  of,  see  Religious  Societies. 

Removal  of  Causes,  see  that  title. 

Ifen  judicata,  see  Judgments. 

Return  of  officer,  power  to  compel  amendment 
by,  see  Sheriffs  and  Constables. 

School  regulations,  review  of,  see  Schools, 

Sentence  and  punishment,  see  Criminal  Law. 

Stare  Decisis,  see  that  title. 

Summons,  see  Summons  and  Process. 

Trial  and  matters  relating  thereto,  see  Trial. 

Trustees,  appointment  or  removal,  see  Trusts 
AND  'Trustees. 

United  States  Courts,  see  that  title. 

Venue,  see  that  title. 

Verdict,  power  to  add  interest  to,  see  Trtat., 

Witnesses,  limiting  number  of,  see  Trial. 

1.  Jurisdiction. 

Jurisdiction  of  Municipal  Court  to  try  of- 
fenses against  state  laws,  18-53. 

Jurisdiction  of  probate  courts  to  construe 
wills,  8-473. 

Power  of  Probate  Court  to  determine  ques- 
tions involving  incidentally  title  to  real 
estate,  5-192. 

Jurisdiction  of  Probate  Court  to  determine 
questions  of  title  to  property  between 
estate  and  stranger,  6-878. 

Power  of  Probate  Court  to  reject  part  of  in- 
strument and  admit  remainder  to  pro- 
bate, 18-388. 


COURTS  —  contirmed. 

Ancillary  jurisdiction  of  bankruptcy  courts, 
17-973. 

Jurisdiction  of  action  for  damages  for  viola- 
tion of  Interstate  Commerce  Act,  4-773. 

Jurisdiction  of  suit  for  infringement  of 
trademark,  15-220. 

Discretion  of  court  as  to  taking  jurisdiction 
of  cause  also  triable  in  another  juris- 
diction, 3-1153. 

Forum  in  which  action  for  damages  to  realty 
must  be  brought,  3-344. 

County  in  which  action  to  set  aside  contract 
for  sale  of  realty  must  be  brought, 
3-727. 

Jurisdiction  to  set  aside  fraudulent  convey- 
ance of  realty  situate  in  another  state, 
5-533. 

Jurisdiction  of  actions  against  municipal  cor- 
porations, 4-1170;  10-37. 

Control  by  courts  of  act  of  municipality  in 
letting   municipal    contract,    17-650. 

Jurisdiction  of  court  of  action  against  for- 
eign sovereign  or  foreign  state,  14-575. 

Jurisdiction  of  action  against  foreign  consul 
or  other  commercial  agent  of  foreign 
country,  19-915. 

Interference  by  courts  with  internal  affairs 
of  foreign  corporation,  19-84. 

Power  of  court  to  remove  officer  of  private 
corporation  from  office  or  to  enjoin  him 
from  performing  his  duties,  20-598. 

Power  of  court  to  fix  or  regulate  rates  of  irri- 
gation company,  16-799. 

Supervisory  control  of  courts  over  special  of- 
ficers and  boards  exercising  discretion- 
ary powers,  2-543. 

Original  jurisdiction  of  state  court  of  last  re- 
sort to  issue  mandamus,  20-184. 

Review  of  proceedings  of  courts-martial  by 
civil  courts,  17-445. 

Jurisdiction  of  civil  court  to  review  decision 
of  ecclesiastical  tribunal  with  reference 
to  consolidation  or  reunion  of  churches, 
10-289. 

Interference  by  courts  with  receipt  or  delivery 
of  mail.  17-1068. 

Right  to  control  action  as  between  two  courts 
of  concurrent  jurisdiction,  1-409. 

Irregularities  in  service  of  process  as  affect- 
ing court's  jurisdiction  upon  collateral 
attack,  1-923. 

Power  of  court  to  decree  alimony  and  costs 
against  defendant  not  personally  served, 
2-819;   14-362. 

Estoppel  of  litigant  to  deny  jurisdiction  of 
court  by  previous  acts  or  conduct  ad- 
mitting jurisdiction,  14-1044. 

Authority  of  trial  court  to  entertain  bill  )f 
review  for  error  apparent  after  decision 
on  appeal,  18-722. 

2.  Place  of  Holding. 
Power  of  trial  court  to  sit  at  place  other  than 
county  seat,  8-939. 


COVENANTS  —  CEIMINAL  LAW. 
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COUBTS  —  continued. 

3.  Rules. 
Validity   of   court   rule    in   contravention   of 

common  law  or  statute,  19-801. 
Power  of  court  to  disregard  rules,  6-592. 

4.  Officers  or  Attendants  op  Courts. 
Power  of  court  to  appoint  attendants  or  court 
officers,  17-904. 

5.  Decisions. 

Impairment  of  obligation  of  contracts  by  ju- 
dicial decision,  4-93;  9-1121. 

Weight  and  effect  of  opinions  of  courts  not 
officially  reported,  11-1107. 

Opinions  of  courts  as  evidence,  19-404. 

Conclusiveness  in  domestic  courts  of  foreign 
will  duly  probated  abroad,  9-422 ;  14- 
977. 

Conclusiveness  of  decree  of  probate  or  Surro- 
gate's Court  refusing  probate  of  ^Yill, 
15-68. 

Immunity  from  collateral  attack  of  order  of 
Probate  Court  for  sale  of  decedent's  re:il 
estate,  3-234. 

Effect  upon  decision  of  judicial  tribunal  of 
participation  of  disqualified  mpmber 
whose  vote  does  not  produce  result,  13- 
336. 

COVENANTS. 

In  apprenticeship  deeds,  see  Apprentices. 

Bonds,  see  that  title. 

Building  restrictions,  see  Vendor  and  Pur- 
chaser. 

Of  grantors  of  patent  rights,  see  Patents. 

Injunction  as  remedy  for  breach  of,  see  In- 
junctions. 

By  landlords,  see  Landlord  axd  Tenant. 

In  leases,  see  Landlord  and  Tenant. 

In  mining  lease  for  prosecution  of  work,  see 
Mines  and  Minerals. 

Of  tenants,  see  Landlord  and  Tenant. 

By  vendors  of  land,  see  Vendor  and  Pur- 
chaser. 

Acceptance  of  deed  poll  as  binding  grantee 
as  covenantor,  15-683. 

Construction  and  effect  of  absolute  covenant 
in  deed  conveying  property  expressly 
subject  to  incumbrance,  15-982. 

Construction  and  effect  of  covenant  in  deed 
conveying  right,  title,  and  interest  in 
premises,  15-1200. 

Necessity  of  notice  to  covenantor  of  good  title 
to  defend  eviction  proceeding  in  order  to 
conclude  him  in  action  on  covenant,  13- 
206. 

Provision  in  deed  whereby  grantee  assumes 
existing  mortgage  as  covenant  running 
with  land,  15-1055. 

Covenant  to  maintain  division  fence  as  cove- 
nant running  with  land,  15-57. 

Covenant  against  sale  of  liquor  as  covenant 
running  with  land,  14-129. 


COVERTURE. 

See  Husband  and  Wife. 

COWORKERS. 

See  Master  and  Servant. 

CREDIBILITY. 

Of  witnesses,  see  Witnesses. 

CREDIT. 

Extension  of  as  waiver  of  lien,  see  Me- 
chanics' Liens. 

Kepresentations  as  to,  see  Frauds,  Statute 
of. 

Usury  in  sale  of  property  or  performance  of 
labor  on,  see  Usury. 

CREDITORS. 

Assigments  for  benefit  of,  see  Assignments 

FOR  Benefit  of  Creditors. 
Composition   with,     see     Composition    with 

Creditors. 

CRIMINAL    CONVERSATION. 

See  Husband  and  Wife. 

CRIMINAL   LAW. 

1.  Criminal  Responsibility,  56. 

2.  Jurisdiction  of  Offenses,  57. 

3.  Limitation  of  Time  fob  Prosecution,  57. 

4.  Jeopardy,  57. 

5.  Rights   of   Accused   Respecting  Trial, 

57. 

6.  Evidence,  57. 

a.  Admissibility  Generally,  57. 

b.  Identification  of  Accused,  57. 

c.  Confessions,  58. 

d.  Character,  58. 

e.  Proof  of  Other  Crimes,  58. 

f.  Weight  and  Sufficiency   of  Evidence, 

58. 

7.  Duty  of  State  to  Call  Witnesses,  58. 

8.  Instructions,  58. 

0.  Sentence  and  Punishment,  58. 

10.  Repeal  of  Statute,  59. 

11.  Publication  of  Reports  of  Executions, 

59. 

Abortion,  see  that  title. 

Accessories  and  Other  Participants  in 
Crime,  see  that  title. 

Accomplices,  see  that  title. 

Alibi,  see  that  title. 

Appropriation  of  corporate  funds,  see  Lar- 
ceny. 

Arrest,  see  that  title. 

Arson,  see  that  title. 

Assault  and  Battery,  see  that  title. 

Bail,  see  that  title.     • 

Bank  receiving  deposit  while  insolvent,  see 
Banks  and  Banking. 
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CRIMINAL  JjAW  —  oontirmed. 

Bastardy  proceedings  as  crijpin^l  in  nature, 
see  BXsTABDi.' 

Bigamy,  see  that  title. 

Bbibeet,  see  thaf;  f^ij^l^- 

Burden  of  proof  in  civil  ease  based  on  crim- 
inal aef,  spp  EyiDEM^cp. 

Bdbglaby,  see  that  title. 

Carrier's  liability  under  statute  for  failure  to 
furnish  aeeommodatioh'sj   see   Cakkiers. 

Change  of  Venue,  see  that  title. 

Cheating,"see  False  PKETEisisESAND  Cheats. 

Compensation  of  prosecuting  attorney,  see 
Attoeneys  jj^  J^fW: 

Compounding  Offenses,  see  that  title. 

CfiNSefpAC^,  gee  tha|i  title. 

Contempt,  see  that  titje. 

poptfact  {(jraigljiiig  inceut}vg  to  pviijie,  ya- 
lidity  of,  see  Contracts. 

Cojiyjotjp;!  of  crijpe  ypitjltp  constitutional  pro- 
vision disfrancljisipg  conyJBted  persons, 
sea  Elections. 

Convicts,  see  that  title. 

Coram  Nobis,  see'  thai  title. 

Coroner's  verdict  as  evjdence,  see  CoBONEEp. 

Corporate  fiinds,  appropriation  qf,'  see'  Lar- 
ceny. 

Corporations  and  corporate  officers  indictable 
for  nonfeasance  or  misfeasance,  see  CoB- 
pobations. 

Corpq),i}tipp'^  pirjijfipal  ^-pspflnsilbilfty,  sgp  CoB- 

'  PORATIONS. 

Corpus  De]l;pj?i,  se,e  that  title. 

County  ordinances,  see  Counties. 

De   facto   officers'   responsibility,   see   Public 

Officees. 
Disorderly  ppusES,  see  that  title. 
DiSTUEBiNQ  Meeting,  '  see '  inat  title. 
Pfvprce  for  cojjyiction  of  crime,  ^e?  DiyOBOE. 
Dying  declarations,  see  Homicidj;. 
Election  by  prosecutjcnf  l)etween  apts  Pfoypn 

as  viola't'ions  of  liquor  law,  see  Iririoxi- 

CATiNQ  Liquors. 
Embezzlejien^,  see  that  titje. 
Embbaceby,  ^^e  that  title. 
Escape    of    criminal,'    see    E^q.^j'^,    Prison 

Breaking,  and  Rescue. 
Estoppel  ip  crjpjinal  law,  see  Est:q?pel. 
Evidejips  generally,  see  EviDENcp. 
Evidence  of  failure  of  accused  t,o  attempt  to 

§seape,  ^pe  JIpcApp,  PBfgoif  Breaking, 

-And  Rescue.  '       ' 
Evidence   qf   jatqxicfit^ijg   quality   qf   liquors 

illegally  '  sole},    see    Intoxicating'  Liq- 

DOP^. 

Execution'  of  insured  as  bar  to  recovery  on 
policy,  see  Insurance. 

Extradition,  see  that  titl?. 

Ealijp  pfet.eps.es,  see  False  Pretenses  and 
Cheats. 

Fines,  see  Fines  apid  Benau^ies. 

Forgery,  see  that  title. 

.Q4.MiifG  Afip  Gaming  Rouses,  see  that  title. 

Grand  Jury,  see  that  title. 

Habeas  Corpus,  see  th^t  title. 

Homicide,  see  that  titl?. 

Incest,  se?  tji^t  title. 

Indictment  and  Information,  see  that  title 
ai)d  pro^s-jreferences. 

Injunction  against  pripiing,l  acts  or  prosecu- 
tions, see  Injunctions. 


CRIMINAL  JjAW  —  continued. 

Insanity,  see  that  title. 

In^f^jjjty  inqjjisitipp,  sep  Iis'S^nity. 

iNTOxiC4.a;iN0  LiQpftRS,  see  that  title. 

Judgg^,  e}iaf}gf^  o|  ^s  reyprsibl^  eyfor,  s^e  IfE^ 

Jurisdiction  of  municip^al  court  bo  try  pffepses 

'"against  st'a'te  laws',  see  'Courts. 
Jury,  see  al'so  JuRt  and  Jury  Teiai.. 
Justice  of  peace  reopening  "case,  see '  Justices 

op  Peace. 
Kidnapping,  see  that  title. 
Jifindlofd's   liability   for  iiuisance  of  teijant, 

see  LAijrpLORD  and  Tenant. 
.Laecewy,  see  that  title. 
Libel,  see  Libe^:.  and  SLAffOEB. 
Liquor  Isjwsi  see  I'prTOXlCAflNj^  LiQuqBS. 
Lotteries,  see  that  title. 
Malicious  Mischief,  s'e^  that  title. 
Manslaughter,  see '  Homicide. 
Master's    liability    for    acts    of    servant,    see 

'Master  and  Servant. 
Master's  liability  for  loss  of  life  of  passenger 

on  vessel,  see  Ships  and  Shipping. 
Mayi|e?iI,  ^e,e  ^.Yin^  titlp. 
Murder,  sep  HpjiipipE. 
New  Trial,  see  that  title. 
Nuj^ancfi  pf  t^ea^np,  landlQr4'?  l|fi|}}|ity  fof, 

see  pANDLPRD  and  TEip'A^iT. 

OBSCjeNiyy;  ^pe  that  (;itl.e. 
rdin'ances  eiiacted  '  by  counties,  see  GpijNTiES. 

Paedons,  see  that  title. 

Perjury,  see  that  title. 

Photographing  accused  persons,  see  Right  of 
Privacy. 

Prohibition  for  lack  of  jurisdiction  of  court, 
see  Peohibition.     '  '    ' '  ' 

Proof  of  unnecessary  allegations  of  indict- 
ment, see  Indictments  and  Informa- 
tion^. '  .     ■     ' 

Prosecuting  attorneys'  compensation,  see  At- 
toeneys at  Law.  '  """'  ' 

Rape,"  see  tliat  title. 

Receiving  Stolen  Property,  see  that  title. 

Remand  of  case  by  reviewing '  court,"  S^fe  Ap- 
peal  AND    E^EOE."  " 

Riot,  see  that  title. 

Robbeey,  see  that  title. 

Seduction,  see  that  title. 

Slander,  see  Libel  and  SLANpEE. 

Solicitation  of  '  pHAg-jiTYj'  see  that  title. 

Stolen  property,  receiving,  "see '"Receiving 
Stolen  Property. 

Subornation  of  perjuryj  see  Perjury. 

Suicide,  see  that  title. 

^]m.fMqN8  4J!D  Rroce^s,  see  that  title. 

^jinday  law^,  see  guND^YS  and  Holidays. 

Threats,  see  that  titlg. 

TBpApoN,  see  th^t  ti/^lp- 

TBl^f,,  ses  »lso  tfej;  tjtjp. 

tJsuBy,  se,^  put  title. 

Venue,  see  tnat  title. 

Verdict,  see  also  'T^ial. 

Voters, '  dis(juallftca'ti6n  of  by  convie/;ign,  see 
"  Electioxs'.'    '  '     ■  "'  "■" 

Witnesses,  see  that  title. 

1.  Criminal  Responsibility. 
Responsibility  for  crime  of  person  mentally 
diseased   from   use   of   intoxieants,    19- 
1169. 


CRIMINAL  LAW. 
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CRIMINAL  LAW  —  contiimed. 

Kesponsibility  of  deaf  and  dumb  persons  for 
crime,  16-444. 

Criminal  liability  of  one  eoriinaeliiBg,  itdvising, 
assisting,  or  compelling  another  to  com- 
mit suicide,  16-522. 

CrimiriHil  liability  of  one  who  maikesi  sm  at- 
tack, assault,  o-r  th-e  like,  for  res.ulting 
injury  to  third  person  caused  in  repel- 
ling attack,  11-1026. 

Inducement  to  commit  ofFense'  with  view  to 
prosecution  tlierefor  as  defense  to  such 
prosecution,  17-295. 

Exemption  from  prosecution  of  person  becom- 
ing state's  evidence  under  agreement  of 
immunity,   18-747. 

Obtainiaig  real  prO'perty  by  false  pretenses  as 
criminal  offense,  18-397. 

2.  JuKiSDicTiojf  OF  Offenses. 

Jurisdiction  to  try  prisoner  forciblj'  or  un- 
lawfully brought  within  jurisdiction, 
14-523." 

Jurisdiction  to-  prosecute  c»imes  conunitted 
on  federal  military  reservation,  3-831; 
11-753. 

3.  LuuTATlON  as  Time  fob  Pbosecutiott. 

When  criminal  prosecution  is  deemed  com- 
menced within,  statute  of  limitations, 
1-319. 

Kunning  of  statute  of  limitations  against 
crime  as  affected  by  indictment  set  aside 
or  (jiiashed,  8-194. 

4.  Jeoh?abdY. 

Former  jeopardy  as  issue  of  law  or  fact)  11- 
993: 

Examinafcioii-  befo-re  magistrate  as  former 
jeopardy,   18—556. 

Former  jeopardy  notwithstanding  order  of 
ffiietriali    1-118;   10-1086. 

Appeal  by  government  after  acquittal'  as  con- 
Sflituting  second  jeopardy,   1-664". 

Conviction  for  lesser  offense  on  trial  for 
greater  as  bar  to  prosecution  for  greater 
an  new  trial,  4-778;  16-12061 

Prosecution,  for  murder  or  manslaughter  after 
conviction  for  assault  and  death  of  per- 
son assaulted  as  second'  jeopardy,  12- 
819. 

Trial'  in  military  court  aS'  bar  to  prosecution 
in  civil  court,  and  vice  versa,  11-645. 

Right  to  plead'  over  after  plea  of  former  con- 
viction or  acquital,  8-130. 

Failure  to  interpose  objection  of  former 
jeopardy  on  second  trial  as  waiver  of 
plea,  6-134. 

Waiver  of  objisction  to  second  jeopardy  by 
procuring  quashal  of  first  indictment, 
li4^42«: 

5.  Rights  of  Accused'  RteaPECTiNO  Trial. 
Right  of  convict  to  speedy  trial,  17-170. 
T?ime  and  msthod'  of  objecting  to  sufficiency 
of  indictment,  1-4^9'. 


CRIMINAL  LAVf  —  contintied. 

Time  and  metliod  of  objecting  to  indictment 

on  ground  of  duplicity,   10-1004. 
Necessity   of   arraignment   in    citimiwa!   case, 

12-704. 
Right  to  witMralw  pleai  of  gwilty  in  (trJB»iii*l 

action,  8-237;   16-973. 
Right  of  prisoner  umxtergoing  triall  to  bft  free 

from  shackles,  5-959, 
Comment  by  pi'oseeiation  on  failure  Of  a'4Sus«'d 

to  testify,  20^1273, 
View  in  criminal  case  in  absendg  of  accused 

as  pfejudicial  eTror,  11-1159. 
Waiver  of  right  of  accused  to  be  prtesent  at 

rendition  of  verdict,   I3-121'3. 

6.  Evidence. 
a).  AdmissMUtif   Generally'. 

Admissibility  of  e^*idence■  of  relative  physical 
conditio™  or  strengtll-  of  partitea'  ow  itoiW 
of  seM-defense,   19-124. 

Admissibility,  as  evideBcfe  Of  crime,  of  in- 
criminating articles  taken  from  person 
of  accused,  3-354. 

Admissibility,  to  prove  guilt,  of  evi-dence 
thai  accused  was  armed  wlien  arrested, 
15-1057'. 

Admissibility  in  criminal  case  of  evidence  ob- 
tained by  requiring,  defendant  to  furnish 
shoe  fo  compare  with  footprint,  9-655. 

Admissibility  in  evidence  of  offer  by  accused 
to  compromise  criminal  charge  and  of 
ad'missions  made  in  connection  there- 
with, 16-458. 

Admissibility  in  criminal  prosecutions  of  evi- 
dence given  by  defendant  before  coroner, 
3-517;    12-161. 

Admissibility  in  evidence  in  criminal  action 
of  statements  made  by  defendant  before 
grand  jury,  9-1215. 

Admissibility  in  evidence,  in  criminal  prose- 
eutioa,.  of  fontter'  plea  of  guilty,  5-719. 

©om.petency  in  cr'imdnal  cases  of  former  testi>- 
mony  af  absent-  witness,  1-471;  13'-973. 

Admissibility  in  evidence'  Of  Undeiiled  accusa- 
tion of  crime;  4-1042;   12-875. 

Admissibility,  in  criminal-  prosecution',  Of'evi- 
dence  of  threats  by  tlwTd  person  to  com- 
mit crime  charged  agdinst  defendant, 
10-323.. 

Admissibility  of  evidence-  i)o  prove  fculsity  of 
report  upon  which-  accused-  claims  to 
have  acted,  11-607. 

Admissibility  on  issue  of  insanity,  of  evi- 
dence of  ancestors  or  kindred,  6-29. 

Burden  and  quantum  of  proof  on  issue  of  in- 
sanity in  criminal  cases,  3-ft26;    15-95. 

b.  Id'entificatioil  of  Accused. 

Identity  of  name  of  defendant  in  criminal' 
prosecution  with  name  of  person  pre- 
viously eonvictled  as  establishing  identSty 
of  person,  6-1026;   14^589. 

Wfentification  of  accused  person  by  his  voice, 
14-82;    20-403. 
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CRIMINAL  -LAVf  — continued. 
c.  Confessions. 

Admissibility  in  evidence  of  confession  of  de- 
fendant against  himself  and  codefend- 
ant,  4-918;    18-274. 

Admissibility  in  evidence  of  part  of  confes- 
sion, 9-347. 

Admissibility  of  confessions  obtained  by  fraud 
or  trick,  15-274. 

Sufficiency  of  extra-judicial  confession  with- 
out corroborative  evidence  to  sustain 
conviction,  10-913. 

Right  of  accused  to  introduce  evidence  as  to 
voluntary  character  of  confession  before 
admission  thereof  in  evidence,  15-184. 

Admissibility  of  evidence  in  rebuttal  of  con- 
fession, 16-791. 

Right  of  accused  to  show  insanity  at  time  of 
alleged  confession,  16^1086. 

Admissibility  of  improper  or  involuntary  con- 
fession to  impeach  defendant  in  crim- 
inal case,  17-872. 

d.  Character. 

Admissibility  in  criminal  prosecution  of  per- 
sonal knowledge  or  opinion  of  witness 
as  to  character  of  accused,  12-750. 

Right  of  defendant  in  homicide  case  to  intro- 
duce evidence  of  his  good  character,  11- 
1189. 

Admissibility  of  evidence  of  character  of  de- 
ceased in  prosecution  for  homicide,  4- 
.■538;   11-229. 

Admissibility  of  evidence  of  reputation  of  de- 
ceased's family  in  prosecution  for  homi- 
cide, 18-983.  . 

Right  of  prosecution  to  comment  on  failure 
of  accused  to  produce  evidence  of  good 
character,  19-407. 


e.  Proof  of  Other  Crimes. 

Admissibility,  to  prove  motive  for  crime,  of 
evidence  tending  to  prove  other  crimes 
against  defendant,  7-66. 

Proof  of  other  crimes  in  prosecution  for 
.  bribery,  15-195. 

Proof  of  other  burglaries  on  prosecution  for 
burglary,  16-669. 

Proof  of  other  offenses  and  similar  acts  in 
prosecution  for  embezzlement,   11-816. 

Admissibility  of  evidence  of  similar  trans- 
actions in  prosecution  for  false  pre- 
tenses, 10-906;   17-464. 

Proof  of  other  forgeries  in  prosecution  for 
forgery,  9-456. 

Proof  of  other  acts  of  familiarity  or  inter- 
course in  prosecution  for  incest,  10-656. 

Proof  of  similar  .crimes  in  prosecution  for 
kidnapping,  14^693. 

Proof  of  other  offenses  in  prosecution  for  vio- 
lation of  liquor  law.  18-846. 

Admissibility  of  evidence  of  other  crimes  in 
prosecution  for  rape,  8-459;  18-442. 


CRIMINAL  LAW  —  contirmed. 

f.  Weight  and  Sufficiency  of  Evidence. 

Conviction  for  crime  as  conclusive  evidence 
against  accused  in  subsequent  prosecu- 
tion for  perjury  in  denying  guilt,  13- 
369. 

Number  of  witnesses  and  corroborative  evi- 
dence necessary  to  support  conviction 
for  perjury,  6-812. 

Conviction  for  perjury  upon  contradictory 
statements  of  defendant,  13-731. 

Manner  and  sufficiency  of  proof  of  former 
proceeding  in  prosecution  for  perjury, 
17-265. 

Necessity  and  sufficiency  of  proof  of  guilty 
knowledge  on  part  of  one  chargsd  with 
receiving  stolen  property,  15-899. 

7.  Duty  of  State  to  Call  Witnesses. 

Necessity  that  prosecution  should  call  all 
witnesses  indorsed  on  indictment,  10- 
247. 

Duty  of  state  in  criminal  case  to  call  eye- 
witnesses of  crime,   16-918. 

8.  Instructions. 

Propriety  of  instruction  defining  reasonable 
doubt  as  doubt  for  which  juror  can  give 
reason,  11-1019. 

Right  of  defendant  in  criminal  case  to  in- 
struction as  to  reasonable  doubt  deal- 
ing with  individual  juror,  11-433. 

Effect  of  erroneous  instruction  as  to  higher 
degree  of  crime  where  jury  are  properly 
instructed  as  to,  and  find  verdict  for, 
lower  degree,  14-989. 

Right  of  court  to  direct  verdict  of  guilty  in 
criminal  case  where  plea  of  "  not 
guilty "  has  been  entered,  8-808. 

9.  Sentence  and  Punishment. 

Right  of  accused  to  be  present  when  sen- 
tenced, 6-451;   11-813. 

Necessity  of  informing  prisoner  of  nature  of 
charge,  plea,  and  verdict  before  sen- 
tence, 19-100. 

Admissibility  of  evidence  in  criminal  case 
after  conviction  in  mitigation  or  ag- 
gravation of  sentence,   14-968. 

Right  of  prisoner  convicted  of  offense  to  have 
other  offenses  pending  against  him  dis- 
posed of  finally  in  passing  sentence,  20- 
873. 

Right  of  prisoner  who  has  received  excessive 
sentence  to  be  discharged  on  habeas 
corpus  or  appeal,  7-144. 

Effect  of  invalidity  of  part  of  cumulative 
sentence,  10-511. 

Power  of  court  to  suspend  sentence  in  crim- 
inal case,  8-386;   14-722. 

Validity  of  statute  prescribing  special  pun- 
ishment for  prior  offender  or  habitual 
criminal,  18-923. 

Constitutionality  of  statute  conferring  on 
board  power  to  commute  sentences  of 
criminals,  4-1111;   14-479. 


CEOPS  —  CUSTOMS  AND  USAGES. 
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Effect  of  puiiisument  autually  imposed  to  re- 
duce grade  of  crime  from  felony  to  mis- 
demeanor,  8-S21. 

Imposition  of  both  of  alternative  punish- 
ments. 1-734. 

Laws  changing  punishment  as  ex  post  facto 
laws,  3-77. 

Reconfinement  of  recaptured  criminal  for  re- 
mainder of  sentence,  3-416. 

10.  Repeal  of  Statute. 

Ettect  of  repeal  of  criminal  statute  after 
judgment,   1-220;    16^69. 

Statutes  prescribing  effect  of  repeal  of  crim- 
inal statute  on  prosecutions  for  prior 
offenses,  6-891. 

11.    PUBUCATION  OF  REPORTS  OF  EXECUTIONS. 

Validity  of  statute  prohibiting  publication 
of  report  of  criminal  execution,  10-353. 


CROSSINGS. 

Injuries  to  servants  at,  see  Master  and  Ser- 
vant. 

Passengers  crossing  tracks,  see  Carriers. 

Railroad  crossings,  see  Railroads. 

Street  crossings,  see  Streets  and  Highways. 

Street  railway  crossings,  see  Street  Rail- 
ways. 


CROSS-PETITION. 

Jurisdiction    to    grant    divorce    decree    upon 
nonresident's  cross-petition,  see  Divorce. 


CROWD. 

Liability  of  proprietor  of  department  store 
for  injuries  caused  by  crowd  in  store, 
18-42. 


CROPS. 

Landlord  and  Tenant,  see  that  title. 
Wife's  right  to  by  virtue  of  estate  by  entirety, 
see  Husband  and  Wife. 

Right  of  farm  laborer  to  lien  on  crops,  20- 
356. 

Right  to  growing  crops  upon  death  of  life 
tenant,  14-38. 

Right  of  tenant,  under  lease  for  fixed  period, 
to  crops  after  termination  of  lease,  9- 
1139. 

Right  of  landlord  to  growing  crops  where 
tenant's  estate  is  forfeited  by  his  own 
act,  15-1033. 

Succession  to  growing  crops  of  decedent,  17- 
943. 

Validity  of  parol  reservation  of  crops  by  ven- 
dor of  land,  18-504. 

Validity  of  mortgage  of,  or  agreement  to 
mortgage,  crops  to  be  planted,  5-400. 

Growing  or  standing  crops  as  personalty  sub- 
ject to  replevin,  5-480. 

Sufficiency  of  levy  of  execution  on  standing 
crops,  15-884. 

Measure  of  damages  for  loss  of  or  injury  to 
growing  crops,  6-949;    12-782. 


CROSS   BILXS. 

Generally,  see  Equity. 

In    proceedings    to    force    mechanics'    liens, 
see  Mechanics'  Liens. 


CRUEI.  AND  UNUSUAL  PUNISH- 
MENT. 

What  is  cruel  and  unusual  punishment,   19- 
725. 

CRUELTY. 

Divorce  for,  see  Divorce. 
To  animals,  see  Animals. 


CULTIVATION     OP     LAND. 

As  "  improvement,"  see  Improvement. 

CURATIVE    STATUTE. 

Power  of  legislature  to  enact,  see  Statutes. 

CURTESY. 

Dower,  see  that  title. 

Necessity  of  concurrence  of  seizin  and  birth 
of  issue  to  support  estate  by  curtesy, 
15-730. 

Right  of  curtesy  in  lands  held  under  contract 
of  purchase,  15-580. 

Right  of  curtesy  in  lands  subject  to  life  es- 
tate, 6-93. 

Right  of  alien  to  take  estate  as  tenant  by 
curtesy,   7-504. 

Divorce  as  barring  right  of  curtesy,  17-730. 


CROSS-EXAMINATION. 

Of  witnesses,  see  Witnesses. 


CUSTOMS    AND    USAGES. 

See  Usages  and  Customs. 


CO 


IXDEX  TO  NOTES,  1-20  AISTN.  GAS. 


CUTTING   OF   TREES. 

See  Teees   and  Timbeb. 

CT   1>RE&   DOCJTRtNE. 

Gtiiieral  charitable  intent  essential  to  appli- 
cation of  cy  pres  doctrine,  1-541. 


As  idem  sonans  with  T,  see  Names. 


DAMAGES. 

1.  Measure  of  Damages  (jEnebally. 

2.  Elements  of  Damages. 

3.  Aggravation  Or  MlWdAtiON  of  DAitAtiES. 

4.  EJCESlPLAiit  Or  V^MfiTt  DAMAQiSs. 

5.  Mode  of  Assessment. 

6.  Inadequacy  or  Excessiveness  of  Award. 

7.  Failure  to  Award  Nominal  Damages. 

8.  StU-ulATions    as    fel    DA«A6ES  6b  S'cte- 

feitukes. 

P'oT  assafllt,  s«i*  A^SAUW. 

In  attachment,  see  Attachment. 

For  breach  of  promise,  see  Breach  op 
Promise  of  MASSiAca: 

Carrier's  delay  in  transporting  goods,  see 
Carriers.  ,_, 

For  carrying  passenger  beyond  destination; 
see  Carriers. 

Check  wrongfully  dishonored,  see  Checks. 

For  condemnation  of  land,  see  Eminent  Do- 
JiAlJf. 

As  condition  to  rescission  of  contract  of  sale, 
see  SAtSa. 

For  conversion  of  or  failure  to  deliver  house- 
hold goods,  see  Conversion. 

For  conversion  of  shares  of  stock,-  see  Cor- 
porations. 

Counsel  fees  as  damages  for  dissolution  of  in- 
junction, see  l-^JiiNfrioiiS. 

For  crops  injured  or  destroyed,  see  Crops. 

For  death  by  wrongful  act,  see  Death  by 
Wrongful  Act. 

Decree  awarding  of  as  alternative  to  injunc- 
tion, see  Injunctions. 

Depreciation  ai  vahie  of  ftdiJiHy  replevied, 
see  Replevin. 

In  ^change;  of  property,  see  EiftHilf(5*  Olr 
Property. 

Fines  and  Penalties,  see  that  title. 

Under  ifldeninity  coWralcts,  see  iNftEMtlriT'* 
Contracts. 

To  infant  for  persortal  injiftries-,  see  Infants. 

For  injuries  to  live  stock,  see  Animals. 

For  injury  to  lateral  or  subjacent  support/  see 
Adjoining  dwNEEs. 

Interest  on  value  of  premises  as  recoverable 
in  ejectment,  see  SjECttiiil^T. 

To  landlord  for  tenant's  failure  to  repair,  see 
Landlord  and  Tenant. 

Law  fToveyntrtg,-  see  CONFLief  OS-  1/AWS. 

For  liquor  license  wrongfully  revoked,  see  In- 
toxicating LWJUOBSv 


DAMAGES  —  continued. 

To  mines,  see  Mines  and  Minerals. 

Against   municipality   as    affected    by   claiui 

filed,  see  MtiNiciPAi,  Corporations. 
Opinion  as  to  damage  to  realty,  see  Evidence. 
]?dt  pitrt  petfdrilidhce  of  coiltract  of  Sef-Vlfces, 

see  Frauds,  Statute  of. 
For  personal  injuries  to  infant,  see  Infants. 
For  pollution  of  watercourse,  see  Waters  and 

WATERCOURSES: 

I*or  property  taken  for  public  use,  see  Emi- 
nent Domain. 
For    railroad's   failure   to    erect   station,   see 

EAILfiOADS. 

E^al   estate   brdker's   right   to   rfecoter   tfoiix 

purchaset,  see  Brokers. 
EeiiEaSe  and  Discharge,  see  that  title. 
Respecting  sales  of  goods,  see  Saues. 
Respecting   sales   of  landSj   see  Vendor  and 

Purchaser. 
For  seaman's  wrongful  disehargfej  see  S'siPS 

AND  Shipping. 
Seduction  as  element,  see  Breach  of  Promise 

OP  Marriage. 
Specific  performance  where  contract  provides 

for    liquidated    damages,    see    Specific 

Performance. 
In  telegraph  cases,  see  Telegraphs  and  Tele- 
phones. 
To  tenants;  see  Landlord  and.  Tenant. 
For  trees  injured  or  destroyed,  see  'Trees  and 

Timber. 
For  vessels  lost,  see  Ships  and  Shipping. 
Sy  wife  for  loss  of  earnings,  see  HijSb'And  And 

Wife. 

1.  Measure  of  DAMAriiis  dsji^BkttY. 

MedSiire  of  dariiages  for  fdSs'  or  degtruetiofi  of 

jjfopertv     having     no     msirkeit     value, 

9-1148." 
teaSure  of  damage^  recoveraWe  by'  wife  6i 

child  for  death  of  htf^'Eind  or  parent  by 

wrongful  act,  16-931. 
Meastife  of  (inHin^ed  where'  t^«aiit  hdlds  oVef 

without  consent  of  landlord,  17-2184. 

2.  Elements  of  Damages. 

Eigitt  to  recO^'ev  daftia^es  for  bodily  pain  and 
suffering  resulting  from  fright  witliout 
actual  pdysical  violence,  12-741. 

Right,  to  recover  for  future  prain  and  suffer- 
ino;  in  action  for  personal  injury, 
9-1051. 

Necessity  and  contpetency  of  evidence  as  to 
mental  suffering,  2-55. 

Recovery  of  damages  for  mental  suffering  for 
physical  injuries  of  another,  5-579. 

Loss  of  time  as  eTeinent  of  d'almages  for  loss 
of  property,  17-1080. 

Business  profits  as  element  of  daiirages  for 
peHtiUSi  fnjurieg,  11-45;   H-dSi. 

Impairment  of  prospects  of  marriage  as  ele- 
ment of  damages  for  personal  iniuries, 
15-53. 

Loss  of  soiftVty  o*  m'M  stg  eie^eirt  6f  damages 
in  action  by  parent  for  injuries  to  child, 
18-4!79v 


DAMS  — DANGER 
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DAMAGES  —  coniinued. 

Losa  of  unborn  child  as  element  of  damage  in 
action  for  personal  injuries  to  woman, 
19-266. 

Eight  to  recover  damages  for  future  disabil- 
itv  in  absence  of  special  allegation 
thereof,  20-116. 

Admissibility  of  evidence  in  action  for  per- 
sonal injuries,  of  lack  of  cdiicxtion  or 
fitness  of  person  injured  for  other  pur* 
suits,  14-856. 

Allowance  of  interest  upon  damages  for  eon- 
version  of  property  or  injury  thereto, 
1-763. 

Recovery  of  consequential  damages  for  breach 
of  implied  warranty  on  sale  of  food,  16- 
497. 

3.  Aggravation  or  Mitigation  of  Damages. 

Attack  by  defendant  on  plaintiff's  character 
as  aggravation  of  damages  in  action  for 
breach  of  promise  of  marriage,  19-1128. 

Necessity  of  pleading  specially  matters  in 
mitigation  of  damages,  10-219, 

Gratuity  from  third  person  as  mitigation  of 
damages,  1-213;  10-794. 

Eight  of  defendant  sued  for  conversion  of 
chose  in  action  to  show  insolvency  in 
mitigation  of  damages,  6-841. 

Provocation  in  mitigation  of  damages  for  as- 
sault, 1-899;   19-762. 

Admissibility  of  evidence  of  benefit  to  owner 
in  mitigation  of  damages  for  trespass, 
20-925. 

Admissibility  of  evidence  of  provocation  in 
mitigation  of  damages  in  action  for  libel 
or  slander,  4-923. 

Admissibility  of  evidence  of  retraction  in  re- 
duction of  damages  for  libel  or  slander, 
15-84. 

4.    EXEMPLABT   OB   PUNITIVE   DAMAGES. 

Power  of  court  of  equity  to  award  exemplary 
damages,  15-547, 

Exemplary  damages  as  matter  of  right,  19- 
574. 

Eight  to  recover  exemplary  damages  for  as- 
sault, 11-1175. 

Exemplary  damages  in  action  on  contract 
other  than  contract  to  marry,  3-413; 
16-104. 

Punitive  damages  in  action  of  replevin  or 
claim  and  delivery,  4-71. 

Injury  to  person  as  warranting  recovery  of 
exemplary  damages  in  action  for  tres- 
pass on  realty,  16-75. 

Eight  to  recover  punitive  damages  for  failure 
of  carrier  to  transport  baggage  to 
proper  place,  11-837. 

'^'^alidity  of  statute  authorizing;  recovery  of 
exemplary  damages  for  act  punishable 
as  crime,  9-638. 

Functions  of  court  and  jury  in  allowance  of 
exemplarv  damages  for  libe)  and  slan- 
der, J4-823, 


DAMAGES  —  continueJ. 

Inadequacy  of  verdict  for  punitive  damages 
only  as  ground  for  setting  aside  verdict, 
20-879. 

5.  Mode  or  Assessment. 
Eight  of  defendant  in  personal  injury  case  to 
have  jury  assess  separately  damages  for 
physical  injury  and  for  mental  shock, 
20-990. 

6.  Inadequacy  or  Excessiveness  op  Aw  abb. 

Inadequacy  of  damages  in  personal  injury  ac- 
tion as  ground  for  setting  aside  verdict, 
8-903;  17-1073. 

Inadequacy  of  verdict  for  punitive  damages 
only  as  ground  for  setting  aside  verdict, 
20-879. 

\Vhat  is  excessive  verdict  in  action  for  death 
by  wrongful  act,  18-1209. 

What  is  excessive  verdict  in  action  for  per- 
sonal injuries  not  resulting  in  death, 
16-8. 

What  is  excessive  verdict  in  action  for  breach 
of  promise  of  marriage,  16-981. 

Necessity  of  consent  of  losing  party  to  re- 
mittitur of  damages,  2-675. 

Remittitur  when  excessive  verdict  is  granted 
through  passion  or  prejudice,  3-939. 

7.  Failure  to  Award  Nominai,  Damages. 
Failure  to  give  nominal  damages  as  reversible 
error,  5-225. 

8.  Stipulations  as  to  Damages  or  Fortei- 

TURES. 

Deposit  by  tenant  to  secure  performance  nf 
stipulations  contained  in  lease  as  pen- 
alty or  liquidated  damages,  19-215. 

Stipulated  forfeiture  for  breach  of  contract 
as  penalty  or  liquidated  damages, 
1-244;  10-225. 


DAMS. 

See  Waters  and  Watercourses. 

DANCING   SCHOOIiS. 

Statutory  regulation  of  dancing  schools  or 
academies,  19-631. 

DANGER. 

Automobiles  as  inherently  dangerous,  see 
Motor  Vehicles. 

As  element  of  damage  to  land  by  construction 
of  railroad,  see  Eminent  Domain. 

Explosions  and  Explosives,  see  tlmt  title. 

Opinion  evidence  as  to  whether  wni-k.  situa- 
tion, appliance,  etc.,  is  dangerpus,  see 
Evidence. 

Railroads,  see  that  title. 

Spring  Guns,  see  that  title, 
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DATE. 

Of  crime  as  alleged  in  indictment,  see  Indict- 
ments AND  iNrOBMATIONS. 


DAT. 

Day's  labor,  see  Labob  Laws. 
Time,  see  that  title. 


DEAD   BODY. 

Burial  of,  see  Cemeteeies. 

Undebtaivebs  and  Embalmees,  see  that  title. 

Right  of  property  in  dead  bodies  of  human 
beings,  3-132;  14-470. 


DEAF    AND    DUMB    PERSONS. 

Contributory  negligence  of  deaf  persons,  see 
Negligence. 

Contractual  capacity  of  deaf  and  dumb  per- 
son, 14-53. 

Responsibility  of  deaf  and  dumb  persons  for 
crime,  16-444. 

Mode  of  taking  testimony  of  deafmute,  9-88. 


DEATH. 

Abatement  of  action  by,  see  Abatement  and 
Revival. 

Accidental  death  within  insurance  contract, 
see  Insurance. 

Of  annuitant,  see  Annuities. 

Bigamy  as  affected  by  belief  in  death  of  for- 
mer spouse,  see  Bigamy. 

Divorce  action  abated  by,  see  Divobce. 

Divorce,  vacation  of  decree  after  death  of 
party,  see  Divobce. 

Dying  declarations,  see  Homicide. 

EXECUTOBS  AND  Administbatoes,  See  that 
title. 

Expert  testimony  as  to  life  expectancy,  see 
Lite. 

Homicide,  see  that  title. 

Insubance,  see  that  title. 

Of  judgment  plaintiff  as  affecting  time  to  ap- 
peal, see  Appeal  and  Ebbob. 

Of  partner,  see  Paetnebship. 

Of  public  officers,  see  Pubijc  Ofpicees. 

Of  servant  during  term,  see  Mastee  and  Ser- 
vant. 

Testimony  as  to  transactions  with  decedents, 
see  Witnesse.s. 

Trust  as  affected  by  death  of  donor,  see 
Teusts  A'^n  Trustees. 

Wills,  see  that  title. 

Of  witness  rendering  former  testimony  admis- 
sible, see  Evidence. 

Facts  which  must  be  shown  in  connection 
with  absence  to  establish  presumption 
of  de^th,  7-573;  14-242. 


DEATH  —  continued. 

Right  to  and  effect  of  administration  on  es- 
tate of  person  presumed  to  be  dead, 
3-1126;  14-148. 

Right  of  party  to  instrument  to  deny  execu- 
tion thereof  by  himself  after  death  of 
other  party,  17-398. 

DEATH   BY   WBONGFUI.   ACT. 

CrviL  Damage  Acts,  see  that  title. 

From    intoxication,    see    Intoxicating    Liq- 

UOBS. 

Law  governing  distribution  of  damages,  see 
Conflict  of  Laws. 

Survival  of  action,  see  Abatement  and  Re- 
vival. 

Simultaneousness  of  injury  and  death  as  af- 
fecting action  for  damages  by  survivors 
of  injured  person,  3-54. 

Suit  in  foreign  jurisdiction  under  statute  per- 
mitting recovery  for  death  by  wrongful 
act,  2-805;  13-1036. 

Right  of  parent  to  recover  for  death  of 
adopted  child,  15-148. 

Right  of  parent  to  recover  for  death  of  ille- 
gitimate child,  10-810. 

Right  of  nonresident  alien  to  maintain  ac- 
tion for  death  by  wrongful  act,  2-682; 
9-1180. 

Right  of  administrator  of  alien  to  sue  for  lat- 
ter's  death  by  wrongful  act,  12-223. 

Commencement  of  running  of  statute  of  limi- 
tations against  action  for  death  by 
wrongful  act,  17-519. 

Pleading  statute  of  limitations  in  action  for 
death  by  wrongful  act,  19-819. 

Parties  liable  under  statutes  giving  cause  of 
action  for  death  by  wrongful  act,  1-490. 

Justifiable  homicide  as  defense  to  action  for 
death  by  wrongful  act,  18-641. 

Admissibility,  in  action  for  death  by  wrong- 
ful act,  of  mortality  tables  to  show 
probable  duration  of  life,  12-425. 

Measure  of  damages  for  death  by  wrongful 
act  recoverable  by  collateral  next  of  kin, 
10-113. 

Measure  of  damages  recoverable  by  wife  or 
child  for  death  of  husband  or  parent  by 
wrongful  act,  3-103;  16-931. 

Right  to  recover  exemplary  damages  in  ac- 
tion for  death  by  wrongful  act,  6-194. 

Funeral  expenses  as  element  of  damages  for 
death  by  wrongful  act,  6-201 ;  13-744. 

What  is  excessive  verdict  in  action  for  death 
by  wrongful  act,  18-1209. 

Survival  of  action  for  death  by  wrongful  act 
after  death  of  wrongdoer,  12-462. 

Survival  of  action  for  death  by  wrongful  act 
after  death  of  beneficiary,  17-773. 

Release  by  deceased  as  affecting  right  to  re- 
cover for  death  by  wrongful  act,  1-232. 

Recovery  by  administrator  for  death  of  wife 
by  wrongful  act  as  bar  to  recovery  by 
husband  for  tort,  14-554, 
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DE   BONIS   NON. 

Administrator,  see  Executors  and  Adminis- 

TBATORS. 

DEBTS. 

As  consideration  for  contract,  see  Contracts. 

Corporation's  liability  for  debts  of  predeces- 
sor, see  Corporations. 

Of  decedents,  see  Executors  and  Adminis- 
trators. 

Frauds,  statute  of,  as  applicable  to  agreement 
for  assumption  of  debt,  see  Frauds, 
Statute  or. 

Gambling  debts,  see  Gaming  and  Gaming 
Houses. 

Garnishment  of  debts,  see  Garnishment. 

Imprisonment  for,  see  Imprisonment  foe 
Debt  and  in  Civil  Actions. 

Libel  in  charge  of  refusal  to  pay,  see  Libel 
and  Slander. 

Limitation  upon  municipal  indebtedness,  see 
Municipal  Corporations. 

Of  mortgages,  see  Mortgages  and  Deeds  of 
Trust. 

Of  municipalities,  see  Municipal  Corpora- 
tions. 

Payment  of,  see  Payment. 

Promises  to  answer  for,  see  Frauds,  Statute 
of. 

Taxation  of,  see  Taxation. 

Under  bankruptcy  law,  see  Bankruptcy. 

Character  of  "  corporate  debts "  for  which 
directors  are  liable,  12-807. 


DECEDEirrS'   ESTATES. 

Attachment  of,  see  Attachment. 
Descent  and  Distribution,  see  that  title. 
Executors    and    Administrators,    see    that 

title. 
Larceny   of  property  belonging   to.   pleading 

and  proof  of  ownership,  see  Larceny. 
Place  of  taxation  of,  see  Tax.^tion. 
Settlement  of  in  equity,  see  Eqi^ity. 
State's  priority  against,  see  States. 
Subrogation  to  creditor's  rights  against,  see 

Subrogation. 
Taxation  of,  see  Taxation. 
Testimony  as  to  transactions  with  decedent, 

see  Witnesses. 
Wills,  see  that  title. 


DECEIT. 

•False  Pretenses  and  Cheats,  see  that  title. 
Fraud  and  Deceit,  see  that  title. 


DECISIONS. 

Of   architects  under   working   contracts. 

Architects. 
Of  courts,  see  Courts. 
Starf  Decisisi,  see  that  title, 


DECLARATION. 

See   Pleading    and   cross-references. 

DECLARATIONS. 

Dying  Declarations,  see  that  title;  and  see 

Homicide. 
In  evidence,  see  Evidence. 

DECREES. 

See  Judgments. 

DEDICATION. 

For  cemetery  purposes,  see  Cemeteries. 

Implied  acceptance,  by  public  user,  of  land 
dedicated  to  public  use,  .S-792. 

Dedication  of  park  or  square  by  selling  lots 
according  to  map  or  plat,  17-312. 

Wliat  causes  reverter  after  dedication,  1-455. 

DEEDS. 

1.  Nature  of  Instrument. 

2.  Names  of  Parties. 

3.  Attestation. 

4.  Delivery  and  Acceptance. 

5.  Construction. 

6.  Description  of  Land. 

7.  Alterations. 

Acknowledgment  of,   see  Acknowledgments. 

By  administrators,  see  Executors  and  Ad- 
ministrators. 

Alteration  of  Instruments,  see  that  title. 

Antecedent  debt  as  consideration,  see  Con- 
tracts. 

Avoidance  of  in  ejectment,  see  Ejectment. 

Consideration,  antecedent  debt  as,  see  Con- 
tracts. 

Covenants  in,  see  Covenants. 

By  executors,  see  Executors  and  Adminis- 
trators. 

As  mortgages  by  parol  agreement,  see 
Frauds,  Statute  of. 

Opinion  evidence  of  mental  capacity  of  par- 
ties, see  Contracts. 

Parol  evidence  affecting,  see  Evidence. 

Recital  of  consideration  as  promise  to  pay, 
see  Limitations  of  Actions. 

Recordation,  see  Records. 

Seals,  see  that  title. 

For  support,  see  Support  and  Maintenance. 

Tax  deeds,  see  Taxation. 

Trust  deeds,  see  Mortgages  and  Deeds  of 
Tritst. 

Undue  influence  affecting,  see  Undue  Influ- 
ence. 

Vendor  and  Purchaser,  see  that  title. 

1.  Nature  op  Instrument. 
Price  as  consideration  in  determining  whether 
deed  was  intended  aa  mortgage,  20-1 1  fto. 
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DEEDS  —  continued. 

2,  Names  qf  Pabtjss.    . 
Effect   of  omission   of  grantor's  name  from 

body  of  deed,  12-203. 
Validity    of    deed    to    fietiticras    grantee,    or 

grantee  under  assumed  name,  10-97. 

3.  ArrESTATiON. 

Effect  on  validity  of  deed  between  parties 
thereto  of  failure  to  comply  with  statu- 
tory requirem,ent  as  to  number  of  attest- 
ing witnesses,  18-1101. 

Competency  of  attesting  witness  to  deed  or 
mortgage,  15-591. 

Sufficiency  of  phras«  above  signatures  to  indi- 
cate that  persons  signing  deed  are  wit- 
nesses, 12-281, 

4.  Deuvbbt  and  Acceptance. 
Delivery  of  deed  by  deposit  by  grantor  for 

registration,  7-'226. 
Grantor  as  agent  of  grantee  to  accept  delivery 

of  deed,  12-1072. 
Application   of  doctrine  of  relation  back  to 

first  delivery  of  deed  deposited  in  escrow 

to  defeat  intervening  claims  of  creditors, 

16-1132. 
Necessity  that  condition  upon  which  deed  is 

delivered  in  escrow  should  be  in  writing, 

16-97. 
Delivery  of  instrument  to  agent  of  person  to 

be    benefited    thereby    as    delivery    in 

escrow,  19-250. 
Presumption   as   to   date   of   delivery  where 

dates    of    deed    and    certificate   of    ae- 

knowledgment  differ,  15-151. 
Acceptance  of  deed  by  grantor,  1-868. 

5.    CONSTBUCTION. 

Distinction  between  exception  and  reservatioii 
in  deed,  18-799, 

Construction  of  instrument  in  form  of  deed 
to  become  effective  upon  death  of 
grantor,  7-790. 

Construction  of  habendum  clause  In  deed  i^^ 
connection  with  premises,  8-444. 

Construction  of  term  "  more  or  less  "  in  deed 
of  realty,  12-297. 

Words  merely  declaratory  of  purpose  or  con- 
sideration of  conveyance  or  devise  as 
creating  conditional  estate,  3-38;  12- 
227. 

6.  DESCRlPTIOJf  OF  Land, 
Effect  of  uncertainty  in  description  of  land 

reserved  or  excepted  in  deed  or  contract 

of  sale,  19-1209. 
Effect  of  conveyance  of  part  of  tract  of  land 

by  acreage  or  fraction,  2-918. 

7.  Alterations. 
Effect  of  alteration  of  deed  by  grantor  after 
delivery  ^n^  wjtihout  consent  of  grantee, 
10-459, 


DEEDS    OF  TRUST. 

See  MoETGAGEs  at«d  Deeds  of  Tkjst. 

"  DEEM  "  —  «  DEEMED." 

Meaning  of  term  "deem"  or  ''deemed,"  18- 
480, 

DE   FACTO. 

Corporations,  see  Cobpobations. 

Judges,  see  Judges. 

Municipalities,  see  Municipal  Co^oaATiONS. 

Officers,  see  Public  Opficees. 

DEFAMATION. 

See  Libel  and  Slandee. 

DEFAtJI/F. 

Judgments  by,  see  Judgments. 

Promise  to  answer  for,  see  Frauds,  Statute 

OP. 

DEFECTS. 

In  highways,  see  Streets  and  Highways. 

DEGRADING   WITNESSES. 

Question    tending    to    degrade    vrttness,    see 

Witnesses. 

DELAY. 

By  carrier,  see  Carriers. 
Laches,  see  that  title. 
In  performing  contract,  see  Contracts. 
In  transmission  of  messages,  see  Tbleoeaphs 
AND  Telephones. 

DELEGATION. 

By  master  of  duties  toward  servant,  see 
Master  and  Servant. 

Of  taxing  power  to  school  districts,  see  Taxa- 
tion. 

DELIVERY. 

Of  baggage  to  or  by  carrier,  see  Carriers. 
Of  bills  and  notes,  see  Bills  and  Notes. 
To  carriers,  see  Carriers. 
Of  checks,  see  Checks. 
Claim  and  delivery,  see  Replevin. 
Contract  for  sale  of  property  for  future  deliv- 
ery, legality  of,  see  Contracts. 
Of  deeds,  see  Deeds. 
P.  O.  B.,  see  Free  on  Board. 
Of  gifts,  see  Gifts. 

Of  goods  by  vessel,  see  Ships  and  Shipping. 
Of  goods  sold,  see  Sajles, 
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DELIVERY  —  continued. 
To  innkeeper  under  statute  limiting  liability, 
see  Inns,  Boakdinq  Houses,  and  Apabt- 

MENTS. 

Within  statute  of  frauds,  see  Frauds,  Stat- 
ute OP. 

Of  telegraph  messages,  see  Telegraphs  and 
Telephones. 

Validity  of  pledge  without,  see  Pledge  and 

COLLATEBAL  SECUBITY. 


DEMAND. 

As  condition  precedent  to  suit  on  note,  see 

Bills  and  Notes. 
Necessary  to  start  statute  of  limitations,  see 

Limitations  of  Actions. 
For  rent  as  condition  to  forfeiture  of  term, 

see  Landlord  and  Tenant. 
To  support  replevin  action,  see  Replevin. 


DE   MINIMIS. 

Doctrine  "  de  minimis  non  curat  lex"  as  ap- 
plicable to  fractions  of  money,  18-691. 

Application  of  maxim  "  de  minimis  non  curat 
lex  "  to  tax  proceedings,  19-694. 


DEMISES. 

See  Landlord  and  Tenant. 

DEMONSTRATIVE   EVIDENCE. 

See  Evidence. 

DEMONSTRATIVE   LEGACIES. 

See  Wills. 

DEMURRAGE. 

Validity  of  statute,  ordinance,  or  rule  provid- 
ing for  reciprocal  demurrage,  13-964; 
19-1092. 

Lien  of  railroad  company  for  demurrage 
charges,  4-15. 

Lien  of  carrier  by  water  for  demurrage  in  ab- 
sence of  contract,  5-388. 

DEMURRERS. 

See  Pleading. 

DEMURRER   TO   EVIDENCE. 

See  Trial. 

DENIAL. 

See  Pleading. 
YoLS.  1-20  — Ann.  Cas.  Digest. —  5, 


DENTISTS. 

Constitutionality  of  statute  requiring  dentists 
to  take  out  licenses  as  impairing  vested 
rights  of  previous  practitioners,  5-1005; 
19-833. 

Practice  of  medicine  and  surgery  as  embrac- 
ing practice  of  dentistry,  16-488. 

Imputation  of  ignorance,  incompetence,  etc., 
to  physician,  dentist,  or  druggist,  as 
sl&der  or  libel,  20-482. 


DEPARTMENT  STORES. 

Injuries  caused  by  crowds  in,  see  License. 

"  DEPENDENT." 

As  designation  of  beneficiaries  in  insurance, 
see  Insdeance. 

DEPOSIT. 

Bailments  generally,  see  Bailments. 
Of  bail,  see  Bail. 

Bank  deposits,  see  Banks  and  Banking. 
Of  grain  in  warehouse,  see  Warehouses. 
Running  of  limitations  against  actions  to  re- 
cover, see  Limitations  op  Actions. 

DEPOSITIONS. 

Interest  as  affecting  qualification  of  person 
to  take  deposition,  6-610. 

Persons  who  may  write  deposition,  11-1067. 

Duty  of  court  to  compel  production  of  evi- 
dence for  use  in  another  jurisdiction  ir- 
respective of  its  admissibility,  6-577. 

Admissibility  of  deposition  of  party  to  action, 
10-960. 

Right  to  take  deposition  pending  appeal,  17- 
936. 


DEPOSIT    OF    PUBLIC    FUNDS. 

As  preferred  claim  in  bankruptcy,  see  Bank- 
ruptcy. 

Public  officer's  liability  for  loss  of  funds,  see 
Public  Officebs. 


DEPOTS. 

Of  railroads,  see  Railboads. 

DEPUTY. 

Power  of  deputy  to  take  acknowledgments, 
3-299. 

DERAILMENT. 

Of  cars  as  evidence  of  negligence,  see  Car- 
RIEbs, 
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DEBELICTS.  DE   SON   TORT. 

What  constitutes  a  derelict,  17-939.  ®*«  Executoes  and  Administbatobs. 


DERRICKS. 

Injuries  to  servants  from,  see  Masteb  Am) 
Servant. 


DESCENT    AND    DISTRIBUTION. 

Advancements,  see  that  title. 

EXECTJTORS    AND    ADMINISTEATOES,        966    that 

title. 

Inheritance  of  executory  contract  of  sale,  see 
Vendoe  and  Puechasee. 

Insurance  policy  payable  to  "  estate,"  see 
Insobance. 

Kemainder  given  to  class,  succession  to,  see 
Remainders. 

Taxation  of  property  inherited,  see  Tax- 
ation. 

Wills,  see  that  title. 

Eight  to  take  property  by  inheritance  or  will 
as  natural  right  protected  by  constitu- 
tion, 9-726. 

Succession  to  growing  crops  of  decedent,  17- 
943. 

Succession  between  illegitimate  brothers  and 
sisters,  16-987. 

Right  of  inheritance  within  state  of  child 
adopted  under  laws  of  another  state, 
16-779. 

Succession  by  murderer  to  property  of  victim, 
2-658;  14-99. 

Distributive  share  of  heir  in  real  estate  as 
chargeable  with  heir's  indebtedness  to 
estate  either  as  against  land  itself  or 
proceeds  of  sale  thereof,  7-563. 

Right  of  legatee  or  distributee  to  sue  for  as- 
sets belonging  to  decedent's  estate,  4- 
193. 

DESCRIPTION. 

Amendment  of  pleading  in  respect  of,  see 
Pleading. 

In  indictments,  see  Indictments  and  Infor- 
mations and  cross-references  there- 
under. 

Of  land  sold,  see  Vendoe  and  Puechaser. 

Of  person  defrauded  in  indictment  for  false 
pretenses,  see  False  Peetenses  and 
Cheats. 

Of  property  in  indictment  for  larceny,  see 
Labceny. 


DESERTION. 

Divorce  for,  see  Divoece. 
By  husband  as  depriving  wife  and  family  of 
homestead  rights,  see  Homestead. 


DESTINATION. 

Of  carriers,  see  Cabeiebs. 

DESTRUCTION. 

Of  diseased  animals,  see  Animals. 

Of  gambling    apparatus,    see    Gaming    and 

Gaming  Houses. 
Of  liquors   illegally  kept,   see  Intoxicating 

LiqtTOBs. 

DETAINER. 

See  Foecible  Entry  and  Detainee. 

DETECTIVES. 

Injunction  against  police  surveillance,  see  In- 
junctions. 

Shadowing  by  detective,  1-156. 
Testimony   of   detectives   to    prove    adultery, 
12-960. 

DETINUE. 

See  Refuivin. 

DEVIATION. 

By  carrier  from  route,  see  Caeriehs. 

By  servant  from  course  of  employment,  see 

Master  and  Servant. 
By  vessels,  see  Ships  and  Shipping. 

DEVISES. 

See  WniS. 

DICTA. 

Stabe  Decisis,  see  that  title. 

DICTIONARIES. 

See  Evidence. 

DID. 

Omission  of  word  "did"  in  indictment,  see 
Indictments  and  Information. 

DIRECT   EXAMINATION. 

Of  witnesses,  see  Witnesses, 
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DIRECTING  VERDICT. 

See  Tkial. 

Dismissal  and  Nonsuit,  see  that  title. 


DIRECTORS. 

Of  corporations,  see  Corporations. 


DISCRETION. 

Bail  as  matter  of,  see  Bail. 

Court's  control  of  officers  exercising,  see 
Courts. 

Of  courts  generally,  see  Courts. 

Leading  questions  as  matter  of,  see  Wit- 
nesses. 

Ordinance  vesting  discretion  of  enforcement, 
see  Municipal  Corporations. 

View  by  jury  as  matter  of,  see  Trial. 


DIRECTORY   PROVISIONS. 

Of  constitutions,  see  Constitutional  Law. 

DISABILITY. 

Affecting  contempt,  see  Contempt. 
Damages  recoverable  for  future  disability,  see 
Damages. 

DISBARMENT. 

See  Attorneys  at  Law. 


DISCRIMINATION. 

By  carriers,  see  Carriers. 

In.  favor  of  insured  against  other  policy  hold- 
ers, see  Insurance. 

In  granting  licenses,  see  Licenses. 

Liquor  licenses,  statutes  limiting  granting  of 
to  residents,  see  Intoxicating  Liquors. 

Against  nonresidents  as  to  actions  and  pro- 
ceedings, see  Actions. 

Statute  discriminating  as  to  interest,  see  In- 
terest. 

By  telephone  company,  see  Telegraphs  and 
Telephones. 

By  water  companies,  see  Waterworks  and 
Water  Companies. 


DISCHARGE. 

In  bankruptcy,  see  Bankruptcy. 

Of  firearms,  see  Weapons. 

Of  guarantors,  see  Guaranty. 

Of    parties    to    negotiable    instruments,    see 

Bills  and  Notes. 
Of  prisoner  on  failure  to  find  indictment,  see 

Indictments  and  Informations. 
Release  and  Discharge,  see  that  title. 
Of  servants,  see  Master  and  Servant. 


DISCIPLINE. 

In  schools,  see  Schools. 


DISEASE. 

In  accident  insurance,  see  Insurance. 

Carrier's  duty  toward  person  afflicted  with 
contagious  disease,  see  Carriers. 

Communicated  by  animals,   see  Animals. 

Condonation  of  as  defense  to  divorce,  see  Di- 
vorce. 

Criminal  responsibility  of  person  diseased 
from  use  of  intoxicants,  see  Drunken- 
ness and  Intoxication. 

As  defense  to  action  for  breach  of  promise, 
see  Breach  of  Promise  of  Marriage. 

Health,  see  that  title. 

Hospitals  and  Asylums,  see  that  title. 

Illness  as  proximate  cause  of  injury,  see  Per- 
sonal Injuries. 


DISCONTINUANCE. 

Of  bastardy  proceeding  as  consideration  for 
contract,  see  Contracts. 


DISHONOR. 

Of  bill  or  note,  see  Bills  and  Notes. 
Of  checks,  see  Checks. 


DISCOVERY. 

Jurisdiction  of  court  of  equity  to  entertain 

bill    to   discover    names   or   identity   of 

parties   against   whom   it   is    sought   to 

entertain  action,  11-578. 
Effect  of   denial  of   possession  or  control  of 

documents    concerning   which    discovery 

is  sought,  15-317. 
Refusal  of  discovery  on  ground  that  it  will 

tend  to  convict  defendant  of  conspiracy, 

5-739. 
Parties  defendant  to  bill  of  discovery,  20-906, 


DISMISSAL. 

Of  appeal,  see  Appeal  and  Error. 

Of  servants,  see  Master  and  Servant. 


DISMISSAL   AND    NONSUIT. 

Appeal  by  plaintifT  from  voluntary  nonsuit, 
see  Appeal  and  Error. 

Of  appeal,  see  Appeal  and  Error. 

By  client  without  attorney's  consent.  See  At- 
torneys AT  Law. 

Directing  verdict,  see  Trial. 

Involuntary  dismissal,  see  Triai,, 
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DISMISSAL  AND  NONSUIT  —  co«.tt»Med;. 
Appropriateness  of  nonsuit  in  equity  cause, 

5-211. 
Right  of  complainant  to  dismiss  bill  in  equity 

without  order  of  court,  5-850. 
Dismissal  of  action  by  coplaintifiF,  20-1005. 

What  constitutes  "  final  submission  "  of  cause 
so  as  to  preclude  voluntary  dismissal, 
4-510. 

Dismissal  of  action  by  agreement  as  res  judi- 
cata, 13-655. 

Judgment  of  nonsuit  or  dismissal  in  one  ju- 
risdiction as  bar  to  action  in  another, 
19-1016. 

Dismissal  or  nonsuit  of  removal  cause  in  fed- 
eral court  as  affecting  subsequent  juris- 
diction of  state  court,  4-891 ;  9-942. 


DISOBEDIENCE. 

Of  servants,  see  Mastee  and  Servant. 
Of  subpoena  as  contempt,  see  Contempt. 


DISORDERLY   HOUSES. 

Gaming  and  Gaming  Houses,  see  that  title. 

Place  where  law  against  usury  is  violated,  as 
disorderly  house,  18-988. 

General  reputation  of  house  as  sufficient  evi- 
dence of  its  disorderly  character,  12- 
273. 

Kight  to  recover  rent  for  premises  used  for 
purposes  of  prostitution,  8-181. 

DISPLACEMENT   WAVES. 

Duty  of  vessel  respecting,  see  Ships  and 
Shipping. 


DISTRESS. 

Of  animals,  see  Animals. 
Landlord's  right  of,  see  Landlord  and  Ten- 
ant. 
One  distress  as  bar  to  second,  3-821. 

DISTRIBUTION. 

Of  assets  in  hands  of  receivers,  see  Receivek.s. 
Of  decedents'  estates,  see  Descent  and  Uis- 
tbibution. 


DISTURBING    MEETING. 

'  Place  of  worship  "  or  "  meeting  for  divine 
worship,"  etc.,  within  statute  against 
disturbance  thereof,   19-448. 


DITCHES. 

Dbains,  see  that  title. 

For  irrigation,  see  Ibkioation. 

DIVERSE   CITIZENSHIP. 

As    ground    for    removal,    see    Removal    of 

Causes. 

DIVERSION. 

Of  waters,  see  Waters  and  Watercoubses. 

DIVESTITURE    OF    TITLE. 

Of  bankrupt,  see  Bankruptcy. 

DIVIDENDS. 

See  Corporations. 


DISQUALIFICATION. 

Of  judges,  see  Judges. 
Of  jurors,  see  Jury  and  Jury  Trial. 
Of  justices,  see  Justices  op  Peace. 
Of  witnesses,  see  Witnesses. 


DISRESPECT. 

Brief  containing   disrespectful  language,  see 
Bbiefs  op  Counsel. 


DISSOLUTION. 

Of  attachment,  see  Attachment. 

Of  building  p.ssociations,  see  Building  and 
Loan  Associations. 

Of  corporations  generally,  see  Coeporations. 

Of  municipality,  see  Municipal  Corpora- 
tions. 

Of  mutual  insurance  company,  distribution 
of  assets,  see  Insurance. 

Of  partnership,  see  Partnership. 


DIVINE   WORSHIP. 

Chueches,  see  that  title. 

DIVISION   FENCES. 

See   Fences. 

DIVORCE. 

1.  Jurisdiction  op  Court  Generally. 

2.  Causes  for  Divorce. 

3.  Necessity  for  Compliance  with  Stat- 

ute. 

4.  Defenses. 

5.  Petition. 

6.  E^aDENCE. 

7.  Death  op  Plaintiff. 

8.  Counsel  Fees  Incurred  by  Wife. 

9.  Appeal  from  Decree. 

10.  Decree  of  Foreign  Court. 

11.  Vacation  of  Decree. 

12.  Custody  arp  Sup?obt  of  Childi^en, 
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DIVOECE  —  continued. 

Alimoky,  see  that  title. 

Annulment  of  marriage,  see  Mabbiaoe. 

Beneficiaries  of  insurance  as  affected  by,  see 
Insurance. 

Contracts  to  procure  divorces,  see  Contracts. 

Curtesy  as  affected  by,  see  Curtesy. 

Ne  exeat  in  suit  by  wife,  see  Ne  Exeat. 

Partition  of  homestead  after,  see  Homestead. 

Remarriage  within  proscribed  time,  see  Mar- 
riage. 

Will  as  affected  by,  see  Wills. 

1.  Jurisdiction  of  Court  Generally. 

Jurisdiction  of  court  to  grant  nonresident 
defendant  divorce  upon  cross-petition, 
9-1200. 

Validity  of  decree  in  divorce  proceeding  pass- 
ing title  to  land  situated  in  another  ju- 
risdiction,  17-859. 

2.  Causes  for  Divorce. 

Kefusal  of  intercourse  as  desertion  warrant- 
ing divorce,  12-547. 

Refusal  of  wife  to  follow  husband  to  new 
domicil  as  desertion,  5-852. 

Kecessity  of  personal  violence  to  constitute 
cruelty  warranting  divorce,  9-1090. 

3.  Necessity  for  Compliance  with  Statute. 

Right  of  plaintiff  to  divorce,  in  spite  of  fail- 
ure to  comply  with  statutory  require- 
ments, wliere  defendant  does  not  raise 
objection,  20-341. 

4.  Defenses. 
Connivance  as  bar  to  divorce,  10-819. 
Condonation  of  loathsome  disease  as  defense 

to  divorce  action,   13-216. 

Right  of  recrimination  in  divorce  action  as 
affected  by  comparative  gravity  of  of- 
fenses, 6-171. 

Insanity  of  defendant  in  divorce  proceedings, 
1-252. 

Pardon  as  affecting  right  to  divorce  on  ac- 
count of  conviction  of  crime,  7-1165. 

5.  Petition. 

Necessity  of  allegation  of  residence  of  plain- 
tiff in  petition  for  divorce,  12-1092. 

Necessity  and  sufficiency  of  verification  of 
petition  for  divorce,  11-799. 

6.  Evidence. 
Admissibility  in  divorce  action  of  evidence  to 

show    adulterous    disposition   of   defend- 
ant, 16-1118. 

7.  Death  of  Plaintiff. 
Abatement  of  pending  action  for  divorce  by 
death  of  plaintiff,  17-876. 

8.  Counsel  Fees  Incurred  by  Wife. 

Liability  of  husband  for  counsel  fees  incurred 

by  wife  in  divorce  action,  15-21. 


DIVORCE  —  continued. 

9.  Appeal  from  Decree. 
Right  to  appeal  from  final  decree  of  divorce, 
13-837. 

10.  Decree  of  Foreign  Court. 
Extraterritorial    effect   of   divorce    decree   or 

statute  prohibiting  remarriage  of  party 

or  parties,  15-758. 
Extraterritorial    effect   of    divorce   decree   of 

foreign    court    having    jurisdiction,    4- 

864;    20-870. 
Validity  of  foreign  divorce  as  dependent  upon 

jurisdiction  over  defendant,  5-26. 

11.  Vacation  of  Decree. 
Power  of  court  to  vacate  divorce  decree  for 

fraud,    18-1002. 
Vacation   of    divorce    decree,    after    death   of 

party,  in  direct  proceeding  brought  by 

surviving  party,  5-892. 
Power  of  court  to  award  alimony  in  suit  to 

set  aside  divorce  decree,  19-455. 

12.  Custody  and  Support  of  Children. 

Right  of  court  refusing  divorce  to  award  cus- 
tody of  children,  5-91. 

Conflict  of  laws  as  to  custody  of  children 
after  divorce,  12-1059. 

Liability  of  father  for  support  of  children 
after  divorce  decree  awarding  custody 
to  mother  and  providing  for  main- 
tenance, 12-138. 

Liability  of  father  for  support  of  children 
after  divorce  awarding  custody  to 
mother  but  not  providing  for  mainte- 
nance, 7-903;   14-255. 


DOCKS. 

See  Wharves. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

Discovery  of,  see  Discovery. 

Documentary  evidence,  see  Evidence. 

Production  of,  see  Production  of  Docu- 
ments. 

Subpoena  duces  tecum,  see  Summons  and 
Process. 

DOGS. 

Generally,  see  Animals. 

Barking  as  nuisance,  see  Nuisance. 

DOMESTIC   ANIMAIiS. 

See  Animals. 
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DOMESTIC   REIiATIONS. 

AliMONT,  see  that  title. 

Childbbk,  see  that  title  and  cross-references. 

DrVoBOE,  see  that  title. 

Evidence  of,  see  Evidence. 

GUABDIAN  AND  V\'akd,  see  that  title. 

Husband  and  Wife,  see  that  title. 

Mabeiagb,  see  that  title. 

Mastitb  and  Servant,  see  that  title. 

Pabent  and  Child,  see  that  title. 

BOMICII.. 

Conflict  of  Laws,  see  that  title. 

Acquisition  of  domicil  by  person  in  place 
where  he  enjoys  exemption  from  local 
laws,  18-699. 

DOMINANT   TENEMENTS. 
See  Easements. 

DOOB. 

Burglary  by  opening,  see  Bubqlaby. 

As  fixture,  see  Fixtubes. 

Injuries  to  passengers  by  oar  doors,  see  Cak- 
biebs. 

Injuries  to  passenger  walking  through  door- 
way, see  Eaileoads. 

Innkeeper's  liability  for  injuries  from  revolv- 
ing or  swinging  door,  see  Inns,  Boabd- 
INQ  Houses,  and  Apabtments. 

DOUBLE   INSURANCE. 

See  INSUEANCE. 

DOnBI.E   TAXATION. 

See  Taxation. 


DOWER  —  contirmed. 

Right  of  dowress  to  partition  of  premises, 
19-810. 

Right  of  married  woman  to  release  dower  by 
separate  instrument  not  joining  hus- 
band, 13-143. 

Effect  of  bankruptcy  on  dower  rights  of 
bankrupt's  wife,  19-1087. 

Adultery  in  absence  of  divorce  as  bar  to 
dower,  5-230. 

Adverse  possession  against  husband  as  bar  to 
wife's  dower,  9-149. 

Sale  of  land  for  taxes  as  defeating  inchoate 

right  of  dower,  19-977. 
Validity  of  antenuptial  agreement  for  release 

of  dower  and  like  interests  in  property 

of  intended  spouse,  16-710. 
Legislative  control  of  inchoate  dower,  12-191. 

DRAFTS. 

Agent's  authority  to  accept,  see  Agency. 
Attaching  to  bill  of  lading  to  seller's  order, 

see  Sales. 
Bills  and  Notes,  see  that  title. 
Checks,  see  that  title. 

DRAINAGE    DISTRICTS. 

Liability  for  torts,  see  Tobts. 

DRAINS. 

Ibbigation,  see  that  title. 
Municipality's    right    to    drain    water    from 
highway,  see  Municipal  Cobpoeations. 

Drainage  of  natural  ponds  formed  by  surfac 

water,  2-197;   11-1143. 
Drainage  of  land  as  public  use  within  law  of 

eminent  domain,  20-272. 


DO'WER. 

Abatement  of  legacy  accepted  in  lieu  of,  see 
Wills. 

CuBTEST,  see  that  title. 

Election  of  widow  as  to  taking,  see  Wills. 

Husband's  will  revoked  by  marriage  as  affect- 
ing, see  Wills. 

Right  of  dower  in  equity  of  redemption,  12- 

481. 
Right  to  dower  of  wife  joining  in  conveyance 

set  aside  as  in  fraud  of  creditors,  15- 

446. 
Applicability    of    statute    of    limitations    or 

doctrine  of  laches  to  action  for  dower, 

11-411. 
Right    of    purchaser    of    land    from   husband 

without    joinder     of    wife    to     require 

dower  to  be  allotted  from   other  lands 

left  by  decedent,  9-490. 
Right  of  widow  to  cut  trees  on  dower  land, 

20-972. 


DRAMA. 

Dramatic  copyrights,  see  Coptbiohts. 

DRAWERS. 

Of  checks,  see  Checks. 

DREDGING. 

Right  of  government  to  dredge  through  land 
under  water  held  by  private  owners.  19 - 
697. 

DRIVING. 

Generally,  see  Streets  and  Highways. 
MoToa  Vehicles,  see  that  title. 


DROVERS. 

Liability    of    carrier    to    person    riding    on 
drover's  pass,  see  Cabeieks. 


DEUGS  AND  DRUGGISTS  —  DUEESS. 
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DRUGS   AND   DRUGGISTS. 

Intoxicating  Liquobs,  see  that  title. 

Eight  of  druggist  to  retain  prescription  filled 

by  him  or  presented  to  be  filled,  4-519. 
Validity  of  statutory  regulation  of  druggists 

or  pharmacists,  10-399. 
Construction   of   statutes   regulating  sale   of 

poison  by  druggists,  20-491. 
Contributory  negligence  of  injured  person,  his 

agents  or  servants,  as  bar  to  action  for 

sale  of  poison  by  mistake,  8-896. 
Imputation  of  ignorance,  incompetence,   etc., 

to   physician,    dentist,   or    druggist   as 

slander  or  libel,  20-482. 


DRUMMERS. 

Authority  of  traveling  salesman  as  to  collec- 
tion of  accounts,  7-650;  14-858. 
Drummers'  samples  as  baggage,  6-828. 


DRUNKENNESS   AND   INTOXICA- 
TION. 

Accident  insurance,  provision  as  to  death  or 
injury  while  intoxicated,  see  Insurance. 
Civil,  Damage  Acts,  see  that  title. 
Intoxicated  passengers,  see  Caekiebs. 
Intoxicating  Liquoes,  see  that  title. 
Liquors,  see  Intoxicating  Liquoes. 

Admissibility  of  nonexpert  testimony  to  prove 
intoxication,  10-788. 

Competency  of  witness  to  testify  that  person 
is  or  was  temperate  or  intemperate,  13- 
253. 

Degree  of  intoxication  of  contracting  party 
necessary  to  invalidate  contract,  8-254. 

Contributory  negligence  as  affected  by  intoxi- 
cation, 19-1176. 

Responsibility  for  crime  of  person  mentally 
diseased  from  use  of  intoxicants,  19- 
1169. 

Intoxication  as  defense  to  prosecution  for  as- 
sault with  intent  to  kill,  18-530. 

Intoxication  as  defense  in  prosecution  for 
larceny,  6-636. 

Impeachment  of  witness  by  showing  his  in- 
intoxication  at  time  of  events  concern- 
ing which  he  testifies,  16-388. 

Validity  of  statute  providing  for  compulsory 
commitment  of  inebriate 'to  asylum  or 
other  institution  for  treatment,  15-964. 


DUCES    TECUM. 

Subpoena,  see  Summons  and  Pkocess. 

DUE    COURSE. 

Bills  and  Notes,  see  that  title. 


DUELING. 

What  oonBtitufces  challenge  to  fight  duel,  19- 
72. 


DUE   PROCESS    OF   i:.AW. 

Exercise  by  court  of  discretionary  power,  con- 
ferred by  statute,  as  due  process  of  law, 
2-317. 

Due  process  of  law  in  commitment  of  insane 
persons,  1-733;   13-877. 


DUES. 

Benevolent  ob    Beneficial    Associations, 

see  that  title. 
Of   building   association,    see   Building    and 

Loan  Associations. 
Failure  to  pay  to  mutual  insurance  company, 

see  Insurance. 


DUMB   PERSONS. 

See  Deaf  and  Dumb  Persons. 


DUMPING    GROUNDS. 

Injuries  resulting  from,  see  Municipal  Cob- 
poeations. 


DUPLICITY. 

In  indictments,  see  Indictments  and  Infor- 
mations. 


DURATION. 

Of    contract    containing   no   stipulation,    see 
Contracts. 


DURESS. 

Contract  of  wife  induced  by  threats  of  prose- 
cution against  husband,  see  Husband 
AND  Wife. 

Payment  to  prevent  apprehended  injury  to 
business  as  payment  under  duress,  2- 
825. 

Recovery  of  money  paid  under  coercion  of 
threats  to  begin  criminal  prosecution, 
3-107. 

Demand  for  receipt  in  full  as  condition  of 
payment  of  part  of  debt  as  duress  avoid- 
ing receipt,  8-880. 

Violence  or  duress  as  ground  for  annulment 

of  marriage,  20-1375. 
Marriage  to  avoid  prosecution  for  seduction 

as  voidable  for  duress,  14-869. 
Duress  as  defense  in  prosecution  for  murder, 

3-1028. 
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DYING   DECLARATIONS. 

In  homicide  prosecutions,  see  Homicide. 

Exceptions  to  rule  that  dying  declarations  are 
admissible  only  in  prosecutions  for 
homicide,  6-69. 

DWXXIilNG  HOUSES. 

Within  law  of  arson,  see  Absor. 

EARNINGS. 

See  Wages  and  cross-references. 


EARTHQUAKE. 

Construction  of  clause  in  fire  insurance  pol- 
icy excepting  loss  caused  by  earth- 
quake, 17-1097. 

EASEMENTS. 

Condemnation  of  private  way  as  necessitating 

compensation,  see  Eminent  Domain. 
Conveyance   by   one  tenant   in   common,   see 

Tenants  in  Common. 
Estate  acquired  by  railroad,  see  Railroads. 
Forcible  entry  and  detainer  to  recover,  see 

F0ECIB1.E  Entey  and  Detainer. 
lateral  and  subjacent  support,  see  Adjoining 

Landowners. 
Pabty  Walls,  see  that  title. 

Conveyance  of  land  containing  no  reference 
to  "  appurtenances,"  etc.,  as  passing 
easement  appurtenant,  20-1212. 

Acquisition  of  prescriptive  title  by  use  of 
easement  founded  upon  void  parol - 
grant,  13-925. 

Effect  of  practical  location  of  easement 
granted  in  general  terms,  7-853. 

Location  of  indefinite  right  of  way  by  par- 
ties interested,  1-681. 

Interest  in  land  acquired  by  condemnation  as 
easement  or  fee,  20-568. 

Way  as  appurtenant  to  close  at  which  it 
neither  begins  nor  ends,  3-643. 

Duty  to  repair  and  protect  easement  as  rest- 
ing on  owner  of  dominant  or  servient 
tenement,  14-1138. 

Extinguishment  of  easement  of  light  by  mer- 
ger of  estates,  12-303. 

Ejectment  to  recover  land  subject  to  ease- 
ment, 17-734. 

EAVES. 

Overhanging  property,  see  Teesfass. 

ECCrESIASTICAI.   COURTS. 

Civil  courts'  jurisdiction  to  review  decisions 
of,  see  Courts. 


EDITORIAI.  COIffMENT. 

Contract  to  purchase,  see  Contracts. 

EDITORS. 

Liability  for  libel,  see  Libel  and  Slandbs. 

EDUCATION. 

Evidence  of  lack  of,  see  Damages. 
Infant's  contract  for,  see  Infants. 
Schools,  see  that  title. 


"  EFFECTS." 

'  Effects  "  in  testamentary  gift  as  including 
realty,  7-128. 


EIGHT-HOUR   I.AWS. 

See  Labor  Laws. 

EJECTMENT. 

By  executors  or  administrators,  see  Execu- 
tors and  Administrators. 

Of  guests  from  inns,  see  Inns,  Boabding 
Houses,  and  Apartments. 

Of  passengers,  see  Carriers. 

Of  tenants,  see  Landlord  and  Tenant. 

Ejectment  to  recover  land  subject  to  ease- 
ment, 1-863;   17-734. 

When  title  must  exist  in  plaintiff  to  support 
suit  in  ejectment,  7-1125. 

Right  of  grantor  to  maintain  ejectment  for 
breach  of  condition  subsequent  in  deed, 
14-1017. 

Right  of  vendor  to  maintain  action  of  eject- 
ment against  vendee  not  in  default,  20- 
353. 

Right  of  tenant  in  common  to  recover  entire 
premises  in  ejectment  against  stranger, 
5-824. 

Right  to  maintain  action  of  ejectment  against 
landlord  without  joining  tenant,  12-53). 

Avoidance  of  deed  of  incompetent  person  in 
action  of  ejectment,  14-507. 

Time  as  to  which  judgment  in  ejectment 
speaks,  13-1092! 

Right  of  plaintiff  in  ejectment  to  recover  as 
damages  interest  on  value  of  premises 
during  period  of  detention,  16-853. 

ELECTION. 

In  equity,  see  Wills. 

By  prosecution  between  acts  proven  as  viola- 
tions of  liquor  law,  see  Intoxicating 
Liquors. 
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ELECTION   OF   REMEDIES. 

Vendor's  lien  as  waived  by  action,  see  VendOB 
AND  Purchaser. 

Pursuit  of  mistaken  remedy  as  election  of 
remedies,  5-962. 

Inconsistency  of  remedies  as  essential  to  ap- 
plication of  doctrine  of  election,  6-212. 

Election  of  remedies  on  breach  of  conditional 
sale,  1-268;  16-1057. 

Surrender  of  negotiable  paper  as  condition 
to  recovery  on  original  obligation,  20- 
857. 


ELECTIONS  —  continued. 

Estoppel  of  voter  to  question  validity  of  elec- 
tion by  participating  therein,  13-1136. 

Right  of  private  person  to  enforce  by  man- 
damus public  right  or  duty  relating  to 
elections,  11-419. 

Eight  of  contestant  to  enjoin  incumbent  of 
office  from  performing  duties  thereof 
pending  election  contest,  16-1052. 

Povyer  of  courts  of  equity  to  enjoin  elections, 
9-123. 

Judicial  notice  of  local  option  elections,  18- 
191. 


EI.ECTIONS. 


ELECTRICITY. 


Bribery  of  electors,  see  Bribery. 

Declarations  of  voters  as  to  voting,  see  Evi- 
dence. 

Equity  jurisdiction  to  protect  political  rights, 
see  Equity. 

Initiative  and  Referendum,  see  that  title. 

Public  Officers,  see  that  title. 

Validity  of  primary  election  laws,  5-568 ;  12- 
73. 

Constitutional  or  statutory  provisions  relat- 
ing to  elections  as  applicable  to  primary 
elections,   16-251. 

Necessity  that  propositions  submitted  to 
voters  of  municipality  be  stated  singlv, 
2-369;    12-851. 

Civil  liability  for  preventing  exercise  of  right 
to  vote,  20-1008. 

Irregular  or  fraudulent  nomination  as  inval- 
idating election,  7-839. 

Power  of  legislature  to  define  qualifications 
of  voters,  7-665. 

What  constitutes  conviction  of  crime  within 
constitutional  provision  denying  right 
to  vote  to  convicted  person,  15-103. 

Effect  of  holding  election  at  place  other  than 
that  regularly  appointed,  17-1090. 

Necessity  of  compliance  with  statutory  re- 
quirements as  to  notice  of  election  to 
vote  on  issue  of  bonds,  18-1137. 

Validity  and  effect  of  statutes  requiring  bal- 
lots to  be  numbered,  6-969. 

Number  of  times  name  of  candidate  may  ap- 
fea,T  on  official  ballot,  3-796. 

Validity  of  ballot  with  respect  to  place  of 
mark  for  candidate,  20-672. 

Effect  on  ballots  cast  at  election  of  official 
irregularity  therein,  12-722. 

Effect  of  blank  ballots  east  at  election,  3-70. 

Constitutionality  of  Australian  ballot  acts, 
4-144. 

Use  of  voting  machines  at  elections,  2-840 , 
12-474. 

Construction  of  statutory  or  constitutional 
requirement  that  proposition  be  decided 
by  majority  or  other  proportion  of 
voters,  13-416. 

Tie  vote  in  election,  17-574. 


As  motive  power,  see  Railroads. 
Municipality's  liability  for  operation  of  light- 
ing plant,  see  Municipal  Corporations. 
Telegraphs  and  Telephones,  see  that  title. 
Wires,  see  also  that  title. 

Eight  of  riparian  owner  to  use  water  to  gen- 
erate electric  power,  17-1226. 

Liability  of  one  maintaining  wires  in  high- 
way for  injury  to  traveler  coming  in 
contact  with  live  wire,  4-709. 

Duty  and  liability  of  one  maintaining  elec- 
tric wires  in  reference  to  children,  10- 
925. 

Larceny  of  electricity,  6-739. 


ELECTRIC    LIGHT    AND    PO'WER 
COMPANIES. 

Laws  making  owner  of  leased  premises  liable 
for  light  furnished,  see  Landlord  and 
Tenant. 

Municipal  light  plants,  see  Municipal  Corpo- 
rations. 

Electric  light  or  power  company  as  "manu- 
facturer," 7-726. 

Power  of  electric  light  and  power  companies 
to  exercise  right  of  eminent  domain,  5- 
531. 

Stringing  electric  wires  above  ground  as  neg- 
ligence, 9-751. 

Power  house  as  nuisance,  8-567. 

Poles  and  wires  of  tslegraph,  telephone,  or 
electric  companies  generally,  as  person- 
alty or  realty,  9-1192. 

Liability  of  electric  company  for  injuries  to 
person  on  premises  to  which  it  supplies 
current  as  based  on  negligence  or  breach 
of  contract,  17-1046. 

Liability  of  electric  company  for  injuries  re- 
sulting from  one  of  its  wires  charging 
wire  of  other  company  or  person,  16- 
1194. 

Lineman  of  electric  company  as  fellow  ser- 
vant of  employee  in  power  house,  17- 
467. 
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ELECTRIC   BAII.WATS. 

See  Stbeet  Railways. 

ELEVATES    RAILROADS. 

See  Stbeet  Railwats. 


ELEVATORS. 

Liability  of  proprietor  of  elevator  to  one 
using  same  contrary  to  orders  or  speci- 
fic prohibition,  13-1099. 

Fall  of  elevator  as  presumptive  negligence  on 
part  of  owner  or  operator,  8-976. 

EMANCIPATION'. 

Of  infants,  see  Infants. 

EMBALMERS. 

See  UNdeetakees  and 


EMBANKMENTS. 

Constructed  by  riparian  owner,  see  Watebs 

AND   WATEECOUESES. 


EMBEZZLEMENT. 

LaBCBNT,  see  that  title. 

Receiving  Stolen  Pbopehtt,  see  that  title. 

Distinction  between  larceny  and  embezzle- 
ment, 13-882. 

Construction  of  phrase  "by  virtue  of  em- 
ployment or  office"  in  embezzlement 
statute,  15-443. 

Decoy  letter  as  subject  of  embezzlement  or 
larceny  under  postal  laws,  4-878. 

Conversion  by  agent  of  funds  of  which  he  U 
entitled  to  percentage  as  commission  as 
constituting  embezzlement,  15-1227. 

Embezzlement  by  member  of  partnership  or 
unincorporated  association,  14-724. 

Necessity  of  allegation  of  value  in  indictment 
for  embezzlement  of  money,  13-554. 

Necessity  of  allegation  of  demand  and  refusal 
to  pay  in  indictment  for  embezzlement, 
15-575. 

Sufficiency  of  indictment  for  embezzlement 
from  private  corporation,  company,  as- 
sociation, or  society,  with  reference  to 
allegations  of  ownership,   18-343. 

Proof  of  corpus  delicti  in  prosecution  for  em- 
bezzlement, 17-630. 

Admissibility,  in  prosecution  for  embezzle- 
ment, of  evidence  of  financial  Condition 
of  defendant,  6-349. 

Proof  6f  other  offenses  and  similar  acts  in 
prosecution  for  embezzlement,  11-816. 


EMBRACEBf. 

Attempt  made  in  good  faith  to  dissuade  wit- 
ness from  testifying  as  criminal  offense, 
13-579. 


EMINENT   DOMAIN. 

1.  POWEE  TO  TABa:  Pbopeett. 

2.  Pueposes  fob  Which  Pbopeett  May  Be 

Taken. 

3.  Pbopebty  Subject  to  Condemnation. 

4.  Taking  op  Pbopebty. 

5.  Condemnation  Pboceedings. 

6.  INTEBEST  ACQUIBED   BY   CONDEMNOB. 

7.  PBIOBITIES     BETWEEN     CONFLICTING    CON- 

DEMNOBS. 

8.  Remedies  foe  Taking. 

9.  Compensation. 

10.  Pebsons  Entitled  to  Compensation. 

11.  Waivee  op  Right  to  Compensation. 

12.  Tebmination  of  Public  Use  of  Land. 

Additional  servitude  upon  street,  compensa- 
tion for,  see  Steeets  and  Highways. 

As  breach  of  warranty  of  title,  see  Vendoe 
and  Puechasee. 

Color  of  title  furnished  by  condemnation,  see 
Adveese  Possession. 

1.  PowEB  TO  Take  Pbopebty. 
Delegation  of  power  of  eminent  domain,   1- 

537. 
Right    of    de   facto    corporation    to    exercise 

power  of  eminent  domain,  9-594. 
Power  of  electric  light  and  power  companies 

to  exercise  right  of  eminent  domain,  5- 

531. 
Power    of    telegraph    company    to    construct 

lines  upon   public  roads  under  Act  of 

Congress  of  July  24,  1866,  1-533. 

2.  Pueposes  foe  Which  Pbopebty  May  Be 
Taken. 

Condemnation  of  property  for  private  use, 
1-188. 

What  constitutes  public  use  for  which  prop- 
erty may  be  taken  by  eminent  domain, 
2-50;    14-903. 

Irrigation  as  public  use  or  benefit,  1-304. 

Drainage  of  land  as  public  use  within  law  of 
eminent  domain,  20-272. 

Right  of  railroad  company  to  condemn  land 
for  spur  to  private  establishment,  7- 
835;   13-1012. 

Taking  or  damaging  land  to  create  water 
power  for  mills  and  manufactories,  4- 
992;  10-1060. 

Right  of  defendant  in  condemnation  proceed- 
ing to  question  public  character  of  use, 
2-133. 

3.  Pbopebty  Subject  to  Condemnation. 

State  or  public  lands  as  subject  to  condemna- 
tion under  power  of  eminent  domain, 
15-488. 

Water  apart  from  land  as  subject  to  law  of 
eminent  domain,  13-72. 
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EMINENT  BOMAm -^  continued. 
4.  Taking  of  Psopeety. 

Consequential  damages  to  property  from 
proper  exercise  of  governmental  power 
as  taking  generally,  4-1185. 

Discretion  allowed  to  grantee  of  power  of 
eminent  domain  as  to  location  and  quan- 
tity of  property  to  be  taken,  2-946. 

5.  Condemnation  Proceedings. 
Venue  of  condemnation  proceedings  as  to  land 

located  in  more  than  one  county,    19- 

984. 
Necessity  for  defendant  in  condemnation  pro- 

ceedings  to  appear  and  answer,  9-476. 
Eight   to   trial  by  jury  in  eminent  domain 

proceeding,   18-680. 
Interest  or  bias  sufficient  to  disqualify  jviror 

in  eminent  domain  proceedings,  5-923. 
Right  of  jury  in  eminent  domain  proceedings 

to  disregard  testimony  of  witnesses,  3* 

302. 
Appealable  judgments  and  orders  in  eminent 

domain  proceedings,  16-1004. 
Vacation  of  award  in  eminent   domain  pro- 
ceedings  on   account   of   misconduct  of 

commissioners,  20-711. 

6.  INTEKEST  Acquired  by  Condemnor. 
Interest  in  land  acquired  by  condemnation  as 
easement  or  fee,  20-568. 

7.  Prioeities   between   Contijcting  Coit- 

DEMNOES. 

Priority  of  right  to  land  between  conflicting 
condemnors  under  law  of  eminent  do- 
main, 9-689. 

8.  Remedies   for  Taking. 
Exelusivenees  of  statutory  remedy  for  dam- 
ages for  taking  of  property  by  eminent 
domain,  14-1150. 

9.  Compensation. 

Eight  to  pompensation  for  taking  of  private 
right  ni   "^y,  19-681. 

Eight  to  cninpc-i.dp.tion  in  condemnation  pro- 
ceedings for  improvements  placed  Upon 
land  bv  condemnor  without  authority, 
6-.?82;"  13-980. 

Eight  of  landowner  to  compensation  for  im- 
provements placed  by  him  on  land  after 
institution  of  condemnation  proceedings, 
17-1033. 

Eecovery  of  damages  in  condemnation  pro- 
ceedings for  injury  to  personal  property 
or  expense  of  removing  it  from  prem- 
ises, 8-696;  16-787. 

Danger  of  injury  to  persons  or  live  stock  as 
element  of  damage  to  land  by  construc- 
tion of  railroad,  11-697;  19-929. 

Eight  to  interest  as  part  of  compensation  in 
eminent  domain  prOceedinsrs,   15-108. 

Time  with  reference  to  which  value  of  prop- 
el-ty  taken  by  eminent  domain  is  to  bft 
estimated,  9-115. 


EMINENT  DOMAIN  —  contin  v  -  ' 

Damages  recoverable  by  railroad  for  laying 
out  street  across  its  right  of  way,  15-14 

Liability  of  railroad  company  for  damages 
caused  by  construction  of  road  to  land 
through  which  it  has  acquired  right  of 
way,  19-335. 

Compensation  for  interest  acquired  by  telo- 
graph  company  in  railroad's  right  of 
way,  1-741. 

Compensation  for  interest  acquired  by  tele- 
phohe  company  in  railroad  right  of 
way,  20-723. 

Deduction  of  benefits  in  assessing  damages 
for  land  taken  by  eminent  domain  pro- 
ceedings, 13-603;   19-859. 

Right  of  landowner  to  damages  upon  vnlun- 
tarj"  discontinuance  of  eminent  domain 
proceedings,  8-734. 

Necessity  of  notice  to  landowner  of  assess- 
ment of  damages  in  condemnation  pro- 
ceedings, 4-903. 

Offer  to  purchase  by  third  person  as  evidence 
of  value  of  property  taken  in  eminent 
domain  proceedings,  5-971. 

Price  paid  by  condemnor  for  other  property 
for  use  in  same  enterprise  as  evidence 
of  value  of  land  condemned,  20-695. 

10.  Persons  Entitled  to  Compensation. 

Right  as  between  lessor  and  lessee  to  compen- 
sation for  property  taken  by  eminent 
domain,  4-1011;  15-714. 

Right  of  mortgagee  to  award  in  condemna- 
tion proceedings,  4-944. 

11.  Waiver  of  Right  to  Compensation. 
Waiver  by  landowner  of  right  to  compensa- 
tion for  property  taken  under  right  of 
eminent  domain,  8-855. 

12.  TEBMiiitATlON  OF  Public  Use  of  Lank. 
Reversion  of  land  taken  under  power  of  emi- 
nent domain  when  public  use  ceases,  19- 
155. 

EMISSION. 

To  constitute  carnal  knowledge,  see  Carnal 
Knowledge. 


EMPLOYEES. 

Master  and  Servant,  see  that  title. 
Public  Officers,  see  that  title. 


EMPIiOYEHS'   tlASltl**   ACTS. 

See  MASTEti  And  Servant. 

EMFIiOYEftS*    tJAfilLItV    IWStJR- 
ANCE. 

See  Insurance. 
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EMPLOYMENT   AGENCIES. 

Statutory  regulation  of  employment  agencies, 
5-326. 

ENACTMENT. 

Of  statutes,  see  Statutes. 

ENDORSEMENT. 

Of    negotiable    instruments,    see   Bills    and 

Notes. 
Of  checks,  see  Checks. 

ENGINEER. 

Certificates  of  engineers  as  to  work  done,  see 
Contracts. 

As  fellow  servant  of  other  trainmen,  see  Mas- 
ter AND  Servant. 

ENGINES. 

Fire  engines,  see  Municipal  Corporations. 
Locomotives  on   railroads,    see   Master  and 

Servant  and  Railroads. 
Traction  Engines,  see  that  title. 

ENLISTMENT. 

In  military  or  naval  service,  see  Army  and 
Navy. 

ENTIRETY. 

Estate  by,  see  Husband  and  Wife. 

ENTRY. 

Forcible  Entry  and  Detainer,  see  that  title. 

EN   VENTRE   SA   MERE. 

Gift  to  children  as  including  child,  see  Wills. 

EPILEPTIC    INSANITY. 

In  criminal  cases,  see  Insanity. 

EQUAL   RIGHTS. 

Civil  Rights  Acts,  see  that  title. 

EQUITABLE   ELECTION. 

See  Wills. 

EQUITABLE   MORTGAGES. 

Instrument  in  form  of  chattel  mortgage   as 
mortgage  on  realty,  14-1101. 


EQUITY. 

1.  Equitable  Jurisdiction. 

2.  Pleading  and  Practice. 

Action  at  law  to  enforce  decree,  see  Judg- 
ments. 

Boundary  lines  as  subject  of  jurisdiction,  see 
Boundaries. 

Building  restrictions  as  enforceable  in,  see 
Vendor  and  Purchaser. 

Cancellation  and  Rescission,  see  that  title. 

Contribution,  see  that  title. 

Conversion  and  Reconversion,  see  that  titl",. 

Costs,  review  of  decree  for,  see  Costs. 

Courts  of,  see  also  Courts. 

Cross  bill  in  proceedings  to  foreclose  mechan- 
ic's lien,  see  Mechanics'  Liens. 

Decrees,  see  Judgments. 

Discovert,  see  that  title. 

Election,  see  Wills. 

Equitable  conversion,  see  Conversion  and 
Reconversion. 

Estoppel,  see  that  title. 

Exoneration  between  municipality  and  abut- 
ting owners,  see  Streets  and  High- 
ways. 

Fraud  and  Deceit,  see  that  title. 

Implied  trusts,  see  Trusts. 

Injunctions,  see  that  title. 

Judgments  as  subject  of  jurisdiction,  see 
Judgments. 

Laches,  see  that  title. 

Marshaling  Assets,  see  that  title. 

Masters  in  Chancery,  see  that  title. 

Nonresidence  as  ground  for  set-off,  see  Set- 
opr  AND  Counterclaim. 

Nuisances  as  subject  of  equitable  jurisdic- 
tion, see  Nuisances. 

Quieting  Title  —  Removal  op  Cloud,  see 
that  title. 

Receivers,  see  that  title. 

Repormation  of  Instruments,  see  that  title. 

Rescission,  see  Cancellation  and  Rescis- 
sion. 

Resulting  trusts,  see  Trusts. 

Set-off  for  nonresidence,  see  Set-off  and 
Counterclaim. 

Specific  Performance,  see  that  title. 

Subrogation,  see  that  title. 

Trusts  and  Trustees,  see  that  title. 

Usury  as  ground  for  aifirmative  relief,  see 
Usury. 

Wills,  jurisdiction  to  construe,  see  Wills. 

1.  Equitable  Jurisdiction. 

Jurisdiction  of  equity  to  protect  political 
rights,   10-976. 

Bill  in  equity  to  determine  title  to  office  in 
private  corporation,  4-707. 

Equitable  jurisdiction  of  suits  by  corpora- 
tions or  receivers  against  directors  or 
officers  for  negligence  or  wrongful  acta, 
7-1121. 

Settlement  of  decedents'  estates  in  equity,  2- 

870. 
Jurisdiction  of  equity  in  cases  of  fraud  where 

adequate  remedy  at  law  exists,  3-611. 
Jurisdiction  of  equity  to   set  aside  will  for 

fraud,  18-807. 


EQUITY  OF  EEDEMPTION  —  ESTATES. 
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EQUITY  —  continued. 

Equitable  relief  against  gambling  contracts, 
1-154. 

Equity  jurisdiction,  on  ground  of  mulitplic- 
ity  of  suits,  of  several  actions  for  dam- 
ages on  account  of  same  tort,  16-694. 

Effect  of  statute  of  frauds  upon  power  of 
equity  to  reform  contracts  on  ground 
of  fraud,  accident,  or  mistake,   18-919. 

Mutual  mistake  as  ground  for  reformation  of 
written  instruments,  3-444. 

Equitable  relief  against  contract  on  account 
of  mistake  due  to  negligence,  5-214;  11- 
1164. 

Rescission  of  sale  of  land  for  mistake  in 
quantity,  4-52. 

Eight  to  rescind  release  for  mutual  mistaka 
of  law,  20-1247. 

Jurisdiction  of  equity  to  correct  mistake  in 
description  of  land  sold  at  judicial  sale, 
11-85. 

Eight  to  relief  of  one  purchasing  his  own 
property  by  mistake,  18-328. 

Right  to  recover  paj'ment  made  through  for- 
getfulness  of  facts,  18-670. 

Failure  of  insured  to  read  fire  insurance  pol- 
icy as  precluding  right  to  have  it  re- 
formed for  mistake,  20-365. 

2.  Pleading  and  Practice. 
Eight  of  contract  creditors  to  intervene  in 

equity,  3-1091. 
General    rules    as    to    amendment   of   equity 

pleading,  1-976. 
Necessity  of  pleading  statute  of  limitations 

as  defens<i  in  equity  case,  8-379. 
Appropriateness  of  nonsuit  in  equity  cause, 

5-211. 
Eight  of  complainant  to  dismiss  bill  without 

order  of  court,  5-850. 
Eight  to  bring  in  new  parties  by  cross  bill, 

20-1151. 
Time  within  which   bill  of  review  must  be 

brought,  6-330. 
Authority  of  trial  court  to  entertain  bill  of 

review  for  error  apparent  after  decision 

on  appeal,  18-722. 
Bills  of   review  in  federal   courts  for  newly 

discovered  evidence,  14-194. 
Authority  of  trial  court  to  entertain  bill  of 

review    for    newly    discovered    evidence 

after  decision  on  appeal,  5-944. 
Power  of  court  of  equity  to  award  exemplary 

damages,  15-547. 

EQUITY   or   REDEMPTION. 

Generally,    see    Mobtgages    and    Deeds    or 

Trust. 
Dower  rights  in,  see  Dowee. 

ERASURES. 

Wills  as  affected  by,  see  Wills. 


ERECTIONS. 

Buildings,  see  that  title. 

ERROR. 

Appeal  and  Ebbob,  see  that  title. 


ESCAPE.    PRISON    BREAKING,    AND 
RESCUE. 

Escape  as  affecting  proceedings  for  review,  see 

Appeal  and  Error. 
Escape  of  person  admitted  to  bail,  see  Bail. 

Eeconfinement  of  recaptured  criminal  for  re- 
mainder of  sentence,  3-416. 

Admissibility  of  evidence  of  failure  of  ac- 
cused to  attempt  to  escape,  5-311. 

Escape  of  person  convicted  of  crime  as  af- 
fecting his  proceedings  for  review,  3- 
512;   13-497. 


ESCHEAT. 

POEFEITURB,  see  that  title. 

ESCROW. 

See  Deeds. 

"  ESTATE." 

Insurance  policy  payable  to,  see  Insurance. 

"Estate"  in  testamentary  gift  as  restricted 
to  personalty,  3-420. 

ESTATES. 

In  common,  see  Tenants  in  Common. 

By  curtesy,  see  Curtesy. 

Of  decedents,  see  titles  Descent  and  Distri- 
bution and  Executors  and  Adminis- 
trators. 

By  entireties,  see  Husband  and  Wife. 

Homestead,  see  that  title. 

Landlord  and  Tenant,  see  that  title. 

Life  Estates,  see  that  title. 

Power  of  appointment  of,  see  Powers. 

Remainders,  see  that  title. 

Reversions,  see  that  title. 

Sales  of  land,  see  Vendor  and  Purchaser. 

Estate  or  interest  acquired  by  railroad  in 
land  purchased  for  right  of  way,  6-242 ; 
13-432. 

Words  merely  declaratory  of  purpose  or  con- 
sideration of  conveyance  or  devise  as 
creating  conditional  estate,  3-38;  12- 
227. 

Merger  of  estates  as  dependent  upon  inten- 
tion of  parties,  7-700. 
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ESTATES  —  continued. 

Extinguishment  of  easement  of  light  by  mer- 
ger of  estates,  12-303. 

Extinguishment  of  ground  rent  by  merger  of 
estates,  8-998. 

Mechanic's  lien  on  leasehold  estate,  3-1096; 
14-1031. 

Eight  of  tenant  for  years  to  redeem  premises 
from  mortgage,  4-807. 


ESTOPPEL. 

Admissions  in  pleading  as  conclusive  against 
pleader  in  subsequent  action,   see  Evi- 

PENCE. 

Building  restrictions  as  waived  by  acquies- 
cence in  violation,  pee  Vendob  and  Pp?- 

CHASER. 

Xo  claim  compensation  for  change  pf  grade, 
see  Stbej;ts  and  Highavats. 

Contest  of  will  as  affected  by  t^tkiug  under, 
see  WiLM. 

As  defense  to  suit  to  restrain  diversion  of 
water,  see  Watebs  and  Watercourses. 

Ei^OTiox  OF  Remedies,  see  that  title. 

To  forfeit  beieflt  certificate,  see  Benevolent 
OE  Beneficial  Associations. 

Laches,  see  that  title. 

Of  parties  to  appeal  to,  taUe  inconsistent  posi- 
tions, see  Appeal  and  Erkob. 

Performance  of  CQnt;-act  after  discovery  of 
fraud  as  affecting  right  of  action,  see 
Fraud  and  Deceit. 

Recitals  in  municipal  bonds  as  affecting  valid- 
ity, see  Municipal  Cobpoeations. 

Of  tenant  to  deny  landlord's  title,  see  Land- 
lord AND  Tenant. 

Waiver,  see  that  title  and  cross-referenQes., 

Application  of  doctrine  of  estoppel  in  crim- 
inal law,  3-844. 

Estoppel  against  eatof^elj  5-845. 

Estoppel  "by  acceptance  of  benefit  under  will 
to  object  to  disposition  by  testatoj  of 
property  of  beneftoiary,  9-956. 

Estoppel  of  infant  by  misrepresentation  as  to 
age,  4-535. 

Estoppel  of  litigant  to  deny  jurisdiction  of 
court  by  previous  acts  or  conduct  admit- 
ting jurisdiction,  14-1044. 

Estoppel  of  master  to  invoke  fellow-.seryant 
doctrine  by  failure  to  comply  with 
statutory  regulation,  10-43. 

Estoppel  of  municipality  to  deny  validity  of 
acts,  1-326. 

Estoppel  of  municipality  to  deny  validity  of 
contract  under  void  statute,  2-403. 

Estoppel  of  municipality  to  compel  ?'emoval 
of  railroad  from  streets  by  acquiescence 
in  construction  of  rnad,  11-295. 

Persons  as  to  whom  ostensible  partner  is  es- 
topped to  deny  partnership  relation.  10- 
135. 

Estoppel  of  state  to  Question  validity  of  de 
facto   municipality,   12-260. 


ESTOPPEL  —  continued. 

Aoeeptance  hy  stockholder  of  benefits  of  ultra 
vires  act  of  corporation  as  affecting  hia 
right  to  equitable  relief,  6i-126. 

Estoppel  of  taxpayer  returnimg  property  for 
taxation  to  dispute  assessment  based  on 
return,  7-866;  17-1031. 

Estoppel  of  voter  to  question  validity  of  elec- 
tion by  participating  therein,  13-1136. 

Estoppel  to  plead  statute  of  limitations  by 
conduct  not  amounting  to  fraud  or  to 
express  waiver  of  statute,  9-7.'ii5. 

Right  of  one  of  two  partners  deriving  title 
from  common  source  to  assert  para- 
mount title  as  against  other  party,  16- 
652. 

Estoppel  of  party  to  negotiable  paper,  drawn 
so  negligently  as  to  render  forgery  easy, 
to  set  up  fraudulent  alteration  as 
against  bona  fide  holder,  16-774. 

Estoppel  of  bank  to  impeach  account  stated 
in  pass  book,  18-331. 

Conveyance  by  personal  representative,  as 
such,  of  property  of  estate  as  estopping 
him  to  claim  personal  interest  therein, 
20-76. 

Estoppel  to  assert  implied  yendor's  lien,  20- 
578. 

ESTBAYS. 

See  Animals^ 

"ET   AX." 

"  Et  al."  in  place  pf  ^lames  in  process,  plead- 
ings,, etc.,  14-571^ 


EVICTION. 

01  tenants,  see  Landlord  and  Tenant. 


EVIDENCE. 

1.  Admissibility  Generally,  80. 

2.  Admissions  and  Declarations,,  80. 

3.  Bloodhound  Evidence,  80. 

4.  Demonstrative  Evidence,  80. 

5.  Documents,  81. 

6.  Expert  and  Opinion  Evidence,  81. 

7.  Evidence  Given  in  Former  Pboceedings, 

81. 

8.  Judiciaj.,  Notice,  81. 

9.  Market  Reports,  81. 

10.  Parol   Evidence  Explaining,   Varying, 

OR  Contradicting  Writing,  81. 

11.  Phonographic  Reprodwcthons  or  Sound, 

82. 

la.'PRWARY-  AND  SECONDiAHY  EVIDENCE,  82'. 

13.  Reputation  and  Character,  82. 

14.  Res  Gest^,  82. 

15.  Telephonic  Conversations,  82. 

16.  Unreasonable  Testimony,  82. 

17.  Presumptions,  82. 

18.  Burden  of  Proof,  83. 

19.  Weight  and  Sufficiency,  83. 


EVIDENCE. 
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EVIDENCE  —  continued. 

Generally,  see  the  titles  of  particular  actionB 

and  subjects  to  which  evidence  relates. 
Of  absence  of  other   accidents  in  action  for 

negligence,  see   Negligence. 
Accidental  death,   siifficieney  of  evidence  of, 

see    INSUEANCB. 

Of  accomplices,  see  Accomplices. 

Acknowledgment  impeached  by,  see  Acknowl- 
edgments. 

Affidavits  of  jurors  to  prove  misconduct  of 
jury,  see  Jury  and  Jury  Trial. 

Affidavits  on  application  for  new  trial,  see 
New  Trial. 

Agents'  admissions,  see  Agency. 

Of  agent's  authority  to  receive  payment,  see 
Payment. 

Alias,  necessity  of  proving,  see  Names. 

Alibi,  sufficiency  of  proof  of,  see  Alibi. 

On  appeal,  see  Appeal  and  Error. 

Appellate  court  weighing  evidence,  see  Ap- 
peal and  Error. 

In  arbitration  proceedings,  see  Aebitration 
and  Award. 

Of  bank  depositor's  credit  and  standing  in 
action  for  dishonor  of  check,  see 
Checks. 

Blood  Stains,  see  that  title. 

Brands  as  evidence  of  ownership,  see  Ani- 
mals. 

Of  carrier's  negligence,  see  Carriers. 

Of  changes  after  accident,  see  Master  and 
Servant. 

Of  claims  against  decedents'  estates,  see  Bx- 

ECtlTOBS    AND   ADMINISTRATORS. 

Of  competency  of  servant  in  action  for  dam- 
ages caused  by  his  negligence,  see  Mas- 
ter AND  Servant. 

Confessions,  see  Criminal  Law. 

Of  conspiracy,  see  Conspiracy. 

Constitutional  convention  proceedings  as  aid 
to  construction  of  constitution,  see  Con- 
stitutional Law. 

In  contempt  proceedings,  see  Contempt. 

Contracts  to  procure  testimony,  see  Con- 
tracts. 

Coroner's  verdict,  see  Coronees. 

Corroboration  of  accessories,  see  Accessories 
AND  Other  Participants  in  Crime. 

Counsel  getting  inadmissible  evidence  before 
jury,  see  New  Tbial. 

In  criminal  prosecutions,  see  Criminal  Law. 

Deposition.s,  see  that  title. 

Of  detectives  to  prove  adultery,  see  Detec- 
tives. 

Dyinsr  declarations,  see  also  Homicide. 

In  embezzlement,  see  Embezzlement. 

Exceptions,  see  Trial. 

Exclusion  of  jury  during  argument  as  to  ad- 
missibility of,  see  Trial. 

Execution  as  evidence  of  officer's  right  to 
make  levy,  see  Executionb. 

Of  executive  veto,  see  Governor. 

Experiments  by  jury  on  view,  see  Jury  and 
Jury  Trial. 

Of  failure  of  accused  to  attempt  to  escape,  see 
Escape,  Prison  Bbeakino,  and  Rescue. 

Failure  to  produce,  comment  of  counsel,  see 
Trial. 

In  false  imprisonment,  see  False  Imprison- 
ment. 


EVIDENCE  —  continued. 

Of  financial  condition  of  defendant  in  action 
by  physician  for  services,  see  Physi- 
cians AND  Surgeons. 

Of  financial  condition  of  defendant  in  embez- 
zlement, see  Embezzlement. 

Of  financial  condition  to  prove  payment,  see 
Payment. 

Of  foreign  law,  see  Foreign  Laws. 

Of  fraud,  see  Fraud  and  Deceit. 

Grand  jury,  sufficiency  of  evidence  before,  see 
Grand  Jury. 

Grand  jury,  testimony  by  jurors  as  to  con- 
currence in  indictment,  see  Grand  Jury. 

Of  handwriting,  see  also  Handwriting. 

Inference  as  to  speed  from  distance  run  after 
efforts  to  stop,  see  Raileoads. 

Injuries  to  servant,  proof  of  cause  of,  see 
Master  and  Servant. 

That  instrument  not  testamentary  on  face  is 
will,  see  Wills. 

Of  intoxicating  quality  of  liquors  sold,  see 
Intoxicating  Liquors. 

Judgment  against  principal  as  evidence 
against  surety,  see  Suretyship. 

Jury  disregarding  evidence  in  eminent  do- 
main proceedings,  see  Jury  and  Jury 
Trlal. 

In  larceny  prosecutions,  see  Larceny. 

Of  liability  of  obligor  of  bond,  see  Bonds. 

Of  libel,  see  Libel  and  Slander. 

In  malicious  prosecution,  see  Malicious 
Prosecution. 

Of  marriage  for  allowance  of  alimony,  see 
Alimony  and  Suit  Money. 

Of  mental  suffering,  see  Damages. 

Mortality  tables,  see  Death  by  Wrongful 
Act. 

New  evidence  on  appeal,  see  Appeal  and 
Ebrob. 

Of  noncupative  wills,  see  WILL. 

Ob.tections,  see  Trial. 

Opinion  evidence  of  mental  capacity  of  parties 
to  contracts  or  deeds,  see  Contracts. 

Of  other  fires  in  action  against  railroad,  see 
Railroads. 

Of  perjury,  see  Peejuey. 

Privileged  communications,  see  Witnesses. 

Peoduction  of  Documents,  see  that  title. 

To  prove  unnecessary  allegations  of  indict- 
ments, see  Indictments  and  Informa- 
tions. 

In  rape  prosecution,  see  Rape. 

From  refusal  to  waive  privilege  of  commu- 
nication, see  Witnesses. 

Replevin  writ  or  bond  as  evidence  of  value, 
see  Replevin. 

Of  search  for  witnesses,  see  Witnesses. 

In  servants'  actions,  see  Master  and  Ser- 
vant. 

Of  slander,  see  Libel  and  Slander. 

Of  speed  of  automobile,  see  Motor  Vehicles. 

Sufficiency  of  before  grand  jury,  see  Grand 
Jury. 

Of  testamentary  capacity  or  intention,  see 
Wills. 

Of  undue  influence,  see  Undue  Influence. 

Of  unfitness  of  person  injured  for  other  pur- 
suits, see  Damages. 

Of  value  of  condemned  property,  see  Eminent 
Domain. 
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EVIDENCE  —  continued. 
Of  value  of  property  in  suit  to  have  sale  de- 
clared mortgage,  see  Biixs  op  Sale. 
Variance,  see  Pleading. 
View  by  jury  generally,  see  Tbial. 
Witnesses,  see  that  title. 

1.  Admissibility  Generally. 

Admissibility  of  evidence  of  plaintiff's  domes- 
tic relations,  social  standing,  and  pecu- 
niary condition  in  action  for  libel  or 
slander,  6-768. 

Admissibility  of  prior  consistent  statements 
of  witness  after  proof  of  prior  incon- 
sistent statements,  8-477. 

Admissibility  in  action  for  personal  injuries 
not  resulting  in  death,  of  evidence  of 
plaintiff's  domestic  relations,  10-288. 

Admissibility  of  direct  testimony  by  party  to 
action  as  to  his  intention,  12-4. 

Admissibility  of  testimony  as  to  statement 
made  to  witness  by  another  where  lat- 
ter admits  statement  but  has  forgotten 
facts  stated,  12-706. 

Admissibility  of  testimony  of  physician  as  to 
statements  made  to  him  by  patient  re- 
lating to  history  of  case,  14-449. 

Admissibility  in  evidence  of  exclamations  and 
expressions  of  pain  in  actions  involving 
bodily  injuries,  15-799. 

Admissibility  in  evidence  of  telegrams  re- 
ceived in  reply  to  telegrams,  16-394. 

Admissibility  of  evidence  secured  by  search 
or  seizure,  15-1205. 

Admissibility  of  testimony  by  lawyers  to 
prove  foreign  law,  20-1339. 

Admissibility  of  evidence  of  prior  accidents 
at  same  place  in  action  for  injuries  sus- 
'     tained  by  defective  street  or  highway, 
16-636. 

Admissibility  to  impeach  witness  of  evidence 
given  by  him  before  coroner,  16-688. 

Admissibility  of  testimony  by  defendant  in 
action  for  libel  or  slander  as  to  his 
feelings  for  plaintiff  or  latter's  feelings 
toward  him,  16-748. 

Admissibility,  to  prove  negligence,  of  ordi- 
nance not  pleaded,  16-1064. 

Admissibility  on  issue  of  negligence  of  evi- 
dence of  ordinary  practice  or  custom  in 
performance  of  similar  act,  20-1205. 

2.  Admissions  and  Declarations. 

Admissibility  in  evidence  of  admissions  or 
declarations  of  insured  to  contradict 
statements  in  application  for  life  insur- 
ance, 7-647;  11-263. 

Necessity   that  declaration   or   admission   of 
public  officer,  to  be  admissible  in  evi-  • 
dence,  be  part  of  res  gestw,  3-749. 

Admissibility  and  conclusiveness  against 
pleader,  in  subsequent  action  with 
stranger,  of  admissions  in  pleadings, 
18-79. 

Competency  and  weight  of  admissions  tending 
to  show  negligence,  14-227. 


EVIDENCE  —  continued. 

Admissibility  in  evidence  of  verbal  admis- 
sions as  to  contents  of  writing,  8-207. 

Admissibility  in  evidence  of  admissions  of 
attorney  upon  former  trial,  10-1063. 

Admissions  in  answers  in  equity  as  evidence 
against  infant  defendants,  4-403. 

Admission  by  partner  after  dissolution  of 
partnership  as  binding  copartner,  15- 
938. 

ii  dmissibility  in  evidence  of  offer  by  accused 
to  compromise  criminal  charge  and  of 
admissions  made  in  connection  there- 
with, 16-458. 

Admissibility  of  declarations  in  disparage- 
ment of  title,  2-5. 

Admissibility  of  declarations  to  show  illegiti- 
mate relationship,  10-521. 

Admissibility  of  declarations  as  to  ownership, 
made  by  person  accused  of  larceny, 
prior  to  being  suspected,  2-303. 

Declaration  of  grantor  or  vendor  in  posses- 
sion as  to  fraudulent  conveyance  or 
sale,  3-787. 

Declarations  of  infant  at  time  of  accident  as 
part  of  res  gestw,  14-51. 

Declarations  of  insured  previous  to  death  as 
evidence  of  suicide,  8-1114. 

Admissibility  of  declarations  of  deceased  sur- 
veyor as  to  boundary,  15-874. 

Admissibility  of  declarations  of  testator  not 
made  at  time  of  execution  of  will,  on 
question  of  undue  influence,  5-608;  10- 
600. 

Admissibility  of  declaration  of  legatee  or  de- 
visee as  to  mental  capacity  of  testator, 
9-807. 

Admissibility  of  testator's  subsequent  decla- 
rations on  issue  of  revocation  of  will, 
10-535. 

Admissibility  of  declarations  of  testator  upon 
issue  of  revocation  of  will  which  can- 
not be  found,  3-960;  14-284. 
Admissibility  in  evidence  of  declaration  of 
voter  as  to  how  he  voted  at  election, 
15-243. 

Admissibility  in  criminal  prosecution  of 
declarations  made  by  one  spouse  in  pres- 
ence of  other,  19-528. 

Admissibility  of  declarations  of  deceased  for- 
mer owner  to  prove  boundaries,  19-551. 

Admissibility  of  oial  declarations  of  deceased 
witness  to  will  on  issue  of  genuineness 
of  will,  19-1009. 

Admissibility  on  issue  of  advancement  vel 
non  of  subsequent  declarations  of  intes- 
tate, 17-886. 

3.  Bloodhound  Evidence. 
Bloodhound  evidence,  3-897;  10-1127. 

4.  Demonstrative  Evidekce. 

Right  to  exhibit  to  jury  child  whose  paternity 
is  in  issue,  6-560;  19-536. 


EVIDENCE. 
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EVIDENCE  —  continued. 

Admissibility    in    evidence    of    experiments 

made  in  presence  of  jury,  7-216. 
Proof  of  mark  by  comparison,  19-504. 
Impressions  made  on  minds  of  jurors  by  view 

as  evidence  in  case,  10-663. 

5.  Documents. 

Unstamped  documents  as  evidence,  1-24. 

Instrument  insufficient  on  face  inadmissible 
as  ancient  document,  1-322. 

Conclusiveness  of  documentary  evidence 
against  party  introducing  it,  17-381. 

Admissibility  in  evidence  of  books  of  account 
of  deceased  party,  12-77. 

Necessity  that  book  of  accounts  offered  in 
evidence  be  book  of  original  entry, 
2-842. 

Census  reports  as  evidence,  9-882. 

Admissibility  of  dictionaries  in  evidence,  11- 
182. 

Admissibility  of  entry  in  family  record  to 
show  age,  marriage,  or  pedigree,  where 
person  making  entry  is  alive,  6-59. 

Historical  works  as  evidence,  13-675. 

Medical  books  as  evidence,  19-1002. 

Opinions  of  courts  as  evidence,  19-404. 

Admissibility  of  foreign  ofBeial  record  in  evi- 
dence, 19-1219. 

Identification  of  record  by  stranger,  6-500. 

Admissibility  in  evidence,  against  pleader,  of 
abandoned  pleading,  18-83. 

X-ray  photographs  as  evidence,  8-435. 

Admissibility  in  evidence  of  telegrams  re- 
ceived in  reply  to  telegrams,  16-394. 

Admissibility  and  weight  of  weather  records 
as  evidence,  19-852. 

Admissibility  of  memorandum  as  evidence  of 
past  recollection  of  witness,  8-210. 

Use  of  scientific  books  in  connection  with  ex- 
amination of  expert  witness,  16-818. 

6.  ExpEBT  AND  Opinion  Evidence. 

Competency  of  abstract  question  in  examina- 
tion of  expert  witness,  20-207. 

Use  of  scientific  books  in  connection  with  ex- 
amination of  expert  witness,  16-818. 

Admissibility  and  necessity  of  expert  evidence 
on  question  of  value  of  attorney's  ser- 
vices, 20-53. 

Admissibility  of  opinion  of  witness  as  to 
amount  of  damages  to  realty,  3-667. 

Admissibility  of  opinion  evidence  as  to 
whether  work,  situation,  appliance,  etc., 
is  dangerous,  7-463. 

Admissibility  of  opinion  of  witness  as  to 
prove  intoxication,  10-788. 

Admissibility,  in  action  for  libel  or  slander, 
of  opinion  of  witness  as  to  meaning  or 
effect  of  words  used,  18-833. 

Competency  of  expert  to  testify  to  expectancy 
of  life,  10-621. 

Proof  of  mark  by  opinion  evidence,  19-504. 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  6. 


EVIDENCE  —  continued. 

Admissibility  of  opinion  evidence  as  to  com- 
petency of  servant,  19-151. 

Opinion  evidence,  as  to  speed  of  automobile, 
19-754. 

Competency  of  physician  to  testify  as  expert 
in  respect  to  wound  or  injury  where  he 
has  not  had  similar  case,  14-137. 

Admissibility  in  evidence  of  measurements 
taken  by  nonexpert,  18-1175. 

Necessity  that  expert  witness  state  facts  upon 
which  his  opinion  is  based,  20-883. 

7.  Evidence  Given  in  Former  Proceeding. 
Sufficiency  of  proof  of  death   of  witness  to 
render  his  former  testimony  admissible, 
17-76. 

8.  Judicial  Notice. 
Judicial  notice  of  abbreviations,  17-492. 
Judicial  notice  of  usage  or  custom,  12-430. 
Judicial  notice  of  geographical  facts,  12-927. 
Judicial   notice  of   natural   laws  relating  to 

human  beings,  18-586. 
Judicial  notice  of  local  option  elections,  18- 

191. 
Judicial  notice  of  contents  of  legislative  jour- 
nals on  issue  as  to  enactment  of  statute, 

20-449. 
Judicial   notice  of  municipal  ordinances,   5- 

614. 
Judicial   notice   of   federal   officers   by   state 

courts,  18-365. 
Judicial  notice  of  federal  statutes  by  state  or 

provincial  courts,  19-395. 
Judicial  notice  of  proceeding  in  other  causes, 

12-537. 

9.  Market  Reports. 
Market  reports  as  evidence,  12-127. 

10.  Parol  Evidence  Explaining,  Varying, 
OE  Contradicting  Writing. 

Supplementing  written  contract  by  proof  of 
collateral  oral  agreement,  2-146. 

Application  of  parol  evidence  rule  to  stran- 
gers to  contract,  8-347. 

Admissibility  of  parol  evidence  to  show  un- 
authorized alteration  of  written  instru- 
ment, 12-985. 

Admissibility  of  parol  evidence  to  show  ille- 
gality of  contract,  16-388. 

Admissibility  of  parol  evidence  to  show  that 
purported  contract  is  sham,  19-1025. 

Admissibility  of  parol  evidence  to  show  that 
indorsement  of  bill  or  note  was  for  pur- 
pose of  collection  only,  15-877. 

Parol  evidence  of  conditional  delivery  of  bill 
or  note,  3-560;  15-669. 

Parol  evidence  to  modify  or  explain  bill  of 
sale,  19-541. 

Admissibility  of  parol  evidence  to  show  agree- 
ment between  parties  at  time  of  execu- 
tion of  deed  of  land  to  railroad  for  right 
of  way  or  depot  purposes,  17-863. 
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Admissibility  of  parol  evidence  to  show  that 

subscription  to   stock   was   conditional, 

19-883. 
Admissibility  of  parol  evidence  to  aid,  vary, 

or  contradict  municipal  record,  7-1045. 
Admissibility    of    parol    evidence    to    show 

whether  living  child  was  intentionally 

omitted  from  will,  8-637. 
Eight  of  party  to  instrument  to  deny  execu- 
tion thereof  by  himself  after  death  of 

other  party,  17-398. 

11.  Phonogbaphic  Repkodtjctions  of  Sound. 

Phonographic  reproduction  of  sound  as  evi- 
dence, 10-285. 

12.  Pbimabt  and  Secondakt  Evidence. 

Admissibility  of  secondary  evidence  as  to  con- 
tents of  document  not  within  jurisdic 
tion  of  court,  8-413. 

Admissibility  of  secondary  evidence  to  prove 
contents  of  instrument  altered  or  de- 
stroved  by  person  offering  such  evidence, 
9-484. 

Admissibility  in  evidence  of  carbon  copy  of 
writing  without  accounting  for  non- 
production  of  original,  11-108. 

Telegram  left  for  transmission  or  message  de- 
livered as  primary  or  best  evidence, 
8-270. 

Proof  of  handwriting  by  third  person  where 
writer  is  accessible  as  witness,  20-108. 

13.  Reputation  and  Character. 

Admissibility  of  negative  evidence  to  prove 
character,  17-108. 

Admissibility  of  evidence  of  character  or 
reputation  of  party  or  other  person 
charged  in  civil  action  with  fraud, 
8-1136. 

Proof  of  insanity  by  general  reputation,  18- 
935. 

Evidence  of  general  reputation  of  fellow-ser- 
vant for  incompetency  in  action  by  ser- 
vant against  master,  18-927. 

Nature  of  evidence  admissible  to  prove  bad 
character  of  plaintiff  in  civil  action  for 
libel  or  slander,  19-986. 

Admissibility  of  evidence  of  plaintiff's  char- 
acter in  action  for  malicious  prosecu- 
tion, 4-839. 

Evidence  of  general  reputation  to  prove  ex- 
istence of  partnership,  4-817. 

14.  Res  Gest.3e. 

Declarations  of  infant  at  time  of  accident  as 
part  of  res  gestm,  14-51. 

Necessity  that  declaration  or  admission  of 
public  officer,  to  be  admissible  in  evi- 
dence, be  part  of  res  gestw,  3-749. 

Admissibility  in  evidence  of  exclamations  and 
expressions  of  pain  in  actions  involving 
bodily  im juries,  15-799^ 


EVIDENCE  —  continued. 

15.  Telephonic  Conversations. 

Conversations  by  telephone  as  evidence, 
1-802;  20-705. 

16.  Unreasonable  Testimony. 

Withdrawal  of  unreasonable  testimony  from 
consideration  of  jury,  15-1187. 

17.  Presumptions. 

Presumption  that  subsequent  benefit  to  lega- 
tee to  whom  testator  does  not  stand  in 
loco  parentis  is  ademption  or  satisfac- 
tion of  legacy,  15-248. 

Presumption  from  loss  of  goods  in  possession 
of  bailee,  1-23. 

Presumption  as  to  continuance  of  insanity, 
4-491. 

Presumption  as  to  date  of  delivery  where 
dates  of  deed  and  certificate  of  acknowl- 
edgment differ,  15-151. 

Presumption  as  to  damages  recoverable  from 
officer  for  failure  to  execute  process, 
2-11. 

Facts  which  must  be  shown  in  connection 
with  absence  to  establish  presumption 
of  death,  7-573;  14-242. 

Presumption  as  to  authenticity  of  letter  re- 
ceived in  reply  to  letter,  11-887. 

Rebuttal  of  presumption  of  receipt  of  letter, 
4-956. 

Presumption  of  negligence  from  collision  re- 
sulting in  injury  to  passenger,  4-10. 

Presumption  of  negligence  arising  from  com- 
munication of  fire  by  railroad  engine, 
1-815. 

Presumption  of  payment  from  possession  of 
written  evidences  of  indebtedness  by 
debtor  who  had  access  to  papers  of  cred- 
itor, 14-257. 

Presumption  of  payment  of  taxes  fn)m  lapse 
of  time,  4-430. 

Institution  of  legal  proceedings  as  rebutting 
presumption  of  payment  arising  from 
lapse  of  time,  7-723. 

Presumption  as  to  right  of  payment  for  ser- 
vices by  child  to  parent  who  is  not  of 
same  household,  6-512. 

Presumption  of  place  of  indorsement  of  nego- 
tiable instrument,  5-160. 

Presumption  of  prejudice  from  improper 
separation  of  jury,  1-287. 

Presumption  of  survivorship  in  common  dis- 
aster, 14-716. 

Presumption  that  statutes  of  foreign  state 
are  similar  to  those  of  domestic  forum, 
1-459. 

Presumption  as  basis  of  presumption  10- 
1096. 

Rebuttable  presumptions  as  evidence,  3-72. 

Presumption  of  suicide  relied  on  as  defense  to 

action  on  life  insurance  policy  or  benefit 

certificate,  17-32. 


EVIDENCE. 
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EVIDENCE  —  conHnucfi. 

Presumption   of  chastity   or   good   repute  of 

woman  in  proseeutian  for  seduction,  IT- 
SB. 
Presumption    as    to    v.alidity    of    subsequent 

marriage,  17-680. 
Presumption   of  undue    influence   in   case   of 

conveyance    inter    vivos    by    parent    to 

child,  17-939. 
Presumption   of   undue  influence  in  case  of 

conveyance     inter    vivos    by     child    to 

parent,  18-539. 

18.  BuBDEN  OF  Proof. 

Burden  of  proof  in  civil  case  based  on  crimi- 
nal act,  2-73. 

Burden  of  proof  of  alibi  in  criminal  prosecu- 
tion, 8-1189. 

Burden  of  proof  of  accidental  death  under 
accident  insurance  policy,  9-919. 

Bwden  of  proof  of  fraud,  1-809. 

Burden  of  proof  in  prosecution  for  homicide 
where  defense  is  that  killing  was  acei- 
(iental,  11-309. 

Burden  of  proof  of  knowledge  by  employee  of 
latent  dangei,  11-116. 

Burden  of  proving  malice  in  action  for  libel 
or  slander  where  communication  is 
privileged,  7—844. 

Barden  o-l  proof  of  mistaken  belief  as  to 
ownership  in  prosecution  for  larceny, 
2-192. 

Burden  of  proof  as  to  whether  articles  fur- 
nished to  infants  constitute  necessaries, 
14-686. 

Burden  of  proof  of  negligence  on  part  of  car- 
rier of  live  stoefc,  13-35. 

Burden  of  proof  in  action  against  attorney 
for  negligence  or  wilful  violation  of 
duty,  2>-60«;  14-342. 

Burden  of  proof  as  to  contributory  negli- 
gence^  10-4. 

Burden  of  proving  payment  of  legacy  to 
which  presumption  of  payment  has  at- 
tached, 2-747. 

Burden  of  proof  of  res  judicata,,  2-655. 

Burden  of  proof  as  to  running  of  statute  of 
limitations,,  8i-340. 

Burden  of  proof  as  to  suicide  relied  on  as  de- 
fense toi  action  ow  life  insurance  policy 
or  benefit  certifica,te,,  17-32. 

Burden  of  proof  of  ehastLty  or  good  repute  of 
woman  in  prosecution,  ion  seduction,  17- 
89. 

Burden  of  proof  of  good  health  of  insured  at 
time  of  delivery  of  policy  where  life  in^ 
surance  contract  so.  requires,  17-238. 

Burden  of  proof  ast  to,  validity  of  subsequent 
marriage-,  17-680. 

Borden  of  proof  ot  undue  influence  in  case 
of  coaveyaince,  inter  vi/vos  by  parent  to 
child,  17-989. 


EVIDENCE  —  continnetf. 

Burden  of  proof  as  to  good  faith  of  transac- 
tion in  case  of  assignment  or  conveyance 
by  client  to  attorney,  18-123. 

Burden  of  proof  as  to  practicability  of  guard- 
ing maeliinery  from  which  servant  has 
sustained  injury,   18-133. 

Burden  of  proof  in  action  on  bill  or  note  with 
respect  to  defense  of  want  of  considera- 
tion, 18-205. 

Burden  of  proof  of  undue  influence  in  case  of 
conveyance  inter  vivos  by  child  to  par- 
ent, 18-539. 

Burden  of  proof  as  to  necessity  for  abortion, 
19-636. 

Burden  of  proof  of  payment  or  part  payment 
of  bill  or  note,  20-518. 

Burden  of  proof  as  to  identity  of  fugitive 
from  justice  within  law  of  extradition, 
20-546. 

19.  Weight  and  Sufficiency. 

Weight  of  testimony  based  on  memory  of  oral 
statements,  18-1191. 

Weight  of  imcontradicted  testimony,  4-982; 
12-245. 

Weight  of  photographs  as  evidence,  15-98. 

Weight  of  weather  records  as  evidence,  19- 
852. 

Sufficiency  of  evidence  to  warrant  reformation 
of  instrument  on  ground  of  mutual  mis- 
take, 19-343. 

Sufficiency  of  evidence  to  show  mailing  of  let- 
ter, 19-651. 

Weight  of  positive  and  negative  testimony  as 
to  locomotive  and  street  car  signals,  12- 
1033. 

Admissibility  and  weight  of  testimony  of  law- 
yers to,  prove  foreign  law,  20-1339. 

Sufficiency  of  proof  to  establish  contents  of 
lost  instrument,  2-41. 

Sufficiency  of  proof  as  to  necessity  for  abor- 
tion, 19-636. 

General  reputation  of  house  as  sufficient  evi- 
dence of  its  disorderly  character,  12- 
273. 

Weight  and  sufficiency  of  evidence  of  suicide 
relied  on  as  defense  to  action  on  life  in- 
surance policy  or  benefit  certificate,  17- 
32. 

Sufficiency  of  evidence  as  to  practicability  of 
guarding  machinery  from  which  servant 
has  sustained  injury,  18-133. 

Validity  of  statutes  making  certain  facts 
prima  facie  evidence,  6-746. 

Validity  of  statute  making  proof  of  certain 
facts  conclusive  evidence,  14-734. 


EXAMINATION. 

Of  bankrupt,  see  Bankruptct. 
Physical  examination,  power  to  compel   sub- 
mission to,  see  Physicai,  Examination. 
Of  witnesses,  see  Witnesses. 
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EXCEPTIONS. 

Bills  of  Exceptions,  see  that  title. 

In  civil  cases,  see  Teial. 

In  conveyances  of  land,  see  Vendor  and  Pub- 
chaser. 

In  criminal  prosecutions,  see  Criminal  Law. 

Distinguished  from  reservations  in  deeds,  see 
Deeds. 

To  indictment,  see  Indictments  and  Infor- 
mations. 

Loss  of  as  ground  for  new  trial,  see  New 
Trlal. 

EXCESSIVENESS   OF   DAMAGES. 

See  Damages. 

EXCHANGE. 

Negotiability  of  note  payable  with,  see  Bills 
AND  Notes. 

EXCHANGE    OF    PROPERTY. 

Power  of  agent  to  exchange  property,  see 
Agency. 

Contracts  of  barter  and  exchange  as  within 

"  sales   of  goods "   clause  of  statute  of 

frauds,  14-305. 
Measure  of  damages  for  breach  of  contract 

to  exchange  property,  15-475. 
Measure  of  damages  for  false  representations 

inducing  exchange  of  property,  15-458. 


EXCHANGES. 


Bucket   shop    as    gaming, 
Gaming  Houses. 


see   Gaming   and 


Membership  or  seat  in  stock  or  produce  ex- 
change as  assets  in  bankruptcy,  10-243. 

Right  of  property  in  market  quotations, 
8-761. 

Right  to  equitable  relief  for  refusal  of  tele- 
graph company  to  furnish  stock  quota- 
tions for  gambling  purposes,  6-887. 

Liability  of  telegraph  company  for  erroneous 
transmission  of  message  announcing 
prices  or  state  of  market,  3-429. 

Market  reports  as  evidence,  12-127. 

Contract  for  buying  and  selling  futures  as 
subject  of  interstate  commerce,  14-1034. 

EXCLAMATIONS. 

Evidence  of  exclamations  of  pain,  see  Evi- 
dence. 

EXCLUSIVE    RIGHTS    OB    PRIVI- 
LEGES. 

See  Monopolies  and  Corporate  Trusts. 


EXCUSABLE   HOMICIDE. 


See  Homicide. 


EXECUTIONS. 

Action  on  judgment  affected  by,  see  Judg- 
ments. 

Of  criminals,  statute  prohibiting  publication 
of  report  of,  see  Criminal  Law. 

Injunction  against,  see  Injunctions. 

Against  insane  persons,  see  Insanity. 

Judicial  Sales,  see  that  title. 

Interest  of  lessee  as  subject  to  levy  under  ex- 
ecution, 15-867. 

Liability  of  interest  acquired  by  purchaser 
at  execution  sale  to  levy  and  sale  under 
execution,  8-475. 

Levy  under  subsequent  execution  upon  sur- 
plus in  hands  of  officer  after  satisfying 
prior  execution,  6-655. 

Property  or  franchise  of  quasi-public  corpora- 
tion as  subject  to  sale  under  execution, 
5-512. 

Application  of  exemption  from  execution  to 
liability  or  judgment  for  costs,  13-258. 

Right  of  debtor  to  claim  successive  exemp- 
tions, 4-220. 

Meaning  of  term  "wearing  apparel"  in  ex- 
emption statutes,  15-159. 

Construction  of  statutes  exempting  horses 
from  execution,  6-779. 

Right  of  nonresident  to  claim  exemption  from 
execution  or  garnishment  in  absence  of 
express  restriction  in  statute,  10-500. 

Exemption  from  execution  of  pension  or 
bounty,  17-1191. 

Right  of  officer  to  levy  execution  on  goods  of 
stranger  mixed  with  those  of  debtor,  18- 
948. 

Liability  of  intoxicating  liquors  to  execution, 
attachment,  or  replevin,  17-300. 

Sufficiency  of  levy  of  execution  on  standing 
crop,  15-884. 

Issuance  of  execution  for  part  only  of  judg- 
ment debt,  19-464. 

Effect   of  variance  of  execution   from   judg- 
ment  as  regards  collection  of  interest, 
8-169. 
Amendment  of  officer's  return  in  respect  to 
signature,  17-459. 

Effect  of  supersedeas  upon  execution  after  its 

issuance,  5-786. 
Excessive  levy   as   ground   for   setting  aside 

execution  sale,  12-339. 

Execution  as  evidence  of  officer's  right  to 
make  levy,  18-1128. 

Right  of  officer  to  demand  indemnity  for  en- 
forcing execution,  16-1045. 

Rights  and  remedies  of  debtor  against  credi- 
tor who  issues  execution  after  debt  has 
been  paid,  19-368. 
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EXECUTIVE. 

See  GovERNOB. 


EXECUTORS     AND    ADMINISTBA- 
TORS. 

1.  Appointment,  85. 

2.  Refusal  to  Act,  85. 

3.  Duties,  Powers,  and  Liabilities,  85. 

4.  Purchase  and  Sale  of  Property,  85. 

5.  Suits  in  Behalf  of  Estate,  85. 

6.  Claims  against  Estate,  85. 

7.  Executor  de  Son  Tort,  86. 

8.  Administrators    Pendente   Lite  and  de 

Bonis  Non,  86. 

Administration  of  testamentary  gift  to  for- 
eign charity,  see  Charities. 

Attestation  of  wills  by  execvitor,  see  Wills. 

Contest  of  wills,  see  Wills. 

Descent  and  Distribution,  see  that  title. 

Devises,  see  Wills. 

Garnishment  against,  see  Garnishment. 

Insurance  policy  payable  to  "  estate,"  see  In- 
surance. 

Legacies,  see  Wills. 

Probate  of  wills,  see  Wills. 

Eight  of  representative  of  insolvent  to  assail 
chattel  mortgage,  see  Chattel  Mort- 
gages. 

Set-off  by  or  against,  see  Set-off  and  Coun- 
terclaim. 

Sureties  of,  see  Suretyship. 

Taxation  of  estate,  see  Taxation. 

Testimony  of  representative's  coparty  as  to 
transactions  with  decedent,  see  Wit- 
nesses. 

Time  to  commence  proceedings  for  adminis- 
tration, see  Limitations  of  Actions. 

Trusts  generally,  see  Trusts  and  Trustees. 

Widow  acting  as  executrix  as  election  to  take 
under  will,  see  Wills. 

Wills,  see  that  title. 

1.  Appointment. 

Eight  of  alien  or  nonresident  to  act  as  execu- 
tor or  administrator,  3-988. 

Necessity  and  propriety  of  administration 
upon  estate  of  minor,  7-861. 

Eight  to  and  effect  of  administration  on  es- 
tate of  person  presumed  to  be  dead, 
3-1126;  14-148. 

Power  of  court  to  appoint  coadministrator 
against  consent  of  persons  entitled  to 
administration,  4-550. 

Collateral  attack  on  decree  granting  letters 
testamentary  or  of  administration, 
4-1117. 

Necessity  that  executor  or  administrator  give 
bond  on  appeal  from  revocation  of  pro- 
bate of  will  or  grant  of  letters,  20-416. 

2.  Refusal  to  Act. 

What  constitutes  renunciation  of  trust  by  ex- 
ecutor or  testamentary  trustee,  20-836. 


EXECUTORS   AND   ADMINISTRATORS  — 
continued. 

3.  Duties,  Powers,  and  Liabilities. 

Power  of  executor  to  make  oil  and  gas  lease, 
1-406. 

Duty  of  executor  or  administrator  to  retain 
from  his  distributive  share  of  estate 
amount  of  his  debt  to  estate,  6-810. 

Right  of  person  entitled  to  administer  to 
nominate  another  as  administrator  to 
exclusion  of  person  next  entitled,  17- 
948. 

Eight  of  person  named  as  executor  in  will  to 
recover  from  estate  money  expended  in 
unsuccessful  attempt  to  sustain  will, 
18-741. 

Individual  liability  of  personal  representa- 
tives under  original  contracts  founded 
on  new  consideration,  1-769;  18-292. 

Liability  of  executor  or  administrator  and 
his  sureties  for  property  coming  into 
his  hands  which  is  not  assets  of  estate, 
19-560. 

Right  of  creditor  to  attach  property  of  dece- 
dent's estate  under  writ  against  execu- 
tor or  administrator,  5-912. 

Lapse  of  time  as  barring  right  to  compel  ac- 
counting by  personal  representative,  15- 
481. 

4.  Purchase  and  Sale  of  Propeett. 
Real  estate  acquired  by  executor  or  adminis- 
trator for  benefit  of  estate  as  realty  or 
personalty,  7-703. 

Conveyance  by  personal  representative,  is 
such,  of  property  of  estate  as  estopping 
him  to  claim  personal  interest  therein, 
20-76. 

Validity  of  deed  by  executor  or  administra- 
tor to  person  other  than  purchaser, 
5-708. 

5.  Suits  in  Behalf  of  Estate. 

Eight  of  personal  representative  to  sue  in 
forma  pauperis,  1-805. 

Right  of  personal  representative  of  grantor 
to  set  aside  conveyance  as  fraudulent  as 
to  creditors,  18-37. 

Right  of  personal  representative  to  bring 
ejectment  for  lands  of  deceased,  15-569. 

Right  of  personal  representative  of  insolvent 
estate  to  recover  payment  made  to  cred- 
itor in  excess  of  pro  rata  share,  19-794. 

Right  of  administrator  of  alien  to  sue  for  lat- 
ter's  death  by  wrongful  act,  12-223. 

Right  of  legatee  or  distributee  to  sue  for  as- 
sets belonging  to  decedent's  estate, 
4-193;  20-95. 

6.  Claims  against  Estate. 

Right  of  creditor  of  decedent  to  maintain  bill 
in  equity  to  enforce  payment  of  debt 
where  no  personal  representative  has 
been  appointed  in  forum,  20-844. 
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EXECUTORS  AND  ADIIINISTRATOES — 
continued. 

Claim  for  legacy  or  distributive  share  of  es- 
tate as  "  claim  "  against  estate  within 
statute  providing  for  administration  of 
estates  of  deceased  persons,  20-855. 

Fine  imposed  in  criminal  case  as  recoverable 
from  defendant's  estate  after  his  death, 
19-1147. 

Liability  of  decedent's  estate  for  taxes  6n 
property  which  escaped  taxation  in  his 
lifetime,  18-350. 

Right  of  person  sued  by  executor  or  adminis- 
trator to  set  off  claim  against  decesised 
not  presented  within  statutory  period, 
7-850. 

Institution  of  suit  as  sufficient  presentation 
of  claim  against  decedent's  estate  to  re- 
move bar  of  nonclaim,  14-931. 

Provision  in  will  for  payment  of  debt  as  dis- 
pensing with  necessity  of  presenting  or 
proving  claim,  15-824. 

Binding  effect  upon  administrator  of  sole  dis- 
tributee's settlement  of  claim  in  favor 
of  deceased,  10-555. 

7.  Executor  de  Son  Toet. 
Validation  of  acts  of  executor  de  son  tort  by 
subsequent  grant  to  him  of  letters  of 
administration,  5-58. 

8.  Administbatoes   Pendente  Lite  and   de 

Bonis  Non. 
Administrators  pendente  lite,  6-263. 
Appointment  of   administrator  de  honie  non 
after  final  settlement  of  estate,  5-497. 


EXECUTORY   INTERESTS. 

Eemaindees,  see  that  title. 
Revebsions,  see  that  title. 

EXEMPLARY   DAMAGES. 

See  Damages. 

EXEMPTIONS. 

Acquisition  of  domicil  in  place  where  person 
is  exempt  from  local  laws,  see  Domicil. 

From  assessment  for  local  improvements,  see 
Special  ob  Local  Assessments. 

From  attachment,  see  Attachment. 

From  execution,  see  Executions. 

From  garnishment,  see  GaenishmeNt. 

Of  homesteads,  see  Homesteads. 

From  jury  service,  See  Jury  and  Jury  TbIal, 

From  license  taxes,  see  Licenses. 

From  process,  see  Summons  and  Process. 

Of  seaman's  wages,  see  Ships  and  Shipping. 

From  taxation,  see  Taxation. 


EXHIBITIONS. 

Faies  and  Expositions,  see  that  title. 
Theatbes  and  Public  Resorts,  see  that  title. 


EXONERATION. 

Right  of  devisee  to  have  incumbi-ance  dis- 
charged out  of  personalty,  see  Wills. 

Exoneration  between  municipality  and  abut- 
ting owners  as  to  damages  paid  on  ac- 
count of  unsafe  highways,  1-945;  14- 
1047. 


EX   PARTE    ORDERS. 

Appeal  from,  see  Appeal  and  Ebbob. 

EXPERIMENTS. 

In  evidence,  see  Evidence. 

By  jury  on  view,  see  Juby  and  Juet  Tbial. 

EXPERT   EVIDENCE. 

Generally,  see  Evidence. 
Competency  of  experts,  see  Witnesses. 
Proof  of  intoxication  by  nonexpert  testimony, 
see  Drunkenness  and  Intoxication. 

EXPLOSIONS    AND    EXPLOSIVES. 

Blasting,  see  that  title. 

Explosions  as  exception  in  insurance  contract, 

see  Insurance. 
Master's  duty  to  warn  servant  of  discharge 

of,  see  Master  and  Servant. 

Injunction  to  r69tra,in  keeping  or  storing  of 
explosives,  14-594. 

Liability  of  person  keeping  and  storing  ex- 
plosives for  injuries  caused  by  explosion, 
10-456;  20-827, 

Liability  of  owner  to  trespassing  children  in- 
jured by  dangerous  substances  on  prem- 
ises, 5-503. 

Liability  of  seller  for  injury  caused  by  explo- 
sive. .5-181;  12-267. 

Duty  and  liability  of  rtastef  to  servant  with 
respect  to  use  of  railroad  torpedoes,  19- 
1097. 

Liability  to  carrier  of  person  shipping  explo- 
sives or  dangerous  goods,  18-20. 

Liability  for  injuries  resulting  from  diaeharee 
of  fireworks,  5-539;  13-947. 


EXHIBIT. 

Variance  between  exhibit  and  pleading,   see 
Pleading. 


EXPOSITIONS. 

See  Fairs  and  Expositions. 
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EX   POST   FACTO   LAWS. 

Laws  changing  punishment  as,  see  Cbiminal 
Law. 


EXPRESS   COMPANIES. 

Eight  of  railroad  to  grant  exclusiv*  facilities 
to  express  company,  13-1079. 


EXPRESS   MESSENGERS. 

Duty  and  liability  of  carrier  of  passengers  to 
express  messenger,   19-1207. 


EXPROPRIATION. 

See  Eminent  Domain. 

EXPULSION. 

Of  passengers,  see  Cabeiebs. 
Of  pupils,  see  Schools. 

EXTORTION. 

Constitutionality  of  statutes  designed  to  pre- 
vent extortion,  1-433. 

Receiving  fee  before  it  is  due  as  extortion, 
lS-1117. 

EXTRADITION. 

Who  is  fugitive  from  justice  within  purview 
of  interstate  extradition  laws,  7-1076; 
13-907. 

Burden  of  proof  as  to  identity  of  fugitive 
from  justice  within  law  of  extradition, 
20-546. 

Sufficiency  of  "  affidavit  made  before  magis- 
trate "  within  federal  statute  relating  to 
interstate  extradition,  16-1100. 

Immunity  of  prisoner  from  arrest  on  civil 
process  after  interstate  extradition,  17- 
619. 

Bight  of  extradited  person  to  discharge  on 
ground  that  extradition  was  unlawful 
or  void,  7-1056. 

Right  after  interstate  extradition  to  try  pris- 
oner for  crime  not  designated  in  requisi- 
tion, 3-542. 

Right  after  international  extradition  to  try 
prisoner  for  crime  not  designated  in 
requisition,  10-639. 

Rearrest  in  extradition  proceedings  of  person 
discharged  on  habeas  corpus,  6-499. 

Review  by  courts  of  executive  action  in  inter- 
state extradition  proceedings,  3-876; 
13-931. 

FACTORIES. 

As   nuisances,   see  Nitlsances. 


FACTORS. 

Bkokees,  see  that  title. 

Who  are  agents  within  meaning  of  factors' 

acts,  18-91. 
Right  of  factor    to    claim    advances  in  full 

from  insolvent  principal,  6-311. 
Lien  of  factor  for  commissions  as  dependent 

upon  possession,  3-644. 
Duty  of  factor  to  insure  goods  of  principal, 

14-680. 


FACTS. 

Generally,  see  Evidence. 
Questions  of  fact,  see  Trial. 


FAILURE   OF   CONSIDERATION. 

As  defense  to  action  on  bill  or  note,  see  Bills 
AND  Notes. 


FAIRS   AND   EXPOSITIONS. 

Validity  of  statute  appropriating  public 
funds  for  fairs,  9-52. 

Right  of  exhibitor  at  fair  or  exposition  to  ap- 
peal to  courts  from  decisions  as  to 
award,  15-191. 


FAIRWAY. 

Anchoring  in,  see  Ships  and  Shipping. 

FALSE   IMPRISONMENT. 

By  agent  as  imposing  liability  upon  princi- 
pal, see  Agency. 
Malicious  Prosecution,  see  that  title. 

Extent  of  liability  of  one  causing  false  im- 
prisonment, 19-971. 

Delay  in  presenting  prisoner  for  examination 
or  trial  a^  constituting  false  imprison- 
ment, 13-984. 

Civil  liability  of  judicial  officers  for  false  im- 
prisonment, 4-325. 

Persons  who  participate  with  officer  in  mak- 
ing unlawful  arrest  as  liable  for  false 
imprisonment,  13-105. 

Liability  for  false  imprisonment  of  officer  ar- 
resting wrong  person  under  warrant, 
8-34. 

Necessity  of  alleging  and  proving  want  of 
probable  cause  in  action  for  false  im- 
prisonment, 12-35. 

Evidence  of  result  of  criminal  prosecution  in 
action  for  false  imprisonment,  1-926. 

Right  of  plaintiff  in  action  for  malicious 
prosecution  or  false  imprisonment  to 
show  condition  of  jail  where  he  was 
confined  and  his  treatment  therein,  19- 
614. 
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FALSE  PKETENSES  AND  CHEATS. 

Fbaud  and  Deceit,  see  that  title. 

Larceny,  see  that  title. 

Obtaining  money  by  impersonating  officer,  see 

ROBBEBT. 

Distinction  between  larceny  and  obtaining 
property  by  false  pretenses,  2-1010. 

Obtaining  real  property  by  false  pretenses  as 
criminal  offense,  9-857;   18-397. 

Giving  mortgage  on  property  not  owned  by 
mortgagor  as  false  pretense,  14-287. 

Giving  worthless  check  as  false  pretense, 
8-1069;  14-510. 

Bill  or  note  as  "  property,"  etc.,  within  stat- 
ute against  false  pretenses,  9-970. 

Obtaining  money  as  charity  by  false  represen- 
tations as  false  pretense,  19-1131. 

Extent  to  which  false  pretenses  must  be  cal- 
culated to  deceive  in  order  to  be  indict- 
able, 7-32. 

Illegality  of  purpose  of  person  defrauded  as 
defense  in  prosecution  for  false  pre- 
tenses, 13-563. 

Jurisdiction  of  offense  of  obtaining  property 
by  false  pretenses,  4-368. 

Sufficiency  of  indictment  for  false  pretenses 
in  respect  to  description  of  person  de- 
frauded, 17-624. 

Sufficiency  of  allegations  in  indictment  for 
false  pretenses  as  to  written  instrument 
upon  which  charge  is  based,  11-833. 

Necessity  of  alleging  ownership  of  thing  ob- 
tained in  indictment  for  obtaining  prop- 
erty by  false  pretenses,  13-849. 

Admissibility  of  evidence  of  similar  transac- 
tions in  prosecution  for  false  pretenses, 
10-906;   17-464. 


FALSE   REPORTS. 

Of  bank  directors,  see  Banes  and  Banehto. 

FALSE   REPRESENTATIONS. 

See  particularly  the  title  Fbatjd  and  Deceit 
and  cross-references  thereunder,  and  see 
the  various  subjects  of  misrepresenta- 
tion as  indicated  by  the  titles  through- 
out the  index. 

False  Pbetenses  and  Cheats,  see  that  title. 

In  sales  of  goods,  see  Sales. 

FALSE  SWEARING. 

See  Febjubt. 


"  FAMILY." 

Ab  designation  of  beneficiaries  in  insurance, 

see   INSUBANCE. 


FAMILY   RECORDS. 

As  evidence,  see  Evidence. 

FARES. 

Of  carriers,  see  Cabbiebs. 

FARMING. 

Cbops,  see  that  title. 

Farm  laborer's  lien  on  crops,  see  Cbops. 

Persons  engaged  in  within  bankruptcy  law, 

see  Bankbuptct. 
On  shares  as  establishing  tenancy,  see  Land- 

lobd  and  Tenant. 

FEDERAL   COURTS. 

See  United  States  Coubts. 

FEE. 

Condemnation  as  passing,  see  Eminent  Do- 
main. 
Estate  acquired  by  railroad,  see  Railboads. 
Restraint  on  alienation  of,  see  Pebpetuities 

AND  TBUSTS  fob  ACCUMULATION. 

FEERLE  PERSONS. 

Carrier's  duty  toward,  see  Cabbiebs. 

FEES. 

Costs,  see  that  title. 

Counsel    Fees,    see    cross-references    under 

that  title. 
Extortion  in  receiving  before  due,  see  Extob- 

TION. 

Jury  fees,  see  Jubt  and  Jury  Trial. 

Justice's  right  to  recover,  see  Justices  op 
Peace. 

License  fees,  see  Licenses. 

For  making  abstract  of  record,  see  Recobds. 

Note  stipulating  for  attorneys'  fees,  see  Bills 
AND  Notes. 

Paid  through  mistake,  recovery  of,  see  Pub- 
lic Officers. 

Of  public  officers,  see  Public  Oppicebs. 

Of  witnesses,  see  Witnesses. 


FALSE  TES'nMONY. 

Instruction  as  to,  see  Witnesses. 


FELLOW   SERVANTS. 

See  Masteb  and  Sebvant. 


FELONIES  —  FINES  AND  PENALTIES. 
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FELONIES. 

See  Criminal  Law  and  cross-references. 


FIGURES. 

•In  bills  or  notes,  see  Bills  and  Kotes. 


"  FELONIOUSLY." 

In  indictment  for  rape,  see  Rape. 
in   indictment  or  information  for  homicide, 
see  Homicide. 


FENCES. 

Pabtt  Walls,  see  that  title. 
Railroad  fences,  see  Raileoads. 

Location  of  partition  fence,  11-199. 

Constitutionality  of  statute  giving  fence 
viewers  power  to  assign  division  fences 
between  owners  to  maintain,  8-426. 

Covenant  to  maintain  division  fence  as  cove- 
nant running  with  land,  15-57. 

Effect  of  statute  prohibiting  recovery  for 
damages  done  by  trespassing  animals 
on  unfenced  lands,  9-1095. 

Right  to  enjoin  adjoining  landowner  from 
maliciously  erecting  or  maintaining 
fence  of  unusual  height,  9-734. 

Rights  to  damages  for  erection  of  spite  fence. 
19-478. 

FERRIES. 

Transferability    and    descendibility    of    ferry 

franchise  or  license,  2-693. 
Ferries  between  states,  1-110;   16-865. 
Operation  of  private  ferry  as  infringement  of 

ferry  franchises,  19-1033. 
Construction    of    bridge    as    infringement   of 

ferry  franchise,  12-255. 
Liability  of  owner  of  ferry  to  passengers,  17- 

371. 

FIDELITT   INSURANCE. 

See  Insubance. 

FIDUCIARIES. 

Agents,  see  Agknct. 
Attobneys  at  Law,  see  that  title. 
Directors  of  corporations,  see  Corpobations. 
Executors    and    Administeatoes,    see    that 

title. 
Guardians,  see  Guaedian  and  Ward. 
Investments     in     foreign     jurisdictions,     see 

Trusts  and  Teustees. 
Partners,  see  Paetneeship. 
Trustees,  see  Trusts  and  Trustees. 

FIGHTING. 

Agreement  to  fight  as  defense,  see  Assault 

AND  Batteby. 
Dueling,  see  that  title. 


FILING. 

Of  mechanic's  lien,  see  Mechanics'  Liens. 

Delivery  of  document  to  officer  when  not  at 
office  as  "  filing  "  thereof,  18-250. 

FINAL    JUDGMENTS    AND    ORDERS. 

For  purpose  of  appeal,  see  Appeal  and  Ebbob. 

FINAL   PASSAGE. 

Of  bills,  see  Statutes. 

"FINAL   SUBMISSION." 

Of  cause  precluding  voluntary  dismissal,  see 
Dismissal  and  Nonsuit. 

FINANCIAL    CIRCUMSTANCES. 

Evidence  of  in  action  by  depositor  for  dis- 
honor of  check,  see  Checks. 

Evidence  of  in  action  by  physician,  see 
Physicians  and  Surgeons. 

Evidence  of  in  action  for  breach  of  promise, 
see  Breach  op  Pbomise  of  Mareiage. 

Evidence  of  in  prosecution  for  embezzlement, 
see  Embezzlement. 

Evidence  of  in  prosecution  for  larceny,  see 
Labceny. 

Evidence  of  to  prove  contract,  see  Payment. 

FINDER   OF   LOST   PROPERTY. 

See  Lost  Pbopeety. 

FINDINGS. 

Of  master,  see  Mastees  in  Chancebt. 

Refusal  to  make  requested  findings  as  consti- 
tuting contrary  finding,  7-380. 

FINES    AND    PENALTIES. 

Forfeiture  as  penalty  or  liquidated  damages, 
see  Damages. 

Judgment  in  criminal  case  as  res  judicata  in 
penal  action,  see  Judgments. 

Penal  ordinances,  construction  of,  see  Ordi- 
nances. 

Pleading  statute  of  limitations,  see  Limita- 
tions of  Actions. 

Remission  of  penalty  on  forfpit<>d  recogni- 
zance, see  Bail. 

Statutes  imposing  penalties  on  carriers,  see 
Cabbiebs. 
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FINES  AND  PENALTIES  —  continued. 

Statute  imposing  penalty  for  each  piece  of 
game  possessed,  see  Game  and  Game 
Laws. 

Statute  making  property  leased  for  sale  of 
liquor  subject  to  payment  of,  see  In- 
toxicating LiQUOBS. 

For  taking  usury,  see  Usuey. 

Telegraph  company's  liability  to  penalty,  see 
Telegkaphs  and  Telephones. 

Meaning  of  and  distinction  between  "  fine," 
"penalty,"  and  "forfeiture,"  18-883. 

Constitutional  or  statutory  provision  against 
imprisonment  for  debt  as  applicable  to 
imprisonment  for  failure  to  pay  fine  or 
penalty,  19-757. 

When  forfeiture  of  property  under  statute 
takes  effect,  7-899. 

Eight  to  recover  fine  improperly  or  illegally 
collected,  12-703. 

Recovery  of  cumulative  penalties  under  penal 
statute,  14-1063. 

Fine  imposed  in  criminal  case  as  recoverable 
from  defendant's  estate  after  his  death, 
19-1147. 

Eight  of  court  to  direct  verdict  for  plaintiff 
in  penal  action,  16-964. 

Power  of  executive  to  remit  fines  and  for- 
feitures, 17-603. 


FIRES  —  continued. 

Protection   against  in  places  of  amusement, 

see  Theatbes  and  Public  Resobts. 
Fires  caused  by  railroads,  see  Eailboads. 

Liability  of  warehouseman  for  loss  of  goods 
by  fire,  19-243. 

Independent  contractor  rule  as  applicable  to 
damage  by  fire,  18-755. 

Negligence  in  setting  fire  on  one's  own  prem- 
ises as  affected  by  weather  conditions, 
20-699. 

Liability  of  water  company  "under  contract 
with  municipality  for  fire  loss  sustained 
by  municipality,  20-625. 

Liability  of  water  company,  under  contract 
with  municipality,  for  fire  loss  sustained 
by  private  citizen,  2-479;  9-1070. 

Assignability  of  cause  of  action  for  destruc- 
tion of  property  by  fire,  20-259. 

Extinguishing  fire  on  vessel  as  salvage  ser- 
vice, 17-911, 

Validity  and  effect  of  stipulation  limiting  lia- 
bility of  carrier  of  goods  for  loss  by 
fire,  20-229. 

FIBEAVOBKS. 

Liability  for  injuries  resulting  from  dis- 
charge of  fireworks,  5-539;   13-547. 


FIREARMS. 

See  Weapons. 


FIRM. 

See  Pabtnebship. 


FIRE   DEPARTMENT. 

Generally,  see  Municipal  Cobpoeations. 
Care  in  crossing  railroads,  see  Eailboads. 


FIRE   ESCAPES. 

Duty  to  maintain  fire  escapes,  9-1166. 

FIRE   INSURANCE. 

See  Insubance. 

FIRE   I.IMITS. 

Construction  of  ordinance  forbidding  erection 

of  certain  buildings  within  fire  limits, 

18-183. 
Eight    of    municipality   to    remove    building 

erected  within  fire   limits  in  violation 

of  valid  ordinance,  9-292. 

FIBES. 

Aeson,  see  that  title. 

Carrier's  liability  for  injuries  or  losses  by, 
see  Cabbiebs. 


FISH   AND   FISHERIES. 

Fish  markets  as  nuisances,  see  Nuisances. 
Game  and  Game  Laws,  see  that  title. 

Right  of  fishery  in  owners  of  streams  and 
ponds,  3-860. 

Power  of  state  to  grant  to  private  individual 
exclusive  right  to  shellfish  within 
waters  of  state,  16-198. 

Validity  of  statutes  authorizing  summary  de- 
struction of  fishing  appliances,  1-950. 

FIXTURES. 

Fences  generally,  see  Fences. 

Character  as  fixtures  or  personalty,  before 
annexation,  of  articles  brought  on  prem- 
ises to  be  annexed,  4-1160. 

Doors  or  windows  as  fixtures,  20-470. 

Ice  house  erected  by  tenant  as  fixture,  20-790. 

Mirrors  as  personalty  or  realty,  1-687. 

Stoves  and  heating  apparatus  as  realty  or 
personalty,  2-375. 

Effect  of  agreement  that  articles  annexed  to 
land  shall  not  become  fixtures  and  that 
title  shall  not  pass  on  rights  of  subse- 
quent purchaser  or  mortgagee  of  land 
without  notice,  4-1073. 


FLAG  —  FOREIGN  CORPORATIONS. 
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FIXTURES  —  continued. 

Eight  to  fixtures  as  between  life  tenant  anil 
remaintlerman,  2-405.  v 

Riglit  of  moitgngpo  to  trade  fixtures  placed 
upon  mortgaged  premises  after  givinix 
mortgage,  13-071;  18-939. 

New  lease  as  affecting  right  to  remove  fix- 
tures, 3-331;  20-769. 

Eight  of  person  claiming  under  tenant  as  to 
time  for  removal  of  fixtures,  10-109. 

Eight  of  lessee  to  remove  trade  fixtures  sub- 
stituted for  parts  of  leased  premises, 
20-606. 

Eight  of  lessee  under  mining  lease  to  remove 
machinery  and  other  appliances,  2-738. 


FLAG. 

Validity  of  statutes  prohibiting  use  of  flag  or 
other  governmental  symbol  for  advertis- 
ing or  commercial  purposes,  4-270;  10- 
528. 

FLAGMEN. 

At  railroad  crossings,  see  Railboads. 
Eailroad's  duty  to  emploj^ee  to  flag  train,  see 

PIASTER  AKD   SERVANT. 

Eailroad's  duty  to  warn,  see  Master  and  Ser- 
vant. 

FLAG   STATIONS. 

Carrier's  duty  respecting,  see  Carriers. 

FLOATING    TIMBER. 

Injuries  to  riparian  owner  by,  see  Trees  and 
Timber. 

FLOODS. 

Se€  Waters  and  Watercourses. 

FLYING   S'WITCH. 

Negligence  in  making,  see  Eaixboads. 


FOOD  —  continued. 

Constitutionality  of  statutes  or  ordinances 
regulating  sale  of  milk,  4-119;   18-321. 

Validity  of  statute  or  ordinance  regulating 
manufacture  or   sale   of  bread,   17-617. 

Validity  of  statute  or  ordinance  regulating 
receptacles  used  in  selling  milk,  14-703. 

Constitutionality  of  state  statutes  regulating 
manufacture  or  sale  of  oleomargarine, 
2-4.51;   17-1100. 

Eight  of  state  to  seize  and  destroy  food  unfit 
■  for  use,  15-281. 

Sale  and  delivery  of  food  as  work  of  neces- 
sity within  Sunday  law,  16-278. 


FOOTPRINTS. 

Admissibility  of  evidence  obtained  by  requir- 
ing accused  to  furnish  shoe  for  com- 
parison with  footprint,  9-655. 


FORCE. 

Injunction  in  case  of  remedy  by,  see  Injunc- 
tions. 

Eecovery  of  possession  of  personalty  by,  see 
Eecaption. 


FORCIBLE  ENTRY  AND  DETAINER. 

Threats  and  display  of  force  without  actual 
force  as  constituting  forcible  entry,  15- 
804. 

Eecovery  of  easement  by  action  of  forcible 
entry  and  detainer,  9-1177. 

Eight  of  tenant  to  maintain  forcible  entry 
and  detainer  against  landlord  for  for- 
cible ejectment  after  termination  of 
lease,  12-767. 

Necessity  for  notice  to  quit  before  landlord 
can  bring  forcible  entry  and  detainer 
against  tenant  whose  lease  has  expired, 
8-731. 

Eight  of  landlord  to  maintain  action  for  for- 
cible entry  and  detainer  for  entry  dur- 
ing possession  of  tenant,  7-924. 


F.   O.   B. 

See  Free  on  Board. 

FOG   SIGNALS. 

Failure  to  hear  as  negligence,  see  Ships  and 
Shipping. 

FOOD. 

Implied  warranty  upon  sale  of  food,  4-1124; 

15-1-083. 
Eecovery  of  consequential  damages  for  breach 

of  implied  warranty  on  sale  of  food,  16- 

497. 


FORECLOSURE. 

Of   chattel    mortgages,    see    Chattel   Mort- 

OAOES. 

Of  mechanic's  lien,  see  Mechanics'  Liens. 
Of  mortgages,  see  Mortgages  and  Deeds  of 

TmjST. 


FOREIGN    COMMERCE. 

See  Interstate  and  Foreign  Commerce. 

FOREIGN   CORPORATIONS. 

See  Corporations. 
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FOREIGN   COUNTRIES. 


Aliens,  see  that  title. 

Consular  agents  of,  see  Consulab  Aoents. 


FOREIGN   JUDGMENTS. 

See  Judgments. 


FORFEITURES  —  continued. 

Of  leased  premises,  see  Landlobd  and  Ten- 
ant. 

Liquidated  damages,  see  Damages. 

Of  liquors,  see  Intoxicating  Liquors. 

Of  mortgages,  see  Mortgages  and  Deeds  or 
Trust. 

Of  tenant's  estate  as  entitling  landlord  to 
growing  crops,  see  Chops. 


FOREIGN   I.ANDS. 

Divorce  decree  passing  title  to,  see  Divorce. 
Injunction  against  trespass  on,  see  Trespass. 
Jurisdiction     of     actions     relating     to,     see 
Courts. 


FOREIGN   I.AWS. 

Conflict  of  Laws,  see  that  title. 

Federal    statutes    as    applicable    to    citizens 

wliile  abroad,  see  Statutes. 
Inheritance    by    child     adopted    under,     see 

Adoption  of  Children. 
International  Law,  see  that  title. 

Presumption   that   statutes  of  foreign   state 

are  similar  to  those  of  domestic  forum, 

1-459. 
Proof   of  foreign   law   as   properly   made   to 

court  or  to  jury,  7-74. 
Admissibility    and    weight    of   testimony   by 

la^vyers  to  prove  foreign  law,  20-1339. 


FOREIGN   MARRIAGES. 

See  Marriages. 

FOREIGN   RECEIVERS. 

See  Receivers. 

FOREIGNERS. 

See  Aliens. 

FORESTS. 

See  Trees  and  Timber. 

FORFEITURES. 

Of   animals    distrained   and   impounded,   see 

Animals. 
Of  bail,  see  Bail. 
Of    benefit    certificates,    see   Benevolent   or 

Beneficial  Associations. 
Of  distrained  animals,  see  Animals. 
Fines  and  Penalties,  see  that  title. 
Of    gambling    apparatus,    see    Gaming    and 

"Gaming  Houses. 
Under  game  laws,  see  Game  and  Game  Laws. 
Of  homestead,  see  Homestead. 
Of  insurance,  see  Insurance. 


FORGERY. 

Bank  cashing  forged  pension  check,  see 
Banks  and  Banking. 

Forged  notes  in  hands  of  bona  fide  holders, 
see  Bills  and  Notes. 

Negligence  in  drawing  negotiable  instrument 
as  estopping  party  to  set  up  fraudulent 
alteration,  see  Bills  and  Notes. 

Rights  of  corporation  and  iona  fide  pur- 
chaser of  forged  stock  certificates,  see 
Corporations. 

Telegraph  company's  liability  for  forged  mes- 
sage, see  Telegraphs  and  Telephones. 

Injurious  nature  of  forged  instrument  as  ele- 
ment of  forgery,  3-293;  9-1111. 

Forging  and  uttering  as  one  oflFense,  1-308. 

Forgery  by  use  of  fictitious  name,  18-482. 

Fraudulent  procurement  of  genuine  signature 
as  forgery,  17-705. 

Signing  name  of  another  person  incorrectly  as 
forgery,  20-166. 

Forgery  of  or  by  typewriting,  8-86. 

When  forgery  unavailable  as  a  defense,  1- 
181. 

SuflBciency  of  indictment  for  forgery  with  re- 
lation to  setting  out  instrument  forged, 
17-499. 

Proof  of  other  forgeries  in  prosecution  for 
forgery,  9-456. 

FORMER   JEOPARDY. 

See  Criminal  Law. 


FORMER   PROCEEDING. 

Evidence  given  in  generally,  see  Evidence. 

Competency  of  former  testimony  in  criminal 
cases,  see  Criminal  Law. 

Evidence  of  admissions  of  attorney  at,  see 
Evidence. 

Proof  of  in  prosecution  for  perjury,  see  Per- 
jury. 

FORNICATION. 

What  constitutes  "living  together"  or  "co- 
habiting "  in  fornication  or  adultery. 
19-655.  ' 

FORUM. 

Courts,  see  that  title. 
Venxte,  see  that  title. 
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FRANCHISES. 

Bbidqes,  see  that  title. 

Of  corporations  generally,  see  Corpoeations 

and  cross-references  thereunder. 
Execution  sales  of,  see  Executions. 
Of  ferries,  see  Ferbies. 
Licenses,  see  that  title. 
Of  municipalities,   see   Municipal   Coepoea- 

t'ions. 
Street  franchise  as  extending  to  new  street, 

see  Steeets  and  Highways. 
Taxation  of,  see  Taxation. 
Of     turnpikes,     see    Tuenpikes    and    Toll 

Roads. 

Right  of  municipality  which  has  granted 
franchise  for  performance  of  public  ser- 
vice, to  compel  exercise  of  franchise, 
18-335. 

Right  of  state  to  tax  federal  franchise,  17- 
722. 


FKATEBNAL   SOCIETIES. 

Benevolent  oe  Beneficial  Associations, 
see  that  title. 

Societies  and  Unincoepobated  Associa- 
tions, see  that  title. 


FRAUD    AND   DECEIT. 

In  antenuptial  conveyances,  see  Husband  and 

WlEE. 

Bills   and    notes   fraudulently   filled   up,    see 

Bills  and  Notes. 
Carrier's  liability  to  person  riding  on  ticket 

or  pass  procured  by,  see  Cabeiees. 
Concealment  by  attorney  of  cause  of  action 

against   him,   see  Limitations   of  Ac- 
tions. 
Confessions  obtained  by  fraud,  see  Ceiminal 

Law. 
Demurrer  to  allegation  of  as  confession,  see 

Pleading. 
Disbarment  of  attorney  for,  see  Attoeneys 

AT  Law. 
Equitable  jurisdiction  on  ground  of,  see  also 

Equity. 
Infringement  of  trademark  as  affected  by,  see 

Tbademaeks,  Teade  Names,  and  Un- 

PAiE  Competition. 
Injunction  against  legal  proceeding  on  ground 

of,  see  Injunctions. 
Larceny  in  obtaining  property  by,  see  Lae- 

ceny. 
Liability  for  as  debt,  see  Imprisonment  foe 

Debt  and  in  Civil  Actions. 
Marriage  induced  by,  see  Marbiagb.^ 
Nomination   of   candidates   for    election,    see 

Elections. 
Obtaining  property  by  as  larceny,  see  Lar- 
ceny. 
Releases  obtained  by,  see  Release  and  Dis- 

chabge. 
In  sales  of  goods,  see  Sales. 
Sales  of  land  as  affected  by,  see  Vendor  and 

PUBCBAS^R, 


FRAUD  AND  B^CEIT  —  continued. 

Telegraph  company's  liability  for  fraudulent 
message,  see  Telegeaphs  and  Tele- 
phones. 

Unfair  competition  as  affected  by,  see  Tbade- 
maeks, Teade  Names,  and  Unfaib 
Competition. 

Using  mails  to  defraud,  see  Post  Office. 

Wills  as  affected  by,  see  Wills. 

Commission  of  fraud  or  deceit  as  injury  to 
person  or  property,  19-936. 

Undue  influence  as  related  to  fraud,   18-412. 

What  amounts  to  false  representation  of  ex- 
isting fact,  1-980. 

Meaning  of  term  "graft,"  19-1079. 

Prejudice  or  damage  arising  from  false  rep- 
resentations inducing  person  to  do  what 
law  would  compel  him  to  do,  20-179. 

Concealment  of  facts  as  avoiding  compromise 
and  settlement,  16-935. 

Power  of  court  to  vacate  divorce  decree  for 
fraud,  18-1002. 

Right  of  party  against  whom  judgment  has 
been  obtained  by  perjury  to  sue  for 
damages,  18-23. 

Fraud  in  formation  of  partnership  as  ground 
for  dissolution  or  rescission,  10-695. 

Necessity  of  returning  or  tendering  considera- 
tion upon  repudiation  of  release  of  dam- 
ages for  personal  injuries,  procured  bv 
fraud,  4-655;   10-739. 

Right  of  purchaser  to  rescind  contract  of  sale 
on  ground  of  fraud  or  false  representa 
tions  as  depending  on  his  having  been 
damaged  thereby,  14-261. 

Misrepresentation  by  vendor  of  price  paid  for 
property  as  actionable  deceit,  8-1062. 

Fraudulent  representation  of  area  by  vendoi 
to  purchaser  where  true  boundaries  arft 
pointed  out,  as  actionable  deceit,  16- 
502. 

False  statement  by  purchaser  as  to  intended 
use  of  realty  purchased,  as  false  repre- 
sentation warranting  cancellation  of 
deed,  20-913. 

Limitations  on  right  to  rescind  fraudulent 
contract,  1-910. 

Performance  of  executory  contract  for  sale 
of  personalty  after  discovery  of  fraud 
as  affecting  right  of  action  for  dam- 
ages, 20-172. 

Effect  of  discharge  in  bankruptcy  on  liability 
for  fraud  or  obtaining  property  by  false 
pretenses  or  representations,  20-308. 

Fraud  as  a  question  of  law  or  fact,  1-446. 

Necessity  and  sufficiency  of  allegation  of 
scienter  in  action  for  false  representa- 
tions, 16-646. 

Presumptions    and    burden    of    proof    as    to 

fraud,  1-809. 
Jurisdiction  of  equity  in  cases  of  fraud  where 

adequate  remedy  at  law  exists,  3-611. 
Respective  jurisdictions  of  law  and  equity  to 

avoid  release  for  fraud,  13-75Q, 
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FRAUDS,    STATUTE   Or. 

1.  Statute  as  Defense. 

2.  Contracts  Affected  by  Statute  Genee- 

ALLY. 

3.  CoNTEACTS    Relating    to    Interests    in 

Lands. 

4.  Promises  to  Answeb  fob  Debt,  etc. 

5.  Representations  as  to  Character,  etc. 

G.  Contracts  Not  to  Be  Performed  within 
Year. 

7.  Contracts  foe  Sales  of  Goods. 

8.  Memorandum  of  Contract  Rbquibed  by 

Statute. 

9.  Waiver  of  Protection  of  Statute. 

Antenuptial  agreements,  see  Husband  and 
Wife. 

Contract  unenforceable  because  of  statute  as 
consideration,  see  Contracts. 

Guaranty  by  transfer  of  negotiable  instru- 
ments, see  Guaranty. 

Indemnity  contracts  as  within  statute,  see  In- 
demnity Contracts. 

Insurance  contracts,  validity  of  when  oral, 
see  Insurance. 

Parol  evidence  affecting  writings,  see  Evi- 
dence. 

Partition  of  lands  by  parol,  see  Partition. 

Reformation  of  agreements  as  affected  by,  see 
Reformation  of  Instruments. 

1.  Statute  as  Defense. 
Oral   contract    within   statute   of   frauds   as 
ground  of  defense,  11-479. 

2.  Contracts  Affected  by  Statute  Gener- 
ally. 

Parol  modification  of  written  contract  as  af- 
fected by  statute  of  frauds,  1-728. 

Parol  alteration  of  contract  as  affected  by 
statute  of  frauds  where  contract  has 
been  acted  upon  as  altered,  7-1041. 

Validity  and  enforceability  of  parol  contract 
partly  within  statute  of  frauds,  8-963; 
10-509. 

Parol  agreement  establishing  boundary  line 
as  affected  by  statute  of  frauds,  8-83; 
16-150. 

Effect  of  statute  of  frauds  upon  parol  agree- 
ment that  deed  shall  operate  as  mort- 
gage, 11-313. 

Agreement  between  two  parties  whereby  one 
assumes  other's  debt  as  within  statute 
of  frauds,  18-391. 

Application  of  statute  of  frauds  to  joint 
promise  by  two  persons  for  benefit  of 
one  of  them,  5-844. 

Judicial  sales  as  affected  by  statute  of  frauds, 
7-1071. 

Application  of  statute  of  frauds  to  contracts 
relating  to  mines,  10-99. 

Contract  authorizing  one  to  purchase  per- 
sonal property  for  another  as  within 
statute  of  frauds,  11-1000. 

Effect  on  sales  of  corporate  stock  of  seven- 
teenth section  of  statute  of  frauds  and 
equivalent  enactments,   7-930;    18-599. 


FRAUDS,  STATUTE  01?  —  continued. 
Contract  to  make  tombstone  or  monument  as 
within  statute  of  frauds,  10-309. 

3.  Contracts  Relating  to  Interests  in 

Lands. 

Sale  of  growing  trees  as  sale  of  interest  in 
land  within  statute  of  frauds,  9-192; 
18-971. 

Applicability  of  statute  of  frauds  to  oral 
agreement  to  mortgage  land,  6-46. 

Validity  of  oral  agreement  to  devise  land, 
5-495;  20-1137. 

Partnership  agreement  for  purchase  and  sale 
of  lands  aa  within  statute  of  frauds,  7- 
1142;  13-140. 

Necessity  that  assignment  of  written  contract 
for  purchase  of  land  be  in  writing,  15- 
1177. 

Necessity  that  written  contract  for  sale  of 
land  be  abandoned  or  rescinded  in  writ- 
ing, 14-729. 

Continuance  of  existing  possession  of  land  as 
part  performance  suflBcient  to  satisfy 
statute  of  frauds,  9-135. 

Possession  of  one  of  several  parcels  of  land 
as  part  performance  sufficient  to  satisfy 
statute  of  frauds,  8-80. 

Revival,  by  oral  contract,  of  defunct  contract 
for  sale  of  land,  17-1111. 

Written  contract  to  convey  part  of  tract  of 
land  to  be  selected  hj  vendor  or  pur- 
chaser as  within  statute  of  frauds,  19- 
373. 

Invocation  of  statute  of  frauds  by  successor 
in  interest  to  one  who  has  repudiated 
oral  contract  for  sale  of  realty,  16-412. 

4.  Promises  to  Answer  foe  Debt,  etc. 

Application  of  statute  of  frauds  to  promise 
to  indemnify,  6-671. 

Promise  made  as  part  of  purchase  price  of 
property  as  promise  to  pay  debt  of  an- 
other within  statute  of  frauds,  12-1101. 

Validity  of  oral  guaranty  by  transferer  of 
negotiable  instrument,  2-506. 

Original  or  collateral  nature  of  oral  promise 
within  statute  of  frauds  as  questioti  of 
law  or  fact,  9-895. 

5.  Representations  as  to  Chaeaotee,  etc. 

Construction  of  statutes  requirin<i;  representa- 
tions concerning  the  character,  credit, 
and  ability  of  another  to  be  in  writin", 
1-690;  12-332. 

6.  Contracts  Not  to  Be  Performed  witsin 

Year. 

Contracts  which  depend  upon  contingency  for 
performance  within  year  as  being  within 
statute  of  frauds,  4-174. 

Contract  not  to  be  performed  within  one  year 
but  terminable  nt  option  of  parties  as 
within  statute  of  frauds,  17-207, 
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FRAUDS,  STATUTE  0T~  continued. 

Validity  within  statute  of  frauds  of  contract 
wliich  is  capable  of  being  performed  by 
one  party  within  one  year  and  is  so  per- 
formed, 13-916. 

Validity  within  statute  of  frauds  of  oral  lease 
for  one  year  to  commence  in  future,  5- 
829;    18-1078. 

Validity  within  statute  of  frauds  of  contract 
for  year's  employment  to  commence  in 
future,  5-330. 

Contract  for  services  void  under  statute  of 
frauds  as  measure  of  damages  of  recov- 
ery for  part  performance,  4-463. 

7.  Contracts  foe  Sales  op  Goods. 
Application  of  statute  of  frauds  to  contract 

involving  both  transfer  of  cliattel   and 

doing  of  work  and  labor,  19-1292. 
Contracts  of  barter  and  exchange  as  within 

"  sales   of  goods "  clause   of  statute  of 

frauds,  14-308. 
Agreement  to  repurchase  or  resell  goods  sold 

as  within  statute  of  frauds,   16-783. 
Acceptance  of  samples  as  acceptance  of  part 

of  goods  sold  within  statute  of  frauds, 

4-187. 
Delivery  to  carrier  as  taking  sale  of  goods 

out  of  statute  of  frauds,  2-545;  9-1169. 
Continuance  of  existing  possession  by  vendee 

as  sufficient  delivery  to  take  verbal  sale 

of  goods  out  of  statute  of  frauds,  13- 

715. 
Time  when  goods  must  be  accepted   to  take 

contract  of  sale  out  of  statute  of  frauds, 

11-518. 
Medium    of   payment    or    part    payment   for 

goods  to  take  contract  out  of  statute  of 

frauds,  15-32. 
Invocation  of  statute  by  successor  in  interest 

of  one  who  has  repudiated  oral  contract 

for  sale  of  personalty,  16-412. 

8.  Memobandum  op  Contract  Required  bt 
Statute. 

Several  writings  as  memorandum  within  stat- 
ute of  frauds,  2-293;   19-1162. 

Necessity  that  memorandum  within  statute 
of  frauds  3how  parties  to  contract,  13- 
313. 

Sufficiency  of  signature  by  one  party  only  to 
memorandum  required  by  statute  of 
frauds,  3-1036;   13-1121.  " 

Sufficiency  of  signature  by  agent  to  memo- 
randum of  sale  of  goods  required  by 
statute  of  frauds,  4-893. 

Necessity  that  memorandum  within  statute 
of  frauds  contains  terms  of  sale,  0-1060. 

Necessity  for  statement  of  consideration  in 
contract  within  statute  of  frauds  other 
than  contract  to  answer  for  debt  of  an- 
other, 3-656. 

Sufficiency  within  statute  of  frauds  of  memo- 
randum not  mentioning  state  or  politi- 
cal division  in  which  land  sold  lies,  9- 
774. 


FRAUDS,  STATUTE  OV  ^  continued. 

Necessity  of  delivery  of  memorandum  re- 
quired by  statute  of  frauds,  3-404. 

Necessity  that  agent  have  written  authority 
to  make  memorandum  required  by  stat- 
ute of  frauds,  7-1101. 

Sufficiency  within  statute  of  frauds  of  memo- 
randum of  sale  of  lands  disclosing  that 
it  is  signed  by  one  party  for  undisclosed 
principal,  12-487.    ■ 

9.  Waivee  of  Peotection  of  Statute. 
Waiver  of  protection  of  statute  of  frauds,  19- 
316. 

FRAUDULENT   CONVEYANCES. 

Of  bankrupts,  see  Bankbuptcy. 

Dower  rights  of  wife  joining  in  conveyance 

set  aside  for  fraud,  see  DoWER. 
Jurisdiction  to  set  aside  conveyance  of  realty 

situate  outside  state,  see  Couets. 
Sale  without  immediate  delivery,  see  Sales. 

Declarations  of  grantor  or  vendor  in  posses- 
sion as  to  fraudulent  conveyance  or  sale, 
3-787. 

Applicability  of  statute  against  fraudulent 
conveyances  to  choBes  in  action,  5-370. 

Fraudulent  sale  or  conveyance  of  property  as 
ground  for  attachment,  5-618. 

Right  of  personal  representative  of  grantor 
to  set  aside  conveyance  as  fraudulent 
as  to  creditors,  18-37. 

Exceptions  to  rule  requiring  creditor  to  re- 
duce his  claim  to  judgment  before  suing 
to  set  aside  fraudulent  conveyance,  1- 
629. 

Constitutionality  of  statutes  prohibiting  sales 
of  merchandise  in  bulk,  1-557 ;   14-437. 

Meaning  of  "  goods,  wares,  and  merchandise  " 
within  statutes  regulating  sales  thereof 
in  bulk,  5-800. 

Execution  of  chattel  mortage  as  violation  of 
sales  in  bulk  act,  12-345. 

Conveyance  to  creditor  in  payment  of  debt 
as  sale  under  statute  prohibiting  sales 
of  merchandise  in  bulk,  9-332. 

Running  of  statute  of  limitations  against 
fraudulent  conveyances,  4-1098. 

FBEEHOLDER. 

Person  who  becomes  qualified  freeholder  for 
sole  purpose  of  petitioning  for  or  con- 
senting to  issuance  of  liquor  license  as 
hona  fide  freeholder  within  statute,  16- 
276. 

FREE    ON   BOARD. 

Duty  of  furnishing  vessels  or  cars  under  con- 
tract for  delivery  "  free  on  board,"  2- 
818:  9-553. 

Right  of  buyer  under  f.  o.  b.  contract  to  in- 
spect goods  on  arrival  at  destination, 
}6-lg0}, 
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FREE  SCHOOLS.  FUTURE  DISABILITY. 

See  Schools.  Damages  recoverable  for,  see  Damages. 


FREIGHT. 


GAMBLING. 


See  titles  Cabbiebs  of  Goods  and  Ships  and      Contracts,  see  Contbacts. 

Shipfino.  Gaming  and  Gaming  Houses,  see  that  title. 


FRESHETS. 

See  Watebs  and  Watekcoubses. 

FRIGHT. 

Damages  for  bodily  pain  and  suffering  re- 
sulting from,  see  Damages. 
Of  horses  by  railroads,  see  Raiuioads. 

FROGS. 

Railroad  company's  duty  to  block,  see  Mas- 

TEB  AND   SEEVANT. 

FROM. 

"From"  as  word  of  inclusion  or  exclusion, 
15-27. 

"FROM   THE   PERSON." 

As  element  of  robbery,  see  Robbeby.    . .. 

FUGITIVE   FROM   JUSTICE. 

Within  extradition  laws,  see  Extbadition. 

FUND. 

Negotiability  of  instrument  referring  to  par- 
ticular fund,  see  Bills  and  Notes. 

FUNERAL   EXPENSES. 

As  element  of  damages  for  death,  see  Death 
BY  Wbongful  Act. 

Liability  of  husband  for  wife's  funeral  ex- 
penses, 1-172. 

Liability  of  wife  for  husband's  funeral  ex- 
penses, 18-856. 

Running  of  statute  of  limitations  in  ease  of 
claim  against  estate  for  funeral  ex- 
penses, 19-791. 

FUTURE   DELIVERY. 

Contract  for  sale  of  property  for  future  de- 
livery, legality  of,  see  Conteacts, 


GAME   AND   GAME   LAWS. 

Fish  and  Fisheeies,  see  that  title. 

Meaning  of  word  "  game "  as  used  in  game 

laws,  20-621. 
Right  to  hunt  on  navigable  waters,  15-708. 
Constitutionality  of  game  law  discriminating 

between  persons  or  classes  as  to  right 

to  hunt  game,  19-239. 
Right  of  state  to  regulate  sale  of  game  raised 

in  captivity,  12-386. 
Constitutionality  of  statute  imposing  penalty 

for  each  piece  of  game  unlawfully  taken 

or  in  possession,  3-15. 
Validity  of  statutes  prohibiting  possession  of 

imported  game,  2-229. 
Validity  of  statutes  authorizing  forfeiture  or 

destruction  of  property  used  in  violation 

of  game  laws,  8-902. 
Civil  liability  of  sportsman  for  shooting  an- 
other while  hunting,  20-126. 


GAMING    AND    GAMING   HOUSES. 

Lotteeies,  see  that  title. 

Regulation  and  suppression  of  pool  rooms  as 
exercise  of  police  power,  2-71. 

Betting  on  horse  racing  as  gaming  or  gam- 
bling, 6-693;   11-280. 

Playing  game  for  price  thereof  as  gaming,  2- 

618. 
Construction    of   word   "  place "    as   used   in 

statute  against  gaming  or  betting,   7- 

240. 

What  constitutes  "  bookmaking  "  within  stat- 
ute against  gaming  or  gambling,  17- 
1084. 

Statutes  relating  to  gaming,  etc.,  as  appli- 
cable to  bucket  shops  or  transactions 
therein,  17-709. 

Application  of  statute  against  gaming  or 
gambling  to  slot  machine,  20-131. 

Validity  of  statutes  authorizing  seizure  and 
destruction  of  gambling  apparatus.  2- 
936;  13-454. 

Imposition  of  license  tax  as  legalizing  gam- 
ing, 4-575. 

Forbearance  to  sue  as  new  consideration  per- 
mitting recovery  of  gambling  debt,  14- 
249. 

Joint  liability  to  loser  of  persons  winning 
bet,  8-189.  ^ 


GAEBAGE  —  GIFTS. 
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GARBAGE. 

Ordinances  regulating  removal  of,  see  Munic- 
ipal COBPORATIONS. 


GARNISHMENT. 

Attachment,  see  that  title. 
Injunction  against  garnishment,  see  Injunc- 
tions. 

Garnishment  of  funds  held  by  executor  or 
administrator,  2-921. 

Garnishment  of  funds  held  by  guardian,  13- 
500. 

Garnishment  of  property  in  hands  of  receiver, 
15-131. 

Garnishment  of  funds  held  by  trustee  in  bank- 
ruptcy, 13-810. 

Liability  of  cars  of  foreign  railroad  to  at- 
tachment or  garnishment,  2-349;  11- 
910. 

Garnishment  of  debt  due  to  principal  defend- 
ant and  another,  3-803. 

Garnishment  of  corporate  stock  by  summon- 
ing corporation,  14-264. 

Salaries,  fees,  etc.,  of  public  officers  or  em- 
ployees as  subject  to  garnishment,  17- 
S2S. 

School  district  as  subject  to  garnishment,  17- 
510. 

Liability  of  individual  nonresident  to  gar- 
nishment, 3-1088. 

Liability  of  counties  to  garnishment,  3-180. 

Right  of  nonresident  to  claim  exemption  from 
execution  or  garnishment  in  absence  of 
express  restriction  in  statute,  10-500. 

Duty  and  liability  of  garnishee  in  regard  to 
exemption  rights  of  principal  debtor, 
5-169. 

Court's  jurisdiction  in  garnishment  proceed- 
ings as  dependent  upon  amount  in  con- 
troversy in  principal  action,  3-660. 

rig>t  of  garnishee  to  change  of  venue,  5-777. 

Eijlit  'f  garnishee  to  set-off  as  applicable  to 
claims  maturing  after  service  of  gar- 
nishment, 18-214. 

Nccessitv  that  garnishee  plead  specially  de- 
fense of  set-off,  15-706. 

Effect  of  pending  garnishment  proceedings  on 
subsequent  action  against  garnishee  by 
principal  defendant,  9-478. 

Rights  acquired  by  garnishment  proceedings 
as  affected  by  bankruptcy  of  principal 
debtor,  18-382. 

Effect  upon  garnishment  proceedings  of  ef- 
f?  cement  of  judgment  in  principal  case, 
6-752. 


GAS  AND  GAS  COMPANIES  —  continued. 
Petroleum  and  natural  gas  as  minerals,  20- 

937. 
Larceny  of  gas,  6-739. 
Constitutionality    of    legislation    to    prevent 

waste  of  natural  gas,  petroleum,  vrater, 

and  the  like  by  private  owner,  16-1001. 
Gas  company  as  manufacturer,  10-668. 
Acts  constituting  negligence  on  part  of  gas 

company,  1-66. 
State  or  municipal  regulation  of  gas  rates, 

11-748;  15-1042. 
Rights  of  gas  or  water  company  as  against 

municipality  interfering  with  pipes   in 

making  public  improvement,  6-390. 

GATES. 

At  railroad  crossings,  see  Bailboads. 

GENERAL   APPEARANCE. 

See  Appeaeances. 

GENERAL   ASSEMBLY. 

Legislature,  see  that  title. 

GENERAL   DENIAL. 

See  Pleawno. 

GENERAL   LEGACIES. 

See  Wills. 

GENERAL    REPUTATION. 

Evidence  of,  see  Evidence. 

GEOGRAPHICAL   FACTS. 

Judicial  notice  of,  see  Evidence. 

GEOGRAPHICAL   NAMES. 

Use  of  as  unfair  competition,  see  Trade- 
mabks,  Trade  Names,  and  Unfair  Com- 
petition. 

GIFTS. 


GAS   AND    GAS    COMPANIES. 

Executor's  power  to  make  gas  lease,  see  Ex- 

ECt-TOES  AND  ADMINISTRATORS. 

Laws  making  owner  of  leased  premises  liable 
for  light  furnished,  see  Landlord  and 
Tenant. 
Voj,s,  }-30  —  Ann,  Cas.  Digest, —  7, 


Advancements,  see  that  title. 

To  charities,  see  Charities. 

Gratuity  from  third  person  as  mitigation  of 

damages,  see  Damages. 
Of  liquors,  see  Intoxicating  Liquors. 
Trusts  and  Trustees,  see  that  title. 
By  wife,  see  Husband  and  Wife. 
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GIFTS  —  contmaed. 

Complete  execution  of  gift  inter  vivos  by  de- 
posit of  money  in  bank  to  credit  of  an- 
other, 3-865. 

Validity  of  gift  inter  vivos  from  principal  to 
agent,  15-1133. 

Enforcement  of  imperfect  or  incomplete  gift 
as  trust,  16-373. 

Interest  given  by  general  bequest  of  person- 
alty with  unlimited  power  of  disposi- 
tion, 17-480. 

Necessity  and  suflBciency  of  acceptance  to 
maJce  subscription  enforceable,  17-1076. 

Evidence  sufficient  to  establish  parol  gift  of 
land,  12-494. 

Revocability  of  completed  gift  inter  vivos  by 
parent  to  child,  6-432. 

Gift  causa  mortis  by  delivery  to  third  per- 
son, 2-1003. 

Gift  of  cheek  as  valid  gift  catisa,  mortis,  10- 
475. 

GIRL. 

"  Woman  "  as  including,  see  Women. 


GONG. 

Duty  of  street  railway  to  sound,  see  Street 
Railways. 

GOODS. 

Generally,  see  Peesonai.  Pbopeety  and  cross- 
references. 

Bulk  sales  of,  see  Fkatjduient  Conveyances. 

Ciirriage  of,  see  Cabeiebs. 

Sales  of,  see  Sai.es. 

Sales  of  on  Sunday,  see  Sundays  and  Hou- 
dats. 

Sales  of  within  statute  of  frauds,  see  Fbauds, 
Statute  of. 


GOOD   •WIUj. 

Sale  of  business  as  passing  good  will  without 

mention  thereof,  18-433. 
Effect  on  rights  of  vendor  of  sale  of  good 

will  in  business,  11-573. 
Eight  of  partner  to  dispose  of  firm's  good 

will,  20-582. 


GOVERNMENT. 

Lands  of,  see  Public  Lands. 
States,  see  that  title. 
United  States,  see  that  title. 


GOVERNOR. 

Approval  of  statutes,  see  Statutes. 

Extradition,  see  that  title. 

Pardon,    see    also    Pardon,    JlSPRffiVE,    ANIJ 


GOVERNOR  —  continued. 

Immunity  of  governor  of  state  from  judicial 
control,  3-391;  11-620. 

Power  of  governor  to  a,ppoint  to  office  in  ab- 
sence of  constitutional  or  statutory 
authority,  19-823. 

Eight  of  appointing  power  to  make  appoint- 
ment to  office  where  term  thereof  does 
not  begin  until  after  expiration  of  term 
of  appointing  power,  18-142. 

Power  of  executive  to  remit  fines  and  forfei- 
tures, 17-603. 

Power  of  executive  to  pardon  person  found 
guilty  of  bastardy,  16-322. 

Evidence  of  executive  veto,  19-837. 


GRADE. 

Of  streets,  see  Steeets  and  Highways. 

GRADE   CROSSINGS. 

See  Eailboads. 

"  GRAFT." 

Meaning  of  term  "  graft,"  19-1C79. 

GRAND   JURT. 

Contempt  of  juror  by  disclosure  of  proceed- 
ings, see  Contempt. 

Statements  made  by  accused  before  grand 
jury  as  evidence,  see  Cbiminal  Law. 

Bias  as  ground  for  challenge  to  grand  juror 
in  absence  of  statutory  provision,  4-873. 

Legality  of  grand  jury  not  selected  in  accord- 
ance with  statute,  10-964. 

Waiver  of  irregularity  in  formation  of  grand 
jury,  4-226. 

Validity  of  indictment  baaed  on  testimony 
given  by  indicted  person  before  grand 
jury,  6-606. 

Inquiry  as  to   sufficiency  of  evidence  before 

grand  jury, 1-842. 
Testimony  by  members  of  grand  jury  as  to 

number  of  grand  jurors  concurring  in 

indictment,  1-649. 
Right  of  indicted  person  to  inspect  minutes  of 

grand  jury,  4-1055;  18-421. 
Power    of    court    to    reassemble    discharged 

grand  jury,  17-656. 
Impeachment    of    indictment   by   member   of 

grand  jury,  20-47. 

GRANTORS    AND    GRANTEES. 

See  Vendor  and  Pubchaseb, 

GRAVES. 

See  MoNUJdKNTB, 


GKAVE  YAKDS  — HABEAS  COEPUS. 
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GBAVE   YARDS. 

See  Cemetebies. 

"GROSS   EARNINGS." 

What  are  "  gross  earnings  "  of  railroad  com- 
pany, 16-429. 

GROWING   CROPS. 

See  Chops. 

GROWING    TREES. 

See  Trees  and  Timbeb. 

GROUND    RENTS. 

Extinguishment  of  ground  rent  by  merger  of 
estates,  8-996. 

GUARANTY. 

Corporations  as  guarantors  of  stock  and 
bonds,  see  Corporations. 

Distinction  between  absolute  guaranty  and 
offer  to  guarantee,  15-1164. 

Distinction  between  continuing  and  limited 
guaranties,  4-822. 

Discharge  of  surety  or  guarantor  by  credit- 
or's acceptance  of  bill  or  note  from 
debtor,  4-884. 

Change  in  firm  or  corporation  as  discharging 
guaranty  thereto,  15-1020. 

Validity  of  oral  guaranty  by  transferer  of  ne- 
gotiable instrument,  2-506. 

GUARANTY   INSURANCE. 

See  Insurance. 

GUARDIAN   AD   LITEM. 

Next  Friend,  see  that  title. 

Right  of  infant  married  woman  to  prosecute 
action  with  husband  as  co-plaintiff  with- 
out appointment  of  guardian  ad  litem 
or  next  friend,  9-1116. 

GUARDIAN   AND   WARD. 

Liability  of  guardian  for  alienation  of  affec- 
tions, see  Husband  and  Wife. 

Marriage  without  consent  of  guardian,  see 
Marriage. 

Parent  and  Child,  see  that  title. 

Right  of  general  guardian  to  institute  suit  in 
individual  capacity  on  behalf  of  mipov 
ward,  U-1092, 


GUARDIAN  AND  W KKD  —  omtvnued. 

Liability  of  insane  person  for  breach  of  con- 
tract made  by  guardian,  11-54. 

Right  to  mechanic's  lien  on  property  of  in- 
fant under  contract  made  by  guardian, 
15-1089. 

Guardian  or  next  friend  as  interested  witness 
or  as  party  in  suit  involving  ward's  es- 
tate or  rights,  4-1068. 

Duty  of  guardian  to  account  with  respect  to 
transactions  after  ward's  majority,  19- 
509. 

Liability,  for  past  defaults,  of  sureties  on  ad- 
ditional and  substituted  bonds  of  guard- 
ians, 4-345. 

Right  of  child  to  recover  for  services  rendered 
during  minority  to  person  standing  in 
loco  parentis,  20-394. 

Garnishment  of  funds  held  by  guardian,  13- 
500. 

GUARDING   MACHINERY. 

Duty  of  master  with  respect  to,  see  Master 
AND  Servant. 


GUARD   RAirS. 

Railroad  company's  duty  to  block,  see  Mas- 
ter AND  Servant. 


GUESSING    CONTESTS. 

See  Lotteries. 

GUESTS. 

At  hotels  or  inns,  see  Inns,  Boarding 
Houses,  and  Apartments. 

Sales  of  liquor  on  Sunday  to  guests  of  hotel, 
see  Intoxicating  Liquors. 

HABEAS    CORPUS. 

For  discharge  of  prisoner  sentenced  exces- 
sively, see  Criminal  Law. 

Extradition  after  discharge  by  habeas  corpus, 
see  Extradition. 

Habeas  corpus  as  civil  or  criminal  proceed- 
ing, 7-1020. 

Habeas  corpus  to  bring  convict  before  court 
for  trial,  4-723. 

Habeas  corpus  to  review  errors  or  irregulari- 
ties in  proceedings,  11-1051. 

Right  of  person  out  on  bail  to  writ  of  habeas 
corpus,  5-552. 

Inquiry  into  legal  existence  of  court,  in 
habeas  corpus  proceedings,  16-341. 

Determination  on  habeas  corpus  of  constitu- 
tionality of  statute  or  ordinance  undei;' 
which  petitioner  is  held,  3-581, 
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HABEAS  CORPUS  —  continued. 

Power  of  inferior  court  to  consider,  in  habeas 
corpus  proceedings,  question  decided  by 
highest  court  of  jurisdiction,  14-758. 

Right  to  raise  plea  of  former  jeopardy  in 
habeas  corpus  proceedings,  lS-327. 

Finality  of  order  in  habeas  corpus  proceed- 
ings, 1-260;  11-129. 


HABENDUM   CLAUSE. 

See  IteEDS. 

HABITUAL   DRUNKARDS. 

Validity  of  statute  providing  for  compulsory 
commitment  of  inebriate  to  asylum  or 
other  institution  for  treatment,  15-964. 


HAWKERS   AND   PEDDLERS. 

Junk  dealers,  see  JuNK. 
Liability   of  owner  of  premises  to,   see  Li- 
cense. 

Sale  by  sample  for  future  delivery  as  ped- 
dling, 2-830. 

Validity  of  ordinance  prohibiting  hawkers, 
peddlers,  etc.,  from  crying  wares  or  ad- 
vertising them  iibtsily  in  city  streets, 
20-591. 

Validity  of  statute  or  ordinance  prohibiting 
hawking  or  peddling  by  others  than 
producers  of  goods  sold,  16-1030. 

Liability  of  owner  of  premises  to  person  who 
goes  thereon  for  purpose  of  selling 
things  to  occupants,  19-425. 


HEADLIGHTS. 


HABITUAL    CRIMINALS. 

Validity  of  statute  prescribing  special  punish- 
ment for  prior  offender  or  habitual 
criminal,  18-923. 


HANDBILLS,    ETC. 

Right  of  municipality  to  prohibit  distribu- 
tion of  handbills,  etc.,  5-423. 


HANDCUFFS. 

Right  of  accused  to  be  free  from,  see  Cbimi- 
NAL  Law. 


HANDWRITING. 

Holographic  wills,  see  Wills. 

Spelling,  punctuation,  and  literary  style  as 
elements  in  identifying  author  of  writ- 
ing, 20-1336. 

Competency  of  nonexpert  to  testify  to  hand- 
writing of  mere  correspondent,  8-1035. 

Competency  of  witness,  under  rule  excluding 
testimony  as  to  transactions  with  dece- 
dent, to  testify  as  to  handwriting  of  de- 
cedent, 12-671. 

Proof  of  handwriting  by  third  person  where 
writer  is  accessible  as  witness,  20-108. 

Proof  of  mark  by  comparison  or  opinion  evi-. 
dence,  19-504. 

Papers  in  record  as  standards  for  comparison 
of  handwriting,  9-451. 


HARBOR. 

Anchoring   vessel   in,    see   Ships   and   Ship- 
ping, 


Negligence   in   failure   to   have   burning,   see 
Railroads. 


HEALTH. 

Animals  destroyed  by  virtue  of  statute,  see 

Animals. 
Annulment  of  marriage  for   concealment  or 

misrepresentation  as  to,  see  Marbiage. 
Asylums,  see  Hospitals  and  Asylums. 
Disease,     see     cross-references     under     that 

title. 
Food,  see  that  title. 

Hospitals,  see  Hospitals  and  Asylums. 
Of  insured  at  time  of  delivery  of  policy,  see 

Insurance. 
Labor  Laws,  see  that  title. 
Quarantine,  sec  that  title. 
Statutes  providing  for  health  of  employees, 

see  Master  and  Servant. 

Constitutionality  of  sanitary  laws,  1-442. 
Compulsory  vaccination,  1-336;  10-882;   14- 
945. 

Statutory  regulation  of  slaughterhouses,  18- 
470. 

Power    of    board    of    health    to    bring    suit, 
4-474. 
,  Authority   of    board    of    health    to    regulate 
municipal  water  supply,  18-499. 


HEALTH  INSURANCE. 

See  Insurance. 

HEARING. 

Deaf  and  Dumb  Persons,  see  that  title. 
Failure  to  hear  foar  signals  as  negligence,  see 
Ships  and  Shipping. 


HEAT  —  HOMICIDE. 


HEAT. 

Carrier's  duty  to  heat  conveyances,  see  Cab- 

KIEKS. 

Overheating  as  fire  within  insurance  policy, 
see  Insurance. 

HEATERS. 

As  realty  or  personalty,  see  Fixtukes. 

HEIGHT   OF   BUILDINGS. 

See  BuuBiNGS. 

HEIRS. 

Contest  of  wills  by,  see  Wins, 
Descent  and  Distribution,  see  that  title. 

"  Heirs  "as  used  to  designate  beneficiaries  in 
insurance,  5-458. 

HIGH   VT^ATER    MARK. 

See  Watebs  and  Wateecoueses. 

HIGHWAYS. 

See  SxEEETS  and  Highways. 

HIRING. 

Bailments  generally,  see  Bailments. 
Personal  services,  see  Master  and  Servant. 

HISTORICAIi   -WORKS. 

In  evidence,  see  Evidence. 

HOGS. 

Animals  generally,  see  Animals. 

Municipality's  power  to  prohibit  keeping  of, 
see  Municipal  Cobporations. 

HOLDING   OVER. 

By  tenant,  see  Landlord  and  Tenant. 

HOIilDATS. 

See  Sundays  and  Holidays. 

HOLOGRAPHIC   WILLS. 

See  Wills. 


HOMESTEAD. 

Right  of  husband  to  assert  exempti«a— of 
homestead  from  debts  where  title  is  in 
wife,  14-1157. 

Reassignment  of  homestead  upon  increase  or 
decrease  in  value,  16-119. 

Eight  of  husband  or  wife  to  partition  of 
homestead  after  divorce  or  separation, 
6-954. 

Validity  and  effect  of  alienation  of  incum- 
brance of  liomestead  without  joinder  or 
consent  of  wife,  9-3. 

Failure  of  widow  to  occupy  homestead  as  af- 
fecting her  rights  therein,  12-786. 

Right  of  husband  to  deprive  wife  and  family 
of  homestead  rights  by  deserting  them 
and  abandoning  homestead,  11-423. 

Lease  of  part  of  premises  as  affecting  home- 
stead exemption,  16-1038. 

Abandonment  or  forfeiture  of  homestead  by 
involuntary  or  compvilsory  absence, 
8-681. 

Loss  of  homestead  exemption  by  loss  of  fam- 
ily, 12-717. 

Lien  of  judgment  upon  excess  of  homestead 
over  statutory  value,  16-603. 

Validity  of  mortfifaHo  upon  government  land 
made  by  claimant  holding  under  home- 
stead act  prior  to  final  proof,  9-934. 

Marshaling  assets  in  respect  to  homestead 
lands,  17-1061. 

HOMICIDE. 

1.  Criminal  Responsibility  foe  Homicide. 

2.  Pleading,  Pkactice,  and  Evidbnoe. 

Civil  liability  for,  see  Death  by  Wrongful 
Act. 

Estate  by  entirety  as  affected  by  murder  of 
one  spouse  by  other,  see  Husband  and 
Wife. 

Jeopardy  in  conviction  for  assault  barring 
further  prosecution,  see  Criminal  Law. 

"  Kill,"  "  Killing,"  see  that  title. 

Succession  by  murderer  to  property  of  vic- 
tim, see  Descent  and  Distribution. 

1.  Criminal  Responsibility  foe  Homicide. 

Accidental  discharge  of  weapon,  1-34. 

Criminal  liability  for  setting  spring  gun  or 
other  dangerous  contrivances  resulting 
in  homicide,  15-587. 

Criminality  of  unintentional  homicide  com- 
mitted by  person  engaged  in  unlawful 
act  not  malum  in  se,  4-800. 

Homicide  in  resisting  arrest  as  excusable  on 
ground  of  self-defense,  4-844. 

Right  of  self-defense  of  person  not  in  lawful 
pursuit  of  business,  9-1134. 

Killing  in  defense  of  one  occupying  particu- 
lar relation  to  slayer  as  justifiable 
homicide,  13-1055. 

Killing  in  defense  of  person  other  than  rela- 
tive as  excvisable  homicide,  13-1129. 
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HOMICIDE  —  contimted. 

Killing   or   assaulting  friend   or   relative   as 

provocation  sufficient  to  reduce  homicide 

from  murder  to  manslaughter,  13-1084. 
Homicide  during  adultery,  1-136. 
Degree  of  mental  disturbance  essential  to  pas- 
sion which  will  reduce  felonious  killing 

to  manslaughter,  9-929. 
Duress  as  defense  in  prosecution  for  murder, 

3-1028. 
What  constitutes  killing  in  perpetration  of 

another  crime,  8-973. 
Death  caused  by  wilful  or  negligent  omission 

of  duty  as  manslaughter,  13-42. 
Criminal      responsibility      for      accelerating 

death    of    diseased    or    injured    person, 

4-958. 
Consent  or  request  of  deceased  as  affecting 

crime  of  murder,  14-994. 
Liability  of  person  serving  life  sentence  to 

trial  and  sentence  for  murder,  14-488. 
Fact  that   death   resulted  from   supervening 

cause  as  defense  to  charge  of  homicide, 

16-576. 
Liability    of    corporation   to    indictment   for 

homicide,  16-840. 
Right  of  officer  to  kill  misdemeanant  in  order 

to  effectuate  arrest,  4-760. 
Right  of  person  attempting  arrest  to  kill  es- 
caping felon,  17-900. 


2.  Pleading,  Pbactice,  and  Evidence. 

Necessity  that  indictment  for  homicide  should 
allege  that  deceased  was  human  being, 
20-775. 

Necessity  of  using  word  "  feloniously  "  in  in- 
dictment for  homicide,  11-996. 

Necessity  of  allegation  of  deliberation  and 
premeditation  in  indictment  for  murder, 
3-936. 

Sufficiency  of  indictment  for  homicide  with 
respect  to  description  of  instrument 
used,  18-314. 

Burden  of  proof  in  prosecution  for  homicide 
where  defense  is  that  killing  was  acci- 
dental, 11-309. 

Right  of  defendant  in  homicide  case  to  intro- 
duce evidence  of  his  good  character,  11- 
1189. 

Admissibility  of  evidence  of  character  of  de- 
ceased in  prosecution  for  homicide, 
4-338;  11-229. 

Admissibility  of  evidence  of  reputation  of  de- 
ceased family  in  prosecution  for  homi- 
cide, 18-983. 

Admissibility  of  evidence  of  relative  physical 
condition  or  strength  of  parties  on  issue 
of  self-defense,  19-124. 

Admissibility  of  dying  declarations  as  ques- 
tion of  law  or  fact,  8-539. 

Necessity  that  there  should  be  expectation  of 
"immediate"  death  to  render  dying 
declaration  admissible,  17-287. 


HOMICIDE  —  continued. 

Expression  of  desire  for  consolations  of  reli- 
gion as  proof  of  belief  that  death  is  im- 
pending within  rules  as  to  dying  decla- 
rations, 13-238. 

Want  of  religious  belief  on  part  of  declarant 
as  affecting  admissibility  or  weight  of 
dying  declarations,  16-148. 

Impeachment  of  dying  declarations  by  proof 
of  contradictory  statements,  7-885;  20- 
887. 

Duty  of  court  to  instruct  as  to  self-defense 
where  accused  denies  killing,  19-120. 

Duty  of  court  in  murder  trial  to  instruct  as 
to  lesser  degrees  of  homicide  without 
special  request,  3-139. 

Necessity  of  using  word  "  feloniously  "  in  in- 
struction defining  murder,  manslaugh- 
ter, etc.,  13-550. 

Murder  committed  in  perpetration  of  felony 
as  precluding  from  consideration  of  jury 
various  degrees  of  homicide,  18-590. 

Right  of  jury  to  convict  for  lesser  degree 
under  indictment  or  information  charg- 
ing act  declared  by  statute  to  be  murder 
in  first  degree,  12-1081. 


HORSE   RACING. 

"Bookmaking"  as  gaming,  see  Gaming  and 

Gaming  Houses. 
Pool  rooms  as  controllable  by  police  power, 

see  Gaming  and  Gaming  Houses. 

Validity  of  statute  licensing  or  regulating 
horse  racing,  8-1016. 

Betting  on  horse  racing  as  gaming  or  gam- 
bling, 6-693;  11-280. 


HORSES. 

Generally,  see  Animals  and  cross-references 

thereunder. 
Liveey-Stable  Keepebs,  see  that  title. 


HORSESHOERS. 

Constitutionality    of    laws   requiring    special 
qualifications  of  horseshoers,  1-930. 


HOSPITALS   AND   ASYLUMS. 

Husband's  liability  for  support  of  insane 
wife,  see  Husband  and  Wife. 

Liability  of  owner  or  proprietor  of  private 
hospital  or  sanatorium  for  negligence  of 
employees,  8-1046. 

Liability  of  insane  institution  for  negligent 
or  tortious  acts  of  inmate,  12-829. 

Injunction  against  private  hospital  or  sana- 
torium for  contagious  or  infectious  dis- 
eases, 15-719. 


HOTELS  —  HUSBAND  AND  WIFE. 
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HOSPITALS  AND  ASYLUMS  —  continued. 

Liability  of  master  conducting  hospital  for 
servants  for  negligence  of  hospital  em- 
ployees, 14-749. 

Municipal  hospital  for  contagious  diseases  as 
nuisance,  6-823. 

Liability  of  municipality  for  negligence  in 
respect  to  condition  of  or  performance 
of  services  incident  to  hospitals,  pest- 
houses,  and  almshouses,  4-624. 

HOTELS. 

See  Inns,  Boabding  Houses,  and  Apabt- 

MENTS. 

HOUNDS. 

Bloodhound  evidence,  see  Evidence. 

HOURS. 

Of  labor,  see  Labor  Laws. 

HOUSEBREAKING. 

See  BnBGLABT. 

HOUSEHOI.D    GOODS. 

Conversion  of,  see  Conversion. 

HOUSE    OF   REPRESENTATIVES. 

Legislatuee,  see  that  title. 

HOUSES,    GAMING. 

See  Gaming  and  Gaming  Houses. 

HOUSES    OF   PROSTITUTION. 

See  Disoedebly  Houses. 

HUMANE   SOCIETIES. 

See  Animaxs. 

HUNTING. 

Game  and  Game  Laws,  see  that  title. 

HUSBAND   AND   WIFE. 

1.  Antenuptiai,   Aoeeements   and  Convey- 

ances. 

2.  Rights,  Duties,  and  Liabilities  as   to 

Othees. 


HUSBAND  AND  WIPE  —  continued. 

3.  Rights,   Duties,    and   Liabiutibs    Inter 

Se. 

4.  Alienation  of  Affections. 

5.  Criminal  Conversation. 

6.  Estate  by  Entireties. 

7.  Separate  Property  Rights. 

8.  Damages  for  Personal  Injuries. 

9.  Admissibility  of  Letters  between  Par- 

ties. 

Abduction  of  child,  see  Abduction. 
Alimony  and  Suit  Money,  see  that  title. 
Assessment  on  shares  of  stock  owned  by  wife, 

see  Corporations. 
Bastardy  proceedings  by  married  woman,  see 

Bastardy. 
Confession  of  judgment  by  wife,  see  Confes- 
sion of  Judgment. 
Contest  of  will  by  widow,  see  Wills. 
Death   of   husband,   damages   recoverable  by 

wife,  see  Death  by  Wrongful  Act. 
Divorce,  see  that  title. 
Homestead  rights,  see  Homestead. 
Infant     married     woman,     actions     by,     see 

Guardian  ad  Litem. 
Insurable  interest  of  husband,  see  Insurance. 
Joinder  of  wife  in  alienation  or  incumbrance 

of  homestead,  see  Homestead. 
Larceny  between,  see  Larceny. 
Married  Women,  see  also  the  cross-references 

under  that  title. 
Partnership  between,  see  Partnership. 
Rape  by  husband  on  wife,  see  Rape. 
Redemption  of  mortgaged  premises  by  wife, 

see  Mortgages  and  Deeds  of  Trust. 
Specific  performance  of  husband's  contract  to 

convey   realty,    see    Specific   Peeporm- 

ANCE. 

Suretyship  of  wife  under  mortgage  of  separ- 
ate property  for  husband's  debt,  see 
Suretyship. 

Tax  title  acquired  by  wife  in  husband's  land, 
see  Taxation. 

Widow's  right  to  contest  will,  see  Wills. 

As  witnesses,  see  Witnesses. 

1.  Antenuptial  Agreements   and   Convey- 

ances. 

Validity  of  antenuptial  agreement  for  release 
of  dower  and  like  interests  in  property 
of  intended  spouse,  4-804;  16-710. 

Validation  of  oral  antenuptial  agreement  by 
postnuptial  contract  or  conveyance  in 
writing,  13-559. 

Right  of  party  to  marriage  to  iipecifie  enforce- 
ment of  antenuptial  contract  made  by 
third  person,  9-603. 

Antenuptial  conveyances  of  real  property  in 
fraud  of  marital  rights,  1-860 ;  13-104. 

Right  of  infant  to  disaffirm  marriage  settle- 
ment after  attaining  majority,  12-861. 

2.  Rights,  Duties,  and  Liabilities  as  to 

Others. 

Liability  of  husband  for  voluntary  torts  of 
wife,  9-1225;  16-378. 

Validity  and  effect  of  contract  of  wife  in- 
duced by  threats  of  criminal  prosecution 
against  husband,  11-385. 
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HUSBAND  AND  WIF:E,  —  continued. 

Husband's  promise  to  pay  debt  contracted  by 
wife  in  her  own  name  and  credit,  9- 
1067. 

Liability  of  husband  for  support  of  insane 
wife  outside  of  matrimonial  home, 
4-787. 

Liability  of  wife  for  medical  attendance  upon 
husband,  5-832. 

Liability  of  husband  for  wife's  funeral  ex- 
penses, 1-172. 

Liability  of  wife  for  husband's  funeral  ex- 
penses, 18-856. 

Validity  of  judgment  rendered  against  mar- 
ried woman  sued  in  maiden  name,  16-795. 

3.  Eights,   Duties,   aito   Liabilities    Inteb 
Se. 

Ownership,  as  between  husband  and  wife,  of 

jewelry  bought   with   husband's  money 

for  wife's  use,  16-5Q8. 
Validity  of  conveyance  by  wife  direct  to  hus- 
band yhere  husband  is  required  to  join 

in  wife's  deed,  20-1331. 
Right  of  one  spouse  to  compensation  or  lien 

for    improvements    made    on    lands    of 

other  spouse,  14-1178. 
Burning  property  of  one  spouse  by  other  as 

arson,  16-867. 
Eight  of  husband,  as  against  wife,  to  dispose 

of  his  personalty  during  coverture,  10- 

1053. 
Validity   of   gift   of   personalty   by   married 

woman  to  person  other  than  husband, 

4-586. 
Right  of  one  spouse  to  maintain  civil  action 

at  law   against  the  other,  3-145;    14- 

881. 

4.  Alienation  of  ArFEcrioNa 

Action  by  wife  for  alienation  of  aflfectiopa  or 
for  criminal  conversation,  6-661 ;  14- 
47. 

Liability  of  parent  or  guardian  for  alienation 
of  affections,  8-813. 

XiMk  of  affection  between  husband  and  wife 
as  defense  to  action  for  alienation  of  af- 
fections, 7-689. 

5.  Criminal  Conversation. 

Action  by  wife  for  alienation  of  affections  or 
for  criminal  conversation,  6-661 ;  14-47. 

Connivance  by  husband  as  bar  to  action  for 
criminal  conversation,  5-867. 

Condonation  as  defense  to  action  by  husband 
for  criminal  conversation,  10-62. 

Proof  of  marriage  in  action  for  criminal  con- 
versation, 15-870. 

6.  Estate  by  Entireties. 

Wife's  right  of  profits,  crops,  and  usufruct  of 

estate  by  entirety,  4-1101. 
Estate  by   entirety  as   subject  to   claims   of 

creditors  of  one  spouse,  12-53. 


HUSBAND  AND  WIFE  —  contimed. 

Estate  by  entirety  as  subject  to  mechanic'? 
lien  for  work  perfornie<J  under  contract 
with  one  spouse  only,  11-87. 

Effect  of  divorce  on  rights  of  tenants  by  en- 
tirety, 5-536. 

Effect  upon  estate  by  entirety  of  murder  of 
one  spouse  by  the  other,  11-907. 

Joinder  of  husband  and  wife  in  action  relat- 
ing to  property  held  by  both,  6-361. 

Abrogation  of  estates  by  entireties,  2-559; 
20-196. 

7.  Separate  Property  Righis. 
Effect  of  removal   into   community  property 
state    on    separate   property    rights    of 
married    persons    theretofore    acquired, 
13-840. 

8.  Damages  foe  Personal  Injuries. 

Damages  for  loss  of  earnings  by  married 
woman  in  consequence  of  personal  in- 
juries, 4-205. 

Measure  of  damages  recoverable  by  wife  for 
death  of  husband  by  wrongful  act, 
3-103. 

9.  Admissibility  of  Letters  between  Par- 
ties. 
Admissibility  in   evidence   against  writer  of 
letters  between  husband  and  wife,  3-915. 


HYFOTHETICAIi    QUESTIONS. 

Necessity  that  hypothetical  question  should 
contain  all  evidence  on  point  in  issue, 
18-646. 


ICE. 

Carrier's  duty  to  remove  from  steps  of  vehi- 
cle, see  Carriers. 
Icing  cars,  see  Carriers. 

Civil  liability  for  personal  injuries  caused  by 
cutting  hole  in  ice  on  public  waters,  14- 
965. 

Eight  of  riparian  owner  to  take  ice  from 
public  waters,  8-30. 

Ice  house  erected  by  tenant  as  fixture,  20- 
790. 

Power  of  municipality  to  operate  plant  for 
purpose  of  furnishing  ice  by  inhabi- 
tants, 20-204. 


IDEM   SONANS. 

See  Names. 

IDENTIFICATION. 

Of  author  of  writing  by  spelling,  punctuation, 

etc.,  see  Authorship. 
Of  record,  see  Evidence. 


IDEi^TITY  —  IMPKOVEMENTS. 
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IDENTITY. 

Of  fugitive  from  justice,  see  Extradition. 
Of  persons   accused  of  crime,  see  Cmminal 
Law. 

IDIOCY. 

Insanity,  see  that  title. 

IGNORANCE. 

Generally,  see  cross-references  under  Knowl- 
edge, 

Imputation  of  as  defamation,  see  Libel  and 
Slandeb. 


IMPERSONATION. 

Obtaining  money  by,  see  Robbebt. 

IMPLIED    CONTRACTS. 

See  Contbacts. 

IMPLIED    TRUSTS. 

See  Teusts  and  Tbtjstees. 

IMPLIED    ■VSTARRANTY. 

Respecting  goods  sold,  see  Saues. 


ILLEGAL   CONTRACTS. 

See  Contbacts. 

ILLEGITIMACY. 

Bastabdt,  see  that  title. 

Declarations  to  show  illegitimate  relation- 
ship, see  Evidence, 

Incest  as  affected  by,  see  Incest. 

"  Issue,"  see  that  title. 

Slaves,  illegitimacy  of  children  of,  see 
Sla^-es. 

Succession  between  illegitimate  children,  see 
Descent  and  Disxbibution. 

ILLNESS. 

Disease,  see  that  title. 

In  insurance,  see  Insubance. 

As  proximate  cause  of  injury,  see  Pebsonal 

Injuries. 
Of  seamen,  see  Ships  and  Shipping. 

IMBECILITY. 

Insanitt,  see  that  title. 

IMMIGRATION. 

Aliens,  see  that  title. 

IMPAIRMENT    OF    OBLIGATION    OF 
CONTRACTS, 

See  CioNSTiTUXioNAL  Law. 

IMPAIRMENT    OF   VESTED    RIGHTS. 

See  Constitutional  Law  and  cross-refer- 
ences. 

IMPEACHMENT. 

Of  acknowledgment,  see  Acknowledgments. 
Of  witnesses,  see  Witnesses. 


IMPORTATIONS, 

Of  cigarettes,  see  Cigaeettes. 

Interstate  and  Foeeign  Commerce,  see  that 

title. 
Of  liquors,  see  Intoxicating  Liquobs. 

IMPOUNDING. 

Of  animals,  see  Animals. 

IMPRISONMENT. 

For  civil  contempt,  see  Contempt. 
False  Impeisonmestt,  see  that  title. 
Habeas  Coepus,  see  that  title. 
Pbisons,  see  that  title. 


IMPRISONMENT     FOR     DEBT     AND 
IN    CIVIL    ACTIONS. 

Statute  making  breach  of  contract  by  em- 
ployee criminal  offense  as  contravening 
constitutional  provision  against  impris- 
onment for  debt,  14-1060. 

Right  of  partner  to  arrest  of  copartner  in 
civil  action  arising  out  of  partnership 
transactions,   6-109. 

Constitutional  or  statutory  provision  against 
imprisonment  for  debt  as  applicable  to 
imprisonment  for  failure  to  pay  fine  or 
penalty,  19-757. 

Civil  liability  for  tort  as  debt  within  constitu- 
tional provision  against  imprisonment 
for  debt,  20-1344. 

Imprisonment  of  woman  for  contempt  as  vio- 
lation of  provisions  against  imprison- 
ment in  civil  actions,  8-56. 

Statute  punishinf  frauds  on  innkeepers  as 
within  constitutional  provision  against 
imprisonment  for  debt,  16-1231. 

IMPROVEMENTS. 

For  which  assessments  may  be  levied,  sen 
Special  oe  Local  Assessments. 

Of  lenspd  premises,  see  Landlord  and  Ten- 
ant. 
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IMPROVEMENTS  —  continued. 


INCOMPETENCE. 


Prohibition  against  state  eneagina  in  works       ^         ...         ,         ,  ,        ..  _ 

of  internal  improvement,  see  States.  Imputation  of  as  defamation,  see  Libel  and 

Cultivation  of  land  as  "  improvement,"   17- 
406. 

INCONSISTENCY. 

IMFTTTATIONS.  In   constitutional   provisions,   see   Constittj- 

TiONAL  Law. 
As  being  defamatory,  see  Libel  and  Slandeb.       Estoppel,  see  that  title. 


IMPUTED   KNOWI.EDGE. 

Notice,  see  that  title. 

Of  viciousness  of  animal,  see  Animals. 


IMPUTED   NEGLIGENCE. 

Contributory  negligence  of  driver  as  imput- 
able to  passenger,  see  Negligence. 

Negligence  of  driver  as  imputable  to  occu- 
pant of  automobile,  see  Motob  Ve- 
hicles. 


INADEQUACY   OF  DAMAGES. 

See  Damages. 

INCEST. 

Marriage  within  prohibited  degrees,  see  Mab- 
biage. 

Necessity  for  emission,  see  Cabnal  Knowl- 
edge. 

Knowledge  of  relationship  as  affecting  crime 
of  incest,  4-569. 

Consent  of  both  parties  as  element  of  crime 
of  incest,  8-910. 

Illegitimacy  of  party  as  affecting  crime  of 
incest,  5-67. 

Proof  of  other  acts  of  familiarity  or  inter- 
course in  prosecution  for  incest,  10-656. 

Necessity  of  corroboration  of  prosecutrix  in 
prosecution  for  incest,  18-975. 

INCHOATE   DOWEB. 

See  DowEB. 

INCOME. 

Estate  passing  by  devise  of,  see  Wnxs. 

INCOME   TAXES. 

Power  of  state  to  tax  salary  or  income  of 
federal  officer  and  vice  versa,  7-87;  12- 
827. 


INCONTESTABLE   CLAUSE. 

Of  insurance  policy,  see  Insubance. 

INCOBPOBATOBS. 

See  COBPOBATIONS. 

INCBEDIBLE   TESTIMONY. 

Withdrawal  of,  see  Evidence. 

INCBIMINATION. 

Question  tending  to  incriminate  witness,  see 
Witnesses. 

INDEMNITY. 

Decree  awarding  indemnity  bond  as  alterna- 
tive of  injunction,  see  Injunctions. 

Execution,  right  of  officer  to  demand  indem- 
nity for   enforcing,   see  Executions. 

From  principal  to  sureties  on  bail  bond,  see 
Bail. 

Of  sureties  by  principal,  see  Subettship. 

INDEMNITY   CONTBACTS. 

Statute  of  frauds  as  applicable  to,  see 
Fbauds,  Statute  of. 

Application  of  indemnity  contract  to  negli- 
gence of  indemnitee,  10-593. 

Necessity  for  actual  damage  before  recovery 
on  indemnity  contract,  3-480. 

Giving  promissory  note  as  suffering  actual 
damage  within  indemnity  contract,  10- 
674. 

Application  of  statute  of  frauds  to  promise 
to  indemnify,  6-671. 

Giving  contract  of  indemnity  against  pos- 
sible suits  as  species  of  maintenance, 
14-559. 

INDEPENDENT  CONTBACTOBS. 

Who  is  an  independent  contractor,  19-3. 

Liability  of  independent  contractor  for  in- 
jury to  person  or  property  of  third 
party  sustained  after  completion  of 
work,  4-228. 
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INDEPENDENT  CONTRACTORS  —  con. 

Independent  contractor  rule  as  applicable  to 
damage  by  fire,  18-755. 

Liability  of  owner  of  premises  for  damages 
by  blasting  done  by  independent  con- 
tractor, 14-1161. 

Liability  of  landlord  to  tenant  for  negligence 
of  independent  contractor  in  making  re- 
pairs, 9-211. 

INDEXES. 

Of  records,  see  Recobds. 

INDIANS. 

ft 

Indians  as  subject  to  state  regulation,  13-192. 

INDICTMENTS   AND   INFORMA. 
TIONS. 

In  abortion,  see  Aboetion. 

For  bigamy,  see  Bigamy. 

In  burglary,  see  Bubgiart. 

Complaint  in  writing  for  violation  of  ordi- 
nance, see  Okdinances. 

For  compounding  offenses,  see  Compounding 
Offenses. 

For  conspiracy,  see  Conspiracy. 

For  embezzlement,  see  Embezzlement. 

For  false  pretenses,  see  False  Pretenses 
AND  Cheats. 

For  forgery,  see  Forgery. 

Founded  on  testimony  of  accused,  see  Gband 
Jury. 

Grand  Jury,  see  that  title. 

For  homicide,  see  Homicide. 

For  larceny,  see  Larceny. 

Liquor  laws,  violation  of,  see  Intoxicating 
Liquors. 

Under  local  option  laws,  see  Local  Option. 

For  manslaughter,  see  Homicide. 

For  murder,  see  Homicide. 

For  obscenity,  see  Obscenity. 

For  perjury,  see  Perjury. 

For  rape,  see  Rape. 

For  receiving  stolen  property,  see  Receiving 
Stolen  Property. 

For  robbery,  see  Robbeey. 

Constitutionality  of  statute  providing  for 
prosecution  for  felony  by  information 
without    indictment,    6-644. 

Necessity  that  criminal  prosecution  of  cor- 
poration be  by  indictment,  19-534. 

Effect  of  statute  providing  for  discharge  of 
prisoner  on  failure  to  find  indictment 
within  prescribed  time,  3-1059. 

Necessity  of  returning  indictment  in  open 
court,  4-527;   19-1124. 

Necessity  that  criminal  information  filed  by 
prosecuting  attorney  be  under  oath,  7- 
983. 

Necessitv  of  pleading  prior  offense  in  prosecu- 
tion for  second  offense,  9-768. 


INDICTMENTS    AND    INFORMATIONS  — 
continued. 

SuflSciency  of  indictment  alleging  commission 
of  crime  on  blank  date,  19-930. 

Validity  of  indictment  or  information  fixing 
commission  of  crime  at  future  or  im- 
possible date,  6-854. 

Sufficiency  of  indictment  charging  commis- 
sion of  offense  "  on  or  about "  certain 
date,  7-775. 

Necessity  of  averment  in  indictment  or  in- 
formation negativing  exception  in  stat- 
ute upon  which  prosecution  is  based,  6- 
726;   13-364. 

Necessity  for  averring  overt  act  in  indictment 
for  attempt  to  commit  crime,  7-140. 

Effect  of  omission  of  word  "  did  "  in  indict- 
ment  or   information,  7-46. 

Sufficiency  of  description  of  highway  in  in- 
dictment or  information  for  obstructing 
highway,  13-909. 

Sufficiency  of  contra  pacem  conclusion  of  in- 
dictment, 14-413. 

Necessity  that  each  count  of  indictment 
should  conclude  "  against  the  peace  and 
dignity,"  etc. 

Time  and  method  of  objecting  to  sufficiency 
of  indictment,  1-479. 

Time  and  method  of  objecting  to  indictment 
on  ground  of  duplicity,  10-1004. 

Necessitv  of  proving  unnecessary  allegations 
in  "indictment,  4-756 ;  13-311. 

Right  to  hold  accused  for  another  charge 
after  waiver  of  preliminary  examina- 
tion on  original  charge,  18-524. 

Constitutionality  of  statutes  permitting 
amendment  of  indictments,  3-558. 


INDORSEMENT. 

Of     negotiable     instruments     generally,     see 

Bills  and  Notes. 
Of  checks,  see  Checks. 


INFANTS. 

Administration  of  estates  of,  see  Executors 

AND  Administrators. 
Admissions  of,  see  Evidence. 
Adoption  of  Children,  see  that  title. 
Apprentices,  see  that  title. 
Carrier's   duty   to   children  carried   free,   see 

Carriers. 
Children  generally,  see  Children. 
Claims  against  municipalities,  time  for  filing, 

see  Municipal  Corpora  ttons. 
Commitment    of    wayward    children,    statute 

providing  for,  see  Children. 
Declarations  of,  see  Evidence. 
Detained    by   militarv   nr    naval    authorities, 

see  Army  and  Navy. 
Employment    of   as   negligence,    see   Master 

Servant. 
Enlisted    in   army   or   navy,   see   Army   and 

Navy. 
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INFANTS  —  continued. 

Guardian  and  Wabd,  see  that  title. 

Liquor  laws  affecting,  see  Intoxicating  Liq- 
uors. 

Marriage  without  consent  of  parent  or  guard- 
ian, see  Marriage. 

Next  friend  receiving  payment  of  satisfied 
judgment,  see  Next  Friend. 

Rape  by,  see  Rape. 

Seduction  by,  see  Seduction. 

As  servants,  see  Master  and  Servant. 

Statute  of  limitations  as  interrupted  by  in- 
fancy, see  Limitations  op  Actions. 

Taxation  of  infant's  personalty,  place  of,  see 
Taxation. 

Wards,  see  Guardian  and  Ward. 

As  witnesses,  see  Witnesses. 

Circumstances  r3,ising  implied  authority  in 
child  to  bind  parent  for  necessaries,  4- 
1188. 

Contract  by  infant  for  instruction  or  educa- 
tion as  contract  for  necessaries,  8-131 ; 
20-593. 

Rigl)t  of  infant  to  disaffirm  contract  for  nec- 
essaries, 4-422, 

Burden  of  proof  and  province  of  court  and 
jury  as  to  whether  articles  furnished  *" 
infants  constitute  necessaries,  14-686. 

Disaffirmance  of  conveyance  during  minority 
by  conveyance  at  majority,  3-593. 

Right  of  infant  to  repover  amount  paid  b-y 
him  for  purchase  of  property,  16-524. 

Right  of  infant  to  disaijjrm  marriage  settle- 
ment after  attaining  majority,  J^g-861. 

Liability  of  infant  for  services  of  attorney, 
5-131. 

Right  of  infant  to  repudiate  release  of  dam- 
ages for  tort,  12-689. 

Right  of  infant  unlawfully  enlisted  to  release 
from  detention  of  military  or  naval  au- 
thorities,  16-129. 

Binding  effect  of  representations  or  war- 
ranties of  infant  in  contract  of  insur- 
ance, 16-271. 

Estoppel  of  infant  by  misrepresentation  as  to 
age,  4-535. 

Right  of  parent  or  person  in  loco  parentis  to 
compromise  child's  cause  of  action,  J7- 
608. 

Loss  of  time  or  earning  capacity  as  elepient 
of  damage  in  action  by  infant  fpr  per- 
sonal injuries,  8-1107. 

Contributory  negligence  of  children,  1-895. 

Statute  authorizing  state  to  bind  out  infant 
to  service  as  within  constitutional  pro- 
vision against  slavery  or  involuntary 
servitude,   9-402. 

Right  of  child  to  recover  for  services  rendered 
during  minority  to  person  standing  ifi 
loco  parentis,  20-394. 

Emancipation  of  child  by  marriage,  17-785. 

INFIRM   PERSONS. 
Carrier's  duty  toward,  see  Carriers. 


IN  FOBMA  PAUPERIS. 

Right  of  personal  represenitatiye  to  gije,  see 
E^cuTORs  and  Administrators. 


INFORMATION   AND    BELIEF. 

AflBdavit  or  complaint  upon,  see  Affidavits. 
Sufficiency  of  affidavit  on  to  support  contempt 
proceedings,  see  Contempt. 


INFORMATIONS. 

Indictments    and    Informations,   see    that 

title. 
In  nature  of  quo   warranto,   see  Quo  War- 

BANTO. 


INFRINGEMENT. 

Of  copyright,  see  Copyright's. 
Of  patent  rights,  see  Patents. 
Of     trademarks,     see     Trademarks,     Tbadb 
Names,  and  Unfair  Competition. 


INHERITANCE. 

Descent  and  Distribution,  see  tbat  title. 

INHERITANCE   TAXES. 

See  Taxation. 

INITIAI<I$. 

Names,  see  that  title. 

INITIATION. 

Injuries  sustained  during,  see  SociETrag  and 
Unincorporated  Associations, 

INITIATIVE   AND    REFERENDUM, 

Constitutionality  of  initiative  and  ^ef^ren- 
dum  provisions  either  in  state  constitu- 
tions or  municipal  phartiars,  11-920. 

Yalid^ty  pf  statute,  other  than  Ipcal  option 
law,  which  takes  effect  only  upon  ratifi- 
cation by  voters,  20-6.53. 

INJUNCTIONS, 

1.  Subjects  of  Injunction. 

2.  Comparative  Injury  to  Parties. 

3.  Complainant   Having  Another  Remedy. 

4.  Validity  of  Alternative  Decree. 

5.  Effect  of  Appeal  Bond. 

6.  Counsel  Fees  as  Damages  upon  Disso- 

lution. 

7.  Injunction  Bonds, 


INJUNCTIONS. 
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INJUNCTIONS  —  continued. 

Against  additional  servitude  without  payment 
of  compensation,  see  Streets  and  High- 
ways. 

Affidavit  upon  information  and  belief  to  pro- 
cure, see  Affidavits. 

Contempt  in  violation  of  by  third  persons, 
see  CoNTEirpT. 

For  copyright  infringement,  see  Copybiqhts. 

Infringement  of  trademarks  as  subject  of, 
see  Trademakks,  Trade  Names,  and 
Unfaib  Competition. 

Limitations  of  actions  as  affected  by,  sec 
LI^5ITATlONs  Of  Actions. 

Nuisances  as  subject  of,  see  also  Nuisances. 

Peohibition,  see  that  title. 

By  ripariaii  o-wiiets  to  restrain  pollution  of 
streams,  see  Waters  and  Water- 
courses. 

Specific  Performance,  see  that  title. 

Against  state  officers  as  suits  against  states, 
see  States. 

Unfair  competition  as  subjeftt  of,  see  Trade- 
jtAEKS,  Trade  Name.?,  and  Unfair 
Competition. 

Waste  restrained  at  siiit  of  lienor  or  creditor, 
see  Waste. 


1.  Subjects  of  Injunction. 

Eight  of  individual  to  enjoin  act  of  public 
officials,  3-1013;  15-il73. 

Power  of  court  to  remove  officer  of  private 
corporation  from  office  or  to  enjoin  him 
from  performing  his  duties,  20-598. 

Erroneous  or  invalid  levy  or  assessm-ent  as 
ground  for  enjoining  collection  of  tax, 
3-564;  12-764. 

Suit  to  enjoin  enforcement  of  statute  by  state 
officer  as  suit  against  state  within  con- 
stitutional prohibition,  14-791. 

Injunction  against  passage  of  municipal  Or- 
dinance or  resolution,   19-208. 

Power  of  courts  of  equity  to  enjoin  elections, 
9-123. 

Power  of  equity  to  enjoin  criminal  prosecu- 
tion,  1-121;    19-459. 

Injunction  against  prosecution  under  invalid 
ordinance,  6-1013;   10-760. 

Injunction  to  restrain  garnishment  proceed- 
ings, 12-335. 

Injunction  against  proceedings  in  court  of 
law  in  case  of  fraud,  accident,  or  mis- 
take, 5-727. 

Injunction  to  restrain  execution  on  dormant 
judgment,  13-862. 

Issuance  of  injunction  to  prevent  injunction, 
3-966. 

Power  of  court  to  enjoin  proceedings  in  an- 
other state  or  country,   10-26;   16-673. 

Power  of  state  court  to  enjoin  proceedings  in 
federal  court,  11-744. 

Power  of  federal  court  to  which  cause  has 
been  removed,  to  enjoin  further  proeeed- 
incrs  in  state  court,  13-107T. 

Injunction  against  police  sui'veillance  of 
place  of  business  or  amusement,  5-483. 


INJUNCTIONS  —  contirmed. 

Right  of  state  to  enjoin  acts  committed  in 
another  state,  11-490. 

Injunction  to  restrain  keeping  or  storing  of 
explosives,  14-594. 

Injunction  to  restrain  breach  of  contract  not 
capable  of  being  specifically  enforced,  3- 
976. 

Injunction  as  remedy  for  breach  of  express 
covenant  not  to  engage  in  same  business 
as  covenantee,  15-692. 

Eight  of  state  to  enjoin  act  which  is  both 
public  nuisance  and  crime,  13-79'4. 

Validity  of  Statute  authorizing  issuance  of 
injunction  against  commission  of  crime, 
13-689. 

Injunction  to  restrain  sale  of  property  under 
mortgage  or  trust  deed  on  ground  that 
action  on  debt  secured  is  barred  by 
statute  of  limitations,  7-189. 

Injunction  against  private  hospital  or  sana- 
torium for  contagious  or  infectious  dis- 
eases, 15-719.- 

Eight  to  enjoin  owner  of  vacant  lots  from 
permitting  their  use  for  playing  games, 
14-177. 

Injunction  as  remedy  against  injury  to  busi- 
ness or  property  by  strikers,  4-783. 

Injunction  to  prevent  buying  and  selling  of 
nontransferable  tickets,  12-700. 

Injunction  to  prevent  injury  to  trees  or  tim- 
ber, 11-456. 

Injunction  as  remedy  for  continuing  or  re- 
peated trespass,  15-1235. 

Injunction  against  trespass  on  realty  situate 
in  another  state,  8-519. 

Injunction  to  restrain  trespass  by  animals, 
14-500. 

Eight  of  private  individual  to  enjoin  viola- 
tion of  municipal  ordinance  not  nui- 
sance per  se,  13-203. 

Eight  to  enjoin  adjoining  landowner  frod 
maliciously  erecting  or  maintaining 
fence  of  unusual  height,  9-734. 

2.  Comparative  Injury  to  Parties. 
Injunctive  relief  as  affected  by  comparativ3 
injury  to  parties,  14-19. 

3.  Complainant  Having   ANOt'HER  Eemedy. 
Eight  to  injunctive  relief  where  complainant 
has  iertieSj  by  force,  16-730. 

4.  Vaijdity  of  Alternative   DecEee'. 
Validity  of  decree  awarding  damages  or  in- 
demnity bond  as  alternative  to  injunc- 
tion prayed  for,  13—139. 

5.  Effect  of  Appeal  Bond. 
Effect  of  appeal  and  supersedeas  bond  on  in- 
junction, 4-231. 

6.  CouNf3EL  Fees  as  Damages  Upon  Disso- 
lution. 
Eecovery  of  counsel  fees  as  damages  upon  dis- 
solution of  injunction,  8-712;  13-202. 
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INJUXCTIONS  —  continued. 

7.  Injunction  Bonds. 

Dismissal  of  injunction  suit  as  breach  of  in- 
junction bond,  6-401. 

Right  to  enforce  injunction  bond  upon  disso- 
lution of  temporary  injunction,  15-721. 

Eight  of  action  on  injunction  bond  by 
stranger  to  bond  or  injunction  suit,  6- 
904. 

Recovery  on  injunction  bond  for  damages  sus- 
tained after  injunction  made  permanent, 
16-1123. 

Violation  of  injunction  as  defense  to  action 
on  bond,  19-671. 


INJURIES. 

To  animals,  see  Animals. 

To  persons,  see  Peesonal  Injuries. 


IN   LOCO   PARENTIS. 

Apprentices,  see  that  title. 
Guardian  and  Ward,  see  that  title. 
Parent  and  Child,  see  that  title. 
Schools,  see  that  title. 


INNOCENT   PTTRCHASERS. 


Of 


negotiable 
Notes. 


instruments,   see    Bills   and 


INNS,    BOARDING    HOUSES,    AND 
APARTMENTS. 

Civil  Rights  Acts,  see  that  title. 
Intoxicating  Liquors,  see  that  title. 

Distinction  between  guest  and  boarder  at 
hotel  or  inn,  14-326. 

Leaving  horse  at  inn  as  establishing  relation 
of  innkeeper  and  guest,  16-938. 

Relation  of  innkeeper  and  guest  as  prerequi- 
site to  innkeeper's  extraordinary  liabil- 
ity, 2-346;  18-985. 

Liability  of  innkeeper  for  loss  of  guest's 
watch,  2-491. 

Liabilitv  of  hotelkeeper  for  effects  of  boarder, 
2-16. 

What  constitutes  delivery  or  deposit  of  goods 
with  innkeeper  under  statute  limiting 
liability  for  effects  of  guest,  12-100. 

Liability  of  innkeeper  for  assault  on  guest 
by  employee  or  other  person,  8-688. 

Liability  of  innkeeper  to  third  person  for 
act  of  guest,  19-219. 

Liability  of  innkeeper  to  guest  as  to  condi- 
tion of  inn  premises,  15-925. 

Liability  of  proprietor  for  injuries  received 
in  turnstile,  revolving  door,  or  swinging 
door,  16-117. 


INNS,  BOARDING  HOUSES,  AND  APART- 
MENTS —  continued. 

Right  of  innkeeper  to  transfer  guest  from  one 
apartment  to  another,   13-1051. 

Right  of  innkeeper  to  remove  from  premises 
guest  acting  in  improper  or  disorderly 
manner,  11-725. 

Lien  of  innkeeper  on  property  of  third  per- 
sons in  possession  of  guests,  3-626;  12- 
404. 

Statute  punishing  frauds  on  innkeepers  as 
within  constitutional  provision  against 
imprisonment  for  debt,  16-1231. 

IN   PARI   DEI.ICTO. 

See  Contracts. 

INQUESTS. 

See  CoRONEEs. 

INSANITY. 

Of  agent  as  imposing  liability  upon  princi- 
pal, see  Agency. 

Annulment  of  marriage  for  concealment  or 
misrepresentation  as  to  mental  health, 
see  Marriage. 

Criminal  responsibility  •  of  person  mentally 
diseased  from  use  of  intoxicants,  see 
Drunkenness  and  Intoxication. 

Hospitals  and  Asylums,  see  that  title. 

Husband's  liability  for  support  of  insane 
wife,  see  Husband  and  Wife. 

Insurance  clause  excepting  death  while  in- 
sane, see  Insurance. 

Mental  disturbance  reducing  felonious  killing 
to  manslaughter,  see  Homicide. 

Mental  incapacity  of  releasor,  see  Release 
AND  Discharge. 

Opinion  evidence  of  mental  capacity  of  par- 
ties to  contracts,  see  Contracts. 

Place  of  taxation  of  personalty  of  insane  per- 
sons, see  Taxation. 

Of  servant  as  imposing  liability  upon  master, 
see  Agency. 

Proof  of  insanity  by  general  reputation,  18- 
9oo. 

Due  process  of  law  in  commitment  of  insane 
persons,  1-733;  13-877. 

Necessity  of  notice  to  lunatic  of  lunacy  in- 
quisition, 10-216. 

Epileptic  insanity  in  criminal  cases,  18-428. 

Time  or  stage  in  criminal  proceedings  wh.in 
question  of  insanity  of  defendant  may 
be  determined  by  inquisition  or  other- 
wise. 4-393. 

Admissibility,  on  issue  of  sanity,  of  evidence 
of  insanity  of  ancestors  or  kindred,  6- 
29. 

Right  of  accused  to  show  insanity  at  time  of 

alleged  confession,  16-1086. ' 
Insanity  of  defendant  in  divorce  proceedincrs 

1-252.  "  ' 


INSOLVENCY  —  INSURANCE. 
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INSANITY  —  continued. 

Insanity  as  defense  in  action  for  libel  or 
slander,  4-573. 

Presumption  as  to  continuance  of  insanity, 
4-491. 

Burden  and  quantum  of  proof  on  issue  of  in- 
sanity in  criminal  cases,  3-926;   15-95. 

Enforcement  of  judgment  against  insane  per- 
son by  execution  sale,  15-356. 

Validity  and  effect  of  negotiable  paper  signed 
or  indorsed  by  lunatic,  4-539. 

Liability  of  insane  person  for  breach  of  con- 
tract made  by  guardian,  11-54. 

Liability  of  principal  or  master  for  negligent 
or  tortious  acts  of  insane  agent  or  ser- 
vant, 4-135. 

INSOLVENCY. 

Bankbuptct,  see  that  title. 

Of  corporations,  see  Coeporations. 

Evidence  of  in  mitigation  of  damages,  see 
Damages. 

Of  insured  as  affecting  rights  under  fire  pol- 
icy, see  Insubance. 

Rescission  by  vendor  because  of  purchaser's 
insolvency,  see  Cancellation  and  Re- 
scission. 

Revival  of  barred  debt  by  inclusion  in  sched- 
ule of  liabilities,  see  Limitations  of 
Actions. 

Right  of  personal  representative  of  insolvent 
estate  to  recover  excessive  payment,  see 
Executors  and  Administrators. 

Slander  in  imputing  insolvency,  see  Libel 
AND  Slandeb. 

State's  priority  against  debtor's  estate,  see 
States. 

Of  tenant  as  divesting  landlord's  lien,  see 
Landlord  and  Tenant. 

Right  of  insolvent  corporation  to  prefer  cred- 
itors, 15-1218. 

Right  of  personal  representative  of  insolvent 
to  assail  validity  of  chattel  mortgage, 
2-712. 

Right  of  factor  to  claim  advances  in  full  from 
insolvent  principal,  6-311. 

INSPECTION. 

Of  books  or  papers  of  corporations,  see  COR- 

POBATIONS. 

By  carriers,  of  goods  received  in  loaded  cars, 

see  Cabriebs. 
Of   goods   shipped   F.   O.   B.,   see   Free  on 

Board. 
Of  importations  required  by  state  statute,  see 

Interstate  and  Foreign  Commerce. 
Of  place  of  work  or  appliances,  see  Master 

AND  Servant. 

INSTAI.MENTS. 

Delivery  of  goods  by,  see  Sales. 
Payment  by,  see  Sales. 
Rescission  of  contract  on  account  of  nonpay- 
ment of,  see  Contracts. 


INSTALMENTS  —  continued. 

Breach  of  contract  performable  in  instal- 
ments, successive  actions  for,  see  Con- 
tracts. 

INSTRUCTION. 

Infant's  contract  for,  see  Infants. 

Of  servants,  see  Master  and  Servant. 

INSTRUCTIONS. 

Generally,  see  Trial. 

In  action  for  libel  when  jury  or  judges  of 
law,  see  Libel  and  Slander. 

In  criminal  prosecutions,  see  Criminal  Law. 

Regarding  accomplice's  testimony,  see  Ac- 
complices. 

INSTRUMENTS. 

Bills  and  Notes,  see  that  title. 
Reformation  of  Instruments,  see  that  title. 

INSURANCE. 

1.  In  General,  112. 

a.  Nature    and    Incidents    of    Contract 

Generally,  112. 

b.  Insurable  Interest,  112. 

c.  Insurance  Agents,  112. 

d.  Application,  112. 

e.  Warranties  and  Representations  Gen- 

erally, 112. 

f.  Waiver  of  Conditions  in  Policy,  112. 

g.  Breach  of  Conditions  or  Warranties, 

112. 
h.  Penalty  for  Refusal  to  Pay  Loss,  112. 
i.  Actions,  112. 

2.  Accident  Insurance,  113. 

3.  Employers'  Liabilitt  Insurance,   113. 

4.  Fidelitt  and  Guaranty  Insurance,  113. 

5.  Fibe  Insurance,  113. 

a.  Insurable  Interest,  113. 

b.  Terms    and   Conditions   of   Contract, 

113. 

c.  Standard  Policy,  114. 

d.  Property  Covered  hy  Policy,  114. 

e.  Increase  of  Risk,  114. 

f.  Overheating  as  "Fire,"  114. 

g.  Wrongful  Act  of  Insured,  114. 

h.  Mistake  of  Parties  as  to  Policy,  114. 
1.  Cancellation  of  Policy  hy  Insurer,  114. 
j.  Bankruptcy  or  Insolvency  of  Insured, 

114. 
k.  Assignment  of  Policy,  114. 
1.  Proof  of  Loss  and  Appraisers  Thereof, 

114. 
m.  Beneficiaries,  114. 
n.  Agreement  hy  Insurer  to  Repair  or 

Rehuild,  114. 
o.  Insurance  Agents,  114. 
p.  Fire  Insurance  Patrol,  114. 

6.  Health  Insurance,  114. 

7.  Life  Insurance,  115. 

a.  Insurable  Interest,  115. 

b.  Disclosures  by  Applicants,  115. 

c.  Warranties  and  Representations,  115. 
fl.  Occupation  of  Insured,  115. 
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INSUKANCE  —  continued. 

e.  Incontestable  Clause,  115. 

f.  Premiums,  115. 

g.  Paid-up  Policies,  115. 
h.  Assignment,  115. 

i.  Mode  of  Death,  115. 

j.  Beneficiwri«»,  115. 

k,  Kecovery  by  Insurer  of  Money  Paid, 

I1.6v 
1,  Action  for  Breaeh  of  Contract,  116. 
m.  Suits  to  Enforce  Right  to  Share  in 

Profits  of  Csmpmiy,  116. 
n.  Time  to  Sue  on  Policy,  116. 

8.  Mabine  Insurance,  116. 

9.  Mutual  Insurance,.  116. 

Admissions  of  insBrad,  see-  Evidence. 

Annuities,  see  tliat  title. 

Arbitration  as  condition  to  suit  on;  eontract, 
see  Aebitration  and  Awabd. 

Benevou:nt  or.  Beneficial  Associations, 
see  that  title. 

Declarations  of  insured,  see  Evidence. 

Factor's  duty  to  insure  goods,  see  Eactobs. 

Foreign  companies'  contracts  as  affected  by 
noncompliance  with  statutes,  see  Cobpo- 
bations. 

Mortgagee's  liability  for  failure  to  insure 
property,  see  Mobtgages  and  Deeds  of 
Trust. 

Taxation  of  insurance  companies  for  fire  pro- 
tection, see  Municipal  CoKPOBATroNS. 

Trust  arising  from  beneficiary's  promise  to 
pay  proceeds  to  third  person,  see 
TkU.STS  AND  Tru'stees. 

Waiver  of  privilege  respecting  communica- 
tion to  physician,  see  Witnesses. 

1.  In  Gbnebal, 

a.  Nature  and  Incidents  of  Contract  Gener- 
ally. 

Validity  of  oral  contract  of  insurance,  6-624. 

When  contract  of  insurance  is  consummated, 
9-220. 

Divisibility  of  insurance  eontraeta,  2-22 ;  11- 
805. 

Validity  of  parol  assignment  of  insurance 
poli«y,  5-410. 

Insurance  by  carrier  a'nd  by  owner  of  goods 
as  double  insurance,  11-960". 

Agreement  between  insured  and  insurer  dis- 
criminating in  favor  of  former  as 
against  other  policy  holders,  18-759. 

b.  Insurable  Interest. 

Insurable  interest  of  husband  in  property  of 

wife,   19-253. 
Right  of  corporation  to  insure  lives  of  officers, 

16-295. 

c.  Insurance  Agents. 

Insurance  agent  procuring  policy  from  com- 
pany other  than  one  he  represents  as 
agent  of  insurer  or  insured,  20-1232. 

Right  of  insurance  agent  to  commissions  on 
renewal  premiums  after  termination  of 
agency,  7-1169. 


INSURANCE  —  continued. 

(J.  Applicnticm. 
Statutes  requiring  copy  of  application  to  be 

attaehetf  to  or  d^ivered  vs^B.  wisurance 

policy,  14-1094. 
Applieaition  or  insurance'  policy  as  govetiliirg 

in  case  of  variance,  ll--7(fe. 

e.  Warranties  and  Bepresentatiorm  Qenerally. 

Distinction  beftween  warranty  and  represeditla,- 
tion  in  insurance,.  4-255. 

Effect  upon  statement  in  arpplication)  for  in- 
surance of  designation  thereof  in  con- 
tract as  warranty,  15-621. 

Binding  effect  of  representations  or  warran- 
ties of  infant  in  contract  of  insurance, 
16-271. 

f.  Waiver   of   Conditions   in  Policy. 
Waiver  of  condiMons  ift  insuj-anee  pcttsy  by 

insursEsr's  knowledge  of  existing  facts,.  2- 

2Sfr;.  18-686; 
Waiver  of  conditions  in  insurance-  policy  by 

insurer's  failure  to'  inquire  into  existing 

facts,  2-285;  9-994. 
Efffect  of  limitations  on  agent's  authority  to 

waive   conditions    in    insurance   policy, 

2-112;  9-380. 

g.  BreaoA  of  Conditions  or  Warranties. 

Breach-  of,  warj-anty  that  iasiued  has  not 
made  previous  application  fop  insur- 
ance, 7^672;  18-101. 

Silence  or  failure  to  act  by  insinrer  fcaTrrng 
notice  of  breach  of  condition'  in  policy 
as  wai'ver  of  farSeitnre  for  breach,.  S>- 
500. 

Validity  of  statute  providing  that  insurance 
contract  shall'  not  be'  avoided  for  imma- 
terial false  warranty,  7-1107. 

h.  Penalty  for  Refusal  to  Pay  Loss. 
Constitutionality  of-'  statiatfeB-  providing'  dam- 
ages or   penalty  foi'  refwsid''  or  failure 
of  insurance  company  to  pay   foss,   5- 
406}  14-301. 

i.  Actions. 

Law  governing,  insurance  contract,  19-30. 

Clause  in  insurance  policy  limiting  time  to 
bring  suit  thereon  as  affected,  by  mi- 
nority of  insured,  20-12.91. 

Effect  on  rights,  of  iftsuredi;  after  reinsuranee, 
of  limitation  clause  as'  to  smt  on  policy. 
7-37: 

Failure  to  secure  award  after  sU'toission  to 
arbitration  as  affecting  right  of  insured 
to  sue  on  insurance  policy,  20-253. 

Defense  of  ultra  vires  by  insurance  company 
in  action  on  policy,  4-1046^ 

Necessity  of  pleading,  as  defense  to  suit  on 
insurance  policy,  election  to  avoid  con- 
tract for  breach  of  warranty,  ]4-91i 

Denial  of  liability  on  insurance  policy  ob  one 
ground  as  waiver  of'  other  g,Fouiiids  of 
defense,  20-438» 
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INSURANCE  —  continued. 

Eight  of  insurance  company  to  enforce  sub- 
rogation by  suit  in  its  own  name,  1- 
S83;  18-710. 

2.  Accident  Insurance. 

Intentional  exertion  as  "  accidental  means  " 
of  injury  within  accident  insurance  pol- 
icy, 1-789. 

Meaning  of  term  "  confi'ned  to  house  "  or  sim- 
ilar phrase  in  accident  insurance  policy, 
18-1111. 

Construction  of  clause  in  accident  insurance 
policy  excepting  death  caused  by  dis- 
ease," 5-86. 

Construction  of  exception  in  accid'ent  insur- 
ance policy  as  to  death  or  injury  while 
"  intoxicated  "  or  "  under  the  influence 
of  intoxicants,"  etc.,  13-51&. 

"  Poisoning "  resulting  from  voluntary  act 
within  accident  insurance  policy,  1-255. 

CcSBstruction  of  sunstroke  clause  in  accident 
insurance  policy,  10-854. 

Construction  of  "  total  disability  "  clause  in 
accident  insurance  policy,  7-815. 

Construction  of  term  "  voluntary  exposure 
to  unnecessary  danger  "  as  used  in  acci- 
dent insurance  policy,  10-451;   18-1125. 

Construction  of  exception  in  accident  insur- 
ance po-liey  in  case  of  accident  tO'  in- 
sured while  walking  or  being  on  rail- 
road, 12^4. 

Liability  of  insurer  against  accident  for  in- 
juries  sustained  doiring  sleep,  6^554. 

Notice  of  accident  within  time  required  by 
terms  of  aceident  insura-nce  policy  as 
condition  preeedent  to  recovery,  14-292. 

Burden  of  proof  and  sufficiency  of  evidence 
to  show  accidental  death  under  accident 
inaurance  policy,  9-9'19. 

Eight  of  accident  insurance  company  to  be 
subrogated  to  rights  of  insured  against 
person'  causing  injury,  16-635. 

3.    ElIPiOTEKS'  l/IAfirCITY  INSUBANCE. 

Construction  and  effect  of  condition  in  em- 
ployers' liability  insurance  policy  re- 
quiring insured  to  give  insurer  notice 
of  accident,  11-258. 

Validity  and  conetruction  of  stipulation  in 
employers'  liability  insurance  policy 
limiting  time  to  bring  action  thereon, 
9-164. 

Eight  of  jury  to  consider  fact  that  employer 
is  insured  against  accidents  to  em- 
ployees, 3-554;  9-323. 

4.  FiDEtrrt  Aios  GrrABANTY  Insurance. 

Effect  of  false  representations  of  insuired  on 
validity  of  policy  of  fidelity  or  guar- 
anty insurance,  8-608. 

Discharge  of  surety  on  fidelity  bond  by  fail- 
ure of  employee  to-  notify  sumty  of  de- 
linquency of  employee,  11-1031. 
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INSURANCE  —  continued. 

5.  FiKE  Insurance. 

ii.  Insurable  Interest. 

Insurable  interest  of  husband  in  property  of 
wife,  2-32. 

b.  Terms  and  Conditions  of  Contract. 

Construction  of  term  "  additions  "  in  fire  in- 
surance policy,  8-94;  10-938. 

Executory  contract  for  sale  of  insured  prop- 
erty as  breach  of  condition  against 
alienation,   3-710;    9-461. 

Judicial  or  foreclosure  sale  as  breach  of  con- 
dition against  sale,  in  fire  insurance 
policy,  2-358. 

Construction  of  term  "  ceased  to  be  opeTated  " 
in  fire  insurance  policy,  10-800. 

Validity  and  effect  of  clause  in  fire  insurance 
policy  making  insured  coinsurer,  14- 
852. 

Construction  of  term  "  concurrent  "  in  insur- 
ance policy,  5-755. 

Validity  and  effect  of  stipulation  in  fire  in- 
surance policy  suspending  liability  in 
case  of  default  in  payment  of  instal- 
ment premiramv  12-628. 

Liability  of  fire  insurance  company  for  losses 
by  explosions  under  policy  excepting  ex- 
plosions from  risks  covered,  S-780. 

Construction  of  clause  in  fire  insurance  pol- 
icy excepting  loss  caused  by  earthquake, 
17-1097. 

Construetion  of  fallen  building  clause  in  fire 
insurance  policy,   18-580. 

Necessity  of  exact  compliance  with  iron-safe 
clause  in  insurance  policy,  9-466;  14- 
1079. 

What  constitutes  "  keeping,"  "  storing," 
"  using,"  etc.,  of  prohibited  articles 
within  fire  insurance  policy,  13-540; 
19-414. 

Running  of  limitation  agaiinst  aiction  on  fire 
insurance  policy  limiting  time  to  sue 
thereon  to  certain  period  "  after  the 
fire,"  10-824. 

Effect  of  mortgage  clause  in  standard  fire  in- 
surance policy  upon  application  of  con- 
ditions in  policy  to  interest  of  mort- 
gagee, 7-399. 

Sale  and  mortgage  back  as  violation  of  clause 
in  fire  insurance  policy  prohibiting 
change  in  interest,  title,  etc.,  12-259. 

Materiality  of  warranty  regarding  incum- 
brances on  property  covered  by  fi're  in- 
surance policy  as  question  of  law  or 
fact,  15-342. 

Validity  and  construction  of  condition  avoid- 
ing fire  insurance  policy  upon  foreclo- 
sure of  mortgage,   16-664. 

Appointment  of  receiver  as  violation  of  con- 
dition in  fire  insurance  policy  against 
change  of  interest,  title,  or  possession, 
10-869. 
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INSUEANCE  —  continued. 

Standing  timber  as  "  property  "  within  mean- 
ing of  fire  insurance  policy,  6-569. 

Existence  of  executory  contract  of  sale  as 
breach  of  condition  in  fire  insurance 
policy  requiring  insured  to  be  sole  and 
unconditional  owner  of  property,  7- 
498;   18-864. 

Existence  of  vendor's  lien  as  breach  of  condi- 
tion in  fire  insurance  policy  requiring 
insured  to  be  sole  and  unconditional 
owner  of  property,  7-57. 

Existence  of  title  in  government  as  breach 
of  condition  in  fire  insurance  policy  for 
sole  and  unconditional  ownership,  10- 
333. 

Time  to  which  sole  and  unconditional  owner- 
ship clause  in  fire  insurance  policy  re- 
lates, 7-1155. 

Construction  of  vacancy  clause  in  fire  insur- 
ance policy  issued  upon  rented  property, 
9-95. 

Revival  of  fire  insurance  policy  by  occupancy 
after  vacancy,  9-55. 

Construction  of  provision  in  fire  insurance 
policy  indemnifying  against  loss  of 
rents,  18-514. 

c.  Standard  Policy. 

Constitutionality  of  legislation  providing  for 
standard  fire  insurance  policy,  6-91. 

d.  Property  Covered  Tjy  Policy. 

Goods  in  process  of  removal  with  consent  of 
insurer  as  covered  by  fire  insurance  pol- 
icy, 14-691. 

Fire  insurance  policy  on  live  stock  in  desig- 
nated location  as  covering  animals  tem- 
porarily elsewhere,  15-661. 

Validity  of  insurance  policy  on  property  il- 
legally kept  or  used,  15-541. 

e.  Increase  of  Risk. 

Necessity  of  knowledge  or  control  by  owner 
of  insured  property  of  act  constituting 
increase  of  risk,  7-388;  10-1038. 

Eflfect  on  fire  insurance  policy  of  increase  of 
risk  which  ceases  before  loss,  11-782. 

f.  Overheating  as  "  Fire." 

Overheating  as  fire  within  fire  insurance  pol- 
icy, 17-1125. 

g.  Wrongful  Act  of  Insured. 

Effect  of  negligence  of  insured  on  liability  of 
fire  insurance  company,  6-587. 

Conspiracy  of  insured  to  burn  property  as  de- 
fense to  action  on  fire  insurance  policy, 
19-841. 

h.  Mistake  of  Parties  as  to  Policy. 

Effect  on  fire  insurance  policy  of  mistake  of 
agent  in  describing  location  of  propertv, 
13-1024. 


INSURANCE  —  continued. 

Failure  of  insured  to  read  fire  insurance  pol- 
icy as  precluding  right  to  have  it  re- 
formed for  mistake,  20-365. 

i.  Cancellation  of  Policy  iy  Insurer. 

Acts  sufficient  to  effect  cancellation  of  fire 
insurance  policy  by  insurer,  17-795. 

Necessity  of  return  or  tender  of  unearned 
premium  to  effect  cancellation  of  fire 
insurance  policy  by  insurer,  12-1067. 

j.  Bankruptcy  or  Insolvency  of  Insured. 
Effect  of  bankruptcy  or  insolvency  of  insured 
on   rights   under   fire   insurance   policy, 
14-889. 

k.  Assignment  of  Policy. 

Assignment  of  fire  insurance  policy  after  loss, 
3-476. 

1.  Proof  of  Loss  and  Appraisers  Thereof. 

Furnishing  proofs  of  loss  within  prescribed 
time  as  condition  precedent  to  recovery 
on  fire  insurance  policy,  15—335. 

Qualifications  of  appraisers  of  loss  under  fire 
insurance  policy,  5-336. 

m.  Beneficiaries. 

Validity  of  fire  insurance  policy  payable  to 
"estate"  of  deceased  person,  8-122. 

Who  may  sue  on  insurance  policy  covering 
mortgaged  property  with  loss  payable 
to  mortgagee,  4-543. 

Application  by  mortgagee,  on  mortgage  debt. 
of  money  received  by  him  on  fire  insur- 
ance policy  procured  for  his  benefit  by 
mortgagor,  9-66. 

Recovery  by  mortgagee  under  fire  insurance 
policy  procured  for  his  benefit,  when 
mortgagor  fails  to  furnish  notice  and 
proof  of  loss,  13-436. 

Effect  of  award  of  appraisers  on  rights  of 
mortgagee  to  whom  loss  is  payable  un- 
der fire  insurance  policy,  18-271. 

n.  Agreement  hy  Insurer  to  Repair  or 
Rebuild. 
Agreement   of  insurer  to   repair   or   rebuild, 
after  loss,  as  creating  new  cause  of  ac- 
tion in  favor  of  insured,  16-105. 

o.  Insurance  Agents. 
Right  to  act  as  agent  for  both  fire  insurance 

company  and  insured,  6-441. 
Right  of  fire  insurance  agent  to   insure  his 

own  property,  12-95. 

p.  Fire  Insurance  Patrol. 
Liability  of  fire  insurance  patrol  in  tort,  16- 
1222. 

6.  Health  Insurance. 
Validity  of  provision  in  health  policy  requir- 
ing notice  of  illness  to  be  given  within 
specified  time,  15-218. 
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INSURANCE  —  continued. 

Meaning  of  term  "  confined  to  house  "  or  sim- 
ilar phrase  in  health  insurance  policy, 
18-1111. 

7.  Lite  Insurance. 
a.  Insurable  Interest. 

Selection  by  insured  of  beneficiary  not  having 
insurable  interest  in  former's  life  as 
against  public  policy,  15-235. 

Necessity  for  pleading  insurable  interest  in 
action  on  life  insurance  policy,  3-538. 

b.  Disclosures  by  Applicants. 

Duty  of  applicant  for  life  insurance  to  notify 
insurer  of  facts  discovered  subsequently 
to  application  and  examination,  15-126. 

c.  Wa7-ranties   and  Representations. 

ElTect  on  life  insurance  policy  of  incorrect 
opinion  answer,  made  in  good  faith,  in 
medical  examination,  8-1156. 

Misrepresentation  of  relationship  of  insured 
to  beneficiary  as  avoiding  life  insurance 
policy,  4-336;  11-72. 

Breach  of  warranty  that  insured  has  not 
made  previous  application  for  insur- 
ance, 7-676;   18-101. 

Meaning  of  term  "  severe  "  or  "  serious  "  ill- 
ness in  application  for  life  insurance 
policy,  20-291. 

What  constitutes  consultation  with,  or  at- 
tendance by,  physician  within  meaning 
of  application  for  life  insurance,  17- 
1203. 

d.  Occupation  of  Insured. 

What  constitutes  breach  of  condition  in  in- 
surance policy  relating  to  occupation 
of  insured,  7-568. 

e.  Incontestable  Clause. 

Validity  of  incontestable  clause  in  life  insur- 
ance  policy,    4-364;    13-305. 

Effect  of  incontestable  clause  in  life  policy 
on  provision  against  suicide,  1-310. 

f.  Premiums. 

Nonpayment  of  premium  as  invalidating  con- 
tract of  life  insurance  in  absence  of  pro- 
vision to  such  effect,  19-67. 

Forfeiturp  of  insurance  policy  for  nonpay- 
ment of  premium  when  insurer  is  in- 
debted to  insured,  17-508. 

Right  of  insurance  company  to  change  from 
assessment  to  level  premium  plan,  4- 
361. 

Necessity  and  sufficiency  of  notice  of  time  of 
payment  of  life  insurance  premium,  in 
absence  of  statute  or  policy  provision 
requiring  notice,  10-687. 

Necessity  and  sufficiency  of  notice  of  time  of 
payment  of  life  insurance  premium  un- 
der statutes  requiring  notice,  4-483. 


INSURANCE  —  continued. 

Waiver  of  provision  in  life  insurance  policy 

as  to  time  of  payment  of  premiums  by 

acceptance  of  premium  after  appointed 

time,  or  similar  act,  7-385. 
Effect  of  acceptance  of  note  for  life  insurance 

premium,   1-967. 

Recovery  of  premiums  paid  for  life  insurance, 
4-123. 

g.  Paid-up  Policies. 

Effect  of  failure  to  surrender  life  insurance 
policy  within  stipulated  time  after  de- 
fault upon  right  to  paid-up  policy,  10- 
470. 

h.  Assignment. 
Right  of  insured  to  assign  policy  of  life  in- 
surance to  one  having  no  insurable  in- 
terest,  5-360;    12-686. 

Life  insurance  policy  as  passing  to  assignee 
for  benefit  of  creditors  or  trustee  in 
banliruptcy,  20-1186. 

i.  Mode  of  Death. 

Legal  execution  of  insured  as  bar  to  action 
on  life  insurance  policy,  13-133. 

Effect  of  suicide  of  insured  on  life  insurance 
policy  containing  no  provision  as  to 
suicide,  8-162;   11-779. 

Construction  of  clause  in  life  insurance  pol- 
icy excepting  death  from  suicide  while 
"  sane  or  insane,"  7-659. 

Declarations  or  written  statements  made  by 
insured  previous  to  death  as  evidence  of 
suicide,  8-1114. 

Presumption,  burden  of  proof,  and  weight  and 
sufficiency  of  evidence  of  suicide  relied 
on  as  defense  to  action  on  life  insurance 
policy  or  benefit  certificate,  17-32. 

Death  while  engaged  in  violating  law  within 
exception  in  life  insurance  policy,  3- 
873;  12-310. 

j.  Beneficiaries. 

Meaning  of  term  "  children  "  as  used  to  desig- 
nate beneficiaries  in  life  insurance  pol- 
icy, 15-529. 

Meaning  of  word  "  dependent "  as  used  to 
designate  beneficiary  in  insurance,  7- 
358;  17-867. 

Persons  included  within  term  "  family,"  when 
used  to  designate  beneficiaries  in  insur- 
ance policy  or  benefit  certificate,  7-684 ; 
11-570. 

Meaning  of  term  "  heirs  "  when  used  to  desig- 
nate beneficiaries  in  insurance  policy, 
5-458. 

Vested  interest  of  beneficiary  in  ordinary  life 
insurance  policy,  1-684;  11-49. 

Effect  of  divorce  upon  rights  of  beneficiary  in 
insurance,  2-351. 

Right  to  proceeds  of  life  insurance  policy 
made  payable  to  wife  of  insured,  or  to 
their  children,  where  wife  dies  without 
issue,  10-269. 
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INSUBANCE  —  continued. 
Liability  of   proceeds  of   life   insurance  for 
debts  of  beneficiary,  2-91. 

k.  Recovery  by  Insurer  of  Money  Paid. 
Right  of  life   insurance  company  to  recover 
money  paid  on  policy  where  insured  is 
presumed  to  be  dead,  13-411. 

1.  Action  for  Breach  of  Contract. 

Sight  to  sue  for  damages  for  anticipatory 
breach  of  life  insurance  contract,  9- 
665;    12-38. 

Burden  of  proof  of  good  health  of  insured  at 
time  of  delivery  of  policy  wherS  life  in- 
surance contract  so  requires,  17-238. 

m.  Suits  to  Ei/ifOrce  Right  to  Share  in  Pfoflts 
of  company. 

Right  of  policy  holder  in  life  insurance  com- 
pany, wh6  is  entitled  to  share  profits  or 
Surplus,  to  apply  to  courts  for  relief, 
10-403. 

n.  Time  to  Sue  on  Policy. 
Validity  of   clause   in   life   insurance   policy 

limiting  time  to  bring  action  thereon, 

7-918. 
When  limitation  begins  to   run  against  life 

insurance  policy  providing  period  within 

which  suit  must  be  brought,  8-1064. 

8.  Maeine  Insubance. 

Value  of  wreck  as  element  in  determining 
constructive  total  loss,  12-23. 

Recovery  under  policy  of  marine  insurance  by 
one  within  description  of  beneficiaries 
but  not  within  contemplation  of  parties 
to  contract,  4-501. 

Payment  of  loss  by  reinsured  as  prerequisite 
to  recovery  from  reinsurer,  14-951. 

9.  MuTUAl,  INSUBANCB. 

Effect  of  provision  in  mutual  insurance  con- 
tract for  forfeiture  or  suspension  of 
policy  on  failure  to  pay  dues,  11-340. 

Distribution  of  assets  and  surplus  of  mutual 
insurance  company  upon  dissolution, 
7-412. 

INTEMPERANCE. 

See  DiluiricENifEss  and  Intoxication. 


INTENTION. 

In  criminal  law,  see  Cbiminal  Law  and 
cross-references  thereunder. 

As  element  of  oifense  of  using  mails  to  de- 
fraud, see  Post-Ofpice. 

Infringement  of  trademark  or  unfair  compe- 
tition as  affected  by,  see  Tbademaeks, 
Teade  Names,  and  Unfair  Competi- 
tion. 

Merger  of  estates  as  affected  by,  see  Estates. 

Of  testators,  see  Wiels. 

Testimony  by  party  as  to,  see  Evidence. 


INTEROOVRSB. 

Sexual  Intjebcoubse,  see  the  cross-references 
under  that  title. 


INTEREST. 

On  annuities  in  arrears,  see  Annuities. 
On  bills  and  notes,  see  Bills  and  Notes. 
On  6ity  warrants,   see  Municipal  COepoea- 

TIONS. 

As  compensation  in  condemnation  proceed- 
ings, see  Eminent  Domain. 

Court's  power  to  add  to  verdict,  see  Teial. 

Execution  varying  from  judgment  as  affect- 
ing, see  Executions. 

Insurable  interest,  see  Insueance. 

Jurors  disqualified  for,  see  Juet  and  Juby 
Tbial. 

Limitations  as  affected  by  payment  of,  sec 
Limitations  of  Actions. 

On  municipal  obligations,  see  Municipal 
Coepoeations. 

On  negotiable  instruments,  see  Bills  and 
Notes. 

Public  officer's  liability  for,  see  Public  Of- 

FICEES. 
Purchaser's  liability  for  where  completion  of 

sale  is   delayed,  see  Vendoe  and  Pub- 

Chasee. 
Statute  of  limitations  as  affected  by  payment 

of,  see  Limitations  of  Actions. 
Surviving  partners'    liability    for,    see    Pabt- 

NEBSHIP. 

On  taxes,  see  Taxation. 
Usurious  interest,  see  LTsuey. 
Variance  of  execution  from  judgment  as  af- 
fecting collection  of,  see  Executions. 

Implied  contract  as  to  rate  of  interest  20- 
1268. 

Right  to  recover  interest  on  money  paid  bv 
mistake,  10-307. 

Conipuf;iiion  of  interest  in  case  of  partial 
lisiyments,  13-711. 

Validity  of  statutes  discriminating  as  to  in- 
terest between  different  classes  of  cm- 
tracts,  7-478. 

Allowance  of  interest  upon  damages  for  con- 
version of  property  or  injury  thereto, 
1—763. 

Right  of  plaintiff  in  ejectment  to  recover  as 
damages  interest  on  value  of  premises 
during  period  of  detention,  16-853. 

Right  to  interest  as  part  of  compensation  irt 
eminent  domain  proceedings,  15-108. 

Collection  of  interest  on  taxes.  16-!71. 

time  from  which  general  pecuniary  legacies 
draw  interest  in  absence  of  governin" 
provision  in  will,  6-525.  "  " 

Inclusion  of  interest  aeeniing  after  suit  is 
brought  in  determining  amount  in  con- 
troversy, 13-396. 


IXTEEFEEENCE  WITH  CONTRACT  —  IISTTEE  VIVOS.      IIY 


INTERFERENCE     WITH     CONTRACT 
REIiATIONS. 

Labok  Combinations,  see  that  title. 
Civil  liability  for  interference  with  contract 
relations,  2-441;   11-337. 

INTERLOCUTORY   JUDGMENTS, 

See  Appeal  and  Ebeob. 

INTERNAL   AFFAIRS. 

Of  corporations,  see  Cobpobations. 

INTERNAL   IMPROVEMENTS. 

Prohibition  against  state  angaging  in,  see 
States. 

INTERNATIONAL   EXTRADITION. 

See  Extradition. 

INTERNATIONAL   LAW. 

Seizure  of  vessels  outside  territorial  jurisdic- 
tion for  yiolation  of  municipal  law, 
.3-811. 

Contraband  of  war  as  including  persons,  15- 
241. 

INTERPLEADER. 

Privity  of  title  between  claimants  in  inter- 
pleader, 1-513. 


INTERSTATE  AND  FOREIGN  COMMERCE 

—  continued. 

Right  of  sjtate  to  prohibit  importation  of 
cigarettes,  9-360. 

State  statute  requiring  preliminary  inspec- 
tion of  importations  as  attempted  regu- 
lation of  interstate  commerce,  14-1103. 

State  regulation  as  to  labor  upon  material  to 
be  used  in  municipal  improvement  as  in- 
terstate commerce  regulation,  3-309. 

State  taxation  of  business  of  taking  orders 
for  foreign  goods  or  services  as  at- 
tempted regulation  of  interstate  com- 
merce, 2-701;   14-865. 

State  taxation  of  property  delayed  during 
trajisit  between  states  as  taxation  of  in- 
terstate commerce,  5-1019. 

State  regulation  of  soliciting  orders  for  in- 
toxicating liquors  by  nonresident  as  in- 
terference with  interstate  commerce, 
JO-736. 

Privilege  tax  imposed  for  sale  of  liquor  on 
vessel  engaged  in  interstate  trafiBc,  3- 
263. 

What  coastitutes  "  original  package  "  as  ap- 
plied to  interstate  shipments,  12-1116. 

Effect  of  Interstate  Commerce  Act  upon  right 
of  shipper  to  damages  on  ground  of  un- 
reasonable freight  charges,  9-1082. 

Effect  of  Interstate  Commerce  Act  upon  right 
of  shipper  to  enjoin  enforcement  of  un- 
reasonable freigijt  rate,   11-849. 

Jurisdiction  of  action  for  damages  for  viola- 
tion of  Interstate  Commerce  Act,  4-773. 

Ferries  between  states,  16-865. 

When  imported  liquors  become  subject  to 
state  regulation,  20-669. 


INTERROGATORIES. 

See  Tbial. 


INTERSTATE   EXTRADITION. 

See  Extradition. 


INTERSTATE    AND    FOREIGN    COM- 
MERCE. 

Transportation  by  independent  railroad  oper- 
ating entirely  within  single  state,  of 
freight  shipped  from  or  to  points  with- 
out state,  as  interstate  commerce,  13- 
905. 

Contract  for  buying  and  selling  futures  as 
subject  of  interstate  commerce,  14-1034. 

Carrying  on  correspondence  school  as  inter- 
state commerce,  14-967 ;  18-1109. 

State  statutes  penalizing  negligent  handling 
of  telegrams  as  regulation  of  interstate 
commerce,  2-513. 

State  regulation  of  railroads  as  interference 
with  interstate  commerce,  7-5;   1,3-147. 

State  regulation  of  railroads  as  interference 
with  interstate  commerce,  13-147. 

State  statutes  prescribing  duty  or  liability  of 
connecting  carriers  as  recrnlation  of  in- 
terstate commerce,  2-517. 


INTERURBAN    RAILROADS. 

See  Street  Railroads. 

INTERVENTION. 

Right  of  contract  creditors  to  intervene  in 
equity,  3-1091. 

Right  of  claimant  of  attached  property  to  in- 
tervene, 18-594. 

Right  nf  adverse  claimant  to  intervene  in  ac- 
tion for  partition.  20-82. 

Commencement  of  action  as  interrupting 
statute  of  limitations  in  favor  of  inter- 
venor,  15-664. 

INTER   VIVOS. 

Gifts,  see  Gifts. 
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i:ntdex  to  notes,  1-20  ann.  gas. 


INTOXICATING   I.IQUORS. 

1.  Intoxicants. 

2.  Power  to  Eegulate  Use  op  and  Traffic 

IN  LiQUOES. 

3.  Validity  of  Liquor  Laws. 

4.  Sales. 

5.  Gifts. 

6.  Licenses. 

7.  Enforcement  of  Law  by  Private  Citi- 

zens. 

8.  Persons  Responsible  under  Law. 

9.  Prosecutions. 

Civil  Damage  Acts,  see  that  title. 

Intoxication,  see  Drunkenness  and  Intoxi- 
cation. 

Jury  using,  see  Jury  and  Jury  Trial. 

Lease  for  saloon  purposes,  rights  of  parties 
where  tenant  is  unable  to  use  premises, 
see  Landlord  and  Tenant. 

Local  Option,  see  that  title. 

Place  of  sale  when  shipped  C.  0.  D.,  see 
Sales. 

1.  Intoxicants. 

Constitutionality  of  statute  declaring  bever- 
age intoxicating  irrespective  of  its  ac- 
tual character,  8-52. 

Medical  or  toilet  preparations  containing  al- 
cohol as  within  purview  of  intoxicating 
liquor  statute,  13-638. 

Liability  of  intoxicating  liquors  to  execution, 
attachment,  or  replevin,  17-300. 

2.  Power  to  Regulate  Use  of  and  Traffic 
in  Liquors. 

General  power  of  state  to  regulate  and  pro- 
hibit traffic  in  intoxicating  liquors, 
2-98. 

Right  to  prohibit  possession  of  intoxicating 
liquor  for  personal  use,  19-163. 

When  imported  liquors  become  subject  to 
state  regulation,  7-1132;  20-669. 

3.    Validity  of  Liquor  Laws. 

Constitutionality  of  statute  prohibiting  giv- 
ing away  of  liquors,  13-736. 

Constitutionality  of  statute  prohibiting  sale 
of  liquor  in  particular  locality,  8-258. 

Validity  of  statute  forbidding  bringing  of 
liquor  into  prohibition  territory,  14- 
569. 

State  regulation  of  soliciting  orders  for  in- 
toxicating liquors  by  nonresident  as  in- 
terference with  interstate  commerce,  10- 
736. 

Constitutionality  of  statutes  providing  for 
forfeiture  or  destruction  of  liquors  il- 
legally kept.  2-245. 

Validity  of  statutory  regulations  as  to  fre- 
quenting saloons  by,  and  selling  or  giv- 
ing liquors  to,  certain  persons,  3-325; 
13-491. 

Validity  of  statute  or  ordinance  regulating 
sitting  in,  and  use  of  screens  in,  saloons, 
5-382. 


INTOXICATING  LIQUORS  —  continued. 

Validity  of  statute  limiting  granting  of  liq- 
uor licenses  to  residents  or  citizens  of 
state,  16-1060. 

Validity  of  statute  making  property  leased 
for  sale  of  liquors  subject  to  payment  of 
fines,  taxes,  etc.,  assessed  against  lessee, 
18-177. 

Validity  of  liquor  law  under  constitutional 
provision  as  to  title  and  subject-matter 
of  statutes,  20-323. 

4.  Sales. 

Distinction  between  wholesale  and  retail  sales 
of  liquors,   18-187. 

Meaning  of  term  "  church  "  in  statutes  pro- 
hibiting sale  of  liquor  within  specified 
distance  of  church,  9-1113. 

Meaning  of  term  "  school  "  or  "  schoolhouse  " 
within  statute  prohibiting  sale  of  liquor 
within  certain  distance  thereof,  16-924. 

Liability  for  sale  of  liquor  to  minor  purchas- 
ing for  another,  6-867. 

Sale  of  intoxicating  liquors  to  minors  for 
medicinal  purposes,  3-840. 

Ignorance  of  minority  as  affecting  prosecu- 
tion for  furnishing  liquor  to  minor,  18- 
437. 

Statutes  permitting  sale  of  liquor  on  Sunday 
in  hotels  to  "  guests,"  "  travelers," 
"with  meals,"  etc.,  17-817. 

Validity  of  sale  of  liquors  where  seller  knows 
same  will  be  illegally  resold,  3-154;  15- 
269. 

Loan  of  intoxicating  liquors  as  sale  within 
purview  of  prohibitory  statute,  14-276. 

Sale  of  intoxicating  liquors  as  public  nui- 
sance per  se,  14-36. 

Recovery  of  price  of  liquors  sold  illegally 
within  state,  7-360. 

Covenant  against  sale  of  liquor  as  covenant 
running  with  land,  14-129. 

5.  Gifts. 

Statutory  prohibition  against  furnishing  liq- 
uor to  minors  aa  applicable  to  giving 
liquors,  4-1063. 

6.  Licenses. 

Right  of  corporation  to  license  for  sale  of  in- 
toxicating liquors,  17-1001. 

Person  who  becomes  qualified  freeholder  for 
sole  purpose  of  petitioning  for  or  con- 
senting to  issuance  of  liquor  license  as 
hona  fide  freeholder  within  statute,  16- 
276. 

Consent  of  abutting  owners  to  issuance  of  liq- 
uor license,  1-60. 

Who  is  "  owner  "  under  statute  providing  for 
consent  or  remonstrance  of  property 
owners  to  issuance  of  liquor  license,  16- 
1229. 

Collection  of  liquor  license  by  suit,  12-173. 

Right  of  holder  of  one  liquor  license  to  con- 
duct more  than  one  place  of  business, 
3-1109. 
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INTOXICATING  LIQUORS  —  continued. 

Eights  of  partners  under  liquor  license,  10- 
910. 

Eight  of  licensee  to  damages  for  wrongful  re- 
vocation of  liquor  license,  14-674. 

Eight  of  liquor  licensee  to  recover  fee  paid 
where  license  fails  without  his  fault, 
17-187. 

Propriety  of  quo  warranto  to  test  right  to  sell 
intoxicating  liquor  under  license,  18- 
526. 

7.  Enfobcement  of  Law  by  Pbivate  Citi- 
zens. 

Bight  of  private  citizen  to  maintain  action  to 
enforce  liquor  law,  15-1015. 

8.  Pebsons  Eesponsible  undeb  Law. 

Liability  of  partner  for  illegal  sale  of  liquor 
by  copartner,  8-276. 

Liability  of  licensee  for  illegal  sale  of  intoxi- 
cating liquors  by  his  servant  against  in- 
structions, 13-324. 

Personal  liability  of  agent  or  servant  of  liq- 
uor dealer  for  violation  of  liquor  law, 
19-582. 

Application  of  statute  regulating  liquor  traf- 
fic to  bona  fide  social  club  distributing 
liquor  to  members,  10-386. 

9.  Peosecutions. 

Necessity  of  alleging  name  of  purchaser  in 
prosecution  for  unlawful  sale  of  intoxi- 
cating liquor,  4-98 ;  13-128. 

Necessity  of  alleging  price  or  consideration 
in  prosecution  for  unlawful  sale  of  liq- 
uor, 19-693. 

Necessity  of  alleging  and  proving  intoxicat- 
ing quality  in  prosecution  for  illegal 
sale  of  liquor,  13-117. 

Proof  of .  other  offenses  in  prosecution  for 
violation  of  liquor  law,  18-846. 

Eight  to  use  record  of  sales  of  liquor  kept  by 
druggist  as  evidence  against  him,  20- 
1182. 

Inquiiy  into  validity  of  license  produced  by 
defendant  in  prosecution  for  sale  of  liq- 
uors without  license,  12-714. 

Ignorance  of  character  of  liquors  sold  as  de- 
fense to  prosecution  for  illegal  sale,  12- 
472. 

Impossibility  of  securing  license  as  defense  to 
prosecution  for  selling  liquor  without 
license,  18-95. 

Wrongful  refusal  of  license  as  defense  to 
prosecution  for  sale  of  liquor  without 
license,  17-60. 

Eight  of  accused  to  have  prosecution  elect  be- 
tween several  acts  proven  as  violations 
of  liquor  law,  20-1070. 


IN   TRANSITU. 

Carrier's  liability  for  failure  to  stop,  see  Cab- 
biebS. 


INVENTIONS. 

See  Patents. 

INVITEES. 

See  License. 

INVOLTTNTABY   BANKBUFTCT. 

See  Bankbuptcy. 

INVOLUNTABY   SEBVITUDE. 

Convict  laborers,  see  Convicts. 
Peonage,  see  that  title. 

Statute  authorizing  state  to  bind  out  infant 
to  service,  see  Infants. 

IBON   SAFES. 

Clause  respecting  in  insurance  policy,  see  IN- 
siibance. 

IBBIGATION. 

Right  of  riparian  owner  to  use  water  for  irri- 
gation, 17-829. 

Liability  of  owner  of  irrigation  ditch  for 
damages  arising  from  its  construction 
and  maintenance,  13-267. 

Irrigation  as  public  use  or  benefit  for  which 
land  may  be  condemned,  1-304. 

Power  of  court  to  fix  or  regulate  rates  of  irri- 
gation company,  16-799. 

ISSUE. 

Birth  of  as  affecting  estate  by  curtesy,  see 
Cubtbsy. 

"  Issue  "  and  "  lawful  issue  "  as  regards  ille- 
gitimates, 5-936. 

JAILS. 

See  Peisons. 

JAPANESE. 

Competency  of  Japanese  as  vidtness,  18-981. 


INTOXICATION. 

See  Deunkenness  and  Intoxication. 


JEOPARDY. 

See  Cbiminal  Law. 
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JEWELRY. 

Ownership,  as  between  husband  and  wife,  of 
jewelry  bought  with  husband's  money 
for  wife's  use,  16-508. 


JIM   CROW^   LAttrS. 

Validity  of,  see  Caebiees. 

JOINDER. 

Of  arbitrators,  appraisers,  or  referees  in 
award,  see  Aebitration  and  AwiW, 

Of  eailses  trf  aetio-n,  see  Pi-eamng. 

Of  defendants  in  action  under  civil  damage 
act,  see  Civil  Damage  Acts. 

Of  husband  in  release  of  dower,  see  Dowee. 

Of  parties,  see  Pasties  to  Actions. 

In  petJtion  for  change  of  grade  as  affecting 
compensation,  see  Steeets  and  High- 
ways. 

Wife  conveying  to  husband,  see  Hdsband  and 
Wife. 

Of  wife  in  alieHation  or  iiwumbrance  of 
homestead,  see  Homestead. 


JOINT    ADVENTURES. 

Partnership  generally,  see  Pabtneeship. 

Mutual   rights   and  liabilities   of  parties   to 
joint  adventure,  17-1022. 

JOINT    PROMISES. 

Application    of    statute    of    frauds    to,    see 
Feauds,  Statute  of. 

JOINT   RESOLUTIONS. 

Of  legislature   as   having   force  of   law,    see 
Legislatube. 

JOINT   STOCK   COMPANIES. 

Cobpobations,  see  that  title. 


JUDGES  —  continued. 

False  imprisonment,  liability  for,  see  False 

IMPEISONMENT. 

judicial  Sales,  see  that  title. 

Justices  op  Peace,  see  that  title. 

libel  in  statements  of,  see  Libel  and  Slan- 

DEB, 

New  Tbial,  see  that  title. 

Public  oflBcers   generally,   see  Public  Oiti» 

cebs. 
Questions  of  law  and  fact,  see  Tbial. 
Slander    in    statements   of.    See    Libel   and 

Sl^NDEK. 

Sunday  laws  as  affecting  acts  of,  see  Sun- 
days AND  Holidays. 

Trial  and  matters  relating  thereto,  see  Tbiai. 

Witnesses'  examination  by  judge,  see  Wit- 
nesses. 

Validity    of    statutes    imposing    appointing 

power   of   judges,   8-599;    10-436;    18- 

1189. 
Title  of  judge  to  office  as  subject  to  attack 

in  action  brought  before  him,  20-460. 
Waiver  of  objection  to  jurisdiction  of  special 

or  substitute  judge,  19-94. 
Authority  of  successor  to  trial  judge  to  pass 

upon  motion  for  new  trial,  7-493;   10- 

327. 
Disqualification  of  judge  who  is  resident  or 

taxpayer  in  municipality  which  is  party 

to  proceedings  before  him,  6-406. 
Degree  of  relationship  to  party  necessary  to 

disqualify  judge  or  justice  of  the  peace, 

12-516. 
Construction  of  term  "  party  "  in  statute  dis- 
qualifying judge  related  to  party,   15- 

533. 
Disqualification  of  judge  for  political  bias  or 

prejudice,  20-424. 

Power  of  disqualified  judge  to  m^ke  formal 
orders  or  to  perform  ministerial  acts, 
5-975. 

Waiver  of  objection  to  disqualified  judge,  10- 
969. 

Effect  upon  decision  of  tribunal  of  participa- 
tion by  disqualified  judge  whose  vote 
does  not  produce  result,  13-336. 

Validity  of  acts  of  de  facto  judge,  12-208. 


JUDGMENTS. 


JOINT   TENANTS. 

Tenants  in  Common,  see  that  title. 

JOINT   'WILLS. 

See  Wills. 


JUDGES. 

Change  of  as  reversible  error,  see  New  Tbial. 
Contempt,  see  that  title. 
CousTS,  see  that  title. 


1.  Chabacteb  and  Foem. 

2.  Legislative  Contbol. 

3.  Peesons  Concluded. 

4.  CoNrEssiON  OF  Judgment. 

5.  Default  Judgments. 

6.  Satisfaction  and  Extinguishment. 

7.  Altebatmn  and  Vacation. 

8.  Actions  on  ob  to  Enfobce. 

9.  Extbateeeitobial  Opebation. 

10.  Lien. 

11.  Res  Judicata. 

Of  adoption  as  subject  to  collateral  attack, 

see  Adoption  of  Children. 
For  alimony,  see  Alimony. 


JUDGMENTS. 
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JUDGMENTS  —  continued. 

Appeal  as  affecting,  see  Appeal  and  Error. 

Of  appellate  courts,  see  Appeal  and  Error. 

Assignments  of,  see  Assignments. 

Bankruptcy  as  affecting,  see  Bankruptcy. 

For  damages  or  indemnity  bond  as  alterna- 
tive of  injunction,  see  Injunctions. 

By  default  for  failure  to  produce  documents, 
see  Production  of  Documents. 

By  disqualified  judge  when  matter  is  formal 
or  ministerial,  see  Judges. 

In  ejectment,  see  Ejectment. 

Execution  for  part  only  of,  see  Executions. 

Finality  for  purposes  of  appeal,  see  Appeal 
AND  Error. 

Garnishment  proceedings  as  affected  by  vaca- 
tion of,  see  Garnishment. 

Injunctions,  see  that  title. 

Judges,  see  that  title. 

Of  justices  of  peace  sitting  without  juries,  see 
Justices  of  Peace. 

Letters  testamentary  or  of  administration, 
collateral  attack  on  decree  granting,  see 
Executors  akd  Administrators. 

Against  married  woman  sued  in  maiden  name, 
see  Husband  and  Wife. 

New  promise  as  i-eviving,  see  Limitations  of 
Actions. 

Of  partnership  as  affected  by  death  of  part- 
ner, see  Partnership. 

Perjury,  see  that  title. 

Review  of,  see  Appeal  and  Error. 

Revival  by  new  promise,  see  Limitations  of 
Actions. 

Set-off  of,  see  Set-off  and  Counterclaim. 

Stare  Decisis,  see  that  title. 

Against  tenant  affecting  title,  see  Landlord 
AND  Tenant. 

Time  as  to  which  judgment  in  ejectment 
speaks,  see  Ejectment. 

1.  Chakacter  and  Form. 

Judgments  or  decrees  sufficient  to  constitute 

cloud  on  title,  7-334. 
Single  or  separate  judgments  on  consolidation 

of  causes,  3-534. 

2.  Legislative  Control. 

Power  of  legislature  to  validate  or  invali- 
date judgments  of  courts,  2-241. 

Prohibiting  revival  of  judgments  as  impair- 
ment of  obligation  of  contracts,  3-1148, 

3.  Persons  Concluded. 

Effect  of  judgments  and  decrees  on  persons 
not  in  being,  2-790. 

Conclusiveness,  against  purchaser  of  land,  of 
judgment  against  vendor  in  action 
brought  after  purchase,  3-339. 

4.  Confession  of  Judgment. 
Power   of   married   woman   to   confess   judg- 
ment, 10-714. 

5.  Defattlt  Judgments. 

Validity  of  judgment  by  default  awarding  re- 
lief beyond  prayer  of  complaint,  11- 
353. 


JUDGMENTS  —  continued. 

Default  judgment  entered  by  clerk  without 
required  order  of  court  as  void  or  void- 
able, 16-1211. 

Default  judgment  rendered  by  justice  of 
peace,  on  process  served  less  than  re- 
quired time,  as  void  or  voidable,  8- 
1142. 

Absolute  right  of  defendant  not  personally 
served  to  have  judgment  opened  and  to 
defend,  12-992. 

6.  Satisfaction  and  Extinguishment. 

New  trial  or  vacation  of  judgment  after  sat- 
isfaction of  judgment,  3-19. 

Acceptance  by  judgment  creditor  of  note  of 
third  person  as  extinguishing  judgment, 
19-482. 

7.  Alteration  ok  Vacation. 

Power   of   trial   court  to   revise,   correct,   or 

amend   criminal  judgment  after  execu- 
tion, 11-298. 
Correction  of  judgment  as  suit  of  third  party, 

19-1103. 
Vacation    of    divorce   decree,   after   death   of 

party,  in  direct  proceeding  brought  by 

surviving  party,  5-892. 
Power  of  court  to  vacate  divorce  decree  for 

fraud,  18-1002. 
Grounds  for  vacation  of  decree  of  adoption, 

17-548. 
Equitable    relief    against    judgment    entered 

against    party    through    negligence    or 

mistake  of  attorney,  10-447. 
Equitable  relief  against  judgments  procured 

by  perjured  testimony,  3-83;  10-1107. 

8.  Actions  on  or  to  Enforce. 

Right  of  action  on  domestic  judgment  as  af- 
fected by  remedy  by  execution,  4-169. 

Enforcement  of  decree  in  equity  by  action  at 
law,  11-658. 

Enforcement  of  decree  for  alimony  by  action 
at  law,  20-1068. 

9.  Extraterritorial  Operation. 

Extraterritorial  effect  of  divorce  decree  of 
foreign  court  having  jurisdiction,  20- 
870. 

Extraterritorial  effect  of  divorce  decree  or 
statute  prohibiting  remarriage  of  party 
or  parties,  15-748. 

Validity  of  decree  in  divorce  proceeding  pass- 
ing title  to  land  situated  in  another 
jurisdiction,  17-859. 

Validity  and  effect  in  one  state  of  judgment 
rendered  on  warrant  of  attorney  in  an- 
other state,  20-262. 

10.  Lien. 

Deficiency  judgment  on  execution  sale  as  lien 
on  property  after  conveyance  by  judg- 
ment debtor  during  redemption  period, 
13-320. 
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JUDGMENTS  —  continued. 

Lien  of  judgment  upon  excess  of  homestead 
over  statutory  value,  16-603. 

Judgment  lien  against  property  of  munici- 
pality, 4-102. 

11.  Res  Judicata. 

Dismissal  of  action  by  agreement  as  res  judi- 
cata, 13-655. 

Judgment  for  defendant  for  failure  or  insuffi- 
ciency of  plaintiflf's  proof  as  bar  to  sub- 
sequent suit  on  same  cause  of  action, 
9-187. 

Judgment  of  nonsuit  or  dismissal  in  one 
jurisdiction  as  bar  to  action  in  another, 
19-1016. 

Right  of  action  against  agent  after  judgment 
against  principal,  17-614. 

Judgment  against  partner  on  partnership  ob- 
ligation as  bar  to  suit  against  copart- 
ner, 8-315. 

Action  by  municipality  as  bar  to  action  by 
citizens  thereof  involving  same  matter, 
8-1134. 

Recovery  by  administrator  for  death  of  wife 
by  wrongful  act  as  bar  to  recovery  by 
husband  for  tort,  14-554. 

Judgment  in  criminal  proceeding  as  res  judi- 
cata in  civil  or  penal  action,  5-78. 

Application  of  doctrine  of  res  judicata  to  is- 
sues in  action  as  to  which  judgment  is 
silent,  6-104. 

Decision  of  appellate  court  upon  sufficiency  of 
evidence  to  prove  fact  in  controversy  as 
res  judicata  on  second  appeal,  6—791. 

Finality  of  order  in  habeas  corpus  proceed- 
ings, 1-260;  11-129. 

Burden  of  proof  of  res  judicata  or  estoppel 
by  judgment,  2-655. 

JUDICIAIi   NOTICE. 

See  Evidence. 

JUDICIAL   SALES. 

As  breach  of  fire  insurance  policy,  see  Insur- 
ance. 

Executions,  see  that  title. 

Of  insane  person's  property,  see  Insanity. 

Within  statute  of  frauds,  see  Frauds,  Stat- 
ute OF. 

Trust  implied  from  purchase  for  another,  see 
Trusts  and  Trustees. 

Judicial  or  sheriflF's  sale  of  property  in  par- 
cels or  en  masse,  8-741. 

Right  of  tenant  in  common  to  buy  common 
property  at  judicial  sale  or  sale  under 
power  in  trust  deed,  17-1169. 

Rule  of  caveat  emptor  as  precluding  defenses 
by  bidder  at  sheriff's  sale,  18-501. 

Jurisdiction  of  equity  to  correct  mistnke  in 
description  of  land  sold  at  judicial  sale, 
11-85. 


JUDICIAL  SALES  —  continued. 

Effect  of  reversal  of  judgment  authorizing 
sale  on  title  to  land  purchased  at  judi- 
cial sale  by  attorney  of  party  to  pro- 
ceeding, 14-185. 

Vacation  of  sheriff's  sale  on  account  of  chill- 
ing or  puffing  bidding,  3-423. 

Advance  bid  as  ground  for  setting  aside  judi- 
cial sale,  7-173. 

Plaintiff"  in  execution  as  necessary  party  to 
proceeding  to  set  aside  sheriff's  sale, 
5-260. 

Effect  of  statute  of  limitations  to  protect 
purchaser  at  void  judicial  sale,  9-872. 

Amount  of  restitution  where  property  is  sold 
under  judgment  subsequently  reversed, 
15-672. 

JUNK. 

Statutory  regulation  of  junk  dealers  and 
junk  shops,  16-722. 


JURISDICTION. 

Of  actions  against  municipalities,  see  Munic- 
ipal Corporations. 

Of  action  for  violation  of  interstate  commerce 
act,  see  Interstate  and  Foreign  Com- 
merce. 

Of  admiralty,  see  Admiralty. 

Of  benevolent  associations,  see  Benevolent 
OR  Beneficial  Associations. 

Of  chancery  courts,  see  Equity. 

Of  courts,  see  Courts. 

Of  criminal  offenses,  see  Criminal  Law. 

Of  divorce,  see  Divorce. 

Of  false  pretenses,  see  False  Pretenses  and 
Cheats. 

Of  federal  courts,  see  United  States  Courts. 

In  garnishment  proceedings,  see  Garnish- 
ment. 

Of  infringement  of  trademarks,  see  Trade- 
marks, Trade  Names,  and  Unfair 
Competition. 

Judges,  see  that  title. 

Jurisdiction  by  consent  to  sign  bill  of  excep- 
tions after  time  allowed,  see  Bnxs  of 
Exceptions. 

Prohibition  for  lack  of,  see  Prohibition. 

Of  prosecution  against  accessory,'  see  Acces- 
sories AND  Other  Participants  in 
Crime. 

Of  removed  causes,  see  Removal  of  Causes. 

Of  states,  see  States. 

To  try  kidnapped  prisoner,  see  Kidnapping. 


JURY   AND   JURY   TRIAL. 

1.  Right  of  Trial  by  Jury. 

2.  Waiver  and  Loss  of  Right. 

3.  Exemption  from  Jury  Service. 

4.  Competency  of  Jurors. 

5.  Jury  Commissioner. 

6.  Formation  of  Jury. 

7.  Custody  and  Conduct  of  Jury. 

8.  Fees  and  Expenses. 


JURY  AND  JURY  TRIAL. 
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JURY  AND  JURY  TRIAL  —  continued. 

Charge  of  judge,  see  Trial. 

Contempt  by  attempt  to  influence  juror,  see 
Contempt. 

Damages,  see  that  title. 

Evidence,  see  that  title. 

Exclusion  of  jury  during  argument  as  to  ad- 
missibility of  evidence,  see  Teial. 

Experiments  in  presence  of  jury,  see  Evi- 
dence. 

Findings,  see  that  title. 

Gband  Jusy,  see  that  title. 

Instructions,  see  Trial. 

Reasonable  doubt,  see  Criminal  Law. 

Retirement,  reading  evidence  after,  see  Tbial. 

Trial  and  matters  relating  thereto,  see 
Trial. 

Withdrawal  of  unreasonable  testimony  from 
jury,  see  Evidence. 

I.  Right  of  Trial  by  Juey. 

General  scope  of  constitutional  provisions 
guaranteeing  right  of  trial  by  jury, 
1-703. 

Constitutionality  of  statutes  providing  for 
commitment  of  wayward  children  to  in- 
stitutions or  to  proper  guardianship 
without  jury  trial,  5-96 ;  14-819. 

Right  to  trial  by  jury  in  eminent  domain  pro- 
ceeding, 18-680. 

Right  to  jury  trial  as  to  existence  of  and 
damages  for  nuisance,  3-1043. 

Right  to  jury  trial  in  action  to  quiet  title, 
3-248;  18-245. 

Right  to  jury  trial  in  quo  warranto  proceed- 
ings, 5-640. 

Right  of  trial  by  jury  for  violation  of  munici- 
pal ordinance,  4-507;  18-380. 

Right  to  jury  trial  of  will  contest,  15-211. 

2.  Waiveb  and  Loss  of  Right. 

Waiver  of  jury  trial  in  criminal  cases,  1-597 ; 
9-1183. 

Failure  of  defendant  in  criminal  case  to  de- 
mand jury  as  waiver  of  jury  trial,  9- 
263. 

Waiver  of  juiy  as  affecting  right  to  jury  on 
second  trial  or  at  subsequent  term, 
4-1004. 

3.  Exemption  from  Juey  Service. 

Constitutionality  of  laws  exempting  certain 
classes  of  persons  from  jury  service, 
5-783. 

4.  Competency  of  Jurobs. 
Prejudice  as  to  business  of  party  to  action  as 

disqualifying  juror,  20-1312. 
Competency   of  employee  of  party  as  juror, 

12-306. 
Competency  as  juror  of  employee  or  official 

of  state  or  government  which  is  party 

to  action,  15-400. 
Effect  on  competency  of  juror  of  residence  in 

county    or    municipality    interested    in 

suit,  6-961. 


JURY  AND  JURY  TRIAL  — continued. 

Membership  in,  or  contribution  to,  society  for 
suppression  of  crime,  as  disqualifying 
juror  in  criminal  case,  9-312;  17-223. 

Religious  affiliations  as  affecting  competency, 
of  juror,  17-343. 

Competency  of  jurors  who  have  previously 
served  in  cause  involving  same  or  simi- 
lar facts,  4-965. 

Interest  or  bias  sufScient  to  disqualify  juror 
in  eminent  domain  proceedings,  5-923. 

Disqualification  of  juror  as  grounds  for  new 
trial,  1-196;   12-922. 

5.  Juey  Commissioneb. 

Effect  of  failure  of  jury  commissioner  to  qual- 
ify properly,  18-765. 

6.  FOBMATION  of  JDEY. 

Appointment  of  substitute  for  disqualified  of- 
ficer to  select  or  summon  jury,  17-367. 

Time  of  exercise  of  right  of  peremptory  chal- 
lenge, 19-766. 

Right  and  manner  of  exercise  of  peremptory 
challenges  by  joint  parties  in  civil  ac- 
tions, 16-265. 

Allowance  of  excessive  number  of  peremptory 
challenges  as  ground  for  reversal,  12- 
371. 

Improper  refusal  of  court  to  sustain  challenge 
to  juror  for  cause  as  warranting  rever- 
sal where  injured  party  exhausts  his 
peremptory  challenges,  9-279. 

Effect  of  statute  granting  peremptory  chal- 
lenge upon  right  of  prosecution  to  stand 
aside  juror,  6-274. 

Failure  of  record  to  show ,  that  jury  were 
sworn  as  ground  for  reversal,  8-750; 
17-178. 

7.  Custody  and  Conduct  of  Jury. 

What  amounts  to  coercion  of  jury  by  court 

into  agreeing  on  verdict,  11-1131. 
Private  communication   by  trial  judge   with 

jury  during  deliberations  as  ground  for 

new  trial,  16-1141. 
Communication  to  jury  by  custodian  or  other 

court   officer   as  ground  for   new  trial, 

13-522. 
Effect  on  verdict  of  information  as  to  facts 

given  to  jury  by  one  of  their  number, 

4-274. 
Expression  of  opinion  or  prejudice  by  juror 

during  trial   as  ground  for  new  trial, 

16-175. 
Right  of  jury  in  eminent  domain  proceedings 

to  disregard  testimony  of  witnesess,  3- 

302. 
Discussion  by  jurors  of  former  conviction  of 

defendant,     or     submission     of     record 

thereof,   as  ground   for   new   trial,    15- 

361. 
Propriety    of    permitting    jury    to    taste    or 

smell  liquor  to  determine  whether  it  is 

intoxicating,  16-218. 
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JURY  AND  JXIRY  TRIAL  —  continued. 
Use  of  intoxicating  liquors  by  jury  as  ground 

for  new  trial,  10-889. 
Eight  of  jury  on  view  to  malse  evidence  for 

tliemselves  by  experiment,  18-571. 
Presence  of  custodian  of  jury  in  jury  room 

as  ground  for  new  trial,  8-652. 

Effect  on  verdict  of  papers  improperly  in  jury 

room,  6-931. 
Reading  of  newspapers  by  jury  during  trial 

as  ground  for  setting  aside  verdict,  6- 

352;  12-180. 
Allowing  recreation  to  jury  during  trial  as 

ground  for  new  trial,  14-534. 

Presumption  of  prejudice  from  improper 
separation  of  jury,  1-287. 

Temporary  separation  of  juror  from  his  fel- 
lows on  account  of  illness  as  ground 
for  new  trial  in  criminal  case,  20-656. 

Admissibility  of  affidavits  of  jurors  to  prove 
misconduct  by  or  affecting  jury  while 
outside  jury  room,  6-290, 

Obligation  of  party  moving  to  set  aside  ver- 
dict because  of  misconduct  of  jury  to 
show  absence  of  participation  or  ac- 
quiescence in  misconduct,  7-420. 

8.  Fees  and  Expenses. 

Liability  of  county  for  expenses  of  jurors 
during   trial,   17-1232. 

Constitutionality  of  statutes  requiring  pre- 
payment or  taxation  as  costs  of  jury 
fees,  5-930;   12-378. 


JUSTICES   OF   FEACi;. 

"Affidavit   made   before   magistrate "   within 

extradition  statute,  see  Extradition. 
CouKTS,  see  that  title. 
False  imprisonment,  liability  for,  see  False 

Imprisonment. 
Jeopardy   in  examination  before  magistrate, 

see  CEiJtiNAL  Lavp. 
Subpmna  not  entitled  in  any  prosecution,  see 

Summons  and  Pbocess. 

Degree  of  relationship  to  party  necessary  to 
disqualify  judge  or  justice  of  the  peace, 
12-516. 

Power  of  justice  of  peace  or  magistrate  to  re- 
open criminal  case  decided  by  him,  4- 
767. 

Right  of  justice  of  peace  to  recover  fees  in 
separate  action,  9-372. 

Time  of  rendition  and  entry  .of  judgment  by 
justice  of  the  peace  sitting  without 
jury,  12-1029. 

Default  judgment  rendered  by  justice  of 
peace,  or  process  served  less  than  re- 
quired time,  as  void  or  voidable,  8-1142. 

Power  of  magistrate  or  justice  of  peace  to 
punish  witness  for  contempt,  9-316. 


JUSTIFIABI.E   HOMICIDE. 

See  Homicide. 

JUSTIFICATION. 

Of  libel  and  slander,  see  Libel  and  Slandee. 

"  KEEPING." 

Of  prohibited  articles  within  insurance  pol- 
icy, see  Insubanoe. 

KIDNAPPING. 

Jurisdiction  to  try  prisoner  forcibly  or  un- 
lawfully brought  within  jurisdiction, 
14-523. 

Proof  of  similar  crimes  in  prosecution  for 
kidnapping,  14-693. 

KILL,   KILLING. 

Homicide,  see  that  title. 

Meaning  of  terms  "kill,"  "killed,"  "kill- 
ing," etc.,  20-100. 

KNOAVLEDGE. 

Allegation  of,  see  Fraud  and  Deceit. 

Of  animal's  viciousness,  see  Animals. 

Carnal  Knowledge,  see  that  title  and  cross- 
references. 

Carrier's  liability  for  transporting  goods  as 
affected  by,  see  Carriers. 

Of  cestui  que  trust  as  affecting  validity  oi 
trust,  see  Trusts  and  Trustees. 

Of  character  of  liquors  sold  as  affecting  crim- 
inal responsibility,  see  Intoxicating 
Liquors. 

Contract  executed  by  one  party  on  Sunday 
without  knowledge  of  other  party,  see 
Contracts. 

By  employee  of  dangers,  see  Master  and 
Servant. 

Incest  as  affected  by  knowledge  of  relation- 
ship, see  Incest. 

By  insurer  of  facts  as  waiver  of  conditions  in 
policy,  see  Insurance. 

Laches  as  affected  by,  see  Laches. 

By  master  of  dangers  or  defects,  see  Master 
and  Servant. 

Of  minority  as  affecting  responsibility  for 
furnishing  liquor  to  minor,  see  Intoxi- 
cating Liquors. 

Notice,  see  that'  title. 

Of  offer  of  reward,  see  Rewards. 

Receiving  stolen  property  as  affected  by,  see 
Receiving  Stolen  Property. 

Of  testator  as  to  contents  of  will,  see  Wills. 

LABOR. 

See  Work  and  Labob. 
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LABOR    COMBINATIONS. 

Defamation  in  publishing  that  employer  has 

been  placed  on  "  unfair  list,"  see  Libel 

AND  Slander. 
Interference  with  Contract  Relations,  see 

that  title. 
Monopolies  and  Corporate  Trusts,  see  that 

title. 

Notes  on  labor  combinations,   16-1182. 

Validity  of  laws  prohibiting  discharge  of 
union  employees,  1-939;  13-773. 

Validity  of  contracts  stipulating  for  employ- 
ment of  union  labor  only,  5-285. 

Attempted  coercion  of  employer  by  threat  to 
strike,  as  unlawful  act,  3-974. 

Picketing,  13-60. 

liability  of  trade  union  for  wrongful  conduct 
of  its  agents,  5-601. 

Injunction  as  remedy  against  injury  to  busi- 
ness or  property  by  strikers,  4-783. 

Publication  that  employer  has  been  placed  on 
"  unfair  list "  of  labor  union  as  libelou.5, 
15-677. 


LACHES  —  continued. 

Applicability  of  doctrine  of  laches  or  statute 
of  limitations  to  action  for  dower,  11- 
411. 

Lapse  of  time  as  barring  right  to  compel  ac- 
counting by  personal  representative,  15- 
481. 

Applicability  of  statute  of  limitations  or  doc- 
trine of  laches  to  mandamus  proceed- 
ings, 9-845;   20-1114. 

Loss  of  right  to  relief  against  infringement 
of  trademark  or  trade  name  by  acqui- 
escence, laches,  or  delay,  18-459. 

IiADING,   BILLS   OF. 

See  Bills  of  Lading. 


LAND. 

Grcnerally,  see  Real  Propebty. 

"  Land  "  as  including  leasehold,  see  Wills. 

Public  Lands,  see  that  title. 


LABOR   LAWS. 

Master  and  Servant,  see  also  that  title. 

Regulations  as  to  labor  upon  municipal  im- 
provements, see  Interstate  and  For- 
eign Commerce. 

Constitutionalitv  of  statutes  limiting  length 

of  day's  labor,  1-82;   11-90;    13-959. 
Statutorv  restriction  of  hours  of  labor  upon 

public  works,  1-46;  10-721. 
State  statute  regulating  hours  of  labor  as  in 

conflict    with    federal   statute   on    same 

subject,  19-816. 
Validity  of  statutes  regulating  manufacture 

of  clothing  in  tenements,  1-747. 
Validity    of    statute    regulating   employment 

of  adult  females  in  other  respects  than 

number  of  hours  of  labor,  12-799. 
Validity  and  construction  of  child  labor  acts, 

9-1108;  15-473. 
Statutorv  regulation  of  employment  agencies, 

5-3'26. 
Validity    of    laws    prohibiting    discharge    of 

union  employees,  1-939;  13-773. 

LABORERS. 

Master  and  Servant,  see  that  title. 

Farm  laborer's  right  to  lien  on  crop,  see 
Crops. 

LACHES. 

Estoppel,  see  that  title. 

Limitations  op  Actions,  see  that  title. 

Prescription,  see  that  title. 

Laches  as  affected  by  ignorance  of  facts,  19- 
110. 


LANDLORD   AND    TENANT. 

1.  Existence   of  Relation  and  Character 

of  Tenancy,  126. 

2.  Leases,  126. 

3.  Title,  Possession,  Care,  and  Enjoyment 

of  Premises,  126. 

a.  Generally,  126. 

b.  Eviction   and   Ejectment   of    Tenant 

126. 

c.  Deprivation  of  Use  of  Premises,  12(j. 

d.  Light  and  Water,  127. 

e.  Repairs  ami  Improvements,  127. 

f.  Removal  of  Straw  or  Manure,  127. 

4.  Rent,  127. 

5.  Notice  to  Quit,  127. 

6.  Subletting,  127. 

Conditional  sales  distinguished  from  leases, 
see  Conditional  Sales. 

Crops,  see  that  title. 

Ejectment  against  landlord,  see  Ejectment. 

Execution  on  interest  of  lessee,  see  Execu- 
tion. 

Fixtures,  see  that  title. 

Gas  rights,  leases  of  by  executors,  see  Execu- 
tors and  Administrators. 

Homestead  exemption  as  aflfected  by  lease  of 
part  of  premises,  see  Homestead. 

Insurance,  see  that  title. 

Landlord's  liability  to  person  making  sales 
to  tenants,  see  Licence. 

Leasehold  as  included  in  gift  of  "  real  estate  " 
or  "  lands,"  see  Wills. 

Leases  by  corporations,  see  Corporations. 

Liquor  fines  and  tax^s,  statute  making  prop- 
erty liable  for,  see  Intoxicating  Liq- 
uors. 

Mining  leases,  see  Mines  and  Minerals. 

Municipality's  power  to  rent  property,  see 
Municipal  Corporations. 

Nuisance  for  which  landlord  may  repoyer,  see 
Nuisances. 
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LANDLORD  AND  TENANT  —  cojitirwied. 
Oil  rights,  leases  of  by  executors,  see  EXKCU- 

TOEs_  AND  Administrators. 
Pogaession  by  tenant  permitting  suit  to  quiet 

title,  see  Quieting  Title  —  Eemoval  of 

Cloud. 
Railroads   as   lessors  and   lessees,   see  Raii- 

IIOADS. 

Renewal    of    lease    as    implying    trust,    see 

Trusts  and  TRusTifes. 
Sureties  of  lessee  as  discharged  by  alteration 

of  lease,  see  Suretyship. 
Tenants  in  Common,  see  that  title. 
Trustee,   term  of  lease  by,  see  Trusts  and 

Trustees. 
Trust    implied    from    renewal    of    lease,    see 

Trusts  and  Trustees. 

1.  Existence   op  Relation  and  Character 
of  Tenancy. 

Person  occupying  building  on  premises  under 
agreement  to  farm  on  shares  as  tenant 
of  owner,  13-235. 

Character  of  tenancy  arising  from  occupancy 
of  premises  under  invalid  lease  and 
paying  rent  therefor,  17-540. 

2.  Leases. 

Validity  within  statute  of  frauds  of  oral  lease 
for  one  year  to  commence  in  future,  18- 
1078. 

Construction  of  "  wear  and  tear  "clause  in 
lease,  13-96. 

Positive  clause  of  forfeiture  as  embracing 
negative  covenants,  1-794. 

Water  rents  as  taxes  or  rates  within  meaning 
of  covenant  in  lease,  8-111. 

Special  or  local  assessment  as  included  within 
covenant  in  lease  to  pay  "  taxes,"  12- 
589. 

Time  referred  to  in  lessee's  covenant  to  return 
premises  in  condition  they  "  now  "  are, 
15-881. 

Construction  of  covenant  in  lease  for  renewal 
as  covenant  for  perpetual  renewal,  13- 
1006. 

Time  for  which  renewal  may  be  had  under  in- 
definite agreement  in  lease  granting  op- 
tion of  renewal,  6-102. 

Distinction  between  assignment  of  lease  and 
sublease,  7-537. 

Covenant  against  assignment  of  lease  as  af- 
fected by  transmission  of  lessee's  inter- 
est upon  his  death,  12-978. 

Assignment  by  one  colessee  to  another  as 
breach  of  covenant  in  lease  against  as- 
signment, 16-318. 

Right  to  enforce  covenant  of  renewal  as  to 
part  only  of  leased  premises,  17-113. 

Holding  over  by  tenant  under  lease  giving 
option  for  renewal  as  exercise  of  option, 
6-341;   19-399. 

Right  of  assignee  of  lease  to  enforce  cove- 
nant for  renewal,   12-969. 

Yalidity  of  stipulation  in  lease  giving  lessee 
9ption  to  purqhasej  15-380. 


LANDLORD  AND  T'EN ANT  — continued. 

Right  of  assignee  of  lease  to  enforce  option 
to  purchase,  5-914. 

Construction  and  effect  of  constitutional  pro- 
hibition against  long  leases  of  agricul- 
tural lands,  15-345. 

Deposit  by  tenant  to  secure  performance  of 
stipulations  contained  in  lease,  as  pen- 
alty or  liquidated  damages,  19-215. 

3.  Title,  Possession,  Care,  and  Enjoyment 
of  Premises. 
a.  Generally. 

Effect  upon  landlord  of  judgment  against  ten- 
ant affecting  title  to  land,  5-61;  19- 
263. 

Estoppel  of  tenant  in  possession  prior  to 
lease  to  deny  landlord's  title,  4-108. 

Right  of  landlord  to  maintain  action  for  for- 
cible entry  and  detainer  for  entry  dur- 
ing possession  of  tenant,  7-924. 

Implied  covenant  by  lessor  to  give  possession 
to  lessee,   14-402. 

Right  of  way  as  passing  to  lessee  under  gen- 
eral demise  of  premises,  19-1202. 

Respective  rights  of  landlord  and  teuant  to 
roof  of  leased  premises,  16-1209. 

Liability  of  landlord  to  tenant  for  use  of 
premises  by  another  tenant,  14-1124. 

Rights  and  remedies  of  landlord  on  abandon- 
ment of  premises  by  tenant,  14-1088. 

Measure  of  damages  where  tenant  holds  over 
without  consent  of  landlord,  17-284. 

Duty  of  landlord  as  to  concealed  defects  in 
premises,  1-679;    12-512. 

Liability  of  landlord  to  third  persons  for  de- 
fects in  premises  as  affected  by  his 
agreement  to  repair,  2-466;  12-49. 

Right  of  landlord  to  place  signs  on  demised 
premises,  12-41. 

Criminal  liability  of  owner  of  premises  in 
possession  of  tenant  for  nuisance  exist- 
ing thereon,  14-210. 

b.  Eviction  and  Ejectment  of  Tenant. 

Constructive  eviction  resulting  from  positive 
overt  act  of  landlord,  7-593 ;  19-690. 

Right  of  landlord  to  render  premises  unin- 
habitable after  breach  of  condition  in 
lease  where  lease  gives  right  of  re-entry 
for  conditions  broken,   15-1071. 

Damages  recoverable  by  tenant  in  action  for 
wrongful  eviction,  6-460. 

Right  of  tenant  to  damages  against  landlord 
for  forcible  ejectment  after  termination 
of  lease  12-770. 

Right  of  tenant  to  maintain  forcible  entry 
and  detainer  against  landlord  for  for- 
cible ejectment  after  termination  of 
lease,   12-767. 

c.  Deprivation  of  Use  of  Premises. 
Effect  upon  lease  of  part  of  building  of  acci- 
dental   destruction    of,    or    injury    to, 
building,  9-107, 


LANDSLIDE  —  LAECENY. 


127 


LANDLORD  AND  TENANT  —  co«*tn«ed. 

Eight  as  between  lessor  and  lessee  to  compen- 
sation for  property  taken  by  eminent 
domain,  4-1011;   15-714. 

Eights  of  landlord  and  tenant  inter  se  under 
lease  of  premises  for  saloon  purposes 
where  tenant  is  subsequently  unable  to 
use  premises  for  that  purpose,  15-1103. 

d.  Light  and  Water. 

Duty  of  landlord  to  light  passageway  common 
to  tenants,   14-764;    19-667. 

Liability  of  landlord  to  tenant  for  injxiries 
caused  bv  water  brought  upon  premises, 
10-257.  ■ 

Validity  of  statute,  ordinance,  or  regulation 
making  owner  of  premises  liable  for 
light  or  water  furnished  to  tenant  or 
former  owner,  7-1017;   11-241. 

Liability  of  one  tenant  to  another  for  negli- 
gent use  of  waterworks,  18-533. 

e.  Repairs  and  Improvements. 

Action  of  tort  on  landlord's  agreement  to  re- 
pair, 3-835;    13-171. 

Liability  of  landlord  to  tenant  for  negligence 
of  independent  contractor  in  making  re- 
pairs, 9-211. 

Measure  of  damages  recoverable  by  tenant  for 
landlord's  breach  of  covenant  to  repair, 
15-563. 

Measure  of  damages  for  breach  of  covenant 
in  lease  to  make  improvements,  4-899. 

Eight  of  lessee  to  enforce  covenant  to  pay 
for  improvements  or  repairs  against  suc- 
cessor of  reversion,  4-439. 

Construction  of  tenant's  covenant  to  repair 
with  reference  to  condition  of  premises 
at  time  of  letting,  8-577. 

Measure  of  damages  recoverable  by  landlord 
for  tenant's  breach  of  covenant  to  re- 
pair,  14-152. 

f.  Removal  of  Straw  or  Manure. 

Eight  of  tenant  to  remove  straw  from  prem- 
ises, 16-528. 

Eight  of  tenant  to  remove  manure  from  prem- 
ises,  11-80. 

4.  Eent. 

Effect  upon  liability  for  rent  of  surrender  of 
premises  between  rent  days,  10-365. 

Effect  of  customary  acceptance  of  rent  by 
landlord  after  stipulated  time  for  pay- 
ment, 15-253. 

Necessity  of  demand  for  payment  of  rent  in 
order  to  enforce  forfeiture  for  nonpay- 
ment, 8-581. 

Receipt  by  landlord  of  rent  accruing  after 
breach  of  condition  in  lease  as  waiver 
of  forfeiture  for  breach,  11-62. 

Right  to  recover  rent  for  premises  used  for 
purposes  of  prostitution,  8-181. 

Lien  of  landlord  as  divested  by  bankruptcy 
gr  insolvency  oi  t^naiit,  lij-38f|. 


LANDLORD  AND  TENANT  — continued. 

Right  to  distrain  as  depending  on  relation- 
ship of  landlord  and  tenant,  19-268. 

One  distress  as  bar  to  second,  3-821. 

Remedy  of  stranger  whose  property  on  ten- 
ant's premises  is  distrained  for  rent,  16- 
1160. 

5.  Notice  to  Quit. 
Necessity  for  notice  to  quit  before  landlord 
can   bring   forcible  entry  and   detainer 
against  tenant  whose  lease  has  expired, 
8-731. 

Sufficiency  of  service  of  notice  to  quit  by 
landlord,  8-1144. 

Designation  of  time  of  termination  of  ten- 
ancy in  notice  to  quit  by  tenant,  4-628. 

6.  Subletting. 

Sufficiency  of  oral  consent  to  subletting  where 
lease  requires  written  consent,  16-606. 

Subletting  part  of  demised  premises  as  viola- 
tion of  stipulation  against  subletting, 
19-953. 

Effect  upon  rights  of  sublessee  of  surrender 
of  leased  premises  by  lessee  to  lessor, 
10-424. 

I.ANDSLIDE. 

Carrier's  liability  for  injuries  caused  by,  see 

Carriebs. 
Injuries  to  servant  caused  by  sliding  of  rock, 

earth,  etc.,  see  Master  and  Servant. 


LANDS,   PUBLIC. 

See  Public  Lands. 

LANGUAGE. 

Language  in  which   publication  required  by 
statute  should  be  made,  14-420. 

LAPSE. 

Of  legacies  or  devises,  see  Wills. 

LAPSE    OF   TIME. 

Adverse  Possession,  see  that  title. 

Laches,  see  that  title. 

Limitations  of  Actions,  see  that  title. 

Prescription,  see  that  title. 

Presumption  of  payment  from,  see  Payment. 

LARCENY. 

1.  Distinouished  prom  Other  Offenses. 

2.  Acts  Constituting  Oppense. 

3.  Allegations  op  Indictment. 

4.  lNT0XTr,\TI0N  .'iS   DEFENSE, 

5.  E""I1)EA'0E. 

6.  Instructions, 

7.  VEKpiCT, 
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LARCENY  —  continued. 

Bailee's    liability   for   theft  by    servant,   see 

Bailments. 
BuRGLABY,  see  that  title. 
Embezzlement,  see  that  title. 
Receiving  Stolen  Peopebty,  see  that  title. 
RoBBEET,  see  that  title. 
Stolen  Goods,  see  that  title. 

1.  Distinguished  fkom  Otheb  Offenses. 

Distinction  between  larceny  and  embezzle- 
ment, 13-882. 

Distinction  between  larceny  and  obtaining 
property  by  false  pretenses,  2-1010. 

2.  Acts  Constituting  Offense. 
Doctrine  of  taking  for  personal  gain  in  law 

of  larceny,  18-824. 
Larceny  by  finder  of  lost  property,  20-1380. 
Appropriation  of  valuable  property  found  in 

property  purchased  as  larceny,  16-228. 
Undelivered  check  as  subject  of  larceny,  18- 

138. 
Dogs  as  subject  of  larceny,  13-81. 
Larceny  of  gas,  water,  or  electricity,  6-739. 
Larceny  of  railroad  tickets,  14-179. 
Decoy   letter  as  subject  of  embezzlement  or 

larceny  under  postal  laws,  4-878. 
Thing  kept  for  unlawful  purpose  as  subject 

of  larceny,  5-798. 
Appropriation  of  corporate  funds  for  political 

purposes   by   officer   of   corporation    as 

criminal  offense,  10-320. 
Obtaining  possession  of  property  by  trick  or 

fraud  with  intent  to  steal  as  larceny, 

8-287. 
Right   to   possession  by   person   from   whom 

property  is  stolen  as  affecting  crime  of 

larceny,  13-495. 
Larceny  between  husband  and  wife,  2-37. 
Facilitation  of  theft  by  trap  to  catch  thief 

as  consent  to  taking,  10-631. 

3.  Allegations  of  Indictment. 
Effect  on  indictment  for  larceny  alleging  that 

more  certain  description  of  property  is 
unknown,  of  evidence  that  more  certain 
description  could  have  been  given,  18- 
944. 

Sufficiency  of  indictment  for  larceny  in  re- 
spect to  allegations  charging  theft  of 
articles  belonging  to  different  owners, 
16-585. 

Pleading  as  to  ownership  or  possession  in 
prosecution  for  larceny  of  property  be- 
longing to  decedent's  estate,  20-1 2G3. 

Sufficiency  of  indictment  for  larceny  from  pri- 
vate corporation,  company,  association, 
or  society  with  reference  to  allegations 
of  ownership,   18-1121. 

Allegation  of  ownership  in  indictment  or  in- 
formation for  larceny  of  married 
woman's  property,  6-163. 

Necessity  of  alleging  value  in  indictment  for 
larceny,  2-857, 


LARCENY  —  continved. 

Sufficiency  of  indictment  for  larceny  of  ani- 
mal and  of  proof  in  support  thereof 
with  respect  to  description  of  animal, 
17-735. 

4.  Intoxication  as  Defense. 

Intoxication  as  defense  in  prosecution  for 
larceny,  6-636. 

5.  Evidence. 

Proof  of  corpus  delicti  in  larceny  by  circum- 
stantial evidence,  16-1214. 

Admissibility,  in  prosecution  for  larceny,  of 
proof  of  possession  by  defendant  of 
other  stolen  property,   10-1089. 

Admissibility  of  declarations  as  to  owner- 
ship, made  by  person  accused  of  larceny, 
prior  to  being  suspected,  2-303. 

Admissibility  of  evidence  of  financial  condi- 
tion of  defendant  in  prosecution  for 
larceny,  19-117. 

Proof  as  to  ownership  or  possession  in  prose- 
cution for  larceny  of  property  belonging 
to  decedent's  estate,  20-1263. 

Burden  of  proof  of  mistaken  belief  as  to  own- 
ership in  prosecution  for  larcenyj  2-192. 

6.  Instbuctions. 

Duty  of  court,  upon  request,  to  instruct  as  to 
law  of  circumstantial  evidence  in  prose- 
cution for  larceny  wherein  it  is  shown 
that  defendant  had  possession  of  stoleji 
property,  8-796. 

7.  Verdict. 

Necessity  that  verdict  of  conviction  for  lar- 
ceny should  state  value  of  property,  19- 
687. 


LATEBAIi   AND   SUBJACENT   SUP- 
PORT. 

See  Adjoining  Landowners. 


liAUNDRIES. 

Injury  to  servant  operating  mangle,  see  Mas- 
tee  and  Sebvant. 


LAW. 

Questions  of,  see  Trial. 
Statutes,  see  that  title. 


"LAWFUL   ISSUE." 

See  Issue. 

LAW   OF   ROAD. 

See  Streets  and  Highwats, 


LAW  EEPOETS  —  LIBEL  AND  SLANDER. 


129 


LAW   BEPOKTS. 

See  Reports. 

LAWYERS. 

See  Attorneys  at  Law. 

LEADING   QUESTIONS. 

Discretion  in  permitting,  see  Witnesses. 

« 

LEASES. 

Generally,  see  Landlobd  and  Tenant. 
By  brokers,  see  Beokees. 

LEGACIES   AND   DEVISES. 

See  Wills. 

LEGAL    CONCLUSIONS. 

General  allegations  of  indebtedness  as,  see 
P1.EADINQ. 

LEGISLATURE. 

Privilege  of  witnesses  testifying  before  com- 
mittees, see  IJBEL  AND  Slander. 
Statutes,  see  that  title. 

Power  of  legislature  to  expel  members,  2-759. 

Power  of  legislature  to  appoint  committee  to 
sit  after  adjournment  of  session,  11- 
649. 

Power  of  legislature  or  legislative  committee 
to  punish  witness  for  contempt,  7-877. 

Power  of  legislature  to  validate  or  invalidate 
judgments  of  courts,  2-241. 

Powdr  of  legislature  to  define  qualifications 
of  public  officer,  19-743. 

Right  of  legislature  to  delegate  power  to 
create  public  office,  18-489. 

Power  of  legislature  to  extend  term  of  in- 
cumbent of  public  office,  13-160. 

Service  of  civil  process  upon  members  of 
legislature,  2-615. 

Judicial  notice  of  contents  of  legislative  jour- 
nals on  issue  as  to  enactment  of  stat- 
ute, 20-449. 

Joint  resolution  of  legislature  as  having  force 
and  effect  of  law,  18-706. 

LETTERS. 

Of  administration,   see   Executors  and  Ad- 

MINISTEATORS. 

Contracts  consisting  of  letters,  see  Con- 
tracts. 

Libel,  see  Libel  and  Slander. 

Post  Office,  see  that  title. 

Testamentary,  see  Executors  and  Adminis- 
trators. 

Vots.  1-20  —  Ann.  Cas.  Pigest.  —  9, 


LETTERS  —  continued. 

Presumption  as  to  authenticity  of  letter  re- 
ceived in  reply  to  letter,  11-887. 

Sufficiency  of  evidence  to  show  mailing  of  let- 
ter, 19-651. 

Rebuttal  of  presumption  of  receipt  of  letter, 
4-956. 

Publication  of  libel  through  letter  addressed 
to  person  defamed,  1-190;  11-425. 

Duty  of  railroad  company  to  person  visiting 
station  to  mail  letter  on  train,  20-320. 

Admissibility  in  evidence  against  writer  of 
letters  between  husband  and  wife,  3- 
915. 

LEVEE   DISTRICTS. 

Liability  for  torts,  see  Toets. 

LEVEL   CROSSINGS. 

See  Railroads. 


LEVY. 

Of  executions,  see  Executions. 

Of  special  assessment,  see  Special  oe  Local 

Assessments. 
Of  taxes,  see  Taxation. 


LEWDNESS. 

Obscenity,  see  that  title. 

Solicitation  of  Chastity,  see  that  title. 


I'i-SX  FORI,  LEX  LOCI,  LEX  REI  SITI, 
ETC. 

See  Conflict  op  Laws. 


LIBEL   AND    SLANDER. 

1.  Defamatory  Words  and  Acts,  129. 

2.  Publication,  130. 

3.  Privileged  Communications,  130. 

4.  Persons  Entitled  to  Sue,  130. 

5.  Persons  Liable,  130. 

6.  Defenses,  130. 

7.  Pleadings,  130. 

8.  Evidence,  131. 

9.  Erroneous  Instructions,  131. 

10.  Damages,  131. 

11.  Venue,  131. 

12.  Survival  of  Action,  131. 

Survival  of  action,  see  Abatement  and  Re- 
vival. 

1.  Defamatory  Words  and  Acts. 

Imputation  on  clergyman  as  libel  or  slander, 

20-718. 
•  Disparagement   of   property   or   of   manufac- 
tured articles  as  libel  or  slander,  8-310, 
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LIBEL  AND  SLAmMR  — continued. 

Defamation  of  real  property  as  actionable 
wrong,  9-818. 

Imputation  of  ignorance,  ineompetenije,  etc., 
to  physician,  dentist,  or  druggist  as 
slander  or  libel,  20-482. 

Statement  that  nontrader  owes  debt  and  re- 
fuses to  pay  as  libel  per  se,  8-'844. 

Imputation  of  insolvency  to  business  man  as 
Blander,  8-213. 

Charging  woman  with  unchastity  as  action- 
able p^r  ge,  15-1242. 

Libel  or  slander  In  publishing  or  speaking  of 
white  person  as  negro,  4-689. 

Charge  of  burning  property  or  of  arson  as 
libel  or  slander,  17-273. 

Charge  of  robbery  as  libel  or  slander  per  se, 
5-865. 

Publication  of  person's  photograph  as  that  of 
another  as  libel,  9-866;  16-1077. 

Literary  criticism  as  libel,  1-330. 

Publication  that  emplojrfer  has  been  placed 
on  "  unfair  list "  of  labor  union  as  libel- 
ous, 15-677. 

Communication  by  member  of  credit  associa- 
tion to  other  members,  blacklisting  per- 
son as  deliaquent  debtor,  as  libelous, 
11-57. 

Significance  of  title  or  headline  in  determin- 
ing whether  article  is  libelous,  13-375. 

2.  PUBUCATIOH. 
Publication  of  libel  through  letter  addressed 

to  person  defamed,  1-190;  11-425. 
Publication    of    libel    by    communication    to 

stenographer,  1-103. 

3.   PEIVILEOED  OOMMUJWOATIOIirS. 

Communication  regarding  public  oflSeer  made 
to  person  not  having  authority  in  mat- 
ter as  privileged  within  law  of  libel  and 
slander,  14-106. 

Communication  to  peace  or  prosecuting  officer 
conceraing  commission  of  crime  as 
privileged  against  prosecution  for  libel 
or  slander,  7-113. 

Complaint  against  public  officer  or  employee 
to  person  or  body  having  power  in  mat- 
ter, as  privileged  withm  law  of  libel 
and  slander,  19-1196. 

Report  of  mercantile  agency  as  privileged 
within  law  of  libel  and  slander,  12-149. 

Statements  by  party  in  pleadings  in  civil  ac- 
tion as  privileged  within  law  of  libel 
and  slander,  12-1025. 

Publication  of  pleadings  before  they  come  be- 
fore court  as  privileged  within  law  of 
libel,  11-162;  15-618. 

Utterances  of  judges  as  privileged  against 
prosecution  for  libel  or  slander,  4-433. 

Privilege  of  attorney  from  prosecution  for 
libel  or  slander  for  statements  made  in 
judicial  proceedings,  7-603. 

Testimony  of  witness  as  privileged  within  law 
of  libel  and  Slander,  lS-773. 


LIBEL  AND  SLANDER  —  continued. 

Privilege  from  liability  for  slander  of  wit- 
ness testifying  before  legislative  com- 
mittee, 6-803. 

Privilege  of  witness  as  to  utterances  made  be- 
fore or  after  testifying,  3-127. 

Communication  by  or  between  stockholders  in 
corporation  as  privileged  within  law  of 
libel  and  slander,  10-272. 

Privileged  communication  within  law  of  libel 
and  slander  as  question  of  IM  ot  fact. 
10-1152. 

4.  Pebsons  Entitled  to  Sde. 

Right  of  corporation  to  sue  for  libel  of  Blan- 
der, 5-550. 

Right  of  one  of  class  of  persons  to  sue  for 
libel  or  slander  Of  class,  8-135 ;  14-329. 

Identity  of  name  as  giving  right  of  action  for 
libel  or  slander  where  publication  was 
not  intended  to  refer  to  plaintiff,  16- 
168. 

5.  Persons  Liable. 

Liability  of  corporation  for  libel  or  slstnder, 

9-443;    17-622. 
Liability  of  editor  or  manager  of  newspaper 

or  periodical  for  libel  published  therein, 

7-457. 
Liability  of  telegraph  company  for  receiving 

and   transmitting  libelous  message,   9-^ 

697. 
Joint  liability  for  slander,  3-312. 
.Joint  libellants  as  "  joint  trespassers,''  1-875. 
Falsity  of  charge  against  public  officer  as  af- 
fecting privilege  against  prosecution  for 

libel,  3-649. 

6.  Defenses. 

Necessity  that  justification  of  libel  or  slan- 
der be  justification  of  precise  charge,  3- 
528. 

Truth  alone  as  complete  defense  in  civil  ac- 
tion for  libel,  17-761. 

Previous  libel  or  slander  of  defendant  by 
plaintiff  as  defense  to  action  for  libel 
or  slander,  18-72. 

Insanity  as  defense  in  action  for  libel  or 
slander,  4-573. 

7.  Pleamnos. 

Necessity  that  complaint  for  libel  or  slander 
should  set  out  exact  language  of  de- 
famatory statement,  9-495. 

Sufficiency  of  complaint  for  libel  or  slander 
in  respect  to  allegations  connecting 
plaintiff  with  defamatory  matter,  13- 
380. 

Pleading  and  proof  of  libel  or  slander  in  for- 
eign language,  6-731. 

Pleading  as  libelous  charges  of  the  commis- 
sion of  acts  in  foreign  jurisdictions,  I-' 
199. 


LIBEETY  OF  SPEECH  AND  PEESS  —  LICENSES. 
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LIBEL  AND  SliANTfEU—  contitmed. 

8.  Evidence. 

Admissibility,  in  action  for  libel  or  slander, 
of  opinioii  of  witness  as  to  meaning  or 
eflFect  of  words  used,  18-833. 

Admissibility  of  evidence  of  retraction  in  re- 
duction of  damages  for  libel  or  slander, 
15-84. 

Admissibility,  on  question  of  malice,  of  evi- 
dence of  repetition  of  slander  or  libel 
after  commencement  of  action,  12-103. 

Admissibility  of  evidence  of  provocation  in 
mitigation  of  damages  in  action  for 
libel  or  slander,  4-923. 

Admissibility  of  evidence  of  plaintiff's  do- 
mestic relations,  social  standing,  and 
pecuniary  condition  in  action  for  libel 
or  slander,  6-768. 

Nature  of  evidence  admissible  to  prove  bad 
character  of  plaintiff  in  civil  action  for 
libel  or  slander,  19-986. 

Admissibility  of  testimony  by  defendant  in 
action  for  libel  or  slander  as  to  his 
feelings  for  plaintiff  or  latter's  feelings 
toward  him,   16-748. 

Burden  of  proving  malice  in  action  for  libel 
or  slander  where  communication  is 
privileged,  7-844. 

Quantum  of  proof  required  to  establish  justi- 
fication in  civil  action  for  libel  or  slan- 
der, 7-1158. 

9.   EBBONEOUS  iNSTRUCnONS. 

Effect  of  erroneous  instruction  in  action  for 
libel  when  jury  are  judges  of  law,  3-552. 

10.  Damages. 

Functions  of  court  and  jury  in  allowance  of 
exemplary  damages  for  libel  and  slan- 
der, 14-823. 

Recovery  of  counsel  fees  as  damages  in  action 
for  libel  or  slander,  16-514. 

11.  Venue. 

Venue  of  action  or  prosecution  for  libel  or 
slander,  9-382. 

12.  SiTEVivAL  OF  Action. 
Survival  of  action  for  libel  or  slander,  6-513. 


LIBERTY    OF    SPEECH    AND    PRESS. 

Constitutional  liberty  of  speech  and  press, 
15-3. 

LICENSE. 

Of  patent  rights,  see  Patents. 

Persons  on  or  about  railroads,  see  Railroads. 

Theatres  and  Public  Resorts,  see  that  title. 

Revocability  of  executed  license  on  faith  of 
which  licensee  has  incurred  expense,  7- 
706;   13-843. 


LICENSE  —  continued. 

Dtlty  of  owner  of  premises  to  licensee,  1-209. 

Duty  of  owner  of  premises  to  invitee  who  tem- 
porarily follows  purpose  of  his  own,  17- 
591. 

Liability  of  owner  of  premises  to  person  who 
goes  thereon  for  purpose  of  selling' 
things  to  occupants,  19-425. 

Liability  of  proprietor  of  department  store 
for  injuries  caused  by  crowd  in  store, 
18-42. 

Duty  and  liability  of  carrier  to  person  at- 
tending or  visiting  passenger,  20-453. 


LICENSES. 

Of  attorneys,  see  Attorneys  at  Law. 
Of  automobiles,  see  Motor  Vehicles. 
Failure   to   procure   as  barring  recovery  by 

broker,  see  Brokers. 
Of  ferries,  see  Ferries. 
Franchises,  see  that  title. 
Of  gaming,  see  Gaming  and  Gaming  Houses. 
Of  horse  racing,  see  Horse  Racing. 
Junk,  statutory  regulation  of,  see  JUNE. 
Liquor  license,  see  Intoxicating  Liquors. 
Marriage  licenses,  see  Marriage. 
Of  physicians,  see  Physicians  and  Surgeons. 
Of  surgeons,  see  Physicians  and  Surgeons. 
Taxes  generally,  see  Taxation. 
Of  teachers,  revocation  of,  see  Schools. 

Power  of  municipal  corporation  to  impose  li- 
cense fees,  2-313. 

Conferring  on  administrative  boards  author- 
ity to  determine  qualifications  of  li- 
censees as  delegation  of  legislative 
power,   2-427. 

Power  to  tax  occupation  omitted  from  enu- 
meration of  taxable  occupations  in  con- 
stitution, 19-270. 

Power  to  tax  occupations  as  affected  by  con- 
stitutional i^equirement  that  taxes  be 
uniform,  2-325;    15-586. 

Right  of  corporation  to  practice  profession 
or  trade  for  which  license  is  required, 
19-882. 

Mandamus  to  control  action  of  board  in  mat- 
ter of  granting  professional  license,  16- 
183. 

Power  of  state  to  discriminate  against  goods 
of  foreign  country  by  taxing  sales,  5- 
880. 

State  taxation  of  business  of  taking  orders 
for  foreign  goods  or  services  as  at- 
tempted regulation  of  interstate  com- 
meroey  2-701 ;  14-865. 

Imposition  of  license  tax  or  fee  on  foreign 
corporation,  3-632. 

Statutory  regulation  of  junk  dealers  and 
juiik  shops,  16-722. 

Validity  of  statute  or  ordinance  imposing 
tax  on  fire  insurance  companies  for  fire 
protection  purposes,   17-261, 


132 


INDEX  TO  NOTES,  1-20  ANN.  CAS. 


LICENSES  —  continued. 

Validity  of  ordinance  imposing  tax  on  tele- 
graph or  telephone  company  for  use  of 
streets  as  depending  on  amount  of  tax, 
16-343. 

Privilege  tax  imposed  for  sale  of  liquor  on 
vessel  engaged  in  interstate  traflSc,  3- 
263. 

Validity  of  statute  or  ordinance  confining 
license  to  engage  in  certain  occupation 
to  citizens  of  United  States,  11-516. 

Right  to  collect  license  tax  from  person  en- 
gaged in  prohibited  business,  15-1068. 

Validity  of  statutes  exempting  veterans  from 
license  taxes,  9-1005. 

Constitutionality  of  statute  requiring  den- 
tists to  take  out  licenses  as  impairing 
vested  rights  of  previous  practitioners, 
5-1005. 

Validity  and  interpretation  of  statutes  im- 
posing license  taxes  on  plumbers,  7— 
580;  18-181. 

LIENS. 

Of  attorneys,  see  Attorneys  at  Law. 

Of  banks  on  deposits,  see  Banks  and  Bank- 
ing. 

Of  carriers  of  goods,  see  Caeeiers. 

Of  chattel  mortgages,  see  Chattel  Mort- 
gages. 

For  demurrage,  see  Demurrage. 

Of  employees  for  wages,  see  Master  and  Ser- 
vant. 

Of  factors,  see  Factors. 

Of  husband  on  land  of  wife,  see  Husband 
AND  Wife. 

Of  judgments,  see  Judgments. 

Of  landlords,  see  Landlord  and  Tenant. 

Of  livery  stable  keepers  and  chattel  mort- 
gagees as  to  priority,  see  Chattel 
Mortgages. 

Of  materialmen,  see  Mechanics'  Liens. 

Of  mechanics,  see  Mechanics'  Liens. 

Of  mortgages,  see  Mortgages  and  Deeds  op 
Trust. 

From  payments  for  improving  land,  see 
Trusts  and  Trustees. 

Of  purchasers  of  land,  see  Vendor  and  Pue- 
chaseb. 

On  stock  of  corporations,  see  Corporations. 

Tax  liens,  see  Taxation. 

Of  tenants  in  common  for  rents  and  profits, 
see  Tenants  in  Common. 

Of  vendors  of  land,  see  Vendor  and  Pur- 
chaser. \ 

For  wages  in  favor  of  employees,  see  Master 
AND  Servant. 

Of  wife  on  land  of  husband,  see  Husband 
AND  Wife. 

Decree  for  alimony  as  lien  on  realty,  18-565. 

Lien  of  innkeeper  on  property  of  third  per- 
sons in  possession  of  guests,  3-626;  12- 
404. 

Right  of  tenant  in  common  to  lien  on  prop- 
erty for  rents  and  profits  received  by 
cotenant,  16-94. 

Eight  of  farm  laborer  to  lien  on  crops,  20- 
356. 


Thresher's  Uens,  11-1003. 


UFE. 

MoBTALiTY  Tables,  see  that  title. 

Competency  of  expert  to  testify  to  expectancy 
of  life,  10-621. 

LIFE  ESTATES. 

Curtesy  in  lands  subject  to  life  estate,  see 

CUBTESy. 

Grant  or  devise  of  life  estate  with  absolute 

power  of  disposition,  see  Wills. 
Remainders,  see  that  title. 
Reversions,  see  that  title. 

Right  of  life  tenant  to  possession  of  principal 
sum  in  case  of  bequest  of  money  for 
life,  6-787. 

Right  to  fixtures  between  life  tenant  and  re- 
mainderman, 2-405. 

Right  to  stock  dividend  as  between  life  ten- 
ant and  remainderman,  12-650. 

Life  tenant  or  remainderman  as  person  to 
bear  loss  due  to  depreciation  of  secu- 
rities caused  by  wearing  away  of  pur- 
chase premiums,  10-515. 

Right  of  life  tenant  to  compensation  for  im- 
provements, 3-689. 

Right  of  life  tenant,  who  pays  off  incum- 
brance on  fee,  to  reimbursement  from 
remainderman  or   reversioner,  8-725. 

Right  of  life  tenant  to  remove  minerals  from 
soil,  8-1121. 

Right  of  tenant  in  common  to  partition  of 
property  in  which  he  has  life  estate 
only,  li-1040. 

Eight  of  action  of  remainderman  for  injuries 
to  realty  by  stranger,  6-145. 

Right  to  growing  crops  upon  death  of  life  ten- 
ant, 14-38. 

When  statute  of  limitations  begins  to  run 
against  action  by  remainderman  for 
conversion  of  property  by  life  tenant, 
16-540. 


LIFE   INSURANCE. 

See  Insurance. 

LIFTING. 

Assumption  of  risk  by  servant  in,  see  Mas- 
tee  and  Servant. 

LIGHT. 

Easement  of,  see  Easements. 

Electric  Light  and  Poweb  Companies,  see 

that  title. 
Landlord's   duty    to    light    passageways,    see 

Landlord  and  Tenant. 
Laws  making  owner  of  leased  premises  liable 

for  light  furnished,  see  Landlord  ano 

Tknant, 
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LIGHT  —  continued. 

Master's  duty  with  respect  to  furnishing,  see 
Master  and  Servant. 

^Municipality's  liability  for  operation  of  light- 
ing   plant,    see    Municipal    Cokpoea- 

TIONS. 

Eailroad's  duty  to  light  stations,  see  Rail- 
roads. 

Street  lights,  see  Streets  and  Highways. 

Street  railway's  duty  respecting  signal  lights, 
see  Street  Railways. 

On  vessel  anchored  in  fairway,  see  Ships  and 
Shipping. 

LIGHT   liOCOMOTIVES. 

See  Traction  Engines. 

LIMITATIONS    OF   ACTIONS. 

1.  Statutes  of  Limitation  Generally,  133. 

2.  Applicability  of  Statutes,   133. 

3.  Commencement  of  Running  of  Statute, 

133. 

4.  Interruption  or  Suspension  of  Statute, 

134. 

5.  Computation  of  Period,  134. 

6.  Commencement  of  Prosecution,  134. 

7.  Running  of  Statute  against  Particu- 

lar Proceedings,  134. 

8.  Persons  ey  and  against  Whom  Statute 

May  Be  Pleaded,  134. 

9.  Estoppel  to  Plead  Statute,  134. 

10.  Revival  of  Barred  Demands,  134. 

11.  Effect  of  Married  Women's  Acts,  135. 

12.  Pleading,  135. 

13.  Burden  of  Proof,  135. 

For   accounting  of   personal   representatives. 

Bee  Executors  and  Administrators. 
Against    contribution    between    sureties,    see 

Suretyship. 
Injunction  against  foreclosure  sale  where  debt 

is  barred,  see  Insurance. 
On     insurance     policies     under     stipulations 

therein,  see  Insurance. 
Judicial   sales   as   affected  by,   see  Judicial 

Sales. 
Laches,  see  that  title. 
Law  governing,  see  Conflict  of  Laws. 
For  nuisances,  see  Nuisances. 
By  servants  under  employers'  liability  acts, 

see  Master  and  Servant. 

1.  Statutes  of  Limitation  Generally. 

Constitutionality  of  new  limitation  of  actions 
applying  to  existing  causes  of  action  as 
dependent  upon  its  reasonableness,  8- 
525;   14-352. 

Retroactive  operation  of  statute  of  limita- 
tions, 4-166. 

Extraterritorial  effect  of  limitation  on  statu- 
tory cause  of  action,  2-151. 

Construction  of  statute  recognizing  foreign 
statutes  of  limitations,  14-42. 

Exceptions  to  statute  of  limitations  impliedly 
excluded  when  not  enumerated,  1-643; 
16-906. 


LIMITATIONS  OF  ACTIONS  —  continued. 

Negligence  of  attorney  as  excuse  for  failure 
to  bring  buit  within  time  limited  by 
statute,  20-397. 

Validity  of  title  acquired  by  possession  under 
tax  deed  valid  on  face  for  period  of  stat- 
ute of  limitations  protecting  tax  titles, 
16-1144. 

Acquisition  of  title  to  stolen  personalty  by 
lapse  of  time,  19-751. 

Right  to  convict  for  lesser  offense  which  is 
barred  under  indictment  for  greater  of- 
fense not  barred,  17-718. 

2.  Applicability  of  Statutes. 

Applicability  of  statutes  of  limitation  to  de- 
fenses, 4-933. 

Nature  or  form  of  action  as  determining  par- 
ticular limitation  applicable,  12-175. 

Application  of  statute  of  limitations  as  be- 
tween trustee  and  beneficiary  of  express 
trust,  3-200;  13-1165. 

Application  of  general  statutes  of  limitation 
to  proceedings  for  administration  of  de- 
cedents' estates,  2-773. 

Applicability  of  statute  of  limitations  to 
prosecution  for  conspiracy,  12-242. 

Applicability  of  statute  of  limitations  or  doc- 
trine of  laches  to  action  for  dower,  11- 
411. 

Applicability  of  statute  of  limitations  or  doc- 
trine of  laches  to  mandamus  proceed- 
ings, 9-845;  20-1114. 

3.  Commencement  of  Running  of  Statute. 

Return  of  debtor  to  state  sufficient  to  start 
statute  of  limitations  running,  14-941. 

What  constitutes  fraudulent  concealment  by 
attorney  of  cause  of  action  against  him 
in  favor  of  client  within  statute  of  limi- 
tations, 9-78. 

Necessity  that  demand,  when  necessary  to 
start  statute  of  limitations,  be  made 
within  statutory  period,  4-728. 

Limitation  against  action  for  wrongful  act  r 
breach  of  contract  or  duty  as  running 
from  date  of  act  or  breach  or  from  oc- 
currence of  actual  damage,  13-696. 

Accrual  of  cause  of  action  for  injury  by  pub- 
lic officer's  breach  of  duty,  3-997. 

Accrual  of  action  for  mortgage  debt  as  af- 
fected by  acceleration  clause  in  mort- 
gage, 2-35-4. 

Commencement  of  running  of  statute  of  limi- 
tations against  bonded  indebtedness  of 
municipality,  14-102. 

Commencement  of  nmning  of  statute  of  limi- 
tations against  note  payable  on  demand, 
14-807. 

Commencement  of  running  of  limitation 
against  action  by  client  to  recover 
money  collected  by  attorney,  15-1208. 

Commencement  of  running  of  time  against 
mechanic's  lien  for  materials  furnished 
on  running  account,  7-947. 
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LIMITATIONS  OF  ACTIONS  —  continued. 

Cpnjmencement  of  running  of  statute  of  limi- 
tations against  action  for  death  by 
wrongful  act,  17-519. 

Time  when  statute  of  limitations  begins  to 
run  agfiinst  action  by  remaii)4erman  for 
conyersipn  of  property  by  life  tenant, 
16-540. 

4.   INTEBEUPTION  OE  SUSPENSION  OF   STATUTE. 

Exceptions  to  and  interruptions  of  statutes 
pf  nonclaim,  3-576, 

Absence  of  mortgagor  from  state  as  suspen- 
sion of  running  of  limitation  against  ac- 
tion for  foreclosure,  8-1173. 

Interruption  of  running  of  statute  of  limita- 
tions on  account  of  infancy  of  heir,  de- 
visee, or  distributee,  3-837. 

Effept  of  injunction  or  other  legal  proceeding 
on  limitation  of  tinje  to  bring  suit,  4- 
147. 

Commencement  of  action  as  interrupting  stat- 
ute of  liipitatiops  in  favor,  of  inter- 
vener, 15-664. 

Institution  of  suit  as  sufficient  presentation 
of  claim  against  decedent's  estate  to  re- 
move bar  of  nonclaim,  14-931. 

p.  Computation  of  Pei(IOd. 

Inclusion  of  day  of  accrual  of  action  in  com- 
puting limitation  against  action,  18-58. 

6.  Commencement  op  Peosecution. 

When  criminal  prosecution  is  deemed  com- 
menced within  statute  of  limitations,  1- 
319. 

7.  Running  of  Statute  against  Pahticu- 

LAE    PEOCaEEDINGS. 

Running  of  statute  of  limitations  against 
crime  as  affected  by  indictment  set  aside 
or  quashed,  8-194, 

Running  of  statute  of  limitations  against 
cause  of  action  arisiiig  in  foreign  juris- 
diction, 5-546. 

Running  of  statute  of  limitations  against  ac- 
tion to  recover  deposit  of  money,  4- 
1146. 

Running  of  statute  of  limitations  against 
fraudulent  conveyances,  4-1 Q98. 

Running  of  statute  of  limitations  against 
warrants  of  municipal  or  quasi-munici- 
pal corporations,  2-394. 

Running  of  statute  of  limitations  against 
action  for  services  performed  in  consid- 
eration of  oral  agreement  to  compensate 
by  will,  8-113. 

Running  of  statute  of  limitations  in  case  of 
claim  against  estate  for  funeral  ex- 
penses, 19-791. 

Running  of  statute  of  limitations  against 
action  to  quiet  title,  20-43. 

Limitation  of  action  to  enforce  stockholder's 
statutory  liability,  3-505. 


LIMITATIONS  OF  ACTIONS  —  continued. 

8.  Pebsons  bt  and  against  Whom  Statute 
Mat  Be  Pmaded. 

Rigljt  of  assignee  or  grantee  of  mortgagor  to 
plead  statute  of  limitations,  1-1003. 

Bight  of  action  against  one  defendant  as  af- 
fected by  bar  of  statute  of  limitations 
as  to  eodefendant,  12-981. 

Right  of  foreign  corporation  to  plead  statute 
of  limitations,  1-9. 

Right  to  plead  statute  of  limitation?  against 
municipal  corporation,  8-98 ;  20-427. 

Right  of  state  to  plead  statute  of  limitations 
as  to  claim  against  it,  10-595. 

Running  of  statute  qt  limitat;ions  against 
state  as  dependent  upon  state  being  real 
jparty  in  interest,  8-702. 

9.  Estoppel  to  Pi.ead  Statute. 

Estoppel  to  plead  statute  of  limitations  J)y 
conduct  not  amounting  to  fraud  or  to 
express  waiver  of  statute,  9-755. 

10.  Revival  of  Baeeed  Demands. 

Written  promise  or  acknowledgment  relied  on 
to  take  case  out  of  statute  of  limitatioTis 
as  aided  by  other  writings,  12-811. 

Acknowledgment  by  one  of  several  obligors  as 
barring  defense  of  statute  of  limitations 
by  others,  17-176. 

Person  to  whom  new  promise  must  be  made 
to  remove  bar  of  statute  of  limitations, 
5-811;  19-103. 

Part  payment,  in  full  satisfaction  of  debt,  as 
removing  bar  of  statute  of  limitations 
as  to  part  not  paid,  14-213. 

Giving  cheek,  bill,  note,  etc.,  as  part  payment 
or  collateral  security,  as  starting  stat- 
ute of  limitations  running  anew.  15- 
332. 

Application  by  creditor  of  undirected  pay- 
nient  to  debt  barred  by  limitation  as  re- 
viving unpaid  portion,  13-1203. 

General  undirected  payment  to  creditor  hold- 
ing several  barred  claims  as  revival  of 
any  one  of  them,  14-56. 

Revival  of  barred  debt  by  inclusion  in  sched- 
ule of  liabilities,  4-939. 

Effect  of  payment  of  interest  on  running  of 
statute  of  limitations,  4-634. 

Recital  of  consideration  in  deed  as  written 
promise  to  pay  within  statute  of  limita- 
tions, 2-470. 

New  action,  on  demand  barred  by  limitation, 
after  dismissal  of  action  for  failure  to 
give  security  for  costs,  3-97. 

Removal  of  bar  of  statute  of  limitations 
against  actipn  ex  delicto,  by  new 
promise,  11-180. 

Effect  of  new  promise  or  part  paympnt  to  re- 
vive judgment  or  judgment  debt,  9-254. 

Application  by  creditor  of  proceeds  of  fore- 
closed security  as  part  payment  suffi- 
cient to  revive  barred  note,  14-980. 
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LIMITATIONS  OP  ACTIONS  —  continued. 

Part  payment,  by  trustee  in  bankruptcy  of 
personal  representative  of  joint  maker 
of  proinisBory  note,  as  removing  bar  of 
statute  of  limitations  as  to  other  mak- 
ers, 11-59. 

II.  Effect  of  Married  Women's  Acts. 
"  Married  women's  acts "   as  afifecting  stat- 
utes of  limitations,  3-817. 

12.  Pleading. 

Pleading  statute  of  limitations  in  action  for 
death  by  vrrongful  act,  19-819. 

Necessity  of  pleading  specially  statute  of 
limitations  as  defense  to  action  for  pen- 
alty, 12-87. 

Necessity  of  pleading  statute  of  limitations 
as  defense  in  equity  cases,  8-379. 

Pleading  compliance  with  statute  of  limita- 
tions, 1-^5. 

13.  Burden  of  Proof. 
Burden  of  proof  as  to  running  of  statute  of 
limitations,  8-340. 

LIMITATION    OVER. 

Generally,  see  Wiixs;  Remainders. 
Rule  in  Shelley's    case    as    affected    by,  see 
Shelley's  Case,  Rule  in. 


MSTBNING. 

At  railroad  crossings,  see  RAlLJtOADS, 
At  street  railway  crossings,  see  Street  Rail- 
ways. 


LITERARY    CRITICISM. 

As  defamatory,  see  Libel  and  Slander. 

LITERARY   PRODUCTIONS. 

Copyright  of,  see  Copyrights. 

LIVERY  STABLE  KEEPERS. 

Stables  as  nuisances,  see  Stables. 

Liability  of  livery  stable  keepers  as  carriers, 

2-344;  16-506. 
Priority  betw<een  liens  of  livery  stable  keeper 

and  chattel  mortgagee,  11-1043. 

LIVE   STOCK. 

Generally,  see  Animals  and  cross-references. 

Carriers  of,  see  Carriers. 

Danger  of  injury  to  as  element  of  damage  to 

land   by    construction   of    railroad,    see 

Eminewt  Domain. 


LINEMEN. 

Assumption  of  risk  by,  see  Master  and  SeB- 

VANT. 

Of   electric   companies,    see   Electric   Light 

AND  Power  Companies. 
As   fellow    servants   of   employees    in   power 

house,  see  Master  and  Servant. 


LIVE   STOCK   INSURANCE. 

See  Insurance. 

LIVE   WIRES. 

Gfenerally,  see  Wires. 
Electricity,  see  that  title. 


LINES. 

Telegraphs  and  Telephones,  see  that  title. 

LIQUIDATED    DAMAGES. 

See  Damages. 

LIQUORS. 

Drunkenness   and   Intoxication,   see   tfiat 

title. 
Intoxicants,  see  Intoxicating  Liquors. 


LIS   PENDENS. 

General  rule  as  to  applicability  of  I     . 

doctrine  to  suit  to  recover  money  judg- 
ment, 5-333. 

Application  of  doctrine  of  Us  pendens  to  pur- 
chase after  judgment  and  before  institu- 
tion of  proceedings  to  review,  9-987. 

Effect  of  Us  pendens  upon  prior  executory 
contract  for  sale  of  land,  7-1092. 


"LIVING   TOGETHER." 

What  constitutes  "  living  together  "  or  "  co- 
habiting "  ix\  fornication  or  adultery 
19-655. 

LOADING    GOODS. 

By  qaryiers,  see  Carriers. 

LOAN. 

Bailments  generally,  see  Bailments. 

Of  employees,  see  Master  and  Servant. 

By    members    of    building    association,     see 

Bttilding  and  Loan  Associations. 
Municipality's   power   to  borrow  money,   see 

Municipal  Corporations. 
Usury,  see  that  title. 

Effect  of  retention  by  principal  of  benefit  of 
loan  procured  by  agent  without  author- 
ity, 3-1145. 

Loan  of  intoxicating  liquors  as  sale  within 
purview  of  prohibitory  statute,  14-276. 
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I.OAN   ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

liOBBYING   CONTRACTS. 

See  CONTBACTS. 

LOCAI.   ASSESSMENTS. 

See  Special  oe  Local  Assessments. 

I.OCAI.   CUSTOMS. 

See  Usages  and  Customs. 

"LOCAL  IMPROVEMENT." 

For    which    assessment   may    be    levied,    see 
Special  or  Local  Assessments. 


At  railroad  crossings,  see  Railkoads. 
At  street  railway  crossings,  see  Stbeet  Rail- 
ways. 

LOSS. 

By  carriers,  see  Cabbiees. 

Of  insured,  see  Insurance. 

Of  time  as  element  of  damages,  see  Damages. 


LOST   PAPERS   AND   RECORDS. 

Burnt  records,  see  Records. 
Checks,  see  that  title. 
Lost  wills,  see  Wills. 

SuflBeiency  of  proof  to  establish  contents  of 

lost  instrument,  2-41. 
Necessity  of  alleging  loss  in  action  on  lost 

instrument,  11-253. 


LOCAL   INFLUENCE. 

Removal    of    cause    for,    see    Removal    of 
Causes. 


LOCAL   OPTION. 

Constitutionality  of  local  option  laws,  1-378; 

14-1001. 
Judicial  notice  of  local  option  elections,  18- 

191. 
Necessity   that   indictment   for    violation   of 

local  option  law  should  allege  adoption, 

etc.,  of  law,  10-1012. 


"LOCAL''    STATUTES. 

See  Statutes. 


LOST   PROPERTY. 

Bath-house  proprietors'  liability  for  loss  of 
property,  see  Bathing  Resorts. 

Public  officer's  liability  for  loss  of  money, 
see  Public  Officers. 

Tboveb  and  Conversion,  see  that  title. 

Right  of  finder  to  property  found,  1-4;  11- 
706. 

Mutual  rights  of  joint  finders  of  lost  prop- 
erty or  treasure  trove,  15-1160. 

Larceny  by  finder  of  lost  property,  20-1380. 


LOTS. 

Right  to  enjoin  owner  of  vacant  lots  from 
permitting  their  use  for  playing  games, 
14-177. 


LOCATION. 

Of  railroad,  see  Railroads. 

LOCOMOTIVES. 

Generally,  see  Railroads. 

Injuries  to  servants  from,  see  Master  and 

Servant. 
Negligence  in  failure  to  have  headlight,  see 

Railroads. 
Traction  Engines,  see  that  title. 

LOCO  PARENTIS. 

Person  standing  in,  see  Guabdian  and  Wabd. 


LOTTERIES. 

What  constitutes  a  lottery,  1-91. 

Chance  as  essential  element  of  lottery,  1-168 ; 

12-136. 
Guessing  contest  or  competition    as    lottery, 

12-321. 

Distribution  of  parcels  of  land  by  chance  as 
lottery,  18-568. 

Club  formed  by  tailor  for  distributing  clothes 
as  lottery,  5-837;  16-846. 


LOVE   AND   AFFECTION. 

Ab  consideration  for  bill  or  note,  see  Bnxs 
AND  Notes. 


LOGS. 

See  Trees  and  Timber. 


LOW   WATER   MARK. 

See  Waters  and  Watercourses. 


"  L.  S."  —  MALICIOUS  PEOSECUTIOK 
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"L.  s.» 

See  Seals. 

LUCRI   CAUSA. 

In  law  of  larceny,  see  Labceny. 

I.TJMBER. 

See  Trees  and  Iimbeb. 


MALICE. 

In  libel  or  slander,  see  Libel  and  Slandeb. 
Spite  fences,  see  Fences. 

Act  lawful  in  itself  not  rendered  unlawful  by 
malicious  motive,  1-250;  16-810. 


MAI.ICIOUS   INJURIES. 

Discharge  in  bankruptcy    as    affecting   judg- 
ments for,  see  Bankbuptcy. 


LYNCHING. 

Liability  of  sheriff  for  lynching  of  prisoner, 
19-889. 


MALICIOUS   MISCHIEF. 

Meaning  of  word  "  malicious "  as  used  in 
statutes  defining  malicious  mischief,  1- 
494;   16-336. 


MACHINERY. 

Injuries  to  servant  from,    see    Masteb    and 

Sebvant. 
Mining  lessee's  right  to  remove,  see  Mines 

AND  Minebals. 


MAGAZINES. 

Copyright  protection  of,  see  Copybights. 

MAGISTRATES. 

Generally,  see  Justices  of  Peace. 
"Affidavit  made   before "  within  extradition 
statute,  see  Extbadition. 

MAIHEM. 

See  Mayhem. 

MAIL. 

Mailing  letters,  see  Lettees. 

Post  Office,  see  that  title. 

Service  by,  see  Summons  and  Pbocess. 

MAIL   CRANE. 

Location  near  track  as  negligence,  see  Eail- 
boads. 

MAINTENANCE. 
See  Champebty  and  Maintenance. 

MAKER. 

Of  bill  or  note,  see  Bills  and  Notes. 


MALICIOUS   PROSECUTION. 

False  Impbisonment,  see  that  title. 

By  agents  as  imposing  liability  on  principals, 
see  Agency. 

Distinction  between  malicious  abuse  of  pro- 
cess and  malicious  prosecution,  3-722. 

Issuance  of  search  warrant  as  malicious 
prosecution,  1-996;  10-372. 

Liability  for  suing  out  attachment  mali- 
ciously and  without  probable  cause,  7- 
547. 

Institution  of  suit  of  replevin  as  ground  for 
action  for  malicious  prosecution,  18- 
812. 

Institution  of  proceedings  sufficient  to  sup- 
port action  of  malicious  prosecution, 
12-1021. 

Acquittal  in  criminal  prosecution  as  evidence, 
in  action  for  malicious  prosecution,  of 
want  of  probable  cause,  18-65. 

Eight  of  defendant  in  action  for  malicious 
prosecution  to  show  that  plaintiff, 
though  acquitted,  was  guilty  of  offense 
for  which  prosecuted,  5-110. 

Discharge  by  magistrate  as  evidence  of  want 
of  probable  cause  for  criminal  prosecu- 
tion, 3-112. 

Dismissal  of  proceeding  by  magistrate  with- 
out trial  on  merits  as  termination  in 
favor  of  plaintiff  in  malicious  prosecu- 
tion, 7-482;  16-1107. 

Commitment  by  examining  magistrate  as  evi- 
dence of  probable  cause  in  action  for 
malicious  prosecution,  6-260. 

Probative  force,  in  action  for  malicious  prose- 
cution, of  conviction  in  criminal  pro- 
ceeding reversed  on  appeal  or  new  trial, 
6-508. 

Probative  force  in  Action  for  malicious  prose- 
cution of  conviction  in  criminal  proceed- 
ing procured  by  fraud,  perjury,  etc.,  15,- 
486. 
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MALICIOUS  PRdSECtrriON  —  continued.  MANDAMUS  —  continued. 


Judgment,  decree,  or  order  in  civil  suit  as  evi- 
dence of  probable  cause  in  action  ior 
malicious  prosecution,  2-579. 

Liability  for  continuance  of  prosecution  with- 
out probable  cause,  15-157. 

Termination  of  proceeding  by  compromise  as 
termination  sufficient  to  support  action 
for  malicious  prosecution,  7-454. 

Advice  of  counsel  as  defense  to  action  for  ma- 
licious prosecution,  1-832;  11-^54. 

Advice  of  magistrate  or  layman  as  deftinse  to 
action  for  malicious  prosecution,  16- 
718. 

Necessity  of  allfegirig  in  atrtiori  foi-  malicious 
prosecution  that  all  defendants  joined 
in  instituting  proceedings  complaiJlfid 
,  of,  9-1175; 

Admissibility  of  evidence  of  pliintifl'S  charac- 
ter in  action  for  malicious  prosecution, 
4-839. 

Right  of  plaintiff  in  action  fc)r  niaiicious 
prosecution  or  false  imprisonment  to 
show  condition  of  jail  where  he  was  con- 
fined and  his  treatment  therein,  19-614. 


Mandamus  as  remedy  to  compel  private  cor- 
poration to  perform  duties  arising  out 
of  contract,  8-410;  12-112. 

Mandamus  to.  compel  issuance  of  corporate 
stock,  16-900. 

Mandamus  to  compel  railtoad  to  maintain 
safe  and  adequate  equipment,  12-369. 

Mandamus  as  remedy  against  unincorporated 
association,  16-1246. 

Applicability  of  statute  of  limitations  or  doe- 
trine  of  laches  to  mandjlmus  proceeding, 
9-845;  20-1114. 

Original  jurisdiction  of  state  court  of  last  re- 
sort to  issue  mandamus,  20-184. 

Right  to  appeal  by  respondent  who  has 
obeyed  writ  of  Inandatnus;  2-627. 

Dismissal  of  appeal  in  mandamuk  p'rocfeeding 
where  question  involved  has  become  im- 
material, 5-626. 


Mandatobt  provisions. 

Of  constitutions,  see  Constitutional  Law. 


MANDAMUS. 

Injunctions,  see  that  title. 
Pbohibition,  see  that  title. 

Mandamus  as  action  or  special  {iToeeeding, 
8-311. 

Mandamus  to  compel  genetal  cburse  of  con- 
duct; or  performarite  of  cohtiwiing  duty 
or  series  of  acts,  4-198;  20-220. 

Mandamus  to  aid  in  unlawful  afcts,  l'-204. 

Mandamus  as  l^lnedy  to  restbi-fe  |iarty  to  of- 
fice, 12-14. 

Necessary  parties  resfiotidfent  in  inaiidaihns 
proceedings  involving  title  to  ofiifce,  2- 
553. 

Abatement  bi  toandamus  by  tei'ininatioii  bf 
respondent's  tiMce,  4-75;   10-60. 

Ri^ht  of  private  person  to  mandamus  to  en- 
force perlformance  of  duty  by  court  or 
magistrate,  9-1074. 

Issuance  of  mandamus  to  court. of  equal  dig- 
nity or  jurisdiction,  12-564. 

Mandamus  to  deterihine  which  of  several  of- 
ficers must  perform  certain  duty,  3-174. 

Mandamus  to  compel  official  action  by  former 
public  officer,  3-172. 

Ikiandamus  to  control  action  of  board  in  mat- 
ter of  granting  professional  license,  16- 
183. 

Right  of  ,  private  person  to  enforce  by  man- 
damus public  right  or  duty  relating  to 
elections,  11-419. 

Mandamus  to  review  action  of  officer  or 
board  in  pension  matters,  8-950. 

Mandamus  to  compel  nlunicipality  to  repair 
street,  20-848. 


MANGI.E. 

Injury  to  servant  operating,  see  Master  and 
SeBvAnt. 


MANSLAUGHTER. 

See  Homicide. 

MANUFACTURERS. 

Disparagement   of   manufactured   articles   as 

defamation,  see  Libel  and  Slandee. 
Factories  as  nuisances,  see  Nuisances. 
Of  food,  see  Food. 
Labor  Laws,  see  that  title. 
Sales  by,  see  Sales. 
Taking   or    damaging   land   to   create   water 

power,  see  Eminent  Domain. 
Trademarks,  see  Trademabks,  Trade  Names, 

AND  Unfair  CbMPETiTiON. 
Unfair  compfetitioh,  see  Trademarks,  Trade 

Names,  and  Unfair  Competition. 

Electric  light  or  power  company  as  manufac- 
turer, 7-726. 
Gas  company  as  manufacturer,  10-668. 

MANURE. 

Right  of  tenant  to  remove  manure  from  prem- 
ises; 11-80. 


MARGINS. 

Ownership  of  stock  carried    on    as    between 
broker  and  customer,  see  Brokers. 


MAEINE  li^SUEANCE  —  MASSES. 
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lHAttlNf   INSURANCE. 
See  Insurance. 

MARITAL   RIGHTS. 

Husband  and  Wn'E,  see  that  title. 

MARITIME    liAW. 

Admiralty  jurisdiction,  see  Admiralty. 
Ships  and  Shipping,  see  tliat  title. 


MARk. 

Proof  of  mark  by  comparison  or  bpiniori  evi- 
dence, 19-504. 


MARKET   REt'ORl^S. 

Right  of  property  in  marlcet  quotations,  8- 

761. 
Market  reports  as  evidence,  12-127. 


MARKETS. 

Fish  market  as  nuisanee,  15-105. 

MARKET  VAiitrE. 

Damages  for  loss  or  destrtictidh  of  pfojiefty 
having  no  market  valUe,  see  DAiiAGES. 

MARRIAC^E. 

Alimony  and  Suit  Money,  see  that  title. 

Bigamoua  hiarriagcs,  see  BloAltT. 

Breach  of  Promise  of  MaeriAge,  see  that 
title; 

Divorce,  see  that  title. 

Family  records  to  show,  see  Evidence. 

Husband  and  Wife,  see  that  title. 

Intercourse  procured  by  promise  of,  see  Se- 
duction. 

Married  Women,  see  also  the  cross-references 
under  that  title. 

Prospects  of  as  element  of  damage  for  per- 
sonal injuries,  see  Damages. 

Seduction  as  affected  by  marriage  or  offer  of. 
see  Seduction. 

iSettleineht,  se^  HtriSBAND  anO  WifIe!. 

Wills  As  jlffett^d  by,  see  Wills. 

Validity  of  marriage  without  liceiise  required 
by  statute,  7-784;  14-953. 

Marriage  to  avoid  ptos^dUtion  for  seduction 
as  voidable  for  duress,  14-869. 

Validity  of  marriage  without  consent  of  pat- 
ents or  guardians  required  by  statute, 
17-94. 


MARRlAGte  —  continued. 

Marriages  within  prohibited  degrees  of  rela- 
tionship as  voidable  or  void,  1-613. 

Effect  of  marriage  within  proscribed  time 
after  divorce,  1-202. 

Fraud  in  concealing  or  misrepresenting  physi- 
cal or  meital  health  as  ground  for  an- 
nulment of  marriage,  12-28: 

Presumptiofa  and  burden  of  j^roof  as  to  valid- 
ity of  subsequent  marriagei,  17-680. 

Stdtiis  of  marriage  originally  void  because  of 
legal  impediment  where  cohabitation  is 
Cdiitintled  after  removal  of  impediment, 
6-484. 

Foreign  marriages,  3-1054;  12-577. 

Legality  of  contracts  in  restraint  of  marriage, 
4-732;  10-572. 

Validity  of  testamentary  disposition  in  re- 
straint of  marriage,  5-138;  9-li43. 

Marriage  between  patties  as  extiiiguishing 
debt,  16-^21. 

Emancipation  of  child  by  marriage;  17-785. 

Marriage  brokel-dge  contracts,  1-696; 

Violence  or  duress  as  ground  for  dhnulment  of 
marriage,  20-1375. 

Power  of  court  to  grant  alimony  pendente  lite 
d.nd  fcounsel  fees  in  action  to  annul  niar- 
riage,  5-380. 


MARRIAGE   SETTLEMENTS. 

Right  of  infant  to  disaffirm  marriage  settle- 
ment after  attaining  majority,  12-861. 


MARRIED  AXroMSN. 

Bank  stock  owned  by  as  imposing  liability, 

see  Banks  and  Banking. 
Bastardy  proceedings  by,  see  Bastardy. 
Divorce,  see  that  title. 
Husband  and  Wife,  see  that  title. 
Indictment   for    larceny   of   property   of;   see 

Larceny. 
Power  to  be  incorporators,  see  Corporations; 
Married  women's  acts  as  affecting  statutes  of 

limitation,  see  Limitations  of  Actions. 
Redemption   of   property  by,   see  Moetoabes 

AND  Deeds  op  Trust. 
As  stockholders,  see  Corporations. 
As  sureties,  see  Suretyship; 
As  trustees,  see  Trusts  and  Trustees. 


MARSHALllff^   ASiSfifS. 

Marshaling   assets   in   respect  to   homestead 
lands,  17-1061. 


MASSES. 

Bequests  for  celebration  of  masses^  see  Chari- 
ties. 
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MASTER   AND   SERVANT. 

1.  CONTEACT    OF    HlBING    AND     RELATION     OF 

Pabties,  140. 

2.  Trade  Secrets  and  Inventions,  140. 

3.  Liability   of   IIastee   fob    Injuries    to 

Servant,  140. 

a.  Persons  to  Whom  Master  Is  Liable, 

140. 

b.  ffegligence  Generally,  141. 

c.  Delegation  of  Duties,  141. 

d.  Number  and  Competency  of  Servants 

—  Overwork,  141. 

e.  Knowledge  of  Defects  and  Inspection 

on  Part  of  ilastei;  141. 

f.  Warning  and  Instruction,  141. 

g.  Appliances,     Instrumentalities,     and 

Place  of  Worl',  141. 

h.  Contributory  Negligence  and  As- 
sumption of  liislc,  141. 

i.  Felloic  Servants,  142. 

j.  Disobedience  of  Rules,  142. 

k.  Limitation  of  Liability,  142. 

1.  Proof  of  Cause  of  Injury,  142. 

m.  Damages,  142. 

n.  Statutes  Affecting  Liability  of  Mas- 
ter, 143. 

4.  Liabilitt  fob  Injuries  to  Third  Persons, 

143. 

5.  Liabilitt  of  Servant  to  Master,  143. 

6.  Criminal  Responsibility,  143. 

Anti-trust  statutes  as  applicable  to  combina- 
tions controlling  wages,  see  Monopolies 
AND  Corporate  Trusts. 

Bailee's  liability  for  theft  of  servant,  see 
Bailments. 

Blacklisting,  see  that  title. 

Carrier's  liability  for  acts  of  employees,  see 
Cabkiers. 

Charitable  institution's  liability  for  negli- 
glence  of  employees,  see  Charities. 

Contracts  for  future  employment  as  within 
statute  of  frauds,  see  Frauds,  Statute 
or. 

Embezzlement,  see  that  title. 

Employers'  liability  insurance,  see  Insur- 
ance. 

Fidelity  insurance,  see  Insubance. 

Independent  Conteactoes,  see  that  title. 

Innkeeper's  liability  for  assault  by  employee, 
see  Inns,  Boarding  Houses,  and  Apart- 
ments. 

Inteeperence  with  Contract  Relations,  see 
that  title. 

Labob  Combinations,  see  that  title. 

Labor  Laws,  see  that  title. 

Law  governing  fellow  servant  doctrine,  see 
Conflict  of  Laws. 

Limitation  of  liability  of  carrier  for  injuries 
to  servants  of  another,  see  Caeeiees  of 
Passengers. 

Liquor  transactions  as  affecting  liabilities  of 
parties,  see  Intoxicating  Liquors. 

Motor  vehicle  owner's  liability  for  acts  of 
driver,  see  Motoe  Vehicles. 

Opinion  evidence  as  to  whether  work,  appli- 
ance, etc.,  is  dangerous,  see  Evidence. 

Release  given  in  consideration  of  reemploy- 
ment, see  Release  and  Discharge. 

Seamen,  see  Ships  and  Shipping. 


MASTER  AND  SERVANT  —  continued. 

Servants'  agreements  not  to  engage  in  same 
business,  see  Contracts. 

Servants  as  jurors,  see  Jury  and  JxmY 
Teial. 

Servants  of  carriers  as  passengers,  see  Car- 
biers. 

Statute  of  frauds  as  applicable  to  contract  for 
services,  see  Frauds,  Statute  of. 

Statutes  regulating  weighing  of  minerals,  see 
Mines  and  Mineeals. 

1.  Contract  op  Hieing  and   Relation   of 
Parties. 

Relation  of  master  and  servant  as  existing  be- 
tween employer  and  convict  laborer,  13- 
168. 

Constitutional  and  statutory  provisions  con- 
cerning peonage,  3-321;  14-1118. 

Duration  of  general  contract  of  hiring  for  in- 
definite time,  8-280. 

Liability  of  employer  for  wages  of  employee 
for  unexpired  contract  period,  where  em- 
ployer goes  out  of  business,  6-236. 

Right  of  servant  to  recover  wages  subsequent 
to  wrongful  dismissal,  13-112. 

Right  of  servant  to  recover  pay  for  extra  ser- 
vices performed,  12-663. 

Validity  of  statutes  regulating  time  of  pay- 
ment of  wages,  9-238;  13-482. 

Priority  of  employee's  statutory  lien  for 
wages,  10-344. 

Validity  of  statute  giving  employee  lien  for 
wages  superior  to  lien  of  prior  mort- 
gage, 4-1027. 

Change  of  employment  as  breach  of  contract 
of  service,  20-664. 

Statute  making  breach  of  contract  by  em- 
ployee criminal  offense  as  contravening 
constitutional  provision  against  impris- 
onment for  debt,  14-1060. 

Right  of  master  to  discharge  servant  under 
contract  for  definite  period  providing 
services  are  satisfactory,  11-840. 

Right  to  discharge  servant  for  sexual  immor- 
ality, 17-360. 

Waiver  by  master  of  right  to  discharge  ser- 
vant, 19-878. 

Validity  of  statute  requiring  master  to  give 
reason  for  discharge  of  servant,  18-348. 

Rights  and  liabilities  of  parties  to  contract 
of  employment  where  servant  dies  dur- 
ing term  of  service,  17-182. 

2.  Trade  Secrets  and  Inventions. 
Duty  of  servant  with  regard  to  trade  secrets 

of  master,  17-144. 
Right  to  invention  as  between  master   and 

servant,  where  servant  is  employed  to 

embody  master's  conception  in  practical 

form,  10-553. 

3.  Liability  of   Master  fob   Injuries   to 
Servant. 
a.  Persons  to  Whom  Master  Is  Liable. 
Liability  of  master  to   one  performing  ser- 
vices for  him  without  pay  for  purpose  of 
learning  business,  7-638;  11-177. 
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MASTER  AND  SERVANT  —  coMiinuecJ. 
Liability  of  master   to  person  employed  by 

servant   as   substitute   or   assistant,   4- 

444;    14-389. 

Duty  and  liability  of  master  to  employee  of 
another  loaned  to  former,  20-442. 

b.  Negligence  Generally. 

Employment  of  minor  in  violation  of  statute 
as  negligence  on  part  of  employer,  8- 
644;  14-123. 

Liability  of  master  conducting  hospital  for 
servants  for  negligence  of  hospital  em- 
ployees, 14-749. 

Duty  and  liability  of  railroad  company  to 
train  employee  sent  out  to  flag  ap- 
proaching train,  18-1143. 

Liability  of  railroad  company  to  trainman  in- 
jured by  sudden  stopping  of  train,  19- 
1248. 

c.  Delegation  of  Duties. 

Duty  of  master  to  warn  and  instruct  servant 
as  discharged  by  delegation  to  servant, 
11-105. 

Duty  to  set  switch  as  delegable  by  master, 
14-382. 

d.  Number   and   Competency   of   Servants  — 

Overwork. 

Liability  of  master  to  servant  for  injuries 
caused  by  failure  to  provide  sufficient 
number  of  servants  to  perform  particu- 
lar act,  19-1044. 

Assumption  of  risk  by  servant  in  undertaking 
to  lift  heavy  object,  17-241. 

Evidence  of  general  reputation  of  fellow  ser- 
vant for  incompetency  in  action  by  ser- 
vant against  master,  18-927. 

Admissibility  of  opinion  evidence  as  to  com- 
petency of  servant,  19-1151. 

Liability  of  master  for  injuries  to  servant 
caused  by  excessive  hours  of  employ- 
ment, 7-191 ;  18-844. 

e.  Knowledge  of  Defects  and  Inspection  on 

Part  of  Master. 
Necessity  that  employer   have   knowledge  of 

defect  in  car  coupling  apparatus  to  be 

liable  to   servant  for   resulting   injury, 

4-763. 
Duty  of  master  to  inspect  common  or  simple 

tools,  7-342. 
Liability  of  master  for  injuries  to  servant,  on 

ground  of  failure  to  inspect  premises, 

where  duty  of  inspection  is  on  injured 

servant,  17-1087. 
Inspection   of  machinery,  material,   etc.,   by 

public   official    as    relieving   master    of 

duty  to  inspect,  14-71. 

f .  Warning  amd  Instruction. 

Duty  of  master  to  warn  and  instruct  infant 

servant,  3-368;  17-487. 
Duty    of   master    to    instruct    servant    as   to 

scientific  facts,  19-1154. 


MASTER  AND  SERVA'NT  ~  continued. 

Duty  of  master  to  warn  servant  of  discharge 
of  explosives  used  in  prosecution  of 
work  for  which  he  is  employed,  12-248. 

Duty  of  railroad  to  warn  flagman  at  crossing 
of  approach  of  trains,  11-51. 

g.  Appliances,  Instrumentalities,  and  Places 
of  Work. 

Meaning  of  term  "  appliance  "  as  used  in  law 
of  master  and  servant,  19-151. 

Care  required  of  master  in  providing  appli- 
ances, 1-340. 

Liability  of  master  for  injuries  to  servant 
caused  by  fall  of  scaflFolding,  18-611. 

Duty  and  liability  of  master  with  respect  to 
guarding  shafting,  18-652. 

Burden  of  proof  and  sufficiency  of  evidence  as 
to  practicability  of  guarding  machinery 
from  which  servant  has  sustained  in- 
jury, 18-133. 

Duty  and  liability  of  master  to  servant  with 
respect  to  animal  furnished  by  him  to 
servant,  19-863. 

Liability  of  master  for  injury  to  servant 
operating  mangle,  17-1104. 

Liability  of  master  to  servant  for  injuries 
caused  by  derrick,  20-896. 

Failure  of  railroad  to  equip  cars  with  auto- 
matic couplers  as  negligence  per  se,  10- 
701. 

Construction  of  federal  safety  appliance  act 
in  reference  to  keeping  couplers  in  re- 
pair, 14-239. 

Duty  and  liability  of  master  to  servant  with 
respect  to  use  of  railroad  torpedoes,  19- 
1097. 

Duty  of  railroad  company  to  block  frogs, 
switches,  and  guard  rails,  9-498. 

Admissibility  of  evidence,  in  action  by  ser- 
vant against  master,  of  changes  or  re- 
pairs made  in  machinery  or  appliances 
after  accident,  11-502. 

Master's  duty  to  furnish  safe  place  to  work 
as  applicable  to  servant  engaged  in  mak- 
ing place  safe  or  in  good  repair,  12-623. 

Duty  of  master  to  provide  safe  place  for 
servant  to  pass  to  and  from  work,  5- 
712. 

Liability  of  master  for  injuries  received  by 
servant  while  in  place  not  sufficiently 
lighted,  20-2. 

Liability  of  master  to  servant  for  injuries  re- 
ceived in  felling  tree,  or  pulling  down 
other  object,  20-249. 

Liability  of  master  for  injuries  to  servant 
caused  by  sliding  of  rock,  earth,  etc.,  in 
trench,  quarry,  or  other  excavation,  7- 
301. 

h.   Contrihvtory  Negligence  and  Assumption 
of  Risk. 

Distinction  between  defenses  of  assumption  of 
risk  and  contributory  negligence,  18- 
960. 
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MASTKE  Am)  SERVANT  —  continued. 

Asavimptlon  pf  risk  by  servant  in  pevforming 
act  under  orders  of  master,  7-435. 

Assumption  of  risk  by  employee  in  obeying 
unauthorized  orders,  19-379, 

Remaining  at  work  with  incompetent  fellow 
servant  after  master's  promise  to  re- 
move him,  fis  assumption  of  risk  or  con- 
tributory negligence,  11-625. 

Assumption  of  risk  qn  failure  of  ^mpj,9yer  t.o 
perform  statutory  dpty,  4-599;  J3-36. 

Contributory  negligence  of  servant;  in  failing 
to  use  appliances  furr)js)ie^,  3-41. 

Assumption  of  risk  by  servant  in  undertaking 
to  lift  heavy  object,  17-241. 

Applicability  of  doctripe  of  ^s^uffiptig^  of 
risk  to  lineman,  15-598. 

Assumption  of  risfe:  by  railroad  erpployep  in 
haadling  defective  or  disabled  cars,  8- 
422. 

Contributory  negligence  of  servant  in  failing 
to  choose  safer  o|  two  ways  to  couple 
parg,  15-995." 

Contributory  negligence  of  railroad  employee 
in  riding  on  pilot  of  engine,  16-273; 

Contributory  negligence  of  railroad  epiployee 
in  juniping  from  moving  train  ^pi  ftyoid 
threatened  collisipn,  l()-7<i6, 

Cpntributory  negligence  of  rajlrpad  eniplpyee 
in  jumping  from  njoving  traJi}  because 
of  failure  of  master  to  ifurnish  s^fe  ma- 
chinery or  appliances,  17-1221. 

Duty  of  railroad  employee  crossing  tracks  to 
look  out  for  approaching  trains,  11-211. 

puty  of  person  wprking  pn  railrpad  traq^c  to 
look  put  fpr  and  avoid  passing  trains, 
8-332. 

Burden  pf  prppf  of  knowledge  by  employee  qf 
latept  danger,  11-116. 

Servant's  jissumption  of  risjc  as  affeqte,(^  by 
master's  promise  to  repair,   4-153;    9- 

joi'i.  ■     ■ 

Promise    by    master    to    furnish    additional 

safety  appliance  or  instrujrientality  as 

relieving    servant   from   assumption    of 

risk,  17-8961 
Statutes     affecting    defense   of   cpntribufqry 

iiegligence     in     actions     by     servants 

against  masters,  5-633. 
Assumption  of  risk  arjsing  after  com^euce- 

n^ent  of  employment  «.s  question  of  law 

or  fact,  3-814.' 

i.  Fellow  Servants. 

Dual  capacity  doctrine,  1-143. 

Inability  of  ipine  owner  for  injuries  to  em- 
ployee caused  l!y  negligence  of  mine  boss 
or  foreman  employed  pursuant  to  stat- 
ute, 10-747;  19-514.' 

Liability  of  master  for  assault  on  servant 
cominitted  by  superior  servant,  10-377. 

Liability  pf  perspn  causing  injury  to  em- 
ployee of  another  where  neglijiericf  of 
fellp\7  servant  of  ejnployee  contributes 
to  injury,  7-1181. 


MASTER  AND  SERVANT  —  continued. 

Liability  of  'master  for  negligence  of  fellow 
servant  in  selecting  appliance  or  mate- 
rial from  supply  provided,  2-^909;  10- 
2,07,  ;   ■    ,  ' 

Applic§.})ility  pf  fejlow-servant  doctrine  to 
employee  riding  to  or  from  work  in 
master's  vehicle,  11-374;  19-289. 

5'rain  dispatcher,  telegraph  operator,  or  car 
, . .  starrer,  as  jfpllpw  servant,  of  other  rail- 
road employees,  9-788, 

Car  or  track  iiispectpr  ^s  fello\y  servant  of 
other  railroad  employees,  13-274, 

Railway  conductor  as  fellow  servant  of  mem- 
bers of  train  crew,  3-91iJ. 

Engineer  of  train  and  trainrqan  or  brakeman 
as  fellow  servants,  13-1107. 

Section  hand  as  fellow  servant  of  other  rail- 
road employees,  8-232. 

Servants  of  palace-car  company  and  railroad 
company  as  fellow  servants,  13-1146. 

Railroad  employees  on  different  trains  as  fel- 
Ipw  servants,  4-1031. 

Employee  of  union  depot  company  as  fellow 
servant  of  employee  of  railroad  com- 
pany using  depot,  18-278. 

Lineman  of  electric  company  as  fellow  ser- 
vant of  employee  in  power  hpuse,  17- 
467.  '  ' 

Right  of  person  performing  forged  labor  to 
recov'er  for  negligence  of  coworker,  4- 

"  4''^-  ,,"        "    ■' 

Estoppel  of  master  to  invoke  fellpv^-servant 
doptrine  by  failure  tp  cpmply  with 
statutory  regulatipn,   10-43.     , 

Cpnstitutiopality  of  statute  abrogating  fel- 
low-servanjfc  doctrine,   10-1113;    19-196. 

Kind  of  railroad  intended  \>y  constitutional 
or  statutpry  provision  abrogating  fel- 
Ipw-servant  doctrine  as  to  railrpad  em- 
ployees, 8-1086. 

Employees  withip  meaning  of  statute  abro- 
gating fellow-servaflt  doptrine  as  to  em- 
ployees of  railroads,  11-924;   17-514. 

j.  Disobedience  of  Rules. 

Disobedience  of  rules  or  regulations  of  mas- 
ter as  affecting  right  of  servant  to  re- 
cover for  personal  injuries,'  8-3 ;  10-152. 

k,  Limitation  of  Liability. 

Validity  and  effect  of  agreement  limiting  lia- 
bility of  master  to  servant  for  future 
negligence,' 6-3. 

1.  Proof  of  Cause  of  Injury. 

Necessity  of  proving  actual  cause  of  injury 
in  action  by  servant  -for  personal  inju- 
ries, 5-167. 

m,  Dapifiges. 

Right  of  jury  to  consider  iaet  that  employer 
is  insured  against  accidents  to  em- 
ployees, 9-333. 
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n.  Statutes  Affecting  Liability   of  Master, 

Constitutionality  of  statutes  providing  for 
health  or  safety  of  employees,  2-780. 

Validity  of  federal  employers'  liability  acts, 
17-331. 

Statutes  affecting  defense  of  contributory 
negligence  in  actions  by  servants 
against  masters,  5-633. 

Constitutionality  of  statute  abrogating  fel- 
low-servant doctrine,  10-1113. 

Kind  of  railroad  intended  hy  constitutional 
or  statutory  provision  abrogating  fel- 
low-seryant  doctrine  as  to  railroad  em- 
ployees,  8-1086. 

Employees  withiii  meaning  of  statute  abro- 
gating fellow-servant  doctrine  as  to  em- 
ployees of  railroads,  11-924. 

Construction  of  federal  safety  appliance  act 
in  reference  to  keeping  couplers  in  re- 
pair, 14-239. 

Construction  of  provision  in  Employers'  Lia- 
bility Act  requiring  notice  of  injury  to 
be  given  employer,  15-292. 

Construction  of  provision  of  Employers'  Lia- 
bility Act  limiting  time  for  commence- 
ment of  action,   15-491. 

Estoppel  of  master  to  invoke  fellow-servant 
doctripe  by  failure  to  comply  with 
statutory  regulation,   10-43. 


MASTER  AND  SERVANT  —  continued. 

Effect  of  servant's  discharge  from  personal 
lialfjility  upon  master's  liability  for  ser- 
vant's act,  9-66p. 

5.  Liability  of  Servant  to  Master. 
Liability  to  ipaster  ol  servant  who  delivers 
goods  without  collecting  charges,  in  vio- 
lation p;E  instructions,  11-276. 

6.  Criminal  Responsibility. 

Criminal  liability  of  master  for  acts  of  ser- 
vant, 13-707. 

Liability  of  vendor  for  sale  of  adulterated  ar- 
ticle by  agent  or  servant,  17-135. 

Liability  of  licensee  for  illegal  sale  of  intoxi- 
cating liquors  by  his  servant  against  in- 
structions,  13-324. 

Personal  liability  of  agent  or  servant  of  liq- 
uor dealer  for  violation  of  liquoj'  law, 
19-582. 


MASTEKS    IN   CHANCEBT. 

Referees,  see  References. 
Conclusiveness   and  weight  of  master's  find- 
ings of  fact,  19-908. 


MASTERS   OF   VESSEI.S. 

See  Ships  and  Shippino. 


4.  Liability  for  Injuries  to  Third  Persons. 

Joint  action  against  master  and  servant  for 
negligent  or  other  act  of  servant,  10- 
756. 

Materiality  of  evidence  of  competency  of  ser- 
vant in  action  for  damages  caused  by 
his  negligence  to  third  person,  19-997. 

Implied  authority  of  officers,  agents,  or  ser- 
vants to  contract  for  medical,  surgical, 
or  other  attendance  or  supplies  for  sick 
or  injured  persons,  3-570. 

Liability  of  master  for  acts  of  servant  in  ex- 
cess of  instructions,  5-123. 

When  liability  of  master  reattaches  after  de- 
viation by  servant  from  course  of  em- 
ployment, 3-607;  20-1292. 

Liability  of  master  for  act  of  servant  per- 
formed while  acting  under  direction  of 
another,  7-100;  14-731. 

Iiiability  of  master  for  injuries  caused  by 
overworked  servant,  14-120. 

Lig^jiljity  of  master  for  negligent  or  tortious 
acts  of  insane  servant,  4-135. 

Liability  of  master  for  act  of  servant  who  is 
al?o  public  officer,  6-252;   17-638. 

Liability  of  carriers  of  passengers  for  acts 
of  servants  outside  of  scope  of  employ- 
ment, 1-617;  19-618. 

Liability  of  innkeeper  for  assault  of  employee 
on  guest,  8-688. 

Implied  authority  of  brakeman  to  eject  tres- 
passers, 2-624. 


MATEBIAIiMEN. 

Lien  of,  see  Mechanics'  Liens. 

MATERIAIiS. 

Lien  for,  see  Mechanics'  Liens. 

MATURITY. 

Of  bills  and  notes,  see  Bills  and  Notes. 
Payment  before,  see  Payment. 

MAXIMS. 

See  subjects  to  which  maxims  relate. 

"MAY"    AND    "SHALL." 

"May"  and  "shall"  occurring  in  same  stat- 
ute, 4-420. 

MAYHEM. 

Selif-(}efpnse    as    defense   to    prosecution    for 
mayhem,  15-82. 

MAYOR. 

See  Municipal  Corporations. 
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MEALS. 

Sales  of  liquor  on  Sunday  "with  meals,"  see 
Intoxicating  Liquobs. 


MEASUREMENTS. 

Evidence   of  when   taken  by   nonexpert,   see 
Evidence. 


MEASURE    OF   DAMAGES. 

See  Damages  and  cross-references  thereunder. 

MECHANICS'   LIENS. 

1.  Vauditt  of  Statutes. 

2.  Services  or  Materials  for  Which  Lien 

Mat  Be  Had. 

3.  Property  Subject  to  Lien. 

4.  Direction  or  Consent  of  Owner. 

5.  Terms  of  Building  Contract. 

6.  Contract  Performed  in  Another  State. 

7.  Incorporation  of  Materials  in  Struc- 

ture. 

8.  Persons  Entitled  to  Lien  and  Prior- 

ities. 

9.  Default  by  Principal  Contractor. 

10.  Statement,     Notice,     and     Fiung     of 

Claim. 

11.  Waiver. 

12.  Enforcement  of  Other  Remedies. 

13.  Cross  Bill  in  Foreclosure  Proceedings. 

14.  Doctrine  of  Instantaneous  Seizin. 

Subrogation  to  lien  by  person  paying  wages, 
see  Subrogation. 

1.  Validity  of  Statutes. 
Validity  of  mechanics'  lien  laws,  4-620. 
Validity  of  mechanics'  lien  providing  for  tax- 
ing of  attorneys'  fees,  11-714. 

2.  Services  or  Materials  fob  Which  Lien 
May  Be  Had. 

Right  to  mechanic's  lien  of  one  who  rents 
appliances,  teams,  etc.,  to  contractor  for 
use  in  erecting  building  or  other  work, 
15-383. 

Explosive  for  blasting  as  "material"  for 
which  mechanic's  lien  may  be  had,  5- 
446. 

Construction  of  word  "  materials  "  as  used  in 
statute  giving  mechanic's  lien  for  ma- 
terials furnished  for  railroad  construc- 
tion, 9-309. 

3.  Property  Subject  to  Lien. 

Mechanic's  lien  on  leasehold  estate,  3-1096; 
14-1031. 

Mechanic's  lien  on  separate  buildings  located 
on  noncontiguous  lots,  2-685. 

Mechanics'  liens  on  buildings  or  improve- 
ments as  distinct  from  land  on  which 
located,  2-689. 


MECHANICS'  LIENS  —  continued. 
Mechanic's  lien  for  construction  of  sidewalk, 
4-1015. 

Public  school  building  as  subject  to  mechan- 
ic's lien,  17-131. 

Application  of  mechanics'  lien  laws  to  rail- 
roads, 7-269. 

Extension  of  mechanic's  lien  to  land  where 
improvement  giving  rise  to  lien  has 
been  destroyed  or  removed,  2-812. 

4.  Direction  or  Consent  of  Owner. 

Estate  by  entirety  as  subject  to  mechanic's 
lien  for  work  performed  under  contract 
with  one  spouse  only,  11-87. 

Right  to  mechanic!s  lien  on  property  of  in- 
fant under  contract  made  by  guardian, 
15-1089. 

Mechanic's  lien  on  realty  for  improvements 
made  with  consent  but  not  at  expense  of 
owner,  11-1082;  19-734. 

5.  Terms  of  Building  Contract. 

Waiver  of  mechanic's  lien  by  contract  incon- 
sistent with  lien,   1-954. 

Effect  as  to  subcontractor  of  stipulation 
against  lien'  in  building  contract,  14- 
144. 

Right  to  mechanic's  lien  under  entire  contract 
containing  nonlienable  items,  4-836. 

6.  Contract  Performed  in  Another  State. 
Right  to  enforce  lien  in  one  state  for  work 

or  materials  furnished  in  another  state, 

10-374. 

7.  Incorporation  of  Materials  in  Struc- 
ture. 
Necessity  that  materials  for  which  mechan- 
ic's lien  is  claimed  be  incorporated  in 
structure,  13-13;   19-588. 

8.  Persons  Entitled  to  Lien  and  Prior- 
ities. 
Right  of  architect  to  mechanic's  lien,  9-97. 
Right  of  corporation  to  mechanic's   lien,  7- 
430. 

Priority  as  between  mechanic's  lien  claimant 
and  assignee  of  amount  due  contractor, 
19-435. 

9.  Default  by  Principal  Contractor. 
Effect  of  default  of  contractor  on  lien  of  sub- 
contractor,  materialman,   or   workman, 
17-116. 

10.  Statement,  Notice,  and  Filing  of 

Claim. 
Sufficiency  of  statement  or  notice  of  mechan- 
ic's lien  naming  in  caption  but  not  in 
body  of  statement  or  notice  owner  or 
person  against  whose  interest  lien  is 
claimed,  20-1162. 

SuiBciency  of  service  of  notice  of  mechanic's 
lien  on  agent  of  owner,  16-355. 

Commencement  of  running  of  time  against 
mechanic's  lien  for  materials  furnished 
on  running  account,  7-947. 
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MECHANICS'  LIENS  —  continued. 

Right  of  mechanic's  lien  claimant  to  file  new 
claim  when  first  claim  is  invalid,  15- 
1086. 

Effect  of  incorrect  designation  of  owner  of 
property  in  statement  of  claim  for  me- 
chanic's lien,  14-689. 

11.  Waiver. 
Extension  of  credit  as  waiver  of  mechanic's 
lien,  20-522. 

12.  Enfokcement  of  Otheb  Remedies. 
Right  to  enforce  mechanic's  lien  and  to  pur- 
sue   other    remedy    simultaneously,    3- 
1100. 

13.  Cross  Bill  in  Foreclosure  Proceedings. 
Right  to  file  cross  bill  in  proceedings  to  fore- 
close mechanic's  lien,  9-228. 

14.  Docteine  of  Instantaneous  Seizin. 
Application     of     doctrine     of     instantaneous 
seizin  to  mechanic's  lien,  7-624. 


MEDICAI.   ATTENTION. 

Duty  of  person  injured  to  secure,  see  Physi- 
cians AND  Surgeons. 


MEDICAI.   BOOKS. 

As  evidence,  see  Evidence. 

MEDICAI.   EXAMINATION. 

Answers  made  by  insured  in,  see  Insurance. 
Physical  Examination,  see  that  title. 

MEDICINE. 

Drugs,  see  Drugs  and  Druggists. 
Medicinal  preparations  as  intoxicants,  see  In- 
toxicating Liquors. 
Practice  of,  see  Physicians  and  Surgeons. 

MEETING. 

Churches,  see  that  title. 
DiSTUTtHiNG  Meeting,  see  that  title. 

MEMBERS. 

Of  benefit  societies,  see  Benevolent  or  Bene- 
ficial Associations. 

Of  building  associations,  see  Building  and 
Loan  Associations. 

Of  corporations  generally,  see  Corporations. 

Of  religious  societies,  see  Religious  Soci- 
eties. 

Of  stock  or  produce  exchanges,  see  Ex- 
changes. 

Of  unincorporated  associations,  see  Societies 
AND  Unincorporated  Associations. 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  10. 


MEMORANDUM. 

Of  contract  required  by  statute  of  frauds,  see 
Frauds,  Statute  of. 


MEMORY. 

Evidence  of  statement  made  to  witness  where 
latter  has  forgotten  facts,  see  Evidence. 

Forgotten  facts  as  newly  discovered  evidence, 
see  New  Trial. 

Memorandum  as  evidence  of  past  recollection 
of  witness,  see  Evidence. 

Recovery  of  payment  made  through  forget- 
fulness,  see  Payment. 

Right  to  inspect  memorandum  used  to  re- 
fresh, see  Witnesses. 

Weight  of  testimony  based  on  memory  of  oral 
statements,  18-1191. 


MENTAL   CAPACITY. 

Insanity,  see  that  title. 

Of  parties  to  contracts,  see  Contracts. 

Of  testators,  see  Wills. 


MENTAL   SHOCK. 

As  element  of  damage,  see  Damages. 

MENTAL   SUFFERING. 

Damages  for,  see  Damages. 

MERCANTILE   AGENCIES. 

Reports  of  as  defamatory,  see  Libel  and 
Slander. 

MERCHANDISE   BROKERS. 

See  Brokers. 

MERCHANDISES. 

Bulk  sales  of,  see  Fraudulent  Conveyances. 

Sales  of  on  Sunday,  see  Sundays  and  Holi- 
days. 

Sales  of  within  statute  of  frauds,  see  Frauds, 
Statute  of. 

"  Merchandise  "  as  including  vessels,  11-681. 

MERGER. 

Of  estates,  see  Estates. 

MESSAGES. 

Telegraph  messages,  see  Telegraphs  and 
Telephones. 
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E;?:pbe^s  Mbs^engees,  see  that  title. 

METERS. 

Water  meters,  see  Waterwobks  and  Watep 
Companies. 

METBOFOLITA])f   FOUPE. 

Statute    creating,    see   Municibai,   Cokpoba- 

TlOlitS. 

MIDWIFERY. 

As  piiaptifie  of  ^le(}ici^e,  see  Phtsicians  4Nn 
Stjegeons. 

laiL^AGE. 

Witnesses'  right  to,  .^ee  Witnesses. 

MII.ITARY   COURTS. 

Generally,  seg  ppn^TS. 

Trial  by  as  bar  to  prosecution  in  civil  courts 
afl4  liice  versa,,  see  CbiminAL  3Li^\(!» 

MiLiTAR^Y  b¥:^9V4.ti:qns. 

Jurisdiction    pjf    cj'iines    cpmrnitfed    on,    see 
CBiMiisTAL  Law.     ' 

MHilTIA. 

Civil  liability  of  officer  to  eivili3,p,  fop  acts 

of  militia,   16-1164. 
Statutes  requiring  counties  to  support  mili- 

ti|,,  1-1??. 

MILK. 

See  Food. 


MINES  AND  MINERALS  —  contwMed. 
Owjjerphip     of.   minerals     in     highway,     see 

SS^EETS    AND    :g.IGBV4Y8. 

Partnerships  in  mining  enterprises,,  see  Pabt- 


Ppllution  of  streams,,  see  Waxebs  and 
"Watebcoubse^,   ]'     ' ' 

statute  of  frauds  as  affecting,  see  Fbauds, 
Statute  of. 

Taxation  of  interest  in  minerals,  see  Taxa- 
tion. 

Petroleum  and  natural  gas  as  minerals,  20- 
937.      '    ■'■,'''  "''    '         "       '   ■   ' 

Right  of  owner  of  land  to  waste  gas,  petro- 
leum, percolating  waters,  or  other  un- 
derlying substance  to  injury  of  neigh- 
bor, 4-^57. 

Constitutionality  of  legislation  to  preveijt 
waste  of  natural  gas,  petroleum,  water, 
and  the  like  by  private  owier,' 4-213; 
16-1001. 

Open  quarrying  not  included  under  reserva- 
tion of  "mines  and  mineral?,"  2i-639i 

Mining  lease  as  sale  of  land,  9-524. 

Covenants  in  mining  leases  for  diligent  prose- 
cution; of  woifi,  2-44S;  20-1165. 

Right  of  lessee  under  mining  lease  to  remove 
raaehinery  and"  other  appliances,  2-738. 

Acquisition  of  title  to  inines  by  adverse  pos- 
session,  6-142. 

Sufficiency  oi  disQOyery  of  ipjperal  to  support 
location  of  mining  claim,  15-628. 

Measure  ofr  ^^QJ^'g^.s  for  a^jS(^natij3n  of  min- 
eral lands,  2-966. 

Measure  of  damages  for  wrongful  working  of 

minej  8-43.  '  ^  -  •" 

Partition    of    mining    interests    and    mining 

■     rights,^  15-778.-    ,  ''       ,,'       ;'   '.   ,'    ,'  ,, 
Validity    of    statutes    regulating    weighing, 

etc.,   of  minerals   which   are   mined  by 

employees  b^  wpigljt,  lilj-74. 


MINISTERIAL   ACTS. 

Undfer  Sunday)  laws,  see  Sundays  and  Holi- 
days. 


MILLS. 

Taking  or  damaging  land  to  create  water 
power  for  mills  and  manufactories^  l'- 
1060;  4-992. 


MINES   AND   MINERALS. 

Grant  of  mining  rights  as  releasing  liability 
for  subjacenii  support,  see  Adjoining 
Landowners! 

Injuries  to  servant  from  negligence  of  mine 
boss  or  foreffisfn,  ss^q  I^AStee  and  Ser- 
vant. 

Life  tenant's  right  to  remove  minerals,  see 
Life  Estates. 


MINISTERS    OF   THE    GOSFEL. 

Communications  to  as  privilege,  see  Wit- 
nesses. 

Exemption  of  parspijage  from  taxation,  see 
Taxation. 

Imputation  on  clergyman  as  Ijbel  or  ^l^nder, 
2,0-7,18. 


MINORS. 

CHp,D^PN,  see  thaj;  titi,e,., 

Employment  of,  see  Master  and  Siijivant. 

IpfS-npy.,  see  Ini-ants. 

Liquor  sales  to,  see  iNTOXip^TlNO  LiCiUOES. 
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Mirrors  as  perso^ialty  ojf  realty,   1-687. 

MISCARRIAGE. 

As  element  of  damage,  see  Damages. 
Promise  to  answer  for,  see  Feauds,  Statute 

OF. 

MISCHIEF. 

Malicious  Mischief,  §ee  that  title. 

MISBEMEANORS. 

Generally,  se*  Cmminal  Law  and  cross-ref- 
erences. 
Arrest  for,  see  Abbest. 

MISFEASANCE. 

Of  corporations,  see  Cobpobations. 

MISJOINDER. 

Of  defendants  in  tort  actions,  see  Pabties  to 
Actions. 

MISREPRESENTATIONS. 

Generally,  see  Feaud  and  Deceit  and  cross- 
references  thereunder,  and  see  the  vari- 
ous titles  relating  to  suhjects  of  mis- 
representation. 

Carrier's  liability  for  loss  of  goods  as  af- 
fected by,  see  Carbiebs. 

As  cresLtiiig  estoppel',  see  Estoppel. 

Fals6  Pbetenses  and  Cheats,  see  that  title. 

Of  infants,  see  Infants. 

Infringement  of  trademark  as  affected  by,  see 

OfRAD^MABKS,    TBADE    NAMES,    AND    UN- 

FAiB  Competition. 

MISTAKE. 

Acceptance  of  goods  after  discovery  of,  see 
Sales. 

Of  carrier  in  fixing  freight  rate,  see  Caeriees. 

Election  of  remedies  by  pursuit  of  mistaken 
remedy,  see  Election  of  Eemedies. 

Equitable  relief  for,  see  Equitt  and  cross-ref- 
erences. 

Fees  paid  to  public  oflBcers  through,  see  Pub- 
lic Opficebs. 

Of  Are  insiirjipce  agent  in  degpriljing  l(p<;ation 
of  property,  see  Insurance. 

Injunction  against  legal  proceedings  on 
■    ground  of,  see  In.iuncTions. 

In   insurance,   fve   also  Inritb/VNCE. 

Ip  middle  i;jitia)  of  narne,  see  Names. 

Payment  of  interest  through,  see  Interest. 

Payment  t9.  publj,?  .Offficer  t^rpijgjh,  ,^ee  PuwijG 
Officers. 


MISTAKE  —  pqntinwd. 

Possession  by  as  adverse,  see  Adverse  Pos- 
session. 

Eeformat'Qn  for,  see  Re^obmaiion  of  In- 
struments. 

Usury  in  reservation  of  i^iterest  tlwpffgh,  s^e 
Usury. 


MITIGATION    OF   DAMAGES. 

See  Damages. 

MOBS. 

Constitutionality  of  statutes  making  munici- 
pality liable  for  injuries  caused  by 
mobs,   6-268;    14-1133. 

What  constitutes  mob  or  rjot  for  vifhich  mu- 
nicipality is' liable,  11-185;   18-151. 

Liability  of  municipality  for  damage  caused 
by  mob  a,s  dependent  on  notice  to  au- 
thorities, 8-465. 

MONEY. 

Alimony  and  Suit  Monet,  see  tliat  title. 

As  bail,  see  Bail.  '  ' 

Banks  and  Banking,  see  that  title. 

Carriage  of,  see  Cabriees. 

Conversion  of,  see  Trover  and  Conversion. 

Embezzlement  of,  see  Embezzlement. 

Interest,  see  that  title'. 

'■  Money "  as  term  including  realty,  see 
Wills. 

Obtained  by  impersonation,  see  Robbeey. 

Public  officer's  liability  for  loss  of,  see  Pub- 
lic Officers. 

Telegraph  company's  failure  to  transmit,  see 
Telegraphs  and  Telephones. 

Tender,  see  that  title. 

Usury,  see  that  title. 

Bank  notes  as  money,  4-630. 
Doctrine  de  minimis  non  curat  lex  as  appli- 
cable to  fractions  of  money,  18-691. 

"  MONEYED   CORPORATION." 

What  is, "moneyed  corporation,"  20-136. 

MONOPOLIES  ANB  CORPORATE 
TRUSTS. 

Combination  preventing  njerchant  from  pro- 
curing goods,  see  Conspibacy. 

I!,estraiflt  of  trade,  ^ee  .Contracts. 

Unfair  competition,  see  Trademarks,  Trade 
NAif]Bs,  and  Unfair  Competition. 

A(;q,visitiop,  by  corporation  of  stock  in  an- 
other corporation  for  purpose  of  con- 
trolling same  ^.nd  preventing  competi- 
tion, 8-64. 
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MONOPOLIES  AND  CORPORATE  TRUSTS 
—  continued. 

Validity  of  contracts  between  public  service 
corporations  to  fix  prices  or  rates  or  to 
divide  trade  or  territory,  6-157. 

Constitutionality  of  statutes  granting  exclu- 
sive rights  or  privileges,  1-847. 

Constitutionality  of  statutes  designed  to  pre- 
vent monopolies  and  trusts,  6-846;  18- 
1154. 

Illegal  combinations  within  Sherman  Anti- 
trust Act,  2-956 ;  9-299. 

Anti-trust  statutes  as  applicable  to  combi- 
nation to  control  price  of  personal  ser- 
vices,  17-752. 

Validity  and  enforceability  of  collateral  con- 
tract entered  into  by  monopoly  or  cor- 
porate trust,  8-892. 

Power  of  state  to  grant  to  private  individual 
exclusive  right  to  shellfish  within  waters 
of  state,  16-198. 

Eight  of  railroad  company  to  grant  exclusive 
privileges  on  depot  grounds,  2-190;  14- 
494. 

MONUMENTS. 

Bequests  for,  see  Wills. 
Taxation    of    money    appropriated    for,    see 
Taxation. 

Meaning  of  term  "  monument "  as  used  in 
will  directing  monument  to  be  erected 
for  testator  or  other  person,  19-1158. 

Contract  to  make  tombstone  or  monument  as 
within  statute  of  frauds,   10-309. 


MOORING. 

Vessels,  see  Ships  and  Shipping. 

"MORE   OB   LESS." 

As  phrase  occurring  in  deeds,  12-297. 
As    phrase    occurring    in    personal    property 
contracts,  12-294. 

MORTALITY   TABLES. 

Admissibility,  in  action  for  death  by  wrong- 
ful act,  of  mortality  tables  to  show 
probable  duration  of  life,  12-425. 

MORTGAGES  AND  DEEDS  OF 
TRUST. 

1.  Nature.  Execution,  and  Provisions  of 

Contract. 

2.  Liability  op  Mortgagor  for  Debt. 

3.  Lien  op  Mortgage. 

4.  Rents  and  Profits,  Taxes,  and  Insur- 

ance. 

5.  Foreclosure  and  Sale. 

6.  Redemption. 


MORTGAGES  AND  DEEDS  OF  TRUST  — 

continued. 

Accrual  of  action  for  mortgage  debt,  see  Limi- 
tations OP  Actions. 

Acknowledgment  of,  see  Acknowledgments. 

Of  animals  as  including  increase,  see  Ani- 
mals. 

Assumption  of  by  grantee  as  covenant  run- 
ning with  land,  see  Covenants. 

Chattel  Mortgages,  see  that  title. 

Condemnation  award,  mortgagee's  right  to, 
see  Eminent  Domain. 

Consolidated  corporation's  power  to  issue 
mortgage  bonds,  see  Corporations. 

Of  corporate  property,  see  Corporations. 

Debt  antecedent  thereto  as  consideration,  see 
Contracts. 

Deed  operating  as  mortgage  by  parol  agree- 
ment, see  Frauds,  Statute  of. 

Dower  rights  in  equity  of  redemption,  see 
Dower. 

Execution  of  on  another's  property,  see  FAI.8E 
Pretenses  and  Cheats. 

False  pretenses  in  giving,  see  False  Pee- 
tenses  and  Cheats. 

Fire  insurance  policy,  mortgage  clause  in, 
see  Insurance. 

Fixtures  placed  on  premises  after  mortgage, 
see  Fixtures. 

Foreclosure  sale  as  breach  of  condition  in  flre 
policy,  see  Insuranqe. 

Of  homesteads,  see  Homestead. 

Insurance  policy  referring  to,  see  Insurance. 

Law  governing  as  to  usury,  see  Conflict  op 
Law. 

Oral  agreements  to  mortgage,  see  Frauds, 
Statute  op. 

Parol  agreements  that  deeds  shall  operate  as, 
see  Frauds,  Statute  op. 

By  partner  of  firm  assets,  see  Partnership. 

Party  entitled  to  sue  on  policy  covering  mort- 
gaged property,  see  Insurance. 

Possession  of  written  evidences  of  indebted- 
ness as  raising  presumption  of  payment, 
see  Payment. 

Recording  of,  see  Records. 

Recording  deeds  intended  as,  see  Records. 

Subrogation  of  junior  mortgagee,  see  Subbo- 

GATION. 

Tax  sale,  mortgagee  purchasing  premises  at, 
see  Taxation. 

Tenant  in  common  paying  mortgage,  see  Ten- 
ants IN  Common. 

Tenant  in  common's  right  to  purchase  at  sale, 
see  Tenants  in  Common. 

Usury  law  governing  as  to,  see  Conflict  of 
Laws. 

By  wife  of  separate  property  for  husband's 
debt  as  creating  her  surety,  see  Sdbett- 

SHIP. 

1.  Nature,  Execution,  and  Provisions  of 
Contract. 

Price  as  consideration  in  determining  whether 
deed  was  intended  as  mortgage,  20-1199. 

Instrument  in  form  of  chattel  mortgage  as 
mortgage  on  realty,  14-1101. 

Mortgage  on  land  as  movable  or  immovable. 
20-715. 


MORTMAIN  —  MOTOR  VEHICLES. 
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MORTGAGES  AND  DEEDS  OF  TRUST  — 
continued. 

Competency  of  attesting  witness  to  deed  or 
mortgage,  15-591. 

Validity  and  enforceability  of  provision  in 
mortgage  fixing  attorneys'  fees  on  fore- 
closure, 19-1068. 

2.  LiABiuTT  OP  Mortgagor  fob  Debt. 

EflFect  of  release  by  mortgagee  of  mortgaged 
premises  to  grantee  of  mortgagor  on 
liability  of  mortgagor  for  mortgage 
debt,  6-550. 

Extension  of  time  to  grantee  who  has  as- 
sumed mortgage  debt  as  releasing  per- 
sonal liability  of  mortgagor,  9-259. 

3.  Lien  of  Mortgage. 

Effect  on  mortgage  of  tender  of  mortgage 
debt  after  maturity  and  before  foreclo- 
sure, 8-363. 

By  whom  tender  of  mortgage  debt  must  be 
made  to  extinguish  lien,  7-1065. 

Continuing  lien  of  mortgage  after  payment 
to  secure  another  debt,  4-316. 

4.  Rents  and  Profits,  Taxes,  and  Insur- 
ance. 

Application  of  rents  and  profits  in  hands  of 
mortgagee  in  possession,  3-1132. 

Right  of  mortgagee  to  recover  in  direct  suit 
against  mortgagor  taxes  paid  on  mort- 
gaged property,  15-525. 

Application  by  mortgagee,  on  mortgage  debt, 
of  money  received  by  him  on  fire  insur- 
ance policy  procured  for  his  benefit  by 
mortgagor,   9-66. 

Liability  to  mortgagor  of  mortgagee  who 
agrees  to  procure  fire  insurance  on 
mortgaged  premises  for  failure  prop- 
erly to  insure,  11-936. 

5.  Foreclosure  and  Sale. 

Foreclosure  of  mortgage  by  pledgee,  16-125. 

Necessity  of  notice  by  mortgagee  to  mort- 
gagor of  intention  to  exercise  power  of 
sale  in  mortgage,  11-170. 

Proper  place  of  sale  under  mortgage  contain- 
ing power  of  sale  "  at  courthouse," 
where  courthouse  is  removed  or  de- 
stroyed or  there  is  more  than  one,  11- 
166. 

Power  of  trustee  under  trust  deed  to  resell 
property  after  invalid  first  sale,  17-755. 

Remedy  of  one  improperly  omitted  as  party 
to  foreclosure  proceedings,  4-848. 

Injunction  to  restrain  sale  of  property  under 
mortgage  or  trust  deed  on  pround  that 
action  on  debt  secured  is  barred  by  stat- 
ute of  limitations,  7-189. 

Absence  of  mortgagor  from  state  as  suspen- 
sion of  running  of  limitation  against  ac- 
tion for  foreclosure,  8-1173. 


MORTGAGES  AND  DEEDS  OF  TRUST  — 
continued. 

6.  Redemption. 
Right  of  tenant  for  years  to  redeem  premises 
from  mortgage,  4-807. 

Riglit  of  married  woman  to  redeem  mort- 
gaged premises  during  life  of  husband, 
6-475;    15-315. 

Constitutionality  of  act  extending  time  for 
redemption,  2-801. 

Right  of  dower  in  equity  of  redemption,  12- 
481. 

MORTMAIN. 

Charitable  gifts  affected  by  mortmain  stat- 
utes, see  Charities. 

Perpetuities  and  Trusts  for  Accumula- 
tion, see  that  title. 

MOTIONS. 

Generally,  see  the  subjects  to  which  motions 

relate. 
For  change  of  venue,  see  Change  of  Venue. 

MOTIVE. 

As  evidenced  by  other  crimes,  see  Criminal 

Law. 
Malicious  motive  as  rendering  act  unlawful, 

see  Malice. 


MOTOR   VZTHICLES. 

Streets  and  Highways,  see  that  title. 
Street  Railways,  see  that  title. 

Vehicles  coming  within  terms  "  automobile," 
"motor  vehicle,"  etc.,  16-608. 

Automobile  as  inherently  dangerous  machine, 
19-1229. 

Rights  and  duties  of  persons  driving  automo- 
biles in  highways,  13-463. 

Liability  of  owner  of  automobile  fnr  acts  of 
his  chauffeur  or  agent,  10-732;   12-972. 

Liability  for  resulting  injuries  of  one  who 
leaves  automobile  standing  in  highway 
unattended,   16-402. 

Criminal  liability  of  owner  or  driver  for  in- 
juries  inflicted  by   automobile,    18-239. 

Negligence  of  driver  as  imputable  to  occu- 
pant of  automobile,  19-1225. 

Opinion  evidence  as  to  speed  of  automobile, 
19-754. 

Statutory  regulation  of  automobiles  in  mat- 
ters other  than  speed,  5-793;   12-291. 

Validity  of  statute  or  ordinance  prohibiting 
use  of  automobiles  within  certain  terri- 
torial  limits,   15-1169;    20-516. 

Effect  on  rights  and  liabilities  of  owner  or 
driver  of  automobile  of  failure  to  com- 
ply with  statutory  regulations  as  to 
registration,  license,  displaving  number, 
etc.,   18-242. 

Use  of  highway  by  traction  engine,  15-1074. 
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sioVables. 

Mortgages,  see  Mortgages  and  Deeds  of 
Trust. 

MOVING   BUILDINGS. 

See  BuiLDiNOS. 

MULAttdES. 

See  Negroes. 

MUNICIPAL   CORPORATIONS. 

1.  Okganization,    FSAScHlst,    And    Legal 

STATfes,  190. 

2.  GOVEHNING    BODT,   OtTIGfiRB   AND    AGENTS, 

150. 

3.  Subjects     op    Regulation    and     Ordi- 

nances, 151. 

4.  Torts  Generally,  151. 

5.  Contracts  Generally,  151. 

6.  JCoNEYs,   Securities,   and  OBLts-ArioNSj 

151. 

7.  Public  Works,  Property,  and  Improve- 

ments, 152. 

a.  Generally,  152.   .  , 

b.  Light,  Water,  and  Ice,  152; 

c.  Drains,      Sewers,      <ind      Dumpi/mg 

Grounds,  152. 

d.  Buildings,    Jails,    Hospitals,    Alms- 

houses, andScliOols,  152. 

8.  Fire  and  Police  Departments,  152. 

9.  Filing  of  Claims  against  Munictpaii- 

ties,  152. 
10.  Actions,  153. 

Action  by  municipality  as  bar  io  suit  by  citi- 
zens, see  Judgments. 

A^biltatiori  bf  claims  against,  see  Arbitra- 
tion AND  Award. 

Bridges,  see  thdt  title. 

Buildings  of  miinici{)ality  eteeted  in  Street, 
see  Streets  and  Highways. 

Buildings,  ordinances  limiting  height  Of,  see 
Ordinances. 

Burial    of   dead,    ordinances    regulating,    see 

CfeMfiTERIES. 

Compromise  of  claims  against,  see  Compro- 
litiSE  AND  Settlement. 

Condefnnation  of  land  by,  see  EMiNfiNi  Do- 
main. 

Distinguished  ftotti  private  eorporationS,  see 
Corporations. 

Estoppel  of,  see  Estoppel. 

Exemption  from  taxation  granted  by,  see 
Taxation. 

Gas  and  GXs  Companies,  see  that  title. 

Gates  ahd  flagmen.  poWei*  tb  tequire  at  cross- 
ings, see  RAitftoAiiS. 

Health,  see  that  title. 

Highways,  see  STRtaiTS  a^d  HibbwAYS. 

Hospitals  and  AsylUms,  see  also  that  title. 

Initiative  arid  referenduhi  pi-ovisions  iri  char- 
ters, see  iNItlATIVE  AND  Eeeerendum. 

Judgment  liens  on  property,  see  Judgments. 

Jurisdiction  of  municipal  court,  see  Courts. 

Licenses,  see  that  title. 


MUNICIPAL  CORPORATIONS  — coretm«ed. 

Nuisances,  liability  for  failure  to  abate,  see' 

Nuisances. 
Qceupation  taxes,  see  Licenses. 
bfdmances  generally,  see  Ordinances. 
Parks,  see  Parks  and  PtBLic  Squares. 
Privilege  taxes,  see  Licenses. 
Proceedings  for  violation  of  ordinances,  na- 

tare  of,  see  ACtwaSrs. 
Propositions  submitted  to  voters,  statement 

of,  see  Elections. 
Piiblic  officers  generally,  see  Publm  Officers. 
PtitrJic'  "squares,     see    Parks    and    Public 

S9UARES. 
QjSAtiktiTi^,  see  that  title. 
Qtffi  wSi'fahto'  against,  see  Quo  Warranto. 
Recolfils  as  affeefed  by  parol  evidence,  see  Evi- 
dence. 
Rewards  oiTered  by;  see  Rewarids. 
Schools,  see  that  title. 
Sfepstratidn   of  white   tad   negro   passengers, 

bJ-dinafaees  requiring,  see  Carriers. 
Sidewalks,  see  Streets  and  Highways. 
Special  oii   Logal  Assessments,   see  tha^ 

title.- 
Streets,  see  Streets  and  Highways. 
Taxation  geTierallyj  See  Taxation. 
Waterworks    and    Water    Companies,    see 

that  title. 
WKarVes  Erected  at  terinination  oi  streets,  see 

Wharves. 

1.  Organizationj     Franchise,     and    Legal 

STA.TUS. 

Constitutionality  of  special  or  lob^l  la*s  an- 
nexing and  cdnsolidatine  dorpbrations, 
3-499. 

Collateral  attack:  bn  le^Hty  bf  liflinitipal  or- 

gainikati6nj.S-242s  11-106(5. 
Estoppel  of  state  to  question  validity  of  de 

/<roto  municipality,  12-281. 
Validity  of  statute  classifying  ac'cording  to 

difWWftCes  in  p-bptilation.'lS-Sse. 
Repeal  or  modification    of    statute    affecting 

municipal  corporation  as  impairment  of 

obligatiofl  of  coatraet  between  state  and 

municipality,  4-794. 
Dissolution   of   municipalit.y   by    nonuser   or 

misuser  of  franchise,  12-1137. 

2.  Governing  Sody,  Officers  and  Agents. 

Municipal  council  as  judge  of  qualifications 
of  its  rnembers,  16-162; 

Right  of  municipal  council  to  exblude  public 
from  meetings,  13-407. 

Propriety  of  exercise  of  power  by  municipal- 
ity by  resolution,  3-654. 

Delegation  of  power  by  governing  ,  body  of 
municipality  to  committee,  15-1095. 

Veto  power  of  mayor  as  extending  to  appoint- 
ment by  municipal  council  to  office,  15- 
1066. 

Inherent  power  of  municipal  corporations  to 
remove  their  own  officers,  10-886i  . 

When  prohibition  will  lie  against  couribil  or 
executive  ofBcer  of  inunicipal  coi'pora- 
tion,  20-962.  ^ 
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3.  Subjects     of     Regulatioi*     and     Obdi- 

NANCES. 

Injunction  against  passage  of  municipal  ordi- 
nance or  resolution,   19-2D8. 

Municipal  ordinance  as  within  iurview  of 
clause  in  Federal  Constitution  against 
injpairment  of  obligatioii  of  cohtficis, 
12-5d'3. 

Impairment  of  ordinance  granting  privilege 
as  impairment  of  contract  obligation,  3- 
88. 

Applicability  to  municipal  corporations  of 
constitutional  prohibition  against  spe- 
cial laws  conferring  corporate  privileges 
or  powers,  9-1172. 

Validity  and  effect  of  ordinance,  covering 
saine  ground  as  statute,  4-2;  13-799. 

Validity  of  ordinance  vesting  disctetion  as  to 
its  enforcement  in  municipal  dfficials,  6- 
749  J  13-652. 

Territorial  effect  of  municipal  ordinanfee,  13- 

136. 
Right  of  municipality  to  exercise  corporate 

powers  beyond  municipal  liniits,  7-321! 

10-132. 
Applieabilitv  of  municipal  ordinance  to  state, 

17-1003. 

Validity  of  legislation  establishing  building 
lines,  19-18§. 

Validity  of  ordinance  requiring  permit  to 
erect  or  repair  building  within  citiy,  13- 
1187. 

Power  of  municipality  to  prohibit  keeping  of 
hogs  within  corporate  limits,  9-178. 

Validity  of  ordinance  regulatiilg  keeping  of 
poultry  within  municipal  limits,  14^ 
1003. 

Constitutiohality  of  ordinances  i-^ulating  re- 
moval of  dead  animals,  2-496,       i 

Validity  of  ordinances  r^ulating  l-emOVa!  of 

garbage;  4-281;  19-1221: 
Municipal  control  of  advertising,  16-699. 
Munifcjpal  regulation  Of  bill-boards  and  sigtis, 

2-897;  16-766. 

Right  of  municipality  to  prohibit  distribu- 
tion of  handbills,  etc.,  5-423. 

Validity  of  smoke  ordinance  or  statutes;  2- 
582;  13-1205. 

Keeping  of  billiard  or  pool  table  as  subject 
of  exercise  of  police  power,  11-66. 

Municipal  regulation  of  location  df  tielfegraph 
or  telephone  line,  16-441. 

Power  of  municipality  to  require  railroad  or 
street  railway  to  stop  cars  at  certain 
points,  17-552. 

Validity  of  statute  or  ordinance  prohibiting 
use  of  automobiles  within  certain  terri- 
torial limits,  20-516. 

tower  of  municipality  to  tkx  vehicles  using 
streets  for  carrying  persons  or  property 
for  hire,  5-908 ;  14-545. 


4.  Torts  Generally. 

Liability  of  municipality  for  failure  to  per- 
form ministerial  duties,  1-958. 

Liability  of  municipal  corpqration  for  acts  or 
he^Mgehce  of  independent  contractor  in 
repairing  or  improving  street  or  high- 
way, 16-433. 

Statute    requiring    "  claim  "    or   "  demand  " 

against  munieipdlity  to  be  fireserited  to 

council  as  including  claim  for  tort,  19- 

1113. 
Constitutionality  of  statute  inaking  iuunici- 

pality    liable    for    injuries    caused    by 

mobs,  6-268;  14-1133. 
Mob  or  rioj  for  which  municipality  is  liable, 

11-185. 
Liability  of  municipality  for  damage  caused 

by    inob    as    dependent    on    notice    to 

authorities,  8-465. 

5.  Contracts  Generally. 

Liability  of  municipal  corporation  upon  im- 
plied contract,  2-509. 

Control  by  courts  of  act  of  municipality  in 
letting  municipal  contract,  17-650. 

Right  of  municipality,  when  required  by  law 
to  let  contracts  at  public  bidding,  to 
contract  for  patented  or  monopolized  ar- 
ticle, 3-745;  10-709. 

Rl^ht  of  municipality  to  contract  for  peri- 
odical payments  throughout  term  of 
ygai-S  whterte  aggregate  payinenta  exceed 
authorized  debt  limit,  7-150. 

Evasioil  Of  rHtinicipal  debt  limit  by  oreatibM 
of  Holding  corporation  or  cbntrkct  for 
future  purchase,  2-986. 

Liability  of  munifcipality  under  executfed  con- 
tract in  which  municipal  offifefet  is  in- 
terested; 3-672. 

Estoppel  of  muiiieipality  to  dfeny  validity  of 
contract  ulider  void  statute,  2-403. 

6.  Mosers,  SfecTjftiTiss,  and  Obligations. 

Implied  power  of  municipality  to  borrow 
money  or  to  incur  indebtedness  for  pub- 
lic improvements,  6-760. 

Recitals  in  municipal  bond  that  debt  limit 
has  not  been  exceeded  a?  affecting  valid- 
ity thereof  in  hands  of  purchased,  17- 
1243. 

Interest  on  municipal  bonds  as  factor  in  de- 
termining whether  municipality  has  ex- 
ceeded constitutional  debt  limit,  17- 
1243. 

Right  of  municipality  to  contract  for  public 
improvement  with  deferred  payments 
where  cost  exceeds  authorized  debt 
limit,  17-420. 

Necessity  of  compliance  with  statutory  re- 
quirements as  to  notice  of  election  to 
vote  oil  issue  of  bonds,  18-1137. 

Validity  of  bonds  issued  for  terra  longer  than 
life  of  municipality,  19-1106. 
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MUNICIPAL  CORPORATIONS  — contijiwed. 

Necessary  parties  in  action  to  determine  va- 
lidity of  municipal  securities  and  ob- 
ligations, 5-858. 

Negotiability  of  municipal  bonds,  5-196. 

Interest  on  city  warrants,  10-209. 

Commencement  of  running  of  statute  of  limi- 
tations against  bonded  indebtedness  of 
municipality,  14-102. 

Running  of  statute  of  limitations  against 
warrants  of  municipal  or  quasi-munici- 
pal corporations,  2-394. 

Right  of  municipality  to  tax  its  own  securi- 
ties in  hands  of  holder,  19-411. 

Power  of  municipality  to  appropriate  moneys 
for  celebrations  and  entertainments,  11- 
976. 

Power  of  municipality  to  appropriate  money 
for  defense  of  its  officers,  3-435. 

Appropriations  of  public  moneys  for  private 
purposes,  1-935. 

Time  of  apportionment  of  assets  or  liabilities 
of  counties,  towns,  or  municipalities  in 
ease  of  division  of  territory  by  legisla- 
ture, 18-324. 

7.  Public  Wobks,  Peopeety,  and  Impbove- 

MENTS. 

a.  Generally. 

What  are  "public  works,"  11-594. 

Power  of  municipal  corporation  to  own  prop- 
erty disconnected  from  public  use,  18- 
551. 

Power  of  municipality  to  take  property  as 
trustee,  17-746. 

Right  of  municipality  to  rent  municipal  prop- 
erty to  private  persons,  16-1096. 

Liability  of  municipality  for  injuries  result- 
ing from  defective  plan  of  public  work, 
14-752. 

Rights  of  gas  or  water  company  as  against 
municipality  interfering  with  pipes  in 
making  public  improvement,  6-390. 

State  regulation  as  to  labor  upon  material 
to  be  used  in  municipal  improvement  as 
interstate  commerce  regulation,  3-309. 

b.  Light,  Water,  and  Ice. 

Liability  of  municipal  corporation  for  negli- 
gence in  operation  of  electric  light 
plant,  9-851. 

Liability  of  municipality  for  negligence  in 
construction  or  operation  of  waterworks, 
14-1010. 

Po^er  of  municipality  to  operate  plant  for 
purpose  of  furnishing  ice  by  inhabi- 
tants, 20-204. 

c.  Drains,  Seieers,  and  Dumping  Grounds. 
Right  of  municipality  to  drain  surface  water 

from  highways  upon  adjacent  land,  6- 

990. 
Right  of  abutting  owner  to  compensation  for 

construction  of  sewer  in  street  or  alley, 

18-955. 


MUNICIPAL  CORPORATIONS  — continued. 
Liability  of  municipality  for  defective  sewers 
or  sewerage  system,  4-1089;  14-174. 

Liability  of  municipality  for  failure  to  clean 
and  repair  sewers,  13-470. 

Municipal  liability  for  damage  caused  by  use 
of  stream  for  sewerage  purposes,  (3-177; 
11-588. 

Liability  of  municipality  for  injuries  result- 
ing from  maintenance  of  dumping 
ground,  11-189. 

d.  Buildings,  Jails,  Hospitals,  Almshouses, 
and  Schools. 

Power  of  municipality  to  erect  hall  or  build- 
ing for  public  meetings  of  citizens,  12- 
1112. 

Liability  of  municipal  corporation  for  unsafe 
or  unhealthy  condition  of  jails,  4-516; 
12-797. 

Liability  of  municipality  for  negligence  in  re- 
spect to  condition  of  or  performance  of 
services  incident  to  hospitals,  pest- 
houses,  and  almshouses,  4-624. 

Municipal  hospital  for  contagious  diseases  as 
nuisance,  6-823. 

Liability  of  municipal  corporation  for  defec- 
tive condition  of  public  school  premises, 
3-884;  10-406. 

8.  FiEE  AND  Police  Depabtments. 

Authority  of  state  to  control  and  regulate  fire 
department  in  municipality,  14-357. 

Liability  of  municipality  for  negligence  of 
firemen,  7-807. 

Liability  of  municipality  for  injuries  to  fire- 
men, 18-508. 

Liability  of  railroad  company  for  interfer- 
ence with  firemen  in  extinguishing  fire, 
6-630;  12-562. 

Validity  of  statute  or  ordinance  imposing  tax 
on  fire  insurance  companies  for  fire  pro- 
tection purposes,  17-261. 

Construction  of  ordinance  forbidding  erection 
of  certain  buildings  within  fire  limits, 
18-183. 

Right  of  municipality  to  remove  building 
erected  within  fire  limits  in  violation  of 
valid  ordinance,  9-292. 

Validity  of  statutes  creating  metropolitan  po- 
.      lice,  8-1102. 

Liability  of  municipality  for  acts  of  police 
officers,  13-1017. 

Liability  of  municipality  in  respect  to  man- 
agement and  maintenance  of  police  de- 
partment buildings,  13-763. 

9.  FiLiNo  OP  Claims  against  Municipali- 
ties. 

Infancy  or  other  disability  of  claimant  as  sus- 
pending limitation  of  time  for  filing 
claim  against  municipality,  13-488. 

Amount  of  damages  recoverable  against 
municipality  as  affected  by  statement  of 
damages  in  claim  previously  filed,  4- 
826. 
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MUNICIPAL  CORPORATIONS  —  continued. 

10.  Actions. 

Jurisdiction  of  actions  against  municipal  cor- 
porations, 4-1170;   10-37. 

Right  to  plead  statute  of  limitations  against 
municipal  corporation,  20-427. 

Right  of  municipality  which  has  granted 
franchise  for  performance  of  public  ser- 
vice, to  compel  exercise  of  franchise, 
18-335. 

Right  of  private  individual  to  enjoin  viola- 
tion of  municipal  ordinance  not  nui- 
sance per  sc,  13-203. 

MUBDER. 

See  Homicide. 


MUSIC. 

Copyright  of,  see  Coptbights. 

MUTILATE. 

Meaning  of  "  mutilate,"  1-25. 


NAME  —  continued. 

Identity  of  name  of  defendant  in  criminal 
prosecution  with  name  of  person  pre- 
viously convicted  as  establishing  iden- 
tity of  person,  6-1026;  14-589. 

Validity  of  judgment  rendered  against  mar- 
ried vpoman  sued  in  maiden  name,  16- 
795. 

Privilege  of  naming  child  as  valid  considera- 
tion for  contract,  11-482. 

Forgery  by  use  of  fictitious  name,  18-482. 


NATIONAL   BANKS. 

See  Banks  and  Banking. 

NATUBAL   GAS. 

See  Gas  and  Gas  Companies. 

NATUBALIZATION. 

Fitness  of  alien  for  naturalization  as  deter- 
mined by  moral  or  intellectual  qualifica- 
tions, 16-281. 


MUTUAL   INSUBANCE. 

See  iNStTEANCE. 


NATUBAL   LAWS. 

Judicial  notice  of,  see  Evidence. 


MUTUAL   WILLS. 

See  Wills. 

NAME. 

Copyright  of,  see  Copteights. 

FORCEKT,  see  that  title. 

Identity  of  as  giving  right  of  action  for  de- 
famation, see  Libel  and  Slander. 

Of  parties  to  deeds,  see  Deeds. 

Trade  names,  see  Tbademaeks,  Trade  Names, 
AND  Unfair  Competition. 

Unincorporated  association's  right  to  sue  or 
be  sued  in  association  name,  see  Soci- 
eties AND  Unincorporated  Associa- 
tions. 

Right  of  individual  to  change  his  name,  18- 
704. 

Surname  under  which  one  may  or  must  bring 
action,  5-894. 

Effect  of  mistake  in  middle  initial  of  name  in 
legal  proceedings,  15-117. 

What  is  fictitious  partnership  name,  10-812. 

Application  of  doctrine  of  idem  sonans  to  let- 
ters "  D  "  and  "  T,"  15-912. 

"  Et  al."  in  place  of  names  in  process,  plead- 
ings, etc.,  14-571. 

Necessity  of  proving  both  alias  and  real  name 
where  both  are  pleaded,  19-894. 


NAVIGABLE   W^ATEBS. 

Hunting  on,  see  Game  and  Game  Laws. 
Waters  and  Watercourses,  see  that  title. 


NAVIGATION. 

Ships  and  Shipping,  see  that  title. 

NAVY. 
See  Army  and  Navy. 

NECESSABIES. 

Of  infants,  see  Infants. 

NECESSITY. 

Trespass  as  affected  by,  see  Trespass. 
Works  of  within  Sunday  laws,  see  Sundays 
and  Holidays. 

NE   EXEAT. 

Ne  exeat  in  suits  by  wife  for  support  or  for 
divorce  and  alimony,  3-295. 
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NEGATIVE   EVIDENCE. 

Proof  of  character  by,  see  Evtdence. 

NEGLIGENCE. 

1.  Gene^aixt. 

2.  conteibittokt  negligence. 

Generally,  see  titles  relating  to  acts,  persona, 
and  instrmnentalities  in  respect  to 
which  negligence  may  arise. 

Admissions  tending  to  show,  see  Evidence. 

Assignability  of  action  for,  see  Assignments. 

Of  attorneys,  see  Attobnets  at  Law. 

Of  bailees,'  see  Bailments. 

Bills  of  particulars  in  action  for,  see  Plead- 
ing. 

Of  carriers,  see  Cabbiebs. 

Charitable  institution's  liability  for,  see 
Chabities. 

Contributory  negligence  as  defense  to  action 
against  public  officer,  see  Public  Offi- 

CEBS. 

Contributory  negligence  in  crossing  railroads, 

see  Railkoads. 
Contributory  negligence  in  erection  of  burned 

building  near  railroad,  see  Railroads. 
Contributory    negligence    of    passengers,    see 

Cabbiebs. 
Contributory    negligence    of    pedestrians    on 

street  car  tracks,  see  Stkbet  Railways. 
Contributory    negligence    of    pedestrians    on 

streets,  see  Stbeets  and  Highways. 
Contribintpry  negligence  of  person  buying  poi- 
son by  mistake,  see  Dbugs  and  Dbug- 

gists. 
Contributory  negligence  of  railroad  workmen, 

see  Railroads. 
Contributory  negligence  of  servant,  see  Mas- 

TEft  AND  SEBVANT. 

Of  corporation  directors  or  officers,  see  COE- 
pobations. 

In  crossing  railroads,  see  Railboads. 

Death  caused  by,  see  titles  Death  by  Weong- 
FUL  Act  and  Homicide. 

Death  caused  by  as  manslaughter,  see  Homi- 
cide. 

Of  drivers  of  motor  vehicles,  see  MoTOB  Ve- 
hicles. 

Electric  company's  liability  to  person  on 
premises  to  which  current  is  supplied 
as  based  on,  see  Electbic  Light  anI) 
PovFEB  Companies. 

Electric  wire?,  stringing  alcove  ground  as 
negligence,  see  Electbic  Light  and 
PowEB  Compares. 

Of  employees  of  private  hospital,  see  Hospi- 
tals and  Asylums. 

Evidence  of  custom  on  issue  of,  see  Evi- 
dence. 

Evidence  of  generally,  see  Evidence. 

Of  gas  companies,  see  Gas  and  Gas  Com- 
panies. 

Of  hospital  employees,  see  Hospitals  and 
Asylums. 

Imputable  to  bailor,  see  Bailments. 

Indemnity  contracts  as  applying  to,  see  In- 
demnity Contbacts. 

Of  independent  contractors,  -see  Independent 

CONTBACTOBS. 


NEGLIGENCE  —  contint^ed. 

Of  insane  agents  or  servants,  see  Agency. 

Of  insane  person  confined  in  institution,  «'e 

Hospitals  and  Asylums. 
Of  insured  as  affecting  liability  of  insurer, 

see   INSUBANCE, 

Of  landlords,  see  Landlord  and  Tenant. 
Of  master,  see  Masteb  and  Servant. 
Of  master  of  vessel,  see  Ships  and  Shipping. 
Of  municipalities  generally,  see  Municipal 

COBPORATIONS. 

Of  municipalities  respecting  streets,  see 
Streets  and  Highways. 

Negotiable  instrument  drawn  negligently,  see 
Bills  and  Notes. 

Nuisance,  see  Nuisances. 

Of  pedestrians,  see  Stbeets  and  Highways. 

Of  pedestrian  on  or  crossing  street  railway 
tracks,  see  Street  Railways. 

Of  physicians,  see  Physicians  and  Sur- 
geons. 

Of  pilots,  see  Ships  and  Shipping. 

In  presentment  of  cheek,  see  Checks. 

At  railroad  crossings,  see  Railboads. 

Of  railroads  generally,  see  Kaieroads. 

Of  railroads  to  employees  and  servants,  see 
Master  and  Sebvant. 

Railroad  workmen,  see  titles  Master  and 
Sebvant  and  Railboads. 

Of  servants,  sec  Master  and  Servant. 

In  setting  fires,  see  Fibes. 

Stipulation  against  liability  of  carrier  to  per- 
sona riding  on  passes,  see  Cabbiebs. 

Of  street  railways,  see  Stbeet  Railways. 

Of  surgeons,  see  Physicians  and  Surgeons. 

Of  telegraph  or  telephone  companies,  see 
Telegraphs  and  Telephones. 

Of  tenants,  see  Landlord  and  Tenant. 

Of  theatre  owner,  see  Theatres  and  Public 
-    Resobts. 

Of  travelers  crossing  railroads,  see  Rail- 
boads. 

Of  vessels,  see  Ships  and  Shipping. 

1.  Generally. 

Duty  of  owner  of  premises  to  licensee,  1-209. 

Liability  of  owner  for  injuries  caused  by  col- 
lapse of  building,  18-5. 

Liability  of  proprietor  for  injuries  received  in 
turnstile,  revolving  door,  or  swinging 
dopr,  16-U7. 

Liability  ©f  landowner  for  injury  to  trespass- 
ing child  on  account  of  unguarded  pond, 
pool,  well,  etc.,  7-200;  11-990. 

Liability  of  carrier  or  owner  of  premises  to 
public  officer  who  goes  on  train  or  prem- 
ises in  discharge  of  official  duties,  9- 
1123. 

Violation  of  statute  or  ordinance  not  intended 
for  plaintiflf  s  benefit  as  actionable  negli- 
gence, 8-427. 

Privity  «f  contract  as  an  element  of  action- 
able negTigehce,  1-755. 

Jurisdiction  in  which  doctrine  Of  comparative 
negligence  is  recdgnized,  .S-48 :  19-1143. 

Proximate  cause  and  intervening  condition, 
1-230. 


NEGOTIABLE  I]SrSTRtJMt:NTS  —  NEWSfAPEES. 
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XEGLIGEXCE  —  continved. 

Act  of  stianger  in  attempting  to  remedy  situ- 
ation caused  by  negligence  of  another  as 
intervening  cause  relieving  latter  from 
liability  for  resulting  injury,  }4-395. 

Civil  liability  of  sportatflan  for  shpqtjng  an- 
other while  hunting,  20-126, 

Fall  of  elevator  as  presumptive  negligence  on 
part  of  Qvyner  or  operator,  8-97Q. 

Duty  of  person  injured  by  negligence  of  an- 
other with  reference  to  securing  physi- 
cian, 19-979. 

Contributory  negligence  of  plaintiff  us  iinpjy- 
ing  negligence  of  defendant.  19-1234. 

Admissibility  in  action  for  negligence  of  evi- 
dence of  absence  of  prior  accident,  5- 
1014. 

EflFect  of  failure  to  instruct  that  alleged  nef;]i- 
gence  must  have  been  proximate  cause 
of  injury,  20-85. 

Bills  of  particulars  in  negligence  actions,  3- 
161. 

SS.  CON^TJIBUTOEY  I^pGUGENCK. 

Contributory  negligence  in  attempt  to  save 
human  life,  4-928;   19-441. 

Contributorv  n^ligence  in  effort  to  save 
property,  4-216;   11-3'71. 

Contributory  negligence  asj  s^ffected  by  intoxi- 
cation, 19-1176. 

Violation  of  statute  or  ordinance  as  contribu- 
tory negligence,  4-513. 

Contributory  negligence  of  (jriver  as  imput- 
able to  occupant  of  vehicle,  3-703;  9- 
408. 

Applicability  to  street  cars  and  railrojid 
trains  of  rule  as  to  imputability  of  con- 
tributory negligence  of  ciriyer  tp  occu- 
pant of  vehicle,  5-163. 

Imputing  negligence  of  parent  to  child  of  ten- 
der years,  1-216;  11-686. 

Contributory  negligence  of  children,  1-895; 
17-353. 

Effect  of  blindness  or  deafness  of  injured  per- 
son upon  question  of  contributory  negli- 
gence, 5-76. 

Availability  as  defense  of  contributory  negli- 
gence not  pleaded,  15-433. 

Contributory  negligence  of  plaintiff  as  imply- 
ing negligence  of  defendant,  19-1234. 

Burden  of  proof  as  to  contributory  negligence, 
10-4. 


NEGOTIABLE   INSTBTTMENTS. 
See  Bills  and  Notes. 

NEGOTIATIONS. 

As   aid   to   construction   of   instrument,    see 
Contracts. 


ni;groes. 

Pn  cars  of  carriers,  see  Cabbiers. 
Civil  Rights  Acts,- see  thjv^  title. 
Defamation   in   charging   white   person   with 

being  negro,  see  Libel  and  Slanueb. 
Separf^tion  of  rapes  in  sqhools,  see  Scboqls. 

Meaning  of  term  "negro,"  20-1307. 


NETS. 

Statutes    authorizing    destruction    of   fishing 
appliances,  see  Piajj  and  Fisheeies. 


NEWLY   DISCOVERED   EVIDENCE. 

See  Npw  Tbial. 

|7EW   PROMISE. 

Reviving  barred  demands,  see  Limitations  of 

Actions. 
As  reviving  debt   discharged  in  bankruptcy, 

see  Bankbuptoy. 

NEWS   AGENTS. 

Liability  of  carrier  of  passengers  to  newsboy 
or  news  agent,  7-528. 

NEW^SFAFERS. 

Articles    in    as    evidence    of    prejudice,    see 

Change  of  Venue. 
Contempt  in   publication  of  newspapers,  see 

C9NTEMPT. 
Language    in    which    publication    should    be 

made,  see  Publication. 
T  ilip].  see  Ltbel  and  Rlandes. 
Liberty  of  press,  see  Libebtt  of  Speech  and 

Peess. 
Obscene  publicntions,  see  OnscENlTT. 
Statute  prohibiting  publication  of  report  of 

criminal  executiops,  see  Cbiminal  Lav. 
Title  of  as  subject  to  trademark,  see  Teade- 

MABKs,    Tbade    Names,    and    Unfaib 

Competition. 

What  constitutes  a  newspaper,  16-417. 
What  constitutes  a  "  daily  "  newspaper,  16- 

4?1. 
Liabilitj'  of  editor  or  manager  of  newspaper 

or  periodical  for  libel  published  therein, 

7-457. 
Validity    of    contract    to    purchase    editorial 

comment  in  newspaper,  15-42. 
Reading  of  newspapers  by  jury  during  trial 

S.S  ground  for  setting  aside  verdict,  6- 

3.52;  12-180. 
Weight  of  newspaper  articles  as  evidence  of 

prejudice  against  accused  eiititling  him 

to  change  of  vepue,  18-789. 
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NEW    TRIAI,. 

1.  Duty  and  Power  to  Gbant  New  Trull. 

2.  Gbounds  fob  New  Tbiai^ 

3.  Pbactice. 

Matters   affecting   jury   and   jury   trial,   see 

JUBT   ANT)   JUBT  TBIAL. 

1.  Duty  and  Poweb  to  Gbant  New  Tbial. 

Authority  of  successor  to  trial  judge  to  pass 
upon  motion  for  new  trial,  7-493;  10- 
327. 

Power  of  court  to  grant  new  trial  of  its  own 
motion,  14-65. 

Power  of  Appellate  Court  to  grant  new  trial 
in  criminal  case  on  ground  of  newly  dis- 
covered evidence,  lEf-508. 

Power  of  court  to  set  aside  or  reverse  as  to 
part  of  joint  tortfeasors  verdict  or  judg-  , 
ment  rendered  against  all,  19-797. 

Duty  of  trial  court  to  set  aside  verdict  as 
contrary  to  evidence,  2-762. 

2.  Gbotjnds  foe  New  Tbial. 

Eight  to  new  trial  of  party  who  has  lost 
benefit  of  his  exceptions  from  causes  be- 
yond his  control,  12-1056. 

Change  of  judges  during  criminal  trial  as  re- 
versible error,  18-346. 

Demonstration  by  or  misconduct  of  spectator 
during  criminal  trial  as  ground  for  new 
trial,  12-645. 

Improper  answer  of  witness  to  proper  ques- 
tion as  reversible  error,  15-1090. 

Conduct  of  counsel  in  getting  inadmissible 
evidence  before  jury  as  ground  for  new 
trial,  6-224;   19-296. 

Reception  of  testimony  of  witness  unable  by 
illness  or  otherwise,  to  be  cross-exam- 
ined as  reversible  error,  16-364. 

Reversal  for  admission  or  exclusion  of  evi- 
dence rendered  immaterial  by  verdict  of 
jury,  9-900. 

Commitment  of  witness  for  perjury  during 
trial  as  prejudicial  error,  19-423. 

Reference  by  trial  judge  to  amount  of  plain- 
tiff's claim  in  action  for  personal  in- 
juries as  reversible  error,  17-573. 

Necessity  for  new  trial  where  verdict  is 
found  contrary  to  erroneous  instruction, 
14-973. 

Restricting  argument  of  counsel  in  criminal 
action  as  constituting  reversible  error, 
2-435. 

Failure  to  give  nominal  damages  as  reversible 
error,  5-225. 

Inadequacy  of  damages  in  personal  injury  ac- 
tion as  ground  for  setting  aside  verdict, 
17-1073. 

Inadequacy  of  verdict  for  punitive  damages 
only  as  ground  for  setting  aside  verdict, 
20-879. 

Misconduct  of  party  to  action  subsequent  to 
verdict  as  ground  for  new  trial,  12-958. 


NEW  TRIAL  —  continued. 

Forgotten  facts  as  newly  discovered  evidence 
warranting  new  trial,  17-317. 

Right  to  new  trial  on  ground  of  newly  dis- 
covered evidence  where  incompetency  of 
witness  has  been  removed  since  trial, 
17-1165. 

Time  when  trial  court  may  grant  new  trial 
in  criminal  case  on  ground  of  newly  dis- 
covered evidence,  9-1037. 

3.  Practice. 

New  trial  after  satisfaction  of  judgment,  3- 

19. 
Right  of  Appellate  Court,  upon  granting  new 

trial,    to    limit   issues    to   be   tried  by 

jury,  7-116. 
Imposition  of  costs  as  condition  of  granting 

new  trial  for  insufficiency  of  evidence, 

7-183:  20-41. 
Admissibility,  on   application   for   new  trial 

on  ground  of  newly  discovered  evidence, 

of    affidavit    of    others    than   witnesses 

themselves  to  show  such  evidence,  14- 

423. 


NEXT   FRIEND. 

Power  of  next  friend  to  receive  payment  of 
and  to  satisfy  judgment  recovered  in 
favor  of  infant,  7-607. 

Eight  of  infant  married  woman  to  prosecute 
action  with  husband  as  coplaintiff  with- 
out appointment  of  guardian  ad  litem  or 
next  friend,  9-1116. 

Guardian  or  next  friend  as  interested  witness 
or  as  party  in  suit  involving  ward's  es- 
tate or  rights,  4-1068. 


NEXT   OF   KIN. 

Damages  recoverable  by  collaterals  for  death 
by  wrongful  act,  see  Death  by  Wbonq- 
FUL  Act. 

Descent  and  Distbibution,  see  that  title. 


NOISE. 

As  nuisance,  see  Nuisances. 

NOriiE   PROSEQUI. 

Generally,  see  Criminal  Law  and  cross- 
references  thereimder. 

Statute  providing  for  discharge  of  prisoner 
on  failure  to  find  indictment,  see  Indict- 
ments AND  Informations. 

NOMINAI.   DAMAGES. 

See  Damages. 


NOMINATIONS 

NOMINATIONS. 

Of  candidates  for  election,  see  Elections. 


"  NOW." 

NOTES. 

Bills  and  Notes,  see  that  title. 
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NONCLAIM. 

See  Limitations  of  Actions. 

NONFEASANCE. 

Of  corporations,  see  Corporations. 

NONRESIDENCE. 

Set-off  on  ground  of,  see  Set-off  and  Coun- 
terclaim. 

NONKESIDENTS. 

As  administrators,  see  Executors  and  Ad- 
ministrators. 

Aliens,  see  that  title. 

Bastardy  proceedings  by,  see  Bastardy. 

Discrimination  against  as  to  actions,  see  Ac- 
tions. 

Divorce  proceedings  by,  see  Divorce. 

As  executors,  see  Executors  and  Adminis- 
trators. 

Exemption  from  execution,  see  Executions. 

Exemption  from  process,  see  Summons  and 
Process. 

Garnishment  against,  see  Garnishment. 

Liquor  licenses,  statutes  limiting  granting  of 
to  residents,  see  Intoxicating  Liquors. 

Maintenance  of  action  for  death  by,  see 
Death  bt  Wrongful  Act. 

Removal  of  causes  by,  see  Removal  of 
Causes. 

Set-off  against,  see  Set-Off  and  Counter- 
claim. 

Soliciting  orders  for  liquors,  see  Intoxicat- 
ing Liquors. 

Suits  against  corporations,  see  Corporations. 

Taxation  of  property  of,  see  Taxation. 

liOcal  custom  or  usage  as  binding  nonresi- 
dent, 19-945. 

NONSUIT. 

See  Dismissal  and  Nonsuit. 


NOTARY  PUBLIC. 

Right  of  woman  to  be  notary  public,  6-285. 

Disqualification  of  notary  public  to  take  affi- 
davit where  he  is  attorney  for  party- 
taking  oath,  6-37. 

Authentication  of  affidavit  before  foreign 
notary,  1-544, 


NOTICE. 

Of  accident  to  insurance  company,  see  Insur- 
ance. 

Affecting  negotiable   instruments,   see   Bills 
AND  Notes. 

As  affecting  priority  of  assignees,  see  Assign- 
ments. 

Of  appeal,  see  Appeal  and  Error. 

Of  assessment  to  taxpayers,  see  Taxation. 

To  attorneys,  see  Attorneys  at  Law. 

Of   attorney's  lien  on  judgment,  see  Attor- 
neys AT  Law. 

Respecting   bills    or    notes,    see    Bills    and 
Notes. 

Of  condemnation  proceedings,  see  Eminent 
Domain. 

To  corporate  officers  as  imputable  to  corpora 
tions,  see  Corporations. 

To  covenantor  to  defend  eviction  proceedings, 
see  Covenants. 

Of  elections,  see  Elections. 

Of  illness  required  by  health  policy,  see  In- 
surance. 

Of  injury  to  servants,  see  Master  and  Ser- 
vant. 

Of  injury  under  employers'  liability  act,  see 
Master  and  Servant. 

To  insane  person  of  inquisition,  see  Insanity. 

To  insurer,  see  Insurance. 

Judicial  notice,  see  Evidence. 

Of  life  insurance  premiums  payable,  see  In- 
surance. 

Lis  Pendens,  see  that  title. 

To  lot  owner  to  construct  sidewalk,  see 
Streets  and  Highways. 

To  lunatic  of  inquisition,  see  Insanity. 

Of  mechanic's  lien,  see  Mechanics'  Liens. 

Of  mortgage  foreclosure  sale,  see  Mortgages 
AND  Deeds  of  Trust. 

To  municipality  of  accident,  see  Streets  and 
Highways. 

To  officer  of  removal,  see  Public  Officers. 

To  parent  of  adoption  of  child,  see  Adoption 
OF  Children. 

Of  partnership  dissolution,  see  Partnership. 

To  quit  leased  premises,  see  Landlord  and 
Tenant. 

Records,  see  that  title. 

To  surety  on  fidelity  bond,  see  Insurance. 

Suretyship  as  terminated  by,  see  Surety- 
ship. 

To  taxpayers,  see  Taxation. 

By  telegraph  company  of  delay  in  delivery  of 
message,  see  Telegraphs  and  Tele- 
phones. 

Of  telegraph  company's  exemption  from  lia- 
bility, see  Telegraphs  and  Telephones. 

Of  trust  relation  from  signature,  see  Trusts 
and  Trustees. 


"  NOW." 

In   lessee's   covenant  respecting  condition  of 
premises,  see  Landlord  and  Tenant. 
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NUISANCES. 

1.  iNSTBTJMENTAlJTrES     PBODUCTIVE    OP    NUI- 

SANCES. 

2.  Injunction  as  Remedy. 

3.  Destbuction  of  PKopebtt  in  Abating. 

4.  PEBSONS  ENTITI.ED  TO  INVOKE  REMEDY. 

5.  Persons  Liable. 

6.  Time  to  Sue  foe  Damages. 

7.  Defenses. 

Building  restrictions,  see  Vendoe  and  Pub- 
chaseb. 

Injunction  to  restrain  keeping  of  explosives, 
see  Explosions  and  Explosives. 

Jury  trial,  see  Juby  and  Jubt  Tbial. 

^Municipal  liability  for  dumping  grounds,  see 
Mdnicipal  Cobpobations. 

Municipal  liability  for  use  of  stream  for 
sewer,  see  Municipal  Cobpobations. 

Ordinances  relating  to,  see  MuNicipAt  Cob- 
pobations. 

1.    INSTBUMENTALITIES     PBODUCTIVE    OF    NUI- 
SANCES. 

Nuisance  caused  by  noise  arising  from  lawful 
business,  4-378;  19-993. 

Tobacco  factory  or  establishment  as  nuisance, 
20-732. 

Automobile  as  inherently  dangerous  machine, 
19-1229. 

Power  house  of  electric  light  or  power  com- 
pany as  nuisance,  8-567. 

Municipal  hospital  for  contagious  diseases  as 
nuisance,  6-823. 

Equitable  relief  against  cemetery  as  nuisilnce, 
5-136,-  20-794. 

Fish  market  as  nuisance,  15-105. 

Burning  of  soft  coal  as  nuisance,  12-846. 

Equitable  relief  against  stable  as  nuisance, 
14-894. 

Skating  rink  as  nuisance,  19-104. 

Baseball  as  a  nuisance,  18-1094. 

Barking  of  dog  as  nuisance,  10-67. 

Right  of  private  individual  to  abatement  of 
nuisance  consisting  of  obstruction  in 
highway  preventing  or  interfering  with 
access  to  his  property,  11-287. 

Sale  of  intoxicating  liquors  aS  public  nui- 
sance per  se,  14-36. 

Eight  to  enjoin  owner  of  vacant  lots  from 
permitting  their  use  for  playing  games, 
14-177. 

2.  Injunction  as  Remedy. 

Injunction  to  restrain  threatened  or  appre- 
hended nuisance,  2-250;  20-9.^1 

Right  of  state  to  enjoin  act  which  is  both 
public  nuisance  and  crime,  13-794. 

3.  Destbuction  Of'  PSopeSty  in  Abating. 

Summary  destruction  of  private  property  in 
ftbfiting  nuisance,  1-345, 


NUISANCES  —  continued. 

4.  Febsons  Entitled  to  Invoke  Remedy. 

Suits  by  private  citizens  to  enjoin  nuisances, 
1-38;  17-1128. 

Action  by  other  than  property  owner  for  dam- 
ages by  nuisance,  1-272. 

Right  of  landlord  to  recover  damages  to 
premises  caused  by  nuisance  existing  at 
commencement  of  tenancy,  6-150. 

Right  of  state  to  enjoin  or  abate  nuisance  in 
city  street,  16-486. 

5.  Pebsons  Liable. 

Liability  of  purchaser  of  property  for  con- 
tinuing nuisance,  13-108. 

Criminal  liability  of  owner  of  premises  in 
possession  of  tenant  for  nuisance  exist- 
ing thereon,  14-210. 

Liability  of  municipality  for  failure  to  abate 
nuisance,  1-964. 

6.  Time  to  Sub  fob  Damages. 
Running  of  statute  of  limitations  against  ac- 
tion for  damages  for  nuisance,  10-184. 

7.  Defenses. 

Legalization  of  nuisances  injuriously  affiect- 
ing  private  property,  1-625;  13-583. 

Contributory  wrong  of  plaintiff  as  precluding 
recovery  of  damages  for  nuisance,  11- 
134. 

Prescriptive  right  to  maintain  public  nui- 
sance, 17-789. 

Existence  of  other  nuisances  producing  simi- 
lar results  as  defense  to  proceeding  for 
maintenance  of  nuisance,  12-909. 

NUMBEttS. 

Display   on   automobiles,   see  MOTOB  Vehi- 
cles. 
Of  ballots,  see  Elections. 

NUNCUPATIVE   WILtS. 

See  Wills. 

OATHS   AND  AFFIBMATIONSk 

Affidavits,  see  that  title. 

Failure  to  swear  witnesses,  see  Witnesses. 

Jury,  failure  of  record  to  show  swearing  of, 

see  Juby  and  Juby  TSial. 
Necessity    that    information   be    under   oath, 

see  INbtcAEiJfTs  and  Infobmations. 
NoTAEY  Public,  see  that  title. 
Pebjuey,  see  that  title. 

Verification  of  assessment  roll,  see  Taxation. 
Verification   of   petition  for   divorce,   see  Di- 

VOBCE. 

Sufficiency  of  affidavit  or  oath  made  by  at- 
torney of  party  to  proceeding,  7-49. 

Failure  to  comply  with  exact  form  prescribed 
by  law  as  affecting  binding  character 
of  oath,  5-723. 


OBJECTlOlSrS  —  OPIISTIOI^S. 
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OBJECTIONS. 

See  titles  Teial  and  CbiMinal  Law. 


OFFENSES. 

See  CftiMiNAt  Law  and  cross-i'efetencea. 


OBLIGATION   OF    CONTRACTS. 

Impairment  of,  see  Constitutiokal  Law. 


OFFER   AND    AOOEFTANCE. 

In  formation  of  contracts,  see  Contraots. 


OBLIGORS   AND    OBLIGEES. 

To  bonds,  see  Bonds. 

OBSCENITY. 

Obscene  publications  within  prohibitory  stat- 
ute, 11-306. 

Publication  of  reports  of  proceeding  in  courts 
of  justice  as  within  statute  against 
obscenity,   16-764. 

Necessity  of  deposit  in  mail  to  constitute 
offense  of  using  mails  to  disseminata 
obscene  matter,  7-125. 

Criminal  liability  for  giving  information  re- 
garding obtaining  obscene  matter,  7-255. 

Sufficiency  of  description  of  obscene  matter 
in  indictment  or  information  for  pub- 
lishing, distributing,  or  mailing  same, 
9-'47. 

OBSTETRICS. 

As  practice  of  medicine,  see  Physicians  and 

SUEGEONS. 

OBSTRUCTING   JUSTICE. 

Resisting  officer,  see  Abeest. 


OFFICERS. 

Of  private  corporations,  see  Oobpobations. 
Public  Officebs,  see  that  title. 


OFFSPRING. 


Of  animals,  see  Animals. 
Childben,  see  that  title. 


OIL. 


Petroleum  and  natural  gas  as  minerals,  20- 

937, 
Liability  of  one  keeping  oil  on  his  lands  for 

injury  resulting  from  its  escape,  10-868. 
Power  of  executor  to  make  oil  and  gas  lease, 

1-406. 
Constitutionality    of    legislation    to    prevent 

waste  of  natural  gas,  petroleuiti,  water, 

and  the  like  by  private  owner,  16-1001. 
Statutory    regulation    of    sale    of    petroleum 

products,  18-783. 

OLEOMARGARINE. 

Constitutionality  of  state  statutes  regulating 
manufacture  or  sale  of  oleomargarine, 
2-451;   17-1100. 


OBSTRUCTIONS. 

In  streetSj  see  Steeets  and  Highways. 


OLOGRAPHIC   WILLS. 

See  Wills. 


OCCUPANT. 

Actual  residence  as  requisite  to  occupancy  of 
land,  20-830. 


OCCUFAlttOM. 

Of  insured  as  condition  in  insurance  policy, 

sec  Insurance. 
Taxes  on,  see  Licenses. 


OCEAN   GOING  VESSELS. 

See  Ships  and  Shippino. 

OCULISTS. 

Spe  Physicians  and  Suegeons. 


ONUS    OF   PROOF. 

See  EvDJteNCB. 

OPERATIONS. 

Surgical    operations,    see    Physicians    and 
Surgeons. 

OPINION  EVIDENCE. 

See  IJVIDENCE. 


OPINIONS. 

Of  courts,  see  Courts. 
RBtORTs,  see  that  title. 
Stare  Decisis,  see  that  title, 


160 


INDEX  TO  NOTES,  1-20  ANN.  CAS. 


OPTICIANS. 

See  Physicians  and  StrsGEONS. 

OPTIONS. 

In  leases,  see  Landlobd  and  Tenant. 
For    renewal   of    leases,    see   Landlobd   and 
Tenant. 

Power  to  option  not  included  witMn  power 

to  sell,  2-423. 
Specific  performance  of  optional  contracts,  1- 

990;  12-90. 

"  OK." 

Construction   of   "  and "   as   "  or "   and   vice 
versa  in  construing  will,  19-922. 

OBAI.   AGREEMENTS. 

Of  insurance,  see  Instjbance. 

Executor's    power    to    make    oral    lease,    see 

ExECUTOBS  and  Administeatobs. 
Revival  of  contract  for  sale  of  land  by,  see 

Vendob  and  Pubchaseb. 
Statute  of  Frauds,  see  Fbauds,  Statute  of. 
Trusts  created  by,  see  Tbusts  and  Tbustees. 

ORAX   EVIDENCE. 

See  Evidence. 


ORDINANCES  —  continued. 

Applicability  of  municipal  ordinance  to 
state,  17-1003. 

Who  may  raise  objection  to  constitutionality 
of  statute  or  ordinance,  19-175. 

Penal  ordinances  as  subject  to  strict  or  lib- 
eral  construction,    17-212. 

Nature  of  action  or  proceeding  for  violation 
of  municipal  ordinance,  5-289. 

Right  of  defendant  to  written  complaint  for 
violation  of  municipal  ordinance,  13- 
1132. 

Right  to  jury  trial  for  violation  of  municipal 
ordinance,  4-507;   18-380. 

Judicial  notice  of  municipal  ordinances,  5- 
6U. 

Admissibility,  to  prove  negligence,  of  ordi- 
nance not  pleaded,  16-1064. 


«  ORDINARY." 

Meaning  of  term  "  ordinary "  as  applied  to 
high  and  low  water  mark,  17-149. 


ORGANIZATION. 

Of  corporations,  see  Coepoeations.    . 

"ORIGINAL  PACKAGE." 

"  Original  package "  in  interstate  commerce, 
12-1116. 


ORDERS. 

Generally,  see  Judgments. 

Of  disqualified  judges,  see  Judges. 

Of  master,  see  Master  and  Sebvant. 

Soliciting  orders  for  liquors,  see  Intoxicat- 
ing LiQUOBS. 

Taxation  of  business  of  taking  orders  for 
foreign  goods,  see  Intkbstate  and  For- 
eign   COMMEBCE. 


ORDERS  FOR  MONEY  OR  PROP- 
ERTY. 

Store  orders  acts,  see  Stobe  Obdesis. 


ORDINANCES. 

Negligence  in  violation  of,  see   Negligence. 

Statutes,  see  that  title. 

Subjects  of,  see  Municipal  Coepoeations  and 

titles  relating  to  particular  matters  of 

regulation  by  ordinance. 
Validity  of  ordinances,  see  Constitutional 

Law  and  cross-references  thereunder. 

Legislative   delegation   to   counties  of  power 
to  enact  criminal  ordinances,  7-743, 


ORPHANS'   COURTS. 

See  CouETS. 

OSTEOPATHY. 

See  Physicians  and  Sueoeons. 

OVERDUE. 

Negotiable  instruments,  see  Bnxs  and  Notes. 

OVERFI.OW. 

Of  streams,  see  Watebs  and  Wateecoubses. 

OVERHEATING. 

As  fire  within  insurance  policy,   see  Insur- 
ance. 

OVERT  ACT. 

Averment  of  in  indictment,  see  Indictments 

and   iNrOEMATIONS. 


OWNER  '■ 


PARENT  AND  CHILD. 
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"  OWNER." 

In  statute  limiting  liability  of  vessel  owner, 
see  Ships  and  Shipping. 

Who  is  "  owner  "  under  statute  prdVidihg  for 
Consent  or  remonstrance  of  property 
owners  to  issuance  of  liqUdr  license, 
16-1229. 


PARDON,  REPRIEVE,  AND  AMNESTY  — 
continued. 

Power  of  executive  to  pardon  person  found 
guilty  of  bastardy,  16-322. 

Pardon  as  affecting  rigllt  to  divorce  on  ac- 
count of  conviction  of  crime,  7^1165. 

Pardon  as  restoring  forfeited  office,  19--2i93. 


OYSTERS. 

Exclusive  right  to  take,  see  FiSh  and  EtSfi- 
GBi£S. 


PAID-UP   POI.ICIES. 

See  INSTTBANCB. 

PAIN  AND   SITFPEBING. 

Damages  recoverable  for  generally,  see  Dam- 
ages. 

Evidence  of  exclamations  and  expressions  of 
pain,  see  Evidence. 

PAINTINGS. 

Publication    of    within    copyright    law,    see 

COPTBIGHTS. 

PALACE   CARS. 

See  Cabbiebb. 

PAPER. 

Bms  AND  Notes,  see  that  title. 

PAPERS. 

Lost  Papers  and  RECOBna,  see  that  title. 
Newspapebs,  see  that  title. 

PARDON,  REPRIEVE,  AND  AM- 
NESTY. 

Remission  of  fines,  see  Pines  and  Penalties. 

Power  of  governor  to  pardon  as  confined  to 
offenses   against  the  state,   l9-115. 

Constitutionality  of  statute  conferring  on 
board,  power  to  commute  sentences  of 
criminals,  14-479. 

Necessity  and  sufficiency  of  recital  of  offense 
in  pardon,  3-646, 

Conditional  pardons,  7-92;   13-1103. 

Period  between  release  on  parole  or  condi- 
tional pardon  and  rearrest  for  violation 
of  condition,  as  part  of  sentence,  10- 
203. 

Voi.8.  1-20  —  Ann.  Gas.  Digest.  —  1}. 


PARENT   AND    CHILD. 

Adoption  of  CHitesBN,  a«e  that  title. 

Advancements  to  children,  see  Advance- 
ments. 

Child  as  pupil  of  school,  see  Schools. 

Compromise  of  child's  action  by  parent,  see 
Infants. 

Guardian  and  Ward,  see  that  title. 

Imputing  negligence  of  parent  to  child,  see 
Negligence. 

Incest,  see  that  title. 

Infants,  see  that  title. 

Marriage  without  eOilseht  of  parent,  see  Mar- 
riage. 

School  attendance  by  children,  see  Scshools. 

Seduction  of  child,  see  BBifftJCTioN. 

Liability  of  father  for  support  of  children 
after  divorce  decree  awarding  eUstody 
to  mother  and  providing  for  mainte- 
nance, 12-138. 

Liability  of  father  for  support  of  children 
after  divorce  decree  awarding  custody 
to  mother  but  not  providing  for  main- 
tenance, 7-903;   14-255. 

Liability  of  child  for  support  of  parent,  9- 
1019. 

Revocability  of  completed  gift  inter  'bivos  by 
parent  to  child,  6-432. 

Presumption  and  burden  of  proof  of  undue 
influence  in  ease  of  conveyance  inter 
vivos  by  child  to  parent,   18-539. 

Presufliption  and  burden  of  proof  of  undta* 
influence  in  case  of  conveyance  inter 
vivos  by  parent  and  child,   17-989. 

Reasonableness  of  punishment  of  child  by 
parent  or  one  in  toto  parentis  as  ques- 
tion for  jury,  5-117. 

fiemedy  of  child  for  eXfiessiVe  chastisement 
by  parent,  1-131. 

Silence  of  parent  as  implied  assent  to  pay- 
ment of  wages  to  child,  9-512. 

Presumption  as  to  right  of  payment  for  ser- 
vices by  child  to  parent  who  is  not  of 
same  household,  6-512. 

Liability  of  parent  for  torts  of  minor  child, 
11-367. 

Validity  of  Contract  by  parent  transferring 
custody  of  child,  6-939;  11-217. 

Right  of  mother  to  make  testamentary  dis- 
position of  child,  7-450. 

Right    of    parent    to    recover    for    death    of 

adopted  child,  15-148. 
Right    of    parent    to    recover    for    death    of 

illegitimate  child,  10-810, 
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PARENT   AND   cmU)  —  continued. 

Measure  of  damages  recoverable  by  child  for 
death  of  parent  by  wrongful  act,  3-103. 

Loss  of  society  of  child  as  element  of  dam- 
ages in  action  by  parent  for  injuries  to 
child,  18-479. 

Liability  of  parent  or  guardian  for  alienation 
of  affections,  8-813. 

Eight  of  parent  to  revoke  emancipation  of 
child,  19-330. 


PARKS    AND   PUBI.IC   SQUARES. 

Dedication  of  park  or  square  by  selling  lots 
according  to  map  or  plat,  17-312. 

Erection  of  buildings  in  public  parks  and 
squares,  11-468. 


PARLOR   CARS. 

See  Cabsiebs. 

PAROLE. 

Release  on,  see  Pabdon,  Repeieve,  and  Am- 
nesty. 

PAROLE   EVIDENCE. 

See  Evidence. 

PARSONAGE. 

Exemption  from  taxation,  see  Taxation. 

PARTIAL   PAYMENTS. 

Computation  of  interest  in  case  of,  see  In- 
tebest. 

PARTICULAR   ESTATES. 

Upon  which  remainders  are  limited,  see  Re- 
mainders. 


PARTICULAR   FUND. 

Negotiability  of  instrument  referring  to,  see 
Bills  and  Notes. 


PARTICULARS,   BILLS   OF. 

In  negligence  actions,  see  Pleading. 

PARTIES. 

Accp^iingdation  parties,  see  311*9  AW.  Notes. 


PARTIES   TO   ACTIONS. 

Discovery  of  names  or  identity  of  parties, 
see  Discoveet. 

Ejectment  against  landlord  without  joining 
tenant,  see  Ejectment. 

Exemption  from  process,  see  Summons  and 
Pbocess. 

Failure  of  party  to  testify,  comment  by  at- 
torney, see  Tkial. 

To  foreclosure  proceedings,  see  Mobtgages 
and  Deeds  of  Trust. 

Guardian  ad  Litem,  see  that  title. 

Joinder  of  defendants  in  action  under  civil 
damage  act,  see  Civn.  Damage  Acts. 

Joinder  of  husband  and  wife  in  action  relat- 
ing to  property  of  both,  see  Husband 
and  Wife. 

Joinder  of  nominal  partner,  see  Partner- 
ship. 

Joint  action  against  master  and  servant,  see 
Master  and  Servant. 

In  mandamus  proceedings,  see  Mandamus. 

Next  Friend,  see  that  title. 

Removal  of  Causes,  see  that  title. 

In  replevin,  see  Replevin. 

Writs  of  error,  parties  to,  see  Appeal  and 
Ebbor. 

Construction  of  term  "  party  "  in  statute  dis- 
qualifying judge  related  to  party,  15- 
533. 

Necessity  that  all  obligees  join  in  action  on 
bond,  15-1061. 

Necessary  parties  in  action  to  determine  va- 
lidity of  state  or  municipal  securities 
and  obligations,  5-858. 

Plaintiff  in  execution  as  necessary  party  to 
proceeding  to  set  aside  sheriff's  sale, 
5-260. 

Necessity  for  joinder  of  all  defendants  in 
petition  to  remove  to  federal  court,  on 
ground  of  diversity  of  citizenship,  ac- 
tion against  nonresident  defendants, 
11-962. 

Amendment  of  pleading  by  changing  char- 
acter in  which  defendant  is  sued  as 
bringing  in  new  party,   10-150. 

Effect  of  misjoinder  of  defendants  in  action 
for  tort,  14-1142. 


PARTITION. 

Allotment  of  property  between  factions  of 
religious  society,  see  Religious  Socie- 
ties. 

Partition  of  cemetery  lot,  12-976. 

Right   of   husband    or   wife    to    partition   of 

homestead  after  divorce  or  separation, 

6-954. 
Right    to    partition    of    property    subject    to 

lease  for  term  of  years,  9-1029. 
Right  of  tenant  in  common  to  partition  of 

property   in   which   he   has   life   estate 

only,  11-1040. 
Partition    of    mining    inter^ate    and    mining 
■      TJghta,  lS-77a,  ^ 
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PARTITION  —  continued. 

Right  to  partition  more  than  one  parcel  of 

realty  in  single  action,  17-1163. 
Eight   of   dowress   to   partition   of   premises, 

19-810. 

Right  of  adverse  claimant  to  intervene  in 
action   for  partition,   20-82. 

Allowance  of  attorney's  fees  in  partition  pro- 
ceeding, 12-854. 

Validity  of  parol  partition  of  lands,  8-405. 


PARTITION   FENCES. 

See  Fences. 

PARTNERSHIP. 

1.  Name,  Chaeacteeistics,  and  Existence. 

2.  Rights  and  Liabilities  Generally. 

3.  PowEB  or  Member  to  Bind  Firm. 

4.  Pabtnebship  Real  Estate. 

5.  Dissolution. 

6.  Actions. 

Bankruptcy  of,  see  Bankruptcy. 

For  dealing  in  lands,  see  Frauds,   Statute 

OF. 

Embezzlement  by  member,  see  Embezzle- 
ment. 

Good  Will,  see  that  title. 

Guaranty  to  as  affected  by  change  in  firm, 
see  Guaranty. 

Judgment  against  partner  as  bar  to  suit 
against  copartner,  see  Judgments. 

Liquor  licenses  of,  see  Intoxicating  Liquors. 

Taxation  of  interest  of  deceased  partner, 
place  of,  see  Taxation. 

1.  Name,  Characteristics,  and  Existence. 

What  is  fictitious  partnership  name,  10-812. 

Distinction  between  mining  and  ordinary 
partnership,  4-267. 

Validity  of  partnership  between  husband  and 
wife,  4-868. 

Evidence  of  general  reputation  to  prove  exist- 
ence of  partnership,  4-817. 

Persons  as  to  whom  ostensible  partner  is 
estopped  to  deny  partnership  relation, 
10-135. 

2.  Rights  and  Liabilities  Generally. 

Mutual  rights  and  liabilities  of  parties  to 
joint  adventure,  17-1022. 

Liability  of  retiring  member  of  mining  part- 
nership,  16-304. 

Effect  of  death  of  partner  on  judgment  in 
favor  of  partnership,   10-956. 

Effect  of  death  of  member  of  law  partnership 
upon  executory  contracts,  1-401. 

Power  of  surviving  partner  to  sell  or  mort- 
gage firm  assets,  4-472. 

Right  of  surviving  partner  to  compensation 
for  extraordinary  services,  5-6G4. 

Liability  of  surviving  partner  for  interest  qn 
Bhare  of  deceased  partner,  4-180, 


PARTNERSHIP  —  continued. 

Application  of  firm  property  to  payment  of 

individual  debt  by  one  partner  without 

consent  of  others,  3-151. 

3.  Power  of  Member  to  Bind  Fibu. 

Power  of  member  of  commercial  partnership 

to  bind  firm  by  sealed  note,  14-548. 
Power  of  member  of  law  partnership  to  bind 

firm    for    purchases    or    on    negotiable 

paper,  6-129. 
Liability  of  firm  of  physicians  for  negligence 

of  partner,  16-353. 
Liability  of  partner  for  illegal  sale  of  liquor 

by  copartner,  8-276. 
Admission   by   partner    after    dissolution   of 

partnership   as   binding  copartner,   15- 

938. 

4.  Pabtnebship  Real  Estate. 

Agreement  or  implied  intention  of  parties 
as  determining  whether  partnership 
realty  should  be  treated  as  personalty, 
11-269. 

Effect  of  deed  conveying  realty  to  partner- 
ship in  firm  name,  4-604;  19-948. 

5.  Dissolution. 

Effect  on  right  of  partner  to  dissolve  part- 
nership of  clause  in  agreement  provid- 
ing for  termination  by  mutual  consent 
only,   19-383. 

Dissolution  of  partnership  because  of  mis- 
conduct of  partners,  4-460. 

Fraud  in  formation  of  partnership  as  ground 
for  dissolution  or  rescission,  10-695. 

Relation  of  retiring  partner  as  surety  upon 
dissolution  of  partnership,  1-725;  11- 
1028. 

SuflBoiency  of  notice  of  dissolution  to  former 
patrons  of  partnership,  9-243. 

Respective  rights  of  partners  to  capital  on 
dissolution  of  partnership,  17-701. 

Right  of  liquidating  or  winding-up  partner 
to  compensation   for   services,   20-1059. 

6.  Actions. 

Actions    between    partners    on    preliminary 

partnership  agreements,   1-835. 
Right    of    action    at    law   between    partners, 

after  dissolution  and  accounting,  as  to 

single  unadjusted  item,  8-768. 
Right  of   partner   to   arrest  of  copartner   in 

civil  action  arising  out  of  partnership 

transactions,  6-109. 
Necessity    of    joining    nominal    partner    as 

party    plaintiff    in    action   by   partner^ 

ship,  8-369. 
Sufficiency   of   service    on    single    partner    in 

action  against  partnership,  20-1238. 
Right   of   action   at  law   against   partner  on 

advance  made  to  him  by  firm,  19-255. 
Right  of   partner  to  accountin?  where  part- 

nersliip  transactions  a,r€!  illegal,  18-407, 
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PART   PAYMENT. 

Generally,  see  Payment. 

Of  negotiable  instruments,  see  BllXB  and 
Notes. 

Reviving  barred  demand,  see  Limitations  oe 
Actions. 

Reviving  debt  discharged  in  bankruptcy,  see 
Bankruptcy. 

Within  statute  of  frauds,  see  Fbatjds,  Stat- 
ute OE, 


PART   PERFORMANCE. 

Within  Statute  of  frauds,  see  Fsauds,  Stat- 
ute OF. 

PARTY. 

See  Parties  to  Action. 

PARTY   'WAI.I.S. 

Fences,  see  that  title. 

Creation  and  extent  of  easement  in  party 
wall  by  prescription,   11-629. 

Right  of  grantee  of  builder  of  party  wall  to 
recover   for  use   thereof,   15-176. 

Liability  of  adjoining  landowner  for  use  of 
party  wall  in  absence  of  agreement  to 
contribute,  15-1107. 

Liability  of  purchaser  from  person  promis- 
ing to  contribute  to  cost  of  party  wall 
to  pay  proportion  of  cost  thereof,  11- 
621. 

Right  of  owners   to  use  party   wall  beyond 

middle  line,  8-319. 
Right  of  grantee  of  builder  of  party  wall  to 

recover  for  use  thereof,  8-292. 


PATENTS. 

COPYBIGHTS,  see  that  title. 

TaADEMAEKS,      TBADB     NaMES,      AND     UnPAIB 

Competition,  see  that  title. 

Patent  rights  as  property,  17-390. 

State  regulation  of  patent  rights,  6-159. 

Right  to  invention  as  between  master  and 
servant,  where  servant  is  employed  to 
embody  master's  conception  in  practi- 
cal form,  10-553. 

Right  to  use  and  vend  patented  article,  1- 
548. 

Implied   warranty  of  validity  of  patent  on 

assignment  thereof,  18-58. 
Implied    covenant    by    grantor    of    exclusive 

license    under    patent    not    to    derogate 

from  such  license  by  his  own  acts,  18- 

978. 
Sale  of  patented  article  purchased  abroad  as 

infringement,  3-'852. 
Invalidity  or  failure  of  patent  as  defense  to 

action  for  royalties,  14-1184. 
Remedy  against  government  or  its  agents  for 

infringement  of  patent  rights,  15-1109. 
Validity  of  statute  requiring  note  given  for 

patent  right  to  show  consideration,  5- 

426. 
Right  of  municipality,  when  required  by  law 

to   let  contracts   at   public   bidding,   to 

contract    for    patented    or   monopolized 

article,  3-745;   10-709. 
Right  to   protection  against  Unfair  competi- 
tion  with  respect  to   article  on  Which 

patent  has  expired,  20-860. 


PATIENTS. 

Physicians  and  Subgeons,  see  that  title. 


PASS   BOOKS. 

See  Banks  and  Banking. 


PAtTPERS. 

See  PooK  AND  PooB  Laws. 


PASSENGERS. 

Carriage  of  generally,  see  Carriers. 
On  vessels,  see  Ships  and  Shipping. 


PASSES. 

Duties  and  liabilities  of  carrier  to  persons 
riding  on  passes,  see  Carriers. 

Constitutional  or  statutory  provisions 
against  gift  or  receipt  of  free  railroad 
transportation,  17-662. 


PASSION. 

Damages  as  affected  by,  see  Damages. 


PAY, 

Wages,  see  cross-references  under  that  title. 


PAYEES.  ° 

Of  Checks,  see  Checks. 
Of     negotiable     instruments 
BiTxs  AND  Notes. 


generally,     see 


PAYMENT. 

Agent's  authority  to  receive,  see  Aqenot. 

By  banks,  see  Banks  and  Banking. 

On    benefit    certificate,    see    Benevolent   ob 

Beneficial  Associations. 
Of  bills  of  exchange,  see  Bnxs  and  Notes. 
Of  checks,  see  Checks. 


PECUNIARY  LEGACIES  —  PEONAGE. 
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PAYMENT  -  continued. 
Compromise  and  Settlement,  see  that  title. 
As  condition  to  specific  performance,  see  Spe- 
cific Peepormance. 
Por  goods  purchased,  see  Sales. 
Of  insurance  premiums,  see  INSURANCE. 
Of  interest,  see  Interest. 
Legacies,  payment  by  or  of,  see  Wills. 
Limitations  as  affected  by,  see  Limitations 

OF  Actions. 
Of   negotiable    instruments,    see    Bills    and 

Notes. 
Of  notes,  see  Bills  and  Notes. 
Part  payment  as  reviving  debt  discharged  in 

bankruptcy,  see  Bankbuptcy. 
Part   payment    as    satisfaction,    see   Accord 

and  Satisfaction. 
Part  payment  within  statute  of  frauds,  see 

Fbattds,  Statt-te  op. 
By     principal     as     discharging     surety,     see 

Suretyship. 
Release  and  Discharge,  see  that  title. 
Of  rent,  see  Landlord  and  Tenant. 
Satisfaction   by    part   payment,    see   Accord 

AND  Satisfaction. 
Specific  performance,  payment  as  condition  to, 

see  Specific  Performance. 
Subrogation,  see  that  title. 
Surety  as  discharged  by,  see  Suretyship. 
Of  taxes,  see  Taxation. 
Tender,  see  that  title. 


Bight  of  debtor  to  pay  debt  before  maturity, 
17-151. 

Lack  of  possession  by  agent  of  evidence  of 
indebtedness  as  evidence  on  question  of 
his  authority  to  receive  payment,  19- 
666. 

Satisfaction  of  debt  by  legacy  to  creditor  not 
payable  at  same  time  as  debt,  4-458. 

Payment  to  merchandise  broker  as  discharg- 
ing purchaser,  14-804. 

Validity  of  payment  made  on  Sunday,  19-240. 

Eight  to  recover  payment  made  through  for- 
getfulness  of  facta,  18-670. 

Recovery  of  money  paid  under  coercion  of 
threats  to  begin  criminal  prosecution, 
3-107. 

Payment  to  prevent  apprehended  injury  to 
business  as  payment  under  duress,  2- 
825. 

Demand  for  receipt  in  full  as  condition  of 
payment  of  part  of  debt  as  duress  avoid- 
ing receipt,  8-880. 

Eights  and  remedies  of  debtor  against  credi- 
tor who  issues  execution  after  debt  has 
been  paid,  19-368. 

Right  of  creditor  to  apply  payment  to  illegal 
or  unenforceable  demand,  13-953. 

Application  by  creditor  of  undirected  pay- 
ment to  debt  barred  by  limitation  as  re- 
viving unpaid  portion,  13-1203. 

Admissibility  of  evidence  of  financial  condi- 
tion of  debtor  or  creditor  to  prove  pay- 
ment, 8-779;  11-110. 


PAYMENT  —  vontinued. 

Presumption  of  payment  from  possession  of 
written  evidences  of  indebtedness  by 
debtor  who  had  access  to  papers  of 
creditor,  14-257. 

Presumption  of  payment  of  taxes  from  lapse 
of  time,  4-430. 

Institution  of  legal  proceedings  as  rebutting 
presumption  of  payment  arising  from 
lapse  of  time,  7-723. 

Burden  of  proof  of  payment  or  part  payment 
of  bill  or  note,  20-518. 


FECTJNIABY   LEGACIES. 

See  Wills. 

PEDDLING. 

See  Hawkers  and  Peddlers. 

PEDESTRIANS. 

Rights  and  duties  on  streets,  see  Streets  and 
Highways. 

PEDIGBEE. 

Family  records  to  show,  see  Evidence. 

PENALTIES. 

See  Fines  and  Penalties. 

PENDENTE   LITE. 

Administrator,  see  Executors  and  Adminis- 
trators. 
Alimony  and  Suit  Money,  see  that  title. 
Lis  Pendens,  see  that  title. 

PENSIONS. 

Bank  paying  forged  pension  check,  see  Banks 
and  Banking. 

Mandamus  to  review  action  of  officer  or  board 

in  pension  matters,  8-950. 
Exemption    from    execution    of    pension    or 

bounty,  17-1191. 


PEONAGE. 

Convicts,  see  that  title. 
Prisons,  see  that  title. 

Constitutional  and  statutory  provisions  con- 
cerning peonage,  3-321;  14-1113. 
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PERCOLATION. 

Of  water  from  artificial  reservoir,  see  Water 

AND  WatEECOUBSES. 


FEREMFTOR-r   CHAI.I.ENGES. 

To  jurors,  see  Jtjbt  and  Jdbt  Tbiai^ 

FERFORMANCE. 

Part  performance  within  statute  of  frauds, 

see  Frauds.  Statute  of. 
Specific  Pebfoemance,  see  that  title. 

FERIODICAI.S. 

Newspapers,  see  that  title. 

Title  of  as  subject  to  trademark,  see  Tkade- 

MABKs.    Trade    Names,    and    Unfair 

Competition. 

PERJURY. 

Commitment  of  witness  as  prejudicial  error, 
see  New  Trial. 

Distinction  between  perjury  and  false  swear- 
ing, 8-881. 

What  constitutes  offense  of  attempting  to 
suborn  perjury,  17-1182. 

Material  testimony  as  to  which  charge  of 
perjury  may  be  laid,  3-945;   19-364. 

Regularity  of  judicial  proceeding  as  affecting 
charge  of  perjury,  3-870;   11-711. 

Prosecution  for  perjury  committed  in  another 
jurisdiction,  19-781. 

Sufficiency  of  indictment  for  perjury  as  to 
"  assignment  of  perjury,"  17-921. 

Necessary  allegations  in  indictment  for  per- 
jury as  to  person  administering  oath,  9- 
765. 

Effect  of  acquittal  of  crime  upon  perjury 
committed  during  trial,  1-163;   17-754. 

Manner  and  sufficiency  of  proof  of  former 
proceeding  in  prosecution  for  perjury, 
17-265. 

Conviction  for  crime  as  conclusive  evidence 
against  accused  in  subsequent  prosecu- 
tion for  perjury  in  denying  guilt,  13- 
369. 

Number  of  witnesses  and  corroborative  evi- 
dence necessary  to  support  conviction 
for  perjury,  6-812. 

Conviction  for  perjury  upon  contradictory 
statements  of  defendant,  13-731. 

Right  of  party  against  whom  judgment  has 
been  obtained  'by  perjury  to  sue  for 
damages,  18-23. 

Equitable  relief  against  judgments  procured 
by  perjured  testimony,  3-83;  10-1107. 

Commitment  of  witness  for  perjury  during 
trial  as  prejudicial  error,  19-423. 


PERMANENT    INJUNCTIONS. 

See  Injunctions. 

PERPETUITIES  AND  TRUSTS  FOR 
ACCUMULATION. 

Charitable  gifts,  see  Charities. 

Validity  of  partial  or  limited  restraint  on 
alienation  of  fee  simple  estate,  7-319. 

Effect  of  perpetuity  upon  contemporaneous 
or  prior  interests,  5-431. 


"  PERSON." 

Word  "  person  "  as  including  private  corpora- 
tion, 20-737. 


PERSONAL  INJURIES. 

Action  for  breach  of  warranty  for,  see  SAixa. 

Amnesia  caused  by,  see  Witnesses. 

By  animals,  see  Animals. 

Assignability  of  right  of  action,  see  Assign- 
ments. 

To  children  for  which  parents  may  recover, 
see  Parent  and  Child. 

From  collapse  of  building,  see  Buildings. 

Compromise  and  Settlement,  see  that  title. 

By  crowd  in  department  store,  see  License. 

Damages  for,  see  Damages. 

Danger  of  as  element  of  damage  to  land  by 
construction  of  railroad,  see  Eminent 
Domain. 

Discharge  in  bankruptcy  as  affecting  judg- 
ments for  wilful  and  malicious  injuries, 
see  Bankruptcy. 

To  employees,  see  Master  and  Servant. 

Evidence  in  actions  for,  see  Evidence. 

Evidence  of  exclamations  and  expressions  of 
pain  in  actions  for,  see  Evidence. 

Explosions  and  Explosives,  see  that  title. 

To  firemen  as  imposing  liability  on  munici- 
palities, see  Municipal  Corporations. 

From  fireworks,  see  Explosions  and  Explo- 
sives. 

From  highways,  see  Streets  and  Highways. 

Hole  in  ice  causing,  see  Ice. 

Independent  contractor's  liability  for,  see  In- 
dependent Contractors. 

To  infants,  see  Infants. 

In  initiation  of  member  of  society,  see  Socie- 
ties AND  Unincorporated  Associa- 
tions. 

Judge  referring  to  amount  of  plaintiff's  claim 
as  reversible  error,  see  New  Trial. 

Medical  attention,  duty  of  injured  person  to 
secure,  see  Physicians  and  Surgeons. 

^Tntov  Tphicles  causing,  see  Motor  Vehicles. 

Municipality's  liability  for,  see  Municipal 
Corporations. 

Negligence,  see  that  title. 

To  parents  for  which  children  may  recover, 
see  Parent  and  Child. 

To  passengers,  see  Carriers. 

To  pedestrians,  see  Streets  and  Highways. 

Physical  examination  of  plaintiff,  see  Physi- 
cal Examination. 
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PERSONAL   INJURIES  —  continued. 
Proximate  cause,  see  Negligence. 
Railroads  causing,  see  Railroads. 
Release  and  Discharge,  see  that  title. 
To  servants,  see  Master  and  Servant. 
From  streets,  see  Streets  and  Highways. 
To  wife,  see  Husband  and  Wife. 

Illness  of  person  injured  as  proximate  cauae 
of  injury,  2-734. 


PERSONAL   FBOPERTY. 

Animals  as  property,  see  Animals. 

Attachment  of  equitable  interest,  see  Attach- 
ment. 

Bailments,  see  that  title. 

Carriage  of,  see  Carriers. 

Character  of  property  as  personal  or  real,  see 
Propbrtt. 

Chattel  Mortgages,  see  that  title. 

Contracts  within  statute  of  frauds,  see 
Frauds,  Statute  of. 

Conversion  of,  see  Trover  and  Conversion. 

Damages  for  loss  or  destruction  of,  see  Dam- 
ages. 

Executions,  see  that  title. 

Husband's  right  to  dispose  of  during  cover- 
ture, see  Husband  and  Wife. 

Insurance  covered  by,  see  Insurance. 

Interest  upon  damages  for  conversion  of  or 
Injury  to,  see  Damages. 

Judicial  Sales,  see  that  title. 

Lost  Papers  and  Records,  see  that  title. 

Lost  Property,  see  that  title. 

Powers,  see  that  title. 

Recaption,  see  that  title. 

Receiving  Stolen  Property,  see  that  title. 

Replevin  of,  see  Replevin. 

Rule  in  Shelley's  Case  as  applicable  to,  see 
Shelley's  Case,  Rule  in. 

Sales,  see  that  title. 

Salvage  of,  see  Ships  and  SniPPlNa. 

Stolen  Goods,  see  that  title. 

Taxation,  see  Taxation. 

Trover  and  Conversion,  see  that  title. 

Value,  testimony  of  owner  as  to,  see  Evi- 
dence. 

Growing  or  standing  crops  as  personalty 
subject  to  replevin,  5-480. 

Character  as  fixtures  or  personalty,  before  an- 
nexation, of  articles  brought  on  prem- 
ises to  be  annexed,  4-1160. 

Specific  performance  of  personal  property 
contracts,  5-259;   10-934. 

Construction  of  term  "  more  or  less  "  in  per- 
sonal property  contracts,  12-294. 

Fixing  character  of  property  as  realty  or  per- 
sonalty by  agreement,  1-312. 

Title  to  checks  indorsed  in  blank  and  for- 
warded for  collection,  2-117. 

Recovery  of  damages  in  condemnation  pro- 
ceedings for  injury  to  personal  property 
or  expense  of  removing  it  from  premises, 
8-696.  ^      .        .  .,        ,. 

Recovery  of  stolen  goods  m  civil  action 
against  thief,  19-647. 


PEBSONAI.   BEPBESENTATITTES. 

See  Executors  and  Administrators. 

PEBSONAL   SEBVICE. 

See  Summons  and  Process. 

PESTHOTTSES. 

See  Hospitals  and  Asylums. 

PETITIONS. 

For  divorce,  see  Divorce. 
For   liquor   licenses,   see   Intoxicating   Liq- 
uors. 
To  remove  causes,  see  Removal  of  Causes. 

Necessity  that  petition  should  be  actually 
signed  as  presented,  instead  of  having 
signatures  detached  from  other  like  peti- 
tion and  afiBxed  thereto,   14-486. 

Right  of  signer  of  petition  to  withdraw  name 
before  petition  is  acted  on,  15-1125. 

FETBOLETTM. 

See  Oil. 

PHARMACISTS. 

See  Drugs  and  Druggists. 

PHONOGBAPHS. 

Phonographic  reproduction  of  sound  as  evi- 
dence, 10-255. 

PHOTOGBAPHS. 

Right  to  make  other  use  of  portrait  or  photo- 
graph made  or  received  for  particular 
purpose,  9-1016. 

Publication  of  person's  photograph  as  that 
of  another  as  libel,  9-866;   16-1077. 

Right  to  photograph  person  accused  of  crime, 
8-1176;    16-1125. 

Foundation  for  introduction  of  photographs 
in  evidence,  1-161;  10-962. 

X-ray  photographs  as  evidence,  8-435. 

Weight  of  photographs  as  evidence,  15-98. 

PHYSICAIi   EXAMINATION. 

Power  of  court  to  compel  submission  to  physi- 
cal examination,  1-266;  11-844. 
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PHYSICIANS   AND    SURGEONS. 

Communications  to  as  privileged,  see  Wit- 
nesses. 

Contracts  by  agents  or  servants  for  attend- 
ance of,  see  Agency. 

Criminal  responsibility  for  accelerating 
death,  see  Homicide. 

Dentists,  see  that  title. 

Hospitals  and  Asylums,  see  that  title. 

Testimony  as  experts,  see  Evidence. 

Testimony  as  to  statements  made  by  patients, 
see  Evidence. 

Wife's  liability  for  attendance  upon  husband, 
see  Husband  and  Wife. 

As  witnesses  in  actions  against  decedents' 
estates,  see  WITNESSES. 

Statutory  regulation  of  the  practice  of  pro- 
fessions, 1-18. 

Constitutionality  of  statute  requiring  physi- 
cians to  take  out  licenses  as  impairing 
vested  rights  of  previous  practitioners, 
5-1005;  19-833. 

Christian  Science  treatment  of  disease  as 
practice  of  medicine,  2-904. 

Oculists  or  opticians  as  within  statutes  regu- 
lating practice  of  medicine,  9-203. 

Osteopathy  as  a  medical  or  surgical  profes- 
sion, 1-51. 

Practice  of  midwifery  or  obstetrics  as  prac- 
tice of  medicine,  13-571. 

What  constitutes  consultation  with,  or  at- 
tendance by,  physician  within  meaning 
of  application  for  life  insurance,  17- 
1203. 

Validity  and  eflfect  of  statute  authorizing  rev- 
ocation of  license  granted  to  physician 
or  surgeon,  7-752. 

Right  of  corporation  to  practice  profession  or 
trade  for  which  license  is  required,  19- 
882. 

Care  and  skill  required  of  physicians  and  sur- 
geons, 1-21. 

Degree  of  care  and  skill  required  of  physi- 
cians, 1-306;  14-605. 

Liability  of  physician  or  surgeon  for  leaving 
foreign  substance  in  wound  or  opening 
for  surgical  operation,  19-190. 

Liability  of  firm  of  physicians  for  negligence 
of  partner,  16-353. 

Imputation  of  ignorance,  incompetence,  etc., 
to  physician,  dentist,  or  druggist  as 
slander  or  libel,  20-482. 

Consent  as  affecting  right  to  perform  sur- 
gical operation,  5-306. 

Right  to  recover  for  services  rendered  by  un- 
licensed practitioner  of  medicine  or  sur- 
gery, 2-605. 

Right  of  physician  to  recover  from  patient 
for  services  rendered  while  patient  is  un- 
conscious or  otherwise  incapacitated  to 
contraci,  13-27. 

Admissibility  of  evidence  of  defendant's 
financial  condition  in  action  by  physi' 
eian  for  services,  11-655. 


PHYSICIANS  AND  SURGEONS  —  con. 

Duty  of  person  injured  by  negligence  of  an- 
other with  reference  to  securing  physi- 
cian, 10-079. 

Avoidance  of  release  of  claim  for  personal  in^ 
inrwt  on  account  of  miastatements  by 
physician  as  to  nature  of  injuries,  20- 
750. 


PICKETING. 

See  Labob  Combinationb. 


PICTURES. 

Infringement  of  common-law  right  on  picture, 

see  Copyrights. 
Photogbaphs,  see  that  title. 


PIERS. 

See  Whabves. 

PILOTS. 

See  Ships  and  Shippino. 

PIPE  LINES. 

As  additional  servitudes,  see  SXBEiniS  AITO 
Highways. 

PIPES. 

Of  gas  companies,  see  Gas  and  Gas  Com- 
panies. 

Water  pipes  in  highways,  see  WatebwobkS 
AND  Wateb  Companies. 

PLACE   OF   WORK. 

Cause  of  injuries  to  servant,  see  Master  and 
Servant. 

"PLACE  OF  WORSHIP." 

Within  statute  against  disturbance  of  meet- 
ing, see  DisTUBBiNo  Meeting, 

PLANS. 

Architect's  property  in,  see  Abohitects. 

PLATFORM. 

Of  car,  see  Cabbiebs. 


PLAYING  GAMES  —  PLEDGE  AND  SECURITY. 
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PI.AYIN6   GAMES. 

Baseball,  see  that  title. 

Gaming  and  Gaming  Hodses,  see  that  title. 

Injunction    against   playing   on   vacant   lots, 

see  Injunctions. 
Injuries   from    defective   highways   used   for 

play,  see  Stbeets  and  Highways. 


PLEADING. 

In  action  against  railroad  for  damages  caused 
by  lessee,  see  Eailboads. 

Admissibility  of  former  plea  of  guilty,  see 
Cbiminal  Law. 

Admissions  in  as  evidence  in  subsequent  ac- 
tion, see  Evidence. 

In  condemnation  proceedings,  see  Eminent 
Domain. 

Contributory  negligence,  see  Negligence. 

In  criminal  prosecutions,  aee  Criminal  Law 
and  Indictment  and  Infokmation. 

In  divorce,  see  Divobce. 

In  equity,  see  Equity. 

"  Et  al."  in  pleadings,  see  "  Et  Al." 

Evidence,  admissibility  of  abandoned  plead- 
ing, see  Evidence. 

Excuse  for  nonproduction  of  architect's  or  en- 
gineer's certificate,  see  Auchitects. 

Failure  to  produce  architect's  or  engineer's 
certificate,  see  Contracts. 

In  false  imprisonment,  see  False  Imprison- 
ment. 

Foreign  corporation's  compliance  with  stat- 
ute, see  Corporations. 

Former  jeopardy  generally,  see  Criminal 
Law. 

Former  jeopardy  in  habeas  corpus  proceed- 
ing, see  Habeas  Corpis. 

By  garnishees,  see  Garnishment. 

Insurable  interest,  see  Insurance 

By  insurance  company  of  election  to  avoid 
contract,  see  Insurance. 

Intebpleader,  see  that  title. 

In  lihel  action,  see  T.rnEi.  and  Ri^nder. 

Libel  as  predicable  of  statements  in  pleadings, 
see  Libel  and  Sla.nder. 

Loss  of  instrument,  see  Lost  Papers  and 
Records. 

In  malicious  prosecution,  see  Malicious 
Prosecution 

Mitigation  of  damages,  see  Damages. 

Objection  to  complaint  on  appeal,  see  Appeal 
AND  Error. 

Ordinances,  see  Ordinances, 

Ownership  in  replevin,  see  Replevin. 

Pleading  over  after  plea  of  form..r  jeopardy, 
see  Criminal  Law. 

Privilege  extending  to  pleading.s,  see  Libel 
AND  Slander. 

Probable  cause  in  false  imprisonment,  see 
False  Imprisonment. 

In  quo  warranto,  see  Quo  Warranto 

In  replevin,  see  Replevin. 

Residence  in  petition  for  divorce,  see  Di- 
vorce. 

In  slander  suit,  see  Libel  and  Slander 

Statute  of  limitations  generally,  see  Limita- 
tions OF  Actions. 


PLEADING  —  continued 

Statute  of  limitations  in  action  for  death,  see 
Death  by  Wrongful  Act. 

Waiver  of  special  appearance  by,  see  Appear- 
ances. 

Joinder  and  splitting  of  claims  for  injury  to 
person  and  property  arising  out  of  sin- 
gle tort,  3-464. 

Necessity  under  code  practice  that  causes  of 
action  joined  aflfect  all  parties  defend- 
ant, 3-285. 

Necessity  of  pleading  public  statute  in  ac- 
tion based  thereon,  1-947. 

Eight  to  recover  damages  for  future  disabil- 
ity in  absence  of  special  allegation 
thereof,  20-116. 

General  allegation  of  indebtedness  as  legal 
conclusion,  14-839. 

Application  of  doctrine  of  felo  de  ae  to  plead- 
ing, 15-90. 

Sufficiency  of  general  denial  coupled  with  ad- 
missions, 13-884. 

Denial  of  allegation  of  performance  of  condi- 
tion precedent,  7-611. 

Denial  of  liability  on  insurance  policy  on  one 
ground  as  waiver  of  other  grounds  of 
defense,  20-438. 

What  may  be  shown  under  general  denial  in 
replevin,  20-297. 

Demurrer  to  general  allegation  of  fraud  as 
confession  thereof,  14-368. 

Speaking  demurrers,  14-348. 

Amendment  of  pleadings  on  trial,  5-674. 

Amendment  of  plea  in  abatement,  12-324. 

Amendment  of  pleading  in  respect  to  descrip- 
tion of  land  in  controversy,  14-455. 

Amendment  of  pleading  by  changing  charac- 
ter in  which  defendant  is  sued  as  bring- 
ing in  new  party,  10-150. 

Amendment  of  pleadings  before  arbitrator, 
20-603. 

Filing  amended  pleading  as  waiver  of  objec- 
tion to  sustaining  of  demurrer,  19-306. 

Necessity  of  proving  both  alias  and  real  name 
where  both  are  pleaded,  19-894. 

Which  governs  in  case  of  variance  between  ex- 
hibit and  pleading  in  civil  actions,  16- 
490. 

Variance  in  statement  of  claim  between  affi 
davit  for  attachment  and  declaration, 
3-186. 

Bills  of  particulars  in  negligence  actions,  3  - 
161. 

Right  of  court  to  overrule  plea  of  its  own 
motion,  15-250. 


PLEDGE   AND   COLLATERAI. 
SECURITY. 

Chattel  Mortgages,  see  that  title. 
Foreclosure    of    mortgage    by    pled,<rpe,     bph 
Mortgages  and  Deeds  of  Trust. 
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PLEDGE  AND  COLLATERAL  SECURITY 

—  continued. 
Master's  authority  to  pledge  owner's  credit, 

see  Ships  and  Shipping. 
Pledge    of   stock    as    imposing    liability   for 
calls  or  corporate  debts,  see  Cokpoba- 

TIONS. 

Validity  of  pledge  without  delivery  as  against 
pledgor  or  person  claiming  through  him, 
11-793. 

Title  and  right  to  goods  of  bank  advancing 
money  to  shipper  on  security  of  bill  of 
lading  with  draft  attached,  14-1053. 

Manner  of  pledging  or  assigning  book  ac- 
count, 18-446. 

Right  of  pledgee  of  stock  to  collect  dividends, 
3-725. 

Right  of  pledgee  of  corporate  stock  to  main- 
tain action  to  preserve  corporate  as- 
sets, 12-620. 

Right  of  action  of  pledgor  where  pledgee  re- 
fuses to  return  pledge  upon  tender  of 
debt,  18-719. 

Necessity  of  tender  of  debt  secured  by  pledge 
before  action  can  he  brought  against 
pledgee  for  conversion,  10-1125. 

Recourse  against  pledge  after  bar  of  princi- 
pal obligation,  2-271;  14-847. 

Foreclosure  of  mortgage  by  pledgee,  16-125. 

Validity  of  private  sale  of  pledged  property 
by  pledgee,  4-1166. 

Liability  of  pledgee  'for  loss  due  to  deprecia- 
tion in  value  of  pledge  after  maturity  of 
debt,  7-395. 

PLUMBERS. 

Validity  and  interpretation  of  statutes  im- 
posing license  taxes  on  plumbers,  7- 
580;  18-181. 

POISONS. 

Dbugs  AND  Dbtjggists,  See  that  title. 

"  Poisoning "  resulting  from  voluntary  act 
within  accident  insurance  policy,  1-255. 

Contributory  negligence  of  injured  person, 
his  agents  or  servants,  as  bar  to  action 
for  sale  of  poison  by  mistake,  8-896. 


POLICE   POIVER. 

See  the  titles  Constitutionai,  Law,  MtTNici- 
PAL  CoBPOEATiONS,  STATUTES,  and  cross- 
ref erences  thereunder ;  and  see  the  titles 
relating  to  particular  subjects  of  regu- 
lation, as  the  following: 
Babbebs, 

BnXIABDS  AND  POOL, 
ClOABETTES, 

Food, 

Gaming  and  Gaming  Houses, 

Intoxicating  Liquoes, 

Junk, 

Labob  Laws, 

Licenses, 

Stocktabdb. 


POLICY  or  INSURANCE. 

See  Insubance. 

POLITICAL   RIGHTS. 

Jurisdiction  of  equity  to  protect,  see  Eqttitt. 

POLITICS. 

Political    bias    or    prejudice    disqualifying 
judge,  see  Judges. 

POLL   TAXES. 

See  Taxation. 

POLLUTION. 

Of  waters,  see  Watebs  and  Wateecoubses. 

PONDS. 

Generally,  see  Watebs  and  Watebcoubses. 
Fish  and  Fishebies,  see  that  title. 
Owner's   liability  for   injury   to  trespassing 
child,  see  Negligence. 


POLES. 

Obstructing    view    of    trains    or    cars,    see 

Vision. 
Telegbaphs  and  Telephones,  see  that  title. 

POLICE. 

Generally,  see  Municipal  Cobpoeations. 
Protection  in  places  of  amusement,  see  Thea- 

tees  and  Public  Resorts. 
Shebiffs  and  Constables,  see  that  title. 

Injunction    against     police     surveillance    of 
place  of  business  or  amusement,  5-483. 


POOL   ROOMS. 

See  Gaming  and  Gaming  Houses. 

POOLS. 

Owner's   liability   for   injury  to   trespassing 
child,  see  Negliqence. 

POOL    TABLES. 

See  Biluabds  and  Pool. 


pooB^/is^: 
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POOR   AND    Podft' lAWS.*: 

Maintenance  in  assisting  poof' p^Stirf^O^^ue " 
or  defend,  see  Champertt  and  Mainte- 
nance. 

Negligence  in  management  of  almshouses,  see 
Municipal  Cobpobations. 

Who  is  pauper  or  poor  person  within  poor 
laws,  20-756. 

Liability  of  pauper  for  past  maintenance,  1- 
35. 

Effect  of  division  of  district  upon  settlement 
rights  of  settled  pauper,  10-32. 

Confinement  in  prison  as  affecting  settle- 
ment rights  of  pauper,  13-691. 

Right  of  personal  representative  to  sue  in 
forma  pauperia,  1-805. 


POPULATION. 

Classification  of  municipalities  according  to, 
see  Municipal  Cobpobations. 


POST    OFFICE. 

Letters,  see  that  title. 

Mail  crane  located  near  track  as  negligence, 

see  Railboads. 
Service  by  mail,  see  Summons  and  Pbocess. 

Liability  of  postmaster  and  his  sureties  for 
acts  done  in  accordance  with  directions 
of  superior  officer,  17-1189. 

Intent  to  defraud  as  essential  element  of  of- 
fense of  using  mails  to  defraud,  18- 
1044. 

Necessity  of  deposit  in  mail  to  constitute  of- 
fense of  using  mails  to  disseminate  ob- 
scene matter,  7-125. 

Decoy  letter  as  subject  of  embezzlement  or 
larceny  under  postal  laws,  4-878. 

Duty  and  liability  of  carrier  of  passengers  to 
postal  clerk,  6-863;  11-882. 

Interference  by  courts  with  receipt  or  deliv- 
ery of  mail,  17-1068. 


POULTRY. 

Ordinances  regulating  keeping  of,  see  Munici- 
pal Cobpobations. 


POW^ER   HOUSES. 

See  Electbic  Light  and  Povs^eb  Companies. 

POVTER    OF   ATTORNEY. 

Statute  requiring  foreign  corporation  to 
grant  power  of  attorney  to  state  offi- 
cial to  accept  service,  see  Cobpobations,. 


POWERS. 

Character  of  remainder  defeasible  by  execu- 
tion of,  see  Remaindebs. 

Grant  or  devise  of  life  estate  with  absolute 
power  of  disposition,  see  Wills. 

Trust  as  affected  by  death  of  donor  without 
exercising  power  of  revocation,  see 
Trusts  and  Tbustees. 

Right  of  donee  of  general  power  of  appoint- 
ment to  appoint  lesser  or  qualified  es- 
tate, 4-1191. 

Right  of  donee  of  power  of  appointment  to 
appoint  real  estate  subject  to  charge, 
7-138. 

Who  may  be  appointed  trustee  by  donee  of 
power  to  appoint,  4-405. 

Right  of  substituted  trustee  to  execute  power 
conferred  on  original  trustee,  16-325. 

General  devise  or  bequest  not  referring 
thereto  as  execution  of  power  to  dis- 
pose of  property,  16-203. 

Duty  of  purchaser  from  life  tenant,  trustee, 
or  other  donee  of  power  to  sell,  to  see 
to  application  of  purchase  money,  4- 
371. 

Power  of  sale  in  trust  deed  or  mortgage  as 
power  coupled  with  interest,  4-58. 


PRACTICE. 

Actions,  see  that  title  and  cross-references. 

Agreed  Case,  see  that  title. 

On  appeal,  see  Appeal  and  Error. 

Appearances,  see  that  title. 

Attachment  of  property  of  decedent's  estate 
under  writ  against  personal  representa- 
tive, see  Attachment. 

Bills  of  review,  see  Equity. 

Bbiefs  op  Counsel,  see  that  title. 

Cancellation  and  Rescission,  see  that  title. 

Change  of  Venue,  see  that  title. 

In  condemnation  proceedings,  see  Eminent 
Domain. 

Conflict  of  Laws,  see  that  title. 

Cobam  Nobis,  see  that  title. 

Costs,  see  that  title. 

Counterclaim,    see    Set-Off    and    Counteb- 

CLAIM. 

In  criminal  proceedings,  see  Cbiminal  Law 
and  cross-references. 

Depositions,  see  that  title. 

Directing  verdict,  see  Trial. 

Disbarment,  see  Attorneys  at  Law. 

Dismissal  and  Nonsuit,  see  that  title. 

In  divorce  cases,  see  DivoBCE. 

In  equity,  see  Equity. 

Evidence,  see  that  title. 

Exceptions,  see  Trial. 

Executions,  see  that  title. 

In  garnishment  proceedings,  see  Garnish- 
ment. 

Indictments  and  Informations,  see  that 
title. 

iN.TxmoTloN.s.  see  that  title. 

Insanity  inquisition  in  criminal  proceedingSi, 
see  Insanity. 
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PRACTICE  —  continued. 

Instructions,  see  Tbial. 

Interpleadeb,  see  that  title. 

Interrogatories,  see  Tbial. 

Intebvention,  see  that  title. 

Joinder  of  causes,  see  Pi-eading. 

Joinder  parties,  see  Parties  to  Actions. 

Judgments,  see  that  title. 

Judicial  notice,  see  Evidence. 

Jury  and  Jubt  Trial,  see  that  title. 

Of  law,  see  Attoba'eys  at  Law. 

In  libel  action,  see  Libel  and  Slander. 

Limitations  of  Actions,  see  that  title. 

Mandamus,  see  that  title. 

Respecting  mechanic's  lien,  see  Mechanics' 

Liens. 
Ne  Exeat,  see  that  title. 
New  Trial,  see  that  title. 
Next  Fbiend,  see  that  title. 
Objections,  see  Teial. 
Parties,  see  Parties  to  Actions. 
Partition,  see  that  title. 
Pleading,  see  that  title  and  cross-references. 
Pbematube  Suits,  see  that  title. 
Process,  see  Summons  and  Process. 
Production  or  Documents,  see  that  title. 
Prohibition,  see  that  title. 
Questions  of  law  and  fact,  see  Trial. 
Quieting   Title  —  Removal  op  Cloud,   see 

that  title.  ♦ 

Quo  Warranto,  see  that  title. 
Remittitur,  see  Damages. 
Removal  op  Causes,  see  that  title. 
Replevin,  see  that  title. 
Service  of  process,  see  Summons  and  Pro- 
cess. 
Set-oflF,  see  Set-Off  and  Counterclaim. 
In  slander  suit,  see  Libel  and  Slander. 
Summons  and  Process,  see  that  title. 
Supersedeas  and  Stat  of  Proceedings,  see 

that  title. 
Surname  under  which  action  must  be  brought, 

see  Name. 
Trial  and  matters  relating  thereto,  see  Trial. 
Variance,  see  Pleading. 
Witnesses,  see  that  title. 


PRECATORY   TRUSTS. 

See  Tbusts. 

PRECEDENTS. 

Stare  Decisis,  see  that  titlft. 

PREFERENCES. 

Under  bankruptcy  act.  see  Bankruptcy. 

Of  claims  against  assets  in  hands  of  receivers, 
see  Receivers. 

In  composition  with  creditors,  see  Composi- 
tion WITH  Ckeditors. 

Insolvent  corporation's  right  to  prefer  credi- 
tors, see  Insolvency. 

Stockholders'  right  to  preference  in  subscrib- 
ing for  new  stock,  see  Corporations. 

Constitutionality  and  intent  of  veterans' 
preference  laws,   1-291;  9-1049. 


PREFERRED    STOCK. 

gee  Corporations. 

PREJUDICE. 

Change  of  venue  for  prejudice,  see  Change 

of  VenI'e. 
Damages  as  affected  by,  see  Damages. 
Judges  disqualified  fot,  see  Judges. 
Of  jurors,  see  Jury  and  Jury  Trial. 
Removal    of    causes    for,    see    Removal    op 

Causes. 

PREJUDICIAL  ERROR. 

See  New  Tbiai. 

PRELIMINARY   EXAMINATION. 

Right  to  hold  accused  for  another  charge  af- 
ter waiver  of,  see  Indictments  and  In- 
foemations. 

PREMATURE   SUITS. 

Effect  of  accrual  of  cause  of  action  pending 
suit  on  plaintiff's  right  to  recover  in 
action  prematurely  brought,  7-524. 

PREMIUMS. 

Insurance  premiums,  see  Insurance. 

PRESCRIPTION. 

Adverse  Possession,  see  that  title. 
Druggist's  right   to   retain,   see  Drugs  and 

Druggists. 
Highway  created  by  user,   see  Streets  and 

Highways. 
Laches,  see  that  title. 

Acquisition  of  prescriptive  title  by  use  of 
easement  founded  upon  void  parol  grant, 
13-925. 

Acquisition  of  title  to  land  within  right  of 
way  of  railroad  by  adverse  possession  or 
prescription,  2-718;  10-1001. 

Creation  and  extent  of  easement  in  party 
wall  by  prescription,  11-629. 

Prescriptive  right  to  maintain  public  nui- 
sance, 17-789. 

Prescriptive  right  to  pollute  watercourse,  3- 
24. 

Measure  of  prescriptive  right  to  flow  lands  by 
maintenance  of  dam,  18-217. 

"  PRESENCE." 

Of  court,  see  Contempt. 
Of  testator,  see  WiLtS. 


PRi:sj:NTME]srT  —  privity. 
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PRESENTMENT. 

Of  checks,  see  Checks. 

Of    negotiable    instruments,    see    BlliS    AND 
Notes. 


PRESIDENT. 

Of  corporation,  see  Corporations. 

PRESS. 

Liberty  of  Speech  and  Press,  see  that  title. 
NrwBPAPERS,  see  that  title. 

PRESUMPTIONS. 

See  Evidence. 

PRETENSES,   FALSE. 

See  False  Pretenses  and  Cheats. 

PRIMA    FACIE    EVIDENCE. 

Statutes  making  certain  facts,  see  Evidence. 

PRIMARY   ELECTIONS. 

See  Elections, 

PRIMARY   EVIDENCE. 

Sep  Evidence 

PRINCIPAL   AND   AGENT. 

See  Agency. 

PRINOIPAIi  AND   SURETY. 

See  SuBETTSHip. 


PRIORITIES. 

Of  jissignees,  see  Assignments. 

In  bankruptcy  proceedings,  see  Bankruptcy. 

Between  chattel  mortgages  and  other  liens, 

see  Chattel  Mortgages. 
Between  condemnora,  see  EMINENT  Domain. 
Recordation  as  affecting,  see  Records. 


PRISONS. 

Convicts,  see  that  title, 

Evidence  of  condition  of  in  false  imprison- 
ment, see  False  Imprisonment. 

False  Imprisonment,  see  that  title. 

Habeas  Corpus,  see  that  title. 

Imprisonment  fob  Debt  and  in  Civil  Ac- 
tions, see  that  title. 

Municipal  liability  for  condition  qf,  see 
Municipal  Corporations. 

Settlement  rights  as  affecte4  by  confinement 
in,  see  Poor  and  Poor  Laws. 

Wife's  right  to  alimony  while  confined  in,  see 
Alimony  and  Suit  Money. 

Liability  of  municipal  corporation  for  unsafe 
or  unhealthy  condition  of  jails,  4-516; 
12-797. 


PRIVACY,   RIGHT   OF. 

The  right  of  privacy,  2-574;   18-1017. 
Right  to  photograph  person  accused  of  crime. 
8-1176;  16-1125. 


PRIVATE   BANKS. 

See  Banks  and  Banking. 

PRIVATE  INTERNATIONAL  LAW. 

See  Conflict  of  Laws, 


PRIVATE   WAYS. 

Condemnation  of  as  requiring  compensation, 
see  Eminent  Domain. 

Deed  bounding  as  carrying  title  to,  see  Ven- 
dor and  Purchaser, 

Demise  of  premises  as  passing  right  of  way, 
sec  Landlord  and  Tenant. 

Easements  of,  see  Easements. 


PRIVILEGE. 

Of  refusing  to  testify,  see  Witnesses. 

PRIVILEGED   COMMUNICATIONS. 

Libel  and  Slander,  see  th.nt  title. 
Testimony  as  to,  see  Witnesses. 

PRIVILEGE   TAXES. 

See  Licenses. 


PRIOR   OFFENDERS. 


PRIVITY. 


Statute   prescribing  special   punishment  for.       Of  title  between  claims  in  interpleader,  see 
see  Cbimiwal  Law.  Interpleader. 
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PRIVITY   OF   CONTRACT. 

As    element    of    actionable    negligence,    see 
Negligence. 


PROBABLE    CAUSE. 

In  false  imprisonment,  see  False  Impkison- 

MENT. 

In    malicious    prosecution.    Bee    Malicious 
Pbosecution. 


PROBATE. 

Of  wills,  see  Wills. 

PROBATE    COURTS. 

See  Courts. 

PROCEEDINGS. 

See  Actions. 

PROCESS. 

Due  Pbocess  of  Law,  see  that  title. 
Summons  and  Process,  see  that  title. 

PROCURING. 

Disobedience  of  subpoena,  see  Contempt. 


PROFITS. 

Of  business  as  element  of  damages,  see  Dam- 
ages. 

Estate  passing  by  devise  of,  see  Wills. 

In  hands  of  mortgagee  in  possession,  see 
Mortgages  and  Deeds  of  Trust. 

Tenant  in  common's  liability  for,  see  Ten- 
ants in  Common. 

Legal  meaning  of  word  "  profits,"  20-683. 


PROHIBITION. 

Of  driving  of  automobiles,  see  MoTOK  Vehi- 
cles. 

Of  importation  of  cigarettes,  see  Cigabettes. 

Of  liquor  traffic,  see  Intoxicating  Liquors. 

Against  revival  of  judgments  as  impairing 
obligation  of  contracts,  see  Judgments. 

Prohibition  to  restrain  ministerial  acts,  3- 
357. 

Prohibition  as  a  process  for  review  and  cor- 
rectness of  errors,  1-713. 

When  prohibition  will  lie  against  council  or 
executive  officer  of  municipal  corpora- 
tion, 20-962. 

Issuance  of  writ  of  prohibition  on  application 
of  defendant  in  criminal  case  on  ground 
of  lack  of  jurisdiction  in  trial  court, 
18-263. 

Prohibition  to  restrain  court  from  interfer- 
ing with  or  entertaining  suit  where 
court  of  concurrent  jurisdiction  has  as- 
sumed cognizance  thereof,  14-206. 

Determination  of  constitutional  question  in 
prohibition  proceedings,  6-986. 


PRODUCE   EXCHANGES. 

See  Exchanges. 

PRODUCTION  OF  DOCUMENTS. 

Privilege  of  witness  to  refuse  to  produce 
documents  of  which  he  is  not  legal  cus- 
todian, 13-1180. 

Validity  of  statute  authorizing  entry  of 
judgment  by  default  for  failure  to  obey 
order  to  produce  documents,   15-655. 


PROFESSIONS. 

See  titles  relating  to  particular  professions, 
as  Architects,  Attorneys  at  Law, 
Dentists,  Phtsicians  and  Surgeons. 

Licenses  of,  see  also  Licenses. 

Statutory  regfulation  of  practice  of  profes- 
sions,  1-18. 

Right  of  corporation  to  practice  profession 
or  trade  for  which  license  is  required, 
12-674;  19-882. 


PROMISE. 

As  element  of  contract,  see  Contracts. 
New  promise  as  reviving  debt  discharged  in 

bankruptcy,  see  Bankkuptct. 
Reviving  barred  demand,  see  Limitations  of 

Actions. 

PROMISE   OF   MARRIAGE. 

Breach  of  Promise  of  Marriage,  see  that 
title. 

PROMISE   TO   REPAIR. 

Assumption  of  risk  as  affected  by,  see  Mas- 
ter AND  Servant. 


PROMISSORY   NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations. 


PEOOF,  BURDEN  OF  —  PUBLICATION. 
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PROOF,   BURDEN   OF. 

See  Evidence. 

PROOF  OF   OTHER   CRIMES. 

See  Criminal  Law. 

PROPERTY. 

Antenuptial  conveyances,  see  Husband  and 
Wife. 

Of  architects  in  plans,  see  Abchitects. 

Chattels,  see  Pebsonai,  Property. 

Community  property  laws,  see  Husband  and 
Wife. 

In  dead  bodies,  see  Dead  Body. 

Disparagement  of  as  defamation,  see  Libel 
AND  Slander. 

Estates  in,  see  Estates  and  cross-references. 

Exchange  of  Property,  see  that  title. 

Executions,  see  that  title. 

Fixtures,  see  that  title. 

Gifts,  see  that  title. 

Inheritance  of,  see  Descent  and  Distribu- 
tion. 

In  literary  or  artistic  productions,  see  Copy- 
bights. 

Lost  Property,  see  that  title. 

In  market  quotations,  see  Market  Reports. 

Mines  and  Minerals,  see  that  title. 

Personalty,  see  Personal  Property. 

Real  Property,  see  that  title. 

Stolen  Property,  see  that  title. 

Succession  to,  see  Descent  and  Distribution. 

Timber  standing  as  property  within  insur- 
ance policy,  see  Insurance. 

Trees  and  Timber,  see  that  title. 

Wills,  dispositions  by,  see  Wills. 

Building  placed  on  land  of  another  by  per- 
mission as  realty  or  personalty  in  ab- 
sence of  agreement  respecting  subse- 
quent ownership,  12-1088. 

Mirrors  as  personalty  or  realty,  1-687. 

Taxation  of  corporate  franchise  as  realty  or 
personalty,  19-167. 

Mortgage  on  land  as  movable  or  immovable, 
20-715. 

Patent  rights  as  property,  17-390. 

Poles  and  wires  of  telegraph,  telephone,  or 
electric  companies  generally,  as  person- 
alty or  realty,  9-1192. 

Stoves  and  heating  apparatus  as  realty  or 
personalty,  2-375. 

Real  estate  acquired  by  executor  or  adminis- 
trator for  benefit  of  estate  as  realty  or 
personalty,  7-703. 

Fixing  character  of  property  as  realty  or 
personalty  by  agreement,  1-312. 


PROPOSITIONS. 

Submitted  to  voters,  see  Elections. 


PROSECUTING   ATTORNEYS. 

Argument  of,  see  Trial. 

Communications  to  as  privileged,  see  Libel 

AND  Slander. 
Compensation  of   assistants,   see   Attorneys 

at  Law. 
Court's  power  to  require  outline  of  defense 

to  jury,  see  Trial. 
Criminal  prosecutions,  see  Criminal  Law. 
Indictment  and  Information,  see  that  title. 
Prisoners  taken  to  office  of,  see  Arrest. 
Trial  and  matters  relating  thereto,  see  Trial. 


PROSECUTION. 

Malicious  Prosecution,  see  that  title. 
For  crime,  see  Criminal  Law  and  cross-ref- 
erences thereunder. 


PROSTITUTION. 

DisoBDERLY  HOUSES,  see  that  title. 

PROTEST. 

Of   negotiable    instruments,    see    Bills    and 

Notes. 
Recovery  of  taxes  paid  under,  see  Taxation. 

PROVABLE   CLAIMS. 

In  bankruptcy,  see  Bankruptcy. 

PROVINCES. 

Judicial  notice  of  federal  statutes  by  provin- 
cial courts,  see  Evidence. 

PROVOCATION. 

Evidence   of   in   mitigation   of   damages   for 

defamation,  see  Libel  and  Slander. 
Inducing  homicide,  see  Homicide. 

PROXIMATE   CAUSE. 

Of  damage  by  fire  set  by  railroad,  see  Rail- 
roads. 
Illness  as,  see  Personal  Injuries. 
Of  injury  generally,  see  Negligence. 

PUBLICATION. 

Of  defamatory  words,  see  Libel  and  Slander. 
Newspapers,  see  that  title. 
Obscene  publications,  see  Obscenity. 

Language  in  which  publication  required  by 
statute  should  be  made,  14-420, 

Validity  of  statute  prohibiting  publication  of 
report  of  criminal  execution,  10-353. 
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FUBi:.IC   BUII.DINGS. 

Municipal  buildings,  see  Municipai.  Corpoba- 

TIONS. 

Validity  of  contract  tending  to  influence  lo- 
cation of  public  building,  8-484. 


FUBUC   COBFOKATIONS. 

See    titles    Counties,   Municipai   Cobpoba- 
TioNS,  School  Distbicts,  etc. 

What  is  a  gjtasi-public  corporation,  18-1063. 


PUBLIC   FUNDS. 

Appropriation  of,   see  Appbopeiations. 
Loss  of  by  public  officer,  see  Public  Officers. 
Public  officer's  liability  for  interest  on,  see 
Public  Officers. 


FUBLIC   HIGHWAYS. 

See  Stbbexs  and  Highways. 

FUBLIC   IMFBOVEMENTS. 

Of  municipalities,   see  Municipal  Coepoea- 

TIONS. 

FUBLIC   LANDS. 

Homestead,  see  that  title. 

Special  assessment  of,  see  Special  or  Local 

Assessments. 
Parks  and  Public  Squares,  see  that  title. 
Taxation  of  government  lands,  see  Taxation. 

Interference  by  courts  to  protect  possessory 
rights  as  between  conflicting  claimants 
to  public  lands,  12-32. 

State  or  public  lands  as  subject  to  condem- 
nation under  power  of  eminent  domain, 
15-488. 

Validity  of  moitgage  upon  government  land 
made  by  claimant  holding  under  home- 
stead act  prior  to  final  proof,  9-934. 

Abandonment  of  land  granted  by  state,  19- 
375. 

FUBLIC   NUISANCES. 

See  Nuisances. 

PUBLIC    OFFICERS. 

1.  Natube,    Creation,    and    Abolition    of 

Office,  170. 

2.  "Candidates,"  177. 

3.  Qualifications  and  Eligibility,  177. 

4.  Election  or  Appointment,  177. 

5.  Term  op  Office,  177. 

6.  Validity  of  Acts,  177. 


PUBLIC  OFFICERS  —  contimied. 

7.  Compensation,  177. 

8.  Liabilities,  177. 

9.  Death,  Resignation,  and  Removal,  178. 

Acknowledgments  taken  by,  see  Acknowledg- 
ments. 

Actions  against  as  actions  against  states, 
see  States. 

Admissions  of,  see  Evidence. 

Appointment  of,  contracts  for,  see  Contracts. 

Assessing  oflicers,  see  Taxation. 

Bonds  of,  see  Bonds. 

Breach  of  duty  of,  accrual  of  action  for,  see 
Limitations  of  Actions. 

Bribery  of,  see  Bribery. 

Constables,  see  Sheriffs  and  Constables. 

Court  officers,  power  of  court  to  appoint,  see 
Courts. 

Declarations  of,  see  Evidence. 

Defamation  of,  see  Libel  and  Slandeb. 

Election  of,  see  Elections. 

Executions,  see  that  title. 

Governor,  see  also  that  title. 

Infringement  of  patent  rights,  see  Patents. 

Injunction  to  restrain  acts  of,  see  Injunc- 
tions. 

Inspections  by  as  relieving  master  of  duty, 
see  Master  and  Servant. 

Judges,  see  that  title. 

Judicial  Sales,  see  that  title. 

As  jurors  in  action  to  which  state  is  party, 
see  Jury  and  Jury  Trial. 

Justices  of  Peace,  see  that  title. 

Of  legislature,  see  Legislature. 

Libel  in  communication  to  or  concerning,  see 
Libel  and  Slander. 

Mandamus  to,  see  Mandamus. 

Mandamus  to  restore  office,  see  Mandamus. 

Militia,  see  that  title. 

Ministerial  oflScer's  right  to  attack  statute, 
sec  Statutes. 

Of  municipalities,  see  Municipal  Corpora- 
tions. 

Notaries,  see  Notary  Public. 

Postmasters,  see  Post  Office. 

Prohibition,  see  that  title. 

Property  owners'  liability  to,  see  Negligence. 

Quo  Warranto,  see  that  title. 

Beceiveks,  see  that  title. 

Records  kept  by,  see  Eecobds. 

Reward  of,  see  Rewards. 

Salaries  or  fees,-  assignment  of,  see  Assign- 
ments. 

Sheriffs,  see  Sheriffs  and  Constables. 

Slander  in  communication  to  or  concerning, 
see  Libel  and  Slander. 

Specific  performance  against,  see  States. 

Subrogation  of,  see  Subrogation. 

Suits  against  states,  see  States. 

Sureties  on  bonds  of,  see  Suretyship. 

Taxation,  see  that  title. 

Title  conveyed  by  deed  of  officer,  see  Vendor 
AjfD  Purchaser. 

1.  Nature,  Creation,  and  Abolition  of 

Office. 

Distinction    between   office    and   employment, 

17-451. 
Right   of    legislature    to    delegate   power    to 
create  public  office,   18-489. 


PUBLIC  OFFICEES. 
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PUBLIC  OFFICERS  — con Hnued. 

Abolition  of  office  as  violation  of  civil  Ber- 
vice  statutes,  20-246. 

Right  of  public  body  having  no  power  to 
abolish  office  to  reduce  compensation  ao 
as  effectually  to  abolish  office,   16-950. 

2.  "  Candidates." 

When  person  is  '•  candidate "  for  office,  12- 
109. 

3.  Qualifications  and  Eligibility. 

Power  of  legislature  to  define  qualification 
of  public  officer,  19-743. 

Requirement  as  to  eligibility  of  public  officer 
as  relating  to  time  of  election  or  time 
of  taking  office,  11-950;  20-992. 

Eligibility  of  public  officer  who  has  been  re- 
moved from  office  to  appointment  or 
election  to  same  office  for  unexpired 
term,  10-930. 

Election  or  appointment  of  public  officer  to 
office  to  which  he  is  ineligible  as  affect- 
ing right  to  office  actually  held,  14-628. 

Public  officer  elected  or  appointed  under  un- 
constitutional statute  aa  officer  de  facto, 
12-965. 

Disbarment  of  attorney  as  disqualification 
for  public  officer,  20-422. 

Eight  to  hold  two  offices  at  same  time,  2- 
370;  10-697. 

Right  of  minority  candidate  to  office  for 
which  ineligible  or  deceased  candidate 
received  highest  number  of  votes,  2- 
485;  11-118. 

4.  Election  oe  Appointment. 

Power  of  governor  to  appoint  to  office  in  ab- 
sence of  constitutional  or  statutory  au- 
thority, 19-823. 

Right  of  appointing  power  to  make  appoint- 
ment to  office  where  term  thereof  does 
not  begin  until  after  expiration  of  term 
of  appointing  power,  18-142. 

Necessity  for  confirmation  where  appoint- 
ment of  officer  is  authorized  subject  to 
confirmation  by  another  officer  or  body, 
17-1011. 

5.  Teem  of  OrirrcE. 

Delegation  of  power  to  appoint  officer  as  in- 
cluding power  to  fix  term  of  office,  13- 
806. 

Term  of  office  of  person  elected  or  appointed 
to  fill  vacancy,  in  absence  of  express 
statutory  or  constitutional  provision, 
12-572. 

Meaning  of  term  "  next  regular  election,"  or 
"  next  general  election,"  etc.,  in  consti- 
tutional or  statutory  provision  fixing 
term  of  public  office,  10-1140. 

Power  of  legislature  to  extend  term  of  in- 
cumbent of  public  office,   13-160. 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  12. 


PUBLIC  OFFICERS  —  continued, 

6.  Validity  of  Acts. 
Validity  of  acts  of  de  facto  judge,  12-208. 
Effect   of   failure   of   jury    commissioner   to 

qualify  properly,  18-765. 
Validity  of  acknowledgment  taken  by  officer 

whose  right  to  office  has  ceased,  5-461. 

7.  Compensation. 

Right  of  public  officer  to  compensation  in 
absence  of  statutory  provision  therefor, 
20-148. 

Right  of  person  holding  two  compatible  pub- 
lic offices  to  recover  compensation  at- 
tached to  each,  2-390. 

Right  of  de  facto  officer  to  compensation  of 
office  where  there  is  no  other  claimant, 
16-484. 

Right  of  de  jure  officer  to  recover  salary  from 
de  facto  officer  during  latter's  incum- 
bency, 12-894. 

Eight  of  de  jure  officer  to  recover  from  state 
or  municipality  salary  paid  de  facto  offi- 
cer during  latter's  incumbency,  4-673 ; 
10-1093. 

Constitutional  provision  against  change  of 
salary  of  public  officer  during  his  term 
of  office  as  applicable  to  person  ap- 
pointed or  elected  to  fill  balance  of  un- 
expired term,  16-1027. 

Constitutional  provision  against  increasing 
compensation  during  term  of  office  as 
applicable  where  new  duties  are  imposed 
on  officer  after  taking  office,  18-403. 

Validity  of  contract  by  public  officer  to  ren- 
der services  for  sum  less  than  compen- 
sation fixed  by  law,  19-1075. 

Right  of  public  officer  to  witness  fees,  19- 
168. 

Salaries,  fees,  etc.,  of  public  officers  or  em- 
ployees as  subject  to  garnishment,  17- 
525. 

Power  of  state  to  tax  salary  or  income  of 
federal  officer  and  vice  versa,  7-87;  12- 
827. 

And  see  supra,  1. 

8.  Liabilities. 

Liability  of  public  officer  for  acts  of  subordi- 
nates, 12-185. 

Liability  of  public  officer  for  loss  of  public 
money,  17-929. 

Liability  of  public  officer  for  interest  received 
on  public  funds,  8-391. 

Meaning  of  term  "  graft,"   19-1079. 

Eight  of  government  to  recover  from  public 
officer  profits  obtained  by  him  by  virtue 
of  his  office,  19-604. 

Individual  liability  of  public  officer  who  is 
member  of  corporate  body  for  neglect  of 
duty  by  such  body,  7-773. 

Contributory  negligence  as  defense  to  action 
against  public  officer  for  failure  to  per- 
form or  negligent  performance  of  offi- 
cial duty,  20-1309. 
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PUBLIC  OFFICERS  —  continued. 

Recovery  of  fees  or  compensation  paid  to 
public  officer  illegally  or  by  mistake, 
13-351. 

Civil  liability  of  assessing  officer  for  errone- 
ous assessment,  4-942;  13-678. 

Criminal  liability  of  de  facto  officer,  20-510. 

9.  Death,  Resignation,  and  Removai. 

Death  of  officer-elect  before  commencement  of 
term  as  creating  vacancy  in  office,  17- 
86. 

Person  or  body  to  whom  resignation  from 
public  office  should  be  tendered,  6-688. 

Necessity  of  acceptance  of  resignation  from 
public  office,  13-873. 

Right  of  public  officer  to  withdraw  resigna- 
tion from  office,  5-689;   15-139. 

Proceeding  for  removal  of  public  officer  as 
civil  or  criminal  in  nature,  20-112. 

Power  of  public  officer  to  remove  subordinate 
from  office  as  including  power  to  sus- 
pend pending  investigation  of  charges, 
16-946. 

Necessity  of  notice  to  officer  to  effect  his 
summary  removal,  19-920. 

Right  of  public  officer  holding  for  fixed  term 
to  notice  and  hearing  before  removal 
for  cause,  12-995. 

Pardon  as  restoring  forfeited  office,  19-293. 


FtTBLIC   RESORTS. 

See  The^tees  and  Public  Resobts. 

PUBLIC   SERVICE   CORPORATIONS. 

Generally,   see   Corpoeations   and   cross-ref- 
erences. 
Franchises  of,  see  Feanchises. 

PUBLIC   USE. 

For  which  property  may  be  taken,  see  Emi- 
nent Domain. 

Municipality's  power  to  own  property  dis- 
connected from,  see  Municipal  Cobpo- 

EATIONS. 


PUBLIC   WORKS. 

Of  municipalities,  see  also  Municipal  Cob- 

POBATIONS. 

What  are  "public  works,"  11-594. 

Validity  of  contract  designed  to  suppress 
competition  in  bidding  for  contract  to 
perform  public  work,  20-386. 


PULLMAN   CARS. 

See  Caebiebs. 

PUNCTUATION. 

As    affecting    construction    of    statutes,    see 

Statutes. 
As  element  in  identifying  author  of  writing, 

see  Authoeship. 


PUNISHMENT. 

Of  children  by  parents,  see  Paeent  and 
Child. 

For  contempt,  see  Contempt. 

Convict's  liability  to  corporal  punishment, 
see  Convicts. 

Of  criminals,  see  Criminal  Law. 

Cruel  and  unusual  punishment,  see  Constitu- 
tional Law. 

Of  school  children,  see  Schools. 


PUNITIVE   DAMAGES. 

See  Damages. 

PURCHASE. 

Of  goods,  see  Sales. 

Of  land,  see  Vendob  and  Puechaseb. 

PURE   FOOD   LAWS. 

See  Food. 

QUANTITY. 

Rescission  of  sale  of  land  for  mistake  in,  see 
Cancellation  and  Rescission. 

QUANTUM   OF   PROOF. 

See  Evidence. 


QUARANTINE. 

Liability  of  municipality,  board  of  health,  or 
health  officer  for  enforcement  of  quar- 
antine regulations,  9-814;  16-737. 

Liability  of  municipality  for  expenses  of 
quarantined  person,  5-233. 

Quarantine  regulations  as  defense  to  carrier 
for  failure  to  deliver  or  transport  eoods, 
17-880.  ^ 


PUFFING. 

Bidding  at  judicial  sale,  see  Judicial  Sales. 


QUARRYING. 

See  M^^'ES  and  IIinekals. 


QUASI-MUNICIPAL  CORPOKATIOiN  S  —  RAILEOADS.        179 


QUASI-MUNICIFAI.   CORPORA- 
TIONS. 

See  Mtjnicipai,  Cobporations. 


QUO   WARRANTO  —  continued. 

Effect  of  termination  of  office  upon  quo  war- 
ranto proceeding  to  try  title  to  public 
office,  11-1170. 


QUASI-PUBLIC    CORPORATIONS. 

Corporations  which  are,  see  Corporations. 

QUESTIONS. 

Addressed  to  witnesses,  see  Witnesses. 


RACES. 

Civil  Rights  Acts,  see  that  title. 
Competency  of  orientals  as  witnesses,  see  Wit- 
nesses. 
Indians,  see  that  title. 
Separation  of  in  schools,  see  Schools. 
Separation  of  on  cars,  see  Carriers. 


QUESTIONS    OF    LA'W    AND    FACT. 

See  Trial. 


RACING. 

Horse  Racing,  see  that  title. 


QUIETING    TITLE  —  REMOVAL   OF 
CLOUD. 

Judgments  or  decrees  sufficient  to  constitute 
cloud  on  title,  7-334. 

Sufficiency  of  possession  by  agent  or  tenant 
to  enable  principal  or  landlord  to  main- 
tain suit  to  quiet  title,  18-860. 

Reimbursement  of  purchaser  of  invalid  tax 
title  as  condition  precedent  to  relief  in 
action  to  quiet  title,  16-803. 

Running  of  statute  of  limitations  against 
action  to  quiet  title,  20-43. 

Right  to  jury  trial  in  action  to  quiet  title, 
3-248  J   18-245. 


QUIT   CLAIM. 

Covenants  in  deed  conveying  right,  title,  and 
interest,  see  Covenants. 

Priority  with  respect  to  unrecorded  convey- 
ance, see  Records. 


QUOTIENT   VERDICT. 

See  Trial. 

QUO   WARRANTO. 

Right  of  private  individual  to  file  informa- 
tion in  nature  of  quo  warranto  to  try 
title  to  public  office,  6-463;  13-1063. 

Necessity  of  leave  of  court  to  prosecution  of 
quo  warranto  proceedings,  6-912. 

Quo  warranto  against  municipal  corpora- 
tion, 8-322. 

Necessity  of  alleging,  in  information  in  quo 
warranto,  legal  existence  of  office  in 
question,  5-691. 

Propriety  of  quo  warranto  to  test  right  to 
sell  intoxicating  liquor  under  license, 
18-526. 

Right  to  jury  trial  in  quo  warranto  proceed- 
ings, 5-640. 


RAILROADS. 

1.  Characteristics,     Powers,     and     Con- 

tracts Generally,  180. 

2.  Location,   Lands,  and  Right  of   Way, 

180. 

3.  Construction    and    Equipment   Gener- 

ally, 180. 

4.  Structures,    Cattle    Guards,    Fences, 

AND  Stations,  180. 

5.  Operation  op  Trains  Generally,  180. 

6.  Crossings,  181. 

7.  Fires,  181. 

8.  Persons    on    or    about    Trains    and 

Tracks,  181. 

9.  Earnings,  182. 

10.  Statutory    Regulations    as    Interfer- 
ence WITH  Commerce,  182. 

Accident  insurance,  provision  respecting 
working  or  being  on  railroad,  see  Insur- 
ance. 

Animals  injured  or  killed  by,  see  Animals. 

Attachment  of  cars,  see  Attachment. 

As  carriers,  see  Carriers. 

Condemnation  of  land,  danger  as  element  of 
damage,  see  Eminent  Domain. 

Condemnation  of  land  for  private  spur,  see 
Eminent  Domajk. 

Condemnation  of  land  generally,  see  Eminent 
Domain. 

Contributory  negligence  of  engineer  as  im- 
putable to  passengers,  see  Negligence. 

Danger  as  element  of  damage  to  land  con- 
demned, see  Eminent  Domain. 

Employees  of,  see  Master  and  Servant. 

Exemption  of  property  from  taxation,  see 
Taxation. 

Garnishment  of  cars,  see  Garnishment. 

Interstate  and  Foreign  Commerce,  see 
that  title. 

Mechanics'  lien  laws  as  applicable  to,  se* 
Mechanics'  Liens. 

Rate  regulations,  see  Rates  and  cross-refer- 
ences. 

Servants  of,  see  Master  and  Servant. 

Signals,  weight  of  testimony  as  to,  see  Evi- 
dence. 

Street  crossing  right  of  way  as  necessitating 
compensation,  see  Eminent  Domain. 
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RAILROADS  —  continued. 

Subways,  see  that  title. 

Taxation,  exemptions  of  property  from,  see 
Taxation. 

Taxation  of  rolling  stock,  place  of,  see  Taxa- 
tion. 

Telegraph  or  telephone  lin«s  on  right  of  way 
as  necessitating  compensation,  see  Emi- 
nent Domain. 

View  of  trains,  see  Vision. 

1.  Chabacteristics,     Powees,     ai«>     Cojt- 

XBACTS  GeNEBALLT. 

Distinction  between  street  railways  and 
"  commercial  "  railroads,  4-449. 

Business  railroad  company  may  conduct  as 
incidental  to  main  business,  4-910;  13- 
293. 

Liability  of  purchaser  of  railroad  on  personal 
contracts  of  old  corporation,  6-85. 

Liability  of  lessor  of  railroad  for  negligent  or 
illegal  operation  by  lessee,  2-861;  10- 
350. 

Proper  pleading  In  action  against  railroad 
for  damages  caused  by  its  lessee,  9-682. 

Right  of  railroad  to  grant  exclusive  facili- 
ties to  express  company,  13-1079. 

2.  Location,  Lands,  and  Right  of  Way. 

Validity  of  contract  for  location  of  railroad, 
15-637. 

Power  of  railroad  to  change  its  location,  7- 
1032. 

Estoppel  of  municipality  to  compel  removal 
of  railroad  from  streets  by  acquiescence 
in  construction  of  road,  11-295, 

Admissibility  of  parol  evidence  to  show  agree- 
ment between  parties  at  time  of  execu- 
tion of  deed  of  land  to  railroad  for  right 
of  way  or  depot  purposes,  17-863. 

Acquisition  of  title  to  land  within  right  of 
way  of  railroad  by  adverse  possession  or 
prescription,  2-718;  lO-lOOl. 

Estate  or  interest  acquired  by  railroad  in 
land  purchased  for  right  of  way,  6-242; 
13-432. 

Circumstances  establishing  abandonment  of 
right  of  way  by  railroad,  11-769- 

Assessment  of  railroad  right  of  way  for  street 
improvement,  2-587;  12-i635, 

3.  Constbuction    and    Equipment    Geneb- 

AliY. 

Validity  of  statute  leqiuiring  railngad  to 
build  side  track  to  private  egtablish- 
m«nt  at  own  expense,  18-^91, 

Liability  of  railroad  eompaey  for  damages 
caused  by  construction  of  road  to  land 
tliroxigh  which  it  lias  acquired  rig'ht  of 
way,  19-335. 

Duty  of  railroad  company  to  block  frogs, 
switches,  and  guard  rails,  fl-498;  14- 
696. 

Failure  of  railroad  to  equip  cars  with  auto- 
matic couplers  as  negligence  per  se,  JO- 
701. 


RAILROADS  —  continued. 

Construction  of  federal  safety  appliance  act 
in  reference  to  keeping  couplers  in  re- 
pair, 14-239. 

Right  of  railroad  to  use  electricity  as  motive 
power,  5-53. 

Degree  of  care  required  of  railway  company 

in  use  of  electricity  as  motive  power, 

3-258. 
Duty   of   railroad  to  maintain  telegraph  or 

telephone  service,  18-108. 
Mandamus    to   compel   railroad   to   maintain 

safe  and  adequate  equipmsnt,  12-369, 

4.  Structukes,  Cattle  Guaeds,  Fences, 
AND  Stations. 

Location  of  mail  crane  near  railroad  track  as 
actionable  negligence,  9-1002. 

Negligence  of  railroad  in  constructing  perma- 
nent structure  close  to  tracks  as  ques- 
tion of  law  or  fact,  7-331. 

Duty  of  railroad  to  fence  its  right  of  way  as 
including  duty  to  fence  against  chil- 
dren, 13^187. 

Care  required  of  railroad  in  keeping  right- 
of-way  fence  in  repair,  11-430. 

Constitutionality  of  statutes  requiring  rail- 
roads to  construct  fences  and  cattle 
guards,  3-182. 

Depot  or  station  grounds  within  purview  of 
statute  requiring  railroad  to  fence 
tracks,  11-20. 

Duty  of  railroad  to  fence  its  right  of  way  as 
including  duty  to  fence  against  adult 
persons,  20-1216. 

Liability  of  railroad  for  injuries  from  ex- 
posure due  to  failure  to  provide  suit- 
able waiting-room,  6-671. 

Duty  to  provide  and  keep  open  waiting-room 
at  junction  of  two  railroads,  18-211. 

Duty  of  railroad  as  to  lighting  stations,  7- 
969. 

Validity  of  contract  by  railroad  to  erect  and 

maintain  station,  14-441. 
Right  to  specific  performanee  of  eontract  by 

railroad  to  erect  depot  or  station,  14- 

478. 

Measure  of  damages  for  breach  of  contract 

by  railroad  to  erect  depot,  4-999. 
Right  of  railroad  company  to  grant  exclusive 

privileges  on  depot  grounds,  2-J90 ;  14- 

494. 
Validity  of  statute  prohibStill^  soliciting  of 

trade  or  business  on  trains  of  carriers 

of  passengers,  1,8-867,. 

5.  Operation  of  Trains  ,Generali,y. 
Power  of  railroad  commission  to  compel  rail- 
road  to   make    train  connections   with 
other  roads,  11-406. 

Power  of  municipality  to  require  railroad  oy 
street  railway  to  stop  cars  at  certain 
points,  17-552. 

Speed  of  railroad  train  as  negligence  in  ab- 
sence of  prohibitory  statute,  7-988. 
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Inference  as  to  speed  of  railroad  train  or 
street  car  from  distance  run  after  acci- 
dent and  efiforts  to  stop,  15-948. 

Liability  of  railroad  company  for  personal 
injuries  caused  by  objects  thrown  or 
falling  from  train,  13-77. 

Liability  of  railroad  company  for  personal 
injury  caused  b.y  frightening  of  horses 
by  train  or  cars,  3-1070;  10-302. 

Making  flying  switch  as  negligence,  10-15. 

Validity  of  statute  prohibiting  soliciting  of 
trade  or  business  on  premises  of  car- 
riers of  passengers,  18-867. 

6.  Crossings. 

Right  of  railroad  to  compensation  for  cross- 
ing of  tracks  by  railroad  constructed 
upon  street  or  highway,  14-216. 

Validity  of  requirement  that  railroad  shall 
construct  and  maintain  crossings  at 
new  highways  without  compensation,  8- 
1056;   20-1208. 

Duty  of  driver  of  fire  apparatus  to  stop,  look, 
and  listen  before  crossing  railroad  track, 
7-352. 

Presence  of  gates  at  railroad  crossing  as  ex- 
cusing traveler  from  duty  to  look  and 
listen,  7-801. 

Duty  to  stop,  Icok,  and  listen  at  railroad 
crossing  where  flagman  is  stationed, 
10-418;   13-854. 

Reasonable  belief  that  no  train  is  approach- 
ing crossing  as  relieving  traveler  of  im- 
putation of  negligence  per  se  in  failing 
to  look  and  listen,  9-216. 

Duty  of  railroad  company  td  maintain  and 
operate  gates  at  crossing,  3-449. 

Duty  of  railroad  to  maintain  flagman  at 
cros.sing  in  absence  of  statute,  4-294; 
17-982. 

Power  of  municipal  corporation  to  require 
railroad  company  to  maintain  gates  or 
flagman  at  ciossing,  5-301. 

Act  of  third  person  as  defense  to  charge  of 
railroad  obstructing  highway  crossing, 
10-589. 

Passiufj  over,  under,  or  between  cars  obstruct- 
ing crossing,  as  negligence,  12-593. 

Contributory  regligence  in  crossing  in  front 
of  train  or  engine  standing  still,  15-732. 

Crossing  behind  train  of  cars  obstructing 
crossing  as  negligence,  20-1094. 

Duty  of  railroad  to  give  signals  at  other  than 
'  grade  crossings,  3-361 ;  16-1234. 

Failure  of  railroad  engine  or  car  to  have 
headlight  or  other  light  burning  in  pass- 
ing crossing  as  negligence,  15-463. 

Failure  of  railroad  company  to  give  statu- 
tory signals  on  approaching  crossing  as 
excuse  for  traveler's  contributory  negli- 
gence, B-78. 

Failure  of  lailroad  to  sound  statutory  cross- 
ing signals  as  negligence  toward  person 
on  track  at  place  other  than  crossing, 

ie-1110. 


RAILROADS  —  continued. 

Negligence  of  railroad  in   allowing  view  at 

ciossing  to  be  obstructed  by  trees,  etc., 

on  its  right  of  way,  10-485. 
Frightened  or  unmanageable  team  as  excuse 

for  contributory  negligence  at  railroad 

crossing,  16-954. 

7.  Fires. 

2<egl:g€nce  of  railroad  company  as  proximate 
cause  of  damage  by  fire  as  affected  by 
considerations  of  time  and  distance 
traveled  by  fire,  3-380. 

Presumption  of  negligence  arising  from 
communication  of  fire  by  railroad  en- 
gine, 1-815;  16-882. 

Erection  of  building  near  railroad  track  as 
contributory  negligence  barring  recov- 
ery for  injury  by  fire  set  by  railroad,  8- 
441. 

Permitting  combustibles  or  conducting  farm- 
ing operations  on  premises  adjoining 
railroad  right  of  way  as  contributory 
negligence  barring  recovery  for  fire  set 
by  railroad,  13-1206. 

Negligence  of  railroad  in  maintaining  build- 
ing on  right  of  way  from  which  fire  is 
comttiur.icated  to  property  of  another, 
17-193 

Liability  of  jailroad  company  for  interfer- 
ence with  firemen  in  extinguishing  fire, 
6-630;   12-562. 

Validity  of  statute  making  railroad  abso- 
lutely liftble  for  damage  by  fire,  16-941. 

Validity  and  effect  of  contract  exempting 
railroad  from  liability  for  fires  commu- 
nicated by  it  to  property  on  its  right  of 
way.  5-747;  12-499. 

Admissibility  in  action  against  railroad  for 
setting"  fivf  of  evidence  of  other  fires  by 
other  enjines  to  prove  origin  of  fire, 
12-218. 

8.  Persons  on  or  about  Trains  and 
Tracks. 

Persons  loading  of  Unloading  cars  not  bare 
licensees,  1-601;   12-119. 

Duty  of  railroad  company  to  person  visiting 
station  to  mail  letter  on  train,  20-320. 

Liability  of  carrier  to  passenger  for  injuries 
received  by  walking  through  doorway 
leading  to  place  of  danger,  17-462. 

Trespass  by  traveling  along  railroad  right  of 
wny, '2-.548;  20-140. 

Liability  of  railroad  companies  for  injuries 
inflicted  in  removinp;  trespassers  from 
trains,  1-775;  13-591. 

Duty  of  railroads  to  anticipate  presence  of 
trespassinti'  children  on  tracks,  4-680; 
16-247. 

Liability  of  railroad,  running  train  in  viola- 
tion of  speed  law,  for  injuries  to  tres- 
passers, 6-1007. 

Care  required  of  railroad  in  operation  of 
turntables  in  respect  to  children,  5-377; 
15-561. 
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Jurisdictions  in  which  doctrine  of  turntable 
cases  is  approved  or  disapproved,  11— 
901;  11-990. 

Duty  of  person  working  on  railroad  track  to 
look  out  for  and  avoid  passing  trains, 
8-332. 

9.  Eabnings. 

What  are  "  gross  earnings  "  of  railroad  com- 
pany, 16-429. 

10.  Statutory    Regulations    as    Intebfek- 

ENCE  WITH  Commerce. 
State  regulation  of  railroads  as  interference 
with  interstate  commerce,  7-5;   13-147. 

RAISED    CHECKS. 

See  Checks. 

RAPE. 

Seduction  as  affected  by,  see  Seduction. 

Rape  or  assault  to  rape  by  husband  on  wife, 
13^98. 

Rape  upon  sleeping  woman,  4-685. 

Capacity  of  infant  to  commit  rape  or  assault 
with  intent  to  rape,  11-1063. 

Necessity  of  emission  to  constitute  carnal 
laiowledge,  11-93. 

Resistance  necessary  to  establish  absence  of 
sonsent  in  prosecution  for  rape,  9-572. 

Necessity  of  alleging  age  of  defendant  in  in- 
dictment for  rape,  5-111. 

Necessity  of  using  word  "  feloniously  "  in  in- 
dictment fo"  rape,  7-263. 

Necessity  of  express  allegation  in  indictment 
for  rape  that  act  was  done  against  will 
or  without  consent  of  female,  9-417. 

Necessity  that  indictment  for  rape  negative 
marital  relation  between  accused  and 
prosecutrix,  16-902. 

Competency  to  testify  in  prosecution  for  rape 
of  prosecutrix  mentally  incapable  of 
giving  consent,  9-1218. 

Necessity  of  showing  want  of  consent  in 
prosecution  for  assault  with  intent  to 
commit  rape  on  girl  under  age  of  con- 
sent, 5-354. 

Necessity  and  sufficiency  of  corroboration  of 
nrosecutrix  bi  prosecution  for  rape,  6- 
771;  17-413. 

Evidence  oi  complainants  of  injured  person 
in  actions  for  rape  or  criminal  assault, 
2-234;  11-99. 

Admissibility  in  prosecution  for  rape  of  evi- 
dence of  acts  of  familiarity  or  intimacy 
between  prosecutrix  and  defendant,  11- 
672. 

Almissibility  of  evidence  of  other  crimes  in 
prosecution  for  rape,  8-459;   18-442. 

Effect  of  failure  to  give  unrequested  instruc- 
tion, in  prosecution  for  rape,  as  to  neces- 
sity for  corroboration  of  prosecutrix, 
5-313. 


RATES. 

Of  carriers,  see  Carriers. 
^Contracts  fixing,  see  Monopoues  and  Cob- 
pokate  Trusts. 

Of  gas  companies,   see  Gas  and  Gas  Com- 
panies. 

Interstate  and  Foreign  Commerce,  see  that 
title. 

Of  irrigation  companies,  see  Irrigation. 

Of  public  service  corporations  generally,  see 
Corporations. 

Taxes,  see  Taxation. 

Of  water  companies,   see  Wateewobks  and 
Water  Companies. 


RATIFICATION. 

Of  agent's  acts  by  principal,  see  Agency. 
Of  contract  made  on  Sunday,  see  Sundays 
AND  Holidays. 


REAL   ESTATE. 

Generally,  see  Real  Property. 

"Real  estate "  in  will  as  including  leasehold, 
see  Wills. 

REAL   ESTATE   BROKERS. 

See  Brokers. 

REAL   PROPERTY. 

Abstracts  of  Title,  see  that  title. 

Adjoining  Landowners,  see  that  title. 

Adverse  Possession,  see  that  title. 

Alimony  by  vesting  title  to  husband's  prop- 
erty "in  wife,  see  Alimony  and  Suit 
Money. 

Antenuptial  conveyances,  see  Husband  and 
Wife. 

Boundaries,  see  that  title. 

Brokers  of,  see  Brokers. 

Champerty,  see  Champerty  and  Mainte- 
nance. 

Character  of  property  as  real  or  personal,  see 
Property. 

Condemnation  of,  see  Eminent  Domain. 

Of  corporations,  see  Corporations. 

Covenants  running  with  land,  see  Covenants. 

Cultivation  of  as  "  improvement,"  see  "  Im- 
provement." 

Curtesy,  see  that  title. 

Damages  to,  opinion  of  witness  as  to  amount 
of,  see  Evidence. 

Dedication,  see  that  title. 

Deeds,  see  that  title. 

Defamation  of,  see  Libel  and  Slander. 

Descent  of,  see  Descent  and  Distribution. 

Devise  of,  see  Wills. 

Distribution  of  by  chance,  see  Lotteries. 

Divorce  decree  passing  title  to  land  situated 
outside  state,  see  Divorce. 

Dower  in,  see  Dower. 

Easements,  see  that  title. 
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Ejectment,  see  tliat  title. 

Estates  in,  see  Estates  and  cross-references. 

Executors  and  Administrators,  see  that 
title. 

Expropriation  of,  see  Eminent  Domain. 

Fixtures,  see  that  title. 

Foreign  corporation's  power  to  take  by  de- 
vise, see  Corporations. 

Forum  in  which  action  for  damages  must  be 
brought,  see  Courts. 

Gifts  of,  see  Gifts. 

Homestead,  see  that  title. 

Husband  or  wife,  conveyance  of,  see  Hus- 
band AND  Wife. 

Implied  trusts,  see  Trusts  and  Trustees. 

Inheritance  of,  see  Descent  and  Distribu- 
tion. 

Jurisdiction  of  actions  relating  to,  see 
Courts. 

Landlord  and  Tenant,  see  that  title. 

Lateral  support,  see  Adjoining  Landown- 
ers. 

Leases  of,  see  Landlord  and  Tenant. 

Licensees  on,  see  License. 

Lis  Pendens,  see  that  title. 

Mechanics'  Liens,  see  that  title. 

Mines,  see  Mines  and  JIinerals. 

Mortgages,  see  that  title. 

Of  municipalities,  see  Municipal  Corpora- 
tions. 

Negligence  of  owners,  see  Negligence. 

Nuisances,  see  that  title. 

Obtaining  by  false  pretenses,  see  False  Pre- 
tenses AND  Cheats. 

Obtaining  realty  by  false  pretenses  as  crimi- 
nal offense,  see  Criminal  Law. 

Occupancy  of  as  requiring  actual  residence, 
see  Occupant. 

Oil,  see  that  title. 

Opinion  evidence  of  damage  to,  see  Evidence. 

Oral  contracts  relating  to,  see  Frauds,  Stat- 
ute OF. 

Partition,  see  that  title. 

Of  partnership,  see  Partnership. 

Party  Walls,  see  that  title. 

Perpetuities  and  Trusts  fob  Accumula- 
tion, see  that  title. 

Powers,  see  that  title. 

Prescription,  see  that  title. 

Probate  court's  power  to  determine  questions 
involving  title  to,  see  Courts. 

Public  Lands,  see  that  title. 

Quieting  Title  —  Removal  of  Cloud,  see 
that  title. 

Recording  transfers,  see  Eecoeds. 

Remainders,  see  that  title. 

Resulting  trusts,  see  Trusts  and  Trustees. 

Reversions,  see  that  title. 

Riparian  owners,  see  Waters  and  Water- 
courses. 

Sales  of,  see  Vendor  and  Purchaser. 

Shelley's  Case,  Rule  in,  see  that  title. 

Subjacent  support,  see  Adjoining  Landown- 
ers. 

Taxation  of,  see  Taxation. 

Torrens  ACTS;  see  that  title. 

Trespass,  see  that  title. 

View  of  by  jury  or  court,  see  Trial. 

Waste,  see  that  title. 


REAL  PROPERTY  —  continued. 

Wharves,  see  that  title. 
Wills  disposing  of,  see  Wills. 

Fixing   character   of   property   as   realty   or 
personalty  by  agreement,  1-312. 


REASONABI.E   CAUSE. 

Under  bankruptcy  act,  see  Bankruptct. 
In    malicious    prosecution,    see    Malicious 
Prosecution. 


REASONABLE  DOTJBT. 

Instructions  regarding,  see  Criminal  Law. 

REBTJTTAI.. 

Of  presumptions,  see  Evidence. 

RECAPTION. 

Right  of  owner  of  personal  property  to  re- 
cover possession  thereof  by  necessary 
force,  6-503. 

RECEIPTS. 

Demand  for  receipt  in  full  as  condition  of 
payment  of  part  of  debt  as  duress  avoid- 
ing receipt,  8-880. 

RECEIVERS. 

Appointment  of  receiver  as  violative  of  insur- 
ance contract,  see  Insurance. 
Corporations  generally,  see  Corporations. 
Insolvency,  see  that  title. 

Equitable  right  to  appointment  of  receiver 
in  action  maintained  solely  for  such  re- 
lief, 4-66. 

Misconduct  of  officers  or  directors  of  corpora- 
tion as  ground  for  appointment  of  re- 
ceiver, 17-916. 

Sufficiency  of  affidavit  for  appointment  of  re- 
ceiver sworn  to  upon  information  and 
belief,  11-980. 

Privileges  accorded  by  comity  to  foreign  re- 
ceiver, 5-570. 

Amenability  of  federal  receivership  to  process 
of  courts  other  than  appointing  court, 
3-116. 

Title  of  receiver  to  assets  of  national  bank, 
1-296. 

Time  when  right  or  title  of  receiver  vests,  20- 
551. 

Equitable  preference  of  claims  for  wages 
against  assets  in  hands  of  receiver  of 
corporation,  3-707. 
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RECEIVERS  —  continued. 

Costs  and  expenses  of  receivership  of  private 
corporation  as  entitled  to  preference  in 
distribution  of  assets,  7-585. 

Liability  of  party  at  whose  instance  receiver 
is  appointed  for  expenses  of  receiver- 
ship, 13-1161. 

Right  of  receiver  to  profit  by  his  transactions 
with  receivership  property,  5-208;  14- 
78. 

Action  by  or  against  receiver  after  his  dis- 
charge, 7-44. 

Garnishment  of  property  in  hands  of  receiver, 
15-131. 

DECEIVING   STOLEN   GOODS. 

Labceny,  see  that  title. 

Liability  of  person  receiving  property  be- 
lieving it  to  be  stolen,  to  conviction  of 
any  offense  when  property  was  not  ac- 
tually stolen  or  has  lost  its  stolen  char- 
acter, 7-350. 

Receiving  in  one  state  property  stolen  in  an- 
other as  constituting  offense  of  receiv- 
ing stolen  property,  18-1026. 

Receiver  of  stolen  goods  as  accessory  or  ac- 
complice of  thief,  20-594. 

Necessity  of  alleging  name  of  thief  in  indict- 
ment or  information  for  receiving 
stolen  property,  18-196. 

Admissibility  of  evidence  of  possession  of 
other  stolen  goods  in  prosecution  for  re- 
ceiving stolen  property,  6-916. 

Necessity  and  suflBciency  of  proof  of  guilty 
knowledge  on  part  of  one  charged  with 
receiving  stolen  property,  15-899. 


RECIFBOCAI.   DEMURRAGE. 

See  Demuerage. 

RECITALS. 

In  bills  or  notes,  see  Bills  and  Notes. 

RECLAMATION   DISTRICTS. 

Liability  for  torts,  see  Tobts. 

RECOGNIZANCES. 

Bae:,,  see  that  title. 
Bonds,  see  that  title. 


RECORDS. 

Deeds,  see  that,  title. 

Deposit  of  deed  for  registration  as  delivery 

thereof,  see  DEfeos. 
Family  records,  see  EVIDENCE. 


RECORDS  —  continued. 

Lis  Pendens,  see  that  title. 

Lost  Papebs  and  Recobds,  see  that  title. 

Removal  of  property  from  place  of  record,  see 
Chattel  Mobtgages. 

Of  sales  of  liquors  as  evidence  against  drug- 
gist, see  Intoxicating  Liqtjoes. 

TofiBENs  ACTS,  see  that  title. 

Constitutionality  of  recording  acts  with  re- 
spect to  pre-existing  instruments,  5- 
258. 

Delivery  of  document  to  officer  when  not  at 
otfiee  as  "filing"  thereof,  18-250. 

Right  to  inspect  and  make  abstract  of  public 
records  without  payment  of  fee  to  cus- 
todian, 6-542. 

Application  of  recording  acts  to  assignments 
of  mortgages,  5-339. 

Effect  of  delay  in  recording  instrument  on 
rights  of  intervening  purchaser  with- 
out notice,  7-367. 

Neglect  of  recording  officer  with  regard  to 
recordation  as  affecting  operation  of 
instrument,  4-561. 

Record  of  instrument  out  of  line  of  title  as 
constructive  notice,  18-13. 

Sufficiency  of  record  of  instrument  where 
statute  does  not  prescribe  particular 
book  for  recordation,  7-356. 

Liability  of  recording  officer  to  person  in- 
jured for  failure  to  index  or  for  error 
in  indexing  record,  20-487. 

Sufficiency  of  unrecorded  deed  to  give  color  of 
title,  1-761. 

Effect  of  change  in  county  or  district  bound- 
aries after  recordation  of  instrument  af- 
fecting either  realty  or  personalty,  18- 
158. 

Precedence  of  recorded  quitclaim  deed  over 
prior  unrecorded  conveyance,  8-1095; 
19-320. 

Effect  of  recording,  as  deed,  deed  intended  as 
mortgage,  8-104. 

Identification  of  record  by  stranger,  6-500. 

Admissibility  of  foreign  official  record  in  evi- 
dence, 19-1219. 

Effect  as  to  recorded  instrument  of  burning 
or  destruction  of  record,  20-34. 


RECOUPMENT. 

See  Set-Off  and  Counterclaim. 

RECRIMINATION. 

In  divorce,  see  Divobce. 


REDEMPTION. 

Of  mortgages,  see  Moetgaqes  and  Deeds  op 

Teust. 
From  tax  sales,  see  Taxation. 
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KE-ENACTMENT. 

Of  statutes,  see  Statutes. 


REJECTION. 

Of  goods  purchased,  see  Sales. 


RE-ENTRY. 

Upon    leased    premises,    see    Landlord    and 

Tenant. 


REFERENCES. 

Mastebs  in  Chancekt,  see  that  title. 

Necessity  of  taking  objoctinn  or  exception  to 
error  on  hearing  before  referee,  20-193. 

Necessity  that  all  arbitrators,  appraisers,  or 
referees  join  in  award,  15-507. 

REFERENDUM. 

See  Initiative  and  Refebendum. 

REFORMATION   OF   INSTRUMENTS. 

Cancellation  and  Rescission,  see  that  title. 

Mutual  mistake  as  ground  for  reformation  of 
written  instruments,  3-444. 

Keformation  in  equity  of  instrument  based  on 
no  consideration,  10-523. 

Sufficiency  of  evidence  to  warrant  reforma- 
tion of  instrument  on  ground  of  mutual 
mistake,  19-343. 

Effect  of  statute  of  frauds  upon  power  of 
equity  to  reform  contracts  on  ground 
of  fraud,  accident,  or  mistake,  3-781 ; 
18-919. 

Failure  of  insured  to  read  fire  insurance  pol- 
icy as  precluding  right  to  have  it  re- 
formed for  mistake,  20-365. 

Tax  deed  as  subject  of  reformation,  20-457. 

Jurisdiction  of  equity  to  reform  will,  15-141. 

REGISTRATION. 

Of  automobiles,  see  Motor  Vehicles. 

REGULATION    OF   RATES. 

See   Rates   and    cross-references    thereunder. 

REINSTATEMENT. 

Of  member  of  benevolent  n.saociation,  see  Be- 

NEVOUINT  OB  BENEFICIAL  ASSOCIATIONS. 

REINSURANCE. 
See  Insurance. 


RELATIONSHIP. 

"  Blood  Relations,"  see  that  title. 

Incest,  see  that  title. 

Judges  disqualified  by,  see  Judges. 

Justices  of  peace  disqualified  for,  see  Jus- 
tices OF  Peace. 

Marriage  within  prohibited  degree,  see  Mar- 
riage. 


"  RELATIVE." 

In  statute  providing  against  lapse  of  legacies 
or  devises,  see  Wills. 


RELEASE   AND   DISCHARGE. 

Accord  and  Satisfaction,  see  that  title. 

As  affecting  right  to  recover  for  death,  see 
Death  by  Wrongful  Act. 

Antenuptial  agreement  for  release  of  dower, 
see  Husband  and  Wife. 

By  bank  cashier  of  person  liable  on  instru- 
ment, see  Banks  and  Banking. 

Compromise  and  Settlement,  see  that  title. 

Of  dower,  see  Dower. 

Heir  relinquishing  expectancy  in  estate  in 
consideration  of  advancement,  see  Con- 
tracts. 

By  infant,  see  Infants, 

By  mortgagee  to  mortgagor's  grantee,  see 
Mortgages  and  Deeds  of  Trust. 

Payment,  see  that  title. 

Of  sureties,  see  Suretyship. 

Effect  of  releasor's  mental  incapacity  upon 
release  of  claim  for  personal  injuries,  3- 
574. 

Validity  of  release  given  in  consideration  of 
re-employment  of  releasor  by  releasee, 
4-647. 

Effect  of  release  of  joint  tortfeasor,  1-63;  11- 
397. 

Effect  of  release  of  joint  tortfeasor  not  actu- 
ally liable,  8-1042 :  12-1065. 

Action  between  joint  tortfeasors  on  claim 
satisfied  by  and  assigned  to  one  of  them, 
9-519. 

Effect  of  release  of  claim  for  personal  injuries 
upon  right  to  recover  for  unknown  or 
subsequently  developing  injury,  4-548. 

Avoidance  of  release  of  claim  for  personal  in- 
juries on  account  of  misstatements  bj' 
physician  as  to  nature  of  injuries,  20- 
750. 

Respective  jurisdictions  of  law  and  equity  to 
avoid  release  for  fraud,  13-756. 

Necessity  of  returning  or  tendering  considera- 
tion upon  repudiation  of  release  of  dam- 
ages for  personal  injuries  procured  by 
fraud,  4-655;  10-789. 
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RELIGION. 

Belief  in  spiritualism  as  impairment  of  testa- 
mentary capacity,  see  Wnxs. 

Chueches,  see  that  title. 

Competency  of  witnesses  as  affected  by  be- 
lief, see  Witnesses. 

Disturbing  Meeting,  see  that  title. 

Dying  declarations  as  affected  by  lack  of  re- 
ligious belief,  see  Homicide. 

Legacy  or  devise  conditioned  upon  adoption 
of,  see  Wills. 

In  schools,  see  Schools. 

Keligious  a£Sliations  as  affecting  competency 
of  juror,  17-343. 


KELIGIOUS    SOCIETIES. 

Societies  generally,  see  Societies  and  Unin- 

COBPOBATED   ASSOCIATIONS. 

Right  of  court  to  review  action  of  religious 
society  in  expelling  member,  7-767. 

C!ommunistic  society  or  corporation  as  con- 
trary to  public  policy,  11-236. 

Allotment  of  property  between  factions  of  re- 
ligious society,  20-410. 

REMAINDERS. 

Fixtures   as  belonging  to  life  tenant  or   re- 
mainderman, see  Fixtures. 
Life  Estates,  see  that  title. 
Reversions,  see  that  title. 

Validity  and  effect  of  devise  over  after  life 
estate  with  power  of  disposition,  7-953. 

Vested  or  contingent  character  of  remainder 
defeasible  by  execution  of  power,  5-810. 

Eight  of  representative  of  predeceased  child 
to  share  in  remainder  given  to  children 
as  a  class,  2-645. 

Revocation  of  testamentary  gift  of  particu- 
lar estate  or  interest  as  revocation  of 
remainder  or  limitation  over,  5-789. 

REMAND. 

See  Appeal  and  Ebbob. 


REMARRIAGE. 

Of  divorced  persons,  see  Divorce. 

REMEDIES,   ELECTION   OF. 

See  Election  of  Remedies. 

REMEDT   AT   LAXir. 

Actions,  see  that  title. 

Equitable  jurisdiction  as  affected  by  gener- 
ally, see  Equitt. 

As  affecting  specific  performance,  see  Spe- 
cific Performance. 


REMISSION   OF   DAMAGES. 

See  Damages. 

REMITTITUR. 

See  Damages. 

REMONSTRANCE. 

To  issuance  of  liquor  licenses,  see  Intoxi- 
cating Liquors. 

REMOVAL. 

Of  public  officers,  see  Public  Officers. 
Of  timber,  see  Trees  and  Timber. 

REMOVAL   OF   CAUSES. 

Change  of  Venue,  see  that  title. 

When  defendant  corporation  is  entitled  to 
remove  action  to  federal  court  on 
ground  of  diverse  citizenship,  12-520. 

Right  to  remove  cause  from  state  to  federal 
court  for  prejudice  or  local  influence  as 
dependent  upon  citizenship  of  parties, 
4-455. 

Right  to  remove  cause  from  state  to  federal 
court  for  denial  of  civil  rights,  5-704. 

Removal  from  state  to  federal  court,  on 
ground  of  separable  controversy,  of  joint 
action  for  tort  against  resident  and  non- 
resident defendants,  4-1150;  9-760. 

Necessity  for  joinder  of  all  defendants  in  pe- 
tition to  remove  to  federal  court,  on 
ground  of  diversity  of  citizenship,  ac- 
tion against  nonresident  defendants,  11- 
962. 

Extension  of  time  for  filing  application  to 
remove  cause  to  federal  court  by  order 
of  court  or  stipulation,  14-268. 

Right  of  state  court  to  determine  questions 
of  fact  on  petition  for  removal  of  cause 
to  federal  court,  5-247. 

Waiver  of  want  of  jurisdiction  of  particular 
federal  court  to  which  case  is  removed 
from  state  court,  14-1172. 

Power  of  federal  court  to  which  cause  has 
been  removed,  to  enjoin  further  proceed- 
ings in  state  court,  13-1071. 

Dismissal  or  nonsuit  of  removed  cause  in  fed- 
eral court  as  affecting  subsequent  juris- 
diction of  state  court,  4-891 ;  0-942. 

Validity  of  statute  providing  that  foreign 
corporation  shall  not  remove  action 
brought  against  it  into  federal  court, 
6-325. 


REMOVAL   OF   CLOUD. 

See  Quieting  Title  —  Removal  op  Cloud. 
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BENE'WAI,. 

Of  leases,  see  Landloed  and  Tenant. 

KENTS. 

Estate  passing  by  devise  of  rents,  see  Wilis. 
Ground   rent   as   extinguished   by  merger   of 

estates,  see  Estates. 
In    hands    of   mortgagee    in    possession,    see 

Mortgages  and  Deeds  of  Tbtjst. 
Landlord  and  Tenant,  see  that  title. 
Tenant  in  common's  liability  for,  see  Tenants 

IN  Common. 

RENUNCIATION. 

Of  trust,  see  Trusts  and  Trustees. 


REPLEVIN  —  continued. 

Recitals  in  replevin  writ  or  bond  as  evi- 
dence of  value  in  action  on  bond,  18- 
113. 

Right  to  recover  value  of  property  in  action 
on  replevin  bond  for  breach  of  condi- 
tion to  prosecute  action,  4-1135. 

Institution  of  suit  of  replevin  as  ground  for 
action  for  malicious  prosecution,  18- 
812. 

REPORTS. 

Of  bank  directors,  see  Banks  and  Banking. 
Copyright  on,  see  Copyrights. 
Publication  of  as  obscenity,  see  Obscenity. 
Stake  Decisis,  see  that  title. 
Weight  and  effect  of  opinions  not  officially 
reported,  see  Courts. 


REPAIRS. 

To  buildings,  see  Buildings. 

Of  easements,  see  Easements. 

Of  leased  premises,  see  Landlord  and  Ten- 
ant. 

Master's  duty  respecting,  see  Master  and 
Servant. 

To  streets,  see  Streets  and  Highways. 

To  vessels,  see  Ships  and  Shippinq. 


REFEAIi. 

Of  statutes,  see  Statutes. 

REPLEVIN. 

G«neral  rules  as  to  parties  in  and  title  neces- 
sary to  support  replevin,  1-984. 

Right  to  maintain  replevin  for  goods  seized 
under  process  against  another,  7-907; 
11-302. 

Right  to  maintain  replevin  where  defendant 
has  disposed  of  property  wrongfully, 
14-1120. 

Replevin  for  possession  of  deed,  17-1018. 

Growing  or  standing  crops  as  personalty 
subject  to  replevin,  5-480. 

Liability  of  intoxicating  liquors  to  execution, 
attachment,  or  replevin,  17-300. 

Time  for  making  demand  necessary  to  support 
replevin  action,  14-815. 

Necessity  and  sufficiency  of  allegation  as  to 
ownership  or  right  to  possession  in 
complaint  in  replevin,  11-1150. 

What  may  be  shown  under  general  denial  in 
replevin,  20-297. 

Punitive  damages  in  replevin  or  claim  and 
delivery  actions,  4-7l. 

Right  of  defendant  in  replevin  to  compensa- 
tion for  depreciation  in  value  of  prop- 
erty returned,  2-961. 

Effect  on  verdict  in  replevin  of  failure  to  find 
unlawful  taking  or  detention,  20-430. 


REPRESENTATIONS. 

False  Pretenses  and  Cheats,  see  that  title. 
Fraud  and  Deceit,  see  that  title. 
In  insurance,  see  Insurance. 
Sales  of  land  as  affected  by,  see  Vendor  and 
Purchaser. 

REPRIEVE. 

See  Pardon,  Reprieve,  and  Amnesty. 

REPUTATION. 

Evidence  of,  see  Evidence. 
Proof  of  partnership  by,  see  Partnership. 
Seduction  as  affected  by,  sec  Seduction. 
Of  witness  to  impeach  testimony,   see  Wit- 
nesses. 

REQUISITION. 

For  fugitive  from  justice,  see  Extradition. 

RESCISSION. 

Cancellation  and  Rescission,  see  that  title. 
Of  subscription  to  corporate  stock,  see  Cor- 
porations. 

RESERVATIONS. 

In  conveyances  of  land,  see  Vendor  and  Pur- 
chaser. 

Distinguished  from  exceptions  in  deeds,  see 
Deeds. 

Military  reservations,  crimes  committed  on, 
see  Criminal  Law. 

Time  for  removal  of  timber  reserved,  see 
Trees  and  Timber. 


RESERVOIR. 

(Owner's  liability  for  damages  caused  by,  see 

Waters  and  Watercourses. 
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BES  GESTAE. 

See  EviDENOE. 

RESIDENCE. 

attorney's  right  to  admission  as   affected  by, 

see  Attokneys  at  Law. 
Nonresidence,  see  cross-references  under  NON- 

KESIDENTS. 

As  requisite  to  occupancy  of  land,  see  Occu- 
pant. 

"RESIDUARY  LEGATEE." 

Bequest  to  as  including  realty,  see  Wills. 

RESIGNATION. 

Of  public  officers,  see  Public  Officebs. 

RES   IPSA   LOQUITUR. 

Carrier's  negligence,  see  Cabbiebs. 
Elevator's    fall    as    raising    presumption    of 
negligence,  see  Elevatobs. 

RES  JUDICATA. 

See  Judgments. 


RESTITUTION. 

Amount  of  restitution  where  property  is  sold 
under  judgment  subsequently  reversed, 
15-672. 


RESTRAINING    ORDERS. 

See  Injunctions. 

RESTRAINT   OF   TRADE. 

Test  of  legality  of  combinations  in  restraint 
of  trade,  2-339;  9-906. 

Validity  of  contract  by  servant  not  to  engaga 
in  similar  business  as  master  after  ter- 
mination of  employment,  8-155. 

Validity  of  contract  not  to  engage  in  particu- 
lar business  where  time  is  unlimited. 
16-254. 

Assignability  of  contract  not  to  engage  in 
similar  business,  16-261. 

Injunction  as  remedy  for  breach  of  express 
covenant  not  to  engage  in  same  busi- 
ness as  covenantee,   15-692. 

RESTRAINTS   ON  ALIENATION. 

See  Peepetuities  and  Teusts  foe  Accumu- 
lation. 

Validity  of  partial  or  limited  restraint  on 
alienation  of  fee  simple  estate,  7-319. 


RESOLUTION. 

Exercise   of   power   of   municipality  by,   see 

MUNICIPAI,  Cobpoeations. 
Joint   resolution   of   legislature   as   law,    see 

Leqislatuee. 


RESORTS. 

See  Thbatees  and  Public  Resoets. 

RESPONDEAT  SUPERIOR. 

Application  of  doctrine  to  liquor  transactions, 
see  Intoxicating  Liquors. 

Carrier's  liability  for  acts  of  employees,  see 
Caeeiees. 

Innkeeper's  liability  for  acts  of  servants,  see 
Inns,  Boarding  Houses,  and  Apart- 
ments. 

JMaster's  liability  for  act  of  servant,  see  Mas- 
tee  AND  Seevant. 

^otor  vehicle  owner's  liability  for  acts  of 
driver,  see  Motor  Vehicles. 

jPdrtner's  liability  for  acts  of  copartner,  see 
Paetnership. 

Public  officer's  liability  for  acts  of  subor- 
dinates, see  Public  Officees. 


RESTRICTIVE    COVENANTS. 

See  Vendor  and  Pubchaseb. 

RESULTING  TRUSTS. 

See  Teusts. 

RETAIL. 

Liquor  sales,  see  Intoxicating  Liquors. 

RETURN. 

Of  indictment,  see  Indictments  and  Infoe- 

mations. 
For  taxation,  see  Taxation. 

REVERSAL  OP  JUDGMENTS. 

See  Appeal  and  Eeeoe. 

REVERSIBLE   ERROR. 

See  New  Tbial. 


REVERSIONS  —  ROBBERY. 
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KEVERSIONS. 

Lessee's  right  to  enforce  covenant  against  re- 
versioner, see  Landlord  and  Tenant. 
Life  Estates,  see  that  title. 
Kemaindebs,  see  that  title. 

Reversion  of  land  taken  under  power  of  emi- 
nent domain  when  public  use  ceases, 
19-155. 

REVERTER. 

After  dedication,  see  Dedication. 


REVIEW. 

Appeal  and  Ebbob,  see  that  title. 

Bills  of,  see  Equitt. 

By  certiorari,  see  Certiorari. 

REVISION. 

Repeal  of  statute  bj^,  see   Statutes. 

REVIVAL. 

Of  barred  demands,  see  Limitations  op  Ac- 
tions. 
Of  debt  discharged  in  bankruptcy,  see  Bank- 

BTJPTCT. 

Of  wills,  see  Wlixs. 


"RIGHT   HEIRS." 

Construction  of  phrase  "  right  heirs  "  as  used 
in  will,  16-298. 


RIGHT   or   PRIVACY. 

See  Privacy,  Right  op. 

RIGHT   OF   -WAY. 

Demise  of  premises  aa  passing,  see  Landlord 

and  Tenant. 
Of  railroads,  see  Railroads. 

RIGHT,    TITLE,    AND    INTEREST. 

Covenants  in  deed  conveying,  see  Covenants. 

RIOT. 

Distinction  between  unlawful  assembly  and 
riot,  17-1149. 

What  constitutes  mob  or  riot  for  which  mu- 
nicipality is  liable,  18-151. 

RIPARIAN  RIGHTS. 

See  Waters  and  Watercourses. 


REVOCATION. 

Of  broker's  authority,  see  Brokers. 

Death  of  donor  of  trust  without  exercising 
power  of,  see  Trusts  and  Trustees. 

Of  emancipation  of  child,  see  Parent  and 
Child. 

Of  gifts,  see  Gifts. 

Of  license  on  faith  of  which  licensee  has  in- 
cured  expense,  see  License. 

Of  liquor  license  as  entitling  licensee  to  dam.- 
ages,  see   Intoxicating  Liquoes. 

Of  particular  estate  as  revoking  remaindet, 
see  Remainders. 

Of  physician's  or  surgeon's  license,  see  Physi- 
cians and  Surgeons. 

Of  wills,  see  Wills. 

REVOLVING  DOOR. 

Innkeeper's  liability  for  injuries  caused  by, 
see  Inns,  Boarding  Houses,  and 
Apartments. 


REWARDS. 

Power  of  corporation  to  offer  reward,  3-157. 
Knowledge  of  offer  as   prerequisite  to   right 

to  reward,  1-285. 
Sufficiency  of  performance  to  entitle  person 

to  reward,  8-860;  14-802. 
flight  of  public  officer  to  reward,  10-729, 


RISK. 

Assumption  of  by  servants,  see  Master  and 

Servant. 
In  insurance,  see  Insurance. 


RIVERS. 

See  Waters  and  Watercourses. 

ROADS. 

See  Streets  and  Highways. 

ROBBERY. 

Defamation    in    charge    of,    see    Libel    and 

Slander. 
Larceny,  see  that  title. 
Receiving  Stolen  Property,  see  that  title. 

Obtaining  money  by  impersonating  officer  as 
robbery,   12-63. 

Taking  property  from  person  other  than 
owner  as  constituting  robbery,  2-264. 

Taking  one's  own  property,  or  property  be- 
lieved to  be  one's  own,  as  robbery,  13- 
775. 

Taking  "  from  the  person "  as  essential  ele- 
ment of  robbery,  8-127, 
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ROBBERY  —  continued. 

Length  of  possession  of  property  by  taker 
necessary  to  constitute  robbery,  14-188. 

Consent  to  robbery  on  part  of  person  robbed, 
13-460. 

Necessity  that  indictment  or  information  for 
robbery  allege  asportation  or  "carry- 
ing away,"  5-687. 

Charge  of  robbery  as  libel  or  slander  per  se, 
5-885. 

BOGATIO   TESTIUM. 

Proof  of  to  establish  nuncupative  will,  see 
Wins. 

BOOF. 

Of  leased  premises,  rights  respecting,  see 
Landlobd  and  Tenant. 


BOUTE. 

Of  carriers,  see  Cabbiees. 

BOTALTIES. 

For  use  of  patent  rights,  see  Patents. 

BTJLE  IN   SHELLEY'S   CASE. 

See  Sheli.ey's  Case,  Ruub  in. 

BXTLES. 

Of  courts,  see  Courts. 

Of  master,  see  Master  and  Sekvant. 

Reasonableness  of  as  question  of  law  or  fact, 

see  Tbial. 
Of  school  boards,  see  Schools. 

RUNAWAY   HORSES. 

See  Animals  and  cross-references. 

RUNNING   BOARD. 

Passengers  riding  on,  see  Cabeiebs. 

BUTS. 

In   highways   causing   injuries,   see   Stkeets 
AND  Highways. 

SABBATH. 

See  Sundays  and  Holidays. 
SAFE. 

Iron  safe  clause  in  insurance  policy,  se^  IN- 

SU^NCE, 


SAFETY   APPLIANCE   ACT. 

See  Masteb  and  Sebtant. 

SALABY. 

See  Wages  and  cross-references. 
Assignment  of,  see  Assignments. 

SALES. 

1.  Place  of  Sale,  191. 

2.  Deliveby  and  Acceptance  ob  Re-tection, 

191. 

3.  Passing  of  Title,  191. 

4.  Payment,  191. 

5.  Fraud  and  False  Repeesentations,  191. 

6.  Conditional  Sales,  191. 

7.  Wabbanty,  191. 

8.  Actions,  191. 

By  agents,  see  Agency. 

Auctions  and  Auctioneers,  see  that  title. 

Bills  of  Lading,  see  that  title. 

Bulk  sales,  see  Fraudulent  Conveyances. 

Of  corporate  property,  see  Corporations. 

On  credit  as  usury,  see  Usury. 

Of  distrained  and  impounded  animals,  see 
Animals. 

Exchange  of  Pbopebty,  see  that  title. 

Execution  sales,  see  Executions. 

Of  explosives,  see  Explosions  and  Explo- 
sives. 

Factobs,  see  that  title. 

Of  food,  see  also  Food. 

Foreclosure  sales,  see  Mortgages  and  Deeds 
OF  Trust. 

Fraudulent  sales,  see  Fraudulent  Convey- 
ances. 

For  future  delivery  as  gambling,  see  CON- 
tbacts. 

Of  game,  see  Game  and  Game  Laws. 

Of  good  will,  see  Good  Will. 

Hawkers  and  Peddlers,  see  that  title. 

Judicial  Sales,  see  that  title. 

Larceny  in  appropriation  of  property  foimd 
in  purchased  goods,  see  Larceny. 

License  taxes,  see  Licenses. 

Of  liquors,  see  Intoxicating  Liquors. 

Mortgage  sales,  see  Mobtoaoes  and  Deeds  or 
Trust. 

Of  oil  products,  regulation  of,  see  Oil. 

Of  oleomargarine  as  subject  of  regulation,  see 
Food. 

Oral  contracts,  see  Frauds,  Statute  of. 

By  partners,  see  Partnership. 

Of  partnership  assets,  see  Pabtnebship. 

Of  patented  articles,  see  Patents. 

By  peddlers,  see  Hawkers  and  Peddlebs. 

Of  pledged  property,  see  Pledge  and  Collat 
ebal  Security. 

Of  poison  by  druggists,  see  Drugs  and  Drug 

GISTS. 

Of  realty,  see  Vendor  and  Puechasee. 

By  sample  as  peddling,   see  Hawkers   ani 

Peddlers. 
By  servants,  see  Master  and  Servant. 
Statute  of  frauds  as  affecting,  see  Frauds 

Sta'^tb  9fi 


SALES. 
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Taxation  of,  see  Licenses. 

Tax  sales,  see  Taxation. 

Telegraph  company's  failure  to  deliver  order 
for  goods,  see  Telegraphs  and  Tele- 
phones. 

Traveling  salesmen,  see  Dbummees. 

Of  trees  and  timber,  see  Trees  and  Timber. 

Unfair  competition  in,  see  Tbademakes, 
Trade  Names,  and  Unfair  Competi- 
tion. 

1.  Place  of  Sale. 

Place  of  sale  of  intoxicating  liquors  shipped 
C.  O.  D.,  13-828. 

2.  Delivery  and  Acceptance  ob  Rejection. 

Delivery  of  goods  to  carrier  for  shipment  as 
delivery  to  purchaser,  20-1027. 

Duty  of  furnishing  vessels  or  cars  under  con- 
tract for  delivery  "  free  on  board,"  2- 
818;   9-553. 

Right  of  buyer  under  f.  o.  b.  contract  to  in- 
spect goods  on  arrival  at  destination, 
16-1201. 

Eflfect  of  acceptance  of  goods  by  vendee  after 
discovery  of  mistake  in  price  at  whicli 
offered,   13-1149. 

Acceptance  of  instalment  of  goods  purchased 
as  precluding  buyer  from  rejecting  later 
instalments,  20-528. 

Acceptance  of  purchased  article  after  agreed 
time  of  delivery  as  waiver  of  damages 
for   delay,    11-508. 

Rejection  of  goods  by  purchaser  on  one 
ground  as  waiver  of  other  objections, 
17-63. 

Validity  of  sale  of  personalty  without  imme- 
diate delivery  where  purchaser  takes 
possession  before  liens,  etc.,  of  creditors 
attach,  20-175. 

3.  Passing  of  Title. 

When  title  passes  to  goods  sold  from  mass, 
9-26. 

When  title  passes  to  article  contracted  for, 
where  price  is  paid  by  Instalments  dur- 
ing construction,   10-141. 

Effect  on  passing  of  title  to  goods  of  attach- 
ing draft  to  bill  of  lading  to  seller's 
order,  5-263. 

4.  Payment. 

Waiver  by  seller  of  right  to  reclaim  goods 

for  breach  of  condition  to  pay  cash  on 

delivery,   11-547. 
Rescission  of  contract  for  successive  deliveries 

of  goods  on  account  of  nonpayment  of 

instalment,  3-901. 

5.  Fraud  and  False  Representations. 

Performance  of  executory  contract  for  sale  of 
personalty  after  discovery  of  fraud  as 
affecting  right  o(  Ration  ^or  dsiipages, 
7-280;  ?0-l7?, 


SALES  —  continued. 

Right  of  purcliaser  to  rescind  contract  of  sale 
on  ground  of  fraud  or  false  representa- 
tions as  depending  on  his  having  been 
damaged  thereby,  14-201. 

Liability  of  seller,  fraudulently  concealing 
defects  in  article,  for  injury  caused  to 
stranger  by  defect,  5-128. 

6.  Conditional  Sales. 

Conditional  sale  as  distinguished  from  bail- 
ment or  lease,   12-879. 

Contract  as  chattel  mortgage  rather  than 
conditional  sale  because  of  clause  au- 
thorizing vendor  to  retake  and  sell 
goods  and  return  surplus  proceeds  to 
vendee,  3-639. 

Validity  and  effect  of  parol  reservation  of 
title  at  time  of  conditional  sale  of  per- 
sonalty, 13-866. 

Contract  of  conditional  sale  as  affected  by 
taking  of  additional-  security,  16-216. 

Right  of  recovery  for  property  sold  and  deliv- 
ered conditionally  when  property  is  de- 
stroyed without  fault  of  purchaser  be- 
fore price  falls  due,  6-685;  12-711. 

Transfer  of  personalty  by  conditional  vendee 
as  conversion,  8-129. 

Election  of  remedies  on  breach  of  conditional 
sale,  1-268;  16-1057. 

Right  of  conditional  vendee  to  recover  dam- 
ages for  breach  of  warranty,  20-821. 

7.  Warranty. 

Implied  warranty  of  title  on  sale  of  chattels, 
16-59. 

Implied  warranty  on  sale  of  corporate  stock, 
10-168. 

Implied  warranty  upon  sale  of  food,  4-1124; 
15-1083. 

Implied  warranty  by  seller  that  animal  is 
fit  for  breeding  purposes,  19-874. 

Application  of  warranty  in  contract  of  sale 
to  goods  not  in  existence  when  contract 
is  made,  6-115. 

Personal  liability  of  agent  for  breach  of  war- 
ranty, 19-773. 

Right  of  conditional  vendee  to  recover  dam- 
ages for  breach  of  warranty,  20-821. 

Measure  of  damages  for  breach  of  warranty 
of  title  to  goods  sold,  7-937. 

Recovery  of  damages  for  personal  injuries  in 
action  for  breach  of  warranty,  .'5-588. 

Recovery  of  consequential  damages  for  breach 
of  implied  warranty  on  sale  of  food,  16- 
497. 

8.  Actions. 

Accrual  of  right  of  action  for  price  of  goods 

sold  on  credit.  7-543. 
Parol   evidence  to  modify  or  explain   bill  of 

sale.  19-541. 
Reasonableness  of  time  for  delivery  of  goods 

|o^4  e^a  cj^estioii  of  law  or  fa«t,  6-245, 
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Reasonableness  of  time  in  which  goods  are 
returned  under  contract  of  "  sale  or  re- 
turn" as  question  of  law  or  fact,  14- 
331. 

Recovery  of  profits  as  damages  for  breach  of 
contract  to  sell  on  commission,  6-976; 
10-654. 

Rule  for  measuring  damages  in  action  by 
vendee  for  breach  of  contract  for  sale 
of  goods  deliverable  in  instalments,  6- 
166. 

Measure  of  damages  recoverable  by  vendor 
for  breach  of  contract  to  purchase  ar- 
ticle to  be  manufactured,  7-1175. 


SAI.OONS. 

Generally,  see  Intoxicating  Liquors. 
Lease  of   premises   for   saloon  purposes,   see 
Landlord  and  Tenant. 


SALVAGE. 

See  Ships  and  Shipping. 


SAMPLES. 

Acceptance  of  as  satisfying  statute  of  frauda, 
see  Frauds,   Statute  of. 

Drummer's  samples  as  baggage,  see  Drum- 
mers. 

Peddling  in  sale  by  sample,  see  Hawkebs 
AND  Peddlers. 


Contributory  negligence  in  attempting  to  save 
life,  see  Negligence. 


SAVING  PROPERTY. 

Contributory    negligence    in    effort    to    save 
property,  see  Negligence. 


SAVINGS  BANKS. 

See  Banks  and  Banking. 

SCAFFOLDING. 

Master's   duty   respecting,   see   Master  and 
Servant. 

SCALPING. 

Of  theater  tickets,  see  Theaters  and  Public 

Resorts. 
Of  railroad  tickets,  see  Carriers. 


SCANDAL    AND    IMPERTINENCE. 

Brief    containing    scandalous    language,    see 
Briefs  op  Counsel. 


SCENIC   RAILWAYS. 

Proprietors  of  as  carriers,  see  Cabeiers. 


SANATORIUMS. 

See  Hospitals  and  Asylums. 


SCHEDULE   OF  DEBTS. 

Under  bankruptcy  law,  see  Bankbuptct. 


SANITARY    DISTRICTS. 

Liability  for  torts,  see  Torts. 

SANITARY   LATSrS. 

Constitutionality  of,  see  Health. 

SANITY. 

Insanity,  see  that  title. 

SATISFACTION. 

Accord  and  Satisfaction,  see  that  title. 
Of  judgments,  see  Judgments. 

"  SATISFACTORY." 

Title    to   land    sold,    see   YEffDojt   and   puit- 

CHASEB. 


SCHOOLS. 

Exemption  from  taxation,  see  Taxation. 
Infant's   contract  for  education   as   one  for 

necessaries,  see  Infants. 
Special   assessment  on   school   property,   see 

Special  or  Local  Assessments. 

Meaning  of  term  "  school "  or  "  schoolhouse  " 
within  statute  prohibiting  sale  of  liq- 
uor within  certain  distance  thereof,  16- 
924. 

Real  property  rights  of  school  district  on  al- 
teration of  boundaries,  20-89. 

Power  of  legislature  to  delegate  taxing  power 
to  school  district,  8-53S. 

School  district  as  subject  to  garnishment,  17- 
510. 

Right  of  school  teacher  to  appeal  to  courts 
to  interfere  with  revocation  of  license, 
14-298. 

Liability  of  municipal  corporation  or  school 
board  for  defective  condition  of  public 
school  premises,  3-884;  10-406, 
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193 


SCHOOLS  —  continued. 

Teaching  religious  doctrines  in  public  schools, 
2-522;   19-234. 

Wearing  of  sectarian  religious  garb  by 
teacher  in  public  school,  6-435. 

Besidence  of  pupil  as  affecting  right  to  at- 
tend public  school,  3-693;  12-897. 

Power  of  parent  to  select  course  of  study  or 
studies  for  child  in  public  school,  19- 
1192. 

Right  of  school  teacher  to  inflict  corporal 
punishment  upon  pupil,  12-353. 

Power  to  expel  or  suspend  pupil  from  school, 
15-404. 

Bight  of  parent  to  sue  for  expulsion  of  child 
from  school,  12-406. 

Review  by  court  of  regulations  of  school 
boards  for  control  and  discipline  of 
pupils,  6-998 ;  13-333. 

Separation  of  white  and  colored  pupils  for 
purposes  of  education,  13-342. 

Public  school  building  as  subject  to  mechan- 
ic's lien,  17-131. 

Statutory  regulation  of  dancing  schools  or 
academies,  19-631. 

Validity  of  bequest  for  support  or  establish- 
lishment  of  free  or  public  schools,  8- 
925. 

Carrying  on  correspondence  school  as  inter- 
state commerce,  18-1109. 


SCIENTER. 

Generally,  see  Knowledge. 
Allegation  of,  see  Fhaud  and  Deceit. 
Respecting  viciousness  of  animals,  see  Ani- 
mals. 


SCIENTIFIC  BOOKS. 

In  evidence,  see  Evidence. 

SCOPE  OF  EMPLOYMENT. 


SEALS. 

"  L.  S."  as  sufficient  seal,  11-250. 

"Seal"  as  sufficient  seal,   11-1110. 

Instrument  to  which  seal  is  affixed,  but  con- 
taining no  recital  respecting  sealing,  as 
instrument  under  seal,  19-674. 

Nature  and  effect  of  instrument  sealed  by 
some  but  not  all  of  parties  executing  it, 
20-1327. 

SEAMEN. 
See  Ships  and  Shipping. 

SEARCHES   AND    SEIZURES. 

Animals  distrained  and  impounded,  forfeiture 

and  sale  of,  see  Animals. 
Carrier's  liability  for  seizure  of  goods  under 

police  regulations,  see  Cabriees. 
Replevin  of  seized  goods,  see  Replevin. 
Seizures  of  food,  see  Pood. 
Seizure  of  animals  by  Humane   Society,  see 

Animals. 
Statutes    authorizing   destruction   of   fishing 

appliances,  see  Fish  and  Fishebies. 

Sufficiency  of  description  of  premises  in 
search  warrant  or  affidavit  therefor,  17- 
232. 

Review  of  search  warrant  proceedings,  6-615. 

Issuance  of  search  warrant  as  malicious 
prosecution,   1-996;    10-372. 

Admissibility  of  evidence  secured  by  search 
or  seizure,  15-1205. 

Validity  of  statutes  authorizing  seizure  and 
destruction  of  gambling  apparatus,  2- 
936;   13-454. 

Seizure  of  vessels  outside  territorial  jurisdic- 
tion for  violation  of  municipal  law,  3- 
811. 

SEATS. 

In  cars,  see  Cabbiebs. 


See  Masteb  and  Sebvant. 

SCREEN  DOOR. 

Burglary  by  opening,  see  Bubglaey. 

SCREENS. 

In  saloons,  statutes  relating  to,  see  Intoxi- 
cating LIQTJOBS. 


SEAWORTHINESS. 

Of  vessels,  see  Ships  and  Shipping. 

SECONDARY    EVIDENCE. 

See  Evidence. 

SECOND    JEOPARDY. 

See  Criminal  Law. 


SEALED  VERDICT. 

Amendment  of,  see  Tbial. 
V«as-  1-20  —  Ann.  Gas.  Digest.  — 13, 


SECRETARY. 

Of  corporation,  see  Cobporations. 
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SECRET  PREFERENCES. 

In  composition  with  creditors,  see  COMPosl- 

UOIif  WITH  CBEDITOBS. 


SECRET  SOCIETIES. 

See  Societies  and  Unincobporated  Associa- 
tions. 

SECRETS. 

Servant's  duty  with  regard  to  trade  secret^, 
see  Master  and  Sebvant. 


SECTION  HANDS. 

As  fellow  servants  of  other  employees,  see 
Masteb  and  Sebvant. 


SECURITIES. 

Bills  and  Notes,  see  that  title. 

Bonds,  see  that  title. 

Of  municipalities,   see  MtrNlCIPAi,  COBPOKA- 

TIONS. 
Subettship,  see  that  title. 


SECURITY  FOR  COSTS. 

See  Costs. 

SEDUCTION. 

As  element  of  damages,  see  Breach  of  Prom- 
ise OF  Marriage. 
Rape,  see  that  title. 

Meaning  of  term  "  unmarried  woman  "  within 
statute  relating  to  seduction,  17-65. 

Intercourse  procured  by  promise  of  marriage 
conditioned  on  pregnancy  as  criminal 
seduction,  15-227. 

Accrual  of  father's  right  of  actiofa  for  daugh- 
ter's seduction,  1-388. 

Right  of  woman  to  recover  damages  for  her 
own  seduction,  8-1115. 

Subsequent  offer  of  marriage  as  defense  to 
prosecution  for  seduction,  15-1028. 

Subsequent  marriage  of  parties  as  terminat- 
ing or  suspending  prosecution  for  se- 
duction, 14-S44. 

Marriage  to  avoid  prosecution  for  seduction 
as  voidable  for  duress,  14-869. 

Infancy  as  defense  to  actions  and  prosecu- 
tions for  seduction,  2-769. 

Proof  of  intercourse  effected  by  force  as  de- 
fense to  civil  action  for  Seduction.  15- 
1115. 

■Necessity  in  criminal  prosecution  for  seduc- 
tion that  female  should  be  corroborated, 
and  elements  to  which  corroboration 
must  extend,  1-869. 


SEDUCTION  —  contimted. 
Previous   chastity  aa  element  of  offense   of 
criminal  seduction,  19^44. 

Presumption  and  burden  of  proof  of  chastity 
or  good  repute  of  woman  in  prosecution 
for  seduction,  17-89. 


SEIZIN. 

As  affecting  curtesy,  see  Cdrtest. 

Application    of    doctrine    of    instantaneous 
seizin  to  mechanic's  lien,  7-624. 

SEIZURES. 

See  Searches  and  SsizcBEa. 

SEI.F-DEFENSE. 

Evidence  of  physical  strength  of  parties,  see 

Criminal  Law. 
Houicide,  see  that  title. 
To  prosecution  for  mayhemj  see  Mayhem. 

SELF-EXECUTING  PROVISIONS. 

6f  constitutions,  see  Constitotionai.  Law. 

SENATE. 
Leoislatdbe,  see  that  title. 

SENTENCE   AND  PUNISHMENT. 

Generally,  see  Criminal  Law. 

Term   of   imprisonment   for   civil   contempt, 

see  Contempt. 

SEPARABLE   CONTROVERSIES. 

Removal  of,  see  Removal  of  Causes. 

SEPARATE   PROPERTY. 

Of  married  persons,  see  Husband  and  Wife. 
Mortgage  of  as  tonstitutihg  Wife  surety,  see 
Subettship. 

SEPARATION. 

Divorce,  see  that  title. 

Of  jurors,  see  Jury  and  Jury  Trial. 

Of  passengers,  see  Carriers. 

Of  school  children,  see  Schools. 

S£4V£STRATlON. 

Prisons,  see  that  title, 


SERVAl^TS  —  "  SHALL." 
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SERVANTS. 

Masteb  and  Servant,  see  that  title. 

"  Servants "   as   used    to   designate    legatees, 
2-866. 

SERVICE. 

Of  notice  of  mechanic's  lien,  see  JIechanics' 

Liens. 
Of  notice  to  quit,  see  Landlord  and  Tenant. 
Of  process,  see  Summons  and  Process. 


SET-OPF  AND  COUNTERCLAIM  —  com. 

Necessity  that  garnishee  plead  specially  de- 
fense of  set-off,  15-706. 

Set-off  of  judgments  as  resting  in  discretion 
of  court,  17-967. 

Law  governing  right  of  set-off,  4-88. 


SETTING  ASIDE. 

Cancellation  and  Rescission,  see  that  title. 
Of  verdict,  see  New  Trial. 


SERVICES. 

Master  and  Servant,  see  that  title. 


SETTLEMENT. 

Compromise  and  Settlement,  see  that  title. 


SERVIENT   TENEMENTS. 

See  Easements. 


SETTLEMENT   RIGHTS. 

Of  paupers,  see  Poor  and  Poor  Laws. 


SERVITUDES. 

Additional  servitude  upon  streets,  see  Streets 
and  Highways. 


SEWERS   AND    SEWAGE. 

Grenerally,  see  Municipal  Corporations. 
Drainage  of  land  as  public  use,  see  Drains. 


SET-OFF  AND  COUNTERCLAIM. 

Defamation  of  defendant  by  plaintiff  as  de- 
fense in  action  for  defamation,  see 
Libel  and  Slander. 

Nonresidence  as  ground  for  equitable  set-oflf, 

6-720;    19-1042. 
Right  to  set  off  individual  demand  in  action 

on  joint  and  several  note,  2-600. 
Right  of  person  sued  by  undisclosed  principal 

on  contract  made  with  agent  to  set  off 

claim  against  agent,  8-554. 
Counterclaini  for  tort  in  action  for  tort,  3- 

486. 

Right  to  set  off  judgment  against  judgment 
for  conversion  of  exempt  property,  14- 
322. 

Right  of  defendant  to  set  off  against  liqui- 
dated demand  value  of  property  con- 
verted by  plaintiff,  8-737. 

Set-off  by  executor  or  administrator  in  action 
brought  against  him  as  such,  8-307. 

Right  of  person  sued  by  executor  or  admin- 
istrator to  set  off  claim  against  de- 
ceased not  presented  within  statutory 
period,  7-850. 

Right  of  garnishee  to  set-off  as  applicable  to 
claims  maturing  after  service  of  gar- 
nishment, 18-214. 

Necessity  that  set-off,  recoupment,  or  coun- 
terclaim should  exist  at  time  of  com- 
mencement of  action,  17-425. 

KigM  of  party  to  set  off  claim  assigned  to 
him  before  suit,   19-323,  . 


SEXUAL  INTERCOURSE. 

Adultery,  see  that  title. 
Carnal  Knowledge,  see  that  title. 
Fornication,  see  that  title. 
Incest,  see  that  title. 
Rape,  see  that  title. 
Seduction,  see  that  title. 


SHACKLES. 

Right  of  accused  to  be  free  from,  see  Crim- 
inal Law. 


SHADE  TREES. 

Power  of  municipality  to  remove,  see  Streets 
AND  Highways. 


£lHADOWl}fG. 

See  Detectives. 

SHAFTING. 

Injuries  to  servants  from,  see  Master  ano 
Servant. 

"  SHALL." 

"  May  "  and  "  shall "  occurring  in  same  stat- 
ute, 4-420, 
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SHEIiLEY'S   CASE,  BUI.E  IN. 

Jurisdictions  wherein  rule  in  Shelley's  Case 
is  recognized,  modified,  or  abolished,  4- 
31. 

Application  of  rule  in  Shelley's  Case  to  per- 
sonal property,  12-839. 

Effect  of  limitation  over  on  operation  of  rule 
in  Shelley's  Case,  3-397. 


SHELLFISH. 

See  Fish  and  Fisheries. 

SHERIFFS  AND   CONSTABLES. 

Arrest  by,  see  Abbest. 
Executions,  see  that  title. 
False  Impbisonment,  see  that  title. 
JUDiciAi,  SAii:s,  see  that  title. 
JUET  AND  JuBT  Tbial,  See  that  title. 
Obtaining  money  by  impersonation  of  officer, 
see   ROBBEBY. 

Summons  and  Peocess,  see  that  title. 

Liability  of  sheriff  or  constable  for  failure  to 
execute  process  when  failure  is  due  to 
acts  or  instructions  of  plaintiff  or  his 
agent  or  attorney,  4-979. 

Presumption  as  to  damages  recoverable  from 
officer  for  failure  to  execute  process,  2- 
11. 

Amendment  of  officer's  return  in  respect  to 
signature,  17-459. 

Power  of  court  to  compel  sheriff  to  amend  re- 
turn, 4-1168. 

Liability  of  sheriff  for  lynching  of  prisoner, 
19-889. 

SHERMAN  ANTI.TBUST  ACT. 

See  Monopoues. 

SHIPMENTS. 

By  carriers,  see  Cabriebs. 

Between  states,  see  Intebstate  and  Fobeiqn 

COMMEBCE. 

SHIPS  AND  SHIPPING. 

1.  Depinitions. 

2.  Navigation  Geneeaixt. 

3.  Mastebs  and  Pilots. 

4.  Seamen. 

5.  Chabteb-pabties. 

6.  Caebiage  of  Goods. 

7.  Cabbiage  or  Passengebs. 

8.  Damages  fob  Loss  op  Vessel. 

9.  Salvage. 

Carriers  generally,  see  CABBiEBa< 
Demubeaqe,  see  that  title, 
FEiim^s,  see  that  title. 


SHIPS  AND  SHIPPING  — continued. 
Marine  insurance,  see  Insurance. 
Presumption  of  survivorship  in  disaster,  see 

Evidence. 
Seizure  of  vessels,  see  Intebnational  Law. 
Taxation  of  sales  of  liquor  on,  see  Licenses. 
Taxation  of  vessels,  place  of,  see  Taxation. 
Whabves,  see  that  title. 
Watebs  and  Watebooubses,  see  that  title. 

1.  Definitions. 
Ships  as  "merchandise,"  U-681. 
What  constitutes  appurtenances  of  ship,  5- 

652. 
What  constitutes  a  derelict,  17-939. 
Construction    of    term    "  owner "    in   statute 

limiting  liability  of  owner  of  vessel,  11- 

32. 

2.  Navigation  Generally. 

Duty  of  vessel  to  avoid  causing  injury  to 
other  vessels  hy  displacement  waves,  12- 
613. 

Failure  of  vessel  to  hear  fog  signal  as  evi- 
dence of  negligence,   13-449;    18-528. 

Eight  to  moor  or  anchor  vessel  in  harbor  at 
place  other  than  wharf,  20-813. 

Duty  of  vessel  anchored  or  moored  in  fair- 
way or  harbor  to  display  signal  light, 
16-550. 

Liability  of  tow  for  collision  with  another 
vessel,  19-301. 

3.  Mastebs  and  Pilots. 

Relative  rights  and  duties  of  pilot  and  mas- 
ter of  vessel,  10-382. 

Authority  of  master  of  vessel  to  pledge  own- 
er's credit  for  repairs,  supplies,  or  ad- 
vances, 18-875. 

Criminal  liability  of  master  of  vessel  for 
loss  of  life  of  passenger,  14-461. 

Liability  of  pilot  for  negligence,  13-949.  , 

4.  Seamen. 

Persons  within  term  "seaman,"  17-104. 

Duty  of  shipowner  or  master  towards  sick 
or  disabled  seaman,  7-203. 

Right  of  seaman,  under  contract  of  service 
for  ordinary  voyage,  to  refuse  to  pro- 
ceed to  belligerent  port  without  relin- 
quishing right  to  wages,  7-347. 

What  constitutes  "  loss  "  within  meaning  of 
statute  terminating  seamen's  wages 
upon  loss  of  vessel,  6-68. 

Construction  of  statute  exempting  seamen's 
wages  from  attachment  or  arrestmtat, 
15-130. 

Measure  of  damages  for  wrongful  discharge 
of  seaman,  14-946. 

What  constitutes  end  of  voyage,  9-505;  20- 
851. 

5.  Charteb-pabttes. 
Demise  of  vessel  by  charter-party,  5-623. 
Construction  of  qancellatioQ  in  charter-party, 
80-587. 


SHOE  —  SISTEK. 
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SHIPS  AND  SHIPPING  — con«tn«erf. 

6.  Cabbiage  of  Goods. 
Duty   of  carrier   by   water   to  receive   goods 

offered  for  transportation,  15-1047. 
Effect  of  unseaworthiness  of  vessel  upon  its 

liability   for   goods   damaged   by  other 

causes,   13-509. 
Liability  of  shipowner  for  loss  or  injury  to 

cargo  due  to  inherent  vice,  13-246. 
Damage  by  sea  water  as  result  of  peril  of  sea 

within   contract   of   affreightment,    15- 

750. 
Eflect  of  unauthorized  deviation  by  vessel  on 

contract  limiting  liability  for  loss  of  or 

damage  to  cargo,  7-283;   17-839. 
Sufficiency  of  delivery  of  goods  by  carrier  by 

water  to  terminate  its  liability,  6-16. 
Eight  of  cargo  owner  to  treat  contract  of  af- 
freightment as  ended  by  abandonment 

of  vessel,  4-412. 

7.  Cabsiage  or  Passengebs. 

Duty  of  carrier  by  water  with  respect  to  ac- 
commodations furnished  to  passengers, 
20-1017. 

Validity  and  effect  of  stipulation  in  ocean 
steamship  ticket  limiting  liability  for 
passenger's  baggage,  9-913. 

8.  Damages  fob  Loss  of  Vessei,. 
Prospective  profits  as  element  of  recovery  for 
total  loss  of  vessel  by  collision,  6-131. 

9.  Salvage. 

Right  to  salvage  where  efforts  of  others  are 
necessary  to  saving  of  property,  17- 
1159. 

Extinguishing  fire  on  vessel  as  salvage  ser- 
vice, 17-911. 

Allowance  of  damage  for  injuries  as  part  of 
award  to  salving  vessel,  14-88. 

Review  of  salvage  award,  20-561. 

SHOE. 

Evidence  obtained  by  requiring  accused  fo 
furnish,  see  Criminai,  Law. 

SHOOTING. 

Game  and  Game  Laws,  see  that  title. 
Homicide,  see  that  title. 
Trespass  in  shooting  across  land,  see  Tbes- 
pass. 

SHOPS. 

« 

Injuries  caused  by  crowds  in,  see  License. 

SIDETRACKS. 

Statute  requiring  construction  of,  see  Raii,- 
boads. 

SIDEWAI.KS. 

gee  Stbeets  and  Highwats. 


SIGNALS. 

Duty  of  street  railway  as  to,  see  Stbeet  Rail- 
ways. 

Failure  to  hear  fog  signals  as  negligence,  see 
Ships  and  Shipping. 

At  railroad  crossings,  see  Eailboads. 


SIGNATURE. 

Amendment  of  officer's  return  in  respect  of, 

see  Sheriffs  and  Constables. 
To  bills  and  notes,  see  Bills  and  Notes. 
To  bills  by  presiding  oflBcers  of  legislature,  see 

Statutes. 
Fobgeby,  see  that  title. 
To    memorandum     required     by    statute     of 

frauds,  see  Frauds,  Statute  of. 
To    negotiable    instruments,    see    Bills    and 

Notes. 
Notice  of  trust  relation  from,  see  Trusts  and 

Trustees. 
To  obligation  as  affecting  liability  of  surety, 

see  Subettship. 
Of  petitions,  see  Petitions. 
Of  testators,  see  Wills. 
Of  witnesses  to  wills,  see  Wills. 


SIGNS. 

As  indicating  destination  of  cars,   see  Cab- 

RIEBS. 

Regulation     of,     see    Municipal     Cobpoea- 

TIONS. 

Right  of  landlord  to  place  signs  on  demised 
premises,  12-41. 

Erection  of  signboard  or  billboard  as  viola- 
tion of  restrictive  covenant  against  of- 
fensive trade  or  business  or  similar 
covenant,  16-225. 

Liability  of  person  maintaining  awning,  sign, 
etc.,  suspended  over  street,  for  personal 
injuries  caused  by  fall  thereof,  10-718; 
17-376. 


"  SIMILAR." 

Meaning  of  word  "  similar,"  18-792. 

SIMILAR  TRANSACTIONS. 

Evidence    of    in    criminal    prosecutions,    see 
Cbiminal  Law. 

SISTER. 

Implied  contract  to  pay  for  services  of,  see 

Contracts. 
Incest,  see  that  title. 
Succession    between    illegitimate    sisters,    see 

Descent  and  Distbibution. 

Half-brother    and    half-sister    as    "  brother " 
and  "  sister,"  9-140. 
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SITUS. 


CONTLICT  OF  Laws,  see  that  title. 

Of  property  for  taxation,  see  Taxation. 

SKATING   RINKS. 

Skating  rinks  as  nuisances,  19-104. 

SKILI.. 

Reqvured    of    physicians    and    surgeoUB,    aee 
Physicians  and  Subqeons. 

SliANDEB. 

See  LiBEI.  AND  BliANDEB. 

SLAUGHTERHOUSES. 

Statutory  regulation  of  slaughterhouses,  18- 
470. 

SLAVES. 

Legitimacy  of  children  of  slaves,  5-144. 

SLEEP. 

Injuries  sustained  during  as  within  accident 
policy,  see  Insueance. 

SLEEPING  CARS. 

See  Cabbiebs. 

SLOT   MACHINES. 

Application    of    statute    against   gaming   or 
gambling  to  slot  machine,  20-131. 


SOCIAL  OLUBd. 

See  Clubs. 

SOCIAL   STANDING. 

Evidence  of,  see  Evidence. 

SOCIETIES  AND  UNINCORPORATED 
ASSOCIATIONS. 

Benevolent  ob  Beneficial  Associations, 
see  that  title. 

BUILDIN6  AND  Loan  Associations,  see  that 
title. 

Clubs,  see  that  title. 

CoBFOBATIONS,  see  that  title. 

Embesszlement  by  member,  see  Embezzle- 
ment. 

Indictment  for  larceny  from  socjety  with  re- 
spect to  allegations  of  ownership,  see 
Labceny. 

Membership  in  society  for  suppression  qf 
crime  as  disqualifying  juror,  see  Juey 

AND  JUBT  TEIAL. 

Reliqious  Societies,  see  that  title. 

What  constitutes  membership  in  unincor- 
corporated  association,  17-1145. 

Liability  of  association,  secret  society,  etc., 
for  injuries  sustained  by  applicant  for 
membership  during  initiation,  12-554. 

Right  of  unincorporated  association  to  sue  in 
association  name  in  absence  of  permis- 
sive statute,  3-699. 

Liability  of  unincorporated  association  to 
suit  in  association  name  in  absence  of 
permissive  statute,  6-833. 

Mandamus  as  remedy  against  unincorporated 
association,  16-1246. 

Sufficiency  of  indictment  for  embezzlement 
from  private  corporation,  company,  as- 
sociation, or  society,  with  reference  to 
allegations  of  ownership,  18-343. 


SMART  MONET. 

See  Damages. 

SMOKE. 

Laws   regulating,   see   Municipal   Cobpoba.- 

TIONS. 

Burning  of  soft  coal  as  nuisance,  12-846. 
Validity  of  smoke  ordinance  or  statute,  2- 
582;  13-1200. 


SNOW. 

Carrier's  duty  to  remove  from  steps  of  ve- 
hicle, see  Cabbiebs. 

Removal  of  from  sidewalk,  see  Stbeets  and 
Highways. 


SOCIETY. 

Loss  of  society  of  child  as  element  of  dam- 
ages, see  Damages. 


SODOMY. 

Necessity  for  emission,  see  Cabnal  Knowi,- 
edge. 


SOLE   OWNERSHIP. 

In  insurance,  see  Insubanoe. 

SOLICITATION   OF   CHASTITY. 

Civil   and  criminal  liability  for   solicitation 
of  chastity,  2-457. 


SON  TORT  —  SPECIFIC  PEEFORMANCE. 
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SON   TORT. 

Executor  de,  see  Executobs  and  Adminis- 

TBAT0B8. 


SOUND. 

Failure  to  hear  fog  signals  as  negligence,  see 

Ships  and  Shipping. 
Phonographic  reproduction  of,  see  Evidenoe. 


SOUNDING   SIGNALS. 

Duty  of  railroads  as  to,  see  RaiIjBOADs. 
Duty   of   street   railway   as    to,   see   Stbeet 
Railways. 


SPEAKING  DEMURRERS. 

See  PtEABINQ. 

SPECIAL    APPEARANCE. 

See  AppEAaiNCES. 

SPECIAL  INDORSEMENTS. 

See  Bnxs  and  Notes. 

SPECIAL    LAWS. 

Conferring  corporate  privileges  as  applicable 
to  municipalities,  see  Municipal  Cor- 
pobations. 

Determination  of  necessity  of,  see  Statutes. 

SPECIAL   OR  LOCAL   ASSESSMENTS. 

Meaning  generally  of  "  local  improvement " 
for  which  special  assessment  may  be 
levied,  20-339. 

Constitutionality  of  statute  making  abutting 
owner  personally  liable  for  special  as- 
sessment, 17-1255. 

Right  to  levy  special  assessment  against 
abutting  property  for  laying  water 
pipes  in  street,  5-905. 

Assessment  of  railroad  right  of  way  for 
street  improvement,  2-587;  12-635. 

Constitutionality  of  special  assessment  in  ex- 
cess of  benefits,  3-11. 

Liability  of  public  property  to  special  assess- 
ment in  absence  of  express  statutory 
provision,  16-886. 

Liabilitv  of  school  property  to  special  assess- 
ment, 12-419. 

Exemption  from  taxation  as  including  ex- 
emption from  assessment  for  local  im- 
provement, 15-349. 

gpeeial  or  local  assessment  as  included  within 
covenant  in  lease  to  pay  "taxes,"  12- 
589. 


SPECIAL    OR    LOCAL    ASSESSMENTS  — 
continued. 

Validity  of  statute  providing  for  recovery  of 
attorney's  fees  in  action  for  collection 
of  special  assessment,  11-811. 


SPECIFIC   LEGACIES. 

See  Wills. 

SPECIFIC    PERFORMANCE. 

Injunctions,  see  that  title. 

Suit  for  specific  performance  of  contract  to 

convey  realty  as  proceeding  in  personam 

or  in  rem,  3-1004. 
Specific  performance  of  agreement  of  grantee 

in  deed,  10-230, 
Right  of  party  to  marriage  to  specific  en- 
forcement of  antenuptial  contract  made 

by  third  person,  9-603. 
Specific   performance    of   husband's   contract 

to  convey  realty  when  wife  refuses  to 

join,  14-671. 
Specific  performance  of  construction  contract 

or  contract  to  repair,  9-160. 
Right  to  specific  performance  of  contract  by 

railroad  to  erect  depot  or  station,  14- 

478. 

Specific  performance  of  contract  for  sale  of 
land  at  price  to  be  fixed  by  appraisers, 
8-664. 

Specific  performance  of  contract  for  sale  of 
land  where  vendor  has  only  partial  in- 
terest in  premises,  10-562. 

Right  of  vendee  in  contract  to  convey  realty 
to  specific  performance  of  contract  as 
against  purchaser  from  vendor,  17-1036. 

Specific  performance  of  agreement  to  recon- 
vey  property  fraudulently  conveyed,  3- 
942. 

Inadequacy'  of  damages  recoverable  as  war- 
ranting specific  performance  of  partly 
performed  oral  contract,   1-999. 

Specific  performance  of  optional  contracts,  1- 
990;  12-90. 

Specific  performance  of  personal  property 
contracts,  5-269;  10-934. 

Liability  of  state  or  its  officers  to  suit  for 
specific  performance  of  contract,  5-295. 

Inadequacy  of  consideration  as  ground  for 
denying  specific  performance  of  con- 
tract, 12-122. 

Payment  or  tender  of  purchase  price  as  con- 
dition precedent  to  right  of  purchaser 
to  specific  performance  of  contract  for 
sale  of  land,  4-852. 

Stipulation  in  contract  for  forfeiture  of  spe- 
cified sum  in  case  of  breach  as  defense  to 
action  for  specific  performance,  8-359. 
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SPECTATORS.  SPRINKUNG  STREETS. 

At  trial,  see  Tbiai.  See  Stbeets  and  Highways. 


SPEECH. 

Liberty  of,  aee  Liberty  of  Speech  and  Fbess. 

SPEED. 

Of  motor  vehicles,  see  MOTOB  Vehicles. 
Of  trains  as  negligence,  see  Railboads. 
Of  vehicles  in  streets,  see  Stkeets  and  High- 
ways. 

SPEI.I.ING. 

As  element  in  identifying  author  of  writing, 
see  Authobship. 

SPENDTHRIFTS. 

Validity   of   spendthrift   trusts,    3-588;    18- 

221. 
Validity  of  spendthrift  trust  where  donor  is 

aiso  beneficiary,  19-273. 
Sufficiency  of  instrument  to  create  spendthrift 

trust,  3-1010;  18-495. 

SPINSTER. 

"  Woman  "  as  including,  see  Women. 

SPIRITUALISM. 

Testamentary  capacity  as  effected  by  belief  in, 
see  Wnis. 

SPITE  FENCES. 

See  Fences. 

SPORTSMEN. 

Game  and  Game  Laws,  see  that  title. 

SPOUSE. 

See  Husband  and  Wifel 

SPRING  GUNS. 

Criminal  liability  for  setting  spring  gun  or 
other  dangerous  contrivance  resulting 
in  homicide,  15-587. 

Civil  liability  for  injuries  caused  by  spring 
gun  or  similar  contrivance,  19-939. 


stabi.es. 

LiTEBT  Stable  Keepebs,  see  that  title. 

Equitable  relief  against  stable  as  nuisance, 
14-894. 

stamps. 

Post  Office,  see  that  title. 
Tbadino  Stamps,  see  that  title. 
Unstamped  documents  as  evidence,  see  Evi- 
dence. 

standard   POLICY. 

See  Insubance. 

standing    CROPS. 

See  Cbofs. 

STANDING  TIMBER. 

See  Tbees  and  Timbeb. 

STARE    DECISIS. 

Doctrine  of  stare  decisis  as  applicable  to  de- 
cision by  divided  court,  16-113. 

Application  of  doctrine  of  stare  decisis  to 
decision  acquiesced  in  by  legislature,  2- 
725. 

Conclusiveness  upon  federal  courts  of  con- 
struction given  to  statute  by  state  court 
subsequent  to  accrual  of  rights  in- 
volved, 17-1211. 

State  decisions  on  evidence  as  binding  on 
federal  courts,  16-567. 

Binding  effect  on  federal  courts  of  dictimi  of 
state  court,  or  decision  not  concurred  in 
by  majority  of  judges,  as  to  construc- 
tion of  state  statute,  13-573. 

STATE  BANKS. 

See  Banks  and  Banking. 

STATE    COURTS. 

See  Coubts. 


SPRINGS. 

See  Waters  and  Watercoubses. 


STATE   LANDS. 

See  Public  Lands. 


STATES  —  STATUTES. 
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STATES. 

Banking  regulations  of,  see  Banks  and 
Banking. 

Condemnation  of  land  by,  see  Eminent  Do- 
main. 

Contest  of  will  by  state,  see  Wills. 

Costs,  liability  for,  see  Costs. 

Federal  taxation  of  instrumentalities  of,  see 
Taxation. 

Fire  departments  as  subject  to  control  of,  see 
Municipal  Cokporations. 

Governors  of,  see  GJovernoe. 

Indians  as  subject  of  regulation  by,  see  In- 
dians. 

Injunction  against  acts  committed  outside 
state,  see  Injunctions. 

Injunction  against  act  constituting  nuisance 
and  crime,  see  Injunctions. 

Interstate  and  Foreign  Commerce,  see  that 
title. 

Judicial  notice  of  federal  affairs,  see  Evi- 
dence. 

Legislature,  see  that  title. 

Liquor  regulations,  see  Intoxicating  Liq- 
uors. 

Patent  rights,  regulations  of,  see  Patents. 

Public  Officers,  see  that  title. 

Statutes  generally,  see  Statutes. 

Concurrent  jurisdiction  of  state  over  waters 
forming  state  boundaries,  16-1115. 

Construction  of  constitutional  provision  that 
state  shall  not  engage  in  work  of  inter- 
nal improvement,  6-307. 

Priority  of  debts  and  claims  of  state  against 
insolvent  debtor's  estate,  4-973. 

Necessary  parties  in  action  to  determine  va- 
lidity of  state  securities  and  obligations, 
5-858. 

Liability  of  state  or  its  officers  to  suit  for 
specific  performance  of  contract,  5-295. 

Jurisdiction  of  court  of  action  against  for- 
eign sovereign  or  foreign  state,  14-575. 

Suit  to  enjoin  enforcement  of  statute  by  state 
officer  as  suit  against  state  within  con- 
stitutional prohibition,  14-791. 

Bight  of  state  to  plead  statute  of  limitations 
as  to  claim  against  it,  10-595. 

Running  of  statute  of  limitations  against 
state  as  dependent  upon  state  being  real 
party  in  interest,  8-702. 


STATE'S  EVIDENCE. 

Exemption  from  prosecution  of  person  becom- 
ing, see  Criminal  Law. 


STATIONS. 

Cfenerally,  see  Railroads. 

Carrier's  duty  in  respect  to,  see  Cabbiebs. 


STATUTE  OF  FRATOS. 

gee  Frauds,  Statute  of. 


STATUTES. 

1.  Authority  and  Powers  op  Legislature. 

2.  Formal  Requisites  and  Enactment. 

3.  "  Local  "  Statutes. 

4.  Construction  and  Operation. 

5.  Amendment,  Repeal,  and  Re-enactment. 

6.  Attack  by  Ministerial  Officer. 

Generally,  see  the  titles  relating  to  the  spe- 
cific matters  of  statutory  regulation. 

Acquiescence  in  validity  of  as  affecting  con- 
stitutionality, see  Constitutional  IjAw. 

Barbers  as  subject  of  regulation,  see  Bar- 
bers. 

Carrier  transporting  goods  in  violation 
thereof,  see  Carriers. 

Constitutionality,  see  Constitutional  Law 
and  cross-references  thereunder. 

Foreign  corporation's  failure  to  comply  with, 
see  Corporations. 

Foreign  Laws,  see  that  title. 

Frauds,  Statute  of,  see  that  title. 

Game  laws,  see  Game  and  Game  Laws. 

Initiative  and  Referendum,  see  that  title. 

Joint  resolutions  of  legislature  as  laws,  see 
Legislature. 

Judicial  notice  of,  see  Evidence. 

Of  limitations,  see  Limitations  of  Actions. 

Mortmain  statutes,  see  Charities. 

Ordinances,  see  that  title. 

Prohibiting  assignment  of  claim  against 
United  States,  see  Assignments. 

Sales  in  bulk  acts,  see  Fraudulent  Convey- 
ances. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Toreens  Acts,  see  that  title. 

Violation  of  as  negligence,  see  Negligence. 

1.  Authority  and  Powers  of  Legislature. 

Province  of  legislature  to  determine  whether 
special  law  is  necessary  in  given  case. 
6-926. 

Judicial  inquiry  into  wisdom  or  policy  of 
statute,  or  motives  prompting  its  en- 
actment, 1-570. 

Power  of  legislature  to  enact  curative  stat- 
ute as  affected  by  commencement  of  ac- 
tion in  reference  to  matter  sought  to  be 
cured,  11-694. 

2.  Formal  Requisites  and  Enactment. 

Printed  statute  or  enrolled  bill  as  govern- 
ing in  case  of  variance,  17-364. 

Impeachment  of  act  of  legislature  by  reference 
to  legislative  journals,  9-582 ;  20-360. 

Judicial  notice  of  contents  of  legislative  jour- 
nals on  issues  as  to  enactment  of  stat- 
ute, 20-449. 

Construction  of  constitutional  provisions  rela- 
tive to  titles  of  statutes,  1-584. 

Validity  of  liquor  law  under  constitutional 
provision  as  to  title  and  subject-matter 
of  statutes,  20-323. 

Constitutional  requirement  as  to  form  of  en- 
acting clause  of  statute  as  directory  or 
mandatory,  14-813. 
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STATUTES  —  continued. 

What  constitutes  final  passage  of  bill  within 

constitutional  provision   requiriiig  vote 

on  final  passage  to  be  by  yeas  and  nays, 

16-977. 
Necessity  of  signature  of  presiding  oflScers  to 

bills  passed  by  legislature,  4-905. 
Power  of  executive  to  approve  bill  in  part 

only,  20-162. 
Computation   of   time    allowed   executive   to 

sign  or  reject  bill  passed  by  legislature, 

6-717. 
Eight  of  executive  to  withdraw  approval  of 

bill,  13-230. 
Validity  of  statute,  other  than  local  option 

law,  which  takes  eflPect  only  upon  rati- 
fication by  voters,  20-652. 

3.  "  Local  "  Statcttes. 
What  constitutes  "  local "  statute,  4-659. 

4.    CONSTBUCTION   AND  OPER&TION. 

Punctuation    as     aflfecting    construction    of 

statutes,  10-1083. 
Changing,  supplying,  and  eliminating  words 

in  statutes  to  correct  obvious  error,  1- 

752. 
Rule  that  last  of  irreconcilable  provisions  in 

statute  will  be  given  effect,  6-860;  19- 

149. 
Construction  of  words  "  may  "  and  "  shall " 

occurring  in  same  statute,  4-420. 
Meaning  of  statutory  terms  referring  to  time 

of  "  passage  of  act,"  3-737. 
Opinions     or     motives     of     legislators     or 

draughtsmen  of  bill  as  aid  to  construc- 
tion of  statute,  19-1031. 
Effect  given  by  courts   to   contemporaneous 

practical  construction  of  unambiguous 

statute,  10-51. 
Construction     together    of    contemporaneous 

statutes  in  pari  materia,  18-424. 
Construction  of  adopted  statute,  1-147. 
Effect  upon  adopting  statute  of  amendment  or 

repeal  of  adopted  statute,  9-303. 
Conclusiveness  upon   federal  courts   of   con- 
struction given  to  statute  by  state  court 

subsequent  to  accrual  of  rights  involved, 

17-1211. 

Extension  of  statute  by  inference  from  later 
statute  to-  cases  not  originally  contem- 
plated, 4-7. 

Operation  of  federal  statute  as  to  acts  of  citi- 
zens of  United  States  performed  in  an- 
other country,  16-1050. 

Point  of  time  at  which  federal  statute  oper- 
ates to  supersede  state  statute,  17-1016. 

Necessity  that  state  statute,  inoperative  be- 
cause of  conflict  with  federal  law,  be  re- 
enacted  after  change  in  federal  law,  19- 
606. 

5.  Amendment,  Repeai,,  and  Re-enaotment. 
Validating      unconstitutional      statute      by 
amendment,  4-920. 


STATUTES  —  continued. 
Implied  repeal  of  statute  by  code,  revision,  or 
re-enaetment,  5-202. 

Re-enactment  of  provisions  of  repealed  stat- 
ute by  reference  thereto,  Vt-i^t. 

Effect  of  simultaneous  repeal  and  re-enMi- 
ment  of  statute,  11-472. 

Effect  of  repeal  of  criminal  statute  after  judg- 
ment, 16-469. 

6.  Attack  bt  Ministebiai,  Officbb. 
Right  of  ministerial  ofilcer  to  question  valid- 
ity of  statute,  2-81. 


STEALIXa. 

Embezzlement,  see  that  title. 
Larcent,  see  that  title. 
ROBBEBT,  see  that  title. 


STEAMSHIPS. 

See  Ships  and  Shipping. 

STENOGRAPHERS. 

Publication  of  libels  by  communicatiotla  to, 
see  Libel  and  Slandeb. 

STEPS. 

For  boarding  or   alighting  from  cara,   see 
Cabbiebs. 

STIFLING  COMPETITION. 

Contracts  designed  to  stifle  competition,  see 

CONTBAOTS. 

STOCK. 

Carriers  of  live  stock,  see  Cabbiebs. 

Of  corporations,  see  Cokpobationb. 

Live  stock,  see  Animals  and  cross-references. 

Live  stock  insurance,  see  Insubance. 

STOCK  EXCHANGES. 

See  ExoHANQES. 

STOCKYARDS. 

Stockyards  as  business  subject  to  public  regu- 
lation, lo-ioae. 

STOLEN  PROPERTY. 

Receiving  Stolen  Pbopebty,  see  that  title. 

Acquisition  of  title  to  stolen  personalty  by 
lapse  of  time,  19-751. 
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STOLEX  PROPERTY  — continued 
Recovery    of    stolen    goods    in    civil    action 
against  thief,  19-647. 

PoBseasion  of  stolen  property  as  evidence  of 
burglary,  19-1281. 

stoppage:  in  transitu. 

Carrier's    liability   for   failure    to   stop,   see 
Cabbiebs. 


STOPPAGE  OF  PAYMENT. 

Of  checks,  see  Checks. 

STOPPING    OARS    OR    TRAINS. 

Carrier's  duty  respecting,  see  Carriers. 
Municipality's  power  to  require,  see  Mttotci- 

PAl  COBPOEATIONS. 

At  railroad  crossings,  see  Raixroadb. 

At  street  railway  crossing,  see  Street  Rail- 

WATS. 

STORE    ORDERS. 

Constitutionality  of  "  store  order "  acts,  1- 
417;  14-620. 

STORES. 

Liability  for  injuries  caused  by  crowds  in,  see 

lilCEKSE. 

"  STORING." 

Of  prohibited  articles  within  insurance  pol- 
icy, see  INSURAWCE. 

STOVES. 

Stoves  and  heating  apparatus  as  realty  or 
personalty,  2-375. 

STRAW. 

Right  of  tenant  to  remove  straw  from  prem- 
ises, 16-528. 


STREET  RAILWAYS  —  oontinmd. 
Contributory  negligence  of  motorman  as  im- 
putable to  passengers,  see  Neouoence. 
View  of  street  cars,  see  Vision. 

Distinction  between  street  railways  and 
"  commercial  "  railroads,  4-449. 

Street  railway  as  including  railway  built  be- 
low or  above  street,  19-260. 

Removal  of  obstruction  from  tracks  by  street 
railway  company,  1-219. 

Duty  of  street  railway  company  to  keep  in  re- 
pair portions  of  streets  occupied  by  its 
right  of  way,  in  absence  of  contract  or 
statutory  direction,  7-381. 

Operation  of  street  railway  cars  in  violation 
of  municipal  ordinance  as  negligence  per 
se,  9-840. 

Power  of  municipality  to  require  railroad  or 
street  railway  to  stop  cars  at  certain 
points,  17-552. 

Duty  of  street  railway  to  give  notice  of  ap- 
proach of  oar  by  sounding  gong  orbeu, 
20-152. 

Duty  and  liability  of  street  railway  in  refer- 
ence to  placing  signal  lights  on  cars, 
10-605. 

Duty  and  liability  of  street  railway  as  to  ve- 
hicles moving  along  its  tracks,  7-1127; 
18-510. 

Inference  as  to  speed  of  railroad  train  or 
street  car  from  distance  run  aftet  acci- 
dent and  efforts  to  stop,  15-948. 

Weight  of  positive  and  negative  testiinony  as 
to  locomotive  and  street  car  signals,  18- 
633. 

Duty  of  pedestrian  to  stop,  look,  and  listen 
before  crossing  street  railway  tracks,  3- 
334. 

Difference  in  degree  of  care  required  of  person 
crossing  electric  or  street  railway 
tracks  in  city  and  in  countty  districts, 
10-336. 

Walking  on  street  railway  track  as  contribu- 
tory negligence,  10-947. 

State  of  weather  as  affecting  visibility  of 
railroad  rolling  stock  or  street  cars, 
16-357. 

Telegraph,  telephone,  trolley,  or  electric  light 
poles  as  obstruction  to  view  of  ap- 
proaching train,  locomotive,  or  street 
car,  20-295. 


STREAMS. 

See  Waters  and  Watebootjeses. 

STREET   RAILWAYS. 

As  additional  servitude,  see  Streets  and 
Highways. 

Baggage  of  passengers,  see  Carriers. 

As  carriers  of  passengers,  see  Carriers. 

Condemnation  of  property  generally,  see  Emi- 
nent Domain. 


STREETS   AND   HIGHWAYS. 

1.  Characteristics,  Estabushment,  Alter- 

ation, AND  Vacation,  204. 

2.  Use  op  Streets  Generally,  204. 

3.  Additional  Servitudes,  204. 

4.  Lighting,  Sprinkling,  Removal  op  Snow 

OR  Trees,  and  Repair  Generally,  205. 

5.  Liability     fob     Injuries     Arising    in 

Streets,  205. 

Animals  on  highways,  see  Animals. 
Automobiles,  see  Motor  Vehicles, 
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STREETS   AND   HlGnW AYS  — continued. 

Bicycles,  see  that  title. 

Condemnation  of  property,  see  Eminent  Do- 
main. 

.Construction  across  railroad  as  requiring 
compensation,  see  Eminent  Domain. 

Crossing  railroads,  see  Railboads. 

Drainage  upon  adjacent  land,  see  Municipai, 

COBPOBATIONS. 

Electric  wires  injuring  traveler,  see  Electbic- 

ITT. 

Local  assessments,  see  Special  ob  Local  As- 
sessments. 

Mechanics'  liens  for  sidewalks,  see  Mechan- 
ics' Liens. 

MOTOB  Vehicles,  see  that  title. 

Nuisances  in,  see  Nuisances. 

Obstruction  of  access  to  property,  see  Nui- 
sances. 

Peddlers  crying  wares,  ordinance  forbidding, 
see  Hawkebs  and  Peddlebs. 

Pbivate  Wats,  see  cross-references  under  that 
title. 

Railroad  crossings,  see  Railboads. 

Repair  by  street  railways,  see  Stbeet  Rail- 
ways. 

Sidewalks,  mechanics'  liens  for,  see  Mechan- 
ics' Liens. 

Special  assessments,  see  Special  ob  Local 
Assessments. 

Stbeet  Railways,  see  that  title. 

Subways,  see  that  title. 

Taxation  of  telegraph  or  telephone  companies 
for  use  of,  see  Licenses. 

Telegraph  lines  as  authorized  by  federal  stat- 
ute, see  Eminent  Domain. 

Telegraph  or  telephone  company  using  streets, 
see  Telegbaphs  and  Telephones. 

Turnpikes,  sec  Tubnpikes  and  Toll  Roads. 

Vendor's  implied  covenant  not  to  alter,  see 
Vendob  and  Pubchaseb. 

Wires  injuring  traveler,  see  Electbicity. 

1.  Chabactebistics,  Establishment,  Alter- 
ATioN,  AND  Vacation. 

Alley  as  street  or  highway,  15-968. 

Meaning  of  term  "  sidewalk,"  20-1046. 

Grant  of  street  franchise  as  extending  to  new 
street  or  subsequently  annexed  terri- 
tory, 18-1118. 

Creation  of  highway  by  user  through  mis- 
take of  other  than  authorized  location, 
3-142. 

Width  of  highways  acquired  by  adverse  user, 
2-973. 

Right  to  locate  highway  over  or  into  naviga- 
ble waters,  14-288. 

Necessity  of  notice  to  lot  owner  to  construct 
sidewalk  before  construction  by  munici- 
pality, 3-676. 

Who  may  bring  certiorari  to  review  highway 
procfccdings,  18-667. 

Liability  of  municipality  for  change  of  street 
grade,  in  absence  of  statute  allowing 
compensation,  but  under  constitutional 
provision  against  "  damaging "  prop- 
erty, 10-849. 


STREETS   AND   HIGHWAYS  —  continued. 

Joinder  in  petition  for  change  in  grade  of 
street  as  waiver  of  or  estoppel  to  claim 
compensation  for  resulting  damage,  20- 
876. 

Power  to  vacate  streets,  2-87. 

Persons  entitled  to  compensation  for  vaca- 
tion of  street,  15-687. 

2.  Use  op  Stebets  Genebally. 

Rights  and  duties  of  pedestrians  and  vehicles 

in  highways,  4-398. 
How  far  vehicles  must  turn  to  right  to  comply 

with  law  of  road,  5-148. 
Law  of  the  road  at  crossings,  1-164. 
Constitutionality  of  statutes  and  ordinances 

regulating  speed  of  vehicles  in  streets 

and  highways,  3-495;  11-728. 
Rights  of  abutting  owner  as  to  earth  and 

minerals  in  highways,  2-596;  11-445. 
Right  of  abutting  owner  to  use  sidewalks  for 

area  ways  and  the  like,  2-366;  20-543. 
Right  of  abutting  owner  to  obstruct  street  or 

sidewalk   in    transferring   goods   to   or 

from  building,  16-145. 
Duty  of  abutting  owner  as  to  safeguarding 

and  removing  building  materials  stored 

in  street,  2-503;  10-918. 
Right  of  abutting  owner  to  erect  bridge  over 

street,  17-246. 
Use  of  streets  for  moving  buildings,  1-114; 

11-639. 
Use  of  highway  by  traction  engine,  15-1074. 
Right    of    municipality    to    erect    municipal 

building  in  street,  12-24. 
Right  of  state  to  enjoin  or  abate  nuisance  in 

city  street,  16-486. 
Liability  of  municipality  for  failure  to  pre- 
vent improper  use  of  streets,  1-960;  18- 

87. 
Liability  of  municipality  for  injury  due  to 

improper  use  of  street  which  it  has  ex- 
pressly permitted,  9-828. 

3.  Additional  Servitudes. 

Pipe  line  as  additional  servitude  upon  rural 
highway,  9-1033. 

Right  of  abutting  owner  to  enjoin  railroad 
from  laying  tracks  in  street  without 
paying  or  securing  compensation,  13-23. 

Street  railway  as  additional  servitude  upon 
highway,  2-535. 

Telegraph  or  telephone  line  as  additional  ser- 
vitude upon  city  street,  2-155;   10-467. 

Telephone  or  telegraph  line  as  additional  ser- 
vitude upon  rural  highway,  2-163;  11- 
464. 

Construction  of  subway  as  imposition  of  ad- 
ditional servitude  upon  street,  18-375. 

Right  of  abutting  owner  to  compensation  for 
construction  of  sewer  in  street  or  alley, 
18—955. 


STKIKES,  ETC.  —  SUBOKNATION  OF  PEKJUEY. 
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STREETS   AND   HIGHWAYS  —  co«ttn«ed. 

4.  Lighting,  Spbinklino,  Removal  of  Snow 
OB  Tkees,  and  Repair  Genebaixt. 

Liability  of  municipality  for  failure  to  light 
streets  and  highways,  4-1001. 

Power  of  municipality  in  respect  to  sprink- 
ling streets,  6-982;  12-611. 

Validity  of  ordinance  requiring  owner  or  oc- 
cupant of  property  to  remove  snow 
from  sidewalk,  4-238 ;  13-705. 

Power  of  municipality  to  remove  shade  trees 
from  streets,  16-642. 

Extent  of  street  or  highway  which  munici- 
pality ia  under  duty  to  keep  in  repair, 
13-282. 

Mandamus  to  compel  municipality  to  repair 
street,  20-848. 

5.  LiABiUTT  FOB  Injubies   Abising  in 


Liability  of  town  for  defects  in  highways 
within  its  jurisdiction,  9-1156;  11-943. 

Liability  of  municipality  for  defects  in  high- 
ways in  annexed  or  newly  acquired  ter- 
ritory, 17-197. 

Liability  of  municipality  for  injuries  due  to 
rut  in  highway,  10-538. 

General  rule  as  to  liability  of  municipality 
for  injury  caused  by  defect  in  street 
undergoing  repairs,  5-737. 

Municipal  liability  as  to  stationary  obstruc- 
tions in  streets,  1-968;  10-679. 

Right  of  recovery  for  injury,  due  to  defective 
sidewalk,  incurred  in  passing  from 
abutting  lot  to  street,  2-671. 

Legal  liability  for  injuries  sustained  by  pedes- 
trian from  coal  hole  in  sidewalk,  19- 
466. 

Liability  of  municipality  for  injuries  arising 
from  slight  depression  or  difference  in 
grade  in  sidewalk,  20-798. 

Liability  of  municipality  for  injuries  caused 
by  falling  of  tree  growing  on  highway, 
16-835. 

Liability  of  persons  maintaining  awning,  sign, 
etc.,  suspended  over  street,  for  personal 
injuries  caused  by  fall  thereof,  10-718; 
17-376. 

Liability  of  city  or  town  for  injuries  due  to 
defective  highway  and  runaway  horse 
as  concurring  causes,  2-180;  11-512. 

Liability  of  municipal  corporation  for  acts  or 
negligence  of  independent  contractor  in 
repairing  or  improving  street  or  high- 
way, 16-433. 

Walking  in  roadway  instead  of  on  sidewalk 
as  contributory  negligence  barring  re- 
covery for  injury  sustained  on  account 
of  defect  in  roadway,  12-1018. 

Crossing  roadway  at  place  other  than  regular 
crossing  as  contributory  negligence 
barring  recovery  for  injury  sustained  on 
account  of  defect  in  roadway,  12-1014. 


STREETS   AND    HIGHWAYS  —  continued. 

Right  of  traveler  to  recover  for  injuries  sus- 
tained by  defect  or  obstruction  in  high- 
way as  affected  by  fact  that  his  atten- 
tion was  diverted,  16-969. 

Liability  of  municipality  for  injury  caused  by 
defective  highway  when  sustained  by 
one  using  highway  for  play,  4-250;  19- 
973. 

Duty  of  traveler  knowing  of  defect  in  high- 
way to  take  different  route,  6-32. 

Validity  of  statute  relieving  municipality 
from  liability  for  negligence  in  respect 
to  condition  of  streets  and  highways, 
18-289. 

Validity  of  statute  or  ordinance  requiring 
written  notice  to  municipality  of  defect 
in  street  or  highway  as  condition  prece- 
dent to  liability,  16-172. 

SufiSciency  of  statutory  notice  to  municipality 
with  respect  to  description  of  place  of 
accident  occurring  in  street  or  highway, 
18-994. 

Exoneration  between  municipality  and  abut- 
ting owners  as  to  damages  paid  on  ac- 
count of  unsafe  highway,  1-945;  14- 
1047. 

Admissibility  of  evidence  of  prior  accidents  at 
same  place  in  action  for  injuries  sus- 
tained by  defective  street  or  highway, 
16-636. 


STRIKES  AND  STRIKERS. 

Carriers  as  afl'ected  by,  see  Carriebs. 

Injunction  as  remedy  against  injury  by 
strikers,  see  Injunctions. 

Labob  Combinations,  see  that  title. 

Strike  as  excuse  for  nonperformance  of  con- 
tract, see  CONTBACTS. 


OTITDIES. 

Of  children  attending  schools,  see  Schools. 

SUBCONTRACTORS. 

Mechanics'  liens  of,  see  Mechanics'  Liens. 

SUBJECT-MATTER. 

And  title  of  statute,  see  Statutes. 

SUBLETTING. 

Of  convicts,  see  Convicts. 
Of  demised  premises,  see  Landlobd  and  Ten- 
ant. 

SUBORNATION   OF  PERJURY. 

See  Pebjuby. 
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SUBPCENA. 

See  StTUMONS  and  Fbocess. 


SUCCESSION    TAXES. 

See  TAXAtloN. 


SUBROGATION. 

Subrogation  of  ag61it  to  rights  of  principal, 
17-204. 

Eight  of  subrogation  of  public  officer,  12-380. 

Right  of  junior  mortgagee  to  subrogation 
upon  payment  of  senior  mortgage  as  af- 
fected by  discharge  of  same  from  record, 
S-902. 

Right  of  insurance  company  to  enforce  subro- 
gation by  suit  in  its  own  name,  1-885; 
18-710. 

Right  of  accident  insurance  compa^iy  to  be 
subrogated  to  rights  of  insured  against 
person  causing  injury,  16-635. 

Kight  of  creditor  to  be  subrogated  to  securi- 
ties given  to  surety,  fi-SffS. 

Subrogation  to  laborer's  lien  of  person  ad' 
vancing  money  to  pay  wages,  10-211. 

Right  of  person  paying  tax  to  be  subrogated 
to  ta.x  lien,  17-1134. 

Subrogation  of  surety  to  remedies  of  oreditol" 
as  including  remedies  against  third  per- 
sons, 13^^429. 

Right  of  one  who  advances  money  for  pay- 
ment of  debt  or  incumbrance  against 
decedent's  estate  to  be  subrogated  to 
creditor's  rights,  11-676. 

Payment  of  whole  debt  by  surety  as  essential 
to  right  of  subrogation  to  creditor's  se- 
curities, 6-204. 


SUBSCRIPTIONS. 

Attestation  of  instruments,  see  titles  relating 

to  particular  subjects  of  inquiry. 
To  corporate  stock,  see  Coepobations. 
To  wills,  see  Wnxs. 

Necessity   and    sufficiency   of    acceptance    to 
make  subscription  enforceable,  17-1076. 


SUBTERRANEAN  VTATERS. 

See  Waters  And  Watekcoiqeses. 

SUBWAYS. 

Street  railway  as  including  railway  built  be- 
low or  above  street,  19-260. 

Construction  of  subway  as  imposition  of  ad' 
ditional  servitude  upon  street,  18-375. 

SUCCESSION. 

See  Descent  and  Distribution. 


SUFFERING. 

Damages  for,  see  Damages. 

SUFFICIENCY   OF    EVIDENCE. 

Generally,  see  EvidenoB. 

In  criminal  prosecutions,  see  Criminal  Law. 

SUFFRAGE. 

See  Elections. 

SUICIDE. 

Of  insured,  see  also  Insurance. 

Attempt  to  commit  suicide  as  indictable  of- 
fense, 8-354. 

Criminal  liability  of  one  counseling,  advising, 
assisting,  or  compelling  another  to  com- 
mit suicide,  4-1157;  16-^522. 

SUIT  MONEY. 

See  Alimony  and  Suit  MoNEt. 

SUITS. 

See  Actions. 

SUMMARY   PROCEEDINGS. 

Actions,  see  that  title. 

SUMMONS  AND  PROCESS. 

Amendment  of  return,  see  Sheriffs  and  Con- 
stables. 

Attachment,  see  that  title. 

Contempt  in  aiding,  procuring,  or  advising 
disobedience  of,  see  Contempt. 

"  Et  al."  in  place  of  names,  see  "  Et  al." 

Execution  of  process,  see  Sheriffs  and  Con- 
stables. 

Exemption  of  money  due  from  process,  see 

AiaJACHMBNT. 

Failure  of  officer  to  execute  process,  see 
Sheriffs  and  Constables. 

Federal  receivership  as  subject  to,  see  Re- 
ceivers. 

Foreign  corporations  as  subject  to,  see  COB- 

FOBATIONB. 

Garnishment,  see  that  title. 
iNJtmcTlONs,  see  that  title. 
Prohibition,  see  that  title. 
Quo  Warranto,  see  that  title. 
Replevin,  see  that  title. 
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SUMMONS  AND  FHOC^SS  —  continued. 

Betuni  of  officer,  see  Shkeuts  and  Con- 
stables. 

Shkbiffs  and  Constabu;s,  see  that  title. 

Summopiitg  jury,  appointment  of  substitute 
officer  for,  see  Juby  and  Jury  Trial. 

WlTN^ssps,  see  that  title. 

Ezeqiption  from  service  with  civil  process  of 
resident  of  state  attending  court  in  an- 
other county  as  party  or  witness,  9- 
835. 

Exemption  from  service  with  civil  process  of 
nonresident  within  state  for  purpose  of 
appearing  as  witness  or  party  in  civil 
or  criminal  proceeding,  6-837;   18-127. 

Duration  of  privilege  from  service  of  process 
of  party  to  action  attending  court,  11- 
1146. 

Service  of  civil  process  upon  members  of 
legislature,  2-615. 

Amenability  of  federal  receivership  to  process 
of  courts  other  than  appointing  court, 
3-116. 

SuflBciency  of  service  on  single  partner  in  ac- 
tion  against   partnership,   20-1238. 

Who  is  "  agent "  within  statute  providing 
for  service  of  process  on  agent  of  for- 
eign corporation,   19-200. 

When  service  by  mail  is  complete,  18-286. 

Power  of  court  to  decree  alimony  and  costs 
against  defendant  not  personally  served, 
2-819;   14-362. 

Irregularities  in  service  of  process  as  affect- 
ing court's  jurisdiction  upon  collateral 
attack,  1-923. 

Validity  of  subptena  issued  by  criminal 
magistrate  and  not  entitled  in  any 
pending  prosecution,  9-977. 

Sufficiency  of  description  of  documents  in  sub- 
poena duoea  tecum,  15-643. 

Default  judgment  rendered  by  justice  of 
peace,  on  process  served  less  than  re- 
quired time,  as  void  or  voidable,  8-1142. 

Absolute  right  of  defendant  not  personally 
served  to  have  judgment  opened  and  to 
defend,  12-992. 

SUNDAYS  AND   HOLIDAYS. 

Constitutionality  of  Sunday  laws  generally, 
12-1  Q?e. 

Constitutionality  of  Sunday  law  which  fails 
to  make  exception  in  favor  of  persons 
observing  seventh  day  of  week,  7-934. 

Goods,  wares,  merchandise,  etc.,  within  pur- 
view of  statute  prohibiting  sales  on  Sun- 
day, 13-856. 

Sunday  laws  as  directed  against  particular 
occupations,   1-93;    10-1016;    14-141. 

Ministerial  as  distinguished  from  judicial 
acts  under  prohibitory  Sunday  laws,  1- 
278;  18-1040. 

Sale  and  delivery  of  food  as  work  of  neces- 
sity within  Sunday  law,  16-278. 


SUNDAYS  AND  ROhlDAYS  —  oontmUed. 

Statutes  permitting  sale  of  liquor  on  Sunday 
in    hotels     to     "  guests,"     "  travelers, 
"with  meals,"  etc.,   17-817. 

Amusements  or  exhibitions  within  prohibi- 
tion of  Sunday  laws,  16-406. 

Acts  repeated  on  same  day  as  separate  viola- 
tions of  Sunday  law,  16-769. 

Validity  of  payment  made  on  Sunday,  19- 
240. 

Validity  of  contract  completed  on  secular  day 
where  preliminary  negotiations  are  con- 
ducted on  Sunday,  20-36. 

Validity  of  contract  executed  by  one  party 
on  Sunday  without  knowledge  of  other 
party,   16-632. 

Ratification  of  void  contract  made  on  Sun- 
day, 7-634. 

Power  of  court  to  sit  and  try  causes  on  legal 
holiday  other  than  Sunday,  5-919;  11- 
559. 

Belief  in  seventh  day  of  week  as  sabbath  as 
defense  to  prosecution  for  violation  of 
Sunday  law,  10-948. 

Computation  of  time  for  performance  of  act 
required  by  statute  when  last  day  falls 
on  Sunday,  20-1318. 


SUNSTROKE. 

Sunstroke  clause  in  accident  policy,  see  IN- 

SnEANCE. 


SUPERSEDEAS    AND   STAY   OF 
PROCEEDINGS. 

Supersedeas  bonds,  see  Appeal  and  EbBob. 

Effect  of  supersedeas  upon  execution  after 
its  issuance,  5-786. 

Effect  of  appeal  and  supersedeas  bond  on  in- 
junction, 4-231. 


SUPPLIES. 

For  vessels,  see  Ships  and  Shipping. 

SUPPORT. 

Lateral  and  subjacent  support,  see  Adjoin- 
ing Landowners. 

SUPPORT  AND  MAINTENANCE. 

Of  children,  see  Parent  and  Child. 

Of  children  as  affected  by  discharge  in  bank- 
ruptcy, see  Bankruptcy. 

Of  children  as  affected  by  divorce,  see  Di- 
vorce. 

Husband's  liability  for  support  of  insane 
wife,  see  HUSBAND  AND  WUfS. 

Of  parents  by  children,  see  PABEa«*  and 
Child. 
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SUPPORT  AND  MAINTENANCE  —  COM. 
Of  paupers,  see  PooK  and  Poor  Laws. 
Vendor's  lien  in  case  of  conveyance  for,  see 
Vendoe  and  Pukchasee. 

Remedy  of  grantor  in  conveyance  given  to 
secure  his  support,  on  breach  of  condi- 
tion by  grantee,  12-899. 

SUPPRESSION   OF  COMPETITION. 

Contracts  designed  to  suppress  competition, 

see    CONTBACTS. 

Monopolies  and  Corporate  Trusts,  sae  that 
title. 

SUPREME   COURT. 

Of  United  States,  see  United  States  Courts. 

SURETYSHIP. 

1.  Persons  Entitled  to  Become  Sureties. 

2.  Existence  of  Liability  of  Sureties. 

3.  Duration  op  Liability  of  Sureties. 

4.  Amount  of  Liability  on  Official  Bond. 

5.  Release  and  Discharge  of  Sureties. 

6.  Contribution  between  Sureties. 

7.  Indemnity  from  Principal  to  Surety. 

8.  Judgment    against    Principal    as    Evi- 

dence. 

Appeal  bonds,  sureties  on,  see  Appeal  and 
Error. 

Bail  bonds,  sureties  on,  see  Bail. 

Bankruptcy  as  affecting,  see  Bankruptcy. 

Bills  and  notes,  sureties  on,  see  Bills  and 
Notes. 

Bonds,  see  that  title. 

Discharge  of  surety  on  fidelity  bond,  see  In- 
surance. 

Discharge  of  surety  on  note  of  bank  depos- 
itor, see  Bills  and  Notes. 

Executors  or  administrators,  liability  of  sure- 
ties of,  see  Executors  and  Adminis- 
trators. 

Fidelity  bonds,  discharge  of  sureties  on,  see 
Insurance. 

Guardian's  bonds,  sureties  on,  see  Guardian 
and  Ward. 

Negotiable  Instruments,  sureties  on,  see  Bills 
and  Notes. 

Number  of  sureties  on  bonds,  see  Bonds. 

Subrogation,  see  that  title. 

1.  Persons  Entitled  to  Become  Sureties. 

Right  of  attorney  to  become  surety  for  client, 
18-837. 

Constitutionality  of  statutes  authorizing 
surety  companies  to  become  sureties  on 
bonds  required  by  law,  2-487. 

2.  Existence  of  Liability  of  Sureties. 

Liability  of  surety  on  obligation  of  person  in- 
capable of  contracting,  17-1184. 

Suretyship  of  wife  under  mortgage  of  sepa- 
rate property  for  husband's  debt,  5- 
643. 


SURETYSHIP  —  continued. 

Failure  of  principal  to  sign  obligation  as  ai- 
fecting   liability   of   surety,   2-225. 

Liability  of  sureties  of  executor  or  adminis- 
trator for  debt  of  their  principal  to 
decedent,  2-355. 

Liability  of  surety  for  default  after  expira- 
tion of  term,  1-383. 

Liability  of  surety  on  bond  of  public  o£Bcer 
for  acts  wholly  outside  official  duty,  6- 
919. 

Liability  of  surety  on  official  bond  not  af- 
fected by  neglect  or  omission  of  other 
officer,  2-170. 

Relation  of  retiring  partner  as  surety  upon 
dissolution  of  partnership,  1-725;  11- 
1028. 

3.  Duration  of  Liabiutt. 

Duration  of  liability  of  surety  on  official 
bond  where  term  of  office  is  extended 
after  bond  is  executed,  13-1066. 

Duration  of  liability  of  sureties  on  bond  of 
officer  appointed  for  definite  term,  but 
for  whom  law  fixes  no  definite  term,  5- 
949. 

Liability  of  sureties  on  bail  bond  as  ending 
with  conviction  of  principal  or  contin- 
uing until  execution  of  judgment,  3- 
i930;   13-569. 

Right  of  surety  to  terminate  suretyship  by 
notice  to  obligee  before  breach  of  con- 
tract, 11-272. 

4.  Amount  op  Liability  on  Official  Bonds. 

Amount  of  liability  of  surety  on  official  bond, 
12-436. 

5.  Release  and  Discharge  of  Sureties. 

Discharge  of  surety  or  guarantor  by  creditor's 
acceptance  of  bill  or  note  from  debtor, 
4-884. 

Discharge  of  surety  by  payment  or  satisfac- 
tion by  principal  which  proves  unavail- 
ing, 13-921. 

Discharge  of  surety  on  bond  by  discharge  of 
principal  in  bankruptcy,  15-953. 

Release  of  surety  on  contractor's'  bond  by 
premature  payment  to  principal,  2-766. 

Release  of  surety  by  substitution  of  new 
bond,  19-418. 

Extent  of  discharge  of  surety  by_,  release  of 
securities,  3-433. 

Discharge  of  surety  by  extension  of  time  in 
consideration  of  payment  of  interest,  5- 
442. 

Alteration  of  terms  of  lease  as  discharge  of 
sureties  of  lessee,  6-359. 

Discharge  of  surety  on  contractor's  bond  by 
alteration  in  work  to  be  done  under 
working  contract,  16-347. 

Discharge  of  surety  as  discharge  of  security 
given  by  him,  12-550. 

Release  of  surety  as  affecting  liability  of 
principal,  3-468. 
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SURETYSHIP  —  continued. 

6.    CONTBIBUTION  BETWEEN   SURETIES. 

Liability  of  person  becoming  surety  at  re- 
quest of  cosurety  for  contribution  to 
latter,   16-856. 

Measure  of  contribution  between  sureties  wlio 
are  bound  in  different  amounts,  18-853. 

Running  of  statute  of  limitations  against 
contribution  between  sureties,  15-1030. 

7.    INDEMNITT   FROM    PRINCIPAL   TO   SURETY. 

Validity  of  contract  of  indemnity  from  prin- 
cipal to  sureties  on  bail  bond,  16-1036. 

8.  Judgment    against    Principai,   as    Evi- 
dence. 
Judgment     against    principal     as     evidence 
against  surety,  9-153. 


SURFACE  VTATERS. 

See  Waters  and  Watercourses. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURNAME. 

See  Name. 

SURRENDER. 

Of  insurance  policy,  see  Insurance. 
Of  leased  premises,  see  Landlord  and  Ten- 
ant. 

SURROGATES'    COURTS. 

See  Courts. 

SURVIVAL   OF  ACTIONS. 

See  Abatement  and  Revival. 

SURVIVORSHIP. 

Presumption  of  in  disaster,  see  Evidence. 
'"^iirvivor"  as  meaning  "other,"  see  Wills. 
Words  of  in  devises  or  bequests,  see  Wills. 


SUSPENSION. 

Of  public  oflSeers,  see  Public  Officers. 

Of  pupils,  pee  Schools. 

Qf  sentence,  see  Criminal  Law. 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  14. 


SWITCHES. 

Delegation  by  master  of  duty  to  set,  see  Mas- 
ter AND  Servant. 

Making  flying  switch  as  negligence,  see  Rail- 
roads. 

Railroad  company's  duty  to  block,  see  Mas- 
ter AND  Servant. 


T. 

As  idem  sonans  with  D,  see  Names. 


TAILORS. 

Club  formed  by  tailor  for  distributing  clothes, 
see  Lotteries. 


TAKING    OF   PROPERTY. 

Under   power   of  eminent   domain,   see  Emi- 
nent Domain. 


TAXATION. 

1.  Delegation  of  Taxing  Power,  209. 

2.  Subjects  of  Taxation,  210. 

3.  Inheritance  or  Succession  Taxes,  210. 

4.  Place  of  Taxation,  210. 

5.  Taxation  in  Two  States,  210. 

6.  Exemptions,  210. 

7.  Assessment,  211. 

8.  Payment  and  Collection,  211. 

9.  Liability  fob  Contesting  Tax,  211. 

10.  Tax  Liens,  Sales,  Titles,  and  Deeds, 

211. 

11.  Doctrine  De  Minimis  Non  Curat  Lex, 

211. 

12.  Taxpayers'  Actions,  211. 

Bankrupts,  taxes  owing  by,  see  Bankruptcy. 

Contracts  by  counties  for  search  for  property 
not  taxed,  see  Counties. 

Of  costs,  see  Costs. 

Df  fire  insurance  companies  for  fire  protection, 
see  Municipal  Corporations. 

License  taxes,  see  Licenses. 

Local  assessments,  see  Special  or  Local  As- 
sessments. 

Mortgagee's  right  to  recover  taxes  from  mort- 
gagor, see  Mortgages  and  Deeds  of 
Trust. 

Occupancy  of  land  as  affecting,  see  Occu- 
pant. 

Occupation  taxes,  see  Licenses. 

Presumption  of  payment  of  taxes,  see  Pay- 
ment. 

Privilege  taxes,  see  Licenses. 

Special  assessments,  see  Special  or  Local 
Assessments. 

Statute  making  property  leased  for  sale  of 
liquors  subject  to  payment  of  taxes,  see 
Intoxicating  Liquors. 

Water  taxes,  see  Waterworks  and  Water 
Companies. 

1 .  Delegation  of  Taxing  Power. 
Power  of  legislature  to  delegate  taxing  power 
to  school  district,  8-535. 
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TAXATION  —  continued. 

2.  SUBJECTS  OF  Taxation. 

Classification  of  subjects  of  taxation  as  af- 
fected by  constitutional  requirement  of 
uniformity,  1-638. 

State  taxation  of  federal  bonds  and  obliga- 
tions, 4-936. 

Liability  of  state  or  municipal  bonds  to  taxa- 
tion by  state,  8-26;   12-350. 

Right  of  municipality  to  tax  its  own  secu- 
rities in  hands  of  holder,  19-411. 

Taxation  as  personalty  of  debts  owing  by  sol- 
vent debtors,  2-754. 

Liability  to  state  taxation  of  United  States 
property  granted  or  sold  by  government, 
but  to  which  government  still  holds 
legal  title,  11-391. 

Federal  taxation  of  instrumentalities  of  state 
governments,  4-747. 

Right  of  state  or  territory  to  tax  personalty 
on  government  reservation,  14-964. 

Right  of  state  to  tax  federal  franchise,  17- 
722. 

Interest  in  minerals  as  taxable  separately 
from  land,  15-513. 

Constitutionality  of  poll  taxes,  12-317. 

State  taxation  of  property  delayed  during 
transit  between  states  as  taxation  ol 
interstate  commerce,  5-1019. 

Right  of  state  to  tax  evidences  of  debt  be- 
longing to  nonresidents,  11-739. 

When  nonresident's  tangible  personalty,  tem- 
porarily within  state,  is  taxable  as  not 
being  in  transit,  10-65. 

Liability  of  decedent's  estate  for  taxes  on 
property  which  escaped  taxation  in  his 
lifetime,  18-350. 

Power  of  state  to  tax  salary  or  income  of 
federal  officer  and  vice  versa,  7-87 ;  12- 
827. 

Taxation  of  shares  of  stock  and  capital  stock 
or  property  of  corporation  as  consti- 
tuting double  taxation,  7-1195;  13-636. 

Taxation  of  transfers  of  stock,  6-523;  10- 
107. 

Right  of  state  in  which  corporation  is  dom- 
iciled to  tax  tangible  personalty  located 
and  used  without  jurisdiction,  4-498. 

Taxation  of  corporate  franchise  as  realty  or 
personalty,   19-167. 

Trademark  as  subject  of  taxation,   18-1159. 

Power  of  municipality  to  tax  vehicles  using 
streets  for  carrying  persons  or  property 
for  hire,  5-908;  14-545. 

3.    iNHESITAIiTCE  OE  SUCCESSION  TAXES. 

Constitutionality  of  inheritance  taxes,  1-30 ; 
12-953. 

Prospective  or  retroactive  operation  of  suc- 
cession tax  acts,  2-608. 

Liability  of  transfer  of  United  States  and 
other  governmental  bonds  or  securities 
to  succession  tax,  5-874. 


TAXATION  —  continued. 

Liability   to   inheritance  tax  of  bequests  to 

foreign  charitable  corporations,  1-238. 
Succession  tax  on  money  paid  in  compromise 

of  contest  of  will,  6-572. 
Liability  of  transfer  made  before  death  te 

succession  tax,  14-109. 
Sum  appropriated  in  will  for  tomb,  gr^ye, 

etc.,  as  subject  to  succession  tax,  17- 

853. 
Liability  to  succession  tax  as  dependent  Upon 

amount  of  estate  tranaf erred,  11-143. 

Situs  of  debt  for  purpose  of  succession  tax, 
11-119. 

Situs  of  corporate  stock  for  purposes  Of  suc- 
cession tax,  13-741. 

Succession  tax  as  payable  out  of  estate  or 
out  of  legacy  or  devise,  20-1358. 

Time  for  taxing  future  estates  under  succes- 
sion tax  acts,  5-237. 

Effect  upon  liability  to  succession  tax  of  re- 
nunciation of  legacy  or  devise,  10-1036. 

Deduction  of  mortgage  debts  from  realty  or 
personalty  in  assessing  succession  tax, 
14-860. 

4.  Place  of  Taxation. 

Situs  of  animals  for  taxation,  8-677. 

Situs  of  personal  property  of  decedent  for 
purpose  of  taxation,  1-438;  20-729. 

Place  of  taxation  of  corporate  franchise,  7- 
518. 

Place  of  taxation  of  tangible  personalty  of 
corporation  as  dependent  upon  location 
of  principal  oflSce,  19-958. 

Situs  for  taxation  of  personal  property  of  in- 
fant or  lunatic,  7-680. 

Situs  of  interest  of  deceased  partner  in  part- 
nership for  purposes  of  taxation,  9-692. 

Place  of  taxation  of  realty  situate  in  more 
than  one  taxing  district,  18-713. 

Situs  for  taxation  of  rolling  stock  of  railroad 
company,  10-355. 

Situs,  for  purpose  of  taxation,  of  personal 
property  held  in  trustj  2-850. 

Situs  of  vessels  for  purpose  of  taxation,  3- 
1103;  20-966. 

5.  Taxation  in  Two  States. 

Taxation  of  property  in  two  states  as  double 
taxation,  15-895. 

6.  Exemptions. 

Power  of  municipal  corporation  to  grant  ex- 
emption from  taxation,  7-1013  j  20-^286. 

Retrospective  operation  of  exemption  from 
taxation'  6-438. 

Provision  in  franchise  or  charter  for  bonus 
or  tax  as  exemption  from  taxation,  4- 
388. 

Right  of  legislature  to  repeal  exemption  from 
taxation  in  corporate  charter,  13-681. 
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TAXATION  —  continued. 

Exemption   from    taxation    of   charitable   or 

benevolent  institutions  as  applicable  to 

fraternal  beneat  society,  7-39. 
What    is   included    in   exemption    of    capital 

stock  of  corporation  from  taxation,  4-37. 
Exemption  of  educational  institutions  from 

taxation,  1-839. 
Buildings   within   exemption  of    educational 

institution  from  taxation,  10-671. 
Exemption   froin    taxation   of   parsonage   or 

residence  of  minister,  priest,  etc.,   11- 

1102. 
Exemption  of  leased  real  estate  from  taxation 

on  account  of  g«osi-public  use  thereof, 

2-810. 
Property   included   in  general   exemption   of 

railroad  from  taxation,  4-1203. 

7.  Assessment. 

Validity   of   assessment  made   by   less   than 

whole  board  of  assessors,  16-422. 
Right  of  taxpayer  to  notice  and  opportunity 

to  be  heard  on  assessment  for  taxation 

of  omitted  property,  12-468. 
Validity  of  tax  on  land  for  full  value  without 

deduction  of  mortgage  debt,  15-188. 
Necessity  of  verification   of   assessment   roll 

by  assessors,  11-1118. 
Validity  of  direct  assessment  for  taxation  by 

legislature,  11-720. 
Erroneous  or  invalid  levy  or  assessment  as 

ground  for  enjoining  collection  of  tax, 

3-564;    12-764. 
Civil  liability  of  assessing  officer  for  errone- 
ous assessment,  4-942;   13-678. 
Estoppel  of  taxpayer  returning  property  for 

taxation  to  dispute  assessment  based  on 

return,  7-866;  17-1031. 
Validity  of  statute  conferring  right  of  appeal 

to  courts  from  amount  of  assessment  for 

taxation,  14-165. 

8.  Payment  and  Collection. 

Effect  of  attempt  to  pay  taxes  frustrated  by 

officer,  17-820. 
Liability  for  taxes  of  parties  to  contract  for 

sale  of  land,  18-450. 
Statutory  remedy  for  collection  of  taxes  as 

exclusive  of  other  remedies,  7-18;   13- 

729. 
Discretionary   enforcement   of   mode   of   col- 
lecting taxes  as  delegation  of  legislative 

power,   3-350. 
Collection  of  interest  on  taxes,   16-471. 
Duty  of  tax  collector  to  account  for  money 

received  by  him  officially  but  without 

authority,   11-330. 

9.  Llability  fob  Contesting  Tax. 

Liability  of  one  refusing  to  pay  tax  and  con- 
testing its  validity  for  interest  and 
penalties  on  its  being  held  valid  in 
whole  or  in  part,  5-649. 


TAXATION  —  continued. 

10.  Tax  Liens,   Sales,  Titles,  and  Deeds. 
Eight  of  person  paying  tax  to  be  subrogated 

to  tax  lien,  17-1134. 

Sale  of  land  for  taxes  as  defeating  inchoate 
right  of  dower,  19-977. 

Eight  of  wife  to  acquire  tax  title  to  hus- 
band's land,   10-986. 

Eight  of  mortgagee  to  purchase  mortgaged 
premises  at  tax  sale,  11-759. 

Eight  of  jtenant  in  common  to  hold  tax  title 
adversely  to  cotenants,  8-988;  17-1199. 

Eight  of  purchaser  at  tax  sale  to  reimburse- 
ment upon  failure  of  title  in  absence 
of  statute,  7-920. 

Bight  of  purchaser  of  defective  tax  title,  un- 
der stotute,  to  reimbursement  from 
owner  of  property,  12-230. 

Eelmbursement  of  purchaser  of  invalid  tax 
title  as  condition  precedent  to  relief  in 
action  to  quiet  title,  16-803. 

Validity  of  tax  deed  issued  before  expiration 
of  time  to  redeem  as  affected  by  sul^se- 
quent  failure  to  redeem,  9-76. 

Validity  of  title  acquired  by  possessioii  un- 
der tax  deed  valid  on  face  for  period  of 
statute  of  limitations  protecting  tax 
titles,  16-1144. 

Tax  deed  as  subject  of  reformation,  20-457. 

11.  Doctrine  De  Minimis  Non  Curat  Lex. 

Application  of  maxim  de  minimis  non  curat 
lex  to  tax  proceedings,  19-964. 

12.  Taxpayers'  Actions. 

Eight  of  taxpayer  to  maintain  action  to  re- 
cover money  illegally  paid  out  of  public 
treasury,  19-776. 

Eeoovery  of  illegal  tax  paid  "  under  protest," 
8-669;  10-1050. 


TEACHERS. 

In  schools,  see  Schools. 

TELEGRAPHS  AND  TELEPHONES. 

1.  Location,  Construction,  and  Furnishino 

OF  Service. 

2.  Poles  and  Wires. 

3.  Duties  and  Liabilities  in  Deliveby  op 

Messages. 

4.  Time  for  Presentation  of  Claims. 

5.  Persons  Entitled  to  Damages. 

6.  Measure  of  Damages. 

Contracts  consisting  of  telegrams,  see  Con- 
tracts. 

Conversations  by  telephone  as  evidei\c€,  see 
Evidence. 

Electricity,  see  that  title. 

Line  as  additional  servitude,  see  Streets  and 
Highways. 
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TELEGRAPHS   AND  TELEPHONES  —  con. 
Linemen,  assumption  of  risk  by,  see  Masteb 

AND  Sebvant. 
Poles  as  obstructing  view  of  trains  or  cars, 

see  Vision. 
Stoppage  of  payment  of  checls  by  telegram, 

see  Checks. 
Telegrams  as  evidence,  see  Evidence. 
Telegrams,  contracts  consisting  of,  see  CON- 

TBACTS. 

Telegraph  operators  as  fellow  servants  of 
other  employees,  see  Masteb  and  Seb- 
vant. 

WiBES,  see  also  that  title. 

1.  Location,  Constbuction,  and  Fdbnishinq 
OF  Sebvice. 

Municipal  regulation  of  location  of  telegraph 
or  telephone  line,  16-441. 

Duty  of  telephone  company  to  supply  tele- 
phone connection  and  facilities  without 
discrimination,  11-138;  15-1215. 

Right  of  telegraph  company  to  conduct  tele- 
phone business,  11-829. 

Duty  of  railroad  to  maintain  telegraph  or 
telephone  service,  18-108. 

Power  of  telegraph  company  to  construct 
lines  upon  public  roads  under  Act  of 
Congress  of  July  24,  1866,  1-533. 

Compensation  for  interest  acquired  by  tele- 
graph company  in  railroad's  right  of 
way,  1-741. 

Compensation  for  interest  acquired  by  tele- 
phone company  in  railroad  right  of  way, 
20-723. 

Right  to  equitable  relief  for  refusal  of  tele- 
graph company  to  furnish  stock  quota- 
tions for  gambling  purposes,  6-887. 

Validity  of  ordinance  imposing  tax  on  tele- 
graph or  telephone  company  for  use  of 
streets  as  depending  on  amount  of  tax, 
16-343. 

2.  Poles  and  Wibes. 

Poles  and  wires  of  telegraph,  telephone,  or 
electric  companies  generally,  as  person- 
alty or  realty,  9-1192. 

Right  of  person  to  cut  down  telegraph  or 
telephone  pole  erected  on  or  in  front 
of  his  property,  14-579. 

3.  Duties  and  Liabilities  in  Deliveet  op 

Messages. 

Liability  of  telegraph  companies  for  delivery 
of  false,  forged,  or  fraudulent  messages. 
1-578. 

Liability  of  telegraph  company  for  receiving 
and  transmitting  libelous  message,  9- 
697. 

Duty  of  telephone  company  to  addressee  of 
message,  16-1243. 

Duty  and  liability  of  telegraph  company  as 
to  delivery  of  message  addressed  to  per- 
son "  in  care  of  "  another,  5-734. 


TELEGRAPHS  AND  TELEPHONES  —  co». 

Liability  of  telephone  company  for  negligence, 
etc.,  in  making  connection  for  sub- 
scriber, 18-1070. 

Liability  of  telegraph  company  for  delay  in 
transmitting  message  due  to  strike  of 
employees,  17-240. 

Duty  of  telegraph  company  to  notify  sender 
of  delay  in  transmission  or  delivery  of 
message,  14-371. 

Validity  of  stipulation  in  telegraph  blank 
limiting  liability  of  company  unless 
message  is  repeated,  10-857. 

Notice  of  exemption  from  liability,  printed 
on  telegraph  blank,  as  affecting  ad- 
dressee of  message,  19-900. 

State  statutes  penalizing  negligent  handling 
of  telegrams  as  regulation  of  interstate 
commerce,  2-513. 

4.  Time  tor  Pbesentation  of  Claims. 

Validity  of  stipulation  on  telegraph  blank 
requiring  claims  for  damages  or  statu- 
tory penalty  to  be  presented  within  cer- 
tain time,  4-613;  14-192. 

Commencement  of  suit  as  presentation  of 
claim  within  stipulation  on  telegraph 
blank,   12-656. 

5.  Persons  Entitled  to  Damages. 

Right  of  addressee  of  telegram  to  sue  for 
failure  to  deliver  same,  2-398;  13-356. 

Right  of  person  whose  name  or  interest  does 
not  appear  on  face  of  telegram  or  other- 
wise to  recover  damages  for  mental  an- 
guish,  10-648. 

6.  Measure  of  Damages. 

Necessity  that  damages  from  failure  to 
transmit  telegram  be  contemplated,  1- 
361;   10-479. 

Mental  anguish  doctrine  in  telegraph  cases, 
1-355;   13-399. 

Conflict  of  laws  as  to  recovery  of  damages 
for  mental  anguish  in  telegraph  cases, 
7-1068;    19-1063. 

Liability  of  telegraph  company  for  erroneous 
transmission  of  message  announcing 
prices  or  state  of  market,  3-429. 

Measure  of  damages  recoverable  from  tele- 
graph company  for  failure  to  deliver 
telegram  ordering  goods  for  resale,  14- 
741. 

Measure  of  damages  recoverable  against  tele- 
graph company  for  failure  to  transmit 
money,  7-535. 


TEMPERANCE. 

See  Drunkenness  and  Intoxication. 

TEMPORART  INJUNCTIONS. 

See  Injunctions. 


TEi;rA]STTS  —  THEFT. 
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TENANTS. 

By  curtesy,  see  Curtesy. 
By  entirety,   see  Husband  and  Wife. 
Landlobd  and  Tenant,  see  that  title. 
Redemption   of  premises   from   mortgage  by 
tenant  for  years,  see  Estates. 


TENANTS  IN   COMMON. 

Bight  of  tenant  in  common  to  buy  common 
property  at  judicial  sale  or  sale  under 
power  in  trust  deed,  17-1169. 

Right  of  tenant  in  common  who  pays  mort- 
gage debt  to  enforce  mortgage  against 
cotenant,  10-282. 

Liability  of  tenant  in  common,  in  sole  pos- 
session, to  account  to  cotenant  for  rents 
and  profits  in  absence  of  express  agree- 
ment, 18-1082. 

Right  of  tenant  in  common  to  lien  on  prop- 
erty for  rents  and  profits  received  by 
cotenant,  16-94. 

Right  of  tenant  in  common  to  maintain  ac- 
tion for  waste  against  cotenant,  15-271. 

Right  of  tenant  in  common  to  partition  of 
property  in  which  he  has  life  estate 
only,  11-1040. 

Right  of  tenant  in  common  to  hold  tax  title 
adversely  to  cotenants,  8-988;   17-1199. 

Right  of  tenant  in  common  to  recover  entire 
premises  in  ejectment  against  stranger, 
5-824. 

Validity  of  conveyance  of  specific  right  or 
easement  in  land  by  one  tenant  in  com- 
mon, 13-307. 


TENDER. 

As  condition  to  specific  performance,  see 
Specific  Perfobmance. 

After  default  by  chattel  mortgagor,  see 
Chattel  Mobtgages. 

Of  fare  by  passenger,  see  Cakriees. 

Of  mortgage  debt,  see  Mortgages  and  Deeds 
OF  Trust. 

By  pledgee,  see  Pledge  and  Collateral  Se- 
curity. 

Of  resignation  from  public  office,  see  Public 
Officers. 

Necessity  of  tender  of  debt  secured  by  pledge 
before  action  can  be  brought  against 
pledgee  for  conversion,  10-1125. 

Sufficiency  of  tender  by  stranger,  12-82. 

Ownership  of  money  tendered  by  payment 
into  court,  7-97. 


TENEMENT   HOUSES. 

Manufacture  of  clothing  in,  statutes  regulat- 
ing, see  Labob  Laws. 


TERM. 

Of  lease,  see  Landlord  and  Tenant. 

Of  office,  see  Public  Officers. 

Of  service,  see  Master  and  Servant. 


TERMINATION. 

Of  criminal  proceeding  as  condition  to  main- 
tenance of  action  for  malicious  prosecu- 
tion, see  Malicious  Prosecution. 


TERRITORIES. 

Jurisdiction  of  federal  Circuit  Court  of  Ap- 
peals to  review  criminal  cases  in  terri- 
torial courts,  9-394. 


TESTAMENTARY  CAPACITY. 

See  Wills. 

TESTIMONY. 

Evidence,  see  that  title. 
Witnesses,  see  that  title. 

THEATRES  AND  PUBLIC  RESORTS. 

Bathing  Resorts,  see  that  title. 

Billiard  or  pool  table  as  subject  to  exercise 

of    police    power,    see    Billiards    and 

Pool. 
Civil  Rights  Acts,  see  that  title. 
Fairs  and  Expositions,  see  that  title. 

Amusements  or  exhibitions  within  prohibi- 
tion of  Sunday  laws,  16-406. 

Proprietor  of  scenic  railway  or  similar  con- 
trivance as  carrier  of  passengers,  17- 
410. 

Right  to  compel  proprietor  of  theatre  of  other 
place  of  amusement  to  furnish  fire  or 
police  protection  at  his  own  expense, 
20-361. 

Rights  of  purchaser  of  ticket  of  admission 
to  place  of  amusement,  5-346;   12-422. 

Duty  of  owners  and  managers  of  exhibitions 
and  places  of  amusement  as  to  safety 
and  protection  of  their  patrons,  5-926; 
15-517. 

Validity  of  statutes  prohibiting  scalping  of 
theatre  tickets,  9-749. 

Injunction  against  police  surveillance  of 
place  of  business  or  amusement,  S-483. 

THEFT. 

See  Larceny. 
Bukglary,  see  that  title. 
Embezzlement,  see  that  title. 
Robbery,  see  that  title. 
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THREATS. 

Evidence  of  threats  by  third  person  to  com- 
mit crime  charged  against  accused,  see 
Cbiminal  Law. 

As  forcible  entry,  see  Forcible  Entry  and 
Detainee. 

Threat  to  accuse  of  crime  as  criminal  offense, 

9-196. 
Validity  and  effect  of  contract  of  wife  induced 

by     threats     of     criminal     prosecution 

against  husband,   11-385. 
Recovery  of   money   paid  under   coercion  of 

threats   to  begin  criminal  prosecution, 

3-107. 

THRESHERS. 

Liens  of,  see  Liens. 


TICKETS. 

To   amusements,  see  Theatres  and  Pttblic 

Resorts. 
Of  carriers,  see  Cabbiers. 
Injunction  to  prevent  buying  and  selling  of 

tickets,  see  Injunctions. 


TIDE. 

See  Waters  and  Watercourses. 

TIDE   LANDS. 

Dredging  through  land  under  water,  see 
Dbedoing.  . 

TIE  VOTE. 

In  election,  see  EtECTlONS. 

'      "  TIMBER." 

See  generally  Trees  and  Timber. 
Meaning  of  term  "  timber,"  19-1051. 

TIME. 

Abandonment  as  evidenced  by  lapse  of  time, 
see  Abandonment. 

About,  meaning  of,  see  About. 

Adverse  Possession,  see  that  title. 

To  appeal,  see  Appeal  and  Eeboe. 

Of  crime  as  alleged  in  indictment,  see  In- 
dictments and  Informations. 

For  demanding  goods  to  support  replevin,  see 
Replevin. 

Laches,  see  that  title. 

Limitations  op  Actions,  see  that  title. 

Loss  of  as  element  of  damages,  see  Damages. 

Payment  presumed  from  lapse  of,  see  Pay- 
ment. 

iPbesobiption,  see  that  title.  • 


TIME  —  continued. 

For    removal    of    causes,    see    Removal    op 

Causes. 
For  removal  of  standing  timber,  see  TREES 

AND  Timber. 
Surety   as   discharged   by   extension  of,   see 

Subetyship. 
Tickets  containing  limitation  as  to  time  for 

use,  see  Cabbiebs. 

Meaning  of  term  "  about "  when  used  with 
reference  to  time,  17-742. 

Meaning  of  word  "  to "  in  computation  of 
time,  2-518. 

Time  referred  to  in  lessee's  covenant  to  re- 
turn premises  in  condition  they  "now" 
are,  15-881. 

Actual  or  conventional  time  as  governing 
transactions  and  proceedings,  &-329. 

Fractions  of  day  in  computation  of  time,  2- 
135. 

Inclusion  of  day  of  accrual  of  action  in  com- 
puting limitation  against  action,  12-58. 

Computation  of  time  for  performance  of  act 
required  by  statute  when  last  day  falls 
on  Sunday,  7-325;  20-1318. 

Time  when  right  or  title  of  receiver  vests, 
20-551. 

Point  of  time  at  which  federal  statute  oper- 
ates to  supersede  state  statute,  17-1016. 


TIPS. 

As  wages,  see  Wages. 

TITLE. 

By  adverse  possession,  see  Adverse  Posses- 
sion. 

Bailee's  right  to  deny  bailor's  title,  see  Bail- 
ments. 

Of  converted  property,  effect  of  recovery  in 
trover,  see  Trover  and  Conversion. 

Declarations  in  disparagement  of,  see  Evi- 
dence. 

In  ejectment,  see  Ejectment. 

Estoppel  of  tenant  to  deny,  see  Landlord 
AND  Tenant. 

Of  goods  sold,  see  Sales. 

Judgment  against  tenant  affecting,  see  Land- 
lord and  Tenant. 

To  land  sold,  see  Vendoe  and  PubchaSeb. 

To  negotiable  instruments,  see  Biixs  and 
Notes. 

Passing  of  title  to  goods  as  affected  by  at- 
taching draft  to  bill  of  lading,  see  BllXS 
op  Lading. 

By  prescription,  see  Prescription. 

Privity  of  between  claimants  in  interpleader, 
see  Interpleader. 

Probate  court's  power  to  determine  questions 
involving,  see  Courts. 

Quieting  Title  —  Removal  op  Cix)ud,  see 
that  title. 

Of  receivers,  see  Receivers. 

Of  statute,  see  Statutes. 


"  TO  "  —  TOETS. 
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TITLE  —  continued. 
To  stolen  goods,  see  Stouin  Goods. 
To  support  replevin,  see  Replevin. 
Tax  titles,  see  Taxation. 
To  turnpike  after  expiration  of  franchise,  see 
Turnpikes  and  Toll  Roads. 

Right  of  one  of  two  parties  deriving  title 
from  common  source  to  assert  para- 
mount title  as  against  other  party,  16- 
652. 

<«  xo." 

"To"  in  computation  of  time,  2-518. 


TOBACCO. 

?:GASBTrES,  see  that  title, 
actoriea  as  nuisances,  see  Nuisances. 


TOILET  PREPARATIONS. 

As  intoxicants,  see  Intoxicating  Liqtjobs. 

TOIiIi  BRIDGES. 

See  Bbidoes. 

TOMBSTONES. 

See  MONTTMENTS. 

TOOI.S. 

Of  master,  see  Master  and  Sebvakt, 

TORPEDOES. 

Duty  of  railroad  to  servant  respecting,  see 
Master  and  Servant. 

TORRENS   ACTS. 

Torrens  acts,  12-834. 

TORTS. 

Generally,  see  the  titles  relating  to  the  per- 
sons, a«t3,  and  instrumentalities  pro- 
ducing and  inflicting  private  wrongs. 

In  admiralty,  see  Admibaltt. 

Of  agents,  see  Aqenct. 

Assault  and  Battery,  see  thit  title. 

Bankruptcy,  claims  provable  in,  see  Bank- 
ruptcy. 

Bankrupt's  right  of  action  for  as  passing  to 
trustee,  see  Bankruptcy. 

Of  child  for  which  parent  is  liable,"  see 
Parent  and  Child. 

Civil  liability  for  as  debt,  see  Imprisonment 
FOR  Debt  and  in  Civil  Actions. 


TORTS  —  continued. 
Conspiracy,  see  that  title. 
Contract  relations,  interference  with,  see  In- 
terfebence  with  Contbact  Relations. 
Conversion,  see  Troveb  and  Convebsion. 
Of  corporation  directors  or  officers,  see  Coe- 

pqbations. 
Of    corporations    for    which    stockholder    is 

liable,  see  Cobporations. 
Counterclaim  for,  see  Set-off  and  Counter- 
claim, 
Death  by  Wrongful  Act,  see  that  title. 
Deceit,  see  Fraud  and  Deceit. 
Equitable  jurisdiction  of  several  actions  for 

same  tort,  see  Equity. 
Eviction  of  tenants,  see  Landlord  and  Ten- 
ant. 
Executor  de  sori  tort,   see  Executors  and  Ad- 

ministbatobs. 
False  Imprisonment,  see  that  title. 
FOBCIBLE  Entry  and  Detainee,  see  that  title. 
Fbaud  and  Deceit,  see  that  title. 
Husband's  liability  for  tort  of  wife,  see  Hus- 
band AND  Wife. 
Of  insane  inmates  of  asylums,  see  Hospitals 

AND  Asylums. 
Interference    with    Contract    Relations, 

see  that  title. 
Joinder  and  splitting  of  claims  for,  see  Plead- 
ing. 
Law  governing,  see  Conflict  op  Laws. 
Libel,  see  Libel  and  Slander. 
Limitations  against  actions  for,  see  Limita- 
tions OF  Actions. 
Malicious  Mischief,  see  that  title. 
Malicious  Pbosecution,  see  that  title. 
Militia  officers'  liability  for  acts  of  militia, 

see  Militia. 
Misjoinder  of  defendants,  see  Parties  to  Ac- 
tions. 
Of  municipalities,   see  Municipal  Corpora- 
tions. 
New  promise  as  removing  bar  of  limitations, 

see  Limitations  of  Actions. 
Nuisances,  see  that  title. 
Parents'  liability  for,  see  Parent  and  Csild. 
Release  of,  see  Release  and  Dischaege. 
Of  servants,  see  Master  and  Sebvant. 
Set-off,  see  Set-Off  and  Countebclaim. 
Slander,  see  Libel  Afrn  Slander. 
Solicitation  of  Chastity,  see  that  title. 
Spite  fences,  see  Fences. 
Threats  to  strike,  see  Labor  Combinations. 
Trover  and  Convebsion,  see  that  title. 
Of  trustees  as  imposing  liability  upon  estat*) 

see  Trusts  and  Trustees. 
Of  wife,  see  Husband  and  Wife. 

Civil  liability  for  injuries  caused  by  spring 

gun  or  similar  contrivance,  J9-939. 
Liability  of  drainage  or  similar  district  for 

tort,  15-908, 
Liability  of  fire  insurance  patrol  in  tort,  16- 

1222. 
Civil  liability  for  preventing  exercise  of  right 

to  vote;  aO-1008. 
Contribution  between  tortfeasors,  2-528. 
Equity  jurisdiction,  on  ground  of  multiplicity 

of  suits,  of  several  actions  for  damajjeS. 

on  account  of  same  tort,  16-694. 
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TORTS  —  oontiniied. 

Validity  and  effect  of  several  verdicts  against 
joint  defendants  in  tort,  12-534. 

Power  of  court  to  set  aside  or  reverse  as  to 
part  of  joint  tortfeasors  verdict  or  judg- 
ment rendered  against  all,  19-797. 


TOTAL    DISABILITY. 

Construction  of  clause  in  accident  policy,  see 

INSUBANCE. 


TOTAL    LOSS. 

Value  of  wreck  as  element  in  determining,  i 

INSUBANCE. 


TOWAGE. 

See  Ships  and  Shippino. 

TOWNS    AND   TOWNSHIPS. 

Municipal  corporations  generally,  see  Munic- 
ipal COBPOBATIONS. 

Liability  for  defects  in  highways,  see  Stbeets 
AND  Highways. 

Time  of  apportionment  of  assets  or  liabilities 
of  counties,  towns,  or  municipalities  in 
case  of  division  of  territory  by  legisla- 
ture, 18-324. 

TRACKS. 

Injuries  to  servants  on  or  near,  see  Masteb 

AND  SeBVANT. 

Railroad  tracks,  see  Railboads. 

Of  street  railways,  see  Stbeet  Railwatb. 

TRACTION    ENGINES. 

Use  of  highway  by  traction  engine,  15-1074. 

TRADE. 

Offensive  trade  as  prohibited  by  building  re- 
strictions, see  Vendob  and  Pubchaseb. 
Restraint  of,  see  Restbaint  op  Tbade. 


TRADEMARKS,  TRADE  NAMES,  AND 
UNFAIR   CX)MPETITION  — comttnueA 

Names  consisting  of  mere  corruptions  of  de- 
scriptive words  as  valid  trademarks  9- 
763. 

Title  of  periodical  publication  as  subject  of 

trademark,  14-274. 
Use  of  personal  or  corporate  trade  name  as 

unfair  competition,  2-415;  16-596, 
Use  of  geographical  name  as  unfair  competi- 
tion, 10-71. 
Territorial  extent  of  rights  in  trademarks  or 

trade  names,  5-560. 
Use  of  coior  as  infringement  of  trademark  or 

unfair  competition,  18-1034. 
Manufacture  and  sale  of  parts  of  article  made 

by  another  as  unfair  competition,  13- 

650. 
Fraudulent   intent   as   necessary  element  of 

unfair  competition  or  infringement  of 

trademark,  3-32. 
Assignability  of  trademarks  and  trade  names, 

2-218. 

Jurisdiction  of  suit  for  infringrauent  of  trade- 
mark, 15-220. 

Power  of  court  to  decree  accounting  for  dam- 
ages in  action  to  enjoin  unfair  competi- 
tion or  infringement  of  trademark,  20- 
59. 

Misrepresentation  of  quality  by  owner  of 
trademark  as  depriving  him  of  relief  for 
infringement,  13-834. 

Collateral  misrepresentations  as  to  trade- 
mark or  trade  name  as  bar  to  relief  for 
infringement,  14-843. 

Loss  of  right  to  relief  against  infringement  of 
trademark  or  trade  name  by  acquiesc- 
ence, laches,  or  delay,  18-459. 

Trademark  as  subject  of  taxation,  18-1159. 

TRADE  SECRETS. 

Servant's  duty  with  regard  to,  see  Masteb 

AND   SEBVANT. 


TRADE   UNIONS. 

See  Labob  Combinations. 

TRADING    STAMPS. 

Constitutionality      of     statute     prohibiting 
"trading  stamps,"  1-48;  12-528. 


TRADE   FIXTURES. 

See  Festubes. 


TRAIN  DISPATCHERS. 

As  fellow   servants  of  other  employees, 
Masteb  and  Sebvant. 


TRADEMARKS,  TRADE  NAMES,  AND 
UNFAIR   COMPETITION. 

Coptbiqhts,  see  that  title. 
Patents,  see  that  title. 


TRAINS. 

Cabbiebs,  see  that  title. 

Injuries    to    servants    in    operation    of,    se* 

Master  and  Sebvant. 
Railroad  trains,  see  Railboads. 


TRANSFERS  —  TRIAL. 
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TRANSFERS. 

Of  corporate  stock,  see  Corporations. 
Given  by  carriers  to  passengers,  see  Carriers. 
Of   negotiable    inatruments,    see   Bills    and 
Notes. 

TRANSMISSION. 

Of   tekgrams,    see   Telegraphs   and    Teu:- 

PHONES. 

By  water,  see  Ships  and  Shippino. 


TRANSPORTATION. 

By  land,  see  Carriers. 

TRAVELERS. 

On  highway,  see  Streets  and  Highways. 
Sales  of  liquor  on  Sunday  to  travelers,  see 
Intoxicating  Liquors. 

TREASON. 

Treason  by  domiciled  alien,  8-77. 

TREASURE   TROVE. 

See  Lost  Property. 

TREES    AND    TIMBER. 

Master's  liability  for  injuries  received  by  ser- 
vant in  felling  tree,  see  Master  and 
Servant. 

Meaning  of  terin  "timber,"  19-1051. 

Standing  timber  as  "  property  "  within  mean- 
ing of  fire  insurance  policy,  6-569. 

Right  of  widow  to  cut  trees  on  dower  land, 
20-972. 

Time  within  which  standing  timber  reserved 
in  conveyance  of  land  must  be  removed, 
6-249. 

Rights  of  grantee  under  conveyance  of  tim- 
ber not  specifying  time  for  removal,  12- 
918. 

Right  to  cut  and  remove  timber  after  expira- 
tion of  time  specified  in  contract  of 
sale,  4-1050;  12-731. 

Sale  of  growing  trees  as  sale  of  interest  in 
land  within  statute  of  frauds,  9-192. 

Right  of  state  to  restrict  or  regulate  cutting 
of  trees  on  private  lands,  13-749. 

Power  of  municipality  to  remove  shade  trees 
from  streets,  1-785;  16-642. 

Liability  of  one  using  stream  to  float  timber 
for  resulting  injuries  to  riparian  owner, 
10-235. 

Liability  of  municipality  for  injuries  caused 
by  falling  of  tree  growing  on  highway, 
16-835. 


TREES  AND  TIMBER  —  oo»rtin/ued. 

Liability  of  telegraph,  telephone,  electric 
light,  or  trolley  company  for  injury  to 
trees    of    abutting    owner,    2-642;    12- 

Injunction  to  prevent  injury  to  trees  or  tim» 
ber,  11-456. 

Measure  of  damages  for  injury  to  or  destruc- 
tion of  standing  trees,  15-916. 


TRESPASS. 

By  animals  generally,  see  Animals. 

By  animals  on  unfenced  lands,  see  Fences. 

Assault   as    justified   by,   see   Assault  and 

Battery. 
Blasting  accompanied  by,  see  Blasting. 
Children  injured  by  dangerous  substances,  sef> 

Explosions  and  Explosives. 
Persons   wrongfully  on   railroad   trains,   see 

Cabriers  of  Passengers. 
On  railroad  trains  or  tracks,  see  Railroads. 
Wires  over  premises,  see  Wires. 

Shooting  across  land  of  another  as  trespass, 
10-531. 

Remedy  of  owner  of  land  against  encroach- 
ment by  overhanging  eaves,  4-343. 

Right  of  one  in  actual  possession  of  land  un- 
der color  of  title  to  maintain  action 
for  trespass  against  mere  trespasser,  4- 
190. 

Liability  of  owner  to  trespassing  children  in- 
jured by  dangerous  substances  on  prem- 
ises, 5-503. 

Liability  of  landowner  for  injury  to  tres- 
passing child  on  account  of  unguarded 
pond,  pool,  well,  etc.,  7-200;   11-990. 

Injunction  as  remedy  for  continuing  or  re- 
peated trespass,  15-1235. 

Injunction  against  trespass  on  realty  situate 
in  another  state,  8-519. 

Necessity  as  excuse  or  justification  for  tres- 
pass, 15-1153. 

Admissibility  of  evidence  of  benefit  to  owner 
in  mitigation  of  damages  for  trespass, 
20-925. 

Implied  authority  of  brakeman  to  eject  tres- 
passers, 2-624. 

Joint  libelants  as  "  joint  trespassers,''  1-875. 


TRIAL. 

1.  Time,  Place,  and  Conduct  of  Trial  Gen- 

erally, 218. 

2.  Duties  and  Powers  of  Judge  Generally, 

218. 

3.  Questions  of  Law  and  Fact,  218. 

4.  View  by  Jury  or  Court,  218. 

5.  Argument  of  Counsel,  219. 

6.  Instructions,  219. 

7.  Dismissal  or  Directing  Verdict,  219. 

8.  Verdict  —  Form,  Validity,  Effect,  ietc., 

219. 

9.  Exceptions  and  Objections,  219. 
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TKIAL  —  continued. 

Amendment  of  pleadings,  see  Pleading. 

Change  op  Venue,  see  that  title. 

In  criminal  cases,  see  also  Criminal  Law. 

Defamation  per  se,  see  Libel  and  Slandeb. 

Delay  in  presenting  prisoner  for,  see  False 
Imprisonment. 

Dismissal,  voluntary,  see  DiSMissAi:/  and 
Nonsuit. 

Findings,  see  that  title. 

Inspection  of  memorandum  to  refresh  mem- 
ory of  witness,  see  Witnesses. 

Instructions  as  to  accomplice's  testimony, 
see  Accomplices. 

Instructions  as  to  degree  of  crime,  see  Cbiii- 
INAL  Law. 

Instructions  as  to  reasonable  doubt,  see 
Criminal  Law. 

Instructions  in  homicide  cases,  see  Homicide. 

Instructions  in  larceny  as  to  circumstantial 
evidence,  see  Labcent. 

Instructions  in  rape  prosecutions  as  to  cor- 
roboration, see  Rape. 

Instructions  to  disregard  false  testimony,  see 
Witnesses. 

New  Tbial,  see  that  title. 

Nonsuit,  voluntary,  see  Dismissal  and  Non- 
suit. 

Pleading,  see  that  title. 

Privilege  of  witness  of  refusing  to  produce 
documents,  see  Production  or  Docu- 
ments. 

Pboduction  op  Documents,  see  that  title. 

Supersedeas,  see  Supersedeas  and  Stat  of 
Pboceedings. 

Venue,  see  that  title. 

Witnesses,  see  also  that  title. 

1.  Time,  Place,  and  Conduct  op  Tbial  Gen- 

EBALLT. 

Waiver  by  accused  of  right  to  time  to  pre- 
pare for  trial,  17-522. 

Bights  of  accused  in  federal  courts  as  to  place 
of  trial,  17-1117. 

Exclusion  of  jury  during,  argument  relative 
to  admissibility  of  evidence,  20-1141. 

Effect  of  disobedience  of  rule  excluding  wit- 
ness from  court  room  during  trial,  9- 
368. 

Right  of  criminal  court  to  exclude  persons 
from  court  room,  9-111;  20-632. 

Propriety  of  permitting  part  of  evidence  to 
be  read  to  jury  after  retirement,  20- 
1219. 

Demonstration  by  or  misconduct  of  spectator 
during  criminal  trial  as  ground  for  new 
trial,  12-645. 

Misconduct  of  party  to  action  subsequent  to 
verdict  as  ground  for  new  trial,  12- 
958. 

2.  Duties  and  Powebs  of  Judge  Genbsallt. 

Duty  of  presiding  judge  not  to  absent  himself 

from  trial,  2-8;  16-627. 
Right  of  arbitrator,  judge,  or  the  like,  to  call 

witness  on  own  initiative,  18-163. 


TRIAL  —  continued. 

Power  of  court  to  limit  number  of  witnesses 

as  to  certain  fact  or  issue,  8-828;  17- 

780. 

Reference  by  trial  judge  to  amount  of  plain- 
tiff's claim  in  action  for  personal  in- 
juries as  reversible  error,  17-573. 

Power  of  court  to  require  counsel  for  accused 
to  outline  defense  to  jury,  16-324. 

Right  of  court  to  overrule  plea  of  its  own 
motion,  15-250. 

Withdrawal  of  unreasonable  testimony  from 
consideration  of  jury,  15-1187. 

3.  Questions  of  Law  and  Fact. 

Assumption  of  risk  arising  after  commence- 
ment of  employment  as  question  of  law 
or  fact,  3-^14. 

Province  of  court  or  of  jury  to  determine 
whether  contract  is  contrary  to  pu])Kc 
policy,  11-124. 

Fraud  as  question  of  law  or  fact,  1--446. 

Former  jeopardy  as  issue  of  law  or  fact,  11- 
993. 

Original  or  collateral  nature  of  oral  promis« 
within  statute  of  frauds  as  question  of 
law  or  fact,  9-895. 

Admissibility  of  dying  declarations  as  ques- 
tion of  law  or  fact,  8-539. 

Proof  of  foreign  law  as  properly  made  to 
court  or  to  jury,  7^74. 

Negligence  of  railroad  in  constructing  per- 
manent structure  close  to  tracks  as  ques- 
tion of  law  or  fact,  7-831. 

Privileged  communication  within  law  of  libel 
and  slander  as  question  of  law  or  fact. 
10-1152. 

Reasonableness  of  rules  and  regulations  for 
conduct  of  business  of  quasi-public  na- 
ture as  question  of  law  or  fact,  3-715. 

Reasonableness  of  time  for  delivery  of  goods 
as  question  of  law  or  fact,  6-245. 

Reasonableness  of  time  in  which  gpods  are 
returned  under  contract  of  "  sale  or  re- 
turn "  as  question  of  law  or  fact,  14- 
331. 

Burden  of  proof  and  province  of  court  and 
jury  as  to  whether  articles  furnished 
to  infants  constitute  necessaries,  14^686. 

Functions  of  court  and  jury  in  allowance  of 
exemplary  damages  for  libel  and  slan- 
der, 14-828. 

Court's  power  of  inference  upon  submission 
of  controversy  or  agreed  case,  11-148. 

Sale  of  intoxicating  liquors  as  public  nuisance 
per  se,  14-36. 

Failure  of  railroad  to  equip  cars  with  auto- 
matic couplers  as  negligence  per  se,  10- 
701. 

4.  View  by  JujtT  ob  Court. 
Right  of  court  trying  case  without  jurv  to 

view  premises,  19^-678, 
View  by  jury  as  resting  in  diaoretion  of  court, 

18-730. 
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TRIAL  —  continued. 

Impressions  made  on  minds  of  jurors  by  view 
as  evidence  in  case,  10-663. 

5.  Akqument  of  Counsel. 

Restricting  argument  of  counsel  in  criminal 
action  as  constituting  reversible  error, 
2-435. 

Comment  by  attorney  upon  failure  of  party 
to  testify  in  civil  action,  16-309. 

Right  of  prosecution  to  comment  on  failure 
of  accused  to  produce  evidence  of  good 
character,  19-407. 

Right  of  counsel  to  comment  on  failure  of 
accused  to  call  his  wife  as  witness,  17- 
421. 

Necessity  and  sufficiency  of  objection  and  ex- 
ception to  improper  argument  of  coun- 
sel, 7-229. 

6.  Insteuctions. 

Propriety  of  instruction  containing  technical 

terms,  11-622. 
Necessity  that  further  instructions  requested 

by  jury  be  given  in  open  court,  14-514. 
Effect  of  erroneous  instruction  in  action  of 

libel  when  jury  are  judges  of  law,  3- 

552. 
Duty  of  court  to  instruct  as  to  self-defense 

where  accused  denies  killing,  19-120. 
Effect   of    failure    to    instruct   that    alleged 

negligence   must   have   been   proximate 

cause  of  injury,  20-85. 
Necessity  that  further  instructions  to  jury, 

after  retirement,  be  given  in  presence  or 

with  consent  of  counsel,  17-536. 

7.  Dismissal  ob  Directing  Verdict. 

Right  of  court  to  direct  verdict  for  plaintiff 
in  penal  action,  16-964. 

Power  of  trial  court  to  direct  verdict  at  close 
of  opening  statement  of  plaintiff's  coun- 
sel, 14-699. 

Right  of  court  to  direct  verdict  of  guilty  in 
criminal  case  where  plea  of  "  not 
guilty  "  has  been  entered,  8-808. 

Effect  of  request  by  both  parties  for  direc- 
tion of  verdict,  6-545;   13-372. 

Waiver  of  exception  to  denial  of  application 
to  take  case  from  jury  by  subsequent 
introduction  of  evidence,  14-222. 

Judgment  for  defendant  for  failure  or  insuffi- 
ciency of  plaintiff's  proof  as  bar  to  sub- 
sequent suit  on  same  cause  of  action, 
n-187. 

8.  Vebdict  —  Form,  Validity,  Effect,  etc. 

Common-law  power  and  duty  of  court  to  sub- 
mit proper  special  interrogatories  to 
jury,  15-469 

Validity  of  wri+ten  verdict  in  criminal  case, 
12-79. 

Validity  of  verdict  influenced  by  punishment 
expected  to  be  imposed,  1-270. 


TRIAL  —  continued. 

Validity  and  effect  of  several  verdict  against 
joint  defendants  in  tort,  12-534. 

Validity  of  verdict  rendered  after  jury  have 
been  polled  and  some  jurors  have  dis- 
sented and  jury  have  been  sent  back  for 
further  deliljcrations,  6-457. 

Affidavits  of  jurors  as  evidence  that  verdict 
returned  or  entered  differed  from  ver- 
dict actually  found,  3-401. 

Amendment  by  jury  of  sealed  verdict,  5-394. 

Power  of  court  to  add  interest  to  verdict  of 
jury,  10-753. 

Duty  of  trial  court  to  set  aside  verdict  as 
contrary  to  evidence,  2-762. 

Effect  of  verdict  finding  that  amount  awarded 
is  not  yet  due,  18-779. 

Necessity  that  verdict  of  conviction  for  lar- 
ceny should  state  value  of  property,  19- 
687. 

Omission  of  words  from  verdict  as  affecting 
validity  thereof,  16-475. 

Validity  of  chance  or  quotient  verdict,   16- 

9io. 

Right  of  clerk  or  attorney  to  receive  verdict 
in  absence  of  trial  judge,  16-90. 

9.  Exceptions  and  Objections. 

Necessity  and  sufficiency  of  objection  and  ex- 
ception to  improper  argument  of  coun- 
sel, 7-229. 

Failure  to  object  to  admission  of  evidence  at 
former  trial  as  precluding  objection  at 
subsequent  trial,  19-1279. 

Necessity  of  taking  objection  or  exception  to 
error  on  hearing  before  referee,  20-193. 

Right  of  plaintiff  to  divorce,  in  spite  of  fail- 
ure to  comply  with  statutory  require- 
ments, where  defendant  does  not  raise 
objection,  20-  341. 

Filing  amended  pleading  as  waiver  of  objec- 
tion to  sustaining  of  demurrer,  19-306. 

Waiver  of  exception  to  denial  of  application 
to  take  case  from  jury  by  subsequent 
introduction  of  evidence,  14-222. 

Right  to  new  trial  of  party  who  has  lost 
benefit  of  his  exceptions  from  causes  be- 
yond his  control,  12-1056. 


TROLLEYS. 

Generally,  see  Street  Railways. 
Poles  of  as  obstructing  view  of  trains  or  cars, 
see  \  isioN. 


TROVER   AND   CONVERSION. 

Conversion  by  agent,  see  Embezzlement. 

Interest  upon  damages  for  conversion,  see 
Damages. 

Recovery  of  stolen  goods  from  thief,  see 
Stolen  Goods. 

Set-off  of  judgment  against  judgment  for  con- 
version, see  Set-ofp  and  Counterclaim. 
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TROVER  AND  CONVERSION  —  con«tn«ed. 
Set-off  of  value   of  property   converted,   see 

Set-off  and  Countebclaim. 
Unauthorized  use  of   chattel  by  bailee,   see 

Bailments. 

Transfer  of  personalty  by  conditional  vendee 

as  conversion,  8-129. 
Trover  for  conversion  of  money,  15-1011. 
Trover  for  conversion  of  promissory  note  that 

has  been  paid,  12-265. 
Trover  for  conversion  of  shares  of  stock  or 

certificates  of  such  stock,  11-203. 
Right  of  agent  in  possession  of  personalty  to 

maintain   trover   for  its"  conversion  by 

stranger,  18-572. 
Necessity  of  tender  of  debt  secured  by  pledge 

before   action   can   be   brought   against 

pledge  for  conversion,  10-1125. 
Right  to  sue  in  assumpsit  for  value  of  con- 
verted  property  used   or   consumed  by 

tortfeasor,  17-975. 
Right   of  defendant   sued   for   conversion  of 

chose  in  action  to  show  insolvency  of 

maker  in  mitigation  of  damages,  6-841. 
Measure   of   damages   for   conversion   of,    or 

failure  to  deliver,  household  goods,  3- 

891. 
Measure  of  damages  for  conversion  of  shares 

of  stock,  18-608. 
Effect  of  recovery   in    trover    upon   title   of 

property  converted,  15-454. 


TRUST  COMPANIES. 

Banks  and  Banking,  see  that  title. 

TRUST  DEEDS. 

See  MOBTOAGES  and  Deeds  of  Tbust. 

TRUSTS  AND  TRUSTEES. 

1.  Existence,   Validity,    and   Administba- 

TION  OF  TbTJSTS  GENEEALLT. 

2.  Qualifications  of  Teustees. 

3.  Appointment  and  Removal  of  Tbustees. 

4.  Renunciation  of  Tbust  by  Tbustee. 

5.  Powebs  of  Teustees. 

6.  Liability  of  Teustees  and  Tbust  Estate. 

7.  Notice  of  Tbust  Relation. 

8.  Implied  oe  Resulting  Tbusts. 

Administrators,  see  Executoes  and  Adminis- 

TBATOBS. 

Attachment  of  funds,  see  Attachment. 
Bank    permitting    improper    withdrawal    of 

funds,  see  Banks  and  Banking. 
Bankruptcy  trustees,  see  Bankeuptcy. 
Executors,  see  Executoes  and  Administba- 

TOBS. 

Guardians,  see  Guabdian  and  Wabd. 
Monopolies  and  Cobfobate  Tbusts,  see  that 
title. 


TRUSTS  AND  TRUSTEES  —  continued. 

Peepetuities  and  Teusts  fob  Accumula- 
tion, see  that  title. 

Receivebs,  see  that  title. 

Taxation  of  personalty,  place  of,  see  Taxa- 
tion. 

I.  Existence,    Validity,    and   Administba- 

TioN  OF  Tbusts  Genebally. 
General    rule    as    to    creation   of    precatory 
trusts,  2-593. 

Enforcement  of  imperfect  or  incomplete  gift 

as  trust,  16-373. 
Oral  promise  by  beneficiary  in  life  insurance 

policy  to  pay  proceeds  to  third  person 

as  enforceable  trust,  14-872. 

Validity  of  spendthrift  trusts,  18-221. 

Validity  of  spendthrift  trust  where  donor  is 
also  beneficiary,  19-273. 

Bufficiencv  of  instrument  to  create  spend- 
thrift trust,  18-495. 

Validity  of  trust  as  depending  on  knowledge 
of  cestui  que  trust  as  to  creation 
thereof,  12-167. 

Effect  upon  trust  of  death  of  donor  without 
exercising  power  of  revocation,  6-189. 

Savings  bank  trusts,  1-905;  14-924. 

2.  Qualifications  of  Teustees. 
Power  of  married  woman  to  act  as  trustee 

of  express  trust,  7-1082. 
Power   of   corporation   to   act  as   trustee  of 

charitable  trust,  8-1181. 
Power  of  municipality  to  take  property  as 

trustee,  17-746. 
Who  may  be  appointed  trustee  by  donee  of 

power  to  appoint,  4-405. 

3.  Appointment  and  Removal  of  Teustees. 

Power  of  court  to  increase  or  diminish  num- 
ber of  trustees  appointed  by  creator  of 
trust,  6-598. 

Power  of  court  to  remove  trustee  who  goes 
out  of  jurisdiction,  20-816. 

4.  Renunciation  of  Trust  by  Tbustee. 
What  constitutes  renunciation  of  trust  by  ex- 
ecutor or  testamentary  trustee,  20-836. 

5.  Powers  op  Trustees. 
Right  of  substituted  trustee  to  execute  power 

conferred  on  original  trustee,  16-325. 
Right  of  fiduciary  to  invest  funds  in  private 

corporate  stock,  16-69. 
Power  of  trustee  under  trust  deed  to  resell 

property  after  invalid  first  sale,  17-755. 
Power  of  trustee  to  mortgage  trust  property, 

1-942;   9-643;   10-255. 
Term  for  which  trustee  may  lease  trust  prop- 
erty, 14-651.  ■ 
Power  of  trustee  to   convey  trust  property 

without  consent  of  cotrustees,  4-953. 
Right  of  fiduciary  to  make  investment  beyond 

jurisdiction    of    appointing    court,    14- 

834. 
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TRUSTS  AND  TRUSTEES  —  continued. 

6.  Liability  of  Trustees  and  Trust  Estate. 

Liability  of  trustee  for  default  of  cotrustee  as 
to  funds  jointly  received,  15-522. 

Rights  of  cestui  que  trust  as  to  trust  prop- 
erty mingled  with  that  of  insolvent  trus- 
tee, 7-553. 

Application  of  statute  of  limitations  as  be- 
tween trustee  and  beneficiary  of  express 
trust,  3-200;  13-U65. 

Liability  of  trust  estate  for  torts  of  trustee, 
19-387. 

7.  Notice  op  Trust  Relation. 
Use  of  descriptive   term   after  signature  of 
trustee  as  notice  of  trust  relation,  16- 
843. 

8.  Implied  or  Resulting  Trusts. 
Resulting  trust  arising  from  purchase  of  land 

by  agent  in  his  own  name,  5-255;  12- 

805. 
Parol  agreement  made  with  person  interested 

in  land,  that  promisor  will  buy  in  land 

at  judicial  sale  and  hold  for  benefit  of 
'     promisee,   as   implied  trust  enforceable 

inequity,  5-173;  12-542. 
Creation  of  resulting  trust  by  part  payment 

of   consideration    for    realty    taken    in 

name  of  another,  2-667. 
Lien  or  resulting  trust  arising  from  payment 

of  money  for  pjirpose  of  improving  land, 

9-249. 
Implied  trust  arising  from  renewal  of  lease, 

7-295. 
Constructive  trust  arising  from  oral  agree- 
ment to  hold  in  trust  or  reconvey  lands 

conveyed  under  influence  of  confidential 

relations,  2-777. 
Liability  of  heir  or  distributee  as  trustee  ex 

maleficio   for   failure   to    perform   oral 

promise  which  prevented  making  of  will, 

2-556. 

TRUTH. 

As  defense  to  action  for  libel,  see  Libel  and 
Slander. 


TYPEWRITING. 

Forgery  of  or  by,  see  Foboebt. 

TTLTRA  VIRES. 

Generally,  see  Corporations. 

As  defense  by  insurance  company,  see  Insub- 

ANCE. 

UMPIRE. 

See  Arbitration  and  Award. 

UNCHASTITT. 

Charge  of  as  actionable  per  se,  see  Libel  and 

Slander. 
Seduction  as  affected  by,  see  Seduction. 

UNCONDITIONAIi  OWNERSHIP. 

In  insurance,  see  Insurance. 

UNDENIED  ACCUSATIONS. 

Evidence  of,  see  Criminal  Law. 

UNDERGROUND  WATERS. 

See  Wattbs  and  Watercourses. 

UNDERTAKERS    AND    EMBAI.MERS. 

Dead  Body,  see  that  title. 

Statutory  regulation  of  undertakers  or  em- 
balmera,  18-477. 

UNDERTAKINGS. 

On  appeal,  see  Appeal  and  Erbob. 
Bonds,  see  that  title. 


TURNPIKES  AND  TOLL  ROADS. 

Turnpikes  or  toll  roads  as  "  highways "  or 
"  public  highways,"  17-804. 

Title  to  turnpike  after  expiration  of  corpora- 
tion's charter  or  franchise,  13-665. 


TURNSTILE. 

Innkeeper's  liability  for  injuries  caused  by, 
see  Inns,  Boarding  Houses,  and  Apart- 
ments. 

TURNTABLES. 

gee  Ra;lboad3, 


UNDISCLOSED  PRINCIPAL. 

See  AoENCT. 

UNDUE  INFLUENCE. 

Trust  implied  from  conveyance  influenced  by, 

see  Tbusts. 

Undue  influence  as  related  to  fraud,  18-412. 
Admissibility  of  declarations  of  testator  not 

made  at  time  of  execution  of  will,  on 

question  of  undue  influence,  5-608;  10- 

600. 
Uqnatural  or  unreasonable  character  of  wiU 

aa  evidence  of  undue  influence,  7-984. 
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UNDUE  INFIyUENCE  —  cotitiniied. 

Fact  that  will  is  prepared  by  beneficiary  as 
evidence  of  undue  influence,  15-551. 

Presumption  of  undue  influence  arising  from 
relation  of  man  and  mistress,  9-783. 

Presumption  and  burden  of  proof  of  undue  in- 
fluence in  ease  of  conveyance  inter 
vivos  by  child  to  parent,  18-539. 

Presumption  and  burden  of  proof  of  undue  in- 
fluence in  case  of  conveyance  inter 
vivos  by  parent  to  child,  17-989. 


UNFAIR    COBIFETITION. 

See  Tbademabks,  Teade  Names,  and  Unfair 
Competition. 


UNIFORMITY. 

Of  taxation,  see  Taxation. 

UNINCORPORATED     ASSOCIATIONS. 

See  Societies  and  Unincobpoeated  Associa- 
tions. 

UNIONS. 

Labob  Combinations,  see  that  title. 
Strikes  and   Steikebs,   see  the  cross-refer- 
ences under  that  title. 


UNITED  STATES. 

Army  and  Navt,  see  that  title. 

Control  of  alifens,  see  Aoens. 

Crimes  committed  on  military  reservations, 
jurisdiction  of,  see  CbiminAi,  hAvr. 

Dredging  through  land  under  water,  see 
Dredging. 

Franchises  of,  right  of  states  to  tax,  see 
Franchises. 

Infringement  of  patent  rights  by,  see  Pat- 
ents. 

Judicial  notice  of  federal  matters,  see  Evi- 
dence. 

Post  Office,  see  that  title. 

PuBuc  Officers,  see  that  title. 

Statutes  generally,  see  Statutes. 

Statute  prohibiting  assignment  of  claims 
against,  see  Assignments. 

Taxation  of  federal  bonds  by  states,  see  Taxa- 
tion. 

Taxation  of  personalty  on  government  reser- 
vations, see  Taxation. 

Treason,  see  that  title. 

Liability  of  federal  government  for  costs,  8- 
398. 

UNITED  STATES  COURTS. 

Bills  of  review  for  newly  discovered  evidence, 
,    _  see  EqtriTT. 
Decisions  by  state  courts  as  binding  upon,  see 
Stare  Dficlsis. 


UNITED  STATES  COURTS  —  contijiued. 

Dismissal  of  removed  cause  in  as  affecting 
jurisdiction  of  state  court,  see  Dis- 
missal and  Nonsuit. 

Federal  receivership  as  subject  to  state  proc- 
ess, see  Receivers. 

Injunction  by  state  court  against  proceed- 
ings in,  see  Injunctions. 

Injunction  to  restrain  proceedings  in  state 
court,  see  Injunctions. 

Removal  of  causes  to,  see  Removal  of 
Causes. 

Appellate  jurisdiction  of  Federal  Supreme 
Court  in  bankruptcy  proceedings,  16- 
1016. 

Jurisdiction  of  Federal  Circuit  Court  of  Ap- 
peals to  review  question  of  jurisdiction 
of  Circuit  Court,  9-387. 

Jurisdiction  of  Federal  Circuit  Court  of  Ap- 
peals to  review  criminal  cases  decided  in 
territorial  courts,  9-394. 

Jurisdiction  of  Federal  Circuit  Court  as  af- 
fected by  amount  in  controversy  in  cases 
of  joint  parties  plaintiff  or  defendant, 
5-489. 

Binding  effect  on  federal  courts  of  dictum  of 
state  court,  or  decision  not  concurred 
in  by  majority  of  judges,  as  to  construc- 
tion of  state  statute,  13-573. 

State  decisions  on  evidence  as  binding  on 
federal  courts,  16-567. 


UNIVERSITIES  AND  COLLEGSS. 

Schools,  see  that  title. 

UNLAWFUI.   ASSEMBI.T. 

Distinction  between  unlawful  assembly  and 
riot,  17-1149. 

"UNMARRIED    WOMAN." 

Meaning  of  term  "  unmarried  woman  "  within 
statute  relating  to  seduction,  17-65. 

UNREASONABLE   TESTIMONY. 

Withdrawal  of,  see  Evidence. 

UNUSUAL   PUNISHMENT. 

Cruel  and  unusual  punishment,  see  Constitu- 
tional Law. 

USAGES    AND    CUSTOMS. 

Evideiice  of  on  issue  of  negligence,  see  Evi- 
dence. 

Local  custom  or  usage   as  binding  nonresi- 
dent, 19-945. 
Judicial  notice  of  usage  or  custom,  12-430. 
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"  USING." 

Of  prohibited  articles  within  insurance  policy, 

see  Insubance. 


USING  MAILS   TO   DEFRAUD. 

See  Post  Office. 

USURY. 

Law  governing,  see  Conflict  of  Laws. 
Notes  in  hands  of  bona  fide  holders,  see  Bills 
AND  Notes. 

Computing  interest  on  basis  of  360  days  in 
year  as  usury,  4-463. 

Interest  on  oTerdue  interest  as  usury,  13-151. 

Payment  of  debt  l)efore  maturity  with  inter- 
est to  maturity  as  usury,  20-1350. 

Stipulation  for  increased  interest  after  ma- 
turity of  indebtedness  as  constituting 
usury,  7-489. 

Reservation  of  illegal  interest  through  mis- 
take of  fact  as  usury,  9-548. 

Sale  of  property  or  performance  of  labor  on 
credit  as  within  usury  law,  20-1131. 

Sale  of  property  at  excessive  price  to  enable 
purchaser  to  raise  money  by  reselling 
as  usurious  transaction,  7-986. 

Availability  of  defense  of  usury  to  purchaser 
of  property  charged  with  usurious  debt, 

a-^6. 

statutes  prohibiting  corporations  from  plead- 
ing usury  as  defense,  14-115. 

Recovery  of  usury  voluntarily  paid,  1-421. 

Amount  of  penalty  under  usury  statutes 
authoriring  recovery  of  double  amount 
of  interest  paid,  3-849. 

Jurisdiction  of  equity  to  grant  affirmative  re- 
lief against  usurious  contract,  2-912. 

Constitutionality  of  statutes  exempting  build- 
ing and  loan  associations  from  usury 
laws,  2-996;  20-1252. 

Constitutionality  of  statutes  making  taking 
of  usury  criminal,  S-386. 

Place  where  law  against  usury  is  violated,  as 
disorderly  house,  18-988. 


UTTERING   FORGED   INSTRU- 
M£NtS. 

See  PoBQEBT. 


VACATION. 

Of  award  in  condemnation  proceedings,  see 

Eminent  Domain. 
Cancellation  and  Rescission,  see  that  title. 
Of  divorce  decrees,  see  DrvOBCE. 
Of  juflgMeiits,  see  Judgments. 
Of  streets,  see  StbeeTS  And  HIoHwatb. 


VACCINATION. 

Compulsory  vaccination,  1-336  j  10-882;  14- 
945. 

VALUE. 

Allegation  of  in  indictment  for  larceny,  see 

Larceny. 
Of  goods  carried,  see  Caebiees. 
Of  land  condemned,  see  Eminent  Domain. 
Of  personalty,  testimony  of  owner  as  to,  see 

Evidence. 
Statement  of  in  verdict  of  larceny,  see  Lab- 

CENY. 

VARIANCE. 

Of  insurance  policy  from  application,  see  In- 
surance. 

In  larceny,  see  Larceny. 

Pleading,  see  that  title. 

Between  statute  and  enrolled  bill,  see  Stat- 
utes. 

VEHICLES. 

AutomoDiles,  sec  Motor  Vehicles. 

Of  carriers,  see  Carriers. 

Contributory  negligence  of  driver  as  im- 
putable to  passenger,  see  Negligence. 

Crossing  railroads,  see  Railroads. 

MoTOB  Vehicles,  see  that  title. 

Street  cars,  see  Street  Railways. 

On  streets  generally,  see  Streets  and  High- 
ways. 

Taxation  of,  see  Municipal  Coepoeations. 

Teaction  ENGINES;  see  that  title. 

VENDOR   AND   PURCHASER. 

1.  capacity  or  parties   and   validity  of 

Sales,  224. 

2.  conteacts  of  sale  and  deeds,  224. 

3.  DESTBUCTION    OR   DETEBIOBATION    OF   Peop- 

EETY,    224. 

4.  INTEEEST   Conveyed,  Title  and   Posses- 

sion, 224. 

5.  Representations  and  Wabeanties,  224. 

6.  Covenants  and  Restrictive  Agreements, 

224. 

7.  Vendoe's  LIen,  224. 

8.  Remedies  of  Vendor,  225. 

9.  Remedies  of  Purchaser,  225. 

Brokers  of  real  estate,  see  Brokers. 

Cancellation  of  sale,  see  Cancellation  and 
Rescission. 

Declaration  by  vendor  in  possession  as  to 
fraudulent  sale,  see  Evidence. 

Deeds,  see  that  title. 

Estoppel  of  grantor  to  deny  title  of  alien 
grantee,  see  Aliens. 

Pbauds,  Statute  of,  see  that  title. 

Fraudulent  Conveyances,  see  that  title. 

Goods  as  subject  of  sale,  see  Sales. 

Homestead  as  subject  of  sale,  see  Home- 
stead. 

Infants'  conveyances,  see  Infants. 

Judgment  against  vendor  as  binding  on  pur- 
chaser, see  Judgments. 
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VENDOR  AND  PURCHASER  —  cofttinwed. 
Judicial  Sams,  see  that  title. 
Lis  Pendens,  see  that  title. 
Mining  lease  as   sale,  see  Mines  and  Min- 
erals. 
Misrepresentation  by  vendor  of  price  paid,  see 

FBAUD    and    DEM3EIT. 

Options  to  purchase  in  leases,  see  Landlord 
AND  Tenant. 

Oral  agreements,  see  Fbauds,  Statute  of. 

Partnership  taking  land  in  firm  name,  see 
Pabtnebship. 

Records,  see  that  title. 

Rescission  of  sale,  see  Cancellation  and  Re- 
scission. 

Sales  of  goods,  see  Sales. 

Specific  Performance,  see  that  title. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Support  deeds,  see  Support  and  Mainte- 
nance. 

Taxation  of  land  contracted  to  be  sold,  see 
Taxation. 

Trusts  resulting  from  purchases,  see  Trusts 
AND  Trustees. 

Vendors'  lien  as  breach  of  condition  in  fire 
insurance  policy,  see  Insurance. 

Verbal  contracts  of  sale,  see  Frauds,  Statute 
of. 

1.  Capacity  of  Parties   and  Validity  op 
Sales. 

Validity  of  conveyance  by  convict,  16-123. 
Right  of  infant  to  recover  amount  paid  by 

him  for  purchase  of  property,  16-524. 
Validity  and  effect  of  deed  or  grant  of  present 

estate  to  grantees  not  in  existence,  18- 

871. 

2.  Contracts  of  Sale  and  Deeds. 

Effect  of  uncertainty  in  description  of  land 
reserved  or  excepted  in  deed  or  con- 
tract of  sale,  19-1209. 

Provision  in  contract  to  convey  realty  avoid- 
ing contract  on  failure  of  vendee  to  per- 
form conditions  as  provision  for  benefit 
of  vendor  only,  19-641. 

Revival,  by  oral  contract,  of  defunct  contract 
for  sale  of  land,  17-1111. 

Validity  of  parol  reservation  of  crops  by  ven- 
dor of  land,  18-504. 

3.  Destruction  or  Deterioration  op  Prop- 

erty. 
Rights  of  parties  to  executory  contract  for 
sale   of  land   where   buildings   are   de- 
stroyed or  property  deteriorates  before 
conveyance,  9-1055;  18-796. 

4.  Interest   Conveyed,  Title  and  Posses- 

sion. 

Deed  bounding  private  way  as  carrying  title 
to  middle  thereof,  18-74. 

Title  conveyed  by  deed  given  in  ofiicial  capac- 
ity, 11-731. 

Conveyance  of  land  containing  no  reference  to 
"  appurtenances,"  etc.,  as  passing  ease- 
ment appurtenant,  20-1213, 


VENDOR  AND  PURCHASER  —  continued. 

Interest  taken  by  assignee  of  executory  con- 
tract for  sale  of  land,  5-419. 

Desceiidible  and  devisable  quality  of  interest 
of  vendee  in  executory  contract  for  sale 
of  realty,  8-954. 

Construction  of  provision  that  title  shall  be 
"  satisfactory  "  to  vendee  in  executory 
contract  for  sale  of  land,  8-273. 

Implied  right  of  purchaser  to  possession  of 
realty,  4-1018. 

Liability  for  interest  of  purchaser  in  posses- 
sion of  land  where  completion  of  con- 
tract is  delayed,  8-935. 

Defective  title  as  defense  to  action  against 
ipurchaser  in  possession  for  purchase 
price,  3-365. 

5.  Representations  and  Warranties. 

Fraudulent  representation  of  area  by  vendor 
to  purchaser  where  true  boundaries  are 
pointed  out,  as  actionable  deceit,  16- 
502. 

False  statement  by  purchaser  as  to  intended 
use  of  realty  purchased,  as  false  repre- 
sentation warranting  cancellation  of 
deed,  20-913. 

Entry  under  right  of  eminent  domain  as 
breach  of  covenant  of  warranty  of  title 
in  deed,  10-1079. 

6.  Covenants  and  Restrictive  Agreements. 

Implied  covenant  of  vendor  of  land  according 
to  map  not  to  alter  or  change  streets, 
16-582. 

Construction  of  building  restriction  prohibit- 
ing erection  of  building  for  business  of- 
fensive to  neighborhood,  11-173. 

Erection  of  signboard  or  billboard  as  viola- 
tion of  restrictive  covenant  against  of- 
fensive trade  or  business  or  similar 
covenant,  16-225. 

Right  of  purchaser  of  property  under  general 
plan  to  enforce  common  building  re- 
striction against  another  purchaser,  14- 
1021. 

Change  of  circumstances  as  warranting  re- 
fusal by  court  of  equity  to  enforce  build- 
ing restriction,  5-48. 

Waiver  of  restrictive  agreements  by  acqui- 
escence in  violation  thereof,  1-603;  14- 
760. 

7.  Vendor's  Lien. 

In  what  jurisdictions  implied  vendor's  lien  is 
recognized,  2-372. 

Existence  of  implied  vendor's  lien  where  con- 
sideration for  conveyance  is  agreement 
to  support  vendor  for  life,  20-927. 

Estoppel  to  assert  implied  vendor's  lien,  20- 
578. 

Pursuit  of  remedy  at  law  as  waiver  of  ven- 
dor's lien,  13-92. 

Taking  security  from  third  person  as  waiTW 
of  implied  vendor's  lien,  13-869, 
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VENDOR  AND  PURCHASER  —  confimfecf. 

8.  Remedies  of  Vendor. 

Action  at  law  for  purchase  price  on  breach 
by  purchaser  of  executory  contract  for 
sale  of  land,  4-791. 

Right  of  grantor  to  maintain  ejectment  for 
breach  of  condition  subsequent  in  deed, 
14-1017. 

Right  of  vendor  to  maintain  action  of  eject- 
ment against  vendee  not  in  default,  20- 
353. 

9.  Remedies  of  Purchaser. 

Right  of  purchaser  to  recover  money  paid 
under  verbal  contract  for  sale  of  land, 
2-931. 

Right  of  grante*  to  damages  from  grantor 
who  executes  subsequent  conveyance  in- 
juring grantee,  20-1126. 

Action  by  intermediate  vendor,  held  liable 
for  breach  of  warranty,  to  recover  from 
his  vendor,  4-977. 

Measure  of  damages  for  breach  of  contract  to 
sell  land  due  to  vendor's  inability  to 
make  title,  2-634. 

Purchaser's  lien  for  purchase  money  on  ven- 
dor's failure  to  complete  contract,  8- 
958;  15-824. 

Right  to  relief  of  one  purchasing  his  own 
property  by  mistake,  18-328. 

Right  of  purchaser  of  land  from  husband 
without  joinder  of  wife  to  require  dower 
to  be  allotted  from  other  lands  left  by 
decedent,  9-490. 


VENUE. 

Forum   in   which  actions  relating  to  realty 

must  be  brought,  see  Coubts. 
Change  of  Venue,  see  that  title. 
Removai,  op  Causes,  see  that  title. 
Teial,  see  that  title. 

Jurisdiction  of  criminal  ofiFenses  committed 
in  territory  out  of  which  new  county  is 
created,  4-555. 

Validity  of  statutes  fixing  venue  of  prosecu- 
tion for  crime  committed  partly  in  one 
county  and  partly  in  another,  4-1194. 

Validity  of  statute  making  offense  subject  to 
prosecution  in  county  other  than  that 
where  committed,  9-615;  19-1236. 

Forum  in  which  action  for  damages  to  realty 
must  be  brought,  3-344. 

Venue  of  condemnation  proceedings  as  to 
land  located  in  more  than  one  county, 
19-984. 

Venue  of  action  or  prosecution  for  libel  or 
slander,  9-382. 


VERDICT. 

Generally,  see  Tbiai,. 

Coroner's  verdict  as  evidence,  see  Ooboneks. 

Damages,  see  that  title. 

JUBY  AND  JUBY  TRIAL,  See  that  title. 


VERIFICATION. 

Affidavits,  see  that  title. 
Of  assessment  roll,  see  Taxation. 
Of  information,  see  Indictment  and  Infor- 
mation. 
Of  petition  for  divorce,  see  Divorce. 


VESSELS. 

See  Ships  and  Shipping. 

VESTED   REMAINDERS. 

See  Remaindebs. 

VESTED  RIGHTS. 

See  Constitutional  Law  and  cross-refer- 
ences thereunder. 

VETERANS. 

Constitutionality  and  intent  of  veterans'  pref- 
erence laws,   1-291;   9-1049. 

Validity  of  statutes  exempting  veterans  from 
license  taxes,  9-1005. 

VETO. 

By  governor,  see  Governor. 
Mayor's   power  of,  see  Municipal  Coepoba- 
tions. 

VIBRATION. 

Injury  to  property  by  blasting,  see  Blasting. 

VICE-PRINCIPALS. 

See  Master  and  Servant. 

«  VICINITY." 

Meaning  of  term  "  vicinity,"  18-736. 


VERBAIi   CONTRACTS. 

Of  insurance,  see  Insurance. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  15. 


VIEW. 

By  jury  or  court,  see  Trial. 

Looking  at  railroad  crossings,  see  Railroads, 
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VISION. 

Obstruction  of  view  at  crossing  as  negligence, 
see  Railboads. 

State  of  weather  as  aflFecting  visibility  of 
railroad  rolling  stock  or  street  ears,  16- 
357. 

Telegraph,  telephone,  trolley,  or  electric  light 
poles  as  obstruction  to  view  of  ap- 
proaching train,  locomotive,  or  street 
car,  20-295. 


VOICE. 

Identification  of  accused  person  by  his  voice, 
14-82;  20-403. 


VOTING. 

At  ejections,  see  Elections. 
Stoekholders'  right  of,  see  Cobporations. 


VOTING   MACHINES. 

See  Elections. 

VOTING  TRUSTS. 

See   COBPOEATIONS. 

VOUCHERS. 

See  Banks  and  Banking. 

VOYAGE. 

Of  vessel,  see  Ships  and  Shipping. 

WAGE  EARNERS. 

Within  bankruptcy  act,  see  BANKRUPTCY, 


-WAGES. 

Assignments  of,  see  Assignments. 

Of  children,  see  Parent  and  Child. 

Discharge  in  bankruptcy  as  affecting  assign- 
ment of,  see  Bankruptcy. 

Of  officers,  see  Public  Officers. 

As  preferred  claims  against  estates  in  hands 
of  receivers,  see  Receivers. 

Of  seamen,  see  Ships  and  Shipping. 

Of  servants  generally,  see  Master  and  Ser- 
vant. 

Subrogation  to  laborer's  lien  of  person  pay- 
ing, see  Subrogation. 

Tips  as  part  of  earnings  or  wages,  14-336. 


VOIDABUE:    TRANSFERS. 

Chder  bankruptcy  law,  see  Bankbuptcy. 

"VOID  IF  DETACHED." 

Stipolation   in   railroad   ticket   that  coupon 
shall  be,  see  Cabbiebs. 

"VOLUNTARY    EXPOSURE    TO    UN- 
NECESSARY DANGER." 

As  phrase  of  accident  policy,  see  Insurance.       Of 


Of 
Of 


WAITING  ROOMS. 

See  Railboads. 

WAIVER. 

By  accused  of  right  to  be  present  at  rendition 
of  verdict,  see  Criminal  Law. 

Of  attachment,  see  Attachment. 

By  building  association  of  by-laws,  see  Build- 
ins  AND  Loan  Associations. 

Of  building  restrictions,  see  Vendor  and 
Pubchaseb. 

Of  carrier's  lien,  see  Carbiebs. 

Of  chattel  mortgage  liens,  see  Chattel  Moet- 

GAOES. 

compensation   for   change   of   grade,   see 

Streets  and  Highways. 
compensation    for    land    condemned,    see 

Eminent  Domain. 
court's   lack   of   jurisdiction   of  removed 
cause,  see  Removal  op  Causes. 

Of  damages  by  acceptance  of  goods  sold,  see 
Sales. 

Estoppel,  see  that  title. 

Of  exception  to  denial  of  motion  to  take  case 
from  jury,  see  Trial. 

Of  forfeiture  of  benefit  certificate,  see  Ben- 
evolent or  Beneficial  Associations. 

Of  forfeiture  of  lease,  see  Landlord  and  Ten- 
ant. 

Grand  jury,  irregularity  in  formation  of,  see 
Grand  Jury. 

In  insurance,  see  Insurance. 

Of  jeopardy,  see  Criminal  Law. 

Of  jury  trial,  see  Jury  and  Jury  Trial. 

By  master  of  right  to  discharge  servant,  see 
Master  and  Servant. 

Of  mechanic's  lien,  see  Mechanics'  Liens. 

Of  nonperformance  of  working  contract,  see 
Contracts. 

Of  objection  to  special  or  substituted  judge, 
see  Judges. 

Of  privilege  of  communication,  see  Wit- 
nesses. 

Of  privilege  of  refusing  to  testify,  see  Wit- 
nesses. 

Of  protest  of  bill  or  note,  see  Bills  and 
Notes. 

Of  right  of  appeal,  see  Appeal  and  Error. 

By  seller  of  right  i,o  reclaim  goof^s.  s.e?  Smj;s, 


WAR  — WATERS  AND  WATERCOURSES. 
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WAIVER  —  continued. 
Of  special  appearance,  see  Appearances. 
Of  statute  of  frauds,  see  Fbauds,  Statute  of. 
Of  stockholders'  liability,  see  Corpobations. 
Of  tenant's  breach  of  lease  by  receipt'  of  rent, 

see  Landlord  and  Tenant. 
Of  vendor's  lien,  see  Vendor  and  Pubohaseb. 


WAR. 

Army  and  Navy,  see  that  title. 
Contraband  of  War,  see  that  title. 
MnJTiA,  see  that  title. 


WARD. 

GUABDIAN  AND  Wabd,  gee  that  title. 

WAREHOUSES. 

Deposit  of  grain  in  warehouse  as  bailment  or 

sale,  10-1074. 
Liabilitv  of  warehouseman  for  loss  of  goods 

by  fire,  19-243. 
Negotiability  of  warehouse  receipts,  17-670. 

WARES. 

Bulk  sales  of,  see  FBAtrDtrtENT  Conveyances. 

Sales  of  on  Sunday,  see  Sundays  and  Holi- 
days. 

Sales  of  within  statute  of  frauds,  see  Frauds, 
Statute  of. 

WARNINO. 

By  railroads,  see  Railroads. 
To  servants  of  dangers,  see  Master  and  Ser- 
vant. 
By  street  railways,  see  Street  Railways. 

WARRANT   OF   ATTORNEY. 

Judgment  rendered  on  in  another  state,  see 
Judgments. 

WARRANTS. 

Arrest,  see  that  title. 
County  warrants,  see  Counties. 
False  imprisonment  in  arrest  of  wrong  per- 
son under,  see  False  Imprisonment. 
Search  warrants,  see  Searches  and  Seizures. 

Affidavit  or  eomplaint  upon  information  and 
belief  !is  ^'"^is  for  warrant  or  injunc- 
tion, 18-817. 


WARRANTY. 

Agent's  liability  for  breach  of,  see  Agency. 
Ari|Bine    from    unrestricted    indorsement    of 
draft  or  cheek,  see  Checks, 


WARRANTY  —  continued. 

Of  genuineness  of  draft  or  check,  see  Checks. 

Of  goods  sold,  see  Sales. 

Implied  on  assignment  of  patent,  see  Assign- 
ments. 

In  insurance,  see  Insurance. 

Of  patents,  see  Patents. 

Sales  of  land  as  affected  by,  see  Vendor  and 
Purchaser. 


WASTE. 

Of  gas,  petroleum,  water,  etc.,  see  Mines  and 
Minerals. 

Right  of  tenant  in  common  to  maintain  action 
for  waste  against  cotenant,  15-271. 

Right  of  lienor  or  creditor  to  restrain  waste 
by  owner  of  realty,  13-89. 


WATCHES. 

Innkeeper's  liability  for  loss  of  by  guests,  see 
Inns,  Hoarding  Houses,  and  Apart- 
ments. 


WATERS   AND   WATERCOURSES. 

Condemnation  of  water,  see  Eminent  Do- 
main. 

Drains,  see  that  title. 

Dredging  through  land  under  water,  see 
Dredging. 

Ferries,  see  that  title. 

Fish  and  Fisheries,  see  that  title. 

Highways  over  or  into,  see  Streets  and 
Highways. 

Hunting  on,  see  Game  and  Game  Laws. 

Ice,  see  that  title. 

Ice,  injuries  caused  by  hole  in,  see  Ice. 

Irrigation,  see  that  title. 

Landowner's  liability  to  trespassing  child, 
see  Negligence. 

Sewers,  see  Municipal  Corporations. 

Shellfish,  see  Fish  and  Fishehies. 

Ships  and  Shipping,  see  that  title. 

Wharves,  see  that  title. 

Necessity  and  sufficiency  of  source  of  supply 
to  constitute  watercourse,  10-1047. 

Acquisition  by  artificial  stream  of  character 
of  natural  watercourse,  14-909. 

Canal  as  navigable  water,  17-349. 

Duty  of  one  obstructing  natural  watercourse 
to  anticipate  extraordinary  freshets  or 
floods,  8-777. 

Overflow  from  watercourse  as  surface  water, 
3-208. 

Measure  of  prescriptive  right  to  flow  lands 
by  maintenance  of  dam,  18-217. 

Right  of  resident  of  state  to  divert  waters 
into  another  state,  10-126;    14-562. 

Equitable  estoppel  as  defense  to  suits  to  re- 
strain diversion  and  use  of  water,  2-\ 
788, 
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WATEES  AND  WATEKCOUESES  —  eou. 

Coaatit^tionali^  ol  legislation  to  prevent 
waste  of  natural  gas,  petroleuBi,  water, 
and  the  like  by  private  owner,  16-1001. 

Liability  for  pollution  of  stream  by  mining 
operations,  K>-587. 

Prescriptive  right  to  pollute  watercourse,  3- 
84. 

Joint  liability  in  damages  of  persons  pollut- 
ing stream  independently,  10-773. 

Measure  of  damage  lor  pollution  of  water- 
course, 9-534. 

Single  suit  by  riparian  owner  to  enjoiin  inde- 
pendent acts  of  pollution  hy  several  per- 
sons, 9-516. 

Drainage  of  natural  ponds  formed  by  sur- 
face water,  2-197;  11-1143. 

Right  of  landowner  to  sink  well  and  intercept 
subterranean  waters  supplying  neigh- 
bor's well  or  spring,  4-829;  10-846. 

Liability  of  owner  of  artifiojal  reservoir  for 
damages  caused  by  percolation  of  water, 
5-681;   13-219, 

Liability  for  poHutiooi  of  underground  waters, 
16-676. 

Meaning  of  term  "ordinary"  as  applied  to 
high  and  low  water  mark,  17-149. 

Con'cuJTent  jurisdiction  of  states  over  waters 
forming  state  boundaries,  16-1115. 

Nature  of  riparian  rights,  and  lands  to  which 
they  attach,  9-1235. 

Right  of  access  of  riparian  proprietors,  1-184, 

Right  of  access  of  riparian  owner  as  includ- 
ing right  to  conatrnct  wharf  or  pier, 
11-U. 

Right  of  riparian  owner  to  use  water  to  gen- 
erate electric  power,  17-1226. 

Embankment  by  riparian  owner  against  over- 
flow from  stream  to  injury  to  other  pro^ 
prietors,  4-718. 

Liability  of  one  using  stream  to  float  timber 
for  resulting  injuries  to  riparian  owner, 
10-235. 

Effect  on  title  of  riparian  owner  of  change  in 
course  of  navigable  stream,  13-50. 

Right  of  government  to  dredge  through  land 
under  water  held  by  private  owners,  19- 
697. 


WATERWORKS    AND    WAIER    OOMPAN. 

lES  —  continued. 

Municipal  regulftUon  of  water  pipes  in  high- 
ways^  10-1100. 

Idabillty  of  municipality  for  negligence  in 
construction  or  operation  of  water- 
works, 14-1010. 

Right  of  gas  or  water  company  as  against 
municipality  interfering  with  pipes  in 
making  public  improvement,   6-390. 

Right  of  water  company  to  diaoriminate  bc' 
tweeu  consumers  as,  to  rates,  20-958. 

Right  of  water  company  to  qorap^l  custwBeop 
to  pay  for  meter  as  condition  to  supply- 
ing water,  15-378. 

Right  to  shut  off  water  supply  for  nonpay- 
ment of  water  rent,  19-847. 

Water  rents  as  taxes  or  rates  within  meaning 
of  covenant  in  lease,  8-111. 

Liability  of  watw  eompany  t»  consumer  for 
failure  to  furnish  supply  of  water,  20- 
1294, 

Liability  of  water  company  under  contract 
with  munioipaJiiy  for  fir^  loss  sustained 
by  municipality,  20>-625, 

Liability  of  water  company,  under  contract 
with  municipality,  for  fire  loss  sus- 
tained by  private  citizen,  2-479;  9-1070. 

Liability  of  one  tenant  to  another  for  negli- 
gent use  of  waterworks,  18-533. 

Rigbt  of  private,  consumer  to  enforce  con- 
tract of  municipality  with  water  com- 
pany, 5-507, 

Larceny  of  water,  6-739. 

WAVES. 

Duty  of  vessel  respecting  displacement  waves, 
see  Ships  and  Shippinq. 


WAYS. 

Demise  of  premises  as  passing  right  of  way, 

see  I>j;piow>  anp  Tenant, 
Easements  of  way,  see  Easements. 
Pbivate  Wats,  see  the  croas-referenaes  under 

that  title. 
Streets  and  Highways,  see  that  title. 
Turnpikes,  see  Tubnpikes  and  Toll  Roads. 


WATERWORKS   ANB   WATER 
COMPANIES. 

Landlord's  liability  for  injuries  caused  by 
water,  see  Landlord  and  Tenant. 

Laws  making  owner  of  premises  liable  for 
water  furnished,  see  Landlord  and  Ten- 
ant. 

Sewers,  see  Municipal  Corporations. 

Special  assessments  for  laying  pipes,  see  Spe- 
cial OR  Local  Assessments. 

Sprinklinff  streets,  see  Streets  and  Hioh- 
WATS. 

Authority  of  board  of  health  to  regulate  mu- 
nicipal water  supply,  18-499. 


WEAFQNS. 

Assault  in  pointing  firearms,  see  Assault. 

Evidence  that  accused  was  armed  when  ar- 
rested, see  Criminal  Law. 

Homicide,  see  that  title. 

Spring  Guns,  see  that  title. 

Trespass  in  shooting  across  lands,  see  Tres- 
pass. 

Right  to  bear  arms,  1-56;  17-570. 

What  amounts  to  carrying  weapon  within 
prohibitory  statute,  11-1105. 

Validity  of  statute  or  ordinance  prohibiting 
discharge  of  firearms  in  public  places, 
11-723.  ■ 


"  WEAR  AND  TEAR  »  —  WILLS. 
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"WEAR    AND   TEAR.' 


WIFE. 


Clause  in  lease  relating  to,  see  Landlord  and      Generally,  see  Husband  and  Wife. 

Tenant.  "  Wife "   as   designation   of  beneficiary,   se« 

Wilis. 


"WEARING   APPAREI,." 

"Wearing  apparel"  in  exemption  statutes, 
15-159. 


WILD   ANIMAIS. 

See  Animals. 


WEATHER. 

Admissibility  and  weight  of  weather  records 
as  evidence,  19-852. 

Negligence  in  setting  fire  on  one's  own  prem- 
ises as  affected  by  weather  conditions, 
20-699. 

State  of  weather  as  affecting  visibility  of 
railroad  rolling  stock  or  street  cars,  16- 
3S7. 


WEIGHT    OF   EVIDENCE. 

Generally,  see  Evidence. 

In  criminal  prosecutions,  see  Cbiminal  Law. 


WEIGHTS   AND   MEASURES. 

Statutes  regulating  weighing  of  minerals,  see 
Mines  and  Minerals. 


WELIiS. 

Generally,  see  Waters  and  WATEHOOtmsES. 
Owner's   liability   for    in.iiiry   to   trespassing 
child,  see  NBGUGErJC-, 


WHARVES. 

Ships  and  Shipping,  see  that  title. 

Eight  of  access  of  riparian  owner  as  including 
right  to  construct  wharf  or  pier,  11-11. 

Right  of  owner  of  private  wharf  to  exclude 
others  from  use  thereof,  16-1226. 

Right  of  municipality,  in  absence  of  statute, 
to  erect  free  wharf  at  point  where  street 
abuts  upon  water  front,  14-1135. 

Eight  to  and  liability  for  wharfage  charges 
in  absence  of  express  contract,  13-384. 


WHOLESALE. 

Liquor  sales,  see  Intoxicaung  Liquors. 

WIDOW. 

Contest  of  will  by,  see  Witts. 

Dower  rights  of,  see  Dower. 

Failure    to    occupy    homestead    as    affecting 

rights,  see  Homestead. 
Husband  and  Wife,  see  that  title. 


W^ILFUL  INJURIES. 

Discharge  in  bankruptcy  as  affecting  judg- 
ments for,  see  Bankruptcy. 


W^ILLS. 

1.  Capacity  to  Make  Will,  230. 

2.  Nature  and  Form  op  Instruments,  230. 

3.  Execution,  230. 

4.  Fraud,  Undue  iNFLUEyfCE,   or  Mistake, 

230. 

5.  Revocation  and  Revival,  230. 

6.  Probate  and  Contest,  231. 

7.  Construction,  231. 

a.  Generally,  231. 

b.  Persons  Entitled  to  Gifts,  231. 

C.  Estate  or  Interest  Conveyed,  231. 
d.  Conditional  Gifts,  232. 

8.  Rights  and  Duties  of  BenepiciAriss,  232. 

Administrators,  see  Executors  and  AdMIN' 
istrators. 

Alteration  of  Instruments,  see  that  title. 

Charitable    devises   or  bequests,   see   Chari- 
ties. 

Children  as  subject  of  disposition  by,  see 
Parent  and  Child. 

Contracts  of  sale  as  devisable,  see  Vendor 
AND  Purchaser. 

Descent,  see  Descent  and  Distribution. 

Distribution,  see  DESCENT  AND  DISTRIBUTION. 

Executors  and  Administrators,  see  that 
title. 

Foreign  corporations  as  devisees,  see  Corpo- 
rations. 

Inheritance  as  protected  right,  see  Descent 
AND  Distribution. 

Inheritance  taxes,  see  TAXATION. 

Law  governing,  see  Conflict  of  Laws. 

Oral  agreements  to  devise  lands,  see  Frauds, 
Statute  of. 

Payment  by  legacy,  see  Payment. 

Powers,  see  that  title. 

Probate  courts,  see  Courts. 

Public  schools  as  beneficiaries  under,  see 
Schools. 

Remainders  created  by,  see  REMAINDERS. 

Rule  in  Shelley's  Case,  see  ShelleVb  Case, 
Rule  in. 

Service  performed  upon  promise  to  compen- 
sate by  will,  accrual  of  action  for,  see 
Limitations  of  Actions. 

Shelley's  Case,  Rule  iN,  see  that  title. 

Spendthrifts,  see  that  title. 

Taxation  of  legacies  or  devises,  see  Taxa- 
tion, 
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WILLS  —  continued. 

Trust  implied  from  promise  preventing  exe- 
cution of  will,  see  Tbusts  and  Tbus- 

TEGS. 

Tbusts  and  Trustees,  see  that  title. 

1.  Capacity  to  Make  Wnx. 

Belief  in  spiritualism  as  impairment  of  testa- 
mentary capacity,  10-617. 

Unnatural  or  unjust  disposition  of  estate  as 
evidence  of  testamentary  incapacity,  13- 
1044. 

Time  to  which  inquiry  as  to  testamentary 
capacity  should  be  limited,  18-905. 

Admissibility  of  declaration  of  legatee  or 
devisee  as  to  mental  capacity  of  testa- 
tor, 9-807. 

2.  Natube  and  Fobm  of  Insteuments. 

Admissibility  of  oral  declarations  of  deceased 
witness  to  will  on  issue  of  genuineness 
of  will,  19-1009. 

Validity  of  will  making  no  disposition  of 
property,  1-368. 

Admissibility  of  evidence  to  prove  that  paper 
testamentary  on  its  face  was  not  in- 
tended as  will,  18-897. 

Admissibility  of  evidence  to  show  that  in- 
strument, not  testamentary  on  its  face, 
was  intended  to  take  effect  upon  death 
of  maker,  12-287. 

Construction  together  as  one  will  of  several 
testamentary  instruments  partially  in- 
consistent, 18-284. 

Doctrine  of  incorporation  into  will  by  refer- 
ence, 1-395. 

Validitv  and  probate  of  joint  and  mutual 
wills,  2-26;  17-1006. 

Contingent  or  conditional  wills,  8-1150. 

Necessity  that  codicil,  to  be  effective,  be 
physically  attached  to  will,  14-472. 

Eeference  by  testator  to  his  will  as  including 
codicil,  8-429. 

Holographic  will  not  wholly  in  handwriting 
of  testator,  1-373;  20-369. 

Rule  that  holographic  will  must  be  found 
among  "valuable  papers,"  5-636. 

Necessity  and  sufficiency  of  proof  of  rogatio 
testium  to  establish  nuncupative  will, 
10-1132. 

Statutory  restrictions  as  to  time  of  making 
nuncupative  will,  3-317;  14-1164. 

3.  Execution. 

Requisites  of  valid  testamentary  disposition, 
1—51, 

Necessity  of  affirmative  proof  of  knowledge 
of  contents  of  will  by  testator  unable  to 
read,  14-876. 

Meaning  of  "  credible  "  as  applied  to  witness 
to  will,  18-1091. 

Necessity  that  witness  to  will  should  have 
known  testator  previously  to  subscrip- 
tion,  17-686. 


WILLS  —  continued. 

Competency  of  executor  as  attesting  witness 

to  will,  15-789. 
Competency,  as  attesting  witness  to  will,  of 

officer    or    other    person    interested    in 

charitable   institution  receiving   benefit 

under  will,  15-794. 

Time  as  of  which  competency  of  witness  to 
will  is  to  be  determined,  15-889. 

"Attestation,"  when  used  with  reference  to 

will,   as   including  "  subscription,"   16- 

1091. 
Order  of  subscription  to  will  by  testator  and 

witnesses,  5-463;  20-1367. 
Signature  of  testator  "  at  end "  of  will,  2- 

730;   11-1013. 
Sufficiency  of   signature  of   testator  to  will 

with  respect  to  manner  of  signing,  18- 

769. 
What  constitutes  subscription  by  witness  to 

will  in  "  presence  "  of  testator,  6-414. 
Sufficiency  of  subscription  to  will  by  witness, 

4-637. 
Execution  of  will  as  governed  by  law  in  force 

at  time  of  testator's  death  or  at  time 

of  execution,   13-1154. 

4.  Fbaud,  Undue  Influence,  ob  Mistake. 

Fact  that  will  is  prepared  by  beneficiary  as 
evidence  of  undue  influence,  15-551. 

Unnatural  or  unreasonable  character  of  will 
as  evidence  of  undue  influence,  7-984. 

Admissibility  of  declarations  of  testator  not 
made  at  time  of  execution  of  will,  on 
question  of  undue  influence,  5-608;  10- 
600. 

Jurisdiction  of  equity  to  set  aside  will  for 
fraud,  18-807. 

Jurisdiction  of  equity  to  reform  will,  15-141. 

5.  Revocation  and  Eevivai.. 

Doctrine  of  dependent  relative  revocation,  1- 
609. 

Revocation  of  will  by  erasure  or  obliteration 
of  signature  where  another  signature  is 
added,  20-218. 

Revocation  of  will  by  invalid  or  inoperative 
codicil,  20-1001. 

Revocation  of  will  by  marriage  and  birth  of 
issue,  7-786. 

Revocation  of  will  by  marriage  of  testator 
under  statute  making  wife  heir  of  hus- 
band, 17-1142. 

Extent  to  which  widow's  interest  is  affected 
by  statutory  revocation  of  will  by  tes- 
tator's subsequent  marriage,  5-795. 

Revocation  of  will  by  divorce  of  testator,  3- 
230;  16-544. 

Admissibility  of  testator's  subsequent  decla- 
rations on  issue  of  revocation  of  will, 
10-535. 

Admissibility  of  declarations  of  testator  upoa 
issue  of  revocation  of  will  which  can- 
not be  found,  3-960;  14-284. 
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Effect  of  revesting  of  estate  alienated  on  im- 
plied revocation  of  will  by  alienation 
of  property,  16-209. 

Revival  of  vpill  by  destruction  of  revoking 
will,  4-313 ;  13-245. 

Revival  of  will  by  codicil,  1-671. 

6.  Probate  and  Contest. 

Power  of  probate  court  to  reject  part  of  in- 
strument and  admit  remainder  to  pro- 
bate, 18-388. 

Admission  to  probate  of  part  only  of  lost 
will,  18-630. 

Admission  of  will  to  probate  without  first 
obtaining,  by  direct  proceeding,  annul- 
ment of  letters  already  granted,  9-962. 

Admission  of  will  to  probate  notwithstand- 
ing failure  of  witnesses  to  remember 
circumstances,   11-428. 

Ancillary  probate  of  will  of  resident  which 
has  been  probated  abroad,  7-313. 

Probate  of  joint  and  mutual  wills,  2-26;  17- 
1006. 

Conclusiveness  in  domestic  courts  of  foreign 
will  duly  probated  abroad,  9—422;  14- 
977. 

Right  of  state  to  contest  will,  14-959. 

Right  of  widow  of  decedent  to  contest  his  will, 
11-1015. 

Judgment  creditor  of  heir  as  interested  per- 
son to  contest  will,  14-334. 

Acceptance  of  benefit  under  will  as  affecting 
right  to  attack  its  validity,  3-525. 

Validity  and  enforceability  of  agreement  by 
parties  interested  to  dispense  with  pro- 
bate of  will,  15-742. 

Validity  of  contract  to  refrain  from  contest- 
ing will,  15-303. 

Validity  of  agreement  to  contest  will,  15-300. 

Validity  of  condition  in  will  for  forfeiture  of 
gift  in  case  of  contest,  17-997. 

Right  to  jury  trial  of  will  contest,  15-211. 

7.   CONSTETTCnON. 

a.  Generally. 

Jurisdiction  of  equity  to  construe  wills,  13-2. 

Jurisdiction  of  probate  courts  to  construe 
wills,  5-473. 

Construction  of  "and"  as  "or"  and  vice 
versa  in  construing  will,  19-922. 

Efi'ect  of  invalid  clause  in  will  upon  clauses 
otherwise  valid,  3-950;  18-473. 

Validity  of  bequest  for  purchase  of  care  of 
tomb,  monument,  burial  lot,  or  ceme- 
tery, 15-606. 

Meaning  of  term  "monument"  as  used  in 
will  directing  monument  to  be  erected 
for  testator  or  other  person,  19-1158. 

b.  Persons  Entitled  to  Oifts. 

Construction  of  gift  in  will  to  class  inaxj- 
curately  enumerated,  15-45. 


WILLS  —  contvnued. 

Bequest  to  class  as  including  persons  dead 
before  making  of  will,  5-243. 

Construction  of  term  "blood  relations"  or 
"  blood  relationship, '  5-511. 

When  gift  to  "  children "  and  like  includes 
child  en  ventre  sa  mere,  7-134;  12-'200. 

Adopted  child  as  within  designation  of  "  chil- 
dren "  or  similar  phrase  in  will  or  deed, 
18-518. 

Construction  of  terms  "  issue  "  and  "  lawful 
issue  "  as  regards  illegitimates,  5-936. 

Bequest  to  "  residuary  legatee "  as  including 
realty,  14-795. 

Construction  of  phrase  "  right  heirs  "  as  used 
in  will,  16-298. 

Who  entitled  to  share  in  bequests  to  "  ser- 
vants," 2-866. 

When  "  survivor  "  will  be  construed  to  mean 
"other,"  4-581. 

Construction  of  bequest  or  devise  to  "  wife  " 
of  testator,  12-756. 

Admissibility  of  parol  evidence  to  show 
whether  living  child  was  intentionally 
omitted  from  will,  8-637. 

Time  to  which  words  of  survivorship  refer  in 
devise  or  bequest  of  remainder  after  life 
estate,  14-706. 

o.  Estate  or  Interest  Conveyed. 

Term  "  cash  "  or  "  money,"  when  used  in  will, 
as  including  real  property,  20-1288. 

When  testamentary  gift  of  "  effects  "  will  be 
construed  to  include  real  property,  7- 
128. 

When  testamentary  gift  of  "  estate  "  is  to  be 
restricted  to  personalty,  3-420. 

Gift  of  "  real  estate,"  "  land,"  etc.,  in  vrill  aa 
including  leasehold,  20-1089. 

Estate  passing  by  devise  of  rents,  profits,  In- 
come, etc.,  of  land,  9-247. 

Cutting  down  clear  devise  or  bequest  by 
clauses  or  expressions  of  doubtful  im- 
port, 3-615;  10-176;  11-470. 

Words  merely  declaratory  of  purpose  or  con- 
sideration of  conveyance  or  devise  as 
creating  conditional  estate,  3-38;  12- 
227. 

When  after-acquired  realty  passes  by  will, 
18-167. 

Interest  given  by  general  bequest  of  person- 
alty with  unlimited  power  of  disposi- 
tion, 17-480. 

Estate  taken  by  devisee  of  land  contracted  to 
be  sold,  9-34. 

Estate  created  by  grant  or  devise  of  life  es- 
tate with  absolute  power  of  disposition, 
9-947. 

Validity  of  devise  over  limited  upon  indefi- 
nite failure  of  issue,  6-648. 

Effect  of  gift  over  upon  estate  taken  undei 
will,  1-882;  11-345. 
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d.  Conditional  Gifts. 

Effect  on  conditional  devise  or  bequest  of 
event  rendering  condition  impossible  of 
performance,  17—433. 

Validity  of  legacy  or  devise  conditioned  upon 
recipient  renouncing  or  embracing  par- 
ticular religious  belief,  7-656. 

Validity  of  condition  attached  to  legacy  or 
devise  against  entering  into  military  Or 
naval  service,  13-354. 

Validity  of  partial  or  limited  restraint  on 
alienation  of  fee  simple  estate,  7-319. 

Validity  of  testamentary  disposition  in  re- 
straint of  marriage,  5-138;   9-1143. 

Validiiy  of  condition  in  will  for  forfeiture  Ol 
gift  in  case  of  contest,  17-997. 

8.  Rights  and  DrrriEs  op  Beneficiabtes. 

Bistinction  between  specific  and  general  lega- 
cies of  stock,  bonds,  or  securities,  10- 
490;   19-1187. 

Bequest  of  insurance  money  as  specific  leeacv. 
10-1137. 

Enumeration  of  property  in  residuary  clause 
as  making  legacy  or  devise  specific,  11- 
765. 

Demonstrative  legacies,  4-162. 

Abatement  of  legacy  given  in  satisfaction  of 
debt,  10-158. 

Abatement  of  legacy  accepted  by  widow  in 
lieu  of  dower,  2-976. 

Ademption  of  specific  legacy  by  change  in 
character  of  property  bequeathed,  8- 
144. 

Presumption  that  subsequent  benefit  to  lega- 
tee to  whom  testator  does  not  stand 
in  loco  parentis  is  ademption  or  satis- 
faction of  legacy,  15-248. 

Construction  of  word  "  relative "  as  used  in 
statute  providing  against  lapse  of  lega- 
cies or  devises  to  relatives,  10-920. 

Effect  of  death  of  legatee  before  taking  effect 
of  legacy  given  in  pajrment  of  debt,  4- 
73. 

Primary  liability  of  lapsed  legacy  or  devise 
to  payment  of  claims  against  estate,  3- 
719. 

Estoppel  by  acceptance  of  benefit  under  will 
to  object  to  disposition  by  testator  of 
property  of  beneficiary,  9-956. 

Right  to  control  manner  in  which  another 
shall  exercise  right  of  equitable  elec- 
tion, 10-828. 

Right  of  widow  to  benefit  by  conversion  di- 
rected by  testator  when  she  elects  to 
take  against  will,  17-160. 

Effect  of  death  of  widow  within  time  for 
making  election  between  dower  and 
other  interest,  5-82, 

Effect  of  widow's  qualifying  and  acting  as 
executrix  upon  right  of  election  under 
will,  4-1037. 
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Burden  of  proving  nonpayment  of  legacy  to 
which  presumption  of  payment  nas  at 
tached,  2-747. 

Time  from  which  general  pecuniary  legacies 
draw  interest  in  absence  of  governing 
provision  in  will,  6-525. 

Right  of  devisee  of  land  encumbered  by  tes- 
tator to  have  incumbrance  discharged 
out  of  personalty  to  disappointment  Of 
8-592. 


WINDING  mP. 

Of  corporations,  see  CoePokations. 
Of  partnerships,  see  Partneeship. 


WINDOW. 

Burglary  by  opening,  see  Bubglabt. 
As  fixture,  see  Ftxtukes. 


WIRES. 

ElECTBiClTT,  see  that  title. 

Teleoraphs  and  Telephones,  see  that  title. 

Stringing  electric  wires  above  groutid  as  neg- 
ligence, 9-751. 

Liability  of  one  maintaining  wires  in  high- 
way for  injury  to  traveler  coming  in 
contact  with  live  wire,  4-709. 

Duty  and  liability  of  one  maintaining  elec- 
tric wires  in  reference  to  children,  10- 
925. 

Remedy  of  landowner  for  unauthorized  string- 
ing of  wires  above  his  premises,  9-860. 

Poles  and  wires  of  telegraph,  tetephoiw,  or 
electric  companies  generally,  as  person- 
alty or  realty,  9-1192. 

Liability  of  electric  company  for  injuries  re- 
sulting from  one  of  its  wires  charging 
wire  of  other  company  or  person,  16- 
1194. 

WTTN£SS£S. 

1.  Attendance,  Expenses,   and   Compensa- 

tion, 233. 

2.  Failtjee  to  Swear  Witnesses,  233. 

3.  Competency  Generally,  838. 

4.  PRIVrLEQED    CoMMtTNICATlONS,    233. 

5.  Examination,  234, 

6.  Privilege  of  Refusing  to  Testify,  234. 

7.  Credibility  and  Impeachment,  234. 

Alteralaon  of  instrument  by  insertion  of 
name  of,  see  Alteration  of  Instru- 
ments. 

In  arbitration  proceedings,  see  AKBEmAMON 
AND  Award. 

Contempt,  see  that  title. 

Contracts  to  procure  testimony,  see  Con- 
tracts. 

Deaf  mutes,  see  Deaf  and  Dumb  Pebsons. 

Death  of,  rendering  former  testimony  admis- 
sible, see  Evidence. 


WITNESSES. 
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To  d«eds,  see  Deeds. 

Depositions,  see  that  title. 

Dying  dieclarations,  impeachment  of,  see 
Homicide. 

Embraceky,  see  that  title. 

Evidence  given  by,  see  Evidesmce. 

ExolueJon;  from  eovtrt  loomi,  see-  Tbial. 

Exemption  from  process,  see  Summons  and 
Pbocess, 

Experts,  see  Evidence. 

Failure  of  accused  to  call  wife,  conjiBent  of 
counsel,  see  Teial. 

Former  testimony  of,  admissiljility,  see  titles. 
evidence  and'  Ckiminal  Law. 

Grand  jurors  testifying  as  to  concurrence  in 
indictment,  see  Geand  Jury. 

Guardians  as  interested  witnesses,  see  GuAB)> 
IAN  AND  Ward. 

Handwriting,  comp&teney  to  prove>  see  Hand- 
writing. 

Impi;ope<'  answer  as  reversible  eiirorj  se^ 
Trial. 

IndictnKent  based  on  testiniony  of  accijsed,  ?ee- 
Grand  Jury. 

Judge's  power  t,Q  call,  see  Ti«Ar,. 

Jury  disregarding  testimony,  see  Just  and 
Jury  Trial. 

Limiting  number  of,  see  Trial. 

To  mortgages,  see  MoRTaAGES  and  Deeds  op 
Trust. 

New  Tbial,  see  that  title. 

Oaths  and  Affirmations,  see  that  title. 

Party's  failure  to  testify,  comment  by  9,ttor- 
ney,  see  Trial. 

PBBJXJiBY,  see  that  title. 

Probate  of  will  as  affected  by  recelleetion  of, 
see  Wills. 

Prosecution's  duty  to  call,  see  Criminal  Law. 

Raped  female  ineapabje  ^  consent,  compe- 
tency of,  see  Rape. 

Right  of  part^  to  instrument  to  deny  execu- 
tion after  death  of  other  party,  see  Evi- 
denc?;. 

Slander   as  predicable  to   statements  of,   see 

LISEL  and   SJ/ANDER. 

To  wills,  see  Wills. 

1.  Attendance,  Expenses,  and  Compensa- 
tion. 

Evidence    admissible    to    show    unsuccessful 

search  for  witniejSi,  8-i68. 
Right  of  nonresident  witness  to  mileage  from 

residence  to  place  of  trial,  7-163. 
Right   to   mileage   and   per  diem   of  witness 

who  is  nonresident  of  eounty  where  trial 

is  had,   10-397. 
Taxation  as  costs  of  fees,  mileage,   etc.,  of 

witness    subpoenaed   but   not    called    to 

testify,  6-1017. 
Right  of  public  ofiBeer  to  witHeaa  feea,  19-168. 
Extra    compensation    of   expert   witness,    5- 

993;  17-715. 


2.  Failure  to  Swear  Witnesses. 

Effect,  upon  triail  and  verdict  of  failure  to 
swear  witness,  4-1023. 
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3>.  Competency  Generally, 

Conviction  of  infamous  ci;ime  iri  one  jurisdic- 
tion as  disqualiijeation  in  another  ju- 
risdiction, 5-917;  19-381. 

Proof  of  disqualification  of  witness  on  ac- 
count of  conviction  of  crime,  7-167. 

Religions  belief  a?  affecting  competency  of 
witness,  12-155. 

Competency  of  infant  as  witness,,  14-7. 

CowpeteBiey  of  Chinaman;  as,  witness^  18-563. 

Competency  of  Japanese  as  witness,  18-981. 

Competency  and  propriety  of  attorney  as  wit- 
ness, for  elient  or  adverse  party,  13-31. 

Common-law  rules  as  to  competency  of  hus- 
band and  wife  as  witnesses  against  each 
other  in  criminal  cases,  2'-881. 

Husband  or  wife  as  corapeteijt  witness  in 
prosecution  for  bigamy,  12-1 14. 

Competency  of  wife  as  witness  against  hus- 
band for  crime  committed  against  child 
of  wife,  6-187. 

Competency  at  common  law  of  one  spouse  to 
testify  for  or  against  co<Jefendant  of 
other  spouse,  4-17. 

Competency  of  one  alleged  spouse  as  witness 
against  other  in  absence  of  valid  mar- 
riage, 6-1021. 

Admissibility  of  testimony  of  married  woman 
to  prove  nonaccess  of  husband,  6-816; 
15-764. 

Right  to  compel  one  spouse  to  testify  for  or 
against  other  under  statute  removing 
disability  of  spouse  as  witness,   19-55. 

Competency  of  plaintiflf  as  witness  in  action 
by  physician  against  decedent's  estate 
for  services  rendered  to  deceased,  8-147. 

Competency  of  jjoparty  of  decedent's  repre- 
sentative to  testify  as  to  transaction 
with  decedent,  17-216. 

Competency  of  officer,  stoekhoMer,  or  agent 
of  corporation  to  testify  as  to  transac- 
tions or  communications  with  decedeii,t, 
9-181. 

Right  to  cross-examine  expert  witness  as  to 
competency  before  he  testifies,  7-583. 

Competency  of  witness  to  testify  as  to  his 
own  age,  16-592. 

Competency  of  witness  to  testify  that  person 
is  or  was  temperate  or  intemperate,  13- 
253. 

Mere  ownership  of  personalty  as  qualifying 
witness  to  testify  as  to  its  value,  8-832. 

4.  Privileged  Communications. 

Admisaibility  in  criminal  prosecution  of  dee-^ 
larations  made  by  one  spouse  in  pres- 
ence of  other,  19-528. 

Necessity  tjiat  communicatioji  to  attorney,  to 
be  privileged,  be  in  regard  to  subject- 
matter  of  employment,  4-531. 

Privileged  character  of  communication  to  at- 
torney acting  for  several  clients  jointlVi 
11-877. 
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Communications  between  attorney  and  client 
in  regard  to  testamentary  mattera  as 
privileged,  14—601. 

Privileged  character  of  commvmication  made 
to  minister  of  gospel,  7-109;  19-644. 

Necessity  that  information  communicated  to 
physician,  in  order  to  be  privileged, 
should  be  necessary  for  treatment,  15- 
582. 

Right  of  personal  representative,  heir,  or 
next  of  kin  of  party  to  waive  privileged 
communication,  10-1118. 

Waiver  of  privileged  communication  to  physi- 
cian by  express  stipulation  in  insurance 
contract,  10-57. 

Waiver  of  privilege  of  communication  to 
physician  by  bringing  action  or  intro- 
ducing evidence  concerning  disease  or 
injury,  13-945. 

Waiver  of  privilege  of  communication  be- 
tween attorney  and  client  by  client's  in- 
troduction of  testimony,  20-1285. 

Refusal  or  failure  to  waive  privileged  com- 
munication as  presumption  against 
party,  8-792. 

Effect  of  waiver  of  privileged  communication 
at  one  trial  on  right  to  claim  privilege 
at  subsequent  trial,  8-660;   15-935. 

Right  of  person  overhearing  privileged  com- 
munication to  testify  thereto,  10-178. 

5.  Examination. 

Right  of  court  to  examine  witnesses,  6-477. 

Permitting  leading  questions  as  matter  within 
discretion  of  trial  court,   17-840. 

Competency  of  abstract  question  in  examina- 
tion of  expert  witness,  20-207. 

Necessity  that  hypothetical  c(ue3tion  should 
contain  all  evidence  on  point  in  issue, 
18-646. 

Limiting  cross-examination  of  witness  to 
scope  of  direct  examination,  17-4. 

Right  of  opposite  party  to  inspect  memoran- 
dum or  paper  used  by  witness  to  re- 
fresh memory,  9-560. 

6.  PBintEGE  OF  Refusing  to  Testift. 

Comment  by  prosecutor  upon  failure  of  ac- 
cused to  testify,  3-164. 

Instruction  as  to  failure  of  accused  to  testify, 
3-909;  10-950. 

Witness  or  court  as  proper  one  to  decide 
whether  answer  to  question  asked  will 
tend  to  degrade  or  incriminate  witness, 
5-41;   11-1079;   12-661. 

Waiver  of  constitutional  privilege  by  accused 
testifying  in  his  own  behalf,  2-247; 
11-822. 

Statutes  abridging  constitutional  privilege  of 
witness,  2-177;  17-128. 

7.  CREDiBiLrrr  and  Impeachment. 

Necessity  of  laying  foundation  before  discred- 
iting witness  by  showing  bias,  20-224. 
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Admissibility  of  evidence  in  rebuttal  of  tes- 
timony showing  bias  of  witness,  14-232. 

Impeachment  of  witness  by  showing  that  he 
has  been  indicted,  16-872. 

Method  of  proving  conviction  of  crime  to  im- 
peach defendant  in  criminal  case  as  wit- 
ness, 13-643. 

Impeachment  of  witness  by  showing  his  in- 
toxication at  time  of  events  concerning 
which  he  testifies,  16-368. 

Amnesia  caused  by  personal  injuries,  15-1149. 

Admissibility  of  reputation  of  witness  at  for- 
mer residence  to  impeach  or  sustain  his 
testimony,    12-395. 

Right  to  impeach  credibility  of  witness  by 
contradicting  collateral  and  immaterial 
testimony  given  on  direct  examination, 
6-715. 

Admissibility  to  impeach  witness  of  evidence 
given  by  him  before  coroner,  16-688. 

Impeachment  of  witness  by  introduction  of 
signed  statement,  of  which  signature  is 
admitted  but  contents  are  wholly  or  in 
part  denied,  20-390. 

Right  of  party  who  calls  adverse  party  as 
witness  to  impeach  or  discredit  his  tes- 
timony, 6-711;  13-737. 

Necessity  that  instruction  that  if  jury  be- 
lieve witness  has  testified  falsely  in  one 
particular  they  may  disregard  all  his 
testimony  should  include  proviso  that 
false  testimony  must  have  been  know- 
ingly and  wilfully  given,  8-450. 


'WOMEN. 

Bbeach  of  Fbomise  of  Mabbiaoe,  see  that 

title. 
Laws   regulating  employment  of,  see  Labor 

Laws. 
Mabbied  Women,  see  cross-references  under 

that  title. 
As  notaries,  see  Notary  Public. 
Seduction,  see  that  title. 
Validity  of  imprisonment  for  contempt,  see 

Contempt. 

Girl,  female  child,  spinster,  etc.,  as  included 
in  term  "  woman,"  10-958. 


\700DS. 

gee  Trees  and  Timbes. 

WORDS   AND   PHRASES. 

"About "  when  used  with  reference  to  time, 
17-742. 

"Accident "  as  comprehending  disease,  2-140 ; 
15-886. 

"Accidental  means "  as  comprehending  in- 
tentional exertion,  1-789. 


WORDS  AND  PHEASES. 
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WORDS  AND  PHRASES  — continued. 

"Additions  "  as  term  in  fire  insurance  policy, 
8-94;   10-938. 

"After  the  fire"  as  term  referring  to  time 
for  institution  of-  suit  on  insurance  pol- 
icy, 10-824. 

"Agent "  within  statute  providing  for  service 
of  process  on  agent  of  foreign  corpora- 
tion, 19-200. 

"Appliance "  as  used  in  law  of  master  and 
servant,  19-151. 

"Appurtenances  "  of  vessels,  5-652. 

"At  courthouse  "  as  designating  place  of  sale 
under  mortgage,  11-166. 

"At  large,"  9-284. 

"Attestation,"  when  used  with  reference  to 
will,  as  including  "  subscription,"  16- 
1091. 

"Automobile,"  "motor  vehicle,"  etc.,  16-608. 

"Billiard  table"  as  including  pool  table,  11- 
67. 

"  Blood  relations  "  and  "  blood  relationship  " 
in  wills,  5-511. 

"  Bookmaking  "  within  statute  against  gam- 
ing or  gambling,  17-1084. 

"  Brother  "  as  including  half-brother,  9-140. 

"  By  virtue  of  employment  or  office ''  in  em- 
bezzlement statute,  15-443. 

"Candidates"  for  public  office,  12-109. 

"  Carrying  on  business  "  as  used  in  statutes, 
18-32. 

"  Ceased  to  be  operated  "  as  term  in  fire  in- 
surance policy,  10-800. 

"  Child  "  in  adoption  statute,  15-92. 

"  Children  "  as  designation  of  beneficiaries  of 
life  insurance,  15-529. 

"  Children "  as  including  child  en  ventre  sa 
mere,  7-134;   12-200. 

"Church"  in  liquor  statute,  9-1113. 

"Cigarettes,"  14-934. 

"  Cohabiting  "  in  fornication  or  adultery,  19- 
655. 

"  Concurrent "  as  term  in  insurance  policy, 
5-755. 

"  Confined  to  house  "  or  similar  phrase  in  ac- 
cident or  health  insurance  policy,  18- 
1111. 

"  Corporation  "  as  includine;  foreign  corpora- 
tion, 13-814. 

"  Credible  "  as  applied  to  witness  to  will,  18- 
1091. 

"Daily"  newspaper,  16-421. 

"  Debts  "  of  corporation  for  which  directors 
are  liable,  12-807. 

"Deem"  or  "deemed,"  16-480. 

"  Dependent  "  as  used  to  designate  beneficiary 
in  insurance,  7-358;   17-867. 

Dwelling  unfinished  as  dwelling  house  within 
law  of  arson,  15-547. 

"  Effects  "  in  testamentary  gift  as  including 
realty,  7-128. 

"  Engaged  chiefiy  in  farming "  within  bank- 
ruptcy law,  16-511. 


WORDS  AND  PHRASES  —  coMtinued. 

"  Estate "  in  testamentary  gift  as  restricted 
to  personalty,  3-420. 

"Estray,"  9-284. 

"  Et  al."  in  place  of  names  in  process,  plead- 
ings, etc.,  14-571. 

"  Family  "  as  used  to  designate  beneficiaries 
in  insurance,  7-684;   11-570. 

"  Final  submission  "  precluding  dismissal,  4- 
510. 

"  From "  as  word  of  inclusion  or  exclusion, 
15-27. 

"  Game  "  as  used  in  game  laws,  20-621. 

"  Goods,  wares,  and  merchandise "  within 
sales  in  bulk  acts,  5-800. 

Goods,  wafes,  merchandise,  etc.,  within  pur- 
view of  statutes  prohibiting  sales  on 
Sunday,  13-856. 

"Graft,"  19-1079. 

"  Gross  earnings "  of  railroad  company,  16- 
429. 

"  Heirs  "  as  used  to  designate  beneficiaries  in 
insurance,  5-458. 

"Improvement"  by  cultivation  of  land,  17- 
406. 

"  Intoxicated  "  in  accident  policy,  13-516. 

"  Issue  "  and  "  lawful  issue  "  as  regards  il- 
legitimates, 5-936. 

"  Joint  trespassers  "  as  including  joint  libel- 
ants, 1-875. 

"  Keeping  "  in  clause  of  fire  insurance  policy, 
13-540;   19-414. 

"Kill,"  "killed,"  "killing,"  etc.,  20-100. 

"  Living  together "  in  fornication  or  adul- 
tery, 19-655. 

"Local"  statutes,  4-659. 

"  Loss  "  within  meaning  of  statute  terminat- 
ing seamen's  wages  upon  loss  of  vessel, 
6-68. 

"  Malicious "  in  statute  defining  malicious 
mischief,  1-494;  16-336. 

"  Manufacturer  "  as  including  electric  light 
and  power  company,  7-726. 

"  Manufacturer  "  as  including  gas  company, 
10-668. 

"  Materials  "  in  mechanics'  lien  laws,  5-446 ; 
9-309. 

"  May  "  and  "  shall "  occurring  in  same  stat- 
ute, 4-420. 

"  Merchanaise  "  as  including  vessels,  11-681. 

"  Moneyed  corporation,"  20-136. 

"  Monument "  as  used  in  will  directing  monu- 
ment to  be  erected  for  testator  or  other 
person,  19-1158. 

"  More  or  less  "  in  deed,  12-297. 

"  More  or  less "  in  personal  property  con- 
tracts,  12-294. 

"Mutilate,"  1-25. 

"Negro,"  20-1307. 

"Newspaper,"  16-417. 

"  Next  regular  election "  or  "  next  general 
election,"  etc.,  in  provision  fixing  term 
of  public  office,  10-1140. 
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WOEDS  AND  PHRASES  — eoitttfiued. 

"  Now "    as    term    describing    conditicot    of 

leased  premises,  15-881. 
"  Officer  "  of  private  corporation  as  including 

,  agent,  5-223. 
"  Ordinary  "  as  applied  to  high  and  low  water 

mark,  17-149. 
"  Original  package  "  in  interstate  commerce, 

12-1116. 
"  Owner "    in    statute    limiting    liability    of 

owner  of  vessel.  11-32. 
"  Owner  "  in  statute  providing  for  consent  or 
remonstrance    of    property    owners    to 
issuance  of  liquor  license,  16-1229. 
"Party"   in  statute  disqualifying  judge  re- 
lated to  party,  15-533. 
"Passage  of  act,"  3-737. 
"  Person "  as   including  private  cetrporation, 

20-737. 
"Place"  in  statute  against  gaming  or  bet- 
ting, 7-240. 
"  Po'isoning"  in  accident  policy,  1-255. 
"  Presence  "  of  court  in  which  contempt  may 

be  committed,  17-220- 
"Profits,"  20-683. 

"  Property "    as    including    standing    timber 
within  meaning  of  Are  insurance  policy, 
6-569. 
"  Prop^ty  "  "within  false  pretenses  statute  as 

including  bills  and  notes,  9-970. 
"Public  works,"  11-5W. 
"  Relative  "  in  statute  against  lapsing  of  lega- 
cies or  devises,  10-920. 
"Right  heirs"  as  used  in  will,  ie-298. 
"  Satisfactory  "  in  contract  of  safe  providing 

that  title  shall  be  satisfactory,  8-273. 
"  Servants  "  as  used  to  designate  legatees,  2- 

866. 
"  Schoiol "   or   "  schoolhouse  "   within   statute 
prohilntirig  sale  of  liquor  within  certain 
distance  thereof,   16-924. 
"Seaman,"  17-104. 
"  Severe  "  or  "  serious  "  illness  in  application 

for  life  insurance  policy,  20-291. 
"  Sidewalk,"  20-1046. 
"Similar,"  18-792. 

"  Sister  "  as  including  half-sister,  9-140. 
Special  or  local  assessments  as  taxes  within 

meaning  of  lease,  12-589. 
"  Storing "  as  term  in  fire  insurance  policy, 

13-540;   19^14. 
"  Survivor  "   as  meaning   "  other  "   in  wills, 

4-58i; 
"Timber,"  19-1051. 
"  To  "  in  computation  of  time,  2-518. 
"  Total  disability  "  in  accident  policy,  7-815. 
"  Under  the  influence  of  intoxicants "  in  iwci- 

dent  policy,  13-516. 
"  Unmarried  woman  "  within  statute  relating 

to  seduction,  17-65. 
"  Using  "  as  term  of  fire  insurance  policy,  13- 
540;  19-414. 


WORDS  AND  PHRASES— eo«tMti(e«2. 

"Yieinity,"  18-736. 

"  Voluntary  exposure  to  unnecessary  danger  " 
in  accident  policy,  10-451;  18-1125. 

Water  rents  as  taxes  or  rates  within  mean- 
ing of  lease,  8-111. 

"Wear  and  tear"  clause  in  lease,  13-96. 

"  Wearing  apparel "  in  exemptioH  statutes, 
15-150. 

"  Wife  "  as  designation  of  benefici.iry  under 
will,  12-756. 

"  Woman  "  as  including  girl,  female  child, 
spinster,  etc.,  10-9S8. 

"Wound,"  12-183. 


\irOBK   AND    I.ABOR. 

Attorney's  right  to  recover  for  services,  see 
Attorkbts  at  ItiW. 

Labob  Laws,  see  that  title. 

Mastee  and  Servant,  see  that  title. 

Mechanic's  lien  for,  see  Mechanics'  Liens. 

Performance  of  on  credit  as  usury,  see  Ustray. 

Physician's  right  to  recover  for  services,  see 
Physicians  and  Subgeons. 

Runnins?  of  statute  of  limitations  against  ac- 
tions for,  see  Limitations  of  Actions. 

Statute  of  frauds  as  applicable  to  contracts 
involving,  see  Fka^ids,  Statute  op. 

Sunday  laws,  see  Sundays  and  Holidays. 

Unlicensed  practitioner's  right  to  recover  for 
services,  see  Physicians  and  Surgeons. 

Implied  contract  to  pay  for  services  rendered 

by  brother  or  sister  in  same  family,  8- 

203. 
Right  of  child  to  recover  for  services  rendered 

during  minority  to. person  stawding  in 

loco  parentis,  20-394. 


WORKING   CONTRACTS. 

See    CONTEACTS. 

WORKS   OF   NECESSITT. 

Within  Sunday  laws,  see  Sundays  and  Holi- 
days. 

^rORSHIP. 

Chdbches,  see  that  title. 

WDUND. 

What  constitutes  "wound,"  ia-183. 

WRECK. 

Value  of  as  element  in  determining  loss,  see 
Insurance. 
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WRITINGS. 

As  false  pretenses,  see  False  Pretenses  and 
Cheats. 

Forgery,  see  that  title. 

Handwriting,  see  that  title. 

Identification  of  author  of  by  spelling,  punc- 
tuation, etc.,  see  Authorship. 

Letters,  see  that  title. 

Parol  evidence  affecting,  see  Evidence. 

Possession  of  written  evidences  of  indebted- 
ness as  raising  presumption  of  paj'ment, 
see  Payment. 

Reformation  of  Instruments,  see  that  title. 

Statute  of  frauds,  see  Frauds,  Statute  of. 

Verbal  admissions  as  to  contents  of,  see  Evi- 
dence. 

IVBITS. 


WEITS  —  continued. 

Mandamus,  see  that  title. 

Prohibition,  see  that  title. 

Replevin,  see  that  title. 

Quo  Warranto,  see  that  title. 

Summons  and  Process,  see  that  title. 


WRONGS. 

See  Torts  and  cross-references. 
Crimes,  see  Criminal  Law. 


X-RAYS. 

X-ray  photographs  as  evidence,  8-435. 


Of  assistance,  see  Assistance,  Writ  of. 
Of  error,  see  Appeal  and  Error. 
Habeas  Corpus,  see  that  title. 
Injunctions,  see  that  title. 


YEAR. 

Contracts   not   to   be   performed   within,    see 
Frauds,  Statute  of. 
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American  and  English  Annotated  Cases. 


VOLUMES     1-20. 


ABANDONMENT. 

Abandoned  property  as  derelict,  see  Salvage. 

Abandonment  of  wife  as  a  crime,  see  Cbim- 
iNAi  Law,  7  a  ( 1 ) . 

Adverse  possession  as  affected  by  abandon- 
ment of  premises,  see  Advebse  Posses- 
sion. 

Condemnation  of  abandoned  railroad,  see 
Eminent  Domain,  5. 

Conspiracy  to  procure  abandonment  of  wife, 
see  CoNSPiBACT,  1  a. 

Eight  oi  insurance  company  to  abandon  is- 
suance of  particular  class  of  policies, 
see  Insueance,  1  a. 

Renunciation  of  contract  of  affreightment  by 
abandonment  of  vessel,  see  Ships  and 
Shipping,  2  b. 

Eights  of  landlord  on  abandonment  by  ten- 
ant, see  Landix)Ed  and  Tenant,  3  g. 

Particular  Matters  and  Things. 
Cemetery,  see  Cemeteries,  1. 
Contracts  generally,  see  Contracts,  5b  (5). 
Contract  to  sell  land,  see  Frauds,  Statute 

OF,  4  a. 
Corporate  purposes,  see  Corporations,  2  d. 
Homestead,  see  Homestead,  6. 
Location  of  railroad,  see  Eailroads,  2  b. 

Pleadings  and  Proceedings. 
Answers,  see  Pleading,  4  a  (9). 
Assignments  of  error,  see  Appeal  and  Ebeor, 

10  a. 
Demurrers,  see  Pleading,  5  h. 
Eeturn  to   prohibition   abandoned  by  motion 

to  dismiss,  see  Prohibition,  4. 

Real  estate  —  abandonment  Tiy  state. 

—  An   abandonment  of   land    conveyed  by   a 
state  to  the  United  States  is  not  shown  by 


the  fact  that  a  street  has  been  opened  over 
such  land  and  is  used  as  a  thoroughfare. 
Baker  v.  State   (Tex.),  11-751. 

—  abandonment  by  individnal.  —  The 
mere  failure  for  a  long  period  to  pay  taxes 
on  land  granted  by  the  state,  or  to  take 
actual  possession  and  prevent  trespasses, 
does  not  establish  an  abandonment  of  the 
ownership.     Phy  t7.  Hatfield   (Tenn.),  19-374. 

Property  in  market  qnotations.  —  A 
board  of  trade,  which  has  a  right  of  prop- 
erty in  market  quotations  collected  in  its  ex- 
change, does  not  surrender  or  dedicate  them 
to  the  public  by  permitting  subscribers,  to 
whom  the  quotations  are  communicated  on 
condition  that  they  shall  not  be  made  public, 
to  post  them  on  blackboards  in  their  places 
of  business,  where  the  posting  is  done  for  the 
advantage  of  subscribers,  and  not  of  the  pub- 
lic, and  does  not  make  the  knowledge  of 
quotations  genera],  or  make  them  accessible 
to  the  public  as  of  right,  or  render  them  of 
no  further  value.  A.  M.  McDearmott  Com- 
mission Co.  V.  Board  of  Trade  (U.  S.),  8-759. 


ABATEMENT   AND   REVIVAL. 

1.  Another  Suit  Pending,  240. 

2.  Death  of  Party,  240. 

3.  Revival  of  Action.  240. 

Abatement  of  nuisances,  see  Nuisances,  5. 
Abatement     of     particular     proceedings,     see 

Breach  op  Promise  op  Marriage.  2  h; 

Divorce,  10. 
Amending  plea  in  abatement,  see  Pleading, 

9  c. 
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Pleading  garnishment  in  abatement  of  ac- 
tion by  principal  defendant  against  gar- 
nishee, see  Garnishment,  5. 

Pleas  in  abatement,  see  Pisading,  6. 

Revival  of  cause  of  action  barred  by  limita- 
tion, see  Limitation  of  Actions,  5. 

Eevival  of  expired  contract  for  sale  of  realty, 
see  Teauds,  Statute  of,  4  b  ( 1 ) . 

Survival  of  cause  of  action  for  death  by 
wrongful  act,  see  Death  by  Wbongful 
Act. 

1.  Another  Sitit  Pending. 

ActioA  in.  pfersoCiAiii  in  state  coiAt 
pending  in  rem  proceeding  in  federal 
conrt.  —  A  proceeding  in  rem  pending  in  a 
federal  court  cannot  be  pleaded  in  abatement 
of  an  action  in  personam  instituted  in  a  state 
court  between  the  same  parties,  the  subject- 
matter  not  being  the  same  in  each  action. 
Trimble  v,  Kstnsas  City,  etc.,  E.  Oo.  (Ma), 
1-563. 

Qno  warranto  and  injunction.  —  A 
quo  warranto  proceeding  to  try  the  title  to 
a  public  office  will  not  be  dismissed  on  the 
ground  that  an  action  for  injunction  is  pend- 
ing between  some  of  the  parties,  in  a  tribunal 
having  concurrent  jurisdiction,  to  restrain 
the  defendants  from  exercising  the  duties  of 
such  office,  as  the  cause  of  action  and  the 
parties  are  not  the  same.  State  ew  rel. 
Jernigan  v.  Sti«kl^  (S.  Gar.),  15^136^ 

S«it  marked  "  ended "  on  docket.  — 
The  plea  of  another  aetion  pending  in  a  eourt 
of  concurrent  jurisdiction  will  be  overruled 
where  it  appears  that  a  demurrer  to  the  com- 
plaint was  sustained  by  the  judge  of  such 
court,  and  the  case  was  in  his  handwriting 
marked  "«nded"  on  the  docket,  the  judge 
stating  that  a  formal  order  of  dismissal  is 
unnecessary.  State  «c  rei  Jernigan  v.  Stick- 
ley  (S.  Car.),  15-136. 

2.  Death  of  Partt. 

Statntory  pw)visions.  —  Under  the  Mis- 
souri statute  changing  the  common-law  rule 
that  actions  in  tort  do  not  survive  the  death 
of  either  the  wronged  of  the  wrongdoer,  by 
providing  for  the  survival  of  actions  "  for 
wrongs  done  to  property,  rights,  or  interest 
of  another,"  but  excepting,  am&ng  other  ac- 
tions, "  actions  on  the  case  tor  injuries  to 
the  person  of  the  plaintiflf,  or  to  the  person 
of  the  testator  or  intestate,"  no  action  of 
tort  to  the  person  survives  the  deatb  of 
either  the  wronged  or  the  wrongdoer.  Bates 
V.  Sylvester   (Mo.),  12-457. 

Wifct  law  goTcrns.  —  The  question 
whether  a  common-law  action  for  personal 
injuries  survives  the  death  of  the  plaintiff  is 
a  question  not  of  procedure  but  of  right,  and 
must  be  determined  by  the  law  ot  the  state 
where  the  action  has  been  brought,  though 
the  injuries  were  inflicted  in  another  state. 
Martin  v.  Wabash  E.  Co.  (U.  S.),  «-582. 

Action  for  personal  imjnries.  —  Under 
a  stsitute  providing  for  survival  of  "  actions 
to  recover  damages  for  an  injury  to  persons  " 
(Kurd's  Rev.  St.  IH.  1903,  c.  3,  §  123)  a 
cause  of  action  for  personal  injuries  survives 


the  death  of  the  person  injured,  unless  his 
death  results  from  such  injuries.  Martin  i". 
Wabash  R.  Co.   (U.  S.),  6-582. 

Actions  for  injuries  to  property  — 
breach  of  duty  by  attorney.  —  Under  the 
Indiana  statutes,  a  cause  of  action  against 
an  attorney  for  a  breach  of  duty  injuriously 
affecting  his  client's  property  rights  and  in- 
terests, survives  the  death  of  either  party. 
Newman  v.  Gates   (Ind.),  6-649. 

—  injury  to  property  by  act  causing 
owner's  death.  —  Where  the  walls  of  a  city 
r«serv«ir  fall  and  <Miuse  simultaneous^  an 
injury  to  the  property  of  a  ]pelfsbft  aad  the 
death  of  the  owner,  and  tlie  city  pays  into 
the  hands  of  a  stakeholder  a  fund  to  cover 
the  damages  for  the  injury  to  the  property, 
the  owner's  administrator  and  not  his  heir 
is  entitled  to  the  fund,  as  the  cause  of  action 
for  the  injury  to  the  property  accrues  dur- 
ing the  lifetime  ai  the  owner  and  survivfs  to 
hi«  .personal  wptesftfltative-.  Mast  v.  Sajip 
(N.  Car.),  6-384. 

Death  pending  appeal.  —  An  action  for 
libel  or  slander  does  not  abate  on  the  death 
of  the  defendant  after  a  verdict  and  judgment 
for  the  plaintiff'  unless  the  judgment  is  set 
aside  or  reVelfsed,  though  the  proceedings  are 
stayed  by  an  appeal  and  supersedeas.  Miller 
V.  Nuckolls   (Ark.),  6-513. 

3.  Revival  -of  Agtjon. 

Time  of  revival.  —  Under  the  Rhode 
Island  statute  providing  that  "  an  order  to 
revive  an  action  against  the  representatives 
or  suecessor  of  a  defendant  shall  not  be  made 
without  the  consent  of  said  representatives 
or  successor,  unless  in  one  year  from  the 
time  it  could  have  been  first  made,"  an  order 
of  revival  may  be  made  within  one  year  after 
the  death  of  the  defendant,  provided  one  year 
has  not  elapsed  since  the  appointment  and 
qaalifioation  of  his  executor.  First  National 
Bank  v.  Hazie  (R.  I.),  8-1123. 


ABBREVIATIONS. 

F.  0.  B.,  see  Sales,  2. 
L.  S.,  see  SEAts. 

Judicial    notice    of   abbreviations,   see   Evi- 
dence, 1  e. 

Abbreviations  in  judicial  doctttnentn. 

—  The  use  of  abbreviations  in  judicial  docu- 
ments is  dangerous  and  to  be  avoided, 
Eichorn  v.  New  Orleans,  etc.,  R.  Co.  (La.), 
3-&8. 

Use  of  "  et  al."  in  snbpcena.-^Althongb 
the  words  et  al.  are  incapable  of  standinf;  in 
the  place  of  the  names  of  the  parties  required 
by  statute  to  be  stated  in  a  subpoena  or  a 
writ  «f  error,  yet  when  there  is  no  Statute 
or  rule  requiring  the  names  of  the  parties  to 
be  indorsed  on  the  copy  of  a  subpoena,  the 
words  et  al.  may  be  used  in  indorsing  the 
title  of  the  cause  on  such  copy.  Saddler  ». 
Smith  (Fla.),  14-570. 

Judicial  notice  of  meaning.  —  The  ab- 
breviation "  Pres."  for  president  is  of  such 
commoc   use  that  courts  will   take  judicial 
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notice   of    its    meaning.     Griffin    v.   Etskine 
(Iowa),  9-1193. 

Parol  evidence  to  explain.  —  Parol  evi- 
dence is  admissible  to  show  that  the  abbrevia- 
tion "  Pt.,"  written  after  the  name  of  the 
payee  of  a  draft,  was  employed  for  the  pur- 
pose of  indicating  that  the  payee  was  the 
president  of  the  bank.  Griffin  ».  Erskine 
(Ibwa),  9-1193. 

ABDtrCXION. 

Sight  of  mother  to  sne.  —  The  mother 
cannot  maintain  an  action  for  enticing  her 
infant  child  from  tlie  home  when  her  hus- 
band and  the  father  of  her  child  is  alive  and 
resides  with  her.  Sopef  v.  Igo  (Ky.),  11- 
1171. 


ABERRATION. 

Mental  aberration  as  affecting  testamentary 
capacity,  see  WiLrs,  4  b. 


ABETTORS. 

See  AcCESsoBlEs   and  Other  Paetigipants 
IN  Cbime. 


ABOLITION. 

r-.rms  of  action,  see  A<3tions. 

?\tuBi<!ipaI    offices,   see   Municipal   Cobpoba- 

TIONS,   13. 


ABORTION. 

1.  PEBSONS   LlABtE,    241. 

2.  Indictment,  241. 

3.  Ettdence,  241. 

a.  Admissibility,  241. 

b.  Presumptions      and      burden      of 

Proof,  242. 

c.  Weight  and  sufilciency,  242. 

1.  Pebsons  Liable. 

Aiding  and  abetting  act. —  In  a  prose- 
cution  tor  crimifia!  abortion  resulting  in 
death,  the  defendant  can  be  convicted  even 
though  it  is  not  shown  that  he  himself  han- 
dled the  instrument  with  which  the  criminal 
operation  was  performed,  if  he  was  present 
aiding  and  assisting  in  the  operation  for  the 
purpose  of  procuring  a  miscarriage  and  any 
one  else  was  using  the  instrument  for  that 
purpose.     Com.  v.  Sinclair    (Mass,),   11-217. 

Woman  as  accomplice.  —  Where,  under 
the  statute  against  pi'ocuring  a  miscarriage, 
the  woman  on  whom  it  is  procured  is  not 
liable  to  indictnaent,  she,  by  consenting  to  the 
iralawful  operation,  does  not  become  an 
accomplice  in  the  crime,  and  the  person  pro- 
ilucing  the  miscarriage  may  therefore  hn  con- 
victed upon  the  uncorroborated  testimony  of 
the   woman,   though   her   attltiide   of   consent 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  16. 


to  the  act  should  be  considered  upon  the 
question  of  her  credibility.  Thompson  t>. 
United  States  (D.  C),  12x1004. 

2.  Indictment. 

Name  or  deseription  of  instrnin«Ht 
used. —  An  indictment  for  abortion  resulting 
in  death  which  fails  to  give  the  name  or 
description  of  the  instrument  alleged  to  have 
been  used  fails  to  set  out  the  charge  against 
the  defendant  with  sufficient  fulness  to  deprive 
him  of  his  right  to  require  a,  bill  of  particu- 
lars, and  his  absolute  right  to  such  bill  is 
not  affected  by  the  fa.ct  that  he  has  been 
tried  twice  befoi^e  on  the  same  cliarge  and 
may  already  possess  the  information  asked 
for.     Com.    V.    Sinclair    (Mass.),    11-217. 

Where  a  count  in  an  indictment  for  pro- 
ducing an  abortion  resulting  in  death  charges, 
following  closely  the  language  of  the  statute, 
that  the  defendant  with  intent  to  procure  the 
miscaraiage  of  a  named  woman  "did  unlaw- 
fully use  a  certain  instrument "  upon  her 
body,  a  motion  to  quash  the  indictment  on 
the  ground  that  the  count  contains  neitlier  a 
description  of  the  instrument  cliarged  to  have 
been  used  nor  an  averment  that  it  was 
unknown  to  the  grand  jurors  is  pixjperly 
overruled,  as  the  defendant  lias  the  right,  if 
the  charge  is  not  fully,  plainly,  and  formally 
set  out,  to  require  the  prosecution  to  file  a 
statement  of  such  particulars  as  may  be 
necessary  to  infown  him  of  the  nature  of  the 
crime  charged.  Com.  v  Sinclair  (Mass.), 
11-217. 

3.  Evidence. 
a.  Admissibility. 
^  Expert  medical  testimony.*-  Physi- 
cians who  have  qualified  as  medical  experts 
and  who  attended  and  examined  a  woman 
after  an  alleged  abortion  had  been  produced 
on  her  are  competent  to  testify  as  to  their 
opinions  concerning  the  kind  of  intrutoent 
used  in  the  operation  and  the  mode  of  nsing 
it  which  would  pi'oduce  the  conditions  tbey 
found.    Com.  V.  Sinclair   <M:ass.),  11-217. 

In  a  criminal  prosecution  for  procuring  the 
miscarriage  of  a  pregnant  Woman,  the  opin- 
ion of  a  physician,  based  on  the  conditions 
observed  in  the  examination  of  the  Woman, 
that  there  had  been  a  recent  miscarriage,  is 
admissible.  Thompson  v.  United  States  (D. 
t5.),  12-1004. 

ileolaration  of  xromau.  —  In  a  prosecu- 
tion foi"  criminal  abortion  resulting  In  death, 
testimony  by  physicians  as  to  statements 
made  to  them  by  the  deceased  that  she  had 
been  operated  on  to  get  rid  of  her  pregnancy 
and  that  the  operation  had  been  followed  by 
a  miscarriage  is  inadmissible  although  given 
In  connection  with  the  opinions  of  the  wit- 
nesses as  to  what  the  deceased  wa?s  suffering 
from  when  they  visited  her  after  the  alleged 
operation,  and  together  with  statements  made 
to  them  by  her  as  to  her  symptoms,  sensa- 
tions, and  sufferings.  Com.  v.  Sinclair 
(Mass.),  11-217. 

Admissions  by  accused.  —  In  a  pro'secu- 
tion  for  criminal  abortion  resulting  In  death 
testimony   that   the   defendant  stated   to   the 
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witness  "  that  he  had  a  patient  at  the  relief 
station  who  was  very  ill "  and  "  that  if  any- 
thing happened  it  would  be  twenty  years 
for  him,"  and  that  one  day  after  the  death 
of  the  deceased  defendant  asked  the  witness 
to  lend  him  two  dollars,  with  the  statement 
that  he  wanted  to  "go  to  Lynn,"  is  properly 
admitted.     Com.  v.  Sinclair   (Mass.),  11-217. 

False  statement  by  accused. —  In  a 
prosecution  for  criminal  abortion  resulting 
in  death,  evidence  of  false  statements  made 
by  the  defendant,  denying,  in  effect,  that  he 
had  had  any  dealings  with  the  deceased 
woman  or  remembered  her,  is  admissible. 
Com.  V.  Sinclair   (Mass.),  11-217. 

Entries  in  account  book.—  In  a  prose- 
cution for  criminal  abortion  resulting  in 
death,  parol  evidence  that  the  defendant 
kept  an  account  book  which  contained  the 
name  of  the  deceased  woman,  and  which  he 
denied  having,  is  admissible.  Com.  v.  Sin- 
clair (Mass.),  11-217. 

Connecting  defendant  Tritb  offense.— 
In  a  prosecution  for  criminal  abortion  result- 
ing in  death,  evidence  that  the  deceased 
woman  had  in  her  possession  a  slip  of  paper 
bearing  the  defendant's  name,  immediately 
before  and  after  the  opei'ation,  held  com- 
petent.    Com.  V.  Sinclair   (Mass.),  11-217. 

Former  prosecution  for  like  offense. 
—  Where,  in  a  prosecution  for  procuring  a 
miscarriage,  the  only  direct  testimony  to 
the  commission  of  the  offense  is  the  testi- 
mony of  the  woman,  and  this  is  met  by  the 
practically  unsupported  denial  of  the  defend- 
ant, it  is  prejudicial  error  to  require  the 
defendant  to  testify,  on  cross-examination, 
as  to  verdicts  of  guilty,  afterwards  set  aside, 
which  had  been  returned  against  him  in  a 
former  prosecution  for  a  like  offense.  Thomp- 
son V.  United  States  (D.  C),  12-1004. 

b.   Presumptions  and  burden  of  proof. 

Physical    condition    of    woman.^The 

necessity  of  an  abortion  to  save  the  woman's 
life  is  negatived  by  showing  that  she  was 
healthy  and  in  normal  condition  at  the  time; 
but  the  good  health  and  physical  condition 
of  thp  woman  are  not  to  be  presumed,  but 
must  be  affirmatively  proved.  State  v.  Wells 
(Utah),  19-631. 

—  necessity  to  save  life. —  In  Utah,  the 
burden  of  proving  that  an  abortion  was  not 
necessary  to  save  the  life  of  the  woman  is 
imposed  on  the  state  by  the  statute  (Comp. 
Laws  1907,  §  4226)  which  defines  the  crime 
of  abortion  as  procuring  the  miscarriage  of  a 
woman  "  iinless  the  same  is  necessary  to 
preserve  her  life."  State  v.  Wells  (Utah), 
19-631. 

c.  Weight  and  sufficiency. 

—  proof  of  corpus  delicti. —  In  Utah  the 
corpus  delicti  of  a  criminal  abortion  is  not 
proved  merely  by  showing  that  the  defend- 
ant performed  an  operation  on  a  pregnant 
woman,  in  consequence  of  which  she  had  a 
miscarriage,  where  the  prosecution  is  under 
a  statute  (Comp.  Laws  1907,  §  4226)  which 
defines  the  offense  as  procuring  the  miscar- 
riage   of    a,    woman    "  unless    the    same    is 


necessary    to    preserve    her    life."    State    v. 
Wells  (Utah),  19-631. 

—necessity  to  save  life.— The  absence 
of  the  necessity  of  an  abortion  to  save  the 
woman's  life  is  not  established  merely  by 
showing  that  she  was  an  unmarried  woman 
twenty-five  years  old,  that  she  was  about  four 
months  advanced  in  pregnancy  by  the  defend- 
ant at  the  time  of  the  abortion,  and  that 
the  defendant  prior  thereto  had  given  her 
some  pills,  without  any  evidence  as  to  the 
condition  of  her  health  or  other  physical  con- 
ditions, or  any  evidence  from  which  such 
conditions  might  be  inferred.  State  v.  Wells 
(Utah),  19-631. 


ABSENCE. 

Absence  from  land  as  abandonment  of  home- 
stead, see  Homestead,  6. 

Absence  of  witness  as  ground  for  continuance, 
see  Criminal  Law,  6  d  ( 2 ) . 

Imposing  sentence  in  absence  of  defendant, 
see  Criminal  Law,  7  b   (4). 

Loss  of  domicil,  see  Domicil. 

Operation  of  statute  of  limitations  as  affected 
by  absence,  see  Limitation  of  Actions, 
4b  (1). 

Presumption  of  death  from  absence,  see 
Death. 


ABSENTEES. 

Decree  for  alimony  against  absentee,  see 
Alimont  and  Suit  Money,  2. 

Testimony  of  absent  witnesses,  see  Deposi- 
tions. 


ABSTRACTORS. 

Abstract  of  record,  see  Appeal  and  Ebbob, 

8  o. 
Duty  to  furnish  abstract  of  title,  see  Vendoe 

AND    PCBOHABEB,    3    d. 

ABSTRACTS  OF  TITLE. 

1.  Liability    of    Abstkactoe    to    Cub- 

TOMEB,  242. 

2.  Liability  of   Abstbactok   to   Thibd 

Pebson,  243. 

1.  Liability  of  Absteactob  to  Customeb. 

Failure    to    eseroise    ordinary    care.— 

Where  an  abstract  of  title  purports  to  state 
the  contents  or  substance  of  a  deed,  will,  or 
other  instrument,  and  there  is  nothing  on 
the  face  of  the  abstract  to  indicate  an  error, 
the  customer  is  justified  in  relying  upon  it 
without  making  an  original  investigation, 
and  if  there  is  an  error  in  the  abstract, 
through  reliance  upon  which  the  customer 
sustains  injury,  he  may  hold  the  abstractor 
liable  therefor,  provided  the  error  complained 
of  is  such  as  could  have  been  avoided  by  the 
exorcise  of   ordinary  care   and   skill   on   the 
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part  of  one  possessing  qualifications  adapted 
to  the  business  of  abstracting.  Equitable 
Bldg.,  etc.,  Assoc,  v.  Bank  of  Commerce,  etc., 
Co.   (Tenn.),  12-407. 

—  failure  to  examine  originals. —  An 
abstractor  who  interprets  a  note  or  memo- 
randum of  a  will  as  devising  an  estate  in  fee 
to  the  person  whose  title  he  is  investigating, 
and  so  reports  to  his  client,  without 
referring  to  the  records  to  examine  the  orig- 
inal will,  or  the  will  as  recorded  in  the 
county  clerk's  ofiSce,  which  wovild  have  shown 
that  only  a  life  estate  was  devised,  is  negli- 
gent, and  is  liable  to  his  client  for  a  loss 
occasioned  thereby.  Equitable  Bldg.,  etc., 
Assoc.  V.  Bank  of  Commerce,  etc.,  Co.  (Tenn. ) , 
12-407. 

—  scope  of  contract. —  Where  the  alleged 
defect  in  an  abstract  of  title  is  in  respect 
to  a  certain  will  referred  to  therein,  and  the 
abstractor  claims  that  its  contract  was  to 
furnish  an  abstract  only  of  such  instruments 
as  were  of  record  in  the  county  register's 
office,  and  the  certificate  does  in  fact  refer 
only  to  the  register's  oflice,  where  no  wills 
are  recorded,  yet  where  the  body  of  the 
abstract  refers  for  the  number  of  the  will 
in  question  to  the  will  book,  and  purports 
to  state  its  substance,  and  this  number  is 
required  to  make  the  complement  of  the 
twenty-three  instruments  mentioned  in  the 
aggregate  in  the  certificate,  the  contract  of 
the  parties  must  be  held  to  apply  to  the  will. 
Equitable  Bldg.,  etc.,  Assoc,  v.  Bank  of  Com- 
merce, etc.,  Co.    (Tenn.),  12-407. 

2.  LiABnjTT  OF  Abstbactob  to  Thibd  Peesoit. 

General  rule  stated.—  An  abstractor  is 
liable  only  to  the  person  to  whom  he  fur- 
nished the  abstract,  and  is  not  liable  to  a 
third  person  with  whom  the  customer  uses 
the  abstract  in  procurement  of  money  or 
property,  unless  there  is  a  republication  of 
the  abstract  to  such  third  person.  Equitable 
Bldg.,  etc.,  Assoc,  v.  Bank  of  Commerce,  etc., 
Co.   (Tenn.),   12-407. 

—  lender  of  money. —  The  lender  of 
money  in  reliance  on  a  defective  abstract  of 
title  furnished  to  the  husband  of  the  borrower 
by  an  ab.stract  company  without  any  knowl- 
edge of  the  purpose  for  which  it  was  intended 
to  be  used,  sustains  no  privity  of  contract 
with  the  abstract  company  and  cannot  main- 
tain an  action  against  it  for  a  loss  occasioned 
by  such  defective  abstract.  Equitable  Bldg., 
etc.,  Assoc.  V.  Bank  of  Commerce,  etc.,  Co. 
(Tenn.),  12-407. 


infer    malice.     Pittsburg,     etc.,     R.     Co.     v. 
Wakefield  Hardware  Co.    (N.  Car.),  3-720. 

Action  in  foreign  jurisdiction. — Where 
a  creditor  brings  suit  against  his  debtor  in 
a  foreign  jurisdiction  for  the  sole  purpose  of 
vexation  and  oppression,  the  remedy  of  the 
debtor,  if  any,  is  at  law  for  the  malicious 
abuse  of  process,  and  not  by  suit  in  equity 
for  an  injunction.  Greer  v.  Cook  (Ark.), 
16-671. 


ABUTTING  OWNERS. 

See  generally  Adjoining  Landowners. 
Personal    liability    for    public   improvements, 

see  Special  or  Local  Assessments,  1. 
Rights,   duties,   and   liabilities   in   respect  to 

highways,  see  Streets  and  Highways, 

7  p. 


ACCELERATION. 

Accelerating  cause  of  death  as  homicide,  see 

Homicide,  1. 
Accelerating  maturity  of  debt  as  usury,  see 

UsxiBT,  1  h. 


ACCEPTANCE. 

See  Bills  and  Notes,  5;  Checks,  3;  Deeds, 
1  d. 

Acceptance  of  benefits  as  consideration  for 
contract,  see  Contracts,  2  d. 

Dedication  of  highway,  see  Steebts  and 
Highways,  2  a. 

Effect  of  acceptance  of  bid,  see  Auctions  and 
Auctioneers. 

Effect  of  acceptance  of  goods  sold  under 
verbal  contract,  see  Frauds,  Statute 
OP,  9  b. 

Franchise  of  gas  company,  see  Gas  and  Gas 
Companies,  4  a. 

Necessity  for  acceptance  of  gift  causa  mortis, 
see  Gifts,  2  b. 

Necessity  for  acceptance  to  make  subscrip- 
tion binding,  see  Subscriptions. 

Offers  generally,  see  Contracts,  2  b. 

Offer  to  buy  land,  see  Vendor  and  Pubchaseb. 

Offer  of  sale  of  personalty,  see  Sales,  1. 

Ratification  of  agent's  authority  by  accept- 
ing benefits,  see  Agency,  3  e. 


ABUSE    OF   PROCESS. 

Necessity  of  proof  of  irant  of  prob- 
able cause  and  malice. —  In  an  action  for 
damages  for  abuse  of  legal  process  it  is 
necessary  to  allege  and  prove  want  of  prob- 
able cause,  but  it  is  not  necessary  to  allege 
or  prove  malice  or  that  the  proceeding  has 
terminated  in  order  to  recover  actual  dam- 
ages. Where  punitive  damages  are  claimed, 
it  seems  to  be  necessary  to  allege  and  prove 
malice^   or    facts   from    which   the    law   will 


ACCESS. 

Proof  by  wife  of  nonaccess  of  husband,  see 

Bastards,   1;   Evidence,  2. 
Right    of    access    to    land    from    ocean,    see 

Waters  and  Watercourses,  3  b. 


ACCESSION. 

Right   of   legatee   to   accessions,   see   Wills, 
10  c. 
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ACCESSORIES     AND     OTHER     PAR- 
TICIPANTS IN  CRIME. 

1.  Who  jNIay  Be  an  Accessory. 

2.  Prosecution  as  Principal. 

3.  Trial  awd  Conviction  before  Pein- 

cn>Ai,. 

4.  ACCESSOEY    A^PTER    THE    FaCT. 

5.  Prosecution. 

See  Abortion. 

Aiding  or  abetting  suicicle,  see  Suicide. 

Receiver  of  stolen  goods  as  accessory  to 
lai-ceny,  see  RECEtVlNQ  Stolen  Prop- 
erty, 1. 

1.  Who  May  be  an  Accessory. 

Persons  incapalile  of  Comiuitting; 
offense. —  A  person  may  be  guilty  as  a  prin- 
cipal or  as  an  accessory  of  a  crime  which  he 
is  personally  incapable  of  committing  alone. 
State  V.  Burns    (Conn.),  16-465. 

2.  Prosecution  as  Principal. 

Under  Connecticut  statute. —  Under 
section  1.583  of  tbe  General  Statutes  of  Con- 
necticut, which  provides  that  "  every  person 
who  shall  assist,  abet,  counsel,  cause,  hire, 
or  command  another  to  commit  any  offense, 
may  be  prosecuted  amd  p«nisli«id  as  if  he  were 
the  principal  oflfender,"  a  woman  who  abets, 
couiBsels,  causes,  hires,  or  oommands  a  man 
to  commit  the  offense  of  carnally  knowing 
and  abusing  u,  female  under  the  age  of  six- 
teen years,  may  be  prosecuted,  informed 
against,  and  convicted  as  if  she  were  the 
principal  offender.  Such  statute  has  done 
away  with  the  <;ommon-law  distinction 
between  principals  and  accessories  in  felonies. 
State  V.  Burns   (Conn.),  16-465. 

Conviction  under  indictment  as 
principal. —  By  virtue  of  the  IMinnesota 
statute  one  who  at  common  law  would  be  an 
accessory  before  the  fact  ma,y  be  charged 
directly  with  the  commission  of  the  felony 
as  principal,  and  the  admission,  on  his  trial, 
of  evidence  to  show  that  he  procured  the 
crime  to  be  committed  is  neither  a  variance 
nor  a  violation  of  a  constitutional  provision 
that  in  criminal  prosecution  the  accused  shall 
be  informed  of  the  nature  and  cause  of  the 
accusation  against  him.  State  v.  Whitman 
(ffinn.),  14-^09. 

3.  Trial  and  Conviction  before  Principal. 

Principals    in    different    degrees. —  The 

rule  that  an  accessOTy  'cannot  be  tried  and 
convicted  before  his  principal  has  been  con- 
irfcted  bits  no  appWcKWon  as  between  princi- 
pals in  the  first  aMd  sccoad  diegrees.  State 
r.  Jar^jll  (N.  €a,r.),  «-438. 

4.  Accessory  after  the  Fact. 

Accessory  or  accomplice.  —  One  whose 
connection  with  stolen  property  did  not  com- 
mence until  after  the  felonious  taking  had 
hoen  coitsiQmmatied,  and  who  in  no  manner 
participated  in  the  larceny,  is  not  an  accom- 


plice, but  at  most  an  accessory  after  the  tact. 
State  V.  Phillips   (S.  Dak.),  5-760. 
—  mere      knowledge      of      crime,— The 

mere  fact  that  a  person  knows  that  a  crime 
has  been  committed  and  does  not  give  infor- 
mation thereof  does  not  make  him  an  acces- 
sory after  th-e  fact.  Levering  v.  COBunon- 
wealth   (Ky.),  19-140. 

Necessity  of  indictment  against 
principal.— Under  the  Arkansas  statute 
<Kirb.  Dig.,  §  1562)  defining  an  accessory 
after  the  fact  as  one  who,  aifter  a  full  knowl- 
edge that  a  crime  has  been  committed, 
harbors  and  protects  the  person  "  charged 
with  or  found  guilty  of  the  crime,"  it  is  not 
necessary  to  constitute  an  accessory  after 
the  fact  that  an  indictment  or  other  judicial 
proceeding  sliould  be  pending  against  the 
principal  at  the  time  he  is  harbored  by  the 
a.lleged  accessory.  State  v.  Jones  (Ark.,), 
18-293. 

Corrolioration  of  testimony.  —  An  ac- 
cessory after  tlie  fa^ct  is  not  an  accomplice 
within  the  meanii^g  of  a  statute  providing 
fhat  conviction  cannot  be  had  upon  the  uncor- 
roborated testimony  x>f  an  accomplice.  State 
V.  Phillips  (S.  Dak.),  5-760. 

5.  Prosecution. 

Jurisdiction.—  Under  the  Tennessee  stat- 
nites,  one  who  has  procured  to  be  performed 
withoJit  the  state  a  criminal  abortion  resnlt- 
iag  im  death,  canTJot  be  prosecuted  within 
the  state  as  an  accessory  before  the  fact  to 
the  murder,  though  the  death  occurred  within 
the  state,  where  it  does  not  appear  that  the 
principal  felon  consummated  the  ofi'ense 
within  the  state  through  the  intervention  of 
an  innocent  or  guilfy  agent,  or  by  any  other 
means  proceeding  directly  from  himself. 
Edge  V.  State  (Tenn.),  10-876. 

Allegation  of  kno-nrledge  of  crime.— 
An  indictment  against  an  accessory  after 
the  fact  need  not  set  forth  specifically  the 
facts  showing  that  the  defendant  had  knowl- 
edge of  the  crime  committed  by  the  principal. 
State  17.  Jones   (Ark.),  18-293. 

Proof  of  participation  in  offense.-' 
Joint  participation  in  furnishing  prisoners 
with  implements  with  vpliich  to  break  jail  is 
shown  by  evidence  that  both  defendants  were 
present  and  acting  together  at  the  time  the 
acts  charged  were  done,  though  one  of  the 
defendants  gave  some  implements  to  the  pris- 
oners at  one  time,  and  the  other  defendant 
■gave  them  other  implements  at  another  time. 
State  V.  Ballew    (S.  C),   18-569. 


ACCIDENT. 

Accident  insurance,  see  Insurance,  8  a. 

Burden  of  proving  accident  in  prosecution 
for  murder,  see  HoinicrDE,  4  b. 

CoDstraction  of  English  workmen's  compen- 
sation act,  see  Master  and  SEKVASfT, 
3  m. 

Duty  of  master  to  provide  against  unforeseen 
accidents,  see  Master  anb  RERVANt, 
3  b. 
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Killing  by  accidental  discharge  of  concealed 
weapon,  see  Homicide,  4  b. 

Liability  for  accidental  injuries,  see  Negli- 
gence. 


ACCOMMODATION  NOTES. 

Discharge  of  accommodation  joint  maker,  see 

Bills  and  Notes,  10. 
Liability  of  accommodation  maker,  see  Bills 

AND  Notes,  11. 
Married    women    as    accommodation    makers, 

see  Conflict  of  Laws,  1. 


ACCOMMODATIONS. 

Character  of  accommodations  as  determining 
relation  of  innkeeper  and  guest,  see 
Inns,   Boarding   Houses   and   Apabt- 

MENTS,  2. 


ACCOMPZ.ICSS. 

1.  Who  Is  an  Accomplice. 

2.  corrobobation  of  testimony. 

See  Aboetion. 

Request  for  leniency  to  accomplice  as  evi- 
dence to  impeach  accomplice's  testimony, 
see  Criminal  Law,  6  n   ( 1 ) . 

Eight  to  continuance  after  repudiation  of 
promise  of  immunity,  see  Criminal 
Law,  6  d   (1). 

1.    Who  Is  an  Accomplice. 

General  teat.—  The  general  test  to  de- 
termine whether  a.  witness  is  an  accompliee 
is  whether  he  himself  could  have  been  indicted 
for  the  offense,  either  as  principal  or  acces- 
sory. If  he  could  not,  then  he  is  not  an 
accomplice.  State  t\  Gordon  (Minn.), 
15-897. 

The  test  of  an  accomplice  ja  whether  the 
person  so  charged  could  be  convicted  as  a 
principal  or  as  an  accessory  before  the  fact, 
or  as  an  aider  or  abettor  on  the  evidence. 
Levering  v.  Commonwealth   (Ky. ),  19-140. 

Conscious  assistance  of  principal. — 
Where  the  evidence  fvirnishes  ground  for  the 
inference  that  a  person  alleged  to  be  an 
accompliee  did  not  consciously  assist  in  pro- 
moting the  defendant's  design,  and  that 
consequently  such  person  was  not  an  accom- 
plice, the  appellate  court  cannot  say  that  the 
trial  court  was  wrong  in  its  conclusion  to 
that  eiTect.  State  ea?  rel.  Webb  v.  District 
Court    (Mont.),   15-743. 

Knowledg:e  o*  intended  crime.^A  per- 
son is  not  an  accomplice  merely  because  he 
knows  that  the  accused  intends  to  commit 
the  crime.  Levering  v.  Commonwealth 
(Ky.),  19-140. 

2.  Coeboboeation  of  Testimony. 

Necessity. —  Under  the  Minnesota  Revised 
Laws  of  1905  a  conviction  cannot  be  had 
upon  the  testimony  of  an  accompliee  unless 


sufficiently  corroborated.  State  v..  Gord<iin 
(Minn.),   15-8,9l7. 

Snffioienoy.—  On  the  trial  of  an  indict- 
ment for  furnishing  prisoners  with 
implemeHits  to  break  jail,  the  testimony  of 
one  of  the  prisoners  that  the  defendants  gave 
one  of  the  other  prisoners  a  cold  chisel,  a 
hammer,  and  a  bunch  of  keys,  and  that  such 
implements  were  used  by  the  prisoners  in- 
making  their  escape,  is  corroborated  by  proof 
that  the  defendants  visited  the  prisoners  at 
the  jail,  that  the  prisoners  had  escaped 
through  a  hole  made  by  cutting  a  bolt  with 
some  implements,  and  that  the  bolt  was  not 
eut  with  a  hatchet  left  by  the  jailer  in  the 
cell,  as  testified  to  by  one  of  the  prisoners, 
and  by  the  absence  of  evidence  that  any  one 
else  had  an  opportunity  of  furnishing  the 
prisoners  with  any  implements.  State  v. 
Ballew    (S.  C),  18-569. 

In  a  prosecution  for  larceny,  in  which  the 
defendant's  accomplices  testified  for  the 
state,  corroborating  evidence  examined  and 
held  sufficient  to  sustain  a  conviction,  within 
the  rule  that  such  evidence  is  suSScient  if, 
independently  of  the  testimony  of  the  accom- 
plice, it  tends  in  some  degree  to  establish  the 
guilt  of  the  accused,  although,  standing- 
alone,  it  is  not  sufficiently  weighty  to  make 
out  a  prima  facie  case.  State  ».  Whitman 
(Minn.),  14-309. 

An  accessory  after  the  fact  is  not  an  accom- 
plice requiring  corroboration  of  his  testimony. 
Levering  v.  Commonwealth   (Ky.),  19-140. 

Cautioning  instruction  to  jury. —  Al- 
though a  defendant  may  be  convicted  upon 
the  uncorroborated  testimony  of  an  accom- 
plice, yet  where  the  trial  court  instructs  the 
jury  that  if  they  believe  the  testimony  of 
such  accomplice  they  may  convict,  and  fails 
to  carition  them  against  such  a  conviction, 
the  appellate  court  will  set  aside  the  convic- 
tion if  it  is  based  upon  such  uncorroborated 
testimony.     Rex.  v.  Tate   (Eng.),   15-e98. 

Province  of  jury.—  Whether  a  witness  is 
an  accomplice  requiring  corroboration  to  sup- 
port a  conviction  is  a  question  of  fact  for  th& 
jury,  and  hence  an  instruction  that  under  the 
Indian  Territory  statute  (Mansf.  Dig.,  § 
2259,  Ann.  St.  1899,  §  1602),  a  conviction 
cannot  be  had  on  the  testimony  of  an  accom- 
plice, unless  corroborated,  is  sufficient,  and 
it  is  not  error  to  refu.se  a  further  charge 
that  a  certain  witness  is  an  accomplice.  If 
defendant  regards  the  word  "  accomplice  "  as 
a  technical  one  requiring  a  definition  by  the 
court,  he  should  so  request,  bvit  should  not 
ask  an  instruction  that  a  certain  witness  is 
an  accomplice,  that  being  a  question  for  the 
jury.    Driggers  v.  U.  S.  (Okla.),  17-66. 


ACCORD   AND    SATISFACTION. 

Aoeepting  part  payment  in  full  satisfaction, 
see  Payment,  3. 

Compromise  of  claim,  see  Compromise  and 
Settlement. 

Receipt  of  wages  by  discharged  seaman,  as 
satisfaction  of  claim  for  wrongful  dis- 
charge, see  Seaman,  3  b. 
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Settlement  with  creditor  by  transfer  of  stock 
of  merchandise,  see  Featjdulent  Con- 
veyances, 3  b. 

Accepted  promise  trithont  considerm- 
tion.—  A  debt  is  not  extinguished  by  the 
debtor's  mere  promise  to  perform  some  act 
in  satisfaction  thereof  where  the  new  prom- 
ise, though  accepted  by  the  creditor,  only 
binds  the  promisor  to  do  what  he  is  already 
legally  bound  to  do.  Mantley  v.  Vermont 
Mutual  Fire  Ins.  Co.    (Vt.),  6-562. 

Accepted  promise  supported  by  suf- 
ficient consideration. —  A  debt  is  extin- 
guished by  the  creditor's  acceptance  of  the 
debtor's  mere  promise  to  perform  some  act 
in  the  future  in  satisfaction  of  the  debt,  pro- 
vided the  new  pfomise  is  supported  by  a 
sufficient  consideration  and  is  otherwise 
legally  binding.  Manley  v.  Vermont  Mutual 
Fire  Ins.  Co.    (Vt.),  6-562. 

Accord  ivithont  satisfaction.—  Where, 
after  a  loss  under  a  fire  insurance  policy,  the 
parties  agree  that  the  insurer  shall  pay  and 
the  insvired  shall  accept  a  sum  which  is  the 
same  as  the  insurer  is  bound  to  pay  under 
the  policy,  and  which  is  payable  in  the  time 
and  manner  specified  in  the  original  contract, 
there  is  an  accord  but  not  a  satisfaction,  and 
the  agreement  is  revocable  by  either  party 
at  any  time  before  the  full  performance. 
Manley  v.  Vermont  Mutual  Fire  Ins.  Co. 
(Vt.),  6-562. 


ACCOUNTS   AND   ACCOUNTING. 

1.  Suit  foe  Accountinq. 

2.  Account  Stated. 

Admissibility  of  account  books  in  evidence, 
see  Aboetion;   Evtdencb,  9  b   (1). 

Conclusiveness  of  balance  shown  by  bank  pass 
book,  see  Banks  and  Banking,  5  b  ( 1 ) . 

Entries  in  account  books  as  hearsay,  see 
Evidence,  3  a. 

Falsification  of  books,  see  Fobgeet,  1  a. 

Limitation  of  actions  on  mutual  accounts, 
see  Limitations  or  Actions,  4  a  (2) 
(a). 

Long  accounts  as  ground  of  equity  jurisdic- 
tion, see  Equity,  2  f. 

Pledge  of  book  accounts,  see  Pledge  and  Col- 
Lateeal  Sbcueity,  1. 

Refreshing  memory  by  books  of  account,  see 
Witnesses,  4  c   (3). 

Venue  of  action  on  open  account,  see 
Venue,  1. 

Particular  Subjeds  of  AccountahUity. 
Fees   and  expenditures  of  judge,  see  Judges, 

3  a. 
Profits    of    unfair    competition,    see    Tbadb- 

MABKS,    Teade    Names,    and    Uneaib 

Competition,  3  c   (4). 
Secret  profits  made  by  promoters,   see  COB- 

pobations,  6  b. 

Accounting   hy  Persons  in  Particular 
Relations. 
See  Agency,  2;  Executors  and  Administba- 
TOBS,    11;    Guardian    and    Ward,    3; 
Pabtneeship,  8  b. 


Rights  and  liabilities  of  tenants  in  common 
inter  se,  see  Joint  Tenants  and  Ten- 
ants IN  Common,  2. 

1.  Suit  fOE  Accounting. 

Right  of  defendant  to  affirmative 
relief. —  In  an  equity  suit  for  an  accounting 
the  bill  imports  an  offer  on  the  part  of  the 
complainant  to  pay  any  balance  that  may  be 
found  against  him,  and  the  respondent  is 
entitled  to  affirmative  relief  to  recover  any 
balance  found  in  his  favor,  although  he  does 
not  file  any  cross-bill  or  set  up  any  matter 
in  lieu  of  such  cross-bill.  Downes  v.  Worch 
(R.  L),  13-647. 

2.  Account  Stated. 

As  defense  to  action  on  item  not  in- 
cluded.—  A  stated  account  and  a  settlement 
based  thereon  is  no  defense  to  an  action  on 
items  due  at  the  time  the  account  was  ren- 
dered, but  which  admittedly  Were  not  included 
therein.     Newhall  v.  Field  (N.  Mex.),  12-979. 

Variance  betveen  pleading  and 
proof. —  In  an  action  on  account  stated, 
there  is  no  variance  between  an  allegation  of 
an  unconditional  promise  to  pay,  and  evi- 
dence of  the  debtor's  promise  to  pay  "  when 
able,"  where  it  does  not  appear  that  the 
debtor  has  been  discharged  in  bankruptcy, 
as  when  an  account  is  stated  the  law  implies 
a  promise  to  pay,  and  a  promise  to  pay  when 
able  means  to  pay  at  once.  Mattingly  v 
Shorten    (Ky.),  8-l'l34. 

Recovery  on  quantum  meruit. —  In  an 
action  on  an  account  stated,  it  is  erroneous 
to  give  an  instruction  permitting  the  jury 
to  find  for  the  plaintiff  on  a  quantum  meruit, 
as  when  an  account  is  stated  between  a  debtor 
and  his  creditor  it  constitutes  the  cause  of 
action,  and  must  be  proved  as  alleged,  and 
if  it  is  not  so  proved  there  is  a  variance. 
Mattingly  v.  Shortell   (Ky.),  8-1134. 

Items  left  for  future  adjustment.— 
Parties  holding  mutual  and  open  claims 
against  each  other  may  agree  as  to  some  of 
such  items,  leaving  other  items  for  future 
adjustment,  and  an  action  upon  an  account 
stated  may  be  maintained  for  the  balance 
arrived  at  from  the  items  considered.  Ingle 
V.  Angeel   (Min.),  20-625. 

Right  of  set-off. —  In  such  action  the 
party  against  whom  the  balance  is  claimed 
may  offset  against  it  any  balance  which  he 
claims  from  the  items  not  included  in  the 
settlement.    Ingle  v.  Angell  (Minn.),  20-625. 


ACCRUAL. 

"  Arisen  "  used  in  sense  of  accrual,  see  Limi- 
tation op  Actions,  '  1  e. 

Cause  of  action,  see  Actions. 

Damages  accruing  pending  action,  see  Dam- 
ages, 6. 


ACCUMULATION. 

See  Chabities,  6;  Peepetuities  and  Trusts 
roE  Accumulation. 
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ACCUSATION. 

Necessity  for   formal   accusation,  see  Cbimi- 
NAL  Law,  6  g. 


ACCUSED. 

Comments  on  failure  to  testify,  see  Ceiminal 
Law,  6  p. 

Instructions  as  to  failure  of  accused  to  tes- 
tify, see  Ceiminal  Law,  6  q  ( 4 ) . 

Rights  of  accused,  see  Constitutional  Law. 


ACIDS. 

Injury  by  explosion  of  acid,  see  Explosions 

AND  EXPLOSITES,    1   a. 


ACKNOWLEDGMENT. 

Legitimation  of  bastard  by  acknowledgment 
of  paternity,  see  Bastabdy. 

Revival  of  cause  of  action  barred  by  limita- 
tion, see  Limitation  of  Actions,  5  a. 


ACKNOWLEDGMENTS. 

1.  Who   Mat   Take  Acknowledgment, 

247. 

2.  The  Cebtificate,  247. 

a.  In  general,  247. 

b.  Venue,  247. 

c.  Errors  and  omissions,  247. 

d.  Impeachment,  247. 

3.  Liabilitt   foe   False   ob   Defective 

Cebtificate,  248. 

a.  In  general,  248. 

b.  Evidence,  248. 

See  Deeds,  lb  (4). 

Necessity  of  acknowledging  lease,  see  Land- 
LOBD  AND  Tenant,  2. 

1.  Who  Mat  Take  Acknowledgment. 

Depnty  clerk  of  county  court. —  Under 
the  Tennessee  statutes,  a  legally  appointed 
deputy  of  a  clerk  of  the  County  Court  may 
take  the  privy  examination  of  a  married 
woman  to  a  conveyance  of  her  separate  estate ; 
and  the  acknowledgment  of  such  conveyance 
may  be  taken  and  certified  by  the  deputy 
either  in  his  own  name  or  in  that  of  his 
principal.  Wilkerson  v.  Dennison  (Tenn.), 
3-297. 

Notary  after  expiration  of  term. — 
Validity  of  an  acknowledgment  taken  by  a 
notary  public  after  expiration  of  his  term. 
Sandlin  v.  Dowell    (Ala.),  5-4.59. 

Notary  irlio  has  not  filed  signature. — 
It  seems  that  the  failure  of  a  notary  public 
to  file  his  autograph  signature  in  the  office 
of  the  county  register  as  required  by  statute 
is  an  irregularity  which  does  not  invalidate 
acknowledgments  taken  by  him.  Matter  of 
Townsend    (N.  Y.),   16-921. 

Stockholder  or  officer  of  corporate 
grantor. —  The    acknowledgment    of    a    deed 


of  trust,  executed  by  a  corporation  grantor 
to  secure  the  payment  of  promissory  notes, 
is  a  ministerial  act.  Where  although  such 
an  instiniment  is  acknowledged  before  a 
notary  public  who,  to  the  grantor's  knowl- 
edge, is  at  the  time  a  director  and  treasurer 
of  the  grantor,  and  also  indebted  for  unpaid 
subscriptions  to  its  stock,  there  is  nothing 
on  the  face  of  the  instrument  or  acknowledg- 
ment indicating  such  relationship,  the  deed 
of  trust  is  entitled  to  registration,  and  the 
registry  thereof  is  notice  to  subsequent  pur- 
chasers, incumbrancers,  or  lienors.  Ardmore 
Nat.  Bank  v.  Briggs  Mach.,  etc.,  Co.  (Okla.), 
16-133. 

2.  The  Cebtificate. 
a.  In  general. 
Privy  examination  of  married 
woman.  —  Certificate  of  privy  exam- 
ination of  a  married  woman  as  to  her 
execution  of  a  mortgage  held  to  be  sufficient 
within  the  Alabama  statute.  Sandlin  v. 
Dowdell   (Ala.),  5-459. 

b.  Venue. 

Sufficiency  of  caption  alone. —  The  re- 
quirement of  the  Virginia  statute  that  a 
certificate  of  acknowledgment  shall  show  that 
it  was  taken  within  the  territorial  limits  of 
the  notary's  jurisdiction  is  substantially  satis- 
fied by  a  certificate  which  bears  a  caption 
naming  a  certain  city,  county,  and  state,  and 
which  shows  that  it  was  taken  before  a 
notary  of  such  city,  though  it  does  not  in 
terms  recite  that  it  was  taken  within  the 
limits  of  the  notary's  territorial  jurisdiction. 
Sullivan  v.  Gum  (Va.),  10-  128. 

Presumption  of  regularity. —  Where  an 
instrument  has  been  acknowledged  before  an 
officer  authorized  to  take  acknowledgments 
within  the  limit  of  his  territorial  jurisdic- 
tion, it  will  be  presumed  that  the  acknowl- 
edgment was  taken  within  those  limits, 
although  that  fact  is  not  stated  in  the  certi- 
ficate.    Sullivan  v.  Gum  (Va.),  10-128. 

c.  Errors  and  omissions. 
Name     of    person     acknoTrledging.^  A 

certificate  of  acknowledgment  substantially  in 
statutory  form  is  not  insufficient  because  of 
the  omission  of  the  name  of  the  person 
acknowledging  the  instrument  from  the  blank 
space  provided  therefor.  Larsen  v.  Eisner 
(Minn.),  2-989. 

Official  title  of  officer.— The  validity  of 
the  probate  of  a  deed  is  not  affected  by  the 
fact  that  the  officer  before  whom  the  pro- 
bate was  made  omitted  his  official  title  in 
attesting  the  instrument.  McCreary  v.  Cog- 
geshall   (S.  Car.),  7-693. 

d.  Impeachment. 

Sufficiency  of  evidence. —  Thp  evidence 
reviewed,  in  an  action  of  ejectment,  wherein 
the  defendant  produced  a  deed  signed  and 
acknowledged  by  the  plaintiff'  as  grantor,  and 
held  insufficient  to  impeach  the  acknowledg- 
ment or  to  sustain  a  verdict  in  favor  of  the 
plaintiff.     Ford  v.  Ford    (D.   C),  7-245. 

Unsupported  testimony  of  grantor. — 
The    mere    unsupported    testimony     of    the 
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grantor  in  a  deed  bearing  a  certi'flcate  of 
acknowledgment  tliat  he  did  not  sign  or 
acknowledge  the  instrument  is  not  sufficient 
to  impeach  the  acknowledgment.  Ford  v. 
Ford   (D.  C),  7-245. 

3.   LlABILITT    FOB    FALSE    OE    DEFECTIVE    CEB- 
TIFICATE. 

a.  In  general. 

Error  without  negli^encrt.--  The  clerk 
of  the  County  Court,  in  taking  the  acknowl- 
edgment of  a  grantor  or  mortgagor,  is  not 
an  insurer  of  the  identity  of  the  person  mak- 
ing the  acknowledgment,  and  is  not  liable  in 
damages  for  an  error  in  that  respect  if  Re 
exercises  that  diligence  which  a  reasonably 
prudent  and  cautious  man  would  exercise 
under  the  circumstances.  Commonwealth, 
use  of  Green,,  v.  John8c«n  (Ky.)r,  13-716. 

Negligexce  of  deputy.—  The  clerk  erf  the 
County  Court  is  liable  m  damages  for  a  loss 
resulting  frcwn  the  negligence  of  his  deputy 
in  taking  an  acknowledgment.  Common- 
wealth, use  of  Green,  *',  Johnson  (Ky.), 
13-716. 

b.  Evidence. 

Burden  of  proof.— In  an  action  against 
the  clerk  of  the  County  Court  for  damages 
sustained  hy  reason  of  a  false  certificate  of 
acknowledgment  given  by  his  deputy,  where 
it  is  shown  as  a  fact  that  the  person  making 
the  acknowledgment  was  an  impostor,  a 
prima  facie  case  of  negligence  is  made  out 
and  it  devolves  on  the  defendant  to  show  that 
his  deputy,  in  taking  the  acknowledgment, 
used  due  care  and  diligence  to  prevent  fraud 
and  imposition.  Commonwealth,  use  of 
Green,  f.  Johnson  (Ky.),  13-716. 

Sufficiency.— Upon  the  question  of  tlae 
negligence  of  a  .deputy  clerk  in  taking  and 
certifying  the  acKnowlcdgment  of  an  impostor, 
the  fact  that  the  person  making  tlie  acknowl- 
edgment was  brought  to  the  clerk's  office  by 
a  businesa  man  of  long  standing  and  good 
reputation  in  the  community  and  by  him 
introduced  as  the  person  impersonated,  is 
competent  evidence  tending  to  show  due  dili- 
gence on  the  part  of  the  officer  in  certifying 
the  acknowledgment,  and  the  sufficiency  of 
such  evidence  to  overcome  a  prima  facie  ease 
of  negligence  in  making  the  false  certificate 
becomes  a  question  of  fact.  Commonwealth, 
use  bt  Green,  v.  Johnson  (Ky.),  13-716. 


ACQUIESCEirCE. 

Effect    of    acquiescence    in    boundaries,    see 

BoxjWdabies,  2. 
Judicial  decision  acquiesced  in  by  legislature, 

see  Stare  Decisis,  2. 
Loss  of  right  to  rescind  sale,  see  Saies,  5  a. 
Waiver   of   building  restrictions,   see  Deeds, 

3  c. 


ACQtnsiTioir. 

See  DoMiciL;     Homestead,    2;     Kailboaos, 
2  c. 


ACQUITTAL 

Acquittal  of  receiving,  stolen  goods  as  bar  to 
prosecution  for  larceny,  see  Labcent, 
1  a. 

Arrest  of  judgment  as  acquittal,  see  Judg- 
ments, 7  b. 

Former  acquittal  generally,  see  Criminal 
La'W,  %. 

Former  acquittal  as  ground  far  disxjharge  on 
habeas.  eorp,us,.  see  Haqeas  Cobpus,  2. 

Special  verdict  as  acquittal,  see  Criminal 
Law,  6  i  (2);  RitKc. 


ACTtOITS. 

1.  Right  to  Sue,  25Q, 

2.  Forms  of  Action,  250. 

a.  Common-law  actions,  250. 

b.  Legal  ox  equitabl*^  23(k 
e.  Contract  or  tort,  251. 

d,  /»  rem  or  in.  personam,  351. 

e.  Civil  or  criminal,  251. 

3.  Commencement  op  Action,  251. 

a.  Accrual  of  cause  e-f  action,  251. 

b.  Premature  suits,  252. 

4.  Pebsons  Bntiti.EB'  to  Sije,  352. 

5.  Joindeb  OF  Causes  of  Action,  252. 

6.  Consolidation  of  Actions,  253. 

7.  Splitting  Causes  op  Action,  253. 

Appeal  as  new  suit,  see  Appeal  anb  Error,  1. 
Arbitration  agreement  as  affecting  right  of 

action,  see  Arbitration  and  Award,  1. 
Cause    of    action    merged    in    judgment,    see 

Judgments,  5  a. 
Changing  cause  of  action  by  amendment,  see 

Carriers,  6,  1   (3)    (e). 
Changing  form  of  action  by  aroemiment,  see 

Pleading,  9  d. 
Commencement  of  new  action  after  dismissal 

of  previous   action,  see  Limitatjon  of 

Actions,  4  b  (2). 
Conclusiveness  of  judgment  as  to  existence  of 

cause  of  action,  see  Judgments,  6  b  ( 1 ) . 
Condemnation    proceedings    as    actions,    see 

Eminent  Domain,  9  b. 
Continuing  causes  of  action,  see  LjMlTATiOfr 

op  Actions. 
Contract    restrictions    on    right   to    sue,   see 

Benevolent    oe    Benepiciai.    Associa- 
tions, 5  a. 
Creation  of  cause  of  action  with  limitation, 

see  Limitation  op  Actions,  1  c. 
Decision  in  inappropriate  form  of  action  as 

res  judicata^  see  Judgments,  6  d. 
Departure    of    defendant    from    jurisdJctiou 

pending  suit,  see  Ne  Exeat. 
Dismissal,   see  Dismissal,   Discontinuance 

and  Nonsuit. 
Election,      see      Election      op      Remedies; 

Trial,  1. 
Identity  of  cause  of  action  as  affecting  Qop- 

clusiveness     of     judgment,     see     JUDQ- 

ments,  6  b  (3). 
Limitation    of    time    to    sue    on    insurance 

policy,  see  Insurance,  3  c   {!).. 
Local  actions,  see  Venui!. 
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Maiidnnius  as  civil  action,  see  Change  of 
Venue,  1  b. 

Motion  to  cancel  fine  as  civil  action,  see 
Appeal  and  Ekboe,  2  b. 

New  actions,  see  Limitation  of  Actions,  4  b 
(2). 

New  cause  of  action  introduced  by  amend- 
ment, see  Pleading,  9  d. 

Parties  to  a,ctions,  see  Pamieb  to  Actions. 

Proceeding  for  appointment  of  administrator 
as  an  action,  see  Limitation  of 
Actions,  3. 

Penalties  recoverable  in  civil  action,  see 
Criminal  Law,  S  a. 

Eegulation  of  right  of  action  as  denying 
equal  protection  of  laws,  see  Consti- 
tutional Law,   10. 

Eegulation  Of  right  of  action  as  interference 
with  vested  rights,  see  Constitutional 
Law,  14. 

Removal  of  actions  from  state  to  federal 
courts,  see  Removal  of  Causes. 

Renewal,  revivor  and  reinstatement,  see  Dis- 
missal, Discontinuance  and  Non- 
Suit. 

Eight  of  undisclosed  principal  to  sue  in  his 
own  name,  see  Agency,  3  g  (3). 

Right  to  sue  in  other  than  customary  name, 
see  Name. 

Right  to  sue  on  original  debt  after  taking 
note  for  amount  due,  see  Payment,  1. 

Statement  of  causes  of  action,  see  Pleading, 
3  c. 

Successive  actions  for  breach  of  contract,  see 
Masteb  and  Seevant,  1  e. 

Taxpayers'  actions  to  recover  money  illegally 
expended  by  municipality,  see  Munici- 
pal Cobpoeations,  17. 

Time  for  commencement  of  suits,  see  Limi- 
tation of  Actions. 

Transitory  actions,  see  Venue. 

Actions  By  and  AgnSMst  Partioillar  Persons 

and  Parties. 
See  Carriers;  Cospobations,  10;  Counties, 

4;      EXECUTOBS      AND      ADMINISTEATOBS, 

18;  Infants,  3;  Joint  Tenants  and 
Tenants  in  Common,  2;  Labor  Com- 
binations, 10 ;  LiVEBY  Stable  Keepers  ; 
Municipal  Cospobations,  17;  Paet- 
NERSHip,  5  b;  Railroads;  States,  10. 

Assignees,   see  Assignments,   3. 

Boards  of  health  and  health  officers  to  sue, 
see  Health,  1  b. 

Drainage  districts,  see  Drains. 

Foreign  corporations,  see  Cobpobations,  13  d. 

Innkeepers,  see  InnS,  Boabdins  Houbes  and 
Apartments,  8. 

Insane  persons,  see  INSANITY,  6. 

Proprietors  of  places  of  public  amusement, 
see  Theatres  and  Public  Resorts,  3  e. 

Receivers  of  national  banks,  see  Banes  and 
Banking,  9  e. 

Riparian  owners,  see  Waters  and  Water- 
courses, 3  b   (7). 

Sureties,  see  Suretyship,  6. 

Unincorporated    associations,    see    Societies 

AND    UnINCOEPOEATED    ASSOCIATIONS,    3. 

Warehousemen,  see  Warehouses,  1. 

Pe/rtieular  G«mms  or  Gr«wnds  of  Action. 
Agistment  contracts,  see  Agistment. 
Appeal  bonds,  see  Appeal  and  Error,  18  e. 


Arrest,  see  False  Imprisonment. 

Assault  and  battery,  see  Assault  and  Bat- 
tery. 

Assignment  of  claims,  see  Assignments. 

Battery,  see  Assault  and  Battery. 

Bills  and  notes,  see  Bills  and  Notes. 

Bonds,  see  Bonds,  4. 

Breach  of  promise  of  marriage,  see  Breach 
of  Promise  op  Maeeiage. 

Breach  of  warranty,  see  Saijes,  4  h. 

Brokers'  commissions,  see  Beokebs,  1  b. 

Building  restrictions,  see  Deeds,  3  c. 

Cancellation  of  contracts,  see  Cancellation 
and  Rescission. 

Checks,  see  Checks. 

Civil  actions  for  damages  caused  liy  perjury, 
see  Perjury,  8. 

('ivil  rights,  see  Civil  Rights  Acts. 

Cloud  on  title,  see  Quieting  Title  — Re- 
moval of  Cloud. 

Collection  of  bankrupt's  assets,  gee  Bank- 
ruptcy, 11. 

Collection  of  taxes,  see  Taxation,  7. 

Collisions  between  vessels,  see  Collision. 

Compensation  for  services  rendered,  see  At- 
torney AT  Law;  Master  and  Ser- 
vant; Work  and  Labor. 

Conspiracy,  see  Conspiracy,  2. 

Construction  of  wills,  see  Wills,  8  d. 

Contracts  generally,  see  Conhiacts,  7. 

Contracts  for  sale  of  real  estate,  see  Vendor 

AND    PuECHASEE,    3    1. 

Contracts  of  insurance  generally,  see  Insur- 
ance, 3  g. 

Contracts  of  sale,  see  Sales,  5  d. 

Conversion,  see  Teovbe  and  Conversion,  5. 

Copyrights,  see  Copybights. 

Covenants,   see   Covenants,   6. 

Damages  generally,  see  Damages. 

Damages  caused  by  fire,  see  Fiebs. 

Death  by  wrongful  act,  see  Death  by 
Weongful  Act. 

Decree  for  alimony,  see  Aumony  and  Suit 
Money,  4  h. 

Determination  of  boundaries,  see  Bound- 
aeies,  5. 

Discovery  in  aid  of  defense  to  action  at  law, 
see  DiscovEBY. 

Distress  for  rent,  see  Landlobd  an»  Ten- 
ant, 6  e. 

Divorce,  see  Divosce. 

Dower  rights,  see  Dowee,  3. 

Easements,  see  Easements,  5. 

Enforcement  of  mechanics'  liens,  see  Me- 
chanics' Liens,  10. 

Enjoining  civil  actions  or  proceedings,  see 
Injunctions,  2  e. 

Establishment  of  trust,  see  Trusts  and 
Teustees,  1  a  (4). 

Explosions,  see  Explosions  and  Explosives. 

Failure  of  landlord  to  put  tenant  in  pos- 
session, see  Landlord  and  Tenant,  5  d. 

False    imprisonment,    see    False    Impbison- 

MENT. 

Fees    of    justices,    see    Justices    of    the 

Peace,  5. 
Fire  insurance  policies,  see  Tin'SUEANce,  5  m. 
Fires,  see  Fiees. 
Foreclosure  of  mortgage,  see  Mortgages  and 

Deeds  of  Teurt,  13. 
Fraud,  see  Fraud  and  Deceit. 
Indemnity  contracts,  see  Indemnity. 
Infringement  of  copyright,  see  Copyrights. 
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Infringement  of  trademark  or  trade  name, 
see  Tbademaeks,  Trade  Names  and 
Unfaib  Competitioit,  3  c. 

Injunction  bonds,  see  Injunctions,  5  c. 

Injunctions,  see  Injunctions,  3. 

Injuries  by  automobiles,  see  MoTOB  Ve- 
hicles, 3. 

Injuries  to  or  loss  of  passenger's  effects,  see 
Cabbiees,  6  i    (4). 

Injuries  to  servants,  see  Master  and  Ser- 
vant, 3  n. 

Interference  with  contract  relations,  see  In- 

TEBFEEENOE  WITH  CONTRACT  RELATIONS. 

Invasion  of  right  of  privacy,  see  Privacy, 
Eight  of. 

Judgments,  see  Judgments,  12. 

Libel  or  slander,  see  Libel  and  Slander,  4. 

Maintenance,  see  Champebty  and  Mainte- 
nance. 

Malicious  prosecution  of  actions,  see  Ma- 
licious Pbosecutiox. 

Malpractice  by  physician,  see  Physicians 
AND  Surgeons,  6  b. 

Medical  services,  see  Physicians  and  Sde- 
GEONS,  4  b. 

Municipal  contracts,  see  Municipal  Coepo- 
rations,  7  g. 

Negligence  generally,  see  Negligence. 

Nuisances,  see  Nuisances,  6. 

Partition,  see  Partition,  2  d. 

Penalties,  see  Penalties  and  Penal 
Actions. 

Personal  injuries,  see  Assault  and  Bat- 
teet;  Caeeiees;  Damages;  Husband 
AND  Wife;  Inns,  Boaeding  Houses 
AND  Apartments;  Master  and  Ser- 
vant; Negligence;  Railroads;  Ships 
AND  Shipping;  Street  Railways; 
Streets  and  Highways. 

Premiums  collected  by  insurance  agent,  see 
Insurance,  2  c. 

Price  of  liquor  sold,  see  Intoxicating 
Liquors,  10. 

Promissory  notes,  see  Bills  and  Notes, 
11  b;   12. 

Quieting  title,  see  Quieting  Title  —  Re- 
moval of  Cloud. 

Recovery  of  annuities,  see  Annuities. 

Recovery  of  assessments,  see  Benevolent  or 
Beneficial  Associations,  6  c. 

Recovery  of  benefits  from  beneficial  associa- 
tions, see  Benevolent  or  Beneficial 
Associations,  9. 

Recovery  of  fines,  see  Fines,  1. 

Recovery  of  real  estate,  see  vEjectment. 

Reformation  of  instruments,  see  Reforma- 
tion. 

Replevin  bonds,  see  Replevin,  9. 

Rescission  of  contracts,  see  Cancellation 
AND  Rescission. 

Restraining  prosecution  of  action,  see  In- 
junctions, 2  d  (4). 

Right  of  privacy,  see  Privacy,  Right  of. 

Specific  performance  of  contracts,  see  Spe- 
cific Performance. 

Trespass  on  property,  see  Trespass. 

1.  Eight  to  Sub. 

Motive  of  snit.—  Only  the  legal  rights 
of  the  parties  to  an  action  will  be  considered. 
The  reason  or  motive  of  the  plaintiff  in 
asking  for  the  enforcement  of  his  rights  is 


not    subject    to    inquiry,     tn    re    Solicitor 
(Can.),  19-488. 

Absence  of  precedent  as  barring 
rigbt  to  sne. —  The  absence  of  a  precedent 
for  an  asserted  right  is  not  conclusive  evi- 
dence that  the  right  does  not  exist.  Where 
the  case  is  new  in  principle,  the  courts  can- 
not give  a  remedy;  but  where  the  case  is 
new  only  in  instance,  the  courts  should  give 
relief  by  the  application  of  recognized  prin- 
ciples. Pavesich  v.  New  England  Mut.  L. 
Ins.  Co.   (Ga.),  2-561. 

2.  Forms  of  Action. 
Form  of   action  as   affecting  statutory  limi- 
tation,   see    Limitation    of    Actions, 
1  c. 

a.  Common-law  actions. 

Debt  or  assumpsit. —  An  action  at  law 
to  recover  an  amount  due  on  an  unpaid 
judgment  is  properly  an  action  of  debt  and 
not  of  assumpsit,  and  is  governed  by  the 
principles  applicable  to  a  common-law 
action  of  debt  on  a  judgment  record,  al- 
though under  the  state  practice  the  action 
is  styled  in  assumpsit.  Dubois  v.  Seymour, 
(U.  S.)   11-1856. 

Assumpsit  or  case. —  Although  the  usual 
action  to  recover  damages  for  breach  of 
contract  not  under  seal  is  assumpsit,  an 
action  on  the  case  will  lie  where,  at  the 
time  of  the  breach,  a  fraud  is  committed  on 
the  other  party  by  the  party  violating  the 
contract.  Bates  v.  Bates  Machine  Co.  (111.), 
12-174. 

Abolition  by  statute. —  It  is  provided 
by  statute  in  Missouri  that  there  shall  he 
"  but  one  form  of  action  for  the  enforce- 
ment or  protection  of  private  rights  and 
redress  or  prevention  of  private  wrongs, 
which  shall  be  denominated  a  civil  action." 
Ackerman  v.  Green   (Mo.),  6-834. 

Under  the  Oregon  statutes  abolishing  all 
forms  of  action  and  requiring  only  that  the 
complaint  shall  contain  a  concise  statement 
of  the  facts  constituting  the  cause  of  action, 
an  action  of  tort  by  the  holder  of  a  theatre 
ticket  to  recover  for  a  refusal  to  permit  him 
to  occupy  the  seat  purchased  may  be  allowed 
to  stand  as  an  action  for  breach  of  a  con- 
tract, where  the  complaint  states  facts  suf- 
ficient to  constitute  a  cause  of  action  for 
such  breach,  as  the  other  allegations  of  the 
complaint  may  be  treated  as  surplusage. 
Taylor  v.  Cohn   (Oregon),  8-527. 

Though  the  Wisconsin  code  abolished  the 
common-law  distinctions  between  suits  and 
actions  and  did  away,  entirely,  with  the 
name  "  suits "  as  the  name  of  a  class  of 
judicial  remedies,  the  essential  character  of 
such  remedies  has  not  been  changed.  A  suit 
now  is  either  an  action  or  a  proceeding  in 
the  nature  of  an  action  in  court.  Milwau- 
kee Light,  etc.,  Co.  v.  Ela  Co.  (Wis.), 
20-707. 

b.  Legal  or  equitable. 

Quieting  title.— The  action  to  quiet  title 
authorized  by  the  Montana  statute  is 
an  equitable  action.  Larson  v.  Peppard, 
(Mont.),   16-800. 
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Eqnitalile  defenses  to  legal  cause  of 
action.— A  contention  that  a  fiduciary  re- 
lation existed  between  the  parties  to  the  con- 
tract sued  on,  and  that  it  was  therefore  pre- 
sumptively fraudulent  and  prima  facie  void, 
is  not  an  equitable  defense.  Zeigler  V. 
Illinois  Trust,  etc..  Bank    (111.),  19'-127. 

c.  Contract  or  tort. 
Complaint  alleging  fraud  and  con- 
version.— If  it  appears  that  there  was  no 
original  contract  relation  between  the 
parties,  the  complaint,  in  an  action  by  one 
bank  against  another,  states  a  cause  of 
action  in  tort  where  it  charges  a  fraudulent 
procurement  of  a  note  from  the  plaintiff  by 
a  third  person,  the  acquirement  thereof  by 
the  defendant  without  consideration  and  with 
knowledge  of  the  fraud,  the  collection  of  the 
note,  and  the  conversion  of  the  proceeds 
thereof  by  the  defendant's  receiver  and  the 
turning  over  of  the  assets  to  the  defendant 
at  the  close  of  the  receivership,  and  states 
that  because  of  the  "  fraud  and  conversion  " 
aforesaid  the  plaintiff  has  suffered  damage 
in  a  specified  sum.  German  Nat.  Bank  v. 
Princeton  State  Bank   (Wis.),  8-502. 

d.  In  rem  or  in  personam. 

Action  for  services  rendered. —  A  suit 
for  services  rendered  is  an  action  in  per- 
sonam, while  a  proceeding  wherein  a  re- 
ceiver was  appointed  and  a  claim  made 
against  the  assets  on  account  of  the  same 
services  is  a  proceeding  in  rem.  Trimble  v. 
Kansas  City,  etc.,  E.  Co.    (Mo.),  1-363. 

Suit  for  specific  performance. —  An 
action  for  the  specific  performance  of  a  con- 
tract to  convey  real  estate  is  one  in  per- 
sonam. Silver  Camp  Min.  Co.  v.  Dickert 
(Mont),   3-1000. 

e.  Civil  or  criminal. 

Mandamus   as    civil    action,    see    Changk   of 
Venue,  1  b. 

Bastardy  proceeding. —  A  bastardy  pro- 
ceeding is  civil  and  not  criminal  in  its  na- 
ture, and  is  intended  merely  for  the  en- 
forcement of  a  police  regulation.  Hence 
the  finding  of  the  issue  against  the  defend- 
ant, that  he  is  the  father  of  the  child,  does 
not  authorize  the  imposition  of  a  fine. 
State  V.  Addington    (N.   Car.),   11-314. 

Habeas  corpus. —  A  habeas  corpus  pro- 
ceeding is  civil  and  not  criminal  in  its  na- 
ture.   Fisher  v.  Baker   (U.  S.),  7-1018. 

Action  on  forfeited  bail  bond  or 
recognizance. —  An  action  by  the  United 
States  against  a  surety  on  a  forfeited  bail 
bond  does  not  involve  the  guilt  or  innocence, 
or  conviction  or  acquittal,  of  any  person, 
and  is  not  a  criminal  case  of  any  grade,  or 
a  criminal  proceeding,  though  it  may  be  a 
proceeding  arising  in  a  criminal  case,  and 
therefore  the  United  States  may  sue  out  a 
writ  of  error  from  a  circuit  court  of  appeals 
to  review  an  adverse  judgment  rendered  in 
such  action  by  a  circuit  court.  United 
States  V.  Zarafonitis   (U.  S.),  10-290. 

The  state  may  except  to  the  trial  court's 
decision  in  a  proceeding  by  the  sureties  on 


a  criminal  recognizance  to  be  discharged 
from  liability,  as  the  proceeding  is  civil  ^n 
its  nature.  Lamphire  v.  State  (N.  H. ), 
6-615. 

Actions  for  violations  of  ordinances. 
—  The  Indian  Territory  statute,  providing 
that  no  appeal  can  be  taken  in  a  civil  action 
unless  the  appellant  files  a  prescribed  affi- 
davit, applies  to  an  appeal  from  a  conviction 
for  a  violation  of  a  municipal  ordinance,  as 
the  prosecution  for  such  violation  is  a  civil 
action  and  not  a  ci'iminal  prosecution;  and 
the  required  affidavit  must  be  filed  with  the 
justice  before  whom  the  conviction  is  had. 
Fortune  v.  Wilburton   (Ind.  Ter.),  5-287. 

An  Indian  Territory  statute,  providing 
that  no  appeal  can  be  taken  in  a  civil  action 
unless  the  appellant  files  a  prescribed  affi- 
davit, applies  to  an  appeal  from  a  conviction 
for  a  violation  of  a  municipal  ordinance,  as 
a  prosecution  for  such  violation  is  civil  and 
not  criminal  in  character.  Fortune  v.  Wil- 
burton   (U.  S.),  6-565. 

A  prosecution  for  the  violation  of  an  ordi- 
nance passed  by  a  county  board  of  super- 
visors is  criminal  in  nature,  where  the  act 
charged  would  naturally  be  the  subject  of  a 
criminal  statute,  and  where  there  is  a  stat- 
ute providing  that  the  public  prosecutor 
for  the  county  shall  conduct  on  behalf  of  the 
people  all  prosecutions  of  offenses  against 
county  ordinances;  and  the  prosecution 
should  be  in  the  name  of  the  state  or  terri- 
tory rather  than  in  the  name  of  the  county. 
Territory  ex  rel.  Oahu  v.  Whitney  (Hawaii), 
7-737. 

An  action  to  recover  a  penalty  for  the 
violation  of  a  municipal  ordinance  is  not  a 
prosecution  which  must  be  conducted  in  the 
name  and  by  the  authority  of  the  state. 
Helena  v.  Kent    (Mont.),  4-235. 

3.  Commencement  of  Action. 

a.  Accrual  of  cause  of  action. 

Accrual   of  cause  of  action,   see  LmiTATiON 

op  Actio ?fs,  4  a    (2). 
Accrual    of    cause    of    action    for    breach    of 
promise    of    marriage,    see    Beeach    of 
Promise  of  Marriage. 
Accrual    of    cause    of    action    on    injunction 
bond,  see  Injunctions,  5  c    (1). 

Injury  to  lateral  support. —  A  land- 
owner does  not  suffer  damages  recoverable 
at  law  for  injury  to  lateral  support  of  his 
property  until  the  earth  is  so  much  dis- 
turbed that  it  slides  or  falls.  Kansas  City 
Northwestern  R.  Co.  v.  Schwake  (Kan.), 
3-118. 

Sale  of  goods  to  be  manufactured. — 
Where  a  contract  for  the  sale  of  goods  to 
be  manufactured  provides  that  the  buyer 
shall  order  the  goods  as  needed,  the  seller, 
on  a  refusal  of  the  buyer  to  forward  orders, 
may  maintain  an  action  for  breach  of  the 
contract  without  first  manufacturing  the 
goods.     Gardner    v.    Deeds     (Tenn.),    7-1172. 

Goods  sold  on  credit.—  The  seller  of 
goods  sold  on  credit  cannot  maintain  an 
action  for  the  purchase  price  until  the  term 
of  credit  has  expired,  where  the  credit  was 
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given  unconditionally,  was  not  obtained  by 
fraud,  and  was  not  based  on  an  express  con- 
sideration which  has  failed,  though  the 
buyer  has  refused  to  accept  the  goods. 
Tatujn  V.  Ackerman   (Cal.),  7-541. 

b.  Premature  suits. 
Premature  suits  as  ground  for  plea  in  abate- 
ment, see  PLEADrsG,  8. 

Effect  of  amendiaent. —  In  an  action 
against  a  contractor  for  the  breach  of  a 
building  contract,  brought  without  obtaining 
the  architect's  certificate  required  by  the 
contract,  where  a  judgment  for  the  plaintiff 
has  been  reversed  on  the  ground  that  the 
action  was  prematurely  brought,  the  defect 
is  not  cured  by  an  amendment  of  the  dec- 
laration alleging  the  procurement  of  the 
certificate  since  the  reversal  of  the  judg- 
ment, but  not  alleging  that  before  the  in- 
stitution of  the  action  the  architect  fraud- 
ulently refused  to  furnish  the  required  cer- 
tificate. American  Bonding,  etc.,  Co.  l\ 
Gibson   (U.  S.),  7-522. 

Accrual  pending  suit. —  The  nonexist- 
ence of  a  cause  of  action  when  the  suit  is 
brought  is  a  fatal  defect  which  cannot  be 
cured  by  an  accrual  of  a  cause  while  the 
suit  is  pending.  American  Bonding,  etc., 
Co.  <v.  Gibson  <U.  S.),  7-522. 

Taking  objection  under  general  de- 
nial.—  In  an  action  for  the  price  of  goods 
sold  on  credit,  an  objection  that  the  action 
is  prematurely  brought  is  open  to  the  de- 
fendant under  a  general  denial.  Freeman  v. 
Hedrington    (Mass.),   17-741. 

4.  Persons  Entitled  to  Sue. 
Natural   or   artificial   persons.—  To   be 

entitled  to  recognition  in  the  courts  of 
Minnesota,  a  party  must,  in  the  absence  of 
statutory  provisions  to  the  contrary,  be 
either  a  natural  or  an  artificial  person.  St. 
Paul  Typothetse  v.  St.  Paul  Bookbinders' 
Union    (Minn.),  3-695. 

5.  Joinder  of  Causes  of  Action. 

Bill  to  compel  distribution  of  assets  of  cor- 
poration and  to  have  part  of  capital 
stock  declared  fictitious,  see  Cobpoba- 
tions,  10  e. 

Common-law  and  statutory  causes  of  action, 
see  Master  and  Servant,  3  n    (2). 

Misjoinder  of  causes  of  action,  see  Ex- 
plosions AND  Explosives,  2;  Plead- 
ing, 5  b. 

Causes   calling   for  same   judgment.— 

When  the  causes  of  action  are  of  the  same 
nature  and  the  same  judgment  is  to  be  given 
in  all,  they  may  be  joined  in  one  declaration. 
Fisher  r.  Seaboard  Air  Line  E.  Co.  (Va.), 
1-622. 

Necessity  that  all  parties  be  affected. 
—  Except  in  cases  to  enforce  mortgage  and 
other  liens,  it  is  a  prerequisite  to  the  joinder 
of  causes  of  action  in  a  pleading  that  all 
causes  should  affect  all  the  parties  to  the 
action.     Benson  r.   Battey    (Kan.),   3-283. 

A  cause  of  action  for  equitable  accounting 
against  two  of  the  defendants  in  an  action 
cannot  be  joined  in  a  petition  with  a  cause 


of  action  at  law  to  recover  damages  in  tort 
against  another  defendant  not  affected  by 
the  first  cause  of  action.  Benson  t".  Battey 
(Kan.),  3-283. 

Equitable  and  legal  issues. —  Under 
the  Wisconsin  practice  there  may  be  joined 
in  the  same  complaint  an  equitable  cause  of 
action  to  obtain  a  reformation  of  a  con- 
tract for  the  sale  of  land  by  the  correction 
of  a  misdescription  of  the  premises  intended 
to  be  conveyed,  and  a  legal  cause  of  action 
to  recover  for  injury  done  to  the  freehold 
by  the  severance  of  trees  by  the  defendant 
after  the  making  of  the  contract  and  before 
the  conveyance.  In  such  case  the  equitable 
issue  will  be  first  tried  by  the  court  and 
then  the  legal  issue  will  be  tried  by  a  jurv 
and  appropriate  relief  will  be  granted  in  one 
judgment.     Krakow  v.  Wille   (Wis.),  4-1016. 

Contrsct  and  tort. —  A  complaint  in  an 
action  to  recover  for  wheat  delivered  to  the 
defendant,  a  milling  company,  is  not  bad 
for  a  misjoinder  of  causes  of  action,  where 
it  alleges  that  the  wheat  was  delivered;  that 
it  was  the  custom  and  usage  of  the  defend- 
ant to  mix  the  wheat  with  other  wheat  of 
like  kind  and  upon  the  payment  of  storage 
and  for  the  sacks  to  deliver  back  merchant- 
able wheat  upon  demand,  or  pay  the  market 
price  thereof  at  the  time  of  the  demands, 
that  the  defendant  sold  the  plaintiff's  wheat 
after  receiving  it,  and  applied  the  pro- 
ceeds to  its  own  use;  that  the  requisite 
amount  for  storage  and  for  sacks  was 
tendered  and  that  a  demand  for  the  wheat 
or  for  payment  therefor  was  made.  Such 
petition  does  not  join  a  cause  of  action  on 
contract  with  one  in  tort,  but  states  a  cause 
of  action  on  contract  only,  as  it  does  not 
allege  that  the  wheat  was  converted  by  the 
defendant  unlawfully  or  wrongfully.  Sav- 
age i\  Salem  Mills  Co.   (Oregon),  10-1065. 

Injury  to  wife  and  property  of  hus- 
band.— Where  the  wrongful  act  of  a  stranger 
results  in  an  injury  to  the  wife  and  also  to 
the  property  of  the  husband,  the  claim  of 
damages  for  both  injuries  is  properly  laid 
in  one  complaint  and  in  each  count  of  the 
complaint.  Birmingham  Southern  R.  Co.  t;. 
Lintner   (Ala.),  3-461. 

Slander  and  malicious  prosecution.— 
A  cause  of  action  for  slander  cannot  be 
united  with  one  for  malicious  prosecution  or 
for  malicious  abuse  of  legal  process.  Green 
V.  Davies   (N.  Y.),  3-310. 

An  action  for  damages  caused  by  the  acta 
of  the  defendants  in  conspiring  to  injure  the 
plaintiff  by  maliciously  and  fraudulently  in- 
stituting an  action  against  him  is  an  action 
for  malicious  prosecution  and  not  for  con- 
spiracy and  may  not  be  joined  with  an 
action  for  slander.  Green  t!.  Davies  (N  7.), 
3-310. 

Different  acts  of  negligence.— When 
several  acts  of  negligence  concur  in  giving 
rise  to  a  single  right  of  action,  thev  may  be 
united  in  the  same  complaint,  under"  the  Min- 
nesota statute  which  permits  several  causes 
of  action  to  be  joined  in  the  same  pleading, 
when  they  arise  out  of  the  same  transaction 
or  traasaetions.  Mayberry  v.  Northern  Pac. 
R.  Co.    (Minn.),  10-754. 
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6.  Consolidation   of   Actions. 
Allowance    of    costs    on    consolidation,     see 
Costs,  9. 

Beformation  of  pleadings. —  Under  the 
Montana  statute  providing  for  the  consoli- 
dation of  actions,  when  the  order  of  consoli- 
dation is  made,  the  court  will  require  the 
pleadings  to  be  reconstructed  as  in  one  suit, 
jf  necessary;  and  if  the  pleadings  are 
ordered  reformed,  the  complaint  in  the  con- 
solidated suit  should  state  all  the  plaintiff's 
causes  of  action  and  the  answer  should  pre- 
sent all  the  issues  which  the  defendant  has 
raised  in  the  suits  consolidated.  Handley 
V.  Sprinkle    (Mont.),  3-531. 

Single  or  separate  judgments. —  Under 
the  Montana  statute  providing  for  the  con- 
solidaition  of  actions,  a  consolidation  merges 
all  the  actions  consolidated  into  one  suit  in 
which  there  can  be  hut  one  judgment  which 
must  settle  all  the  issues  involved.  Hand- 
ley  V.  Sprinkle    (Mont.),  3-531. 

7.  Splitting  Causes  of  Action. 

Divisibility  of  cause  of  action  against  stock- 
holders for  debts  of  corporation,  see 
COEPOEATION,    8    g    (3). 

Splitting  demands,  see  Sales,  6  c  ( 1 ) . 

An  action  for  a  tort,  or  based  on  a  wrong- 
ful act,  is  single  and  indivisible,  and  gives 
rise  to  but  one  liability.  Kansas  City,  etc., 
H.  Co.  V.  Shutt    (Okla.),  20-255. 


ACT    OF    GOD. 

Excuse  for  delay  in  transportation  of  paa- 
sengers,  see  Cabriees,  6  e   ( 2 ) . 

Excuse  for  loss  of  or  injury  to  goods  in 
transportaMoji,  see  Caebiees,  4  d   (1). 

Tort  of  insane  agent  as  act  of  God,  see  Cab- 
BIEES,  4  d   (1). 

ACTS. 

Agent's  acts  as  evidence  of  authority,  see 
ASENCY,   3   b    (2). 

ADDITIONAL. 

Additional  bond  on  appeal,  see  Appeal  and 

Ebeoe,    18   d. 
Additional   compensation   for   extra  services, 

see  Masteb  and  Seevant,  1  d. 
Additional       compensation       for      increased 

duties    imposed    on    public    officer,    see 

Public   Officees,   6   b. 
Increased  pay  for  additional  duties  imposed 

on  judge,  see  Judges,  2. 

ADEMPTION. 

Of  legacies,  see  Wills,  10  g. 

ADEQUATE  REMEDY  AT  LAW. 

Alleging  inadequacy  of  remedy  at  law  in 
bill  for  injunction,  see  Injunctions,  3 
c    (1), 


Inadequacy  of  legal  remedy  as  ground  for 
equitable  relief  generally,  see  Equitt, 
2   b. 

Inadequacy  of  legal  remedy  as  ground  for 
injunctive  relief,  see  Injunctions,  1 
o;  Labor  Combinations,  11;  Taxa- 
tion, 8. 

Inadequacy  of  legal  remedy  as  ground  for 
mandamus,   see   Mandamus. 

Inadequacy  of  legal  remedy  as  ground  for 
rescission  or  cancellation  of  contracts, 
see  Cancellation  and  Rescission,  2. 

Inadequacy  of  legal  remedy  at  law  as  ground 
for  specific  performance,  see  Specific 
Peeformance,   1. 

Interference  with  right  to  hunt  wild  fowl, 
see  Game  and  Game  Laws.  1. 


ADJOINING  LANDOWNERS. 

Discharge  of  surface  water  on  adjoining 
premises,     see     Waters     and     Wateb- 

COUBSES,    2    b. 

Duty  of  canal  company  to  adjoining  land- 
owner, see  Canals,  1. 

Injuries  by  blasting  on  adjoining  premises, 
see  Explosions  and  Explosives,  4. 

Limitation  of  action  for  injury  to  subjacent 
support,  see  Limitation  of  Actions, 
_  4  a   (2)    (a). 

Malicious  erection  of  fences,  see  Fences, 
1  b. 

Eights  to  party  walls,  see  Party  Walls. 

Waste  of  natural  gas  as  injury  to  adjacent 
owner,  see  Gas  and  Gas  Companies,  6. 

Lateral  support  —  effect  of  ureight  of 
buildings. —  A  private  party  is  liable  for 
damages  caused  to  an  adjoining  lot  by  his 
removal  of  lateral  support  to  such  an  extent 
that  the  lot  in  its  natural  state  would  settle 
or  crumble,  but  for  nothing  more.  If  his 
removal  of  lateral  support  would  not  have 
caused  the  adjoining  lot  to  settle  or  crumble 
in  its  natural  state,  he  is  not  liable  for 
damages  which  result  because  the  superin- 
cumbent weight  of  buildings  or  other  ponder- 
ous things  contribute  to  the  settlement  of 
the  Jot.  Johnson  v,  St.  Louis  (U.  S,), 
18-949. 

Subjacent  support  —  measure  of  dam" 
ages.  —  In  an  action  by  a  surface  owner  to 
recover  damages  for  subsidence  resulting 
from  the  working  of  minerals  under  or 
adjoining  his  property,  the  depreciation  in 
the  market  value  of  the  property  attribut- 
able to  the  risk  of  future  subsidence  is  not 
a  proper  element  of  the  damages  recover- 
able. West  Leigh  Colliery  Co.  v.  Tunni- 
cliffe   (Eng.),   10-74. 

In  an  action  by  a  surface  owner  to  recover 
damages  for  subsidence  resulting  from  the 
working  of  coal  mines  under  and  adjoining 
his  property,  the  depression  in  the  market 
value  of  the  property  attributable  to  the 
risk  of  future  subsidence  is  a  proper  element 
of  the  damages  recoverable.  Tunnicliffe  v, 
We.st  Leigh  Colliery  Co,    (Eng.),  5-755, 
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ADJOURNIMEENTS. 

Adjournment  of  survey  in  proceeding  to  lay 
out  highway,  see  Stbeets  and  High- 
ways, 2  c. 

Answer  in  justice's  court  after  adjournment, 
see  Justices  of  the  Peace,  3. 

By  legislature,  see  States,  3. 


ADJUSTMENT. 

Fire  losses,  see  Insueance,  5  1. 
Mutual  claims,  see  Accounts  and  Account- 
ing. 

ADMINISTRATION. 

Probate   of   will   after   grant   of   administra- 
tion, see  Wnxs,  7  b. 


judgment  recovered  against  him  in  a  suit 
at  common  law,  founded  upon  the  wrong, 
to  which  the  other  wrongdoer  was  not  made 
a  party.  The  Ira  M.  Hedges  (U.  S.), 
20-1235. 

Verification  of  pleadings.  —  Where  a 
pleading  in  admiralty  filed  on  behalf  of  sev- 
eral passengers  of  a  vessel  claiming  damages 
for  mistr6>^tment  is  verified  by  one  of  the 
niunber  only,  such  verification,  though  not  in 
conformity  with  a  rule  of  the  court,  is  an 
irregularity  only,  and,  where  not  objected 
to  in  the  trial  court,  is  not  ground  for 
reversal  of  judgment  in  favor  of  each  claim- 
ant by  the  appellate  court.  Northwestern 
Steamship  Co.  v.  Ransom  (U.  S.),  20-1015. 


ADMISSION  OF  ATTORNEYS. 

See  Attoeneys  at  Law,  1. 


ADMINISTRATION    BONDS. 

See   ExBCUTOBS   and   Administbatoes. 

ADMINISTRATIVE   ACTS. 

Restraining  administrative  acts,  see  Pbo- 
hibition,   1. 

ADMINISTRATIVE    OFFICERS. 

Liability  to  prohibition,  see  Pbohibition,  3. 

ADMINISTRATORS. 

See  ExEcuTOES  and  Administbatoes. 
Administrators  de  bonis  non,  see  Executobs 

AND  Administbatoes,   14. 
Administrators  pendente  lite,  see  Executobs 

AND  Administbatoes,   16. 
Administrators    with    the   will    annexed,    see 

Executors  and  Administbatoes,   15. 

ADMIRAI.TY. 

See  Salvage;  Seamen;  Ships  and  Ship- 
ping; Towage. 

Review  of  evidence  on  appeal,  see  Appeal 
AND  Ebeoe,   12  h   (1). 

Jurisdiction  in  tort. —  A  shore  dock, 
bridge,  abutment,  protection  piling,  and 
pier,  are  structures  connected  with  the  shore 
and  land  commerce,  and  an  injury  to  such 
structures  caused  by  a  vessel  negligently 
adrift  is  not  a  maritime  tort  of  which  a 
court  of  admiralty  has  jurisdiction.  Cleve- 
land Terminal,  etc.,  R.  Co.  v.  Cleveland 
Steamship  Co.    (U.  S.),  13-1215. 

Contribution. —  A  court  of  admiralty  has 
jurisdiction  of  a  libel  to  enforce  con- 
tribution from  the  owner  of  one  of  two  ves- 
sels, which  were  both  at  fault  for  a  collision 
with  a  third,  in  favor  of  the  charterer  of 
the  other   vessel   at  fault,  who   has   paid   a 


ADMISSIONS    AND    DECLARATIONS. 

See  Evidence,  10  d. 

Actions  on  fire  insurance  policy,  see  Insub- 
ANCE,   5   m    ( 10 ) . 


ADMISSION. 

Admission    in    pleading,     see    Pleading,    4 

a   (4). 
Criminal  cases,  see  Cbiminal  Law,  6  n  (11). 
Effect      of      demurrer      as      admission,     see 

Pleading,  5  e. 
Proof  of  partnership,  see  Paetnebship,  1  b. 


ADOPTED    STATUTES. 

See  Statutes,  4  k. 

ADOPTION  OF  CHILDREN. 

Right  of  adopting  parent  to  sue  for  death 
of  adopted  child,  see  Death  bt 
Weongful  Act,  6. 

Construction  of  statute.— Statutes  re- 
lating to  the  adoption  of  children  are  not 
exclusive  so  that  no  right  to  take  property 
by  fin  adopted  child  may  be  created  in  any 
other  way.  Chehak  v.  Battles  (Iowa), 
12-140. 

Adoption  of  adults.—  The  word  "  child  " 
in  the  Alabama  statute  relating  to  the 
adoption  of  children  refers  to  the  status  of 
the  person  adopted  and  not  to  the  age  of 
such  person,  and  an  adult  may  be  adopted 
under  the  statute.  Sheffield  v.  Franklin 
(Ala.),   15-90. 

Specific  performance  of  contract  for 
adoption.— Although  an  instrument  of 
adoption  is  not  valid  because  not  acknowl- 
edged by  all  the  parties  and  recorded,  the 
surrender  of  a  child  by  its  parents  to  others, 
who  at  the  time  agree  to  adopt  the  child 
as  their  own  and  make  it  their  heir,  is  a 
valid  consideration  for  the  contract  of'^don- 
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tion,  and  the  child,  for  whose  benefit  the 
contract  is  made,  may  maintain  an  action 
for  the  specific  performance  of  such  con- 
tract.    Chehak  v.  Battles    (Iowa),   12-140. 

Such  a  contract  is  not  affected  by  the 
statute  of  frauds,   part  of  the  consideration 

—  the  surrender  of  the  child  —  being  paid  at 
the  time  of  the  contract ;  nor  is  the  contract 
in  the  nature  of  a  testamentary  disposition 
of  property  and  contrary  to  the  statute 
relating  to  the  execution  of  wills.  Chehak 
V.  Battles    (Iowa),   12-140. 

Second  adoption. —  Under  the  New  ,York 
Domestic  Relations  Law,  providing  that  an 
adopted  child  may  be  adopted  directly  from 
its  foster  parents  by  another  person  "  in 
the  same  manner  as  from  parents,  and  as 
if  such  foster  parents  were  the  parents  of 
such  child,"  the  natural  parents  of  a  legally 
adopted  child  absolutely  cease  in  law  to 
have  any  right  or  authority  regarding  such 
child,  and  in  case  of  a  second  adoption 
after  the  death  of  the  foster  parents,  it  is 
not  necessary  to  give  notice  to  or  obtain 
the  consent  of  the  natural  parents  or  the 
survivor  of  them.  Matter  of  Macrae  (N. 
Y.),   12-505. 

Bight  of  adopted  children  to  inherit. 

—  The  Michigan  statute  providing  that  on 
the  adoption  of  a  child  he  shall  become  an 
heir  at  law  of  the  adopting  parents,  the 
same  as  if  he  were  in  fact  the  child  of  such 
parents,  does  not  make  the  child  an  heir 
of  a  brother  of  the  adopting  parent.  Van 
Derlyn  v.  Mack   (Mich.),  4-879. 

An  adopted  child  has  no  right  to  succeed 
to  the  estate  of  any  member  of  the  adopting 
family  other  than  the  adopting  parent,  and 
the  adopted  child  does  not  succeed  to  the 
estate  of  the  ancestors  or  collateral  kin  of 
the  adopting  parent,  or  to  the  estate  of  chil- 
dren born  to  the  adopting  parent.  Hocka- 
day  r.  Lynn    (Mo.),   9-775. 

An  adopted  child  does  not  by  reason  of 
his  adoption  become  heir  to  the  real  prop- 
erty of  a  brother  of  his  adopting  parent  who 
dies  intestate  after  the  death  of  such  parent, 
and  therefore  the  adoption  does  not  make 
the  child  an  heir  by  representation  of  the 
property  which  might  have  come  to  his 
adopting  parent  had  such  parent  survived 
his  brother.  Hockaday  v.  Lynn  (Mo.), 
9-775. 

Right  of  adopted  child  under  limi- 
tations in  default  of  "  children."—' 
Where  property  is  bequeathed  to  a  person 
for  life  and  after  his  death  to  any  child  or 
children  that  he  may  leave  surviving  him, 
and  in  default  of  any  child  or  children  of 
the  life  beneficiary  the  property  is  to 
become  a  part  of  the  testator's  residuary 
estate,  the  residuary  legatees  under  the  will 
are  "remaindermen"  within  the  meaning  of 
the  New  York  statute  (Consol.  Laws,  c.  14, 
§  114)  providing  that  an  adopted  child  shall 
not  be  deemed  the  child  of  the  adopting 
parent  so  as  to  defeat  the  rights  of  remain- 
dermen under  limitations  of  property 
dependent  on  the  adopting  parent  dying 
without  heirs,  Mjitter  pf  Leasl?  (N,  Y,), 
lS-516, 


A  limitation  in  a  will  to  the  "  child  or 
children "  of  a  life  beneficiary  under  the 
will  is  not  a  limitation  to  an  adopted  child 
under  the  New  York  Domestic  Relations 
Law  (Consol.  Laws,  c.  14,  §  114)  providing 
that  adopted  children  shall  have  the  right 
to  inherit  from  their  foster  parents,  "  but 
as  respects  the  passing  and  limitation  over 
of  real  or  personal  property  dependent  under 
the  provisions  of  any  instrument  on  the  fos- 
ter parent  dying  without  heirs,  the  minor 
is  not  deemed  the  child  of  the  foster  parent 
so  as  to  defeat  the  rights  of  remaindermen." 
Matter  of  Leask  (N.  Y.),  18-516. 

Collateral  attach  on  decree  of  adop- 
tion.—  A  decree  of  adoption  rendered  in 
proceedings  regular  on  their  face  and  by  a 
court  of  competent  jurisdiction  is  neverthe- 
less subject  to  collateral  attack  on  a  writ 
of  habeas  corpus  for  the  possession  of  the 
adopted  children  by  a  parent  who  was  not 
a  party  to  the  decree  of  adoption  and  had 
no  notice  or  knowledge  thereof  until  after 
the  decree  had  been  rendered.  Beatty  v. 
Davenport   (Wash.),  13-585. 

Extraterritorial  effect  of  adoption.— 
Statutes  relative  to  the  adoption  of  chil- 
dren which  confer  on  an  adopted  child  the 
right  of  inheritance  of  the  property  of  the 
adopting  parent  in  the  state  of  adoption, 
have  no  extraterritorial  operation,  and  con- 
sequently, where  a  person  who  has  adopted 
a,  child  in  the  state  of  Georgia,  under  a 
statute  of  that  state  conferring  such  right 
of  inheritance,  afterwards  removes  to  Ala- 
bama, and  dies  there,  the  adopted  child  has 
no  right  of  inheritance  in  the  latter  state 
by  virtue  of  such  adoption.  Brown  v.  Fin- 
ley   (Ala.),   16-778. 

IJaiv  of  comity.  —  The  legal  status  of  an 
adopted  child,  acquired  by  the  law  of  adop- 
tion, is  by  the  law  of  comity  recognized  in 
every  other  jurisdiction  where  such  status 
becomes  material  in  determining  the  right 
to  take  property  by  will  or  inheritance. 
Matter  of  Leask   (N.  Y.),  18-516. 

Revocation  of  adoption. —  To  warrant 
a  finding  of  undue  influence  by  one  person 
in  inducing  another  person  to  adopt  a  child, 
it  must  appear  that  the  person  exercising 
the  influence  so  far  dominated  the  will  of 
the  person  upon  whom  it  was  exercised  as 
to  substitute  his  will  for  that  of  the  latter, 
with  the  result  that  the  action  brought 
about  by  the  influence  was  not  in  reality 
the  act  of  the  person  whose  act  it  was  in 
form,  but  the  act  of  the  person  exercising 
the  influence.  Phillips  v.  Chase  (Mass.), 
17-544. 

In  a  proceeding  to  revoke  a  decree  of  the 
Probate  Court  by  which  a  married  woman 
was  declared  to  have,  adopted  a  son  of  her 
husband  by  a  former  marriage,  evidence  that 
the  woman  was  a  nervous  invalid  prior  to 
and  at  the  time  of  her  marriage  to  the 
child's  father,  and  continued  in  poor  health 
to  the  time  of  her  death,  which  occurred 
some  sixteen  years  after  the  adoption;  that 
the  husband  had  been  her  physician  prior 
to  the  marriage,  and  continued  to  act  as 
such  thereafter;    that  within  three  months. 
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after  the  ma-riage  he  threatened  to  desert 
her  if  she  did  not  adopt  his  son;  that  there 
were  certain  circumstances  in  her  life,  con- 
nected with  a  former  marriage  and  known 
to  her  husband,  which  made  siich  threat  par- 
ticularly terrifying  to  her;  that  up  to  the 
time  of  the  adoption  her  acquaintance  with 
her  husband's  son  had  been  casual  only; 
and  that  after  the  adoption  had  taken  place 
she  frequently  referred  to  it  bitterly,  and 
said  that  she  had  been  forced  to  do  it  against 
her  will —  warrants  a  finding  by  the  jury 
that  the  adoption  was  procured  by  the  undue 
influence  of  the  husband.  Phillips  r.  Chase 
(Mass.),  17-644. 

In  such  a  proceeding,  where  one  of  the 
issues  submitted  to  the  jury  is  whether  the 
adopting  parent  was  unduly  influenced  by 
her  husband  "  or  any  other  person "  in  the 
making  of  the  adoption,  and  where  there  is 
no  evidence  of  undue  influence  by  any  per. 
son  other  than  the  husband,  the  answer 
"  yes,"  given  by  the  jury  on  such  issue,  will 
be  construed  as  a.  finding  that  the  adoption 
was  procured  by  the  undue  influence  of  the 
husband.  Phillips  v.  Chase  (Mass.),  17-544. 
In  such  a  proceeding,  findings  by  the  jury 
that  the  adoption  was  not  made  by  the 
adopting  parent  of  her  own  free  will,  and 
that  she  was  unduly  influenced  in  making 
it,  necessarily  imply  that  the  procuring  of 
the  adoption  also  constituted  a  fraud  on  the 
court.     Phillips  v.  Chase    (Mass.),   17-544. 

When  a  married  man  so  dominates  his 
wife's  will  as  to  force  her  against  her  will 
to  bring  a  petition  in  court  for  the  adoption 
by  her  of  his  son  by  a  former  marriage,  he 
commits  a  gross  fraud  on  his  wife,  and 
such  a  fraud  on  the  court  that  the  decree  of 
adoption  should  be  set  aside.  Phillips  v. 
Chase    (Mass.),   17-544. 

Rovocation  after  death  of  foster 
parent  aad  child,—  In  such  a  case  as 
that  above  considered,  where  the  wife  and 
the  adopted  child  have  both  died,  and  the 
husband,  as  heir  of  the  child,  claims  the 
property  which  descended  to  the  latter  on 
the  wife's  death,  the  decree  of  adoption  may 
be  revoked  by  the  probate  court  on  petition 
by  the  wife's  next  of  kin,  on  the  principle 
that  the  husband,  through  whose  fraud  and 
undue  influence  it  was  procured,  should  not 
be  permitted  to  profit  by  his  own  wrong.  It 
is  no  defense  to  such  a  petition  that  the 
adopted  child  was  innocent  of  any  partici- 
pation in  the  wrong  by  which  the  adoption 
was  procured;  nor  can  the  respondent  object 
that  the  petitioners  should  have  proceeded 
by  a  bill  in  equity  instead  of  by  a  petition 
in  the  probate  court.  The  remedy  by  bill 
in  equity  is  proper  where  the  fraud  com- 
mitted by  a  defendant-  entitles  him  without 
disentitling  the  plaintiff;  but  in  the  case 
of  an  adoption  procured  by  fraud  the  decree 
which  entitles  the  party  perpetratiiig  the 
fraud  also  disentitles  the  next  of  kin  of  the 
adopting  parent,  and  they  can  obtain  no 
relief  until  the  decree  of  adoption  is  set 
aside.     Phillips  v.  Chase    (Mass.),  17-544. 


ADnZ.TEBATION. 


See  Food. 


Sufficiency  of  information.— An  in- 
formation for  the  violation  of  an  ordinance 
against  the  sale  of  adulterated  milk  is  suf- 
ficient where  it  specifically  informs  the 
accused  of  the  time,  place,  and  particular 
in  which  he  has  violated  the  ordinance.  St. 
Louis   r.   Liessing    (Mo.),  4-112. 


ABTTLTEBT. 

See    FOBNICATION. 

Bar    to    alimony,    see    Alimony    and    Suit 

Monet. 
Bar  to  right  to  dower,  see  Doweb,  2  a. 
Ground  for  divorce,  see  Divorce,  2. 

Definition.—  The  sexual  intercourse  of  a 
married  man  with  a  woman  other  than  his 
wife,  whether  married  or  single,  is  adultery 
on  his  part  within  the  meaning  of  the  Kan- 
sas statute  making  adultery  a  misdemeanor. 
Bashford  v.   Wells    (Kan.),   16-310. 


ADULTS. 

Adoption  of,  see  Adoption  of  Childben. 

ADVANCE    BIDS. 

As    ground    for    setting   aside    judicial   sale, 
see  Judicial  Sales,  2  b. 

ADVANCEHENTS. 

1.  In  Genebal,  256. 

2.  Sufficiency  of  Evidence  to  Estab- 

lish, 257, 
Intent    of    donor    presumed    from    testamen- 
tary provisions,  see  Wells,  10  f. 

1.  In  Genebal. 

In     case     of     partial     intestacy.— The 

Iowa  statute  providing  for  bringing  into 
hotchpot  advancements  given  by  an  "  intes- 
tate"  to  his  heir,  does  not  app'ly  where  the 
ancestor  has  left  a  will  disposing  of  part 
of  his  property.  Gilmore  v.  Jenkins  (Iowa), 
0-1008. 

No  presnmption  from  inequality  of 
gifts.- The  mere  fact  that  a  parent  has 
given  property  to  one  child  and  not  to 
another,  or  more  to  one  than  to  another,  is 
not  suffieient  to  charge  the  favored  child  in 
the  distribution  of  the  parent's  estate. 
Elliott  i\  Western  Coal,  etc.,  Co.  (111.), 
17-884. 

Deed  to  son-in-law  as  advancement 
to  daughter.- A  deed  of  gift  by  a  father- 
in-law  to  his  son-in-law,  accepted  by  the 
latter,  which  contains  a  provision  clearly 
indicating  that  it  was  the  intention  of  the 
grantor  that  the  property  so  conveyed  was 
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to  be  an  advancement  to  his  daughter,  the 
wife  of  the  grantee,  is  an  advancement  to 
her,  notwithstanding  she  may  have  been 
ignorant  not  only  of  the  fact  that  the  deed 
contained  such  a  provision,  but  even  of  the 
existence  of  the  deed  altogether.  Ireland  v. 
Dyer    (Ga.),   18-544. 

Under  the  evidence  in  the  case  the  jury 
could  have  found  that  the  plaintiff  had  not 
received  her  distributive  share  of  the  estate, 
after  deducting  from  that  distributive  share 
the  value  of  the  advancement  made  to  her; 
therefore  it  was  error  for  the  court  to  direct 
a  verdict  in  favor  of  the  defendant.  Ireland 
t:  Dyer    (Ga.),   18-544. 

Validity  of  release  of  interest  by  heir. 
—  Where  a  father  pays  a  certain  sum  of 
money  to  his  adult  son,  and  the  latter  exe- 
cutes an  instrument  in  writing  whereby  he 
acknowledges  the  receipt  of  such  sum  as  an 
advancement,  in  full  of  his  distributive  share 
in  his  father's  estate,  and  agrees  not  to  take, 
claim,  or  receive  anything  further  out  of 
said  estate  at  or  after  his  father's  death, 
such  instrument  is  valid,  and  estops  the 
son  from  claiming  any  share  in  the  estate 
upon  the  father's  death  intestate.  In  re 
Simon    (Mich.),    17-723. 

Note  exeonted  hy  parent  to  child.— 
In  view  of  the  Kentucky  statute  regulating 
the  subject  of  advancements,  a  parent  can- 
not require  payments  to  be  made  from  her 
estate  to  certain  children  by  executing  in 
their  favor  promissory  notes  reciting  a  valu- 
able consideration,  where  in  fact  no  con- 
sideration exists  except  natural  love  and 
affection.  Sullivan  v.  Sullivan  (Ky.), 
13-163. 

2.  SuFFiciEircT  OF  Evidence  to  Establish. 

Oral  declarations  of  donor. —  Section 
7  of  chapter  39  of  the  Revised  Statutes  of 
Illinois  provides  that  "  no  gift  or  grant  shall 
be  deemed  to  have  been  made  in  advance- 
ment unless  so  expressed  in  writing  or 
charged  in  writing  by  the  intestate,  as  an 
advancement,  or  acknowledged  in  writing 
by  the  child  or  other  descendant."  Inas- 
much as  advancements,  under  this  statute, 
cannot  be  evidence  by  parol  declarations  or 
statements,  no  material  or  essential  part  of 
the  proof  necessary  to  establish  an  advance- 
ment can  be  supplied  by  parol  testimony. 
Elliott  V.  Western  Coal,  etc.,  Co.  (111.), 
17-884. 

Prior  to  the  above  statute,  it  was  a  ques- 
tion of  intention  whether  a  gift  by  a  parent 
to  a  child  was  an  advancement,  and  the 
donor's  oral  declarations,  made  at  the  time 
of  the  gift,  as  to  his  intentions,  were  admis- 
sible as  part  of  the  res  gestce  characterizing 
the  act  of  giving.  Since  the  statute,  it  is 
still  a  question  of  intention,  but  the  statute 
has  prescribed  the  manner  of  proof  of  the 
intention.  Elliott  v.  Western  Coal,  etc.,  Co. 
(111.),    17-884. 

Subsequent  written  declaration  of 
donor.— Where  a  father  conveys  land  to  his 
daughter,  by  a  warranty  deed  absolute  on 
its  face  and  containing  nothing  to  show  that 
the   conveyance   is   intended   as   an   advanee- 
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ment,  he  cannot  at  a  later  time  derogate 
from  his  grant  by  executing  a  separate 
instrument  in  writing,  not  a  will,  declaring 
that  the  land  so  conveyed  is  the  daughter's 
full  "heirship"  in  his  real  estate;  nor  is 
such  instrument  competent  evidence  to  prove 
that  the  gift  was  intended  as  an  advance- 
ment. The  intention  which  will  character- 
ize a,  gift  as  an  advancement  is  the  inten- 
tion of  the  donor  at  the  time  of  making  the 
gift,  expressed  in  the  manner  required  by 
the  statute.  Elliott  v.  Western  Coal,  etc., 
Co.    (111.),   17-884. 

ADVANCES. 

Advance  by  factors,  see  Factobs,  4. 

Corporate  stock,  see  Cobpobations,  8  b. 

Security   for   future  advances,   see   Chattel 
Mobtoages,  2. 

ADVENTURES. 

See  Joint  Adventtjbes. 

ADVERSE  POSSESSION. 

1.  Subjects  of  Adverse  Possession,  257. 

a.  Property  of  individuals,  257. 

b.  Property    subject    to    public    use, 

258. 

c.  Public  lands,  258. 

2.  Intent  of  Occupant,  258. 

3.  Claim  ob  Colob  of  Title,  258. 

4.  Notice  of  Adverse  Claim,  258. 

5.  Hostility  of  Possession,  258. 

a.  Possession  consistent  with  rights 

of  others,  258. 

b.  Possession  by  grantor  after   con- 

veyance, 259. 

c.  Weight    and    sufficiency    of    evi- 

dence, 259. 

6.  Tacking  Possession,  259. 

7.  Claim  to  Pabt  of  Tbact,  259. 

8.  Abandonment  of  Title,  259. 

Cemetery  land,  see  Cemeteries,  2. 
Defense   to   action  of   ejectment,   see   Eject- 
ment, 4. 
Effect  on  right  to  dower,  see  Doweb,  2  d. 

1.  Subjects  op  Adverse  Possession. 
a.  Property .  of  individuals. 

Minerals.  —  Where  the  title  to  underlying 
coal  has  been  severed  from  the  title  to  the 
surface  of  the  land,  no  title  to  the  coal  can 
be  acquired  by  adverse  possession  of  the  sur- 
face. Wallace  v.  Elm  Grove  Coal  Co, 
(W.  Va.),  6-140. 

Part  of  building.  —  Possession  of  an 
upper  room  in  a  building  supported  entirely 
by  portions  of  the  story  beneslth  may  ripen 
into  title  thereto  by  adverse  possession  under 
the  provisions  of  the  statute  of  limitations. 
Iredale  v.  Loudon   (Can.),  12-863. 

Where  one  of  several  owners  of  land  with 
ft  building   thereqi^   sells  his   interest  to   9, 
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c6-owiief,  and  occupies  a  second  story  room 
ia  said  buildiflg  reached  by  a  Stfeet  door  to 
*hich  he  has  the  only  key,  and,  after  first 
payiUg  rent,  remains  in  exclusive  possession 
of  the  room,  the  stairWay  leading  to  it,  stad 
the  street  door  landiftg,  for  twelve  years 
without  paying  rent,  during  which  tiiHe  the 
annual  tax  bills  for  the  Whole  premises  are 
generally  left  in  his  room  and  are  sent  by 
him  to  the  managing  owner  who  pays  them, 
the  occupant  acquires  title  under  the  statnte 
of  limitations  to  the  room  and  to  so  much 
of  the  structure  as  rests  on  the  soil  to  which 
he  has  acquired  title.  Iredale  v.  Loudon 
(Can.),  12-863. 

b.  Property  subject  to  public  use. 

Railroad  Hght  of  T«rajr.  —  Whether  in 
any  case  a  railroad  company  can  be  deprived 
of  its  right  of  Way  by  adverse  possession, 
quaere.  Roberts  v.  Sioux  City,  eti.,  E.  Co. 
(Neb.),   10-992. 

The  use  for  agricultural  purposes,  such  as 
the  grazing  and  cultivation  by  adjoin- 
ing landowners  of  otherwise  unused  and 
unfenced  parts  of  the  right  of  way  of  a 
railroad  company,  is  not  inconsistent  with 
or  adverse  to  the  enjoyment  6f  an  easement. 
Roberts  v.  Sioux  City,  etc.,  R.  Co.  (Neb.), 
10-992. 

The  general  public  has  the  same  interest 
in  the  preservation  and  maintenance  of  rail- 
roads as  it  has  in  the  maintenance  of  other 
highways,  and  the  title  to  a  part  of  the 
railroad's  right  of  way,  while  ihe  road  is 
being  operated  as  a  common  carrier,  cannot 
be  divested  by  adverse  possession.  McLucas 
V.  St.  Joseph,  etc.,  E.  Co.   (Neb.),  2-71.5. 

The  United  States  Supreme  Court  has 
decided  that  a  congressional  grant  of  a  right 
of  way  for  the  construction  of  a  railroad  is 
on  an  implied  condition  which  is  inconsist- 
ent with  the  acquisition  of  any  part  thereof 
by  a  private  individual  or  corporation. 
McLucas  r.  St.  Joseph,  etc.,  R.  Co.  (Neb.), 
2-715.  ,    .  . 

The  right  of  way  of  the  Gfrand  Island 
Railway  Company  having  been  acquired  by 
grant  froW  the  general  government  for  the 
construction  of  a  railroad,  the  statute  of 
limitations  is  not  a  defens6  tp  an  action  tly 
the  said  company  to  recover  possession  of  a 
strip  of  land  within  such  right  of  way. 
McLucas  r.  St.  Joseph,  etc.,  K.  Co.  (N^!i.), 
2-715. 

c.  Public  lands. 

One  claiming  title  to  land  by  adverse  pos- 
session for  a  period  of  ten  years  as  agamst 
all  persons,  but  recognizing  the  superior  title 
of  the  United  States  government,  and  seeking 
in  good  faith  to  acquire  that  title,  may 
assert  such  adverse  possession  as  against 
any  person  claiming  to  be  the  owner  under 
a  prior  grant.    Boe  v.  Antold  (Ore.),  20-533. 

2.  Intent  of  Ooodpant. 

Possession  by  tl4uatte)r.  —  The  good 
faith  of  the  occupant  is  to  be  considered  on 
the  question  of  adverse  possession.  The 
facts  that  the  improvements  made  by  the 
Occupant  were  made  at  ;i  time  when  he  was 


a  mere  "  Squatter,"  that  a  change  in  the 
deed  was  made,  that  the  deed  was  not 
recorded,  that  no  taxes  were  paid,  and  that 
only  a  small  part  of  the  tract  was  cleared 
and  improved  in  twelve  years,  all  bear 
strongly  upon  the  good  faith  of  the  clafm 
of  adverse  possession.  Hunter  v.  Wething- 
ton   (Mo.),  12-S29. 

3.    CtAIM   OB    COLOB   OF   TITI.E. 

Color  of  title  defined.  —  Color  of  title 
is  that  which  in  appearance  is  title,  but 
Which  in  reality  is  no  title  at  all.  Knight 
1).  Grim    (Va.),   19-400. 

Becord  in  condemnation  proceeding 
Or  color  of  title.  —  The  record  of  a  con- 
demnation proceeding  In  which  a  final  order 
has  been  entered  is  admissible  in  evidence 
to  show  color  of  title,  though  it  may  be 
insufficient  to  show  a  good  title.  Knight  v. 
Grim   (Va.),  1^400. 

Color  of  title  is  not  afforded  by  the  record 
of  condemnation  proceedings  prior  to  tte 
final  order  confirming  the  report  of  the  com- 
missioners.    Knight  V.   Grim    (Va.),   19-400. 

peed  by  administrator.  —  A  deed  by  an 
administrator  conveying  land  of  the  deced- 
ent pursuant  to  a  void  order  of  sale ,  is 
nevertheless  sufficient  to  set  the  statute  of 
limitations  running  in  favor  of  the  grantees 
against  the  heirs  of  the  decedent  from  the 
date  of  the  delivery  of  the  deed.  Millican  v. 
McNeill    (Tex.),  20-74. 

Identification  of  land  described  in 
deed.  —  A  deed  describing  land  conveyed  by 
the  name  of  the  tract  is  admissible  in  evi- 
dence to  show  color  of  title  in  the  defend- 
ant in  ejectment,  where  there  is  evidence 
that  there  was  such  a  tract  capable  of 
definite  location.  Cadwalader  v.  Price 
(Md.),   19-547. 

4.  Notice  op  Adtebse  Claim. 

The  occupancy,  by  an  individual,  of  parts 
of  the  right  of  way  of  a  railroad  company 
obtained  by  condemnation  proceedings,  wiih 
the  elevators,  granaries,  coal  sheds,  and 
similar  structures,  used  in  carrying  on  his 
business,  and  by  the  company  as  a  common 
carrier,  for  convenience  in  handling  his  ship- 
ments, will  not  be  treated  as  adverse  or 
under  claim  of  title,  unless  actual  notice  of 
such  claim  is  brought  home  to  the  company, 
or  his  conduct  is  such  as  will  as  a  mattei 
of  law  constitute  such  notice;  and  in  the 
absence  of  such  notice  or  conduct,  the  erec- 
tion and  maintenance  of  such  buildings 
without  an  express  agreement  therefor  will 
be  regarded  as  being  with  the  permission, 
consent,  or  license  of  the  company,  and  sufc- 
ject  to  its  rights  to  resume  the  possession 
of  the  ground  whenever  necessity  requires 
its  use  for  railroad  purposes.  Roberts  Vt 
Sioux  City,  etc.,  R.   Co.    (Neb.),   10-992. 

5.  Hostility  op  Posses.sion. 
a-  Possession  consistent  with  rights  of  others. 
Possession  under  deed  from  life  ten- 
ant.—The  possession  of  a  purchaser  from  a 
life  tenant  ia  not  adverse  to  the  remainder- 
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man  until  the  termihation  of  the  life  estate, 
and  the  statvite  of  limitations  does  not  begin 
to  run  against  the  remainderman  until  that 
time.     Porter   i\   Osman    (Mich.),   3-687. 

A  conveyance  of  a  decedent's  land  made 
under  a  void  order  of  sale  by  an  administra- 
tor who  has  an  undivided  life  interest  in 
the  land  conveyed,  as  to  which  the  deed 
operates  by  way  of  estoppel,  does  not  start 
the  statute  of  limitations  running  against 
the  heirs  of  the  decedent  until  the  death  of 
the  administrator.  Millican  v.  McNeill 
(Tex.),  20-74. 

Possession  nnder  deed  from  tenant  by 
curtesy.  —  One  who  holds  possession  of  land 
by  deed  from  the  tenant  by  curtesy  can 
acquire  no  title  by  adverse  possession  dur- 
ing the  life  of  the  grantor,  as  the  statute  of 
limitations  does  not  begin  to  run  against 
the  heirs  of  the  deceased  wife  until  the 
death  of  the  husband.  Wilson  v.  Froat 
(Mo.),   2-557. 

b.   Possession   by   grantor    after   conveyance. 

Possession  by  grantor.  —  Where  a 
grantor  remains  in  possession  after  convey- 
ing his  Interest  in  the  land,  his  possession 
is  subservient  to  the  grantee,  and  a  clear, 
positive,  and  continuous  disclaimer  and  dis- 
avowal of  such  relation,  and  the  assertion 
of  an  adverse  right  to  the  knowledge  of  the 
grantee,  are  indispensable  to  change  the 
character  of  the  grantor's  possession  and  to 
render  it  adverse  to  the  grantee.  Schaubuch 
V.   Dillemuth    (Va.),    15-825. 

Extending    Possession    to   Fixed    Boundaries. 

Possession  by  mistake.  —  The  possession 
of  one  claiming  to  own  land  to  a  fixed  boun- 
dary is  adverse  to  the  adjoining  proprietor, 
though  the  occupant  at  the  time  believed 
that  the  boundary  fixed  was  the  true  boun- 
dary line.     Krause  v.  Nolte   (111.),  3-1061. 

When  it  appears  in  an  action  of  ejectment 
that  the  owner  of  a  tract  of  land,  after  con- 
veying fifty  acres  thereof,  placed  a  fence  on 
wilat  he  supposed  to  be  the  true  boundary 
line,  in  the  belief  that  the  tract  west  of  the 
fence  contained  the  grailtee's  fifty  acres, 
whereas  it  contained  only  thirty-three  acres, 
the  grantor's  possession  of  the  seventeen 
acres  east  of  the  fence  is  not  adverse,  unless 
he  intended  to  claim  such  land  as  his  own 
even  though  the  fence  was  not  on  the  true 
boundary  line.  Schaubuch  v.  Dillemuth 
(Va.),  15-825. 

In  such  a  case  the  defendant  is  not  preju- 
diced by  evidence  intro'duced  by  the  plaintiff 
to  the  efi'ect  that  the  southern  and  western 
boundaries  of  the  plaintiff's  land  would  he 
exactly  the  same  whether  it  contained  fifty 
or  billy  thirty-three  acres.  Schaubuch  v. 
Dillemuth     (Va.),    15-825. 

In  such  a  case  verbal  admissions  of  the 
defendant  tending  to  show  that  if  there  was 
not  fifty  acres  in  the  tract  AS^est  of  the  fence, 
he  recognized  the  right  of  those  claiming 
fiflder  his  grantfee  to  have  the  boundary  line 
so  located  that  such  tract  would  contain 
that  quantity  of  land,  tend  to  throw  light 
upon  the  defendant's  intention  or  motive  in 


occupying  tlie  land  in  controversy,  and  are 
therefore  admissible.  Schaubuch  v.  Dille- 
muth  (Va.),  15-82S. 

e.  Weight  and  sufficiency  of  evidence. 

Evidence  examined  and  held  sufficient  to 
sustain  a  finding  of  open,  notorious,  exclu- 
sive, and  adverse  possesion  of  land  under  a 
claim  of  ownership.  Ater  r.  Smith  ( 111. ) , 
19-105. 

Evidence  examined  and  held  sufficient  to 
show  adverse  possession  of  land.  Cadwal- 
ader  v.   Price    (Md.),   19-547.    / 

6.  Tacking  Possession. 

Where  one  enters  into  possession  of  a  part 
of  a  tract  of  land  under  color  of  title  duly 
recorded,  and  conveys  the  land  to  subsequent 
grantees  who  enter  but  fail  to  record  their 
dfeed,  the  latter  may  tack  their  possession 
to  that  under  the  former  duly  recorded  deed 
and  acquire  a  good  prescriptive  title  at  the 
expiration  of  the  proper  period.  Roberson 
V.   Downing   Co.    (Ga.),    1-757. 

7.  Claim  to  Part  of  Tract. 

When  adverse  possession  is  claimed  of  a 
part  only  of  the  lands  sued  for,  the  proper 
practice  is  for  a  survey  to  be  made  under 
a  warrant  issued  by  the  court.  Cadwalader 
V.  Price   (Md.),  19-547. 

8.  Abandonment  of  Title. 

One  who  has  acquired  absolute  title  to 
land  by  adverse  possession  for  the  statutory 
period  does  not  impair  his  title  by  there- 
after paying  rent  to  the  owner  of  the  title. 
Martin  v.   Martin    (Neb.),   14-511. 


ADVERTISEMENTS. 

See   Newspapers. 

Advertising  lotteries,  see  LOTTERIES. 

Advertising   obscene  matter,    see   Obscenity. 

Bill  boards  as  violation  of  building  restric- 
tion, see  Deeds,  3  c. 

Calling  for  bids  for  public  work,  see  Munici- 
pal Corporations,  7  d. 

Enjoining  designation  of  official  newspaper, 
see  Injunctions,  2  d. 

Evidence  of  advertising  by  physician  as 
affecting  professional  standing,  see 
Libel  and  Slander,  4  f   (2), 

Libelous  advertisements,  see  Libel  and 
Slander,   2    a. 

Power  of  municipality  to  exclude  advertis- 
ing trucks  from  Streets,  sfee  Municipal 
Corporations,  5  f    (2). 

Power  of  municipality  to  regulate  distribu- 
tion of  handbills,  see  Municipal  Cor- 
porations, 5  f    (2). 

Printed  advertisement  of  auction  sale  as 
memorandum  required  by  statute  of 
frauds,  see  Frauds,  Statute  of,  3 
e   (3). 

Prohibiting  or  regulating  crying  of  wares 
on  streets,  see  Hawkers  and  Ped- 
dlers, 2, 
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Publication  of  photograph  in  advertise- 
ments, see  Pbivact,  Right  of. 

Eight  of  landlord  to  post  advertisements  on 
premises,  see  Landlobd  and  Tenant, 
5  b. 

Sale  of  land  under  mortgage  or  deed  of 
trust,  see  Mobtqaqes  and  Deeds  of 
Tbust,   14  e. 

Use  of  flag  for  advertising  purposes,  see 
Constitutional  Law,  9  b  10. 

Use  of  state  arms  or  seal  for  advertising, 
see  Constitutional  Law,  8. 

Mnnlcipal    regnlation    of    billboards. 

—  Under  the  Illinois  City  and  Village  Act, 
a  municipality  has  ample  power  to  regulate 
the  construction  and  use  of  billboards.  Chi- 
cago V.  Gunning  System   (111.),  2-892. 

The  fact  that  billboards  are  placed  on  pri- 
vate property  and  not  upon  public  streets 
will  not  protect  those  owning  or  using  them 
against  a  reasonable  regulation  thereof  by 
the  municipality.  Chicago  v.  Gunning  Sys- 
tem (111.),  2-892. 

A  municipal  ordinance  placing  such 
extreme  restrictions  upon  the  erection  and 
maintenance  of  billboards  and  imposing 
such  an  excessive  license  tax  as  to  be  pro- 
hibitive rather  than  regulative  is  unreason- 
able and  void.  Chicago  v.  Gunning  System 
(111.),  2-892. 

A  city  ordinance  requiring  that  signs  or 
billboards  shall  be  constructed  not  less  than 
ten  feet  from  the  street  line  is  a  regulation 
not  reasonably  necessary  for  the  public  safety 
and  cannot  be  justified  as  an  exercise  of  the 
police  power.  Passaic  v.  Paterson  Bill  Post- 
ing, etc.,  Co.   (N.  J.),  5-995. 


ADVICE. 

Advising    disobedience    of    mandate    as    con- 
tempt of  court,  see  Contempt,  1  e. 


ADVICE   OF   COUNSEI.. 

Defense  to  action  for  malicious  prosecution, 
see  Malicious  Pbosecution,  2  c. 

Ground  for  equitable  relief  from  judgment 
at  law,  see  Judgments,  13. 


AEROLITE. 

Ownership  of  aerolite,  see  Pbopebty. 
AFFIDAVITS. 

1.  Who  May  Make. 

2.  Who  Mat  Take. 

3.  Sufficienct. 

Affidavit  on  motion  for  new  trial,  see  New 

Tbial,  3  0. 
Affidavit  on  application  for  change  of  venue 

in     crimnial     cases,     see     Change     of 

Venue,  2  f. 
Charging   crime   on   information   and   belief, 

see  Crimpjal  Law,  4, 


Evidence  in  extradition  proceedings,  see  Ex- 
tradition, 4. 

Impeachment  of  verdict  by  affidavit  of 
jurors,  see  JUBT,  7;  Tblal,  8  I. 

Institution  of  proceeding  of  affidavit,  see 
Contempt,  3  a. 

Requirements  of  affidavit  for  attachment, 
see  Attachment,  6  b. 

Search  warrant  on  affidavit  made  on  infor- 
mation and  belief,  see  Seabches  and 
Seizures. 

Sufficiency  of  affidavit  to  prove  publication 
of  summons,  see  Summons  and  Pbo- 
cess,  2. 

Testimony  in  form  of  affidavit  as  ground  for 
refusing  continuance  on  account  of 
absence  of  witness,  see  Cbiminal  Law, 
6  d  (2). 

Verification  of  informations,  see  Indict- 
ments and   Informations,   3. 

1.  Who  May  Make. 

Agent  or  attorney.  —  Where  the  statute 
requires  an  oath  to  be  made  by  a  party  to  a 
proceeding,  an  affidavit  made  by  the  party's 
agent  or  attorney  is  not  sufficient.  Martin 
V.  Martin  &  Bowne  Co.  (D.  C),  7-47. 

2.  Who  May  Take. 

Foreign  notary.  —  Under  the  statute  of 
1899,  an  affidavit  in  forma  pauperis  before 
a  foreign  notary  with  his  seal  attached  is 
receivable  in  the  courts  of  Georgia  and  suf- 
ficient to  prevent  a  dismissal  of  a  bill  of  ex- 
ceptions for  failure  to  pay  costs.  Simpson 
V.  Wicker   (Ga.),  1-542. 

Notary  afterirards  employed  as  at- 
torney.—  The  Michigan  statute  making  it 
unlawful  for  notaries  public  who  are  also 
attorneys  to  administer  oaths  in  causes  in 
which  they  are  engaged  professionally,  does 
not  invalidate  a  claim  against  a  city  for 
damages  for  personal  injuries  which  is  sworn 
to  before  a  notary  who  subsequently  brings 
a  suit  for  the  injuries  as  attorney  for  the 
claimant.  Allen  v.  West  Bay  City  (Mich), 
6-35. 

3.  Sufficiency. 

Omission    of    venue    or    seal.  —  In    the 

absence  of  a  statute  to  the  contrary,  an 
affidavit  is  not  rendered  fatally  defective  by 
the  fact  that  the  venue  is  omitted,  or  by  the 
fact  that  no  notarial  seal  is  attached  to  the 
jurat.  Meldrum  v.  United  States  (U.  S.), 
10-324. 

Reference  to  attached  instrument. — 
An  affidavit  may  be  made  as  full  and  com- 
plete by  reference  to  an  attached  instrument 
as  if  the  matters  stated  in  such  instrument 
were  set  out  in  the  affidavit  itself.  Aiismus 
17.  People   (Colo.),  19^91. 


AFFIMITT. 

As     affecting     competency     of     jurors,     see 

JuEY,  5  d. 
Relationship     to     parties     as     disqualifying 

judge,  see  Judges,  4  b   (3), 
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AFFIRMANCE. 

See  Appeal  and  Ebbob. 

Affirmance  of  interlocutory  decree  as  res 
judicata,  see  Jxtogments,  6  c. 

AFFREIGHTMENT. 

Actions  for  breach  of  contract  of,  see  Cab- 
BIEBS,  4  j    (2). 

AFTER-DISCOVERED   EVIDENCE. 

Ground  for  new  trial,  see  New  Tbial,  2. 

AGE. 

Admissions  as  to  age,  see  Evidence,  10  d. 

Attainment  of  majority,  see  Infants,  1. 

Carnal  knowledge  of  girl  under  age  of  con- 
sent, see  Rape,  1  d. 

Census  reports  to  prove  age,  see  Census. 

Estoppel  to  deny  infancy,  see  Infants,  3  c. 

Family  records  to  prove  age,  see  Rape, 
2  d  (2). 

Marriage  of  person  under  age  of  consent,  see 
Mabbiage,  1  b. 

Opinion  evidence  to  prove  age,  see  Rape, 
2  d    (2). 

Proof  by  declarations,  see  Evidence,  10  a. 

Sufficiency  of  evidence  to  show  age  of  pros- 
ecutrix in  rape  case,  see  Rape,  2d  (3). 

AGENCY. 

1.  Cbeation    and    Incidents    of    Rela- 

tion, 262. 

a.  The  contract  in  general,  262. 

b.  Termination  of  agency,  262. 

c.  Evidence,  262. 

d.  Province  of  court  and  jury,  262. 

2.  Rights,     Duties,     and     Liabilities 

Intee  Se,  262. 

3.  Rights,  Duties,  and  Liabilities  as 

TO  Third  Pebsons,  262. 

a.  Authority  of  agent,  262. 

(1)  In  general,  262. 

(2)  In   particular   transactions, 

263. 

(3)  Delegation  of  authority,  263. 

b.  Evidence  of  authority,  263. 

(1)  Presumptions    and    burden 

of  proof,  263. 

(2)  Admissibility    of    evidence, 

264. 

(3)  Weight    and    sufficiency    of 

evidence,  264. 

c.  Unauthorized  or  wrongful  acts  of 

agent,  264. 

d.  Liability  of  agent,  264. 

e.  Ratification,  265. 

f.  Notice  to  agent  as  notice  to  prin- 

cipal, 265. 

g.  Undisclosed  agency,  265. 

(1)  Rights  of  undisclosed  prin- 

cipal, 265. 

(2)  Liabilities     of     undisclosed 

principal,  266. 

(3)  Rights   of   agent   of   undis- 

closed principal,  266. 


See  Beokebs;   Factors. 

Admissions  by  agents,  see  Evidence,  10  d  (3). 

Affidavit  by  agent  for  principal,  see  Affi- 
davits, 1. 

Agency  coupled  with  interest,  see  Brokers, 
1  b. 

Agents  of  banks,  see  Banks  and  Banking,  3. 

Alteration  of  instrument  by  agent,  see 
Alteration   of   Insteuments,    1. 

Appropriation  of  money  by  agent  as  con- 
version, see  Trover  and  Conversion,  1. 

Authority  of  master  of  vessel  to  bind  owner, 
see  Ships  and  Shipping,  7. 

Child  as  implied  agent  of  parent,  see  Parent 
AND  Child,  2. 

Confidential  relationship  of  principal  and 
agent,  see  Feaud  and  Deceit,  4. 

Consent  by  agent  of  property  owner  to 
granting  of  liquor  license,  see  Intox- 
icating Liquors,  4  f. 

Criminal  liability  of  agent,  see  Food,  6  a; 
Intoxicating  Liquors,  5  i. 

Declarations  by  agent,  see  Evidence,  10  c. 

Delivery  of  deed  to  agent  of  party,  see 
Deeds,  1  c  ( 2 ) ;  Escrow. 

Delivery  of  gift  to  agent  of  donor,  see 
Gifts,  1  b. 

Effect  of  payment  to  unauthorized  agent,  see 
Bills  and  Notes,  10. 

Embezzlement  by  agent,  see  Embezzle- 
ment, 2. 

Employment  agencies,  regulation  of,  see 
Constitutional  Law,  5  c. 

Employment  of  agent  to  purchase  or  sell  as 
within  statute  of  frauds,  see  Frauds, 
Statute  of,  10. 

Execution  of  deed  by  agent,  see  Deeds, 
1  b    (1). 

Gift  by  principal  to  agent,  see  Gifts,  1  a. 

Grantor  as  agent  of  grantee  to  accept  de- 
livery of  deed,  see  Deeds,  1  c  ( 2 ) . 

Implied  agencies,  see  Husband  and  Wife; 
Parent  and  Child,  2. 

Insurance  agents,  see  Insurance,  2. 

Interference  with  contract  of  agent,  see  In- 
terference WITH  Contract  Rela- 
tions, 4. 

Issuance  of  tickets  by  connecting  carriers, 
see  Carriers,  6  c   (5). 

Larceny  committed  through  agent,  see 
Larcent,  3  b. 

Liability  of  labor  union  for  acts  of  its 
agents,  see  Labor  Combinations. 

Liability  of  owner  of  automobile  for  acts  of 
chauffeur,   see  Motor  Vehicles. 

Libel  or  slander  by  agent,  see  Libel  and 
Slandeb,  4  c. 

Liability  of  corporation  for  crimes  of  agents, 

see    CORPOBATIONS,    5    c. 

Partner  as  agent  of  co-partner,  see  Pabtnbr- 
ship,  5. 

Payment  to  agent  of  mortgagee  as  satisfac- 
tion of  mortgage,  see  Mortgages  and 
Deeds  op  Trust,  10  a. 

Promoters  as  agents  of  corporation,  see  Cor- 
porations, 6  a. 

Purchase  by  agent  with  principal's  money  as 
creating  implied  trust,  see  Trusts  and 
Teustees,  1  b  (2). 

Purchasing  liquor  as  agent  for  another,  see 
Intoxicating  Liquors,   5  h. 
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Ratification    of    agent's    Eicts,    see    Fbauds, 

Statute  of,  3  c  (2). 
Reformation  of  contract  made  by  agent,  see 

Refoemation  of  Instbumbnts. 
Eight    pf    agent    to    sue    for    ponversion    of 
"     owner's  property,  see  Teover  anp  Con- 
version, 3. 
Eight    of    undisclosed    principal    to    sue    on 

written  contract,  see  Fkatjds,  Statute 

or,  1  b. 
Signature  by  agent  of  memorandum  required 

by     statute     of     frauds,     see     Fbapds, 

Statute  of,  3  c  (2). 
Subrogation  of  agent  to  rights  of  principal, 

see  SUBBOGATION,    1   b- 

Taxation  of  personality  in  hands  of  agent, 

see  Taxation,  3  b. 
Verbal  employment  of  real  estate  agents,  see 

Fbauds,  Statute  of,  4  c. 
Wife  as  agent  of  husband,  see  Husband  and 

Wife. 

1.  Ceeation  and  Incidents  of  Relation. 
a.  The  contract  in  general. 

Agency  or  joint  adyenture.  :r-  A  con- 
tract between  a  real  Estate  agent  and  a 
landowner,  that  if  the  agent  finds  a  purchaser 
for  the  land  he  shall  have  as  compensation 
for  his  services  the  amount  the  land  sells  for 
above  a  certain  price,  is  an  agency  contract, 
and  not  a  joint  adventure.  Manker  v. 
Tough   (Kan.),  17-208. 

Acting  for  both  parties. -r- Where  the 
fact  that  an  agent  is  acting  for  both  parties 
is  disclosed  to  the  prinjeipals,  the  agency 
cannot  be  questioned.  Aiple-Hemmelman 
Eeal  Estate  Co.  v.  Spfilbrink   (Mo.),  14^52. 

b.   Termination  of  agency. 

Duration.  —  A  contract  of  an  agency  to 
sell  two  tracts  of  land  construed  and  held 
to  create  an  agency  for  a  period  of  sixty 
days  as  to  each  tract.  Beadle  v.  Sage  Land, 
etc.,  Co.   (Mich.),  6-53. 

Agency  not  conpled  ivitli  interest  — 
terniinaticn  of  agency.  —  The  revocation 
of  an  agency  uncoupled  with  an  interest  con- 
sidered.   I?owan  V.  Hull   (W.  Va.),  2-884. 

Termination  by  operatipn  of  laiie.  — 
To  terminate  a  contract  of  agency  by  opera- 
tion of  law,  there  must  be  either  a  change 
in  the  law  which  \5fill  make  the  required  acts 
illegal,  a  change  in  the  subject-matter  of  the 
contract  sjjch  as  the  destruction  of  the  prop- 
erty by  fire,  or  a  change  in  the  condition  of 
the  parties,  as  by  death  or  insanity.  Jlart- 
ford  V.  McGillieuddy    (Me.),   12-1083. 

partial  cancellation  of  poin-er  of  at- 
torney. —  Where  a  power  of  attorney  covers 
several  tracts  of  land,  and  a  judgment  order- 
ing its  cancellation  and  removal  is  rendered 
in  a  proceeding  to  remove  a  cloud  from  the 
title  to  one  of  the  tracts,  the  power  is  merely 
canceled  in  so  far  as  it  affects  the  land 
referred  to  in  the  judgment,  and  it  remains 
valid  as  between  tlie  parties  and  as  to  other 
lands  affected  thereby.  Priddy  t\  Boice 
(Mo.),  0-S74. 

c.  Evidence. 
Declaration   of   agent.  —  Agency   cannot 
be  established'  by  the  declaration  of  the  sup- 


posed agent.     Florida  P*st  Coast  R.  Co.  D. 
Lassiter  (Fla.),  19-192. 

Circnmstantial  evidence. —  An  alleged 
agency  need  not  be  established  by  direct  evi- 
dence, but  it  may  be-  established  Ky  Bircum- 
stances,  such  as  the  relation  of  the  parties 
to  each  other  and  their  conduct  with  refer- 
ence to  the  subject-matter  of  the  contract. 
Lindquist  v,  Dick^pn  (Mifln,),  8-1024. 

d.  Province  of  court  and  jury. 
Where  the  evidence  is  conflicting  as  to  the 
exjgteiice  pf  9.?i  agency,  the  question 'is  for 
the   determination  of  the  jury.     Neppach  v. 
Oregon,  etc.,  E.  Co:  (Oregon),  7-103ff.    ' 

2.  Eights,  Duties,  anp  Liabilities  Intee  Sb. 

Duty  of  agent  to  account  to  prin- 
cipal.—  A  person  occupj'ing  a  confiflentj^l 
relation  to  another  will  be  requirefl  to  ac- 
count to  his  principal  for  any  gift,  gratuity, 
or  benefit  received  by  him  in  violation  of  his 
duty,  or  any  interest  acquired  adverse  to  his 
principal  without  a  full  disclosure,  though  it 
does  not  appear  that  the  principal  has'  suf- 
fered any  actual  loss  by  fraud  or  otherwise. 
United  States  v.  Carter   (U.  S.),  19-594. 

~  accounting  for  money  receiTe4  for 
illegal  purposes.  —  A  princip9,l  who  places 
money  in  the  hands  of  an  agent  to  he  dis- 
bursed to  others  for  an  illegal  purpose  does 
not  necessarily  forfeit  his  right  to  such 
money,  but  may  require  the  agent  to  ac- 
count to  him  for  such  of  it  as  has  not  been 
expended  or  appropriated  to  the  unlawful 
purpose.     Ware  v.  Spinney   (Kan.),  13-1181. 

Denial  of  princip^'s  title.  —  While  the 
general  rule  is  that  an  agent  who  receives 
money  for  his  principal  is  estopped  to  deny 
the  title  of  the  principal  and  must  acount 
for  the  money  to  hini,  this  rule  does  not 
prevent  the  agent,  when  sued  by  his  prin- 
cipal, from  showing  that  he  has  been  di- 
vested of  the  money  by  title  paramount  to 
that  of  the  principal,  or  that  he  has  paid  the 
money  over  to  one  holding  such  a  title. 
Moss  Mercantile  Co.  v.  First  Nat.  Bank 
(Oregon),  .8-569. 

3.  Eights,  Duties,  and  Liabilities  as  to 

Thied  Pebsons. 

a.  Authority  of  agent. 

(1)    In  general. 

Authority  presumed  from  beneficial 
acts.  —  In  a  foreclosure  suit  brought  by  an 
assignee  of  a  mortgage,  where  it  is  con- 
tended that  the  mortgage  was  not  properly 
assigned  because  the  authority  of  the  agent 
who  made  the  assignment  is  not  shown,  but 
it  appears  that  the  assignment  was  made 
for  the  benefit  of  the  principal  and  that  he 
has  not  questioned  it,  the  agent's  authority 
will  be  presumed  until  the  contrary  is  made 
to  appear.  Stravhorn  v.  McCall  (Ark.), 
8-377i     • 

Construction  of  written  authority.— 
Letters  of  inistriictioh  to  an  attorney  or 
agent  are  not  given  the  rigid  construction 
ordinarily  given  to  formal  powers  of  attor- 
ney, but  are  liberally  construed  against  the 
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writer  when  the  attorney  or  agent  has  acted 
in  good  faith.  American  Bofiding  Co.  v. 
Ensey  (Md.),  11-883. 

Notice  implied  from  written  author- 
ity.—  Where  the  act  of  an  agent  is  one 
which  reqpirea  authority  in  writing,  those 
dealing  with  him  are  charged  with  notice 
of  that  fact  and  of  any  limitation  or  restric- 
tion on  tlie  authority  of  the  agent  contained 
in  such  written  authority,  and  a  contract 
beyond  the  scope  of  such  authority,  as  thus 
limited  or  restricted,  is  not  binding  on  the 
principal.    Frahm  t). -Metcalf  (Neb.),  13-312. 

Acts  in  presence  of  principal.  —  An 
^ct  done  by  an  agent  at  the  instance  of  and 
in  the  presence  of  his  principal  is  in  law 
the  act  of  the  principal;  and  if,  at  the  in- 
stance and  in  the  presence  of  a  member  of  a 
partnership,  the  name  of  the  partnership  is 
signed  by  another  pej'sou  tp  a  promisBOry 
note  under  seal,  the  note  thus  executed  has 
the  same  legal  effect  as  if  such  member  had 
performed  the  physical  act  of  signing.  Mer- 
chants, etc..  Bank  V.  Johnston  (&a.),  14-546. 

(2)     In    particular    transactions. 

To  make  contracts.  —  Where  the  owner 
of  goods  held  in  storage  directed  the  storage 
company  to  ship  them  to  him  by  railroad, 
and  an  officer  of  the  storage  company  sent 
the  box  containing  the  goods  by  a  cartman 
to  the  railroad  station  accompanied  by  a 
oonjpJete  shipping  order,  the  agent  of  the 
railroad  company  had  no  right  to  assume 
that  the  cartman  had  the  authority  to  alter 
or  modify  the  terms  of  the  order,  and  a 
presentation  of  the  order  signed  by  the  stor- 
age company  was  a  notice  to  the  railroad 
company  that  the  cartman  had  no  authority 
to  enter  into  a  contract  to  exempt  the  rail- 
road company  from  liability.  Eussell  v.  Erie 
E.  Co.   (N.  J.),  1-672. 

Iiimiting  liability  of  carrier,^  A  dray- 
man employed  to  deliver  goods  to  a  carrier 
for  shipment  has  no  authority,  merely  by 
virtue  of  such  employment,  to  bind  the  ship- 
per by  a  contract  limiting  the  carrier's  lia- 
bility. Benson  v.  Oregon  Short  Line  E.  Co. 
(Utah),  19-803. 

To  exchange  property.  —  In  the  absence 
of  any  trade  usage  to  the  contrary,  the  power 
given  to  an  agent  to  sell  does  not  carry  with 
it  or  imply  the  power  to  barter  or  exchange. 
Kearns  v.  Nickse   (Conn.),  10-420. 

To  receive  payiqtent.  —  Authority  to  an 
agent  to  sell  goods  does  not  of  itself  and 
alone  apparently  give  to  the  agent  authority 
to  collect  pay  for  tlje  goods  thus  sold.  Scar- 
ritt-Comstbck  Furniture  Co.  v.  Hudspeth 
(Okla.),  14-857. 

Possession  of  evidence  o£  debt.  — 
Ppssession  of  a  note  or  other  evidence  of 
debt  is  not  essential  to  t]ie  proof  of  an  ap- 
parent or  ostensible  authority  to  receive  pay- 
ment of  the  principal  of  the  debt  as  agent  of 
tte  creditor.  Such  authority  may  be  in- 
ferred from  facts  and  circumstances  other 
thaii  the  possession  of  the  evidence  of  debt, 
though  great  weight  is  to  be  given  to  the 
fact  that  the  alleg^d  agent  does  not  ha^e 
siich  possession  at  the  time  of  receiving  the 


payment.  Campbell  v.  Gowans  (Utah), 
19-660. 

~  medinm  of  payment.  —  In  the  absence 
of  a  custop  to  the  contrary,  an  agent  who 
has  authority  merely  to  collect  cannot  re- 
ceive a  check  or  draft  or  anything  except 
money  in  payment.  Griffin  v.  Erskine 
(Iowa),  9-1193. 

In  view  of  the  universal  custom  of  using 
drafts  and  checks  as  a  means  of  payment,  an 
agent  appointed  to  make  a  collection  may  re- 
ceive a  drafl-  or  check  as  conditional  satis- 
faction of  the  claim  placed  in  his  hands, 
unless  he  has  instructions  to  the  contrary, 
whenever  he  has  good  reason  to  believe  that 
the  paper  received  will  be  paid  upon  presen- 
tation.    Griffin  v.  Erskine   (Iowa),  9-1193. 

To  extend  time  of  payment.  —  The  land 
agent  of  a  railroad  company,  who  transacts 
the  company's  entire  business  in  relation  to 
tiie  acquisition,  sale,  and  disposition  of  its 
lands,  who  is  held  out  by  the  company  as  its 
authorized  representative  in  that  respect, 
and  whose  authority  and  acts  have  never 
been  disavowed  or  disapproved  by  his  prin- 
cipal, may  bind  his  principal  by  a  valid 
agreement  extending  the  time  of  payment 
allowed  the  purchaser  in  a  contract  for  the 
sale  of  lands  by  the  company.  Neppach  v. 
Oregon,  etc.,,  R.  Co.    (Oregon),  7-1035. 

To  compromise  disputes.  —  Authority 
to  an  agent  to  sell  goods  does  not  carry  with 
it  authority  to  compromise  differences  which 
may  arise  between  his  principal  and  those 
to  whom  he  sells  goods,  by  reason  of  the 
goods  not  coming  up  to  the  standard  repre- 
sented; and  where  a  purchaser  relies  upon 
a  compromise  with  such  an  agent,  the  burden 
is  on  him  to  establish  the  agent's  authority 
(if  such  fact  be  in  dispute)  to  effect  com- 
promise in  such  case.  Scarritt-Comstock 
Furniture  Co.  v.  Hudspeth    (Okla.),   14-857. 

(3)  Delegation  of  authority. 
To  secure  medical  attendance  for 
servant.  —  An  agent  authorized  by  the  mas- 
ter to  secure  medical  attendance  for  a  Ser- 
vant cannot  delegate  to  the  physician  em- 
ployed by  him  authority  to  employ'  other 
physicians  as  assistants  at  the  master's  ex- 
pense.   Bond  V.  Hurd    (Mont.),  3-5Q6. 

b.  Evidence  of  authority. 

(1)    Presumptions  and  burden  of  proof. 

To  receive  payinent.  —  Where  the  de- 
fendant alleges  that  the  plaintiff's  district 
agent  accepted  certain  notes  in  full  payment 
of  an  account,  and  sucn  agent,  when  called 
by  the  defendant  to  establish  his  authoritj', 
denies  not  only  that  he  received  such  notes 
in  payment,  but  that  he  had  authority  to 
receive  payment,  and  it  appears  that  the 
purchaser  had  notice  from  the  invoices  of 
the  goods  that  payments  must  be  made  to 
the  plaintiff's  treasurer,  the  evidence  is  insuf- 
ficient to  establish  the  authority  of  such 
agent  to  accept  the  notes  in  full  payment, 
the  burden  of  proof  having  been  on  the  de- 
fendant. American  Car,  etc.,  Co.  v.  Alex- 
andria Water  Co.    (Pa.),   15-641. 

Where  a  traveling  salesman  sells  goods  by 
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sample  or  from  catalogues  and  price  lists, 
sending  the  orders  to  liis  principal  to  be 
filled,  the  presumption  is  that  such  agent  has 
not  the  authority  to  collect  for  such  goods; 
and  where  a  purchaser,  subsequent  to  the 
date  of  ordering  goods  through  such  an 
agent,  makes  payment  thereon  to  him,  he 
does  so  at  his  peril;  and  in  litigation  for 
the  value  of  the  goods,  the  authority  of  the 
agent  to  make  such  collections  being  denied 
by  his  principal,  the  burden  is  on  the  pur- 
chaser to  prove  that  the  agent  had  such 
authority;  and  where  the  court  instructs 
that  such  purchaser  should  be  given  credit 
for  all  payments  made  to  such  agent,  unless 
he  had  notice  or  knowledge  of  the  fact  that 
such  agent  had  no  authority  to  collect  for 
goods  so  sold,  and  judgment  is  rendered 
charging  such  payments  to  the  seller,  it  will 
be  presumed  that  the  erroneous  instructions 
operated  to  the  prejudice  of  the  seller,  and 
a  new  trial  should  ~he  granted  by  reason 
thereof.  Scarritt-Comstock  Furniture  Co.  v. 
Hudspeth   (Okla.),  14-857. 

(2)    Admissibility  of  evidence. 
Acta  and  declarations  of  agent.  —  An 

agent's  authority  to  bind  the  principal  can- 
not be  shown  by  the  agent's  acts  or  declara- 
tions. Daniel  v.  Atlantic  Coast  Line  E.  Co. 
(N.  Car.),  1-718. 

Declarations  made  by  an  agent  after  a 
transaction  to  which  they  relate  are  not 
binding  on  his  principal,  and  are  not  ad- 
missible in  evidence  against  the  principal; 
and  this  is  so  though  the  agency  is  that  of 
a  husband  for  his  wife.  Hartman  v.  Thomp- 
son (Md.),  10-92. 

(3)  Weight  and  sufficiency  of  evidence. 
Evidence  examined  and  held  sufficient  to 
show  that  a  loan  broker  had  apparent  au- 
thority to  represent  the  lender  in  negotiating 
a  loan  and  in  receiving  payments  of  interest 
from    the    borrower.      Campbell    v.    Gowans 

(Utah),  19-660. 

ProTlmee  of  conrt  and  jnry.  —  Where 
an  agent's  appointment  and  authority,  real 
or  apparent,  are  admitted  or  are  not  in  con- 
troversy, the  court  may  declare  whether 
they  empowered  the  agent  to  perform  the 
particular  act  in  question,  but  where  there 
is  a  dispute  as  to  the  appointment  or  as  to 
the  authority  conferred,  the  fact  of  such  ap- 
pointment or  authority  must  be  found  by 
the   jury.    Neppach   v.  Oregon,   etc.,   R.   Co. 

(Oregon),  7-1035. 

c.  Unauthorized  or  wrongful  acts  of  agent. 

Unanthorized  contracts.— Where  money 
is  borrowed  on  behalf  of  a  principal  by  an 
agent,  the  lender  believing  that  the  agent  has 
authority,  though  in  fact  his  act  has  not  been 
authorized  or  ratified,  the  principal  cannot  be 
sued  at  law;  but  in  equity,  to  the  extent  to 
which  the  money  borrowed  has  in  fact  been 
applied  in  paying  obligations  of  the  princi- 
pal, the  lender  is  entitled  to  stand  in  the 
same  position  as  if  the  money  had  originally 
been  borrowed  by  the  principal.  Bannatyne 
r.  Maclver   (Eng.),  3-1143. 

False  imprisonment.  —  An  agent  having 


charge  of  a  principal's  property  has  no  im- 
plied authority  to  cause  the  arrest  of  one 
whom  he  believes  to  have  stolen  the  property, 
and  in  the  absence  of  proof  of  authority  or 
ratification  by  the  principal,  the  latter  is  not 
liable  in  damages  to  the  person  arrested. 
Daniel  v.  Atlantic  Coast  Line  K.  Co.  (N. 
Car.),  1-718. 

A  watchman  employed  by  a  corporation  to 
guard  its  property  has  no  implied  authority 
to  arrest  a  person,  on  a  charge  of  attempted 
robbery,  on  »  public  street  some  distance 
from  the  corporation's  premises;  and  there- 
fore, in  the  absence  of  evidence  of  express  au- 
thority, the  corporation  cannot  be  held  Ha-' 
ble  for  the  action  of  the  watchman  in  maJcing 
an  arrest  and  prosecuting  the  person  arrested. 
Thomas  v.  Canadian  Pacific  R.  Co.  (Ont.), 
8-324. 

Malicious  proseention.  —  A  corporation 
cannot  be  held  liable  for  the  act  of  its  ser- 
vant in  instituting  a  malicious  prosecution, 
unless  the  servant  acted  with  its  authority, 
express  or  implied.  Thomas  v.  Canadian  Pa- 
cific R.  Co.   (Ont.),  8-324. 

In  an  action  against  a  corporation  for  a' 
malicious  prosecution  instituted  by  one  of  its 
servants,  where  it  is  not  shown  that  the 
servant  had  any  express  authority  to  insti- 
tute the  prosecution,  the  burden  is  upon  the 
plaintiff  to  show  that  the  servant,  from  the 
nature  of  his  duties,  had  implied  authority 
to  prosecute  the  plaintiff.  Thomas  v.  Cana- 
dian Pacific  R.  Co.  (Ont.),  8-324. 

An  action  of  malicious  prosecution  cannot 
be  maintained  against  a  corporation  for  the 
acts  of  one  of  its  servants,  who  is  also  a  con- 
stable, in  making  an  arrest  and  instituting 
a  prosecution  in  his  capacity  as  a  public 
officer,  where  there  is  no  evidence  to  show 
that  the  corporation  exercised  any  control 
over  the  servant's  actions  as  constable;  and 
this  is  so  though  the  servant  was  appointed  to 
office  by  the  public  authorities  at  the  request 
of  the  corporation.  Thomas  v.  Canadian  Pa- 
cific R.  Co.  (Ont.),  8-324. 

d.  Liability  of  agent. 

Unanthorized  contracts.  —  Under  the 
North  Dakota  statutes  one  who  without  au- 
thority executes  a  written  contract  in  the 
name  of  his  principal  without  believing  that 
he  has  authority  so  to  do  is  responsible  as 
principal  to  third  persons  therefor,  and  an 
action  is  maintainable  against  him  upon  the 
contract  as  principal  and  for  its  breach. 
Kennedy  v.  Stonehouse   (N.  Dak.),  3-217. 

Facts  held  to  show  an  unauthorized  con- 
tract for  the  sale  of  land  by  an  agent  in  the 
name  of  the  principal  and  to  give  the  con- 
tracting party  a  right  of  action  against  the 
agent  as  principal  for  a  breach  of  the  con- 
tract. Kennedy  v.  Stonehouse  (N.  Dak.), 
3-217. 

Damages  recoverable  under  the  North  Da- 
kota statutes  from  an  agent  by  one  injured 
by  breach  of  the  agent's  warranty  of  author- 
ity. Kennedy  v.  Stonehouse  (N.  Dak.), 
3-217. 

Prior  action  against  principal  as  bar. 
—  A  creditor  who  is  free  to  sue  either  prin- 
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cipal  or  agent,  and  who  elects  to  proceed 
against  the  principal,  with  full  and  correct 
knowledge  both  of  the  facts  and  law  govern- 
ing his  case,  cannot,  after  prosecuting  his  suit 
against  the  principal  to  judgment,  bring 
another  suit  against  the  agent  upon  the  same 
demand.  Murphy  v.  Hutchinson  (Miss.), 
17-611. 

Warranty  by  agent.  —  An  agent  making 
a  sale  may  personally  warrant  the  thing  sold, 
and  in  such  a  case  he  is  personally  liable  on 
the  warranty,  though  he  is  acting  for  a  known 
principal,  and  though  the  principal  gives  a, 
similar  warranty.  Dahlstrom  v.  Gemunder 
(N.  Y.),  19-771. 

The  liability  of  an  agent  on  his  personal 
warranty  of  a  thing  sold  by  him  for  his  prin- 
cipal is  discharged  by  the  satisfaction  of  a 
judgment  recovered  by  the  purchaser  against 
the  principal  who  also  warranted  tlie  thing 
sold.  Dahlstrom  v.  Gemunder  (N.  Y.), 
19-771. 

e.   Ratification. 

Acceptance  of  benefits.  —  In  order  to 
constitute  a  ratification  there  must  be  an  ac- 
ceptance of  the  results  of  the  act  with  an 
intent  to  ratify  and  with  full  knowledge  of 
all  the  material  circumstances.  Eussell  v. 
ErieR.  Co.  (N.  Y.),  1-672. 

A  railroad  company  which  accepts  a  deed 
of  land  purchased  by  an  agent  cannot  dis- 
pute the  latter's  authority  to  pay  an  addi- 
tional consideration  to  that  recited  in  the 
deed.  Windsor  v.  St.  Paul,  etc.,  R.  Co. 
(Wash.),  3-62. 

Subsequent  authorization.  —  Where  an 
attorney  having  a  claim  for  collection  exe- 
cutes a  bond  and  seizes  goods  of  the  debtor, 
and  later,  when  the  validity  of  the  bond  is 
questioned,  writes  his  clients  and  receives 
from  them  a  letter  dated  back  to  a  time  prior 
to  the  execution  of  the  bond,  authorizing  the 
attorney  to  execute  "  any  bond  that  may  be 
necessary  to  get  an  order  to  seize  and  hold 
the  stock  of  goods,"  such  letter  confers  au- 
thority on  the  attorney  to  execute  a  new  bond 
and  procure  a  bonding  company  to  sign  it  as 
surety,  notwithstanding  the  fact  that  the 
goods  have  already  been  seized  and  the  letter 
refers  to  such  bond  as  "may  be  necessary  to 
get  an  order,"  etc.,  the  second  bond  being 
necessary  to  prevent  a  seizure  and  to  keep  it 
in  force.  American  Bonding  Co.  v.  Ensey 
(Md.),  11-883. 

False  representation  of  agency.  — 
Where  a  person  in  obtaining  a  conveyance  of 
land  represents  that  he  is  the  agent  of 
another,  but  makes  the  purchase  in  his  own 
name,  and  with  his  own  money,  and  with  the 
intention  of  acquiring  the  property  for  his 
own  use  and  benefit,  the  named  i)rincipal  is 
not  entitled  to  ratify  the  purchase  and  thereby 
acquire  the  benefit  of  the  conveyance.  Vir- 
ginia Poeohontas  Coal  Co.  v.  Lambert  (Va.), 
13-277. 

f.  Notice  to  agent  as  notice  to  principal. 

A  traveling  salesman,  who  merely  solicits 
orders  for  goods  which  are  not  in  his  posses- 
sion, has  no  implied  authority  to  receive  pay- 


ment for  goods  sold  by  him;  and  there- 
fore, in  the  absence  of  express  authority  to 
make  the  collection,  notice  to  him  in  collect- 
ing an  account  from  a  dissolved  partnership 
that  the  partnership  debts  have  been  assumed 
by  one  partner  does  not  of  itself  constitute 
notice  of  that  fact  to  his  principal.  Moon 
Brothers  Carriage  Co.  v.  Devenish  (Wash.), 
7-649. 

Averment  of  knowledge  by  principal. 
—  In  an  action  of  tort,  if,  as  to  the  drfend- 
ant,  the  relation  of  principal  and  agent  is 
such  that  actual  knowledge  by  the  agent 
could  be  imputed  by  law  to  the  principal, 
such  relation  should  be  set  out  or  knowledge 
should  be  alleged  in  the  principal  and  no 
mention  made  of  the  agent,  and  an  allegation 
as  to  the  knowledge  of  "  the  defendant,  to 
wit,  the  defendant's  agent,"  is  not  sufficient. 
Davis  V.  Smith  (R.  I.),  3-832. 

g.  Undisclosed  agency. 

( 1 )    Rights   of   undisclosed   principal. 
Contract  involving  personal  trust.  — 

An  undisclosed  principal  cannot  compel  the 
performance  or  recover  damages  for  the 
breach  of  an  executory  contract  made  by  his 
agent  in  the  latter's  own  name,  where  such 
contract  involves  elements  of  personal  trust 
and  confidence  as  a  consideration  moving 
from  the  agent  to  the  other  party  to  the  con- 
tract. Birmingham  Matinee  Club  v.  McCarty 
(Ala.),  15-237. 

The  above  rule  is  applicable  to  an  action 
by  an  undisclosed  principal  to  recover  dam- 
ages for  the  breach  of  an  executory  contract, 
made  in  the  name  of  his  agent,  for  the  sale 
of  the  principal's  land,  where  it  is  stipulated 
in  the  contract  that  the  ostensible  seller  shall 
by  warranty  deed  grant  an  unencumbered 
title.  Birmingham  Matinee  Club  v.  McCarty 
(Ala.),  15-237. 

Where  in  such  an  action  by  an  undisclosed 
principal  it  appears  that  he  has  received  from 
his  agent  a  part  payment  made  by  the  de- 
fendant, judgment  may,  in  response  to  a  plea 
of  recoupment,  be  rendered  for  the  defendant 
for  the  amount  paid  by  him.  Birmingham 
Matinee  Club  v.  McCarty   (Ala.),  15-237. 

Contract  for  benefit  of  several  prin- 
cipals. —  An  undisclosed  principal  has  no 
right  to  sue  on  a  contract  made  by  an  agent 
for  the  benefit  of  that  principal  and  other  un- 
disclosed principals,  where  the  contract  is  not 
severable  but  consists  of  orders  given  by  the 
several  principals  and  "  lumped  "  together  by 
the  agent  in  making  the  contract.  H.  Mid- 
wood's  Sons  Co.  V.  Alaska-Portland  Packers' 
Assoc.   (R.  I.),  13-954. 

A  contract  for  the  purchase  of  goods 
entered  into  by  an  agent  for  undisclosed  prin- 
cipals, and  consisting  of  orders  given  by  the 
principals  and  "  lumped "  together  by  the 
agent  in  making  the  contract,  does  not  become 
severable  by  the  fact  that  the  seller,  knowing 
the  goods  are  purchased  for  different  parties 
located  in  different  cities,  agrees,  for  the  con- 
venience of  all  parties  concerned,  to  ship 
separate  carload  lots  to  the  customers,  and 
draw  direct  on   the  customers  for  the  ship- 
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t!-ents.  H.  Midwood's  Sons  Co.  v.  Alaska- 
Portland  Packers'  Assoc.    (R.  I.),  13-954. 

Equities  of  third  persons.  —  Where  an 
undisclosed  principal  sues  on  a  contract  made 
by  his  agent  in  the  latter's  own  name  with 
the  defendant,  who  had  no  knowledge  of  an 
agency  but  supposed  that  the  agent  dealt  for 
himself,  the  suit  is  subject  to  any  defense  or 
set-off  acquired  by  the  defendant  against  the 
agent  before  he  had  notice  of  the  principal's 
rights;  but  if  the  defendant  knew  or  had  rea- 
son to  believe  that  he  was  dealing  with  one 
who  was  the  agent  for  some  undisclosed  thifd 
person,  he  cannot  set  off  a  claim  against  the 
agent.     Frazier  v.  Poindextet   (Afk.),  8-552. 

Where  a  person  has  accepted  from  an  agent 
notes  for  collection  under  an  agreement  to 
pay  the  money  to  a  third  person  when  col- 
lected, he  has  no  right  to  apply  the  money  to 
a  debt  due  him  by  the  agent  and  to  refuse 
to  pay  it  to  the  third  person  who  is  the 
agent's  principal,  even  though  when  he  made 
the  agreement  he  had  no  information  of  the 
agency  and  believed  that  the  notes  belonged 
to  the  agent.  Frazier  r.  Poindexter  (Ark.), 
8-552. 

(2)   Liabilities  of  undisclosed  principal. 

Contract  under  seal.  —  The  rule  thaf  an 
undisclosed  principal  shall  stand  liable  for 
the  contract  of  his  agent  does  not  apply  when 
the  contract  is  under  seal.  Van  Dyke  v.  Van 
Dyke  (Ga.),  3-978. 

If  one  lends  money  to  another  on  his  own 
credit  and  takes  therefor  a  promissory  note 
under  seal,  payable  to  the  lender's  order,  the 
lender  cannot  afterwards  disregard  such  note 
and  render  a  third  person  liable  for  the 
money  loaned  on  the  ground  that  such  per- 
son was  the  principal  of  the  borrower,  which 
fact  was  unknown  to  the  lender  at  the  time 
when  the  loan  was  made.  Van  Dyke  v.  Van 
Dyke  (Ga,),  3-978. 

Negotiable  instruments.  —  A  person 
whose  name  does  not  appear  on  a  promissory 
note  cannot  be  charged  as  an  indorser  thereof 
by  parol  proof  that  the  nominal  payee  in  ac- 
cepting and  indorsing  it  was  acting  as  his 
authorized  agent,  where  nothing  on  the  face 
of  the  note  suggests  the  existence  of  an 
agency.  New  York  Life  Ins.  Co.  v.  Martin- 
da,le  (Kan.),  12-677. 

£ffect  of  judgment  against  agent.  — 
Where  a  person  contracts  with  another  who 
is  in  fact  the  agent  of  an  imdisclosed  prin- 
cipal, and  after  learning  all  the  facts  he 
brings  an  action  on  the  contract  and  recovers 
a  judgment  against  the  agent,  the  judgment 
is  a  bar  to  a  subsequent  action  against  the 
principal;  but  an  unsatisfied  judgment 
against  the  agent  is  not  a  bar  to  a  subse- 
quent action  against  an  undisclosed  principal, 
if  the  plaintiff  was  ignorant  of  the  facts  as  to 
tlie  agency  when  he  prosecuted  his  action 
against  the  agent.  Lindquist  v.  Dickson 
(Minn.),  8-1024. 

(3)  Rights  of  agent  of  undisclosed  principal. 

Right  to  sue  in  ovr-n.  name.  —  Where  au 
agent  acting  through  a  suhagent  makes  a 
valid  contract  in  his  own  name  with  a  third 


persdn  without  disclosing  his  pfiiicipal,  the 
contract  is  binding  ofl  the  agent  iii  his  indi- 
vidual capacity,  ahd  he  may  maintain  an 
action  in  his  own  name  for  a  breach  of  the 
contract;  and  the  Arkansas  statute  makes  no 
change  in  the  rule.  Shelby  v.  BurfoW  ( Atk. )  ,- 
6-554. 

A  contract  made  by  an  agent  in  his  own 
name  through  a  subagent  is  not  rendered  in- 
valid by  the  facts  that  the  name  of  the  prin- 
cipal is  not  disclosed  and  that  the  person 
contracted  with  believes  that  the  agent  is 
contracting  for  his  own  benefit.  Shelby  v. 
Burrow   (Ark.),  6-554. 


AGGRAVATION. 

Damages  for  wrongful  discharge  of  servant, 
see  Masteb  and  Sebvant,  1  e. 

Matters  for  consideration  in  imposing  sen- 
tence, see  CEiMrNAL  Law,  7  b  (6)   (e). 


AGREED  CASE. 

Snitmission  confined  to  issues  of  law. 

—  The  New  York  statilte  authbrizing  the  par- 
ties to  a  difference  which  might  be  the  sub- 
ject of  ah  action  to  "  agfee  updn  a  case,  con- 
taining a  statement  of  the  facts  upon  which 
the  controversy  depends,"  and  to  present  a 
submission  thereof  to  a  court  of  record  which 
would  have  jurisdiction  of  an  action  brought 
for  the  same  cause,  was  not  intended  to  em- 
bface  issues  where  sLif  disputed  facts  are 
involved,  but  is  to  be  confined  to  causes  de'- 
pending  wholly  on  questions  of  law;  and 
where  a  submitted  controversy  necSsSai'ily 
involves  the  duty  of  drawing  inferences  from 
inconclusive,  equivocal,  or  evidentiary  facta 
before  a  legal  coHcItision  can  be  fotfaed,  the 
issue  is  one  which  muSt  be  presented  and  de- 
cided in  an  action.  Marx  v.  Brogan  (N.  Y.), 
11-145. 

Whefe  the  controversy  submitted  is  whethei" 
a  building  proposed  to  be  erected  at  a  certain 
place  in  New  York  city  is  of  such  a  chat- 
aetet  that  its  erefltion  will  Violate  a  cove- 
nant designed  to  prevent  the  erection  of  a 
"  tenement  house,"  and  the  facts  agreed  on 
disclose  the  dimensions  Of  the  proposed  build- 
ing, its  external  appearance,  its  internal  ar- 
rangements, the  material  of  which  it  is  com- 
posed, the  estimated  cost  Of  the  whole,  atd 
the  fentals  expected  to  be  realized,  the  facts 
submitted  are  purely  evidentiary  in  their 
nature,  leaving  the  essential,  decisive,  and  ul- 
timate fact  to  be  decided  by  the  court,  and 
hence  the  court  is  without  jurisdiction  of  the 
controversy.  Marx  v.  Btogan  (N.  Y.), 
11-145. 


AGREEMENTS. 

See  Contbacts. 

Marriage  agreement  as  consideration  to  sup- 
port ante-nuptial  contract,  see  Husband 
and  Wife,  2  a,  (2). 


AGEICULTURE  —  ALIENS. 
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AGRICUIiTURE. 

Agricultural  leases,  see  Landi/jrb  and  Ten- 
ant. 
Crops,  see  Crops. 

AID   BONDS. 

Eailroad    aid    bonds    issued    by    county,    see 
Counties,  3.  , 

AIDER. 

Defects    in    indictment    aided   by    joinder    in 
issue,   see   Ixdiotments   axd   Inpobma- 

TIOXS,  4. 
Defects  in  pleading  aided  by  verdict  or  find- 

ingSj  see  Pleadikg,  11. 
Prescription  as  validating  void  marriage,  see 

JIabbiaqe,   1   b. 


AIDERS  AND  ABETTORS. 

See  AccESSoBiES  and  Other  Participants  in 
Crime. 

Participation  in  criminal  homicide,  see 
Homicide,  2. 

Prisoner  assisting  warden  to  punish  fellow- 
prisoner  as  abettor,  see  Prisons. 


ALCOHOL. 

See  Intoxicating  Liquors. 

ALCOHOLISM. 

See  Drunkenness  and  Intoxication. 

ALIAS. 

Use  of  alias  in  indictment,  see  Indictments 
and  Informations,  4. 

ALIBI. 

Burden  of  proving  alibi,  see  Criminal  Law, 

6  n   (1). 
Materiality  of  exact  date  of  crimp  as  defense 

of  alibi,  see  Criminal  Law,  6  q  (1). 
Proof   of   alibi   in  prosecution  for   rape,   see 

Rape,  2  e. 

ALIENATION. 

Devises  in  restraint  of  alienation,  see 
Wills,  9  c. 

Fraudulent  alienation,  see  Fraudulent  Con- 
veyances. 

Transfer  of  homestead,  see  Hoiiestead,  4. 

ALIENATION  OP  AFFECTIONS. 

See  Husband  and  Wirft,  6. 


ALIENISTS. 

See  Evidence,  8  b  (2). 

ALIENS. 

See  Naturalization. 

Aiding  invading  army,  see  Treason. 

Right  of  administrator  of  alien  to  sue  for 
death  by  wrongful  act,  see  Death  by 
Wboxgfcl  Act,  6  d. 

Eight  of  alien  to  hold  land  as  tenant  by 
curtesy,   see   Curtesy,  2. 

Protection  under  copyright  laws,  see  Copy- 
right, 3. 

Federal  control.  —  That  portion  of  the 
Act  of  Congress  of  Feb.  2,  1907,  regulat- 
ing the  immigration  of  aliens  into  the  United 
States,  which  provides  that  "  whosoever  shall 
keep,  maintain,  control,  support,  or  harbor 
in  any  house  or  other  place,  for  the  purpose 
of  prostitution,  or  for  any  other  immoral  pur- 
poses, any  alien  woman  or  girl,  within  three 
years  after  she  shall  have  entered  the  United 
States,  shall,  in  every  such  case,  be  deemed 
guilty  of  a  felony,"  is  unconstitutional,  being 
an  invasion  of  the  police  power  reserved  to 
the  states  under  the  constitution.  While 
Congress  has  power  to  exclude  aliens  from  the 
United  States,  to  prescribe  tlie  terms  and  con- 
ditions on  which  they  may  come  in,  to  estab- 
lish regulations  for  sending  out  of  the  coun- 
try sUch  aliens  as  have  enteted  in  violation 
of  law,  and  to  commit  the  enforcement  of 
such  conditions  and  regulations  to  executive 
officers,  it  has  no  power  to  control  generally 
the  dealings  of  our  citizens  with  resident 
aliens.  Keller  v.  United  States  (U.  S.), 
16-1066. 

On  a  criminal  prosecution  for  violation  of 
the  statute  above  mentioned,  Where  the  only 
offense  charged  or  proved  is  that  the  de- 
fendants harbored  in  their  house  of  prosti- 
tution an  alien  female,  who  was  voluntarily 
leading  the  life  of  a  prostitute,  and  who  first 
entered  sUch  house  about  a  year  after  her 
arrival  in  this  country,  having  had  no  deal- 
ings with  the  defendants,  and  being  entirely 
unknown  to  tliem  prior  to  that  time,  the  in- 
dicttUent  should  be  quashed.  Keller  v.  United 
States  (U.  S.),  16-1066. 

Right  to  hold  realty.  —  Where  land  is 
granted  to  an  alien,  Without  capacity  to  ac- 
quire land  by  purchase  under  the  laws  of 
the  state,  the  state  has  the  right  to  declare  a 
forfeiture  or  escheat  of  the  lands  by  pro- 
ceedings in  the  nature  of  office  found,  at  all 
times  prior  to  alienation  of  the  property  by 
the  grantee  and  prior  to  the  grantee's  death; 
but  such  right  of  the  state,  if  unexercised,  is 
lost  by  the  death  of  the  grantee.  Abrams  v. 
State   (Wash.),  13-527. 

Under  the  Washington  constitution  provid- 
ing that  an  alien  who  has  not  made  any  decla- 
ration of  intention  to  become  a  citizen  of  the 
United  States  may  acquire  title  to  real  estate 
by  inheritance,  real  estate  granted  by  deed  to 
an  a}len  and  not  declared  fprfeited  during  the 
lifetime    of    the    grantee    descends    upon    the 
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grantee's  death  to  his  alien  heirs.    Abrams  v. 
State   (Wash.),  13-527. 

Notwithstanding  the  Washington  constitu- 
tion prohibiting  "  the  ownership  of  lands  by 
aliens  other  than  those  who  in  good  faith 
have  declared  their  intention  to  become  citi- 
zens of  the  United  States  "  and  providing  that 
"  all  conveyances  of  lands  hereafter  made  to 
any  alien  directly  or  in  trust  for  such  alien 
shall  be  void,"  the  grantor  of  land  to  an  alien , 
grantee,  by  a  fee  simple  deed  given  for  a 
valuable  consideration,  is  divested  of  any 
right,  title,  or  interest  in  the  land  conveyed, 
and,  in  any  event,  becomes  estopped  to  deny 
the  title  of  the  grantee  by  standing  idle  for 
thirteen  years  while  the  property  increases  in 
value,  and  the  grantee  retains  possession  and 
makes  valuable  improvements  thereon. 
Abrams  v.  State  (Wash.),  13-527. 

ALIMONY  AND  SUIT  MONEY. 

1.  In  Genebal,  268. 

2.  jubisdiction  of  coubt,  268. 

3.  Suit  Money  and  Ammont  Pendente 

Lite,  269. 

a.  Allowance  in  general,  269. 

b.  Allowance     in    action     to     annul 

marriage,  269. 

c.  Allowance  pending  appeal,  269. 

d.  Marriage  as  prerequisite,  269. 

4.  Pebmanent  Alimony,  269. 

a.  Nature,  269. 

b.  Misconduct    of    wife    as    affecting 

allowance,  270. 

c.  Allowance    in    action    to    annul 

marriage,  270. 

d.  Mode  of  allowance,  270. 

e.  Amount  of  allowance,  270. 

f.  Lien  of  alimony,  270. 

g.  Modification  of  allowance,  270. 
h.  Enforcement  of  decree,  271. 

i.  Foreign  decree,  272. 

Effect  of  ante-nuptial  conveyance  by  husband, 
see  Husband  and  Wife,  2  b. 

Failure  to  pay  alimony  as  contempt  of  court, 
see  Contempt    1  f. 

Liability  as  affected  by  discharge  in  bank- 
ruptcy, see  Bankruptcy,  9. 

Liability  of  husband  for  counsel  fees  in  di- 
vorce suit  by  wife,  see  Husband  and 
Wife. 

1.  In  General. 

Basis  of  allowance  —  marital  Tela> 
tlons.  —  Alimony  is  only  cognizable  as  be- 
tween parties  united  by  a  marital  relation 
that  imposes  upon  the  husband  the  legal  duty 
to  support  the  wife.  Chapman  v.  Parsons 
(W.  Va.),  19-^53. 

Statutory  proTiglons  exclusive.  —  The 
provisions  of  the  Nebraska  statute  relative 
to  alimony,  its  allowance,  and  the  mode  of  its 
enforcement,  are  exclusive  of  all  other  ways 
and  means.     Cizek  v.  Cizek  (Neb.),  4-464. 

English  la-w.  —  The  rules  as  to  what  is 
alimony  and  as  to  the  practice  which  still 
guides^  the  court  in  dealing  with  applications 
for  alimony  are  the  same  as  were  laid  down 


by,  and  which  guided,  the  old  ecclesiastical 
courts  in  considering  applications  for  ali- 
mony.    Leslie  v.  Leslie    (Eng.),   13-750. 

Under  the  English  Matrimonial  Causes  Act 
of  1884,  a  wife  who  has  obtained  a,  decree  for 
restitution  of  conjugal  rights  may,  if  the  hus- 
band disobeys  the  decree,  either  apply  for  an 
alimentary  provision  and  to  have  the  same 
secured  to  her,  or,  if  she  elects  to  petition  for 
a  judicial  separation,  she  may  apply  for  ali- 
mony, and  after  she  has  obtained  a  decree, 
may  ask  for  permanent  alimony  to  be  allotted 
to  her;  but  it  is  not  open  to  her,  after  she 
has  elected  to  proceed  for  a  judicial  separa- 
tion and  after  she  has  obtained  a  decree  in 
that  suit,  to  ask  for  an  order  and  for 
security.    Leslie  u.  Leslie  (Eng.),  13-750. 

Right  of  iirife  confined  in  prison.  — 
A  wife  sentenced  for  more  than  three  years 
to  prison,  where  she  is  supported  at  the  ex- 
pense of  the  state,  is  not  entitled  to  an  allot- 
ment of  alimony  or  to  an  order  directing  an 
expensive  and  harassing  inquiry  at  the  ex- 
pense of  the  husband  with  a  view  to  the  al- 
lotment of  permanent  alimony  to  her  after 
her  release.     Leslie  v.  Leslie   (Eng.),  13-750. 

Iiiabillty  to  claims  of  creditors.  —  An 
allowance  for  support,  adjudged  in  a  divorce 
action,  does  not  constitute  indebtedness  to 
the  party  in  whose  favor  the  allowance  is 
made  which  can  be  reached  by  creditors  of 
that  party;  but  payments  in  money  required 
by  the  judgment  in  a  divorce  action  to  be 
made  by  one  party  to  the  other  as  the  por- 
tion of  that  other  upon  a  division  of  the 
property  of  the  parties  may  be  reached  by 
the  creditors  of  that  other.  Brenger  v.  Bren- 
ger   (Wis.),  19-1136. 

Allowance  in  favor  of  husband.  —  A 
decree  in  a  divorce  suit  by  a  husband  against 
his  wife  directing  her  to  pay  him  $25  a  month 
for  "  future  support  and  maintenance,"  or,  at 
her  option,  the  sum  of  $2,000,  is  a  decree  for 
alimony,  and  cannot  be  sustained  as  a  division 
of  the  joint  property  of  the  parties,  where 
such  property  does  not  exceed  $2,000  in  value. 
Brenger  v.  Brenger  (Wis.),  19-1136. 

Independently  of  statutory  authority  there 
can  be  no  allowance  of  alimony  or  in  the  na- 
ture of  alimony  made  to  a  husband  out  of 
his  divorced  wife's  estate  or  earnings.  Bren- 
ger V.  Brenger   (Wis.),  19-1136. 

2.    JUBISDICTION  OP  COUBT. 

Jurisdiction  purely  statutory.— Juris- 
diction of  the  court  in  matters  relating  to 
divorce  and  alimony  is  given  by  the  statute, 
and  every  power  exercised  by  the  court  with 
reference  thereto  must  look  for  its  source  in 
the  statute  or  it  does  not  exist.  Cizek  v. 
Cizek  (Neb.),  5-464. 

Absentee  defendant  not  personally 
served.  —  Where  in  an  action  for  divorce  the 
defendant  is  without  the  state  and  no  per- 
sonal service  upon  him  is  had  within  the 
state,  the  court  has  no  power  after  a  judg- 
ment by  default  to  enter  a  decree  against 
him  for  alimony  and  counsel  fees.  Proctor 
V.  Proctor  (111.),  2-819. 

In  an  action  for  divorce  against  a  non- 
resident defendant  not  personally  served,  the 
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court  cannot  make  a  decree  vesting  in  the 
plaintiff  an  interest  in  the  real  estate  of  the 
defendant  situate  without  the  state.  Proctor 
u.  Proctor  (111.),  2-819. 

A  judgment  in  personam  for  temporary  ali- 
mony and  attorney's  fees  cannot  lawfully  be 
rendered  in  a  divorce  suit  brought  against 
a  nonresident  husband,  who  is  not  served  with 
process  within  the  state,  and  does  not  appear 
in  the  case,  but  is  only  constructively  served 
by  publication.     Hood  r.  Hood  (Ga.),  14-359. 

Reconsideration  of  motion.— The  court 
may,  at  a  term  subsequent  to  its  refusal  to 
award  temporary  alimony  in  an  action  to 
annul  a  marriage,  grant  a  motion  for  a  re- 
consideration of  the  application  for  alimony, 
and  award  alimony  on  an  additional  showing. 
Eicard  i'.  Ricard  (Iowa),  20-1346. 

Snit  to  set  aside  divorce.  —  There  is  no 
jurisdiction  to  award  alimony  as  between 
parties  divorced  from  bed  and  board,  as  inci- 
dent to  the  pendency  of  an  independent  suit 
to  set  aside  the  decree  of  divorce  for  fraud, 
and  before  the  decree  is  successfully  assailed. 
Chapman  v.  Parsons   (W.  Va.),  19-453. 

3.  StriT  Money  and  Alimony  Pendente  Lite. 
a.  Allowance  in  general. 

Snit  money.  —  When  a  petition  is  filed 
for  divorce  and  alimony,  or  for  alimony 
alone,  the  court  may  make  such  an  order 
relative  to  the  expenses  of  the  suit  as  will 
insure  to  the  wife  an  efficient  preparation  of 
her  case,  whether  she  is  plaintiff  or  defendant 
in  the  suit.     Day  v.  Day  (Kan.),  6-169. 

In  an  action  for  divorce  brought  by  the 
wife,  where  it  appears  that  the  plaintiff  is 
without  means  to  prosecute  her  suit  prop- 
erly, and  that  the  defendant  has  means  with 
which  to  pay,  the  court  will  allow  the  plain- 
tiff suit  money  and  counsel  fees.  Day  v. 
Day  (Idaho), 10-260. 

Character  of  pending  suit.  —  In  no  suit 
but  one  seeking  a  divorce  of  some  character 
is  there  jurisdiction  to  award  alimony  pen- 
dente lite.  Chapman  v.  Parsons  (W.  Va.), 
19^53. 

b.  Allowance  in  action  to  annul  marriage. 

Under  New  York  statute.—  In  an  action 
brought  by  a  wife  against  her  husband  to 
annul  their  marriage  on  the  ground  that  the 
husband  was  insane  when  the  marriage  was 
contracted,  the  New  York  supreme  court  has 
no  power  to  make  an  order  on  application 
of  the  wife  directing  the  payment  of  counsel 
fees  and  alimony  pendente  lite  by  the  defend- 
ant.   Jones  V.  Brinsmade  (N.  Y.),  5-378. 

Counsel  fees.  —  Even  after  the  affirm- 
ance of  a  decree  annulling  a  mariage,  the  ap- 
pellate court  will,  if  it  appears  that  the 
woman  is  entitled  to  counsel  fees,  grant  a 
motion  for  the  allowance  of  such  fees  to  her 
counsel.     Willits  v.   Willits    (Neb.),   14^883. 

In  such  a  case  the  court  may  also  require 
the  husband,  if  his  circumstances  warrant  it, 
to  pay  reasonable  suit  money  to  enable  the 
wife  to  make  a  defense,  and  to  reimburse  her 
for  expenditures  on  behalf  of  the  family  dur- 
ing the  existence  of  the  marriage  relation. 
Willits  V.  Willits   (Neb.),  14-883. 


c.  Allowance  pending  appeal. 

By  trial  court.  —  Under  the  Idaho  stat- 
utes a  district  court  retains  jurisdiction  in  a 
divorce  case  after  an  appeal  to  allow  costs, 
expenses,  and  attorney's  fees  in  prosecuting 
the  appeal.     Roby  v.  Roby  (Idaho),  3-50. 

By  appellate  court.  —  Under  the  Idaho 
constitution  an  appellate  court  may  order  the 
payment  of  attorney's  fees  or  suit  money  on 
appeal  in  a  divorce  case.  Roby  V.  Roby 
(Idaho),  3-50. 

An  appellate  court  wherein  a  writ  of  error 
in  a  divorce  action  is  pending  may,  in  the 
exercise  of  its  appellate  jurisdiction,  entertain 
a  motion  for  an  allowance  for  the  support  of 
the  wife  and  her  child  pending  the  proceed- 
ing in  error  and  for  the  prosecution  thereof, 
and  may  make  such  order  as  the  circum- 
stances warrant.  Duxstad  v.  Duxstad 
(Wyo.),  15-228. 

On  appeal  from  order  granting  tem- 
porary alimony.  —  On  appeal  by  the  de- 
fendant in  a  divorce  suit  from  an  order  re- 
quiring him  to  pay  alimony  pendente  lite,  the 
appellate  court  has  power  to  entertain  a  mo- 
tion to  compel  the  appellant  to  pay  the  ap- 
pellee a  sum  of  money  to  enable  her  to  pay 
her  counsel  fees  on  appeal;  and  it  will  grant 
such  a  motion  where  the  appellee  is  in  a 
destitute  condition,  and  there  is  a  good  reason 
why  relief  cannot  be  obtained  in  the  trial 
court.     Lane  v.  Lane   (D.  C),  6-683. 

d.  Marriage  as  prerequisite. 

Proof  on  motion. —  In  an  application  for 
temporary  alimony  and  the  expenses  of  the 
action,  though  the  answer  denies  the  fact  of 
marriage,  the  court  has  the  power,  from  the 
affidavits  and  other  papers  presented  to  it,  to 
pass  upon  the  question  for  the  purpose  of 
the  application,  and  if  the  matters  contained 
in  such  affidavits  and  papers,  or  shown  by 
legitimate  proofs  before  the  court,  make  out 
in  the  judgment  of  the  court  a  fair  presump- 
tion of  the  marriage,  the  court  has  the  power 
to  grant  alimony  pending  the  action  and  the 
expenses  of  the  action.  Fountain  v.  Fountain 
(Ark.),  10-557. 

On  an  application  for  temporary  alimony 
in  a  wife's  action  for  divorce,  where  the 
answer  denies  the  fact  of  the  marriage,  but 
the  plaintiff  testifies  that  the  ceremony  was 
performed  by  one  authorized  to  solemnize  it, 
and  then  shows  by  affidavits  of  others  and 
by  the  testimony  of  the  defendant  the  con- 
stant cohabitation  of  the  parties  for  years 
as  husband  and  wife,  these  facts  warrant  a 
reasonable  presumption  that  the  parties  were 
married,  and  show  a  strong  probability  that 
the  plaintiff  will  succeed  on  a  final  hearing 
in  establishing  the  marriage,  and  therefore 
justify  the  court  in  granting  an  order  for 
temporary  alimony  and  the  expenses  of  the 
action.     Fountains.  Fountain  (Ark.),  10-557. 

4.  Permanent  Alimony. 
ii.  Nature. 
Assignability.  —  Where  a  decree  grant- 
ing a  wife  a  divorce  allows  her  alimony  pay- 
able in  a  gross  sum,  and  awards  her  the  care, 
custody,   and  education  of  the  children,  she 
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cannot  assign  the  decree  to  a  third  person. 
Fournier  t'.  Glutton   (Mich.),  10-392. 

A  divorced  wife  may  niaiutain  3.  bill  to 
set  aside  an  assignment  made  by  her  of  a 
decree  in  her  favor  for  alimony,  though  she 
has  made  no  formal  tender  of  the  amount 
paid  her  in  consideration  of  the  »agigpmejit! 
where  it  appears  that  before  filing  thfe  bill 
she  undertook  to  make  the  tender,  but  did 
not  do  so  because  the  assignee  said  he  would 
not  accept  it.  Fournier  v.  Glutton  (Mich.'), 
10-392. 

b.  Misconduct  of  wife  as  affecting  allowance. 

Adultery  of  wife.  —  Under  the  New  York 
Co(]e  of  Givil  Procedure,  which  provides  that 
in  an  action  by  a  wife  for  separation  and 
support  "  the  defepdant  may  set  up  in  justi- 
fication the  misconduct  of  the  plaintiff,"  a 
wife  who  has  committed  adultery  is,  notwith- 
standing the  fact  that  her  husband  has  like- 
wise been  guilty  of  adultery,  not  entitled  to 
a  judgment  of  svjpport.  Hawkins  v.  Hawk- 
ins  (N.  Y.),  15-371. 

Such  wife's  right  to  a  judgment  of  support 
is  not  strengthened  by  the  fact  that  in  a 
prior  action  for  divorce  by  the  husband  the 
court  refused,  because  of  the  adultery  of  the 
parties,  to  dissolve  the  marriage  or  to  grant 
relief  to  either  of  them,  and  the  decree  in 
the  divorce  action  does  not  bar  the  husband 
from  urging  the  wife's  adultery  as  a  defense 
to  her  action.  Hawkins  v.  Hawkins  ( N.  Y. ) , 
15-371. 

SeiB^rtion  by  ivife,  -!»  Under  the  statutes 
of  this  state,  although  a  husband  may  obtain 
a  divorce  from  his  wife  on  the  ground  of  wil- 
ful and  contijiued  desertion  for  more  than 
three  years  before  tbe  filing  of  the  suit,  it  is 
not  an  inflexible  rule  of  law  that  the  wife 
shall  not  be  allowed  alimony.  On  the  other 
hand,  it  does  not  follow  that  the  (Jivorced 
wife  would  be  entitled  to  alimony  as  of  course, 
when  her  conduct  has  been  grossly  improper 
and  caused  her  husband  to  obtain  a  total 
divorce  from  her.  Davis  v.  Davis  (Ga.), 
80-20. 

Submission  of  question  to  jury.  — 
Under  the  facts  of  the  present  case,  the  judge 
should  have  submitted  to  the  jury  the  ques- 
tion of  whether  alimony  should  be  allowed  to 
the  wife,  if  a  divorce  should  be  granted  to 
the  husband.     Davis  v.   Davis    (Ga.),  2(>-20. 

c.  Allowance  in  action  to  annul  marriage. 
Ifot  alloivable  in  absence  of  statute. 

—  In  the  absence  of  statutory  authority,  per- 
manent alimony  will  not  be  allowed  in  a  suit 
to  annul  a  voidable  marriage,  Willits  v. 
Willits   (Neb.),  14-883. 

Statutory  authority  to  grant  allov- 
ance.  —  Under  a  statute  providing  that  a  pe- 
tition to  annul  a  marriage  shall  be  filed  as 
in  actions  for  divorce,  and  that  the  provisions 
of  the  statute  relating  to  divorce  shall  apply, 
alimony  mny  be  allowed  the  defendant  in  an 
action  by  a  husband  for  annulment  of  the 
marriage  on  the  ground  that  the  wife  had 
another  husband  living,  since  a  marriage  is 
presumptively  legal  until  the  contrary  is 
shown.     Ricard  v.  Ricard  (Iowa),  20-1346. 

Support    of     children.  —  A    court    an- 


nulling a  marriage  at  the  suit  of  a  husband 
who  was  under  the  age  of  consent  when  thd 
marriage  was  solemnized  may  require  him  to 
pay  a  reasonable  amount  for  the  support  and 
nurture  of  the  issue  of  such  marriage.  Wil- 
lits V.  Willits   (Neb.),  14-883, 

d.  Mode  of  allowance. 

Alloivance  of  gross  amount.  —  A  court 
may,  in  its  discretion,  grant  to  a  wife  after 
divorce  alimony  in  gross  amount  in  lieu  of  a 
stated  allowance.  De  Roche  v.  De  Roche  (X. 
Dak.),  1-221. 

Allowance  of  real  estate.  —  In  suits 
arising  under  the  provisions  of  the  Nebraska 
statute,  the  district  court  has  no  jurisdiction 
to  award  real  estate  of  the  husband  to  the 
wife  in  fee  as  alimony,  and  a  decree  in  so  far 
as  it  attempts  so  to  do  is  void  and  subject 
to  collateral  attack.  Gizek  v.  Cizek  (Neb.), 
5-464. 

e.  Amount  of  allowance. 

Amounts  held  proper.  —  In  granting  a 
divorce  to  the  wife  and  awarding  alimony  for 
the  support  of  her  and  a  child,  an  allowance 
of  $3,000  for  the  wife,  $500  for  the  child,  and 
$500  attorney's  fees,  is  fair  and  reasonable, 
where  it  appears  that  the  wife  has  no  esta.te 
and  the  husband  has  real  property  worth 
$13,000.     Hooe  v.  Hooe   (Ky.),  13-214. 

An  award  to  a  wife  of  $7,000  in  gross  as 
alimony  held  not  excessive  under  the  circum- 
stances. De  Roche  v.  De  Roche  (N.  Dak.), 
i-221. 

f.  Lien  of  alimony. 
Alimony    payable    in    instalments.   -'■ 

Permanent  alimony  decreed  in  a  fixed  annual 
sum  in  an  action  wherein  the  defendant  has 
appeared  or  has  been  served  with  process,  is 
a  personal  decree  and  a  lien  on  the  defepd- 
ant's  land,  though  such  alimony  is  payable 
in  instalments  in  the  future.  Goff  r.  Goff 
(W.  Va.),  9-1083. 

Notwithstanding  the  Kansas  statute  mak- 
ing a  judgment  a  lien  on  the  real  estate  of 
the  debtor  within  the  county,  an  allowance 
of  permanent  alimony  payable  in  inst3.1ments 
does  not  create  a  lien  on  any  property  of  the 
husband  unless  the  record  affirmatively  dis- 
closes that  the  court  intended  it  to  have  that 
effect.     Scott  ».  Scott  (Kan.),  18-5*4. 

No  lien  in  absence  of  statute.  —  In  the 
absence  of  a  statute  to  the  contrary,  a  decree 
for  alimony  in  favor  of  a  divorced  wife  is  not 
a  lien  on  the  husband's  property.  Kerr  v. 
Kerr  <Pa.),  9-89. 

g.  Modification  of  allowance. 

After  life  of  decree.  —  Under  the 
Massachusetts  statute  providing  that  decrees 
for  alimony  may  be  revised  and  altered,  a 
final  decree  awarding  Weekly  alimony  to  the 
wife  for  a  specified  period  may  be  so  revised 
after  its  expiration  as  to  allow  her  alimony 
for  an  additional  period,  if  her  circumstances 
have  so  changed  as  to  render  such  additional 
allowance  just.  Smith  v.  Smith  (Mass.), 
R-fl3f). 

After  vacation  of  decree  for  fraud.  — 
Where  a  decree  for  alimony  is  set  aside  for 


ALIMONY  AND  SUIT  MONEY. 


m 


fraud,  the  case  then  comes  on  for  retrial  upon 
the  testimony  to  be  adduced  regarding  the 
circumstances  of  the  parties  at  the  time  of 
the  original  trial,  and  upon  such  evidence  as 
to  future  circumstances  as  may  be  deemed 
important  in  determining  the  amount  of  the 
alimony  to  be  awarded.  Graves  v.  Graves 
(Iowa),  10-1104. 

After  assignment  o£  decree.  —  A  de- 
cree for  alimony  is  not  a  negotiable  instru- 
ment and  is  aubjeot  to  attack  or  modification 
in  the  hands  of  a  purchaser  just  as  it  is 
when  standing  in  the  name  of  the  original 
plaintiff.     Cohen  ('.  Cohen   (Cal.),  11-520. 

Decree  based  on  agTeenien,t.  —  Under 
the  New  Hampshire  statute  providing  that 
"  upon  proper  application  and  notice,  the 
court  may  revise  and  modify  any  order  made, 
and  may  make  such  new  orders  as  may  be 
necessary  respecting  alimony,"  a  court  has 
power  to  revise  or  modify  a  decree  for  ali- 
mony based  upon  a  sealed  agreement  in  writ- 
ing lietween  the  parties  to  the  divorce  pro- 
ceeding.    Wallace  v.  Wallace  (N.  H.),  13-293. 

Change  in  circumstances  of  parties. 
—  The  original  decree  as  to  alimony  is  con- 
clusive upon  the  parties,  upon  the  facts  and 
oirovmistances  existing  at  the  time  the  decree 
was  entered,  or  which  might  have  been  proved 
at  that  time,  and  no  charge  will  be  made 
therein  except  where  there  has  been  a  change 
in  the  circumstances  of  the  parties  after  the 
rendition  of  the  decree.  The  decree  is,  how- 
ever, subject  to  be  set  aside  for  fraud.  Graves 
«.  Graves   (Iowa),  10-1104. 

In  providing  for  an  allowance  of  alimony 
for  an  additional  period  after  the  expiration 
of  the  period  in  the  original  decree,  an  order 
granting  an  additional  allowance  "  by  reason 
of  the  present  condition  of  the  petitioner  "  is 
construed  as  finding  that  there  has  been  a 
change  in  the  petitioner's  circumstances  en- 
titling her  to  have  the  original  decree 
revised.     Smith  r.  Smith  (Mass.),  5-939. 

Where  \irife  remarries.  —  The  remar- 
riage of  the  wife  in  whose  favor  a  divorce 
with  a  decree  for  regular  payments  of  ali- 
mony has  been  granted  places  upon  her  the 
burden  of  showing  the  inadequacy  of  her  sup- 
port by  her  remarriage,  and  is  prima  facie 
cause  to  revise  the  judgment  for  alimony  and 
cancel  all  payments  accruing  subsequent  to 
her  marriage.     Cohen  «.  Cohen  (Cal.),  11-520. 

Procedure.  —  The  failure  of  a  complaint 
in  an  action  by  a  wife  for  divorce  to  make  any 
averment  concerning  the  property  of  the  hus- 
band or  his  ability  to  pay  alimony  is  not  a 
defect  going  to  the  jurisdiction  and  does  not 
render  a  judgment  for  alimony  based  on  such 
complaint  void.  In  such  a  case  the  judg- 
ment may  be  erroneous  as  to  amount  and  sub- 
ject to  reversal  or  modification  on  appeal, 
but  it  is  not  subject  to  collateral  attack,  nor 
has  the  lower  court  power  to  amend  or  modify 
it  as  to  the  excess  as  rendered  without  juris- 
diction. It  can  be  modified  in  the  Iqwer 
court  only  by  proceedings  under  the  statute 
or  by  proceedings  in  equity.  Cohen  v.  Cohen 
(Cat.),  H-.'520. 

Laohes  in  application.  —  Kq  laches  in 
pMCeeding  for  the  vacation  of  a  decree  for 
alimony  is  shown  where  the  motion  to  vacate 


is  made  within  the  period  of  limitation,  ajid 
it  appears  that  the  wife  agreed  before  the 
decree  that  she  would  not  ask  alimony,  and 
did  not  allege  in  her  complaint  the  ability 
of  the  husband  to  pay  or  pray  specifically  for 
an  allowance,  and  that  the  husband  had  no 
actual  knowledge  of  the  allowance,  and  that 
the  wife  not  long  after  the  decree  removed  to 
another  state  and  was  there  remarried  nine 
months  after  the  divorce  without  ever  hav- 
ing demanded  any  payment  on  account  of  the 
allowance  or  giving  notice  thereof.  Cohen  v. 
Cohen   (Cal.),  11-520. 

h.   Enforcement  of  decree, 

Life  of  decree.  —  A  decree  for  alimony 
does  not  become  dormant  because  of  the  fail- 
ure to  issue  an  execution  thereon  for  more 
than  five  years.  Lemert  v.  Lemert  (Ohio), 
2-914. 

In  an  action  for  divorce  and  alimony,  or 
for  alimony  alone,  the  decree  of  the  court 
requiring  the  husband  to  pay  the  wife  a  gross 
sum  as  alimony  and  making  said  sum  a  lien 
upon  his  real  estate,  situate  in  the  county 
where  the  action  is  pending,  does  not  become 
dormant  because  no  execution  is  issued  there- 
on for  more  than  five  years  from  the  dp.te  gf 
the  decree.  Peeke  v.  Fitzpatrick  ( Ohio ) , 
6-824. 

Foreign  judgment,  in  general.  —  The 
Massachusetts  statutes  concerning  the  pay- 
ment of  alimony  have  no  application  to  9.\l- 
mony  awarded  by  the  decree  of  a  foreign 
court.     Page  v.  Page   (Mass.),  4-296. 

A  suit  to  enforce  a  foreign  decree  for  future 
payment  of  alimgoy  cannot  be  maintained 
unless  the  decree  is  final.  Page  v.  Page 
(Mass.),  4-296. 

Assumpsit  on  foreign  judgment.  —  An 
action  of  assumpsit  may  be  maintained  on 
a  foreign  decree  for  alimony  in  so  far  as  the 
decree  awards  costs  and  awards  alimony  and 
maintenance  due  and  payable  on  its  rendition, 
but  notwithstanding  the  full  faith  and  credit 
clause  of  the  federal  constitution  the  action 
cannot  be  maintained  as  to  alimony  awarded 
by  the  decree,  but  due  ^p.d  payable  after  its 
rendition.     Israel  v.  Israel   (TJ.  S.),  8-697. 

Debt  of  foreign  judgment.  <—  An  action 
of  debt  may  be  maintained  to  enforce  a  de- 
cree of  another  state  for  the  payment  of 
alimony;  and  where  the  sum  awarded  is  an 
accruing  allowance,  the  action  will  lie  to 
recover  the  amoxmt  accrued  at  tjje  time  the 
action  is  commenced.  Wagner  V-  Wagner 
(T!.  T.),  3-578. 

Action  at  law.  —  An  action  at  law  will 
not  lie  upon  a  decree  for  alimony,  where  the 
court  which  rendered  the  decree  has  the  power 
by  statute  to  modify  it  at  any  time.  Nixon 
V.  Wright   (Mich.),  10-547. 

Statute  of  limitations.  —  A  decree 
ordej-ing  a  husband  to  pay  his  divorced  wife 
alimony  in  a  gross  sum  and  making  said 
sum  a  lien  on  his  lands  is  a  continuiflg  decree, 
and  the  statute  of  limitations  does  not  bar 
an  action  brought  by  the  wife  within  twelve 
years  after  the  rendition  of  the  decree  to 
enforce  the  lien  in  her  favor.  Peeke  1).  F).';z- 
patrick   (Ohio),  6-824. 

Issues  determinable.  —  In  a  suit  to  en-.. 
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force  payment  of  the  arrears  of  the  alimony 
by  a  competent  court  of  a  foreign  state,  no 
question  can  be  raised  as  to  the  propriety  of 
the  amount  decreed.  Page  v.  Page  (Mass.), 
4-296. 

i.  Foreign  decree. 

Full  faith  and  credit.  —  A  decree  for 
the  future  payment  of  alimony  is,  as  to  in- 
stalments past  due  and  unpaid,  within  the 
protection  of  the  full  faith  and  credit  clause 
of  the  federal  constitution,  provided  that  no 
modification  of  the  decree  was  made  prior  to 
the  maturity  of  such  instalments,  unless  by 
the  law  of  the  state  in  which  the  decree  was 
rendered  its  enforcement  is  completely  within 
the  discretion  of  the  courts  of  that  state  that 
they  may  annul  or  modify  the  decree,  even 
as  to  overdue  and  unsatisfied  instalments. 
Sistare  v.  Sistare   (U.  S.),  20-1061. 

Decrees  for  the  New  York  courts  for  the 
future  payment  of  alimony  are  not  subject 
to  annulment  or  modification  by  those  courts 
as  to  overdue  and  unsatisfied  instalments,  so 
as  to  deprive  such  decrees  of  the  protection, 
as  to  past-due  and  unpaid  instalments,  of  the 
full  faith  and  credit  clause  of  the  federal  con- 
stitution.   Sistare  v.  Sistare  (U.  S.),  20-1061. 


AI.I.. 

Substitution  of   "all"  for   "of,"   see   Stat- 
T7TES,  4  e. 


AUiEYS. 

See  Stbeets  and  Highways. 

ALLOCUTION. 

Preliminary   to   imposition   of   sentence,   see 
Criminal,  Law,  7  b  (3). 

ALLOWANCES. 

Allowance  of  alimony,  see  Alimony  and  Suit 

Money,  1. 
Allowance  of  costs,  see  Costs. 
Widow's  allowance,  see  Doweb,  4. 
Widow's   allowances   barred  by   ante-nuptial 

agreement,  see  Husband  and  Wife,  2 

a  (3). 

ALMSHOUSZ:. 

See  PooB  AND  PooB  Laws. 

ALTERATION   OF  INSTRUMENTS. 

1.  Effect  of  Altebations,  272. 

2.  Matebiality  of  Altebations,  272. 

3.  Filling  Blanks,  273. 

4.  Evidence,  273. 

5.  Ratification  of  Altebation,  273. 


See  Fobgeby. 

Effect  on  liability  of  surety,  see  Subetyship, 

4  b. 
Mutilation  of  railroad  ticket,  see  Cabbiebs, 

6  c  (3). 

1.  Effect  of  Altebations. 
Alteration  or  destruction  of  deed.  — 

The  alteration  or  destruction  of  a  deed  after 
its  full  execution  does  not,  though  it  is  done 
by  consent  of  the  parties,  divest  the  original 
grantee  of  the  title,  or  revest  such  title  in 
the  grantor.     Gibbs  v.  Potter    (Ind.),  9-481. 

Insertion  of  forfeiture  clause  in  deed, 
—  Where,  after  a  deed  has  been  delivered  and 
has  been  deposited  for  registration,  it  is  re- 
turned to  the  grantor  because  of  uncertainty 
in  description,  and  the  grantor  not  only  in- 
serts words  to  identify  the  land  properly,'  but, 
without  the  consent  of  the  grantee,  inserts 
a  provision  that  the  land  shall  be  forfeited 
and  returned  to  him  in  case  a  house  of  ill- 
fame  shall  be  erected  and  maintained  thereon, 
and  the  deed  as  thus  altered  is  registered  by 
the  grantee,  who  fails  to  notice  the  forfeiture 
clause,  the  grantor  can  derive  no  right  under 
the  forfeiture  clause  so  inserted  by  him. 
Owen  V.  Mercier   (Ont.),  10-457. 

Change  of  grantee's  name.  —  Where  a 
deed  is  altered,  after  its  delivery,  by  the 
erasure  of  the  grantee's  name  and  the  inser- 
tion of  his  wife's  name  as  grantee,  and  the 
deed  as  thus  altered  is  registered,  it  is  not 
binding  on  the  grantor,  and  does  not  trans- 
fer any  title  to  the  substituted  grantee. 
Perry  v.  Hackney  (N.  Car.),  9-244. 

Change  made  by  stranger.  —  A  change 
in  a  written  contract  made  by  a,  stranger 
thereto  is  not  an  alteration,  but  a  spoliation 
which  does  not  avoid  it,  and  the  obligee  may 
enforce  it  in  its  original  form,  as  if  no  change 
had  been  made.  Spreng  V.  Juni  (Minn.), 
18-222. 

Alteration  made  hy  agent.  —  The 
alteration  of  an  instrument  by  an  agent  with- 
out authority  to  do  so  does  not  avoid  the 
contract  unless  the  alteration  is  ratified  by 
the  principal.  Spreng  v.  Juni  (Minn.), 
18-222. 

2.  Materiality  of  Altebations. 

Material  alteration  defined.  —  A  ma- 
terial alteration  of  a  written  instrument  is 
an  intentional  act  done  upon  it,  after  it  has 
been  fully  executed,  by  one  of  the  parties 
thereto,  without  the  consent  of  the  other, 
which  changes  the  legal  effect  of  the  instru- 
ment in  any  respect.  0.  N.  Bull  Remedy  Co. 
V.  Clark  (Minn.),  18-413. 

Words  not  changing  effect.  —  An  in- 
sertion in  a  purchase-money  note  for  land, 
after  delivery,  of  an  additional  word  descrip- 
tive of  the  land,  is  an  immaterial  alteration 
which  does  not  affect  the  obligation  of  the 
instrument.    Nance  v.  Gray  (Ala.),  5-55. 

Changing  rule  of  interest.  —  A  promis- 
sory note  may  be  vitiated  by  an  unauthorized 
alteration  made  by  inserting  a  lower  rate  of 
interest  than  that  carried  by  the  instrument 
as  originally  executed.  New  York  Life  Ins. 
Co.  V.  Martindale  (Kan.),  12-677. 
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Where,  in  an  action  on  a  promissory  note, 
liability  on  the  note  is  denied  by  the  maker, 
upon  the  ground  that  it  has  been  altered  by. 
the  addition  of  a  clause  making  it  bear  inter- 
est at  the  rate  of  five  per  cent,  per  annum 
after  maturity,  whereas  at  the  time  of  its 
execution  it  made  no  mention  of  interest,  the 
refusal  to  instruct  the  jury  that  the  note 
in  the  form  in  which  the  defendant  claims  it 
stood  when  he  signed  it  would  in  virtue  of 
the  statute  draw  interest  after  maturity  at 
the  rate  of  six  per  cent,  per  annum,  is  ma- 
terial error.  New  York  Life  Ins  Co.  v.  Mar- 
tindale   (Kan.),   12-677. 

Inserting  name  of  attesting  witness. 
—  The  addition  of  the  name  of  a  witness 
to  the  signature  of  a  paper,  after  its  execu- 
tion, without  the  knowledge  or  consent  of 
the  obligators,  is  a  material  alteration  which 
invalidates  the  instrument  and  renders  it  in- 
admissible in  evidence.  Shiffer  v.  Hosier 
(Pa.),  17-756. 

The  above  rule  applies  as  well  against  a 
transferee  or  purchaser  of  the  instrument  as 
against  the  original  obligee,  especially  where 
the  instrument  is  not  negotiable,  and  the 
transfer  is  made  long  after  it  is  due.  Even 
as  to  negotiable  instruments,  in  the  hands  of 
a  hona  fide  holder  without  notice,  who  lias 
received  the  same  for  value  and  before  ma- 
turity, the  rule  is  that  a  material  alteration 
is  fatal.     Shiffer  v.  Mosier  (Pa.),  17-756. 

Cross-marking  material  provision.  — 
The  cross-marking  of  a  material  provision  in 
a  written  instrument,  after  its  execution,  by 
one  of  the  parties  thereto,  without  the  con- 
sent of  the  other,  with  the  intention  of  can- 
celing or  erasing  it,  constitutes  a  material 
alteration  of  the  instrument.  O.  N.  Bull 
Remedy  Co.  v.  Clark   (Minn.),  18-413. 

3.  Filling  Blanks. 

Amount  of  penalty  in  bond.  —  Where 
the  amount  of  the  penalty  of  a  guardian's 
bond  is  inserted  in  an  instrument  after  the 
sureties  have  signed  the  same  and  without 
their  assent  or  ratification,  the  sureties  are 
not  bound  thereby  though  the  bond  is  a  statu- 
tory one.     Rollins  v.  Ebbs   (N.  Car.),  2-327. 

Amonnt  of  promissory  note.  —  In  an 
action  by  the  payees  against  the  maker  of 
a  promissory  note,  where  it  appears  that  the 
defendant  signed  his  name  on  a  blank  stamped 
piece  of  paper  and  intrusted  the  paper  to  a 
third  person  with  authority  to  fill  it  up  as  a 
promissory  note  for  a  certain  sum  payable 
to  the  plaintiffs  and  to  deliver  it  to  the  plain- 
tiffs as  security  for  an  advance  to  be  made 
by  them,  and  it  further  appears  that  the  third 
person  fraudulently  filled  the  paper  up  as  a 
promissory  note  for  a  larger  sum,  and  thereby 
obtained  an  advance  of  a  larger  sura  from  the 
plaintiffs,  who  had  no  notice  of  the  fraud, 
the  defendant  is  estopped  to  deny  the  validity 
of  the  note,  and  the  plaintiffs  are  entitled  to 
a  judgment  for  the  full  amount  thereof. 
Lloyd's  Bank  v.  Cooke   (Eng.),  8-182. 

4.  Evidence. 
Parol    evidenoe    of    original    form.   — 

In  a  suit  to  reform  a  deed  and  to  quiet  title 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  18. 


to  land  covered  thereby,  where  it  is  alleged 
that  the  plaintiff,  after  purchasing  land  and 
taking  conveyance,  voluntarily  altered  the 
instrument  by  erasure  of  his  name  and  sub- 
stitution of  the  defendant's  name,  for  the 
purpose  of  giving  the  defendant  a  life  estate 
in  the  property,  and  there  can  be  no  possible 
doubt  of  the  particular  terms  of  the  deed 
before  the  alteration  was  made,  it  is  com- 
petent for  the.  plaintiff  to  introduce  parol  or 
secondary  evidence  to  prove  the  contents  of 
the  deed  before  alteration.  Gibbs  v.  Potter 
(Ind.),  9-481. 

Parol  evidence  of  alteration.  —  Parol 
evidence  to  prove  that  no  seal  was  attached 
to  a  certain  deed  when  the  grantor  signed  it 
or  when  it  was  spread  upon  the  public  records, 
and  that  the  seal  was  afterwards  affixed,  is 
admissible,  not  as  varying  the  terms  of  a 
written  instrument  but  as  showing  that  the 
instrument  in  question  is  absolutely  void  for 
want  of  due  execution.  Burnette  v.  Young 
(Va.),  12-982. 

Sufficiency  of  evidence.  —  Evidence  con- 
sidered and  held  sufiicient  to  sustain  the  ver- 
dict. There  were  no  reversible  errors  in  the 
rulings  of  the  trial  court  as  to  the  admission 
in  evidence  of  plaintiff's  letters  nor  in  its 
charge  to  the  jury.  O.  N.  Bull  Remedy  Co.  v. 
Clark  (Minn.),  18-413. 

5.  Ratification  op  Alteration. 
Knoivledge  as  condition  precedent.  ^ 

In  order  that  any  act  by  the  obligor  in  a 
written  instrument  may  be  construed  as  a 
ratification  of  a  material  alteration  therein, 
it  must  be  shown  that  such  act  was  performed 
with  full  knowledge  of  the  alteration.  Shif- 
fer i;.  Mosier   (Pa.),  17-756. 

Ratification  by  one  of  several 
obligors.  —  Where  an  instrument  signed  by 
several  persons  has  been  materially  altered 
without  their  knowledge  or  consent,  a  subse- 
quent ratification  of  the  instrument  as  altered, 
by  one  of  the  obligors,  binds  only  the  one 
so  ratifying,  and  can  have  no  effect  as  against 
his  co-obligors.  Shiffer  v.  Mosier  (Pa.), 
17-756. 

ALTERNATIVE    PUNISHMENT. 

See  Criminal  Law,  7  a  ( 1 ) . 

AMBIGUITY. 

Construction     of     ambiguous     statutes,     see 

Statutes,  4  b. 
Construction  of  pleadings,  see  Pleading,  2. 
Effect   of   ambiguous   language   in  wills,   see 

Wills,  8  a  (4). 
Refusal  of  obscure  and  involved  instructions, 

see  Criminal  Law,  6  q  ( 1 ) . 
Rule    for    construction    of    ordinances,     see 

Municipal  Corporations,  5  g. 

AMENDMENT. 

Addition  of  clerk's  signature  to  certificate  of 
commitment,  see  Criminal  Law,  4. 

Bills  of  exceptions,  see  Appeal  and  Error, 
9  d. 
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By-laws,     see    Benevolent    ob    Beneficial 

ASSOCIATIO>'S,   5   e. 

Certification  of  ground  of  judgment  amended 
for  writ  of  error,  see  Appeal  and  Ebbob, 
8  d. 

Charge  before  committing  magistrate,  see 
Cbiminal  Law,  4. 

Constitutitmal  regulation  of  amendatory  legis- 
lation, see  Constitutional  Law,  22. 

Constitutions  generally,  see  Cqnstitutional 
Law,  27. 

Constitution  of  United  States,  see  Constitu- 
tional Law,  2. 

Corporate  okarters,  see  Cobpobations,  3  b. 

Curing  premature  suit  by  amendment,  see 
Actions. 

Execution  or  return,  see  Executions,  3. 

Franchise,  see  Fbanohisbs. 

Indictments  and  informations,  see  Indict- 
ments AND  InPOEMATIONS,  4,  6. 

Judgments,  see  JuDGirE.NTS,  8. 

Mandamus  proceedings,  see  Mandamus,  3  e. 

Slunicipal  charters,  see  Municipal  Cobpoba- 
tions, 2. 

Pending  prosecutions  as  aflfeoted  by  amend- 
ment of  statutes,  see  Cbiminal  Law, 
2  c. 

Pleadings  generally,  see  Pleading,  9. 

Pleading  before  arbitrator,  see  Abbitbation 
and  Awabd,  1. 

Pleadings  in  justices'  courts,  see  Justices  op 
the  Peace,  3. 

Power  6t  court  to  amend  record,  see  Couets, 
2  a. 

Power  of  legislative  committee  to  amend  bill, 
see  Statutes,  1  a. 

Process,  see  Summons  and  Pbocess,  4. 

Hecord  on  appeal,  see  Appeal  and  Eebob,  8  b. 

Return  of  service  of  process,  see  Summons 
Aim  Process. 

Review  of  decision  on  motion  to  amend  plead- 
ing, see  Appeal  and  Ebbob,  4  a. 

Statute  of  limitations  as  aifeeted  by  amend- 
ment of  summons  and  complaint,  see 
Limitation  of  Actions,  4  b  (2). 

Statutes,  see  Statutes,  5. 

Title  of  amendatory  statute,  see  Statutes,  3. 

Verdicts  in  civil  cases,  see  Teial,  8  d. 


A   MENSA   ET   THORO. 
See  DivoECE. 

AMNESTY. 

See  Paedon,  Repbieve,  and  Amnesty. 


AMORTIZATION. 

Liability  of  life  tenant  for  premium  on  in- 
vestments, see  Life  Estates. 


AMOUNT. 

Amount  of   sentence,   see   Cbiminal  Law,   7 

.*>  .(6). 
Limitation  as  to  amount  of  sales  under  stat- 
ute of  frauds,  see  FsAutos,  Statute  of, 
9  a. 


AMOUNT  IN  CONTROVERSY. 

Appellate  jurisdiction  dependent  on  amount, 

see  Appeal  and  Ebbob,  2  b. 
Federal  jurisdiction  dependent  on  amount  in 

controversy,  see  Courts,  2  b  (5). 
Jurisdiction    of    state    courts    dependent   on 

amount  in  controversy,  see  CoUBTS,  2  a; 

2  0  (1). 


AMUS]5MENTS. 
See  Theatbes  and  Pubijo  Resobts. 

ANCESTOR. 

Death  of  ancestor  as  affecting  rights  of  infant 
heirs,  see  Limitation  of  Actions,  4 
b  (3). 

ANCIENT  DOCUMENTS. 

See  Evidence,  9  b  (2). 

ANCILLARY  RELIEF. 

See  Receivebs;  Specific  Pebfobmance,  4. 

ANCILLARY  JURISDICTION. 

Bankruptcy  courts,  see  Bankbdptct,  17. 

ANIMALS. 

1.  Animals  as  Pbqpebtt,  275. 

a.  In  general,  275. 

b.  Branding,  275. 

2.  Liability  fob  Injuries  by  Anihals* 

275. 

a.  In  general,  275. 

b.  Trespassing  animals,  276. 

c.  Animals  on  highway,  276. 

( 1 )  In  general,  276. 

(2)  Runaway  horses,  277. 

d.  Injuries  by  dogs,  277. 

e.  Injury  to  trespass,  278. 

f.  Injury  to  bailee,  278. 

g.  Scienter,  278. 

h.  Joint  liability,  278. 
i.  Damages,  278. 

3.  Liability  fob  Injuries  to  Animals, 

279. 

a.  Animals  on  highway,  279. 

b.  Animals  on  railroad  track,  279. 

c.  Criminal  liability,  279, 

4.  Esteays,  280. 

5.  Cruelty  to  Animals,  080. 

6.  Diseased  Animals,  280. 

See  Game  and  Game  Laws. 

Automobiles   frightening  horses   in  highway> 

see  Motoe  Vbhicles,  2  b. 
Bailment    of    animals,    see    LrvEEY    Stable 

Keepebr. 
Barking  of  dogs  ag  nuisance,  see  Ncibances, 

1  b. 
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BrMd  ou  stolen  aninjals  as  evidence  of  own- 

evgliip,  see  Larceny,  6  a  (4). 
Carriers  of  live  stock,  see  Cakkieks,  5. 
Compensation  for   possible   future  injury  to 

live     stock,     see     Eminent     BomaIn, 

7c  (3). 
Destruction      of      diseased      animals,      see 

Health,  1. 
Evidence  as  to  trailing  by  bloodhounds,  see 

Criminal  Law,  6  n  (10). 
Fjigjitening  horses   by  blowing  off  gas  well, 

see  Gas  and  Gas  Companies,  5. 
Frightening    of    horses    by    locomotive,     see 

Railroads,  8  b   (3). 
Gift  for  benefit  of   animals   as   charity,   see 

Charities,  1. 
Implied    warranty    in    sale    of    stallion,    see 

Sales,  4  a. 
Iveepiog  animals  within  municipal  limits,  see 

Municipal  Coepokations,  4  d   (3). 
Leaving  horse  at   inn   stable   as  constituting 

owner    a    guest,    see    Inns,    Boarding 

Houses  akd  Apartments,  2. 
Liability  of  railroad  for  injuries  to  animals, 

see  Railroads,  7  a. 
Place  of  taxation  of  live  stock,  see  Taxation, 

3  b. 
Pollution  of  water  by  burying  dead  animals, 

see  Waters  and  Watercourses,  1. 
Proof  of  identity  of   animal,   see   Evidence, 

8  c. 
Eestr.aining  lease  of  city  property  for  horse 

racing  purposes,  see  Injunctions,  3  b. 
Servant     injured     by     vicious     animal,     see 

Master  and  Servant,  3  c   ( 1 ) . 
Statutory  regulation  of  stockyards,  see  Con- 
stitutional Law,  5  c. 
Statutory   regulation    of    stockyard    charges, 

see  Constitutional  Law,  9  b. 
Statutory  regulation  of  slaughter  houses,  see 

Constitutional  Law,  5  c. 
Waiver  of  jury  trial  in  prosecution  for  cruelty 

to  animals,  see  Jury,  1  e  (2). 

1.  Animals  as  Property. 
a.  In  general. 

Ownership  of  offspring.  —  Where,  in  a 
replevin  suit  for  the  possession  of  a  mare 
and  her  three  colts,  the  jury  finds  upon  suf- 
ficient evidence  that  the  mare  belongs  to  the 
defendant,  and  that  the  plainti^  has  no  inter- 
est whatever  in  her,  the  ownership  of  the 
mare  carries  the  ownership  of  her  offspring, 
in  the  absence  of  evidence  to  the  contrary, 
and  the  court  is  justified  in  holding  that  a 
part  of  the  verdict  awarding  the  three  colts 
to  the  plaintiff  is  against  the  evidence.  Dun- 
ning r.  Crofutt  (Conn.),  14-337. 

Mortgage  as  coveping  offspring-  —  A 
chattel  mortgage  of  cows  does  not  cover  their 
calves  in  gestation  at  the  time  of  the  execu- 
tion of  the  mortgage  and  born  prior  to  fore- 
closure, there  being  no  reference  in  the 
mortgage  to  the  increase.  Demers  v.  Graham 
(Mont.),  13-97. 

Animals  ferae  naturae.  —  Under  the 
common  law  of  England,  the  title  to  animals 
ferm  naturce  or  game  is  in  the  sovereign  for 
the  use  and  benefit  of  the  people,  the  killing 
or  taking  and  use  of  the  game  being  suliject 
to  governmental    control    and   regulation    for 


the  general  good.    Harper  v.  Galloway  (Fla.), 
19-235. 

b.  Branding. 

Bight  to  record  brand.  —  A  brand  con- 
sisting of  a  "  horseshoe  with  bar  under,  on 
one  or  both  jaws,  and  a  horseshoe  on  one  or 
both  jaws,"  is  not  the  same  as  or  similar  to 
another  person's  brand  consisting  of  "  a  logp 
resenibling  a  horseshoe  in  shape,  with  the 
points  either  up  or  down,  on  either  or  both 
jaws,"  within  the  meaning  of  the  Oregon  stat- 
ute (Bell.  &  C.  Comp.  St.,  §  4202)  providing 
that  when  a  person  has  recorded  a  brand,  no 
other  person  can  record  "  the  same  brand  or 
brand  similar  thereto,"  without  the  consent 
of  the  owner  of  the  recorded  brand.  Brown 
V.  Moss   (Ore.),  18-541. 

Sufficiency  of  record^  —  The  Oregon 
statute  (Bell.  &  C.  Comp.  St.,  §  4201)  pro- 
viding that  when  a  certificate  of  brand  is 
delivered  to  the  county  clerk  in  the  form 
required,  he  shall  "  record  said  certjfiucate  in 
a  book  to  be  kept  for  that  purposej'  contem- 
plates a  record  of  the  certificate  in  full,  and 
an  entry  by  the  clerk  merely  of  what  he  con- 
ceives to  be  the  contents  of  the  certificate  is 
not  sufficient.     Brown  v.  Moss  (Ore.),  18-541. 

Brand  as  evidence  of  ownership.  — 
Under  the  Oregon  statute  (Bell,  ^  fi.  Cp^jpp. 
St.,  §  4204)  making  a  recorded  brand  on  aji 
animal  'primq,  faoie  evidence  of  ownership  in 
the  person  whose  brand  it  may  Ije,  apd  pro- 
viding that  proof  of  the  right  to  use  such 
brand  shall  be  made  by  a  certified  popy  of 
the  record  thereof,  the  plaintiff  in  an  action 
to  recover  the  possession  of  horses  may  give 
in  evidence  a  certified  copy  of  the  record  of 
his  brand  duly  made  according  to  law,  regard- 
less of  whetiaer  the  brand  was  entitled  to 
record.     Brown  v.  Moss   (Ore.),  18-541. 

Under  such  statute  the  effect  of  such  a 
brand  as  evidence  is  for  the  jury,  and  it  is 
error  for  the  court  to  exclude  from  evidence 
a  certified  copy  of  the  record  thereof  on  the 
ground  that  the  brand  was  not  entitled  to 
record  because  the  same  or  a  similar  bra^jd 
had  previously  been  recorded  by  another  per- 
son.    Brown  v.  Moss   (Ore.),  18-541. 

2.  Jjiability  foe  Injuries  by  Animals. 
a.  In  general. 

Owner  responsible.  —  "The  ovsTier  of  an 
animal  is  responsible  for  the  damage  he  has 
caused,"  and  the  burden  is  on  the  owner  to 
prove  that  he  was  without  the  slightest  fault 
and  did  all  that  was  possible  to  prevent  the 
injury.     Damonte  r.  Patton   (La.),  10-862. 

Common  carriers  transporting  wild 
animals.  —  A  common  carrier  having  a 
shipment  of  bears  in  its  freight  house  await- 
ing delivery  to  the  consignee  is  not  the  owner 
or  keeper  of  the  animals  within  the  meaning 
of  the  rule  that  the  owner  or  keeper  of  a 
wild  animal  is  liable  for  injuries  caused  by 
it,  irrespective  of  negligence,  and  the  carrier 
in  such  case  cannot  be  held  liable  for  injuries 
caused  by  a  hear  except  upon  proof  of  negli- 
gence in  the  ordinarv  sense  of  that  word. 
Molloy  r.   Rtarin    (N.'Y.),   14-57. 

A  oommou  carrier  accepting  and  transport 
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ing  trained  bears  securely  confined  in  cages, 
and  having  such  bears  in  its  freight  house 
awaiting  delivery  to  the  consignee,  with  the 
fronts  of  the  several  cages,  which  are  covered 
by  an  iron  grating,  facing  towards  each  other 
so  that  there  is  no  possibility  of  the  animals 
doing  any  mischief  unless  a  person  volun- 
tarily and  unnecessarily  exposes  himself  by 
going  into  the  inclosure  between  the  cages 
and  too  close  to  the  grating,  is  not  guilty  of 
any  negligence  as  respects  the  taking  of  rea- 
sonable precautions  for  the  public  safety,  and 
is  therefore  not  liable  to  a  person  who  is 
upon  the  carrier's  premises  by  sufferance,  and 
who  being  impelled  by  idle  curiosity  inserts 
his  person  between  the  cages  and  is  seized 
and  injured  by  one  of  the  bears.  Molloy  v. 
Starin   (N.  Y.),  14-57. 

Commnnlcation  of  disease.  —  In  the 
absence  of  statutory  provisions,  one  who  keeps 
upon  his  own  premises  animals  suffering  from 
a  contagious  disease  is  not  liable  for  the  com- 
munication of  such  disease  to  the  animals 
of  others,  unless  he  knows  that  his  animals 
are  diseased  and  is  guilty  of  some  negligence 
in  the  manner  of  keeping  them.  Eshleman  v. 
Union  Stock  Yards  Co.  (Pa.),  15-998. 

b.  Trespassing  animals. 

Ejection  from  premises.  —  Even  though 
an  owner  of  premises  has  knowledge  of  the 
traits  and  habits  of  a  particular  breed  of 
dogs,  and  that  one  of  such  dogs  would  not 
kill  or  maim  a  domestic  animal,  such  owner 
is,  when  such  dog  is  in  fact  harassing,  worry- 
ing, and  annoying  his  gravid  animals  in  such 
a  manner  as  would  be  likely  to  cause  him 
pecuniary  loss,  justified  in  using  such  force 
as  is  necessary  to  eject  the  dog  from  his 
premises  and  to  cause  a  cessation  of  the  in- 
juries.    State  V.  Churchill  (Idaho),  16-947. 

Where  trespassing  dogs  are  chasing,  worry- 
ing, and  frightening  hogs  and  cattle,  the 
owner  of  the  premises  in  attempting  to  remove 
and  eject  the  dogs  therefrom  has  a  right  to 
act  upon  appearances.  In  other  words,  if 
there  is  apparent  impending  danger  to  his 
live  stock,  he  is  justified  in  the  use  of  such 
force  in  ejecting  the  dogs  as  a  reasonably 
prudent  man  would  use  under  like  circum- 
stances in  defense  and  protection  of  his  prop- 
erty.    State  V.  Churchill   (Idaho),  16-947. 

Right  to  kill.  —  The  fact  that  a  dog  is  a 
trespasser  does  not  justify  one  in  killing  him, 
and  whether  the  circumstances  are  such  as 
to  justify  the  killing  is  a  question  of  fact  for 
the  jury.  McChesney  v.  Wilson  (Mich.), 
1-191. 

Where  it  clearly  appears  in  a  prosecution 
for  maliciously  killing  dogs  that  the  defend- 
ant was  not  acquainted  with  the  owner  of 
the  dogs,  and  did  not  in  fact  know  who  was 
their  owner,  and  that  in  wounding  and  kill- 
ing the  dogs  he  wag  not  actuated  by  malice 
or  a  wanton  or  reckless  spirit,  but  acted 
solely  through  a  desire  to  remove  the  dogs 
from  his  premises,  and  to  prevent  their 
worrying,  annoying,  and  terrorizing  his  live 
stock,  he  cannot  be  held  criminally  liable 
for  malicious  mischief.  State  v.  Churchill 
(Idaho),  16-947. 


Where  the  evidence  as  to  such  occurrence 
is  direct  and  not  circumstantial,  the  testi- 
mony of  experts  as  to  the  habits  and  traits 
of  the  particular  breed  of  dogs  is  inadmis- 
sible, unless  it  appears  that  the  owner  had 
at  the  same  time  knowledge  of  such  habits 
and  traits.  State  v.  Churchill  (Idaho), 
16-947. 

Liability  of  owner.  —  Where  a  dog  in- 
vades and  trespasses  on  the  legal  righte  of 
a  person  and  injures  person  or  property,  and 
such  invasion  and  trespass  is  the  result  of 
the  negligence  of  the  owner,  the  owner  of 
such  dog  is  liable  for  the  damages  done. 
McClain  v.  Lewiston  Interstate  Fair,  etc., 
Assoc.   (Idaho),  20-60. 

Where  a  person  takes  a  dog  to  a  racetrack, 
or  is  in  control  of  such  dog  at  and  near  the 
track,  and  suffers  or  permits  such  dog  to 
go  on  the  racetrack  and  interfere  with  the 
riders  in  such  race,  and  an  injury  results 
therefrom  to  a  rider,  the  owner  or  person  in 
control  of  such  dog  is  guilty  of  negligence  and 
is  liable  for  the  damages  thereby  sustained. 
McClain  Lewiston  Interstate  Fair,  etc.,  Assoc. 
(Idaho),  20-60. 

Duty  to  restrain  animals.  —  Persons 
who  are  keepers,  harborers,  or  custodians  of 
dogs  are  required  to  exercise  proper  judg- 
ment as  to  the  place  where  the  dog  is  taken 
and  the  position  in  which  the  dog  may  be 
placed,  and  are  responsible  for  the  acts  of 
such  dog;  and  when  dogs  are  taken  to  a 
place  not  suitable  or  proper  or  placed  or  suf- 
fered to  be  placed  in  a  position  where  they 
become  a  dangerous  agency,  and  an  injury 
results  therefrom,  a  jury  is  warranted  in 
concluding  that  the  owner,  harborer,  or  per- 
son in  control  of  such  dog  is  guilty  of  negli- 
gence. McClain  1).  Lewiston  Interstate  Fair, 
etc.,  Assoc.   (Idaho),  20-60. 

Injnnction.  —  An  injunction  will  be 
granted  to  restrain  trespasses  by  chickens 
where  it  appears  that  repeated  invasions  have 
occurred  in  the  past  and  are  threatened  for 
the  future,  and  that  a  muiltiplicity  of  suits 
would  be  required  to  compensate  the  plaintiff 
in  damages.    Keil  v.  Wright  (Iowa),  14-649. 

c.  Animals  on  highway. 
(1)   In  general. 

Horse  led  by  halter.  —  A  horse  led  by  a 
halter  and  in  charge  of  an  attendant  is  right- 
fully in  the  street,  and  in  the  absence  of  a 
showing  of  negligence  in  management,  or 
that  the  horse  had  ever  shown  vicious  pro- 
pensities, the  owner  is  not  liable  for  injuries 
to  a  passerby.  Eddv  w  Union  R.  Co.  (R.  I.), 
1-204. 

Cow  frightening  horse.  —  The  owner  of 
a  cow  at  large  in  the  public  highway  is  not 
liable  in  damages  to  a  person  injured  by  being 
thrown  from  her  vehicle  by  her  horse  taking 
fright  at  the  cow  getting  up  when  she  at- 
tempted to  drive  around  it.  Marsh  v.  Koons 
(Ohio),  14-621. 

Purpose  of  Ohio  statute.  —  The  object 
of  the  Ohio  statute  making  it  unlawful  for 
the  owner  of  certain  animals,  including  cattle, 
to  suffer  them  to  run  at  large  in  any  public 
highway,  and  making  him  liable  for  all  dam- 
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ages  done  by  such  animals  on  the  premises 
of  another,  is  not  the  safety  of  travelers  on 
the  highway,  but  the  prevention  of  trespasses, 
and  the  owner  of  such  an  animal  is  not, 
merely  because  of  the  existence  of  the  statute, 
liable  in  damages  to  a  person  injured  by  the 
frightening  of  her  horse  at  the  animal  at 
large  in  the  highway  contrary  to  the  statute. 
Marsh  r.  Koons  (Ohio),  14-621. 

(2)    Runaway  horses. 

Horse  left  unfastened.  —  It  is  negli- 
gence for  the  driver  of  a  horse  and  cart  to 
abandon  his  seat  and  hold  on  the  reins,  and 
to  go  chasing  his  hat  in  the  street,  without 
fastening  or  otherwise  securing  the  animal; 
and,  where  a  horse  thus  left  standing  runs 
away,  the  owner  will  be  held  responsible  for 
an  injury  inflicted  by  the  runaway's  collision 
with  a  third  person  without  contributory 
fault.     Damonte  r.  Patton   (La.),  10-862. 

It  is  not  negligence  per  se  to  leave  a  horse 
standing  unfastened  and  unattended  in  a 
highway.  Whether  such  conduct  constitutes 
negligence  in  a  particular  case  is  a  question 
of  fact  for  the  jury  or  other  trial  tribunal; 
and  in  an  action  for  personal  injuries  where 
the  evidence  shows  that  the  defendant  allowed 
a  pair  of  quiet  horses,  attached  to  a  wagon 
loaded  with  hay,  to  stand  unfastened  on  a 
country  road,  with  the  reins  thrown  on  the 
ground,  while  he  attempted  to  adjust  the  load 
on  the  wagon,  and  that  the  horses,  being 
startled  by  the  fall  of  some  of  the  hay  from 
the  wagon,  ran  away  and  injured  the  plain- 
tiffs, who  were  driving  along  the  highway  in 
a  buggy,  a  finding  by  the  trial  court  that  the 
defendant  was  not  guilty  of  negligence  will 
be  affirmed.  Ryan  v.  Mcintosh  (Can.), 
17-806. 

Collision  with,  electric  car.  —  Where  a 
runaway  horse  hitched  to  a  cart,  without 
lights,  on  a  dark,  rainy  night,  dashes  along 
the  track  of  a  street  railway  and  collides 
with  an  electric  car  coming  from  the  opposite 
direction,  with  the  result  that  the  motorman 
is  knocked  off  and  injured,  the  owner  will  be 
held  liable;  it  appearing  from  the  evidence 
that  the  motorman  could  not  avoid  the  col- 
lision.    Damonte  v.  Patton   (La.),  10-862. 

The  motorman  in  charge  of  a  street  car  who 
is  running  his  car  on  schedule  time  is  not 
chargeable  with  negligence  for  not  anticipat- 
ing and  being  prepared  for  the  unexpected 
and  improbable  appearance  on  the  track  of 
a  runaway  horse  at  large  through  the  negli- 
gence of  his  driver,  and  in  contravention  of 
the  police  ordinances.  Damonte  r.  Patton 
(La.),  10-862. 

'  Question  tor  Jury.  —  In  an  action  to  re- 
cover damages  for  personal  injuries  inflicted 
by  a  runaway  horse,  the  question  of  the  lia- 
bility of  the  owner  of  the  horse  held  to  be 
properly  left  to  the  jury.  Koonz  v.  New 
York  Mail  Co.   (N.  J.),  5-874. 

d.  Injuries  by  dogs. 

Provocation  as  defense.  —  Where  one's 

conduct  toward  a  dog  is  knowingly  such  as 

is  calculated  to  incite  or  provoke  it  to  acts 

of  damage,  its  naturally  resulting  action,  m 


so  far  as  it  involves  consequences  to  the  in- 
citer or  provoker,  is  to  be  regarded  as  his, 
and  as  not  having  reference  to  the  dog  in  such 
manner  as  to  be  chargeable  to  its  owner  or 
keeper.     Kelley  v.  Killourey  (Conn.),  15-163. 

Constitutionality  of  statute  impos- 
ing liability.  —  The  Missouri  statute  pro- 
viding that  "  in  every  case  where  sheep  or 
other  domestic  animals  are  killed  or  maimed 
by  dogs,  the  owner  of  such  animals  may 
recover  against  the  owner  or  keeper  of  such 
dog  or  dogs  the  full  mount  of  damages,  and 
the  owner  shall  forthwith  kill  such  dog  or 
dogs,"  does  not,  by  making  the  owner  or 
keeper  of  dogs  liable  for  their  vicious  habits 
regardless  of  his  knowledge  of  their  vicious 
propensities,  deprive  him  of  property  with- 
out due  process  of  law  in  violation  of  his 
constitutional  rights.  Holmes  v.  Murray 
(Mo.),  13-845. 

Wlio  a  keeper  of  dogs.  —  A  person  is 
the  keeper  of  dogs  and  liable  under  such 
statute  for  damages  done  by  them  where  the 
dogs  belong  to  such  person's  daughter,  who 
keeps  house  for  him,  receiving  wages  for  her 
services,  and  the  dogs  are  kept  at  his  house 
with  his  knowledge  and  consent.  Holmes  v. 
Murray   (Mo.),  13-845. 

Presumption  against  injury  to  keeper. 
—  The  right  of  action  against  the  owner  of  a 
vicious  dog  arises  from  the  knowledge  by  the 
owner  of  its  vicious  propensities,  and  such 
propensities  having  been  established,  there 
remains  no  presumption  in  law  that  the  ani- 
mal may  not  display  them  towards  its  keeper 
as  well  as  against  a  stranger.  Emmons  v. 
Stevan  (N.  J.),  18-812. 

Evidence.  —  In  an  action  under  the 
Missouri  statute  giving  the  owner  of  sheep 
or  domestic  animals  killed  by  dogs  a  right  of 
action  against  the  owner  or  keeper  of  the  dogs 
for  the  full  amount  of  damages,  evidence 
tending  to  show  that  the  defendant  was  the 
owner  of  the  dogs  which  killed  the  plaintiff's 
sheep  and  that  the  sheep  were  worth  the 
amount  demanded  as  damages,  makes  out  a 
prima  facie  case  and  requires  the  submission 
of  the  issues  to  the  jury.  Holmes  v.  Murray 
(Mo.),  13-845. 

In  an  action  under  such  statute  for  the 
killing  of  sheep  by  dogs  owned  by  the  de- 
fendant or  his  daughter,  where  the  evidence 
of  the  defendant  is  that  neither  his  dogs  nor 
the  dogs  of  his  daughter  did  the  killing,  evi- 
dence that  the  daughter  had  the  dogs  killed 
after  the  alleged  killing  of  the  sheep  is  in- 
admissible unless  it  is  first  shown  that  she 
did  so  with  the  defendant's  knowledge  and 
consent.     Holmes  P.  Murray  (Mo.),  13-845. 

Variance.  —  In  an  action  for  personal  in- 
juries caused  by  the  bite  of  a  vicious  dog,  a 
variance  between  the  allegation  and  proof  as 
to  the  ownership  of  the  dog  held  to  be  im- 
material. Grissom  t'.  Hoflus  (Wash.),  4-125. 
Instructions.—  Notwithstanding  the  Con- 
necticut statute  imposing  liability  for  In- 
juries inflicted  by  dogs,  an  instruction  that 
the  owner  of  a  dog  is  not  liable  if  a  person 
was  bitten  in  consequence  of  wrongfully,  wil- 
fully, and  persistently  annoyinst,  hurting, 
torturing,  and  provoking  such  dog,  is  prop- 
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erly  granted.  Kelley  v.  Klllourey  (Conn.), 
15-163. 

e.  Injury  to  trespasser. 
Vicious  horse.  —  In  an  action  for  per- 
sonal injuries,  where  the  evidence  shows  that 
the  defendant,  a  farmer,  oecupieid  a  field 
which  adjoined  a  railway  station  and  was 
divided  from  a  footpath  by  a  wire  fence,  that 
he  put  into  this  field  a  horse  which  he  knew 
to  be  bad  tempered  and  to  have  bitten  per- 
sons; that  members  of  the  public  had  previ- 
ously, to  the  defendant's  knowledge,  for  many 
years  habitually  crossed  the  field  without 
leave,  for  the  purpose  of  making  a  short  cut 
from  a  point  on  the  footpath,  where  they  got 
oyer  the  fence,  to  a  gate  near  the  station; 
that  the  defendant  had  warned  off  persons 
crossing  the  field  and  had  complained  to  the 
police  of  persons  so  crossing  as  trespassers, 
but  had  refused  to  take  legal  proceedings 
against  any  of  them  for  trespass,  assigning 
as  a  reason  that  some  of  them  were  his  cus- 
tomers for  milk ;  and  that  the  plaintiff,  while 
so  crossing  the  field  without  leave  from  the 
defendant,  was  bitten  by  the  horse,  a  judg- 
nient  in  favor  of  the  plaintiff  is  erroneous. 
Under  such  circumstances,  it  cannot  be  held 
that  the  defendant's  knowledge  that  the  pub- 
lic habitually  crossed  the  field  without  leave, 
as  above  mentioned,  imposed  upon  him 
towards  persons  so  crossing  any  duty  not  to 
keep  an  animal  such  as  the  horse  in  question 
in  the  field,  or  to  take  any  care  for  their  pro- 
tection from  risk  of  being  injured  by  it,  andj 
consequently,  the  defendant  is  not  liable  to 
the  plaintiff  in  respect  to  the  injuries  sus- 
tained by  the  latter.  Lowery  v.  Walker 
(Eng.),  17-553. 

f.    Injury    to    bailee. 
Onty  to  disclose  vicious  propensities. 

—  The  owner  of  an  animal  having  vicious 
propensities  which  are  directly  dangerous,  is 
bound  to  disclose  them,  if  known  to  him,  to 
a  bailee.  Emmons  v.  Stevane  (N.  J.), 
18-812. 

False  representations  by  bailor  re- 
garding dispbsition.  —  A  representation 
made  to  the  bailee  by  the  bailor  of  a  vicious 
animal  that  such  animal  is  of  gentle  dispo- 
sitions when  the  bailor  knows  to  the  contrary, 
will  render  the  bailor  liable  in  an  action 
against  him  by  the  bailee  for  injuries  in- 
flicted upon  the  latter  by  the  animal,  at  least 
in  the  absence  of  proof  that  the  bailee  was 
chargeable  with  knowledge  of  its  true  dis- 
position. Emmons  v.  Stevane  (N.  J  ) 
18-812. 

g.  Scienter. 

Necessity  of  showing.  —  Whether  a  do- 
mestic animal  is  or  is  not  rightfully  in  the 
place  where  it  inflicts  the  injury  is  de- 
terminative as  to  the  necessity  of  proof  of 
knowledge  on  the  part  of  the  owner  of  the 
vicious  propensities  of  the  animal.  Eddy  v. 
Union  R.  Co.  (E.  I.),  1-204. 

Knowledge  of  servant  imputed  to 
master.  —  The  knowledge  of  employees  that 
animals  intrusted  to  their  care  are  vicious  is 
imputable  to  the  owner,  so  as  to  render  him 


liable  for  injuries  inflicted  by  one  of  the  atii- 
mals  on  a  person  who,  without  knowledge  of 
the  vidious  propensities,  is  employed  to  assist 
in  the  care  of  the  animals.  Gooding  r.  Shutes 
Co.  (Cal.),  18-671. 

Animal  likely  td  commit  similar 
lAjurj'.  -^  In  an  action  for  injuries  com- 
mitted by  a  dog  it  is  hot  necessary  that  the 
same  injury  should  have  actuEllly  been  coni- 
mitted  by  the  animal  to  the  knowledge  of  its 
owner,  but  knowledge  by  the  owner  that  the 
disposition  of  the  aniWal  is  such  that  it  is 
likely  to  commit  a  similar  injury  to  that  com- 
plained of  is  sufficient  to  mainta,in  the 
actions.  Scienter  need  not  be  precisely  simi- 
lar, but  that  it  is  substantially  so  Will  suf- 
fice.    Emmons  v.  Stevane  (N.  J.),  18-812. 

(See  notes,  1  Ann.  Cas.  205;  4  Ann.  Cas. 
127.) 

Animal  rightfully  or  irrongfally  at 
place  of  injury.  —  If  domestic  animals, 
such  as  oxen,  horses,  dogs,  etc.,  injUrt,  any 
one  in  person  or  property  while  rightfully  In 
the  place  where  such  injury  is  dohe,  the 
owner  is  hot  liable  for  sUCh  injury  tihless  he 
knew  that  such  animal  was  accustomed  to  do 
such  mischief;  and  in  suits  to  recover  dam- 
ages for  such  injury,  knowledge  must  be  al- 
leged and  proved,  for  unless  the  owner  knew 
that  such  animal  was  vicious  or  posSesSed 
such  traits,  he  is  not  liable.  If,  however,  he 
had  slich  knowledge,  he  is  liable.  McClain  v. 
Letviston  Interstate  Fair,  etc.,  Assoc.  (Idaho), 
20-60. 

If  domestic  animals  injure  any  person  or 
property,  while  wrongfully  in  the  place  whei'e 
the  injury  is  done,  the  owner  is  liable,  al- 
though he  had  no  notice  that  such  ahimal 
was  accustomed  to  do  such  wrong  or  mischief. 
In  such  case  the  ground  of  action  is  that  the 
animal  was  wrongfully  in  the  place  wlSre 
the  injury  was  done;  and  it  is  not  necessSrv 
to  allege  or  prove  any  knowledge  on  the  part 
of  the  owner  that  such"  animal  had  previous^ 
been  vicious.  McClain  v.  Lewiston  Interstate 
Fair,  etc.,  Assoc.  (Idaho),  20-60. 

SuiBcienc;^  of  evidence.  —  In  an  actioii 
for  personal  injuries  Caused  by  the  bite  bt  a 
vicious  dog,  the  evidence  held  sufficient  to  gd 
to  the  jury  upon  the  question  of  knowledge 
by  the  owner  of  the  vicious  disposition  of  the 
dog.     Grissom  r.  Hoflus  (Wash.),  4-125. 

h.  Joint  liability. 

Minnesota  statute.  —  The  Minnesota 
statute  does  not  change  the  common-law  rU16 
that  where  several  dogs  kill  sheep  and  do 
other  damage  jointly  the  ovi'ner  of  each  dog 
is  liable  only  for  the  damages  done  by  his 
animal,  and  a  joint  action  will  not  lie  against 
the  owners  of  the  dogs,  as  the  statute  merelj; 
relieves  the  plaintiff  from  the  ilecessitj'  of 
showing  scienter.  Nohre  v.  Wright  (Minn.), 
8-1071. 

i.  bainages. 

Amount  pmid  to  physician.  —  In  an 
action  to  recover  damages  for  personal  in- 
juries iflflicted  by  a  rUliaway  horse,  it  is  hot 
erroneous  for  the  trial  court  to  refuse  to  ex- 
clude from  the  consideration  of  the  jury  the 
services   of  the   physician   as   an  elemeflt  of 
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dftfSage.  Koonz  t\  Ne*  YOt'k  Mail  Co.  (N. 
J.),  5-874. 

3.  Liability  for  Injuries  to  AnimaiS. 

a.  Animals  oh  highWtiy. 
Contributory  xiegllgence  d^  owner.  — 

Evidence  reviewed,  in  an  action  against  a 
town  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff's  blind  horse  in  con- 
Sequence  of  a  fall  froftl  a  btidge  hflving  no 
guards  or  tailings,  and  held  insuftieient  to 
justify  a  trial  dourt  itt  holding  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence as  a  mlitter  of  law  ill  failing  to  take 
steps  to  prevent  "the  horse  fi'Olii  going  on  the 
bridge.     Howrigan  i'.  Bakersfleld  ( Vt. ) ,  9-2S2. 

b.  Animals  on  railroad  track. 

Dnty  to  watch  for.  —  A  railfbad  com- 
pany owes  no  duty*  to  the  o-wner  of  anitntlli 
wrongfully  on  the  track  to  be  ofl  the  look- 
out for  them,  and  if  they  are  injured  before 
their  presence  is  discovered,  an  ftotioft  for 
damages  will  not  lie.  CanadiaA  Pac.  E.  Co. 
V.  Eggleston  (Can.),  3-590. 

ITegUsent  klllilig  of  dogs'.  ■^  Ddg^  are 
personal  property,  for  the  negligent  killing  of 
which  a  railroad  company  is  liable.  St. 
Louis,  etc.,  R.  Co.  r.  Hhoden  (Ark.),  20-915. 

In  FloridBj  dogs  are  property  and  taxable 
as  other  personal  property,  and  a  railroad 
company  is  liable  ill  damages  for  the  negli- 
gent killing  of  a  dog.  Florida  Cent.,  etc.,  R. 
Co.  V.  Davis  (Fla.);  3-274. 

Under  the  Connecticut  statute,  a  stteet 
railway  company  is  not  liable  for  the  negli- 
gent but  unintentional  killing  of  a  dog  Which 
was  more  than  six  months  of  age  at  the  time 
of  the  killing  and  which  Was  not  registered 
as  required  by  statute.  Dickerman  V.  Con- 
solidated R.  Co.   (Conn.),  8-417. 

Measnre  of  damageii  -^  Measure  of 
damages  recoverable  against  a  failroad  com- 
pany for  injuries  to  mules.  Southern  R.  Co. 
V.  Giliner  (Ala.).  .5-414. 

Penalty  for  delay  iil  paying  daniAges. 
—  The  Arkansas  statute  which  requires  rail- 
road eompahtei^  to  pay  for  animals  killed  or 
injured  by  theif  trEtlas  within  thirty  days 
after  service  of  notice  by  the  owner,  and 
which  provides  that,  if  payment  ia  ndt  made 
within  the  time  specified,  the  owner  shall  be 
entitled  to  double  the  amount  awarded  to  hitti 
tf  the  jul-y,  together  with  a  reasonable  douh' 
sel  feey  in  an  action  fot  damages,  Unless  the 
amount  awarded  by  the  jury  is  less  than  the 
amount  sued  for,  is  valid.  St.  Louis,  etc.,  R. 
Co.  V.  Wynne  (Ark.),  17-631. 

c.    Criminal   liability. 

Malicions  or  wanton  killing  or  in« 
Jnring  in  general.  —  A  dOg  is  the  Subject 
of  larceny,  and  therefore  the  malicious  or 
wanton  killifig  of  a  dog  is  a  ctime  denounced 
by  a  statute  against  maliciously  or  wantonly 
killing  any  animal  "  which  it  is  made  larceny 
to  steal."     State  v.  Soward  (Ark.),  13-79. 

Malice  at  element  of  offeltae.  —  In 
tiew  of  the  provisions  of  the  Illinois  criminal 
code  Which  make  cruelty  to  animals  and  ma- 
liMons  injiity  to  dotnestic  afliiiiald  separate 


aM  distilici  offenses,  subject  tb  different  pun- 
ishnleilts,  it  must  be  held  that  mstliCe  towards 
the  oWlier  of  the  animal  killed  or  injured  is 
ail  essential  element  Of  the  latter  offense. 
People  v.  Jones  (til.),  16-332. 

Malice  is  the  gist  of  a  prosecution  under 
the  Idaho  Revised  Statutes  (§  7153)  for  the 
malicous  killing  or  wounding  of  a  dog,  and 
in  order  to  justify  a  conviction  must  be  estab- 
lished to  the  satisfaction  of  the  jury  beyond 
a  reasonable  doubt.  State  V.  Churchill 
(Idaho),  16-947. 

Under  that  portion  of  the  Illinois  statute 
relating  to  malicious  mischief  which  makes 
it  a  criminal  offense  wilfully  and  maliciously 
to  kill,  wound,  maim,  disfigure,  or  poison 
any  domestic  animal  belonging  to  another, 
it  is  not  necessary,  in  order  to  sustain  a  con- 
viction, to  prove  that  the  animal  was  killed 
or  injured  by  the  defendant  with  intent  to 
destroy  its  life,  Proof  of  such  intent  is  neces- 
sary only  where  the  indictment  is  tased  on 
the  latter  portion  of  the  same  statute,  which 
makes  it  a  like  offense  to  expose  any  poison- 
ous substance  with  intent  that  the  life  of  a,ny 
such  animal  shall  be  destroyed  thereby^  Peo- 
ple V.  Jones  (111.),  16-332. 

In  a  prosecution  for  maliciously  killing, 
wounding,  or  maiming  dogs,  the  state  must 
stow  either  that  the  defendant  entertained 
malice  against  the  owner  of  the  dogs,  or  that 
the  killing,  wounding,  or  maiming  was  char- 
acterized by  such  wanton  and  reckless  dis- 
regard of  the  rights  of  property  in  others  as 
to  raise  the  presumption  of  malice  from  the 
manner  of  the  commission  of  the  act.  State 
V.  Churchill   (Idaho),  16-947. 

Justification  as  defense.  —  An  owner 
of  property,  when  acting  in  its  defense,  is 
not  restricted  to  the  adoption  of  such  meas- 
ijres  as  are  absolutely  necessary  for  its  pro- 
tection, but  is  justified  in  doing  whatever 
appears  to  be  reasonably  necessary  for  that 
purpose,  in  the  exercise  of  ordinary  prudence 
and  caution,  and  having  regard  to  the  cir- 
cumstances of  the  particular  case,  and  con- 
sequently, in  a,  prosecution  for  maliciously  in- 
juring a  domestic  animal,  where  the  defense 
is  that  the  accused  inflicted  the  injury  in  the 
protection  of  his  own  property,  it  is  re- 
versible error  for  the  trial  court  to  instruct 
the  jury  that  they  may  find  the  defendant 
guilty  unless  they  believe,  from  the  evidence, 
that  an  ordinarily  cautious  and  prudent  man, 
situated  as  was  the  defendant,  would  have  be- 
lieved that  the  infliction  of  the  injury  "  was 
absolutely  necessary  for  the  protection  of  his 
property."     People  r.  Jones  (111.),  16-332. 

Admissibility  of  evidence.  —  The  rule 
allowing  the  introduction  of  evidence  of  the 
jtedi^r^e,  traits,  h&bits,  and  reputation  of  a 
Jiafticulal'  ddg,  Which  prevails  in  civil  actions 
fflt  flaftiag^B,  is  ncJt  applicable  in  a  criminal 
praSfeoutioil  for  Inalioiously  killing  dogs. 
Unless  knowledge  of  the  facts  Sought  to  be 
proved-  is  bi^oUght  home  to  the  defendant. 
State  h.  Chutdhill  (Idaho),  10-947. 

On  the  trial  of  aU  indictment  for  malicious 
mischief  ih  casttatihg  a  bull,  where  the  ac- 
cused interposes  the  defense  that  he  cas- 
trated  the   animal   for   the   pufpose   of  fre- 
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venting  cross-breeding  with  his  own  cows,  and 
there  is  evidence  that  a  cross-bred  calf  is 
worth  much  less  than  a  full-blood  calf,  it  is 
error  to  exclude  evidence  offered  by  the  de- 
fendant to  show  that  a  cow  which  has  given 
birth  to  a  cross-bred  calf  will  permanently 
retain  a  tendency  to  cross-breed,  since  such 
evidence  tends  to  show  the  seriousness  of  the 
injury  to  defendant's  cows  by  having  the  bull 
loose  among  them,  and,  therefore,  has  a 
bearing  on  defendant's  motive  in  doing  what 
he  did.    People  v.  Jones  (111.),  16-332. 

In  such  a  case,  where  the  indictment  is 
based  on  a  statute  which  makes  malice 
towards  the  owner  of  the  animal  an  essential 
element  of  the  offense,  any  evidence  which 
fairly  bears  upon  the  question  of  malice  is 
admissible,  and  hence  it  is  error  to  exclude 
evidence  tending  to  show  the  absence  of 
malice  on  defendant's  part,  such  as  evidence 
that  a  bull  which  has  once  attacked  a  man 
will  have  a  habit  for  a  long  time  thereafter 
of  attacking  that  particular  man,  and  that 
the  only  known  remedy  is  to  castrate  the 
animal.    People  v.  Jones  (111.),  16-332. 

Snfflolency  of  evidence  of  malice.  ^ 
Although  malice  towards  the  owner  of  the 
animal  is  an  essential  element  of  the  offense 
of  malicious  injury  to  a  domestic  animal 
under  the  Illinois  statute,  it  is  not  necessary, 
in  a  prosecution  for  such  offense,  to  show 
that  the  defendant  actually  knew  the  owner 
of  the  animal,  or  to  prove  that  he  ever  said 
or  did  anything  to  indicate  malice  against 
the  owner,  since  malice  may  be  inferred  by 
the  jury  from  the  nature  of  the  act  itself 
and  from  the  circumstances  which  accompany 
and  characterize  it.  Such  inference  is  one 
of  fact  for  the  jury,  and  not  one  of  law  for 
the  court.     People  r.  .Jones   (111.),  16-332. 

Pnnlslmieiit.  —  In  a  criminal  prosecution 
for  malicious  mischief  in  castrating  a  bull, 
where  the  evidence  shows  that  the  bull  was 
worth  only  forty  dollars,  and  that  it  was 
castrated  without  cruelty  and  unnecessary 
pain  and  in  such  a  way  that  it  became  an 
ordinarily  healthy  and  valuable  steer,  a  ver- 
dict imposing  a  fine  of  $350  against  the  de- 
fendant should  be  set  aside  as  excessive. 
People  V.  Jones  (111.),  16-332. 

On  a  criminal  prosecution  for  poisoning  a 
horse,  where  the  defendant  is  found  guilty, 
and  the  value  of  the  animal  is  shown  to  be 
over  one  hundred  dollars,  a  sentence  of  im- 
prisonment in  the  penitentiary  for  not  less 
than  three  nor  more  than  four  years  is  proper 
under  the  Colorado  statutes.  Jaynes  v. 
People  (Colo.),  16-787. 

4.    ESTBATS. 

When  horse  Is  an  eatray.  —  The  ques- 
tion whether  a  horse  on  a  highway  is  a 
traveler  or  an  estray  depends  upon  whether 
his  owner  is  guilty  of  contributory  negli- 
gence. If  the  owner  is  not  guilty  of  con- 
tributory negligence,  the  horse  is  a  traveler; 
but  if  the  horse  is  on  the  highway  through 
his  owner's  negligence,  he  is  not  a  traveler 
but  an  estray.  Howrigan  v.  Bakersfield 
(Vt.),  9-282. 

Municipal  ordinances,  —  A  municipality 


may  pass  an  ordinance  providing  that  hogs 
shall  not  be  allowed  to  run  at  large  within 
the  corporate  limits.  Crum  v.  Bray  (Ga.), 
1-9»1. 

An  ordinance  for  the  seizure  and  sale  of 
hogs  running  at  large,  after  notice  to  the 
owner,  is  valid.     Crum  v.  Bray  (Ga.),  1-991. 

5.  Cbtjelty  to  Animals. 

Police  power  of  state.  —  In  the  exercise 
of  the  police  power  of  the  state  the  legis- 
lature may  enact  proper  laws  for  the  preven- 
tion of  cruelty  to  animals,  and  may  desig- 
nate agents  or  officers  who  may  be  charged 
with  the  execution  of  such*  laws.  Jenks  v. 
Stump  (Colo.),  14-914. 

V^idity  of  statutes  anthorlzing  seiz- 
nre.  —  Except  in  cases  of  emergency,  or 
when  public  necessity  or  safety  requires  sum- 
mary action,  notice  must  be  given  to  the 
owner  of  an  animal  supposed  to  be  abandoned, 
neglected,  or  cruelly  treated,  and  an  oppor- 
tunity must  be  afforded  for  the  determination 
by  a  competent  tribunal  whether  such  animal 
is  in  fact  abandoned,  neglected,  or  cruelly 
treated,  before  it  can  be  taken,  before  a  lien 
can  be  created  upon  it,  and  before  it  can  be 
sold.     Jenks  v.  Stump  (Colo.),  14-914. 

The  Colorado  statute  providing  that  any 
officer  of  the  State  Humane  Society  may  take 
charge  of  any  animal  found  abandoned, 
neglected,  or  cruelly  treated,  and  shall  there- 
upon give  notice  to  the  owner,  if  known,  and 
may  at  the  expense  of  the  owner  care  for 
such  animal  until  the  latter  takes  charge 
thereof,  and  giving  the  State  Humane  Society 
a  lien  for  such  expense  enforceable  by  selling 
the  animal  at  public  auction  after  giving  the 
owner  five  days'  notice,  or,  if  he  is  unknown, 
after  posting  for  ten  days,  deprives  the  owner 
of  his  pjioperty  without  due  process  of  law, 
in  that  it  fails  to  give  the  owner  an  oppor- 
tunity to  contest  the  legality  of  the  seizure. 
Jenks  V.  Stump  ( Colo. ) ,  14^914. 

Socking  of  horses'  tails,  —  A  state  has 
no  power  to  prohibit  the  importing  or  bring- 
ing into  the  state  of  horses  having  docked 
tails,  as  such  a  prohibition  would  he  an  in- 
terference with  interstate  commerce.  Stubbs 
V.  People  (Colo.),  13-1025. 

The  exclusive  power  of  Congress  to  regu- 
late interstate  commerce  deprives  a  state  of 
any  authority  to  prohibit  the  use  in  the  state 
of  horses  having  docked  tails  and  brought 
into  the  state  from  another  state  or  country, 
so  long  as  such  horses  remain  the  property 
of  the  person  importing  them,  and  such 
horses  are  none  the  less  protected  as  inter- 
state commerce  because  they  are  used  by  the 
servant,  agent,  or  partner  of  the  owner,  or  by 
a  member  of  his  family.  Stubbs  v.  People 
(Colo.),  13-1025. 

6.  Diseased  Animals. 

Destruction    of    diseased    animals,    see    also 
Health,  1. 

Operation  of  federal  statute.  —  The 

regulations  of  the  United  States  Bureau  of 
Animal  Industry  for  the  suppression  of  con- 
tagious   diseases    among    domestic    animals, 
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adopted  pursuant  to  the  Act  of  Congress  of 
May  29,  1884,  known  as  the  Animal  Industry 
Act,  have  no  effect  In  a  state  in  which  such 
regulations  have  not  been  accepted  by  the 
withoi-ities  thereof.  Eshleman  v.  Union  Stock 
Yards  Co.  (Pa.),  15-998. 

The  Act  of  Congress  of  May  29,  1884, 
known  as  the  Animal  Industry  Act,  which 
prohibits  the  transportation  from  one  state  or 
territory  to  another  of  live  stock  suffering 
from  contagious  diseases,  expressly  excepts 
from  its  provisions  live  stock  suffering  from 
splenetic  or  Texas  fever  which  are  being 
transported  to  market  for  slaughter,  and  per- 
mits such  live  stock  to  be  unloaded  on  the 
way  thereto  to  be  fed  and  watered.  The  un- 
loading of  such  live  stock,  even  though  there 
are  "  ticks "  on  them,  at  a  stockyard  to  be 
fed  and  watered,  is  therefore  not  prohibited 
by  the  act.  Eshleman  v.  Union  Stock  Yards 
Co.   (Pa.),  15-998. 

Destmotioa  irlthont  compensation.— 
Power  "  to  maintain  the  city's  cleanliness  and 
health,  and  to  this  end  to  regulate  the  loca- 
tion of,  and  the  inspection  and  cleaning  of 
dairies,  .  .  .  and  to  adopt  such  ordinances 
and  regulations  as  shall  be  necessary  or  ex- 
pedient for  the  protection  of  health  and  to 
prevent  the  spread  of  disease,"  is  a  plenary 
delegation  of  police  power  in  connection  with 
the  police  of  dairies,  and  invests  the  city 
council  with  all  the  authority  which  the 
state  itself  is  possessed  of  to  require  dairy 
cows  in  a  large  city  to  be  inspected,  and,  if 
found  to  be  affected  with  tuberculosis,  to  be 
destroyed,  without  compensation  to  the 
owner.  New  Orleans  v.  Charouleau  (La.), 
15-46. 

It  being  shown  that  tuberculosis  in  a  cow 
may  be  ascertained  by  a  practically  infallible 
test,  and  it  being  further  shown  that  the 
presence  of  a  cow  so  affected  in  a  dairy  in  a 
city  Is  a  serious  menace  to  the  public  health, 
the  public  authorities  have  the  same  right  to 
require  the  destruction  of  such  cow  without 
compensation  to  the  owner  and  without  judi- 
cial inquiry  as  they  have  to  require  the  de- 
struction of  decayed  fish,  meats,  and  vege- 
tables. New  Orleans  v.  Charouleau  (La.), 
15-46. 

Right  of  action  for  commnnicating 
disease.  —  A  purchaser  of  cattle  which  are 
at  the  time  suffering  from  a  disease  com- 
municated to  them  through  the  negligence  of 
a  third  person  acquires  no  right  of  action 
against  the  latter.  Eshleman  v.  Union  Stock 
Yards  Co.  (Pa.).  15-998. 

Liability  of  stockyards  company.  >— 
A  stockyard  company  is  liable  only  for  or- 
dinary neglect,  and  is  not  responsible  for  the 
communication  of  disease  to  cattle  kept  in 
the  pens,  where  it  does  not  appear  that  the 
cattle  which  were  previously  kept  therein 
contaminated  the  pens,  that  the  defendant 
failed  to  disinfect  the  pens,  and  that  the 
catties  to  which  the  disease  is  alleged  to  have 
been  communicated  received  their  infection 
from  such  pens.  Eshleman  v.  Union  Stock 
Yards  Co.  (Pa.),  15-998. 


ANIMUS  TESTANDI. 

See  Wills,  2. 

ANIMUS   FURANDI. 

See  L-ABCEirr. 


ANNEXATION. 

Territory      annexed     by     municipality. 
Municipal  Cokpoeations,  3. 


ANNUAI.   REPORTS. 

Statutory    requirements,    see    Cobfobatioms, 
3  b. 


ANNUITIES. 

Creation  by  will,  see  Wills,  8  c  (8). 

Mode  of  creation  —  charge  of  land.  >— 

Where  a  father  makes  a  will  devising  his 
land  to  his  son  subject  to  an  annuity  in  favor 
of  his  daughter,  but  afterwards,  on  account 
of  a  doubt  as  to  the  validity  of  the  will  be- 
cause the  son  is  named  in  it  as  executor,  con- 
veys the  land  to  the  son  and  on  the  same  day 
enters  into  a  contract  with  the  son  by  which 
the  son  covenants  to  pay  the  daughter  an 
annuity,  such  annuity  is  a  charge  on  the 
land.  The  deed  and  contract  are  intended  to 
accomplish  the  same  purpose  as  the  will. 
Dawson  v.  Dawson    (Can.),  20-780. 

Duration.  —  An  annuity  given  to  a  char- 
itable corporation  without  limitation  or  quali- 
fication as  to  duration  will  generally  be  con- 
sidered as  designed  to  continue  during  the  life 
of  the  annuitant.  Merrill  v.  American  Bap- 
tist, etc..  Union  (N.  H.),  6-646. 

Where  a  testator  gives  an  annuity  to  a 
charitable  corporation  with  the  intention  that 
it  shall  continue  so  long  as  the  corporation 
shall  exist  and  shall  fulfil  the  purposes  de- 
signed by  its  charter,  the  fact  that  the  an- 
nuity may  continue  perpetually  does  not  affect 
its  validity,  as  charitable  trusts  are  not 
within  the  rule  against  perpetuities.  Merrill 
V.  American  Baptist,  etc..  Union  (N.  H.), 
6-646. 

Right  to  capital  snm.  —  Where  a  testa- 
tor devises  his  residuary  estate  in  trust  for 
sale  and  conversion,  and  directs  his  trustees, 
after  payment  of  his  debts  and  of  the  funeral 
and  testamentary  expenses,  to  purchase  in  the 
name  of  his  wife  a  government  annuity  of  a 
specified  sum  for  her  life,  and  the  wife  sur- 
vives the  testator,  the  right  to  take  the  value 
of  the  annuity  in  cash  instead  of  the  annual 
payment  vests  in  the  wife  on  the  testator's 
death,  and  upon  her  death  a  few  days  later, 
before  the  probate  of  the  will  or  the  purchase 
of  the  annuity,  her  legal  representatives  are 
entitled  to  a  sum  sufficient  to  have  purchased 
the  annuity  at  the  date  of  the  testator's 
death.     Tn  re  Bobbins  (fing.),  10-485. 

Arrears.  —  Where  a  testator  devises  land 
subject  to  the  payment  of  an  annuity  to  a 
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third  person,  apd  the  wjlj  pj-pyi^ea  that  the 
annuity  shall  be  a  lien  on  the  land  devised, 
an  action  against  the  devisee  or  his  personal 
representatives  to  enforce  payment  of  the 
annuity  as  a  personal  obligation,  which  does 
not  seek  to  enforce  the  Ijep  ftgf ipst  the  land, 
is  governed  by  the  statute  of  limitations  ap- 
plying to  an  ordinary  action  upon  an  implied 
contract,  and  therefore  the  plaintiff  is  only 
entitled  to  recover  suph  instalments  of  the 
annuity  as  are  not  barred  bv  that  statute. 
Stringer  v.  Stevens'  Estate    (Mich.),   10-337. 

Interest  on  arrears.  —  In  an  action  io 
recover  arrearages  of  an  annuity  created  by 
will  for  the  support  and  maintenance  of  the 
testator's  wife,  jjit^rest  ig  j-ecoverable;  and 
this  is  so  thoiigli  the  annuitant  has  died  and 
the  action  Jias  been  brflught  by  her  adminis- 
trator, and  though  the  action  is  one  at  law 
to  enforce  the  personal  obligation  of  the  devi- 
see of  the  land  upon  which  the  annuity  was 
charged,  and  not  an  equitable  proceeding  to 
enforce  the  lien  of  the  annuity  on  the  land. 
Stringer  v.  Stevens'  Estate    (Mich.),   10-337. 

Enf^rqemeiit  l>y  aniinitant  not  p^rty 
to  agreement,  —r  An  agreeipen^  Ijy  whiph 
one  party  covenants  with  the  other  to  pay 
an  annuity  tp  a  thirii  person  l>rho  is  not  a 
party  to  the  agreement  is  enforceable  at  the 
suit  of  thp  annuitant  against  the  promisor. 
Dawson  v.  Dawson  (Can.),  20-780. 

ANNULMENT. 

See  Deeds,  5;    Mabbiage,  3. 

Allowance  of  alimony  on  annulment  of  mar- 
riage, see  Alimony  asd  Suit  Monet, 
3  b. 

Annulling  probate,  see  Wills,  7  n. 

Power  of  state  court  to  annul  composition  in 
bankruptcy,  see  Bankruptcy,  14. 

Power  of  state  court  to  annul  discharge  in 
bankruptcy,  see  Bankbtjptcy,  14. 

ANOTHEB  SUIT  FENDING. 

Dismissal  because  of  another  suit  pending  as 
bar  to  subsequent  action,  see  JUDQ- 
MENTS,  6  c. 

Ground   of   ab3,tement,   see   Abatement   and 

Revival. 
Pendency  of  another  indictment  as  grouiid  for 

arrest  of  judgment,  spe  JuDGJiijNTS,  7  a. 

ANSWER. 

See  Pleading,  4. 

Defects  in  complaint  waived  by  answer,  see 
Death  bt  Wrongful  Act,  4. 

Den;urrer  abandoned  by  answer,  see  Plead- 
ing, 5  h. 

Demurrer  after  answer,  see  Pleading,  5  d. 

Dismissal  of  action  after  filing  of  answer,  see 
Dismjssae,  Discontinuance,  and  Non- 
Suit,  1  d. 

ANSWERS. 

Witnesses  under  examination,  see  Wit- 
nesses, i  f. 


ANSWERING    FOR    SERT  OP 
ANOTHER. 

See  Fbacpb,  Statute  of. 


ANTE-NUPTIAL  CONTRACTS. 

See  Husband  and  Wife,  2  a. 
Enforcement,     see     Spemfio     Pkbf0BM4kce, 
3  a. 

ANTICIPATION   OF  INJURY. 

gee  Negligence,  2. 

ANTI-MONOPOLY  STATUTES. 

See    CoBPORATioNS,    8    b;    Monopolies   and 

COBPOBATB       TEUSTS;        CONSTITUTIOKAL 

Law,  21. 

"ANTI-PASS  LAW." 

See  Cabbiebs,  2  b. 

ANTI-TRUST  LAWS. 

See  Monopolies  and  Coepobatb  Tbusts. 

Provision  for  investigating  existence  of  un- 
lawful opinbinationa,  see  Constitu- 
tional Law,  21. 

Violation  of  anti-trust  law  by  boycott,  see 
Ijabob  Combinations,  0. 

ANYTHING   TO   SAY. 

Preliminary  to  imposition  of  sentence,  see 
Cbiminal  Law,  7  b  (3). 

APARTMENTS. 

See   Inns,    Boaeding    Houses,   and  Apabt- 

MENTS. 

APPEAL   AND   ERROR. 

}.  Nature  of  Proceedings,  284. 

2.  Eight  of  Appeal,  284. 

a.  In  general,  284. 

b.  In  criminal  cases,  284. 

c.  Abridgment  of  right,  285. 

d.  Separate  appeals,  285. 

3.  Jurisdiction  and  Powees  of  AppEi 

LATE  Courts,  285. 

a.  In  general,  285. 

b.  Amount  iji  controversy,  286. 

c.  Federal  courts,  286. 

(1)  In  general,  286. 

(2)  United       States       suprem 

court,  286. 


APPEAL  AND  ERROR. 
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(3)  UiiitBcI  St?.tes  circuit  coijrt 
of  appeals,  288. 

d.  Appcfils  from  interijiediate  appel- 

late courts,  288. 

e.  Rules  of  appellate  court,  289. 

f.  Termination  of   jjirisdjctiflj),  289. 

4.  Appealable  JuDOMEistTs  and  Oedebs, 

289. 

a.  In  general,  289. 

b.  In  habeas  corpus  proceedings,  290. 

c.  In  bankruptcy  proceedings,  290. 

d.  In  condemnation  proceedings,  290. 

e.  In   election   contests,   291. 

f.  In  contempt  proceedings,  291. 

g.  Jn  criminal  cases,  291. 
h.  Judgipent  for  costs,  ^91, 

i.  Voluntary    judgment    of    ppnsult, 
291. 

5.  Pabties  to  Appellate  Pboceedings, 

291. 

a.  Who  may  appeal,  291. 

b.  Joint  parties,  292. 

c.  Substituted  parties,  292. 

6.  Notice  of  Appeal,  293. 

7.  Time  of  Appeai,,  293. 

a.  In  general,  293. 

b.  When  time  begins  to  run,  293. 

c.  Time    for    service    of    notice    of 

argument,  294. 

8.  The  Becoed  on  Appeal,  294. 

a.  What  constitutes  record,  294. 

b.  Transcript  of   record,  294. 
0.  Abstract  of  record,  295. 

d.  Amendment  of  record,  295. 

e.  Sufiioiency  of  recitals,  296. 

9.  Bill  of  Exceptions,  296. 

a.  In  general,  296. 

b.  Time  to  file,  207. 

c.  Inclusion  of  all  the  evidence,  297. 

d.  Amendment,  298. 

10.  Assignments  of  Ebkor,  298. 

a.  In  general,  298. 

b.  Sufficiency,  299. 

11.  Dismissal  of  Appeal,  300. 

a.  In  general,  300. 

b.  Grounds  of  dismissal,  300. 

c.  Right  of  appellant  to  dismiss,  301. 

12.  Examination  of  Case  on  Appeal,  301. 

a.  What  is  brought  up  by  appeal,  301. 

b.  Trial  de  novo,  303. 

c.  Examination  of  opinion  of  lower 

court,  303. 

d.  Consideration  of  new  evidence,  804. 

e.  Rehearing,  304. 

f.  Second  appeal,  304. 

g.  Judicial  notice  of  records,  304. 
b.  Examination  of  questions  of  fact, 

304. 

(1)  In  general,  304. 

(2)  Power  of  appellate  court  to 

weigh  evidence,  304. 

(3)  Verdict  of  jury,  305. 

(4)  Findings  of  court,  306. 

(5)  Jijdgment    of    intermediate 

appellate   court,  307. 

(6)  Reserved  cg,se,  308. 

i.  Error  waived  in  appellate  court, 
308. 


13.  Review  of   Exercise  of  Discretion- 

aby  poweb,  308. 

14.  Presumptions  on  Appeal,  309. 

a.  In  general,   309. 
]3.  As  to  ipQtigns,  310. 

c.  As  to  order  of  intermediate  court, 

310. 

d.  As  to  jury,  310. 

e.  As  to  pleadings,  310. 

t.  As     to     evidence     and     rulings 

thereon,  311. 
g.  As  to  instructions,  311. 
h.  As  to  findings,  311. 
i.  In  criminal  cases,  312. 

15.  Reveesible  Erbob,  312. 

a.  In  general,  312. 

b.  Error  must  be  clearly  shown,  313. 

c.  Error  must  be  material,  313. 

d.  Error  must  be  prejudicial,  314. 

(1)  In  general,  314. 

(2)  Error    in    rulings    on    the 

pleadings,   314. 

(3)  Error  in  admission  of  evi- 

dence, 315. 

(4)  Error   in   exclusion   of   evi- 

dence, 316. 

(5)  Other  errors  in  relation  to 

evidence,  316. 

(6)  Error  in  instructions,  317. 

e.  Error   must   appear   from   record, 

317. 

(1)  In  general,  317. 

(2)  Error    in    rulings    on    the 

pleadings,  318. 

(3)  Error  in  rulings  on  the  evi- 

dence, 318. 

(4)  Error   in  instructions,   318. 

f.  Who  may  allege  error,  319. 

g.  Errors  not  available,  319. 

(1)  Question  not  raised  below, 

319. 

(2)  Sufficiency    of   objection    or 

exception,  324. 

(3)  Inconsistent      attitude      on 

appeal,  325. 

(4)  Error  caused  by  appellant, 

326. 

(5)  Error    favorable    to    appel- 

lant, 326. 

(6)  Wrong  reasons   for  correct 

decision,  327. 

16.  Decision  ob  Judgment  of  Appellate 

Court,  327. 

a.  In  general,  327. 

b.  Rendition    of    final    judgment    on 

reversal,  327. 

c.  Granting  new  trial,  328. 

d.  Remanding  for  proper  judgment  or 

sentence,  328. 

e.  Modification  of  judgment,  328. 

f.  Imposing     terms     on     successful 

party,'  329. 
17  Effect  of  Appeal,  329. 
18.  Supebsedeas  and  Bond,  329. 

a.  In  general,  329. 

b.  Sufficiency,  ,S30. 

c.  Ahiount,  330. 

d.  Additional  bond,  330. 

8.  Actions  on  appeal  bonds,  330. 
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19.  Costs,  330. 

a.  In  general,  330. 

b.  Damages  for  delay,  331. 

20.  Reheabing  of  Afpeai.,  331. 

21.  Mandate    ajst>    Pboceedings    Below, 

331. 

Adjudication  of  invalidity  of  ante-nuptial 
agreement,  see  Husband  and  Wife,  2  a. 

Allowance  of  alimony  pending  appeal,  see  Ali- 
mony AND  Suit  Money,  3  c. 

Amendments  on  appeal,  see  Pleading,  9  e  ( 2 ) . 

Appellate  jurisdiction  in  bankruptcy  proceed- 
ing, see  Bankeuptcy,  18. 

Bail  pending  appeal,  see  Bail,  3. 

Certiorari  in  aid  of  appellate  jurisdiction,  see 
Cebtiorabi,  1. 

Death  of  party  pending  appeal  as  abatement 
of  action,  see  Abatement  and  Eevival. 

Duty  of  counsel  in  preparation  of  brief,  see 
Bbiefs  op  Counsex. 

Habeas  corpus  after  affirmance,  see  Habeas 

COBPUS,  3. 
Habeas     corpus     as     appellate     process,     see 

Habeas  Cobpus,  1. 
New  trial  after  affirmance  on  appeal,  see  New 

Tbial,  3  a. 
Power  of  appellate  court  to  disbar  attorney, 

see  Attoeneys  at  Law,  2  a. 
Preserving  for  review  questions  as  to  conduct 

of  counsel,  see  Tbial,  4  c. 
Preserving  for  review  questions  as  to  direction 

of  verdict,  see  Tbial,  6  d. 
Quashing  void  summons  on  appeal,  see  Sum- 
mons AND  Peocess,  1. 
Reduction  of  penalty  on  appeal,  see  Penalties 

AND  Penal  Actions. 
Review  of   grant   or   refusal   of   injunctions, 

see  Injunctions,  7. 
Review  of  imposition  of  fine,  see  Fines,  I  c. 
Review  of  judgment  for  damages,  see  Dam- 
ages, 15. 
Review  of  local  assessments,  see  Special  oe 

Local  Assessments,  7  e. 
Review  of  rulings  on  challenges  to  jurors,  see 

JuBY,  6  e. 
Temporary    injunction    in    aid    of    appellate 

jurisdiction,  see  Injunctions,  4  a. 

Particular  Actions  and  Proceedings. 

Actions  for  breach  of  promise  of  marriage,  see 
Bbeach  of  Pbomise  op  Mabeiage,  2  i. 

Actions  for  injuries  to  servants,  see  Mastee 
AND  Seevant,  3  n  (5). 

Actions  for  libel  or  slander,  see  Libel  and 
Slandeb,  4  i. 

Actions  on  contracts  of  sale,  see  Sales, 
5  d  (5). 

Condemnation  proceedings,  see  Eminent  Do- 
main, 9  m. 

Construction  of  wills,  see  Wills,  8  d  ( 3 ) . 

Decisions  on  motions  for  new  trials,  see  New 
Tbial,  4. 

Disbarment  proceedings,  see  Attobneys  at 
Law,  2  f. 

Divorce  cases,  see  DivoBCE,  9. 

Election  cases,  see  Elections,  8  c. 

Enforcement  of  mechanic's  lien,  see  Me- 
chanics' Liens,  10. 

Foreclosure  proceedings,  see  Mobtgages  and 
Deeds  of  Teust,  13  h. 


Habeas  corpus  proceedings,  see  Habeas  Cob- 
pus,  8. 

Mandamus  proceedings,  see  Mandamus,  3  g. 

Probate  proceedings,  see  Wills,  7  m. 

Removal  of  cause  to  federal  court,  see  Re- 
moval OF  Causes,  5. 

Specific  performance,  see  Specific  Pebfobm- 
ance,  5  f. 

Criminal  Proceedings. 

Criminal  cases  generally,  see  Cbiminal 
Law,  9. 

Particular  crimes,  see  Labceny,  7;  Rape,  2  g; 
ROBBEEY,  2  d. 

Discretionary  orders  granting  or  refusing  per- 
mission to  withdraw  plea  of  guilty,  see 
Cbiminal  Law,  6  j   (2). 

Prosecutions  for  violation  of  liquor  law,  see 
Intoxicating  Liquobs,  6  j. 

1.  Natube  of  Pboceedings. 

Beglnnixig  of  ne-nr  snit.  — Under  the 
West  Virginia  statute,  an  appeal  from  a  cir- 
cuit court  to  the  supreme  court  of  appeals  is 
the  beginning  of  a  new,  and  not  the  contin- 
uation of  an  old,  suit.  Wingfield  t\  Neall 
(W.  Va.),  9-982. 

Appeal  retained  as  vrrit  of  error.  — 
A  cause  carried  up  on  appeal  in  a  case  not 
appealable  will  be  entered  as  pending  on  error, 
where  the  appearance  of  the  appellee  has  been 
entered  within  the  time  limited  for  a  writ  of 
error,  though  without  filing  a  brief.  Jensen 
V.  Eagle  Ore  Co.  (Colo.),  19-519. 

Error  coram  nobis.  —  In  Mississippi  the 
writ  of  coram  noiis  is  applicable  to  criminal 
as  well  as  to  civil  proceedings,  but  it  cannot 
be  invoked  to  revoke  a.  judgment  of  convic- 
tion in  a  criminal  action  by  showing  that  cer- 
tain jurors,  prior  to  having  qualified  as  such, 
had  formed  or  expressed  opinions  unfavorable 
to  the  defendant.  Fugate  v.  State  (Miss.), 
3-326. 

The  only  method  of  review  of  a  criminal 
case,  beyond  a  review  of  the  events  of  the 
trial  on  writ  of  error  or  appeal,  is  an  original 
proceeding  in  the  trial  court  on  writ  of  error 
coram  nobis.     Beard  v.  State  (Ark.),  9-409. 

2.  Right  of  Appeal. 

a.  In  general. 

After   satisfaction   of   judgment.  —  In 

an  action  at  law  in  which  no  equitable  fea- 
ture is  involved  a  plaintiff  who  recovers  judg- 
ment for  less  than  the  amount  claimed,  and 
who  subsequently  coerces  by  execution  pay- 
ment of  the  judgment,  cannot,  where  there 
is  no  admission  in  the  pleadings  or  the  evi- 
dence that  the  amount  of  the  judgment  is  due 
the  plaintiff,  and  where  the  provisions  of  the 
judgment  as  to  the  amounts  awarded  and 
denied  are  connected  and  interdependent,  ap- 
peal from  the  judgment  as  an  entirety. 
Adams  v.  Carter   (Miss.),  16-76. 

b.   In   criminal   cases. 

Question  of  law  involved.  —  The  statt 
or  a  municipality  may   appeal  in  any  case 
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from  a  judgment  acquitting  a  defendant, 
where  a  question  of  law  lias  been  decided  ad- 
versely to  either.  Gulfport  v.  Stratakos 
(Miss.),  13-855. 

Order  quashing  indlotment.  —  The 
state  has  the  right  of  appeal  from  an  order 
quashing  an  indictment.  State  v.  Johnson 
(S.  Car.),  11-721. 

Necessity  of  order  allowing.  —  Under 
the  Wyoming  statute  authorizing  the  com- 
mencement in  the  Supreme  Court  of  proceed- 
ings to  vacate,  modify,  or  annul  a  judgment 
in  a  criminal  case,  by  petition  in  error  in 
the  same  manner  as  in  civil  cases,  there  is 
an  absolute  right  of  appeal  to  that  court  in 
criminal  cases  without  any  previous  order 
by  that  court  or  any  justice  thereof.  Rich- 
ardson V.  State   (Wyo.),  12-1048. 

Necessity  of  motion  in  arrest  of  judg- 
ment. —  A  writ  of  error  lies  to  correct 
errors  apparent  on  the  record  even  though 
no  motion  in  arrest  has  been  filed  in  the  trial 
court.     State  v.  Kelley   (Mo.),  12-681. 

Appeal  by  United  States.  —  In  none  of 
the  provisions  of  the  federal  statute  defining 
the  appellate  jurisdiction  of  circuit  courts  of 
appeal  is  there  any  indication  of  an  inten- 
tion to  confer  upon  the  United  States  the 
right  to  bring  up  a  criminal  case  of  any 
grade  after  a  judgment  below  in  favor  of  the 
defendant.  United  States  v.  Zarafonitis 
(U.  S.),  10-290. 

Motion  to  cancel  fine.  —  A  motion  to 
cancel  a  fine  imposed  in  a  criminal  case  on 
the  ground  that  the  cause  has  abated  by  the 
death  of  the  defendant  is  not  a  criminal  case, 
and  therefore  the  government  may  sue  out  a 
writ  of  error  to  review  an  order  Ranting  the 
motion.  United  States  v.  Dunne  (U.  S.), 
19^1145. 

c.  Abridgment  of  right. 

Constitutionality    of    statutes.  —  It    is 

within  the  constitutional  power  of  a  legis- 
lature to  provide  in  a  city's  charter  that  in 
all  civil  cases  in  which  the  fine  imposed  does 
not  exceed  a  certain  amount  the  judgment 
of  the  city  court  shall  be  final,  and  no  appeal 
shall  lie  therefrom.  Chattanooga  v.  Keith 
(Tenn.),  5-859. 

The  Australian  commonwealth  constitution 
act  does  not  authorize  the  commonwealth  par- 
liament to  take  away  the  right  to  appeal  to 
the  king  in  council  from  a  judgment  of  a 
state  court,  in  an  action  to  enforce  payment 
of  an  income  tax.  Webb  v.  Outrim  (Eng. ), 
7-84. 

d.  Separate  appeals. 

When  necessary.  —  Separate  actions, 
which  have  not  been  consolidated  in  the  trial 
court,  cannot  be  brought  to  the  supreme 
court  for  review  by  a  single  appeal  or  writ 
of  error  or  embodied  in  a  single  transcript; 
nor  can  the  rule  which  forbids  such  consoli- 
dation in  the  appellate  court  be  obviated  by 
any  stipulation  between  the  parties  or  their 
counsel.  Mobile  Improvement,  etc.,  Co,  ■;;, 
Stein  (h\B,.),  17-288, 


3.  JUBISDIOTION    AND    PoWEBS    OP    APPELLATE 
COUBTS. 

a.  In  general. 

Cases  involving  constitutional  ques- 
tions.—Under  the  Virginia  constitution, 
where  the  jurisdiction  of  the  supreme  court 
of  appeals  in  a  case  depends  solely  upon  the 
constitutional  question  involved,  and  such 
question  is  decided  against  the  appellant,  the 
court  has  no  jurisdiction  to  pass  upon  the 
merits.  Postal  Telegraph-Cable  Co.  v.  Um- 
stadter    (Va.),  2-511. 

Where  the  record  on  appeal  shows  that 
exceptions  were  taken  to  instructions  based 
upon  the  provisions  of  a  statute  and  that 
among  the  reasons  for  a  motion  for  a  new 
trial  was  assigned  the  unconstitutionality  of 
the  statute  as  ground  for  challenging  the 
correctness  of  the  court's  action  in  giving 
such  instructions,  the  constitutionality  of  the 
statute  is  sufficiently  involved  to  warrant  the 
appellate  court  in  passing  upon  the  ques- 
tion.    Christy  v.  Elliott   (111.),  3-487. 

In  an  action  to  enjoin  a  turnpike  com- 
pany from  obstructing  a  public  highway  by 
maintaining  toll  gates  and  exacting  toll  from 
the  public  having  occasion  to  use  such  high- 
way, defended  on  the  ground  that  the  defend- 
ant has  title  to  at  least  an  easement  in  the 
highway  and  that  the  injunction  would  be  a 
denial  of  due  process  of  law  and  an  impair- 
ment of  the  obligation  of  the  defendant's  con- 
tract with  the  state,  and  a  taking  of  its 
property  without  just  compensation  in  viola- 
tion of  the  constitutional  guaranties,  a  con- 
stitutional question  is  involved  which  must 
be  passed  upon,  even  though  adversely  to  the 
defendant,  and  the  case  is  one,  therefore,  of 
which  the  Missouri  supreme  court,  rather 
than  the  court  of  appeals,  has  jurisdiction. 
State  ex  rel.  Hines  v.  Scott  County  Macadam- 
ized Road  Co.  (Mo.),  13-656. 

Cases  involving  franchises.  —  Under  a 
statute  authorizing  appeals  to  the  Illinois 
supreme  court  in  cases  involving  a  "  fran- 
chise "  an  appeal  from  a  judgment  in  a 
naturalization  proceeding  is  properly  taken 
to  the  supreme  court,  because  such  a  judg- 
ment permits  the  petitioner  to  exercise  the 
elective  franchise  or  prevents  him  from  doing 
so.    United  States  v.  Hrasky    (111.),  16-279. 

Cases  involving  questions  of  tort. — 
The  question  arising  from  a  refusal  of  the 
trial  court  to  set  aside  a  verdict  on  the 
ground  that  it  was  excessive  is  one  of  fact 
and  not  of  law,  and  for  this  reason  cannot 
be  reviewed  on  appeal  by  the  Oregon  supreme 
court.  Wolf  t'.  City,  etc.,  R.  Co.  (Oregon), 
15-1181. 

Appeal  not  taken  in  time. —  On  appeal, 
where  it  appears  that  the  appeal  from  the 
judgment  was  not  taken  within  the  time  pre- 
scribed by  statute,  and  that  no  valid  appeal 
has  been  taken  from  the  order  denying  a 
motion  for  a  new  trial,  the  appellate  court 
is  without  authority  or  jurisdiction  to  exam- 
ine the  evidence  for  the  purpose  of  ascer- 
taining whether  it  is  sufficient  to  support  the 
verdict  and  judgment.  Trull  v.  Modern 
WPPdmen  of  An»prio»  (Id^ho),  10-53, 
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lletermination  of  collateral  questions. 

—  The  supreme  court  of  Colorado  has  juris- 
diction to  pass  upon  the  effect  of  an  agreement 
made  in  reference  to  the  judgment  brought 
up  for  review,  #hea  sflch  agreement  is  made 
a  matter  of  record  in  that  coUrt.  Dueey  V. 
Patterson  (Colo.),  11-393. 

Giving  ad-trice  before  jndgment.  —  The 
Connecticut  supreme  court  of  errors  will  give 
advice  to  a  trial  court  upon  a  reservation  in 
respect  to  questions  of  law  involved  thefein 
in  advance  of  the  time  when  the  cause  is 
ready  for  final  judgment,  where  the  questions 
presented  are  such  as  must  certainly  enter 
into  the  final  determination  of  the  cause  and 
the  advantages  to  be  derived  from  a  prelimi- 
nary adjudication  of  them  are  manifest  and 
distinct.  SouthiHgton  v.  Southington  Water 
Co.   (Coiin.),  13-411. 

b.  Amount  in  controversy. 

Appealable      amount      in      general.  — 

Where,  after  an  action  has  been  brought 
against  the  makers  and  indorsers  of  a  note 
for  two  thousand  dollars,  the  makers  sUe  the 
iriaorser  in  warranty,  elaitning  that  no  'con- 
sideration was  given  for  the  note,  and  asking 
that  the  indofser  shall  guarantee  them  against 
any  judgment  obtained  in  the  main  action, 
.ifld  also  asking  that  an  agteement  under 
v.  hich  the  makers  were  to  befeome  liable  for 
three  thousand  dollars  shall  be  declared  void, 
and,  the  two  actions  being  tried  together, 
jtidgment  is  given  for  the  plaintiff  in  the 
action  on  the  note,  while  the  action  in  war- 
ranty is  dismissed,  the  amount  in  disptite  on 
appeal  from  the  latter  judgttient  is  the  prin- 
cipal of  the  note  sued  on,  to  which  the  costs 
of  the  adtion  in  warranty  cannot  be  added 
ih  6rder  to  give  the  appellate  court  jurisdic- 
tion; and  the  dgreenlent  songht  to  be  avoided 
by  the  plaifttilM  in  warranty  is  only  a  col- 
lateral matter  to  the  issue  raised  on  appeal, 
i(nd  cannot  be  Considered  in  determining  the 
amount  in  dispute.  Labrosse  v.  Langlois 
(Can.),   13-392. 

Consolidated  actions.  —  In  determining 
the  jurisdiction  of  an  appellate  court  with 
respect  to  the  amount  in  cbntrovefsy,  the 
amounts  involved  in  separate  suits  which 
have  been  consolidated  cannot  be  added  to- 
gether. Covington  Bros.  &  Co.  v.  Jordan 
(Ky.),  15-491. 

Addition  of  interest.  —  Interest  accru- 
ing after  the  commencement  of  an  action; 
unless  specially  claimed  as  damages,  cannot 
be  added  to  the  amount  claimed  in  the  declar- 
ation in  determining  the  amount  in  contro- 
\CTsj  for  the  purpose  of  giving  jurisdiction 
on  appeal.  Labrosse  v.  Langlois  (Can.), 
1.3-392. 

Cases  involving  construction  of  stat- 
utes. —  The  supreme  coUrt  of  Indiana  has 
appellate  jurisdiction  of  a  case  involving  less 
than  fifty  dollars  where  the  construction  of  a 
statute  is  in  question.  Stults  v.  Allen  Coun- 
ty (Ind.),  11-1021. 

The  supreme  court  of  Indiana  has  no  au- 
thority to  review  on  the  merits  an  action  to 
recover  coroner's  fees  amounting  to  less  than 
fifty  dollars,  but  only  the  qlnestion  of  the  con- 


struction of  the  statute  involved.  Stults  r. 
Allen  County    (Ind.),   11-1021. 

Proceeding  to  sell  decadent's  real 
estate.  —  In  a  proceeding  in  the  county 
court  to  sell  the  land  of  an  insolvent  estate 
of  a  decedent.  Where  the  court  proceeds  under 
the  Tennessee  statute  according  to  the  forms 
of  chancery  and  does  not  follow  the  peculiar 
form  of  procedure  provided  by  the  Tennessee 
statute  for  the  distribution  of  decedents' 
estates,  an  appeal  lies  directly  from  the 
county  court  to  the  supreme  court,  notwith- 
standing the  fact  that  the  county  court  has 
exclusive  jurisdiction  of  the  proceeding  on 
account  of  the  value  of  the  estate.  Key  j). 
Harris    (Tenn.),  8-200. 

Statute  enacted  after  judgmenti  -' 
For  the  purpose  of  determining  whether  the 
amount  in  controversy  in  a  cause  is  sufficieiit- 
ly  large  to  confer  a  right  to  take  an  appeal 
or  to  sue  out  a  writ  of  error,  a  statute  in 
force  at  the  end  of  the  term  at  which,  a  judg- 
ment is  rendered  is  controlling,  though  it  has 
been  passed  since  the  rendition  of  Sie  judg- 
ment.    Allison  V.  Wood  (Va.),  7-721. 

Appeal  by  both  parties, —  The  Iowa 
supreme  court  will  not  ordinarily  strike  an 
argument  from  the  file  because  -it  does  not 
strictly  comply  with  the  rules  of  that  court, 
nor  will  the  appeal  of  one  party  be  dismissed 
because  involving  less  than  $100,  when  both 
parties  have  appealed  and  the  entire  amount 
involved  is  about  $600.  Schultz  v.  Ford 
(Iowa),  12-428. 

c.   Federal  courts. 
,(1)  In  general. 

Source  of  po-wers  and  practice.  —  The 

power  and  practice  of  the  federal  apffellate 
courts  are  derived  exclusively  from  the  con- 
stitution, the  acts  of  congress,  the  common 
law,  the  ancient  English  statutes,  and  , the 
rules  and  practice  of  the  courts  of  the  Uni^d 
States,  and  they  are  neither  controlled  nor 
affected  by  the  statutes  of  the  states  or  tl!,e 
pra,ctice  of  the  state  courts.  Francisco  v. 
Chicago,  etc.,  R.  Co.   (U.  S.),  9'-628. 

The  federal  statute  providing  that  the  pro- 
cedure in  the  federal  circuit  and  district 
courts  sl;all  conform  to  the  procedure  in  the 
state  courts  has  no  application  to  the  prac- 
tice or  procedure  of  the  federal  appellate 
courts,  or  to  matters  relating  to  bills  of  ex- 
ceptions, motions  for  new  trials,  or  any  other 
means  adopted  to  secure  a  review  of  the  judgr 
ments  or  decrees  of  the  federal  circuit  or 
district  courts,  but  its  effect  is  limited  to  the 
practice  and  proceedings  in  the  trial  courts 
to  secure  the  judgments  of  such  courts. 
Francisco  v.  Chicago,  etc.,  E.  Co.  (U.  S.), 
9-628. 

(2)   United  States  supreme  court. 

Exhaustion  of  remedy  in  state  courts. 

—  Where  the  action  of  a  state  trial  court  in 
refusing  to  quash  an  indictment  or  a  jury 
panel  caimot  under  the  state  laws  be  re- 
viewed by  the  state  court  of  last  resort, 
though  the  motion  to  quash  was  passed  on 
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federal  grotinds,  and  where  the  accused  is 
not  elititled  to  remove  the  cause  to  the  fed- 
eral circuit  court  on  the  grounds  of  denial 
of  equal  Qivil  rights,  he  has  his  remedy  by 
a  wTit  of  error  which  will  rUn  from  the 
supreme  cdUrt  of  tlie  United  States  to  the 
highest  state  court  in  which  a  decision  can 
be  had  after  the  state  coUrt  of  last  resort 
has  finally  disposed  of  the  matter  of  which, 
under  the  local  law,  it  may  take  cognizance. 
Kentucky  r.  Powers   (U.  S.),  5-692. 

Cases  inVolviiis  constitntioUHl  qnes- 
tions.  —  On  a  writ  of  error  from  the  United 
States  supreme  court  to  review  the  decision 
of  a  state  court  upholding  the  constitution- 
ality of  a  state  statute,  while  the  mere  rejec- 
tioYi  in  the  state  court  of  offer  of  proof  does 
not  strictly  present  a  federal  question,  the 
exclusioii  of  evidence  upon  the  ground  Of  the 
incompetency  or  immateriality  under  the  stat- 
ute may  be  regarded  as  showing  What  in  the 
opinion  of  the  said  court  is  the  sCope  and 
iKeanifig  of  the  statute.  Jacobson  v.  Com. 
(U.  S.r,  3-f6S. 

Denial  of  due  process  of  law.  —  The 
decision  of  a  State  court  on  a  question  of 
law,  however  wrong  and  however  contrary  to 
j)TeH6us  decisions,  is  not  an  infraction  of 
tM  fourteeUth  amendment  of  the  United 
States  constitution  merely  because  it  is  wroig, 
or  because  earlier  decisions  are  reversed. 
Patterson  v.  Colorado  ex  rel.  Attorney-Gen- 
eral (U.  S,),  10-689.^ 

Reasonableness  of  f Feigbt  rates.  —  On 
writ  of  error  from  the  United  States  supreme 
court  to  a  state  court  in  a  case  involving 
the  question  whether  a  state  court  has  power 
to  grant  a  shipper  relief  upon  a  finding  that 
the  rate  of  freight  charged  for  an  interstate 
shipment  is  unreasonable*  where  it  appears 
that  such  rate  has  been  filed  and  promul- 
gated by  the  carrier  under,  the  interstate 
commerce  act,  there  is  a  federal  question 
presented  which  is,  sufficient  to  confer  juris- 
diction upon  tlip  supreme  court.  Texas,  etc., 
B.  Co.  V.  Abilene  Cotton  Oil  Co.  (U.  S.), 
9-1075. 

Denial  of  f nil  faith  and  credit.  — The 
federal  supreme  court  has  jurisdiction  to 
review;  a  decision  of  a  state  court  of  last  re- 
sort denying  a  claim  distinctly  made  by  the 
defendant  that  giving  full  faith  and  credit 
to  the  judgment  of  a  court  of  another  state 
would  prevent  a  recovery.  American  Express 
Go,  V.  Mullins  (U.  S.),  15-536. 

Denial  of  federal  immunity.— The  fail- 
ure of  thp  ?tate  court  to  pass  upon  a  federal 
right  of  immunity  specially  set  up  of  record 
is  not  conclusive,  but  the  Supreme  Court  of 
the  United  States  will  decide  the  federal 
question  if  the  necessary  effect  of  the  judg- 
ment is  to  deny  a  federal  right  or  immunity 
specially  set  up  or  Claimed,  and  Which,  if 
recognized  and  enforced,  would  require  a 
judgment  different  from  one  resting  upon 
some  ground  of  local  or  general  law.  Chi- 
cago, etc..  Ft.  Co.  r.  People    (U.  S.),  4-1175. 

Where  a  proposed  action  of  a  state  drain- 
age commission  in  requiring  a  railroad  com- 
pany to  remove  a  bridge  or  culvert  over  a 
Strenm   and   replnce   jt  with   another   is  sus- 


tained by  a  judgment  of  the  state  court  upon 
some  ground  of  general  or  local  law,  without 
passing  Upon  the  questions  whether  the  rail- 
road company  will  be  deprived  of  property 
without  due  process  of  law  or  will  be  denied 
the  equal  protection  of  the  laws,  as  con- 
tended by  the  railway  company,  the  supreme 
court  of  the  United  States  has  jurisdiction 
to  re-examine  the  final  judgment  of  the  state 
court  so  far  as  it  involves  the  federal  right 
or  immunity  specially  set  up  by  the  railway 
company.  Chicago,  etc.,  E.  Co.  v.  People 
(U.  S.),  4-1175. 

Compliance  with  state  constitution.—' 
Where  the  supreme  court  of  the  United  States, 
in  reviewing  a  decision  of  a  state  court,  de- 
termines that  the  provisions  of  the  state  con- 
stitution or  laws  involved  in  the  cause  do 
not  contravene  the  constitution  or  the  laws 
of  the  United  States,  it  will  not  review  a 
decision  of  the  state  court  that  the  local  pro- 
visions have  been  complied  with.  Eawlins 
V.  Georgia  (U.  S.),  5-783. 

Where  the  condemnation  of  land  is  held 
by  the  highest  court '  of  the  state  in  Which 
the  land  is  situated  to  be  authorized  by  the 
constitution  and  laws  of  the  state,  that  aspect 
of  the  decision  of  the  state  court  cannot  be 
reviewed  by  the  United  States  supreme  court. 
Sairston  v.  Danville,  etc.,  E.  Co.  (U.  S.), 
13-1008. 

Matters  of  state  cognizance.  —  The 
United  States  supreme  court,  in  passing 
upon  a  writ  of  error  to  review  a  judgment  of 
a  state  court  granting  a  divorce,  will  con- 
sider federal  questions  only,  and  will  not 
consider  matters' of  state  cognizance,  such  as 
the  alleged  fraud  in  contracting  the  marriage 
and  the  subsequent  laches  of  the  spouse  seek- 
ing the  divorce.  Nor  will  the  court  consider 
the  question  whether  it  was  erroneous  for 
the  state  court  to  exclude  from  the  evidence 
a  record  of  a  foreign  divorce  set  up  as  a 
defense.     Haddock  v.  Haddock   (U.  S.),  5-1. 

Questions  of  local  law.  —  On  writ  of 
error  from  the  United  States  supreme  court 
to  review  a  judgment  of  a  state  court  upon 
an  information  for  contempt  consisting  in 
the  publication  of  articles  reflecting  upon  the 
motives  and  conduct  of  a  state  court  in  cases 
pending  therein,  objections  that  the  informa- 
tion for  contempt  was  not  supported  by  an 
affidavit  until  after  it  was  filed,  that  the 
cases  referred  to  in  the  article  complained 
of  were  not  pending,  and  that  the  articles 
did  not  constitute  a  contempt,  will  not  be 
considered  by  the  supreme  court,  as  they 
raise  questions  of  local  law  purely.  Patter- 
son V.  Colorado  ex  rel.  Attorney-General 
(U.  S.),  10-689. 

Federal  question  not  decisive  of 
issues.  —  Where  the  judgment  of  a  state 
court  rests  upon  an  independent  separate 
ground  of  local  or  general  law,  broad  enough 
or  sufficient  in  itself  to  cover  the  essential 
issues  and  control  the  riglits  of  the  parties, 
regardless  of  how  a  federal  question  raised 
on  the  record  might  be  determined,  the  su- 
preine  court  of  the  United  States  will  affirm 
or  dismiss  as  the  one  course  or  other  may 
be  appropriate,  without  considering  that  ques- 
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tion.     Chicago,  etc.,  R.  Co.  v.  People  (U.  S.), 
4-1175. 
Direct    appeal    from    circuit    court.— 

In  a  suit  brought  by  a  waterworks  company 
in  a  federal  circuit  court  to  enjoin  a  munici- 
pal corporation  from  depriving  the  complain- 
ant of  its  rights  under  an  existing  contract 
between  tlie  two  corporations,  which  is  not 
inherently  invalid  and  which  has  not  been 
broken  by  the  complainant,  an  appeal  from 
the  decree  of  the  circuit  court  may  be  taken 
directly  to  the  supreme  court  of  the  United 
States.  Vicksburg  r.  Vicksburg  Waterworks 
Co.   (U.  S.),  6-253. 

Where  a  jurisdictional  question  is  certi- 
fied to  the  federal  supreme  court  from  a 
decree  of  a  federal  circuit  court  dismissing 
a  bill  for  want  of  jurisdiction,  and  the  com- 
plainant in  addition  appeals  from  such  de- 
cree directly  to  the  supreme  court  on  the 
ground  that  the  case  involves  a  constitutional 
question,  the  latter  court  is  not  limited  in 
its  decision  to  the  question  of  the  jurisdic- 
tion of  the  circuit  court,  but  may  decide  the 
case  on  its  merits.  North  American  Cold 
Storage  Co.  v.  Chicago  (U.  S.),  15-276. 

A  motion  to  quash  an  attachment  in  a 
United  States  circuit  court  on  the  groimds 
that  the  property  is  not  subject  to  attach- 
ment and  that  the  defendant  has  not  been 
served  with  process,  presents  a  question  of 
jurisdiction  which,  under  the  circuit  court 
of  appeals  act  (Act  March  3,  1891,  c.  517, 
§  5;  4  Fed.  St.  Ann.  398),  may  be  taken 
direct  to  the  supreme  court  for  review.  Davis 
V.  Cleveland,  etc.,  E.  Co.   (U.  S.),  18-907. 

Effect  of  vrrit  of  error  from  circuit 
court  of  appeals. —  The  suing  out  of  a 
writ  of  error  from  the  circuit  court  of  ap- 
peals to  a  circuit  court  is  not  a  bar  to  a 
writ  of  error  fom  the  supreme  court  to  the 
circuit  court  on  the  ground  that  the  jurisdic- 
tion of  the  circuit  court  was  in  question. 
Davis  V.  Cleveland,  etc.,  R.  Co.  (U.  S.), 
18-907. 

Direct  appeal  from  district  court.  — 
A  decree  of  a  district  court  of  the  United 
States  dismissing  a  libel  for  salvage  services, 
alleged  to  have  been  rendered  in  extinguish- 
ing a  fire  on  a  vessel  in  process  of  repair  in 
a  dry  dock,  on  the  ground  that  the  vessel  in 
question  was  not  a  proper  subject  of  salvage 
services  at  the  time  when  the  services  sued 
for  were  rendered,  and  was  not  rescued  from 
any  sea  peril,  is  a  decree  dismissing  a  cause 
for  want  of  jurisdiction  within  the  meaning 
of  the  fifth  section  of  the  act  of  March  3, 
1891  (4  Fed.  St.  Ann.  398),  allowing  a  direct 
appeal  to  the  supreme  court  of  the  United 
States.  The  Steamship  Jefferson  (U.  S.), 
17-907. 

The  jurisdiction  of  the  United  States  su- 
preme court  of  a  direct  appeal  from  a  decree 
of  a  district  court  in  admiralty  dismissing 
a  libel  for  contribution  brought  by  a  joint 
wrongdoer  who  had  paid  a  judgment  recov- 
ered against  him  in  a  suit  at  common  law, 
founded  on  the  wrong,  to  which  suit  the  other 
wrongdoer  was  not  made  a  party,  cannot  be 
defeated  on  the  theory  that  the  dismissal, 
though  expressed  to  be  for  want  of  jurisdici 
tion,  was  really  on  the  merits,  b«c«^U89  pay- 


ment of  a  judgment  at  common  law  is  not 
ground   for   contribution    from    a   wrongdoe 
not  a  party  to  the  suit.     The  Ira  M.  Hedge 
(U.  S.),  20-1235. 

I^ffldency  of  certificate  of  Jnrlsdio 
tion. —  The  informality  or  insufficiency  o 
a  certificate  of  jurisdiction  under  the  statut 
authorizing  a  writ  of  error  directly  to  th 
supreme  court  from  a  circuit  court  (Ac 
March  3,  1891,  c.  517,  §  5;  4  Fed.  St.  Ani 
398)  is  immaterial,  where  the  record  show 
that  the  only  question  tried  and  decided  r 
the  circuit  court  was  one  of  jurisdictioi 
Davis  V.  Cleveland,  etc.,  R.  Co.  (U.  S.) 
18-907. 

On  a  direct  appeal  from  a  federal  distric 
court  to  the  supreme  court  of  the  Unite 
States,  where  it  is  apparent  on  the  face  o 
the  record,  irrespective  of  the  recitals  in  th 
order  allowing  the  appeal,  that  the  onl; 
question  decided  below  was  one  of  jurisdic 
tion,  and  where  the  decree  appealed  froi 
shows  on  its  face  that  the  cause  was  dii 
missed  for  want  of  jurisdiction,  the  questio 
01  jurisdiction,  if  of  such  a  character  aa  t 
sustain  the  appeal,  is  sufficiently  certifie 
xmder  the  fifth  section  of  the  act  of  Marc 
3,  1891  (4  Fed.  St.  Ann.  398),  without 
separate  certificate.  The  Steamship  Jeffei 
son   (U.  S.),  17-907. 

(3)    United  States  circuit  court  of  appeali 

Diversity  of  citizenslilp.  —  A  Unite 
States  circuit  court  of  appeals  has  jurisdii 
tion  of  an  appeal  from  a  circuit  court  c 
the  United  States,  where  the  suit  is  basei 
upon  diversity  of  citizenship  as  well  as  upo 
an  alleged  violation  of  the  federal  constiti 
tion  and  where  other  than  federal  questior 
are  involved.  Meridian  v.  Farmers'  Loai 
etc.,  Co.    (U.   S.),  6-599. 

Appeals  from  interlocutory  orders.- 
A  United  States  court  of  appeals  has  jurii 
diction  of  aa  appeal  from  an  interlocutor 
order  of  a  circuit  court  granting  a  prelin 
inary  injunction,  though  the  cause  is  of  sue 
a  nature  that  an  appeal  from  the  final  decn 
will  lie  directly  from  the  circuit  court  i 
the  United  States  supreme  court.  Graing( 
V.  Douglas  Park  Jockey  Club  (U.  S.),  8-99 

Appeals  from  territorial  courts.— 
federal  circuit  court  of  appeals  has  jurisdi 
tion  to  entertain  a  writ  of  error  to  revie 
a  judgment  of  the  supreme  court  of  a  ter: 
tory  affirming  a  conviction  for  a  crime  oth 
than  a  capital  offense,  whether  the  offen 
consists  of  a  violation  of  a  federal  or  a  ten 
torial  statute.  Miller  v.  Oklahoma  (U.  S. 
9-389. 

Determining  jurisdiction  of  oiron 
courts.  —  Federal  circuit  courts  of  appea 
have  no  authority  to  pass  upon  questio: 
challenging  the  jurisdiction  of  the  circu 
courts,  as  the  statute  creating  the  cirei 
courts  of  appeal  does  not  give  them  su 
authority.  Boston,  etc.,  R.  Co.  v.  Gok 
(U.  S.),  9-384. 

d.  Appeals  from  intermediate  appellate  cour 
To  Nexr  Tork  court  of  appeals.  —  T 

New  York  court  of  appeals  haa  no  jurisd 
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tion  of  appeal  from  a  decision  of  tlie  appel- 
late division  on  the  law  and  facts  where  a 
material  question  of  fact  is  involved;  but 
where  inferences  from  the  vmcontradicted  evi- 
dence all  point  in  one  direction  so  that  no 
reasonable  mind  could  reach  other  than  one 
conclusion,  there  is  no  question  of  fact  and 
the  court  of  appeals  has  jurisdiction  of  the 
appeal.    Matter  of  Totten   (N.  Y.),  1-900. 

Where  a  judgment  in  an  action  for  dam- 
ages has  been  unanimously  affirmed  by  the 
appellate  division  of  the  supreme  court  of 
New  Yorli,  it  is  sufficient  to  give  the  court 
of  appeals  jurisdiction  of  an  appeal  there- 
from for  the  appellate  division  to  certify 
that  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals 
without  specifying  the  question  for  review. 
Kurz  V.  Doerr   (N.  Y.),  2-71. 

The  New  York  court  of  appeals  may  review 
a  ruling  by  a  trial  court  denying  a  defend- 
ant's motion  to  dismiss  the  complaint  for  a 
failure  to  state  facts  sufficient  to  constitute 
a  cause  of  action,  though  the  ruling  has  been 
unanimously  affirmed  by  the  appellate  divis- 
ion of  the  supreme  court.  Kelly  v.  Security 
Mut.  Life  Ins.  Co.    (N.  Y.),  9-661. 

To  Illinois  supreme  court.  —  Under  the 
Illinois  practice  act,  where  an  appellate  court 
has  rendered  a  judgment  reversing  the  trial 
court  without  remanding  the  cause  and  has 
recited  in  its  judgment  the  facts  as  found  by 
it  different  from  the  finding  of  the  facts  by 
the  trial  court,  such  judgment  is  final  and 
conclusive  so  far  as  the  supreme  court  is 
concerned  as  to  all  matters  of  fact  in  con- 
troversy.    Malkan  v.   Chicago    (111.),  3-1104. 

To  Indiana  supreme  court.  —  A  case 
which  is  transferred  from  the  Indiana  ap- 
pellate court  to  the  Indiana  supreme  court 
is  pending  in  the  latter  court  in  like  man- 
ner and  to  all  intents  and  purposes  as  though 
it  had  been  appealed  directly  to  such  court. 
Kraus  v.  Lehman   (Ind.),  15-849. 

A  petition  to  transfer  a  case  from  the 
Indiana  appellate  court  to  the  Indiana  su- 
preme court  is  sufficient  if  it  appears  there- 
from that  the  opinion  of  the  former  court 
contains  wrong  declarations  of  legal  princi- 
ples upon  points  decided  which  contravene 
ruling  decisions  or  precedents  of  the  latter 
court.     Kraus  v.  Lehman    (Ind.),  15-849. 

An  objection  to  the  sufficiency  of  a  petition 
to  transfer  a  case  from  the  Indiana  appellate 
court  tp  the  Indiana  supreme  court  cannot 
be  made  upon  a  motion  for  the  rehearing 
of  the  decision  of  the  supreme  court.  Kraus 
V.  Lehman   (Ind.),  15-849. 

e.  Rules  of  appellate  court. 

Change  pending  appeal.  —  A  change 
in  the  rules  of  an  appellate  court  in  respect 
to  the  manner  in  which  errors  claimed  to 
have  been  committed  at  the  trial  should  be 
specified  in  a  motion  for  a  new  trial  has 
no  effect  upon  a  ease  in  which  it  is  not  pos- 
sible to  comply  therewith  by  reason  of  the 
case  having  passed  beyond  the  stage  of  a 
motion  for  a  new  trial.  Missouri,  etc.,  E. 
Co.  V.  Smith  (U.  S.),  10-939. 
Abolition  or  impairment  by  legisla- 
VoLs.  1-20  —  AfTN.  Cas.  Digest. —  19. 


ture.  —  A  party  to  an  appeal  who  seeks  the 
benefit  of  the  Indiana  statute  providing  for 
a  review  of  the  evidence  on  appeal  of  cases 
not  triable  by  a  jury  must  take  it  subject  to 
the  rules  of  the  appellate  tribunal  regulat- 
ing the  conduct  of  its  business,  which  rules 
cannot  be  abolished  or  impaired  by  the  legis- 
lature. Parkinson  v.  Thompson  (Ind.), 
3-677. 

f.  Termination  of  jurisdiction. 
Transmission  of  record  to  lower  court. 

—  Under  the  Wisconsin  statute  providing 
that  the  clerk  of  the  supreme  court  shall 
within  sixty  days  after  judgment  transmit 
the  papers  "  unless  the  supreme  court,  on 
application  of  either  of  the  parties,  shall 
direct  them  to  be  retained  for  the  purpose  of 
enabling  such  party  to  move  for  a  rehear- 
ing," the  jurisdiction  of  the  supreme  court 
is  terminated,  where  the  clerk  transmits  the 
record  in  less  than  sixty  days  without  dis- 
obedience of  any  order  or  rule  of  court.  Ott 
V.  Boring   (Wis.),  11-857. 

The  jurisdiction  of  an  appellate  court  over 
a  given  cause  terminates  whenever,  regularly, 
without  inadvertence  or  fraud,  it  returns  the 
record  to  the  court  from  which  the  record 
came;  and  the  appellate  court  thereafter  has 
no  power  to  vacate  or  modify  its  judgment, 
though  it  may  correct  the  record  so  as  to 
mal<:e  it  express  that  judgment  properly.  Ott 
V.  Boring   (Wis.),  11-857. 

Under  rule  42  of  the  Wisconsin  supreme 
court,  the  right  to  a  litigant  to  move  to 
modify  a  final  determination  of  that  court  is, 
like  a  motion  for  a  rehearing,  limited  to  the 
thirty  days  during  which  in  all  cases  the 
records  are  required  to  be  retained,  although 
it  is  within  the  power  of  the  court  to  enlarge 
the  time  within  which  any  act  may  be  done. 
Ott  V.  Boring  (Wis.),  11-857. 

4.  Appealable  Judgments  and  Obdebs. 
a.  In  general. 

Ex  parte  orders.  —  An  appeal  does  not 
lie  from  an  ex  parte  order,  such  as  an  order 
dismissing  a  cause  without  prejudice  on  an 
ex  parte  application  of  the  plaintiff.  Wilson 
V  Martin   (Wash.),  10-37. 

Order  denying  motion  to  court  ver- 
dict. —  The  Wisconsin  statute  does  not 
authorize  an  appeal  to  the  supreme  court 
from  an  order  of  the  circuit  court  denying 
the  plaintiff's  motion  to  correct  a  verdict  and 
enter  a  judgment  in  his  favor.  Wolfgram  v. 
Schoepke    (Wis.),   3-398. 

Order  refusing  leave  to  amend.  — 
The  refusal  to  allow  the  amendment  of  a 
pleading  on  the  ground  of  want  of  power 
is  appealable.  Lassiter  v.  Norfolk,  etc.,  R. 
Co.   (N.  Car.),  1-4.56. 

Orders  relating  to  receivers.  —  No 
appeal  lies  from  the  refusal  of  a  court  of 
equity  to  vacate  an  order  appointing  a  re- 
ceiver, such  order  being  merely  interlocutory, 
and  there  being  no  statute  giving  a  right  of 
appeal.     Gillett  v.   Higgins    (Ala.),  4-459. 

Order  aivarding  ivrit  of  assistance.  — 
An  appeal  vvill  lie  from  an  order  awarding 
a  writ  of  .assistance  in  p  foreclosure  proceed- 
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ing  after  the  sale  has  been  confirmed  and 
deed  ordered,  subject  to  the  conditions  of  an 
appeal  from  an  order  confirming  the  sale. 
Escritt  V.  Michaelson  (Neb.),  10-103&. 

Order  dismissing  action.  —  An  order 
for  the  dismissal  of  an  action  is  not  an  ap- 
pealable order  under  the  statutes  of  North" 
Dakota,  and  an  attempted  appeal  from  such 
an  order  confers  no  jurisdiction  on  the  su- 
preme court.  Dibble  v.  Hanson  (N.  Dak.), 
16-1210. 

An  order  dismissing  an  action  as  frivolous 
and  vexatious  is  for  the  purposes  of  appeal 
an  interlocutory  order.  In  re  Page  (Eng.), 
18-393. 

Order  sustaining  demurrer  to  evi- 
dence. —  A  ruling  sustaining  a  demurrer  to 
evidence  is  an  appealable  order;  that  is,  one 
which  may  be  reviewed  by  independent  pro- 
ceedings in  error  begun  immediately,  with- 
out waiting  for  a  final  judgment  to  be  ren- 
dered. White  V.  Atchison,  etc.,  E.  Co. 
(Kan.),  11-550. 

When  a  demurrer  to  a  plaintiff's  evidence 
is  sustained,  and  thereafter  a  judgment  is 
rendered  in  favor  of  the  defendant  for  the 
costs  of  the  action,  in  the  absence  of  some 
special  reason  to  the  contrary  this  will  be 
deemed  a  final  judgment,  although  the  entry 
neither  refers  to  the  defendant's  going  hence 
without  day  or  to  the  plaintiff's  taking  noth- 
ing by  his  action  nor  contains  any  equivalent 
expression.  White  v.  Atchison,  etc.,  E.  Co. 
(Kan.),  11-550. 

Order   suspending   default   judgment. 

—  An  order  by  the  superior  court  of  Cin- 
cinnati, that  a  default  judgment  rendered  by 
the  same  court  at  a  previous  term  be  sus- 
pended and  execution  thereon  stayed  uctil 
the  case  should  be  tried  on  its  merits,  and 
granting  leave  to  defendant  to  file  answer, 
is  an  order  affecting  a  substantial  right  in 
a  summary  application  after  judgment,  and 
is  a  final  order  within  the  meaning  of  sec- 
tion 6707,  Eevised  Statutes,  from  which 
error  may  be  prosecuted.  Van  lugen  v.  Ber- 
ger   (Ohio),  19-799. 

Refusal  to  require  prosecution  bond. 

—  A  refusal  to  require  a  prosecution  bond  is 
not  a  judgment  upon  the  merits  of  the  con- 
troversy materially  affecting  the  ultimate 
result  and  is  not  appealable.  Christian  v. 
Atlantic,  etc.,  E.  Co.   (N.  Car.),  1-803. 

Void  judgments.  —  A  void  judgment  is 
reviewable  on  appeal.  Oregon  E.,  etc.,  Co. 
V.  Eastlack   (Ore.),  20^692. 

A  party  is  entitled  to  appeal  from  and 
obtain  a  reversal  of  a  void  judgment  brought 
to  the  supreme  court  on  a  case  made.  Flee- 
man  v.  Chicago,  etc.,  E.  Co.   (Kan.),  20-276. 

Finality  of  decree.  —  A  decree  in  equity 
which  finally  disposes  of  the  entire  merits  of 
a  cause  is  a  final  decree,  and  is  not  rendered 
interlocutory  by  the  fact  that  it  contains  an 
order  of  reference  to  a  master  specifying  the 
principles  on  which  the  accounts  between 
the  parties  are  to  be  stated;  but  a  decree  not 
complete  in  itself,  but  requiring  further  ju- 
dicial action  on  the  part  of  the  chancellor, 
is  interlocutory  and  need  not  be  appealed 
fro^l,  lliough  it  contains  an  pv^^r  ot  ^e|«r-> 


ence  specifying  the  basis  on  which  the 
accounts  are  to  be  stated.  Gray  v.  Ames 
(111.),  5-174. 

b.   In  habeas  corpus  proceedings. 

Order  denying  writ.  —  A  person  in  cus- 
tody under  a  criminal  charge  is  not  entitled 
to  have  reviewed  by  appeal  or  error  an  order 
denying  his  petition  for  a  writ  of  habeas 
corpus,  as  such  order  is  not  of  final  and 
conclusive  character.  People  ex  rel.  Magee 
V.  McAnally  (111.),  5-590. 

Final  order. —  A  writ  of  error  does  not 
lie  from  the  supreme  court  of  the  United 
States  to  the  supreme  court  of  the  Philippine 
Islands,  or  to  the  district  or  the  circuit  court 
of  the  United  States,  to  review  the  final  order 
in  a  habeas  corpus  proceeding,  the  only  mode 
of  review  being  by  appeal.  Fisher  v.  Baker 
(U.  S.),  7-1018. 

Judgment  awarding  custody  of  child. 
—  An  appeal  will  lie  from  a  judgment  of  the 
Kansas  district  court  in  habeas  corpus  pro- 
ceedings determining  the  rights  of  conflicting 
claimants  to  the  custody  of  a  child.  Bleak- 
ley  «.  Smart   (Kan.),  11-125. 

c.  In  bankruptcy  proceedings. 

Interlocutory  decree  granting  injunc- 
tion. —  Under  the  provisions  of  the  United 
States  circuit  court  of  appeals  act  that  an 
appeal  may  be  taken  from  an  interlocutory 
order  or  decree  of  a  district  or  a  circuit  court 
granting  an  Injimction,  an  appeal  lies  from 
an  interlocutory  decree  of  a  district  court,  . 
exercising  jurisdiction  as  a  court  of  bank- 
ruptcy, awarding  an  injunction;  and  this  is 
so  though  the  appeal  involves  a  question  as 
to  the  jurisdiction  of  the  district  court  to 
issue  the  injunction  complained  of,  provided 
the  circuit  court  of  appeals  would  have  juris- 
diction of  an  appeal  taken  from  a  final  de- 
cree in  the  case.  O'Dell  v.  Boyden  (U.  S.), 
10-239. 

A  petition  by  a  trustee  in  bankruptcy  to 
determine  conflicting  claims  to  an  asset  con- 
sisting of  his  bankrupt's  membership  in  a 
stock  exchange,  is  a  hearing  under  "  a  pro- 
ceeding in  bankruptcy "  within  the  meaning 
of  the  provision  of  the  National  Bankruptcy 
Act  that  the  circuit  courts  of  appeal  shall 
have  jurisdiction  "  to  superintend  and  revise 
a  matter  of  law "  in  proceedings  of  inferior 
courts  of  bankruptcy,  and  is  not  "  a  contro- 
versy arising  in  bankruptcy  proceedings " 
within  the  provision  of  the  statute  that  the 
circuit  courts  of  appeal  shall  have  appellate 
jurisdiction  "  of  all  controversies  arising  in 
bankruptcy  proceedings;"  and  therefore  an 
interlocutory  decree  awarding  an  injunction 
in  such  proceeding  is  not  rendered  appealable 
by  the  provision  of  the  circuit  court  of  ap- 
peals act  giving  the  circuit  court  of  appeals 
jurisdiction  of  an  appeal  from  an  interlocu- 
tory order  granting  an  injunction  in  a  case 
in  which  an  appeal  from  a  final  decree  may 
be  taken.     O'Dell  v.  Boyden  (U.  S.),  10-239. 

d.    In   condemnation   proceedings. 
Order   appointing   appraisers.  —  In  an 
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diana  statute,  where  the  trial  court  overrules 
the  defendant's  written  lobjections  to  the 
right  of  the  plaintiff  to  maintain  the  proceed- 
ing, and  enters  an  interlocutory  order  ap- 
pointing appraisers,  the  defendant  may  take 
an  appeal  without  first  making  a  motion  for 
new  trial,  as  the  statute  makes  no  provision 
for  such  a  motion.  Morrison  v.  Indianapolis, 
etc.,  R.  Co.  (Ind.),  9-587. 

e.  In  election  contests. 

Adjudication    of    no    election.  —  In    a 

local  option  election  contest  instituted  by 
certain  electors,  an  order  by  the  contest  board 
adjudging  that  "  the  return  made  by  the 
board  of  canvassers  in  the  matter  of  said 
election  be,  and  it  is,  set  aside,  canceled,  and 
held  for  naught,"  and  further  adjudging  that 
"there  was  no  election,  and  that  no  party  is 
entitled  to  have  any  fact  certified  concerning 
said  election,"  is  a  final  order  or  judgment 
from  which  an  appeal  will  lie  under  the  Ken- 
tucky statute  to  the  circuit  court.  Erwin 
V.  Benton   (Ky.),  9-264. 

f.  In  contempt  proceedings. 

See  also  Contempt,  6. 

Decree  dismissing  petition.  —  A  decree 
of  the  superior  court  denying  and  dismissing 
a  petition  to  have  trustees  adjudged  in  eon- 
tempt  for  failure  to  pay  to  complainant  a 
sum  directed  to  be  paid  to  him  by  a  prior 
decree,  is  a  final  decree  from  which  an  ap- 
peal lies  to  the  supreme  court.  Jastram  v. 
McAuslan  (R.  I.),  17-320. 

g.   In   criminal    cases. 

Judgment  on  plea  of  gnilty.  —  A  judg- 
ment of  conviction  in  a  criminal  case  on  plea 
of  guilty  by  the  accused,  when  properly  en- 
tered, is  equivalent  to  a  judgment  by  con- 
fession, and,  therefore,  is  not  reviewable  on 
appeal  or  writ  of  error.  Before  proceeding 
to  make  such  a  plea  the  foundation  of  a 
judgment,  however,  the  court  should  see  that 
it  is  made  by  a  person  of  competent  intelli- 
gence, freely  and  voluntarily,  and  with  a  full 
understanding  of  its  nature  and  effect,  and 
of  the  facts  on  which  it  is  founded.  Where 
this  is  not  done,  the  judgment  is  improperly 
entered  and  may  be  reviewed  on  appeal. 
Lowe  V.  State   (Md.),  18-744. 

Where  a  person  accused  of  crime  has  been 
summoned  and  called  by  the  state's  attorney 
as  a  witness  for  the  state  against  an  alleged 
accomplice,  and  has  testified  fully,  truth- 
fully, and  at  length  on  behalf  of  the  state, 
and  thereafter  pleads  guilty,  and  the  court 
immediately  enters  judgment  of  conviction 
on  such  plea,  without  any  investigation  or 
consideration  of  the  facts,  it  cannot  be  said 
that  the  judgment  is  properly  entered  and, 
therefore,  nonappealable.  Lowe  v.  State 
(Md.),  18-744. 

h.  Judgments  for  costs. 

Case  finally  disposed  of. —  An  appeal 
will  lie  in  a  ease  finally  disposed  of  by  a 
peremptory  instruction  for  the  appellee  and 
the  deiiiaj  of  ^he  fppeH(i,nt's  motion  im  a 


new  trial,  although  the  only  judgment 
entered  is  for  the  appellee's  costs.  Willis  v. 
Maysville,  etc.,  R.  Co.   (Ky.),  13-74. 

Decree  for  estraordinary  costs.— 
Appeal  lies  from  a  decree  in  equity  merely 
awarding  as  costs  to  the  successful  party  the 
sums  retained  by  the  receiver  from  the  trust 
fund  for  his  compensation  and  for  attorney's 
fees,  as  such  costs  are  extraordinary  and  not 
discretionary.  Nutter  v.  Brown  (W.  Va.), 
6-94. 

i.  Voluntary  judgment  of  nonsuit. 

Writ  of  error.  —  No  writ  of  error  will 
lie  at  the  suit  of  a  plaintiflf  to  review  a  judg- 
ment of  nonsuit  or  dismissal  rendered  in  a 
federal  court  at  his  request  or  with  his  con- 
sent. Such  a  judgment,  however,  rendered 
on  the  motion  of  the  defendant  and  against 
the  objection  and  protest  of  the  plaintiff,  is 
reviewable  at  the  latter's  instance.  Fran- 
cisco V.  Chicago,  etc.,  R.  Co.   (U.  S.),  9-628. 

Where  at  the  close  of  a  trial  the  defendant 
moves  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  in  his  favor,  and  the  motion  is 
granted,  but  before  the  instruction  is  given 
the  plaintiff  asks  and  is  granted  by  the  court 
leave  to  take  an  "  involuntary  "  nonsuit,  and 
judgment  is  rendered  accordingly,  the  non- 
suit is  entered  with  the  consent  and  at  the 
request  of  the  plaintiff,  and  he  cannot  main- 
tain a  writ  of  error  to  review  it,  as  describ- 
ing the  nonsuit  by  a  false  epithet  does  not 
change  its  character.  Francisco  v.  Chicago, 
etc.,  R.  Co.  (U.  S.),  9-628. 

5.  Paeties  to  Appellate  Pboceedinqs. 
a.  Who  may  appeal. 

Right  of  government  to  appeal,  see  Criminal 
Law,  5  a. 

From   judgment  against   garnishee. — 

Appeal  may  be  taken  by  the  principal  defend- 
ant in  an  action  from  judgment  against  the 
garnishee.  Badger  Lumber  Co.  v.  Stern 
(Wis.),  3-802. 

From  order  against  municipal  coun- 
cil.—One  of  the  members  of  the  municipal 
council  has  a  status  to  maintain  an  appeal 
from  an  order  in  the  nature  of  a  mandamus 
requiring  the  council  to  submit  a  local  option 
law  to  the  electors  of  the  municipality. 
In  re  Williams  (Can.),  14r-481. 

Party  entering  judgment.  —  The  fact 
that  the  final  judgment  upon  a  verdict  is 
entered  on  motion  of  the  unsuccessful  party 
does  not  preclude  the  latter  from  obtaining 
a  review  of  errors  in  the  court  of  last  resort. 
Carlson  1J.  Benton  (Neb.),  1-159. 

Party  not  prejudiced  by  decree.  — • 
When  a  bill  for  an  injunction  is  dismissed 
upon  the  complainant's  own  motion  at  his 
own  costs,  the  decree  is  wholly  in  favor  of 
the  defendant  and  he  is  not  entitled  to  ap- 
peal.    Williams  v.  Breitung   (111.),  3-506. 

When  a  bill  for  an  injunction  is  dismissed 
upon  the  complainant's  own  motion  at  his 
own  costs,  the  right  of  the  complainant  to 
file  another  bill  for  the  same  matter  is  not 
sucJ^  preau4Jce  to  the  right  o^  tUf  def^dftni 
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as  to  give  Iiim  the  right  to  appeal  from  the 
decree,  and  the  appellate  court  will  dismiss 
the  appeal  without  passing  upon  the  merits 
of  the  case.  Williams  v.  a:eitung  (111.), 
.V.'506. 

Respondent  iirho  has  obeyed  man- 
damns. —  A  respondent  in  mandamus  pro- 
ceedings against  whom  a  writ  has  been  issued 
and  who  has  performed  its  commands,  after 
t!ip  allowance  of  a  supersedeas  and  before  his 
motion  for  a  new  trial  has  been  disposed  of, 
cannot  review  by  appeal  or  proceeding  in 
error  the  question  whether  the  writ  should 
have  been  granted,  especially  where  the  judg- 
ment complained  of  provides  for  his  reim- 
burseraent  for  costs  and  where  his  official 
term  lias  meanwhile  expired.  Betts  v.  State 
ex  rel:  Jorgensen   (Neb.),  2-625. 

Separate  petitions  in  error.  —  On  pro- 
ceedings in  error  to  review  a  judgment  for 
(:he  plaintiff  in  an  action,  where  it  appears 
that  each  of  the  defendants  made  a  separate 
motion  for  a  new  trial,  and  it  further  ap- 
pears from  a  fair  interpretation  of  the  record 
that  all  of  the  separate  motions  were  ruled 
upon  by  the  trial  court,  the  reviewing  court 
will  not  decline  to  consider  separate  peti- 
tions in  error  merely  because  the  order  over- 
ruling the  motion  used  the  singular  noun 
"  motion "  instead  of  the  plural  noun  "  mo- 
tions."    Goken  v.  Dallugge  (Neb.),  9-1222. 

Separate  appeals.  —  Where  actions  are 
tried  together  merely  for  convenience  and  the 
plaintiffs  are  not  united  in  interest,  but  al- 
lege separate  grievances,  and  the  verdict  ia 
substantially  separate  as  to  each,  there 
should  be  separate  appeals.  Williams  v. 
Carolina,  etc.,  E.  Co.   (N.  Car.),  12-1000. 

b.  Joint  parties. 

Persons  not  parties  belox7.  —  A  writ 
of  error  must  be  sued  out  in  the  names  of 
the  parties  to  the  proceedings  below  and  in 
no  other  names.  Wuerzburger  v.  Wuerz- 
burger  (111.),  5-628. 

A  writ  of  error  will  be  dismissed  if  it  joins 
as  defendants  in  error  persons  whom  the 
record  does  not  show  to  have  been  made 
parties  below,  or  to  have  an  interest  in  the 
subject-matter  of  the  proceedings;  and  an 
appellate  court  will  not  hear  evidence  to 
show  that  such  persons  have  an  interest  in 
the  proceedings.  Wuerzburger  v.  Wuerz- 
burger  (111.),  5-628. 

One  who  was  not  a  party  in  the  court  below 
to  a  proceeding  and  judgment  from  which  an 
appeal  is  prosecuted  need  not  be  joined  as  a 
party  upon  the  appeal.  Carr  v.  Duhme 
(Ind.),  10-967. 

Hnsband  and  wife.  —  Where  a  bill  filed 
against  a  husband  and  wife  to  foreclose  a 
mortgage  on  their  homestead  is  defended  by 
the  husband  and  wife  on  the  ground  that  the 
certificate  of  acknowledgment  is  void,  a  de- 
cree of  foreclosure  is  prejudicial  to  both,  and 
on  appeal  therefrom  the  husband  and  wife 
may  jointly  assign  the  decree  as  error. 
Sandli'n  r.  Dowdell   (Ala.),  .5-459. 

Judgment  against  several  jointly.  — 
Where  judgment  in  an  action  at  law  is 
rendered   against   several   defendants  jointly. 


one  of  them  cannot  appeal  alone  except  upon 
permission  granted  by  •  the  appellate  court 
pursuant  to  his  application  for  a  writ  of 
summons  and  severance.  Oldenburg  v.  Dor- 
sey   (Md.),  5-841. 

The  Washington  statute  providing  that 
upon  an  appeal  the  supreme  court  may  af- 
firm, reverse,  or  modify  any  judgment  or 
order  appealed  from,  as  to  any  or  all  of  the 
parties,  and  the  statute  providing  that  any 
party  not  appealing  or  joining  in  the  appeal 
of  his  codefendant  shall  not  derive  any  bene- 
fit from  the  appeal,  except  from  the  necessi- 
ties of  the  case,  have  the  effect  of  making 
every  judgment  which  is  capable  of  being  re- 
versed a  several  judgment  for  the  purposes 
of  an  appeal;  and  therefore  where  one  of 
several  defendants  in  an  action  for  tort, 
wherein  the  liability  of  the  several  defend- 
ants is  independent  and  not  interdependent, 
appeals  from  a  joint  judgment  against  all 
the  defendants,  the  revers&.l  of  the  judgment 
as  to  the  appealing  defendant  does  not  neces- 
sarily operate  as  a  reversal  of  the  judgment 
as  to  the  defendants  not  appealing.  Shreeder 
V.  Davis  (Wash.),  10-77. 

Joinder  xrithout  consent.  —  Under  the 
Illinois  statute  it  is  permissible  for  a  plain- 
tiff in  error  to  join  his  coplaintiffs  or  co- 
defendants  in  the  writ  of  error  without  their 
consent;  and  if  the  parties  whose  names  are 
thus  used  choose  to  abide  by  an  erroneous 
judgment  or  decree  and  refuse  to  appear  and 
assign  errors,  they  must  be  summoned  and 
severed,  and  then,  after  the  severance,  the 
writ  may  be  prosecuted  in  the  name  of  the 
said  coplaintiff  or  codefendant  alone.  Wuerz- 
burger V.  Wuerzburger   (111.),  5-628. 

Effect  of  improper  Joinder.  —  The  rule 
that  a  motion  for  a  new  trial  is  indivisible 
cannot  be  invoked  to  defeat  the  review  of  a 
meritorious  petition  in  error  filed  by  a  minor 
defendant,  whose  guardian  ad  litem  has  inad- 
vertently joined  her  with  the  mere  nominal 
defendant  who  had  no  rights  involved  in  the 
controversy.  Godfrey  v.  Smith  (Neb.), 
10-1128. 

Amendment  to  cure  nonjoinder.  — 
Where  an  administrator  d.  b.  n.  c.  t.  a.  files 
in  an  equity  court  a  petition  for  the  construc- 
tion of  a  will  and  for  directions  as  to  pay- 
ment, stating  that  there  are  no  debts  and 
that  the  estate  is  ready  for  distribution,  but 
that  there  are  confiieting  claims  between  per- 
sons claiming  distributive  shares  under  the 
will,  the  contest  being  between  such  persons, 
and  after  the  verdict  and  decree  some  of 
the  losing  parties  except  and  make  defend- 
ants in  error  all  in  whose  favor  such  verdict 
and  decree  are  rendered,  serving  them  with 
process,  but  not  serving  the  other  losing 
parties,  such  parties  may,  upon  motion,  be 
made  plaintiffs  in  error,  and  upon  such 
amendment  a  motion  by  the  defendants  in 
error  to  dismiss  the  writ  of  error  because  of 
the  absence  of  such  parties  should  be  over- 
ri-led.     Crossley  v.  Leslie    (Ga.),   14-703. 

c.   Substituted  parties. 

Personal   representative   of   decedent. 

— Where,   in   an   action   by   a   member   of   ^ 
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partnership  of  attorneys  to  recover  for  pro- 
fessional services,  a  judgment  Is  rendered 
against  the  plaintiffs  on  a  counterclaim  for 
breach  of  their  duty  as  attorneys,  and  one 
partner  dies  thereafter,  the  personaJ  repre- 
sentative of  the  deceased  partner  is  a  neces- 
sary party  appellant  to  an  appeal  from  the 
judgment  on  the  counterclaim.  Nevpman  v. 
Gates  (Ind.),  6-649. 

6.  Notice  op  Appeal. 

Sufficiency.  —  Notice  of  appeal  held  suf- 
Bcient.     Estate  of  Sanders   (Wis.),  5-50S. 

—  error  as   to    date   of   judgment.  —  A 

notice  of  appeal  is  not  vitiated  by  the  fact 
tliat  it  incorrectly  states  the  date  of  the 
entry  of  the  judgment,  vphere  no  claim  is 
made  by  tlie  respondent  that  he  has  been 
misled  or  in  any  way  prejudiced  by  the 
error.  Price  v.  Western  Loan,  etc.,  Co. 
(Utah),  19-589. 

—  description  of  judgment.  —  A  notice 
of  appeal  shows  that  the  appeal  is  from  the 
judgment  in  the  casp  and  not  merely  from 
the  order  denying  a  motion  for  a  new  trial, 
where  it  recites  that,  the  appeal  is  "  from  the 
judgment  and  thf>  whole  thereof,  made, 
rendered  and  entered  ...  on  the  8th  day 
of  December,  A.  D.  1906,  at  which  said  time 
the  court  denied  and  overruled  the  defend- 
ant's motion  for  new  trial;  "  the  date  given 
being  that  of  the  denial  of  the  motion  for  a 
new  trial,  and  not  the  date  of  the  entry  of 
the  judgment  which  was  Sept.  26,  1906. 
Price  V.  Western  Loan,  etc.,  Co.  (Utah), 
ie-589. 

Time  for  filing.  —  The  provisions  of  the 
Montana  statute  that,  an  appeal  from  a  judg- 
ment of  the  justice  of  the  peace  to  the  dis- 
trict court  shall  be  taken  "  by  filing  a  notice 
of  appeal  with  the  justice  or  judge,  and 
serving  a  copy  on  the  adverse  party  or  his 
attorney,"  is  mandatory,  and  therefore  an 
appeal  is  not  perfected  unless  the  filing  of 
the  notice  precedes  or  is  contemporaneous  with 
the  service  of  the  notice.  State  ex  rel.  Hall 
V.  District  Court  (Mont.),  9-728. 

Parties  entitled  to  notice.  —  Under  the 
Idaho  statute  requiring  notice  of  an  appeal 
to  be  served  upon  the  "  adverse  party,"  the 
"  adverse  party "  meant  by  the  provision  is 
any  party  who  has  an  interest  that  would  be 
prejudicially  affected  by  a  reversal  of  the 
judgment.  Nelson  Bennett  Co.  V.  Twin  Falls 
Land,  etc.,  Co.  Udaho),  13-172. 

In  an  action  to  recover  damages  for  tort 
brought  against  several  defendants,  where  at 
the  close  of  the  evidence  for  plaintiff  a  mo- 
tion for  a  nonsuit  is  sustained  as  to  one  of 
the  defendants,  and  the  cause  thereafter  pro- 
ceeds against  the  other  defendants  and  a  ver- 
dict is  rendered  against  such  defendants;  and 
the  judgment  of  the  court  is  written  upon  two 
separate  pieces  of  paper  in  favor  of  the  de- 
fendant upon  the  motion  for  a  nonsuit  and 
in  favor  of  the  plaintiff  against  the  defend- 
ants, against  whom  the  verdict  is  rendered; 
and  sueli  papers  are  filed  in  court  at  different 
dates  and  entered  in  the  judgment  dockets  at 
different  dates;   and  the  defendants,  against 


whom  the  judgment  is  rendered,  appeal  from 
the  judgment  or  tluit  part  of  the  judgment 
rendered  against  them,  and  do  not  appeal 
from  the  judgment  rendered  on  the  motion 
for  nonsuit,  tlie  defendant  in  whose  favor  the 
judgment  of  nonsuit  is  entered  is  not  an  ad- 
verse party  as  to  that  portion  of  the  judg- 
ment from  which  the  appeal  'a  taken,  and 
could  in  no  way  be  prejudicially  affected  by 
a  reversal  of  such  part  of  the  judgment,  and 
need  not  be  served  with  the  notice  of  appeal. 
McClain  v.  Lewiston  Interstate  Fair,  etc., 
Assoc.   (Idaho),  20-60. 

Persons  made  parties  defendant  in  an  ac- 
tion to  foreclose  a  mechanic's  lien  who  take 
no  part  in  the  case,  file  no  pleading  and  make 
no  claim  that  they  are  entitled  to  any  lien  or 
that  any  amount  is  due  them,  and ,  as  to 
whom  no  finding  is  made  for  judgment  ren- 
dered that  either  grants  or  denies  them  any- 
thing, are  not  adverse  parties  who  are  en- 
titled to  notice  of  an  appeal  from  the  judg- 
ment, although  they  make  a  general  appear- 
ance in  the  case.  Nelson  Bennett  Co.  v.  Twin 
Falls  Land,  etc.,  Co.    (Idaho),  13-172. 

7.  Time  to  Appeal. 
ii.  In  general. 

Effect  of  deatb  of  party.  —  When  the 
six  months'  limitation  for  an  appeal  has 
commenced  to  run,  the  subsequent  death  of 
the  judgment  plaintiff  and  the  nonappoint- 
ment  of  any  personal  representative  until 
after  the  six  months  have  expired  will  not 
permit  the  judgment  defendant  to  appeal 
after  such  appointment  is  made.  Ropes  v. 
Goldman  (Fla.),  7-393. 

Extension  by  court.  —  Under  the  On- 
tario Mining  Act,  when  the  time  for  lodging 
a  certificate  of  the  setting  down  of  an  appeal 
has  expired,  and  no  certificate  has  been 
lodged,  the  appeal  will  be  quashed  on  motion, 
the  court  having  no  power  to  extend  the  time. 
In  re  Rogers   (Can.),  16-476. 

Slaking  or  completing  record.  —  The 
Connecticut  statute  providing  that  "  all  pro- 
ceedings to  malce  or  complete  the  record  on 
.  .  .  appeal  shall  be  suspended  during  the 
months  of  July  and  August "  does  not  pre- 
vent either  the  court  or  counsel  from  filing 
the  necessary  papers  to  make  or  complete  a 
record  on  appeal,  during  the  months  of  July 
and  August,  to  become  operative  upon  the  ex- 
piration of  that  period.  Young  v.  Lemieux 
(Conn.),  8-452. 

Method  of  olijecting  that  time  has 
expired.  —  The  defense  to  a  writ  of  error 
that  the  writ  was  not  sued  out  until  after 
the  timfe  limited  by  the  statute  for  that  pur- 
pose had  expired,  can  be  interposed  only  by 
plea.  Peterson  v.  Manhattan  Life  Ins.  Co. 
(111.),  18-96. 

h.  When  time  begins  to  run. 

Rendition  of  judgment.  —  Under  the 
Nevada  statute  providing  that  an  appeal 
may  be  taken  from  a  final  judgment  "  within 
one  year   after  the  rendition  of  judgment," 
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the  time  is  computed  from  tlie  date  tlie  judg- 
ment is  pronounced  by  the  court,  and  not 
from  the  subsequent  date  of  its  entry  by  the 
cleric.  Candler  v.  Washoe  Lalce  Reservoir, 
etc.,  Co.   (Nev.),  6-946. 

Where  a  formal  final  judgment  is  rendered 
in  writing  and  is  not  dated  by  a  circuit 
judge,  a  writ  of  error  thereto  must  be  sued 
out  within  the  statutory  period  from  such 
date,  and  not  from  the  date  of  the  subse- 
quent entry  or  record  of  the  judgment  by  the 
clerk  of  the  court.  Simmons  v.  Hanne 
(Fla.),  7-322. 

Entry  of  judgment.  —  Where  a  formal 
judgment  on  a  verdict  is  entered  on  the  mo- 
tion of  the  successful  party,  after  a  new  trial 
has  been  refused,  the  ninety  days  within 
which  an  appeal  may  be  taken  under  the 
Washington  statute  (Bal.  Code,  §  6502) 
runs  from  the  date  of  the  entry  of  such  judg- 
ment and  not  from  the  date  of  the  denial  of 
the  motion  for  a  new  trial,  though  the  clerk 
enters  judgment  on  the  day  that  the  verdict 
is  rendered.  Jemo  v.  Tourist  Hotel  Co. 
(Wash.),  19-1199. 

Passing  of  sentence  and  judgment.  — 
A  writ  of  error  prosecuted  within  one  year 
after  the  passing  of  sentence  and  judgment 
but  more  than  a.  year  after  the  plea  of  guilty 
had  been  entered  by  the  defendant,  is  within 
the  statutory  period.  State  v.  Kelley  (Mo.), 
12-681. 

Notice  of  judgment.  —  When  no  notice 
is  given  or  shown  to  have  come  to  a  person 
entitled  to  appeal,  an  appeal  may  be  taken 
at  any  time  within  six  months  from  the 
entry  of  the  order  or  decree.  Knutsen  v. 
Krook   (Minn.),  20-852. 

The  thirty  days  within  which  an  appeal 
may  be  taken  from  an  order,  judgment,  or 
decree  of  a  probate  court  under  the  Minne- 
sota statute  (R.  L.  1905,  §  3874)  commences 
to  run  from  the  time  of  notice  of  the  order  or 
judgment  appealed  from.  Knutsen  v.  Krook 
(Minn.),  20-852. 

Intervening  motion  for  neir  trial.  — 
—  Under  the  Wyoming  statute  limiting  the 
time  to  commence  proceedings  to  reverse  a 
judgment  to  one  year  after  the  rendition  of 
the  judgment,  proceedings  in  error  may  be 
instituted  within  one  year  from  the  time  a 
motion  for  a  new  trial  is  overruled,  where 
such  motion  is  necessary  to  the  consideration 
of  the  questions  involved  in  the  appellate 
court.    Conradt  v.  Lepper  (Wyo.),  3-627. 

Where  a  demurrer  to  evidence  is  sustained, 
a  motion  for  a  new  trial  is  neither  necessary 
nor  proper,  and  the  fact  that  such  a  motion 
is  filed  will  not  enlarge  the  time  within  which 
a  case  may  be  made  upon  which  to  review  the 
ruling  on  the  demurrer.  White  v.  Atchison, 
etc.,  R.  Co.  (Kan.),  11-550. 

c.  Time  for  service  of  notice  of  argument. 

How  computed. —  In  the  computation  of 
the  ten  days'  notice  of  argument  required  by 
rule  8  of  the  Minnesota  supreme  court,  the 
day  of  service  should  be  excluded,  and  the 
first  day  of  the  term  included.  Excelsior  v. 
Minneapolis,  etc.,  R.  Co.    (Minn.),  17-550. 


8.  The  Recoed  on  Appeai,. 
a.  What  constitutes  record. 

Matters  in  bill  of  exceptions.  —  The 

final  judgment  rendered,  the  date  of  rendi- 
tion, motions  for  a  new  trial  and  in  arrest  of 
judgment,  and  the  rulings  thereon,  and  the 
exceptions  thereto,  are  a  part  of  the  record 
without  a  bill  of  exceptions,  and  cannot  be 
brought  into  the  record  by  a  bill  of  excep- 
tions. Such  matters  can  be  shown  only  by 
being  copied  into  the  transcript  and  duly 
certified  by  the  clerk  as  a  part  of  the  record. 
Malott  V.  Central  Trust  Co.  (Ind.),  11-879. 

Whatever  is  a  part  of  the  record  proper 
without  a  bill  of  exceptions  cannot  be  made  a 
part  of  the  record  by  a  bill  of  exceptions, 
and  if  there  is  any  conflict  between  the  two  as 
to  such  matters  the  record  proper  will  con- 
trol. Malott  V.  Central  Trust  Co.  (Ind.), 
11-879. 

Iictter  written  by  judge.  —  On  appeal 
from  an  order  granting  a  new  trial,  a,  letter 
written  by  the  trial  judge  to  the  appellant's 
counsel  some  months  after  the  granting  of 
the  new  trial  is  not  a  part  of  the  record. 
Weisser  v.  Southern  Pacific  R.  Co.  (Cal.), 
7-636. 

The  effect  of  a  general  order  granting  the 
defendant  a  new  trial,  which  is  entered  on 
the  minutes  of  the  trial  court,  cannot  be 
limited  by  a  letter  written  by  the  trial  judge 
to  the  plaintiff's  counsel  and  filed  at  the  time 
of  the  granting  of  the  new  trial.  Weisser  v. 
Southern  Pacific  R.  Co.   (Cal.),  7-636. 

Copy  of  evidence.  —  Upon  a  crown  case 
reserved  to  the  Ontario  court  of  appeals  under 
section  1014  of  the  Canada  criminal  code, 
the  court  has  no  right  to  consider  a  copy  of 
the  evidence,  and  such  copy  is  improperly 
placed  before  the  court.  Rex  v.  Beboning 
(Ont.),  13-491. 

Certified  statement  of  facts.  —  An 
appellate  court  will  not  consider  an  affidavit 
made  by  an  appellant's  counsel  on  a  motion 
for  a  new  trial  if  it  is  not  embodied  in  any 
statement  of  facts  certified  by  the  trial  court. 
Taylor  v.  Modern  Woodmen   (Wash.),  7-607. 

Completion  by  entry  of  judgement.— 
With  the  entry  of  judgment  non  obstante 
veredicto,  the  record  is  complete,  and  by  that 
record  the  case  must  be  judged  on  appeal, 
especially  where  no  exception  is  taken  to  the 
action  of  the  trial  court  in  refusing  to  allow 
the  finding  of  an  additional  exception  after 
the  judgment  is  entered.  Lewis  v.  Pennsyl- 
vania R.  Co.   (Pa.),  13-1142. 

b.  Transcript  of  record. 

Duty  to  prepare  properly.  —  It  is  the 

duty  of  a  party  resorting  to  an  appellate 
court  to  see  that  his  transcript  of  record  is 
properly  prepared,  in  compliance  with  the 
rules  of  court,  and  to  make  the  errors  com- 
plained of  clearly  to  appear.  Clinton  V.  State 
(Fla.),  12-1.50. 

Prior  to  the  adoption  of  special  rule  6  of 
the  supreme  court  of  Florida  on  March  2, 
1905,  rule  103,  adopted  at  the  April  term 
1873,  governed  in  the  preparation  of  tran- 
scripts  and  bills  of  exceptions  in  criminal 
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cases.  Special  rule  6  gives  the  plaintiff  in 
error  in  criminal  and  habeas  corpus  cases  the 
option  to  have  the  transcript  of  the  record 
and  bill  of  exceptions  made  up,  settled,  and 
certified,  either  in  accordance  with  special 
rules  1,  2,  and  3,  adopted  on  March  2.  1905, 
or  in  compliance  vfith  such  rule  103.  The 
respective  modes  of  procedure  must  not  be 
blended,  but  one  or  other  of  such  modes  must 
be  selected  and  followed.  Clinton  v.  State 
(Fla.),  12-150. 

Striking  out  improper  matter.  —  A 
motion  by  the  defendant  in  error  to  strike 
from  the  transcript  of  record  in  the  appellate 
court  the  original  papers  and  a  transcript  of 
the  journal  entries  in  another  case  between 
the  same  parties  will  be  granted.  Union 
Stockyards  Nat.  Bank  v.  Maika  (Wyo), 
14-977. 

Snffioienoy  of  certificate.  —  A  clerk's 
certificate  appended  to  a  transcript  on  ap- 
peal, stating  that  "  the  foregoing  pages  con- 
tain a  true,  correct,  and  complete  transcript 
of  all  the  proceedings  had,  documents  filed, 
and  evidence  adduced  upon  the  trial  of  the 
above  entitled  and  numbered  cause,  instituted 
in  this  court  and  now  in  the  record  thereof," 
is  sufficient.  The  words  "  and  now  in  the 
record  thereof "  will  be  construed  as  modi- 
fying the  word  "  cause,"  and  not  "  all  the 
proceedings  had,  documents  filed,  and  evi- 
dence adduced."  Houlton  V.  McGuirk  (La.), 
16-1117. 

Impeachment  of  certificate.  —  A  cer- 
tificate that  a  transcript  of  the  record  is 
correct  is  not  impeached  by  a  statement  in 
the  record  from  which  an  omission  may  be 
inferred  or  unless  the  record  shows  affirm- 
atively that  it  is  incomplete  and  incorrect. 
Piimey  v.  First  Nat.  Bank  (Kan.),  1-331. 

Time  to  file  transcript.  — '  The  computa- 
tion of  time  for  filing  a  transcript  in  the 
supreme  court  of  Nebraska  on  appeal  from 
the  district  court,  under  section  675  of  the 
code,  requiring  the  transcript  to  be  filed 
"  within  six  months  from  the  rendition "  of 
the  judgment  is  controlled  by  section  895  of 
the  code  which  provides  as  follows :  "  The 
time  within  which  an  act  is  to  be  done,  or 
herein  provided,  shall  be  computed  by  ex- 
cluding the  first  day  and  including  the  last; 
if  the  last  day  be  Sunday,  it  shall  be  ex- 
cluded." Johnston  v.  New  Omaha,  etc.,  Elec. 
L.  Co.   (Neb.),  20-1314. 

Enlarging  time  to  file.  —  By  virtue  of  the 
liberal  construction  that  will  be  given  to  the 
Oregon  statute  regulating  the  procedure  for 
perfecting  appeals,  the  trial  court  or  judge 
may  make  an  order  enlarging  the  time  in 
which  to  file  the  transcript  after  the  notice 
of  appeal  has  been  given  and  before  the  ap- 
peal bond  has  been  filed.  Wolf  v.  City,  etc., 
R.  Co.   (Oregon),  15-1181. 

c.   Abstract  of  record. 

Sufficiency  in  general.  —  The  rule  of  the 
Illinois  supreme  court  requiring  the  party 
bringing  a  cause  into  court  to  furnish  a  com- 
plete abstract  of  the  record,  referring  to  the 
pages  of  the  same  by  numerals  on  the  margin, 
is  not  sufficiently  complied  with  where  the 


abstract  does  not  state  the  substance  of  the 
declaration  nor  make  any  other  reference  to 
it  than  to  state  that  there  is  a  declaration 
on  a  specified  page  of  the  record.  Christy  v. 
Elliott   (111.),  3-487. 

An  appeal  will  not  be  dismissed  on  the 
ground  that  the  printed  abstract  used  in  lieu 
of  a  transcript  is  insufficient  to  present  the 
errors  relied  on  for  a  reversal,  where  the 
appellant  is  permitted  by  statute  to  file  such 
an  abstract  of  the  record  as  the  rules  of  the 
appellate  court  require  and  the  abridgment 
used  is  a  sufficient  compliance  with  the  re- 
quirements of  that  court.  Keen  v.  Keen 
(Ore.),  14-45. 

Setting  out  instruction  complained 
of  as  erroneous.  —  Where  an  appellant  con- 
tends that  an  instruction  given  by  the  trial 
court  was  erroneous,  such  instruction  should 
be  set  out  in  hia  abstract.  St.  Louis,  etc., 
E.  Co.  V.  Raines  (Ark.),  17-1. 

Contradiction  by  appellant.  —  An  ap- 
pellant cannot  contend  that  certain  of  his 
requested  instructions  were  refused  or 
marked  refused,  where  the  respondent's  ad- 
ditional abstract  of  record  wherein  is  printed 
the  whole  bill  of  exceptions,  including  the 
signature  of  the  judge,  negatives  this  con- 
tention, and  the  appellant  has  failed  to  chal- 
lenge the  abstract  as  required  by  a  rule  of 
the  supreme  court.  Hunter  v.  Wethington 
(Mo.),  12-529. 

d.  Amendment  of  record. 

Requiring  amendment  belo-w.  —  An  ap- 
pellate court  is  justified  in  refusing  to  exer- 
cise the  discretionary  power  conferred  upon 
it  by  statute  to  compel  a  justice  from  whose 
decision  an  appeal  has  been  taken  to  amend 
his  record,  where  the  record  is  verified  by 
the  oath  of  the  justice,  and  the  motion  to 
amend  is  supported  only  by  the  bare  state- 
ment of  the  appellant's  counsel  that  the 
record  is  defective.  Fortune  v.  Wilburton 
(Ind.  Ter.),  5-287. 

A  district  court  is  without  power  to  amend 
the  docket  of  a  justice's  court.  If  the 
transcript  does  not  speak  according  to  the 
facts,  and  it  becomes  necessary  to  have  it 
amended,  the  court  should  direct  the  justice 
to  make  the  correction.  State  v.  O'Brien 
(Mont.),  10-1006. 

Amendment  of  certification  of  ground 
of  judgment  after  irrit  of  error  and 
passing  of  term.  —  Where  a  judge  of  a. 
United  States  circuit  court  sustains  a  de- 
murrer to  the  plaintiff's  plea  to  the  juris- 
diction and  renders  judgment  for  the  de- 
fendant, certifying  that  the  judgment  is 
based  solely  on  the  ground  that  the  contro- 
versy is  between  citizens  of  different  states, 
and  a  few  days  later,  after  a  writ  of  error 
has  been  filed  and  a  new  term  has  begun,  the 
judge  undertakes  to  amend  the  certificate  on 
the  ground  that  it  was  signed  inadvertently 
under  a  mistake  as  to  its  nature  and  con- 
tents, and  to  certify  instead  that  the  question 
of  jurisdiction  was  not  passed  upon  and  that 
the  ground  of  the  decision  was  that  the  plain- 
tiff had  no  standing  to  maintain  the  action 
or  file  the  plea,  the  alleged  mistake  is  not 
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clerical,  and  it  is  extremely  questionable 
whether  the  original  certificate,  which  is  an 
act  of  record,  is  on  any  different  footing  from 
judgments  and  the  like  when  the  term  has 
passed,  and  whether  the  so-called  amendment 
can  he  considered  by  the  supreme  court  on 
the  writ  of  error.  Patch  v.  Wabash  E.  Co. 
(U.  S.),  12-518. 

Effect  of  correction.  —  It  cannot  be  con- 
tended on  appeal  that  the  appellant  did  not 
except  to  the  action  of  the  trial  court  in 
overruling  his  motion  for  a  new  trial,  where 
this  objection  has  been  removed  by  the  cor- 
rection of  the  record  by  a  nunc  pro  tunc 
entry.     Mitchell  v.  Young  (Ark.),  10-423. 

Striking  ont  amendment.  —  A  motion 
by  an  appellant  to  strike  out  an  amendment 
to  the  abstract,  filed  by  the  appellee,  on  the 
ground  that  the  same  was  not  filed  within 
the  time  prescribed  by  rule,  and  that  it  con- 
tains immaterial  matter,  will  be  overruled 
where  the  delay  in  filing  was  slight,  and  a 
sufiicieut  excuse  is  presented  therefor,  and 
the  amendment  contains  some  matters  ma- 
terial to  the  disposition  of  the  case  which  are 
not  discussed.  Collins  v.  Collins  (Iowa), 
16-630. 

e.  SuflSciency  of  recitals. 

Sn£Sciency  to  support  assignments  of 
error.  —  The  question  whether  a  judgment 
of  a  justice  of  the  peace  was  properly  re- 
viewable in  the  circuit  court  by  a  special  ap- 
peal, or  only  by  certiorari,  cannot  be  deter- 
mined by  the  supreme  court,  where  the  pro- 
ceedings in  the  justice's  court  appear  from 
the  record  to  have  been  regular,  and  the  affi- 
davit upon  which  the  special  appeal  to  the 
circuit  court  was  based  is  not  included  in  the 
record.  Dunkley  v.  Marquette  (Mich.), 
17-523. 

Grand  jury  dnly  svrorn.  —  A  recital,  in 
the  record  on  appeal  in  a  criminal  case,  that 
the  grand  jurors  were  "  duly "  sworn  is  suf- 
ficient to  support  the  indictment,  and  it  is 
not  necessary  that  the  record  should  show 
the  particular  form  of  oath  that  was  admin- 
istered.    O'Donnell  v.  People   (111.),  8-123. 

Order  extending  tim.e  for  bill  of 
exceptions.  —  An  abstract  on  appeal  need 
not  contain  in  exact  words  an  order  extend- 
ing the  time  for  filing  a  bill  of  exceptions, 
but  is  sufficient  if  it  contains  the  substance 
only.  Orchard  v.  Wright,  etc..  Store  Co. 
(Mo.),  20-1072. 

9.  Bill  of  Exceptions. 
a.  In  general. 

Necessity.  —  On  appeal  or  writ  of  error 
to  the  supreme  court,  papers  or  documents 
used  at  the  hearing  in  the  court  below  cannot 
in  strictness  be  examined  unless  they  are 
made  a  part  of  the  record  by  bill  of  excep- 
tions or  in  other  proper  manner.  Basslng  v. 
Cady  (U.  S.),  13-905. 

A  petition  in  error  will  not  be  dismissed 
on  motion  of  the  defendant  in  error  because 
of  a  failure  to  settle  and  file  a  bill  of  excep- 
tions, where  the  only  question  to  be  deter- 
mined is  one  of  law,  and  it  is  properly  pre- 


sented by  a  transcript  of  the  record  of  the 
proceedings  of  the  lower  court.  Joiinson  v. 
Emerick  (Neb.),  12-851. 

Eecord  examined  on  appeal  and  held  to 
show  no  error,  in  the  absence  of  a  bill  of  ex- 
ceptions and  an  assignment  of  error.  State 
V.  Coleman  (La.),  8-880. 

Matters  not  controverted.  —  Where 
counsel  during  the  trial  of  an  action  states 
that  a  certain  witness  has  testified  at  a 
former  trial  of  the  cause  without  objection, 
and  the  statement  is  accepted  as  true  by  the 
court  and  is  not  controverted  by  the  opposing 
counsel,  the  fact  that  the  witness  testified  at 
the  former  trial  without  objection  sufficiently 
appears  upon  the  record  for  purposes  of  ap- 
peal; and  it  is  not  necessary  that  counsel,  in 
order  to  preserve  the  point,  should  exhibit  to 
the  court  and  have  incorporated  in  the  record 
a  bill  of  exceptions  showing  that  the  witness 
testified  upon  the  former  trial  without  ob- 
jection.   Elliott  V.  Kansas  City  (Mo.),  8-G53. 

Time  of  giving  leave  to  file.  —  Leave  to 
file  a  bill  of  exceptions,  given  several  days 
after  a  motion  for  a  new  trial  has  been  over- 
ruled, is  without  authority  and  void,  since 
the  court  can  only  grant  such  leave  at  the 
time  and  in  the  manner  provided  by  the 
statute,  which  is  at  the  time  when  the  mo- 
tion is  overruled;  and  a  bill  of  exceptions 
filed  pursuant  to  such  leave,  in  vacation,  and 
after  the  expiration  of  the  term  of  court  at 
which  the  case  was  decided,  cannot  be  con- 
sidered as  In  the  record.  Rose  v.  State 
(Ind.),  17-228. 

Time  of  signing.  —  Bills  of  exceptions 
are  required  to  be  signed  at  the  term  at 
which  the  trial  is  had,  or  within  thirty  days 
after  the  adjoui'nment  thereof,  and  after  the 
expiration  of  such  time  there  is  no  jurisdic- 
tion to  sign  such  bills,  nor  can  jurisdiction 
to  do  so  be  conferred  by  consent  of  parties. 
Crowe  V.  Charles  Town  (W.  Va.),  13-1011. 

Certification  Tjy  bystanders.  —  A  bill  of 
exceptions  certified  by  bystanders  in  accord- 
ance with  the  provisions  of  the  Arkansas 
statute  must,  in  the  absence  of  controverting 
afiidavits,  be  taken  to  represent  the  true  state 
of  the  record.  Boone  v.  Holder  (Ark.), 
15-735. 

Identification.  —  A  bill  of  exceptions  is 
part  of  the  record  if  by  its  own  matter  and 
character  it  identifies  itself  as  the  bill  men- 
tioned in  the  order  certifying  its  execution, 
though  it  bears  no  letter,  number,  or  other 
mark  of  identification.  Bank  of  Ravenswood 
V.  Wetzel   (W.  Va.),  6-48. 

Inclusion  of  pleadings.  —  The  fact  that 
the  pleadings  are  copied  in  the  bill  of  ej- 
ceptions,  which  is  accompanied  by  a  state- 
ment that  it  includes  all  of  the  record,  does 
not  require  a  dismissal  of  the  writ  of  error. 
Crossley  v.  Leslie  ( Ga. ) ,  14^703. 

Recording  order  showing  execution. 
—  Where  a  judge  in  vacation  makes  an  order 
under  the  West  Virginia  statute  showing 
that  he  has  executed  a  bill  of  exceptions,  and 
so  certifies  it  to  the  clerk,  the  latter  must 
record  the  order  in  the  law  order  book  and 
attest  it,  but  it  is  not  necessary  that  the  bill, 
or  any  part  of  it,  be  literally  recorded  in  said 
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book.  Bank  of  Eavenswood  v.  Wetzel  (VV. 
Va.),  6-48. 

Bef erence  to  annexed  papers.  —  Where 
the  stenographic  report  of  the  evidence  13 
indorsed  as  a  correct  copy  by  the  counsel  for 
both  parties  to  an  action,  is  signed  by  the 
trial  judge,  and  is  securely  attached  by  paper 
fasteners  to  the  bill  of  exceptions,  the  bill 
and  report  are  so  articulated  as  to  form  one 
paper,  and  therefore  a  reference  in  the  bill 
to  the  evidence  will  be  construed  as  applying 
to  the  evidence  contained  in  the  report. 
Kecoughton  Lodge  v.  Steiner    (Va.),  10-256. 

Impeaclunent  of  indorsements.  —  On  a 
motion  for  rehearing  of  an  appeal,  the  court 
cannot  consider  affidavits  impeaching  the  cor- 
rectness of  statements  indorsed  upon  the  bill 
of  exceptions  by  the  trial  judge,  relative  to 
occurrences  on  the  trial.  Cravens  v.  State 
(Tex.),  16-907. 

b.  Time  to  file. 

How  determined.  —  To  determine  the 
date  when  the  final  judgment  was  rendered 
and  time  given  within  which  to  file  bills  of 
exceptions,  it  is  necessary  to  look  to  the 
record  proper,  which  is  controlling,  rather 
than  to  the  bill  of  exceptions.  Malott  v.  Cen- 
tral Trust  Co.   (Ind.),  11-879. 

Recitals  in  bill.  —  The  recital  in  a  bill 
of  exceptions  of  the  day  when  it  was  pre- 
sented to  or  signed  by  the  judge  must  be 
taken  as  correct,  but  the  general  statement 
therein  that  the  same  was  presented  to  the 
judge  within  the  time  allowed  will  be  dis- 
regarded. Malott  V.  Central  Trust  Co. 
(Ind.),  11-879. 

Inclusion  of  public  holiday.  —  fhe 
fact  that  the  first  day  of  a  term  of  court, 
until  which  an  appellant  has  been  allowed  to 
file  his  bill  of  exceptions,  falls  on  a  public 
holiday,  affords  no  legal  excuse  for  the  ap- 
pellant's failure  to  file  the  bill  on  or  prior 
to  that  day.  Cartwright  v.  Liberty  Tel.  Co. 
(Mo.),  12-249. 

Bill  presented  bnt  not  signed  in  time. 
—  Under  the  Indiana  Code  of  Civil  Procedure, 
if  a  bill  of  exceptions  is  presented  to  the 
judge  for  his  signature  within  the  time  al- 
lowed, and  the  date  of  presentation  is  shown 
in  the  bill  of  exceptions,  such  bill  of  excep- 
tions is  in  the  record,  although  it  is  signed 
and  filed  after  the  expiration  of  the  time 
allowed.  Malott  v.  Central  Trust  Co.  (Ind.), 
11-879. 

Leave  to  file  after  term.  — ■  Exceptions 
to  the  ruling  of  a  court  must  be  taken  at  the 
time  the  rulings  are  made,  but  time  may  be 
given  by  the  court  to  a  party  taking  the  ex- 
ceptions to  prepare  and  file  a  bill  of  exceptions 
showing  such  rulings  and  exceptions,  but  not 
beyond  the  term,  unless  by  special  leave  of 
the  court.     Rose  v.  State  (Ind.),  17-228. 

Necessity  of  order-book  entry.  —  If 
time  is  given  beyond  the  term  for  the  prepara- 
tion and  filing  of  a  bill  of  exceptions,  the 
fact  must  be  shown  by  an  order-book  entry, 
and  cannot  be  shown  by  a  statement  in  the 
bill  itself.     Rose  v.  State  (Ind.),  17-228. 

That  leave  was  given  during  the  term  to 
file  a  bill  of  exceptions  after  the  close  of  the 


term  iiiust  be  sliown  by  an  order-book  entry. 
The  fact  that  the  bill  of  exceptions  was  filed 
in  the  clerk's  office,  and  the  date  of  filing, 
cannot  be  shown  by  recitals  in  the  bill. 
Malott  r.  Central  Trust  Co.  (Ind.),  11-879. 

Sufficiency  of  order-lsook  entry.  — 
Where  the  order-book  entry  of  the  same  day's 
proceedings  in  a  cause  shows  the  overruling 
of  a,  motion  for  a  new  trial,  and  a  proper 
exception  to  such  ruling,  and  also  shows  that 
time  was  given  beyond  the  term  within  which 
to  file  a,  bill  of  exceptions,  and  the  bill  of 
exceptions  is  filed  within  the  time  limited, 
it  is  in  the  record,  even  though  such  order- 
book  entry  shows  that  other  steps  in  the 
cause  intervened  between  the  ruling  on  the 
motion  for  a  new  trial  and  the  exception 
thereto,  and  the  giving  of  time  to  file  the 
bill  of  exceptions.  Such  an  entry  shows  not 
only  that  the  appellant  excepted  at  the  time 
of  the  overruling  of  the  motion  for  a  new. 
trial,  but  that  time  was  then  given  beyond 
the  term,  within  which  to  file  a  bill  of  ex- 
ceptions.    Rose  V.  State    (Ind.),   17-228. 

Motion  for  ne-ar  trial.  —  The  rulings  of 
a  court  which  constitute  causes  for  a  new 
trial  and  the  exceptions  thereto,  if  such  rul- 
ings are  assigned  as  causes  for  a  new  trial, 
are  carried  forward  by  the  motion  for  a  new 
trial  to  the  time  of  the  ruling  thereon,  when 
time  may  be  given  by  the  court  within  which 
to  prepare  and  file  a  bill  of  exceptions  con- 
taining such  rulings  and  exceptions.  Rose 
r.  State   (Ind.),  17-228. 

Extension  of  time  for  filing.  —  An 
order  made  in  vacation,  extending  the  time 
for  filing  a  bill  of  exceptions,  is  "  entered  of 
record "  as  required  by  the  Missouri  statute 
(Ann.  St.  1906,  p.  720),  where  the  substance 
of  it  is  recited  in  the  record  with  the  state- 
ment that  the  order  "  is  now  filed  and  made 
a  part  of  the  records  in  said  cause."  Though 
the  order  should  be  spread  at  length  on  the 
record,  this  is  not  absolutely  necessary. 
Orchard  v.  Wright,  etc..  Store  Co.  (Mo.), 
20-1072. 

Where  an  appeal  from  the  land  court  to 
the  superior  court  is  dismissed  and  excep- 
tions are  taken  to  the  dismissal,  and  the 
superior  court  orders  the  exceptions  to  be 
entered  in  the  supreme  judicial  court  on  or 
before  a  certain  day,  in  default  of  which  the 
exceptions  shall  be  overruled  and  the  orders 
excepted  to  affirmed  unless  the  court  for  good 
reason  shall  extend  the  time,  and,  the  excep- 
tions having;  been  entered  after  the  time  speci- 
fied, the  supreme  judicial  court  dismisses 
them,  on  such  dismissal  the  case  is  pending 
in  the  superior  court,  and  it  has  power  to 
revoke  the  order  limiting  the  time  for  filing 
the  exceptions  and  to  enlarge  the  time  there- 
for. Old  Colony  St.  R.  Co.  v.  Thomas 
(Mass.),  18-247. 

c.  Inclusion  of  all  the  evidence. 

Necessity  of  statement  or  certificate. 

—  Where  a  bill  of  exceptions  is  made  up  and 
authenticated  under  special  rule  3  of  the 
Florida  supreme  court  and  the  bill  of  excep- 
tions does  not  contain  an  authenticated  state- 
ment that  all  the  evidence  is  included  therein, 
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such  bill  of  exceptions  will  under  the  rule  be 
treated  as  not  embracing  all  the  evidence. 
Pope  V.  State   (Fla.),  16-972. 

An  assignment  of  error,  based  on  the  ground 
that  no  evidence  was  given  in  the  trial  court 
from  which  the  jury  could  assess  the  damages 
awarded  by  them,  will  not  be  considered, 
where  the  bill  of  exceptions  does  not  purport 
to  set  forth  all  the  evidence  given  upon  the 
trial  and  does  not  show  that  the  evidence  in 
question  was  wanting.  Mercantile  Trust  Co. 
r.  Hensey  (U.  S.),  10-572. 

The  master's  finding  of  facts  upon  evidence 
taken  before  him  cannot  be  impeached  in  the 
absence  from  the  record  of  his  certificate, 
or  other  competent  proof,  either  that  the 
evidence  presented  is  the  entire  evidence  that 
was  before  him,  or  that  it  was  all  the  evi- 
dence which  was  before  him  relative  to  the 
specific  finding  or  findings  challenged. 
Wheeler  v.  Abilene  Nat.  Bank  Bldg.  Co. 
(U.  S.),  14-917. 

It  is  not  necessary  for  a  bill  of  exceptions 
to  show  aiBrmatively  that  it  contains  all  the 
evidence,  where  it  shows  infereutially,  and  by 
natural  implication  from  the  language  used, 
that  it  does  contain  all  the  evidence.  Mitchell 
r.  Young   (Ark.),  10-423. 

Sufficiency  of  statement  or  certificate. 

—  A  bill  of  exceptions  held  substantially  to 
comply  with  the  requirement  that  it  must 
show  that  it  contains  all  the  evidence.  Rock- 
well V.  Capital  Traction  Co.    (D.  C),  4-648. 

The  certificate  of  the  presiding  judge  at- 
tached to  a  bill  of  exceptions,  to  the  effect 
that  the  bill  contains  all  the  evidence  offered 
by  either  party  on  the  trial  of  the  cause,  is  a 
sufficient  certification  that  the  bill  contains 
all  the  evidence  received  or  offered.  Sheibley 
V.  Huse  (Neb.),  13-376. 

Elimination    of    immaterial    evidence. 

—  Under  the  Montana  statute  providing  for 
the  settlement  of  statements  and  bills  of  ex- 
ceptions, it  is  the  duty  of  the  court  in 
settling  the  same  to  cut  out  all  immaterial 
evidence,  so  that  if  the  bill  of  exceptions  or 
statement  appears  to  contain  all  material 
evidence  or  the  substance  thereof  given  on 
the  trial  and  referring  to  the  points  pre- 
sented for  review,  the  appellate  court  may 
consider  the  insufficiency  of  the  evidence. 
Handley  v.  Sprinkle  (Mont.),  3-531. 

Certification  of  unsigned  bill.  —  An 
order  in  vacation  showing  the  execution  of 
a  bill  of  exceptions,  not  signed  by  the  judge, 
is  certified  as  a  part  of  the  record.  A  paper 
is  presented,  certified  by  the  clerk,  showing 
the  same  order,  having  indorsed  upon  it, 
"  Enter :  I.  C.  Herndon,"  who  is  judge.  The 
bill  is  good  as  part  of  the  record.  Fink  v. 
Thomas   (W.  Va.),  19-571. 

d.  Amendment. 

Designation  of  exceptant.  —Although  a 
bill  of  exceptions  stating  that  "the  represen- 
tatives of  J.  F.  Hall  &  Co."  excepted  is  not 
in  itself  a  sufficient  designation  of  the  except- 
ants, yet  where  other  portions  of  the  bill  of 
exceptions  show  to  whom  such  designation  is 
applied,  a,  motion  to  amend  by  naming  the 
plaintiffs  in  error  more  specifically,  as  they 


appear  in  the  pleadings  set  forth  in  the  bill  of 
exceptions,  will  be  allowed.  Crossley  v.  Les- 
lie (Ga.),  14-703. 

10.  Assignments  op  Ebbob. 

a.  In  general. 

Necessity.  —  The  supreme  court  of  errors 
will  not  search  the  record  for  errors  which 
have  neither  been  pointed  out  in  the  assign- 
ments of  errors  nor  designated  by  counsel  in 
their  briefs  or  oral  argument.  State  v. 
Burns    (Conn.),  16-465. 

Although  a  federal  circuit  court  of  appeals 
may,  in  its  discretion,  take  notice  of  and 
act  upon  a  plain  error  in  the  absence  of  an 
assignment,  it  is  not  obliged  to  do  so.  Kelley 
V.  MeNamee   (U.  S.),  16-299. 

The  rule  of  the  United  States  supreme 
court  ( Rule  35 ) ,  that  the  court  "  may  at  its 
option  notice  a  plain  error  not  assigned,"  is 
not  controlled  by  precedent,  but  gives  the 
court  discretion  in  each  case  to  determine 
whether  the  point  is  of  sufficient  importance 
to  require  the  application  of  the  rule. 
Weems  v.  United  States  (U.  S.),  19-705. 

The  supreme  court  of  the  United  States 
will  exercise  the  option  reserved  by  Rule  35 
of  noticing  error  not  assigned  as  required  hy 
the  rules  of  practice,  where  the  brief  of  the 
plaintiff  in  error  specifies  alleged  errors,  and 
the  defendant  in  error  makes  no  objection  to 
the  omission,  but  argues  the  case  on  the 
specifications  of  errors  in  the  brief  of  the 
plaintiff  in  error.  Columbia  Heights  Realty 
Co.  V.  Rudolph   (U.  S.),  19^854. 

The  rules  as  to  assignments  of  errors  on 
appeals  or  writs  of  error  from  the  United 
States  circuit  courts  to  the  supreme  court 
apply  to  eases  brought  up  from  the  District 
of  Columbia  court  of  appeals.  Columbia 
Heights  Realty  Co.  v.  Rudolph  (U.  S.), 
19-854. 

Appeals  from  intermediate  appellate 
conrts.  —  On  an  appeal  from  a  decision  of 
an  intermediate  appellate  court  affirming  a 
judgment  of  the  trial  court,  the  assignments 
must  allege  error  on  the  part  of  such  appellate 
court,  and  not  merely  that  the  trial  court 
erred.  Gibson  v.  Bessemer,  etc.,  R.  Co.  (Pa.), 
18-535. 

Inclnsion  in  brief.  — Under  the  rules  of 
the  Missouri  supreme  court  the  failure  of  an 
appellant  to  include  in  his  brief  a  separate 
assignment  of  errors  does  not  require  a  dis- 
missal of  the  appeal.  Perry  v.  Strawbridae 
(Mo.)_,  14-92. 

Assignment  of  errors  not  referred  to  in 
the  brief  of  counsel  for  the  plaintiff  in  error 
will  be  considered  as  abandoned,  .^tna  Ins. 
Co.  V.  Lipsitz  (Ga.),  14-1070. 

On  a  writ  of  error  the  reviewing  court  will 
not  consider  assignments  of  error  made  in  a 
reply  brief  filed  by  counsel  for  the  plaintiff 
in  error,  but  not  contained  in  the  petition 
for  the  writ.  American  Locomotive  Co.  v. 
Hoffman  (Va.),  8-773. 

Joint  assignments  by  several  parties. 
—  On  appeal  by  several  complainants  from 
a  decree  dismissing  a  bill  in  equity  where  all 
are  interested  in   procuring  the  reversal,  it 
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is  no  objection  that  they  assign  errors  jointly. 
Hall  f.  Alabama  Terminal,  etc.,  Co.  (Ala.), 
5-363. 

Assignments  not  filed  in  time.  — 
Assigned  errors  going  to  the  merits  of  the 
case  and  based  upon  a  bill  of  exceptions  not 
properly  a  part  of  the  record,  because  filed 
after  the  time  allowed  by  order  of  the  trial 
judge  when  the  final  judgment  was  rendered, 
cannot  be  considered  on  appeal.  Nashville 
E.,  etc.,  Co.  i\  Trawick  (Tenn.),  12-532. 

Ezoeptions  to  assignments.  —  Where 
no  exception  is  filed  or  taken  by  the  appellee 
to  an  assignment  of  errors  filed  by  the  ap- 
pellant, no  formal  joinder  in  error  is  neces- 
sary. Jones-Downes  Co.  v.  Chandler  (N. 
Mex.),  13-710. 

b.  Sufficiency. 

Pointing      ont      particular      errors.  — 

Assignments  of  error  which  fail  to  point  out 
the  particular  rulings  excepted  to  are  insuf- 
ficient.    State  r.  Burns   (Conn.),  16-465. 

An  assignment  of  error  that  the  court 
erred  in  charging  the  jury  as  certified  to  in 
the  printed  record  does  not  sufliciently  point 
out  the  particular  errors  complained  of  and 
raises  no  question  for  the  appellate  court. 
Chase  v.  Waterbury  Sav.  Bank  (Conn.), 
1-96. 

An  as.signment  of  error  that  the  whole 
charge  as  given  is  erroneous  is  too  general 
and  raises  no  question  which  the  appellate 
court  is  boimd  to  consider.  Dalton  v.  Knights 
of  Columbus   (Conn.),  11-568. 

Upon  assignments  of  error  which  are  in- 
sufficient for  failure  to  point  out  the  par- 
ticular rulings  excepted  to,  the  supreme  court 
of  errors  may,  in  its  discretion,  revfew  rul- 
ings which  were  duly  excepted  to  below  and 
which  are  pointed  out  by  counsel  in  their 
briefs  or  oral  arguments,  hut  it  is  not  obliged 
to  do  so.     State  x\  Burns   (Conn.),  16-465. 

On  appeal  to  the  Pennsylvania  supreme 
court  from  a  decision  of  the  superior  court 
affirming  a  judgment  of  the  court  of  common 
pleas,  an  assignment  that  the  superior  court 
erred  in  overruling  several  assignments  of 
error  filed  in  that  court  violates  the  rule  of 
practice  (Rule  29)  which  requires  each  error 
relied  on  to  be  specified  particularly  and  by 
itself.  Gibson  v.  Bessemer,  etc.,  R.  Co. 
(Pa.),  18-535. 

When  a  defendant  seeks  a  new  trial  upon 
the  ground  that  the  trial  court  erred  in  the 
admission  of  evidence  against  him,  his  coun- 
sel should,  in  their  presentation  of  this  ground 
for  a  new  trial  to  the  appellate  court,  point 
out  the  alleged  improper  evidence  objected  to, 
and  also  give  the  names  of  the  witnesses, 
and  so  directly  call  the  attention  of  the  court 
to  the  ground  of  the  objection  that  the  error, 
if  any,  can  be  passed  on  intelligently;  other- 
wise the  court  would  not  know  what  particu- 
lar objection  counsel  was  relying  upon.  John- 
son V.  State  (Okla.),  18-300. 

In  support  of  a  motion  for  a  new  trial, 
upon  the  ground  that  the  court  erred  in  re- 
fusing to  give  the  instructions  requested  by 
the  defendant,  or  in  misdirecting  the  jury 
as  to  the  law   of  the  case,  counsel   for  the 


motion  should,  in  their  presentation  of  this 
ground,  point  out  the  specific  errors  com- 
plained of.     Johnson  t>.  State  (Okla.),  18-300. 

A  ground  of  a  motion  for  a  new  trial, 
assigning  error  on  the  admission  of  certain 
quoted  testimony  over  the  objection  of  the 
movant,  without  stating  what  the  objection 
was  on  which  the  trial  judge  ruled,  is  so  in- 
complete that  this  court  cannot  pass  on  it, 
although  it  may  appear  that  a  valid  objec- 
tion might  have  been  made  to  such  testimony. 
McCray  v.  State   (Ga.),  20-101. 

Stating  name  of  appellate  conrt.  — 
A  failure  to  state  in  an  assignment  of  errors 
the  name  of  the  court  to  which  the  appeal 
is  taken  is  irregular,  but  where  the  appellate 
court  has  jurisdiction  nevertheless  it  will  con- 
sider the  case  upon  the  merits.  Emmons  v. 
Harding    (Ind.),   1-864. 

Quotation  of  record.  —  An  assignment 
of  error  that  the  trial  court  did  not  affirm 
a  point  of  the  defendant  asking  for  an  in- 
struction to  find  for  the  defendant  is  defec- 
tive in  not  setting  out  either  the  point 
referred  to  or  the  answer  totidem  verbis. 
Boyce  v.  Union  Dime  Permanent  Loan  Assoc. 
(Pa.),  11-934. 

Reference  to  record.  ^  A  reviewing  court 
will  not  consider  assignments  of  error  based 
on  the  misconduct  of  a  trial  judge  in  a  crim- 
inal prosecution  in  making  prejudicial  re- 
marks, insinuations,  orders,  and  rulings,  if 
the  assignments  fail  to  specify  the  place  in 
the  record  where  the  incidents  complained  of 
may  be  found.  Miller  v.  Oklahoma  (U.  S.), 
9-389. 

Quotation  of  instructions.  —  An  ap- 
pellate court  will  not  consider  an  assignment 
of  error  based  on  the  giving  of  an  instruction, 
if  the  assignment  does  not  quote  in  so  many 
words  the  portion  of  the  instruction  com- 
plaiijed  of.  Murtland  v.  English  (Pa.), 
6-339. 

Setting  ont  testimony  referred  to. — 
An  assignment  of  error  as  to  the  admission 
of  evidence  will  not  be  considered  that  does 
not  set  out  the  testimony  referred  to  nor 
give  the  page  of  the  paper  or  book  where  it 
is  printed  in  its  regular  order.  Boyce  v. 
Union  Dime  Permanent  Loan  Assoc.  (Pa.), 
11-934. 

Inaccurate  reference  to  pleading.  — 
An  assignment  of  error  that  the  court  erred 
in  overruling  the  several  demurrers  to  the 
"  complaint "  when  the  demurrers  overruled 
were  addressed  to  the  "  amended  "  complaint, 
sufficiently  raises  on  appeal  the  question  of 
the  sufficiency  of  the  several  paragraphs  of 
the  complaint,  where  the  record  shows  that 
the  demurrers  were  presented  to  the  only 
complaint  ever  on  file  and  there  is  no  possible 
chance  for  a  mistake  in  the  identity  of  the 
complaint  demurred  to.  Chicago,  etc.,  R.  Co. 
V.  Barker   (Ind.),  14^375. 

Assignment  not  conforming  to  rules, 
—  An  assignment  of  errors  not  conforming  to 
the  rules  of  the  appellate  court  either  in  form 
or  substance  is  not  cured  by  the  brief  and 
argument  submitted  in  support  of  such  er- 
rors, when  not  filed  within  the  time  required 
by  the  rules.     Port  v.  Fort   (Tenn.),  11-964. 
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En^oneous      assuiuption      of      facts.  — 

This  was  not  a  suit  between  two  corporations 
chartered  in  the  District  of  Columbia  under 
the  general  incorporation  act  of  May  5,  1870. 
Ijie  incorporated  supreme  lodge  of  the  plain- 
tiff's association  was  a  party,  but  that  of 
defendants'  association  was  not  bo.  An  as- 
signment of  error  based  on  a  contrary  hy- 
pothesis was  without  merit.  Creswill  v. 
Grand  Lodge   (Ga.),  18-453. 

Assisim^ents  held  sufficient.  —  A  bill  of 
exceptions  setting  forth  the  pleadings,  and 
stating  that  no  issue  was  presented  except 
one  of  law  involved  in  the  construction  of  a 
will,  that  the  presiding  judge  after  directing 
a  certain  verdict  made  such  verdict  the  de- 
cree of  the  court,  and  that  certain  named 
parties  "  except  to  the  judgment  and  decree 
above  set  out,  and  now  assign  said  judgment 
and  decree  as  erroneous  "  on  several  grounds 
specifically  stated,  contains  a  sufficient  as- 
signment of  error  to  withstand  a  motion  to 
dismiss  the  writ  of  error.  Crossley  v.  Leslie 
(Ga.),  U-103. 

In  an  action  for  the  construction  of  a  will, 
an  assignment  of  error  based  on  a  decree 
directing  the  payment  of  a  legacy  authorizes 
the  appellate  court  to  determine  whether  the 
trial  court  has  properly  disposed  of  the  fund, 
and  if  the  appellate  court  is  of  the  opinion 
that  the  trial  court  has  erred,  it  may,  upon 
remanding  the  case,  determine  what  disposi- 
tion should  be  made  of  the  fund.  Mason  v, 
Bloomington  Library  Assoc.    (111.),  15-60-3. 

An  assignment  of  error  by  the  defendants 
in  an  action  showing  that  the  judge  who 
heard  the  cause  and  rendered  the  judgments 
complained  of  was  related  in  a  specifled  man- 
ner to  the  plaintiffsj  and  was  thereby  dis- 
qualifled  to  sit  as  judge  and  to  hear  and 
determine  the  matters  involved  in  the  case  is 
sufUcient  in  form  to  raise  the  question  of  the 
disqualifications  of  the  judge  and  the  cbnse- 
quent  invalidity  of  the  judgments.  Bliss  v. 
Caille  Brothers  Cd.   (Mich.),  12-S13. 

Assignments  held  insufficient.  —  The 
rule  of  the  supreme  court  of  Tennessee  re- 
lating to  assignments  of  error  is  not  com- 
plied witli  by  assignments  of  error  alleging 
that  the  chancellor  erred  in  allowing  one 
defendant  to  withdraw  Jiis  answer,  in  allow- 
inw  a  demurrer  to  be  filed  by  both  defendants 
before  process  was  served  on  another  person, 
and  in  sustaining  the  defendants'  demurrer 
to  the  original  and  amended  bills.  Fort  r. 
Fort   (Tenn,),  11-964. 

11.  DlSHISSAI,  OF  ApflEAt. 

a.  In  general. 

Dismissal  of  writ  of  error  on  expiration  Of 
tenn  of  office  involved  in  quo  warranto 
proceedings,  see  Qtro  WABBANto,  6. 

Partial  diimisdal.  —  Where  an  appeal  is 
taken  both  from  a  judgment  and  from  an 
order  denying  a  new  trial,  the  fact  that  the 
motion  for  a  new  trial  did  not  contain  a 
specification  of  errors  is  not  ground  for  a 
dismissal  of  the  appeal  from  the  judgment 
even  if  sufficient  to  warrant  a  dismissal  of 


the  appeal  from  the  order  refusing  a  new 
trial.     Bond  v.  Hurd    (Mont.),  3-566. 

Effect  of  dismissal.  —  The  dismissal  of 
an  appeal  in  the  nature  of  a  writ  of  error 
affirms  the  judgment  of  ttfe  lower  court,  be- 
cause the  appeal  merely  suspends  the  judg- 
ment pending  the  appeal,  whereas  the 
dismissal  of  a  simple  appeal  in  chancery 
leaves  the  effect  of  such  dismissal,  and  the 
terms  upon  which  it  may  be  had,  tp  the 
sound  discretion  of  tlie  appellate  court.  Fort 
V.  Fort  (Tenn.),  11-964. 

Imposition  of  terms.  —  Where,  from  a 
money  judgment  in  favor  of  either  party,  an 
appeal  is  prosecuted  under  the  Tennessee 
statute  requiring  security  for  the  judgment 
as  well  as  costs,  the  supreme  court,  upon  a 
dismissal,  will  award  to  the  appellee  as  a 
condition  precedent  to  such  dismissal  the  bene- 
fit of  the  security  given  by  the  appellant; 
but  where  there  is  no  money  judgment,  and 
the  decree  is  simply  in  dismissal  of  the  com- 
plainant's action  or  bill,  the  court  may  im. 
pose  such  terms  as  it  deems  proper.  Fort  v. 
Fort   (Tenn,),  11-964. 

b.  Grounds  of  dismissal. 

Amount    in    controvepsy    insufficient. 

—  When  an  appeal  is  taken  froBi  a  personal 
judgment  for  a  sum  less  than  the  jurisdic- 
tional sum  provided  by  statute  regulating 
appeals,  the  appeal  must  be  dismissed  for 
want  of  jurisdiction  though  the  judgment  is 
clearly  erroneous.     Chapman  v.  Haley  (Ky.), 

Failure  to  join  representative  of 
decedent.  ~  An  appellate  court  will  dis- 
miss for  want  of  jurisdiction  an  appeal  frotn 
a  judgment  against  several  plaintiffs  on  a 
counterclaim.  Unless  the  personal  representa- 
tive of  a  plaintiff  who  has  died  since  the 
rendition  of  the  judgment  is  joined  as  an 
appellant,  provided  the  cause  of  action  is  one 
tiiat  survives.  Newman  v.  G&tes  (Ind.), 
6-649. 

Appeal  not  taken  in  time. —  Where  an 
appeal  from  an  order  denying  a,  motion  fOr 
a  new  trial  is  taken  more  than  sixty  days 
after  the  making  and  entry  of  the  order, 
the  appeal  is  ineffectual  and  will  be  dis- 
missed on  motion  of  the  adverse  party.  Trull 
V.  Modern  Woodmen  of  America  (Idaho), 
10-53. 

The  burden  is  on  the  party  moving  to  dis- 
miss an  appeal,  which  it  is  claimed  should 
have  been  taken  Within  thirty  days,  to  show 
notice  of  some  kind  to  the  appealing  party 
of  the  entry  of  the  order  or  judgment  by  the 
probate  court.  Knutsen  v.  Krook  (Minn.), 
20^852. 

Judgment  compromised.  —  A  motion  to 
dismiss  an  appeal  from  a  deficiency  judg" 
ment  rendered  in  an  action  to  foreclose  a. 
mortgage,  which  is  based  on  the  ground  that 
no  appeal  lies  because  thd  judgment  has  beefi 
compromised  and  settled  by  a  stipulation 
between  the  parties,  will  be  dismissed  where 
the  opposing  counsel  differ  as  to  the  terms 
of  the  stipulation.  Goodale  v.  Wallace 
(8,  Dak.),  9-545. 

Appeal  ineffeotnal.  —  Where,  pending  an 
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appeal  from  an  order  denying  an  alternative 
writ  of  mandamus  in  a  proceeding  commenced 
against  the  clerk  of  the  circuit  court  to  com- 
pel the  issuance  of  an  execution  on  a,  judg- 
ment alleged  to  have  been  rendered  in  the 
circuit  court,  it  affirmatively  appears  from 
the  petition  filed  in  the  proceeding  that  the 
time  within  which  an  execution  could  have 
been  issued  on  the  judgment  has  expired  and 
that  the  judgment  is  dormant,  the  appeal 
will  be  dismissed.  Norwood  i'.  Clem  (Ala.), 
5-625. 

Appellant  a  fugitive  from  justice.  — 
If  after  appeal  to  the  supreme  court  a  de- 
fendant convicted  of  felony  becomes  a  fugitive 
from  justice,  the  appeal  will  be  dismissed. 
State  c.  Scott  (Kan.),  3-511. 

An  appeal  by  the  defendant  in  a  criminal 
case  will  be  dismissed  where  the  defendant, 
pending  the  appeal,  breaks  jail  and  flees  the 
jurisdiction  of  the  court.  State  v.  Keebler 
(N.  Car.),  13-496. 

Failure  of  lo'wer  court  to  make  find- 
ings. —  An  appeal  from  the  land  court  to 
the  superior  court  will  not  be  dismissed  on 
the  ground  that  the  judge  of  the  land  court 
made  no  specific  findings  on  the  issues  framed 
for  the  superior  court,  where  the  issues  were 
not  framed  imtil  after  the  findings  had  been 
made.  Old  Colony  St.  E.  Co.  v.  Thomas 
(JIass.),  18-247. 

Report  of  lower  conrt  insufficient.  — 
The  report  of  the  judge  of  the  land  court 
on  appeal  to  the  superior  court  from  a  de- 
cision in  favor  of  the  petitioner  in  a  registra- 
tion case  is  sufiBcient  to  withstand  a  motion 
to  dismiss  the  appeal  where  it  briefly  states 
the  important  matters  that  occurred  at  the 
hearing  before  him,  and  the  failure  of  the 
report  to  deal  with  the  issues  in  greater  de- 
tail is  due  to  the  fact  that  the  respondents 
had  been  twice  defaulted  and  had  failed  to 
offer  evidence  of  the  matters  averred  in  their 
answers.  Old  Colony  St.  E.  Co.  v.  Thomas 
(Mass.),  18-247. 

Agreement  not  to  appeal.  —  An  agree- 
ment founded  on  a  valuable  consideration, 
not  to  appeal  from  the  judgment  to  be  ren- 
dered in  a  pending  suit  between  the  parties, 
is  valid  and  binding.  TJ.  S.  Consol.  Seeded 
Eaisin  Co.  r.  Chaddock  &  Co.  (U.  S.), 
19-1064. 

An  objection  that  the  parties  had  agreed 
not  to  appeal  from  the  judgment  may  be 
made  for  the  first  time  in  the  appellate  court 
where  the  agreement  was  not  filed  In  the 
trial  court,  and  the  appeal  was  allowed  by 
that  court  in  ignorance  of  the  agreement. 
U.  S.  Consol.  Seeded  Eaisin  Co.  v.  Chaddock 
&  Co.    (U,  S.),   10-1055. 

InsufSciency  of  bond.  —  An  appeal  will 
not  necessarily  be  dismissed  because  the  ap- 
peal bond  is  insufficient.  By  the  Utah  statute 
(Comp.  Laws  1907,  §  3319)  the  court  may 
permit  the  appellant  to  file  a  new  bond. 
Price  V.  Western  Loan,  etc.,  Co.  (Utah), 
19-589. 

Where  a  defendant,  on  conviction  in  a 
police  court,  offers  an  appeal  bond  signed 
only  by  himself,  and  the  police  judge  ap- 
proves it  and  discharges  him  from  custody. 


it  is  error  for  the  district  court  to  dismiss 
the  appeal  because  the  bond  lacks  the  signa- 
ture of  a  surety,  although  the  statute  pro- 
vides that  no  appeal  shall  be  allowed  unless 
the  appellant  enters  into  a  recognizance  with 
good  and  sufficient  security,  to  be  approved 
by  the  police  judge,  for  his  appearance  in 
the  district  court  to  answer  the  charge  against 
him.     Ottawa  v.  Johnson   (Kan.),  9-707. 

c.  Eight  of  appellant  to  dismiss. 

Appeal  from  justice's  court.  —  A  party 
who  appeals  to  a  circuit  court  from  a.  judg- 
ment rendered  in  the  justice's  court  may  dis- 
miss his  appeal  against  an  objection  by  the 
opposite  party.  Hart  i\  Minneapolis,  etc., 
E.  Co.  (VVi=.),  2-793. 

Payment  of  costs.  —  The  appellant  may, 
upon  payment  of  costs,  have  his  appeal  dis- 
missed at  any  time  while  the  cause  remains 
within  the  jurisdiction  of  the  appellate  court, 
without  the  consent  or  over  the  objection  of 
the  appellee.     Fort  v.  Fort   (Tenn.j,   11-964. 

Iiimitation  of  right.  —  The  right  of  an 
appellant  to  dismiss  his  appeal  is  limited  to 
the  appeal.  The  case  cannot  be  dismissed 
after  judgment  is  pronounced.  Fort  v.  Fort 
(Tenn.),  11-964. 

12.  Examination  op  Case  on  Appeal. 

a.  What  is  brought  up  by  appeal. 

In    absence    of    bill    of    eicceptions.  — 

Where  a  bill  of  exceptions  is  not  filed  within 
the  time  allowed,  nothing  is  presented  for 
review  on  appeal  except  the  record  proper. 
Cartwright  «'.  Liberty  Tel.  Co.   (Mo.),  12-249. 

Interlocutory  orders.  —  In  a,  proceeding 
in  error  brought  to  procure  the  reversal  of 
a  final  judgment  the  supreme  court  may 
examine  and  pass  upon  the  correctness  of  a 
prior  ruling  which  is  itself  an  appealable 
order,  provided  it  was  made  within  a  year 
preceding  the  filing  of  the  petition  in  error, 
and  such  ruling  may  be  preserved  for  review 
in  this  manner  by  a  case  made  served  within 
ten  days  after  the  rendition  of  such  final 
judgment,  or  within  an  extension  of  time 
granted  during  that  period.  White  v.  Atchi- 
son, etc.,  E.  Co.  (Kan.),  11-550. 

An  appeal  from  a  judgment  of  conviction 
for  crime  rendered  by  a  superior  court  does 
not  bring  up  for  review  an  order  of  that 
court  quashing  a  writ  to  review  a  justice's 
judgment,  from  which  order  no  appeal  has 
been  taken.  State  v.  Bringgold  (Wash.), 
5-716. 

Order  granting  new  trial.  —  On  writ  of 
error  to  an  order  granting  a  new  trial,  the 
only  questions  to  be  considered  are  those 
involved  in  such  order.  Owens  r.  Wilson 
(Fla.),   19-267. 

Order  denying  new  trial.  —  An  appeal 
taken  from  the  denial  of  a  new  trial  onl,\-, 
and  not  from  the  judgment,  does  not  bring 
up  for  review  the ,. sufficiency  of  thn  findings 
to  support  the  judgment.  The  appell.i'te 
court,  on  such  an  appeal,  is  limited  to  a  con- 
sideration of  the  grounds  on  which  the  mo- 
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tion  for  a  new  trial  was  based.  Fagan  v. 
Lentz  (Cal.),  20-221. 

Sufficiency  of  petition.  —  An  objection 
that  a  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  raises  a  juris- 
dictional question  reviewable  on  appeal 
although  not  raised  by  way  of  exception. 
Cartwright  v.  Liberty  Tel.  Co.  (Mo.), 
12-249. 

Sufficiency  of  indictment.  —  Under  the 
provisions  of  the  District  of  Columbia  code, 
a  demurrer  to  an  indictment  on  the  ground 
that  it  does  not  set  forth  an  offense  may  be 
considered  by  an  appellate  court,  notwith- 
standing the  fact  that  the  defendant,  when 
such  demurrer  was  overruled,  pleaded  over, 
and  went  to  trial  on  the  plea  of  not  guilty. 
Crawford  v.  United  States  (U.  S.),  15-392. 

Measure  of  damages.  —  The  acceptance 
by  the  plaintiff  from  the  defendant  of  the 
sum  awarded  by  the  decree  of  the  lower  court, 
the  plaintiff's  right  to  such  sum  not  having 
been  disputed  by  the  defendant,  is  not  a 
waiver  of  the  plaintiff's  right  to  have  the 
appellate  court  determine  whether  he  is  en- 
titled to  a  larger  sum.  In  re  Youngerman 
(la.),  15-245. 

A  question  as  to  the  proper  measure  of 
damages  in  an  action  of  tort  is  not  deter- 
minable on  an  appeal  from  a  judgment  of 
nonsuit,  even  though  it  is  determined  that 
the  nonsuit  was  erroneous.  McLeod  v. 
Pacific  Tel.  Co.   (Ore.),  16-1239. 

Argument  of  counsel.  —  Where  a  para- 
graph of  an  answer,  which  has  been  stricken 
out  by  the  court  before  trial,  contains  allega- 
tions of  some  matters,  which  it  would  be 
competent  for  the  defendant  to  prove,  as  well 
as  other  allegations  which  are  incompetent, 
the  action  of  the  trial  court  in  permitting 
defendant's  counsel  to  read  portions  thereof 
in  his  opening  address  to  the  jury,  and  to 
state  what  he  proposes  to  prove  thereunder, 
will  not  be  reviewed  on  appeal,  unless  the 
record  points  out  the  particular  portions  of 
the  paragraph  which  were  so  read.  Kansas 
City  Southern  R.  Co.  v.  Anderson  (Ark.), 
16-784. 

Where  it  is  alleged  in  a  motion  for  a  new 
trial  that  the  court  erred  in  permitting  coun- 
sel for  the  plaintiff,  in  argument  to  the  jury, 
to  make  certain  specified  statements,  and 
this  ground  of  the  motion  is  supported  by 
the  affidavits  of  the  defendant's  counsel,  and 
counter-affidavits  are  filed  reciting  the  lan- 
guage used,  the  appellate  court  will  not  dis- 
turb the  conclusion  of  the  trial  court  on  the 
issue  thus  presented.  Cleveland,  etc.,  E.  Co. 
V.  Hadley  (Ind.),  16-1. 

Error  in  allowing  improper  remarks  of 
counsel  cannot  be  considered  on  appeal  unless 
the  matter  is  preserved  in  the  motion  for  a 
new  trial.     State  v.  Tharanot  (Mo.),  20-1122. 

Penial  of  motion  to  direct  verdict.— 
A  motion  to  direct  a  verdict  raises  only  a 
question  of  law  as  to  the  legal  sufficiency  of 
the  evidence  to  sustain  a  verdict  as  against 
the  party  making  the  motion,  and  in  the 
event  of  an  adverse  ruling  and  the  submis- 
sion of  the  question  of  fact  to  the  jury,  an 


exception  preserves  the  question  of  law  for 
the  consideration  of  the  appellate  tribunal. 
Wolf  V.  Chicago  Sign  Priming  Co.  (111.), 
13-369. 

Validity  of  minute  entries.  —  A  ques- 
tion as  to  the  validity  and  legality  of  the 
verdict  and  judgment  of  the  court  below, 
based  upon  the  minute  entries,  can  be  con- 
sidered on  appeal  inasmuch  as  such  entries 
are  a  part  of  the  record  without  a  bill  of  ex- 
ceptions. Nashville  R.,  etc.,  Co.  v.  Trawick 
(Tenn.),  12-532. 

Qualification  of  Jurors.  —  Notwithstand- 
ing the  fact  that  at  the  trial  of  a  criminal 
case  a  juror  was  challenged  by  the  defendant 
on  the  specific  ground  that  such  juror  was  a 
salaried  officer  of  the  government,  the  ap- 
pellate court  will  decide  the  question  with 
reference  to  the  general  qualifications  of  the 
juror,  for  in  criminal  cases  appellate  courts 
are  not  inclined  to  be  as  exacting  as  in  civil 
cases  with  reference  to  the  specific  character 
of  objections.  Crawford  v.  United  States 
(U.  S.),  15-392. 

Portions  of  judgment  not  appealed 
from.  —  The  dismissal  by  the  trial  court  of 
a  petition  in  so  far  as  it  relates  to  certain 
matters  need  not  be  considered  on  appeal 
where  the  plaintiff  serves  no  notice  of  appeal 
from  the  action  of  the  court  in  that  regard. 
Spiker  v.  Eikenberry   (Iowa),  14-175. 

Questions  raised  by  cross-bill  of 
exceptions.  —  When  the  appellate  court  has 
before  it  both  a  main  bill  of  exceptions  and 
a  cross-bill  of  exceptions,  and  the  latter  pre- 
sents a  question  which  is  controlling  upon 
the  case  as  a  whole,  it  will  be  disposed  of 
first;  and  if  the  judgment  therein  excepted 
to  is  reversed,  the  writ  of  error  issued  upon 
the  former  will  be  dismissed.  Chidsey  V. 
Brookes   (Ga.),  14-975. 

Questions  certified. —  A  question  certi- 
fied by  a  federal  circuit  court  of  appeals  to 
the  federal  supreme  court  which  does  not 
propound  a  distinct  issue  of  law,  but  in  effect 
calls  for  a  decision  of  the  whole  case,  need 
not  be  answered  by  the  latter  court.  The 
Folmlna  (U.  S.),  15-748. 

Questions  reported.  —  Where  a  case 
comes  to  the  Maine  law  court  upon  a  report 
of  the  evidence,  the  necessity  for  a  compliance 
with  the  rules  of  pleading  must  be  considered 
as  waived  and  the  law  court  will  consider  the 
questions  presented  by  the  report.  Rush  v. 
Buckley   (Me.),  4^318. 

Issues  not  raised  below. —  An  appellate 
court  will  not  consider  issues  not  properly 
raised  and  relied  upon  below.  Planters'  Mu- 
tual Ins.  Assoc.  V.  Hamilton  (Ark.),  7-55. 

Judgments  and  orders  rendered  by  a  dis- 
qualified judge  are  not  voidable  merely  but 
are  void  and  subject  to  collateral  attack,  and 
the  objection,  although  not  taken  before  de- 
cision is  rendered,  is  available  on  appeal; 
Bliss  V.  Caille  Brothers  Co.   (Mich.),  12-513. 

In^  an  action  by  a  broker  to  recover  com. 
missions  on  a  sale  of  real  estate  the  defend- 
ant cannot  make  the  claim  on  appeal  that 
the  price  at  which  the  purchaser  agreed  to 
take  the  property  was  less  than  the  broker 
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was  authorized  to  ask,  where  that  point  was 
not  raised  in  the  trial  court.  Notkins  v. 
Pashalinski  (Conn.),  20-1023. 

Questions  not  decided  beloir.  —  On 
appeal  from  a  judgment  denying  an  applica- 
tion for  a  habeas  corpus  in  extradition  pro- 
ceedings, where  the  appellate  court  upholds 
the  legality  of  the  arrest  and  the  sufficiency 
of  the  affidavit  for  arrest,  it  will  not  decide 
questions  that  should  be  passed  upon  first 
by  the  judge  of  the  lower  court  before  whom 
the  proceedings  are  pending  and  are  to  be 
prosecuted.     In  re  Harsha  (Ont.),  6-496. 

Questions  not  argued.  —  Where  one  of 
the  errors  assigned  is  based  upon  the  over- 
ruling of  a  motion  for  a  new  trial,  and  said 
motion  consists  of  a  number  of  grounds,  an 
appellate  court  will  consider  only  such 
grounds  as  are  argued.  Spires  v.  State 
(Fla.),  7-214. 

Immaterial  errors.  —  An  assignment  of 
error  on  the  ground  of  the  denial  of  the 
challenge  of  a  biased  juror  need  not  be  de- 
cided where  a  reversal  of  the  judgment  is 
required  on  other  grounds.  State  v.  Hen- 
nessey (Nev.),  13-1122. 

Findings  not  incorporated  in  decision. 
—  Facts  found  by  the  trial  court  upon  the 
request  of  the  parties  are,  regardless  of 
whether  they  are  incorporated  in  the  decision 
proper,  for  the  consideration  of  the  appellate 
court  to  enable  it,  in  reviewing  the  case,  to 
apply  the  proper  principles  of  law.  Elter- 
man  v.  Hyman   (N.  Y.),  15-819. 

Grounds  of  decision  Tjelov.  —  On  ap- 
peal from  an  order  granting  a  new  trial,  an 
appellate  court,  in  examining  the  record  for 
the  purpose  of  ascertaining  whether  the  new 
trial  should  have  been  granted  is  not  restricted 
to  the  grounds  specified  by  the  trial  court  in 
its  order,  except  upon  the  single  question  as 
to  sufficiency  of  evidence  when  the  evidence 
is  conflicting.  Weisser  v.  Southern  Pacific 
R.  Co.   (Cal.),  7-636. 

It  is  not  a  part  of  the  duty  of  the  supreme 
court  to  search  for  reasons  to  sustain  an 
order  of  the  trial  court  setting  aside  a  ver- 
dict and  directing  a  new  trial,  where  neither 
the  trial  court  nor  the  party  in  whose  favor 
the  ruling  has  been  made  has  taken  the 
trouble  to  make  the  grounds  thereof  a  part 
of  the  record.  Hensley  «'.  Davidson  Bros. 
Co.  (Iowa),  14-62. 

Assignments  of  error  by  appellee.  — 
While  a  party  granted  a  new  trial  by  the 
trial  court  has  no  occasion  to  appeal,  he  is 
not  precluded  from  showing  by  the  record 
brought  up  on  appeal  by  his  adversary  any 
and  all  errors  committed  in  the  trial  of  the 
cause,  and  all  questions  presented  by  the 
record,  and  necessary  for  the  proper  dispo- 
sition of  the  case,  will  be  passed  upon. 
Smart  v.  Kansas  City    (Mo.),   13-932. 

Conclusions  of  laiv.  —  A  specification  in 
a  bill  of  exceptions,  that  the  conclusions  of 
law  embraced  in  the  findings  are  erroneous, 
is  not  available  to  the  appellant  on  appeal 
from  an  order  denying  a  new  trial.  The  con- 
clusions of  law  are  always  merged  in  and 
superseded    by   the    judgment,    and,    even    if 


necessary  thereto,  they  can  be  reviewed  only 
on  an  appeal  from  the  judgment,  or  from  an 
order  made  under  sections  663  and  663%  of 
the  California  Code  of  Civil  Procedure.  Men- 
tone  Irrigation  Co.  v.  Redlands  Electric  Light, 
etc.,  Co.   (Cal.),  17-1222. 

Pertinency  of  issues  framed  for  ap- 
pellate court.  —  The  official  act  of  the 
judge  of  the  land  court  in  framing  issues 
for  the  superior  court  on  appeal  establishes, 
prima  facie,  that  the  issues  are  pertinent  and 
ought  to  be  tried.  Old  Colony  St.  R.  Co.  v. 
Thomas   (Mass.),  18-247. 

Theory  of  case.  —  In  order  to  determine 
the  theory  of  a  case  as  presented  to  the  trial 
court,  the  appellate  court  will  look  to  the 
entire  record  and  the  briefs  of  counsel  and 
will  construe  the  pleadings  on  the  theory 
most  apparent,  most  clearly  outlined  by  the 
facts  stated,  and  according  to  their  general 
scope  and  tenor.  Knight,  etc.,  Co.  ■;;.  Miller 
(Ind.),  18-1146. 

Where  a  plaintiff  is  not  entitled  to  recover 
on  the  theory  presented  at  the  trial,  he  can- 
not sustain  a  judgment  in  his  favor  on  appeal 
on  a  theory  not  so  submitted,  though  the 
petition  is  broad  enough  to  cover  such  theory, 
and,  if  the  verdict  had  been  based  thereon, 
it  might  have  been  sustained.  Woodson  v. 
Metropolitan  St.  R.  Co.   (Mo.),  20-1039. 

b.  Trial  de  novo. 

Appeal     from     justice's     court.  —  The 

district  court  to  which  a  cause  is  appealed 
from  a  justice's  court  tries  the  cause  de  novo, 
and  the  appellant  cannot  be  heard  to  insist 
that  the  district  court  should  confine  its 
action  to  a  review  of  the  errors  and  irregu- 
larities in  the  proceedings  of  the  justice  and 
determine  the  case  accordingly.  State  v. 
O'Brien   (Mont.),  10-1006. 

Appeal  from  probate  court.  —  Where 
an  appeal  is  taken  to  the  supreme  judicial 
court  from  a  decree  of  the  probate  court, 
the  case  involved  in  such  decree  is  heard  de 
novo  in  the  appellate  court.  Ordinarily  no 
answer  is  filed  in  the  probate  court  by  the 
respondent,  but  in  cases  where  the  appeal  is 
taken  by  him  the  objections  to  the  decree 
appealed  from  serve  the  same  purpose  as  an 
answer.  The  purpose  of  such  objections  is 
to  give  notice  to  the  adverse  party  of  the 
issues  which  the  appellant  intends  to  raise, 
but  it  is  not  necessary  to  set  out  separately 
and  particularly  each  error  asserted  and  in- 
tended to  be  urged,  as  is  the  case  under  the 
eleventh  rule  of  the  United  States  circuit 
court  of  appeals.  An  objection  that  the  de- 
cree appealed  from  is  against  the  law  gives 
the  appellee  notice  that  at  least  the  appellant 
contends  that  the  facts  do  not  entitle  appellee 
to  any  relief.  Phillips  v.  Chase  (jJlass.), 
17-544. 

c.  Examination  of  opinion  of  lower  court. 

For  irhat  purpose  proper.  —  In  review- 
ing a  judgment,  the  appellate  court  will 
examine  the  lower  court's  opinion  only  for 
the   purpose   of   ascertaining   the   arguments 
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made  and  the  reasons  given  in  support  of  the 
lower  court's  rulings  and  determinations,  as 
the  opinion  is  not  a  part  of  the  judgment 
roll.  Morehouse  v.  Brooklyn  Heights  R.  Co. 
(N.  Y.),  7-377. 

d.  Consideration  of  new  evidence. 

Docnments   not  produced  below.  —  An 

appeal  to  the  supreme  court  of  Canada  must 
be  decided  solely  upon  the  evidence  contained 
in  the  case  certified  to  the  registrar  by  the 
clerk  of  the  court  whose  judgment  is  appealed 
from,  and  therefore  the  supreme  court  will 
refuse  an  application  by  the  respondent  for 
leave  to  supplement  the  appeal  case  by  th^ 
production  of  documents  not  produced  at  the 
trial  below.  Red  Mountain  R.  Co.  v.  Blue 
(Can.),  9-949. 

e.  Rehearing. 

Amendment  to  petition.  —  Where  a 
petition  for  a  rehearing  on  appeal  is  filed 
within  the  ten  days'  limit,  and  within  six 
days  after  the  filing  of  the  petition  counsel 
file  a,  motion  for  leave  to  assign  an  additional 
reason  as  a  ground  for  rehearing,  it  is  within 
the  power  of  the  appellate  court  to  permit 
the  amendment.  Denver,  etc.,  R.  Co.  v.  Bur- 
chard    (Colo.),  9-994. 

f.  Second  appeal. 

Questions  determined  on  prior  appeal. 

—  Assignments  of  error  stated  and  held  to 
raise  no  question  not  determined  on  a  former 
appeal  the  decision  in  which  is  held  binding. 
Albright  v.  Territory    (N.  Mex.),  11-1165. 

Sufficiency  of  evidence.  —  Where  an 
appellate  court  decides  that  certain  evidence 
is  insufficient  to  establish  a  fact  in  contro- 
versy, it  will  regard  the  question  as  res 
judicata  on  a,  subsequent  appeal  from  a  new 
trial  upon  substantially  the  same  evidence, 
notwithstanding  the  introduction  on  the  new 
trial  of  additional  but  merely  cumulative 
evidence  of  the  same  character.  Westfall  v. 
Wait  (Ind.),  6-788. 

Sufficiency  of  complaint.  —  The  decision 
of  an  appellate  court  upholding  the  sufficiency 
of  a  complaint  based  on  a  statute,  the  con- 
stitutionality of  which  is  attacked,  is  bind- 
ing upon  such  court  on  a  subsequent  appeal 
in  the  same  case.  State  v.  Wisconsin  Cen- 
tral R.  Co.    (Wis.),  14-1061. 

Examination  of  record  on  prior  ap- 
peal. —  On  a  second  appeal,  the  appellate 
court,  for  the  purpose  of  determining  whether 
it  is  bound  by  its  decision  on  the  former 
appeal  as  to  the  sufficiency  of  the  evidence, 
will  look  into  the  record  upon  the  former 
appeal  to  ascertain  what  tacts  were  before  it. 
Westfall  V.  Wait   (Ind.),  6-788. 

g.  Judicial  notice  of  records. 

Reversal  in  another  case.  —  An  appel- 
late court  in  considering  an  appeal  by  a 
garnishee  will  take  judicial  notice  of  the  fact 
that  its  records  show  that  it  has  previously 
reversed  the  judgment  in  the  principal  action. 


upon  which  the  garnishment  is  based.  Chi- 
cago Herald  Co.  v.  Bryan   (Mo.),  6-751. 

h.  Examination  of  questions  of  fact. 
(1)   In  general. 

In  absence  of  general  assignment  of 

error.  —  An  appellate  court,  in  passing  on 
the  sufficiency  of  evidence  to  support  a  judg- 
ment, will  consider  such  portions  only  of  the 
evidence  as  refer  to  the  particulars  in  which 
it  is  claimed  the  evidence  is  insufficient, 
where  the  assignments  of  error  do  not  include 
any  general  assignment  that  the  judgment  is 
contrary  to  the  evidence,  but  merely  specify 
particulars  in  which  it  is  alleged  that  "  the 
evidence  is  insufficient  to  sustain  the  findings 
and  decision  of  the  court."  Candler  v. 
Washoe  Lake  Reservoir,  etc.,  Co.  (Nev.), 
6-946. 

On  appeal  from  order  denying  new 
trial.  —  The  right  of  a  party  who  has  ap- 
pealed from  an  order  denying  a  new  trial,  to 
have  the  evidence  reviewed  on  such  appeal, 
is  not  prejudiced  by  his  failure  to  move  under 
sections  663,  663%  of  the  California  Code  of 
Civil  Procedure  upon  the  ground  that  the 
facts  found  do  not  support  the  judgment. 
J.  F.  Parkinson  Co.  v.  Building  Trades  Coun- 
cil (Cal.),  16-1165. 

Where  record  does  not  contain  all  the 
evidence. —  An  appellate  court  will  not 
review  a  question  of  fact  determined  by  a 
master,  in  stating  an  account,  and  approved 
by  the  trial  court,  unless  it  has  before  it  all 
the  evidence  upon  which  the  master  acted. 
McCourt  V.  Singers-Bigger   (U.  S.),  7-287. 

Where  the  return  on  an  appeal  on  ques- 
tions of  law  alone  from  the  judgment  of  a 
municipal  court  to  the  distriEt  court  does  not 
purport  to  contain  all  of  the  evidence  no  ques- 
tion as  to  the  sufficiency  of  the  evidence  to 
sxipport  the  verdict  can  be  raised  in  the  dis- 
trict court.  Wellcome  v.  Berkner  (Minn.), 
17-366. 

In  admiralty  cases.  —  In  an  admiralty 
case  the  supreme  court  of  Canada  must  weigh 
the  evidence  for  itself  unassisted  by  expert 
advice,  and  will,  if  the  evidence  requires  itj 
reverse  the  judgment  appealed  from,  on  a 
question  of  seamanship  or  navigation.  Nanna 
V.  Mystic   (Can.),  14-83. 

Evidence  most  favorable  to  appellee. 
—  In  determining  an  assignment  of  error 
that  the  judgment  is  not  sustained  by  the 
evidence,  the  appellate  court  will  be  con- 
trolled by  the  evidence  in  the  record  that  is 
most  favorable  to  the  appellee.  Ohio  Valley 
Bviggy  Co.  V.  Anderson  Forging  Co.  (Ind.), 
11-1045. 

(2)   Power     of     appellate     court     to    weigh 
evidence. 

Illinois  supreme  court. —  On  appeal  from 
a  judgment  for  the  plaintiff  in  an  action  by 
a  servant  against  his  master  to  recover  for 
personal  injuries,  the  appellate  court,  in  con- 
sidering the  questions  whether  the  appellee 
assumed  the  risk  of  injury  or  was  guilty  of 
contributory    negligence,    cannot    weigh    the 
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evidence  and  determine  the  questions  accord- 
ing to  the  preponderance  thereof,  but  can 
only  determine  whetlier  there  is  any  evidence 
fairly  tending  to  negative  the  appellant's  con- 
tention with  respect  to  these  questions;  and 
the  court  cannot  treat  the  questions  as  ques- 
tions of  law,  unless  it  is  prepared  to  say  that 
inference  of  an  assumption  of  the  risk  of  con- 
tributory negligence  is  so  clearly  deducible 
from  the  facts  that  all  reasonable  minds 
would  necessarily  reach  the  same  conclusion 
therefrom.  Jones,  etc.,  Co.  v.  George  (111.), 
10-285. 

The  supreme  court  of  Illinois  cannot,  on 
appeal,  disregard  testimony  given  on  the  trial 
because  of  its  improbability.  The  trial  judge 
and  the  appellate  court  are  required  by  law, 
upon  the  question  being  properly  raised,  to 
take  into  consideration  the  element  of  im- 
probability in  the  evidence,  and  to  grant  a 
new  trial  if  they  regard  the  verdict  as  clearly 
against  the  preponderance  of  the  evidence, 
but  the  supreme  court  cannot  reject  testi- 
mony, unless  it  is  contrary  to  some  natural 
law.  O'Callaghan  v,  Dellwood  Park  Co. 
(111.),  17-407. 

On  appeal  from  the  allowance  or  disallow- 
ance by  the  probate  court  of  a  claim  against 
a  decedent's  estate,  the  decision  of  the  ap- 
pellate court  as  to  the  facts  is  conclusive  on 
the  supreme  court,  if  the  ease  was  such  as 
did  not  require  the  probate  court  to  exercise 
its  equity  powers ;  but  the  supreme  court  must 
determine  questions  of  fact  as  well  as  of  law 
in  any  case  where  the  equity  powers  of  the 
probate  court  were  involved.  Zeigler  v. 
Illinois  Trust,  etc..  Bank  <I!1.),  19-127. 

Indiana  supreme  court.  —  The  Indiana 
supreme  court,  on  appeal,  cannot  weigh  the 
testimony  given  on  the  trial.  Mason  v.  State 
(Ind.),  1«-1212. 

The  Indiana  act  of  March  9,  1903,  has  no 
application  to  criminal  cases,  and  mo  question 
is  presented  on  appeal  in  criminal  cases  by 
assignments  of  error  as  to  the  weight  of 
evidence.     Knox  t'.  State   (Ind.),  3-539. 

The  Indiana  statute  providing  for  a  review 
of  the  evidence  on  appeal  of  eases  not  triable 
by  a  jury  construed.  Parkison  ?".  Thompson 
(Ind.),  3-677. 

The  Indiana  act  providing  for  a  review  of 
the  evidence  on  appeal  of  cases  not  triable  by 
a  jury  applies  to  suits  or  actions  formerly 
within  the  exclusive  jurisdiction  of  equity 
and  wherein  a  trial  by  jury  is  denied  by 
statute.  Parkison  v.  Thompson  (Ind.), 
3-677. 

In  passing  upon  questions  of  fact  under 
the  Indiana  statute  providing  for  a  review 
of  evidence  on  appeal  of  cases  not  triable  by 
a  jury,  the  appellate  court  will  consider  not 
only  the  evidence  set  out  in  the  record,  but 
also  the  means  afforded  tlie  trial  court  for 
determining  the  credibility  of  witnesses  and 
the  value  of  testimony;  and  if  the  evidence 
is  oral  and  there  is  a  substantial  conflict,  the 
judgment  will  not  be  disturbed.  Parkison  r. 
TiMmpson    (Ind.),  3-677. 

The  application  of  the  Indiana  statute  pro- 
viding for  a  review  of  the  evidence  on  appeal 
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of  cases  not  triable  by  a  jury  may  be  in- 
voked by  the  appellant  under  an  assignment 
of  error  that  the  court  erred  in  overruling  a, 
motion  for  new  trial,  where  the  record  dis- 
closes that  one  of  the  grounds  for  such  mo- 
tion was  insufficiency  of  evidence  to  sustain 
a  decision.  Parkison  v.  Thompson  (Ind.), 
3-677. 

New  York  court  of  appeals.  —  Where 
on  appeal  the  facts  find  ample  support  in  the 
evidence  and  no  exception  is  taken  to  any 
ruling  of  the  lower  court  relating  to  the  evi- 
dence, the  only  question  presented  for  review 
is  whether,  upon  those  facts,  the  plaintiff  or 
the  defendant  is  entitled  to  the  judgment. 
McClure  v.  Leayeraft  (N.  Y.),  5-t5. 

(3)  Verdict  of  jury. 

Verdict  supported  by  some  evidence. 

— -An  appellate  court,  in  reviewing  a  judg- 
ment, will  only  look  far  enough  into  the 
record  to  ascertain  whether  or  not  there  is 
evidence  to  support  the  verdict,  and  will  not 
determine  whether  the  verdict  is  ia  accord- 
ance with  the  weight  of  the  evi-dence.  Nap- 
pach  V.  Oregon,  etc.,  R.  Co.  (Oregon),  7-1035. 

An  appellate  court  will  not  disturb  a  ver- 
dict of  the  jury  merely  on  the  weight  of  evi- 
dence. It  is  only  when  there  is  no  evidence 
on  one  or  more  material  points  that  the  coHrt 
can  interfere  on  the  ground  of  the  in- 
sufficiency of  evidence.  Indianapolis  Trac- 
tion, etc.,  Co.  r.  Klentschy  <Ind.),  10-869. 

On  appeal  from  a  judgment  wherein  the 
successful  party  has  given  sufficient  legal  evi- 
dence to  sustain  a  verdict  in  his  favor,  an 
appellate  court  will  not  review  the  evidence 
or  reverse  the  verdict.  Garrigan  v.  Kennedy 
(S.  Dak.),  8-1125. 

A  decision  of  a  trial  judge  denying  a  de- 
fendant's motion  to  set  aside  a  verdict  and 
for  a  new  trial,  made  upon  the  ground  that 
the  verdict  was  against  the  evidence  and  that 
the  damages  awarded  were  excessive,  should 
be  sustained  on  appeal,  where  the  record 
shows  that  there  was  some  evidence  upon 
which  the  jury  coiild  reasonably  have  found 
in  favor  of  tiie  plaintiff  and  could  properly 
have  awarded  him  damages  to  the  amount 
named  in  the  verdict.  Wyeman  V.  Deady 
(Conn.),  8-376. 

A  verdict  will  be  set  aside  for  lack  of 
evidence  where  the  evidence  reasonably  sup- 
ports it.  Loudenback  v.  Territory  (Okla.), 
14-988. 

A  judgment  of  conviction  cannot  be  re- 
versed on  the  ground  that  the  verdict  is 
against  the  evidence  or  not  supported  by  suf- 
ficient evidence.  The  reviewing  court  is 
limited  to  the  question  whether  there  was 
any  evidence  of  the  defendant's  guilt.  Lever- 
ing V.  Commonwealth   (Ky.),  19^140. 

A  verdict  will  not  be  disturbed  on  appeal 
merely  because  the  court  would  have  reached 
a  different  conclusion  from  the  jury,  but  only 
where  the  verdict  is  flagrantly  against  the 
weight  of  tlie  evidence.  Bruner  ?'.  Sellbacli 
Hotel  Co.   (Ky.),  19-217. 

Escessive  verdict.  —  Although  the  su- 
preme court  has  power  to  reverse  a  judgment 
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on  the  ground  that  the  verdict  on  which  it  is 
based  is  excessive  in  amount,  such  power  will 
rarely  be  exercised,  since  the  question  as  to 
the  propriety  of  the  verdict  in  that  regard 
is  primarily  for  the  trial  court,  which  hears 
the  evidence  and  sees  the  witness  and  the 
parties.  HoUinger  v.  York  R.  Co.  (Pa.  St.), 
17-571. 

Verdict  baaed  on  conflicting  evidence. 
—  On  appeal  from  a  denial  of  a  motion  for  a 
new  trial  sought  on  the  ground  that  the  ver- 
dict for  the  plaintiff  was  contrary  to  the  evi- 
dence, where  it  appears  that  the  case  for  the 
plaintiff  was  supported  only  by  his  own  evi- 
dence and  that  of  one  other  witness,  while 
the  defense  was  supported  by  four  witnesses, 
and  that  there  was  a.  sharp  conflict  in  the 
evidence,  an  appellate  court  will  not  disturb 
the  verdict.  Birmingham  R.,  etc.,  Co.  v. 
Mason  (Ala.),  6-929. 

Where  a  verdict  is  found  by  a  jury  on  con- 
flicting evidence,  and  is  reasonably  supported 
thereby,  the  cause  will  not  be  reversed  by  the 
appellate  court  on  the  ground  that  the  same 
is  contrary  to  the  evidence,  or  not  sustained 
by  sufficient  evidence.  Chicago,  etc.,  R.  Co.  V. 
Mashore  (Okla.),  17-277. 

A  verdict  rendered  on  conflicting  evidence 
will  not  be  disturbed  on  appeal  if  there  is 
legal  evidence  sufficient  to  sustain  it.  Olson 
C.Day  (S.  D.),  20-516. 

Where  there  is  a  substantial  conflict  in  the 
evidence,  and  there  is  evidence  in  the  record 
upon  which  the  verdict  rendered  by  the  jury 
may  be  fairly  based,  the  appellate  court  will 
not  reverse  the  judgment  on  the  ground  of 
the  insufficiency  of  the  evidence.  Starke  v. 
State   (Wyo.),  17-222. 

Verdict  in  criminal  case.  —  The  court 
of  appeals  will  not  disturb  the  verdict  of  a 
jury  in  a  criminal  case  where  there  is  any 
evidence  upon  which  it  can  lawfully  be  based. 
Stout  V.  Commonwealth  (Ky.),  13-547. 

Where  the  question  of  the  sanity  of  an  ac- 
cused depends  upon  conflicting  evidence,  which 
has  been  submitted  to  the  jury  under  proper 
instructions,  the  verdict  of  the  jury  must  be 
taken  as  decisive  of  the  question,  so  far  as  the 
reversal  of  the  judgment  is  concerned.  Ham- 
blin  V.  State   (Neb.),  16-569. 

It  is  the  province  of  a  jury  in  a  criminal 
case  to  try  the  issue  joined  by  a  plea  of 
guilty,  and,  if  the  evidence  of  the  state  un- 
contradicted will  support  a  conviction,  the  ap- 
pellate court  will  not  ordinarily  interfere  with 
a  verdict  against  the  defendant.  Pvimphrey  v. 
State  (Neb.),  18-979. 

Directed  verdict.  —  Where  the  trial  court 
directs  a  verdict  in  favor  of  the  defendant, 
the  question  of  law  before  the  supreme  judicial 
court,  on  exceptions,  is  not  as  to  the  weight 
of  the  evidence,  but  whether  there  was  any 
evidence  which  would  have  warranted  a  ver- 
dict in  favor  of  the  plaintiff;  and  on  this 
question  the  plaintiff  is  entitled  to  have  the 
case  considered  as  it  stood  before  the  defend- 
ant's witnesses  were  called.  Lee  v.  Prudential 
Life  Ins.  Co.  (Mass.),  17-236. 

Verdict  in  eminent  domain  proceed- 
ings.—On  an  appeal  in  eminent  domain  pro- 
ceedings instituted  under  the  Montana  statute. 


an  appellate  court  will  not  set  aside  a  verdict 
on  the  ground  that  the  damages  are  excessive, 
unless  the  evidence  in  the  record  shows  that 
the  findings  of  the  jury  are  so  obviously  and 
palpably  out  of  proportion  to  the  injury  done 
the  defendant  as  to  be  in  excess  of  the  "just 
compensation "  provided  by  the  state  consti- 
tution. Yellowstone  Park  R.  Co.  v.  Bridger 
Coal  Co.  (Mont.),  9-470. 

An  appellate  court  will  not  disturb  a  ver- 
dict for  damages  in  an  eminent  domain  pro- 
ceeding on  the  ground  that  the  evidence  is  not 
sufficient  to  sustain  it,  where  it  appears  that 
most  of  the  witnesses  were  practical  farmers 
ai.d  business  men  who  knew  the  lands  in  con- 
troversy, and  where,  while  the  statements  of- 
the  witnesses  are  conflicting  and  unsatisfac- 
tory upon  material  points,  the  court  is  unable 
to  say  that  the  evidence  as  a  whole  does 
not  give  substantial  support  to  the  findings 
of  the  jury.  Yellowstone  Park  R.  Co.  v. 
Bridger  Coal  Co.   (Mont.),  9-470. 

Verdict  reduced  by  trial  conrt.  —  In 
an  action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  in  conse- 
quence of  the  defendant's  negligence,  where  it 
appears  that  the  injuries  were  aggravated  by 
the  malpractice  of  the  plaintiff's  physician, 
the  difficulty  of  eliminating  from  the  aggre- 
gate damages  the  part  due  to  the  malpractice 
is  great,  but  this  difficulty  will  not  induce  an 
appellate  court  to  hold  that  the  verdict  is 
void  as  resting  on  mere  conjecture,  especially 
where  it  appears  that  the  trial  court  has  re- 
duced the  amount  of  the  verdict  by  nearly  one- 
third.  Viou  V.  Brooks-Scanlon  Lumber  Co. 
(Minn.),  9-318. 

Finding  of  freedom  from  contrib- 
utory negligence.  —  Evidence  reviewed,  in 
an  action  by  a  servant  against  his  master  to 
recover  for  personal  injuries,  and  held  not  to 
warrant  the  appellate  court  in  saying  that 
there  was  no  evidence  to  support  the  finding 
of  the  jury  that  the  plaintiff  was  free  from 
contributory  negligence  and  did  not  assume 
the  risk  of  injury.  Jones,  etc.,  Co.  v.  George 
(111.),  10-285. 

Finding  on  issue  of  malice.  —  In  an 
action  for  damages  brought  by  a  passenger 
against  a  carrier,  the  issue  as  to  whether  the 
defendant  maliciously  or  wilfully  mistreated 
and  humiliated  the  plaintiff  while  she  was  a 
passenger  on  its  train  is  a  pure  issue  of  fact, 
and  the  jury's  determination  thereof  will  be 
regarded  as  conclusive  on  appeal,  unless  the 
verdict  has  been  set  aside  by  the  trial  court. 
Hutchinson  v.  Southern  R.  Co.  (N.  Car.), 
6-22. 

Necessity  of  motion  for  new  trial.  — 
Under  the  Utah  statute  errors  dependent  upon 
the  evidence  for  determination  in  jury  cases 
cannot  be  considered  on  appeal  unless  the 
court  below  has  been  afforded  an  opportunity 
by  motion  for  a  new  trial  to  correct  such 
errors.  Touse  v.  Consolidated  R.,  etc.,  Co. 
(Utah),  4-299. 

(4)    Findings  of  court. 

Findings  supported  by  some  evidence. 

—  An  appellate  court  will  not  disregard  a 
trial  court's  findings  of  fact,  where  there  is 
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evidence  to  justify  them.  Chadwick  v. 
Plioenix  Accident,  etc.,  Assoc.  (Mich.),  8-170. 

The  findings  of  fact  by  a  court  have  the 
force  and  effect  of  a  verdict  of  the  jury  and 
will  not  be  disturbed  on  appeal  if  there  is 
any  evidence  to  support  them.  Savage  v. 
Salem  Mills  Co.  (Oregon),  10-1065. 

A  trial  and  finding  by  a  court  without  a 
jury  in  an  action  at  law  is  reviewable  to  the 
same  extent  and  by  the  same  procedure,  and 
not  otherwise,  as  a  trial  and  verdict  by  a 
jury,  with  the  single  exception  that  when  the 
finding  is  special  the  question  whether  the 
facts  found  sustain  the  judgment  is  open  to 
consideration  in  the  appellate  court.  Chicago 
Great  Western  R.  Co.  v.  Minneapolis,  etc.,  E. 
Co.  (U.  S.),  20-1200. 

Findings  of  fact  which  are  not  against  the 
clear  preponderance  of  the  evidence  are  to  be 
regarded  as  verities  on  appeal.  Estate  of 
Ferguson  (Wis.),  17-1189. 

A  finding  of  fact  by  a  chancellor  when 
based  on  suflicient  evidence  will  not  be  re- 
versed, in  the  absence  of  error.  Sears  v. 
Scranton  Trust  Co.    (Pa.),  20-1145. 

On  appeal  from  a  judgment  in  an  action 
at  law  tried  by  the  court,  the  only  question  re- 
viewable is  whether  there  is  any  substantial 
evidence  to  sustain  the  finding  of  the  court, 
which  is  a  question  of  law.  The  question  of 
fact  whether  the  finding  is  supported  by  the 
weight  of  the  evidence,  or  by  sufficient  evi- 
dence, is  not  open  to  consideration  in  the  ap- 
pellate court.  Chicago  Great  Western  E.  Co. 
17.  Minneapolis,  etc.,  K.  Co.   (U.  S.),  20-1200. 

Where  a  territorial  judge  sees  the  witnesses 
who  testify  in  a  cause  tried  before  him,  the 
full  court  of  the  territory  vrill  deal  with  his 
finding  of  facts  as  it  would  with  the  verdict 
of  a  jury,  and  will  not  go  beyond  the  ques- 
tions of  the  admissibility  of  evidence  and 
whether  there  is  any  evidence  to  sustain  the 
finding;  and  the  supreme  court  of  the  United 
States  will  go  no  further  except  in  an  unusual 
case.    Halsell  v.  Eenfrow  (U.  S.),  6-189. 

On  appeal  from  a  judgment  on  findings  of 
the  court  in  a  case  tried  without  a  jury,  the 
appellate  court  will  not  consider  the  testi- 
mony further  than  to  ascertain  if  there  was 
any  competent  evidence  to  support  the  find- 
ings. Seffert  v.  Northern  Pacific  E.  Co. 
(Oregon),  13-883. 

Where  the  parties  waive  a  jury  and  sub- 
mit the  law  and  facts  to  the  court,  its  judg- 
ment upon  the  facts  is  entitled  to  the  same 
force  and  effect  as  the  verdict  of  a  jury,  and 
will  not  be  disturbed  unless  flagrantly  against 
the  evidence.  Commonwealth,  use  of  Green, 
V.  Johnson  (Ky.),  13-716. 

Findings  based  on  conflicting  evi- 
dence. —  When  the  evidence  is  conflicting, 
the  findings  of  fact  by  the  trial  court  will 
not  be  disturbed  on  appeal.  Barnes  v.  West- 
ern Union  Tel.  Co.  (Nev.),  1-346. 

Where  there  is  a  direct  conflict  between  the 
evidence  of  the  plaintiff  and  the  defendant  in 
an  action,  and  there  is  evidence  to  support  a 
finding  of  the  issues  and  a  judgment  for  one 
party,  the  judgment  will  not  be  disturbed  on 
appeal.     Doherty  v.  Healy  (Colo.),  10-958. 

On  appeal  in  an  equity  case  the  appellate 
court  is  not  bound  by  the  findings  of  fact  of 


the  trial  court  on  conflicting  evidence.  Camp- 
bell V.  Gowans  (Utah),  10-600. 

Decision  based  on  conflicting  in- 
ferences. —  Where  the  decision  of  the  trial 
court  is  based  on  conflicting  inferences  rea- 
sonably deducible  from  the  evidence,  it  is  as 
conclusive  on  the  appellate  court  as  though 
based  directly  upon  conflicting  evidence.  Men- 
tone  Irrigation  Co.  v.  Eedlands  Electric  Light, 
etc.,  Co.  (Cal.),  17-1222. 

Findings  directly  contrary  to  evi- 
dence. —  An  appellate  court  is  not  bound  by 
the  trial  court's  decision  that  the  person  who 
wrote  down  the  testimony  of  one  witness  and 
acted  as  notary  in  taking  the  depositions  of 
another  witness  was  a  disinterested  person, 
where  the  facts  admit  of  only  the  opposite 
conclusion.  Knickerbocker  Ice  Co.  v.  Gray 
(Ind.),  6-607. 

Inconsistent  findings.  — '  Where  findings 
of  fact  are  so  inconsistent  that  it  is  impossible 
to  harmonize  them,  it  is  the  duty  of  the  ap- 
pellate court  to  accept  those  which  are  most 
favorable  to  the  appellant.  Elterman  v.  Hy- 
man  (N.  Y.),  15-819. 

Constrnction  in  favor  of  consistency. 

—  As  between  two  possible  constructions  of  a 
finding  of  fact  made  by  the  trial  court,  the 
appellate  court  will  adopt  the  one  which 
renders  sxich  finding  consistent  with  the  evi- 
dence, and  with  the  other  findings,  rather 
than  one  which  makes  it  contrary  to  the  evi- 
dence and  to  repeated  concessions  by  both 
parties  on  the  trial.  Mentone  Irrigation  Co. 
V.  Eedlands  Electric  Light,  etc.,  Co.  (Cal.), 
17-1222. 

Findings  not  conclnsive.  —  The  rule 
giving  great  weight,  in  the  appellate  court;  to 
the  finding  of  the  trial  court  on  a  question  of 
fact,  lays  no  restraint  upon  the  power  of  the 
former  to  ascertain,  by  full  and  careful  in- 
vestigation and  analysis  of  the  evidence,  what 
the  facts  and  circumstances  are  and  whether 
the  general  finding  is  consistent  therewith. 
Berry  v.  Colburn  (W.  Va.),  17-1018. 

Judgment  in  criminal  case.  — '  Under 
the  Alabama  statute  declaring  the  powers, 
etc.,  of  the  city  court  of  Anniston,  the  su- 
preme court,  in  reviewing  a  judgment  of  such 
city  court  convicting  the  defendant  in  a  crim- 
inal libel  cause  tried  without  a  jury,  will  not 
disturb  the  judgment  unless  it  is  plainly 
erroneous.     Tony  l\  State   (Ala.),  6-865. 

Finding  by  master  concurred  in  by 
chancellor.  —  A  finding  of  fact  by  a  master, 
concurred  in  by  the  chancellor,  is  not  binding 
on  the  supreme  court  on  appeal  where  it  ap- 
pears that  such  concurrence  was  based  on  an 
error  of  law.  Hord  v.  Holston  Eiver  R.  Co. 
(Tenn.),  19-331. 

Rule  in  United  States  supreme  court. 

—  The  supreme  court  of  the  United  States  will 
not  disturb  an  allowance  of  counsel  fees  out 
of  a  fund  in  court,  where  the  circuit  court  and 
the  circuit  court  of  appeals  have  concurred  in 
the  amount  allowed  as  reasonable.  United 
States  V.  Carter   (U.  S.),  19'-594. 

( 5 )  Judgment  of  intermediate  appellate  court. 

Illinois  appellate  court.  —  The  supreme 
court  of  Illinois,  on  appeal  from  a  judgment 
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of  the  appellate  court,  is  bound  by  the  finding 
of  the  appellate  court  as  to  the  ultimate  facts 
involved,  though  the  record  contains  a  written 
stipulation  by  the  parties  embodying  the  evi- 
dentiary facts.  First  National  Bank  v.  Bank 
of  Whittier  (111.),  5-653. 

Under  the  Illinois  practice,  where  an  allow- 
ance of  claim  against  an  estate  does  not  re- 
quire the  exercise  of  the  chancery  powers  of 
the  probate  court,  a  judgment  of  affirmance 
by  the  appellate  court  is  conclusive  on  the 
supreme  court  upon  all  the  controverted  ques- 
tions of  fact,  the  same  as  in  other  actions  at 
law.     Schell  i\  Weaver   (111.),  8-339. 

The  supreme  court  of  Illinois  has  nothing 
to  do  with  the  weight  of  evidence,  and  there- 
fore in  reviewing  a  judgment  for  the  plain- 
tiff it  will  consider  the  verdict"  of  the  jury 
and  the  judgment  of  the  appellate  court  as 
final,  if  the  evidence  legally  tends  to  prove 
the  plaintiff's  contention  and  is  not  of  such 
nature  that  all  reasonable  minds  would  reach 
a  conclusion  to  the  contrary.  Lasher  v.  Col- 
ton  (111.),  S-367. 

In  an  action  attacking  the  validity  of  a 
tax  sale  on  the  ground  that  the  assessment 
did  not  describe  the  property  and  was  void, 
the  question  of  the  misdescription  in  the  as- 
sessment is  a  question  of  fact,  on  which  the 
judgment  of  the  Illinois  appellate  court  is 
conclusive,  where  the  record  fairly  tends  to 
show  that  the  plat  necessary  to  a  description 
of  the  property  was  never  made,  or,  if  made, 
was  never  executed  and  recorded  according  to 
law.  Joliet  Stove  Works  v.  Kiep  (111.), 
12-227. 

Under  the  Illinois  practice  act,  providing 
that  if  any  final  determination  of  any  cause 
shall  be  made  by  the  appellate  court  as  a 
result  of  findings  of  fact  concerning  the  mat- 
ter in  controversy  different  from  the  finding 
of  the  court  from  which  such  cause  was 
brought,  the  judgment  of  the  appellate  court 
shall  be  conclusive  as  to  all  matters  of  fact 
in  controversy,  a  finding  by  the  appellate 
court  in  an  action  on  a  contract  that  the 
contract  "  was  contrary  to  public  policy  and 
void  "  does  not  find  any  question  of  fact,  but 
one  of  law,  and  the  judgment  of  the  appel- 
late court  upon  such  finding  is  not  binding 
upon  the  supreme  court.  Brush  v.  Carbon- 
dale  (111.),  11-121. 

WeTiV  York  appellate  division.  —  A  ver- 
dict on  a  question  of  fact,  unanimously  af- 
firmed by  the  appellate  division  of  the  New 
York  supreme  court,  is  conclusive  on  an  ap- 
peal to  the  court  of  appeals.  Gaines  v.  Fi- 
delity, etc.,  Co.   (N.  Y.),  11-71. 

An  insertion,  in  an  order  of  the  appellate 
division  of  the  New  York  supreme  court  re- 
versing a  judgment  of  the  trial  court,  of  a 
statement  that  the  reversal  is  upon  the  facts 
doe?  not  raise  a  question  of  fact  unless  the 
examination  of  the  record  confirms  such  state- 
ment. Penrhvn  Slate  Co.  v.  Granville  Elec- 
tric Light,  etc.;  Co.   (N.  Y.),  2-782. 

Federal  circuit  court  of  appeals.  —  In 
a  suit  in  equity  for  an  infringement  of  copy- 
right and  for  an  injunction,  the  United  States 
supreme  court  will  not  reverse  the  findings  of 
fact  as  successively  made  by  the  ferlpval  cir- 


cuit court  and  the  circuit  court  of  appeals, 
unless  they  are  shown  to  be  clearly  erroneous. 
Dun  V.  Lumbermen's  Credit  Assoc.  (U.  S.), 
14-501. 

(6)   Reserved  case. 

Ai:ie3id3neiit  of  statement  of  facts.  ^ 

Where  a  reserved  case  from  a  superior  court, 
which  purports  to  be  a  trial  before  the  court, 
is  an  agreed  statement  of  facts,  the  supreme 
court  has  no  power  to  amend  it,  the  only 
remedy  of  the  party  prejudiced  thereby  being 
an  application  to  the  superior  court  to  dis- 
charge the  case  and  grant  a  new  trial.  State 
V.  Carron  (N.  H.),  6-486. 

i.  Error  waived  in  appellate  court. 

Failnre  to  argne  point.  —  It  is  not  suf- 
ficient merely  to  repeat  an  assignment  of 
error,  and  submit  that  error  was  committed 
by  the  trial  court.  Unless  the  error  com- 
plained of  is  so  glaring  or  patent  that  no  ar- 
gument is  needed  to  demonstrate  it,  counsel 
must  call  the  attention  of  the  appellate  court 
to  the  specific  points  on  which  he  relies  to 
show  error;  otherwise  such  assignment  will 
be  treated  as  abandoned.  Tillman  v.  State 
(Fla.),  19-91. 

13.  Review  of  Exeecise  of  Discbetionabt 
Power. 

Opening  defanlt.  —  An  appellate  court 
will  not  disturb  an  order  vacating  a  judg- 
ment by  default  if  it  is  satisfied  that  the  trial 
judge  acted  well  within  his  discretion  in 
granting  the  order.  Everett  Produce  Co.  v. 
Smith  (Wash.),  5-798. 

Changing  venue.  —  An  application  for  a 
writ  of  certiorari  to  review  an  order  for  a 
change  of  venue  refused,  as  the  circumstances 
held  not  to  show  an  abuse  of  discretion  by  the 
presiding  judge  such  as  would  warrant  a  re- 
view of  the  order  made  by  him.  Murphy  v. 
District  Court  (N.  Dak.),  9-170. 

When  a  change  of  venue  has  been  granted 
in  a  criminal  prosecution,  and  another  county 
selected,  it  will  be  presumed  that  the  dis- 
cretion of  the  trial  judge  was  exercised  prop- 
erly, and  the  burden  is  upon  one  attacking 
his  order  to  show  affirmatively  a  manifest  case 
of  abuse;  and  the  appellate  court  will  not, 
under  its  superintending  power  over  inferior 
courts,  revise  the  trial  judge's  order,  in  the 
absence  of  such  showing,  and  in  no  case  will 
it  substitute  and  enforce  its  discretion  as 
against  the  discretion  of  the  presiding  judge. 
Murphy  v.  District  Court  (N.  Dak.),  9-170. 

The  ruling  of  the  trial  court  on  a  motion 
for  a  change  of  venue  is  presumed  to  be  cor- 
rect and  will  not  be  interfered  with  on  appeal 
except  where  the  record  clearly  shows  an 
abuse  of  discretion.  Elias  v.  Territory 
(.\riz.),  11-1153. 

Granting  or  refusing  continuance.  — 
The  discretion  of  the  trial  judge  in  refus- 
ing a  continuance  asked  for  to  enable  a  party 
to  obtain  witnesses  alleged  to  have  been  lo- 
cated too  lafp  to  take  their  testimony,  will  not 
be  reversed  where  it  appears  that  'tlio  party 
had  one  eontinu;ince,  and  it  is  not  shown  why 
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the  witnesses  were  not  found  earlier.  West- 
ern Union  Tel.  Co.  r.  Woodard  (Ark.),  13-354. 

A  motion  for  continuance  is  addressed  to 
the  discretion  of  the  trial  judge;  and  this 
discretion  will  not  be  revised  on  appeal,  in 
the  absence  of  a  showing  that  it  has  been 
abused.  Hiers  t\  Atlantic  Coast  Line  R.  Co. 
(S.  Car.),  9-1114. 

The  granting  or  refusing  of  a  continuance 
to  procure  the  testimony  of  an  absent  witness 
being  discretionary  with  the  trial  court,  its 
action  is  not  assignable  as  error  unless  there 
is  a  manifest  abuse  of  sucli  discretion.  State 
V.  Pirkey  (S.  D.),  18-192. 

Control  of  conduct  of  counsel.  —  The 
conduct  of  counsel  during  a  trial  is  subject  to 
the  direction  of  the  trial  judge;  and  his  dis- 
cretion in  that  respect  will  not  be  controlled 
by  the  appellate  court,  unless  it  was  mani- 
festly abused  to  the  prejudice  of  one  of  the 
parties  to  the  action.  State  V.  Sheltrey 
(Minn.),  10-245. 

Ruling  on  motion  tOT  neiv  trial.  — 
The  allowance  or  denial  of  a  motion  for  a 
new  trial,  filed  after  a  general  verdict  in  a 
district  court,  is  largely  a  matter  Of  judicial 
discretion  as  to  the  findings  of  fact  and  the 
weight  of  evidence  involved  in  the  Verdict; 
hut  alleged  errors  of  law  occurring  upon  the 
trial  are  not  matters  of  discretion,  and  are 
fully  subject  to  review  in  the  supreme  court. 
Manker  v.  Tough  (Kan.),  17-208. 

The  action  of  a  trial  court  in  refusing  a 
motion  for  a  new  trial  is  not  the  subject  of 
review  in  an  appellate  court.  Paolucci  v. 
United  States  (D.  C),  12-920. 

Granting  mew  trial  without  condi- 
tions. —  While  the  nonimposition  of  terms 
upon  the  granting  of  a  new  trial  raises  the 
presumption  that  the  trial  court  deemed  the 
verdict  perverse,  that  presumption  will  not  be 
indulged  in  where  the  record  discloses  some 
evidence  to  warrant  the  verdict,  even  though 
such  evidence  was  contradicted  so  prepon- 
derantly as  to  justify  the  trial  court  in 
granting  a  new  trial;  and  the  appellate  court' 
will  not  consider  the  granting  a  new  trial 
under  such  circumstances  an  abuse  of  dis- 
cretion, but  will  sustain  the  order  except  in 
respect  of  the  failure  to  impose  terms.  Wolf- 
gram  V.  SchOepke  ( Wis. ) ,  3-398. 

Amendment  of  pleadings.  —  An  appel- 
late court  will  not  revise  the  discretion  of  the 
trial  court  in  refusing  to  permit  the  amend- 
ment of  a  pleading,  where  it  appears  that  the 
application  to  amend  was  not  made  until  after 
the  filing  of  the  trial  court's  decision.  Lamm 
v.  Armstrong  (Minn.),  5-418. 

Permission  to  file  amendatory  pleadings 
rests  largely  within  the  discretion  of  the  trial 
court,  and,  unless  there  is  a  clear  abuse  of 
that  discretion,  its  ruling  will  not  be  dis- 
turbed.    Kuchler  v.  Weaver   (Okla.),  18-462. 

Decision  as  to  sufficiency  of  pleading. 
—  A  judgment  of  a  trial  judge,  holding  that 
a  petition  has  been  framed  in  compliance  with 
the  Georgia  atatute  of  1893,  requiring  all 
petitions  to  "  set  forth  the  cause  of  action  in 
orderly  and  distinct  paragraphs  numbered 
consecutively,"  will  not  be  reversed,  unless  it 
is  apparent  that  there  has  been  an  utter  dis- 


regard of  the  provisions  of  the  act.  Atlanta, 
etc.,  R.  Co.  V.  Camp  ( Ga. ) ,  14-439. 

Setting  aside  verdict  as  excessive.  — 
Setting  aside  a  verdict  as  excessive  is  a  matter 
peculiarly  within  the  province  of  the  trial 
judge,  and  one  that  he  is  better  qualified  to 
pass  on  than  the  appellate  court.  Morrell  v. 
Lawrence  (Mo.),  11-650. 

Suspension  of  sentence  in  criminal 
case.  —  In  ordinary  cases  the  decision  of  (lie 
trial  court  as  to  suspension  of  sentence  in  a 
criminal  case,  whether  upon  application  of  the 
defendant  or  of  its  own  motion,  is  not  reviesv- 
able  by  appeal,  the  matter  being  one  which  is 
confided  to  its  discretion.  But  where  an  ac- 
complice, under  an  agreement  or  understand- 
ing with  the  prosecuting  ofiicer,  approved  by 
or  known  to  the  court,  that  he  shall  he  im- 
mune from  further  prosecution,  testifies  fully 
and  truthfully  as  to  the  whole  matter  charged, 
the  case  is  not  an  ordinary  case,  and  does  not 
come  within  the  general  rule  above  stated. 
Lowe  V.  State  (Md.),  18-744. 

Relevancy  of  evidence.  —  The  question 
wliether  testimony  is  relevant  rests  in  large 
measure  within  the  discretion  of  the  trial 
court,  and  its  rviling  in  that  regard  is  not  the 
subject  of  appeal  unless  there  has  been  an 
abuse  of  discretion.  McCrary  v.  Southern  Ry. 
(S.  Car.)_,  18-840. 

Refusing  to  confirm  judicial  sale.  — 
A  chancellor's  decision  refusing  to  confirm  a 
sale  by  a  commissioner  of  the  chancery  court 
will  be  reversed  on  appeal,  if  it  is  not  a 
proper  exercise  of  the  chancellor's  discretion. 
George  v.  Norwood  (Ark.),  7-171. 

Abuse  of  discretion.  —  Record  and  bill 
of  exceptions  examined,  and  held  that  in  limit- 
ing the  period  of  inquiry  in  this  case  there 
was  no  abuse  of  judicial  discretion.  In  re 
Winch  (Neb.),  18-903. 

14.  Pbesumptions  on  Appeal. 
a.  In  general. 

Correctness  of  judgment  below.  —  An 

appellant  who  invokes  the  Indiana  statute 
providing  for  a  review  of  the  evidence  on  ap- 
peal of  eases  not  triable  by  a  jury  has  the 
burden  of  establishing  clearly  that  the  judg- 
ment appealed  from  is  not  fairly  supported  by 
the  evidence,  or  is  clearly  against  the  weight 
of  evidence,  as  it  will  be  presumed  that  the 
judgment  is  correct;  and  if  he  fails  to  siis^ 
tain  this  burden,  the  judgment  will  not  be 
disturbed.  Parkison  r.  Thompson  (Ind.), 
3-677. 

It  is  the  duty  of  a  party  resorting  to  an 
appellate  court  to  make  the  errors  complained 
of  clearly  to  appear,  if  they  in  truth  exist, 
every  presumption  being  in  favor  of  the  cor- 
rectness of  the  trial  court.  Falk  V.  Kimmerle 
(Fla.),  17-8.39. 

Regularity  of  proceedings  below.  — 
In  the  absence  of  anything  in  the  record  of  an 
affirmative  character  to  the  contrary,  the  pre- 
sumption on  appeal  is  that  the  proceedings  in 
the  trial  court  were  regular.  Hobbs  *.  State 
(Tenn.),  17-177. 

Grounds  of  decision  below.  —  Where  a 
bill   of   complaint   is   demurred   to   on   two 
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grounds,  and  the  order  sustaining  the  de- 
murrer specifies  one  of  the  grounds  as  the 
basis  of  the  ruling,  but  is  silent  as  to  the 
other  ground,  the  appellate  court  will  pre- 
sume that  the  demurrer  was  sustained  on  the 
first  ground.  Sequim  Bay  Canning  Co.  v. 
Bugge   (Wash.),  16-196. 

Proper  pleas  interposed  belcv. —  Where 
the  trial  court  has  proceeded,  without  objec- 
tion, on  the  theory  that  proper  pleas  have 
been  interposed,  the  appellate  court  will  con- 
sider the  case  on  the  same  theory,  even 
though  the  record  fails  to  disclose  any  pleas. 
Planters,  etc.,  Packet  Co.  v.  Webb  (Ala.), 
16-529. 

Recital  of  facts  in  jnde^ment.  —  In  re- 
viewing a  judgment  rendered  by  a  trial  court 
for  a  contempt  committed  in  its  presence,  the 
appellate  court  will  conclusively  presume  that 
the  judgment  of  the  trial  court  recites  all  the 
facts  constituting  the  alleged  contempt,  and 
where  such  contempt  consists  of  the  filing  of 
a  motion,  the  appellate  court  will  presume 
that  there  was  no  objectionable  conduct  other 
than  the  filing  of  such  motion,  unless  the  face 
of  the  judgment  discloses  a  finding  that  the 
attorney's  manner  in  presenting  the  motion 
was  discourteous  or  disrespectful  to  the  court. 
Johnson  v.  State   (Ark.),  15-531. 

Correctness  of  abstract  on  appeal.  — 
In  the  absence  of  proper  objection  it  will  be 
presumed  on  appeal  that  the  abstract  is  cor- 
rect and  properly  prepared.  This  rule  will 
be  relaxed  only  in  exceptional  eases.  State 
Finance  Co.  v.  Mather  (N.  Dak.),  11-1112. 

Presnmptions  contrary  to  record.  — 
No  presumption  will  be  indulged  in  favor  of 
the  validity  of  the  proceedings  of  a  court  when 
such  presumption  does  violence  to  the  facts  as 
presented  by  the  record  of  the  court.  John- 
ston V.  Southern  Pacific  Co.  (Cal.),  11-841. 

b.  As  to  motions. 

Correctness  of  order  denying  costs.  — 

Where  a  trial  court,  after  hearing  evidence 
offered  by  both  parties,  denies  a  motion  to 
tax  the  successful  party  with  the  costs  of 
witnesses  introduced  by  him  in  excess  of  the 
number  allowed  by  statute  to  testify  to  the 
same  fact,  its  decision  will  be  presumed  to 
be  correct  on  appeal,  unless  error  in  the 
taxation  is  shown  by  the  record.  Westfall  v. 
Wait  (Ind.),  6-788. 

Decision  on  motion  for  new  trial.  — 
Where  nothing  to  the  contrary  appears  in  the 
record  on  appeal,  it  must  be  presumed  that  a 
motion  for  a  new  trial  was  properly  over- 
ruled by  the  court  below.  Rose  v.  State 
(Ind.),  17-228. 

Finding  against  facts  alleged.  —  On 
appeal  from  a  judgment  of  conviction  in  a 
criminal  action,  where  it  appears  that  upon 
a  motion  for  a  new  trial  on  the  ground  of  the 
alleged  misconduct  of  the  prosecuting  attor- 
ney in  his  argument  to  the  jury,  aflBdavits  in 
support  of  the  motion  were  contradicted  by 
the  affidavit  of  the  prosecuting  attorney, 
thereby  raising  an  issue  of  fact  as  to  what 
was  said  in  the  argument,  a  ruling  of  the 
trial  court  denying  the  motion  will  be  con- 


sidered by  the  appellate  court  as  a  finding 
against  the  facts  alleged  in  the  motion.  State 
V.  Campbell   (Kan.),  9-1203. 

c.  As  to  order  of  intermediate  court. 

Reversal  on  question  of  law.  —  Where 
an  order  of  an  intermediate  court  reversing  a 
judgment  of  the  trial  court  is  silent  as  to 
the  ground  on  which  the  reversal  is  ordered, 
the  appellate  court  will  presume  that  the 
judgment  of  the  trial  court  was  not  reversed 
upon  a  question  of  fact,  and  that  the  facts 
as  found  were  approved  by  the  intermediate 
court.     McClure  v.  Leaycraft  ( N.  Y. ) ,  5-45. 

d.  As  to  jury. 

Reading  of  nenirspaper  articles  re- 
garding case.  —  Where  articles  discussing 
the  merits  of  a  case  are  shown  to  have  been 
published  during  a  trial  in  newspapers  of  gen- 
eral circulation  in  the  community,  it  cannot 
be  presumed  upon  review,  against  the  finding 
of  the  trial  court,  that  they  were  read  by  the 
jury,  if  there  is  no  direct  evidence  to  that 
effect.     Fields  v.  Dewitt  (Kan.),  6-349. 

Presumption  tbat  jury  -were  s'worn.  — 
A  judgment  of  conviction  in  a  criminal  case 
will  not  be  reversed  on  the  ground  that  the 
minute  entry  showing  the  arraignment,  trial, 
and  verdict  fails  to  recite  that  the  jury  were 
sworn,  where  the  objection  on  that  ground 
was  not  taken  in  the  court  below,  but  is 
raised  for  the  first  time  on  appeal.  In  such 
a  case,  the  appellate  court  is  justified  in  pre- 
suming that  the  jury  were  in  fact  sworn,  but 
that,  by  a  clerical  omission,  the  fact  was  not 
made  a  part  of  the  minute  entry.  More- 
over, such  an  objection,  when  not  taken  in  the 
trial  court,  will  be  deemed  to  have  been 
waived.    Hobbs  v.  State   (Tenn.),  17-177. 

e.  As  to  pleadings. 

Demurrer  not  ruled  upon  below.  —  A 

demurrer  not  passed  upon  in  terms  by  the 
trial  court  will  be  considered  upon  appeal  as 
having  been  overruled.  Savings  Bank  of  Rich- 
mond V.  Powhatan  Clay  Mfg.  Co.  (Va.),  1-83. 

No  application  for  amendment.  —  On 
appeal  from  a  judgment  upon  the  pleadings 
in  an  action,  where  the  record  does  not  dis- 
close any  application  on  the  part  of  the 
appellant  to  the  trial  court  for  leave  to 
amend  his  pleadings,  it  will  be  presumed 
that  the  appellant  stood  on  his  pleadings  as 
they  were  originally  filed.  Fishburne  v. 
Merchants  Bank   (Wash.),  7-848. 

Amendment  to  conform  to  proof.  — 
In  an  action  of  unlawful  detainer,  where  the 
complaint  alleges  and  the  answer  does  not 
deny  that  written  notice  to  vacate  was  given 
the  defendant  before  the  execution  of  the 
writ  of  possession,  but  the  plaintiff  intro- 
duces evidence  tending  to  show  that  the 
notice  was  given,  while  the  defendant  testi- 
fies to  the  contrary,  the  appellate  court,  on 
appeal  by  the  plaintiff  from  a  judgment 
against  him,  will  treat  the  answer  as  having 
been  amended  so  as  to  conform  to  the  proof, 
and  will  not  reverse  for  an  instruction  based 
upon  the  theory  that  an  issue  was  raised  as 
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to  the  giving  of  the  notice.  McElvaney  v. 
Smith   (Ark.),  6-458. 

f.  Ab  to  evidence  and  rulings  thereon. 

Correctness     of     mling     beloir.  .—  An 

action  of  a  trial  court  in  admitting  or  ex- 
cluding evidence  of  transactions  or  facts 
claimed  to  be  part  of  the  res  gestw  will  be 
treated  on  appeal  as  a  verity,  unless  it  is 
manifestly  wrong.  Johnson  V.  State  (Wis.), 
9-923. 

On  an  appeal  in  a  libel  for  divorce  brought 
by  a  wife,  the  appellate  court  will  hold  that 
it  was  proper  to  admit  in  evidence  a  letter 
written  to  the  plaintiff  by  a  third  person 
which  was  found  under  a  couch  in  the  room 
from  which  the  plaintiff  moved  when  she 
left  her  husband,  where  it  does  not  appear 
from  the  exceptions  whether  the  letter  was 
open  when  found  or  whether  it  was  written 
before  or  after  the  marriage  of  the  plaintiff 
to  the  defendant,  as  it  must  be  assumed  that 
tlie  evidence  satisfied  the  trial  court  that  the 
letter  was  written  after  marriage  and  was 
found  either  open  or  without  any  envelope. 
Purinton  v.  Purinton   (Me.),  8-205. 

Admission  for  legitimate  purpose.  — 
An  appellate  court  will  presume  that  evi- 
dence which  was  admissible  for  one  purpose 
but  inadmissible  for  another  was  received 
only  for  the  legitimate  purpose,  where  there 
is  nothing  to  the  contrary  in  the  record,  and 
where  the  objection  is  a  general  one  to  the 
admission  of  the  evidence  for  all  purposes 
without  specifying  any  purpose.  General 
Hospital  See.  v.  New  Haven  Rendering  Co. 
(Conn.),  9-168. 

Incompetent  evidence  disregarded  hy 
court.^  A  judgment  in  an  action  tried  before 
the  court  without  a  jury  will  not  be  reversed 
on  appeal  because  of  the  admission  of  incom- 
petent evidence  on  the  trial,  unless  the  record 
shows  affirmatively  that  the  action  of  the 
trial  court  was  influenced  by  such  evidence. 
The  presumption,  in  such  a  case,  is  that  the 
incompetent  evidence  was  disregarded  by  the 
court.     Matter  of  Wilson    (Kan.),   17-690. 

On  appeal  from  the  decree  of  a  chancellor, 
it  will  be  presumed  that  he  reached  his  con- 
clusion only  upon  the  competent  evidence  be- 
fore him,  and  that  he  disregarded  such  evi- 
dence as  was  incompetent.  Strayhorn  v. 
McCall   (Ark.),  8-377. 

Prejudice  from  improper  admission. 
—  Where  evidence  of  an  influential  character 
is  erroneously  allowed  to  go  to  'the  jury, 
there  is  a  presumption  of  prejudice  which, 
if  unrebutted,  requires  the  reversal  of  the 
judgment.  Ft.  Wayne,  etc.,  Traction  Co.  v. 
Crosbie   (Ind.),  14-117. 

Prejudice  from  improper  exclusion.  ^ 
Where  it  affirmatively  and  conclusively  ap- 
pears, upon  an  appeal,  that  the  trial  court 
excluded  evidence  offered  by  the  defeated 
party  which  was  clearly  competent,  the  judg- 
ment must  be  reversed.  In  such  a  case  the 
appellate  court  cannot  determine  or  say  tliat 
the  error  was  harmless,  even  though  the  trial 
judges  recites  in  his  opinion  that  the  judg- 
ment or   decree   would   have  been  the   same 


if  the  evidence  had  been  admitted.  Blount 
V.  Blount   (Ala.),  17-392. 

Where  material  evidence  is  excluded, 
especially  in  a  trial  before  a  jury,  a  pre- 
sumption of  harm  to  the  party  complaining 
arises,  and  such  exclusion  will  be  deemed 
reversible  error  unless  the  absence  of  harm 
clearly  appears  from  the  record.  Crawford 
V.  United  States   (U.  S.),  15-392. 

Testimony  based  on  knowledge.  —  An 
appellate  court  cannot  presume  that  the 
witness  who  testified  at  a  trial  that  he  had 
knowledge  of  a  certain  fact  meant  that  he 
had  information  thereof.  St.  Louis  South- 
western E.  Co.  V.  White  Sewing  Machine  Co. 
(Ark.),  8-208. 

Best  method  of  examination  adopted. 
—  Where  error  is  predicated  of  the  action  of 
the  trial  court  in  taking  the  testimony  of 
deaf  mutes  through  an  interpreter  by  signs, 
instead  of  through  written  questions  and 
answers,  the  appellate  court,  in  the  absence 
of  a  showing  to  the  contrary,  will  presume 
that  the  trial  court  adopted  the  better  method 
of  taking  the  testimony.  Dobbins  v.  Little 
Rock  R.,  etc.,  Co.   (Ark.),  9-84. 

g.  As  to  instructions. 

Correctness  of  iruling  below.  —  An  ap- 
pellate court  will  not  hold  it  erroneous  for 
a  trial  court  to  refuse  an  instruction  con- 
cerning the  effect  of  an  "agreement  in  writ- 
ing" which  is  not  in  the  record,  as  it  will 
be  presumed  that  there  was  nothing  in  such 
agreement  to  justify  the  giving  of  the  in- 
struction. Oldenburg  v.  Dorsev  (Md.), 
5-841. 

Compliance  with  statute.  —  On  writ  of 
error,  when  the  record  does  not  show  affirma- 
tively that  the  trial  judge  failed  to  comply 
with  the  statute  requiring  him  to  give  writ- 
ten instructions  to  the  jury  when  they  re- 
tired, the  reviewing  court  will  not  conjecture 
that  the  statute  was  not  complied  with. 
Cunningham  v.  Springer   (U.  S.),  9-897. 

Instruction  based  on  evidence.  —  An 
appellate  court  will  presume  that  instruc- 
tions, the  giving  of  which  is  complained  of, 
were  not  abstract,  where  the  record  does  not 
contain  the  evidence  upon  which  they  might 
have  been  grounded,  and  there  is  no  state- 
ment in  the  record  to  indicate  that  there  was 
no  such  evidence.  Dobbins  v.  Little  Rock  R., 
etc.,  Co.    (Ark.),  9-84. 

Erroneous  instruction  not  cured.  —  In 
reviewing  an  action  of  a  trial  court  in  giv- 
ing instructions  which  are  faulty  in  some 
particulars,  where  the  record  does  not  eon- 
tain  the  other  instructions  given  on  behalf 
of  the  appellee  or  those  given  on  behalf  of 
the  appellant,  the  appellate  court  will  not 
presume  that  the  Instructions  complained  of 
were  cured  by  others,  unless  they  are  so  de- 
fective as  to  be  incapable  of  being  so  cured. 
Dobbins  v.  Little  Rock  R.,  etc.,  Co.  (Ark  ) 
9-84. 

h.  As  to  findings. 

That  findings  are  correct.  —  When  the 
finding  of  a  trial  court  upon  a  question  of 
fact  is  challenged  upon  appeal,  all  reasonable 
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presumptions  are  to  bei  indulged  in  favor 
thereof,  and  it  cannot  be  disturbed  unless  in 
the  light  of  such  rule  it  is  so  clearly  con- 
trary to  the  preponderance  of  evidence  as  to 
produce  u,  conviction  in  the  minds  of  the 
reviewers  to  a  reasonable  certainty  that  it 
is  wi-ong.     Chase  v.  Hinkley    (Wis.),  5-328. 

Where  a  cause  in  the  federal  courts  is  re- 
ferred to  a  master  to  take  proof  and  report 
upon  certain  questions,  and  this  is  done,  and 
the  court  concurs  in  the  conclusions  of  the 
master,  they  are  to  be  taken  as  presiunptively 
correct,  and  should  be  permitted  to  stand, 
unless  some  obvious  error  or  mistake  has 
intervened,  either  in  the  application  of  the 
law  or  in  the  consideration  of  the  evidence. 
Memphis  r.  Postal  Tel.  Cable  Co.  (U.  S.) , 
16-342. 

It  is  not  the  duty  of  the  supreme  court  to 
explore  the  record  where  the  abstract  on  ap- 
peal is  insufficient.  Until  the  contrary  is 
made  to  appear,  it  must  be  presumed  that 
the  findings  of  the  court  below  are  correct. 
Nunn  i\  Lynch   (Ark.),  16-852. 

Tbat  finding  -was  made.  —  The  granting 
of  a  temporary  injunction  to  the  plaintiff  by 
the  trial  court  on  pleadings  and  aMdavits  is 
deemed,  in  the  appellate  court,  a  finding  that 
the  allegations  of  the  complaint  are  true, 
and  upon  appeal  from  the  order  granting 
the  writ  the  court  will  review  the  affidavits 
only  to  determine  whether  they  tend  to  sup- 
port the  complaint.  Gray  r.  Building  Trades 
Council    (llinn.),  1-172. 

Presumption  by  the  appellate  court  as  to 
the  finding  of  a  fact  not  embraced  within  the 
pleadings,  the  findings  in  the  record,  and  the 
proofs.  Falk  v.  American  West  Indies  Trad- 
ing Co.   (N.  Y.),  2-216. 

i.  In  criminal  cases. 

Correctness  of  record.  —  On  appeal  in.  a 
criminal  cause,  where  the  indictment  is  at- 
tacked for  insufficiency,  the  appellate  court 
will  consider  that  the  copy  of  the  indictment 
as  it  appears  in  the  record  imports  absolute 
verity,  and  will  not  resort  to  anything  out- 
side the  record  for  the  purpose  of  contradict- 
ing it.     Terrell  v.  State   (Ind.),  6-851. 

Consideration  of  all  facts  by  jnry.  — ' 
In  reviewing  a  judgment  of  conviction  in  a 
criminal  prosecution,  a.  reviewing  court  will 
presume  that  whatever  the  prosecutor  laid 
before  the  jury,  against  the  protest  of  the 
defendant,  helped  to  make  up  the  weight  of 
the  prosecution  which  resulted  in  the  ver- 
dict of  guilty.  Miller  v.  Oklahoma  (U.  S.), 
9-389. 

Sentence  properly  imposed.  —  Under 
the  Montana  statute  providing  that  the  time 
appointed  by  a  trial  court  for  pronouncing 
judgment  after  a  conviction  for  felony  "  must 
be  at  least  two  days  after  the  verdict,  if  the 
court  intend  to  remain  in  session  so  long, 
but  if  not,  then  at  as  remote  a  time  as  can 
be  reasonably  allowed,"  where  it  appears  on 
appeal  that  the  defendant  was  sentenced  on 
the  day  after  the  verdict  against  him  was 
returned,  the  appellate  covirt  will  presume, 
in  the  absence  of  a  showing  to  the  contrary, 
that  the  trial  court  did  not  remain  in  session 


after  tlie  day  the  sentence  was  pronounced, 
or  at  least  will  not  presume  that  the  sub- 
stantial right  of  the  defendant  was  invaded 
or  denied.     State  V.  Lu  Sing  (Mont.),  9-344. 

Record  of  former  conviction  before 
court.  —  W^here,  on  appeal  from  a  second  con- 
viction and  sentence  oi  a  defendant  serving 
a  prior  sentence  for  a  different  offense,  it  is 
objected  that  there  is  nothing  to  show  that 
the  lower  court  had  before  it  the  record  of 
the  foniier  case,  so  as  to  justify  it  in  impos- 
ing the  cumulative  sentence,  and  the  record 
on  appeal  i>  entirely  silent  on  that  subject. 
it  will  be  assumed  that  the  lower  court  had 
before  it  the  record  of  the  former  conviction 
and  sentence,  in  the  alseuce  of  appropriate 
averments  to  the  contrary.  Rigor  v.  State 
(Md.),  4-719. 

Discharge  of  duty  by  official  board.  — 
Where  a  person  is  tried  and  convicted  of  a 
violation  of  an  act  licensing  barbers,  and  a 
motion  in  arrest  of  judgment  is  afterwards 
sustained  on  the  theory  that  the  statute  is 
unconstitutional,  the  validity  of  the  statute 
and  not  the  conduct  of  the  board  of  exam- 
iners provided  for  by  it  is  the  only  question 
presented  upon  appeal;  and  where  the  record 
on  appeal  does  not  disclose  whether  such 
board  has  promulgated  suitable  rxUes,  the 
court  will  assume  until  the  contrary  appears 
that  the  board  has  properly  discharged  its 
duties  in  that  regard.  State  v.  Briggs  (Ore- 
gon), 2-424. 

Presumption  forbidden  by  statute.  — 
An  Alabama  statute  declaring  the  powers, 
etc.,  of  the  city  court  of  Anniston  provides 
that  as  to  the  conclusiveness  and  judgment 
of  that  court  on  evidence,  "  the  supreme  court 
shall  review  the  same  without  any  presump- 
tion in  favor  of  the  court  below  on  the  evi- 
dence," and  this  provision  applies  to  crimi- 
nal as  well  as  civil  cases.  Tony  v.  State 
(Ala.),  6-865. 

IS.  Eevebsibli!  Ebbob. 
a.  In  general. 

Erroneous    exclusion    of    evidence.  — 

Where,  in  an  action  contesting  a  will  on  the 
grounds  of  undue  influence  and  want  of  men- 
tal capacity,  it  is  sought  to  prove,  by  the 
testator's  attorney,  the  contents  of  a  former 
will,  and  the  declarations  of  the  testator  at 
the  time  of  the  preparation  of  the  last  will, 
and  the  trial  court  sustains  the  witness  in 
refusing  to  answer,  so  that  no  one  knows 
whether  the  evidence  would  affect  the  result, 
the  party  offering  the  evidence  is  denied  the 
right  to  present  his  whole  case,  and  the  ap- 
pellate court  will  not  decline  to  interfere  on 
the  ground  that  no  error  can  be  committed 
in  the  exclusion  of  evidence  which  is  not 
shown  with  certainty  to  be  material.  In  re 
Young   (Utah),  14-S96. 

Erroneous  admission  of  evidence.  — 
A  judgment  may  be  reversed  for  the  errone- 
ous admission  of  evidence,  notwithstanding 
the  fact  that  the  bill  of  exceptions  does  not 
contain  all  the  evidence.  Duggar  v.  Pitts 
(Ala.),  8-146. 

Improper  instructions.  —  On  an 
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from  a  judgment  for  the  plaintiff  in  an  action 
based  on  negligence,  where  it  appears  that 
the  evidence  was  conflicting  and  that  vital 
issues  of  facts  were  raised  thereby,  the  judg- 
ment will  not  be  sustained  unless  such  issues 
were  properly  submitted  to  the  jury,  Den- 
ver, etc.,  R.  Co.   V.  Burchard    (Colo.),  9-994. 

Instrnctions  invading  province  of 
jury.  —  A  judgment  will  be  reversed  for  the 
giving  of  an  instruction  invading  the  prov- 
ince of  the  jury  to  determine  the  weight 
of  evidence,  where  tlie  record  shows  a  sharp 
conflict  in  some  essential  respects  between 
the  testimony  of  opposing  witnesses,  and 
there  is  nothing  in  the  record  to  disclose  that 
the  instruction  was  not  prejudicial  to  the 
appellant.  Muncie  Pulp  Co.  v.  Keesling 
(Ind.),  9-530. 

Defects  in  indictment.  —  A  judgment  of 
conviction  in  a  criminal  prosecution  under 
a  fatally  defective  indictment  will  be  reversed 
on  appeal,  though  the  defendant  has  not  de- 
murred or  moved  in  arrest  of  judgment. 
State  V.  Dolan   (W.  Va.),  6-450. 

Assumption  of  facts  not  proven.  — 
\Vhen  it  appears  that  a  trial  court  in  de- 
ciding a  material  question  has  considered  as 
evidence  testimony  not  in  fact  given,  a  new 
trial  will  be  granted.  Stanley  v.  Steele 
(Conn.),  2-342. 

Insnii^ciency  of  special  verdict.  — 
Where  the  facts  found  in  a  special  verdict 
are  insufficient  to  support  a  judgment  for 
the  plaintiu  by  reason  of  the  absence  of  find- 
ings on  the  matters  in  dispute  essential  to 
the  complete  determination  of  the  issues,  a 
new  trial  must  be  granted.  Beare  v.  Wright 
(N.  Dak.),  8-1057. 

Failure  of  defense  because  of  deatb 
of  sole  witness.  —  Where  it  appears  that 
the  defense  fails  because  of  the  death  of  the 
only  witness  by  whom  the  defendant  could 
prove  an  affirmative  defense,  an  appellate 
court  is  without  power  to  relieve  against  such 
misfortune.    Higgins  v.  Evans   (Mo.),  3-465. 

b.  Error  must  be  clearly  shown. 

Neiv  trial  under  Pennsylvania  statute. 

—  The  statutory  power  of  the  supreme  court 
of  Pennsylvania  to  grant  a  new  trial  is  ex- 
ceptional in  its  character  and  is  to  be  exer- 
cised only  in  very  clear  cases  of  wrong  or 
injustice  which  the  court  below  should  have 
remedied.    Murtland  v.  English  (Pa.),  6-339. 

Petition  for  -roTit  of  error.  —  While 
upon  a  petition  for  writ  of  error  or  appeal 
a  reviewing  court  is  required  to  grant  the 
.writ  prayed  for  unless  the  decision  called 
in  question  is  plainly  right,  it  should  not 
overrule  a  decision  of  a  lower  court  refusing 
an  injunction,  unless  it  is  manifest  that  the 
lower  court  erred  in  its  refusal.  Townsend 
V.  Norfolk  R.,  etc.,  Co.   (Va.),  8-558. 

Judgment  of  nonsuit.  —  On  appeal  from 
a  judgment  of  nonsuit,  where  the  evidence 
in  the  case  does  not  furnish  the  basis  for  a 
judgment  in  favor  of-  the  plaintiff  for  any 
definite  amount,  the  judgment  will  be  af- 
firmed.    Fitzpatrick  v.  Letten   (La.),  17-107. 

Judgment  setting  aside  verdict.  —  The 
supreme  court  will  not  revise  a  judgment  of 


the  trial  court  setting  aside  a  verdict  and 
granting  a  motion  for  a  new  trial  unless  the 
evidence  plainly  and  palpably  supports  the 
verdict.     Hervey  v.  Hart    (Ala.),   13-1049. 

Determination  of  question  of  insanity. 
—  A  verdict  of  guilty,  after  the  defense  of 
insanity  has  been  submitted  to  the  jury  as 
a  question  of  fact  on  conflicting  evidence,  will 
not  be  disturbed  on  appeal  as  incorrectly  de- 
termining the  issue  of  insanity,  where  there 
is  material  evidence  on  that  issue  sustaining 
the  verdict.  Elias  v.  Territory  (Ariz.), 
11-1153. 

Zlxcessive  damages.  —  Courts  on  appeal 
will  not  disturb  a  verdict  on  the  ground  of 
excessive  damages  unless  the  damages  are  so 
excessive  as  to  indicate  that  the  jury  acted 
from  prejudice,  partiality  or  corruption. 
Malott  V.  Central  Trust  Co.    (Ind.),   11-879. 

Exclusion  of  evidence.'—  The  court  below 
held  not  to  have  erred  in  excluding  evidence. 
Green  v.  Freeman   (Ga.),  7-1069. 

Special  verdict  and  findings.  —  Special 
verdict  of  the  jury  and  findings  by  the  trial 
judge  in  the  case  at  bar  examined  and  held 
to  show  no  ground  for  entering  judgment 
against  certain  defendants  as  to  whom  the 
judgment  of  the  trial  court  is  affirmed  with 
coats.  Tyler  v.  St.  Louis  Southwestern  K. 
Co.    (Tex.),  13-911. 

c.  Error  must  be  material. 

Wrong   re.«sons   for  judgment.   —  The 

supreme  court  does  not  review  the  reason  for 
judgments.  A  judgment  will  be  allowed  to 
stand  although  the  reasons  wholly  fail  to 
sustain  it  or  would  logically  lead  to  a  dif- 
ferent one.  Corgan  v.  George  F.  Lee  Coal 
Co.   (Pa.),  11-838. 

Intermediate  errors  not  affecting 
merits.  —  Where  the  judgment  of  the  court 
below  is  clearly  right,  under  the  facts  estab- 
lished and  the  law  applicable  thereto,  it  will 
be  affirmed,  without  regard  to  intermediate 
errors  not  affecting  the  merits.  Logansport 
V.  Jordan   (Ind.),  17-415. 

One  cause  of  action  not  proved.  —  A 
general  judgment  on  the  whole  evidence  is 
unaffected  by  a  failure  to  prove  one  or  more 
causes  of  action  where  the  others  have  been 
proven,  and  the  judgment  will  not  be  re- 
versed for  such  failure.  Leathe  i).  Thomas 
(111.),  4-79. 

One  bad  count  in  declaration.  —  Under 
the  Maryland  Code  of  1904  providing  that  a 
judgment  or  verdict  shall  not  be  reversed 
"  if  there  be  one  good  count  in  the  declara- 
tion," a  judgment  will  not  be  reversed  for 
any  error  in  reference  to  one  count  of  a 
declaration  or  the  demurrer  or  plea  thereto, 
where,  for  all  that  appears,  the  judgment 
may  have  been  rendered  by  reason  of  matters 
offered  under  another  count.  Alvey  v.  Hart- 
wig    (Md.),   14-250. 

Defects  in  bill  of  exceptions.  —  A  judg- 
men  of  conviction  in  a  criminal  case  will  not 
be  reversed  on  the  ground  that  the  bill  of 
exceptions  fails  to  disclose  who  subscribed 
the  district  attorney's  name  to  the  informa- 
tion, where  the  bill  shows  that  the  district 
attorney  was  present  at  the  prosecution  and 
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assisted  therein  and  thereby  ratified  the  act 
of  the  person  who  subscribed  his  name  to 
the  information.  State  v.  Guglielmo  (Ore.), 
7-976. 

d.  Error  must  be  prejudicial. 

(1)   In  general. 

Compelling  defendant's  counsel  to  make  open- 
ing statement  as  harmless  error,  see 
Cbiminal  Law,  6  i. 

Direction  of  verdict  as  harmless  error,  see 
Tbial,  6  b. 

Presumption  of  prejudice  from  excluding 
public  from  criminal  trial,  see  Criminal 
Law,  6  e   (2). 

No  reversal   in  absence  of  prejudice. 

—  A  judgment  will  not  be  reversed  for  an 
error  which  has  not  in  some  way  prejudiced 
the  appellant's  rights.  Crescent  Hosiery  Co. 
V.  Mobile  Cotton  Mills  (N.  Car.),  6-164. 

Errors  without  prejudice  to  a  litigant  will 
not  work  a  reversal  of  a  judgment  otherwise 
supported  by  the  evidence  and  the  law. 
Hilligas  t\  Kuns   (Neb.),  20-1124. 

An  appellate  court  will  not  disturb  a  judg- 
ment for  errors  which  did  not  prevent  the 
appellant  from  making  out  a  case  in  the 
trial  court,  or  for  rulings  which,  had  they 
all  been  in  the  appellant's  favor,  would  not 
have  entitled  him  to  a  judgment.  Estate  of 
Dolbeer   (Cal.),  9-795. 

Errors  relied  upon  to  reverse  a  judgment 
must  be  prejudicial  to  the  party  complaining, 
and  where,  from  an  examination  of  the  entire 
record,  it  is  clear  that  the  jury  have  disre- 
garded erroneous  instructions,  and  have  ren- 
dered substantial  justice  by  their  verdict, 
which  is  based  upon  sufficient  evidence  and 
is  not  affected  by  the  other  errors  complained 
of,  the  judgment  will  be  affirmed.  Whitney 
V.  Brown  (Kan.),  12-768. 

In  a  negligence  action  for  personal  injuries, 
a  verdict  and  judgment  for  the  defendant, 
based  on  special  findings  of  the  jury  that 
the  defendant  was  not  negligent  and  that 
the  plaintiff  was  not  in  the  exercise  of  due 
care  at  the  time  of  the  accident,  will  not  be 
disturbed  if  either  finding  is  supported  by 
sufficient  evidence  and  has  been  reached  with- 
out error  in  the  rulings,  instructions,  or 
admission  of  evidence,  though  there  has  been 
error  in  the  other  branch  of  the  case.  Pitcher 
V.  Old  Colony  St.  R.  Co.   (Mass.),  12-886. 

Prejudice  not  remediable  on  appeal. 
—  Errors  constituting  a  sufficient  ground  for 
setting  aside  a  judgment  and  granting  a  new 
trial  must  be  such  that  the  appellant  has 
been  prejudiced,  and  the  prejudice  must  be 
such  as  cannot  be  remedied  on  the  appeal. 
New  Orleans  Terminal  Co.  v.  Teller  (La.), 
2-127. 

Error  not  influencing  jury.  —  A  new 
trial  cannot  be  granted  in  a  criminal  case 
for  the  purpose  of  presenting  evidence  show- 
ing a  mistake  of  one  of  the  state's  witnesses 
when  the  alleged  fact  was  known  to  the 
accused  and  counsel  in  time  to  have  shown 
it  at  the  trial,  and  the  error  could  not  have 
appreciably  influenced  the  jury.  State  «. 
Quigley  (E.  I.),  3-920. 


Error  in  overruling  oballenges  to 
jurors.  —  A  judgment  of  conviction  will  not 
be  set  aside  because  of  alleged  error  in  over- 
ruling a  party's  challenges  for  cause  to  ven- 
iremen, where  it  appears  that  none  of  said 
persons  sat  upon  the  jury,  and  it  does  not 
affirmatively  appear  that  they  were  peremp- 
torily challenged  by  such  party.  Pumphrey 
V.  State   (Neb.),  18-979. 

Rejection  of  juror.  —  An  appellate  court 
will  not  consider  an  exception  to  a  rejection 
of  a  juror,  where  it  appears  that  the  ex- 
cepting party  did  not  exhaust  his  peremptory 
challenges.  Hodgin  V.  Southern  E.  Co. 
(N.  Car.),  10-417. 

Failure  to  find  on  immaterial  issue.  — 
The  failure  of  the  trial  court  to  find  on  an 
immaterial  issue  does  not  warrant  the  grant- 
ing of  a  new  trial.  Puckhaber  v.  Henry 
(Cal.),  14-844. 

Failure  to  make  unnecessary  finding. 

—  In  an  action  on  promissory  notes  where 
judgment  must  necessarily  go  against  the 
plaintiff  in  view  of  a  finding  that  the  con- 
sideration is  illegal,  he  cannot  complain  that 
the  court  failed  to  find  on  certain  affirmative 
defenses  tendered  by  the  answer.  Union  Col- 
lection Co.  V.  Buckman   (Cal.),  11-609. 

Variance  between  pleading  and  proof. 

—  Under  the  Indiana  statute,  a  reviewing 
court,  on  writ  of  error  by  a  defendant  to  a 
judgment  against  him,  will  not  reverse  for  a 
variance  between  the  pleading  and  the  proof, 
if  it  appears  that  the  defendant  was  not  in- 
jured or  misled,  especially  if  the  defendant 
failed  to  call  the  trial  court's  attention  to 
the  variance.  Indianapolis  Traction,  etc., 
Co.  V.  Lawson  (U.  S.),  6-666. 

If eiv  trial  ineffectual.  —  Where  an  action 
for  permanent  damage  to  real  property  is 
barred  by  limitation,  and  the  statute  is  prop- 
erly pleaded,  the  appellate  court  will  not 
reverse  a  judgment  for  the  defendant  for  an 
erroneous  instruction  as  to  permanent  dam- 
age, as  no  good  will  result  from  the  award 
of  a  new  trial.  Cherry  v.  Lake  Drummond 
Canal,  etc.,  Co.   (N.  Car.),  6-143. 

Burden  of  showing  prejudice.  —  Ex- 
ceptions will  be  overruled  unless  they  affirma- 
tively show,  without  aid  from  extrinsic 
evidence,  not  only  that  the  ruling  was  wrong, 
but  that  the  party  complaining  was  ag- 
grieved, so  that  if  the  ruling  would  be  justi- 
fied or  would  be  harmless  to  the  complainant 
upon  any  possible  but  not  improbable 
situation  unexplained  by  the  exceptions,  the 
doings  below  will  not  be  disturbed  or  con- 
demned.    Purinton  v.  Purinton  (Me.),  8-205. 

(2)   Error  in  rulings  on  the  pleadings. 

Special  pleas  overruled.^  Where  special 
pleas  have  been  erroneously  overruled  by  the 
court  upon  demurrer,  but  the  defendant  has 
the  benefit  of  them  upon  the  trial,  the  error 
is  harmless.  Virginia  Bridge,  etc.,  Co.  v. 
Jordan   (Ala.),  5-709. 

Demurrer  overruled.  —  The  overruling 
of  a  demurrer  to  a  count  claiming  damages 
is  not  reversible  error  when  no  evidence  is 
admitted  to  sustain  the  claim.  Columbia 
Nat.  Bank  v.  MacKnight  (D.  C),  10-897. 
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If  the  defendant  in  an  action  for  personal 
injuries,  after  me  overruling  of  a  demurrer 
on  the  grounds  that  the  complaint  did  not 
allege  the  place  of  injury,  pleads  aa  a  de- 
fense facts  arising  by  reason  of  the  law  of 
the  place  where  the  accident  occurred,  then 
he  is  in  no  way  prejudiced  by  the  ruling  of 
the  court  on  the  demurrer.  McClain  ». 
Lewiston  Interstate  Fair,  etc.,  Assoc. 
(Idaho),  20-60. 

Motion  to  strike  denied.  —  A  judgment 
will  not  be  reversed  for  the  refusal  of  the 
trial  court  to  strike  out  irrelevant  allegations 
in  the  petition,  where  it  is  not  shown  and 
it  does  not  appear  that  the  defendant  was 
prejudiced  thereby.  lola  V.  Birnbaum 
(Kan.),  6-267. 

The  refusal  of  a  trial  court  to  sustain  a 
motion  to  strike  nonrecoverable  damages 
from  the  complaint  will  not  be  reversed  on 
appeal.  Woodstock  Iron  Works  t).  Stock- 
dale   (Ala.),  5-578. 

Information  sustained  in  part.—  Error 
cannot  be  predicated  upon  a  ruling  of  the 
court  that  certain  counts  in  an  affidavit  and 
information  were  sufficient  when  the  defend- 
.int  was  acquitted  on  these  counts.  Knox  V. 
State    (Ind.),  3-539. 

Refusal  to  qnasb  defective  counts  of 
indictment.  —  The  refusal  to  quash  defective 
counts  in  an  indictment  is  not  reversible 
error,  if  there  is  a  count  sufficient  to  support 
the  conviction.  People  v.  McCann  (111.), 
20-496. 

Error  cared  by  amendment.  —  An 
erroneous  ruling  overruling  a  demurrer  is 
error  without  prejudice,  where  the  pleading 
assailed  is  afterwards  amended,  and  the  cause 
submitted  and  determined  on  the  amended 
pleading.     Bro>vn  v.  Brown   (Neb.),  8-632. 

A  judgment  will  not  be  reversed  for  error 
of  the  trial  court  in  sustaining  demurrers  to 
certain  counts  in  the  complaint  where  the 
plaintiff  is  thereafter  permitted  to  file  other 
cou«ts  which  substantially  state  the  same 
cause  of  action,  and  under  which  all  of  the 
evidence  which  would  have  been  relevant 
under  the  original  counts  is  admissible. 
Carleton  v.  Central  of  Georgia  R.  Co.  ( Ala. ) , 
16-445. 

Refusal  to  require  statement  of  de- 
fense in  ejectment.  —  The  refusal  to  re- 
quire the  defendants  in  ejectment  to  file  a 
statement  of  the  grounds  of  defense,  if  errone- 
ous, is  harmless  where  the  plaintiffs  are  not 
thereby  embarrassed,  hindered,  or  prejudiced 
in  prosecuting  the  action.  Knight  v.  Grim 
(Va.),  19-400. 

Refusal  to  permit  amendment  to  plea 
where  evidence  in  support  thereof  ad- 
mitted. —  The  action  of  a  referee  in  refusing 
to  allow  the  defendant  to  file  additional  pleas 
during  the  trial  of  a  case,  if  error,  is  with- 
out injury,  where  the  defendant  is  permitted 
to  introduce  evidence  to  support  the  matters 
set  up  in  the  additional  pleas  proffered. 
Atlantic  Coast  Line  R.  Co.  v.  Coachman 
(Fla.),  20-1047. 

Sustaining  demurrer  to  count  of 
complaint  similar  to  others  permitted 
to  stand.  —  Error  in  sustaining  a  demurrer 


to  a  particular  count  of  a  complaint  is  harm- 
less where  there  are  other  counts  so  similar 
that  evidence  which  would  have  supported 
or  justified  a  verdict  under  such  count  would 
equally  have  supported  the  same  verdict 
under  the  other  counts.  Whaley  v.  Sloss 
Sheffield  Steel,  etc.,  Co.   (Ala.),  20-822. 

(3)   Error  in  admission  of  evidence. 

Harmless    error    in    admission    of    irrelevant 
evidence,  see  Ceiminal  Law,  6  m   (8). 

No   reversal  in  absence   of   prejudice. 

—  The  reception  of  incompetent  evidence 
which  it  affirmatively  appears  did  not  preju- 
dice the  party  objecting  thereto,  does  not  con- 
stitute reversible  error.  Vindicator  Consol. 
Gold  Min.  Co.  v.  Firstbrook  (Colo.),  10-1108. 

A  judgment  will  not  be  reversed  on  appeal 
because  of  the  erroneous  admissions  of  evi- 
dence on  the  trial,  where  it  is  clear  that  the 
error  did  not  prejudice  the  appellant.  Eaton 
V.    Blackborn    (Ore.),    16-1198. 

Evidence  favorable  to  appellant.  — 
The  allowance  by  the  trial  court,  over  ob- 
jection, of  an  improper  question  to  a  witness 
is  not  prejudicial  error  if  the  answer  is  favor- 
able to  the  party  objecting.  Green  v.  State 
(Ala.),  15-81. 

Evidence  not  afPecting  result.  —  A 
judgment  will  not  be  reversed  on  appeal  be- 
cause of  the  erroneous  admission  of  evidence 
on  the  trial,  where  it  is  apparent  that  the 
evidence  in  question  did  not  affect  the  result. 
Haurigan  v.  Chicago,  etc.,  E.  Co.  (Neb.), 
16-450. 

A  judgment  will  not  be  reversed  because 
of  the  action  of  the  trial  court  in  overruling 
an  objection  interposed  by  the  defeated  party 
to  one  of  a  series  of  questions  addressed  to  a 
witness  for  the  adverse  party,  where  it  is 
clear  that  the  answer  to  that  particular  ques- 
tion did  not  prejudice  the  party  objecting, 
even  though  the  series  of  questions,  taken  as 
a  whole,  was  of  such  a  character  that  it 
would  have  been  the  duty  of  the  court  to 
exclude  them  on  proper  objection  being  made. 
McCrorey  v.  Thomas  (Va.),  17-373. 

Evidence  on  immaterial  issue.  —  A  re- 
viewing court  will  not  consider  assignments 
of  error  based  upon  the  admission  of  evi- 
dence which  was  admitted  and  used  solely 
upon  the  issue  which  has  become  immaterial 
by  the  verdict  of  the  jury.  Cunningham  v. 
Springer   (U.  S.),  9-897. 

Proof  of  admitted  fact.  —  The  admission 
of  incompetent  evidence  which  merely  goes 
to  prove  an  admitted  fact,  and  has  no  bear- 
ing upon  any  of  the  real  issues  of  the  case, 
is  not  ground  for  reversal.  Western  Union 
Tel.  Co.  V.  Woodard   (Ark.),   13-354. 

Evidence  of  undisputed  or  indisput- 
able fact.  —  Error  cannot  be  predicated  on 
the  admission  of  evidence  to  establish  a  fact 
which  is  admitted  in  the  pleadings  or  which 
is  presumed  to  exist.  Golden  v.  Northern 
Pacific  R.   Co.    (Mont.),   18-886. 

Facts   established   by   other   evidence. 

—  A  judgment  of  conviction  in  a  criminal 
case  will  not  be  reversed  on  appeal  because 
of  the  improper  admission  of  evidence  on  the 
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trial,  wliel-e  tlie  facts  Bought  to  be  established 
by  such  evidence  are  also  clearly  established 
by  defendant's  own  testimonyi  Skaggs  v. 
State  (AJ-k.),  16-622. 

Error  in  admitting  expert  testimony  is 
harmless  where  there  is  other  competent  evi- 
dence to  the  same  effect.  Yergy  v.  Helena 
Light,  etc.,  Co.    (Mont.),  18-1201. 

Vevdict  warranted  by  otlier  evidence. 
—  The  admission  of  irrelevant  testimony  is 
not  prejudicial  error  where  the  party  ob- 
jecting thereto  offers  no  proofs  and  there  is 
no  conflict  in  the  evidence  received  and  the 
evidence  sustains  the  verdict  without  the  ir- 
relevant testimony.  Waldner  r\  Bowden 
State  Bank   (N.  Dak.),  3-847. 

Anjr  othep  verdict  itiipossible.  —  The 
appellate  court  is  not  obliged  to  determine 
the  admissibility  of  evidence  alleged  by  the 
appellant  to  have  been  erroneously  received 
on  the  trial,  where  it  appears  from  evidence 
properly  in  the  record  that  the  verdict  of 
the  jury  could  hot  have  been  different  from 
what  it  was  if  the  evidence  In  question  had 
been  excluded.  Carscallan  V,  Cojur  D'Alene, 
etc.,  Transp.  Co.   (Idaho),  16-544. 

Decree  siistaiued  "by  otlse*  evidence.  ." 
Where  the  competent  evlflenoe  in  the  record 
is  sufficient  to  sustain  the  decree,  it  will  hot 
be  disturbed  on  appeal  because  incompetent 
evidence  appears  in  the  record.  PAtrifck  i). 
Kirkland   (Fla.),   12-540. 

A  decree  in  equity  will  not  be  reversed  be- 
cause of  the  fact  that  the  record  contains 
some  incompetent  evidence,  if  it  contains 
sufficient  competent  evidence  to  sustain  the 
decree,  and  the  decree  recites  that  the  chan- 
cellor's findings  Were  based  upon  the  report 
of  the  master  and  the  evidence  contained 
therein,  and  the  master's  report  states  that 
he  did  not  consider  the  incompetent  evidence. 
Champion  i).  McCarthy   (111.),  10-517. 

Where  testimony  made  incompetent  by 
statute  appears  in  a  record,  and  there  is  also 
sufficient  competent  testimony,  including  that 
of  the  defendant,  to  sustain  the  decree  against 
the  defendant,  he  is  not  harmed  by  the  ap- 
pearance of  such  incompetent  testimony  in 
the  record.  Patrick  V.  Kirkland  (Fla.)., 
12-540.  • 

Trial  -wltliont  jtiry.  —  An  appellate  court 
will  not  reverse  a  judgment  for  an  erroneous 
admission  of  evidence,  where  the  trial  was 
without  the  intervention  of  the  jury  and  the 
record  shows  that  there  was  abundant  com- 
petent evidence  to  justify  the  finding  of  the 
court.    Pratt  v.  Davis  (111.),  8-197. 

Bebttttil  evidence.  —  It  seems  that  where 
the  judge  at  ft  trial  has  allowed  rebutting 
evidence  to  be  given,  the  court  of  criminal 
appeal  will  not  quash  a  conviction  upon  the 
ground  that  it  does  not  agree  with  the  way 
in  which  the  judge  at  the  trial  exercised  his 
discretion,  unless  there  was  something  in  the 
rebutting  evidence  in  the  nature  of  a  trap, 
which  resulted  in  an  injustice  to  the  pris- 
oner.    Rex  V.  Crippen  (Eng.),  20-6.5S. 

Hearsay  evidence.  —  A  conviction  will 
not  be  reversed  for  the  giving  of  hearsay  evi- 
dence which  was  not  responsive  to  the  ques- 
tions asked,  where  the  court  instructed  the 


jury  not  to  consider  it,  and  no  prejudice 
therefrom  appears.  State  v.  Osborne  (bre.)j 
20-627. 

(4)  Error  in  exclusion  of  evidence. 

Same   evidejlce   ^fter-nrards   adxnittedi 

— -  Error  in  sustaining  an  objection  to  a  ques- 
tion is  Without  prejudice,  it  the  same  ques- 
tion is  afterwards  asked  and  answered.  Ed- 
wards t>.  State   (Nev.),  5-312. 

Assuming  that  a  ruling  of  the  trial' court 
exfiluding  certain  questions  addressed  to  a 
witness  On  cross-esaniination  Is  erroneous, 
the  error  is  harmless  Where  counsel  is  after- 
wards permitted  to  interrogate  the  witness 
fully  in  regard  to  the  same  matters,  upon 
making  him  his  own  witness.  St.  Louis,  etc., 
R.  Co.  V.  Raines  (Ark.),  17-1. 

Same  evidence  previttnsly  given  by 
Witness.  —  A  refusal  to  permit  a  witness  to 
answer  a  propei'  question  Is  not  so  prejudicial 
as  to  constitute  reversible  error  Where  the 
witness  has  testified  to  substantially  the  Same 
facts  sought  to  be  elicited  by  the  question. 
Taylor  v.  Modern  Woodmen   (Wash.),  7-607. 

Facts  fonbd  by  jnry.  —  The  ruling  of  a 
trial  court  In  sustaining  an  objection  to  a 
question  put  to  a  witness,  even  though  con- 
ceded to  be  erroneous.  Will  be  considered  on 
appeal  as  harmless  error  where  it  appears 
that  the  jury  found  as  a  fact  the  conclusion 
sought  to  be  established  by  the  question  ob- 
jected to.  Indianapolis  Tractibn,  etc.,  Co. 
V.  Kidd  (lud.),  10-942. 

Testimony  not  affeeting  result.  —  It  is 
no  ground  to  reverse  a  judgment  of  nonsuit 
that  the  court  excluded  evidence  which,  even 
if  admissible,  would  not  have  materially 
changed  the  scope  and  effect  of  the  evidence 
which  Was  admitted.  Stewart  v.  Savannah 
Electric  CO.    (Ga.),   17-1085. 

Although  proof  of  a  foreign  record  was 
erroneously  rejected  by  the  trial  court,  such 
ruling  may  be  held  to  have  been  without 
prejudice  to  plaintiff,  where  it  appears  that 
if  such  record  proof  had  been  received,  he 
would  have  failed  to  substantiate  his  cause 
of  action  by  a  fair  preponderance  of  the  evi- 
dence. Miller  v.  Northern  Pacific  H.  Co. 
(N.  D.),  19-1215. 

Bill  of  esceptions  not  containing  all 
evidence.  —  Upon  a  writ  of  error,  where  all 
of  the  evidence  is  not  incorporated  in  the  bill 
of  exceptions,  an  appellate  court  is  not  war- 
ranted In  holding  that  error  was  committed 
by  the  trial  court  in  excluding  proffered  testi- 
mony. Unless  the  relevancy  and  materiality 
thereof  are  clearly  made  to  appear.  Palk 
H.  Kimmerle   (Fla.),  17-839. 

(5)   Other  errors  in  relation  to  evidence. 

Question  allowed  but  not  ansivered.  — 

An  appellant  cannot  base  an  assignment  of 
error  on  a  question  asked  at  the  trial  of  a 
cause,  which  was  not  answered  though  an 
objection  thereto  was  overruled.  District  of 
Columbia  v.  Duryee  (D.  C),  10-675. 

It  is  not  reversible  error  to  overrule  an 
objection  to  a  question  where  the  witness 
does  not  a^iswer,  Birmingham  R.,  etc.,  Co. 
i:  Baker  (Ala.),  18-477. 
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Evidence  offered  but  not  received.  — 

It  is  no  ground  for  a  new  trial  in  an  action 
for  assault  and  batterj'  that  the  plaintiff's 
counsel  persistently  endeavored  to  prove  the 
plaintiff's  general  reputation,  where  it  ap- 
pears that  no  witness  testified  as  to  his  repu- 
tation. Birmingham  R.,  etc.,  Co.  v.  Mason. 
(Ala.),  6-929. 
Withdrawal  of  incompeteiit  evidence. 

—  The  admission  of  evidence  applicable  to 
one  only  of  the  counts  of  an  indictment  does 
not  become  prejudicial  to  the  defendant  on 
the  quashing  of  such  count  where  the  evi- 
dence is  thereupon  witlidrawn  and  the  court 
Instructs  the  jury  not  to  consider  it.  Rex 
V.  Hughes    (Can.),   19-534. 

Exclusion  of  evidence  improperly  ad- 
mitted. —  In  an  action  for  personal  injuries 
resulting  in  a  hernia,  wherein  physicians  are 
allowed  to  testify  on  redirect  examination  in 
reference  to  strangulated  hernia  although  the 
question  is  not  raised  either  on  direct  or  cross 
examination,  and  the  testimony  is  subse- 
quently stricken  on  the  plaintiff's  motion,  the 
admission  of  such  testimony  and  its  subse- 
quent exclusion  cannot  improperly  influence 
the  jury.  Gascoigne  r.  Metropolitan  West 
Side  El.  R.  Co.   (111.),  16-115. 

Error  cured  by  subsequent  testimony. 

—  A  ruling  by  the  trial  court  on  the  cross- 
examination  of  a  physician  on  a  trial  for 
malpractice,  that  the  witness  need  not  give 
the  technical  names  of  certain  muscles  of 
the  human  body,  to  which  he  has  referred 
in  his  testimony,  does  not  constitujte  revers- 
ible error,  where  the  witness  is  permitted  to 
describe  such  muscles  fully,  and  where  coun- 
sel conducting  the  cross-examination  has 
previously  stated  that  he  does  not  desire  the 
technical  names  but  only  a  general  descrip- 
tion.    Burton  v.  Neill    (Iowa),   17-532. 

(6)  Error  in  instructions. 

Harmless  error  in  general.  —  Harmless 
error  in  an  instruction  to  the  jury  affords  no 
ground  for  a  reversal.  State  v.  Martin 
(N.  J.),  18-986. 

Verdict  manifestly  correct.  —  The  giv- 
ing of  an  erroneous  instruction  is  not 
reversible  error  where  the  evidence  is  undis- 
puted and  the  jury  find  a  correct  verdict. 
Woods  V.  Carl   (Arlc),  5-423. 

A  judgment  for  defendant  will  not  be  re- 
versed on  appeal  because  of  error  in  an  in- 
struction given  by  the  court  below,  when  it 
is  clear  that  a  recovery  by  the  plaintiff 
would  have  been  unauthorized  in  any  view 
of  the  case.  Munier  v.  Zachary  (la.), 
16-526. 

Where,  in  a  suit  for  the  price  of  goods  sold 
and  delivered,  the  evidence  justifies  a  per- 
emptory instruction  for  the  plaintiff,  and  the 
verdict  is  for  an  amount  warranted  by  the 
evidence,  the  defendant  cannot  complain  of 
error  in  the  instructions  to  the  jury.  Cun- 
ningham Mfg.  Co.  V.  Rotograph  Co.  (D.  C), 
13-1147. 

Jury  not  misled.  —  A  judgment  of  con- 
viction for  murder  in  the  first  degree  will 
not  be  rever=!pd  for  the  giving  of  an  instruc- 
tion  as   to   the   eredibilitj'   of   witnesses   and 


the  mode  of  impeaching  them,  though  the 
instruction  was  technically  erroneous,  where 
it  is  not  apparent  that  the  jury  could  have 
been  misled  thereby,  and  it  is  obvious  that 
the  verdict  was  correct.  State  v.  Fuller 
(Mont.),  9-648. 

Prejudicial  error  does  not  follow  from  an 
erroneous  instruction  where  it  is  evident  that 
no  harm  resulted  therefrom.  Thus  where  a 
correct  statement  of  the  law  has  been  re- 
peatedly given  in  other  instructions,  a  judg- 
ment of  conviction  in  a  criminal  case  will 
not  be  reversed  because  of  the  granting  of 
an  erroneous  instruction  that  the  jury  shall 
not  convict  the  defendant  unless  upon  all  the 
evidence  "  or  want  of  evidence "  the  defend- 
ant's guilt  is  established  beyond  a  reasonable 
doubt,  the  solecism  in  the  language  of  the 
instruction  being  so  obvious  as  to  be  im- 
possible for  the  jury  to  have  been  misled. 
Dillon  V.  State   (Wis.),  16-913. 

Although  the  jury  should  conform  to  the 
Instructions  of  the  court  upon  matters  of 
law,  yet  if  it  appears  to  the  appellate  tri- 
bunal that  an  instruction  was  erroneous,  it 
will  not  grant  a  new  trial  because  the  verdict 
was  contrary  to  such  erroneous  instruction. 
O'Neill  V.  Thomas  Day  Co.   (Cal.),  14-970. 

Error  cured  by  otber  instructions.  — 
In  a  prosecution  under  an  indictment  for 
killing  an  officer,  the  failure  of  the  trial 
court  to  give  a  requested  instruction  to  the 
jury  to  disregard  the  characterization  of  the 
accused  by  the  prosecuting  attorney  in  argu- 
ment as  "  outlaw "  is  not  prejudicial  error 
where  the  instructions  show  the  standing  of 
the  accused  before  the  court  and  the  nature 
of  the  offense  with  which  he  is  charged. 
State  V.  Horner   (N.  Car.),  4-841. 

Instructions  must  be  considered  as  a.  whole, 
and  when  so  considered,  if  they  are  substan- 
tially correct  and  could  not  have  misled  the 
jury  to  the  prejudice  of  the  accused,  a  judg- 
ment of  conviction  will  not  be  reversed 
because  some  instruction  considered  alone 
may  be  subject  to  criticism.  State  1).  Megor- 
den   (Ore.),  14-130. 

Instruction  on  abstract  proposition 
of  law.  —  An  appellate  court  will  not  decide 
whether  an  instruction  requested  and  refused 
embodies  a  correct  statement  of  a  proposition 
of  law,  where  it  seems  that  the  refusal  was 
based  on  the  ground  that  the  evidence  did 
not  show  a  state  of  facts  that  made  the  propo- 
sition determinative  of  the  controversy, 
Pratt  V.  Davis    (111.),   8-197. 

Instruction  as  to  immaterial  matter. 
—  An  erroneous  instruction  to  the  jury  on  a 
matter  not  involved  in  the  issue  being  tried, 
and  which  could  not  have  misled  them  or 
affected  them  in  their  determination  of  the 
questions  before  them  for  decision,  affords  no 
ground  for  a  reversal.  State  v.  Maioni 
(N.  J.),  20-204. 

e.  Error  must  appear  from  record. 
(1)    In  general. 

Denial  of  motion  for  nonsuit.  —  In  an 

action    for    damages    for    negligent    delay    in 
delivering  a  telegram,  an  alleged  ground  of 
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nonsuit  that  the  plaintiff  failed  to  show  that 
any  claim  for  damages  was  presented  within 
the  time  stipulated  upon  the  telegram,  need 
not  he  considered  on  appeal  where  the  stipu- 
lation relied  on  does  not  appear  on  the  tele- 
gram printed  in  the  record.  Smith  v.  West- 
ern Union  Tel.  Co.  (S.  Car.),  12-654. 

Remarks  by  court.  —  A  statement  of  the 
trial  court  to  a  witness  held  not  reversible 
error,  the  ground  of  the  objection  not  being 
sufficiently  clear  in  the  record.  Lingerfelt  v. 
State  (Ga.),  5-310. 

Where  the  court  expresses  an  opinion  as 
to  improper  testimony  sought  to  be  elicited 
from  a  witness  on  the  stand,  such  action  on 
the  part  of  the  court  will  not  be  held  to  be 
reversible  error,  unless  the  appellate  court 
can  say  that  it  probably  influenced  the  ver- 
dict of  the  jury.  Evers  v.  State  (Neb.), 
19-96. 

Remarks  by  prosecuting  attorney.  — 
On  an  appeal  from  a  conviction  for  crime,  an 
appellate  court  will  not  consider  an  assign- 
ment of  error  based  upon  alleged  improper 
remarks  made  by  the  prosecuting  attorney, 
where  the  remarks  are  not  set  out  in  the 
bill  of  exceptions,  though  they  are  assigned 
as  a  ground  for  a  new  trial.  State  v.  James 
(Mo.),  5-1007. 

Conversation  by  attorney  'with  juror. 
—  In  a  prosecution  for  murder,  alleged  error 
in  the  admission  of  testimony  and  the  con- 
duct of  counsel  for  the  state  in  conversing 
with  a  juror  cannot  be  reviewed  where  the 
grounds  of  error  are  not  verified  by  bill  of 
exceptions.  Schwartz  v.  State  (Tex.), 
11-620. 

Misapprehension  of  facts  by  trial 
court.  —  On  appeal  from  the  Pennsylvania 
superior  court  to  supreme  court  in  a  cause 
originating  in  the  court  of  common  pleas,  the 
supreme  court  will  review  the  judgment  in 
the  light  of  the  record  and  will  not  consider 
a  specification  of  error  based  on  the  superior 
court's  misapprehension  of  facts  resulting 
from  the  inadvertence  of  counsel  in  present- 
ing the  case.  Philadelphia  v.  Pennsylvania 
Institution,  etc.  (Pa.),  6-437. 

Verdict  excessive.  —  A  reviewing  court 
will  not  set  aside  a  verdict  for  the  plaintiflf 
in  an  action  for  damages  for  personal  in- 
juries on  the  ground  that  it  is  excessive  and  is 
contrary  to  the  law  and  the  evidence,  where 
the  record  fails  to  disclose  the  trial  court's 
reasons  for  denying  a  motion  for  new  trial 
based  on  those  grounds.  Bass  v.  Cleveland, 
etc.,  R.  Co.   (Mich.),  7-718. 

Judgment  justified  by  record.  —  A 
judgment  refusing  in  general  terms  to  grant 
specific  relief  will  be  affirmed  if  the  record 
shows  that  any  valid  objection  was  raised 
to  the  petition.  Marietta  Chair  Co.  v.  Hen- 
derson (Ga.),  2-83. 

Summoning  bystander  as  juror.  —  An 
objection  to  the  summoning  and  impaneling 
of  bystanders  in  the  place  of  regular  jurors 
who  had  been  excused  is  not  available  on 
appeal  where  the  record  does  not  show  that 
the  defendant  had  exhausted  his  peremp- 
tory challenges,  YoTk  c,  State  (Ark,),  18- 
944, 


(2)  Error  in  rulings  on  the  pleadings. 

Overruling  of  demurrer.  —  An  appellate 
court  will  not  review  the  overruling  of  a  de- 
murrer where  neither  the  demurrer  nor  its 
substance  is  set  out  in  the  brief  of  appel- 
lant's counsel.  Knickerbocker  Ice  Co.  v. 
Gray  (Ind.),  6-607. 

An  assignment  of  error  on  appeal  on  the 
ground  that  the  lower  court  improperly  over- 
ruled a  demurrer  is  bad  where  the  record 
does  not  show  that  the  demurrer  was  ever 
called  up  or  acted  upon  by  the  lower  court. 
Mobile,  etc.,  E.  Co.  v.  Ridley  (Tenn.),  4-925. 

Denial  of  motion  to  strike  out  plea. 
—  An  appellate  court  will  not  consider  an 
assignment  of  error  based  on  the  trial  court's 
denial  of  a  motion  to  strike  out  the  pleas, 
unless  the  motion,  pleas,  and  rulings  thereon 
are  set  out  in  the  bill  of  exceptions.  Harri- 
son V.  Alabama  Midland  R.  Co.  (Ala.), 
6-894. 

Denial  of  motion  to  quash  informa- 
tion. —  The  overruling  of  a  motion  to  quash 
an  information  in  a  criminal  prosecution  will 
not  be  reviewed  on  appeal,  where  the  ground 
upon  which  the  motion  was  based  is  not  ap- 
parent upon  the  face  of  the  information  and 
is  not  incorporated  in  the  record  by  a  proper 
bill  of  exceptions.  Quillin  v.  Commonwealth 
(Va.),  8-818. 

(3)  Error  in  rulings  on  the  evidence. 

Admission  of  evidence.  —  An  assignment 
of  error  in  exceptions  pendente  lite  or  in  a 
motion  for  a  new  trial,  that  the  court  erred 
in  refusing  to  rule  out  the  testimony  of  a 
witness  does  not  present  a  question  ■  for  re- 
view when  the  testimony  in  question  is  not 
set  forth  in  connection  with  the  assignment 
of  error  and  no  statement  thereof  is  attached 
as  an  exhibit.  Georgia  Co-operative  F. 
Assoc.  V.  Borchardt    (Ga.),  3-472. 

Exclusion  of  evidence.  —  An  appellate 
court  will  not  review  a  ruling  excluding  evi- 
dence where  the  record  does  not  disclose  the 
purpose  for  which  the  evidence  was  offered 
or  the  ground  of  objection  to  its  exclusion. 
Lambert  v.  Hamlin  (N.  H.),  6-713. 

An  appellate  court  will  not  review  alleged 
errors  in  the  exclusion  of  evidence,  where 
the  record  neither  points  out  any  speeiiic 
evidence  offered  and  excluded  nor  shows  any 
exceptions  to  the  action  of  the  trial  court, 
though  the  evidence  is  pointed  out  in  the 
brief.    Priddy  v.  Boice   (Mo.),  9-874. 

(4)  Error  in  instructions. 

Failure  to  instruct.  —  A  judgment  for 
the  plaintiff  in  an  action  for  damages  for 
personal  injuries  will  not  be  reversed  for 
the  failure  of  the  trial  court  to  instruct  the 
jury  on  the  question  of  contributory  negli- 
gence, where  the  record  fails  to  show  any 
allusion  to  that  question  at  the  trial.  Bass 
V.  Cleveland,  etc.,  R.  Co.   (Mich.),  7-718. 

Alleged  error  in  failing  to  give  an  instruc- 
tion will  not  be  reviewed  where  the  instruc- 
tion is  not  referred  to  in  the  "points  and 
authorities "  portion  of  the  party's  brief, 
and  it  is  not  pointed  put  vl^at  t^atJmpny  ths 
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instruction  could  have  applied  to.  Knapp  t'. 
State  (Ind.),  11-604. 

Where  the  bill  of  exceptions  shows  that 
all  the  charges  given  by  the  court  to  the 
jury  are  not  brought  to  the  appellate  court, 
a  mere  refusal  to  give  a  requested  charge  will 
not  be  held  error,  since,  even  if  the  requested 
charge  is  correct  in  terms,  a  charge  suf- 
ficiently covering  the  point  may  have  been 
given.    Thompson  v.  State  (Fla.),  19-116. 

Giving  or  refusal  of  instructions.  — 
An  appellate  court  will  not  consider  assign- 
ments of  error  based  upon  the  giving  or  re- 
fusal of  instructions,  where  the  proper  and 
specific  exceptions  to  the  trial  court's  rulings 
do  not  appear  in  the  bill  of  exceptions;  and 
this  is  so  even  though  the  record  shows 
that  such  exceptions  were  incorporated  in  a 
motion  for  a  new  trial,  and  though  the  bill 
of  exceptions  contains  a  general  exception  to 
the  denial  of  the  motion,  if  it  appears  that 
some  of  the  instructions  complained  of  are 
correct  statements  of  law.  Koch  v.  State 
(Wis.),  5-389. 

The  giving  and  refusal  of  instructions  in  a 
criminal  prosecution  will  not  be  reviewed  on 
appeal  unless  the  instructions  have  been 
made  part  of  the  record  by  incorporation  in 
the  bill  of  exceptions,  though  they  have 
been  copied  into  the  record  by  the  clerk  of 
his  own  motion.  State  v.  Ruck  (Mo.),  5- 
976. 

An  appellate  court  will  not  consider  as- 
signments of  error  based  on  the  giving  and 
refusal  of  instructions  where  the  record  fails 
to  show  that  all  the  instructions  are  em- 
braced in  the  transcript.  Knickerbocker  Ice 
Co.  V.  Gray   (Ind.),  6-607. 

An  appellate  court  will  not  review  the 
action  of  the  trial  court  in  refusing  instruc- 
tions, where  the  rejected  prayers,  though  con- 
tained in  the  transcript,  are  not  contained  in 
the  bill  of  exceptions.  Phillips  v.  Washing- 
ton, etc.,  R.  Co.    (Md.),  10-334. 

An  assignment  of  error  based  on  the  re- 
fusal of  an  instruction  will  be  disregarded, 
where  the  record  does  not  show  what  prayers 
were  granted  by  the  trial  court,  as  the  re- 
jected instruction  may  have  been  covered  by 
the  other  instructions  given.  Kecoughtan 
Lodge  V.  Steiner   (Va.),  10-256. 

On  appeal,  an  instruction  will  not  be  held 
erroneous  on  the  ground  that  it  ignores  a 
"  paper  writing  "  between  the  parties,  if  such 
instrument  is  not  in  the  record.  Oldenburg 
V.  Dorsey   (Md.),  5-841. 

Where  evidence  is  admitted  in  the  course 
of  a  trial  for  certain  purposes,  an  exception 
to  a  paragraph  in  the  charge  of  the  court, 
which  declares  that  this  evidence  was  prop- 
erly admitted  for  these  purposes,  in  the 
absence  of  any  request  to  the  court  to  ex- 
clude any  specific  evidence  or  to  limit  its 
effect,  and  in  the  absence  of  any  objection  or 
exception  to  its  admission,  or  of  any  specifi- 
cation of  the  particular  evidence  challenged, 
is  unavailing,  because  in  such  a  ease  the 
record  fails  to  prove  the  error,  and  the  pre; 
sumption  that  the  action  of  the  court  below 
was  right  must  prevail,  \Y?^re  v.  Unite(^ 
States  (U,  S,),  12-83.^, 


Necessity  for  incorporating  evidence. 

—  To  review  the  giving  of  an  instruction 
which  attempts  to  state  the  law  applicable  to 
facts  which  the  court  says  are  shown  by  the 
evidence,  it  is  not  necessary  that  the  evidence 
shall  be  in  the  record.  State  ».  Tillet  (Ind.), 
20-1262. 

f.  Who  may  allege  error. 

Assignment  of  cross-error  by  appellee. 

—  On  appeal  by  a  complainant  from  a  decree 
dissolving  an  injunction  and  allowing  the 
defendant  a  certain  sum  for  attorney's  fees 
as  damages  on  an  injunction  bond,  where 
there  is  no  cross-appeal  by  the  defendant,  the 
appellate  court  will  not  consider  an  assign- 
ment of  cross-error  based  upon  the  amount 
allowed  for  fees.  Griffith  v.  Vicksburg 
Waterworks  Co.    (Miss.),  8-1130. 

g.  Errors  not  available. 

(1)   Question  not  raised  below. 

Defense  of  statute  of  limitations  not  raised 
below,  see  Limitation  of  Actions, 
8  b  (1). 

General  mle  stated. —  A  question  not 
presented  for  the  consideration  of  the  trial 
court  cannot  be  made  the  subject  of  argu- 
ment on  appeal.  Keil  v.  Wright  (Iowa), 
14-549. 

An  appellate  court  will  not  reverse  a 
judgment  for  an  order  to  which  the  atten- 
tion of  the  trial  court  was  not  called. 
Gardner  v.  Metropolitan  St.  R.  Co.  (Mo.). 
18-1166. 

Points  not  raised  in  the  pleadings  and  not 
passed  on  by  the  trial  judge  cannot  be  made 
for  the  first  time  in  the  bill  of  exceptions. 
Whitney  v.  Central  Georgia  Power  Co. 
(Ga.),  19-982. 

Irregularities  not  objected  to  below. 

—  Irregularities  which  are  capable  of  being 
corrected  in  the  trial  court  must  be  called 
to  the  attention  of  that  court,  or  they  will 
be  deemed  to  have  been  waived.  They  can- 
not be  objected  to  for  the  first  time  on  ap- 
peal.   Hobbs  V.  State  (Tenn.),  17-177. 

Fact  assumed  below.  —  In  an  action 
against  a  city  and  a  street  railroad  company 
for  the  death  of  the  plaintiff's  decedent  by 
an  alleged  obstruction  on  a  sidewalk,  where 
both  the  court  and  counsel  for  both  parties 
at  the  trial  assumed  as  a  fact  that  the  street 
on  which  the  decedent  fell  was  one  of  the 
public  streets  of  the  city  and  within  its  cor- 
porate limits,  the  defendants  cannot  object 
for  the  first  time  on  appeal  that  there  was 
no  proof  of  such  fact  in  the  record.  Wood- 
son V.  Metropolitan  St.  Ry.  Co.  (Mo.), 
20-1039. 

Matters  not  specified  in  objections  to 
decree.  —  On  an  appeal  to  the  supreme  ju- 
dicial court  from  a  decree  of  the  probate 
court  revoking  a  former  decree  of  adoption 
on  the  ground  of  undue  influence,  the  de- 
fenses of  laches,  the  statute  of  limitations, 
and  ratification  of  the  adoption  by  the  foster 
parent  are  not  properly  open  to  the  appel- 
JftSt,  \vberfi  no  ^bjep^ions  ^q  the  decree  (5t\ 
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those   grounds   have   been    filed.     Phillips   i\ 
Chase   (Mass.),  17-544. 
Constitutionality      of      statute.  —  The 

constitutionality  of  a  statute  permitting  sub- 
stituted service  of  process  cannot  be  ques- 
tioned for  the  first  time  on  appeal.  Hass  v. 
Leverton   (Iowa),  5-974. 

The  court  on  appeal  will  not  consider  the 
constitutionality  of  a  statute  involved  in  the 
proceeding,  unless  a  question  as  to  its  con- 
stitutionality has  been  raised.  State  v. 
Perkins   (Iowa),  20-1217. 

The  failure  of  the  appellee  to  point  out 
and  rely  upon  a  proposition,  such  as  the  un- 
constitutionality of  a  statute  disclosed  by 
the  record,  will  not  cause  the  appellate  court 
to  ignore  such  proposition  if  it  will  prevent 
a  reversal  of  the  judgment.  ICraus  v.  Leh- 
man  (Ind.),  15-849. 

Adoption  of  improper  remedy.  —  The 
objection  that  the  plaintiff  has  not  pursued 
a  proper  remedy  cannot  be  raised  for  the 
first  time  on  appeal.  Savannah,  etc.,  E.  Co. 
r.  Talbot   (Ga.),  3-1092. 

A  judgment  rendered  on  the  pleadings  be- 
cause the  plaintiff's  reply  was  frivolous  will 
not  be  disturbed  on  appeal  on  the  ground 
that  the  relief  should  have  been  in  the  form 
of  an  order  striking  out  the  reply  as  sham, 
where  the  propriety  of  the  procedure  was  not 
questioned  either  in  the  trial  court  or  on  the 
argument  of  the  appeal.  Dahlstrom  r. 
Gemunder   (N.  Y.),  19-771. 

Xiegal  action  treated  as  equitable.  — 
Where  in  an  action  at  law  the  answer  of 
the  defendant  sets  up  an  equitable  defense 
but  asks  no  affirmative  equitable  relief,  the 
court  does  not  err  in  treating  the  case  as 
one  in  equity;  and  where  the  defendant  fails 
to  preserve  an  exception  to  this  action  of 
the  court  but  proceeds  with  the  case  as  if 
it  were  properly  cognizable  in  equity,  he 
cannot,  on  appeal,  assign  the  action  of  the 
court  as  error.  Kessner  v.  Phillips  (Mo.), 
3-1005. 

Suit  by  wrong  party.  —  The  objection 
that  an  action  brought  by  a  general  guard- 
ian in  his  own  name  should  have  been 
brought  in  the  name  of  the  ward  cannot  be 
raised  for  the  first  time  on  appeal,  as  it  is 
a  matter  of  abatement.  Randall  v.  Lonstrof 
(Wis.),  5-371. 

Defect  of  parties.  —  In  an  action  for 
personal  injuries  caused  by  the  bite  of  a 
vicious  dog,  the  question  of  a  defect  of 
parties  when  not  raised  by  either  demurrer 
or  answer  is  waived  and  cannot  be  taken  ad- 
vantage of  on  appeal.  Grissom  i:  Hofius 
(Wash.),  4-125. 

By  answering  over  after  his  demurrer  for 
defect  of  parties  has  been  overruled,  a  party 
waives  his  right  to  raise  the  question  on  ap- 
peal.   Adams  v.  Clark    (Colo.),   10-774. 

Where  the  guardian  of  an  infant  is  treated 
as  the  plaintiff  by  the  parties  and  the  lower 
court,  he  will  be  so  regarded  on  appeal,  and 
the  parties  will  be  held  to  that  theory. 
Campbell  7'.  Fichter   (Ind.),  11-1089. 

Misjoinder  of  parties. —  The  question 
of  misjoinder  of  parties,  or  of  causes  of 
action,  or  of  defect  of  parties  must  be  prop- 


erly taken  advantage  of  in  apt  time  in  the 
trial  court,  or  the  same  will  be  treated  as 
waived  in  the  supreme  court.  Kansas  City, 
etc.,  R.  Co.  V.  Shult  (Okla.),  20-255. 

Appellant  not  a  party  belonr.  —  Where 
in  the  winding  up  of  insolvent  corporations, 
the  receiver  institutes  proeeedingSi  by  peti- 
tion against  certain  stockholders  for  "the  en- 
forcement of  their  liability  for  unpaid  sub- 
scriptions to  th3  extent  required  for  the  pay- 
ment of  the  claims  of  certain  creditors,  aiid 
the  trial  court  holds  the  stockholders  liable 
to  the  extent  required  for  the  payment  of 
the  claims  of  some  of  the  creditors,  but  ex- 
cludes from  the  claims  entitled  to  contribu- 
tion the  claim  of  a  person  who  is  also  a 
stockholder,  and  such  person  is  a  party  to 
the  record  but  only  as  a  defendant  stock- 
holder, and  from  the  latter  part  of  the 
decree  such  stockholder  enters  an  appeal  in 
due  form  and  files  his  petition  of  appeal  in 
the  appellate  court,  and  the  respondents, 
who  are  the  other  delinquent  stockholders, 
answer  the  petition  of  appeal  but  in  their 
answers  raise  no  question  of  the  appellant's 
riQclit  to  appeal,  an  objection  which  is  first 
raised  at  the  hearing  of  the  appeal  that  the 
appellant  had  no  such  status  as  a  party  in 
the  trial  court  as  would  entitle  him  to  ap- 
peal from  so  much  of  the  decree  as  denied 
relief  to  the  receiver  in  respect  to  his  claim, 
comes  too  late.  Easton  Nat.  Banlc  v.  Amer- 
ican Brick,  etc.,  Co.   (N.  J.),  10-84. 

SiiSiciency  of  declaration,  complaint 
or  petition.  —  The  objection  that  a  declara- 
tion is  not  sufficient  to  authorize  a  recovery 
cannot  be  raised  for  the  first  time  on  appeal. 
Joliet  Stove  Works  v.  Kiep   (111.),  12-227. 

An  objection  to  the  sufficiency  of  the  alle- 
gations of  the  complaint  is  tpo  late  when 
made  for  the  first  time  in  the  supreme  court, 
where  the  complaint  would  be  amended  as  a 
matter  of  course  if  objection  had  been  made 
before.  First  National  Bank  r.  Warner  (N. 
Dak.),   17-213. 

Where  no  objections  are  pointed  out  or 
urged  by  an  appellant  in  regard  to  the  suf- 
ficiency of  the  complaint,  any  question  rela- 
tive to  its  sufficiency  will  be  considered  as 
waived.  Morrison  v.  Indianapolis,  etc.,  R. 
Co.    (Ind.),  9-587. 

When  a  complaint  is  attacked  for  the  first 
time  in  an  appellate  court,  it  will  be  upheld 
if  the  facts  alleged  are  sufficient  to  bar 
another  suit  for  the  same  cause  of  action. 
Indianapolis  Traction,  etc.,  Co.  (".  Kidd 
(Ind.),  10-942. 

The  question  whether  a  petition  states  a 
cause  of  action  or  discloses  grounds  su.fficient 
for  the  granting  of  eqviitable  relief  may  be 
raised  at  any  stage  of  the  proceedings  in  the 
appellate  court  up  to  and  including  the  filing 
of  a  motion  for  a  rehearing.  Vila  r.  Grand 
Island  Electric  Light,  etc.,  Co.    (Neb.),  4-59. 

Complaint  indefinite.  —  An  indefinite 
allegation  of  a  fact  in  a  complaint  cannot 
be  first  attacked  on  appeal,  where  the 
record  shows  that  the  evidence  is  positive 
as  to  the  fact,  and  such  evidence  was  not 
objected  to.  Mitchell  v.  Monarch  Elevator 
Co.    (N.  Dak.),   11-1001, 
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Amendment      improperly      allowed.  — 

The  Maryland  court  of  appeals  will  not  re- 
view the  action  of  the  trial  court  in  per- 
mitting the  plaintiff  in  an  action  of  assump- 
sit to  file  an  amended  declaration  in  trover, 
where  no  exception  thereto  is  taken  by 
the  defendant.  Swartz  v.  Gottlieb-Bauern- 
Sehmidt-Straus Brewing   Co.    (Md.),  16-1156. 

New  matter  pleaded  in  reply.  —  An 
assignment  of  error  that  the  court  permitted 
the  plaintiff  to  plead  new  matter  in  the 
reply  to  the  surprise  and  prejudice  of  the 
defendants  will  not  be  considered  on  appeal 
when  the  objection  was  not  raised  below. 
Allen  V.  Labsap    (Mo.),  3-306. 

No  replication  to  ans'wer.  —  A  decree 
will  not  be  reversed  for  want  of  replication 
to  an  answer,  where  the  defendant  has  taken 
depositions  as  if  there  had  been  a  replica- 
tion.    Kirchner  v.  Smith    (W.  Va.),   11-870. 

Pleading  filed  too  late.  —  The  plaintiff 
in  an  eminent  domain  proceeding  under  the 
Indiana  statutes  will  not  be  heard  to  com- 
plain on  appeal  that  the  defendant  filed  his 
written  objections  to  the  proceeding  after 
the  expiration  of  the  time  prescribed  by  the 
statute,  where  it  appears  that  the  plaintiff 
failed  to  object  to  the  filing  at  the  time  it 
was  made.  Morrison  v.  Indianapolis,  etc., 
R.  Co.    (Ind.),  9-587. 

Sufficiency  of  indictment  or  informa- 
tion. —  A  motion  made  by  the  defendant  dur- 
ing or  ^  after  the  close  of  a  criminal  trial,  for 
a  directed  verdict  of  acquittal  because  the 
evidence  is  insufiScient  to  convict  and  because 
the  crime  charged  has  not  been  proven,  chal- 
lenges the  evidence  merely  and  not  the  in- 
dictment, and  an  exception  to  the  denial  of 
the  motion  will  not  authorize  a  consideration 
upon  appeal  of  the  sufficiency  of  the  indict- 
ment.    People  V.  Weichers   (N.  Y.),  1-475. 

The  objection  that  an  information  is  in- 
sufiScient  to  support  a  conviction  for  murder 
in  the  first  degree  may  be  raised  for  the 
first  time  on  appeal.  State  v.  Lu  Sing 
(Mont.),  9-344. 

Sufficiency  of  police  court  summons. 
—  A  summons  issuing  from  a  police  court 
may  be  amended  if  defective,  and  will  not  be 
declared  insufficient  on  appeal  to  the  court 
of  appeals  where  no  question  as  to  its  suf- 
ficiency was  raised  in  the  police  or  in  the 
circuit  court.  Commonwealth  v.  Price 
(Ky.),  13-489. 

Improper  admission  of  evidence.  — 
An  appellate  court  will  not  review  rulings 
admitting  evidence,  unless  the  record  shows 
objections  and  exceptions  by  the  appellant  to 
the  introduction  and  admission  of  the  evi- 
dence.   Priddy  v.  Boice   (Mo.),  9-874. 

A  verdict  will  not  be  disturbed  on  appeal 
because  the  jury  considered  improper  evi- 
dence where  such  evidence  was  not  objected 
to  when  offered  and  no  motion  to  strike  it 
out  was  made.  Stockham  v.  Malcolm  (Md.), 
19-759. 

An  objection  to  testimony  as  involving  a 
transaction  with  a  decedent  cannot  be  raised 
for  the  first  time  on  appeal.  Alexander  v. 
Tebeau  (Ky.),  18-1092. 

Exceptions   to   the    admission   of   evidence 
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are  waived  if  they  are  not  urged  on  a  mo- 
tion for  a  new  trial  made  in  the  cause. 
Planters'  Mutual  Ins.  Assoc,  v.  Hamilton 
(Ark.),  7-55. 

An  appellate  court  will  not  consider  an 
assignment  of  error  based  on  the  admission 
of  evidence,  where  it  appears  that  no  objec- 
tion was  made  or  exception  saved  at  the 
trial.  Little  Rock  R.,  etc.,  Co.  v.  Goerner 
(Ark.),  10-273. 

On  writ  of  error  a  plaintiff  in  error  will 
not  be  heard  to  complain  of  the  admission 
of  testimony  in  the  trial  court  to  which  he 
made  no  objection  or  exception.  Goken  v. 
Dallugge    (Neb.),  9-1222. 

Where  no  objection  is  made  or  preserved 
to  the  offer  of  testimony  or  to  the  introduc- 
tion or  use  of  exhibits,  no  error  can  be  predi- 
cated upon  the  admission  of  such  evidence. 
State  V.  Eennick   (Iowa),  4r-568. 

A  party  cannot  complain  in  the  appellate 
court  of  the  testimony  of  a  witness  for  the 
adverse  party  which  was  given  without  ob- 
jection and  without  any  motion  to  exclude 
such  testimony  after  its  objectionable  char- 
acter appeared  on  cross-examination.  Graham 
V.  Mattoon  City  R.  Co.   (111.),  14-853. 

Improper  limitation  of  evidence.  — 
A  plaintiff  in  error  will  not  be  heard  to 
complain  in  a  reviewing  court  that  evidence 
admitted  for  a  limited  purpose  was  admissi- 
ble for  a  broader  purpose,  where  it  appears 
that  he  failed  to  object  in  the  trial  court, 
either  to  the  admission  of  the  evidence  for 
a  limited  purpose  or  to  an  instruction  to 
the  jury  thus  limiting  it.  Cunningham  v. 
Springer   (U.  S.),  9-897. 

Failure  of  proof  as  to  damages.  —  An 
assignment  of  error  based  on  the  ground 
that  no  evidence  was  given  in  the  trial  court 
to  enable  the  jury  to  assess  the  damages 
awarded  will  not  be  considered,  where  it 
does  not  appear  that  the  plaintiff  in  error 
made  any  point  on  the  trial  in  regard  to  the 
absence  of  such  evidence,  or  that  he  asked 
the  trial  court  to  direct  a  verdict  for  him  on 
account  of  its  absence.  Mercantile  Trust  Co. 
V.  Hensey   (U.  S.),  10-572. 

Improper  question  to  'witness.  —  A 
party  who  fails  to  object  to  a  question  pro- 
pounded to  a  witness  and  fails  to  move  to 
strike  out  the  answer  waives  his  right  to 
have  the  propriety  of  the  question  reviewed 
on  appeal,  and  the  fact  that  he  objects  to  the 
same  question  when  repeated  at  a  later  stage 
of  the  trial  does  not  entitled  him  to  complain 
of  the  admission  of  the  answer  to  which  he 
has  failed  to  object.  Graham  v.  Mattoon 
City  R.  Co.  (111.),  14-853. 

Exception  to  deposition.  —  If  a  party 
wishes  to  rely  upon  an  exception  to  a  de- 
position, he  must  bring  it  to  the  attention 
of  the  trial  court  so  that  it  may  be  acted  on, 
and  unless  the  record  shows  that  this  has 
been  done  it  will  be  by  the  appellate  court 
deemed  to  have  been  waived.  Kirchner  v. 
Smith   (W.  Va.),  11-870. 

Testimony  incompetent  by  statute.  — 
Objections  taken  to  testimony  before  a  mas- 
ter should  be  called  to  the  attention  of  the 
court   before   final    hearing    and    the    record 
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should  show  the  rulingi  ther«on  if  it  is  de- 
sired to  have  the  appellate  court  consider 
them;  but  testimony  made  incompetent  by 
statute  should  be  disregarded  by  the  trial 
court  and  by  the  appellate  court.  Patrick  v. 
Kirkland   (Fla.),  12-540. 

Specific  objection  essential.  —  Only 
specific  objections  to  the  admission  of  evi- 
dence stated  to  the  trial  court  are  available 
on  appeal.  Malott  v.  Central  Trust  Co. 
(Ind.),  11-879. 

Changing  ground  of  objection  on 
appeal.  —  In  order  to  be  available  on  appeal, 
an  objection  to  evidence  must  be  interposed 
on  the  proper  ground  in  the  trial  court.  A 
party  will  not  be  permitted  to  make  one  ob- 
jection to  evidence  in  the  trial  court  and 
another  objection  in  the  appellate  court. 
McCrorey  v.  Thomas   (Va.),  17-373. 

Exception  essential.  —  Where  a  witness 
is  permitted  to  testify  over  the  objection,  but 
no  exception  is  saved  to  the  ruling  of  the 
trial  court,  no  question  is  presented  to  the 
appellate  court  for  decision.  Cleveland,  etc., 
R.  Co.  V.  Hadley    (Ind.),  16-1. 

Objection  irithont  esception.  —  The 
fact  that  no  exception  was  taken  to  the  action 
of  the  court  in  overruling  an  objection  to  an 
instruction  precludes  a  review  of  the  instruc- 
tion. Yergy  v.  Helena  Light,  etc.,  Co. 
(Mont.),  18-1201. 

Exception  iritliont  objection.  —  An 
exception  to  an  instruction  without  having 
made  an  objection  thereto  does  not  present 
any  question  for  review.  Yergy  v.  Helena 
Light,  etc.,  Co.    (Mont.),  18-1201. 

Indefinite  objection.  —  An  objection  on 
appeal,  in  a  proceeding  under  the  Indiana 
statute  of  1907,  to  procure  the  seizure  and 
destruction  of  intoxicating  liquors,  that  the 
statute  is  unconstitutional  as  applied  to  in- 
toxicating liquors  because  it  authorizes  the 
taking  of  property  without,  due  process  of 
law,  is  too  indefinite  to  present  any  question 
for  review.     Rose  v.  State   (Ind.),  17-228. 

Variance.  —  When  a  question  of  variance 
between  the  allegation  and  proof  is  not 
raised  in  the  trial  court,  it  cannot  be  enter- 
tained for  the  first  time  on  appeal.  Ensley 
V.  Mercantile  Co.  v.  Otwell   (Ala.),  4^512. 

An  objection  to  a  variance  between  the 
pleadings  and  the  proof  cannot  be  raised  for 
the  first  time  in  the  appellate  court,  and  in 
the  absence  of  an  objection  or  a  motion  at 
the  trial  to  exclude  the  objectionable  evi- 
dence, a  motion  for  a  new  trial  grounded 
upon  an  alleged  variance  does  not  preserve 
the  consideration  of  such  variance  as  a  ques- 
tion of  law  for  review  by  the  appellate  court. 
Gascoigne  v.  Metropolitan  West  Side  El.  R. 
Co.  (IlL),  16-115. 

Erroneous  instructions  in  general.  — 
Where  an  appellant  has  failed  in  the  lower 
court  to  take  exceptions  to  a  charge  of  the 
court,  alleged  errors  therein  cannot  be  re- 
viewed. Kunkel  v.  Utah  Lumber  Co. 
(Utah),  4-187. 

A  judgment  will  not  be  reversed  for  the 
giving  of  an  erroneous  instruction  in  the  ab- 
ience  of  an  exception  th»r«to.  Brown  v. 
Stat*   (Wii.),  7-258. 


In  an  action  for  damages  for  breach  of  a 
contract,  it  is  too  late  for  the  defendant  to 
object  for  the  first  time  on  appeal  to  an  in- 
struction concerning  the  elements  of  the  dam- 
ages recoverable.  St.  Louis  Southwestern  R. 
Co.  V.  James  (Ark.),  8-611. 

In  an  action  for  damages  for  personal  in- 
juries in  which  no  evidence  as  to  the  expense 
of  medical  attention  is  offered,  the  inadvert- 
ent error  of  the  trial  judge  in  telling  the 
jury  that  they  can  "  take  into  consideration 
the  general  expenses  and  medical  attendance  " 
is  not  reversible  error  where  the  defendant's 
counsel  fail  to  call  the  court's  attention 
thereto.  Worthy  v.  Jonesville  Oil  Mill  (S. 
Car.),  12-688. 

Timely  and  proper  exceptions  must  be 
taken  in  the  trial  court  and  properly  reserved 
in  the  record  on  appeal  before  error  predi- 
cated upon  instructions  will  be  considered  on 
appeal.    State  v.  Megorden  (Ore.),  14-130. 

Erroneous  instruction  in  criminal 
case.  —  The  accused  in  a  criminal  action  can- 
not for  the  first  time  on  appeal  raise  the  ob- 
jection that  the  court  erred  in  instructing 
the  jury  as  to  the  minimum  punishment. 
Manning  v.  State  (Tex.),  3-867. 

On  appeal  from  a  judgment  of  conviction 
in  a  criminal  prosecution  an  appellate  court 
will  not  consider  an  assignment  that  the  trial 
court  erroneously  declared  the  law  upon  the 
facts  developed  at  the  trial,  where  the  record 
discloses  an  entire  absence  of  any  objections 
or  exceptions  to  the  giving  or  refusal  of  the 
declarations  of  law.  State  v.  Morgan  (Mo.), 
7-107. 

Charge  too  general.  —  It  cannot  be  con- 
court  was  too  general  and  therefore  failed 
to  direct  the  attention  of  the  jury  specifically 
to  the  issues  involved,  unless  the  appellant 
requested  proper  instructions  of  a  more  spe- 
cific nature.  St.  Louis,  etc.,  R.  Co.  v.  Jack- 
son (Ark.),  8-328. 

Rulings  on  requests  for  instructions. 
—  An  appellate  court  will  not  review  rulings 
granting  and  refusing  requests  for  instruc- 
tions, where  the  alleged  errors  in  such  rul- 
ings were  not  properly  assigned  in  the  mo- 
tion for  new  trial.  Muncie  Pulp  Co.  v. 
Kessling  (Ind.),  9-530. 

Refusal  of  instructions.  —  Error  predi- 
cated on  the  refusal  of  instructions  will  not 
be  considered  by  an  appellate  court,  where  it 
appears  that  no  request  for  such  instructions 
was  made.  Murtland  v.  English  (Pa.), 
6-339. 

The  supreme  court  is  not  bound  to  review 
the  action  of  the  trial  court  in  refusing  to 
instruct  the  jury  as  requested,  when  no  ex- 
ception is  taken  to  such  refusal.  Union  Pa- 
cific R.  Co.  V.  Meyer  (Neb.),  14-524. 

Failure  to  give  instructions.  —  Error 
cannot  be  predicated  of  a  failure  of  a  trial 
court  to  give  an  instruction  on  any  given 
question  or  issue,  in  the  absence  of  a  showing 
of  a  request  for  the  omitted  instruction. 
Garrigan  v.  Kennedy   (S.  Dak.),  8-1125. 

An  objection  to  the  failure  of  the  court  to 
instruct  the  jury  upon  all  the  law  of  the  case 
cannot  be  sustained  on  appeal  when  it  does 
not  appear  from  the  record  that  the  court's 
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attention  was  called  to  the  failure  to  do  so 
at  the  time  the  instructions  were  read  to  the 
jury  or  that  any  exception  was  saved  on  that 
account.    State  v.  Welch   (Mo.),  4^681. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  where  it  appears  that  the 
plaintiff  while  sitting  on  the  grand  stand  of 
an  amusement  field  was  struck  by  a  bottle 
dropped  from  the  band  platform  overhead,  if 
the  court  instructs  the  jury  that  the  defend- 
ant is  liable  for  the  negligence  of  its  officers, 
but  fails  to  instruct  as  to  the  negligence  of 
the  defendant's  agents,  servants,  and  em- 
ployees, the  plaintiff,  if  he  fails  to  call  the 
court's  attention  to  the  omission,  cannot 
predicate  error  thereof  on  appeal.  Williams 
V.  Mineral  City  Park  Assoc.    (Iowa),  5-924. 

Failure  to  direct  verdict.  —  On  appeal 
by  a  defendant  in  an  action  from  a  judgment 
rendered  against  him,  the  appellate  court  will 
not  consider  whether  the  evidence  tends  to 
support  the  plaintiff's  cause  of  action,  if  the 
record  fails  to  show  that  the  defendant,  at 
the  close  of  the  evidence,  requested  the  in- 
struction that  the  jury  should  find  for  him. 
Godair  v.  Ham  National  Bank   (111.),  8-447. 

Failnre  to  make  mling.  —  An  assign- 
ment of  error  cannot  be  based  upon  the  fail- 
ure of  the  trial  court  to  make  a  ruling 
which  it  is  not  asked  to  make.  In  re  King- 
man (111.),  5-234. 

Improper  remarks  by  judge.  —  An 
appellate  court  will  treat  an  appellant's  ob- 
jections to  remarks  made  by  a  trial  judge 
and  to  rulings  admitting  and  excluding  evi- 
dence as  waived,  where  it  appears  that  the 
objections  were  not  sufficiently  set  forth  in 
a  motion  for  a  new  trial  made  in  the  cause. 
Miller  o.  Nuckolls  (Ark.),  7-110. 

Improper  argument  by  counsel.  —  For 
improper  argument  by  counsel  to  be  avail- 
able on  appeal  the  opposing  counsel  must 
object  thereto  and  save  an  exception  to  the 
overruling  of  the  objection.  State  v.  Jeffries 
(Mo.),  14^524. 

The  failure  of  a  party  to  except  to  the 
action  of  the  court  in  overruling  a  motion  to 
discharge  the  jury  and  withdraw  the  sub- 
mission of  the  cause  on  account  of  an  im- 
proper statement  by  the  opposing  counsel,  is 
a  waiver  of  any  right  to  challenge  the  cor- 
rectness of  the  ruling.  Malott  v.  Central 
Trust  Co.  (Ind.),  11-879. 

Submission  of  interrogatories  to  jury. 
—  A  party  who  fails  to  object  in  the  trial 
court  to  the  submission  of  interrogatories  to 
the  jury  may  on  appeal  be  presumed  to  have 
assented  to  such  submission.  Freedman  v. 
New  York,  etc.,  E.  Co.   (Conn.),  15-464. 

Correctness  of  findings. —  An  appellate 
court  will  not  go  behind  a  trial  court's  find- 
ing of  fact  in  an  action  at  law,  but  will 
merely  inquire  whether  the  findings  support 
the  trial  court's  conclusions  of  law,  where  no 
exceptions  to  the  findings  were  taken  below. 
Snuffer  v.  Karr  (Mo.),  7-780. 

Befnsal  to  find. —  An  appellate  court 
will  not  reverse  a  judgment  for  a  trial  court's 
refusal  to  make  a  finding  of  facts,  where  the 
bill  of  exceptions  contained  in  the  abstract 
of  the  record  discloses  that  no  objections  or 


exceptions  were  preserved  to  the  refusal  of 
the  request  for  the  finding,  and  it  is  expressly 
admitted  by  counsel  for  the  appellant  in  their 
brief  that  there  was  no  dispute  at  the  trial 
about  the  facts.  O'Connor  v.  St.  Louis  Tran- 
sit Co.   (Mo.),  8-703. 

Failure  to  find.  —  An  assignment  of 
error  that  the  chancery  court  of  appeals 
failed  to  find  certain  facts,  which  it  was  not 
requested  to  include  in  its  findings,  will  not 
be  considered  by  the  supreme  court.  Marion 
Mfg.  Co.  V.  Buchanan   (Tenn.),  12-707. 

Verdict  excessive  or  insu£Bcient,  — 
When  no  objection,  by  motion  to  set  aside 
or  otherwise,  has  been  made  in  the  trial  court 
to  a  verdict  rendered,  subject  to  the  action 
of  the  court  upon  a  demurrer  to  the  evidence, 
it  cannot  be  disturbed  in  the  appellate  court 
on  the  ground  of  exeessiveness  or  paucity  of 
damages.  Uhl  v.  Ohio  Eiver  R.  Co.  (W. 
Va.),  3-201. 

Amount  found  by  referee  excessive.  — 
By  failure  to  raise  the  question  in  the  trial 
court  that  the  amount  found  by  a  referee 
exceeds  the  ad  damnum  of  the  pleading,  the 
objection  is  waived  and  cannot  be  taken  ad- 
vantage of  on  writ  of  error.  Leathe  v. 
Thomas   (111.),  4^79. 

Judgment  not  supported  by  pleadings. 

—  The  objection  that  a  judgment  is  not  sup- 
ported by  the  pleadings  or  the  findings  of 
the  trial  court  may  be  raised  for  the  first 
time  on  writ  of  error.  Nichols  v.  Board  of 
County  Com'rs    (Wyo.),  3-543. 

Decree  void  for  Tsrant  of  jurisdiction. 

—  Where  a  motion  has  been  made  in  the 
lower  court  to  vacate  a  decree  for  alimony, 
not  on  the  ground  that  it  is  void  as  rendered 
without  jurisdiction  but  only  on  the  ground 
that  justice  and  equity  require  that  it 
shall  be  vacated,  the  supreme  court  can- 
not, on  appeal,  go  beyond  the  motion  appealed 
from  and  vacate  the  decree  on  the  ground  that 
it  is  void  for  want  of  jurisdiction.  Cohen 
V.  Cohen  (Cal.),  11-520. 

Irregularities  in  criminal  prosecution. 

—  It  cannot  be  contended  for  the  first  time 
on  appeal  that  a  judgment  of  conviction  for 
crime  is  void  because  of  the  failure  of  the 
foreman  of  the  grand  jury  to  indorse  his 
name  on  the  indictment,  or  because  of  the 
action  of  the  trial  court  in  ordering  a  special 
venire  of  petit  jurors  instead  of  causing  the 
jurors  on  the  regular  list  to  be  summoned. 
Beard  v.  State   (Ark.),  9-409. 

Arrest  of  -witness  for  perjury.  —  The 
action  of  the  trial  court  in  a  criminal  case, 
in  ordering,  at  the  close  of  his  testimony  on 
the  trial,  tlie  arrest  of  a  witness  for  perjury, 
at  the  instance  of  the  prosecuting  attorney, 
does  not  present  reversible  error,  where  no 
objection  is  interposed  by  the  defendant's 
eoimsel  and  no  exception  is  taken.  Skaggs 
V.  State    (Ark.),  16-622. 

Denial  of  motion  for  new  trial.  —  The 
denial  of  a  motion  for  a  new  trial  will  not 
be  reviewed  on  writ  of  error,  where  the  bill 
of  exceptions  does  not  show  an  exception  to 
the  ruling.  Jacksonville  Electric  Co.  v. 
Adams  (Fla.),  7-241. 

Where  a  party  moves  for  a  new  trial  and 
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sets  up  in  his  written  motion  the  specific 
grounds  upon  which  he  relies,  he  will  not  be 
heard  on  appeal  to  assign  error  on  grounds 
not  specified  in  the  motion.  Lasher  v.  Col- 
ton   (111.),  8-367. 

Property  rights  not  triable  in  divorce. 
—  A  decree  for  divorce  is  not  rendered  void 
by  the  fact  that  it  requires  the  payment  of 
a  certain  fund  by  the  complainant  to  the  de- 
fendant; and  the  complainant  cannot  assert 
for  the  first  time  on  appeal  that  property 
rights  should  not  be  tried  in  a  suit  for  di- 
vorce.    Carnahan  v.  Carnahan  (Mich.),  8-53. 

Defects  in  abstract  of  title.  —  On 
appeal  from  a  decree  for  the  plaintiff  in  an 
action  by  the  vendor  for  the  specific  per- 
formance of  a  contract  to  convey  land,  the 
appellate  court  will  not  consider  objections 
to  the  abstract  of  title  which  were  not  called 
to  the  attention  of  the  trial  ourt.  Ketter- 
ing v.  Eastlack   (Iowa),  8-357. 

Title  of  purchaser  on  foreclosure.  — 
The  title  of  a  purchaser  at  a  foreclosure  sale 
cannot  be  attacked  on  appeal  on  the  ground 
that  the  property  was  purchased  for  the 
holder  of  the  mortgage  lien  where  no  ques- 
tion was  raised  concerning  it  in  the  plead- 
ings and  proof  in  the  lower  court.  First 
National  Bank  v.  Waddell   (Ark.),  4-818. 

Qualifications  of  public  officers.  — 
Where  the  board  of  trustees  of  a  village 
make  an  order  removing  an  officer  without 
specifying  any  grounds  for  the  removal,  and 
thereafter  apply  to  the  court  for  a  writ  of 
mandate  to  compel  the  officer  so  removed  to 
turn  over  to  her  successor  in  office  the  books, 
papers,  and  moneys  in  her  hands  belonging 
to  the  municipality,  and  allege  that  her  re- 
moval was  made  upon  the  grounds  that  she 
had  failed  to  make  monthly  reports  as  re- 
quired by  law,  they  will  not  be  heard  upon 
appeal  to  the  supreme  court  to  urge,  as  a 
ground  for  the  issuance  of  the  writ,  that  the 
officer  was  not  qualified  under  the  constitu- 
tion to  hold  such  office  on  account  of  her  sex. 
Kendrick  v.  Nelson  (Idaho),  12-993. 

Validity  of  stipulation  in  telegraph 
blank.  —  The  validity  of  a  stipulation 
printed  on  a  telegraph  blank  and  relied  on 
in  the  argument  before  the  appellate  court 
to  protect  the  telegraph  company  from  lia- 
bility for  the  nondelivery  of  the  message,  will 
not  be  considered  by  that  court  where  the 
question  of  its  validity  was  not  raised  on  the 
trial  by  any  instruction  requested  by  the  de- 
fendant, and  the  instruction  requested  by  the 
defendant  proceeded  on  an  entirely  different 
theory.  Western  Union  Tel.  Co.  v.  Lehman 
(Md.),  14^736. 

(2)  Sufficiency  of  objection  or  exception. 
General   objection  to   evidence.  —  In  a 

criminal  prosecution,  objections  to  questions 
asked  the  defendant  on  cross-examination 
that  the  evidence  sought  is  "incompetent, 
irrelevant  immaterial,  and  not  cross-examina- 
tion," are  too  general  to  save  anything  for 
review,  where  it  appears  that  the  evidence 
is  material.  State  V.  Lu  Sing  (Mont.), 
9-344. 

The  objection  to  the  admission  of  evidence 


that  "  it  is  Incompetent,  irrelevant,  and  im- 
material, and  does  not  tend  to  prove  any 
issue  in  the  case "  and  "  does  not  tend  to 
prove  the  earning  capacity  of  the  decedent 
in  this  case  "  is  too  indefinite,  uncertain,  and 
general  to  present  any  question  for  review. 
Malott  v.  Central  Trust  Co.  (Ind.),  11-879. 
General  objection  to  books  of  acconnt. 

—  A  general  objection  to  the  admission  in 
evidence  of  the  plaintiff's  books  of  accoimt, 
without  stating  the  specific  ground  of  the 
objection,  will  not  be  considered  on  appeal. 
Andrew  v.  Haller  Wall  Paper  Co.  (D.  C), 
16-192. 

Objection  to  evidence  as  immaterial. 

—  A  ruling  admitting  evidence  will  not  be 
reviewed  on  appeal  where  the  only  objection 
made  to  it  was  that  it  was  immaterial. 
Stats  9.  Kuck  (Mo.),  5-976. 

Objection  to  competency  of  question. 

—  An  objection  to  the  competency  of  a  ques- 
tion asked  an  expert  witness  does  not  save 
for  review  on  appeal  the  question  as  to 
whether  the  witness  is  qualified  to  express 
an  opinion  in  answer  to  the  questions  asked. 
State  V.  Martin  (Oregon),  8-769. 

An  objection  that  a  question  propounded  to 
a  witness  is  "  incompetent,  irrelevant,  and 
immaterial,  upon  the  ground  that  a  proper 
hypothesis  or  foundation  had  not  been  laid 
for  asking  the  question,"  goes  only  to  the 
competency  of  the  question.  State  v.  Megor- 
den   (Ore.),  14-130. 

General  exception  to  instructions.  — 
A  single  general  exception  to  several  instruc- 
tions in  gross  will  not  be  considered  by  the 
appellate  court  if  any  one  of  the  instructions 
is  good.     Wells  v.  Parker  (Ark.),  6-259. 

An  appellate  court  will  not  consider  a 
general  exception  to  the  giving  of  a  series 
of  instructions,  where  one  of  the  instructions 
is  good.  Kansas  City  Southern  R.  Co.  v. 
Morris   (Ark.),  10-618. 

A  general  exception  to  the  charge  of  the 
court  upon  the  subject-matter  of  a  number 
of  requests  is  too  vague  to  receive  considera- 
tion on  appeal.  Specific  exceptions  to  the 
particular  propositions  objected  to  are  neces- 
sary to  obtain  appellate  review.  Kelly  v. 
Rutland  R.  Co.   (Vt.),  13-269. 

General  exceptions  to  ruling  on 
demurrer.  —  Where  a  ease  was  heard  on 
general  demurrer  and  the  exceptions  taken 
to  the  decision  thereon  do  not  show  the  par- 
ticular point  or  points  raised  below,  the  su- 
preme court  will  hear  any  question  within 
reach  of  the  demurrer.  Cushman,  etc.,  Co. 
V.  Boston,  etc.,  R.  Co.   (Vt.),  18-708. 

General  objection  to  instruction  as  a 
whole.  —  A  general  objection  to  an  instruc- 
tion as  a  whole  is  not  sufficient  to  preserve 
for  review  on  appeal  the  action  of  the  trial 
court  in  giving  the  instruction,  but  the  ob- 
jectionable feature  should  be  specifically 
pointed  out.  Frazier  v.  Poindexter  (Ark.), 
8-552. 

Irrelevant  objection  to  instruction. 
—  Where,  in  an  action  for  damages  for  neg- 
ligence, the  issue  as  to  the  negligence  "of  the 
defendant  has  been  submitted  to  the  jury  by 
instructions  not  objected  to,  an  objection  by 
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the  defendant  to  instructions  as  to  the  con- 
tributory negligence  of  the  plaintiff  for  reasons 
which  involve  the  question  of  the  defendant's 
negligence  is  without  relevancy  and  will  not 
be  considered  upon  appeal.  Dubiver  v.  City, 
etc.,  R.  Co.    (Oregon),   1-889. 

General  exception  to  refusals  to 
charge.  —  Exceptions  to  the  refusal  of  the 
court  to  comply  with  requests  to  charge,  with- 
out designating  any  special  requests  claimed 
to  have  been  refused,  are  too  general  to  re- 
quire consideration  on  appeal.  Dronin  v. 
Wilson  (Vt.),  13-93. 

An  appellate  court  will  not  consider  a  gen- 
eral exception  to  the  refusal  of  a  series  of 
instructions,  where  one  of  the  instructions  is 
bad.  Kansas  City  Southern  E.  Co.  v.  Morris 
(Ark.),  10-618. 

Indefinite  assignment  of  error.  — 
Errors  assigned  and  discussed  but  lacking  the 
precision  of  specification  in  the  exceptions  on 
which  they  are  founded,  that  is  required  by 
the  rules  of  the  District  of  Columbia  court 
of  appeals  defining  the  practice  in  such  cases, 
will  not  be  considered  by  that  court.  Morgan 
V.  Morgan  (D.  C),  13-1037. 

Striking  out  indefinite  exception.  — 
It  is  error  to  strike,  on  the  ground  that  it 
is  too  general  and  indefinite,  an  exception  of 
fact  to  an  auditor's  report  in  a,  case  at  law 
which  assigns  a  specified  finding  of  the  audi- 
tor as  being  "  contrary  to  evidence  "  or  "  with- 
out evidence  to  support  it."  Anderson  v. 
Blair   (Ga.),  2-165. 

Time  of  making  objections.  —  Objec- 
tions to  alleged  errors,  committed  during  a, 
trial,  must  be  made  in  apt  time,  so  as  to  allow 
the  trial  court  to  rule  upon  the  objections  be- 
fore action  is  taken.  It  is  too  late  to  com- 
plain after  the  trial  is  ended.  Johnson  V. 
State  (Okla.),  18-300. 

(3)   Inconsistent  attitude  on  appeal. 

General  rule  stated.  —  Where  a  party 
assumes  a  certain  position  in  a  legal  proceed- 
ing, and  succeeds  in  maintaining  that  position, 
he  may  not  thereafter,  simply  because  his  in- 
terests have  changed,  assume  a  contrary 
position,  especially  if  it  be  to  the  prejudice 
of  the  party  who  has  acquiesced  in  the  posi- 
tion formerly  taken  by  him.  Hence,  where  a 
party  assumes  a  position  and  asserts  a  legal 
right  in  the  district  court,  and  there  asks  the 
benefit  of  that  position,  he  is  estopped  from 
denying  the  legality  of  that  position  on  ap- 
peal to  the  supreme  court.  Morrison  v.  At- 
kinson (Okla.),  8-486. 

Questions  involved  in  case.  —  An  ap- 
pellant cannot  raise  on  appeal  a  question 
which  he  expressly  stated  at  the  trial  below 
was  not  involved  in  the  cause.  St.  Louis 
Southwestern  R.  Co.  v.  White  Sewing  Machine 
Co.  (Ark.),  8-208. 

Where,  upon  the  trial  of  an  action  for  eject- 
ment, it  is  admitted  by  the  parties  that  the 
only  question  involved  is  the  validity  of  cer- 
tain mortgages  under  which  the  defendant 
claims  title,  the  plaintiff  will  not  be  heard  to 
allege  upon  appeal,  in  support  of  the  right  to 
recover,  a  failure  to  show  the  legal  foreclosure 


of     the     mortgages.     Shreeves     v.     Caldwell 
(Mich.),  3-502. 

Existence  of  issues.  —  The  trial  of  issues 
tendered  by  a,  pleading  as  though  they  had 
been  properly  made,  in  the  absence  of  any 
plea,  answer,  or  replication  which  raises  them, 
estops  the  parties  from  subsequently  denying, 
on  appeal  or  error,  that  the  issues  were  duly 
made,  and  from  taking  any  advantage  of  the 
lack  of  the  plea,  answer,  or  replication.  Bank 
of  Havelock  V.  Western  Union  Tel.  Co.  (U.  S.), 
5-515. 

A  party  accepting  all  the  issues  tendered 
by  the  petition  and  defending  the  case  at  the 
trial  against  all  the  theories  presented  will 
not  be  granted  a  new  trial  because  such 
theories  are  inconsistent  with  one  another. 
Provident  Loan  Trust  Co.  v.  Mcintosh  (Kan.), 
1-906. 

Sufficiency  of  answer.  —  Where  "  plain- 
tiflf  in  an  action  treats  an  issue  as  properly 
tendered,  and  tries  the  case  in  the  lower  court 
on  that  theory  without  objection  to  the  suf- 
ficiency of  the  answer,  he  will  not  be  heard 
to  say  on  appeal  that  the  answer  tenders  no 
defense.  Cook  v.  Bagnell  Timber  Co.  ( Ark. ) , 
8-251. 

Effect  of  demurrer.  —  A  demurrer  which 
is  insufficient  because  not  directed  to  the 
pleading  as  a  whole  will  not  be  considered  on 
appeal  as  a  motion  to  strike  out  definite  por- 
tions of  the  complaint  where  the  demurrer  was 
not  submitted  to  the  trial  court  on  that 
theory.  Plymouth  Gold  Mining  Co.  v.  United 
States  Fidelity,  etc.,  Co.    (Mont.),   10-951. 

Admissibility  of  evidence.  —  On  an 
appeal  in  an  eminent  domain  proceeding,  the 
appellant  cannot  assume  the  position  con- 
cerning the  admission  of  evidence  which  is  the 
reverse  of  the  position  which  he  assumed  in 
the  trial  court.  Yellowstone  Park  R.  Co.  v. 
Bridger  Coal  Co.    (Mont.),  9-470. 

Evidence  admissible  for  particular 
purpose.  —  Where  there  is  a  general  objec- 
tion to  evidence  which  is  admissible  for  a 
particular  purpose,  it  is  not  reversible  error 
to  admit  such  evidence  without  restricting 
it  to  that  purpose.  Schaubuch  v.  Dillemuth 
(Va.),   15-825. 

Fbonographio  reproduction  as  evi- 
dence. —  In  a  condemnation  proceeding  in- 
stituted by  a  railroad  company  to  determine 
the  necessity  for  laying  its  tracks  along  a 
city  street,  and  to  assess  the  damages  to 
an  adjoining  owner,  even  if  it  is  erroneous 
to  permit  a  phonograph  to  be  operated  in 
the  presence  of  the  jury  to  reproduce  the 
sounds  claimed  to  have  been  made  in  the 
operation  of  trains  in  proximity  to  the  re- 
spondent's hotel,  the  error  is  not  a  reversible 
one,  as  the  instrument's  mild  reproduction  of 
the  sounds  cannot  seriously  prejudice  the 
petitioner.  Boyne  City,  etc.,  R.  Co.  v.  An- 
derson  (Mich.),   10-283. 

Burden  of  proof.  —  In  an  action  to  re- 
cover damages  for  personal  injuries  sustained 
by  the  plaintiff  in  consequence  of  the  defend- 
ant's negligence,  where  it  appears  that  the 
plaintiff's  injuries  were  aggravated  by  the 
malpractice  of  his  attending  physician,  and 
that   he   has   settled   his    claim   against   the 
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physician  for  tlie  malpractice,  the  defendant, 
if  he  assumes  without  objection  at  the  trial 
and  in  his  motion  for  a  new  trial  the  burden 
of  proving  the  amount  of  aggravation  due  to 
the  malpractice,  will  not  be  heard  on  appeal 
to  assert  that  this  burden  rested  upon  the 
plaintiff.  Viou  v.  Brooks-Scanlan  Lumber 
Co.    (Minn.),  9-318. 

Sufficiency  of  proof.  —  An  objection  first 
raised  on  the  argument  of  a  writ  of  error 
that  the  plaintiff  failed  to  produce  at  the 
trial  below  any  evidence  of  the  essential  fact 
cannot  prevail  if  it  appears  that  at  the  trial 
such  fact  was  assumed  without  evidence. 
West  Shore  E.  Co.  v.  Wenner  (N.  J.),  1-790. 
In  an  action  to  recover  damages  for  death 
by  wrongful  act,  where  the  defendant  has 
practically  conceded  on  the  trial  that  the 
accident  complained  of  was  due  to  its  negli- 
gence, it  will  not  be  heard  on  appeal  to  con- 
tend that  the  instructions  given  by  the  trial 
court  improperly  enlarged  the  issues  in  the 
pleadings,  and  permitted  a  recovery  by  the 
plaintiff  without  proof  of  the  particular 
negligence  speeiiied  in  the  petition.  Macdon- 
ald  V.  Metropolitan  St.  E.  Co.  (Mo.),  16-810. 
Validity  of  ordinance.  —  In  an  action 
based  on  a  city  ordinance,  where  the  defend- 
ant city  alleges  the  validity  of  the  ordinance 
in  its  pleadings  and  proceeds  to  trial  on  that 
theory,  it  will  not  be  heard  to  say  on  appeal 
that  the  ordinance  is  invalid.  Chicago  v. 
University   of   Chicago    (111.),    10-669. 

Iicgality  of  schedule  of  freight  rates. 
—  On  writ  of  error  from  the  United  States 
supreme  court  to  a  state  court  to  review  a 
judgment  for  the  plaintiff  in  an  action  by  a 
shipper  against  a  railroad  company  to  recover 
damages  for  the  exaction  of  unreasonable 
freight  charges  or  interstate  shipments, 
where  the  jurisdiction  of  the  supreme  court 
is  dependent  upon  the  fact  that  there  is  a 
federal  question  involved  in  that  the  rates 
charged  had  been  filed  and  promulgated  under 
the  provisions  of  the  interstate  commerce  act, 
and  it  appears  that  the  state  court,  in  decid- 
ing the  case,  expressly  declared  that  the 
course  of  the  argument  and  the  briefs  of 
counsel  before  it  had  confined  the  case  to 
the  issue  of  whether  there  was  a,  right  to 
recover  upon  the  hypothesis  that  a  schedule 
of  rates  had  been  filed  and  published,  the 
defendant  in  error  cannot  contend  that  what 
was  conceded  in  the  state  court  to  be  a  law- 
ful schedule  of  rates  was  not  such.  Texas, 
etc.,  R.  Co.  V.  Abilene  Cotton  Oil  Co.  (U.  S.), 
9-1075. 

Period  of  lease.  —  A  lessee  against  whom 
an  action  is  brought  for  the  possession  of 
the  premises  cannot  insist  on  appeal  that  the 
period  of  the  lease  ran  from  the  time  pos- 
session was  surrendered  by  the  lessor  rather 
than  from  the  date  of  the  lease,  where  that 
point  was  not  made  in  the  court  below,  and 
a  wholly  inconsistent  contention  was  ad- 
vanced in  that  court  by  the  lessee's  counsel. 
Gensler  v.  Nicholas    (Mich.),   14-452. 

Oxirnership  of  property.  —  Where  in  an 
action  against  two  persons  composing  a  part- 
nership an  attachment  is  issued  against  one 
of  the  partners  individually,  and  the  wife  of 


said  partner  claims  the  property  attached, 
and  agrees  by  her  counsel  that  the  issue  shall 
be  whether  the  property  is  owned  by  the  part- 
nership or  by  her,  and  successfully  resists  the 
motion  of  the  plaintiff's  counsd  to  change 
such  issue,  she  will  not  be  heard  to  say  on 
appeal  that  the  instruction  of  the  trial  court 
to  the  jury  to  find  that  the  partnership  had 
no  interest  in  the  property  subject  to  at- 
tachment should  be  sustained  on  the  ground 
that  there  was  no  evidence  of  ownership  in 
the  claimant's  husband  as  an  individual. 
Pelzer  Mfg.  Co.  v.  Pitts  (S.  Car.),  11-665. 

(4)   Error  caused  by  appellant. 

Admission    of    improper    evidence.  — 

An  appellant  will  not  be  heard  to  complain 
of  the  admission  of  improper  evidence,  if  it 
appears  that  at  the  trial  he  resisted  a  mo- 
tion to  exclude  the  evidence,  which  was  made 
by  the  opposite  party  after  the  evidence  had 
been  admitted.  Comer  v.  W.  M.  Ritter  Lum- 
ber Co.   (W.  Va.),  8-1105. 

Improper  consolidation  of  actions.  — 
When  actions  have  been  consolidated,  the 
legality  of  the  consolidation  cannot  be  re- 
viewed in  the  appellate  court  when  the  ap- 
pellant himself,  by  motion,  caused  the 
consolidation  to  be  made.  Handley  v. 
Sprinkle    (Mont.),  3-531. 

Erroneons  instructions.  —  An  appel- 
lant will  not  be  heard  to  complain  that  the 
trial  court  erroneously  modified  instructions 
given  at  his  request,  where  it  appears  that 
the  instructions  were  erroneous  in  their  origi- 
nal as  well  as  in  their  modified  form.  Jones, 
etc.,  Co.  V.  George    (111.),  10-285. 

Conilict  betireen  instructions.  ^  The 
appellant  will  not  be  heard  to  complain  that 
a  proper  instruction  given  by  the  trial  court 
conflicted  with  erroneous  instructions  given 
at  the  appellant's  request.  United  Fruit  Co. 
V.  New  York,  etc..  Transportation  Co.  (Md.), 
10-437. 

Inconsistent  instructions.  —  An  appel- 
lant will  not  be  heard  to  complain  on  appeal 
that  some  of  the  instructions  given  at  his 
request  upon  the  trial  were  inconsistent  with 
instructions  given  at  the  request  of  the  ap- 
pellee, where  it  appears  that  the  latter  in- 
structions were  correct  statements  of  law 
applicable  to  the  facts  established  by  the 
evidence  and  the  appellant's  instructions  are 
not  set  out,  either  in  full  or  in  substance, 
in  his  brief.  Indianapolis  Traction,  etc.,  Co. 
V.  Kldd   (Ind.),  10-942. 

(5)   Error  favorable  to  appellant. 

Improper  admission  of  evidence.  —  A 

party  to  an  eminent  domain  proceeding  can- 
not complain  on  appeal  of  the  ruling  of  the 
trial  court  admitting  evidence,  where  the  rul- 
ing was  in  his  favor,  whether  or  not  the 
ruling  was  wrong.  Yellowstone  Park  R.  Co. 
V.  Bridger  Coal  Co.   (Mont.),  9-170. 

Order  of  proof.  —  The  order  in  which 
evidence  may  be  introduced  on  a  trial  is  with- 
in the  discretion  of  the  court,  and  when  from 
all  the  evidence  it  is  manifest  that  the  court's 
rulings  were  right,  no  prejudicial  error  can 
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be  asserted  because  at  some  time  in  the  trial 
a  ruling  may  not  have  been  fully  justified. 
Knox  V.  State  (Ind.),  3-539. 

Judgment  too  favorable.  —  The  rule 
that  an  appellant  is  not  entitled  to  assign 
as  error  that  the  judgment  is  too  favorable 
to  him  precludes  a  defendant,  who  has  ap- 
pealed from  a  decree  restraining  him  from 
using  a  trademark  or  trade  name  in  certain 
specified  states,  from  contending  that  the  de- 
cree should  have  been  rendered  without  geo- 
graphical limitations  within  the  United 
States.     Cohen  v.  Nagle   (Mass.),  5-553. 

Conviction  of  lesser  degree  of  crime. 
—  The  fact  that  the  jury  in  a  criminal  action 
find  the  defendant  guilty  of  a  lower  degree 
of  offense  than  that  established  by  the  evi- 
dence is  not  a  ground  or  cause  for  reversal 
on  appeal  from  a  judgment  of  conviction. 
State  V.  Phinney   (Idaho),  12-1079. 

Instructions.  —  The  defendant  in  an  ac- 
tion ex  delicto  cannot  complain  of  an  in- 
struction limiting  the  plaintiff's  right  of 
recovery  to  one  of  the  causes  of  action  set 
up  in  the  complaint  instead  of  covering  both. 
Grimes  v.  GreenWatt   (Colo.),  19-608. 

The  defendant  in  an  action  for  false  im- 
prisonment cannot  complain  of  the  action  of 
the  court  in  assuming,  contrary  to  the  fact, 
that  the  defense  of  justification  has  been 
interposed  and  in  giving  an  instruction  ap- 
plicable to  that  defense.  Grimes  v.  Green- 
blatt  (Colo.),  19-608. 

(6)   Wrong  reasons  for  correct  decision. 

General  mle  stated.  —  It  is  the  duty  of 
an  appellate  court  to  affirm  a.  correct  judg- 
ment regardless  of  the  correctness  of  the  rea- 
sons given  for  awarding  it.  Jeffries  v. 
Fraternal  Bankers'  Reserve  Soc.  (Iowa.), 
14-346. 

Order  granting  new  trial.  —  An  order 
of  the  trial  court  granting  a,  motion  for  a 
new  trial  will  be  affirmed  on  appeal  if  the 
whole  record  discloses  that  an  error  was  com- 
mitted in  the  trial,  even  though  the  par- 
ticular reason  assigned  by  the  trial  court  for 
granting  the  motion  is  disapproved.  Smart 
V.  Kansas  City  (Mo.),  13-932. 

16.  Decision    oe    Judgment    of    Appellate 

CODET. 

a.  In  general. 
Decision  of  appellate  court  as  res  judicata, 

see  JtTDGMENTS,  6  c. 

Effect  of  reversal,  see  Judicial  Sales,  4. 

Where  party  dies  pending  appeal.  — 

Where  an  appellant  dies  after  the  submis- 
sion of  a  cause  to  the  appellate  court,  and 
that  court  finds  that  th«  decision  of  the  trial 
court  is  correct,  the  judgment  and  order  ap- 
pealed from  will  be  affirmed  mtnc  pro  tunc 
as  of  the  date  of  the  submission.  Estate  of 
Dolbeer   (Cal.),  9-795. 

Where  it  is  brought  to  the  attention  of  an 
appellate  court,  after  it  has  reversed  a  judg- 
ment in  a  cause,  that  the  appellee  died  after 
the  taking  of  the  appeal  but  before  the  ren- 
dition of  the  judgment  of  reversal,  the  court 


will  set  aside  suck  judgment  and  r6-»nter  it 
as  ef  the  date  of  the  submission  of  the  oaui*. 
Valparaiso  v.  Spaeth   (Ind.),  8-1021. 

Where  oourt  changes  pending  appeal. 
—  Where  an  appellate  court  consisting  of 
three  judges  is  succeeded  by  a  new  court  con- 
sisting of  seven  judges  selected  under  the 
constitutional  provision  requiring  that  each 
decision  shall  be  concurred  in  by  at  least 
three  judges,  a  decision  in  a  case  argued  be- 
fore the  old  court  but  decided  since  the  new 
court  has  come  into  existence  is  not  valid  if 
it  is  concurred  in  by  but  two  judges.  Den- 
ver, etc.,  E.  Co.  V.  Burehard   (Colo.),  9'-994. 

Where  judges  equally  divided.  —  The 
case  at  bar  being  for  decision  by  a  full  bench 
of  six  justices,  and  the  justices  being  equally 
divided  in  opinion,  the  judgment  of  the  lower 
court,  holding  the  contract  before  the  court 
to  be  illegal  as  in  the  nature  of  a  lottery 
contract,  is  affirmed'  by  operations  of  law. 
Eussel  V.  Equitable  Loan,  etc.,  Co.  (Ga.), 
12-129. 

Effect  of  affirmance.  —  When  a  judg- 
ment is  approved  by  the  supreme  court  all 
questions  raised  by  the  assignments  of  error 
and  all  questions  that  might  have  been  so 
raised  are  to  be  regarded  as  finally  adjudi- 
cated against  the  appellant  or  plaintiff  in 
error,  and  the  judgment  affirmed  must  he 
regarded  as  free  from  all  error.  People  ex 
rel.  Stead  v.  Superior  Court  (111.),  14-753. 

Effect  of  modification.  —  Where  a  judg- 
ment of  the  supreme  court  modifies  and  af- 
firms the  judgment  of  the  lower  court,  it 
becomes  final  and  binding,  regardless  of 
whether  the  mandate  is  ever  entered  of  record 
in  the  lower  court.  Smith  v.  Garbe  (Neb.), 
20-1209. 

Theory  of  cause.  —  Where  a  plaintiff  is 
not  entitled  to  recover  on  a  theory  on  which 
the  case  is  tried,  but  there  is  another  theory 
on  which  a  verdict  for  the  plaintiff,  under 
the  facts,  could  be  sustained,  the  judgment 
will  be  reversed  and  the  cause  remanded  for 
a  new  trial  after  amendment  of  the  petition 
to  include  such  theory.  Woodson  v.  Metro- 
politan St.  R.     Co.   (Mo.),  20-1039. 

Ztavr  of  the  case.  —  On  appeal  from  a 
judgment  of  conviction  in  a  criminal  prose- 
cution, a  judgment  of  the  appellate  court  on 
a  former  appeal  holding  an  indictment  to  be 
sufficient  in  substance  is  the  law  of  the  case. 
State  V.  Campbell  (Kan.),  9-1203. 

b.  Rendition  of   final  judgment  on  reversal. 

When  proper  in  general.  —  When  an 
appellate  court,  in  reversing  a  judgment  for 
the  defendant,  will  render  judgment  for  the 
plaintiff  instead  of  remanding  the  cause  for 
a  new  trial.  Big  Horn  Lumber  Co.  v.  Davis 
(Wyo.),  7-940. 

Where  there  is  no  error  in  the  amount 
fixed  by  the  verdict  of  the  jury,  but  the 
judgment  is  erroneous  as  to  amount  and  as 
to  the  taxation  of  costs,  the  appellate  court 
will  not  grant  a  new  trial,  but  will  vacate 
the  erroneous  judgment  and  enter  the  judg- 
ment which  the  trial  court  should  have  ren- 
dered. Blackwell,  etc.,  K.  Co.  v.  Bebout 
(Okla.),   14-1145. 
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Power  of  Philippines  supreme  court. 

—  Under  the  Act  of  Congress  establishing  a 
civil  government  in  the  Philippine  Islands 
and  continuing  the  ordinary  procedure  in  the 
courts  of  that  country,  the  supreme  court  of 
the  islands  has  the  power  to  reverse  a  judg- 
ment of  the  court  of  first  instance  appealed 
from  and  itself  convict  the  accused  on  appeal. 
Trono  v.  United  States   (U.  S.),  4-773. 

Evidence  all  in  vrriting.  —  In  Indiana, 
the  supreme  court  has  power  to  render  a 
final  decree  in  a,  cause  in  which  the  evidence 
is  all  written  and  which  would  have  been 
of  exclusively  equitable  cognizance  under  the 
law  of  the  state  prior  to  June  18,  1852. 
State  ex  rel.  Davis  v.  Board  of  Commission- 
ers (Ind.),  6-468. 

Error  in  charge  to  jury.  —  When  all 
the  facts  are  before  the  appellate  court,  the 
case  will  not  be  remanded  because  of  an 
error  in  the  charge  to  the  jury  but  will  be 
finally  disposed  of.  Shreveport  v.  Touree 
(La.),  3-300. 

Error  in  refusal  to  amend  special 
verdict.  —  Where  the  trial  court  has  erred 
in  refusing  to  amend  a  special  verdict  by 
changing  the  answer  to  a  question  therein, 
the  appellate  court  will  make  the  change  and 
render  a  judgment  accordingly  when  it  does 
not  appear  that  a  new  trial  is  necessary. 
Ehleiter  v.  Milwaukee  (Wis.),  2-178. 

Evidence  insufficient  to  support  re- 
covery. —  An  appellate  court  on  reversing '  a 
judgment  for  the  plaintiff  and  setting  aside  a 
verdict  for  the  insufficiency  of  the  evidence 
and  for  the  refusal  of  the  trial  court  to  ex- 
clude the  evidence  from  the  jury  and  direct 
a  verdict  for  the  defendant,  will  not  remand 
the  case  for  a  new  trial,  but  will  render 
judgment  for  defendant,  when  it  does  not  ap- 
pear that  injustice  will  be  done  thereby. 
Euffner  v.  Dutchess  Ins.  Co.  (W.  Va.),  8-866. 

c.  Granting  new  trial. 

When  verdict  should  have  heen 
directed.  — i  When,  in  an  action  against  a 
railroad  company  for  personal  injury  to  a 
passenger,  the  evidence  is  such  that  a  verdict 
for  the  plaintiff  should  be  set  aside,  the 
circuit  court,  if  asked,  should  direct  a  ver- 
dict for  the  defendant,  and  if  it  refuses,  the 
appellate  court  will  reverse  judgment  and 
verdict,  and  remand  the  case  for  a  new  trial, 
unless  this  court  can  see  clearly  that  the 
plaintiff  cannot  better  his  case  upon  another 
trial.  Hoylman  v.  Kanawha,  etc.,  R.  Co. 
(W.  Va.),  17-114». 

Sufficiency  of  evidence  doubtful. — 
Where  a  trial  court  dismisses  the  complaint 
in  an  action  notwithstanding  a  verdict  for 
the  plaintiff,  and  an  intermediate  court  af- 
firms the  judgment  and  expresses  an  opinion 
that  the  verdict  is  contrary  to  the  evidence, 
the  court  of  last  resort,  in  reversing  the  judg- 
ment, will  order  a  new  trial  instead  of  direct- 
ing judgment  in  favor  of  the  plaintiff  upon 
the  verdict.  Rand  v.  Iowa  Central  R.  Co. 
(N.  Y.),  9-542. 

Iiimitation  of  issues  on  neif  trial.  — 
It  is  within  the  power  of  a  reviewing  court 
to  qualify  its  order  for  a  new  trial  by  limit- 


ing the  retrial  to  that  part  of  the  case  in 
which  alone  there  is  any  error;  and  this 
power  may  be  exercised  in  the  case  of  a  trial 
by  jury  when  its  exercise  is  necessary  to 
the  doing  of  justice  between  the  parties. 
Smith  V.  Whittlesey  (Conn.),  7-114. 

d.   Remanding     for     proper     judgment     or 
sentence. 

Practice  in  Arkansas.  —  While  the 
supreme  court  of  Arkansas  is  empowered  by 
statute  to  modify  a  judgment  and  render  final 
judgment  instead  of  reversing  and  remand- 
ing, the  better  practice  is  to  reverse  and  re- 
mand with  directions  to  the  circuit  court  to 
enter  judgment  in  conformity  with  the  opin- 
ion. Lenon  v.  Mutual  Life  Ins.  Co.  (Ark.), 
10-467. 

ITnanthorized  sentence  in  criminal 
case.  —  Where  there  is  no  error  affecting  the 
merits  of  the  trial  of  a  criminal  cause  that 
will  necessitate  the  grant  of  a  new  trial  or 
vacation  of  the  verdict  found,  but  there  is 
simply  an  unauthorized  sentence  imposed,  an 
appellate  court  should  reverse  the  judgment 
and  sentence  imposed,  leaving  the  verdict  to 
stand  as  a  basis  for  a  new  and  proper  sen- 
tence, and  should  remand  the  cause  for  proper 
sentence.     Irvin  v.  State   (Fla.),  10-1003. 

Where  on  appeal  from  a  judgment  of  con- 
viction in  a,  criminal  case  it  is  determined 
that  the  sentence  imposed  by  the  trial  court 
was  improper,  the  cause  will  be  sent  back 
for  a  new  trial  on  that  account,  but  will  be 
remanded  for  a  proper  judgment.  State  v. 
King   (Wash.),  16-322. 

e.  Modification  of  judgment. 

Reduction  of  amount  of  damages.  — 

Where  the  damages  awarded  by  the  jury  are 
excessive,  but  there  is  no  error  in  the  record 
requiring  an  unconditional  reversal,  the  court 
will  require  the  plaintiff  to  remit  a  part  of 
the  damages  as  a  condition  of  affirmance. 
Yergy  v.  Helena  Light,  etc.,  Co.  (Mont.), 
18-1201. 

Where  the  jury  in  an  action  on  contract, 
acting  under  an  erroneous  instruction  by  the 
trial  court,  have  awarded  the  successful  party 
damages  to  which  he  is  not  properly  entitled, 
but  the  error  does  not  affect  the  real  con- 
troversy between  the  parties,  and  the  amount 
of  damages  so  allowed  can  be  segregated  from 
the  rest  of  the  verdict,  the  judgment  will 
not  be  reversed  absolutely,  but  will  be  af- 
firmed upon  condition  that  the  successful 
party  remit  the  damages  improperly  awarded. 
Eaton  V.  Blackburn  (Ore.),  16-1198. 

An  appellate  court  is  not  authorized,  in- 
stead of  reversing  a  judgment,  to  enter  a 
remittitur  reducing  the  amount  of  the  judg- 
ment to  such  a  SUM  as  it  may  deem  proper. 
Irvine  v.  Gibson  (Ky.),  4-569. 

Where  the  verdict  in  an  action  to  recover 
compensatory  damages,  the  defendant's  lia- 
bility being  conceded,  is  in  the  opinion  of  the 
appellate  court  so  excessive  as  to  evince  pas- 
sion, prejudice,  and  caprice  on  the  part  of 
the  jury,  the  appellate  court  will  require  the 
plaintiff  to  enter  a  remittitur  for  such  amount 
as  will  reduce  the  verdict  to  a  proper  sum 
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as  a  condition  to  allowing  the  judgment  to 
stand;  but  a  compliance  with  this  require- 
ment is  optional  with  the  plaintiff,  and  he 
may  instead  suffer  a  new  trial.  Alabama 
Great  Southern  E.  Co.  v.  Roberts  (Tenn.), 
3-937. 

On  appeal  from  a  verdict  for  the  plaintiff 
in  an  action  of  tort,  the  court  of  appeal  has 
no  power,  without  the  consent  of  the  defend- 
ant, to  fix  the  amount  of  damages  which  it 
considers  reasonable  and  order  a  new  trial 
unless  the  plaintiff  shall  consent  to  reduce 
the  recovery  to  such  amount.  Watt  v.  Watt 
(Eng.),  2-672. 

The  practice  of  ordering  a  new  trial  of  an 
entire  case  unless  that  part  which  is  found  to 
have  been  erroneously  included  in  the  judg- 
ment or  verdict  shall  be  remitted  or  surren- 
dered is  a  correct  and  proper  one  benefleial 
to  both  parties.  Dunning  v.  Crofutt  (Conn.), 
14-337. 

Remission  of  judgment  against  one 
defendant.— Where  the  trial  court  enters 
judgment  against  one  defendant  for  the  en- 
tire amount  of  damages  assessed  by  the  jury 
against  both  defendants  severally,  the  plain- 
tiff may,  on  appeal,  remit  the  part  of  the 
judgment  assessed  against  the  other  defend- 
ant and  have  judgment  for  the  amount 
assessed  to  the  defendant  against  whom 
judgment  has  been  rendered.  Nashville  E., 
etc.,  Co.  V.  Trawick   (Tenn.),  12-532. 

f.  Imposing  terms  on  successful  party. 

Retaining    judgment     as    security.— 

An  appellate  court,  in  reversing  the  judg- 
ment of  the  lower  court,  has  no  power  to 
put  the  appellant  upon  terms,  he  being  the 
administrator  of  the  persons  against  whom 
the  judgment  was  rendered,  by  requiring  him 
to  enter  his  assent  that  the  judgment  shall 
stand  as  security  for  whatever  damages  may 
be  found  for  the  appellee  upon  a  second  trial 
and  thus  prevent  the  abatement  of  the  action 
upon  its  return  to  the  lower  court  by  reason 
of  the  death  of  the  defendant.  Irvine  v.  Gib- 
son (Ey.),  4-569. 

17.  Effect  of  Appeal. 

Suspension  or  vacation  of  judgment 
below.  —  An  appeal  in  the  nature  of  a  writ 
of  error  as  prosecuted  from  the  judgment  of 
a  law  court  operates  as  a  mere  suspension  of 
the  judgment  of  the  lower  court,  superseding 
an  issuance  of  execution  during  the  pendency 
of  such  appeal,  but  a  simple  chancery  appeal, 
on  the  contrary,  brings  up  the  facts  as  well 
as  the  law  for  examination  and  vacates  the 
judgment  of  the  lower  court.  Fort  v.  Fort 
(Tenn.),  11-964. 

Tennessee  statute. —  The  Tennessee  stat- 
ute making  a  judgment  or  decree  of  a  court 
of  equity  a  lien  upon  the  property  of  the  de- 
fendant, notwithstanding  an  appeal  there- 
from, to  the  same  extent  as  a  judgment  at 
law,  operates  so  to  modify  the  common-law 
rule  in  respect  to  the  judgments  and  decrees 
of  chancery  courts  as  to  continue  them  in 
force  upon  an  appeal  where  moneyed  or  other 
judgments  are  pronounced,  but  the  effect  of 


the  statute  does  not  extend  to  any  other  class 
of  judgments  or  decrees  than  those  that  con- 
stitute liens.     Fort  v.  Fort   (Tenn.),  11-964. 

18.  SuPEBSEDEAS  AND  Bond. 

a.  In  general. 

On  appeal  in  nature  of  writ  of  error. 

—  Under  the  Tennessee  statute  the  bond  re- 
quired of  appellants  and  the  proceedings  in 
the  appellate  court  are  the  same  on  an  ap- 
peal in  the  nature  of  a  writ  of  error  as  on 
a  simple  appeal,  but  the  distinction  is  main- 
tained that  in  the  former  case  the  judgment 
is  merely  suspended  while  in  the  latter  case 
it  is  vacated.  Fort  v.  Fort  (Tenn.),  11- 
964. 

In  forcible  entry  and  detainer.  — 
Under  the  Oregon  practice,  an  appeal  from 
a  judgment  rendered  in  a  justice's  court  in 
an  action  of  forcible  entry  and  detainer  may 
be  instituted  and  prosecuted  to  final  deter- 
mination by  either  party,  but  if  the 
defendant  appeals  he  must,  in  addition  to  the 
undertaking  for  the  appeal,  also  give  an 
undertaking  for  the  payment  to  the  plaintiff 
of  twice  the  rental  value  of  the  premises  of 
which  restitution  has  been  awarded.  Wolfer 
V.  Hurst  (Oregon),  8-725. 

In  foreclosure  suit.  —  The  court  making 
an  order  granting  a  writ  of  assistance  in  a 
foreclosure  suit,  after  decree,  sale,  confirma- 
tion thereof  and  the  execution  of  a  sheriff's 
deed  directing  the  sheriff  to  put  the  purchaser 
in  possession  of  the  premises,  may  in  its 
discretion  allow  it  to  be  superseded  upon 
the  condition  that  the  appellant  shall  give  a 
bond  for  the  payment  of  a  reasonable  rent 
for  the  use  and  occupation  of  the  premises 
during  the  pendency  of  his  appeal.  Escritt 
V.  Michaelson   (Neb.),  10'-1039. 

Validity  of  bond  as  contract.  ^  A 
bond  given  in  an  attempted  appeal  to  the 
Nebraska  supreme  court  from  an  order  of 
a  district  court  awarding  a  writ  of  assistance 
in  a  mortgage  foreclosure  proceeding,  con- 
ditioned for  the  payment  of  rent,  is  valid  as 
a,  contract  where  the  obligor  has  by  reason 
of  the  bond  retained  possession  of  the  prem- 
ises pending  such  appeal.  Escritt  v.  Michael- 
son   (Neb.),  10-1039. 

Waste  bond  under  Nebraska  code.  — 
An  order  granting  a  writ  of  assistance  in  a 
foreclosure  suit,  after  decree,  sale,  confirma- 
tion thereof  and  the  execution  of  a  sheriff's 
deed  directing  the  sheriff  to  put  the  pur- 
chaser in  possession  of  the  premises,  is  a  final 
order  and  is  appealable;  but  is  not  such  an 
order,  within  the  meaning  of  the  third  sub- 
division of  section  677  of  the  Nebraska  code, 
as  may  be  superseded  by  giving  the  waste 
bond  therein  provided  for.  Escritt  v.  Michael- 
son   (Neb.),  10-1039. 

To  'nrhom  payable.  —  On  an  appeal  by 
the  defendant  in  an  action,  the  appeal  bond 
is  properly  made  payable  to  the  plaintiff  who 
has  died  subsequent  to  the  judgment,  rather 
than  to  the  plaintiff's  personal  representa- 
tives. Spencer  v.  Mtna,  Indemnity  Co.  (111.). 
12-323. 
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b.  Suffici«^. 

Bnrdeii   of   proof   as   to   insufficiency. 

—  The  onus  of  proof  is  with  an  appellee  who 
seeks  to  have  an  appeal  dismissed  on  the 
ground  of  insufficiency  of  the  appeal  bond. 
Fitzpatrick  v.  Letten   (La.),  17-197._ 

Delay  in  objecting  to  sufficiency. — 
After  the  last  bond  for  an  appeal  has  been 
accepted,  and  when  the  ten  days  from  the 
judgment  have  elapsed  and  a  large  part  of 
the  coats  taxed  in  favor  of  the  appellee  has 
been  paid,  it  is  too  late  for  appellee  to  affect 
appellant's  right  of  appeal  by  calling  the 
court's  attention  to  the  large  amount  of  costs 
taxed  and  urging  that  the  appeal  bond  is 
insufficient  in  amount.     Fitzpatrick  v.  Letten 

(La.),  17-197. 

Effect  of  insufficient  justification.  — 
The  failure  of  the  sureties  on  an  appeal  bond 
to  justify  by  a  sufficient  affidavit  as  to  their 
property  qualifications  is  not  a  defect  which 
nullifies  the  bond  and  requires  the  dismissal 
of  the  appeal,  in  the  absence  of  any  show- 
ing that  the  sureties  are  not  financially  com- 
petent.   Porter   v.   Western   Union   Tel.    Co. 

(Iowa),  12-585. 

*  c.  Amount. 

In  action  urlieTe  garnislinient  bas 
issued.  —  On  appeal  by  the  plaintiff  from  a 
judgment  in  favor  of  the  principal  defendant 
in  an  action  wherein  a  writ  of  garnishment 
has  issued,  the  amount  of  the  appeal  and 
supersedeas  bond  is  determined  by  the  judg- 
ment in  the  principal  action,  without  regard 
to  the  existence  of  the  garnishment  or  the 
amount  of  the  funds  garnished.  Kussell  v. 
Graumann   (Wash.),  5-830. 

Discretion  of  court.  —  It  has  always 
been  held  that  the  trial  judge  has  discretion 
to  fix  the  amount  of  the  appeal  bond,  sub- 
ject to  the  limitation  that  such  discretion 
must  not  be  arbitrarily  exercised;  and  when 
it  has  not  been  arbitrarily  exercised,  it  is  not 
subject  to  review.  Fitzpatrick  v.  Letten 
(La.),  17-197. 

The  trial  court  has  discretion  in  the  mat- 
ter of  fixing  the  amount  of  an  appeal  bond, 
if  the  plaintiff's  action  be  nonsuited,  and  he 
has  not  been  condemned  for  any  amount,  and 
is  not  ordered  to  deliver  the  property.  There 
is  no  decision  denying  the  discretion  of  the 
trial  judge  under  such  circumstances.  Fitz- 
patrick V.  Letten  (La.),  17-197. 

Inclusion  of  security  for  property 
sequestered.  —  In  a  judgment  of  dismissal, 
which  does  not  order  the  delivery  of  any 
property  or  condemn  the  plaintiff  to  pay  any- 
thing, the  judge  may  fix  the  amount  of  the 
appeal  bond  without  therein  including  an 
amount  to  secure  the  property  which  has  been 
sequestered  and  attached,  as  the  latter  must 
be  preceded  by  sufficient  bond.  Fitzpatrick  v. 
Letten   (La.),  17-197. 

d.  Additional  bond. 

Poirer  of  court  to  authorize.  —  An  ad- 
ditional, supplemental,  suspensive  appeal 
bond  may  be  authorized  by  >  the  trial  judge. 


if  timely  offered.  Fitzpatrick  v.  Letten 
(La.),   17-197. 

Where  a  justice  takes  and  approves  an 
appeal  bond,  and  allows  the  appeal,  though 
the  penalty  of  the  bond  is  less  than  double 
the  amovmt  of  the  judgment  appealed  from, 
as  required  by  the  West  Virginia  statute 
(Code  1906,  §  2115)  the  court  should  not 
dismiss  the  appeal  as  improvidently  awarded, 
or  pronounce  the  judgment  prescribed  by  stat- 
ute, without  first  ordering  a  new  bond  in  suf- 
ficient penalty  to  be  given  by  the  appellant, 
within  the  time  to  be  specified  in  such  order, 
as  provided  by  statute  (Code  1906,  §  2121). 
Smith  V.  West  Virginia  Central  Gas  Co. 
(W.  Va.),  17-377. 

The  Minnesota  supreme  court  has  jurisdic- 
tion, after  an  appeal  to  it  has  been  perfected, 
to  direct  the  appellant  to  give  a  new  super- 
sedeas bond,  and,  in  case  of  his  default,  to 
vacate  the  stay  whenever  it  is  made  to  appear 
that  the  original  bond  is  clearly  insufficient. 
Bock  V.  Sauk  Center  Grocery  Co.  (Minn.), 
10-802. 

Neve  undertahing  on  further  appeal. 

—  Under  the  Oregon  statute  providing  that 
the  defendant  in  an  action  for  forcible  entry 
and  detainer  cannot  appeal  from  a  judgment 
against  him  until  he  has  given  an  undertak- 
ing for  the  payment  of  twice  the  rental  value 
of  the  real  property  in  question,  a  defendant 
who  has  given  such  an  undertaking  on  ap- 
pealing from  a  justice's  judgment  need  not 
give  a  new  undertaking  upon  appealing  from 
the  circuit  court  judgment  affirming  the  jus- 
tice's judgment.  Wolfer  v.  Hurst  (Oregon), 
8-725. 

e.  Actions  on  appeal  bonds. 

Sufficiency  of  petition.  —  In  an  action 
on  a  supersedeas  bond  executed  pursuant  to 
appeal  from  a  judgment  of  a  trial  court,  and 
conditioned  that  the  obligors  shall  pay  what- 
ever judgment  may  be  rendered  by  the  court 
upon  the  dismissal  or  trial  of  said  appeal,  a 
petition  which  merely  alleges  that  the  origi- 
nal judgment  of  the  lower  court  was  affirmed 
and  is  luipaid,  without  alleging  that  a  money 
judgment  was  rendered  by  the  appellate  court, 
fails  to  state  a  breach  of  the  bond.  German 
Nat.  Bank  v.  Beatrice  Rapid  Transit,  etc., 
Co.  (Neb.),  5-88. 

What  recoverable.  —  An  appeal  or  su- 
persedeas bond  in  an  ordinary  civil  action  or 
will  contest,  which  provides  for  the  payment 
of  "  all  damages  "  which  the  obligee  may  sus- 
tain by  reason  of  the  appeal,  does  not  entitle 
the  obligee  to  recover  as  part  of  such  dam- 
ages attorneys'  fees  paid  in  resisting  the  ap- 
peal or  writ  of  error.  Williams  v.  Fidelity, 
etc.,  Co.   (Colo.),  15-722. 

19.  Costs. 
See  also  Costs,  4. 

a.  In  general. 

On  reversal  for  want  of  jurisdiction. 

—  Under  the  rule  of  the  District  of  Columbia 
court  of  appeals  providing  that  in  case  of 
reversal  costs  shall  be  awarded  to  the  appel- 
lant   "  unless     otherwise     ordered     by     this 
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court,"  the  court,  im  reversing  a  decree,  will 
require  each  party  to  pay  the  costs  incurred 
by  him  on  appeal,  where  the  reversal  is  for 
want  of  jurisdiction  in  the  trial  court  but 
the  question  of  jurisdiction  was  not  raised 
by  the  defendant,  as  the  complainant  is  at 
fault  for  having  brought  suit  in  a  court  with- 
out jurisdiction  and  the  defendant  is  at  fault 
in  not  having  challenged  the  jurisdiction  of 
the  court.  Columbia  Nat.  Sand  Dredging  Co. 
V.  Morton  (D.  C),  8-512. 

The  rule  of  the  District  of  Columbia  court 
of  appeals  that  "  in  all  cases  where  appeals 
shall  be  dismissed  by  this  court,  except  where 
dismissal  shall  be  for  want  of  jurisdiction, 
costs  shall  be  allowed  to  the  appellee,  unless 
otherwise  agreed  by  the  parties,"  has  no  ap- 
plication to  a  reversal  of  a  decree  rendered 
by  a  trial  court  which  was  without  jurisdic- 
tion in  the  premises,  as  in  such  a  case  the 
court  of  appeals  has  jurisdiction  of  the  ap- 
peal for  the  purpose  of  reversing  the 
erroneous  decree.  Columbia  Nat.  Sand 
Dredging  Co.  v.  Morton  (D.  C),  8-512. 

On  dismissal  for  trant  of  jurisdiction. 

—  An  appellate  court,  on  dismissing  an  ap- 
peal for  want  of  jurisdiction,  has  no 
jurisdiction  of  power  to  render  a  judgment 
for  costs  of  the  suit.  Bice  v.  Boothsville 
Telephone  Co.   (W.  Va.),  13-1046. 

Additional  abstract  filed  by  appellee. 

—  Upon  the  affirmance  of  a  judgment  by  the 
appellate  court,  a  motion  to  tax  to  the  ap- 
pellant the  cost  of  an  additional  abstract 
filed  by  the  appellee  in  order  fully  and  fairly 
to  present  "the  questions  at  issue  will  be 
granted.  Graham  v.  Mattoon  City  E.  Co. 
(111.),  14-853. 

Expense  of  unnecessary  printing.  — 
Where  an  appellant  has  set  forth  the  assign- 
ments of  error  at  a  greater  length  than  is 
necessary  for  the  proper  presentation  of  ap- 
peal, the  cost  of  printing  such  excess  will  be 
taxed  to  him,  even  though  a  reversal  of  the 
lower  court  is  granted.  Dorr  Cattle  Co.  v. 
Des  Moines  Nat.  Bank   (Iowa),  4-519. 

Liability  of  party  not  appealing.  — 
In  an  action  against  a  railroad  company  and 
an  insurer  upon  a  contract  of  indemnity, 
under  which  both  the  indemnitor  and  the  in- 
demnitee have  the  right  of  appeal,  if  either 
party  desires  to  appeal  and  the  other  does 
not,  the  real  party  appellant  must  pay  the 
costs  of  the  appeal.  Stephens  v.  Pennsylvania 
Casualty  Co.   (Mich.),  3-478. 

b.  Damages   for   delay. 

Under  Kentucky  civil  code.  —  Under 
the  Kentucky  civil  code  providing  that  ten 
per  cent,  damages  shall  be  awarded  against 
the  appellant  upon  the  affirmance  of  a  judg- 
ment for  the  payment  of  money  the  collection 
of  which  has  been  superseded,  an  order  re- 
quiring a  party  to  pay  a  certain  amount  to 
an  officer  of  the  court  and  permitting  the 
adverse  party  immediately  to  withdraw  such 
amount  is  a  judgment  for  the  payment  of 
money,  upon  the  affirmance  of  which,  if  su- 
perseded, damages  must  be  awarded  against 
the  appellant.  J.  M.  Robinson,  etc.,  Co.  v. 
Corsioana  Cotton  Factory  (Ky.),  14-802. 


Appeal  frivolous.  —  Record  examined 
and  held  to  disclose  a  proper  case  in  which 
to  award  the  appellee  damages  on  the  ground 
that  the  appeal  is  frivolous  and  made  only 
for  the  purpose  of  delay.  Jones-Downes  Co. 
V.  Chandler    (N.  Mex.),  13-710. 

To  whom  payable  in  criminal  case.  — 
The  penalty,  in  the  shape  of  damages  equal 
to  ten  per  cent,  of  the  judgment  appealed 
from,  which  is  imposed  by  statute  in  Ken- 
tucky upon  unsuccessful  appellants,  belongs 
entirely  to  the  state  in  penal  and  criminal 
cases,  and  the  court  officers  have  no  interest 
therein.  Commonwealth  v.  French  (Ky.), 
17-601. 

20.  Rehearing  op  Appeal. 

When  properly  denied.  —  An  appellate 
court  will  not  entertain  an  application  for  a 
rehearing,  or  for  an  amendment  of  its  judg- 
ment on  the  ground  of  error  of  law  apparent 
on  the  face  of  the  judgment,  where  the  error 
complained  of  was  not  called  to  its  attention 
by  the  briefs  or  arguments  on  the  hearing  of 
the  appeal.  Hunter  v.  Nelson  (N.  Car.), 
18-721. 

Grounds  of  motion.  —  A  petition  for  re- 
hearing can  be  based  only  on  points  properly 
presented  for  decision  at  the  original  hearing. 
Indianapolis,  etc.,  R.  Co.  v.  Branson  (Ind.), 
19-925. 

21.  Mandate  and   Peoceedings   Below. 

Restitution  on  reversal.  — ^Where  prop- 
erty is  sold  xmder  a  judgment  which  is  subse- 
quently reversed,  the  judgment  creditor  is 
responsible  for  the  amount  of  money  which 
he  has  received  from  the  sale,  together  with 
interest  on  such  amount.  Hess  v.  Deppen 
(Ky.),  15-670. 

Where  property  is  sold  under  a  judgment 
which  is  subsequently  reversed,  the  judgment 
creditor  may  either  allow  the  sale  to  stand 
and  take  the  purchase  money,  or  have  the 
sale  set  aside  and  take  the  property  itself. 
Hess  V.  Deppen   (Ky.),  15-670. 

If  such  sale  is  set  aside,  the  purchaser 
should  be  charged  with  waste  and  rents,  and 
should  be  adjudged  to  have  a  lien  for  all  sums 
expended  by  him  in  the  payment  of  valid 
taxes  as  well  as  for  necessary  repairs  and 
improvements.  Hess  v.  Deppen  (Ky.), 
15-670. 

APPEARANCES. 

Withdrawal  of  appearances  as  ground  for 
new  trial,  see  New  Tbial,  2  a  (3). 

Waiver  of  process  by  voluntary  appearance, 
see  Summons  and  Process. 

Special  appearance  to  contest  attach- 
ment.—  A  nonresident  whose  property  has 
been  attached  but  who  had  not  been  served 
with  process  may  appear  specially  to  contest 
the  attachment  on  the  ground  that  the  prop- 
erty was  not  subject  to  attachment.  Davis 
V.  Cleveland,  etc.,  R.  Co.   (U.  S.),  18-907. 

Determination  of  nature  of  appear- 
ance from  record.  —  It  is  not  necessary  for 
a  defendant  in  appearing  in  a  court  of  record 
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to  quash  a  defective  writ  commencing  an  ac- 
tion, to  cause  the  record  to  recite  that  his 
appearance  is  for  that  purpose  only,  in  order, 
to  avoid  a  waiver  of  defect  in  the  jurisdic- 
tion of  the  court.  In  such  a  case,  whether 
the  appearance  is  general  or  special  is  to  be 
determined  by  the  record  as  it  stands  at  the 
time  the  motion  is  made.  Fisher  v.  Crowley 
(W.  Va.),  4r-282. 

APPELLATE  COURTS. 

As  to  appellate  courts  generally,  see  Appeal 

AND  Ebbob. 
Appeals  from  intermediate  appellate  courts, 

see  Appeal  and  Ebbob,  3  d. 


APPELLATE  JURISDICTION. 

See  Appeal  and  Ebbob,  3. 
Allowance  of  alimony  on  appeal,  see  Alimony 
and  Suit  Monet,  3  c. 

APPLIANCES. 

Duty  of  master  to  furnish  safe  appliances, 
see  Masteb  and  Sebvant,  3  c. 


APPLICATION. 

Membership  in  beneficial  associations,  see 
Benevolent  oe  Beneficial  Associa- 
tions, 4. 

APPLICATION  OF  PAYMENTS. 

See  Payments,  3. 

APPOINTING  POWER. 

See  Judges,  3  b. 

APPOINTMENT. 

Executors  and  administrators,  see  Executobs 

AND  Administbatobs,  2. 
Guardians,  see  Guabdian  and  Waed,  1. 
Judges,  see  Judges,  1. 
Justices  of  the  peace,  see  Justices  of  the 

Peace,  1. 
Mimicipal   officers,   see   Municipal   Cobpoba- 

TIONS,  13. 
Power  of  appointment,  see  Powees. 
Public  officers  generally,  see  Public  Officees, 

3  a. 
Receivers,  see  Receivebs,  1. 
School  officers,  see  Schools,  2. 
Trustees,  see  Teusts  and  Teustees,  3  a. 

APPORTIONMENT. 

Apportioning  local  assessments,   see  Special 

OB  Local  Assessments,  6. 
Apportionment  of  debts  on  division  of  county, 

see  Counties,  1. 


APPRAISEMENT. 

Distinction  between  appraisal  and  arbitration, 

see  Aebiteation  and  Awaed,  1. 
Fixing  amount  of  rent  by  appraisement,  see 

Landloed  and  Tenant,  6  b. 
Fixing  value  of  waterworks  in  proceeding  for 

acquisition  by  municipality,  see  Waters 

and  Watebcoubses,  4  e. 
Fixing  price  in  suit  for  speciiic  performance, 

see  Specific  Pebfoemance,  3  f  (14). 
Provision  for  appraisement  in  fire  insurance 

policy,  see  Insueance,  5  1   (4). 

APPRENTICES. 

Validity  of  statute.  —  When  the  state 
as  parens  patriw  in  a  proper  case,  through  its 
constituted  officers  or  agencies,  takes  under 
its  control  an  infant,  the  law  authorizing  such 
child  to  be  bound  to  service  under  proper  re- 
strictions is  not  a  violation  of  those  provisions 
of  the  constitutions  of  Georgia  and  of  the 
United  States  which  prohibit  slavery  and  in- 
volimtary  servitude  except  as  a  punishment 
for  crime  after  conviction  thereof.  Kennedy 
V.  Meara  (Ga.),  9-396. 

The  Georgia  general  assembly  has  author- 
ity to  authorize  a  beneyolent  institution,  to 
which  an  infant  has  been  committed  under 
statutory  authority,  to  bind  out  to  service  the 
child  committed  to  its  care,  such  institution 
reserving  the  right  of  supervision  to  see  that 
the  child  is  properly  cared  for.  Keimedy  n. 
Meara    (Ga.),   9-396. 

Liability  of  apprentice  on  indentuTC, 
—  The  rule  that  an  action  will  not  lie  to 
enforce  a  covenant  in  an  apprenticeship  deed 
entered  into  by  an  infant  applies  only  to 
covenants  which  it  is  sought  to  enforce  dur- 
ing the  currency  of  the  apprenticeship.  A 
covenant  to  do  or  abstain  from  doing  some- 
thing after  the  apprenticeship  shall  have 
ceased  may,  provided  that  the  deed  as  a 
whole  is  for  the  apprentice's  benefit,  be  en- 
forced against  him  by  action.  Gadd  v. 
Thompson    (Eng.),  20-777. 

A  covenant  by  an  apprentice  not  to  engage 
in  the  business  carried  on  by  the  master  with- 
in ten  miles  of  the  master's  place  of  resi- 
dence for  ten  years  after  the  expiration  of 
the  apprenticeship  is  reasonable  where  in- 
struction in  the  business  cannot  be  obtained 
on  any  other  terms.  Gadd  v.  Thompson 
(Eng.),  20-777. 

APPROPRIATION. 

Appropriating    lost    goods    as    larceny,    see 

Laeceny,  1  b. 
County  funds,  see  Counties,  2. 
Municipal    funds,    see   Municipal    Cobpoea- 

tions,  6. 
Payment  of  compensation   of  public  officers, 

see  Public  Officees,  6. 
Eight  of  public  officers  to  incur  expenses  in 

excess    of    appropriations,    see    PUBLIC 

Officees,  5  c. 
Right  to  appropriate  water,  see  Ibriqation. 
State  funds,  see  States,  5. 


APPROVAL  —  AKBITRATION  AND  AWAED. 
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APPROVAL. 

Approval  of  bills  by  executive,  see  Statutes, 

1  e. 
Veto   of   bill   after   approval,    see   Statutes, 

1  e. 

APPROXIMATION. 

Doctrine  of  approximation,  see  Chabities,  3. 

APPXTRTENANCES. 

Appurtenances    to    vessels,    see    Ships    and 

Shipping,  1. 
Manure  as  appurtenant  to  leased  farm,  see 

Landlord  and  Tenant,  5  e. 
Things  appurtenant  to  demised  premises,  see 

Landlobd  and  Tenant,  5  a. 
Bight  of  way  as  appurtenance,  see  Peivate 

Wats. 


ARBITRATION    AND    AWARD. 

1.  In  General, 

2.  Stiptilation  in  Insurance  Policies, 

Power  of  municipality  to  'submit  to  arbitra- 
tion, see  Municipal  Corporations,   17. 

Provision  for  arbitration  in  fire  insurance 
policy,  see  Insurance,  5,  1    (4). 

Statute  of  limitations  as  affected  by  arbitra- 
tion agreement,  see  Limitation  of 
Actions,  4  b   (6). 

1.  In  General. 

Enforcement  of  agreement  to  arbi- 
trate. —  Upon  the  failure  of  arbitrators  to 
agree  where  there  has  been  part  performance 
of  a  contract  and  the  arbitration  was  but  an 
incident  thereof,  a  court  of  equity  will  grant 
relief  by  substituting  itself  for  the  arbitra- 
tors.   Cooke  V.  Miller  (R.  I.),  1-30. 

Onsting  jurisdiction  of  courts.  —  A 
mere  general  stipulation  in  a  lease  that  dif- 
ferences between  the  narties  shall  be  referred 
to  arbitration  does  not  prevent  either  party 
from  resorting  to  the  courts  without  such 
reference.     Lawrence  ij.  White  (Ga.),  15-1097. 

Authority  of  arbitrator.  —  The  appoint- 
ment of  an  arbitrator  and  agent  by  the  owner 
of  premises  to  settle  a  difference  with  a  ten- 
ant as  to  the  right  of  the  latter  to  occupy  a 
tenement  house  on  the  premises  does  not  give 
the  arbitrator  authority  to  extend  the  ten- 
ancy.    Mead  v.  Owen   (Vt.),  13-231. 

Refusal  of  arbitrator  to  receive  evi- 
dence.—A  party  to  an  arbitration,  who  is 
injured  by  the  misconduct  of  the  arbitrators 
in  refusing  to  hear  pertinent  and  material 
testimony,  may  maintain  a  suit  in  equity  to 
have  the  award  set  aside.  Cohn  v.  Wemme 
(Oregon),  8-580. 

Notwithstanding  the  Oregon  statute  au- 
thorizing the  defendant  to  set  forth  by  answer 
as  many  defenses  as  he  may  have,  the  de- 
fendant in  an  action  to  recover  the  amount  of 
an  award  cannot  set  up  as  a  defense  the  mis- 
conduct of  the  arbitrators  in  refusing  to  hear 


pertinent  and  material  testimony,  as  the  de- 
fense is  an  equitable  one  and  there  is  no 
statute  authorizing  an  equitable  defense  to 
be  interposed  to  an  action  at  law.  Cqhn  v. 
Wemme  (Oregon),  8-508. 

Duty  of  arbitrator  to  observe  rules 
of  evidence.  —  Arbitrators  are  bound  to 
observe  the  rules  of  evidence  no  less  than 
judges.     In  re  Enoch   (Eng. ),  18-159. 

Amendment  of  pleadings.  —  An  arbi- 
trator has  a  discretion  as  ji  judicial  officer  to 
allow  an  amendment  of  pleadings  delivered 
by  the  parties  in  compliance  with  a  direc- 
tion given  to  them  by  him.  In  re  Arbitration, 
etc.    (Eng.),  20-600. 

Rebearing  before  third  arbitrator.  — 
Where  a  third  arbitrator  is  appointed  by  the 
original  arbitrators  upon  their  failure'  to 
agree,  the  parties  in  interest  are  entitled  to 
notice  of  such  appointment  and  of  the  time 
and  place  of  the  meeting  of  the  original  arbi- 
trators and  the  third  arbitrator  to  hear  and 
determine  iinally  the  matter  submitted,  and 
to  a  reasonable  opportunity  to  present  their 
evidence  and  arguments  to  the  third  arbitra- 
tor, and  unless  such  rights  have  been  dis- 
tinctly and  unequivocally  waived  by  the 
agreement  or  conduct  of  the  parties,  a  fail- 
ure to  give  the  required  notice  or  to  afford 
such  opportunity  for  the  presentation  of  evi- 
dence invalidates  the  award.  Bray  v.  Staples 
(N.  Car.),   16-555. 

Distinction  betireen  appraisal  and 
arbitration.  —  The  distinction  between  ap- 
praisal and  arbitration  is  that  an  appraisal 
is  generally  a  mere  auxiliary  feature  of  a 
contract  of  sale,  the  purpose  of  which  is  not 
to  adjudicate  but  to  avoid  controversy,  and 
as  long  as  the  appraisers  act  in  good  faith 
they  have  a  wide  discretion  as  to  their  meth- 
ods of  procedure  and  sources  of  information, 
while  an  arbitration  presupposes  a  contro- 
versy to  be  tried  and  decided,  the' investiga- 
tion of  the  arbitrators  being  in  the  nature  of 
a  judicial  inquiry,  and  their  failure  to  ob- 
serve strictly  rules  of  procedure  rendering 
their  award  void.  Omaha  Water  Co.  v. 
Omaha  (U.  S.),  15-498. 

2.  Stipulation  in  Insurance  PoLiciEa. 

Arbitration  as  condition  precedent 
to  suit.  —  A  provision  in  a  policy  of  life 
insurance  for  submission  to  arbitration  does 
not  preclude  the  bringing  of  an  action  on  the 
policy  without  such  submission,  where  the 
agreement  to  arbitrate  does  not,  either  in  ex- 
press terms  or  by  proper  construction,  make 
the  award  a  condition  precedent  to  the  right 
to  sue.  Chadwick  v.  Phoenix  Accident,  etc., 
Assoc.    (Mich.),  8-170. 

A  stipulation  in  a  fire  insurance  policy  for 
submission  of  the  amount  of  damage  to 
arbitration  in  case  of  a  disagreement  held  to 
constitute  a  condition  precedent  to  an  action 
on  the  policy.  Graham  v.  German  American 
Ins.  Co.   (Oliio),  9-79. 

Burden  of  proving  offer  to  arbitrate. 
—  A  stipulation  in  a  fire  insurance  policy  for 
submission  to  arbitration  of  the  amount  of 
loss  in  case  of  a  disagreement  held  not  to 
impose  an  obligation  on  the  insurer  to  de- 
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mand  an  appraisal;  but  in  the  event  of  a 
disagreement  between  the  parties,  an  ap- 
praisal is  required  by  the  terms  of  the  eon- 
tract,  and  in  a  suit  on  the  policy  the  burden 
lies  upon  the  insured  to  show  that  he  has, 
on  his  part,  performed  or  oflFered  to  perform 
the  condition  as  to  appraisal.  Graham  v. 
German  American  Ins.  Co.   (Ohio),  9'-79. 

DisagTeement  by  arbitrators.  —  Where 
a  dispute  as  to  the  insurer's  liability  under  a 
policy  of  fire  insurance  has  been  submitted 
to  arbitration  pursuant  to  a  provision  in  the 
policy  requiring  such  submission  in  the  event 
of  a  disagreement  of  the  parties,  but  the  ar- 
bitrators, without  any  fault  on  their  part  or 
on  the  part  of  either  party  to  the  submission, 
have  disagreed  and  have  failed  to  return  an 
award,  the  absence  of  the  award  does  not  bar 
an  action  on  the  policy  by  the  insured,  if  he 
has  acted  in  good  faith  and  endeavored  to 
secure  an  award  or  a  settlement,  and  the  in- 
surer has  not  acted  in  good  faith  in  that 
respect.  Bernhard  v.  Rochester  German  Ins. 
Co.   (Conn.),  8-298. 


ABBITBABY. 

Exercise  of  judicial  discretion,  see  Specific 
Pebfoemance,  2. 


ABCHITECTS. 

Approval    of   work    done   by   contractor,   see 

CONTKAOTS,   5  b    (3). 
Certificate  of  architect  as  condition  precedent 

to    recovery    on   building    contract,    see 

Contracts,  7  d. 
Compensation  of  architect,  see  Mastee  and 

Sebvaht,  1  d. 
Right  to  lien,  see  Mechanics'  Liens,  3. 


ABGUMENTS   OF   COUNSEL. 

In  civil  cases,  see  Teial,  4. 
In  criminal  cases,  see  Cbiminai,  Law,  6  i. 
Time   for   service   of  notice  of   argument  on 
appeal,  see  Appeal  and  IIbbob,  7  c. 


ABMS. 

See  Weapons. 

Use   of  state   arms  as  trademarks,  see  CoN- 

STITTJTIONAl   LaW,    9    b. 

Use  of  state  arms  for  advertising,  see  Con- 
stitutional Law,  8. 


AEMY   AND   NAVY. 

Acquittal  by  court-martial  as  bar  to  prose- 
cution in  civil  court,  see  Criminal 
Law,  5  b. 

Desertion  from  military  service  as  disquali- 
fication as  juror,  see  Juby,  2. 

Devise  in  restraint  of  entering  military  or 
naval  service,  see  Wills,  9  d. 

Enlistment  of  principal  in  navy  as  exoner- 
ating bail,  see  Bail,  8. 


Forfeiture    of    citizenship    by    desertion,    see 

Citizenship. 
Judicial  notice  of  military  reservations,  see 

Evidence,  I  g. 
Land  grants  in  aid  of  construction  of  mili- 

tary  roads,  see  Public  IjAnds. 
Review    of    judgment    of    court-martial,   see 

Habeas  Corpus,  2. 
State  militia,  see  Militia. 

Enlistment  of  minors.  —  Although  a 
minor  under  eighteen  years  of  age,  who  has 
been  enlisted  in  the  army  or  navy  without 
the  consent  of  his  parents  or  guardian,  ia 
entitled  to  be  discharged,  he  is,  nevertheless, 
subject  to  the  rules  and  regulations  of  the 
service  until  discharged  by  operation  of  law, 
and  is  liable  to  be  tried  and  punished  by  a 
military  or  naval  court  for  infractions  of 
such  rules  and  regulations  prior  to  his  dis- 
charge. Dillingham  v.  Booker  (U.  S ) 
16-127. 

The  civil  courts  should  not  interfere  by 
habeas  corpus  to  discharge  a  minor  under 
eighteen  years  of  age,  who  has  been  enlisted 
in  either  the  military  or  naval  service  with- 
out the  consent  of  his  parents  or  guardian, 
if  at  the  time  of  the  presentation  of  the  peti- 
tion for  the  writ  such  minor  is  under  arrest 
and  held  on  any  charge  cognizable  by  either 
a  military  or  naval  court.  Dillingham  v. 
Boqker   (U.  S.),  16-127. 


ABBAIGNMENT. 

See  Criminal  Law,  6  h. 

ABBEABS. 

Right  to  arrears  of  annuities,  see  Annuities. 

ABBEST. 

1.  Execution  op  Process,  335. 

a.  Killing  to  effect  arrest,  335. 

b.  Breaking  doors,  335. 

2.  Arrest  without  Waerant,  335. 

a.  In  general,  335. 

b.  By  peace  ofiicers,  335. 

c.  By  private  persons,  336. 

3.  Call  for  Assistance  by  Officer,  336. 

4.  Waiver  of  Illegal  Arrest,  336. 

Arrest  in  civil  actions,  see  Imprisonment  fob 
Debt  and  in  Civil  Cases. 

Arrest  in  extradition  proceedings,  see  Ex- 
tradition, 4  e. 

Determining  validity  of  arrest,  see  Habeas 

COEPUS,   2. 

Discretion   of  magistrate   as   to   issuance   of 

warranty  see  Criminal  Law,  3 
Duty  of  sheriflF  to  re-arrest  prisoner  released 

without    authority,    see    Sheriffs   and 

Constables,  2. 
Exemption  from  arrest  on  civil  process,  see 

Extradition,  5. 
Killing  in  resisting  arrest,  see  Homicide,  5  a. 
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Liability  of  carrier  for  wrongful  arrest  of 

passeneer,  see  Caeeiebs,  6  b  (4)    (3). 
Prinoipal's   liability   for   acts  of   agent,   see 

Aqbnoy,  3  c. 
Bight  of  bail  to  arrest  principal,  see  Bail,  7. 
Taking    prisoner    to    prosecuting    attorney's 

oflSce,  see  Cbiminai,  Law,  3. 
Validity   of   warrant   reciting   offense   under 

void  amendatory  statute,  see  CBIminal 

liAW,  3. 

Wrongful  arrest,  see  False  Impbisonment. 
1.  Execution  or  Peooess. 
a.  Killing  to  effect  arrest. 

Felon. —  A  peace  officer  has  the  right  to 
kill  a  felon  if  it  is  necessary  to  do  so  to 
effect  his  arrest  or  prevent  his  escape,  and 
also  has  the  right  to  kill  a  person  attempting 
to  rescue  the  felon,  if  the  rescue  cannot  be 
prevented  in  any  other  way,  provided  the 
killing  is  done  solely  for  the  honest  and  non- 
negligent  purpose  of  effecting  the  arrest  or 
preventing  the  escape.  State  v.  Smith 
(Iowa),  4-758. 

Misdemeanant.  —  As  a  general  rule  an 
officer  has  no  right,  except  in  self-defense,  to 
kill  a  mere  misdemeanant  in  attempting  to 
arrest  him  or  to  prevent  his  escape  after 
arrest.    State  v.  Smith  (Iowa),  4^758. 

Person  attempting  to  rescue  misde- 
meanant. —  A  peace  officer  has  the  right  to 
kill  a  person  whom  he  is  arresting  for  at- 
tempting to  rescue  a  misdemeanant  in  his  cus- 
tody, where  there  is  a  statute  making  it  a  fel- 
ony to  attempt  to  rescue  any  person  who  is  in 
the  custody  of  any  peace  officer  upon  any  crim- 
inal charge.  State  v.  Smith  (Iowa),  4-758. 
Plea  of  justification  in  action  for 
killing. —  In  a  civil  action  against  a  sheriff 
to  recover  damages  for  the  killing  of  a 
human  being,  where  the  defendant  interposes 
the  defense  that  the  person  killed  was  a 
felon,  and  that  he  was  shot  and  killed  while 
fleeing  from  arrest,  the  plea  of  justification, 
in  order  to  he  siifficient  as  against  a  de- 
murrer, must  either  allege  in  terms  that  the 
officer  attempting  to  make  the  arrest  gave 
information  to  the  fugitive  of  his  authority 
to  make  the  same,  or  aver  such  a  state  of 
facts  as  exempted  the  officer  from  imparting 
such  information.  Where  the  averments  of 
the  plea  are  consistent  with  the  idea  that  the 
officer  had  ample  opportunity  to  impart  the 
required  information  before  the  person  escap- 
ing attempted  to  flee,  but  made  no  effort  to 
do  so,  the  plea  is  insufficient.  Eiohards  v. 
Burgin   (Ala.),  17-898. 

In  such  a  case  the  plea,  in  order  to  be 
sufficient  as  against  a  demurrer,  must  also 
set  forth  facts  sufficient  to  show  that  the 
killing  of  the  fugitive  was  necessary  in  order 
to  prevent  his  escape.  An  averment  that  the 
killing  of  the  deceased  "reasonably  appeared 
to  be  necessary"  in  order  to  prevent  his 
escape  is  insufficient,  being  a  mere  conclusion 
on  the  part  of  the  pleader.  Eichards  v. 
Burgin   (Ala.),  17-898. 

Question  for  jury. —  The  question 
whether  a  peace  officer  was  justified  in  kill- 
ing a  felon  who  was  resisting  arrest  is  one 


of  fact  for  the  jury,  and  not  one  of  law  for 
th»  court.     State  v.  Smith  (Iowa),  4-758. 

b.  Breaking  doors. 

Private  person  attempting  to  recap- 
ture felon. —  Under  the  Tennessee  statutes, 
a  private  person  seeking  to  make  an  arrest 
for  a  felony  may  break  open  an  outer  or 
inner  door  or  window  of  a  dwelling  house  of 
the  person  sought  to  be  arrested,  though  he 
cannot  break  into  the  dwelling  house  of  a, 
stranger;  but  in  order  to  retake  a  person  who 
has  escaped  from  his  custody  after  he  has  ar- 
rested him  for  a  felony,  a  private  person 
may,  upon  immediate  and  fresh  pursuit, 
break  openftthe  outer  or  inner  door  or  win- 
dow of  any  dwelling  house  in  which  the 
fleeing  criminal  has  taken  refuge,  provided 
he  has  given  notice  of  his  intention  and  has 
been  refused  admittance.  McCaslin  v.  Mc- 
Cord  (Tenn.),  8-245. 

Sheriff  acting  as  private  person.  — 
Where  the  sheriff  of  a  county  attempts  to 
arrest  in  another  county,  without  a  warrant, 
a  person  who  has  escaped  from  the  custody 
of  officers  in  a  third  county,  he  and  the  per- 
son assisting  him  must  be  treated  as  private 
persons  attempting  to  make  an  arrest  with- 
out a  warrant,  and  if  they  are  not  in  fresh 
pursuit  of  the  person  sought  to  be  arrested, 
they  cannot  break  either  an  outer  or  an 
inner  door  or  a  window  of  the  dwelling  house 
of  a  stranger,  in  which  they  believe  that  the 
escaped  prisoner  has  sought  refuge.  McCas- 
lin V.  McCord  (Tenn.),  8-245. 

2.  Abeest  without  Wabbant. 
a.  In  general. 

Misdemeanant  after  commission  of 
offense. —  A  person  charged  with  a  misde- 
meanor cannot  legally  be  arrested  therefor 
after  the  commission  of  the  crime,  without  a 
proper  warrant.  McCuUough  v.  Greenfield 
(Mich.),  1-924. 

Escaped  prisoner.  —  The  Tennessee  stat- 
utes do  not  authorize  either  a  private  person 
or  an  officer  to  arrest  without  a  warrant  a 
person  who  has  escaped  from  jail  or  from 
custody,  when  the  pursuit  is  not  immediate  or 
fresh.     McCaslin  v.  McCord    (Tenn.),  8-245. 

Except  where  an  escape  itself  is  by  law  a 
felony,  and  with  the  further  exception  of  an 
immediate  pursuit  for  recapture,  there  is  no 
authority  conferred  by  the  Tennessee  statutes 
upon  either  an  officer  or  a  private  person  to 
make  an  arrest  without  a  warrant  for  an 
escape.    McCaslin  v.  McCord  (Tenn.),  8-245. 

b.  By  peace  officers. 

General  rule  stated — A  police  officer 
has  no  authority  to  make  an  arrest  without 
a  warrant  except  for  a  breach  of  the  peace 
committed  in  his  presence  or  when  he  has 
reasonable  ground  to  believe  that  the  person 
arrested  is  a  felon  or  is  about  to  commit  a 
felony.     Cook  v.  Hastings   (Mich.),  13-194. 

For  violation  of  town  ordinance.  — 
As  a  general  rule,  a  municipal  peace  officer 
in  whose  presence  a  town  ordinance  has  been 
violated  has  no  lawful  authority,  without  a 
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warrant,  to  arrest  the  offender,  when  he  has 
had  ample  time  and  opportunity  since  the 
commission  of  the  offense  to  procure  a  war- 
rant.   Yates  V.  State   (Ga.),  9-620. 

Policeman  acting  as  special  officer.— 
A  regularly  qualified  and  commissioned  po- 
lice ofScer,  while  acting  as  special  officer  for 
a  railway  company  at  one  of  its  railroad 
stations,  may  lawfully  arrest,  without  a  war- 
rant, a  person  found  acting  in  a  disorderly 
manner  or  in  a  state  of  intoxication  on  one 
of  the  company's  trains  while  the  same  is 
standing  at  the  station.  Such  arrest  and 
detention  does  not  constitute  false  arrest  or 
false  imprisonment.  Erie  E.  Co.  v.  Reigherd 
(U.  S.),  16-459.  • 

Fresnmption   as   to    official   capacity. 

—  A  constable  who,  within  his  jurisdiction, 
arrests  a  person  who  has  committed  a  felony, 
will,  in  making  the  arrest,  be  presumed  and 
held  to  act  in  his  official  capacity,  whether 
such  arrest  is  made  by  him  under  or  without 
warrant.  And  the  law  will  not  permit  him 
to  claim  that  an  arrest  made,  pursuant  to 
official  duty,  was  made  by  him  in  his  indi- 
vidual capacity  as  a  private  citizen.  Somer- 
set Bank  v.  Edmund  (Ohio),  10-726. 

c.  By  private  persons. 

Escaped  prisoner.  —  The  Tennessee  stat- 
utes do  not  authorize  any  private  person  to 
make  an  arrest  for  an  escape,  except  where 
the  escape  itself  is  by  law  a  felony.  McCas- 
lin  V.  MeCord   (Tenn.),  8-245. 

Under  Tennessee  statutes.  —  It  is  not 
within  the  contemplation  of  the  Tennessee 
statutes  that  private  citizens  of  one  county 
shall  take  it  upon  themselves  to  go  into 
another  county  without  warrants  in  search 
of  criminals,  except  in  eases  of  fresh  pursuit 
of  a  fleeing  criminal  endeavoring  to  avoid 
immediate  capture  in  an  original  arrest,  or 
in  cases  of  immediate  pursuit  after  arrest 
and  escape.  McCaslin  v.  McCord  (Tenn.), 
8-245. 

3.  Caix  fob  Assistance  by  Officer. 

Right  of  private   person  to  respond. 

—  Any  person  who  hears  the  call  of  a  police' 
officer  for  assistance  in  the  arrest  of  a  fleeing 
criminal  may  respond  to  that'  call  and  aid  in 
the  arrest,  without  waiting  for  information 
as  to  the  offense  which  the  criminal  has  com- 
mitted.   State  V.  Bertchey  (N.  J.),  18-931. 

4.  Waivee  of  Illegal  Abeest. 

Pleading  guilty.  —  Where  a  person  who 
has  been  arrested  on  a  charge  of  intoxication 
and  disorderly  conduct  signs  a  stipulation  in 
the  police  court,  in  a  form  prescribed  by  stat- 
ute, waiving  the  reading  of  the  affidavit  in 
the  case,  and  also  waiving  the  right  to  be 
personally  present  on  the  trial,  and  pleading 
guilty  to  the  charge  of  intoxication,  he 
thereby  waives  any  right  which  he  might 
otherwise  have  to  question  the  legality  of  his 
arrest  or  detention  by  action  for  false  arrest. 
Erie  E.  Co.  v.  Reigherd   (U.  S.),  ia-459. 


ARREST   OF   JUDGMENT. 

See  Judgments,  7. 

Effect  of  granting  motion  for  new  trial,  see 

New  Trtat,,  3  e. 
Motion  in  arrest  of  judgment  as  prerequisite 

to  writ  of  error,  see  Appeal  and  Ebbob, 

2  b; 

ARSON. 

1.  What  Constitdi;s,  336. 

2.  Attempts  to  Commit  Abson,  337. 

3.  Indictment  oe  Infobmation,  337. 

4.  Evidence,  337. 

1.  What  Constittites. 

Burning    unfinished    dwelling   house. 

—  Where  it  appears  in  a  prosecution  for  ar- 
son that  the  structure  which  was  burned  was 
unfinished,  and,  though  intended  for  a  dwell- 
ing house,  had  never  been  occupied;  that  it 
consisted  of  "  one  main  big  room  with  a 
piazza  in  front  and  a  shed  room  on  the  rear; 
that  the  piazza  and  about  half  way  up  the 
rafters  on  the  front  part  of  the  big  room  was 
covered;  that  the  balance  of  the  main  big 
room  was  not  covered;  that  there  were  win- 
dow openings  and  door  openings  to  said 
building,  but  that  the  doors  and  windows  had 
not  been  put  in;  that  there  was  a  cKLmney 
opening,  but  that  the  chimney  had  not  been 
commenced;  that  they  commenced  to  cover 
the  house  on  the  same  Saturday  evening  that 
the  house  was  burned,"  the  defendant  cannot 
be  convicted,  because  such  a  structure  is  not 
a  dwelling  house  within  the  meaning  of  the 
Alabama  statute  relating  to  arson.  Davis  v. 
State  (Ala.),  15-547. 

Burning  own  house.  —  In  Wisconsin  the 
statutory  offense  of  burning  the  dwelling 
house  of  another  is  the  same  as  the  common- 
law  offense  of  the  felonious  burning  of  the 
dwelling  house  of  another,  in  that  it  relates 
to  the  security  of  the  habitation,  regardless 
of  the  location  of  the  title  to  the  property. 
One  may  be  guilty  of  the  offense  by  burning 
his  own  house  where  it  is  the  habitation  of 
another,  but  not  where  it  is  his  own  habita- 
tion.   Kopcyznski  v.  State  (Wis.),  16-865. 

Burning  property  of  spouse.  —  Neither 
husband  nor  wife  can  be  guilty  of  arson  in 
burning  the  dwelling  house  which  they  jointly 
occupy  as  a  home,  regardless  of  the  status 
of  the  title;  but  it  is  otherwise  where  the 
house  is  the  habitation  of  but  one,  the  other 
having  left  it  to  reside  elsewhere,  although 
the  marital  relation  still  exists.  Kopcyznski 
V.  State  (Wis.),  16-865. 

In  the  ease  last  suggested,  the  status  of 
the  title_  to  the  property  is  immaterial  ex- 
cept as  it  may  bear  on  the  question  of  fact 
respecting  joint  occupancy  of  the  property 
burned  as  a  dwelling  house.  Kopcyznski  v. 
State  (Wis.),  16-865. 

Burning  "  shop."  —  A  house  used  for  the 
purpose  of  manufacturing  woodwork  is  a 
"  shop "  within  the  meaning  of  the  word  as 
used  in  the  North  Carolina  statute  defining 
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the  subject  of  arson.  State  v.  Arthur  (N. 
Car.),  19'-505. 

Under  Ohio  statute.  —  It  is  not  essential 
to  the  crime  of  arson  as  defined  by  the  Ohio 
statute,  that  the  building  be  the  sole  prop- 
erty of  the  person  who  burns  it,  or  that  the 
value  of  his  property  in  it  be  $50,  but  it  is 
sufScient  that  he  has  an  estate  in  it  and  that 
the  building  is  of  the  value  of  $50.  Jones 
V.  State  (Ohio),  1-618. 

2.  Attempts  to  Commit  Aeson. 

Employing    another    to     oommit.  —  A 

person  who  employs  others  to  commit  the 
crime  of  arson,  gives  them  materials  with 
which  to  do  it,  shows  them  how  to  start  a 
slow-burning  fire,  pays  them  compensation 
for  their  services,  furnishes  a  horse  for  one 
of  them  to  ride,  and  starts  them  on  their 
way,  is  guilty  of  an  attempt  to  commit  the 
crime  of  arson,  within  the  meaning  of  the 
Oregon  statute  prescribing  the  punishment 
for  attempts  to  commit  crimes.  State  v. 
Taylor  (Oregon),  8-627. 

3.  Indictment   ob   Infoemation. 

Description  of  property,  —  An  informa- 
tion describing  a  house  alleged  to  have  been 
fraudulently  burned  by  the  defendant,  "  as 
the  dwelling  house  of  defendant,"  is  not  in- 
sufficient because  the  house  was  not  actually 
used  or  occupied  as  a  place  of  abode  by  the 
defendant.     People  v.  Mix  (Mich.),  12-393. 

Ownership  of  property.  —  In  charging 
the  offense  of  burning  the  dwelling  house  of 
another,  it  is  proper  to  allege  the  dwelling 
house  to  be  that  of  him  who  occupies  the 
structure  as  a  habitation,  though  he  may 
have  no  property  rights  therein.  Kopcyznski 
V.  State  (Wis.),  16-865. 

Sitns  of  property  in  connty.  — '  An  in- 
formation for  arson,  which  alleges  that  the 
defendant,  in  a  specified  county  and  state, 
"  then  and  there  being,  did  then  and  there 
unlawfully,  wilfully,  and  feloniously  set  fire 
to  and  burn  a  certain  bam  building"  owned 
by  a  specified  person,  is  not  open  to  the  ob- 
jection that  it  does  not  alleged  that  the  situs 
of  the  barn  was  in  the  county  named.  State 
V.  McLaln  (Wash.),  10-321. 

4.  Evidence. 

Corpns  delicti.  —  The  corpus  delicti  of 
arson  is  sufficiently  established  to  justify  the 
admission  in  evidence  of  a  confession  of  the 
defendant  where  the  building  described  in 
the  indictment  is  conceded  to  have  been 
burned  and  there  is  evidence  tending  to  show 
a  criminal  agency.  State  v.  Rogoway  (Ore- 
gon), 2-131. 

To  prove  the  corpus  delicti  of  arson  it  must 
be  shown  not  only  that  the  building  was 
burned  but  also  that  it  was  burned  by  the 
wilful  act  of  some  person  criminally  responsi- 
ble, and  not  as  the  result  of  natural  or  acci- 
dental causes.  State  v.  Pienick  (Wash.), 
13-800. 

In  a  prosecution  for  arson,  evidence  exam- 
ined and  held  insufficient  to  prove  the  corpus 
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delicti  beyond  a  reasonable  doubt,  and  conse- 
quently insufficient  to  sustain  a  conviction  by 
the  verdict  of  a  jury.  State  v.  Pienick 
(Wash.),  13-800. 

Threats.  —  In  a  prosecution  for  arson,  the 
defendant  cannot  introduce  evidence  to  show 
that  prior  to  the  burning  a  third  person  had 
made  certain  threats  against  the  owner  of 
the  building,  and  that  after  the  burning  the 
owner  stated  that  he  thought  it  had  been 
done  by  such  person,  where  no  other  evidence 
of  any  kind  is  offered  tending  to  implicate 
the  third  person.  State  v.  McLain  (Wash.), 
10-321. 

Motive.  —  Upon  the  trial  for  arson  of  the 
owner  of  the  property  destroyed  by  fire 
shortly  after  being  insured  for  a  large  sum, 
a  statement  made  by  the  accused  under  oath 
prior  to  the  fire,  placing  the  value  of  the 
property  at  an  amount  much  smaller  than 
the  amount  of  insurance,  is  admissible  in  evi- 
dence to  show  a  motive  for  the  burning. 
Hooker  v.  State   (Md.),  1-644. 

In  a  prosecution  for  burning  a  building 
with  intent  to  defraud  the  insurance  com- 
pany in  which  the  defendant  had  insured  it 
for  more  than  it  was  worth,  the  proof  of  loss 
as  sworu  to  by  the  defendant,  describing  the 
building  and  its  contents,  is  properly  ad- 
mitted in  evidence  as  bearing  upon  the  de- 
fendant's motive;  and,  as  bearing  upon  the 
same  question,  evidence  offered  by  the  defend- 
ant that  the  fire  destroyed  certain  other 
property  not  included  in  the  proof  of  loss  is 
improperly  excluded.  People  v.  Mix  (Mich.), 
12-393. 

Contents  of  building  burned.  —  Under 
the  Washington  statute  defining  arson  as 
"  the  wilful  setting  fire  to  any  structure," 
and  defining  the  word  structure  as  "  any 
.  .  .  barn  ...  in  which  property  is 
placed  or  stored,"  it  is  competent,  in  a  prose- 
cution for  burning  a,  barn  wherein  the  evi- 
dence is  purely  circumstantial,  to  prove  the 
contents  of  the  building  for  the  purpose  of 
showing  that  it  was  a  "  structure "  within 
the  meaning  of  the  statute;  and  the  evidence 
is  not  incompetent  as  tending  to  inflame  the 
minds  of  the  jury  against  the  defendant  by 
showing  that  the  fire  destroyed  or  seriously 
endangered  a  large  amount  of  valuable  prop- 
erty.    State  V.  McLain   (Wash.),  10-321. 

Esperiments  to  ascertain  cause  of 
fire.  —  In  a  trial  for  arson  the  state  will  not 
be  permitted  to  prove  an  experiment  by  a 
policeman  to  show  that  a  candle  placed  about 
where  the  fire  occurred  produced  a  light  of 
about  the  same  sort  as  he  had  noticed  on  the 
night  of  the  fire,  where  there  is  no  evidence 
as  to  the  presence  of  candles  about  the  prem- 
ises at  the  time  of  the  fire.  Hooker  v.  State 
(Md.),  1-644. 

Sufficiency  of  circumstantial  evi- 
dence—Evidence reviewed,  in  a  prosecution 
for  arson,  and  held,  though  purely  circum- 
stantial, sufficient  to  justify  the  trial  court 
in  denying  the  defendant's  motion  for  a  di- 
rected verdict.  State  v.  McLain  (Wash.), 
(Wash.),  10-321. 

In  a  prosecution  for  burning  a  building 
with   intent   to   defraud   the   insurance   com- 


338 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


pany  in  which  the  defendant  had  insured  it 
for  more  than  it  was  worth,  a  conviction  is 
supported  by  evidence  of  a  purely  circum- 
stantial nature  from  which  the  jury  might 
infer  that  the  defendant  endeavored  unsuc- 
cessfully to  procure  others  to  burn  the  build- 
ing, and  then  stated  that  he  would  burn  it 
himself,  and  that  he  placed  a  jug  containing 
kerosene  or  gasoline  in  the  house  in  such  a 
manner  that  it  could  be  readily  ignited,  and 
after  the  building  burned,  endeavored  to  di- 
vert suspicion  by  procuring  false  testimony, 
notwithstanding  the  testimony  of  other  wit- 
nesses that  the  defendant  was  four  miles 
away  when  the  fire  occurred.  People  v.  Mix 
(Mich.),  12-393. 

aktici.es. 

Articles    of    association,    see    Cobfobations, 

2  a. 
Partnership  articles,  see  Pabtnebship. 


ABTIFICE. 

Admissibility  of  confession  obtained  by  arti- 
fice as  deception,  see  Cbiminae  Law, 
6n  (11)    (b). 


ARTIFICIAI.   PERSONS. 


See   COEPOBATIONS. 

Right  to  sue,  see  Actions. 
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c.  Indecent  assault,  338. 

d.  Indictment  or  information,  339. 

e.  Defenses,  339. 

f.  Evidence,  339. 

g.  Instructions,   340. 
h.  Verdict,  340. 

2.  As  A  Civn.  Injitby,  340. 

a.  Elements  of  cause  of  action,  340. 

b.  Defense,  340. 

c.  Pleading,  340. 

d.  Evidence,  341. 

e.  Instructions,  341. 

f.  Measure  of  damages,  341. 

Assault  on  relatives  as  provocation  for  kill- 
ing, see  Homicide,  4  a  (3). 

Conviction  of  assault  as  bar  to  prosecution 
for  murder,  see  Ceiminal  Law,  5  b. 

Corporal  punishment  of  prisoner  as  assault 
and  battery,  see  Prisons. 

Liability  of  carrier  for  assaults  on  passen- 
gers, see  Cabbiers,  6  e  (4)    (a). 

Liability  of  innkeeper  for  acts  of  guests, 
see  Inns,  Boabding  Houses  and 
_  Apaetments,  8. 

Liability   of   innkeeper   for   assaults   by   em- 


ployees on  guests,  see  Inns,  Boabdlng 

Houses  and  Afabtuents,  6. 
Liability  of  master  for  assault  on  servant  by 

vice   principal,   see   Masteb  and  Sebv- 

ANT,  3  f  (1)    (c). 
Operation   by   physician   without  consent  of 

patient,     see    Physicians    and    Sdb- 

GEONS,  6  b. 
Right  of  vrife  to  sue  husband  for  assault  and 
battery,  see  Husband  and  Wife,  2  f. 

I.  As  A  Cbiue. 
a.  Assault  with  intent  to  kill  or  murder. 

Intent. —  A  specific  intent  to  kill  is  an 
essential  element  of  the  offense  of  assault  with 
intent  to  murder.  State  v.  Bennett  (Iowa) 
5-997. 

To  constitute  the  crime  of  assault  "with 
intent  to  murder  or  kill"  (Kirb.  Dig.  Ark., 
§  1588)  a  specific  intent  to  take  the  life  of 
the  person  assaulted  is  necessary,  and  there- 
fore it  is  error  to  instruct  the  jury  that  to 
constitute  the  offense  the  circumstances  must 
be  such  that  if  death  had  resulted  the  de- 
fendant would  be  guilty  of  murder  either  in 
the  first  or  the  second  degree,  and  that  a 
specific  intent  to  kill  is  not  an  element  of 
murder  in  the  second  degree.  Chownins  v. 
State   (Ark.),  18-529.  ^ 

IVonnding  one  person  in  attempt  to 
kill  another.  —  Under  the  Missouri  statute 
a  person  who,  while  shooting  with  intent  to 
kill  another,  wounds  a  third  person  at  whom 
he  does  not  shoot  and  whom  he  has  no  in- 
tention of  killing,  is  not  guilty  of  an  assault 
with  intent  to  kill  the  third  person.  State 
V.  Mulhall  (Mo.),  8-781. 

Aotnal  infliction  of  injnrjr.  — In  a 
prosecution  for  an  assault  with  intent  to  kill, 
the  woimding  of  the  prosecuting  witness  is 
competent  evidence  for  the  jury  to  consider 
in  determining  the  intent  of  the  defendant, 
but  such  wounding  is  not  an  essential  element 
of  the  offense,  as  the  offense  may  be  complete 
though  the  person  assaulted  is  not  wounded, 
and  a  wound  inflicted  on  a  person  does  not 
constitute  an  offense  unless  it  is  inflicted  with 
the  intent  to  kill  him.  State  v.  Mulhall 
(Mo.),  8-781. 

b.  Assault  with  dangerous  or  deadly  weapon. 

Pointing  unloaded  firearm. —  A  con- 
viction for  assault  with  a  dangerous  weapon 
cannot  be  sustained  upon  evidence  that  the 
accused,  without  justification,  drew  a  revolver 
and  pointed  it  at  the  prosecuting  witness 
within  shooting  distance,  thereby  putting  the 
witness  in  fear,  where  it  is  admitted  that  the 
revolver  was  unloaded.  Price  v.  United 
States   (U.  S.),  13-483. 

One  who  unlavrfully  points,  in  a  threaten- 
ing manner,  an  unloaded  revolver  at  another 
who  does  not  know  the  weapon  is  unloaded  is 
guilty  of  a  simple  assault.  Price  v.  United 
States  (U.  S.),  13-483. 

c.  Indecent  assault. 
Admissibility  of  the  particulars  of  a  com- 
plaint by  the  prosecutrix  of  an  indecent  a8- 
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sault  elicited  by  a  queation.  King  v.  Osborne 
(Eng.),  2-830. 

Admissibility  of  the  complaint  of  an  inde- 
cent assault  by  a  prosecutrix  under  the  age 
of  consent.     King  v.  Osborne   (Eng.),  2-830. 

d.  Indictment  or  information. 

Information  for  assault  with  intent  to  kill 
considered  and  held  to  charge  every  element 
of  the  offense  under  the  Missouri  statute. 
State  r.  Temple   (Mo.),  5-954. 

e.  Defenses. 

Self-defense.  —  A  person  who  is  assaulted 
with  a  deadly  weapon  on  his  own  premises 
may,  without  retreating,  use  such  force  as  is 
reasonably  necessary  to  defend  himself,  al- 
though the  assault  does  not  occur  within  his 
dwelling.    State  v.  Bennett  (Iowa),  5-997. 

Intozicatioii.  —  Intoxication  to  the  ex- 
tent of  being  incapable  of  forming  an  intent 
to  take  life  is  a  defense  to  an  indictment  for 
an  assault  "  with  intent  to  murder  or  kill  " 
(Kirb.  Dig.  Ark.,  §  1588),  since  a  specific 
intent  to  take  the  life  of  the  person  assaulted 
is  an  essential  ingredient  of  the  offense. 
Chowning  v.  State   (Ark.),  18-529. 

Provocation.  —  Opprobrious  epithets  do 
not  excuse  an  assault  and  battery.  Stock- 
ham  V.  Malcolm   (Md.),  19'-759. 

f.  Evidence. 

Reason     for     carrying     arms.  ^  In     a 

prosecution  for  assault  with  intent  to  kill, 
it  is  not  necessary  for  the  prosecuting  wit- 
ness to  explain  why  he  was  armed,  but  it  is 
not  prejudicial  error  to  permit  him  to  make 
such  an  explanation.  State  v.  Ruck  (Mo.), 
5-976. 

Description  of  iveapon  by  tritness.  — 
In  a  prosecution  for  assault  with  intent  to 
kill,  where  it  appears  that  the  assault  was 
committed  with  a  bottle,  the  fact  that  the 
state  has  been  unable  to  procure  the  particu- 
lar bottle  does  not  preclude  the  prosecuting 
witness  from  describing  it.  State  v.  Ruck 
(Mo.),  5-976. 

Other  iireapons  in  defendant's  pos- 
session. —  In  a  prosecution  for  assault  with 
intent  to  kill,  where  there  is  evidence  of  a 
confession  by  the  defendant  admitting  the 
assault  and  stating  its  purpose,  testimony  by 
the  arresting  officer  that  he  found  in  the  de- 
fendant's room  certain  weapons  other  than 
that  with  which  the  assault  was  made,  which 
the  defendant  said  would  be  found  there,  is 
competent  as  tending  to  establish  the  motive 
and  intent  with  which  the  assault  was  made. 
State  V.  Ruck    (Mo.),  5-976. 

Natnre  of  weapon  nsed.  —  In  a  prose- 
cution for  assault  with  intent  to  kill,  where 
it  appears  that  the  assault  was  made  with  a 
beer  bottle,  it  is  for  the  jury  to  determine 
whether  a  bottle  is  a  deadly  weapon  within 
the  meaning  of  the  statute,  and  whether  it 
was  used  with  intent  to  kill.  State  v.  Ruck 
(Mo.),  5-976. 

Arrest  of  accomplices.  —  In  a  prosecu- 
tion for  assault  with  intent  to  kill,  it  is  com- 


petent to  prove  that  the  persons  who  assisted 
the  defendant  in  making  the  assault,  but  who 
have  not  been  indicted,  were  arrested  shortly 
after  the  assault  and  had  in  their  pockets 
weapons  similar  to  that  used  by  the  defend- 
ant.    State  V.  Ruck    (Mo.),  5-976. 

Frodaction  of  accomplices  for  iden- 
tification. —  In  a  prosecution  for  assault 
with  intent  to  kill,  where  only  one  of  the 
assailants  has  been  indicted  and  is  on  trial, 
it  is  competent  to  permit  the  defendant's  ac- 
complices to  be  brought  into  court  in  order 
that  the  prosecuting  witness  may  identify 
them.     State  v.  Ruck  (Mo.),  5-976. 

Identification  of  defendant.  —  In  a 
prosecution  for  assault  with  intent  to  kill, 
it  is  competent  to  permit  the  state  to  have 
the  prosecuting  witness  identify  the  defend- 
ant as  his  assailant,  and  for  that  purpose 
have  the  prisoner  stand  up.  State  v.  Ruck 
(Mo.),  5-976. 

Fresnmption  of  intent  to  kill.  —  In  a 
prosecution  for  assault  with  intent  to  com- 
mit murder,  where  the  defendant  admits  the 
act  but  seeks  to  justify  it  on  the  ground 
of  self-defense,  a  specific  intent  to  kill  may 
be  presumed  from  the  act.  Such  presumption 
is  not  conclusive,  however,  but  is  to  be  con- 
sidered with  the  other  evidence  in  determin- 
ing the  defendant's  guilt  or  innocence.  State 
V.  Bennett   (Iowa),  5-997. 

Sufficiency  of  evidence  of  intent.  — 
Evidence  reviewed  in  a  prosecution  for  as- 
sault with  intent  to  kill,  and  held  sufficient 
to  show  that  the  assault  was  made  with  in- 
tent to  kill.     State  v.  Ruck  (Mo.),  5-976. 

Natnre  and  extent  of  wound  inflicted. 
—  It  is  not  error  to  permit  the  physician  who 
attended  the  complaining  witness,  after  he 
was  stabbed  by  the  defendant,  to  testify  as 
to  the  nature  and  extent  of  the  wound  in- 
flicted, together  with  his  treatment  of  the 
same.     Stevens  v.  State    (Neb.),   19-121. 

Collateral  transactions.  —  It  is  proper 
in  a  prosecution  for  assault  and  battery  to 
exclude  evidence  of  collateral  transactions 
which  do  not  warrant  or  justify  the  defend- 
ant in  making  the  assault.  Stevens  v.  State 
(Neb.),  19-121. 

Comparative  size  and  strengtb  of 
parties.  —  Where  one  charged  with  assault 
and  stabbing  with  intent  to  wound  pleads  and 
attempts  to  prove  self-defense  as  a  justifica- 
tion, the  state  may  prove  the  relative  size 
and  physical  strength  of  the  parties,  together 
with  the  weakened  physical  condition  of  the 
complaining  witness,  as  tending  to  show  that 
the  defendant  had  no  reason  to  believe  him- 
self in  imminent  danger  of  death  or  great 
bodily  harm  at  the  time  he  committed  the 
assault.     Stevens  v.  State    (Neb.),  19^121. 

Character  of  proseonting  witness.  — 
The  defendant  is  entitled  by  way  of  justifi- 
cation to  prove  the  general  reputation  of  the 
prosecuting  witness  in  the  community  where 
he  resided  as  a  violent,  quarrelsome,  and 
dangerous  man;  but  he  is  not  entitled  to 
prove  specific  acts  occurring  more  than  ten 
years  previous  to  the  alleged  assault,  with 
which  the  defendant  had  no  concern.  Stevena 
V.  State    (Neb.),  19-121. 
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Character  of  defendant.  —  Where  the 
defendant  attacks  the  reputation  of  the  prose- 
cuting witness,  and  introduces  evidence  tend- 
ing to  show  that  his  reputation,  in  the 
community  where  he  resides,  as  a  peaceable 
and  law-abiding  citizen  is  bad,  the  prosecu- 
tion is  entitled  to  contradict  such  testimony 
by  the  evidence  of  competent  witnesses.  Ste- 
vens V.  State   (Neb.),  19^121. 

g.  Instructions. 

Accidental  shooting.  —  In  a  prosecution 
for  an  assault  with  a  pistol  with  intent  to 
commit  murder,  where  the  defendant  claims 
that  the  pistol  was  discharged  accidentally, 
it  is  erroneous  for  the  court  to  instruct  the 
jury  that  they  should  disregard  the  evidence 
as  to  accident  unless  they  find  affirmatively 
that  the  pistol  was  discharged  accidentally, 
if  the  jury  are  not  also  instructed  that  evi- 
dence of  accidental  shooting  is  to  be  con- 
sidered in  determining  whether  there  is  rea- 
sonable doubt  of  the  defendant's  guilt.  State 
V.  Matheson    (Iowa),  8-430. 

Intent  and  malice.  —  Instruction  in  a 
prosecution  for  assault  with  intent  to  kill 
considered  and  held  not  open  to  the  objec- 
tion that  it  eliminates  the  necessity  of  proof 
that  the  act  was  done  "  purposely "  and 
"  with  malice  aforethought."  State  v.  Temple 
(Mo.),  5-954. 

Intoxication  of  defendant.  —  In  a 
prosecution  for  assault  with  intent  to  com- 
mit murder,  where  the  evidence  shows  that 
the  defendant  was  drunk  at  the  time  of  the 
assault,  the  court  should  instruct  the  jury 
as  to  the  effect  of  such  evidence  as  tending 
to  show  lack  of  a  specific  intent  to  kill.  State 
17.  Bennett   (Iowa),  5-997. 

h.  Verdict. 

Conviction  for  assault  \ritli  danger- 
ous \peapon  under  indictment  for 
assault  with  intent  to  kill.  —  An  in- 
formation for  shooting  at  a  person  with  in- 
tent to  kill  includes  the  crime  of  assault  with 
a  dangerous  weapon  by  shooting  at  a  person 
with  intent  to  injure,  and  will  support  a 
conviction  thereof.  State  v.  Eednar  (N.  D.), 
20-458. 

2.  As  A  Civil  Injury. 

a.  Elements  of  cause  of  action. 

Intent  to  injure.  —  It  is  unnecessary  to 
show  in  a  civil  action  for  assault  and  bat- 
tery that  the  defendant  intended  by  the  act 
complained  of  to  injure  the  plaintiff.  It  is 
sufficient  if  it  appear  that  the  act  was  un- 
lawful.    Mohr  V.  Williams   (Minn.),  5-3D3. 

Running  bicycle  against  pedestrian. 
—  Even  when  the  use  of  sidewalks  for  bi- 
cycles is  tolerated  by  the  failure  to  attach  a 
penalty  to  such  use,  a  person  riding  a  bicycle 
on  a  sidewalk  is  invading  the  part  of  the 
street  set  apart  for  pedestrians,  and  takes 
upon  himself  the  risk  of  injuring  them  so 
as  to  make  himself  liable  for  injuring  a 
pedestrian  who  is  in  the  proper  exercise  of 
his  rights  in  coming  upon  or  walking  upon 


the  sidewalk.  Fielder  v.  Tipton  (Ala.) 
13-1012. 

In  an  action  against  the  rider  of  a  bicycle 
for  injuries  received  by  a  pedestrian  on  a 
sidewalk  in  being  struck  by  the  defendant's 
machine,  testimony  by  the  defendant  that  he 
was  traveling  at  the  rate  of  four  or  four  and 
one-half  miles  an  hour  in  front  of  a  shop  in 
which  he  knew  persons  were  constantly  go. 
ing  in  and  out,  and  that  it  was  impossible 
for  him  to  avoid  striking  the  plaintiff  after 
he  saw  the  plaintiff  step  out  of  the  shop, 
justifies  a  general  charge  in  favor  of  the 
plaintiff.    Fielder  v.  Tipton  (Ala.),  13-1012. 

b.  Defense. 

Trespass  by  plaintiff.  —  One  may  resist 
another  trespassing  upon  his  lands,  whatever 
the  motive  for  so  resisting  may  be,  it  being 
not  the  design  of  the  arrester  but  the  act 
of  the  trespasser  which  is  wrongful.  Slinger- 
land  V.  Gillespie  (N.  J.),  1-886. 

Voluntary  agreement  to  fight.— 
Where  two  persons  engage  volimtarily  in  a 
fight  either  can  maintain  an  action  against 
the  other  to  recover  the  actual  damages  for 
the  injuries  he  may  receive,  and  the  fact 
that  the  combat  was  by  agreement  or  mutual 
consent  of  the  parties  to  it  is  no  defense. 
Morris  v.  Miller   (Neb.),  17-1047. 

Right  of  recaption  of  property.— 
The  right  of  recaption  does  not  justify  the 
owner  of  personal  property  in  committing  an 
assault  on  the  person  in  possession  thereof 
in  order  to  retake  the  property,  where  the 
owner  in  possession  has  no  knowledge  of  the 
ownership  and  has  no  intention  of  withhold- 
ing the  property  from  the  true  ovTier.  Stan- 
ley V.  Payne  (Vt.),  6-501. 

c.  Pleading. 

Sufficiency  of  petition.  —  In  an  action 
for  assault  or  for  trespass,  the  petition  must 
allege  facts  constituting  such  assault  or  tres. 
pass.    Eeed  «;.  Maley   (Ky.),  2-^53. 

_  Special  plea  of  justification.  —  In  a 
civil  action  to  recover  damages  for  an  assault 
and  battery,  the  defense  of  justification  can- 
not be  proven  under  the  general  issue,  but 
must  be  specially  pleaded.  Morris  v.  Me- 
Clellan   (Ala.),  16-305. 

Plea  of  self-defense.  —  In  a  civil  action 
to  recover  damages  for  an  assault  and  bat- 
tery, where  the  defendant  pleads  self-defense, 
the  plea,  to  prevail  against  a  demurrer,  must 
aver  every  element  or  fact  necessary  under 
the  law  to  constitute  self-defense  if  the  cause 
had  been  a  criminal  prosecution.  Morris  v. 
McClellan    (Ala.),  16-305. 

Plea  of  defense  of  another.  —  Where 
the  defendant  in  a  civil  action  to  recover  dam- 
ages for  an  assault  and  battery  interposes 
the  defense  that  he  struck  in  protection  of 
another  person,  who  was  entitled  to  his  pro- 
tection under  the  law,  his  plea  must  show 
not  only  freedom  from  fault  on  the  part  of 
the  person  whom  he  sought  to  protect,  but 
freedom  from  fault  on  his  own  part,  as  well 
as  a  necessity  to  commit  the  battery.  Mor- 
ris V.  McClellan   (Ala.),  16-305. 
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d.  Evidence. 

Acts    and    declarations    of    parties.— 

In  a  civil  action  to  recover  damages  for  an 
assault  and  battery,  although  it  is  competent 
to  show  all  that  occurred  at  the  time  of  the 
difficulty  and  was  connected  therewith,  as 
forming  a  part  of  the  res  gestae,  evidence  in 
the  nature  of  hearsay,  concerning  acts  and 
declarations  of  the  parties  several  minutes 
after  the  difficulty  was  over,  is  not  admissible. 
Morris  v.  McClellan   (Ala.),  16-305. 

In  an  action  by  husband  and  wife  to  re- 
cover damages  for  assaults  alleged  to  have 
been  committed  on  the  wife  by  the  defendant 
under  circumstances  which  made  them  the 
criminal  offense  of  an  attempt  to  commit 
rape  or  an  indecent  assault,  evidence  by  both 
husband  and  wife  of  complaints  made  by  the 
latter  to  the  former  in  the  evening  of  each 
of  the  days  on  which  the  assaults  were  al- 
leged to  have  been  committed,  of  what  had 
been  done  to  her,  including  the  particulars 
of  the  complaints,  is  properly  admitted.  Hop- 
kinson  v.  Perdue   (Ont.),  2-230. 

Hat  trorn  by  person  assaulted.  —  In  a 
civil  action  to  recover  damages  for  an  assault 
and  battery,  it  is  not  error  to  receive  in  evi- 
dence the  plaintiff's  hat,  showing  a  break  or 
rent  at  a  place  which,  when  worn,  would  be 
over  or  near  the  point  of  injury  upon  the 
plaintiff's  head,  where  such  hat  was  picked 
up  immediately  after  the  encounter  between 
the  plaintiff  and  the  defendant,  •  near  where 
the  plaintiff  fell,  and  where  its  identity,  con- 
dition, and  possession  are  shown  by  evidence 
preliminary  to  its  introduction.  Morris  V. 
Miller   (Neb.),  17-1047. 

Evidence  as  to  damages.  —  Upon  the 
question  of  damages  for  assault  upon  a  physi- 
cian it  is  competent  to  prove  by  another 
physician,  shown  to  have  a  sufficient  acquaint- 
ance with  the  plaintiff's  practice  to  answer 
the  questions  put  to  him,  the  professional 
standing  and  reputation  of  the  plaintiff  and 
the  nature  and  extent  of  his  practice  before 
and  after  the  injury.  Conklin  v.  Consoli- 
dated R.  Co.    (Mass.),  13-857. 

In  an  action  to  recover  damages  for  an 
assault  and  battery,  evidence  of  a  report  of 
the  exact  words  constituting  an  insult  by  the 
plaintiff  to  the  defendant's  daughter,  detailed 
to  the  defendant  on  the  day  after  he  had 
been  informed  of  the  insult  and  half  an  hour 
before  he  assaulted  the  plaintiff,  is  inadmis- 
sible in  mitigation  of  punitive  damages. 
Lovelace  v.  Miller   (Ala.),  14^1139. 

An  instruction  that  the  jury  in  an  action 
for  an  assault  and  battery  may  consider  the 
defendant's  condition  in  life  and  pecuniary 
circumstances  in  estimating  compensatory 
damages  is  inconsistent  with  a  refusal  to 
charge  that  the  plaintiff  is  entitled  to  recover 
punitive  damages.  Stockham  V.  Malcolm 
(Md.),  19-759. 

The  use  of  offensive  language  by  the  plain- 
tiff may  be  shown  in  mitigation  of  damages 
in  an  assault  and  battery  case.  Stockham  v. 
Malcolm   (Md.),  19-759. 

Justification.  —  In  an  action  for  assault 
and  battery,  the  defendant  cannot  testify  as 


to  knowledge  that  it  was  the  plaintiff's  prac- 
tice to  carry  a  weapon,  in  order  to  sustain 
the  theory  of  justification,  where  there  is  no 
evidence  that  the  plaintiff  had  any  weapon 
in  his  hand,  or  that  he  made  any  movement 
as  if  to  draw  a  weapon  from  his  person,  or 
that  he  made  any  such  demonstration  as  gave 
the  defendant  reasonable  ground  to  suppose 
that  he  was  in  imminent  danger.  Stockham 
V.  Malcolm   (Md.),  19-759. 

Burden  of  proving  justification.  —  In 
a  civil  action  to  recover  damages  for  an  as- 
sault and  battery,  the  burden  of  sustaining  a 
plea  of  justification  by  legal  and  competent 
evidence  sufficient  reasonably  to  satisfy  the 
jury,  rests  upon  the  defendant.  Morris  v. 
McClellan    (Ala.),   16-305. 

Burden  of  proving  freedom  from 
fault.  —  In  a  civil  action  to  recover  dam- 
ages for  an  assault  and  battery,  where  the 
defense  of  self-defense  is  interposed,  the  rule 
of  evidence  does  not  place  the  burden  of  prov- 
ing freedom  from  fault  in  bringing  on  the 
difficulty  upon  the  defendant,  and  consequent- 
ly an  instruction  by  the  court  which  places 
such  burden  upon  him  is  erroneous.  Morris 
V.  McClellan   (Ala.),  16-305. 

Amount  of  evidence  recinired,  —  A 
preponderance  of  the  evidence  is  sufficient  to 
prove  an  issue  in  a  civil  action  for  assault 
and  battery.     Clasen  v.  Pruhs   (Neb.),  5-112. 

e.  Instructions. 

Self-defense.  —  In  an  action  for  dam- 
ages for  an  assault  and  battery,  wherein  it  is 
claimed  by  each  of  the  parties  that  the  other 
was  the  aggressor,  and  by  the  defendant  that 
what  he  did  was  in  self-defense,  it  is  not 
error  for  the  court  to  instruct  the  jury  among 
other  things  that  the  right  of  self-defense  does 
not  imply  the  right  to  attack,  or  voluntarily 
to  enter  into  an  affray,  or  to  use  more  force 
than  is  necessary  for  defense,  and  that  the 
question  as  to  who  provoked  the  difficulty 
or  made  the  first  assault  is  for  the  jury  to 
decide  under  the  evidence.  Morris  v.  Miller 
(Neb.),   17-1047. 

f.  Measure  of  damages. 

Exemplary  damages.  —  Under  the  North 
Dakota  statute  exemplary  damages  may  be 
awarded  for  an  assault  where  it  is  committed 
with  malice  either  actual  or  presumed,  and 
malice  authorizing  such  a  recovery  may  be 
presumed  from  the  wanton  and  reckless  man- 
ner in  which  the  wrongful  act  was  committed. 
Shoemaker  v.  Sonju   (N.  Dak.),  11-1173. 

Verdict  for  one  cent.  —  In  a  civil  action 
to  recover  damages  for  an  assault  and  bat- 
tery, where  the  evidence  clearly  shows  that 
two  separate  unprovoked  assaults,  accom- 
panied by  grossly  insulting  language,  were 
publicly  made  by  the  defendant  upon  the 
plaintiff,  a  verdict  for  one  cent  in  favor  of 
the  plaintiff  is  manifestly  inadequate,  even 
though  it  is  not  shown  that  the  plaintiff  suf- 
fered any  severe  physical  injury.  Leavitt  v. 
Dpw   (Me.),  17-1072. 

In  an  action  for  assault  and  battery  puni- 
tive damages  cannot  be  found  unless  the  act 
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is  unjustifiable,  wilful,  wanton,  and  reckless, 
manifesting  malice.  Fink  v.  Thomas  (W. 
Va.),  19-571. 

ASSEMBLY. 

See  Unlawful  Assembly.  

Eight  of  people  to  assemble,  see  Constitu- 
tional Law,  3,  17. 

ASSESSMENTS. 

Assessing  property  for  taxation,  see  Taxa- 
tion, 5. 

Damages  in  condemnation  proceedings,  see 
Eminent  Domain,  7. 

Drainage  assessments,  see  Deains. 

Local  improvements,  see  Special  ob  Local 
Assessments. 

Levy  by  beneficial  association,  see  Benevolent 
OB  Beneficial  Associations,  6. 

Mode  of  assessing  damages  in  condemnation 
proceedings,  see  Eminent  Domain,  9  i. 

Stock  assessments,  see  Coepoeations,  8  a  ( 1 ) . 

Suspension  of  member  of  beneficial  associa- 
tion for  nonpayment,  see  Benevolent 
OB  Beneficial  Associations,  5  a. 

ASSETS. 

Application  of  firm  assets  to  liabilities,  see 

Paetnebship,  5  c. 
Bankrupt's  estate,  see  Bankeuptct,  11. 
Decedent's  estate,  see  Executobs  and  Admin- 

isteatoes,  6. 
Marshaling,  see  Mabshaung  Assets. 

ASSIGNMENTS. 

1.  What  Mat  be  Assigned,  342. 

a.  In  general,  342. 

b.  Executory  contracts,  342. 

c.  Rights  of  action,  343. 

2.  Consteuction  and  Effect  of  Assign- 

ment, 343. 

a.  In  general,  343. 

b.  Priority  between  assignments,  344. 

3.  Actions,  344. 

See  Assignments  fob  Benefit  of  Ceeditobs. 

Agreement  by  employee  to  assign  invention 
to  employer,  see  Mastee  and  Sebvant, 
1  e. 

Assignment  of  chose  in  action  as  champerty, 
see  Champebtt  and  Maintenance. 

Check  as  assignment  pro  tanto,  see  Checks, 

Conditions  against  assignment  of  fire  insur- 
ance policy,  see  Insubance,  5  g  (14). 

Discharge  in  bankruptcy  as  affecting  assign- 
ment of  unearned  wages,  see  Bank- 
euptcy,  9. 

Enforcement  of  conditions  in  deed  by  grantor's 
assignee,  see  Deeds,  3  d. 

Liability  of  landlord's  assignee  on  covenant 
for  improvements,  see  Landloed  and 
Tenant,  5  f. 


Necessity  of  recording  assignment  of  mort- 
gage, see  Recoeds,  3. 

Oral  assignment  of  contract  for  purchase  of,, 
land,  see  Feauds,  Statute  of,  4  a.       '  | 

Oral    assignment    of    equitable    interest,   se^  * 
Fbauds,  Statute  of,  4  b  (3). 

Pleading  in  action  by  assignee  in  justice's 
court,  see  Justices  or  the  Peace,  3. 

Reassignment  of  homestead  on  increase  in 
value,  see  Homestead,  2. 

Eight  of  assignee  of  lease  to  benefit  of  cove- 
nants for  renewal,  see  Landloed  and 
Tenant,  3  d   (2). 

Right  of  assignee  to  copyright,  see  Copt- 
eight,  3. 

Right  of  assignee  to  specific  performance  of 
contract,  see  Specific  Peefoemance,  3 
f   (12). 

Set-off  of   assigned  claim,   see   Set-Off  and 

COUNTEBCLAIM,    1    a. 

Statutory  prohibition  of  assignment  of  wages, 
see  Constitutional  Law,  9. 

Termination  of  lease  by  assignment,  see 
Landloed  and  Tenant,  3  g. 

Transfer  of  warehouse  receipts  by  indorse- 
ment, see  Waeehouses,  2. 

Particular  rights  and  things. 

Alimony,  see  Alimony  and  Suit  Money,  4  a. 
Bills  and  notes,  see  Bills  and  Notes,  6. 
Contract  in  restraint  of  trade,  see  Monopolies 

and  Cobpobate  Tbusts,  2  d. 
Contract  of  sale  of  realty,  see  Vendob  and 

PUBCHASEE,   3   f. 

Corporate  stock,  see  Coepoeations,  8  b. 
Ferry  franchise,  see  Feeeies,  1. 
Francnises  generally,  see  Feanchises. 
Fire  policy  after  loss,  see  Insubance,  5  i. 
Ground  rents,  see  Gbound  Rents,  2. 
Insurance  contracts  generally,  see  Insubanob, 

3  f . 
Judgments,  see  Judgments,  11. 
Judgment    for    alimony,    see    Alimont   and 

Suit  Monet,  4  a. 
Leases,  see  Landloed  and  Tenant,  3  o. 
Legacies   and   devises,   see   Convebsion  and 

Reconversion. 
Membership     in     stock    exchange,    see    Ex- 
changes. 
Option    to    purchase    demised    premises,    see 

Landloed  and  Tenant,  3  f. 
Pledged  property,  see  Pledge  and  Collatebal 

Secueity,  5. 
Trademarks,  see  Teademaeks,  Teade  Names, 

and  Unfaie  Competition,  2. 

1.  What  Mat  be  Assigned. 

a.  In  general. 

Ordinary    business    contracts.  —  As    a 

general  rule  all  ordinary  business  contracts 
are  assignable  unless  expressly  prohibited  by 
statute  or  in  contravention  of  some  principle 
of  public  policy.  Atlantic,  etc.,  E.  Co.  e. 
Atlantic,  etc.,  Co.    (N.  Car.),  15-363. 

b.  Executory  contracts. 

Contracts  involving  personal  tmst 
and  confidence.  —  The  general  rule  that  all 
ordinary  business  contracts  are  assignable  is 
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subject  to  the  exceptions  that  executory  con- 
tracts for  personal  services  involving  a  per- 
sonal relation  of  confidence  between  the  par- 
ties, and  executory  contracts  imposing  liabili- 
ties or  duties  which  in  express  terms  or  by 
fair  intendment  from  the  nature  of  the  liabili- 
ties themselves  import  reliance  on  the  charac- 
ter, skill,  business  standing,  or  capacity  of 
the  parties,  are  not  assignable  without  the 
assent  of  the  other  party  to  the  contract. 
Atlantic,  etc.,  E.  Co.  v.  Atlantic,  etc.,  Co. 
(N.  Car.),  15-363. 

But  such  exceptions  do  not  apply  where 
the  contract  is  entirely  objective  in  its  char- 
acter and  gives  clear  indication  that  the  per- 
sonality of  the  other  contracting  party  was 
not  considered.  Accordingly  an  executory 
contract  between  a  railroad  company  and  an 
individual  for  the  cutting  of  the  company's 
timber  lands  and  the  delivery  on  its  right 
of  way  of  a  definite  quantity  of  cord  wood, 
which  is  not  to  be  performed  by  the  con- 
tractor personally  and  which  does  not  re- 
quire or  import  any  special  reliance  on  his 
skill  01  business  qualifications,  is  assignable 
BO  as  to  impose  on  the  assignee  the  obliga- 
tion to  pay  for  the  wood  when  delivered. 
Atlantic,  etc.,  E.  Co.  v.  Atlantic,  etc.,  Co. 
(N.  Car.),  15-363. 

Contract  for  purchase  of  lands.  — 
An  agreement  for  the  purchase  of  lands  at 
the  option  of  the  purchaser,  his  heirs  and 
assigns,  the  purchaser  being  the  exclusive 
judge  of  the  sufficiency  of  the  title  offered,  is 
assignable  if  there  be  nothing  in  the  nature 
of  the  transaction  to  justify  the  assumption 
that  any  particular  trust  or  confidence  is  re- 
posed in  the  purchaser  alone,  and  the  as- 
signee has  the  right  to  pass  upon  the  title ; 
and  where  the  vendor  furnishes  a  certificate 
of  title  for  the  inspection  of  an  assignee  he 
will  be  estopped  thereafter  to  deny  the  right 
of  the  assignee  to  pass  upon  the  title.  Sim- 
mons V.  Zimmerman  (Cal.),  1-850. 

Unearned  wages. —  An  assignment  of 
wages  to  be  earned  in  the  future  under  an 
existing  contract  of  employment  is  valid  as 
an  agreement,  and  takes  effect  as  an  assign- 
ment as  the  wages  are  earned;  but  an  assign- 
ment of  wages  to  be  earned,  without  limit  as 
to  amount  or  time,  is  void,  and  cannot  be 
enforced  against  a  debtor  after  his  discharge 
in  bankruptcy,  as  to  wages  thereafter  earned 
by  him.  Leitch  v.  Northern  Pacific  E.  Co. 
(Minn.),  5-63.  . 

An  assignment  of  wages  to  be  earned  m  the 
future  under  an  existing  employment  is  valid, 
though  the  contract  of  employment  is  not 
for  a  definite  term.  Eodijkeit  v.  Andrews 
(Ohio),  6-761. 

An  assignment  of  future  earnings  which 
may  accrue  under  an  existing  employment  is 
a  valid  contract  and  creates  rights  which 
may  be  enforced  in  an  appropriate  forum. 
Citizens  Loan  Assoc,  v.  Boston,  etc.,  E.  Co. 
(Mass.),  13-365. 

Salary  or  fees  of  public  officer.  — An 
assignment  of  the  salary  or  fees  of  a  public 
offlctr  to  be  earned  in  the  future  is  contrary 
to  public  policy  and  void.  First  Nat.  Bank 
V.  state  (Neb.),  4-423. 


An  assignment  of  the  unearned  part  of  his 
salary  by  a  public  officer  is  against  public 
policy  and  void.  McGowan  v.  New  Orleans 
(La.),  10-633. 

A  voluntary  assignment  by  an  officer  or 
employee  of  a  municipal  corporation,  of 
salary  or  fees  not  yet  earned  by  him,  is  void 
as  against  public  policy.  (See  notes,  4  Ann. 
Cas.  423;  10  Ann.  Cas.  636.)  Dunkley  v. 
Marquette  (Mich.),  17-523. 

c.  Eights  of  action. 

Personal  injuries.  —  In  the  absence  of 
a  statutory  provision  to  the  contrary,  the 
right  of  action  for  personal  injuries  resulting 
from  negligence  cannot  be  made  the  subject 
of  assignment  before  judgment.  Waller  v. 
Jersey  City,  etc.,  St.  E.  Co.  (N.  J.),  6-442. 

A  right  of  action  for  personal  injuries  re- 
sulting from  negligence  is  not  rendered 
assignable  to  a  third  person  during  the  life- 
time of  the  person  injured,  by  a  statute  pre- 
serving to  the  executor  or  administrator  of 
a  decedent  a  right  of  action  for  trespass  com- 
mitted on  the  person  of  the  latter  during  his 
lifetime,  as  such  statute  does  not  transpose 
the  right  of  action  into  a  property  right. 
Weller  v.  Jersey  City,  etc.,  St.  R.  Co.  (N.  J.), 
6-442. 

Injuries  to  property.  —  The  rule  that 
rights  to  damages  for  torts  are  not  assign- 
able applies  to  a  right  of  action  against  a, 
railway  company  for  killing  a  horse.  Mc- 
Cormack  v.  Toronto  E.  Co.   (Ont.),  7-500. 

Cause  of  action  for  conversion  of 
personalty.  —  A  cause  of  action  in  favor 
of  the  owner  of  personalty,  against  a  party 
wrongfully  taking  and  converting  the  same 
to  his  use,  is  assignable.  Kansas  City,  etc., 
E.  Co.  V.  Shutt  (Okla.),  20-255. 

Cause  of  action  for  destruction  of 
personalty  by  fire.  —  A  cause  of  action  in 
favor  of  the  owner  of  personalty,  on  account 
of  the  wrongful  destruction  of  such  property 
by  fire,  against  the  wrongdoer,  is  not  assign- 
able. Kansas  City,  etc.,  R.  Co.  v.  Shutt 
(Okla.),  20-255. 

2.    CONSTBUCTION  AND  EFFECT  OF  ASSIGNMENT. 

a.  In  general. 

Assignment      collateral      to      lease.  — 

Where  it  appears  from  the  parol  evidence  in- 
troduced for  the  purpose  of  showing  the 
circumstances  under  which  a  railroad  lease 
for  ninety-one  years  was  made  and  the  ob- 
jects which  the  parties  had  in  view,  that  the 
locomotives  used  by  the  lessor  were  exclu- 
sively "wood  burners,"  and  that  for  the  pur- 
pose of  supplying  such  locomotives  with  wood 
the  lessor  had  purchased  timber  lands  and 
had  made  contracts  for  the  cutting  and  de- 
livery on  its  rights  of  way  of  a  certain  quan- 
tity of  wood,  which  contracts,  being  the  only 
ones  made  in  connection  with  such  timber 
lands,  were  at  the  time  of  the  lease  in  the 
course  of  performance  and  were  brought  to 
the  attention  of  the  lessee,  a  provision  in 
the  lease  that  it  shall  include  "  all  lands,  in- 
terests in  lands,  timber,  timber  rights,  and 
contracts  now  owned  by  the  lessor,"  will,  ncrt- 


344 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


withstanding  the  use  of  the  words  "  demise  " 
and  "let,"  be  held  to  amount  to  an  assign- 
ment of  such  contracts.  Atlantic,  etc.,  R.  Co. 
V.  Atlantic,  etc.,  Co.  (N.  Car.),  15-363. 

As  between  such  lessor  and  lessee,  the 
effect  of  such  assignment  is  to  establish  a 
primary  liability  on  the  part  of  the  latter 
for  the  performance  of  such  contracts,  and 
if  the  lessor  is  compelled  to  pay  damages  be- 
cause of  the  nonperformance  or  breach  there- 
of by  the  lessee,  there  is  an  implied  promise 
by  the  latter  to  reimburse  the  _  former  for 
the  amount  paid,  notwithstanding  a  pro- 
vision in  the  lease  that  the  lessee  shall  not 
"be  liable  for  any  debts  of  the  said  lessor 
at  said  date."  Atlantic,  etc.,  E.  Co.  v.  At- 
lantic, etc.,  Co.    (N.  Car.),  15-363. 

Such  liability  is,  moreover,  imposed  by  a 
stipulation  in  the  lease  that  the  lessee  shall 
indemnify  the  lessor  for  the  damages  it  may 
sustain  by  reason  of  the  lessee's  failure  to 
perform  its  duties  and  obligations,  and  that 
the  lessor  shall  notify  the  lessee  of  the  in- 
stitution of  any  suit  against  the  lessor;  and 
where  the  lessor  has  notified  the  lessee  of 
the  institution  of  a  suit  for  the  breach  of 
such  a  contract,  and  the  lessee  has  failed  to 
defend  such  suit,  the  lessor  is  entitled  to 
recover  the  reasonable  expenses  of  making 
such  defense.  Atlantic,  etc.,  R.  Co.  v.  At- 
lantic, etc.,  Co.   (N.  Car.),  15-363. 

Instrnment  construed  as  assignment 
and  not  mortgage.  —  An  instrument  in 
form  an  assignment  by  a  contractor  of  the 
balance  due  imder  the  contract  for  the  erec- 
tion of  a  house,  made  to  secure  money  ad- 
vanced and  to  be  advanced  by  the  assignee 
to  enable  the  contractor  to  proceed  with  the 
work,  and  containing  a  direction  to  the  owner 
to  make  payments  maturing  under  the  con- 
tract to  the  assignee,  is  not  a  mortgage,  but 
an  ordinary  assignment.  Spengler  v.  Stilea- 
TuU  Lumber  Co.  (Miss.),  19-426. 

b.  Priority  between  assignments. 

Notice  to  debtor.  —  Where  several  as- 
signments of  a  single  fund  or  chose  in  action 
are  made,  they  take  effect  as  among  the  as- 
signees from  the  date  when  they  are  perfected 
by  notice  to  the  debtor,  and  not  from  the 
date  of  their  execution.  Lambert  v.  Morgan 
(Md.),  17-439. 

Notice  to  tmstees.  —  Where  the  terms 
of  a  will  are  such  that  an  equitable  conver- 
sion of  all  of  the  testator's  real  estate  is 
effected  at  the  time  of  his  death,  a  life  tenant 
under  the  will  takes  no  interest  in  the  real 
property  which  is  capable  of  being  mortgaged 
as  such,  and  a  mortgage  executed  by  him, 
transferring  and  assigning  all  his  interest  in 
the  estate,  is  in  effect  a  mere  assignment  of 
a  fund  or  chose  in  action,  which  takes  effect, 
as  against  other  assignees,  from  the  date 
when  notice  thereof  is  given  to  the  trustees 
in  whom  the  corpus  of  the  fund  is  vested, 
and  not  from  the  date  when  it  is  executed 
or  recorded.  Such  an  instrument  is  not 
within  the  registry  act,  and  its  mere  recorda- 
tion does  not  create  any  lien,  or  operate  as 
notice  to  the  trustees.  Lambert  v.  Morgan 
,(Md.),  17-439. 


3.  Actions. 

Joinder  of  assignor  and  assignee  ai 
plaintiff  s.  ^  The  action  was  originally 
brought  by  the  assignees  of  the  persons  who 
were  tenants  of  the  lower  premises  when 
the  damage  was  done,  but  the  assignors  were 
added  as  plaintiffs:  Held,  that,  both  parties 
being  before  the  court,  a  right  of  action  was 
vested  in  either  one  or  the  other,  and  the 
effect  of  the  assignment  was  immaterial. 
Powley  V.  Mickleborough  (Can.),  18-532. 


ASSIGNMENTS     FOR     BENEFIT    OF 
CREDITORS. 

Property  passing  hy  assignment  — 
life  insurance  policies.  — >  Where  a  policy 
of  life  insurance  is  assignable,  every  right 
given  by  it  to  the  insured  passes  under  a 
general  assignment  by  him  of  all  his  "  estate, 
property,  and  effects,  .  .  .  also  all  claims, 
debts,  choses  in  action  owing  to  him  .  .  . 
and  all  evidences  thereof  .  .  .  also  any 
and  all  other  property,  real  or  personal,  of 
all  belonging  to  him  .  .  .  except  such 
property  as  is  exempt"  from  execution. 
Blinn  v.  Dame   (Mass.),  20-1184. 

Dividends  of  secured  creditors. —  A 
secured  creditor  of  an  assignor  for  the  benefit 
of  creditors  may  not  prove  and  receive  the 
dividends  upon  the  face  of  his  entire  claim, 
but  must  credit  the  value  of  his  collaterals 
on  the  debt  and  prove  only  for  the  balance. 
Union,  etc..  Bank  v.  Duncan  (Miss.),  2-272. 

Upon  a  general  assignment  for  the  benefit 
of  creditors,  without  preference,  a  dividend 
for  creditors  is  payable  ratably  on  the  debt 
of  a  secured  creditor  only  after  the  reduction 
of  the  debt  by  the  value  of  the  securities  held 
by  him.  Kretschmar  v.  First  National  Bank 
(Miss.),  13-1085. 


ASSIGNMENTS   OF  ERRORS. 

See  Apfeal  and  Ebbob,  10. 
Sufficiency  on  motion  for  new  trial,  see  New 
Tbiai,  3  b. 


ASSISTANCE. 

Assisting  escapes,  see  Escape,  Pbison  Break- 
ing AND  Rescue. 

Eight  of  peace  oflicer  to  summon  assistance 
in  making  arrest,  see  Abbest,  3. 


ASSISTANCE,  WRIT  OF. 

Review  of  order  awarding  writ  of  assistance, 
see  Appeal  and  Ebbob,  4  a. 


ASSISTANT. 

Appointment  of  assistant  prosecuting  attor- 
ney, see  Pbosecutino  Attobnets. 
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ASSOCIATIONS. 

See  Benevolent  or  Benepioiai,  Associa- 
tions; Botlding  and  Loan  Associa- 
tions; Exchanges;  Labob  Combina- 
tions; Societies  and  Unincoepobated 
Associations. 

Compelling  action  by  mandamus,  see  Man- 
damus, 3  0. 

Employers'  relief  associations,  see  Master 
AND  Servant,  3  j. 

Jurisdiction  of  controversy  between  members, 
see  Courts,  2  a. 

Membership  in  association  as  affecting  com- 
petency of  jurors,  see  Jury,  5  b. 

Maintenance  of  railroad  relief  associations, 
see  Railboads,  5  c. 


ASSUMPSIT. 

Enforcement  of  foreign  decree  for  alimony, 
see  Alimony  and  Suit  Money,  4  h. 

Recovery  of  money  loaned,  paid  or  received, 
see  Money  Loaned,  Paid  oe  Received. 

When  proper  form  of  action,  see  Actions. 


ASSUMPTION. 

Guilt   assumed   by   instruction   to   jury,   see 

Ceiminal  Law,  6  q  (1). 
Mortgage    debt     assumed     by    grantee,     see 

Covenants,  3;   Fbauds,  Statute  of,  8 

b;  Mortgages  and  Deeds  op  Trust,  8  b. 
Partnership   debts   assumed   by   one  partner, 

see  Partnership,  5  b;  6. 
Risks  assumed,  see  Master  and  Servant,  3 

g;  Negligence,  8. 
Risks  assumed  by  infant  servant,  see  MASTER 

and  Servant,  Be  (3). 


ASYI.UMS. 

See  Hospitals  and  Asylums. 

Right  of  asylum,  see  Extradition,  3  d. 


ATHEISTS. 

Competency  as  witnesses,  see  Witnesses,  3 
b  (6). 


ATHLETIC   ASSOCIATIONS. 

See  Theatres  and  Public  Resorts. 

ATTACHMENT. 

1.  In  What  Causes  Attachment  May 

BE  Had,  345. 

2.  Nonresident  Defendants,  345. 

3.  Grounds  for  Attachment,  346. 

4.  What  May  be  Attached,  346. 

5.  Lien  of  Attachment,  346. 


6.  Pbocbdure,  346. 

a.  In  general,  346. 

b.  Affidavit,  348. 

o.  Dissolution,  347. 
d.  Trial  of  title  to  property  attached, 
347. 

7.  Damages    fob    Wrongful     Attaoh- 

-ment,  348. 

8.  Attachment       Against       National 

Bank,  348. 

Civil  liability  of  thief  as  indebtedness  to  sus- 
tain attachment,  see  Labceny,  9. 

Dissolution  of  corporation  as  affecting  at- 
tachment, see  CoBPOEATiONS,  2  e  (3). 

Effect  of  attachment  as  waiver  of  lien  of 
chattel    mortgage,    see   Chattel   Mobi- 

GAGES,    7. 

Exemption  of  seaman's  wages,  see  Seamen,  4. 

Fraudulent  sale  of  merchandise  in  bulk,  see 
Fbaudulent  Conveyances,  3  b. 

Law  governing  liability  for  wrongful  attach- 
ment, see  Conflict  of  Laws,  6. 

Nature  of  proceeding  as  in  rem,  see  Judg- 
ments, 17. 

Priority  as  to  purchaser  from  debtor,  see 
Sales,  1. 

Special  appearance  to  contest  attachment,  see 
Appeaeance. 

Sufficiency  of  justice's  judgment  to  sustain 
sale  under  attachment,  see  Justices  of 
the  Peace,  4. 

1.  In  What  Causes  Attachment  May  be 
Had.. 

Proceedings  in  equity.  ^  Although  a 
proceeding  to  enforce  the  statutory  liability 
of  the  stockholders  of  an  insolvent  bank  is  in 
its  nature  equitable,  the  plaintiff  is  entitled 
to  a  writ  of  attachment  in  aid  thereof. 
Adams  v.  Clark   (Colo.),  10-774. 

Action  on  contract  for  payment  of 
money.  —  An  undertaking  whereby  the 
surety  is  liable  only  upon  default  of  the  prin- 
cipal in  the  performance  of  his  contract  is 
not  a  contract  for  a  "  direct  payment  of 
money "  within  the  statute  authorizing  the 
issuance  of  an  attachment  in  an  action  upon 
such  a  contract.  A.  0.  H.  Division  No.  1  of 
Anaconda  v.  Sparrow   (Mont.),  1-144. 

2.  Nonbesident  Defendants. 

Constitutionality  of  statute.  —  A  stat- 
ute authorizing  the  enforcement  of  the  con- 
tract obligation  of  a  nonresident  who  dies 
owning  real  estate  in  Kansas,  by  attachment 
and  sale  thereof  in  an  action  brought  against 
the  nonresident  executor,  is  constitutional. 
Manley  v.  Mayer  (Kan.),  1-825. 

Jurisdiction  dependent  on  property. 
—  Where  a  court  obtains  jurisdiction  of  a 
nonresident  by  virtue  of  an  attachment  of 
his  property  within  the  state,  the  jurisdiction 
and  the  validity  of  the  attachment  depend 
upon  the  defendant  having  property  in  the 
state,  and  if  the  title  to  the  property  attached 
has  passed  from  the  defendant  to  the  plain- 
tiff, the  attachment  will  be  dissolved.  Green- 
wood Grocery  Co.  v.  Canadian  County  Mill, 
etc.,  Co.   (S.  Car.),  5-261. 
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Deposit  by  plaintiff  to  defendant's 
OTcdit.  —  A  person  indebted  to  a  nonresident 
cannot,  by  a  deposit  of  the  amount  of  the  debt 
in  a  bank  in  defiance  of  the  creditor's  wishes, 
confer  jurisdiction  in  attachment  on  the  court 
where  the  bank  is  located.  Saxony  Mills  v. 
Wagner  (Miss.),  19-199. 

3.  Gbounds  foe  Attachment. 

Fraudulent   conveyance   by   debtor.  — 

If  a  debtor  sells  goods  with  the  fraudulent 
intent  of  cheating,  hindering,  or  delaying  his 
creditors,  the  sale  constitutes  a  ground  for 
attachment  by  such  creditors  though  it  is 
made  in  the  usual  course  of  trade  and  busi- 
ness.    Farris  v.  Gross  (Ark.),  5-616. 

4.  What  Mat  be  Attached. 

Equitable  interest  in  personal  prop- 
erty.—  Under  the  South  Carolina  statute 
an  equitable  interest  in  personal  property  is 
subject  to  attachment.  Pelzer  Mfg.  Co.  v. 
Pitts  (S.  Car.),  11-665. 

Partnership  property.  —  In  an  action 
against  two  persons  composing  a  partnership, 
an  attachment  running  against  one  of  the 
partners  individually  is  efficient  to  take  part- 
nership property  in  the  hands  of  a  third 
party.  Pelzer  Mfg.  Co.  v.  Pitts  (S.  Car.), 
11-665. 

Negotiable  promissory  note.  —  Under 
a  statute  providing  that  all  property  not 
exempt  from  execution  shall  be  subject  to 
attachment,  and  that  personal  property 
capable  of  manual  delivery  and  not  in  pos- 
session of  a  third  person  shall  be  attached 
by  the  taking  thereof  into  possession  by  the 
sheriff,  a  negotiable  promissory  note  in  the 
possession  of  the  owner  thereof,  and  free  from 
any  liens,  is  subject  to  attachment  and  sale 
under  execution,  such  note  being  embraced  in 
the  term  "property."  Fishburn  v.  Lenders- 
hausen  (Ore.),  15-975. 

Real  property  of  decedent.  —  Under 
the  Massachusetts  statutes  real  property  be- 
longing to  the  estate  of  a  deceased  person 
may  be  attached  under  mesne  process  in  any 
suit  for  a  debt  of  the  deceased  properly 
brought  against  his  executor  or  administra- 
tor.   Herthel  v.  McKim  (Mass.),  5-911. 

Cars  used  in  interstate  commerce.  ^ 
Cars  of  a  nonresident  railroad  company  in 
which  goods  have  been  transported  from  an- 
other state,  and  amounts  due  such  company 
under  traffic  agreements  with  local  companies, 
are  not  exempt  from  attachment  and  garnish- 
ment in  the  state  courts  on  the  ground  of 
interference  by  the  state  with  interstate  com- 
merce. Davis  V.  Cleveland,  etc.,  E.  Co 
(U.  S.),  18-907. 

_  A  freight  car  not  only  belonging  to  a  for- 
eign corporation  but  actually  in  use  as  an 
instrumentality  of  interstate  commerce,  be- 
ing loaded  with  interstate  freight  not  deliv- 
ered to  the  consignee,  is  not  subject 
to  attachment.  Shore  v.  Baltimore,  etc  K. 
Co.    (S.  Car.),  11-909. 

Property  in  custody  of  bankruptcy 
court. —  A  state  court  hag  no  jurisdiction 
to  attach  property  which  is  in  the  custody 


of  a  federal  court  as  part  of  a  bankrupt's 
estate;  and  an  attempted  attachment  of  such 
property  and  all  proceedings  based  thereon 
are  void.     French  v.  White  (Vt.),  6-479. 

Dividends  in  the  hands  of  a  trustee  in  bank- 
ruptcy are  in  the  custody  of  the  bankruptcy 
court  and  subject  to  its  exclusive  jurisdiction 
until  they  are  actually  distributed,  and  such 
dividends  cannot  be  reached  by  attachment 
issuing  from  a  state  court,  although  checks 
therefor  have  been  drawn  by  the  trustee  and 
countersigned  by  the  referee  and  are  ready 
for  delivery.  Rockland  Savings  Bank  v.  Al- 
ien (Me.),  13-806. 

5.  Lien  of  Attachment. 

In  general.  —  Under  the  Idaho  statute 
(Rev.  Codes,  §  4302),  an  attachment  duly  and 
regularly  issued  and  levied  becomes  a  lien 
on  the  property  "  as  security  for  the  satis- 
faction of  any  judgment  that  may  be  recov- 
ered." The  attachment,  therefore,  is  such  a 
provisional  remedy  as  reaches  out  and  lays 
hold  upon  the  property  by  proceeding  in  rem 
and  subjects  it  to  the  payment  of  the  debt 
for  the  recovery  of  which  the  action  was  in- 
stituted. Potlatch  Lumber  Co.  v.  Bimkel 
(Idaho),  18-591. 
Waiver  by  enlarging  original  claim. 

—  An  attachment  is  waived  by  including  in 
the  judgment  causes  of  action  other  than 
those  secured  by  the  attachment.  Beyer  v. 
Dobeas   (Wis.),  18-1019. 

6.    Fbocedtjbe. 
a.  In  general. 

What  defects  jurisdictional.  —  An  at- 
tachment proceeding,  in  which  there  is  no 
service  of  process  upon  the  defendant,  no  levy 
of  the  writ  upon  the  property,  and  no  ser- 
vice upon  any  garnishee  indebted  to  him  or 
having  property  or  effects  belonging  to  him, 
is  void,  as  the  court  acquires  no  jurisdiction 
of  either  the  person  or  property  of  the  de- 
fendant so  as  to  be  able  to  render  any  judg- 
ment. Pease  v.  Chicago  Crayon  Co.  (Ill.)i 
14-263. 

Practice  where  principal  judgment 
is  reversed  on  appeal.  —  Where  a  judg- 
ment in  favor  of  the  plaintiff,  in  an  action 
wherein  an  attachment  has  been  granted,  is 
reversed  on  appeal,  and  the  case  is  remanded 
for  a  new  trial,  the  ancillary  proceeding  of 
the  attachment  must  also  be  remanded  with 
it,  even  though  the  appellate  court  is  of  the 
opinion  that  the  evidence  warranted  the 
granting  of  the  attachment.  In  such  a  case 
the  court  below  will  be  instructed  to  sustain 
the  attachment  in  the  event  that  the  plain- 
tiff is  successful  upon  the  new  trial,  and 
otherwise  to  dissolve  it.  Hogg  v.  Thurmaa 
(Ark.),  17-383. 

b.  Affidavit. 

Allegation  of  grounds  in  altematlvei 

—  Under  the  Utah  statute  which  specifies  the 
groimds  for  an  attachment,  an  affidavit  for 
attachment  which  alleges  that  the  defendant 
has  disposed  of  or  is  about  to  dispose  of  hia 
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property,  with  the  intent  to  defraud  his  credi- 
tors, is  not  bad  for  the  reason  that  two 
grounds  for  the  attachment  are  stated  in  the 
alternative,  as  the  party  making  the  affidavit 
for  the  writ  may  know  that  the  defendant 
has  disposed  of  or  is  about  to  dispose  of  his 
property  by  one  or  more  methods  enumerated 
in  the  statute,  but  may  be  in  doubt  as  to,  or 
unable  to  state,  the  specific  manner  in  which 
he  has  placed  or  is  about  to  place  his  prop- 
erty beyond  the  reach  of  his  creditors.  John- 
son V.  Emery  (Utah),  11-23. 

Averment  of  indebtedness.  —  An  affi- 
davit in  attachment  that  the  defendant  "is 
indebted  to  deponent "  instead  of  that  the 
defendant  "  is  indebted  to  the  plaintiff,"  as 
required  by  statute,  is  jurisdictionally  defec- 
tive and  not  subject  to  amendment.  Butcher 
V.  Cappon,  etc..  Leather  Co.   (Mich.),  12-169'. 

Statement  of  grounds.  —  An  affidavit 
for  an  attachment,  which  states  in  the  lan- 
guage of  the  statute,  that  the  debtors  "  have 
sold,  assigned,  transferred,  secreted,  or  other- 
wise disposed  of,  or  are  about  to  sell,  assign, 
transfer,  secrete,  or  otherwise  dispose  of  their 
property  with  intent  to  cheat  or  defraud  their 
creditors,"  states  but  one  ground  for  attach- 
ment. McCarthy  Bros.  Co.  v.  McLean  Coun- 
ty, et«..  El.  Co.   (N.  D.),  20-575. 

Use  of  disjunctives.  —  The  use  of  the 
disjunctive  conjunction  "  or "  in  subdivision 
4,  section  6938,  Rev.  Codes  1905,  is  not  to 
connect  two  grounds  for  an  attachment,  but 
said  subdivision  states  one  ground  only,  con- 
sisting of  different  phases  of  facts  or  condi- 
tions intimately  related,  pertaining  to  that 
one  ground.  McCarthy  Bros.  Co.  i;.  McLean 
County,  etc..  El.  Co.  (N.  D.),  20-574 

Variance  'bet'ween  affidavit  and 
declaration.  —  Inconsistency  between  the 
claim  stated  in  an  affidavit  for  an  attachment 
and  the  demand  set  up  in  the  declaration  con- 
stitutes a,  variance  fatal  to  the  attachment. 
Simmons  v.  Simmons   (W.  Va.),  3-184. 

Upon  a  motion  to  quash  the  attachment  for 
variance  between  the  claim  stated  in  an  affi- 
davit and  the  demand  set  up  in  the  declara- 
tion, the  declaration  may  be  resorted  to  to 
establish  the  variance,  and  a  plea  in  abate- 
ment is  not  necessary.  Simmons  v.  Simmons 
(W.  Va.),  3-184. 

c.  Dissolution. 

Oral  motion  to  quash.  —  A  plea  in 
abatement  to  an  attachment  which  sets  up 
only  matter  of  variance  appearing  from  the 
declaration  and  affidavit  without  the  aid  of 
the  plea,  accompanied  by  an  oral  motion  to 
quash,  may  be  treated  as  a  motion  to  quash. 
Simmons  ».  Simmons   (W.  Va.),  3-184. 

Beneival  of  motion  to  quash.  —  An 
order  overruling  a  motion  to  quash  an  at- 
tachment is  interlocutory  and  does  not  pre- 
clude a  renewal  of  the  motion.  Simmons  v. 
Simmons    (W.  Va.),  3-184. 

Setting  aside  levy  on  exempt  prop- 
erty. —  A  court  has  the  power  to  set  aside 
a  levy  of  a  writ  of  attachment  upon  exempt 
property.     Holmes  v.  Marshall    (Cal.),  2-88. 

Bankruptcy  of  partner.  —  Where  in  an 


action  against  two  persons  composing  a  part- 
nership, an  attachment  is  issiied  against  one 
of  the  partners  individually,  the  fact  that  one 
member  of  the  partnership  is  adjudged  a  bank- 
rupt, within  four  mouths  after  the  attach- 
ment is  issued,  does  not  affect  the  right  of 
creditors  of  the  firm  to  hold  the  firm  property 
under  attachment.  The  contention  that  the 
attachment  is  annulled  by  the  bankruptcy  of 
a  partner  cannot  be  urged  on  appeal,  in  any 
event,  where  it  appears  that  a  motion  to 
dissolve  the  attachment  on  that  ground  was 
refused  by  the  trial  court  and  no  appeal  was 
taken  from  the  order  refusing  the  notice. 
Pelzer  Mfg.  Co.  v.  Pitts   (S.  Car.),  11-665. 

Effect  of  giving  bond.  —  The  dissolution 
of  an  attachment  by  giving  the  statutory 
bond  to  pay  any  judgment  that  may  be  re- 
covered in  the  suit,  operates  as  an  appear- 
ance converting  the  suit  from  an  action  in 
rem  into  an  action  in  personam  and  waives  all 
defects  in  the  affidavit  for  the  attachment. 
Butcher  v.  Cappon,  etc..  Leather  Co.  (Mich.), 
12-169. 

d.  Trial  of  title  to  property  attached. 

IVho  may  claim  title.  —  The  South 
Carolina  statute  providing  for  the  defense 
of  attachment  suits  is  designed  not  merely  to 
allow  an  intervention  by  one  in  possession  of 
the  property  claiming  absolute  ownership  in 
his  own  right,  but  also  by  one  in  possession 
claiming  a  special  property  interest  affected 
by  the  attachment.  Shore  v.  Baltimore,  etc., 
E.  Co.   (S.  Car.),  11-909. 

Under  the  provisions  of  the  Idaho  statute 
(Rev.  Codes,  §  4111)  which  authorize  a  third 
person  to  intervene  who  has  "  an  interest  in 
the  matter  in  litigation,  in  the  success  of 
either  of  the  parties,  or  an  interest  against 
both,"  the  owner  or  claimant  of  property  at- 
tached in  an  action  for  debt  has  such  an  in- 
terest against  both  parties  to  the  main  action 
as  entitles  him  to  intervene  for  the  purpose 
of  asserting  his  right  and  title  to  the  at- 
tached property.  Potlatch  Lumber  Co.  v. 
Eunkel   (Idaho),  18-591. 

Burden  of  proof. —  Under  the  South 
Carolina  statute  providing  that  "  an  issue 
shall  be  made  up  under  the  direction  of  the 
judge  to  try  the  question,"  the  trial  judge 
has  the  discretion,  where  attached  property  is 
claimed  by  a  third  person,  to  require  the  at- 
tachment plaintiffs  to  take  the  position  of 
actors  and  bear  the  burden  of  proving  that 
the  ownership  of  the  property  is  in  the  de- 
fendant rather  than  in  the  claimant.  Pelzer 
Mfg.  Co.  V.  Pitts  (S.  Car.),  11-665. 

Confusion  of  goods.  —  Where  goods  be- 
longing to  two  or  more  persons  are  inter- 
mingled and  confused,  with  the  knowledge  of 
the  owners,  so  that  they  are  incapable  of  be- 
ing identified  or  distinguished,  and  part  of 
the  goods  only  are  subject  to  attachment,  the 
party  claiming  to  be  the  owner  of  that  part 
not  subject  to  attachment  must  point  them 
out  and  make  demand  for  their  return  when 
seized  under  a  writ  of  attachment;  and  if 
this  is  not  done  the  officer  serving  the  writ 
will  not  be  liable  for  the  seizure  of  the  goods. 
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as  in  such  case  he  is  not  deemed  to  be  a  tres- 
passer.   Johnson  v.  Emery   (Utah),  11-23. 

7.  Damages  fob  Wbonqfui.  Attachment. 

In  general.—  Where  an  attachment  is 
«ued  out  maliciously  and  without  probable 
cause  from  a  court  which  is  without  juris- 
diction, and  damage  results  to  the  defendant 
from  the  levy  of  the  attachment,  the  malicious 
suing  out  and  levy  can  be  made  the  basis  of 
an  action  by  the  defendant  for  damages. 
Ailstock  V.  Moore  Lime  Co.   (Va.),  7-545. 

Nominal  damages.  —  While  no  recovery 
can  be  had  in  an  action  to  recover  for  wrong- 
ful attachment,  where  no  property  rights  of 
the  plaintiff  were  interfered  with  by  the  is- 
suance of  the  writ  and  no  special  injury  re- 
sulted therefrom,  yet  if  the  writ  was  sued 
out  maliciously  and  vpithout  probable  cause, 
the  law  will  presume  some  injury  to  have 
resulted  from  the  wrong  and  will  award  nom- 
inal damages  at  least.  Dorr  Cattle  Co.  v. 
Des   Moines   Nat.   Bank    (Iowa),  4-519. 

Fnnitive  damages.  —  In  an  action  for 
wrongful  attachment  of  property,  proof  that 
the  attachment  was  sued  out  by  the  defend- 
ant wantonly,  recklessly,  and  wilfully,  for  the 
purpose  of  coercing  the  plaintiff  to  pay  money 
not  owing,  is  equivalent  to  a  proof  of  malice 
and  entitles  the  plaintiff  to  punitive  damages. 
Pittsburg,  etc.,  R.  Co.  v.  Wakefield  Hardware 
Co.  (N.  Car.),  3-720. 

Damages  for  injury  to  credit  and 
business.  —  As  elements  of  damage  for  the 
wrongful  suing  out  of  an  attachment  on  min- 
ing property,  injury  to  the  credit  and  busi- 
ness of  the  attachment  defendant  and  the  loss 
of  property  through  sales  under  judgments 
secured  by  its  employees  for  wages  due  at  the 
time  of  the  levy,  are  not  proper  elements  of 
damage,  where  the  defendant's  possession  and 
mining  operations  were  not  disturbed  by  the 
levy  of  the  writ.  Plymouth  Gold  Mining  Co. 
V.  United  States  Fidelity,  etc.,  Co.  (Mont.), 
10^951. 

Connsel  fees. —  Under  the  Montana  stat- 
ute providing  in  effect  that  where  a  court 
decides  that  the  plaintiff  in  an  attachment 
was  not  entitled  to  a  writ,  the  plaintiff  must 
pay  all  costs  which  may  be  awarded  the  de- 
fendant and  all  the  damages  the  latter  may 
have  sustained  by  issuance  of  the  writ,  ex- 
penses for  reasonable  counsel  fees  incurred  by 
the  defendant  in  defending  the  attachment 
may  be  recovered  on  the  attachment  bond  as 
an  element  of  damages;  and  it  is  immaterial 
that  the  fees  have  not  actually  been  paid. 
Plymouth  Gold  Mining  Co.  ».  United  States 
Fidelity,  etc.,  Co.   (Mont.,),  10-951. 

A  contract  between  an  attachment  defend- 
ant and  its  counsel,  as  to  the  fee  to  be  paid 
for  the  services  rendered  by  the  latter  in  re- 
sisting the  attachment,  is  not  conclusive  as 
to  the  value  of  such  services  as  an  element 
of  damages  for  wrongful  attachment,  but  evi- 
dence of  the  contract  is  competent  to  go  to 
the  jury  with  other  evidence  tending  to  show 
what  was  in  fact  a  reasonable  compensation 
for  services.  Plymouth  Gold  Mining  Co.  v. 
United  States  Fidelity,  etc.,  Co.  (Mont.), 
10-951. 


8.  Attachment  against  National  Bane. 

Issnance  before  final  judgment  for- 
bidden. —  Section  5242  of  the  U.  S.  Revised 
Statutes  relating  to  national  banking  asso- 
ciations forbids  the  issuing  of  an  attachment 
against  a  national  bank  or  its  property  before 
final  judgment  in  any  suit,  action,  or  pro- 
ceeding in  any  state,  county,  or  municipal 
court  whether  the  bank  be  solvent  or  in- 
solvent. Van  Reed  v.  People's  Nat.  Bank 
(U.  S.),  3-1154. 

Section  5242  of  the  U.  S.  Revised  Statutes 
forbidding  an  attachment  against  national 
banks  was  not  repealed  by  the  Act  of  July 
12,  1892,  depriving  national  banks  of  the 
right  to  invoke  the  jurisdiction  of  the  federal 
courts  simply  upon  the  ground  that  they  were 
created  by  and  exercise  their  powers  under 
Acts  of  Congress.  Van  Reed  v.  People's  Nat. 
Bank  (U.  S.),  3-1154. 

Effect  of  invalid  attachment.  —  In  an 
action  against  a  national  bank  where  there 
has  been  no  personal  service  in  the  court  of 
original  jurisdiction,  no  jurisdiction  is  ob- 
tained by  the  issuing  of  an  attachment  in 
violation  of  section  5242  of  the  U.  S.  Revised 
Statutes.  Van  Reed  v.  People's  Nat.  Bank 
(U.  S.),  3-1154. 


ATTAINDER. 

Disqualifying  murderer  from  inheriting,  see 
Descent  and  Distbibtjtion,  5  a. 


ATTEMPTS. 

Attempts  to  commit  crime  generally,  see 
Aeson;  Ckiminal  Law,  1;  Incest,  7. 

Attempts  to  commit  suicide  as  crime,  see 
Suicide,  1. 

Killing  in  an  attempt  to  perpetrate  another 
crime,  see  Homicide,  3. 

Charging  attempt  to  commit  crime,  see  In- 
dictments AND  InFOBMATIONS,  4. 

Voluntary  exposure  in  attempts  to  save  life 
or  property,  see  Negligence,  7  d. 

ATTENDANCE. 

Enforcing  attendance  of  witnesses,  see  Wit- 
nesses, 1. 
Procuring  attendance  of  jurors,  see  Jubt,  4. 

ATTESTATION. 

See  Deeds,  1  b  (3) ;  Wills,  3  e. 

ATTESTING   WITNESSES. 

Unauthorized  addition  of  name  of  attesting 
witness,    see    Alteeation    of    Insteu- 

MENTS,  2. 

ATTORNEY-GENERAI.. 

Power  of  federal  courts  to  restrain  official 
acts  by  attorney-general  of  state,  see 
Injunctions,  2  d  (4). 
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Bight  to  appear  in  private  litigation 
affecting  public  interests.  —  It  is  proper 
for  the  attorney-general,  pursuant  to  notice 
served  on  him  by  order  of  court,  to  appear 
on  behalf  of  the  state  and  participate  in  the 
argument  of  a  case  involving  the  right  of  a 
corporation  to  practice  law.  Matter  of  Co- 
operative Law  Co.  (N.  Y.),  19-87&. 

ATTORNEYS  AT  LAW. 

1.  Admission  of  Attokneys,  350. 

2.  Disbarment  of  Attorneys,  350. 

a.  In  general,  350. 

b.  Power  of  court,  350. 

c.  Grounds  for  disbarment,  351. 

(1)  In  general,  351. 

(2)  Conviction  of  crime,  351. 

(3)  Wrongful       retention       of 

client's  money,  351. 

(4)  Insulting  language  or  con- 

duct toward  court,  352. 

d.  The  accusation,  352. 

e.  The  hearing,  352. 

i.  Review  of  proceedings,  353. 

g.  Practicing  after  disbarment,  353. 

3.  Relation  op  Attorney  and  Cuent, 

353. 

a.  Notice    to    attorney   as   notice   to 

client,  353. 

b.  Authority  of  attorney,  353. 

c.  Right  to  become  surety  for  client, 

354. 

d.  Conveyance  by  client  to  attorney, 

354. 

e.  Summary    jurisdiction   to    compel 

attorney    to    pay    over    client's 
money,  354. 

f.  Termination  of  relation,  354. 

4.  Liability  of  Attorney  to  Client,  354. 

5.  Compensation  of  Attorneys,  354. 

a.  Right  to  compensation,  354. 

b.  Contingent  agreements,  355. 

c.  Retaining  fees,  355. 

d.  Proof  of  value  of  services,  355. 

6.  Lien  of  Attorneys,  355. 

a.  Right  to  lien,  355. 

b.  On  what  lien  exists,  356. 

c.  Enforcement  of  lien,  356. 

d.  Settlement  between  parties,  356. 

7.  Law  Partnerships,  356. 

a.  Power  of  member  to  bind  firm,  356. 

b.  Death  of  member,  357. 

8.  Contract  to  Procure  Business  fob 

Attorney,  357. 

9.  Designation  of  Attorney  to  Defend 

OR  Prosecute,  357. 

See  Attorney-General;  Pbosecutino  At- 
torneys. 

Admissions  by  attorney,  see  Evidence,  10 
d   (2). 

Advice  of  counsel  as  defense  to  action  for 
malicious  prosecution,  see  Malicious 
Prosecution,  2  e. 

Advice  of  counsel  as  ground  for  equitable  re- 
lief from  judgment,  see  Judgments,  13. 

Affidavit  by  attorney  for  client, "see  Affi- 
davits, 1. 


Arguments  of  counsel  in  civil  cases,  see 
Trial  4. 

Arguments  of  counsel  in  criminal  cases,  see 
Criminal  Law,  6  m  (4)  ;  6  p. 

Comments  in  argument  on  failure  to  call  wit- 
nesses, see  Criminal  Law,  6  m   (4). 

Conduct  of  counsel  in  civil  cases,  see 
Trials,  4. 

Conduct  of  counsel  in  criminal  cases,  see 
Criminal  Law,  6;   9  c   (3). 

Consent  of  counsel  to  irregularities,  see 
Jurors,  7  c. 

Contingent  fee  as  constituting  attorney  party 
in  interest,  see  Judges,  4  b  ( 2 ) . 

Duty  as  to  preparation  of  brief,  see  Briefs 
OP  Counsel. 

Expression  in  title  of  subject  of  statute  gov- 
erning attorneys  at  law,  see  Stat- 
utes, 3  b. 

Legal  services  as  necessaries  for  infants,  see 
Infants,  2  a. 

Liability  of  bankrupt  for  legal  services,  see 
Bankruptcy,  10. 

Limitation  of  actions  for  conversion  by  at- 
torney, see  Limitation  of  Actions, 
4  a  (2)   (a). 

Notary  afterwards  employed  as  attorney,  see 
Affidavits. 

Privilege  as  to  words  spoken  by  counsel  in 
judicial  proceedings,  see  Libel  and 
Slander,  3  b. 

Privileged  communications  between  attorney 
and  client,  see  Evidence,  17;  Wit- 
nesses, 3  d  (1). 

Review  of  rulings  of  trial  judge  as  to  con- 
duct of  counsel,  see  Criminal  Law, 
9c  (3). 

Right  of  corporation  to  practice  law,  see 
Corporations,  4  c. 

Special  counsel  in  criminal  cases,  see  Crim- 
inal Law,  6  i. 

Survival  of  cause  of  action  against  attorney 
for  breach  of  duty,  see  Abatement  and 
Revival. 

Testimony  as  to  foreign  law,  see  Foreign 
Laws. 

Verification  of  pleadings  by  solicitor,  see  In- 
junctions, 3  c  (2). 

Attorneys'  Fees. 

Allowance  of  attorneys'  fees  as  costs  gen- 
erally, see  Costs,  8. 

Allowance  in  particular  actions  and  proceed- 
ings, see  Attachment,  7;  Bills  and 
Notes,  12  g;  Eminent  Domain,  9  n; 
Partition,  2  d  ( 7 ) ;  Special  or  Local 
Assessments,  8. 

Allowance  in  action  for  demurrage,  see  Car- 
riers, 3. 

Allowance  in  action  on  injunction  bond,  see 
Injunctions,  5  c  (4). 

Allowance  in  action  on  replevin  bond,  see  Re- 
plevin, 9. 

Allowance  in  action  to  recover  penalty  for 
failure  of  carrier  to  pay  claim,  see 
Carriebs. 

Allowance  in  foreclosure  actions,  see  Mort- 
gages AND  Deeds  op  Trust,  13  f. 

Allowance  in  suit  to  annul  marriage,  see 
Alimony  and  Suit  Monet,  3  b. 
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Allowance  to  guardian  ad  litem,  see  In- 
fants, 3  f  (3). 

Liability  of  bankrupt  for  attorney's  fees,  see 
Bankbuptcy,  10. 

Liability  of  personal  representative  for  at- 
torney's fees,   see  Executobs  and  Ad- 

MTNISTRATOES,   8   C. 

Stipulations  in  contracts  generally  for  pay- 
ment of  attorneys'  fees,  see  Con- 
tracts, 4  n. 

Stipulation  for  attorneys'  fees  in  mortgage, 
see  BrrrtDiNO  and  Loan  Associa- 
tions, 5. 

Stipulation  for  attorneys'  fees  as  affecting 
negotiability  of  note,  see  Bills  anw 
Notes,  6  a. 

1.  Admission  of  Attoenets. 

Attorney  as  ofBcer  of  conrt.  —  An  at- 
torney at  law  is  an  officer  of  the  court,  exer- 
cising a  privilege  or  franchise,  to  the  enjoy- 
ment of  which  he  has  been  admitted  not  as  a 
matter  of  right  but  upon  proof  of  fitness 
through  evidence  of  his  possession  of  satis- 
factory legal  attainments  and  a  fair  private 
character.     In  re  Durant  (Conn.),  10-140. 

Power  of  legislature  to  prescribe 
qualifications.  —  The  admission  of  an  ap- 
plicant to  the  practice  of  law  is  a  judicial 
act,  but  the  legislature  by  virtue  of  its  police 
power  has  the  right  to  prescribe  the  quali- 
fications which  a  person  must  possess  in  order 
to  become  a  practicing  member  of  the  bar. 
In  re  Applicants  for  License  (N.  Car.), 
10-187. 

Kesidence  in  state.  —  No  one  but  a  citi- 
zen of  the  United  States  and  a  resident  of  the 
state  of  Nebraska  can  be  admitted  to  prac- 
tice generally  in  the  courts  of  said  state.  In 
re  Robinson  (Neb.),  17-878. 

Constitutionality  of  statute  regu- 
lating. —  The  North  Carolina  statute  pre- 
scribing the  qualifications  for  admission  to 
practice  law,  which  has  been  construed  as  not 
requiring  applicants  for  licenses  to  show  good 
moral  character,  is  not  unconstitutional, 
either  as  being  an  unwarranted  exercise  of 
judicial  power  by  the  legislature,  or  as  being 
an  unlawful  attempt  to  deprive  the  judicial 
department  of  power  which  of  right  belongs 
to  it.  In  re  Applicants  for  License  (N. 
Car.),  10-187. 

Investigation  of  moral  character.  — 
Under  the  North  Carolina  statute  an  ap- 
plicant for  license  to  practice  law  who,  on 
his  examination,  satisfies  the  court  of  bis 
competent  knowledge  of  the  law,  is  entitled 
to  receive  a  license,  and  an  investigation  into 
his  general  moral  character  is  neither  re- 
quired nor  permitted.  In  re  Applicants  for 
License  (N.  Car.),  10-187. 

Bight  of  court  to  reject  applicant.  — 
When  the  legislature  of  a  state  has  by  posi- 
tive enactment  prescribed  the  qualifications 
which  a  person  must  possess  in  order  to  enter 
the  legal  profession,  and  a  citizen  presents 
himself  for  examination  and  is  shown  to  pos- 
sess these  qualifications,  the  courts  must  ad- 
mit him  to  the  practice  of  law.  The  courts 
exercise  their  judicial  functions  in  determin- 


ing whether  an  applicant  possesses  the  re- 
quired qualifications,  and  there  their  power 
ends.  In  re  Applicants  for  License  (N. 
Car.),  10-187. 

2.  Disbabment  of  Attoenets. 
a.  In  general. 

Nature  of  proceedings.  —  A  proceeding 
for  the  disbarment  of  an  attorney  is  in  no 
sense  a  criminal  prosecution,  nor  is  it  in  aid 
of  a  criminal  investigation,  but  its  purpose  is 
to  ascertain  whether  the  accused  is  worthy 
of  confidence  and  is  possessed  of  that  good 
moral  character  which  is  a  condition  prece- 
dent to  the  privilege  of  practicing  law  and  of 
continuing  in  the  practice  thereof.  In  re 
Thresher  (Mont.),  8-845. 

The  action  of  the  court  in  exercising  its 
power  to  declare  a  forfeiture  of  the  privi- 
lege or  franchise  of  an  attorney  is  judicial 
in  its  character,  but  the  inquiry  made  is  in 
the  nature  of  an  investigation  by  the  court 
into  the  conduct  of  one  of  its  own  officers, 
and  is  not  the  trial  of  an  action  or  suit;  and 
the  order  entered  is  but  an  exercise  of  the 
disciplinary  jurisdiction  which  the  court  has 
over  its  officers.  In  re  Durant  (Conn.), 
10-539. 

Conviction  of  crime  as  condition 
precedent.  —  Where  the  conduct  charged  as 
a  ground  for  disbarring  an  attorney  falls 
within  the  sphere  of  his  official  duty,  the 
court  may  disbar  him  without  awaiting  the 
result  of  a  criminal  prosecution  or  being  con- 
trolled thereby,  even  though  the  judgment 
of  disbarment  may  be  in  effect  a  finding  that 
the  accused  is  guilty  of  a  crime.  In  re 
Thresher  (Mont.),  8-845. 

Acquittal  of  crime  as  defense. —  The 
acquittal  of  an  attorney  of  the  criminal 
charge  upon  which  disbarment  proceedings 
are  based  is  no  defense  to  such  proceedings, 
People  ex  rel.  Colorado  Bar  Assoc.  ».  Thomas 
(Colo.),  10-886. 

b.  Power  of  court. 

Nature    of    poxrer    in    general. —  The 

power  to  declare  the  forfeiture  of  the  privi- 
lege or  franchise  of  an  attorney  for  his  mis- 
conduct is  a  summary  one,  inherent  in  the 
courts,  and  exists,  not  to  mete  out  punish- 
ment to  the  offender,  but  that  the  adminis- 
tration of  justice  may  be  safeguarded  and  the 
courts  and  public  protected  from  the  miscon- 
duct or  unfitness  of  those  who  are  licensed  to 
perform  the  important  functions  of  the  legal 
profession.    In  re  Durant  (Conn.),  10-539. 

Constitutional  provisions  as  to  eligi- 
bility.—The  provisions  of  the  Oklahoma 
constitution,  that  all  attorneys  at  law, 
licensed  to  practice  in  any  court  of  record  of 
the  territory  of  Oklahoma,  or  in  any  of  the 
United  States  courts  for  the  Indian  Territory, 
or  any  court  of  record  of  any  of  the  Five 
Civilized  Tribes,  shall  be  eligible  to  practice 
in  any  court  of  the  state  without  examina- 
tion, does  not  preclude  the  court  from  in- 
quiring into  the  moral  qualifications  or  from 
disbarring  those  who  fall  within  its   terms, 
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and  who  claim  th«  rights  conferred  thereun- 
der, when  the  contingency  arises  requiring  the 
exercise  of  such  power.  In  re  Mosher 
(Okla.),  20-209. 

Power  of  appellate  court.  —  An  appel- 
late court  has  original  jurisdiction  to  suspend 
or  disbar  an  attorney  who  files  therein  a  pe- 
tition for  rehearing  containing  insulting,  con- 
temptuous, and  slanderous  language.  In  re 
Robinson  (Wash.),  15-415. 

Power  of  district  courts  in  Icwa.  ^ 
Though  the  supreme  court  of  Iowa  has  the 
exclusive  authority  to  admit  attorneys  at 
law  to  practice  in  the  courts  of  the  state,  the 
district  courts  have  jurisdiction  to  entertain 
and  determine  disbarment  proceedings.  State 
V.  Mosher   (Iowa),  5-984. 

c.  Grounds  for  disbarment. 
(1)   In  general. 

Misconduct    shoTring    unfitness.  —  For 

the  manner  in  which  an  attorney  at  law  exer- 
cises his  privilege  or  franchise  he  is  con- 
tinually accountable  to  the  court,  and  the 
privilege  may  at  any  time  be  declared  for- 
feited for  such  misconduct,  professional  or 
nonprofessional,  as  shows  him  to  be  an  unfit 
or  unsafe  person  to  enjoy  the  privilege  and 
to  manage  the  business  of  the  others  in  the 
capacity  of  attorney.  In  re  Durant  (Conn.), 
10-539. 

Moral  delinquencies.  —  The  license  of 
an  attorney  at  law  may  be  revoked  on  the 
ground  that  he  has  ceased  to  be  of  good  moral 
character,  though  the  statute  does  not  specify 
that  ground  as  a  cause  for  disbarment.  The 
moral  delinquencies  must  be  such,  however, 
as  to  unfit  the  accused  for  the  proper  dis- 
charge of  the  trust  reposed  in  him,  such  as 
lack  of  common  honesty  and  veracity  in  pro- 
fessional intercourse.  State  v.  Mosher  ( Iowa ) , 
5-984. 

Suppression  of  fact  of  disbarment  in 
anotlier  state.  —  An  attorney  at  law  who 
had  been  disbarred  in  a  sister  state  for  fraud 
and  deceit,  and  who  within  a  short  time 
therafter  moved  to  the  Indian  Territory  and 
was  admitted  to  practice  in  the  courts  of  that 
territory,  and  on  such  admission  had  himself 
enrolled  in  this  court  without  disclosing  such 
previous  disbarment,  is  thereby  guilty  of 
practicing  such  fraud  and  deceit  as  to  require 
his  disbarment,  when  the  same  is  properly 
brought  to  the  notice  of  this  court.  In  re 
Mosher  (Okla.),  20-209. 

Solicitation  of  employment.  —  The 
Washington  statute  (L.  1903,  p.  68)  which 
provides  that  any  attorney  who  seeks  or  ob- 
tains employment  to  prosecute  or  defend  in 
any  suit  or  case  at  law  or  in  equity  by  means 
of  personal  solicitation  of  such  employment 
for  him,  or  who,  by  himself  or  another,  seeks 
or  obtains  such  employment  by  giving  to  the 
person  from  whom  the  employment  is  sought 
money  or  any  other  thing  of  value,  shall  be 
deemed  guilty  of  barratry,  and  shall  be  dis- 
barred in  addition  to  the  other  penalties 
prescribed  thereby,  is  valid,  and  does  not  con- 
travene eithsr  the  Fourteenth  Amendment  to 
the  Federal  Constitution  or  article  1  of  the 


state  constitution.  While  the  practice  of 
law  is  a  legel  occupation  in  itself,  it  is  not  a 
natural  right  or  a  right  guaranteed  by  the 
constitution,  but  rather  a  privilege  granted 
by  the  state,  which  may  be  surrounded  by 
whatever  restrictions  the  legislature  may  in 
reason  prescribe.  State  v.  Rossman  (Wash.) 
17-625. 

(2)  Conviction  of  crime. 

Conviction    in    another    jurisdiction. 

—  The  North  Carolina  statute  of  1907  (c. 
941,  §  IJ  relative  to  the  disbarment  of  attor- 
neys, does  not  impose  upon  the  court  the  duty 
or  confer  the  power  to  disbar  an  attorney  be- 
cause he  has  been  convicted  of  a  crime  in  the 
courts  of  another  state  of  the  United  States. 
Matter  of  Ebbs  (N.  Car.),  17-592. 

The  language  of  section  211  of  the  revisal 
disables  the  court  from  disbarring  an  at- 
torney because  of  his  conviction  of  crime  in 
another  jurisdiction,  in  the  exercise  of  its 
inherent  power  to  deal  with  its  attorneys. 
Matter  of  Ebbs    (N.   Car.),   17-592. 

Determination  of  guilt  in  disbar^ 
ment  proceeding.  —  In  a  disbarment  pro- 
ceeding under  the  statute  of  1907,  no  ques- 
tion as  to  the  attorney's  guilt  or  innocence  of 
the  crime  of  which  he  has  been  convicted  can 
be  presented  or  determined.  The  statute  is 
mandatory,  and  makes  it  the  imperative  duty 
of  the  court  to  disbar  an  attorney  upon  the 
production  of  the  record  showing  his  convic- 
tion.   Matter  of  Ebbs   (N.  Car.),  17-592. 

(3)    Wrongful    retention   of   client's    money. 

In  general.  .—  An  attorney  who  receives 
the  purchase  price  of  a  tract  of  land,  which 
he  has  sold  for  a  client,  and  withholds  there- 
from a  certain  amount,  representing  to  his 
client  that  such  amount  is  to  be  applied  to 
the  payment  of  arrears  of  taxes  on  the  prop- 
erty sold,  when  in  fact  he  has  already  exacted 
a  like  amount  from  the  purchaser  for  the 
same  purpose,  and  who,  in  the  same  trans- 
action, deceives  his  client  with  regard  to  a 
claim  for  damages  made  by  the  buyer  of  the 
property,  and  withholds  from  the  purchase 
money,  ostensibly  on  account  of  such  claim, 
an  amount  larger  than  that  which  he  after- 
wards pays  in  settlement  thereof,  is  properly 
disbarred.     Matter  of  Wilson  (Kan.),  17-690'. 

Money  not  received  in  professional 
capacity.  —  In  such  a  case  it  is  no  defense 
that  the  attorney  was  acting  as  a  real  estate 
agent  and  not  as  a  lawyer.  Whenever  one 
who  is  in  fact  a  lawyer  accepts  employment  to 
act  for  some  one  else  in  a  business  transaction 
in  the  course  of  which  he  receives  money  be- 
longing to  his  employer,  his  ^vTongful  reten- 
tion of  the  money  is  a  suflScient  ground  for 
his  disbarment,  even  though  he  may  not  have 
been  called  upon  to  give  advice  on  legal  ques- 
tions or  to  take  part  in  litigation.  Matter 
of  Wilson  (Kan.),  17-690. 

Conversion  of  client's  money.  —  An 
attorney  is  guilty  of  misconduct  justifying 
his_  removal  under  the  Montana  statute  pro- 
viding for  the  removal  of  any  attorney  "who 
is  guilty  of  any  deceit,  malpractice,  crime,  or 
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misdemeanor,"  where,  without  the  knowledge 
of  his  client,  he  withdraws  and  appropriates 
to  his  own  use  money  deposited  in  the  court 
by  the  client  as  a  tender  in  an  action  wherein 
he  represents  the  client  as  attorney.  In  re 
Thresher   (Mont.),  8-845. 

Where  a  defendant  against  whom  judgment 
has  been  rendered  by  a  justice  of  the  peace 
gives  his  attorney  a  check  payable  to  the  jus- 
tice to  be  deposited  in  lieu  of  an  undertaking 
on  appeal,  and  the  attorney,  instead  of  tak- 
ing the  appeal,  forges  or  causes  to  be  forged 
the  indorsement  of  the  justice  on  the  check, 
and  appropriates  the  proceeds  of  the  cheek 
to  his  own  use,  he  is  guilty  of  misconduct  jus- 
tifying his  removal  under  the  Montana  stat- 
ute authorizing  the  removal  of  any  attorney 
"who  is  guilty  of  any  deceit,  malpractice, 
crime,  or  misdemeanor,"  and  it  is  immaterial 
whether  his  conduct  is  properly  to  be  desig- 
nated as  malpractice  or  as  a  crime.  In  re 
Thresher   (Mont.),  8-845. 

(4)  Insulting    language    or    conduct    toward 
court. 

Invective  or  scandalons  innnendo.  ^ 

Where  an  attorney  indulges  in  invective  or 
in  scandalous  innuendo  that  tends  to  degrade 
the  court  or  to  impair  its  respectability  and 
usefulness,  it  is  the  duty  of  the  court  to  take 
such  steps  as  may  appear  to  be  necessary  to 
preserve  its  dignity  and  good  name,  even  to 
the  expulsion  of  the  offender  from  practicing 
before  it.  Pittsburgh,  etc.,  R.  Co.  v.  Mun- 
cie,  etc.,  Traction  Co.   (Ind.),  9-165. 

Criticism  of  judicial  rulings.  —  An 
attorney  has  a  right  to  comment  upon  and 
criticise  the  rulings  of  a  judicial  officer  in  an 
action  which  has  been  finally  determined,  and 
can  be  disbarred  for  such  comment  and  criti- 
cism, if  at  all,  only  when  it  is  so  base  and 
vile  as  to  establish  clearly  his  bad  character 
and  his  unfitness  to  remain  a  member  of  an 
honorable  profession.  State  Board  v.  Hart 
(Minn.),  15-197. 

An  attorney  may  not,  however,  insult  the 
judicial  officer  by  words  written  or  spoken 
addressed  to  such  officer  personally  because 
of  the  latter's  official  act,  though  in  a  matter 
finally  ended;  and  if  he  does  so,  it  may  con- 
stitute a  sufficient  cause  for  his  disbarment. 
State  Board  v.  Hart  (Minn.),  15-197. 

Personal  letter  impngning  intelli- 
gence and  integrity.  —  An  attorney  who 
writes  a  personal  letter  to  the  chief  justice 
of  the  supreme  court  of  the  state,  impugning 
both  the  intelligence  and  the  integrity  of  the 
chief  justice  and  his  associates  in  the  decision 
of  appeals  in  which  the  attorney  represented 
the  defeated  litigants,  is  guilty  of  professional 
misconduct,  and  may  be  suspended  from  prac- 
ticing in  courts  of  the  state.  State  Board  v. 
Hart  (Minn.),  15-197. 

Offensive  personalities.  —  In  a  proceed- 
ing to  disbar  an  attorney  for  using  insulting 
language  in  a  petition  for  rehearing,  language 
examined  and  held  to  show  that  the  attorney 
did  not  maintain  the  respect  due  to  the  court, 
that  he  indulged  in  offensive  personalities, 
and  that  he  attempted  to  intimidate  the  court 


into  rendering  a  favorable  decision.  In  n 
Kobinson  (Wash.),  15-415. 

Apology    for    improper    language.  - 

An  attorney  who,  upon  being  charged  witl 
using  insulting,  contemptuous,  and  scandal 
ous  language  in  a  petition  for  rehearing,  dis 
avows  any  intentional  disrespect  to  the  conri 
or  any  of  its  members  and  apologizes  for  hii 
conduct,  will  not  be  disbarred  but  will  b( 
reprimanded  or  suspended.  In  re  Robinsoi 
(Wash.),  15-415. 

d.  The  accusation. 

Statement  of  facts.  —  In  disbarmeni 
proceedings  under  the  Iowa  statute  the  accusa 
tion  need  not  state  the  facts  upon  which  th( 
prosecution  shall  be  founded.  State  v.  Moshei 
(Iowa),  5-984. 

Requiring  anstrer  by  counsel.  _ 
Though  the  Iowa  statute  concerning  disbar 
ment  proceedings  contemplates  that  the  couri 
shall  examine  the  accusation  and  pass  upoi 
its  sufficiency  before  ordering  the  accused  t< 
answer,  the  statute  is  directory  merely,  ano 
an  order  which  directs  the  drawing  up  oi 
an  accusation  and  requires  the  accused  b 
answer  is  without  prejudice,  especially  wheT< 
the  accused  tests  the  sufficiency  of  the  accusa 
tion  by  motion  and  demurrer  and  thereaftei 
answers.     State  v.  Mosher  (Iowa),  5-984. 

e.  The  hearing. 

Bight  to  bearing.  —  Where  it  is  sough' 
to  declare  the  forfeiture  of  an  attorney's  privi 
lege  or  franchise  on  the  ground  of  his  mis 
conduct,  he  is  entitled  to  a  fair  hearing  or  ai 
opportunity  to  be  heard,  and  to  a  fair  de 
termination  of  the  question  at  issue,  in  th( 
exercise  of  sound  judicial  discretion.  In  n 
Durant  (Conn.),  10-539. 

Trial  by  jury.  —  The  proceeding  for  dis 
barment  of  an  attorney,  prescribed  by  thi 
Washington  statute  (Bal.  Code,  §§  4776 
4777;  P.  C,  §  §  3198,  3199),  is  in  the  natur 
of  a  civil  action,  and  the  accused  is  not  en 
titled  to  a  trial  by  jury  therein.  State  t 
Rossman   (Wash.),  17-625. 

Reduction  of  evidence  to  -writing.  - 
Where  the  evidence  in  disbarment  proceed 
ings  is  taken  down  in  shorthand,  certified  b; 
the  judge  and  the  reporter,  filed  with  th 
clerk,  and  transcribed  pursuant  to  an  orde 
duly  entered,  and  the  transcript  is  also  file 
with  the  clerk,  there  is  a  sufficient  complianc 
with  a  statute  requiring  all  the  evidence  t 
be  reduced  to  writing,  filed  and  preserve< 
State  V.  Mosher   (Iowa),  5-984. 

Rigbt  to  be  confronted  by  witnestei 
—  In  disbarment  proceedings  deposition 
against  the  accused  may  be  read,  as  the  pn 
ceeding  is  civil  and  not  criminal  in  its  ns 
ture,  and  the  accused  has  no  constitutions 
right  to  be  confronted  by  witnesses  againi 
him.    State  v.  Mosher  (Iowa),  5-984. 

In  disbarment  proceedings,  depositioi 
against  the  accused  are  admissible  in  ev 
dence,  as  the  proceeding  is  not  a  orimini 
prosecution  and  does  not  fall  within  tl 
class  of  cases  wherein  the  accused  has  ft  coi 
stitutional  right  to  be  confronted  by  the  wi 
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neaaes  against  him.  State  ea  rel.  Kehoe  v. 
McEae  (Fla.),  &-580. 

Opportunity    to    cross-esamine    -wit- 

nesses.  —  In  a  proceeding  to  disbar  an  at- 
torney on  the  ground  of  his  misconduct  in 
inducing  a  woman  to  make  a  false  statement 
to  a  client  of  his  that  she  had  been  guilty 
of  adultery  with  the  client's  husband,  where 
it  appears  that  such  woman  testified  to  that 
fact  in  a  suit  for  support  brought  by  the 
client  against  her  husband,  and  that  at  the 
time  of  giving  such  testimony  the  attorney 
had  full  opportunity  to  cross-examine  the 
witness  in'  his  own  interest,  and  that  he 
availed  himself  of  such  opportunity,  and  it 
further  appears  that  the  witness  has  died 
since  testifying  in  the  suit  for  support,  a 
transcript  of  her  testimony  may  be  admitted 
in  evidence  in  disbarment  proceedings,  though 
the  issues  and  the  parties  in  the  two  pro- 
ceedings are  different,  and  though  the  attor- 
ney cjaims  that  the  cross-examination  of  the 
witness  was  not  made  in  his  behalf.  In  re 
Durant   (Conn.),   10-539. 

Impeadunent  of  moral  character  of 
witness.  —  In  a  disbarment  proceeding, 
where  a  deposition  containing  damaging  state- 
ments against  the  attorney  and  given  by  a 
witness  in  another  suit  between  different  par- 
ties is  admitted  in  evidence  in  connection  with 
evidence  of  efforts  on  the  part  of  the  attorney 
to  induce  the  deponent  to  retract  or  change 
his  testimony,  and  the  deposition  is  not  of- 
fered or  received  as  evidence  of  the  truth  of 
the  facts  therein  stated,  but  solely  for  the 
purpose  of  showing  the  character  of  the  evi- 
dence the  attorney  endeavored  to  suppress, 
it  is  not  competent  to  ask  the  witnesses  ques- 
tions designed  to  cast  discredit  upon  the 
deposition,  or  designed  to  show  that  the  de- 
ponent was  a.  burglar  and  that  his  moral 
character  was  bad.  In  re  Durant  (Conn.), 
10-539. 

Attempt  to  intimidate  witness.  —  In 
a  proceeding  to  disbar  an  attorney  on  the 
groimd  of  his  misconduct  in  inducing  a  de- 
tective to  make  false  statements  to  a  client 
of  the  attorney's,  to  the  effect  that  her  hus- 
band had  been  guilty  of  adultery,  where  it 
appears  that  in  a  suit  by  the  client  against 
her  husband  for  support  the  detective  gave  a 
deposition  testifying  to  the  attorney's  mis- 
conduct and  his  (the  detective's)  connection 
therewith,  evidence  that  the  attorney  en- 
deavored to  intimidate  or  corrupt  the  detec- 
tive into  retracting  the  testimony  he  had 
given  is  admissible  for  the  purpose  of  estab- 
lishing conduct  on  the  part  of  the  attorney 
tending  to  show  a  consciousness  of  guilt,  and 
such  deposition  of  the  detective,  if  not  of- 
fered or  received  as  evidence  of  the  truth  of 
the  facts  therein  stated,  is  admissible  for 
the  purpose  of  showing  the  character  of  the 
evidence  which  the  attorney  endeavored  to 
suppress.    In  re  Durant   (Conn.),  10-539. 

Effect  of  Bvrorra  denial  lay  counsel.  — 
The  fact  that  the  accused  in  disbarment  pro- 
ceedings makes  a  sworn  denial  of  the  accusa- 
tion does  not  entitle  him  to  have  the  proceed- 
ings dismissed,  leaving  him  to  meet  a 
prosecution  for  perjury,  but  merely  raises  an 
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issue  for  the  determination  of  the  court. 
State  V.  Mosher  (Iowa),  5-984. 

Sufficiency  of  evidence.  —  Evidence  re- 
viewed in  proceedings  to  revoke  the  license 
of  an  attorney  at  law  and  held  to  justify  a 
judgment  of  revocation.  State  v.  Mosher 
(Iowa),  5-984. 

f.  Eeview  of  proceedings. 

Bight  of  appeal.  —  A  disbarred  attorney 
is  entitled  to  have  the  proceedings  which  have 
resulted  in  his  disbarment  reviewed  upon 
appeal,  for  some  purpose  at  least;  but  his 
relation  to  the  court  and  the  character  and 
purpose  of  the  inquiry  are  such  that  unless 
it  clearly  appears  that  his  rights  have  in 
some  substantial  way  been  denied  him,  the 
reviewing  court  will  not  set  aside  the  action 
of  the  disbarring  court.  In  re  Durant 
(Conn.),  10-539. 

Trial  de  novo.  —Disbarment  proceedings 
are  triable  de  novo  on  appeal.  State  v. 
Mosher    (Iowa),   5-984. 

Conclusiveness  of  findings  by  trial 
court.  —  Where  the  evidence  in  a  disbar- 
ment proceeding  against  an  attorney  is  con- 
flicting, but  there  is  evidence  which,  if 
believed,  amply  supports  the  charges  against 
the  accused,  a  finding  by  the  trial  court  sus- 
taining such  charges  will  not  be  disturbed 
on  appeal.     Matter  of  Wilson  (Kan.),  17-690. 

g.  Practicing  after  disbarment. 

What  constitutes.  —  Any  advice  given 
to  clients,  or  action  taken  for  them,  in  mat- 
ters connected  with  the  law  is  practicing 
law;  and  therefore  it  is  practicing  law  to 
give  advice  as  to  the  rights  of  a  person  com- 
mitted to  the  chain  gang  for  failure  to  pay 
a  fine,  and  to  undertake  to  procure  the  ac- 
ceptance of  the  fine  and  the  release  of  such 
person.     In  re  Duncan   (S.  C),  18-657. 

Punishment.  —  Where  a  disbarred  attor- 
ney is  found  guilty  of  practicing  law  by  giv- 
ing advice  to  a  client,  the  court,  in  iixing  his 
punishment,  will  consider  his  disclaimer  of 
any  intended  disobedience  of  the  order  of  dis- 
barment.   In  re  Duncan   (S.  C),  18-657. 

3.  Relation  of  Attobney  and  Client. 
a.  Notice  to  attorney  as  notice  to  client. 

Knowledge  acquired  by  an  attorney  that 
the  grantee  in  a  deed  of  land  executed  by  a 
trustee  is  the  trustee's  wife,  is  attributed  as 
notice  to  his  principal,  a  subsequent  mort- 
gagee of  the  same  property.  Scottish-Ameri- 
can Mortg.  Co.  V.  Clowney  ( S.  Car. ) ,  3-437. 

b.  Authority  of  attorney. 

To  prosecute  proceedings  for  review. 

An  attorney  at  law  who  is  employed  only  to 
try  a  litigated  issue  in  a  trial  court  has  no 
implied  authority  to  appeal  from  or  to  sue 
out  a  writ  of  error  to  a  judgment  rendered 
against  his  client,  and  to  bind  his  client  to  a 
contract  to  pay  stenographer's  fees  for  tran- 
scribing the  testimony  to  be  used  in  prosecut- 
ing such  appeal  or  writ  of  error.  Tobler  v. 
Nfvitt   (Colo.),  16-925. 
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To   employ   aisooiate   oonnsel.  —   The 

mere  fact  of  employment  of  an  attorney  by 
a  client  does  not  empower  such  attorney  to 
contract  with  another  attorney  that  the  client 
shall  pay  the  latter  for  his  services  as  coun- 
sel. Bentley  v.  Fidelity,  etc.,  Co.  (N.  J.), 
15-1178. 

c.  Right  to  become  surety  for  client. 

Xionlslana  statute.  —  The  Louisiana 
statute  forbidding  any  judicial  or  ministerial 
oflBcer  of  any  of  the  courts  of  the  state  to 
go  bail' for  any  prisoner  or  other  person  in 
any  prosecution  or  criminal  proceeding  in 
their  respective  courts,  or  to  become  surety 
for  the  appearance  of  any  prisoner  or  other 
person  before  their  respective  courts  to  answer 
any  criminal  charge,  has  no  application  to 
attorneys.     State  v.  Babin  (La.),  18-837. 

Effect  of  rule  of  court.  —  An  attorney 
may  go  surety  for  his  client  in  either  a  civil 
or  a  criminal  case,  notwithstanding  a  rule 
of  court  to  the  contrary.  The  qualification 
of  sureties  is  a  matter  of  statutory  law,  and 
a  status  cannot  be  changed  by  a  rule  of 
court.     State  v.  Babin   (La.),  18-837. 

d.  Conveyance  by  client  to  attorney. 

Rebutting   presumption   of   fraud.   — 

The  general  rule  that  a  party  alleging  and 
relying  on  the  fraud  of  the  other  party  as  a 
ground  of  relief  or  defense  takes  on  himself 
the  burden  of  proof,  and  must  clearly  estab- 
lish every  necessary  element  thereof,  does  not 
apply  to  a  case  arising  out  of  dealings  be- 
tween an  attorney  and  his  client;  and  there- 
fore where  it  appears  that  an  attorney,  in 
the  course  of  transactions  with  his  client  as 
such,  took  a  mortgage  to  himself  from  the 
client  as  fraudulent,  the  attorney  has  the 
burden  of  showing  not  only  that  he  used  no 
undue  influence  in  procuring  the  mortgage, 
but  also  that  he  gave  his  client  all  the  in- 
formation and  advice  that  it  would  have  been 
his  duty  to  give  if  he  had  not  been  interested 
himself.     Phipps  v.  Willis    (Ore.),  18-119. 

Sufficiency  of  evidence  to  rebut  pre- 
sumption of  fraud.  —  In  an  action  to  can- 
cel a  mortgage  on  the  ground  that  it  was  pro- 
cured by  the  fraud  and  misrepresentation  of 
the  mortgagee,  the  plaintiff's  attorney,  evi- 
dence examined  and  held  insufficient  to  show 
that  the  mortgage  was  for  a  valuable  con- 
sideration and  was  not  obtained  by  fraud. 
Phipps  V.  Willis  (Ore.),  18-119. 

e.  Summary  jurisdiction  to  compel  attorney 
to  pay  over  client's  money. 

Existence  of  relation.  —  Where  suit  is 
instituted  to  recover  a  money  demand,  and 
the  fee  of  the  attorney  for  the  plaintiff  is 
to  be  one-half  of  the  recovery,  which  half  is 
conveyed  to  him  by  his  client,  and  such  attor- 
ney employs  another  attorney  to  render  ser- 
vices in  obtaining  a  judgment  in  such  suit 
and  collecting  the  same,  for  which  services 
the  former  agrees  to  pay  the  latter,  who  col- 
lects the  judgment  and  refuses  to  pay  the 
attorney  employing  Mm  one-half  of  the  col- 
lection,  the   attorney  mailing   the  collection 


is  not  subject  to  be  ruled  by  the  attorney 
employing  him,  for  his  refusal  on  demand  to 
pay  the  latter  his  fee  of  one-half  of  such  col- 
lection, less  the  fee  due  the  former  for  the 
services  he  has  rendered.  Haden  v.  Lovett 
(Ga.),  18-114. 

Where  two  persons  employ  an  attorney  to 
institute  a  suit  for  them  for  the  collection  of 
a  debt  due  them,  and  the  attorney  brings  the 
suit  and  makes  the  collection,  and  one  of  the 
plaintiffs  in  such  suit  files  a  petition  alleging 
that  one-half  of  the  collection  belongs  to  him, 
and  asks  for  a  rule  against  the  attorney  be- 
cause of  his  failure  on  demand  to  pay  the 
petitioner  such  half,  less  one-half  of  the  fee 
due  such  attorney  for  his  services,  it  is  error 
to  dismiss  the  petition  ou  the  ground  "  that 
plaintiff's  remedy  under  the  facts  is  not  one 
by  rule,  but  by  action  at  law."  Haden  v. 
Lovett  (Ga.),  18-114. 

f.  Termination  of  relation. 

Right  of  client  to  discharge  attorney. 

—  It  is  a  good  cause  for  terminating  a  con- 
tract by  which  an  attorney  was  employed  so 
long  as  his  services  should  be  satisfactory, 
that  the  relation  between  the  attorney  and 
the  managing  oflBcer  of  the  client  (a  corpora- 
tion) has  become  strained,  and  that  each 
entertains  feelings  of  distrust  and  ill  will 
towards  the  other.  Price  V.  Western  Loan, 
etc.,  Co.   (Utah),  19-589. 

4.  Liability  op  Attoestet  to  Client. 

Burden      of     proving     negligence.  — 

Where,  in  an  action  by  an  attorney  against 
his  clients  on  a  promissory  note  given  for 
legal  services,  the  defendants  admit  signing 
the  note  with  knowledge  of  what  they  were 
signing,  the  burden  is  upon  them  to  prove  by 
a  preponderance  of  the  evidence  their  plea 
that  the  plaintiff  negligently  and  carelessly 
managed  the  business.  Priest  v.  Dodsworth 
(111.),  14-340. 

Burden  of  proving  damages.  —  In  an 
action  against  an  attorney  for  a  wilful  viola- 
tion of  duty  in  settling  a  claim  without  au- 
thority, the  damages  recoverable  are  those 
shown  to  exist,  and  the  burden  of  showing 
the  amount  of  the  damages  suffered  rests  upon 
the  plaintiff.  Hence  if  the  latter  fails  to 
prove  that  the  claim  was  valid  or  worth  more 
than  the  amount  collected,  he  is  not  entitled 
to  recover  damages  beyond  such  sum.  Vooth 
V.  McEachen  (N.  Y.),  2-601. 

5.  COMPEPrSATION    OF    Attoenets. 
a.  Right  to  compensation. 

Necessity  of  employment.  —  The  right 
of  an  attorney  at  law  to  demand  payment  for 
his  services  depends  upon  whether  he  was 
or  was  not  employed.  He  cannot  recover 
from  one  who  did  not  employ  him,  however 
valuable  the  result  of  his  services  may  have 
been  to  such  person,  and  especially  if  the 
person  was  not  even  a  party  to  the  suit.  For- 
man  v.  Sewerage,  etc.,  Board   (La.),  12-773. 

Necessity  of  express  contract.  '—  In 
New  Jersey  the  services  of  an  attorney  as"  an 
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advocate,  when  such  services  are  either  re- 
quested or  accepted  by  a  client,  are  presumed 
to  be  gratuitous,  unless  there  is  an  express 
contract  to  pay  a  specific  amount  for  such 
services.  Bcntley  v.  Fidelity,  etc.,  Co. 
(N.  J.),  15-1178. 
Forfeiture  for  soliciting  employment. 

—  An  attorney  who  goes  to  the  scene  of  a 
disaster  and  solicits  persons  having  rights  of 
action  for  injuries  or  death  caused  by  such 
disaster  to  intrust  him  with  the  prosecution 
of  their  actions,  is  guilty  of  unprofessional 
conduct  which  bars  his  right  to  collect  fees 
when  such  suits  are  compromised  by  the  par- 
ties. IngersoU  v.  Coal  Creek  Coal  Co. 
(Tenn.),  10-829. 

Compensation  for  services  to  receiver. 

—  Compensation  paid  for  services  rendered 
to  a  receiver  after  the  latter  has  taken  pos- 
session of  the  assets  of  the  defendant  does 
not  cover  the  services  rendered  by  an  attor- 
ney to  the  defendant  both  before  and  after 
the  receiver's  appointment.  Trimble  v.  Kan- 
sas City,  etc.,  E.  Co.   (Mo.),  1-363. 

Proof  of  value.  —  The  fact  that  an  attor- 
ney's services  in  foreclosing  a  mortgage  are 
rendered  in  the  presence  of  the  court  is  evi- 
dence from  which  the  court  may  find  the 
value  of  such  services,  especially  where  the 
mortgage  provided  for  an  attorney's  fee  to  the 
amount  allowed.  Larscheid  v.  Kittell  { Wis. ) , 
20-576. 

b.  Contingent  agreements. 

Validity  in  general.  —  If  the  doctrine 
of  champerty  was  ever  in  force  in  Washing- 
ton as  a  part  of  the  common  law,  it  was 
repealed  by  a  statute  leaving  the  mode  and 
measure  of  compensation  of  attorneys  to  the 
agreement  of  the  parties.  Smith  v.  Hogan 
(Wash.),  1-297. 

Contract  for  one-half  of  recovery.  — 
A  contract  between  attorney  and  client  for 
the  prosecution  of  a  claim  will  not  be  de- 
clared void  on  the  mere  ground  that  it  gives 
the  attorney  one-half  of  the  recovery,  unless 
it  appears  that  it  was  induced  by  fraud  or 
that  in  view  of  the  nature  of  the  claim  the 
compensation  provided  for  is  so  excessive  as 
to  evince  a  purpose  on  the  part  of  the  attor- 
ney to  obtain  an  improper  or  undue  advantage 
over  his  client.  Morehouse  v.  Brooklyn 
Heights  E.  Co.  (N.  Y.),  7-377. 

Fairness  a  question  of  fact.  —  The 
question  whether  a  contract  between  attorney 
and  client  which  gives  to  the  attorney  for 
the  prosecution  of  a  claim  one-half  of  the 
recovery  is  unconscionable,  is  one  of  fact  de- 
pending upon  the  character  of  the  claim  and 
the  amount  of  services  to  be  rendered  in 
prosecuting  it  to  judgment.  Morehouse  v. 
Brooklyn  Heights  E.  Co.   (N.  Y.),  7-377. 

Agreement  to  pay  disbursements.  — 
An  agreement  between  attorney  and  client 
whereby  the  former  is  to  pay  the  necessary 
court  disbursements  of  the  action  and  is  to 
receive  a  percentage  of  the  recovery  as  com- 
pensation, is  legal.  Smits  v.  Hogan  (Wash.), 
1-297. 

Stipulation  prohibiting  settlement 
by  ellent.  —  A  stipulation  in  a  contract  be- 


tween an  attorney  and  his  client  prohibiting 
the  client  from  making  a  settlement  of  his 
litigation  in  good  faith  without  the  consent 
of  the  attorney  is  void  as  against  public 
policy.     Matter  of  Snyder   (N.  Y.),  13-441. 

Where  a  contract  employing  an  attorney 
to  prosecute  a  claim  for  damages  for  per- 
sonal injuries  resulting  from  negligence  pro- 
vides that  the  client  shall  not  settle  or  com- 
promise except  with  the  consent  of  the  attor- 
ney, the  provision  cannot  deprive  the 
tortfeasor  of  the  right  to  compromise  with 
his  adversary,  provided  the  compromise  is 
made  in  good  faith  and  without  any  attempt 
to  defraud  the  attorney.  Weller  v.  Jersey 
City,  etc.,  St.  E.  Co.    (N.  J.),  6-442. 

Effect  of  invalid  stipulation.  —  Where 
in  a  contract  between  an  attorney  and  his 
client  a  stipulation  fixing  the  value  of  the 
services  at  a  certain  percentage  of  the  re- 
covery is  connected  with  a  stipulation  that 
a  settlement  cannot  be  had  without  the  con- 
sent of  the  attorneys,  and  the  latter  stipula- 
tion is  invalid,  both  must  fail,  and  in  the 
event  of  a  settlement  by  the  client  alone  the 
attorney  is  not  bound  by  the  stipulated  per- 
centage of  the  settlement,  but  may  recover 
on  the  quantum  meruit.  Matter  of  Snyder 
(N.  Y.),  13-441. 

Effect  of  compromise  by  parties.  ^ 
Where  a  case  in  which  the  plaintiff  has  agreed 
to  pay  her  attorney  "  a  fee  equal  to  fifty  per 
cent,  of  any  sum  collected  or  recovered  by 
suit,  compromise,  or  otherwise,"  is  compro- 
mised by  the  defendant's  paying  the  plaintiff 
a  certain  sum,  and  agreeing  to  pay  "  the  fee 
agreed  upon "  between  the  plaintiff  and  her 
attorney,  the  attorney  is  not  entitled  to  an 
amount  equal  to  that  paid  to  the  plaintiff, 
but  only  to  one-half  of  that  amount. 
Schmitz  V.  South  Covington,  etc.,  E.  Co. 
(Ky.),  18-1114. 

c.  Eetaining  fees. 

Validity  of  promise  to  pay.  —  A  re- 
taining fee  from  a  client  to  his  solicitor  is  a 
mere  gratuity,  and  therefore  a  promise  to 
pay  such  a  fee  is  without  consideration,  and 
the  solicitor  has  no  right  to  deduct  the  amount 
from  funds  of  the  client  that  may  come  into 
the  solicitor's  hands.  In  re  Solicitor  (Can.), 
19-488. 

d.  Proof  of  value  of  services. 

Necessity  of  expert  evidence.  —  Ex- 
pert evidence  is  admissible  to  prove  the  value 
of  an  attorney's  services,  but  it  is  not  neces- 
sary. The  court  or  the  jury  may  find  the 
value  from  evidence  showing  the  extent  and 
nature  of  the  services  rendered.  Spencer  v. 
Collins    (Cal.),  20-49. 

6.  Lien  of  Attoenets. 
a.  Eight  to  lien. 

Constitutionality  of  statute  creating. 

—  The  Missouri  statute  giving  an  attorney  a 
lien  upon  his  client's  cause  of  action  was 
enacted  for  the  benefit  of  the  honorable  prac- 
ticing lawyers  of  the  state,  and  it  is  not  ren- 
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dered  invalid  by  the  fact  that  it  may  in  some 
instances  enable  disreputable  attorneys  to 
commit  unprofessional  acts.  O'Connor  v.  St. 
Louis  Transit  Co.  (Mo.),  8-703. 

The  Missouri  statute  giving  an  attorney  a 
lien  upon  his  client's  cause  of  action  is  not 
unconstitutional  as  being  class  legislation. 
O'Connor  v.  St.  Louis  Transit  Co.  (Mo.), 
8-703. 

The  Missouri  statute  giving  an  attorney  a 
lien  upon  his  client's  cause  of  action  is  not 
unconstitutional  either  as  depriving  the  op- 
posite party  to  the  client's  action  of  his  rights 
without  due  process  of  law,  or  as  restricting 
or  destroying  the  opposite  party's  right  to 
contract  and  to  effect  a  settlement  of  the 
action.  O'Connor  v.  St.  Louis  Transit  Co. 
(Mo.),  8-703. 

Statute  not  retroactive.  —  The  Minne- 
sota statute  giving  an  attorney  a  lien  upon 
his  client's  cause  of  action  from  the  time  of 
the  service  of  the  summons  in  an  action 
brought  thereon,  does  not  apply  to  actions 
brought  prior  to  the  time  the  statute  went 
into  effect.  Northrup  v.  Hayward  (Minn.), 
12-341. 

Creation  by  contingent  agreement.  ^ 
A  contract  whereby  a  client  agrees  to  pay 
and  assign  to  his  attorney  a  specified  per- 
centage of  such  amount  as  may  be  recovered 
as  damages  for  personal  injuries  sustained 
by  the  client  is  executory  merely  and  gives 
to  the  attorney  neither  a  legal  nor  an  equit- 
able interest  iii  a  cause  of  action  either  by 
way  of  assignment  or  lien.  Weller  v.  Jersey 
City,  etc.,  St.  R.  Co.   (N.  J.),  6-442. 

b.  On  what  lien  exists. 

Real  property.  —  Under  the  Kansas  stat- 
ute, an  attorney  may  acquire  a  lien  for  his 
compensation  upon  money  due  his  client  from 
the  adverse  party  in  any  action  or  proceeding 
in  which  the  attorney  is  employed,  but  such 
lien  does  not  extend  to  the  land  which  is 
the  subject-matter  of  the  litigation.  ■  Holmes 
V.  Waymire  (Kan.),  9-624. 

Money  of  executor  or  trustee.  —  An  at- 
torney has  a  lien  for  his  compensation  for  pro- 
fessional services  and  for  his  disbursements, 
upon  money  received  by  him  on  his  client's 
behalf  in  the  course  of  his  employment,  and 
this  right  of  lien  is  not  affected  by  the  fact 
that  the  client  is  an  executor  or  trustee  and 
the  services  were  rendered  and  money  re- 
ceived on  behalf  of  the  estate.  Burleigh  V. 
Palmer   (Neb.),  12-777. 

Judgment.  —  The  Minnesota  statute  gives 
an  attorney  a  lien  upon  a  judgment  procured 
as  a  result  of  his  services  to  the  extent  of 
his  agreed  compensation  from  the  time  notice 
thereof  is  given  the  judgment  debtor.  North- 
rup V.  Hayward   (Minn.),  12-341. 

c.  Enforcement  of  lien. 

Action  at  laiv.  —  Under  the  Missduri 
statute  giving  an  attorney  a  lien  upon  his 
client's  cause  of  action,  an  attorney  may  main- 
tain an  independent  action  at  law  to  recover 
the  amount  of  his  lien  upon  the  failure  of 
the  opposing  party  to  recognize  the  lien  in 


making  a  settlement  with  the  attorney's 
client;  and  such  action  may  be  brought  be- 
fore a  justice  of  the  peace  where  the  amount 
in  controversy  is  within  the  justice's  juris- 
diction. O'Connor  v.  St.  Louis  Transit  Co. 
(Mo.),  8-703. 

Notice  to  judgment  debtor,  —  Under 
the  Minnesota  statute  giving  an  attorney  a 
lien  upon  a  judgment  from  the  time  notice 
thereof  is  given  to  the  judgment  debtor  no 
special  form  of  notice  to  the  judgment  debtor 
is  required,  and  it  is  not  necessary  that  the 
notice  shall  be  given  or  served  in  any  par- 
ticular way.  Actual  notice  of  the  claim  of 
the  attorney,  whether  verbal  or  in  writing, 
answers  every  purpose  of  the  statute,  and  is 
sufficient  to  protect  the  rights  of  the  attorney. 
Northrup  v.  Hayward   (Minn.),  12-341. 

Execution  on  judgment.  —  The  payment 
by  the  judgment  debtor  to  the  judgment 
creditor  of  a  judgment  upon  which  the  at- 
torney has  such  a  lien,  with  actual  notice  of 
the  attorney's  claim,  is  void  as  to  the  attorney 
to  the  extent  of  his  lien,  and  the  satisfaction 
of  the  judgment  may  be  set  aside  and  the 
judgment  reinstated,  to  enable  the  attorney 
to  proceed  by  execution  to  satisfy  his  claim. 
Northrup  v.  Hayward   (Minn.),  12-341. 

Illegality  of  contract  as  defense.  — 
In  an  action  by  an  attorney  to  recover  for 
services  rendered  his  client  in  obtaining  a 
verdict  for  damages  against  a  railroad  com- 
pany, and  to  enforce  the  plaintiff's  lien 
against  the  company,  where  it  appears  that 
the  company  has  paid  damages  to  the  client 
with  notice  of  the  attorney's  lien,  but  it  ia 
found  as  a  fact  that  the  payment  has  been 
made  honestly,  the  company  may  set  up  a 
defense  that  the  contract  for  the  attorney's 
compensation  is  unconscionable,  illegal  and 
void.  Morehouse  v.  Brooklyn  Heights  R.  Co. 
(N.  Y.),  7-377. 

Admissibility  of  evidence.  —  Where  an 
attorney  has  filed  a  lien  for  professional  ser- 
vices rendered  in  the  case,  and  his  client 
agrees  to  pay  a  certain  amount  in  considera- 
tion of  the  release  of  the  lien,  and  suit  is 
brought  upon  such  agreement,  the  question 
of  the  amount  of  services  performed  by  the 
attorney  or  the  terms  of  the  original  employ- 
ment are  immaterial,  and  evidence  respecting 
these  matters  was  properly  rejected  by  the 
court.     Burleigh  v.  Palmer  (Neb.),  12-777. 

d.  Settlement  between  parties. 

Right  of  client  to  settle.  —  The  party 
to  an  action  may  without  knowledge  or  con- 
sent of  his  attorney  stipulate  with  the  oppos- 
ing attorney  to  dismiss  the  action  without 
costs,  and  the  court  will  enforce  such  stipu- 
lation to  the  extent  that  no  costs  may  be 
taxed  on  dismissal  in  favor  of  the  stipulating 
party.     Paulson  v.  Lyson    (N.  Dak.),   1-245. 

7.  Law  Partnerships. 

a.  Power  of  member  to  bind  firm. 

In  general.  —  The  act  of  one  partner  in  a 
firm  of  lawyers  is  the  act  of  all,  if  it  is  with- 
in the  scope  of  the  firm's  business.  Alley  v. 
Bowen-Merrill  Co.    (Ark.),  6-127. 
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Furobase  of  books.  —  A  partnership  of 
practicing  lawyers  is  bound  by  the  act  of 
one  of  its  members  in  buying  such  law  books 
as  may  be  reasonably  necessary  for  carrying 
on  the  partnership  business.  Alley  v.  Bowen- 
Merrill  Co.  (Ark.),  6-127. 

b.  Death  of  member. 

Effect    on    contract    for    services.  ^ 

Where  a  contract  is  made  with  an  attorney 
and  he  alone  is  to  render  the  services  or  his 
skill  exclusively  is  depended  upon,  his  death 
terminates  the  contract  whether  he  be  alone 
or  a  member  of  a  firm.  Clifton  v.  Clark 
(Miss.),  1-396. 

Where  a  contract  is  made  with  a  firm  of 
attorneys,  and  the  consummation  thereof  does 
not  depend  upon  the  skill  of  either  member, 
the  death  of  one  member  does  not  terminate 
the  contract,  and  the  client  may  settle  for 
services  previously  rendered  and  abrogate 
the  contract;  but  if  the  client  permits  a  sur- 
viving partner  to  complete  the  contract,  he 
will  be  liable  for  the  full  amount  of  the  com- 
pensation originally  agreed  upon,  of  which 
the  estate  of  the  deceased  partner  will  be 
entitled  to  recover  the  proper  proportion. 
Clifton  V.  Clark  (Miss.),  1-396. 

When  one  member  of  a  firm  of  general 
practitioners  dies,  a  surviving  partner  must 
hold  himself  in  readiness  to  complete  all  the 
executory  contracts  of  the  firm,  and  he  can- 
not enter  into  a  new  contract  with  a  client 
for  the  performance  of  the  same  services  and 
defeat  the  claim  of  the  estate  of  the  deceased 
partner  for  the  compensation  under  the 
original  contract.  Clifton  v.  Clark  (Miss.), 
1-396. 

8.  Contract     to     PBoctmE     Business     fob 

Attoenet. 

Fnlilic  policy.  —  A  contract  between  a 
layman  and  a  lawyer,  by  which  the  former 
undertakes  and  agrees,  in  consideration  of  a 
division  of  the  fees  received  by  the  latter, 
to  hunt  up  and  bring  to  the  attorney  persons 
having  causes  of  action  against  railroad  com- 
panies for  personal  injuries,  is  contrary  to 
public  policy  and  void.  Holland  v.  Sheehan 
(Minn.),  17-687. 

Parties  in  pari  delicto.  —  Such  a  con- 
tract is  unenforceable,  the  parties  thereto 
being  in  pari  delicto.  Holland  v.  Sheehan 
(Minn.),  17-687. 

9.  Designation  of  Attobnbt  to  Defend  ob 

pROSECtlTE. 

\ 

Power   to   appoint   attorney   for   injured   de- 
fendant, see  CoiJETS,  2  a. 

Compensation  for  defense.  —  In  In- 
diana the  professional  services  of  an  attorney 
cannot  be  demanded  without  just  compensa- 
tion, and,  consequently,  an  attorney  cannot 
be  compelled  under  penalty  of  disbarment  or 
being  in  contempt,  to  render  gratuitous  ser- 
vices for  a  pauper  defendant  in  a  criminal 
ease.  Board  of  Commissioners  v.  McGregor 
(Ind.),  17-333. 

Compensation  for  prosecution.  —  An 
attorney  is  in  nowise  bound  to  accept  an  as- 


signment by  the  court  to  aid  in  the  prosecution 
of  a  criminal  case,  but  may,  at  his  pleasure, 
accept  or  decline  such  assignment.  If  he 
accepts,  he  is  bound  to  know  the  limitations 
on  the  power  of  the  court  to  make  the  ap- 
pointment and  to  allow  compensation  for  his 
services,  and  if  such  authority  is  exceeded 
he  cannot  complain  that  his  services  have 
been  required  without  compensation  in  vio- 
lation of  the  constitution.  Board  of  Commis- 
sioners V.  McGregor  (Ind.),  17-333. 


AUCTIONS  AND  AUCTIONEERS. 

Contracts  to  suppress  bidding,  see  Contracts, 

4  f . 
Loan  of  funds  by  auction,  see  Bitildinq  and 

Loan  Associations,  3. 
Printed  advertisement  of  sale  as  memorandum 

required     by     statute     of     frauds,     see 

Frauds,  Statute  of,  3  e   (3). 
Tax  sales,  see  Taxation,  10. 

Effect  of  advertisement.  —  An  an- 
nouncement, by  advertisement  or  otherwise, 
that  a  person  will  sell  his  property  at  public 
auction  to  the  highest  bidder  is  a  mere  declara- 
tion of  intention  to  hold  an  auction  at  which 
bids  will  be  received.  It  is  not  an  offer  to 
sell  which  can  be  transferred  into  a  contract 
binding  upon  the  owner  of  the  property  by 
mere  attendance  and  bidding  at  the  sale. 
Anderson  v.  Wisconsin  Cent.  R.  Co.  (Minn.), 
16-379. 

Effect  of  bid  before  acceptance.  —  A 
bid  at  auction  is  an  offer  to  purchase  which 
is  accepted  when  the  hammer  falls,  and  until 
the  acceptance  of  the  bid  is  signified  in  some 
manner  neither  party  assumes  any  legal  obli- 
gation to  the  other.  Anderson  v.  Wisconsin 
Cent.  R.  Co.   (Minn.),  16-379. 

Withdrawal  of  bid  or  offer  to  sell.  — 
At  any  time  before  the  highest  bid  is  ac- 
cepted, the  bidder  may  withdraw  his  offer 
to  purchase  or  the  auctioneer  his  offer  to  sell. 
Anderson  v.  Wisconsin  Cent.  R.  Co.  (Minn.), 
16-379. 


AUDIT. 

Claims  against  state,  see  States,  5. 

AUSTRALIAN  BALLOT. 

See  Elections. 

AUTREFOIS  ACQUIT. 

See  Criminal  Law,  5. 

AUTOMATIC  CAR  COUPLERS. 

Statutory  requirement  of,  see  Master  and 
Servant,  3  e  (2). 
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AUTOMOBILES. 

See  MoTOE  Vehicles. 

AUXILIARY  COURTS. 

Compelling  production  of  evidence,  see  Depo- 
sitions, 4  e. 

AVERAGE. 

See  Ships  and  Shipping,  4. 

AVOIDANCE. 

Avoidance  of  contract,  see  Conteacts,  6. 
Confession   and   avoidance,    see   Pleading,   4 
a  (5). 

AVULSION. 

Change  of  channel  of  stream  as  affecting  boun- 
daries, see  Waters  and  Watercoubses, 
3  b  (2). 

AWARD. 

See  Aebitbation  and  Awaed. 

Amount   of   award   for   salvage  services,   see 

Salvage. 
Letting  municipal   contracts,   see  Municipal 

Coepoeations,  7  e. 
Suppression    of    award    at    exposition,    see 

Equity,  2  f. 

AWAY-GOING  CROPS. 

See  Chops,  3. 

AWNINGS. 

See  Stbeets  and  Highways. 

BAGGAGE. 

Duties  and  liabilities  of  carrier  in  respect  to 

baggage,  see  Caeeibes,  6  i. 
Liability  of  innkeeper  for  baggage  of  guest, 

see  Inns,  Boaeding  Houses  and  Apabt- 

MENTS,  5. 

BAIL. 

1.  In  General,  358. 

2.  Power  to  Take  Bail,  358. 

3.  Eight  to  Give  Bail,  358. 

4.  consideeations  goveeninq  granting 

OP  Bail,  359. 

5.  Deposit  in  Lieu  of  Bail,  359. 

6.  The  Undeetaking,  359. 

7.  Eights  and  Liability  of  Bail,  359. 

8.  exonbbation  of  bail,  359. 

9.  Foepeituee  op  Bail,  359. 

10.  CoNTEAOT  to  Indemnify  Bail,  360. 


Action  on  bail  bond  as  civil  proceeding,  see 

Actions. 
Prohibition  of  requirement  of  excessive  bail, 

see  Constitutional  Law,  1. 
Eelease  on  bail,  see  Habeas  Coepus,  6  b. 
Eight   of   surety   in   bail   bond   to   set   aside 

fraudulent  conveyance  by  principal,  see 

Fraudulent  Conveyances,  4  a. 
Eight  to  bail  in  extradition  proceedings,  see 

■Extradition,  5. 

1.  In  General. 

Federal  statute  constmed.  —  As  used 
in  the  provision  of  the  federal  statute  that 
the  proceedings  for  the  admission  of  offend- 
ers to  bail  are  to  be  agreeable  to  the  "mode 
of  process  "  in  the  state  wherein  the  bond  or 
recognizance  is  taken,  the  words  "  mode  of 
process"  mean  "mode  of  proceedings;"  and 
the  provision  discloses  an  intention  on  the 
part  of  Congress  to  assimilate  all  proceedings 
for  holding  accused  persons  to  answer  before 
a  court  of  the  United  States  to  proceedings 
had  for  similar  purposes  by  the  laws  of  the 
state  wherein,  the  federal  proceedings  are  had. 
United  States  v.  Zarafonitis  (U.  S.),  10-290. 

2.  Power  to  Take  Bail. 

'Who  may  take  under  Oklahoma  stat- 
utes. —  Under  the  provisions  of  tne  Okla- 
homa statutes  bail  is  permitted  to  be  taken 
only  by  the  persons  or  courts  authorized  by 
law  to  arrest  and  imprison  offenders.  Terri- 
tory ex  rel.  Thacker  v  Wood'ring  (Okla.), 
6-950. 

Judges  of  superior  courts.  —  Judges  of 
superior  courts  of  criminal  jurisdiction,  in- 
cluding the  superior  court  of  Quebec,  have 
power  to  admit  to  bail  persons  accused  of 
any  crime  whatsoever.  King  v.  Fortier 
(Quebec),  1-10. 

Clerk  of  court.  —  In  the  absence  of  ex- 
press statutory  authorization,  the  clerk  of  a 
district  court  of  Oklahoma  is  not  authorized 
to  take  bail  in  a  criminal  case,  and  hence 
any  bond  taken  by  him  in  such  case  is  void. 
Territory  ex  rel.  Thacker  v.  Woodring 
(Okla.),  6-950. 

3.  Eight  to  Give  Bail. 

Distinction  between  felonies  and 
misdemeanors.  —  As  to  indictable  offenses 
which  were  formerly  felonies,  superior  court 
judges  may  admit  or  refuse  an  application  for 
bail  within  their  discretion,  while  as  to  of- 
fenses which  were  formerly  misdemeanors  the 
accused  is  entitled  to  bail  as  a  matter  of 
right.    King  v.  Fortier  (Quebec),  1-10. 

Fending  proceedings  for  revienr.  — 
Where  a  person  who  was  indicted  for  the  crime 
of  rape  was  found  guilty  with  a  recommen- 
dation to  mercy,  and  was  sentenced  to  the 
penitentiary  for  twenty  years,  and  thereupon, 
after  a  refusal  of  a  new  trial,  filed  a  bill  of 
exceptions  bringing  the  case  to  the  supreme 
court  of  Georgia,  he  was  not  entitled  as  a 
matter  of  right  to  demand  that  he  should  be 
admitted  to  bail;  but  whether  bail  should  be 
allowed  him  or  not  was  a  matter  within  the 
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sound  discretion  of  the  presiding  judge.  Van- 
derford  v.  Brand   (Ga.),  9-617. 

4.   CONSIDEBATIONS    GOVEBNING    GBANTINQ    OF 

Bail. 

Doubt   as    to    guilt   of   aoonsed.   —  In 

exercising  discretion  as  to  admission  to  bail, 
an  application  should  be  granted  where  a  seri- 
ous doubt  exists  as  to  the  guilt  of  the  ac- 
cused, otherwise  the  application  should  be 
refused.     King  v.  Fortier   (Quebec),  1-10. 

Application  not  opposed.  —  In  ad- 
mitting the  accused  to  bail,  a  court  may  con- 
sider the  fact  that  neither  the  public  prose- 
cutor nor  the  private  counsel  opposes  the 
application.     Eling  v.  Fortier  (Quebec),  1-10. 

5.  Deposit  in  LiEicr  of  Bail. 

Authority   of  justice   to   accept,  —  A 

justice  of  the  peace  has  no  authority  to  accept 
money  in  lieu  of  the  bail  required  by  the 
Nebraska  statute,  and  in  case  he  does  so,  his 
bondsmen  are  not  liable  for  his  failure  prop- 
erly to  account  for  the  same.  Snyder  v. 
Gross   (Neb.),  5-152. 

6.  The  Undeetakinq. 

Effect  of  failure  to  comply  trith  stat- 
ute. —  A  bail  bond  which  is  void  under  a 
statute  for  want  of  authority  to  execute  it, 
cannot  be  enforced  as  a  common-law  obliga- 
tion. Territory  ex  rel.  Thacker  v.  Woodring 
(Okla.),.  6-950. 

Description  of  offense.  —  Under  the 
federal  statute  providing  that  proceedings  for 
fhe  admission  of  defendants  to  bail  are  to 
be  agreeable  to  the  usual  mode  of  process  in 
the  state  wherein  the  bond  or  recognizance  is 
taken,  and  the  Texas  statute  providing  that 
if  a  defendant  is  charged  with  an  offense  that 
is  a  misdemeanor  the  bond  must  "  state  that 
he  is  charged  with  a  misdemeanor,"  a  bond 
taken  by  a  federal  court  sitting  in  the  state 
of  Texas  sufficiently  describes  the  offense 
where  it  describes  it  as  "  the  offense  of  con- 
cealing property  from  his  trustee  in  bank- 
ruptcy belonging  to  his  creditors  in  violation 
of  the  bankruptcy  act  of  the  Revised  Statutes 
of  the  United  States,"  though  it  does  not 
expressly  designate  the  offense  as  a  mis- 
demeanor and  does  not  follow  the  exact 
language  of  the  statute  defining  the  offense. 
United  States  v.  Zarafonitis   (U.  S.),  10-290. 

The  purpose  of  describing  in  a  recognizance 
or  bail  bond  the  offense  with  which  the  prin- 
cipal is  charged  is  to  identify  the  case  and 
to  inform  the  principal  and  sureties  of  the 
obligations  to  be  assumed.  United  States  v. 
Zarafonitis  (U.  S.),  10^290. 

7.  Rights  and  Liability  of  Bail. 

Right  to  arrest  and  deliver  principal. 

—  The  rule  stated  as  to  the  right  of  the  sure- 
ties on  a  criminal  bail  bond  to  arrest  and 
deliver  the  principal  to  the  custody  of  the 
law  after  his  discharge  therefrom.  State  v. 
Seheneck  (N.  Car.),  3-928. 
Liability     under     federal     statute.  — 


Under  the  laws  of  the  United  States,  a  bail 
bond  given  in  a  criminal  case  is  a.  contract 
between  the  sureties  and  the  government  that 
if  the  latter  will  release  the  principal  from 
custody  the  sureties  will  undertake  that  he 
shall  personally  appear  at  a  specified  time 
and  place  to  answer.  If  the  condition  of  the 
bond  is  broken  by  the  failure  of  the  principal 
to  appear,  the  sureties  become  absolute  debtors 
of  the  United  States  for  the  amount  of  the 
penalty.  United  States  v.  Zarafonitis 
(U.  S.),  10-290. 

When  liability  terminates.  —  The 
sureties  on  a  criminal  bail  bond  held  not  to 
be  exonerated  by  the  appearance  and  con- 
viction of  the  principal  who  fails  to  appear 
for  the  purpose  of  submitting  to  the  judgment. 
State  V.  Schenck  (N.  Car.),  3-928. 

A  bail  bond  in  a  criminal  case,  requiring 
the  principal  to  "  appear  and  answer  the 
information  "  and  "  not  depart  the  court  with- 
out leave,"  is  not  susceptible  of  the  construc- 
tion that  it  requires  the  principal  to  abide 
the  judgment  and  sentence  of  the  court,  and 
the  appearance  of  the  principal  before  the 
court  and  his  entering  a  plea  of  guilty  to 
the  offense  charged  in  the  information,  there- 
by putting  himself  in  the  power  and  control 
of  the  court,  satisfies  the  conditions  of  the 
bond  and  discharges  the-  liability  of  the  sure- 
ties.    State  V.  Charles  (Mo.),  13-565. 

If  the  term  at  which  a  person  accused  of 
crime  is  recognized  to  appear  adjourns  with- 
out his  default  having  been  entered  of  record, 
recognizance  cannot  thereafter  be  forfeited, 
and  the  recognizors  will  be  discharged  from 
liability  thereunder.  State  v.  Dorr  ( W.  Va. ) , 
8-1016. 

8.  Exoneration  of  Bail. 
Enlistment    of    principal    in    navy.  

The  sureties  on  a  recognizance  given  in  a 
criminal  prosecution  are  not  excused  from 
surrendering  their  principal  by  the  fact  that 
he  has  enlisted  in  the  United  States  navy 
without  their  consent.  Lamphire  v.  State 
(N.  H.),  6-615. 

9.   FOEFEITDEE  OF  BAIL. 

Entry  of  default  as  condition  prece- 
dent. —  A  recognizance  given  in  a  criminal 
proceeding,  conditioned  that  the  accused  will 
appear  before  a  circuit  court  on  the  first  day 
of  a  certain  term  thereof  and  that  he  will 
not  depart  thence  without  leave  of  the  court, 
can  be  forfeited  only  by  calling  the  accused 
upon  the  recognizance  at  some  time  during 
the  term,  and,  if  he  fails  to  appear,  by  enter- 
ing his  default  of  record.  State  v.  Dorr 
(W.  Va.),  8-1016. 

In  a  proceeding  by  scire  facias  upon  a 
recognizance  given  in  a  criminal  proceeding, 
oyer  of  the  recognizance  and  of  the  record 
upon  which  it  is  founded  may  be  demanded 
State  V.  Dorr  (W.  Va.),  8-1016. 

Bemission  of  penalty.  —  An  application 
for  a  remission  of  the  penalty  for  which  judg- 
ment is  rendered  on  a  forfeited  recognizance 
made  under  the  federal  statute  (Rev  St  5 
1020,  1  Fed.  St.  Ann.  623),  which  giVes  the 
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court  power  to  remit  the  whole  or  any  part 
of  such  penalty  "  when  it  appears  to  the  court 
that  there  was  no  wilful  default  of  the  party," 
is  not  a  motion  to  vacate  the  judgment,  with- 
in the  rule  of  the  federal  courts  that  a  motion 
to  vacate  a  judgment  must  be  made  before 
the  expiration  of  the  term  at  which  the  judg- 
ment is  entered.  U.  S.  v.  Jenkins  (U.  S.), 
20-1255. 

10.    CONTBACT  TO   INDEMNIFY  BAIL. 

Validity.  —  A  bond  of  indemnity  given  by 
a  person  under  charge  of  felony  to  indemnify 
his  bail  in  a  recognizance  for  his  appearance 
to  answer  the  charge  is  not  void  aa  against 
public  policy.  Carr  v.  Davis  (W.  Va.), 
16-1031. 


BAILMEITTS. 

1.  In  Genebal, 

2.  Liability  of  Bailee  fob  Loss, 

3.  Liability  of  Bailee  fob  Conversion. 

4.  Action    by    Bailob    fob    Injuby   to 

Pbopeety, 

5.  Action    by    Bailee    fob    Injuby   to 

Pbopebty.  ■ 

6.  Estoppel  to  Deny  Bailob's  Title. 

See     LivEBY     Keepebs;      Wabbhouses,     1; 

Pledge  and  Collateral  Secubity. 
Right    of   bailee    to    sue   for   conversion,    see 

Tboveb  and  Convebsion,  3. 
Injuries    by    animals    to    bailee    thereof,    see 

Animals,  2  f. 
Liability  of  innkeeper  for  effects  of  guest,  see 

Inns,    Boaedinq    HorsEi    and    Apabt- 

MENTS,    5. 

1.  In  GtENEEAl. 

Wliat  eonstitutes  bailment  for  hire. 

—  A  bailment  is  for  hire,  although  no  direct 
hire  is  paid  therefor,  where  it  is  a  necessary 
incident  of  a  business  in  which  the  bailee 
makes  a  profit.  Sulpho-Saline  Bath  Co.  v. 
Allen   (Neb.),  1-21. 

Distinction  lietireen  bailment  and 
sale.  —  The  distinction  between  a,  bailment 
and  a  sale  is  that  in  the  former  the  thing 
delivered  or  the  proceeds  after  sale  must  be 
returned,  whereas  in  the  latter  there  is  no 
obligation  to  return,  but  there  is  an  agree- 
ment, express  or  implied,  to  pay  money  or 
its  equivalent  for  the  thing  delivered.  B.  F. 
Sturtevant  Co.  V.  Dugan   (Md.),  14-675. 

Bailment  for  sale.  —  Where  goods  are 
consigned  with  the  understanding  that  the 
consignees  shall  pay  the  freight  on  the  con- 
signment, shall  not  sell  the  goods  for  less 
than  the  invoice  price,  shall  retain  all  amounts 
in  excess  of  such  price,  and  shall  guarantee 
the  payment  of  the  purchase  price  by  the 
purchasers,  the  consignees  not  being  required 
to  remit  the  amounts  due  within  a  specified 
time,  the  transaction  is  not  a  sale,  but  a 
bailment  for  sale.  B.  F.  Sturtevant  Co.  v 
Dugan  (Md.),  14-675. 


2.  Liability  of  Bailee  fob  Loss. 

Presumption      of      negligence.  —  The 

burden  of  proof  is  upon  the  bailee  for  hire 
to  show  that  property  intrusted  to  his  care 
was  lost  without  his  negligence.  Sulpho- 
Saline  Bate  Co.  v.  Allen  (Neb.),  1-21. 

Iioss  by  burglary.  —  The  delivery  of 
jewelry  and  coins  to  the  cashier  of  a  bank 
for  deposit  in  the  vault  of  the  bank,  no  com- 
pensation being  paid  for  the  service  or  con- 
venience, constitutes  a  case  of  gratuitous 
bailment  and  the  bank  is  not  liable  for  loss 
of  the  property  by  burglary.  Gerrish  v.  Mus- 
kegon Savings  Bank   (Mich.),  4-1083. 

Iiiability  as  Insurer.  —  The  bailee  of  a 
horse  under  a  special  contract  to  return  the 
horse  in  good  condition  or  to  pay  its  value 
is  an  insurer,  and  if  the  horse  dies  in  the 
bailee's  possession  without  his  fault  he  is 
liable  for  its  value.  Grady  v.  Schweinler 
(N.  Dak.),  15-161. 

In  an  action  on  such  contract  it  is  un- 
necessary to  allege  or  prove  negligence  on 
the  part  of  the  bailee.  It  is  sufficient  if  the 
contract  and  the  bailee's  refusal  to  comply 
therewith  after  demand  are  averred  and 
proved.  Grady  v.  Schweinler  (N.  Dak.), 
15-161. 

Parol  evidence  of  agreement.  —  If  a 
warehouse  receipt  given  by  a  bailee  for  goods 
stored  specifies  no  particular  place  of  stor- 
age, evidence  is  admissible  to  show  a  prior 
parol  agreement  which  does  so  specify.  Mc- 
Curdy  v.  Wallblom  Furniture,  etc.,  Co. 
(Minn.),  3-468. 

3.  Liability  of  BaiAe  foe  Convebsion. 

Conversion  folloired  by  loss.  —  Where 
goods  are  stored  in  a  warehouse  specifically 
agreed  upon  and  are  removed  therefrom  to 
another  place  by  the  bailee  without  notice  to 
or  knowledge  of  the  bailor  and  are  destroyed 
by  fire,  the  bailee  is  responsible  to  the  bailor 
for  the  market  value  in  an  action  of  con- 
version or  in  the  nature  of  a  conversion. 
McCurdy  v.  Wallblom  Furniture,  etc.,  Co. 
(Minn.),  3-468. 

Agreement  to  store  in  particular 
place.  —  The  facts  that  the  parties  to  an 
agreement  contract  with  reference  to  storage 
at  a  particular  place  and  that  the  goods  are 
there  delivered  by  the  bailor  and  stored  by 
the  bailee,  show  an  agreement  to  store  at 
such  place.  McCurdy  v.  Wallblom  Furniture, 
etc.,  Co.   (Minn.),  3-468. 

Conversion  of  borse  and  carriage.  — 
A  person  who  hires  a  horse  and  carriage  for 
the  stated  purpose  of  driving  to  a  certain 
place,  but  loans  them  to  another  to  drive  to 
a  different  place,  is  liable  for  an  injury  to 
the  property  while  it  is  in  the  possession  of 
the  latter,  although  the  latter  is  guilty  of  no 
negligence  in  handling  it,  and  the  one  to 
whom  the  property  is  loaned  is  similarly 
liable  although  free  from  negligence,  provided 
he  knows  the  property  is  being  used  in  viola- 
tion of  the  contract  of  hiring.  Palmer  v. 
Mayo   (Conn.),  12-691. 

TTnauthorlzed  use  of  photographs.  — 
A   person  to  whom   photographs   are   loaned 
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for  a  particular  purpose  has  no  right  to  use 
them  for  any  other  purpose,  in  the  absence 
of  authority,  express  or  implied,  given  him 
by  the  lender.  Klug  v.  Sheriffs  (Wis.), 
9-1013. 

Measure  of  damages.  —  The  measure  of 

damages  for  the  unauthorized  use  of  the 
property  of  another  by  a  bailee  thereof  is 
not  the  value  that  may  be  produced  by  the 
labor  and  investment  of  the  bailee,  combined 
with  such  use  of  the  property,  but  is  the 
value  of  the  use  itself  and  any  damage  that 
may  be  done  to  the  property  in  so  using  it; 
or,  if  the  use  amounts  to  a  conversion,  then 
the  measure  of  damages  will  be  the  value  of 
the   property.     State   v.    State    Journal    Co. 

(Neb.),  13-254. 

4.  Action  by  Bailoe  fob  Injuby  to  Peopebty. 

Negligence  of  bailee  as  defense.  —  The 

negligence  of  a  bailee  for  hire  is  not  im- 
putable to  the  bailor,  and  therefore  the  right 
of  a  livery  stable  keeper  to  (Recover  for  in- 
juries to  a  horse  while  it  was  being  driven 
by  a  customer  is  not  affected  by  the  fact  that 
the  negligence  of  the  customer  contributed  to 
the  injury.  Gibson  v.  Bessemer,  etc.,  E.  Co. 
(Pa.),  18-535. 

5.  Action  by  Bailee  fob  Injtjby  to  Peopebty. 

Bight  to  sue  for  value.  —  A  bailee  of 
property  having  an  interest  therein  under  ex- 
press contract  may  maintain  an  action  to 
recover  the  value  thereof  against  one  through 
whose  negligence  or  failure  of  duty  it  is  lost. 
Union  Pacific  E.  Co.  v.  Meyer  (Neb.),  14-634. 

6.  Estoppel  to  Deny  Bailob's  Title. 

A  bailee  is  estopped  to  deny  the  bailor's 
title  by  asserting  title  in  himself  to  the  sub- 
ject of  the  bailment  acquired  by  purchase 
from  a  third  person.  Jensen  v.  Eagle  Ore  Co. 
(Colo.),  19-519. 


BAKERIES. 

Statutory   regulation   of   hours  of  labor   in 
bakeries,  see  Labob  Laws,  1  a. 


BAIiANCE. 

Conclusiveness  of  balance  shown  by  bank  pass 
book,  see  Banks  and  Banking,  5  b  ( 1 ) . 

Eecovery  of  balance  on  account,  see  Accounts 
and  Accodwting. 


BAZ.LOTS. 


See  Elections. 


BANKRUPTCY. 

1.  CowsTEUCTioN  OP  Bankeuptcy  Act, 

361. 

2.  Who  Liable  to  Bankeuptcy,  362. 

3.  What  Constitutes  Insolvency,  362. 


4.  Peovable  Claims,  363. 

5.  JuBiSDicTiON  of  Bankeuptcy  Coubbt, 

363. 

6.  Examination  op  Bankeupt,  363. 

7.  Mattees  Tbiable  by  Juey,  383. 

8.  Contempt       Pbooeedings       against 

Bankbupt,  363. 

9.  Debts  Affected  by  Disghaeqe,  363. 

10.  Voidable     Teanseebs    and     Peefee- 

ENCES  BY  Bankbupt,  365. 

11.  Assets  op  Bankbupt,  366. 

12.  Title  to  Peopebty  of  Bankbupt,  367. 

13.  PovTEBS  and  Duties  of  Tbustees,  368. 

14.  Composition,  368. 

15.  Deceee  op  Disohaege,  368. 

16.  Eevival  op  Debts,  368. 

17.  Ancbllaby    Jubisdiction    of    Bahk- 

buptcy  coubt,  368. 

18.  Appeals  in  Bankbuptcy,  369. 

See  Insolvency. 

Appeal  in  bankruptcy  proceedings,  see  Appeal 
AND  Ebboe,  4  c. 

Attachment  of  property  in  custody  of  bank- 
ruptcy court,  see  Attachment,  4. 

Discharge  of  corporation  as  affecting  liability 
of  stockholders  for  corporate  debts,  see 

COEPOBATIONS,    8   g    (3). 

Effect  of  bankruptcy  of  partner  as  ground  for 
quashing  attachment  against  firm  prop- 
erty, see  Attachment,  6  c. 

Effect  of  bankruptcy  of  purchaser  of  good 
will,  see  Good  Will. 

Effect  of  bankruptcy  on  lien  of  execution,  see 
Shebipps  and  Constables,  2. 

Effect  on  garnishment  of  bankruptcy  of  prin- 
cipal defendant,  see  Gabnishment,  3  a. 

Effect  of  mortgage  given  for  antecedent  debt, 
see  MOETGAGES,  5. 

Husband's  bankruptcy  as  barring  right  to 
dower,  see  DowEE,  2  g. 

Eecovery  by  trustee  of  property  fraudulently 
transferred,  see  Fraudulent  Convey- 
ances, 4. 

Title  of  trustee  to  shares  of  stock  held  by 
bankrupt,  see  Cobpobations,  8  b   (II). 

I.    CONSTBUCTION  OP  BANKEUPTCY  ACT. 

Poxrer  of  state  conrts  to  oonstrne.  — 

While  the  construction  of  the  bankruptcy  act 
finally  rests  with  the  federal  courts,  and  at 
last  with  the  supreme  court  of  the  United 
States,  and  the  construction  adopted  by  the 
latter  court  is  binding  upon  the  state  courts, 
still,  where  a  particular  provision  of  the 
act  does  not  appear  to  have  been  finally  con- 
strued by  the  federal  supreme  court,  it  is 
the  duty  of  a  state  court  to  adhere  to  the 
rule  laid  down  in  its  own  prior  decisions  on 
the  subject,  in  accordance  with  the  rule  of 
stare  decisis.  Stuart  1).  Farmers  Bank 
(Wis.),  16-821. 

Reqnirement  of  uniformity.  —  The  re- 
quirement that  a  bankruptcy  law  shall  be 
uniform  has  no  bearing  on  the  right  of  dower. 
That  is  a  matter  definable  exclusively  by  the 
law  of  the  state  where  the  land  lies.  Thomas 
V.  Woods  (U.  S.),  19-1080. 
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2.  Who  Liable  to  BAiresrrPTCT. 

Persons  engaged  prinoipally  in  farm- 
ing. —  A  person  who,  for  a  number  of  years 
prior  to  the  institution  of  involuntary  bank- 
ruptcy proceedings  against  him,  has  occupied 
a  large  farm  of  his  own,  and  at  the  same 
time  leased  farming  lands  belonging  to  other 
persons,  the  whole  amounting  to  about  1,700 
acres  of  improved  land,  and  who  has  devoted 
such  land  to  cultivation  and  grazing,  having 
and  using  thereon  about  twenty  horses  and  an 
equipment  of  farming  tools,  wagons  and  ma- 
chinery in  quantity  corresponding  to  his 
operations,  and  who  has  employed  from  seven 
to  fifteen  men,  and  supervised  and  controlled 
all  the  operations  of  raising  the  ordinary 
crops  of  agriculture,  and  sold  all  of  the  crops 
so  raised,  excepting  such  portions  thereof  as 
were  necessary  for  the  maintenance  of  his 
live  stock,  of  which  he  kept  a  large  amount, 
and  who  has  built  silos  on  his  farm  and  used 
them  for  storing  and  preserving  forage 
raised  thereon  to  be  fed  to  his  cows  and 
other  stock,  and  who  has  sometimes  bought 
stock  from  others  and  fattened  the  same  on 
produce  of  the  farm  and  then  sold  it,  is  "  a 
person  engaged  chiefly  in  farming  or  the  til- 
lage of  the  soil,"  within  the  meaning  of  the 
bankruptcy  act,  and,  therefore,  not  liable  to 
involuntary  bankruptcy  proceedings.  Gregg 
V.  Mitchell   (U.  S.),  16-510. 

Such  a  person  as  above  described  is  none 
the  less  a  farmer,  within  the  meaning  of  the 
bankruptcy  act,  because  he  also  buys  milk 
from  other  parties  and  sells  the  same. 
While  a  person  whose  principal  business  is 
that  of  buying  and  selling  milk,  or  its  prod- 
ucts, may  be  regarded  as  a  dairyman,  and, 
as  such,  subject  to  involuntary  bankruptcy 
proceedings,  it  is  otherwise  with  regard  to  a 
person  whose  principal  business  is  that  of 
farming,  and  who  carries  on  a  dairy  simply 
as  one  of  the  departments  of  his  farm.  Gregg 
V.  Mitchell   (U.  S.),  16-510. 

Mannfactnring  corporations.  — '  A  cor- 
poration which  .is  principally  engaged  in 
building  concrete  arches  and  bridges  and 
dressing  stone  is  a  manufacturing  corpora- 
tion, and  may  be  adjudged  a  bankrupt  under 
section  45  of  the  bankruptcy  law.  In  re  First 
National  Bank   (U.  S.),  11-355. 

The  issue  as  to  whether  a  corporation  is 
subject  to  adjudication  as  a  bankrupt  is  not 
jurisdictional,  and  is  therefore  concluded  by 
the  adjudication.  In  re  First  National  Bank 
(U.  S.),  11-355. 

There  is  no  abuse  of  discretion  in  a  denial 
by  a  bankruptcy  court  of  a  motion  by  cred- 
itors to  vacate  the  adjudication  in  bank- 
ruptcy of  a  corporation  and  to  permit  them 
to  answer  and  litigate  the  question  whether 
the  corporation  is  principally  engaged  in 
such  a  pursuit  that  it  is  subject  to  be  ad- 
judicated a  bankrupt  where  the  motion  is 
first  made  seven  weeks  after  the  petition  was 
filed  and  receivers  were  appointed,  and  five 
weeks  after  the  adjudication,  where  the  cred- 
itors were  aware  of  the  filing  of  the  petition 
within  forty-eight  hours  thereafter,  and  the 
administration  of   the  estate  had   proceeded 


without  objection  meanwhile.  In  re  First 
National  Bank   (U.  S.),  11-355. 

Petition  against  corporation.  —  A  pe- 
tition for  adjudication  of  involuntary  bank- 
ruptcy alleging  that  the  bankrupt  is  a,  cor- 
poration "  engaged  in  the  business  of  manu- 
facturing concrete  arches  and  bridges,  man- 
ufacturing and  dressing  stone  and  selling  the 
same,  and  railroad  and  ditch  contracting," 
though  not  containing  a  complete  statement 
that  the  corporation  is  principally  engaged  in 
a  manufacturing  pursuit,  and  therefore  de- 
murrable and  amendable  before  adjudication, 
states  that  fact  substantially  and  is  invul- 
nerable after  adjudication.  In  re  First  Na- 
tional Bank   (U.  S.),  11-355. 

Wage  earners.  —  A  person  who  draws  a 
salary  of  $900  a  year  as  officer  of  a  corpora- 
tion is  not  a  wage-earner,  within  the  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  §  1, 
subd.  27,  30  St.  L.  547;  1  Fed.  St.  Ann.  546) 
defining  a  wage-earner  as  an  individual  who 
works  for  wages,  salary,  or  hire  at  a  compen- 
sation not  exceeding  $1,500  a  year,  where  he 
owns  two-thirds  of  the  stock  of  the  corpora- 
tion and  drew  more  than  $2,000  from  the  cor- 
poration during  the  year  preceding  the  insti- 
tution of  the  bankruptcy  proceeding  against 
him,  and  is  also  in  the  business  of  buying  and 
selling  real  estate,  owning  $90,000  worth  of 
property  outside  the  corporation.  Carpenter 
V.  Cudd  (U.  S.),  20-977. 

3.  What  Constitutes  Insolvency. 

General  rule  stated.  —  A  person  18 
deemed  to  be  insolvent  within  the  provisions 
of  the  national  bankruptcy  act  whenever  the 
aggregate  of  his  property,  exclusive  of  any 
property  which  he  may  have  conveyed,  trans- 
ferred, concealed,  or  removed,  or  permitted  to 
be  concealed  or  removed,  with  intent  to  de- 
fraud, hinder,  or  delay  his  creditors,  shall 
not,  at  a  fair  valuation,  be  sufficient  in 
amount  to  pay  his  debts.  Plymouth  Cordage 
Co.  V.  Smith  (Okla.),  11-445. 

Meaning  of  "  fair  valuation."  —  An 
instruction  which  charges  the  jury  that  "  a 
fair  valuation  of  the  notes  and  accounts  is 
the  net  sum  that  in  your  judgment,  from  all 
the  evidence  before  you,  could  have  been,  with 
reasonable  diligence,  realized  from  the  col- 
lection of  such  notes  and  accounts,  within 
a  reasonable  time  after  Oct.  31,  1901,  and  not 
the  amounts  as  shown  by  their  face,  unless 
their  face  value  was  in  fact  their  fair  value," 
is  a  correct  rule  by  which  to  determine  the 
fair  valuation  of  this  class  of  personal  prop- 
erty. Plymouth  Cordage  Co.  v.  Smith  ( Okla. ) , 
11-445. 

IVhat  property  included  in  deter- 
mining solvency.  —  In  a  contested  proceed- 
ing in  involuntary  bankruptcy,  property 
exempt  from  execution  should  be  included  in 
determining  the  issue  of  the  solvency  of  the 
respondent.  Plymouth  Cordage  Co.  v.  Smith 
(Okla.),  11-445. 

Wben  partnership  is  insolvent.  — 
Under  the  national  bankruptcy  act  of  1898 
a  partnership  is  insolvent  if  the  partnership 
property  is  insufficient  to  pay  the  partner- 
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ship  debts,  because  it  is  defined  as  a  person 
by  that  act  [section  1,  (19')],  and  because  any 
person  is  insolvent  under  that  act  whose 
property  is  insuflScient  to  pay  his  debts  [sec- 
tion 1  (15)],  and  the  only  property  a  part- 
nership has  or  can  convey  or  apply  to  the 
payment  of  its  debts  is  partnership  property, 
and  the  only  debts  it  owes  are  the  partner- 
ship debts.  In  re  Bertenshaw  (U.  S.), 
13-986. 

Under  the  bankruptcy  act  of  1867  and  the 
Massachusetts  insolvency  law  of  1838,  a  part- 
nership was  an  aggregation  of  partners  and 
the  insolvency  or  bankruptcy  of  the  partners 
conditioned  the  bankruptcy  of  the  partner- 
ship. This  is  not  so  under  the  national 
bankruptcy  act  of  1898,  and  therefore  many 
of  the  rules  of  law  applicable  under  the 
former  acts  do  not  obtain  under  the  latter. 
In  re  Bertenshaw  (U.  S.),  13-986. 

When  corporation  is  insolvent.  — 
A  corporation  is  to  be  deemed  insolvent 
within  the  meaning  of  the  New  Jersey  cor- 
poration act  if  it  is  unable  to  meet  pecuniary 
liabilities  as  they  mature,  by  means  of  either 
available  assets  or  an  honest  use  of  credit. 
Empire  State  Trust  Co.  v.  Trustees,  etc.  (N. 
J.),  3-393. 

4.  Pbovable  Claims. 
What  section  of  statute  controlling. 

—  In  determining  what  claims  are  provable 
against  a  bankrupt  under  the  national  bank- 
ruptcy act,  the  section  of  the  statute  devoted 
especially  to  the  subject  must  control,  though 
there  is  a  want  of  harmony  between  that  sec- 
tion and  the  section  regarding  the  effect  of 
a  discharge,  and  the  latter  section  contains 
an  amendment  passed  after  the  passage  of 
the  section  specifying  the  claims  provable. 
Brown  v.  United  Button  Co.  (U.  S.),  9-445. 

ITnliquidated  claim  for  tort.  —  Under 
the  national  bankruptcy  act,  a  claim  for  un- 
liquidated damages,  resulting  from  an  injury 
to  the  property  of  another  and  not  connected 
with  or  growing  out  of  any  contractual  re- 
lation, is  not  provable  in  bankruptcy.  Brown 
V.  United  Button  Co.  (U.  S.),  9-445. 

5.    JUEISDICTION    OF    BANKRUPTCY    COTJBT. 

Property  in   another   district.  —  The 

filing  of  a  petition  in  bankruptcy  gives  the 
court  jurisdiction  of  all  the  property  of  the 
bankrupt  wherever  situated,  and  on  the  ad- 
judication the  court  may  determine  all  liens 
and  interests  affecting  real  property  whether 
in  the  district  or  elsewhere.  Thomas  v.  Woods 
(U.  S.),  19-1080. 

6.  Examination  of  Bankrupt. 
Under  section  2\a  of  the  bankruptcy  act 

(1  Fed.  St.  Ann.  587)  authorizing  the  court 
to  order  the  examination  of  a  bankrupt 
"  whose  estate  is  in  process  of  administra- 
tion," the  court  has  no  power  to  make  such 
an  order  before  an  adjudication  of  bank- 
ruptcy. Skubinsky  V.  Bodek  (U.  S.),  19-1035. 

7.  Matters  Triable  by  Jury. 
Under  the  provisions  of  the  bankruptcy  act 

(Aet  July  1,  1898,  c.  541,  §  19,  subd.  a,  30 


St.  L.  551;  1  Fed.  St.  Ann.  586)  that  a  per- 
son against  whom  an  involuntary  petition  has 
been  filed  shall  be  entitled  to  a  jury  trial  on 
the  filing  of  the  written  application  therefor 
at  or  before  the  time  within  which  an  answer 
may  be  filed,  an  alleged  bankrupt  has  no  right 
to  a  jury  trial  unless  he  makes  seasonable 
application  therefor.  Carpenter  v.  Cudd 
(U.  S.),  20-977. 

The  bankruptcy  act  (Act  July  1,  1898, 
c.  541,  §  18,  subd.  d.  30  St.  L.  551;  1  Fed. 
St.  Ann.  584)  entitled  an  involuntary  bank- 
rupt to  a  jury  trial  as  a  matter  of  right  only 
in  respect  to  his  insolvency  and  any  act  of 
bankruptcy  alleged  against  him.  As  to  any 
other  issue  of  fact  involved,  such  as  whether 
the  bankrupt  is  a  wage-earner,  the  court  may 
in  its  discretion  submit  it  to  a  jury,  but  the 
finding  of  the  jury  thereon  is  only  advisory. 
Carpenter  v.  Cudd  (U.  S.),  20-977. 

8.  Contempt  Proceedings  against  Bankrupt. 

Where  a  bankrupt  has  been  adjudged,  after 
repeated  hearing,  to  have  in  his  possession  a 
sum  of  money  received  from  a  particular 
source,  which  he  has  not  turned  over  to  his 
trustee,  and  he  is  ordered  to  turn  it  over, 
which  order  he  neither  obeys  nor  seeks  to 
have  reviewed,  a  sufficient  prima  facie  case 
is  made  to  warrant  his  commitment  for  con- 
tempt, unless  he  gives  an  adequate  explana- 
tion of  what  has  become  of  the  money.  In  re 
Stavrahn  ( U.  S. ) ,  20-888. 

The  petition  of  a  trustee  in  bankruptcy, 
asking  that  the  bankrupt  be  adjudged  in  con- 
tempt for  failing  to  obey  an  order  to  pay  over 
money  or  to  turn  over  property,  is  not  re- 
quired to  allege  aflBrmatively  that  he  was 
able  to  comply  with  the  order;  but  when  the 
record  and  moving  papers  show  that  the 
bankrupt  has  b'een  adjudged,  after  a  full 
hearing,  to  have  concealed  specific  property, 
and  has  been  ordered  to  turn  it  over,  sufficient 
is  charged  to  put  him  on  his  defense.  In  re 
Stavrahn   (U.  S.),  20-888. 

9.  Debts  Affected  by  Discharge. 

In  general.  —  Under  the  national  bank- 
ruptcy act  a  discharge  in  bankruptcy  releases 
the  bankrupt  from  all  debts  and  claims  which 
are  made  provable  against  his  estate  and 
which  existed  on  the  day  the  petition  was 
filed,  except  such  debts  as  are  excepted  by 
the  act  from  a  discharge  in  bankruptcy. 
Euhl-Koblegard  Co.  v.  Gillespie  (W.  Va.), 
11-929. 

The  effect  of  a  discharge  in  bankruptcy  is 
to  extinguish  a  pre-existing  debt  and  not 
merely  to  bar  the  remedy  thereof.  Needham 
V.  Matthewson  (Kan.),  19-146. 

Debt  not  scheduled  in  time.  —  Under 
the  national  bankruptcy  act,  if  a  debt  is  not 
duly  scheduled  in  time  for  proof  and  allow- 
ance, and  the  creditor  has  no  notice  or  actual 
knowledge  of  the  proceeding,  he  is  not  af- 
fected by  the  discharge.  Custard  v.  Wigder- 
son  (Wis.),  10-740. 

Debt  not  sufficiently  scheduled.  — 
Under  the  strict  rule  which  prevails  respect- 
ing the  scheduling  of  debts  of  a  bankrupt  as 
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required  by  the  national  bankruptcy  act,  a 
debt  due  to  "A.  Custard"  is  not  siiififieiently 
scheduled  by  the  appearance  of  the  name  "A. 
Custard"  in  the  schedule.  Custard  v.  Wig- 
derson   (Wis.),  10-740. 

Claims  for  alimony.  —  A  claim  for  past 
due  alimony,  including  an  allowance  for  the 
support  of  minor  children,  is  not  a  provable 
debt  from  which  the  husband  is  released  by 
a  discharge  in  bankruptcy.  Wetmore  v. 
Markoe  (U.  S.),  2-265. 

A  discharge  in  bankruptcy  does  not  satisfy 
a  money  decree  for  alimony  rendered  in  a 
proceeding  for  divorce  and  alimony.  Lemert 
V.  Lemert  (Ohio),  2-914. 

An  amendment  to  the  bankruptcy  act 
adopted  in  1903  excepting  from  the  operation 
of  a  discharge  a  decree  for  alimony  or  for 
support  of  the  wife  and  children  is  not  a 
legislative  recognition  of  the  fact  that  prior 
to  the  amendment  judgments  for  alimony 
would  be  discharged.  Wetmore  v.  Markoe 
(U.  S.),  2-265. 

Liability  of  surety  on  bond.  —  A 
surety  on  an  injunction  bond,  given  in  a  suit 
brought  to  restrain  the  enforcement  of  a 
judgment,  is  not  released  from  liability 
thereon  by  the  discharge  of  his  principal  in 
bankruptcy.     Stull  v.  Beddeo   (Neb.),  15-950. 

The  discharge  in  bankruptcy  of  a  surety  on 
an  administrator's  bond  is  a  bar  to  an  action 
against  him  to  recover  for  a  breach  of  the 
bond  where  such  breach  was  committed  and 
the  administrator  died  prior  to  the  filing  of  a 
petition  in  bankruptcy.  Harmon  v.  McDonald 
(Mass.),  3-64. 

Assignment  of  unearned  irages.  —  A 
duly  recorded  assignment  of  wages  to  be 
earned  in  the  future  in  an  existing  employ- 
ment, executed  to  secure  a  valid  subsisting 
debt,  may  be  enforced  by  the  creditor  not- 
withstanding the  subsequent  discharge  of  the 
assignor  in  bankruptcy,  as  a  lien  is  preserved 
to  the  creditor  by  section  67d  of  the  national 
bankruptcy  act  of  July  1,  1898.  Citizens 
Loan  Assoc,  v.  Boston,  etc.,  R.  Co.  (Mass.), 
13-365. 

Iiien  for  rent.  —  The  lien  obtained  by  a 
landlord  by  distraining  on  the  goods  of  his 
tenant  is  not  a  lien  "  obtained  through  legal 
proceedings "  within  the  meaning  of  the  na- 
tional bankruptcy  act,  and  such  lien  is  there- 
fore not  divested  by  the  adjudication  of  the 
tenant  as  a  bankrupt  within  four  months 
after  the  lien  is  obtained.  In  re  West  Side 
Paper  Co.   (U.  S.),  15-384. 

The  above  rule  applies  to  the  lien  obtained 
by  a  landlord  by  distraining  on  goods  belong- 
ing to  one  who  occupies  the  leased  premises 
by  the  tenant's  permission,  but  without  the 
landlord's  consent,  notwithstanding  the  fact 
that  the  owner  of  the  goods  is  adjudicated  a 
bankrupt  on  the  following  day,  the  right  to 
distrain  having  been  created  by  the  lease 
more  than  four  months  before  such  adjudica- 
tion. In  re  West  Side  Paper  Co.  (U.  S.), 
15-384. 

Claim  against  agent  for  conversion. 
—  Whether  a  debt  due  from  an  agent  to  his 
principal  for  rent  collected  and  converted  to 
his  own  use  is  one  created  by  fraud,  embezzle- 


ment, misappropriation,  or  defalcation,  while 
acting  in  a  fiduciary  capacity,  within  section 
17  of  the  national  bankruptcy  act  of  1898, 
quwre.    Stull  v.  Beddeo  (Neb.),  15-950. 

Right  of  action  for  false  representa- 
tion.—If  a  right  of  action  for  falsely  repre- 
senting land  to  be  unencumbered  and  selling 
it  as  such  is  treated  as  brought  upon  the  lia- 
bility growing  out  of  a  subsequent  promise 
to  pay,  the  discharge  of  the  defendant  in 
bankruptcy  is  a  complete  bar  to  recovery. 
Nelson  i;.  Petterson  (Ill.),'ll-178. 

Judgment  for  slander.  —  A  judgment 
for  slander  is  not  a  liability  from  which  a 
bankrupt  is  discharged  under  the  bankruptcy 
act  of  1898.     Sanderson  v.  Hun  (Ky.),  3-168. 

Judgment  for  vilfnl  and  malicious 
injury.  —  Where  a  declaration  in  an  action 
for  tort  contains  three  coimts,  one  for  assault 
and  battery,  one  for  false  imprisonment,  and 
one  for  malicious  prosecution,  and  there  is  a 
general  verdict  for  the  plaintiff  upon  which 
verdict  a  judgment  is  entered,  the  judgment 
is  not  released  by  the  defendant's  subsequent 
discharge  in  bankruptcy,  as  each  of  the  counts 
is  for  a  "  wilful  and  malicious  injury,"  within 
the  meaning  of  the  national  bankruptcy  act. 
McChristal   v.   Clisbee    (Mass.),   5-769. 

A  jail  certificate  in  an  action  for  injuries 
sustained  while  undergoing  a  surgical  opera- 
tion at  the  hands  of  the  defendant,  finding 
that  the  cause  of  action  "  arose  from  the  wil- 
ful and  malicious  acts  of  the  defendant,  and 
for  wilful  injuries  to  the  person  of  the  plain- 
tiff," brings  the  judgment  within  the  pro- 
visions of  the  national  bankruptcy  act  ex- 
cepting from  the  operation  of  a  discharge 
judgments  in  actions  "  for  wilful  and  ma- 
licious injuries  to  the  person  or  property  of 
another,"  although  the  provision  of  the 
bankruptcy  law  means  something  more  than 
malice  in  the  broader  sense  of  the  term,  so 
that  a,  mere  adjudication  of  malice  would  not 
bring  a  judgment  within  the  exception  relied 
on.     Flanders  v.  Mullin  (Vt.),  12-1010. 

As  used  in  the  provision  of  the  national 
bankruptcy  act  (Act  of  July  1,  1898,  c.  541, 
§  17;  1  Fed.  St.  Ann.  578),  that  a  discharge 
in  bankruptcy  shall  not  release  judgments 
"  for  wilful  and  malicious  injuries  to  the 
person  or  property  of  another,"  the  word  ' 
"  wilful "  means  nothing  more  than  inten- 
tional, and  the  word  "  malicious "  means 
nothing  more  than  that  disregard  of  duty 
which  is  involved  in  the  intentional  doing  of 
a  wilful  act  to  the  injury  of  another.  Mc- 
Christal V.  Clisbee  (Mass.),  5-766. 

Judgment  in  action  for  fraud.  —  Sub- 
divison  2  of  section  17  of  the  original  bank- 
ruptcy act  of  1898  (1  Fed.  St.  Ann.  758), 
providing  "that  judgments  in  actions  for 
fraud  or  obtaining  property  by  false  pretenses 
or  false  representations  "  are  not  released  by  a 
discharge  in  bankruptcy,  comprehends  judg- 
ments rendered  in  actions  the  gist  of  which  is 
the  actual  fraud  of  the  defendants.  In  de- 
termining this  question  courts  will  look  to 
the  pleadings  and  judgment;  and  if  the  re- 
lief granted  in  the  judgment  is  based  upon 
actual,  as  distinguished  from  constructive, 
fraud  of  the  bankrupt,  the  bankrupt  shall  not 
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be  discharged  from  its  obligations,  notwith- 
standing the  action  may  not  be  strictly  ex 
delicto  in  form.  Moodv  v.  Muscogee  Mfg.  Co. 
(Ga.),  20-301. 

Partnership  debts.  —  Partnership  credit- 
ors may  pursue  unadjudicated  partners  by 
actions  at  law  and  suits  in  equity  before, 
during,  and  after  proceedings  in  bankruptcy 
against  the  partnership.  The  discharge  of 
the  partnership  where  the  partners  are  not 
adjudicated  bankrupt  does  not  discharge  the 
partners  from  their  liability  for  the  partner- 
ship debts.  In  re  Bertenshaw  (U.  S.), 
13-986. 

In  bankruptcy  proceedings  by  one  partner 
for  a  personal  discharge,  an  indebtedness  on 
a  judgment  against  the  partnership  held 
sufficiently  scheduled.  Loomis  v.  Wallblom 
(Minn.),  3-798. 

The  discharge  of  an  individual  partner  in 
bankruptcy  held  to  be  a  good  defense  in  an 
action  on  a  judgment  against  the  partners. 
Loomis  V.  Wallblom   (Minn.),  3-798. 

IndiTidnal  liability  of  partner.  —  A 
full  discharge  of  individual  liability  of  one 
partner  on  a  firm  debt  may  be  had  in  bank- 
ruptcy proceedings  concerning  that  partner 
only.    Loomis  v.  Wallblom  (Minn.),  3-798. 

10.  Voidable  Tbansfeks  and  Pkefeeences  by 
Bankrupt. 

Distinction  betureen  fraudulent  and 
preferential  transfers.  —  There  is  a 
marked  distinction  between  the  provisions  of 
the  bankruptcy  act  regarding  preferential 
transfers  and  its  provision  regarding  con- 
veyances made  with  intent  to  hinder,  delay, 
or  defraud  creditors.  In  a  preferential  trans- 
fer the  fraud  is  constructive  or  technical, 
while  in  a  fraudulent  conveyance  it  is  actual. 
In  order  to  set  aside  a  preference  under  sec- 
tion 606  of  the  act,  it  is  only  essential  to  show 
a  transfer  by  an  insolvent  debtor  to  one  who 
himself  or  by  his  agent  knew  of  the  intention 
to  create  a  preference,  but  to  make  a  con- 
veyance voidable  under  section  67e,  on  the 
ground  that  it  was  intended  to  hinder,  delay, 
or  defraud  creditors,  actual  fraud  must  be 
shown.     Coder  v.  Arts  (U.  S.),  16-1008. 

Transfer  prohibited  by  state  statute. 
—  Under  the  provisions  of  the  national  bank- 
ruptcy act  authorizing  a  trustee  in  bank- 
ruptcy to  avoid  a  transfer  by  the  bankrupt 
which  a  creditor  of  the  bankrupt  might  have 
avoided,  the  trustee  in  bankruptcy  of  a  New 
Jersey  corporation  may  avoid  a  transfer  by 
the  corporation  prohibited  by  the  New  Jersey 
statute  relating  to  transfers  by  insolvent  cor- 
porations. Empire  State  Trust  Co.  v.  Trus- 
tees, etc.   (N.  J.),  3-393. 

Chattel  mortgage  recorded  ivithin 
four  months.  ~  A  chattel  mortgage  exe- 
cuted and  delivered  more  than  four  months 
prior  to  the  bankruptcy  of  the  mortgagor  is 
not  voidable  because  not  recorded  until  a  sub- 
sequent date  within  such  period  of  four 
months.  First  Nat.  Bank  v.  Johnson  (Neb.), 
4-485. 

Transfer  to  secure  or  pay  pre-esist- 
Ing   debt.   —   Intentional    transfers    by   in- 


solvents to  secure  or  p'ay  pre-existing  debts, 
made  within  four  months  before  the  filing  of 
a  petition  in  bankruptcy,  which  are  not  void- 
able as  preferences  under  section  67c  of  the 
national  bankruptcy  act  of  1898  or  violative 
of  other  provisions  of  law,  and  which  are 
made  without  intent  to  hinder,  delay,  or  de- 
fraud creditors  more  than  such  securities  or 
payments  necessarily  have  that  effect,  do  not 
evidence  an  intent  to  hinder,  delay,  or  de- 
fraud creditors  within  the  meaning  of  that 
section  of  the  act.  It  is  not  every  intent  to 
hinder,  delay,  or  prevent  creditors  from  col- 
lecting, but  an  intent  to  do  so  unlawfully, 
only,  that  is  denounced  by  that  section.  Sar- 
gent V.  Blake   (U.  S.),  15-58. 

Payment  of  fiduciary  debt.  —  In  an 
action  on  a  promissory  note  given  by  a  bank- 
rupt, where  there  is  no  evidence  on  which  to 
base  a  hypothesis  that  the  debt  for  which  the 
note  was  given  was  of  a  fiduciary  character, 
it  is  error  for  the  court  to  charge  the  jury 
that  if  they  believe  that  the  debt  for  which  the 
note  was  given  was  bona  fide  claimed  to  be  a. 
fiduciary  debt,  that  is,  one  against  which  a 
discharge  in  bankruptcy  would  not  be  a  pro- 
tection, and  that  the  attorneys  of  the  bank- 
rupt, in  view  of  that  contention,  advised  him 
to  pay  the  debt  as  a  fiduciary  one,  and  that 
thereupon  he  signed  the  note,  and  the  fidu- 
ciary character  of  the  debt  was  the  moving 
consideration,  then  the  note  is  valid.  Espe- 
cially is  such  an  instruction  erroneous  where 
a  question  fairly  presented  by  the  evidence,  as 
to  whether  the  note  in  suit  was  not  given  in 
consummation  of  an  agreement  for  a  secret 
preference  in  order  to  induce  the  creditor  to 
whom  it  was  given  to  join  in  a  composition 
with  creditors,  has  not  been  submitted  to  the 
jury  by  any  portion  of  the  charge.  Dicks  v. 
Andrews   (Ga.),  16-1070. 

Paying  individual  debt  from  partner- 
ship property.  —  The  application,  within 
four  months  before  the  filing  of  a  petition  in 
bankruptcy,  of  the  property  of  an  insolvent 
partnership,  with  the  consent  of  all  the  part- 
ners, to  the  payment  of  an  individual  debt, 
does  not  evidence  an  intent  to  hinder,  delay, 
or  defraud  the  partnership  creditors  within 
the  meaning  of  section  67c  of  the  national 
bankruptcy  act  of  1898;  and  where  the  cred- 
itor paid  has  no  reasonable  cause  to  believe 
that  a  preference  is  intended  thereby,  such 
payment  is  not  void  or  voidable.  Sargent  v. 
Blake  (U.  S.),  15-58. 

Where  it  appears  that  within  four  months 
before  the  adjudication  of  a  firm  and  its 
members  as  bankrupts,  one  of  the  partners, 
with  the  consent  of  the  other,  took  for  him- 
self a  sum  of  money  from  the  partnership 
funds;  that  in  consideration  thereof  and  of 
the  other  partner's  covenant  to  assume  and 
pay  the  partnership  debts,  he  conveyed  his 
interest  in  the  remainder  of  the  partnership 
property  and  the  partnership  business  to  the 
other  partner;  and  that  immediately  there- 
after the  other  partner  paid  to  his  mother, 
out  of  the  funds  which  had  been  partnership 
property,  a  sum  of  money  which  he  had  bor- 
rowed from  her  to  invest  in  the  partnership 
business,   the   mother   having   no   reasonable 
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jause  to  believe  that  any  preference  was  in- 
tended by  this  payment  or  that  it  was  made 
with  intent  to  hinder,  delay,  or  defraud  cred- 
itors of  the  firm  or  of  the  partners,  and  the 
partners  having  no  intent  to  hinder,  delay,  or 
iefraud  creditors  to  any  greater  extent  than 
bhe  payment  to  the  mother  would  necessarily 
binder  or  prevent  them  from  collecting  their 
iebts,  the  trustee  in  bankruptcy  cannot  re- 
30ver  from  the  mother  the  amount  paid  to 
her.     Sargent  v.  Blake   (U.  S.),  15-58. 

What  constitutes  nnlatrfnl  pref- 
erence. —  The  reasonable  ground  of  belief 
intended  by  section  60,  subdivision  h,  of  the 
bankruptcy  act,  which  provides  that  a,  pref- 
srence  given  by  the  bankrupt  shall  be  void- 
able by  the  trustee  if  the  person  receiving  it 
'  had  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  »  preference,"  is  the 
present  knowledge  of  the  creditor;  and  it  is 
Dnly  where  the  facts  known  to  the  latter 
ire  such  as  would  induce  a  present  belief  in 
m  ordinarily  prudent  and  intelligent  busi- 
aess  man  that  his  debtor  is  insolvent  and 
intends  a  preference,  that  he  is  prohibited 
by  the  bankruptcy  act  from  collecting  or 
securing  his  debt  or  a  part  thereof.  Stuart 
V.  Farmers  Bank  (Wis.),  16-821. 

In  an  action  by  a  trustee  in  bankruptcy 
to  recover  alleged  unlawful  preferences,  it  is 
srror  for  the  court  to  instruct  the  jury  that 
although  the  facts  which  the  defendant  knew 
at  the  time  when  he  received  payment  from 
the  debtor  may  not  have  been  sufficient  to 
induce  the  belief  that  the  latter  intended  to 
^ve  a  preference,  yet,  if  a  reasonably  pru- 
ient  man  would  have  been  put  upon  inquiry 
thereby,  and  upon  such  inquiry  might  have 
learned  other  facts  warranting  such  belief, 
then  the  defendant  is  chargeable  with  notice 
of  the  debtor's  insolvency  and  intent  to  prefer. 
Stuart  V.  Farmers  Bank   (Wis.),  16-821. 

Secret  preference  in  composition  irith 
creditors.  —  If  a  bankrupt  gives  to  one  of 
his  creditors  a  note  for  the  balance  of  the 
debt  due  such  creditor  in  excess  of  the  amount 
which  is  to  be  accepted  by  creditors  in  a 
composition,  iu  consideration  that  such  cred- 
itor will  join  in  the  composition  and  not  op- 
pose it  or  its  confirmation,  and  the  trans- 
action is  withheld  from  the  knowledge  of  the 
other  creditors,  such  consideration  is  illegal, 
and  the  creditor  receiving  the  note  cannot  en- 
force its  payment  by  suit.  Dicks  v.  Andrews 
(Ga.),  16-1070. 

If  such  an  agreement  for  a  secret  preference 
is  made,  and  a  note  is  given  in  consideration 
and  consummation  thereof,  it  is  not  rendered 
valid  by  being  signed  before  the  composition, 
but  dated  in  advance  and  left  with  another 
person  to  be  delivered  after  the  composition 
is  completed,  and  so  delivered.  Dicks  v.  An- 
drews   (Ga.),   16-1070. 

'When  mortgage  constitutes  a  pref- 
erence. —  If  a  chattel  mortgage  is  executed 
more  than  four  months  before  bankruptcy 
which  creates  no  lien  on  specific  chattels,  and 
afterwards  within  the  four  months,  while  the 
mortgagor  is  insolvent,  he  separates  or  identi- 
fies certain  chattels  and  agrees  that  the  mort- 
gage shall  apply  to  them,  the  lien  is  created 


then  for  the  first  time  and  constitutes  a  pref- 
erence within  the  meaning  of  the  national 
bankruptcy  act.  First  Nat.  Bank  v.  Johnson 
(Neb.),  4-485. 

Set-off  of  mutual  debts.  —  A  bank  de- 
posit and  a  note  of  the  depositor  held  by  the 
bank  are  mutual  debts  which  are  subject  to 
be  set  oflf  against  each  other  under  section  68 
of  the  bankruptcy  act.  Booth  v.  Prete 
(Conn.),  15-306. 

The  setting  off  by  such  bank  of  the  amount 
of  the  deposit  against  the  amount  due  on  the 
note  is  not  a  transfer  of  property  by  the 
bankrupt  within  section  1,  subdivision  25,  of 
the  bankruptcy  act,  and  such  set-off,  if 
made  in  good  faith,  does  not  give  a  pref- 
erence within  section  60,  subdivision  a  of  the 
act  even  if  the  set-off  is  made  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy.     Booth  v.  Prete  (Conn.),  15-306. 

The  doctrine  of  set-off  is  not  enlarged  by 
the  provision  of  the  bankruptcy  act  (Act  July 
1,  1898,  §  68a;  1  Fed.  St.  Ann.  696)  that  in 
"  cases  of  mutual  debts  or  mutual  credits  be- 
tween the  estate  of  a  bankrupt  and  a  creditor 
.  .  .  one  debt  shall  be  set  off  against  the 
other;  "  and  therefore  a  bank  with  which 
funds  of  a  bankrupt  have  been  deposited  for 
a  special  purpose  cannot  set  off  against  the 
deposit  a  debt  due  from  the  bankrupt.  Wag- 
ner V.  Citizens'  Bank,  etc.,  Co.  (Tenn.),  19- 
483. 

Payment  of  attorney's  fees.  —  Legal 
services  contemplated  by  the  bankruptcy  act 
for  which  an  insolvent  debtor  contemplating 
bankruptcy  proceedings  may  contract  and  pay. 
In  re  Habegger   (U.  S.),  3-276. 

A  transfer  of  property  by  an  insolvent 
debtor,  in  contemplation  of  bankruptcy  pro- 
ceedings, to  an  attorney,  in  consideration  of 
the  latter  agreeing  to  perform  legal  services 
in  negotiating  with  the  creditors  of  the  debtor 
for  a  settlement  of  financial  difficulties  with- 
out resort  to  the  bankruptcy  court,  is  a  void- 
able preference,  and  the  property  so  trans- 
ferred may  be  recovered  by  the  trustee  of  the 
bankrupt  estate.  In  re  Habegger  (U.  S.), 
3-276. 

Who  may  sue  to  avoid  transfer.  —  A 
creditor  of  one  discharged  in  bankruptcy  can- 
not maintain  a  suit  to  set  aside  an  alleged 
fraudulent  transfer  of  the  property  of  the 
bankrupt,  although  such  transfer  may  have 
been  made  more  than  four  months  prior  to 
the  filing  of  the  petjition  in  bankruptcy. 
The  right  to  sue  for  and  subject  such  prop- 
erty to  the  payment  of  the  bankrupt's  debts 
is  vested  alone  in  the  trustee,  and  the  failure 
of  the  trustee  to  bring  such  suit  within  the 
time  prescribed  by  law  does  not  transfer  to 
the  creditor  the  right  to  do  so.  Euhl-Koble- 
gard  Co.  v.  Gillespie  (W.  Va.),  11-929. 

11.  Assets  op  Bankbupt. 
Decree   for   payment   of   money.  —  A 

bankrupt  and  his  trustee  may  join  in  pro- 
ceedings to  enforce  the  payment  of  money 
due  a  bankrupt  under  a  decree  granting  a 
divorce  to  his  wife  but  requiring  her  to  pay 
a  certain  fund  to  her  husband.  Camahan  V. 
Carnahan   (Mich.),  8-53. 
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Memberahip  in  stock  exohanse.  —  A 

bankrupt's  membership  in  a  stock  exchange 
is  an  asset  in  the  custody  and  possession  of 
the  federal  court  in  which  the  bankruptcy 
proceeding  is  pending,  and  therefore  that 
court  has  jurisdiction  of  a  petition  by  the 
bankrupt's  trustee  to  determine  the  conflict- 
ing claims  to  such  asset,  though  both  the 
bankrupt  and  the  adverse  claimant  are  citi- 
zens of  the  state  in  which  the  proceeding  is 
pending,  though  the  membership  is  personal 
in  its  character,  is  not  evidenced  by  any  cer- 
tificate, and  is  incapable  of  being  transferred 
except  with  the  approval  of  the  exchange,  and 
though  at  the  time  of  the  filing  of  the  peti- 
tion the  membership  has  been  sold  and  the 
proceeds  are  in  the  hands  of  the  exchange 
for  distribution  in  accordance  with  its  rules. 
O'Dell  V.  Boyden  (U.  S.),  10-239. 

Where  a  membership  in  a  stock  exchange 
is  personal  in  its  character  and  is  not  evi- 
denced by  any  certificate,  but  the  rules  of  the 
exchange  provide  that  it  may  be  transferred 
with  the  approval  of  the  exchange's  commit- 
tee on  admissions,  and  prescribe  the  manner 
in  which  the  proceeds  of  the  transfer  may  be 
disposed  of,  the  membership  is  a  pecuniary 
estate  which  passes  to  the  member's  trustee 
in  bankruptcy;  and  this  is  so  though  prior 
to  the  filing  of  the  petition  in  bankruptcy 
the  member  executed  a  paper  which  purported 
to  transfer  his  membership  to  another  person, 
but  which  was  ineflFectual  for  that  purpose 
because  of  noncompliance  with  the  rules  of 
the  exchange.  O'Dell  v.  Boyden  (U.  S.), 
10-239. 

Right  of  action  for  personal  injuries. 
—  A  right  of  action  for  damages  for  personal 
injuries  does  not  pass  to  the  person's  trustee 
in  bankruptcy  by  virtue  of  the  provisions  of 
the  national  bankruptcy  act,  that  "the  trus- 
tee .  .  .  shall  ...  be  vested  by  opera- 
tion of  law  with  the  title  of  the  bankrupt 
.  .  .  to  all  (5)  property  which  prior  to  the 
filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process 
against  him,  .  .  .  ( 6 )  rights  of  action  aris- 
ing upon  contracts  or  from  unlawful  taking 
or  detention  of  or  injury  to  his  property;  " 
and  the  bankruptcy  of  a  person  having  a  right 
of  action  for  tort  for  personal  injuries  is  not 
a  bar  to  an  action  by  such  person  on  his 
claim.     Sibley  v.  Nason  (Mass.),  12-938. 

The  right  of  the  plaintiflF  in  a  personal  in- 
jury action  to  recover,  as  an  element  of  dani- 
age,  wages  which  he  would  have  earned  ex- 
cept for  disability  caused  by  the  accident,  is 
not  lost  by  his  adjudication  in  bankruptcy 
subsequent  to  the  accident,  as  the  recovery  in 
such  a  case  is  not,  strictly  speaking,  for  the 
wages,  but  for  the  loss  of  time.  Sibley  v. 
Nason  (Mass.),  12-938. 

The  right  of  the  plaintiff  in  a  personal  in- 
jury action  to  recover,  as  an  element  of  dam- 
age, the  amount  of  bills  for  medical  attend- 
ance, is  not  lost  by  his  adjudication  in  bank- 
ruptcy, although  the  adjudication  may  be 
pleaded  in  bar  of  any  recovery  against  him 
for  such  medical  attendance.  Sibley  v.  Nason 
(Mass.),  12-938. 


Individual  property  of  unadjudioated 
partner.  —  Under  the  national  bankruptcy 
act,  1898,  a  partnership  is  a,  distinct  entity 
separate  from  the  partners  who  compose  it. 
It  owns  its  property  and  owes  its  debts  apart 
from  the  individual  property  of  its  members 
which  it  does  not  own,  and  apart  from  the 
individual  debts  of  its  members  which  it  does 
not  owe.  It  may  be  adjudged  bankrupt,  al- 
though the  partners  who  compose  it  are  not 
so  adjudicated.  Accordingly  the  trustee  of 
the  estate  of  a  bankrupt  partnership  is  not 
the  trustee  of  the  individual  property  of  the 
unadjudicated  partners  and  has  no  right 
to  administer  that  property,  nor  is  he  the 
trustee  or  the  assignee  of  the  claims  of  the 
partnership  creditors  or  their  agent  or  at- 
torney to  collect  those  claims  out  of  other 
than  the  partnership  property,  and,  where 
no  partner  is  adjudged  bankrupt,  he  has  no 
power  to  enforce  such  claims  against  any 
property  except  the  partnership  property,  or 
against  any  unadjudicated  partner  or  other 
person  who  has  none  of  the  partnership  prop- 
erty.   In  re  Bertenshaw   (U.  S.),  13-986. 

Where  a  partnership  is  adjudicated  bank- 
rupt, but  none  of  the  partners  is  adjudged  a 
bankrupt,  and  application  is  made  to  the 
court  to  order  an  unadjudicated  partner  to 
turn  over  his  property  to  the  trustee  of  the 
partnership  estate  for  administration  in 
bankruptcy,  the  court  of  bankruptcy  is  with- 
out jurisdiction  summarily  to  take  and  ad- 
minister, in  the  proceedings  against  the  part- 
nership, the  individual  estate  of  the  solvent 
partner  without  his  consent.  In  re  Berten- 
shaw (U.  S.),  13-986. 

Administration  of  partnership  and 
individual  property.  —  The  provisions  of 
the  national  bankruptcy  act  of  1898  that 
"  the  net  proceeds  of  the  partnership  property 
shall  be  appropriated  to  the  payment  of  the 
partnership  debts,  and  net  proceeds  of  the 
individual  estate  of  each  partner  to  the  pay- 
ment of  the  individual  debts,"  enunciates  a 
rule  of  administration  of  partnership  and  in- 
dividual property,  and  governs  only  such 
partnership  and  individual  property  as  the 
bankrupts  own  at  the  filing  of  the  petition 
and  such  as  has  been  previously  transferred 
fraudulently  or  in  such  a  manner  as  to  create 
a  voidable  preference.  Sergeant  v.  Blake  (U. 
8.),  15-58. 

12.  Title  to  Peopebty  of  Bankrupt. 

When  bankrupt's  title  is  divested.  >— 

Under  the  national  bankruptcy  act,  the  ap- 
pointment of  a  trustee  is  essential  to  divest 
a  bankrupt  of  the  title  to  his  property,  and 
therefore  an  adjudication  in  bankruptcy  does 
not  divest  the  bankrupt  of  the  title  to  a 
chose  in  action,  where  the  adjudication  is  had 
without  the  appointment  of  a  trustee.  Rand 
V.  Iowa  Central  R.  Co.  (N.  Y.),  a-542. 

In  an  action  to  recover  a  debt,  where  it 
appears  that  the  plaintiff  was  adjudicated  a 
bankrupt  after  the  accrual  of  the  cause  of 
action  and  before  the  beginning  of  the  suit, 
and  that  the  adjudication  in  bankruptcy  was 
had  without  the  appointment  of  a  trustee,  a 
judgment  for  the  plaintiff  will  protect  the  de- 


368 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


fendant  from  liability  to  any  trustee  in  bank- 
ruptcy who  may  be  subsequently  appointed. 
Rand  v.    Iowa  Central  R.  Co.  (N.  Y.),  9-542. 

13.  PowEBS  AND  Duties  of  Tbustbbs. 

Folder  to  sue  for  partition.  —  A  trustee 
in  bankruptcy  having  legal  title  with  no 
beneficial  interest  in  undivided  property  and 
no  duties  with  reference  to  the  undivided 
property  requiring  partition  for  the  benefit  of 
a  cestui  que  trust  is  not  in  general  such  a 
tenant  in  common  as  authorizes  him  to  sue 
for  partition.  Hobbs  v.  Frazier  (Fla.), 
16-558. 

The  federal  bankruptcy  statute  contains  no 
express  authority  to  a  trustee  in  bankruptcy 
to  sue  for  partition  of  the  property  of  the 
bankrupt,  the  title  to  which  is  by  law  vested 
in  the  trustee  in  bankruptcy  for  the  pur- 
pose of  paying  the  debts  of  the  bankrupt, 
and  the  nature  of  the  trustee's  power  and 
duties  does  not  necessarily  make  the  right  to 
sue  for  partition  exist  by  implication.  A 
sale  of  tiie  bankrupt's  interest  may  be  made 
without  partition,  and  this  may  be  sufficient 
for  debt-paying  purposes.  Hobbs  v.  Frazier 
(Fla.),  16-558. 

Where  a  trustee  in  bankruptcy  sues  for  the 
partition  of  property  and  merely  alleges  that 
he  "  is  desirous  of  obtaining  a  partition  and 
division  of  the  said  premises,"  and  it  does  not 
in  any  way  appear  that  partition  is  essential 
to  the  statutory  duties  of  such  trustee,  or 
that  the  bankruptcy  court  has  authorized  the 
proceeding,  or  that  it  is  necessary  fully  to 
protect  the  rights  of  those  interested  in  the 
estate  of  the  bankrupt,  the  right  of  the  trus- 
tee in  bankruptcy  to  sue  for  partition  is  not 
apparent.  Hobbs  v.  Frazier  (Fla.),  46-558. 
Duty  to  pay  taxes.  —  Under  the  national 
bankruptcy  act  of  1898  it  is  the  duty  of  a 
trustee  to  pay,  in  advance  of  dividends,  all 
taxes  due  and  owing  by  a  bankrupt,  includ- 
ing taxes  assessed  upon  mortgaged  property 
which  the  trustee  has  relinquished  to  the 
mortgagee  creditors.  Chattanooga  v.  Hill 
(U.S.),  3-237. 

14.  Composition. 

Effect  as  disoIiaTge.  —  Where  a  bankrupt 
offers,  under  the  bankruptcy  act,  a  composi- 
tion to  his  creditors  which  is  accepted 
by  the  creditors,  and  .  confirmed  by  the 
bankruptcy  court,  so  long  as  the  order  con- 
firming the  composition  stands,  it  has  the 
effect  of  a  discharge  and  bars  all  remedies 
for  the  enforcement  of  claims  by  creditors, 
either  against  the  debtor  or  his  property. 
Turner  v.  Hudson   (Me.),  18-600. 

Jnrisdiction.  of  state  oonrt  to  annul. 
—  When  a  debtor  has  been  discharged  from 
his  debts  on  a  composition  in  bankruptcy,  a 
bill  in  equity  by  a  creditor,  charging  that 
the  debtor  fraudulently  concealed  and  omitted 
from  his  schedule  of  assets  filed  in  the  bank- 
ruptcy court  money  and  property  of  his  own 
which  should  have  been  included  therein,  and 
that  the  creditor  relying  upon  the  correct- 
ness of  the  schedules  was  induced  thereby  to 
accept  the  composition,  does  not  lie,  in  the 
state  court,  at  least,  to  reach  the  property 


thus  concealed  and  omitted,  and  apply  it  to 
the  pajqnent  of  the  creditor's  claim.  Turner 
V.  Hudson  (Me.),  18-600. 

15.  Decree  of  Dibchaboe. 

Collateral  attack.  —  A  decree  of  dis- 
charge in  bankruptcy  under  the  national 
bankruptcy  act,  in  due  form  on  its  face,  can- 
not be  attacked  collaterally.  Custard  v. 
Wigderson   (Wis.),  10-740. 

Annulment  by  state  court.  —  A  dis- 
charge in  bankruptcy  cannot  be  annulled  or 
disregarded  by  a  state  court.  It  must  be 
attacked  for  fraud  in  its  procurement  in  the 
federal  courts  if  anywhere.  And  the  same 
rule  applies  to  fraud  in  the  proceedings  for 
a  bankruptcy  composition.  Turner  v.  Hud- 
son (Me.),  18-600. 

16.  Revival  of  Debts. 

Promise  by  debtor  in  general.  —  The 

effect  of  a  discharge  in  bankruptcy  is  to  ex- 
tinguish the  bankrupt's  debt;  and  a  promise 
by  a  debtor  to  revive  a  discharged  debt  must 
be  clear,  express,  distinct,  unequivocal,  and 
without  qualification  or  condition  before  it 
will  be  enforceable  against  him.  Moore  v. 
Trounstine  (Ga.),  7-971. 

In  an  action  on  notes  given  by  a  person 
afterwards  discharged  in  bankruptcy  under 
the  national  bankruptcy  act,  which  is  sought 
to  be  maintained  on  the  ground  that  the 
bankrupt,  subsequent  to  his  discharge,  prom- 
ised to  pay  the  notes,  it  is  error  to  direct 
a  verdict  for  the  plaintiff,  where  the  evidence 
as  to  whether  the  promise  was  made  is  con- 
flicting. Custard  v.  Wigderson  (Wis.), 
10-740. 

Iietter  to  creditors.  —  A  debt  discharged 
in  bankruptcy  held  to  be  revived  by  a  letter, 
from  the  discharged  bankrupt  to  the  cred- 
itors, the  promise  being  sufficiently  clear,  cer- 
tain, and  explicit,  and  not  conditional. 
Sundling  V.  Willey  (S.  Dak.),  9-644. 

Promise  before  discbarge.  —  A  promise 
by  a  debtor  to  pay  a  previously  existing  debt 
to  his  creditor,  made  after  the  former's  ad- 
judication as  a  bankrupt,  but  before  his  dis- 
charge, will  not  be  impaired  by  a  subse- 
quently acquired  discharge.  Moore  v.  Troun- 
stine  (Ga.),  7-971. 

A  promise  to  pay  a  pre-existing  debt,  made 
by  a  bankrupt  after  his  adjudication  as  such, 
but  before  his  discharge,  will  not  be  impaired 
by  a  subsequent  discharge.  Dicks  v.  An- 
drews (Ga.),  16-1070. 

Part  payment.  —  The  moral  obligation 
to  pay  the  former  indebtedness  is  a  sufficient 
consideration  for  a  new  promise,  but  in  order 
to  revive  a  liability  upon  a  claim  discharged 
in  bankruptcy  there  must  be  an  express  prom- 
ise to  pay  the  specific  debt.  A  promise  can- 
not be  implied  from  the  fact  of  part  payment 
or  other  circumstances.  Needham  v.  Mat- 
thewson  (Kan.),  19-146. 

17.  Ancillary  Jdbisdiotion  of  Banketjptcy 
Coubt. 
Compelling  surrender  of  property  of 
trustee.  —  Where  a  corporation  or  an  in- 
dividual has  been  adjudicated  a  bankrupt  in 
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a  district  court  of  tlie  United  States,  a  dfa- 
triot  court  in  another  district  has  power  to 
compel  the  delivery  of  property  within  its 
jurisdiction,  belonging  to  the  bankrupt,  to 
the  trustees  in  bankruptcy,  and,  consequently, 
the  dismissal  of  a  proceeding  to  compel  such 
delivery,  on  the  ground  that  the  court  is 
without  jurisdiction,  is  erroneous.  In  any 
case  where  the  original  court  of  bankruptcy 
could  act  summarily,  another  court  of  bank- 
ruptcy, sitting  in  another  district,  can  do  so 
in  aid  of  the  court  of  original  jurisdiction. 
Babbitt  v.  Dutcher   (U.  S.),  17-969. 

18.  Appeals  in  Bankbitptcy. 

Appellate  jurisdiction.  —  Under  para- 
graph a  of  section  24  of  the  bankruptcy  act, 
the  supreme  court  of  the  United  States  and 
the  circuit  court  (jf  appeals  of  the  United 
States  have  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  from  which 
they  have  appellate  jurisdiction  in  other 
cases;  under  paragraph  &  of  the  same  sec- 
tion the  several  circuit  courts  of  appeals  have 
jurisdiction  to  revise  in  matters  of  law,  upon 
petition,  the  proceedings  of  the  several  in- 
ferior courts  of  bankruptcy  within  their  juris- 
diction; and  under  paragraphs  a  and  6  of  sec- 
tion 25  the  circuit  courts  of  appeals  and  the 
supreme  court,  respectively,  have  jurisdiction 
of  appeals  in  bankruptcy  proceedings  in  cer- 
tain specified  cases.  The  proceeding  by  peti- 
tion under  section  246  is  designed  to  enable 
the  circuit  court  of  appeals  to  review  ques- 
tions of  law  arising  in  bankruptcy  proceed- 
ings, and  is  not  intended  as  a  substitute  for 
the  right  of  appeal  upon  controverted  ques- 
tions of  fact  under  the  right  of  appeal  given 
in  controversies  arising  in  bankruptcy  pro- 
ceedings by  section  24a,  or  the  special  appeal 
given  in  certain  cases  under  section  25. 
Coder  v.  Arts   (U.  S.),  16-1008. 

What  constitutes  proceeding  in 
bankruptcy.  —  Where  a  creditor  of  a  volun- 
tary bankrupt  files  with  the  trustee  in  bank- 
ruptcy a  claim  upon  certain  promissory  notes, 
and  asks  that  such  notes  be  allowed  as  a 
proper  claim  against  the  assets  in  the  hands 
of  the  trustee  to  be  administered,  and  states, 
in  his  claim,  that  he  holds  a  mortgage  as 
security  for  payment  of  the  debt,  which  it  is 
his  purpose  to  maintain  and  upon  which  he  is 
entitled  to  priority  in  the  distribution  of  the 
assets,  the  presentation  of  the  claim  must  be 
considered  as  the  institution  of  a  proceeding 
in  bankruptcy,  as  distinguished  from  a  con- 
troversy arising  in  the  course  of  bankruptcy 
proceedings,  and  consequently  the  appropriate 
appellate  jurisdiction  in  such  a  case  is  to  be 
determined  by  the  provisions  of  the  bank- 
ruptcy act  governing  appeals  in  bankruptcy 
proceedings.     Coder  v.  Arts  (U.  S.),  16-1008. 

A  proceeding  instituted  by  petition  and 
citation  in  a  court  of  bankruptcy  to  determine 
■adverse  claims  to  property  is  a  "  controversy 
arising  in  a  bankruptcy  proceeding"  (Bank- 
ruptcy Act  1898,  §  24a;  1  Fed.  St.  Ann. 
593)  which  may  be  reviewed  on  appeal,  re- 
gardless of  whether  the  petiton  is  filed  by  the 
trustee  in  bankruptcy  or  by  an  adverse  claim- 
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ant  of  the  property.     Thomas  v.  Woods   (U. 
S.),  19-1080. 

A  proceeding  instituted  by  a  trustee  in 
bankruptcy  in  the  bankruptcy  court  to  have 
certain  liens  on  and  claims  to  property  of 
the  estate  declared  void,  and  the  property 
sold,  is  a  "  controversy  arising  in  a  bank- 
ruptcy proceeding"  (Bankruptcy  Act  1898, 
§  24a;  1  Fed.  St.  Ann.  593)  and  therefore 
is  reviewable  on  appeal.  Thomas  v.  Woods 
(U.  S.),   19^1080. 

Appeal  or  petition  for  review.  —  In 
such  a  case  as  that  above  considered,  where 
the  amount  of  the  claim  exceeds  $500,  the 
proper  remedy  of  the  party  aggrieved  by  a 
judgment  of  the  district  court  allowing  or 
rejecting  the  same  is  by  appeal  to  the  cir- 
cuit court  of  appeals  under  section  25a  of 
the  bankruptcy  act,  and  not  by  petition  for 
review  under  section  246.  Such  an  appeal 
brings  before  the  appellate  court  both  the 
validity  of  the  claim  and  the  lien  asserted 
securing  the  debt,  the  former  directly  and  the 
latter  incidentally.  Coder  v.  Arts  (U.  S.), 
16-1008. 

Appeal  to  federal  supreme  court.  ^ 
In  such  a  case,  where  the  amount  of  the 
claim  exceeds  $2,000,  a  further  appeal  lies  to 
the  supreme  court  of  the  United  States  under 
subdivision  1  of  section  255  of  the  bank- 
ruptcy act,  without  obtaining  the  certificate 
mentioned  in  subdivision  2  of  that  section, 
since  the  claim,  together  with  the  lien  as- 
serted thereon,  presents  a  case  for  the  con- 
struction of  the  bankruptcy  act  which  might 
be  brought  to  the  federal  supreme  court  under 
section  709  of  the  Revised  Statutes,  were  the 
case  decided  by  the  highest  court  of  a  state. 
Coder  v.  Arts  (U.  S.),  16-1008. 

Record  on  appeal.  —  Where  an  appeal 
has  been  taken  to  the  supreme  court  of  the 
United  States  from  a  judgment  of  the  circuit 
court  of  appeals,  under  the  bankruptcy  act, 
the  latter  court  has  power  to  make  its  find- 
ings of  fact  and  conclusions  of  law  a  part 
of  the  record  by  an  order  made  within  the 
time  limited  for  taking  an  appeal,  and  to 
direct  that  the  same  be  filed  nilno  pro  tunc 
as  of  the  date  the  judgment  entertained. 
Coder  v.  Arts  (U.  S.),  16-1008. 

Conclusiveness  of  findings  by  circuit 
court  of  appeals.  —  On  an  appeal  to  the 
supreme  court  of  the  United.  States  by  a  trus- 
tee in  bankruptcy  from  a  judgment  of  the 
circuit  court  of  appeals  allowing  a  claim 
against  the  bankrupt  estate  and  adjudging 
that  a  mortgage  held  by  the  claimant  as  se- 
curity is  valid,  the  findings  of  fact  made  by 
the  circuit  court  of  appeals  are  conclusive, 
and  consequently,  where  that  court  has  found, , 
as  facts,  that  neither  the  mortgagee  nor  any 
of  his  agents  had  reasonable  cause  to  believe 
that  the  debtor  intended  to  give  a  preference 
by  making  the  mortgage,  and  that  the  debtor 
did  not  make  the  mortgage  with  any  intent 
or  purpose  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors,  the  judgment  appealed 
from  cannot  be  reversed  on  the  ground  that 
tlie  mortgage  in  question  was  a  fraudulent  or 
preferential  transfer.  Coder  v.  Arts  (U.  S.), 
16-1008. 
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BANKS  AND  BANKING. 

1.  Banking  Business  in  Genebal,  370. 

2.  Regulation  and  Contbol,  370. 

3.  Officebs  and  Agents,  370. 

a.  Powers,  duties   and  liabilities  in 

general,  370. 

b.  Liability  for  making  false  reports, 

371. 

4.  Stock  and  Stockhoidebs,  371. 

5.  Deposits,  371. 

a.  Respective    duties    of    bank    and 

depositor,  371. 

b.  Liability  of  bank,  371. 

(1)  In  general,  371. 

(2)  Embezzlement  by  employee, 

372. 
e.  Recovery  of  money  deposited,  372. 

6.  COLtECTlONS,  372. 

7.  Insolvency,  373. 

8.  Savings  Banks,  373. 

a.  Rules  and  by-laws,  373. 

b.  Liability   for   payment  to  wrong 

person,  373. 

c.  Savings  bank  trusts,  374. 

9.  National  Banks,  374. 

a.  False  entries  in  books,  374. 

b.  False  reports  to  comptroller,  374. 

c.  Misapplication  of  funds  by  officers, 

374. 

d.  Civil   liability  for  false  reports, 

375. 

e.  Suits   by   and   against   receivers, 

375. 

f.  Rights    and    liability    of    stock- 

holders, 375. 

See  Bills  and  Notes;  Checks. 

Cashier  of  bank  as  party  to  action  by  bank 
within  rule  as  to  testimony  regarding 
transactions  with  decedents,  see  Wit- 
nesses, 3  c  (1). 

Liability  of  surety  of  bank  officer  for  defalca- 
tion after  term  of  office,  see  Subett- 
SHIP,  3  c. 

Payment  of  debt  to  bank  as  agent  of  mort- 
gagee, see  Mobtgages  and  Deeds  of 
Tbust,  10  a. 

Running  of  statute  of  limitations  against 
action  by  receiver  of  bank  against  di- 
rectors, see  Limitation  of  Actions, 
6  b  (3). 

Set-off  against  assignee  of  stock  in  liquida- 
tion, see  Set-Off  and  Countebolaim, 
1  a. 

1.  Banking  Business  in  General. 
Wliat  oonstitntes.  —  A  corporation  en- 
•  gaged  in  the  general  business  of  operating  a 
department  store,  which  receives  moneys  up 
to  $500  from  any  one  desiring  to  deposit  with 
it,  issues  passbooks  evidencing  such  deposits, 
pays  interest  on  the  amounts  deposited,  and 
pays  the  principal  sum  deposited,  with  inter- 
est thereon,  on  demand,  in  money  or  goods  at 
the  election  of  the  depositor,  is  within  the 
terms  of  the  Wisconsin  statute  which  de- 
clares the  soliciting,  receiving,  or  accepting 
of  money  on  deposit  as  a  regular  business  by 
a  person  or  corporation  to  be  a  banking  busi- 


ness, whether  such  deposit  is  made  subject 
to  check  or  is  evidenced  by  a  certificate  of  de- 
posit, a  pass-book,  a  note,  a  receipt,  or  other 
writing.  MacLaren  v.  State  (Wis.),  18-826. 
Bigbt  to  engage  in  banking.  —  Bank- 
ing is  a  lawful  business,  in  which  it  is  the 
inherent  right  of  every  citizen  to  engage. 
Ex  p.  Pittman  (Nev.),  20-1319. 

2.  Regulation  and  Contbol. 

Poxrev  to  reg^ilate.  —  The  banking  busi- 
ness may  be  regulated,  but  not  prohibited,  and 
it  is  not  only  within  the  power  but  it  is  the 
duty  of  the  legislature  to  regulate  the  busi- 
ness so  as  to  reduce  failures  to  a  minimum. 
Ex.  p.  Pittman  (Nev.),  20-1319. 

Begnlations  as  to  property.  —  The  pro- 
visions of  the  Indiana  statute  regulating  pri- 
vate banking  which  reqmre  that  "the  real 
estate,  bank  furniture,  and  fixtures "  of  a 
private  bank  "shall  not  constitute  more  than 
one-third  in  amount  and  value  of  the  entire 
capital  of  such  bank,"  and  that  a  private 
banker  shall  make  oath  that  "  the  responsi- 
bility and  net  worth  of  the  individual  mem- 
bers of  such  firm,  partnership,  or  individual 
is  equal  to  an  amount  at  least  double  the 
amount  of  capital  paid  into  such  bank,"  are 
not,  in  their  application  to  bankers  already 
in  business,  unconstitutional  as  taking  the 
property  of  such  bankers  by  law  without  just 
compensation,  or  as  depriving  them  of  their 
property  without  due  process  of  law,  or  as 
denying  them  the  equal  protection  of  the 
laws,  or  as  granting  special  privileges  and 
immunities.  State  v.  Richcreek  (Ind.),  10- 
899. 

Private  banking.  —  The  provision  of  the 
Indiana  statute  regulating  private  banking, 
which  requires  an  individual,  or  one  member 
of  a  firm,  conducting  a  banking  business 
under  the  act  to  be  a  resident  of  Indiana,  is 
not  unconstitutional.  State  v.  Richcreek 
(Ind.),  10^899. 

Receipt  of  deposits  by  department 
istore.  —  Independent  of  any  constitutional 
authority,  there  is  no  doubt  of  the  right  of 
the  legislature  to  regulate  banking,  nor  can 
there  be  any  doubt  of  its  power  to  regulate 
a  business  carried  on  by  a  department  store 
corporation  of  receiving  moneys  on  deposit, 
paying  interest  thereon,  and  paying  the  prin- 
cipal sum  deposited,  with  interest,  on  demand, 
in  money  or  goods,  at  the  election  of  the  de- 
positor, even  though  such  business  should  be 
held  not  to  constitute  banking.  MacLaren  v. 
State  (Wis.),  18-826. 

It  is  competent  for  the  legislature  to  define 
such  a  business  as  that  above  described  as 
banking,  even  though  it  is  not  such  in  fact, 
and  to  throw  around  it  the  general  safeguards 
provided  for  the  banking  business  proper. 
MacLaren  v.  State  (Wis.),  18-826. 

3.  Officers  and  Agents. 

a.  Powers,  duties  and  liabilities  in  general. 

Limitation  of  actions  against  directors  for 
making  unlawful  loans,  see  Limitatioii 
OP  Actions,  4  a  (2)    (e). 

President.  —  Under  an  Iowa  statute  pro- 
viding that  a  state  bank  shall  be  mana 
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by  its  board  of  directors,  a  state  bank  is 
bound  by  an  act  done  by  its  president  with- 
out express  authorization,  where  the  president 
has  for  several  years  performed  similar  acts 
with  the  full  acquiescence  of  the  directors, 
irrespective  of  whether  the  act  is  one  in- 
herently pertaining  to  the  office  of  president. 
Griffin  v.  Erskine  (Iowa),  9-1193. 

Cashier.  —  The  indorser  of  a  promissory 
note  held  by  a  bank  is  not  released  from  lia- 
bility by  the  action  of  the  bank's  cashier  in 
receiving  money  for  interest  in  advance  on 
the  note  and  agreeing  to  extend  the  time  of 
payment,  unless  such  action  is  expressly  au- 
thorized or  is  ratified  by  the  bank,  as  the 
cashier  has  no  implied  authority  to  release 
the  bank's  security.  Bank  of  Ravenswood  v. 
Wetzel   (W.  Va.),  6-48. 

Directors.  —  The  powers  and  duties  of 
the  directors  of  a  bank  and  the  liability  for 
acts  of  the  employees  stated.  Mason  v. 
Moore  (Ohio),  4^240. 

Impntatioa  of  knoTvIedge  of  bank's 
condition.  —  The  directors  of  a  bank  are 
not  held,  as  a  matter  of  law,  to  know  of  its 
affairp,  or  what  its  books  and  papers  would 
show,  and  such  knowledge  cannot  be  imputed 
to  them  for  the  purpose  of  charging  them 
with  liability.  Mason  v.  Moore  (Ohio), 
4-240. 

b.  Liability  for  making  false  reports. 

In  a  criminal  prosecution  against  an  officer 
of  a  bank  for  making  a  false  report  to  the 
state  bank  examiner,  preceding  reports  made 
by  the  defendant  are  admissible  for  the  pur- 
pose of  showing  his  intention  in  making  the 
report  in  question.  State  v.  Jackson  (S. 
Dak.),  16-87. 

In  such  a  case  a  ruling  of  the  trial  judge 
fixing  one  year  from  the  report  in  question  as 
the  period  covering  the  dates  of  such  other 
reports  is  a  proper  exercise  of  his  discretion. 
State  V.  Jackson   (S.  Dak.),  16-87. 

In  such  a  case  an  instruction  that  "  an 
overdraft  arises  when  a  customer  of  a  bank 
draws  from  that  bank  more  money  than  is 
standing  to  his  credit  in  his  account  with  the 
bank,  and  such  a  sum  so  appearing  from  the 
deposit  account  to  be  withdrawn  in  an  over- 
draft, and  would  be  so  reported  to  the  public 
examiner  in  such  a  repor''  as  the  one  involved 
in  this  case,"  is  correct.  State  v.  Jackson 
(S.  Dak.),  16-87. 

The  report  made  by  a  bank  officer  to  the 
state  bank  examiner  must  agree  with  the 
books  of  the  bank  in  the  statement  of  assets 
and  liabilities  and  in  the  names  by  which 
such  assets  and  liabilities  are  called.  State 
V.  Jackson  (S.  Dak.),  16-87. 

4.  Stock  and  Stockholdebs. 

A  by-law  of  a  national  bank,  enacted  pur- 
suant to  an  Act  of  Congress  necessitating  the 
production  of  an  old  certificate  of  stock  be- 
fore the  issuance  of  a  new  certificate  to  take 
its  place,  will  not  impair  the  authority  of 
the  chancellor  to  order  the  bank  to  issue  a 
new  certificate  of  stock  where  the  person  who 
is  in  possession  of  the  old  certificate  after 


service  of  constructive  process  fails  to  appear. 
Letcher  v.  German  Nat.  Bank  (Ky.),  20'-815. 

5.  Deposits. 
a.  Respective  duties  of  bank  and  depositor. 

Duty  of  bank  to  depositors.  — '  A  bank 
is  the  debtor  of  its  depositors,  and  is  under 
obligation  to  keep  careful  and  faithful  ac- 
coimts  with  them,  to  scrutinize  checks,  and  to 
exercise  proper  care  and  skill  to  prevent  or 
discover  fraud.  Brown  v.  Lynchburg  Na- 
tional Bank   (Va.),  17-119. 

Duties  of  depositor.  —  A  bank  deposi- 
tor is  under  obligations  to  the  bank  to  ex- 
amine, within  a  reasonable  time  and  with 
ordinary  care,  the  account  rendered  in  the  pass 
book  and  vouchers  returned  by  the  bank  to 
him,  and  to  report  any  errors  discovered  with- 
out unreasonable  delay.  The  examination 
need  not  be  so  minute  as  to  exclude  any  pos- 
sibility of  error,  but  it  should  be  made  in 
good  faith  and  with  ordinary  diligence,  and 
such  care  should  be  used  as  is  required  by 
the  circumstances  of  the  particular  case. 
Brown  v.  Lynchburg  National  Bank  (Va.), 
17-119. 

b.  Liability  of  bank. 

(1)   In  general. 

Unantborized  deposit  of  public  funds. 

—  Where  a  county  treasurer,  acting  in  excess 
of  his  authority,  sends  tax  receipts  to  a  bank 
and  authorizes  it  to  receive  the  money  there- 
on and  deliver  the  receipts  to  the  taxpayers, 
the  deposit  of  the  money  in  the  bank,  or  its 
retention  by  the  bank,  is  wrongful,  and  the 
bank  holds  the  money  charged  with  a  trust 
in  favor  of  the  county.  Page  County  v. 
Rose  (Iowa),  8-114. 

Where  a  county  treasurer  sends  a  bank 
specific  tax  receipts  and  authorizes  it  to  col- 
lect the  taxes  and  deliver  the  receipts  to  the 
taxpayers,  the  bank  is  chargeable  as  a  trus- 
tee of  the  moneys  thus  collected,  and  the 
county  may  establish  the  trust  against  the 
insolvent  estate  of  the  bank  in  the  hands  of 
its  receiver  or  assignee.  Page  County  v. 
Rose  (Iowa),  8-114. 

Improper  withdra-wal  of  trust  funds. 

—  If  a  bank  has  notice  or  knowledge  that  a 
breach  of  trust  is  being  committed  by  the 
improper  withdrawal  of  deposited  funds,  it 
becomes  responsible  for  the  wrong  done,  and 
may  be  made  to  replace  the  funds.  Accord- 
ingly where  funds  of  an  insolvent  corporation 
are  deposited  in  a  bank  by  the  receiver  of 
the  corporation  appointed  by  an  order  of 
court,  of  which  the  bank  has  knowledge,  pro- 
viding that  the  funds  shall  be  paid  out  only 
on  checks  signed  by  the  receiver  and  counter- 
signed by  the  judge,  and  the  bank  pays  out 
the  funds  on  checks  not  countersigned  as  pro- 
vided, the  creditors  of  the  corporation  to 
whom  the  receiver  sustains  a  fiduciary  rela- 
tion may  hold  the  bank  liable  for  loss  sus- 
tained by  reason  of  such  unauthorized  pay- 
ment of  the  funds.  American  Nat.  Bank  v. 
Fidelity,  etc.,  Co.    (Ga.),  12-666. 

Where  in  such  a  case  the  creditors  or  the 
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obligee  in  a  bond  given  by  the  receiver  for 
the  faithful  performance  of  his  duties  relat- 
ing to  the  funds  upon  a  breach  of  trust  by 
the  receiver,  participated  in  by  the  bank, 
bring  suit  and  recover  judgment  against  the 
receiver  and  the  surety  on  the  bond,  and  the 
surety  pays  the  judgment,  such  surety  is 
subrogated  to  the  rights  of  the  creditors  to 
enforce  the  liability  incurred  by  the  bank  on 
account  of  its  participation  in  the  breach  of 
trust  by  the  fiduciary.  American  Nat.  Bank 
V.  Fidelity,  etc.,  Co.   (Ga.),  12-666. 

Refusal  to  pay  cbeck.  —  The  liability  of 
a  bank  for  refusal  to  pay  a  cheek  where  the 
bank  has  set  off  a  deposit  against  the  debt. 
Callahan  v.  Bank   (S.  Car.),  2-203. 

Conclasiveness  of  balance  shoivii  by 
book.  —  A  balance  struck  in  a  pass  book  is, 
in  effect,  an  account  stated  between  the  bank 
and  the  depositor,  which  will  operate  as  an 
estoppel  against  the  bank  unless  impeached 
for  fraud  or  error.  Greenhalgh  Co.  v.  Farm- 
ers' Nat.  Bank  (Pa.),  18-330. 

Individual  dealings  between  de- 
positor and  cashier.  —  In  an  action  to  re- 
cover the  amount  of  certain  checks  alleged 
to  have  been  deposited  by  the  plaintiff  with 
the  defendant  bank  in  the  usual  course  of 
banking  business,  and  claimed  by  the  defend- 
ant to  have  been  loaned  by  the  plaintiff  to 
the  defendant's  cashier  individually,  it  is 
proper  for  the  court  to  refuse  to  charge  that 
if  the  plaintiff's  treasurer  and  the  defend- 
ant's cashier  made  an  arrangement  whereby 
the  amount  of  the  checks  was  intended  as  an 
individual  loan  to  the  cashier  and  was  re- 
ceived by  him  as  such,  there  can  be  no  re- 
covery, because  those  officers  of  the  parties 
might  have  made  such  an  arrangement  with- 
out authority.  Greenhalgh  Co.  v.  Farmers' 
Nat.  Bank  (Pa.),  18-330. 

(2)   Embezzlement  by  employee. 

Negligence    as    question    for    jury.  — 

In  an  action  against  a  bank  to  recover  a  bal- 
ance alleged  to  be  due  to  the  plaintiff  on  a 
deposit  account,  where  the  evidence  shows 
that  the  amount  sought  to  be  recovered  was 
embezzled  by  an  employee  or  employees  of 
the  bank,  and  charged  by  such  employee  or 
employees  to  the  plaintiff's  account;  that  the 
embezzlement  covered  a  period  of  about  three 
years,  the  money  being  taken  from  time  to 
time  in  small  sums;  that  during  such  period 
the  bank  rendered  monthly  statements  to  the 
plaintiff,  consisting  of  his  canceled  checks  for 
the  month,  a  machine-made  slip  purporting 
to  contain  a  list  of  such  checks,  and  a  state- 
ment showing  the  totals  of  debits  and  credits 
and  the  balance  to  the  credit  of  the  plaintiff; 
that  the  plaintiff  examined  such  statements 
to  a  certain  extent,  but  failed  to  discover  the 
embezzlement  until  he  was  notified  by  the 
bank  that  he  had  overdrawn  his  account;  and 
that  upon  such  notification  he  made  a  further 
examination  of  the  monthly  statement  and 
discovered,  without  difficulty,  that  the  lists 
of  cheeks  returned  therewith  contained  false 
entries  aggregating  the  amount  of  the  em- 
bezzlement, the  question  whether  the  plaintiff 


has  been  guilty  of  such  negligence  as  to  pre- 
clude his  recovery  should  be  submitted  to  the 
jury,  and  it  is  error  for  the  court  to  direct 
a  verdict  in  favor  of  the  defendant.  Brown 
V.  Lynchburg  National  Bank  (Va.),  17-119'. 

c.  Recovery  of  money  deposited. 

Limitation  of  actions  to  recover  deposits,  see 

Limitation  of  Actions,  4  a  (2)   (a). 
Set-off  of  unmatured  notes  against  balance  of 
depositor,   see   Bankbuptct;    Gabnish- 
MENT,  3  b.' 
Demand    as    condition    precedent.  ^ 
A  mere  oral  request  for  payment  is  not  a 
sufficient   demand   to   enable   a   depositor   to 
maintain  an  action  against  a  bank  to  recover 
money    deposited.     Stapf    v.    First   National 
Bank   (Ind.),  6-631. 

Set-off  of  claim  against  depositor.  — 
In  an  action  by  a  depositor  against  a  bank 
to  recover  money  deposited,  the  defendant  is 
entitled  to  set  off  a  certificate  of  deposit, 
issued  by  another  bank  and  deposited  by  the 
plaintiff,  which  it  has  been  unable  to  collect 
by  the  exercise  of  due  diligence  in  forward- 
ing for  collection  and  bringing  suit  for  non- 
payment, especially  where  it  appears  that 
the  bank  issuing  the  certificate  has  had  no 
property  subject  to  execution  at  any  time 
since  tlie  deposit  of  the  certificate  by  the 
plaintiff  with  the  defendant.  Stapf  v.  First 
National  Bank  (Ind.),  6-631. 

The  rule  that  a  bank  may  set  off  a  deposit 
against  the  depositor's  indebtedness  does  not 
apply  to  a  special  deposit  or  a  deposit  for  a 
specific  purpose;  and  therefore  where  money 
is  deposited  with  a  bank  to  the  credit  of  an 
insolvent  corporation,  to  be  distributed  among 
all  the  creditors,  pursuant  to  a  meeting  of 
creditors  at  which  the  bank  was  represented 
by  its  president  who  assented  to  the  plan, 
the  bank  is  estopped  to  assert  the  right  of 
set-off  in  respect  to  such  deposit.  Wagner  v. 
Citizens'  Bank,  etc.,  Co.  (Tenn.),  19-483. 

6.  Collections. 

Title  to  money  collected.  —  The  title 
to  the  proceeds  of  a  check  forwarded  for  col- 
lection under  a  general  indorsement  in  blank. 
Continental  Nat.  Bank  v.  First  Nat.  Bank 
(Miss.),  2-116. 

Iiien  on  money  collected.  —  Where  a 
bank  has  collected  a  sight  draft  sent  to  it  by 
a  correspondent  bank  with  instructions  to 
"  return  at  once  if  not  paid,"  it  is  not  de- 
prived of  its  lien  on  the  proceeds  of  the 
collection  by  the  fact  that  it  held  the  draft 
for  several  days  before  collecting  it,  awaiting 
the  arrival  of  the  goods  for  which  it  was 
drawn,  if  in  so  doing  it  acted  in  accordance 
with  the  established  course  of  dealing  be- 
tween it  and  the  correspondent  bank.  Garri- 
son V.  Union  Trust  Co.   (Mich.),  5-813. 

Where  a  bank  receives  for  collection  from 
a  correspondent  bank  a  draft  bearing  an  un- 
qualified general  indorsement  with  no  notice 
that  the  latter  is  not  the  real  owner  thereof, 
the  collecting  bank  is  entitled  to  a  lien  on 
the  proceeds  of  the  collection  for  the  balance 
which  it  has  on  deposit  with  the  correspond- 
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ent  bank;  and  it  is  entitled  to  this  lien  as 
against  the  real  owner  of  the  draft.  Garri- 
son V.  Union  Trust  Co.   (Mich.),  5-813. 

Where  a  bank  sends  to  another  bank  for 
collection  a  draft  bearing  unqualified  general 
indorsements,  the  fact  that  the  draft  has  a 
"  collection  number  "  stamped  upon  it  is  not 
of  itself  sufficient  to  charge  the  collecting 
bank  with  notice  that  the  forwarding  bank 
does  not  own  the  paper,  but  holds  it  for  col- 
lection merely.  Garrison  v.  Union  Trust  Co. 
(Mich.),  5-813. 

Mingling  collections  nith  general 
assets.  —  The  right  of  a  bank  to  which  a 
paper  is  forwarded  for  collection  to  mingle 
the  proceeds  with  the  general  assets.  State 
ex  rel.  North  Carolina  Corp.  Commission  v. 
Merchants',  etc.,  Bank   (N.  Car.),  2-537. 

Sending  instrument  to  payor.  —  It  is 
negligence  for  a  bank  with  which  a  note  or 
certificate  of  deposit  or  other  obligation  is 
deposited  for  collection  to  send  it  directly  to 
the  payor  for  collection,  unless  it  acts  in 
obedience  to  the  depositor's  instructions. 
First  National  Bank  v.  Bank  of  Whittier 
(111.),  5-653. 

Liability  for  acts  of  correspondent. 
—  Where  a  bank  to  which  a  certificate  of  de- 
posit is  given  for  collection  forwards  it  to 
another  bank  with  instructions  which  amount 
to  a  direction  to  send  the  certificate  directly 
to  the  payor,  the  forwarding  bank  is  liable 
to  its  depositor  for  a,  loss  resulting  from  the 
action  of  its  correspondent  in  sending  the  cer- 
tificate to  the  payor,  though  it  does  not  in- 
struct its  correspondent  in  express  terms  to 
adopt  such  a  course.  First  National  Bank 
V.  Bank  of  Whittier   (111.),  5-653. 

Validity  and  effect  of  custom.  —  A 
person  intrusting  a  paper  to  a  bank  for  col- 
lection may  be  bound  by  a  custom  which  is 
reasonable  and  which  is  sufficiently  general 
to  justify  the  presumption  that  it  is  known. 
Farley  Nat.  Bank  v.  Pollock  and  Bernheimer 
(Ala.),  8-370. 

A  bank  to  which  a  check  is  intrusted  for 
collection  cannot  send  it  to  the  bank  upon 
which  it  is  drawn,  receive  such  bank's  check 
on  New  York  in  payment,  and,  when  the  lat- 
ter check  is  protested  on  account  of  the  fail- 
ure of  the  bank  drawing  it,  escape  liability 
on  the  ground  of  a  custom  to  transact  busi- 
ness in  that  way.  Farley  Nat.  Bank  v.  Pol- 
lock and  Bernheimer   (Ala.),  8-370. 

7.  Insolvenct. 

The  legislature  as  an  exercise  of  police 
power  can  impose  a  penalty  for  the  conduct 
of  business  by  an  insolvent  bank.  Ex  parte 
Pittman   (Nev.),  20-1319. 

The  Nevada  statute  (St.  1907,  c.  189)  mak- 
ing it  a  crime  to  receive  bank  deposits  know- 
ing the  bank  to  be  insolvent,  is  not 
unconstitutional  as  being  a  special  law  for 
the  punishment  of  offenses;  nor  is  it  objec- 
tionable as  class  legislation.  Ex  parte  Pitt- 
man   (Nev.),  20-1319. 

Prior  to  the  Nevada  statute  (St.  1907,  e. 
189)  making  it  a  crime  to  receive  bank  de- 
posits when  the  bank  is  known  to  be  insol- 


vent, the  general  laws  making  it  a  crime  for 
any  one  wrongfully  to  convert  property  of 
another  to  his  own  use  applied  to  bank  offi- 
cers who  embezzled  bank  funds,  the  same  as 
to  other  embezzlers.  Ex  parte  Pittman 
(Nev.),  20-1319. 

The  purpose  of  a  statute  making  it  a  crime 
to  receive  deposits  when  a  bank  is  known  to 
be  insolvent  is  not  only  to  protect  innocent 
depositors,  but  to  deter  bank  officers  from  so 
conducting  a  bank  as  to  endanger  its  sol- 
vency.    Ex  parte  Pittman    (Nev.),   20-1319. 

8.  Savings  Banks. 
a.  Rules  and  by-laws. 

Assent  by  depositor.  —  A  depositor  in 
a  savings  bank  is  bound  by  the  reasonable 
rules  to  which  he  assents  by  an  agreement  in 
writing.  Langdale  v.  Citizens'  Bank  (Ga.), 
2-257. 

A  savings  bank  depositor  accepting  and 
using  a  deposit  book  containing  printed  by- 
laws assents  to  them  and  is  bound  thereby. 
Chase  v.  Waterbury  Sav.  Bank  (Conn.), 
1-96. 

Presentation  of  pass  book  as  condi- 
tion of  payment.  —  By-laws  of  a  savings 
bank,  which  require  the  presentation  of  the 
deposit  book,  or  due  notice  to  the  bank  in 
case  of  the  loss  of  the  book,  as  conditions 
precedent  to  payment  to  the  depositor  or  to 
another  on  his  written  order,  are  reasonable 
conditions  and  become  a  part  of  the  contract 
between  the  bank  and  the  depositor,  when 
brought  to  the  notice  of  the  latter.  Hough 
Avenue  Savings,  etc.,  Co.  v.  Anderson  (Ohio), 
14-479. 

Payment  to  any  person  presenting 
pass  booh.  —  The  rule  as  to  the  payment 
made  to  a  person  presenting  a  pass  book,  held 
reasonable  and  binding  on  the  depositors. 
Langdale  v.  Citizens'  Bank  (Ga.),  2-257. 

b.  Liability  for  payment  to  wrong  person. 

Payment  on  forged  check.  —  The  lia- 
bility of  a  savings  bank  under  its  rules  for 
the  payment  of  a  forged  check  in  good  faith. 
Langdale  v.  Citizens'  Bank  (Ga.),  2-257. 

The  effect  of  the  rule  requiring  a  written 
order  when  a  pass  book  is  not  presented  per- 
sonally, on  the  liability  of  a  bank  for  the 
payment  of  a  forged  check  made  in  good 
faith.  Langdale  v.  Citizens'  Bank  (Ga.), 
2-257. 

Duty  of  bank  to  use  ordinary  care.  — . 
A  stipulation  by  a  savings  bank  against  lia- 
bility for  fraud  by  means  of  forged  signa- 
tures or  the  presentation  of  a  bank  book 
without  the  depositor's  knowledge,  to  which 
stipulation  the  latter  impliedly  assents,  will 
not  relieve  the  bank  from  the  duty  to  exer- 
cise ordinary  care  in  payment.  Chase  v. 
Waterbury  Sav.  Bank  (Conn.),  1-96. 

The  question  whether  a  savings  bank  has 
failed  to  use  reasonable  care  in  paying  money 
to  the  wrong  person  is  for  the  jury.  Chase 
V.  Waterbury  Sav.  Bank  (Conn.),  1-96. 

Notwithstanding  a  by-law  of  a  savings 
bank  requiring  the  depositor  to  give  notice 
that  his  pass  book  has  been  lost  or  stolen, 
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and  that  "  in  all  cases  a  payment  upon  pre- 
sentation of  a  deposit  book  shall  be  a  dis- 
charge to  the  company  for  the  amount  so 
paid,"  the  bank  is  at  least  bound  to  act  in 
good  faith  and  to  exercise  reasonable  care  to 
avoid  payment  to  the  wrong  person,  and  for 
a  failure  to  exercise  reasonable  care  to  avoid 
payment  to  a  person  not  entitled  thereto  it 
will  be  liable  to  pay  again  to  the  rightful 
owner  of  the  deposit.  Hough  Avenue  Sav- 
ings, etc.,  Co.  V.  Anderson  (Ohio.),  14-479. 

Where  a  savings  bank  pays  a  deposit  to  a 
person  other  than  the  depositor  on  presenta- 
tion of  the  deposit  book  and  a  forged  order 
purporting  to  have  been  written  by  the  de- 
positor, evidence  that  the  paying  teller  was 
not  acquainted  with  the  depositor  or  familiar 
with  his  signature,  and  paid  out  the  money 
without  comparing  the  signature  to  the  order 
with  the  genuine  signature  of  the  depositor, 
is  sufficient  to  raise  a  question  for  the  jury 
on  the  question  of  good  faith  and  reasonable 
care  on  the  part  of  the  bank,  and  supports  a 
judgment  for  the  plaintiff.  Hough  Avenue 
Savings,  etc.,  Co.  v.  Anderson  (Ohio),  14-479. 

Contriliatory  negligence  of  depositor. 
—  A  savings  bank  negligently  paying  money 
upon  a  forged  order  not  excused  from  liabili- 
ty by  the  contributory  negligence  of  the  de- 
positor. Chase  v.  Waterbury  Sav.  Bank 
(Conn.),  1-96. 

c.  Savings  bank  trusts. 
Deposit  in  savings  bank  as  gift,  see  Gifts, 
1  a. 

A  deposit  by  one  person  of  his  own  money 
in  his  own  name  as  trustee  for  another,  stand- 
ing alone,  does  not  establish  an  irrevocable 
trust  during  the  lifetime  of  the  depositor.  It 
is  a  tentative  trust  merely,  revocable  at  will, 
until  the  depositor  dies  or  completes  the  gift 
in  his  lifetime  by  an  unequivocal  act  or  decla- 
ration, such  as  delivery  of  the  pass  book  or 
notice  to  the  beneficiary.  If  the  depositor 
dies  before  the  beneficiary  without  revoca- 
tion, the  presumption  arises  that  an  absolute 
trust  was  created  as  to  the  balance  on  hand 
at  his  death.  Matter  of  Totten  (N.  Y.), 
1-900. 

A  mere  savings  bank  deposit  made  by  a 
person  in  her  own  name  as  trustee  for  an- 
other, who  is  a  mere  friend,  over  which  de- 
posit the  depositor  exercises  complete  control 
during  her  life,  is  insufiicient  to  establish  a 
gift  inter  vivos  or  to  create  a  trust  entitling 
the  supposed  beneficiary  to  the  deposit  as 
against  the  depositor's  administrator.  Nick- 
las  V.  Parker  (N.  J.),  14-921. 

Where  a  person  deposits  money  in  a  sav- 
ings bank  in  her  own  name  as  trustee  for 
certain  persons  who  are  dead  at  the  time  the 
accounts  are  opened,  the  deposits  pass  after 
her  death  intestate  to  her  administrator. 
Nicklas  v.  Parker  (N.  J.),  14-921. 

9.  Natioital  Banks. 

a.  False  entries  in  books. 

Llaliility  for  false  entries  made  by 
third  person.  —  On  a  charge  against  an 
officer  of  a  national  bank  of  making  false  en- 


tries in  the  books  of  the  bank,  it  is  immaterial 
whether  the  defendant  made  the  entries  in 
person  or  caused  them  to  be  made  by  a  clerk 
or    bookkeeper.    Morse    «.    U.    S.     (U     S  ) 
20-938. 

Evidence  of  frandnlent  intent.  — 
Entries  in  the  books  of  a  national  bank  show- 
ing loans  to  persons  named,  on  the  security 
of  stocks  deposited  as  collateral,  when  in  fact 
the  transactions  were  purchases  of  the  stock 
by  the  bank,  the  supposed  borrowers  being 
merely  dummies  wholly  irresponsible  for  the 
amount  of  the  notes  which  they  gave  without 
any  intention  of  paying  the  same  or  any 
knowledge  of  the  actual  transactions,  are  false 
entries,  and  when  they  are  made  by  the  di- 
rection of  an  officer  of  the  bank  who  conducted 
the  transactions,  a  jury  is  justified  in  find- 
ing that  they  were  fraudulent  and  made  with 
intent  to  deceive  the  bank  examiner  and  his 
agents  in  violation  of  the  federal  statute 
(Rev.  St.  §  5209,  5  Fed.  St.  Ann.  145) .  Morse 
V.  U.  S.  (U.  S.),  20-938. 

Instructions.  —  In  the  prosecution  of  a 
person  under  the  federal  statute  (Rev.  St., 
§  5200';  5  Fed.  St.  Ann.  145),  charged  as  the 
officer  of  a  bank  with  having  made  false  en- 
tries in  the  books  of  the  bank  and  in  reports 
to  the  comptroller,  with  intent  to  injure  and 
defraud  the  bank  and  deceive  its  officers  and 
the  examiner,  it  is  not  error  to  charge  the 
jury  that  if  they  find  that  such  false  entries 
were  made,  they  are  authorized  to  presume 
therefrom,  in  the  absence  of  any  explana- 
tion, that  the  defendant  knew  them  to  be 
false,  and  that  if  the  natural  and  probable 
consequence  of  such  entries  was  to  defraud 
or  deceive,  they  may  presume,  in  the  ab- 
sence of  explanation,  that  such  was  the  de- 
fendant's intention.  Morse  v.  U.  S.  (U.  S.), 
20-938. 

b.  False  reports  to  comptroller. 

_  A  report  to  the  comptroller  made  by  a  na- 
tional bank  is  false  if  it  fails  to  include  in 
the  list  of  securities  held  by  the  bank  shares 
of  its  own  stock  which  it  has  purchased. 
Such  purchase,  though  prohibited  by  statute 

(Rev.  St.  U.  S.,  §  5201;  5  Fed.  St.  Ann.  140), 
is  not  a  nullity,  nor  does  it  extinguish  the 
stock.    Morse  v.  U.  S.  (U.  S.),  20-938. 

A  report  made  by  a  national  bank  to  the 
comptroller  accurately  stating  the  facts  as 
shovni  by  the  books  does  not  prevent  such 
statements  from  being  false,  where  the  books 
themselves  do  not  correctly  show  the  actual 
transactions  or  condition  of  the  bank.  Morse 
V.  U.  S.  (U.  S.)  20-938. 

c.  Misapplication  of  funds  by  officers. 

In  the  prosecution  of  an  officer  of  a  nation- 
al bank  under  the  federal  statute  (Rev.  St., 
§  5209;  5  Fed.  St.  Ann.  145)  for  misappli- 
cation of  funds  with  intent  to  injure  and  de- 
fraud the  association,  general  language  used 
in  the  charge  in  explaining  the  statute,  stat- 
ing that  a  misapplication  of  funds,  in  order 
to  constitute  an  offense,  must  be  with  intent 
to  injure  or  defraud  the  bank  "or  to  deceive 
any  officer  of  the  bank  or  any  agent  appointed 
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pursuant  to  law  to  examine  the  affairs  of 
the  bank,"  is  not  misleading,  where  the  jury 
are  subsequently  charged  specifically  on  the 
precise  issue  presented  by  the  indictment  and 
that  an  intent  to  defraud  the  bank  must  be 
shown.    Morse  v.  U.  S.  (U.  S.),  20-938. 

d.  Civil  liability  for  false  reports. 

The  liability  of  the  directors  of  a  national 
bank  to  one  purchasing  bank  stock  in  re- 
liance on  a  false  report  of  the  condition  of 
the  bank.    Mason  v.  Moore  (Ohio),  4-240. 

e.  Suits  by  and  against  receivers. 

The  federal  law  gives  the  receiver  of  a 
national  bank  the  legal  title  to  the  assets 
thereof  and  'he  may  maintain  an  action  in  his 
own  name  in  a  state  court  to  recover  such 
assets.    Fish  v.  Olin  (Vt.),  1-295. 

f.  Bights  and  liabilities  of  stockholders. 

Enforcement  of  liability  of  stockholders,  see 
Limitation  of  Actions,  4  a  (2)   (c). 

Limitation  of  actions  to  recover  assessment 
on  stock,  see  Limitation  of  Actions,  3. 

Bight  of  married  woman  to  hold  stock,  see 

COBFOBATIONS,    8    g     (2)      (c). 

Bight  of  stockholders  to  inspect  books,  see 

COBPOEATIONS,   8   6    (3). 

Taxation  of  stock,  see  Taxation,  2  c. 


BAFTISSIAI.  RECORDS. 

Admissibility  in  evidence,  see  Evidence,  9  a. 

BAR. 

Admission  to  bar,  see  Attobneys  at  Law,  1. 
Operation  and  effect  of  statute  of  limitations, 

see  Limitation  of  Actions,  7. 
Pleas  in  bar,  see  Pleading,  6. 

BARBERS. 

Barber  shop  as  place  of  public  accommoda- 
tion, see  Civil  Eights  Acts. 

Expression  in  title  of  subject  of  statute  for 
licensing  barbers,  see  Statutes,  3  b. 

Statutory  regulation  of,  see  Constitutional 
Law,  9. 

Validity  of  statute  prohibiting  barbering  on 
Sunday,  see  Sundays  and  Holidats. 

BARTER. 

Contracts  of  barter  within  statute  of  frauds, 
see  Frauds,  Statute  of,  9  a. 

BASEBAI.L. 

Baseball  grounds  as  nuisance,  see  Nuisances, 
1  b. 


BASTARDS. 

1.  Bastardy  PEOCEasDiNos,  375. 

2.  Eecoqnition  of  Bastaed  by  Putative 

Father,  376. 

3.  Legitimation  of  Child,  376. 

4.  Eight  to  Custody  of  Child,  376. 

Bastardy  proceeding  as  civil  action,  see 
Actions. 

Marriage  to  stop  prosecution  for  bastardy  as 
procured  by  duress,  see  Maeeiage,  3  a. 

Proof  by  wife  of  nonaccess  of -husband,  see 
Evidence,  2. 

Relationship  of  bastards  within  law  of  incest, 
see  Incest,  1  a. 

Eight  to  inherit,  see  Descent  and  Distribu- 
tion, 5  b. 

1.  Bastardy  Proceedings. 

Right  of  mother  to  institute.  —  The 

right  of  the  mother  to  institute  bastardy  pro- 
ceeding is  not  affected  by  the  fact  that  the 
child  is  born  dead.  No  bond  to  indemnify 
the  county  against  the  expense  of  support  and 
maintenance  can  be  required,  but  it  is  proper 
to  order  an  allowance  to  the  mother  to  re- 
imburse her  for  expenses  for  medical  attention 
and  medicine  for  herself,  and  the  burial  ex- 
penses of  the  child.  State  v.  Addington 
(N.  Car.),  11-314. 

Right  of  married  woman  to  maintain 
proceeding.  —  Only  an  unmarried  woman 
may  maintain  a  bastardy  proceeding  under 
the  Mississippi  statute  (Code  1906,  §  268) 
which  describes  the  person  who  may  make 
complaint  as  "  any  unmarried  woman." 
Welch  «.  Cliburne  (Miss.),  19-388. 

Child  born  in  another  state.  —  A  non- 
resident mother  of  a  bastard  child  may  main- 
tain filiation  proceedings  against  a  resident 
of  the  state,  though  the  child  was  begotten 
and  born  in  another  state.  Eoy  v.  Poulin 
(Me.),  18-573. 

Jurisdiction  of  mayor.  —  The  mayor  of 
a  city  is  invested  with  the  jurisdiction  of  a 
bastardy  proceeding  against  a  resident  of 
the  city  by  the  Indiana  statute  providing  that 
he  "  shall  have,  within  the  limits  of  said 
city,  the  jurisdiction  and  powers  of  a  justice 
of  the  peace  in  all  matters,  civil  and  crimi- 
nal, arising  under  the  laws  of  this  state." 
Evans  v.  State  ea;  rel.  Freeman  (Ind.),  6-813. 

Waiver  of  objection  to  jurisdiction. 
—  The  defendant  in  a  bastardy  proceeding 
brought  before  the  mayor  of  a  city  waives 
his  right  to  question  the  mayor's  jurisdiction 
over  his  person  if  he  fails  to  interpose  a 
proper  plea  to  the  jurisdiction  before  plead- 
ing to  the  action.  Evans  v.  State  ex  rel. 
Freeman  (Ind.),  6-813. 

Venue.  —  Filiation  proceedings  by  a  non- 
resident mother  are  properly  entered  in  the 
county  where  the  defendant  resides.  Eoy  v. 
Poulin   (Me.),  18-573. 

Competency  of  married  woman  to 
testify  to  nonaccess  of  husband.  —  In  a 
prosecution  for  bastardy,  where  the  relatrix 
is  a  married  woman,  she  may  testify  to  the 
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nonaccess  of  her  husband.  Evans  v.  State 
ex  rel.  Freeman   (Ind.),  6-813. 

Corroboration  of  testimony  of  re- 
latriz.  —  Under  the  Indiana  statute  making 
the  relatrix  in  a  bastardy  proceeding  a  com- 
petent witness  against  the  defendant,  her 
testimony  may  prevail  though  it  is  not  cor- 
roborated by  the  other  evidence.  Evans  v. 
State  ex  rel.  Freeman   (Ind.),  6-813. 

Commitment  of  defendant.  —  Under 
the  North  Carolina  statute,  authorizing  the 
court  to  commit  the  defendant  in  a  bastardy 
proceeding  to  the  house  of  correction  until 
he  has  performed  the  order  of  the  court,  com- 
mitment can  only  be  made  to  the  county  jail 
where  there  is  no  house  of  correction,  and 
the  court  has  no  authority  to  require  the 
defendant  to  work  on  the  public  roads.  State 
V.  Addington  (N.  Car.),  11-314. 

Validity  of  contract  to  discontinue. 
—  Where  the  defendant  in  bastardy  proceed- 
ings instituted  by  a  father  on  behalf  of  his 
minor  daughter  procures  a  third  person  to 
execute  a  mortgage  to  secure  the  support  of 
the  daughter  and  her  unborn  child  in  con- 
sideration of  the  discontinuance  of  the  bas- 
tardy proceedings  and  the  marriage  of  the 
parties,  such  contract  of  mortgage  is  founded 
upon  a  good  consideration  and  is  valid.  Jan- 
graw  V.  Perkins  (Vt.),  2-492. 

2.   Recognition   of   Bastaed   by   Putative 
Father. 

Sufficiency    of    evidence    to    show.  — 

Evidence  reviewed  in  an  action  to  construe 
a  will  and  held  insufficient  to  show  a  general 
or  notorious  recognition  by  the  putative 
father  of  an  illegitimate  child  alleged  to  be 
his.    Brisbin  v.  Huntington  (Iowa),  5-931. 

3.  Legitimation  of  Chuj). 

Oklahoma  statute.  —  Under  the  stat- 
utes of  Oklahoma  the  father  of  an  illegiti- 
mate minor  child,  by  publicly  acknowledging 
it  as  his  own,  receiving  it  as  such,  with  the 
consent  of  his  wife,  if  he  is  married,  into  his 
family,  and  otherwise  treating  it  as  if  it 
were  a  legitimate  child,  thereby  adopts  or 
legitimates  such  child,  and  it  acquires  the 
legal  status  of  a  legitimate  child  from  birth. 
Allison  V.  Bryan   (Okla.),  17-468. 

Consent  of  mother.  —  Such  father,  de- 
siring so  to  legitimate  or  adopt  such  child, 
may  do  so  without  the  consent  and  against 
the  will  of  the  mother.  Allison  v.  Bryan 
(Okla.),  17-468. 

4.  Right  to  Custody  of  Child. 

Under  Oklahoma  statute.  — '  Under  the 
statutes  of  Oklahoma,  the  mother  of  an  il- 
legitimate unmarried  minor  is  entitled  to  its 
custody,  service,  and  earnings;  but  where 
an  illegitimate  child  has  been  legitimated  or 
adopted  by  its  father  in  the  manner  prescribed 
by  the  statute,  all  the  reciprocal  responsibili- 
ties and  duties  between  a  father  and  a  legi- 
timate child  obtain  between  him  and  such 
adopted  or  legitimated  child,  and  he  is 
charged  with  its  support  and  education,  and 


is  entitled  to  its  custody,  services,  and  earn- 
ings.    Allison  V.  Bryan    (Okla.),  17-468. 

BATHING  RESORTS. 

Liability  of  proprietor  for  injury  to  persons 
or  loss  of  property,  see  Theatres  and 
Public  Resobts,  3. 

Using  bath  house  at  seaside  inn  as  creating 
relation  of  guest,  see  Inns,  Boahdinq 
Houses  and  Apabtments,  2. 


BATTERY. 

See  Assault  and  Batteby. 

BAWDY  HOXJSB. 

See  DisoEDEELT  Houses. 

Carnal    knowledge   in   bawdy    house   of   girl 

under  age  of  consent  as  statutory  rape, 

see  Rape,  2  b. 

BEGGARS. 

False  pretenses  by  beggar,  see  False  Pee- 
TENSES  and  Cheats,  1  a. 

BELIEF. 

See  Infoemation  and  Belief. 
Denials  on  information  and  belief,  see  Plead- 
ing, 4a   (3). 

BENEFICIAI.   ASSOCIATIONS. 

See  Benevolent  oe  Beneficial  Associa- 
tions. 

BENEFICIARIES. 

See  Benevolent  ob  Beneficial  Associa- 
tions, 8. 

Designation  of  beneficiaries,  see  Chaeitees,  4. 

Power  of  trustee  to  select  beneficiaries,  see 
Tbusts  and  Teustees,  3  b   f4). 

Rights  of  beneficiaries  under  life  insurance 
policies,  see  Insueance,  7  b  (2). 

BENEFITS. 

See    Benevolent    ob    Beneficial    Associa- 
tions. 
Acceptance   of   benefits   as   ratifying   agent's 

authority,  see  Agency,  3  e. 
Allowance   in   condemnation   proceedings,  see 

Eminent  Domain,  7  c   (4). 
Deduction  of  improvements  in  condemnation 

proceeding,    see    Eminent    Domain,    7 

c  (7). 
Presumption  from  acceptance  of  benefits,  see 

Agency,  3  a  (1). 
Right  of  members  of  labor  unions  to  receive 

weekly  benefits  during  strike,  see  Labob 

Combinations,  3. 
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b.  Construction,  378. 

c.  Operation,  378. 

d.  Penalties  for  violation,  378. 
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(1)  In  general,  379. 

(2)  Validity  as   applied  to  ex- 

isting members,  379. 

6.  Assessments,  379. 

a.  Notice  of  assessments,  379. 

b.  Forfeiture  of  certificate  for  failure 

to  pay,  379. 

c.  Personal  liability  for  assessments, 

380. 

7.  Suicide  of  Member,  381. 

8.  Beneficiaries,  381. 

a.  In  general,  381. 

b.  Meaning  of  terms  descriptive  of 

beneficiaries,  382. 

c.  Change  of  beneficiary,  382. 

9.  Actions  to  Recover  Benefits,  382. 

a.  In  general,  382. 

b.  Evidence,  383. 

Death  benefit  as  subject  to  garnishment,  see 

Garnishment,  la. 
Eight  to  trademark  and  name  of  association, 

see   Trademarks,    Trade   Names,    and 

Unfair  Competition,  1. 

1.  Powers  of  Association. 

Extent  of  power  to  insure.  —  A  fra- 
ternal beneficiary  society  has  no  power  to 
insure  the  lives  of  its  members  except  to  the 
extent  that  it  is  authorized  by  statute,  either 
expressly  or  by  necessary  implication.  State 
eco  rel.  Supreme  Lodge  v.  Vandiver  (Mo.), 
15-283. 

Power  to  issue  paid-up  policies.  — 
The  Missouri  statute  defining  and  regulating 
fraternal  beneficiary  societies,  which  provides 
that  such  societies  shall  make  provision  for 
the  payment  of  death  benefits,  that  the  fund 
from  which  such  payments  shall  be  made 
shall  be  derived  from  "  assessments  or  dues," 
and  that  they  may  create  and  disburse  a 
"  reserve  or  emergency "  fund,  does  not  au- 
thorize such  societies  to  issue  nonforfeitable 
and  twenty-year  paid-up  policies  or  death 
benefit  certificates.  State  ex  rel.  Supreme 
Lodge  V.  Vandiver  (Mo.),  15-283. 

2.  Pbopebtt  of  Association. 

Ownersliip  as  bet-ween  councils.  —  A 

fund  raised  by  the  voluntary  contributions  of 
the  member*  of  a  subordinate  council  or  lodge 
of  a  fraternal  benefit  society  for  sick  and 
funeral  benefits,  belongs  to  the  subordinate 
association  for  distribution  to  the  parties  for 


whose  use  and  ibenefit  it^  was  contributed,  and 
cannot  be  recovered  by  the  superior  upon  the 
revocation  of  the  charter  of  the  subordinate 
body,  especially  where  the  fund  has  been  paid 
out  in  good  faith  to  the  persons  and  for  the 
purposes  for  which  it  was  contributed,  prior 
to  a  court  decision  sustaining  the  revocation 
of  the  charter  of  the  subordinate  body  by  the 
superior  body.  State  Council,  etc.,  v.  Emery 
(Pa.),  12-870. 

3.    CONSTEUCTION  OP  CONTRACT. 

Strict    construction    against    insurer. 

—  A  benefit  society's  contract  of  insurance 
must  be  construed  strictly  against  the  insurer 
and  liberally  in  favor  of  the  insured,  and 
where  two  equally  reasonable  interpretations 
are  possible,  that  one  should  be  adopted  which 
will  enable  the  beneficiary  to  recover.  Grand 
Legion,  etc.,  v.  Beaty  (111.),  8-160. 

Ambiguous  stipulations  in  a  benefit  certi- 
ficate will  be  construed  in  favor  of  the  bene- 
ficiary and  against  the  insurer.  Clemens  v. 
Eoyal  Neighbors  (N.  Dak.),  8-1111. 

Self-executing  provision  for  forfeit- 
ure. —  A  condition  in  a  fraternal  benefit 
certificate  that  "  if  the  member  .  .  . 
shall  .  .  .  become  so  far  intemperate  in 
the  use  of  alcoholic  drinks  or  the  use  of  drugs, 
to  such  an  extent  as  to  permanently  impair 
his  health,  or  to  produce  delirium  tremens 
.  .  .  then  this  certificate  shall  be  null  and 
void  and  of  no  effect,  and  all  moneys  which 
shall  have  been  paid,  and  all  rights  and  bene- 
fits which  may  have  accrued  on  account  of 
this  certificate  shall  be  absolutely  forfeited," 
is  self-executing.  Modern  Woodmen  v.  Breck- 
enridge   (Kan.),  12-636. 

4.  The  Application. 

Answers  to   questions   as  xrarranties. 

—  Where  an  application  for  membership  in  a 
beneficial  association  contains  certain  ques- 
tions as  to  the  state  of  the  applicant's  health, 
which  questions  he  answers  and  warrants  to 
be  true,  the  truth  of  the  answers  is  a  con- 
dition precedent  to  the  validity  of  the  benefit 
certificate,  but  in  an  action  on  the  certificate 
the  application  is  sufiBcient  evidence  to  sup- 
port the  truth  of  the  answers  for  the  purpose 
of  submission  to  the  jury.  Taylor  v.  Modern 
Woodmen  (Wash.),  7-607. 

Ans-wers  incorrectly  reported  by  ex- 
aminer. —  A  benefit  certificate  will  not  be 
avoided  on  the  ground  that  the  member  false- 
ly represented  in  his  application  for  member- 
ship that  he  had  never  suffered  from  a  certain 
disease,  where  it  appears  that  the  member, 
when  questioned  by  the  medical  examiner, 
answered  truthfully  that  he  had  had  a  slight 
attack  of  the  disease,  but  the  examiner,  who 
W.13  writing  down  the  answers,  incorrectly  in- 
serted a  negative  answer,  unless  it  also  ap- 
pears that  the  member  when  he  signed  the 
application  had  actual  knowledge  of  the  fact 
that  the  answer  had  been  incorrectly  written; 
and  oral  evidence  is  admissible  to  show  that 
the  member  in  fact  answered  truthfully. 
Lyon  V.  United  Moderns  (Cal.),  7-672. 
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Warranty  as  to  o,tlier  applications.  — 

A  fraternal  association  which  issues  death 
benefit  certificates  is  not  a  "  company  "  within 
the  meaning  of  a  question  in  an  application 
for  membership  in  other  fraternal  associa- 
tions as  to  whether  any  proposal  or  applica- 
tion to  insure  the  life  of  the  applicant  has 
"  ever  been  made  to  any  company,  or  agent, 
or  medical  examiner,  upon  which  a  policy  has 
not  been  issued."  Lyon  v.  United  Moderns 
(Cal.),  7-672. 

Warranty  as  to  qualification  of  bene- 
ficiary. —  Where  a  member  of  a  beneficial 
association  declares  that  a  person  whom  he 
designates  as  a,  beneficiary  in  his  benefit  cer- 
tificate comes  within  one  of  the  clauses  speci- 
fied in  the  by-laws,  the  statement  amounts  to 
a  warranty  and  is  one  upon  the  truth  of 
which  the  validity  of  the  contract  depends. 
Caldwell  v.  Grand  Lodge  (Cal.),  7-356. 

Warranty  of  sound  bodily  bealth.  — 
The  signing  by  a,  pregnant  married  woman, 
who  is  a  member  of  a  fraternal  association, 
of  a  certificate  stating  that  she  is  in  sound 
bodily  health,  such  certificate  being  required 
for  the  purpose  of  making  effective  her  death 
benefit  certificate,  is  not  a  false  representa- 
tion if  the  certificate  signed  by  her  is  other- 
wise true.  Merrimai  v.  Grand  Lodge,  etc. 
(Neb.),  15-124. 

Duty  to  report  subsequent  illness.  — 
A  married  woman  who  is  an  applicant  for  a 
death  benefit  certificate  in  a  fraternal  asso- 
ciation which  issues  such  certificates  on  the 
lives  of  married  women  is  not  required  to  in- 
form the  association  of  evidence  of  pregnancy 
discovered  subsequently  to  her  application  and 
physical  examination.  Merriman  v.  Grand 
Lodge,  etc.  (Neb.),  15-124. 

5.    CONSTITXJTION   AND   BT-LAWS. 

a.  Validity. 

Terms  and  conditions  of  membersbip. 

■ —  Fraternal  beneficiary  associations  can  im- 
pose such  terms  and  conditions  upon  mem- 
bership, not  contrary  to  law,  as  they  may 
choose,  and  members  must  comply  with  those 
terms  and  conditions  in  order  to  be  entitled 
to  the  benefits  of  membership.  Gifford  v. 
Workmen's  Benefit  Assoc.   (Me.),  17-1173. 

Suspension  for  non-payment  of  as- 
jessments.  —  A  rule  of  a  fraternal  bene- 
ficiary association  that  a  member  failing  to 
pay  an  assessment  on  or  before  the  last  day 
of  the  month  in  which  the  call  is  dated  "  shall 
stand  suspended  from  all  rights,  benefits,  and 
privileges  of  this  association  without  further 
notice,"  is  a  valid  rule  and  self-executing. 
Gifford  V.  Workmen's  Benefit  Assoc.  (Me.), 
17-1173. 

Forbidding  disposition  of  benefit  by 
(rill.  —  A  benevolent  association  may  pro- 
vide by  its  constitution  that  no  will  shall  be 
permitted  to  control  the  appointment  or  dis- 
tribution of,  or  rights  of  any  person  to,  any 
benefit  payable  by  the  association,  and  such 
provision  is  binding  upon  a  member  whose 
benefit  certificate  contains  stipulations  that 
he  is  bound  by  the  laws,  rules,  and  regula- 


tions of  the  association.    Thomas  v.  Covert 
(Wis.),  5-456. 
Probibiting  resort  to  courts.  —  A  law 

of  a  fraternal  benefit  society  prohibiting  the 
members  from  resorting  to  the  courts  for 
redress  of  alleged  injuries  until  they  have 
exhausted  remedies  provided  by  the  laws  and 
rules  of  the  order  is  valid  and  binding  on 
the  members,  and  compliance  with  such  law 
by  a  member  is  a  condition  precedent  to  his 
right  to  sue  in  the  courts  for  injunctive  re- 
lief and  for  damages  for  his  alleged  suspen- 
sion from  the  society.  McGulnness  v.  Court 
Elm  City,  No.  1,  etc.  (Conn.),  3-209. 

b.  Construction. 

By-latr  regarding  probibited  occupa- 
tions. —  The  by-law  of  a  benefit  society  pro- 
hibiting members  from  engaging  in  certain 
occupations  or  kinds  of  employment  must  be 
held  to  refer  to  a  vocation  or  calling  to  which 
a  member  devotes  himself  with  some  degree 
of  permanency  for  hire  or  profit,  and  not 
to  acts  which  are  simply  incidentally  con- 
nected with  regular  employment.  Stevens  v. 
Modem  Woodmen   (Wis.),  7-566. 

Occasional  acts  of  performing  the  duties  of 
a  bartender  and  of  selling  liquor  to  be  used 
as  a  beverage,  performed  for  his  employer  as 
a  matter  of  accommodation  by  a  person  who 
is  regularly  employed  to  do  work  of  a  differ- 
ent nature,  cannot  be  treated  as  being  an 
employment  as  a  bartender,  or  as  being  en- 
gaged in  the  sale  of  liquors  within  the  mean- 
ing of  a  prohibition  in  the  by-laws  of  a 
benefit  society.  Stevens  v.  Modern  Woodmen 
(Wis.),  7-566. 

By-law  adopted  without  knowledge 
of  member.  —  Where  an  application  for 
membership  in  a  beneficial  association  enu- 
merates the  occupations  classified  as  extra 
hazardous,  and  contains  a  promise  by  the  ap- 
plicant to  respect  the  regulations  of  the  asso- 
ciation, such  promise  is  deemed  to  be  made 
with  respect  to  the  information  thus  given; 
and  therefore  there  is  no  forfeiture  of  benefits 
because  the  applicant  engages  in  an  occupa- 
tion not  mentioned  in  such  enumeration,  but 
declared  hazardous  by  a  by-law  adopted  prior 
to  the  application,  where  the  applicant  does 
not  know  of  the  by-law.  Gienty  v.  Knights 
of  Columbus   (N.  Y.),  20-928. 

c.  Operation. 

Wbether   retroactive   or   prospeotiTe. 

—  A  by-law  of  a  mutual  benefit  association 
which  restricts  the  classes  of  persons  who 
may  be  designated  as  beneficiaries  will  be 
presumed  not  to  apply  to  beneficiaries  desig- 
nated prior  to  adoption.  Dolan  v.  Supreme 
Council  (Mich.),  15-232. 

d.  Penalties  for  violation. 

Waiver  of  forfeiture.  —  A  subordinate 
lodge  of  a  mutual  benefit  association  which 
has  the  power  to  discipline  and  expel  a  mem- 
ber for  violating  the  by-laws  of  the  associa- 
tion, and  possesses  knowledge  that  a  member 
has  forfeited  his  benefit  certificate  by  violat- 
ing the  by-laws  of  the  association,  waives  the 
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right  of  the  association  to  insist  upon  the 
forfeiture  by  continuing  to  receive  his  dues 
and  in  all  other  respects  treating  him  as  a 
member  until  his  death.  Modern  Woodmen 
V.  Breckenridge   (Kan.),  12-636. 

e.  Amendments. 
(1)   In  general. 

Filing     under     Nebraska     statute.    — 

The  Nebraska  statute,  providing  that  before 
any  amendment  to  or  alteration  in  the  con- 
stitution or  by-laws  of  a  beneficial  associa- 
tion shall  take  effect,  a  copy  of  the  amend- 
ment or  alteration  duly  certified  must  be  filed 
with  the  auditor  of  public  accounts,  applies 
to  beneficial  associations  organized  under  the 
laws  of  other  states  as  well  as  to  those  or- 
ganized under  the  laws  of  Nebraska.  Knights 
of  Maccabees  v.  Nitsch   (Neb.),  5-257. 

(2)  Validity  as  applied  to  existing  members. 

Implied  condition  of  reasonableness. 

—  The  general  consent  and  agreement  of  a 
member  of  a  mutual  fraternal  benefit  society 
in  his  application  and  certificate  to  be  bound 
by  any  changes  in  the  constitution,  by-laws, 
and  rules  that  the  society  may  enact  in  the 
future  are  subject  to  the  implied  condition 
that  the  changes  must  be  reasonable.  Olson 
i;.  Court  of  Honor   (Minn.),  10-622. 

Where  a  benefit  certificate  is  conditioned 
upon  compliance  of  the  member  with  all  the 
by-laws  of  the  order  thereafter  to  be  enacted, 
the  condition  must  be  construed  as  referring 
only  to  reasonable  by-laws  and  amendments 
adopted  in  furtherance  of  the  contract  and 
not  to  such  as  would  overthrow  it  or  ma- 
terially alter  its  terms.  O'Neill  v.  Supreme 
Council  American  Legion  of  Honor  (N.  J.), 
1-422. 

Regulating  benefit  in  case  of  suicide. 

—  An  amendment  of  a  benefit  society's  by- 
laws limiting  the  benefit  in  case  of  suicide 
to  five  per  cent,  of  the  face  of  the  certificate 
for  each  year  the  member  "  shall  have  been 
continuously  a  member  of  the  society,"  is 
void  as  to  an  existing  member  who  received 
his  certificate  at  a  time  when  the  society's 
by-laws  provided  that  it  would  not  pay  the 
benefit  of  a  member  who  committed  suicide, 
whether  sane  or  Insane,  unless  he  was  at  the 
time  under  treatment  for  insanily.  Olson  v. 
Court  of  Honor   (Minn.),  10-622. 

Increasing  assessments.  —  It  is  within 
the  statutory  and  charter  power  of  a  fra- 
ternal beneficiary  association,  organized 
under  the  laws  of  Massachusetts,  so  to 
amend  its  by-laws  as  to  increase  the  assess- 
ments made  against  members  to  provide  for 
the  payment  of  death  benefits,  where  the 
amendments  are  necessary  to  insure  the  pay- 
ments of  the  sums  named  in  the  associa- 
tion's benefit  certificate;  and  it  is  no  objec- 
tion to  such  amendments  that  they  classify 
the  members  according  to  age.  Reynolds  v. 
Supreme  Council   (Mass.),  7-776. 

An  amendment  to  the  by-laws  of  a  fra- 
ternal beneficiary  association  does  not  violate 
the  contract  rights  of  pre-existing  members. 


though  it  increases  the  amounts  of  the  assess- 
ments which  they  are  required  to  pay,  where 
the  amendment  is  necessary  to  enable  the 
association  to  pay  the  sums  named  in  its 
benefit  certificates,  and  the  members,  at  the 
time  of  joining  the  association,  expressly 
agreed  to  be  bound  by  the  laws  and  rules 
of  the  association  then  in  force  or  thereafter 
adopted.  Reynolds  v.  Supreme  Council 
(Mass.),  7-776. 

Changing  qualifications  of  benefi- 
ciaries. —  Where  a  member  of  a  beneficial 
association  who,  upon  joining  the  association, 
agreed  specifically  to  abide  by  and  conform 
to  the  by-laws  then  in  force  or  subsequently 
to  be  adopted,  voluntarily  surrenders  his 
benefit  certificate  and  has  a  new  one  Issued, 
he  cannot  designate  in  the  new  certificate  a 
beneficiary  not  contemplated  By  a  valid  and 
reasonable  subsisting  by-law,  though  at  the 
time  he  joined  the  association  the  by-laws 
then  existing  permitted  the  designation  of 
"  any  person  or  persons  selected  by  the  mem- 
ber." Caldwell  v.  Grand  Lodge  (Cal.), 
7-356. 

Placing  occupation  in  extra  hazard- 
ous class.  —  The  fact  that  an  amendment 
to  the  by-laws  placing  the  occupation  of 
"  switchmen  "  in  the  list  of  extra  hazardous 
risks  is  not  in  .  terms  retroactive  does  not 
indicate  an  intention  of  the  society  to  ex- 
clude from  its  operation  those  who  are  mem- 
bers when  it  is  passed  and  who  have  agreed 
to  be  bound  by  future  amendments.  Gilmore 
V.  Koiights  of  Columbus   (Conn.),  1-715. 

A  member  of  a  fraternal  benefit  society 
who  •  agrees  in  his  application  for  member- 
ship not  to  engage  in  any  occupation  deemed 
by  the  society  at  the  time  or  thereafter  to 
be  extra  hazardous,  and  also  to  be  bound 
by  the  reasonable  by-laws  of  the  society  then 
in  force  or  thereafter  adopted,  will  be  bound 
by  an  amendment  of  the  by-laws  adopted 
after  he  becomes  a  member  and  adding  cer- 
tain occupations  to  extra  hazardous  risks. 
Gilmore  v.  Knights  of  Columbus  (Conn.), 
1-715. 

An  amendment  to  the  by-laws  of  a  fra- 
ternal benefit  association  placing  the  occu- 
pation of  "  switchmen "  in  the  list  of  extra 
hazardous  risks  is  reasonable.  Gilmore  v. 
Knights  of  Columbus  (Conn.),  1-715. 

6.  Assessments. 

a.  Notice  of  assessments. 

Publication  in  ne-nrspaper.  —  Where 
the  constitution  of  a  benefit  society  provides 
that  printed  notices  of  assessments  shall  be 
sent  to  the  members  and  that  the  oflScial  or- 
gan of  the  society  shall  be  "  an  official  notice 
of  assessment  to  each  member,"  the  publica- 
tion of  the  notice  of  assessment  in  a  news- 
paper is  not  a.  notice  to  a  member  unless  a 
copy  of  the  paper  is  sent  to  him.  Grand 
Legion,  etc.,  v.  Beaty   (111.),  8-160. 

b.  Forfeiture  of  certificate  for  failure  to  pay. 

General  rule  stated.  —  Where  the  by- 
laws of  a  beneficial  society  and  a  contract 
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between  the  society  and  a  member  so  pro- 
vide, the  failure  of  a  member  to  pay  an 
assessment  within  the  time  stipulated  oper- 
ates to  disconnect  him  from  the  society  and 
to  forfeit  all  claims  of  the  member  and  the 
beneficiaries  named  in  the  certificate  to  the 
benefit  fund  of  the  society.  Supreme  Com- 
mandery  v.  Bernard  (D.  C),  6-694. 

Application  of  advance  payment.  — 
Until  an  advance  payment  exacted  of  a  mem- 
ber of  a  mutual  benefit  association  prior  to 
his  initiation  has  been  duly  applied  to  some 
assessment,  the  member  cannot  be  held  to 
be  in  arrears  as  to  an  assessment  or  sub- 
jected to  a  forfeiture  for  its  nonpayment. 
Trotter  v.  Grand  Lodge    (Iowa),   11-533. 

Wrongful  refnsal  to  accept  payment. 
—  Where  a  member  of  a  beneficiary  associa- 
tion ofifers  to  pay  dues  to  an  officer  whose 
duty  it  is  to  receive  them,  and  such  officer  re- 
fuses to  accept  the  same,  the  association  can- 
not base  the  forfeiture  of  the  promised  benefit 
on  the  nonpayment  of  dues.  Foresters  of 
America  v.  Hollis   (Kan.),  3-535. 

Survival  of  right  to  reinstatement.  — 
The  right  of  a  disconnected  member  of  a 
beneficial  society  to  reinstatement  upon  the 
payment  of  overdue  assessments  is  personal 
to  him  and  does  not  survive  his  death.  Su- 
preme Commandery  v.  Bernard  (D.  C), 
6-694. 

When  the  rules  of  a  fraternal  beneficiary 
association  provide  that  a  suspended  member 
to  be  reinstated  shall  within  thirty  days 
from  his  suspension  pay  all  arrears  of  assess- 
ments, such  payment  must  be  made  during 
the  life  of  the  applicant  for  reinstatement. 
Payment  of  such  arrears  after  his  death,  by 
some  other  person,  will  not  effect  the  rein- 
statement, unless  such  payment  is  accepted 
by  the  association  with  knowledge  of  the 
death.  Gifford  v.  Workmen's  Benefit  Assoc. 
(Me.),  17-1173. 

IVaiveT  of  forfeiture  in  general.  — 
Where  the  by-laws  of  a  beneficial  society  pro- 
vide that  a  member  who  fails  to  pay  assess- 
ments "  shall  ipso  facto  stand  disconnected 
from  his  commandery  and  from  the  order, 
without  sentence  by  the  commandery,"  the 
fact  that  the  officers  of  the  local  command- 
ery fail  to  give  prompt  notice  to  the  supreme 
commandery  of  the  disconnection  of  the 
member  does  not  amount  to  a  waiver  of  the 
condition  of  disconnection.  Supreme  Com- 
mandery V.  Bernard   (D.  C),  6-694. 

Waiver  ly  receiving  overdue  assess- 
ments. —  Where  the  by-laws  of  a  beneficial 
society  and  the  benefit  certificate  issued  there- 
under provide  that  the  failure  of  a  member 
to  pay  an  assessment  shall  operate  to  dis- 
connect him  from  the  society  and  to  forfeit 
the  benefit  certificate,  but  the  member  has 
an  absolute  right  to  pay  overdue  assess- 
ments within  a  specified  time  after  the  dis- 
connection, the  society  does  not  waive  the 
conditions  of  disconnection  and  forfeiture  by 
receiving  the  overdue  assessments  within  such 
time.  Supreme  Commandery  v.  Bernard 
(D.  C),  6-694. 

A  beneficiary  association  will  not  be  per- 
mitted to  assert  a  forfeiture  because  assess- 


ments were  not  paid  at  the  times  stated  in 
the  by-laws  where,  by  the  adoption  of  a  cus- 
tom, or  a  course  of  conduct,  it  has  led  the 
insured  members  to  believe  that  the  assess- 
ments may  be  paid  and  will  be  received  at 
other  times.  Foresters  of  America  v.  Hollis 
(Ean,),  3-535. 

A  mutual  fraternal  benefit  insurance  asso- 
ciation may  waive  a  forfeiture  of  a  certi- 
ficate of  insurance  by  the  customary 
acceptance  of  overdue  assessments,  just  as 
is  the  case  with  ordinary  insurance  com- 
panies. If  there  is  any  difference  in  the  de- 
gree of  strictness  with  which  the  insured 
shall  be  held  to  pay  premiums  and  assess- 
ments promptly  on  time,  it  is  in  favor  of 
members  of  mutual  fraternal  associations. 
Trotter  v.  Grand  Lodge   (Iowa),  11-533. 

Notwithstanding  a  provision  of  the  laws  of 
a  mutual  benefit  association  that  any  mem- 
ber of  a,  lodge  "  in  arrears  in  the  payment  of 
assessments  or  dues  on  the  28th  day  of  the 
month  upon  which  the  same  has  been  called 
shall,  from  that  date,  stand  suspended  from 
all  rights  and  benefits  under  his  or  her  cer- 
tificate of  membership,"  a  member  does  not 
become  suspended  by  automatic  operation  of 
this  provision,  for  failure  to  pay  an  assess- 
ment by  the  day  specified;  and  if  the  asso- 
ciation acting  through  its  local  agent  has 
adopted  a  custom  by  which  assessments  are 
habitually  received  several  days  after  the  day 
on  which  the  laws  require  payment  to  be 
made,  without  declaring  a  suspension  or  for- 
feiture, and  the  member  is  thus  led  to  believe 
that  literal  compliance  with  the  laws  in  this 
respect  is  not  insisted  on,  a  waiver  of  for- 
feiture may  arise  where  the  member  dies  on 
the  6th  of  the  month  without  having  paid 
an  assessment  for  the  previous  month,  the 
assessment  being  subsequently  paid  to  the 
local  secretary  and  duly  forwarded  by  him 
to  the  grand  secretary.  Trotter  v.  Grand 
Lodge  (Iowa),  11-533. 

Foiver  of  subordinate  ofBcers  to 
waive.  —  The  secretary  of  a  subordinate 
lodge  of  a  mutual  benefit  association,  charged 
with  the  duty  of  collecting  and  forwarding 
assessments  of  members,  is  the  agent  of  the 
grand  lodge,  and  may  pursue  a  course  of 
conduct  in  accepting  the  overdue  assessments 
which  will  operate  as  a  waiver  of  a  for- 
feiture for  the  nonpayment  of  an  assessment 
at  the  time  required  by  the  laws  of  the  asso- 
ciation. Trotter  v.  Grand  Lodge  (Iowa), 
11-533. 

Whether  waiver  will  be  found  in  any  par- 
ticular case  depends,  not  on  the  intention  of 
the  party  against  whom  it  is  asserted,  but 
on  the  effect  which  his  conduct  or  course  of 
business  has  had  upon  the  other  party. 
Trotter  v.  Grand  Lodge   (Iowa),  11-533. 

c.  Personal  liability  for  assessments. 

Recovery  by  action.  —  A  member  of  an 
unincorporated  mutual  insurance  association 
is  not  personally  liable  for  an  assessment  for 
the  death  benefit  of  another  member  at  the 
suit  pf  the  latter's  beneficiary  where  the  only 
provision  in  the  contract  of  membership  as 
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to  compelling  payment  of  assessments  is  for- 
feiture of  membership  for  nonpayment. 
Cochran  v.  Boleman   (Ind.),  1-388. 

Where  a  member  of  an  incorporated  bene- 
ficial association  has  been  expelled  for  non- 
payment of  dues  in  accordance  with  the 
by-laws,  the  unpaid  dues  are  not  debts  re- 
coverable at  law  at  the  suit  of  the  associa- 
tion. L'Union  St.  Jean  Baptiste  de  Paw- 
tucket  V.  Ostiguy  (R.  I.),  1-401. 

7.  Suicide  of  Membee. 

Effect   'where   certificate   is   silent.   — 

The  action  of  a  member  of  a  fraternal  bene- 
fit society  in  intentionally  taking  his  own 
life  while  he  is  sane  does  not  defeat  the  right 
of  his  wife,  who  is  a  beneficiary  in  his  bene- 
fit certificate,  to  recover  the  benefit,  where 
the  contract  of  insurance  is  silent  as  to  the 
effect  of  suicide  on  the  rights  of  the  parties. 
Grand  Legion,  etc.,  v.  Beaty   (111.),  8-160. 

Although  the  insurance  certificate  of  a  fra- 
ternal beneficiary  order  contains  no  provision 
in  regard  to  the  death  of  the  insured  by  sui- 
cide, a  provision  against  suicide  is  implied, 
and  no  action  can  be  maintained  on  the  cer- 
tificate by  the  legal  representative  of  the 
insured  if  the  death  of  the  latter  was  inten- 
tionally caused  by  himself  when  of  sound 
mind.  Davis  v.  Supreme  Council  (Mass.), 
11-777. 

Snicide  ivhile  insane.  —  Where  the 
death  of  the  insured  is  the  result  of  his 
volition,  he  having  the  conscious  purpose  to 
end  his  life,  and  the  intelligence  to  adopt 
means  to  that  end,  it  is  his  own  act,  and 
avoids  the  certificate  sued  upon,  even  though 
he  was  so  far  insane  as  not  to  be  morally 
responsible  for  his  conduct.  Davis  v.  Su- 
preme Council   (Mass.),  11-777. 

Under  a  benefit  certificate  providing  that 
it  shall  be  void  "  if  the  member  holding  this 
certificate  .  .  .  shall  die  .  .  .  by  any 
means  or  act  which  if  used  or  done  by  such 
member  while  in  the  possession  of  all  natviral 
faculties  unimpaired  would  be  deemed  self- 
destruction,"  a  death  by  suicide  avoids  the 
policy,  whether  the  insured  is  sane  or  insane 
at  the  time  of  the  act.  Clemens  v.  Royal 
Neighbors  (N.  Dak.),  8-1111. 

Legality  of  rule  redncing  benefit.  — 
A  provision  in  the  certificate  of  a  benefit  in- 
surance to  the  effect  that  the  beneficiary 
shall  be  entitled  to  recover  thereunder,  in  case 
of  suicide  of  the  assured,  only  one-third  of 
the  amount  otherwise  due,  is  legal  and  bind- 
ing and  in  no  wise  affected  by  a  subsequent 
incontestable  clause  in  the  certificate.  Chil- 
dress V.  Fraternal  Union  of  America  (Tenn.), 
3-236. 

8.  Benepiciabies. 
a.  In  general. 

Interest   of   member   in   benefit.   —  A 

member  of  a  fraternal  or  beneficial  associa- 
tion has  no  such  interest  or  property  in  the 
proceeds  of  the  certificate  therein  as  will  im- 
press such  proceeds  with  a  trust  in  favor 
of  his  estate  or  his  creditors.      Warner  v. 


Modern  Woodmen  of  America  (Neb.),  Z- 
660. 

Bight  to  benefit  upon  failure  of 
beneficiaries.  —  Where  a  certificate  in  a 
beneficial  association  provides  that  payment 
thereof  shall  be  made  only  to  certain  persons 
as  beneficiaries,  and  the  by-laws  of  the  asso- 
ciation and  a  state  statute  contain  the  same 
provision,  the  death  of  such  member,  without 
the  existence  of  any  one  entitled  to  be  made 
a  beneficiary  under  his  certificate,  creates  no 
interest  in  his  estate  to  the  fund  mentioned 
therein,  and  his  administrator  cannot  recover 
against  the  association  on  such  certificate. 
Warner  v.  Modern  Woodmen  of  America 
(Neb.),  2-660.  ■ 

Where  a  certificate  of  a  beneficial  associa- 
tion, together  with  the  by-laws  and  a  state 
statute,  provide  that  payment  thereof  shall 
be  made  to  certain  persons  only  as  bene- 
ficiaries, and  the  certificate  is  payable  to  the 
legal  heirs  of  the  member,  who  dies  leaving 
no  heirs,  and  without  designating  any  other 
beneficiary,  and  it  appears  that  no  one  is  in 
existence  who  could  legally  become  such  bene- 
ficiary, no  equitable  rights  accrue  to  either 
creditors  or  to  the  estate  of  the  deceased 
member,  and  the  fund  contemplated  by  the 
certificate  will  revert  to  the  society.  War- 
ner v.  Modern  Woodmen  of  America  (Neb.), 
2-660. 

Vested  interest  in  certificate.  —  The 
designated  beneficiary  of  a  certificate  of  bene- 
fit insurance,  where  the  beneficiary  may  be 
changed  at  any  time  by  the  insured,  has  no 
vested  interest  in  the  insurance,  and  no 
greater  rights  under  the  certificate  as  against 
the  defense  of  suicide,  than  the  legal  repre- 
sentatives of  the  insured.  Davis  v.  Supreme 
Council  (Mass.),  11-777. 

Estoppel  of  association  to  deny  qual- 
ifications. —  A  mutual  insurance  associa- 
tion cannot  resist  payment  of  its  insurance 
certificate  on  the  ground  that  the  member's 
sister-in-law,  who  is  the  designated  bene- 
fiaiary,  is  not  a  proper  person  to  be  so  desig- 
nated, where  the  relationship  appears  upon 
the  face  of  the  certificate  issued  by  the  asso- 
ciation to  her  and  the  association  has  re- 
ceived the  payment  of  dues  thereon.  Stronge 
V.  Supreme  Lodge  (N.  Y.),  12-941. 

Where  the  name  of  a  person  who  does  not 
belong  to  the  class  of  persons  who  may  be 
designated  as  beneficiaries,  under  the  rules 
of  a  beneficial  association  and  the  statute 
regulating  such  associations,  is  inserted  in  a 
benefit  certificate,  such  person  has  no  right 
to  receive  any  part  of  the  benefit  fund,  and 
the  acceptance  by  the  association  of  assess- 
ments paid  after  his  name  has  been  so  in- 
serted does  not  confer  such  right.  Modern 
Woodmen  v.  Comeaux   (Kan.),  17-865. 

Necessity  of  insurable  interest.  —  The 
rule  of  public  policy  which  forbids  one  from 
insuring  for  his  own  benefit  a  life  in  which 
he  has  no  insurable  interest  does  not  pre- 
vent a  person  who  secures  a  death  benefit 
certificate  on  his  own  life  and  pays  the 
premium  thereon  from  designating  as  bene- 
ficiary one  who  has  no  insurable  interest. 
Dolan  V.  Supreme  Council   (Mich.),  15-232. 
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b.    Meaning    of    terms    descriptive    of   bene- 
ficiaries. 

Legal  heirs.  —  The  term  "  legal  heirs," 
when  used  to  designate  the  beneficiaries  in  a 
benefit  certificate  issued  by  a  benevolent  asso- 
ciation, means  the  persons  designated  as  dis- 
tributees by  succession  statutes,  and  there- 
fore includes  the  widow  of  the  insured  if  she 
is  included  among  the  distributees  by  the 
statute  of  the  state  where  the  certificate  is 
issued  and  where  the  insured  lives  and  dies. 
Thomas  v.  Covert  (Wis.),  5^56. 

Member  of  family.  —  The  stepfather  of 
a  married  woman,  who  is  not  a  member  of 
her  household,  is  not  a  member  of  her  family 
within  the  meaning  of  a  statute  designating 
and  restricting  the  classes  of  persons  who 
may  be  beneficiaries  in  a,  benefit  certificate 
issued  by  benefit  societies.  Supreme  Lodge 
V.  Dewey   (Mich.),  7-681. 

Immediate  family.  —  Where  the  charter 
of  a  mutual  fraternal  benefit  association  de- 
fines one  class  of  persons  to  whom  the  death 
benefit  of  a  member  is  payable  as  "  such 
person  or  persons  of  the  immediate  family  of 
said  member  as  by  him  designated,"  the 
words  "  immediate  family  "  should  be  inter- 
preted as  meaning  a  group  of  persons,  of 
which  the  insured  member  is  one,  connected 
as  one  family,  and  including  all  persons 
bound  together  by  ties  of  relationship,  as 
parents  and  children  living  together  as  mem- 
bers of  one  household  under  one  head.  The 
words  do  not  exclude  from  the  class  of  desig- 
nated beneficiaries  every  person  whom  the 
head  of  the  family  is  not  legally  bound  to 
support,  such  as  an  adult  daughter  who  re- 
sides at  her  father's  house,  as  her  home,  and 
has  no  other  place  of  residence.  Dalton  v. 
Knights  of  Columbus    (Conn.),  11-568. 

In  an  action  by  the  adult  daughter  of  a 
member  of  a  mutual  benefit  association  to 
recover,  as  his  designated  beneficiary,  his 
death  benefit,  a  requested  charge  that  the 
daughter  was  not  her  father's  legally  desig- 
nated beneficiary,  in  view  of  the  charter 
provision  of  the  association  limiting  the 
beneficiaries  to  the  member's  "  immediate 
family,"  if  at  the  time  of  his  death  she  had 
separated  herself  from  his  household,  is  prop- 
erly refused  as  an  incorrect  statement  of  law 
and  as  an  insufiicient  and  improper  state- 
ment on  which  to  base  a  finding  of  fact,  in 
view  of  the  evidence,  where  the  court  in  its 
charge  has  fairly  stated  the  conflicting  claims 
as  to  the  facts  proved  upon  which  the  jury 
must  find  whether  the  daughter  remained,  at 
her  father's  death,  a  member  of  his  house- 
hold. Dalton  V.  Knights  of  Columbus  ( Conn. ) , 
11-568. 

Dependent.  —  The  term  "  dependent,"  as 
used  to  designate  a  beneficiary  in  a  benefit 
certificate  defined.  Caldwell  v.  Grand  Lodge 
(Cal.),  7-356. 

A  married  woman,  whose  husband  is  ca- 
pable of  supporting  her,  held  not  to  be  de- 
pendent upon  another  man  within  the  mean- 
ing of  the  term  as  used  to  designate  a  bene- 
ficiary in  a.  benefit  certificate.  Caldwell  v. 
Grand  Lodge  (Cal.),  7-356. 


Where  D.,  who  is  an  unmarried  man  with- 
out living  relatives  and  a  member  in  good 
standing  of  the  order  of  Modern  Woodmen 
of  America,  being  sick  and  without  a  home, 
enters  into  an  agreement  with  a  neighbor, 
who  is  keeping  a  hotel,  for  the  purpose  of 
securing  a  place  where  he  can  live  and  be 
cared  for,  whereby  it  is  agreed  that  the 
name  of  such  hotel  keeper  shall  be  inserted 
in  D's  benefit  certificate  as  beneficiary,  and 
that  he  shall  have  all  of  the  property  which 
is  owned  by  D.,  in  return  for  which  he  shall 
furnish  D.  with  a  home  at  Eis  hotel,  as  a 
member  of  his  family,  during  D.'s  lifetime, 
and,  in  pursuance  of  such  agreement,  the 
name  of  the  hotel  keeper  is  inserted  in  the 
benefit  certificate,  he  being  designated  therein 
as  a  "  dependent,"  and  D.  makes  a  will  be- 
queathing his  property  to  the  hotel  keeper's 
wife,  and  then  goes  to  the  hotel  to  live  and 
remains  there  until  his  death,  which  occurs  a 
few  months  afterwards,  the  hotel  keeper  has 
no  valid  claim  against  the  order  as  a  bene- 
ficiary, since  he  is  not  a  dependent  upon  D. 
within  the  meaning  of  the  law  relating  to 
fraternal  associations.  Modern  Woodmen  v. 
Comeaux  (Kan.),  17-865. 

c.   Change   of  beneficiary. 

When  original  beneficiary  may  pre- 
vent. —  The  designation  of  the  beneficiary 
of  a  mutual  benefit  certificate  of  insurance  in 
pursuance  of  a  contract  fully  performed  by 
the  beneficiary,  cannot  be  revoked  and  a  new 
beneficiary  named  at  the  pleasure  of  the  in- 
sured, even  though  the  by-laws  of  the  asso- 
ciation provide  that  a  change  of  beneficiary 
may  be  made  at  any  time  without  the  con- 
sent of  the  existing  beneficiary.  Stronge  v. 
Supreme  Lodge  (N.  Y.),  12-941. 

9.  Actions  to  Eecovee  Benefits. 
a.  In  general. 

Rights  of  member  on  repudiation  of 
certificate.  —  Where  a  beneficial  organiza- 
tion issues  to  a  member  a  certificate  entitling 
the  beneficiary  to  a  stated  sum  on  the  death 
of  the  member  in  good  standing,  on  condition 
of  paying  the  periodical  assessments  and 
complying  with  the  by-laws,  the  member  has 
such  an  interest  in  the  enforcement  of  the 
certificate  as  entitles  him  to  maintain  an 
action  to  recover  damages  for  its  repudiation. 
O'Neill  v.  Supreme  Council  American  Legion 
of  Honor  (N.  J.),  1-422. 

Where  a  certificate  issued  by  a  beneficial 
organization  is  repudiated  by  it  during  the 
life  of  the  member,  the  latter  need  not  con- 
tinue the  payment  of  the  assessments  or 
further  perform  the  conditions  precedent  in 
order  to  sue  for  damages.  O'Neill  v.  Supreme 
Council  American  Legion  of  Honor  (N.  J.), 
1-422. 

Where  a  beneficial  organization  attempts 
by  an  unauthorized  by-law  to  make  a  ma- 
terial modification  of  a  certificate  previously 
issued,  a  member  must  exercise  his  option 
to  treat  such  by-law  as  a  repudiation  of  the 
contract  within  a  reasonable  time,  an'd  ordi- 
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narily  what  ia  reasonable  time  is  a  question 
for  the  jury.  O'Neill  v.  Supreme  Council 
American  Legion  of  Honor  (N.  J.),  1-422. 

Necessity  of  pleading  insurable  in- 
terest. —  In  an  action  to  recover  insurance 
procured  by  a  member  of  a  beneficiary  asso- 
ciation on  his  own  life  for  the  benefit  of 
another,  it  is  not  necessary  for  the  bene- 
ficiary to  allege  that  he  had  an  insurable  in- 
terest in  the  life  of  the  insured,  and  if  the 
association  relies  on  the  defense  of  no  in- 
surable interest  it  must  plead  and  prove  it. 
Foresters  of  America  v.  Hollis  (Kan.),  3-535. 

Snffiolenoy  of  proofs  of  death.  —  A 
provision  in  a  benefit  certificate  that  the 
benefit  shall  be  paid  within  a  specified  time 
after  "  satisfactory  proof  of  death  of  said 
member,  and  of  the  identity  and  right  of 
claimant,  and  of  the  validity  of  the  claim," 
does  not  require  a  claimant  as  a  prerequisite 
to  the  bringing  and  maintenance  of  an  action 
on  the  certificate  to  show  that  the  beneficial 
association  has  no  good  defense  against  the 
claimant  on  the  ground  of  misrepresentation 
by  the  member  in  his  application  for  mem- 
bership, and  therefore  a  proof  of  death  which 
is  otherwise  sufficient  to  make  out  a  prima 
facie  case  for  the  claimant  is  not  rendered 
insuflScient  by  the  fact  that  it  shows  material 
misrepresentations  in  the  application.  Lyon 
V.  United  Moderns    (Cal.),  7-672. 

Lack  of  insurable  interest  as  defense. 
—  Where  a  benefit  society  files  a  bill  of  in- 
terpleader to  determine  the  title  to  the  pro- 
ceeds of  a  benefit  certificate  issued  subject 
to  the  provision  that  if  the  designated  bene- 
ficiary proves  to  be  an  unlawful  one,  the 
benefit  shall  be  payable  to  the  husband  of 
the  member,  the  husband,  inasmuch  as  he  has 
a  direct  interest  in  the  contract  which  he  is 
entitled  to  enforce,  may  show  a  want  of  in- 
surable interest  in  the  designated  beneficiary. 
Supreme  Lodge  v.  Dewey   (Mich.),  7-681. 

b.   Evidence. 

Cause  of  disease.  —  In  an  action  on  a 
benefit  certificate,  where  the  witness  has  tes- 
tified that  the  insured  told  him  he  thought 
that  he  had  a  certain  disease,  it  is  not  erro- 
neous to  refuse  to  permit  the  witness  to 
answer  a  further  question  as  to  the  cause  to 
which  the  insured  attributed  the  disease. 
Taylor  v.  Modern  Woodmen  (Wash.),  7-607. 

Prior  application  to  another  com- 
pany. —  In  an  action  on  a  benefit  certificate 
where  the  defense  is  interposed  that  a  false 
date  of  birth  was  given  In  the  application 
for  membership,  a  prior  application  for  life 
insurance  in  another  company  made  under 
circumstances  of  a  nature  to  vouch  for  the 
truthfulness  of  the  statements  and  repre- 
sentations therein  contained,  in  which  the 
date  of  birth  is  different  from  that  given  in 
the  application  involved  in  the  action,  is  com- 
petent evidence  tending  to  establish  the  true 
date.  Taylor  v.  Grand  Lodge  (Minn.),  11- 
260. 

Declarations  and  admissions  of  de- 
oeased.  —  Declarations  and  admissions  of  a 
person,    since    deceased,     made    ante    litem 


motam  respecting  the  date  of  his  birth,  are 
admissible  in  evidence  against  his  beneficiary 
in  an  action  to  recover  upon  a  mutual  benefit 
certificate  issued  to  him  in  hia  lifetime,  in 
which  action  the  defense  interposed  is  that 
a  false  date  of  birth  was  given  in  the  ap- 
plication for  membership,  the  basis  for  the  in- 
surance. Taylor  v.  Grand  Lodge  (Minn.), 
11-72. 

In  an  action  on  a  benefit  certificate,  a 
written  report  made  by  the  examining  phy- 
sician at  the  time  of  the  examination  of  the 
insured  upon  his  application  for  membership 
is  the  best  evidence  of  the  disclosures  made 
at  that  time  by  the  insured  as  to  the  state 
of  his  health,  and  therefore  it  is  not  errone-  . 
ous  to  refuse  to  permit  the  examining  physi- 
cian to  testify  orally  as  to  such  disclosures. 
Taylor  v.  Modern  Woodmen   (Wash.),  7-607. 

Parol  testimony  regarding  contents 
of  books.  —  Where  in  an  action  on  a  cer- 
tificate of  a  benefit  society  the  defendant,  in 
order  to  show  that  the  insured  took  his  own 
life  to  escape  punishment  for  crime,  intro- 
duces evidence  tending  to  show  that  for  a 
long  period  of  time  preceding  his  death  the 
insured  had  been  engaged  in  a  series  of  em- 
bezzlements, it  is  error  to  permit  witnesses 
to  testify  on  the  subject  of  these  embezzle- 
ments as  to  what  the  books  of  account  of 
the  insured  show,  without  producing  the 
books  themselves.  Davis  v.  Supreme  Council 
(Mass.),  11-777. 

Burden  of  proof.  —  Where  in  the  peti- 
tion in  a  suit  on  a  certificate  issued  by  a 
benefit  society,  containing  a  contract  of  life 
insurance,  the  plaintiff  alleges,  in  one  para- 
graph that  the  insured  was  a  member  in 
good  standing  and  the  certificate  was  in  full 
force  at  the  time  of  the  death  of  the  insured, 
and  in  another  paragraph,  that  the  plaintiff 
had  furnished  the  defendant  with  proof  of 
the  death  and  performed  all  the  conditions  of 
the  contract,  and  in  still  another  paragraph, 
that  all  assessments  and  dues  were  duly  paid, 
and  the  answer  of  the  defendant  denies  that 
the  insured  was  a  member  in  good  standing 
at  the  date  of  his  death,  and  that  the  certifi- 
cate was  in  full  force,  and  also  denies,  in  a 
general  way,  the  allegations  in  the  other 
paragraphs,  the  denial  of  the  defendant  is 
in  due  form,  and  the  effect  of  the  same  is  to 
place  upon  the  plaintiff  the  burden  of  proving 
the  allegations  as  made,  notwithstanding 
they  are  genral  in  their  nature.  Supreme 
Lodge  V.  Grenshaw  (Ga.),  12-307. 


BENEVOIiENT  INSTITUTIONS. 

Commitment  of  wayward  children,  see  In- 
fants, 4  e. 


BEQUESTS. 


See  Wills. 


BEST  AND  SEOONDART  EVIDENCE. 

See  EyiDENCE,  5. 
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BETTERMENTS. 

See  Impbovements. 

BETTING. 

See  Gaming  and  Gaming  Houses. 

BEVERAGES. 

See  Intoxicating  Liquoes. 

BIAS. 

Disqualification  of  judge,  see  Judges,  4  c. 

Disqualification  of  jurors,  see  JuBT,  5  b. 

Ground  for  change  of  venue,  see  Change  of 
Venue,  1  d. 

Exhibition  of  bias  by  jurors,  see  JUBY,  7  d 
(9). 

Impeachment  of  witneaa  for  bias,  see  Wit- 
nesses, 5b   (2)    (c). 

BIBLE. 

Beading  Bible  in  public  schools,  see 
Schools,  6. 

BICYCLES. 

Duty  of  municipality  to  make  highways  safe 
for  bicycles,  see  Streets  and  High- 
ways, 7  d. 

Riding  bicycle  on  railroad  track  as  trespass, 
see  Injunctions,  2  a. 

BIDS. 

See  Auctions  and  Auctioneers. 
Advertising   for   bids   for    public   work,    see 

Municipal  Corporations,  7  d. 
Chilling  or  puffing  bidding  at  judicial  sales, 

see  JcTDiciAL  Sales. 
Defective  title  as  affecting  liability  of  bidder 

at  sheriff's  sale,  see  Executions,  8. 

BIGAMT. 

1.  What  Constitutes. 

2.  Indictment. 

3.  Defenses. 

4.  Evidence. 

1.  What  Constitutes. 

Place  of  second  marriage.  —  The  pro- 
vision  of  the  Canadian  statute  which  defines 
bigamy  as  "  the  act  of  a  person  who,  being 
married,  goes  through  a  form  of  marriage 
with  another  person  in  any  part  of  the 
world,"  is  intra  vires  of  the  Dominion  Parlia- 
ment, when  it  is  read  in  connection  with  the 
limitation  imposed  by  the  provision  of  the 
statute  that  "  no  person  shall  be  liable  to  be 


convicted  of  bigamy  in  respect  of  having 
gone  through  a  form  of  marriage  in  a  place 
not  in  Canada,  unless  such  person,  being  a 
British  subject  resident  in  Canada,  leaves 
Canada  with  intent  to  go  through  such  form 
of  marriage."  Rex  v.  Brinkley  (Ont.), 
10-107. 

The  North  Carolina  statute  (Revisal,  1905, 
§  3361)  making  it  a  crime  for  a  person 
having  a  lawful  husband  or  wife  living  to 
marry  a  second  time,  whether  the  second 
marriage  is  in  "  North  Carolina  or  else- 
where," is  unconstitutional  in  so  far  as  it 
relates  to  second  marriages  outside  the  state. 
State  V.  Ray   (N.  Car.),  19-566. 

Cobabitation  under  foreign  Mgamons 
marriage.  —  Where  the  wife  of  a  domiciled 
Canadian  obtains  in  one  of  the  United  States 
a  divorce  which  is  invalid  in  Canada,  and 
therafter  the  husband,  acting  under  legal 
advice  that  the  divorce  is  valid  and  that  he 
is  at  liberty  to  marry  again,  goes  through  a 
form  of  marriage  with  another  woman  in 
such  state,  after  having  gone  there  for  the 
purpose  of  contracting  such  marriage,  he  is 
guilty  of  bigamy  under  the  Canadian  statute. 
Rex  V.  Brinkley  (Out.),  10-407. 

The  Missouri  statute  making  it  a  penal 
offense  for  persons  to  cohabit  within  the  state 
who  have  contracted  a  bigamous  marriage  in 
another  state  is  constitutional,  though  it  de- 
nominates the  offense  as  "  bigamy "  instead 
of  as  a  "  felony,"  as  it  is  within  the  power 
of  the  legislature  to  make  such  cohabitation 
bigamy,  and  the  statute  is  not  directed 
against  the  act  of  contracting  the  void  mar- 
riage.    State  V.  Stuart  (Mo.),  5-963.    ■ 

Cohabiting  under  a  foreign  bigamous  mar- 
riage is  not  within  the  purview  of  the  North 
Carolina  statute  (Revisal,  1905,  §  3361) 
making  it  a  felony  for  a  person  having  a 
lavirful  husband  or  wife  living  to  marry  a 
second  time,  and  providing  that  an  offender 
may  be  prosecuted  in  any  county  in  which  he 
may  be  apprehended.  State  v.  Ray  (N. 
Car.),  19-566. 

2.  Indictment. 

SnfBciency  nnder  Missouri  statute.  — 

An  indictment  held  suflScient  .  under  the 
Missouri  statute  making  it  a  penal  offense 
for  persons  to  cohabit  within  the  state  who 
have  contracted  a  bigamous  marriage  in 
another  state.  State  v.  Stuart  (Mo.),  5-963. 
Averments  as  to  former  marriage.  — 
An  indictment  for  bigamy  must  distinctly 
aver  a  former  marriage,  and  must  allege  the 
name  of  the  former  wife  or  husband.  An 
indictment  which  merely  alleges  that  the  de- 
fendant did  unlawfully  marry  a  named 
woman,  "he,  the  said  defendant,  then  and 
there  having  a  lawful  former  wife  then  liv- 
ing," is  fatally  defective.  Bryan  v.  State 
(Tex.),  16-515. 

3.  Defenses. 

Belief  in  death  of  former  spouse.  — 

It  is  bigamy  for  a  married  person,  whose 
spouse  is  absent  from  the  state  or  from  the 
country,  but  is  alive,  to  marry  a  third  per- 
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son  before  the  expiration  of  the  time  pre- 
scribed by  the  statute,  even  though  the 
spouse  contracting  such  second  marriage  does 
so  under  an  honest  belief,  based  upon  reason- 
able grounds,  that  the  absent  spouse  is  dead. 
State  V.  Ackerly  (Vt.),  8-1103. 

Belief  in  validity  of  divorce.  —  It  is 
no  defense  to  a  charge  of  bigamy  that  the 
defendant  entered  into  the  second  marriage 
under  an  honest  but.  mistaken  belief  that  the 
first  wife  was  dead  or  had  obtained  a  divorce. 
People  !'.  Spoor    (111.),  14-638. 

4.  Evidence. 

Abienoe  of  criminal  intent.  —  Under 
the  Illinois  bigamy  statute  providing  that 
"  whoever,  having  a  former  husband  or  wife 
living,  marries  another  person,  or  continues 
to  cohabit  with  such  second  husband  or  wife 
.  .  .  shall  be  guilty  of  bigamy,"  but  pro- 
viding that  the  act  shall  not  extend  to  mar- 
riages entered  into  under  the  belief  that  the 
former  spouse,  who  has  been  continually 
absent  and  unheard  of  for  five  years,  is  dead, 
or  to  marriages  entered  into  after  a  lawful 
divorce,  a  divorce  relied  on  as  a  defense  to  a 
prosecution  for  a  second  marriage  must  be 
shown  to  have  been  legally  granted,  and  evi- 
dence that  the  defendant  had  no  criminal  in- 
tent in  entering  into  a  second  marriage  or 
believed  in  good  faith  that  the  former  spouse 
had  obtained  a  divorce  is  not  admissible. 
People  V.  Spoor    (111.),   14-638. 

Validity  of  prior  marriage.  —  To  sus- 
tain a  prosecution  for  bigamy  the  evidence 
must  show  beyond  a  reasonable  doubt  that 
the  former  marriage  of  the  parties  was  a 
valid  legal  marriage.  MeCombs  v.  State 
(Tex.),  14-72. 

Presumption  as  to  validity  of  prior 
marriage.  ^  In  a  prosecution  for  bigamy  it 
is  not  necessary  for  the  prosecution  to  show, 
in  addition  to  the  fact  of  the  first  marriage 
of  the  accused,  that  there  were  no  impedi- 
ments to  such  marriage,  as  a  valid  marriage 
is  presiuned  and  the  burden  of  showing  the 
illegality  thereof  is  on  the  accused.  State  v. 
Kniffen   (Wash.),  12-113. 

Where  a  person,  legally  married,  enters 
into  a  second  marriage  which  in  its  inception 
is.  bigamous  and  void,  the  fact  that  the 
parties  to  the  second  marriage  continue  to 
live  together  as  husband  and  wife  after  the 
dissolution  of  the  first  marriage  by  divorce, 
without  any  new  contract  of  marriage  or 
knowledge  by  the  innocent  party  of  the  fact 
of  the  former  marriage  or  divorce,  does  not 
create  any  presumption  of  a  valid  marriage 
by  cohabitation  or  render  bigamous  a  third 
marriage  contracted  by  the  party  to  the  first 
and  second  marriages  after  the  dissolution 
of  the  first  marriage.  McCombs  v.  State 
(Tex.),  14-72. 

Admissibility  of  marriage  license  and 
certificate.  —  In  a  prosecution  for  bigamy 
in  the  state  of  Washington  a  copy  of  a  mar- 
riage license  and  certificate  of  marriage 
from  another  state  is  not  a  record  of  a  court 
which  under  the  Washington  statute  may  be 
authenticated  by  the  clerk  "  or  other  officer 
haying  charge  of  the  records  of  such  court," 

yois.  1-20  — Ann,  Cas.  Dwkst,  — 25. 


but  is  a  public  record  of  a  county,  and  to  be 
admissible  in  evidence  must  be  certified  as 
required  by  section  906  of  the  revised  stat- 
utes of  the  United  States.  State  v.  Kniffen 
(Wash.),  12-113. 

BII.L  BOARDS. 

Effect   as   violation   of   building   restrictions, 

see  Deeds,  3  c. 
Begulation  of  billboards  in  municipalities,  see 

Advertisements;  Municipal  Cobpoba- 

TIONS,  5   f    (2). 


BILLS. 


See  Statutes, 


BILLS  AND  NOTES. 

1.  FOBM,  386. 

2.  Considebation,  386. 

3.  Capacity  op  Pasties,  386, 

4.  Execution  and  Deijveby,  387, 

5.  Acceptance,  387. 

6.  Negotiability  and  Transfeb,  387. 

a.  Effect  of  various  provisions  upon 

negotiability,  387. 

b.  Method  of  negotiation  or  transfer, 

387. 

7.  Maturity,  388. 

8.  Pbesentment  and  Demand,  388, 

9.  Pbotest  and  Notice,  388. 

a.  Who  may  protest,  388. 

b.  Right  to  notice,  388. 

c.  Sufficiency  of  notice,  388. 

d.  Waiver  of  protest  or  notice,  388. 

10.  DiSCHAEGE  and  PAYMENT,  389. 

11.  Eights  and  Liabilities  of  Parties, 

389. 

a.  In  general,  389. 

b.  Assignee  of  legal  title,  390. 

c.  Bona  fide  purchasers,  390. 

(1)  Who  are,  390. 

(2)  What     defenses     available 

against,  390. 

d.  Purchasers  with  notice,  391. 

e.  Transfer  in  violation  of  contract, 

391, 

f.  Forged  instruments,  391. 

g.  Stolen  instruments,  392. 
h.  Conflict  of  laws,  392. 

12.  Actions,  392, 

a.  Who  may  sue  on  note,  392, 

b.  Jurisdiction,  392, 

c.  Plaintiff's  pleadings,  393, 

d.  Defendant's  pleadings,  393, 

e.  Evidence,  393. 

f.  Instructions,  394. 

g.  Recovery  of  attorney's  fees,  394, 

See  Checks, 

Accepting  promissory  note  for  premiums  as 

waiver  of  breach  of  condition  in  policy, 

see  Insurance,  3  c  (4), 
Accommodation     notes     made     by     married 

women,  see  Conflict  ot  La^^s, 
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Alteration,  see  Altebation  of  Instruments. 
Authority  of  agent  to  receive  check  or  draft 

ih  payment,  see  Agency,  3  a  (2). 
Anthority  of  officers  to  bind  corporation,  see 

COBPOBATIONS,    7    b. 

Bona  fide  holder  of  note  given  by  munici- 
pality for  money  borrowed  without  au- 

thoritV,     «fefe    MtjNteiPAt    COBPOBATIONS, 

8  d. 

COttstructibh  of  note  and  mortgage  as  parts 
of  one  transaction,  see  MOBfOAOES  and 
DEEDS   OF   TBdST,   7. 

Destription  of  stolen  bank  notes  in  indict- 
ment, see  Laeceny,  5  a. 

Effect  of  intermarriage  between  parties,  see 
Husband  and  Wife,  2  i. 

Execution  by  partngtship,  see  Pabtneeship, 
5  a. 

Law  governing  validity  and  construction,  see 
Conflict  of  Laws,  3d  (2). 

Liability  of  principal  on  indorsement  by 
agent,  see  Agency,  3  g  (2). 

Liability  to  attachment,  see  ATTAdHitErfT,  4. 

Limitation  of  action  on  demand  note,  see 
Limitation  of  Actions,  4  a  ( 2 )  ( a ) . 

Limitation  of  action  on  foreign  note,  see 
LllttfATION  OP  ACTIONS,  2  a. 

Merger  of  notes  in  judgment,  see  Judg- 
ments, 5-  a. 

Obtaining  note  by  false  pretenses,  see  False 
Pbetensbs  and  Cheats,  1  e. 

Payment  by  negotiable  paper,  see  Pay- 
ment, 1. 

Promissory  note  after  payment  as  subject  of 
conversion,  sea  Tboveb  and  Conveb- 
SION,  2. 

Taxation  of  bills  aud  notes,  see  TAxAtioN, 
2  c;  3  b. 

Transfer,  see  Conflict  of  Laws,  3  d  (2). 

Validity  of  note  by  parent  to  child  without 
consideration,  sco  Advancements,  1. 

Verbal  guarantee  by  transferrer,  see  Fbauds, 
Statute  of,  6  0.. 

Warehouse  receipts  as  negotiable  instru- 
ments, see  Wabehouses,  2. 

1.   FOBM. 

What  conititntes  negotiable  bill  of 
«tte&ailge.  —  A  VPrittefl  order  directing  the 
payment  of  a  certain  amount  of  money  "  on 
account  of  eofltf  act "  between  the  drawee  and 
the  drawer,  although  it  states  no  specific 
time  of  payment,  is  a  negotiable  bill  of  ex- 
change, payable  absolutely  on  demand,  and 
the  words'  quoted  are  not  a  direction  to 
charge  a  particular  fund  but  merely  to  indi- 
cate the  fund  to  which  the  drawee  is  to  look 
for  reimbursement.  First  National  Bank  v. 
Lightner   (Kan.),  11-596. 

Omission  of  amotant  fa^om  body  of  in- 
strument. —  Where  the  amount  for  which 
a  promissory  note  is  given  is  omitted  from 
the  body  thereof,  the  marginal  figures  may 
be  referred  to  to  supply  the  omission.  Kim- 
ball V.  Costa   (Vt.),  1-610. 

Where  the  amount  for  which  a  promissOIfy 
note  is  giteil  is  omitted  from  the  body 
thereof,  no  recovery  can  be  had  upon  the  in- 
strument until  the  blank  is  filled  in,  though 
the  amount  is  stated  in  the  margin  of  the 


note  in  words  as  well  aa  in  figures.  Chest- 
nut V.  Chestnut  (Va.),  7-S02. 

Notes  given  for  patent  or  patented 
rights.  —  Books  and  the  right  to  sell  books 
are  not  patents  or  patented  rights  within  the 
meaning  of  the  Arkansas  statute  (Kjrby'a 
Digest,  §§  513,  514),  which  requires  notes 
given  for  patents  or  patented  rights  to  be  in 
a  certain  form  and  to  contain  certain  state" 
ments  on  their  face.  Hogg  v.  Thurman 
(Ark.),  17-383. 

Joint  maker  as  indorser.  -~  Where  a 
note  runs,  "  we  jointly  and  severally  promise 
to  pay,"  and  is  signed  by  A  and  B  on  its 
face,  and  B  prefixes  to  his  signature  the  word 
"  indorser,"  it  is  deemed  to  be  the  note  of  A 
indorsed  by  B.  Hence,  in  default  of  protest 
for  nonpayment  and  of  notice  thereof,  B  is 
discharged  from  liability  on  the  note.  "Tap- 
ley  i:  Paquet  (Can.),  19-569. 

2.   CONSIDBBATION. 

Effeet  of  absence  between  nominal 
paieties.  —  If  a  notfe  is  iiiade  and  delivwed 
to  an  attorney  for  hiS  Client,  and  deliirered 
by  him  to  the  Client,  being  payable  oa  its 
face  to  the  attorney  or  bearer,  the  absehce 
of  a  tOtisideration  between  the  Motoef  pet' 
sohally  aiid  the  makisr  of  the  note  Will  Uflt 
affect  its  statute,  but  the  question  will  tUi-h 
upon  whether  there  is  a  valid  considetatiott 
as  between  the  clitot  and  the  maker.  Ditikg 
I.  Andrews   (Ga.),  16-1O70. 

Effect  of  pavttal  failn»e.  —  A  partial 
failure  of  consideration  taay  be  shbWn  in  re- 
duction of  damages  in  an  action  upofl  a 
proBiissorv  note.  Hathofii  v.  Wheelwright 
(Me.),  2-428. 

The  holder  of  a  note  given  in  consideration 
of  services  to  be  raidei^d  by  the  pAfke, 
which  services  are  never  fully  "perfotfUedC  IS 
entitled  to  recover  only  such  a  propol'tiott  of 
the  face  of  the  note  as  the  amount  of  Ser- 
vices rendered  bears  to  the  amouftt  of  sef- 
vi<!es  required  by  the  agl^emeiit.  Silllivaii  D. 
Sullivan  (Ky.),  13-163. 

Fallnre  of  independent  consideratlAti. 

—  When  a  promissory  note  is  given  for  two. 
01-  more_  independent  ConsidefatiOnS  aiid  there 
is  a  failure  of  any  of  sitch  consideration*, 
such  failure  is  a  defense  pro  tanto  to  such 
note  in  an  action  between  the  original  parties 
or  between  others  standing  in  no  better  posi- 
tion than  the  original  parties.  Tuttle  v. 
Tuttle  Co.  (Me.),  8-260. 

Resitaint  of  marriage.  —  A  plfOftiSSOty 
note  given  by  a  widoWer  to  his  hoUSeketpW 
in  consideration  of  her  foregoiflg  a  prOttfisefl 
martiage  and  continuing  in  his  service  is  not 
invalid  as  founded  upon  an  illegal  cOhSideMi 
tion,  the  restraint  of  marriage  being  fteMlj 
an  incident  to  the  contract  and  not  being  S6 
unreasonable  as  to  be  contrary  to  the  pmic^ 
of  the  law.  Crowder- Jones  t>.  SttlliVan 
(Ont.).  4-72D. 

3.  CaPaOITt  of  Partiks. 

VaUdlty  of  note  indorsed  by  Innatle. 

—  In  an  action  against  the  maker  of  a  prom- 
issory note  by  one  to  whom  the  payee  has  in- 
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dOfsed  aftd  tt-attsfel'i'ed  tlie  sattio,  it  is  a  good 
defense  to  tlrt  action  seeking  a  »e(Sov«»-y  on 
the  tote  that  the  payee  was  at  the  time  of 
the  indorsement  and  transfer  insane.  Walker 
V.  Winn   (Aia.),  4-537. 

In  an  action  against  the  maker  of  a  proiji- 
issory  note  by  one  to  whom  the  payee  has 
indorsed  aftd  transferred  the  same  while  in- 
sane, it  is  no  defense  that  the  consideration 
for  the  transfer  of  the  note  to  the  indorsee 
Was  grossly  inadequate  and  that  the  transfer 
was  a  fraud  on  the  payee.  Walker  r.  Winn 
(Ala.),  4-537. 

4.  Execution  and  Deliveky. 

EktHusit!    evidence    of   eicecittioii.    '— 

Where  the  execution  of  a  note  is  denied  by 
a  plea  of  Mn  est  foicfam,  the  note  Will  not  be 
received  in  evidence  until  some  extrinsic  «vi' 
deuce  of  its  execution  has  been  submitted. 
Slight  evidence  iS  SUlficient  to  lay  the  founda- 
tion for  adtnission,  but  the  suiSciency  of  the 
evideaee  is  for  determination  bv  the  court. 
Patton  r.  Bahk  of  La  Fayette   ("G-a.),  4^39. 

Recitals  ia  mortgage  as  proof  «f  «se- 
oution.  —  The  recitals  in  a  mortgage  as  to 
the  date,  amount,  etc.,  of  a  note  which  the 
mortgage  was  given  to  secure,  though  suf- 
ficient evidence  that  there  was  such  a  note 
outstanding,  do  not  identify  any  particular 
note  as  the  one  deseribed,  and  therefoi-e  do 
not  dispense  with  proof  of  execution  in  an 
action  on  a  note  corresponding  to  the  one 
described  in  the  mortgage.  Matter  of  Pirie 
(X.  Y.),   19-672. 

Parol  evidence  of  conditional  de^ 
livery.  —  Parol  evidence  is  admissible  to 
show  that  a  promissory  note  not  under  Seal 
was  delivered  merely  as  security  for  the  per- 
formance of  a  collateral  oral  agreement  and 
that  it  has  been  discharged  by  the  perform' 
ance  of  such  agreement.  Oakland  Cemetery 
Assoc.  V.  Lakins  ( Iowa ) ,  3-559. 

WJien  deliveiry  is  not  essential.  —  It 
seems  that  delivery  of  a  negotiable  instru- 
ment is  not  essential  to  its  validity  in  the 
hands  of  an  innocent  holder  for  value,  even 
though  the  maker  has  lost  possession  by 
theft.     Worsham  v.  State    (Tex.),   18-134. 

5.    ACXDEPTANCE. 

ITeglect  or  failure  to  retui^n  insttil- 
ment.  —  tender  the  Arkansas  statute  pro- 
Tiding  that  "  every  person  upon  Whotn  a  bill 
6f  exchange  is  drawn,  and  to  whom  the  same 
toay  be  delivered  for  acceptance,  who  shall 
deStlrsy  such  bill,  6r  refuses  within  twenty- 
four  hoUrs  aftelr  such  delivery,  or  within  such 
time  as  the  holder  may  allow,  to  return  the 
bill,  accepted  or  nonaccepted,  to  the  holder, 
shall  be  deetofetl  to  have  accepted  the  Same," 
the  mere  ftfeglect  or  failure  to  return  does 
not  iotstitute  an  ateeptawee.  St.  Louis 
Soathwestem  fe.  Co.  ij.  James  (Ark.),  8-611. 

Where  there  is  a  statute  requiring  that  an 
acceptance  of  a  bill  of  exchange  shall  be  in 
writing,  the  mere  failure  of  a  drawee  to  re- 
turn a  bill  delitered  to  him  for  accetitiUftce 
does  not,  in  the  absence 'of  any  demand  or 
re()iie8t  for  return,  bind  hirti  as  aeceptor,    St. 


Louis  Sotithwestei-n  R.  Co.  %  James  (ArlSi), 
8-61iv 

6.  NebotiabiliTy  and  TbansfeB. 

a.  Effect  of  various  provisions  upoh  negotia- 
bility. 
Argument  to  pay  eKofaange.  —  A  prom' 

iesory  note  is  not  rendered  nonnegotiaWe  by 
an  agreement  to  pa^  the  sum  named  with 
exchange  on  a  point  other  than  that  at  which 
it  is  payable.  Haslach  r.  Wolf  (Neb.),  1-384. 
Argument  to  pay  costs  and  espebses. 

—  A  note  which  provides,  in  case  of  collec- 
tion through  an  attorney  or  by  legal  pro- 
ceedings, for  the  payment  of  costs  and  ex- 
penses Including  a  certain  per  centt  for 
attorney's  fees,  the  expenses  not  being  speci- 
fied, is  nonnegotiable.  Green  r.  Spires  (S. 
Car.),  4-261. 

Stipulation  for  attorney's  f  eesi  — 
Under  the  Utah  statute  (Cbnip.  Laws  1907, 
§  1554),  declaring  that  a  provision  in  a  note 
for  an  attorney's  fee  does  not  ma.ke  the 
amount  to  be  paid  uncertain,  a  provision  in 
a  note  by  which  the  maker  agtees  to  pay  a 
reasonable  sum  as  an  attorney's  fee  does  not 
render  the  note  nonnegotiable.  McCormick 
V.  Swem    (Utah),  20-13^8. 

Clause  retainii^  title  te  property 
sold.  —  Under  the  Idaho  negotiable  instru- 
ments statute  a  promissory  note  containing  a 
stipulation  that  the  title  to  property  for 
which  the  note  is  given  shall,  until  payment, 
be  retained  by  the  payee,  is  non-negotiable, 
and,  although  transiferred  before  maturity,  is 
subject  to  all  the  equities  between  the  maker 
and  the  payee.  Kimpton  v.  Studebaker  Bros. 
Co.   (Idaho),  14-1126. 

A  note  in  the  ordinary  form  of  a  negotiable 
instrument,  Which  contains  the  provisions 
that  it  is  given,  subject  to  the  approval  of 
the  payee,  for  a  stock  of  merchandise  received 
of  the  payee,  and  that  the  title  thereto  shall 
remain  in  him  until  the  note  is  paid,  is  a 
nonnegotiable  instrument.  Worden  Grocer 
Co.  V.  Blanding   (Mich.),  20-1332. 

Agreement  tor  extension  of  time  of 
payment.  —  The  negotiable  quality  of  a 
promissory  note  is  not  destroyed  by  »  pro- 
vision therein  thai  the  makers  and  indorsers 
thereof  severally  Waive  presentment  of  pay- 
ment aftd  notice  of  protest,  and  consent  that 
the  time  of  payment  may  be  extended  with- 
dtlt  ilotie^,  when  by  its  terms  it  is  made  pay- 
able on  of  before  a  day  named.  First  Nat. 
Bank  V.  Buttery  (N.  Dak.),  17-62. 

b.  Method  of  negotiation  Ol-  transfer. 

Instrument  payable  to  offieer  of  baflk. 

—  Under  the  Iowa  negotiable  instruments  act, 
where  an  instrument  is  dra^vn  Or  ifldorfeed  to 
a  person  as  "  cashier  "  or  othter  fiscal  ofScef 
of  a  bank,  it  is  deemed  prima  fatU  to  be  piy 
able  to  the  bank  of  which  such  person  is 
officer,  and  it  oaay  be  negotiated  eithst  by  the 
indorsement  of  the  bank  or  by  the  inderee- 
ment    of    the    biffleer.      Gfrlffiii    v.    Efsiiine 

(Iowa),  O'^nes. 

X>eUv«»y  6f  itiiitrttmebt  ^ayalile  to 
otAhtf,  -  Within  thfe  hegotiWlfe  Instruments 
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aw  a  mere  delivery  of  a  negotiable  instru- 
nent  payable  to  order  vests  title  in  the  trans- 
eree  and  carries  with  it  the  right  to  compel 
;he  indorsement  of  the  transferrer.  Swenson 
!.  Stoltz  (Wash.),  2-504. 

Effect  of  indorsement  aa  assignment. 
—  The  indorsement  of  a  non-negotiable  prom- 
ssory  note  operates  as  an  assignment  therof, 
vhich  under  the  Massachusetts  statute  of 
1897  enables  the  assignee  to  sue  on  the  note 
n  his  own  name.  MacKeown  v.  Lacey 
[Mass.)   16-220. 

Indorsement  and  delivery  of  non- 
legotlable  note.  —  Where  the  payee  of  a 
lonnegotiable  note  indorses  it,  and  then  de- 
ivers  it  to  the  president  of  a  corporation 
vho  purchases  the  note  for  the  corporation, 
;he  note  is  sufficiently  assigned  to  the  cor- 
)oration.  Worden  Grocer  Co.  v.  Blanding 
(Mich.),  20-1332. 

Payment  by  stranger  as  purchase.  .— 
The  payment  of  a  note  by  a  stranger  to  the 
contract  represented  by  the  note,  and  the  de- 
ivery  thereof  to  him,  will  be  held  to  be  a 
)urchase  of  the  note  until  an  intention  to  the 
contrary  is  shown.  Johnston  v.  Schnabaum 
I  Ark.),  15-876. 

7.  Matubitt. 

Default    in    payment    of    interest.    ^ 

Nhere  a  promissory  note  made  payable  two 
rears  after  date  provides  that  the  interest 
;hereon  shall  be  paid  annually,  and  default 
n  the  payment  of  the  first  instalment  of  in- 
;erest  is  made,  the  note  does  not  become 
>verdue  merely  because  the  payment  of  the 
nterest  is  in  default.  Union  Investment  Co. 
;.  Wells  (Can.),  11-33. 

Where  a  promissory  note,  due  five  years 
TOm  its  date,  with  interest  payable  annually 
m  a  fixed  day,  contains  a  provision  that  if 
;he  interest  is  not  paid  when  due,  the  payee 
nay  declare  the  entire  debt  due;  and,  after 
:he  failure  of  the  debtor  to  pay  an  instal- 
nent  of  interest,  the  attorneys  for  the  cred- 
tor  give  notice  to  the  administrator  of  the 
leceased  debtor  of  an  intention  to  bring  suit 
)n  the  note  at  the  next  term  of  court,  and 
m  the  return  day  of  such  term  bring  suit  for 
he  entire  amount  of  the  note,  this  is  evidence 
)f  an  election  to  declare  the  whole  debt  due 
or  nonpayment  of  the  interest.  Harris  v. 
'owers  (6a.),  12-475. 

Such  circumstances  furnish  evidence  of  an 
ntention  to  declare  the  whole  debt  due  for 
lonpayment  of  interest,  although  the  maker 
>f  the  note  has  died  and  an  administrator 
las  been  appointed,  and  although  the  creditor 
loes  not  bring  a  separate  suit  on  the  note, 
)ut  joins  with  other  creditors  in  an  equitable 
letition  praying  to  have  his  right  enforced 
md  also  for  the  administration  of  the  estate 
)y  a  court  of  equity.  Harris  v.  Powers 
[Ga.),  12-475. 

8.  Pbesentment  and  Demand. 

When  unnecessary.  —Where  a  promis- 
lory  note  is  payable  on  demand  at  a  partic- 
ilar  place,  no  demand  or  presentation  at  the 
)lMe  named  is  necessary  in  wder  to  entitle 


the  holder  to  maintain  an  action  upon  the 
note  against  the  maker  thereof.  Farmers 
National  Bank  v.  Venner   (Mass.),  7-690. 

9.  Pbotest  and  Notice. 
a.  Who  may  protest. 

Notary  Indirectly  interested  in  note. 

—  The  indirect  pecuniary  interest  of  a  notary 
in  a  note  does  not  render  him  incompetent  to 
protest  it  for  nonpayment.  Patton  v.  Bank 
of  Lafayette   (Ga.),  4-639. 

Stockholder  of  bank.  — '  A  notice  of  pro- 
test to  the  indorser  of  a  dishonored  promis- 
sory note  held  by  a  bank  is  not  rendered  in- 
valid by  the  fact  that  the  note  is  protested 
and  the  notice  given  by  a  stockholder  of  the 
bank.  Bank  v.  Eavenswood  v.  Wetzel  (W. 
Va.),  6-48. 

b.  Right  to  notice. 

Bight  of  surety  on  note.  —  A  surety  on 
a  promissory  note  is  not  entitled  to  notice  of 
its  dishonor,  as  he  is  not  an  indorser,  but  is 
primarily  liable.  Rouse  v.  Wooten  (N.  Car.), 
6-280. 

c.    Sufficiency   of  notice. 

In  general.  — .  A  notice  of  protest  is  suf- 
ficient which  by  express  terms  or  by  neces- 
sary implication  informs  the  indorser  of  the 
identity  of  the  paper,  of  due  demand,  of  its 
protest,  and  of  its  dishonor.  Mistakes  and 
omissions  in  such  notice  which  obviously 
could  not  have  misled  or  prejudiced  the  in- 
dorser are  not  fatal.  Derham  v.  Donohue 
(U.  S.),   12-372. 

Where  a  certificate  of  deposit  dated  Janii- 
ary  25,  1904,  and  due  January  25,  1905,  is 
duly  presented  for  payment  on  the  latter 
date,  and  payment  is  refused,  a  notice  of  the 
presentment,  demand,  and  dishonor,  sent  to 
and  received  by  the  indorser,  though  errone- 
ously dated  January  25,  1904,  instead  of 
January  25,  1906,  and  omitting  to  recite  the 
clause  in  the  certificate  "no  interest  after 
six  months,"  nevertheless  identifies  the  cer- 
tificate and  sufficiently  notifies  the  indorser 
of  the  due  presentment,  demand,  and  dis- 
honor, as  he  obviously  could  not  be  misled  or 
prejudiced  by  the  mistake  and  omission. 
Derham  i\  Donohue  (U.  S.),  12-372. 

Notice  delivered  to  administratrix  of 
decedent.  —  A  notice  of  the  protest  of  a 
dishonored  note  is  sufficient  to  charge  the 
estate  of  a  deceased  indorser,  where  it  is 
duly  delivered  to  his  administratrix,  though 
it  is  addressed  to  the  indorser  as  though  hp 
were  living.  Bank  of  Ravenswood  v.  Wetzel 
(W.  Va.),  6-48. 

Certificate  as  prima  facie  evidence.  — 
A  certificate  of  protest  by  a  notary  affords 
prima  facie  evidence  of  the  fact  therein  re- 
cited. Patton  V.  Bank  of  La  Fayette  (Ga.), 
4-639. 

d.  Waiver  of  protest  or  notice. 

Waiver  without  consideration.  —  An 

accommodation  inddrser  of  a  promissory  note, 
who,  eighteen  months  after  its  maturity,  wjth  "■ 
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knowledge  that  there  has  been  no  demand  of 
payment  or  notice  of  dishonor,  indorses  there- 
on the  words,  "  I  hereby  waive  protest  or  de- 
mand of  payment,"  is  liable  on  his  indorse- 
ment, though  there  is  no  consideration  for 
the  waiver.  Burgettstown  Nat.  Bank  v.  Nill 
(Pa.),  5-476. 

Waiver  by  parol.  —  Subsequent  to  the 
indorsement  of  a  negotiable  instrument,  de- 
mand, protest,  and  notice  may  be  waived  by 
parol.    Dewey  v.  Sibert  (S.  Dak.),  16-151. 

The  provisions  of  the  South  Dakota  Re- 
vised Civil  Code,  relating  to  notice  of  dis- 
honor, do  not  change  the  above  rule.  Dewey 
V.  Sibert   (S.  Dak.),  16-151. 

10.  Discharge  a;^d  Payment. 

Discharge  of  surety.  —  The  fact  that  a 
bank  which  is  the  owner  of  a  note  upon  which 
there  is  a  surety  is,  at  its  maturity,  indebted, 
upon  general  deposit  account,  to  the  princi- 
pal upon  the  note  in  a  sum  larger  than  that 
due  upon  the  note,  and  fails  to  exercise  its 
right  to  set  off  the  amount  of  the  note  against 
this  deposit  indebtedness,  and  allows  the  de- 
posit to  be  checked  out  by  such  depositor, 
does  not  discharge  the  surety  on  the  note. 
Davenport  v.  State  Banking  Co.  (Ga.), 
7-1000. 

Discbarge  of  accommodation  joint 
maker,  —  Under  the  negotiable  instru- 
ments law  providing  in  effect  that  all  per- 
sons signing  a  negotiable  instrument  shall  be 
liable,  whether  the  execution  is  for  a  valu- 
able consideration  or  as  an  accommodation 
maker,  and  then  specifying  that  when  the 
liability  is  secondary,  it  may  be  avoided  by 
an  agreement  extending  the  time  of  pay- 
ment, an  accommodation  joint  maker  of  a 
note  is  not  discharged  by  an  extension  of 
time  to  the  co-maker.  Cellers  V.  Meachem 
(Ore.),  13-997. 

Discbarge  of  Joint  maker  by  failnre 
to  make  a  claim  against  estate  of  other 
maker.  —  One  of  the  makers  of  a  joint  note 
is  not  relieved  from  liability  by  the  failure 
of  the  holder  of  the  note  to  make  claim 
against  the  estate  of  the  other  maker  within 
the  time  limited  bv  statute.  Newhall  v. 
Field   (N.  Mex.),  12-979. 

Sufficiency  of  payment  to  bank.  —  The 
fact  that  a  note  is  made  payable  at  a  par- 
ticular bank  does  not  of  itself  make  the  bank 
the  agent  of  the  payee  or  holder  to  receive 
payment;  and  payment  to  a  bank  of  the 
amount  due  on  a  note  made  payable  there, 
when  the  bank  does  not  have  possession  of 
the  note  or  authority  to  collect  it,  does  not 
discharge  the  maker,  as  the  bank  will  be 
treated  as  the  agent  of  the  maker  and  not 
of  the  holder.  State  National  Bank  v.  Hyatt 
(Ark.),  5-296. 

Presnmption  of  authority  to  reoelTO 
payment.  —  If  the  person  to  whom  payment 
shall  be  made  is  not  designated  in  a  note, 
the  designation  therein  of  the  place  of  pay- 
ment does  not  raise  a  presumption  of  au- 
thority to  receive  payment  in  the  person  in 
charge  of  such  place,  unless  he  has  posses- 
sion of  the  note,  properly  indorsed.  Hoff- 
master  v.  Black   (Ohio),  14-877. 


The  acceptance  by  the  legal  holder  of  a 
note  of  interest  payments  from  a  person  un- 
authorized to  collect  such  payments  dops  not 
confer  implied  authority  upon  such  person 
to  receive  payment.  Hoffmaster  v.  Black 
(Ohio),  14-877. 

Burden  of  proving  payments.  —  In  an 
action  on  a  promissory  note  which  is  in  the 
possession  of  the  plaintiff,  the  burden  of 
proving  payments  is  on  the  defendant.  Ol- 
son V.  Day  (S.  D.),  20-516. 

Burden  of  proving  authority.  —  When 
payment  has  been  made  to  a  person  who  was 
not  in  possession  of  such  note,  properly  in- 
dorsed, the  burden  of  showing  that  such  per- 
son was  authorized  to  receive  payment  rests 
upon  the  party  who  makes  the  claim  of  pay- 
ment.    Hoffmaster  v.   Black    (Ohio),   14-877. 

Payment  to  nnauthorixed  agent.  — 
The  rule  that  the  maker  of  a  negotiable 
promissory  note  can  satisfy  it  only  by  pay- 
ment to  the  present  owner  or  to  such  own- 
er's authorized  agent,  and  that  if  the 
recipient  of  the  money  is  not  actually  au- 
thorized to  receive  payment  such  payment  is 
ineffectual,  unless  induced  by  unambiguous 
direction  from  the  owner  or  justified  by 
actual  possession  of  the  note,  applies  to  a 
note  secured  by  a  mortgage.  Marling  f. 
Nommensen    ( Wis. ) ,   7-364. 

Beoovery  bach  of  amount  paid.  —  The 
maker  of  a  non-negotiable  promissory  note 
who,  with  full  knowledge  of  the  facts  and 
without  fraud,  duress,  or  extortion,  pays  the 
amount  of  such  note  to  the  assignee  thereof 
without  deducting  a  credit  to  which  he  is 
entitled  against  the  original  payee,  cannot 
recover  such  credit  from  such  payee.  Kimp- 
ton  V.  Studebaker  Bros.  Co.  (Idaho),  14-1126. 

11.  Rights  and  Liabilities  op  Parties. 
a.  In  general. 

Iiiabilty  of  accommodation  maker.  — 

The  fact  that  one  of  two  makers  of  a  promis- 
sory note  executed  the  note  solely  for  the 
benefit  of  the  other,  and  that  this  circum- 
stance is  known  to  the  purchaser  of  the  note, 
does  not  relieve  the  accommodation  maker  of 
his  primary  liability.  Cellers  v.  Meachem 
(Ore.),  13-997. 
Ziiablllty  of  maker  signing  as  surety. 

—  The  word  "  surety,"  appended  to  the  name 
of  a  maker  of  a  note,  cannot  alter  his  lia- 
bility as  to  the  owner  thereof,  and  only 
shows  that,  as  between  the  promisors,  one 
is  a  principal  and  the  other  a  guarantor, 
and  both  are  primarily  liable.  Cellers  r. 
Meachem   (Ore.),  13-997. 

Liability  of  surety  signing  as  joint 
maker.  —  Persons  who,  though  sureties  for 
the  maker,  appear  on  the  face  of  a  note  as 
joint  makers,  are  primarily  liable  to  the 
holder  of  the  note,  notwithstanding  any  ir- 
regularity in  the  indorsement  thereof.  John- 
ston V.  Schnabaum   (Ark.),  15-876. 

Liability  of  indorser  as  joint  maker. 

—  Where  a  person,  for  the  purpose  of  giving 
the  maker  of  a  promissory  note  credit  with 
the  payee,  writes  his  name  on  the  back  of  the 
note  before  delivery  and  acceptance  thereof, 
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he  is  to  be  otmaidered  a.  joint  maker  &i  the 
Dote  and  liable  as  such  sa  far  as  the  holder 
sf  the  note  is  concerned,  even  though  be 
states  at  the  time  that  hia  signature  is  an 
indoTseinent.  Lake  v.  Little  Eock  Trust  Co. 
(Ark.),  7-394. 

Iiiabilitjr  of  offices'  on  corporate  note. 
—  Where  the  name  of  a  corporation  is  at- 
kached  to  a  promissory  note  as  maker  and 
La  followed  by  the  names  of  two  of  its  officera, 
ivith  the  designation  of  their  respective  offices, 
neither  of  the  officers  is  liable  personally; 
and  the  officer  whose  name  appears  last  ia 
not  rendered  liable  personally  by  the  fact 
that  the  corporation's  name  appears  but  once. 
English,  etc..  Mortgage,  etc.,  Co.  v.  Globe 
Loan,  etc.,  Co.   (Neb.),  &-W9. 

IiialiUltjr  of  bank  on  special  indorse- 
ment, -n  VVhere  a  promissory  note  indorsed 
and  delivered  to  a  bank  is  thereafter  indorsed 
and  delivered  to  the  president  of  the  bank 
for  the  special  purpose  of  collection,  and  he 
subsequently  redelivers  the  note  to  the  bank, 
the  bank  by  reissuing  the  note,  without  strik- 
ing out  its  former  indorsement  to  its  presi- 
dent, but  without  accident  or  mistake,  be- 
eomea  liable  to  the  transferee  as  indopser, 
whether  the  reissue  is  before  or  after  ma- 
burity  of  the  note.  Moore  v.  First  National 
Bank    (Colo.),  12-268. 

b,  Assignee  of  legal  title. 

Right  to  sue.  —  The  holder  of  the  full 
legal  title  of  a  note  by  assignment  may  sue 
the  maker  thereon  though  he  has  no  benefjeial 
interest  in  the  proceeds,  the  assignment  hav- 
ing been  made  to  enable  him  to  realize  on 
the  claim  in  the  interest  of  the  original  payee;. 
Manley  v.  Park  (Kan.),  1-832. 

c.  Bona  iide  purchasers. 
( 1 )  Who  are. 

Bank  discounting  note.  —  The  transfer 
of  a  negotiable  note  to  a  bank  in  considera- 
tion of  credit  upon  its  books,  which  credit 
is  not  absorbed  by  an  antecedent  indebted- 
ness or  exhausted  by  subsecjuent  withdrawals, 
is  not  ordinarily  a  purchase  of  the  note  so  as 
to  constitute  the  bank  an  innocent  holder  in 
due  course.  McNight  v.  Parsons  (la.), 
15-665. 

A  bank,  by  purchasing  or  discounting  a 
note  for  a  depositor  and  giving  him  credit 
for  the  proceeds  on  his  deposit  account,  does 
not,  so  long  as  no  part  of  the  deposit  is 
drawn  out  or  the  balance  of  the  account  ex- 
ceeds the  amount  of  the  proceeds  of  the  dis- 
count, become  a  bona  fide  purchaser  of  the 
note  for  value,  so  as  to  be  protected  against 
infirmities  in  the  paper.  Union  National 
Bank  v.  Winsor   (Minn.),  11-204. 

Fniicltaser  for  nominal  or  iaadeqnate 
Eonslderatioa.  —  In  order  that  one  may 
claim  to  be  a  bona  fide  holder  of  a  negotiable 
inftrument,  it  roust  appear  that  he  has  paid 
a  valuable  consideration  for  its  transfer  to 
him.  Any  substantia)  consideration  is  suf- 
ficient, but  a  purely  nominal  epnsideration  is 
not;  and  even  though  not  purely  nominal, 
(ib«  eoRsideration  may  still  be  so  inadequate 


as  to  make  it  a  question  for  the  jur<^  whether 
the  purchaser  is  a  bona  fide  holder.  Hogg'  <;. 
Thurman   (Ark.),  17-383. 

Notice  tkat  eonsidecation  is  ezecn> 
tory.  -^  Knowledge  by  an  indoi'see  that  the 
note  was  given  in  consideration  of  an  execu- 
tory agreement  of  the  payee  which  has  not 
been  performed  does  not  deprive  the  indorsee 
of  his  character  as  a  bona  fide  holder,  unless 
he  has  also  notice  of  the  breach  of  that  agree- 
ment.    MoNioeht  V.  Parsons  (la.),  15-663. 

Constmctive  notice  of  default  in  in- 
terest. —  Where  a  negotiable  promissory 
note  which  provides  for  the  periodical  pay- 
ment of  interest  thereon  is  transferred  after 
a  default  Ji;  the  pfiyment  of  the  first  instal- 
ment; o|  interest,  but  before  the  princip£\l  is 
due,  the  transferee  is  not  charged  with  con- 
struc^ve  notice  of  the  failure  to  pay  the 
interest,  as  the  doctrine  of  constructive  no- 
tice is  not  applicable  to  current  Jiotes  trans- 
ferred for  value.  Union  Investment  Co.  v. 
Wells  (Can.),  11-33. 

(2)   What  defenses  available  against. 

Usury.  —  The  New  York  banking  law 
places  state  banks  on  ap  equality  with  na- 
tional banks  as  regards  the  subject  of  usury, 
and,  there^forg,  promissory  notes,  voi^  for 
usury  as  between  the  original  parties,  arg 
collectible  ip  the  hands  of  a  state  bank  whicb 
has  discounted  them  for  value  before  ma- 
tiirity  and  in  due  course  without  notice  of 
the  usury.  Schlesinger  v.  Gilhoojy  (N.  Y,), 
12-1138. 

Absence  of  consideration.  —  A  &o);(i 
fide  holder  takes  negotiable  paper  free  from 
all  equitable  defenses,  including  the  defense 
of  absence  of  consicieration  between  the  origi- 
nal parties  to  the  instrument.  Hogg  v. 
Thurman  (Ark.),  17-383. 

When  accommodation  makers  may  not  set 
up  the,  wapt  of  consideration  in  an  actios 
by  the  holder  of  the  accopimodation  paper 
who  has  acquired  the  same  in  good 
faith  after  maturity.  Mersick  v,  Alderman 
(Conn.),  2-254. 

Paypieq.t  to  original  payee.  —  An  in- 
dorsee of  a  negotiable  note  taken  as  collateral 
security  for  a  pre-existing  debt  without  a 
new  considerfition  ia  a,  holder  for  value  and 
in  due  course  of  business  and  in  the'  absence 
of  notice  is  protected  against  a  claim  of  pay- 
n^ent  made  to  the  original  payee.  Birket  v. 
Edward   (Kan.),  1-272. 

Violation  of  statute.  —  A  negotiable 
promissory  note,  void  between  the  parties 
because  given  in  violation  of  statute,  hut 
having  nothing  on  its  face  to  indicate  the 
consideration  or  that  it  was  given  in  viola- 
tion of  the  statute,  is  valid  and  enforceable 
in  the  hands  of  an  innocent  holder  for  value- 
Amd  V.  Sjoblom  (Wis.),  11-1179. 

Though  the  making  of  a  contract  be  pro- 
hibited and  made  fi  crime  by  atatute,  yet  if 
the  contract  take  the  form  of  negotiable 
paper  it  will  be  valid  in  the  hands  of  a  iona 
fide  holder  for  v^lue.  Union  Trust  Co,  v. 
Preston  Nat.  Bank   (Mich.),  4-347. 

Negotiable  paper  in  the  hands  Qf  a  bonct  fi4? 
holder  for  value  is  not  subject  to  a  defense 
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vhioii  would  avoid  it  in  the  hands  of  the 
wiginai  holder,  unless  some  statute,  either 
expressly  or  by  neceasary  implication,  so  de- 
clares; henoe,  a  check  certified  in  viQlation 
of  the  Michigan  statute  making  it  an  offense 
to  certify  a  check  unless  the  amount  stands 
to  the  credit  of  the  drawer  is  euforoeaWe  by 
a  Iwnd.  fid*  holdeT,  Union  Trust  Co,  v.  Pres- 
ton Nat.  Bank  (Mich.),  4-347. 

In  N^braaksi  a  statute  will  not  be  con- 
strued so  as  tp  make  a  negotiable  instrument 
void  i»  the  hands  of  a  ftono  fide  purchaser 
unless  the  act  apecificially  so  declares.  Citi- 
zens' State  Bank  v.  Nore  (Neb,),  2-604, 

A  note  §iven  for  medical  services  rendered 
by  an  unlicensed  practitioner  may  be  recov- 
ered PR  by  a  Sono  fidf,  purchaser  notwith- 
standing the  Nebraska  statute  prohibiting 
the  practice  of  medicine  without  a  license- 
Citizens'  State  Bank  v.  Nore   (Neb.),  2.-^604. 

7'aiisfer  prooared  by  tvand.  —  Where 
thp  owner  of  an  oyerdue  negotiable  paper, 
dated   before   the   passage   of   the   negotiable 

instruments  aet,  transfers  it  under  cirqum- 
gtance^  which  enable  the  transferee  to  deal 
^jth  ■  it  as  if  be  were  the  true  owner,  no 
equity  attaches  to  the  paper  in  favor  of  the 
true  owner  as  against  an  innocent  purchaser 
for  value  and  without  notice  from  the  trans- 
feree, though  the  original  transfer  is  pro- 
euTcd  hy  th§  trausferee  by  means  of  false  and 
fraudulent  representations.  Gardner  v.  Bea- 
con Trust  Co,  (Mass.),  5-58,1. 

Where  the  guardian  qf  the  infant  owner  of 
an  overdue  note  and  mortgage,  dated  before 
the  passage  of  the  negotiable  instruments 
act,  transfers  the  instruments  to  one  who 
fraudulently  and  falsely  represents  that  the 
owner  of  the  equity  wishes  to  pay  off  the 
nv>rtgage,  and  the  assignee  assign^  the  wort- 
gage  and  n^te  to  a  trust  company  as  collat- 
eral security  for  money  borrowed,  and  the 
trust  cornpany  takes  the  assignment  iq  good 
faith  for  value  and  without  notice  of  the 
assignee's  fraud  or  of  any  defect  in  his  title, 
the  trust  conpipany  acquires  a  good  title  as 
against  the  true  owner.  Gardner  v.  Beacon 
Trust  Co.    (Mass.),  5-581. 

Fr^ndnl^At  delivery  «f  Tuotea  signed 
in  lianlKt  —  Where  a  person  places  his  sig- 
nature to  blank  forros  of  promissory  notes 
and  delivers  them  to  another  person  as  cus- 
todian with  instjuctions  to.  keep  them  until 
the  signer  shall  by  letter  or  telegram  give 
instructions  to  the  custodian  to  issue  them 
as  promissory  notes  for  amounts  to  be  nanjed 
in  the  instructions,  and  the  custodian  with- 
out receiving  any  instructions,  and  in  fraud 
of  the  signer  of  the  notes,  fills  in  the  blanks 
for  considerable  sums  and  sells  the  notes  to 
a  purchaser  for  value,  who  takes  them  in 
good  faith  and  without  notice  of  the  fraud, 
the  signer  of  the  notes  is  rievertheless  not 
estopped  from  denying  the  validity  of  the 
notes  as  a^inst  the  purchaser.  Smjth  v. 
Prosser    fEng.),   11-191. 

Natice  aS  inflrmltleB  after  acqnlre- 
pieitt*  ■»  In  an  action  agafnst  the  indorser 
of  a  note,  the  rights  of  the  parties  do  not 
depend  on  the  fcnowledgo  of  the  plaintiff  at 
the  time  of  the  trial,  but  on  what  the  latter 


knew  at  the  time  of  discounting  the  note. 
Chemical  National  Bank  v,  Kellogg  (N.  Y.), 
5-158. 

d,  Purchasers  with  notice. 

Not  l^ona  fide  purchaser.  —  4.  purchaser 
of  a  note  who  is  told  before  purchasing  that 
the  maker  refuses  to  pay  it  is  not  a  iona  fide 
purchaser.  Old  National  Bank  v.  Marcy 
(Ark.),  9-33h). 

Rigbts  on  repurchase.  —  If  the  payee 
of  a  promissory  note,  which  he  has  procured 
by  fraud,  sells  it  to  an  innocent  third  person 
and  then  repurchases  it,  he  does  not  thereby 
acquire  any  better  right  against  the  maker 
than  he  had  in  the  first  instance.  Aragon 
Coffee  Co.  v.  Rogers    (Va.),  8-623. 

Knowledge  of  infirmities  in  prior 
notes.  —  In  an  action  by  the  purchaser  to 
enforce  payment  of  a  series  of  promissory 
notes,  evidence  that  the  plaintiff,  at  the  time 
he  purchased  the  last  notes  of  the  series, 
knew  that  they  were  part  of  a  series  and 
that  the  payment  of  the  flrst  notes  had  been 
refused,  and  that  he  had  knowledge  of  facts 
which  were  sufficient  to  justify  the  conclusion 
that  all  of  the  notes  were  given  for  a  single 
consideration,  is  sufficient  to  sustain  a  ver- 
dict that  the  plaintiff  was  not  an  innocent 
purchaser.  Old  National  Bank  v.  Marcy 
(Arte.),  9-3S9, 

Rights  of  indorsee  after  maturity.  — 
An  indorsee  of  promissory  notcB  who  takes 
them  after  maturity,  and  is  charged  with 
notice  of  a  decree  rendered  upon  them,  suc- 
ceeds only  to  the  rights  of  his  indorser. 
Bank  of  Fayetteville  v.  Lorwein  (Ark.), 
6-202. 

Failure  of  consideration,  —  Where  the 
sole  consideration  for  a  promissory  note  and 
mortgage,  given  by  the  owner  of  real  property 
to  a  building  contractor,  is  the  promise  of 
the  contractor  to  erect  and  complete  a  build- 
ing upon  the  real  property,  and  it  is  under- 
stood between  the  parties,  whgn  the  note  is 
given,  that  the  maker  shall  not  be  liable  to 
pay  the  same  unless  and  until  the  house  is 
completed,  the  failure  of  the  contractor  to 
complete  the  house,  and  his  abandonment  of 
his  eontraet  for  its  erection,  render  the  note 
and  mortgage  void  in  the  hands  of  a  third 
person  who  has  purchased  the  same  with 
notice  of  the  agreement  between  the  parties. 
Tlce  V.  Moore   (Conn.),  17-H3. 

e.  Transfer  in  violation  of  contract, 

RQwedy  of  mahflv.  — .  The  remedy  of  the 
maker  of  promissory  notes  which  have  been 
sold  by  tb*  payee  to  an  innocent  purchaser 
for  value,  in  djwet  violation  ol  the  contract 
of  the  parties,  derived  firom  a  conatruetion 
of  the  terms  oSf  the  notes  and  a  contempora- 
neous written  agreemeikt,  is  an  aetion  for 
damages  for  the  amount  of  the  notes  with 
ipteresfc    Myrick  i;,  Purcell   (Minn.),  &t148. 

f.  Forged  instruments. 

Rule  Inhere  part  of  signatiirQV  4re 
genuine.  —  Where  a  joint  note  purporting 
to  have  been  signed  by  a  number  gf  persons 
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is  put  afloat  before  maturity  and  passes  into 
tlie  hands  of  a  bona  fide  holder,  the  actual 
signers  of  the  note  are  liable,  although  it 
turns  out  that  some  of  the  signatures  are 
forged.  First  ^Jat.  Bank  v.  Shaw  (Mich.), 
12-437. 

Xiiability  in  case  of  negligent  ezecu- 
ition.  —  A  person  who  indorses  and  delivers 
a  promissory  note  that  is  obviously  incom- 
plete because  of  its  failure  to  specify  any 
amount  whatever  will  be  held  liable  to  a  hona 
fide  holder  for  the  amount  subsequently  filled 
in,  even  though  such  amount  is  in  excess  of 
the  amount  agreed  upon  at  the  time  of  the 
indorsement;  but  this  rule  has  no  application 
where  the  instrument  is  apparently  complete 
as  to  amount  at  the  time  when  it  is  indorsed 
and  delivered.  National  Exchange  Bank  v. 
Lester  (N.  Y.),  16-770. 

Iiiability  in  absence  of  negligence.  — 
Where  a  promissory  note  apparently  com- 
plete at  the  time  of  its  indorsement  is  subse- 
quently raised  in  amount  by  means  of  a  forg- 
ery, the  indorser  cannot  be  held  liable  thereon, 
even  to  a  hona  fide  holder,  for  the  increased 
amount,  merely  because  there  were  spaces 
left  in  the  instrument  which  made  the  forgery 
easy  or  possible.  There  is  no  presumption 
that  those  into  whose  hands  such  a  note  may 
come  will  commit  a  forgery,  and  consequently 
the  failure  of  the  indorser  to  provide  against 
the  contingency  by  completely  filling  up  spaces 
in  the  instrument  does  not  constitute  negli- 
gence. National  Exchange  Bank  v.  Lester 
(N.  Y.),  16-770. 

'When  bank  paying  forged  check  may 
recover.  — The  rule  that  he  who  accepts  a 
negotiable  instrument  to  which  the  drawer's 
name  is  forged  is  bound  by  the  act  and  can 
neither  repudiate  the  acceptance  nor  recover 
the  money  paid,  has  no  application  in  behalf 
of  one  who  has  acquired  the  paper  in  the 
absence  of  any  consideration  whatever  there- 
for either  present  or  past,  and  consequently, 
where  a  trust  company  has  paid  a  forged 
check,  purporting  to  be  signed  by  a  depositor, 
in  the  belief  that  the  signature  was  genuine, 
and  it  appears  that  neither  the  depositor 
whose  name  was  forged  nor  the  forger  was 
indebted  to  the  person  in  whose  favor  the 
check  was  drawn,  there  is  nothing  in  the  law 
of  commercial  paper  which  prevents  the  trust 
company  from  recovering  the  amount  of  the 
check.  Title  Guarantee,  etc.,  Co.  v.  Haven 
(N..Y.),  17-1131. 

g.  Stolen  instruments. 
Rights  of  bona  fide  pnrchaser.  —  The 

rule  that  one  who  steals  personal  property 
cannot  convey  to  a  purchaser,  however  inno- 
cent, any  title  to  the  property  as  against  the 
true  owner,  does  not  apply  to  a  stolen  nego- 
tiable instrument  which,  when  acquired  By  a 
purchaser  in  good  faith  before  maturity  and 
without  notice,  may  be  held  by  the  purchaser 
against  the  world.  Ehrlich  v.  Jennings  (S. 
Car.),  13-1166. 

h.  Conflict  of  laws. 
Validity  of   accommodation  indorse- 
ment. —  A   married   woman   who   is   an   ac- 
commodation indorser  of  a  note  in  a  state 


where  such  a  contract  is  unenforceable,  the 
note  being  dated  and  made  payable  in  the 
state  where  such  a  contract  is  authorized,  is 
estopped  to  deny  that  the  indorsement  is  a 
contract  of  the  latter  state  in  an  action  by 
a  hona  fide  holder  without  notice.  Chemical 
National  Bank  v.  Kellogg  (N.  Y.),  6-158. 

Presumption  as  to  place  of  Indorse- 
ment. —  The  place  where  the  note  was  dated 
and  made  payable  is  presumed,  in  the  absence 
of  notice  to  the  contrary,  to  be  the  place 
where  it  was  indorsed.  Chemical  National 
Bank  v.  Kellogg  (N.  Y.),  S-158. 

Where  a  note  is  presented  for  discount,  a 
bank  has  the  right,  under  the  provision  of 
the  negotiable  instruments  law  that  "ex- 
cept where  the  contrary  appears,  every  in- 
dorsement is  presumed  prima  facie  to  have 
been  made  at  the  place  where  the  instrument 
is  dated,"  to  presume  that  such  note  was  in- 
dorsed at  the  place  where  it  was  dated. 
Chemical  National  Bank  v.  Kellogg  (N.  Y.), 
5-158. 

Iiaw  of  place  where  bill  is  drawn.  — 
The  rights  and  obligations  of  the  drawer  of 
a  bill  of  exchange  are  fixed  by  the  law  of  the 
place  where  he  draws  it,  and  he  is  discharged 
by  failure  to  protest  the  same  in  accordance 
with  the  laws  of  that  place,  although  such 
failure  is  due  to  different  laws  or  customs 
prevailing  in  the  country  where  the  bill  is 
payable.     Amsinck  v.  Rogers  ( N.  Y. ) ,  12-450. 

A  written  order  drawn  by  a  business  house 
in  New  York  upon  a  business  house  in  Vienna, 
Austria,  requiring  the  latter  to  pay  on  de- 
mand to  the  order  of  the  former  a  stated 
amount  of  money  and  charge  the  same  to 
freight  being  shipped  to  the  drawee  in  a 
designated  steamship,  is  a  foreign  bill  of  ex- 
change within  the  New  York  negotiable  in- 
struments law.  Amsinck  v.  Rogers  (N.  Y.), 
12-450. 

The  failure  of  the  collecting  agent  in 
Vienna  to  demand  payment  of  such  bill  of 
exchange,  to  protest  the  same,  and  to  give 
notice  of  dishonor  as  required  by  the  laws  of 
New  York,  discharges  the  drawer,  although 
in  Austria,  where  the  bill  is  payable,  it  is 
only  a  "  commercial  order,"  requiring  no 
protest  or  notice  of  dishonor.  Amsinck  v. 
Rogers  (N.  Y.),  12-450. 

12.  Actions. 
a.  Who  may  sue  on  note. 

Oimer.  —  The  owner  of  a  promissory 
note  in  which  a  third  person  by  mistake  or 
inadvertence  is  named  as  payee,  may  sue  on 
it  without  indorsement  on  proof  of  such  own- 
ership by  evidence  other  than  the  note. 
Spreng  v.  Juni   (Minn.),  18-222. 

b.  Jurisdiction. 

Magistrates'  courts.  —  Under  the  South 
Carolina  code  providing  that  magistrates 
shall  have  civil  jurisdiction  in  actions  aris- 
ing on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  $100, 
a  magistrate  has  jurisdiction  of  an  action  on 
a  promissory  note  wherein  the  amount  claimed 
is  $100,  though  the  amount  of  the  note  with 
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interest  exceeds  $100,  as  it  is  the  amount 
claimed  and  not  the  amount  due  which  deter- 
mines his  jurisdiction.  Brunson  v.  Furtick 
(S.  Car.),  5-307. 

c.  Plaintiff's  pleadings. 

Complaint  on   note   Iield   as   security. 

—  In  an  action  upon  a  note  held  as  security, 
the  complaint  may  be  in  the  ordinary  form 
of  one  on  behalf  of  an  indorsee  of  a  nego- 
tiable note  against  the  maker,  though  the 
judgment  can  be  only  for  the  amount  se- 
cured by  the  note.  Mersick  v.  Alderman 
(Conn.),  2-254. 

Complaint  In  action  for  cancellation. 

—  In  an  action  to  have  a  note  and  mortgage 
surrendered  for  cancellation  on  account  of 
fraud,  the  complaint  does  not  state  facts  en- 
titling the  plaintiff  to  the  relief  demanded 
when  there  is  no  allegation  of  the  insolvency 
of  the  defendant,  or  that  the  plaintiff  has 
not  an  adequate  remedy  at  law,  or  that  the 
defendant  has  threatened  to  dispose  of  the 
note  before  maturity  to  a  hona  fide  purchaser. 
The  most  that  could  be  said  of  such  allega- 
tions is  that  the  plaintiff  claims  and  alleges 
failure  of  the  consideration  of  the  note. 
Handley  f.  Sprinkle   (Mont.),  3-531. 

Complaint  in  magistrate's  conrt.  — 
A  complaint  in  an  action  in  a  magistrate's 
court  upon  a  promissory  note  held  sufficient 
to  withstand  a  demurrer.  Brunson  v.  Fur- 
tick   (S.  Car.),  5-307. 

Replication  containing  repugnant 
defenses.  —  Where  in  an  action  on  a  prom- 
issory note  given  for  legal  services  the  de- 
fendant files  a  plea  of  failure  of  consideration 
and  avers  that  the  note  was  given  in  con- 
sideration of  the  plaintiff's  agreement  to 
defend  successfully  the  title  to  certain  of 
defendant's  property  and  to  return  the  note 
if  he  failed  to  do  this,  and  that  by  reason 
of  the  negligence  of  the  plaintiff  the  con- 
sideration of  the  note  has  wholly  failed,  a 
replication  by  the  plaintiff  denying  that  the 
consideration  for  the  note  has  failed,  but  also 
alleging  a  compromise  by  mutual  consent  of 
the  parties  of  the  controversy  in  which  the 
plaintiff  was  employed,  is  both  a  traverse  and 
a  confession  and  avoidance  and  is  demurrable 
as  embracing  two  repugnant  defenses.  Priest 
V.  Dodsworth  (III.),  14-340. 

d.  Defendant's  pleading. 

Affidavit  of  defense.  —  Where  the  de- 
fendant in  an  action  on  a  promissory  note 
has  not  filed  the  affidavit  required  by  the  Vir- 
ginia statute,  it  is  proper  for  the  trial  court 
to  refuse  to  permit  him  to  prove  that  he  did 
not  make  the  note  declared  on.  Chestnut  v. 
Chestnut  (Va.),  7-802. 

If  an  accommodation  indorser,  when  sued 
on  his  indorsement,  desires  to  invalidate  his 
waiver  of  protest  on  the  ground  that  it  was 
procured  by  fraud,  he  must  aver  such  fact 
clearly  and  explicitly  in  his  affidavit  of  de- 
fense, and  not  leave  it  to  Be  inferred  from 
the  statements  therein  contained.  Burgetts- 
town  National  Bank  v.  Kill   (Pa.),  5-476. 

Denial  of  protest  and  notice.  —  In  an 


action  against  the  indorser  on  a  promissory 
note  where  the  declaration  alleges  protest  and 
notice,  the  plaintiff  is  not  required  to  prove 
these  facts  unless  they  are  put  in  issue  by 
a.  proper  plea.  Bank  of  Ravenswood  v.  Wet- 
zel  (W.  Va.),  6-48. 

Denial  of  plaintiff's  title.  —  Under  a 
sworn  plea  to  the  complaint  in  an  action  on 
a  promissory  note  by  one  to  whom  the  payee 
has  indorsed  and  transferred  the  same,  deny- 
ing that  the  plaintiff  is  really  interested  in 
the  note  sued  on,  evidence  that  the  payee  of 
the  note  was  insane  when  he  transferred  it 
to  the  plaintiff  is  competent.  Walker  v. 
Winn  (Ala.),  4-537. 

Admission  of  plaintiff's  title.  —  In  an 
action  on  a  promissory  note,  brought  by  a 
person  claiming  as  indorsee  thereof,  the 
answer  admits  the  plaintiff's  ownership  of 
the  note  where  it  avers  that  the  defendant 
tendered  the  amount  due  to  one  M.  who  was 
in  possession  of  the  note,  and  that  M.,  for 
himself  and  the  plaintiff  herein  for  whom  he 
was  acting  as  agent  at  that  time,  refused, 
etc.     Hornstein  v.  Cifuno   (Neb.),  20-1267. 

Denial  of  execution.  —  An  affidavit  filed 
by  one  of  twenty  defendants  in  an  action  on 
their  joint  promissory  note,  denying  the  exe- 
cution of  the  note,  is  sufficient  to  justify  a 
requirement  that  the  plaintiff  must  show  the 
execution  of  the  note  before  placing  it  in  evi- 
dence, and  to  admit  the  defense  of  forgery  as 
to  some  of  the  signatures.  First  Nat.  Bank 
V.  Shaw   (Mich.),  12-437. 

e.  Evidence. 

Parol  evidence  to  vary  terms.  —  In  an 

action  at  laiy  on  a  promissory  note  parol 
evidence  is  inadmissible  to  show  that  the  rate 
of  interest  agreed  upon  was  different  from 
that  specified  in  the  note.  Cochran  v.  Zach- 
ery  (la.),  15-297. 

Parol  evidence  varying  indorsement. 
—  As  against  a  person  who  purchased  a  note 
with  notice  that  it  was  indorsed  for  collec- 
tion only,  parol  evidence  is  admissible  to 
show  that  an  unrestricted  indorsement  on  the 
note  was  intended  merely  for  the  purpose  of 
collection.  Johnston  v.  Schnabaum  (Ark.), 
1.5-876. 

Parol  evidence  of  conditional  de- 
livery. —  As  between  the  original  parties  to 
a  promissory  note,  or  as  between  the  maker 
and  one  who  is  not  a  bona  fide  holder,  parol 
evidence  is  admissible  to  show  that  the  note 
was  delivered  upon  condition  that  it  should 
not  be  negotiated  until  a  chattel  for  which  the 
note  was  given  should  be  ascertained  to  be 
as  represented.  The  negotiation  of  such  note 
in  violation  of  the  condition  is  a  fraud  upon 
the  maker,  which  casts  upon  the  indorsee 
the  burden  of  showing  that  he  or  some  one 
through  whom  he  claims  acquired  the  note 
for  value  in  good  faith  and  before  maturity. 
McNight  V.  Parsons   (la.),  15-665. 

In  such  a  case  the  testimony  of  the  maker 
as  to  the  conditional  delivery  of  the  note  is 
sufficient  to  require  the  submission  of  the 
question  to  the  jury,  and  to  cast  such  burden 
of  proof  upon  the  indorsee.  In  order  to  war- 
rant the  direction  of  a.  verdict  for  such  in- 
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dorsee,  it  must  appear  thai  lie  has  estab- 
lished the  good  faith  of  the  transfer  either 
to  himself  or  to  a  prior  indorsee  by  evidence 
of  such  K^lear  and  undisputed  eharacter  that 
no  •question  of  fact  is  left  for  the  finding  of 
the  jury.     McNight  v.  Parsons  (la.),  lS-'665. 

In  such  a  case  the  testi«iony  of  the  cashier 
<rf  a  bank  that  he  or  the  bank  purchased  the 
note  for  value  before  maturity,  even  though 
such  testimony  is  not  disputed  by  other  wit- 
nesses to  the  transaetioB,  is  not  sufBtaSnt  to 
warrant  the  court  in  saying  as  a  matter  of 
law  that  he  received  the  note  in  good  faith, 
and  in  diirecting  a  verdict  for  the  indorsee. 
McNight  r.   Parsons    (la.),   15-665. 

Where  the  evidence  ia  such  a  case  bemAa  to 
show  that  a  prior  indorsee,  for  the  purpose 
of  avoidiog  the  defense  of  the  maker,  of 
which  such  indorsee  had  notice,  tnade  a  c^or- 
aWe  transfer  to  the  holder,  such  hoMer  has 
not  sustained  the  burden  of  proof  as  to  his 
want  of  notice  so  as  to  Warrant  the  court 
in  directing  a  verdict  in  his  favor,  the  credi- 
bility and  the  weight  of  his  testiniany  being 
for  the  jury.  McNight  v.  Parsons  (la.), 
15-665. 

Amonnt  paid  bjr  plaintiff  for  note.  — 
In  an  action  on  a  promissory  note,  brou^t 
by  a.  person  who  tlaims  to  be  a  bona  0de  pur- 
chaser thereof  against  the  maker,  it  is  error 
for  the  trial  court  to  exclude  evidence  as  to 
the  amount  of  tiie  consideration  paid  by  the 
pJaintiff  for  the  note.  In  such  a  ease  the 
defendant  is  entitled  to  show,  if  he  can,  that 
the  amount  paid  was  either  purely  nominal 
or  inadequate,  and,  ttpon  m&king  such  proof, 
he  is  further  entitled  to  show  fra«d  or  ab- 
sence of  consideration  between  the  origuial 
parties  to  the  instrument.  Hogg  v.  TBur- 
man  (Ark.),  17-383. 

finrden  of  proving  want  of  consid- 
eration. —  Where  in  a  suit  upon  a  promis- 
sory note  the  defense  is  that  the  n»te  was 
given  or  obtained  without  a  valuable  con- 
sideration, the  plaintiff  has  the  affirmative 
oif  the  issue  and  the  burden  of  proof  rests 
upon  him,  at  every  stage  of  the  ease,  to  show 
a  consideration  for  the  note,  by  a  prepon- 
derance of  the  whole  of  the  evidence  adducfed 
on  the  trial.  (Klunk  v.  Hocking  Valley  R. 
Co,  74  Ohio  St.  125,  approved  and  followed; 
Dalrj^mple  v.  Wyker,  60  Ohio  St.  108,  die- 
tiiiguished.)     Ginn  v,  Dolan  (Ohio),  18-204. 

f.  Instructions. 

Characterizing  protest  as  ministerial 

act.  —  A  ehferge  of  the  court  stating  coi'- 
rectly  the  priaeiples  of  law  in  referfefice  to 
the  validity  and  fowe  of  a,  certificate  of  pro- 
test is  not  rendfered  erroneous  by  the  court's 
charaeterization  ttf  the  protest  as  a  minis- 
terial net.  Patton  *.  Bank  of  La  PaVette 
(Ga.),  4-639. 

g.  Recovery  of  attorney's  fees. 

Action      against      administrator.      — 

Where  a  provision  tbr  the  payment  of  attor- 
jney*s  fees  is  included  in  a  note,  the  death 
of  thfe  debtor  insolvent  does  not  destroy  the 
right  to  recover  such  fees  as  against  hw  ad- 


Biiiiistrator,  upoli  complialoce  Vitfa  tht  stat- 
ute in  rbspeet  to  givisg  iiottce.  Harris  *. 
Powers   (Ga.),  12-475. 

Where  the  statutory  notiofe  is  duly  gnUn 
to  an  administrator  of  an  intention  to  bring 
suit  on  certain  promissory  ttotes  of  the  de- 
cedent containing  a  provision  for  the  pay- 
ment of  attorney's  tees,  and  it  becomes  neces- 
sary, by  reason  of  the  insolvency  of  the  estate 
and  certain  complications,  to  place  the  assets 
in  the  hands  of  a  reoeivei"  and  to  have  an 
accounting  as  to  assets  and  debts;  and  the 
creditors  holding  the  notes  and  other  persons 
accordingly  file,  on  the  last  day  for  hringing 
suit  at  the  next  term  of  the  superior  court 
(called  the  return  day),  an  equitable  petition 
under  which  a  receiver  is  appointed  and  an 
administrator  of  the  assets  of  the  estate  is 
had,  and  the  auditor,  to  whOm  the  case  is 
referred,  finds  that  the  administrator  has  ao 
money  to  pay  the  notes  and  cannot  pay  them, 
the  holders  of  the  notes  are  not  prevented 
from  recovering  attorney's  fees  on  the  notes 
on  the  theory  that  the  administrator  had 
until  the  very  end  ot  tlie  return  day  to  pay 
the  debt  and  avoid  a  judgment  for  attorney's 
fees,  and  that  the  filing  ot  the  equitable  suit 
before  the  expiration  of  that  day  prevented 
the  administrator  from  making  payment. 
Harris  V.  Powers   (Gsl),  12-47S. 

In  an  action  on  a  note,  where  the  issue  is 
whethel'  a  stipulation  in  the  note  provides 
for  the  payment  of  an  attorney's  fee^  the 
testimony  of  the  maker  that,  before  or  at  ttie 
time  of  the  signing  of  the  note,  it  was  under- 
stood that  it  should  not  provide  for  an  at- 
torney's fee,  is  properly  disregarded.  Me- 
Cormick  v.  8wem   (Utah),  20-1368. 

In  an  action  on  a  note  brought  h(y  an 
indorsee,  where  the  statutory  presun^ption 
created  by  the  Utah  statute  (Comp.  Laws 
m,  §§1578,  1608,  1609,  iBll)  tlmt  the 
plaintiff  is  an  indorsee  before  maturity  for 
value  and  in  good  faith  is  not  overcome,  the 
defense  Of  partial  failure  of  eonsideraUon  is 
property  rejected.  McConmick  v-  Swem 
(trtah),  20-1368. 

In  an  action  on  a  note  stipulating  for  u 
reasonable  iittorney's  fee,  the  plaintiff,  hav- 
ing employed  &.n  attorney  who  conducted  tlie 
case,  may  recover  an  attorney's  fee  without 
proving  an  express  agreement  with  the  at- 
torney as  to  fees,  or  that  he  paid  the  at- 
torney a  specified  sum  before  suit  was 
commenced.  MeCormick  t*.  S*eitt  (Utah), 
20-1368. 

The  amoimt  of  the  attorney's  fee  stipu- 
lated for  in  a  note  should  be  allowed,  unless 
it  is  unjust,  oppressive,  or  unreasOnaile  in 
view  of  the  circumstances.  McCormick  v. 
Swem  <TJtah),  20-1368. 

In  an  action  on  a  note  for  $1,167  oh  Which 
$791.22  has  been  paid,  where  the  note  sti|pu- 
lated  for  a  reasonable  attorney's  fee,  4nd  the 
action  is  defended  on  the  ground  that  the 
plaintiff  is  not  a  bona  fide  holder  but  holds 
the  note  subject  to  defenses,  the  ftourt  Jnay, 
on  the  plaintitf's  proving  that  $75  is  a  reason- 
able attorney's  fee,  allow  such  sum  a«  ail 
attorney's  fee.  McCormick  v.  Swem  (Utah). 
20-1368. 
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A  prBvision  in  a  dote   iot   aa  attorney's  BLANKS. 

fee    but  leaving  blatik  the   amount  thereof, 

amounts  to   a  promise  to  pay  a  reasonable      Eflfeot   of   filling   blanks   in    ifthtrument,   see 
sum   as    an    attorliey's    fee;    McCoriliick    v.  Altebation  op  Instbuments,  3. 

Swem  (Utah),  20-1368, 

BLASTING. 

See  Explosions  and  ExptosivES,  4. 

BLIND   PERSONS. 

Contributory  negligence  of  blind  petsonB,  see 
Negligence,  7  a. 


BILLS    IN   EQUITY. 

See  Equity,  3. 

BILLS   OF  DISCOVERT. 

See  DiscovEBT. 


BILLS    OF   EXCEPTIONS. 

See  Appeal  and  Ebbob,  10. 
iProof   of   former   evidence   by  bill   of   excep- 
tions) see  EviDBNCB,  3  b. 


BLOCKING  FROGS. 

Application  of  statute  requiring  blocking  of 

frogs,  see  Raileoads,  3  b. 
Duty  of  railroad  coinJ)ailJr,  see  Mastbb  and 

Sebvant,  3  e  (1). 


BILLS   OF   EXCHANGE. 

See  Bnxs  and  Notes. 

BILLS    OF   LADING. 

See  Cabeiees,  4  c. 

Effect  of  attachiiig  bill  of  lading  to  draft  for 
price  of  goods  sold,  see  Sales,  3. 


BLOOD  HOUNDS. 

Evidence  as  to  trailing  by  blood  hounds,  see 
CtiiMttAL  La*,  6  ri  ( 10) . 


BLOOD   POISONING. 

See  InstibAnce,  8  a. 


BILLS   OF   PARTICULARS. 

in  civil  cases,  see  Pleading,  7. 

In  criminal  cases,  see  Abobtion;  Indict- 
ments AXD  Infoemations,  3,  5. 

Failure  to  furnish  bill  of  particulars,  see 
ground  for  new  trial,  see  New  Teial, 
2  a  (3). 

Eefusal  to  require  statement  of  defense  in 
ejectment,  see  Appeal  and  Ebbob, 
15  b  (2). 


BILLS   OF   REVIEW. 

See  Equitt,  4. 

BIRTH. 

Admissibility  of  evidence  of  birth  of  child  in 
prosecution  for  incest,  see  Incest,  4  b. 

Evidence  of  sexual  intercourse,  see  Rape, 
2  d   (2). 

Revocation  of  will  by  birth  of  children,  see 
Wills,  6  b  (7). 


BLOOD    STAIN& 

Identification  of  accused  by  blood  stains,  see 
Ceiminal  Law,  6  n  (2). 


BLO^V-FOST  LAW. 

Application   limited   to   grade  crossingSj   see 
RAIlBoads,  3  b. 


BOARDERS. 

Griiest  of  inn  distinguished  from  boarder,  see 
Inns,    BoAttbiNG   Houses   and   Apaet- 

MENTS,  S. 

Liability  of  innkeeper  for  baggage  ot  boarderi 
9fee  Inns,  Boaeding  Houses  and  Apaet- 

MBNTS,  5. 


BOARDING  HOUSES. 

See   Inns,   BOaeiiing    Souses   and   Apabt- 

MENTS. 


BLACKLISTING. 

See  Labob  Combinations. 
Blacklisting  employers,  see  CoWspibact,  1  a. 
Liability    for     blacklisting    dischaiiged     em- 
ployees, se?  Master  Afm  RervaIstt,  3  1. 


BOARDS. 

Agency  for  exercise  of  police  pOvi^er  hy  inunic- 
ipalities,  see  MutJici^At  CoBpobatidns, 
4  d  (2). 

AJjpOlfttaierit  of  couhty  boatds  bjr  ftiriiUit 
judge,  see  JuoatCR,  3  b. 
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Board  of  county  commissioners,  see  Coun- 
ties, 5. 

Board  of  liealth,  see  Health,  1. 

Board  of  pardons,  see  Pabdon,  Ebpeieve,  and 
Amnesty. 

Control  of  public  boards  by  mandamus,  see 
Mandamus,  2  b. 

Liability  of  municipality  for  acts  of  board  of 
health,  see  Municipal  Coepobations, 
9  a. 

Power  of  board  to  determine  particular  facts 
as  delegation  of  judicial  power,  see 
Physicians  and  Subgeons,  1  b. 

Power  of  state  board  to  hold  title  to  prop- 
erty, see  States,  7. 

Regulations  made  by  board  as  exercise  of 
legislative  power,  see  Physicians  and 
Subgeons,  1  b. 

School  boards,  see  Schools,  5. 


BODT. 


See  Dead  Body. 


Injunction  bonds,  see  Injunctions,  5. 

Issuance  by  consolidated  corporation,  see 
Coepobations,  2  f. 

Liability  of  sureties,  see  Subetyshep,  2. 

Liquor  dealers'  bonds,  see  Intoxicating 
LiQUOES,  4  i. 

Municipal  bonds,  see  Municipal  Cobpoba- 
tions,  8. 

Official  bonds  of  particular  officers,  see  Jus- 
tices OP  the  Peace,  1  a;  Post-Office; 
Schools,  2;  Shebiffs  and  Con- 
stables, 2. 

Official  bonds  of  public  officers  generally,  see 
Public  Officebs,  4;  9  b. 

Qualification  of  judges  by  giving  bonds,  see 
Judges,  1. 

Replevin  bonds,  see  Replevin,  9. 

Security  for  fines,  see  Fines,  1  b. 

State  bond,  see  States,  6. 

Succession  taxes  on  United  States  bonds,  see 
Taxation,  13  b  (2)    (a). 

Taxation  of  state  bonds,  see  Taxation,  2  a. 

Validity  of  temporary  injunction  granted 
without  bond,  see  Injunctions,  4  c. 


BONA  FIDE  FUBCHASBRS. 

See  Bills  and  Notes,  11  e;  Vendob  and 
Pubchasee,  4. 

Holders  of  municipal  bonds,  see  Municipal 
Coepobations,  8  e  (4). 

Right  of  bona  fide  purchaser  of  note  given 
for  medical  services  by  unlicensed  prac- 
titioner, see  Bills  and  Notes,  11  c  (2). 


BONDS. 

1.  consteuction  of  bond. 

2.  Validity  of  Bond. 

3.  Conditions  of  Bonds. 

4.  Actions  on  Bonds. 

Administration  bonds,  see  Executoes  and 
Administbatoes,  4. 

Alteration  of  bond,  see  Alteeation  of  In- 
stbuments. 

Appeal  bond,  see  Appeal  and  Ebbob,  18. 

Authority  to  issue  municipal  bonds  as  ex- 
tending period  of  corporate  existence, 
see  Municipal  Coepobations,  2. 

Bail  bonds,  see  Bail,  6. 

Building  contractor's  bond  as  contract  of 
guaranty,  see  Guaeanty,  1. 

Construction  of  bond  and  mortgage  as  parts 
of  one  transaction,  see  Mobtgages,  7. 

Defective  statutory  bond  good  as  common  law 
obligation,  see  Sueetyship,  2. 

Effect  of  giving  bond  in  attachment  suit,  see 
Attachments,  6  e. 

Enforcement  against  municipality  of  state 
tax  on  municipal  bonds,  see  Taxa- 
tion, 7. 

Executors'  bonds,  see  Executoes  and  Ad- 
ministbatoes, 4. 

Exemption  of  state  bonds  from  taxation,  see 
Taxation,  12  c  (3). 

Indemnifying  bonds,  see  Bail,  10;  Shebiffs 
AND  Constables,  2. 


1.   CONSTEUCTION   OF   BOND. 

In  generiil.  —  In  an  action  against  a 
surety  company  to  recover  on  the  bond  of  a 
defaulting  bank  president,  the  bond  must  be 
construed  as  a  whole,  and  the  plaintiff's  right 
to  recover  must  depend  upon  such  construc- 
tion. Willoughby  v.  Fidelity,  etc.,  Co. 
(Okla.),  8-603. 

Application  on  part  of  contract.  — 
Where  the  bond  of  a  bank  president  is  issued 
by  a  surety  company  and  accepted  by  the 
bank,  upon  the  faith  of  certain  statements 
and  representations  in  writing,  made  by  the 
assistant  cashier  of  the  bank,  relative  to  the 
conduct,  duties,  employment,  and  accounts  of 
the  bank  president,  who  later  defaults,  and 
the  statements  so  made  by  the  assistant 
cashier  are,  by  the  terms  of  the  bond,  made 
a  part  of  the  bond  itself,  the  bond  and  state- 
ments together  form  the  contract,  and  they 
must  be  construed  together,  and  upon  their 
joint  construction,  or  upon  their  construction 
as  a  whole,  must  depend  the  rights  and  lia- 
bilities of  the  parties  thereto.  Willoughby 
V.  Fidelity,  etc.,  Co.   (Okla.),  8-603. 

2.  Validity  op  Bond. 

Effect  of  false  representations  In  pro- 
curing bond.  —  Where  the  bond  of  a  bank 
president  is  issued  by  a  surety  company  and 
accepted  by  the  bank  upon  the  faith  of  state- 
ments and  representations  made  by  the  as- 
sistant cashier,  the  receiver  of  the  bank,  later 
appointed,  in  an  action  on  the  bond,  cannot 
be  heard  to  repudiate  or  question  the  author- 
ity of  the  assistant  cashier  to  bind  the  bank 
by  his  statements  and  representations  con- 
cerning the  conduct,  duties,  employment,  and 
accounts  of  the  defaulting  bank  president, 
and  at  the  same  time  be  allowed  to  recover 
on  the  bond  procured  on  the  strength  of  the 
statements  and  representations  so  made  by 
the  assistant  cashier.  Willoughby  v.  Fi- 
delity, etc.,  Co.  (Okla.),  8-603. 
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Failure  to  disclose  delln^nenoy  of 
employee.  —  The  failure  of  the  general  agent 
of  an  insurance  company,  who  requires  a  sub- 
ordinate agent  to  furnish  a  bond  for  the 
prompt  payment  of  moneys  collected  by  him, 
to  disclose  to  the  sureties  on  the  bond  the 
fact  that  the  subagent  is  behind  with  his 
accounts  and  is  indebted  to  the  company,  if 
he,  is  so  indebted  merely  through  a  lack  of 
punctuality  or  diligence  and  not  through  dis- 
honesty, does  not  relieve  the  sureties  of  lia- 
bility on  the  bond,  where  there  is  no  inquiry 
on  the  part  of  the  sureties.  Hebert  v.  Lee 
(Tenn.),  11-1029. 

But  where  the  general  agent  of  an  insur- 
ance company  requires  a  subordinate  agent 
to  furnish  it,  bond  for  the  prompt  payment 
of  moneys  collected  by  him,  and  the  subagent 
is,  with  the  knowledge  of  the  general  agent, 
largely  in  default  by  reason  of  his  embezzle- 
ment of  his  principal's  funds,  the  failure  of 
the  general  agent  to  disclose  that  fact  to  the 
persons  who  became  sureties  on  the  bond,  al- 
though they  make  no  inquiry  or  investiga- 
tion, relieves  them  of  liability.  Hebert  v.  Lee 
(Tenn.),  11-1029. 

The  fact  that  such  bond  provides  that  the 
sureties  shall  be  responsible  for  debts  of  the 
subagent  incurred  prior  to  as  well  as  subse- 
quent to  the  date  of  the  bond  does  not  prevent 
the  sureties  from  avoiding  liability  on  the 
bond,  where  the  subagent's  indebtedness  grew 
out  of  embezzlement  of  which  the  sureties 
were  not  informed.  Hebert  v.  Lee  (Tenn.), 
11-1029. 

3.  Conditions  of  Bonds. 

Effect  of  nnneoessary  or  illegal  con- 
dition. —  In  the  absence  of  an  express  statu- 
tory provision  to  the  contrary,  unnecessary 
or  illegal  conditions  in  a  statutory  bond 
which  is  given  voluntarily  have  no  effect  upon 
good  conditions  in  the  bond,  provided  the 
good  conditions  can  be  separated  from  the 
illegal  or  surplus  clauses.  Probate  Court  v. 
Adams  (R.  I.),  8-1028. 

What  conatltntes  breacb.  —  Where  a 
condition  of  a  bond  is  an  undertaking  to  do 
a  particular  thing,  a  failure  to  do  that  thing 
is  a  breach  upon  the  happening  of  which  a 
cause  of  action  arises.  Equitable  Trust  Co. 
V.  National  Surety  Co.  (Pa.),  6-465. 

Bpeach  of  one  or  several  conditions. 
—  Where  a  building  contractor's  bond  con- 
tains separate  and  distinct  covenants  of  in- 
demnity and  of  guaranty  that  the  work  shall 
be  completed,  an  action  may  be  maintained 
against  the  surety  for  breach  of  the  covenant 
of  guaranty  though  the  covenant  of  indem- 
nity has  not  been  broken.  Equitable  Trust 
Co.  V.  National  Surety  Co.   (Pa.),  6-465. 

Extrinsic  evidence  of  additional 
conditions.  —  A  bond  which  in  terms  se- 
cures the  obligee  against  loss  through  the 
dishonesty  of  an  agent  cannot  be  construed 
as  covering  the  failure  of  the  agent  to  pay 
for  goods  sold  and  delivered  to  him  because 
it  appears  from  preliminary  writings  passing 
between  the  parties  that  the  obligee  under- 
stood the  security  to  be  of  the  latter  charac- 


ter. Orion  Knitting  Mills  v.  United  States 
Fidelity,  etc.,  Co.   (N.  Car.),  2-888. 

4.  Actions  on  Bonds. 

Joinder    of    obligees    as    plaintiffs.  — 

A  provision  in  a  bond  for  the  payment  of 
such  damages  as  may  be  awarded  to  the 
obligees,  jointly  or  severally,  does  not  make 
the  legal  interest  of  the  obligees  several. 
Consequently  all  of  them  must  join  in  an 
action  on  the  bond.  International  Hotel  Co. 
V.  Flynn  (111.),  15-1059. 

Where  the  joint  interest  of  such  obligees 
appears  from  the  face  of  the  declaration,  the 
fact  that  the  action  is  brought  by  one  of  the 
obligees  may,  even  where  the  judgment  is 
by  default,  be  availed  of  on  writ  of  error. 
International  Hotel  Co.  v.  Flynn  (111.), 
15-1059. 

Action  by  toTvn  on  bond  running  to 
county.  —  Under  the  New  York  code  pro- 
viding that  an  official  bond  to  the  people 
shall  be  actionable  by  a  person  who  has  sus- 
tained injury  by  a  breach  thereof,  a  bond  of 
a  county  treasurer  running  to  the  county  and 
not  to  the  people  according  to  the  statute  is 
nevertheless  within  the  scope  and  general 
policy  of  the  statute  and  is  actionable  by  a 
town  situated  in  the  county  to  recover  school 
moneys  apportioned  to  the  town  which  have 
come  into  the  hands  of  the  county  treasurer 
and  which  he  has  never  paid  over.  Ulysses 
V.  Ingersoll   (N.  Y.),  3-455. 

Averment  of  breach  of  condition.  — 
The  right  to  recover  on  a  bond  depends  on 
a  breach  of  the  condition,  and  a  petition  that 
fails  to  allege  such  breach  is  fatally  defec- 
tive. Lancaster  County  v.  Fitzgerald  (Neb.), 
13-88. 


BOOKMAKING. 

See  Oamino  and  Gaminq  Houses. 

BOOKS. 

Admissibility  of  book  entries  to  corroborate 
witness,  see  Cbiminal  Law,  6  n  (1). 

Admissibility  of  medical  books  in  evidence, 
see  Evidence,  9  b. 

Books  as  necessaries  for  married  women,  see 
Husband  and  Wife,  4  b. 

Compelling  production  of  books  by  accused, 
see  Cbiminai,  Law,  6  n  (1). 

Entries  in  account  books  as  hearsay,  see 
Evidence,  3  a,. 

Pledge  of  book  accounts,  see  Puidqe  and  Col- 
lateral Security,  1. 

Quotations  from  law  books  in  instructions, 
see  Criminal  Law,  6  q  (1). 


BOOM  COMPANIES. 

Liability  for  obstructing  flow  of  stream,  see 
Waters  and  Watercourses,  3  b   (4). 
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BOOTH- 

[ovable  booth  as  gaming  house,  see  Gaming 
AND  Gamins  Houses,  2, 


BORROWING. 

orrowing  servants,  see  Mastee  and  Sbbvant, 

1  a. 
ower  of  municipality  to  borrow  money,  see 

Mttnioipai,  Gobpobationb,  8  a. 


BOTTLES. 

Regulation   as   to   capacity   of   mill?   bottles, 
pee  Foop,  5  b. 


BOUND  a:(iies. 

1.  In  General. 

2.  Aqebements  as  to  Boundabies. 

3.  Evidence. 

4.  Location   op   Line   Between   Coun- 

ties. 

5.  Actions  to  Deteemine  BpuNDAEn;s. 

Change  of  school  district  boundaries  as  affect- 
ing title  to  school  property,  see  Schools, 
1. 

Jecree  establishing  boundaries  as  adjudica- 
tion of  title  to  land,  see  Judqmbnts, 
6  d   (3). 

division  fences,  see  Fencsbs,  2. 

ixtending  possession  to  fixed  boundaries,  see 
Advebse  Possession. 

berries  on  state  boundaries,  see  Feeeees,  2. 

Ownership  ad  filum  fluminis,  see  Watebs  and 
Watescoubses,  3  b    (2). 

State  boundaries,  see  States,  1. 

P'erbal  agreement  fixing  boundary  lines,  see 
Feauds,  Statute  of,  4  a. 

1.  In  General. 

Natural  monnineiitii.  a-  In  «,  controversy 
between  the  owners  of  lots  in  a  city  addition 
jyer  a  bofflidfny  line  between  the  lots,  ^  stone 
in  the  centre  of  a  goveTnment  seetiQU,  which 
is  referred  to  in  the  original  plat  as  one  of 
the  corners  of  the  addition,  V^^st,  if  suf- 
ficiently identified,  control  over  a  monument 
set  to  fix  the  boundary  of  one  of  the  lots, 
Liflles^  there  are  monuments  fixing  the  oor- 
aers  and  lines  of  the  respectivp  properties  of 
tlje  adjoining  owners,  Kitcben  v.  Chaittlai^cl 
(iowa),  8-81. 

Cpiiflict  1161x76611  monuments  and 
courses  and  distance^.  -;-  In  locating  a 
boundary  line,  calls  for  naonupa^nts  prevail 
over  courses  and  distances.  S^'^^rt  v.  May 
(Md.),  18-856. 

Conclusions  of  survey.  —  One  who  joins 
in  an  application  for  survey  for  the  estab- 
lishment of  tha  boundaries  of  his  land  under 
the  Kansas  statutes,  who  is  present  when  the 
land  is  surveyed  and  who  omits  to  appeal 
froni  the  report  of  the  survey,  is  concluded 


t(y  it,  notwithstanding  notice  of  the  survey 
18  not  served  upon  him.  Shanline  v.  Wiltsie 
(Kan.),  3..140. 

Constmction  «£  gvas't. -r- In  determin- 
ing whether  an  island  is  within  a  certain 
grant  executed  between  1620  and  1635  ini 
eluding  islands  within  three  miles  of  the  main-: 
land,  the  three-mile  limit  should  be  measured 
by  tbe  mariiie  mile,  and  not  by  the  statute 
mile.    Lazell  !>.  Boardman  (Me.),  13--673. 

Effect  af  boundary  on  private  ^ay.-,-. 
A  deed  describing  the  premises  conveyed  as 
bounded  on  a  private  way  theretofpre  laid 
out  over  the  land  of  the  grantor  does  not 
pass  the  fee  to  the  middle  of  the  way.  Seery 
t).  Waterbury   (Cenn.),  18-73. 

2.  Agbeembnts  as  to  Boundaries. 

Iiong  continued  acquiescence.  -•-  Where 
adjoining  owners  or  their  grantors  have  ac- 
qt^eseed  in  a  certain  boundary  line  as  the 
tiue  one  for  ten  ye^rs  or  more,  the  law  will 
treat  that  line  as  the  correct  one.  Kjtchen 
V.  Ciiantland   (Iowa),  8-81. 

Belief  in  equity  o^  ground  of 
mistake-  —  Evidence  reyiewed,  in  a  contro- 
versy over  a  boiindary  line,  and  held  to  show 
that  one  of  the  adjoining  owners  was  not 
entitled  to  be  relieved  in  equity,  on  the  grpun4 
of  mistake,  from  an  a,greement  fixing  t%e  line, 
Kitchen  «,  Chantland'  (loyraj,  8-81. 

3,  Evidence, 

Declaration  of  deceased  persons  gen<i 
erally.  —  Boundaries  may  be  proved  by  the 
declarations  of  a  deceased  person,  where  it 
appe^irp  tli?''t  the  decl9.iant  had  competent 
kiiov?leclg?  ol  the  facts,  and  that  the  decl^ira- 
tipns  were  made  at  a  time  wl^en  be  had  no 
i;^terest  iij  tbp  siibject  and  before  s^ny  eon- 
trpversy  about  the  land  bad  arisen.  Cad^ 
valader  v.  Price  (Md,),  19t-547, 

Pe^il^Vatio^  gf  dece^se^  ves^dor,  m 
Thej  dcclar^ition^  of  a  deceased  vendor  whp 
had  conveyed  a  plantation  by  a  deed  exeept- 
ipg  (rqm  the  grant  a  pertain  "  laixding,''  and 
b.^d  ^fterwaTdS  conveyed  the  landing  to  an- 
ptber  persoi},  a^e  adinissible,  sts  against  the 
yendee  pf  the  plantation,  tp  show  tjiat  the 
"  landing  "  was  a  definite  parcel  of  land,  and 
to  locate  the  boundaries  thereof.  Such  evi-; 
dence  dees  not  violate  tl}e  rule  that  a  vendor 
shall  not  impair  tbe  rights  of  hia  vendee. 
Cadvalade?  v..  Price    (Md.),  19-547. 

4.  Location  of  Ljne  Between  Counties. 

Exercise  of  jurisdiction  over  disputed 
territory.  —  On  an  issue  as  to  whether  a 
certain  tract  of  land  is  situated  in  one  cpun- 
ty  or  in  another,  where  it  is  in\possible  to 
determine  from  the  statutes  creating  the  two 
counties  exactly  where  the  boun(^ary  line  be; 
tween  them  lies,  evidence  that  one  of  the 
counties  has  assumed  and  ^er^ised  jurisdic- 
tion over  the  tract  in  question  for  many 
years,  that  deeds  and  other  conveyances  of 
land  included  in  the  tract  have  beep,  recorded 
ill  that  oountv.  that  the  land  has  been  as- 
sossed  by  ibstt  county  for  taxation,  'and  like 
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fae^s  tatding  to  show  the  aasumption  and 
exevoise  of  juTisdietion,  and  acquiesceitce 
therein  by  the  residents  of  the  tract,  are  ad- 
missible to  determine  the  boundary  line. 
Puget  Sound  Nat.  Bank  v.  Fisher  (Wash.), 
17-526. 

5.  Actions  to  Detebmine  Bouhdaeies. 

Ea^ity   j«visdietioit   in   general.  —  To 

warrant  an  application  t©  a  court  of  chan- 
cery fov  the  appointment  of  commissioners 
to  ascertaisn  a  boiundary,  there  must  be  some 
equity  superinduced  by  the  act  of  the  de- 
fendant, or  the  danger  of  a  multiplicity  of 
suits.  A  conti'oversy  between  independent 
proprietors  or  a  confusion  of  boundaries  is 
not  sufficient  to  authorize  equitable  inter- 
ference.    Watkins  v.   Childs    (Vt.),   11-1123. 

The  established  foundations  of  the  equity 
juriedictioa  to  determine  confused  boujj- 
daries  are  fraud  or  misconduct  on  the  part 
of  th&  defeadant,  resulting  in.  a  confusion  of 
the  boundary  in  question,  a  relation  between 
the  parties  that  makes  it  the  duty  of  one 
of  them  to  preserve  and  protect  the  boundary 
together  with  misconduct  or  neglect  on  his 
pM*  resulting  in  the  confusion  of  the  boun- 
daiy,  and  the  necessity  of  a  resort  to  equity 
to  prevent  a  multiplicity  of  suits.  Watkins 
V.  ChUds   (Vt,),   11-1123. 

Parties.  —  Although  it  is  a  prerequisite 
to  the  action  of  a  court  of  equity  in  ascer- 
taining a  confused  boundary  that  all  persons 
intesested,  through  either  present  or  future 
estates,  ^Quld  be  made  parties,  yet  a  de- 
murrer, on  the  ground  of  lack  of  parties,  not 
limited  to  the  part  of  the  bill  which  seekS 
the  establishmeat  of  a  certain  line  as  to 
Wihich  interestied  parties  are  not  joined,  but 
made  to  the  whole  bill,  which  also  asks  for 
the  establishment  of  another  line  as  to  which 
the  parties  are  complete,  must  fail.  Watkins 
1;.  Childs   (Vt.),  11-1123. 

Pleading.  —  In  an  application  to  a  court 
of  ehanfiery  to  ascertain  a  confused  boundary, 
an  allegatton,  on  information  and  belief,  of 
the  fact  that  defendant  has  removed  the 
stakes  marking  the  boundary  line,  is  admitted 
as  a  fact  by  a  demurrer,  the  rule,  being  dif- 
ferent in  that  regard  between  a  mere 
allegation  of  information  and  belief  and  an 
allegation  of  a  fact  on  information  and  be- 
lief. Furtherjnore  the  allegation  of  such  fact 
on  information  and  belief  is  sufficient,  as  the 
fact  is  peculiarly  within  the  knowledge  of 
the  defendant,  and  by  the  demurrer  admit- 
ting it  a  proper  case  for  equitable  relief  is, 
in  this  respect,  made  out.  Watkins  v.  Ghilds 
(Vt.),  11-1123. 

It  ia-  a.  necessary  prerequisite  to  equitable 
relief  in  ascertaining  a  disputed  boundary 
that  the  plaintiff  should  allege  that  some  of 
the  lands  in  respect  to  which  the  relief  is 
soiight  are  in  the  possession  of  the  defend- 
ant,, and  this  requirement  is  not  met  by  an 
allegation  of  successive  traspasses.  Watkins 
V.  Childs  (Vt.),  11-1123. 

li^dence  ati  to  priority  of  location.  — 
Wlipre  the  priority  of  the  location  of  one  of 
two  afijoining  tracts  claimed  under  original 


warrants  is  established,  and  it  appears  that 
there  are  some  marks  upon  the  ground 
answering  to  some  of  the  calls  of  the  survey 
and  that  the  other  marks  answering  to  the 
other  calls  have  become  obliterated,  such 
marks  making  it  possible  to  fix  the  true  loca- 
tion of  the  tract,  recourse  cannot  be  had  to 
the  Knea  of  the  block  or  of  any  tract  therein 
or  of  any  other  block.  Collins  v.  Clough 
(Pa.),  15-871. 

Adntiwibility  of  declarration  of  de- 
ceased surveyor.  --•  Declarations  of  a  de- 
ceased surveyor  with  respect  to  boundaries 
are  admissible  only  when  they  were  made 
on  the  ground  surveyed,  such  declarations  be- 
ing admissible  solely  because  they  are  part 
of  the  res  gestw.  Collins  ».  Clough  (Pa.), 
15-871. 

Under  the  above  rule,  the  field  notes  of 
a  deceased  surveyor  are  admissible  as 
dechirations  made  contemporaneously  with 
the  work  done  on  the  ground,  if  such  notes 
are  authenticated  in  some  way  other  than 
by  the  mere  subsequent  declarations  of  the 
surveyor  himself;  but  later  verbal  statements 
of  the  surveyor  to  his  son  as  to  what  he 
found  on  the  ground  while  engaged  in  mak- 
ing the  survey  are  inadmissible.  Collins  v. 
Clough   (Pa.),  15-871. 

Secondary  evidence  of  survey.  —  Er- 
ror in  excluding  a  certified  copy  of  the  record 
of  a  government  survey  in  a  disputed  boun- 
dary case  is  not  cured  by  permitting  a  sur- 
veyor to  testify  as  to  a  survey  made  by  him 
of  the  line  in  question,  and  that  his  survey 
agreed  with  the  field  notes  of  the  government 
surveyor.    Kellogg  v.  Finn  (S.  Dak.),  18-363. 

Question  for  court.  — .  Where  the  true 
division  line  between  two.  or  more  adjoining 
tracts  which  are  claimed  under  original  war- 
rants is  the  subject  of  dispute,  the  question 
as  to  which  of  the  tracts  was  first  located  is, 
where  the  evidence  warrants  a  legal  conclu- 
sion with  respect  to  it,  a  preliminary  ques- 
tion for  the  court  to  determine,  and  in  such 
case  it  is  error  to  submit  the  question  to  the 
jury  together  with  the  other  evidence.  Col- 
lins V.  Clough   (Pa.),  15-871. 

Finding  as  to,  priority  of  location.— 
A  finding  by  the  jury  in  favor  of  the  priority 
of  the  location  of  one  of  two  adjoining  tracts, 
claimed  under  original  warrants,  which  is 
based  on  the  bare  presumption  that  the  sur- 
veyor located  his  warrants  in  the  order  in 
wfiich  they  were  issued  cannot  be  sustained 
as  against  positive  and  unchallenged  declara- 
tions which  appear  on  the  face  of  the  re- 
turns that  he  disregarded  such  order.  Col- 
lins V.  Clough   (Pa.),  15-871. 

_  Relief.  —  The  scope  of  the  equity  juris- 
diction to  ascertain  confused  boundaries  is 
not  alone  to  locate  the  boundary  but  to  re- 
quire the  defendant  to  make  good  to  the 
plaintiff  his  proper  quantity  of  land.  Wat- 
kins V.  Childs  (Vt,),  11-1123. 


BOTTNTIES. 

Pay  of  disabled  postal  clerks,  see  Post-Office. 
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BOYCOTTS. 

See  Labob  Combinations,  9. 

BRANDS. 

Branding  animals,  see  Animals,  1  b;  Lab- 
cent,  6a   (4). 

Branding  articles  of  food,  see  Food. 

Expression  in  title  of  subject  of  statute  re- 
lating to  branding  trees,  see  Statutes, 
3  b. 

BREACH. 

See  Breach  of  Pbomise  of  Maebiaqe. 

Conditions  in  insurance  policy,  see  Insub- 
ANCE,  3  c   (3). 

Contract  of  employment,  see  Master  and 
Servant,  1  e. 

Covenants,  see  Covenants,  5. 

Liability  of  decedent's  estate  for  breach  of 
warranty,  see  Executors  and  Adminis- 
trators, 9. 

Bestraining  breach  of  contract,  see  Injunc- 
tions, 2  c. 


BREACH     OF     PROMISE     OF 
MARRIAGE. 

1.  In  General. 

2.  Actions. 

a.  In  general. 

b.  Pleading. 

c.  Evidence. 

d.  Arguments  of  counsel, 

e.  Instructions. 

f.  Damages. 

g.  New  trial. 

h.  Abatement  and  revival, 
i.  Appeal  and  error, 

1.  In  Genebax. 

What  constitutes.  —  What  constitutes  a 
breach  of  promise  to  marry  indefinite  as  to 
time.    Anderson  «.  Kirby  (Ga.),  5-103. 

Validity  of  promise. —  A  promise  of 
marriage  by  a  man  who,  to  the  knowledge 
of  the  promisor,  is  married  at  the  time  of 
the  making  of  the  promise,  is  void  as  against 
public  policy,  and  cannot  be  enforced  by  ac- 
tion after  the  death  of  the  promisor's  wife. 
Wilson  V.  Carnley   (Eng.),  14-157. 

Existence  of  contract  of  marriage.^ 
Where  the  evidence,  in  an  action  for  the 
breach  of  a  promise  of  marriage,  is  conflict- 
ing, the  existence  of  a  contract  of  marriage 
is  a  question  for  the  jury.  Fisher  v.  Kenyon 
(Wash.),  20-1264. 

Consideration  for  promise.  —  Though 
a  promise  of  marriage,  made  in  considera- 
tion of  the  allowance  of  illicit  sexual  inter- 
course, is  void  for  illegality  and  immorality 
of  the  consideration,  what  the  consideration 
was  is  a  question  for  the  jury,  when  the  evi- 
dence concerning  it  is  inconclusive,  but  tends 
to  prove  mutual  promises  to  marry,  as  well 


as  immoral  conduct  at  or  about  the  same 
time.  Connolly  v.  Bollinger  (W.  Va.), 
20-1350. 

2.  Actions. 
a.  In  general. 

Demand  of  performance  as  condition 
precedent.  —  Where  an  alleged  promise  of 
marriage  is  denied  by  the  defendant,  or  his 
conduct  amounts  to  a  repudiation  thereof,  a 
demand  that  he  perform  is  not  necessary  be- 
fore suit.     Hill  V.  Jones  (Minn.),  18-359. 

Disease  as  defense.—  An  agreement  of 
marriage  between  a  woman  who  is  an  incur- 
able consumptive  and  a  man  having  a  taint 
of  consumption  in  his  family  is  not  binding 
and  may  be  repudiated  by  the  man  without 
incurring  any  liability  for  breach  of  contract, 
although  the  facts  were  known  to  the  parties 
prior  to  the  agreement.  Grover  v.  Zook 
(Wash.),   12-192. 

Immoral  consideration  as  defense.  — 
Proof  of  indulgence,  by  the  parties  to  a  con- 
tract of  marriage,  in  illicit  sexual  intercourse 
at  the  time  and  place  of  the  making  of  the 
promise,  does  not,  as  matter  of  law,  pre- 
clude a  verdict  in  an  action  for  breach  of  the 
contract.  Connolly  v.  Bollinger  (W.  Va.), 
20-1350. 

Offer  of  marriage  as  defense.  —  The 
right  of  the  plaintiff  to  recover  in  an  action 
for  breach  of  promise  of  marriage  is  not 
barred  by  an  offer  to  marry  made  by  the 
defendant  after  the  institution  of  the  action. 
Connolly  v.  Bollinger   (W.  Va.),  20-1350. 

Accrual  of  cause  of  action.  —  Kenun- 
ciation  of  a  contract  of  marriage  alters  the 
status  of  the  parties  ipso  facto,  and  a  right 
of  action  accrues  at  once.  Connolly  v.  Bol- 
linger  (W.  Va.),  20-1350. 

b.  Pleading. 

Alleging  dates  of  promise  to  marry 
and    request    for    performance.  — >  In    a 

count  on  a  promise  to  marry  generally  in  a 
declaration  in  assumpsit  for  breach  of  the 
contract,  the  dates  of  the  promise  and  re- 
quest for  performance  need  not  be  so  stated 
as  to  show' the  lapse  of  a  reasonable  time  be- 
tween them  for  performance.  Being  imma- 
terial and  merely  formal,  the  dates  may  be 
laid  under  a  videlicet,  and  the  proof  may 
vary  therefrom.  Connolly  v.  Bollinger  (W. 
Va.),  20-1350. 

e.  Evidence. 

Seduction.  —  Evidence  of  seduction  is  not 
admissible  in  aggravation  of  damages  in  an 
action  for  a  breach  of  promise  of  marriage. 
Wrynn  v.  Downey  (E.  I.),  8-912. 

In  an  action  for  a  breach  of  promise  to 
marry,  evidence  of  seduction  is  not  admis- 
sible to  prove  either  a  contract  to  marry 
or  a  breach  of  that  contract.  Wrynn  ». 
Downey    (R.  I.),  8-912. 

Attempt  to  compromise.  —  In  an  action 
for  a  breach  of  promise  to  marry,  it  is  not 
competent  to  introduce  evidence  showing  an 
attempt  by  the  defendant  to  compromise  the 
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plaintiff's  claim.  Wrynn  v.  Downey  (R.  I.), 
8-912. 

CiroumstaiioeB  antecedent  to  promise. 

—  In  an  action  for  a  breach  of  promise  of 
marriage,  allegations  and  proof  of  circum- 
stances antecedent  to  the  promise,  which  tend 
to  show  the  relations  of  the  parties  and  the 
state  of  feeling  between  them  at  the  time  of 
the  alleged  promise,  are  permissible.  Ander- 
son r.  Kirby  (Ga.),  5-103. 

Wealth  of  defendant.  —  Where,  the 
breach  of  a  marriage  contract  occurred  but 
a  few  months  before  the  action  therefor  was 
begun,  evidence  is  admissible  as  to  the  de- 
fendant's financial  ability  at  the  time  of 
trial.     Fisher  r.  Kenyon  (Wash.),  20-1264. 

Wealth  of  defendant's  parents.  — 
In  an  action  for  the  breach  of  a  promise  of 
marriage,  evidence  as  to  the  financial  con- 
dition of  the  defendant's  father  is  inadmis- 
sible.    Spencer  i;.  Simmons  (Mich.),  19-1 12G. 

Proof  of  promise  to  marry.  —  Indefinite 
and  indirect  conversation  between  the  plain- 
tiff and  the  defendant  in  an  action  for  the 
breach  of  a  promise  of  marriage,  capable  of 
being  interpreted  as  relating  to  marriage  and 
aided  by  a  course  of  conduct  indicative  of 
betrothal,  is  sufficient  to  sustain  a  finding 
of  the  marriage  contract,  without  proof  of  an 
express  or  formal  engagement.  Connelly  v. 
Bollinger   (W.  Va.),  20-1350. 

d.  Arguments  of  counsel. 

Inflaming     prejudices      of     jury.  —  A 

judgment  for  the  plaintiff  in  an  action  for 
breach  of  promise  of  marriage  will  be  re- 
versed, where  the  plaintiff's  counsel  persists 
in  the  use  of  extravasant  language  calculated 
to  inflame  the  prejudices  of  the  jury  against 
the  defendant.  Spencer  v.  Simmons  (Mich.), 
19-1126. 

e.  Instructions. 

Attack   on    plaintiff's    character.  —  In 

an  action  for  breach  of  promise  of  marriage 
in  which  lewdness  on  the  part  of  the  plain- 
tiff is  set  up  as  a  defense,  it  is  error  for 
the  court  to  charge  without  qualification  that 
in  assessing  damages  the  jury  may  consider 
the  nature  of  the  defense  set  up.  Such  a  de- 
fense may  be  considered  as  showing  malice 
and  wantonness,  but  the  plaintiff  in  such  an 
action  is  not  entitled  to  recover  independent 
damages  for  the  defamatory  charges.  Spen- 
cer V.  Simmons   (Mich.),  19-1126. 

f.  Damages. 

Sednotion  aa  element  of  aggravation. 

—  Seduction  of  the  plaintiff  by  the  defendant 
under  a  promise  of  marriage  may  be  alleged 
and  proved  in  aggravation  of  the  damages 
sustained  by  the  breach  of  the  contract  to 
marry.     Anderson  v.  Kirby  (Ga.),  5-103. 

In  an  action  for  damages  for  the  breach  of 
a  promise  of  marriage  the  fact  that  the  plain- 
tiff was  seduced  under  promise  of  marriage, 
and  that  such  seduction  was  followed  by 
pregnancy,  is  admissible  in  evidence  in  ag- 
gravation of  damages.  .Johnson  v.  Levy 
(La.),  16-978. 

VotB.  1-20  —  Ann.  Cas.  Digest.  —  26. 


In   action   against    decedent's    estate. 

—  Compensatory  damages  may  be  recovered 
against  the  heirs  of  a  decedent  for  his  breach 
of  a  promise  of  marriage,  where  the  obligor 
has  been  put  in  default  as  provided  by  law. 
But  exemplary  damages  are  not  allowable  in 
such  a  case.    Johnson  v.  Levy  (La.),  16-978. 

Excessive  damages.  —  A  verdict  for  $20,- 
000  in  favor  of  the  plaintiff  in  an  action  for 
damages  for  the  breach  of  a  promise  of  mar- 
riage instituted  against  the  heirs  of  the  other 
party  held  to  be  excessive  under  the  facts 
and  circumstances  of  the  case.  Johnson  v. 
Levy  (La.),  16-978. 

A  judgment  "for  $6,000,  for  breach  of  a 
marriage  promise,  held  not  excessive  under 
the  evidence.  Fisher  v.  Kenyon  (Wash.), 
20-1264. 

g.  New  trial. 

Improbable     evidence     as     ground.  — 

Evidence  in  support  of  plaintiff's  action  for 
breach  of  promise  of  marriage  examined  and 
held  80  doubtful  of  merit,  and  in  many  re- 
spects so  improbable,  that  a  new  trial  should 
have  been  granted.  Hill  v.  Jones  (Minn.), 
18-359. 

h.  Abatement   and   revival. 

Death  of  defendant.  —  The  obligation  to 
fulfil  a  marriage  engagement  is  personal,  and 
the  obligation  to  respond  in  damages,  in  the 
event  of  its  nonfulfilment,  is  incidental  there- 
to, from  which  it  follows  that,  if  the  obligor 
dies  before  fulfilling  the  engagement,  and 
without  being  put  in  default,  the  right  of 
action  to  recover  damages  for  the  nonfulfil- 
ment perishes  with  him,  and  cannot  be  ex- 
ercised against  his  heirs.  But,  where  the 
obligor  is  put  in  default,  as  provided  by  law, 
his  right  to  fulfil  his  engagement  is  thereby 
forfeited,  and  his  obligation  in  premises  is 
merged  in  his  obligation  to  respond  in  dam- 
ages, which  latter  obligation  thereby  acquires 
an  independent  status,  becomes  heritable,  and 
may  be  enforced  against  the  heij-s  of  the 
obligor.     Johnson  v.  Levy    (La.),   10-722. 

In  an  action  for  damages  for  the  breach 
of  a  promise  of  marriage  the  fact  that  the 
plaintiff's  father,  after  the  discovery  of  her 
pregnancy,  killed  the  other  party  to  the  prom- 
ise of  marriage  on  the  occasion  of  his  refusal 
to  marry  the  plaintiff,  does  not  bar  her  claim 
for  damages  against  the  estate  of  the  dece- 
dent.   Johnson  v.  Levy  (La.),  16-978. 

i.  Appeal  and  error. 

Sufficiency      to      support      verdict.  — 

Where,  in  an  action  for  damages  for  the 
breach  of  a  promise  of  marriage,  the  evidence 
is  conflicting,  a  verdict  in  favor  of  the  plain- 
tiff on  the  question  of  contract  vel  non  will 
not  be  disturbed,  except  where  it  is  clearly 
erroneous.  Johnson  v.  Levy  (La.),  16-978. 
The  finding  of  the  jury  as  to  the  existence 
of  a  contract  of  marriage  is  conclusive  on  re- 
view.    Fisher  v.  Kenyon  ( Wash. ) ,  20-1264. 
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BREAD. 

See  Food,  5  a. 

Coafiwing  on  bread  and  water  diet,  see  Crim- 
inal Law,  7  a  (1>. 


4s  element  of  burglary,  see  ?i?BGi.AiBy,,  I, 
Eight  to  br^ak  door   in  making  arrest,  see 


bb;[bebt. 

1.  What  Constitutes. 

2.  PEOSBCUTIOir. 

Bribing  government  officers,  see  Conspiracy, 

1  b; 

Bribing  witness  not  to  testify,  see  Embeacbey. 
Effect  of  paynjent  of  benefits,  to  members  of 

labor  unions  during  strikes,  see  Labob 

Combinations,  3. 

1.  What  Constitutes. 

Payment  to  induce  nltva  vires  con- 
tract.—A  person  wbo,  aa  ai  v^mkev  qf  tjie 
common  council  of  a,  city,  coi;ruj)tly  accents 
a  sum  of  money  to  vote  in  f ayor  of  the  city's 
entering  into  a  certaiif,  contract,  is  gUiUty  of 
accepting  a  brJbfc  thougfc  the  contract  is  on^ 
wh|ch  tii^  qi,t^  b*s  no  autlioiity  tp  make,  if 
the  measure  is  one.  whiph  may  come  before 
the  common  couuoil  for  oftcial  afitipn.  People 
V.  Mol  {Mich,J,'4r960. 

A  member  qf  a  board  which  is.  charged, 
with,  the  care  and  custody  of.  school  build; 
ings,,  who  has  accepted  money  as  a  bribe  to, 
influence  hi?  opinion,  judgment,  q,nd  aiction 
in  favpr  q5  letting  or  ca,usif).g  to  he  Igt  » 
contjact  for  cleaning  the  gchopl  buildings, 
is  guilty  of  bribery,  under  the.  Kansas  stet- 
ute,  notwithstanding  the  fact,  that  the  board 
had  by  a  'resoliu^ion,  r,eferxed  the  matter  qf 
cleaning  suph  buildings  to  the  superintendent 
of  the  buildings,  wIjlo  was  an  eHiployee  but; 
not  a  tperob^i;  Pf  the- board,  if  i:t  appears  that 
the  member  charged,  with  the  ogense  let  the 
contract  with,  tjhe  approval,  of  the  superin- 
tendent of  tjie  builjdjugs.  Statfi  v.  Campbell 
(Kan.),.  9-1203, 

Officers,  ak(}tiag  wit]>,oiut,  j?]^ri,s4icti<Mi. 
—  An  officer  de  jure  acting  with  apparent, 
but  without  actual,  jurisdictjon,  is  punish- 
able for  accepting  a  bribe  .fust  as  if  he  had 
complete;  jurisdiction,  proviiiied  the  aotion  to 
be  taken  corruptly  is,  in,  form  appropriate  to 
the  office  held,  by  him.  People,  v.  Jackson 
(N.  Y.),  14-243. 

Under  the  New  York  statute^  providing  that 
"a  judicial  officer  .  .  .  who  asks-,  re- 
ceives, or  agrees  to  receive  a  bribe  .  .  . 
upon  any  agreemjent  or  understanding  that 
his.  vote,  opinion,  judgmeat,  action,  decision, 
or  other  official  i  prooeedimg^i  shall  be  influ- 
enced thereby"  shall  be  guilty  of  a  felony,  a 
coronrr  is  a  judicial  officer  and  is  guilty  of 
the  crime  of  bribery  denounced  by  the  statute 


where  he  agrees  in  consideration  of  a  briiei 
to  discharge  a  defendant  in  a  case  of  d^aih 
by  viofenee'of  which  he  officially  takes  juris- 
diction, and  of  whiph  he  would  have  actual 
jurisdiction  except  ftw  the  fact  that  the  death 
did  not  occur  in  the  state  in  which  the  act 
causing  the  death  was  contmrtted;  a^d.  a  con- 
viction for  such  bribery  may  be  had  undter 
an  indictment  which  negatrves  actjnail,  juris- 
diction of  the  case  before  the  defendant  as 
coroner  in  which  the  bribe  is  alleged,  to  have 
been  a<;cepted,  by  charging  that  the  death 
then  under  investigatibn  took  place  in  an- 
other state.  People  v.  Jackson  (N.  Y.>, 
14-243. 

Promise  by  candid'ate  for  public 
oiGlce.  —  A  promise  by  the  candidate  for  the, 
office  of  eoianty  judige  that  he  ^ill  '•  draiir  alll 
papers  necessary  in  the  settltemen't  of  estates 
and  give  tlie  necessary  advice  free  of  charge," 
although  not  to  be  commended',  does  not  snow 
that  he  "  indulged-  or  procured"*  such  electors 
"to  vote  for  him  for  such  office  by  biflierjr,"' 
within  the-  statitte  forfeiting  the  office  fbr 
such  cause,  and  does  not  warrant  the  rejec- 
tion of  votes  cast  for  such  candidate  or  the 
ousting  him  from  office.  St^te  ex-  r^l.  Dith- 
mar  v.  Bunnell  (Wis.),  11-960. 

Rej^eal  •*  statntes.  —  The  provision  of* 
Grim.  Godie  111-.,  §  Si,  enacted  in  1874,  mpk: 
ing  it  an  offense  for  a  municipal  officer  to 
receive  a  bribCj  an4  prescribing  tbe  punish- 
ment therefor,  repeal's  by  implication  the 
pcovisipni  on  the  same  sabjeot  in-  tine.  Ciities 
ami  Viillagesi  Act,,  enactedl  im  I872i.  Peoplfi  ®; 
McCaBsn   (,Ill.)-,  2@:-4m. 

2U  PfiOSECUTMNi 

Evidence  of  intent.  —  In>  a  prosecution 
for  accepting  a  br-Jbe-,  wherei  the-  gravainei;.  of, 
the  charge  is  receiving  money  as  a  brite  to 
influence  the  opinion,,  jwdgpient,  and  action 
of  the  defendant  as  a.  member  of  the  boEij-d 
of  education  in  causing'  a  contriact  to  be  let, 
testimony  showing  tihat  the  co^t^E^ctpl;•  who 
paid  the  defendant  the  bribe  soon  ^fterwaj;d 
took  a  similar  contract  with  an  individual  at 
3r  much  lower  price  is  material  and'  competent- 
evidence-  of  the  intent  wifh  whicli  the  rhoney 
was  received.  State  V;  Campbi^ll  ('Ean.)'„ 
9^112081 

Checks  as  evidenc.e  of  receijpf'  of^ 
money.  —  In  a  prosecutibn  for  acceptiiigj  a 
bribe,  where  the  defenda,Tift  is  shown  to'  ftscve 
cashed  a  check  payable  to  his  order  fbr  the 
amount  he  is  charged  wjijbi  receiving,  drawn 
by  the  person  from  whom  it  is  charged  he 
received:  the  bribe,  t^re^  ofaeck  itself-'  rs'  eem- 
petent  evidence  against  himi  to>  estafilish'  13ie 
receipt  of  the  raoney.  State-  ■».-  (EampbeH' 
(Kan.),  9-1203'. 

Evidence  of  othei!'  oflenses.  — 'Wnd^ 
an  indictment  which  charges-  tha^  defendant 
with  being'  an  aceessory  tov  tlt»'  bnbepy  of 
himself,  evidence'  off  other-  brilJerieB'  i6'  ad- 
missible if  suchi  evidence- woulfl' b«' admifesible' 
under  an  indictmen*  direirfiy  (^rgiiig  iSHe- 
defendanfr  with>  briberj*;  and'  tHe  sufi^^nejp  of! 
the-  indictment'  ib'  not  open  to  attacJi-  i>i  aift 
appeal  taken  by  the  state.  State- »;  Bu  Lkuiey/ 
(Arly,),.  15rm. 
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la  a  criminal  i^roseculion  against  the  chair- 
man of  a  legislative  committee  for  aoeepting 
a  bribe  for  voting  against  a  certain  telephone 
bill,  the  testimony  of  a  witness  that  at  the 
beginning  of  the  legislative  session  he  had 
made  an  agreement  with  the  defendant  that 
in  consideration  of  sums  of  money  to  be  paid 
to  the  defendant  all  bills  affecting  corpora- 
tions in  which  the  witness  was  interested 
which  might  be  referred  to  such  committee 
should  be  looked  after  by  the  defendant  in 
the  interest  of  the  witness,  that  sums  of 
money  had  been  paid  to  the  defendant  pur- 
suant to  such  agreement,  and  that  the  wit- 
ness was  interested  in  the  telephone  bill,  is, 
notwithstanding  the  fact  that  there  is  no 
eTidenoe  to  show  that  the  defendant  knew 
that  the  witness  was  interested  in  such  bill, 
admissible  for  the  purpose  of  showing  a 
scheme  by  the  defendant  to  commit  bribery. 
State  r.  Du  Laney   (Ark.),  15-192: 

Proof  of  immaterial  averments.  — 
Where  an  indictment  charges  that  the  de- 
fendant corruptly  received  a  bribe  of  "  fifteen 
dollars,  lawful  money  of  the  United  States," 
a  conviction  can  be  sustained  only  by  proof 
that  the  money  so  received  was  "  lawful 
money  of  the  United  States,"  although  the 
allegation  as  to  the  kind  of  money  received 
might  be  omitted  from  the  indictment  with- 
out affecting  its  sufficiency.  Value  l\  State 
(Ark.),  13-308. 

Sufficiency  of  evidence.  —  Evidence  ex- 
amined and  held  sufficient  to  sustain  the  con- 
viction of  a  police  officer  for  taking  a  bribe. 
People  V.  McCann  (111.),  20-49«. 

Averring  pendency  of  cause.  —  No  er- 
ror is  made  to  appear  in  overruling  a  motion 
to  quash  certain  counts  in  an  information, 
based  upon  section  3476  of  the  general  stat- 
utes of  1906,  charging  the  defendant  with 
the  crime  of  bribery  of  a  judicial  officer,  when 
such  information  substantially  complied  with 
the  requirements  of  such  statute.  Such  in- 
formation is  not  fatally  defective  when  it 
distinctly  alleges  that  the  defendant  offered 
the  bribe  to  the  judge  of  a  designated  court 
for  the  purpose  of  and  in  order  to  influence 
him  "  to  modify  and  reduce  the  sentence " 
imposed  upon  a  certain  named  defendant  on 
a  prior  day  of  the  same  term  of  court,  be- 
cause it  does  not  affirmatively  allege  that  the 
prosecution  against  such  convicted  defend- 
ant was  still  pending  in  such  court  at  the 
time  such  bribe  was  offered.  Tillman  v. 
State  (Fla.),  19-91. 

BBIPGES. 

Bridge  over  highway  a,s  nuisance,  see  Stbeets 

AND  HiGHWATS,  5  C. 

Compelling  reniova,!  of  fridge  as  taking  there- 
of, see  JlMiJfTfNT  JJoiyiAiN,  6. 

Coastructioji  of  bridge  as  infringement  of 
ferry  franchise,  9ee  Fibeies,  1. 

Duty  of  canal  conip?iny  to  maintain  bridge, 
see  Caj!U,i^.,  \, 

IJxpressipn  in  title  of  suliject  of  statute  In- 
corpoTfttii^g  bridge  company,  see  Stat- 
utes, 3  b. 


Liability  of  defective  bridges  in  streets,  see 
Streets  and  Highways,  7  c  (4). 

Liability  for  obstructing  stream  by  bridge, 
see  Watebs  and  WATSBCOUBSiia,  8  b 
(4). 

Liability  of  municipality  for  injuries  in  op- 
eration of   lift   bridge,   see   Municipal 

CORPOEATIONS,  9   b    (1). 

Right  of  railroad  to  reimbursement  of  cost 
of  bridge  made  necessary  by  the  high- 
way, see  RAiLBaiVBS,  3  a  (2). 

Dut^  to  k^p  toU  bridge  in  repair. — 

The  proprietor  of  a  toll  bridge  is  not  a  com- 
mon e^rrier  and  is  lijitile  only  for  negligence 
in  failing  to  keep  the  bridge  in  a  reasonably 
safe  condition  for  travel.  Gibler  v.  Terminal 
K.  Assoc.   (Mo.),  11-1194. 

An  instruction  defining  the  degree  of  care 
required  by  the  operator  of  a  toll  bridge  as 
to  keeping  the  bridge  safe  for  travel,  as  "  such 
care  as  a  prudent  operator  of  a  toll  bridge 
would  exercise "  instead  of  "  such  care  as  a 
person  of  ordinary  prudence  would  exercise," 
althovigh  unhappily  worded,  is  not  misleading 
or  ground  for  reversal.  Gibler  v.  Terminal 
R.  Assoc.   (Mo.),  U-1194. 

In  an  action  against  a  toll-bridge  company 
for  negligence  in  allowing  snow,  ice,  and 
slush  to  accumulate  on  its  bridge  whereby 
the  plaintiff  was  caused  to  fall  and  was  in- 
jured, a  part  of  an  instruction  given  for  the 
plaintiff  which,  without  qualification,  might 
be  construed  as  allowing  the  plaintiff  to  re- 
cover if  he  stepped  on  the  ice  and  slush  on 
the  sidewalk  of  the  bridge,  without  requiring 
the  jury  to  find  first  that  such  ice  and  slush 
forqied  a  dangerous  phstyuction  to  pede^tT-i^ns 
in  passing  over  said  sidewalk,  is  not  qbjeei 
tionable  where  the  instruction  goes  furthe? 
and  makes  the  liability  of  the  defendant  de-; 
pend  or;  a  finding  "that  the  defendant  did 
not  exercise  ordinary  care  in  so  maintaining, 
said  sidewalK  with  said  ice  and  slush  therepn, 
and  in  so  pernjittlng  said  ice  and  slush  to  \^ 
on  said  sidewalk,"  especially  where  the  con^ 
ditions  of  tlie  defendant's  liability  are  fully 
stated  in  an  instrnction  given  at  the  jnstanee 
of  the  defendant.  Gibler  v.  Terminal  R, 
Assoc.    (Mo.),  11-1194. 

In  an  action  against  a  toll-bridge  company 
for  negligence  in  allowing  snow,  ice,  and  slusii 
to  accumulate  on  its  bridge  whereby  the  plain- 
tiff was  caused  to  fall  and  was  injured,  evi- 
dence examined  and  held  to  require  subnjissipn 
to  the  jury  of  the  issues  of  negligence  and 
contributory  negligence.  Gibler  v.  Terminal 
R.  Assoc.   (Mo.),  11-1194. 

BRIEFS   OF  COUNSEL. 

Improper  language  In  brief.  —  A  brief 

ean  in  no  case  be  used  as  a  vehicle  for  ex- 
pressing hatred,  contempt,  insults,  disrespect; 
or  professional  discourtesy  of  any  nature  for 
or  to  the  court  of  review,  trial  judge,  or  op- 
posing counsel,  and  a  brief  which  is  so  used 
will  be  stricken  from  the  files  of  the  court. 
Pittsburgh,  etc.,  R.  Co.  i'.  Munoie,  etc.,  Trac- 
tion Co.    (Ind.),  »-165. 
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BROKAGE. 

See  Bbokebs. 

Marriage  brokage  contracts,  see  Contbacis, 
4  a. 


BBOKEBS. 

1.  Beal  Estate  Bbokebs,  404. 

a.  Employment,  404. 

b.  Authority,  404. 

c.  Right  to  compensation,  404. 

d.  Failure  to  secure  license,  405. 

e.  Actions  for  commissions,  405. 

2.  Merchandise  Bbokebs,  406. 

3.  Stock  Bbokebs,  406. 

See  Factors. 

Employment  of  broker  to  purchase  or  sell  as 
within  statute  of  frauds,  see  Frauds, 
Statute  of,  4  c;   10. 

Marriage  brokage  contracts,  see  Contracts, 
4  a. 

Stockbroker  as  pledgee  of  stock  purchased  for 
customer,  see  Pledge  and  Collateral 
Secubity,  1. 

Ticket  brokers,  see  Carriers,  6  c  (2) ;  Thea- 
tres AND  Public  Resorts,  2  a. 

Ticket  brokers,  regulation  of,  see  Constitu- 
tional Law,  5  c;  Municipal  Corpora- 
tions, 5  f   (2). 

1.  Real  Estate  Brokers. 
a.  Employment. 

Consideration  of  contract.  —  Where 
one  employs  another  as  agent  to  sell  land 
for  remuneration  on  performance,  the  con- 
tract is  based  on  a  consideration  and  is  mu- 
tually binding.  Rowan  v.  Hull  (W.  Va.), 
55-884. 

Necessity  of  signature  by  agent.  — 
A  written  proposition  to  employ  one  as  agent 
to  sell  land,  signed  by  the  proposer  and  ac- 
cepted by  the  agent,  though  not  signed  by 
the  latter,  makes  a  binding  contract  of  agency 
enforceable  against  both  parties.  Rowan  v. 
Hull   (W.  Va.),  2-884. 

b.  Authority. 

Anthorlty  to  make  agreement  of  sale. 

—  A  real  estate  broker  who  has  lands  listed 
with  him  for  sale  is  only  authorized  to  find 
a  purchaser  and  submit  a  proposition,  and 
cannot  make  an  agreement  of  sale  unless  au- 
thorized in  writing.  Halsell  v.  Renfrew 
(Okla.),  2-286. 

A  real  estate  broker  who  is  employed  Jo 
find  a  purchaser  for  land,  or  with  whom  land 
is  listed  for  sale  at  a  specified  price,  has  no 
implied  authority  to  execute  a  contract  of 
sale.     Larson  v.  O'Hara   (Minn.),  8-849. 

A  broker  employed  to  sell  real  estate  is 
not  entitled  to  his  agreed  commission,  unless 
he  procures  a  purchaser  on  the  terms  speci- 
fied in  his  contract  of  employment.  Stouten- 
burgh  V.  Evans  (Iowa),  19-1048. 

Authority   to   give   option.  —  A   power 


to  sell  land  does  not  include  the  power  to 
give  an  option  unless  so  expressed.  Tibbs  v. 
Zirkle  (W.  Va.),  2-^21. 

An  option,  not  authorized  by  written  power 
to  sell,  is  not  binding  on  the  landowner  or 
a  co-agent  under  such  power  to  sell  with- 
out express  ratification.  Tibbs  v.  Zirkle  (W. 
Va.),  2-421. 

A  co-agent  under  a  power  to  sell  is  not 
bound  by  an  unauthorized  option  not  given 
or  ratified  by  himself,  and  if  he  purchase  the 
land  for  himself  he  cannot  be  held  as  a  trus- 
tee for  the  claimant  under  such  option. 
Tibbs  V.  Zirkle  (W.  Va.),  2-421. 

Agent  to  find  buyer.  —  An  agent  em- 
ployed to  sell  real  estate,  and  not  authorized 
to  execute  a  contract  of  sale  or  to  execute 
an  instrument  of  conveyance,  is  only  an  agent 
to  find  a  buyer.  Manker  v.  Tough  (Kan.), 
17-208. 

Exclusive  authority  to  sell.  .—  A  pro- 
vision in  a  contract  for  the  sale  of  property 
between  the  owner  thereof  and  a  real  estate 
agent  that  the  contract  is  to  "  continue  in 
force  until  ten  days'  notice  is  given  in  writing 
withdrawing  the  same  from  market,"  does 
not  confer  upon  such  agent  the  exclusive  right 
to  sell  the  property,  especially  where  the  con- 
struction placed  upon  such  contract  by  the 
correspondence  of  the  parties  shows  that  such 
exclusive  right  is  not  contemplated,  and  if 
such  agent  procures  a  purchaser  for  the  prop- 
erty, after  a  sale  thereof  has  been  consum- 
mated by  another  agent,  the  former  is  not 
entitled  to  recover  commissions  from  the 
owner.     Henning  v.  Parsons  (Va.),  15-765. 

Revocation  of  authority.  —  Where  the 
owner  of  real  estate  confers  authority  upon 
an  agent  to  sell  the  real  estate  at  a  certain 
price,  an  agency  for  that  particular  purpose 
is  established  which  is  presumed  to  continue 
until  the  sale  is  effected,  and  upon  suit  by 
the  agent  for  his  commission  for  making  the 
sale,  the  burden  is  upon  the  principal  to  show 
that  the  agency  had  been  terminated  by  re- 
vocation or  otherwise,  and  this  burden  is  not 
sustained  by  proof  of  the  lapse  of  ten  years 
between  the  beginning  of  the  agency  and  the 
accomplishment  of  its  purpose.  Hartford 
V.  McGillicuddy   (Me.),  12-1083. 

Agency  coupled  -nith  interest.  — 
Mere  commission  or  reward  to  be  earned  by 
an  agent  in  executing  an  agency  to  sell  land 
does  not  alone  make  the  agency  one  coupled 
with  an  interest.  Rowan  v.  Hull  (W.  Va.), 
2-884. 

c.  Right  to  compensation. 

In  general.  —  To  entitle  a  real  estate 
broker  to  his  commissions  for  making  a  sale 
of  property,  not  only  is  it  necessary  for  him 
to  produce  a  purchaser  who  enters  into  a 
valid  and  binding  contract  for  the  purchase 
of  the  property,  but  such  purchaser  must  be 
ready,  willing,  and  able  to  perform  his  con- 
tract.    Riggs  V.  TumbuU  (Md.),  11-783. 

A  real  estate  broker  must  find  a  purchaser 
able,  ready,  and  willing  to  complete  the  pur- 
chase on  the  terms  agreed,  before  he  is  en- 
titled to  his  commissions.  Notkins  v.  Pasha- 
linski  (Conn.),  20-1023. 
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Broker   to   find   pnrcliaser   merely.— 

A  broker  whose  undertaking  merely  is  to 
find  a  purchaser  for  property  at  a  price  fixed 
by  the  vendor  or  at  a  price  which  shall  be 
satisfactory  to  the  vendor  when  he  and  the 
purchaser  meet,  is  in  reality  only  a  middle- 
man whose  duty  is  performed  when  the  buyer 
and  seller  are  brought  together.  Johnson  v. 
Hayward    (Neb.),  12-800. 

Sale  not  consuiuiuated.  —  When  a  real 
estate  broker  is  entitled  to  commissions  for 
a  sale  not  actually  consummated.  Colburn  v. 
Seymour   (Colo.),  2-182. 

Sale  prevented  by  fault  of  oirner.  — 
Where  a  real  estate  broker  procures  and  pro- 
duces a  purchaser,  ready,  willing,  and  able 
to  complete  the  purchase  on  the  authorized 
terms,  and  through  the  fault  of  the  owner 
the  sale  is  not  consummated,  the  broker  is 
entitled  to  his  commission.  Hartford  v.  Mc- 
Gillicuddy   (Me.),  12-1083. 

Refusal  of  seller  to  complete  sale.  — 
Where  a  real  estate  broker  has  found  a  pur- 
chaser able,  ready,  and  willing  to  buy  on  the 
terms  agreed,  the  capricious  refusal  of  the 
seller  to  consummate  the  sale  will  not  deprive 
the  broker  of  his  commissions.  Notkins  v. 
Pashalinski  (Conn.),  20-1023. 

Purchaser  unable  to  perform  con- 
tract. —  A  real  estate  broker  who  has  under- 
taken the  sale  of  property  is  not  entitled  to 
recover  his  commissions  where  the  person  pro- 
cured as  a  purchaser,  after  signing  a  written 
contract  of  purchase  and  paying  a  part  of 
the  consideration  in  cash,  declares  his  total 
inability  to  perform  the  contract,  which  is 
thereupon  canceled.  Riggs  v.  Turnbull 
(Md.),  11-783. 

Sale  made  by  oxraer.  —  Where  the 
owner  of  real  property  who  has  listed  prop- 
erty with  an  agent  for  sale  at  a  defiiiite  price, 
but  who  has  not  given  the  agent  exclusive 
agency,  sells  the  property  to  a  person  who 
has  been  induced  to  purchase  by  the  eflForts 
of  the  agent,  but  the  sale  is  made  in  good 
faith  and  in  ignorance  of  those  efforts,  and 
is  made  for  a  price  less  than  that  named  to 
the  agent  as  the  selling  price,  the  owner  is 
not  liable  for  the  commission  which  he  agreed 
to  pay  the  agent  for  the  production  of  a  pur- 
chaser who  was  ready,  able,  and  willing  to 
buy.     Quist  v.  Goodfellow  (Minn.),  9-431. 

Secret  contract  uritli  vendees'  agent. 
—  A  contract  between  a  real  estate  agent  act- 
ing for  the  vendor  and  similar  agents  acting 
for  the  vendee  to  share  between  them  the  dif- 
ference between  the  price  paid  by  the  vendee 
and  the  price  received  by  the  vendor,^  such 
contract  being  unknown  to  the  vendee,  is  not 
enforceable.  Howard  v.  Murphy  (N.  J.), 
1-671. 

Sale  under  option  in  lease.  —  Where  a 
real  estate  broker,  employed  to  make  a  sale 
of  land,  effects  a  lease  of  land  under  a  con- 
tract whereby  the  lessee  is  given  an  option 
to  purchase,  and  the  lessor  agrees  to  pay  com- 
missions as  for  a  sale  in  the  event  the  option 
is  exercised,  the  broker  is  entitled  to  his  com- 
mission upon  a  sale  of  the  land  to  the  lessee. 
Coates  V.  Locust  Point  Co.  (Md.),  5-895. 


Right  as  between  different  brokers. 

—  As  a  general  rule,  where  an  owner  puts 
his  property  in  the  hands  of  several  real 
estate  agents  to  sell,  the  agent  who  first  pro- 
cures a  purchaser  is  entitled  to  his  commis- 
sions to  the  exclusion  of  the  other  agents. 
Henning  v.  Parsons  (Va. ),  15-765. 

d.  Failure  to  secure  license. 

Effect     on     validity     of     contract.  — 

Where,  under  a  statute  which  authorizes 
cities  of  the  third  class  to  impose  a  license- 
tax  upon  "  real  estate  agents,"  the  council 
of  such  city  enacts  an  ordinance  imposing  a 
license-tax  on  the  business  of  "  real  estate," 
and  a  real  estate  agent  thereafter  continues 
to  conduct  his  business  within  such  city  with- 
out a  license  and  in  such  business  makes  a 
contract  to  find  a  buyer  of  real  estate  for  a 
compensation,  such  ordinance  does  not  render 
the  contract  illegal  and  void.  Manker  v. 
Tough  (Kan.),  17-208. 

Effect  on  right  to  commissions. —>  A 
real  estate  broker  is  not  prevented  from  re- 
covering his  commissions  on  sales  by  the  fact 
that  he  has  not  taken  out  the  license  required 
by  the  Maryland  statute,  as  the  purpose  of 
that  statute  is  to  raise  revenue,  and  not  to 
invalidate  contracts.  Coates  v.  Locust  Point 
Co.   (Md.),  5-895. 

d.  Actions  for  commissions. 

Statute  of  limitations.  —  Where  a  real 
estate  broker,  employed  to  sell  land,  leases  it 
under  a  contract  giving  the  lessee  the  option 
to  purchase,  and  the  lessor  agrees  to  pay 
commissions  as  for  a  sale  in  the  event  the 
option  is  exercised,  the  statute  of  limitations 
does  not  begin  to  run  against  the  right  to  re- 
cover the  commissions  until  the  option  is 
exercised.  Coates  v.  Locust  Point  Co.  ( Md. ) , 
5-895. 

Action  against  purchaser.  —  Where  a 
real  estate  broker  enters  into  a  contract  with 
a  prospective  purchaser  of  land  to  go  with 
him  to  see  the  land  and  the  owner,  and  it  is 
agreed  that  the  broker  is  to  look  to  the  own- 
er of  the  land  for  his  commission  in  case  a, 
purchase  is  made,  and  a  contract  for  the  pur- 
chase of  the  land  is  accordingly  entered  into, 
the  vendor  agreeing  in  the  presence  of  the 
purchaser  to  pay  the  agent  a  certain  commis- 
sion when  the  purchaser  fully  pays  for  the 
land,  the  agent  may  maintain  an  action 
against  the  purchaser  for  breach  of  his  con- 
tract and  recover  damages  in  the  sum  of  the 
commission  he  was  to  have  received  from 
the  vendor.     Eells  v.  Parsons  (Iowa),  11-475. 

Burden  of  proof.  —  The  burden  of  proof 
as  to  the  financial  ability  of  a  purchaser  pro- 
duced by  a  real  estate  broker  when  the  prin- 
cipal has  refused  to  consummate  the  sale. 
Colburn  v.  Seymour  (Colo.),  2-182. 

Sufficiency  of  evidence  to  sanction 
recovery.  —  In  an  action  by  a  real  estate 
broker'  for  a  commission  for  effecting  a  sale 
of  property,  evidence  examined  and  held  to 
support  special  findings  of  the  jury  that  the 
plaintiff  was  authorized  to  sell  the  land  in 
question  for  the  price  obtained  and  that  he 
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had  profcuted  a  ^urchasei'  At  Buch  price. 
Hartford  «.  MeGiilieaddy  (Me.)*  12-1083. 

Measure  of  reooTery.  —  In  an  a«tion  hy 
a  real  estate  broker  to  recover  coffi«iiSsl6ns 
for  the  sale  of  Und  brought  about  by  him,  he 
is  entitled  tt>  recover  cOihnliSBiOns  bn  the  pbr- 
tlon  of  the  jJutchase  (jtice  *hich  was  pAid 
before  the  commencement  of  the  action, 
whether  or  not  he  is  entitled  to  i-eeover  on 
the  portion  which  was  ilot  due  and  paySible 
and  was  not  pa.id  at  that  time.  Coates  v. 
Locust  Point  Coi   (Md.),  5-895. 

2;    MBRCflANDISE    BbOKEBS. 

Who    itte    Meteha,ndi6e    Bl^okers.  —  A 

pierson  Wh'o  negotiates  the  sAle  of  mefthah- 
dis6  of  which  he  has  not  detual  or  Construc- 
tive pOSSeSsidn  is  a  iherchattdise  broker  and 
not  k  factor.  J.  M.  Robinsbn,  etc.,  Co.  v. 
Cttrsieaha  Cottbii  Factory   (Ky.),  14-80^. 

Where  a  particultlr  trahsaetion  coiiSlituteS 
a  person  a  merchandise  broker  his  relation  to 
such  tl-AiisaCtlbii  i§  not  tifFCCted  by  the  fkct 
that  Oh  his  Ifetlet  heads  he  stales  himself 
"  commission  merchant."  J.  M.  Robinson, 
ete.j  Co.  t>.  Cbrsieanft  Cotton  Factory  (Ky.), 
14-802. 

AathbMtjr  ttt  t^eceiv^e  payment.  —  tn 
the  abseace  of  e*^i*Ss  of  implied  authbi-ity 
to  receive  payment  for  merchandise  sbld  by 
a  merchandise  broker  for  his  principal,  pay- 
ment by  the  purchaser  to  such  broker  does 
hot  dischafge  the  purchaser  from  liablli'fy  to 
the  principal:  J.  M.  Robinson,  etc..  Co.  v. 
004-feieana  CtJtlbh  I'actoi'y  (Ky.j,  14-802. 

3.  STobK  Beokeks. 

OiriieTsbip  of  stock  purchased  on 
margiid.  —  A  stockbroker  who  purchases  and 
fearfies  fetoclc  for  his  customer  on  margin  is 
essentially  a,  pledgee  and  not  the  owner  of 
such  stock.  Richardson  v.  Shaw  (U.  S.), 
14-^1. 

All  agteelnellt  between  a  stockbroker  and 
his  customer  that  all  stock  purchased  for  the 
latter  bn  margin  may  be  pledged  by  the 
brokef  foi-  his  own  henefit  and  may  be  sold 
for  his  fifotedtioh  does  not  convert  the  broker 
into  An  corner  of  the  stock.  Richardson  v. 
Shaw  (U.  ^.),  14-'98l. 

The  redeihptlon  by  the  stoekWoker,  while 
insolvent,  of  stock  _pledged  by  him  pursuant 
to  such  an  agfeeinent,  and  the  delivery  of 
such  Stock  to  his  customer  upon  demand,  does 
hot  have  the  effect  of  making  the  customer  a 
prefet-red  creditor  within  the  meaning  of  the 
bahkrupt'ey  law.  Ilichardson  v.  Shaw  (1J.  8.), 
14^1981. 


BROTHER. 

Jteaning    of    word    brother    in    statute,    see 

Statutes,  4  d. 
ftight  of  illegitimates  to  inherit,  see  Desckwt 

AND  Distribution,  5  bi 


BUCKET  SHOPS. 

Sie  ©Akittt;  ANb  CSaming  Houses. 


avuiVBR. 

IfiSbrable   interest  in  builditig,  see  Indun'- 

ANClE,  5  d    (1). 


BUirDtNG 


ASSOCIA^ 


AND     IiOAN 
TIONS. 

1;  Dues. 

2.  WiTHDBAWALS. 

3.  Loans. 

4.  USUST. 

5.  Insolvency  and  Dissolution. 

1.  Dues. 

Waiver  of  by-law  jreg:aTding  payment. 

—  A  building  ahd  loan  association  may,  by  a 
course  of  dSaliilg  within  the  power  of  its  di- 
rectors to  authoriite  ind  known  to  and  ac- 
quiesced ih  by  theih,  depart  from  a  by-law 
adbjited  by  it  retjuiriiig  the  payhleht  of  dueB 
to  be  made  to  a  specMed  committee  at  a 
stated  time  and  place,  tolidhheim  v.  Somer- 
set B.  &  L.  Assoc.   (i»a.),  3-728. 

Bnrden  of  proving  waiver  of  by-law. 
The  burden  of  proof  is  upon  a  person  as- 
sertihg  that  a  by-law  requirement  as  to  the 
payment  of  dues  has  been  waived  by  a  build- 
ing and  loan  dfesociation  to  show  such  circum- 
stances cOveribg  a  lohg  p61-Iod  of  time  ahd 
knowh  to  ahd  sanctioned  by  the  directors  as 
will  justify  the  pl-esunlption  that  the  require- 
taient  as  to  the  tihie  and  place  of  the  payment 
and  the  person  to  whom  the  dues  shall  be 
paid  ha^  betii  waived.  Lotlchheim  v.  Somer- 
set B.  &  L.  Assoc.  (Pa.),  3-728. 

iSn&elency  6i  evidence  to  ishbw 
waive*.  T.i  Evidence  held  sufficient  to  show  a 
waiver  of  a  building  and  loan  association  of 
A  by-law  requil'ing  tlie  payment  Of  dues  to  be 
made  to  A,  specified  cpmihittee  at  a  specified 
time  and  {jlace.  LoUchheiin  r.  Somerset  B.  & 
L.  Assoc.  tPa.),  3-728. 

2.  WithdBawals. 

Right  of  mritlidra'wal  after  insolv 
enoyi  —  Though  the  chslrtei-  and  by-ldws  of  A 
building  and  loaU  association  authorize  the 
stockholders  to  withdraw  from  the  associa- 
tion, the  association's  insolvency  suspends  the 
right  of  the  withdrawal^  in  the  absence  of  an 
express  |)rovision  to  the  contrary.  Aldrich  v. 
Gray  (U.  S.),  8-832. 

Where  the  charter  and  by-laws  of  a  build- 
ing and  loan  association  do  not  pernlit  the 
withdrawtil  of  the  Stockholders  alter  the  as- 
sociation has  becbtne  insolvent,  a  withdra*al 
after  the  insolvency  is  not  validated  by  it& 
subsequent  ratififcation  Hy  the  associfttioh's 
ijoard  of  directors.  Aldrich  v.  Gray  (U.  S.), 
8-832. 

Action  againrit  withdrawing  stoek'^ 
holders.  -4  It  cannot  bfe  objected  thtlt  a  re- 
ceiver of  a  building  and  loan  association  i8 
not  a  proper  pslrty  tb  bring  suit  b^inat  the 
stockholders  of  art  asSofeiation  who  have  With' 
drawn  since  the  assdciatibh  has  become  in- 
solvent, where  it  appears  that  the  court  ap- 
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peStatili^  the  Ksefeiver  directed  him  to  Oake 
possession  of  tlie  assiseiatian's  assets,  includ- 
ing its  «hOs«B  in  actionv  and  to  toing  awcK 
suits  as  were  necessary  for  their  recoveiry,  and 
that  the  •court  fulther  directed  the  receivrtr 
"  to  file  this  bill,  aiid  pwseente  thte  suit 
theretta  ia  Ms  own  inaine,"  AidriBh  v.  'Qtny 
(U.  S.),  8-832. 

3.  Loans. 

By-lav  regulating  auction  of  funds. 

—  The  hy-hM  of  a  buiMfcg  and  Win  asso- 
ciation, providing  for  making  ioans  t/y  auc- 
tioning its  funds,  on  a  certain  night  in  each 
month,  to  the  bidder  of  the  highest  premium, 
and  that  no  lo&n  shall  Ibe  made  to  a  second 
bidder  on  the  same  evening  for  a  premium 
tt)\iet  thah  the  sticeesstul  bid,  does  ifet  pre- 
vent a  second  auction  of  funds  on  the  same 
evening.  Spithover  v.  Jefferson  Bldg,  etc., 
Assoc.   (MS.),  SO-1241 

4.  USTJBT. 

Coiilitl«att<onti,lity  at  (ezeUptine  «tkt-. 
ute.  —  The  Ohio  statute  exempting  building 
and  loan  associations  troM  usiul-J*-  laws  is  con- 
stitutiona!.  Ci-Amer  t).  Southern  Ohio  Loan, 
etc.,  Co.   (Ohio),  2-990. 

The  Mis&6uri  statute  (Rev.  St.  1889, 
§  2814)  providing  that  no  preniiumsi  fines, 
or  intei-e^l  oh  stteh  pi-etol1ims  thW  may  ac- 
crue t*  ft  baildibg  and  loafe  fe-ssoeiatloft  oh  its 
loans  shall  be  deemed  usurious  does  not  con- 
travene a  constitutional  provision  (Const., 
art.  4,  §  59)  prohlbftiftg  ItoCa!  or  special  laws 
fixing'  the  rate  of  interest ;  and  therefore  a 
contract  for  a  premium  <kms  hot  '^itolate  the 
general  statute  against  usury.  Spithover  v. 
Jefferson  Bldg.,  etc.,  Assoc.    (Mo.)*  20-1248. 

Construction  of  exempting  statute.  — 
Under  the  provisions  o^  the  Ohio  statute 
exempting  building  «ind  loah  associations 
from  usury  lawB,  the  premium  for  a  lo&n  if 
reasonable  need  not  be  ascertained  by  com- 
petitive bidding  but  may  be  fixed  at  a  uni- 
form rate  by  tne  constitution  and  by-laws  of 
the  association.  Cramer  v.  Southern  Ohio 
Loan,  etc.,  Co.  <Ohio),  2-900. 

Where  the  statute  under  which  a  building 
and  loah  assofeiatlon  is  infiorporated  ei:pressly 
e*ftepts  from  the  operation  of  the  usury  laws 
fillfe's,  mohthly  payments,  and  premiums,  ex- 
kfitei  iW)!*  borrowing  members,  it  cannot  be 
eOTlteficled  that  a  bond  and  mortgage  requir- 
ing sueh  payments  are  infected  with  usury. 
Prestoil  V.  ftOckey  (N.  Y.),  7-3  IS. 

Wliat  contracts  subject  to  usury 
Ihxnt.  *a  Whert  thtere  afe  absence  of  eompeti- 
tivfe  bSdditig  for  the  Ibail,  a  level  rate  of 
inteitSl,  J)Temi'ums  payable  in  ^ross  instal- 
Mlenls,  and  ci*cllmstanceS  indicating  that  the 
hOtrOTl^er  did  liot  becbtiie  a  member  of  the 
buildiiig  and  loan  association,  such  f«fts 
Show  that  the  transa'ctlbn  was  not  a  building 
iittfl  loah  coiltt-slct  but  8im|)ly  a  loan  subject 
to  the  tisil^y  laws.  ftoyal  Loan  Assoc,  v. 
fi^fter  tKah.),  UT^i. 

Itedttvfery  liaelc  of  usurious  exactions. 
»"  Whilst*  t  borrower  troin  a  building  and 
tedfi  AisdMalioh  has  been  Induced  to  pay  ex- 


tjfeBsiVB  interest  hy  the  fraudulent  tepweseftta- 
tions  of  an  officer  of  the  a'SSooiatiOii,  his 
tettiedy  is  a  suit  in  equity  for  an  accounting 
Awd  hot  an  aetion  at  law  to  recoA»er  the  s^ums 
paid  as  iwiariows  exactions.  Beach  v.  GWiar- 
iantee  Sav.,  «tc.,  Assoc.  (Oregon),  1^18. 

A  buildiiig  and  loan  association  oon^Tact 
requiring  the  payment  «€  a  fiifed  MonWy 
premium  on  a  loan  for  an  indefinite  period  of 
time  is  usurious,  and  the  borrower  may  re- 
cover am  ■excess  fS/id  by  him  over  tWe  aWtoiint 
of  the  debt  and  legal  inteiest.  Harper  v. 
Middte  States  LoaA,  etc.,  Co.  (W.  Va.);  2-42. 

A  borrowe'r  from  a  building  and  loan  asso- 
ciation who  fcnowingiy  pays  'excessive  iAtetest 
is  precluded  from  recovering  the  saittte  there- 
after. Beach  v.  Guaranty  Sav.,  etc.,  Assoc. 
(Oi<egon),  1-418, 

5.  iNSoxVEisrcT  aNd  Dissolution. 

Settlement  -witb  borroxxring  meikibei<8 
—  "  earned  premium."  —  On  f  oreclosui-e  by 
the  receiver  of  an  insolvent  buildiiig  and  lOan 
association  against  a  borrowing  member  who 
has  paid  dues  and  assessments  promptly  until 
the  association  was  dissolved  by  the  appoint- 
ment of  a  receiver,  through  no  faillt  of  sueh 
member,  the  receiver  is  not  entitled  to  charge 
the  member  with  the  so-called  "  earhed  pre- 
mium "  where  such  premium  is  in  the  form  of 
a  deduction  from  the  sum  loaned.  Ottensoser 
V.  Scott  <Fia.h  4^10r'6.      •  • 

Attorney's  fees  on  foreclosure  of 
mortgage.  — ■  On  foreclosure  by  the  receivier 
of  an  insolvent  t)uilding  and  loan  association, 
attoniey's  iees  are  properly  allowed,  the 
mortage  providing  that  the  borrowing  mem- 
her  "  promises  and  agrees  to  pay  a  reason- 
able sum  of  money  for  solicitor's  fees  that 
may  be  incurred  by  the  association  in  the 
event  that  foreclosure  of  this  ttoltgage  be- 
comes necessary."  Ottensoser  v.  Scott  (Fla.), 
4-107^, 

Credits  for  value  of  stoek.  "-i-  On  a 
settlement  with  an  insolvent  building  and 
loan  association  borrowing  members  ate  not 
entitled  to  be  credited  with  the  full  face  or 
book  value  of  their  stock,  but  only  for  such 
pro  j-atw  amount  thereof  as  the  aMiifel  condi- 
tions may  warrant,  based  on  the  net  assets 
in  the  hands  of  the  receiver.  OttensOSer  r. 
Scott   (Fla.),  4-1076. 

Estoppel  to  contest  scheme  of  settle- 
ment. —  Borrowing  members  of  an  insolvent 
building  and  loan  association  are  not  estopped 
from  contesting  a  scheme  of  settlement  agreed 
on  by  a  majority  of  the  stockholders  and 
adopted  by  the  court  on  bill  filed  by  certain 
other  memberBj  borrowers,  and  ttohbOr*owers, 
on  behalf  of  themselves  and  others  similarly 
situated  against  the  associatioji,  as  sole  de- 
fendant, none  of  the  complainants  being  in 
exactly  the  same  class  as  such  borrowing 
members.  Nor  do  the  facts '  that  such  bor- 
rowing members  filed  protest  against  the  pro- 
posed scheme,  and  were  represented  by  eouii- 
sel  who  argued  in  support  of  the  protest,  con- 
stitute res  judiaatat  it  mot  appearing  thai 
they  intervened  or  were  in  position  to  con- 
trol the  cause  or  to  appeal  therefrom  or  that 
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any  action  was  taken  by  the  court  upon  the 
protest.     Ottensoser  v.  Scott   (Fla.),  4-1076. 

Termination  of  contracts.  —  Where  a 
building  and  loan  association  becomes  insol- 
vent and  unable  to  continue  in  business,  bor- 
rowing shareholders  should  be  relieved  from 
their  contracts  with  the  association  as  of 
date  of  the  appointment  of  a  receiver,  and 
equitable  adjustment  should  then  be  made. 
Preston  v.  Rockey  (N.  Y.),  7-315. 

Credits  for  interest  and  preminmi. — 
In  a  settlement  by  an  insolvent  building  and 
loan  association  with  a  borrowing  member, 
sums  paid  by  the  member  and  charged  to 
him  for  dues  and  interest  on  account  of 
premium  before  insolvency,  and  sums  paid 
by  him  as  interest  on  account  of  an  underly- 
ing mortgage  in  excess  of  the  rate  paid  by 
the  association,  cannot  be  credited  on  his 
bond  and  mortgage,  but  he  can  only  get  re- 
lief therefor  as  a  shareholder  with  other 
shareholders.  Preston  v.  Rockey  (N.  Y.), 
7-315. 

In  a  settlement  between  an  insolvent  build- 
ing and  loan  association  and  a  borrowing 
member,  the  member  is  entitled  to  credit  on 
the  mortgage  debt  for  all  payments  of  inter- 
est, premiums,  and  dues  which  have  been 
made  by  him  under  the  mortgage.  Preston 
V.  Woodland   (Md.),  10-389. 


BUILDING  CONTRACTS. 

Construction  of,  see  Contbacts. 

Lien  for  work  done,  etc.,  under  building  con- 
tracts, see  Mechanics'  Likns,  2. 

Validity  of  provisions  relating  to  extra  work, 
see  Contbacts,  4  o. 


BUILDING  MATERIALS. 

Deposit  in  road  or  street,  see  Stbeets  and 

Highways. 
Lien  on  building  for  materials  furnished,  see 

Mechanics'  Liens. 


BUILDING  REGULATIONS. 

EBtablishment  of  building  lines,  see  Munici- 
pal COBPOKATIONS,  4  d    (3). 

Regulating  height  of  building,  see  Constitu- 
tional Law,  10. 

Validity  in  general,  see  Constitutional 
Law,  5   (d). 


BUILDING  RESTRICTIONS. 

See  Deeds,  3  e. 


BUILDINGS. 

Adverse  possesion  of  part  of  building,  see  Ad- 
verse Possession. 
Building  as  personalty,  see  Fixtdbes,  4. 
Duty  to  prevent  fall  of  buildings,  see  Nma- 

UOKNCE,   2. 


Establishment  of  building  lines,  see  Munici- 
pal Cobpobations,  4  d  (3). 

Liens  for  erection  or  repair,  see  Mechanics' 
Liens. 

Moving  buildings  along  streets,  see  Stbeets 
AND  Highways,  5  d. 

Presumption  of  ownership,  see  Pbopebty. 


BTTLK. 

Sales    in    bulk,    see    Fbaudulbnt    Convex- 

ANCE8,  3. 

BULL  FIGHTING. 

Bull  fighting  as  nuisance,  see  Nuisances,  1  b. 

BURDEN  OF  PROOF. 

See  Evidence,  21. 

Actions    for    negligence,    see    Bailment,    2; 

Negligence,  11. 
Agent's  authority,  see  Agency,  3  b  ( 1 ) . 
Impeachment  of  certificate  of  acknowledgment, 

see  Acknowledgments. 
Offer    to     arbitrate,    see    ABBiTBAtiON    and 

AWABD,  2. 

Prosecution  for  abortion;  see  Abobtion. 
Validity  of  marriage,  see  Mabbiage,  2  b. 


BURGLARY. 

1.  What  Constitutes,  408. 

2.  Indictment  ob  Information,  409. 

3.  Venue,  409. 

4.  Evidence,  409. 

5.  instbuctions,  410. 

6.  Sentence  and  Punishment,  410. 

Liability  of  bailee  for  loss  by  burglary,  see 
Bailment,  2. 

1.  What  Constitutes. 

Entry     effected     by     force.  —  If     any 

force  at  all  is  necessary  to  effect  an  entrance 
into  a  building  through  any  usual  or  unusual 
place  of  ingress,  whether  open,  partly  open 
or  closed,  such  entrance  is  a  breaking  sufficient, 
in  law  to  constitute  burglary,  if  the  other 
elements  of  the  offense  are  present.  People  v. 
White   (Mich.),  1.5-927. 

PnsMng  up  partly  opened  window.— 
An  entrance  into  a  building  effected  by  push- 
ing up,  far  enough  to  a^mit  the  body,  a 
window  found  raised  a  couple  of  inches  from 
the  bottom,  constitutes  burglary  within  the 
above  rule.     People  v.  White  (Mich.),  15-927. 

Opening  screen  door. —In  a  prosecution 
for  burglary,  an  instruction  in  the  following 
terms  is  properly  given :  "  The  court  instructs 
the  jury  that  if  they  find  from  the  evidence 
that  the  screen  door  mentioned  in  the  evi- 
dence was  kept  closed  by  means  of  hinges  and 
springs  attached  to  the  same  in  such  manner 
that  some  force  was  necessary  to  open  said 
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door  and  that  the  defendants  opened  said  door 
by  using  such  force,  then  the  jury  can  find 
that  there  was  a  breaking  of  the'  dwelling- 
house  mentioned  in  the  evidence."  State  v. 
Henderson  (Mo.),  15-930. 

Rolling  back  door  of  freight  honse.  — 
Boiling  back  the  door  of  a  freight  house, 
which  is  closed,  and  entering  the  opening  so 
made,  for  the  purpose  of  committing  larceny, 
constitutes  breaking  and  entering  within  the 
meaning  of  the  statute  relative  to  that  offense. 
State  V.  Richmond    (Iowa),   16-457. 

Entry  obtained  by  fraud.  —  Where  a 
person  whose  clothes  are  in  another's  house, 
but  who  has  no  right,  except  with  the  latter's 
consent,  to  enter  such  house  to  remove  them, 
obtains  the  key  of  the  house  under  the  pre- 
tense of  desiring  to  remove  his  clothes,  but  in 
reality  for  the  purpose  of  stealing  from  the 
house,  the  entry  of  the  house  thus  fraud- 
ulently effected  and  the  larceny  of  goods  there- 
from renders  such  person  guilty  of  house- 
breaking. Young  V.  Commonwealth  (Ky.), 
15-1022. 

2.  Indictment  ob  Infobmation. 

Ownership     of     building     entered.  — 

An  information  charging  burglary  in  the  sec- 
ond degree  and  larceny,  which  fails  to  allege 
the  ownership  of  the  building  broken  and 
entered,  is  fatally  defective  in  so  far  as  the 
charge  of  burglary  is  concerned.  State  V. 
James  (Mo.),  5-1007. 

Corporate  character  of  owner  of 
property.  —  An  information  charging  burg- 
lary of  the  depot  of  a  named  railroad  com- 
pany and  larceny  of  the  goods  of  a  named 
express  company  is  fatally  defective  where  it 
does  not  allege  whether  the  said  railroad 
company  was  a  corporation  or  a  copartnership 
or  whether  the  said  express  company  was  a 
corporation  or  a  firm  of  individuals.  State  ». 
Kelley   (Mo.),  12-681. 

Specification  of  felony  Intended  to 
be  committed.  —  An  indictment  framed 
under  section  6S35,  revised  statutes,  as 
amended  and  passed  April  9,  1908,  which,  in 
all  other  respects,  sufficiently  describes  and 
charges  an  attempt  to  break  and  enter  an 
inhabited  dwelling  house  with  intent  to  com- 
mit a  felony,  will  not  be  held  bad  for  omis- 
sion to  designate  and  define  the  particular 
felony  intended  to  be  committed.  State  v. 
Groves  (Ohio  St.).  17-361. 

3.  Venue. 

County  Into  which  stolen  goods  are 
bronght.  —  The  Washington  statute  (Bal. 
Code,  §  6791)  authorizing  a  prosecution  for 
burglary  to  be  maintained  in  any  county  into 
which  the  stolen  goods  have  been  brought  vio- 
lates the  constitutional  guaranty  (Const. 
Wash.,  art.  1,  §  22)  of  trial  by  a  "jury  of  the 
county  in  which  the  offense  is  alleged  to  have 
been  committed."  State  v.  Carroll  (Wash.), 
19-1234. 

4.  EnDENcaE. 

Possession   of    stolen    goods.   —   In    a 

prosecution  for  burglary,  evidence  of  pos- 
session of  the  stolen  goods  by  the  defendant 


soon  after  the  burglary  was  committed,  when 
supplemented  with  other  facts  inconsistent 
with  the  idea  that  the  possession  was  honest, 
is  sufficient  to  sustain  a  conviction.  State  v. 
Sparks  (Mont),  19-1279. 

Identity  of  property.  —  In  a  prosecu- 
tion for  burglary  and  larceny  where  the  prose- 
cuting witness  identifies  as  his  property  goods 
found  in  the  defendant's  possession,  and  his 
testimony  is  not  contradicted,  there  is  suf- 
ficient evidence  to  enable  the  jury  to  determine 
whether  or  not  the  goods  found  in  the  pos- 
session of  the  defendant  were  in  fact  the  goods 
stolen  from  the  prosecuting  witness.  State  v. 
James  (Mo.),  5-1O07. 

Possession  of  similar  property  by 
accused.  —  In  a  prosecution  for  burglary, 
hearsay  evidence  to  the  effect  that  the  ac- 
cused had  in  his  possession  prior  to  the  date 
of  the  burglary  property  of  the  same  kind  as 
that  stolen  is  incompetent  and  properly  re- 
jected.    State  V.  Boyce   (Wash.),  3-351. 

Pawn  ticket  for  stolen  property.  ^ 
In  a  prosecution  for  burglary,  a  pawn  ticket 
taken  from  the  person  of  the  accused  while 
in  custody  and  before  being  charged  with  the 
crime  is  competent  evidence,  even  though  the 
taking  may  have  been  illegal.  State  v. 
Royce   (Wash.),  3-351. 

Foot-prints  near  scene  of  crime.  —  In 
a  prosecution  for  -burglary,  evidence  that 
there  were  tracks  near  the  scene  of  the  crime 
which  were  of  the  same  length  and  width  as 
shoes  taken  from  the  defendant's  house  and 
which  the  defendant  admitted  were  his,  is 
competent.  Hargrove  v.  State  (Ala.),  10- 
126. 

Other  burglaries.  —  On  the  trial  of  an 
indictment  for  burglary,  where  the  accused 
offers  no  evidence  explanatory  of  his  pos- 
session of  the  stolen  property,  it  is  reversible 
error  to  admit  evidence  on  behalf  of  the 
prosecution  concerning  other  burglaries,  the 
fruits  of  which  are  also  found  in  the  pos- 
session of  the  accused.  Saldiver  v.  State 
(Tex.),  16-669. 

Sufficiency  to  warrant  conviction.  — . 
Evidence  reviewed  in  a  prosecution  for  burg- 
lary and  held  to  justify  the  trial  court  in 
refusing  to  rule  that  the  lapse  of  two  months 
between  the  time  of  the  burglary  and  the 
time  of  the  defendant's  arrest  with  the  stolen 
articles  upon  his  person  was  so  great  as  ab- 
solutely to  repel  any  presumption  that  the 
prisoner  was  concerned  in  the  burglary,  and 
to  warrant  the  jury  in  drawing  an  inference 
of  guilt.     Rex  V.  Burden  (Ont.),  6-454. 

In  a  prosecution  for  burglary,  evidence 
tending  to  show  that  the  defendants  were 
present  in  the  front  yard  of  the  house 
wherein  the  burglary  is  alleged  to  have  been 
committed,  that  shortly  thereafter  they  were 
seen  going  together  from  such  house  in  the 
direction  of  a  nearby  town,  and  that  the 
stolen  goods  were  found  upon  their  persons 
when  they  were  overtaken  by  the  owner  of  the 
house,  there  being  no  satisfactory  explana- 
tion of  the  manner  in  which  they  came  into 
possession  thereof  consistent  with  their  inno- 
cence, is  sufficient  to  sustain  a  conviction  for 
burglary.     State  v.  Henderson  (Mo.),  15-930. 
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■  Evidwice  given  in  »  proaecntion  for  burg- 
«Jftry  Qsawingd  and  held  sufficient  to  justify 
tjiB  eourt  in  subniitting  to  the  jury  the  quea- 
tiw  oS  the  guilt  or  innocenoe  of  the  accused. 
State  V.  Royoe  (W^ah,),  3-351, 

0.   ISSTRTJCTIOJfB. 

Possessio  of  stpleii  property  by  a«- 
onse^.  —  In  ^  prosecution  for  burglary  and 
la,reeny  it  is  proper  to  instruct  the  jury  as  to 
the  presumption  arising  from  the  defendant's 
^eoent  possession  of  the  stolen  property,  where 
there  is  sufficient  testimony  npon  which  to 
predicate  such  an  instruction.  State  v. 
Jjime?  (Mo.),  5-10.Q7. 

In  a  prosecution  for  burglary  where  the 
defendant  has  not  testified,  an  instruction  as 
to  the  unexplained  possession  of  the  stolen 
property  by  the  defendant  held  not  open  to 
the  objection  that  ^h^  prisoner  mjgiit  have 
given  evidence  in  his  own  behalf  or  that  an 
inferpnce  unfavorable  to  him  Jnay  be  drawn 
from  the  fact  that  he  has  not  done  so.  Rex 
V,  Burden  (Ont,),  6-454. 

6,  Sentence  ano  Punishment. 

S;i;n»ssiTe  piijfii^Jineiit'  -^  A  sentence  of 
three  years  and  nine  months  imprisonment  for 
Ijhe  cxvses  ef  teealsing  and  entering  cannot  be 
deemed  e^pe^sive,  where  the  wa^Kimum  pun- 
iahment  iwpwed  by  statute  for  the  offense  is 
ten  ye»rs  ijnpjisonment,  and  where  the  de- 
fendant offers  no  excuse  for  hie  crime  and 
there  are  no  palliating  circumstances,  save 
that  h^  has  offered  to  replace  the  stolen  prop- 
erty.    State  i;.  Richmond  (Iowa),  16-457. 


Power  to  suppj-esa  busineas,  see  Constitution- 
al Law,  5  b. 
Right  to  engage  in  lawful  business,  see  Com- 

STiTUTioNAi  Law,  9. 
Sale  of  business  as  passing  good  will,  see  Ck)OD 

Wiii. 
Statutory  regulation  of  business,  see  Qonsti- 

TUTioNAL  Law,  5  c. 
Taxes  on  business,   see  Haw^bs  asq  Peq- 

DLEBS;  Licenses  J  Pjiysicians  anb  Sub- 

SEONS,  1  a,  1  b. 
Words  affecting  person  in  his  business,  see 

Libel  and  Slaivbeb^  2  i. 


Re^tiraining  acts  injuriqu?  to  bnainesa  repnt*- 

Xiqn,  see  iNJIUfGWPHS,  2  ». 


BUSINESS  TAXES. 

See  Licenses. 

Licensing  dentists,  see  Physicians  and  Sur- 
geons, 1  b. 

Lieensing  hawKer?.  and  peddlers,  see  Hawjwss 
AND  Peppi-^rs. 

Licensing  physiewns,  see  Phtsiciaws  ajid 

SiTRGEQNS,  1  a. 


BUTT^B. 

See  Pood,  5  c. 

Regulating  manufacture  and  sale  of  imitation 

of   huttgr,    see    Constitutioiial    Law, 

5  c. 


BURIAL  GBOUNDS. 

See  Cemetebies. 

Burial  grounds  as  nuisance,  see  Nuisancj;, 
1  b. 

BURNING. 

See  Akson;  Fibes. 

BUSINESS. 

Business  connection  as  affecting  competency 

of  jurors,  see  JuRf,  S  e. 
Carrying    on    business    of    pawnbrokers,    see 

Pawnbbokebs. 
Damages  for  jn^jurics  to  business,  see  Eminent 

Domain,  7  c  (1). 
Doing  business  on  Sunday,  see  Sundays  and 

"H0LiDATrs,  2. 
Effect  of  engaging  in  unlawful  business,  see 

COBPOBATIONS,  2   e    (2). 

False  representations  as  to  business  or  occu- 
pation, see  False  Pbetenses  and 
Cheats,  1  h. 

Iriterferenee  with  business,  see  Conspibact, 
1  a. 

Power  of  municipalities  to  engage  in  business, 
see  Municipal  Cqbpobatiqns,  4  b. 


BY'I^AWS. 

See  Bank;s  and  BANRiNq.  4;  §  a;  Benbvq- 

lent  AND  Beneficial  Assocjatiqn^,  5; 

BpiWttffo  AptP  Loan  AsSPeiAiiojiS,  1; 

CoijPOBATIONS ;  Labob  Coj^JHATIp^a, 
Pnforqement  <rf  hy-laws  by  labor  unions,  sqe 

Labqb  Combinations. 
Limitation  pf  right  to  sell  ahaves  of  ^tqpls, 

see  CoEPQftATioNS,  8  h  (1). 
Retrpactive  by-laws,  see  Biwbvowent  pb  ^mv- 

FtciAi.  AaaqciATioNs,  5  c. 
Transfer  of  bank  rtpck,  see  B^nrs  and  Ban^- 

wo,  4, 
Waiver  of  by-law  regarding  payment  of  dueS. 

see  Building  and  Loan  Associations, 

1. 

BYSTANDEBS. 

Certification  of  bill  of  exceptions,  see  Appeal 

AND  i^lBBO^^  9  a. 

Right  to  testify  as  to  privileged  communica- 
tions overheard,  see  WiTN^sg,  3d  (6). 


CAI.ENDARS. 

Judicial  notice  of,  see  Evidjnce,  1  f. 
Waiver  of  right  to  ti'iftl  in  equity  by  faUure 

to   transfer   cause   to   equity   calenflar, 

see  Tbial,  1. 


CALLING -^CAHCELLATIOJJ  ANC  BE8CISSI0N. 


4U 


lnt©?ferenoe  with  trade  or  ealUng,  aee  Cow- 

SPIBACY,  1  a. 

Bight  tQ  organize  in  pursuit  o|  trade  or  «aU- 


CANAIiS. 

1.  Canal  Companies. 

8.  Canals  as  Navigable  Watbbs. 

Construction  of  irrigation  canals,  see  Emi- 
nent Domain,  i  b, 

Bigbts  acquij-ed  by  caual  company  in  con- 
depmation    proceedings,    see    Eminent 

DOifAIN,   8. 

1,  Canal  Companies. 

Po^rers.  —  An  agreement  by  a  canal  com- 
pany, as  part  of  the  consideration  for  a  strip 
of  land  purchased  by  it  for  canal  purposes, 
to  construct  a  l>asin  on  suoh  l£tnd,  is  not  ultra 
vires.  Dawson  r.  Western  Maryland  R.  Co. 
(Md.),  15-678. 

Duty  to  ii;a,intain  bi-idges,  —  A  canal 
company  required  by  a  charter  to  make  good 
and  sufBcient  bridges  across  a  canal  and  keep 
the  same  in  repair  cannot  relieve  itself  of 
such  duty  by  leasing  the  canal,  property,  and 
franchises  to  a  railroad  company.  Eyerson 
V.  Morris  Canal,  etc.,  Co.   (N,  J.),  2-859. 

Injnry  to  adjoining  land.  — '  It  is  an 
actionsible  wrong  for  the  oyiwx  of  a  canal 
to  damage  adjoining  real  property  by  throw- 
ing sand  and  mud  thereon;  and  when  the 
damage  is  of  a  permanent  character  recovery 
for  the  entire  wrong  may  be  had  in  one  action. 
Ch?iry  V.  liake  Drunynon^  Canal,  ete-,  Co. 
(N.  Car.),  6-143. 

3.  Canals  as  Navigapw  Watbbs. 

Canal  connecting  navigable  streams. 

—  In  view  of  the  various  statutes  of  the  state 
of  South  Carolina  relative  thereto,  which 
show  that  the  Columbia  canal  was  con- 
structed by  the  state  and  used  for  many 
years  as  an  impfQveiljent  of  the  navigation 
of  two  navigable  streams,  the  Broad  and  Con- 
garee  rivers,  it  must  be  held  that  such  canal 
is  a  navigable  body  of  water.  Conceding 
that  a,  stream  not  naturally  navigable  but 
made  so  by  artificial  means  is  not  navigable 
in  a  legal  sense,  i]i^  rule,  nevertheless,  is 
that  a  canal  constructed  to  improve  the  navi- 
gation of  navigable  streams  is  navigable  wa- 
ter, although  artificial  \n  its  construction. 
State  V.  Columbia  Water  Power  Co.  (S.  Car.), 
17-343. 

Estoppel  to  de^y-  navigability.  —  The 
contractual  obligations  assumed  from  time 
to  time  by  the  various  lessee?  and  trans- 
ferees of  the  canal  above  mentioned,  to  keep 
the  same  open  for  navigation,  estpp  them,  ajid 
all  parties  cl'aiming  under  them,  from  deny- 
ing the  navigable  character  of  the  canal  and 
from  claiming  the  right  to  obstruct  the  same. 
State  r.  Columbia  Water  Power  Cq.  (S.  Car.), 
17-343. 


SJCect  of  ceasfitipn  q*  w»ev.  —  The  fact 
that  such  canal  has  not  been  used  for  navi- 
gfttiw  fw  a  wniber  of  years  does  not  affect 
its  character  as  a  navigable  body  of  water. 
The  nsvigabjlity  of  water  Aom  wt  depend 
Wpon  its  actual  use  for  navigation,  but  upon 
its  capacity  for  such  use.  State  v.  Columbia 
Water  Power  Cp.  (S.  Car.),  17-^43. 

Effect  of  charging  tolls.  —  The  char- 
acter of  such  canal  as  navigable  water  ift  not 
sheeted  by  the  faet  that  at  one  time  tolls 
were  charged  for  its  use.  State  v,  Columbia 
Water  Power   Co.    (S.   Car.),   17-343. 

Enjoining  obstruction.  ^  In  a  proceed- 
ing by  the  state,  on  the  relation  of  the  at- 
torney general,  to  enjoin  the  obstruction  of 
such  canal,  it  is  no  defense  that  the  canal  }s 
unfinished,  or  that  there  is  no  navigation 
thereon  except  by  pleasure  boats  and  t^at 
no  commercial  use  is  to  be  anticipated.  State 
V,  Columbia  Water  Poweic  Co.  (S.  C^r.), 
17-343. 

In  such  a  proceeding,  it  is  no  defense  that 
the  obstruction  pf  tlie  canal  will  be  nothing 
n;ore  than  a  public  nuisance,  and  that  the 
state  has  an  adequate  refljedy  therefqr  by 
indictment.  The  remedy  by  indictment, 
while  always  available  for  the  abatement  of 
a  piiblic  nuisance,  is  not  exclusive,  nor  is  it, 
in  general,  an  adequate  remedy.  Morecjver, 
the  qbstvuction  of  such  a  canal  is  not  merely 
a  nnisauce,  but  constitutes  an  invasion  pf  a 
property  right  of  the  state,  namely,  the  right 
qf  unobstructed  navigation  of  its  navigable 
waters,  which  it  holds  in  trust  for  the  peopje 
of  the  state  and  of  the  United  States,  and 
where  an  invasion  of  such  right  is  clearjy 
shown,  a  court  of  equity  wiU  not  hesitate  to 
grant  an  injunction,  State  v.  Columbia 
Water  ?ower  Co.  (S.  Car.),  17-343. 


<3ANCZ;^LATION    A?«?    RESCISSION. 

1.  Grounds  of  Remedy,  412, 

2.  Ri^iTs  TO  Reljeb,  413. 

Assignment  of  decree  for  alimony,  see  Al-i- 

MONY  AND  Suit  Mqi^ey,  4  a. 
Bond  given  to  stay  prosecution  for  seduction, 

see  SispucTiONj  2  c   (4). 
Cancellation   of  policy  as   waiver  of  breach 

of  ccmditions,  aee  Insuranqe,  3  c  (4). 
Charter  party,  ?ee  Ships  and  Sbippjhq,  2  e. 
Contracts  for  sale  of  real  estate,  see  Vjindob 

and  Pu^q^ASER,  3  j. 
Contracts  of  infants,  see  Infants,  2  b, 
Conveyance  by  executor,  see  EXEOUTona  and 

ApMINISTJtATORS,   10  f, 

FJre  insurance  policy,  see  Insurance!  5  j, 

Misrepresentations  by  vendee  as  to  intended 
use  of  property  as  ground  for  rescission, 
see  Fraud  and  Deceit,  1. 

Nonpayment  of  premiums,  as  ground  fpr  can- 
celling insurance  policy,  see  lN^T;mANPE, 
3  e. 

Oral  rescission  of  written  contraiflt,  aee 
Fhavds,  Statute  of,  4  a. 

Partial  canoellatipn  of  power  ojf  attorney, 
see  Agency,  1  b. 

Release,  see  Release  anp  DiacBAKQE,  5. 
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Revocation  of  will  by  cancellation,  see  Wills, 

6  b   (6). 
Right  of  seller   to  rescind  sale,  see  Sales, 

5  a. 
Sale  of  patent  rights,  see  Patents,  2. 
Sales  of  shares  of  stock,  see  Cobpobations, 

8  b   (3). 
Stock   subscriptions,   see  Cohpobations,  8  a 

(1). 
Tax  sales,  see  Taxation,  10  e. 
Venue  of  action  to  cancel  contract  for  sale  of 

land,  see  Venue,  1. 

1.  Grounds  of  Remedy. 

Breach  of  contract.  —  A  deed  convey- 
ing land  in  consideration  of  marriage  will 
be  canceled  and  a  reconveyance  directed,  by 
the  court  of  equity,  where  the  grantee  has 
refused  to  consummate  the  marriage.  Lam- 
bert V.  Lambert   (W.  Va.),  19-537. 

Innocent  mlsreprcBentation.  —  Re- 
scission of  an  executed  contract  for  the  sale 
of  a  chattel  or  chose  in  action  will  not  be 
granted  on  the  ground  of  innocent  misrepre- 
sentation, actual  fraud  not  being  shown. 
Seddon  v.  Northeastern  Salt  Co.  (Eng.), 
1-514. 

2.  Rights  to  Relief. 

Plaintiff  in  default.  —  Money  paid  on 
a  contract  induced  by  fraud  cannot  be  re- 
covered unless  the  contract  may  be  rescinded, 
and  a  rescission  will  not  be  decreed  to  one 
who  was  himself  in  default  at  the  time  of 
the  dereliction  of  which  he  complains.  Provi- 
dent Loan  Trust  Co.  v.  Mcintosh  (Kan.), 
1-906. 

Adeqnate  remedy  at  law.  —  The  prin- 
ciple that  equity  only  supplements  legal 
remedies,  making  up  for  their  infirmities, 
precludes  a  person,  who  has  an  adequate  de- 
fense at  law  to  an  obligation  in  writing 
against  him  which  is  ostensibly  valid  but  in 
fact  void,  from  maintaining  a  suit  in  equity 
to  quiet  the  controversy  and  obtain  a  can- 
cellation of  the  instrument,  except  where 
snrae  special  circumstances  exist  which  ne- 
cessitate a  resort  to  equity  to  prevent  irre- 
parable injury;  and  fraud  does  not  of  itself 
necessarily  satisfy  the  call  for  special  cir- 
cumstances. Johnson  v.  Swanke  (Wis.), 
8-544. 

It  cannot  be  said,  cither  that  the  element 
of  fraud  entitles  the  injured  party  to  a 
written  instrument,  as  a  matter  of  right, 
to  the  use  of  equity  jurisdiction  to  cancel 
the  instrument,  where  his  defense  at  law 
would  be  full  and  adequate,  or  that  under 
such  circumstances  the  granting  or  denial 
of  permission  to  use  equity  jurisdiction  is  a 
matter  within  mere  judicial  discretion.  It 
is  a  matter  to  be  determined  by  judgment  as 
regards  whether  there  are  special  circum- 
stances rendering  the  legal  remedy  not  wholly 
adequate  to  the  case;  and  the  determination 
reached  by  the  trial  court  in  the  exercise  of 
its  discretion  should  not  be  reversed  unless 
clearly  wrong,  but  where  the  special  circum- 
stances are  found  to  exist,  the  use  of  equity 
jurisdiction  should  be  regarded  as  a  matter 
of  right.    Johnson  v.  Swanke  (Wis.),  8-544. 


Where  the  purchaser  of  a  horse  has  a  good 
defense  to  any  action  at  law  that  may  be 
brought  against  him  on  a  note  given  by  him 
for  the  purchase  price,  he  cannot  invoke  the 
jurisdiction  of  equity  to  cancel  the  note  on 
the  ground  that  the  horse  is  a  useless  animal 
and  will  continue  to  be  a  source  of  expense 
to  him,  as,  after  he  has  offered  to  return 
the  animal,  and  the  offer  has  been  refused  by 
the  seller,  he  may  sell  it  for  the  best  price 
fairly  obtainable,  reimburse  himself  out  of 
the  proceeds,  and  hold  the  balance  for  the 
use  of  the  seller.  Johnson  v.  Swanke  (Wis.), 
8-544. 

Restoration  of  benefits.  — '  A  party 
seeking  to  rescind  a  contract  is  not  relieved 
of  the  obligation  to  restore  the  benefits  re- 
ceived by  him  merely  because  of  his  inability 
to  do  so,  and  it  is  not  sufficient,  under  such 
circumstances,  to  offer  to  set  ofiF  the  amount 
against  what  is  claimed  from  the  other  party. 
Babcock  v.  Farwell    (111.),  19-74. 


CANDIDATES. 

See  Elections. 

Criticism  of  candidate  as  privileged,  see  Libel 

AND  Slander,  3  c. 
Waiver  of  right  of  privacy  by  candidate  for 

public  office,  see  Pbivacy,  Right  of. 


CANVASSING. 

Canvassing  ballots,  see  Electiotts,  7  e. 

CAPACITY. 

Depreciated  earning  capacity  as  element  of 
damage,  see  Damages,  9  c. 

Mental  capacity  generally,  see  Insanity. 

Nonexpert  opinion  evidence  as  to  mental  ca- 
pacity, see  Evidence,  8  c. 

Parties  to  contracts,  see  Conflict  of  Laws, 
3  c  (3) ;  Contracts,  2  a. 

Testamentary  capacity,  see  Wills,  4. 

CAPRICE. 

Exercise  of  judicial  discretion,  see  Specific 
Performance,  2. 

CAPTION. 

Certificate  of  acknowledgment,  sufficiency, 
see  Acknowledgments. 

OAR. 

See  Carriers;  Railboads;  Street  Rail- 
ways. 

Garnishment  of  railroad  car,  .see  Gabnish- 
ment. 

Motor  car,  see  Motor  Vehicles. 

Power  of  municipality  to  require  fenders  on 
street  cars,  see  Municipal  Corpora- 
tions, 5  f  (2). 
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413 


CAB  COUPLERS. 

Liability  for  defective  car  couplers,  see  Mas- 

TBai  AND  Sebvant,  3  c    (1). 
Statutory  requirement  of  automatic  couplers, 

see  Master  and  Sebvant,  3  e  (2). 


CARBON  COPIES. 

Admissibility  in  evidence,  see  Evidence,  5. 

CARE. 

See  Negligence. 

Degree  of  care  required  in  using  electricity 
as  motive  power,  see  Stbeet  Railways, 
8  a  (2). 

Degree  of  care  required  in  supplying  natural 
gas,  see  Gas  and  Gas  Companies,  5. 

Degree  of  care  required  of  railroad  to  pre- 
vent fires,  see  Fibes,  2  b. 

CABNAL  KNOWLEDGE. 

See  Rape;  Seduction. 

As  element  of  incest,  see  Incest,  1  b. 

CABPENTEBS. 

Carpenter  as  expert  witness,  see  Evidence,  8 

b  (2). 

CABRIERS. 

1.  Who  Abe  Common  Cabriebs,  415. 

2.  Regulation  and  Control  of  Common 

Cabriebs,  416. 

a.  In  general,  416. 

b.  Regulation  of  rates,  417. 

c.  Interstate  commerce  act,  418. 

3.  Duty    to    Fubnish    Transportation 

and  Shipping  Facilities,  418. 

4.  Cabbiebs  of  Goods,  419. 

a.  Delivery  of  goods  to  carrier,  419. 

b.  Transportation    and    delivery    to 

consignee,  420. 

(1)  What    constitutes    deliv- 

ery, 420. 

(2)  Delay   in  transportation, 

420. 

(3)  Delivery    to    wrong    per- 

son, 420. 

c.  Bills  of  lading,  420. 

d.  Loss  of  or  injury  to  goods,  420. 

(1)  In  general,  420. 

(2)  Perishable  goods,  421. 

(3)  Failure   to  furnish   suit- 

able cars,  422. 

(4)  Loss  by  fire,  422. 

(5)  Termination   of  liability, 

422. 

e.  Liability  as  warehouseman,  423. 

f.  Limitation  of  liability,  423. 

( 1 )  In  general,  423. 

(2)  Validity     of     particular 

limitations,  423. 

(3)  Estoppel  to  enforce  limii 

tation,  425. 

f.  Lien  for  charges,  426. 
,  Diseriinin^ion.  426. 


i.  Connecting  carriers,  426. 

(1)  Duties   and   liabilities  in 

general,  426. 

(2)  Presumption   in   locating 

negligence,  427. 

(3)  Concurrent       negligence, 

427. 

(4)  Liability    for   refusal    to 

deliver  goods,  427. 
j.  Actions  against  carriers,  427. 

(1)  Actions   for   loss,   injury 

or  delay,  427. 

(a)  Defenses,  427. 

(b)  Evidence,  427. 

(c)  Question     of     law 

and  fact,  428. 

(d)  Measure    of    dam- 

ages, 428. 

(2)  Actions     for     breach     of 

contract     of     affreight  • 
ment,  428. 

(3)  Actions    for   penalty   for 

refusal     to     re- 
ceive goods,  428. 

(a)  In  general,  428. 

(b)  Evidence,  428. 

(4)  Actions  to  recover  over- 

charges, 429. 

5.  Cabbiebs  op  Live  Stock,  429. 

a.  Transportation  and  delivery,  429. 

(1)  Delay  in  transportation, 

429. 

(2)  Deviation     from     direct 

route,  429. 

(3)  Delivery  to  wrong  person, 

429. 

b.  Stoppage  in  transitu,  429. 

c.  Loss  of  or  injury  to   live  stock, 

430. 

d.  Limitation  of  liability,  430. 

6.  Cabbiebs  of  Passenoebs,  431. 

a.  Duty  to  receive  for  carriage,  431. 

(1)  In  general,  431. 

(2)  Persons   with   contagious 

or    infectious    diseases, 
431. 

(3)  Feeble  or  infirm  persons, 

431. 

(4)  Carrier's  right  to  desig- 

nate car  or  train,  432. 

(5)  Duty  to  stop  train  to  re- 

ceive passenger,  432. 

b.  Statutes   requiring   separation   of 

white    and    colored    passengers, 
432. 

c.  Tickets  and  fares,  432. 

(1)  Payment  of  fare,  432. 

(2)  Sale  of  tickets,  432. 

(3)  Validity     and    effect    of 

tickets  in  general,  432. 

(4)  Terms  and  conditions  of 

tickets,  433. 

(5)  Connecting  carriers,  433. 

(6)  Discrimination,  433. 
i.  Who  are  passengers,  433. 

(1)  In  general,  433. 

(2)  Person  intending  to  ride, 

434. 

(3)  Person  impliedly  invited 

on    sta^iqn    platform, 
««,  ^ 
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(4)  fiersoh  attettding  or  vis- 

iting passenger,  434. 

(5)  Public  officer  on  train  in 

disbhwge  of  duty,  434. 

(8)  Tetmination  of  relation 
df  cartSer  and  passen- 
ger, 435. 

( 1 )  Person  tiding  gratuitous- 
ly, in  general,  435. 

(8)  Emateyees,  485. 

(9)  Children  tiding  free  with 

parents,  436. 

(10)  Pfetson    riding    on    free 

pass,  436. 

(11)  Express  messengers,  436. 
U2)   Newsboy  or  news  agent, 

436. 

(13)  Railway  mail   agents  or 

clerks,  436. 

(14)  Person   riding   on   ticket 

or     pass     fraudulently 
pwcurefl,  436. 

(15)  Person    riding    on    loco- 

motive, freight  or  spe- 
cial train,  437. 

e.  Ihlty   In   Carriage   of   passengers, 

43*?. 

(1)  Duties   and  liabilities  in 

geheM,  437. 

(2)  To    tlrAhSport    promptly, 

43«. 

(3)  To  provide  safe  cars  and 

pVetnises   generally, 
439. 

(4)  To     ptdlfect     passengers, 

439. 

(a)  Ftom  eartier's  ser- 

vants, 439. 

(b)  From    fellow    pas- 

sengers or  third 
persons,  439^ 

(c)  From  irrest,  440. 

(5)  To   Supply   drinking  wa- 

ter, 440. 

(6)  To  heat  cars,  440. 

(7)  To   carry   to   point   indi- 

cated by   sign  on  car, 

441. 
(6)   To  announce  station  and 

ftwaken  passenger,  441. 
(9)   To    stop    at    passenger's 

destination,  441. 

( 10 )  To  provide  «4iting  room, 

441. 

(11)  To     light     stations     and 

platfofmB  <if  cars,  441. 

(12)  Towird    intoxicated   pas- 

fietagef,  442. 
<13)  TttwArd  passenger  board- 
ing or  alighting, 
442. 

(a)  In  general,  442. 

(b)  sufficient    time    to 

alight,  443. 

(c)  Assistihg     passen- 

ger, 443. 
(14)   lb    ^ive    information    as 
to  route,  443. 

(16)  Tmfisfet     to     connecting 

lines,  443. 

f,  Right  to  ttBke  rules,  444. 


g.  EjeetiSIi  ct  piisseugei's,  444. 

(1)  Refusal  to  produce  ticket 

or  pay  fare,  444, 

(a)  In  general,  444. 

(b)  Invalid  tickets, 

444. 

(c)  Extra  fares,  445. 

(2)  VilOktion  of  fules,  445. 

(3)  Refunding       passage 

money,  445. 

(4)  Threat    of  ejection^  445. 

(5)  Action,  445. 

(a)  Pleading,   445. 

(b)  Evideittde,  446. 

(c)  InstructidSs,   446. 

(d)  Damages,  446. 
h.  Limitation  of  liability,  441. 
i.  PaSfeehgei-'s  effects,  441. 

(1)  What     cMistitutea     bag- 

gage, 447. 

(2)  Duty  to  tari-J',  448. 

(3)  Liability  for  injury,  loss 

or  delay  in  de- 
livery, 448. 

(a.)   In  geiteralj  448. 

(b)  Limitatibn  of  lia> 
bility,  449. 

(4)  Actions  for  damages,  449. 

(a)  Pleading,  449. 

(b)  Admissibility       of 

evidence,  449. 

(c)  Sufficiency   of   evi- 

dence, 449. 
(i)  Instructions,  450. 

(e)  Measure    of    dam- 

ages, 430i 
j.  Contributory  negligence,  450. 

( 1 )  In  general,  4S0. 

(2)  Intoxication     of     passen- 

ger, 450. 

(3)  Riding    or    standing    on 

running  board  of  Street 
cat,  451. 

(4)  Riding  on  pMttOrta,  451. 

(5)  tejlVing  seat  before  train 

or  car  stops,  451. 

(6)  Part  Of  IsMy  protruding 

from  car,  452. 
(T)   Boarding     or     alighting 
from     moving 
train,  452. 

{&)   IJi  general,  452. 

(b)   Boarding,   452. 

(e)   Alightingj   452. 

(8)  Walking  oil  station  prem- 

ises in  dark,  452. 

(9)  Alighting   from    car   and 

erossing  track,  452. 
k.  Conaeeting  carriers,  452. 
1.  Actions  by  pateseAgers  against  car- 
tiets,  452. 
(1)   Jurisdiction,  452. 
(S)   Statute     of     liftiitationa, 
454. 

(3)  Plaintiflf'S  pleadings,  454. 

(a)  fotm     of     action, 

454. 

(b)  Allegations,  454. 

(c)  Amendment,  455. 

(4)  Pl^SUftptiOtt      of     negli^ 

g«fic&,  4Sd. 
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(5)  Burden  of  pMof,  456. 
1 6)  Admissibility  of  evidfence, 
456. 

(7)  SUffieiehcy    of    evidence, 

457. 

(8)  Vftrianee,  458. 

(9)  Question*   foi-  jury,   458. 

(10)  Instructions,  459. 

(11)  Dilmages,  461. 

(12)  Verdict     and     judgment, 

462. 
7.  Sleepino  Cab  Coin-ANIES,  462. 

See  Eailroads;   Ships  and  Shipping. 
Action  for  ejection  of  passenger,  competency 

of   plaintiff   to   testify    to    transactions 

with  deceased  conductor,  see  Witnesses, 

3  c   (1). 
Carriers  by  water,  see  Ships  and  Shipping. 
Delivery  of  gooda  to  carrier  as  acceptance  by 

purchaser,  see  Frauds,   Statute  op,  9 

b  (2). 
Delivery  of  liquor  to  carrier  as  delivery  to 

infant     consignee,     see     Intoxicating 

LiQCOBSj  5  h. 
Delivery  of  goods  to  carrier  as  delivery  to 

purchaser,  see  Sales,  2. 
Expression  in  title  of  subject  of  statute  to 

prev«bt     fraudulent     sale     of    railway 

tickets,  see  Statutes,  3  b. 
Ferry  company  as  common  carrier,  see  Fbr- 

BIBS,  3. 
Goods  taken  from  carrier  by  owner  as  lar- 
ceny, see  Labcbnt,  4  b. 
Liability  for  injuries  by  wild  animal  in  tran- 
sit, see  Animals,  2  a. 
Liability   for   transportation   of   liquors,    see 

Intoxicating  Liquobs,  6  a. 
Liability  of  carrier   for  death   by   wrongful 

act,  see  Death  by  Wrongful  Act,  2, 
Limitation  of  liability,  authority  of  shipper's 

agent,  see  Agency,  3  a  (2). 
Livery  stable  keeper  as  common  carrier,  see 

LivHBY  StABtB  Keepers, 
Power  of  federal  courts  to  paas  on  validity 

of     state    statutes     regulating     freight 

rates,  see  Injunctions,  2  d  (4). 
Prohibiting    ticket    brokerage    as    impairing 

obligation    of   contract,    eee    Constitu- 
tional Law,  is. 
Bailrood  car  as  subject  to  garnishment,  see 

Garnishment,  1  e. 
Reasonableness    of    ordinance    for    licensing 

ticket  brokers,  see  Municipal  Gobpoba- 

TIONS,  5  f   (2). 
Receiving  goods  from   carrier   as  acceptance 

by  purohaeer,  see  Fsacds,  Statute  Of, 

9  b    (1). 
Regulation  of  interstate  carriers,  see  InTer- 

8TATB  Commerce. 
Requiring   railroad   companies   to    make    re^ 

ports  to  state  officers  as  interfering  with 

interstate    commerce,    see    InTObstate 

COM»U»CE,   fi  b    ( 1 ) . 
Shipment  of  eJcploeives,  liability  of  shipper, 

see  Explosions  awd  BxpIiOSives,  8. 
Statutory  prohibition  of  ticket  brokerage,  see 

CONSTITUTIDNAL   liAW,    6    Ci    B    b. 

Statutory  regulation  of  hours  of  labor,  see 
Labor  Laws,  la. 


Subrogation  of  carrier  to  benefit  of  insurance 

on    property    injured    in    transit,    see 

Subrogation,  1  g. 
Telegraph  companies  as  common  carriers,  see 

TelegKAphs  ANb  Telephones,  2. 
Toll  bridge  keepers  as  common  carriers,  see 

Bridges. 
Transportation  ticket  as   sxibject  of  larceny, 

see  LaRCEJ^V,  2  c. 

1.  Who  are  Common  Carriers. 

Corpoiratioa  farnishing  messenger  as 
oarrier  of  money.  —  There  is  no  presump- 
tion that  a  Common  carrier  engaged  in  the 
business  of  transporting  parcels  within  a  city 
by  means  of  messengers  assumes  to  act  as  a 
common  carrier  in  the  transportation  of 
money,  and  one  alleging  the  assumption  of 
that  status  must  affirmatively  prove  it. 
White  V.  Postal  Tfel.,  etc.,  Co.  (D.  C),  4-767. 

If  a  common  carrier  engaged  in  the  busi- 
ness of  transporting  parcels  within  a  city 
by  means  of  messengers  does  not  customarily 
transport  money,  it  will  not  be  liable,  in  the 
absence  of  notice,  for  the  loss  of  money  con- 
tained in  an  envelope  delivered  to  a  messen- 
ger in  its  employ;  and  the  acceptance  by  the 
carrier  of  a  fee  for  the  service  of  its  messen- 
ger is  not  sUch  a  ratification  of  the  messen- 
ger's act  in  undertaking  to  transport  the 
money  safely  as  will  make  it  liable.  White 
■V.  Postal  Tel.,  etc.,  Co.  (D.  C),  4-767. 

A  corporation  engaged  in  the  business  of 
furnishing  messengers  in  a  city  for  hire,  but 
which  does  not  assume  any  control  of  the 
work  in  whicli  the  messengers  are  to  be  em- 
ployed, is  not  a  common  carrier,  and  is  not, 
in  the  absence  of  a  special  contract,  liable 
to  a  person  to  whom  it  furnishes  a  messen- 
ger for  the  latter'S  failure  to  return  money 
which  he  is  sent  to  collect,  unless  the  cor- 
poration fails  to  exercise  due  care  in  the  se- 
lection of  the  messenger.  Haskell  *>.  Boston 
District  Messenger  Co.   (Mass.),  5-796.     ■ 

Traa«pottati<on  of  live  stock.  >-'  The 
common  carrier  of  goods  which  transports 
live  stock  is  as  to  the  latter  property  also 
a  common  carrier.  Central  of  (Jeorgia  S. 
Co.  V.  Hall  (Ga.),  4-128. 

Railroad  company  carrying  ekpress 
matter.  "-  A  railroad  company  does  not  sus- 
tain the  relation  Of  common  carrier  to  an 
express  company,  but  the  right  of  the  latter 
company  to  the  transportation  furnished  it 
depends  solely  on  the  contract  between  the 
two,  and  a  messenger  of  the  express  com- 
pany, by  accepting  his  employment  with 
knowledge  of  the  provisions  of  a  contract  be- 
tween the  express  company  and  the  railroad 
company  whereby  the  latter  is  released  from 
liability  for  injuries  to  the  employees  of  the 
former,  assents  to  such  contract,  though  he 
does  not  by  that  act  alone  waive  his  right 
to  assert  a  liability  against  the  railroad  eom- 
pEiny.  Robinson  v.  St.  Johnsbury,  etc.,  R. 
Co.   (Vt.),  12-1060. 

Passenger  elevator  in  prifate  biiild- 
Uig,  x.  A  landlord  who  maintains  a  passen- 
ger elevator  in  his  private  building  is'  not  a 
common  carrier,  and  is  not  an  insurer  of  tlie 
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safety  of  persons  using  the  elevator.  Ed- 
wards V.  Manufacturers'  Bldg.  Co.  (R.  I.), 
8-974. 

2.  Requu^tion    and    Contbol    of    Common 
Cabbiebs. 

a.  In  general. 

Constitntlonal  regnlatlon.  —  The  pro- 
vision of  the  Utah  constitution  that  "  all  rail- 
road and  otlier  transportation  companies  are 
declared  to  be  common  carriers,  and  subject 
to  legislative  control;  and  [that]  such  com- 
panies shall  receive  and  transport  each  other's 
passengers  and  freight  without  discrimina- 
tion or  unnecessary  delay,"  requires  merely 
that  transportation  companies  shall  not  show 
favoritism  to  their  own  passengers  or  ship- 
pers over  the  passengers  and  freight  com- 
ing from  other  lines,  and  does  not  prohibit 
n,  carrier  from  protecting  its  passengers  from 
annoyance  and  interference  by  others  who 
may  desire  to  solicit  the  business  and  patron- 
age of  such  passengers,  or  prevent  the  carrier 
from  providing  means  by  which  a  passenger 
may  make  arrangements  for  the  transporta- 
tion of  himself  or  his  property  beyond  the 
end  of  the  carrier's  railroad.  Oregon  Short 
Line  R.  Co.  v.  Davidson   (Utah),  14-489. 

Dnty  to  pnbllo.  —  While  a  discretion  is 
allowed  a  common  carrier  corporation  in  the 
means  and  manner  of  the  discharge  of  the 
duties  it  owes  to  the  public,  such  discretion 
must  he  exercised  in  good  faith  and  with  rea- 
sonable regard  for  the  requirements  of  the 
public  service.  When  all  the  necessary  facili- 
ties are  furnished  and  operated  so  as  to 
reasonably  meet  the  just  requirements  of  the 
public  service  the  law  in  that  regard  is  satis- 
fied. State  ex  rel.  Ellis  v.  Atlantic  Coast 
Line  R.  Co.   (Fla.),  12-359. 

The  power  and  duty  of  a  state  to  require 
the  property  of  a  common  carrier  corpora- 
tion devoted  to  the  public  service  within  its 
borders  to  be  maintained  in  a  reasonably  safe 
and  adequate  condition,  and  to  be  properly 
operated  for  rendering  the  public  service  to 
which  the  property  is  devoted  by  its  corpor- 
ate owner,  are  inherent  and  reserved  in  the 
state  for  the  necessary  protection  and  bene- 
fit of  the  lives  and  property  within  its  terri- 
tory. State  ex  rel.  Ellis  v.  Atlantic  Coast 
Line  R.  Co.   (Fla.),  12-359. 

Separate  classiflcation  of  railroads. 
—  The  legal  duties  of  persons,  firms,  or  cor- 
porations operating  railroads  may  be  of  a 
peculiar  nature  and  essentially  different  from 
the  duties  of  other  common  carriers,  and  as 
to  such  matters  they  may  be  separately  clas- 
sified for  purposes  of  legislative  regulation. 
Seaboard  Air  Line  R.  v.  Simon  (Fla.), 
16-1234. 

Where  the  subject  of  legislative  regulation, 
as  in  the  Florida  statute,  is  payment  for 
goods  lost  in  transit  by  a  common  carrier,  a 
subject  as  to  which  the  legal  duties  of  all 
common  carriers  are  similar,  and  there  ap- 
pears to  be  no  reasonable  basis  for  imposing 
the  burden  of  the  regulation  upon  railroads 
only,  the  statute  provides  for  an  unreason- 
able classification  that  in  effect  denies  to 


those  operating  railroads  due  process  of  law 
and  the  equal  protection  of  the  laws  in  vio- 
lation of  constitutional  rights,  and  is  in- 
operative. Seaboard  Air  Line  R.  v.  Simon 
(Fla.),  16-1234. 

Frobiblting  crowding  of  cars.  —  A 
statute  making  it  an  offense  for  a  street  rail- 
way company  to  fail  to  supply  a  sufficient 
number  of  cars  to  accommodate  all  persons 
desirous  of  using  the  cars  "  without  crowd- 
ing said  cars,"  but  which  does  not  define 
"crowding"  (Act  Cong.  May  23,  1908,  §  16) 
is  too  indefinite  and  uncertain  to  be  enforced, 
since  an  indictment  under  it  would  not  com- 
ply with  the  constitutional  requirement 
(Const.  U.  S.,  Amendment  6)  that  the  ac- 
cused shall  "  be  informed  of  the  nature  and 
cause  of  the  accusation."  United  States  v. 
Capital  Traction  Co.   (D.  C),  19-68. 

Prohibiting  solicitation  of  business 
on  trains,  etc.  —  The  Arkansas  statute 
(Acts  1907,  p.  553)  which  prohibits  the  so- 
licitation of  business  of  certain  kinds  on  the 
cars,  etc.,  and  at  the  stations  of  common 
carriers  of  passengers,  is  not  in  derogation 
of  the  right  of  personal  liberty,  but  is  a  valid 
exercise  of  the  police  power.  Williams  v. 
Arkansas    (U.  S.),   18-865. 

Such  statute,  in  forbidding  the  soliciting 
of  business  for  any  "  hotel,  lodging  house, 
eating  house,  bath  house,  physician,  masseur, 
surgeon,  or  other  medical  practitioner,"  be- 
ing applicable  alike  to  all  persons  similarly 
situated,  is  not  subject  to  the  objection  that 
it  denies  the  equal  protection  of  the  law  to 
persons  engaged  in  the  occupations  men- 
tioned. Williams  li.  Arkansas  (U.  S.), 
18-865. 

Statutory  penalty  for  refusal  to  re- 
ceive goods.  —  The  North  Carolina  statute 
(Revisal  1905,  §  2361)  imposing  a  penalty 
on  a  common  carrier  which  refuses  to  accept 
freight  tendered  for  shipment,  is  not  invalid 
as  unlawfully  regulating,  or  imposing  a  bur- 
den on  interstate  commerce,  but  is  a  valid 
regulation  in  direct  and  reasonable  enforce- 
ment of  the  duties  incumbent  on  common 
carriers.  Reid  v.  Southern  R.  Co.  (N.  Car.), 
17-247. 

It  seems  that  a  statute  imposing  a  penalty 
upon  common  carriers  for  refusal  to  receive 
freight  tendered  for  shipment,  and  permitting 
no  defense  and  no  excuse  however  just  and 
reasonable,  would  be  invalid  as  authorizing 
a  taking  of  the  property  of  the  carrier  with- 
out due  process  of  law.  Murphy  Hardware 
Co.  V.  Southern  R.  Co.  (N.  Car.),  17-481. 

Penalty  for  failure  to  pay  claims.  — 
The  Florida  statute  (Acts  1907,  c.  5618)  im- 
posing a  penalty  on  "  all  common  carriers  " 
in  the  state  for  failing  to  pay  certain  claims 
within  a  specified  time  after  presentation  is 
valid  as  making  a  classification  in  accord- 
ance with  the  constitutional  requirements  as 
to  due  process  of  law  and  equal  protection  of 
the  laws.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman   (Fla.),  20-1047. 

The  constitutional  provision  for  equal  pro- 
tection of  the  laws  ( Bill  of  Rights  i'la.,  §  1 ; 
Const.  IJ.  S.,  Amendm.  14)  is  not  violated  by 
the   Florida   statute    (Actg   1907,   o.   5618) 
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which  makes  common  carriers  liable  for .  in- 
terest and  attorneys'  fees  in  any  case  where 
a  shipper  has  recovered  a  judgment  for  loss 
of  or  injury  to  goods  shipped  after  refusal 
by  the  carrier  to  pay  the  claim  therefor,  but 
which  gives  no  such  right  to  the  carrier  if 
it  prevails  in  the  action.  There  is  a  dis- 
similarity in  the  situations  of  carrier  and 
shipper  respectively  in  that  the  shipper  as- 
sumes no  duty  to  the  public.  Atlantic  Coast 
Line  R.  Co.  v.  Coachman  (Fla.),  20-1047. 

The  court  cannot  say  beyond  a  reasonable 
doubt  that  the  penalty  of  fifty  per  cent,  per 
annum  interest  on  the  principal  sum  of  a 
claim  for  freight  or  express  lost  or  damaged 
by  a  common  carrier,  imposed  by  the  Florida 
statute  (Laws  1907,  e.  5618)  for  failure  to 
pay  the  claim  within  sixty  days  from  its 
filing  with  or  presentation  to  the  common  car- 
rier, is  so  exorbitant  and  unreasonable  as  to 
render  the  statute  unconstitutional.  Atlantic 
Coast  Line  R.  Co.  v.  Coachman  (Fla.), 
20-1047. 

Liabilty  dependent  on  amount  of  re- 
covery. —  Under  a  statute  imposing  a  penal- 
ty on  a  common  carrier  for  refusing  to  pay 
a  claim  for  injury  to  goods,  with  a  provision 
that  unless  the  consignee  recovers  judgment 
for  the  "  full  amount  claimed,"  no  penalty 
shall  be  recovered,  but  only  the  actual  amount 
of  damages  with  interest  from  the  date  of 
the  filing  of  the  claim,  the  carrier  is  liable 
for  the  penalty,  if  the  total  amount  of  the 
recovery,  including  interest,  equals  the 
amount  of  the  claim  filed.  B.  &  M.  White 
Laundry  Co.  v.  Charleston,  etc.,  R.  Co. 
(S.  C),  18-690. 

Under  a  statute  making  a  common  carrier 
liable  to  a  penalty  for  refusing  to  pay  a 
claim  within  a  certain  time,  if  the  claimant 
sues  for  and  recovers  the  "  full  amount 
claimed,"  a  carrier  is  liable  for  the  penalty, 
though  the  recovery  is  for  half  a  cent  less 
than  the  amount  of  the  claim,  the  maxim  de 
minimus  non  curat  lea;  being  applicable  to 
such  a  case.  B.  &  M.  White  Laundry  Co.  v. 
Charleston,  etc.,  R.  Co.   (S.  C),  18-690. 

Attorneys'  fees  in  action  for  penalty. 
—  The  maximum  sum  allowed  by  the  statute 
as  a  reasonable  attorney's  fee  in  a  suit  against 
a  carrier  on  a  claim  for  freight  or  express 
lost  or  damaged  where  the  carrier  has  failed 
to  pay  said  claim  in  sixty  days  after  its  pre- 
sentation is  fifteen  per  cent,  on  any  amount 
recovered  greater  than  the  sum  of  one  hun- 
dred dollars.  The  amount  recovered  means 
the  amount  of  the  claim  recovered  and  not 
that  amount  plus  the  fifty  per  cent,  per  an- 
num interest  also  allowed  by  the  statute. 
Atlantic  Coast  Line  R.  Co.  v.  Coachman 
(Fla.),  20-1047._ 

In  a  suft  against  a  railroad  company  for 
injuries  to  live  stock,  the  question  whether 
one  of  the  aniinals  was  thrown  down  in  the 
car  and  injilred  by  thS  negligent  moving  of 
the  cai",  is  one  of  fact  for  the  referee  acting 
as  the  jury.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman  (Fla.),  20-1047. 
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b.  Regulation  of  rates. 

Carriage  of  pupils  of  public  schools. 

—  A  statute  requiring  street  railway  com- 
panies to  carry  school  children  at  less  than 
regular  fare  is  not  unconstitutional  because 
not  applying  to  all  street  railway  companies 
in  the  state,  nor  because  discriminating  be- 
tween the  pupils  of  public  schools  and  other 
persons.  Com.  v.  Interstate  Consol.  St.  R. 
Co.    (Mass.),  2-419. 

Discriminating  regulations. —  The  pro- 
vision of  the  New  Jersey  general  railroad 
law  limiting  the  rates  of  fare  for  passengers 
to  three  cents  per  mile,  in  the  case  of  rail- 
road companies  organized  under  that  statute, 
and  to  three  and  one-half  cents  per  mile  in 
the  case  of  railroads  operated  under  special 
charters,  must  be  construed  as  fixing'  the 
maximum  charge  which  may  be  made  by  a 
railroad  operating  under  a  prior  special  char- 
ter authorizing  it  to  charge  a  higher  rate  of 
fare;  and  as  so  construed  the  statute  is  not 
unconstitutional,  as  the  legislature  may  altei: 
the  charters  of  railroad  companies,  and  a  dis- 
crimination between  railroad  companies  or- 
ganized under  the  general  law  and  thosfe 
operated  under  special  charters  is  one  *hieh 
it  is  within  the  power  of  the  legislature  to 
make.     Shelton  v.  Erie  R.  Co.  (N.  J.),  9-883. 

Special  rates  for  particular  classes 
of  individuals.  —  While  a  state  may  pre- 
scribe the  maximum  scale  of  rates  for  the 
carriage  of  passengers,  it  cannot  compel  a 
railroad  company  to  contract  with  any  in- 
dividual or  class  of  individuals  for  carriage 
at  a  charge  less  than  the  established  or  regu- 
lar scale  of  fares.  Commonwealth  v.  Atlantic 
Coast  Line  R.  Co.   (Va.),  9-1124. 

Mileage  boohs.  —  The  Virginia  statute 
requiring  railroad  companies  to  keep  on  sale 
at  each  and  every  station  mileage  books  of 
five  hundred  miles  and  over,  which  shall  be 
sold  for  no  greater  sum  than  two  cents  per 
mile,  is  a  violation  of  the  due  process  and 
equal  protection  clauses  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 
Commonwealth  i-.  Atlantic  Coast  Line  R.  Co. 
(Va.),  9-1124. 

Prohibition  of  free  passes.  —  A  eon- 
tract  between  a  railroad  company  and  a  phy- 
sician, by  the  terms  of  which  he  is  to  receive 
for  his  professional  services  to  be  rendered 
by  him  for  the  company,  at  its  request,  the 
sum  of  twenty-five  dollars  a  month  and  an 
annual  pass  over  its  lines  of  road,  where  the 
physician  does  not  spend  a  major  portion  of 
his  time  in  the  employment  of  the  company, 
is  prohibited  by  the  Nebraska  statute  (Ann. 
St.  1907,  §§  10664,  10665)  commonly  called 
the  anti-pass  law,  and  the  acceptance  and 
use  of  such  a  pass  by  the  physician  renders 
him  guilty  of  a  violation  of  those  sections. 
State  V.  Martyn  (Neb.),  17-659. 

The  provisions  of  said  "anti-pass  law," 
prohibiting  the  issuance,  acceptance,  and  use 
of  free  transportation,  are  a  proper  and  rea- 
sonable exercise  of  the  police  power  of  the 
state,  and  the  power  of  the  legislature  to 
regulate  the  business  of  common  carriers  by 
preventing  unjust  discrimination,  and  are  not 
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Lineonstitutional.  State  v.  Martyn  (Neb.), 
17-659. 

Powers  of  state  corporation  commis- 
sion. —  Under  the  provision  of  the  Vir- 
ginia constitution  that  in  all  matters  per- 
taining to  the  public  visitation,  regulation, 
or  control  of  corporations  which  are  within 
the  jurisdiction  of  the  state  corporation  com- 
mission the  commission  shall  have  the  pow- 
ers and  authority  of  a  court  of  record,  the 
commission,  in  a  proceeding  instituted  by  the 
commonwealth  to  compel  a  railway  company 
to  obey  a  statute  fixing  the  maximum  rate 
to  be  charged  for  passenger  tickets,  must  pass 
judicially  on  any  questions  properly  raised, 
including  questions  as  to  the  constitutional- 
ity of  the  statute.  Commonwealth  v.  Atlantic 
Coast  Line  R.  Co.   (Va.),  9-1124. 

Excessive  fines  and  penalties.  —  The 
Minnesota  statutes  fixing  the  freight  and  pas- 
senger rates  of  railroad  companies  and  mak- 
ing each  violation  by  a  railroad  company  of 
the  freight  rate  act  a  misdemeanor  for  which 
the  ofiBcers,  directors,  agent,  and  employees 
of  the  company  are  subject  to  imprisonment 
in  the  county  jail  for  a  period  not  exceeding 
ninety  days,  and  making  the  sale  of  each 
ticket  in  violation  of  the  passenger  rate  act 
a  felony  for  which  the  offending  agent  is  sub- 
ject to  a  fine  not  exceeding  five  thousand  dol- 
lars or  Imprisonment  in  the  state  prison  for 
a  period  not  exceeding  five  years,  or  both 
fine  and  imprisonment,  and  also  rendering 
the  company  itself  liable  to  large  fines,  deny 
the  company  the  equal  protection  of  the  laws 
and  operate  as  a  taking  of  its  property  with- 
out due  process  of  law,  since  the  statutes 
allow  a  hearing  upon  the  constitutionality  of 
the  rate  regulations  only  upon  a  violation 
thereof,  in  which  case  the  company  and  its 
agents  would  incur  the  risk  of  being  subjected 
to  the  severe  fines  and  penalties  provided  by 
the  statutes  in  case  the  regulations  should  be 
sustained.     Ex  p.  Young   (U.  S.),  14-764. 

Presumption    of    validity    of    statute. 

—  An  act  of  a  state  legislature  fixing  freight 
and  passenger  rates  for  railroads  is  to  be 
regarded  as  prima  facie  valid,  and  the  burden 
rests  upon  a  railroad  to  prove  the  contrary. 
In  re  Young  (U.  S.),  14^764. 

c.  Interstate  commerce  act. 

Prohibition  of  preferences.  —  The  in- 
terstate commerce  act  doe.?  not  prohibit  the 
giving  of  all  preferences  and  advantages,  or 
the  production  of  all  prejudices  and  disad- 
vantages, but  only  those  that  are  undue  and 
unreasonable.  Gamble-Eobinson  Commission 
Co.  V.  Chicago,  etc.,  R.  Co.  (U.  S.),  16-613. 

Prejudice  not  undue  or  unreasonalile. 

—  The  fact  that  a  carrier,  for  the  purpose 
of  injuring  the  business  of  a,  consignee,  or 
harassing  it,  subjects  it  to  a  prejudice  or 
disadvantage  which  is  neither  undue  nor  un- 
reasonable, does  not  change  the  nature  of  the 
prejudice  or  disadvantage  or  create  any  cause 
of  action  therefor.  Gamble-Robinson  Com- 
mission Co.  r.  Chicago,  etc.,  R.  Co.  (U.  S.), 
16-613. 

PemnnA  for  prepayment  qf  tvei0x%. 


—  A  common  carrier  has  the  right  under  the 
common  law  to  demand  the  prepayment  of 
charges  for  freight  of  one,  and  to  give  credit 
for  them  to  another  similarly  situated;  and 
an  interstate  common  carrier  is  free  to  exer- 
cise all  his  rights  under  the  common  law  to 
the  full  extent  to  which  such  exercise  has 
not  been  made  unlawful  by  the  interstate 
commerce  act.  Gamble-Robinson  Commis- 
sion Co.  V.  Chicago,  etc.,  E.  Co.  (U.  S.), 
16-613. 

An  interstate  carrier  does  not  subject  a 
consignee  to  an  undue  or  unreasonable  preju- 
dice or  disadvantage  under  section  3  of  the 
interstate  commerce  act  by  exacting,  after 
due  notice  to  such  consignee,  the  prepayment 
of  charges  for  transportation  of  all  property 
consigned  to  it,  while  it  does  not  require 
charges  to  be  paid  in  advance  on  freight 
consigned  to  others  similarly  situated.  Gam- 
ble-Robinson Commission  Co.  v.  Chicago,  etc., 
R.  Co.   (U.  S.),  16-613. 

A  complaint  alleging  that  the  plaintiff  is 
a  corporation  engaged  in  buying,  selling,  and 
dealing  for  commissions  in  fruit,  vegetables, 
and  dairy  products  at  Minneapolis,  and  hav- 
ing offices  at  St.  Paul,  Rochester,  and  Man- 
kato  in  Minnesota,  and  Aberdeen  in  South 
Dakota;  that  the  defendant  is  a.  common 
carrier  having  railroad  stations  at  those 
towns,  and  lines  of  railroad  through  those 
states  and  adjoining  states;  that  it  is  the 
custom  and  usage  of  such  carriers,  and  of 
the  defendant,  for  the  terminal  carrier  to 
advance  the  charges  of  connecting  lines  upon 
freight  consigned  to  parties  at  those  stations, 
to  transport  the  freight  and  deliver  it  to  the 
consignees,  to  receive  freight  at  its  stations 
and  to  transport  and  deliver  it  to  the  con- 
signees, to  hold  the  bills  until  the  questions 
regarding  the  correctness  of  the  charges  on 
its  lines  and  on  the'  connecting  lines  have 
been  adjusted,  and  then  to  collect  the  bills 
of  the  consignees;  and  that  from  a  bad  mo- 
tive the  defendant,  after  notice,  refused  to 
advance  charges  to  connecting  lines,  and  to 
receive  and  transport  freight  consigned  to  the 
plaintiff,  unless  the  charges  upon  it  for 
transportation  were  prepaid,  while  it  con- 
tinued to  give  credit  to  other  consignees  simi- 
larly situated,  according  to  the  usage  and 
custom,  does  not  show  that  the  plaintiff  has 
been  subjected  to  undue  or  unreasonable 
prejudice  within  the  meaning  of  the  inter- 
state commerce  act.  Ramble-Robinson  Com- 
mission Co.  V.  Chicago,  etc.,  R.  Co.  (U.  S.). 
16-613. 

3.  Dttty  to  PtJBNiSH  Teanspoetation  and 
Shipping  Facilities. 

Accommodations  for  steerage  pas- 
sengers on  vessels.  —  Steerage  passengers 
are  entitled  to  recover  damages  from  the 
owner  of  the  vessel  where  they  are  not  fur- 
nished with  sleeping  accommodations  or 
proper  food,  and  are  compelled  to  occupy  the 
.iteerage  with  a  large  number  of  drunk  and 
disorderly  persons  who  keep  the  place  in  a 
filthy  condition,  which  the  officers  of  the 
vessel    make   iio   effective    effoTt   tp    remedy, 
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Northwestern  Steamship  Co.  v.  Kansom  (U. 
S.),  20-1015. 

Contract  to  furnisli  oars.  ^  A  conver- 
sation between  a  shipper  and  the  agent  of  a 
carrier  amounting  to  an  agreement  that  the 
carrier  will  furnish  the  shipper  a,  cattle  car 
at  a  certain  time  and  place  to  be  used  for  the 
transportation  of  the  former's  live  stock,  is 
not  merged  in  or  superseded  by  the  written 
live  stock  contract  of  the  carrier,  the  subject- 
matter  of  which  is  the  extent  of  the  obliga- 
tions of  the  carrier  after  the  delivery  of  the 
animals  to  it  for  conveyance  to  their  destina- 
tion, and  whicli  is  designed  solely  to  limit 
the  liability  of  the  carrier  after  the  business 
of  transportation  has  begun.  Clark  v.  Ulster, 
etc..  R.  Co.   (N.  Y.),  12-883. 

Mutuality  of  obligation.  —  The  request 
of  a  shipper  to  the  agent  of  a  carrier  that 
the  carrier  will  furnish  him  a  live-stock  car 
at  a  certain  time  and  place  and  the  promise 
of  the  agent  to  comply  with  such  request  is 
a  contract  which  is  not  void  for  want  of 
mutuality,  on  the  theory  that  such  request 
imposes  no  legal  obligation  on  the  shipper 
to  furnish  the  stock  for  shipment  or  com- 
pensate the  carrier  for  its  trouble  and  ex- 
pense in  furnishing  the  car  in  case  he  fails 
to  make  use  of  it.  Clark  v.  Ulster,  etc.,  E. 
Co.  (N.  Y.),  12-883. 

Freight  congestion  as  excuse  for 
failure  to  fumisb  oars.  —  It  is  a  ques- 
tion for  the  jury  whether  in  a  given  case  a 
freight  company  made  it  impossible  for  a 
railroad  company  to  furnish  a  shipper  with 
cars  under  the  Minnesota  statute  (Laws 
1907,  c.  23,  §  11)  making  railroad  companies 
liable  in  damages  for  failure  to  furnish  cars 
unless  the  failure  results  from  a  cause  "  not 
within  the  power  of  the  railroad  company  to 
prevent."  Hardwick  Farmers  El.  Co.  v. 
Chicago,  etc.,  K.  Co.    (Minn.),   19-1088. 

Reciprocal  demurrage.  —  The  Minne- 
sota statute  (Laws  1907,  c.  23,  §  11)  pro- 
viding for  reciprocal  demurrage  for  failure 
to  furnish  railroad  cars  is  a  valid  exercise 
of  the  police  power,  and  is  not  an  unlawful 
attempt  to  regulate  interstate  commerce  in 
the  absence  of  legislation  by  Congress  on  the 
subject.  Hardwick  Farmers'  El.  Co.  v. 
Chicago,  etc.,  E.  Co.   (Minn.),  19-1088. 

Under  the  Mississippi  statute  providing 
that  the  railroad  commission  "may  fix  all 
charges  and  shall  supervise  and  regulate  all 
.  .  .  car  service  associations  or  other  asso- 
ciations governing  or  controlling  cars  or 
rolling  stock  of  railroads,"  the  commission 
has  power  to  make  rules  originating  charges 
for  demurrage  and  reciprocal  demurrage, 
with  a  view  to  the  interest  of  the  public  at 
large  in  facilitating  the  handling  of  freight, 
independent  of  any  support  in  the  common- 
law  doctrine  of  demurrage.  Yazoo,  etc.,  R, 
Co.  V.  Keystone  Lumber  Co.   (Miss.),  13-960. 

The  rule  of  the  Mississippi  railroad  com- 
mission that  "  when  cars  are  properly  loaded, 
and  shipping  instructions  given,  the  railroad 
agent  must  immediately  issue  tfills  of  lading 
therefor;  and  if  said  car  or  cars  are  detained 
or  held,  ?ind  not  carried  forward  within 
twenty-four   hours   thereafter,   said   railroad 


company  shall  be  liable  to  said  shipper  for 
the  payment  of  one  dollar  per  car  for  each 
day,  or  fraction  of  a  day,  that  said  car  or 
cars  thus  detained  or  held,"  was  adopted  with 
reference  to  car  associations  operating  in  tlie 
state  of  Mississippi,  and  not  elsewhere,  and 
raises  no  question  of  interference  with  inter- 
state commerce.  Yazoo,  etc.,  R.  Co.  v.  Key- 
stone Lumber  Co.   (Miss.),  13-960. 

Attorneys'  fees  in  action  for  demur- 
rage. —  The  provision  of  a  statute  for  re- 
ciprocal demurrage  for  failure  to  furnish 
railroad  cars,  and  that  railroad  companies 
shall  be  liable  for  attorney's  fees  in  actions 
by  shippers  under  the  statute,  is  not  invalid 
because  it  imposes  a  charge  on  carriers  and 
not  on  debtors  generally,  the  statute  being  a 
proper  exercise  of  the  police  power  of  the 
state,  and  not  a  denial  of  equal  protection  of 
the  laws.  Hardwick  Farmers'  El.  Co.  v. 
Chicago,  etc.,  E.  Co.   (Minn.),  19-1088. 

4.  Cabbiebs  of  Goods. 
a.  Delivery  of  goods  to  carrier. 

Duty  of   carrier  to   receive   goods.  — 

The  common-law  obligation  of  a  carrier  by 
sea  is  to  receive  goods  which  it  is  able  and 
accustomed  to  carry,  in  the  order  of  their 
tender,  without  preference  to  any  shipper. 
Ocean  Steamship  Co.  v.  Savannah  Locomo- 
tive, etc.,  Co.   (Ga.),  15-1044. 

A  common  carrier  by  sea  cannot  lawfully 
reject  some  goods  which  it  professes  to  carry, 
and  afterwards  receive  and  transport  other 
goods,  where  at  the  time  of  the  tender  there 
is  room  in  the  vessel  for  the  rejected  goods, 
and  the  safety  of  the  vessel  will  in  no  wise 
be  imperiled.  Ocean  Steamship  Co.  v.  Savan- 
nah Locomotive,  etc.,  Co.  (Ga.),  15-1044, 

Goods  in  excess  of  capacity.  —  At 
common  law  a  carrier's  duty  to  carry  is 
limited  to  its  facilities  for  transportation. 
A  navigation  company,  whose  charter  con- 
fers no  power  of  eminent  domain,  and  im- 
poses no  public  duties,  is  not  to  be  classed 
as  a  public  or  g«asi-public  institution,  and 
is  not  bound  to  provide  sufficient  facilities  to 
carry  all  goods  which  may  be  offered  to  it. 
It  may  decline  to  receive  goods  for  transpor- 
tation in  excess  of  its  carriage  capacity. 
Ocean  Steamship  Co.  v.  Savannah  Locomo- 
tive, etc.,   Co.    (Ga.),   15-1044. 

Booking  of  freigbt  in  advance.  —  The 
carrier's  common-law  obligation  of  serving 
the  public  impartially  in  the  receipt  and 
transportation  of  goods  does  not  inhibit  a 
carrier  by  sea  from  making  "  bookings "  of 
freight  —  that  is,  from  mailing  specific  ar- 
rangements for  the  transportation  of  goods 
by  a  particular  vessel,  in  advance  of  its  sell- 
ing day — 'provided  this  privilege  is  extended 
impartially  to  all  patrons,  or  if  the  grant  of 
this  privilege  to  shippers  of  one  commodity 
does  not  interfere  with  the  carrier's  discharge 
of  duty  to  the  shippers  of  other  commodities 
with  respect  to  the  receipt  and  transporta- 
tion of  their  goods.  The  same  niles  wliich 
govern  a  carrier  by  sea  in  the  reception  of 
goods  for  transportation  apply  to  the  car- 
rier's engagements  to  transport  by  a  partici\-. 
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l.ar  vessel,  or  within  a  specified  limit  of  time. 
Ocean  Steamship  Co,  v.  Savannah  Locomo- 
tives etc.,  Co.  (6a.),  15-1044. 

Bight  to  select  oharaoter  of  goods.  — 

A  carrier  which  is  not  a  public  institution 
may  select  the  character  of  the  goods  it  pro- 
poses to  earryj  or  discontinue  to  carry  a  par- 
ticular commodity.  Ocean  Steamship  Co.  v. 
Savannah  Locomotive,  etc.,  Co.  (Ga.), 
1. 5-1044. 

Right  of  carrier  as  against  owner.  — 
If  a  person  not  the  owner  of  property  or  en- 
titled to  its  possession  takes  it  and  delivers 
it  to  a  railroad  for  shipment,  the  true  owner, 
who  is  no  party  to  the  contract,  may,  before 
delivery  by  the  carrier,  demand  and  reclaim 
his  property;  and  as  against  an  acti=on  of 
trover  brought  for  that  purpose  against  the 
carrier  by  the  true  oWner;  it  furnishes  n'o 
defense  tlftt  the  carrier  refused  to  recognize 
his  title  or  right  and  carried  and  delivered 
the  property  in  accordance  with  the  ship- 
ment. Georgia  R.,  etc.,  Co-,  v.  Haas  (Ga.), 
9-667. 

b.  Transportation  and  delivery  to  consignee. 

( 1 )   Wh'at  constitutes  delivery. 

When  merchandise  has  been  brought  to  the 
place  of  its  destination  by  a  common  carrier, 
and  the  consignee  or  his  agent  presents  the 
bill  of  lading  to  the  carrier  and  receipts  for 
all  the  merchandise,  there  is  a  delivery  to 
the  consignee  of  all  the  merchandise,  though 
a  part  of  it  is  left  on  the  premises  of  the 
carrier.  State  t-.  Intoxicating  Liquors, 
(Me.),  20-668, 

(2)   belay  in  transportation. 

Duty  t*  transport  promptly.  —  It  is 

the  duty  of  a  common  carrier  to  whom  goods 
are  delivered  for  transportation  to  forward 
them  promptly  and  without  unreasonable 
delay  to  their  destination.  Bibb  Broom  Corn 
Co.  r.  Atchison,  etc.,  R.  Co.   (Minn.),  3-450. 

At  times  of  extraordinary  demand.  — 
A  railroad  company,  as  a  common  carrier, 
mvist  furnish  such  facilities  for  the  transpor- 
tation of  freight  as  will  meet  the  ordinary 
demands  of  the  public,  but  it  is  not  bound  to 
anticipate  or  provide  in  advance  for  an  un- 
usual iiiflux  of  freight  such  as  arises  froto 
an  excessive  crop  of  Cotton  greater  than  the 
estimates  made  eithter  by  the  railroad  or  by 
experts  most  fakniliar  with  crop  conditions; 
and  in  an  action  for  damages  against  a  car- 
rier for  failing  promptly  to  transport  cottdii 
accepted  for  shipment,  the  exclusion  of  evi- 
dence showing  the  extraordinary  demands 
made  upon  the  defendant's  facilities  ard  the 
defendant's  efforts  to  meet  them  is  erroneous. 
Yazoo,  etc.,  E.  Co.  v.  Blum   (Miss.),  11-272. 

Notice  of  probahle  injury.  —  Common 
ca»Tiers  are  supposed  to  ta!:e'  notice  of  such 
natural  events  as  fire  familiar  to  ordinary 
people."  They  will  be  held  to  a  knowledge  of 
see'd'time  and  harvest,  and  of  the  general 
customs  relating  thereto  in  the  territory 
\*'here  they  do  business.  Hence,  in  an  action 
against  a    carrier  for   delay  in   the  deliv(<r;\; 


of  threshing  machines  received  by  it  from  thi6 
manufacturer  thereof  for  shipment  to  the 
implement  dealej;  the  carrier  will  be  deemed 
to  have  had  notice  that  such  machines,  if  not 
already  sold;  were  intended  for  immediate 
sale  by  the  eonsigneej  and  that  a  delay  in 
delivery  until  the  entire  threshing  season  had 
passed  would  defeat  the  purpose  of  the  ship- 
ment. Missouri  Pacific  R.  Co.  v.  Peru-Van 
Zandt  Implement  Co.  (Kan.),  9-790. 

Bight  of  consignee  to  sue.  —  When 
property  has  been  consigned  by  a  general 
owner  to  an  agent  who  has  a  special  interest 
therein  as  factor  or  commission  agent,  and 
the  goods  so  consigned  are  negligently  de- 
layed in  transit  and  converted  by  the  eair- 
rier,  so  that  sales  thereof  previously  made 
by  the  consignee  are  canceled  and  lost,  such 
consignee  may  maintain  an  action  in  its  own 
name  against  the  carrier  for  the  recovery  of 
damages  on  account  of  such  lost  commission, 
and  also  for  the  value  of  the  property  coa- 
v:erted.  Missouri  Pacific  R.  Co.  v.  Peru-Van 
Zandt  Implement  Co.   (Kan.),  9-790. 

(3)  Delivery  ^p  wrong  person. 

Fraud    or    mistake    as    defebse.   -^   A 

carrier  acts  at  its  peril  in  making  a  delivery 
of  goods,  and  no  circumstances  Of  frauds  or 
mistake,  or  imposition  will  excuse  a  delivery 
to  a  person  other  than  the  consignee. 
Southern  R.  Co.  i;.  Webb  (Ala.),  5-97.  '" 
Instructions  by  unauthorized  ageut 
of  shipper.  — ;  The  liability  of  a  comition 
carrier  for  delivery  of  goods  to  a  person 
other  than  the  consignee  as  affected  by  irt- 
structlons  6f  an  unauthorized  agent  of  the 
shipper.  Southern  R.  Co.  v.  Webb  (Ala.), 
5-97. 


c.  Bills  of  lading. 

Negotiability.  —  The  Washington  stat- 
ute making  a  bill  of  lading  Negotiable  hy 
indorsement  does  not  make  the  instrument 
negotiable  in  the  same  sense  as  promissoty 
notes,  bills  of  exchanges  or  other  commercial 
paper,  but  simply  makes  an  indorsement 
effective  for  the  purpose  of  transferring  the 
property  represented  by  the  bill  of  lading. 
Roy  and  Roy  v.  Northern  Pacific  R.  Co. 
(Wash.),  7-728.' 

Issuance  -without  receipt  of  goods.  — 
An  agent  of  ■  a  carrier  of  goods  has  no  Au- 
thority to  issue  bills  of  lading  without  actu- 
ally receiving  the  goods,  and  a  bill  of  lading 
so  issued  through  fraud  or  mistake  cannot 
bind  the  carrier,  even  as  to  an  innocent  trahs- 
feree  or  pledgee  or  bona  fide  purchaser  of  the 
bill,  as  the  receipt  of  the  goods  lies  at  the 
foundation  of  the  contract  to  carry  and  de- 
liver, and  there  can  be  no  such  contract  un- 
less the  goods  are  actually  received.  Roy 
and  Roy  v.  Northern  Pae.  R.  Co.  (Wash.) 
7-728.  , 

d.  Loss  of  or  injury  to  goods. 

(1)   In  general. 

Act  of  God.  —  The  negligent   delay  of  a 

■  carrier  in  moving  goods  intrusted  to  it  for 

transportation,    not    so    unreasonable    as    to 
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amount  to  a  conversion,  will  not  render  it 
liable  for  the  loss  of  such  goods  after  they 
have  been  carried  to  their  destination  if  they 
are  there  •  destroyed  by  an  act  of  God  before 
delivery.  Rodgers  v.  Missouri  Pacific  R.  Co. 
(Kan.),  12-441. 

Tort  committed  by  the  insane  agent  of  a 
carrier  held  not  to  be  an  act  of  God  so  as  to 
excuse  the  carrier.  Central  of  Georgia  R.. 
Co.  V.  Hall  (Ga.),  4-128. 

In  Georgia  it  is  the  general  rule  that  in 
order  to  avail  himself  of  the  act  of  God  as 
an  excuse,  the  burden  is  on  the  common 
carrier  to  establish  not  only  that  the  act  of 
God  ultimately  occasioned  the  Ipss  but  that 
his  own  negligence  did  not  contribute  thereto. 
Central   of   Georgia   R.    Co.    r.    Hall    (Ga.), 

4r-128. 

A  carrier  of  goods  is  liable  for  their  loss 
or  injury  in  the  course  of  transportation 
by  reason  of  an  extraordinary  flood  which  in 
itself  constitutes  an  act  of  God,  where  the 
damage  would  not  have  occurred  but  for  the 
negligent  delay  of  the  carrier  in  the  trans- 
portation of  the  goods.  Green- Wheeler  Shoe 
Co.  V.  Chicago,  etc.,  R.  Co.   (Iowa),  8-45. 

Where  a  carrier  delays  unreasonably  in 
forwarding  goods  delivered  to  it  for  ship- 
ment,, and  the  goods  are  destroyed  during 
this  delay,  the  carrier  is  liable  for  the  loss, 
notwithstanding  the  fact  that  the  goods  are 
destroyed  by  an  act  of  God,  such  as  a  cyclone. 
Alabama  Great  Southern  R.  Co.  v.  Quarles 
(Ala.),  8-308. 

Misrepresentation  as  to  character  of 
value  of  goods.  —  Liability  of  a  carrier  of 
goods  for  the  loss  of  a  package,  the  contents 
of  which  have  been  misrepresented.  Bottum 
V.  Charleston,  etc.,  R.  Co.  (S.  Car.),  5-118. 

Goods  seized  under  police  regulations. 
—  Where  a  carriei-,  from  whose  possession 
goods  are  taken  by  judicial  process  under 
police  regulations,  notifies  tTie  shipper  of  the 
seizure  in  time  for  the  latter  to  contest  the 
right  to  destroy  the  goods,  and  the  shipper 
informs  the  carrier  of  his  intention  to  make 
such  contest,  the  carrier  is  relieved  from 
further  responsibility,  and  is  not  liable  if  a 
judgment  ordering  the  destruction  of  the 
goods  is  subsequently  rendered.  An  answer 
stating  these  facts  does  not  indicate  such  con- 
sent, connivance,  or  fraud  on  the  part  of  the 
carrier  as  would  render  it  liable  to  the  ship- 
per. American  Express  Co.  v.  Mullins  (U. 
S.),  15-536. 

In  reviewing  a  decision  of  a  lower  court  in 
an  action  against  a,  carrier  for  permitting  the 
seizure  and  destruction  of  the  goods  by  judi- 
cial process,  the  federal  supreme  court  will 
determine  for  itself  whether  there  is  any- 
thing in  the  record  which  shows  such  con- 
sent, connivance,  or  fraud  on  the  part  of  the 
carrier  as  would  render  it  liable  to  the  ship- 
per. American  Express  Co.  v.  Mullins  (U. 
S.),  15-536. 

Delivery  prevented  by  quarantine 
regulation.  —  Where  a  carrier  of  goods  is 
sued  by  the  consignor  for  failure  to  deliver 
tlie  goods,  and  interposes  the  defense  that  de- 
livery was  prevented  by  the  enforcement  of  a 
quarantine   regulation  by   the  municipal    au- 


thorities, it  must  show,  in  o^'der  to  escape 
liability,  not  only  that  it  was  ordered  by  the 
authorities  not  to  deliver  the  goods,  and 
acted  on  such  order  alone,  hxrt,  further,  that 
the  authorities  were  prepared  to  enforce  the 
order  by  force,  if  necessary,  and  that  it 
yielded  obedience  to  the  order  because  of  that' 
fact.  In  such  a  case'  the  carrier  need  not  go 
to  the  extent  of  actual  collision  with  force 
marshaled  by  the  authorities  to  enforce  the 
regulation,  but  it  must  show  that  its  action 
in  failing  or  refusing  to  deliver  the  goods 
was  due  to  such  force  existing  and  capable 
of  controlling  its  actions.  When  that  is 
shown,  the  carrier  cannot  be  held  liable. 
Alabama,  etc.,  R.  Co.  v.  Tirelli  ( Misss ) , 
17-879. 

Liability  as  between  charter  and 
owner  of  vessel.  —  The  charterer  of  a  ves- 
sel, and  not  the  owner,  is  liable  to  a  con- 
signee for  loss  resulting  from  the  failure  to 
exercise  reasonable  care  in  selecting,  a  suit- 
.ible  place  upon  which  to  deposit  the  cargo 
upon  its  discharge,  where  the  charter-party 
gives  the  charterer  the  absolute  right  to 
select  the  place  for  the  discharge  of  the  cargo 
and  provides  that  the  chfjrterer  shall  indem- 
nify the  owner  against  all  liabilities  that 
may  arise  from  the  signing  of  bills  of  lading, 
notwithstanding  the  fact  that  it  also  pro- 
vides that  the  vessel  shall  always  lie  safely 
afloat  at  any  tide.  Rosenstein  v.  Voeemann 
(N.  Y.),  6-13.  ,      . 

loss  due  to  prior  delay.  —  If  a  carrier 
negligently  and  carelessly  delays  a  shipment 
of  goods  delivered  to  it  for  transportation 
and  the  goods  are  overtaken  in  transit  and 
damaged  by  an  act  of  God,  which  would  not 
have  eaused  damage  had  there  been  no  delay, 
the  carrier  is  liable  even  though  the  act  of 
God  could  not  reasonably  have  been  antici- 
pated. Neglect  and  unreasonable-  delay  is 
such  a  proximate  or  concurring  cause  as 
renders  a  carrier  liable.  This  rule  applies 
whether  the  goods  in  their  nature  are  perish- 
able or  nonperishable.  Bibb  Broom  Corn  Co. 
V.  Atchison   (Minn.),  .3-450. 

Corporations  and  persons  liable.  — 
If  a  lessee  of  the  property  and  franchises  of 
a  railroad  company,  in  the  operation  of  its 
cars  and  the  exercise  of  its  franchise  as  a 
common  carrier,  commits  a  conversion  of 
property,  the  lessor  may  be  held  liable  there- 
for, in  the  absence  of  legislative  provision  to 
the  contrary.  Georgia  R.,  etc.,  Co.  v.  Haas 
(Ga.),  9-677. 

(2)    Perishable  goods. 

Failure  to  ice  cars.  —  A  carrier  of  goods 
is  required  to  use  proper  care  for  the  protec- 
tion and  preservation  of  perishable,  property 
which  it  accepts  for  transportation,  and  is 
bound  to  ice  the  cars  in  which  such-  property 
is  shipped  when  icing  is  necessary  to  enable 
it  to  take  proper  care  of  the  projjerty. 
Brennison  v.  Pennsylvania  R.  Co.  (Minn.'i, 
10-169.  , 

Weight  and  snfi^ciency  of  evidence. 
—  Evidence  reviewed,  in  an  notion  againat  a 
carrier  to  recover  damages  for  depreciation 
in  value  of  a  car  of  friiit,  and  held  not  to 
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justify  the  appellate  court  in  setting  aside 
the  finding  of  the  trial  court  that  the  injury 
was  due  to  the  negligence  of  the  carrier. 
Brennison  v.  Pennsylvania  E.  Co.  (Minn.), 
10-169. 

Evidence  that  a  carrier  in  transporting  a 
car  of  perishable  freight  in  warm  weather 
took  double  the  time  which  should  have  been 
taken  is  sufficient  to  show  negligence.  Bibb 
Broom  Corn  Co.  v.  Atchison,  etc.,  K.  Co. 
(Minn.),  3-450. 

(3)  Failure  to  furnish  suitable  cars. 

Dnty  of  carrier.  —  It  is  the  duty  of  a 
carrier  to  furnish  cars  suitable  for  the  ship- 
ment of  a  particular  commodity  undertaken 
to  be  conveyed,  and  if  injury  results  to  such 
commodity  from  the  unsuitableness  of  the 
cars  for  the  shipment  thereof,  the  carrier  is 
liable.  F.  D.  Forrester  &  Co.  v.  Southern  R. 
Co.   (N.  Car.),  15-143. 

Ventilated  oars.  —  Where  it  appears  that 
a  ventilated  car  is  the  only  safe  means  of 
transporting  dried  apples,  a  carrier  which, 
having  undertaken  to  transport  such  apples, 
carries  them  in  an  ordinary  box  car,  is  liable 
for  the  damage  resulting  from  the  unsuitable- 
ness of  such  car  for  such  shipment.  F.  D. 
Forrester  &  Co.  v.  Southern  R.  Co.  ( N.  Car. ) , 
15-143. 

The  mere  fact  that  the  shipper  knows  that 
such  apples  are  shipped  in  a  box  car  does  not 
relieve  the  carrier  from  liability.  F.  D.  For- 
rester &  Co.  V.  Southern  R.  Co.  (N.  Car.), 
15-143. 

Shipper  selecting  unsnitable  oar.  — 
An  agreement  between  a  consignor  and  a  car- 
rier that  the  former  may  select  from  among 
the  cars  delivered  to  it  on  its  side  track 
such  cars  as  it  shall  deem  suitable  for  its 
shipments  is  not  contrary  to  public  policy; 
and  where  a  shipper  under  such  an  agreement 
selects  a  car  which  is  unsuitable  for  the 
transportation  of  its  goods,  the  carrier  is  not 
liable  to  the  consignee  for  injury  caused 
thereby  to  the  goods,  as  the  only  remedy  of 
the  consignee  is  against  the  consignor,  the 
contract  of  the  consignor  being  binding  on 
the  consignee.  Frolich  v.  Pennsylvania  Co. 
(Mich.),  4-1140. 

(4)    Loss  by  fire. 

While  common  carriers  of  goods  are  not 
considered  under  the  Louisiana  statute  in- 
surers against  loss  or  damage  by  fire,  they 
are  liable  unless  they  can  prove  that  such 
loss  or  damage  has  been  occasioned  by  acci- 
dental and  uncontrollable  events.  Lehman, 
Stern  4  Co.  v.  Morgan's  Louisiana,  etc.,  Co. 
(La.),  5-818. 

Where  cotton  on  a  railroad  platform  in 
course  of  delivery  has  been  damaged  by  fire, 
the  cause  of  which  is  not  shown  or  explained, 
proof  of  the  usual  and  ordinary  diligence  in 
such  cases  to  safeguard  cotton  will  not  avail 
the  carrier  as  a  defense.  The  carrier  must 
prove  that  the  fire  was  purely  accidental  and 
impossible  to  prevent.  Lehman,  Stern  &  Co. 
V.  Morgan's  Louisiana,  etc.,  Co.  (La.), 
5-818. 


(5)  Termination  of  liability. 

Carrier  by  water.  —  At  common  law,  a 
common  carrier  of  goods  by  water  from  port 
to  port  is  liable  as  an  insurer  until  the  goods 
are  delivered  to  the  consignee,  either  actually 
or  constructively;  and  in  order  to  constitute 
a  constructive  delivery  entitling  the  carrier 
to  relieve  itself  from  further  liability  by 
storing  the  goods  in  a  place  of  safety,  the 
carrier  must  give  the  consignee  notice  of  the 
arrival  of  the  vessel  at  the  place  of  docking 
and  must  give  him  reasonable  time  after 
arrival  for  the  removal  of  the  goods.  Rosen- 
stein  V.  Vogemann  (N.  Y.),  6-13. 

Notice  of  arrival  of  vessel.  —  The 
common-law  ability  of  a  common  carrier  of 
goods  by  water  as  an  insurer  until  the  goods 
are  delivered  to  the  consignee  is  not  limited 
by  a  provision  in  the  bill  of  lading  that  the 
goods  are  to  be  taken  from  the  ship  by  the 
consignee  directly  they  come  to  hand  in  the 
discharging  ship,  where  the  bill  of  lading  is 
silent  upon  the  question  of  notice  to  the  con- 
signee of  the  vessel's  arrival  and  place  of 
docking.  Rosenstein  v.  Vogemann  (N.  Y.), 
6-13. 

Where  a  common  carrier  of  goods  by  water 
from  port  to  port  unloads  goods  on  a  pier  at 
the  port  of  delivery  without  having  given  the 
consignee  sufficient  notice  of  the  arrival  of 
the  vessel  and  reasonable  time  to  appear 
and  take  charge  of  the  goods,  it  is  liable  as 
a,  common  carrier  for  the  loss  of  the  goods, 
resulting  from  the  collapse  of  the  pier,  irre- 
spective of  the  question  of  negligence  in  fail- 
ing to  select  a,  safe  place  to  unload.  Rosen- 
stein V.  Vogemann  (N.  Y.),  6-13. 

e.  Liability  as  warehouseman. 

After  reasonable  time  to  remove 
goods.  —  The  consignee  of  goods  is  entitled 
to  a  reasonable  time  after  being  notified  of 
the  arrival  of  the  goods  at  their  destination 
within  which  to  call  for  and  remove  them, 
and  during  such  time  the  carrier  holds  the 
goods  in  its  capacity  as  a  carrier,  but  after 
the  expiration  of  such  time  the  carrier's  lia- 
bility is  that  of  a  warehouseman  merely. 
United  Fruit  Co.  v.  New  York,  etc.,  Trans- 
portation Co.   (Md.),  10-437. 

Wbat  oonstitntes  reasonable  time  for 
removal.  —  Where  a  shipment  of  goods  ar- 
rives at  its  destination  early  one  morning, 
and  notice  of  the  arrival  is  given  the  con- 
signee before  noon  of  the  same  day,  the 
period  between  the  giving  of  the  notice  and 
the  close  of  business  hours  on  the  succeed- 
ing day  constitutes  ■  a  reasonable  time  for  the 
removal  of  the  goods  by  the  consignee,  and  on 
the  expiration  of  such  period  the  carrier's 
liability  becomes  that  of  a  warehouseman 
merely.  United  Fruit  Co.  v.  New  York,  etc.. 
Transportation  Co.  (Md.),  10-437. 

Goods  held  at  request  of  consignee. 
—  A  carrier  of  goods  is  liable  only  as  a  ware- 
houseman during  the  time  it  holds  goods  at 
their  destination  at  the  request  and  for  the 
convenience  of  the  consignee.  United  Fruit 
Co.  V.  New  York,  etc..  Transportation  Co. 
(Md.),  10-437. 
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Evidence  reviewed,  in  an  action  by  the 
consignee  of  goods  against  the  carrier  to  re- 
cover damages  for  their  destruction  in  a  fire 
not  due  to  the  carrier's  negligence,  and  held 
sufficient  to  show  that  at  the  time  of  their 
destruction  the  goods  were  being  held  at  the 
request  and  for  the  convenience  of  the  as- 
signee, and  under  an  agreement  that  they 
were  at  the  risk  of  the  owner,  and  that  there- 
fore the  carrier  is  not  liable.  United  Fruit 
Co.  r.  New  York,  etc..  Transportation  Co. 
(Md.),  10-437. 

f.  Limitation  of  liability. 

(1)    In  general. 

Bigbt  to  limit  liability.  —  A  carrier 
may  limit  by  special  contract  his  common- 
law  liability  and  may  thereby  exempt  him- 
self from  liability  for  a  loss  resulting  other- 
wise than  by  the  negligence  or  misfeasance 
of  himself  or  his  servants.  Eussell  v.  Erie 
R.  Co.   (N.  J.),  1-672. 

The  right  of  a  common  carrier  to  limit  by 
contract  its  common-law  liability  as  insurer 
and  its  liability  for  negligence.  Central  of 
Georgia  R.  Co.  v.  Hall  (Ga.),  4^128. 

ITegligence  on  o-wn.  line.  —  A  carrier 
of  goods  cannot  exempt  itself  from  liability 
for  its  own  negligence  on  its  own  line.  Allen, 
etc.,  Co.  V.  Canadian  Pacific  R.  Co.  (Wash.), 
7-i68. 

Negligence  of  connecting  carrier.  — 
When  a  carrier  undertakes  to  carry  goods 
marked  to  a  destination  beyond  its  own  line, 
it  cannot  stipulate  in  its  contract  that  it 
shall  be  liable  only  for  its  own  negligence. 
Allen,  etc.,  Co.  v.  Canadian  Pacific  E.  Co. 
(Wash.),  7-468. 

A  printed  stipulation  contained  in  a  bill 
of  lading  for  goods  shipped  to  a  destination 
on  the  line  of  a  connecting  carrier,  limiting 
the  liability  of  the  initial  carrier  to  loss  or 
damage  occurring  on  its  own  line,  does  not 
constitute  a  contract  and  therefore  is  not 
binding  on  the  shipper.  Allen,  etc.,  Co.  v. 
Canadian  Pacific  R.  Co.  (Wash.),  7-468. 

Consideration  for  limitation.  —  A 
railroad  company  as  a  common  carrier  of 
milk  is  under  a  public  duty  to  provide  rea- 
sonable facilities  for  the  transportation  of 
this  kind  of  freight,  including  care  during 
transportation,  and  it  is  a  question  of  fact 
whether  a  railroad  company  in  furnishing 
special  cars  with  icing  facilities  for  the 
transportation  of  milk  is  rendering  a  service 
not  required  of  it  as  a  common  carrier  so 
that  such  service  can  be  made  the  basis  of 
a  contract  limiting  its  liability.  Baker  v. 
Boston,  etc.,  R.  R.  (N.  H.),  12-1072. 

A  contract  between  a  sliipper  of  milk  and 
the  carrier  whereby  the  shipper,  in  considera- 
tion of  the  furnishing  of  special  milk  re- 
frigerator cars  by  the  carrier  agrees  to  em- 
ploy men  to  handle  the  milk  in  said  cars  and 
to  indemnify  the  carrier  against  liability  for 
injuries  to  such  employees,  is  unreasonable 
aiid  void,  unless  the  shipper  is  afforded,  in 
the  absence  of  special  contract,  the  oppor- 
tunity of  having  the  carrier  perform  its  full 
duty  as  a  common  carrier  or  some  reduction 


of  rates  is  made  as  a  consideration  for  the 
limitation  of  liability.  Baker  v.  Boston,  etc., 
R.  R.   (N.  H.),  12-1072. 

Construction  of  limitation.  —  The  pro- 
visions of  a  shipping  receipt  or  bill  of  lading 
limiting  the  carrier's  liability  and  prescrib- 
ing the  time  within  which  claims  for  dam- 
ages must  be  presented,  being  in  deroga- 
tion of  the  common  law,  are  to  be  strictly 
construed,  and  are  not  to  be  considered  as 
conditions  precedent  to  the  enforcement  of 
the  liability  of  the  carrier  unless  it  clearly 
appears  that,  such  was  the  intent  or  it  is  so 
specifically  stated.  Hoye  v.  Pennsylvania  R. 
Co.   (N.  Y.),  14-414. 

Failure  by  shipper  to  read  contract. 
—  A  shipper  of  goods  cannot  be  allowed  to 
testify  that  he  did  not  read  the  contract  of 
shipment,  which  was  at  a  reduced  rate  and 
contained  restrictions  upon  the  liability  of 
the  carrier,  nor  can  he  avoid  the  restrictions 
of  the  contract  unless  the  carrier's  agent  re- 
fused upon  demand  to  accept  the  shipment 
at  another  rate  under  a  contract  for  unre- 
stricted liability.  St  Louis,  etc.,  R.  Co. 
V.  Pearce   (Ark.),  12-125. 

Conflict  of  laivs.  —  A  contract  entered 
into  in  Illinois  exempting  a  common  carrier 
from  liability  for  loss  or  injury  not  resulting 
from  negligence,  in  the  case  of  a  through 
shipment  from  Illinois  to  Kentucky,  may  be 
set  up  as  a  defense  to  an  action  in  the  courts 
of  Kentucky  for  loss  and  injury  to  the  prop- 
erty while  in  transit,  when  the  contract  is 
valid  in  Illinois  and  the  loss  and  injury 
occurred  in  that  state,  in  spite  of  a  provision 
of  the  Kentucky  constitution  that  "  no  com- 
mon carrier  shall  be  permitted  to  contract 
for  relief  from  its  common-law  liability." 
Cleveland,  etc.,  R.  Co.  v.  Druien  (Ky.), 
4W102. 

(2)  Validity  of  particular  limitations. 

Agreement  as  to  value  of  goods.  —  A 

railway  company  has  the  right  m  its  ca- 
pacity as  a  common  carrier  to  make  with  a 
shipper  a  contract  of  affreightment  embrac- 
ing an  agreement  as  to  the  value  of  the  prop- 
erty to  be  transported,  and  in  such  case  tlie 
shipper  will  be  bound  in  the  case  of  loss  by 
the  agreed  valuation;  but  a  mere  general 
limitation  as  to  the  value  expressed  in  a  bill 
of  lading  will  not  exempt  a  negligent  carrier 
from  liability  for  the  true  value.  Central 
of  Georgia  R.  Co.  v.  Hall  (Ga.),  4-128. 

A  carrier  of  goods  cannot  limit  the  extent 
of  its  liability  for  negligence  by  an  agreed 
valuation,  in  consideration  of  a  reduced 
charge  for  carrying  a  package,  when  the 
agreed  valuation  is  greatly  less  than  the  real 
value  of  the  package,  though  the  contents  of 
the  package  or  the  value  of  the  contents  are 
not  disclosed  to  the  carrier.  Southern  Ex- 
press Co.  V.  Owens  (Ala.),  9-1143. 

Where  a  shipper  of  valuable  race  horses 
enters  into  a  special  contract  for  the  ship- 
ment of  the  horses  at  an  extremely  low  val- 
uation which  he  voluntarily  elects  to  place 
on  them  in  order  to  obtain  a  reduced  rate 
of  freight,  and  knowingly  signs  a  stipulation 
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that  the  liability  of  the  carrier  shall  be  lim- 
ited to  the  valuation  named,  although  he  has 
the  opportunity  of  shipping  the  horses  under 
m  ordinary  bill  of  lading  at  regular 
freight  rates  and  without  limitation  of  the 
larriers'  liability,  or  of  shipping  under  the 
special  contract  at  a  higher  valuation  by 
paying  a  proportionate  freight  rate,  the  con- 
tract is  not  one  limiting  the  liability. of  the 
jarrier  in  violation  of  a  statute  prohibiti9g 
m  anticipatory  contract  by  a  carrier  ex- 
onerating itself  from  liability  for  gross  neg- 
ligence, but  is  merely  one  in  which  the  valua- 
tion of  the  property  is  agreed  upon  for  the 
purpose  of  fixing  transportation  charges  and 
measuring  the  responsibility  of  the  carrier, 
a,ud  the  contract  is  valid  and  effectual  to  pro- 
tect the  carrier  from  liability  in  excess  of  the 
i^aluation  fixed,  even  for  gross  negligence. 
Donlou  V.  Southern  Pacific  Co.  (Cal.), 
12-1118. 

A  stipulation  in  an  express  receipt  that 
the  value  of  the  property  shipped  "  is  not 
Djore  than  iifty  dollars,  unless  a  greater 
i-alue  is  stated  herein,  and  that  the  com- 
pany shall  not  be  lialjle  in  any  event  for 
more  than  the  value  so  stated,  nor  fox  more 
than  fifty  dollars  if  no  value  is  stated 
herein,"  does  not  exempt  the  express  company 
from  liability  for  negligence,  but  merely  fixes 
1  basis  for  computing  the  amount  of  its  lia- 
bility, and  therefore  is  not  within  the  prohibi- 
tion of  the  Carmack  amendment  to  the  Hep- 
burn Act  (34  St.  L.,  c.  3591,  §  7,  Fed.  St. 
Ann.  1909  Supp.,  p.  273)  providing  that  "no 
30ntraet,  receipt,  rule,  or  regulation  shall  ex- 
empt "  any  common  carrier  from  liability 
'  for  any  loss,  damage,  or  injury,"  to  prop- 
erty received  for  transportation ,  to  another 
state. .  Bernard  v.  Adams  Express  Co. 
(Mass.),  18-351. 

Iiimitation  of  time  for  presentment 
of  claim.  —  A  common  carrier  and  a  ship- 
per rhay,  in  the  absence  of  fraud,  imposition, 
ftr  deception,  enter  into  a  valid  and  enforce- 
able special  agreement  requiring  the  shipper, 
in  case  of  loss  or  damage,  to  make  a  verified 
3laim  for,  damages  in  writing,  within  a  speci- 
Sed  time,  and  providing  that,  in  default 
thereof;  the  carrier  shall  not  be  liable,  pro- 
vided the  period  of  time  within  which  such 
slaim  shall  be  made  is,  under  all  the  cir- 
jumstauces  of  each  case,  a  reasonable  one. 
Pennsylvania  Co.  v.  Shearer  (Ohio),  9^15. 

A  provision  in  a  contract  for  the  shipment 
Df  live  stock,  that  no  recovery  be  had  for  any 
iamages  for  delay,  loss,  or  injury  to  the  live 
stock  covered  by  the  contract  unless  the 
shipper  shall  give  notice  of  the  claim  there- 
for within  one  day  after  the  delivery  of  the 
stock  at  the  place  of  destination,  to  the  end 
that  the  claim  may  be  investigated,  is  rea- 
sonable and  binding,  and  the  burden  is  upon 
the  claimant  to  show  that  the  notice  has 
been  given.  St.  Louis,  etc.,  E.  Co.  v.  Pearce 
(Ark.),  12-125. 

A  provision  of  a  shipping  receipt  or  bill  of 
lading  that  "  claims  for  lo.ss  or  damage  must 
be  made  in  writing  to  the  agent  at  point  of 
delivery  promptly  after  arrival  of  the  prop- 
erty,  and   if   delayed   for   more   than   thirty 


days  after  the  delivery  of  the  property  or 
after  the  time  for  the  delivery  thereof,,  no  car- 
rier shall  be  liable  in  any  event,"  is  not  a 
condition  precedent,  compliance  with  which 
must  be  established  by  the  plaintiff  in  an  ac- 
tion to  enforce  the  carrier's  liability,  but  is  a 
limitation  on  the  owner's  right  of  recovery 
which  must  be  treated  as  a  matter  of  defeftse, 
the  burden  of  pleading  and  proving  which  is 
on  the  defendant.  Hoye  v.  Pennsylvania  E. 
Co.   (X.  Y.),  14r-414.  . 

Bestriction  of  liability  to  goods 
properly  packed.  —  In  an  action  against  a 
carrier  to  recover  damages  for  injury  done  to 
goods  in  courts  of  transit,  the  proof  showed 
that  the  plaintiff  had  for  many  years  con- 
signed to  the  defendants  for  carriage  wooden 
cisterns  lined  with  lead,  which  were  fitted 
with  a  crossbar,  and  had  attached  a  lever 
which  projected  above  the  edge  of  the  cistern; 
they  wei'e  carried  by  the  defendants  unpacked 
at  the  ordinary  rate  of  carriage  and  at  com- 
pany's risk.  Many  of  the  crossbars  and 
levers  having  been  broken  in  transit,  owing, 
as  the  defendants  alleged,  to  their  brittle 
nature  and  to  their  not  being  protected  by 
packing,  the  defendants  gave  notice  in  1907 
that  they  were  not,  and  would  not  be,  car- 
riers of  certain  specified  damageable  goods 
(including  cisterns)  except  when  they  were 
properly  protected  by  packing.  After  the 
notice  the  plaintiff  continued  to  consign  cis- 
terns for  carriage  by  the  defendants,  but  the 
defendants  required  him  to  sign,  at  the  time 
of  sending,  a  special  consignment  note, 
headed  "  Consignment  note  for  damageable 
goods  when  not  protected  by  packing." 
The  consignment  note  contained  in  substance 
a  notice  that  the  defendants  would  not  carry' 
the  specified  damageable  goods  (a  list  of 
which  was  given)  at  company's  risk  except 
when  properly  protected  by  packing,  but  that 
the  sender  might  consign  them  not  so  pro- 
tected if  he  agreed  to  relieve  the  defendants 
from  liability  for  loss  or  injury,  except  on 
proof  that  it  arose  from  wilful  misconduct  on 
the  part  of  their  servants.  Then  followed  a 
form  of  agreement  by  which  the  sender  agreed 
to  the  above  terms  and  also  to  the  conditions 
on  the  back  of  the  consignment  note,  one  of 
which  conditions  was :  "  The  company  will  not 
be  liable  for  any  loss  of,  or  damage  to,  or 
delay  of  goods  resulting  from  their  not  being 
properly  protected  by  packing."  There  was 
no  alternative  rate  of  carriage.  Such  being 
the  proof,  it  was  held  by  Buckley,  L.  J.,  and 
Kennedy,  L.  J.  (Vaughan  Williams,  L.  J., 
dissenting),  that  the  goods  were  carried  by 
the  defendants  by  virtue  of  their  statutory 
obligation  under  section  2  of  the  railway  and 
canal  traffic  act,  1854,  to  aflford  reasonable 
facilities  for  the  carriage  of  traffic;  that  the 
requirement  of  packing  was  not  a  refusal  of 
reasonable  facilities;  and  that  the  condition 
imposed  on  the  carriage  of  unpacked  articles 
in  the  signed  consignment  note  was  a  just 
and  reasonable  condition  within  the  meaning 
of  section  7  of  that  act.  Sutcliffe  ».  Great 
Western  B.  Co.   (Eng.)-,  18-244. 

Waiving  damage  for  delay.  —  A  con- 
tract between  a  shipper  and  a  carrier  pro- 
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Tiding  that  the  former  waives  all  claim  for 
damages  by  reason  of  delay  In  furnishing 
cars,  .prior  to  the  signing  of  the  contract,  is 
unreasonable  and  unenforceable  where  the 
contract,  although  based  upon  a  reduced  rate, 
is  one  offered  to  all  shippers  alike,  regardless 
of  whether  they  assert  any  claim  to  prior 
damages.  St.  Louis,  etc.,  R.  Co.  v.  Pearce 
(Ark;),  12-125. 

(3)   Estoppel  to  enforce  limitation. 

Deviation  by  vessel.  —  A  deviation  of  a 
vessel  from  her  voyage  precludes  her  owners 
from  setting  up,  as  a  defense  to  an  action  for 
damage  to  goods  shipped,  a  stipulation  in 
the  bill  of  lading  exempting  them  from  lia- 
bility for  loss  arising  from  the  negligence  of 
stevedores  employed  by  them  to  discharge  the 
vessel's  cargo.  Joseph  Thorley  v.  Orchis 
Steamship  Co.   (Eng.),  7-281. 

Effect  of  deviation.  —  Where  merchan- 
dise is  delivered  to  a  railroad  company  under 
a  shipping  order  directing  its  delivery  to  a, 
steamship  company  for  transportation  by  a 
specified  route,  but  the  steamship  company 
issues  a  bill  of  lading  designating  a  different 
route  and  delivers  the  merchandise  to  a  con- 
necting carrier  which  transports  it  by  the 
route  specified  in  the  shipping  order  and  re- 
ceipt, instead  of  by  the  route  specified  in  the 
bill  of  lading,  and'  delivers  it  to  its  ultimate 
destination  without  requiring  the  surrender 
of  the  bill  of  lading,  as  required  by  a  pro- 
vision in  the  contract,  and  the  draft  for  the 
price  is  not  honored,  the  steamship  company 
becomes  liable  to  the  consignor  for  the  value 
of  the  merchandise,  notwithstanding  a,  pro- 
vision in  the  bill  of  lading  that  the  property 
was  to  be  delivered  to  the  connecting  carrier 
at  the  owner's  risk.  When  there  has  been  a, 
deviation  from  the  journey  prescribed  by  the 
contract,  the  carrier  cannot  avail  itself  of 
Such  a, provision  in  its  bill  of  lading  to  escape 
liability  for  the  loss  of  the  goods,  but  be- 
comes an  insurer.  Waltham  Mfg.  Co.  v.  New 
York,  etc..  Steamship  Co.   (Mass.),  17-837. 

g.  Lien  for  charges. 

Goods  'wrongfully  delivered  to  car- 
rier. —  A  carrier  acquires  no  right,  by  vir- 
tue of  its  employment  as  such,  to  hold  goods 
delivered  to  it  by  a  wrongdoer  to  whom  they 
do  not  belong,  until  the  charges  are  paid, 
against  the  claim  of  the  true  owner,  nor  has 
the  carrier  any  lien  on  the  goods  for  the 
transportation  charges.  Savannah,  etc.,  E. 
Ca  V.  Talbot   (Ga.),  3-1092. 

Iiien  to  secure  payment  of  demurrage. 
—  The  right  of  a  railroad  company  to  charge 
demurrage  for  the  failure  of  the  assignee  of 
goods  to  unload  the  same  from  the  car 
within  a  specified  time,  and  a  lien  of  the  com- 
pany to  secure  the  payment  of  demurrage 
charges.  Southern  R.  Co.  v.  Lockwood  Mfg. 
Co.   (Ala.),  4-12. 

In  the  absence  of  a  stipulation  in  the  con- 
tract to  the  contrary,  a  carrier  by  water, 
even  if  a  common  carrier,  has  no  lien  for  de- 
murrage on  goods  which  have  been  carried  by 
it  to  their  destination  and  have  not  been  re- 


ceived by  the  shipper  or  consignee  after  rea- 
sonable notice  has  been  given  to  receive  them; 
and  if  the  carrier  refuses  to  give  up  such 
goods  on  the  ground  that  it  has  such  a  lien, 
they  may  be  recovered  from  it  in  an  action  of 
replevin.  Nicolette  Lumber  Co.  v.  People's 
Coal  Co.  (Pa.),  5-387. 

Written  contract  as  ivaiver.  —  A 
written  contract  for  the  transportation  of 
goods  by  a  commpn  carrier  will  not  be 
deemed  to  waive  a  lien  upon  them  for  the 
charges  therefor  unless  it  contains  provisions 
inconsistent  with  the  assertion  of  such  lien 
or  unless  an  intention  to  make  such  waiver 
is  indicated  expressly  or  by  clear  implica- 
tion. Atchison,  etc.,  R.  Co.  v.  Hinsdell 
(Kan.),  13-981. 

Such  a  waiver  is  not  shown  by  recitals  in 
such  a  contract  that  all  pridr  agreements 
concerning  the  facilities  for  such  shipment 
or  concerning  the  transportation  of  such 
goods  or  such  shipment  are  merged  in  the 
written  contract,  and  that  the  written  con- 
tract contains  all  the  terms,  agreements,  and 
provisions  relating  in  any  manner  to  the 
transportation  of  such  goods.  Atchison,  etc., 
R.  Co.  V.  Hinsdell  (Kan.),  13-981. 

Extinguishment  by  injury  to  goods. 
—  Where  a  common  carrier  becomes  liable  to 
a  consignee  of  goods  for  injury  to  property 
while  in  transit,  and  the  amount  of  damages 
occasioned  by  such  injury  equals  or  exceeds 
the  freight  bill  on  the  damaged  goods,  the 
lien  of  the  carrier  is  'thereby  extinguished, 
and  the  consignee  is  entitled  to  the  possession 
of  such  goods  without  payment  of  freight; 
and  in  such  a  case  the  refusal  of  the  carrier 
to  deliver  the  goods  to  the  consignee  upon 
demand  constitutes  a  conversion.  Missouri 
Pacific  R.  Co.  V.  Peru- Van  Zandt  Implement 
Co.   (Kan.),  9-790. 

Extinguisliment  by  delay.  —  Wheii  a 
common  carrier  negligently  delays  the  de- 
livery of  goods,  so  that  the  damages  occa- 
sioned by  such  delay  exceed  the  amount  of 
the  freight  due  for  the  transportation  of 
such  goods,  the  consignee  may  rightfully  de- 
mand the  delivery  of  the  goods  withotit  pay- 
ment of  the  freight,  and  a  refusal  by  the 
carrier  to  surrender  possession  upon  such  de- 
mand is  wrongful,  and  amounts  to  a  con- 
version. Missouri  Pacific  R.  Co.  v.  Peru- 
Van  Zandt  Implement  Co.  (Kan.),  7-790. 

Termination  by  delivery  of  goods.  -^ 
Where  freight  charges  are  due  from  a  con- 
signor to  a  carrier  of  goods,  the  carrier's 
lien  for  charges  is  terminated  by  its  delivery 
of  the  goods  to  the  consignee  as  the  agent  of 
the  consignor,  notwithstanding  the  feohsignee 
promises  to  do  everything  in  his  ipower  to 
retain  the  goods  until  the  charges  are  paid. 
Lembeck  ^■>.  Jarvis  Terminal  Cold  Storage 
Co.   (N.  J.),  7-960. 

Where  a  carrier  delivers  goods  to  a  con- 
signee upon  his  promise  to  retain  possession 
of  them  until  the  freight  charges  are  paid  by 
the  consignor,  if  the  delivery  and  promise 
are  to  be  considered  as  making  the  consignee 
the  agent  of  the  carrier,  so  far  as  the  posses- 
sion of  the  goods  is  concerned,  then  the  lien 
for  freiglit  charges  is  terminated  upon  their 
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payment  by  the  consignor  to  the  consignee, 
as  payment  to  the  agent  is  payment  to  the 
principal.  Lembeck  v.  Jarvis  Terminal  Cold 
Storage  Co.    (N.  J.),  7-960. 

h.  Discrimination. 

Discrimination  as  to  shipping  facil- 
ities. —  In  an  action  by  a  shipper  of  lumber 
to  enjoin  a  carrier  by  sea  from  discriminat- 
ing against  shipments  of  lumber  in  favor  of 
shipments  of  cotton,  held  that  there  was  evi- 
dence authorizing  a  finding  that  the  defend- 
ant discriminated  against  the  plaintiff  in  the 
reception  and  transportation  of  lumber 
tendered  for  shipment,  and  that  the  trial 
court  did  not  abuse  its  discretion  in  granting 
an  ad  interim  injunction.  Ocean  Steamship 
Co.  V.  Savannah  Locomotive,  etc.,  Co.  (Ga.), 
15-1044. 

Discrimination  as  to  rates.  —  A  com- 
mon carrier  cannot  discriminate  between 
shippers  of  freight  over  its  lines  by  charging 
lower  rates  of  carriage  to  the  shippers  agree- 
ing to  reship  the  manufactured  product  of 
the  freight  by  the  same  line.  Hilton  Lumber 
Co.  V.  Atlantic  Coast  Line  E.  Co.  (N.  Car.), 
1-52. 

Under  the  Nebraska  statute  forbidding  dis- 
crimination in  freight  rates,  which  provides 
that  no  railroad  company  within  the  state 
shall  "  directly  or  indirectly  charge  to  or 
receive  from  any  person  or  persons,  or  asso- 
ciation or  corporation,  any  greater  or  less 
sum,  compensation,  or  reward  than  is  charged 
to  or  received  from  any  other  person  or  per- 
sons, association  or  corporation,  for  like  and 
contemporaneous  service  in  the  receiving, 
transporting,  storing,  delivering,  or  handling 
of  freight,"  and  which  also  provides  penal- 
ties for  the  violation  of  any  of  its  provisions, 
and  makes  the  offending  railroad  company 
liable  to  the  party  injured  for  all  damages 
sustained,  a  contract  between  a  railroad  com- 
pany and  a  shipper  to  transport  merchandise 
for  less  than  the  usual  and  regular  freight 
rates  is  void,  even  though  it  is  entered  into 
by  mistake  on  the  part  of  the  railroad  com- 
pany and  without  any  intention  of  discrim- 
inating against  other  shippers;  and  when  a 
railroad  company  which  has  entered  into 
such  a  contract  discovers  its  mistake  and 
exacts  and  is  paid  the  regular  rate,  the  ship- 
per cannot  recover  back  the  difference  between 
that  rate  and  the  contract  rate.  Haurigan 
V.  Chicago,  etc.,  E.  Co.   (Neb.),  16-450. 

i.  Connecting  carriers. 

( 1 )   Duties  and  liabilities  in  general. 

Statutes  regnlating  liability  between 
carriers.  —  A  statute  providing,  in  the  case 
of  several  connecting  railroads  under  dif- 
ferent companies,  where  goods  are  to  lie 
transported  over  more  than  one  railroad,  that 
each  company  shall  be  responsible  to  its  own 
terminus  only,  and  until  delivery  to  the  con- 
necting road,  that  the  last  company  receiving 
the  goods  in  good  order  shall  be  liable  for 
damage  thereto,  and  that  such  companies 
shall  settle  among  themselves  the  question  of 
ultimate  liability,  is  not,  as  applied  to  ship- 


ments from  beyond  the  state,  repugnant  to 
the  interstate  commerce  clause  of  the  fed- 
eral constitution.  Kavanaugh  v.  Southern 
E.  Co.  (Ga.),  1-705. 

The  South  Carolina  statute  providing  that 
in  the  case  of  a  through  shipment  of  goods 
over  the  lines  of  connecting  carriers  each  car- 
rier shall  be  deemed  to  be  the  agent  of  the 
other  carriers,  and  further  providing  that  in 
any  court  of  the  state  "  any  through  bill  of 
lading,  waybill,  receipt,  check,  or  other  in- 
strument, issued  by  either  of  such  carriers,  or 
other  proof  showing  that  either  of  them  has 
received  "  such  goods  for  through  shipment  or 
transportation,  shall  be  prima  facie  evidence 
of  the  liability  of  the  carrier  issuing  it,  for 
the  loss  or  damage  to  the  goods  in  course  of 
transportation,  is  not,  as  applied  to  interstate 
shipments,  violative  of  the  commerce  clause 
of  the  federal  constitution.  Skipper  v.  Sea- 
board Air  Line  Ry.    (S.  Car.),  9-808. 

The  South  Carolina  statute  providing  that 
"  in  case  of  the  loss  of  or  damage  to  any  arti- 
cle or  articles  delivered  to  any  railroad  cor- 
poration for  transportation  over  its  own  and 
connecting  roads,  the  initial  corporation  .  .  . 
shall,  in  every  case,  be  liable  for  such  loss  or 
damage,  but  may  discharge  itself  from  such 
liability  by  the  production  of  a  receipt  in 
writing,  for  the  said  article  or  articles  from 
the  corporation  to  whom  it  was  its  duty  to 
deliver  such  article  or  articles  in  the  regular 
course  of  transportation,"  and  further  pro- 
viding that  in  such  an  event  "  the  said  con- 
necting road  or  roads  shall  be  severally  so 
liable,  but  may  in  succession  and  in  like  man- 
ner discharge  themselves  respectively  there- 
from," is  not,  as  to  interstate  shipments,  vio- 
lative of  the  commerce  clause  of  the  federal 
constitution.  Skipper  v.  Seaboard  Air  Line 
Ey.  (S.  Car.),  9-808. 

Statutes  reciniring  tracing  of  freight. 

—  The  Georgia  statute  imposing  upon  an 
initial  or  connecting  carrier  the  duty  of  trac- 
ing freight  and  informing  the  shipper  as  to 
the  facts  connected  with  the  loss  thereof  is, 
in  its  application  to  shipments  of  freight  to 
points  outside  of  the  state,  violative  of  the 
interstate  commerce  clause  of  the  federal  con- 
stitution. Central  of  Georgia  R.  Co.  r.  Mur- 
phey  (U.  S.),  2-514. 

The  South  Carolina  statute  making  an 
initial,  delivering,  or  terminal  carrier  liable 
for  the  loss  or  destruction  of  goods  on  the 
line  of  a  connecting  carrier  if  it  fails  to  trace 
the  goods  and  inform  the  shipper  or  con- 
signee, within  a  specified  time  after  receiving 
notice  of  the  loss  or  damage,  when,  where, 
and  by  which  carrier  the  goods  were  lost,  but 
further  providing  that  the  initial,  terminal, 
or  delivering  carrier  shall  be  excused  from 
liability  upon  proof  that  by  the  exercise  of 
due  diligence  it  has  been  unable  to  trace  the 
line  upon  which  the  loss  or  damage  occurred, 
is  not,  as  to  interstate  shipments,  violative  of 
the  commerce  clause  of  the  federal  constitu- 
tion. Skipper  v.  Seaboard  Air  Line  Ry.  (S. 
Car.),  9-808. 

Dntjr  to  transport  beyond  oxm  line. 

—  A  carrier  is  under  no  common-law  obliga- 
tion to  transport  goods  beyond  its  own  line. 
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Allen,  etc.,  Co.  r.  Canadian  Pacific  R.  Co. 
(Wash.),  7-468. 

Conflict  between  shipping  receipt 
and  bill  of  lading.  —  Where  merchandise 
is  delivered  to  a  railroad  company  under  a 
shipping  order  directing  its  delivery  to  a 
steamship  company  for  transportation  to  its 
final  destination  by  a  specified  route,  and  a 
shipping  receipt  is  delivered  to  the  consignor 
accordingly,  and  the  consignor  forwards  the 
receipt  to  the  steamship  company  specified 
therein,  and  the  steamship  company  prepares 
a  bill  of  lading  designating  a  different  route 
of  transportation  from  that  specified  in  the 
receipt,  and  transmits  it  to  the  consignor, 
who,  without  noticing  the  route  mentioned 
therein,  annexes  it  to  a  draft  for  the  price 
of  the  merchandise  and  deposits  it  in  a  bank, 
the  bill  of  lading  and  not  the  shipping  order 
or  shipping  receipt  constitutes  the  contract 
between  tue  consignor  and  the  steamship  com- 
pany. In  such  a  case  the  rule  that  when  a 
binding  contract  for  the  shipment  of  goods 
has  been  made  between  a  consignor  and  a 
common  carrier,  and  the  execution  of  it  has 
begun,  delivery  by  the  carrier  to  the  con- 
signor of  a  bill  of  lading  different  from  the 
original  contract  in  its  provisions  will  not 
supersede  the  original  contract,  has  no  appli- 
cation, since  the  shipping  order  given  to  the 
railroad  company  and  the  shipping  receipt 
delivered  by  it  do  not  constitute  a  contract 
between  the  consignor  and  the  steamship  com- 
pany. Waltham  Mfg.  Co.  v.  New  York,  etc., 
Steamship  Co.  (Mass.),  17-837. 

Which  carrier  liable.  —  Upon  a  pre- 
sumption of  actionable  negligence  for  delay 
in  the  transportation  of  goods  handled  by 
connecting  carriers,  a  prima  facie  right  of 
action  exists  against  any  one  of  the  con- 
necting carriers  in  whose  possession  the  goods 
are  proven  to  have  been.  Harper  Furniture 
Co.  V.  Southern  Express  Co.  (N.  Car.), 
12-924. 

Waiver  of  statntory  remedy.  —  The 
remedy  afforded  by  statute  providing  for  the 
liability  of  connecting  railroads  for,  ship- 
ments made  thereby  may  be  waived  by  a 
special  contract  between  the  consignor  and 
the  initial  railroad,  and  in  such  case  the  con- 
signee's remedy  is  upon  the  common-law  lia- 
bility of  the  carriers  over  whose  lines  the 
shipment  is  made.  Kavanaugh  t'.  Southern 
E.  Co.  (Ga.),  1-705. 

Burden  of  proof.  —  In  an  action  against 
the  initial  carrier  of  two  or  more  connecting 
carriers  the  burden  of  proof  is  on  the  plain- 
tiff to  show  that  the  damage  occurred  on 
that  line,  whereas,  if  the  suit  is  against  the 
last  or  delivering  carrier  the  burden  is  upon 
it  to  show  that  the  damage  was  not  done  on 
its  line;  but  in  an  action  against  the  initial 
carrier  there  is  no  presumption  that  the  dam- 
age occurred  on  the  line  of  the  last  carrier. 
St.  Louis,  etc.,  E.'  Co.  v.  Pearee  (Ark.), 
12-125. 

(2)   Presumption  in  locating  negligence. 

Receipt  in  good  ord^r.  —  When  goods 
for  shipment  over  several  connecting  lines  are 


received  in  good  order  by  the  initial  carrier, 
the  law  presumes  that  each  successive  carrier 
between  the  initial  and  the  last  carrier  re- 
ceived them  in  good  order  and,  in  the  absence 
of  evidence  locating  injury  to  goods,  that  the 
last  carrier  is  the  negligent  one.  This  pre- 
sumption may  be  overcome  by  evidence  show- 
ing that  one  of  the  preceding  carriers  is  the 
negligent  one.  St.  Louis,  etc.,  E.  Co.  r. 
Coolidge  (Ark.),  3-582. 

(3)   Concurrent  negligence. 

Iiiability  of  initial  carrier.  —  Where 
in  an  action  against  the  initial  carrier  for 
injury  to  freight  by  delay  it  appears  that  its 
negligence  was  the  efiicient  and  proximate 
cause  of  the  injury,  the  fact  that  the  last 
carrier  is  shown  to  have  been  equally  guilty 
of  negligence  does  not  relieve  the  initial 
carrier  from  liability.  St.  Louis,  etc.,  E.  Co. 
V.  Coolidge   (Ark.),  3-582. 

(4)  Liability  for  refusal  to  deliver  goods. 

Non-payment  of  freight  as   defense. 

—  The  rule  stated  as  to  the  liability  of  the 
last  of  the  connecting  carriers  for  a  refusal 
to  deliver  goods  to  the  consignee  except  upon 
the  payment  of  freight  charges  greater  in 
amount  than  those  fixed  by  the  bill  of  lading 
issued  by  the  initial  carrier.  Goodin  v. 
Southern  E.  Co.   (Ga.),  5-573. 

j.  Actions  against  carriers. 
(1)  Actions  for  loss,  injury  or  delay. 

(a)  Defenses. 

Insanity  of  agent.  —  A  common  car- 
rier, having  a  limited  liability  for  goods 
shipped  by  contract  so  as  to  be  liable  only 
for  fraud  or  gross  negligence,  held  to  have 
the  rigbt  to  plead,  in  defense  of  an  action  for 
the  loss  of  goods  carried,  that  the  agent  sud- 
denly became  insane  and  caused  the  loss;  and 
held  to  be  for  the  jury  to  say  whether  the 
carrier  exercised  due  diligence.  Central  of 
Georgia  E.  Co.  v.  Hall   (Ga.),  4-128. 

(b)  Evidence. 

Messengers  intrusted  ivlth  money.  — 

In  an  action  against  a  corporation  engaged 
in  the  business  of  furnishing  messengers  lor 
hire,  to  recover  money  collected  but  not  re- 
turned by  the  messenger  supplied  by  it,  it  is 
proper  to  exclude  evidence  that  the  defend- 
ant knew  that  its  messengers  were  some- 
times intrusted  with  money  by  the  persons 
to  whom  they  were  supplied,  as  such  evidence 
does  not  tend  to  establish  the  liability  of  the 
defendant  as  a  common  carrier.  Haskell  v. 
Boston  District  Messenger  Co.  (Mass.),  5-796. 
Loss  by  fire  — burden  of  proof.  —  On 
the  trial,  based  on  a  declaration  which  al- 
leges only  the  common-law  liability  of  defend- 
ant as  a  common  carrier,  by  reason  of  the 
loss  of  plaintiff's  goods  by  fire;  and  where 
it  appeared  as  part  of  plaintiff's  case  that 
the  liability  was  qualified  by  the  introduc- 
tion of  a  bill  of  lading,  by  the  terms  of  which 
loss  "  by  fire  or  by  flood  "  excused  the  car- 
rier  from    performance  —  held,    that   it   was 
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incumbent  on  the  plaintiff  to  show  as  a  basis 
for  recovery,  not  only  a  loss  by  fire,  but  also 
that  the. fire  was  attributable  to  some  act  of 
negligence  on  defendant's-  part.  Johnson  v. 
West  Jersey,  etc.,  E.  Co.  (N.  J.),  20-228. 

(c)   Questions  of  law  and  fact. 

Good  faith  of  valuation.  —  Where 
there  is  an  issue  of  fact  as  to  whether  there 
was  an  actual  hona  fide  valuation  of  the  goods 
shipped  or  a  mere  arbitrary  effort  to  limit 
the  liability  of  the  carrier,  the  question  is 
one  for  the  jury,  but  where  the  written  con- 
tract shows  that  it  falls  within  the  latter 
description  and  there  is  no  issue  of  .fact  on 
the  Subject,  it  is  proper  for  the  court  to 
construe  th«  evidence.  Central  of  Georgia 
R.  Co.  V.  Hall   (Ga.),  4-128. 

(d)   Measure  of  damaiges. 

Price    of    goods    at    destination.    —   A 

stipulation  in  a  bill  of  lading  that  the  value 
of  tiie  goods  at  the  point  of  shipment  shall 
determine  the  measure  of  damages  in  the 
event  of  a  loss  is  void  when  based  upon  no 
Consideration,  and  in  an  action  to  recover  for 
an  injury  to  the  goods,  the  measure  of  dam- 
ages is  governed  by  the  price  thereof  at  the 
destination  at  the  time  they  were  due  there. 
St.  Louis,  etc.,  R.  Co.  v.  Coolidge  (Ark.), 
3-582. 

In  an  action  for  the  conversion  of  agricul- 
tural machinery,  brought  against  a  carrier 
of  goods  by  the  consignee,  where  it  appears 
that  the  plaintiff  had  sold  the  machinery  as 
agent  for  the  consignor,  and  that  he  was  en- 
titled to  receive  out  of  the  proceeds  of  the 
sale  a  commission  on  the  selling  price,  and 
it  further  appears  that  the  carrier  negligently 
delayed  the  delivery  of  the  goods  until  the 
sales  were  for  that  reason  canceled  and  the 
commission  thereby  lost,  and  it  further  ap- 
pears that  the  carrier  has  converted  the  ma- 
chines to  its  own  use,  the  price  for  which  the 
machines  were  sold  at  the  place  of  delivery  is 
the  proper  measure  of  damages.  Missouri 
Pacific  R.  Co.  V.  Peru-Van  Zandt  Implement 
Co.  (Kan.),  9-790. 

Profits  lost  by  delay.  —  In  an  action 
against  a  carrier  of  goods  for  negligent  de- 
lay in  the  transportation  of  scenery  and  other 
theatrical  properties,  where  it  appears  that 
the  carrier  had  full  knowledge  that  the  prop- 
erty had  been  widely  advertised  to  be  used  in 
an  exhibition  at  the  place  of  destination  and 
that  the  owner  of  the  property  was  under 
heavy  expenses  in  the  use  of  it,  the  measure 
of  damages  is  tbe  ordinary  gross  earnings 
of  the  property  for  the  time  that  the  owner 
was  deprived  of  its  use  for  exhibition  pur- 
poses, less  such  expenses,  if  any,  as  the  depri- 
vation of  the  use  of  the  property  saved  himi 
Weston  r.  Boston,  etc.,  R.  R,  (Mass.),  5-82.5. 

Allegations  of  loss  of  profits  which  would 
have  accrued  to  the  plaintiffs  upon  the  ful- 
filment oi  a  collateral  contract,  in  consequence 
of  the  delay  on  the  part  of  a  common  ca.rrier 
in  the  delivery  of  freight,  are  properly  stricken 
upon  demurrer,  where  it  does  not  appear 
that  the  contract,  from  the  fulfilment  of  which 


profits  would  have  accrued,  was  in  the  con- 
templation of  the  parties  at  the  time  the 
carrier  received  the  freight  for  transporta- 
tion. Goodin  v.  Southern  R.  Co.  (Gra.), 
5-573. 

(2)  Actions    for    breach   of   contract   of   af- 

freightment. 
Allegations  and  prooi.  --^  In  an  actioii 
to  recover  damages  for  the  alleged  breach  of 
a  contract  of  affreightnleilt,  in  which  the  com- 
plaint is  in  the  form  prescribed  by  the  Ala- 
bama code  in  general  terms  for  suits  on  a 
bill  of  lading  of  a  common  carrier,  damage's 
resulting  from  a  breach  of  the  contract  may 
be  recovered,  though  'the  evidence  shows  a 
special  contract.  Southern  R.  Co.  v.  Webb 
(Ala.),  5-97. 

(3)  Actions  for  penalty  for  refusal  to  receive 

goods. 

(a)  In  general. 
Existence  of  strike  as   defense.  —  In 

ah  action  against  a  railroad  company  to  re- 
cover penalties  for  its  refusal  to  receive  a 
drove  of  cattle  tendered  to  it  for  shipmenti 
under  the  North  Carolina  statute  (Revisal 
of  1906,  §  2631)  which  imposes  a  penalty 
upon  common  carriers  for  such  a  refusal,  it 
is  a  valid  defense  that  the  defendant  was  pre- 
vented from  furnishing  cattle  cars  to  the 
plaintiff  by  a  strike  of  the  machinists  on  its 
road,  numbering  several  thousand  men,  which 
strike  it  could  not  control,  and  in  consequence 
of  whicli  a  large  part  of  its  motive  power  got 
out  of  order  and  could  not  be  used.  To  hold 
that  a  carrier  must  receive  freight  for  ship- 
ment under  such  circumstances,  and  thus  ren- 
der itself  liable  to  the  further  penalty,  pre- 
scribed by  section  2632  of  the  same  statute, 
for  delay  in  shipping,  would  be  unreasonable. 
Murphy  Hardware  Co.  v.  Southern  R.  Co.  (N. 
Car.),'l7^4Bl. 

Pecuniary  injury  to  shipper.  —  In  an 
action  against  a  carrier  of  goods  to  recover 
a  statutory  penalty  for  refusal  to  receive 
goods  tendered  for  shipment,  it  Is  no  defense 
that  no  pecuniary  injury  resulted  to  the  ship- 
per from  the  wrongful  act  of  the  carrier. 
The  penalty  is  given  not  solely  for  the  pur- 
pose of  making  pecuniary  compensation  to 
the  person  injured,  but  for  the  more  import- 
ant purpose  of  enforcing  the  performance  by 
the  carrier  of  its  duties.  Reid  v.  Southern 
R.  Co.  (N.  Car.),  17-247. 

(b)  Evidence. 
rVoods  billed  to  point  on  independent 
line.  —  In  ah  action  against  a  railroad  com- 
pany to  recover  a  Statutory  penalty  for  re- 
fusal to  receive  goods  tendered  for  shipment, 
evidence  on  behalf  of  the  defendant  company 
that  the  point  designated  as  the  destination 
of  the  goods  was  located  on  an  independent 
line  of  railroad,  is  not  sufficient  to  prevent  a 
vterdict  for  the  plaintiff.  Where  the  evidence 
also  shows  that  the  line  in  question  is  oper- 
ated by  the  defendant  company,  all  the  money 
beiing  sent  to  its  treasurer,  the  reports  being 
made  to  its  auditor,  and  all  salaries  of  em- 
ployees  being   paid   by  it.     Under   such   eir- 
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cumstanoes  the  defeiulant's  agents  should 
know  the  location  of  tlie  siding  and  the  rate 
thereto,  or  sli,ould  be  able  to  ascertain  the 
same  in  the  exercise  of  reasonable  care.  Eeid 
V.  Southern  R.  Co.    (N.  Car.),  17-247. 

Tender  of  goods.  —  In  such  a  case,  a 
tender  of  the  goods  from  day  to  day  until 
the  5hipni,ent  is  made  may  be  inferred  fropi 
the  plaiCi'ig  °t  tlie  goods  in  the  car  with  the 
permission  of  the  agent,  tlie  deniand  for  sliip- 
ment,  and  the  oontinuoius  offer  of  prepayment 
of  freight.  Eeid  v.  Southern  E.  Co.  (N. 
Car.),  17-247. 

Siiffioiency  tq  support  recovery.  —  In 
an  action  against  a  railroad  company  to  re- 
cover the  penalty  imposed  by  the  abQve  stat- 
ute, where  the  evidence  shows  that  the  plain- 
tiff applied  to  the  ag^nt  of  the  defendant  at 
a  certain  station  in  Xorth  Carolina  for  a 
freight  car,  which  was  furnished  to  him  and 
which  he  loaded  with  goods;  that  a  few  days 
later 'he  directed  the  agent  to  ship  the  goods 
to  a  certain  person  at  a  designated  point  in 
Tennessee,  and  Ijendered  prepayment  of  the 
freight  and  demanded  a  bill  of  lading;  that 
the  age;it  thereupon  refused  to  giye  the  bill 
of  lading  or  ship  the  goods,  giving  as  his 
reason  for  such  refusal  that  he  did  not  know 
where  the  place  designated  by  the  plaintiff 
as  the  destination  of  the  goods  was  located, 
or  the  rates  thereto;  that  the  plaintiff  there- 
upon repeated  his  demand  that  the  goods  be 
shipped,  and  told  the  agent  that  he  would 
prepay  any  additional  amount  found  to  be 
due,  and  asked  to  be  notified  over  the  tele- 
phone when  the  agent  was  ready  to  ship  the 
goods  so  that  he  could  pay  the  freight;  that 
the  ageut  failed  to  ship  the  goods  for  a 
period  of  fifteen  days,  at  the  end  of  which 
time  he  was  replaced  by  another  agent;  that 
the  latter  agent,  within  two  days  after  his 
arrival,  shipped  the  goods  to  the  point  desig- 
nated by  the  plaintiff,  where  they  arrived  in 
safety;  .and  that  the  poipt  so  designated  was 
not  a  regular  station  on  the  defendant's  road, 
but  a  siding  to  which  freight  was  rebilled  from 
a  regular  station  some  two  miles  distant,  the 
jury  is  justified  in  finding  a  verdict  in  favor 
of  the  plaintiff.  Eeid  v.  Southern  E.  Co. 
(N.  Car.),  17-247, 

(4)  Actions  to  recover  overcharges. 
A  shipper  cannot  maintain  an  action  in  a 
state  court  against  a  parrier  of  goods  to  re- 
cover damages  on  account  of  the  exaction  of 
unreasonable  freight  charges  from  hipi  on 
interstate  shipments,  where  the  rate  charged 
has  been  filed  and  promulgated  by  the  car- 
rier under  the  interstate  commerce  act  and 
has  not  been  found  by  the  interstate  comrnerce 
commission  to  be  unreasonable.  Texas,  etc., 
E.  Co.  V.  Abilene  Cotton  Oil  Co.  (U.  S.), 
9-1075. 

5.  Caeriers  of  Live  Stock. 
a.  Transportat^Qii  and  delivery. 

( 1 )   Delay  in  transportation.  ' 

Pelay  caused  by  4ick|iefs$  of  auimnl, 

—  A  dejay  of  twelve  hours  iij  the  transporta- 
tion of  live  stock'  on  account  of  the  sickness 


of  one  is  not  negligence,  where  the  remaining 
animals  are  sent  forward  by  the  next;  train. 
Lewis  V.  Pennsylvania  E.  Co.   m.  J.),  1-1^6. 

Burden  of  proof.  —  In  order  to  i^ecoyer 
damages  for  an  alleged  delay  in  the  shippjent 
of  live  stock,  it  is  necessary  to  introduce  SOPJe 
competent  evidence  tending  to  sho\j>'  tl\e  le^l^h 
of  time  ordinarily  required  to  transport  the 
shipment  from  the  place  where  received  tp  the 
point  of  delivery,  and  that  a  longer  time  was 
actually  consumed  than  was  necessary  foi^  that 
purpose.  Cleve  v.  Chicago,  etc.,  it.  Co. 
(Neb.),  15-33. 

SufiSoiency  of  evidence.  —  In  an  action 
against  a  carrier  for  injuries  to,  ^Ye  stock 
resulting  from  the  alleged  negligent  delay  of 
the  carrier  in  the  transportation  thereof^  e^i" 
dence  examined  and  held  to  be  insuSlcient  to 
show  that  the  carrier  was  negligent.  Cleve 
V.  Chicago,  etc.,  E.  Co.   (Neb.),  15-3^. 

Penalty  for  delay.  —  The  plaintiff  in 
an  action  against  a  carrier  for  delay  in  the 
transportation  of  live  stock  need  upt  nega- 
tive the  exception  in  a  statute  whicii  re- 
quires railroads  to  run  their  trains  at  a  cer- 
tain speed,  provided,  however,  that  on  certain 
branch  lines  "  the  time  consumed  in  picking 
up  and  setting  out,  loading  or  nnlpa(iing  stpck 
at  stations,  shall  not  be  included  in  the  time 
required."  Such  exception  is  a  matter-  of 
defense.  Cram  v.  Chicago,  etc.,  E.  Co.  (Neb.)., 
19-170.  '■ 

(2)   Deviation  from  direct  route. 

Necessary  deviation.  —  A  carrier  of  live 
stock  who,  in  case  of  necessity,  deviates  frpm 
the  direct  route,  and  is  not  negligent  ^n  the 
selection  of  the  other  route,  is  not  liable 
simply  by  reason  of  the  deviation  for  injuries 
to  the  live  stock  caused  by  a  flopd.  Enipire 
State  Cattle  Co.  v.  Atchison,  etc.,  E.  Co. 
(U.  S.),  15-70. 

(3)   Delivery  to  wrong  person. 

A  contract  of  affreightment  of  stock,  con- 
taining a  stipulation  that  the  owner  or  hie 
agent  shall  ride  upon  the  freight  train  on 
which  the  stock  is  transported,  does  not  put 
upon  the  shipper  the  obligation  of  seeing  tljat 
the  stock  is  delivered  to  tlie  consignee  and 
not  to  a  stranger,  and .  the  carrier  is  liable 
for  the  misdelivery.  Southern  E.  Co.  ■;;.  Webb 
(Ala.),  5-97. 

measure  of  damages.  —  Damages  re- 
coverable from  a  common  carrier  for  misde- 
livery of  stock.  Southern  E.  Co.  v.  Webb 
(Ala.),  5-97. 

b.  Stoppage  in  transitu. 

A  carrier  of  a  shipment  of  live  stock  ac- 
cepted under  a  contract  to  carry  the  stock  to 
a  ,  certain  point  is  not  liable  for  refusal  to 
stop  the  property  in  transitu  on  the  demand 
of  a  l^hird  person  not  a  party  tq  the  contract, 
and  who  notifies  the  carrier  that  the  con- 
signor had  obtained  :the  property"  by  #.  fraud- 
ulent gale  ^yhich,  was  rescinded,  e^ecially 
wljere  the  oaj-rier  gives,  the  claimant  jiptiee 
"■^d  PBPOrti^njty  tp  protect,  his  r.ights  by 
legal  prpceedingp.  Switzler  f.  JJortWia. 
Pacific  E.  Cp.   (Wash.),  13-357. 
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c.  Loss  of  or  injury  to  live  stock. 

Injuries  caused  by  natural  propen- 
sities of  animals.  —  A  carrier  of  live  stock 
is  not  liable  for  injuries  caused  by  the  natural 
propensities  of  the  animals.  Lewis  v.  Penn- 
sylvania E.  Co.    (]Sr.  J.),  1-156. 

Failure  to  feed  and  water.  —  A  con- 
tract between  a  carrier  of  live  stock  and  a 
shipper  that  the  latter  will  feed  and  water 
the  stock,  whether  delayed  in  transit  or  not, 
is  valid,  and  the  carrier  is  not  liable  for  in- 
juries arising  from  failure  to  feed  and  water 
the  stock.  Lewis  v.  Pennsylvania  R.  Co. 
(N.  J.)    1-156. 

Burden  of  proving  negligence.  —  In 
an  action  to  recover  damages  from  a  carrier 
for  injuries  sustained  in  transit  by  live  stock 
which  were  accompanied  by  the  owner  or  his 
agents,  the  burden  is  on  the  owner  to  prove 
that  the  loss  was  occasioned  by  the  carrier's 
negligence.  Cleve  l'.  Burlington,  etc.,  K.  Co. 
(Neb.),   15-33. 

Presumption  as  to  cause  of  injury.  — 
Where  injuries  received  by  animals  in  tran- 
sit may  have  been  caused  by  the  nature  of 
the  animals  or  by  the  negligence  of  the  car- 
rier, there  is  no  presumption  that  the  in- 
juries were  due  to  the  latter  cause.  Lewis 
V.  Pennsylvania  E.  Co.  (N.  J.),  1-156. 

Fraudulent  representations  as  to 
value.  —  Evidence  held  not  sufficient  to  show 
a,  perpetration  of  fraud  by  a  shipper  on  the 
carrier  as  to  special  value  of  horses  shipped. 
Central  of  Georgia  E.  Co.  v.  Hall  (Ga.), 
4-128. 

Sufficiency  of  evidence.  —  In  an  action 
against  a  carrier  to  recover  for  injuries  to  a 
shipment  of  live  stock  caused  by  a  flood,  evi- 
dence examined  and  held  that  the  carrier  was 
not  negligent  in  delaying  the  shipment,  in 
deviating  from  the  direct  route,  in  sending 
the  live  stock  to  the  place  where-  the  flood 
occurred,  or  in  failing  to  move  them  from 
such  place  before  the  arrival  of  the  flood. 
Empire  State  Cattle  Co.  v.  Atchison,  etc.. 
Cattle  Co.   (U.  S.),  15-70. 

Recovery  of  interest.  —  A  shipper 
whose  property  is  injured  by  the  negligence 
of  the  carrier  is  entitled  to  recover  interest 
at  the  legal  rate  from  the  time  the  loss  is 
sustained,  on  the  amount  of  damages  found 
in  his  favor.  Fell  f.  Union  Pacific  E.  Co. 
(Utah),  13-1137. 

Damage  suffered  on  connecting  line, 
—  In  an  action  against  a  railroad  for  dam- 
ages for  injuries  to  live  stock,  it  is  not  error 
to  permit  an  amendment  to  the  complaint 
changing  the  alleged  place  of  destination  of 
the  shipment  from  Omaha,  at  which  the  de- 
fendant's road  ended,  to  Chicago,  which  was 
the  actual  destination  of  the  shipment,  where 
the  court  confines  the  damages  strictly  to 
the  loss  occasioned  by  the  neglect  of  the  de- 
fendant on  its  own  line  of  road.  Fell  v. 
Union  Pacific  E.  Co.   (Utah),  13-1137. 

Allegations  put  in  issue  by  plea  of 
not  guilty.  —  In  an  action  against  a  car- 
rier for  injuries  to  live  stock  in  transporta- 
tion a  plea  of  not  guilty  does  not  put  in  issue 
an  allegation  in  the  declaration  that  the  con- 


signee was  the  plaintiff's  agent,  and  there- 
fore the  court  will  not  consider  an  objection 
that  such  allegation  is  not  supported  by  the 
evidence.  Atlantic  Coast  Line  E.  Co.  v. 
Coachman   (Fla.),  20-1047. 

d.  Limitation  of  liability. 

Right  to  limit.  —  A  carrier  of  live  stock 
may  by  a  special  contract  so  limit  its  lia- 
bility for  loss  or  damage  that  it  will  be  liable 
only  for  gross  negligence.  Central  of  (Jeorgia 
R.  Co.  V.  Hall   (Ga.),  4-128. 

Matter  of  contract.  —  In  the  absence  of 
evidence  to  the  contrary,  it  is  to  be  assumed 
that  property  accepted  by  a  carrier  for  trans- 
portation is  taken  under  the  responsibility 
cast  on  it  by  the  common  law,  except  as  modi- 
fied by  statute;  and,  if  lost  under  circum- 
stances rendering  the  carrier  liable  by  the 
general  rule  of  law,  it  must  respond,  unless 
it  can  show  a  contract,  or  a  special  accept- 
ance equivalent  to  a  contract,  which  exempts 
it  from  the  ordinary  liability  of  common  car- 
riers. The  transaction  must  amount  to  a 
contract  on  the  subject,  wherein  the  minds 
of  the  parties  meet  as  in  the  making  of  other 
contracts.  Atlantic  Coast  Line  E.  Co.  v. 
Coachman  (Fla.),  20-1047. 

Iiimitation  not  favored.  —  Contracts 
limiting  the  common-law  liability  of  carriers 
are  not  favored  by  the  courts.  Exemptions 
from  liability  will  not  be  presumed,  but  must 
be  found  clearly  expressed  in  the  contract. 
Atlantic  Coast  Line  E.  Co.  v.  Coachman 
(Fla.),  20-1047. 

Limiting  time  for  presentation  of 
claim.  —  A  clause  in  a  contract  of  affreight- 
ment for  transportation  of  stock,  that  a 
notice  in  writing  of  a  claim  for  loss  or  injury 
must  be  given  before  the  stock  is  removed 
from  the  place  of  destination,  does  not  apply 
to  a  claim  for  damages  for  delivering  prop- 
erty to  persons  other  than  the  consignee. 
Southern  R.  Co.  v.  Webb   (Ala.),  5-97. 

Valuation  of  property  and  corre- 
sponding freight  rates.  —  Under  the 
rules  and  regulations  of  the  Eailroad  Com- 
mission of  Florida  prescribing  the  maximum 
valuation  in  the  shipment  of  horses  and  mules 
at  seventy-five  dollars  each  for  a  certain  re- 
leased rate,  and  that  for  every  increase  of 
one  hvmdred  per  cent,  or  fraction  thereof  in 
valuation  there  shall  be  an  increase  of  fifty 
per  cent,  in  rate,  the  shipper  has  the  option 
to  ship  at  his  own  or  the  carrier's  risk,  and 
he  will  not  be  bound,  in  the  limit  of  his  re- 
covery, by  the  payment  of  the  released  rate 
unless  he  knows  the  rate  paid  is  a  released 
rate  and  there  is  a  fair  meeting  of  the  minds 
of  the  shipper  and  the  carrier  that,  by  pay- 
ment of  the  released  rate,  the  recovery  of  the 
shipper  will  be  limited  to  a  certain  maximum 
sum  clearly  agreed  on.  Atlantic  Coast  Line 
E.  Co.  V.  Coachman  (Fla.),  20-1047. 

If  by  a  rule  of  a  carrier  of  live  stock  car- 
ried or  a  published  schedule  of  tariff  rates 
its_  liability  .is  fixed  by  the  rate  of  freight 
paid,  and  for  the  purpose  of  obtaining  a  cer- 
tain rate  of  freight  the  shipper  reports  to 
the  carrier  a  valuation  on  live  stock  shipped, 
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having  notice  or  actual  knowledge  of  these 
terms  at  the  time  or  before  the  delivery  of 
the  stock  by  him  to  the  carrier  to  be  trans- 
ported and  assenting  thereto,  the  liability  of 
the  carrier  is  fixed  by  such  agreement.  If, 
however,  the  shipper  has  no  notice  of  the 
rule  or  tariff  rates  of  the  carrier  and  does 
not  assent  thereto,  the  rule  is  different.  At- 
lantic Coast  Line  R.  Co.  v.  Coachman  (Fla.), 
20-1047. 

Where  the  evidence  is  not  so  clear  as  to 
forbid  any  other  inference  than  that  a  shipper 
consented  to  a  specified  valuation,  the  ques- 
tion must  be  left  to  the  referee's  determina- 
tion acting  as  a  jury  in  a  trial  of  the  case. 
Atlantic  Coast  Line  E.  Co.  v.  Coachman 
(Fla.),  20-1047. 

Where  a,  shipper  and  a  carrier  fairly  enter 
into  a  contract  whereby  the  parties  agree  on 
a  valuation  of  the  property,  with  a  rate  of 
freight  based  on  the  condition  that  the  car- 
rier assumes  liability  only  to  the  extent  of 
the  agreed  valuation,  such  contract  will  be 
upheld  as  simply  fixing  the  rate  of  freight 
and  liquidating  the  damages,  a  proper  and 
lawful  mode  of  securing  a  true  proportion 
between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  it  receives, 
and  also  of  protecting  itself  against  extrava- 
gant and  fanciful  valuations.  Atlantic  Coast 
Line  R.  Co.  v.  Coachman  (Fla.),  20-1047. 

6.  Cabeiers  of  Passengees. 

a.  Duty  to  receive  for  carriage. 

(1)   In  general. 

Regard  for  safety  and  convenience 
of  other  passengers.  —  The  general  rule 
that  a  common  carrier  of  passengers  is  bound 
to  accept  anybody  and  everybody  who  pre- 
sents himself  for  transportation  and  pays 
the  regular  fare,  has  its  limitations.  Where 
the  carrier  has  reasonable  cause  to  believe, 
and  does  believe,  that  the  safety  or  conve- 
nience of  its  other  passengers  will  be  en- 
dangered by  a  person  who  presents  himself 
for  transportation,  it  has  the  right  to  refuse 
to  accept  such  person  as  a  passenger,  and 
is  not  bound  to  wait  until  events  have  justi- 
fied its  belief  in  that  regard,  provided  reason- 
able grounds  for  such  belief  exist.  Nor  is  the 
right  to  refuse  to  accept  a  person  as  a  pas- 
senger confined  to  cases  where  the  safety  or 
convenience  of  other  passengers  would  be  en- 
dangered. Such  right  may  arise  from  other 
circumstances.  Connors  v.  Cunard  Steamship 
Co.   (Mass.),  17-1061. 

(2)   Persons    with    contagious    or    infectious 
diseases. 

Dnty  arising  ont  of  contract. —  Where, 
by  a  contract  made  between  a  county  coiirt 
and  a  railroad  company,  for  the  mutual  ad- 
vantage of  the  parties  thereto  in  preventing 
the  spread  of  a  contagious  disease,  the  car- 
rier agrees,  in  consideration  that  the  county 
court  shall  provide  and  maintain  a  pesthouse 
for   the   care   and   treatment   of   persons    in- 


fected with  such  disease,  to  furnish  and  equip 
properly  a  car  therefor  and  transport  such 
persons  to  the  pesthouse,  one  of  the  class  of 
persons  therein  designated  in  whose  interest 
the  contract  is  made  may  maintain  in  his 
own  name  an  action  against  such  carrier, 
either  in  assumpsit  upon  contract  or  in  tort, 
for  damages  resulting  from  a  breach  of  its 
duty  to  him  under  the  contract,  or  arising 
out  of  the  relation  of  carrier  and  passenger 
after  he  has  been  accepted  as  a  passenger. 
Jenkins  v.  Chesapeake,  etc.,  R.  Co.  (W.  Va. ), 
11-967. 

(3)    Feeble  or  infirm  persons. 

Person  requiring  medical  attendance 
dnring  ocean  voyage.  —  Subject  to  the 
general  qualification  that  the  safety  or  con- 
venience of  other  passengers  shall  not  be 
endangered,  a  common  carrier  of  passengers 
is  bound  to  take  as  passengers  all  who  offer 
themselves,  ill  or  well,  provided  it  can  fur- 
nish the  necessary  accommodations  and  the 
passenger  is  willing  to  pay  for  what  he  de- 
mands. Where,  however,  a  person  who  pre- 
sents himself  to  a  steamship  company  as  a 
passenger  for  an  ocean  voyage  is  so  ill  as  to 
require  medical  attendance  during  the  voy-  ' 
age  it  is  his  duty  to  state  that  fact  to  the 
carrier,  and  to  make  special  arrangements  for 
his  transportation  as  a  passenger  in  need  of 
medical  attention,  and  if  he  fails  to  do  so 
he  has  no  cause  of  action  in  tort  against  the 
steamship  company  for  refusing  to  transport 
him  as  a  passenger  and  removing  him  from 
the  vessel,  upon  discovery  of  his  condition  by 
the  ship's  surgeon,  before  the  vessel  sails. 
Nor  does  it  alter  the  case  that  the  proposed 
passenger  is  accompanied  by  another  person, 
where  there  is  nothing  to  show  that  such  other 
person  is  possessed  of  any  medical  knowledge 
or  skill.  Connors  v.  Cunard  Steamship  Co. 
(Mass.),  17-1051. 

Ship  carrying  surgeon.  —  The  fact  that 
<i  steamship  carries  a  ship's  surgeon  in  com- 
pliance with  statute  does  not  affect  the  right 
of  the  steamship  company  to  refuse  to  receive 
as  an  ordinary  passenger  a  person  whose  con- 
dition is  such  as  to  require  medical  attend- 
ance during  the  voyage.  Connors  v.  Cunard 
Steamship  Co.   (Mass.),  17-1051. 

Helpless  persons.  ^  The  law  does  not 
impose  upon  a  carrier  of  passengers  the  duty 
to  accept  as  a  passenger  a  helpless  person. 
If  such  person  is  received  the  carrier  assumes 
the  additional  care  and  responsibility  com- 
mensurate with  the  misfortune  and  needs  of 
the  passenger.  Illinois  Central  R. .  Co.  v. 
Allen  (Ky.),  11-970. 

Blind  man.  —  A  carrier  incurs  no  lia- 
bility in  refusing  to  sell  a  ticket  to  a  blind 
man,  seventy-seven  years  of  age  and  having 
no  attendant,  who  desires  to  be  carried  about 
one  hundred  and  fifty  miles  involving  two  or 
three  changes  of  oars,  one  of  such  changes  be- 
ing to  a  steamboat,  although  such  person  is  ac- 
customed to  take  occasional  short  trips  with- 
out an  attendant.  Illinois  Central  R.  Co.  v. 
Allen   (Ky.),  11-970. 
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(4)  Carrier's  right  to  designate  car  or  train. 

Street  railway  company.  —  Where  a 
street  railway  company  has  several  cars  stand- 
ing at  a,  given  point,  and  all  the  cars  aflford 
equal  and  sufficient  accommodations,  the  con- 
ductor of  one  of  the  cars  may  tell  a  prospec- 
tive passenger  that  he  cannot  ride  on  such 
car  and  may  direct  him  to  take  passage  on 
another  one,  provided  his  action  is  not,  ar- 
bitrary, capricious,,  unreasonable,  or  discrim- 
inatory. Dobbins  v.  Little  Kock  R.,  etc.,  Co. 
(Ark.),  9-84. 

Exclnding  passengers  from  freight 
train.  ~  A  railroad  company  has  the  right 
to  classify  its  trains  and  assign  them  to  such 
service  as  is  reasonable.  In  the  exercise  of 
this  right  it  may  operate  trains  exclusively 
for  the  carriage  of  freight,  and  when  it  has 
designated  a  train  for  operation  for  that  pur- 
pose, no  person  has  a  right  to  demand  that 
he  shall  be  carried  upon  such  train  as  a  pas- 
senger. Vassor  v.  Atlantic  Coast  Line  R.  Co. 
(N.  Car.),  9-535. 

(5)  Duty  to  stop  train  to  receive  passenger. 

Flag  station.  —  A  railroad  company  fail- 
ing through  mere  inattention  of  the  engineer 
to  stop  its  train, on  proper  signal  to  take  up 
passengers  at  a  flag  station  must  respond  in 
damages  for  the  wrong  done,  although  the 
action  is  brought  for  tort  and  not  for  breach 
of  contract.  Williams  v.  Carolina,  etc.,  R.  Co. 
(N.  Car.),   12-1000. 

A  railroad  company  is  bound  to  stop  its 
trains  in  response  to  proper  signals  at  a  flag 
station  at  which  it  is  in  the  habit  of  stopping 
trains  of  the  kind  so  signaled.  Southern  R. 
Co.  V.  Wallis  (Ga.),  18-67. 

b.  Statutes  requiring  separation  of  white  and 
colored  passengers. 

Statute    exempting    particular    class. 

—  The  Elorida  statute  requiring  street  car 
companies  to  provide  separate  compartinents 
in  their  ears  for  white  and  colored  passen- 
gers, and  prohibiting  passengers  of  either  race 
from  occupying  a  compartment  set  apart  for 
the  other  race,  but  excepting  from  its  pro- 
visions "  colored  nurses  having  the  care  of 
white  children  or  sick  white  persons,"  vio- 
lates the  first  section  of  the  fourteenth  amend- 
ment to  the  federal  I  constitution.  State  v, 
Patterson,  (.Ma.),  7-272. 

Statutory,  requirement  of  equal  ac- 
commodfttio.ns.  —  Railroads  doing  busi- 
ness in  Georgia  are  required  by  its  statutes 
to  furnishi"  equal  accommodations,  in  separ- 
ate cars,  or  compartments  of  cars,  for  white 
and  colored  passengers;"  and  it  is  also  de- 
clared by.  the  statute  that  "  the  officers  or  em- 
ployees having  charge  of  such  railroad  cars 
shall  not  permit  white  or'  colored  passengers 
to  occupy  the  same  car  or  compartment." 
HiUman  v.  Georgia. R-,  etc.,  Co.  (Ga.),  8-222. 

FoweT  of  state  as  to  interstate  pas- 
sengers. —  Congressional. inaction  is  equiva- 
lent to  a  declaration  that  a  carrier  may,  by 
its  regulations,  separate  white,  and  negro  in- 
terstate passengers.  Chiles  v.  Chesapeake, 
etc.,  R.  Co.   (U.  S.),  20-980. 


c.  Tickets  and  fares. 
( 1 )   Payment  of  fare. 

Bule  as  to  making,  change.  —  A  rule 
of  a  street  railway  company  requiring  all 
conductors  of  cars  to  change  bills  or  coins  Of 
the  denomination  of  five  dollars  or  less  when 
tendered  in  payment  of  car  fare,  and  further 
requiring  them  to  put  off  the  cars  passengers 
who  fail  to  tender  bills  or  coins  of  that  de- 
nomination or  less,  is  reasonable  and  enforce- 
able ;  and  the  conductor  has  the  right  to  refuse 
to  change  a  bill  of  a  larger  denomination 
tendered  by  a  passenger,  and  upon  the  pas- 
senger's failure  otherwise  to  pay  his  fare  to 
require  him  to  leave  the  car,  though  the  rule 
is  unknown  to  the  passenger,  Knoxyille 
Traction  Co.  v.  Wilkerson   (Tenn.),  10-641. 

(2)    Sale  of  tickets. 

Ticket  brokerage.  —  The  Oregon  stat- 
ute, making  it  an  offense  for  any  person  to 
sell  railroad  tickets  unless  he  has  a  certifi- 
cate of  authority  from  the  railroad  company, 
prohibits  the  ticket  brokerage  business, 
whether  it  is  done  by  an  agent  holding  a  eerr 
tificate  or  by  a  person  not  having  a  certificate, 
as  it  only  permits  an  agent  with  a  certificate 
to  sell,  issue,  or  deal  in  the  tickets  issued 
by  the  particular  railroad  company  appoint- 
ing him.  State  v.  Thompson  (Oregon), 
8-64G. 

Ticket  brokers  and  scalpers  engaged  in  buy- 
ing and  selling  the  unused  portions  of  return- 
trip  railroad  tickets  issued  by  the  carrier  at 
a  reduced  rate  and  on  condition  that  the 
tickets  shall  not  be  used  by  another  than 
the  original  purchaser,  commit  a  legal  wrong 
against  the  carrier,  although,  no  actual  malice 
is  present.  Bitterman  r.  Louisville,  etc.,  R. 
Co.   (U.  S.),  12-69-3. 

{?j)   Validity  and  effect  of  tickets  in  general. 

Intrinsic  effect  of  ticket.  —  In  the  de- 
termination of  a  passenger's  right  tp  travel 
under  a  railroad  ticket  tendered  by  him  to 
the  conductor  in  payment  of  his  fare.  Con- 
clusive force  is  to  he  given  to  the  intrinsic 
effect  of  the  ticket  to  pay  such  fare  as  ex- 
pressed on  its  face.  Shejton  v.  Erie  R.  Co. 
(N.  J.),  9-883. 

Presumption  as  to  validity.  —  When 
a  passenger  is  riding  on  a  regular  passenger 
train,  has  paid  the  usual  fare,  and  holds  a 
ticket  which  he  has  a  right  to  suppose  is  in 
the  common  form  of  a  ticket,  a  mere  token 
that  he  is  entitled  to  be  carried,  he  may  not 
unreasonably  act  on  the  presumption ,  that  the 
ticket  is  what  the  circumstances  require  it! 
to  be,  if  nothing  appears  which  is  likely  to 
repel  tlie  presumption,  even  if  on  closer  in- 
spection a  condition  may  be  found'  in  it. 
Harmon  v.  Jensen   (U.  S.),  20-1224. 

Ticket  "  good  until  usedj"  —  The  pro- 
vision of  the  New  Jersey  statute  prescribing 
the  rates  of  passenger  fare  which  may  be 
charged  by  railroad'  companies  that  "  tickets 
for  passengersi  Except  excursion  tickets  Ot 
tickets  sold  at  reduced  rates,  shall  be  good 
until  used,"  meanS  that  the  tickets  shall  be 
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good  "  for  passage."     Shelton  i\  Erie  Tt.  Go. 
(N.  J.),  9-883. 

Mntilation  of  ticket.  —  A  railroad 
ticket  is  not  mutilated  so  as  not  to  be  good 
for  passage  unless  it  is  deprived  of,  some  es- 
sential or  material  part.  Young  v.  Central 
of  Georgia  R.  Co.   (Ga.),  1-24. 

(4)   Terms  and  conditions  of  tickets. 

Acceptance  oj  passenger.  —  The  ac- 
ceptance and  use  of  a  railroad  passage  ticket 
constitute  assent  by  the  purchaser  to  all  the 
tei'ms  and  conditions  printed  on  the  ticket. 
It  is  not  necessary  that  he  should,  sign  the 
ticket  in  order  to  be  bound  by  it.  Brian  D. 
Oregon  Short  Line  R.  Co.  (Mont.),  20-311i 

The  purchaser  of  a  railroad  ticket  will  be 
presumed  to  consent  to  a  reasonable  limita- 
tion as  to  the  time  of  its  use  which  is  plainly 
expressed  on  the  ticket,  though  he  does  not 
sign  the  contract.  Freeman  v.  Atchison,  etc., 
E.  Co.  (Kan.),  6-118. 

"  Continnons  passage."  —  A  passenger 
by  accepting  a  ticket  over  connecting  lines, 
"  good,  for  one  continuous  passage,"  only 
binds  himself  that  once  on  any  of, the  lines 
of  road  over  which  he  is.  routed  he  will  pur- 
sue his  journey  over  that  road  continuously; 
that,  is,  he  agrees,  that  he  is  not  entitled  to 
stop-over  pxivileges  from, any  one  of  the  lines 
of  road.  Brian  v.  Oregon:  Short  Line  R.  Co. 
(Mont.),  20-311. 

Where  a  railroad  ticket  provides  on  its 
face  that  it  is  given  for  "  one  continuous  pass- 
age, commencing  within  one  day  fronn  the 
date  on  back  hereof,"  the  purchaser  is  bound 
by  the  time  limitation,  if  it  is  reasonable, 
though  the. date  on  the  back  is  expressed  in 
an  abbreviated  form  by,  numerals,  and  though 
the  railroad ,  company  has  no  rule  providing 
for  such  limitation.  Freeman  v.  Atchison, 
etc.,  R.  Co.    (Kan.),  6-118. 

Limitation  as  to  time  of  use.  —  It,  is 
competent  for  a  carrier 'of. passengers  to  limit 
the  time  within  wliieh.  tickets^  a^y  class 
may  be  used,  subject  to  the  qualification 
that  the  limitation  must  be  reasonable.  Free- 
man 1).  Atchison,  etc.,  R,.Co.  (Kan.),  6-118. 

A  ticket  which  contains  no  limitation  as 
to  time,  either  on  its  face  or  by  reason  of  a 
r^ulation  of  the  railroad  company,  may  or- 
dinarily be  used  at  any  time  within  the 
period  fixed  by  the  statute  of  limitations, 
Freeman  v.  Atchison,  etc.,  R.  Co.  (Kan.), 
6-118. 

Reasonableness  of '  limitation.  —  It 
cannot  be  said  that  a  condition  limiting  the 
time  within  which  a  railroad  ticket  may  be 
used  to  one  day  from  the  date  of  the  sale  is 
unreasonable  where  there  is  a  daily  passen- 
ger train  service  between  the  points  named 
in  the  ticket  and  such  points  are  only  a  few 
miles  distant  from  each  other.  Freeman  v. 
Atchison,  etc.,  R.  Co.   (Kan.),  6-118. 

Coupons  "void  if  detachedi"  —  A  con- 
dition expressed  on  the  face  of  a  railroad 
ticket  ■  coupon  that  it  'shall  be  "  void  if  de- 
tachied,"  must  be  re'asonaM'y  construed;  and 
such  a 'coupon  cannot  be  refused  for  passage, 
where  it  is  detached  by  a:ccident  or  inadvert- 
ence and  is  presented  with  the  balance  of  the 
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ticket  of  which  it  forms  a  part.  Fairfield  c. 
Louisville,  etc.,  R.  Co.   (Miss.),  19—450. 

(5)    Connecting  carriers. 

Agency  to  issue  ticket.  —  The  agency  of 
a  railroad  company  to  issue  a  ticket  over  the 
line  of  u,  connecting  road  is  established  by 
evidence  that  similar  tickets  issued  by  the 
same  company  over  the  same  line  had  been 
accepted  on  the  connecting  road,  and  that  the! 
ticket  in  question  was  refused  by  the  con- 
ductor on  the  sole  ground  that  the  time  for, 
which  it  was  limited  had  expired.  Brian,  v. 
Oregon  Short  Line  R.   Co.    (Mont.),  20-311. 

Separate  contract  ivitli  each  carrier. 

—  A  railroad  ticket  over  connecting  lines. con- 
stitutes a  separate  contract  with  each  road 
where  the  ticket,  consists-  of  a  passage  coupon 
for  each  road,  with  a  provision  that  the  com- 
pany issuing  it  acts  only  as-  agent  in  respect 
to  the  connecting  roads.  Brian  v.  Oregon 
Short  Line  R.  Co.    (Mont.),  20-311.  ' 

Ziimitation  as  to  time  of  using  ticket. 

—  A  provision  ini  a  railroad  ticket  over  con- 
necting lines,  that  it  will  not  be  accepted  for 
irassage  unless  used'  to  destination  before  a 
certain  time,  does  not  mean  that  the  passen- 
ger must  reach  his  destination  before  the  time 
limited  expires,  bXit  that  the  ticket  must  be 
presented  for  passage  on  the  final  road  with- 
in such  time.  Brian  tJ.  Oregon  Short  Line  R., 
Co.   (Mont.),  20-311. 

(6)   Discrimination. 

Favoriiig      particular      localities.      — 

Where  a  railway  company  operating  a  tram- 
way through  sevei-al  niunicipalitiesis  charged, 
with  unjust  discrimination  in  fjranting  special 
rates  to  one  of  the  municipalities,  it  is  error 
for  the  board  of  railway  commissioners  on , 
the  hearing  of  the  complaint  to  refuse  to 
consider  a  contract  between  the  railway  com- 
pany and  the  favored  municipality  whereby 
special  privileges  were  conceded  in  regard  to< 
the  use  of  the  streets  by  the  railway  company, 
which  contract  was  off'ered  in  evidence  to  jus- 
tify the  granting  of  the  special  rates.  Mon- 
treal Pa,rk,  etc.,  Co.  v.  Montreal  (Can.)i 
18-143. 

Favoring  particular  class  of  pas- 
sengers. —  A  carrier  of  passengers  has  the 
right  to  establish  a  reduced  rate  for  the  car- 
riage of  students  under  a  prescribed  age. , 
Fitzmauriee  v.  New  York,  etc.,  R.  Co.  (Mass.), 
7-586. 

Nontransferable  tickets  at  reduced 
rates.  —  A  carrier  of  passengers  has  the  law- 
ful right  to  sell  at  a  reduced  rate  tickets 
which  are  nontransferable,  and,  is  under  the 
duty  to  u,se  due  diligence  to  enforce,  as  against 
all  who  acquire  such  tickets  the  conditions 
of  nontransferability  and  forfeiture  for  use 
by  others  than .  the  original  purchasers.  Bit- 
terman  v,   Louisville,   etc.,   R.   Co.    (U.   S.), 

12-6.93,,  -        .,  ..-.     ...-.,:  .  -1. 

d.  Who  arc  passengers. 

(1)    In  general.  ' 

Errand  boy  as .  passenger^  —  A  per.son 
riding  on  an  elevator  on  his  way  to  t'he  office 
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of  a  tenant  of  the  building  to  see  if  the  latter 
wants  him  for  an  errand,  is  ordinarily  a  pas- 
senger for  hire  on  the  elevator.  Ferguson  v. 
Truax   (Wis.),  1.3-1092. 

IjiaMlity  to  person  using  contrary  to 
orders.  —  If  a  person  is  guilty  of  miscon- 
duct furnishing  reasonable  ground  for  exclud- 
ing him  from  an  elevator,  and  in  consequence 
thereof  is  permanently  prohibited  from  riding 
in  the  elevator  thereafter,  and  in  violation 
of  the  prohibition  is  using  the  elevator  when 
an  accident  occurs,  he  does  not  have  the  rights 
of  a  passenger  against  the  proprietor,  even 
though  at  that  time  he  is  on  his  way  to  the 
office  of  a  tenant  of  the  building  served  by 
the  elevator;  and  an  instruction  in  an  action 
for  the  injuries  received  that  ignores  the 
prohibited  use  of  the  elevator  is  erroneous. 
Ferguson  v.  Truax  (Wis.),  13-1092. 

(2)   Person  intending  to  ride. 

Signaling  street  oar  to  stop.  —  A  foot 
traveler  on  the  highway  who  is  approaching 
a  street  ear  which  has  stopped  at  his  signal 
to  receive  him  as  a,  passenger  has  not,  before 
actually  reaching  the  car,  the  rights  of  a 
passenger,  and  the  railway  company  owes  him 
no  other  duty  that  that  which  it  owes  to  any 
person  on  the  highway.  Duchemin  v.  Boston 
El.  E.  Co.   (Mass.),  1-603. 

Indication  of  intention.  —  In  order  to 
bring  a  person  in  a  station  house  or  upon  the 
platform  of  a  railroad  station  within  the  pro- 
tection of  the  legal  duties  owing  by  a  com- 
mon carrier  to  its  passengers,  a  person 
Intending  to  become  a  passenger  must  go  in 
a  proper  manner  to  the  station  at  a  reason- 
able time  before  the  time  fixed  for  the  de- 
parture of  the  train  upon  which  he  intends 
to  take  passage,  and  must  there,  either  by 
purchase  of  a  ticket  or  in  some  other  manner, 
indicate  to  the  carrier  his  intention  to  take 
passage,  and  thus  place  himself  in  the  car- 
rier's charge.  Fremont,  etc.,  E.  Co.  v.  Hag- 
blad   (Neb.),  9-1096. 

Nebraska  statute  construed.  —  The 
question  whether  a  passenger  is  "  a  passenger 
being  transported,"  within  the  meaning  of 
the  Nebraska  statute  providing  that  "  every 
railroad  company  .  .  .  shall  be  liable  for 
all  damages  inflicted  upon  the  person  of  pas- 
sengers while  being  transported  over  its  road," 
depends  upon  the  circumstances  of  each  par- 
ticular case.  After  a  person  has  become  a 
passenger  by  indicating  in  the  proper  manner 
his  intention  to  take  passage,  the  carrier  is 
held  to  its  common-law  liability  alone  until 
the  time  when  the  passenger  is  in  the  act  of 
journeying,  and  from  the  time  that  the  act 
begins  until  its  termination,  and  during  the 
necessary  incidents  of  transportation,  the 
passenger  is  "being  transported,"  within  the 
meaning  of  the  statute.  Fremont,  etc.,  R. 
Co.  V.  Hagblad   (Neb.),  9-1096. 

(3)   Person    impliedly   invited   upon   station 
platform. 

Degree  of  care  required.  —  A  railroad 
company  owes  only  ordinary  care  to  persons 
impliedly  invited  upon  its  station  platform. 


who   are   not   passengers.     Fremont,   etc.,   R. 
Co.  V.  Hagblad   (|^eb.),  9-1096. 

(4)  Person  attending  or  visiting  passenger. 

Person  boarding  steamship  at  inter- 
mediate port.  —  Where  a  person  goes 
aboard  a  steamer  at  an  intermediate  port  of 
call,  on  the  implied  invitation  of  the  owners, 
for  the  purpose  of  visiting  a  passenger  there- 
on, the  owners  are  bound  to  exercise  ordinary 
care  to  avoid  injuring  him,  and  in  determin- 
ing what  constitutes  ordinary  care  under  such 
circumstances,  the  magnitude  of  the  threat- 
ened injury  is  a  factor.  City  of  Seattle 
(U.  S.),  10-159. 

Where  a  steamship  carrying  passengers 
from  a  port  in  Alaska  to  a  port  in  the  state 
of  Washington  makes  a  stop  at  an  interme- 
diate port  in  Alaslca,  and  a  person  boards  her 
for  the  purpose  of  visiting  a  passenger  there- 
on, and  the  visitor  upon  hearing  the  whistle 
giving  warning  of  the  impending  departure 
of  the  vessel  immediately  attempts  to  alight 
but  is  prevented  from  doing  so  by  the  fact 
that  the  gang  plank  has  been  removed,  and 
the  visitor  thereupon  requests  to  be  put 
ashore,  it  is  the  duty  of  the  master  of  the 
vessel,  when  he  learns  that  the  visitor  is  on 
board  and  demands  to  be  put  ashore,  to  bring 
the  vessel  back  to  the  dock  for  the  purpose  of 
permitting  him  to  leave,  in  view  of  the  long 
voyage  which  the  vessel  is  about  to  take,  and 
the  very  considerable  injury  it  would  inflict 
upon  the  visitor  to  carry  him  in  his  unpre- 
pared state  away  from  his  family  and  his  oc- 
cupation for  so  long  a  time.  City  of  Seattle 
(U.  S.),  10-159. 

Time  to  alight.  — .  A  railroad  company 
is  not  liable  to  a  person  who  enters  a  car  in 
attending  a  passenger  and  is  injured  by  the 
starting  of  the  train  before  she  has  time  to 
alight,  where  it  does  not  appear  that  the 
trainmen  know  or  ought  to  know  that  she  is 
not  a  passenger.  Wickert  v.  Wisconsin  Cen- 
tral R.  Co.   (Wis.),  20-452. 

(5)    Public  officer  on  train  in  discharge  of 
duty. 

Constable  searching  for  suspected 
person.  —  In  an  action  against  a  carrier  of 
passengers  to  recover  damages  for  the  death 
of  the  plaintiff's  intestate,  where  the  declara- 
tion alleges  that  the  deceased  was  a  constable, 
and  that,  having  been  informed  that  crimi- 
nals were  escaping  on  one  of  the  defendant's 
trains,  he  went  aboard  the  train  for  the  pur- 
pose of  "  apprehending  said  criminals  "  and 
"  examining  certain  persons  abroad  whom  ho 
had  reason  to  suspect  of  an  unlawful  design," 
but  does  not  allege  that  the  deceased  entered 
the  train  for  the  purpose  of  serving  a  war- 
rant for  the  arrest  of  any  person  whom  he 
believed  to  be  there,  or  that  he  had  any  rea- 
sonable ground  to  believe  there  was  being 
committed  upon  the  Irain  any  breach  of  the 
peace  or  other  crime  which  required  him  to 
enter  for  the  purpose  of  preserving  public 
order,  or  that  there  were  on  the  train  per- 
sons who  had  committed  a  felony  or  any  of 
the  misdemeanors  for  which  the  state  statutes 
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authorized  a  constable  to  arrest  without  a 
warrant,  it  must  be  held  that  the  deceased 
was  at  most  a  mere  licensee.  Creeden  v.  Bos- 
ton, etc.,  Eailroad  (Mass.),  9-1121. 

A  person  who  has  become  a  passenger  upon 
a  steam  railroad  train,  and  has  placed  himself 
in  the  carriage  of  the  common  carrier,  cannot 
be  said  to  be  "  abroad,"  within  the  meaning 
of  the  Massachusetts  statute  providing  that 
an  officer  of  the  watch  may  during  the  night- 
time examine  all  persons  abroad  whom  he  has 
reason  to  suspect  of  an  unlawful  design;  and 
therefore  an  ofiScer  who  goes  on  a  railroad 
train  for  the  ostensible  purpose  of  performing 
the  duties  imposed  upon  him  by  this  statute 
is  at  most  a  mere  licensee.  Creeden  i'.  Bos- 
ton, etc.,  Railroad   (Mass.),  9-1121. 

Policeman  riding  on  free  pass.  —  A 
street  railway  pass  issued  without  charge  to 
a  member  of  the  police  force  is  not  based  on  a 
valuable  consideration  on  the  theory  that  the 
issuance  of  passes  to  peace  officers  induces 
them  to  ride  upon  the  cars  and  thus  tends  to 
preserve  good  order  on  the  cars  and  to  pro- 
tect the  interests  of  the  road.  Marshall  v. 
Nashville  R.,  etc.,  Co.   (Tenn.),  12-675. 

(6)   Termination  of  relation  of  carrier   and 
passenger. 

In  general.  —  The  relation  of  carrier  and 
passenger,  when  established,  does  not  termi- 
nate until  the  passenger  has  reached  his  des- 
tination, has  alighted  from  the  train  upon 
which  he  had  been  riding,  and  has  had  rea- 
sonable time  within  which  to  leave  the  place 
where  passengers  are  discharged.  Glenn  v. 
Lake  Erie,  etc.,  R.  Co.  (Ind.),  6-1032. 

From  the  time  a  passenger  places  himself 
under  the  charge  of  the  carrier  as  he  begins 
his  journey,  until  he  is  afforded  the  oppor- 
tunity to  leave  the  premises  of  the  carrier  at 
the  termination  of  the  journey,  he  is  "  a  pas- 
senger being  transported,"  within  the  mean- 
ing of  the  Nebraska  statute  providing  that 
"  every  railroad  company  .  .  .  shall  be  lia- 
ble for  all  damages  inilicted  upon  the  person 
of  passengers  while  being  transported  over  its 
road,"  unless  by  some  act  not  attributable  to 
the  carrier  the  relation  ceases.  Fremont,  etc., 
R.  Co.  V.  Hagblad  (Neb.),  9-1096. 

The  relation  of  carrier  and  passenger  ceases 
when  the  car  has  reached  its  final  station  and 
been  placed  on  a  side  track  after  notice  to  the 
passengers.  Schley  v.  Susquehanna,  etc.,  R. 
Co.   (Pa.  St.),  19-lOly. 

Relation  terminated  by  act  of  pas- 
senger. —  A  person  cannot  hold  a  railroad 
company  liable  as  a  carrier  of  passengers  for 
personal  injuries  which  he  sustains  on  its 
premises  after  he  has  by  his  own  act  volun- 
tarily terminated  the  relation  of  carrier  and 
passenger.  Glenn  v.  Lake  Erie,  etc.,  R.  Co. 
(Ind.),  6-1032. 

Where  a  passenger,  after  alighting  from  a 
train  upon  which  he  has  been  riding,  volun- 
tarily loiters  about  the  station  for  ten  or 
fifteen  minutes  for  the  sole  purpose  of  amus- 
ing himself,  he  thereby,  as  a  matter  of  law, 
breaks  the  continuity  of  the  journey  and 
terminates  the  relation  of  carrier  and  passen- 


ger. Glenn  v.  Lake  Erie,  etc.,  R.  Co.  (Ind.), 
6-1032. 

Person  airaiting  oonneoting  train.  — 

Where  a  railroad  company,  whose  train  has 
arrived  at  the  junction  of  its  line  with  the 
line  of  another  railroad,  permits  a  passenger 
who  is  destined  to  a  point  of  the  connecting 
line  to  remain  on  the  train  to  await  the  ar- 
rival of  the  connecting  train,  it  owes  him  a 
duty  in  the  nature  of  the  duty  owing  to  a 
passenger,  notwithstanding  the  fact  that  it 
has  safely  carried  him  the  entire  distance 
agreed  upon.  Abbott  v.  Oregon  R.,  etc.,  Co. 
(Oregon),  7-961. 

Passenger  temporarily  leaving  train. 
—  A  passenger  on  a  car  or  boat  may,  before 
reaching  his  destination,  leave  the  vehicle  to 
transact  his  own  private  business  at  any  in- 
termediate station  or  landing  where  a  stop  is 
made  for  any  reasonable  time  to  receive  or 
discharge  passengers;  and  if,  without  his 
fault,  he  is  injured  in  consequence  of  the  car- 
rier's negligence  on  any  part  of  the  premises 
set  apart  by  it  for  the  use  of  the  public  or  so 
used  with  his  consent,  he  may  recover  dam- 
ages for  an  injury  sustained.  Abbott  V.  Ore- 
gon R.,  etc.,  Co.  (Oregon),  7-961. 

(7)    Person   riding   gratuitously,   in  general. 

Invitee  of  carrier.  —  A  passenger  who 
is  carried  gratuitously  by  a  common  carrier 
is  as  much  a  passenger  as  if  he  were  paying 
full  fare,  and  the  fact  that  he  is  carried 
gratuitously  will  not  of  itself  deprive  him  of 
his  right  of  action  for  injurj'  by  the  negli- 
gence of  the  carrier.  Indianapolis  Traction, 
etc.,  Co.  V.  Klentschy  (Ind.),  10-869. 

The  relation  of  carrier  and  passenger  exists 
between  a  street  railway  company  and  a  per- 
son who  is  taking  a  gratuitous  trolley  ride 
upon  the  invitation  of  the  company.  Indian- 
apolis Traction,  etc.  Co.  v.  Klentschy  (Ind.), 
10-869. 

The  relation  of  common  carrier  and  pas- 
senger exists  between  a  street  railway  com- 
pany and  persons  who  accept  its  invitation  to 
take  a  free  ride  on  its  cars,  where  the  cars 
are  in  the  charge  of  and  operated  by  the  com- 
pany's regular  servants;  and  at  the  very 
least  the  carrier  is  bound  to  exercise  ordinary 
diligence  to  avoid  injuring  such  passengers 
and  is  liable  for  any  want  of  ordinary  care. 
Indianapolis  Traction,  etc.,  Co.  v.  Lawson  (U. 
S.),  6-666. 

( 8 )    Employees. 

Employee    riding    on    coupons.    —    A 

street  railway  employee  whose  home  is  at  a 
distance  from  his  assigned  place  of  work  is 
a  passenger  while  riding  on  a  regular  street 
car  of  the  company  from  his  home  to  his 
place  of  work,  if  he  so  rides  by  his  own  vo- 
lition and  not  by  the  direction  of  the  com- 
pany, and  pays  his  fare  in  coupons  issued  to 
him  by  the  company  as  a  part  of  his  wages. 
Hebert  v.  Portland  R.  Co.   (Me.),  13-886. 

Employee  of  another.  —  Under  the 
Pennsylvania  statute  of  April  4,  1868,  one  not 
in  the  employment  of  a  railroad  company  but 
using  its  facilities  under  a_  contract  between 
the  railroad  company  and  his  employer  which 
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simply  permits  his  carriage  for  and  in  con- 
nection with  the  business  of  his  employer 
conducted  upon  the  railroad  is  not  a  passen- 
ger. Lewis  V.  Pennsylvania  K.  Co.  (Pa.), 
13-1142. 

(9)   Children  riding  free  with  parents. 

Belationship   estaMished   by   castom. 

^  Where  a  child  under  four  years  of  age 
rides  on  a  street  car  without  payment  of  fare, 
but  is  accompanied  by  his  mother  who  has 
paid  her  fare,  and  there  is  a  general  custom 
on  the  part  of  the  street  railway  company  not 
to  charge  fare  for  the  carriage  of  a  child  of 
that  age,  the  relationship  of  passenger  and 
carrier  exists  between  the  child  and  the  street 
railway  company.  Ball  v.  Mobile  Light,  etc., 
Co.    (Ala.),  9-962. 

(10)    Person  riding  on  free  pass. 

Pass  exeiupting  carrier  from  liabil- 
ity. —  A  street  railway  company  occupies  the 
position  of  a  mandatory  and  not  a  common 
carrier  to  a  person  riding  on  a  free  pass 
stipulating  that  such  person  uses  the  pass 
entirely  at  his  own  risk  of  injury  or  dam- 
age, and  the  company  is  not  liable  to  such 
person  except  for  negligence  so  gross  as  to 
amount  to  recklessness  or  wantonness.  Mar- 
shall v.  Nashville  E.,  etc.,  Co.  (Tenn. ), 
12-675. 

Drover's  pass.  —  A  person  riding  on  a 
drover's  pass  properly  issued  to  him  by  a 
railroad  company  is  a  passenger  for  hire,  and 
his  release  of  liability  for  damages  resulting 
from  the  carrier's  negligence  is  invalid. 
Weaver  v.  Ann  Arbor  R.  Co.   (Mich.),  5-764. 

A  person  actually  put  in  charge  of  a  ship- 
ment of  live  stock  by  a  shipper,  with  the  un- 
derstanding that  in  consideration  of  the 
transportation  furnished  him  he  shall  render 
such  services  as  shall  become  necessary,  is  a 
"  hona  fide  employee  "  of  the  shipper  within 
the  meaniijg  of  a  drover's  pass  issued  by  the 
railroad  company,  though  he  has  not  been  em- 
ployed previously  by  the  shipper.  Weaver  v. 
Ann  Arbor  R.  Co.  (Mich.),  6-764. 

(11)    Express   messengers. 

Messenger    riding    in    special    oar.    — 

An  express  messenger,  carried  by  a  railroad 
company  in  a  special  car  under  a  contract 
with  the  express  company  for  the  transporta- 
tion of  express  matter,  is  neither  a  tres- 
passer, licensee,  nor  employee  of  the  railroad 
company,  but  is  a  passenger  for  hire.  Davis 
V.  Chesapeake,  etc.,  R.  Co.   (Ky.),  12-723. 

( 12 )   Newsboy  or  news  agent. 

Pennsylvania  statute.  —  A  railway 
news  agent  riding  on  a  train  in  the  usual 
course  of  his  employment  held  not  to  be.  a 
passenger  of  the .  carrier  within  the  Pennsyli 
vania  .statutes^ ,  Smallwood  v.  Baltimore,  etc., 
R.  Co.  (Pa.),  7-525.  .; 

■  (13)  Railway  mail  agents  or  clerks. 

In  general.  —  In  the  carriage  of  the  route 
agents  or  postal  clerks  of  the  United  States 


v.ho  me  charged  with  duties  respecting  the 
mails  carried  under  contracts  made  in  ac- 
cordance with  law,  a  carrier  of  passengers  is 
under  the  same  obligation  as  regards  suit- 
able and  safe  carriage  as  it  is  to  its  ordinary 
passengers.  Lindsay  v.  Pennsylvainia  R.  Co. 
(D.  C),  6-862. 

A  railway  postal  clerk  in  the  discharge  of 
his  duties  on  a  railway  train  occupies  the 
relation  of  a.  passenger,  and  his  rights  are  to 
be  determined  by  the  rules  of  law  applicable 
to  that  relation.  Illinois  Central  R.  Co.  v. 
Porter  (Tenn.),  10-789. 

Railroads  owe  the  same  degree  of  care  to 
postal  clerks  and  mail  agents  riding  in  the 
postal  cars  in  charge  of  mail  a;S  they  do  to 
passengers.  Malott  v.  Central  Trust  Co. 
(Ind.),  11-879. 

Pennsylvania  statute.  —  The  Pennsyl- 
vania statute  providing  that  any  person  sus- 
taining injury  or  loss  of  life  while  lawfully 
engaged  or  employed  on  or  about  a  railroad, 
though  not  employed  by  the  railroad,  may 
recover  against  the  railroad  only  as  if  he  wero 
its  employee,  but  providing  that  the  statute 
shall  not  apply  to  passengers,  precludes  a 
railway  postal  clerk,  in  the  employ  of  the 
federal  government,  from  being  considered  a 
passenger,  so  far  as  the  right  to  recover  for 
personal  injuries  is  concerned.  Martin  ;;. 
Pittsburg,  etc.,  E.  Co.   (U.  S.),  8-87. 

Such  statute  is  not  repugnant  to  the  fed- 
eral constitution  by  the  fact  that  it  lessens 
instead  of  augments  the  carrier's  liability. 
Martin  v.  Pittsburg,  etc.,  R.  Co.  (U.  S.), 
8-87. 

Such  statute  is  not  unconstitutional  be- 
cause it  prevents  a  person  traveling  from  or 
to  another  state  from  maintaining  an  action 
for  an  accident  occurring  in  the  domestic 
state,  though  such  person  could  maintaiij  an 
action  in  the  foreign  state  for  a  similar  acci- 
dent occurring  there.  Martin  v.  Pittsburg, 
etc.,  R.  Co.   (U.  S.),  8-87. 

(14)   Person  riding  on  ticket  or  pass  fr?iud- 
ulentiy  procured. 

Where  a  railroad  employee  procures,  in  the 
name  of  a  member  of  his  family,  a  free  non- 
transferable ticket  for  passage  on  an  excur- 
sion train  rim  for  the  benefit  of  the  employees 
of  the  railroad,  and  gives  the  ticket  to  a  per- 
son not  a  member  of  his  family,  who  uses  it, 
such  person  is  not  a  passenger,  and  therefore 
cannot  recover  against  the  railroad  company 
for  any  injury  which  is  not  wanton  or  wilful, 
though  he  does  not  look  at  the  ticket  or  know 
its  contents.  Harmon  v.  Jensen  (U.  S.), 
20-1224. 

Previous  acquiescence  by  carrier.  — 
A  person  riding  on  a  season  railroad  ticket, 
sold  at  a  reduced  rate,  which  he  has  procured 
by  wilfully  false  representations  as  to  his 
right  to  obtain  the  ticket,  is  in  no  better 
position  than  a  mere  trespasser;  and  this  is 
so  though  the  railroad  company's  conductors 
have  previously  accepted  coupons  of  the 
ticket  and  permitted  him  to  ride  thereon. 
Fitjsmnurice  w.  New  York,  etc.,  R.  Co.  (Mass  ) 
7-586.  ■  .•  .  ■     .  . 
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(15)   Person  riding  on  locomotive,  freight  or 
special  train. 

Persons  on  locomotive  ivith  acquies- 
cence of  conductor,  —  One  who  with  the 
mere  silent  acquiescence  of  the  conductor  rideS 
upon  the  engine  of  a  railroad  train  or  in 
any  place  unsuitable  or  exposed,  or  not  desig- 
nated for  carrying  passengers,  is  not  a  pas- 
senger though  he  may  have  gone  to  the  rail- 
road station  for  the  purpose  of  taking  passage 
on  the  train.  Radley  v.  Columbia  Southern 
E.  Co.    (Oregon),  1-447. 

Person  on  freight  train,  in  general. 
—  Before  a  person  can  enter  upon  and  ac- 
quire the  rights  of  a  passenger  on  a  train 
which  the  railroad  company  has  designated 
for  operation  for  the  carriage  of  freight  ex- 
clusively, he  must  show  some  contract  made 
with  some  servant  or  agent  of  the  company 
authorized  to  make  such  contract.  This  au- 
thority may  be  shown  eith-er  by  express  grant 
or  by  necessary  implication  growing  out  of 
the  nature  or  character  of  the  employment. 
Vassor  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  9-535. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  while  riding  on  one  of 
the  defendant's  freight  trains,  it  is  for  the 
court,  and  not  for  the  jury,  to  determine 
whether  the  conductor  of  the  train  had  au- 
thority to  bind  the  defendant  by  his  agree- 
ment to  carry  the  plaintiff  as  a  passenger  or 
as  an  employee.  Vassor  i\  Atlantic  Coast 
Line  R.  Co.    (N.  Car.),  9-535. 

TTnantliorized  aglreement  xrith  con- 
ductor. —  The  conductor  of  a  train  which  a 
railroad  company  has  designated  for  opera- 
tion for  the  carriage  of  freight  exclusively  has 
no  authority  to  contract  for  the  carriage  of 
passengers,  or,  except  in  case  of  emergency, 
to  employ  servants  to  assist  him  in  operating 
the  train;  and  a  person  who  is  injured  while 
riding  on  a  freight  train  under  an  unauthorized 
agreement  with  the  conductor  cannot  hold  the 
company  liable  for  personal  injuries  sustained 
by  him,  where  the  injuries  have  not  been  in- 
flicted wantonly  or  wilfully.  Vassor  v.  At- 
lantic Coast  Line  R.  Co.   (N.  Car.),  9-535. 

Where  the  conductor  of  a  freight  train 
makes  an  unauthorized  agreement  to  carry 
another  person  on  the  freight  train  in  con- 
sideration of  an  undertaking  of  such  person 
to  assist  in  the  operation  of  the  train,  and 
during  the  course  of  transportation  such  per- 
son is  injured,  the  fact  that  the  railroad 
company  subsequently  issues  to  him  a  pass 
wherein  he  is  described  as  an  "  injured  em- 
ployee "  does  not  tend  to  show  any  ratifica- 
tion of  the  attempted  employment.  Vassor 
V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.), 
9-535. 

Street  car  chartered  for  special  pur- 
pose. —  When  a  person  enters  a  street  car 
chartered  for  a  special  purpose  after  the 
regular  schedule  houi"s,  tenders  the  amount 
of  his  passage  and  keeps  a  seat  in  the  car 
with  the  knowledge  and  consent  of  the  con- 
ductor, the  street  railway  assumes  towards 
that   person   all   the   duties  incumbent   on    a 


carrier    of    passengers.     McCarter    v.    Green- 
ville Traction  Co.   (S.  Car.),  5-42. 

e.  Duty  in  carriage  of  passengers. 

( 1 )   Duties  and  liabilities  in  general. 

Degree  of  care  required.  —  A  carrier 
is  not  an  insurer  of  the  safety  of  a  passenger 
and  is  not  liable  for  injuries  received  by  the 
latter  through  unavoidable  accident.  Taillon 
V.  Mears   (Mont.),  1-613. 

A  carrier  of  passengers  is  bound  to  exer- 
cise the  utmost  practicable  care  and  diligence 
to  secure  the  safety  of  a  passenger,  but  a 
duty  of  reasonable  care  for  his  own  safety 
as  well  rests  upon  the  passenger  himself. 
Interurban  R.,  etc.,  Co.  v.  Hancock  (Ohio), 
8-1036. 

A  carrier  owes  the  duty  to  its  passengers  ' 
to  provide  for  them  a  safe  place  to  ride,  to 
see  that  they  are  treated  with  respect  by  its 
servants,  and  not  to  expose  them  to  unneces- 
sary peril.  Carleton  v.  Central  of  Georgia 
R.  Co.    (Ala.),  16-445. 

A  common  carrier  of  passengers  is  bound 
to  provide  for  the  safety  of  its  passengers  so 
far  as  human  skill,  care,  and  foresight  are 
capable  of  securing  that  end,  and  is  liable 
for  injuries  received  by  them,  in  the  course 
of  their  transportation,  which  might  have 
been  avoided  or  guarded  against  by  the  ex- 
ercise upon  its  part  of  extraordinary  vigi- 
lance, aided  by  the  highest  skill.  Morgan 
V.  Chesapeake,  etc.,  R.  Co.   (Ky.),  16-608. 

A  common  carrier  of  persons  for  hire  or 
reward  must  use  the  utmost  care  and  dili- 
gence for  their  safe  carriage,  and  must  pro- 
vide everything  necessary  for  that  purpose, 
and  must  exercise  to  that  end  a  reasonable 
degree  of  care  and  skill.  It  is  the  duty  of 
a  railway  company,  among  other  things,  to 
announce  the  approach  to  a  station  where 
passengers  are  to  disembark;  to  afford  pas- 
sengers reasonable  time  and  opportunity, 
under  the  circumstances,  to  embark  and  dis- 
embark; to  provide  reasonable  platform 
facilities  for  persons  to  disembafk  with 
safety;  to  keep  the  station  and  platforms, 
at  night,  lighted  in  a  reasonable  manner, 
and  to  keep  the  depot  and  platforms  free 
from  dangerous  obstructions.  Atchison,  etc., 
R.  Co.  V.  Calhoun   (Okla.),  11-681. 

For  the  safety  of  their  passengers,  com- 
mon carriers  are  required  to  exercise  the 
highest  degree  of  care  reasonably  to  be  ex- 
pected from  human  vigilance  and  foresight. 
in  view  of  the  mode  and  character  of  the 
conveyance  adopted  and  consistent  with  the 
practical  prosecution  of  their  business.  Col- 
orado, etc.,  R.  Co.  r.  McGeorge  (Colo.), 
17-880. 

A  carrier  of  passengers  for  hire  is  bound 
to  exercise  the  highest  degree  of  care  for 
the  protection  and  safety  of  his  passengers, 
and  is  responsible  for  the  negligent  acts  of 
his  servants  though  such  acts  are  not  within 
the  scope  of  employment.  Taillon  v,  Mears 
(Morit.),   1-613. 

Scenic  railways.  —  The  proprietor  of  a 
scenic  railway,  operated  for  amusement  pur- 
poses,   is    a    common    carrier    of    passengers 
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within  the  rule  making  it  incumbent  upon 
such  a  carrier  to  exercise  the  highest  degree 
of  care  and  caution  for  the  safety  of  its 
passengers  and  to  do  all  that  human  fore- 
sight and  vigilance  can  reasonably  do,  con- 
sistent with  the  mode  of  conveyance  and  the 
practical  operation  of  its  railway,  to  pre- 
vent accidents  to  passengers  while  riding  on 
its  cars.  O'Callaghan  v.  Dellwood  Park  Co. 
(III.),   17-407. 

Street  car  companies.  —  Street  car 
companies,  as  carriers  of  passengers,  are  held 
to  the  same  degree  of  care  and  vigilance  in 
preventing  injuries  to  their  passengers  as  is 
required  of  other  railroads  carrying  passen- 
gers for  hire,  that  is,  the  highest  care  and 
skill  that  prudent  men  would  exercise  in  a 
like  business  and  under  like  circumstances. 
O'Gara  v.  St.  Louis  Transit  Co.  (Mo.), 
11-850. 

Freight  tralni.  —As  a  rule  a  railroad 
company  is  not  negligent  because  of  an  oc- 
casional jar  or  jolt  in  the  operation  of  a 
freight  train,  but  a  jar  of  great,  unusual, 
and  unnecessary  violence  is  evidence  of  negli- 
gence. Pasley  v.  St.  Louis,  etc.,  R.  Co. 
(Ark.),  13-121. 

Trains  rnn  on  Sunday.  —  A  railroad 
company  which  runs  a  regular  passenger 
train  on  Sunday  cannot  escape  liability  for 
failure  to  perform  its  legal  duties  incidental 
thereto  on  the  ground  that  the  running  of 
trains  on  Sunday  is  unlawful.  Southern  R. 
Co.  17.  Wallis   (Ga.),  18-67. 

Keeping  aisles  of  cars  nnobstmcted. 
—  It  is  not  negligence  as  a  matter  of  law 
for  the  conductor  of  a  street  car  of  ordinary 
type,  with  a  seat  running  lengthwise  of  ths 
car  on  each  side,  to  suffer  the  bag  or  satchel 
of  a  passenger  to  remain  on  the  floor  of  the 
car  in  the  aisles  where  it  is  not  so  placed  as 
to  obstruct  free  passage  out  of  and  into  the 
car,  for  in  such  case  the  street  car  company 
is  not  bound  to  exercise  toward  a  passenger 
the  utmost  diligence  in  providing  against 
those  injuries  that  can  be  averted  by  human 
foresight,  but  is  bound  only  to  exercise  the 
highest  degree  of  care  consistent  with  the 
carrying  on  of  its  business.  Pitcher  v.  Old 
Colony  St.  E.  Co.   (Mass.),  12-886. 

Discovery  of  obstacle  on  track.  — 
Where  in  an  action  against  a  street  ear  com- 
pany for  damages  for  personal  injuries  to  a 
passenger,  the  defendant  relies  for  a  defense 
upon  the  fact  that  the  derailment  of  the  car 
was  caused  by  a  brick  placed  on  the  track 
by  a  small  boy,  the  defendant,  while  not 
liable  for  the  tortious  act  of  the  boy,  is  liable 
if  the  motorman  on  the  car,  by  the  exercise 
of  the  high  degree  of  care  which  an  employee 
in  such  circumstances  is  required  to  exercise, 
could  have  discovered  the  brick  upon  the 
track  in  time  to  have  stopped  the  car  and 
averted  the  derailment.  O'Gara  v.  St.  Louis 
Transit  Co.  (Mo.),  11-850. 

Where  in  such  an  action  the  evidence  is 
that  the  day  of  the  accident  was  bright  and 
clear,  that  the  track  was  straight,  and  that 
the  brick  was  placed  on  the  track  fifty  feet 
in  advance  of  the  car,  and  there  is  evidence 
from  which   the  jury   is   authorized   to  find 


that  the  motorman  saw  the  brick,  and  there 
is  no  affirmative  proof  on  the  part  of  the 
defendant  that  the  car  could  not  have  been 
stopped  within  fifty  feet,  or  at  least  brought 
to  such  a  slow  rate  of  speed  that  it  would 
not  have  been  derailed,  a  case  is  presented 
of  the  joint  tort  of  the  boy  and  the  negli- 
gence of  the  motorman  combining  to  produce 
the  injury,  and  the  trial  court  commits  no 
error  in  refusing  a  peremptory  instruction 
for  the  defendant  at  the  close  of  the  evi- 
dence. O'Gara  v.  St.  Louis  Transit  Co. 
(Mo.),  11-850. 

Train  running  into  landslide.  —  In 
an  action  by  a  passenger  against  a  railroad 
company  to  recover  for  injuries  received  in 
an  accident,  caused  by  the  train  running  into 
a  landslide  on  the  track,  it  is  reversible  error 
for  the  trial  court  to  instruct  the  jury  that 
common  carriers  of  passengers  are  bound  to 
exercise  all  the  care  and  skill  which  human 
foresight  and  diligence  can  suggest.  For  all 
practical  purposes  such  an  instruction  makes 
the  carrier  an  insurer  of  the  safety  of  its 
passengers,  which  is  not  the  law.  Colorado, 
etc.,  R.  Co.  V.  McGeorge   (Colo.),  17-880. 

Requiring  passenger  to  change  oars 
on  moving  train.  —  Whether  it  is  negli- 
gence for  a  railroad  company  to  require  a 
passenger  on  one  of  its  trains  to  pass  from 
one  car  to  another  while  the  train  is  in  mo- 
tion, depends  upon  the  conditions  prevailing 
at  the  time,  such  as  the  manner  in  which  the 
cars  are  coupled,  the  speed  at  which  the  train 
is  moving,  the  condition  of  the  track,  and 
whether  it  is  straight  or  curved,  and  also 
upon  the  condition  of  the  passenger  as  to 
strength  and  sobriety.  Carleton  v.  Central 
of  Georgia  R.  Co.    (Ala.),   16-445. 

Corporations  or  persons  liable.  —  A 
railroad  company  which  has  leased  its  road- 
bed, track,  and  rolling  stock  to  another  cor- 
poration is  liable  for  the  torts  of  the  lessee; 
and  this  liability  extends  to  an  injury  sus- 
tained by  a  passenger  in  consequence  of  the 
negligence  of  the  lessee's  servants.  Carleton 
V.  Yadkin  R.  Co.   (N.  Car.),  10-348. 

(2)   To  transport  promptly. 

Uabilty    for    negligent    delay.    —    A 

common  carrier  of  passengers  is  not  an  in- 
surer as  to  the  time  when  passengers  will 
arrive  at  their  destination,  in  the  absence 
of  an  express  contract  on  the  subject.  If  a 
railroad  negligently  fails  to  keep  the  time  it 
promises,  it  will  be  liable  in  damages  for 
injury  thereby  accruing  to  a  passenger;  but 
to  entitle  the  passenger  to  recover  there  must 
be  proof  of  negligence.  Cormack  r.  New 
York,  etc.,  R.  Co.  (N.  Y.),  17-949. 

Delay  preventing  passenger  from 
voting  at  general  election.  —  In  an  action 
against  a  carrier  for  failing  to  carry  the 
plaintiff  to  a  certain  place  and  return  him 
in  time  to  transact  certain  business  and  to 
vote  at  a  general  election,  the  loss  of  the 
plaintiff's  vote  cannot  be  included  as  an  ele- 
ment of  damages,  where  his  right  to  vote 
was  not  questioned  and  no  humiliation  or 
indignity  was  offered  him,  and  the  defendant 
purely   through   accidental   happening   fniled 
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to   return   the   plaintiff  in   time.     Morris   v. 
Colorado  Midland  R.  Co.   (Colo.),  20-1006. 

Act  of  God  as  excuse  for  delay.  —  The 
publication  of  a  time  table  imposes  upon  a 
railroad  company  the  obligation  to  exercise 
all  reasonable  care  and  diligence  to  make  the 
movements  of  its  trains  correspond  thereto; 
but  the  obligation  is  not  absolute  and  un- 
conditional. The  carrier  may  be  relieved 
therefrom,  if  without  any  negligence  on  its 
part  the  observance  of  punctuality  is  pre- 
vented by  the  act  of  God  or  inevitable  acci- 
dent. It  is  the  duty  of  the  carrier  to  exercise 
reasonable  foresight  in  the  anticipation  of 
obstructions  to  travel,  to  use  all  available 
means  for  the  removal  of  such  obstructions, 
and  to  proceed  with  the  transportation  as 
soon  as  practicable  after  such  removal. 
Where  all  this  has  been  done,  the  interven- 
tion of  an  act  of  God  or  vis  major  exonerates 
the  carrier  from  legal  liability  for  the  delay. 
Cormack  v.  New  York,  etc.,  R.  Co.  (N.  Y.), 
17-949. 

Blizzard  as  excuse  for  delay.  —  A 
snow  storm  of  such  severity  as  to  constitute 
a  blizzard  in  the  common  acceptation  of  that 
term,  is  an  act  of  Grod,  relieving  a  carrier  of 
passengers  from  liability  for  delay  in  trans- 
portation. Cormack  v.  New  York,  etc.,  R. 
Co.   (N.  Y.),  17-94&. 

Weight  of  train  and  condition  of 
track  as  excuse  for  delay.  —  The  prima 
facie  case  of  negligence  made  by  showing 
that  the  defendant's  passenger  train  failed 
to  make  its  schedule  and  connections  and 
that  the  plaintiff,  a  passenger,  was  thereby 
injured,  is  not  conclusively  rebutted,  so  as 
to  justify  a  nonsuit,  by  evidence  that  the 
train  was  heavier  than  usual,  and  that  the 
delay  was  caused  partly  by  a  trestle  being 
on  fire,  and  partly  by  the  fact  that  the  coal 
used  in  the  locomotive  was  bad.  It  is  for 
the  jury  to  say  whether  such  conditions  were 
the  result  of  negligence.  Taber  v.  Seaboard 
Air  Line  Ry.    (S.  C),   19-1132. 

(3)   To     provide     safe     cars     and     premises 
generally. 

Cars  owned  by  other  companies.  —  A 

common  carrier  of  passengers  is  answerable 
in  the  same  degree  for  the  safety  of  cars  of 
other  companies  used  by  it  as  for  the  safety 
of  its  own  cars.  Morgan  v.  Chesapeake,  etc., 
R.  Co.   (Ky.),  16-608. 

Mixed  trains.  —  The  duty  of  a  carrier 
of  passengers  to  provide  safe  cars  is  the  same 
with  regard  to  mixed  trains,  intended  for 
the  carriage  of  both  freight  and  passengers, 
as  with  regard  to  trains  intended  for  the 
carriage  of  passengers  only,  and  consequently 
an  instruction  which  might  lead  the  jury  to 
believe  that  a  passenger  assumes  additional 
risks  by  riding  on  a  mixed  train  is  erroneous. 
Morgan  v.  Chesapeake,  etc.,  R.  Co.  (Ky.), 
16-608. 

Car  door  closing  on  passenger  s  band. 
—  The  mere  fact  that  while  a  car  is  stand- 
ing at  a  station  to  discharge  and  receive 
passengers,  the  car  door  unexpectedly  closes, 
and    injures    a    passenger    who    is    about   to 


alight,  does  not  establish  negligence  on  the 
part  of  the  carrier.  Christensen  v.  Oregon 
Shore  Line  R.  Co.    (Utah),   18-1159. 

Safe  exit  from  station.  —  A  street  rail- 
way company  owes  to  its  passengers  the  duty 
to  use  reasonable  care  in  constructing  and 
maintaining  a  safe  turnstile  which  ailords 
a  means  of  egress  from  its  terminal  station 
to  the  street.  Gascoigne  v.  Metropolitan 
West  Side  El.  R.  Co.   (lU.),  16-115. 

(4)   To  protect  passengers, 
(a)   From  carrier's  servants. 

Insults  or  mistreatment.  —  A  passen- 
ger is  entitled  to  punitive  damages  from  a 
carrier  for  insults  or  mistreatment  suffered 
by  him  at  the  hands  of  any  employee  of  the 
carrier.  Hutchinson  v.  Southern  R.  Co.  (N. 
Car.),  6-22. 

Assault  by  conductor.  —  In  an  action 
against  a  street  railway  company  to  recover 
damages  for  an  assault  committed  by  the 
conductor  of  one  of  its  cars,  an  instruction 
asserts  a  correct  proposition  of  law  which 
states  that  even  though  it  was  the  duty  of 
the  conductor  to  keep  the  plaintiff  out  of 
the  part  of  the  car  reserved  for  white  people, 
it  was  also  his  duty  not  to  use  any  more  force 
than  was  necessary  for  that  purpose.  Birm- 
ingham R.,  etc.,  Co.  V.  Mason  (Ala.),  6- 
929. 

In  an  action  by  a  widow  to  recover  for  the 
death  of  her  husband  who,  while  a  passenger 
on  a  street  railway  car,  was  shot  by  the  con- 
ductor thereof  during  an  altercation  between 
him  and  the  plaintiff's  husband,  an  instruc- 
tion that  if  the  jury  should  find  that  the 
plaintiff's  husband  brought  on  the  difficulty 
the  plaintiff  can  under  no  circumstances  re- 
cover, is  properly  refused.  O'Brien  v.  St. 
Louis  Transit  Co.    (Mo.),  15-86. 

Assault  provoked  by  passenger.  — 
Insulting  language  provoking  an  assault  on 
a  passenger  by  the  conductor  of  the  car  is 
not  a  defense  to  an  action  by  the  passenger 
against  the  carrier,  but  it  may  be  shown  in 
mitigation  of  damages.  Jackson  v.  Old  Col- 
ony St.  R.  Co.   (Mass.),  19-615. 

Existence  of  relation  of  carrier  and 
passenger.  —  A  carrier  is  liable  for  assault 
not  justified  by  the  principles  of  self-defense, 
made  by  a  servant  of  the  carrier  on  a  passen- 
ger while  the  relation  of  carrier  and  passen- 
ger exists;  but  after  that  relation  has  ter- 
minated, such  an  act  of  the  servant  is  not 
within  the  scope  of  his  employment,  and  the 
carrier  is  not  liable.  Jackson  v.  Old  Colony 
St.  R.  Co.  (Mass.),  19-615. 

(b)   From  fellow  passengers  or  third  persons. 

Third  persons,  in  general.  —  A  rail- 
road company  is  bound  to  use  extraordinary 
care  and  diligence  to  protect  its  passengers, 
while  in  transit,  from  violence,  injury,  or 
outrage  and  humiliation  by  third  persons. 
This  protection  must  be  afforded  by  the  con- 
ductor to  the  extent  of  all  the  power  with 
which  he  is  clothed  by  the  company  or  by 
law,   and   his   failure  to   afford   it,   when   he 


t40 


ANX.  CAS.  DIGEST,  A^OLS.  1-20. 


iQS  knowledge  that  there  is  occasion  for  his 
nterferenee,  will  subject  the  company  to  lia- 
lility  in  damages.  Hillman  v.  Georgia  R., 
ite.,  Co.    (Ga.),  8-222. 

Liability  of  a  carrier  of  passengers  for  an 
issault  on  a  passenger  by  a  third  person. 
Jrown  V.  Chicago,  etc.,  K.  Co.  (U.  S.),  3- 
;51. 

Injury  not  reasonably  to  be  amtici- 
lated.  —  While  a  common  carrier  of  pas- 
iengers  is  perhaps  not  bound  to  protect  its 
)assengers  from  injuries  by  third  persons  to 
he  same  extent  and  degree  as  from  like  m- 
uries  by  its  own  agents  or  employees,  stiU 
t  must  use  a  high  degree  of  care  to  prevent 
uch  injuries  by  strangers.  It  is  under  9, 
Luty  to  protect  its  passengers  from  all 
langers  which  are  known,  or  which  by  the 
ixercise  of  a  high  degree  of  care  oxight  to 
le  known,  whether  occasioned  by  its  own 
ervants  or  by  strangers;  and  if  an  injury 
uffered  by  a  passenger  is  the  result  of  the 
oncurring  negligence  of  a  stranger  and  its 
iwn,  the  carrier  Is  liable.  Where,  however, 
he  carrier  has  no'  knowledge  of  the  eondi- 
ion  of  danger  to  which  the  passenger  is 
ubjeoted,  and  could  not  reasonably  antioi- 
late  the  injury,  or  provide  against  it,  it  is 
[ot  liable  for  an  injury  suffered  by  a  pas- 
enger  at  the  hands  of  a  stranger.  Irwin  v. 
.ouisville,  etc.,  R.  Co.    (Ala.),  18-,772. 

Intoxicated  persons.  —  In  an  action  by 
I  passenger  against  a  carrier  to  recover  dam- 
iges  for  injury  by  an  intoxicated  person, 
he  charge  of  the  court  held  not  to  have 
ubmitted  accurately  to  the. jury  the  law  ap- 
)lieable  to  the  case  made  by  the  pleadings 
md  evidence.  Hillman  r.  Georgia  R.,  etc., 
:o.   (Ga.),  8-222. 

Missile  burled  througb  car  window. 
—  A  railroad  company  cannot  be  held  liable 
or  injuries  suffered  by  a  passenger  in  one 
if  its  cars  by  being  struck  by  a  missile  hurled 
hrough  the  car  window  by  a  stranger,  where 
here  is  nothing  to  show  that  such  an  assault 
ir  injury  could  have  been  reasonably  antici- 
)ated  by  the  company  at  the  time  and  place 
it  which  it  occurred.  Irwin  !'.  Louisville, 
itc,  R.  Co.   (Ala.).,  18-772. 

A  street  railway  company  is  not  liable  to 
I  passenger  for  injury  inflicted  by  a  missile 
.hrown  by  a  stranger  standing  in  the  street, 
or  the  purpose  of  injuring  the  motorman  of 
me  of  its  cars  as  a  punishment  for  the  mo- 
;orman's  refusal  to  stop  the  car  at  a  place 
vhere  it  was  not  required  by  law  or  custom 
,0  stop.  Woas  V.  St.  Louis  Transit  Co. 
;Mo.),  8-584. 

In  an  action  against  a  street  railway  com- 
)any  to  recover  damages  for  personal  in- 
uries  sustained  by  a  passenger,  where  it 
ippears  that  the  injuries  were  inflicted  by  a 
nissile  throWn  by  a  stranger  on  account  of 
;he  failure  of  the  motorman  of  one  of  the 
lefendant's  cars  to  stop  the  car,  it  is  not 
irroneous  to  exclude  eviderioe  that  prior  to 
;he  injury  in  question  certain  persons  had 
:hrown  missiles  at  the  defendant's  cars  on 
lecount  of  their  failure  to  stop  arid  allow 
)assenger8  to  get  aboatd.  Woas  i\  St.  Louis 
Transit  Co.    (Mo.),   8-.584. 


Mob  violence.  —  A  street  railway  held 
not  liable  for  injury  to  a  passenger  resulting 
from  mob  violence  occasioned  by  a  strike 
against  the  company.  Bosworth  v.  Union 
R.  Co.   (R.  L),  3-1080. 

(c)   From  arrest. 

Arrest  by  known  officer  tii  the  law. 

—  A  railroad  company  is  not  liable  for  fail- 
ing to  protect  a  passenger  where  the  alleged 
neglect  of  duty  consists  oiily  in  the  failure 
of  the  conductor  of  the  train  to  resist  known 
officers  of  the  law  in  carrying  out  their  pur- 
pose to  drrest  the  passenger,  and  in  delaying 
the  train  at  a  station  a  few  minutes  longer 
than  usual  while  the  arrest  is  being  effected. 
Bowden  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  12-783. 

Proseciition  instituted  by  conductor. 
— •  A  conductor  employed  by  a  street  railwq,y 
company  acts  without  the  scope  of  his  em- 
ployment when  he  prosecutes  a  disorderlj)^ 
passenger  for  a  breach  of  the  peace,  and 
therefore  the  company  is  not  liable  for  his 
action  unless  it  authorizes  or  ratifies  it.  Dob- 
bins V.  Little  Rock  R.,  etc.,  Co.  (Ark.),  9-84. 

(5)   To  supply  drinking  water. 

Georgia  statute.  —  The  Georgia  Statute 
requiring  railroad  companies  to  supply  drink- 
ing water  to  passengers,  and  providing  for 
indictment  and  fine  for  neglect  of  such  duty, 
held  to  be  valid  except  in  so  far  as  it  under- 
takes to  inflict  punishment  other  than  fine. 
Southern  R.  Co.  «?.  State   (Ga.),  5-411. 

(6)   To  heat  cars. 

'Postal  cars.  —  A  route  agent  or  postal 
clerk  of  the  United  States  'may  maintain  an 
action  against  a  carrier  of  passengers  for 
personal  injuries  sustained  by  him  in  con- 
sequence of  the  carrier's  'failure  to  comply 
with  the  federal  statute  requiring  ithat  postal 
cars  shall  be  properly  warmed  for  the  ac- 
commodation of  the  route  agents  who  accom- 
pany and  distribute  the  mails.  Lindsey  r. 
Pennsylvania  R.  Co.    (D.  C),  6-862. 

Traill  ^stalled  during  blizzard.  —  In  an 
action  by  a  passenger  against  a  railroad  com- 
pany for  failure  to  transport  the  plaintiff  to 
his  destination  promptly,  where  the  complaint 
also  alleges  that  the  car  in  which  the  plain- 
tiff was  compelled  to  spend  the  night, 
because  of  the  delay,  was  cold  and  uncon- 
fortable,  and  that  the  defendant  did  nothing 
to  mitigate  its  uncomfortable  condition,  and 
there  is  evidence  tending  to  support  that  al- 
legation, but  no  evidence  sufficient  to  support 
the  allegation  that  the  delay  in  transportation 
was  due  to  the  defendant's  fault,  it  is  error  for 
the  trial  court  to  submit  the  case  to  the  jury 
in  a  charge  whicTi  leaves  them  at  liberty  to 
find  against  the  defendant  on  the  issue  as  to 
delay  in  transportation.  In  such  a  caSe,  the 
question  whether  the  defendarit  failed  to  per- 
form its  duty  in  mitigating  the  uncomfort- 
able condition  of  the  'car  should  be  sub- 
mitted to  the  jury  separately.  Cormack  v. 
New  York,  etc.,  R.  Co.   (N.  Y.),  17-949. 
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(7)  To  carry  to  point  indicated  by  sign  on 

car. 

In  general.  —  A  street  railway  company 
held  not  liable  in  damages  for  failvire  to  carry 
a  passenger  to  the  point  indicated  by  the 
signs  on  the  car.  O'Connor  i'.  Halifax  Tram- 
way Co.    (Can.),  3-1074. 

(8)  To    announce    station    and   awaken   pas- 

senger. 

Failare    to    announce   station.   —   The 

right  of  a  sleeping  passenger  to  damages  for 
failure  of  the  railroad  company  to  announce 
the  station.  Seaboard  Air  Line  Ry.  v.  Eainey 
(Ga.).  2-G75. 

Failure  to  avraken  passenger.  —  The 
failure  of  a  sleeping  passenger  to  leave  the 
train  upon  which  he  is  riding  immediatelj' 
upon  its  arrival  at  his  destination  does  not 
terminate  the  relation  of  carrier  and  pas- 
senger, where  the  servants  in  charge  of  the 
train,  with  the  knowledge  that  the  station 
is  the  passenger's  destination,  have  failed  to 
awaken  him  and  acquaint  him  v/ith  the  fact 
that  he  should  alight.  Bass  i'.  Cleveland, 
etc.,  R.  Co.    (Mich.),  7-718. 

It  is  not  the  duty  of  a  railway  company  to 
awaken  a  sleeping  passenger  in  order  to  ad- 
vise him  that  his  destination  is  reached  and 
enable  him  to  leave  the  train.  Seaboard 
Air-line  Ey.  i".  Rainey   (Ga.),  2-675. 

(9)   To  stop  at  passenger's  destination. 

In  general.  —  Tlie  duty  of  a  carrier  of 
passengers,  to  stop  trains  at  stations.  Gulf, 
etc.,  R.  Co.  V.  Moore   (Tex.),  4^770. 

Station  vrheve  train  is  not  schednled 
to  stop.  —I  Where  a  passenger  boards  a  train 
in  ignorance  of  the  fact  that  it  is  not  sched- 
uled to.  stop  at  the  pla<;e  to  which  he  has  a 
ticket,  and  he  is  received  without  objection 
or  warning,  it  is  the  duty  of  the  railroad 
company  to  stop  the  train,  for  hiln  at  his 
destination.  Hutchinson  v.  SoutheriL  R.  Co. 
(K.  Car.),  6^22. 

Dan^^ges  for  failnre  ta  stop.  —  A 
passenger,  on  a  railroad  tr'aiu  who  is  carried 
past  his  destinaition:  is  entitled  to  recover 
damages,  from  the  railroad  company,  though 
he  sustains  neither  bodily  harm  nOr  actual 
damages;  and  if  he  is  carried  by  recklessly 
or  wilfully,  he  is  entitled  to  punitive  dam- 
ages. Hutchinson  v.  Southern  E,  Co.  (N. 
Car.),  6-22, 

(10)   To  provide  waiting  room. 

Common-law  duty.  —  Even  in,  the  ab- 
sence of  statutory  requirements,  it  is  the 
duty  of  a  railroad  company  to  prqyide  and 
maintain  waiting  rooms  to  shelter  from  in- 
clement weather  persons  waiting  at  its  sta- 
tions to  take  it-s  trains;  and,  a  company  is 
liable  for  an  injury  which  is,  the  proximate 
result  of  its  breach  of  this  duty.  Draper  v. 
Evansville,  etc.,  E.  Co.    (Ind.),  6-569. 

At  junction.  —  A  petition  alleged,  in  sub- 
stance,' the  fallowing  facts :  The  plaintiff,  a 
woman,  purchased  a  through  ticket  between 
two  points   on  connecting  lines  of  two   rail- 


way companies.  She  was  transported  by  the 
first  railroad  to  a  junction  point  on  the  two 
lines.  At  that  place  passengers  had  to  wait 
for  a  transfer  to  connecting  trains,  and  there 
was  no  place  at  such  point  where  they  could 
obtain  accommodations.  In  view  of  these 
facts  the  two  companies  jointly  provided  and 
used  a  waiting  room  for  such  passengers;  and 
upon  her  arrival  there  plaintiff  was  told  by 
the  agents  and  employees  of  both  companies 
to  enter  the  waiting  room,  which  she  did 
accordingly;  It  was  necessary  to  wait  sev- 
eral hours  for  the  connecting  train.  While 
so  waiting,  the  employee  in  charge  of  the 
waiting  room  refused  to  allow  her  to  remain 
until  the  connecting  train  arrived,  ordered 
and  forced  her  to  leave  the  waiting  room  at 
night  and  in  the  dark,  vpitli  her  husband  and 
two  children  who  accompanied  her,  and  closed 
and  locked  the  room.  She  was  thereby  ex- 
posed to  a  rainstorm  and  made  sick,  and 
was  caused  pain  and  suffering.  Held, 
that,  as  against  a  general  demurrer,  the  peti- 
tion set  out  a  cause  of  action  in  tort  against 
the  two  defendants.  Eiley  v.  Wrightsville, 
etc.,  R.  Co.    (Ga.),  18-208. 

An  allegation  that  the  plaintiff  had  to 
wait  "  several  hours "  for  a  train  was  sub- 
ject to  special  demurrer,  where  no  reason 
appeared  why  the  plaintiff  could  not  allege 
more  definitely  the  time.  Riley  v.  Wrights- 
ville, etc.,  R.  Co.    (.Ga.),  18-208. 

The  description  of  the  person  who  forced 
the  plaintiff  to  leave  the  waiting  room  as 
"  the  employee  in  charge  of  said  waiting 
room "  was  subject  to  special  demurrer  for 
not  alleging  whether  he  was  claimed  to  be 
the  employee  of  the  one  or  the  other  defend- 
ant, or  of  both.  Riley  v.  Wrightsville,  etc., 
R.  Co.    (Ga.),  18-208. 

(11)    To    light    stations    and    platforms    of 
cars. 

Duty  to  light  station,  in  general.  — 

Duty  of  a  carrier  of  passengers  to  light  sta- 
tions. Abbot,  V.  Oregon  E.,  etc.,  Co.  (Ore.), 
7-961. 

A  passenger  who  has  completed  his  jour- 
ney on  a  railroad  train  and  alighted 
therefrom  at  a  station  provided  for  the  ac- 
cpmpiodation  of  the  general  public  is  allowed 
a  reasonable  time  to  leave  the  premises;  and 
a.  person  who  lawfully  intends  to  secure 
passage  on  the  cars  has  a  right  to  occupy 
the  waiting  room  at  the  station  a  reasonable 
time,  immediately  preceding  the  arrival  of 
the  train  which  he  expects  to  take;  and  in 
either  case  a  person  so  occupying  a  waiting 
room  sustains  towards  the  carrier  a  relation 
analogous  to  that  of  a  passenger,  and  the 
carrier  owes  such  a  person  a  duty  commen- 
surate with  the  degree  of  danger  to  which 
he  may '  be  exposed.  Abbot  v.  Oregon  R., 
etc.,  Co.   (Oregon),  7-961. 

In  an  action  by  a  passenger  against  a  rail- 
road, company  to  recover  damages  for  per- 
sonal injuries  sustained  by  him  at  a 
defectively  lighted  station,  it  is  for  the  jury 
to  deterrpine  what  was  the  reasonable  period 
of  time  prior  to  the  arrival  of  the  train  dur- 
ing which  the  company  should  have  kept  its 
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depot  platform  lighted.  Abbot  v.  Oregon  R., 
etc.,  Co.    (Oregon),  7-961. 

Depot  platform.  —  A  train  dispatcher's 
promise  to  stop  at  u  certain  station  a  train 
not  scheduled  to  stop  there,  and  his  knowl- 
edge that  some  passengers  will  be  at  the 
station  intending  to  take  the  train,  do  not, 
in  the  absence  of  a  stipulation  to  that  effect, 
bind  the  railroad  company  to  light  its  depot 
platform  until  a  reasonable  time  next  pre- 
ceding the  arrival  of  the  train.  Abbot  v. 
Oregon  R.,  etc.,  Co.    (Oregon),  7-961. 

Platform  and  steps  of  train.  —  A 
carrier  of  passengers  is  required  merely  to 
have  the  platform  and  steps  of  its  train  so 
lighted  that  an  ordinary  passenger  can  see 
sufficiently  to  alight  in  safety,  and  not  so 
that  a  particular  person,  whose  vision  may 
be  defective,  can  see  to  alight.  Cruse  v. 
Illinois  Central  R.  Co.   (Ky.),  13-593. 

(12)   Toward  intoxicated  passenger. 

Helping  from  car. —  The  conductor  and 
trainmen  on  a  railroad  train  are  under  no 
obligations  to  remove  an  intoxicated  passen- 
ger from  the  car,  but  where  they  voluntarily 
undertake  to  help  him  from  the  car,  they 
are  bound  to  use  ordinary  care  in  what  they 
do  that  may  affect  his  safety;  and  not  only 
in  the  act  of  removal,  but  in  the  place  where 
they  leave  him,  it  is  their  duty  to  have  a 
reasonable  regard  for  his  safety  in  view  of 
his  manifest  condition.  Black  v.  New  York, 
etc.,  R.  Co.  (Mass.),  9-485. 

( 13)  Toward  passenger  boarding  or  alighting, 
a.  In  general. 

Safe  means  of  alighting.  —  A  railroad 

company  must  afford  reasonable  means  for 
passengers  to  alight,  and  use  careful  judg- 
ment in  the  method  of  construction  it  adopts, 
but  is  not  bound  to  exercise  an  infallible 
jiidgment,  and  is  guilty  of  no  breach  of  duty 
if  the  method  of  construction  adopted  is  in 
common  use  and  approved  by  experience. 
Traphagen  v.  Erie  R.  Co.    (N.  J.),  9-964. 

In  an  action  against  a,  railroad  company 
to  recover  damages  for  personal  injuries  sus- 
tained by  a  passenger  while  alighting  from 
a  passenger  coach,  where  the  only  negligence 
alleged  is  the  height  of  the  step  of  the  car, 
and  the  evidence  shows  that  the  plaintiff's 
injury  was  caused  by  the  fact  that  her  heel 
caught  on  the  step  before  she  touched  the 
ground,  and  there  is  no  evidence  that  the 
height  was  unusual,  but  on  the  contrary  the 
evidence  shows  that  the  car  was  not  different 
from  other  cars  operated  by  the  defendant, 
there  is  no  evidence  which  would  justify  the 
jury  in  finding  that  the  defendant  was  negli- 
gent. Traphagen  v.  Erie  R.  Co.  .  (N.  J.), 
9-964. 

Safe  place  of  alighting.  —  It  is  the 
duty  of  the  servants  of  a.  street  railway 
company  to  know  that  the  place  at  which 
they  stop  a  car  for  the  purpose  of  allowing 
passengers  to  alight  is  a  reasonably  safe  one 
for  that  purpose,  and  a  passenger  has  a  right 
to  assume  that  such  place  is  reasonably  safe. 


unless  it  is  obviously  dangerous.  Mobile 
Light,  etc.,  Co.  v.  Walsh   (Ala.),  9-852. 

In  an  action  against  a  street  railway  com- 
pany to  recover  damages  for  personal  in- 
juries sustained  by  a  female  passenger  while 
alighting  from  a  car,  held  to  be  for  the  jury 
to  determine  whether  there  was  an  implied 
invitation  to  the  passenger  to  alight,  and 
whether  there  was  an  implied  representation 
that  the  place  was  a  proper  one  at  which  to 
alight.  Mobile  Light,  etc.,  Co.  v.  Walsh 
(Ala.),  9-852. 

Evidence  reviewed,  in  an  action  against  a 
street  railway  company  to  recover  damages 
for  personal  injuries  sustained  by  a  female 
passenger  while  alighting  from  one  of  the 
defendant's  cars,  and  held  to  show  that  the 
question  whether  the  defendant's  servants 
were  negligent  in  inviting  the  passenger  to 
alight  at  the  place  at  which  she  alighted,  and 
whether  the  invitation  to  her  was  a  proxi- 
mate cause  of  her  injury,  were  properly  sub- 
mitted to  the  jury  for  determination.  Mobile 
Light,  etc.,  Co.  v.  Walsh   (Ala.),  9-852. 

At  place  other  than  regular  station. 
—  If  a  passenger,  with  the  knowledge  or 
consent  of  the  conductor,  leaves  the  train 
temporarily  when  it  stops  at  a  place  where 
passengers  are  not  customarily  received  and 
discharged,  the  conductor  is  charged  with 
the  same  duty  he  owes  to  passengers  enter- 
ing or  leaving  the  train  at  a  regular  station. 
Birmingham  R.,  etc.,  Co.  v.  Jung  (Ala.), 
18-557. 

Street  railway  on  private  right  of 
way.  —  A  street  railway  operating  on  a 
private  right  of  way  is  subject  to  the  same 
duty  as  a  steam  railroad  to  furnish  its  pas- 
sengers a  safe  place  to  alight.  Topp  v. 
United  Railways,  etc.,  Co.   (Md.),  1-S12. 

A  street  railway  which  has  provided  a 
platform  along  a  private  right  of  way  for 
the  use  of  passengers  is  bound  to  stop  its 
cars  at  such  platform,  and  if  the  passengers 
are  required  to  alight  elsewhere  the  company 
is  liable  for  ^injuries  resulting.  Topp  v. 
United  Railways,  etc.,  Co.    (Md.),  1-912. 

Ice  or  snow  on  steps  of  vehicles.  —  A 
carrier  of  passengers  cannot  be  held  liable 
for  negligence  in  failing  to  remove  ice  or 
snow  from  the  steps  of  its  vehicles  during 
the  j!ontinuance  of  a  storm,  unless  it  has  suf- 
ficient time  and  opportunity,  consistently 
with  its  duty  to  transport  passengers,  to  re- 
move the  same,  and  has  failed  to  do  so. 
Riley  v.  Rhode  Island  Co.    (R.  I.),  17-50. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  personal  injuries, 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant  in  failing  to  remove 
snow  and  ice  from  the  steps  of  the  car  in 
which  the  plaintiff  was  riding,  where  the 
evidence  shows  that  a  snowstorm  had  com- 
menced on  the  night  before  the  accident  hap- 
pened, and,  with  intermissions  of  rain,  had 
continued  during  the  day  of  the  accident; 
that  the  average  temperature  until  after  the 
accident  was  below  the  freezing  point;  that 
before  starting  on  the  trip  on  which  the 
accident  occurred,  the  conductor  had  removed 
from   the   steps   such   snow   and   ice   as   hacj 
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aeeumulated  there;  But  that  ice  or  snow  was 
deposited  on  the  steps,  by  the  feet  of  incom- 
ing passengers,  during  the  trip,  and  existed 
in  a  considerable  quantity  at  the  time  when 
the  plaintiff  attempted  to  alight  from  the 
car,  a  verdict  is  properly  directed  in  favor 
of  the  defendant,  on  the  ground  of  absence 
of  proof  of  negligence.  Riley  v.  Rhode 
Island  Co.  (R.  I.),  17-50. 

(b)   Sufficient  time  to  alight. 

In  general.  —  A  railroad  company  is 
bound  to  afford  passengers  a,  reasonable  op- 
portunity to  alight  from  its  train  in  safety, 
and  is  liable  for  injuries  sustained  by  a  pas- 
senger by  reason  of  the  carelessness  of  its 
servants  in  suddenly  starting  the  train  with- 
out warning  while  the  passenger  is  alighting 
therefrom,  provided  such  servants  know,  or 
in  the  exercise  of  due  care  ought  to  know, 
that  the  passenger  is  alighting.  Hall  v. 
Northern  Pacific  R.  Co.   (N.  Dak.),  14-960. 

The  duty  which  a  railroad  company  owes 
to  a  passenger  to  exercise  the  highest  degree 
of  care  for  his  safety  which  is  reasonably 
practicable  does  not  cease  until  the  passenger 
has  reached  his  destination  and  left  the  train. 
Chicago,  etc.,  R.  Co.  v.  Wimmer  (Kan.), 
7-756. 

Qnestlon  for  jury.  —  In  an  action  by  a 
passenger  against  a  railway  company  to  re- 
cover for  injuries  claimed  to  have  been 
caused  by  the  negligence  of  the  company  in 
starting  the  train  without  giving  the  pas- 
senger suflScient  time  to  alight,  where  the 
jury  in  answer  to  special  questions  find  that 
the  train  stopped  about  one  minute,  which 
was  the  usual  and  ordinary  stop  at  the  sta- 
tion where  the  injury-  occurred,  and  that  it 
ordinarily  takes  passengers  about  one  minute 
to  leave  the  train,  the  court  cannot  say  that 
the  time  was  sufficient.  Whether  the  stop 
was  reasonably  sufficient  under  the  circum- 
stances is  a  question  for  the  jury.  Chicago, 
etc.,  R.  Co.  V.  Wimmer   (Kan.),  7-756. 

Injnry  due  to  fault  of  passenger.  — 
If  a  train  is  stopped  a  sufficient  length  of 
time  for  the  passenger  to  alight  in  safety, 
she  cannot  recover  if  she  fails  to  avail  her- 
self of  the  opportunity  thus  afforded  her,  and, 
without  fault  of  the  servants  of  the  railroad 
company  and  without  their  knowledge,  is  in- 
jured by  attempting  to  alight  as  the  train 
is  started.  Hall  v.  Northern  Pacific  R.  Co. 
(N.  Dak.),  14-960. 

(c)   Assisting  passenger. 

Obligation  to  assist,  In  general.  —  A 

carrier  of  passengers  is  under  no  obligation 
to  supply  a  servant  to  assist  the  passengers 
to  descend  from  its  car;  but  where  the  con- 
ductor of  a  train  undertakes  to  assist  a 
female  passenger  to  alight,  she  has  a  right 
to.  rely  upon  that  officer's  careful  perform- 
ance of  his  undertaking  and  to  hold  the  car- 
rier responsible  for  any  failure  on  his  part 
to  use  reasonable  care.  Hanlon  v.  Central 
R.  Co.    (N.  Y.),   10-366. 

Need  of  assistance  known  to  train- 
men. —  There  is  no  absolute  duty  upon  the 


employees  of  »  railroad  company  to  assist 
passengers  in  alighting  from  trains  or  to 
observe  the  condition  of  passengers  in  order 
to  ascertain  whether  they  need  assistance  in 
alighting,  though  the  duty  to  render  assist- 
ance exists  if  a  passenger's  need  of  assist- 
ance is  actually  known  to  the  trainmen. 
Cruse  V.  Illinois  Central  R.  Co.  (Ky.), 
13-593. 

(14)   To   give   information   as   to   route. 

Iilablllty  for  misleading  Information. 

—  It  is  within  the  scope  of  the  authority  of 
a  ticket  agent  of  a  railroad  company  to  give 
persons  purchasing  tickets  information  con- 
cerning the  best  and  most  convenient  route 
to  be  traveled  in  using  the  ticket,  and  where 
the  agent  undertakes  to  give  such  informa- 
tion and  misleads  the  passenger  to  his  in- 
jury by  reason  of  delay  and  a  greater  num- 
ber of  changes  of  trains,  the  company  is 
liable  for  the  damage  so  caused,  excluding 
any  injury  caused  by  a  failure  of  the  trains 
of  other  railroads  to  run  on  schedule  time 
or  by  other  negligence  of  such  railroads.  St. 
Louis  Southwestern  R.  Co.  v.  White  (Tex.), 
13-965. 

(15)  Transfer  to  connecting  lines. 

Requirement    of    transfer    ticket.    — 

Where  a  street  railway  permits  passengers 
to  transfer  from  one  of  its  oars  to  another 
without  the  payment  of  additional  fare,  it  is 
a  reasonable  condition  to  require  that  the 
passenger  shall  tender  a  printed  transfer 
check  to  be  used  within  the  time  indicated 
thereon,  provided  the  car  on  which  the  pas- 
senger can  be  transported  passes  the  transfer 
point  within  the  time  so  limited.  Hornesby 
V.  Georgia  Ry.,  etc.,  Co.   (Ga.),  1-391. 

The  rule  of  a  street  railway  company  'is 
reasonable  which  requires  that  passengers 
who  pay  single  fare  to  ride  on  different  cars 
and  to  various  points  on  the  company's  road 
shall  have  transfer  tickets  showing  their 
right  so  to  ride.  Little  Rock  R.,  etc.,  Co. 
V.  Goerner   (Ark.),  10-273. 

Restrictions  as  to  use.  —  The  condition 
on  a  transfer  issued  by  a  street  railway  that 
the  "  holder,  by  accepting,  agrees  that  should 
any  controversy  rise  as  to  its  validity  holder 
will  pay  fare  and  call  at  company's  office  for 
correction,"  is  unreasonable  and  void. 
Georgia  R.,  etc.,  Co.  v.  Baker    (Ga.),  5-484. 

Effect  of  Incorrect  transfer  ticket.  — 
A  person  who  has  paid  his  fare  on  a.  street 
car  entitling  him  to  a  proper  transfer  ticket, 
and  who  transfers  to  another  car  for  the  pur- 
pose of  continuing  his  journey,  is  a  passenger 
on  the  second  car,  provided  he  presents  the 
transfer  ticket  in  proper  time  and  on  the 
proper  car,  though  the  ticket  was  void  when 
it  was  given  to  him,  and  though  he  does  not 
intend  to  pay  additional  fare  in  case  the 
ticket  given  him  is  refused;  but  he  is  not  a 
passenger  on  the  second  car  if,  with  knowl- 
edge that  the  ticket  is  invalid  because  it  has 
expired  by  limitation  on  account  of  his  fail- 
ure to  present  it  in  time,  he  boards  the  sec- 
ond car  with  the  intention  to  use  the  ticket 
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for  passage  and  with  the  intention  of  not 
paying  his  fare  in  any  other  way.  Little 
Eock  R.,  etc.,  Co.  v.  Goerner  (Ark.),  10-273. 

The  rule  stated  as  to  the  rights  of  a  pas- 
senger on  a  street  railway  who  receives  an 
erroneous  transfer.  Georgia  E.,  etc.,  Co.  v. 
Baker   (Ga.),  5-484. 

The  rule  stated  as  to  the  right  of  a  pas- 
senger on  a  street  railway  in  reference  to  a 
receipt  of  a  transfer.  Georgia  E.,  etc.,  Co. 
V.  Baker   (Ga.),  5-484. 

f.  Eight  to  make  rules. 

Kule  li^niting:  amount  to  be  tendered 
as  fare.  —  A  street  railroad  company  has 
the  right  to  make  a  reasonable  rule  fixing 
the  maximum  amount  for  which  change  will 
be  made  by  its  conductors  for  passengers  to 
enable  them  to  pay  the  amount  of  their 
fares  on  its  ears,  and  such  company  may 
refuse  to  carry  passengers  who  do  not  com- 
ply with  such  rule.  Burge  v.  Georgia  E., 
etc.,  Co.    (Ga.),  18-42. 

Whether  a  rule  of  a  street  railroad  com- 
pany fixing  the  maximum  amount  for  which 
change  will  be  made  by  its  conductors  is  rea- 
sonable, is  a  question  of  law  for  the  court. 
Burge  V.  Georgia  R.,  etc.,  Co.    (Ga.),  18-42. 

A  rule  of  a  street  railroad  company  pre- 
scribing two  dollars  as  the  maximum  amount 
for  which  its  conductors  shall  supply  change 
to  passengers  to  enable  them  to  pay  their 
fares  for  transportation  within  the  city,  is 
a  reasonable  rule.  Burge  v.  Georgia  E.,  etc., 
Co.   (Ga.),  18-42. 

g.  Ejection  of   passengers. 

(1)  Refusal  to  produce  ticket  or  pay  fare. 

(a)  In  general. 

Duty  of  passenger.  —  It  is  the  duty  of 
a  passenger  when  approached  by  the  con- 
ductor either  to  deliver  his  ticket  or  to  pay 
fare,  and  if  he  refuses  to  do  either,  the  con- 
ductor may  then  eject  him  from  the  train 
without  insult  or  more  force  than  is  neces- 
sary. Anderson  v.  Louisville,  etc.,  E.  Co. 
(Ky:),  20-920. 

In  the  absence  of  »  regulatory  statute, 
when  a  passenger  refuses  or  fails  to  produce 
evidence  of  Ms  right  to  transportation  or  to 
pay  the  lawful  fare,  after  a  due  demand 
therefor,  and  after  being  accorded  a  reason- 
able tiine  and  opportunity  for  compliance, 
he  forfeits  the  rights  of  a  passenger,  and 
STibjects  himself  to  ejection  from  the  train. 
Missouri,  etc.,  E.  Co.  v.  Smith  (U.  S.), 
10-939. 

Faibure  to  tender  exact  fare.  —  A 
passenger  on  »  street  railroad  is  not  bound 
to  tender  the  exact  amount  of  fare,  nor  is 
the  conductor  required  to  change  any  de- 
nomination of  money.  In  order  to  pay  fare, 
a  passenger  may  tender  a  reasonable  amount 
andi  require  the  conductor  to  change  the 
same.  Burge  v.  Gieorgia  R;,  etc.,  Co.  (Ga.), 
18-42. 

TTnreasonable  demand  for  change.  — 
Where  a  person  on  a  street  car  tenders  to 


the  conductor,  in  payment  of  his  own  fare 
and  the  fares  of  two  other  persons,  an  amount 
in  excess  of  that  fixed  by  a  reasonable  rule 
of  the  railroad  company  as  the  maximum 
amount  for  which  its  conductors  shall  fur- 
nish change,  the  conductor  is  not  bound  to 
furnish  the  change  therefor,  but  may  require 
such  persons  to  leave  the  car,  if  no  other 
tender  is  made.  Burge  v.  Georgia  E.,  etc., 
Co.   (Ga.),  18-42. 

Time  to  search  for  misplaced  ticket, 

—  Where  a  passenger,  on  being  approached 
by  the  conductor  for  his  ticket,  states  that 
he  has  purchased  a  ticket  and  has  it  with 
him,  but  has  misplaced  it  and  is  making  an 
effort  to  find  the  ticket,  it  is  the  conductor's 
duty  to  give  him  a  reasonable  time  to  find 
it  if  he  can  before  ejecting  him  for  refusal 
to  present  his  ticket  or  pay  fare.  Anderson 
V.  Louisville,  etc.,  E.  Co.   (Ky.),  20-920. 

Offer  to  pay  fare  after  nrilful  refusal. 

—  When  the  refusal  of  a  passenger  to  pay 
the  lawful  fare  is  wilful,  persistent,  or  capri- 
cious,, or  proceeds  from  a  fraudulent  purpose 
to  evade  paying  for  the  transportation  to^ 
which  he  knows  he  is  not  otherwise  entitled, 
the  passenger  cannot,  by  recanting  and  ten- 
dering the  fare,  after  the  process  of  ejection 
has  begun,  entitle  himself  to  transportation 
and  render  the  completion  of  the  ejection 
wrongful;  and,  under  such  circumstances,  a 
tender  of  the  fare  made  by  a  third  person, 
with  the  passenger's  assent,  is  no  more  effect- 
ive than  if  made  by  the  passenger  himself. 
Missouri,  etc.,  E.  Co.  v.  Smith  (U.  S.), 
10-939. 

(b)   Invalid  tickets. 

Erroneous  transfer  issued  by  mis- 
take. —  In  an  action  by  a  passenger  to  re- 
cover damages  from  a  street  railway  com- 
pany for  wrongfully  ejecting  him  on  his  re- 
fusal to  pay  fare  after  tendering  an  errone- 
ous transfer  issued  to  him  by  mistake  by 
the  conductor  of  a,  connecting  line  owned  by 
the  same  company,  the  fact  that  the  plaintiff 
failed  to  make  a  statement  or  explanatioi^, 
of  facts  before  he  was  ejected  is  not  of  itself 
sufficient  to  defeat  his  right  to  recovery, 
though  it  may  under  some  circumstances  have 
a  bearing  on  the  question  of  damages. 
Cleveland  City  E.  Co.  v.  Connor  (Ohio), 
6-941. 

A  street  railway  company  has  no  right  to 
eject,  for  refusal  to  pay  fare,  a  passenger 
who  presents  an  erroneous  transfer  given  to 
him  by  mistake  by  the  conductor  of  a  con- 
necting line  owned  by  it,  provided  the  pas- 
senger in  accepting  and  using  the  transfer 
has  exercised  the  care  that  would  have  been 
exercised  by  a  reasonably  prudent  man  under 
the  same  or  similar  circumstances;  and  if 
the  company  does  eject  the  passenger  under 
such  circumstances  it  is  liable  to  him  in 
damages  for  tort  as  well  as  for  breach  of 
the  contract  to  carry.  Cleveland  City  R. 
Co.  V.  Connor   (Ohio)  ,'6-941. 

Where  a  passenger  on  a  street  car  pays  his 
fare,  and  palls  for  and  receives  a  transfer 
ticket  which  is  void  on  its  face  and  which 
is   refused   when   presented   to   another   con- 
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ductor,  he  nevertheless  has  a  valid  contract 
with  the  company  to  be  carried  to  his  place 
of  destination,  and  il  the  company  expels 
him  from  the  second  car  for  a  refusal  to 
pay  the  additional  fare,  it  violates  this  con- 
tract and  is  liable  in  damages  for  the  breach. 
Little  Rock  R.,  etc.,  Co.  v.  Goerner  (Ark.), 
10-273. 

Expiration  of  time  limited  by  ticket. 
—  Where  a  railway  company  issues  a  trans- 
fer to  a  passenger,  but  the  car  does  not  reach 
the  transfer  point  until  after  the  time  indi- 
cated thereon,  no  recovery  can  be  had  against 
the  company  for  a  refusal  to  accept  the  trans- 
fer on  the  second  car,  where  the  passengei- 
has  made  no  attempt  to  have  the  conductor 
of  the  first  car  correct  the  transfer  or  make 
an  arrangement  for  the  passenger's  trans- 
portation on  the  transfer  car.  Hornesby  v. 
Georgia  Ry.,  etc.,  Co.   (Ga.),  1-391. 

The  expulsion  from  a  railroad  train  of  a 
person  who  refuses  to  pay  to  the  conductor 
any  fare  other  than  the  tender  of  a  limited 
ticket  which  on  its  face  has  expired  is  not 
actionable,  though  the  passenger  has  paid 
for  such  ticket  the  full  rate  for  which  the 
railroad  company  should  have  given  him  an 
unlimited  ticket,  and  though  he  has  com- 
municated this  fact  to  the  conductor.  Shel- 
ton  !'.  Erie  R.  Co.  (N.  J.),  9-883. 

(c)   Extra  fares. 

Failure  to  procure  ticket.  —  It  is  law- 
ful for  a  railroad  company  to  make  a  regu- 
lation that  a  passenger  who  fails  to  procure 
a  ticket  before  entering  a  train  shall  pay 
extra  fare.  But  in  order  that  the  company 
may  enforce  the  regulation  the  passenger  must 
have  had  an  opportunity  of  purchasing  a 
ticket  before  the  train  was  entered,  and 
where  no  such  opportunity  was  presented 
and  the  passenger  is  ejected  for  refusing  to 
pay  more  than  the  ticket  fare,  the  company 
commits  a  trespass  and  is  liable  to  the  pas- 
senger ejected  for  damages.  Ammons  i;. 
Southern  R.  Co.    (N.  Car.),  3-886. 

in  such  a  case,  the  passenger's  right  of 
action  for  the  ejection  cannot  be  made  to 
depend  on  the  conductor's  knowledge  or  ig- 
norance of  the  fact  that  the  station  agent 
had  no  tickets  for  sale  to  intending  passen- 
gers. Ammons  v.  Southern  R.  Co.  (N.  Car.), 
3-886. 

One  who  enters  a  train  to  be  transported 
as  a  passenger,  without  having  provided  him- 
self with  a  ticket,  may  be  compelled  to  pay 
fare  at  the  train  rate  instead  of  the  ticket 
rate;  and  if  he  refuses  to  pay  at  the  former 
rate,  he  may  be  ejected  from  the  train,  with- 
out subjecting  the  railroad  company  to  lia- 
bility for  damages,  provided  the  failure  of 
the  passenger  to  provide  himself  with  a  ticket 
is  due  to  his  own  fault  or  negligence,  and  not 
to  anv  fault  or  negligence  upon  the  part  of 
the  company.  Southern  R.  Co.  v.  Fleming 
(Ga.),  10-921. 

(2)   Violation  of  rules. 

A  rule  adopted  by  a.  street  railway  com- 
pany  prohibiting   passengers   from    standing 


on  the  front  platform  of  the  company's  cars 
is  a  reasonable  one.  Dobbins  v.  Little  Rock 
R.,  etc.,  Co.    (Ark.),  9^84. 

Refusal  of  passenger  to  comply  iirith 
conditions  of  transfer.  —  A  person  who 
fails  to  comply  with  the  conditions  of  a  street 
railway  as  to  transfers  cannot  recover  dam- 
ages for  an  expulsion  from  the  ear  when 
he  does  not  show  that  his  failure  to  have  a 
valid  transfer  is  the  fault  of  the  company. 
Hornesby  v.  Georgia  Ry.,  etc.,  Co.  (Ga. ), 
1-391. 

(3)   Refunding  passage  money. 

Although  the  circumstances  may  be  such 
as  to  justify  a  steamship  company  in  remov- 
ing from  its  ship  a  person  who  has  purchased 
a  ticket  for  a  voyage  thereon,  and  to  exempt 
the  company  from  liability  to  such  person 
in  an  action  of  tort  for  so  doing,  still,  it  is 
the  duty  of  the  company  in  such  a  case  to 
refund  the  passage  money  which  it  has  re- 
ceived, or  such  portion  thereof  as  remains 
after  it  has  recouped  itself  for  any  expense 
it  has  incurred  in  providing  for  the  passage 
of  such  person,  and  if  it  fails  or  refuses  to 
do  so  it  is  liable  In  an  action  for  breach  of 
contract.  Connors  v.  Cunard  Steamship  Co. 
(Mass.),  17-1051. 

(4)   Threat  of  ejection. 

A  threat  by  the  conductor  of  a  street  car 
to  expel  a  passenger  on  accovmt  of  a  mistake 
in  the  transfer  slip  is  a,  legal  wrong,  giving 
the  passenger  a  right  of  action  against  the 
company,  though  there  is  nothing  insulting 
in  the  words  or  manner  of  the  conductor 
further  than  that  a  mere  threat  to  expel 
might  be  deemed  an  insult.  Georgia  R.,  etc., 
Co.  V.  Baker   (Ga.),  5-484. 

( 5 )   Action. 

(a)    Pleading. 

In  a,  suit  for  damages  against  a  street 
railroad  company  on  account  of  the  ejection 
of  the  plaintiff  from  a  car  by  the  conductor 
thereof,  where  the  petition  alleges  that  the 
plaintiff  tendered  the  conductor  a  five  dol- 
lar gold  coin  in  payment  for  his  fare  and  that 
of  his  two  companions,  and  that  the  conduc- 
tor refused  to  accept  it  and  make  the  change; 
that  in  a  loud  and  offensive  manner  he 
ordered  the  plaintiff  to  leave  the  car;  that  on 
the  plaintiff's  remonstrating  with  him,  the 
conductor  seized  the  plaintiff  and  forcibly 
ejected  him  from  the  car;  that  the  conduct 
of  the  conductor  was  "  an  outrage  upon  peti- 
tioner "  and  in  violation  of  his  legal  rights ; 
and  that  the  plaintiff  was  subjected  to  great 
mortification  and  embarrassment  in  the  pres- 
ence of  others  on  the  car,  the  overruling  of  a 
general  demurrer  to  such  petition  does  not 
conclude  the  defendant  from  contending  on 
the  trial  that  five  dollars  was  an  unreason- 
able amount  for  which  to  require  the  con- 
ductor to  furnish  change  in  order  to  pay 
three  fares.  Burge  v.  Georgia  R.,  etc.,  Co. 
(Ga.),  18-42. 

Necessity  of  pleading  justification.  — 
In  an  action  by  a  passenger  to  recover  dam- 
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ages  for  an  assault  alleged  to  have  been  com- 
mitted by  the  conductor  of  the  car  in  which 
the  plaintiff  was  riding,  the  defense  that  the 
plaintiff  was  rightly  ejected  from  the  car  by 
the  conductor,  and  that  the  conductor  used 
no  more  force  than  was  necessary,  is  not 
available  unless  pleaded.  Jackson  v.  Old 
Colony  St.  R.  Co.   (Mass.),  19-615. 


(b)  Evidence. 

Time   to   find  misplaced  ticket.  —  In 

an  action  against  a  carrier  of  passengers  for 
damages  for  the  ejection  of  the  plaintiff  from 
the  defendant's  train,  evidence  examined  and 
held  to  show  that  the  conductor  did  not  give 
the  passenger  a  reasonable  time  to  find  his 
ticket,  when  he  had  purchased  one  but  had 
misplaced  it.  Anderson  v.  Louisville,  etc., 
R.  Co.  (Ky.),  20-920. 

Conductor's  disposition  towards  pas- 
sengers. —  In  an  action  against  a  carrier  of 
passengers  for  damages  for  the  ejection  of 
the  plaintiff  from  the  defendant's  train,  evi- 
dence of  the  conductor's  general  habit  or 
usual  disposition  concerning  the  treatment 
of  passengers  is  inadmissible.  Anderson  v. 
Louisville,  etc.,  R.  Co.    (Ky.),  20-920. 

Rude  conduct  toivard  other  passen- 
gers. —  In  an  action  by  a  passenger  against 
a  street  railway  company  to  recover  damages 
for  his  ejection  from  one  of  the  defendant's 
cars,  evidence  that  the  conductor  of  the  car 
acted  in  a  rude  and  overbearing  manner 
toward  other  passengers  shortly  after  the 
plaintiff's  ejection  is  inadmissible,  as  the 
conduct  to  which  it  relates  is  not  a  part  of 
the  res  gestw.  Dobbins  v.  Little  Rock  R., 
etc.,  Co.    (Ark.),  9-84. 

Identity  of  defendant's  servant,  — 
Evidence  examined  and  held  sufficient  to  go 
to  the  jury  as  to  the  identity  of  the  person 
who  ejected  the  plaintiff  from  the  defend- 
ant's car  as  a  brakeman  in  the  defendant's 
employ.  Golden  v.  Northern  Pacific  R.  Co. 
(Mont.),  18-886. 

Authority  to  eject  passengers,  —  A 
railroad  brakeman  is  presumed  to  have  au- 
thority to  eject  trespassers  from  the  cars  in 
his  charge.  Golden  ».  Northern  Pacific  R. 
Co.  (Mont.),  18-886. 

(c)   Instructions. 

Assessment  of  damages,  —  In  an  action 
brought  by  a  passenger  against  a  street  rail- 
way to  recover  damages  for  a  threat  to  expel 
from  the  car  on  the  ground  of  a  mistake  in 
the  transfer,  the  court  should  not  instruct 
the  jury  that  the  surrounding  circumstances 
of  the  parties  should  be  weighed  in  assessing 
the  damages,  in  the  absence  of  any  evidence 
of  such  circumstances.  Georgia  R.,  etc.,  Co. 
V.  Baker   (Ga.),  5-484. 

Disorderly  conduct,  —  In  an  action  by 
a  passenger  against  a  street  railway  company 
to  recover  damages  for  his  ejection  from  one 
of  the  defendant's  ears,  an  instruction  that 
if  the  plaintiff  conducted  himself  in  a  dis- 
orderly manner  and  wilfully  and  knowifigly 
interfered  with  the  apparatus  ai;d  machinery 
pf  the   cftr,   the   conduotPX   \^a9   justified   jn 


ejecting  him,  is  faulty  if  it  fails  to  define 
specifically  and  clearly  the  disorderly  con- 
duct, and  the  extent  and  character  of  the  in- 
terference by  the  passenger  with  the  ap- 
paratus and  machinery  of  the  car  that  would 
justify  his  ejection,  but  the  instruction  is  not 
so  defective  that  it  is  incapable  of  being 
rendered  proper,  or  at  least  harmless,  by  the 
evidence  or  by  other  instructions.  Dobbins 
V.  Little  Rock  R.,  etc.,  Co.  (Ark.),  9-84. 

(d)    Damages. 

Loss    of    time    and    incouTenlence.   — 

In  an  action  by  a  passenger  to  recover  dam- 
ages for  his  wrongful  ejection  from  a  train, 
where  the  evidence  shows  that  during  the 
process  of  ejection,  instituted  on  account  of 
the  failure  of  the  passenger  to  pay  his  fare, 
a  tender  was  made  by  a  third  person  of  the 
passenger's  fare,  not  to  the  passenger's  desig- 
nation but  merely  to  the  next  station  beyond 
the  point  of  ejection,  the  plaintiff,  if  it  ap- 
pears that  the  ejection  was  wrongful,  is  en- 
titled to  damages  only  for  his  loss  of  time 
and  inconvenience  in  reaching  by  other  means 
the  place  to  which  the  fare  was  tendered. 
Missouri,  etc.,  R.  Co.  v.  Smith  (U.  S.), 
10-939'. 

Person  inviting  expulsion.  —  A  per- 
son who  is  ejected  without  rudeness  or  vio- 
lence from  a  railway  train  on  his  refusal  to 
pay  the  excess  fare  required  of  those  having 
no  ticket,  is  not  entitled  to  recover  damages 
for  alleged  humiliation  and  disgrace  incident 
to  his  ejection  although  his  failure  to  have 
a  ticket  was  due  to  the  negligence  of  the  rail- 
way company,  where  it  appears  that  he  was 
willing  to  be  expelled  from  the  train  and 
actually  desired  the  ejection  in  order  to  en- 
able him  to  bring  a  suit.  Brenner  V.  Jones- 
boro,  etc.,  R.  Co.  (Ark.),  12-489. 

Assault  by  conductor  in  efFeoting 
ejection.  —  Where  the  conductor  on  a,  street 
car  refuses  to  accept  from  a,  passenger  a  void 
transfer  ticket  issued  by  the  conductor  on 
another  car  operated  by  the  same  street  rail- 
way company,  and,  without  using  more  force 
than  is  necessary  to  accomplish  the  purpose, 
expels  the  passenger  from  the  car  upon  his 
refusal  to  pay  the  additional  fare  on  demand, 
the  railway  company  is  liable  in  damages  for 
a  breach  of  its  contract  to  carry  the  passen- 
ger, but  is  not  liable  for  the  assault  made  neces- 
sary by  the  passenger's  refusal  to  leave  the 
car  when  requested  so  to  do.  Little  Rock 
R.,  etc.,  Co.  V.  Goerner   (Ark.),   10-273. 

Where  a  street  railway  company  negli- 
gently gives  a  passenger  an  erroneous  trans- 
fer, it  is  liable  to  him  in  damages  for  any 
loss  or  injury  he  may  sustain  by  reason  of  a 
breach  of  contract;  but  if  the  conductor  of 
the  connecting  car  refuses  to  accept  the 
transfer  and  demands  payment  of  the  fare 
notwithstanding  the  passenger's  explanation 
of  the  facts,  the  passenger  must  either  pay 
or  leave  the  car,  and  if  he  refuses  to  do  either 
he  cannot  recover  damages  from  the  com- 
pany as  for  an  assault  for  the  use  of  reason- 
able force  in  an  attempt  to  eject  him.  Nor- 
^on^  i;^  CpnsoU4ated  R.  Op,  (Cqnu.),  ^-943, 
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Threat  of  ejection.  —  The  rule  stated 
as  to  the  damages  recoverable  by  a  passenger 
against  a  street  railway  company  for  a 
threat  to  expel  on  account  of  a  mistake  in 
the  transfer.  Georgia  R.,  etc.,  Co.  v.  Baker 
(Ga.),  5-484. 

Excessive  damages.  —  A  verdict  for  $750 
for  ejecting  plaintiff  from  the  defendant's 
train  is  excessive  where  it  appears  that  no 
bodily  injury  was  inflicted,  and  the  only  evi- 
dence of  damages  is  that  he  was  compelled, 
from  lack  of  means,  to  remain  in  the  de- 
fendant's depot  over  night  without  food. 
Brian  v.  Oregon  Short  Line  E.  Co.  (Mont.), 
20-311. 

Punitive  damages.  —  In  an  action  by  a 
passenger  against  a  street  railway  company 
to  recover  damages  for  the  plaintiff's  ejection 
from  one  of  the  defendant's  cars,  where  it 
appears  that  the  conductor  declined  to  accept 
a  void  transfer  ticket  which  had  been  issued 
to  the  plaintiff  by  the  conductor  of  another 
car  operated  by  the  defendant,  and  that  on 
the  plaintiff's  refusal  to  pay  the  additional 
fare  on  demand  he  was  ejected  from  the  car, 
and  the  allegations  of  the  complaint,  and  the 
evidence,  show  that  there  was  a  wilful  breach 
of  the  contract  of  carriage  under  such  cir- 
cumstances of  insult  and  aggravation  as  to 
constitute  a  tort,  the  plaintiff  is  entitled  to 
recover  not  only  actual  and  compensatory 
but  also  punitive  damages.  Little  Rock  R., 
etc.,  Co.  V.  Goerner    (Ark.),  10-273. 

h.  Limitation  of  liability. 

In  general.  —  A  common  carrier  may 
limit  its  liability  by  contract  in  respect  to 
services  not  imposed  on  it  as  a  duty,  and  in 
such  case  the  liability  of  the  carrier  to  one 
injured  by  its  negligence  will  depend  on  the 
terms  of  the  contract.  Denver,  etc.,  R.  Co. 
V.  Whan  (Colo.),  12-732. 

Liability  to  passenger  riding  on  free 
pass.  —  A  common  carrier  cannot  contract 
against  liability  for  damages  arising  in  con- 
sequence of  its  own  negligence,  even  in  the 
case  of  a  passenger  riding  on  a  free  pass  who 
has  released  it  from  liability  for  the  negli- 
gence of  its  servants.  Yazoo,  etc.,  R.  Co.  v. 
Grant    (Miss.),  4-556. 

Injnries  to  shipper's  servant.  —  A 
person  employed  by  a  shipper  in  caring  for 
milk  during  its  transportation  by  a  railroad 
company  and  carried  by  the  company  in  con- 
sideration of  his  services  or  the  freight 
charges  against  his  employer  can  recover 
against  the  company  for  injuries  suffered  by 
the  carrier's  negligence,  notwithstanding  a 
contract  has  been  entered  into  by  him  with 
his  employer  releasing  the  latter  from  lia- 
bility for  such  a  cause,  which  release  is 
based  upon  an  invalid  contract  of  indemnity 
furnished  the  carrier  by  the  employer.  Baker 
V.  Boston,  etc.,  R.  R.   (N.  H.),  12-1072. 

A  passenger  on  a  railroad  riding  on  a  free 
pass  stipulating  that  "the  person  .  .  . 
accepting  this  pass  as'^umes  all  risks  of  ac- 
cidents and  damages  without  claim  upon 
the  company "  may  nevertheless  recover  for 
injuries  received  through  the  negligence  of 
the  company,  sinee  it  is  against  public  policy 


to  allow  the  carrier  to  exempt  itself  from 
liability  for  negligence  even  to  a  gratuitous 
passenger.  St.  Louis,  etc.,  R.  Co.  v.  Pitcock 
(Ark.),  12-582. 

IJiability  to  express  messenger.  — 
Under  the  provisions  of  the  constitution  of 
Kentucky  and  the  code  of  Virginia  forbid- 
ding common  carriers  to  contract  away  their 
common-law  liability,  a  contract  entered  into 
in  Virginia  between  an  express  messenger 
and  an  express  company  by  which  the  former, 
in  consideration  of  his  employment,  releases 
the  latter  and  the  railroad  company  from 
liability  for  personal  injuries  occasioned 
with  or  without  negligence,  does  not  prevent 
a  recovery  for  personal  injuries  negligently 
inflicted  by  the  railroad  company  in  Ken- 
tucky. Davis  V.  Chesapeake,  etc.,  R.  Co. 
(Ky.),  12-723. 

Under  the  Kansas  statute  (Gen.  St.,  §§ 
5857,  5858)  declaring  railroad  companies 
liable  to  persons  injured  by  the  negligence  of 
such  companies,  and  abrogating  the  fellow- 
servant  doctrine  as  to  them,  a  railroad  com- 
pany is  liable  for  injuries  to  an  express  mes- 
senger on  its  train,  and  it  cannot  contract  in 
advance  for  a  release  of  such  liability.  Weir 
V.  Rountree   (Wash.),  19-1204. 

Iiiability  to  employee  of  sleeping 
oar  company.  —  Constitutional  provisions 
against  discrimination  and  against  any  con- 
tract by  an  employee  releasing  the  employer 
from  liability  for  negligence,  do  not  restrict 
the  right  of  a  railroad  company  to  limit,  by 
contract,  its  liability  to  an  employee  of  a 
sleeping-car  company  in  charge  of  and  riding 
upon  a  sleeping  car.  Denver,  etc.,  R.  Co.  v. 
Whan   (Colo.),  12-732. 

Where  a  railroad  company  and  a  sleeping- 
car  company  enter  into  a  contract  limiting 
the  liability  of  the  railroad  company  for  per- 
sonal injuries  to  an  employee  of  the  sleep- 
ing-car company  to  such  liability  as  would 
exist  if  the  employee  were  the  servant  of  the 
railroad,  and  the  employee  enters  into  a  con- 
tract with  the  sleeping-ear  company  releas- 
ing the  railroad  company  from  all  liability 
for  personal  injuries  to  the  employee,  the  lat- 
ter contract  is  made  for  the  benefit  of  the 
railroad  company  and  that  company  is  en- 
titled to  enforce  its  provisions.  i)enver,  etc., 
R.  Co.,  V.  Whan   (Colo.),  12-732. 

i.   Passenger's   effects. 
(1)    What  constitutes  baggage. 

Dmmmers'  samples.  —  The  Mississippi 
statute  making  a  railroad  company  liable 
for  the  double  value  of  baggage  lost  does  not 
•  apply  where  the  articles  are  not,  in  a  proper 
legal  sense,  baggage,  as  where  they  are  drum- 
mers' samples,  for  which  the  railroad  is  re- 
sponsible as  for  baggage  solely  on  the  ground 
of  estoppel.  New  Orleans,  etc.,  R.  Co.  v. 
Shackelford    (Miss.),  6-82fi. 

A  railroad  company  is  responsible  for  drum- 
mers' samples  as  for  baggage  where  it  re- 
ceipts them  for  transportation  as  baggage 
with  the  knowledge  that  the  passenger  is  a 
drummer  and  that  the  receptacle  is  a  sample 
case.  New  Orleans,  etc.,  R,  Co.  »,  ghaekei.. 
ford  (M^ss.),  6-826. 
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Articles   used   for   minor   child.   —  A 

father,  paying  full  fare  for  himself,  who 
travels  with  a  child  of  such  tender  years  that 
by  custom  no  fare  is  demanded  for  its  car- 
riage, may  recover  upon  the  contract  for  car- 
riage in  the  event  of  the  injury  or  loss  of 
article's,  bought  and  used  for  the  child,  which 
are  packed  and  carried  with  the  father's  bag- 
gage, as  such  articles  are  the  property  of  the 
father  and  are  a  part  of  his  proper  baggage. 
Withey  i\  Pere  Marquette  E.  Co.  (Mich.), 
7-57. 

Articles  lielongiiig  to  wife.  —  A  con- 
tract to  carry  a  husband  and  his  wife  and 
their  common  baggage  is  a  contract  with  the 
husband,  and  in  an  action  brought  by  him 
alone  for  the  loss  of  the  baggage  hfe  taay  re- 
cover for  articles  of  jewelry  belonging  to  his 
wife  as  her  separate  and  sole  prtpeirty  and 
not  purchased  by  him.  Wdthey  v.  Pere  Mar- 
quette E.  Co.  (Mich.),  7-57. 

(2)  Duty  to  carry. 

Street  railways.  —  Under  the  Connecti- 
cut statutes  street  railwaiys  may  make  rea- 
sonable regulations  concerning  the  kind  and 
size  of  baggage  and  packages  which  may  be 
brought  into  their  cars  by  passengers.  Sp'erry 
?>.  Consolidated  R.  Co.   (Conn.),  9-l'99. 

Carriage  on  train  w^ith  passenger.  — 
A  passenger  who,  in  proper  season,  delivers 
a  trunk  to  the  bajggageinan  at  a  railway 
station,  has  the  right  to  rtquire  that  it  shall 
be  carried  on  the  same  train  which  he  takes. 
Conheim  r.  Chicago  Great  Western  E.  Co. 
(Minn.),  15-389. 

(3)    Liability   for   injury,   loss   or   delay   in 
delivery. 

(a)   In  general. 

Delay  in  delivery.  —  Knowledge  by  a 
carrier  that  a  trunk  offered  for  transporta- 
tion is  a  salesman's  trunk  of  samples  taken 
with  him  on  a  business  trip  includes  knowl- 
edge that  delay  in  its  delivery  will  result  in 
interruption  of  his  business  and  loss  of  time 
and  custom.  Webb  i'.  Atlantic  Coast  Line 
R.  Co.   (S.  Car.),  11-834. 

Articles  not  ordinarily  regarded  as 
baggage.  —  A  bagga^  agent  of  a  carrier 
has  implied  authority  to  receive  for  transpor- 
tation as  baggage  articles  of  a  passenger  not 
ordinarily  regarded  as  baggage,  and  if  he 
does  receive  such  articles  for  transportation, 
the  carrier  will  be  bound  by  his  act  and  liable 
for  the  loss  of  the  property,  unless  the  pas- 
senger is  advised  that  the  agent  is  exceeding 
his  authority.  Bergstrom  v.  Chicago,  etc., 
R.  Co.  (Iowa),  13-239. 

Property  not  belonging  to  passenger. 
—  Where  a  passenger  carries  as  baggage 
property  belonging  to  another  person  the 
carrier,  as  regards  such  property,  is  a  gratu- 
itous bailee  only,  and  is  liable  only  for  the 
loss  of  the  property  by  gross  negligence  or 
wilful  misconduct.  Brick  v.  Atlantic  Coast 
Line  R.  R.    (N.  Car.),  13-328. 

Whei-e  a  passenger  carries  as  baggage  the 
property   of   arjothev  not   »   member   of   the 


passenger's  family  or  traveling  W'ith  him,  an 
action  against  the  carrier  for  the  loss  thereof 
can  only  be  rnaintainedj  by  the  owner.  Brick 
V.  Atlantic  Coast  Line  R.  R.  (N.  Car.), 
13-328. 

Baggage  left  at  station.  —  The  liability 
of  a  railroad  company  as  a  common  carrier, 
for  loss  of  or  injury  to  the  checked  baggage 
of  a  passenger,  which  has  been  left  by  the 
passenger  with  tlie  company's  baggage  master 
at  one  of  its  stations  on  the  passenger's  ar- 
rival there  by  train,  with  directions  to  keep 
it  tmtil  called  for,  depends  upon  whether  such 
baggage  is  called  for  within  a  reasonable  time. 
Tallman  i\  Chicago,  etc.,  R.  Co.  (Wis.), 
16-71 L. 

What  constitutes  a  reasonable  time  de- 
pends on  the  facts  and  circumstances  of  each 
particular  ease,  and  no  general  rule  can  be 
laid,  down  upon  that  polnti  Tallman  v.  Chi- 
cago, etc.,  R.  Co.  (Wis.),  16-711. 

Baggage  under  control  of  passenger. 

—  In  the  absence  of  'a  special  agreement,  a 
carrier  of  passengers  does  not  assume  a  com- 
mon carrier's  liability  of  an  insurer  for  bag- 
gage of  which  it  does  not  take  full  posses- 
sion and  which  remains  under  the  control  of 
the  passenger,  but  the  carrier  is  only  boimd 
to  exercise  reasonable  cate  to  protect  from 
loss  or  injury  siich  iKiggage  or  property  as 
the  passenger  has  a  right  to  bring  with  him 
into  the  ear.  Sperry  v.  Consolidated  E.  Co. 
(Conn.),  9-199. 

In  order  to  make  a  carrier  liable  for  bag- 
gage as  a  common  carrier,  there  must  be 
either  actual  or  constructive  delivery  of  such 
baggage  to  the  carrier.  Southern  R.  Co.  r. 
Bickley  (Teiin.),  14-010. 

Until  the  entire  and  exclusive  custody  of 
baggage  has  been  given  to  a  common  carrier, 
no  responsibility  rests  upon  it  in  that  char- 
acter. Southern  R.  Co.  v.  Bickley  (Tenn.), 
14-910. 

What  eontititntes  custody  by  carrier. 

—  In  an  action  by  a  female  passenger  against 
a  street  railway  company  to  recover  damagfes 
for  the  loss  of  her  baggage,  evidence  tha't 
when  the  plaintiff  boarded  the  car  she  handed 
her  satchel  to  the  conductor,  and  that  the 
conductor  for  the  purpose  of  assisting  her 
took  the  satchel  and  placed  it  in  the  car 
with  in  the  sight  and  control  of  the  plaintiff, 
does  not  justify  the  inference  that  the  con- 
ductor assumed  the  custody  of  the  satchel. 
Sperry  «;.  Consolidated  R.  Co.  (Conn.),  9-199. 

fielivery  of  chech  to  connecting  car- 
riei-.  —  The  mere  delivery  of  a  baggage 
check  of  one  railroad  to  the  station  agent  of 
another  railroad  for  baggage  in  the  custody 
of  the  former  at  a  point  twelve  or  fourteeii 
miles  distant,  upon  such  agent's  agreement 
to  forward  the  baggage  to  the  passenger's 
destination,  is,  in  the  absence  of  express  or 
implied  authority  of  the  agent  to  make  such 
an  agreement,  and  in  the  absence  of  evidence 
of  the  willingness  of  the  former  railroad  to 
surrender  the  baggage,  not  a  constructive  de- 
livery to  the  latter  railroad,  notwithstandiiig 
the  fact  that  its  line  extends  to  the  station 
of  the  forme*-  railroad,  where  the  baggage  is 
located  and  that  such  station  is  used  in  com- 
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mon  by  both  railroads,  the  agent  therein 
transacting  business  for  both;  and  unless  the 
baggage  comes  into  the  actual  possession  of 
the  latter  railroad,  it  is  not  liable  for  the 
destruction  thereof  by  fire  two  weeks  there- 
after at  the  common  station.  Southern  R. 
Co.  V.  Bickley   (Tenn.),  14-910. 

Connecting  carriers.  —  In  an  action  by 
a  passenger  against  two  connecting  street 
railway  companies  to  recover  damages  for  the 
loss  of  the  plaintiff's  baggage,  the  plaintiff  is 
not  entitled  to  a  verdict  unless  there  is  suf- 
ficient evidence  to  justify  the  jury  in  finding, 
either  that  the  defendants,  or  one  of  them,  ac- 
cepted the  baggage  under  a  contract,  express 
or  implied,  to  carry  and  deliver  it  as  common 
carriers,  or  that  the  loss  of  the  baggage  was 
due  to  the  negligence  of  the  defendants,  or 
one  of  them.  Sperry  v.  Consolidated  R.  Co. 
(Conn.),  9-199. 

(b)   Limitation  of  liability. 

Effect    of    provision    in    ticket.    —   A 

provision  in  a  ticket  for  passage  on  an  ocean 
steamship  that  neither  the  steamship  com- 
pany, its  agents,  nor  the  ship  shall  be  "  in 
any  way  liable  for  loss  of  or  injury  to  or 
delay  in  delivery  of  baggage  or  personal  ef- 
fects of  the  passengers  beyond  the  amount 
of  fifty  dollars,  unless  the  value  of  the  same 
in  excess  of  that  sum  be  declared  at  or  before 
the  issue  of  this  contract,  or  at  or  before  the 
delivery  of  said  luggage  to  the  ship,  and 
freight  at  current  rates  for  every  kind  of 
property  is  paid  thereon,"  precludes  a  pas- 
senger from  recovering  more  than  the  stipu- 
lated amount  for  a  loss  occasioned  by  the 
negligence  of  the  steamship  company,  though 
the  ticket  contains  no  provision  expressly  ab- 
solving the  company  from  liability  for  its  own 
negligence.  Tewes  ».  North  German  Lloyd 
Steamship  Co.  (N.  Y.),  9-909. 

(4)   Actions  for  damages, 
(a)   Pleading. 

Amendment    of    complaint.    —    In    an 

action  by  a  traveling  salesman  against  a  car- 
rier for  failure  to  deliver  his  baggage,  it  is 
proper  for  the  trial  judge  to  change  the  words 
in  the  complaint  alleging  loss  of  time  "  and 
business,"  to  loss  of  time  "  from  his  business," 
where  the  change  does  no  more  than  to  make 
the  complaint  consistent  after  certain  por- 
tions have  been  stricken  out.  Webb  v.  At- 
lantic Coast  Line  R.  Co.    (S.  Car.),  11-834. 

Striking  out  allegation.  —  In  an  action 
by  a  traveling  salesman  against  a  railroad 
company  for  damages  for  failure  to  deliver 
promptly  the  plaintiff's  trunks  containing 
samples,  where  the  complaint  charges  that 
the  defendant's  agent  who  checked  the  trunks 
"  knew  that  said  trunks  contained  samples 
and  that  it  was  necessary  for  him  [the  plain- 
tiff] to  have  them  along  with  him  for  the 
sale  of  goods  in  his  regular  business,"  it  can- 
not be  insisted  that  the  trial  court  should 
strike  out  of  the  complaint  allegations  that 
the  failure  to  deliver  the  trunk  was  "  in  utter 
disregard     of    the    plaintiff's     rights "     and 
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"  through  defendant's  wanton  and  wilful  neg- 
ligence, carelessness,  and  recklessness "  and 
that  the  plaintiff  "  was  not  able  to  sell  any 
dry  goods  in  consequence  of  the  delay  .  .  . 
thereby  causing  him  to  lose  much  time  and 
business,"  such  allegations  not  being  objec- 
tionable as  relating  to  damages  "  special,  re- 
mote, and  speculative "  and  not  in  the  con- 
templation of  the  parties.  Webb  v.  Atlantic 
Coast  Line  R.  Co.   (S.  Car.),  11-834. 

(b)   Admissibility  of  evidence. 

Iioss  of  business.  —  In  an  action  by  a 
traveling  salesman  against  a  carrier  for  fail- 
ure to  deliver  his  baggage  it  is  not  reversible 
error  to  admit  evidence  to  show  that  the  time 
of  the  failure  to  transport  the  trunks  was 
during  one  of  the  plaintiff's  two  seasons  of 
business  activity,  the  knowledge  by  the  de- 
fendant that  the  plaintiff  was  a  traveling 
salesman  imparting  knowledge  of  periods  of 
activity  in  his  business.  Nor  is  the  admis- 
sion of  evidence  of  the  Joss  of  sales  to  certain 
customers  error,  the  verdict  of  the  jury  evi- 
dently not  being  based  upon  the  failure  to 
make  particular  sales.  Webb  v.  Atlantic 
Coast  Line  R.  Co.  (S.  Car.),  11-834. 

Production  of  articles  in  court.  —  In 
an  action  for  injury  to  or  loss  of  baggage,  it 
is  not  an  abuse  of  discretion  for  the  trial 
court  to  refuse  to  compel  the  plaintiff  to 
obey  a  subpoena  requiring  him  to  produce  in 
court  the  principal  articles  claimed  to  have 
been  injured,  where  it  appears  that  the  de- 
fendant's witnesses  were  permitted  to  inspect 
the  articles  before  the  trial.  Withey  v.  Pere 
Marquette  R.  Co.   (Mich.),  7-57. 

(c)   Sufficiency  of  evidence. 

Negligence  of  defendants.  —  Evidence 
reviewed,  in  an  action  by  a  female  passenger 
against  connecting  street  railway  companies 
to  recover  damages  for  the  loss  of  her  bag- 
gage, and  held  insufficient  to  show  that  the 
initial  railway  company  assumed  the  custody 
of  the  baggage,  and  insufficient  to  justify  a 
finding  that  the  plaintiff's  loss  was  occasioned 
by  the  negligence  of  the  defendants,  or  either 
of  them.  Sperry  v.  Consolidated  R.  Co. 
(Conn.),  9-199. 

In  an  action  by  a  passenger  against  a  street 
railway  company  to  recover  damages  for  the 
loss  of  her  baggage  the  question  whether  the 
defendant  exercised  reasonable  care  to  pre- 
vent the  loss  is  ordinarily  one  of  fact  for  the 
jury,  but  where  the  evidence  is  clearly  insuf- 
ficient to  sustain  a  verdict  for  the  plaintiff 
upon  that  question,  it  is  not  erroneous  to  re- 
fuse to  submit  the  question  to  the  jury. 
Sperry  v.  Consolidated  R.  Co.  (Conn.),  9-199. 

Amount  of  damages.  —  In  an  action  to 
recover  damages  for  delay  in  delivering  a 
traveling  salesman's  trunk  containing  sam- 
ples which  had  been  checked  as  baggage,  evi- 
dence examined  and  held  to  be  too  indefinite 
and  speculative  to  form  a  basis  for  estimat- 
ing the  amount  of  the  damages.  Conheim  r. 
Chicago  Great  Western  R.  Co.  (Minn.), 
15-389. 

Wantonness  or  recklessness  of  de- 
fendant. —  Evidence  in  the  case  at  bar  ex- 
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amined  and  held  to  Wftrrant  a  finding 
of  indifference  to  manifest  duty  in  the  trans- 
portation of  the  plaintiff's  trunk  from  which 
wantonness  or  recklessness  might  be  inferred. 
Webb  V.  Atlantic  Coast  Line  R.  Co.  ( S.  Car. ) , 
11-834. 

Iiialiility  of  defendant  as  oommon 
carrier.  —  In  an  action  against  a  railroad 
company  to  recover  damages  for  the  loss  of 
baggage,  where  the  evidence  shows  that  the 
plaintiff  was  a  passenger  on  one  of  the  de- 
fendant's trains  on  a  Sunday;  that  on  his 
arrival  at  his  destination,  about  five  o'clock 
in  the  afternoon  of  that  day,  he  looked  for  a 
conveyance  to  carry  to  his  home  a  grip  which 
he  had  checked  on  the  train  and  which  was 
too  heavy  for  him  to  carry,  but  could  find 
none;  that  he  thereupon  gave  the  check  for 
the  grip  to  the  defendant's  baggage  master 
at  the  railroad  station,  telling  the  latter  to 
keep  the  grip  and  that  he  woiild  call  for  the 
same  that  evening  or  the  next  morning;  and 
that  on  the  following  morning,  about  eight- 
thirty  or  nine  o'clock,  plaintiff  sent  a  con- 
veyance for  the  grip,  a  finding  by  the  trial 
court  that  the  defendant's  liability  as  com- 
mon carrier  continued  until  the  baggage  was 
called  for  will  not  be  disturbed  on  appeal. 
Tallman  v.  Chicago,  etc.,  E.  Co.  (Wis.), 
16-711. 

(d)   Instructions. 

Limitation  of  liability.  —  In  an  action 
by  a  passenger  against  an  ocean  steamship 
company  to  recover  damages  for  the  negligent 
destruction  of  the  plaintiff's  baggage,  it  is 
erroneous  to  instruct  the  jury  that  the  plain- 
tiff was  not  bound  by  a  condition  in  his 
passage  ticket  limiting  the  liability  of  the 
defendant  to  a  specified  amount,  if  that  con- 
dition was  not  called  ,to  the  attention  of  the 
plaintiff,  and  he  knew  nothing  about  it,  and 
by  the  exercise  of  reasonable  attention  would 
not  have  known  it,  as  there  is  a  just  and 
logical  .distinction  between  an  ordinary  rail- 
road ticket,  which  may  often  be  regarded  as 
a  mere  token,  and  a  passage  ticket  for  an 
ocean  voyage,  the  sale  and  purchase  of  which 
are  usually  conducted  with  such  caution  and 
deliberation  as  to  invest  the  transaction  with 
the  elements  of  a  contract,  the  terms  of  which 
the  purchaser  has  ample  opportunity  to  as- 
certain and  understand.  Tewes  v.  North 
German  Lloyd  Steamship  Co.  (N.  Y.),  9-909. 

Comments  on  testimony.  —  In  an  action 
by  a  traveling  salesman  against  a  carrier  for 
failure  to  deliver  his  baggage  a  remark  by 
the  trial  judge,  in  admitting  certain  evidence, 
that  the  testimony  was  that  the  plaintiff  told 
the  defendant's  agent  to  check  his  sample 
trunks,  and  that  the  defendant  must  have 
known  why  he  was  traveling,  is  not  error. 
Webb  V.  Atlantic  Coast  Line  R.  Co.  ( S.  Car. ) , 
11-834. 

(e)  Measure  of  damages. 

For  delay  in  delivery.  —  The  measure 
of  damages  for  delay  in  delivering  a  travel- 
ing salesman's  trunk  containing  samples, 
which  was  checked  as  baggage,  is  the  value 
af  tha  use  cf  th*  prcpArty-  during  (he  i»l»f, 


including  sueh  incidental  expenses  and  dam- 
ages as  were  in  the  contemplation  of  the  par- 
ties when  the  contract  of  carriage  was  made. 
Conheim  v.  Chicago  Great  Western  R.  Co 
(Minn.),  15-389. 

Fnnitive  damages.  —  Punitive  damages 
may  be  recovered  by  a  traveling  salesman  for 
the  failure  of  a  carrier  to  transport  the 
trunks  containing  his  samples.  Webb  v.  At- 
lantic Coast  Line  R.  Co.  (S.  Car.),  11-834. 

j.  Contributory  negligence, 
(a)   In  general. 

Riding  on  unsuitable  part  of  train. 

—  A  person  riding  on  an  unsuitable  or  ex- 
posed part  of  the  train,  even  if  a  passenger, 
is  guilty  of  such  contributory  negligence  as 
to  bar  a  recovery  by  him  for  injuries  sus- 
tained. Radley  v.  Columbia  Southern  R.  Co. 
(Oregon),   1-447. 

Alighting  at  place  other  than  plat- 
form. —  Whether  a  passenger  is  guilty  of 
contributory  negligence  in  alighting  from  a 
street  ear  elsewhere  than  at  the  platform  is 
a  question  of  fact  for  the  jury,  where  the 
evidence  shows  that  the  appearance  of  the 
place  of  alighting  was  deceptive  and  that  an 
invitation  to  alight  was  clearly  implied  by 
the  conduct  of  the  conductor.  Topp  v.  United 
Railways,  etc.,  Co.   (Md.),  1-912. 

Falling  doivn  stairs  on  station  prem- 
ises. —  The  act  of  a  passenger  who  has 
alighted  from  a  railroad  train  in  the  day- 
time, at  a  station  which  he  has  previously 
visited,  in  opening  by  mistake  a  door  in  the 
station  building,  which  is  not  marked  as  a 
place  of  entrance  for  passengers  and  which 
leads  to  a  basement  stairway,  and  entering 
the  same  without  looking  where  he  is  going, 
constitutes  contributory  negligence,  and  if  he 
is  injured  by  falling  down  the  stairway,  under 
such  circumstances,  he  cannot  recover  dam- 
ages against  the  railroad  company  because 
of  the  injury.  Speck  v.  Northern  Pacific  R. 
Co.   (Minn.),  17-460. 

(2)   Intoxication  of  passenger. 

Prosimate  cause  of  injury.  A  pas- 
senger cannot  recover  damages  from  a  carrier 
for  personal  injuries  sustained  by  him,  if  his 
voluntary  intoxication  was  a  direct  and  proxi- 
mate cause  of  the  injury.  Black  v.  New 
York,  etc.,  R.  Co.   (Mass.),  9-485. 

Intoxication  not  proximate  cause  of 
injury.  —  In  an  action  by  a  passenger 
against  a  carrier  to  recover  damages  for  in- 
juries sustained  by  the  plaintiff,  where  it 
appears  that  though  the  plaintiff  was  intoxi- 
cated at  the  time  of  the  injury  his  intoxica- 
tion was  not  a  cause  of  the  injury,  but  was  a 
mere  condition  which  was  well  known  to  the 
defendant's  servants,  and  it  further  appears 
that  the  acts  of  such  servants  were  a  direct 
and  proximate  cause  of  the  injury,  with 
which  no  other  act  or  omission  had  any 
causal  connection,  the  plaintiff  is  entitled  to 
recover.  Black  v.  New  York,  »to.,  R.  Co 
(Mass.),  9-485. 
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(3)   Riding  or  standing  on  running  board  of 
street  ear. 

Using  Tunning  board  for  passage.  — 

A  passenger  on  a  street  car  containing  an 
inside  aisle,  who  voluntarily  and  unneces- 
sarily uses  the  running  board  of  the  car  in- 
stead of  the  aisle,  to  go  from  one  part  of  the 
car  to  another,  is  guilty  of  contributory  neg- 
ligence precluding  him  from  recovering  for 
an  injury  caused  by  his  collision  with  a  trol- 
ley post  while  on  the  running  board.  Bridges 
I'.  Jackson  Electric  R.,  etc.,  Co.  (Miss.), 
4^662. 

Trolley  post  near  track.  —  It  cannot 
be  said  as  a  matter  of  law  that  a  trolley  post 
thirty-three  inches  distant  from  the  track  is 
dangerously  near  the  track  or  that  its  main- 
tenance shows  gross  negligence  on  the  part 
of  the  street  railway  company,  though  it  is 
nearer  the  track  than  the  adjacent  posts  are, 
and  a  passenger  riding  on  the  running  board 
is  injured  by  colliding  with  it.  Bridges  v. 
Jackson  Electric  R.,  etc.,  Co.   (Miss.),  4-662. 

Gnard  rail  np.  —  The  fact  that  the  guard 
rail  on  a  street  car  next  to  the  trolley  posts 
is,  contrary  to  custom,  up  instead  of  down, 
does  not  justify  a  passenger  in  exposing  him- 
self to  danger  knowingly  and  voluntarily  by 
riding  on  the  running  board  of  the  car  next 
to  the  trolley  posts.  Bridges  v.  Jackson  Elec- 
tric R.,  etc.,  Co.  (Miss.),  4^662. 

Assent  by  conductor.  —  In  an  action  by 
a  passenger  against  a  street  railway  company 
to  recover  damages  sustained  by  the  plaintiff 
by  coming  in  contact  with  a  trolley  pole 
while  using  the  running  board  of  an  open  car 
for  the  purpose  of  going  from  one  part  of 
the  car  to  another,  where  it  appears  that  the 
defendant's  tracks,  poles,  and  cars  were  prop- 
erly constructed,  maintained,  and  operated, 
and  it  does  not  appear  that  the  plaintiff  was 
ignorant  of  the  conditions  surrounding  him, 
evidence  that  the  conductor  of  the  car  gave 
a  simple  assent  when  the  plaintiff  expressed 
his  desire  to  change  his  location  in  the  car, 
and  that  the  conductor  failed  to  give  the 
plaintiff  any  warning  or  intimation  of  danger 
involved  in  using  the  running  board  while  the 
car  was  in  motion,  is  not  sufficient  to  show 
that  the  conductor  was  guilty  of  negligence 
rendering  the  defendant  liable  for  the  injury. 
Tietz  V.  International  R.  Co.  ( N.  Y. ) ,  9^1020. 

Standing  temporarily  on  running 
board.  —  A  person  who  passes  ten  feet  in 
front  of  an  approaching  dray  and  takes  his 
stand  temporarily  upon  the  running  board 
of  a  street  ear  has  a  right  to  assume  that  he 
need  pay  no  further  heed  to  such  dray  and  is 
not  guilty  of  contributory  negligence  in  fail- 
ing to  look  out  and  avoid  being  struck  by  a 
hub  of  the  dray.  Sibley  v.  Nason  (Mass.), 
12-938. 

(4)   Riding  on  platform. 

Passenger  unnecessarily  on  platform, 

—  Standing  or  riding  upon  a  platform,  when 
unnecessary,  constitutes  such  contributory 
negligence  as  will  preclude  a  recovery  for  in- 
juries received:  and  whether  it  is  necessary 
to  stand   upon   the   platform   becauae   of  the 


crowded  condition  of  the  oars  is  a  question 
for  the  jury.  Rolette  v.  Great  Northern  H. 
Co.  (Minn.),  1-313. 

Passenger  necessarily  upon  platform. 
—  The  mere  fact  that  a  passenger  is  injured 
while  necessarily  standing  upon  the  platform 
is  not  itself  a  cause  for  an  action  against  the 
railroad  company,  as  there  must  be  some  in- 
tervening act  attributable  to  the  company 
and  not  to  the  plaintiff  himself  or  another 
passenger,  to  make  the  company  liable.  Re- 
lette  V.  Great  Northern  R.  Co.  (Minn.), 
1-313. 

No  seats  inside.  —  The  fact  that  there 
are  no  seats  in  railroad  cars  does  not  justify 
Where  a  passenger  is  warned  by  the  con- 
a  passenger  in  riding  on  the  platform  while 
the  train  is  in  motion,  it  being  his  duty  to 
use  reasonable  effort  to  find  standing  room 
inside.  Rolette  v.  Great  Northern  R.  Co. 
(Minn.),  1-313. 

Passenger  -warned  by  conductor.  — 
ductor  of  the  danger  of  standing  on  the  plat- 
form and  ordered  to  go  inside  the  car,  his 
failure  to  comply  with  the  order  or  to  at- 
tempt to  find  standing  room  inside  will  pre- 
clude a  recovery  from  the  railroad  company 
for  injuries  received.  Rolette  v.  Great  North- 
ern R.  Co.   (Minn.),  1-313. 

Platform  of  street  car.  —  It  is  not 
contributory  negligence  per  se  for  a  pas- 
senger to  ride,  without  objection  by  the  rail- 
way company,  upon  the  platform  of  a  street 
car,  although  there  is  room  inside  the  car 
and  although  there  is  a  notice  posted  in 
the  car  warning  passengers  that  it  is  danger- 
ous to  ride  upon  the  platform.  Capital  Trac- 
tion Co.  V.  Brown  (D.  C),  10-813. 

(5)    Leaving  seat  before  train  or  car  stops. 

Railroad  train,  in  general.  —  The  lia- 
bility of  a  carrier  for  injuries  to  a  passenger 
leaving  a  seat  before  the  train  stops.  Illinois 
Central  R.  Co.  v.  Jolly   (Ky.),  4-748. 

Freight  train.  —  A.  passenger  on  a  freight 
train  who  while  the  train  is  slowly  moving 
rises  from  his  seat  and  stands  for  a  very 
short  time  is  not  for  that  reason  guilty  of 
contributory  negligence  as  a  matter  of  law. 
Pasley  v.  St.  Louis,  etc.,  R.  Co.  (Ark.), 
13-121. 

Where  a  passenger  riding  on  a  drover's 
pass  in  the  caboose  of  a  long  and  heavy 
freight  train,  who  is  accustomed  to  riding  on 
freight  trains,  voluntarily  leaves  his  seat 
while  the  train  is  moving  and  is  injured  by 
a  jar  or  jerk  naturally  resulting  from  the 
stopping  of  the  train  at  a  station,  he  cannot 
hold  the  railroad  company  liable  for  injury  in 
the  absence  of  a  showing  of  negligence  on  the 
part  of  the  servants  in  the  management  and 
control  of  the  train  or  in  the  stopping  of 
the  train  at  an  improper  place  or  in  an  im- 
proper manner.  Hedrick  v.  Missouri  Pacific 
R.  Co.  (Mo.),  6-793. 

Electric  car.  —  In  an  action  by  a  pas- 
senger against  an  electric  railway  company 
to  recover  damages  for  personal  injuries,  the 
declaration  is  not  rendered  demurrable,  aa 
showing  contributory  negligence  on  its  face, 
by   an   allegation   that   as   the   car   was  ap- 


452 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


preaching  the  plaintiff's  destination  and  had 
slowed  down  so  as  to  make  it  reasonably 
prudent  for  him  to  leave  his  seat  and  go  out 
upon  the  platform  for  the  purpose  of  alight- 
ing as  soon  as  the  car  should  come  to  a  full 
stop,  he  went  out  on  the  platform  for  that 
purpose.  Washington,  etc.,  R.  Co.  v.  Chap- 
man (D.  C),  6-721. 

Instructions  reviewed  in  an  action  by  a 
passenger  against  an  electric  railway  com- 
pany to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  while  standing  on 
the  platform  of  the  defendant's  car  as  it  was 
slowing  down  on  approaching  his  destination, 
and  held  to  be,  when  considered  as  a  whole,  a 
just  and  fair  statement  of  the  law  of  the  case. 
Washington,  etc.,  R.  Co.  v.  Chapman  (D.  C), 
6-721. 

Evidence  reviewed  in  an  action  by  a  pas- 
senger against  an  electric  railway  company  to 
recover  damages  for  personal  injuries  sus- 
tained while  standing  on  the  platform  of 
the  defendant's  car  as  it  was  slowing  down 
on  approaching  his  destination,  and  held  to 
justify  the  submission  to  the  jury  of  the 
questions  of  negligence  and  contributory  neg- 
ligence. Washington,  etc.,  R.  Co.  v.  Chap- 
man (D.  C),  6-721. 

(6)    Part  of  body  protruding  from  oar. 

Arm  out  of  -window.  —  It  is  negligence 
as  a  matter  of  law  for  a  passenger  traveling 
on  a  rapidly  moving  railroad  car  to  project, 
intentionally  and  needlessly,  his  arm  or  a 
part  thereof  out  of  the  window  of  the  car. 
Interurban  R.,  etc.,  Co.  v.  Hancock  (Ohio), 
8-1036. 

In  a  suit  against  an  interurban  electric 
railway  company  for  injury  to  a  passenger 
by  reason  of  his  arm  being  struck  by  a  car 
passing  upon  the  adjoining  track,  an  instruc- 
tion as  to  the  contributory  negligence  of  the 
plaintiff  approved.  Interurban  R.,  etc.,  Co. 
V.  Hancock   (Ohio),  8-1036. 

The  fact  that  a  passenger  was  riding  with 
part  of  his  arm  protruding  from  the  car 
window  is  sufficient  to  require  the  submission 
of  the  question  of  contributory  negligence  to 
the  jury,  in  an  action  for  injuries  caused  by 
an  object  near  the  track  striking  the  pas- 
senger's arm.  (See  note,  1  Ann.  Cas.  710.) 
Gardner  v.  Metropolitan  St.  E.  Co.  (Mo.), 
18-1166. 

Head  outside  of  open  street  car,  — 
A  passenger  on  an  open  street  car  is  not  as 
a  matter  of  law  guilty  of  contributory  neg- 
ligence in  putting  his  head  out  ten  inches 
beyond  the  side  of  the  car.  Cummings  v. 
Wichita  R.,  etc.,  Co.   (Kan.),  1-708. 

( 7 )  Boarding  or  alighting  from  moving  train, 
(a)   In  general. 

Negligence  per  se.  —  To  get  on  or  off  a 
moving  car,  whether  propelled  by  steam  or 
electricity,  is  negligence  per  se  in  him  who 
attempts  it.  Boulfrois  v.  United  Traction 
Co.    (Pa.),  2-938. 

Burden  of  proof.  —  The  act  of  getting 
on  or  off  a  moving  train  is  evidence  of  con- 


tributory negligence,  and  imposes  upon  one 
who  is  injured  in  doing  so  the  burden  of 
proving  that  the  peculiar  circumstances  of 
the  case  justified  him  in  such  course.  Hoyl- 
man  v.  Kanawha,  etc.,  R.  Co.  (W.  Va.), 
17-1149. 

(b)  Boarding. 

Injury    received    after    boarding.    — 

Where  a  person  attempts  to  board  a  moving 
car,  and  before  his  attempt  to  get  on  is  com- 
plete is  thrown  off  and  injured  by  a  sudden 
jerk  of  the  car,  he  i?  not  entitled  to  damages; 
but  if,  though  negligent  in  getting  on,  his 
attempt  is  completed  in  safety  and  he  is 
thrown  off  by  a  jerk  of  the  car  before  seated, 
the  railroad  company  is  answerable.  Boul- 
frois V.  United  Traction  Co.  (Pa.),  2-938. 

( c )  Alighting. 

General  rule.  —  The  general  rule  is  that 
passengers  getting  off  a  moving  railroad  train 
are  chargeable  with  contributory  negligence 
and  cannot  recover  for  injury  received  there- 
from. Hoylman  v.  Kanawha,  etc.,  R.  Co. 
(W.  Va.),  17-1149. 

The  fact  that  in  stepping  from  a  moving 
train  the  plaintiff  may  not  have  been  guilty 
of  negligence  defeating  his  right  to  recover 
does  not  entitle  him  to  a  verdict  unless  it  also 
appears  that  the  carrier  was  guilty  of  negli- 
gence which  was  a  proximate  cause  of  the 
plaintiff's  injury.  Simmons  v.  Seaboard  Air 
Line  Ry.  (Ga.),  1-777. 

By  advice  or  command  of  carrier's 
servant.  —  Where  it  appears  that  a  passen- 
ger alighted  from  a  train  at  a  particular  point 
upon  the  invitation  of  the  conductor  or  other 
employee  on  the  train,  or  under  the  belief 
that  the  train  was  not  in  motion,  and  the  cir- 
cumstances show  that  there  was  a  reasonable 
ground  for  such  belief,  these  facts  may  be 
taken  into  consideration  by  the  jury  in  de- 
termining whether  the  plaintiff  was  guilty  of 
contributory  negligence.  Baltimore,  etc.,  R. 
Co.  V.  Mullen  (111.),  3-1015. 

The  circumstances  under  which  a  passenger 
alighted  from  a  moving  train  held  to  author- 
ize a  recovery  of  damages  against  a  railroad 
company  for  negligence.  Baltimore,  etc.,  R, 
Co.  V.  Mullen  (111.),  3-1015. 

Where,  in  an  action  against  a  street  rail' 
way  for  damages  it  appears  that  the  con- 
ductor of  the  car,  while  the  same  was  moving 
slowly,  called  out  to  a  passenger  to  change 
cars  and  then  jumped  from  the  car  and  began 
putting  up  the  rear  fender  and  that  the  pas- 
senger stepped  from  the  car  and  was  injured, 
such  facts  do  not  show  as  a  matter  of  law 
either  that  the  railroad  company  was  free 
from  negligence  or  that  the  passenger  was 
guilty  of  contributory  negligence.  Elwood  r. 
Connecticut  E.,  etc.,  Co.  (Conn.),  1-779. 

Jumping  from  car  to  avoid  accident. 
—  A  passenger  on  an  electric  car  which  is 
running  away  rapidly  down  a  dangerous 
grade,  who  has  a  well-grounded  fear  of  im- 
minent danger,  is  justified,  in  obedience  to 
the  instinct  of  self-preservation,  in  jumping 
from  the  car,  if  that  seems  to  Ije  the  best 
method  of  escape.  Lehner  v.  Pittsburg  E. 
Co.  (Pa.),  16-83. 
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(8)  Walkiug   on    station   premises    in   dark. 

Unnecessarily    walking    for    exercise. 

—  Where,  on  an  unusually  dark  night,  a  pas- 
senger awaiting  the  arrival  of  u  train,  who 
has  been  permitted  to  occupy  us  a  waiting 
room  »  car  which  is  well  lighted  and  is  pro- 
vided with  necessary  accommodations,  leaves 
the  car  for  the  mere  purpose  of  getting  exer- 
cise, with  the  result  that  he  is  injured  while 
walking  on  the  station  premises  in  the  dark, 
he  is  guilty  of  contributory  negligence  pre- 
cluding him  from  recovering  for  injuries  sus- 
tained. Abbot  V.  Oregon  E.,  etc.,  Co.  (Ore- 
gon), 7-961. 

(9)  Alighting  from  car  and  crossing  track. 

Vie'W  obstmcted.  —  It  is  contributory 
negligence,  barring  a  recovery  for  injuries 
inflicted  by  a  negligently  operated  car,  for  a 
passenger  on  alighting  from  an  electric  street 
car  and  passing  to  the  rear  thereof  to  at- 
tempt to  cross  a  parallel  track  before  the  car 
from  which  he  has  alighted  has  moved  for- 
ward sufficiently  to  give  him  an  unobstructed 
view  of  cars  coming  from  the  opposite  direc- 
tion on  the  parallel  track,  though  he  looks 
and  listens  in  vain  before  crossing.  Horn- 
stein  V.  United  E.  Co.   (Mo.),  6-699. 

Where  one  who  has  alighted  from  a  trol- 
ley car  in  which  he  has  been  a  passenger 
passes  behind  the  car  and  proceeds  to  cross 
the  track  on  which  cars  run  in  the  other  di- 
rection, making  no  observation  for  his  own 
safety  except  to  "  look  up  "  at  a  time  when 
the  car  from  which  he  has  alighted  pre- 
vents his  view  of  the  other  track,  and,  with- 
out waiting  until  that  car  has  passed  suf- 
ficiently far  to  permit  observation,  enters  on 
that  track  and  is  struck  by  a  car  thereon 
not  running  at  excessive  speed,  he  is  guilty 
of  contributory  negligence  as  a  matter  of  law. 
Eagen  v.  Jersey  City,  etc.,  St.  R.  Co.  (N.  J.), 
12-911. 

The  fact  that  a  person  crossing  behind  a 
street  car  and  struck  by  a  car  on  the  parallel 
track  has  been  a  passenger,  does  not  relieve 
him  of  the  duty  to  take  reasonable  care  for 
his  own  safety.  Eagen  v.  Jersey  City,  etc., 
St.  R.  Co.    (N.  J.),  12-911. 

Crossing  intervening  track  to  sta- 
tion. —  A  passenger  alighting  from  a  train 
separated  from  the  station  by  an  intervening 
track  has  a  right  to  assume  that  his  safety 
will  not  be  endangered  by  a  train  passing 
upon  the  intermediate  track  while  he  is  creas- 
ing to  the  station,  and  he  is  not  required  to 
observe  the  rule  which  compels  a  person  cross- 
ing the  tracks  of  a  railroad  on  a  highway  to 
stop,  look,  and  listen  before  attempting  to 
cross,  though  he  is  required  to  exercise  ordi- 
nary care  under  the  circumstances.  Besecker 
V.  Delaware,  etc.,  R.  Co.  (Pa.),  14-21. 

Where,  as  a  train  approaches  a  station,  the 
passengers  are  notified  of  that  fact,  and  the 
doors  of  the  cars  are  thrown  open  to  permit 
the  exit  of  passengers,  and  the  speed  of  the 
train  is  reduced,  a  passenger  for  that  station 
who,  as  the  train  reaches  the  usual  place  for 
discharging  passengers,  alights  from  the 
slowly  moving  train  and  in  crossing  an  inter- 


vening track  betwooii  tlie  train  and  the  sta- 
tion is  sti-uck  and  injured  by  another  train  on 
that  track,  is  not  guilty  of  contributory  neg- 
ligence in  alighting  from  liis  train  before  it 
has  stopped,  as  the  fact  that  his  train  has 
not  entirely  stopped  is  not  notice  to  pas- 
sengers that  the  carrier  will  fail  to  perform 
its  duty  to  keep  the  intervening  track  clear. 
Besecker  v.  Delaware,  etc.,  R.  Co.  ( Pa. ) , 
U-21. 

k.  Connecting  carriers. 

Presumption  of  agency.  —  Where  a 
railroad  company  issues  and  sells  a  ticket 
with  a  coupon  attached  good  over  a  connect- 
ing line,  the  presumption  is,  in  the  absence 
of  other  evidence,  that  the  company  acts  as 
the  agent  of  the  connecting  carrier  in  making 
the  sale.  Pennsylvania  Co.  v.  Loftis  (Ohio), 
3-3. 

Contract  arising  from  sale  of  ticket. 
—  A  mere  sale  by  a  railroad  company  of  a 
coupon  ticket  for  transportation  of  a  passen- 
ger over  its  own  and  a  connecting  line  does 
not  import  a  contract  of  the  company  to  be- 
come responsible  for  the  safety  of  the  passen- 
ger beyond  its  own  line.  Pennsylvania  Co.  v. 
Loftis  (Ohio),  3-3. 

Pleading  in  action  for  expnlsion 
from  station,  —  In  an  action  by  a  passen- 
ger against  two  railroad  companies  operating 
connecting  lines,  to  recover  damages  for  ex- 
pulsion from  a  station  at  the  junction  of  such 
lines,  where  the  plaintiff  alleged  generally 
that  she  purchased  a  ticket  over  both  rail- 
roads between  two  points,  by  special  demurrer 
she  could  be  required  to  allege  whether  she 
purchased  it  from  one  company  or  the  other, 
or  its  agents,  or  from  an  outsider.  Riley  i\ 
Wrightsville,  etc.,  R.  Co.  (Ga.),  18-208. 

Parol  evidence  of  contract.  —  Where  a 
railroad  sells  a  coupon  ticket  good  over  a  con- 
necting line,  it  is  competent  to  prove  by  parol 
evidence,  aside  from  the  ticket  sold,  the  con- 
tract made  between  the  carrier  and  the  pas- 
senger. Pennsylvania  Co.  v.  Loftis  (Ohio), 
3-3. 

Joint  liability.  —  Where  two  railroad 
companies,  jointly  operating  their  properties 
through  the  agency  of  a  common  lessee  be- 
tween two  points  connected  by  their  roadbeds 
and  tracks,  undertake  in  the  discharge  of 
their  duty  as  common  carriers  to  carry  a 
passenger  over  their  tracks  between  such 
points,  they  are  jointly  liable  for  an  injury 
sustained  by  the  passenger  in  consequence  of 
the  negligence  of  the  lessees'  servants,  and 
therefore  the  complaint  in  a  joint  action 
against  the  two  lessor  corporations  to  recover 
for  the  injury  is  not  demurrable  for  mis- 
joinder, whether  the  cause  of  action  is  for  a 
breach  of  contractual  duty  or  for  a  tort  aris- 
ing out  of  the  breach  of  contract.  Carleton 
V.  Yadkin  E.  Co.    (N.  Car.),  10-348. 

1.  Actions  by  passengers  against  carriers. 
( 1 )   Jurisdiction. 

As  to  actions  for  wrongful  ejection,  see  ante, 
6g  (5). 

As  to  actions  for  loss  of  or  injury  to  passen- 
gers' baggage,  see  ante,  6  h   (4). 
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Action  for  failure  to  heat  cars.  —  The 

plaintiff's  petition  showing  that  the  car  in 
which  she  was  transported  as  a  passenger 
over  the  defendant's  railway  was  not  heated, 
although  the  weather  was  extremely  cold,  that 
in  consequence  of  the  failure  of  the  defend- 
ant's employees  to  heat  the  car  she  contracted 
a  severe  illness.,  that  she  began  her  journey 
over  the  said  railway  at  Albany  in  the  county 
of  Dougherty  and  that  she  suffered  as  a  re- 
sult of  the  cold  "  in  a  few  minutes  after  the 
train  left  Albany,  and  while  in  said  county 
of  Dougherty,"  a  suit  to  recover  damages  for 
injuries  which  resulted  from  the  exposure  to 
the  cold  was  properly  brought  in  that  county; 
and  it  was  not  error  for  tlie  court  to  overrule 
a  demurrer  to  the  petition  based  upon  the 
want  of  jurisdiction  on  the  part  of  the  city 
court  of  that  county,  although  the  hurtful 
effects  resulting  from  the  failure  to  heat  the 
car  may  have  been  increased  by  the  continua- 
tion of  the  journey  through  other  counties. 
Atlantic  Coast  Line  R.  Co.  v.  Powell  (Ga.), 
9-553. 

(2)   Statute  of  limitations. 

Common-law    action    for    negligence. 

—  An  action  to  hold  an  electric  railway  com- 
pany liable  as  a  common  carrier  of  passen- 
gers for  personal  injuries  sustained  by  the 
plaintiff  while  traveling  on  an  unconditional 
free  pass  issued  to  him,  the  injury  resulting 
from  a  head-on  collision  between  the  cars,  is 
based  upon  the  defendant's  breach  of  its  com- 
mon-law duty  as  a  common  carrier  to  carry 
the  plaintiff  safely  as  a  passenger,  and  is  not 
governed  by  the  Ontario  statutes  limiting  the 
time  within  which  an  action  may  be  brought 
against  the  railroad  company  for  an  injury 
sustained  "  by  reason  of  the  railway."  Eyek- 
man  v.  Hamilton,  etc.,  R.  Co.  (Ont.),  4-1126. 

(3)  Plaintiff's  pleadings, 
(a)   Form  of  action. 

Assanlt  by  servant.  —  A  passenger  may 
maintain  an  action  ex  contractu  against  a 
carrier  to  recover  damages  for  an  assault  com- 
mitted on  him  by  a  servant  of  the  carrier. 
Busch  V.  Interborough  Rapid  Transit  Co. 
(N.  Y.),   10-460. 

Breacli  of  contract  to  carry.  —  A 
declaration  in  assumpsit,  by  one  entitled  to 
the  benefit  of  a  contract  between  a  county 
and  a  railroad  company  whereby  the  latter 
has  agreed  to  transport  persons  suffering 
from  an  infectious  disease  to  the  county  pest 
house.  Which  properly  impleads  the  railroad 
company  thereon  and  for  a  breach  of  its  duty 
to  him  thereunder,  is  good  upon  demurrer. 
Jenkins  v.  Chesapeake,  etc.,  R.  Co.  ( W.  Va. ) , 
11-967. 

Contract  or  tort.  —  Petition  examined, 
in  an  action  for  damages  against  a  carrier  of 
passengers,  and  held  not  to  state  either  a 
cause  of  action  ex  contractu  against  a  com- 
mon carrier,  or  a  cause  of  action  at  common 
law  for  the  carrier's  negligence.  Fremont, 
etc.,  R.  Co.  V.  Hagblad    (Neb.),  9-1096. 


(b)   Allegations. 

Assanlt  by  employees.  —  In  an  action 
by  a  passenger  against  u,  carrier,  the  com- 
plaint states  a  good  cause  of  action  ex  con- 
tractu, where  it  alleges  that  on  a  specified 
date  "  plaintiff  became  a  passenger  of  de- 
fendant for  the  purpose  of  being  carried  upon 
one  of  its  cars;  "  that  in  consideration  of  the 
payment  of  fare  by  the  plaintiff  to  the  de- 
fendant "  the  defendant  promised  and  agreed 
safely  to  carry  the  plaintiff  and  to  treat  him 
properly  and  carefully;  "  and  that  "the  de- 
fendant through  its  agents  and  employees, 
wrongfully,  illegally,  and  in  violation  of  the 
terms  of  the  said  contract,  assaulted  the 
plaintiff,"  etc.  Busch  v.  Interborough  Rapid 
Transit  Co.   (N.  Y.),  10-460. 

Relation  of  carrier  and  passenger.  — 
In  order  to  state  a  cause  of  action  upon  the 
statutory  duty  of  a  railroad  company  to  a 
passenger  who  has  not  actually  taken  passage 
upon  the  train,  it  is  necessary  that  the  facts 
stated  shall  show  that  the  person  suing  is  one 
of  the  class  of  persons  to  whom  the  remedy 
is  afforded  by  the  statute.  To  plead  that  he 
is  a  passenger,  in  a  case  where  the  exist- 
ence of  such  a  relation  to  the  carrier  is  at 
issue,  pleads  a  mere  conclusion  of  law  and  is 
not  sufficient.  Fremont,  etc.,  E.  Co.  v.  Hag- 
blad  (Neb.),  9-1096. 

Petition  examined,  in  an  action  for  damages 
against  a  carrier  of  passengers,  and  held  not 
to  set  forth  facts  sufficient  to  constitute  the 
plaintiff  a  passenger  so  as  to  bring  him  within 
the  provisions  of  the  Nebraska  statute  pro- 
viding that  "  every  railroad  company  .  .  . 
shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  trans- 
ported over  its  road."  Fremont,  etc.,  R.  Co. 
r.  Haglilad  (Neb.),  9-1096. 

General  allegation  of  negligence.  — 
In  an  action  by  a  passenger  against  a,  street 
railroad  company  for  injuries  received 
through  a  derailment  of  the  car,  it  is  suf- 
ficient to  allege  generally  that  such  derail- 
ment was  caused  by  the  negligence  of  the 
company  or  its  servants  without  more  par- 
ticiilar  specification.  Hebert  v.  Portland  R. 
Co.   (Me.),  13-886. 

Failure  to  stop  train  at  station.  — 
In  an  action  against  a  railroad  company  for 
breach  of  its  common-law  duty  to  provide  a 
waiting-room  at  a  station,  a  paragraph  in 
the  complaint  which  counts  on  a  special  agree- 
ment between  the  parties  that  the  defendant 
would  stop  the  train  in  question  at  the  sta- 
tion where  the  plaintiff  was  waiting,  suf- 
ficiently states  a  cause  of  action.  Draper  v. 
Evansville,  etc.,  R.  Co.   (Ind.),  6-569. 

In  an  action  against  a  railroad  company  for 
damages  alleged  to  have  resulted  from  the 
failure  of  the  defendant  to  stop  a  passenger 
train  at  a  flag  station  on  signal,  an  averment 
in  the  petition  that  the  plaintiff,  "  in  accord- 
ance with  the  rules  of  the  company  and  the 
custom,  flagged  said  train  and  tried  to  wave 
the  same  down  to  a  stop  for  the  purpose  of 
getting  on  said  train,"  is  not  demurrable  as 
failing  to  specify  in  what  way  the  train  was 
flagged,  or  what  custom  or  rule  of  the  com- 
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pany  was  violated.     Southern  R.  Co.  v.  Wallis 
(Ga.),  18-67. 
Failure  to   keep  'waiting  room  open. 

—  Complaint  in  an  action  against  a  railroad 
to  recover  damages  for  its  violation  of  the 
statute  requiring  it  to  keep  a  waiting-room 
at  a  station  open  for  a  certain  period  held 
not  to  allege  facts  bringing  the  plaintiff 
within  the  statute.  Draper  r.  Evansville, 
etc.,  E.  Co.   (Ind.),  6-569. 

Failure  to  heat  oars.  —A  petition  in  an 
action  by  a  passenger  against  a  carrier  for 
damages  for  the  failure  of  the  carrier  to  heat 
the  cars  held  not  open  to  attack  by  general  de- 
murrer. Atlantic  Coast  Line  R.  Co.  v.  Powell 
(Ga.),  9-553. 

Where  a  petition  in  an  action  by  a  passen- 
ger against  the  carrier  for  damages  for  a 
failure  to  heat  the  cars  alleges  that  the  atten- 
tion of  the  agent  of  the  company  was  called 
to  the  condition  of  the  car,  and  requests  were 
made  to  have  the  same  heated,  such  allega- 
tion is  open  to  a  special  demurrer  on  the 
ground  that  it  fails  to  show  what  agent  of 
the  company  had  his  attention  called  to  the 
condition  of  the  car,  and  whether  said  agent 
was  connected  with  the  operation  of  the  train 
or  had  anything  to  do  therewith.  Atlantic 
Coast  Line  R.  Co.  v.  Powell  ( Ga. ) ,  9-553. 

Nature  of  train.  —  Where  a  petition  in 
an  action  by  a  passenger  against  the  carrier 
for  damages  for  the  failure  to  heat  its  cars 
fails  to  show  whether  the  plaintiff  was  a  pas- 
senger upon  a  freight  or  passenger  train,  the 
defendant  is  entitled,  upon  a  special  demurrer, 
to  have  information  in  regard  to  that  par- 
ticular feature  of  the  case.  Atlantic  Coast 
Line  R.  Co.  v.  Powell    (Ga.),  9-553. 

Mitigation  of  injuries  by  passenger. 
—  In  an  action  by  a  passenger  against  the 
carrier  for  damages  for  the  failure  to  heat 
the  cars,  the  trial  court  held  not  to  have 
erred  in  overruling  a  special  demurrer  to  that 
paragraph  of  the  petition  which  set  forth  the 
means  adopted  by  the  plaintiff  to  mitigate 
her  suffering,  it  being  competent  for  her  to 
allege  and  prove  that  she  resorted  to  the  ex- 
pedients in  her  power  to  avoid  or  lessen  the 
injuries  resulting  from  the  alleged  negligence 
of  the  defendant.  Atlantic  Coast  Line  R.  Co. 
V.  Powell   (Ga.),  9-553. 

( c )    Amendment. 

Changing    cause    of    action.    —    In    an 

action  against  a  railroad  company  for  per- 
sonal injuries  to  the  plaintiff  alleged  "  to  have 
been  caused  proximately  by  the  negligence  of 
defendant  in  and  about  carrying  plaintiff  as  a 
passenger,"  it  is  not  a  departure  in  pleading 
to  amend  the  complaint  by  adding  counts  al- 
leging that  the  plaintiff's  injuries  were 
"  proximately  caused  by  the  negligence  of  the 
servant  or  agent  of  defendant  while  acting 
within  the  line  and  scope  of  his  employment," 
and  that  the  injuries  were  proximately  caused 
by  the  "  wanton,  wilful,  or  intentional  con- 
duct of  the  defendant's  servants  or  agents," 
since  the  amendments  as  well  as  the  original 
complaint  are  in  case.  Birmingham  E.,  etc., 
Co.  V.  Jung  (Ala.),  18-557. 


(4)  Presumption  of  negligence. 
From  happening  of  accident,  in  gen- 
eral. —  The  presumption  of  negligence  which 
arises  in  favor  of  a  passenger  from  the  mere 
fact  of  an  accident  exists  only  where  the  in- 
jury can  be  attributed  reasonably  to  some 
defect  in  the  carrier's  track,  ears,  or  ma- 
chinery, or  to  the  movement  of  the  train,  or 
to  the  conduct  of  the  servants  in  charge  of  the 
train.  Woas  v.  St.  Louis  Transit  Co.  (Mo.), 
8-584. 

In  an  action  by  a  passenger  against  the 
proprietor  of  a  scenic  railway  to  recover  for 
personal  injuries  alleged  to  have  been  caused 
by  the  defendant's  negligence,  evidence  tend- 
ing to  show  that  the  plaintiff  was  using  due 
care  at  the  time  of  the  injury,  and  that  the 
injury  was  caused  by  apparatus  wholly  under 
the  control  of  the  defendant  and  furnished  and 
managed  by  him,  and  that  the  accident  was  of 
such  a  character  that  it  would  not  ordinarily 
have  occurred  if  due  care  had  been  used  by 
the  defendant  in  the  management  of  his  rail- 
way, constitutes  sufficient  prima  facie  proof 
of  negligence  to  impose  upon  the  defendant 
the  onus  of  rebutting  it.  On  such  proof  the 
law  raises  a  presumption  of  negligence. 
O'Callaghan  v.  Dellwood  Park  Co.  (111.), 
17-407. 

From  Tvrecking  of  train.  —  Where  an 
injury  is  inflicted  upon  a  passenger  by  the 
breaking  or  wrecking  of  a  part  of  the  train 
on  which  he  is  riding,  it  is  presumably  the 
result  of  negligence  on  the  part  of  the  carrier. 
Morgan  v.  Chesapeake,  etc.,  R.  Co.  (Ky. ), 
16-608. 

From  collision.  —  In  an  action  to  hold 
an  electric  railway  company  liable  as  a  com- 
mon carrier  of  passengers  for  personal  in- 
juries sustained  by  the  plaintiff  while  travel- 
ing on  an  unconditional  free  pass  issued  to 
him,  evidence  of  a  head-on  collision  between 
the  car  on  which  the  plaintiff  was  riding  and 
another  car  on  the  same  track  is  prima  facie 
evidence  of  gross  negligence  on  the  part  of  the 
defendant  sufficient  to  render  it  liable  for  the 
injury.  Ryckman  v.  Hamilton,  etc.,  R.  Co 
(Ont.).  4-1126. 

In  an  action  for  damages  for  persiual  in- 
jury to  a  passenger  on  a  street  car  resulting 
from  a  collision  between  the  car  and  a  wagon, 
the  wagon  and  the  driver  not  being  under  the 
control  of  the  street  car  company,  the  burden 
of  proof  is  upon  the  plaintiff  who  is  reauired 
to  establish  his  case  by  a  preponderanf^e  of 
the  evidence,  since  no  presumption  of  negli- 
gence necessarily  arises  because  of  the  col- 
lision. Chicago  Union  Traction  Co.  v.  Mee 
(111.),  4-7. 

From  derailment  of  car.  —  Where  an 
injury  is  sustained  by  a  passenger  in  a  st^'eet 
railway  car  by  reason  of  the  derailment  of 
the  car  there  is  a  presumption  or  prima  facie 
case  of  negligence  on  the  part  of  the  carrier, 
but  if  the  carrier  shows  that  there  was  no 
defect  in  the  track,  car,  or  the  method  of 
operation,  the  derailment  will  be  attribi'+ed 
to  some  independent  cnuse  called  an  accident, 
and  the  carrier  will  not  be  liable.  Overcash 
v.  Charlotte  Electric  R.,  etc.,  Co.  (N.  Car.). 
12-1040. 
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In  an  action  for  damages  against  a  street 
car  company  for  personal  injuries  received 
while  the  plaintiff  was  occupying  the  defend- 
ant's car  as  a  passenger,  evidence  that  while 
the  plaintiff  was  sitting  in  her  seat,  the  car 
being  operated  by  the  defendant  became  de- 
railed and  came  into  collision  with  a  tele- 
graph pole  on  the  side  of  the  street,  whereby 
the  plaintiff  was  injured,  makes  out  a  prima 
facie  case  of  negligence  against  the  defend- 
ant, and  a  demurrer  to  such  evidence  is  prop- 
erly overruled.  O'Gara  v.  St.  Louis  Transit 
Co.  (Mo.),  11-850. 

From  jolt  in  stopping  freight  train. 
—  It  cannot  be  said  as  a  matter  of  law  that 
negligence,  rendering  a  railroad  company 
liable  for  an  injury  to  a  passengeri,  can  be 
predicated  on  the  mere  fact  that  a  jar  or 
jerk  results  from  the  stopping  of  a  long 
freight  train.  Hedrick  v.  Missouri  Pacific  B. 
Co.  (Mo.),  6-793. 

(5)    Burden  of  proof. 

IXTIien  specific  acts  of  negligence  are 
alleged.  —  The  doctrine  that  a  passenger 
makes  out  a,  prima  facie  case  against  the 
carrier  for  personal  injuries  when  he  shows 
that  he  was  injured  by  a  collision  and  was 
himself  free  from  negligence,  does  not  apply 
where  he  specifically  pleads  the  negligent  acts 
which  caused  the  injury.  Gardner  v.  Metro- 
politan St.  R.  Co.  (Mo.),  18-1166. 

Iiatency  of  defect.  —  Where  a  passen- 
ger on  a  railroad  train  has  been  injured  by 
reason  of  a  latent  defect  in  one  of  the  cars 
of  the  train,  whether  it  was  the  particular 
car  in  which  be  was  riding  or  not,  it  is  in- 
cumbent upon  the  carrier,  in  order  to  avoid 
liability,  to  show  that  the  accident  was  due 
to  a  cause  or  causes  which  neither  it  nor  the 
builders  of  the  car  could  have  discovered  in 
the  exercise  of  the  utmost  human  skill  and 
foresight.  Morgan  v.  Chesapeake,  etc.,  R. 
Co.   (Ky.),  16-608. 

Contribntory  negligence,  —  In  an 
action  against  a  carrier  of  passengers  to  re- 
cover damages  for  personal  injuries,  where  the 
plaintiff  makes  out  a,  prima  facie  case  show- 
ing that  the  injuries  were  inflicted  upon  him 
while  he  was  a  passenger  and  that  they  were 
the  result  of  the  defendant's  negligence,  the 
burden  is  cast  upon  the  defendant  of  explain- 
ing the  cause  of  the  accident,  and  if  contrib- 
utory negligence  is  set  up,  of  showing  that 
the  plaintiff's  negligence  caused  the  injuries 
or  contributed  to  them.  Washington,  etc.,  E. 
Co.  V.  Chapman  (D.  C),  6-721. 

6.  Admissibility  of  evidence. 

Alighting   on   wrong   side    of   car.   — 

Where  it  appeSirs,  in  an  action  by  a  passenger 
against  a  carrier  to  recover  damages  for  per- 
sonal injuries,  that  the  plaintiflT  received  the 
injuries  sued  for  while  alighting  from  the  de- 
fendant's train  on  the  opposite  side  of  the 
track  from  the  passenger  station,  it  is  error 
to  permit  him  to  show  the  amount  of  freight 
business  done  by  the  defendant  at  that  point 
and  that  the  freight  ofSce  was  on  that  side 
of  the  traok,  it  further  appearing  that  the 


plaintiff  had  no  business  to  transact  at  the 
freight  ofBce  and  did  not  know  at  the  time 
that  the  freight  office  was  so  situated.  Louis- 
ville, etc.,  R.  Co.  V.  Payne  (Ky.),  19-294. 

Prior  accidents  of  same  nature  — 
Upon  the  question  whether  the  derailment 
of  a  street  car  was  the  result  of  the  negli- 
gence of  the  street  railway  company  in  per- 
mitting an  alleged  "  dip "  or  depression  to 
exist  in  the  track  at  the  point  of  derailment, 
evidence  that  other  cars  at  other  times  ran 
off  the  track  at  the  same  place  is  not  ad- 
missible when  it  is  not  shown  that  the  con- 
dition complained  of  was  the  same  at  or 
near  the  time  it  is  alleged  the  other  cars 
left  the  track,  or  that  the  other  cars  and 
appliances  and  the  mode  of  operation  were 
of  the  same  character  and  in  the  same  con- 
dition as  the  car  in  question.  Overcash  v. 
Charlotte  Electric  R.,  etc.,  Co.  (N.  Car.), 
12-1040. 

Oconpation  of  person  hilled.  —  In  an 
action  against  a  railroad  company  for  the 
death  of  a  postal  clerk,  the  admission  of  evi- 
dence that  the  deceased  had  been  assigned 
temporarily  to  fill  a  certain  vacancy,  which 
assignment  was  to  take  effect  in  the  future 
and  involved  no  increase  of  salary,  is  not 
error,  especially  as  such  evidence  shows  no 
probable  increase  of  salary  and  could  not 
affect  the  amount  of  damages.  Malott  v. 
Central  Trust  Co.  (Ind.),  11-879. 

Competency  of  carrier's  employees.  — 
In  an  action  for  injuries  to  a  passenger  in 
an  elevator  alleged  to  have  resulted  from  neg- 
ligence in  operating  the  elevator,  it  is  re- 
versible error  to  admit  evidence  that  the 
operator  was  incompetent.  Minot  v.  Snavely 
(U.  S.),  19-996. 

Amount  of  conductor's  salary.  —  In 
an  action  by  a  passenger  against  a  carrier 
of  passengers  for  a  personal  injury  caused 
by  the  falling  of  the  window-sash  of  a  car 
upon  her  arm,  it  is  not  an  abuse  of  the  dis- 
cretion of  the  trial  court  to  permit  ths  plain- 
tiff, on  cross-examination,  to  inquire  as  to  the 
amount  of  monthly  salary  received  by  the 
defendant's  conductor.  Cleveland,  etc.,  R.  Co. 
V.  Hadley   (Ind.),  16-1. 

Custom  to  carry  children  free,  —  In 
an  action  against  a  street  railway  company 
to  recover  damages  for  personal  injuries  sus- 
tained on  one  of  the  defendant's  cars  by  a 
child  four  years  of  age,  for  whom  no  fare  had 
been  paid  but  who  at  the  time  of  the  accident 
was  accompanied  by  his  mother,  who  had  paid 
her  fare,  it  is  competent  for  the  plaintiff  to 
show  a  general  custom  on  the  part  of  the  de- 
fendant not  to  charge  fare  for  the  carriage  of 
a  child  of  the  plaintiff's  age.  Ball  v.  Mobile 
Light,  etc.,  Co.  (Ala.),  9-962. 

Condition  of  injured  limb.  —  Where 
a  person's  arm  has  been  injured  by  the  falling 
of  a  window-sash  of  a  railroad  car,  and  it  is 
important  to  determine  whether  the  injury 
is  permanent  or  curable,  and  a  witness  has 
testified  to  the  condition  of  the  injured  person 
at  the  times  covered  by  the  question,  it  is  not 
error  to  allow  the  witness  to  answer  the  ques: 
tion  whether  the  condition  of  the  person's 
arm  is  better  or  worse  at  the  time  of  the  trial' 
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than  it  was  six  moKths  »rior  thereto. 
Cleveland,  etc.,  E.  Co.  v.  Hadl«y  (Ind.), 
16-1. 

Effect  of  medical  treatment.  —  Where 
a  person's  arm  has  been  injured  by  the  fall- 
ing of  a  window-sash  of  a  railroad  car,  a  wit- 
ness who  has  observed  the  medical  treatment 
administered  and  its  visible  effects,  if  any, 
is  properly  permitted  to  answer  the  question 
as  to  what  effect  the  treatment  had  upon  the 
injured  arm,  if  any.  Cleveland,  etc.,  R.  Co. 
V.  Hadley  (Ind.),  16-1. 

Free  pass  exempting  carrier  from 
liability.  —  Under  the  Mississippi  code, 
where  the  defendant  railroad  company  in  an 
action  by  a  passenger  for  personal  injuries 
caused  by  the  negligence  of  the  defendant 
pleads  the  general  issue  only,  it  is  proper  to 
exclude  from  evidence  a  letter  of  the  plain- 
tiff requesting  a  pass,  and  the  pass  issued  in 
compliance  therewith,  exempting  the  defend- 
ant from  liability  for  injuries  under  any  cir- 
cumstances. Yazoo,  etc.,  R.  Co.  i;.  Grant 
(Miss.),  4-556. 

Delay  in  bringing  snit.  —  In  an  action 
by  a  passenger  against  the  carrier  for  dam- 
ages for  the  failure  to  heat  the  cars,  where 
several  months  have  elapsed  between  the  time 
of  the  alleged  injuries  and  the  bringing  of 
the  suit,  it  is  competent  for  the  defendant's 
counsel  to  inquire  of  the  plaintiff,  while  a 
witness  on  the  stand,  why  she  had  delayed 
so  long  in  bringing  the  suit.  Atlantic  Coast 
Line  E.  Co.  v.  Powell  (Ga.),  9-553. 

Custom  of  permitting  baggage  in 
aisles  of  car.  —  In  an  action  against  a 
street  railway  company  for  injuries  received 
by  a  passenger  in  falling  over  the  baggage 
of  a  fellow  passenger  placed  in  the  aisle  of 
the  car  evidence  offered  by  the  defendant  that 
it  was  customary  not  to  have  racks  for  bag- 
gage or  parcels  in  street  cars,  and  that  there 
was  a  custom  allowing  passengers  to  put  hand 
baggage  and  dress  suit  cases  on  the  floor,  is 
admissible,  not  for  the  purpose  of  proving  a 
custom  as  such,  but  as  bearing  upon  the  ques- 
tion whether  the  defendant  exercised  the  de- 
gree of  care  required  of  it.  Pitcher  v.  Old 
Colony  St.  E.  Co.   (Mass.),  12-886. 

Inspection  of  car  by  jury.  —  In  an 
action  by  a  passenger  against  an  electric  street 
railway  company  to  recover  damages,  it  is 
not  erroneous  to  permit  the  jury  to  inspect 
one  of  the  defendant's  cars  and  the  controller 
thereon,  where  the  mode  of  operating  the 
controller  is  a.  pertinent  issue,  and  there  is 
testimony  showing  that  all  the  controllers 
on  the  defendant's  cars  were  "built  exactly 
alike "  and  that  "  the  controllers  were  the 
same;  the  same  mechanism."  Dobbins  v. 
Little  Eock  E.,  etc.,  Co.  (Ark.),  9-84. 

Materiality  to  issues.  —  Where  the  pe- 
tition in  an  action  by  a  passenger  against  a 
carrier  to  recover  damages  for  personal  in- 
juries specifies  the  negligence  relied  on  as  the 
sudden  starting  of  the  train  as  the  plaintiff 
was  alighting  at  his  destination,  it  is  preju- 
dicial error  to  admit  evidence  that  the  station 
platform  was  not  properly  lighted  at  the  time. 
Louisville,  etc.,  R.  Co.  v.  Payne  (Ky.), 
19-294. 


(7)  Sufficiency  of  •vidence. 
Of  carrier's  negligence,  in  general.  — 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  wrongful  killing  of 
plaintiff's  intestate,  where  there  is  evidence 
tending  to  show  that  the  deceased,  a  white 
man,  was  riding  in  a  coach  with  colored  pas- 
sengers, contrary  to  the  regulations  of  the 
railroad  company  adopted  in  pursuance  of 
the  statutes  of  the  state,  and  that  the  con- 
ductor, or  person  who  was  acting  as  conduc- 
tor, ordered  him  to  leave  such  car  and  go 
into  another,  while  the  train  was  in  rapid 
motion  at  night,  and  also  caught  him  by  the 
shoulder  and  pushed  him  out  of  the  door  and 
shut  the  door  behind  him,  and  that  deceased 
fell  from  the  train  as  he  was  stepping  across 
the  coupling  between  the  cars,  the  giving  of 
a  general  affirmative  charge  in  favor  of  the 
defendant  constitutes  reversible  error.  Carle- 
ton  V.  Central  of  Georgia  E.  Co.  (Ala.), 
16-445. 

In  an  action  by  a  passenger  against  a  rail- 
road company  for  personal  injuries,  received 
after  alighting  from  a  train,  evidence  exam- 
ined and  held  to  show  that  the  railroad  com- 
pany was  negligent  in  failing  to  call  or  an- 
nounce the  station;  in  failing  to  stop  a  rea- 
sonable length  of  time  to  permit  passengers 
to  disembark  and  embark;  in  not  lighting  its 
platform;  in  permitting  a  dangerous  obstruc- 
tion to  remain  upon  the  platform  at  a,  point 
where  passengers  ought  to  have  been  able 
to  embark  and  disembark  with  reasonable 
safety;  and  in  permitting  the  train  to  leave 
the  station  without  the  exercise  of  reasonable 
care  in  observing  whether  pjissengers  had 
safely  disembarked  and  embarked;  and  held 
to  show  further  that  the  injury  sustained  by 
the  plaintiff  was  not  due  to  the  independent 
wrongful  act  of  a  responsible  human  agency, 
but  was  solely  due  to  the  negligence  of  the 
railway  company  and  its  servants  and  em- 
ployees. Atchison,  etc.,  E.  Co.  v.  Calhoun 
(Okla.),  11-681. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  postal  clerk  a  verdict  for 
the  plaintiff  is  sustained  by  evidence  that 
the  defendant  was  engaged  in  carrying  the 
mails  on  its  train  under  an  arrangement  with 
the  federal  government,  that  the  decedent  was 
a  postal  clerk  in  the  service  of  the  United 
States  in  charge  of  such  mail  on  defendant's 
train  and  was  being  carried  as  a  postal  clerk 
on  such  train,  and  received  injuries  from 
which  he  died  by  a  head-end  collision  of  two 
of  the  defendant's  trains.  Malott  v.  Central 
Trust  Co.   (Ind.),  11-879. 

Evidence  reviewed  in  an  action  against  a 
railroad  company  to  recover  damages  for  per- 
sonal injuries  sustained  by  one  riding  on  a 
drover's  pass  in  the  caboose  of  a  freight  train, 
•  and  held  to  show  that  the  negligence  of  the 
defendant  was  not  established  either  by  the 
positive  testimony  of  the  witnesses  or  by  any 
presumption  of  negligence  arising  out  of  the 
facts  developed.  Hedrick  v.  Missouri  Pacific 
R.  Co.    (Mo.),  6-793. 

Negligence  in  premature  starting  of 
train.  —  In  an  action  by  a  passenger  to 
recover  for  personal  injuries  sustained  by  the 


458 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


premature  starting  •f  a  train  while  alight- 
ing therefrom,  evidence  reviewed  and  held  to 
be  sufficient  to  require  the  submission  to  the 
jury  of  the  question  of  the  defendant's  negli- 
gence. Hall  V.  Northern  Pacific  K.  Co.  (N. 
Dak.),  14-960. 

As  to  canse  of  accident.  —  Where  in 
an  action  brought  against  a  street  railway 
company  to  recover  damages  for  injuries  sus- 
tained by  a  passenger  in  jumping  from  an 
electric  car  to  avoid  an  apprehended  danger 
it  is  shown  that  the  plaintiff  as  well  as  other 
passengers  pressed  to  the  rear  platform  of  the 
car,  and  that  directly  afterwards  she  was 
seen  lying  upon  the  street,  the  evidence  is  suf- 
ficient to  enable  the  jury  reasonably  to  infer 
that  her  injuries  were  the  natural  and  proxi- 
mate result  of  jumping  from  the  platform  in 
her  effort  to  escape  the  effect  of  the  railway 
company's  negligence.  The  fact  that  more 
than  one  inference  may  be  drawn  from  the 
evidence  is  unimportant.  Lehner  v.  Pittsburg 
E.  Co.   (Pa.),  16-83. 

Safety  of  station  exits.  —  In  an  action 
against  a  street  railway  company  by  a  passen- 
ger who  was  injured  while  passing  through  a 
turnstile  which  afforded  means  of  egress  from 
the  defendant's  terminal  station  to  the  street, 
evidence  to  the  effect  that  the  lowest  re- 
volving arm  of  the  turnstile  was  at  least  eight 
and  a  half  inches  above  the  floor  and  that 
the  plaintiff's  foot  was  caught  between  such 
arm  and  the  floor,  is  sufficient  to  sustain  the 
allegation  of  the  declaration  that  the  defend- 
ant constructed  an  unsafe  means  of  egress  for 
its  passengers.  Gascoigne  v.  Metropolitan 
West  Side  El.  E.  Co.   (111.),  16-115. 

Evidence  of  notice  of  dangerous  con- 
dition. —  In  an  action  for  damages  for  in- 
juries received  by  a  passenger  in  an  electric 
elevator,  a  letter  identified  as  having  been 
received  by  the  proprietor  of  the  elevator 
from  his  agent,  and  stating  that  the  janitor 
reported  that  the  elevator  was  out  of  repair, 
and  that  a  certain  electrician  condemned  the 
whole  machine,  is  admissible  for  the  limiljed 
purpose  of  showing  that  the  proprietor  was 
notified  of  the  elevator's  being  out  of  repair. 
Ferguson  v.  Truax   (Wis.),  13-1092. 

Relation  of  carrier  and  passenger.  — 
In  an  action  for  damages  for  injuries  re- 
ceived by  a  passenger  in  an  elevator  evidence 
examined  and  held  not  insufficient  as  a  matter 
of  law  to  support  a  finding  that  the  plaintiff, 
at  the  time  of  the  accident,  was  riding  in  the 
elevator  on  his  way  to  the  office  of  a  tenant 
in  the  defendant's  building  to  see  if  he  was 
wanted  by  the  tenant  to  run  an  errand.  Fer- 
guson V.  Truax  (Wis.),  13-1092. 

Evidence  reviewed  in  an  action  against  a 
railroad  company  to  recover  damages  for  the 
death  of  a  person  killed  while  riding  on  a 
drover's  pass,  and  held  to  justify  the  jury  in 
finding  that  the  deceased  was  a  "  bona  fide 
employee  "  of  the  shipper  within  the  meaning 
of  the  pass.  Weaver  v.  Ann  Arbor  E.  Co. 
(Mich.),  5-764. 

(8)  Variance. 

Relation  of  carrier  and  passenger.  — 

In  an  action  by  a  free  passenger  against  a 


street  railway  company  to  recover  damages 
for  personal  injuries,  where  the  complaint 
charges  the  defendant  with  liability  as  a  com- 
mon carrier  of  passengers,  but  the  court  in- 
correctly instructs  the  jury  that  the 
defendant  can  be  held  liable  only  as  a  private 
carrier  and  that  it  is  not  charged  with  lia- 
bility as  a  common  carrier  but  only  for  fail- 
ure to  exercise  ordinary  care,  the  defendant, 
on  judgment  against  it,  cannot  complain  that 
there  is  a  variance  between  the  pleading  and 
the  proof,  and  cannot  object  to  the  instruction 
on  the  ground  that  under  the  pleadings  it 
can  be  held  liable  only  as  a  common  carrier 
and  not  as  a  private  carrier.  Indianapolis 
Traction,  etc.,  Co.  v.  Lawson  (U.  S.),  6-666. 

Nature  of  contract  of  carriage.  —  In 
an  action  by  a  charity  patient  against  a,  rail- 
road company  for  breach  of  a  contract  be- 
tween the  county  court  and  the  railroad  com- 
pany whereby  the  latter  agreed  to  transport 
persons  suffering  from  an  infectious  disease 
to  the  county  pest-house,  a  declaration,  which 
counts  as  upon  a  special  contract  for  car- 
riage between  the  plaintiff  and  defendant  for 
hire  and  reward,  is  not  supported  by  proof  of 
the  contract  between  the  county  court  and 
the  defendant  company,  or  by  the  implied  con- 
tract between  the  carrier  and  passenger,  the 
variance  being  fatal.  Jenkins  v.  Chesapeake, 
etc.,  R.  Co.   (W.  Va.),  11-967. 

A  writ  of  error  awarded  the  defendant  in 
such  a  case  does  not  bring  up  the  action  of 
the  trial  court  in  sustaining  a  demurrer  to 
a  eovmt  in  assumpsit  in  the  declaration,  and 
the  appellate  court  cannot  look  to  such  count 
to  support  the  verdict  and  judgment  for  the 
plaintiff.  Jenkins  v.  Chesapeake,  etc.,  E.  Co. 
(W.  Va.),  11-967. 

(9)   Questions  for  jury. 

Existence  of  relation  of  carrier  and 
passenger.  —  In  an  action  against  a  street 
railway  company  to  recover  damages  for  per- 
sonal injuries  sustained  by  a  child  under  four 
years  of  age,  who  was  riding  without  payment 
of.  fare  but  who  was  accompanied  by  his 
mother  who  had  paid  her  fare,  where  the 
witness  testifies  that  "  there  were  about  seven 
or  eight  passengers  on  the  car,  and  this  little 
boy  .  .  .  was  one  of  the  passengers,"  the 
question  whether  the  child  was  a  passenger  is 
one  for  the  jury.  Ball  t).  Mobile  Light,  etc., 
Co.   (Ala.),  9-962. 

In  an  action  by  a  passenger  against  a  car- 
rier to  recover  damages  for  personal  injuries, 
where  the  evidence  is  uncontroverted  that 
after  the  plaintiff  had  become  a  passenger  by 
entering  the  defendant's  street  car  and  pay- 
ing his  fare,  he  was  assaulted  by  the  con- 
ductor of  the  car,  but  the  evidence  is  conflict- 
ing as  to  whether  the  assault  occurred  before 
or  after  the  plaintiff  had  left  the  car,  and 
therefore  whether  the  defendant  was  liable 
for  the  assault  by  the  conductor,  that  ques- 
tion is  for  the  jury.  Jackson  v.  Old  Colony 
St.  E.  Co.  (Mass.),  19-615. 

Negligence  in  stopping  oar.  ^  In  an 
action  against  a  street  railway  company  to 
recover  damages  sustained  by  a  child  under 
four  years  of  age  while  riding  with  his  mother 
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on  one  of  the  defendant's  cars,  where  there  is 
evidence  tending  to  show  that  the  car  was 
stopped  with  unusual  suddenness  and  with  a 
jerk,  and  that  hy  the  sudden  stopping  of  the 
car  the  child  was  thrown  from  the  seat  and 
injured,  it  is  for  the  jury  to  determine 
whether  the  defendant  was  guilty  of  negligence 
in  the  manner  of  stopping  the  car.  Ball  v. 
Mobile  Light,  etc.,  Co.   ( Ala. ) ,  9-962. 

Contribntory  negligence.  —  In  an 
action  by  a  passenger  to  recover  for  personal 
injuries  sustained  by  the  premature  starting 
of  a  train  while  alighting  therefrom,  evidence 
reviewed  and  held  to  show  that  the  question 
whether  the  passenger  was  guilty  of  contribu- 
tory negligence  was  one  for  the  determination 
of  the  jury.  Hall  v.  Northern  Pacific  R.  Co. 
(N.  Dak.),  14-960. 

Evidence  reviewed,  in  an  action  against  a 
street  railway  company  to  recover  damages 
for  personal  injuries  sustained  by  a  female 
passenger  while  alighting  from  one  of  the  de- 
fendant's cars,  and  held  to  show  that  the 
question  whether  the  passenger  was  guilty  of 
contributory  negligence  was  one  for  the  de- 
termination of  the  jury.  Mobile  Light,  etc., 
Co.  V.  Walsh  (Ala.),  9-852. 

Evidence  reviewed,  in  an  action  by  an  in- 
toxicated passenger  against  a  carrier  to  re- 
cover damages  for  personal  injuries  sustained 
by  the  plaintiff,  and  held  sufficient  to  require 
submission  to  the  jury  of  the  question 
whether  the  plaintiff  was  free  from  any  negli- 
gence that  was  a  direct  and  proximate  cause 
of  the  injury.  Black  v.  New  York,  etc.,  R. 
Co.  (Mass.),  9-485. 

In  an  action  against  a  carrier  of  passen- 
gers to  recover  damages  for  personal  injury 
to  an  intoxicated  passenger,  held  to  be  for 
the  jury  to  determine  whether  the  plaintiff 
was  guilty  of  contributory  negligence  or  the 
defendant  was  free  from  negligence.  Fox  v. 
Michigan  Cent.  R.  Co.   (Mich.),  5-68. 

(10)  Instructions. 

Dnty  of  carrier  toward  passenger.  — 

In  an  action  by  a  passenger  against  a  street 
railway  company,  an  instruction  which  tells 
the  jury  that  if  the  plaintiff  became  a  pas- 
senger he  "  was  entitled  to  courteous  treat- 
ment," and  that  if  he  was  without  fault  and 
"  not  treated  with  care  and  courtesy  he  was 
entitled  to  recover,"  but  which  does  not  define 
the  duty  of  the  defendant  to  use  ordinary 
care  to  protect  the  plaintiff  as  a  passenger 
from  insult  and  injuries,  is  erroneous  in  that 
it  allows  the  jury  to  generalize  and  speculate 
as  to  what  is  "  courteous  treatment,"  and 
leaves  them  to  say  what  "  care  anu  courtesy  " 
was  due  from  the  defendant  to  the  plaintiff. 
Little  Rock  R.,  etc.,  Co.  v.  Goerner  (Ark,), 
10-273. 

Duty  to  keep  aisles  of  cars  clear.  — 
In  an  action  against  a  street  railway  com- 
pany for  injuries  received  by  a  passenger  in 
falling  over  the  bag  of  a  fellow  passenger 
placed  in  the  aisle  of  the  car,  a  requested 
instruction  "  that  under  all  conditions  the 
aisles,  entrances,  and  exits  shall  be  kept  free 
from  all  obstructions  by  the  use  of  the  high- 


est possible  degree  of  care  and  caution "  on 
the  part  of  the  company,  is  erroneous  and 
properly  refused.  Pitcher  v.  Old  Colony  St. 
R.  Co.   (Mass.),  12-886. 

Duty  to  watch  for  obstructions  on 
track.  —  In  an  action  by  a  passenger  against 
a  street  car  company  for  personal  injuries, 
alleged  to  have  resulted  from  the  derailment 
of  the  car  in  which  plaintiff  was  riding,  owing 
to  the  action  of  a  small  boy  in  placing  a  brick 
upon  the  track,  where  it  appears  that  chil- 
dren were  playing  upon  or  near  the  track  and 
that  there  was  an  ordinance  requiring  a  vigi- 
lant lookout  in  such  cases,  a  requested  in- 
struction calling  attention  to  the  engrossing 
duty  of  the  motorman  under  such  circum- 
stances and  amounting  to  no  more  than  an 
argument  why  the  motorman  did  not  see  the 
boy  place  the  brick  on  the  track  is  properly 
refused,  there  being  nothing  in  the  ordinance 
in  question  that  exonerated  the  motorman 
from  the  duty  to  keep  his  eye  upon  the  track 
and  see  if  there  were  any  obstructions  there- 
on. O'Gara  v.  St.  Louis  Transit  Co.  (Mo.), 
11-850. 

In  such  an  action  it  is  proper  to  refuse  a, 
requested  instruction  making  the  negligence 
of  the  motorman  and  the  plaintiff's  right  of 
recovery  depend  on  whether  the  motorman 
saw  the  brick  in  time  to  have  avoided  the 
accident,  and  give  instead  an  instruction  that 
the  plaintiff  could  not  recover  unless  the  mo- 
torman either  saw  or  by  exercise  of  reasonable 
diligence  could  have  seen  the  brick  on  the 
track  in  time  to  avoid  the  accident.  O'Gara 
V.  St.  Louis  Transit  Co.   (Mo.),  11-850. 

Degree  of  care  required  from  carrier. 
— -In  an  action  for  injuries  to  a  passenger  on 
a  street  car,  where  the  plaintiff  is  alleged  to 
have  been  injured  by  a  beam  projecting  from 
one  of  the  trolley  poles  along  the  track,  he 
is  entitled  to  an  instruction  that  if  the  end 
of  the  beam  extended  near  enough  to  the  track 
to  endanger  passengers  on  the  car,  and  nearer 
the  track  than  a  very  careful  and  prudent 
person  would  have  permitted  under  the  cir- 
cumstances, and  the  defendant  knew,  or  by 
the  exercise  of  a  high  degree  of  care  and  cau- 
tion might  have  known,  of  the  condition  of 
the  beam  in  time  to  have  changed  it  and 
thereby  to  have  prevented  the  injury  to  the 
plaintiff,  then  the  defendant  was  negligent  in 
that  particular.  Gardner  v.  Metropolitan  St. 
R.  Co.  (Mo.),  18-1166. 

Liability  for  fall  of  car  window.  — 
In  an  action  by  a  passenger  against  a  carrier 
of  passengers  for  a  personal  injury  caused  by 
the  falling  of  the  window-sash  of  a  car  on 
her  arm,  where  the  defendant  does  not  found 
its  defense  upon  the  ground  that  it  is  not 
liable  for  recent  breaks  or  latent  defects,  or 
offer  any  evidence  of  an  inspection  of  the  car 
or  its  appliances  previous  to  the  accident,  but 
insists  that  the  window  catch  was  suitable  and 
proper,  and  in  good  condition,  it  is  not  im- 
proper to  instruct  the  jury,  at  the  request  of 
the  plaintiff,  that  if  she  was  a  passenger  on 
the  defendant's  car,  and,  for  the  purpose  of 
throwing  out  fruit  parings,  or  for  other  rea- 
sonable cause,  raised  the  window  until  the 
same  was  locked  or  caught,  and  such  window. 
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on  account  of  the  broken,  weak,  or  defective 
lock  or  catch  thereon,  fell  and  injured  the 
plaintiff's  arm,  without  fault  or  negligence  on 
her  part,  the  defendant  would  be  liable. 
Cleveland,  etc.,  R.  Co.  v.  Hadley  (Ind.),  16-1. 

Duty  of  passenger  to  exercise  care.  — 
In  an  action  by  a  passenger  against  a  carrier 
of  passengers  for  a  personal  injury  caused  by 
the  falling  of  the  window-sash  of  a  car  upon 
her  arm,  it  is  proper  to  refuse  to  instruct  the 
jury  that  passengers  upon  the  cars  or  car- 
riages of  a  common  carrier  must  exercise  the 
highest  degree  of  care  to  protect  themselves 
from  injury.  Cleveland,  etc.,  R.  Co.  v.  Had- 
ley  (Ind.),  16-1. 

In  such  an  action  it  is  proper  to  refuse  to 
instruct  the  jury  that  if  the  passenger,  while 
on  a  rapidly  moving  car,  raised  the  window 
and  protruded  her  arm,  and  while  she  was  in 
the  act  of  withdrawing  her  arm  the  window 
fell,  inflicting  the  injury  complained  of,  she 
was  guilty  of  contributory  negligence  and 
cannot  recover.  Cleveland,  etc.,  R.  Co.  v. 
Hadley  (Ind.),  16-1. 

In  an  action  by  a  passenger  against  a  car- 
rier of  passengers  for  a  personal  injury  caused 
by  the  falling  of  a  window-sash  of  a  car  upon 
her  arm,  it  is  not  improper  to  refuse  to  in- 
struct the  jury  that  the  fact  that  the  win- 
dow fell  shortly  after  the  starting  of  the  train 
constituted  a  warning  to  the  plaintiflF,  and 
that  the  subsequent  protrusion  of  her  arm 
from  the  window  was  contributory  negligence. 
Cleveland,  etc.,  R.  Co.  v.  Hadley  (Ind.),  16-1. 

In  an  action  against  a  railroad  company 
for  refusing  on  a  proper  signal  to  stop  a  pas- 
senger train  at  a  flag  station  to  receive  the 
plaintiff  as  a  passenger,  an  instruction  that 
the  plaintiff  must  "  show  that  his  injury,  if 
any,  was  not  caused  by  his  ovm  negligence, 
and  that  he  could  not  have  avoided  the  in- 
jury by  the  exercise  of  ordinary  care  and 
diligence,"  is  not  prejudicial  to  the  defendant 
as  blending  two  separate  and  distinct  rules  of 
law  applicable  to  the  defense.  Southern  R. 
Co.  V.  Wallis  (Ga.),  18-67. 

Status  of  person  refusing  to  pay  fare. 

—  In  an  action  against  a  street  railway  com- 
pany to  recover  damages  for  the  death  of  the 
plaintiff's  husband,  where  the  plaintiff's 
theory  of  the  case,  as  shown  by  her  plead- 
ings and  proof,  is  that  the  deceased  was  a 
passenger  on  one  of  the  defendant's  cars,  and 
that  he  was  wrongfully  assaulted  and  thrown 
from  the  car  by  the  conductor,  an  instruction 
that  the  deceased  was  not  a  passenger,  in  the 
contemplation  of  law,  if  he  boarded  the  car 
with  the  intention  of  not  paying  his  fai-e  or 
refused  to  pay  the  same  when  the  conductor 
demanded  payment,  is  proper.  Garrett  v.  St. 
Louis  Transit  Co.   (Mo.),  16-678. 

Theory  of  case  controlling  recovery. 

—  In  an  action  by  a  passenger  against  a  street 
railway  company,  where  the  cause  is  tried 
solely  on  the  theory  of  an  unlawful  ejection, 
but  evidence  that  the  conductor  used  abusive 
and  insulting  language  is  introduced  in  ag- 
gravation of  the  damages,  it  is  not  erroneous 
to  instruct  the  jury  that  if  the  evidence  shows 
that  there  was  no  ejection  there  can  be  no 
recovery  for  the  insulting  and  abusive  lan- 


guage. Dobbins  v.  Little  Rock  R.,  etc,  Co. 
(Ark.),  9-84. 

Failure  to  prove  special  contract 
alleged.  —  In  an  action  for  breach  of  a  spe- 
cial contract  to  carry,  an  instruction  for  the 
defendant  which  tells  the  jury  that  the  plain- 
tiff, having  alleged  in  his  declaration  that  the 
defendant  agreed  to  carry  him  for  hire  and 
reward  and  having  failed  to  prove  such  alle- 
gation, is  not  entitled  to  recover  in  an  ac- 
tion of  assumpsit,  is  improperly  refused. 
Jenkins  v.  Chesapeake,  etc.,  R.  Co.  (W.  Va.), 
11-967. 

Ignoring  special  contract  alleged.  — 
In  an  action  by  a  charity  patient  against  a 
railroad  company  for  breach  of  a  contract  be- 
tween the  county  court  and  the  railroad  com- 
pany whereby  the  latter  had  agreed  to 
transport  persons  suffering  from  an  infectious 
disease  to  the  county  pest-house,  where  the 
declaration  alleges  a  special  contract  between 
the  plaintiff  and  the  defendant,  instructions 
for  the  plaintiff  based  upon  the  theory  of  an 
implied  contract,  and  which  ignore  the  spe- 
cial contract  alleged  in  the  declaration,  are 
inapposite  and  should  be  refused.  Jenkins  v. 
Chesapeake,  etc.,  R.  Co.  (W.  Va.),  11-967. 

Passenger  attacking  conductor.  —  In 
an  action  against  a  street  railway  company  to 
recover  damages  for  the  death  of  the  plaintiff's 
husband,  where  there  is  evidence  tending  to 
show  that  the  deceased  was  fighting  with  the 
conductor  at  the  time  when  he  was  ejected 
from  the  car,  an  instruction  to  the  effect  that 
the  defendant  is  not  liable  if  the  deceased  was 
the  aggressor  and  started  the  fight  with  the 
conductor,  and  during  such  fight  was  thrown 
or  pushed  from  the  car,  is  proper.  Garrett 
V.  St.  Louis  Transit  Co.  (Mo.),  16-678. 

Presumption  of  negligence  from  hap- 
pening of  accident.  —  In  an  action  by  a 
passenger  against  a  carrier  of  passengers  to 
recover  damages  for  personal  injuries  where 
it  does  not  appear  that  the  question  of  the 
plaintiff's  contributory  negligence  is  so  in- 
volved as  to  take  the  case  out  of  the  general 
rule  that  a  passenger  injured  without  his 
fault,  by  a  defective  appliance  of  the  carrier, 
has  a  prima  facie  right  of  recovery,  it  is  not 
improper  to  instruct  the  jury,  at  the  request 
of  the  plaintiff,  that  if  an  injury  is  suffered 
by  a  passenger  on  account  of  the  weak,  broken, 
or  defective  condition  of  the  car  in  which 
such  passenger  is  riding,  ors,any  of  the  equip- 
ments and  appliances  cotmected  therewith,  the 
mere  happening  of  such  accident  and  injury 
is  prima  facie  evidence  of  negligence  of  the 
carrier  owning,  controlling,  and  using  such  car. 
Cleveland,  etc.,  R.  Co.  v.  Hadley  (Ind.),  16-1. 

Presumption  of  negligence  from  de- 
railment of  car.  —  In  an  action  for  dam- 
ages for  personal  injuries  by  a  passenger  on 
a  street  car  by  reason  of  the  derailment  of 
the  car,  instructions  by  the  court  that  the 
fact  of  a  derailment  raises  a  presumption  of 
negligence  which,  if  not  rebutted,  is  "evi- 
dence of  negligence,"  sufficiently  imposes  upon 
the  defendant  the  duty  of  persuading  the  jury, 
from  the  evidence  introduced  by  the  plaintiff 
or  by  going  forward  with  independent  proof, 
that  there  was  no  negligence  on  its  part,  al- 
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though  the  court  refuses  to  instruct  specifical- 
ly that  after  the  fact  of  derailment  is  shown 
the  burden  is  upon  the  defendant  to  satisfy 
the  jury  that  the  derailment  was  not  caused 
by  its  negligence.  Overcash  v.  Charlotte  Elec- 
tric E.,  etc.,  Co.  (N.  Car.),  12-1040. 

Burden  of  rebutting  presumption  of 
negligence.  —  In  such  an  action,  wherein 
the  court  has  properly  instructed  the  jury, 
at  the  request  of  the  plaintiff,  that  if  a  pas- 
senger receives  an  injury  on  account  of  the 
weak,  broken,  or  defective  condition  of  any  ap- 
pliance connected  with  a  car  owned,  controlled, 
and  used  by  the  carrier,  and  in  which  such 
passenger  Is  being  transported,  the  happening 
of  the  accident  is  prima  facie  evidence  of  the 
negligence  of  the  carrier,  it  is  not  improper 
to  instruct  the  jury  that  the  carrier  has 
the  burden  of  proving,  in  order  to  rebut  the 
presumption  of  negligence,  under  the  circum- 
stances, that  the  accident  could  not  have  been 
avoided  by  the  exercise  of  the  highest  degree 
of  practical  care  and  diligence.  Cleveland, 
etc.,  E.  Co.  V.  Hadley  (Ind.),  lfr-1. 

In  an  action  against  a  street  car  company 
for  damages  for  personal  injuries  to  a  pas- 
senger, an  instruction  that  if,  while  the  plain- 
tiff was  a  passenger  of  the  defendant,  the 
car  became  derailed  and  struck  a  post  causing 
her  to  be  thrown  from  her  seat  and  injured, 
she  is  entitled  to  recover  unless  the  defend- 
ant has  shown  by  the  greater  weight  of  evi- 
dence that  it  could  not  have  prevented  the 
derailment  of  the  car  by  the  exercise  of  the 
high  degree  of  care  that  a  very  careful  rail- 
road would  employ  und«r  similar  circum- 
stances in  maintaining  its  track  in  safe  con- 
dition and  in  the  management  and  control  of 
the  car,  is  a  correct  statement  of  the  law  and 
properly  given.  O'Gara  v.  St.  Louis  Transit 
Co.  (Mo.),  11-850. 

Burden  of  explaiiiing  accident.  —  In- 
structions reviewed  in  an  action  against  a 
carrier  of  passengers  to  recover  damages  for 
personal  injuries  sustained  by  a  passenger  and 
held  not  open  to  the  objection  that  they  im- 
pose upon  the  defendant  the  burden  of  ex- 
plaining to  the  jury  the  manner  in  which  the 
plaintiff  received  her  injuries.  Standen  v. 
Pennsylvania  E.  Co.   (Pa.),  6-408. 

Burden  of  proving  criminal  intent.  — 
Where  an  action  against  a  street  railway  com- 
pany to  recover  damages  for  the  death  of 
the  plaintiff's  husband  is  brought  under  a 
statute  which  requires  proof  of  "  criminal  in- 
tent" on  the  part  of  the  defendant,  it  is  not 
error  for  the  trial  court  to  instruct  the  jury 
that  the  burden  is  on  the  plaintiff  to  show 
that  the  act  of  the  conductor  in  ejecting  de- 
ceased from  the  car  was  "  an  act  of  criminal 
conduct."  Garrett  v.  St.  Louis  Transit  Co. 
(Mo.),  16-678. 

(11)   Damages. 

Refusal  to  carry.  —  In  an  action  against 
a  sleeping-car  company  for  its  refusal  to  carry 
the  plaintiff  after  he  had  purchased  a  ticket, 
the  plaintiff,  if  he  is  entitled  to  recover  at  all, 
is  entitled  to  at  least  the  amount  paid  for 
the  ticket,  and  this  amount,  though  small, 
constitutes  substantial  as  distinguished  from 


nominal  damages.  Pullman  Car  Co.  r.  Krauss 
(Ala.),  8-218. 

In  an  action  against  a  sleeping-car  com- 
pany for  its  refusal  to  carry  the  plaintiff  after 
he  had  purchased  a  ticket,  where  it  appears 
that  the  plaintiff,  at  the  time  he  presented 
himself  for  passage  on  the  defendant's  car, 
was  afflicted  with  a  contagious  or  infectious 
disease,  the  measure  of  damages  is  the  amount 
paid  for  the  ticket,  together  with  interest  to 
the  date  of  the  recovery.  Pullman  Car  Co. 
V.  Krauss  (Ala.),  8-218. 

Carrying  beyond  destination.  —  In  the 
absence  of  other  inculpatory  facts,  such  as 
wantonness,  violence,  or  insulting  or  oppres- 
sive conduct  on  the  part  of  its  employees,  the 
act  of  a  railroad  company  in  carrying  a  pas- 
senger beyond  his  destination  amounts  to  a 
mere  breach  of  contract,  and  the  damages  re- 
coverable therefor  must  be  limited  to  com- 
pensation for  loss  of  time  and  expenses  in- 
curred, together  with  a  fair  and  reasonable 
compensation  for  any  substantial  incon- 
venience that  may  be  suffered.  Dalton  v. 
Kansas  City,  etc.,  E.  Co.   (Kan.),  16-185. 

In  an  action  by  a  passenger  against  a  rail- 
road company  to  recover  damages  for  being 
carried  beyond  his  destination,  where  there 
is  any  evidence  of  substantial  inconvenience, 
the  question  of  damages  should  be  left  to  the 
jury,  under  proper  instructions;  and  where, 
in  such  a  case,  the  jury,  by  a  special  finding, 
award  the  plaintiff  a  designated  sum  as  dam- 
ages for  inconvenience,  it  is  reversible  error 
for  the  trial  court  to  reduce  the  verdict  by 
striking  out  the  entire  amount  so  awarded. 
Dalton  V.  Kansas  City,  etc.,  E.  Co.  (Kan.), 
16-185. 

In  an  action  by  a  passenger  against  a  rail- 
road company  to  recover  damages  for  being 
carried  beyond  his  destination,  where  the 
evidence  shows  that  the  inconvenience  suf- 
fered by  the  plaintiff  was  very  slight,  an 
award  by  the  jury  of  three  hundred  dollars 
damages  for  inconvenience  is  excessive.  Dal- 
ton V.  Kansas  City,  etc.,  E.  Co.  (Kan.), 
16-185. 

Failure  to  stop  at  flag  station.  —  A 
railroad  company  failing  to  stop  its  train  on 
appropriate  signal  to  take  up  passengers  at 
a  flag  station  is  liable  for  actxial  damages  if 
the  failure  to  stop  is  due  to  the  negligence 
of  the  engineer  in  not  keeping  a  proper  look- 
out, and  for  punitive  damages  if  the  failure 
to  stop  is  due  to  the  wilful  refusal  of  the 
engineer  to  obey  the  signal.  Williams  v. 
Carolina,  etc.,  E.  Co.   (N.  Car.),  12-1000. 

Persons  for  whom  a  railroad  company 
negligently  fails  to  stop  its  train  on  signal 
at  a  flag  station  are  not  bound  to  wait  for 
the  next  train  to  take  them  to_  their  destina- 
tion a  mile  and  a  half  away,  but  may  pro- 
ceed on  foot,  and  are  entitled  to  recover  for 
the  personal  annoyance,  inconvenience,  dis- 
comfort, and  physical  exertion  incident  to 
their  doing  so.  Williams  v.  Carolina,  etc., 
E.  Co.  (N.  Car.),  12-1000. 

A  verdict  for  $250  for  the  refusal  of  a 
railroad  company  to  stop  a  regular  passenger 
train  on  a  proper  signal  at  a  flag  station  is 
not  excessive  where  the  plaintiff,  a  physician, 
in  consequence  of  the  refusal,  was  obliged  to 
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walk  seven  miles  on  h,  winter  night  over  dark 
and  muddy  roads,  causing  an  illness  wliich 
confined  him  to  his  bed  for  some  time  and 
from  which  he  had  not  entirely  recovered  at 
the  time  the  action  was  brought.  Southern 
E.  Co.  V.  Wallis   (Ga.),  18-67. 

Personal  injuries.  —  The  amount  of  the 
verdict  in  an  action  against  a  street  oar  com- 
pany for  damages  for  personal  injuries  to  a 
passenger  is  held  not  excessive  in  view  of  the 
evidence  of  the  plaintiff's  injuries  and  the 
right  of  the  jury  to  determine  the  amount 
of  damage,  so  long  as'  their  verdict  is  free 
from  bias  or  prejudice  and  not  unreasonable. 
O'Gara  v.  St.  Louis  Transit  Co.  (Mo.), 
11-850. 

Punitive  damages.  —  In  an  action  by  a 
passenger  against  a  carrier  to  recover  dam- 
ages for  personal  injuries,  where  there  is 
some  evidence  of  wantonness  on  the  part  of 
the  engineer  in  hacking  the  train  suddenly, 
violently,  and  without  warning  at  a  place 
where  passengers  might  be  expected  to  alight, 
it  is  not  erroneous  to  refuse  the  defendant's 
request  for  an  instruction  that  there  is  no 
evidence  to  sustain  a  verdict  for  punitive 
damages.  Hiers  v.  Atlantic  Coast  Line  R. 
Co.   (S.  Car.),  9-1114. 

Nominal  damages.  —  In  an  action  by  a 
passenger  against  a  street  railway  company 
to  recover  damages  for  an  assault  committecl 
on  the  plaintiff  by  the  defendant's  servant, 
the  plaintiff  held  not  restricted  to  nominal 
damages  under  the  evidence.  Ford  v.  Min- 
neapolis S.  R.  Co.  (Minn.),  8-902. 

(12)  Verdict  and  judgment. 

Effect    of    special    findings.  — '  In   an 

action  by  a  passenger  against  a  railway  com- 
pany to  recover  for  injuries  which  it  is 
claimed  were  caused  by  the  negligence  of  the 
company  in  starting  its  train  without  giving 
him  sufficient  time  to  get  off  in  safety,  where 
the  jury  finds  generally  for  the  plaintiff,  a 
special  finding  by  the  jury  that  the  train 
stopped  the  usual  and  ordinary  length  of 
time  will  not  warrant  the  court  in  rendering 
judgment  for  the  railway  company  non 
obstante  veredicto.  Chicago,  etc.,  E.  Co.  v. 
Wimmer   (Kan.),  7-756. 

7.  StEEPiNG  Cab  CoMPApnES. 

Statutory  regulations  as  to  berths.  — 

A  law  providing  that  the  upper  berth  in  a 
sleeping  car  shall,  when  unoccupied,  at  the 
option  of  the  occupant  of  the  lower  berth,  be 
closed,  is  not  for  the  promotion  of  public 
health  and  comfort,  in  the  judgment  of  the 
legislature,  in  that  the  option  is  given  in 
each  instance  where  the  regulation  is  appli- 
cable to  say  whether  it  shall  operate  or  not, 
manifestly  suggesting  it  is  for  private  rather 
than  for  public  interests.  State  v.  Redmon 
(Wis.),  15-408. 

If  it  were  legitimate  to  give  the  occupant 
of  a  lower  berth  in  a  sleeping  car  control  of 
the  upper  berth  in  case  of  its  not  being  occu- 
pied, it  would  not  be  reasonable  to  confer 
such  control  by  confiscating  for  his  benefit 
the  use  of  such  berth.  State  v,  -Redmon 
(Wia.),  15-408. 


A  law  absolutely  giving  to  the  occupant 
of  a  lower  berth  in  a  sleeping  oar  control, 
at  his  option,  of  the  upper  berth  in  case  of 
its  not  being  occupied,  is  an  unconstitutional 
appropriation  of  the  property  of  one  for  the 
benefit  of  another,  and  an  infraction  of  sev- 
eral constitutional  safeguards.  State  v. 
Redmon   (Wis.),  15-408. 

Iiiability  for  passenger's  effects.  —  A 
sleeping-car  company  is  not  liable  to  a  pas- 
senger for  the  loss,  by  theft  of  the  porter  or 
otherwise,  of  jewelry  carried  in  a  hand  bag 
by  the  passenger  without  any  purpose  or  in- 
tention of  using  the  same  during  the  jour- 
ney, but  solely  for  the  purpose  of  transpor- 
tation. Bacon  v.  Pullman  Co.  (U.  S.),  14- 
516. 

A  sick  passenger  on  a  sleeping  car  who  by 
the  wrongful  act  of  the  porter  is  deprived  of 
a  hand  bag  containing  medicines  that  would 
have  relieved  the  physical  pain  and  mental 
distress  incident  to  the  diseased  condition,  is 
entitled  to  recover  from  the  sleeping-ear  com- 
pany compensatory  damages  for  the  suffering 
and  distress  caused  by  the  deprivation  of  the 
medicines,  although  such  suffering  is  caused 
by  the  sickness  concurring  with  the  wrong 
complained  of.  Bacon  v.  Pullman  Co. 
(U.  S.),  14^516. 

The  physical  suffering  and  mental  distress 
suffered  by  a  sick  passenger  in  a  sleeping  oar 
as  the  result  of  the  wrongful  taking  by  the 
porter  of  the  passenger's  hand  bag  containing 
medicines  adapted  to  the  relief  of  the  sick- 
ness, is  not  such  a  remote  and  unforeseeable 
consequence  of  loss  of  the  bag  as  to  relieve 
the  company  of  liability  for  compensatory 
damages.  Bacon  v.  Pullman  Co.  (U.  S.), 
14-516. 

In  an  action  against  a  sleeping-oar  com- 
pany for  the  loss  of  a  passenger's  personal 
effects,  a  complaint  alleging  the  contract  be- 
tween the  plaintiff  and  the  company,  and 
setting  out  as  a  gravamen  of  the  action  a 
breach  of  duty  on  the  part  of  the  company 
through  the  wrongful  act  of  its  porter  in 
taking  and  carrying  away  the  plaintiff's  hand 
bag  containing  the  property  in  question,  al- 
leges by  implication  a  duty  on  the  part  of 
the  defendant  and  by  reasonable  intendment 
supports  an  action  ex  delicto,  although  it 
does  not  contain  a  direct  affirmative  allega- 
tion of  the  duty  on  the  part  of  the  defendant 
company  arising  out  of  the  contract  to  fur- 
nish sleeping-car  facilities.  Bacon  v.  Pull- 
man (U.  S.),  14r-516. 

It  is  the  duty  of  a  sleeping-car  company  to 
exercise  reasonable  care  to  guard  the  per- 
sonal effects  of  a  passenger  from  theft;  and 
if,  through  want  of  that  care,  such  effects  as 
the  passenger  may  properly  carry  with  him 
on  the  journey  are  stolen,  the  company  will 
be  liable  therefor.  The  personal  effects  which 
a  passenger  may  properly  carry  with  him  on 
a  journey  may  include  articles  of  personal 
adornment,  such  as  jewels  and  the  like.  Pull- 
man Co.  V.  Green   (Ga.),  10-893. 

Person  -with  contagious  or  infectious 
disease.  —  It  is  not  only  the  right  but  the 
duty  of  a  .sleeping-car  company  to  make  rules 
and  regulations  to  insure  the  safety  and  com- 
fort of  its  patrons;  and  the  reaaonableneas 
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of  any  given  rule  or  regulation  is  a,  question 
of  law  to  be  determined  by  the  court.  Pull- 
man Car  Co.  V.  Krauss   (Ala.),  8-218. 

A  rule  of  a  sleeping-car  company  providing 
that  "  persons  known  to  be  afflicted  with  any 
contagious  or  infectious  disease  will  not  be 
permitted  in  the  cars "  of  the  company,  is, 
as  a  matter  of  law,  a  reasonable  one.  Pull- 
man Car  Co.  V.  Krauss  (Ala.),  8-218. 

A  sleeping-car  company  may  refuse  to  con- 
tract with  a  person  afflicted  with  a  loathsome 
contagious  or  infectious  disease  to  carry  him 
as  a  passenger  or  to  furnish  him  a,  berth  in 
its  cars.  Pullman  Car  Co.  v.  Krauss  (Ala.), 
8-218. 

Rescission  of  contract  to  carry.  — 
Where  a  sleeping-ear  company,  after  receiv- 
ing a  person  as  a  passenger  or  making  a  con- 
tract to  carry  him,  becomes  aware  that  he  is 
afflicted  with  a  loathsome  contagious  or  infec- 
tious disease,  it  may,  in  view  of  the  duty  it 
owes  to  other  passengers,  put  an  end  to  the 
contract  and  refuse  to  carry  him  as  a  pas- 
senger; but  in  order  to  perfect  the  rescis- 
sion so  that  it  will  be  a  defense  to  an  action 
for  breach  of  the  contract,  the  company  must 
offer  to  return  the  purchase  price  of  the 
ticket.  Pullman  Car  Co.  v.  Krauss,  (Ala.), 
8-218. 

Relation  betiveen  railroad  company 
and  employee  of  sleeping  car  company. 
—  It  is  not  a  part  of  the  duties  of  a  railroad 
company  as  a  common  carrier  to  haul  a 
sleeping  car  of  a  sleeping-car  company,  and 
an  employee  of  the  sleeping-car  company  rid- 
ing in  such  car  is  not  a  passenger  of  the  rail- 
road company.  Denver,  etc.,  E.  Co.  v.  Whan 
(Colo.),   12-732. 

Liability  of  railroad  company  for 
acts  of  employee  of  sleeping  car  com- 
pany. —  A  railroad  company  is  not  liable 
to  a  passenger  riding  in  a  sleeping  car  for 
any  act  of  an  employee  of  the  sleeping-car 
company  in  regard  to  the  passenger's  berth 
accommodations,  as  distinguished  from  his 
right  to  safe  and  comfortable  accommoda- 
tion, unless  there  is  evidence  connecting  the 
railroad  company  with  the  special  contract 
between  the  passenger  and  the  sleeping-car 
company.  Taber  v.  Seaboard  Air  Line  Ry. 
(S.  Car.),  19-1132. 


CASE. 

See  Tbbspass  on  the  Case. 

When  proper  form  of  action,  see  Actions. 


CASE  MADE. 

See  Agreed  Case. 

CASHIER. 

Authority  of  bank  cashier,  see  Banes  and 
Banking,  3  a. 

CATTIiE   GtJARDS. 

On  railroads,  see  Fences,  3. 

CAUSA  MORTIS. 
Gifts  causa  mortis,  see  Gifts,  2. 

CATTSE. 

Probable  cause,  see  Malicious  Peosecution. 
Rule  to  show  cause  in  contempt  proceeding, 
see  Contempt,  3  a. 

CAUSE   OF   ACTION. 

Accrual  of  cause  of  action,  see  Actions. 

Conclusiveness  of  judgment  as  to  existence  of 
cause  of  action,  see  Judgments,  6  b 
(1). 

Identity  of  cause  of  action  as  affecting  con- 
clusiveness of  judgment,  see  Judg- 
ments, 6  b   ( 3 ) . 

Joinder  of  causes,  see  Actions. 

Merger  in  judgment,  see  Judgments,  5  a. 

Splitting  causes,  see  Actions. 

CAUSE   OF  DEATH. 

See  Insubance,  7  f  (4). 


CARRYING   WEAPONS. 

See  Weapons. 


CAUTIONARY  INSTRUCTIONS. 

Propriety  of  refusal,  see  Criminal  Law,  6  q 
(1). 


CARS. 

See  Cabriebs;  Railroads;  Street  Rail- 
ways. 

Car  couplers,  see  Master  and  Servant,  3  e 
(l),3e  (2). 

Garnishment  of  railroad  cars,  see  Garnish- 
ment. 

Motor  cars,  see  Motor  Vehicles. 

Power  of  municipality  to  require  fenders  on 
street  cars,  see  Municipal  Corpora- 
tions, 5  f  (2). 


CAVEAT  EMPTOR. 

Application  of  rule  to  judicial  sales,  see  Ju- 
dicial Sales,  4. 

Application  of  rule  to  tax  sales,  see  Tax- 
ation, 10  f  (3). 


CELLARS. 

Right  to  construct  cellars   under  sidewalks, 
see  Streets  and  Highways,  6. 
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CEMETERIES. 

1.  Dedication  and  Abandonment. 

2.  Advebse    Possession    of    Cemetebtt 

Lands. 

3.  Injunction  to  Pbevent  Obstbuction 

OF  Use. 

4.  Validity  of  Stattjtobt  oe  Munici- 

pal Regulations. 

Cemetery  as  nuisance,  see  Nuisances,  1  b. 
Partition   of   cemetery   lots,    see   Pabtition, 

2  c. 
Trust  for  care  of  burial  lot  as  charity,  see 

Chabities,  1. 

1.  Dedication  and  Abandonment. 

Common-laxr  dedication.  —  Land  may 
be  devoted  by  »  common-law  dedication  to 
the  use  of  the  public  as  a  cemetery.  Tracy 
V.  Bittle  (Mo.),  15-167. 

Where  an  owner  stakes  off  and  fences  part 
of  his  land  in  order  that  it  may  be  used  by 
the  public  as  a  cemetery  and  puts  in  a  gate 
on  the  side  which  adjoins  a  public  road,  and 
such  land  is  accepted  and  used  as  a  cemetery 
by  the  public  with  the  acquiescence  of  the 
owner  and  his  successors  in  title,  there  is  a 
valid  common-law  dedication  of  the  land  for 
cemetery  purposes.  Tracy  v.  Bittle  (Mo.), 
15-167. 

Notice  to  purchaser  of  land.  —  Al- 
though the  deed  of  an  owner  of  land  does 
not  contain  a  reservation  of  a  part  thereof 
which  has  been  dedicated  for  the  purpose  of 
a  cemetery,  yet  where  one  of  the  deeds  of 
record  in  his  chain  of  title  contains  such  a 
reservation,  neither  he  nor  his  grantor  can 
disclaim  such  notice  as  would  at  least  have 
put  him  upon  inquiry.  Tracy  v.  Bittle 
(Mo.),  15-167. 

Non-user  as  abandonment.  —  If  the 
bodies  interred  in  a  public  cemetery  remain 
therein,  the  fact  that  for  a  number  of  years 
the  graves  are  entirely  neglected  and  no  new 
interments  are  made,  does  not  operate  as  an 
abandonment  of  such  cemetery.  Tracy  v. 
Bittle   (Mo.),  15-167. 

Reverter  on  abandonment.  —  An  owner 
of  land  which  has  been  dedicated  to  the  pub- 
lic for  the  purpose  of  a  cemetery  has  a  right 
of  reverter  which  takes  effect  if  the  ceme- 
tery is  subsequently  abandoned.  Tracy  v. 
Bittle  (Mo.),  15-167. 

2.  Advebse  Possession  op  Cemetebt  Lands. 
Missouri  statute.  —  The  exemption  from 

the  Missouri  statute  of  limitations  of  land 
used  for  "public,  religious,  or  charitable" 
purposes  includes  land  dedicated  to  the  public 
for  the  purposes  of  a  cemetery,  and  title  to 
such  land  cannot  be  acquired  by  adverse  pos- 
session.   Tracy  v.    Bittle   (Mo.),  15-167. 

3.  Injunction  to  Pbevent  Obstbuction  op 

Use. 

Who  may  sue. —  A  person  who  has  near 
relatives  buried  in  a  public  cemetery  has  a 
peculiar  right  in  the  maintenance  of  a  ceme- 
tery as  a  public  use,  and  may  maintain  an 


action  for  an  injunction  to  prevent  the  ob- 
struction of  such  public  use.  Tracy  v.  Bittle 
(Mo.),  15-167. 

4.    Validity   of   Statutoby   ob   Municipal 
Regulations. 

Ordinance  prohibiting  further  inter- 
aients.  — An  ordinance  which  has  the  effect 
of  prohibiting  further  interments  in  existing 
cemeteries  situated  in  densely  populated  por- 
tions of  the  municipality  is  a  reasonable  exer- 
cise of  the  police  power  of  the  municipality. 
Laurel  Hill  Cemetery  v.  San  Francisco 
(Cal.),  14-1080. 

The  owner  of  the  cemetery  which,  when 
originally  dedicated,  was  one  mile  from  any 
habitation,  but  which,  by  the  growth  of  the 
municipality  wherein  it  is  situated,  has  be- 
come surrounded  by  a  thickly  settled  portion 
of  such  municipality,  is  not  deprived  of  its 
property  without  due  process  of  law  by  an 
ordinance,  which  is  to  take  effect  eighteen 
months  after  its  passage,  prohibiting  further 
interments  within  the  limits  of  the  munici- 
pality. Laurel  Hill  Cemetery  v.  San  Fran- 
cisco (Cal.),  14-1080. 

The  fact  that  a  municipality  has  made  a 
grant  of  land  for  the  purpose  of  a  cemetery 
and  has  for  many  years  acquiesced  in  the 
existence  of  such  cemetery  does  not  estop  the 
municipality  from  exercising  its  police  power 
by  prohibiting  further  interments  therein  for 
the  purpose  of  preventing  apprehended  injury 
to  the  public  health.  Laurel  Hill  Cemetery 
V.  San  Francisco  (Cal.),  -4-1080. 

The  fact  that  a  municipality  has  acquiesced 
in  the  establishment  of  a  cemetery  and  in  the 
expenditure  of  large  sums  of  money  in  its  im- 
provement does  not  estop  the  municipality 
from  prohibiting  further  interments  in  such 
cemetery  when  the  growth  of  the  municipality 
has  changed  its  relation  to  the  cemetery. 
Laurel  Hill  Cemetery  v.  San  Francisco 
(Cal.),   14-1080. 

The  fact  that  a  particular  cemetery  situ- 
ated in  a  densely  populated  neighborhood  may 
not,  on  account  of  the  nature  of  its  soil,  be 
detrimental  to  health,  does  not  affect  the 
validity  of  such  ordinance  or  exempt  such 
cemetery  from  the  operation  thereof,  because 
the  courts  take  judicial  notice  of  the  fact 
that  such  cemeteries  are  likely  to  be  injurious 
to  the  public  health,  and  are  therefore,  as  to 
further  use,  within  the  control  of  the  legis- 
lative authority.  Laurel  Hill  Cemetery  v. 
San  Francisco  (Cal.),  14^1080. 

The  incorporation  of  a  cemetery  association 
under  a  statute  authorizing  .the  incorpora- 
tion of  rural  cemetery  associations  and  the 
purchase  by  such  association  of  land  for  cem- 
etery purposes  within  the  limits  of  a  munici- 
pality is  not  a  contract,  the  obligation  of 
which  is  impaired  by  an  ordinance  prohibit- 
ing further  interments  within  the  limits  of 
the  municipality.  Laurel  Hill  Cemetery  ». 
San  Francisco  (Cal.),  14-1080. 

CENSUS. 

Reports  as  evidence.  —  Properly  certi- 
fied copies  of  the  United  States  census  re- 
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ports  are  adraiasible  in  evidence  on  an  issue 
as  to  the  age  of  a  person.  Priddy  v.  Boice, 
9-S74. 

CEKEMONY. 

Religious  ceremony  as  essential  to  marriage, 
see  JIaeriage,  1  b. 


CERTAINTY. 

Requirement  of  contract  in  suit  for  specific 
performance,  see  Specific  Performance, 
3  f   (2). 

Test  of  certainty  in  indictment,  see  Indict- 
ments AND  Informations,  4. 


CEBTIFICATES. 

See  Acknowledgments. 

Amendment  of  certification  of  ground  of 
judgment  after  writ  of  error,  see 
Appeal  and  Error,  8  d. 

Certificate  of  election,  see  Elections. 

Certification  of  bill  of  exceptions,  see  Appeal 
AND  Error,  9  a. 

Certification  of  transcript  on  appeal,  see  Ap- 
peal AND  Ereor,  8  b. 

Foreign  certificate  of  incorporation,  see  Cor- 
porations. 

Certificate  of  marriage  as  evidence  in  bigamy 
case,  see  Bigamy.  4. 

Liability  of  municipality  on  assessment  certi- 
ficate, see  Special  or  Local  Assess- 
ments, 8. 

Stock  certificates,  see  Cobpoeations,  8  a  (1). 


CERTIFIED    CHECKS. 

See  Checks,  8;  Evidence,  9  a. 

CERTIORARI. 

1.  When  Writ  Will  Issue,  465. 

2.  Who  May  Maintain,  465. 

3.  Time  for  Application,  466. 

4.  Petition  for  Writ,  466. 

5.  The  Hearing,   466. 

Review  of  acts  of  governor,  see  States,  2  b. 
Review  of    search    warrant    proceedings,  see 
Searches  and  Seizures. 

1.  When  Writ  Will  Issue. 

To  revieip  verdict  in  justice's  court. 

— A  petition  for  certiorari  from  a  justice  of 
the  peace  should  be  granted  when  it  appears 
that  the  verdict  in  that  court  was  for  a 
greater  amount  than  claimed  by  the  plaintiff. 
Kenyon  v.  Brightwell  (Oa.),  1-169. 

In  aid  of  appellate  jurisdiction.  — 
While  the  supreme  court  may  only  direct 
the  issuance  of  the  writ  of  certiorari  as  aux- 
iliary to,  or  in  aid  of,  or  to  protect  its  ap- 
-    Vols.  1-20  —  Ann.  Cas.  Digest.  —  30. 


pellate  jurisdiction,  the  writ  is  preperly  is- 
sued to  prevent  the  illegal  act  of  a  judge  in 
interfering  by  habeas  corpus  proceedings  with 
the  execution  of  a  judgment  in  a  criminal 
case  which  the  supreme  court  has  affirmed, 
and  has  directed  the  lower  court  to  carry  into 
effect,  as  such  use  of  the  writ  is  protective 
to  the  appellate  jurisdiction.  People  esc  rel. 
Stead  V.  Superior  Court   (111.),  14-753. 

Determination  of  speculative  ques- 
t^n.  —  The  writ  of  certiorari  will  not  be  is- 
sued unless  it  will  avail  to  relieve  some  act- 
ual and  substantial  wrong  or  injury  of  the 
applicant;  and  where,  upon  a  writ  to  review 
the  action  of  the  governor  in  removing  the 
applicants  from  office,  it  appears  that  between 
the  day  of  the  issuance  of  the  rule  and  the 
day  of  the  hearing  the  legislature  adopted  an 
act  abolishing  the  office,  the  proceeding  raises 
merely  a  speculative  question  which  the  court 
is  not  required  to  consider,  the  title  to  the 
office  and  the  accrual  of  the  emoluments  there- 
of not  being  involved  in  the  proceeding.  State 
ex  rel.  Rawlinson  v.  Ansel   (S.  Car.),  11-613. 

Existence  of  other  remedy.  —  The  fact 
■  that  there  is  a  remedy  by  appeal  does  not  pre- 
clude a  party  from  maintaining  a  certiorari 
proceeding  to  test  the  validity  of  an  .order 
granting  a  temporary  injunction  prohibiting 
the  use  of  voting  machines  at  an  election, 
where  it  is  claimed  that  the  order  was  made 
in  excess  of  the  jurisdiction  of  the  court,  and 
where  an  appeal  would  postpone  any  test  of 
the  validity  of  the  order  until  after  the  elec- 
tion in  question.  United  States  Standard 
Voting  Machine  Co.  v.  Hobson  (Iowa), 
10-972. 

2.  Who  May  Maintain. 

Person  not  party.  —The  widow  of  a  judg- 
ment debtor  is  not  entitled  to  prosecute  a  writ 
of  certiorari  to  review  the  judgment  where 
she  was  not  a  party  to  the  proceeding  in 
which  the  judgment  was  rendered  and  it  does 
not  appear  that  she  has  any  interest  in  the 
reversal  of  the  judgment  or  that  she  can  be 
in  any  manner  injuriously  affected  by  it. 
State  ex  rel.  Sullivan  v.  Drake  (Wis.),  10- 
860. 

Persons  Krithout  interest  in  proceed- 
ings. —  When  it  appears  that  petitioners 
for  the  writ  of  certiorari,  who  are  not  parties 
to  the  record,  have  no  direct,  legal,  statute 
interest  in  the  proceedings  complained  of,  they 
have  not  shown  such  an  interest  in  the  pro- 
ceedings sought  to  be  quashed  as  entitles 
them  to  maintain  the  writ.  Lord  r.  County 
Commissioners   (Me.),  18-665. 

To  quash  proceedings  laying  out 
highway. —Where  petitioners  prayed  for  the 
writ  of  certiorari  to  quash  the  proceedings  of 
the  county  commissioners  in  Cumberland 
county  in  laying  out  a  town  way  in  the  tovm 
of  Naples  in  that  county,  and  it  appeared 
that  the  only  ground  for  their  claim  of  right 
to  petition  for  the  writ  was  that  they  were 
"citizens  and  taxpayers  of  said  town  of 
Naples,"  held  that  they  had  no  legal  right 
to  petition  for  the  writ.  Lord  i\  County 
Commissioners   (Me.),  18-665. 
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3.  Time   foe    Application. 

Pending  ezecntion  of  order.  —  An  ap- 
plication for  a  writ  of  certiorari  to  annul  an 
order  of  the  court  adjudging  the  applicant  to 
be  in  contempt  is  not  premature  if  it  is  made 
after  the  court  has  finally  disposed  of  the  pro- 
ceeding, though  the  execution  of  the  order  has 
been  suspended  to  a  day  certain  to  allow  the 
applicant  to  attend  to  a  business  matter  of 
importance.  State  ex  rel.  Carlton  v.  District 
Court  (Mont.),  8-752. 

Before  final  judgment  or  order.  — 
Where  a  judge  of  an  inferior  court  acts  with- 
out jurisdiction  in  issuing  the  writ  of  habeas 
corpus  to  test  the  validity  of  a  judgment  of 
conviction  which  the  supreme  court  has 
affirmed,  the  latter  court  will  issue  the  writ 
of  certiorari  to  review  the  proceeding  without 
awaiting  a  final  judgment  or  order  therein. 
People  ex  rel.  Stead  v.  Superior  Court  (111.), 
14-753. 

4.  Petition  fob  Wbit. 

Sufficiency  of  allegations.  —  When  a 
petition  for  certiorari,  brought  to  review  a , 
judgment  rendered  in  a  municipal  court,  as- 
signs error  upon  the  judgment  of  that  court 
on  the  ground  that  the  same  is  contrary  to 
the  evidence,  and  the  existence  of  the  ordi- 
nance alleged  to  have  been  violated  is  admit- 
ted in  the  petition,  but  the  provisions  of  the 
ordinance  are  not  set  out,  it  is  impossible  to 
tell  whether  any  error  has  been  committed, 
and  the  judge  of  the  superior  court  may 
refuse  to  sanction  the  petition.  Hill  v. 
Atlanta   (Ga.),  5-614. 

Effect  of  granting  petition.  —  Al- 
though it  has  been  the  uniform  practice  in 
Maine  to  hear  the  whole  case  upon  a  petition 
for  the  writ  of  certiorari,  nevertheless,  the 
judgment  upon  the  petition  granting  the  writ 
and  ordering  the  record  sent  up  is  not  a  judg- 
ment that  the  record  when  sent  up  in  response 
to  the  writ  is  to  be  quashed,  but  when  the  rec- 
ord has  been  certified  up  as  directed  in  the 
writ  the  question  whether  the  petitioners  are 
entitled  to  have  the  record  quashed  is  then 
to  be  determined  upon  the  record  as  certified. 
Lord  V.  County  Commissioners  (Me.),  18-665. 

5.  The    Heabing. 

Admissibility  of  evidence  ontside  of 
record.  —  When  the  writ  of  certiorari  is- 
sues and  in  response  thereto  the  record  is 
sent  up,  the  court  can  only  act  upon  such 
record.  No  evidence  outside  of  the  record  is 
receivable  to  show  any  error  therein.  If  the 
record  is  incorrect  and  amendable  it  should 
be  amended  before  being  sent  up.  Lord  V. 
County  Commissioners   (Me.),  18-665. 


CESTUI    QUE   TRUST. 

See  Teusts  and  Tetjstees. 

CHAIN   GANG. 

Punishment    for    violating   municipal    ordin- 
ance, see  Ceiminal  Law,  7  a  ( 1 ) . 


CHAINS. 

Bequiring  convict  to  wear  chain  and  ball  as 
cruel  and  unusual  punishment,  see 
Cbiminal  Law,  7  a  (1). 


CHALLENGE. 

Challenge  to  fight  duel,  see  DuiEXlNO. 

Challenging  jurors,  see  Jubt,  6. 

Objections  to  grand  jurors,  see  Gband  Jubt, 

2. 
Questioning    right    to    vote,    see   Elections, 

7d. 


CHAMFERTT    AND    MAINTENANCE. 

Contract    encouraging    litigation,    see    CoN- 
TBACTS,  4  d. 

IVhat  constitutes.  —  A  contract  by  a  cit- 
izen to  assist  a  city  in  an  action  to  test  the 
validity  of  certain  liquor  licenses  is  not  cham- 
pertous  where  one  of  the  essential  elements  of 
champerty,  namely  an  agreement  to  divide 
the  proceeds  of  the  litigation,  if  successful,  is 
wanting.  Brush  v.  Carbondale  (111.),  11-121. 
The  Illinois  statute  providing  that  any 
person  shall  be  guilty  of  maintenance  who 
shall  officiously  intermeddle  in  any  suit  that 
in  nowise  belongs  to  or  concerns  such  per- 
son, by  assisting  either  party  with  money 
to  prosecute  or  defend  such  suit  with  a  view 
to  promote  litigation,  is  not  violate'd  by  a 
contract  on  the  part  of  the  citizen  with  a 
city  to  pay  all  costs  in  a  suit  which  the  city 
is  prosecuting  to  test  the  validity  of  certain 
liquor  licenses,  provided  the  city  will  carry 
the  suit  to  a  final  hearing  in  the  supreme 
court;  and  the  city  having  violated  a  part  of 
the  contract  by  having  the  appeal  to  the 
supreme  court  dismissed  before  final  deci- 
sion, an  action  by  such  citizen  to  recover 
from  the  city  the  moneys  expended  by  him  in 
the  prosecution  of  the  litigation  cannot  be 
resisted  on  the  ground  of  maintenance.  Brush 
V.  Carbondale  (111.)  11-121. 

Where  a  manufacturer  of  certain  appli- 
ances induces  customers  of  a  rival  manufac- 
turer to  break  their  contracts  with  the  rival 
and  to  use  its  own  appliances,  and  enters  into 
an  agreement  to  indemnify  such  customers 
against  any  claims  by  the  rival  against  them 
for  breach  of  their  contracts,  such  contract 
of  indemnity  is  made  by  the  manufacturer 
in  the  legitimate  defense  of  its  commercial 
interests,  and  does  not  render  it  liable  to  the 
rival  for  maintenance.  British  Cash,  etc., 
Conveyors  v.  Lamson  Store  Service  Co. 
(Eng.),  14-554. 

Assistance  rendered  by  persons  of  means  to 
poor  persons  in  defending  a  suit  brought  by 
an  institution  to  recover  children  that  had 
been  committed  to  its  custody  and  removed 
because  of  the  religious  instruction  it  gave, 
is  within  the  exception  to  the  law  against 
maintenance  founded  on  the  interest  arising 
out  of  charity,  though  such  assistance  is  ren- 
dered by  reason  of  charity  induced  by  a  com* 
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mon  religious  belief.  Holden  r.  Thompson 
(Eng.),  11-68. 

An  assignment  of  a  money  claim  which 
authorizes  the  assignee  to  sue  for  the  amount, 
and  out  of  the  proceeds  to  pay  costs  and 
divide  the  balance  between  the  assignor  and 
assignee,  is  champertous  and  void.  Colville 
V.  Small  (Can.),  19-515. 

As  civil  injury.  — A  defendant  against 
whom  a  lawsuit  has  been  successfully  prose- 
cuted cannot  recover  the  costs  incurred  for 
his  defense  as  damages  for  the  unlawful  main- 
tenance of  the  suit  by  a  third  person  who  has 
not  thereby  been  guilty  of  maliciously  prose- 
cuting unnecessary  litigation.  Newswander 
V.  Giegerich  (Can.),  9-860. 

As  affecting  contracts.  —  The  fact  that 
a  plaintiff  has  made  a,  champertous  agree- 
ment with  a  third  person  for  the  maintenance 
of  the  action  is  no  bar  to  his  right  to  recover. 
Eockwell  V.  Capital  Traction  Co.  (D.  C), 
4-648. 

Action  by  cbantpertous  assignee.  — 
In  an  action  by  the  assignee  in  a  champer- 
tous assignment  the  court  will  not  grant  leave 
to  amend  by  substituting  the  assignor  as 
plaintiff,  but  will  dismiss  the  action.  Colville 
V.  Small  (Can.),  19-515. 


CHANCE. 

See    Gaming    and    Gaming    Houses;    Lot- 

TEBIES. 

Last  fair  chance,  see  Negligence,  7  b. 
Verdict  arrived  at  by  chance,  see  Ceiminai, 
Law,  6  r  (7). 


CHANCERY. 

See  Equity;  Mastees  in  Chanceey. 


CHANGE. 

Changing  grades  of  streets,  see  Stbeets  and 

Highways,  3  b. 
Changing  position  of  employee  as  breach  of 

contract,  see  Masteb  and  Seevant,  1  e. 
Changing  words   in   construction   of   statute, 

see  Statutes,  4  e. 
Change  of  channel  or  affecting  boundaries  of 

land,   see   Watee   and   Watbrcoueses, 

3  b  (2) 
Change  of  circumstances  as  defense  to  enforce- 
ment of  building  restrictions,  see  Deeds, 

3  c. 
Change  of  conditions  as  affecting  liability  on 

contract,  see  Sales,  5  d  ( 1 ) 
Change    of  conditions    as  affecting  right  to 

specific  performance,  see  Specitio  Pee- 

foemanoe,  3  f   (11). 
Change  of  judge,  see  Judges  5;     Ceiminal 

Law,  6  k. 
Change  of  location  of  railroad,  see  Eailboads, 

2  b. 
Change  of  name  of  person,  see  Name. 
Change  of  name  of  railroad,  see  Raileoads, 

5  b. 


Change  of  possession,  see  FsAUDUiyENT  Con- 
veyances, 1  a. 

Power  of  legislature  to  change  rules  of  evi- 
dence, see  EviDBNCEj  22. 


CHANGE  OF  VENUE. 

1.  Civil  Cases,  467. 

a.  Constitutional  and  statutory  pro- 

visions, 467. 

b.  Nature  of  cause,  468. 

c.  Stage  of  cause,  468. 

d.  Grounds  for  change,  468. 

e.  Discretion  of  court,  468. 

f.  Change  from  one  division  to  an- 

other of  same  court,  468. 

g.  Hearing  and  determination,   468. 
h.  Effect  of  change,  468. 

2.  Ceiminal  Cases,  468. 

a.  Constitutional  and  statutory  pro- 

visions, 468. 

b.  Right  to  change,  468. 

c.  Stage  of  cause,  469. 

d.  Discretion  of  court,  469. 

e.  To    what    county    venue    may    be 

changed,  469. 

f.  -Affidavits   and  other   proofs,   469. 

g.  Hearing   and   determination,   469. 
h.  Effect  of  change,  470. 

Review   on   appeal,   see   Appeal  and   Ebeoe, 
13. 

1.  Civn,  Cases. 

a.  Constitutional  and  statutory  provisions. 

The  provision  of  the  Idaho  constitution 
that  "  right  and  justice  shall  be  adminis- 
tered without  sale,  denial,  delay,  or  preju- 
dice "  is  self-executing,  and  the  legislature 
cannot,  by  failing  to  provide  by  proper  legis- 
lation that  the  prejudice  of  the  judge  is  a 
cause  for  a  change  of  the  place  of  trial,  nulli- 
fy the  constitutional  provision,  and  thus 
compel  the  trial  of  the  case  before  a  preju- 
diced judge.     Day  «.   Day    (Idaho),    10-260. 

The  provision  of  the  Idaho  constitution 
that  "  right  and  justice  shall  be  adminis- 
tered without  sale,  denial,  delay,  or  preju- 
dice "  makes  the  prejudice  of  a  judge  a 
ground  for  his  disqualification;  and  the  pro- 
vision of  the  state  statute  that  "  the  court 
may  on  motion  change  the  place  of  trial 
.  .  .  when  from  any  cause  the  judge  is 
disqualified  from  acting,"  is  broad  enough 
in  its  terms  to  include  disqualification  on  the 
ground  of  the  prejudice  of  the  judge,  though 
the  statute  was  enacted  before  the  adoption 
of  the  constitution.  Day  v.  Day  (Idaho), 
10-260. 

The  provision  of  the  constitution  of  Utah 
that  "  all  civil  and  criminal  business  arising 
in  any  county  must  be  tried  in  such  county, 
unless  a  change  of  venue  be  taken  in  such 
cases  as  provided  by  law,"  does  not  grant 
or  limit  jurisdiction,  or  change  the  common- 
law  practice  in  respect  to  venue,  or  destroy 
the  universal  distinction  between  local  and 
transitory  actions,  but  relates  merely  to  the 
subject-matter  of  a  change  of  venue  and  pro- 
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hibits  a  change  of  venue  except  as  authorized 
by  law;  and  notwithstanding  this  provision 
of  the  constitution,  a  transitory  action,  such 
as  an  action  for  negligence,  can  be  instituted 
in  any  county  in  which  the  defendant  can 
be  served  with  process,  and  the  defendant  in 
such  action  has  no  right  to  insist  that  it 
shall  be  tried  in  the  county  where  it  arose. 
Sanipoli  v.  Pleasant  Valley  Coal  Co.  (Utah), 
10-1142. 

b.  Nature  of  cause. 

Garnisliineiit. —  The  Washington  stat- 
ute authorizing  a  change  of  venue  applies  to 
a  garnishment  proceeding.  State  ex  rel. 
Wyman  v.  Superior  Court  (Wash.),  5-775. 

Mandamus.—  Mandamus  proceedings  are 
civil  actions  within  the  meaning  of  the 
Michigan  statute  regulating  changes  of  venue 
in  civil  actions.  Woodworth  v.  Old  Second 
National  Bank    (Mich.),  8-310. 

c.  Stage  of  cause. 
Under  the  Oregon  statutes  providing  for 
a  change  of  judge  or  a  change  of  place  of 
trial  "  at  any  time  before  the  day  appointed 
or  fixed  for  the  hearing  or  trial "  of  any 
"  action,  motion,  or  proceeding,"  an  affidavit 
imputing  bias  and  prejudice  on  tTie  part  of 
the  trial  judge  as  ground  for  a  change  of 
judge  or  of  the  place  of  trial  may  be  filed 
after  the  rendition  of  judgment  and  before 
the  day  set  for  the  hearing  of  a.  pending  mo- 
tion for  a  new  trial;  and  it  is  not  contempt 
to  file  such  an  affidavit.  State  ex  rel.  Carle- 
ton  V.  District  Court   (Mont.),  8-752. 

d.  Grounds  for  change. 

Bias  or  prejudice  cannot  be  imputed  to  a 
judge  merely  because,  in  a  will  contest  which 
is  decided  for  the  caveatees  on  the  ground 
of  the  testamentary  capacity  of  the  testa- 
trix, the  judge  makes  a  formal  finding  based 
on  the  legal  presumption  of  the  absence  of 
undue  influence,  there  being  no  allegation  or 
proof  on  the  subject,  and  such  finding  is  not 
ground  for  a  change  of  venue  in  a  subse- 
quent contest  of  the  same  will  on  the  ground 
of  undue  influence.  Estate  of  Dolbeer  ( Cal. ) , 
15-207. 

The  alleged  bias  or  prejudice  of  a  judge, 
not  against  a  litigant,  but  against  a  par- 
ticular will  contest  because  a  contest  of  the 
same  will  has  been  determined  by  a  jury  in 
his  court  adversely  to  the  contestant,  is  not 
a  basis  for  a  motion  for  a  change  of  venue 
or  for  the  amotion  of  the  judge.  Estate  of 
Dolbeer   (Cal.),  15-207. 

e.  Discretion  of  court. 

Under  the  Pennsylvania  statute  a  court  is 
bound  to  grant  the  plaintiff's  petition' for  a 
change  of  venue  in  an  action  against  the 
county,  where  the  plaintiff  makes  an  oath 
"  that  local  prejudice  exists,  and  that  a  fair 
trial  cannot  be  had  in  such  county."  Brit- 
tain  V.  Monroe  County   (Pa.),  6-617. 

f.  Change   from   one    division   to   another   of 
same  court. 
Where  the  trial  court  of  a  county  is  com- 
posed of  several  divisions  and  in  an  action 


pending  in  one  of  the  divisions  a  change  of 
venue  is  granted  on  the  ground  of  prejudice, 
the  change  should  be  made  to  another  of  the 
divisions  of  the  court  instead  of  to  another 
county,  in  the  absence  of  evidence  tending 
to  show  prejudice  on  the  part  of  the  judges 
of  the  other  divisions.  Priddy  v.  Boice 
(Mo.),  9^874. 

g.  Hearing  and  determination. 

Under  the  Pennsylvania  statute,  where  the 
plaintiff's  petition  for  a  change  of  venue  al- 
leges that  a  large  number  of  the  inhabitants 
of  the  county  in  whict  the  case  is  pending 
"  have  an  interest  in  the  question  involved 
therein  adverse  to  the  plaintiff,"  it  is  the 
duty  of  the  court  to  hear  evidence  in  sup- 
port of  and  against  the  allegations  of  the 
petition.  Brittain  v.  Monroe  County  (Pa.), 
6-617. 

h.  Effect  of  change. 

A  trial  court  loses  jurisdiction  of  an  ac- 
tion by  granting  a  change  of  venue,  and  any 
steps  taken  in  the  court  after  the  change  has 
been  granted  are  of  no  effect.  Priddy  v. 
Boice   (Mo.),  9-874. 

2.  Cbiminal  Cases. 
a.  Constitutional  and  statutory  provisions. 

The  Indiana  statute  authorizing  a  court 
to  change  the  venue  of  an  indictment  does 
not  conflict  with  any  other  provision  of  the 
Indiana  Code  of  Criminal  Procedure.  Welty 
V.  Ward   (Ind.),  3-556. 

The  system  of  trial  by  jury  in  criminal 
cases  which  existed  in  the  territory  now  con- 
stituting the  state  of  North  Dakota  prior  to 
the  adoption  of  the  constitution  gave  the 
state  as  well  as  the  defendant  the  right  to 
have  the  place  of  trial  changed  to.  another 
county  when  necessary,  and  it  is  the  right 
thus  known  and  understood  which  is  secured 
by  the  constitution.  Barry  v.  Truax  (N. 
Dak.),  3-191. 

The  North  Dakota  statute  providing  for  a 
change  of  place  of  trial  to  another  county 
in  a  criminal  case  on  the  application  of  the 
state's  attorney  when  a  fair  trial  cannot  be 
had  in  the  original  county  merely  perpetuates 
the  right  known  when  the  constitution  was 
adopted,  and  existing  at  common  law,  and 
does  not  violate  the  right  of  trial  by  jury 
as  secured  by  the  state  constitution.  Barry 
V.  Truax  (N.  Dak.),  3-191. 

The  Indiana  statute  authorizing  a  court 
to  change  the  venue  of  an  indictment  is  not 
unconstitutional  because  giving  power  to  the 
court  to  amend  the  indictment.  Welty  v. 
Ward   (Ind.),  3-556. 

b.  Right  to  change. 

At  common  law  the  right  of  trial  by  a 
jury  of  the  county  where  the  offense  was 
committed  was  a  general  right,  not  uncondi- 
tional, but  subject  to  the  exception  that  the 
indictment  and  trial  might  be  removed  to 
another  county  on  the  application  of  either 
the    prosecution    or    the    defendant    when 
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necessary   to   secure   a  fair  trial.     Barry  v. 
Truax   (N.  Dak.),  3-191. 

The  Indiana  statute  providing  that  a  court 
may  order  the  venue  of  an  indictment 
changed  in  a  proper  case,  does  not  violate  a 
provision  of  the  state  constitution  that  in 
criminal  prosecutions  the  accused  shall  have 
the  right  to  a  public  trial  by  an  impartial 
jury  in  the  county  in  which  the  offense  shall 
have  been  committed.  Welty  v.  Ward  ( Ind. ) , 
3-556. 

e.  Stage  of  cause. 

Under  the  Wisconsin  statute  a  person  who 
has  been  convicted  of  a  criminal  offense,  but 
whose  conviction  has  been  reversed  on  a  writ 
of  error,  is  entitled  to  a  change  of  venue  on 
a  new  trial,  provided  his  moving  papers  sat- 
isfy the  statute,  notwithstanding  the  fact 
that  he  procured  the  change  of  venue  before 
his  conviction  in  the  first  instance.  State 
ex  rel.  Schutz  v.  Williams  (Wis.),  7-303. 

Under  the  Wisconsin  statute  where  a  judg- 
ment against  the  defendant  in  a  criminal 
prosecution  is  reversed  by  the  supreme  court 
and  the  cause  is  remanded  for  a  new  trial, 
the  defendant  on  filing  an  affidavit  that  he 
has  good  reason  to  and  does  believe  that  he 
cannot  have  a  fair  trial  on  account  of  the 
prejudice  of  the  trial  judge  should  be  granted 
a  change  of  venue.  State  ex  rel.  Schutz  v. 
Williams    (Wis.),  7-303. 

d.  Discretion  of  court. 

The  granting  of  a  change  of  venue  in  a 
criminal  action  on  motion  of  the  defendant 
is  a  matter  within  the  discretion  of  the  court, 
and  the  denial  of  such  motion  will  not  au- 
thorize a  reversal  of  a  judgment  when  it 
appears  that  the  defendant  had  a  fair  and 
impartial  trial  by  an  impartial  jury.  State 
V.  Gilbert    (Idaho),   1-280. 

The  granting  or  denial  of  a  motion  in  a 
criminal  case  for  a  change  of  venue  on  the 
ground  of  popular  feeling  against  the  accused 
is  within  the  sound  discretion  of  the  trial 
court.     Strong  v.   State    (Ark.),   14-229. 

An  application  for  a  change  of  venue  is 
addressed  to  the  sound  discretion  of  the  trial 
judge,  and,  in  the  absence  of  an  abuse  of  this 
discretion,  his  judgment  is  not  subject  to 
review.     Johnson  v.  State   (Okla.),  18-300. 

Under  the  constitution  of  Maryland  the 
allowance  of  a  change  of  venue  in  all  crimi- 
nal cases,  except  where  the  offense  is  pun- 
ishable by  death,  rests  in  the  discretion  of 
the  court  to  which  the  application  is  made, 
and  the  exercise  of  such  discretion  will  not 
be  interfered  with  by  an  appellate  court  ex- 
cept in  a  case  of  manifest  abuse.  Downs  v. 
State  (Md.),  18-786. 

e.  To  what  county  venue  may  be  changed. 

When  a  change  of  place  of  trial  is  obtained 
by  the  defendant  in  a  criminal  prosecution 
because  of  local  prejudice,  the  duty  of  se- 
lecting the  place  for  trial  rests  exclusively 
on  the  presiding  judge,  in  the  exercise  of 
sound  judicial  discretion.  Murphy  v.  Dis- 
trict Court   (N.  Dak.),  9-170. 

Under  the  North  Dakota  statutes  regu- 
lating changes  of  place  of  trial  in  criminal 


cases  on  the  defendant's  application,  because 
of  prejudice  which  precludes  a  fair  aad  im- 
partial trial  in  the  county  where  the  indict- 
ment or  information  is  laid,  the  presiding 
judge  is  not  limited,  in  selecting  a  place  for 
trial,  to  adjoining  counties  or  judicial  dis- 
tricts, as  the  single  statutory  requirement 
is  that  he  shall  send  the  case  "  where  the 
cause  complained  of  does  not  exist."  Murphy 
V.  District  Court    (N.  Dak.),  9-170. 

f.  Affidavits  and  other  proofs. 

On  an  application  for  change  of  venue  in 
a  criminal  case,  facts  must  be  shown  from 
which  the  court  can  deduce  the  conclusion 
that  the  ground  relied  on  for  the  change 
actually  exists;  and,  as  a  rule,  mere  belief, 
opinions  or  conclusions  will  not  be  sufficient 
to  warrant  the  court  in  exercising  its  power, 
unless  the  information  on  which  the  belief 
is  founded,  or  the  grounds  on  which  the 
opinions  or  conclusions  are  based,  are  suf- 
ficiently shown.  Downs  v.  State  (Md.), 
18-786. 

Newspaper  articles  denunciatory  of  the  ac- 
cused in  a  criminal  case  are  not,  in  them- 
selves, sufBcient  to  evidence  the  existence  of 
such  prejudice  against  the  accused  as  will 
justify  a  change  of  venue.  Downs  v.  State 
(Md.),  18-786. 

On  appeal  from  an  order  denying  a  motion 
for  a  change  of  venue  in  a  prosecution  for 
larceny  of  public  funds,  based  on  the  ground 
that  public  opinion  had  been  so  inflamed 
against  the  accused  by  denunciatory  articles 
in  the  newspapers  that  he  could  not  have  a 
fair  and  impartial  trial  in  the  county  where 
the  indictment  was  found,  aifidavits  exam- 
ined and  held  insufficient  to  show  that  the 
denial  of  the  motion  by  the  trial  court  con- 
stituted an  abuse  of  discretion.  Downs  v. 
State   (Md.),  18-786. 

g.  Hearing   and   determination. 

Before  a  court  is  justified  in  sustaining 
an  application  for  a  change  of  venue  in  a 
homicide  case  on  account  of  the  prejudice 
of  the  inhabitants  of  the  county  it  must  af- 
firmatively appear  that  there  is  such  a  feel- 
ing of  prejudice  prevailing  in  the  community 
as  will  be  reasonably  certain  to  prevent  a 
fair  and  impartial  trial.  The  intemperate 
expressions  of  a  mass  of  people  congregated 
on  the  streets  at  the  time  of  the  killing  and 
the  contemporaneous  publication  in  daily 
papers  of  two  inflammatory  articles,  nearly 
a  year  prior  to  the  trial,  might  properly  be 
considered  by  the  trial  judge  insufficient  to 
show  the  impossibility  of  a  fair  trial  in  a 
large  county  containing  a  city  of  more  than 
ten  thousand  inhabitants.  Elias  v.  Terri- 
tory  (Ariz.),  11-1153. 

Under  the  Arkansas  statute  requiring  the 
petition  for  a  change  of  venue  to  be  sup- 
ported by  the  affidavits  of  two  credible  per- 
sons, the  only  question  before  the  court  is 
whether  the  affiants  are  credible  persons,  and 
while  the  court  may  permit  the  witnesses 
themselves  to  be  examined  to  determine  that 
question,  it  is  not  permissible  to  inquire  into 
the    truth    or   falsity    of   the   affidavits,    and 
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therefore,  on  an  application  for  a  change  of 
venue  by  a  person  charged  with  murder,  tes- 
timony by  the  sheriff  "that  feeling  against 
the  defendant  in  the  county  was  so  strong 
that  he  (the  sheriff)  deemed  it  advisable  to 
take  him  to  an  adjoining  county  for  safe 
keeping,  to  keep  him  from  being  mobbed,"  is 
properly  excluded.  Strong  v.  State  (Ark.), 
14-229. 

Where  there  are  no  compurgators  in  con- 
nection with  a  motion  for  a  change  of  venue 
on  the  ground  of  prejudice  against  the  ac- 
cused and  a  formidable  combination  adverse 
to  him  in  the  county  in  which  he  is  being 
tried,  it  is  not  incumbent  on  the  court  to 
consider  the  motion.  Smith  v.  State  (Tex.), 
15-357. 

The  burden  is  on  the  defendant  to  show 
clearly,  on  an  application  for  a  change  of 
venue,  his  inability  to  obtain  a  fair  and 
impartial  trial  in  the  county  in  which  the 
offense  was  committed.  Johnson  v.  State 
(Okla.),  18-300. 

h.  Effect  of  change. 

The  Indiana  statute  authorizing  a  court 
to  change  the  venue  of  an  indictment  gives 
the  court  of  the  county  to  which  the  venue 
is  changed  jurisdiction  of  the  person  of  the 
defendant  and  of  the  prosecution  against  him 
as  if  he  had  been  indicted  and  arrested  in 
such  county.    Welty  v.  Ward   (Ind.),  3-556. 

CHANNEI.. 

Artificial  channel  as  watercourse,  see  Wa- 
ters AND  Wateecoubsbs,  3  b  (4). 

Change  of  channel  as  affecting  boundaries  of 
lands,  see  Watbbs  and  Watkbcoueses, 
3  b   (2). 

Eight  of  riparian  owners  to  value  of  water 
in  natural  channel,  see  Watbbs  and 
Watebcoubses. 


CHARACTER. 

See  Evidence,  4. 

Attacking  character  of  witness,  see  Wit- 
nesses, 5  b   (2)    (g). 

Bad  character  of  parent  as  affecting  right  to 
custody  of  child,  see  Pabent  and  Child, 
1  b. 

Instructions  as  to  character  evidence  in 
criminal  cases,  see  Ceiminai  Law,  6  q 
(6). 

Parties    in    assault    and    battery    case,    see 

ASSATXLT  AND   BATTERY,    1    f. 

Prerequisite   to   right   to   naturalization,   see 

Nattjbalization. 
Proof  of  character  of  accused,  see  Cbiminal 

Law,  6  n  (3);  Homicide,  6  a  (2). 


CHARGE. 

Charging  jury  in  civil  cases,  see  Tbial,  3. 

Charging  jury  in  criminal  cases,  see  Cbimi- 
nal Law. 

Charging  offense  in  indictment,  see  Indict- 
ments  AND  INFOBMATIONS,   4. 


CHARITIES. 

1.  What  Institutions  ob  Pueposes  abe 

Charitable,  470. 

2.  What  Law  Govebns,  472. 

3.  The  Cy  Pbes  Doctbine,  472. 

4.  Tebms  and  Validity  of  Gift,  470. 

5.  Exemption  peom  Taxation,  473. 

6.  Accumulation  of  Income,  473. 

7.  Enfoeobment  of  Trust,  473. 

8.  Liability    of    Charitable    Institu- 

tion foe  Negligence,  473. 

Duration  of  annuity  to  charitable  corpora- 
tion, see  Annuities. 

Exemption  of  charitable  institutions  from 
succession  taxes,  see  Taxation,  13  a. 

Limitation  of  amount  bequeathable  to 
charity,  see  Wills,  9  a. 

Eailroad  hospital  as  charitable  institution, 
see  Master  and  Servant,  3  j. 

Works  of  charity  within  exceptions  to  Sun- 
day laws,  see  Sundays  and  Holidays, 
1  b. 

I.  What    Institutions    ob    Pueposes    abb 
Chabitablb. 

In  general.  —  A  charity,  in  the  legal 
sense,  may  be  defined  as  a  gift,  to  be  applied 
consistently  with  existing  laws,  for  the  bene- 
fit of  an  indefinite  number  of  persons,  either 
by  bringing  their  hearts  under  the  influence 
of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suffering,  or  constraint, 
by  assisting  them  to  establish  themselves  for 
life,  or  by  erecting  or  maintaining  public 
buildings  or  works  or  otherwise  lessening  the 
burdens  of  government.  It  is  immaterial 
whether  the  purpose  is  called  charitable  in 
the  gift  itself,  if  it  is  so  described  as  to  show 
that  it  is  charitable  in  its  nature.  Estate 
of  Graves  (111.),  17-137. 

Motives  of  donor.  —  In  determining 
whether  a  gift  is  charitable,  the  courts  will 
look  to  the  nature  of  the  gift  and  the  object 
which  will  be  attained  by  it,  rather  than 
to  the  motives  of  the  donor.  A  gift  which 
is  charitable  in  its  nature  is  not  rendered 
any  the  less  so  by  the  fact  that  there  is  a 
condition  attached  thereto  that  the  name  of 
the  donor  shall  in  some  manner,  by  inscrip- 
tion or  otherwise,  be  identified  therewith  and 
perpetuated  thereby.  Estate  of  Graves  (111.), 
17-737. 

Incorporated  nniversity.  —  A  univer- 
sity which  is  organized  as  a  private  corpora- 
tion without  power  to  declare  dividends  and 
is  dependent  upon  the  income  from  the  prop- 
erty and  upon  endowments  apd  gifts  for  the 
funds  to  carry  out  the  purpose  for  which  it 
was  created,  i  e.,  the  dissemination  of  learn- 
ing, the  benelits  of  the  institution  being  .sc- 
oured to  all  persons  of  good  moral  character 
who  have  made  sufficient  preliminary  ad- 
vancement, is  a  charitable  institution. 
Parks  i\  Northwestern  University  (111.), 
4-103. 

Schools  requiring  payment  of  tuition. 
—  Under    the    statute    of    charitable    uses. 
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which  is  a  part  of  the  eomrasm  lair  of  Illinois, 
"  schools  of  learning,  free  schools,"  etc.,  are 
charitable  objects,  and  their  character  as 
such  is  not  altered  hj  the-  fact  that  their 
students  are  required  to  pay  tuition.  Parks 
V.  Northwestern  University   (111.),  4-103. 

Free  school  for  boys. —  A  bequest  to 
trustees  for  the  establishment  and  support 
of  a  school  for  the  free  education  of  boys 
who  reside  within  the  state  of  the  testator's 
domicil  "  and  who  are  unable  to  educate 
themselves "  is  a  valid  charitable  use,  and 
is  not  rendered  void  for  indefiniteness  by  the 
fact  that  the  class  to  be  benefited  by  the 
charity  is  not  restricted  in  any  way  by  the 
capacity,  color,  or  condition  of  the  bene- 
ficiaries, or  by  the  fact  that  the  public  school 
system  is  maintained  by  the  states  Tinoher 
V.  Arnold   (U.  S.),  8-917. 

Where  a  bequest  to  a  charitable  use  dis- 
closes the  main  charitable  purpose  with  rea- 
sonable clearness,  the  directions  of  the  testa- 
tor relating  to  the  management  of  the  trust, 
which  are  not  intended  as  limitations,  will 
be  regarded  as  directory  and  not  mandatory, 
if  such  a  construction  is  necessary  to  preserve 
the  trust  and  carry  out  its  purpose,  as  in 
such  a  case  it  will  be  presumed  that  the 
specified  details  of  the  management  were 
meant  by  the  testator  to  be  governed  by 
circumstances.  Tincher  v.  Arnold  (U.  S.), 
8-917. 

TTnincorporated  home  for  destitute 
boys.  —  A  home  which  is  maintained  under 
a  trust  for  the  sole  purpose  of  affording  free 
education  and  maintenance  to  destitute  boys 
is  a  valid  public  charity,  even  though  it  is 
unincorporated.  Farrigan  v.  Pevear  (Mass.), 
8-1109. 

Home  for  orphans  and  indigents.  — 
A  trust  for  the  establishment,  maintenance, 
and  support  of  a  home  for  fatherless  or 
motherless  and  indigent  children  residing  in 
certain  specified  states,  and  for  elderly  indi- 
gent widows  residing  in  such  states,  is  valid. 
Eader  v.  Stubblefield    (Wash.),   10-20. 

Devise  for  benefit  of  church.  —  A  de- 
vise to  the  vestry  of  a  church  for  the  benefit 
of  the  church  is  a  charitable  use.  Biscoe  v. 
Thweatt   (Ark.),  4-1136. 

A  devise  for  charitable  use  to  the  vestry 
of  a  church  will  be  sustained  though  the 
church  is  unincorporated  and  not  capable  in 
law  of  holding  and  transmitting  property. 
Biscoe  V.  Thweatt  (Ark.),  4-1136. 

Fund  for  widows  and  orphans  of  de- 
ceased clergymen.—  A  gift  to  a  church 
for  the  creation  of  a  fund  for  the  benefit  of 
the  widows  and  orphans  of  the  deceased 
clergymen  of  a  particular  church  of  a  speci- 
fied denomination,  which  is  made  with  the 
proviso  that  if  the  accumulations  be- 
come sufficiently  large  the  money  is  to  be 
devoted  to  such  other  uses  in  connection  with 
the  church  as  the  wardens  and  vestry  thereof 
may  in  their  judgment  deem  fit  and  advis- 
able, is  a  good  gift  to  a  charitable  use,  and 
the  fund  may,  on  a  proper  case  being  made 
out,  be  directed  by  the  court  to  be  applied 
cy  pres.  Sears  v.  Attorney-General  (Mass.), 
&-1200. 


Gift  for  masses.  —  The  bequest  of  a  sum 
of  money  for  the  purpose  of  celebrating 
masses  for  the  testator's  soul  is  not  a  be- 
quest for  a  charitable  use  within  the  Cali- 
fornia civil  code  restricting  devises  and  be- 
quests for  charitable  uses,  and  is  therefore 
valid.     Estate  of  Lennon   (Cal.),  14-1024. 

Perpetual  trust  for  care  of  burial  lot. 
—  A  perpetual  trust  for  the  care  of  a  private 
burial  lot  is  for  a  purely  private  and  secular 
purpose  and  is  not  a  gift  to  any  public  use. 
Such  a  trust  is  therefore  repugnant  to  the 
rule  against  perpetuities,  and  is  void  unless 
its  creation  is  authorized  by  statute.  Mason 
V.  Bloomington  Library  Assoc.   (111.),  15-603. 

The  creation  of  such  a  trust  is  not  author- 
ized by  a  statute  providing  for  the  creation 
of  trusts  in  the  hands  of  boards  of  directors 
for  the  purpose  of  providing  for  "  the  proper 
care  and  management  of  county  cemetery 
grounds."  Mason  v.  Bloomington  .  Library 
Assoc.  (111.),  15-603. 

Gift  for  benefit  of  animals.  — The 
motives  which  prompt  bequests  intended  to 
relieve  the  suffering  or  increase  the  comfort 
or  enjoyment  of  animals  should  be,  and  are, 
regarded  as  charitable,  and  should  receive 
the  same  favorable  consideration  accorded  to 
like  sentiments  when  manifested  in  behalf 
of  human  beings.  Estate  of  Graves  (111.), 
17-137. 

Fire  insurance  patrol.  —  The  associa- 
tion known  as  the  fire  insurance  patrol,  or- 
ganized under  the  Louisiana  statute,  which 
is  composed  of  insurance  companies  doing 
business  in  New  Orleans,  and  has  authority 
to  maintain  a  corps  of  men  and  suitable 
apparatus  to  save  life  and  property  at  and 
after  fires,  and  which  is  supported  by  assess- 
ments levied  on  all  persons,  natural  or  arti- 
ficial, engaged  in  the  fire  insurance  business 
is  said  city,  is  a  private  association,  whose 
main  purpose,  as  appears  from  a  reason- 
able construction  of  the  law  under  which  it 
is  established,  is  to  minimize  the  losses  and 
promote  the  pecuniary  interests  of  its  mem- 
bers. Such  association  is  neither  a  public 
corporation  nor  a  public  charity,  and  it  is 
liable  in  damages  for  injuries  sustained  by  a 
member  of  the  fire  department,  engaged  in 
the  discharge  of  his  duties,  as  the  result  of 
the  negligence  of  its  servants  in  driving  one 
of  its  vehicles  through  the  streets  of  the 
city;  and  this  notwithstanding  that  the  stat- 
ute referred  to  includes  the  saving  of  life 
among  the  purposes  for  which  such  associa- 
tions may  be  established,  and  prohibits  them 
from  charging  for  their  services  or  from  dis- 
tinguishing between  insured  and  uninsured 
property.  Coleman  v.  Fire  Ins.  Patrol  (La.), 
16-1217. 

Public  charities  —  Masonic  orphan 
asylum.—  A  testamentary  trust  to  estab- 
lish and  maintain  an  orphan  asylum  for  the 
maintenance  and  education  of  the  orphan 
children  under  seventeen  years  of  age  of 
members  of  a  secret  society  is  a  "  public 
charity,"  and  valid,  within  the  Kentucky 
statute  (St.  c.  317)  relating  to  gifts  to 
charity.  Green  v.  Fidelity  Trust  Co.  (Ky.), 
20-861. 
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2.  Wkat  Law  Govebns. 

A  charitable  trust  will  be  administered 
according  to  the  law  of  the  donor's  domicil, 
and  the  fact  that  it  is  to  be  administered 
abroad  does  not  make  the  gift  void,  when  it 
does  not  appear  that  it  is  not  a  valid  charity 
in  the  foreign  country,  and  a  bequest  to  a 
charity  or  on  a  trust  to  be  administered  in 
another  state,  when  lawful  in  the  place  of 
the  testator's  domicil,  may  be  sustained  in 
the  state  in  which  the  fund  is  to  be  admin- 
istered, though  it  contravenes  the  statute  of 
the  state  against  perpetuities,  since  it  is  not 
the  policy  of  one  state  to  interdict  perpetu- 
ities in  other  states.  Green  v.  Fidelity 
Trust  Co.  (Ky.),  20-861. 

Where  a  testator  who  resides  in  Kentucky 
devises  his  property,  situated  in  Kentucky, 
in  trust  to  establish  and  maintain  in  another 
state  an  orphan  asylum  for  the  nurture  and 
education  of  orphans  under  the  age  of  seven- 
teen years  of  members  of  a  secret  society  of 
such  other  state,  the  courts  of  equity  of 
Kentucky  will  administer  the  trust  in  Ken- 
tucky, and  require  the  trustee  in  Kentucky 
to  protect  the  trust  by  paying  the  income 
over  to  a  trustee  appointed  by  the  courts 
of  the  other  state,  on  its  being  found  neces- 
sary to  have  two  trustees  to  carry  the  trust 
into  effect.  Green  v.  Fidelity  Trust  Co. 
(Ky.),  20-861. 

3.  The  Cy  Pees  Docteine. 

Beneficiary  not  in  existence.  —  Where 
a  charitable  corporation  named  in  a  will 
ceases  to  exist  legally  before  the  death  of 
the  testator,  because  consolidated,  the  court 
will  not  apply  the  ey  pres  doctrine  unless  a 
general  charitable  intent  can  be  inferred 
from  the  will  as  distinguished  from  a  mere 
charitable  purpose  limited  to  a  particular 
object  or  institution.  Gladding  v.  St.  Mat- 
thew's Church   (R.  I.),  1-537. 

Beneficiary  incapacitated  to  take.  — 
Although  a  charitable  corporation  may  for 
some  reason  be  incapacitated  to  take  under 
a  will  and  to  carry  out  the  intent  of  the  tes- 
tator, the  bequest  or  devise  will  not  be  void 
for  this  reason,  as  the  court  will  apply  the 
doctrine  of  cy  pres  and  will  appoint  a  trus- 
tee to  act  in  its  place.  Hubbard  v.  Wor- 
cester Art  Museum  (Mass.),  10-1025. 

Doctrine  of  approximation.  —  While 
the  doctrine  of  cy  pres,  as  indicative  of  pre- 
rogative authority  on  the  part  of  the  courts 
in  dealing  with  charitable  uses,  does  not  pre- 
vail in  Illinois,  the  "  doctrine  of  approxima- 
tion "  gives  the  courts  the  right  to  deal  by 
liberal  rules  of  construction  with  a  trust 
having  a  designated  particular  purpose  ex- 
pressed in  general  terms,  and  to  enforce  the 
trust  within  the  limits  of  such  purposes,  sup- 
plying trustees  if  necessary.  Tincher  v.  Ar- 
nold (U.  S.),  8-917. 

Use  of  income  for  incidental  pur- 
poses. —  Where  a  bequest  to  trustees  for 
the  establishment  of  a  free  school,  which  pro- 
vides that  the  income  shall  be  used  for  the 
purpose  of  paying  teachers,  discloses  clearly 
that   the   dominant   purpose   of   the   testator 


was  to  found  a  school  and  furnish  the  means 
of  free  education,  a  court  of  equity  will  ap- 
ply the  doctrine  of  cy  pres  or  the  "  doctrine 
of  approximation"  and  hold  the  trust  to  be 
valid  and  enforceable  as  a  charitable  use, 
though  the  enforcement  of  the  trust  will  re- 
quire the  diversion  of  a  portion  of  the  in- 
come to  the  payment  of  expenses  other  than 
teachers'  salaries  which  are  necessary  to  ths 
maintenance  of  the  school,  such  as  the  ex- 
penses of  heating,  lighting,  etc.  Tincher  v. 
Arnold   (U.  S.),  8-917. 

Substitution  of  beneficiary,  —  Where 
it  appears  that  a  library  association,  in  con- 
nection with  which  a  public  art  gallery  and 
studio,  for  the  advancement  of  education  in 
art,  was  to  be  established  under  the  pro- 
visions of  a,  testamentary  trust,  has  trans- 
ferred its  property  to  a  public  library  and 
has  ceased  to  exercise  its  charter  powers, 
a  court  of  chancery  has,  under  the  doctrine 
of  cy  pres,  the  power  to  substitute  as  the 
administrator  of  such  charitable  trust  the 
public  library  in  the  place  of  the  library  as- 
sociation. Mason  v.  Bloomington  Library 
Assoc.   (111.),  15-603. 

4.   Teems   and   Validity   op   Gift. 

Massacliusetts  rule.  —  In  Massachusetts 
the  power  of  a  testator  to  dispose  of  his 
property  by  will  is  unlimited  except  where 
a  limitation  is  placed  on  the  right  for  the 
protection  of  the  statutory  rights  of  a  hus- 
band or  wife.  Hence  a  testator  is  not  re- 
strained from  giving  free  course  to  his 
charitable  inclinations  as  long  as  he  is  in 
possession  of  a  sound  and  disposing  mind; 
nor  is  the  making  of  a  charitable  gift  against 
public  policy.  Hubbard  v.  Worcester  Art 
Museum    (Mass.),    10-1025. 

Policy  of  law  to  npbold  validity.— 
It  has  always  been  the  policy  of  the  law  to 
uphold  charitable  bequests  and  give  effect 
to  them  whenever  possible,  and  the  fact  that 
the  statute  now  exempts  such  bequests  from 
the  payment  of  the  Illinois  inheritance  tax 
is  no  reason  for  departing  from  or  modifying 
this  ancient  rule  of  construction  favoring 
such  gifts.     Estate  of  Graves   (111.),  17-137. 

Bequest  in  evasion  of  statute.  — 
Where  a  testator  devises  and  bequeaths  all 
the  residue  of  his  estate  to  charities  which, 
under  a  statute  limiting  devises  and  bequests 
to  charities,  cannot  take  under  the  will  in 
the  event  of  the  death  of  the  testator  within 
thirty  days  from  the  date  of  the  will,  and 
then  provides  in  the  will  that  in  case  of  his 
death  within  thirty  days  the  estate  is  devised 
and  bequeathed  absolutely  to  a  certain  indi- 
vidual who  has  no  acquaintance  with  the  tes- 
tator and  on  whom  no  trust  is  imposed,  the 
disposition  of  the  property  to  such  individual 
is  valid,  although  the  wish  of  the  testator  is 
that  if  his  charitable  disposition  fails  by  his 
death  within  thirty  days  his  estate  will  reach 
the  charities  through  the  individual  devisee, 
and  the  devisee  regards  himself  bound  in 
conscience,  but  not  in  law,  to  appropriate  the 
estate  to  the  charities  named  in  the  will. 
Flood  r.  Eyan    (Pa.),   13-1189. 
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Gift  with  condition  of  inalienability. 

—  A  condition  of  inalienability  attached  to  a 
donation  for  pious  uses  is  void,  and  reputed 
not  written  —  both  as  creating  a  tenure  of 
property  not  provided  for  by  our  code,  and 
therefdre  impliedly  forbidden;  and  as  put- 
ting property  out  of  commerce,  and  there- 
fore contrary  to  public  policy.  Female  Or- 
phan Society  v.  Y.  M.   C.  A.  "(La.),   12-811. 

Wlio  may  question  validity.  —  Where 
a  charitable  corporation  is  limited  by_stat- 
ute  in  the  amount  of  property  which  it  may 
hold,  such  limitation  does  not  prohibit  it 
from  holding  property  in  excess  of  the  speci- 
fied amount  except  as  against  the  objection 
of  the  state,  as  the  limitation  is  for  the 
benefit  of  the  state  only.  Hubbard  v.  Wor- 
cester Art  Museum    (Mass.),    10^1025. 

A  petition  in  the  nature  of  a  qiu>  loarranto 
will  not  lie  at  the  instance  of  the  heirs  of  a 
testator  to  declare  void  a  bequest  or  devise 
to  a  charitable  corporation  in  excess  of  the 
amount  of  property  which  it  is  authorized  to 
hold.  Hubbard  v.  Worcester  Art  Museum 
(Mass.),  10-1025. 

Waiver  of  riglit  to  qnestiou.  —  Where 
a  charitable  corporation  is  limited  by  stat- 
ute in  the  amount  of  property  which  it  may 
hold,  and  it  receives  by  will  real  and  per- 
sonal property  in  excess  of  such  amount, 
the  passage  of  another  statute  after  probate 
of  the  will  authorizing  it  to  hold  property  in 
an  amount  greater  than  that  received  will  be 
deemed  to  be  a  waiver  by  the  state  of  the 
right  to  object  to  its  taking  property  in  ex- 
cess of  the  first  limitation.  Hubbard  v. 
Worcester  Art  Museum    (Mass.),   10-1025. 

Bill  to  determine  validity.  —  A  bill  in 
equity  by  a  legatee  to  determine  whether  his 
testator's  will  creates  a,  valid  charitable  use 
will  not  be  dismissed  on  the  ground  that  the 
complainant's  delay  in  bringing  the  suit  con- 
stitutes laches,  as  the  validity  of  the  be- 
quest is  to  be  determined  by  the  will,  and  if 
the  bequest  is  valid  the  delay  is  of  no  con- 
sequence, while  if  it  is  void  the  laches  of 
the  complainant  cannot  make  it  valid. 
Tineher  v.  Arnold    (U.   S.),   S-O'lT. 

Designation  at  beneficiaries.  —  A  tes- 
tamentary trust  to  establish  and  maintain 
an  orphan  asylum  for  the  maintenance  and 
education  of  the  poor  orphan  children  under 
seventeen  years  of  age  of  members  of  a  cer- 
tain secret  society  is  not  void  for  indefinite- 
ness,  and  the  beneficiaries  are  named  with 
sufficient  certainty.  Green  v.  Fidelity  Trust 
Co.    (Ky.),  20-861. 

Powers  of  trustee.  —  A  testamentary 
gift  to  an  incorporated  hospital  in  trust  to 
provide  free  medical  treatment  for  sick,  in- 
jured, or  infirm  poor  persons,  the  object  of 
which  is  "to  benefit  as  many  such  poor 
persons  as  practicable,"  does  not  make  it  an 
imperative  duty  of  the  trustees  to  maintain 
a  ward  for  the  treatment  of  contagious  dis- 
eases, but  leaves  it  to  the  discretion  of  the 
trustees  to  decide  whether  the  expressed  ob- 
ject can  be  attained  more  successfully  _  by 
excluding  persons  afflicted  with  contagious 
diseases  than  by  treating  them;  and  an 
erroneous  decision  of  this  question  will  not 


constitute    a    breach    of    trust.       Stearns    v. 
Newport  Hospital   (R.  I.),  8-1176. 

\}se  of  principal  of  fund.  —  Where  a 
testamentary  gift  in  trust  to  a  hospital  is  of 
"  the  whole  residue  and  remainder  of  said 
trust  property,"  as  well  as  "the  proceeds, 
rents,  issues,  profits,  and  income  thereof," 
for  the  purposes  of  the  trust,  and  the  will 
states  that  the  object  is  "  to  benefit  as 
many  .  .  .  poor  persons  as  practicable, 
and  at  the  same  time  to  provide  and  secure 
the  permanent  source  of  aid,  remedy,  and 
relief,"  and  provides  that  "  the  employment 
of  said  trust  funds  and  property  for  the 
general  support  and  maintenance  of  said  hos- 
pital is  hereby  authorized,  so  far  as  may  be 
requisite,  to  uphold  it  and  preserve  it,  and 
perpetuate  the  charity  hereby  created  and 
designed,"  the  trustee  has  authority  to  ex- 
pend part  of  the  capital  in  case  of  necessity. 
Stearns  v.  Newport  Hospital  (R.  I.),  8-1176. 

5.    Exemption   fbom   Taxation. 

Succession  tax.  —  A  bequest  to  the  park 
commissioners  of  a  city  for  the  erection,  in 
a  public  park,  of  a  drinking  fountain  or 
drinking  basin  for  horses,  and  in  connection 
therewith  of  a  bronze  statue  of  a  horse 
formerly  ovnied  by  the  testator,  is  a  charit- 
able bequest,  and  therefore  not  subject  to 
taxation  under  the  inheritance  tax  law  of 
Illinois,  which  exempts  beqeusts  for  benev- 
olent or  charitable  purposes.  Estate  of 
Graves    (111.),   17-137. 

6.  Accumulation  op  Income. 

Charitable  gifts  are  not  exempt  from  the 
provisions  of  the  New  York  statutes  pro- 
hibiting the  accumulation  of  income  except 
for  the  benefit  of  minors.  St.  John  v.  An- 
drews Institute    (N.  Y.),  14-708. 

7.  Entgecement  of  Teust. 

Parties.  —  The  mayor  of  a  city  is  not, 
either  in  his  capacity  as  mayor  and  as  ex- 
officio  trustee  of  a  charitable  institution  or 
in  his  individual  capacity  as  a  taxpayer,  a 
proper  party  plaintiff  to  a  bill  against  the 
institution  and  its  trustees  for  an  injunction 
and  accounting.  Stearns  v.  Newport  Hos- 
pital   (E.  I.),  8-1176. 

Pleadings.  —  In  a  suit  against  an  incor- 
porated hospital  and  its  trustees  to  compel 
them  to  render  an  account  of  their  admin- 
istration of  a  testamentary  gift  to  the  hos- 
pital in  trust  for  the  benefit  of  sick  and  in- 
firm poor  persons,  allegations  as  to  the  use 
made  by  the  defendants  of  the  moneys  given 
to  the  hospital  by  charitable  persons  other 
than  the  testator  are  not  relevant.  Stearns 
1'.  Newport  Hospital   (R.  I.),  8-1176. 

8.  Liability  op  Chabitable  Institution  fob 
Negligence. 

In  general.—.  A  corporation  administer- 
ing a  charitable  trust  is,  like  all  other  cor- 
porations, subject  to  the  laws  of  the  land, 
and  cannot  claim  exemption  from  responsi- 
bility for  the  torts  of  its  agents  except  by 
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contract  with  the  person  injured  by  such 
tort.  Bruce  v.  Central  M.  E.  Church 
(Mich.),   11-150. 

Incorporated  churcb.  —  In  an  action 
against  an  incorporated  church  for  an  in- 
jury received  by  the  plaintiff  while  at  work 
on  its  church  building,  a  declaration  alleging 
that  while  the  plaintiff  was  so  at  work  for  a 
contractor  of  the  defendant  the  scaffolding 
on  which  he  stood,  and  which  was  furnished 
by  the  defendant,  was  defective  so  that  it 
broke  and  caused  the  plaintiff  to  be  thrown 
to  the  floor  and  injured,  is  not  demurrable 
on  the  ground  that  the  defendant  as  a  cor- 
poration administering  a  charitable  trust  is 
not  liable  for  the  neglect  or  default  of  its 
agent  or  servant  having  the  care  or  custody 
of  its  property.  Bruce  v.  Central  M.  E. 
Church   (Mich.),  11-150. 

University.  —  The  funds  and  property  of 
a  university  which  is  a  charitable  institution 
cannot  be  diverted  to  pay  damages  to  a  stu- 
dent caused  by  the  negligence  of  an  employee 
of  the  institution.  Parks  v.  Northwestern 
University   (111.),  4-103. 

Home  for  destitute  boys.  —  Where  the 
trustees  of  an  unincorporated  charitable  in- 
stitution, such  as  a  home  for  destitute  boys, 
have  used  reasonable  care  to  select  competent 
servants,  they  are  not  liable  for  personal 
injuries  resulting  from  the  negligence  of 
such  servants.  Farrigan  v.  Pevear  (Mass.), 
8-:1109. 

CHABIVABI. 

Liability   of   municipality   for   damage    done 
by     charivari    party,     see     Mitnicipal 

COBPOEATIONS,   9   d. 


CHARTER. 

See     CoBPOBATiONS ;     Municipal     Cobpora- 

TIONS,  2. 


CHARTER   PARTY. 

See  Ships  and  Shipping,  2. 

CHASTISEMENT. 

Eight  to  chastise  children,  see  Pabent  and 
Child,  2  a;  Schools. 

CHASTITY. 

Presumption  of,  see  Sedxtction,  2  c  (3). 

CHATTEL  MORTGAGES. 

1.  Nature  and  Effect,  474. 

2.  To  Secure  Future  Advances,  474, 

3.  Description  of  Property,  475. 

4.  Lien,  475. 

a.  In  general,  475. 


b.  How  affected  by  removal  of  prop- 
erty, 475. 

5.  Who  Mat  Question  Validity,  475. 

6.  Unfaib  Sale  by  Mobtgaoee,  475. 

7.  Waiveb  op  Mortgage  Security,  476. 

8.  foreclosube,  476. 

Conditional  sale  or  chattel  mortgage,  see 
Sales,  8  a. 

Effect  of  preference  of  creditor,  see  Bank- 
BUPTCY,  10. 

Effect  of  subsequent  bankruptcy  of  mort- 
gagor, see  Bankeuptct,  10. 

Giving  chattel  mortgage  on  stock  of  mer- 
chandise as  within  sales  in  bulk  acts, 
see  Fbaudulent  Conveyances,  3  b. 

Instrument  in  form  of  assignment,  see  As- 
SIQNUENTS,  2   a. 

Lien   on   young   of   mortgaged   animals,   see 

Animals,  1  a. 
Partial  illegality,  see  Contracts,  4  a. 
Real  estate  mortgages,  see  Mobtoaoes. 

1.  Nature  and  Eppect. 

No  transfer  of  title.  —  A  chattel  mort- 
gage creates  a  lien  only  and  does  not  pass 
title  to  the  mortgagee.  Demers  v.  Graham 
(Mont.),  13-97. 

Parol  reservation  of  title.  —  Under  the 
Texas  statute  providing  that  reservations  of 
title  to  chattels  as  security  for  the  purchase 
price  shall  be  held  to  be  chattel  mortgages, 
a  verbal  reservation  of  title,  made  at  the 
time  of  the  sale  of  personal  property  to 
secure  tha  payment  of  the  purchase  money, 
constitutes,  as  between  the  parties,  a  valid 
chattel  mortgage.  Crews  v.  Harlan  (Tex.), 
13-863. 

Equitable  mortgage.  —  A  working  eon- 
tract  which  provides  that  the  contractor 
shall  furnish  his  own  tools,  but  that  in  the 
event  of  his  failure  to  carry  out  the  con- 
tract the  other  party  shall  have  the  right  to 
take  possession  of  such  tools  for  the  pur- 
pose of  completing  the  work,  is  not  a  mort- 
gage, equitable  or  otherwise.  Lewman  &  Co. 
V.  Ogden  Bros.   (Ala.),  5-265. 

2.  To  Secure  Future  Advances. 

Validity  and  efFeot.  —  A  chattel  mort- 
gage may  be  made  to  secure  future  advances 
which  are  contemplated  by  the  parties  at  the 
time  of  the  making  of  the  mortgage;  but 
when  the  indebtedness  secured,  including  the 
advances  contemplated,  has  been  fully  satis- 
fied and  discharged,  the  mortgage  is  can- 
celed and  extinguished  by  the  operation  of 
the  law.   Wright  v.  Voorhees  (Iowa),  »-1149. 

Construction.  —  A  mortgage  on  two 
horses  and  "  future  acquisitions  to  the  above- 
described  property,"  which  provides  that  it 
is  given  to  secure  payment  of  certain  speci- 
fied notes,  "together  with  any  future  ad- 
vances made  or  indebtedness  owing  by  said 
mortgagor  to  said  mortgagee,  including  all 
renewals  thereof  until  this  mortgage  Is  can- 
celed," cannot  be  given  a  construction  which 
would  make  it  cover  all  future  acquisitions 
of  property  and  all  future  indebtedness,  re- 
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gardless  of  the  contemplation  of  the  parties 
at  the  time  the  mortgage  was  executed  that 
any  such  indebtedness  should  be  incurred. 
Wright  V.  Voorhees   (Iowa),  9<-1149. 

Advances  not  contemplated  at  time 
of  execution.  —  A  chattel  mortgage  exe- 
cuted to  secure  future  advances  contemplated 
by  the  parties  at  the  time  of  its  execution 
cannot,  by  a  subsequent  arrangement  between 
the  parties,  be  made  to  cover  other  advances 
not  in  contemplation  at  the  time  the  mort- 
gage was  executed,  unless  perhaps  the  new 
agreement  amounts  to  a  new  mortgage  in 
parol.     Wright  v.  Voorhees    (Iowa),  9-1149. 

3.  Description  op  Propebtt. 

SnfScienoy    as    betveen    parties.  —  A 

chattel  mortgage  which  would  be  invalid  as 
against  creditors  and  purchasers  in  good 
faith  by  reason  of  defective  description  of 
the  property  mortgaged  may  be  good  as  be- 
tween mortgagor  and  mortgagee  where  the 
property  in  fact  mortgaged  is  identified. 
Such  a  case  differs  from  one  where  no  spe- 
cific chattels  are  mortgaged  but  there  is  an 
attempt  to  mortgage  a  certain  number  out  of 
a  mass  without  separating  or  identifying 
them.  First  Nat.  Bank  v.  Johnson  (Neb.), 
4-^85. 

Separation  or  identification  of  cbat- 
tels.  —  No  lien  upon  specific  chattels  is 
created  by  a,  mortgage  on  a  certain  number 
of  chattels  out  of  a  mass  until  such  chattels 
are  separated  or  identified  and  it  is  agreed 
that  the  mortgage  shall  apply  to  them. 
First  Nat.  Bank  v.  Johnson  (Neb.),  4-485. 

Question  for  jury.  —  Evidence  in  a  case 
examined  and  held  to  present  a  question  for 
the  jury  whether  the  specific  chattels  in  con- 
troversy were  mortgaged  in  the  first  in- 
stance or  were  afterwards  agreed  upon  as 
the  mortgaged  property.  First  Nat.  Bank  v. 
Johnson   (Neb.),  4-485. 

4.  Lien. 

a.  In  general. 

On  real  estate.—  An  attempt  to  mort- 
gage real  estate  on  a  chattel  creates  no  lien 
thereon.  Beeler  v.  C.  C.  Mercantile  Co. 
(Idaho),  1-310. 

Priority  over  lien  of  livery-stable 
keeper.—  The  lien  of  a  valid  recorded  chat- 
tel mortgage  will  take  precedence  over  the 
subsequently  acquired  lien  of  a  livery-stable 
keeper  or  agistor  upon  animals  placed  in  his 
charge,  unless  such  animals  were  delivered 
to  such  lienholder  to  be  kept  and  cared  for 
by  him  with  the  consent  of  the  mortgagee. 
National  Bank  of  Commerce  i;.  Jones  (Okla.), 
11-1041. 

JEstinguishment  by  tender  after  de- 
fault. —  A  tender  made  after  default  and 
before  sale  is  sufficient  to  extinguish  the 
lien  of  a  chattel  mortgage;  and  it  is  not 
necessary  that  such  tender  should  be  kept 
good  or  that  the  money  should  be  brought 
into  court.  Thomas  v.  Seattle  Brewing,  etc. 
.(Wash.),  15-494. 


b.  How  affected  by  removal  of  property. 

Removal  to  another  county.  —  Where 
the  owner  of  chattels  covered  by  a  valid  re- 
corded mortgage  removes  the  chattels  with- 
out the  knowledge  or  consent  of  the  mort- 
gagee to  another  county,  it  is  not  necessary 
for  the  mortgagee  in  order  to  preserve  the 
lien  to  file  the  mortgage  or  a  copy  thereof 
for  the  registry  in  the  county  to  which  the 
property  is  removed.  National  Bank  of 
Commerce  v.  Jones   (Okla.),  11-1041. 

Removal  to  foreign  state.  —  A  chattel 
mortgage  good  in  the  place  where  executed 
and  recorded  and  where  the  property  is  sit- 
uated will  be  good  in  any  state  to  which  the 
property  may  be  removed  by  the  mortgagor 
without  the  consent  of  the  mortgagee,  in  the 
absence  of  a  statute  of  the  latter  state  to  the 
contrary;  and  this  is  true  as  against  an  in- 
nocent purchaser  for  value  from  the  mort- 
gagor. Creelman  Lumber  Co.  v.  Lesh  (Ark.), 
3-108. 

California  statute.  —  Under  the  Cali- 
fornia statute  providing  that  when  mort- 
gaged property  is  removed  by  the  mortgagor 
from  the  county  in  which  it  is  situated  the 
property  shall  be  exempt  from  the  operation 
of  the  mortgage  unless  the  mortgagee,  within 
thirty  days  after  such  removal,  causes  the 
mortgage  to  be  recorded  in  the  county  to 
which  the  property  is  removed  or  takes  pos- 
session of  the  property,  the  mortgage  on 
property  removed  to  another  county  remains 
for  thirty  days  a  valid  and  subsisting  lien, 
of  which  the  original  record  is  constructive 
notice  to  the  world,  although  neither  of  the 
steps  prescribed  by  statute  to  preserve  the 
lien  are  taken.  Hammels  v.  Sentous  (Cal. ), 
12-945. 

5.   Who  May   Question  Vauditt. 

Administrator  of  deceased  mort- 
gagor.- The  administrator  of  an  insolvent 
decedent,  as  representing  general  creditors, 
whose  interest  in  the  estate  attaches  at  the 
decedent's  death,  may  resist  the  enforcement 
of  a  chattel  mortgage  given  by  the  deceased 
to  secure  a  valid  indebtedness  but  not  re- 
corded, or  possession  of  the  property  taken 
thereunder  until  after  his  death.  Blackman 
V.  Baxter,  Eeed  &  Co.  (Iowa),  2-707. 

6.  Unpaib  Sale  by  Mortgagee. 

Iiiability  for  value  of  property.  —  A 

mortgagee  who  has  taken  possession  of  the 
animals  included  in  the  mortgage  and  has 
not  legally  foreclosed  the  mortgage,  but  has 
converted  the  property  and  put  it  out  of 
the  power  of  the  mortgagors  to  redeem 
by  suppressing  competition  at  the  sale  and 
buying  in  the  property  himself,  afterwards 
selling  the  property  in  small  lots  to  different 
persons,  is  chargeable  with  the  value  of  the 
property  at  the  time  of  the  seizure,  and  can- 
not be  allowed  the  net  expense  of  keeping 
the  animals  between  the  time  of  seizure  and 
sale,  nor  be  credited  with  the  value  of  an 
animal  which  died  after  he  took  possession. 
Kellogg  V.  Malik  (Wis.),  4r-893. 
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7.    WaITEB   of   MoETGAOE    SECtrBITT. 

other  proceeding;  to   collect  debt.  — 

Tlie  holder  of  a  promissory  note  which  is 
secured  by  a  chattel  mortgage  does  not  waive 
or  lose  his  mortgage  security  by  attempting 
to  collect  the  note  by  proceedings  in  attach- 
ment or  other  recognized  process  provided  by 
law  for  the  collection  of  debts.  Kansas  City 
Live  Stock  Commission  Co.  v.  Hamlin  Bank 
(Kan.),  17-956. 

Attempt  to  collect  debt  by  attach- 
ment.— Where  the  holder  of  a  promissory 
note  secured  by  a  chattel  mortgage  com- 
mences an  action  on  the  note  before  it  is 
due,  and  takes  certain  steps  to  obtain  an 
attachment  therein,  but  afterwards,  when 
the  note  has  matured  and  is  past  due  and 
while  a  motion  by  another  attaching  creditor 
to  dissolve  the  proceedings  so  taken  is  pend- 
ing, dismisses  his  action  without  prejudice, 
and  files  an  interplea  in  the  attachment 
action  brought  by  such  other  creditor,  claim- 
ing a  lien  upon  the  attached  property  by 
virtue  of  his  mortgage,  it  is  error  for  the 
court  to  dismiss  such  interplea  on  the  ground 
that  the  remedy  under  the  mortgage  is  in- 
consistent with  that  sought  to  be  obtained 
in  the  former  action  of  attachment.  Kansas 
City  Live  Stock  Commission  Co.  v.  Hamlin 
Bank   (Kan.),  17-956. 

Attachment  as  iraiver.  —  A  mortgagee 
of  chattels  does  not  waive  or  lose  his  lien  by 
causing  an  attachment  to  be  levied  upon  the 
mortgaged  property.  First  Nat.  Bank  v. 
Johnson   (Neb.),  4-485. 

8.    FOEECLOSDBE. 

Conversion  by  mortgagee  pending  ac- 
tion. —  Where,  pending  an  action  to  fore- 
close a  chattel  mortgage  upon  grain,  a  war- 
rant is  issued  under  the  provisions  of  the 
North  Dakota  statute  (Rev.  Codes  1905,  § 
7513),  and  all  of  the  grain  grown  on  the 
land  described  in  the  mortgage  is  seized  by 
the  plaintiff  pursuant  thereto,  and  wrongfully 
converted  by  him,  by  sale,  before  the  trial  of 
the  action,  the  lien  of  the  mortgage  is 
thereby  extinguished,  and  the  plaintiff's 
cause  of  action  for  foreclosure  ceases  to 
exist.  Strehlow  v.  McLeod  (N.  Dak.), 
17-423. 

Deficiency  judgment.  —  The  Washing- 
ton statute  authorizing  a  deficiency  judg- 
ment on  the  foreclosure  of  a  chattel  mort- 
gage (Ball.  Code,  §  5880)  is  not  affected  by 
the  later  enactment  (Laws  1899,  p.  85)  lim- 
ited by  its  title  to  "  the  sales  of  property 
under  execution,  decrees,  and  orders  of  sale, 
and  the  confirmation  of  sheriffs'  sales,  and 
redemption  therefrom."  Bradley  Engineer- 
ing, etc.,  Co.  (Wash.),  18-1072. 

A  decree  foreclosing  a  chattel  mortgage 
without  giving  a  deficiency  judgment  as  re- 
quired by  the  Washington  statute  (Ball. 
Code,  §  5880)  is  res  judicata  as  to  the  plain- 
tiff's right  of  recovery,  and  he  cannot  after- 
wards bring  a  separate  action  for  the  defi- 
ciency, but  his  only  remedy  is  to  appeal  from 
the  decree  of  foreclosure  to  correct  the  omis- 
sion therein.  Bradley  Engineering,  etc.,  Co. 
(Wash.),  18-1072. 


Injunction.  —  In  an  action  to  enjoin  a 
money-lender  from  taking  possession  under  a 
bill  of  sale,  on  the  ground  that  the  agreement 
for  the  loan,  the  advance  of  the  money  and 
the  taking  of  the  security  were  all  trans- 
acted at  the  borrower's  private  residence,  in 
violation  of  the  statute  requiring  the  money- 
lending  business  to  be  carried  on  at  the  reg- 
istered address  or  addresses  of  the  money- 
lender and  at  no  other  address,  evidence  ex- 
amined and  held  to  call  for  the  discharge  of 
an  interim  injunction  granted  by  the  court 
of  appeals.  Kirkwood  v.  Gadd  (Eng.), 
18-25. 

CHATTEI^S. 

See  Fixtures;  Peopebtt. 


CHAUFFEUR. 

See  MoTOB  Vehicles. 

Negligence    of    chauffeur    imputable    to   pas- 
sengers, see  Negligence,  7  e   (2). 


CHEATS. 

See  False  Peetenses  and  Cheats. 

CHECKS. 

1.  Natdee  and  Effect  op  Instrument, 

477. 

2.  Presentment  for  Paym:ent,  477. 

a.  Parties    residing   in   same   place, 

477. 

b.  Forwarding  for  collection,  477. 

c.  Circumstances    making    presenta- 

tion impossible,  477. 

3.  Acceptance,  477. 

4.  Stopping  Payment,  477. 

5.  Payment  by  Mistake,  478. 

6.  Forged  Checks,  478. 

a.  Signature  forged,  478. 

b.  Amount  raised,  478. 

7.  Lost  Checks,  478. 

8.  Certified  Checks,  478. 

9.  Actiow  for  Wrongful  Dishonor,  479; 

a.  Eight  to  damages  in  general,  479. 

b.  Defenses,  479. 

c.  Evidence,   479. 

d.  Measure  of  damages,  479. 

Authority  of  agent  to  receive  check  in  pay- 
ment, see  Agency,  3  a   (2). 
Criminal     liability     for     giving     worthless 

checks,     see     False     Pretenses     and 

Cheats,  1  b. 
Drawing  checks   as   embezzlement  of  money, 

see  Embezzlement,  5  b. 
Forgery  of  checks,  see  Forgery. 
Giving    check    as    gift    causa    mortis,    see 

Gifts,  2  a. 
Liability  of  bank  far  refusing  to  pay  check, 

see  Banks  and  Banking,  5  b  ( 1 ) . 
Payment  by  check,  see  Payment,  1. 
Payment   of   forged   check   by   savings   banlc, . 

see  Banks  and  Banking,  8  b. 


CHECKS. 
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statutory  prohibition  of  payment  of  wages 
by  check,  see  Master  and  Sbbvant, 
1  d. 

Undelivered  check  as  subject  of  larceny,  see 
Larceny,  2  b. 

1.  Nature  and  Effect  of  Instrument. 

As  assignments  pro  tanto.  —  A  check 
operates  as  an  assignment  pro  tanto  of  the 
drawer's  funds  on  deposit  with  the  bank 
upon  which  it  is  drawn;  and  a  bona  fide 
holder  may  maintain  an  action  against  the 
bank  for  its  wrongful  refusal  to  pay  the 
check.  Turner  v.  Hot  Springs  National 
Bank   (S.  Dak.),  5-937. 

A  check  drawn  in  the  ordinary  form  does 
not  constitute  an  assignment  of  the  funds  of 
the  drawer;  therefore,  if  the  holder  of  the 
check  fails  to  present  it  properly  for  pay- 
ment he  cannot  claim  priority  over  a  third 
person  who  has  attached  or  garnished  the 
drawer's  funds  in  the  bank  since  the  draw- 
ing of  the  check.  Love  v.  Ardmore  Stock 
Exchange   (Ind.  Ter.),  5-183. 

Signature  of  drairer  as  notice  of 
trust  relation.  —  A  person  who  receives  a 
check  with  the  words  "  deputy  sheriff "  ap- 
pended to  the  signature  of  the  drawer  is 
hereby  affected  with  notice  that  the  funds 
upon  which  the  check  is  drawn  were  de- 
posited by  the  drawer  to  his  credit  as  deputy 
sheriff,  and  is  put  upon  inquiry  as  to  whether 
such  funds  belong  to  the  drawer  individually 
or  to  the  state  and  county.  If  he  fails  to 
make  such  inquiry,  and  the  funds  in  fact 
belong  to  the  state  and  county,  he  takes  the 
amount  of  the  check  impressed  with  a  trust 
in  their  favor.  Hill  v.  Fleming  (Ky.), 
16-840. 

2.   Presentment  for   Payment. 

a.  Parties  residing  in  same  place. 

Wliat  constitutes  reasonable  time.  — 

Where  the  drawer,  drawee,  and  payee  of  a 
check  all  reside  in  the  same  city  or  town,  the 
check,  to  be  presented  for  payment  within  a 
reasonable  time,  should  be  presented  at  some 
time  before  the  close  of  banking  hours  on 
the  day  after  it  is  issued.  Gordon  v.  Levine 
(Mass.),  10-1119. 

EfFect  of  delay.—  Where  the  drawer, 
drawee,  and  payee  of  a  check  reside  in  the 
same  city  or  town,  and  the  check  is  not  pre- 
sented for  payment  before  the  close  of  bank- 
ing hours  of  the  day  following  its  issuance, 
and  a  loss  is  thereby  incurred,  the  loss  falls 
upon  the  holder  thereof.  Gordon  ?'.  Levine 
(Mass.),   10-1119. 

Estension  of  time  for  presentment. 
—  Where  the  drawer,  drawee,  and  payee  of  a 
check  all  reside  in  the  same  town,  and  pre- 
sentment for  payment  thereof  should  be  made 
before  the  close  of  banking  hours  on  the  day 
following  in  order  to  be  presented  within  a 
reasonable  time,  its  circulation  from  hand 
to  hand  will  not  extend  the  time  of  present- 
ment for  payment  to  the  detriment  of  the 
drawer.     Grordon  v.  Levine  (Mass.),  10-1119. 


b.  Forwarding  for  collection. 

Effect  of  delay.  —  Where  a  debtor  sends 
his  creditor,  in  payment  of  his  debt,  a  third 
person's  check  made  payable  to  the  creditor 
and  not  signed  or  indorsed  by  the  debtor,  the 
creditor  is  bound  to  forward  the  check  for 
collection  on  the  day  following  its  receipt, 
and  if  he  holds  it  for  several  days,  and  it  is 
dishonored  when  presented,  while  it  would 
have  been  paid  if  presented  at  the  proper 
time,  he  is  guilty  of  such  negligence  as  will 
convert  the  provisional  payment  into  abso- 
lute payment  of  the  debt.  Under  such  cir- 
cumstances the  South  Dakota  statute  pro- 
viding for  the  exoneration  of  the  drawer  and 
indorsers  of  a  bill  of  exchange  not  presented 
for  payment  within  ten  days  is  not  ap- 
plicable. Manitoba  Mtg.,  etc.,  Co.  v.  Weiss 
(S.  Dak.),  5-868. 

Question  for  jury.  —  The  question  as  to 
the  time  a  check  forwarded  by  mail  was  re- 
ceived by  the  addressee  of  the  letter  is  one 
of  fact  for  the  jury.  Manitoba  Mtg.,  etc., 
Co.  V.  Weiss  (S.  Dak.),  5-868. 

c.    Circumstances    making    presentation    im- 
possible. 

A  person  is  relieved  from  a  failure  to  per- 
form an  obligation  imposed  on  him  by  law, 
e.  g.  the  presentation  of  a  check  for  payment, 
when  the  performance  is  rendered  impossible 
by  causes  for  which  he  is  not  responsible,  al- 
though he  would  not  for  similar  reasons  be 
relieved  from  the  performance  of  express 
contract  stipulations.  First  National  Bank 
V.  McConnell   (Minn.),  14-396. 

3.  Acceptance. 

What    sufficient   to   bind    drawee.   — 

The  drawee  of  a  bank  check  cannot  be  held 
liable  upon  a  claimed  contract  of  acceptance 
external  to  the  bill  unless  the  language  used 
clearly  and  unequivocally  imports  an  abso- 
lute promise  to  pay.  Such  a  promise  is  not 
made  by  returning  to  the  telegraphic  inquiry, 
"  Is  J.  iF.  McDonald's  chech  on  you  for  $350 
good  ? "  the  telegraphic  response,  "  J.  F.  Mc- 
Donald's check  is  good  for  sum  named."  First 
National  Bank  v.  Commercial  Savings  Bank 
(Kan.),  11-281. 

4.  Stopping  Payment. 

Sufficiency  of  telegram.  —  A  telegram  by 
a  depositor  notifying  a  bank  to  stop  pay- 
ment of  a  check,  and  which  through  the  neg- 
ligence of  the  servants  of  the  bank  is  not 
brought  to  the  attention  of  the  bank  man- 
ager in  time  to  notify  him  of  the  depositor's 
desire  to  stop  payment,  is  not  an  effectual 
countermand  within  the  meaning  of  section 
75  of  the  English  Bills  of  Exchange  Act  of 
1882.  Curtice  v.  London  Citv,  etc..  Bank 
(Eng.).  1.3-466. 

A  telegram  countermanding  a  cheek  may 
reasonably  be  acted  upon  by  a  banker,  at 
least  to  the  extent  of  postponing  the  honoring 
of  the  check  until  further  inquiry  can  be 
made,  but  a  banker  is  net  bound  to  accept  an 
unauthenticated  telegram  as  sufficient  auth- 
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ority  for  refusing  payment.    Curtice  v.  Lon- 
don City,  etc.,  Bank   (Eng.),  13-466. 

5.    Payment   by   Mistake. 

After  payment  stopped.  —  The  pay- 
ment of  a  check  cannot  be  said  to  have  been 
made  by  mistake  where  the  alleged  mistake 
consists  in  having  overlooked  the  fact  that 
the  payment  of  the  check  had  been  stopped. 
National  Bank  of  New  Jersey  v.  Berrall 
(N.  J.),  1-630. 

Recovery  by  banh  of  amount  paid. — 
Where  the  payee  of  a  check  after  indorsing 
it  generally  deposits  it  to  his  account  in  his 
OAvn  bank  by  which  it  is  forwarded  to  the 
bank  upon  which  drawn  for  collection,  and 
the  latter  pays  it  by  mistake,  there  is  no 
privity  between  the  paying  bank  and  the 
payee  to  support  an  action  by  the  former 
against  the  latter  to  recover  the  amount  of 
the  check  as  for  money  paid  by  mistake. 
National  Bank  of  New  Jersey  v.  Berrall  (N. 
J.),  1-630. 

6.   FoEGED   Checks. 

a.  Signature  forged. 

Presumption  as  to  knowledge  of  sig- 
nature. —  In  the  case  of  payment  by  a 
bank  of  a  forged  cheek  drawn  upon  it,  the 
presumption  that  the  bank  knows  the  signa- 
ture of  its  depositor  is  conclusive  only  when 
the  person  receiving  the  money  has  in  no  way 
contributed  to  the  success  of  the  fraud  or  to 
the  mistake  of  fact  under  which  the  payment 
has  been  made.  In  the  absence  of  actual 
fraud  on  the  part  of  the  drawee,  its  construc- 
tive fault  in  not  knowing  the  signature  of 
the  drawer  and  detecting  the  forgery  will  not 
preclude  it  from  recovering  from  one  who 
took  the  check  under  suspicious  circumstances 
without  proper  precaution,  or  whose  con- 
duct has  been  such  as  to  mislead  the  drawee 
and  induce  it  to  pay  the  check  without  the 
usual  security  against  fraud.  Ford  i'.  Peo- 
ple's Bank   (S.  Car.),  7-744. 

Unrestricted  indorsement  as  war- 
ranty of  genuineness.  —  An  unrestricted 
indorsement  of  a  draft  on  a  bank  is  calcu- 
lated to  mislead  the  drawee  into  the  belief 
that  the  paper  is  what  it  purports  to  be. 
Ford  V.  People's  Bank   (S.  Cal.),  7-744. 

b.  Amount  raised. 

Duty  of  drawer  to  fill  blanks.  —  What- 
ever duty  a  customer  may  owe  to  his  banker 
in  reference  to  the  drawing  of  checks,  the 
mere  fact  that  he  draws  a  check  with  such 
spaces  that  a  forger  can  utilize  them  for  pur- 
poses of  altering  the  check  by  inserting  ad- 
ditional words  and  figures  in  the  statement 
of  the  amount  for  which  it  is  drawn  does 
not  of  itself  constitute  a  violation  of  that 
duty.  Colonial  Bank  v.  Marshall  (Eng.), 
5-771. 

Liability  of  bank  to  depositor.  —  In 
an  action  by  depositors  against  a  bank  to 
recover  the  excessive  amount  negligently 
paid  out  by  the  defendant  on  raised  checks, 
the  evidence  of  fhe  plaintiiT's  negligence  held 


not  to  be  sufficient  to  go  to  the  jury.  Colo- 
nial Bank  v.  Marshall   (Eng.),  5-771. 

7.    Lost    Checks.. 

Liability     of     drawer     to     owner.  — 

Whether  or  not  a  bank  check  not  accepted  as 
an  unconditional  payment  operates  as  an 
equitable  assignment  of  that  part  of  the 
drawer's  deposit  as  between  the  drawer  and 
the  payee,  the  drawer  is  liable  to  the  owner 
where  by  reason  of  the  loss  of  the  check  pre- 
sentment to  the  bank  for  payment  is  rendered 
impossible.  First  National  Bank  v.  McCon- 
nell  (Minn.),  14^396. 

Requirement  of  indemnity  bond.  — 
The  owner  of  a  bank  check  which  has  been 
lost  without  his  fault  before  presentment  to 
the  bank  upon  which  it  was  drawn,  may  re- 
cover thereon  against  the  drawer  of  the  same 
upon  filing  a  proper  indemnity  bond,  as  re- 
quired by  the  Minnesota  statute.  First  Na- 
tional Bank  v.  McConnell   (Minn.),  14-396. 

8.  Certified   Checks. 

Effect  of  certification  in  general.  —  A 

certificate  by  a  bank  that  a  check  is  good  is 
equivalent  to  acceptance,  and  raises  an  im- 
plication that  it  is  drawn  upon  sufficient 
funds  in  the  hands  of  the  drawee,  that  they 
have  been  set  apart  for  its  satisfaction,  and 
that  they  shall  be  so  applied  whenever  the 
check  is  presented  for  payment.  Blake  i\ 
Hamilton  Dime  Savings  Bank  Co.  (Ohio), 
210. 

Certiiication  for  indorsee.  —  The  cer- 
tification of  a  check  on  presentation  by  the 
indorsee  is  equivalent  to  payment  although 
the  drawee  bank  has  no  funds  with  which  to 
make  payment.  First  National  Bank  i).  Cur- 
rie  (Mich.),  11-241. 

Where  the  indorsee  of  a  check  procures  its 
certification  by  the  bank  upon  which  it  is 
drawn,  an  indorser  of  the  check  is  thereby 
discharged,  especially  where  the  indorsee 
thereupon  parts  with  the  value  of  the  check, 
and  a  demand  by  the  indorsee  for  payment 
instead  of  certification  would  have  protected 
all  the  parties.  First  National  Bank  v.  Cur- 
rie  (Mich.),  11-241. 

Effect  of  transfer.  —  The  transfer  of  a 
certified  check  is  an  assignment  of  money 
to  meet  it,  and  the  bank  which  made  the  cer- 
tification is  liable  therefor  to  the  holder. 
Blake  v.  Hamilton  Dime  Savings  Bank  Co. 
(Ohio),  210. 

Right  to  stop  payment.  — '  The  object 
of  certifying  a  cheek  is  to  enable  a  holder  to 
use  it  as  money.  The  drawer  or  indorser 
of  a  certified  check  cannot,  after  its  delivery 
revoke  it  or  stop  payment  upon  it  by  notice 
to  the  drawee  not  to  pay,  and  a  bank  that 
has  received  a  certified  check  for  deposit  and 
has  credited  the  depositor  with  the  amount 
of  it,  is  a  hona  fide  holder  and  may  enforce 
payment  of  it  notwithstanding  the  ifact  that 
it  may,  before  payment  to  the  depositor,  have 
received  notice  that  the  check  was  fraudu- 
lently obtained  by  the  depositor.  Blake  v. 
Hamilton  Dime  Savings  Bank  Co.  (Ohio), 
210. 
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9.  AcnoN  na  WMTraetn,  BtsvcitrM. 
a.  Right  to  damages  in  gentral. 

Dishonor  by  mistake.  —  Where  a  bank, 
upon  presentation  of  a  check  drawn  upon  it, 
erroneously  informs  the  payee  that  while  the 
drawer  has  funds  to  his  credit  sufficient  to 
pay  the  check,  such  funds  are  deposited  in 
the  savings  department  of  the  bank,  the 
rules  of  which  require  that  all  checks  pre- 
sented for  payment  shall  be  accompanied  by 
the  depositor's  pass  book,  the  action  of  the 
bank  is  tantamount  to  a  refusal  to  pay  the 
check,  and  the  drawer  of  the  check  is  entitled 
to  recover  temperate  damages  for  such  re- 
fusal. Loriek  v.  Palmetto  Bank,  etc.,  Co. 
(S.  Car.),  7-818. 

Depositor  not  engaged  in  mercantile 
pnrsnits.  —  The  wrongful  refusal  of  pay- 
ment of  a  cheek  by  a  bank  entitles  the  depos- 
itor to  recover  substantial  damages,  although 
he  is  not  engaged  in  mercantile  pursuits, 
but  is  a  professional  man.  If  no  special  dam- 
age is  proved,  the  jury  may  give  such  tem- 
perate damages  as  they  may  conceive  to  be  a 
reasonable  compensation  for  the  injury  which 
must  have  been  sustained.  Bank  i'.  Mac- 
Knight   (D.  C),   lft-897. 

b.  Defenses. 

Check  dravm  to  order  of  attorney.  .— 

In  the  action  for  the  wrongful  dishonor  of  a 
check,  the  fact  that  the  check  was  drawn  to 
the  order  of  the  plaintiff's  attorney  is  no  de- 
fense to  the  action.  Columbia  Nat.  Bank  v. 
MacKnight   (D.  C),  10-897. 

Depositor  convicted  of  crime.  —  In  an 
action  to  recover  for  the  wrongful  dishonor 
of  a  check,  the  fact  that  the  depositor  has 
been  convicted  of  a  crime  constitutes  no  de- 
fense to  the  action.  If  the  man  has  served 
one  or  more  sentences  in  a  penitentiary,  and 
is  a  depositor  in  the  bank,  the  refusal  to  pay 
his  check  may  operate  even  more  injury 
than  similar  treatment  might  inflict  upon  a 
better  citizen.  Columbia  Nat.  Bank  v.  Mac- 
Knight  (D.  C),  10-897. 

c.  Evidence. 

Repeated  refusals  to  pay.  <—  A  depos- 
itor need  not  sue  a  bank  after  the  wrongful 
dishonor  of  his  check,  but  may  repeatedly 
draw  checks  demanding  the  payment  of  his 
money,  and  evidence  of  each  wrongful  refusal 
of  the  bank  to  pay  is  admissible.  Columbia 
Nat.  Bank  v.  MacKnight   (D.  C),  10-897. 

Financial  credit  and  standing  of  de- 
positor. —  In  a  suit  by  a  customer  against 
a  bank  to  recover  damages  for  the  wrongful 
dishonor  of  his  check,  evidence  relating  to 
the  customer's  financial  credit  and  standing 
is  allowable,  though  there  is  no  claim  for 
special  damages.  Hilton  v.  Jesup  Banking 
Co.   (Ga.),  10-987. 

d.  Measure  of  damages. 

Reasonable  compensation  for  injnry. 

— ^In  a  suit  by  a  customer  against  a  bank  to 
recover  damages  for  the  wrongful  dishonor 
of  his  check,    the   iamagfm    riMTVAkle  are 


sueh  temperate  damages  as  would  be  a  rea- 
sonable compensation  for  the  injury.  Hilton 
V.  Jesup  Banking  Co.   (Ga.),  10-987. 


CHICKENS. 

Kestraining  trespass  by,  see  Animals,  2.  b. 

CHII.DBEN. 

Adoption,  see  Adoption  of  Children;  Ad- 
vancements ;  ApPBENTICES  ;  GUABDIAN 
AND  Wabd;  Infants;  Kidnapping; 
Pabent  and  Child. 

Allowance  for  support  in  action  to  annul 
marriage,  see  Alimony  and  Sxht 
Money,  4  c. 

Appeal  from  award  of  custody  of  child,  see 
Appeal  and  Ebeor. 

Awarding  custody  of  children,  see  Habeas 
CoBPUS,  6  b. 

Birth  of  child  as  essential  to  estate  by  curt- 
esy, see  CcBTESY^  3. 

Birth  of  child  as  evidence  of  intercourse,  see 
Eape,  2  d   (2). 

Capacity  to  commit  rape,  see  Rape,  1  b. 

Chastisement  of  children,  see  Pabent  and 
Child,  2  a;  Schools. 

Child  labor  laws,  see  Infants,  4  b. 

Children  riding  free  with  parents  as  passen- 
gers, see  Cabbiebs,  6  d   (9). 

Compensation  for  services  rendered  to  parent, 
see  WoBK  and  Labob. 

Competency    as    witnesses,    see   Witnesses, 

3  b  (5). 

Contract  for  custody  of  child,  see  Contbacts, 

4  1. 

Contributory  negligence  of  children,  see  Neg- 
ligence, 7  c. 

Custody,  see  Bastabds;  Contbacts,  4  b;  Di- 
vorce, 7;  Judgments,  18;  Habeas  Cob- 
pus,  6  b. 

Duty  of  master  to  warn  and  instruct  youth- 
ful employees,  see  Masteb  and  Seb- 
VANTS,  3  b   (2). 

Duty  to  fence  against  children,  see  Fences,  3. 

Foreign  judgment  awarding  custody  of  chil- 
dren, see  Judgments,  18. 

Habeas  corpus  to  obtain  custody  of  children, 
see  Habeas  Corpus,  2. 

Injuries  to  child  on  turntables,  see  Rail- 
boads,  8. 

Injuries  to  children  on  street  car  tracks,  see 
Stbeet  Railways,  8.  b. 

Injuries  to  trespassing  children,  see  Explo- 
sions AND  Explosives,  I  a;  Negli- 
gence, 3;  Railboads,  8  d  (3) ;  Water- 
courses, 4  d. 

Legitimacy  of  children  of  slave  parents,  see 
Slaves. 

Liability  of  water  company  to  child  falling  in 
reservoir,  see  Waters  and  Water- 
courses, 4  d. 

Negligence  of  parent  imputable  to  child,  see 
Negligence,  7  e  (1). 

Permitting  attendant  to  accompany  infant 
witness  on  witness  stand,  see  Wit- 
nesses, 6  m  (12). 

Power  to  commit  wayward  children,  see 
JuBT,  lb  (2). 
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Privilege  of  naming  child  as  consideration  for 
contract,  see  Conteacts,  2  d. 

Prohibiting  sale  of  cigarettes  to  children,  see 
Health,  2  c. 

Proof  of  paternity,  see  Evidence,  7. 

Punishment  of  children,  see  Cbiminal  Law, 
7  a  (1);  Pabent  and  Child,  2  a; 
Schools. 

Revocation  of  will  by  subsequent  birth  of 
children,  see  Wills,  6  b  (7) 

Eight  of  parent  to  sue  for  death  of  cTiild, 
see  Death  bt  Wrongful  Act. 

Sale  or  gifts  of  liquor  to  infants,  see  Intoxi- 
cating LiQTJOBS,  3  c  (2),  5  h. 

Singleness  of  subject  of  statute  relating  to 
delinquent  children,  see  Statutes,  3  b. 

Special  punishment  for  delinquent  children, 
see  Criminal  Law,  7  a  ( 1 ) . 

Support  of  children  after  divorce,  see  Divorce, 
7. 

Unborn  child,  damage  for  loss  of,  see  Dam- 
ages, 1. 


CHILLING   BIDDING. 


Construction  of  words  "keep"  and  "own"  in 

construction  of  statute,  see   Statutes, 

4  d. 
Power   of   states   to  prohibit  importation  of 

cigarettes,   see   Interstate    Commebce, 

2  b  (2). 
Prohibiting  sale  of,  see  Constitutional  Law, 

25  c. 
Regulating  sale  of  cigarettes,  see  Health,  2  c. 


CIPHER. 

Use  of  cipher  in  telegrams,  see  Telegraphs 
AND  Telephones,  7  a. 


CIRCUIT  JUDGE. 


See  Judges. 


CIRCULARS. 


Circulars  as  false  representations,  see  Fraud 
AND  Deceit,  4. 


See  Judicial  Sales. 


CIRCULATION. 


CHINESE. 

Competency  as  witnesses,  see  Witnesses,  3 
b  (7). 

CHOSES  IN  ACTION. 

Assignability,  see  Assignments,  1. 

CHRISTIAN  SCIENCE. 

Treatment  of  sick  persons  as  practicing  medi- 
cine, see  Physicians  and  Surgeons,  1 
a,  3  a. 

CHURCHES. 

See  Religious  Societies. 

Churches  as  charitable  institutions,  see  Char- 
ities, 1. 

Exemption  of  churches  from  limitation  as  to 
height  of  buildings,  see  Constitutional 
Law,  10. 

Exemption  of  church  property  from  taxation, 
see  Taxation,  12  c   (4). 

Sale  of  liquor  in  vicinity  of  church,  see  In- 
toxicating Liquors,  4  d  (1). 

CIDER. 

See  Intoxicating  Liquors,  2. 


CIGARETTES. 

Cigarettes  as  legitimate  articles  of  commerce 
between  the  states,  s»e  Interstate 
Commerce,  3  c. 


See  Newspapers. 


CIRCUMSTANCES. 

Change  of  circumstances  as  defense  to  en- 
forcement of  building  restrictions,  see 
Deeds,  3  c. 


CIRCUMSTANTIAL   EVIDENCE. 

See  Arson,  4. 

Action  for  damages  caused  by  fire,  see  Fires, 
6. 

Proof  of  agency,  see  Agency,  1  c. 

Proof  of  identity  of  stolen  money,  see  Lar- 
ceny, 6  a  (3). 

Sufficiency  to  support  conviction,  see  Crim- 
inal Law,  6  n   (1). 


CITIZENS. 

See  Naturalization. 

Diverse  citizenship  as  affecting  appellate 
jurisdiction  of  United  States  circuit 
court  of  appeals,  see  Appeal  and  Eeroe, 
3  c  (3). 

Diverse  citizenship  as  ground  for  federal  jur- 
isdiction, see  Courts,  2  b  (3). 

Diversity  of  citizenship  as  ground  for-removal 
of  causes,  see  Removal  of  Causes,  3  a. 

Privileges  and  immunities  of,  see  Constitu- 
tional Law,  16. 

Removal  of  disabilities,  see  Paedon,  Re- 
prieve and  Amnesty,  2  a. 

Forfeiture   by   desertion   from   army. 

— The  penalty  of  loss  of  citizenship  imposed 
by  the  federal  statutes  upon  a  deserter  from 
the  United  States  army  does  not  teke  effect 
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until  the  rendition  of  a  judgment  of  deser- 
tion by  a  competent  tribunal,  and  a  mere 
record  of  desertion  in  the  office  of  the  ad- 
jutant-general of  the  commonwealth  is  not 
conclusive  proof  of  actual  loss  of  citizenship. 
Com.   V.  Wong  Chung    (Mass.),  1-193. 


CITY. 

See  Municipal  Corpobations. 


CIVU.  ACTIONS. 

Character  of  proceeding  as  civil  or  criminal, 
see  Actions. 


CLAIMS. 

Against  decedents'  estate,  see  Executors  and 
Administrators,  9. 

Mining  claims,  see  Mines  and  Minerals,  7. 

Penalty  for  failure  of  carrier  to  pay  claim, 
see  Carriers. 

Presentment  of  notice  of  claims  against  muni- 
cipality for  damages,  see  Municipai. 
Corporations,  9  f. 

Priority  of  claims  of  states,  see  States,  8. 

Provable   claims   in   bankruptcy,    see   Bank 

RUPTCY,  4. 
Set-off  of  unmatured  claims  in  garnishment, 

see  Garnishment,  3  b. 
Statement  of  claim  for  mechanic's  lien,  see 

Mechanics'  Liens,  6  a. 


CIVU.   DAMAGE   ACTS. 

See  Intoxicating  Liquors,  8. 


CliAMS. 

See  Fish  and  Fisheries. 


CIVIL  BIGHTS. 

Denial  of  civil  right  as  ground  for  removing 
cause  to  federal  court,  see  Removal  of 
Causes,  3  b. 

Deprivation  as  cruel  and  unusual  punishment, 
see  Criminal  Law,  7  a  ( 1 ) . 

Suspension  of  civil  rights  by  sentence  to  peni- 
tentiary, see  Criminal  Law,  7  b  (6) 
(c). 


CIVrL  RIGHTS  ACTS. 

Barber    shop    accommodations.    —    A 

barber  shop  is  not  a  "place  of  public  ac- 
commodation" within  the  meaning  of  the 
Connecticut  statute  giving  a  colored  person 
a  right  of  action  against  any  other  person 
who  shall  deprive  him,  on  account  of  his 
color,  of  the  "full  and  equal  enjoyment  of  the 
advantages,  facilities,  accommodations,  or 
privileges  of  any  place  of  public  accommoda- 
tion." notwithstanding  the  facts  that  a  bar- 
ber cannot  ply  his  business  without  a  license 
and  that  all  barber  shops  are  under  sanitary 
regulation  and  are  subject  to  sanitary  inspec- 
tion by  the  state  board.  Faulkner  v.  Solazzi 
(Conn.),  9-67. 


CLASSES. 

Gifts  to  classes,  see  WiLLS,  7  c  (5).. 

CLASSIFICATIOir. 

Crimes,  see  Criminal  Law,  1. 

Prescribing  punishment  as  classification  of 
crime,  see  Criminal  Law,  2  a. 

Railroads  classified  for  purpose  of  regulation, 
see  Carriers,  2  a. 

Subjects  classified  for  taxation,  see  Taxa- 
tion, 1  b. 

Uniform  operation  of  statute  as  to  all  persons 
similarly  situated,  see  Game  and  Game 
Laws,  3  b. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  10,  19. 

CLERGYMAN. 

Imputations    on    clergyman,    see   Libel   and 

Slander,  2  i. 
Priviliged  communications  with  parishioners, 

see  Witnesses,  3d  (3). 


CIVIL  SERVICE. 

See    Municipal    Corporations,  14;   Public 
Officers,  3  a  (3). 


CIVIL    WAR. 

Veterans  of  civil  war  preferred  in  appoint- 
ment of  public  ofScers,  see  Public  Of- 
ficers, 3  a  (3). 


CLAIM  OF  TITLE. 

See  Adverse  Possession. 
Vols.  1-20  —  Aw.  Cas.  Digest.  —  31. 


CLERKS  OF  COURTS. 

See  Courts. 

Authority  to  admit  to  bail,  see  Bail,  2. 

Authority     to     take    acknowledgments,     see 

Acknowledgments. 
Liability  in  respect  to  acknowledgments,  see 

Acknowledgments. 
Taking  deposition  by  clerks,  see  Depositions, 

4  c. 

Right  to  require  advance  payment 
for  services.  —  A  party  requiring  the  ser- 
vice of  the  clerk  of  the  supreme  court  may 
lawfully  be  required  to  make  payment  there- 
for at  the  time  the  request  for  the  service  is 
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made,  and  the  clerk  may  lawfully  decline  to 
render  the  service  until  reasonable  compensa- 
tion is  tendered  therefor.  Bohart  v.  Ander- 
son (Okla.),  20-142. 

Iiiability  for  interest  on  funds  paid 
in  court  as  tender.  —  Where  the  clerk  of 
a  court  receives  interest  on  money  in  his  cus- 
tody which  has  been  paid  into  court  as  a 
tender,  he  is  liable  for  the  amount  of  such 
interest  to  the  party  entitled  to  the  money 
tendered.     Khea  v.  Brewster    (Iowa),   8-389. 

Statutory  regulation  of  fees.  —  The 
sections  of  the  act  of  the  legislature  of  Okla- 
homa contained  in  chapter  15,  page  160,  Laws 
1897,  relating  to  the  fees  of  the  clerk  of  the 
supreme  court  and  the  payment  thereof,  are 
void:  following  Pitts  v.  Logan  County,  3 
Okla.  719,  41  Pac.  584,  and  United  States  v. 
MacMillan,  165  U.  S.  504,  17  Sup.  Ct.,  395, 
41  L.  Ed.  805.  Bohart  v.  Anderson  (Okla.), 
20-142. 

Section  13  of  the  Organic  Act  (Wilson's 
Rev.  &  Ann.  St.  1903,  §  73)  and  chapter  16, 
title  "Judiciary,"  section  833,  of  the  Kevised 
Statutes  of  the  United  States  (4  Fed.  St. 
Ann.  120),  relating  to  the  fees  and  compensa- 
tion of  the  clerk  of  the  supreme  court  of  the 
territory  of  Oklahoma,  are  inconsistent  with 
and  repugnant  to  the  schedule  of  the  consti- 
tution, as  well  as  locally  inapplicable;  hence 
they  were  not  extended  to  nor  did  they  re- 
main in  force  in  the  state.  Bohart  v.  An- 
derson (Okla.),  20-142. 


CLOGGING  EQtJITY  OF  REDEMP- 
TION. 

See  MOBTQAQES  AND  DEEDS  OF  Tbust,  12  b. 


COASTING. 

Liability  of  municipality  for  injuries  caused 
by  coasting  in  streets,  see  Stbeets  and 
Highways,  5  b. 


CODE. 

See  Statutes. 

"EfSect  of  use  of  code  words  in  telegrams,  see 

TeLEQBAPHS  and  TELEPHON3S,  7  a. 


CODICIIiS. 

Eevocation  of  will  by  codicil,  see  Wills,  6 

b   (4). 
Revival  of  will  by  codicil,  see  Wills,  6  c. 
Validity  and  requisites,  see  Wills,  3  h. 


CODIFICATION. 

Effect  of  verbal  changes  in  codification  of 
statutes,  see  Statutes,  4  a. 

Order  of  arrangement  of  statutes,  see  Stat- 
utes, 4  h. 


COERCION. 

Coercion  of  jury,  see  Juby,  7  a;  Chimin AL 
Law,  6  r  (6). 

Coercion  of  employers,  see  Laboe  Combina- 
tions, 6. 

Impeaching  confession  by  proof  of  coercion, 
see  Ceiminal  Law,  6  n  (11)    (c). 


CLOSE  SEASON. 

See  Game  and  Game  Laws. 

CLOUD  ON  TITLE. 

Removal  of  cloud,  see  Quieting  Title  —  Re- 
moval OP  Cloud. 


CLUBS. 

Licensing    social    clubs    to    sell    intoxicating 

liquors,  see  Licenses,  2  b. 
Sale  of  liquors  by  clubs,  see  Intoxicating 

LiQUOES,   5  b. 


COAL. 

Burning  soft  coal  as  nuisance,  see  Nuisances, 

1  b. 
Subject   of   monopoly,    see   Monopolies   and 

COBPOBATB  TEUSTS. 


COAL  HOLES. 

Liability  of  municipality  for  injuries  caused 
by  insufficiently  covered  coal  holes,  see 
Stbeets  and  Highways,  7  o   (1). 


COHABITATION. 

See  Husband  and  Wife. 

Distinguished  from  occasional  acts,  see  FoB- 

NICATION. 


COLLATERAL  ATTACK. 

Annexation  of  territory  to  city,  see  Munici- 
pal COEPOBATIONS,  3. 

Appointment  of  personal  representatives,  see 
Executors   and   Administeatoes,   2  f. 

Decree  of  adoption,  see  Adoption  of  Chil- 
deen. 

Discharge  in  bankruptcy,  see  Bankeuptcy, 
15. 

Foreign  decree  of  probate,  see  Wills,  7  e. 

Franchises,  see  Cokpobations,  10  a. 

Judgments,  decrees  and  orders,  see  Adoption 
op  Childeen;  Executobs  and  Adminis- 
tbatobs;  Insanity;  Judgments,  10. 

Judicial  sales,  see  Judicial  Sales,  5. 

Legal  existence  of  school  district,  see  Schools, 
1. 

Married  woman's  warrant  to  confess  judg- 
ment, see  Husband  and  Wife,  1  b. 

Order  of  commitment  to  insane  asylum,  see 
Insanity,  2. 

Title  to  office;  see  Judges,  1. 


CO'LLATEEAL  EVIDENCE  —  COLLISION. 
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COLLATERAIi  EVIDENCE. 

Proof    of    motive    for    crime,    see    Cbiminal 
Law,  6  m  (8). 


COLLATERAL  PROMISES. 

Promise  to  answer  for  debt,  default  or  mis- 
carriage of  another,  see  Fbadds,  Stat- 
ute OF,  1  a. 


COLLATERAL  SECURITY. 

See  Pledge  and  Collatebal  Secukity. 

COLLECTION. 

See  Checks,  2  b ;  Fines,  1 ;  Special  oe  Lo- 
cal Assessments,  8;  Taxation,  7. 

Liability  of  bank  for  money  collected,  see 
Banks  and  Banking,  6. 

COLLISION. 

Collisions  between  street  cars  and  vehicles  or 
persons  in  streets,  see  Stbeet  Rail- 
ways, 8. 

Jurisdiction  in  admiralty,  see  Admiralty. 

Presumption  of  negligence  from  fact  of  col- 
lision, see  Railroads,  7  c   (4). 

Runaway  horse  colliding  with  street  car,  see 
Animals,  2  c  (2). 

Failure   to    take    timely   precautions. 

—  Where  a  steam  vessel  proceeding  out  of  a 
harbor  through  a  narrow  channel  at  a  speed 
of  six  miles  an  hour  fails  to  reverse  her  en- 
gines when  an  incoming  vessel  is  sighted 
about  three  hundred  feet  away  and  the  danger 
of  collision  is  imminent,  but  tries  to  cross 
the  bows  of  the  incoming  vessel  and  is  injured 
in  a  collision,  the  outgoing  vessel  is  guilty 
of  negligence  causing  the  accident,  and  the 
failure  of  those  on  the  incoming  vessel  to 
hear  the  signals  of  the  outgoing  vessel  is 
not  negligence  contributing  in  any  material 
degree  to  the  accident.  Rosalind  V.  Steam- 
ship Senlac  Co.  (Can.),  13-445. 

Display  of  signal  lights.  —  Where  there 
is  no  statute,  municipal  ordinance,  port  or 
harbor  regulation  requiring  the  displaying  of 
a  signal  light  on  a  steamer,  vessel,  or  craft 
at  particular  times  or  under  given  circum- 
stances, it  is  not  negligence  per  se  not  to  dis- 
play such  light,  but  the  necessity  will  be  a 
question  of  fact  to  be  determined  by  the  jury 
under  the  particular  facts  and  circumstances 
of  each  separate  case.  Carscallen  v.  Cceur 
d'AIene,  etc.,  Transp.  Co.  (Idaho),  16-544. 

Where  a  vessel  is  moorpd  in  a,  place  of 
usual  and  ordinary  safety  and  where  but  few 
vessels  are  plying,  and  at  a  point  where 
other  vessels  are  not  likely  to  be  running,  and 
out  of  the  way  of  incoming  and  outgoing  ves- 
sels, and  there  is  no  law  or  harbor  rule  or 
regulation  requiring  the  displaying  of  a  signal 


light,  it  is  not  negligence  to  fail  to  display 
such  light.  Carscallen  t'.  Coeur  d'AIene,  etc., 
Transp.  Co.  (Idaho),  16-544. 

Test  of  negligence.  —  In  an  action  for 
damages  caused  by  a  collision  between  two 
boats,  the  test  of  negligence  is  not  whether  the 
pilot  might  have  done  any  one  of  a  number 
of  things  other  than  what  he  did  do  under 
the  particular  oireumstanoes  and  thereby 
have  avoided  the  accident,  but  whether  he 
was  negligent  and  careless  in  doing  the  par- 
ticular thing  he  did  do  at  the  time  and  under 
the  circumstances  as  they  confronted  him. 
His  acts  and  conduct  must  be  judged  in  view 
of  the  dangers,  emergency,  and  conditions  as 
they  surrounded  him  at  the  time  and  place, 
when  and  where,  the  accident  occurred.  Car- 
scallen V.  Coeur  d'AIene,  etc.,  Transp.  Co. 
(Idaho),   16-544. 

Measure  of  damages.  —  In  a  proceed- 
ing to  recover  damages  for  a  vessel  totally 
lost  by  a  collision  at  a  time  when  she  was 
proceeding  from  a,  home  port  with  cargo 
under  a  charter  to  a  foreign  port,  thence  to 
proceed  under  the  charter  to  another  port, 
and  thence  home  under  the  charter,  the  meas- 
ure of  damages  is  her  value  on  the  date  when 
she  would  have  accomplished  the  homeward 
voyage,  together  with  such  sum  as  will  repre- 
sent the  profit  which  would  have  been  real- 
ized under  the  three  successive  charters,  less 
a  reasonable  percentage  for  contingencies. 
The  Racine    (Eng.),  6-129. 

Where  a  combination  steamboat  and  pile 
driver  is  shown  to  have  been  engaged  in  regu- 
lar work  and  to  have  had  such  employment 
as  would  have  kept  it  employed  until  the  bay 
in  which  it  was  working  froze  up,  and  it  ap- 
pears clearly  and  satisfactorily  what  its  net 
earnings  were  per  diem  at  the  time,  it  is  not 
erroneous  in  an  action  for  damages  caused 
by  a  collision  to  allow  the  owners  of  the  in- 
jured vessel  to  recover  the  per  diem  shown 
to  have  been  its  net  earnings  for  the  number 
of  days  the  vessel  was  being  raised  and  was 
undergoing  repairs.  Carscallen  v.  Cceur 
d'AIene,  etc.,  Transp.  Co.   (Idaho),  16-544. 

Instructions.  —  In  an  action  to  recover 
damages  for  a  collision  between  two  boats, 
whereby  the  plaintiffs'  boat  was  caused  to 
sink,  an  instruction  given  by  the  court  of  its 
own  motion,  that  in  order  to  find  for  the 
plaintiffs  the  jury  must  be  satisfied  that  the 
defendant  caused  the  plaintiffs'  boat  "  to  sink 
without  any  fault  on  the  part  of  the  plaintiffs 
or  either  of  them,"  while  not  entirely  ac- 
curate, is  sufficiently  favorable  to  the  defend- 
ant on  the  question  of  contributory  negli- 
gence, in  the  absence  of  any  request  by  the 
defendant  for  a  correct  instruction  on  that 
point.  Carscallen  v.  CiEur  d'AIene,  etc., 
Transp.  Co.   (Idaho),  16-544. 

Failure  to  hear  fog  signals.  —  Not- 
withstanding the  alleged  unwillingness  of  the 
court  to  infer  negligence  from  the  fact  that 
fog  signals  proved  to  have  been  sounded  in 
the  vicinity  were  not  henrd.  failure  to  hear 
such  signals  may  be  sufficient,  by  itself,  to 
justify  a  finding  that  tliose  in  charge  of  the 
vessel  concerned  were  not  keeping  a  good 
lookout.     The  Curran    (Eng.),  18-526. 
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COIiONIAIi  GRANTS. 

See  Public  Lands. 

COLOR. 

Subject  of  trademark,  see  Tbademabks, 
Tbade  Names,  and  Unfaie  Competi- 
tion, 1. 

COLOR  OF  TITLE. 

See  Adveese  Possession. 

COLORED  PERSONS. 

Charging  white  person  to  be  a  negro  as  libel- 
ous, see  Libel  and  Slandek,  2  g. 

Efifect  of  litigation  between  colored  persons 
and  negroes,  see  Constitutional  Law, 
10. 

"  Improper  and  disreputable  characters " 
within  covenant  against  subletting,  see 
Landlobd  and  Tenant,  5  b. 

Marriage  between  colored  and  white  persons, 
see  Miscegenation. 

Race  prejudice  as  evidence  of  bias,  see  Juby, 
5  b. 

Right  to  have  negroes  on  jury,  see  JuEY, 
4  c. 

Separation  of  white  and  colored  passengers, 
see  Cabbiebs,  6  (b). 

Separation  of  white  and  colored  races  in  pub- 
lic schools,  see  Schools,  4  a. 


COMBINATIONS. 

See     CoNSPiBACT;     Labob     Combinations; 
Monopolies  and  Coepoeate  Tbusts. 


COMITY. 

State  and  federal  courts,  see  Coubts,  2  c  ( 1 ) . 

Enjoining  actions  in  foreign  states,  see  In- 
junctions, 2  e  (1). 

Recognition  of  foreign  decree  of  adoption,  see 
Adoption  of  Childeen. 


COMMENCEMENT. 

See  Actions. 

One  year  contracts  to  commence  in  futuro, 
see  Frauds,  Statute  or,  8  a  (2). 

New  action  commenced  after  dismissal  of 
former  action,  see  Limitation  of  Ac- 
tions, 4  b  (2). 


COMMENTS. 

C'omments  by  counsel  during  trrnl,  see  Trial 

4. 
Comments   by    trial    judge    on   evidence,    see 

Crtmtnal  Law.  6  o;  Trial,  .5. 


COMMERCE. 

See  Interstate  Commerce. 

Combinations     in    restraint    of    trade,    see 

Monopolies  and  Corporate  Trusts. 
Water  as  subject  of  commerce,  see  Waters 

and  Wateecourses,  3  b  (3). 


COMMERCIAL   TRAVELERS. 

See  Agency,  3  b  (1),  3  f. 

COMMISSIONERS. 

Assessment  of  damages  by  commissioners  in 
condemnation  proceedings,  see  Eminent 
Domain,  9  i. 

Authority  of  county  commissioners  to  offer 
reward  for  arrest  of  criminals,  see  Re- 
wards. 

County  commissioners,  see  Counties,  5. 

Duty  of  jury  commissioner  performed  by  dis- 
trict judge,  see  Judges,  3  a. 

Failure  of  jury  commissioners  to  take  oath 
of  office,  see  Jury,  4  a. 

Findings  by  commissioners  as  res  judicata, 
see  Judgments,  6  d   (2). 

Highway  commissioners,  see  Streets  and 
Highways,  2  c. 

Investigation  of  fires  by  insurance  commis- 
sioners, see  Fires,  8. 

Legislative  power  delegated  to  public  service 
commissions,  see  Constitutional  Law, 
10. 

Liability  of  state  commission  for  costs,  see 
Costs,  3. 

Power  to  fix  rates  of  public  service  corpoi'a- 
tions  as  legislative  power,  see  Constitu- 
tional Law,  20. 

Powers  of  railroad  commissioners,  see  Rail- 
roads, 3  a. 

Regulation  of  price  of  gas  by  public  service 
commission,  see  Gas  and  Gas  Com- 
panies, 4. 

COMMISSIONS. 

Compensation  of  personal  representatives,  see 
Executors  and  Administrators,  13. 

Deduction  of  broker's  commissions  from 
amount  of  loan  as  usury,  see  Usury, 
1  a. 

Insurance  agents'  commissions  on  renewal 
premiums  after  termination  of  agency. 
see  Insurance,  2  b. 

Real  estate  agents'  commissions,  see  Brok- 
ers, 1. 

COMMITMENT. 

Bastardy  proceedings,  see  Bastardy. 
Collateral    attack   on   commitment  to   in?ane 

a.sylum.  see  Insanity,  2. 
Correction  of  defective  commitment  on  halecs 

cmpii.f.  see  Habeas  Corpus,  2. 
Illegality  of  appointment  of  magistrate,  see 

Habeas  Corpus.  2. 
Wayward  children,  see  Infants,  4  c. 
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COMMITTEES. 

Appointment  of  legislative  committees,  see 
States,  3. 

Delegation  of  municipal  functions  to  commit- 
tees, see  Municipal  Corporations,  5 
f  (1). 

Delegation  of  power  to  party  committed,  see 
Elections,  1  c. 


COMMON. 

Common  walls,  see  Party  Walls. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  EXPERIENCE. 

Judicial  notice  of  matters  of  common  experi- 
ence, see  Evidence,  1  i. 

COMMON  LAW. 

1.  In  General. 

2.  To  What  Extent  in  Force. 

Common  law  marriage,  see  Marriage,  1  b. 
Criminal  statutes  as  superseding  common  law 

relating  to  crimes,  see  Criminal  Law, 

1. 
Common  law  actions,  see  Actions. 
Defective  statutory  bond  good  as  common  law 

bond,  see  Sitretyship,  2. 
Effect  of  statute  prescribing  punishment  for 

common-law  offense,  see  Criminal  Law, 

2  b. 
Implied  repeal  of  common  law,  see  Criminal 

Law,  2  b. 
Joinder  of  common  law  and  statutory  causes 

of  action,  see  Master  and  Servant,  3 

n  (2). 
Recourse  of  common  law  in  interpreting  con- 
stitution, see  Constitutional  Law,  26 

a. 
Rule   in   Shelley's   case    as   part   of    common 

law,  see  Shelley's  Case,  Rule  in. 
Statutes   in   derogation   of   common  law,   see 

Statutes,  4  b. 

1.  In  General. 

Meaning  of  term  in  Nebraska  stat- 
utes. —  Construction  of  the  term  "  common 
law  "  as  used  in  the  Nebraska  statutes.  Wil- 
liams V.  Miles  (Neb.),  4-306. 

Repeal  of  declaratory  statute.  — 
When  a  statute  that  is  declaratory  of  the 
common  law  is  repealed,  the  common  law  is 
not  thereby  repealed  but  remains  in  force. 
Harper  v.  Middle  States  Loan,  etc.,  Co.  (W. 
Va.),  2-^2. 

Presumption  as  to  common  lair  of 
foreign  state.  —  In  an  action  on  a  con- 
tract made  in  a  foreign  state,  where  the  laws 
of  the  foreign  state  are  not  proved,  the  con- 


tract must  be  construed  by  the  principles  of 
the  common  law;  and  in  the  absence  of  plead- 
ing and  proof  to  the  contrary,  the  court  will 
presume  that  the  common  law  in  a  foreign 
state  is  the  same  as  it  is  in  the  domestic 
state.  Southern  Express  Co.  v.  Owens  (Ala.), 
9-1143. 

English  decisions  as  evidence  of  com- 
mon law.  —  The  English  decisions  rendered 
prior  to  the  war  of  the  Revolution  are  evi- 
dence of  what  the  common  law  is;  but  in 
order  to  be  binding  here,  these  decisions  must 
be  clear  and  unequivocal.  Ex  parte  Seville 
(Fla.),  19-48. 

2.  To  What  Extent  in  Force. 

In  Georgia.  —  The  common  law  in  force 
prior  to  May  14,  1776,  was  adopted  as  the 
law  of  the  state  of  Georgia  by  the  Act  of 
Feb.  25,  1784,  except  where  modified  by  stat- 
utes or  not  adjusted  to  the  conditions  or  sys- 
tem of  government  existing  in  that  state. 
Harris  v.  Powers  (Ga. ),  12-475. 

In  Indiana.  —  The  common  law,  together 
with  acts  passed  by  the  British  Parliament 
in  aid  thereof,  prior  to  the  fourth  year  of  the 
reign  of  James  I.,  is,  by  adoption,  in  force  in 
the  state  of  Indiana  in  so  far  as  applicable 
and  not  inconsistent  with  the  state  or  federal 
constitutions  or  statutes.  Sopher  v.  State 
(Ind.),  14-27. 

In  Nebraska.  —  By  statute  in  Nebraska, 
so  much  of  the  common  law  of  England  as  is 
applicable  and  not  inconsistent  with  the  con- 
stitution of  the  United  States  or  the  consti- 
tution and  statutes  of  the  state  is  in  force 
in  that  state.  Kinkead  v.  Turgeon  (Neb.), 
13-43. 

In  New  York.  —  The  adoption  by  the 
people  of  the  state  of  New  York  of  such  parts 
of  the  common  law  as  were  in  force  on  April 
20,  1777,  does  not  compel  the  courts  to  in- 
corporate into  the  system  of  jurisprudence  of 
the  state  principles  which  are  inapplicable 
to  cases  arising  within  the  state  and  incon- 
sistent with  a  just  consideration  of  their  de- 
mands, especially  where  no  vested  rights  are 
involved.  Brookhaven  v.  Smith  (N.  Y.), 
11-1. 

In  Tesas.  —  Since  the  passage  of  the 
Texas  statute  adopting  the  common  law  of 
England  "  so  far  as  it  is  not  inconsistent  with 
the  constitution  and  laws  of  this  state,"  the 
common  law  is  as  much  a  rule  of  decision  in 
Texas  as  in  those  states  wherein  it  was  the 
law  from  the  beginning  of  their  political  ex- 
istence. Swayne  v.  Lone  Acre  Oil  Co.  ( Tex. ) , 
8-1117. 

In  West  Virginia.  —  Svich  parts  of  the 
common  law  as  are  not  displaced  by  existing 
statutes  and  have  not  been  expressly  repealed 
are  still  in  effect  in  West  Virginia.  Harper 
V.  Middle  States  Loan,  etc.,  Co.  (W.  Va.), 
2-42. 


COMMUNICATION. 

Communication  to  person  defamed  as  publi- 
cation of  libel,  see  Libel  and  Slander. 
1  a. 
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Effect  of   eommunication   between  court  and 

jury,  see  Jijbt,  7  b. 
Privileged    communications,    see    Libel    and 

Slander;  Witnesses. 


COMMUNITY   PROPERTY. 

See  Husband  and  Wife,  2  h. 
Legality  of  religiovis  society  having  commu- 
nity property,  see  Eeligious  Societies. 


COMMUTATION. 

See  Paedon,  Reprieve  and  Amnesty. 
Good  behavior  as  reducing  length  of  sentence, 
see  Cbiminal  Lav?,  7  a  ( 1 ) . 


COMPARATIVE  INJURY. 

As  affecting  right  to  injunction,  see  Injunc- 
tions, 1  b. 


COMPARATIVE  NEGLIGENCE. 

See  Negligence,  9. 

COMPENSATION. 

Abutting  owner's  right  to  compensation  for 
destruction  of  shade  trees  in  streets,  see 
Streets  and  Highways,  3  d. 

Award  of  compensation  in  bill  for  specific  per- 
formance, see  Specific  Peefobmance,  4. 

De  facto  officers,  see  Public  Opficebs,  8. 

Guardian  ad  litem,  see  Infants,  3  f  ( 3 ) . 

Illegal  agreement  as  to  compensation  of 
deputy  sheriff,  see  Sheriffs  and  Con- 
stables, 3. 

Jurors,  see  Jury,  4  e. 

Members  of  city  council,  see  Municipal  Cor- 
porations, 12  c. 

Officers  and  agents  of  corporations,  see  Cor- 
porations, 7  c. 

Owner  of  property  taken  for  public  use,  see 
Eminent  Domain,  7. 

Partner's  right  to  compensation  for  services 
to  firm,  see  Partnership,  4  a. 

Public  officers  generally,  see  Public  Officers, 
6. 

Real  estate  agents,  see  Brokers,  1. 

School  teachers,  see  Schools,  7  d. 

Salvage  services,  see  Salvage. 

Servants,  see  Master  and  Servant,  1  d. 

Secretary  of  state  acting  as  governor,  see 
States,  2  a. 

Surviving  partner's  right  to  compensation  for 
services,  see  Partnership,  7. 

Particular  persons  and  officers,  see  Attorneys 
AT  Law,  5;  Clerks  of  Courts;  Execu- 
tors AND  ADMINISTKATORS  ;     .lUDGES,  2; 

Justices  op  the  Peace,  5;  Physicians 
AND  Surgeons,  4;  Witnesses,  1. 


COMPETENCY. 

See  Infants;  Insanity. 

Jurors,  see  Jury,  5. 

Parties  to  contracts,  see  Conflict  of  Laws, 

3  c  ( 3 ) ;  Contracts,  2  a. 
Testators,  see  Wills,  4. 
Witness,  see  Witnesses,  3. 


COMPETITION. 

Preventing  competition  in  trade,  see  Monopo- 
lies AND  COEPORATB  TRUSTS. 


COMPILATION. 


See  Statutes. 

COMPLAINTS. 

See  Indictments  and  Informations;  Plead- 
ing, 3. 

COMPOSITIONS. 

Effect  as  discharge  in  bankruptcy,  see  Bank- 
ruptcy, 14. 
Effect  of  preferences,  see  Bankbuptcy,  10. 


COMPOUND  INTEREST. 

See  Usury,  1  f.  • 

COMPOUNDING    DEBTS. 

Power    of   guardian    to   compound    debts   of 
ward,  see  Guardian  and  Ward,  2. 

COMPOUNDING  OFFENSES. 

Validity     of     collateral     contract.    ^ 

Where  a  mortgage  is  given  to  secure  a  valid 
existing  indebtedness  between  the  parties,  the 
indebtedness  is  a  sufficient  consideration,  and 
the  mortgage  is  enforceable  notwithstanding 
the  fact  that  it  is  induced  by  the  promise  of 
the  mortgagee,  made  before  the  commence- 
ment of  any  prosecution,  not  to  prosecute  the 
mortgagor  for  the  violation  of  a  labor  eon- 
tract  if  the  mortgage  shall  be  paid  within  a 
certain  time.  Bankhead  v.  Shed  (S.  Car.). 
15-308. 

Sufficiency  of  indictment.  —  A  con- 
viction for  compounding  a  felony  cannot  be 
sustained  where  the  indictment  fails  to  allefje 
that  the  person  with  whom  the  defendant  i^i 
alleged  to  have  made  the  corrupt  agreement 
was  guilty  of  the  felony  charged  against  him. 
State  V.  Hodge  (N.  Car.),  9-563. 

COMPOUNDS. 

Medical  compounds  as  alcoholic  liquors,  see 
Intoxicating  Liquors,  2. 
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COMFBOMISZ;    AND    SETTLEMENT. 

Agent's    authority    to    compromise    disputes, 

see  Agency,  3  a  ( 2 ) . 
Attempt  to  compromise  criminal  charged  as 

evidence   of  guilt,    see   Cbiminal  Law, 

6  n  (11)    (a). 
Dismissal   of   prosecution   pursuant   to   com- 
promise as  termination,  see  Maijcious 

Pbosectjtion,  1  d. 
Power  of  county  commissioners,  see  Counties, 

5  a. 
Power  of  guardian  ad  litem  to  compromise 

claims,  see  Infants,  3  f  (4). 
Power    of    guardian    to    compromise    claims 

against  ward,  see  Guabdian  and  Wabd, 

2. 
Power    of   insurance    agents    to    compromise 

claims    for   premiums,    see   Insxjkancb, 

2  b. 
Power  of  parent  to  compromise  cause  of  ac- 
tion in  favor  of  child,  see  Pabent  and 

Chuj),  1  d. 
Proof  of  attempt  to  compromise,  see  Bbeaoh 

OP  Peomise  op  Mabeiage,  2  e. 

Suppression  of  facts.  —  Where  there 
is  no  such  relation  of  trust  and  confidence 
between  the  parties  to  a  compromise  and  set- 
tlement as  imposes  upon  one  an  obligation 
to  give  full  information,  and  no  artifice  for 
a  fraudulent  purpose  is  employed  which  lulls 
the  other  into  repose,  the  latter  cannot,  not- 
withstanding his  failure  to  make  any  inquiry 
or  investigation,  afterwards  complain  that  the 
former  did  not  disclose  information  in  his 
possession.  Multnomah  Coimty  v.  Dekum 
(Oregon),  16-933. 

There  is  no  such  fiduciary  relation  between 
a  coimty  and  an  owner  of  property  which  has 
been  sold  to  the  county  for  taxes,  and  where 
the  complaint  in  a  proceeding  to  set  aside  a, 
compromise  and  settlement  whereby  the  coun- 
ty surrendered  the  tax  certificates  to  the 
owner  does  not  negative  the  county's  knowl- 
edge of  the  aflarmanee  of  a  decree  dismissing 
a  suit  for  tne  cancellation  of  such  certificates, 
the  owner's  failure  to  inform  the  county  of 
the  afBrmance  of  such  decree  does  not  war- 
rant the  setting  aside  of  the  compromise  and 
settlement.  The  county,  having  been  a.  party 
to  such  suit,  is  chargeable  with  knowledge 
of  the  decree  which  had  been  rendered  and 
is  bound  to  know  what  the  record  discloses. 
Multnomah  County  v.  Dekum  (Oregon), 
16-933. 

Admissibility  of  evidence.  —  Where  it 
does  not  appear  that  a  defendant  made  any 
offer  to  compromise  or  authorized  any  one  to 
do  so  for  him  or  knew  that  such  offer  was 
made,  evidence  of  a  compromise  is  properly 
rejected.     Marks  v.  Hardy    (Ky.),  4-814. 

Consideration.  —  A  denial  by  a  street 
railway  company  of  any  liability  to  a  city  on 
account  of  the  cost  of  repaving  the  streets 
occupied  by  the  railway,  and  the  promise  by 
the  company  to  make  certain  changes  in  its 
tracks,  constitute  a  sufl!icient  consideration  to 
support  an  agreement  by  the  city  to  accept 
from  the  company  a  less  amount  than  was 
claimed  in  full  satisfaction  of  the  obligation 


of  the  eompanj  for  street  paving.    McKenna 
V.  OhftriottwiTille,  ete.,  R.  Co.  (Va.),  18-1027. 


COMPTROLLER  OF  01TBRENCY. 

False  reports  by  national  banks,  see  Banks 
and  Banking,  9  b. 


COMPULSION. 

See  Dubess. 

Recovery  of  payments   made   under  compul- 
sion, see  Payment,  4  b. 


COMPXTLSOBY  EDUCATION. 

See  Schools,  4  c. 

COMPULSORY  PARTITION. 

See  Paetition,  2  b. 

COMPUTATION. 

See  Inteeest,  I ;  Time. 

Computing  time  imder  statute  of  limitations, 

see  Limitation  op  Actions,  4. 
Interest  as  affected  by  computation  of  time, 

see  UsuEY,  1  g. 

CONCEALED    WEAPONS. 

See  Weapons. 

CONCEALMENT. 

Concealment  by  accused  as  evidence  of  guilt, 
see  Ceiminal  Law,  6  n  (4). 

Concealing  cause  of  action  as  affecting  time 
for  commencement  of  suit,  see  Limita- 
tion op  Actions,  3 ;  4  b  ( 5 ) . 

CONCLUSIONS. 

Conclusions   in   pleadings,    see   Indictments 

AND    InFOEMATIONS,    3;    INJUNCTIONS,    3 

c  ( 1 ) ;  Pleading,  3  a ;  Raileoads,  7  b. 
Conclusions  of  witness,  see  Evidence,  8. 
Striking   out   answer   of   witness   as   stating 

mere  conclusion,  see  Witnesses,  4  f. 

CONCLUSIVENESS. 

Effect  of  judgment,  see  Judgments,  6. 

CONCURRENT  CAUSES. 

See  Negligence,  4. 

CONCURRENT   JURISDICTION. 

Waters  dividing  atatee,  sea  States,  1. 
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OONCUKBENT  NEOI^IOENCX:.  Right  to  comment  on  conduct  of  public  officer, 

see  Pbivact,  Right  or. 
See  Cabbiebs,  4  i  (3) ;  Nequgence,  4.  Trial  judge,  see  Tbial,  5. 


CONCUBItENT    REMEDIES. 


CONFEDERATE  STATES. 


Mandamus  and  injunction,  see  iviANDAMUS,  1.      Exemption  of  Confederate  soldiers  and  sailors 

from  occupation  taxes,  see  Licenses,  3. 

CONCUSSION. 

CONFEDERATION. 

Liability  for  concussion  caused  by  blasting, 

see  Explosions  and  Explosives,  4.  See  Conspibact. 


CONDEMNATION   PROCEEDINGS. 

See  Eminent  Domain. 


CONFESSION  AND  AVOIDANCE. 

See  Pleading,  4  a  (5). 


CONDITIONAL  BEQUESTS. 

See  Wills,  7  c  (4). 


CONFESSION  OF  JUDGMENTS. 

See  Judgments,  15. 


CONDITIONAI.   GIFTS. 

See  Wills,  9  f. 

CONDITIONAL   SALES. 

See  Sales,  8. 

CONDITIONS. 

See  Bonds;  Covenants. 

Breach  of  conditions  in  insurance  policy,  see 

Insubance,  3  c  (3)., 
Conditional  pardons,  see  Pabdon,  Refbieve, 

AND  Amnesty,  2  b. 
Conditions  precedent  to  action  for  conversion, 

see  Teovee  and  Conversion,  5  a. 
Effort  to  purchase  as  condition  precedent  to 

condemnation  proceeding,  see  Eminent 

Domain,  9  d. 
Implied  conditions  as  to  termination  of  con- 
tract of  employment,  see  Mastee  and 

Sebvant,  1  c  (2). 
Inalienability  of  donation  for  pious  uses,  see 

Chabities,  4. 
Terms  and  conditions  of  railroad  ticket,  see 

Cabbiebs,  6  c   (4). 
Use  of  property  conveyed,  see  Deeds,  3  d. 

CONDONATION. 

As  affecting  right  to  divorce,  see  Divorce,  3. 

CONDUCT. 

Counsel  during  trial,  see  Tbial,  4. 
Inference  of  guilt  from  conduct  of  accused, 

see  Ceiminal  Law,  6  n  (4). 
Indecent  conduct  as  nuisance,  see  Nuisances 

2  b. 
Jurors,  see  Jury,  7. 


CONFESSIONS. 

See  Cbiminal  Law,  6  n   (11). 
Instructions  as  to  weight  to  be  given  to  con- 
fessions, see  Cbiminal  Law,  6  q  (7). 

CONFIRMATION. 

See  Judicial  Sales. 

Appointment  of  public  oflScers  subject  to  con- 
firmation, see  Public  Ofpicebs,  3  a  (2). 

Verdict  on  inquisition  of  insanity,  see  In- 
sanity, 3. 


CONFISCATION. 

Effect  of  fixing  price  of  gas,  see  Gas  and  Gas 
Companies,  4  a. 


CONFLICTING  PROVISIONS. 

See  Statutes,  4  h. 

CONFLICT  OF  LAWS. 

1.  Public  Policy  as  Affecting  Appli- 

cation OF  FoBEiGN  Laws,  489. 

2.  Immovables,  489. 

3.  Contracts,  489. 

a.  In  general,  489. 

b.  Construction,   489. 

c.  Validity,  489. 

(1)  In  general,  489. 

(2)  Usurious  contract,  490. 

(3)  Capacity  to  contract,  490. 

d.  Particular   contracts,   490. 

( 1 )  Contracts  relating  to  realtv. 

490.  ■ 

(2)  Bills  and  notes,  490. 

(3)  Insurance  contracts,  490. 

4.  Mabbiage  and  Divobce,  490. 
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5.  Wills,  491. 

a.  Wills  of  personalty,  491. 

b.  Wills  of  realty,  491. 

6.  Torts,  491. 

7.  Penalties  and  Foefeitubes,  491. 

8.  Remedies,  491. 

9.  Pleading  and  Proof,  491. 

Inheritance    of    property,    see    DESCENT   AND 

Distribution. 
Law  governing  charities,  see  Charities,  2. 
Law  governing  fixtures,  see  Fixtures,  2. 
Limitation  of  carrier's  liability,  see  Cabbiers, 

4f  (1). 
Place  of  contract  of  telegraph  company,  see 

Telegraphs  and  Telephones,  7  a,  7  f. 
Statutes    of    limitation,    see   Limitation    op 

Actions,  2. 
Survival  of  action  for  death  by  wrongful  act, 

see  Abatement  and  Revival. 
Validity  of  promissory  notes,  see  Bills  and 

Notes,  11  h. 

1.  Public  Policy  as  Affecting  Application 
OF  Foreign  Laws. 

Removal  of  disabilities  of  married 
women.  —  The  general  legislative  policy  of 
Wisconsin  as  to  relieving  married  women  from 
common-law  disabilities  to  contract,  and  other 
considerations,  negative  the  idea  that  full 
right  in  that  regard  would  involve  anything 
inherently  bad  and  would  warrant  a  refusal 
by  the  courts  of  Wisconsin  to  enforce  the 
foreign  contract  of  a  married  woman  as  ac- 
commodation maker  of  a  promissory  note  on 
grounds  of  public  policy.  International  Har- 
vester Co.   [•.  McAdam    (Wis.),  20-614. 

Accommodation  notes  made  by  mar- 
ried tromen.  —  The  contract  of  a  married 
woman  as  accommodation  maker  of  commer- 
cial paper  not  having  been  judicially  declared 
against  the  public  policy  of  the  state  where 
it  was  sued,  nor  prohibited  by  legislation  as 
pernicious,  is  enforceable  in  the  courts  of 
such  state  in  case  of  its  having  been  made 
in  another  state  where  such  contracts  are 
valid,  unless  such  contrMts  are,  in  fact,  in- 
herentlv  bad.  International  Harvester  Co.  v. 
McAdam  (Wis.),  20-614. 

2.  Immovables. 

The  division  of  property  into  movable  and 
immovable  is  called  into  operation  only  when 
the  English  courts  have  to  determine  rights 
between  a  domiciled  Englishman  and  a  person 
domiciled  in  a  country  which  does  not  adopt 
the  English  division  of  property  into  real  and 
personal.  It  does  not  apply  where  the  law 
is  the  same  in  the  two  countries.  Per  Far- 
well,  L.  J.,  In  re  Hoyles  (Eng.),  20-713. 

Iilens  on  real  estate.  —  Liens  on  real 
estate  and  on  immovables  are  governed  by  the 
law  of  the  situs  of  the  things  on  which  the 
liens  are  sought  to  be  enforced;  and  a.  lien 
on  the  roadbed,  buildings,  and  equipment  of 
a  railroad  is  a  lien  on  the  immovables  within 
this  rule,  though  the  lien  also  extends  to  the 
personal  property  and  to  the  corporation's 
franchise,  as  the  railroad  must  be  considered 


as  an  entirety,  ilidland  Valley  R.  Co.  v. 
Moran  Bolt,  etc.,  Co.   (Ark.),  10-372. 

3.  Contracts. 

a.  In  general. 

"Place   of   contract"   defined.  —  The 

intent  as  to  the  place  of  the  contract  in  any 
case  is  generally  determinable  by  presump- 
tion of  fact  that  the  place  of  the  contract 
was  intended  to  be  that  where  it  was  actually 
made,  unless  the  place  of  performance  was 
elsewhere,  and  then  the  presumption  is  that 
the  latter  was  intended;  but  such  presump- 
tions are  rebuttable.  The  term  "  place  of  the 
contract "  means  the  place  mutually  intended 
for  reference  as  to  validity  and  interpretation. 
International  Harvester  Co.  v.  McAdam 
(Wis.),  20-614. 

Place  of  contract  governed  by  intent 
of  parties.  —  As  to  mere  personal  con- 
tracts, their  validity  and  interpretation  is 
referable  to  the  lex  loci  contractus,  unless 
the  parties  intended  they  should  be  governed 
by  the  lex  loci  solutionis  or  that  of  some 
other  place,  the  real  place  of  the  contract  be- 
ing a  matter  of  mutual  intention,  except  in 
exceptional  circumstances  evincing  a  purpose 
in  making  the  contract  to  commit  a  fraud  on 
the  law.  International  Harvester  Co.  v.  Mc- 
Adam (Wis.),  20-614. 

Place  of  contract  fixed  by  agreement. 
—  A  building  and  loan  association  is  domi- 
ciled in  and  subject  to  the  laws  of  the  juris- 
diction in  which  its  principal  office  is  located, 
and  in  which  its  books  are  kept  and  its  busi- 
ness is  transacted,  although  its  charter  was 
obtained  in  another  state;  and  a  contract 
with  the  association,  to  be  performed  in  the 
state  of  its  domicil,  by  parties  who  do  not 
reside  in  the  state  granting  the  charter,  is 
subject  to  tlie  usury  laws  of  its  domicil,  not- 
withstanding a  stipulation  in  the  contract 
that  it  shall  be  governed-  by  the  laws  of  the 
state  granting  the  charter  of  the  association. 
Washington  Nat.  Bldg.,  etc.,  Assoc,  r.  Pifer 
(D.  C),  14-734. 

Performance  in  several  jurisdictions. 

Where  a  single  contract  is  to  be  performed 
in  different  jurisdictions,  the  law  of  each 
jurisdiction  enters  into  the  essence  of  the  per- 
formance in  the  respective  jurisdictions. 
Midland  Valley  R.  Co.  v.  Moran  Bolt,  etc.,  Co. 
(Ark.),  10x372. 

b.  Construction. 

A  building  and  loan  contract,  payments 
under  which  are  to  be  made  at  the  home  office 
of  the  corporation  in  another  state,  is  to  be 
construed  according  to  the  laws  of  the  latter 
state,  as  the  place  of  performance.  Colum- 
bian B.  &  L.  Assoc.  V.  Rice  (S.  Car.),  1-239. 

c.  Validity. 
(1)   In  general. 

A  contract  valid  by  the  law  of  the  place 
thereof  is  valid  everywhere.  International 
Harvester  Co.  v.  McAdam  (Wis.).  20^614. 

A  contract  made  in  one  jurisdiction  to  be 
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performed  in  another  is  regulated  by  the  law 
of  the  place  of  performance  as  to  the  nature, 
validity,  interpretation,  and  effect,  unless  a 
contrary  intention  appears.  Brown  v.  Gates 
(Wis.),  1-85. 

(2)  Usurious  contract. 
See  also  Ustjby,  1  b. 

Where  a  loan  is  made  by  a  building  and 
loan  association  organized  in  Missouri,  but 
negotiations  are  had  with  an  agent  in  Kansas 
and  the  bond  and  mortgage  are  executed  in 
Kansas  by  residents  thereof,  and  the  mort- 
gage is  on  land  in  Kansas  and  the  money 
borrowed  is  paid  back  to  the  agent  in  Kan- 
sas, and  the  recitals  in  the  mortgage  as  well 
as  the  actions  of  the  parties  indicate  an  in- 
tention to  treat  the  transaction  as  a  Kansas 
contract,  the  contract  is  governed  by  the 
usury  laws  of  Kansas.  Koyal  Loan  Assoc,  v. 
Forter  (Kan.),  1-794. 

(3)   Capacity  to  contract. 

Married  women.  —  The  capacity  of  a 
married  woman  to  contract  is  governed  by 
the  law  of  the  place  where  the  contract  is 
made,  and  not  by  the  place  of  her  domicil. 
Forsyth  v.  Barnes   (111.),  10-710. 

The  rule  that  the  law  of  a  place  of  a  con- 
tract governs,  as  to  its  validity  and  inter- 
pretation, applies  in  the  capacity,  including 
that  of  married  women,  to  contract.  Inter- 
national Harvester  Co.  v.  McAdam  (Wis.), 
20-614. 

d.  Particular  contracts. 

( 1 )   Contracts  relating  to  realty. 

Contract  secured  by  mortgage  on 
land,  —  A  contract  made  and  to  be  per- 
formed in  a  certain  state  and  secured  by  a 
mortgage  on  lands  in  that  state  is  a  contract 
of  that  state  and  subject  to  interpretation  by 
and  enforcement  under  its  laws.  Stack  v. 
Detour  Lumber,  etc.,  Co.    (Mich.),  14-112. 

A  contract  with  a  building  and  loan  asso- 
ciation is  ordinarily  governed  by  the  law  of 
the  place  of  performance,  and  this  rule  is  not 
changed  by  the  fact  that  the  contract  is  se- 
cured by  a  mortgage  on  land  situated  in  an- 
other state.  Washington  Nat.  Bldg.,  etc., 
Assoc.  V.  Pifer  (D.  C),  14-734. 

Contract  to  give  mortgage.  —  An 
English  contract  to  give  a  mortgage  on  for- 
eign land,  although  the  mortgage  has  to  be 
perfected  according  to  the  lex  situs,  is  a  con- 
tract to  give  a  mortgage  which,  inter  partes, 
is  to  be  treated  as  an  English  mortgage  sub- 
ject to  such  rights  of  redemption  and  other 
equities  as  the  law  of  England  regards  as 
necessarily  incident  to  a  mortgage.  British 
So.  Africa  Co.  v.  De  Beers  Consol.  Mines 
(Eng.),  20-461. 

(2)   Bills  and  notes. 

Validity  of  notes  made  on  Sunday.  — 

Promissory  notes  executed  on  Sunday  in  ons 
jurisdiction  and  made  payable  in  anothftr 
where   the   law   makes    void   executory    con- 


tracts for  the  payment  of  money  made  and 
delivered  on  Sunday,  are  not  enforceable, 
since  the  law  of  the  place  of  payment  pre- 
vails.   Brown  v.  Gates   (Wis.),  1-85. 

Transfer  of  bills  and  notes.  —  The 
rule  that  the  validity  of  the  transfer  of  chat- 
tels must  be  governed  by  the  law  of  the 
country  in  which  ,the  transfer  takes  place 
applies  to  the  transfer  of  bills  or  checks  by 
indorsement.  Embiricos  v.  Anglo-Austrian 
Bank  (Eng.),  2-703. 

Intention  of  parties.  —  The  fact  that  a 
note  is  made  payable  at  the  domicil  of  the 
payee  is  persuasive  evidence  of  the  intention 
of  the  parties  that  the  contract  should  be 
governed  by  the  law  of  the  place  of  payment. 
Brown  v.  Gates  (Wis.),  1-85. 

(3)  Insurance  contracts. 
See  also  Instjbance,  3  b. 

Parties  in.  different  jurisdictions.  — 

Where  the  parties  to  an  insurance  contract 
are  in  different  jurisdictions,  the  place  where 
the  last  act  is  done  which  is  necessary  to  the 
validity  of  the  contract  is  the  place  where  the 
contract  is  entered  into.  McElroy  v.  Metro- 
politan Life  Ins.  Co.   (Neb.),  19-28. 

Forfeiture  for  non-payment  of  pre- 
miums. —  Insurance  business  transacted  in 
this  state  by  New  York  insurance  companies 
without  any  provision  that  the  New  York 
laws  shall  govern  is  not  subject  to  the  pro- 
vision of  the  New  York  statute  requiring  a 
notice  to  be  mailed  to  the  policyholder  in 
that  state  as  a  condition  of  forfeiture  for 
nonpayment  of  premiums.  McElroy  v.  Met- 
ropolitan Life  Ins.  Co.  (Neb.),  19-28. 

4.  Mabblvge  and  Divobce. 

Capacity  of  parties.  —  The  capacity  or 
incapacity  of  parties  to  marry  depends  on 
the  law  of  the  place  where  the  marriage  is 
celebrated  and  not  on  that  of  the  domicil  of 
the  parties.     In  re  Chace   (R.  I.),  3-1050. 

Dissolution  by  absence  of  spouse.  — 
The  Tennessee  statute  providing  that  a  first 
marriage  shall  be  regarded  as  dissolved  for 
the  purpose  of  enabling  the  contracting  of  » 
second  marriage,  "  if  either  party  has  been 
absent  for  five  years  and  is  not  known  to  the 
other  to  be  living,"  has  no  extraterritorial 
force,  and  therefore  cannot  in  any  way 
change  the  status  of  a  husband  who  has 
absented  himself  from  the  domestic  state  and 
acquired  a  domicil  in  a  foreign  state. 
Snuffer  v.  Karr  (Mo.),  7-780. 

If  the  Tennessee  statute  providing  that  a 
first  marriage  shall  be  regarded  as  dissolved 
for  the  purpose  of  enabling  the  contracting  of 
a  second  marriage,  "  if  either  party  has  been 
absent  for  five  years  and  is  not  known  to  the 
other  to  be  living,"  is  valid  at  all,  it  must 
be  limited  to  the  confines  of  the  domestic 
state,  and  must  be  construed  there  to  operate 
only  for  the  benefit  of  the  injured  and  in- 
nocent party  to  the  marriage  contract,  or  at 
least  of  one  shown  to  have  acted  with  the 
best  of  faith.     Snuffer  v.  Karr   (Mo.),  7-780. 
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5.  Wills. 

a.  Wills  of  personalty. 
See  also  Wills,  3  b. 

A  will  bequeathing  personal  property  is 
valid  if  it  is  executed  according  to  the  law 
of  the  place  where  the  testator  is  domiciled 
at  the  time  of  his  death,  though  it  does  not 
conform  to  the  requirements  of  the  law  of 
the  place  where  it  was  executed  and  where 
the  testator  was  domiciled  at  the  time  of  its 
execution.     Bc-.umont's  Estate  (Pa.),  9-42. 

b.  Wills  of  realty. 
See  also  Wills,  3  b. 

A  will  conveying  real  property  executed  in 
a  foreign  state  by  a  citizen  of  that  state,  and 
attested  by  only  two  witnesses,  which  is  sufS- 
cient  under  the  laws  of  that  state,  cannot  be 
probated  in  Georgia  so  far  as  the  realty  is 
concerned,  nor  can  it  be  used  as  a  conveyance 
of  the  real  estate  devised.  Castens  v.  Mur- 
ray (Ga.),  2-590. 

A  will  disposing  of  real  property  must  be 
governed  as  to  its  execution,  sufficiency,  and 
construction  according  to  the  intent  of  the 
testator,  by  the  laws  of  the  state  where  the 
property  is  situated,  and  not  by  the  laws  of 
a  foreign  country  or  sister  state  where  the 
maker  may  have  resided  at  the  time  of  its 
execution.     Peet  v.  Peet  (111.),  11-492. 

The  validity  of  a  will  made  in  Louisiana  by 
a  citizen  of  Louisiana,  bequeathing  real  estate 
situated  in  Mississippi,  must  be  tested  by  the 
laws  of  Mississippi.  Hasting  v.  Martin 
(La.),  3-861. 

A  devise  of  real  estate  is  governed  by  the 
lex  loci  rei  sitoe,  and  therefore  the  question 
whether  a  vested  or  a  contingent  remainder  is 
created  by  a  will  executed  at  the  testator's 
domicil  in  Pennsylvania  devising  real  estate 
in  Massachusetts  is  to  be  determined  with 
reference  to  the  law  of  Massachusetts. 
Jacobs  V.  Whitney  (Mass.),  18-576. 

The  validity  of  the  provisions  of  a  will  re- 
lating to  the  holding,  investment,  accumula- 
tion, and  application  of  property  devised  to 
a  corporation  is  for  the  determination  of  the 
courts  of  the  domicil  of  the  corperation.  St. 
John  V.  Andrews  Institute  (N.  Y.),  14-708. 

6.  TOETS. 

Character   of   act   in   general.  —   The 

general  and  almost  universal  rule  is  that  the 
character  of  an  act  as  lawful  or  unlawful 
must  be  determined  by  the  law  of  the  country 
where  the  act  is  done.  American  Banana  Co. 
V.  United  Fruit  Co.   (U.  S.),  16-1047. 

Injuries  to  servant  by  negligence  of 
master.  —  In  an  action  for  negligence  by  a 
servant  against  his  master,  the  contract  of 
employment  having  been  entered  into  in 
another  state  and  the  employment  carried  on 
there,  and  the  act  complained  of  as  negligent 
committed  there,  the  liability  of  the  defend- 
ant must  be  determined  by  the  laws  of  such 
latter  state.  Fogarty  v.  St.  Louis  Transfer 
Co.  (Mo.),  1-136. 


In  an  action  against  a  master  to  recover 
damages  for  personal  injuries  sustained  in  a 
foreign  state  by  a  servant  during  the  course 
of  his  employment  there,  the  law  of  the  for- 
eign state  controls  in  determining  the  ques- 
tion whether  the  servant  is  entitled  to  re- 
cover, where  the  contract  of  employment  was 
made  in  that  state.  Christiansen  v.  William 
Graver  Tank  Works  (III.),  7-69. 

In  an  action  against  a  master  to  recover 
damages  for  a  personal  injury  sustained  in 
a  foreign  state  by  a  servant  during  the  course 
of  his  employment  there,  the  defendant  may, 
under  the  general  issue  raised  by  his  plea  of 
not  guilty,  introduce  in  evidence  as  part  of 
his  defense  the  law  of  the  foreign  state,  in  so 
far  as  it  is  material  to  show  that  he  is  not 
liable  for  the  injuries  sustained  by  the  plain- 
tiff. Christiansen  v.  William  Graver  Tank 
Works   (111.),  7-69. 

Fellow  servants.  —  In  the  absence  of  a 
state  statute  on  the  subject,  the  federal  court 
regards  the  question  who  are  fellow  servants 
as  one  of  general  law  to  be  determined  by 
reference  to  all  the  authorities  and  considera- 
tion of  the  principles  underlying  the  relation 
of  master  and  servant,  and  not  as  a  question 
of  local  law  to  be  settled  by  the  decisions  ef 
the  highest  court  of  the  state  in  which  the 
cause  of  action  has  arisen.  Jones  v.  South- 
ern Pacific  Co.  (U.  S.),  7-256. 

Delay  in  delivery  of  telegram.  —  The 
addressee  of  an  interstate  telegram  may  re- 
cover damages  for  mental  anguish  alone,  in 
an  action  brought  by  him  in  the  state  where 
the  telegram  was  delivered,  for  negligent 
delay  in  delivery,  if  the  laws  of  that  state 
permit  such  recovery,  though  no  such  re- 
covery is  permitted  by  the  laws  of  the  state 
whence  the  telegram  was  sent,  and  though 
the  negligence  gccurred  in  the  latter  state. 
Howard  V.  Western  Union  Tel.  Co.  (Kv.), 
7-1065.  ^ 

The  fact  that  damages  for  mental  anguish 
alone  are  not  recoverable  under  the  laws  of 
a  state  from  which  a  telegram  was  sent  vrill 
not  preclude  the  recovery  of  such  damages  in 
the  state  to  which  the  message  was  directed, 
where  the  laws  of  the  latter  state  permit 
such  recovery,  particularly  it  it  appears  that 
the  negligence  complained  of  occurred  mainly 
in  the  state  where  the  action  is  brought. 
Howard  v.  Western  Union  Tel.  Co.  (Ky.), 
7-1065.  ^    ' 

Where  a  telegram  is  sent  from  one  state  to 
another  for  delivery  in  the  latter,  the  law  of 
the  place  of  delivery  governs  as  to  the  right 
of  the  addressee  to  recover  damages  for 
mental  anguish  caused  by  delay  in  the  de- 
livery of  the  telegram.  Western  Union  Tel. 
Co.  V.  Hill   (Ala.),  19-1058. 

Wrongful  attachment.  —  Under  the 
Iowa  code,  providing  that  in  an  action  for 
wrongful  attachment,  actual  damages  may  be 
recovered  in  an  action  on  the  bond  if  the 
writ  was  wrongfully  sued  out  without  prob- 
able cause,  and  if  sued  out  maliciously,  ex- 
emplary damages  may  also  be  recovered,  in- 
jury to  credit  is  too  remote  and  speculative 
to  form  an  element  of  damage,  whether  the 
action  be  on  the  bond  or  on  the  case,  and  the 
fact  that  the  cause  of  action  arose  by   the 
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suing  out  of  the  attachment  in  another  state 
in  which  the  injury  to  credit  is  a  proper 
element  of  damage  does  not  aflFect  the  appli- 
cation of  this  rule.  Dorr  Cattle  Co.  v.  Des 
Moines  Nat.  Bank  (Iowa),  4-519. 

Death  by  wrongful  act.  —  The  law  of 
the  state  where  the  injury  and  death  occurred 
governs  in  determining  whether  the  right  of 
action  of  the  widow  of  a  man  whose  death 
was  caused  hy  the  wrongful  act  of  another 
is  defeated  by  an  agreement  by  the  decedent 
to  waive  liability  for  his  injury  or  death. 
Weir  V.  Eountree    (U.  S.),   19-1204. 

7.  Penalties  and  Foefeitubes. 

The  courts  of  one  jurisdiction  will  not  en- 
force the  penal  statutes  of  another.  Raisor 
V.  Chicago,  etc.,  K.  Co.   (111.),  2-802.      • 

A  Missouri  statute  providing  for  the  for- 
feiture of  a  fixed  sum  as  a  penalty  for  negli- 
gence without  proof  of  damages  is  a  penal 
statute  and  will  not  be  enforced  by  the  Illi- 
nois courts.  Raisor  v.  Chicago,  etc.,  R.  Co. 
(111.),  2-802. 

8.  Remedies. 

The  statutes  of  the  state  wherein  an  action 
upon  a  foreign  judgment  is  brought  control 
as  to  what  character  of  set-off,  if  any,  may  be 
pleaded.     Leathe  v.  Thomas    (111.),  4-79. 

The  decisions  of  a  court  as  to  the  meaning 
of  the  substantive  provisions  of  a  statute  of 
the  domestic  state  are  binding  on  the  courts 
of  other  jurisdictions,  but  the  mode  of  pro- 
cedure and  the  practice  in  giving  the  reme- 
dies provided  by  such  statute  depend  on  the 
law  of  the  place  where  the  remedy  is  sought. 
Clark  V.  Knowles  (Mass.),  2-26. 

The  affording  of  remedies  in  one  country 
for  enforcing  a  contract  which  would  not  be 
valid  if  made  in  such  country,  but  is  valid 
by  the  law  of  the  place  where  it  was  made, 
depends  on  judicial  comity  of  nations;  and 
this  comity  is  uniformly  extended,  unless 
such  contracts  as  the  one  sought  to  be  en- 
forced are  contrary  to  the  public  policy  of  the 
country  of  the  forum.  International  Harves- 
ter Co.  V.  McAdam   (Wis.),  20-614. 

The  law  as  to  manner  of  performance  of  a 
contract  is  referable  to  the  place  of  perform- 
ance, while  remedies  for  nonperformance  are 
referable  to  the  law  of  the  forum  where  per- 
formance is  sought  to  be  enforced.  Inter- 
national Harvester  Co.  v.  McAdam  (Wis.), 
20-614. 

9.  Pleading  and  Peoof. 

Place    of   making   contract.   —   In   an 

action  on  an  oral  promise  to  indemnify 
against  loss  by  reason  of  suretyship  on  an 
official  bond,  which  promise  is  void  under  the 
statute  of  frauds  of  the  forum,  the  plaintiff 
can  derive  no  benefit  from  the  fact  that  the 
promise  is  valid  under  the  law  of  a  foreign 
state  where  the  bond  was  executed,  if  his 
declaration  does  not  aver  that  the  promise 
was  made  in  the  foreign  state.  Craft  r.  Lott 
(Miss.),  6-670. 

Law  of  place  of  contract.  —  In  an 
action  on  a  contract  made  in  a  foreign  state, 
the  doctrine  of  lex  loci  confrarlu/s  can  be  in- 


voked only  by  appropriate  pleading  and  proof 
of  the  laws  of  the  foreign  jurisdiction,  and 
the  court  cannot  take  judicial  notice  of  the 
decisions  of  the  courts  of  the  foreign  state. 
Southern  Express  Co.  v.  Owens  (Ala.), 
9-1143. 

CONFORMITY. 

Amendment  to  conform  to  proofs,  see  Plead- 
ing, 9  e  (1). 

Conformity  of  judgment  in  pleadings,  sec 
Judgments,  3. 


CONFRONTING  WITNESSES. 

Right    of    accused   to   confront   witness,   see 
Cbiminal  Law,  6  c  (6). 


CONFUSION  OF  GOODS. 

See  Attachment,  6  d;  Executions,  4. 
Deposit  of  grain  in  warehouses,  see  Wabe- 

HOUSES,   1. 
Mingling   collections   with   general   assets   of 
bank,  see  Banks  and  Banking,  6. 

Remedies  —  replevin.  —  Where  the 
identity  of  specific  articles  is  lost  by  the 
wrongful  act  of  another  taking  possession 
thereof,  and  commingling  the  same  with  his 
own  of  the  same  nature  and  character,  the 
owner  may  recover  in  replevin  from  the  mass 
a  quantity  equal  to  the  amount  he  owns, 
without  identifying  the  property  as  his  orig- 
inal property.  Nashville  Lumber  Co.  v.  Bare- 
field  (Ark.),  20-968. 

Extent  of  recovery.  —  A  plaintiff  in  re- 
plevin may  show  by  facts  that  the  defendant 
has  taken  his  property  and  has  commingled 
it  with  property  of  his  own  of  the  same  na- 
ture and  character,  and  by  facts  trace  the 
possession  thei'eof  to  the  defendant,  and  re- 
cover from  the  mass  a  quantity  equal  to  the 
amoimt  he  owns.  Nashville  Lumber  Co.  »". 
Barefield  (Ark.),  20-968. 


CONGRESS. 

Powers  of,  see  Constitutional  Law,  3. 

CONJECTURE. 

Conjectural  testimony,  see  Eminent  Domain- 

CONJUNCTIVE  WORDS. 

See  Indictments  and  Infoemations,  4^. 

CONNECTING  CARRIERS. 

See  Cabbiebs. 

CONNIVANCE. 

Defense  to  divorce,  see  Divobce,  3  c. 


COXSANGF I  XITY  —  CONSORTIUM. 
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CONSANGUINITY. 

Inference  of  fidiici.uy  relntion,  sec  FBAtrD  and 

Deceit,  4. 
Belationship     to     parties     as     disqualifying 

judge,  see  Judges,  4  b   (2). 


CONSENT. 

Accepting  jurisdiction   of  federal   court,   see 

Eemoval  of  Causes,  5. 
Arrest    by    consent,    see    False    Impbison- 

MENT,    1. 

Assignment  or  subletting  by  lessee,  see  Land- 
lord AND  Tenant,  3  c  (2). 

Carnal  knowledge  of  girl  under  age  of  con- 
sent, see  Rape,  1  d. 

Killing  with  consent  of  victim,  see  Homi- 
cide, 1. 

Marriage  of  minor  without  parent's  consent, 
see  Mabbiage,  1  b. 

Physician  operating  without  consent  of 
patient,  see  Physicians  and  Sdb- 
QEONS,  6  b. 

Property  owner's  consent  to  granting  of 
liquor       license,       see       Intoxicating 

LiQUOBS,  4  f. 
Want    of    consent    as    element    of    rape,    see 

Rape,  1  d. 
Want  of  consent  as  element  of  robbery,  see 

Robbebt,  1. 


CONSEQUENTIAX  INJITBT. 

Necessity  of  pleading,  see  Damages,  10  b. 

CONSERVATION. 

Natural  resources  of  state,  see  Mines  and 
Minerals,  9. 

CONSIDERATION. 

See  Bills  and  Notes,  2;  Contbacts;  Guar- 
anty, 2. 

Accepting  part  of  sum  due  in  full  satisfac- 
tion, see  Payment,  3. 

Adequacy  of  consideration  for  option,  see 
Vendob  and  Pubchaseb,   1   e. 

Assignment  of  ground  rent,  see  Ground 
Rents,  2. 

Employment  of  real  estate  broker,  see 
Bbokebs,  1  a. 

Excessiveness  of  consideration  as  fraud,  see 
Fbaud  and  Deceit,   1. 

Failure  of  consideration  as  defense  to  specific 
performance,  see  Specific  Pebfoem- 
ANCE,  5  c. 

Forbearance  to  sue  on  gambling  debt  as  new 
consideration,  see  Gaming  and  Gaminq 
Houses. 

Inadequacy  of  consideration  as  ground  for 
refusing  specific  performance,  see  Spe- 
cific Peeformancb,  2,  3  f  ( 10 ) . 

Inadequacy  of  price  as  ground  for  setting 
aside  sale  of  pledged  property,  see 
Pledge  and  Collateral  Secubity,  5. 


Inadequacy  or  excessiveness  of  consideration 
as  fraud,  see  Fraud  and  Deceit,  1. 

Marriage  as  consideration  for  mutual  release 
of  marital  rights  in  property  of  parties, 
see  Husband  and  Wife,  2  a  (2). 

Mortgage  for  antecedent  debt,  see  Mortgages 
AND  Deeds  of  Teust,  5. 

Necessity  and  sufficiency  to  support  contract, 
see  Contbacts,  2  d. 

Oral  consent  to  sublet  by  lessee,  see  Land- 
LOBD  AND  Tenant,  3  c   (2). 

Parol  evidence  to  prove  consideration  for 
written  contract,  see  Evidence,  14  d. 

Payment  of  rent  as  consideration  for  option 
to  lessee  to  purchase  premises,  see 
Landloed  and  Tenant,  3  f. 

Marriage  promise,  see  Breach  of  Pbomise  of 
Mabbiage. 

Promise  to  pay  debt  discharged  in  bank- 
ruptcy, see  Bankruptcy,  16. 

Re-employment  as  consideration  for  release 
from  liability  for  personal  injuries,  see 
Release  and  Discharge,  2. 

Recital  in  memorandum  required  by  statute 
of  frauds,  see  Fbauds,  Statute  of, 
3  e  (3). 

Return  of  consideration  as  condition  prece- 
dent to  avoidance  of  release,  see  Re- 
lease AND  Discharge,  5  b. 

Return  of  consideration  as  essential  to  dis- 
affirmance of  infant's  contract,  see  In- 
fants, 2b  (5). 

Sufficiency  to  support  compromise,  see  Com- 
promise and  Settlement. 

Transfer  of  promissory  notes,  see  Bills  and 
Notes,  11  c. 

Void  patent  as  consideration  for  note,  see 
Patents,  2. 

Want  of  consideration  as  ground  for  restrain- 
ing enforcement  of  judgment  on  con- 
tract, see  Injunctions,  2  e   (2). 

CONSIGNEE. 

See  Cabbiers,  4. 

Persons   receiving   goods   from   railroad   cars 

as    licensees    on    railroad    grounds,    see 

Railroads,  8  e  (3). 


CONSOLIDATION. 

See  Actions;  Cobpoeations,  2  f. 

Allowance  of  costs  on  consolidation  of  actions, 
see  Costs,  9. 

Consolidating  city  and  town,  see  Municipal 
Cobpoeations,  3. 

Consolidating  warrants  for  violating  Sunday 
laws,  see  Sundays  and  Holidays,  1  c. 

Effect  of  consolidation  ai  to  amount  in  con- 
troversy, see  Appeal  and  Ebbob,  3  b. 

Power  of  churches  to  unite,  see  Religious 
Societies. 

Rights  and  powers  of  consolidated  corpora- 
tion, see  Cobpoeations,  4  a. 

See  Actions. 


CONSORTIUM. 

Loss     of     consortium,     see     Husband     and 
Wife,  6. 
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CONSPIRACY. 

1.  Ckiminal  Conspieacy,  494. 

a.  What  constitutes,  in  general,  494. 

b.  Conspiracy     to     defraud     United 

States,  494. 

c.  Who  may  be  guilty,  495. 

d.  State  of  limitations,  495. 
€.  Indictment,   495. 

f.  Evidence,  495. 

g.  Instructions,  496. 

2.  Civil  Liability,  496. 

Conspiracy  to  burn  insured  property  as  in- 
crease of  risk,  see  Instjeance,  5  g   (7). 

Conspiracy  to  do  acts  in  foreign  country,  see 
Intebnatiokal  Law. 

Declarations  of  co-conspirators  in  evidence, 
see  Homicide,  6  a  (1). 

Inciting  defendant  to  incestuous  act  as  de- 
fense, see  Incest,  3. 

Inducing  breach  of  contract,  see  Inteefeb- 
ENCE  with  Contract  Relations,  1. 

Killing  by  co-conspirator,  see  Homicide,  3  b. 

Mutual  agreement  to  commit  suicide,  see 
Suicide. 

Right  to  organize  in  pursuit  of  trade  or  call- 
ing, see  Labor  Combinations,  4. 

1.  Criminal  Conspiracy. 
a.   What   constitutes,   in  general. 

Definition.  —  A  criminal  conspiracy  is  a 
confederation  to  do  something  unlawful  either 
as  a  means  or  an  end.  State  v.  Eastern  Coal 
Co.   (R.  L),  17-96. 

A  conspiracy  is  a  combination  of  two  or 
more  persons  to  accomplish  by  concerted  ac- 
tion a  criminal  or  unlawful  purpose,  or  a 
lawful  purpose  by  criminal  or  unlawful 
means.  J.  F.  Parkinson  Co.  v.  Building 
Trades  Council  (Cal.),  16-1165. 

Overt  act.  —  The  gist  of  the  offense  of 
conspiracy  at  common  law  is  the  combination, 
and  therefore  no  overt  act  pursuant  to  it  need 
be  proved.  Knight,  etc.,  Co.  v.  Miller  (Ind.), 
18-1146. 

Combination  to  acquire  po-nrer.  —  A 
charge  of  conspiracy  to  exercise  a  certain 
power  presupposes  the  acquisition  of  the 
power,  but  the  gravamen  of  the  ofifense  con- 
sists in  combining  to  acquire  the  power. 
Prosecutions  for  conspiracy  are  preventive 
rather  than  curative.  State  v.  Eastern  Coal 
Co.   (R.  L),  17-96. 

Acts  lawful  when  performed  by  in- 
dividual. —  Whatever  a  person  may  law- 
fully do,  a  number  of  persons  may  unite  with 
him  in  doing  without  rendering  themselves 
liable  to  the  charge  of  conspiracy,  provided 
the  means  employed  be  not  unlawful.  State 
V.  Eastern  Coal  Co.  (R.  I.),  17-96. 

Inducing  husband  to  desert  wife.  ^ 
Under  the  Wisconsin  statutes  it  is  a  crim- 
inal conspiracy  for  several  persons  to  combine 
for  the  purpose  of  inducing  maliciously  a 
husband  to  desert  his  wife,  and  of  prevent- 
ing maliciously  the  wife  from  performing  her 
marital  duties  and  enjoying  her  marital 
rights.     Randall  v.  Lonstorf  (Wis.),  5-371. 


Intimidation  of  employer.  —  An  in- 
dictment for  a  criminal  conspiracy  charging 
that  the  defendants,  pursuant  to  an  agree- 
ment, notified  the  prosecutor  that  he  could 
not  be  considered  in  sympathy  with  organized 
labor  if  be  employed  other  than  union  men, 
and  that  upon  his  refusal  to  discharge  non- 
union men  the  defendants  published  in  a 
newspaper  a  statement  that  the  prosecutor 
had  been  placed  on  an  unfair  list  by  the 
vinion,  is  properly  quashed  as  charging  no 
act  amounting  to  a  conspiracy.  State  r. 
Van  Pelt  (N.  Car.),  1-495. 

Preventing  exercise  of  trade  or  call- 
ing. —  The  members  of  an  association  of 
theatre  managers  who  exclude  by  their  volun- 
tary individual  action  a  dramatic  critic  from 
their  places  of  amusement,  pursuant  to  a 
statement  made  at  a  meeting  of  their  associa- 
tion by  one  of  the  members  thereof  disavowing 
any  desire  to  interfere  with  dramatic  criti- 
cism but  calling  the  attention  of  the  members 
to  the  fact  that  the  critic  in  question  had 
made  certain  scurrilous,  libelous,  and  malic- 
ious attacks  on  the  members  of  the  associa- 
tion, affecting  their  personal  integrity  and 
holding  their  religion  up  to  ridicule,  and  sug- 
gesting that  such  continued  attacks  demanded 
action  for  the  protection  of  their  business 
interests,  are  not  guilty  of  a  violation  of  a 
penal  statute  directed  against  a  conspiracy 
to  prevent  another  from  exercising  a  lawful 
trade  or  calling.  People  ex  rel.  Burnham  v. 
Flynn  (N.  Y.),  12-^20. 

b.  Conspiracy  to  defraud  United  States. 

Obtaining     cotton     crops     reports.  ^ 

In  order  to  establish  a  conspiracy  to  de- 
fraud the  United  States,  under  section  5440 
of  the  revised  statutes  (2  Fed.  St.  Ann.  247), 
it  is  not  necessary  to  allege  or  prove  that  the 
acts  constituting  the  conspiracy  were  intended 
to  or  did  result  in  a  direct  pecuniary  loss  to 
the  government.  Assuming  that  the  statis- 
tical work  of  the  department  of  agriculture 
in  preparing  cotton  crop  reports  is  the  exer- 
cise of  a  function  within  the  purview  of  the 
constitution,  it  follows  that  any  conspiracy 
which  is  calculated  to  obstruct  the  work  of 
the  department,  and  destroy  the  value  of  its 
operations  and  reports  as  fair,  impartial,  and 
reasonably  accurate,  such  as  a  conspiracy  to 
falsify  such  reports  or  to  obtain  knowledge 
of  their  contents  in  advance  for  speculative 
purposes,  would  result  in  defrauding  the 
United  States  by  depriving  it  of  its  right  and 
duty  of  promulgating  or  diffusing  the  infor- 
mation so  officially  acquired  in  the  way  and 
at  the  time  required  by- law  or  departmental 
regulation,  and,  therefore,  would  constitute  a 
conspiracy  under  the  statute.  Haas  v.  Hen- 
kel  (U.  S.),  17-III2. 

Bribing  official  to  give  information 
regarding  cotton  reports.  —  A  conspiracy 
to  bribe  an  official  or  employee  of  the  de- 
partment of  agriculture  to  give  out  advance 
information  regarding  the  contents  of  the 
cotton  crop  reports  of  the  department,  in  vio- 
lation of  a  department  rule,  constitutes  a  con- 
spiracy to  defraud  the  United  States,  even 
though  there  is  no  statute  whieh  prohibits  the 
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giving  out  of  such  information  in  advance. 
Haas  V.  Henkel  (U.  S.),  17-1112. 

c.  Who  may  be  guilty. 

Corporations.  —  A  corporation  may  be 
guilty  of  the  crime  of  conspiracy.  State  v. 
Eastern  Coal  Co.  (R.  I.),  17-96. 

d.  Statute  of  limitations. 

Overt   acts    within    statutory   period. 

—  Where  a  conspiracy  has  been  formed  and 
an  overt  act  has  been  done  in  execution  of  it 
more  than  three  years  before  the  filing  of  an 
indictment,  a  prosecution  for  that  conspiracy 
and  overt  act  is  barred  by  the  statute  of  limi- 
tations; but  where  there  is  proof  that  subse- 
quent overt  acts  have  been  committed  under 
the  old  conspiracy  within  the  three  years,  and 
that  the  defendant  has  consciously  partici- 
pated therein,  a  prosecution  for  the  con- 
spiracy may  be  maintained.  Ware  v.  United 
States  (U.  S.),  12-233. 

e.  Indictment. 

Showing    criminal    object    or    means. 

■ —  An  indictment  for  conspiracy  must  show 
that  the  object  of  the  conspiracy  was  crim- 
inal, or,  if  the  object  itself  was  not  criminal, 
that  the  means  employed  to  accomplish  it 
were  criminal.     State  v.  Eno   (Iowa),  9'-856. 

Description  of  nnla^vfal  means.  —  An 
indictment  for  conspiracy  to  obtain  real  prop- 
erty by  false  pretenses  is  insufficient,  if  it 
fails  to  set  forth  with  particularity  the  un- 
lawful means  by  which  the  object  of  the  con- 
spiracy was  accomplished.  State  v.  Eno 
(Iowa),  9-856. 

Duration  of  nnlairfal  agreement.  — 
If  an  indictment  for  conspiracy  is  sufficient 
in  other  respects,  it  will  not  be  held  defective 
merely  because  it  fails  to  state  how  long  the 
unlawful  agreement  between  the  defendants 
was  to  continue.  In  such  a  case,  the  duration 
of  the  illegal  contract  is  not  of  the  essence  of 
the  crime.  State  v.  Eastern  Coal  Co.  (B.  I. ) , 
17-96. 

Use  of  -words,  "  with  others."  —  Where 
an  indictment  against  a  person  for  conspiracy 
charges  that  he  "  conspired  with  others,"  the 
words  "with  others"  are  tautological  and 
unnecessary;  and  the  indictment  is  not  rend- 
ered insufficient  by  the  fact  that  it  fails  to 
charge  that  the  "  others  "  are  "  to  the  jurors 
unknown."    State  v.  Lewis  (N.  Car.),  9-604. 

Frandnlent  concealment  of  property 
by  bankrupt.  —  An  indictment  charging  a 
bankrupt,  his  trustee  in  bankruptcy,  and 
another  person,  with  a  conspiracy  to  commit 
the  statutory  crime  which  consists  of  the 
fraudulently  concealing  by  a  bankrupt  of  part 
of  his  property  "  from  his  trustee,"  is  fatally 
defective  in  that  it  charges  the  trustee  witifi 
participation  in  and  knowledge  of  a  transac- 
tion which  can  only  be  an  offense  against  the 
law  when  it  is  concealed  from  him.  Johnson 
V.  United  States  (U.  S.),  14-153. 

Combination  to  regnlate  and  fix 
prices.  —  An  indictment  which  charges,  in 
separate  counts,  that  the  defendants  have  un- 
lawfully and  fraudulently  combined,  confed- 


erated, and  conspired  together,  unlawfully  to 
regulate  and  fix  the  price  at  which  coal  shall 
be  sold  in  a  certain  city;  that  said  defend- 
ants have  unlawfully  created,  entered  into 
and  become  members  of  and  parties  to  a  trust 
agreement,  combination,  confederation,  and 
understanding  with  each  other,  wrongfully 
and  unlawfully  to  regulate  and  fix  the  price 
of  coal  in  said  city;  and  that  defendants  have 
conspired  and  agreed  together  to  do  an  illegal 
act  injurious  to  public  trade,  to  wit,  unlaw- 
fully to  regulate  and  fix  the  price  of  coal  in 
said  city,  and  have  unlawfully  and  fraudu- 
lently fixed  and  regulated  the  price  of  coal 
therein,  does  not  charge,  except  by  implica- 
tion and  inference,  that  the  defendants  have 
conspired  to  create  a  monopoly  in  order  to 
regulate  and  fix  the  price  of  coal,  and  in  the 
absence  of  any  direct  averment  of  the  latter 
fact,  and  of  any  averments  showing  that  the 
defendants  have  power  to  regulate  and  fix  the 
price  of  the  commodity  in  question,  it  charges 
no  offense.  State  v.  Eastern  Coal  Co.  (E.  I.), 
17-96. 

Conspiracy  to  defraud  government. 
—  An  indictment  against  a  representative  of 
a  corporation  furnishing  supplies  to  a  de- 
partment of  the  government,  for  conspiring 
to  defraud  the  government  by  making  an 
arrangement  with  an  officer  thereof  whose 
duty  it  was  to  determine  the  quantity  needed 
and  the  satisfactoriness  and  the  price  of  the 
supplies  furnished,  whereby  such  officer  was 
to  have  a  secret  interest  in  the  contract  be- 
tween the  corporation  and  the  government, 
is  sufficient  although  there  is  no  allegation 
therein  that  the  interest  was  given  to  such 
officer  to  influence  his  official  conduct,  and  it 
is  not  specified  whether  the  purpose  of  the 
conspirators  was  to  have  the  government  pay 
more  for  supplies  or  for  more  or  for  inferior 
supplies  than  it  would  pay  but  for  such  con- 
spiracy. Crawford  v.  United  States  (U.  S.), 
15-392. 

Indictments  for  conspiracy  to  defraud  the 
United  States  by  procuring  advance  informa- 
tion regarding  the  contents  of  cotton  crop 
reports,  by  falsifying  such  reports,  and  by 
bribing  an  official  of  the  department  of  agri- 
culture to  give  advance  information  concern- 
ing the  same,  examined  and  held  to  be  suffi- 
cient to  sustain  a  proceeding  to  procure  the 
removal  of  the  accused  to  another  district  for 
trial.     Haas  v.  Henkel   (U.  S.),  17-1112. 

f.  Evidence. 

Declarations  and  acts  of  oo-oon- 
spirators.  —  When  a  conspiracy  is  estab- 
lished, declarations  and  acts  of  the  co-con- 
spirators before  the  conspiracy  was  abandoned 
are  competent  evidence.  People  v.  Mol 
(Mich.),  4-960. 

Admissibility  in  evidence  of  the  declara- 
tions and  acts  of  the  co-conspirator  in  a  trial 
for  conspiracy.     Knox  v.  State  (Ind.),  3-539. 

In  a  criminal  prosecution  involving  an  al- 
leged conspiracy  to  commit  the  crime  charged, 
the  declarations  of  one  of  the  defendants, 
made  in  the  absence  of  his  co-defendant,  are 
not  admissible  in  evidence  against  the  latter 
until  the  prosecution   has  shown   that   such 
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declarations  were  made  pending  the  conspir- 
acy and  before  the  object  was  accomplished 
for  which  the  conspiracy  was  entered  into. 
In  such  a  ease  the  admission  of  declarations 
made  before  the  conspiracy  is  claimed  to  have 
been  entered  into  constitutes  reversible  error. 
Gill  V.  State   (Tex.),  17-1164. 

Acts  or  statements  prior  to  con- 
spiracy. —  Where  the  guilt  of  one  of  several 
defendants,  jointly  indicted  for  a  felony,  is 
sought  to  be  established  by  evidence  showing 
or  tending  to  show  a  conspiracy  between  him 
and  the  others  for  the  commission  of  crime, 
evidence  as  to  acts  or  statements  of  the  others 
must  be  confined  to  such  statements  as  were 
made,  or  acts  done,  at  times  when  the  proofs 
in  the  case  permit  of  a  finding  that  a  con- 
spiracy existed,  and  the  acts  or  statements  of 
one  of  the  defendants  prior  to  the  formation 
of  the  conspiracy  are  inadmissible  as  evidence 
against  others.  Driggers  v.  U.  S.  (Okla.), 
17-66. 

Conversation  after  abandonment  of 
conspiracy.  —  A  conversation  between  co- 
conspirators devising  means  to  avoid  expos- 
ure, though  occurring  after  the  abandonment 
of  the  conspiraicy,  is  admissible  in  evidence 
in  the  separate  prosecution  of  one  conspirator, 
notwithstanding  the  general  rule  that  the  acts 
and  declarations  made  after  the  consumma- 
tion or  abandonment  of  the  conspiracy  are  in- 
admissible.    People  ?;.  Mol  (Mich.),  4r-960. 

Evidence  of  conspiracy  on  indict- 
ment for  assault.  —  In  a  prosecution  for 
assault  with  intent  to  kill,  it  is  competent  for 
the  state  to  prove  that  others  not  indicted 
had  conspired  with  the  defendant  to  commit 
the  assault,  though  the  information  'does  not 
charge  conspiracy  and  does  not  charge  that 
the  assault  was  committed  by  the  defendant 
and  others  jointly.  State  v.  Ruck  (Mo.), 
5-&76. 

Acts  barred  by  statute  of  limita- 
tions. —  In  a  prosecution  for  conspiracy, 
proof  of  the  formation  by  the  defendant  and 
others,  more  than  three  years  before  the  in- 
dictment, of  such  a  conspiracy  as  that 
charged  in  the  indictment  and  of  an  overt 
act  thereunder  prior  to  the  three  years,  is 
insufficient  to  sustain  the  charge  of  a  con- 
spiracy within  the  three  years;  but,  in  con- 
nection with  evidence  aliunde  of  the  existence 
of  the  conspiracy  and  of  the  defendant's  con- 
scious participation  in  it  within  the  three 
years,  it  is  competent  evidence  for  the  con- 
sideration of  the  jury  in  determining  the 
issue  presented  by  the  indictment.  Ware  v. 
United  States   (U.  S.),  12-233. 

In  a  prosecution  for  conspiracy,  evidence  of 
an  overt  act  committed  by  one  of  the  alleged 
coconspirators  within  three  years  prior  to  the 
filing  of  the  indictment,  pursuant  to  a  con- 
spiracy between  him  and  the  defendant  formed 
and  followed  by  an  overt  act  more  than  three 
years  prior  to  the  filing  of  the  indictment, 
without  the  defendant's  consent  or  agree- 
ment within  the  three  years  to  the  continued 
existence  and  execution  of  the  conspiracy,  is 
incompetent  to  establish  its  existence  and  his 
participation  therein  within  the  three  years. 
Ware  v.  United  States  (U.  S.),  12-233. 


Former  conspiracy.  —  In  a  prosecution 
for  conspiracy,  the  same  rules  of  law  and  evi- 
dence govern  the  trial  and  decision  of  the 
issue  whether  a  defendant  jointly  with  others 
consented  or  agreed  to  the  existence  of  a 
former  conspiracy  within  three  years  prior 
to  the  filing  of  the  indictment  and  the  sub- 
sequent execution  of  it,  as  govern  the  issue 
whether  the  conspiracy  was  originally  formed. 
Ware  v.  United  States  (Fed.  Rep.),  12-233. 

g.  Instructions. 

Evidence  of  declarations  of  con- 
spirator. —  Standing  alone,  an  instruction  in 
a  conspiracy  case  that  the  declarations  of  a 
conspirator  made  during  and  in  furtherance 
of  the  conspiracy  are  admissible  in  evidence 
against  a  co-conspirator,  and  that  such  dec- 
larations "  when  so  proven  and  so  admissible, 
if  made  against  interest,  are  presiuned  in  law 
to  be  true  by  reason  thereof,"  though  correct 
as  an  abstract  proposition  of  law,  is  subject 
to  the  objection  that  it  invades  the  province 
of  the  jury;  but  the  objection  is  obviated  by 
a  further  instruction  making  a  correct  appli- 
cation of  such  abstract  proposition  to  the 
facts  of  the  case.  Ausmus  v.  People  (Colo.), 
19-491. 

2.  Civil  Liability. 

TVhat  constitutes  actionable  con- 
spiracy, in  general.  —  An  actionable  con- 
spiracy defined.  Randall  v.  Lonstorf  (Wis.), 
5-371. 

Acts  laTvfnl  if  performed  by  one 
person.  —  Persons  guilty  of  a  criminal  con- 
spiracy are  liable  civilly  in  damages  for  their 
acts,  though  such  acts,  if  done  by  one  person, 
would  not  render  him  liable  for  an  action  for 
damages.     Randall  v.  Lonstorf  (Wis.),  5-371. 

Whatever  one  man  may  do  all  may  do,  and 
whatever  all  may  do  singly  they  may  do  in 
concert,  provided  they  act  lawfully  and  the 
sole  purpose  of  combination  is  to  advance  the 
proper  interest  of  its  members.  Karges  Fur- 
niture Co.  V.  Amalgamated  Woodworkers 
Local  Union  (Ind.),  6-829. 

Necessity  of  purpose  to  injure 
anotber.  —  A  combination  is  not  a  conspir- 
acy unless  its  purpose  is  to  injure  anpther  by 
force,  fraud,  intimidation,  or  other  artificial 
means.  Karges  Furniture  Co.  v.  Amalga- 
mated Woodworkers  Local  Union  (Ind.), 
6-829. 

Combination  to  damage  business  of 
anotber.  —  A  combination  which  is  lawful 
within  itself  may  become  a  conspiracy  when 
the  purpose  in  view  is  to  ruin  or  damage  the 
business  of  another  because  of  his  refusal  to 
do  some  act  against  his  will  or  judgment. 
Everett  Waddey  Co.  v.  Richmond  Typograph- 
ical Union  (Va.),  8-798. 

Separate  or  joint  liability.  —  In  an 
action  for  conspiracy  a  recovery  cannot  be  had 
against  one  of  the  defendants  alone,  where  the 
injury  is  such  as  could  have  been  caused  only 
by  two  or  more  of  the  defendants  acting  in 
concert.  St.  Louis,  R.,  etc.,  Co.  v.  Thomp- 
son  (Tex.),  19-1250. 

Inducing  employees  to  break  con- 
tract. —  A  combination  of  several  persons  to 
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injure  one  in  bis  trade  by  inducing  bis  em- 
ployees to  break  their  contract  oi  employment 
is  an  actionable  wrong  if  it  results  in  damage. 
Employing  Printers  Club  r.  Dr.  Blosser  Co. 
(Ga.),  2-694. 

CONSTABLES. 

See  Shebiffs  and  Constables. 

Liability  of  municipality  for  acts  of  con- 
stable, see  JIUNICIPAL  CORPOBATIONS, 
9  a. 

CONSTITUTIONAX  LAW. 

1.  Preamble  to  Federal  Constitution, 

499. 

2.  FntST  Ten  Amendments  to  Federal 

Constitution,  499. 

3.  Powers  of  Congress  in  General,  499. 

4.  Power   of    State   Legislatubes,    in 

General,  499. 

5.  Police  Power  of  States,  500.  , 

a.  In  general,  500. 

b.  Scope  of  the  power,  501. 

c.  Regulation  of  business,  501. 

d.  Building  regulations,   502. 

e.  Municipal  ordinances,  502. 

f.  Taxation    under    guise    of    police 

power,  502. 

6.  Judicial  Poweb   of  United   States, 

502. 

7.  poweb    of    congbess    to    establish 

Post  Offices  and  Post  Roads,  503. 

8.  Interstate     Commebce    Clause    of 

Federal  Constitution,  503. 

9.  Deprivation  of  Liberty  or  Property 

Without  Due  Process  of  Law, 
503. 

a.  Deprivation  of  liberty,  503. 

b.  Deprivation  of  property,  504. 

10.  Equal  Protection  of  the  Laws,  505. 

11.  Right  to  Speedy  Trial,  507. 

12.  Immunity  from  Searches  and  Seiz- 

UBES,    507. 

13.  Republican    Fobm    of   Government, 

508. 

14.  Interference  with   Vested  Rights, 

508. 

15.  Impairment  of  Obligation  op  Con- 

tracts  508. 

a.  In  general,  508. 

b.  Franchises  as  contracts,  509. 

16.  Privileges  and  Immunities,  509. 

17.  Liberty  of  Sp^ch,  Press  and  As- 

semblage, 510. 

18.  Uniform     Operation     of     General 

Laws,  510. 

19.  Special  Legislation,  510. 

20.  Delegation   of   Legislative   Poweb, 

511. 

21.  Statutes  Conferring  Judicial  Func- 

tions, 512. 

22.  Amendatory  Legislation,  512. 

23.  Unwise,  Unjust  ob  Impolitic  Legis- 

lation, 512. 
Vols,  l-20  —  Anx    Car,  DnT:=iT.  —  ??, 


24.  Self-Exiccuting  Constitutional  Pro- 

visions, 513. 

25.  Gbnbbal   Principles   Governing  De- 

termination  AS   to    Constitu- 
tionality of  Statutes,  513. 

a.  Who     may     raise     constitutional 

question,  513. 

b.  Duty  of  courts  to  maintain  con- 

stitution, 513. 

c.  Presumption  in  favor  of  constitu- 

tionality, 513. 

d.  Declaring       statute       unconstitu- 

tional in  part,  514. 

26.  Interpretation    and    Construction 

of  Constitutions,  514. 

a.  In  general,  514. 

b.  Proceedings  of  constitutional  con- 

vention, 515. 
u.  Contemporaneous    legislative    con- 
struction, 515. 

27.  Amendment  of  Constitutions,  515. 

28.  Pleading  and  Practice,  516. 

Abridgment  of  right  to  appeal,  see  Appeal 
AND  Ebror,  2  e. 

Adoption  of  state  constitution  as  amendment 
of  municipal  charter,  see  Municipal 
Cobpobations,  2. 

Appellate  jurisdiction  dependent  on  consti- 
tutional questions,  see  Appeal  and  Ee- 
bob,  3  a. 

Arrest  under  unconstitutional  statute,  see 
Habeas  Corpus,  2. 

Carriers  regulated  by  constitutional  provis- 
ions, see  Caebiees,  2  a. 

Commitment  of  inebriates,  see  DeunkennESS 
AND  Intoxication. 

Consolidation  of  city  and  town  by  special 
act  as  creation  of  corporation,  see 
Municipal  Corporations,  3. 

Constitutionality  of  statute  as  ground  for 
federal  jurisdiction,  see  Courts,  2  b 
(4). 

Cruel  and  unusual  punishments,  see  Crim- 
inal Law,  7;   Game  and  Game  Laws, 

3  b. 

Full  faith  and  credit  to  judgments  of  other 
states,  see  Alimony  and  Suit  Money, 

4  i. 

Involuntary   servitude   by   making  breach   of 

•contract    of    employment    a    crime,    see 

Master  and  Servant,  2  c. 
Legislative  power  to  create  public  office,  see 

Public  Officers,  1. 
Legislative  power  to  define  qualifications  of 

public  officers,  see  Public  Officers,  4, 
Limitation  of  actions  without  making  excep- 
tions, see  Limitation  of  Actions,  1  b. 
Manufacture  of  clothing  in  tenement  houses, 

see  Health,  2. 
Penalty  for  conducting  business  by  insolvent 

bank,  see  Banks  and  Banking,  7. 
Provisions  governing  enactment   of  statutes, 

see  Statutes,  1  a. 
Restraining   enforcement  of  unconstitutional 

statute,  see  Injunctions,  2d  (4). 
Restricting  power  of  taxation,  see  Taxation, 

1  b. 
Right  to  jury  trial,  see  Jury,  1. 
Special  law  for  punishment  of  offenses,   see 

Banks  and  Banking,  7. 
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Special  or  local  laws,  see  Game  and  Game 
Laws,  3  a   (2). 

Stare  decisis  doctrine  applied  to  constitution- 
al questions,  see  Stake  Decisis,  2. 

Stockholders'  right  to  inspect  books,  see  CoB- 
porations,  8  e  (3). 

Test  of  constitutionality  of  statutes,  see 
Criminal  Law,  2  a;  Habeas  Cobpds, 
6  a. 

Time  to  question  constitutionality  of  crim- 
inal statute,  see  Criminal  Law,  2  a. 

Rights  of  accused. 

Allowance  of  time  for  argument  to  jury,  see 
Criminal  Law,  6  i. 

Application  of  federal  constitution  to  state 
courts,  see  Criminal  Law,  5  a. 

Placing  witness  under  rule  as  denying  right 
of  accused  to  be  confronted  with  his 
accusers  and  witnesses,  see  Criminal 
Law,  6  m   (3). 

Presence  during  trial,  see  Criminal  Law, 
6  c  (4). 

Public  trial,  see  Criminal  Law,  6  o   (2). 

Right  to  be  confronted  by  witnesses,  see  Crim- 
inal Law,  6  c  (6). 

Self-crimination  by  trying  on  garment,  see 
Criminal  Law,  6  n  ( 1 ) . 

Speedy  trial,  see  Criminal  Law,  6  c  ( 1 ) . 

Trial  by  jury  of  vicinage,  see  Criminal  Law, 

6  b. 

Particular  ordinances  construed. 

Civil  service  rules,  see  Municipal  Corpora- 
tions, 14. 

Hard  labor  for  violating  municipal  ordinance, 
see  Criminal  Law,  7  a  ( 1 ) . 

Milk  inspection  ordinances,  see  Food,  3. 

Ordinance  requiring  property  owner  to  re- 
move snow  from  sidewalk,  see  Streets 
and  Highways,  3  d. 

Particular  statutes  construed. 

Admission  of  attorneys  to  practice,  see  At- 
torneys at  Law,  1. 

Appointment  of  board  of  equalizers  by  cir- 
cuit judge,  see  Judges,  3  b. 

Attachments  against  nonresident's  real 
estate  authorized,  see  Attachment,  2. 

Automobile  regulations,  see  Motor  Vehicles, 

1  b. 

Bigamy  defined,  see  Bigamy. 
Breach    of    contract    of    employment    made 
criminal,    see    Master    and    Servant, 

2  c. 

Cattle    guards    required    on    railroads,    see 

Fences,  3. 
Change  of  venue  authorized,  see  Change  of 

Venue,  2  a. 
Changing  rules  of  evidence,  see  Witnesses, 

3  b  (2). 

Combinations  in  restraint  of  trade  prohibited, 
see  Monopolies  and  Corporate  Trusts, 
3  a. 

Commutation  of  sentence,  see  Criminal  Law, 

7  a   (1). 

Condemnation  proceedings,  see  Eminent  Do- 
main, 1. 

Construction  of  bridge  over  highway  cut 
through    railroad    embankment    at    ex- 


pense of  railroad  company,  see  Rail- 
roads, 3a  (2). 
Creation  of  counties,  see  Counties,  1. 
Crowding  of  street  cars  prohibited,  see  Car- 
riers, 2  a. 
Election  laws,  see  Elections,  1  a. 
Employment   of   children   regulated,   see  In- 
fants, 4  b. 
Exemption  laws,  see  Taxation,  12. 
Exemptions   from   operation  of  usury   laws, 
see  Building  and  Loan  Associations, 
4. 
Fellow  servant  rule  abrogated,  see  Master 

and  Servant,  2  d. 
Fence  laws,  see  Fences,  2. 
Game  laws,  see  Game  and  Game  Laws,  3. 
Habitual    criminal    statutes,    see    Criminal 

Law,  7  a. 
Jurisdiction    as    to    delinquent   children   de- 
fined, see  Infants,  4  c. 
Labor  laws,  see  Labor  Laws,  1. 
Labor  unions  regulated,  see  Labor  Combina- 
tions, 1  d. 
Lessor  made  liable  for  water  and  light  fur- 
'■  nished    to    tenant,    see   Landlord    and 

Tenant,  5  g. 
Liability   for   injuries   by   dogs   imposed   on 

owners,  see  Animals,  2  d. 
Liability  imposed  on  municipalities  for  dam- 
age done  by  mobs,  see  Municipal  Cor- 
porations, 9  d. 
Liability  imposed  on  railroads  for  fire  com- 
municated by  locomotive,  see  Railroads, 
3  a  (2). 
License  tax  acts,  see  Licenses. 
Licensing  horse  racing,  see  Gaming  and  Gam- 
ing Houses,  1  e. 
Licensing  peddlers,  see  Hawkers  and  Ped- 
dlers. 
Licensing    physicians,    see    Physicians    and 

Surgeons,  1. 
Liquor  laws,  see  Intoxicating  Liquors,  3. 
Local  assessments  authorized,  see  Special  or 

Local  Assessments,  1. 
Mechanics'  lien  laws,  see  Mechanics'  Liens, 

1. 
Patent  laws,  see  Patents,  3. 
Prescribing   duration   of   judgment  lien,   see 

Judgments,  5  b. 
Prevention  of  cruelty  to  animals,  see  Ani- 
mals, 5. 
Railroads     required     to     construct     private 

switches,  see  Railroads,  3  a  (2). 
Safety  devices  required  at  railroad  crossings, 

see  Railroads,  3  a  (2). 
Sales  in  bulk  acts,  see  Fraudulent  Convey- 
ances, 3  a. 
Separate  accommodations  for  white  and  col- 
ored passengers,  see  Carriers,  6  b. 
Special  punishment  for  delinquent  children, 

see  Criminal  Law,  7  a  (1). 
State  regulation  of  corporations  engaged  in 
interstate   business,   see   Corporations, 
3  d. 
Taxation  of  franchises,  see  Taxation,  11a. 
Taxation  of  inheritances,  see  Taxation,  13. 
Taxation    of    oleomargarine,    see    Revenue 

Laws. 
Taxation  of  peddlers,  see  Hawkers  and  PeD" 

DLERS,    3. 
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Trading     stamps     prohibited,     see     Trading 

Stamps. 
Waste    of    mineral    waters    prohibited,    see 

Mines  and  Minerals,  9. 

1.  Prramble  to  Federal  Constitution. 

As  source  of  poirer  to  federal  goT- 
ernment.  —  The  preamble  of  the  United 
States  Constitution  is  not  the  source  of  any 
substantive  power  conferred  on  the  federal 
government  or  any  of  its  departments,  and 
a  state  statute  cannot  be  held  unconstitu- 
tional as  being  in  derogation  of  the  rights 
secured  by  the  preamble  unless  the  right  so 
derogated  is  also  secured  expressly  or  by  im- 
plication in  the  body  of  the  Constitution. 
Jacobson  v.  Massachusetts   (U.  S.),  3-765. 

2.   First    Ten    Amendments    to    Federal 
Constitution. 

Operation  confined  to  national  gov- 
ernment. —  The  first  ten  amendments  to 
the  Federal  Constitution  operate  on  the  na- 
tional government  only,  and  were  not  intended 
to  and  do  not  limit  the  powers  of  the  states 
in  respect  to  their  own  people.  Jack  v.  Kan- 
sas  (U.  S.),  4-689. 

The  Eighth  Amendment  of  the  Constitution 
of  the  United  States,  which  provides  that 
"  excessive  bail  shall  not  be  required  nor 
excessive  fines  imposed,  nor  cruel  and  un- 
usual punishments  inflicted,"  refers  to  powers 
exercised  by  the  government  of  the  United 
States,  and  not  to  those  of  the  individual 
states.     Loeb  v.  Jennings    (Ga.),  18-376. 

3.  Powers  of  Congress  in  General. 

Begnlating  performance  of  contracts 
with  United  States.  —  The  fact  that  Con- 
gress does  not  have  general  control  over  the 
conditions  of  labor,  or  does  not  possess  the 
general  power  of  legislation  possessed  by  the 
legislatures  of  the  states,  does  not  make  un- 
constitutional a  law  otherwise  valid  or  limit 
the  power  of  Congress  over  the  manner  in 
which  contracts  with  the  United  States  shall 
be  performed.  Ellis  v.  United  States  ( U.  S. ) , 
11-589. 

Making  breach  of  contract  a  crime. 

—  The  United  States  government  by  enter- 
ing into  a  contract  does  not  waive  its  sov- 
ereignty or  surrender  its  power  to  enact  a 
law  which  declares  a  breach  of  the  contract 
to  be  a  crime.  Ellis  v.  United  States  (U.  S.), 
11-589. 

Interference   xrith   powers   of   states. 

—  By  the  provisions  of  the  Federal  Constitu- 
tion, the  sovereignty  of  each  of  the  states  is 
as  carefully  'guarded  as  that  of  the  United 
States.  Each  is  to  remain  free  to  maintain 
its  own  executive,  legislative,  and  judicial 
magistrates.  Nothing  can  be  done  by  Con- 
gress to  impair  this  right  in  any  state  so 
long  as  it  preserves  a  republican  form  of 
government.  The  power  to  maintain  a  ju- 
dicial department  is  one  incident  to  the  in- 
herent sovereignty  of  each  state,  in  respect 
to  which  the  state  is  as  independent  of  the 


general  government  as  that  government  is 
independent  of  the  states.  As  to  that  power 
the  two  governments  are  on  an  equality. 
Hoxie  V.  New  York,  etc.,  R.  Co.  (Conn.), 
17-324. 

4.  Power  of  State  Legislatures,  in  Gen- 
eral. 

Constitutional  limitations.  —  There 
are  no  limits  upon  the  constitutional  power 
of  the  legislature  of  a  state,  except  such  as 
may  be  found  in  the  state  and  federal  con- 
stitutions. Ratclifi"  V.  Wichita  Union  Stock- 
yards Co.   (Kan.),  10-1016. 

The  legislature  of  Maine  has  by  the  con- 
stitution of  Maine  "  full  power  to  make  and 
establish  all  reasonable  laws  and  regulations 
for  the  defense  and  benefit  of  the  people  of 
this  state,  not  repugnant  to  this  constitution, 
nor  that  of  the  United  States."  Opinion  of 
Justices,  13-745. 

A  state  constitution  is  a  limitation  upon 
and  not  a  grant  of  power  to  the  legislature, 
and  the  legislature  has  a  right  to  exercise 
any  power  not  prohibited  by  the  state  or 
federal  constitutions.  Harder's  Fire  Proof 
Storage,  etc.,  Co.  v.  Chicago  (111.),  14^536. 

Powers  not  reserved  to  federal  gov- 
ernment. —  The  legislature  has  the  su- 
preme power  in  all  matters  of  government 
not  prohibited  by  constitutional  limitations, 
and  while  the  powers  of  the  federal  govern- 
ment are  restricted  to  those  delegated,  those 
of  the  state  government  embrace  all  not  for- 
bidden.   Eco  parte  Boyce  (Nev. ),  1x66. 

Constitution  the  supreme  law.  —  The 
constitution  is  the  supreme  law  for  the  legis- 
lature and  the  court  alike,  and  in  declaring 
any  act  of  the  legislature  unconstitutional 
the  court  does  not  proceed  upon  any  theory 
of  superiority  over  the  legislature,  but  simply 
adjudges  that  it  will  follow  the  organic  law, 
which  creates  both  the  legislature  and  the 
court,  and  is  alike  binding  upon  each.  Chi- 
cago, etc.,  R.  Co.  V.  Gildersleeve  (Mo.), 
16-749. 

Opposition  to  spirit  of  constitution.  — 
Where  the  meaning  of  the  words  of  sections 
of  the  Federal  Constitution  which  it  is 
claimed  are  infringed  by  a  state  statute  is 
obvious,  the  court  will  not  pass  upon  the 
suggestion  that  the  statute  is  opposed  to 
the  spirit  of  the  constitution.  Jacobson  v. 
Massachusetts  (U.  S.),  3-765. 

Laws  regulating  titles  to  land.  —  The 
state  has  full  control  of  the  mode  of  trans- 
ferring titles  to  property  within  its  limits, 
and  has  power  to  provide  a  special  proceed- 
ing in  the  nature  of  a  proceeding  in  rem  to 
fix  the  status  of  land  and  declare  the  nature 
of  the  titles  and  interests  therein  and  the 
persons  in  whom  such  titles  and  interests 
are  vested.  Robinson  v.  Kerrigan  (Cal.), 
12-829. 

Iia^vs  regulating  right  to  assemble.  — 
The  right  to  assemble,  guaranteed  by  the 
Wisconsin  constitution  (art.  1,  §  4),  is  sub- 
ject to  reasonable  regulations.  State  V. 
Frear  (Wis.),  20-633. 
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5.  Police  Poweb  of  States. 
a.  In  general. 

Destruction  of  private  property,  see  Health, 

1. 
Enactment  of  criminal  statutes,  see  Criminal 

Law,  2  a. 
Inspection  of  factories,  see  Labob  Laws,  1  a. 
Prohibiting  contracts   in  restraint   of   trade, 

see  Monopolies  and  Cokpobate  Trusts, 

3  a. 
Reciprocal  demurrage  for  failure  to  furnish 

railroad  cars,  see  Cabbiebs,  3. 
Regulation    of    commerce,     see    Interstate 

COMMEBCE,  2  b    { I ) . 
Regulation  of  keeping  and  selling  of  articles 

of  food,  see  Food. 
Sales  in  bulk  acts,  see  Fbaudulent  Convey- 
ances, 3  a. 
Summary  seizure  and  destruction  of  gambling 

implements,   see   Gaming  and  Gaming 

Houses,  4. 

Authority  of  state  supreme.  —  With 
respect  to  its  internal  police,  the  authority 
of  each  state  is  supreme  and  exclusive.  State 
r.  Hyman   (Md.),  1-742. 

Constitntional  limitations.  —  Legisla- 
tion under  the  police  power,  as  in  any  other 
field,  is  subject  to  constitutional  limitations, 
some  of  which  are  expressed  and  others  im- 
plied.    State  V.  Redmon    (Wis.),   15-408. 

Regulations  incidentally  affecting 
constitutional  rights.  —  A  police  regu- 
lation, obviously  intended  as  such,  and  not 
operating  unreasonably  beyond  the  occasions 
of  its  enactment,  is  not  rendered  invalid  by 
the  fact  that  it  may  aflFect  incidentally  the 
exercise  of  some  right  guaranteed  by  the  con- 
stitution.    In  re  Anderson  (Neb.),  5-421. 

Regulations  invading  letter  of  con- 
stitution. —  Police  regulations  which  are 
reasonable  are  not  Inhibited  by  the  constitu- 
tion, though  invading  its  letter,  since  the  ex- 
ercise of  the  police  power  is  so  essential  to 
the  public  welfare  that  it  is  presumed  that 
such  exercise  within  reasonable  limits  was 
not  intended  to  be  prohibited,  but  on  the 
contrary  guaranteed  by  the  general  declared 
purposes  of  civil  government  and  the  mani- 
fest purpose  of  the  constitution.  State  v. 
Redmon   (Wis.),  15-408. 

Presumption  as  to  validity  of  regu- 
lations. —  The  inquiries  as  to  an  enactment 
respecting  its  legitimacy  include  these: 
"  Does  a  danger  exist  ?  Is  it  of  sufficient 
magnitude?  Does  it  concern  the  public? 
Does  the  proposed  measure  tend  to  remove 
it?  Is  the  restraint  or  requirement  in  pro- 
portion to  the  danger?  Is  it  possible  to  se- 
cure the  object  sought  without  impairing 
essential  rights  and  principles?"  the  judg- 
ment of  the  legislature  to  be  taken  as  correct 
unless  it  appears  to  be  wrong  beyond  reason- 
able controversy.  State  v.  Redmon  (Wis.), 
15-408. 

Real  intent  to  he  considered.  —  A 
legislative  declaration  respecting  the  charac- 
ter of  a  law,  as  that  its  purpose  is  to  pro- 
mote public  health,  is  not  absolutely  binding 
on  the  courts.     It  is  their  function  to  deter- 


mine the  real  intent  of  the  law  and,  if  its 
ostensible  is  not  the  real  purpose,  to  give 
effect  to  the  constitution  of  condemning  the 
enactment.  State  v.  Redmon  (Wis.),  15-408. 
Validity  as  dependent  upon  neces- 
sity. —  The  doctrine  that  the  police  power 
is  a  law  of  necessity  may  well  be  said  to 
furnish  the  key  to  what  is  within  and  what 
is  without  the  boundaries  of  such  power;  not 
that  a  police  regulation  to  be  legitimate  must 
be  an  absolute  essential  to  the  public  wel- 
fare, but  that  the  exigency  to  be  met  must 
so  concern  such  welfare  as  to  suggest,  rea- 
sonably, necessity  for  legislative  remedy;  the 
legislature  to  be  the  primary  judge  and  the 
supreme  judge  as  well  as  to  interferences  not 
so  unreasonable  as  to  be  excessive  beyond 
reasonable  controversy.  State  v.  Redmon 
(Wis.),  15-408. 

To  justify  the  state  in  thus  interposing  its 
authority  in  behalf  of  the  public,  it  must 
appear,  first,  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of  a 
particular  class,  require  such  interference, 
and  that  the  means  are  reasonably  necessary 
for  the  accomplishment  of  the  purpose,  and 
not  unduly  oppressive  upon  individuals. 
State  V.  Redmon  (Wis.),  15-408. 

It  is  fundamental  law  that  no  constitu- 
tional guaranty  is  violated  by  an  exercise 
of  the  police  power  of  the  state  when  mani- 
festly necessary  and  tending  to  secure  gen- 
eral and  public  benefits.  State  v.  Mayo 
(Me.),  20-512. 

Discrimination.  —  Though  the  police 
power  may  be  exercised  by  discriminating 
against  minors,  or  places  used  exclusively  by 
minors,  yet  a,  discriminating  statute  will  not 
be  upheld  merely  because  minors  among 
others  resort  to  the  place  in  question.  Peo- 
ple V.  Wilber  (N.  Y.),  19^626. 

Effect  of  fourteenth  amendment.  — 
The  legitimate  exercise  by  a  state  of  its 
police  power  is  not  controlled  or  affected  by 
the  provisions  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution.  Shreveport  v. 
Schulsinger   (La.),  2-69. 

Respective  functions  of  courts  and 
legislature.  —  It  is  a  judicial  function  to 
determine  the  proper  subjects  for  police  regu- 
lation, and  a  legislative  function  to  deter- 
mine, primarily,  the  expediency  of  regulation 
and  the  character  thereof,  subject  to  judicial 
supervision  to  the  extent  of  determining,  in 
eases  as  they  arise,  whether  the  boundaries 
of  reason  have  been  so  clearly  exceeded  as  to 
violate  some  constitutional  prohibition,  ex- 
press or  implied;  the  judgment  of  the  legis- 
lature being  Controlling  unless  it  appears 
beyond  reasonable  controversy  that  the  in- 
ference is  unreasonable.  State  v.  Redmon 
(Wis.),  15-408. 

Surrender  of  the  poiver.  —  Neither  the 
state,  nor  a  municipality  to  which  it  has 
delegated  the  right  to  exercise  police  power, 
can,  by  affirmative  action  or  by  inaction,  per- 
manently divest  itself  of  the  right  to  exercise 
such  power.  State  ex  rel.  Minneapolis  v.  St. 
Paul,  etc.,  R.  Co.   (Minn.),  8-1047. 

The  power  of  a  state  to  protect  the  lives, 
health,  and  property  of  all  persons  within  its 
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limits,  exists  at  all  times,  and  its  proper  ex- 
ercise cannot  be  restricted  by  any  previous 
attempt  to  grant  to  any  person,  natural  or 
artificial,  immunity  from  its  exercise.  Ven- 
ner  v.  Chicago  City  E.  Co.   (111.),  20-607. 

b.  Scope  of  the  power. 

In  general.  —  The  legislature  cannot, 
properly,  by  police  regulations  deal  with  a 
matter  not  in  reason  forming  a  proper  sub- 
ject therefor  nor  deal  with  a  proper  subject 
by  means  which  are  clearly  unreasonable. 
State  V.  Eedmon  (Wis.),  15-408. 

By  the  exercise  of  the  police  power  of 
the  state,  through  legislative  enactments,  in- 
dividuals may  be  subjected  to  restraints,  and 
the  enjoyment  of  personal  and  property 
rights  may  be  limited  or  even  prevented,  if 
manifestly  necessary  to  develop  the  resources 
of  the  state,  improve  its  industrial  condi- 
tions, and  secure  and  advance  the  safety,  com- 
fort, and  prosperity  of  its  people.  State  v. 
Mayo   (Me.),  20-512. 

Promotion  of  pnblic  safety  and  wel- 
fare. —  The  legislature  has  authority  under 
the  police  power  to  enact  laws  for  the  pro- 
motion of  the  health,  safety,  and  welfare  of 
the  people.     Ex  p.  Boyce   ( Nev. ) ,  1-66. 

The  police  power  of  a  state  embraces  regu- 
lations designed  to  promote  the  public  con- 
venience or  the  general  prosperity  or  the 
public  welfare.  Atlantic  Coast  Line  Rail- 
road Co.  V.  Coachman,  20-1047. 

The  police  power  extends  to  the  enactment 
of  all  laws  which  in  contemplation  promote 
the  public  welfare.  "  It  has  been  not  in- 
aptly termed  '  the  law  of  necessity.'  "  State 
V.  Redmon  ( Wis. ) ,  15-408. 

Compnlsory  vaccinaticm.  —  The  au- 
thority of  a  state  to  enact  a  statute  author- 
izing the  boards  of  health  of  municipal 
corporations  to  compel  the  citizens  to  sub- 
mit to  vaccination  is  referable  to  the  police 
power.  Jacobson  v.  Massachusetts  (U.  S.), 
3-765. 

Promotion  of  public  convenience  or 
prosperity.  —  The  police  power  of  a  state 
embraces  regulations  designed  to  promote  the 
public  convenience  or  the  general  prosperity 
as  well  as  regulations  designed  to  promote 
the  public  health,  public  morals,  or  the  pub- 
lie  safety.  Chicago,  etc.,  R.  Co.  v.  People 
(U.  S.),  4-1175. 

Prevention  of  fraud.  —  The  police 
power  of  the  state  is  not  limited  to  regula- 
tions necessary  for  the  preservation  of  good 
order  or  the  public  health  and  safety.  The 
prevention  of  fraud  and  deceit,  cheating  and 
imposition,  is  equally  within  the  power. 
People  V.  Freeman   (111.),  17-1098. 

Reasonable  legislative  regulations  regard- 
ing the  adaptability  of  things  placed  on  sale 
for  human  consumption,  such  as  the  prod- 
ucts of  mineral  oil,  and  the  proper  keeping 
and  handling  thereof,  for  the  prevention  of 
fraud,  are  as  well  within  sovei-eign  police 
authority,  as  such  regulations  for  conserva- 
tion of  public  safety.  Wadhams  Oil  Co.  v. 
Tracy  (Wis.),  18-779. 

Summary  abatement  of  nuisance.  — 
The    police   power   of    the    state    extends    to 


everything  necessary  or  essential  to  the  due 
and  ample  protection  of  the  public  morals 
and  the  maintenance  of  the  peace  and  quiet 
of  the  state,  as  well  as  to  the  protection  of 
life  and  property,  and  in  the  exercise  of  that 
power  the  state  may  authorize  its  officers 
summarily  to  abate  and  destroy  nuisances 
and  those  things  specifically  designed  and 
prepared  for  the  commission  of  crime.  Mul- 
len V.  Moseley   (Idaho),  13-450. 

Restriction  of  liberty  of  contract.  — 
In  the  reasonable  exercise  of  the  police  power 
for  the  protection  of  the  public  health,  mor- 
als, safety,  and  welfare,  the  state  may  re- 
strict the  general  right  of  contract.  Knight, 
etc.,  Co.  V.  Miller  (Ind.),  18-1146. 

Suppression  of  business.  — The  power 
to  regulate  does  not  include  the  power  inten- 
tionally to  suppress,  but  where  the  police 
power  is  exercised  with  the  iona  fide  inten- 
tion to  regulate  a  business,  it  is  lawfully  ex- 
ercised, though  such  business  may  thereby 
be  made  unprofitable  and  perish  for  lack  of 
support.  Shreveport  v.  Schulsinger  (La.), 
2-69. 

c.  Regulation  of  business. 

Ticket  brokerage.  —  The  California  stat- 
ute making  it  a  misdemeanor  for  any  person 
to  sell  or  offer  for  sale  "  any  ticket  or  tickets 
to  any  theatre  or  other  public  place  of 
amusement  at  a  price  in  excess  of  that 
charged  originally  by  the  management  of  such 
theatre  or  public  place  of  amusement,"  is  not 
a  valid  exercise  of  the  state's  police  power, 
but  is  void  as  infringing  upon  the  rights  of 
property  guaranteed  by  the  state  constitu- 
tion and  existing  in  the  individual.  Ex  p. 
Quarg   (Cal.),  9-747. 

The  Oregon  statute  prohibiting  ticket 
brokerage  is  a  valid  exercise  of  the  state's 
poljce  power,  and  is  not,  as  to  interstate 
tickets,  an  unlawful  interference  with  inter- 
state commerce.  State  v.  Thompson  (Ore.), 
8-646. 

The  legislature  of  a  state  has  the  power, 
for  the  purpose  of  protecting  travelers  from 
fraud,  to  prohibit  ticket  brokerage,  notwith- 
standing the  fact  that  the  business  is  in 
itself  legal  and  may  be  honestly  conducted. 
State  V.  Thompson  (Ore.),  8-646. 

The  Washington  statute  making  it  unlaw- 
ful for  any  person  to  sell  railway  tickets  un- 
less he  has  a  certificate  from  the  railway 
company  showing  his  authority  so  to  do  is 
a  valid  exercise  of  the  state's  police  power, 
and  is  not,  as  to  a  ticket  broker  who  had 
an  established  and  lucrative  business  prior 
to  the  passage  of  the  statute,  imconstitu- 
tional  as  depriving  him  of  his  business  and 
property  without  due  process  of  law  or  as 
interfering  with  his  liberty  as  a  citizen  in 
the  pursuit  of  his  business.  In  re  O'Neill 
(Wash.),  6-869. 

Employment  agencies.  —  The  New  York 
statute  (L.  1904,  c.  432)  entitled  "An  act 
to  regulate  the  keeping  of  employment  agen- 
cies in  the  cities  of  the  first  and  second 
class  where  fees  are  charged  for  procuring 
employment  or  situations,"  and  requiring 
such  agencies  to  procure  licenses  before  doing 
business,  being  intended  to  regulate  employ- 
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ment  agencies  in  large  cities  and  to  prevent 
fraud,  and  probably  to  suppress  immorality, 
is  within  the  police  power  of  the  state,  and 
therefore  constitutional,  notwithstanding  that 
it  may  interfere  in  some  respects  with  one's 
right  to  follow  a  lawful  employment.  Peo- 
ple V.  Warden  of  City  Prison  (N.  Y.),  5-325. 

A  statute  defining  the  duties  and  liabili- 
ties of  employment  agents  and  prescribing 
the  rate  of  compensation  for  services  is  un- 
constitutional, as  the  business  of  an  employ- 
ment agent  is  not  dangerous  to  the  public 
health  and  cannot  be  subjected  to  a  police 
regulation  which  does  not  fall  within  the 
power  of  taxation  for  revenue.  Ex  p.  Dickey 
(Cal.),  1-428. 

Manufacture  and  sale  of  imitation 
bntter.  —  The  Iowa  statute  regulating  the 
manufacture  and  sale  of  imitation  butter  is 
a  valid  enactment  within  the  police  power  of 
the  legislature.  ■  State  v.  Armour  Packing 
Co.   (Iowa),  2-448. 

Fnblic  stockyards.  —  The  carrying  on 
of  stockyards  at  a,  commercial  centre,  with 
which  all  the  railroads  entering  the  city  con- 
nect, and  which  is  the  only  available  market 
in  the  city  and  for  a  large  scope  of  the  coun- 
try around  it,  for  the  selling,  feeding,  rest- 
ing, and  shipping  of  live  stock,  is  a  business 
affected  with  a  public  interest,  and  is  sub- 
ject to  public  regulation  and  control  in  re- 
spect to  rates.  Ratcliff  v.  Wichita  Union 
Stockyards  Co.   (Kan.),  10-1016. 

The  Kansas  statute  defining  public  stock- 
yards and  regulating  the  charges  thereof  is 
not  repugnant  to  the  Kansas  constitution. 
Eatcliff  V.  Wichita  Union  Stockyards  Co. 
(Kan.),  10-1016. 

Slanghterbonses.  —  Section  624  Wil- 
son's Eev.  &  Ann.  St.  1903,  prohibiting  the 
maintenance  of  a  slaughterhouse  within  one- 
half  mile  of  the  corporate  limits  of  a  city  of 
the  first  class,  etc.,  is  a  legitimate  exercise 
of  the  police  power  upon  the  part  of  the 
legislature.  Kuchler  i'.  Weaver  (Okla.),  18- 
462. 

Payment  of  wages.  —  A  statute  defin- 
ing certain  classes  of  employers  to  pay  their 
employees  their  wages  in  lawful  money  every 
week  to  a  day  not  more  than  six  days  prior 
to  such  payment,  is  not  unconstitutional  as 
an  unwarranted  interference  with  the  right 
of  contract;  such  right  of  contract  not  being 
absolute,  but  subject  to  such  reasonable  re- 
straint as  the  public  good  may  require. 
Lawrence  v.  Rutland  R.  Co.   (Vt.),  13-475. 

A  statute  prohibiting  the  payment  of 
wages  by  check  or  order  not  redeemable  in 
money  and  making  a  violation  thereof  pun- 
ishable as  a  misdemeanor  is  invalid  as  a 
police  regulation  in  respect  to  a  corporation 
and  its  adult  employees,  where  such  corpora- 
tion is  not  pursuing  a  public  business  and 
has  not  devoted  its  property  to  a  public  use. 
State  V.  Missouri  Tie,  etc.,  Co.  (Mo.),  2-119'. 

"  d.  Building  regulations. 

Statutory  regulation  of  height.  — >  It 

is  within  the  police  power  of  a  state  to  regu- 
late the  height  of  buildings  in  a  city,  pro- 
vided the  regulations  are  reasonable  in  their 


character  and  are  adapted  to  accomplish  the 
purposes  for  which  they  are  designed.  Coch- 
ran V.  Preston  (Md.),  15-1048. 

Where  the  purpose  of  a  statute  restricting 
the  height  of  buildings  in  a  particular  dis- 
trict of  a  city  is  to  protect  from  destruction 
by  fire  the  handsome  buildings  and  their  con- 
tents as  well  as  the  works  of  art  located  with- 
in such  district,  such  statute  is  a  valid  ex- 
ercise of  the  police  power  of  the  state. 
Cochran  v.  Preston  (Md.),  15-1048. 

e.  Municipal  ordinances. 

Health  regulations.  —  Reasonable  mu- 
nicipal health  regulations  under  the  au- 
thority of  a  state  are  not  void  as  taking  pri- 
vate property  without  due  process  of  law,  or 
as  taking  private  property  without  just  com- 
pensation.    State  V.  Robb  (Me.),  4-275. 

Foirer  of  courts  to  determine  reason- 
ableness. —  When  the  police  power  has 
been  delegated  by  the  legislature  to  a  muni- 
cipal corporation,  the  courts  may  inquire  into 
the  reasonableness  of  the  measures  enacted 
by  the  municipality.  State  v.  Hyman  ( Md. ) , 
1-742. 

f.  Taxation  under  guise  of  police  power. 

What  constitutes.  —  A  legislative  en- 
actment under  the  police  power  cannot  be 
condemned  as  a  taxing  measure  and  out  of 
harmony  with  the  constitutional  rule  of  uni- 
formity in  that  regard,  unless  the  fees  ex- 
acted are  so  clearly  excessive  that  the  legis- 
lature could  not  reasonably  have  had  in  con- 
templation an  equivalent  for  the  mere  ex- 
pense of  executing  the  law.  Wadhams  Oil 
Co.  V.  Tracy  (Wis.),  18-779. 

An  allegation  in  a  complaint,  challenging 
the  legitimacy  of  an  ostensible  police  regula- 
tion on  the  ground  that  the  fees  provided  for 
are  so  large  as  to  show,  clearly,  that  the  ob- 
ject thereof  was  revenue,  does  not  tender  an 
issue  of  fact  for  confession  or  denial  by  the 
adverse  party,  when  it  can  be  clearly  seen 
Irom  the  face  of  the  pleading,  in  the  light  of 
common  knowledge  and  established  judicial 
rules,  that  the  fees  are  within  reason  as  mere 
expenses  of  executing  the  law.  Wadhams 
Oil  Co.  V.  Tracy  (Wis.),  18-779. 

Validity  of  statute.  —  The  oleomar- 
garine tax,  beeause  so  large  as  to  destroy 
the  business  of  manufacturing  oleomargarine, 
does  not  violate  the  fundamental  rights  pro- 
tected by  the  due  process  of  the  Fifth  Amend- 
ment, as  the  tendency  of  the  product  to 
deceive  the  public  is  such  that  even  the  states 
may  in  the  exercise  of  police  powers  and 
without  violating  the  due  process  clause  of 
the  Fourteenth  Amendment  absolutely  pro- 
hibit its  manufacture.  McCray  v.  United 
States   (U.  S.),  1-561. 

6.  Judicial  Powee  op  United  States. 

Jurisdiction  of  supreme  court  of  United 
States  in  eases  involving  constitutional 
questions,  see  Appeal  and  Ereob,  3  c 

(2). 

In  what  tribunals  vested.  —  The  ju- 
dicial power  of  the  United  States  is,  by  the 
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first  section  of  their  constitution  (Art.  Ill), 
vested  in  one  supreme  court,  and  in  such  in- 
ferior courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish,  and,  by  the 
second  section,  extends,  among  other  things, 
to  all  cases  arising  under  the  constitution, 
the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their 
authority.  The  first  section  grants  the  en- 
tire judicial  power  of  the  nation,  and  the 
second  is  neither  a  limitation  nor  an  enu- 
meration, but  a,  definite  declaration  that  the 
judicial  power  shall  include  the  several  mat- 
ters particularly  mentioned,  leaving  unre- 
stricted the  general  grant  of  the  entire 
judicial  power.  All  the  judicial  power  which 
the  nation  is  capable  of  exercising  is  vested 
in  the  tribunals  described  in  the  first  section. 
Eoxie  V.  New  York,  etc.,  E.  Co.  (Conn.), 
17-324. 

7.  PowEB  OF  Congress  to  Establish  Post 

Offices  and  Post  Roads. 

Regulation  of  right  of  action  for 
personal  injuries.  —  The  Pennsylvania 
statute  providing  that  any  person  sustaining 
injury  or  loss  of  life,  while  lawfully  engaged 
or  employed  on  or  about  a  railroad,  though 
not  employed  by  the  railroad,  may  recover 
against  the  railroad  only  as  if  he  were  its 
employee,  but  exempting  passengers  from  its 
operation,  is  not,  when  applied  to  railway 
postal  clerks  in  the  employ  of  the  federal 
government,  unconstitutional  as  conflicting 
with  the  power  of  Congress  to  establish  post 
offices  and  post  roads.  Martin  v.  Pittsburg, 
etc.,  R.  Co.   (U.  S.),  8-87. 

8.  Intebstate  Commebce  Clause  of  Federal 

Constitution. 

Prohibiting  use  of  state  arms  or  seal 
for  advertising.  —  The  Massachusetts  stat- 
ute prohibiting  the  use  of  the  state  arms  or 
seal  for  advertising  purposes  is  not  in  con- 
flict with  the  interstate  commerce  clause  of 
the  Federal  Constitution.  Commonwealth  v. 
E.  I.  Sherman  Mfg.  Co.  (Mass.),  4-208. 

Regulating  right  of  actions  for  in- 
juries on  railroads.  —  The  Pennsylvania 
statute  providing  that  any  person  sustaining 
injury  or  loss  of  life  while  lawfully  engaged 
or  employed  on  or  about  a  railroad,  though 
not  employed  by  the  railroad,  may  recover 
against  the  railroad  only  as  if  he  were  its 
employee,  but  exempting  passengers  from  its 
operation,  is  not  repugnant  to  the  commerce 
clause  of  the  Federal  Constitution.  Martin 
V.  Pittsburg,  etc.,  R.  Co.  (U.  S.),  8-87. 

Police  regulations.  —  A  valid  police 
regulation  is  not  subject  to  successful  attack 
under  the  commerce  clause  of  the  national 
constitution.  Wadhams  Oil  Co.  v.  Tracy 
(Wis.),  18-779. 

9.  Depeivation    of    Libebty    oe    Pbopebtt 

Without  Dub  Peocess  of  Law. 

a.  Peprivation  of  liberty. 

Liberty  of  contract  in  general,  see  also  CoN- 
tbaots,  4  a. 


Prohibiting  contracts  in  restraint  of  trade, 
see  Monopolies  and  Corpobate  Trusts, 
3  a. 

Prohibiting  discrimination  against  members 
of  labor  unions,  see  Labor  Combina- 
tions, 1  b. 

Prosecution  by  information  without  indict- 
ment, see  Indictments  and  Inpobma- 

TIONS,    1. 

Regulation  of  hours  of  labor,  see  Labob 
Laws,  1. 

Sales  in  bulk  acts,  see  Fraudulent  Convey- 
ances, 3  a. 

Sentence  to  chain  gang  without  jury  trial, 
see  Ceiminal  Law,  7  a   (1). 

What  included  in  right  of  personal 
security.—  Personal  security  includes  the 
right  to  exist  and  the  right  to  the  enjoyment 
of  life  while  existing,  and  is  invaded  not  only 
by  a  deprivation  of  life,  but  also  by  a  depri- 
vation of  those  things  which  are  necessary  to 
the  enjoyment  of  life  according  to  the  nature, 
temperament,  and  lawful  desires  of  the  in- 
dividual. Pavesich  v.  New  England  Mut.  L. 
Ins.  Co.   (Ga.),  2-561. 

Right  to  purchase,  hold  and  sell 
property.  —  The  word  "  liberty "  in  a  con- 
stitutional provision  against  deprivation  of 
liberty  without  due  process  of  law  includes 
the  right  of  an  individual  to  purchase,  hold, 
and  sell  property  in  the  same  way  as  any 
other  individual.  Block  v.  Schwartz  (Utah), 
1-550. 

Right  to  make  contracts.  —  The  general 
right  to  make  a  contract  in  relation  to  his 
business,  including  the  right  to  purchase  or 
to  sell  labor,  is  part  of  the  liberty  of  the  in- 
dividual protected  by  the  due  process  clause 
of  the  Federal  Constitution.  Lochner  v.  New 
York   (U.  S.),  3-1133. 

The  provision  of  the  New  Jersey  constitu- 
tion establishing  the  inalienable  right  of  all 
men  to  acquire  property  and  to  pursue  and 
obtain  safety  and  happiness  includes  the  right 
of  making  contracts  for  personal  services  as 
a  means  of  acquiring  property,  and  it  is 
therefore  the  right  of  every  man  to  engage 
in  such  lawful  business  or  occupation  as  he 
may  choose,  free  from  hindrance  or  obstruc- 
tion by  his  fellow  men,  except  such  as  may 
result  from  the  exercise  of  equal  or  superior 
rights  on  their  part.  Brennan  v.  United 
Hatters,  etc.   (N.  J.),  9-698. 

Regulation  of  payment  of  xrages.  — 
A  statute  regulating  the  payment  of  wages 
does  not  deprive  the  employers  of  liberty  or 
property  in  contravention  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  be- 
cause it  requires  weekly  payments  of  wages 
in  lawful  money.  Lawrence  v.  Rutland  R. 
Co.   (Vt.),  13-475. 

A  statute,  in  providing  that  the  employer 
shall  pay  wages  weekly  in  lawful  money  and 
that  no  future  assignment  of  such  wages  by 
the  employee  shall  be  valid,  is  not  uncon- 
stitutional as  restricting  the  right  of  em- 
ployees to  contract  with  the  employer. 
Lawrence  v.  Rutland  R.  Co.   (Vt.),  13-475. 

A  statute  prohibiting  the  payment  of  wages 
by  checks  or  orders  not  redeemable  in  cash 
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is  unconstitutional  as  abridging  the  freedom 
of  contract.  State  v.  Missouri  Tie,  etc.,  Co. 
(Mo.),  2-119. 

The  Indiana  statute  regulating  the  time 
and  mode  of  the  payment  of  wages  does  not 
profess  to  restrict  or  abridge  the  right  of 
employers  and  employees  to  contract,  except 
in  so  far  as  it  requires  that  the  amounts 
due  the  employees  for  labor  shall  be  paid 
"in  lawful  money  of  the  United  States;" 
and  this  requirement  is  constitutional. 
Seelyville  Coal,  etc.,  Co.  v.  McGlosson  (Ind.), 
9-234. 

The  Texas  "  store  order  "  statute  providing 
that  "it  shall  be  unlawful  for  any  person, 
firm,  association  of  persons,  corporations,  or 
agent  of  either,  to  issue  any  ticket,  check,  or 
writing  obligatory  to  any  servant  or  em- 
ployee for  labor  performed,  redeemable  in 
goods  or  merchandise,"  is  an  interference  with 
the  right  of  contract  between  citizens  of  the 
state  in  relation  to  their  private  matters, 
not  warranted  by  the  police  power,  and  there- 
fore in  violation  of  the  state  and  federal  con- 
stitutions.    Jordan  v.   State    (Tex.),   14r-616. 

Regulation  of  bartiering.  —  The  Wash- 
ington statute  regulating  the  occupation  of 
barbering  tends  to  promote  the  health,  safety, 
and  comfort  of  the  public,  and  is  not  imcon- 
stitutional  as  an  abridgment  of  the  liberty 
and  natural  rights  of  the  citizens.  State  v. 
Walker    (Wash.),   15-257. 

But  the  section  of  such  statute  which  pro- 
vides as  a  prerequisite  to  obtaining  a  cer- 
tificate of  registration  that  the  applicant 
shall  have  "  studied  the  trade  for  two  years 
as  an  apprentice  under  or  as  a  qualified  and 
practicing  barber "  is  unreasonable  and  ar- 
bitrary, and  such  requirement  is  void.  The 
invalidity  of  such  provision  does  not,  how- 
ever, affect  the  validity  of  the  statute  as  a 
whole.     State  v.  Walker  (Wash.),  15-257. 

Compnlsory  vaccination.  —  The  Massa- 
chusetts compulsory  vaccination  law  is  not 
unconstitutional  as  being  an  unreasonable  in- 
vasion of  the  liberty  of  the  citizen.  Jacobson 
V.  Massachusetts  (U.  S.),  3-765. 

What  persons  protected.  —  The  liberty 
referred  to  in  the  due  process  of  law  clause 
of  the  Fourteenth  Amendment  of  the  Federal 
Constitution  is  the  liberty  of  natural,  and 
not  artificial,  persons.  Northwestern  Na- 
tional Life  Ins.  Co.  v.  Riggs  (U.  S.),  7-1104. 

b.  Deprivation  of  property. 

Abrogation  of  fellow  servant  rule,  see  Master 

AND  Servant,  2  d. 
Administration  on  estates  of  absent  persons, 

see  ExBCUTOES  and  Administbatobs. 
Imposing  liability  for  injuries  by  dogs,  see 

Animals,  2  d. 
Imposing   liability   on   lessor   for  water   and 

light  supplied  to  tenant,  see  Landlord 

AND  Tenant,  5  g. 
Requiring     railroads     to     construct     private 

switches,  see  Railroads,  3  a  (2). 
Right  to  acquire  and  hold  property,  see  also 

Game  and  Game  Laws,  3  b. 
Sales  in  bulk  acts,  see  Fraudulent  Convey- 
ances, 3  a. 


Security  as  to  property  rights,  see  Cobpoea- 
tions,  4  a. 

Statute  of  limitations  as  denial  of  due  pro- 
cess of  law,  see  Limitation  op  Actions, 
lb. 

Business   or   occupation  as   property. 

—  A  person's  business,  occupation,  or  calling 
is  property  within  the  meaning  of  the  law 
and  entitled  to  constitutional  protection. 
Gray  v.  Building  Trades  Council  (Minn.), 
1-172. 

Bigbt  to  sell.  —  The  constitutional  guar- 
anty securing  to  every  person  the  right  of 
"  acquiring,  possessing,  and  protecting  prop- 
erty "  refers  to  the  right  to  acquire  and  pos- 
sess the  absolute  and  unqualified  title  to  every 
species  of  property  recognized  by  law,  with 
all  the  rights  incidental  thereto,  and,  in  con- 
nection with  the  right  of  personal  liberty, 
includes  the  right  on  the  part  of  the  owner 
to  dispose  of  his  property  in  such  innocent 
manner  as  he  pleases,  and  to  sell  it  for  such 
price  as  he  can  obtain  in  fair  barter.  Eai  p. 
Quarg   (Cal.),  9-747. 

Things  not  the  subject  of  private, 
property.  —  The  first  section  of  the  bill  of 
rights  contained  in  the  New  Jersey  constitu- 
tion, which  declares  that  all  men  have  cer- 
tain inalienable  rights,  among  which  are  those 
of  acquiring,  possessing,  and  protecting 
property,  etc.,  does  not  guarantee  to  any  man 
the  right  of  acquiring  property  in  anything 
that  is  not  the  subject  of  private  property 
by  law,  or  the  right  of  disposing  of  property 
that  has  not  been  duly  acquired  under  the 
law  of  the  land.  Carter  v.  Hudson  County 
Water  Co.   (N.  J.),  10-116. 

Fines  imposed  for  contempt  of  court. 

—  The  provision  of  the  Vermont  statute  re- 
quiring corporations  to  produce  their  books 
and  papers,  for  punishment  for  contempt  by 
fine  in  case  of  noncompliance  with  the  order 
to  produce  the  books  and  papers  called  for, 
is  not  in  conflict  with  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution  as  depriving 
the  corporation  of  its  property  without  due 
process  of  law.  In  re  Consolidated  Render- 
ing Co.   (Vt.),  11-1069. 

Statute  requiring  production  of 
documents.  —  The  failure  of  the  Vermont 
statute  requiring  corporations  to  produce 
their  books  and  papers,  to  provide  compen- 
sation for  the  time,  trouble,  and  expense  of 
bringing  books  and  documents  from  other 
states  does  not  amount  to  a  taking  of  prop- 
erty without  due  process  of  law  in  violation 
of  the  Fourteenth  Amendment  of  the  Federal 
Constitution,  the  injury,  if  any,  being  inci- 
dental to  the  legitimate  exercise  of  the  pow- 
ers of  government.  Jn  re  Consolidated  Ren- 
dering Co.    (Vt.),  11-1069. 

A  state  statute  requiring  corporations  to 
produce  books  and  papers  in  court  and  pro- 
viding no  compensation  for  the  time,  trouble, 
and  expense  imposed  upon  a  corporation  in  a 
foreign  state  or  country  in  collecting  and 
sending  the  documents  to  the  state  demanding 
them  does  not  operate,  in  this  respect,  to  take 
private  property  for  public  use  without  com- 
pensation, where  the  general  law  of  the  state 
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in  reference  to  the  compensation  of  witnesses 
has  been  construed  as  applicable  to  this  stat- 
ute. Consolidated  Rendering  Co.  r.  Vermont 
(U.  S.),  12-658. 

Proceedings  under  the  Vermont  statute  re- 
quiring corporations  to  produce  their  books 
and  papers  are  not  unconstitutional  because 
no  tender  is  made  to  the  corporation  to  cover 
its  fees  and  expenses  for  appearing  before  the 
court  with  its  books  and  documents,  a  witness 
having  no  right  to  refuse  to  attend  because 
his  fees  are  not  tendered.  In  re  Consoli- 
dated Rendering  Co.   (Vt.),  11-1069. 

A  state  statute  requiring  corporations  to 
produce  books  and  papers  before  a  court  or 
grand  jury  upon  notice,  does  not  deny  the 
due  process  of  law  guaranteed  under  the 
Fourteenth  Amendment  of  the  Federal  Con- 
stitution, where  a  hearing  is  given  before  any 
proceeding  to  enforce  the  production  of 
papers  is  concluded,  and  in  case  a  production 
before  the  grand  jury  is  required,  any  ob- 
jection made  before  that  body  must  be  re- 
ported to  the  court  for  its  action. 
Consolidated  Rendering  Co.  v.  Vermont 
(U.  S.),  12-658. 

Such  a  statute  does  not  deny  due  process 
of  law  in  requiring  a  corporation  doing  busi- 
ness in  the  state  to  produce  books  and  papers 
in  its  custody  and  control  though  tempor- 
arily outside  the  borders  of  the  state.  Con- 
solidated Rendering  Co.  i'.  Vermont  (U.  S.), 
12-658. 

Confiscation  of  dead  animals.  —  A 
municipal  ordinance  which,  immediately  upon 
the  death  of  a  domestic  animal  and  before  it 
becomes  a  nuisance,  deprives  the  owner  of 
the  property  therein  and  invests  it  in  a  pub- 
lic contractor,  is  a  taking  of  private  property 
without  due  process  of  law  and  unconstitu- 
tional.    Richmond  r.  Caruthers  (Va.),  2-49-5._ 

Statute  prohibiting  ticket  broker- 
age.— The  Oregon  statute  prohibiting  ticket 
brokerage  does  not  deprive  purchasers  of 
tickets  of  their  property  without  due  process 
of  law,  as  it  merely  limits  the  manner  in 
which  they  shall  use  the  tickets.  State  v. 
Thompson    (Ore.),  8-646. 

Regulation  of  charges  of  pnblio 
■tockyards.  —  The  averments  of  an  answer 
examined,  in  an  action  against  a  stockyards 
company  to  recover  for  overcharges  on  stock, 
and  held  not  to  show  that  the  rates  pre- 
scribed by  the  Kansas  statute  defining  public 
stockyards  and  regulating  the  charges  there- 
of are  so  palpably  unreasonable  and  unjust 
when  applied  to  the  defendant  as  to  amount 
to  a  taking  of  private  property  without  just 
compensation  or  due  process  of  law.  Ratcliff 
V.  Wichita  Union  Stockyards  Co.  (Kan.), 
10-1016. 

Federal  employers'  liability  act.  — 
The  provision  of  section  5  of  the  Federal  Em- 
ployers' Liability  Act  of  1908  (Act  of  April 
22,  1908,  c.  149,  35  St.  L.  65,  Fed.  St.  Ann. 
Supp.  1909,  p.  584)  that  any  contract  be- 
tween an  interstate  carrier  and  any  of  its 
employees  in  such  business,  intended  to  enable 
it  to  exempt  itself  from  any  liability  vested 
by  the  act,  shall  to  that  extent  be  void,  and 
the  provision  of  section   3,  which,  in   effect, 


sanctions  a  recovery  where  the  injured  em- 
ployee lias  been  guilty  of  gross  negligence, 
and  the  carrier  of  slight  negligence  or  none 
at  all,  are  also  unconstitutional,  as  arbitrary 
and  unlawful  deprivations  of  property  within 
the  meaning  of  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States.  Hoxie  V. 
Xew  York,  etc.,  R.  Co.    (Conn.),  17-324. 

Use  of  arms  or  seal  of  state  as  trade- 
mark. —  The  Massachusetts  statute  pro- 
hibiting the  use  of  the  arms  or  great  seal  of 
the  state  for  advertising  or  commercial  pur- 
poses is  not  unconstitutional  as  interfering 
with  a  trademark  alleged  to  have  been  ob- 
tained by  one  in  the  arms  of  the  state,  for 
as  against  the  state  nobody  can  claim  a 
trademark  in  its  arms  or  great  seal.  Com- 
monwealth V.  R.  I.  Sherman  Mfg.  Co. 
(Mass.),  4-268. 

Use  of  flag  for  advertising  purposes. 

—  The  Nebraska  statute  making  it  a  mis- 
demeanor for  any  one  to  sell,  expose,  oflFer 
for  sale,  or  have  in  possession  for  sale,  any 
article  of  merchandise  upon  which  shall  have 
been  printed  or  placed  for  the  purpose  of  ad- 
vertising a  representation  of  the  flag  of  the 
United  States,  is  not  unconstitutional,  either 

.as  relating  to  a  subject  exclusively  committed 
to  the  national  government,  or  as  depriving 
citizens  of  any  privilege  of  citizenship  or  of 
any  right  of  personal  liberty  or  of  any  right 
of  property.  Halter  v.  Nebraska  (U.  S. ), 
10-525. 

When  court  can  declare  laiv  invalid. 

—  A  court  has  no  right  to  invalidate  or  over- 
throw legislation  depriving  a  person  of  his 
liberty  or  property  or  making  a  discrimina- 
tion as  to  the  person  to  whom  it  is  appli- 
cable, unless  it  is  palpably  clear  that  the 
legislation  has  no  real  or  substantial  relation 
to  the  public  welfare,  and  it  is  not  sufficient 
cause  for  overthrowing  such  legislation  that 
the  coiirt  believes  to  a  certain  degree  that  it 
has  no  real  or  substantial  relation  to  the 
public  welfare.  Grainger  i\  Douglas  Park 
Jockey  Club  (U.  S.),  8-997. 

10.  Equal  Protection  of  the  Laws. 

See  Game  and  Game  Laws,  3  b. 

Abrogation  of  fellow  servant  rule,  see  Mas- 
ter AND  Servant,  2  d. 

Compelling  production  of  documents,  see  Dis- 
covery. 

Different  punishment  for  different  persons 
for  same  offense,  see  Criminal  Law,  7 
a  (1). 

Imposing  penalty  on  carrier  for  failure  to 
pay  claim,  see  Carriers. 

Making  breach  of  contract  of  employment  a 
crime,  see  Master  and  Servant,  2  e. 

Separate  accommodations  for  white  and 
colored  passengers,  see  Carriers,  6  b. 

Statute  regulating  gas  and  electric 
light  companies. —  The  provision  of  the 
New  York  statute  authorizing  a  commission 
appointed  by  the  governor  to  fix  the  maxi- 
mum rate  chargeable  by  gas  and  electric 
light  companies,  that  the  price  for  gas  or 
electricity  in  a  municipality  "  so  fixed  by  the 
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commission  shall  be  the  maximum  price  to 
be  charged  by  such  person  or  corporation  for 
gas  or  electricity  in  such  municipality  for  a, 
term  of  three  years,  and  until,  after  the  ex- 
piration of  such  term,  such  commission  shall, 
upon  complaint  as  provided  in  this  section, 
again  fix  the  price  of  such  gas  or  electricity," 
is  not  objectionable  in  fixing  three  years  as 
the  time  for  which  the  rate  shall  remain  as 
established,  but  the  provision  that  the  rate 
as  established  shall  continue  indefinitely 
until  fixed  anew  on  complaint  which,  under 
the  terms  of  the  statute,  can  only  be  made  by 
certain  municipal  officers  or  purchasers  of 
gas  or  electricity,  and  giving  the  lighting  cor- 
poration no  opportunity  at  the  end  of  three 
years  to  apply  for  a  new  adjustment  of  rates, 
denies  the  corporation  the  equal  protection 
of  the  laws  in  violation  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 
Saratoga  Springs  r.  Saratoga  Gas,  etc.,  Co. 
(N.  Y.),  14-606. 

Statute  regulating  right  of  action.— 
The  Pennsylvania  statute  providing  that  any 
person  sustaining  injury  or  loss  of  life  while 
lawfully  engaged  or  employed  on  or  about  a 
railroad,  though  not  employed  by  the  rail- 
road, may  recover  against  the  railroad  only 
as  if  he  were  its  employee,  but  exempting 
passengers  from  its  operation,  is  not  open  to 
the  objection  that  it  denies  railway  postal 
clerks  the  equal  protection  of  the  laws. 
Martin  v.  Pittsburg,  etc.,  E.  Co.  (U.  S.), 
8-87. 

Application  of  provision  to  corpora- 
tions. —  It  is  well  settled  that  a  corporation 
is  a  person  within  the  meaning  of  the  Four- 
teenth Amendment  of  the  Federal  Constitu- 
tion. Southern  R.  Co.  v.  Greene  (U.  S.), 
17-1247. 

A  corporation  is  a  person  within  the  mean- 
ing of  the  due  process  of  law  clause  and  the 
equity  clause  of  the  Fourteenth  Amendment 
of  the  Federal  Constitution.  Lawrence  v. 
Rutland  R.  Co.   (Vt.),  13-475. 

A  foreign  corporation  which  has  come  into 
a  state  in  compliance  with  its  laws,  and  ac- 
quired property  therein,  and  paid  taxes  upon 
the  same,  and  is  subject  to  the  jurisdiction  of 
its  courts,  is  a  person  within  the  jurisdiction 
of  the  state  within  the  meaning  of  the  Four- 
teenth Amendment  of  the  Federal  Constitu- 
tion. Southern  R.  Co.  v.  Greene  (U.  S.), 
17-1247. 

Discrimination  in  general.  —  A  law 
is  not  to  be  regarded  as  class  legislation 
simply  because  it  affects  one  class  and  not 
another,  provided  it  affects  all  members  of 
that  same  class  alike,  and  the  classification 
involved  is  founded  upon  a  reasonable  basis. 
Such  a  law  is  general  and  not  special.  State 
V.  Mayo  (Me.),  20-512. 

It  is  not  necessary  that  a  statute  passed 
in  the  exercise  of  the  police  power  shall 
apply  equally  and  uniformly  to  all  persons 
of  the  state.  It  is  sufficient  to  satisfy  the 
constitutional  requirements  of  equal  protec- 
tion of  the  law  if  it  applies  equally  and 
uniformly  to  all  persons  similarly  situated. 
Atlanta  Coast  Line  R.  Co.  v.  Coachman 
(Fla.),  20-1047. 


Discrimination  between  corporations 
and  persons.—  The  Vermont  statute  re- 
quiring corporations  to  produce  their  books 
and  papers  does  not  violate  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States  as  arbitrarily  discriminating  between 
corporations  and  natural  persons  and  deny- 
ing to  the  fbrmer  the  equal  protection  of  the 
laws,  the  general  difference  between  corpora- 
tions and  natural  persons  in  this  respect 
making  the  distinction  a  proper  one.  In 
re  Consolidated  Rendering  Co.  (Vt.),  11- 
1069. 

A  statute  providing  for  the  production  of 
books  and  papers  in  court  which  is  confined 
to  corporations  alone  does  not  make  an  im- 
proper classification  in  this  regard,  or  deny 
to  corporations  the  equal  protection  of  the 
laws.  Consolidated  Rendering  Co.  v.  Ver- 
mont (U.  S.),  12-658. 

The  Washington  statute  making  it  unlaw- 
ful for  any  person  to  sell  •  railway  tickets 
unless  he  has  a  certificate  from  the  railway 
company  showing  his  authority  so  to  do  is 
not  unconstitutional  as  denying  ticket 
brokers  the  equal  protection  of  the  laws  or 
as  granting  to  railroad  companies  special 
privileges  which  are  not  enjoyed '  by  other 
citizens.     In  re  O'lSTeill    (Wash.),  6-869. 

Discrimination  betxireen  different 
kinds  of  corporations. —  A  statute  pro- 
viding that  every  "  mining,  quarrying,  manu- 
facturing, mercantile,  telegraph,  telephone, 
railroad,  or  other  transportation  corpora- 
tion" and  every  "incorporated  express, 
water,  electric  light  or  power  company  doing 
business  in  this  state  shall  pay  each  week, 
in  lawful  money,  each  employee  engaged  in 
the  business,  the  wages  earned  by  such  em- 
ployee to  a  day  not  more  than  Six  days 
prior  to  the  date  of  such  payment,"  and  that 
"  no  such  corporation  shall  pay  its  employees 
in  scrip,  vouchers,  due  bills,  nor  store  orders, 
except  it  be  a  co-operative  corporation  in 
which  the  employee  is  a  stockholder,  but  shall 
on  request  of  such  shareholding  employee  pay 
him  as  provided  in  the  act,"  does  not  deny 
to  a  railroad  corporation  the  equal  protec- 
tion of  the  laws,  as  the  statute  includes  all 
corporations  of  the  class  of  railroad  com- 
panies, and  need  not  include  all  corporations 
doing  business  in  the  state  in  order  to  con- 
form to  the  equality  clause  of  the  Fourteenth 
Amendment.  Lawrence  v.  Rutland  R.  Co. 
(Vt.),  13-475. 

Such  statute  is  not  open  to  the  constitu- 
tional objection  that  it  cannot  operate  equally 
upon  all  employers  with  its  provisions  be- 
cause it  may  include  foreign  corporations 
which  the  state  cannot  control,  as  such  for- 
eign corporations  doing  business  in  the  state 
are  just  as  amenable  to  the  laws  of  the  state 
in  respect  to  business  done  in  the  state  as 
are  domestic  corporations.  Lawrence  v.  Rut- 
land R.  Co.  (Vt.),  13-475. 

Discrimination  bettreen  adults  and 
children.—  The  Massachusetts  compulsory 
vaccination  law  does  not  deny  equal  protec- 
tion of  the  laws  because  it  makes  an  excep- 
tion in  favor  of  children  certified  by  a  reg- 
istered physician  to  be  unfit  for  vaccination. 
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but  does  not  except  adults  in  a  like  condition. 
Jacobson  v.  Massachusetts    (U.  S.) ,  3-76o. 

Statnte  discriminating  b  e  t  iv  e  e  n 
places.—  The  New  York  statute  (L.  1904, 
c.  432 )  entitled  "  An  act  to  regulate  the  keep- 
ing of  employment  agencies  in  the  cities  of 
the  first  and  second  class  where  fees  are 
charged  for  procuring  employment  or  sit- 
uations," and  requiring  such  agencies  to  pro- 
cure licenses  before  doing  business,  is  not,  on 
account  of  its  applying  only  to  cities  of  the 
first  and  second  class,  in  violation  of  the 
equal  rights  clause  of  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  as  the 
equality  within  the  meaning  of  that  clause 
does  not  necessarily  mean  a  territorial  equal- 
ity, and  the  clause  does  not  prohibit  legisla- 
tion which,  though  limited  in  the  sphere  of 
its  operations,  affects  alike  all  persons 
similarly  situated  within  such  sphere.  Peo- 
ple V.  Warden  of  City  Prison  (N.  Y.),  5-325. 

Bnilding  regulations.  —  Where  a  stat- 
ute restricts  the  height  of  buildings  within 
a  particular  district  of  a  city,  the  fact  that 
the  land  within  such  district  is  hilly  and  that 
under  the  statute  the  maximum  height  of 
buildings  permitted  to  be  erected  is  measured 
from  the  highest  point -within  the  district, 
does  not,  by  enabling  owners  of  lower  ground 
to  build  taller  buildings  than  owners  of 
higher  ground,  deny  the  latter  the  equal  pro- 
tection of  the  laws.  Cochran  v.  Preston 
(Md.),  15-1048. 

Validity  of  statnte  exempting 
clinrcltes. —  Such  statute  is  not  invalid  on 
the  ground  that  it  exempts  churches  from 
its  operation,  because  there  is  not  the  same 
reason  for  regulating  the  height  of  churches 
as  of  some  other  buildings.  Cochran  v.  Pres- 
ton  (Md.),  15-1048. 

Regulation  of  dancing  schools.  —  The 
New  York  statute  (Laws  1909,  c.  400) 
providing  that  dancing  shall  not  be  taught  or 
permitted  "  in  any  public  dancing  academy," 
defined  as  a  room  or  place  in  which  dancing 
is  taught,  and  which  is  so  designated  by  pub- 
lic notices,  unless  such  place  shall  be  licensed, 
is  unreasonably  discriminative,  in  that  it  ap- 
plies only  to  places  where  dancing  is 
"  taught,"  that  it  does  not  prescribe  any 
moral  or  other  standard  in  the  conduct  of 
the  dance,  and  that  it  contains  no  require- 
ments as  to  the  healthfulness  of  the  place 
which  are  not  covered  by  other  statutes. 
People  V.  Wilber  (N.  Y.),  19^626. 

Prohibiting  use  of  flag  for  advertis- 
ing purposes.  —  The  provisions  of  the  Ne- 
braska statute  making  it  a  misdemeanor  to 
use  the  national  flag  for  advertising  pur- 
poses, which  expressly  excepts  from  the 
operation  of  the  statute  any  periodical,  news- 
paper, book,  etc.,  on  which  shall  be  printed, 
painted,  or  placed  a  representation  of  the 
national  flag,  "  disconnected  from  any  ad- 
vertisement," does  not  render  the  statute 
unconstitutional  as  making  an  unreasonable 
or  arbitrary  classification,  or  as  denying  to 
one  class  the  equal  protection  of  the  laws. 
Halter  v.  Nebraska   (U.  S.),  10-525. 

Iiitigation  between  white  persons  and 
negroes.—  Where  the  plaintiffs  did  not  al- 


lege or  base  their  proceedings  on  the  fact  that 
the  defendants  were  colored  persons,  and  the 
judge  charging  the  jury  made  no  reference  to 
the  racial  or  social  status  of  either  the  plain- 
tiffs or  the  defendants  but  submitted  the 
issues  as  to  the  rights  of  the  parties  without 
reference  to  race  or  color,  and  the  evidence 
authorized  the  finding  against  the  defendants 
regardless  of  any  consideration  of  their  color, 
it  cannot  be  held  that  such  finding  was  in 
conflict  with  that  provision  of  the  constitu- 
tion of  the  United  States  which  declares, 
"  nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws." 
Creswill  v.  Grand  Lodge   (Ga.),  18-453. 

11.  Right  to  Speedy  Tbiai,. 

In  general.  —  The  Minnesota  statute 
making  it  an  offense  for  any  newspaper  to 
publish  any  account  of  the  details  of  an 
execution  of  a  sentence  of  death  beyond  a 
statement  of  the  fact  that  the  "  convict  was 
on  the  day  in  question  duly  executed  accord- 
ing to  law,"  is  not  violative  of  the  provision 
of  the  state  constitution  that  in  all  criminal 
prosecutions  the  accused  shall  have  a  right 
to  a,  speedy  and  public  trial.  State  v. 
Pioneer  Press  Co.   (Minn.),  10-351. 

Reasonable  time  to  secure  \ritnesses. 
—  The  constitutional  provision  guaranteeing 
to  an  accused  person  a  "  speedy  public  trial " 
must  be  construed  so  as  to  allow  officers  rep- 
resenting the  state  in  a  criminal  prosecution 
reasonable  time  in  which  to  secure  the  attend- 
ance of  witnesses,  and  is  not  violated  by 
granting  one  continuance,  on  the  motion  of 
the  state's  attorney,  on  the  ground  of  the  ab- 
sence of  material  witnesses.  State  v.  Pratt 
(S.  Dak.),  11-1049. 

12.  Immtjnitt  prom  Searches  and  Seizures. 

Validity  of  statute  authorizing  seizure  and 
destruction  of  gaming  paraphernalia, 
see  Gaming  and  Gaming  Houses,  4. 

Statnte  requiring  production  of 
documents.  —  The  Vermont  statute  provid- 
ing in  substance  that  any  corporation  doing 
business  in  the  state  shall,  upon  notice,  pro- 
duce before  any  court,  grand  jury,  tribunal, 
or  commission  acting  under  the  authority  of 
the  state,  all  of  the  books,  documents,  cor- 
respondence, memoranda,  papers,  and  data, 
containing  any  account  of,  reference  to,  or 
information  concerning  the  suit,  proceedings, 
action,  charge,  or  subject  of  inquiry,  pending 
before  or  to  be  heard  by  such  court  or  tri- 
bunal, is  not  in  contravention  of  the  Vermont 
constitution  as  authorizing  a  search  and 
seizure  of  books  and  papers  of  the  corpora- 
tion, or  as  compelling  the  production  of  the 
books  and  papers  in  court  vrithout  provid- 
ing compensation,  or  as  requiring  the  pro- 
duction of  all  the  books  and  papers  in  the 
custody  of  the  corporation  instead  of  only 
such  as  are  admissible  in  evidence.  In  re 
Consolidated  Rendering  Co.    (Vt.),   11-1069. 

A  statute  requiring  corporations  to  produce 
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their  books  and  papers  before  a  court  or 
grand  jury  upon  notice  is  not  invalid  as  au- 
thorizing an  unreasonable  search  and  seizure 
of  private  books  and  documents.  Consoli- 
dated Rendering  Co.  v.  Vermont  (U.  S.), 
12-658. 

13.  Eepublican  Form  of  GtOveenment. 

Initiative  and  referendum.  —  The  in- 
itiative and  referendum  provisions  in  the  Ok- 
lahoma constitution  (art.  5.  §§  1,  2,  3,  4,  5, 
and  art.  18,  §  4,  5)  are  not  in  conflict  with 
the  Constitution  of  the  United  States  (§  4, 
art.  4),  guaranteeing  to  every  state  a  re- 
publican form  of  government.  Ex  parte 
Wagner   (Okla.),  18-197. 

Initiative  and  referendum  as  consistent  with 
republican  form  of  government,  see  also 
municipai,  corporitions,  2. 

14.  Inteefebence  with  Vested  Rights. 

Regulation  of  right  of  action  for 
personal  in  juries.  —  The  Pennsylvania  stat- 
ute providing  that  any  person  sustaining  in- 
jury or  loss  of  life  while  lawfully  engaged  or 
employed  on  or  about  a  railroad,  though  not 
employed  by  the  railroad,  may  recover 
against  the  railroad  only  as  if  he  were  its 
employee,  but  exempting  passengers  from  its 
operation,  is  not,  as  applied  to  persons  in- 
jured after  its  passage,  violative  of  the  Fed- 
eral Constitution  as  taking  away  a  vested 
right  of  recovery  or  a  vested  right  of  prop- 
erty. Martin  v.  Pittsburg,  etc.,  R.  Co.  (U. 
S.),  8-87. 

Retrospective  laivs  applicable  to 
county.  —  The  constitutional  prohibition 
against  retroactive  legislation  which  would 
affect  vested  rights  is  intended  for  the  pro- 
tection of  individuals  and  does  not  apply  to 
legislation  recognizing  and  affirming  a  moral 
obligation  of  a  subordinate  branch  of  the 
state  (e.  g.,  a  county)  with  respect  to  a  past 
transaction.  Cullman  County  v.  Blount 
County  (Ala.),  18-322. 

15.  Impaiement  of  Obligation  of  Conteacts. 
a.  In  general. 

Effect  of  statute  of  limitations,  see  Limita- 
tion OF  Actions,  1  b. 

Statute  prescribing  duration  of  judgment 
lien,  see  Judgments,  5  b. 

Judicial  decisions.  — ^  The  provision  of  the 
Federal  Constitution  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  contracts 
applies  only  to  legislative  enactment,  and  has 
no  application  to  judicial  decisions.  King  v. 
Phoenix  Ins.  Co.   (Mo.),  6-618. 

The  prohibition  of  the  Federal  Constitu- 
tion against  the  enforcement  by  the  state  of 
a  law  impairing  the  obligation  of  contracts 
is  not  infringed  by  the  refusal  of  the  court  of 
last  resort  to  follow  the  decision  of  the  in- 
ferior court.      Sedalia  v.  Donohue  ( Mo. ) ,  4-89. 

In  an  action  to  enforce  the  payment  of 
municipal  bonds,  where  it  is  alleged  that  the 
bonds  are  void  because  they  were  issued  for 


a  purpose  for  which  the  municipality  was  not 
authorized  to  issue  bonds,  the  plaintiff  can- 
not contend  that  the  court  is  committed  to 
the  doctrine  that  a  municipality  may  issue 
negotiable  bonds  for  such  a  purpose  and 
that  to  hold  to  the  contrary  now  would  be 
violative  of  the  constitutional  prohibition 
against  the  impairment  of  the  obligations  of 
contracts,  if  it  appears  that  in  the  only 
cases  which  tend  to  support  the  plaintiff's 
contention  the  language  used  was  obiter,  and 
that  in  one  of  those  cases  the  language  was 
based  upon  a  then  overruled  case  decided  by 
the  United  States  supreme  court.  Swanson 
V.  Ottumwa  (Iowa),  9-1117. 

Contracts  made  pending  enactment 
of  law.  —  Where  a  valid  act  has  been  passed 
by  tlie  legislature  it  is  no  defense  to  a  prose- 
cution for  a  violation  thereof  that  before  its 
taking  effect  contracts  had  been  entered  into 
by  the  defendant  with  which  the  law  inter- 
fered. Commonwealth  c.  R.  I.  Sherman  Mfg. 
Co.    (Mass.),  4-268. 

Repeal  or  change  of  remedy.  —  Repeal 
or  change  of  remedy  for  the  enforcement  of 
a  contract  as  impairing  its  obligations.  Har- 
rison r.  Remington  Paper  Co.  (U.  S.),  5-314. 

Exemption  front  tasation  as  contract. 

—  The  Michigan  statute  in  reference  to  road 
improvement  providing  that  a  township 
which  shall  adopt  and  carry  out  the  provi- 
sions of  an  act  shall  not  be  liable  for  any 
tax  for  a  county  road  system,  and  the  action 
of  a  township  in  pursuance  thereof,  do  not 
constitute  a  contract  which  cannot,  by  sub- 
sequent legislation,  be  impaired  without  doing 
violence  to  the  federal  and-  state  constitu- 
tions. Board  of  Supervisors  v.  Hubinger 
(Mich.),  4-792. 

Statute    changing    priority    of   liens. 

—  An  act  of  the  legislature  which  postpones 
an  existing  valid  mortgage  lien  and  makes  a 
subsequently  created  lien  superior  to  the 
mortgage  lien  is  a  law  impairing  vested  prop- 
erty rights  and  impairing  the  obligations  of 
a  contract,  and  is  void  for  conflict  with  the 
constitution  of  the  United  States.  National 
Bank  of  Commerce  r.  Jones  (Okla.),  11- 
1041. 

Right  of  action  for  personal  injuries. 

—  A  claim  on  an  action  for  tort  for  a  per- 
sonal injury  is  not  within  the  protection  of 
the  constitutional  provision  which  forbids  the 
passing  of  laws  impairing  the  obligation  of 
contracts,  though  it  ig  a  valuable  personal 
right,  and  probably  within  some  of  the  broad 
provisions  of  the  declaration  of  rights  in 
the  constitution  of  Massachusetts.  Mulvey 
r.  Boston   (Mass.),  14-349. 

Statute  prohibiting  tichet  brokerage. 
— The  Oregon  statute  prohibiting  ticket 
brokerage  is  prospective  and  not  retro- 
spective in  effect,  and  is  neither  a  law  im- 
pairing the  obligation  of  contracts  nor  an 
ex  post  facto  law.  State  v.  Thompson  (Ore- 
gon), 8-646. 

Statute  regulating  payment  of  wages. 

—  Under  a  provision  of  a  corporate  charter 
reserving  to  the  state  the  power  to  amend, 
alter,  or  repeal  the  charter  as  the  public 
good  requires,  the  legislature  has  power  to 
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require  the  corporation  to  pay  its  employees 
their  wages  in  lawful  money  each  week  to 
a,  day  not  more  than  six  days  prior  to  such 
payment,  and  such  requirement  does  not  im- 
pair any  obligation  of  the  charter  contract 
in  violation  of  the  Federal  Constitution,  es- 
pecially where  the  corporation  belongs  to  a 
class  of  corporations  clothed  with  a  public 
trust  and  discharging  duties  of  public  con- 
cern affecting  the  community  at  large.  Law- 
rence V.  Rutland  R.  Co.  (Vt.),  13-475. 

A  statute  providing  that  certain  corpora- 
tions shall  pay  the  wages  of  their  employees 
within  a  certain  time  in  lawful  money  does 
not  impair  the  constitutional  rights  of  the 
stockholders  of  a  corporation  affected  thereby, 
as  persons  who  become  stockholders  in  a  cor- 
poration must  be  considered  to  have  assented 
to  any  legislation  enacted  within  the  reserved 
power  of  the  state  to  amend  the  corporation's 
charter.  Lawrence  v.  Rutland  E.  Co.  (Vt.), 
13-475. 

b.  Franchises  as  contracts. 

Franoliise  granted  by  mnnicipal  or- 
dinance. —  The  section  of  the  Alabama  con- 
stitution which  provides  that  every  grant  of 
a  franchise  shall  remain  subject  to  revocation 
refers  to  grants  made  by  the  legislature  and 
to  revocations  by  the  legislature,  or  perhaps 
by  its  authority  of  grants  of  franchises  made 
by  that  body,  and  does  not  authorize  the 
adoption  by  the  municipality  of  an  ordinance 
revoking  a  prior  ordinance  granting  for  a 
valuable  consideration  a  franchise  for  a 
waterworks  system,  at  least  when  the  legis- 
lature has  not  attempted  to  confer  on  the 
city  council  the  power  to  revoke  such  fran- 
chise.    Weller    v.    Gadsden    (Ala.),    3-&81. 

Where  a  gas  company  accepts  a  municipal 
ordinance  granting  the  privilege  of  using  the 
streets  for  the  purpose  of  supplying  gas  to 
consumers,  a  contract  is  constituted  binding 
equally  upon  the  city  and  the  company  under 
which,  when  acted  upon,  rights  become 
vested,  and  which  cannot  be  injpaired  by 
subsequent  municipal  action.  Rushville  )". 
Rushville  Natural  Gas  Co.   (Ind.),  3-86. 

Franchise  not  purporting  to  lie  ex- 
clnsive.  —  A  contract  whereby  a  city  grants 
to  a  waterworks  company  the  right  to  con- 
struct, own,  and  operate  the  waterworks  for 
a  specified  number  of  years  does  not  exclude 
the  city  from  entering  into  competition  with 
the  compsmy  during  the  life  of  the  franchise, 
unless  it  contains  words  clearly  depriving 
the  city  of  the  right  of  competition;  and  the 
construction  and  operation  of  the  waterworks 
by  the  city  neither  impair  the  contract  not 
amount  to  taking  property  without  due  pro- 
cess of  law  or  without  just  compensation. 
Meridian  v.  Farmers'  Loan,  etc.,  Co.  (U.  S.), 
6-599. 

Ezclnsive  franchise.  —  A  valid  contract, 
whereby  a  city  grants  a  waterworks  company 
the  exclusive  right  to  supply  water  in  the 
city  for  a  definite  period,  must  be  construed 
as  excluding  the  city  itself  from  competing 
with  the  company  during  the  specified  period; 
and  when  so  construed  the  contract  is  entitled 
to   the   protection  afforded  contracts  by   the 


constitution  of  the  United  States.  Vicksburg 
V.  Vicksburg  Waterworks  Co.  (U.  S.),  6-253. 

Where  a  city  has  entered  into  a  binding 
contract  granting  the  exclusive  right  to  sup- 
ply water  to  a  waterworks  company  which 
holds  its  charter  subject  to  a  constitutional 
provision  which  so  restricts  the  right  of  al- 
teration, amendment,  or  repeal  that  "no  in- 
justice shall  be  done  to  the  stockholders," 
a  statute  authorizing  the  city  to  build  its 
own  waterworks  does  not  justify  the  city 
in  entering  into  competition  with  the  com- 
pany. Vicksburg  v.  Vicksburg  Waterworks 
Co.   (U.  S.),  6-253. 

Ordinance  fixing  rates  chargeable  by 
ivaterworks  company.  —  An  accepted  or- 
dinance which  provides  for  such  rates  "  as 
may  be  agreed  upon  between  the  consumer 
and  water  company  not  exceeding "  specified 
rates  constitutes  a  contract  by  the  city  that 
it  will  not  reduce  the  rates  below  those  speci- 
fied during  the  term  of  the  contract,  and  any 
such  attempted  reduction  thereof  by  the  city 
or  its  water  board  under  the  law  of  the  state 
impairs  the  obligation  of  this  contract. 
Omaha  Water  Co.  v.  Omaha   (U.  S.),  8-614. 

16.  Privileges  and  Immunities. 

Privilege  of  witnesses  as  to  self-crimination, 

see  Witnesses,  4  g. 
Right  to  bear  arms,  see  Weapons. 
Self-crimination   by   trying   on   garment,    see 

Criminal  Law,  6  n  (1 ) . 

Meaning  of  constitutional  provision. 

—  The  clause  of  the  Federal  Constitution  de- 
claring that  "  the  citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities 
of  citizens  in  the  several  states "  does  not 
guarantee  to  the  citizens  in  one  state,  while 
residents  there,  all  the  privileges  that  they 
would  enjoy  if  they  resided  in  another  state. 
McCarter  v.  Hudson  County  Water  Co.  (N. 
J.),  10-116. 

The  Fourteenth  Amendment  to  the  Federal 
Constitution  deals  only  with  the  rights  of 
citizens  of  the  United  States  as  such,  and  the 
privileges  and  immunities  protected  thereby 
are  those  of  citizens  of  the  United  States, 
as  distinguished  from  the  citizens  of  a  state. 
Shaw  V.  Marshalltown   (Iowa),  9-1039. 

Privilege  of  witness.  —  The  constitu- 
tional inhibition  against  compelling  a  person 
to  incriminate  himself  does  not  apply  to  a 
criminal  prosecution  wherein  the  accused  is 
not  compelled  to  testify  or  to  produce  any 
private  papers  that  would  incriminate  hini, 
and  where  no  presumption  is  indulged  or  per- 
mitted against  him  because  of  his  silence 
Cohn  V.  State   (Tenn.),  15-1201. 

Statute  prohibiting  ticket  broker- 
a,ge.  —  An  individual  has  not  an  unqualified 
right  to  sell  and  deal  in  tickets  of  a  railroad, 
and  therefore  a  statute  prohibiting  ticket 
brokerage  does  not  deprive  liim  of  the  privi- 
lege or  immunity  protected  by  the  Fourteenth 
Amendment  to  the  Federal  Constitution  a'. 
the  right  in  question  is  not  one  of  the  funda- 
mental rights  embraced  in  that  amendment 
State  J'.  Thompson   (Oregon),  8-646. 

The  Oregon  statute  prohibiting  ticket  brolv 
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erage  is  not  repugnant  to  the  provisions  of 
the  state  constitution  prohibiting  laws 
"granting  to  any  citizen  or  citizens  privi- 
leges or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citi- 
zens," nor  is  it  repugnant  to  the  provision 
of  the  Fourteenth  Amendment  to  the  Federal 
Constitution  prohibiting  laws  "  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States."  State  v.  Thomp- 
son  (Oregon),  8-646. 

Frodnction  of  documents  in  liquor 
prosecution.—  The  constitutional  guaranty 
against  compelling  a  person  accused  of  crime 
to  give  evidence  against  himself  is  violated 
by  compelling  a  druggist  to  produce  before 
the  grand  jury  prescriptions  and  statements 
on  which  he  has  sold  intoxicating  liquors, 
under  the  Indiana  statute  (Burns's  Ann.  f  ^ 
1908,  §§  8351,  8352)  providing  that  any  per- 
son not  licensed  who  shall  sell  spirituous 
liquors,  except  as  therein  provided,  shall  be 
guilty  of  misdemeanor,  except  that  none  of 
the  provisions  of  such  section  shall  apply  to 
any  licensed  druggist,  and  that  any  druggist 
may  sell  liquor  for  medicinal,  industrial,  or 
scientific  purposes  on  the  written  prescription 
of  a  physician  or  written  application  of  anj' 
other  person  stating  that  the  liquor  is  de- 
sired and  will  be  used  for  medicinal,  scien- 
tific, or  educational  purposes  only,  which  pre- 
scriptions and  statements  must  be  preserved 
by  the  druggist  for  at  least  a  year.  Since 
there  is  no  provision  authorizing  police  in- 
spection of  such  statements  and  prescriptions, 
or  requiring  them  to  be  filed  in  a  public 
office,  they  are  private  documents.  State  v. 
Pence   (Ind.),  20-1180. 

17.  LiBEBTY  OF  Speech,  Press,  and  Assem- 
blage. 

Prohibiting  publication  of  reports 
on  candidates.  —  A  statute  prohibiting  civic 
leagues  and  similar  associations  from  pub- 
lishing reports  on  candidates  or  nominees 
for  public  oflice  which  do  not  contain  the  in- 
formation on  which  such  reports  are  based, 
the  names  and  addresses  of  the  persons  fur- 
nishing such  information,  and  the  information 
furnished  by  each  of  them,  such  statute  not 
being  limited  to  reports  containing  blas- 
phemous, obscene,  seditious,  or  defamatory 
matter,  impairs  the  constitutional  guaranty 
of  freedom  of  speech.  Ex  parte  Harrison 
(Mo.).  1,5-1. 

Prohibiting  publication  of  report  of 
execution  of  death  penalty.  —  The  Min- 
nesota statute  making  it  an  offense  for  any 
newspaper  to  publish  any  account  of  the  de- 
tails of  an  execution  of  a  sentence  of  death 
beyond  the  statement  of  the  fact  that  the 
"  convict  was  on  the  day  in  question  duly 
executed  according  to  law,"  is  not  violative 
of  the  provisions  of  the  state  constitution  pre- 
serving the  liberty  of  the  press.  State  v. 
Pioneer  Press  Co.  "(Minn.),  10-351. 

Right  of  assemblage.—  The  Wisconsin 
constitution  (art.  1,  §  4),  guaranteeing  the 
right  of  the  people  to  assemble  and  consult 
for  the  common  good,  guarantees  the  right  of 
assemblage    and     of    consultation,     and    the 


primary  election  law  (Laws  1903,  a.  451) 
does  not  interfere  with  that  right,  and,  in  lieu 
of  congregating  at  caucuses  and  selecting  del- 
egates to  assemble  and  represent  them,  the 
voters  may  assemble  at  the  polls  in  different 
polling  places  and  consult  and  express  their 
choice  of  candidates,  and  the  right  of  any 
political  party  to  assemble  in  convention  and 
consult  for  the  public  good  is  unimpaired. 
State  V.  Frear  (Wis.),  20-633. 

18.  Unifobm  Opebation  of  General  Laws. 

Uniform  operation  of  criminal  statutes,  see 
Game  and  Game  Laws,  8  a  ( 2 ) . 

What  constitutes.—  A  law  which  ap- 
plies alike  to  all  the  subjects  upon  which  it 
acts,  or  a  law  which  applies  equally  to  all 
persons  or  things  within  a  legitimate  class  to 
which  alone  it  is  addressed,  is  neither  local 
nor  special,  and  does  not  violate  a  constitu- 
tional provision  requiring  laws  of  a  general 
nature  to  have  a  uniform  operation;  but  the 
classification  is  not  a  proper  one  for  distinct 
legislation  unless  it  is  founded  upon  some 
natural,  intrinsic,  or  constitutional  distinc- 
tion which  bears  some  relation  to,  or  fur- 
nishes a  cause  for,  the  particular  legislation 
embraced  in  the  statute.  Ex  parte  Sohncke 
(Cal.),  7-475. 

Municipal  ordinances.  —  An  ordinance 
is  not  invalid  if  it  operates  alike  upon  all 
persons  similarly  situated,  except  in  case  of 
those  who  acquired  contract  rights  prior  to 
its  adoption.  J.  Burton  Co.  v.  Chicago  (111.), 
15-965. 

Exception  of  agricultural  contracts. 
—  A  statute  prohibiting  the  payment  of 
wages  for  labor  by  order  or  check  not  re- 
deemable in  cash  is  not  unconstitutional  be- 
cause containing  an  exception  in  favor  of 
agricultural  contracts  or  advances  made  for 
agricultural  purposes.  Johnson,  Lytle  &  Co. 
V.  Spartan  Mills  (S.  Car.),  1-409. 

19.  Special  Legislation. 
Sales   in   bulk   act   as   class   legislation,   see 

FBAtTDDLENT    CONVEYANCES,    3    a. 

Statutes  relating  to  Indians  as  class  legisla- 
tion, see  Indians. 

Prohibition  confined  to  direct  legis- 
lation. —  The  restrictions  of  the  Pennsyl- 
vania constitution  on  special  legislation  ap- 
ply to  direct  legislation  only,  and  not  to  the 
incidental  operation  of  statutes  which  are 
constitutional  in  themselves  upon  other  sub- 
jects than  those  with  which  they  deal  di- 
rectly.    Stull  V.  Reber  (Pa.),  7-415. 

If  a  statute  relates  to  persons,  places,  and 
things  as  a  class,  and  is  neither  local  nor 
temporary,  the  mere  fact  that  its  practical 
effect  is  special  and  private  does  not  neces- 
sarily prove  that  it  violates  constitutional 
provisions  against  special  legislation.  St. 
John  V.  Andrews  Institute  ( N.  Y. ) ,  14-708. 

Laws  regulating  county  or  toimship 
business.  —  The  construction  of  a  courthouse 
by  a  county  for  county  purposes  is  eountv 
business  within  the  meaning  of  a  constitu- 
tional   provision   prohibiting   the   legislature 
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from  passing  local  or  special  law*  regulating 
"  county  and  township  business,"  and  a  stat- 
ute prohibiting  the  building  of  courthouses 
in  counties  having  a  prescribed  population 
except  upon  the  petition  of  a  specified  num- 
ber of  freeholders  is  a  regulation  of  county 
business.  Kraus  v.  Lehman  (Ind.),  15- 
849. 

Class  legislation.  —  A  statute  that  re- 
lates to  persons  or  things  as  a  class  is  a 
general  law,  and  when  conditions  reasonably 
justify  the  distinguishing  of  a  class,  and  the 
law  affects  equally  all  who  come  within  that 
class,  such  law  does  not  violate  the  constitu- 
tional provision  against  class  legislation. 
State  V.  Swagerty  (Mo.),  11-725. 

Classification  for  purpose  of  regu- 
lation.—  Assuming  that  in  enacting  a  law 
upon  a  subject  upon  which  local  or  special 
laws  are  expressly  prohibited  by  the  con- 
stitution the  legislature  may,  by  resorting  to 
a  classification,  make  a  general  law  within 
the  meaning  of  such  prohibition,  there  must 
be  reason  or  necessity  for  the  classification 
which  must  inhere  in  the  subject-matter  and 
must  be  natural  and  not  artificial,  and  the 
question  whether  the  classification  is  reason- 
able or  necessary  is  reviewable  by  the  courts. 
Kraus  v.  Lehman  (Ind.),  15-849. 

Classification  adopted  for  legislative  regu- 
lation should  have  some  just  relation  to,  or 
reasonable  basis  in,  essential  differences  of 
conditions  and  circumstances  with  reference 
to  the  subject  regulated,  and  should  not  be 
merely  arbitrary,  and  all  similarly  situated 
or  having  similar  legal  duties  and  obligations 
in  regard  to  the  subject  regulated  should  be 
included  in  one  class,  at  least  where  there  are 
no  practical  differences  that  are  sufficient  to 
legally  warrant  a  further  or  special  classifica- 
tion in  the  interest  of  the  general  welfare. 
Seaboard  Air  Line  R.  v.  Simon  (Fla.),  16- 
1234. 

The  legality  of  classification  adopted  for 
legislative  regulation  may  be  determined  with 
reference  to  the  process  of  law  provision  of  a 
state  constitution;  but  as  such  determination 
involves  a  federal  question  the  decisions  of 
the  supreme  court  of  the  United  States  con- 
trol. Seaboard  Air  Line  R.  v.  Simon  (Fla.), 
16-1234. 

Classification  according  to  popula- 
tion. —  In  a  statute  prohibiting  the  board  of 
commissioners  of  every  county  having  a  pop- 
ulation of  more  than  twenty-five  thousand 
from  contracting  for  the  construction  of  a 
new  courthouse  except  upon  the  petition  of 
five  hundred  of  the  freeholders  of  the  county, 
the  classification  according  to  population  is 
purely  arbitrary,  and  such  statute  is  there- 
fore a  special  or  local  law  within  a  constitu- 
tional provision  prohibiting  the  legislature 
f lom  passing  local  or  special  laws  " regulating 
county  and  township  business."  Kraus  v. 
Lehman  (Ind.),  15-849. 

Indiana  statute  regulating  mode  of 
payment  of  v^ages.  —  The  Indiana  stat- 
ute regulating  the  time  and  mode  of  payment 
of  wages  is  not  unconstitutional  as  special 
legislation.  Seelyville  Coal,  etc.,  Co.  v.  Mc- 
Glosson   (Ind.),  9-234. 


20.  Delegation  of  Legislative  Power. 

In  general.  —  The  entire  legislative  powor 
of  the  state  is  by  the  constitution  vested 
exclusively  in  the  legislature,  and  no  part  of 
that  power  can  be  transferred  or  delegated 
by  the  legislature  to  either  of  the  other  de- 
partments of  the  government.  State  v. 
Butler    (Me.),  18-484. 

Except  as  authorized  by  the  constitution, 
the  legislature  cannot  delegate  power  to 
make  a  law.     State  v.  Frear   (Wis.),  20-633. 

The  Wisconsin  constitution,  outside  of 
article  4,  section  22,  and  article  11,  section  3, 
empowering  the  legislature  to  confer  on 
boards  of  supervisors  powers  of  a  local  leg- 
islative character,  and  requiring  the  legisla- 
ture to  provide  for  the  organization  of  in- 
corporated cities  and  villages,  does  not  recog- 
nize any  distinction  between  general  and  local 
laws,  and  no  reason  exists  for  applying  a 
different  rule  to  a  local  law  from  that  ap- 
plicable to  a  general  law  on  the  question 
whether  either  law  shall  not  become  operative 
until  approved  by  the  people.  State  v.  Frear 
(Wis.),  20-633. 

Referendum.  —  A  referendum  on  any  gen- 
eral law  is  constitutional,  because  the  power 
to  make  the  law  is  not  thereby  delegated  to 
the  electors.    State  v.  Frear   (Wis.),  20-633. 

The  legislature  may  enact  conditional  laws 
of  a  purely  local  nature,  and  refer  the  same 
to  the  people  locally  to  decide  whether  the 
same  shall  become  effective  in  the  locality  in 
whi(ih  they  reside.  State  v.  Frear  (Wis.), 
20-633. 

Creation  of  public  office  by  governor. 
—  Section  8  of  chapter  92  of  the  Maine  Pub- 
lic Laws  of  1905,  enacting  that  "  the  gover- 
nor may,  after  notice  to  and  opportunity  for 
the  attorney  for  the  state  for  any  county  to 
show  cause  why  the  same  should  not  be  done, 
create  the  office  of  special  attorney  for  the 
state  in  such  county  and  appoint  an  attorney 
to  perform  the  duties  thereof "  is  unconsti- 
tutional and  without  any  force  of  law  for  the 
reason  that  the  creation  of  the  office  is  left 
to  the  discretion  of  the  governor  contrary  to 
the  constitution.  State  v.  Butler  (Me.), 
18-484. 

Power  to  determine  fact.  —  The  legis- 
lature of  a  state  may  designate  the  power  to 
determine  some  fact  or  state  of  things  upon 
which  a  statute  makes,  or  intends  to  make, 
its  own  action  depend.  Elwell  v.  Comstock 
(Minn.),  9-270. 

The  legislature,  though  having  no  right  to 
delegate  its  power  to  make  a  law,  can  make 
a  law  to  become  operative  on  the  happening 
of  a  certain  contingency,  or  on  the  ascertain- 
ment of  a  fact  on  which  the  law  makes  or 
intends  to  make  its  own  action  depend.  State 
V.  Frear   (Wis.),  20-633. 

Power  to  fix  rates.  —  The  New  York 
statute  enacting  that  there  shall  be  maxi- 
mum rates  for  the  charges  of  gas  and  elec- 
tric light  companies,  and  conferring  on  a 
commission  to  be  appointed  by  the  governor 
the  duty  to  investigate,  determine,  and  fix, 
upon  complaint  of  municipal  authorities  or 
consumers,  and  after  a  public  hearing,  a  rea- 
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sonable  maximum  rate  to  be  charged  in  the 
particular  case,  is  not  unconstitutional  as 
delegating  to  an  administrative  body  legisla- 
tive and  administrative  powers,  or  as  blend- 
ing legislative  and  administrative  powers  in 
the  same  officers  in  violation  of  the  provision 
of  the  Federal  Constitution  guaranteeing  to 
every  state  a  republican  form  of  government. 
Saratoga  Springs  v.  Saratoga  Gas.  etc.,  Co. 
(N.  Y.),  14^606. 

Such  statute,  in  providing  that  the  com- 
mission for  fixing  gas  and  electric  light  rates 
shall  fix  the  rates  within  the  limits  prescribed 
by  law,  refers  to  both  statute  and  common- 
law  limitations  and  thus  requires  that  the 
rates  shall  be  reasonable,  and  therefore  the 
act  is  not  objectionable  as  committing  to  an 
administrative  board  arbitrary  power  to  de- 
termine the  tariflf  of  rates.  Saratoga  Springs 
V.  Saratoga  Gas,  etc.,  Co.   (N.  Y.),  14-606. 

Such  statute,  in  providing  that  on  written 
complaint  being  made  as  to  the  illuminating 
power,  purity,  pressure,  or  price  of  gas  or 
electricity  sold  by  any  company,  the  commis- 
sion shall  investigate  the  cause  of  complaint, 
and  may  by  its  agents  and  inspectors  inspect 
the  works,  plants,  and  books  of  the  company, 
and  providing  for  a  public  hearing,  that  no- 
tice of  the  complaint  shall  be  served  on  the 
corporation  affected  thereby  and  that  both 
the  complainants  and  the  corporation  shall 
have  an  opportunity  to  be  heard  and  to  be 
represented  by  counsel,  and  giving  the  com- 
mission power  to  subpoena  witnesses,  take 
testimony,  •  and  administer  oaths  in  any  prO: 
ceeding  or  examination  instituted  before  it  or 
conducted  by  it  under  the  provisions  of  the 
act,  and  providing  that  orders  of  the  commis- 
sion on  its  own  notice  or  without  complaint 
shall  be  made  only  after  reasonable  notice  to 
the  corporation  to  prepare  its  defense  or  ob- 
jection to  the  demands  of  the  commission, 
contemplates  that  the  investigation  and  re- 
port of  agents  and  inspectors  are  to  follow 
the  filing  of  any  complaint  and  to  precede  or 
to  be  made  during  the  public  hearing,  and 
that  the  whole  proceeding  shall  assume  a 
guasi-judicial  aspect,  and  is  not  objectionable 
as  authorizing  orders  by  the  commission 
based  not  only  on  the  evidence  and  proceed- 
ings had  at  the  public  hearing  but  on  the 
esc  parte  statements  of  the  officers,  agents,  and 
inspectors  of  the  commission  which  the  com- 
pany mayhave  no  knowledge  or  opportunity 
to  controvert,  Saratoga  Springs  v.  Saratoga 
Gas,  etc.,  Co.  (N.  Y.),  14-606. 

The  provision  of  such  statute  which  em- 
powers the  appellate  division  of  the  supreme 
court  to  review  the  orders  of  the  commission 
is  not  open  to  the  objection  that  it  confers 
nonjudicial  functions  on  the  reviewing  court. 
Saratoga  Springs  v.  Saratoga  Gas,  etc.,  Co. 
(N.  Y.)   14-606. 

Power  to  determine  qualification  for 
license.  —  The  Oregon  statute  providing  for 
the  licensing  of  barbers  is  not  unconstitu- 
tional as  a  delegation  of  legislative  power 
because  it  vests  authority  in  a  board  of  ex- 
aminers to  prescribe  the  qualifications  of  bar- 
bers.    State  r.  Briggs  (Oregon),  2-424. 


21.   Statutes   Contebrinq  Judiciai,  Func- 
tions. 

Kansas  anti-tmst  act. —  A  proceeding 
before  a  court  or  judge  upon  the  application 
of  the  prosecuting  attorney  under  the  Kansas 
anti-trust  law  of  1897  to  subpoena  witnesses 
to  testify  of  their  knowledge  of  the  violations 
of  the  provisions  of  such  act  is  a  valid  exer- 
cise of  judicial  power,  and  the  procedure  is 
dvie  process  of  law  within  the  Federal  Consti- 
tution.    State  u.  Jack  (Kan.),  2-171. 

Nonjudicial  bodies.  —  Ko  provision  of 
the  Federal  Constitution  directly  or  impliedly 
prohibits  a  state  from  conferring  upon  non- 
judicial bodies  functions  of  a  judicial  nature. 
Consolidated  Rendering  Co.  v.  Vermont  (U. 
S.),  12-658. 

The  Washington  statute  making  it  unlaw- 
ful for  any  person  to  sell  railway  tickets 
unless  he  has  a  certificate  from  the  railway 
company  showing  his  authority  so  to  do  is 
not  open  to  the  objection  that,  by  empowering 
railroad  companies  to  issue  or  withhold  cer- 
tificates of  authority  at  their  own  will,  it 
delegates  to  such  companies  the  power  to 
create  crimes  and  to  say  who  are  criminals. 
In  re  O'Neill   (Wash.),  6-869. 

22.  Amendatory  Legislation. 

Modification  of  existing  laws  by  gen- 
eral statute,  —  Changes  or  modifications  of 
existing  statutes  as  an  incidental  result  of  a 
new  law  covering  the  entire  subject  are  not 
forbidden  by  section  11,  article  III,  of  the 
Nebraska  constitution.  Eaton  v.  Eaton 
(Neb.),  1-199. 

23.  Unwise,   Unjust,   or   Impolitic   Legis- 
lation. 

In  general.  —  The  constitutionality  of  a 
legislative  act  can  be  determined  only  by 
reference  to  constitutional  restraints  and  no 
statute  will  be  held  void  because  unwise  or 
imjust  in  the  opinion  of  the  court.  Block  v. 
Schwartz  (Utah),  1-550. 

If  it  is  within  the  power  of  the  legisla- 
ture to  enact  a  statute,  the  courts  will  not 
declare  the  statute  invalid  merely  because  it 
may  seem  harsh  and  imreasonable.  State  v. 
Swagerty  (Mo.),  11-725. 

It  is  for  the  legislature  to  determine  from 
time  to  time  the  occasion  and  what  laws  and 
regulations  are  necessary  or  expedient  for 
the  defense  and  benefit  of  the  people;  and 
however  inconvenienced,  restricted,  or  even 
damaged  particular  persons  and  corporations 
may  be,  such  general  laws  and  regulations 
are  to  be  held  valid  unless  there  can  be 
pointed  out  some  provision  in  the  state  or 
United  States  Constitution  which  clearly  pro- 
hibits them.  Opinion  of  Justices  (Me.), 
13-745. 

When  the  legislature  has  constitutional  au- 
lliority  to  enact  a  law  to  promote  the  public 
safety,  and  does  enact  it.  the  expediency  of 
its  enactment  is  not  to  be  passed  upon  by  the 
court.  Tn  such  ease  the  legislaturs  deter- 
mines by  the  enactment  that  the  law  is  rea- 
sonable and  necessary.  State  (•.  Mayo  (Me.), 
20-512. 
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The  reasonableness  of  a  penalty  for  the 
failure  to  perform  a  public  duty  is  primarily 
for  the  judgment  of  legislators,  and  courts 
will  not  interfere  with  the  discretion  of  the 
legislature  in  this  regard  as  long  as  it  keeps 
within  the  fair  and  reasonable  scope  of  its 
powers.  If  such  liabilities  are  considered  in- 
expedient or  illogical  the  court  cannot  say 
the  legislature  has  transcended  its  power. 
Atlantic  Coast  Line  R.  Co.  v.  Coachman 
(Fla.),  20-1047. 

Contravention  of  public  policy.  —  The 
courts  will  not  declare  a  constitutional  stat- 
ute void  as  against  public  policy,  as  a  legis- 
lative act,  if  constitutional,  declares  in  terms 
the  policy  of  the  state  and  is  final  so  far  as 
the  courts  are  concerned.  Board  of  Park 
Com'rs  V.  Diamond  Ice  Co.   (Iowa),  8-28. 

Motive  not  subject  to  judicial  in- 
qniry.  —  The  purpose  and  motive  of  Congress 
in  exercising  its  lawful  legislative  powers  is 
not  a  subject  for  judicial  inquiry.  McCray  v. 
United  States   (U.  S.),  1-561. 

Questions  relating  to  the  wisdom,  policy, 
and  expediency  of  statutes  are  for  the  legis- 
lature and  not  for  the  courts  to  determine. 
Ex.  p.  Boyce  (Nev.),  1-66. 

Statute  imposing  burden  on  trade  or 
business.  —  The  fact  that  a  statute  or  ordi- 
nance which  may  reasonably  be  regarded  as 
conducive  to  the  public  welfare  regulates  a 
trade  or  business  or  lays  some  burden  upon 
it  does  not  render  it  unconstitutional.  Indi- 
ana R.  Co.  V.  Calvert  (Ind.),  11-635. 

Regulation  under  police  power.  — 
When  any  measure  adopted  by  the  legislative 
department  of  the  state  has  a  real  and  sub- 
stantial relation  to  the  police  power,  the 
courts  may  not  vacate  the  same  upon  the 
ground  that  it  is  unreasonable  or  unwise. 
State  V.  Hyman  (Md.),  1-742. 

24.  Selt-Executing     Constitutional     Pbo- 

VISIONS. 

See  also  Change  of  Venue,  1  a;  Municipal 

CORPOEATIONS,   2. 

What  provisions  are  self-executing, 
in  general.  —  When  a  provision  of  a  con- 
stitution is  self -executing.  Newport  News  V. 
Woodward  (Va.),  7-625. 

The  provision  of  the  Virginia  constitution 
concerning  the  suspension  and  removal  of 
policemen  is  not  self-executing.  Newport 
News  V.  Woodward   (Va.),  7-625. 

Statute  prohibiting  miscegenation. 
—  A  constitutional  provision,  prohibiting 
marriages  between  white  persons  and  persons 
having  one-eighth,  or  more,  negro  blood,  is 
self-acting,  in  the  absence  of  any  other  pro- 
vision in  the  same  instrument  limiting  its 
operation.  Succession  of  Gabisso  (La.),  12- 
574. 

Initiative  and  referendum.  —  The  in- 
itiative and  referendum  provisions  of  the 
Oklahoma  constitution  are  not  self-executing, 
but  are  made  effective  by  an  act  of  the  legis- 
lature approved  April  16,  1908.  Ew  p.  Wag- 
ner (Okla.),  18-197. 

Until   the   initiative   and   referendum   pro- 
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visions  of  the  Oklahoma  constitution  were 
made  effective  by  legislation,  a  petition  for  a 
referendum  of  an  ordinance  filed  with  the 
chief  executive  officer  of  a  municipality  of 
the  first  class  was  of  no  effect.  Ex  p.  Wag- 
ner (Okla.),  18-197. 

Xlffeot  upon  prior  inconsistent  stat- 
ute.—A  constitutional  provision  is  self- 
executing  as  to,  and  propria  vigore  annuls, 
an  inconsistent  act  of  the  legislature  passed 
prior  to  its  adoption.  Monaghan  v.  Lewis 
(Del.),  10-1048. 

25.  General  Pbinciplbs  Gcveening  Deter- 
mination AS  TO  Constitutionality  of 
Statutes. 

a.  Who  may  raise  constitutional  question. 

A  litigant  who  is  not  shown  to  have  been 
prejudiced  by  the  enforcement  of  an  act  of 
the  legislature  is  not  in  position  to  assail 
such  act  on  the  ground  of  its  being  uncon- 
stitutional. Cram  v.  Chicago,  etc.,  R.  Co. 
(Neb.),  19-170. 

Who  may  question  constitutionality  of  ordi- 
nances, see  Municipal  Corporations, 
5  f  (1). 

Until  the  highest  court  of  Massachusetts 
has  decided  that  the  Massachusetts  compul- 
■ory  vaccination  law  establishes  an  absolute 
rule  that  an  adult  must  submit  to  vaccina- 
tion, though  by  reason  of  his  physical  condi- 
tion he  is  not  a  fit  subject  thereof,  the  United 
States  supreme  court  will  not  hold  such  stat- 
ute unconstitutional  at  the  instance  of  an 
adult  who  has  refused  to  obey  it,  but  who 
fails  to  show  that  he  was  not  a  fit  subject 
of  vaccination  at  the  time  of  the  refusal  to 
obey.  Jacobson  v.  Massachusetts  (U.  S.), 
3-765. 

b.  Duty  of  courts  to  maintain  constitution. 

Statute    clearly    unconstitutional.  — 

While  an  act  of  the  legislature  should  not  be 
held  unconstitutional  except  in  cases  where 
the  conflict  between  the  legislative  act  and 
the  constitution  is  clear  and  irreconcilable  by 
any  reasonable  interpretation,  yet  when  there 
is  such  a  conflict  as  in  the  case  at  bar,  the 
court  must  declare  the  act  void,  for  the 
duty  of  the  court  to  maintain  the  constitu- 
tion as  the  fundamental  law  of  the  state  is 
imperative  and  unceasing.  State  r.  Butler 
(Me.),  18-484. 

c.  Presumption  in  favor  of  constitutionality. 
See  also  Statutes,  2. 

In  general.  —  The  acts  of  the  legislature 
are  presumed  to  be  valid  until  it  is  clearly 
shown  that  they  violate  some  constitutional 
restriction.    Ex  p.  Boyce  (Nev.),  1-86. 

The  presumption  always  is  that  an  act  of 
the  legislature  is  constitutional;  and  when 
the  constitutionality  of  an  act  depends  upon 
the  existence  or  nonexistence  of  some  fact 
or  state  of  facts,  the  determination  thereof 
is  primarily  for  the  legislature,  and  the 
court?  will  ?icquiesce  in  the  legislature's  in- 
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cision  unless  it  appears  to  be  clearly  erron- 
eous.   In  re  Spencer  (Cal. ),  9^1105. 

There  are  no  limitations  upon  the  power  of 
the  legislature  in  South  Dakota  except  such 
as  are  imposed  by  the  state  and  federal  con- 
stitutions, and  no  legislative  act  should  be 
declared  unconstitutional  if  there  is  any  rea- 
sonable doubt  of  its  invalidity  and  if  it  is 
susceptible  of  any  reasonable  construction 
consistent  with  the  constitution.  In  re  Wat- 
son (S.  Dak.),  2-321. 

A  statute  should  not  be  declared  unconsti- 
tutional unless  it  clearly  runs  counter  to  the 
letter  or  the  spirit  of  some  provision  of  the 
state  or  federal  constitution.  State  v.  Frear 
(Wis.),  20-633. 

A  liberal  rule  of  construction  should  be  ap- 
plied when  the  constitutionality  of  a  statute 
is  questioned  and  every  reasonable  doubt 
should  be  resolved  in  favor  of  the  validity  of 
the  statute  assailed.  The  court  should,  in 
deference  to  the  legislative  department  of  the 
government,  uphold  a  statute  alleged  to  be 
unconstitutional,  unless  it  is  clearly  made  to 
appear  beyond  a  reasonable  doubt  that  the 
statute  is  unconstitutional.  Atlantic  Coast 
Line  R.  Co.  v.  Coachman  (Fla.),  20-1047. 

All  doubts  as  to  the  constitutionality  of  a 
statute  should  be  solved  in  its  favor.  Ex  p. 
Berry   (S.  C),  20-1344. 

Statute  in  force  for  many  years.  — 
A  state  court  will  not  declare  a  statute  un- 
constitutional unless  its  invalidity  is  clear, 
certain,  and  beyond  question,  where  the  stat- 
ute has  been  regarded  as  valid  and  has  been 
enforced  without  question  as  to  its  constitu- 
tionality by  the  court  and  other  courts  of  the 
state  for  about  fiftv  years.  Hill  v.  Tohill 
(111.),  8-423. 

Compnlsory  vaccination  act.  —  It  will 
be  presumed  that  a  state  legislature  when 
enacting  a  compulsory  vaccination  statute 
knew  of  the  theory  against  vaccination  and 
deliberately  adopted  the  opposite  theory,  and 
it  is  therefore  not  error  to  reject  an  oflfer 
to  prove  the  inadvisability  of  vaccination, 
as  the  discretion  of  the  legislature  in  adopt- 
ing the  latter  theory  will  not  be  reviewed 
by  the  courts.  Jacobson  v.  Massachusetts 
(U.  S.),  3-765. 

Statute  prohibiting  sale  of  cigarettes. 
—  That  the  Indiana  statute  prohibiting  the 
sale,  etc.,  of  cigarettes  was  not  designed  to 
apply  to  the  act  of  smoking  cigarettes,  or 
to  the  act  of  having  them  in  possession  for 
the  sole  purpose  of  smoking,  is  shown  by  the 
fact  that  if  the  statute  could  be  construed 
as  prohibiting  such  acts  it  would  be  uncon- 
stitutional as  to  persons  importing  cigarettes 
in  original  packages  for  personal  consump- 
tion, and  that  construction  would  violate  the 
rule  that  the  statute  should  be  so  construed 
if  possible  as  to  prevent  it  from  being  un- 
constitutional under  any  circumstances. 
State  V.  Lowry  (Ind.),  9-350. 

d.  Declaring  statute  unconstitutional  in  part. 

In  general.  —  A  statute  may  be  unconsti- 
tutional and  void  as  to  its  application  to  a 
part  of  its  subiect-matter,  and  valid  as  to 
other  parts.     Woods  r.  Carl  (Ark.),  .5-423. 


Independent  provisions.  —  An  unconsti- 
tutional section  of  a  statute,  if  it  is  so  inde- 
pendent of  other  sections  as  not  to  affect  their 
constitutionality,  may  be  declared  void  with- 
out invalidating  the  entire  statute.  Fite  v 
State  (Tenn.),  4-1108. 

Though  certain  sections  of  an  ordinance 
are  unconstitutional,  if  the  general  object  of 
the  enactment  is  not  affected  thereby,  a  sev- 
erable section  will  not  be  rendered  invalid 
by  the  unconstitutionality  of  the  others.  St. 
Louis  V.  Liessingf  (Mo.),  4r-112. 

Nonseparable  provisions.  —  Where  a 
statute  is  partially  unconstitutional,  and  the 
obnoxious  section  or  part  is  of  such  import 
that  the  other  sections  or  parts,  without  it, 
would  cause  results  not  contemplated  or  de- 
sired by  the  legislature,  the  entire  statute 
must  be  held  void.  State  r.  Patterson  (Fla.), 
7-272. 

Where  the  unconstitutional  provisions  of 
a  statute  are  not  separable  from  those  which 
are  valid,  in  such  a  way  as  to  raise  the  pre- 
sumption that  the  legislature  would  have 
enacted  the  valid  without  the  invalid  portion, 
the  statute  will  not  be  enforced  even  as  to 
that  portion  which  standing  alone  would  be 
valid.  Commonwealth  v.  Hana  (Mass.),  11- 
614. 

In  case  of  a  scheme  of  legislation  for  a 
particular  purpose,  created  by  the  enactment 
of  a  law  specially  referring  to  the  subject,  and 
to  other  laws  required  for  a  complete  plan, 
if  the  special  enactment  is  the  inducing  pro- 
vision and  is  unconstitutional,  the  whole  is 
inefficient.  The  matter  is  governed  by  the 
rule  that  where  a  part  of  the  law  is  uncon- 
stitiitional  and  was  the  inducement  to  the 
rest,  which  by  itself  would  not  have  been 
enacted,  the  whole  is  void.  Huber  v.  Martin 
(Wis.),  7-400. 

If  a  statute  is  unconstitutional  as  to  a 
part  so  connected  with  the  general  scope  of 
the  statute  that  it  cannot  be  separately  en- 
forced, the  whole  statute  is  invalid.  Inter- 
national Text-book  Co.  v.  Pigg  (U.  S.),  18- 
110.3. 

Penal  statutes. —A  highly  penal  statute 
must  be  declared  void  as  a  whole,  where  a 
portion  of  it  is  unconstitutional  and  the  legis- 
lative intent  cannot  be  given  effect  by  sus- 
taining and  enforcing  the  valid  portions. 
State  V.  Cudahy  Packing  Co.  (Mont.),  8- 
717. 

26.  Interpretatiost    and    Constbtjction    op 
cowstitctions. 

a.  In  general. 

Recourse  to  common  laxr.  —  In  inter- 
preting the  Federal  Constitution,  recourse 
must  be  had  to  the  aid  of  the  common  law. 
South  Carolina  v.  United  States  (U.  S.), 
4-737. 

Supplying  omissions.  —  The  courts  can- 
not supply  what  they  deem  to  be  unwise 
omissions  from  the  constitution.  State  t'. 
Frear  (Wis.),  20-633. 

Implied  provisions.  —  That  which  is  im- 
plied is  as  much  a  part  of  the  Federal  Con- 
stitution as  that  which  is  expressed.  South 
CaroUna  v,  United  States  (U.  S.),  4-737, 
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Consideration  of  changed  conditions. 

—  While  the  Federal  Constitution  is  a  writ- 
ten instrument,  the  meaning  of  which  does 
not  alter,  it  must  be  so  applied  as  to  meet 
changed  conditions  embracing  new  conditions 
which  are  within  the  scope  of  powers  in  terms 
conferred.  South  Carolina  v.  United  States 
(U.  S.),  4-737. 

Consideration  of  surrounding  facts 
and  circumstances.  —  In  construing  a  con- 
stitutional provision,  the  rule  expressio  tmiiis 
est  exchisio  alterius,  like  all  other  mere  rules 
of  construction  applied  to  ambiguous  words, 
yields  to  proof  of  surrounding  facts  and  cir- 
cumstances which  satisfactorily  demonstrates 
that  the  meaning  intended  by  the  parties  was 
different.  Nunnemacher  i\  State  (Wis.),  9- 
711. 

Provision  requiring  enactment  of 
lanrs.  —  The  provision  of  the  Nevada  consti- 
tution requiring  the  legislature  to  enact  laws" 
for  the  removal  of  public  officers  guilty  of 
malfeasance  or  nonfeasance  does  not  authorize 
the  legislature,  in  passing  such  laws,  to  dis- 
regard other  provisions  of  the  constitution 
applicable  to  the  enactment  of  laws.  Bell  v. 
First  Judicial  District  Court   (Nev.),  6-9'82. 

Declaration  of  purposes  of  civil  gov- 
ernment. —  The  general  declaration  in  the 
constitution  of  the  purposes  of  civil  govern- 
ment is  a  limitation  upon  legislative  power, 
designed,  in  part  at  least,  to  prevent  clearly 
unreasonable  enactments  restricting  natural 
rights.     State  v.  Eedmon   (Wis.),  15^08. 

V/eight  of  practical  construction  by 
administrative  officers.  —  In  case  of  an 
ambiguous  law  being  executed  by  administra- 
tive officers  as  having  a  particular  meaning 
which  is  reasonable,  such  practical  construc- 
tion is  entitled  to  more  or  less  weight,  ac- 
cording to  circumstances,  in  determining  the 
intent  of  the  lawmakers.  Where  such  prac- 
tical construction  has  obtained  uninterrupt- 
edly for  a  very  long  period,  particularly  so 
long  as  fifty  years,  it  is  entitled  to  controlling 
weight  in  determining  such  intent.  State  v. 
Frear    (Wis.),   16-1019. 

Consideration  of  contemporaneous 
judicial  decisions.  —  Where  it  appears  that 
at  the  time  of  the  adoption  of  a  constitutional 
provision  the  judicial  decisions  on  the  sub- 
ject were  uniform,  the  court  will,  in  the 
absence  of  anything  indicating  a  contrary 
view,  assume  that  the  framers  of  the  con- 
stitution intended  the  rule  of  interpretation 
then  in  vogue  to  be  applied  to  it.  Johnson  v. 
Great  Falls   (Mont.),  16-974. 

Scope,  effect  and  purpose  of  statute. 

—  In  passing  upon  the  constitutionality, 
under  the  United  States  Constitution,  of  a 
state  statute,  regard  must  be  had  to  the 
scope  and  effect  of  the  statute  and  the  results 
it  was  intended  to  accomplish,  in  ascertaining 
which  the  United  States  supreme  court  will 
follow  the  decision  of  the  state  court.  Jacob- 
son  V.  Massachusetts  ( U.  S. ) ,  3-765. 

b.  Proceedings  of  constitutional  convention. 

Right  of  courts  to  examine.  —  Courts 
are  justified  in  examining  the  proceedings  of 
the  constitutional  convention  in  order  to  de- 


termine the  meaning  of  a  doubtful  provision 
of  the  constitution.  Sanipoli  v.  Pleasant 
Valley  Coal  Co.  (Utah),  10-1142. 

u.  Contemporaneous    legislative    construction. 

Weight  and  effect.  —  Where,  under  iden- 
tical provisions  in  two  successive  stale  con- 
stitutions exempting  "  manufacturers  "  from 
license  taxation,  the  legislature  has  for  more 
than  twenty  years  imposed  license  taxes  on 
the  business  of  gas,  electric,  waterworks,  tele- 
graph, and  telephone  companies,  such  con- 
struction is  entitled  to  great  weight.  State 
1'.  New  Orleans  R.,  etc.,  Co.  (La.),  7-724. 

The  construction  given  by  the  legislature 
to  the  constitutional  provisions  dealing  with 
legislative  procedure  is,  though  not  conclusive, 
entitled  to  great  weight.  Johnson  v.  Great 
Falls   (Mont.),  16-974. 

27.  Ameistdmbnt  of  Constitutions. 

Method  of  submitting  to  electors.  — 

When  a  constitution  is  silent  as  to  the  manner 
of  submitting  a  proposed  amendment  to  the 
electors,  the  method, is  subject  to  legislative 
control,  and  a  general  statute  requiring  the 
substance  of  a  proposed  amendment  to  be 
printed  upon  the  ballot  is  not  controlling 
when  the  joint  resolution  of  the  legislature 
submitting  an  amendment  contains  explicit 
provisions  as  to  what  the  ballots  shall  eon- 
tain.  People  eaj  rel.  Board  of  Supervisors  v. 
Loomis  (Mich.),  3-751. 

Entry  on  legislative  journals.  —  A 
requirement  of  the  Michigan  constitution  as 
to  the  entry  of  a  proposed  amendment  to  the 
constitution  on  the  legislative  journals  held 
to  have  been  duly  complied  with.  People 
em  rel.  Board  of  Supervisors  v.  Loomis 
(Mich.),  3-751. 

Necessity  of  approval  by  governor. 
—  A  proposition  to  amend  the  constitution, 
when  formulated  by  the  general  assembly  in 
the  manner  prescribed  by  the  Maryland  con- 
stitution and  when  no  measures  which  are 
distinctively  and  essentially  legislative  in 
their  nature  are  appended  to  it,  does  not  re- 
quire the  approval  of  the  governor  before  it 
can  be  voted  on  by  the  people,  and  the 
governor  has  no  authority  to  veto  it.  War- 
field  V.  Vandiver   (Md.),  4-692. 

_  A  proposed  constitutional  amendment  which 
differs  somewhat  in  phraseology  from,  but 
which  is  substantially  in  compliance  with,  the 
form  required  by  law,  does  not  embody  such 
a  legislative  enactment  as  to  be  inoperative 
without  the  governor's  approval.  Warfield 
V.  Vandiver   (Md.),  4-692. 

Publication  by  governor.  —  If  the  gov- 
ernor refuses  to  publish  a  proposed  consti- 
tutional amendment  as  required  by  the 
Maryland  constitution,  mandamus  may  be 
issued  commanding  such  publication.  War- 
field  V.  Vandiver   (Md.),  4-692. 

Compliance  with  constitutional  re- 
quirements. —  A  question  submitted  as  a 
constitutional  amendment  does  not  become  a 
constitutional  amendment  unless  submitted 
and  adopted  in  accordance  with  the  pro- 
visions of  the  constitution.  Utter  v,  Moselev 
(Idaho),  18-723.  > 
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The  self-imposed  limitations  on  the  power 
of  the  people  to  amend  their  fundamental 
law  should  not  be  so  construed  as  to  defeat 
the  will  of  the  people,  plainly  expressed,  on 
account  of  a  slight  and  unimportant  failure 
to  comply  literally  with  such  limitations,  if 
the  requirements  are  suhstantially  observed. 
State  ece  rel.  Thompson  v.  Winnett  (Neb.), 
15-781. 

Where  there  has  been  a  substantial  com- 
pliance with  a  constitutional  requirement 
that  proposed  amendments  to  the  constitu- 
tion shall  be  "  published  once  each  week  in 
at  least  one  newspaper  in  each  county  where 
a  newspaper  is  published,  for  three  months 
immediately  preceding  the  next  election  of 
senators  and  representatives,  at  which  elec- 
tion the  same  shall  be  submitted  to  the  elec- 
tors for  approval  or  rejection,"  the  fact  that 
in  one  county  of  the  state  the  publication 
was  made  for  one  week  less  than  the  required 
time  will  not  invalidate  the  amendment. 
State  ex  rel.  Thompson  v.  Winnett  (Neb.), 
li5-78]. 

Voting  on  proposed  amendments.  — 
Under  the  Nebraska  constitution  the  manner 
of  voting  upon  a  constitutional  amendment 
and  the  general  conduct  of  the  election  are 
for  the  legislature  to  provide,  subject  to  the 
limitation  that  "  when  more  than  one  amend- 
ment is  submitted  at  the  same  election,  they 
shall  be  so  submitted  as  to  enable  the  elec- 
tors to  vote  on  each  amendment  separately;  " 
and  when  the  legislature  by  resolution  sub- 
mits such  question  at  a  general  election,  as 
required  by  the  constitution,  it  will  be  pre- 
sumed that  the  legislature  intends  that  the 
requirements  of  the  general  election  law  are 
to  be  observed.  State  ex  rel.  Thompson 
(Neb.),  15-781. 

It  is  not  necessary  that  the  entire  proposed 
amendment  shall  be  printed  upon  the  oflScial 
ballot.  If  enough  is  printed  upon  the  ballot 
to  identify  the  amendment  and  to  show  its 
character  and  purpose,  it  is  sufficient.  State 
ex  rel.  Thompson  (Neb.),  15-781. 

The  Nebraska  statute  of  1901  amending 
various  sections  of  the  general  election  law 
so  as  to  provide  for  counting  straight  party 
votes  when  such  party  has  indorsed  such 
amendment,  does  not  violate  the  provisions 
of  the  Nebraska  constitution  relating  to 
amendments  thereto.  It  is  within  the  power 
of  the  legislature  to  make  such  a  regulation. 
State  ex  rel.  Thompson  v.  Winnett  (Neb.), 
15-781. 

Effect  npon  existing  statutes.  —  A 
state  statute  is  not  superseded  by  a  provision 
in  a  subsequent  constitution  covering  the 
same  subject-matter,  unless  the  constitutional 
provision  is  self-executing.  Newport  News  v. 
Woodward   (Va.),  7-625. 

Conflict  betireen  contemporaneons 
amendments.  —  Where  a  section  of  the  con- 
stitution is  amended  at  the  same  time  by  two 
different  amendments  and  the  amendments 
adopted  are  directly  in  conflict,  and  it  is 
impossible  to  determine  which  should  stand 
as  a  part  of  the  constitution  or  to  reconcile 
the  same,  then  they  must  bot^^  i^\\,  Uttey  «, 
Moseley  (Idaho),  18-723. 


If,  however,  one  of  such  proposed  amend- 
ments is  not  submitted  in  accordance  with  the 
provisions  of  the  constitution  and  is  not 
adopted  or  made  a  part  of  the  constitution, 
and  the  other  amendment  is  regularly  sub- 
mitted in  accordance  with  the  provisions  of 
the  constitution  and  adopted,  then  there  can 
be  no  conflict  between  two  amendments,  and 
the  latter  will  not  fail  because  of  conflict. 
Utter  V.  Moseley   (Idaho),  18-723. 

The  rule  of  law  that  where  two  conflicting 
amendments  are  adopted  at  the  same  time, 
they  both  must  fail,  is  based  upon  the  as- 
sumption that  both  amendments  are  regularly 
submitted  and  adopted  in  accordance  with 
the  provisions  of  the  constitution  and  are 
amendments  to  the  constitution.  Utter  r. 
Moseley   (Idaho),  18-723. 

28.  Pleading  and  Pbactice. 

Admission  of  invalidity  of  law.  — '  A 

party  cannot  admit  the  invalidity  of  a  law 
by  a  failure  to  deny  the  allegation  that  the 
law  was  not  constitutionally  enacted.  Adams 
V.  Clark   (Colo.),  10-774. 

Raising  constitutional  question  by 
demurrer.  —  Where  an  action  under  the 
Federal  Employers'  Liability  Act  of  1908 
(Act  of  April  22,  1908,  e.  149,  35  St.  L.  65, 
Fed.  St.  Ann.  Supp.  1909,  p.  584)  is  brought 
in  a  state  court,  a  demurrer  to  the  complaint 
on  the  general  ground  that  the  statute  is 
unconstitutional  is  properly  sustained,  since 
the  invalid  portions  of  the  statute  are  not 
capable  of  being  separated  from  the  remainder. 
In  such  a  case  it  is  not  material  that  the 
demurrer  fails  to  specify  the  particular 
grounds  upon  which  the  constitutionality  of 
the  statute  is  attached.  Hoxie  v.  New  York, 
etc.,  R.  Co.    (Conn.),   17-324. 

Proof  wliere  question  of  fact  is  in- 
volved. —  Where  a  party  seeks  to  question 
the  constitutionality  of  a  statute,  upon  a 
ground  which  involves  a  question  of  fact,  he 
must  in  some  appropriate  way  raise  it  in  the 
trial  couVt  and  present  the  testimony  upon 
which  he  relies  to  establish  such  fact.  Vin- 
dicator Consol.  Gold  Min.  Co.  v.  Firstbrook 
(Colo.),  10-1108. 


CONSTRUCTION. 

Constitutions,  see  Constitutional  Law,  26. 

Foreign  contracts,  see  Conflict  op  Laws,  3  b. 

Particular  contracts  and  instruments  con- 
strued, see  Assignments,  2 ;  Contracts. 
3;  Covenants,  4;  Deeds,  3;  Insueance, 
3  0  (2) ;  Pleading,  2;  Wills,  8. 

Railroads,  see  Railroads,  3  b. 

Statutes,  see  Criminal  Law,  2  b;  Elections, 
2;  Statutes,  4. 

Wills,  see  Wills. 

Constructive  service,  see  Summons  and  Pro- 
cess. 

Constructive  trusts,  see  Trusts  and  Trus- 
tees. 

Written  authority  of  agent,  see  Agency,  3  a 
(1).  * 
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CONSTRUCTIVE  NOTICE. 

Becord  of  instrument  as  constructive  notice 
of  contents,  see  Recobss,  S. 

CONStTLS. 

Jurisdiction  of  state  court  in  action 
against  foreign  consul.  —  The  state  courts 
have  jurisdiction  of  civil  actions  by  citizens 
of  the  United  States  against  consuls  of 
foreign  powers.  De  Leon  v.  Walters  (Ala.), 
19-914. 

CONTAGION. 

Communication  of  contagious  diseases  by  in- 
fected cars,  see  Carbiers,  6  a   (2). 

Liability  of  landlord  for  disease  communi- 
cated by  infected  premises,  see  Landloed 
AND  Tenant,  5  h  (2). 


CONTEMPORANEOUS        PRACTICAL 
CONSTRUCTION. 

See  Statutes,  4  g. 

CONTEMPT. 

1.  Conduct     Constituting     Contempt, 

517. 

a.  Defamation  or  criticism  of  court, 

517. 

b.  Contempt  by  newspaper   publica- 

tion, 517. 

c.  Attempt  to  influence  jurors,,  518. 

d.  Kesistance    to    process    of    court, 

518. 

e.  Disobedience  of  order  or  mandate 

of  court  in  general,  518. 

f.  Disobedience     of     order     to     pay 

money,  518. 

g.  Violation  of  injunction,  518. 

h.  Disclosure   of   evidence   by  grand 

juror,  519. 
i.  Filing  of  motions,  519. 
j.  Acts  obstructive  of  justice,  519. 
k.  Contempt   in   presence    of   court, 

519. 

2.  PowEK  TO  Punish,  519. 

3.  Peoceedings  foe  Punishment,  520. 

a.  How  instituted,  520. 

b.  Parties,  520. 

c.  Sufficiency    of    affidavit    or    com- 

plaint, 520. 

d.  Right  to  jury  trial,  520. 

e.  Defenses,   521. 

f.  Evidence,   521. 

(1)  Admissibility,   521. 

(2)  Sufficiency,  521. 

g.  Costs,  521. 

4.  Purging  of  Contempt,  521. 

5.  Punishment  fob  Contempt,  521. 

6.  Review  of  Proceedings  for  Puwish- 

ment,  522. 

a.  Habeas  corpus,  522. 

b.  Writ  of  error,  522. 

c.  Appeal,  522. 

d.  Matters  and  questions  reviewable, 

522. 

7.  Disabioties  of  Person  in  Contempt, 

522. 


Appeals  in  contempt  proceedings,  see  Appeal 

AND  Error,  4  f. 
Commitment  of  bankrupt,  see  Bankruptcy, 

8. 
Commitment  of  witness  for  contempt  while 

on  witness  stand,  see  Teial,  5. 

1.  Conduct   Constituting  Contempt. 
a.  Defamation  or  criticism  of  court. 

Common-laiv  potrer  to  punish.  —  The 

Vermont  statute  ( Pub.  St.,  §  5898 )  providing 
that  any  person  who  defames  a  court  or  the 
judge  of  a  court  as  to  an  act  or  sentence 
passed  therein  shall  be  fined  in  a  certain 
amount  does  not  abrogate  the  common-law 
power  of  the  court  to  punish  for  such  a  con- 
tempt. State  V.  Hildreth  (Vt.),  18-661. 
After  final   determination   of  action. 

—  Every  citizen  has  the  right  to  comment 
upon  and  criticise  without  any  restriction  the 
rulings  of  a  judicial  officer  in  an  action  whicli 
has  been  finally  determined,  and  is  not 
answerable  therefor  otherwise  than  in  an  ac- 
tion triable  by  a  jury.  State  Board  v.  Hart 
(Minn.),  15-197. 

It  is  a  contempt  at  common  law  to  scandal- 
ize a  court  of  record  by  a  newspaper  publi- 
cation in  respect  to  its  decision  in  a  case  no 
longer  pending.  State  v.  Hildreth  (Vt. ),  18- 
661. 

Performance    of    ministerial    duties. 

—  A  court  has  no  power  to  punish  for  con- 
tempt one  who  publishes  a  libelous  article 
relating  to  the  performance  by  a  judge  of 
his  ministerial  functions.  Hamma  v.  People 
(Colo.),  15-655. 

Truth  as  justification.  —  In  a  prosecu- 
tion for  contempt  consisting  in  the  publica- 
tion of  articles  reflecting  upon  the  motives 
and  conduct  of  the  court  in  reference  to 
cases  pending  therein,  the  defendant  has  no 
right,  under  any  provision  of  the  Federal 
Constitution,  to  justify  the  publication  of  the 
articles  complained  of  by  proving  the  truth 
thereof.  Patterson  v.  Colorado  ex  rel.  At- 
torney General  (U.  S.),  10-454. 

■  b.  Contempt  by  newspaper  publication. 

Statements  calculated  to  intimidate 
witnesses.—  The  publication  of  newspaper 
articles  the  first  of  which  appears  two  days 
before  the  trial  of  a  cause  begins,  but  after 
it  has  been  set  for  trial,  which  assumes  to 
state  the  evidence  to  be  produced  upon  the 
trial  with  improper  comment  thereon,  and 
which  reflects  upon  the  parties  to  the  action 
with  an  improper  expression  of  opinion  as  to 
the  merits  of  the  controversy,  and  the  second 
of  which  is  a  full-page  illustrated  article  ap- 
pearing during  the  trial,  which  purports  to 
relate  to  what  is  transpiring  on  the  trial,  but 
which  misstates  the  occurrences  of  the  trial 
and  the  evidence,  and>  which  makes  statements 
calculated  to  intimidate  possible  witnesses  and 
comments  improperly  upon  the  case,  amounts 
to  a  contempt  of  court.  State  v.  Howell 
(Conn.),  13-501. 

Disclosing  evidence  procured  by 
atate.  —  A  publication  in  a  newspaper  rela- 
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tive  to  a  criminal  prosecution  disclosing  the 
efforts  of  the  state's  attorneys  in  the  examina- 
tion and  preparation  of  evidence  held  to  con- 
stitute a  contempt  of  court.  Globe  Newspaper 
Co.  V.  Com,  (Mass.),  3-761. 

Article  not  seen  by  court  or  jnry. — 
It  is  not  necessary,  in  order  to  constitute  a 
contempt  by  the  publication  of  articles  cal- 
culated to  interfere  with  the  fair  trial  of  a 
pending  cause  and  thus  obstruct  justice,  that 
the  articles  should  actually  reach  the  eyes 
of  the  court  or  jury.  State  v.  Howell 
(Conn.),  13-501. 

Necessity  that  canse  be  pending.  —  A 
publication  in  a  newspaper  relative  to  a  crim- 
inal prosecution  held  to  relate  to  a  pending 
cause.  Globe  Newspaper  Co.  v.  Com.  (Mass.), 
3-761. 

Necessity  of  criminal  intent.  —  It  is 
not  essential  to  a  contempt  of  court  by  the 
newspaper  publication  of  articles  improperly 
commenting  upon  a  cause  on  trial  and  tend- 
ing to  prevent  a  fair  trial  and  obstruct  the 
administration  of  justice,  that  the  publica- 
tion should  have  been  made  with  any  criminal 
intent  or  intent  to  interfere  with  the  due 
course  of  justice  in  the  disposition  of  the 
cause.     State  v.  Howell   (Conn.),  13-501. 

Truth  as  justification.—  A  newspaper 
paragraph  relative  to  a  criminal  prosecution 
disclosing  and  commenting  on  the  evidence 
is  not  justified  by  showing  that  the  state- 
ments were  true  and  that  the  publication  was 
made  without  intent  to  injure  the  parties,  to 
reflect  upon  the  dignity  of  the  court,  or  to 
interfere  with  the  administration  of  justice. 
Globe  Newspaper  Co.  v.  Com.  (Mass.),  3-761. 

c.  Attempt  to  influence  jurors. 

In  general.  —  Facts  showing  an  attempt 
to  influence  jurors  held  to  amount  to  crim- 
inal contempt.  Hurley  v.  Com.  (Mass.), 
3-757. 

Attempt  out  of  court's  presence.  — 
Under  a  statute  providing  that  any  unlawful 
interference  with  the  process  or  proceedings 
of  a  court  shall  be  a  contempt  of  the  author- 
ity of  such  court,  an  attempt,  out  of  the 
court's  presence,  to  influence  the  vote  of  a 
juror  who  is  a  member  of  the  panel  from 
which  the  jury  is  to  he  selected,  is  a  con- 
structive contempt.  State  esc  rel.  Webb  Vi 
District  Court  (Mont.),  15-743. 

d.  Resistance  to  process  of  court. 

In  general'  -^  Registanoe  wilfully  offered 
by  any  person  to  a  lawful  process  of  the 
court  is  punishable  as  criminal  contempt 
under  the  code,  but  one  cannot  be  convicted 
under  this  statute  of  the  wilful  resistance  of 
a  search  warrant  of  which  he  had  no  notice 
or  knowledge  at  the  time  the  resistance  was 
made.  State  ex  rel.  Register  v.  McGahey 
(N.  Dak.),  1-650. 

Void  search  warrant.  —  The  process  of 
the  court,  resistance  of  which  when  wilfully 
offered  is  punishable  as  a  contempt,  must  be 
a  lawful  process,  and  resistance  of  a  void 
search  warrant  is  not  punishable  as  a  con- 
tempt. State  ex  rel.  Register  v.  McGahey 
(N.  Dak.),  1-050.      • 


e.  Disobedieuce  of  order  or  mandate  of  court, 
in  general. 

Order  of  appellate  court.  — •  The  United 
States  supreme  court  has  power  to  punish  for 
contempt  a  persQn  who  has  disobeyed  one  of 
its  orders  pending  an  appeal  from  the  United 
States  circuit  court  in  a  proceeding  wherein 
the  circuit  court  has  denied  a-  petition  for 
habeas  corpus  filed  after  the  conviction  of 
the  petitioner  in  a  state  court  for  violation 
of  the  criminal  law  of  the  state,  though  the 
circuit  court  had  no  jurisdiction  to  entertain 
the  petition,  and  though  the  supreme  court 
has  no  jurisdiction  of  the  appeal.  United 
States  V.  Shipp  (U.  S.),  8-265. 

Order  made  tvlthout  jurisdiction.  — 
A  United  States  court  has  no  power  to  punish 
a  party  to  an  action  for  contempt  for  dis- 
obeying an  order  made  without  jurisdiction. 
Drew  V.  Hogan  (D.  C),  6-589. 

Suhpoena  issued  by  district  attorney. 
—  A  subpcena  issued  by  the  district  attorney 
for  the  appearance  of  a  witness  before  the 
grand  jury  is  a  mandate  of  the  court  within 
the  meaning  of  the  New  York  statute  (Code 
Civ.  Pro.,  §  8)  defining  criminal  contempts 
as  wilful  disobedience  to  or  resistance  of  a 
lawful  mandate  of  the  court.  People  ex  rel. 
Drake  v.  Andrews   (N.  Y.),  18-317. 

Advising  disobedience  of  mandate.— 
One  who  advises  a  witness  to  disobey  a  sub- 
poena duces  tecum  in  a  criminal  case  is  guilty 
of  a  criminal  contempt  defined  by  the  New 
York  statute  (Code  Civ.  Pro.,  §  8)  as  resist- 
ance wilfully  offered  to  the  lawful  mandate 
of  the  court,  and  it  is  immaterial  that  the 
witness  does  not  follow  such  advice.  People 
ex  rel,  Drake  v.  Andrews  (N.  Y.),  18-317. 

f.  Disobedience  of  order  to  pay  money. 

Order  for  payment  of  alimony.  —  It 

is  a  civil  and  not  a  criminal  contempt  for  a 
person  to  fail  to  comply  with  an  order  of  the 
court  requiring  him  to  pay  money  for  his 
wife's  support.  Perry  v.  Pernet  (Ind.),  6- 
533. 

An  imprisonment  for  contempt,  imposed  by 
a  court  of  competent  jurisdiction,  for  the  con- 
temnor's  failure  to  comply  with  an  order  of 
the  court  to  pay  money  for  his  wife's  support, 
is  not  an  imprisonment  for  debt  within  the 
meaning  of  the  Indiana  constitution.  Perry 
V.  Pernet  (Ind.),  6-533. 

Imprisonment  of  voman.  —  A  woman 
may  be  imprisoned  for  contempt  for  refusing 
to  pay  a  specific  fund  over  to  her  husband  as 
ordered  in  a  decree  granting  her  a  divorce, 
notwithstanding  the  provisions  of  the  Michi- 
gan constitution  and  statutes  prohibiting  im- 
prisonment for  debt  and  the  provision  of  the 
Michigan  statutes  that  "  no  female  shall  be 
imprisoned  on  any  process  in  any  civil  action." 
Carnahan  t'.  Carnahan  (Mich.),  8-53. 

g.  Violation  of  injunction. 

Person   not   served   iiTith   order.  —  A 

member  of  an  unincorporated  association  who 
disobeys  an  injunction  against  the  association 
and  its  members,  of  which  he  has  knowledge, 
is  guilty  of  criminal  contempt,  though  not  a 
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party  to  the  action  and  not  personally  served 
with  the  injunction  order.  People  ex  rel. 
Stearns  i'.  Marr   (N.  Y.),  3-25. 

Person  not  party  to  salt.  —  A  person 
not  a  party  to  an  injunction  may  be  pun- 
ished for  doing  the  things  enjoined,  where  he 
acted  as  the  defendant's  agent  with  knowl- 
edge of  the  injunction,  and  aided  and  abetted 
the  defendant  in  disobeying  it.  Ex  p.  Testard 
(Tex.),  20-117. 

Dissolved  tnjnnotion. — Where  a  bill  for 
an  injunction  has  been  dismissed  and  a  pre- 
liminary injunction  dissolved,  the  petitioner 
cannot  further  prosecute  the  respondent  for 
contempt  for  a  violation  of  the  dissolved  in- 
junction. Old  Dom.  Tel.  Co.  v.  Powers 
(Ala.),  1-119. 

Violation  pending  appeal. —  It  is  a 
contempt  to  disobey  a  permanent  injunction 
pending  an  appeal  from  the  decree  granting 
it,  as  the  appeal  does  not  dissolve  the  in- 
junction. Wilkinson  v.  Dunkley-Williams 
Co.  (Mich.),  7-40. 

An  appeal  having  been  taken  to  the  Ohio 
circuit  court  from  a  judgment  of  the  common 
pleas  granting  a  perpetual  injunction,  a  sub- 
sequent .violation  of  the  decree  should  be  pun- 
ished as  a  contempt  by  the  circuit  court,  the 
statute  providing  that  notwithstanding  the 
appeal  the  injunction  shall  continue  in  force 
until  suspended  by  the  circuit  court  or  two 
judges  thereof.  Menuez  v.  Grimes  Candy  Co. 
(Ohio),  11-1037. 

Injunction  improperly  granted.  — 
Where  a  court  grants  a  restraining  order 
without  requiring  the  undertaking  prescribed 
by  its  rules  as  a  condition  precedent,  the  de- 
fendants may  disobey  the  order  without  ren- 
dering themselves  liable  to  punishment  for 
contempt.    Drew  i\  Hogan  (D.  C),  6-589. 

h.  Disclosure  of  evidence  by  grand  juror. 

Disclosure   after   discharge   of   grand 

jury.—  Even  if  the  oath  of  a  grand  juror 
should  be  held  to  require  perpetual  secrecy 
on  his  part,  the  United  States  circuit  or  dis- 
trict court  is  not,  under  the  Act  of  Congress 
limiting  the  power  of  federal  courts  to  punish 
for  contempt,  authorized  to  attach  for  con- 
tempt a  grand  juror  who  discloses  evidence 
which  has  been  adduced  before  the  grand  jury, 
where  the  disclosure  does  not  occur  until  after 
the  grand  jury  has  been  discharged  from 
further  service.  Atwell  v.  United  States 
(U.  S.),  15-253. 

i.  Filing  of  motions. 

Motion  suggesting  disqualification  of 
judge.  — The  filing  of  a  motion  suggesting 
the  disqualification  of  the  judge  on  a  ground 
such  as  hia  relationship  to  a  person  directly 
interested  in  the  subject-matter  of  the  litiga- 
tion, which  does  not  reflect  on  his  integrity 
or  impartiality,  is  not  a  contempt  of  court, 
even  if  the  suggested  ground  is  not  in  law 
a  disqualification.  Johnson  v.  State  (Ark.), 
15-531. 

Vesatlous  or  dilatory  motion.  —  Un- 
less a  motion  is  presented  in  a  disrespectful 
or  contemptuous   manner  or  in  violation  of 


the  court's  orders  so  as  to  amount  to  an  ob- 
struction of  the  administration  of  justice, 
or  unless  such  motion  contains  matter  which 
of  itself  constitutes  a  contempt,  the  court 
cannot  treat  such  motion  as  contemptuous 
merely  because  it  is  thought  to  be  vexatious 
or  dilatory.    Johnson  v.  State  (Ark.),  15-531. 

j.  Acts  obstructive  of  justice. 

Murder  of  convicted  person  pending 
appeal.—  Where,  after  a  justice  of  the  su- 
preme court  of  the  United  States  has  allowed 
an  appeal  from  an  order  of  a  federal  circuit 
court  denying  a  writ  of  habeas  corpus  applied 
for  by  a  person  convicted  of  murder  in  a  state 
court  and  has  ordered  that  all  proceedings 
against  the  appellant  shall  be  stayed  pending 
the  appeal,  the  appellant  is  murdered  by^  per- 
sons who  are  unwilling  to  submit  to  the  delay 
required  for  the  trial  of  the  appeal,  the  per- 
sons participating  in  the  murder  are  guilty 
of  a  contempt  against  the  supreme  court. 
United  States  v.  Shipp  (U.  S.),  8-265. 

k.  Contempt  in  presence  of  court. 

Acts  committed  during  recess.  —  The 

action  of  the  defendant  in  a  prosecution  in  a 
town  court  for  a  violation  of  the  liquor  law, 
in  purloining  from  the  lawyer's  table  in  the 
court  room  the  bottle  of  whiskey  alleged  to 
have  been  illegally  sold  by  him,  and  which 
has  been  produced  in  court  by  the  prosecuting 
attorney  as  an  exhibit  in  the  case,  and  sub- 
stituting therefor  a  bottle  of  ginger  ale,  dur- 
ing a  recess  taken  for  the  purpose  of  procur- 
ing an  interpreter,  and  while  the  presiding 
judge  is  in  his  retiring  room  immediately  ad- 
joining the  court  room,  constitutes  a  criminal 
contempt  in  the  presence  of  the  court. 
McCarthy  v.  Hugo  (Conn.),  17-219. 

Refusal  of  ivitness  to  anstver.  —  In 
an  action  for  slander  based  Upon  statements 
alleged  to  have  been  made  by  the  defendant 
cioncerning  the  plaintiff  to  the  grand  jury  and 
to  the  district  attorney,  it  is  proper  for  the 
trial  court  to  refuse  to  punish  the  defendant 
as  for  contempt  for  refusing  to  disclose  such 
statements.    Schultz  v.  Straus  ( Wis. ) ,  7-528. 

2.    POWEB  TO  PXJNISH. 

Inherent  power  of  court.  —  Having 
given  the  ofl'ending  party  an  opportunity  to 
be  heard,  the  court  has  an  inherent  right  to 
punish  as  for  a  contempt  the  violation  of  an 
order  lawfully  made  to  maintain  its  dignity, 
authority,  and  efficiency  in  the  administration 
of  the  law.     Ex  parte  i?eville  (Fla.),  19-48. 

The  circuit  court  of  St.  Louis  was  created 
by  the  constitution  and  not  by  the  legislature, 
and  therefore  the  statute  which  provides  that 
in  contempt  cases  a  fine  shall  not  exceed  fifty 
dollars,  nor  a  term  of  imprisonment  ten  days, 
is  unconstitutional  and  void  as  applied  to 
that  court.  Chicago,  etc.,  R.  Co.  r.  Gilder- 
sleeve   (Mo.),  16-749. 

_  Committing  magistrates.  —  A  commit- 
ting_  magistrate  or  justice  of  the  peace  has 
no  inherent  power  to  punish  witnesses  for 
contempt.  Farnham  v.  Colman  (S.  Dak.), 
9-314. 
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The  South  Dakota  statutes  do  not  give  a 
committing  magistrate  power  to  punish  for 
contempt  a  witness  who  appears  and  testifies 
but  who  refuses  to  produce  papers  called  for 
by  a  subpcena  duces  tecum.  Farnham  v.  Col- 
man  (S.  Dak.),  9-314. 

Legislative  oommittees.  —  The  power 
of  a  legislative  committee  to  punish  a  witness 
for  contempt.  Ex  parte  Parker  (S.  Car.), 
7-874. 

Town  court. —Under  the  statutes  of  Con- 
necticut a  town  court  has  power  to  punish  a 
criminal  contempt  in  the  presence  of  the  court 
by  fine  and  imprisonment.  McCarthy  v. 
Hugo  (Conn.),  17-219. 

^nidge  other  than  one  making  order. 
—  Contempts  of  court  being  punished  as  of- 
fenses against  the  administration  of  justice 
and  not  as  personal  affronts  to  those  who 
exercise  judicial  functions,  it  is  not  indispens- 
able that  the  violation  of  an  injunction  should 
be  punished  by  the  judge  who  made  the  de- 
cree. Menuez  v.  Grimes  Candy  Co.  (Ohio), 
11-1037. 

Legislative  regulation  of  power.  — 
The  right  of  punishment  for  contempt  is  in- 
herent in  every  constitutional  court  having 
common-law  powers,  and  such  courts  cannot 
be  shorn  of  that  power  by  the  legislative 
branch  of  the  state  government.  Chi- 
cago, etc.,  R.  Co.  V.  Gildersleeve  (Mo.),  16- 
749. 

The  legislature  has  no  power  to  abridge, 
limit,  or  regulate,  in  any  manner  whatever, 
the  power  of  a  constitutional  court  to  punish 
for  contempt.  Chicago,  etc.,  R.  Co.  v.  Gilder- 
sleeve (Mo.),  16-749. 

3.  Peoceedings  fob  Puwishment. 
a.  How  instituted. 

Nature  of  process.  —  The  process  in  con- 
tempt proceedings  is  criminal  and  not  civil 
in  its  nature.  Carnahan  v.  Carnahan. 
(Mich.),  8-53. 

Institution  by  information.  —  Pro- 
ceedings for  the  punishment  of  contempts 
should  generally  conform  as  nearly  as  pos- 
sible to  proceedings  in  criminal  cases,  and 
when  witnesses  are  required  to  prove  the  act 
of  contempt,  it  is  proper  for  an  informing 
officer  to  bring  the  offense  to  the  attention  of 
the  court.  McCarthy  v.  Hugo  (Conn.),  17- 
219. 

Institution  by  affidavit.  —  Although  a 
grand  jury  when  in  session  and  in  attendance 
on  business  connected  with  the  court  is  an 
adjunct  or  appendage  of  the  court,  yet  it  is 
not  a  part  of  the  court  within  the  contempla- 
tion of  the  Nevada  statute  (Comp.  Laws,  § 
3556)  so  as  to  authorize  a  judge  summarily 
to  punish  an  act  committed  before  the  grand 
jury  as  an  act  committed  in  the  "  presence  of 
the  court,"  and  it  is  necessary  in  such  case 
to  proceed  against  the  offender  by  affidavit 
and  give  him  an  opportunity  to  show  cause 
why  he  should  not  be  punished.  Em  parte 
Hedden  (Nev.),  13-1173. 

Service  of  rule  to  show  cause.  —  A 
rule  to  show  cause  why  a  person  shall  not 
be    adjudged    guilty    of    contempt    must    be 


served  in  person  on  the  party  charged.    Ex  p. 
Mylius  (W.  Va.),  11-812. 

b.  Parties. 

Court  not  a  party.  —  In  contempt  pro- 
ceedings based  on  an  act  committed  outside 
the  court  room  and  out  of  the  presence  of 
the  judges,  the  court  is  not  a  party,  as  there 
is  nothing  that  affects  the  judges  in  their  own 
persons.  United  States  v.  Shipp  (U.  S.), 
8-265. 

e.  Sufficiency  of  affidavit  or  complaint. 

In  general.  —  In  the  absence  of  a  statute 
prescribing  the  form  in  which  one  accused  of 
a  contempt  of  court  must  be  charged  there- 
with, a  general  and  substantial  statement  of 
the  facts  constituting  the  alleged  contempt 
is  sufficient  to  give  the  court  jurisdiction. 
State  ex  rel.  Webb  v.  District  Court  (Mont.), 
15-743. 

In  contempt  proceedings  for  the  violation 
of  an  injunction  against  persons  having  actual 
knowledge  of  the  injunction  writ  and  its  con- 
tents, it  is  not  necessary  that  the  petitions 
and  affidavits  shall  set  out  the  charges 
against  the  alleged  contemners  with  the  same 
particularity  that  would  be  required  in  an 
indictment.     O'Brien  v.  People   (111.),  3-966. 

Allegation  of  intent.  —  In  a  contempt 
proceeding  wherein  the  intent  is  part  of  the 
act  which  is  alleged  to  constitute  a  contempt 
of  court,  as  where  it  is  alleged  that  the  pei'- 
son  charged  with  contempt  in  attempting  to 
influence  the  vote  of  a  juror  took  steps  to 
convey  the  information  to  the  juror  that  he 
would  reward  him  and  other  jurors  if  they 
would  render  a  favorable  verdict,  the  intent 
reed  not  be  alleged  specifically.  State  ex  rel. 
Webb  V.  District  Court  (Mont.),  15-743. 

Affidavit  upon  information  and  be- 
lief. —  An  affidavit  upon  information  and 
belief  is  insufficient  as  a  basis  for  constructive 
contempt  proceedings,  and  under  such  an  affi- 
davit the  court  acquires  no  jurisdiction  to 
issue  an  attachment  for  contempt.  State  ex 
rel.  Harvey  v.  Newton  (N.  Dak.),  14-1035. 

Such  want  of  jurisdiction  is  not  waived  by 
pleading  guilty  to  the  charge  thus  insuffi- 
ciently alleged.  State  ex  rel.  Harvey  v.  New- 
ton (N.  Dak.),  14-1035. 

Unverified  complaint.  —  While  an  in- 
direct contempt  is  usually  brought  to  the 
knowledge  of  the  court  by  an  affidavit  setting 
forth  the  facts,  a  formal  complaint  stating 
facts  amounting  to  an  indirect  criminal  con- 
tempt made  by  the  assistant  district  attorney, 
he  being  an  officer  of  the  court  duly  sworn 
to  the  proper  performance  of  duties,  is  n 
sufficient  basis  for  judicial  action  though  not 
verified.     Hurley  v.  Com.   (Mass.),  3-757. 

d.  Right  to  jury  trial. 

Constructive  contempt.—  The  defend- 
ants in  a  proceeding  for  constructive  con- 
tempt are  not  entitled  to  trial  by  jury. 
O'Flynn  r.  State  (Miss.),  11-530. 

Violation  of  injunction.  —In  a  proceed- 
ing to  punish  for  contempt  for  the  violation 
of  an  injunction,  the  persons  charged  with 
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contempt  are  not  entitled  to  trial  by  jury, 
notwithstanding  the  existence  of  a  statute 
providing  for  trial  by  jury  in  every  case 
where  the  judgment  is  to  be  satisfied  by  im- 
prisonment.    O'Brien  r.  People   (111.),  3-966. 

e.  Defenses. 

Inability  to  comply  with  order.  —  In- 
ability to  comply  with  an  order  of  court  is 
a  good  defense  to  a  charge  of  contempt  of 
court  in  failing  to  obey  such  order,  unless  it 
appears  that  the  person  charged  has  volun- 
tarily and  contumaciously  brought  the  dis- 
ability upon  himself.  State  ex  rel.  McLean 
V.  District  Court  (Mont.),  15-941. 

f.  Evidence. 

( 1 )   Admissibility. 

Affidavits.—  On  a  hearing  before  a  judge 
in  a  proceeding  for  contempt  for  the  violation 
of  a  restraining  order  granted  on  application 
for  an  injunction,  affidavits  are  admissible 
in  evidence  to  prove  the  fact  of  violation. 
Warner  v.  Martin   (Ga.),. 4-180. 

Knowledge  of  publication  complained 
of. —  Where  the  defendant  in  a  proceeding 
for  a  contempt  charged  to  have  been  com- 
mitted by  the  publication  in  a  newspaper  of 
articles  relating  to  a  pending  cause,  and  tend- 
ing to  interfere  with  the  administration  of 
justice  by  prejudicing  the  public  and  jury, 
offers  himself  as  a  witness  and  testifies  for 
the  purpose  of  purging  himself  of  the  con- 
tempt that  he  did  not  read  the  articles  in 
question,  and  had  no  actual  knowledge  of 
their  contents,  it  is  competent  to  ask  the  wit- 
ness on  cross-examination  to  identify  other 
similar  articles  relating  to  the  same  cause 
and  appearing  in  his  papers  prior  to  the  as- 
signment of  the  cause  for  trial,  and  to  intro- 
duce such  articles  in  evidence,  as  tending  to 
(ontradict  his  statement  that  he  had  no  knowl- 
edge of  the  articles  complained  of;  and  such 
evidence,  even  if  incompetent,  is  not  preju- 
dicial where  the  court  finds  as  a  fact  that  the 
defendant  had  no  actual  knowledge  of  the 
articles  complained  of.  State  v.  Howell 
(Conn.),  13-501. 

(2)   Sufficiency. 

Attempt  to  corrupt  jnror.  —  In  a  con- 
tempt proceeding  for  attempting  corruptly  to 
influence  the  vote  of  a  juror,  evidence  ex- 
amined and  held  to  be  sufficient  to  sustain 
the  charge.  State  ea;  rel.  Webb  v.  District 
Court  (Mont),  15-743. 

Violation  of  injunction.  —  Evidence 
held  to  establish  the  violation  of  an  injunc- 
tion restraining  interference  with  the  com- 
plainant's business  and  intimidation  of  his 
employees.     O'Brien  v.  People  (111.),  3-966. 

Corroboration  of  testimony  of  ac- 
complice. —  As  a  trial  for  contempt  is  a 
criminal  proceeding  a  statute  providing  that 
a  person  accused  of  crime  shall  not  be  found 
guilty  upon  the  uncorroborated  testimony  of 
an  accomplice  applies  to  such  a  trial.  State 
ex  rel.  Webb  v.  District  Court  (Mont.),  15- 
743. 


g.  Coats. 

Criminal  contempt.  —  In  New  York 
costs  cannot  be  awarded  in  a  proceeding  to 
punish  for  a  criminal  contempt.  People  ex 
rel.  Stearns  v.  Marr   (N.  Y.),  3-25. 

Costs  in  addition  to  fine.  —  The  costs 
in  a  proceeding  for  contempt  constitute  no 
part  of  the  fine  imposed  and  may  be  awarded 
against  the  contemner  in  addition  to  a  fine. 
Warner  v.  Martin    (Ga.),  4-180. 

4.  Purging  of  Contempt. 
Sufficiency    of     sworn     ans'wer.  —  The 

sworn  answer  of  the  defendant  in  proceed- 
ings for  constructive  contempt  does  not  con- 
clusively entitle  the  defendant  to  discharge, 
but  the  court  may  take  testimony  to  prove 
that  the  answer  is  untrue.  O'Flynn  v.  State 
(Miss.),  11-530. 

In  contempt  proceedings  in  an  appellate 
court,  where  the  contemnors  are  charged  with 
having  disobeyed  an  order  of  the  court  stay- 
ing the  proceedings  in  a  criminal  cause  pend- 
ing the  determination  of  an  appeal  taken 
therein,  the  disobedience  consisting  of  the 
participation  by  the  contemnors  by  their  per- 
sonal presence  and  by  overt  acts  in  the  mur- 
der of  the  appellant,  the  contemnors  cannot 
purge  themselves  by  denying  under  oath  that 
they  had  anything  to  do  with  the  murder. 
United  States  v.  Shipp   (U.  S.),  8-265. 

A  proceeding  to  punish  for  contempt  com- 
mitted out  of  the  presence  of  the  court,  such 
as  a  violation  of  an  injunction,  is  purely  civil 
in  its  nature,  and  the  fact  that  the  alleged 
contemnors  file  sworn  answers  which,  if  true, 
are  sufficient  to  purge  them  of  contempt, 
does  not  of  itself  entitle  them  to  discharge. 
O'Brien  v.  People  (111.),  3-966. 

5.  Punishment  foe  Contempt. 
Limitation  as  to  amount  of  fine.  —  A 

judge  of  the  superior  court  of  Georgia  has 
no  power  to  impose  a  fine  for  more  than  $200 
for  contempt  in  violating  a  temporary  re- 
straining order,  where  the  violation  is  treated 
by  the  judge  as  a  single  act.  Warner  v. 
Martin  (Ga.),  4-180. 

Commitment  for  indefinite  term.  — . 
A  commitment  for  contempt  need  not  be  for 
a  definite  term  where  the  imprisonment  is 
inflicted  as  a  means  of  compelling  the  con- 
temner to  do  some  act  ordered  by  the  court 
and  not  as  a  punishment.  Perry  v.  Pernet 
(Ind.),  6-533. 

A  commitment  for  contempt,  ordered  by  a 
court  having  jurisdiction,  is  not  rendered  ab- 
solutely void  by  the  fact  that  it  orders  im- 
prisonment for  an  indeflnite  period  instead  of 
for  the  limited  deflnite  term  prescribed  by 
statute,  though  it  may  be  invalid  as  to  the 
excess  of  the  punishment  inflicted.  Perry  r. 
Pernet   (Ind.),  6-533. 

Imprisonment  until  further  order  of 
court.-  An  order  committing  a  woman  for 
contempt  for  refusing  to  obey  a  decree  re- 
quiring her  to  pay  a  certain  fund  to  her  di- 
vorced husband  comes  within  the  provision  of 
the  Michigan  statute  permitting  the  imprison- 
ment of  a  contemnor  until  he  shall  have  per- 
formed the  act  or  duty  for  the  nonperform- 
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ance  of  which  the  contempt  proceedings  have 
been  instituted,  and  does  not  come  within  the 
pTOvisions  of  the  statute  limiting  the  dura- 
tion of  imprisonment  for  contempt  in  cases  of 
a  certain  class  for  six  months,  and  there- 
fore the  order  is  not  rendered  void  for  in- 
definiteness  by  the  fact  that  it  provides  that 
the  contemner  shall  be  imprisoned  until  the 
further  order  of  the  court.  Carnahan  v.  Car- 
nahan  (Mich.),  8-53. 

Imprisonment  in  bouse  of  correction. 
—  Under  the  Massachusetts  statutes,  con- 
tempts of  court  may  be  punished  by  impiison- 
ment  in  jail  but  not  in  a  house  of  correction. 
Hurley  v.  Com.   (Mass.),  3-757. 

Indiana  statute.  —  The  Indiana  statute 
limiting  the  power  of  courts  to  punish  con- 
tempts does  not  apply  to  proceedings  to  pun- 
ish civil  contempts.  Perry  i\  Pernet  (Ind.), 
6-533. 

Texas  statutes.—  A  statute  providing 
that  disobedience  to  an  injunction  may  be 
punished  by  imprisonment  until  the  defend- 
ant purges  himself  of  his  contempt  in  such 
manner  and  form  as  may  be  directed  by  the 
court  or  judge  (Rev.  St.  Tex.,  art.  3013)  does 
not  conflict  with  another  provision  (art. 
3011)  that  disobedience  to  an  injunet'on  may 
be  punished  as  a  contempt  the  punishment 
for  which  is  limited  (art.  1101)  to  a  fine  of 
one  hundred  dollars  and  imprisonment  not 
exceeding  three  days.  The  court  may  proceed 
under  either  provision.  Ex  parte  Testard 
(Tex.),  20-117. 

Discharge  from  custody.  —  Where  a 
person  has  been  committed  for  contempt  for 
failing  to  obey  an  order  of  the  court  re- 
quiring him  to  pay  money  for  his  wife's  sup- 
port, the  court  has  power  to  discharge  him 
from  custody  upon  his  showing  that  his  fail- 
ure to  pay  the  money  since  the  commitment 
is  due  to  his  actual  inability  to  do  so.  Perry 
V.  Pernet   (Ind.),  6-533. 

6.  Review  of  Pboceemngs  fob  Punishment. 

a.  Habeas  corpus. 
Improper  unless  judgment  is  void.  — 

A  person  committed  to  jail  for  contempt  will 
not  be  released  on  habeas  corpus,  unless  the 
judgment  of  the  commitment  is  absolutely 
void,  as  the  habeas  corpus  proceeding  is  a 
collateral  attack  on  the  judgment  of  commit- 
ment.    Perry  v.  Pernet  (Ind.),  6-533. 

b.  Writ  of  error. 
Criminal  contempt.  —  Under  the  Massa- 
chusetts statutes,  a  sentence  to  punishment 
for  a  distinctively  criminal  contempt  is  a 
judgment  in  a  criminal  case  which  may  be 
reviewed  upon  a  writ  of  error.  Hurley  v. 
Com.  (Mass.),  3-757. 

Where  one  has  been  found  guilty  of  con- 
tempt of  court  in  the  Massachusetts  superior 
court,  a  writ  of  error  lies  to  that  court  from 
the  supreme  judicial  court  to  correct  alleged 
errors  in  the  proceedings.  Globe  Newspaper 
Co.  V.  Com.  (Mass.),  3-761. 

0.  Appeal. 
Civil  contempts.  —  There  is  a  distinction 
between  criminal  contempts  and  those  which 


are  civil  in  their  nature,  and  it  is  well  settled 
that  an  appeal  will  lie  in  cases  of  civil  con- 
tempt. Jastram  r.  McAuslan  (E.  I.), 
17-320. 

Judgments  punishing  ticket  brokers  for 
contempt  committed  by  disobeying  temporary 
injunctions  forbidding  them  to  deal  in  the 
return-trip  portions  of  railroad  tickets  are 
civil  in  nature,  and  under  the  Missouri  stat- 
utes are  appealable  as  judgments  in  civil 
cases.     State  v.  Bland  (Mo.),  3-1044. 

Indirect  contempt.  —  The  Missouri  stat- 
ute held  to  give  no  right  of  appeal  from  a 
conviction  for  indirect  contempt  in  disobey- 
ing an  order  in  a  pending  civil  suit,  which 
conviction  is  had  upon  a  verified  complaint 
filed  by  the  plaintiff's  counsel  in  such  a  suit 
informing  the  court  that  said  order  has 
been  disobeyed.  State  v.  Bland  (Mo.),  3- 
1044. 

Remedy  by  appeal  ezolusiTc.  —  Er- 
rors committed  by  the  court  in  a  contempt 
proceeding  can  be  reviewed  and  corrected  only 
on  appeal.     Perry  v.  Pernet  (Ind.),  6-533. 

d.  Matters  and  questions  reviewable. 

Sufficiency  of  bill  for  injunction.  ^ 

On  an  appeal  from  a  conviction  for  contempt 
for  violation  of  an  injunction,  the  contemner 
cannot  question  the  sufficiency  of  the  bill 
unless  it  is  so  defective  as  to  render  the  order 
granting  the  injunction  void.  O'Brien  v.  Peo- 
ple (111.),  3-966. 

Exercise  of  discretionary  power.  — 
The  power  to  punish  for  contempt  is  a  dis- 
cretionary power,  and  when  fairly  exercised 
in  a  case  within  the  jurisdiction  of  the  court 
is  not  reviewable.  In  re  Consolidated  Render- 
ing Co.  (Vt.),  11-1069. 

Judgment  rendered  on  a  hearing  before  a 
judge  in  a  proceeding  for  contempt  for  a  vio- 
lation of  an  injunction  will  not  be  disturbed 
by  the  supreme  court,  unless  the  judge  has 
grossly  abused  the  sound  discretion  vested  in 
him  in  such  cases.    Warner  v.  Martin  (6a.), 

4r-180. 

Harmless  admission  of  irrelevant 
evidence.  —  Where  on  a  hearing  before  a 
judge  in  a  proceeding  for  contempt  for  the 
violation  of  an  injunction  irrelevant  evidence 
is  admitted  over  the  objection  of  the  person 
upon  trial,  such  error  is  not  a  cause  for  re- 
versing a  judgment  against  him,  where  his 
case  is  not  injuriously  affected  and  there  is 
admissible  evidence  to  warrant  the  judgment. 
Warner  v.  Martin  (Ga.),  4^180. 

7.  DiSABrLiTiEs  OF  Pebson  in  Contempt. 

Stay   of   proceedings   in   action.  —  A 

plaintiff  in  contempt  of  court  is  not  entitled 
to  proceed  with  the  trial  of  his  case  against 
the  defendant  as  a  matter  of  right.  Camp- 
bell V.  Justices  (Mass.),  2-462. 


CONTEST. 

Contesting  nominations,  see  Elections,  4,  1. 
Right  to   public   office   pending   contest,   see 
PiTBijc  Officers,  5  a. 
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CONTINGENT   CLAIMS. 

Eight  of  holder  of  contingent  claim  to  set 
aside  fraudulent  conveyance  by  debtor, 
see  Fraudulent  Conveyances,  4  a. 


CONTINGENT   FEES. 

See  Attobkey  akd  Client,  5  b. 

CONTINGENT   REMAINDEKS. 

See  Eemaindebs. 

CONTINGENT   WILLS. 

See  Wilis,  8  a  ( 8 ) . 

CONTINUANCES. 

See  Criminal  Law,  6  d. 

Defective  deposition  as  ground  for  contin- 
uance, see  Depositions,  7. 

Eight  to  speedy  trial  vi^aived  by  consent  to 
continuance,  see  Criminal  Law,  6  c  ( 1 ) . 

When  properly  refused.  —  Where  the 
affidavit  to  a  motion  for  continuance  on  the 
ground  of  the  absence  of  a  witness  fails  to 
state  what  efforts  have  been  made  to  pro- 
cure the  attendance  of  the  witness  or  to  pre- 
pare for  trial  in  respect  to  the  point  to  which 
the  testimony  of  such  witness  relates,  and  it 
appears  that  the  party  asking  for  the  con- 
tinuance has  made  no  preparation  whatever 
to  meet  the  case  which  the  complaint  advised 
him  would  be  presented,  the  motion  is  prop- 
erly denied.  State  ex  rel.  Hallam  v.  Lally 
(Wis.),  15-242. 

Abuse  of  discretion.  —  No  abuse  of  dis- 
cretion by  a  trial  court  in  refusing  to  grant  a 
continuance  for  the  defendant  is  made  to  ap- 
pear by  a  showing  that  four  days  before  the 
date  set  for  trial  the  plaintiffs  were  allowed 
to  amend  their  complaint,  possibly  changing 
the  cause  of  action,  but  without  exception  by 
the  defendant,  and  that  the  defendant  had  an 
opportunity  to  take  the  deposition  of  the  wit- 
ness whose  absence  was  made  the  basis  of 
the  motion  for  a  continuance,  and  would  not 
say  that  the  testimony  of  such  witness  was 
other  than  cumulative.  Creek  v.  Aberdeen 
(Wash.),  12-370. 

It  is  not  an  abuse  of  discretion  for  the 
trial  judge  to  deny  the  defendant's  motion 
for  continuance  based  on  the  ground  of  the 
sickness  of  two  of  his  witnesses,  where  the 
defendant  has  previously  been  granted  two 
continuances,  one  of  them  on  the  ground  of 
the  sickness  which  is  made  the  basis  of  the 
present  motion,  and  the  court  allows  the 
substance  of  the  testimony  expected  from  the 
absent  witness  to  go  to  the  jury  as  the 
evidence  they  would  give  if  present,  and  no 
showing  is  made  as  to  the  probable  duration 
of  the  illness  of  the  witness.  Heirs  v.  At- 
lantic Coast  Line  R.  Co.  (S.  Car.),  9-1114. 

CONTINUING   GUARANTY. 

See  Guaeantt,  1. 


CONTINUING  INJURY. 

Maintaining    of    disorderly    house,    see    Dis- 
orderly Houses. 


CONTRABAND   OF  WAR. 

Se6  International  Law. 

CONTRACTORS. 

Building  contractor's  bond  as  contract  of 
guaranty  and  indemnity,  see  Guar- 
anty, 1. 

Employment  of  convict  labor,  see  Master  and 
Servant,  1  a. 

Independent  contractors,  see  Independent 
Contractors. 

Insurable  interest  in  building,  see  Insurance, 
5  d  (1). 

Liability  of  contractor  for  injuries  to  owner's 
servants,  see  Negligence,  3. 

Liability   of   municipality   for   negligence   of 

contractor  repairing  streets,  see  Streets  and 

HlGETWAYS,    7    b, 

CONTRACTS. 

1.  Nature  and  Form,  524. 

2.  Elements,  525. 

a.  Persons    capable    of    contracting, 

525. 

b.  Offer  and  acceptance,  525. 

c.  Mutuality   of   obligation,   526. 

d.  Consideration,  526. 

3.  Construction    and    Interpretation, 

526. 

a.  In  general,  526. 

b.  Proof  of  business  custom  or  usage, 

528. 

c.  Liquidated    damages    or    penalty, 

528. 

d.  Duration  of  contract,  529. 

e.  Particular  contracts,  529. 

4.  Validity,  529. 

a.  In  general,  529. 

b.  Contracts  in  violation  of  statute, 

530. 

c.  Contracts    to    procure   legislation, 

d.  Contracts  relating  to  judicial  pro- 

ceedings, 530. 

e.  Contracts   relating   to   public   ser- 

vice or  officers,  530. 

f.  Contracts  for  suppression  of  bid- 

ding, 531. 

g.  Gambling  contracts,  531. 

h.  Contracts  for  purchase  of  editorial 
comment,  531. 

i.  Contracts  for  purchase  of  counter- 
feit money,  531. 

j.  Contracts    to    procure    return    of 
stolen  property,  531. 

k.  Contracts   impossible  of  perform- 
ance, 531. 
1.  Contracts  for  custody  of  child,  531. 

m.  Contracts  furnishing  incentive  for 
crime,  532. 

n.  Usurious  contracts,  532. 

o,  Building  contracts,  532. 
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p.  Contracts  for  corporate  officer  for 

personal  benefit,  532. 
q.  Effect  of  invalidity,  532. 

5.  Pebfobmance,  533. 

a.  Waiver,  533. 

b.  Breach  or  abandonment,  533. 

(1)  Acts     constituting    breach, 

533. 

(2)  Remedies  for  breach,  534. 

(3)  Waiver  of  breach,  534. 

(4)  Excuses     for     nonperform- 

ance, 534. 

(5)  Abandonment,  535. 

6.  Avoidance  foe  Fkaxjd,  535. 

7.  Actions,  535. 

a.  In  general,  535. 

b.  Parties,   535. 

c.  Pleading,  536. 

d.  Condition  precedent  to   recovery, 

536. 

e.  Defenses,  537. 

f.  Evidence,  537. 

g.  Instructions,  537. 
b.  Damages,  538. 

See  Accord  and  Satisfaction;  Arbitration 
and  Award;  Compeomise  and  Settle- 
ment; Counties;  Insurance;  Sales; 
Vendoe  and  Purchaser. 

Accounting  in  respect  to  illegal  contracts,  see 
Agency,  2. 

Affreightment  contracts,  see  Ships  and  Ship- 
ping, 2. 

Agreements  relating  to  patents,  see  Patents,  2. 

Alteration,  see  Alteration  of  Instruments. 

Ante-nuptial  agreements,  see  Husband  and 
Wife,  2  a. 

Assignability,   see  Assignments,   1   b. 

Authority  of  agent  to  make  contracts,  see 
Agency,  3  a  (2). 

Breach  of  contract  as  ground  for  rescission, 
see  Cancellation  and  Rescission,  1. 

Breach  of  contract  distinguished  from  stat- 
utory liability,  see  Limitation  op  Ac- 
tions, 3. 

Cancellation  of  contracts,  see  Cancellation 
and  Rescission. 

Changed  conditions  as  affecting  liability  on 
contracts,  see  Sales,  4  d  ( 1 ) . 

Character  of  property  determined  by  agree- 
ment, see  Fixtures,  4. 

Contract  of  agency,  see  Agency,  1  a. 

Convict  labor,  see  Convicts. 

Criminal  liability  for  breach  of  contract,  see 
Constitutional  Law,  3. 

Effect  of  agreement  to  execute  mortgage,  see 
Mortgages  and  Deeds  of  Tbust,  2. 

Effect  of  corporate  charter,  see  Corpora- 
tions, 3  b. 

Effect  of  ticket  of  admission  to  place  of  pub- 
lic amusement,  see  Theatres  and  Pub- 
lic Resorts,  2. 

Employment  of  servants,  see  Master  and 
Servant,  1. 

Exemption  from  jury  duty  as  contract  right, 
see  Jury,  3. 

Exemption  from  taxation  by  contract  with 
municipality,  see  Taxation,  12. 

Grant  of  franchise  to  gas  company  as  con- 
tract, see  Gas  and  Gas  Companies,  2. 

Illegal  conditions  in  bonds,  see  Bonds,  3. 


Impairment   of   obligation   of  contracts,   see 

CONSTITUTIONjUi  ]jAW,    15. 

Implied  contract  to  pav  for  services  rendered, 
see  Work  and  Labor. 

Indemnity  contracts,  see  Indemnity. 

Inducing  breach  of  contract,  see  Conspibacy, 
2;  Interference  with  Contract  Rela- 
tions, 1. 

Interference  with  contract  relations,  see 
Labor  Combinations. 

Intermarriage  between  parties  to  contract,  see 
Husband  and  Wife,  2  i. 

Irrigation  contracts,  see  Irrigation. 

Liability  of  infants  on  contracts,  see  In- 
fants, 2. 

Liberty  of  contract,  see  Constitutional  Law. 

Limitation  of  actions  by  contract,  see  Limi- 
tation OF  Actions,  9. 

Mandamus  to  determine  contract  rights,  see 
Mandamus,  2  a. 

Marriage  as  a,  contract,  see  Marriage,  1  a. 

Married  women's  contracts,  see  Husband  and 
Wife,  1  a. 

Municipal  contracts,  see  Municipal  Corpora- 
tions, 7. 

Oral  contracts,  see  Frauds,  Statute  of,  8. 

Oral  modification  of  written  contract,  see 
Frauds,  Statute  of,  1  b. 

Place  of  contract,  see  Conflict  of  Laws,  3  a. 

Power  of  oflScers  and  agents  to  bind  corpora- 
tions, see  Corporations,  7. 

Proof  of  contract  to  marry,  see  Breach  of 
Promise  of  Marriage. 

Purchase  and  sale  of  land,  see  Vendor  and 
Purchaser. 

Railroad  contracts,  see  Railroads,  4. 

Release  of  liability  for  injuries  to  servant,  see 
Master  and  Servant,  3  k. 

Removal  by  contract  of  state  restrictions  on 
riparian  rights,  see  Waters  and 
Watercourses,  3  b  ( 1 ) . 

Restraining  performance  of  illegal  contracts 
by  municipalities  and  public  officers,  see 
Injunctions,  2  d. 

Revival    of    expired    contract,    see    Frauds, 

Statute  of,  4  d  (1). 
Sales    of    standing    timber,    see    Logs    and 

Lumber. 
Sales  of  stock,  see  Corporations,  8  b  (4). 
Set-off  of  claim  for  breach  of  contract,   see 

Set-Off  and  Counterclaim,  1  a. 
Severable   contracts   by    agent,    see   Agency, 

3g  (1). 
Specific   performance   of   contracts,   see   Spe- 
cific Peefoemance. 
State  contracts,  see  States,  9. 
Statute  of  frauds  not  applicable  to  executed 
contracts,    see    Frauds,    Statute    of, 
4  b   (6). 
Stipulation   as   to   time   of   performance,   see 

Time. 
Time  for  removal  of  fixtures,  see  Fixtures, 

6  c   (2). 
Waiver  of  privilege,  see  Witnesses,  3d  (7). 

1.  Nature  and  Form. 

In  general.  —  A  promise,  to  be  enforce- 
able, must%e  based  on  a  consideration,  and  it 
must  be  put  in  such  form  as  to  be  available 
under  the  rules  relating  to  contracts  and  the 
admission  of  evidence;  and  such  promise,  so 
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far  as  it  relates  to  the  future,  can  be  en- 
forced as  a,  promise  only  under  the  general 
rules  governing  contracts.  Adams  v.  Gillig 
(N.  Y.),  20-910. 

Parol  or  in  writing.—  A  contract  of 
employment  between  a  dentist  and  his  assist- 
ant, which  is  partly  in  writing,  in  the  shape 
of  letters  and  telegrams,  and  partly  in  parol, 
is  a  parol  contract.  Turner  v.  Abbott 
(Tenn.),  8-150. 

An  oral  restrictive  covenant,  or  any  oral 
promise  to  do  or  to  refrain  from  doing  some- 
thing affecting  the  real  estate  about  which  a 
written  contract  is  executed  between  the 
parties,  will  not  be  enforced,  because  the 
entire  agreement  between  the  parties  is 
deemed  to  be  merged  in  the  writing.  Adams 
V.  Gillig   (N.  Y.),  20-910. 

2.  Elements. 
a.  Persons  capable  of  contracting. 

Capacity  to  contract,  see  also  Bnxs  and 
Notes,  3. 

Insanity  as  affecting  liability  on  contract,  see 
Insanity,  5. 

Intoxication  as  affecting  contractual  liability, 
see  Drunkenness  and  Intoxication, 
3  a. 

Law  governing  capacity  of  parties,  see  Con- 
flict OF  Laws,  3  c  (3). 

Contractnal    capacity    of   deaf   mute. 

—  A  deaf  mute  is  not  regarded  in  law  as  a 
person  non  compos  mentis,  but  is  capable  of 
entering  into  a  valid  contract  if  shown  to 
have  sufficient  mental  capacity.  Alexier  v. 
Matzke  (Mich.),  14-52. 

b.   Offer  and"  acceptance. 
Acceptance  of  bids,  see  Auctions  and  Attc- 

TIONEEBS. 

Acceptance  of  contract  of  insurance,  see 
Benevolent  or  Beneficial  Associa- 
tions, 3. 

Acceptance  of  offer  of  reward  as  constituting 
contract,  see  Rewards. 

Acceptance  of  subscription,  see  Subscrip- 
tions. 

In  general.  —  Where  a  written  offer  to 
sell  certain  goods  at  a  stated  price  is  orally 
accepted,  the  law  implies  a  promise  to  receive 
and  pay  for  the  goods,  and  the  offer  to  sell 
is  not  unenforceable  as  unilateral  or  without 
consideration.  Bailey  v.  Leishman  ( Utah ) , 
13-1116. 

A  memorandum  containing  an  offer  to  sell 
certain  goods,  and  signed  by  the  party  making 
the  offer,  but  not  showing  on  its  face  that  the 
minds  of  the  parties  met  in  respect  to  its 
terms,  must  be  supplemented  by  proof  of _  an 
acceptance  of  the  offer  made.  Bailey  v.  Leish- 
man  (Utah),  13-1116. 

What  acceptance  sufficient.  —  In  order 
to  conclude  a  binding  contract  by  the  ac- 
ceptance of  an  offer,  the  offer  must  be  ac- 
cepted substantially  as  made.  Frahm  v.  Met- 
ealf  (Neb.),  13-312. 

The  fact  that,  in  accepting  a  proposed  con- 
tract  by    letter,    a    party    stipulates    for    a 


further  minor  condition,  does  not  invalidate 
the  contract,  although  such  letter  is  not  re- 
plied to,  where  the  parties  enter  on  perform- 
ance as  though  such  condition  had  been  ac- 
cepted, and  continue  such  performance  for 
several  years.  McKill  v.  Chesapeake,  etc., 
E.  Co.   (U.  S.),  20-1097. 

Under  an  option  contract  for  the  sale  of 
certain  notes  and  the  assignment  of  a  certain 
decree,  which  provides  that  an  option  may  be 
accepted  by  paying  a  certain  sum  in  person 
to,  or  by  depositing  said  sum  in  a  named 
bank  to  the  credit  of,  the  one  granting  the 
option,  there  is  a  sufficient  acceptance  of  the 
option  by  an  offer  to  deposit  the  prescribed 
sum  at  the  designated  bank;  and  the  offer  to 
deposit  is  none  the  less  a  sufficient  tender  be- 
cause coupled  with  a  demand  upon  the  bank 
for  the  delivery  of  the  notes  and  the  assign- 
ment of  the  decree.  O'Donnell  v.  Chamber- 
lain (Colo.),  10-931. 

Where,  in  an  action  to  enforce  a,  claim 
against  the  estate  of  a  deceased  person  for  a 
part  interest  in  the  business  conducted  by 
the  deceased  at  the  time  of  his  death,  it  ap- 
pears that  the  deceased  some  years  prior  to 
his  death,  having  a  stock  of  goods  worth  ap- 
proximately $10,000,  had  proposed  to  the 
plaintiff  by  letter  that  if  the  plaintiff  would 
go  with  him  to  a,  certain  place  where  he 
wished  to  take  his  stock  of  goods  and  open 
a  store,  and  remain  with  him  until  he  should 
be  able  to  draw  $10,000  from  the  concern  be- 
sides keeping  up  the  stock  and  paying  per- 
sonal and  store  expenses,  he  would  pay  the 
plaintiff,  who  was  to  use  his  best  endeavor 
to  make  the  store  the  "  greatest  possible  suc- 
cess," a  stated  sum  of  salary,  and  at  the 
time  he  could  draw  the  $10,000  from  the  busi- 
ness, he  would  give  the  plaintiff  a  one-fourth 
interest  in  the  store,  as  additional  compen- 
sation for  his  services,  and  that  the  plain- 
tiff went  with  deceased,  complying  in  all  re- 
spects with  the  terms  of  the  proposition  until 
the  time  the  deceased  died,  such  facts  show 
an  acceptance  by  the  plaintiff  of  the  propo- 
sition made  by  the  deceased  not  only  as  to 
the  salary  to  be  paid  but  as  to  the  prom- 
ised one-fourth  interest  in  the  business.  Ott 
V.  Boring  (Wis.),  11-857. 

Oral  acceptance  of  written  offer.  —  A 
memorandum  containing  an  offer  to  sell  cer- 
tain goods,  and  designating  the  parties,  the 
quantity  offered  for  sale,  the  price  to  be  paid 
therefor,  and  the  conditions  and  place  of  de- 
livery, is,  upon  proof  of  oral  acceptance  of  the 
offer,  sufficiently  specific  to  sustain  an  action 
for  the  breach  of  the  offer  made.  Bailey  r. 
Leishman  (Utah),  13-1116. 

Time  and  place  of  acceptance.  — 
When  an  offer  is  made  by  one  person  to 
another,  the  minds  of  the  parties  meet  and 
the  contract  is  deemed  to  be  concluded  the  mo- 
ment the  telegram  or  letter  of  acceptance  is 
duly  sent  or  posted  by  the  acceptor,  provid- 
ing the  offer  is  accepted  within  a  reasonable 
time  and  before  the  acceptor  has  knowledge 
or  notice  of  its  withdrawal;  and  the  contract 
is  concluded  at  the  place  whence  the  accept- 
ance is  sent.  Burton  v.  United  States  ( U.  S. ) , 
6-362. 
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Mistake  as  avoiding  contract.  —  Wherfe 
there  is  a  mistake  that  amounts  to  a  mutual 
misunderstanding,  or  that  on  its  face  ii  so 
palpable  as  to  place  a  person  of  reasonable 
intelligence  upon  his  guard,  there  is  no  meet- 
ing of  the  minds  of  the  parties  and  no  con- 
tract. Cunningham  Mfg.  Co.  v.  Botograph 
Co.   (D.  C),  13-1147. 

c.  Mutuality  of  obligation. 

What  snfficient.  —  A  written  contract, 
signed  by  both  parties,  whereby  the  defend- 
ant appointed  the  plaintiffs  its  executive 
agents  for  a  definite  term  to  sell  fish  at  an 
agreed  commission,  and  the  plaintiffs  obli- 
gated themselves  to  use  their  best  efforts  to 
sell  such  fish,  in  pursuande  of  which  the 
plaintiffs  in  fact  performed  the  services  and 
incurred  expenses  in  introducing  and  vending 
the  fish,  is  not  invalid  for  want  of  mutuality 
of  the  obligation.  An  action  for  damages  will 
lie  upon  breach  of  such  contract  without 
cause.  Emerson  v.  Pacific  Coast,  etc-,  Pack' 
ing  Co.   (Minn.),  6-973. 

d.  Consideration. 

Promise    to    pay   debt    discharged    in    bank- 
ruptcy,  see  BANKRtlPTCT,  16. 

Promise  of  remuneration  for  services 
to  be  performed.  —  A  promise  of  remuner- 
ation for  services  to  be  performed  makes  a 
valid  consideration  for  a  contract.  Rowan 
V.  Hull   (W.  Va.),  2-884. 

Mntnal  benefits  to  be  derived.  —  The 
benefit  to  be  derived  by  each  pa.rty  to  a,  con- 
tract furnishes  a  sufficient  consideration  for 
it.     Rowan  v.  Hull   (W.  Va.),  2-884. 

Promise  to  refrain  from  doing  act. 
—  To  constitute  a  mere  promise  to  refrain 
from  doing  an  act  a  consideration  sufficient 
to  support  a  contract,  an  advantage  must  ac- 
crue therefrom  to  the  promisee  or  a  loss  or 
disadvantage  must  be  sustained  by  the  prom- 
isor.    Anderson  v.  Nystrom  (Minn.),  14-54. 

Promise  not  to  present  claims  against 
estate.  ~  A  promise  to  make  the  estate  of  a 
deceased  person  no  trouble  in  the  matter  of 
attempting  to  enforce  claims  against  it,  where 
the  claims  are  barred  by  the  statute  of  limi- 
tations and  the  estate  is  insolvent,  does  not 
constitute  a  sufficient  consideration  for  a 
promissory  note  given  by  the  heirs  of  the  de- 
ceased person.  Anderson  v.  Nystrom  ( Minn. ) , 
14^54. 

Acceptance  of  benefits  under  con- 
tract.— The  acceptance  of  benefits  under  a 
contract  which  will  impose  consent  to  all  the 
obligations  arising  from  such  acceptance 
must  be  Voluntary  and  with  knowledge  of  the 
facts,  and  payment  to  the  agent  does  not  con- 
stitute such  voluntary  acceptance  unless  the 
agent  was  authorized  to  accept  such  payment. 
Halsell  V.  Renfrew  (Okla.),  2-286. 

Services  rendered  under  unenforce- 
able contract.  —  Services  rendered  under 
an  agreement  which  is  not  enforceable  because 
it  is  not  in  writing,  as  required  by  the  Stat- 
ntfe  of  frauds,  furnish  a  suffidient  considera- 
tion to  support  a  subsequent  written  promise 


to    pay    for    the    services.      Muir    v.    Kane 
(Wash.),  lfl-1180. 
Promise  to  one  for  benefit  of  another. 

—  If  a  person,  for  a  consideration  moving  to 
him  from  another,  agi'^e's  to  pay  that  or  any 
other's  debt  to  a  third  person,  the  law,  at 
once,  operating  upon  the  acts  of  the  imme- 
diate parties  to  the  transaction,  supplies  the 
essentials  of  privity  between  such  person  and 
such  third  person,  establishing  binding  don- 
tractural  relations  between  them,  even  though 
such  thii'd  person  is  a  strangei"  to,  and  has  no 
knowledge  of,  the  transaction.  Fanning  r. 
Murphy   (Wis.),  5-435. 

A  stipulation  pour  autrui  under  the  Louis- 
iana code  may  result  from  implication. 
Allen,  etc.,  Mfg.  Co.  v.  Slireveport  Water- 
works Co.   (La.),  2-471. 

Privilege  of  naming  child.  —  The 
privilege  of  naming  a  child,  granted  by  the 
child's  parents,  is  a  valuable  consideration 
suificient  to  support  a  contract  for  the  bene- 
fit of  the  child,  and  rests  on  such  privity 
between  the  parents  and  the  child  as  to 
enable  the  child  to  ratify  the  transaction  and 
enforce  the  contract  in  its  favor.  Freeman  v. 
Morris  (Wis.),  11-481. 

Injstrument  under  seal.  —  Want  of  con- 
sideration is  not  a  valid  defense  to  an  action 
upon  a  sealed  instrument.  Glymer  t\  Groff 
(Pa.),  14-256. 

Substitution  of  ne-nr  promise  for  old. 

—  Where  a  contractor  who  has  entered  into  a 
working  contract  encounters  difficulties  in  the 
work  which  are  substantial,  unforeseen,  and 
not  within  the  contemplation  of  the  parties, 
and  on  that  account  refuses  to  complete  the 
contract,  and  the  other  party  promises  to  pay 
him  extra  compensation  if  he  will  complete 
the  contract,  the  new  promise  becomes  sub- 
stituted for  the  original  contract  and  is  en- 
forceable although  there  is  no  express  rescis- 
sion of  the  original  contract.  Lini  v.  Schuck 
(Md.),  14-495. 

Extension  of  option  without  addi- 
tional consideration.—  An  oral  extension 
of  the  time  for  the  enforcement  of  an  option 
contract  given  without  a  consideration  is 
merely  a  parol  offer  to  sell  and  may  be  with- 
drawn at  any  time  before  acceptance.  Cum- 
mins r.  Beavers  (Va.),  1-986. 

3.    CONSTBTJCnOlN^   AND   iNTERPEETAtrON. 

a.  In  general. 

Rules  and  principles  of  law  appli- 
cable. —  All  contracts  are  to  be  construed  in 
the  light  of  the  rules  and  principles  of  law 
applicable  to  the  subject-matter  of  the  trans- 
action, and  those  rules  and  principles  control 
the  rights  of  the  parties,  except  where  the 
contract  discloses  an  intention  to  depart 
thereffSm.  Haugen  v.  Sundseth  (Minn.), 
16-259. 

Construction  against  party  prepar- 
ing.—* A  written  contract  should,  in  case  of 
doubt,  be  interpreted  against  the  party  who 
has  drawn  it  up.  Canada  Glue  Co,  v.  Qali- 
bert  (Can.),  18-791. 

^Practical  construction  by  parties.  — 
Practical   construction  placed  by  the  parties 
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in  interest  upon  doubtful  or  ambiguous  terms 
in  a  contract  will  exercise  a  great  and  some- 
times a  controlling  influence  in  determining 
the  construction  to  be  placed  thereon  by  the 
courts.     Burton  c.  Douglass   (Wis,),   18-7.S4. 

Where  a  business  established  in  a  certain 
city  is  sold  under  a  contract  which  provides 
that  the  vendor  shall  not,  for  a  period  of  ten 
years,  engage  in  a  similar  business  in  that 
city  "  or  vicinitj',"  and  within  a  few  months 
after  the  sale  the  vendor  establishes  a  similar 
business  at  two  different  villages,  each  about 
six  miles  from  the  city  in  question,  and  the 
vendee,  with  full  knowledge  of  such  action  on 
the  part  of  the  vendor,  makes  no  objection 
thereto  for  upwards  of  four  years,  although 
in  the  meantime  he  objects  to  the  proposed 
establishment  by  the  vendor  of  a  similar  busi- 
ness in  the  city  itself  and  threatens  to  bring 
suit  on  that  account,  the  actions  of  the  re- 
spective parties  will  be  treated  as  a  practical 
construction  of  the  word  "  vicinity "  as  not 
embracing  the  villages  in  question,  and  an  in- 
junction will  not  be  granted  to  restrain  the 
vendor  from  carrying  on  his  business  in  such 
villages.     Burton  i).  Douglass  (Wis.),  18-734. 

Parol  agreement  as  to  meaning  of 
words  used.  —  It  seems  that  parol  evidence 
is  admissible,  in  an  action  on  a  written  con- 
tract, for  the  purpose  of  showing  that  prior 
to  the  execution  of  the  contract  the  parties 
thereto  substantially  agreed  on  the  meaning 
of  an  ambiguous  word  occurring  in  the  con- 
tract as  drafted.  Such  evidence  does  not 
alter  or  add  to  the  written  contract,  but 
simply  goes  to  show  what  the  parties  meant 
when  they  used  the  word  in  question.  Bur- 
ton V.  Douglass  (Wis.),  18-734. 

Contract  partly  oral  and  partly  in 
writing.  —  When  a  contract  is  partly  written 
and  partly  oral,  the  written  and  oral  parts 
must  be  construed  together  in'  determining 
what  the  whole  contract  expresses.  Ameri- 
can Mercantile  Exchange  v.  Blunt  (Me.),  10- 
1022. 

Several  instruments  executed  at  same 
time.  —  Instruments  executed  at  the  same 
time,  by  the  same  parties,  for  the  same  pur- 
pose, and  in  course  of  the  same  transaction, 
are,  in  the  eye  of  the  law,  one  instrument, 
and  will  be  read  and  construed  together  as  if 
they  were  as  much  one  in  form  as  they  are 
in  substance.  Myrick  v.  Purcell  (Minn.), 
5-148. 

Disregard  of  grammatical  construc- 
tion. —  While  a  court,  in  construing  a  con- 
tract, will  give  due  force  to  the  grammatical 
arrangement  of  the  clauses,  it  will  disregard 
the  grammatical  construction  if  it  is  at  vari- 
ance with  the  intent  of  the  parties  as  indi- 
cated by  the  contract  as  a  whole.  Beadle  r. 
Sage  Land,  etc.,  Co.  (Mich.),  6-53. 

Constrnction  emasculating  contract. 
—  A  construction  that  will  completely  emas- 
culate a  clause  of  a  contract  will  not  be 
adopted  if  any  other  reasonable  construction 
is  admissible.  State  ex  rel.  Davis  v.  Morten- 
sen  (Neb.),  5-291. 

Natural  meaning  of  language.  —  In 
an  action  on  a  note  against  persons  whoj  in 
consideration  of  the  transfer  to  them  of  all 


the  assets  of  a  bank,  have  assumed  all  its 
liabilities  aggregating  a  specMed  sum,  the 
defendants  cannot  escape  liability  on  the  note 
because  it  was  not  included  in  the  estimate 
of  the  sum  of  the  bank's  liabilities.  Moore 
T.  First  National  Bank  (Colo.),  12-268. 

Words  having  definite  legal  meaning. 

—  When  words  or  terms  having  a  definite 
legal  meaning  and  effect  are  knowingly  used 
in  a  written  instrument  the  parties  thereto 
will  be  presumed  to  have  intended  such  words 
or  terms  to  have  their  proper  legal  meaning 
and  effect,  at  least  in  the  absence  of  any  con- 
trary intention  appearing  in  the  instrument. 
Langley  v.  Owens  (Fla.),  11-247. 

Intention  and  understanding  of 
parties.—  When  a  written  contract  is  un- 
certain or  ambiguous,  the  court  may  ascertain 
and  give  effect  to  the  mutual  intention  and 
understanding  of  the  contracting  parties. 
American  Soda  Fountain  Co.  v.  Gerrer 
(Okla.),  2-318. 

The  question  whether  a  contract  is  of  such 
a  character  as  to  require  the  personal  service 
of  all  the  joint  contractors  in  its  performance, 
or  whether  it  is  to  be  terminated  by  the  death 
of  one  of  them,  is  to  be  determined  by  a  con- 
struction of  the  contract  itself  and  depends 
on  the  intention  of  the  parties.  Babcock  v. 
Farwell  (111.),  19-74. 

Surrounding  facts  and  circumstances. 

—  The  rule  stated  as  to  the  construction  of 
an  ambiguous  or  obscure  contract  by  the  aid 
of  extraneous  evidence  of  the  surrounding 
facts  and  circumstances.  L'Engle  T:  Scottish 
Union,  etc.,  Ins.  Co.  ( Fla. ) ,  5-748. 

A  contract  between  a  manufacturer  and  his 
commission  merchants,  whereby  the  manufac- 
turer agreed  to  guarantee  the  merchants 
"against  all  losses  from  failures,  for  and 
in  consideration  of  the  sum  of  one  per  cent, 
upon  the  net  amount  of  their  sales  for "  a 
specified  year,  construed,  and  held  to  show 
that  in  view  of  its  terms  and  of  previous 
dealings  between  the  parties,  the  parties  con- 
templated that  the  merchants  should  eom- 
tinue  their  commission  business  and  continue 
to  accept  and  sell  the  manufacturer's  goods 
during  the  whole  of  the  specified  year.  Wil- 
son c.  Wernwag  (Pa.),  10-649. 

Consideration  of  preliminary  nego- 
tiations. —  In  construing  a  written  contract, 
preliminary  negotiations  between  the  parties 
may  be  considered  for  the  purpose  of  deter- 
mining their  meaning  and  intention,  but  not 
to  vary  or  contradict  the  plain  terms  of  the 
instrument.  Chicago  Auditorium  Assoc,  r. 
Corporation  of  Fine  Arts  Bldg.  (III.),  18-253. 

In  construing  a  lease  written  options  pre- 
ceding the  execution  of  the  lease  afford 
some  light  in  ascertaining  the  understanding 
and  meaning  of  the  parties  and  may  be  con- 
sidered for  that  purpose.  Chicago  Auditor- 
rium  Assoc,  v.  Corporation  of  Fine  Arts 
Bldg.  <I11.),  18-253. 

ContimgencieB  not  provided  for.  —  A 
party  entering  into  a  contract  to  furnish  a. 
certain  article  or  commodity  must  express 
in  the  contract  a  contingency  against  which 
he  desires  to  be  protected,  and  failing  to  do 
so,  he  cannot  show,  in  the  absence  of  fraud 
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or  mistake,  that  his  absolute  contract  is  only 
a  conditional  engagement.  Covington  v. 
Kanawha  Coal,  etc.,  Co.    (Ky.),  12-211. 

A  contract  to  pay  the  expenses  of  another's 
education  at  a  certain  institution,  which  con- 
templates payments  "  for  the  next  four 
years,"  does  not  bind  the  person  who  assumes 
the  obligation  to  pay  the  expenses  of  a  fifth 
year,  notwithstanding  the  fact  that  soon  after 
the  person  for  whose  benefit  the  contract  is 
made  enters  upon  his  course  it  is  discovered 
that  he  cannot  complete  the  course  in  four 
years.     In  re  Youngerman  (la.),  15-245. 

Implied  covenants.—  One  who  under- 
takes to  accomplish  a  certain  result  by  im- 
plication agrees  to  supply  all  the  means  neces- 
sary thereto.  Vogt  v.  Schienebeck  (Wis.), 
2-814. 

Question  for  court. —  The  construction 
of  the  words  in  a  written  contract  is  gen- 
erally for  the  court.  If  the  words  are  am- 
biguous, the  meaning  intended  may  be 
gathered  by  the  aid  of  parol  or  other  extrinsic 
evidence,  and  if  the  words  are  used  in  a 
sense  peculiar  to  some  special  calling  or  trade, 
the  custom  which  has  given  the  words  their 
extraordinary  meaning  may  be  shown  by 
parol.  Rochester  German  Ins.  Co.  v.  Peaslee- 
Gaulbert  Co.  (Ky.),  9-324. 

The  meaning  and  legal  effect  of  a  promise 
in  writing  to  pay  money  should  be  deter- 
mined by  the  court  on  an  inspection  of  the 
writing  itself  as  executed,  and  the  intention 
of  the  maker  in  so  executing  it  should  be 
gathered  from  the  terms  of  the  writing  itself 
where  there  is  no  ambiguity  or  fraud  in  the 
execution.     Langley  v.  Owens  (Fla.),  11-247. 

When  a  written  instrument  is  complete 
within  itself  and  is  not  ambiguous  or  uncer- 
tain in  its  meaning,  the  intention  of  the 
maker  and  the  legal  effect  of  the  terms  used 
in  the  instrument  should  be  determined  by  the 
court  from  an  inspection  of  the  instrument 
itself;  and  a  plea  averring  that  the  inten- 
tion of  the  maker  differs  from  the  legal  effect 
of  the  terms  used  in  executing  the  written 
instrument  is  demurrable.  Langley  v.  Owens 
(Fla.),  11-247. 

Where  there  is  no  conflict  in  the  evidence 
as  to  what  the  terms  of  a  contract  actually 
were,  its  interpretation  is  for  the  court. 
Freeman  v.  Hedrington  (Mass.),  17-741. 

b.  Proof  of  business  custom  or  usage. 

For    irhat    purpose    admissiUe,    —    A 

custom  among  tobacco  dealers  to  accept 
checks  in  payment  for  tobacco  sold  in  large 
lots  may  be  shown,  not  for  the  purpose  of 
varying  the  contract  but  as  interpreting  its 
terms.     Hughes  v.  Knott  (N.  Car.),  3-903. 

When  not  admissible.—  In  the  absence 
of  an  agreement  to  the  contrary,  the  usage 
or  custom  of  a  particular  business  will  enter 
into  and  form  a  part  of  a  contract  made  by 
persons  engaged  in  such  business  and  those 
dealing  with  them  with  knowledge  of  such 
usage  or  custom;  but  proof  of  usage  or  cus- 
tom is  never  admissible  to  give  interpretation 
to  a  contract  inconsistent  with  its  language. 
Savage  v.  Salem  Mills  Co.    (Ore.),  10-1065. 

A  custom  of  trade  or  business  does  not  by 


implication  become  a  part  of  a  written  con- 
tract, when  there  is  a  distinct  provision  in 
the  writing  expressly  denying  the  right 
claimed  under  the  custom.  Vardeman  v.  Mu- 
tual L.  Ins.  Co.  (Ga.),  5-221. 

A  written  contract,  clear  and  unequivocal 
in  its  terms,  by  which  one  party  agrees  to 
furnish  the  other  all  the  coal  the  latter  shall 
require  between  certain  dates,  at  specified 
prices,  cannot  be  varied  or  contradicted  by 
parol  evidence  of  a  local  custom  that  con- 
tracts of  that  nature  are  made  subject  to  a 
strike  at  the  mine  from  which  the  coal  con- 
tracted for  is  to  be  shipped.  Covington  v. 
Kanawha  Coal,  etc.,  Co.  (Ky.),  12-311. 

Question  of  law  or  fact.— 'In  an  action 
for  a  salesman's  commissions  under  a  con- 
tract to  pay  certain  commissions  on  speci- 
fied amounts  of  sales,  it  cannot  be  declared 
as  a  matter  of  law  that  according  to  a  custom 
among  traveling  salesmen  and  their  employ- 
ers, the  words  "  sales,"  "  sell,"  and  "  sold  " 
have  acquired  a  meaning  that  includes  the 
soliciting  of  sales  which  the  employer  ac- 
cepts and  fills,  and  that  such  words  in  the 
contract  in  question  were  used  and  intended 
in  that  sense  by  the  parties.  Schultz  v.  Ford 
(Iowa),  12-428. 

c.  Liquidated  damages  or  penalty. 

In  general.—  When  the  sum  stipulated 
in  a  contract  to  be  paid  upon  a  breach  thereof 
is  to  be  regarded  as  liquidated  damages,  and 
when  as  a  penalty.  Stony  Creek  Lumber  Co. 
V.  Fields  (Va.),  1-242. 

Building  contract.-  A  stipulation  in  a 
building  contract  that  the  contractor  "will 
forfeit "  a'  specified  sum  for  every  day  elaps- 
ing between  the  time  prescribed  for  the  com- 
pletion of  the  contract  and  the  time  it  is 
actually  completed  will  be  enforced  as  a  stipu- 
lation for  liquidated  damages,  where  the  evi- 
dence and  all  the  circumstances  surrounding 
the  making  of  the  contract  show  clearly  that 
both  parties  understood  that  they  were  stipu- 
lating for  damages  likely  to  result  from  the 
default,  and  not  for  a  penalty  or  forfeiture 
as  such,  and  the  sum  agreed  to  be  paid  is  not 
out  of  proportion  with  the  probable  and  pre- 
sumable damage,  notwithstanding  the  con- 
tract uses  the  words  "will  forfeit"  instead 
of  "will  pay."  Western  Gas  Construction 
Co.  V.  Dowagiac  Gas,  etc.,  Co.  (Mich.), 
10-224. 

Whether  a  stipulation  in  a  building  con- 
tract fixing  the  damages  for  delay  in  the  com- 
pletion of  the  building  at  a  certain  sum  per 
day  is  to  be  taken  literally  so  as  to  exclude 
recovery  of  the  actual  damages  suffered,  is 
to  be  determined  by  the  intention  of  the 
parties;  and,  applying  certain  well  estab- 
lished tests,  if  it  appears  that  the  stipulated 
damages  are  not  largely,  if  at  all,  in  excess 
of  the  actual  damages  reasonably  to  be  antici- 
pated from  the  standpoint  of  the  parties  at 
the  inception  of  the  contract,  as  the  probable 
result  of  a  breach  of  it,  and  that  the  charac- 
ter of  the  building  is  such  as  to  render  the 
actual  damages  caused  by  delay  in  its  com- 
pletion difficult  if  not  impossible  of  ascertain- 
ment with  any  reasonable  degree  of  certainty. 
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the  contract  provision  as  to  damages  A\ill  be 
enforced  literally.  Davis  r.  La  Crosse  Hos- 
pital Assoc.    (Wis.),  1-950. 

IiOgging  eontraot.  —  A  provision  in  a 
logging  contract  that  a  part  of  the  considera;- 
tion  shall  be  reserved  till  the  contract  is  com- 
pleted, is  to  be  regarded  as  reserving  a  pen- 
alty or  security  for  the  completion  of  the 
work  and  not  as  liquidated  damages.  Stony 
Creek  Lumber  Co.  v.  Fields  (Va.),  1-242. 

Iiiquor  dealer's  liond.  —  In  an  action 
by  the  state  of  New  Hampshire  for  breach  of 
the  bond  of  a  licensed  dealer  in  intoxicating 
liquors,  the  sum  named  in  the  bond  must  be 
considered  as  liquidated  damages  and  not  as 
a  penalty.     State  v.  Corron  (N.  H.),  6-486. 

d.  Duration  of  contract. 

A  contract  between  the  owner  of  a  tract  of 
coal  laud  and  a  railroad  company,  by  which 
the  landowner  agrees  to  develop  mines  on  his 
land  to  a  stated  capacity,  and  the  company 
agrees  to  build  a  branch  line  to  the  mines  and 
to  purchase  the  coal  produced  at  the  ruling 
price  of  a  certain  other  coal,  which  contains 
no  provision  as  to  its  duration,  is  not  ter- 
minable at  the  will  of  one  party,  but  is  per- 
manent so  long  as  the  stipulated  production 
is  maintained,  unless  sooner  terminated  by 
consent  of  both  parties.  McKell  v.  Chesa- 
peake, etc.,  E.  Co.  (U.  S.),  20-1097. 

e.  Particular  contracts. 

Bnlldlng  contract.  —  A  provision  in  a 
building  contract  whereby  the  architect  is 
made  the  agent  and  representative  of  the 
owner  in  superintending  the  work  under  the 
contract,  does  not  confer  any  authority  upon 
the  architect  to  bind  the  owner  by  an  oral 
order  for  extra  work,  contrary  to  a  provision 
in  the  contract  requiring  such  order  to  be  in 
writing.     Bannon  v.  Jackson   (Tenn.),  17-77. 

Where  at  the  time  of  a  payment  to  a  build- 
ing contractor,  under  a  building  loan  agree- 
ment between  the  owner  of  the  premises  to 
be  improved  and  a  third  person,  the  owner 
consents  that  the  lender  shall  retain  a  com- 
mission, and  also  the  amount  paid  for  insur- 
ance and  attorney's  fees,  out  of  the  payment, 
such  items  are  properly  chargeable  against 
the  owner  and  in  favor  of  the  lender  on  a 
subsequent  accounting  between  the  parties; 
but  the  owner  is  not  properly  chargeable,  on 
such  accounting,  with  the  amount  of  an  ad- 
vance payment  made  by  the  lender  to  the 
contractor  without  his  knowledge  or  consent. 
Tice  V.  Moore  (Conn.),  17-113. 

A  provision  in  a  building  contract  that  "  no 
new  work  of  any  description  done  on  the 
premises,  or  any  work  of  any  kind  whatso- 
ever, shall  be  considered  extra,  unless  a  writ- 
ien  order  for  the  same  shall  have  been  given 
to  the  contractors  by  the  architects,  and  their 
signature  obtained  thereto,"  must  be  con- 
strued as  requiring  a  written  order  for  all 
extra  work,  which  order  must  be  given  before 
the  work  is  performed  and  not  afterwards. 
Bannon  i\  Jackson  (Tenn.),  17-77. 

Purchase  of  mining  products.  —  Cor- 
respondence between  a  railroad  company  and 
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a  landowner  con.sidered  and  held  to  constitute 
a  present  contract  by  the  railroad  company 
to  purchase  coal  mined  from  the  land,  whether 
mined  by  the  landowner  personally  or  by  his 
lessees.  McKell  v.  Chesapeake,  etc.,  E.  Co. 
(U.  S.),  20-1097. 

Contract  not  to  engage  in  similar 
business.  —  The  word  "  vicinity "  has  no 
fixed  meaning  in  law.  Used  in  some  connec- 
tions it  may  mean  a  very  trifling  space,  while 
used  in  others  it  may  mean  a  distance  of 
many  miles.  Where  a  contract  for  the  sale 
of  a  business  established  in  a  certain  city 
provides  that  the  vendor  shall  not  engage  in 
a  similar  business  in  that  city  "  or  vicinity," 
it  will  be  presumed  that  the  intention  was 
to  prevent  the  vendor  from  materially  de- 
preciating the  value  of  the  good  will  of  the 
business  sold  by  entering  into  competition 
with  the  vendee  for  trade  naturally  tributary 
to  such  business  as  established  in  the  city  in 
question;  but  what  constitutes  a  breach  of 
the  contract  must  depend  upon  the  circum- 
stances of  the  particular  case.  Burton  v. 
Douglass  (Wis.),  18-734. 

4.  Validity. 
a.  In  general. 

Contracts  between  physician  and  patient,  see 

Physicians  and  Surgeons,  5. 
Contracts  relating  to  probate  and  contest  of 

wills,  see  Wills,  7  o. 
Contracts  to  devise  or  bequeath  property,  see 

Wills,  1. 
Contracts   with   unlicensed   pawnbrokers,   see 

Pawnbrokers. 
Limitation   of   liability   of   railroad   for    fire 

caused  by   locomotives,   see   Eailboads, 

7  c  (7). 
Sunday  contracts,  see  Sundays  and  Holidays, 

2. 
Surrender  or  restriction  of  municipal  powers, 

see  Municipal  Coepobations,  7  d. 

Freedom  of  contract.  —Public  policy  re- 
quires that  raeii  of  full  age  and  competent 
understanding  shall  have  the  utmost  liberty 
of  contracting,  and  that  their  contracts  when 
entered  into  freely  and  voluntarily  shall  be 
held  sacred  and  shall  be  enforced  by  courts  of. 
justice.  Allen  Mfg.  Co.  r.  Murphy  (Can.), 
20-657. 

As  a  general  rule  a  contract  should  not  be 
declared  invalid  as  against  public  policy  un- 
less the  corrupt  or  dangerous  tendency  clearly 
and  unequivocally  appears  upon  its  face,  or 
is  necessarily  inferred  from  the  matters  which 
are  expressed  therein.  Cole  i\  Brown-Hurley 
Hardware  Co.   (Iowa),  lfi-846. 

Determination  of  public  policy.  — 
The  public  policy  of  the  state  or  nation  must 
be  determined  exclusively  by  its  constitution, 
laws  and  judicial  decisions.  Zeigler  r.  Illiiwiis 
Trust,  etc..  Bnnk  (111.),  19-127. 

Hard  bargain.  —  The  fnct  that  a  bargain 
is  a  hard  one  does  not  entitle  a  party  to  be 
relieved  therefrom  who  fairly  and  voluntarily 
assumes  it.  Southington  r.  Southington 
Water  Co.   (Conn.).  13-411, 

Restraint  of  marriage.  —  Contracts  in 
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restraint  of  marriage,  or  which  tend  to  induce 
the  separation  of  husband  and  wife,  are,  on 
the  broad  gi-ounds  of  public  policy,  utterly 
void.    Appleby  v.  Appleby    (Minn.),   10-563. 

Where  an  ante-nuptial  contract  contains  a 
provision  that  in  consideration  of  a  contem- 
plated marriage  and  the  release  and  relin- 
quishment by  the  intended  husband  of  all  his 
rights  and  interests  in  and  to  the  property 
and  estate  of  the  intended  wife,  she  shall 
provide  from  her  estate  after  her  death  an 
annuity  for  him  so  long  as  he  shall  remain 
unmarried,  the  provision  is  not  a  condition 
in  restraint  of  marriage,  but  one  limiting  the 
duration  of  the  income,  terminable  at  the 
voluntary  election  of  the  husband.  Appleby 
v.  Appleby  (Minn.),  10-563. 

Marriage  brokerage.  —  A  contract  for 
reward  to  assist  a  person  in  getting  married 
by  means  of  introductions  to  persons  of  the 
opposite  sex  is  a  marriage  brokerage  contract 
and  illegal,  and  money  paid  thereunder  may 
be  recovered  in  spite  of  part  performance  of 
the  contract  by  the  other  party  thereto.  Her- 
mann V.  Charlesworth   (Eng.),  1-691. 

Contract  partly  illegal.  —  A  contract 
for  the  performance  of  several  items  in  con- 
sideration of  a  single  and  lump  sum,  is  not 
severable,  and  if  any  one  or  more  of  the 
items  to  be  performed  is  unlawful  the  entire 
contract  is  void.  Hughes  v.  Mullins  ( Mont. ) , 
13-209. 

b.  Contracts  in  violation  of  statute. 

Penal  statnte.  —  A  contract  made  in 
direct  violation  of  a  statute  providing  a  pen- 
alty for  the  violation  thereof  is  illegal  though 
the  contract  is  not  in  express  terms  prohibited 
or  pronounced  void.  Pinney  v.  First  Nat, 
Bank   (Kan.),  1-331. 

ESect  of  snlisequent  statute.  —  When 
any  material  part  of  an  entire  contract  which 
was  legal  when  made  becomes  illegal  by  rea- 
son of  a  statute  subsequently  enacted,  such 
contract  is  thereby  wholly  terminated  as  soon 
as  the  statute  takes  effect,  although  the  time 
specified  in  the  contract  for  its  performance 
has  not  then  fully  expired.  American  Mer- 
cantile Exchange  v.  Blunt  (Me.),  10-1022. 

While  it  is  true  that  a  contract  which  was 
legal  at  its  inception  may  become  illegal  by 
a  subsequent  statutory  enactment,  yet  it  does 
not  follow  that  acts  done  under  the  contract 
before  the  enactment  of  the  statute  are  illegal. 
In  such  a  case  the  statute  puts  an  end  to  the 
contract  and  no  recovery  can  be  had  thereon 
for  nonperformance  after  the  time  when  the 
contract  is  thus  terminated.  American  Mer- 
cantile Exchange  Co.  r.  Blunt  (Me.),  10-1022. 

c.  Contracts  to  procure  legislation. 

Specific  performance  of  a  contract  to  sell 
land  will  not  be  decreed  at  the  suit  of  the 
purchaser  where  part  of  the  consideration 
consists  of  the  purchaser's  services  in  procur- 
ing legislation  by  Congress  authorizing  the 
purchase  of  the  land  by  the  United  States 
for  a  public  purpose,  as  a  contract  providing 
that  the  compensation  of  one  of  the  parties 
shall  be  contingent  on  his  success  in  procur- 


ing I'egislation  is  void  as  against  public  policy. 
Hazleton  v.  Sheckells  (U.  S.),  6-217. 

A  convenant  in  a  lease  of  a  business  build- 
ing, whereby  the  lessor  agrees  to  supply  the 
building  with  railroad  trackage  in  an  alley 
at  the  rear  thereof,  will  not  be  held  invalid 
as  against  public  policy  where  there  is  noth- 
ing on  its  face  to  indicate  that  the  employ- 
ment of  corrupt  or  improper  methods  is  con- 
templated in  procuring  the  consent  of  the 
municipal  authorities  to  the  laying  of  the 
tracks.  Cole  ».  Brovra-Hurley  Hardware  Co. 
(Iowa),  16-846. 

If  such  agreement  to  furnish  trackage  were 
void  as  against  public  policy,  and  therefore 
unenforceable  against  the  lessor,  the  taint  or 
illegality  would  extend  to  the  whole  contract 
of  lease,  and  render  the  same  equally  unen- 
forceable against  the  lessee.  Cole  v.  Brown- 
Hurley  Hardware  Co.  (Iowa),  16-846. 

d.  Contracts  relating  to  judicial  proceedings. 

Contract  to  procure  testimony.  —  A 

contract  bj'  which  one  person,  having  certain 
suits  pending  in  the  courts,  agrees  to  pay 
another  the  svim  of  fifty  thousand  dollars  pro- 
vided the  other  will  furnish  evidence  result- 
ing in  the  winning  of  one  or  both  of  the  suits 
on  trial  or  of  putting  the  litigant  in  such  a 
position  that  he  can  force  a  favorable  settle- 
ment of  one  or  both  suits,  has  a  tendency  to 
impede  the  due  administration  of  justice  and 
is  void  as  against  the  policy  of  the  law. 
Hughes  )'.  Mullins   (Mont.),  13-209. 

Contract  to  facilitate  procurement 
of  divorce. —  A  contract  intended  to  facili- 
tate the  procuring  of  a  divorce  at  the  suit 
of  either  of  the  parties  thereto  is  void.  Davis 
V.  Hinman  (Neb.),  11-376. 

Encouraging  litigation.  —  A  contract 
between  an  attorney  and  a  third  person  by 
which  the  latter  agrees  to  procure  the  em- 
ployment of  the  former  by  others  for  the 
prosecution  of  suits  and  also  to  assist  in  look- 
ing after  and  procuring  witnesses,  in  consid- 
eration of  a  share  of  the  fees  which 
the  attorney  shall  receive  for  services,  is 
against  public  policy  and  void.  Langdon  v. 
Conlin  (Neb.),  2-834. 

e.  Contracts    relating    to    public    service    or 

officers. , 

Agreement  to  perform  official  services  for  less 
than  legal  compensation,  see  Public 
Officbbs,  6  a. 

IiOcation    of    public    buildings.    —   A 

contract,  whereby  a  city  agrees  to  locate  and 
erect  a  public  building  near  the  property  of 
a  certain  landowner  in  consideration  of  the 
payment  of  a  sum  of  money  by  the  land- 
owner, is  void  as  being  against  public  policy 
and  as  being  founded  upon  an  illegal  con- 
sideration, even  though  no  actual  injury  re- 
sults to  the  public.  Edwards  v.  Goldsboro 
(N.  Car.),  8-479. 

Assistance  in  prosecuting  action.  — 
A  contract  by  a  citizen  to  assist  a  city  in  an 
action  to  test  the  validity  of  certain  liquor 
licenses  held  not  one  the  tendency  of  which 
is  improperly  to  influence  the  judgment  of  a 
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public  official  in  the  perfoniianoe  of  liis  duties, 
and  not  contrary  to  public  polic.y.  Brush  V. 
Carbondale  (111.),  11-121. 

Appointment  or  election  of  officers.  — 
Agreements  which  tend  to  injure  the  public 
service  are  opposed  to  the  policy  of  the  law 
and  will  not  be  enforced  by  the  courts.  Of 
this  character  are  agreements  to  use  one's 
influence  to  secure  the  election  or  appoint- 
ment of  a  person  to  a  public  office,  and  those 
which  restrict  the  free  exercise  of  the  discre- 
tion vested  in  a  public  officer  for  the  public 
good.  Schneider  v.  Local  Union  (La.),  7- 
868. 

It  is  the  duty  of  a  public  officer  having  the 
power  of  appointment  to  make  the  best  ap- 
pointment in  his  power  at  the  time  the  ap- 
pointment is  made,  and  it  is  against  public 
policy  that  he  should  be  deprived  of  the  exer- 
cise of  his  best  judgment  by  a  contract 
previously  made  or  an  obligation  previously 
assumed.  Schneider  v.  Local  Union  (La.), 
7-868. 

f.  Contracts  for  suppression  of  bidding. 

Fnblic  anction.  —  Contracts  for  the  pur- 
pose of  suppressing  and  chilling  competitive 
bidding  upon  property  oflFered  for  sale  at  pub- 
lic auction,  in  order  to  obtain  it  at  an  under 
value,  or  to  obtain  undue  and  unconscientious 
advantages,  are  fraudulent  and  void,  and  will 
not  be  enforced  at  the  instance  of  the  con- 
tracting parties,  or  either  of  them.  Hender- 
son V.  Henrie  (W.  Va.),  11-741. 

A  contract  between  two  or  more  persons  to 
purchase,  jointly,  property  offered  for  sale  at 
public  auction,  is  not  invalid,  if  free  from 
fraud  and  collusion,  as  where  their  uniting 
to  purchase  the  property  is  in  good  faith 
and  with  an  honest  purpose  in  view,  and  not 
with  the  intention  of  stifling  and  suppress- 
ing the  bidding,  in  order  to  obtain  the  prop- 
erty at  an  under  value.  Henderson  v.  Henrie 
(W.  Va.),  11-741. 

Sale  under  trust  deed.  —  An  agreement 
by  a  stockholder  of  a  debtor  corporation  that 
he  will  buy  property  of  the  corporation  at  a 
public  sale  under  a  deed  of  trust  at  a  sum 
equal  to  the  indebtedness  secured  by  the  deed 
of  trust  and  pay  the  indebtedness  in  full  is 
not  void  as  an  agreement  to  suppress  com- 
petitive bidding.  Satterfield  v.  Kindley  (N. 
Car.),  12-1098. 

Bidding  for  pnblic  contract.  •—  A 
secret  agreement  between  M.  and  C,  the  pro- 
posed bidders  for  a  public  contract,  by  which 
they  bid  on  separate  portions  of  the  proposed 
work,  pursuant  to  a  mutual  agreement,  M. 
bidding  on  the  largest  portion  of  such  work, 
with  the  understanding  that  if  his  bid  is  ac- 
cepted M.  and  C.  are  to  share  as  partners  in 
such  contract,  is  illegal  in  its  nature  and  ten- 
dency; it  not  being  necessary  to  show  the 
particular  effect  of  the  contract,  as  such  con- 
tract is  condemned  by  public  policy.  Citizens' 
Nat.  Bank  v.  Mitchell   (Okla.),  20-371. 

Contract  collateral  to  contract  for 
suppression  of  bidding.  —  A  bank,  having 
advanced  money  under  a  separate  and  inde- 
pendent collateral  contract  for  the  purpose  of 
carrying   out  a  contract  which  was  void   as 


against  public  policy  on  account  of  a  secret 
agreement  as  to  bidding,  but  was  otherwise 
lawful,  will  not,  by  reason  of  the  illegality 
of  the  principal  contract,  be  precluded  from 
recovering  the  money  so  loaned  or  advanced, 
it  not  having  been  a  party  to  nor  having 
aided  in  the  execution  of  such  illegal  contract 
in  any  way.  Citizens'  Nat.  Bank  v.  Mitchell 
(Okla.),  20-371. 

g.  Gambling  contracts. 

Agreement  for  medical  services  to  be 
paid  for  after  death.  —  An  agreement 
between  a  physician  and  his  patient  for  medi- 
cal services  to  be  rendered  so  long  as  the 
patient  lives,  for  a  fixed  sum  to  be  paid  out 
of  her  estate,  is  not  a  wagering  contract. 
Zeigler  v.  Illinois  Trust,  etc.,  Bank  (111.), 
19-127. 

h.  Contracts   for   purchase   of   editorial   com- 
ment. 

A  contract  between  a  railroad  company  and 
the  editor  of  a  newspaper  for  the  purchase  of 
the  editorial  comment  of  such  newspaper  and 
for  the  services  of  the  editor  in  attempting 
to  carry  elections  along  the  line  of  the  pro- 
posed road  in  favor  of  the  issuance  of  bonds 
for  the  benefit  of  the  railroad  company,  is 
against  public  policy  and  unenforceable. 
King  V.  Raleigh,  etc.,  E.  Co.  (N.  Car.),  15-40. 

i.    Contracts     for     purchase     of     counterfeit 
money. 

A  conspiracy  between  two  men  to  purchase 
counterfeit  money  constitutes  an  illegal  eon- 
tract  and  is  void,  and  one  who  has  paid  good 
and  lawful  money  to  the  other  in  considera- 
tion for  the  promised  return  of  a  much  larger 
amount  in  counterfeit  money  cannot  recover 
the  amount  paid.  Chapman  v.  Haley  (Ky.), 
4-712. 

j.  Contracts    to    procure    return    of    stolen 
property. 

Where,  for  the  sole  purpose  of  regaining 
his  property,  the  person  from  whom  the  prop- 
erty has  been  stolen  gives  a  third  person  a 
check  for  a,  sum  of  money  in  consideration 
of  the  latter's  promise  to  procure  the  return 
of  the  property,  the  transaction  does  not  vio- 
late any  rule  of  law,  and  the  third  person, 
upon  delivering  the  property  to  the  owner, 
is  entitled  to  enforce  the  payment  of  the 
check.     Schirm  v.  Wieman  (Md.),  7-1008.    , 

Ic.  Contracts  impossible  of  performance. 

Contracts  in  which  promises  made  by  one 
party  are  impossible  of  performance  are  un- 
lawful.. State  ex  rel.  Prout  V.  Nebraska  Home 
Co.  (Neb.),  1^88. 

1.  Contracts  for  custody  of  child. 

Validity  of  contract  transferring  custody  of 
child,  see  Paeestt  and  Child,  lb. 

A  eontfaet  between  a  man  and  n  woman 
whereby  the  former  agrees  to  give  an  illegiti- 
mate child  of  both  property  in  consideration 
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of  retaining  custody  of  the  child,  held  not 
illegal.     Doty  tJ.  Doty  (Ky.),  4-1064. 

m.  Contracts  furnishing  incentive  for  crime. 

Medical  serrices  to  be  paid  for  after 
death  of  patient.  —  A  contract  between  a 
physician  and  his  patient  for  medical  ser- 
vices during  the  lifetime  of  the  patient,  for 
which  a  fixed  sum  is  to  be  paid  out  of  her 
estate  after  her  death,  is  not  illegal  as  fur- 
nishing an  incentive  to  the  physician  to  cause 
the  death  of  the  patient.  Zeigler  v.  Illinois 
Trust,  etc..  Bank  (111.),  19-127. 

n.  Usurious  contracts. 

Payment  of  attorney's  fees.  —  Where 
a  contract  is  held  not  to  be  usurious,  a  stipu- 
lation therein  for  the  payment  of  the  attor- 
ney's fees  will  be  enforced.  Columbia  B.  &  L. 
Assoc.  V.  Rice  (S.  Car.),  1-239. 

o.  Building  contracts. 

Payment  for  extra  work.  —  A  pro- 
vision in  a  building  contract  that  "  no  extra 
work  will  be  allowed  in  any  case  unless  item- 
ized estimate  is  submitted  by  contractor  and 
architect's  order  in  writing  is  given  for  the 
same "  is  reasonable,  valid,  and  enforceable. 
Langley  v.  Rouss  (N.  Y.),  7-210. 

p.  Contracts  by  corporate  officer  for  personal 
benefit. 

A  contract  made  by  a  managing  officer  of 
a  railroad  company  by  which  he  is  to  receive 
a  personal  benefit  in  consideration  of  the  lo- 
cation of  a,  station  at  a  particular  place  is 
void  as  against  public  policy.  Peckham  v. 
Lane  (Kan.),  19^369. 

q.  Effect  of  invalidity. 

Enforcement    of    contract    rigbts.    — 

Where  the  parties  to  an  illegal  contract  are 
equally  at  fault  and  one  obtains  an  advan- 
tage over  the  other,  the  courts  will  not  grant 
the  other  party  relief;  and  where  the  parties 
have  united  in  an  unlawful  transaction  to  in- 
jure another  or  others  or  the  public,  or  to 
defeat  the  due  administration  of  the  law,  or 
where  the  contract  is  against  public  policy 
or  against  sound  morals,  the  courts  will  not 
enforce  it  in  favor  of  either  party.  Edwards 
V.  Goldsboro  (N.  Car.),  8-479. 

No  action  can  be  maintained  either  by  the 
payee  or  purchaser  upon  nonnegotiable  prom- 
issory notes  given  In  consideration  of  the 
compromise  of  a  suit  upon  a  claim,  also  repre- 
sented by  nonnegotiable  notes,  which  is  based 
wholly  upon  an  alleged  indebtedness  for  money 
lost  in  gambling.  Union  Collection  Co.  v. 
Buckman  (Cal.),  11-609. 

In  any  action  brought  in  which  it  is  neces- 
sary to  prove  an  illegal  contract  in  order  to 
maintain  the  action,  courts  will  not  enforce 
it,  nor  will  they  enforce  alleged  rights  di- 
rectly springing  from  such  contract.  Citizens' 
2Srat.  Bank  v.  Mitchell   (Okla.),  20-371. 

If  it  appears  that  the  consideration  and  in- 
ducement for  an  agreement  are  such  as  are 
contrary  to  public  morality  or  public  policy. 


it  is  the  duty  of  the  court  to  refuse  to  en- 
force the  agreement,  even  though  no  objec- 
tion to  its  enforcement  on  that  ground  is 
raised  by  either  of  the  parties.  McCowen  v. 
Pew  (Cal.),  15-630. 

Contract  rendered  invalid  by  snbse- 
cinent  statute.  —  When  a  contract  legal  at 
its  inception  becomes  illegal  by  a  subsequent 
statutory  enactment,  no  action  can  be  main- 
tained on  such  contract  for  a  failure  to  con- 
tinue to  perform  the  conditions  of  such 
contract  after  illegality  has  attached.  Ameri- 
can Mercantile  Exchange  v.  Blunt  (Me.),  10- 
1022. 

Recovery  on  qnantnm  memit.  —  There 
can  be  no  recovery  on  a  quantum  meruit  for 
services  rendered  or  other  considerations  fur- 
nished under  a  contract  which  is  void  for 
illegality  or  for  reasons  of  public  policy. 
Cole  V.  Brown- Hurley  Hardware  Co.  (Iowa), 
16-846. 

Where  labor  and  materials  have  been  fur- 
nished by  a  builder  in  the  construction  of  a 
building  under  a  contract  which  contains  an 
element  which  is  illegal  merely  because  pro- 
hibited by  statute,  and  while  the  contract  re- 
mains entirely  executory  in  the  part  that  is 
illegal  the  builder  disaffirms  it  because  of  the 
illegality,  of  which  he  was  ignorant  at  the 
time  of  the  execution  of  the  contract,  he  can 
maintain  an  action  for  the  labor  done  and 
materials  furnished  prior  to  the  disaffirmance. 
In  such  an  action  the  fact  that  some  work 
was  done  by  an  engineer  of  the  plaintiff  on 
the  plans  for  that  part  of  the  building  which, 
if  constructed  according  to  contract,  would 
have  been  illegal,  does  not  affect  the  right 
of  action,  where  the  illegal  construction  was 
not  undertaken,  and  no  claim  is  made  for 
such  services  of  the  engineer.  In  such  an 
action  the  plaintiff's  right  to  recover  is  not 
defeated  by  evidence  that  the  supporting  por- 
tions of  the  frame  of  the  building  needed  re- 
inforcement, it  necessarily  being  within  the 
contemplation  of  the  parties  that  if  reinforce- 
ment was  anywhere  needed  to  make  the 
strength  of  the  building  conform  to  the  re- 
quirements of  the  law  it  would  be  furnished, 
and  the  evidence  only  affects  the  amount  to 
be  recovered.  Eastern  Expanded  Metal  Co. 
V.  Webb  Granite,  etc.,  Co.  (Mass.),  11-631. 

Recovery  of  consideration  paid.  — 
Where  illicit  sexual  intercourse  is  a  considera- 
tion for  the  payment  of  money  by  a  man  to  a 
woman,  and  the  money  has  been  paid,  the 
courts  will  not  aid  the  payor  to  recover  it 
back.    Piatt  v.  Elias   (N.  Y.),  9-780. 

In  order  to  deprive  a  party  of  the  right  to 
repudiate  an  illegal  contract  and  to  recover 
the  money  paid  ly  him  thereunder,  it  is  not 
necessary  that  the  illegal  transaction  shall 
have  been  fully  executed,  but  it  is  sufficient 
if  there  has  been  a  substantial  performance 
by  the  party  to  whom  the  money  has  been 
paid.  Edwards  v.  Goldsboro  (N.  Car.),  8- 
479. 

In  an  action  by  a  landowner  against  a  city 
to  recover  money  paid  by  the  plaintiff  In 
consideration  of  the  defendant's  agreement 
to  ereet  two  public  buildings  near  the  plain- 
tiff's land,  where  the  contract  is  held  void  as 
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being  against  public  policy  and  as  being 
founded  upon  an  illegal  consideration,  but  it 
appears  that  the  defendant  has  erected  one 
of  the  buildings,  the  plaintiff  cannot  recover 
the  money  paid  by  him,  and  the  defendant 
cannot  set  up  by  way  of  counterclaim  the 
enhancement  in  value  of  the  plaintiff's  prop- 
erty resulting  from  the  erection  of  the  build- 
ing.    Edwards  r.  Goldsboro  (N.  Car.),  8-479. 

Wliere  a  landowner  has  paid  a  city  a  sum 
of  money  in  consideration  of  its  illegal  under- 
taking to  erect  two  public  buildings  near  his 
land,  and  the  city  has  erected  one  of  the 
buildings  but  has  refused  to  erect  the  other, 
the  landowner  is  not  entitled  to  recover  the 
money  paid  by  him  to  the  city,  especially 
if  it  appears  that  by  reason  of  the  enhance- 
ment of  the  value  of  his  property  he  has  re- 
ceived a  benefit  fully  commensurate  with  the 
amount  paid  by  him  under  the  contract.  Ed- 
wards V.  Goldsboro  (N.  Car.),  8-479. 

The  fact  that  a  provision  of  a  contract  by 
a  citizen  to  assist  a  city  in  prosecuting  an 
action  to  test  the  validity  of  certain  liquor 
licenses,  that  the  city  shall  prosecute  the  suit 
to  a  final  decision,  is  not  enforceable,  as 
against  the  policy  of  the  law  favoring  the 
settlement  of  controversies,  does  not  present 
any  defense  to  the  recovery  of  the  moneys 
paid  in  good  faith  in  reliance  upon  that 
stipulation.  Brush  r.  Carbondale  ( 111. ) ,  11- 
121. 

Where  the  provision  of  »  contract  by  a, 
citizen  to  assist  a  city  in  prosecuting  an  ac- 
tion to  test  the  validity  of  certain  liquor 
licenses,  that  the  city  shall  prosecute  an  ap- 
peal to  the  supreme  court  to  final  decision, 
has  been  violated,  the  fact  that  there  was 
no  agreement  on  the  part  of  the  city  to  re- 
imburse the  other  party  to  the  contract  in 
case  of  its  failure  so  to  prosecute  the  appeal 
does  not  prevent  the  recovery  of  the  money 
furnished  under  the  contract.  Brush  v.  Car- 
bondale (111.),  11-121. 

Where  an  illegal  contract  has  been  executed, 
and  the  parties  thereto  are  in  pari  delicto,  no 
action  lies  to  recover  back  money  paid  under 
it  or  for  restitution  of  property  delivered  in 
pursuance  of  its  terms.  Davis  v.  Hinman 
(Neb.),  11-376. 

5.  Peefobmance. 
a.   Waiver. 

Payment  of  similar  claim  as  \?aiver 
of  exemption.  —  Where  a  building  contract 
expressly  provides  that  the  owner  shall  not 
be  liable  for  any  loss  or  damage  the  con- 
tractor may  sustain  through  the  fault  of 
other  contractors  employed  upon  the  same 
building,  the  action  of  the  owner  in  paying  a 
part  of  a  claim  by  the  contractor  for  such 
damages  cannot  be  regarded  as  an  implied 
promise  to  pay  the  remainder  of  the  claim, 
or  as  a  waiver  of  the  provision  in  the  con- 
tract exempting  him  from  liability.  Bannon 
V.  Jackson  (Tenn.),  17-77. 

Ignoring  stipnlation.  —  An  express 
stipulation  in  a  building  contract  that  claims 
for  extra  work  are  to  be  deemed  forfeited 
unless  noted  on  the  contract  will  not  be  held 


to  have  been  waived  because  the  extra  work 
was  done  without  any  notice  being  taken  of 
such  stipulation.  Davis  v.  La  Crosse  Hos- 
pital Assoc.   (Wis.),  1-950. 

Waiver  of  stipulation  by  architect 
for  owner.  —  A  provision  in  a  building 
contract  that  "  no  extra  work  will  be  allowed 
in  any  case  unless  itemized  estimate  is  sub- 
mitted by  contractor  and  architect's  order  in 
writing  is  given  for  the  same "  is  for  the 
benefit  of  the  builder,  and  cannot  be  waived 
by  the  architect  without  the  consent  of  the 
builder,  and  therefore  the  contractor  cannot 
recover  from  the  builder  for  extra  work  done 
under  the  architect's  verbal  orders.  Langley 
V.  Rouss  (N.  Y.),  7-210. 

b.  Breach  or  abandonment. 
(1)    Acts   constituting  breach. 

Declaration  of  intention  not  to  per- 
form. —  A  declaration  by  one  of  the  parties 
to  an  executory  contract  of  an  intention  not 
to  perform  it,  which  is  retracted  almost  im- 
mediately and  before  an  act  done  by  or  in- 
jury to  the  other  party,  does  not  constitute 
a  breach,  except  perhaps  in  the  case  of  a 
contract  of  marriage  or  other  similar  con- 
tract. Swiger  v.  Hayman  (W.  Va.),  3- 
1030. 

A  valid  contract  cannot  be  abrogated  or 
modified  unless  both  parties  assent,  and  if 
one  of  the  parties  manifests  in  unequivocal 
langTiage  his  intention  not  to  perform  the 
contract  unless  it  is  modified,  he  breaks  the 
contract,  and  is  liable  therefor.  Ingham 
Lumber  Co.  v.  Ingersoll   (Ark.),  20-1002. 

No  formal  putting  in  default  is  necessary, 
where  the  obligor  denies  the  existence  of  the 
alleged  contract  and  declares  his  intention 
not  to  perform  his  part.  Johnson  v.  Levy 
(La.),   16-978. 

Where  a  contract  embodies  mutual  and 
interdependent  obligations  and  one  party 
either  disables  himself  or  prevents  the  other 
from  performing,  or  repudiates  in  advance 
his  obligations  and  communicates  such  fact 
to  the  other  party,  the  latter  is  excused  from 
further  performance  and  may  also  treat  the 
contract  as  terminated  and  maintain  an  ac- 
tion for  damages  without  awaiting  the  time 
fixed  by  the  contract  for  the  performance  by 
the  defendant.  O'Neill  r.  Supreme  Council 
American  Legion  of  Honor   (N.  J.),  1-422. 

Where  a  life  insurance  and  trust  company 
agrees  to  make  a  loan  of  money  to  be  ad- 
vanced when  a  building  costing  a  certain  sum 
shall  be  completed,  with  immediate  security 
for  such  agreement  consisting  of  a  mortgage 
on  the  premises  which  is  delivered  and  re- 
corded, and  life  insurance  contracts  on  the 
lives  of  the  borrower  and  another,  the  con- 
tract for  the  loan  is  complete  and  based  upon 
a  valid  consideration,  and  upon  the  repudi- 
ation of  the  contract  by  the  company  a  right 
of  action  for  damages  for  its  breach  at  once 
arises,  and  the  borrower  need  not  await  the 
arrival  of  the  date  when  under  the  terms  of 
the  contract  the  money  is  to  be  advanced. 
Holt  V.  United  Security  Life  Ins.,  etc.,  Co. 
(N.  J.),  12-110.1. 
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(2)  Bemediea  for  breach. 

Action  for  damages.  —  The  breach  of  a 
contract  for  ordinary  personal  services  is 
fully  remediable  at  law.  Simms  V.  Burnette 
(Fla.),  15-690. 

A  seller  who  has  refused  to  perform  an 
oral  contract  for  the  sale  of  goods  validated 
by  part  payment,  cannot,  in  an  action  by  the 
purchaser  for  the  breach  of  such  contract, 
urge  that  as  the  title  had  passed  to  the  pur- 
chaser, the  latter  should  not  be  awarded  dam- 
ages as  for  the  breach  of  an  executory  con- 
tract.    Driggs  v.  Bush    (Mich.),  15-30. 

Snbjeot-matter  destroyed-  —  Where  a 
contractor  is  unable  to  complete  the  annex  to 
a  building  because  the  latter  has  been  de- 
stroyed by  fire,  and  the  contract  provides  that 
full  consideration  shall  not  be  paid  to  the 
contractor  until  the  work  is  complete,  and 
the  contractor  has  received  all  due  him  for 
the  work  actually  done,  he  cannot  further 
recover  either  under  the  contract  or  upon 
the  common  count.  Krause  v.  Board  of 
Trustees    (Ind.),  1-460. 

Where  a  contractor  is  unable  to  complete 
the  annex  to  a  building  because  the  latter 
has  been  destroyed  by  fire,  the  remedy  of  the 
owner,  if  any,  against  the  contractor  is  in 
assumpsit  to  recover  for  advancements  in 
excess  of  expenditures;  and  where  the  con- 
tractor has  paid  out  more  than  he  has  re- 
ceived, the  payments  made  by  the  owner 
must  be  treated  as  an  execution  of  the  con- 
tract pro  tanto.  Krause  v.  Board  of  Trus- 
tees   (Ind.),   1-460. 

(3)    Waiver   of   breach. 

Action  for  one  breach  as  -waiver  of 
another.  —  Where  a  contractor  is  unable  to 
finish  the  annex  to  a  building  because  the 
latter  has  been  destroyed  by  fire,  a  suit 
against  the  contractor  upon  the  theory  that 
breach  of  contract  lay  in  the  failure  to  pro- 
ceed with  the  work  after  the  fire  constitutes 
a  waiver  of  any  breach  committed  prior 
thereto.  Krause  v.  Board  of  Trustees  (Ind.), 
1-460. 

(4)    Excuses  for  nonperformance. 

Destruction      of     suhject-matter-     — 

Where  the  completion  of  an  annex  to  a  build- 
ing is  rendered  impossible  by  the  destruction 
of  the  building,  the  contractor  is  not  liable 
for  breach  of  contract  though  he  might  have 
performed  it  before  the  building  was  de- 
stroyed. Krause  v.  Board  of  Trustees  ( Ind. ) , 
1-460. 

Where  a  contractor  is  unable  to  complete 
the  annex  to  a  building  because  the  latter 
has  been  destroyed  by  fire,  his  liability  is 
not  affected  by  a  provision  of  the  contract 
relieving  the  owner  of  the  building  from  re- 
sponsibility for  loss  or  damage  to  the  work. 
Krause  v.  Board  of  Trustees  (Ind.),  1-460. 

Where  a  contractor  is  unable  to  complete 
the  annex  to  a  building  because  the  latter 
has  been  destroyed  by  fire,  it  is  not  material 
that  if  the  contractor  had  completed  the  con- 
tract without  delay,  the  owner  might  have 


insured  the  building  against  fire.  Krause  v. 
Board  of  Trustees   (Ind.),  1-460. 

Where  a  contractor  is  unable  to  complete 
the  annex  to  a  building  because  the  latter 
has  been  destroyed  by  fire,  an  offer  by  the 
owners  to  restore  the  building  so  that  work 
upon  the  annex  may  proceed  does  not  change 
the  rights  of  the  parties.  Krause  v.  Board 
of  Trustees  (Ind.),  1-460. 

Financial  condition  of  partjr.  —  The 
fact  that  one  of  the  parties  to  a  contract, 
because  of  a  financial  stringency,  is  unable 
to  get  money  to  carry  on  his  contract,  does 
not  excuse  him  from  nonperformance.  Ing- 
ham Lumber  Co.  v.  IngersoU  (Ark.),  20- 
1002. 

Building  contracts.  —  The  only  eases 
in  which  a  building  contractor  can  be  com- 
pletely exempted  from  liability  for  the  pen- 
alties fixed  by  the  contract  for  failure  to  com- 
plete the  work  on  a  specified  day  are  where 
the  delay  has  been  wholly  due  to  the  fault 
of  the  owner,  or  of  persons  for  whose  con- 
duct the  owner  was  responsible,  or  where  the 
delay  has  been  principally  due  to  the  fault 
of  the  owner,  and  it  is  impossible  to  appor- 
tion the  responsibility  between  the  parties, 
or  where  the  owner  has  failed  to  perform  cer- 
tain obligations  on  his  part,  which,  under  the 
contract,  were  conditions  precedent  to  per- 
formance by  the  contractor  within-  the  time 
specified,  or  where  delay  caused  by  the  owner 
has  so  altered  the  circumstances  that  it 
would  be  manifestly  unfair  to  regard  the 
stipulations  concerning  time  as  remaining  in 
force.     Wall  is   r.   Wenham    (Mass.),   17-644. 

Where  a  building  contract  provides  that 
the  work  shall  be  completed  on  a  certain  day, 
and  fixes  the  penalty,  or  liquidated  damages, 
for  failure  to  complete  on  that  day,  at  a 
specified  sum  for  every  day  thereafter  that 
the  work  remains  unfinished,  the  owner  can- 
not recover  such  penalty  or  damages  for  de- 
lays which  have  been  caused  by  himself,  or 
by  those  for  whose  conduct  he  is  responsible. 
Wallis  V.  Wenham   (Mass.),  17-644. 

Architect's  approval  of  work.  —  A 
building  contract  which  provides  that  the 
work  shall  be  performed  in  the  best  manner 
and  of  materials  of  the  best  quality,  sub- 
ject to  the  acceptance  or  rejection  of  the 
architect,  all  to  be  done  in  strict,  accordance 
with  the  plans  and  specifications,  does  not 
make  the  acceptance  by  the  architect  final 
and  conclusive,  and  will  not  relieve  the  con- 
tractor from  his  agreement  to  perform  ac- 
cording to  plans  and  specifications;  and  this 
is  especially  so  where  the  contract  provides 
that  the  architect's  certificate  shall  in  no 
way  lessen  the  total  and  final  responsibility 
of  the  contractor,  and  shall  not  exempt  the 
contractor  from  liability  to  replace  work 
done  in  disregard  of  the  specifications.  To 
make  the  architect's  certificate  conclusive  re- 
quires plain  language  in  the  contract.  Mer- 
cantile Trust  Co.  r.  Hensey   (U.  S.),  10-572. 

Prohibitory  statute.  —  Where  a  con- 
trs-ct  for  the  erection  of  the  framework  and 
certain  other  parts  of  a  building  contains  a 
general  provision  that  the  building  shall  be 
erected  in  conforn^ity  with  the  statute  regu- 
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latin^  buildings  in  that  locality,  but  also 
contains  a  particular  provision  calling  for  a 
roof  having  a  pitch  of  thirty  degrees,  the 
erection  of  which  is  forbidden  by  the  statute, 
and  the  contractor,  after  partially  perform- 
ing the  contract,  refuses  to  violate  the  law 
by  constructing  the  roof  with  a  pitch  of 
thirty  degrees  according  to  the  stipulation  of 
the  contract,  being  ignorant  of  such  stipula- 
tion at  the  time  the  contract  was  executed, 
such  breach  of  contract  furnishes  neither 
ground  for  an  action  for  damages  nor  defense 
to  an  action  for  labor  and  materials  furnished 
in  partial  performance  of  the  contract.  East- 
ern Expanded  Metal  Co.  r.  Webb  Granite, 
etc.,  Co.  (Mass.),  11-631. 

(5)   Abandonment. 

Wbat  constitutes.  —  A  contract  will  be 
treated  as  abandoned  where  the  acts  of  one 
party,  inconsistent  with  its  existence,  are 
acquiesced  in  by  the  other.  Herpolsheimer 
1'.   Christopher    (Keb.),   14-399. 

6.  Avoidance  for  Fraud. 

In  general.  —  A  contract  induced  by 
fraud  as  to  a  matter  material  to  the  party 
defrauded  is  voidable.  Adams  t'.  Gillig  (N. 
Y.),  20-910. 

WJiat  constitntes  fi^and.  —  Any  state- 
ment of  an  existing  fact  material  to  the  per- 
son to  whom  it  is  made,  which  is  false  and 
known  by  the  person  making  it  to  be  false, 
and  which  is  made  to  induce  the  execution  of 
a  contract  and  does  induce  the  contract,  is 
a  fraud,  which  will  sustain  an  action  to  avoid 
the  contract.  Adams  v.  Gillig  (N.  Y,), 
20-910. 

Remedies  of  party  defrauded.  —  Where 
a  party  has  been  induced  to  enter  into  a  con- 
tract by  fraud,  he  has  in  general  the  choice 
of  two  remedies.  He  may  elect  to  rescind 
the  contract,  if  he  can  restore  what  he  has 
received  in  the  same  state  or  condition  in 
which  he  received  it,  and  sxie  for  and  recover 
back  the  consideration  he  has  paid  or  given; 
or,  if  he  has  not  paid  anything,  he  may  re- 
pudiate the  contract  and  rely,  when  sued, 
upon  fraud  as  a  complete  defense;  or  he 
may  elect  to  retain  what  he  has  received 
under  the  contract  and  bring  an  action  to 
recover  damages  for  the  injury  he  has  sus- 
tained by  the  deceit.  Jordan  v.  Annex  Cor- 
poration   (Va.),   17-267. 

Nature  of  evidence  required.  —  The 
courts  are  vigilant  to  prevent  the  rescission 
of  a  contract  for  fraud  unless  the  fraud  is 
admitted  or  proved  by  most  satisfactory  evi- 
dence.   Adams  v.  Gillig  (N.  Y.),  20-910. 

7.  Actions. 

a.  In  general. 

Accrual  of  cause  of  action  on  contract,  see 
Limitation  op  Actions,  4  a  (2)    (a). 

Action  for  breach  of  contract  of  affreight- 
ment, see  Cabbiers,  4  j   (2). 

Limitation  of  actions  on  foreign  contracts, 
see  Limitation  op  Actions,  2. 

Restraining  breach  of  contract,  see  Injunc- 
tions, 2  c. 


Specific  performance  of  contracts,  see  Spe- 
cific Performance. 

Venue  of  action  to  cancel  contract  for  sale 
of  land,  see  Venue,  1. 

In  an  action  by  a  painter  to  recover  the 
value  of  a  portrait  painted  by  him  for  the 
defendant,  where  it  appears  that  the  plaintiff 
contracted  with  the  defendant  to  paint  the 
portrait  of  the  latter's  deceased  wife,  and 
that  the  defendant  furnished  photographs  of 
his  wife  to  the  plaintiff  for  the  purpose  of 
aiding  him  in  his  work,  and  that  the  portrait 
was  painted,  delivered,  and  paid  for,  and  that 
the  plaintiff,  without  any  authority,  painted 
a  second  portrait  from  the  photograph,  and 
that  the  defendant,  when  informed  of  this 
fact,  requested  that  the  second  portrait 
should  be  brought  to  his  house,  which  was 
done,  and  that  the  second  portrait  has  never 
been  returned  or  paid  for,  the  case  does  not 
turn  upon  the  so-called  "  right  of  privacy," 
but  upon  contract  relations;  and  the  plain- 
tiff cannot  recover  from  the  defendant  the 
value  of  the  second  portrait,  as  he  acquired 
no  property  therein,  inasmuch  as  he  had  no 
right  to  use  the  photographs  for  any  other 
purpose  than  to  aid  him  in  painting  the 
original  portrait,  and  his  conduct  in  using 
them  for  another  purpose  amounted  to  a 
breach  of  the  trust  reposed  in  him  under  the 
contract  relations  existing  between  him  and 
the  defendant.  Klug  r.  Sheriffs  (Wis.),  9- 
1013. 

Notice  of  forfeiture  as  condition  pre- 
cedent. —  If  a  contract  provides  for  a  for- 
feiture upon  a  certain  default  for  thirty  days 
after  a  specified  notice,  and  is  enforceable,  in 
order  for  a  forfeiture  to  take  place  it  must 
appear  that  the  notice  was  given  in  com- 
pliance with  the  contract  both  as  to  time  and 
contents,  and  that  the  default  therein  speci- 
fied occurred.  Georgia  R.,  etc.,  Co.  v.  Haas 
(Ga.),  9-677. 

Repudiation  of  liability  by  plaintiff. 
—  In  an  action  upon  a  contract,  the  party 
seeking  to  recover  cannot  claim  the  benefits 
thereunder,  and  at  the  same  time  repudiate 
the  burden.  WiUoughby  v.  Fidelity,  etc.,  Co. 
(Okla.),  8-603. 

Enforcement  of  promissory  state- 
ments. —  Statements  promissory  in  their 
nature  and  relating  to  future  actions,  made 
by  a  party  to  a  contract,  must  be  enforced, 
if  at  all,  by  action  on  the  contract.  Adams 
V.  Gillig   (N.  Y.),  20-910. 

b.   Parties. 

Action  by  person  not  party,  see  Annuities. 
Eight  of  person  not  party  to  lease  to  sue  on 

covenants   therein,    see   Landlord   and 

Tenant,  5  h  (5). 

Beneficiary  not  party  to  contract.  — 

A  beneficiary  named  in  a  contract  may  main- 
tain an  action  thereon  in  his  own  name 
though  he  did  not  sign  the  same.  Painter  v. 
Kaiser  (Nev.),  1-765. 

Where  one  person  contracts  with  another 
on  a  sufBcient  consideration  to  do  a  thing  for 
the  benefit  of  a  third  person,  the  latter  mav, 
on  acceptance  of  such  contract  before  it  is  rr 
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Bcinded,  sue  to  enforce   it.      Zimmerman  v. 
Zehendner  (Ind.),  3-655. 

Seal  party  in  interest.  —  Under  the 
provisions  of  the  Iowa  code  requiring  every 
action  to  be  prosecuted  in  the  name  of 
"  the  real  party  in  interest,"  one  for  whose 
benefit  a  contract  is  made  is  the  real  party 
in  interest  as  to  an  action  for  the  breach 
thereof,  regardless  of  whether  the  consid- 
eration proceeded  from  him  or  from  another. 
In  re  Youngerman   (la.),  15-245. 

c.  Pleading. 

Joinder  of  tort  and  contract,  see  Actions. 
Pleading  contracts,  see  Pleading,  4  a    (2). 

Description  of  parties.  —  The  proper 
way  to  set  out  in  a  pleading  the  parties  to  a 
contract  is  by  their  names,  and  in  a  declara- 
tion on  a  contract  of  lease  that  the  letting 
was  to  "  the  plaintiff  and  his  family,"  the 
word  family  is  too  indefinite  to  descrilje  the 
party.     Davis  v.  Smith   (R.  I.),  3-832. 

Averments  as  to  damages.  —  A  peti- 
tion which  alleges  the  making  of  an  en- 
forceable contract,  and  a  breach  by  the  de- 
fendant, will  entitle  the  defendant  to  nomi- 
nal damages  and  is  sufficient  to  withstand  a 
general  demurrer.  Gabriel  v.  Kildare  Ele- 
vator Co.   (Okla.),  11-517. 

Meeting  of  minds.  —  In  an  action  for 
the  breach  of  a  contract  to  sell  certain  goods, 
a  complaint  alleging  that  the  parties 
'■  entered  into  a  certain  written  contract," 
and  setting  forth  as  such  contract  a  memo- 
randum containing  an  offer  to  sell  signed  by 
the  defendant,  sufficiently  alleges  that  the 
minds  of  the  parties  met  in  respect  to  the 
terms  and  conditions  set  forth  in  the  memo- 
randum and  admits  of  proof  that  the  contract 
was  completed  by  the  delivery  of  the  memo- 
randum and  acceptance  of  the  offer  contained 
therein.  Bailey  v.  Leishman  (Utah),  13- 
1116. 

Acceptance  of  offer.  —  In  an  action  for 
breach  of  a  contract  to  sell  certain  goods  as 
offered  in  a  memorandum  signed  by  the  de- 
fendant, an  allegation  in  the  complaint  that 
the  plaintiff  on  a  certain  date  about  three 
weeks  subsequent  to  the  date  of  the  memo- 
randum "  and  at  divers  other  times  prior 
thereto "  demanded  a  delivery  of  the  goods 
from  the  defendant,  is  sufficient  to  admit 
proof  of  timely  acceptance  of  the  offer,  al- 
though the  complaint  also  alleges  that  ten 
days  from  the  making  of  the  memorandum 
was  a  reasonable  time  in  which  to  deliver  the 
goods.     Bailey  v.  Leishman  (Utah),  13-1116. 

'Waiver  of  performance  of  conditions. 
—  Waiver  of  the  performance  of  conditions 
in  a  contract  by  the  party  in  whose  favor 
the  conditions  are  to  be  performed  is  not 
performance  but  must  be  alleged  as  an  ex- 
cuse for  nonperformance,  before  proof  of  such 
waiver  can  be  received;  and  in  the  absence 
of  such  an  allegation  it  is  error  to  charge 
the  jury  that  certain  facts  appearing  in  evi- 
dence constitute  such  a  waiver.  List  &  Son 
Co.  V.  Chase   (Ohio),  17-61. 

Allegation  of  condition  precedent.  ^ 
In   an   action   for   work   performed   under   a 


building  contract  which  makes  the  certificate 
of  an  architect  or  engineer  a  condition  prece- 
dent to  the  right  of  recovery,  the  plaintiff 
must  either  allege  performance  of  the  con- 
dition or  state  facts  showing  a  proper  excuse 
for  nonperformance.  Korbly  v.  Loomis 
(Ind.),  19-904. 

In  a  suit  in  equity  to  recover  an  amount 
alleged  to  be  due  to  the  contractor  under  a 
building  contract,  where  the  bill  contains  no 
allegation  that  the  plaintiff  has  obtained  the 
architect's  certificate,  which  is  required  by 
the  contract  as  a  condition  precedent  to  pay- 
ment, and  sets  up  no  excuse  for  failure  to 
obtain  such  certificate,  and  where  the  failure 
to  obtain  the  certificate  is  set  up  in  the 
answer  as  a  defense,  the  plaintiff,  in  order 
to  avail  himself  of  a  certificate  obtained 
from  the  architect  after  the  commencement  of 
the  action,  must  set  up  such  certificate  by  a 
supplemental  bill,  and  if  he  fails  to  do  so,  it 
cannot  be  introduced  in  evidence  or  con- 
sidered by  the  court.  Bannon  v.  Jackson 
(Tenn.),  17-77. 

Where  a  building  contract  provides  that 
the  architect's  certificate  shall  be  a  condition 
precedent  to  the  right  of  the  contractor  to 
require  payment,  the  contractor  cannot  re- 
cover from  the  builder  upon  common  covmta, 
in  the  absence  of  the  architect's  final  certifi- 
cate, though  he  alleges  that  such  certificate 
has  been  withheld  fraudulently.  In  such  a 
case  a  recovery  can  be  had  only  on  the  con- 
tract. Hart  V.  Carsley  Mfg.  Co.  (111.), 
5-720. 

Breacli  of  condition  precedent  by 
plaintiff.  —  In  an  action  on  a  contract, 
where  the  plaintiff  has  alleged  the  perform- 
ance of  conditions  precedent,  the  defendant, 
if  he  desires  to  rely  upon  the  breach  of  any 
such  condition,  must  point  out  specifically  in 
his  pleading  the  condition  and  breach  upon 
which  he  relies,  a  general  denial  being  in- 
sufficient for  that  purpose.  Taylor  v.  Mod- 
ern Woodmen  (Wash.),  7-607. 

Presumption  in  favor  of  pleading.  — 
In  passing  upon  a  demurrer  to  a  petition  in 
an  action  by  a  managing  officer  of  a  rail- 
road company  for  the  specific  performance 
of  a  contract  by  which  the  owner  of  a  tract 
of  land  agreed  to  convey  a  part  of  it  to  him 
in  consideration  of  the  location  of  a  station 
thereon,  the  court  will  not  presume,  in  the 
absence  of  averments  to  that  effect,  that  he 
made  the  contract  and  brought  the  suit  in 
behalf  of  the  company  or  that  he  had  con- 
tracted with  it  for  the  right  to  hold  the  land 
himself.     Peckham  v.  Lane    (Kan.),   19-369. 

Complaint  for  legal  and  illegal  items. 
—  Where  in  an  action  for  services  it  appears 
from  the  complaint  that  some  of  the  services 
are  legal  and  others  illegal,  and  the  latter 
are  so  mixed  with  the  former  as  to  poison 
the  entire  cause  of  action,  a  demurrer  to  the 
complaint  should  be  sustained.  King  v. 
Raleigh,  etc.,  R.  Co.  (N.  Car.),  15-40. 

d.  Condition  precedent  to  recovery. 

Architect's  certificate.  ^  An  action  to 
recover  on  a  contract  for  the  alteration  of  a 
building  which  provides  expressly  that  pay- 
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ments  are  to  be  made  on  the  certificate  of 
the  architect,  cannot  be  maintained,  where 
it  appears  that  the  architect  refused  to  give 
the  certificate  on  the  ground  that  the  work 
had  not  been  done  in  accordance  witli  the 
contract,  there  being  no  evidence  that  such 
refusal  was  due  to  fraud  or  bad  faith.  Pope 
V.  King  (Md.),  15-970. 

Where  a  building  contract  provides  that 
the  contractor  shall  not  be  entitled  to  any 
payment  until  he  has  obtained  a  certificate 
from  the  architect  that  the  work  has  been 
done  in  strict  accordance  with  the  drawings 
and  specifications,  and  that  the  payment  is 
properly  due,  the  contractor  cannot  recover 
for  work  performed  under  the  contract  with- 
out obtaining  such  certificate,  unless  the  pro- 
vision requiring  it  has  been  waived,  or  he  is 
prevented  from  obtaining  it  by  some  cause 
over  which  he  has  no  control,  such  as  the 
fraudulent,  malicious,  capricious,  or  unrea- 
sonable refusal  of  the  architect  to  issue  it. 
Bannon  v.  Jackson    (Tenn.),   17-77. 

Order  for  extra  -work.  —  Where  a 
building  contract  contains  a  provision  that 
no  work  done  on  the  premises  shall  be  con- 
sidered extra  work  unless  a  written  order 
therefor,  signed  by  the  architect,  shall  have 
been  given  to  the  contractor,  the  latter  can- 
not recover  for  extra  work  performed  by  him 
without  such  written  order,  unless  the  pro- 
vision of  the  contract  has  been  waived  by 
the  owner  or  his  authorized  agent.  Bannon 
17.  Jackson   (Tenn.),  17-77. 

IVlLeii  certificate  deemed  fraudulent. 
—  Where  a  building  contract  provides  that  a 
notice  of  delays  must  be  given  to  the  archi- 
tect, a  certificate  by  the  architect  that  the 
work  could  have  been  performed  in  the  stipu- 
lated time  will  not  be  deemed  fraudulent  be- 
cause the  delays  are  not  considered  therein 
of  which  the  architect  received  no  notice. 
Davis  V.  La  Crosse  Hospital  Assoc.  (Wis.), 
1-950. 

Waiver  of  certificate.  —  The  use  of  a 
building  by  the  owner  thereof  under  circum- 
stances negativing  an  intention  to  accept  the 
work  as  a  compliance  with  the  contract  does 
not  constitute  such  an  acceptance  as  relieves 
the  contractor  from  being  required  to  pro- 
duce the  certificate  of  the  architect  that  the 
work  has  been  completed  in  accordance  with 
the  contract.     Pope  v.  King   (Md.),   15-970'. 

e.  Defenses. 

Wilfnl  default  after  part  perform- 
ance. —  A  wilful  default  after  part  per- 
formance of  a  contract  bars  a  recovery  on  the 
contract  by  the  defaulter,  though  the  default 
is  in  the  performance  of  a  stipulation  which 
does  not  go  to  the  essence  of  the  contract. 
Sibley  v.  Stickney   (Mass.),  5-611. 

Subsequent  agreement.  —  Where  the 
signature  of  one  party  to  a  contract  is  fol- 
lowed by  a  seal,  and  there  is  no  seal  follow- 
ing the  signature  of  the  other  party,  any  sub- 
sequent agreement  of  the  parties  affecting 
the  liability  of  the  other  parfy  is  available 
as  a  defense  in  an  action  against  him  on  the 
contract,  and  admissible  in  evidence,  as  the 
contract  is  a  simple  contract  so  far  as  that 


party  is  concerned.  Baltimore  Pearl  Hominy 
Co.  V.  Linthicum  (Md.),  20-1325. 

Custom  and  usage.  —  An  architect  who 
has  been  employed  to  plan  and  superintend 
the  making  of  alterations  in  buildings  and 
who  refuses  after  the  completion  of  the  work 
and  the  payment  for  his  services  to  deliver 
the  plans  to  the  owner  of  the  building  can- 
not prove  in  defense  of  an  action  brought  to 
recover  the  plans  a  custom  whereby  he  is 
entitled  to  retain  them  as  his  own  property. 
Gibbon  v.  Pease   (Eng.),  2-713. 

f.  Evidence. 

SniSciency    to    establish    contract.    — 

Evidence  held  sufficient  to  show  the  exist- 
ence of  an  alleged  contract.  Doty  v.  Doty 
(Ky.),  4-1064. 

Evidence  reviewed,  in  a  suit  by  a  dentist 
to  restrain  a  former  employee  from  violating 
liis  contract  not  to  engage  in  competition 
with  the  complainant,  and  held  to  establish 
the  existence  of  the  contract.  Turner  v.  Ab- 
bott  (Tenn.),  8-150. 

Application  of  payments.  —  In  an  ac- 
tion by  a  contractor  to  enforce  an  agree- 
ment for  extra  compensation  promised,  by 
reason  of  unforeseen  difficulties  encountered 
in  the  progress  of  the  work,  evidence  is  ad- 
missible to  show  on  what  part  of  the  work 
payments  to  the  plaintiff  were  made,  so  as 
to  enable  the  jury  to  determine  what,  if  any- 
thing, is  due  on  the  work  in  controversy. 
Linz  V.  Schuck    (Md.),   l<t-495. 

Judicial  notice  of  public  policy.  — 
Courts  can  take  judicial  notice  of  all  ques- 
tions relating  to  public  policy,  inform  them- 
selves from  any  accessible  sources  of  facts 
bearing  on  the  same,  and  apply  the  principle 
that  a  contract  is  not  void  as  against  public 
policy  unless  it  is  injurious  to  the  interests 
of  the  public  or  contravenes  some  established 
interest  of  society.  It  is  the  province  of  a 
court  to  expound  the  law  only,  in  its  opinion, 
for  the  advantage  of  the  community.  Hall  v. 
O'Neil  Turpentine  Co.   (Fla.),  16-738. 

Burden  of  proving  performance  of 
conditions.  —  Where  a  plaintiff  sets  forth 
in  his  petition  a  contract  with  the  defend- 
ant, and  avers  that  he  has  performed  all  of 
the  conditions  on  his  part,  and  the  defendant 
for  answer  denies  the  allegations  of  the  pe- 
tition and  alleges  a  contract  differing  in 
material  conditions  from  that  alleged  by  the 
plaintiff,  the  burden  remains  with  the  plain- 
tiff to  prove  the  contract  and  his  perform- 
ance as  alleged  in  his  petition;  and  it  is 
error  for  the  court  to  charge  the  jury  that 
as  to  the  claim  made  in  the  defendant's 
answer  the  burden  is  on  the  defendant,  and 
that  the  contract  as  alleged  in  the  answer 
and  denied  in  the  reply  must  be  made  out 
by  a  preponderance  of  the  evidence.  List  & 
Son  Co.  V.  Chase   (Ohio),  17-61. 

g.   Instructions. 

Disregarding   failure    of   proof.  —  In 

an  action  to  recover  damages  for  breach  of  a 
contract,  where  the  complaint  alleges  that 
the  breach  was  maliciously,  wilfully,  or 
wantonly  committed   and   was  committed   in 
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bad  faith,  but  there  is  no  evidence  of  bad 
faith  or  malice,  it  is  erroneous  to  instruct 
the  jury  that  if  they  believe  the  evidence 
they  must  find  that  the  allegations  of  the 
complaint  are  true.  Pullman  Car  Co.  v. 
Krauss    (Ala.),  8-218. 

Peremptory  instrnction.  —  Where  in 
an  action  involving  the  validity  of  a  con- 
tract signed  by  a  deaf  mute  the  evidence  is 
undisputed  and  conclusive  that  he  under- 
stood the  contract  at  the  time  he  signed  it,  a 
verdict  sustaining  the  contract  sliould  be 
directed.     Alexier  v.  Matzke    (Mich.),  14-52. 

h.  Damages. 

Damages  for  breach   of   contract,   see  Dam- 
ages, 9  b. 

Exemplary    or    punitive    damages.    — 

In  an  action  arising  out  of  a  breach  of  con- 
tract, attended  with  a  fraudulent  act,  the 
defendant  is  liable  for  exemplary  damages. 
Welborn  v.  Dixon  (S.  Car.),  3-407. 

Where  land  is  conveyed  as  security  for  a 
loan  and  is  wrongfully  sold  by  the  grantee, 
the  grantor  may  follow  the  proceeds  of  the 
sale  and  recover  them  in  a  court  of  equity, 
but  punitive  damages  cannot  be  awarded. 
Welborn  v.  Dixon   (S.  Car.),  3-407. 

Segregation  of  items.  —  In  an  action 
for  a  breach  of  a  building  contract,  brought 
by  the  owner  against  the  surety  on  the  con- 
tractor's bond,  where  the  plaintiff  claims 
damages  on  account  of  atrvictural  defects, 
defective  materials,  and  omissions,  and  tlie 
plaintiff's  witnesses  testify  as  to  the  total 
damages  without  segregating  the  items,  and 
the  defendant  requests  but  is  refused  an  in- 
struction that  the  jury  are  not  at  liberty 
to  consider  anything  but  omissions,  there  is 
no  occasion  for  segregating  the  items  of 
damages  proved,  and  the  jury  may  find  a 
verdict  for  the  plaintiff  on  the  evidence 
given  by  his  witnesses.  Mercantile  Trust  Co. 
V.  Hensey  (U.  S.),  10-572. 


CONTRADICTION. 

Alleging  contradictory  facts  in  pleading,  see 
Pleading,   1. 

Contradicting  release,  see  Release  and  Dis- 
charge, 6. 

Contradicting  witnesses,  see  Witnesses,  5 
b   (2)    (b). 


CONTRA   PACEM. 

Conclusion    of   indictment,    see   INDICTMENTS 

AND   INFOEMATIONS,   3. 


CONTRIBUTION. 

Between  legatees,  see  Wills,  10  d   (3). 

Between  sureties,  see  StiBETTSHlP,  7. 

Discharge  of  incumbrances  by  tenant  in  com- 
mon, see  Joint  Tenants  and  Tenants 
IN  Common,  2. 


Expenditures  by  partner  for  firm  purposes, 
see  Mines  and  Minebals,  5. 

Jurisdiction  of  admiralty  court,  see  Ad- 
miralty. 

Between  tortfeasors.  —  The  rule  that 
the  right  of  contribution  does  not  exist  as 
between  joint  tortfeasors  has  no  application 
to  torts  which  are  the  result  of  mere  negli- 
gence. Mayberry  v.  Northern  Pac.  R.  Co. 
(Minn.),   10-754. 

Where  a  railroad  company  delivers  a  car 
containing  a,  discernible  defect  to  a  terminal 
company  under  a  contract  to  deliver  the  car 
to  its  ultimate  destination  and  the  terminal 
company  is  compelled  to  pay  damages  to  an 
employee  for  injuries  on  accoimt  of  the  de- 
fect in  the  car,  the  latter  company  is  not 
entitled  to  recover  indemnity  from  the  rail- 
road company,  both  companies  having  been 
equally  negligent  in  failing  to  inspect  the 
car.  Union  Stock  Yards  Co.  v.  Chicago,  etc., 
E.  Co.   (U.  S.),  2-525. 


CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  7. 

Assumption  of  risk  and  contributory  neg- 
ligence distinguished,  see  Master  and 
Servant,  3  g   (1 ) . 

Defense  in  action  for  injuries  to  infant  ser- 
vant, see  Master  and  Servant,  3  e  ( 3 ) . 

Effect  as  to  criminal  responsibility  for  caus- 
ing death,  see  Homicide,  4  b.' 

CONTRIBUTORY  WRONG. 

Defense  to  action  for  nuisance,  see  Nui- 
sance, 2  a. 


CONTROL. 

Appointment  of  county  board  of  control  by 
district  judges,  see  Jbuges,  3  b. 


CONVENTIONS. 

Proceedings  of  convention  to  aid  in  con- 
struing constitution,  see  Constitu- 
tional Law,  26  b. 


CONVERSATIONS. 

Admissibility  in  prosecution  for  rape,  see 
Rape,  2  d  (2). 

Admissibility  to  prove  confession,  see  Crim- 
inal Law,  6  n   (11)    (a). 

Evidence  of  insanity  in  criminal  cases,  see 
Insanity,  7  c  (1). 

Proof  of  telephonic  conversation,  see  Evi- 
dence, 18. 


CONVERSION. 

See  Trover  and  Conversion. 
Equitable    conversion,    see    Conversion    .v:xn 
Reconversion. 
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CONVERSION  AND  RECONVERSION. 

1.  In  General. 

2.  When  Conversion  Takes  Place. 

3.  Effect  of  Conversion. 
Application    of    doctrine    to    reach    property 

for  taxation,  see  Taxation,  3  a. 

1.  In  General. 

Pefinition.  —  Equitable  conversion  is  de- 
fined as  a  constructive  altei^ation  in  the  na- 
ture of  property  by  wliicli  in  equity  real 
estate  is  regarded  as  personalty  or  personal 
estate  as  realty.  It  grows  out  of  the  old 
equitable  maxim  that  equity  regards  that 
done  which  ought  to  be  done,  and  has  been 
adopted  for  the  purpose  of  executing  trusts. 
It  is  essential  to  the  application  of  the  doc- 
trine that  the  property  should  be  subject  to 
a  trust  or  imperative  direction  for  conver- 
sion.    Beaver   v.   Ross    (la.),   17-640. 

Necessity  of  express  devise  to  trus- 
tees. —  There  need  be  no  devise  in  terms  to 
executors  or  trustees,  in  order  that  the  doc- 
trine of  equitable  conversion  may  apply,  nor 
is  the  fact  that  the  sale  is  postponed  to  a 
time  subsequent  to  the  death,  of  the  testator 
controlling.     Beaver   v.    Ross    (la.),    17-640. 

Direction,  to  sell  property.^  A  direction 
to  an  executor  to  sell  the  decedent's  property 
and  pay  the  proceeds  to  the  widow  works  a 
conversion.  Sears  v.  Scranton  Trust  Co. 
(Pa.),  20-1145. 

2.  When  Conversion  Takes  Place. 

Death  of  testator.  —  Where  a  will  pro- 
vides that  all  of  the  testator's  real  estate 
shall  be  sold  by  trustees,  and  the  testator's 
intention  that  there  shall  be  a  sale  at  all 
events  is  clear  and  unmistakable,  equity  will 
treat  the  conversion  of  the  realty  as  taking 
place  at  the  time  of  the  testator's  death, 
even  though  the  time,  maimer,  and  terms  of 
the  sale  are  left  to  the  discretion  of  the  trus- 
tees.    Lambert  v.   Morgan    (Md.),    17-439. 

Sale  postponed  by  will.  —  In  cases 
where  the  doctrine  of  equitable  conversion 
of  real  estate  into  personalty  applies,  the 
conversion  is  regarded  as  taking  place  at 
the  instant  of  the  testator's  death,  and  the 
rights  of  the  parties  are  to  be  determined 
accordingly,  even  though  the  will  postpones 
the  sale  to  a  time  subsequent  to  the  tes- 
tator's death.     Beaver  v.  Ross   (la.),  17-640. 

3.  Effect  of  Conversion. 

Iiien  of  judgment  or  execution.  —  In 

such  a  case  the  property  passes  as  personalty, 
and  the  legatees  have  no  such  estate  in  the 
land  as  is  subject  to  a  judgment  or  lien  or 
to  an  execution  for  the  sale  of  real  estate. 
Nor  does  the  fact  that  one  of  the  legatees 
is  also  an  heir  of  the  testator  and,  as  such, 
the  owner  of  the  legal  title  to  the  land  until 
its  actual  sale  or  conversion,  alter  the  rule, 
or  enable  a  judgment  creditor  of  such  lega- 
tee and  hfir  to  obtain  a  valid  lien  on  the 
property  as  real  estate.  Beaver  v.  Ross 
(la.),  17-640. 


Priority  of  assignment  over  judg- 
ment.— A  beneficiary  under  a  will  which 
works  an  equitable  conversion  of  tlie  tes- 
tator's real  estate  may  assign  his  interest  in 
the  estate  as  personalty,  and,  in  the  absence 
of  fraud,  such  an  assignment  takes  precedence 
over  any  lien  or  interest  of  judgment  cred- 
itors of  such  beneficiary  under  executions 
subsequently  levied,  whether  by  garnishment 
or  otherwise.     Beaver  v.  Ross   (la.),   17-640. 

Effect  on  -widow's  distributive  share. 
—  A  widow  is,  under  the  law,  entitled  to 
dower  in  the  real  estate  of  her  deceased  hus- 
band and  a  share  of  his  personal  property 
subject  to  distribution,  when  he  dies  intestate 
or  without  making  provision  for  her  by  his 
will;  and  when  provision  is  made  for  her 
by  his  will  she  may  elect  to  retain  her  dower 
and  distributive  share  and  not  to  take  under 
tlie  will ;  and  when  she  retains  her  dower  and 
distributive  share,  either  by  election  or  be- 
cause no  provision  is  made  for  her  by  will, 
such  share  is  to  be  ascertained  by  regarding 
the  husband's  estate  as  if  he  had  died  intes- 
tate, leaving  children,  and  can  be  neither  in- 
creased nor  diminished  by  any  of  the  pro- 
visions of  the  will.  The  doctrine  of  equi- 
table conversion,  in  such  case,  can  have  no 
application  in  ascertaining  her  share. 
Geiger  v.  Bitzer    (Ohio  St.),   17-151. 


CONVEYANCES. 

By  wife  to  husband,  see  Husband  and  Wife, 
1  a. 

Compelling  conveyance  of  land  in  another 
state,  see  Judgments,  18. 

Conveyance  of  patents,  see  Patents,  2. 

Conveyance  of  remainder,  see  Remainders. 

Regulation  of  mode  of  transfer  of  title,  see 
Constitutional  Law,  3. 

Transfers  in  fraud  of  creditors,  see  Fraud- 
ulent Conveyances. 

Transfer  of  minerals,  see  Mines  and 
Minerals,  2. 

Transfer  of  partnership  property,  see  Part- 
nership, 3. 

Tax  deeds,  see  Taxation,  10  c. 


CONVICTION. 

See  Convicts;  .Jeopardy. 

Lesser  degree  of  crime  charged,  see  Crim- 
inal Law,  6  r  (4). 

Prior  conviction  as  evidence  of  guilt,  see 
Criminal  Law,  6  n  (5). 


CONVICT  LABOR. 

See  Convicts. 

CONVICTS. 

Escape,  see  Prison  Breaking  and  Rescue; 
Prtsons. 

Absence  from  homestead  in  consequence  of 
confining  in  penitentiary  as  abandon- 
ment of  homestead,  see  Homestead,  6. 
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Bringing  convict  from  penitentiary  for  trial, 

see  Habeas  Cobpus^  1. 
Competency    as    witnesses,    see    Witnesses, 

3  b  (3). 
Conviction   of   crime   as   disqualification   for 

jury  service,  see  Jubt,  2. 
Conviction    of    crime    as    disqualification    of 

voters,   see   Elections,   5. 
Conviction  of  crime  as  ground  for  divorce, 

see  DivoBCE,  2  d. 
Convict  laborers  as  servants  of  contractor,  see 

Masteb  and  Sebvant,   1   a. 
Discbarge  of   convict  on   habeas   corpus,   see 

Habeas  Cobpus. 
Disqualification  to  practice  law,   see  Attob- 

nets  at  Law,  2  a. 
Homicide  by  life  convict,  see  Homicide,  1. 
Imprisonment  as   affecting  settlement  rights 

of  pauper,  see  PooE  and  Poob  Laws. 
Power    of    governor    to    order    discharge    of 

prisoner,  see  States,  2  a. 
Punishment  of  convicts,  see  Cbiminal  Law,  7. 
Eight    to    alimony    during   imprisonment   in 

penitentiary,    see    Alimony    and    Suit 

Monet,  1. 
Right  to  speedy  trial  of  convict  imprisoned 

for  another  offense,  see  Cbiminal  Law, 

6  c   (1). 

Suspension  of  civil  rigftts,  see  Cbiminal  Law, 

7  b  (6)   (c). 

Testimony  of  prisoner  confined  in  foreign 
state,   see   Depositions,   2. 

Validity  of  deed  executed  by  convict,  see 
Deeds,  2  e. 

Validity  of  statute  providing  for  parole  sys- 
tem, see  Statutes,  3  b. 

Poller  to  let  ont  contract  for  labor  of 
convicts.  —  The  board  of  public  lands  and 
buildings  in  Nebraska  is  vested  with  the  gen- 
eral management  and  control  of  the  peni- 
tentiary and  may,  in  its  discretion,  let  out 
by  contract  the  labor  of  any  or  all  the  con- 
victs. State  ex  rel.  Davis  v.  Mortensen 
(Neb.),  5-291. 

Validity  of  contract  for  hiring  of 
convict  labor.  —  A  written  contract  for  the 
hiring  of  convict  labor  is  not  valid  under 
the  Nebraska  statute  unless  it  is  executed 
by  the  warden  of  the  penitentiary  and  ap- 
proved by  the  governor  and  the  board  of  pub- 
lic lands  and  buildings.  State  ex  rel.  Davis 
V.  Mortensen  (Neb.),  5-291. 

Subhiring  of  convicts.  —  The  statute 
laws  of  Florida  do  not  indicate  a  public  pol- 
icy with  reference  to  the  subhiring  of  con- 
victs, but  give  the  board  of  state  institu- 
tions and  county  commissioners  a  very  ex- 
tensive discretion  in  all  matters  relating 
to  the  hiring  of  convicts;  and  under  this  sys- 
tem the  practice  of  subhiring  has  prevailed 
for  several  years  without  objection,  if  not 
M-itli  their  express  assent,  and  under  condi- 
tions which  seem  most  amply  to  provide  for 
the  humane  treatment  and  care  of  convicts. 
This  practice  has  been  well  known  to  the  leg- 
islature, and  it  has  not  seen  fit  to  prevent  it 
by  legislation  or  to  announce  a  public  policy 
on  the  subject,  variant  from  that  which  pre- 
vails. Under  such  circumstances,  where  the 
contract  and  subcontract  omit  nothing  essen- 


tial to  the  humane  treatment  of  the  convicts, 
and  the  hirer  by  subletting  does  not  under- 
take to  exempt  himself  from  the  responsi- 
bility assumed  in  his  contract,  and  the  sub- 
hirer  binds  himself  to  observe  in  all  respects 
the  terms  of  the  original  contract,  it  cannot 
be  said  that  the  subhiring  contract  is  void 
as  against  public  policy.  Hall  v.  O'Neil  Tur- 
pentine Co.   (Fla.),  16-738. 


COPARXmiB. 

See  Fabtnebshif. 

COPIES. 

Admissibility  of  copies  in  evidence,  see  Evi- 
dence, 5,  9a. 


COPYRIGHTS. 

1.  In  Genebal,  540. 

2.  Subjects  of  Copteight,  541. 

3.  Who  May  Obtain  Copybiqht,  541, 

4.  Notice  of  Copyright,  542. 

5.  Publication,  542. 

6.  Natuee  of  Rights  Acquibed,  542. 

7.  Infbingemekt,  542. 

a.  What  constitutes,  542. 

b.  Remedies,  543. 

8.  ExpiBATioN  of  Copybiqht,  543. 

1.  In  Genebal. 

Protection    wboUy    statutory.  —  The 

question  as  to  what  matters  are  protected 
by  the  Federal  Copyright  Act  depends  solely 
upon  the  construction  to  be  placed  on  the 
statute,  inasmuch  as  the  protection  given  to 
copyrights  in  the  United  States  is  wholly 
statutory.  White-Smith  Pub.  Co.  v.  Apollo 
Co.    (U.  S.),  14r-628. 

The  unauthorized  use  of  the  literary  pro- 
duction of  another  furnishes  no  ground  for 
the  recovery  of  damages  except  through  the 
federal  copyright  laws.  All  persons  are  at 
liberty  to  print,  publish,  and  sell  the  literary 
production  of  others,  unless  they  are  pro- 
tected by  a  compliance  with  the  Act  of  Con- 
gress for  that  purpose.  State  v.  State  Jour- 
nal Co.    (Neb.),  13-254. 

Pnrpose  of  federal  copyright  lair.  — 
The  purpose  of  the  copyright  law  of  the 
United  States  is  not  so  much  the  protection 
of  the  possession  of  the  visible  thing  pro- 
duced as  to  secure  a  monopoly  for  a  limited 
time  of  the  right  to  publish  the  production, 
and  the  law  will  be  given  a  fair  and  reason- 
able construction  with  a  view  to  effecting 
that  purpose.  American  Tobacco  Co.  «. 
Werckmeister    (U.  S.),  12-596. 

Common-laxr  right  of  property  in 
picture.  —  The  owner  of  an  unpublished 
picture  which  he  has  failed  to  register  under 
the  copyright  statutes  may  recover  damages 
from  one  who  infringes  his  common-law 
right  of  property  in  such  picture  by  publish- 
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ing  a  printed  copy  thereof,  and  the  fact  that 
■  the  publisher  purchases  and  publishes  such 
picture  without  knowing  that  it  is  pirated 
does  not  relieve  him  of  liability.  Mansell  v. 
Valley  Printing  Co.    (Eng.),   15-133. 

Unlawful  use  of  unoopyrighted 
manuscript.  —  Where  the  company  em- 
ployed to  print  and  bind  the  supreme  court 
reports  of  a  state  unlawfully  uses  the  un- 
copyrighted  manuscript  and  other  property 
intrusted  to  it  by  the  state  to  print  and  sell 
for  its  own  benefit  the  state  reports,  the 
state  does  not  thereby  acquire  title  to  the 
volumes  thus  unlawfully  produced  so  as  to 
enable  it,  by  injunction,  to  prevent  the  pub- 
lishing company  from  disposing  of  the  books, 
or  entitle  the  state  to  an  accounting  of  the 
proceeds  of  the  sales  thereof.  State  v.  State 
Journal  Co.    (Neb.),   13-254. 

2.  Sttbjects  of  Coptbight. 

Iiavr  reports.  —  A  salaried  reporter  of 
the  court  may,  unless  forbidden  by  stat- 
ute, secure  copyright  of  the  headnotes,  state- 
ments of  cases,  title  of  the  volume,  synopsis 
of  the  arguments,  and,  in  short,  such  portion 
of  his  compilation  or  authorship  as  requires 
the  exercise  of  intellectual  thought  and  skill. 
But  the  opinions  or  decisions  of  the  judges, 
and  the  syllabi,  if  prepared  by  the  court,  are 
not  the  subject  of  copyright  interest.  Nor 
are  the  arrangement  of  reported  cases  in 
sequence,  and  their  paging  and  distribution 
into  volumes,  features  of  such  importance  as 
to  entitle  the  reporter  to  copyright  protec- 
tion of  such  details.  Banks  Law  Pub.  Co.  v. 
Lawyers'  Co-Op.  Pub.  Co.  (U.  S.),  17-957. 

Accessories  of  dramatic  production. 
—  The  English  acts  relating  to  dramatic 
copyright  contemplate,  as  the  subject  of  pro- 
tection under  them,  something  which  can  be 
printed  and  published.  Therefore,  where  a 
dramatic  piece  in  which  there  is  copyright 
is,  as  regards  the  verbal  composition,  entirely 
different  in  substance  from  another  dramatic 
piece  alleged  to  constitute  an  infringement  of 
that  copyright,  the  mere  fact  that  accessorial 
matters,  such  as  scenic  effects,  make-up  of 
actors,  or  stage  "  business,"  in  the  latter 
piece,  as  performed,  are  similar  to  those  em- 
ployed in  the  performance  of  the  former  will 
not  constitute  an  infringement  of  the  copy- 
right therein,  such  matters,  taken  by  them- 
selves, not  being  the  subject  of  protection 
under  the  copyright  acts,  though  where  the 
verbal  composition  of  the  pieces  is  more  or 
less  similar  such  matters  may  be  regarded 
as  throwing  light  on  the  question  whether 
there  has  been  an  infringement.  Tate  v. 
Fullbrook     (Eng.),    14r-428. 

Musical  compositions.  —  The  Federal 
Copyright  Act  providing  that  two  copies  of 
a  book,  map,  chart,  or  musical  composition 
shall  be  delivered  at  the  office  of  the  librarian 
of  Congress,  that  notice  of  copyright  must  be 
inserted  in  the  several  copies  of  every  book 
and  upon  some  visible  portion  of  every  musi- 
cal composition,  and  that  the  infringer  of 
a  musical  composition  shall  forfeit  every 
sheet  thereof  and  one  dollar  for  every  sheet 


of  the  same  found  in  his  possession,  shows 
that  Congress  intended  to  deal  with  the 
tangible  thing,  the  copies  of  which  are  re- 
quired to  be  filed,  and  not  with  an  abstract 
right  of  property  in  ideas  or  mental  con- 
ceptions. White-Smith  Pub.  Co.  v.  Apollo 
Co.    (U.  S.),   14^628. 

The  amendment  to  the  Federal  Copyright 
Act  by  the  act  of  Jan.  6,  18&7,  providing  a 
penalty  for  any  person  publicly  performing 
or  representing  any  dramatic  or  musical  com- 
position for  which  a  copyright  has  been  ob- 
tained, does  not  have  the  effect  of  enlarging 
the  meaning  of  the  original  sections  of  the 
act,  as  the  purpose  of  such  amendment  was 
evidently  to  put  musical  compositions  on  the 
same  footing  with  dramatic  compositions  so 
as  to  prohibit  their  public  performance. 
White-Smith  Music  Pub.  Co.  v.  Apollo  Co. 
(U.  S.),  14-628. 

Iietter  unpublished  at  author's  deatb. 

—  The  right  of  copyright  in  a  letter  unpub- 
lished at  the  author's  death  is,  under  the 
English  Copyright  Act  of  1842,  vested  in  the 
proprietor  of  the  letter  itself,  who  is  either 
the  receiver  of  the  letter  or  some  one  claim- 
ing under  him.  Macmillan  v.  Dent  (Eng.), 
3-1113. 

3.  Who  Mat  Obtain  Coptright. 

Assignee  before  oopyrlgbt.  —  Under  the 
copyright  laws,  an  assignee  before  copyright 
has  the  same  privilege  of  subsequently  ac- 
quiring complete  statutory  copyright  as  the 
original  author,  inventor,  dealer,  or  pro- 
prietor. Bong  V.  Alfred  S.  Campbell  Art  Co. 
(U.  S.),  16-1126. 

Under  the  Federal  Copyright  Law  provid- 
ing, among  other  things,  that  the  assigns  of 
the  author  or  proprietor  of  any  book,  paint- 
ing, etc.,  shall,  upon  complying  with  the 
provisions  of  the  copyright  laws,  "  have  the 
sole  liberty  of  printing,  reprinting,  publish- 
ing, completing,  copying,  executing,  finishing, 
and  vending  the  same,"  the  purchaser  and 
transferee  of  the  property  right  of  copyright 
in  a  painting  for  the  purpose  of  making 
photogravures  thereof,  the  original  being  re- 
turned to  the  owner,  is  not  a  mere  licensee, 
but  acquires  the  exclusive  right  to  reproduce 
the  painting,  and  although  the  transfer  is 
made  before  the  copyright  of  the  original,  the 
assignee  has  the  same  privilege  of  subse- 
quently acquiring  complete  statutory  copy- 
right as  the  original  proprietor.  American 
Tobacco  Co.  v.  Werckmeister  (U.  S.),  12-595. 

Citizen  or  subject  of  foreign  country. 

—  Under  section  13  of  the  Act  of  Congress  of 
March  3,  1891,  relative  to  copyrights,  a  citi- 
zen or  subject  of  a  foreign  country  cannot  ob- 
tain a  statutory  copyright  in  the  United 
States,  unless  the  country  of  which  he  is  a 
citizen  or  subject  permits  to  citizens  of  the 
United  States  the  benefit  of  copyright  on  sub- 
stantially the  same  basis  as  its  own  citizens, 
or  is  a  party  to  an  international  agreement 
providing  for  reciprocity  in  the  granting  of 
copyright,  by  the  terms  of  which  agreement 
the  United  States  may,  at  its  pleasure,  be- 
come a  party  thereto ;  anci  it  is  further  essen- 
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tial  that  the  existence  of  one  or  the  other  of 
the  conditions  above  mentioned  shall  have 
been  determined  by  the  President  of  the 
United  States,  by  proclamation.  Bong  v. 
Alfred  S.  Campbell  Art  Co.  (U.  S.),  16- 
1126. 

That  portion  of  said  section  13  which  pro- 
vides that  the  existence  of  the  conditions 
entitling  foreign  citizens  to  copyright  shall 
be  determined  by  the  President  of  the  United 
States  by  proclamation  made,  from  time  to 
time,  as  the  purposes  of  the  act  may  require, 
is  not  directory  merely,  but  mandatory;  and, 
consequently,  the  fact  that  a  foreign  country 
is  a  party  to  an  international  agreement  pro- 
viding for  reciprocity  in  copyright,  does  not 
entitle  its  citizens  to  statutory  copyright 
in  the  United  States,  unless  the  existence 
of  such  condition  has  been  determined  by  the 
President  in  the  manner  prescribed  by  the 
statute.  Bong  r.  Alfred  S.  Campbell  Art  Co. 
(U.  S.),  16-1126. 

Assignee  of  foreign  subject.  —  As  a 
subject  of  a  foreign  country  which  has  not 
the  copyright  relations  with  the  United 
States  prescribed  by  section  13  of  the  Act  of 
March  3,  IS&l,  above  mentioned,  has  no  right 
to  obtain  a  statutory  copyright  in  the  United 
States,  an  assignment  from  such  foreign  sub- 
ject confers  no  right  in  that  regard  upon  the 
assignee,  even  though  the  latter  is  a  citizen 
or  subject  of  a  foreign  country  which  has  the 
prescribed  copyright  relations  with  the 
United  States.  Bong  V.  Alfred  S.  Campbell 
Art  Co.   (U.  S.),  16-1126. 

In  an  action  brought  by  a  citizen  and  sub- 
ject of  the  German  Empire,  under  the  copy- 
right statutes  of  the  United  States,  to  recover 
penalties  and  forfeitures  for  the  infringement 
of  a  copyright  of  a  painting,  where  it  is  con- 
ceded that  the  original  artist,  imder  whom 
the  plaintiff  claims  as  assignee,  was  a  citizen 
of  Peru,  as  to  which  country  the  President 
has  issued  no  copyright  proclamation,  a  ver- 
dict is  properly  directed  for  the  defendant, 
the  plaintiff's  copyright  based  upon  such 
assignment  being  invalid.  Bong  v.  Alfred  S. 
Campbell  Art  Co.  (U.  S.),  16-1126. 

4.  Notice  of  Copykiqht. 

Sufficiency  of  inscription  on  copies.  — 

Although  the  Federal  Copyright  Law  re- 
quires, if  read  literally,  the  notice  of  the 
copyright  of  "  a  map,  chart,  musical  com- 
position, print,  cut,  engraving,  photograph, 
painting,  drawing,  chromo,"  etc.,  to  be  in- 
scribed "upon  some  visible  portion  thereof, 
or  of  the  substance  on  which  the  same  shall 
be  mounted,"  it  is  the  object  of  the  statute 
to  require  the  inscription  of  the  notice  of 
copyright,  not  upon  the  original  map,  photo- 
graph, painting,  etc.,  but  upon  those  pub- 
lished copies  concerning  which  the  protection 
of  copyright  is  desired,  and  hence  photo- 
gravures of  an  unpublished  painting  are  pro- 
tected by  notice  and  copyright  on  such  pho- 
togravures, although  the  original  painting  is 
not  inscribed  in  literal  compliance  with  the 
terms  of  the  copviigtt  law.  American  To- 
bacco Co.  V.  Werckmeister  (U.  S.),  12-595. 


5.   Publication. 

What      constitates      publication     of 

painting.— Entering  a  painting,  with  reser- 
vation of  copyright,  in  an  art  gallery  exhibi- 
tion to  which  an  admission  is  charged  the  gen- 
eral public  and  at  which  oifieers  are  present 
to  enforce  a  rule  that  no  copying  of  paintings 
.  shall  take  place,  is  not  a  publication  within 
the  copyright  law.  American  Tobacco  Co.  r. 
Werckmeister    (U.  S.),   12-595. 

6.  Nature  of  Rights  Acquired. 

In  general.  —  The  filing  of  the  title  of  a 
magazine  for  copyright  by  the  publisher  and 
the  insertion  of  the  proper  notice  is  sufficient 
to  secure  a  copyright  of  a  story  published 
therein  and  to  protect  the  right  to  dramatize 
the  same  where  the  publisher  is  the  owner  of 
both  the  story  and  the  dramatic  rights.  Dam 
V.  Kirk  La  Shelle  Co.    (U.  S.),  20-1173. 

Rigbt  of  drasiatization.  —  The  sale  by 
the  author  of  a  story  to  a  magazine  pub- 
lishing company,  the  delivery  of  the  manu- 
script, and  the  acceptance  of  a  sum  of  money 
"  in  full  payment  for  story  "  without  further 
agreement,  constitute  in  legal  effect  an  abso- 
lute sale  without  reservation,  carrying  with 
it  as  an  incident  of  ownership  the  exclusive 
right  to  dramatize  the  story  when  copy- 
righted under  the  federal  statute  (Rev.  St., 
§  4952;  2  Fed.  St.  Ann.  256)  which  pro- 
vides that  "  authors  or  their  assigns  shall 
have  the  exclusive  rights  to  dramatize  and 
translate  any  of  their  works  for  which  copy- 
right shall  have  been  obtained  under  the  laws 
of  the  United  States."  Dam  v.  Kirk  La 
Shelle  Co.  (U.  S.),  20-1173. 

7.  Infbingement. 
a.    What    constitutes. 

Musical  copyright.  —  Under  the  Federal 
Copyright  Act,  the  copyright  on  a  musical 
composition  printed  in  intelligible  staff  nota- 
tion is  not  infringed  by  the  production  and 
sale  of  perforated  rolls  not  intended  to  be 
used  or  read  as  ordinary  sheet  music,  but 
which,  when  used  in  connection  with  a  piano 
and  mechanism  for  which  they  are  adapted, 
produce  the  identical  musical  tones  of  the 
copyrighted  composition.  White-Smith  Music 
Pub.  Co.  V.  Apollo  Co.  (U.  S.),  14-628. 

The  fact  that  the  use  of  perforated  rolls 
for  the  production  of  music  enables  the  manu- 
facturers of  them  to  enjoy  the  use  of  copy- 
righted musical  compositions  for  which  they 
pay  no  value  is  a  consideration  to  be  ad- 
dressed to  the  legislature,  and  not  to  the  ju- 
dicial branch  of  the  government.  White- 
Smith  Music  Co.  V:  Apollo  Co.  (U.  S.),  14- 
628. 

Dramatization  of  copyrighted  story. 
—  A  playright  who  appropriates  the  theme  or 
plot  of  another's  story,  protected  by  copy- 
right, as  the  basis  of  a  play,  cannot  escape 
a  charge  of  infringement  by  adding  to  or 
slightly  varying  the  incidents,  or  by  adding 
to  the  number  and  changing  the  names  of 
the  characters.  Dam  t'.  Kirk  La  Shelle  Co. 
(U.   S.),  20-1173, 
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b.  Kemedies. 

Commoii-laTV'   action   for   damages.  — 

The  owner  of  the  copyright  in  a  map  may 
maintain  a  common-law  action  for  damages 
for  its  infringement,  notwithstanding  the  pro- 
visions of  the  federal  statvite  imposing  a  pen- 
alty for  infringement  and  providing  for  relief 
by  injunction.  Walker  v.  Globe  Newspaper 
Co.   (U.  S.),  5-274. 

Injunction.  —  In  a  suit  in  equity  by  a 
mercantile  agency  for  infringement  of  its 
copyrighted  book  of  reference  by  another 
agency,  and  for  an  injunction,  the  court  will 
consider  the  amount  and  extent  of  the  in- 
fringement; and  where  it  appears  that  the 
defendant  maintains  an  elaborate  and  com- 
prehensive system  of  obtaining  information, 
which  produces  twenty-five  per  cent,  more 
names  than  the  complainant's  book  contains, 
and  six  times  as  many  subjects  of  informa- 
tion concerning  the  persons  named,  an  in- 
junction restraining  the  defendant  from  the 
use  of  its  book  would  be  unconscionable  and 
will  be  denied,  although  the  evidence  requires 
a  finding  that  with  respect  to  a  few  names 
the  defendant  has  made  an  improper  use  of 
the  complainant's  book.  Dun  v.  Lumber- 
men's Credit  Assoc.    (U.  S.),  14-501. 

Measure  of  damages.  —  The  owner  of  the 
copyright  of  a  story  which  has  been  infringed 
by  another  by  appropriating  the  story  as  the 
basis  of  a  play  is  entitled  to  recover  as  dam- 
ages all  of  the  profits  made  by  the  infringer 
from  the  production  of  such  play,  there  being 
no  other  practicable  measure  of  damages. 
Dam  r.  Kirk  La  Shelle  Co.   (U.  S.),  20-1173. 

8.   EXPIEATION  OF  COPYBIGHT. 

General  effect  upon  copyrighted 
name.  —  Upon  the  expiration  of  the  statu- 
tory period  of  copyright,  a  copyrighted  name 
becomes  public  property.  G.  &  C.  Merriam 
Co.  V.  Ogilvie  (U.  S.),  14-796. 

Iiimitatlons  on  subsequent  use  of 
name.  —  The  right  of  the  public  to  use  a 
copyrighted  name  after  the  expiration  of  the 
cppyright  is  subject  to  the  limitation  or  con- 
dition that  the  right  shall  be  so  exercised  as 
not  to  lead  purchasers  to  believe  that  they 
are  getting  the  identical  thing  produced 
under  the  copyright.  G.  &  C.  Merriam  Co.  v. 
Ogilvie   (U.  S.),  14-796. 

One  who  avails  himself  of  the  dedication  of 
a  name  to  the  public  by  the  expiration  of 
the  copyright  thereon  must  fully  identify  his 
production;  and  must  clearly  dissociate  it 
from  that  of  the  one  who  has  given  signifi- 
cnnce  to  the  name,  by  sufficiently  directing 
the  mind  of  the  public  to  the  fact  that,  al- 
though the  name  is  the  same,  the  article  is 
produced  by  himself.  G.  &  C.  Merriam  Co.  t'. 
Ogilvie   (U.  S.),  14-796. 

The  mere  use  of  the  producer's  name  in 
connection  with  such  copyrighted  name  is  not 
always  sufficient  as  an  unmistakable  designa- 
tion. The  name  should  be  accompanied  by 
such  indications  as  will  unmistakably  inform 
the  public  that  the  article  is  produced  by  the 
one  who  exercises  the  public  right  by  appro- 
priating the  copyrighted  name,  G.  &  C. 
Merriam  Co.  v.  Ogilvie   (U,  S.),  14-796, 


Deceptive  use.  —  Notwithstanding  the 
fact  that  the  name  of  the  competitor  appears 
on  the  title  page  and  on  the  back  of  a  dic- 
tionary published  under  such  name,  the  com- 
petitor will  be  enjoined  from  using  in  the  title 
page  of  such  dictionary,  and  in  the  imprints 
on  the  back  thereof,  words  of  description  cal- 
culated to  lead  ordinary  purchasers  into  tlie 
belief  that  they  are  purchasing  the  diction- 
ary published  by  the  owner  of  the  copyrighted 
name,  such  conduct  on  the  jjart  of  the  com- 
petitor amounting  to  unfair  competition.  G. 
&  C.  Merriam  Co.  v.  Ogilvie  ( U.  S. ) ,  14-796. 

Notwithstanding  the  fact  that  the  copy- 
right on  the  name  of  a  dictionary  has  ex- 
pired, a  competitor  of  the  owner  of  the 
copyright  will  be  enjoined  from  sending 
out  circulars  and  advertisements  which  show 
an  intention  to  deceive  purchasers  into  the 
belief  that  a  dictionary  published  by  him 
under  such  name  is  the  same  as  the  one  pub- 
lished by  the  owner  of  the  copyright.  G,  &  C, 
Merriam  Co.  v.  Ogilvie  (U.  S.),  14-796. 

Remedy  for  ivrongful  interference 
irith  use.  —  The  owner  of  the  copyrighted 
name  of  a  dictionary  may  be  enjoined  from 
sending  out,  after  the  expiration  of  the  copy- 
right, circulars  to  the  effect  that  it  has  the 
exclusive  right  to  use  the  name  in  connection 
with  dictionaries.  G.  &  C.  Merriam  Co.  v. 
Ogilvie  (U,  S,),  14-796. 


CORAM  NOBIS. 

See  Appeal  and  Ebrob,  1. 


CORONERS. 

1.  jukisdiotion  and  powers. 

2.  Finding  ob  Verdict  as  Evidence. 

Admissibility  at  trial  of  evidence  given  be- 
fore coroner,  see  Criminal  Law,  6  n. 
(11)    (a). 

Service  on  coroner's  jury  as  disqualification 
for  service  on  grand  jury,  see  Grand 
Jury,  2. 

1.  Jurisdiction  and  Powers. 

Jurisdiction  as  dependent  upon  local- 
ity- —  The  purpose  of  a  coroner's  inquest  re- 
quires that  the  coroner  of  the  county  either 
where  the  crime  was  committed  or  where  the 
body  was  found  should  have  jurisdiction  to 
hold  the  inquest,  and  the  coroner  of  either 
county  has  such  jurisdiction.  Young  v. 
Pulaski   County    (Ark,).  4-1161. 

The  whole  purpose  of  a  coroner's  inquest 
being  attained  when  the  coroner  of  the  county 
either  where  the  crime  was  committed  or  the 
body  was  found  holds  the  inquest,  it  follows 
that  the  coroner  of  no  other  county  has 
jurisdiction  and  no  useful  purpose  would  be 
secured  in  giving  him  jurisdiction.  Young 
V.  Pulaski  County  (Ark.),  4-1161. 

Power  to  determine  whetlier  inquest 
shall  he  held.  —  The  Indiana  statute  re- 
quiring the  coroner  to  hold  an  inquest  on 
dead  bodies  of  persons  supposed  to  have  died 
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by  violence  or  casualty  does  not  confer  ju- 
dicial discretion  on  the  coroner  in  determin- 
ing whether  an  inquest  shall  be  held.  Stult» 
V.  Allen  County  (Ind.),  11-1021. 

It  is  not  conclusive  that  an  inquest  should 
not  be  held  because  there  is  nothing  in  the 
superficial  facts  aSirmatively  showing  that 
the  person  whose  dead  body  is  found  came  to 
his  death  by  violence  or  casualty.  Stults  v. 
Allen  County  (Ind.),  11-1021. 

PoTTcrs  isith  regard  to  expenses  of 
inquest.  —  Under  the  Indiana  statutes  it  is 
the  duty  of  the  coroner  to  certify  the  fact  of 
the  service  of  the  physician  or  surgeon  who 
performs  the  autopsy,  and  possibly  the  fees 
of  the  witnesses,  clerk,  etc.,  but  the  coroner  is 
not  authorized  on  appeal  to  wage  their  con- 
tentions for  them.  Stults  v.  Allen  County 
(Ind.),  11-1021. 

The  fact  that  an  inquest  has  been  held  may, 
in  view  of  the  presumption  of  the  regularity 
of  official  action,  create  a  presumption  that 
the  coroner  was  warranted  in  holding  it,  but 
that  question  will  be  inquired  into  when  his 
claim  for  allowances  against  the  county  is 
heard.  Stults  v.  Allen  County  (Ind.),  11- 
1021. 

2.  Finding  ob  Vebdict  as  Evidence. 

Finding   as   to   canse   of   death.  —  The 

finding  of  a  justice  of  the  peace  sitting  as 
coroner  under  the  provisions  of  the  Texas 
statutes,  as  to  the  cause  of  death  of  a  de- 
ceased person,  is  not  admissible  as  evidence 
in  a  subsequent  civil  action  wherein  that  fact 
is  in  issue.  Boehme  v.  Sovereign  Camp 
(Tex.),  4-1019. 

Verdict  of  death  by  suicide,  —  In  an 
action  on  an  accident  insurance  policy  to 
recover  for  the  death  of  the  insured  neither 
the  record  of  the  coroner's  inquest  nor  the 
verdict  of  the  coroner's  jury  is  admissible  as 
evidence  to  prove  that  the  insured  committed 
suicide.  Etna  Life  Ins.  Co.  v.  Milward  (Ky.), 
4-1092. 

COBPOBAL    PUNISHMENT. 

Power  of  warden  to  inflict  corporal  punish- 
ment upon  prisoner,  see  Pbisons. 

Right  of  teachers  to  inflict  corporal  punish- 
ment in  public  schools,  see  Schools, 
7  a. 

OOBFOBATE  FUNCTIONS. 

Liability  of  municipality  for  acts  done  in 
exercise  of  corporate  functions,  see 
Municipal  Coepobations,  9  b. 

COBFOBATE  TBUSTS. 

See  Monopolies  and  Cobpoeate  Teusts. 

COBFOBATION  COMMISSION.  \ 
Powers  of,  see  Cabbiebs,  2  b. 

COBFOBATION  qpURTS, 

See  CoTJBTS,  2  c, 


COBPOBATIONS. 

1.  Classitioation,  546. 

a.  Private  or  public,  S46. 

b.  Quasi-public,  546. 
u.  Public  service,  546. 

2.  Mattees     Relating    to     CobpobatB 

Existence,  546. 

a.  Organization    and    incorporation, 

546. 

b.  Period     of     corporate     existence, 

547. 

c.  Defacto  corporations,  547. 

d.  Abandonment    of    corporate    pur- 

poses, 547. 

e.  Dissolution,  547. 

(1)  In  general,  547. 

(2)  Grounds,  548. 

(3)  Efi'ect,  548. 

f.  Consolidation  and  merger,  549. 

3.  CoNTEOL  of  Coepobations  by  Legis- 

latube  and  Couets,  549. 

a.  In  general,  549. 

b.  Amendment  or  repeal  of  charter, 

549. 

0.  Regulation  of  rates  for  public  ser- 
vice, 550. 

d.  Requirement  of  annual  report, 
551. 

4.  Rights  and  Powebs,  551. 

a.  In  general,  551. 

b.  Power  to  acquire  stock,  552. 

c.  Power  to     guarantee     stock     of 

another  corporation,  552. 

d.  Power   to   hold   and   convey   real 

estate,  553. 

e.  Lien  on  stock,  553. 

f.  Ultra  vires  acts,  553. 

5.  Duties  and  Liabilities,  553. 

a.  In  general,  553. 

b.  Liability     for     acts     of     ofScers, 

554. 
e.  Criminal  liability,  554. 
d.  Public  service  corporations,  654. 

6.  Pbomotees,  555. 

a.  In  general,  555. 

b.  Liability    to    account    for    secret 

profits,  555. 

7.  Officees  and  Agents,  556. 

a.  Who  are  officers,  555. 

b.  Powers  and  liabilities  in  general, 

556. 

c.  Compensation  for  services,  556. 

d.  Notice  to,   as  notice  to  corpora- 

tion, 557. 

e.  Directors,  557. 

(1)  In  general,  557. 

(2)  Rights  and  liabilities,  557. 

(3)  Meetings,   558. 

8.  Stock  and  Stookhoidebs,  558. 

a.  Issuance  of  stock,  558. 

(1)  In  general,  558. 

(2)  New  shares,  559. 

b.  Conveyances  of  stock,  560. 

(1)  In  general,  560. 

(2)  Implied  warranty,  560. 

(3)  Rescission,  560. 

(4)  Breach  of  contract,  560. 

c.  Transfer  of  certificates,  560, 
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d.  Persons  who   may   become   stock- 

holders, 561. 

e.  Rights   and  powers  of  stockhold- 

ers, 561. 

(1)  In  general,  561. 

(2)  Voting,  562. 

(3)  Inspection  of  books,  562. 

f.  Lien  of  corporation  on  shares,  563. 

g.  Liabilities  of  stockholders,  563. 

(1)  Validity  of  statutes  impos- 

ing liability,  563. 

(2)  Persons  liable,  564. 

(a)  In  general,  564. 

(b )  Purchasers     below 

par,   564. 

(c)  Married  women,  564. 

(d)  Foreign   corpora- 

tions, 564. 

(e)  Transferees,  564. 

(f)  Pledges,  564. 

(3)  Nature  of  liability,  565. 

(4)  Extent  of  liability,  565. 

(5)  Persons  entitled  to  enforce, 

565. 

(6)  Defenses,  566. 

( 7 )  Jurisdiction  to  enforce,  566. 

(8)  Pleading,  566. 
h.  Evidence,  566. 

9.  Dividends,  567. 

a.  In  general,  567. 

b.  Stock  dividends,  567. 

c.  Cumulative  dividends,  567. 

10.  Actions,  567. 

a.  Power  to  sue  or  be  sued,  567. 

b.  Jurisdiction  of  courts  of   equity, 

568. 

c.  Determination   of   title   to   office, 

568. 

d.  Process,  568. 

e.  Pleading,  568. 

f.  Evidence,  568. 

11.  Criminai.  Pbosecutions,  569. 

12.  Insolvency  and  Receivership,  569. 

13.  foeeign  coepoeations,  570. 

a.  Status  and  powers  generally,  570. 

b.  Rights  in  respect  to   real  estate, 

570. 

c.  Statutory  regulation,  571. 

(1)  Restrictions  on  right  to  do 

business,  571. 

(2)  Imposition     of     additional 

franchise  tax  or  license 
fee,  571. 

<3)  Statute  requiring  appoint- 
ment of  representative  to 
accept  service  of  process. 
571. 

(4)  Statute  requiring  copies  of 
articles  of  incorporation 
to  be  filed,  571. 

(6)  What  constitutes  doing 
business,  572. 

(6)  Effect  of  noncompliance 
with  statutes,  573. 

d.  Actions   by   and   against   foreign 

corporations,  574. 

( 1 )  Right  to  sue,  574. 

(2)  Liability  to  be  sued,  574. 

(3)  Service  of  process,  575. 
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(4)  Complaint,  575. 

(5)  Plea  or  answer,  575. 

(6)  Production    of    doeuments, 

5T6. 

See  BiniiDiNG  AND  Loan  Associations; 
Canals,  1;  Cabriebs;  Gas  and  Gas 
Companies;  Insijbancb;  Irrigation; 
Municipal  Corpobations  ;  Railroads  ; 
Religious  Societies;  Steeet  Rail- 
ways; Telegraphs  and  Telephones, 
2;  Turnpikes  and.  Toll  Roads  ; 
Waters  and  Watercoueses,  4. 

Agreement  to  sell  stock  as  within  statute  of 
frauds,  see  Frauds,  Statute  of,  9  a. 

Authority  of  officer  or  stockholder  to  take 
acknowledgment  of  corporation,  see 
Acknowledgments. 

Change  of  name,  see  Railroads,  5  b. 

Civil  liability  for  libel,  see  Libel  and  Slan- 
der,   1    a. 

Combinations  in  restraint  of  trade,  see 
Monopolies  and  Corporate  Trusts. 

Communications  between  officers  as  privi- 
leged, see  Libel  and  Slander,  3  d. 

Communications  between  stockholders  as 
privileged,  see  Libel  and  Slandeb,  3  a. 

Competency  as  sureties  on  statutory  under- 
takings, see  Suretyship,  2. 

Condemnation  proceedings  by  foreign  corpo- 
rations, see  Eminent  Domain,  2. 

Contracts  for  personal  benefit  of  officer,  see 
Contracts,  4  p. 

Copy  of  resolution  of  corporate  meeting  as 
written  memorandum  within  statute  of 
frauds,  see  Frauds,  Statute  op,  1  b. 

Corporation  as  person  vnthin  covenants 
against  sub-letting,  see  Landloed  and 
Tenant,  3  c  (2). 

Criminal   liability   for   conspiracy,   see   CoK- 

SPIRACY,  1   c. 

Delivery  of  stock  as  gift,  see  Guts,  1  a. 

Devise  to  corporation  to  be  formed,  see  Wnxs, 
9  a. 

Disaffirmance  of  purchase  of  stock  by  infant, 
see  Infants,  2  b  (1). 

Discrimination  between  corporations  and 
natural  persons,  see  Constitutional 
Law,  10. 

Diverting  and  storing  water  for  sale  as  cor- 
porate purpose,  see  Waters  and  Watkb- 
COURSES,  3  b  (3). 

Effect  of  grant  of  charter  as  to  liability  to 
pay  license  taxes,  see  Licenses,  2  a. 

Enforcement  of  statutory  liability  of  stock- 
holders, see  Attachment,  1. 

Expression  in  title  of  subject  of  statute  re- 
lating to  insolvent  corporations,  see 
Statutes,  3  b. 

Liability  for  wrongful  arrest  by  agent,  see 
Agency,  3  c. 

Liability  of  corporation  for  homicide,  see 
Homicide,  1. 

Liability  of  corporation  to  garnishment  by 
creditor  of  stockholder,  see  Garnish- 
ment, 2. 

Liability  of  officers  for  libelous  publication 
by  agent,  see  Libel  and  Slandee,  4  c. 

Liability  of  stockholders  of  building  associa- 
tions, see  Building  and  Loan  Associa- 
tions, 2, 
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Limitation  of  actions  against  foreign  corpora- 
tions, see  Limitation  of  Actions,  4 
b  (1). 

Limitation  of  actions  on  stock  subscriptions, 
see  Limitation  of  Actions,  -1  a  (2) 
(a). 

Incorporation  of  street  railway  companies,  see 
Street  Railways,  3. 

Insolvency  of  corporation,  see  Bankbuptct,  3. 

Name  selected  with  intent  to  deceive,  see 
Tkademaeks,  Trade  Names,  and  Un- 
FAiB  Competition,  3. 

Officers'  and  agents'  liability  on  corporate 
notes,  see  Bills  and  Notes,  Ha. 

Officers  of  corporation  as  party  to  action  by 
corporation  within  rule  relating  to  tes- 
timony as  to  transaction  with  decedents, 
see  Wills,  3  c  ( 1 ) . 

Performance  of  corporate  acts,  see  Man- 
damus, 2  e. 

Pleading  in  suit  to  set  aside  fraudulent  con- 
veyance by  corporation,  see  Fraudulent 
Conveyance,  4  e. 

Power  of  corporation  to  act  as  trustee,  see 
Trusts  and  Trustees,  3  a. 

Power  of  municipality  to  subscribe  for  stock, 
see  Municipal  Corporations,  4  e. 

Power  to  confess  judgment,  see  Judgment,  15. 

Purchase  and  sale  of  stock  on  margins,  see 
Gaming  and  Gaming  Houses. 

Revocation  of  license  of  foreign  corporations 
for  removing  cause  to  federal  court,  see 
Removal  op  Causes,  1. 

Release  of  solvent  subscriber  to  stock,  see 
Fraudulent  Conveyances,  1  b. 

Right  of  corporation  to  mechanic's  lien,  see 
Mechanics'  Liens,  3. 

Right  of  corporations  to  plead  usury,  see 
Usury,  2  a. 

Right  of  corporations  to  sue  for  libel  or 
slander,   see  Libel  and   Sla?«dek,   4  b. 

Right  of  employee  of  corporation  to  witness 
fees  in  litigation  by  corporation,  see 
Witnesses,  lb  ( 1 ) . 

Right  of  foreign  corporation  to  plead  statute 
of  limitations,  see  Limitation  op 
Actions,  6  a  (2). 

Bight  of  foreign  corporations  to  remove  cause 
from  state  to  federal  court,  see  Re- 
moval OF  Causes,  3  a. 

Right  of  pledgee  of  stock  to  sue  for  preserva- 
tion of  corporate  assets,  see  Pledge  and 
Collateral  Security,  2. 

Right  of  receiver  to  maintain  bill  of  dis- 
covery, see  Discovery. 

Right  of  stockholder  to  dividends  on  pledged 
stock,  see  Pledge  and  Collateral 
Security,  2. 

Right  to  obtain  liquor  license,  see  IntoxicaT; 
iNG  Liquors,  4  c. 

Right  to  stop  dividends  as  between  life  ten- 
ant and  remainderman,  see  Life  Es- 
tates, 1  c. 

Taxation  of  capital  stock,  see  Taxation,  3  b, 
lib. 

Taxation  of  corporations  generally,  see  Tax- 
ation, II. 

Taxation  of  foreign  corporations,  see  Taxa- 
tion, 11  f. 

Transfer  of  bank  stock,  see  Banks  and  Bank- 
ing, 4. 

Transfer  of  stock  of  goods  to  reorganize  cor^ 


potation  as  within  sales  in  bulk  acts, 
see  Fraudulent  Conveyances,  3  b. 

Shares  of  stock  as  subjects  of  conversion,  see 
Trover  and  Conversion,  2. 

Status  as  person  within  constitutional  guar- 
anty of  right  to  liberty,  see  Constitu- 
tional Law,  9. 

Status  as  person  within  constitutional  guar- 
anty of  equal  protection  of  laws,  see 
L  onstitutional   Law,    10. 

Statement  that  corporation  is  a,  "  trust,"  see 
Libel  and  Slander,  2  i. 

Statutory  regulation  of  jiayment  of  wages, 
see  Master  and  Servant,  1  d,  2  a. 

Validity  of  statute  requiring  production  of 
books  and  papers,  see  Constitutional 
Law,  9  b. 

Valuation  of  franchises  on  consolidation,  see 
Gas  and  Gas  Companies,  4  c. 

Verification  of  pleading  by  corporation,  see 
Pleading,  1. 

Wrongful  refusal  to  transfer  stock  as  con- 
version, see  Trover  and  Conversion,  1. 

1.  Classification. 
a.  Private  or  public. 

CorpoTation  formed  for  erection  of 
armory.  —  A  corporation  organized  under  a 
statute  authorizing  members  of  the  national 
guard  to  incorporate  for  the  erection  of  an 
armory  is  a  private  and  not  a  public  corpora- 
tion, and,  save  as  excepted  by  statute,  has 
the  same  powers  and  is  subject  to  the  same 
liability  as  other  private  corporations,  and 
its  property  is  subject  to  the  operation  of  the 
mechanics'  lieu  laws.  Arrison  v.  Company  D, 
North  Dakota  Nat.  Guard  (N.  Dak.),  1-368. 

b.  Quasi-public. 

Definition.  —  Quasi-public  corporations, 

i.  e.,  those  "  affected  with  a  public  interest," 
defined.  McCarter  v.  Firemen's  Ins.  Co. 
(N.  J.),  18-1048. 

Fire  insurance  company.—  The  busi- 
ness of  fire  insurance  as  it  is  carried  on  in 
this  state  by  corporations  created,  licensed, 
and  regulated  by  the  state,  is  a  business  af- 
fected with  a  public  interest  within  the  mean- 
ing of  this  rule.  McCarter  v.  Firemen's  Ins. 
Co.    (N.  J.),  18-1048. 

c.  Public  service. 

Definition. —The  Virginia  constitution 
provides  that  the  term  "  public  service  cor- 
poration "  shall  include  "  all  transportation 
and  transmission  companies,  all  gas,  electric 
light,  heat,  and  power  companies,  and  all 
persons  authorized  to  exercise  the  right  of 
eminent  domain,  or  to  use  or  occupy  any 
street,  alley,  or  public  highway,  whether 
along,  over,  or  under  the  same,  in  a  manner 
not  permitted  to  the  general  public."  Town- 
send  V.  Norfolk  R.,  etc.,  Co.  (Va.),  8-558. 

2.  Matters  Relating  to  Corporate  Exist- 
ence. 

a.  Organization  and  incorporation. 

rilii'"-  articles  of  association.  —  Under 
the  Inclian  Territory  general   inqorporftion 
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law,  which  provides  that  before  any  corpora- 
tion shall  commence  business  the  president 
and  directors  thereof  shall  file  with  the  clerk 
of  the  court  of  appeals  a  copy  of  the  articles 
of  association,  a,  corporation  is  not  fully  or- 
ganized until  such  articles  are  filed  with  the 
clerk.  Western  Investment  Co.  r.  Davis 
(Ind.),  15-1134. 

Though  for  commencing  business  before  fil- 
ing such  certiiicate  the  corporation  may  be 
called  to  account  by  the  state,  the  failure  to 
file  the  certificate  does  not  aflfeet  the  legal 
existence  of  the  corporation.  Western  Invest- 
ment Co.  V.  Davis   (Ind.  Ter.),  15-1134. 

Application  for  charter.  —  Upon  an 
application  to  the  superior  court  for  the 
grant  of  a  charter  for  a  private  corporation, 
the  law  of  this  state  makes  no  provision  for 
another  person  to  make  himself  a  party  to 
the  proceeding  for  the  purpose  of  resisting 
or  objecting  to  the  grant  of  the  application. 
But  another  corporation  or  association  which 
has  acquired  a  proprietary  right  in  a  name 
may  apply  to  a  court  having  equitable  juris- 
diction to  enjoin  the  applicants  from  fraudu- 
lently appropriating  such  name  and  obtaining 
a.  charter  under  it  for  similar  organization, 
and  copying  its  insignia,  badges,  and  em- 
blems, to  the  detriment  of  the  plaintiff.  Cres- 
will  V.  Grand  Lodge  (Ga.),  18^53. 

Special  act  or  general  lavr.  —  A  statute 
providing  for  the  incorporation  of  supreme, 
grand,  and  subordinate  lodges  of  a  fraternal 
order,  which  provides  for  the  formation  of 
an  unlimited  number  of  corporations,  includ- 
ing the  one  corporation  which  is  supreme  in 
the  social  relations  of  the  order,  is  valid, 
and  does  not  violate  that  provision  of  the 
Michigan  constitution  which  requires  private 
corporations  to  be  formed  under  general  laws, 
and  prohibits  their  creation  by  special  act. 
People  V.  Wilson  (Mich.),  17-628. 

Statement  of  corporate  objects  in 
charter.  —  The  purpose  for  which  a  company 
is  organized  is  primarily  to  be  sought  in  its 
charter  or  certificate  of  incorporation.  Col- 
gate V.  United  States  Leather  Co.  (N.  J.), 
19-1262. 

Married  ^roman  as  incorporator.  ^ 
Under  the  Wisconsin  statute  providing  that 
"  three  or  more  adult  persons,  residents  of 
this  state,  may  form  a  corporation,"  the  legal 
existence  of  a  corporation  is  not  affected  by 
the  fact  that  one  of  its  three  corporators  is 
a  married  woman,  the  statute  removing  the 
common-law  disabilities  of  married  women 
leaving  them  free  to  become  corporators  as 
well  as  to  enter  into  other  contracts.  Good 
Land  Co.  v.  Cole  (Wis.),  11-806. 

b.  Period  of  corporate  existence. 

Limitation  by  charter.  —  Where  the 
charter  of  a  turnpike  company  prescribes  the 
period  of  fifty  years  for  the  existence  of  the 
corporation  and  the  exercise  of  the  privileges 
conferred,  the  fact  that  the  charter  also  pro- 
vides for  "  perpetual  succession "  does  not 
extend  the  period  of  corporate  existence. 
State  ecu  rel.  Hines  v.  Scott  County  Macadam- 
ized Road  Co.  (Mo.),  13-656. 


Perpetual  succession.  —  It  is  a  general 
rule  of  construction  that  a  charter  provision 
that  the  corporation  shall  have  "  perpetual 
succession "  implies  only  a  continuance  of 
succession  during  the  period  that  the  cor- 
poiation  may  lawfully  exist;  but  the  appli- 
calicT  of  the  rule  is  subject  to  exceptions 
State  V.  German  Mutual  Life  Ins.  Co.  (Mo.), 
19-1210. 

c.  De  facto  corporations. 

Requisite  elements,  in  general,  —  In 

order  to  create  de  facto  corporations,  there 
must  be  a  law  under  which  a  corporation  may 
be  created,  together  with  the  user  under  the 
law.     Marshall  v.  Keach  (111.),  10-164. 

Final  certificate  not  recorded.  —  Where 
there  has  been  an  honest  attempt  of  corpora- 
tors to  organize  a  corporation  under  the  laws 
of  the  state,  and  all  the  necessary  steps  have 
been  taken  except  that  the  final  certificate 
has  not  been  recorded  by  the  recorder  of 
deeds,  and  the  necessary  officers  have  been 
elected,  and  such  officers  have  proceeded  to 
transact  business  as  a  corporate  body,  these 
facts  establish  the  existence  of  a  corporation 
de  facto.     Marshall  v.  Keach    (111.),  1&-164. 

TTnconstitutional  statute  as  basis.  — 
An  unconstitutional  act  of  the  legislature  is 
not  a  sufficient  basis  for  a  corporation  de 
facto.  That  can  exist  only  in  case  of  a  law 
under  which  it  might  have  been  created  de 
jure.     Huber  v.  Martin  ( Wis. ) ,  7-400. 

Sufficiency  of  evidence  to  establish 
existence.  —  Evidence  reviewed,  and  held 
sufficient  to  show  that  a  purported  corpora- 
tion is  a  de  facto  one.  Marshall  v.  Keach 
(111.),  10-164. 

Inquiry  into  esistence.  —  The  law  that 
corporate  existence  cannot  be  inquired  into, 
except  by  judicial  proceedings  in  the  name 
of  the  state,  does  not  apply  to  a  pretended 
but  not  even  a  de  facto  corporation.  Huber 
V.  Martin  (Wis.),  7-400. 

d.  Abandonment   of   corporate   purposes. 

Wliat  constitutes.  —  The  making  of  a 
lease  of  real  estate  used  by  a  corporation  to 
carry  on  its  business  is  not  an  abandonment 
by  the  corporation  of  its  purpose^  or  a 
change  of  its  business,  but  is  simply  a 
change  of  method .  in  managing  the  business. 
Starke  v.  J.  M.  Guffey  Petroleum  Co.  ( Tex. ) , 
4-1057. 

e.  Dissolution. 

(1)   In  general. 

Change  of  name.  —  The  mere  change  of 
name  by  a  corporation  does  not  operate  as 
the  creation  of  a  new  corporation,  or  affect 
any  right  which  it  had  under  its  original 
name.  Peever  Merc.  Co.  v.  State  Mut,  Fire 
Assoc.   (S.  D.),  19-1236. 

Custody  of  property  pending  dissoUi- 
tion  proceedings.  —  In  proceedings  undei' 
the  statute  for  the  sequestration  and  wind- 
ing up  of  corporate  estates  and  the  distribu- 
tion of  their  proceeds,  the  property  is  in 
custodia  legis,  for  the  purpose  of  being  ad- 
ministered according  to  the  statute,  at  least 
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from  the  time  of  the  service  of  process,  if  not 
from  the  filing  of  the  bill.  Cobb  v.  Camden 
Sav.  Bank  (Me.),  20-547. 

(2)  Grounds. 

Concentration  of  stook  in  hands   r,^. 

one  person.  —  The  fact  that  all  the  stock 
of  a  corporation  is  acquired  by  one  person 
does  not  work  a  forfeiture  of  the  corpora- 
tion's right  to  exist,  so  long  as  the  proper 
and  legitimate  functions  of  the  corporation 
are  discharged,  no  matter  who  the  owner 
of  the  stock  may  be.  Commonwealth  v.  Mo- 
nongahela  Bridge  Co.   (Pa.),  8-ia73. 

Sn^aglmg  in  nnlaiirfni  1)0811108.  •^  A 
domestic  corporation  engaged  in  an  unlaw- 
ful business  may  be  deprived  of  its  charter 
and  dissolved  by  proceedings  in  quo  war- 
ranto. State  ex  ret.  Front  v.  Nebraska  Home 
Co.   (Neb,),  1-88. 

DsEsoltj  tion  by  minority  stockholders. 
—  Where  it  appears  that  the  charter  pur- 
poses of  a  private  business  corporation, 
though  solvent  in  the  sense  that  it  owes  no 
debts,  cannot  be  carried  out,  that  the  stock- 
holders thereof  have  not  met  for  five  years, 
that  it  has  no  agent  or  officer  in  the  state, 
that  its  income  is  merely  sufficient  to  pay 
its  expenses,  that  the  property  from  which 
such  income  is  derived  is  gradually  deteri- 
orating in  value,  and  that  in  a  shoi-t  time 
such  income  will  be  insufficient  to  meet  the 
expenses,  a  minority  stockholders  of  such 
corporation  may  maintain  a  bill  in  equity  to 
have  the  corporate  assets  sold  and  the  pro- 
ceeds distributed.  Central  Land  Co.  v.  Sul- 
livan  (Ala.),  15-420. 

If  it  can  be  said  that  in  such  an  action  it 
is  ever  necessary  to  show  a  demand  on  the 
officers  or  stockholdpr?:  of  the  corporation  for 
a  distribution  of  the  assets,  such  demand  is 
Unnecessary  where  no  complaint  is  made 
against  the  managing  officers  of  the  corpora- 
tion in  respect  to  the  condition  of  its  affairs. 
Central  Land  Co.  x\  Sullivan  (Ala.),  15-420. 

(3)   Effect. 

In  general.  —  The  supposed  common-law 
rule  that  upon  the  termination  of  a  corpora- 
tion its  debts  become  extinguished,  its  realty 
reverts  to  the  grantors,  and  its  personal  prop- 
erty goes  to  the  sovereign,  if  it  ever  existed 
in  fact,  is  wholly  obsolete,  except  as  to 
purely  public  corporations.  Huber  v.  Mar- 
tin   (Wis.),  7-40O. 

Continued  existence  for  purpose  of 
settling  np  affairs.  —  It  is  a  part  of  the 
settled  public  policy  of  Illinois  that  upon 
the  dissolution  of  a  corporation,  however  ef- 
fected, the  corporation  is  regarded  as  still 
existing  for  the  purpose  of  settling  up  its 
affairs.  Commercial  Loan,  etc.,  Co.  v.  Mai- 
lers   (111.),   17-224. 

Banki-Tig  cox-porations.  —  The  provision 
of  the  Illinois  statute  (Eev.  St.,  c.  32,  §  10) 
which  limits  the  period  during  which  certain 
corporations  shall  be  deemed  to  continue  in 
existence  for  the  purpose  of  settling  up  their 
affairs,  after  expiration  of  their  corporate 
powers  in  other  respects,  to  two  years,  has 


no  application  to  banking  corporations.  A 
banking  corporation  may  enforce  collection 
of  its  claims  against  its  debtors,  for  the 
purpose  of  closing  up  its  affairs,  until  such 
indebtedness  has  become  barred  by  the  gen- 
eral statute  of  limitations.  Commercial 
Loan,  etc.,  Co.  v.  Mailers   (111.),  17-224. 

Effect  on  pending  litigation.  —  A  bank- 
ing corporation  which  has  commenced  an  ac- 
tion while  still  a  going  concern  is  entitled  to 
prosecute  such  action  to  judgment  and  to 
enforce  collection  of  a  judgment  in  its  favor 
by  execution,  even  though  it  has  gone  into 
voluntary  liquidation  pending  the  litigation, 
and  an  execution  issued  in  its  favor  under 
such  circumstances  cannot  be  quashed  as 
void.  .  Commercial  Loan,  etc.,  Co.  V.  Mai- 
lers (111.),  17-224. 

Effect  on  lease.  —  Where  a  lease  is  made 
to  a  corporation  and  payment  of  the  rent 
during  the  term  is  guaranteed  by  sureties, 
the  dissolution  of  the  corporation  without 
having  assigned  the  lease  determines  the 
lease  and  discharges  the  liability  of  the  sure- 
ties.   Hastings  v.  Letton   (Eng,),  13-574, 

Effect  as  to  prior  attachments.  —  A 
bill  in  equity  was  filed  against  a  corporation 
under  the  provisions  of  the  Revised  Statutes, 
chapter  47,  sections  80  and  81,  which  pro- 
vides expressly  or  by  reference  to  other  sec- 
tions that  when  the  stockholders  of  a  corpora- 
tion vote  to  dissolve  it,  a  bill  therefor  may 
be  filed  against  it  by  any  officer,  stockholder, 
or  creditor;  that  on  proceedings  had  accord- 
ing to  the  usual  course  in  equity  the  corpora- 
tion shall  be  dissolved  and  terminated;  that 
the  court  may  appoint  receivers,  issue  in- 
junctions, and  pass  interlocutory  decrees  and 
orders;  that  the  court  shall,  on  dissolving 
the  corporation,  appoint  One  or  more  trus- 
tees; that  notwithstanding  the  appointment 
of  trustees,  the  court  may  superintend  the 
collection  and  distribution  of  the  assets,  and 
may  retain  the  bill  for  that  purpose;  and 
that  the  debts  of  the  corporation  shall  be 
paid  in  full  when  the  funds  are  sufficient, 
and  when  not,  ratably  to  those  creditors  who 
prove  their  debts.  Notice  was  ordered  by 
the  court  returnable  on  a  day  certain,  and 
served  as  ordered,  and  after  the  return  day  a 
decree  was  made  dissolving  the  corporation 
and  appointing  the  plaintiffs  as  trustees  and 
receivers.  In  the  meantime,  after  the  service 
of  notice  in  the  bill,  but  before  the  return 
day,  and  before  the  appointment  of  the  re- 
ceivers, real  estate  of  the  corporation  was 
seized  on  execution  by  a  judgment  creditor 
having  an  existing  valid  attachment  which 
antedated  the  bill  in  equity,  and,  after  regu- 
lar proceedings  had,  was  sold  on  execution 
sale  to  the  defendant.  In  an  action  by  the 
receivers  to  recover  possession  of  the  real 
estate  so  sold,  it  was  held  that  the  prior  at- 
tachment was  not  dissolved  by  the  filing  of 
the  bill  in  eqiiity  and  the  proceedings  there- 
under. Cobb  ».  Camden  Sav.  Bank  (Me.), 
20-547. 

While  attachment  liens  are  not  destroyed 
by  proceedings  under  the  statute,  Eev.  St., 
chapter  47,  Sections  80  and  81,  the  rieht  to 
enforce  them  in  the  usual  way  is  suspended, 
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and  lien  creditQrs  must  appiy  to  the  cwtt 
in  the  sequestration  proceedings  to.  J\£»Ve  theJr 
priority  of  right  determined  and  enforced, 
either  out  of  the  property  itself,  qr  out  of 
the  proceeds  thereof,  as  may  be  adjudged. 
Cobb  V.  Gamden  Savings  Bank  (Me.),  20rrl4<5. 

f.  Consolidation  and  merger. 

Sight  to  consolidate.  —  Upon  an  exami- 
nation o|  the  rg^pgct^vp  ^ev^jficates  of  incior- 
poration  of  \he  yuited  Sts^teg  LeatheT 
Company  and  °if  tlie  Central  Leatl^pv  Cc^ni- 
pftny'  —  held,  tliEvt  tl^pae  ^wp,  cc^vporations 
wave  pot  "  organized  for  t\\^  puyppse  pf  ^a^- 
rying  on  b.usiness  of  the  sapie  or  a  siniilar 
nature "  within  the  meaning  of  the  i^pt  pf 
1893  (P.  t.  1893,  p.  121),  ^n(i  tl^^t,  tl^e  pro- 
posed consolidation  pf  ^he  two  qomp^pip^  ig 
unaui^horized  by  law  and  yioJ^t^Yp  of  tl^e 
rights  of  uona^ssenting  stockholders.  Co^t 
gate  V.  Unified  States  Leathey  Cp.  (N-  J-), 
19-1262. 

The  power  pif  qorppYatipns  tp  cc^l[lso^d^te 
and  merge  is  not  to  be  ipiplied,  and  exists; 
only  by  yi^'tue  of  plain  legislative  enactnuent-. 
Cipigate  i\  Unitpd  States  Leather  Co.  (N.  J.),, 
19-1262. 

It  follows  that  thgjp  is,  np  right  tp  cpn- 
solidate  without  ^^naI^lInPVS  consent  pf  stoql^- 
bolders,  unless  the  ppwer  tp  consolidate  has 
been  conferred  \>J  legislation  that  n^ay  be 
resi^  into  the  QOntr£\ct  pf  incorporation.  Cpl- 
gE(te  i\  United  States  Leather  Co.  (N.  J.),, 
19r-.1262. 

■  Uiider  P.  L.  1893,  p.  121,  and  f.  L,  189e(, 
p.  309,  §  104,  the  power  tp  merne  two  cor- 
porations is  conferred  pnly  where  they  s^re 
organized  for  the  purpose  of  cf^rrying  pn 
business  of  the  same  pi,'  a  sipilf^r  naturp. 
Colgate  I!.  United  St£^tes  Leather  Co.  ( JT.  J. ) , 
19^1262. 

Effec-t  of  coqi;9,^4^''4<>>!^-  ~  Where  two 
corporations  are  consolidate^  un<^er  a,  ^tat^itp 
proyifiiiig  that  on  a  ponsplidatipn  all  the 
property  belonging  to  the  separate  corpora- 
tions, and  all  the  powers  apd  rights,  deljits 
and  liabilities,  of  the  formeT  corporations 
shall  be  devolved  pn  tlie  ppnsolldated  cor- 
poration (Code  Pub.  Gen-  Laws  IV^d.  1904, 
art.  23,  §  46)  tbe  corporate  existence  of  the 
former  companies  teTn\inates,  ancl  the  con- 
solidated company  is  a  new  and  separate 
corporation  acquiring  its  rights  by  grant 
from  the  state,  and  not  by  way  of  transfer 
frpni  the  former  corppvatioTis.  Difr^s  p.  Fi- 
delity, etc.,  Co.    (Mass.),  20-1274. 

The  aets  authorizing  consolidation  an^ 
merger  of  corporations  (P.  t.  1893,  p.  12l; 
P.  L.  1896,  p.  309,  §  104)  neither  permit  nor 
conten>nlate  thE^t  change  pf  tHe  objects  of 
incorporation  i's  to  be  accomplished  by  means 
of  a  conspli^^tipn  agreeipent.  Colgate  v. 
United  States  Leather  Cp.   (I?.  Jf.),  19-1262. 

I^STiaxfce  f>e  'iv>^^^  ta  consolidated 
co^p^^y.  —  WlieTe  a  corporation  executes 
a  mortgage  to  a  trustee  tp  secure  bonds,  tp 
be  issued  on  s^oopunt  of  prpperty  thereafter 
to  be  acquired  by  tlip  flprppratiqn  on  certain 
conditions,  to  be  performed  in  part  by  \he 
directors  of  the  corporation  and  in  part  by 


an  engineer  te  be  selected  by  it,  the  oarp^a- 
tion'^  right  to  obtain  frojn  the  trustee  oer^ 
tifioation  and  delivery  of  the  bonds  resting. 
in  the  corporation's  discretion,  and  after- 
wards it  consolidates  with  ai^other  corpora- 
tion, the  consolidated  corporation  with 
property  from  two  former  companies  cannot 
exeo^t^  the  bond^  for  newly-acquired  prop- 
erty of  the  consolidated  corporation,  the 
mortgage  provision  contemplating  the  pur- 
chase of  property  for  tbe  original  corpora- 
tion. Diggs  V.  Fidelity,  etc.,  Co.  (Md.),  20- 
1274. 

The  holder,  of  bonds  previovisly  issued  by 
the  former  corporation  can  insist  that  none 
of  the  reserved  bonds  sh^ll  be  issued  except 
in  conformity  with  the  conditions  fixed  by 
the  mortgage  which  in  effect  constituted  a 
contract  between  the  n^ortgagpr  corporation 
and  the  bondholders.  Diggs  v.  Fidelity,  etc., 
Co.   (Md.),  20-1274. 

Where  a  corporation  executes  a  mortgage 
tp  a  trustee  to  ^ecvire  bonds  to  be  certified 
and  issued  in  exchange  for  prior  lien  bonds 
assumed  by.  the  por.poration,  the  mortgage 
providing  that  the  trustee  shall  certify  and 
deliver  such  new  bonds  on  the  corporation's 
tender  of  any  prior  lien  bonds,  if  the  cor- 
poration executes  the  bonds  called  for  by 
the  moi-tgage,  and  lodges  tliem  with  the  trus- 
tee before  it  ceases  to  eJfist  through  consoli- 
dation, the  trustee  can,  without  fiirther 
proceedings,  certify  and  deliver  the  bonds  in 
exchange  for  an  equal  anjioimt  of  prior  lien 
bonds  as  authorized  by  the  mortgage,  while 
the  mortgage  remains  in  force.  Diggs  v. 
Fidelity,  etc.,  Co.   (Md.),  20-1274. 

3.    CONTBOL  OF  COBPOHATIONS  BY  LeGISLATDEE 

Ai^p  Courts. 
a,.  In  general. 

Visitorial  p,owers.  —  To  protect  the  pub- 
lic from  monopolies  and  unlawful  cojnMna- 
tions  and  nnresiisbnable  exa|Ctions  from, 
corporations  ehjoying  special  franc^^ises,"  t;he 
st^te  miajj-  exercise  a  visitorial  ppwer  over 
theni  and  inay  make  the  power  effective  and 
facilitate  its  exercise  by  requiring  every 
stock  corporation  to  keep  at  its  pl-incipal 
ol^ce  or  place  of  business  in  th,e  state,  correct 
books  of  £\ccpunt  of  all  its  busine^'.  '  Vehrief 
V.  Chicago  City  R.  Co.    C^Il.),  20-607,    ' 

b.  Amendpient  or  repeal  of  charters. 

^9Tf er  of  ^eg^^I^tnre,  %v  gse^eval.  —  A 

charter  granted  to  private  in(Jiyidu,ala  foof 
the  incorporation  of  a  water  company  is  sub- 
ject to  alteration,  s^mendrnent,  or  repeal  at 
t^ie  pleasure  of  the  general  assemb)^,  pro- 
vided the  object  pf  the  grant  or  rigWa.  vested 
therev^nder  are  not  defeated  pr  substantiaWy 
impaired.  Sputhington  «.  Southington  Water 
Cp,  (Cpnn.),  1,3-411. 

'^.^TO^tatiosiS;  on  poweif.  r- The  power  to 
alter  pr  repeal  geneial  laws  unds^  whi^, 
cprporatiPns  have  been  organized,  wseived 
by  the  constitution  of  Nebraska,  is  liniited 
by  a  section  of  the  same  constitution  whicla 
forbids  tbe  passage  of  any  law  impairing  the 
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obligation  of  contracts,  and  does  not  reserve 
to  the  legislature  the  power  to  destroy  or 
impair  the  contracts  of  third  persons  with 
such  corporations.  Omaha  Water  Co.  v. 
Omaha  (U.  S.),  8-614. 

Appropriation  of  property.  —  The  legis- 
lature may  alter  or  amend  the  charter  of  a 
corporation,  but  cannot  legitimately  appro- 
priate its  property  without  the  consent  of  all 
its  members,  either  to  its  own  use  or  that  of 
a,  private  party,  though  such  party  is  a  suc- 
cessor corporation,  in  the  absence  of  some 
authorization  to  the  contrary  in  the  charter 
originally.    Huber  v.  Martin   (Wis.),  7-400. 

Rights  independent  of  charter.  —  A 
provision  in  a  corporate  charter  that  the 
charter  "  shall  be  subject  to  the  action  of 
any  further  legislature  to  amend,  alter,  or 
repeal  as  the  public  good  may  require,"  af- 
fects the  entire  relation  between  the  state 
and  the  corporation,  and  places  under  legis- 
lative control  all  rights,  privileges,  and  im- 
munities derived  by  the  corporation  directly 
from  the  state,  including  its  very  existence; 
but  rights  and  interests  acquired  by  the  cor- 
poration, not  constituting  a  part  of  the  con- 
tract of  incorporation,  and  not  so  derived 
directly  from  the  state,  stand  on  a  different 
footing  and  are  not  subjected  by  such  pro- 
vision to  legislative  control.  Lawrence  v. 
Rutland  R.  Co.   (Vt.),  13-475. 

Charter  as  contract.  —  A  corporate  char- 
ter is  a  contract  between  the  state  and  the 
corporators  and  is  protected  by  the  Federal 
Constitution,  like  any  other  contract,  from 
legislation  impairing  its  obligation.  Law- 
rence n.  Rutland  R.  Co.   (Vt.),  13-47.5. 

The  right  of  a  town  to  purchase  the  works 
of  a  water  company  in  pursuance  of  a,  char- 
ter provision  that  such  right  shall  exist  on 
condition  that  the  town  subscribes  to  the 
stock  of  the  corporation,  becomes  a  vested 
right  on  the  fulfilment  of  the  condition  and 
is  protected  by  the  constitutional  guaranty 
protecting  private  property.  Southington  v. 
Southington  Water  Co.    (Conn.),  13-411. 

Amendment  hefore  rights  have  ac- 
crued. —  After  the  granting  of  a  charter  to 
a  water  company  and  before  the  full  amount 
of  the  stock  is  subscribed  or  any  funds  are 
received  or  assets  acquired,  and  before  the 
organization  of  the  corporation  in  accord- 
ance with  the  charter  is  effected,  the  legis- 
lature has  power  to  alter  the  charter  by 
authorizing  a  town  to  subscribe,  with  the 
consent  of  the  incorporators,  for  a  certain 
number  of  the  shares  of  the  projected  cor- 
poration, with  the  option  of  purchasing  the 
entire  works  of  the  company  at  any  time 
within  twenty  years  by  paying  to  the  com- 
pany the  sum  actually  expended  on  said 
works,  together  with  interest,  less  any  divi- 
dends which  the  company  may  have  paid; 
and  where  the  incorporators  avail  them- 
selves of  the  town's  proffered  subscription  to 
the  stock  and  include  it  among  the  organiz- 
ing members,  the  privilege  of  the  town  to 
purchase  the  entire  works  becomes  engrafted 
on  the  law  of  the  corporation's  existence  as 
effectively  as  any  other  expression  of  the 
will  of  the  state  concerning  the  corporation's 


powers  and  privileges.  Southington  v.  South- 
ington Water  Co.    (Conn.),  13-411. 

Reservation  of  power  of  amendment. 

—  The  expressly  reserved  power  in  the  char- 
ter of  a  corporation  to  alter  or  amend  it  is 
subject  to  the  limitation  that  it  shall  not 
be  exercised  so  as  to  destroy  vested  rights 
or  to  impair  the  obligation  of  contracts. 
Venner  v.  Chicago  City  R.  Co.  (111.),  20- 
607. 

Though  a  charter  granted  to  a  corporation 
by  the  legislature  is  a  contract  within  the 
protection  of  the  Federal  Constitution  pro- 
hibiting the  impairment  of  the  obligation  of 
contracts,  yet  the  state  possesses  reserved 
rights  to  pass  reasonable  laws  for  the  pro- 
motion of  the  general  welfare,  and  a  subse- 
quent legislature  may  subject  the  corporation 
to  general  laws  enacted  under  the  police 
power.  Venner  v.  Chicago  City  R.  Co.  (111.), 
20-607. 

Anti-monopoly  statutes.  —  The  applica- 
tion to  domestic  corporations  of  the  pro- 
visions of  a  statute  forbidding  foreign 
corporations  from  continuing  to  do  business 
within  the  state  if  they  have  become,  either 
within  or  without  the  state,  parties  to  any 
trust  or  combination  to  regulate  prices  or 
production  either  within  the  state  or  else- 
where, does  not,  as  to  such  domestic  corpora- 
tions, cause  it  to  be  repugnant  to  the  contract 
clause  of  the  Federal  Constitution,  especially 
where  the  power  to  repeal  or  amend  corpor- 
ate charters  is  reserved  by  the  state  consti- 
tution. Hammond  Packing  Co.  v.  Arkansas 
(U.  S.),   15-645. 

Supervising  power  of  courts.  —  Under 
a  provision  of  a  state  constitution,  reserving 
the  power  to  repeal,  alter,  or  amend  corpor- 
ate charters,  and  declaring  that  such  power 
shall  be  exercised  "  in  such  manner,  however, 
that  no  injustice  be  done  to  the  corporators," 
the  question  whether  injustice  has  been  done 
to  the  corporators  is  within  the  province  of 
the  state  court  finally  to  decide,  and  the 
federal  supreme  court  will  not  interfere  un- 
less such  power  is  exercised  in  such  an  arbi- 
trary manner  as,  irrespective  of  the  contract 
clause,  to  deprive  the  corporators  of  some 
other  fundamental  right  within  the  protec- 
tion of  the  Federal  Constitution.  Hammond 
Packing  Co.  v.  Arkansas   (U.  S.),  15-645. 

c.  Regulation  of  rates  for  public  service. 

Foiarer  of  legislature.  —  The  power  to 
prescribe  what  the  charges  shall  be  for  ser- 
vices rendered  in  the  conduct  of  a  business 
impressed  with  a  public  interest  is  vested  in 
the  legislature,  and  must  be  exercised  by  it 
directly  or  through  some  appropriate  agency. 
Madison  v.  Madison  Gas,  etc.,  Co.  (Wis.), 
9-819. 

Power  of  court.  —  A  court  cannot  pre- 
scribe a  schedule  of  rates  which  a  public 
service  corporation  may  charge  for  future 
services,  though  it  may  determine  whether 
a  charge  for  services  already  rendered  is 
reasonnble,  and  may  determine  the  validity 
of  legislation  prescribing  the  rates  whicli 
may  be  charged  by  the  corporation.  Madi- 
son !'.  ^larlison  Gas,  etc.,  Co.    (Wis.),  9-S19. 
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Basis  of  deterjnination.  —  There  is  no 
particular  rate  of  compensation  which  must 
In  all  cases  and  in  all  parts  of  the  country 
he  regarded  as  a  sufficient  return  upon  the 
capital  invested  in  business  corporations 
which  are  subject  to  legislative  regulation. 
Such  compensation  must  depend  greatly  upon 
circumstances,  among  them  being  the  amount 
of  risk  involved  in  the  business,  the  locality 
where  such  business  is  conducted,  and  the 
rate  expected  and  usually  realized  upon  in- 
vestments of  a  somewhat  similar  nature  with 
regard  to  the  risk  attending  them.  Willcox 
V.  Consolidated  Gas  Co.   (U.  S.),  15-1034. 

As  a  general  rule  the  value  of  the  prop- 
erty of  such  a  corporation  is  to  be  determined 
as  of  the  time  when  the  inquiry  regarding 
the  rate  is  made,  except  perhaps  when  the 
property  has  increased  in  value  so  enor- 
mously as  to  render  a  rate  permitting  a 
reasonable  return  upon  it  unjust  to  the  pub- 
lic. Willcox  V.  Consolidated  Gas  Co. 
(U.  S.),  15-1034. 

d.  Requirement  of  annual  report. 

Constitutionality  of  statnte  requir- 
ing. —  The  Montana  statute  requiring  cor- 
porations to  make  annual  reports  is  a  con- 
stitutional and  appropriate  exercise  of  the 
sovereign  power  of  the  state  over  corpora- 
tions, whether  domestic  or  foreign,  in  the 
nature  of  a  regulation  to  protect  the  citizens 
of  the  state,  and  secure  conformity  to  its  in- 
ternal policy,  and  is  not  retrospective  and 
void  as  to  debts  of  the  corporation  contracted 
before  the  enactment  of  the  statute,  the  stat- 
utory obligation  to  make  the  reports  required 
having  existed  prior  to  the  contracting  of 
the  debts  in  question.  Nelson  v.  Bank  of 
Fergus  County   (U.  S.),  13-811. 

Applicability  to  foreign  corporations. 
—  The  Montana  statute  providing  that 
•■  every  corporation  having  a  capital  stock " 
shall  annually  within  twenty  days  from  and 
after  the  thirty-first  day  of  December  make 
a  certain  report,  and  that  "  if  any  such  cor- 
poration shall  fail  to  do  so,  all  the  directors 
of  the  corporation  shall  be  jointly  and  sev- 
erally liable  for  all  debts  of  the  corporation 
then  existing  or  which  may  be  thereafter 
contracted  until  such  report  shall  be  made 
and  filed,"  includes  in  its  express  terms  for- 
eign as  well  as  domestic  corporations,  and 
will  be  so  construed,  especially  in  view  of  a 
constitutional  prohibition,  first  effective  in 
1899,  against  allowing  a  foreign  corporation 
to  exercise  or  enjoy  any  greater  rights  or 
privileges  than  those  possessed  by  domestic 
corporations,  and  in  view  of  circumstances 
sharply  directing  the  legislative  mind  to  the 
question  of  including  foreign  corporations 
within  the  statute.  Nelson  v.  Bank  of  Fer- 
gus County   (U.  S.),  13-811. 

4.  Rights  and  Powers. 
a.  In  general. 

Pollers  as  comprehensive  as  tbase  of 
individual.  —  The  powers  of  a  corporation 
in  effecting  its  objects  are  as  broad  and  com- 


prehensive as  those  of  an  individual,  when 
not  expressly  prohibited.  Herrick  v.  Hum- 
phrey Hardware  Co.    (Neb.),  11-201. 

Changing  nature  of  business.  —  As  be- 
tween the  corporators,  the  corporate  objects 
expressed  in  its  certificate  of  incorporation 
cannot  be  changed  without  unanimous  con- 
sent, unless  changed  by  virtue  of  some  act 
of  legislation  which  may  be  read  into  the 
contract.  Colgate  v.  United  States  Leather 
Co.  (N.  J.),  19-1262. 

Action  on  the  part  of  the  corporation  to 
change  the  nature  of  its  business  pursuant 
to  the  authority  conferred  for  that  purpose 
by  our  General  Corporation  Act  is  to  be 
exercised,  if  at  all,  by  direct  proceedings 
taken  pursuant  to  the  statute.  Colgate  v. 
United  States  Leather  Co.    (N.  J.),  19-1262. 

Construction  of  statute  granting 
franchise.  —  Statutes  granting  to  corpora- 
tions franchises  which  involve  the  rights  of 
the  public  are  to  be  construed  liberally  in 
favor  of  the  public  and  strictly  against  cor- 
porations. State  ex  rel.  Minneapolis  v.  St. 
Paul,  etc.,  R.  Co.   (Minn.),  8-1047. 

Implied  poivers.  —  A  corporation  may 
exercise  not  only  those  powers  expressly 
given  it,  but  such  others  as  are  necessary 
to  carry  the  express  powers  into  effect;  but 
a  power  that  the  law  will  regard  as  exist- 
ing by  implication  must  be  one  that  is 
directly  and  immediately  appropriate  to  the 
execution  of  the  powers  specially  granted, 
and  not  one  that  has  but  a  slight,  indirect, 
or  remote  relation  to  the  specific  purposes 
of  the  corporation.  People  ex  rel.  Healy  v. 
Illinois  Central  R.  Co.    (111.),  13-285. 

Constitutional  guarantees  of  property 
rights.  —  The  provision  of  the  constitution 
of  Florida  that  no  person  shall  be  deprived 
of  property  without  due  process  of  law,  and 
the  provisions  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  as 
to  property  rights,  extend  to  the  property 
held  and  used  by  corporations,  since  the  bene- 
ficial ownership  of  such  property  is  in  natural 
persons,  and  the  law  forbids  the  doing  by 
indirection  that  which  is  forbidden  to  be 
directly  done.  Seaboard  Air  Line  R.  v. 
Simon   (Fla.),  16-1234. 

Corporation  formed  by  consolidation. 
—  A  corporation  formed  by  consolidation 
succeeds  to  all  the  rights,  privileges,  powers, 
and  franchises  of  the  constituent  corpora- 
tions, and  becomes  liable  for  all  their  debts, 
liabilities,  and  duties;  and  consequently, 
where  circumstances  existing  prior  to  the 
consolidation  would  have  entitled  one  of  the 
constituent  corporations  to  file  a  bill  in 
equity  in  the  nature  of  a  bill  of  peace  to 
prevent  a  multiplicity  of  actions,  such  right 
passes  to  the  consolidated  corporation  and 
may  be  exercised  by  it.  Southern  Steel  Co. 
V.  Hopkins   (Ala.),  16-690. 

Right  to  practice  law.  —  The  New  York 
statute  providing  that  corporations  may  be 
formed  "for  any  lawful  business  (Business 
Corporations  Law,  §  2)  does  not  authorize 
corporations  to  engage  in  the  practice  of  the 
law;  and  therefore  a  later  statute  expressly 
declaring  it  unlawful  for  a  corporation  to 
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practice  law,  but  excepting  from  its  opera- 
tion corporations  "  lawfully  engaged  in  a 
business  authorized  by  the  provisions  of  any 
existing  statute"  (Pen.  Law,  §  280),  does 
not  authorize  a  continuation  of  its  business 
by  a  corporation  theretofore  organized  under 
the  business  corporation  law  for  the  purpose 
of  practicing  law.  Matter  of  Co-operative 
Law  Co.    (N.  Y.),  19^-879. 

Bight  to  practice  medicine.  —  While  a 
corporation  is  a  person  in  a  certain  sense, 
and  for  many  purposes  ia  so  considered,  it 
is  not  such  a  person  as  can  obtain  a  statu- 
tory license  to  practice  medicine.  State 
Electro-Medical  Institute  v.  State  (Neb.), 
12^673. 

Qualified  and  licensed  physicians  may  form 
a  corporation,  and  make  contracts  for  the 
services  of  its  members  and  other  licensed 
physicians.  Making  such  contracts,  and  fur- 
nishing services  of  qualified  and  licensed 
physicians  thereunder  is  not  a  violation  of 
the  statute  forbidding  the  practice  of  medi- 
cine without  a,  license.  State  Electro-Medi- 
cal Institute  v.  State  (Neb.),  12-673. 

Power  to  insure  lives  of  officers.  —  In 
the  absence  of  express  authority  conferred 
by  its  charter,  a  manufacturing  corporation 
has  no  power  to  expend  its  funds  in  the  pay- 
ment of  life  insurance  premiums  on  a  policy 
taken  out,  at  its  instance  and  request,  by 
one  of  its  ofiicers,  on  his  own  life,  and  as- 
signed by  him  to  the  corporation.  Such  pay- 
ment is  ultra  vires,  and  will  be  enjoined  at 
the  suit  of  a  nonassenting  stockholder.  Vic- 
tor V.  Louise  Cotton  Mills  (N.  Car.),  16- 
291. 

b.  Power  to  acquire  stock. 

Own  stock.  —  A  corporation  has  power 
to  purchase  its  own  capital  stock,  provided 
the  purchase  is  made  with  no  illegitimate 
or  fraudulent  purpose,  and  no  rights  of 
creditors  suffer  thereby.  Gilchrist  v.  High- 
field    (Wis.),   17-1257. 

In  an  action  by  minority  stockholders  to 
have  a  purchase  of  its  own  stock  by  the  cor- 
poration declared  void,  on  the  ground  that 
the  directors  voting  such  purchase  did  so 
for  the  purpose  of  depriving  the  plaintiffs 
of  their  just  rights  in  the  corporation,  a 
finding  by  the  trial  court  that  no  such  motive 
existed,  nor  any  ulterior  or  illegitimate  in- 
tent or  purpose  other  than  the  promotion  of 
the  best  interests  of  the  corporation  accord- 
ing to  the  best  judgment  of  the  defendants, 
when  supported  by  a  preponderance  of  the 
evidence,  is  conclusive  upon  the  appellate 
court,  and  precludes  any  interference  by  it 
with  the  business  policy  adopted  by  the  ma- 
jority stockholders.  Gilchrist  v.  Highfield 
■(Wis.),  17-1257. 

In  the  absence  of  an  intention  to  cancel, 
the  purchase  by  a  corporation  of  its  own 
stock  does  not  amount  to  a  cancellation 
thereof.  Such  purchased  stock  may  remain 
outstanding  as  assets  of  the  corporation  if 
treated  as  such  by  the  corporation.  Pabst 
».  Goodrich   (Wis.),  14-824. 

Stocb  of  rival  corporation.  ^  It  is  un- 
lawful for  a  corporation  to  purchase  stock 
in   a   rival   corporation   for  the   purpose   of 


controlling  the  latter  and  thereby  prevent- 
ing couipetitiou  and  creating  a  monopoly; 
and  this  is  so  whether  the  purchase  is  made 
by  the  corporation  in  its  own  name  or  m 
the  name  of  others  as  its  agents  or  trustees. 
Dimbar  v.  American  Tel.,  etc.,  Co.  (111.), 
8-57. 

It  is  unlawful  for  a  manufacturing  cor- 
poration to  purchase  stook  in  a  rival  corpora- 
tion for  the  purpose  of  controlling  the  latter 
and  thereby  preventing  competition,  though 
there  are  others  engaged  in  the  same  busi- 
ness and  therefore  the  complete  monopoly 
or  complete  restraint  of  competition  will  not 
necessarily  result  from  the  transaction. 
Dunbar  v.  American  Tel.,  etc.,  Co.  (111.), 
»-57. 

It  is  ultra  vires  for  a  corporation  to  pur- 
chase stock  in  a  rival  corporation  for  the 
purpose  of  controlling  the  latter  and  pre- 
venting competition,  though  the  purchase  is 
made  in  the  name  of  agents  or  trustees  and 
the  title  to  the  stock  purchased  is  vested  in 
such  trustees  and  not  in  the  purchasing  cor- 
poration. Dunbar  v.  American  Tel.,  etc., 
Co.   (HI.),  8-57. 

Injunction  to  prevent  voting.  —  The 
minority  stockholders  of  a  corporation  may 
maintain  a  bill  to  enjoin  a  rival  corporation 
from  voting  shares  of  stook  in  their  corpora- 
tion which  it  has  purchased  for  the  purpose 
of  preventing  competition  and  creating  » 
monopoly;  and  the  bill  may  be  maintained 
either  on  the  ground  that  the  contract  of 
purchase  is  void  as  being  ultra  vires,  or  on 
the  ground  that  the  transaction  is  fraudu- 
lejit  as  to  the  complainants.  Dunbar  v. 
American  Tel.,  etc.,  Co.   (lU.),  8-57. 

Allegations  of  the  complainants'  bill  con- 
sidered, in  a  suit  by  the  minority  stock- 
holders of  a  corporation  to  restrain  a  rival 
corporation  from  acquiring  control  of  the 
complainants'  corporation  and  held  sufficient 
to  show  that  the  purpose  and  tendency  of  the 
defendants'  purchase  were  to  suppress  com- 
petition between  the  two  corporations  and 
to  create  a  monopoly.  Dunbar  v.  Amerioaa 
Tel.,  etc.,  Co.   (111.),  8-57. 

c.  Power  to  guarantee  stock  of  another  cor- 
poration, 

In  general.  —  The  power  to  guarantee  the 
stock  of  another  corporation  is  not  to  be 
implied  from  charter  authority  to  hold  stock 
in  other  corporations.  Greene  v.  Middles- 
borough  Town,  etc.,  Co.   (Ky.),  11-888. 

A  provision  in  articles  of  incorporation 
that  the  corporation  "  shall  have  power  to 
make  contracts,  acquire  and  transfer  prop- 
erty, possessing  the  same  powers  in  such 
respects  as  private  individuals,"  is  limited 
by  that  part  of  the  articles  which  defines 
the  business  the  corporation  may  engage  in 
and  does  not  confer  on  the  corporation,  by 
implication,  the  power  to  guarantee  the  stock 
of  another  corporation.  Greene  v.  Middles- 
borough  Town,  etc.,  Co.  (Ky.),  11-888. 

Effect  of  ultra  vires  guaranty.  —  A 
corporation,  receiving  a  thing  of  value  in 
consideration  of  guaranteeing  the  stock  of 
another  corporation,  would  have  to  surrender 


CORPORATIONS. 


553 


such  consideration  in  ease  its  act  in  giiar- 
ftiiteeing  the  stock  pt'oved  ultt->i  vii-es,  but  the 
passing  of  the  Consideration  woUld  not  make 
the  gUaifaJlty  valid  or  binding.  Greene  r. 
Middlesbbrotlgh  Town,  etc.,  Co.  (Ky.),  11- 
888. 

d.  Pdwer  to  hold  and  convoy  real  estate. 

Validity  of  ultra  vires  pnpchase.  —  A 

conveyance  of  real  property  to  a  corporation 
whith  i8  iheompetent  by  its  charter  to  hold 
real  Estate  is  not  Void  but  only  Voidable. 
Thfe  SOVefeigil  alOne  can  object  to  such  a. 
ooilVeyanee,  and  it  is  valid  until  assailed  in 
a  direct  proceedihg  instituted  for  that  pur- 
pose. Pliget  Sound  Nat.  Bank  i).  Pishei' 
(Wash.),    17-526. 

C6ii*eyftti<ie  by  lease.  —  The  term  "other- 
Wise  cotivey "  contained  in  a  TexaS  statute 
ptbvidiilg  that  a  private  corporatioli  has 
power  to  hold,  pilrdhase,  sell,  mortgage,  6V 
otherwise  convey  sUch  real  and  personal 
estates  as  the  purposes  Of  the  cOtporation 
shall  require,  empowers  the  corporation  to 
lease  its  land.  Starke  v.  J.  M.  Guffey 
Petroleum  Co.    (Tex.),  4-105'7. 

dttiiveyanee  by  nittttgage.  —  Where  a 
statute  authorizes  corpoi'a.tions  to  mortgage 
their  property  and  franchises,  a  mortgage 
by  a  corporation  of  its  property,  franchises, 
and  rights  includes  its  rights  under  a  con- 
tract with  a  city,  and  the  title  to  such  tights 
passes  to  the  purchase!'  at  the  foredbstire 
sale  under  the  mottgage,  though  the  fran- 
chise of  being  a  corporation  does  not  pass. 
Vickshurg  v.  Vicksburg  Waterworks  Co. 
(U.  S.),  6-253. 

e.  Lien  oh  stock. 

Validity  of  charter  |)roTisioii.  —  A  pro- 
vision in  the  articles  of  incorporation  that  a 
corporation  shall  have  a  lien  upon  the  stock 
of  any  holder  for  the  amount  of  his  liability 
to  the  corfloration  is  valid,  and  such  lien 
may  be  enforced  against  third  persons  with- 
out notice.  Dempster  Mfg.  Co.  v.  Downs 
(Iowa),  3-187. 

f.  Ultra  vires  acts. 

Acts  profita,ble  to  eorpoi^ation.  "^  It  is 
nO  defense  to  an  action  by  a  nonassentiiig 
stockholder  to  enjoin  threatened  ultra  vires 
acts  on  the  part  of  a  corporation,  that  the 
acts  complained  of  will  result  in  profit  to 
the  corporation.  Victor  v.  Louise  Cotton 
Mills  (N.  Car.),  16-291. 

Coutractd  injarions  fo  pablib.  "^  If  £1 
corporatioh  engaged  in  a  business  that  is 
afffected  with  a  public  interest  contracts  to 
enter  on  a  line  of  cOtlduct  in  respect  to  Such 
business  that  tends  to  affect  such  public  in- 
terest injuriously,  and  is  contrary  to  public 
polioyj  Such  contract  is  t:lm  virei  such  cor^ 
pdration,  and  may  be  restrained  in  equity  at 
the  suit  of  the  attfu'ney  general  without  re- 
gard to  whether  of  not  actual  injury  has 
resulted  to  the  public.  McCarter  v.  Fire' 
men's  Ins.  Ci).   (N.  J.),  18-1048. 

}^tirt!lia«e  by  railroad  company  of  6-u- 
tite  otitpnt  of  coal  tnine.  —  A  permanent 


contract  by  a  railroad  company  to  purchase 
the  Coal  produced  by  certain  mines  cannot 
be  held  ultra  vires,  where  it  does  not  appear 
that  the  quantity  would  be  beyond  what 
Would  be  required  for  its  own  consumption 
in  operating  its  road.  McKell  v.  Chesapeake 
etft.,  R.  Co.  (U.  S.),  20-1097. 

5.   t)tJTffiS   AND   LtABlilTIES. 

a.  In  general. 

Iiiability  imposed  by  pre-existing 
statute.  —  A  street  railway  company 
which  by  its  act  of  incorporation  is  made 
"  subject  to  all  the  duties,  liabilities,  and 
restrictions  set  forth  in  all  general  laws  now 
or  hereafter  in  force  relating  to  street  rail- 
way companies "  is  bound  by  a  pre-existing 
statute  providing  for  the  transportation  of 
school  children  at  half  price  just  as  if  such 
statute  was  included  in  the  act  of  incorpora- 
tion, and  cannot  question  the  constitution- 
ality of  such  statute  on  the  ground  that  it 
denies  the  company  the  equal  protection  of 
the  laws  or  deprives  it  of  its  property  with- 
out just  compensation  and  without  due  pro- 
cess of  law.  Interstate  Consolidated  St.  E. 
Co.  V.  Massachusetts   (U.  S.),  12-555. 

Liabil-ity  to  holder  of  forged  stoch 
certi~oate.  —  Where  a  corporation  causes  a 
certificate  of  stock  to  be  signed,  sealed,  and 
left  where  an  employee  can  forge  his  signa- 
ture to  and  transfer  it,  a  pledgee  thereof 
who  has  neglected  to  ascertain  the  genuine- 
ness of  the  forged  signature  may  not  allege 
negligence  on  the  part  of  the  corporation,  as 
the  liability  of  the  company  for  negligence 
when  the  stock  is  improperly  issued  only 
arises  when  the  requisite  signature  is  gen^ 
uine.  In  sUeh  a  ease  the  corporation  is  not 
estopped  to  deny  the  genuineness  of  the  sig' 
nature,  nor  is  it  estopped  by  failure  to  ad-' 
vertise  the  fact  that  a  certificate  not  fully 
executed  has  disappeared.  Dollar  Savings, 
etc.,  Co.  V.  Pittsburg  Plate  Glass  Co.  (Pa.), 
5-248. 

Liability  OA  botes  signed  by  officers. 
—  A  corpoi-ation  cantiot  be  held  liable  on  a, 
promissory  note  signed  by  its  president  and 
treasurer  and  payable  to  the  order  of  the 
former  personally,  on  the  theory  that  it  has 
received  the  benefit  of  the  money  loaned 
thereon,  whefe  the  evidence  shows  that  sUdh 
money  was  received  by  the  president  of  the 
corpoj-atlon  personally,  and  applied  by  him 
to  the  purchase  and  improvement  of  certain 
land  which  he  afterwards  sold  to  the  Coi-- 
poration  in  pufsuance  of  a  pre-existing  con- 
tract. In  such  a  ease  the  benefit  received  by 
the  cotporatidn  is  not  sufficiently  direct  to 
rendcf  It  liable.  Mbnongahela  ISTat.  Bank  P. 
Harmony  Land  Co.  (Pa.),  18-727. 

Where  the  president  of  a  corporation  ob- 
tains money  from  a  bank  and  gives  thefefof 
a  note  under  seal  Signed  by  him  individually, 
and  pledges,  as  collateral  security  for  the 
payment  of  said  note,  his  individual  stock  in 
the  corporation,  the  debt  represented  by  the 
note  is  his  individual  debt  and  cahndt  be  re' 
Severed  against  the  corporation,  although  the 
petition  in  an  actibn  to  recover  the  amount  Of 
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the  note  contains  general  recitals  that  the 
money  so  obtained  was  for  the  use  and  bene- 
fit of  the  corporation,  and  was  so  understood 
at  the  time,  and  that  the  same  was  placed  to 
the  credit  of  the  corporation  on  the  books  of 
the  bank.  Andrews  Co.  v.  National  Bank 
(6a.),  12-616. 

A  person  who  takes  a  note  signed  by  the 
president  and  treasurer  of  a  corporation  as 
such,  and  payable  to  the  order  of  the  presi- 
dent personally,  is  put  upon  inquiry  as  to  the 
authority  of  those  ofiBcers  to  bind  the  cor- 
poration in  that  manner.  Monongahela  Nat. 
Bank  v.  Harmony  Land  Co.   (Pa.),  18-727. 

Iiiability  for  debts  created  befope  or- 
ganization. —  In  order  to  render  a  corpora- 
tion liable  for  purchases  made  in  good  faith 
by  its  stockholders  before  the  corporation  is 
fully  organized,  the  credit  being  given  to  the 
corporation,  it  is  not  necessary  that  a  rati- 
fication of  such  purchases  by  the  corpora- 
tion should  be  by  formal  vote  or  resolution 
after  its  final  organization.  Western  Invest- 
ment Co.  V.  Davis  (Ind.  Ter.),  15-1134. 

Liability  of  corporation  acquiring 
assets  of  partnership  for  debts  of  part- 
nership. —  A  corporation  which  lawfully  ac- 
quires all  the  property  of  a  partnership  does 
not  thereby  become  responsible  for  the  part- 
nership's debts.  Culberson  v.  Alabama  Con- 
struction Co.  (Ga.),  9-507. 

b.  Liability  for  acts  of  officers. 

Acts  in  private  capacity.  —  Where  a 
corporation  permits  its  treasurer  to  make 
habitual  use  of  its  bank  account  for  the  de- 
posit and  checking  out  of  his  private  funds, 
and  the  treasurer  in  the  course  of  time  de- 
posits drafts  and  certificates  of  deposit  made 
payable  to  him  as  guardian,  the  mere  form 
of  the  instruments  is  not  sufficient  to  put 
the  corporation  upon  inquiry,  and  it  is  not 
liable  for  the  guardian's  misapplication  of 
the  funds  unless  it  receives  them  with  actual 
knowledge  of  his  intention  to  misappropriate, 
or  with  knowledge  of  facts  that  should  put  it 
upon  inquiry.  Brookhouse  v.  Union  Pub- 
lishing Co.   (N.  H.),  6-675. 

In  an  action  against  a  corporation  to  re- 
cover money  which  a  third  person,  guardian 
of  the  plaintiff  and  treasurer  of  the  defend- 
ant, withdrew  from  the  plaintiff's  account  in 
a  savings  bank  and  deposited  to  the  defend- 
ant's credit  in  another  bank,  the  plaintiff  is 
entitled  to  the  relief  sought,  if  the  defendant 
still  has  possession  of  the  money,  or  if  the 
defendant  received  the  money  from  the  guard- 
ian with  notice  of  the  trust  and  applied  it  to 
the  payment  of  his  individual  indebtedness 
to  it,  or  if  the  defendant  received  the  money 
from  the  guardian  with  notice  of  the  trust 
and  aided  him  in  wrongfully  diverting  it 
from  the  plaintiff.  Brookhouse  v.  Union 
Publishing  Co.  (N.  H.),  6-675. 

Contracts  made  by  president.  —  A  con- 
tract, made  for  a  railroad  company  by  its 
president,  cannot  be  impeached  by  the  com- 
pany on  the  ground  of  his  want  of  power, 
where  he  was  also  its  business  manager,  and 
the  company,  with  full  knowledge  of  the 
contract,  performed  its  part  of  it  for  several 


years  without  dissent.     McKell  v.  Chesapeake 
etc.,  E.  Co.    (U.  S.),  20-1097. 

Slander  by  agent.  —  A  corporation  is 
liable  for  a  slander  uttered  by  its  agent 
within  the  course  and  scope  of  the  latter's 
employment,  and  under  its  implied  authority. 
Hypes  V.  Southern  E.  Co.   (S.  Car.),  17-620. 

c.   Criminal  liability. 

For  crimes  of  agents.  —  Although  there 
are  some  crimes  involving  personal  malicious 
intent  which  in  their  nature  cannot  be  com- 
mitted by  corporations,  there  is  also  a  large 
class  of  offenses  wherein  the  crime  consists 
in  purposely  doing  the  things  probitited  by 
statute,  and  in  that  class  of  crimes  corpora- 
tions may  be  held  responsible  for  and  charged 
with  the  knowledge  and  purpose  of  their 
agents,  acting  within  the  authority  con- 
ferred upon  them.  People  v.  Eochester  R., 
etc.,  Co.  (N.  Y.),  16-837. 

For  nonfeasance.  —  A  corporation  is  not, 
merely  because  it  is  a  creature  of  the  law 
without  physical  existence,  immune  from  in- 
dictment and  criminal  prosecution  for  non- 
feasance in  neglecting  to  perform  duties 
which  it  owes  to  the  public.  Southern  R. 
Co.  V.  State   (Ga.),  5-411. 

d.  Public  service  corporations. 

Obligation  to  exercise  franchise 
fairly.  —  There  rests  upon  a  public  service 
corporation,  so  long  as  it  uses  its  franchise, 
a  duty  to  render  to  the  public  at  a  reason- 
able rate  the  services  for  which  it  was 
created.  Salt  River  Valley  Canal  Co.  v. 
Nelssen   (Ariz.),  16-796. 

Where  the  contract  between  a  municipal 
corporation  and  an  incorporated  company  is 
silent  as  to  the  duration  of  the  franchise,  such 
franchise  is  not  perpetual  but  the  duration 
thereof  is  simply  indeterminate,  existing  only 
so  long  as  the  parties  mutually  agree  thereto. 
The  incorporated  company  may  therefore  vol- 
untarily forfeit  its  right  to  exercise  its  priv- 
ileges within  the  municipality  and  wholly 
withdraw  therefrom;  but  in  such  case  the 
municipality  has  no  right  to  prevent  the  in- 
corporated company  from  removing  its  prop- 
erty, nor  to  take  possession  of  and  make  use 
of  the  same,  nor  to  grant  the  right  to  use  the 
same  to  another  company,  without  due  process 
of  law.  East  Ohio  Gas  Co.  v.  Akron  (Ohio), 
18-332. 

So  long  as  a  gas  company  continues  to 
exercise  any  of  its  franchises  within  the  con- 
tracting municipality,  it  may  be  compelled 
to  exercise  its  franchise  therein  fairly  and 
without  discrimination.  East  Ohio  Gas  Co. 
v.  Akron   (Ohio),  18-332. 

Transfer  of  liabilities  by  sale  or 
lease.  —  A  corporation  charged  with  a  duty 
to  the  public  cannot,  by  sale  or  otherwise, 
dispose  of  its  property  or  franchises  so  as  to 
relieve  itself  from  liability  for  acts  done  or 
omitted,  without  legislative  sanction  ex- 
pressly exempting  it  from  liability.  (Seorgia 
E.,  etc.,  Co.  ».  Haas  (Ga.),  9-677. 

A  corporation  cannot  relieve  itself  of  a 
public  duty  imposed  upon  it  bj'  its  charter  by 
leasing  its  property  and  franchises  under  a 
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bare  legislative  authority  to  lease.  Ryerson 
V.  Morris  Canal,  etc.,  Co.   (N.  J.),  2-859. 

Xiialsllity  for  injiii'y  from  latrful  act. 
—  A  public  service  corporation  is  not  liable 
for  an  injury  resulting  from  u  lawful  act 
which  it  does  without  negligence,  where  the 
act  is  done  in  the  performance  of  a  duty 
which  the  corporation  owes  to  the  public  and 
which  it  must  perform,  and  is  not  done  in 
the  performance  of  a  duty  which  is  not  of  a 
public  nature  and  which  is  merely  incidental 
to  duties  of  a  public  character.  Townsend  v. 
Xorfolk  R.,  etc.,   Co.    (Va.),  8-55S.' 

In  order  for  a  public  service  corporation 
to  escape  liability  for  injuries  resulting  to 
others  from  an  act  done  by  it  without  negli- 
gence, it  is  not  sufficient  that  the  act  is  one 
which  the  corporation  has  legislative  au- 
thority to  do,  but  the  act  must  be  one  which 
the  corporation  is  required  to  perform  —  a 
duty  it  owes  and  which  has  been  imposed 
upon  it  by  the  legislative  act  granting  the 
charter  under  which  it  exists  —  or  at  least 
it  must  appear  that  the  particular  act  com- 
plained of  and  immunity  from  its  conse- 
quences were  within  the  contemplation  of 
the  legislature.  Townsend  v.  Norfolk  E.,  etc., 
Co.  (Va.),  8-558. 

6.   Pbomotebs. 
a.  In  general. 

Definition.  —  One  who  uses  his  influence 
to  induce  others  to  take  stock  in  a  corpora- 
tion, actively  promotes  its  organization,  and 
advises  and  participates  in  the  purchase  of 
the  property  for  which  the  company  is  or- 
ganized, is  a  promoter.  Telegraph  v.  Loet- 
scher   (Iowa),  4^667. 

Relation  to  stockholders.  —  Although 
a  promoter  of  a  proposed  corporation  is  not 
strictly  the  agent  or  trustee  of  the  corpora- 
tion before  its  creation,  the  principles  of 
the  law  of  principal  and  agent  and  of  trus- 
tee and  beneficiary  have  been  extended  to 
meet  such  cases,  and  such  a  promoter  is 
held  accountable  to  the  corporation  as  if  the 
relation  of  principal  and  agent  or  of  trustee 
and  cestui  que  trust  actually  existed.  His 
acts  are  carefully  scrutinized,  and  he  is  pre- 
cluded from  taking  a  secret  advantage  of 
other  stockholders.  Jordan  v.  Annex  Cor- 
poration (Va.),  17-267. 

FoDtrer  to  bind  corporation  by  con- 
tracts. —  In  the  absence  of  ratification  or 
adoption  after  its  organization  or  of  a  char- 
ter or  statutory  provision  imposing  liability, 
a  corporation  is  not  liable  for  services  per- 
formed for  it  before  its  organization  under  a 
contract  made  by  its  promoters,  although  the 
contract  may  have  been  made  on  its  be- 
half with  the  understanding  that  it  should 
1-  bound.  Tuttle  v.  Tuttle  Co.  (Me.),  8- 
260. 

Evidence  reviewed,  in  an  action  on  a  prom- 
issory note  given  by  a  corporation,  and  held 
to  show  that  the  act  of  the  corporation  in 
executing  the  note,  ostensibly  for  other  pur- 
poses, did  not  amount  to  a  ratification  or 
adoption  of  a  contract  made  by  its  promoters. 
Tuttle  1).  Tuttle  Co.   (Me.),  8-260. 


b.  Liability  to  account  for  secret  profits. 

Bonus  received  on  purchase  of  prop- 
erty. —  Where  a  corporation  has  been  formed 
for  the  purchase  of  certain  property,  the  cor- 
poration may  recover  from  the  promoter  a 
secret  bonus  paid  by  the  owner  to  the  pro- 
moter for  his  influence  in  organizing  the  cor- 
poration and  eff'ecting  the  sale;  and  in  such 
a  case  purposely  withholding  the  transaction 
from  subscribers  to  stock  constitutes  fraudu- 
lent concealment  and  takes  the  case  out  of 
the  statute  of  limitations.  Telegraph  v. 
Loetscher  (Iowa),  4-667. 

The  five  promoters  of  a  company,  who  were 
the  only  shareholders,  as  shareholders  and 
directors,  assented  to  the  purchase  of  prop- 
erty from  one  of  them  for  the  company  for 
$5,000,  and  each  of  the  other  four  received 
from  the  vendor  a  check  for  $1,000,  which 
was  applied  in  payment  of  the  liability  of  the 
four  to  the  company  for  stock  subscribed. 
The  exact  nature  of  the  agreement  did  not 
appear  from  the  evidence,  but  it  was  clear 
that  each  of  the  four  received  $1,000  from 
the  vendor,  and  that  that  fact  was  not  dis- 
closed to  the  shareholders  who  had  been  or 
were  thereafter  invited  to  take  stock  in  the 
company.  It  was  held,  in  an  action  against 
the  five  original  shareholders  and  the  com- 
pany, brought  by  two  persons  who  after- 
wards became  shareholders;  that  the  four 
had  received  a  secret  profit  for  which  they 
must  account  to  the  company.  As  the  con- 
duct of  the  four  was  fraudulent,  a  class 
action  was  maintainable;  and  the  right  to 
compel  the  defendants  to  account  for  the  ad- 
vantage so  received  could  not  be  lost  by  any 
delay  short  of  the  appropriate  statutory  lim- 
itation. It  was  held,  also,  that  the  judgment 
should  direct  that  the  money  be  paid  into 
court,  and  that  the  plaintiffs  should  have  a 
lien  upon  it  for  their  costs,  as  between  solici- 
tor and  client,  properly  incurred,  on  the  prin- 
ciple of  salvage,  in  creating  the  fund  for  the 
company.  [See  notes,  4  Ann.  Cas.  669;  17 
Ann.  Cas.  269.]  Bennett  v.  Havelock  Elec- 
tric Light,  etc.,  Co.   (Can.),  18-354. 

Fraud  as  affecting  contracts.  —  Where 
a  promoter  of  a  corporation,  acting  in  its 
behalf,  leases  real  estate  in  reality  for  a 
nominal  sum,  but,  by  collusion  with  the  lessor, 
causes  the  rent  specified  in  the  lease  to  be 
fixed  at  a  large  amount,  and  appropriates 
such  amount  to  his  own  use  as  a  promoter's 
fee,  without  the  knowledge  or  consent  of  the 
subscribers  to  the  capital  stock  of  the  cor- 
poration, he  becomes  liable  to  the  stock- 
holders or  the  corporation  for  the  money 
which  he  has  so  appropriated;  but  where  the 
fraud  is  not  discovered  until  the  term  of  the 
lease  has  partly  expired,  and  other  circum- 
stances have  intervened  which  render  it  im- 
possible to  place  the  parties  in  status  quo, 
there  can  be  no  rescission  of  the  lease,  or  of 
subscriptions  to  the  capital  stock  of  the  cor- 
poratiori  because  of  the  fraud.  Jordan  v. 
Annex  Corporation  (Va.),  17-267. 

Right  to  share  In  assets  as  creditor. 
—  While  a  corporation  is  entitled  to  recover 
from  a  promoter  the  amount  of  profits  which 
the  latter  has  made  out  of  a  secret  agreement 
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in  fraud  of  the  corporation,  there  is  no  rule 
of  law  or  equity  which  deprives  the  pi-ojnoler 
as  a  creditor  of  the  corporation  fgr  money 
actually  advanced  by  him  in  carrying  on  its 
business,  from  sharing,  along  vpitU  other  cred- 
itors, in  the  assets  of  the  corporation,  includ- 
ing the  amount  of  such  secret  profits  vfhieh  he 
has  been  compelled  to  restore  to  it.  Jordan 
V.    Annex    Corporation    (Vt.),    17-267. 

7.  Officebs  and  Agents. 
a.  Who  are  officers. 

General  agent.  —  The  terfti  "  general 
agent/'  as  applied  to  one  representing  a  cor- 
poratioa^  does  Hot  necessarily  import  that 
the  person  so  designated  is  an  officer  of  a 
corporation.  Vard«man  v.  Penn.  Mut.  L. 
Ins.  Oo.  <Ga.),  5-221. 

b.  Powers  and  liabilities  in  general. 

Vtyvrer  to  execute  eomnlercial  papelr. 

—  There  is  no  presumption  that  the  presi- 
dent and  secretary  of  a  corporation  have  au- 
thority to  execute  a  commercial  paper  for  it. 
Gould  I'.  W.  J.  Gould  &  Co.   (Mich.),  2-519. 

PotB-er  of  agent  to  contract.  —  In  an 
action  by  a  corporation  to  enforce  the  spe- 
cific performance  of  a  contract,  the  defend- 
ant cannot  contend  that  the  contract  was 
made  in  behalf  of  the  corporation  by  an 
agent  who  was  not  authorized  to  cbntraet  be- 
cause not  an  oflSeer  or  director,  where  it  ap- 
pears that  the  agent's  actions  have  been 
ratified  by  the  corporation  and  the  corpora- 
tion has  at  all  times  been  ready  and  willing 
to  perfoi-w  the  contract  and  it  does  not  ap- 
pear that  the  defendant  has  ever  demanded 
or  been  refused  performance.  Western  Tim- 
ber Co.  U.  Kalama  River  Lumber  Co.  (Wash.), 
7-667. 

Potvelr  of  president  to  moirtgftse  cor- 
porate property.  —  A  mortgage  of  corpo- 
rate property  given  by  the  president  of  the 
eorporation  is  binding  on  it,  though  not 
formally  authorized  by  the  directors,  where 
the  president,  with  the  knowledge  of  the  di- 
rectors, has  exercised  entire  control  over  the 
affairs  of  the  corporation  from  the  time  of 
Its  oi"gattissation,  borrowing  money  for  its  use 
and  disposing  of  its  iproperty  as  in  his  judg- 
ment occasion  might  require.  Buehwald 
Transfer  Co.  v.  Hurst  (Md.),  19-J61S. 

£stoppel  to  deny  ftntlioi^ty.  —  A  pur- 
chaser of  the  property  of  a  corporation  with 
knowledge  of  the  existence  of  a  mortgage 
thereon  has  no  more  right  to  contest  the 
mffrtgage  on  the  ground  that  it  was  executed 
Without  competent  authority  than  the  cor- 
poration itself  would  have  had.  Buehwald 
Transfer  Co.  V.  Hurst  tMd.),  19-619. 

Criminal  lialjility  tor  acts  oil  corpora- 
tion. —  In  the  absence  of  a  statute  to  the 
■contrary,  an  officer  of  a  corporation  cannot 
be  punished  criminally  for  the  corporation's 
unlawful  act  or  default,  unless  he  partici- 
pates therein  as  an  aider,  abettor,  or  acces- 
sory, even  though  the  corporatiftn's  offense 
consists  bf  the  violation  ot  a  statute  which 
imposes  imprisonment  as  a  penalty.  Rex  v. 
Hays   (Ont),  S-380. 


Iiiability  for  unlaivfnl  transfer  of 
property.  —  In  a  suit  by  a  stockholder 
against  the  Officers  of  a  corporation  to  im- 
press a  trust  on  Corporate  property  unlaw- 
fully transferred  to  another  corporation,  and 
for  an  accounting,  it  is  proper  for  the  trial 
court  in  rendering  a  decree  for  the  com- 
plainant to  allow  the  defendants  the  amount 
lost  by  the  new  corporation  in  operating  in 
good  faith  some  of  the  property  Unlawfully 
transferred.  McCourt  v.  Singers-Bigger 
(U.  S.),  7-287. 

Iiiafeility  of  stockholders  or  agents  of 
corporation.  —  Where  purchases  are  made 
in  good  faith  by  stockholders  of  a  corpora- 
tion in  its  behaU  before  it  is  fully  orjjanized, 
and  the  credit  is  given  to  the  corporation, 
such  stockholders  are  not  liable  individually 
in  the  absence  of  a  statute  imposing  svich  lia- 
bility. Western  Investment  Co.  r.  Davis 
(Ind.  Ter.),   15-1134. 

c.  Compensation  for  services. 

Services     not     incident     to     office.  -' 

Where  the  president  and  director  of  a  cor- 
poration performs  valuable  services  as  gen- 
eral manager  which  he  is  not  required  t9 
perform  as  president  and  director,  he  is  en- 
titled to  compensation  therefor.  Gumaer  v. 
Cripple  Creek  Tunnel,  etc.,  Co.  ( Colo. ) ,  13- 
781. 

Beimbursement  for  expenditures.  — 
Notes  executed  by  the  president  and  secre- 
tary of  a  corporation,  without  direct  au- 
thorization by  the  board  of  directors,  for 
money  loaned  to  the  company  by  the  presi- 
dent and  disbursed  by  him  for  the  benefit  of 
the  corporation  with  the  knowledge  of  the 
members  of  the  corporation,  are  evidence  of 
the  indebtedness  of  the  corporation  for  the 
money  so  loaned,  and  when  ratified  by  the 
board  of  directors  will  support  a  judgment 
against  the  corporation.  Gumaer  v.  Cripple 
Creek  Tunnel,  etc.,  Co.   (Colo.),  13-781. 

In  a  suit  by  a  stockholder  against  the  offi- 
cers of  a  corporation  to  impress  a  trust  on 
corporate  property  unlawfully  transferred  to 
another  corporation,  and  for  an  accounting, 
it  is  proper  for  the  trial  court  in  rendering 
a  decree  for  the  complainant  to  allow  the 
complainant  from  the  fund  recovered,  attor- 
neys' fees,  and  other  expenses  paid  by  him  in 
prosecuting  the  suit,  and  to  disallow  similar 
fees  and  expanses  paid  by  the  defendants  ift 
defending  the  suit  in  the  name  of  the 
old  corporation.  McCourt  v.  Singers-Bigger 
(U.  S.),  7-287. 

Recovery  of  interest.  —  In  an  action  by 
the  president  of  a  bank  to  recover  compensa- 
tion for  services  rendered  as  president,  an 
instruction  as  to  the  interest  on  the  amounts 
found  due  the  plaintiff  for  services  was  held 
erroneous.     Lowe  v.  Ring   (Wis.),  3-731. 

FoTver  of  officer  to  vote  himself  com- 
pensation. —  The  president  of  a  corporation 
cannot  sustain  as  against  a  minority  of  the 
board  of  directors,  and  as  against  stockhold- 
ers who  challenge  the  action,  his  claim  for 
an  increa«e  of  salary  the  right  to  which,  if 
any  right  exists,  was  secured  by  his  own 
vote  as  a  member  of  the  board  of  directors 
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th,s.t   allowed   the   increase.     Schaffliauser    c. 
ArnJiplK  etc.,  Brewing  Co.   (Pa.),  11-772. 

An  increase  of  the  salary  of  one  of  two 
officers  of  a,  corporation,  voted  by  a  board  of 
trustees  consisting  of  himself  and  two  others 
entirely  subservient  to  his  will,  in  violation 
of  an  agreement  between  the  two  officers  fix- 
ing their  salaries,  is  fraudulent  and  illegal. 
Boothe  I'.  Summit  Coal  Mining  Co.  (Wash.), 
19-1255. 

'  Ri^ht  to  salary  \rliere  corporation  is 
insolvent.  —  A  director  and  stockholder  of 
a  corporation  who  is  elected  president  and 
treasurer  thereof  at  a  fixed  salary  is  charged 
with  notice  of  the  insolvent  condition  of  the 
corporation  and  cannot  recover  out  of  the 
assets  of  the  corporation  in  the  hands  of  a 
receiver  appointed  before  the  expiration  of 
his  term  of  office,  his  salary  for  the  unex- 
pired portion  of  his  term.  Williamson  Co. 
Banking,  etc.,  Co.  v.  Eoberts-Buford  Co. 
(Tenn.),  12-579. 

Where  oflteer  is  also  a  director.  —  The 
president  of  a  corporation  cannot  sue  upon 
an  implied  contract  to  enforce  a  claim  for 
services  as  an  officer  when  he  is  a  stock- 
holder or  director.  Lowe  v.  Ring  (Wis.), 
3-731. 

Increase  of  salary  prpciircd  by  fraud. 
—  Where  the  president  of  a  corporation, 
after  unlawfully  despoiling  it  by  transferring 
its  assets  to  a  new  corporation,  managed, 
controlled,  and  practically  owned  by  himself, 
procures  the  new  corporation  to  increase  his 
salary  substantially,  he  cannot  make  such  in- 
crease a  charge  against  the  funds  of  the  old 
corporation  in  a  suit  brought  by  a  stock- 
holder for  an  accounting.  McCourt  v.  Sing- 
ers-Bigger  (U.  S.),  7-287. 

Allowance  in  stockliolder's  action  for 
acconnting.  —  In  a  suit  by  a  stockholder 
against  the  officers  of  a  corporation  to  im- 
press a  trust  on  corporate  property  unlaw- 
fully transferred  to  another  corporation,  and 
for  an  accounting,  it  is  proper  for  the  trial 
court  in  rendering  a  decree  for  the  complain- 
ant to  allow  the  defendant  officers  reasonable 
salaries  paid  them  by  the  old  corporation  for 
services  actually  rendered,  though  no  reso- 
lution was  formally  adopted  fixing  such  sal- 
aries, and  though  the  officers'  predecessors 
served  without  compensation.  McCourt  v. 
Singers-Bigger   (U.  S.),  7-287. 

Payment  out  of  "  profits."  —  A  balance 
remaining  in  the  hands  of  the  liquidator  of 
a  corporation  after  payment  of  debts  and  the 
return  of  the  subscribed  capital  to  the  share- 
holders is  "  profits  "  within  the  meaning  of 
an  agreement  for  services  to  be  rendered  to 
the  corporation  at  a  fixed  salary  which  was 
not  to  be  drawn  "  except  only  out  of  profits 
(if  any)  arising  from  the  business  of  the 
company  which  may  from  tirne  to  tinje  be 
available  for  such  purpose,  but  such  salary 
shall  nevertheless  be  cumulative,  and  accord- 
ingly any  arrears  thereof  shall  be  payable^ 
out  of  any  succeeding  profits  as  aforesaid." 
In  re  Spanish  Prospecting  Co.  (Eng.),  20- 
C77. 


d.  Notice  to,  as  notice  to  ooiporation. 

Notice  to  agent.  ~  A  corporation  is  not 
charged  with  the  knowledge  of  its  agent  when 
the  latter  is  engaged  in  committing  an  in- 
dependent fraudulent  act  on  his  own  account, 
and  the  facts  to  be  imputed  relate  to  such  an 
act,  especially  where  the  guilty  officer  is  not 
the  only  one  through  whom  the  corporation  is 
capable  of  acting  in  relation  to  the  matter. 
Brookhouse  v.  Union  Publishing  Co.  (N.  H.)i, 
6-675. 

e.  DirectOTS, 
(1)   In  general. 

Fiduciary  relation  to  stochholders.  — 

A  trustee  cannot  make  a  profit  for  himself 
without  the  full  knowledge  of  all  his  cestuia 
qite  trust,  and  so  the  directors  of  a  company, 
when  it  is  intended  to  sell  stock,  stand  in  a 
fiduciary  relation  not  only  to  those  who  are 
members  at  the  time  but  to  all  who  may 
come  in  afterwards.  Bennett  v.  Havelock 
Electric  Light,  etc.,  Co.   (Can.),  18-3,54. 

A  director  or  managing  officer  of  a  cor- 
poration having  knowledge  of  the  condition 
of  its  ajlairs  must  inform  a  stockholder  not 
actively  engaged  in  the  management  of  tho 
true  comdition  of  the  corporation  before  he 
can  rightfully  purchase  his  stock.  Stewart 
V.  Harris  ( Kan. ) ,  2-873,. 

Whatever  may  be  the  technical  i-elation 
between  the  directors  of  a  corporation  and 
the  corporation  itself,  its  creditors,  and  the 
publie,  the-  directors  occupy  a  strictly 
fiduciary  relationship,  towards  the  stockhold- 
ers and  are  accountable  to  them,  on  principles 
gaverning  that  relationship.  MeCourt  r. 
SiBgersrBigger   (U.  S.),  7-287. 

The  managing  officers  of  a  corporation  are 
not  only  trustees  of  the  corporate  entity  and 
property,  but  are  also  in  many  respects  trus- 
tees for  the  corporate  shareholders.  Stewart 
V.  Harris   (Kan.),  3r-S73. 

(2)   Rights  and  liabilities. 

Siglit  to   exasitine  'books  and  papers. 

—  Each  mensbcr  of  the  board  of  directors  of 
a,  private  corpoi-ation  is  clothed  by  law  with 
equal  rights  and  powera,  and  each  has  a  right, 
at  all  reasonable  times,  to  make  an  investi- 
gation of  the  property  and  funds,  books,  cor- 
respondence, and  papers  of  his  corporation, 
which  are  in  the  possession  of  its  agent,  or 
general  manager,  and  to  make  memoranda 
thereof  for  his  own  information  as  such  di- 
rector. State  ex  rel.  Keller  tJ.  Grymes  CW. 
Va.),  17-833. 

The  right  conferred  by  gene^ral  law  on  an 
individual  director  to  make  such  investiga- 
tion is  not  abrogated  by  section  2276  of  the 
code  of  1906  of  West  Virginia.  State  ex  rel. 
Keller  v.  Grymes   (W.  Va.),  17-833. 

Statutory  liability  for  debts.  —  The 
statutory  liability  of  the  directors  of  a  street 
railway,  company  "  for  all  debts  and  con- 
tractsi  madft  oy  the  company "  does  not  ex- 
tend to  a  judgment  recovered  in  an  .iction 
for  a  tort  committed  My  the  company.  Sav- 
age r.  Shaw   (Mass.),  12-800. 
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Liability  for  failure  to  file  report.  — 

Under  the  Montana  statute  requiring  cor- 
porations to  make  annual  reports  the  direc- 
tors of  a  foreign  corporation  cannot  escape 
liability  on  the  ground  that  the  statute  oper- 
ates against  the  corporation  only  and  cannot 
be  invoked  to  make  the  individual  director 
responsible  for  the  indirect  consequences  of  a 
violation  of  law  by  his  corporation.  Nelson 
r.  Bank  of  Fergus  County  (U.  S.),  13-811. 

Ualiility  for  improper  declaration  of 
dividend.  —  In  an  action  by  the  receiver  of 
a  national  banlc  against  the  bank's  directors 
to  hold  them  liable  for  their  negligent  or 
wrongful  acts,  where  it  appears  that  the 
creditors  have  been  paid  in  full,  the  receiver 
should  not  be  permitted  to  recover  in  behalf 
of  the  stockholders  for  an  improper  declara- 
tion of  a  dividend,  as  the  dividend  was  paid 
to  the  stockholders  themselves.  Emerson  v. 
Gaither   (Md.),  7-1114. 

Iiialiility  of  estate  of  deceased  direc- 
tor. —  In  a  suit  by  the  receiver  of  a  national 
bank  to  recover  for  the  negligent  or  wrong- 
ful acts  of  the  bank's  directors,  it  is  im- 
proper to  join  as  defendants  persons  who  are 
simply  described  in  the  bill  as  "  distributees 
under  the  will  "  of  a  named  deceased  director, 
where  the  bill  does  not  allege  that  the  de- 
cedent left  any  estate,  or  if  he  did,  that  those 
named  as  distributees  received  anything  from 
it.     Emerson  v.  Gaither    (Md.),  7-1114. 

Liability  for  obtaining  renewal  of 
corporate  lease  in  o-wa  name.  —  Where  a 
director  of  a  corporation  perpetrates  a  fraud 
on  a  stockholder  by  securing  in  his  own  name 
a  renewal  of  a  lease  held  by  the  corporation, 
the  fact  -that  the  stockholder's  agent,  who  is 
also  a  director,  secretly  consents  to  the  fraud 
does  not  estop  the  stockholder  from  asserting 
his  right  to  have  the  lease  held  in  trust  for 
the  corporation.  McCourt  v.  Singers-Bigger 
(U.  S.),  7-287. 

(3)  Meetings. 

Notice.  —  The  legality  of  a  regular  meet- 
ing of  the  board  of  directors  of  a  corpora- 
tion is  not  affected  by  the  fact  that  a  member 
is  given  no  notice  of  the  meeting,  the  mem- 
bers being  bound  to  take  notice  of  a  regular 
meeting.  Gumaer  v.  Cripple  Creek  Tunnel, 
etc.,  Co.  (Colo.),  13-781. 

Majority.  —  Where  the  board  of  directors 
of  a  corporation  consists  of  five  members, 
and  the  by-laws  require  four  to  constitute  a 
quorum,  a  majority  of  the  quorum,  being  a 
majority  of  the  board,  can  legally  do  any 
act  which  the  entire  board  would  be  author- 
ized to  do.  Gumaer  v.  Cripple  Creek  Tunnel, 
etc.,  Co.   (Colo.),  13-781. 

8.  Stock  and  Stockholdebs. 

a.  Issuance  of  stock. 

(1)   In  general. 

Issuance       before       incorporation.    — 

Where  certificates  of  stock  in  a  proposed  cor- 
poration are  issued  in  contemplation  of  in- 
corporation, the  issue  of  stock  may,  after 
incorporation,  be  adopted  by  the  corporation, 


and  upon  such  adoption  the  holders  will  be- 
come stockholders  without  the  formal  is3U- 
ance  of  new  certificates.  Thorpe  v.  Pennock 
Mercantile  Co.    (Minn.),  9-229. 

Issuance  ivithont  payment  of  par 
Talne.  —  An  agreement  between  a.  corpora- 
tion organized  under  the  New  Jersej'  General 
Corporation  Act  of  1875,  and  its  stockhold- 
ers, to  the  effect  that  corporate  stock  shall 
be  issued  to  the  stockholders  without  receipt 
by  the  company  of  money  or  property  equiva- 
lent in  value  to  the  par  value  of  the  stock, 
is  void  because  contrary  to  the  spirit  and 
policy  of  the  act.  Easton  Nat.  Bank  v. 
American  Brick,  etc.,  Co.   (N.  J.),  10-84. 

Nature  and  effect  of  certificate.  —  A 
certificate  of  stock  in  a  corporation  is  gen- 
erally recognized  as  merely  representative  of 
property,  and  occupies  much  the  same  status 
as  a  chose  in  action.  Com.  v.  Peebles  (Ky.), 
20-724. 

Liability  on  subscriptions.  —  In  an 
action  on  a  stock  subscription  note,  parol 
evidence  is  not  admissible  to  show  that  the 
subscription  was  conditional  and  that  the 
condition  has  not  been  performed.  Collins 
V.  Southern  Brick  Co.    (Ark.),   19-882. 

Liability  for  assessments.  —  Where  the 
capital  stock  of  a  corporation  and  the  num- 
ber of  shares  are  fixed  by  the  act  or  certifi- 
cate of  corporation,  no  assessment  can  be 
lawfully  made  on  the  share  of  any  subscriber, 
until  the  whole  number  of  shares  have  been 
taken;  and  this  rule  applies  alike  to  sub- 
scriptions made  before  and  after  the  corpora- 
tion is  chartered.  Morgan  v.  Landstreet 
(Md.),  16-1247. 

For  the  purpose  of  determining  whether  the 
capital  stock  of  a  corporation  has  been  fully 
subscribed,  so  as  to  render  individual  sub- 
scribers liable  on  their  subscriptions,  only 
unconditional  subscriptions,  payable  in  cash, 
can  be  counted.  Morgan  v.  Landstreet 
(Md.),  16-1247. 

While  the  benefit  of  the  rule  which  exempts 
subscribers  to  the  capital  stock  of  a  corpora- 
tion from  liability  on  their  subscriptions  un- 
til the  stock  has  been  fully  subscribed,  may 
be  waived  by  a  subscriber,  the  only  acts  which 
will  constitute  such  a  waiver  are  those  which 
constitute  a  part  of  the  business  for  which 
the  corporation  is  formed,  and  which  evince 
a,  willingness  on  the  part  of  the  subscriber  to 
enter  upon  that  business  with  the  stock  only 
partly  subscribed.  The  mere  act  of  a  sub- 
scriber in  consenting  to  be  made  a  director 
of  the  corporation  does  not  amount  to  such 
a  waiver,  where  he  never  qualifies  as  a  direc- 
tor, and  never  attends  any  stockholders'  or 
directors'  meeting,  and  takes  no  part  in  the 
business  of  the  corporation.  Morgan  v.  Land- 
street  (Md.),  16-1247. 

In  an  action  against  a  subscriber  to  the 
capital  stock  of  a  corporation,  to  recover  the 
amount  of  his  subscription,  evidence  examined 
and  held  to  show  that  the  capital  stock  of 
the  corporation  had  never  been  fully  sub- 
scribed, and  that  the  defendant  had  not  per- 
formed any  act  which  estopped  him  from 
setting  up  that  defense,  and,  consequently, 
thRt  thf^  direction  of  a  verdict  in  his  faror 
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was  proper.  Morgan  v.  Longstreet  (Md.), 
16-1247. 

Resoission  of  subscription.  —  After  a 
corporation  has  become  insolvent  and  its  af- 
fairs are  being  adjusted  for  the  benefit  of 
its  creditors,  a  subscriber  to  its  capital  stock 
cannot,  on  the  ground  of  fraud,  either  rescind 
his  subscription  or  maintain  a  defense  to  his 
obligation  thereunder  unless  he  acts  with 
promptness  and  due  diligence  both  in  ascer- 
taining the  fraud  and  in  taking  steps 
to  repudiate  his  obligation.  The  question 
whether  such  subscriber  has  acted  with 
proper  diligence  is  usually  one  for  determina- 
tion by  the  jury.  Chamberlain  v.  Trogden 
(N.  Car.),  16-177. 

Where,  in  an  action  against  a  subscriber 
to  the  stock  of  a  corporation  to  recover  the 
amount  of  his  subscription,  it  appears  that 
the  defendant  is  fifty-three  years  of  age,  and 
a  banker  and  man  of  affairs  residing  in  the 
vicinity  of  the  place  of  business  of  the  cor- 
poration; that  he  knew  the  secretary  and 
the  treasurer  of  the  corporation,  and  knew 
when  he  subscribed  that  the  corporation  had 
given  indications  of  weakness,  and  had  for  a 
time  been  in  a  receiver's  hands;  that  a  cur- 
sory examination  of  the  corporate  books 
would  have  disclosed  that  but  one-sixth  of 
the  stock  issued  had  been  paid  for;  that  a 
large  amount  of  the  corporate  indebtedness 
was  evidenced  by  real  estate  mortgage  regis- 
tered in  the  county;  and  that  he  not  only 
failed  to  exercise  ordinary  business  prudence 
in  ascertaining  the  condition  of  the  corpora- 
tion, but  when  informed  that  the  corporation 
was  insolvent,  that  it  could  continue  business 
only  by  means  of  a  reorganization,  and  unless 
ten  thousand  dollars  was  raised  the  corpora- 
tion would  have  to  go  into  bankruptcy,  he 
declined  to  give  a  proxy  to  vote  his  stock, 
stating  that  he  would  keep  the  stock  and 
vote  it  himself  if  occasion  arose  —  there  is 
no  error  to  the  subscriber's  prejudice  in  sub- 
mitting to  the  jury  the  question  of  his  laches. 
Chamberlain  v.  Trogden  (N.  Car.),  16-177. 

A  subscription  to  the  capital  stock  of  a 
proposed  business  corporation  does  not  be- 
come binding  until  the  corporation  has  been 
organized  and  the  subscription  accepted,  and, 
until  then,  the  subscriber  has  a  right  to  re- 
voke his  subscription.  Planters',  etc..  Packet 
Co.  V.  Webb   (Ala.),  16-529. 

Whether  the  action  of  a  subscriber  to  the 
capital  stock  of  a  proposed  corporation  in 
giving  notice  to  another  subscriber  that  he 
is  "  out  of  the  enterprise,"  and  directing  that 
name  to  be  erased  from  the  subscription  list, 
constitutes  a  valid  withdrawal  of  his  sub- 
scription, without  notice  to  all  of  the  sub- 
scribers, depends  upon  the  authority  of  the 
person  to  whom  the  notice  is  given  to  accept 
the  same  on  behalf  of  the  proposed  corpora- 
tion. And  even  if  such  notice  constitutes  a 
valid  withdrawal  of  the  subscription,  it  may 
be  nullified  by  the  subsequent  conduct  of  the 
subscriber  in  recognizing  the  subscription  as 
still  binding.  Planters',  etc..  Packet  Co.  v. 
Webb  (Ala.),  16-529. 

A  mere  change  in  the  name  of  a  proposed 
corporation,  pending  the  proceedings  for  its 


organization,  does  not  nullify  previous  sjib- 
seriptions  to  its  capital  stock.  Planters', 
etc..  Packet  Co.  v.  Webb   (Ala.),  16-529. 

In  an  action  by  a  corporation  to  recover 
the  amount  of  a  subscription  to  its  capital 
stock  where  the  defendant  contends  that  he 
withdrew  his  subscription,  before  the  corpora- 
tion was  organized,  by  giving  notice  to  an- 
other subscriber  that  he  was  "out  of  the 
enterprise,"  and  directing  his  name  to  be 
erased  from  the  subscription  list,  instructions 
given  at  the  defendant's  request,  which  as- 
sume that  the  notice  so  given  was  sufficient, 
and  which  ignore  evidence  in  the  record  tend- 
ing to  show  that  the  defendant  afterwards 
recognized  the  subscription  as  binding,  and 
which  proceed  upon  the  theory  that  a  change 
in  the  corporate  name,  pending  the  organiza- 
tion of  the  corporation,  nullified  the  sub- 
scription, are  erroneous.  Planters',  etc.. 
Packet  Co.  v.  Webb  (Ala.),  16-529. 

In  such  an  action,  a  declaration  by  the 
defendant,  in  answer  to  an  inquiry  whether 
he  expected  to  attend  a  meeting  for  the 
formation  of  the  corporation,  that  he  was 
not  going  to  the  meeting,  and  that  he  was 
"  out  of  it,"  is  not  admissible  in  evidence 
in  his  behalf.  Planters',  etc..  Packet  Co.  v. 
Webb   (Ala.),  16-529. 

(2)   New  shares. 

A  stockholder  has  an  inherent  right  to  a 
proportionate  share  of  new  stock  issued  for 
money  only,  and  not  to  purchase  property 
for  the  purposes  of  the  corporation  or  to 
effect  a  consolidation;  and  while  he  can  waive 
that  right,  he  cannot  be  deprived  of  it  with- 
out his  consent,  except  where  the  stock  is 
issued  at  a  fixed  price  not  less  than  par  and 
he  is  given  the  right  to  take  at  that  price 
in  proportion  to  his  holding,  or  in  some  other 
equitable  way  that  will  enable  him  to  pro- 
tect his  interests  by  acting  on  his  own  judg- 
ment and  using  his  own  resources.  Stokes 
V.  Continental  Trust  Co.  (N.  Y.),  9-738. 

Where  a  stockholder  attends  a  meeting  of 
his  corporation  called  for  the  purpose  of  vot- 
ing upon  a  proposed  increase  of  the  capital 
stock  and  the  acceptance  of  an  offer  by  a 
third  person  to  purchase  all  of  the  new  stock, 
and  at  such  meeting  the  stockholder  protests 
against  the  proposed  sale  of  his  proportion- 
ate share  of  the  stock  and  demands  the  right 
to  subscribe  for  his  proportion  at  par,  and 
offers  to  pay  for  the  same  immediately,  but 
his  demand  is  refused,  and  thereafter  a  reso- 
lution is  passed  directing  a  sale  of  the  stock 
to  the  third  person  at  a  fixed  price,  the  same 
resolution  fixing  the  price  and  directing  the 
sale,  and  the  stockholder  votes  against  the 
resolution  and  does  not  acquiesce  in  the  sale, 
he  does  not  waive  his  right  to  his  proportion 
of  the  new  stock  by  the  fact  that  after  the 
passage  of  the  resolution  he  fails  to  offer 
to  take  his  share  at  the  price  fixed  in  the 
resolution.  Stokes  v.  Continental  Trust  Co. 
(N.  Y.),  9-738. 

In  an  action  by  a  stockholder  against  his 
corporation  to  recover  damages  for  the  wrong- 
ful sale  of  his  proportion  of  the  issue  of  new 
stock   to   a   third   person,   where   it   appears 
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tjiat  the  sale  was  ma^e  at  a  fixed  price  vyhich 
was'  fielb^  the  markpj;  yalue  on  the  4?y  °f 
the  sale,  the  measure  of  damages  is  the  dif- 
ference between  the  price  at  w^ieh  the  stoejc 
was  sol(i  to  the  tliird  persqn  ai(d  the  market 
value  on  the  day  qf  the  sale.  Stokes  v.  Con- 
tinental Trust  Co.   (N. ■>'.),  9-738. 

^oyrev  to  increase  stpck.  -;-  The  powpr 
to  increase  the  capital  stock  qf  a  corporation 
can  ^e  exercised  by  \he  stpckhojders  qnly  at 
a  'ineipting  cjiiled  io  consider  that  question, 
and  an  agreement  to  take  part  of  the  in- 
creased stock'  i^i  advance  of  the  making  of 
the  increase  is  not  binding  unless  ratified 
after  the  increase  is(  actually  made.  Wolf 
i;. 'Chicago 'Sip  Printing  Co.   (111.),  13-3e& 

b.  Conveyances  of  stock. 
(1)  In  gener-al. 

Eff fift  p^  |u^B^f;a|itcy.,  tt  A  trustee  in 
b^i^iuptcy  acquires  the  ^i^le  to,  shares  p,| 
stock'  VRhich  tlift  ta'nkrupt  h^s  merely  "  de- 
pos^te^ "  as  (jolIateTa,!  see\irity,  as  a  written 
tr^nsfjsf  is  e^e^tial  to  ^hp  validity  of  a 
jdfS^^^  (jprpqr^te  stock;  and  the  truster's 
t^liei  rela^^  hack  fp  tl\e  oommenepment  qjf  tl^^ 
bankruptcy  proceedings.  Fi;'?nch  v.  ^'^l^te 
(Vt.),  6-479. 

Option  to  resell,  -r  A  person  who  pur- 
chases cocrpqrate  stock  from  a  opifpoj-ation 
lindier  an  agreement'  giving  him  an  option  to 
r'efell  tile  stock  to  t^e  corppratibn  witliin  a 
specified  time  at  the  pffic?  pa,id  therefor,  does, 
liot  make  a  eonditioifial  purchase  of  the  stock, 
bui  te^pnjtes  tlie  a^isolute  and  unconditiona,! 
owner  thereof^  Mclntyre  v.  E.  Bement's 
Sons    (Mich.),,  "10- U3. 

Validity  of  Itiy-IaiW  limiting  ri^ht  to^ 
sell  stock.  —  A  statute  which  ex^T;easlj  au- 
tliorizes  a  corppration,  fojniied  unde]f  it  to 
aclppt  by-laws  regulating  the  issuance  and, 
tra]i^?rehce  of  shares  in  its  capital  stock  and 
aiding  ^n  the  pjjomotion  o,f  its  business  gives 
■^alidity  to  a  by-law  which  requires  a  sto?k- 
nplder  who  desires  to,  sell  and  transfer  his 
sitbck,^  before  doing  so,  to  notify  the  directors 
of  sv^ch  desire,  aija  to  give  them  a  reasonable 
time  to  sell  \hi^  stock  tq  classes  of  pei;sqiis 
designated  in  the  by-laws,  because  of  the  be- 
lief tlia.t  their  occupa,tioi^s  would  reijder  them 
efi^cient  promoters  of  the  b^isinijss  of  th?  cor- 
poration. NicholiSOn,  v.  Franlflin  Brewing 
Co.   (Ojiifo),  19-699.'  '     '    ' 

Equities  against  trxinsf  errer.  —  A  pur.; 
chafer  of  shaijes  of  stock  acquires  only  the 
rigiits  tljat  his,  vendor  h,ad,  and  if  the  yendoi; 
was  precluded  from  maintaining  a  stockhold- 
er's sjiit  in  respect  to  paiticu^ar  tijansactions, 
th|e  purcha.sef  is  also  preclufled  from  Sjuing 
in  respect  theretq.  Babcock  v.  Farwell  (jllT.), 
19^74, 

(2)   Imp|Iied  yffljaaj^ty. 

There  is  no  implied;  warranty  on  the  part 
of  a  seller  of  certiflcates  of  stock  th^t'the 
cpijppration  is^i^iing  them  is  a  corporation 
de  jure,  l?ut  it  is  sufficient  if  the  eortoration 
is  a  de  facto  ofie,  Ma,rshall  v.  K.each  (III.), 
10-164.  . 

In  a  contract  to  exchange  land  for  stock  in 


a  corporation,  the  fact  that  the  letters  '*  ipc." 
are  pjaced  in  p^regtheqps  after  tl\e  iiame  of 
the  corporation  m  the  coptraft  does  not 
qmoiipt  tq  a  warranty  that  the  stock  is  that 
of  a  cqrporation  de  jure.  Marshall  v.  Keach 
(111.),  10-164. 

(3)  Rescission. 

In  a  bill  to  rpsieifl^  ^  sa^e  qf  i/he  shares,  pf 
stock  on  tl^e  ground  qf  fr^p.^^  thg'  foi^pjaiii- 
E^nt  m\ist  ailege  tt?>t  fc  pi^owptly  ^is^|grjiied 
the  sale  on  dis?ovpri:^ig  t?%?  alleged  f'^a.;^^, 
m^  ^V'i^  further  allege  ^\i,he,T  tfeat  tia  qff^T?4 
tq  Refund  the  pvrgihf^se  price  fff  tli^t  lip  ]iaR 
some  sufficient  legal  excuse  fpf  ^^  fa^u^e  tq 
dp  ap.  fDunbar  ^,  AmPTiqan  Tel^  e,tqu  Co. 
(Til.),  8-5,7. 

A  hill  to  set  aside  a  cq^tr^ct  fof  the  sale, 
qf  ghaifes  of  s,tqcjc  oh,  thp  grqun^  qf  Bdiacqn,- 
di^ot  ppa  tlie  part  of  the  Qoinpliaii^fpt?'  attor- 
ney must  qfl'er  tp  p!a6e,  th.?  purchaser  q|  tlje 
stock  in  statu  quo,  I}u];iba]j  '^.  Aijieric,^;^  T?'-) 
etc.,  Co.    dH.),  8-57, 

(4)   Breacji  of  contract. 

On  th^  trial  of  W  actiqii  by  a  p^rph^seii  tPj 
r^pqver  danxages  for  bre_^ch  of  a  oqpty^ct  for 
the  s?ile.  of  corporate  stqcki  '^Rhere  the  pl[a>|i-, 
tiff  iQsists  and  the  defei^d^fit  ^^ies  tti^t  tha 
p£^y■lia,snt  was  inade  for  the  deliver.y,  oif  st^idfe, 
it  is  prvor  to  admit,  in  eyidei^cp  a  letter  writ- 
ten by  the  plaintiff  tp  t^ip.  dfi|e^ant  w-ljiipti 
dq^  not  estiHMish  the  alleged  ^aipE^qdi  i^ut 
siiijiply  disptoa^s  th?  self-s^^viag  4eqlar%tJPift 
on  the  pa^t  o;f  the  p^aiintiff'  tS?it  s^ij^  (ie-. 
maii^d  had  previopaiy  been  wade  ai;d  thp  d.^ 
fendant  had  refUiSftd  to  coniply  tl^eif^wiih., 
Hightower  v.  Aii|Sl?y  (Ga.),  7-927. 

In  ajj,  aotio»  by  a  purcha,S(eai  tp  recqy«iP 
daoiages  for  1?rea,ch  qf  a  cqntrae^  fqf  tjb;^ 
sajle  of  oorporatfi  stqo^,  evidence  tend^ftg-  tci 
sho'^  a  subsequent  Tecogn^tiojii  Pit  th,ei  con- 
tract by  the  hojii^or  ot  the  stoejf;,,  incli^ii^  ^ 
written  pal?Jilatiqji  made  Vy  hijip  a?  tq  the 
amount  due  by  the  pui;q^aser  unfter-  a  0[)n-, 
trapt  of  like  effect  ma^e  witli,  £^nqtl)Je^-  stock- 
holder, is  adnjiissilple  tq  shoiis  Ujpqft  W'feat 
texms  the  pa,rtie3  understpqcl,  the  stpi^  w^ 
to  be  sold,  ^xghtower  v.  A;9slfiy;  (Qaj.)ii  7-. 
9?7. 

^n  an  action  by  a  pijirofewiae^  tp  r^cq\eif 
damages  for  breach  o^  a  cont^apt  ^'  the^  sa^ 
of  coi:pofa,te  stqpk,  proof  of  the^  poB^jBBfttxon 
moving,  to  the  holdftJi  of  the  atogk;  whipi^,  iBr 
duced  h|im  to  a,g]iee  tq.  Siell  ft  a,t  the  a^ipi}l%te4 
pjjice  is,  admissible,  thouglj  the  evjijdenioe  ap- 
this  pqfnt  should  properly  Ipg,  ao,  rastrijBta^  9fl 
tp  eliiQina,te  alf  unnecessary  deta^  S@gl)^ 
tower  V.  Anstey  (Ga.),  7-927. 

c.  Tiansfei;  of  ceFtifica,tp9. 

Motiye  as  affecting  rights  to  trans- 
fer. —  Where  the  articles  of  a  cqi;por%tion 
contain  no  clause  authorizing  .dire,ct,qr8  t<} 
reject  a  trapsferee,  a .  shareholder  may,  up 
to~thp  la^t  ipoment  before  UquidatiDj\,'  ^pd 
for  the  express  purpose  of  escaping  IfabJ^t^^ 
transfer  his,  partly-paj^  ahares  to  a  trans- 
feree, even  though 'he  is  a.  pauper,  apd-  may 
compel  the  directors  to  register  that  trans'- 
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fer,  provided  it  is  an  out  and  out  ti;?,H9(eT 
reserving  to  the  transferrer  no  beneiloiat  riglit 
to  the,  scares,  direct  or  indirect.  Wije1;h,er 
the  transfer  is  of  that  character  is  a  question 
of  fact.  In  re  Discoverers  Finance  Corpora- 
tion   (Eng.),   18-337. 

Sigbt  to  compel  transfer.  —  A  suit  can- 
not be  maintained  against  the  corporation  to 
cpmpei  it  to  register  stock  which  a  holder 
has  attempted  to  transfer  in  violation  of  suein 
bv-law.  NicholsoB  v.  Fraaklin  Brewing  Co. 
(Ohio),  19-699. 

^^l^dency  of  demand  foI^  transfer.  — 
VVhere  tl^e  assignee  of  shares  of  stock  pre^ 
sents  the  stock  to  the  secretary  of  the  eor- 
poi;ation  and  demands  a  transfer  of  the  stock 
on  the  books  of  the  corporation,  a,nd  on  being 
refused)  and  referred  to  the  general  managei' 
of  the  corporation,  presents  the  stock  to  lum 
aadi  demands  that  it  be  transferred,  and  is 
Xesfi^ed,  a  proper  and  legal;  demand  for  the 
transfer  of  the  stock  is  made,  although  the 
general  manager  is,  at  the  time  oi  the  de- 
matftd,  on  the  street  in  front  of  his  office,  he 
majsing  no  objeotion  to  the  time  and  place  of 
pjresentaitioa  and,  demand,  but  absolutely  re- 
fusing to  make  the  transfer.  Dooley  v. 
GHadiatojF  CtaisoL  Gold  Mines,  etc.,  Co.  ( la. ) , 
13-29.7. 

^^fcsal  to  transfer  on  books  as  con- 
versj^on.  -rr  The  assignee  of  stock  in  a  cor- 
poration may  at  his  election  treat  the  wrong- 
ful refusal  of  the  corporation  to  register  th^ 
transfer  of  the  stock  as  a  conversion  thereof, 
and  sue  for  the  recovery  of  its  value.  Dooley 
V.  Gladiator  Consol.  Gold  Mines,  etc.,  Co. 
(la.),  ]|»-297. 

In  such  an  action  the  plaintiff  is  not  re- 
quired to  show  any  depreciation  in  the  value 
of  th,e  stock  after  the  making  of  the  demand 
fpj!  the  transfer,  but  may  recover  the  full 
yaiue  of  hia  stock  at  the  time  of  the  demand 
foi;  the  tifansfer  with  interest  to  the  date  of 
%Tiai\.  PiODley  v.  Gla^diator  Consol.  Gold 
Mines,  etc.,  Co.  (la.),  13-=297. 

Title  to  stock.  —  Ob  the  refusal  of  a 
cofporation  to,  transffer  stock  to  a-  parchaser 
thereof  from  a  stocfcholder,  the  fact  that  the 
agent  of  tl»e  stockholder  agrees,  at  the  re- 
quest of  the  purchaser  of  the  stoek,  not  to 
remit  the  purchase  prijce  to.  his  principal 
peijding  the  settlement  of  the  controversy  as 
to  the.  ijiiatosfer,  does  not  affect  the  purchaser's 
title  to  the  stock.  Pease  v.  Chicago  Crayon- 
Co.  (HI.)-,  14-263. 

RigbtEt  oif  transferee.  — -  A  person  hold- 
ing stoek  of  a  corporation  cannot  be  heard-  to 
say  that  the  one  from  whom  the  same  stock 
was  acq-wired  bought  the  stock  illegally  from- 
the  corporation,  and  at  a  smal-lie-r  price  than 
the  corporation  was  authori-zed  to  sell  it,  as 
he  eaijnojt  partake  of  the  fruits  of  a  transac- 
tion and  then  say  it  was  tailited'.  Gu-maer 
V.  Cjipple.  Creek  Tunnel,  etc,  Co.  (©olo.), 
13-781. 

d.  Persons  who  may  become  stpckholders, 

A  m^rr-ied  woman  is  not  forbuWeB  by  the 
constitsitioni  or  the  statutes  of  Florida  to 
hold/  stock  ia  a  national  bank.  Christopher 
V.  Norvell  (U.  S.),  5-74.0. 

.Vols.  1-20  —  Ann.  Cas.  Digest. —  36. 


e.  Rights  and  powers  of  stocl^UQlders. 
(1)   In  general. 

EilK^Qt  »?  insplyency,  -r.  A  stockholder 
yijho  hxjlds  the  promise  of  a  corparat-iMi  to 
b\\y  his  stwk  at  his  option  oannojt  exercise 
the  Osp-liion,  and  esforqe  the  promise  after  the 
cwpovatiQB  has  become  in  fapt  insolvent. 
Mclijtxre  v.  E.  ?iemieat's  So-ns  (Mich.),  lOr- 
143. 

Iligbts  of  holder  of  prefwred  stook 
on  ■winding  isb  o^raoraition.  —  Tkei  New 
Jersey  General  Corporation  Act  of  189®  (P. 
L.  1896,  p.  277)  authoofi?es  the  creation  of 
two  or  more  kinds  Qif  stock,  of  *Uich  classes, 
with  suCih  d^ignatiows,  prefeiencesj  and  vot- 
ing p.o\yeis,  or  restrictions  or  qualification 
tjiereiot  as  shaU  be  stated  or  expressed  in 
the  certificate  of  injcorp^atiea.  Where  a 
corporation,  organized  Udder  th*t  aot  pro-vfidea 
in  its  (jertificate^  for  th.e  creatioa  of  preferred 
stock,  "the,,  holder  t^igreQit  to  receive  audi  the 
company  to  pay  a  fixed  yearly  dividend  of 
six  per  «ent.,  before,  any  divideied  shall  be 
^t  apart  or  paid!  <m  the  gewral  stock," 
upon,  tlie  windiing  up.  qif  the  corporation  the 
preferred  stoekhplders,  ar^  entitled  Oialy  toi 
the.  p^vefeyeace;  set;  forth  i.ni  the  c«ar-tJficate  of 
incosTPOration  and  are  not  to  be  paid  on  ac- 
count of  the  par  valw  of  their  slaares 
in  pieferepce  to,  the;  cowimon  stocfcholdersi. 
Lloyd  v.  Pennsylvania  Blec  Vehiclei  Cot 
(N.  J.),  20-1 1'9. 

Apticv^:  as^nM:  corporation.  ■"<  Evidence 
reviewed  in,  a  swit,.  by  a  stockholder  against 
tile.  olBcjeii's,  of  a  corpjoratioB  to  impress,  a  trust 
on,  corporate  property  unlawfully  transferred 
to  another  corporation,  and  foif  an-  accMJint- 
ing,  aijd  held  to  sljiOw  that  the  trial  court, 
iu>  re^deri^lg  a  decree  for  an  accounting, 
pj;0}pe!irly  refused  to  allow  interest,  on  the 
amount  of  yi?;  profits  recwered.  McCourt  v.. 
Singerg,-Biigg«jf   (U.,  S.),  7-2a7. 

Q-JKht  to  sue,  cqmqiratiion.,  -^  A  stock- 
holder caijnot.  sue  for  the  betiiefit  of  tke  cor- 
poration or  of  other  stoekholders  to  set  aside 
oorpoi^ate  traftsaotions  to  which  he  has.  as- 
seBited,  because,  the  thiepry  of  a  sikoekholdeis's. 
aotioij  is  1;hat  th«.  stockholder  has  been  in-, 
jiu-ed  in  respect  to  his.  sto»k  by  the  wrong 
don^,  to  the  coiipo^atioiOi,  amA  a  complaimant 
cannot-  maintaiiJ  a  bill  and  obtain  relief  un- 
leiss,  h.^  hiwself  has.  SBstainedi  a  wrong..  Bab- 
cpcl^  V.  faijwell  (11(1.),,.  ],9h74,. 

Acquiescence  in  acts  complainedl  of. 
—  A  stpckhplder  cannot  maintain  an  action 
against  his  cpi;ppraypi)  for  equitable  relief 
agaitat  his  corporation's  ultra  vi'res  but  no,t 
illegal  acts,  where,  with  the  knowledge  of 
their  character,  he  has  accepted  pecuniary 
benefits  under  such  acts  either  before  or  siiice 
the  commencement  of  his  action.  Wormsev 
V.  Metropolitan  St.  E.  Co.   (N.  Y.),  6-123. 

Bigbts  and  duties  qf  majority  stocb.^ 
bolder.  —  The  hpldter  of  a  majjority  of  the 
stock  pf  a  cprporation  stands  ill  a  fld'uciary 
relation  tp  the  hpWters  pf  the  minority  gt 
the  stoek,  beca;use:  he-  has  a  com.mimjty  of 
interest  wi;6h  them  in  the  .same  pppperty,  and. 
because  they  can  act,  and  cpjitracl;  in  rela- 
tion to  the  corporate  property  only  through 
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him.    Wheeler  v.   Abilene   Nat.   Bank   Bldg. 
Co.   (U.  S.),  14-917. 

The  power  of  a  single  holder  of  a  majority 
of  the  stock  of  a  corporation  devolves  on 
him  the  correlative  duty  to  the  holders  of 
the  minority  of  the  stock  to  exercise  good 
faith,  care,  and  diligence  to  make  the  cor- 
porate property  produce  the  largest  possible 
amount,  to  protect  the  interests  of  the  mi- 
nority stockholders,  and  to  secure  and  deliver 
to  them  their  just  proportion  of  the  income 
and  of  the  proceeds  of  the  property. 
Wheeler  v.  Abilene  Nat.  Bank  Bldg.  Co. 
(U.  S.),  14^917. 

A  sale  of  the  corporate  property  by  a 
single  holder  of  the  majority  of  the  stock, 
by  the  use  of  the  meetings  of  the  board  of 
directors  and  the  meetings  of  the  stockhold- 
ers in  legal  form,  for  its  fair  value,  but  for 
smaller  amount  than  he  could  have  obtained 
for  it  from  another,  is  avoidable  at  the  elec- 
tion of  the  minority  stockholders.  Wheeler 
B.  Abilene  Nat.  Bank  Bldg.  Co.  (U.  S.),  14- 
917. 

Such  a  sale  is  voidable,  not  void;  and  a 
court  of  equity  may  condition  its  decree  of 
avoidance  by  a  requirement  that  the  com- 
plainant shall  bid  and  deposit  an  amount 
equal  to  the  amount  paid  at  the  sale  and  the 
expenses  of  a  master's  sale,  to  be  applied  in 
payment  for  the  property  in  case  no  one  bids 
more,  or  in  case  the  depositor  is  the  highest 
bidder.  Wheeler  v.  Abilene  Nat.  Bank  Bldg. 
Co.   (U.  S.),  14-917. 

Where  after  an  offer  by  a  minority  stock- 
holder to  the  majority  stockholder  of  thirty- 
five  hundred  dollars  for  the  corporate  prop- 
erty and  a  notice  to  the  secretary  of  the 
corporation  that  he  desires  to  bid  for  the 
corporate  property,  such  property  is,  hy 
means  of  the  regular  action  of  the  meeting 
of  the  directors  and  of  the  meeting  of  the 
stockholders,  at  which  the  majority  stock- 
holder's stock  is  voted  in  favor  of  a  sale, 
sold  for  twenty-five  hundred  dollars  to  such 
majority  stockholder,  the  latter  being  the 
president  of  the  corporation,  its  creditor,  and 
a  member  of  its  board  of  directors,  and  the 
other  four  members  of  the  board  being  quali- 
fied merely  by  his  transfer  of  one  share  to 
each,  the  sale  is,  notwithstanding  the  fact 
twenty-five  hundred  dollars  is  the  fair  value 
of  such  corporate  property,  voidable  at  the 
election  of  the  minority  stockholders.  Wheel- 
er V.  Abilene  Nat.  Bank  Bldg.  Co.  (U.  S.), 
14-917. 

(2)  Voting. 

A  provision  in  articles  of  incorporation 
that  the  voting  power  shall  be  vested  ex- 
clusively in  the  common  stock  and  that  pre- 
ferred stockholders  shall  have  no  right  to 
vote  is  not  violative  of  any  rule  of  the  com- 
mon law  or  of  public  policy  or  of  any  pro- 
vision of  the  constitution  or  statutes  of 
Missouri.     State  v.  Swanger   (Mo.),  4-563. 

Stock  voting  agreements.  —  An  agree- 
ment between  two  factions  of  the  sharehold- 
ers of  a  railroad  company  incorporated  by 
the  secretary  of  state,  to  the  effect  that  one 
of  such  factions,  owning  half  of  the  corpor- 
ate  stock,   shall  have  the  right  indefinitely 


to  name  a  majority  of  the  directors  of  the 
company,  and  thus  manage  and  control  its 
affairs,  is  against  public  policy  and,  there- 
fore, void.    Morel  v.  Hoge  (Ga.),  14-935. 

(3)   Inspection  of  books. 

Common-lair  right.  —  A  stockholder's 
right  of  inspection  is  a  common-law  right, 
and  unless  restrained  by  statute  or  the  cor- 
poration's charter  will  not  be  denied  when 
sought  for  a  proper  purpose.  Harkness  v. 
Guthrie  (Utah),  1-129. 

Constitutionality  of  statute.  —  A  stat- 
ute requiring  corporations  to  keep  correct 
books  of  account  in  the  state  and  to  permit 
their  inspection  by  stockholders  does  not  de- 
prive a  corporation  previously  organized  by 
special  law  of  any  vested  rights,  nor  does  it 
impair  the  obligation  of  a.  contract,  though 
the  act  of  incorporation  contains  no  declara- 
tion that  the  corporation  shall  be  subject  to 
subsequent  laws.  Venner  v.  Chicago  City 
R.  Co.   (111.),  20-607. 

Motive  as  affecting  right  to  inspec- 
tion. —  The  common-law  right  of  a  stock- 
holder to  inspect  the  books  of  a  corporation 
will  be  enforced  only  where  he  asks  for  it 
in  good  faith  and  for  reasons  connected  with 
his  rights  as  a  stockholder;  but  where  the 
right  of  inspection  is  conferred  by  statute 
absolute  in  terms,  it  cannot  be  denied  on  the 
ground  of  improper  motive,  because  a  clear 
legal  right  created  by  statute  cannot  be  de- 
feated by  showing  an  improper  motive. 
Venner  v.  Chicago  City  K.  Co.  (111.),  20-607. 
Where  a  court  is  appealed  to  for  the  en- 
forcement of  the  common-law  right  of  a 
stockholder  to  inspect  the  books  of  the  cor- 
poration, sound  discretion  will  be  exercised 
to  determine  whether  the  petitioner  is  acting 
for  an  honest  purpose  not  adverse  to  the  in- 
terests of  the  corporation,  and  the  court  will 
consider  both  the  interests  of  the  petitioner 
and  the  effect  the  inspection  will  have  upon 
the  interests  of  the  corporation.  Varney  v. 
Baker  (Mass.),  10-989. 

In  the  absence  of  statute  a  stockholder  in 
a  national  bank  has  a  right  to  inspect  the 
books  of  a  bank,  provided  the  inspection  is 
made  in  good  faith,  at  a  proper  time  and 
place,  for  legitimate  purposes ;  and  such  right 
is  not  taken  away  or  abridged  by  any  pro- 
vision of  the  federal  statutes.  Guthrie  r. 
Harkness  (U.  S.),  4-433. 

Right  to  assistance  of  experts.  — 
There  is  nothing  in  the  Massachusetts  stat- 
utes which  enlarges  or  restricts  the  common- 
law  right  of  a  stockholder  of  a  corporation 
to  inspect  the  books  of  the  corporation  and  to 
have  the  assistance  of  an  expert  or  other 
person  to  make  transcripts  from  such 
books  for  subsequent  use.     Varney  v.  Baker 

(Mass.),  10-989. 

Mandamus  to  enforce  rights.  —  At  com- 
mon law  a  stockholder  acting  in  good  faith 
for  the  purpose  of  advancing  the  interests  of 
the  corporation  and  protecting  his  rights 
as    the    owner    of    the    stock    is    entitled    to 

inspect    the   books    of   the    corporation,    and 

may  enforce  his   right  by  mandamus.    Var- 

nev  v.  Baker  (Mass.),  10-989. 
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Mandamus  lies  to  enforce  the  statutory 
right  of  a  stockholder  to  Inspect  the  books 
of  the  corporation.  Venner  v.  Chicago  City 
R.  Co.   (111.),  20-607. 

Mandamus  and  not  injunction  is  the  proper 
remedy  of  a  stockholder  to  enforce  his  right 
to  inspect  the  books  of  the  corporation. 
Brown  v.  Crystal  lee  Co.  (Tenn.),  19-308. 

Application  of  general  lair  to  in- 
corporation nnder  special  act.  —  A  cor- 
poration created  by  special  act  authorizing 
its  directors  to  adopt  rules  for  the  govern- 
ment of  the  corporation  not  inconsistent  with 
the  laws  of  the  state,  is  subject  to  the  Gen- 
eral Corporation  Act  of  Illinois  (Hurd's  Rev. 
St.  1909,  c.  32,  §  13)  requiring  every  stock 
corporation  to  keep  correct  books  of  account 
and  giving  every  stockholder  in  such  cor- 
poration the  right  to  examine  the  books, 
though  the  act  of  incorporation  contains  no 
declaration  that  the  corporation  shall  be  sub- 
ject to  laws  subsequently  enacted.  Venner 
e.  Chicago  City  E.  Co.  (111.),  20-607. 

Rule  applicable  to  national  banks.  — 
A  stockholder  of  a  national  bank  has  the 
same  right  of  inspection  of  the  books  as  is 
possessed  by  a  stockholder  of  other  corpora- 
tions, such  right  not  being  a  visitorial  power 
within  the  prohibition  of  a  federal  statute. 
Harkness  v.  Guthrie    (Utah),  1-129. 

The  provision  of  the  federal  statutes  that 
no  national  bank  shall  be  subject  to  any  visi- 
torial powers  except  as  authorized  by  such 
statutes,  does  not  deprive  a  stockholder  of 
a  national  bank  of  the  common-law  right  to 
inspect  the  association's  books.  Guthrie  v. 
Harkness   (U.  S.),  4r-433. 

A  state  court  has  jurisdiction  to  enforce 
such  legal  right  as  the  stockholders  of  a, 
national  bank  may  have  to  inspect  the  books 
of  the  bank.  Guthrie  v.  Harkness  (U.  S.), 
4-433. 

f.  Lien  of  corporation   on   shares. 

A  national  bank  has  no  equitable  lien  on 
its  stock  as  against  stockholders  indebted  to 
it,  even  though  its  articles  of  association  or 
by-laws  profess  to  give  it  a  lien,  and  there- 
fore upon  dissolution  it  has  no  equitable  lien 
upon  an  indebted  stockholder's  distributive 
share  of  the  corporate  assets.  Bridges  v. 
National  Bank   (N.  Y.),  7-28.5. 

A  corporation  has  no  lien  on  the  shares  of 
its  stockholders  for  debts  due  from  them  to 
the  company,  unless  such  lien  is  provided 
for  by  statute  or  by  the  charter  or  by-laws 
of  the  corporation.  Herrick  v.  Humphrey 
Hardware  Co.    (Neb.),  11-201. 

g.  Liabilities  of  stockholders. 
(1)  Validity   of  statutes   imposing   liability. 

Impairment  of  obligation  of  con- 
tracts. —  Where  the  constitution  of  a  state 
provides  that  the  stockholders  of  a  corpora- 
tion shall  be  liable  individually  for  its  debts, 
and  the  statutes  of  the  sta/te  give  the  corpora- 
tion's creditors  remedies  for  the  enforcement 
of  such  liability,  a  statute  repealing  one  of 
such    statutes    and    substituting   a   different 


remedy  is  unconstitutional  in  so  far  as  it 
affects  prior  coiilrrcti  and  accrued  rights, 
as  it  impairs  the  obligations  of  such  contracts 
by  lessening  their  value  and  tending  to  post- 
pone their  enforcement.  Harrison  v.  Rem- 
ington Paper  Co.   (U.  S.),  5-314. 

Due  process  of  la.'w.  —  A  state  statute 
increasing  the  implied  contractual  obligations 
of  pre-existing  stockholders  by  increasing 
their  statutory  liability  for  corporate  debts 
works  u,  deprivation  of  their  property  with- 
out due  process  of  law,  and  therefore  an 
order  of  court  imposing  such  increased  lia- 
bility is  not  entitled  to  obligatory  enforce- 
ment in  another  state,  though  its  validity 
has  been  upheld  by  the  court  of  last  resort 
of  the  state  passing  the  statute.  Converse  v. 
.^Stna  Nat.  Bank   (Conn.),  7-75. 

Change  of  remedial  provisions.  — 
Where  a  stockholder  acquires  his  stock  sub- 
ject to  a  statutory  liability  for  the  corpora- 
tion's debts,  the  amount  of  such  liability 
cannot  be  increased  by  subsequent  legisla- 
tion, though  the  mode  of  enforcing  the  lia- 
bility can  be  varied  within  reasonable  limits. 
Converse  r.  ^tna  Nat.  Bank   (Conn.),  7-75. 

Effect  of  statute  as  to  existing  stock- 
holders. —  The  Minnesota  statute  regulat- 
ing the  additional  liability  of  stockholders  to 
tl>r  creditors  of  a  corporation,  which  adds  to 
the  liability  for  the  corporate  debts  liability 
to  assessment  for  the  future  expenses  of  any 
receivership  of  the  corporation,  is  invalid  in 
so  far  as  it  applies  to  stockholders  who  ac- 
quired their  stock  under  a  prior  statute 
which  did  not  render  them  liable  to  assess- 
ment for  such  future  expenses  of  a  receiver- 
ship. Converse  v.  ^tna  Nat.  Bank  (Conn.), 
7-75. 

Where  a  statute  regulating  the  liability 
of  stockholders  for  corporate  debts  is  invalid 
as  to  pre-existing  stockholders  in  that  it 
provides  for  the  future  expenses  of  a  receiver- 
ship in  addition  to  the  double  liability  im- 
posed by  the  statute  in  force  at  the  time 
they  acquired  their  stock,  an  order  making 
such  additional  assessment  is  invalid  though 
the  amount  assessed  is  much  less  than  the 
stockholders'  double  liability.  Converse  v. 
2Etna.  Nat.  Bank   (Conn.),  7-75. 

EfFect  of  foreign  judgment.  —  Where, 
under  a  statute  increasing  the  stockholders' 
liability  for  corporate  debts,  a  proceeding  is 
instituted  to  enforce  such  increased  liability, 
and  an  order  is  entered  imposing  the  liability 
against  a  nonresident  stockholder  who  is  not 
served  with  process  and  who  does  not  ap- 
pear, and  who  acquired  his  stock  prior  to  the 
passage  of  the  statute,  the  courts  of  the 
stockholder's  residence  will  not,  in  an  action 
to  enforce  the  order,  consider  that  the  stock- 
holder is  conclusively  bound  by  the  order, 
but  will  recognize  his  right  to  set  up  the  de- 
fense that  the  order  is  void  in  that  it  is 
based  on  a  statute  which  is  invalid  as  en- 
larging his  contractual  obligations  as  a  stock- 
holder; and  this  is  so  though  the  validity 
of  the  order  has  been  affirmed  by  the  court 
of  last  resort  of  the  state  whose  statute  is 
in  question.  Converse  v.  iEtna  Nat.  Bank 
(Conn.),  7-75. 
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(2)  Persons  liable, 
(a)   In  general. 

Sale  of  stock  to  evade  liability.  ■>-  The 

receiver  of  a  national  bank  may  enforce  a 
stock  assessment  against  a  former  stock- 
holder who  sold  his  stock  prior  to  the  failure 
of  the  bank  with  knowledge  of  its  insolvency 
and  with  the  intent  to  evade  his  double  lia- 
bility, unless  such  stockholder  sets  up  the 
defense  and  proves  that  the  purchaser  was 
financially  responsible  to  such  an  extent  that 
the  creditors,  of  the  bank  were  not  damnified 
bv  the  change  of  ownership.  McDonald  v. 
Dewey  (U.  S.),  6^19., 

Kffec.t  a^  to  subsequent  creditors.  — 
The  stockholder  of  a  national  bank  whoi  has 
fraudulently  sold  his  stock  to  evade  his 
double  liability  is  not  liable  to  creditors  who, 
become  such  after  the  transfer  has  been  duly 
recorded,  though  he  is  liable  to  creditors  who 
become  sijch  after  the  sale  but  before  th« 
recording  of  the  transfer.  McDonald  v. 
Dewey  (U.  SJ,  6-419. 

Where  a  constitutional  provision  imposing 
an  additional  liability  on  stockholders  ex- 
cepts the  stockholders  of  corporations  organ- 
ized for  the  purpose  of  carrying  on  any  kind 
of  manufacturing  or  mechanical  business,  the 
exception  does  not  extend  to  the  stockholders 
of  a  corporation  organized  not  only  for 
manufacturing  but  also,  for  the  purpose  of 
buying  up.  the  shares  of  stock  of  an  existing 
corporation.  Converse  v.  .iEtna  Nat.  Bank 
(Conn.),  7-75. 

Liability  of  tsansferreir  of  stock.  —  A 
shareholder  ajiad  diirector  in  a  corporation 
who,  in  perfect  good  faith  and  under  circum- 
stances free  fromi  any  suspicion  of  fraud  or 
a  desire  to,  escape  liaibility,  sells  his  stock 
and  does  everytlwng  conitvected  with  the 
transfer  that  he  honestly  believes  is  neces- 
sary to  make  it  effective,  and  that  a  prudent 
busiiness  man  slwuld  do,  and  who  requests 
the  officers  in  charge  cf  the  corporate  books 
to  do  everything  that  is  necessary  to  perfect 
tlie  transfer,  and  is,  informed  by  them  that 
there,  is,  nothing  else  to  be  done,  is  relieved 
from  future  lijiility  as  a  shareholder,  not- 
withstanding the  fact  that  the  transfer  is  not 
registered  ojj  the  coJiporate  books.  Bracken 
V.  Nicol  (Ky.),  14-^86. 

(b)   Purchasers  below  par. 

One  who  purchases  stock  from  a  corpora- 
tion at  less  than  its  par  value  is  liable  to 
the  creditors  of  the  corporation  for  the  dif- 
ference between  the  amount  paid  by  him  and 
tlie  par  value  of  the  stock  held  by  him;  and 
no  agreement  between  him  and  the  corpora- 
tion will  avail  to  relieve  him  from  such 
liability.  Vaughan  v.  Alabama  Nat,  Bank 
(Ala.),  5-663. 

(e')   Married  women. 

Tn  general.  —  Under  the  Married  Wor 
man*§  Act  of  the  ,  District  of  Columbia,  a, 
wife  may  own.  shStres  of  stock  in  a  joint-stock 
company  organized  and  carrying  on  biisijj.ess 
in  the  District  of  Columbia  and  tlierpb',-  ren- 


der herself  liable  to  a  creditor  of  the  company 
on  its  becoming  insolvent.    Norwood  v.  Fran- 
cis (D.  C),  4-865. 
Liability  nnder  national  banking  act, 

—  A  married  woman  who  has  acquired  stock 
in  a  national  bank  during  coverture  holds  it 
subject  to  the  liability  imposed  by  the  Na- 
tional Banking  Act,  and  a  personal  judgment 
may  be  rendered  against  her  in  an  action  at 
law  to  recover  the  amount  due  under  an  as- 
sessment against  stockholders  made  by  the 
controller  of  the  currency,  though  by  the  laws 
of  the  state  of  her  residence  she  is  incapable 
of  making  a  contract  that  would  subject  her 
to  personal  liability,  Christopher  v.  Norvell 
(U.  S.),  5-740. 

(d)   Foreign  corporations. 

Where  a  foreign  corporation  becomes  a 
shareholder  in  a  domestic  eorporation,  it  ren- 
ders itself  liable  to  perform  such  contractual 
obligations  as  are  attached  by  the  laws  of 
the  domestic  state  to  the  ownership  of  the 
stock.  Converse  v.  Mtna.  Nat.  Bank  (Conn.), 
7-75. 

(e)  Transferees. 

A  provision  in  a  charter  granted  prior  to 
the  Georgia  act  of  1893  to  the  promoters  pf 
a  banking  enterprise,  relating  to  the  liability 
of  the  stockholders,  held  not  to  apply  to  the 
transferees  of  the  stock.  Eeed  v,  Dejarnette 
(Ga.),  3-1117. 

(f>  Pledgees. 

In  order  that  the  pledgee  of  bank  stock 
may  escape  the  statutory  liability  of  bank 
stockholders,  the  fact  that  the  stock  is  held 
as  a  pledge  must  appear  on  the  books  of  the 
company.     Adams  v.   Clark    (Colo.>,   10-774. 

(3)   Nature  of  liability. 

Implied  contract.  —  A  stockholder  of  a 
corporation,  by  his  subscription  for  stock  or 
acceptance  of  it,  agrees  with  the  corporation 
and  its  creditors  that  he  will  perform  the 
obligations  and  discharge  the  duties  imposed 
on  a  stockholder  by  the  constitution,  the 
statutes,  and  the  law  then  in  force,  and  his 
liability  to  creditors  springs  from  that  eon- 
tract.  Harrison  v.  Remington  Paper  Co. 
(U.  S.),  5-314. 

The  superadded  statutory  liability  of  the 
stockholders  of  a,  banking  corporation  js  a 
contractural  obligation,  and  is  to  be  enforced 
as  such.     Adams  v.  Clark  (Colo.),  10-774. 

liiability  in  nature  of  snretysbip.  — 
The  contractural  obligation  which  a  stock- 
holder impliedly  assumes  under  a  statute 
making  him  liable  for  the  corporation's  debt* 
is  that  of  a  surety,  and  is  due,  not  to  the 
corporation,  but  only  to  its  creditors  or  to 
such  representatives  of  their  interests  as  the 
law  may  create.  Converse  v.  .iEtna  Nat. 
Bank  (Conn.),  7-75. 

The  federal  statute  imposing  liability  on 
the,  stockholders  of  national  banks  does  not 
niake  the  stockholder  liable  to  tlie  creditor 
as  surety  for  the  debts  of  the  corpcBatiiQm 
but  merely  imposes  a,  liability  on  him  as  sec- 
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ondaiy  to  those  debts.  The  liability  is  the 
consequence  of  the  breach  by  the  corporation 
of  its  contract  to  pay  and  is  collateral  and 
statutory.  McClaine  v.  Rankin  (IJ.  S.), 
3-500. 

Conditional  liability.  —  The  liability 
imposed  upon  the  stockholders  of  a  nationsil 
bank  by  the  United  States  statute  is  con- 
ditional.   McClaine  r.  Rankin  (U.  S.),  3-500. 

Divisibility  of  canse  of  action.  —  A 
contract  of  stockholders  to  pay  the  debts  of 
the  corporation  is  the  basis  of  their  double 
liability,  and  an  action  to  enforce  such  lia- 
bility is  indivisible.  The  cause  of  action  be- 
tween the  same  parties  is  the  salne  whether 
it  is  on  one  or  several  shares  of  stock,  and 
it  may  not  be  split.  Harrison  v.  Remington 
Paper  Co.  (U.  S.),  5-314. 

Thie  right  of  a  creditor  having  various 
claims  against  a  corporation  to  exact  pay- 
ment from  a  stockholder  is  not  such  a  single, 
indivisible  demand  that  by  placing  one  claim 
in  judgment  against  the  stockholder  he  is 
precluded  from  proceeding  against  him  on 
others.     Manley  v.  Park   (Kan.),  1-832. 

Infringement  of  patent.  —  Damages 
awarded  for  the  infringement  of  a  patent  are 
not  a  debt  -ftithin  the  meaning  of  the  Missis- 
sippi statute  (Code  1906,  §§  909,  923,  924) 
making  stockholders  and  directors  liable 
under  certain  circumstances  for  debts  con- 
tracted by  the  corporation.  Avery  &  Son  r. 
McClure  (Miss.),  19-134. 

Discharge  of  corporation  in  bank- 
ruptcy. —  The  discharge  of  a  corporation  in 
bankruptcy  is  a  sufficient  excuse  for  non- 
compliance by  a  creditor  with  section  55  of 
the  New  York  stock  corporation  law  which 
provides  that  no  action  shall  be  brought 
against  a  stockholder  for  any  debt  of  the 
corporation  until  judgment  therefor  has  been 
recovered  against  the  corporation  and  an 
execution  thereon  has  been  returned  unsat- 
isfied in  whole  or  in  part;  and  consequently, 
where  the  complaint  in  an  action  brought  by 
a  creditor  of  a  corporation  to  enforce  the 
personal  liability  of  stockholders  under  sec- 
tion 54  of  the  statute  shows  that  the  cor- 
poration has  been  discharged  in  bankruptcy, 
and  that  the  plaintiff  has  proved  his  claim 
and  received  a  dividend  thereon  in  the  banlc- 
ruptcy  proceeding,  it  is  not  demurrable  for 
failure  to  allege  that  the  plaintiff  has  ex- 
hausted his  remedy  by  judgment  and  execu- 
tion against  the  corporation.  Firestone  Tire, 
etc.,  Co.  V.  Agnew   (N.  Y.),  16-1150. 

The  purpose  of  the  statutory  provision 
above  mentioned  is  to  protect  stockholders 
from  an  action  by  creditors  of  the  corporation 
to  recover  the  balance  unpaid  upon  their 
claims,  until  such  claims  have  been  liquidated 
by  judgment  and  so  much  thereof  collected 
from  the  corporation  as  can  be  realized  by 
execution.  This  purpose  is  as  fully  effected 
by  a  bankruptcy  proceeding  in  a  federal  court, 
whetein  all  the  property  of  the  corporation  is 
converted  into  money  and  applied  Upon  the 
ftlaitas  of  creditors,  as  it  could  be  by  an 
action  against  the  corporation  in  a  state 
court;  and  the  stockholders,  having  had  the 
substance  of  the  protection  afforded  by  the 


statute,  cannot  complain  that  the  form  was 
lacking.  Firestone  Tire,  etc.,  Co.  v.  Agnew 
(N.  Y.),   16-1150. 

Where  a  corporation  has  been  duly  dis- 
charged in  bankruptcy,  the  prosecution  of  an 
action  against  it  on  a  debt  covered  by  the  dis- 
charge would  be  futile,  since  the  judgment  in 
such  an  action  would  be  subject  to  cancella- 
tion by  the  court  under  section  1268  of  tlic 
New  York  Code  of  Civil  Procedure,  and  exe- 
cution could  not  be  lawfully  issued  thereon 
and  returned  unsatisfied.  Tlie  courts  will 
not  require  that  useless  and  unwarranted 
action  be  taken.  Firestone  Tire,  etc.,  Co.  c. 
Agnew   (N.  Y.),   16-1150. 

(4)   Extent  of  liability. 

Masimum  liability.  —  When  the  maxi- 
mum liability  imposed  by  statute  on  bank 
stockholders  is  double  the  amount  of  the  par 
value  of  the  stock,  interest  is  not  allowable 
in  addition  thereto;  Adams  v.  Clark  (Colo.), 
10-774. 

Terniination  of  liability.  —  Whether 
the  articles  do  or  do  not  contain  a  clause  au- 
thorizing the  directors  to  refuse  registration, 
the  transferrer  cannot  escape  liability  where 
he  has  obtained  the  advantage  of  executing 
and  registering  his  transfer  on  an  oppor- 
tunity obtained  by  him  fraudulently  or  in 
breach  of  some  duty  which  he  owed  the  cor- 
poration. In  re  Discoverers  Finance  Cor- 
poi-ation   tEng.),  IS-SBt. 

Where  the  articles  contain  a  clause  em- 
powering the  directors  to  reject  a  transferee 
whom  they  do  not  approve,  the  transferrer 
cannot  escape  liability  if  he  has  actively  Or 
passively  induced  the  directors  to  pass  and 
register  a  transfer  (even  though  it  is  an  out 
and  out  transfer)  which,  but  for  his  con- 
duct, they  would  have  refused  to  register. 
Here  again  the  question  is  one  of  fact.  In  re 
Discovei'efs  Finance  Corporation  (Eng.), 
18-337. 

(5)    Persons   entitled  to  enforce. 

Judgment  creditors.  —  The  fact  that  a 
judgment  creditor  of  a  corporation  has  made 
a  profit  by  the  purchase  of  the  corporation's 
property  at  an  execution  sale  under  his  Judg- 
ment does  hot  affect  the  equity  of  his  bill 
to  enforce  the  statutory  liability  o!  the  stock- 
holders. Vaughan  )).  Alabama  Nat.  Bank 
(Ala.),  3-665. 

tliglit  Of  stockbolder  to  contribn- 
tibn.  —  A  stockholder  of  a  corporation  Afho 
has  paid  a  judgment  against  it  under  a  lia- 
bility imposed  on  him  by  the  statute  of  the 
Corporation's  domicil  may  compel  contribu- 
tion by  othel-  stockholders  who  are  under  the 
same  liability,  and  enforce  his  right  in  the 
state  of  the  corporation's  domicil  or  in  any 
Othei:  state.  Putnam  v.  Misoohi  (Mass.), 
4-733. 

Estotipel  Of  Stoobholder  to  assert 
t!la,iin  as  cireditor.  —  A  stockholder  who 
participated  actively  in  a  transaction  that 
resulted  in  the  improper  issuance  of  stock  as 
"  issued  for  property  purchased,"  and  who 
himself  received  a  part  of  alioh  stock,  is  not 
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estopped  from  participating  as  a  creditor  in 
proceedings  taken  to  enforce  the  liability  of 
delinquent  stockholders  by  the  circumstance 
tliat  their  stock  certificates  were  marked 
"  full  paid "  and  "  issued  for  property  pur- 
chased," since  the  stockholders  knew  the  fact 
to  be  otherwise.  Easton  Nat.  Bank  v.  Amer- 
ican Brick,  etc.,  Co.   (N.  J.),  10-84. 

One  who  participates  as  a  stockholder  and 
officer  in  an  improper  issuance  of  stock  cer- 
tificates marked  "full  paid"  and  "issued 
for  property  purchased,"  is  not  debarred  by 
operation  of  the  maxim  in  pari  delicto  potior 
est  conditio  defendentis  from  enforcing 
against  the  stockholders  any  just  claims  he 
may  have  as  a  creditor  of  the  company.  The 
agreement  for  improper  issuance  of  the  stock 
being  absolutely  void  on  grounds  of  public 
policy,  his  rights  as  a  creditor  remain  un- 
impaired. Easton  Nat.  Bank  v.  American 
Brick,  etc.,  Co.    (N.  J.),  10-84. 

Under  the  New  Jersey  General  Corporation 
Act  of  1875,  a  creditor's  knowledge  that  the 
stock  was  improperly  issued  as  "  full  paid  " 
and  as  "  issued  for  property  purchased," 
when  the  fact  was  otherwise,  is  not  sufficient 
to  debar  him  from  relief  against  the  recip- 
ients of  the  stock.  Easton  Nat.  Bank  v. 
American  Brick,  etc.,  Co.   (N.  J.),  10-84. 

(6)  Defenses. 

One  who  has  purchased  stock  from  a  cor- 
poration at  less  than  its  par  value  is  estopped 
to  set  up,  as  a  defense  to  an  action  by  a  cred- 
itor to  enforce  his  liability,  that  the  transac- 
tion was  illegal.  Vaughan  v.  Alabama  Nat. 
Bank   (Ala.),  5-665. 

A  plea  interposed  by  the  defendants  in  a 
suit  by  a  creditor  corporation  to  enforce  the 
liability  of  the  stockholders  of  a  debtor  cor- 
poration, held  sufficient  to  raise  an  equity  in 
favor  of  the  defendants  on  the  ground  that 
the  defendants  have  the  right  to  insist  on  the 
application  of  the  corporate  assets  to  the  in- 
debtedness. Vaughan  v.  Alabama  Nat.  Bank 
(Ala.),  5-665. 

(7)  Jurisdiction  to  enforce. 

Foreign  stockholders.  —  Where  a  person 
acquires  stock  in  a  corporation  after  the  pas- 
sage of  a  statute  imposing  a  double  liability 
on  stockholders,  the  contract  between  him 
and  the  corporation  may  possibly  imply  that, 
though  he  is  a  citizen  of  a  foreign  state,  the 
corporation  shall  fully  represent  him  in  any 
receivership  proceeding  to  ascertain  the 
amount  of  the  corporation's  debts,  and  that 
he  shall  be  conclusively  bound  by  any  order 
entered  in  such  proceeding;  but  that  implica- 
tion does  not  extend  "o  far  as  to  render  a 
nonresident  stockholder  conclusively  bound 
by  an  order  authorized  by  a  statute  passed 
after  his  acquisition  of  the  stock,  which  is 
entered  in  a  proceeding  in  which  he  is  not 
served  and  in  which  he  does  not  appear,  and 
which  fixes  on  him  a  liability  as  a  stock- 
holder in  addition  to  the  liability  imposed  by 
the  statute  at  the  time  he  acquired  his  stock. 
Converse  v.  iEtna  Nat.  Bank   (Conn.),  7-75. 

Whether,  after  a  decree  has  been  rendered 


in  the  courts  of  Colorado  establishing  the  lia- 
bility of  the  stockholders  in  the  home  of  the 
corporation,  a  subsequent  proceeding  may  be 
maintained  upon  such  decree  against  a  non- 
resident stockholder  in  a  jurisdiction  where 
personal  service  can  be  had  upon  him,  is  not 
determined;  but  where  in  proceedings  insti- 
tuted in  Colorado,  a  nonresident  stockholder 
is  not  made  a  party,  and  neither  the  cor- 
poration nor  the  assignee  is  made  a  party. 
those  proceedings  determine  nothing  as  to 
the  liability  of  such  stockholder  in  a  suit 
brought  against  him  in  his  home  jurisdiction. 
Clark  V.  Knowles   (Mass.),  2-26. 

Under  a  Colorado  statute  providing  that 
stockholders  in  certain  kinds  of  corporations 
shall  be  held  individually  responsible  for  the 
debts  of  such  corporations  in  double  the 
amount  of  the  par  value  of  the  stock  owned 
by  them  respectively,  a  bill  in  equity  cannot 
be  maintained  in  the  Massachusetts  courts 
by  the  creditors  of  an  insolvent  Colorado 
bank  against  an  individual  stockholder  to  de- 
termine and  enforce  such  liability,  as  the 
bank,  its  assignee,  and  the  remaining  stock- 
holders are  necessary  parties  to  such  a  pro- 
ceeding, and,  as  to  them,  the  M-assachusetta 
courts  have  no  jurisdiction.  Clark  v.  Knowles 
(Mass.),  2-26. 

Jiirisdiction  in  equity.  —  Equity  has 
jurisdiction  of  a  bill  filed  by  the  assignees  of 
an  insolvent  corporation  to  enforce,  for  the 
benefit  "of  creditors,  unpaid  stock  subscrip- 
tions, where  the  defendant  stockholders  are 
numerous;  and  the  jurisdiction  is  not  ousted 
by  the  fact  that  no  accounting  is  asked. 
Cook  V.  Carpenter    (Pa.),  4-723. 

Under  the  Alabama  statute  which  provides 
that  after  obtaining  judgment  and  having  a 
return  of  "  no  property  found,"  the  creditor 
of  a  corporation  may  proceed  against  the 
corporation's  stockholders,  the  equitable 
remedy  of  the  creditor  does  not  accrue  until 
the  insolvency  of  the  corporation.  Vaughan 
V.  Alabama  Nat.  Bank  (Ala.),  5-665. 

(8)  Pleading. 

The  complaint  in  a  proceeding  to  enforce 
the  statutory  liability  of  bank  stockholders 
considered,  and  held  sufficient.  Adams  v. 
Clark  (Colo.),  10-774. 

h.  Evidence. 

The  books  and  records  of  a  private  corpora- 
tion are  not  competent  evidence  against  third 
persons,  in  the  absence  of  proof  of  their 
knowledge  and  assent  to  them,  to  establish 
their  relation  of  stockholders  to  the  corpora- 
tion or  to  prove  other  contracts  between  them 
and  it.  But  admissions  of  a  party  against 
his  interest,  inscribed  upon  the  books  of  the 
corporation  and  signed  by  him,  are  as  com- 
petent and  persuasive  evidence  against  him 
as  though  they  were  written  elsewhere.  Har- 
rison V.  Remington  Paper  Co.  (U.  S.),  5-314. 

The  stock  ledger  of  an  insolvent  bank  held 
to  be  admissible  to  prove  who  were  the  stock- 
holders.    Adams  v.  Clark  (Colo.),  10-774. 

In  an  action  to  enforce  stockholders'  liabil- 
ity, which  is  based  on  proceedings  in  a  court 
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of  a  foreign  state,  where  the  record  of  the 
foreign  court  recites  that  the  corporation 
iippeared  and  was  heard  pursuant  to  due 
service  of  process,  the  full  faith  and  credit 
clause  of  the  Federal  Constitution  precludes 
the  defendant  from  introducing  evidence  to 
contradict  such  recital.  Converse  v.  ^tna 
Xat.  Bank  ( Conn. ) ,  7-75. 

In  an  action  on  an  order  of  court  making  a 
pro  rata  assessment  against  stockholders  for 
their  corporation's  debts,  the  assessment  will 
be  regarded  as  an  entirety  and,  it  appearing 
that  the  assessment  includes  "  a  very  con- 
siderable sum  "  for  which  the  defendants  are 
not  legally  liable,  a  demurrer  should  be  sus- 
tained if  it  does  not  appear  how  much  of  the 
assessment  represents  the  defendants'  legal 
liability;  but  if  the  demurrer  is  overruled 
and  the  defendants  do  not  offer  to  waive  the 
objection  that  the  assessment  is  an  entirety 
and  to  submit  to  judgment  for  the  amount 
properly  assessable  against  them,  evidence 
offered  by  them  and  tending  to  show  the 
amount  of  their  legal  liability  is  irrelevant. 
Converse  v.  .(Etna  Nat.  Bank   (Conn.),  7-75. 

9.  Dividends. 
a.  In  general. 

A  stockholder  in  a  corporation  cannot  re- 
cover from  the  corporation  profits  alleged  to 
have  accrued  on  his  stock  where  he  does  not 
allege  that  any  dividend  has  been  declared  by 
the  corporation,  especially  where  it  appears 
that  the  plaintiff  sold  his  stock  prior  to 
bringing  suit  and  that  no  dividends  had  been 
declared  prior  to  the  sale.  Corgan  v.  George 
F.  Lee  Coal  Co.   (Pa.),  11-838. 

b.  Stock  dividends. 

Distinction  bet-ween  stock  and  casb 
dividends.  —  A  stock  dividend  consists  of 
the  issuance  and  distribution  among  share- 
holders of  new  shares  of  stock,  the  result 
being  an  increase  in  the  number  of  shares 
and  the  conversion  of  surplus  assets  into 
strict  capital,  while  the  underlying  idea  of  a, 
cash  dividend  is  the  distribution  to  share- 
holders of  a  portion  of  the  profits  or  surplus 
assets  of  the  corporation,  such  distribution 
ordinarily,  but  not  necessarily,  being  in  the 
form  of  cash.  Green  v.  Bissell  (Conn.), 
9-287. 

Dividend  not  creating  nextr  sbares.  — 
Where  a  stockholder  transfers  his  stock  to 
the  corporation  in  payment  of  a  debt,  and  the 
corporation  distributes  the  stock  among  other 
shareholders,  the  distribution  must  be  treated 
ns  a  cash  and  not  as  a  stock  dividend,  not- 
'.vithstanding  the  fact  that  the  distribution  is 
designated  "  stock  dividend "  in  the  vote  of 
the  corporation  authorizing  it,  as  the  declara- 
tion of  a  dividend  does  not  involve  the  crea- 
tion of  new  shares  of  stock.  Green  v.  Bissell 
(Conn.),  9-287. 

c.  Cumulative  dividends. 

Dividends  on  preferred  stock.  —  In  the 

absence  of  a  statutory  or  oontractural  pro- 
vision to  the  contrary,  dividends  on  the  pre- 


ferred stock  of  a  corporation  are  cumulative. 
Fidelity  Trust  Co.  v.  Lehigh  Valley  R.  Co. 
(Pa.),  7-613. 

Dividends  on  preferred  stock  are  not  rend- 
ered noncumulative  by  the  fact  that  the 
statute  under  which  the  stock  is  issued  pro- 
vides that  preferred  stockholders  are  to  be 
paid  from  the  profits  a  specified  dividend  per 
annum  before  the  holders  of  other  stock  are 
permitted  to  participate  in  the  profits,  us 
such  provision  does  not  have  the  affect  of 
making  the  right  of  preferred  stockholders  to 
dividends  conditional  upon  the  earning  of 
sufficient  profits  each  year  to  discharge  their 
claim.  Fidelity  Trust  Co.  v.  Lehigh  Valley 
R.  Co.   (Pa.),  7-613. 

Where,  pursuant  to  authority  conferred  by 
its  charter,  a  corporation  issues  preferred 
stock,  certificates  for  which  provide  that  divi- 
dends on  preferred  stock  shall  be  cumulative 
and  in  case  of  nonpayment  shall  bear  interest 
from  the  date  when  payable,  there  is  created 
a  valid  contract  between  the  corporation  and 
the  preferred  stockholders  which  is  binding 
upon  all  other  stockholders.  Roberts  r. 
Roberts-Wicks  Co.  (N.  Y.),  6-213. 

Payment  of  arrearages.  —  Where  the 
capital  stock  of  a  corporation  has  been  re- 
duced in  the  manner  provided  by  law,  the 
holdings  of  the  stockholders  having  been  re- 
duced proportionately,  the  holders  of  cumu- 
lative preferred  stock  upon  which  dividends 
were  in  arrears  at  the  time  of  reduction  are 
entitled  to  be  paid  the  total  amount  of  such 
arrears  upon  the  whole  number  of  shares  held 
by  them  before  the  reduction,  together  with 
interest  thereon,  before  any  dividend  shall  be 
paid  to  holders  of  common  stock.  Roberts  v. 
Roberts-Wicks  Co.   (N.  Y.),  6-213. 

Where  a  corporation,  the  capital  of  which 
hRS  become  impaired,  creates  a  surplus  by 
reducing  its  capital  stock,  the  holders  of 
cumulative  preferred  stock  are  not  entitled 
to  have  such  surplus  applied  to  the  payment 
of  arrears  of  dividends  on  their  stock. 
Roberts  v.  Roberts-Wicks  Co.   (N.  Y.),  6-213. 

Where  the  dividends  on  cumulative  pre- 
ferred stock  are  in  arrears,  the  holders  of  the 
stock  are  entitled  to  be  paid  the  full  amount 
of  arrearages  without  deduction  of  extra  divi- 
dends paid  them  in  the  past  in  common  with 
the  common  stockholders,  unless  the  contract 
limits  the  preferred  stockholders  to  the  divi- 
dends for  which  they  are  given  preference 
Fidelity  Trust  Co.  v.  Lehigh  Valley  R.  Co 
(Pa.),  7-613. 

10.  Actions. 
a.  Power  to  sue  or  be  sued. 

Joinder  of  officers  as  parties.  —  A  cor- 
poration may  sue  in  its  own  name  without 
designating  its  president  or  any  of  its  other 
officers  in  the  petition.  New  Orleans  Term- 
inal Co.  v.  Teller   (La.),  2-127. 

Collateral  attack  on  franchises.  —  It 
is  sufficient  for  a  corporation  setting  up  a 
franchise  as  a  defense  to  an  action  to  show 
possession  of  the  franchise,  and  whether  the 
same  were  acquired  or  is  held  rightfully  is  to 
be  determined  only  in  ri  flirorf  iivot-oeriin?  to 
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oust  the  corporation  or  in  a  proceeding  to 
which  the  one  who  claims  a  better  title  is  a 
party.  Brouson  v.  Albion  Tel.  Co.  (NeK), 
2-639. 

Mandamus  to  compel  performance  of 
contracts.  —  Mandamus  does  not  lie  to  com- 
pel a  private  corporation  to  perform  its  con- 
tracts with  an  individual.  State  ew  rel. 
Burg  i\  Milwaukee  Medical  College  (Wis.), 
8-407. 

Mandamus  does  not  lie  to  compel  an  incor- 
porated medical  college  to  issue  a  diploma 
of  graduation  to  one  of  its  students.  Buig 
V.  Milwaukee  Medical  College   (Wis.),  8-407. 

Injunction  against  agent.  ^-^  Where  the 
managing  agent  of  a  corporation  at  the  ex- 
piration of  his  term  refuses  to  surrender  pos- 
session and  threatens  to  continue  to  act  as 
such  agent,  a  preliminary  mandatory  injunc- 
tion may  be  issued  against  him  without  no- 
tice, and  as  an  incident  thereto  the  court  may 
appoint  some  person  to  take  charge  of  the 
property  until  final  hearing  to  prevent 
threatened  mismanagement  of  the  corporate 
affairs.  Magpie  Gold  Min.  Co.  v.  Sherman 
(S.  p.),  20-505. 

Injunction  at  the  suit  of  a  corporation  will 
lie  against  its  managing  agent  who  refuses 
to  surrender  the  possession  of  the  corporate 
property  and  threatens  to  continue  to  act 
as  agent  after  the  expiration  of  his  term  and 
to  divert  corporate  funds  and  property  and 
to  incur  debts  on  behalf  of  the  corporation 
which  may  involve  it  in  serious  litigation. 
Magpie  Gold  Min.  Co.  v.  Sherman  (Sv  T).), 
20-595. 

The  rule  that  a  court  of  equity  will  not  re- 
move an  officer  of  a  corporation  does  hot 
apply  where  the  corporation  is  suing  to  re- 
strain its  vice-president,  appointed  managing 
agent  by  the  president,  from  interfering  with 
its  business  as  such  agent  and  from  incurring 
debts  in  its  behalf,  where  it  is  not  sought  to 
deprive  him  of  his  office  of  vice-president  or 
to  interfere  with  his  interests  as  a  stock- 
holder. Magpie  Gold  Min.  Co.  i'.  Sherttian 
(S.  D.),  20-595. 

b.  Jurisdiction  of  courts  of  equity. 

Action  liy  receiver  against  directors. 

—  A  court  of  equity  has  jurisdiction  of  a 
suit  by  the  receiver  of  a  corporation  against 
the  corporation's  directors  to  hold  them 
liable  for  tfeeir  acts  of  negligence  or  other 
acts  in  vlolatioh  oi  statutory  provisions. 
Emerson  v.  Gaither    (Md.).  7-1114. 

Action  to  enjoin  ultra  vires  acts.  — 
For  the  purpose  of  redressing  a  private 
wrong,  a  private  person  may  maihtain  a  suit 
in  equity  against  a  corporation  to  enjoin  acts 
by  it  in  excesfe  4nd  abuse  of  its  corporate 
{i-an(!hise§  aild  {li-iVilei^es.  Madtson  )*.  Madi- 
son Gas,  etc.,  Co.  (Wis.),  9-819. 

Stiit  h'f  tilreditors  after  dissolution.  — 
The  New  York  statute  providing  that  a 
iteditof  6{  a  feorpoi'Wion  inay  she  its  officers 
to  bOmpfel  theih  to  accouht  for  the  money  or 
propterty  Whith  they  ha-v^e  lost  of  wasted  by 
th6  Violation  Of  th«f  duties,  does  not  autlior- 
i«e   an   action  by  the   treditors   against  tlie 


treasurer  of  a  dissolved  corporation  to  en- 
force his  promise  to  pay  all  the  debts  of  the 
corporation  in  case  he  should  be  allowed  to 
acquire  its  property  at  the  receiver's  sale  for 
less  tliao  its  real  value;  but  the  creditors 
may  obtain  relief  by  a  suit  in  equity  against 
the  treasurer  to  impress  a  trust  in  their 
favor  on  the  property  purchased  by  him,  and 
in  such  a  suit  it  is  not  necessary  to  attack 
the  receiver's  sale  as  fraudulent  or  to  seek  to 
have  it  set  aside.  Lilienthal  v-,  Betz  (N.  Y.), 
7-41. 

c.    Determination  of   title   to   office. 

Qiko  waf  V^nttt.  ■"  f  he  pi-Opel-  i-^liledy  to 
detei-mine  the  queslioii  of  title  to  an  office  in 
ia,  private  eoi-pOratiOii,  whei^  sliCh  is  the  sole 
Or  main  qU^stioti  involved,  is  by  the  eonltnoli- 
law  and  statutory  remedy  of  guo  wHM-ranto, 
nbt  by  a  bill  in  equity.  Hayes  1).  Biil-tas  <D. 
C),  ■4-704. 

d.  Process. 

DieSsiiHptlon  of  dbf  ebdabf  ds  leoie^ttta- 
tioii.  -^  A  suniHiOtls  settiflg  forth  the  filU 
corporate  name  of  the  defendant  corporation, 
without  reciting  that  it  Is  a  corporation,  is 
sufficient.  Snyder  r.  Philadelphia  Co.  (W. 
Va.),  1-237. 

e.  Weading. 

Ave^me'nt   of    corporate    ezistencei  >.- 

The  title  of  an  action  dnd  the  aUegatiOhs 
of  a  petition  held  to  import  that  the  defend- 
ant was  a  corporation.  Also  held  that  it  was 
not  necessary  even  as  agaihst  a  special  de- 
murrer to  allege  the  corporate  existence  Of 
the  defendant.  Georgia  Co-operative  F. 
Assoc.  V.  Borchardt  (Ga.),  3-472. 

Bill  by  stoekhdlderi  ti>  colnpel  distri- 
bution of  assets.  —  A  bill  in  equity  by  a 
Shihority  stockholder  ptaying  lor  a  distrnm- 
tion  of  the  assets  of  the  corporation  and  to 
have  two-thirds  of  its  stock  declared  to  he 
fictitious  and  void,  is  not  multifarious.  Cen- 
tral Land  Co.  v.  Sullivan  (Ala.),  15-420. 

f.  Evidence. 

Proof  of  corporate  eKidtenoe.  '>—  Whert 
a  defendant  which  is  sued  as  a  coi-poration 
has  denied  its  tfOrporate  existence,  the  insuf- 
ficiency of  the  plaintiff's  proof  of  the  exist- 
ence of  such  corporation  is  immaterial  Where 
the  defendant  has  in  the  Same  action  sup- 
plied such  proof  by  filing  in  cbui't  a  copy  of 
its  charter.  Federal  BetterMent  Coi  I'. 
Reeves   (Kan.),  15-79& 

In  an  action  by  a,  cBrpoVatiOh,  the  original 
charter  Of  the  cotporation  duly  certified  is 
the  highest  evidence  of  the  incOrporatioJi,  and 
Vrhere  such  chai-tfer  t-ecites  a  change  in  the 
name  Of  the  cotporation  the  defendant  can- 
not avail  itself  of  any  alleged  irregularity 
In  complying  with  the  law  relative  to  chang- 
ing the  names  of  corporationSj  sUfch  irregu- 
larity being  available  only  in  a  direct  pro- 
ceeding to  iinnUl  the  charter  instituted  on 
behalf  of  the  state.  Sumter  Tobacco  Ware- 
house Co.  V.  Phoenix  Assur.  Co.  (§.  Car.), 
ll-tSO. 
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Ftonner  adjiidication  as  to  corporate 
eziatenoe.  —  In  a  mi  o  loarranto  proceeding 
to  forfeit  the  franehises  of  a  corporation, 
where  it  is  contended  that  the  defendant  is 
estopped  from  alleging  its  corporate  existence 
by  reason  of  its  answer  in  another  suit 
brought  against  it  by  the  commonwealth  for 
the  collection  of  taxes,  and  it  appears  that 
(he  only  thing  adjudicated  in  the  tax  suit 
was  the  fact  that  the  corporation  was  not 
liable  for  any  tax  upon  its  capital  stock  at 
the  time  settlement  was  made,  the  record  in 
the  tax  suit  is  admissible  in  evidence,  but  is 
not  conclusive  on  the  defendant.  Common- 
wealth i\  Monongahela  Bridge  Co.  (Pa.), 
8-1073. 

Promise  to  pay  officer's  salary.  —  Evi- 
dence held  insufficient  to  show  an  express 
contract  by  the  corporation  to  pay  a  salary 
to  the  president.  Lowe  v.  Ring  (Wis.), 
3-731. 

Intention  of  officer  in  performini; 
■wTongfnl  act.  —  In  an  action  against  a 
corporation  to  recover  money  which  a  third 
person,  guardian  of  the  plaintiflf  and  treas- 
urer of  the  defendant,  withdrew  from  the 
plaintiff's  account  in  a  savings  bank  and  de- 
posited to  the  defendant's  credit  in  another 
bank,  evidence  that  the  guardian  checked  the 
money  out  for  his  private  purpose  imme- 
diately after  depositing  it  to  the  defendant's 
credit,  and  that  in  so  doing  he  followed  the 
usual  course  of  his  dealings  with  his  private 
funds,  is  competent  as  bearing  on  the  ques- 
tion of  the  Intention  with  which  hq  withdrew 
the  plaintiff's  money  from  the  savings  bank. 
Brookhouse  v.  Upion  Publishing  Co.  (N.  H. ), 
6-675. 

Participation  in  trrongful  acts  of 
officer.  —  In  an  action  against  a  corporation 
to  recover  money  which  a  third  person, 
guardian  of  the  plaintiff  and  treasurer  of  the 
defendant,  withdrew  from  the  plaintiff's  ac- 
count in  a  savings  bank  and  deposited  to  the 
defendant's  credit  in  another  bank,  evidence 
reviewed  and  held  to  show  that  the  defend- 
ant did-- not  receive  the  money  frpm  th? 
guardian  with  notice  of  the  trust  and  did  not 
aid  him  in  wrongfully  diverting  It  from  fke 
plaintiff.  Brookhouse  v.  Union  Publishing 
Go.   (N,  H.),  6-675. 

Liability  for  wrongful  acts  of  officer. 
—  In  an  action  against  a  corporation  to  re- 
cover money  which  a  third  person,  guardian 
of  the  plaintiff  and  treasurer  of  the  defend- 
ant, withdrew  from  the  plaintiff's  account  in 
a  savings  bank  and  deposited  to  the  de- 
fendant's credit  in  another  bank,  evidence 
considered  and  held  to  show  that  the  defend- 
ant had  not  the  possession  of  the  money  at 
the  time  the  action  was  brought,  and  to  show 
further  that  the  money  was  not  converted 
to  the  defendant's  use  by  payment  of  the 
guardian's  individual  indebtedness  to  it. 
Brookhouse  v.  Uaion  Publishing  Co.  (N.  H.), 
6-675. 

II.  Cbjminal  Pbqseotjtions. 

Necessity  for  indictment.  .—  Corporsi- 
tions  may  be  proceeded  agg,jiiist  for  petty 
offenses  in  an  inferior  court  without  indict- 


ment, the  same  as  individuate.  Common- 
wealth ».  New  York  Central,  ets.,  R.  Co. 
(Mass.),   19-529.. 

12.    Insolvbnoy   and   Receivership. 

Jnrifidi«ti<>9^  -"  Save  in  ceytaift  Q^asse? 
of  suits  in  ejjviity  whiqh  CQn^tjtute  weJl^Tecog- 
ni^e.d  exceptions,  tjie  jyrisdioijwj  of  CQurts  o,f 
equity  does  not  warrant  the  appointjneqt  of 
a  receiver  to  take  «i}ftj-ge  of  and  adwinister 
the  property  and  business  of  a  cQrpoT9,tion  in 

£m  independent  acticm  wljerg  ^a,i  is  the  main 

object  and  purpose  of  the  anit  find  the  sole 
and  only  relief  asHed  for.  Vila  V.  Qrand 
Island  Eleptric  Wght,  etc,,  Co.   (JSTeb.),  4-59. 

Unless  expressly  authorized  by  statute,  a 
court  has  no  jurisdiction  to  appoint  a  re- 
ceiver of  corporate  property  upon  gronnds 
which  would  not  be  s\i3ic4en^  were  the,  owner 
a  nati^ral  person,  Yila  tJ,  Grand  Island  Elec- 
tric Wght,  etc.,  Co.  (JyTeh.),  4-59. 

In  the  absence  of  statutory  JtnthPTity, 
courts  of  equity  do  not  possess  jnrisdiction 
over  corporate  bodies  tP  the  extent  of,  pn  the 
application  of  private  parties,  appointing  a 
reqeiver,  aeqnestrating  the  property  and  hwsi- 
ness  ^nd  selling  the  same  tVongh  the  instru- 
mentality of  the  receiver,  and  thereby  wind- 
ing np  and  indirectly  dissolving  the  fiorpor?,- 
tion.  Vila  V.  Grand  Island  Slectric  Ligljt, 
etc.,  Co,  (JSTeh,),  4-59. 

Petition  held  to  be  insufficient  to  authgrj^e 
a  court  to  appoint  a  receiver  qf  the  property 
of  a  corporation  and  order  a  sale  thereof. 
Vila  V.  Grand  Island  Electric  Light,  etc,,  Co. 
(Neb,),  4-59.  

Jurisdiction  to  appoint  a  receiver  pf  cor- 
porate property  cannot  be  conferred  by  tjie 
mere  consent  of  the  corporation  where  neither 

equitable  nor  statutory  grounds  exist  and 

where  other  parties  whose  rights  are  affected 
have  not  been  notified;  nor  is  a  stockholder 
concluded  by  any  suph  order.  Vila  v.  Qrand 
Island  Electric  Light,  etc,,  Co,  (Neb.),  4-5p. 
It  is  a  sufJlcient  gronnd  for  the  appoint- 
ment of  a  receiver  of  a  cprppratjon,  though 
it  is  solvent  and  prosperous,  that  two  stocJE- 
holders,  between  whom  the  stock  is  equally 
divided  in  ownership,  are  irreconcilably  hos- 
title  to  each  other;  that  one  stopkholderi  by 
means  of  a  subservient  board  of  trustees,  has 
taken  possession  of  the  corporation  and  all 
^  of  its  business  affairs,  eifcluding  the  other 
*  from  any  participation ;  and  that  a  new 
board  of  trustees  cannot  be  elected.  Boothe 
V,  Summit  Coal  Mining  Co.  (Wash.),  19- 
1255, 

Parties.  i-r  In  a  suit  by  creditors  of  a  dis- 
solved corporation  to  impress  a  trust  in  their 
favor  on  the  corporation's  property,  a  dis- 
charged receiver  of  the  corporation  js  not  a 
necessary  party,  either  plaintiff  or  defend- 
ant.   Lilienthal  v.  Betz  (N.  Y.),  7-4 J. 

Preference  of  cneditPTj*  by  insff}7ei|t 
cprporatiop.  .-  In  view  of  tjjfi  fact  that  the 
assets  of  an  insolvent  corporation  are  a  trust 
fund  for  the  benefit  of  all  its  creditors,  an 
insolvent  corporation  may  not  lawfully  prie- 
fer  some  of  its  creditors  oyer  others.  This 
rule  applies  even  though  the  assets  of  sue)i  a 
corporation  are  transferred  to  a,  third  party 
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for  the  purpose  of  enabling  him  to  create  a 
preference  by  giving  a  chattel  mortgage  to 
one  of  the  corporation's  creditors.  Furber  v. 
Williams-Flower  Co.    (S.  Dak.),   15-1216. 

The  fact  that  when  such  mortgage  was  exe- 
cuted such  creditor  had  no  knowledge  of  the 
character  of  the  transfer  and  of  the  exact 
condition  of  the  corporation  is  immaterial. 
Furber  v.  Williams- Flower  Co.  (S.  Dak.), 
15-1216. 

Misconduct  of  officers  as  ground  for 
receivership.  —  A  corporation  will  not  be 
placed  in  the  hands  of  a  receiver  for  the  mis- 
conduct of  its  oflBeers  or  directors,  unless  such 
action  is  necessary  to  preserve  the  property 
or  rights  of  creditors  or  stockholders.  The 
mere  misconduct  of  officers  is  not  sufficient 
ground  for  the  appointment  of  a  receiver, 
since  a  court  of  equity  may  forbid  the  mis- 
conduct or  remove  the  officer.  Secord  v. 
Wheeler  Gold  Mining  Co.    (Wash.),   17-914. 

Assuming,  without  deciding,  that  the  acts 
of  the  directors  of  a  corporation  in  voting  a 
salary  to  the  president  of  the  company  for 
his  services  as  manager  of  its  business,  in 
approving  a  claim  made  by  the  president 
against  the  company  for  traveling  expenses, 
in  removing  the  books  and  papers  of  the  cor- 
poration from  its  main  office  to  another  state, 
in  failing  to  report  as  a  liability  of  the  cor- 
poration a  iona  fide  claim  against  it  held 
by  the  wife  of  its  president,  and  in  failing  to 
comply  with  the  demands  of  certain  stock- 
holders for  information  and  for  copies  of  the 
by;laws,  are  wrongful,  still  they  do  not 
amount  to  such  misconduct  as  to  justify  the 
appointment  of  a  receiver,  where  the  corpora- 
tion is  neither  insolvent  nor  in  immediate 
danger  of  insolvency.  Secord  v.  Wheeler 
Gold  Mining  Co.    (Wash.),  17-9'14. 

Title  to  property.  —  The  receiver  of  an 
insolvent,  nongoing  corporation  takes  the 
property  of  the  corporation  for  the  creditors, 
subject  to  such  equities,  liens,  or  incum- 
brances, whether  created  by  operation  of  law 
or  by  act  of  the  corporation,  as  exist  against 
the  property  at  the  time  of  his  appointment, 
Ardmore  Nat.  Bank  v.  Briggs  Maeh.,  etc., 
Co.  (Okla.),  16-133. 

Where  after  the  filing  of  a  bill  in  equity  to 
dissolve  a  corporation,  and  service  of  notice 
thereof,  hut  before  the  return  day  and  before 
the  appointment  of  receivers,  real  estate  of 
the  corporation  was  seized  on  an  execution, 
by  a  judgment  creditor  having  an  existing 
valid  attachment  which  antedated  the  bill  in 
equity,  and  after  regular  proceedings  was 
sold  on  execution  sale  to  the  defendant,  it 
was  held  that  the  title  to  the  demanded 
premises  by  relation  back,  vested  in  the  re- 
ceivers, in  legal  effect,  prior  to  the  seizure  on 
the  execution.  Cobb  v.  Camden  Sav.  Bank 
(Me.),  20-547. 

Priority  of  claims  of  employers.  — 
Where  a  private  corporation  has  become  in- 
solvent and  gone  into  the  hands  of  a  re- 
ceiver, the  wages  due  the  laborers  for  ser- 
vices performed  for  the  corporation  before  the 
appointment  of  the  receiver  and  necessary  to 
continue  the  business  and  preserve  the  prop- 
erty of  the  corporation  are  entitled  to  pref- 


erence in  payment  over  the  claims  of  other 
creditors,  and  a  court  of  equity  will  so  order 
on  petition  of  the  laborers.  La  Hote  v 
Boyet  (Miss.),  3-705. 

Priority  of  lien  claimants.  —  Where 
after  the  appointment  of  a  receiver  to  take 
charge  of  the  assets  of  an  insolvent  nongoing 
corporation,  a  vendor  of  machinery  to  the 
corporation  files  a  plea  of  intervention  al- 
leging that  it  is  the  holder  of  promissory 
notes  under  which  the  title  to  such  ma- 
chinery is  reserved  to  the  vendor  and  that 
such  reservation  notes  are  liens  on  the  ma- 
chinery, and  praying  for  their  foreclosure 
and  for  general  relief,  the  vendor  may,  not- 
withstanding the  fact  that  such  reservation 
notes  were  not  filed  as  chattel  mortgages, 
afterwards  amend  its  plea  of  intervention  by 
asserting  title  to  and  the  right  of  posses- 
sion of  the  machinery  as  against  one  who 
claims  to  have  a  lien  thereon  subsequent  in 
time  to  the  reservation  notes,  where  such 
lien,  if  it  attached  at  all,  was  created  after 
the  machinery  came  into  the  receiver's  hands. 
Ardmore  Nat.  Bank  v.  Briggs  Mach.,  etc.,  Co. 
(Okla.),  16-133. 

A  receiver's  title  and  right  to  possession 
of  the  property  of  an  insolvent,  nongoing 
corporation  vests  from  the  date  of  the  orig- 
inal order  of  appointment,  although  the  pro- 
ceedings may  not  be  perfected  until  a  later 
date.  The  receiver's  title  and  right  to  pos- 
session during  the  interval  between  such 
original  order  and  the  time  of  perfecting  his 
appointment  are  superior  to  those  of  a  judg- 
ment creditor  who  levies  upon  the  property 
under  his  judgment  during  such  interval. 
Ardmore  Nat.  Bank  v.  Briggs  Mach.,  etc., 
Co.  (Okla.),  16-133. 

13.    FOEEIGN    COBPOBATIONS. 

a.  Status  and  powers  generally. 

Subjection  to  laTirs  of  state.  —  A  for- 
eign corporation  coming  into  a,  state  is  sub- 
ject to  the  rules  and  regulations  provided  by 
the  laws  of  the  state.  Dunbar  v.  American 
Tel.,  etc.,  Co.    (111.),  8-57. 

Residence  of  corporations.  —  The  resi- 
dence of  a  corporation  is  in  the  state  of  its 
creation,  although  it  may  carry  on  business 
in  another  state.  Squire  &  Co.  v.  Portland 
(Me.),  20-603. 

b.  Rights  in  respect  to  real  estate. 

Right  to  take  by  devise.  —  By  comity, 
a  foreign  corporation  may  acquire  and  hold 
property  by  devise  provided  its  charter  per- 
mits it  so  to  do,  and  no  prohibition  is  found 
in  the  laws  or  public  policy  of  the  domestic 
state.    Iglehart  v.  Iglehart  (D.  C),  6-732. 

Under  a  statute  permitting  cemetery  com- 
panies to  take  and  hold  real  and  personal 
property  for  the  purpose  of  using  the  income 
for  the  care  of  cemetery  lots,  monuments, 
etc.,  comity  requires  that  a  foreign  corpora- 
tion which  is  clothed  with  similar  power  by 
the  law  of  its  sovereignty  shall  be  permitted 
to  take  and  hold  devises  and  bequests  made 
to  it  for  that  purpose.  Iglehart  v.  Iglehart 
(D.  C),  6-732. 


COEPOEATIONS. 


571 


c.  statutory  regulation. 
(1)  Restrictions  on  right  to  do  business. 

Power  to  impose,  in  general.  —  A  state 
has  power  to  prescribe  the  terms  and  con- 
ditions upon  which  foreign  corporations  may 
do  business  therein,  and  may  require  com- 
pliance with  such  terms  and  conditions  as  a 
condition  precedent  to  their  invoking  the 
jurisdiction  of  its  courts.  International 
Trust  Co.  r.  A.  Leschen,  etc.,  Co.  (Colo.), 
14-861. 

Interference  with  interstate  com- 
merce. —  In  exercising  such  power  the  state 
may  not  place  any  restrictions  or  impose  any 
burdens  upon  interstate  commerce.  Interna- 
tional Trust  Co.  V.  A.  Leschen,  etc.,  Co. 
(Colo.),  14-861. 

The  prohibition  of  the  Federal  Constitution 
against  interference  with  interstate  com- 
merce precludes  a  state  statute  prescribing 
the  terms  upon  which  foreign  corporations 
may  do  business  within  the  state  from  de- 
priving a  foreign  corporation  of  the  right  to 
sue  on  a  promissory  note  made  payable  within 
the  state,  but  given  in  payment  for  goods 
shipped  from  another  state.  Kirven  v.  Vir- 
ginia-Carolina Chemical  Co.    (U.  S.),  7-219. 

Statnte  forbidding  trust  or  combina- 
tion. —  A  statute  which  forbids  foreign  cor- 
porations from  continuing  to  do  business 
within  the  state  if  «6uch  corporations  have 
become,  either  within  or  outside  of  the  state, 
parties  to  any  trust  or  combination  to  regu- 
late prices  or  production  either  within  the 
state  or  elsewhere,  does  not  exert  an  extra- 
territorial power,  and  is  constitutional. 
Hammond  Packing  Co.  v.  Arkansas  (U.  S.), 
15-645. 

(2)    Imposition   of   additional   franchise   tax 
or  license  fee. 

Ec|nal  protection  of  the  laws.  —  When 
a  foreign  corporation  has  come  into  a  state 
in  compliance  with  its  laws,  and  has  therein 
acquired  property  of  a  fixed  and  permanent 
character,  upon  which  it  has  paid  all  taxes 
levied  by  the  state,  it  cannot  afterwards  be 
subjected  to  a  new  and  additional  franchise 
tax  for  the  privilege  of  doing  business  within 
the  state,  which  tax  is  not  imposed  upon  do- 
mestic corporations  doing  business  in  the 
state  of  the  same  character  as  that  in  which 
the  foreign  corporation  is  itself  engaged. 
Such  a  tax  is  unconstitutional  as  denying  the 
equal  protection  of  the  laws,  in  violation  of 
the  Fourteenth  Amendment  of  the  Federal 
Constitution,  and  its  imposition  cannot  be 
justified  as  an  exercise  of  the  right  of  classi- 
fication of  the  subjects  of  taxation.  South- 
em  E.  Co.  V.  Greene  (U.  S.),  17-1247. 

Judged  by  the  above  principles,  the  Ala- 
bama statute  of  1907,  imposing  a  franchise 
tax  on  foreign  corporations  authorized  to  do 
business  in  the  state,  must  be  held  unconsti- 
tutional. Southern  R.  Co.  v.  Greene  (U.  S.), 
17-1247. 

Discrimination  against  foreign  cor- 
porations. —  A  statute  subjecting  a  foreign 
corporation  to  all  the  liabilities  of  a  domestic 


corporation  of  like  character  means  that  the 
foreign  corporation  shall  not  be  subjected  to 
any  greater  liabilities  than  are  imposed  upon 
the  domestic  corporation.  American  Smelt- 
ing, etc.,  Co.  V.  Colorado   (U.  S.),  9-978. 

Under  a  statute  providing  that  a  foreign 
corporation  which  has  acquired  the  right  to 
do  business  within  the  state  by  compliance 
with  the  conditions  prescribed  by  statute 
shall  not  be  subjected  to  any  greater  liabili- 
ties than  are  imposed  upon  domestic  corpora- 
tions of  like  character,  the  admission  to  do 
business  within  the  state  of  a  foreign  corpo- 
ration which  has  complied  with  the  statutory 
requirements  constitutes  a  contract  between 
the  state  and  the  corporation  for  the  period 
during  which  the  latter  is  admitted,  and 
therefore  a  subsequent  statute  imposing  on 
the  foreign  corporation  during  such  period  a 
higher  license  fee  than  that  imposed  on  do- 
mestic corporations  of  like  character  is  void, 
as  impairing  the  obligation  of  the  contract, 
notwithstanding  the  fact  that  the  legislature 
has  power  to  alter,  amend,  or  annul  the  char- 
ters of  corporations.  American  Smelting, 
etc.,  Co.  V.  Colorado  (U.  S.),  9-978. 

(3)  Statute  requiring  appointment  of  repre- 
sentative to  accept  service  of  process. 

"Tjonstitntionality.  —  The  West  Virginia 
statute  requiring  every  foreign  corporation 
doing  business  in  the  state  and  every  non- 
resident domestic  corporation  to  appoint  the 
state  auditor  its  attorney  in  fact  to  accept 
service  of  process  and  notice,  and  to  pay  the 
auditor  a  yearly  fee  for  acting  as  such  at- 
torney, is  not  unconstitutional.  State  v.  St. 
Mary's,  etc..  Petroleum  Co.  (W.  Va.),  6-38. 
Shipping  goods  into  state  to  fill 
orders.  —  A  state  statute  requiring  foreign 
corporations  to  file  certificates  and  pay  cer- 
tain fees  as  a  condition  precedent  to  their 
right  to  sue  in  the  courts  of  the  state  is  not 
operative  as  to  foreign  corporations  which 
send  goods  into  the  state  pursuant  to  orders 
obtained  through  traveling  salesmen.  R.  M. 
Davis  Photo  Stock  Co.  v.  Photo  Jewelry  Mfg. 
Co.   (Colo.),  19-540. 

(4)  Statute   requiring   copies   of   articles   of 

incorporation  to  be  filed. 

Validity.  —  A  statute  providing  that  no 
foreign  corporation  doing  business  in  the 
state  shall  maintain  an  action  in  any  court 
thereof  without  first  filing  certain  statements 
with  the  secretary  of  state  is  not  violative 
of  the  commerce  clause  of  the  Federal  Con- 
stitution, even  when  applied  to  corporations 
engaged  solely  in  interstate  commerce.  John 
Deere  Plow  Co.  v.  Wyland  (Kan.),  2-304. 

A  state  statute  that  requires  foreign  cor- 
porations to  file  with  the  secretary  of  state 
.certified  copies  of  their  articles  of  incorpora- 
tion and  to  pay  a  fee  of  twenty-five  dollars, 
the  same  as  is  required  of  domestic  corpora- 
tions, is  not  unreasonable  or  objectionable  as 
discriminating  between  foreign  and  domestic 
corporations.  Western  Union  Tel.  Co.  v. 
State  (Ark.),  12-82. 

The  Arkansas  statute  requiring  every  for- 
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eiga  corporation  doing  business  in  the  state 
to  file  witli  the  secretary  of  state  a  copy  of 
its  charter  or  articles  of  incorporation,  and 
to  pay  a  fee  equal  to  that  required  oi  do- 
mestic corporations,  under  penalty  of  a  fine, 
wgs  intended  only  to  impose  terms  upon  the 
right  of  a  foreign  corporation  to  carry  on 
intrastate  business,  and  as  so  construed  is 
a  valid  statute.  Western  Union  Tel.  Co.  v. 
State  (Ark.),  12-82. 

CoTporation  already  in  state.  —  The 
state  has  the  same  right  to  impose  the  terms 
of  such  statute  on  a  foreign  corporation 
already  in  the  state  as  it  has  to  impose 
them  on  a  corporation  which  comes  into  the 
state  after  the  enactment  of  the  statute,  the 
state  constitution  expressly  reserving  to  the 
state  the  right  to  alter  the  charter  rights  of 
corporations,  either  domestic  or  foreign, 
doing  business  in  the  state.  Western  Union 
Tel.  Co.  V.  State   (Ark.),  12-82. 

The  requirement  of  the  Alabama  constitu- 
tion of  1901  that  no  foreign  corporation  shall 
do  business  in  the  state  except  upon  filing 
with  the  secretary  of  state  a  certified  copy  of 
its  articles  of  incorporation,  applies  to  corpo- 
rations which  had  complied  with  all  the  re- 
quirements of  the  prior  constitution,  and 
were  doing  business  in  the  state  when  the 
constitution  of  1901  was  ficlqpted,  fmd  ^s  so 
a,ppljed  is  not  rei;?'oaetjye  \n  its  pperatioi). 
4rHiour  Pfickipg  Cp.  v.  Vipegar  Pend  Lumber 
Co.  (Ala.),  13-951. 

Inasmvjch  as  the  right  pf  foreign  corpqra- 
tions  to  jio  b^siiiess  in  ^  state  res|s  upR^i 
comity,  ancl  ppj;  upqp  any  contrsyctvial  rela- 
tion, it  i^  competent  fp^-  thp  framers  qf  fi 
si^te  constitution  to  iijipppe  uppu  forpigu  cor- 
porations doing  business  in  the  state  at  the 
date  pf  the  adoption  of  suclj  constitution  fhe 
aflditiqn^i  requireipeiit  pf  "  idling  wif.^  the 
secretary  pf  state  a.  peftifle4  copy  pf  \tn 
articles  pf  incorppratip;!."  Arpiqjjr  Packing 
Cp,    V-    Vinegar    Benfi    Lumlie)-    Co.     (^Ig,.), 

U-m- 

(5)    What  constitutes  doing  business. 

Institution   and  pro^i^eut^oif  qS   sn}t. 

— ■  The  institution  and  prosecution  of  an  ac- 
^Ipn  Jjy  Sf,  foreign  corporation  is  np^  "  dojng 
business  "  within  the  meaning  of  the  Arkan^ 
sas  statute  prescribing  the  terms  uppn  which 
foreign  corporations  may  do  business  in  the 
state.  Alley  v.  Bowen-Merrill  Co.  (Ark.), 
6-127. 

It  does  not  constitute  the  doing  of  insur- 
ance business  within  the  state  for  the  trustee 
of  a  foreign  mutual  insurance  company, 
which  has  '  been  dissolved,  to  bring  suit 
against  members  of  the  company  to  collect 
assessments  imposed  by  the  judgment  of  the 
court  pf  last  resort  of  the  state  by  which  the 
company  was  chartered,  where  the  jndgment 
is  one  entitled  to  recognition  under  the  full* 
faitJi  and  credit  clause  pf  the  Federal  Con- 
stitution.    Swing  V.  Brister    (Miss.),   6-740. 

Selling  farm  macliinery  throngb 
agent.  ~  In  a  proceeding  where  the  defense 
is  that  the  plaintifif  cannot  maintain  the  ac- 
tion because  it  is  a  foreign  corporation  dping 
business   within  the   state,   and   has  not   ob- 


tained a  certificate  of  ^he  secretary  of  state 
showing  that  the  statements  required  \)y  stat- 
ute have  been  made,  it  is  held  that  the  tiisi- 
fless  qf  selling  farm  machinery  thrpngh  an 
agent  i§  the  doing  qf  bnsiness  within  "'* 
s,ta.i?  within  the  n^eaning  pf  the  statute.  D, 
M.  Oshofne  &  Cp.  v.  Shilling  (Kan.),  11-319. 

I§|ngle  s^le  of  gpq^s.  — .  A»  isql^teji  com- 
niprcial  transaction  by  a  fpreigii  qorpovatjon, 
such  ^S  a  single  sale  pf  gPPds,  dogs  no.t  con- 
stitute a  (Jping  of  business  within  the  state 
within  the  meaning  of  a  prohibitory  statute. 
Kirven  V.  Yifginia-Carfliiina  Chemical  Co. 
(U.  S.l,  7-219. 

When  a  single  trfinsflptiPH  hy  a  foreign  cor- 
poratjpfl  eonsfitntes  the  doing  pf  business 
■vfithin  the  state  under  a  statnte  majcing 
certain  requirements  of  foreign  corporivtipus 
doing  hwsiness  in  thp  state.  Jphn  Peere 
Plow  Co.  V.  Wylapd    (Kan.)>  2-304. 

Ord^r^  taken  by  t?avpling  ^al^sn^an. 
—  A  contract  ma^e  in  Cplora(Jp,  pnrsqajit  fP 
an  order  tj^jcen  by  a  traveling  sajesmjin  qf  a 
Missouri  corppr^tipn,  for  fhe  delivery  of 
gopds  by  such  corporation  to  a  railro^id  in 
|4issour.i  for  tr^nspprtafipn  tp  Colorado,  is 
an  interstate  comiperce  tTansactipn,  aqd  ^n'^h 
cRrporation  is  not  eng3.ge(f  in  dping  husiiies^ 
within  the  intendment  pf  the  CrtovsidP  stat- 
utes prpspTib4ng  cqn^itipns  pn  Tyhich  foreign 
oorpqrations  may  do  hvsineag  within  the 
state,  and  h^-S  the  righkto  inypfee  the  £iid  of 
the  Colorado  cquyta  in  the  cplleetipn  pf  the 
indebtedness  accruing  to  it  hy  reason  pf  sueh 
trfinsaption.  International  Trust  Co.  v.  A. 
Leschen,  etc,  Co.    (Cplp.),  I4-86I. 

it  is  npt  "  doing  business  "  in  the  state  for 
a  fojreign  pqppqr^iion  haying  np  p$ce  pr  place 
of  business  in  the  state  to  take  orders  for 
goods  through  traveling  salesmen  sent  into 
thP  st^te.  gaxony  infills  v.  Wagner  (Miss.), 
19-199. 

I^qlicitatioii  pf  orders  by  resident 
a|;ents.  —  Foreign  corporations  maintaining 
resident  agents  in  a  state  through  whom 
orders  for  the  pnrchase  qf  goods  are  solicited 
and  to  whpni  the  gopds  are  sent  for  delivery 
to  the  buyers  are  not  exempt  frpm  the  re- 
quirements of  the  statute  as  to  4°i"g  husi- 
ness  within  the  state.  John  Deere  Plow  Co. 
1J.  Wyland  (Kan.),  2-304. 

Dealings  isi^b  customers  obtained  by 
splicitor.  -r  A  corporation  which,  hy  mefins 
of  solicitor^,  obtains  orders  for  its  cpmpiodi- 
ties  from  persops  in  other  states,  does  busi- 
ness in  such  other  gtates,  though  the  orders 
are  accepted  by  the  corporation  at  its  hom^ 
olpce  and  the  commodities  are  sent  there- 
from direct  to  the  customers.  Internatiqnal 
Textbpok  Co.  V.  Pigg  (U.  S.),  18-1103.' 

Soliciting  contracts  for  transpi^^ta^ 
tipn  of  goo^s.  —  Within  the  mefining  p|  a 
statute  prescribing  the  manner  in  which  pro- 
cess shall  be  served  upon  foreign  corppratiqn^ 
dping  business  ip  a  state,  it  is  np^  "  "Jping 
bpsiiiess "  for  ^  foreign  railroad  corporation 
to  maintain  in  the  state  agents  whq^e  sole 
duty  is  to  solicit  contracts  for  fhe  trans- 
portation of  goods  tp  begin  and  cpntinw?  en- 
tirely put  of  the  state,  perger  v.  Pejin^yl- 
vania  R.  Co.   (K.  I.j,  8-941.  "    '  ' 
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Contract  to  supply  schools  -nrith  tent 
books.  —  The  negotiations  of  a  foreign  cor- 
poration with  the  state  seliool  text-book  com- 
mission, resulting  in  a  contract  to  supply  the 
schools  with  text  books,  does  not  constitute 
doing  business  within  the  state  within  the 
meaning  of  the  Kansas  statute.  State  l\ 
American  Book  Co.   (Kan.),  2-56. 

Correspondence  school  soliciting  pu- 
pils. —  The  details  of  soliciting  pupils  and 
imparting  instruction  by  a  foreign  corpora- 
tion conducting  a  correspondence  school  in 
the  state  of  its  domicil,  and  the  delivery, 
bailment,  and  return  of  books,  are  within  the 
prohibition  against  the  transaction  of  busi- 
ness in  Wisconsin  by  foreign  corporations 
before  complying  with  the  domestic  statutes 
relating  to  such  corporations.  International 
Textbook  Co.  v.  Peterson   (Wis.),  14^965. 

Adjusting  claims  for  fire  insurance. 
—  Where  a  foreign  insurance  company  at- 
tempts to  revoke  its  irrevocable  appointment 
of  a  resident  agent  for  the  service  of  process 
and  in  good  faith  ceases  to  do  business  within 
the  state,  the  power  of  attorney  is  not  kept 
alive  by  the  fact  that  on  several  occasions 
thereafter  the  company  sends  agents  into  the 
state  for  the  purpose  of  adjusting  claims 
arising  out  of  policies  issued  to  residents  of 
the  state  prior  to  its  withdrawal  therefrom, 
or  out  of  policies  issued  to  nonresidents  who 
have  since  become  residents  of  the  state,  as 
such  acts  do  not  constitute  the  doing  of  busi- 
ness. Hunter  v.  Mutual  Reserve  Life  Ins. 
Co.    (N.  Y.),  6-291. 

(6)   Effect  of  noncompliance  with  statutes. 

Contracts  void.  —  Where  a  statute  pre- 
scribing the  terms  upon  which  foreign  cor- 
porations may  do  business  within  the  state 
fixes  a,  penalty  for  its  violation,  and  in  ad- 
dition thereto  forbids  a  noncomplying  corpo- 
ration to  maintain  any  action  in  the  courts 
of  the  state,  a  contract  made  within  the 
state  by  a  noncomplying  corporation  is  void, 
and  the  corporation  can  maintain  no  action 
thereon  even  after  it  has  qualified  itself  to 
do  business.  United  States  Lead  Co.  v.  J. 
W.  Reedy  Elevator  Mfg.  Co.   (111.),  6-637. 

Under  the  Missouri  statute  prescribing  the 
terms  and  conditions  upon  which  foreign  cor- 
porations may  do  business  within  the  state, 
a  contract  entered  into  by  a  foreign  corpora- 
tion, before  complying  with  the  statute,  is 
void,  just  as  if  the  statute  had  in  terms  de- 
clared it  void,  and  such  a  contract  cannot  be 
enforced  in  the  courts  of  the  state,  although 
the  corporation  before  bringing  suit  on  the 
contract  has  complied  with  the  statute.  Tri- 
State  Amusement  Co.  v.  Forest  Park,  etc.,  Co. 
(Mo.),  4-808. 

A  bilateral  contract  containing  an  express 
undertaking  affecting  the  "  personal  lia- 
bility "  of  a  foreign  corporation  which  has 
not  complied  with  the  provisions  of  the  Wis- 
consin statutes  relating  to  foreign  corpora- 
tions, is  unenforceable  by  such  corporation. 
International  Textbook  Co.  v.  Peterson 
(Wis.),  14-965. 

The  provision  of  the  Alabama  constitution 


of  1901  that  no  foreign  corporation  sha;ll  da 
business  in  the  state  except  upon  filing  With 
the  secretary  of  state  a  certified  copy  of  its 
articles  of  inoorporaticn  is  prohibitory  and 
needs  no  legislation  to  make  it  effective,  and 
the  executory  contracts  of  a  foreign  corpora- 
tion failing  to  comply  with  such  provisiou  are 
void  and  unenforceaUle,  although  the  prohibi- 
tory clause  provides  no  penalty  for  its  viola- 
tion, and  omits  to  declare  that  contracts 
entered  into  by  the  corporation  in  violation 
thereof  shall  be  void.  Armour  Packing  Co, 
V.  Vinegar  Bend  Lumber  Co.  (Ala.),  13-951. 
Right  of  enforcement  suspended 
pending  compliance.  —  The  statute  pro- 
hibiting a  foreign  corporation  from  doing 
business  within  the  state  until  it  has  com- 
plied with  certain  requirements  does  not 
render  a  contract  made  within  the  state  by  a. 
noncomplying  corporation  wholly  void,  but 
merely  suspends  the  right  of  the  corporation 
to  enforce  the  contract  until  after  it  has 
complied  with  the  statutory  requirements. 
Kirven  v,  Virginia-Carolina  Chemical  Co. 
(U.  S.),  7-219. 

Under  the  Arkansas  statute  forbidding 
foreign  corporations  to  contract  within  the 
state  or  to  sue  on  contracts  made  within  the 
state  imtil  they  have  complied  with  the  terms 
prescribed  by  the  statute,  a  contract  made 
within  the  state  by  a  noncomplying  corpora- 
tion is  not  void,  but  may  be  enforced  in  the 
courts  of  the  state  upon  the  corporation's 
compliance  with  the  statute,  even  though 
such  compliance  does  not  take  place  until 
after  the  bringing  of  the  suit.  Woolfort  v. 
Dixie  Cotton  Oil  Co.   (Ark.),  7-217. 

The  Massachusetts  statute  providing  that 
"  no  action  shall  be  maintained  or  recovery 
had  in  any  of  the  courts  of  this  common- 
wealth by  any  .  .  .  foreign  corporation 
so  long  as  it  fails  to  comply  with  the  require- 
ments "  of  the  laws  prescribing  the  conditions 
upon  which  such  a  corporation  may  transact 
business  in  the  state,  does  not  avoid  the  con- 
tracts of  foreign  corporations  made  before 
compliance  with  the  state  laws,  but  merely 
suspends  as  to  foreign  corporations  the  privi- 
lege of  the  courts  during  the  period  of  non- 
compliance; and  when  in  an  action  by  a  non- 
complying  foreign  corporation,  the  fact  of 
noncompliance  is  seasonably  pleaded  in  abate- 
ment, the  statute  operates  merely  to  stay  the 
proceedings  until  the  temporary  disability  of 
the  plaintiff  is  removed,  which  can  be  done 
at  any  time  after,  as  well  as  before,  resort 
to  the  courts.  National  Fertilizer  Co.  v.  Fall 
River,  etc.,  Bank    (Mass.),  13-510. 

Under  the  Colorado  statute  prohibiting 
the  prosecution  or  defense  of  actions  of  for- 
eign corporations  until  they  shall  have  com- 
plied with  the  requirements  of  the  statute, 
compliance  therewith  by  a  foreign  corpora- 
tion subsequent  to  the  commencement  by  it 
of  an  action  renders  enforceable  a  contract 
theretofore  unenforceable  by  reason  of  non- 
compliance. International  Trust  Co.  v.  A. 
Leschen,  etc.,  Co.   (Colo.),  14-861, 

Contracts  made  with  a  foreign  corporation 
before  it  has  obtained  permission  to  do  busi- 
ness   in   the   state   according   to   statute    are 
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not  for  that  reason  invalid  or  subject  to  can- 
cellation at  the  suit  of  one  of  the  contract- 
ing parties.  State  V.  American  Book  Co. 
(Kan.),  2-56. 

After  a  foreign  corporation  has  complied 
with  the  law  and  received  permission  to  do 
business  in  the  state,  it  cannot  be  enjoined 
by  the  state  from  performing  contracts  made 
before  such  permission  was  obtained.  State 
V.  American  Book  Co.    (Kan.),  2-56. 

Property  rights  not  forfeited.  —  The 
failure  of  a  foreign  corporation  doing  busi- 
ness in  a  state  to  comply  with  qualifying 
statutes  does  not  deprive  it  of  tlie  liability 
of  one  who  injures  or  destroys  property  which 
it  owns  to  pay  for  the  legal  injury  he  inflicts, 
nor  of  its  right  to  maintain  an  action  upon 
that  liability  in  the  federal  courts.  Johnson 
r.  St.  Louis  (U.  S.),  18-949. 

Contract  enforceable  against  cor- 
poration. —  Under  the  Wisconsin  statute 
contracts  of  a  foreign  corporation  which  has 
not  acquired  the  right  to  do  business  in  the 
state  "  shall  be  held  void  on  its  behalf 
.  .  .  but  shall  be  enforceable  against  it." 
Allen  V.  Milwaukee   (Wis.),  8-392. 

Contract  made  in  foreign  state  valid. 
—  Notwithstanding  the  Missouri  statute  pre- 
scribing the  terms  and  conditions  upon  which 
foreign  corporations  may  do  business  within 
the  state,  contracts  entered  into  by  a  foreign 
corporation  in  the  state  of  its  domicil,  with 
citizens  of  Missouri,  if  valid  according  to 
the  laws  of  the  state  of  its  domicil,  and  not 
prohibited  by  the  laws  of  Missouri,  are  valid 
contracts  and  will  be  enforced  in  the  latter 
state  as  a  matter  of  comity,  and  such  cor- 
poration is  not  required  to  comply  with  the 
statute  in  order  to  maintain  actions  on  such 
contracts.  Tri-State  Amusement  Co.  v.  For- 
est Park,  etc.,  Co.   (Mo.),  4-808. 

Evidence  considered,  in  an  action  by  a  for- 
eign corporation  on  a  contract  with  a  resi- 
dent, and  held  to  show  that  the  contract  was 
not  made  within  the  state.  Kirven  v.  Vir- 
ginia-Carolina Chemical  Co.    (U.  S.),  7-219. 

d.  Actions  by  and   against  foreign   corpora- 
tions. 

(1)   Right  to  sue. 

Where  corporation  has  complied  irith 
statute.  —  Under  the  Michigan  statute  pro- 
viding that  foreign  corporations  authorized 
to  do  business  in  the  state  "  shall  enjoy  all 
the  rights  and  privileges,  and  shall  be  sub- 
ject to  all  the  restrictions,  requirements,  and 
liabilities  of  corporations  of  like  character, 
incorporated "  under  the  laws  of  the  state, 
foreign  corporations  complying  with  the  pro- 
visions of  the  statute  acquire  the  same  rights 
to  prosecute  and  defend  actions  in  the  courts 
of  the  state  and  to  enforce  their  contracts 
and  use  the  remedies  authorized  by  law  as 
are  possessed  by  domestic  corporations. 
Stack  V.  Detour  Lumber,  etc.,  Co.  (Mich.), 
14-112. 

Where  corporation  has  not  complied 
with  statute.  —  Under  the  Michigan  stat- 
ute providing  that  a  foreign  corporation  can- 
not maintain  an  action  founded  upon  an  act 


done  by  it  without  lawful  authority,  a  for- 
eign mutual  insurance  company  which  has 
not  acquired  the  right  to  do  business  within 
the  state,  and  which  therefore  cannot  law- 
fully insure  property  within  the  state,  can- 
not maintain  an  action  on  a  contract  made 
in  a  foreign  state  for  the  insurance  of  prop- 
erty within  the  domestic  state,  whether  or  not 
the  contract  is  valid  as  between  the  parties. 
Swing  V.  Cameron  (Mich.),  9-332. 

Estoppel  to  plead  noncompliance  with 
statute.  —  In  an  action  by  a  foreign  cor- 
poration on  a  contract  entered  into  by  it, 
the  fact  that  the  defendants  knew  that  the 
plaintiflF  was  a  foreign  corporation  at  the 
time  the  contract  in  question  was  made  does 
not  estop  them  to  plead  noncompliance  with 
the  statute  regulating  foreign  corporations. 
Nor  will  the  fact  that  the  defendants  have 
set  up  a  counterclaim  in  the  answer,  asking 
for  the  damages  resulting  from  the  breach 
of  the  contract  by  plaintiff,  operate  as  a 
waiver  of  tlieir  right  to  ask  for  an  abate- 
ment of  the  action.  D.  M.  Osborne  &  Co.  f. 
Shilling  (Kan.),  11-319. 

Abatement  of  suit  pending  compli- 
ance. —  The  regulation  of  foreign  corpora- 
tions under  the  statutes  devolves  upon  the 
state,  and  a  private  individual  cannot  inter- 
fere except  where  the  corporation  fails  to 
file  its  annual  statement,  and  then  only  to 
the  extent  of  abating  a  suit  against  him  until 
the  statement  shall  have  been  filed.  State  v. 
American  Book  Co.   (Kan.),  2-56. 

Action  on  contract  made  in  foreign 
state.  —  The  Mississippi  statute,  prescribing 
the  conditions  under  which  foreign  insurance 
companies  may  do  business  within  the  state 
and  imposing  a  penalty  for  its  violation,  does 
not  preclude  a  noncomplying  company  from 
instituting  and  maintaining  an  action  in  the 
courts  of  the  state  against  a  citizen  of  the 
state  to  collect  premiums  due  under  a  valid 
contract  made  in  a  foreign  state.  Swing  v. 
Brister   (Mass.-,  6-740. 

Right  to  sue  in  federal  court.  —  The 
Missouri  statutes,  which  forbid  unqualified 
foreign  corporations  doing  business  in  that 
state  from  maintaining  suits  in  the  courts 
of  the  state,  do  not  affect  their  right  to  main- 
tain suits  in  the  national  courts,  because  the 
jurisdiction  of  the  latter  may  not  be  revoked, 
annulled,  or  impaired  by  any  act  or  law  of  a 
state.     Johnson  v.  St.  Louis  (U.  S.),  18-949. 

(2)   Liability  to  be  sued. 

By  nonresident  plaintifP.  —  The  lia- 
bility of  a  foreign  corporation  to  a  suit  with- 
in the  state  irrespective  of  the  residence  of 
the  plaintiff.  Reeves  v.  Southern  R.  Co. 
(Ga.),  2-207. 

After  attempted  withdrawal  from 
state.  —  Service  of  process  on  a  state  officer 
appointed  by  a  foreign  insurance  company 
by  an  irrevocable  power  of  attorney  as  its 
attorney  for  the  service  of  process  gives  the 
courts  of  the  state  jurisdiction  to  render 
personal  judgment  against  the  company  in 
an  action  on  a  policy  issued  to  a  resident  of 
the  state  while  the  company  was  doing  busi- 
ness there,  though  the  action  is  brought  after 
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the  company  has  ceased  to  do  business  in  the 
state  and  has  attempted  to  revoke  the  ap- 
pointment. Hunter  v.  Mutual  Reserve  Life 
Ins.  Co.   (N.  Y.),  6-291. 

Where  a  foreign  insurance  company  has 
revoked  its  appointment  of  a  resident  agent 
for  the  service  of  process  and  has  in  good 
faith  ceased  to  do  business  within  the  state, 
the  revocation  is  effectual  to  prevent  the 
courts  of  the  state  from  acquiring  by  service 
on  such  agent  jurisdiction  to  render  a  per- 
sonal judgment  against  the  company  in  an 
action  brought  by  a  resident  on  claims  aris- 
ing from  a  policy  issued  in  another  state  to 
a  resident  of  such  other  state,  where  the 
claim  has  been  assigned  to  the  plaintiff  since 
the  revocation  of  the  power  of  attorney, 
though  the  power  is  by  its  terms  irrevocable. 
Hunter  v.  Mutual  Reserve  Life  Ins.  Co. 
(N.  Y.),  6-291. 

Controversies  relating  to  internal 
management.  —  The  rule  that  the  courts 
of  one  state  will  not  take  jurisdiction  of 
controversies  relating  merely  to  the  internal 
management  of  the  affairs  of  a  corporation 
organized  under  the  laws  of  another  state, 
rests  more  on  the  want  of  power  to  enforce 
a  decree  than  on  jurisdiction  to  make  it; 
and  therefore  the' rule  is  not  applicable  in 
any  case  where  the  corporation  and  all  per- 
sons necessary  to  a,  complete  decree  are  be- 
fore the  court,  is  where  stockholders  sue 
resident  directors  to  compel  them  to  restore 
corporate  property  misappropriated  by  them. 
Babcock  v.  Farwell   (HI.),  19-74. 

( 3 )   Service  of  process. 

After  revocation  of  appointment  of 
agent.  —  A  state  oificer  appointed  by  a  for- 
eign insurance  company  by  irrevocable  power 
of  attorney  as  its  attorney  for  the  service  of 
process  is  authorized  to  receive  service  of  pro- 
cess after  the  company  has  announced  its 
withdrawal  from  the  state  and  has  given  no- 
tice that  it  revokes  the  appointment,  where 
the  company,  notwithstanding  such  announce- 
ment and  notice,  has  continued  to  do  busi- 
ness in  the  state.  Hunter  iK  Mutual  Reserve 
Life  Ins.  Co.    (N.  Y.),  6-291. 

Po'wer  to  revoke  appointment  of 
agent.  —  A  state  statute  requiring  every 
foreign  insurance  company,  before  it  shall  be 
admitted  to  do  business  in  the  state,  to  file 
in  the  office  of  the  insurance  commissioner 
"  an  instrument  appointing  him  and  his  suc- 
cessor its  true  and  lawful  attorney,  upon 
whom  all  lawful  process  in  any  action  against 
it  may  be  served,"  and  further  providing  that 
"the  authority  thereof  shall  continue  in  force 
irrevocable  as  long  as  any  liability  of  the 
company  remains  outstandins;  in  this  state," 
places  no  limitation  upon  the  power  of  the 
company  to  revoke  the  power  of  attorney  as 
respects  a  nonresident  of  the  state  suing  on 
a  contract  of  another  state.  Williams  v. 
Mutual  Reserve  Fund  Life  Assoc.  (N.  Car.), 
13-51. 

Exolnsiveness  of  statutory  method.  — 
When  a  foreign  corporation  conducts  a  regu- 
lar business  in  Louisiana  at  a  permanent 
place  of  business,  a  service  of  process  inacje 


at  such  place  of  business  upon  its  agents  in 
connection  with  a  matter  growing  out  of  such 
business  is  good,  if  the  same  service  would 
be  good  as  against  a  domestic  corporation. 
A  statute  requiring  surety  companies  of 
other  states  and  foreign  countries  to  ap- 
point an  agent  upon  whom  service  of  pro- 
cess may  be  made,  and  a  statute  authorizing 
service  to  be  made  upon  the  secretary  of 
state,  do  not  provide  an  exclusive,  but  an 
additional,  mode  of  service.  Curtis  v.  Jor- 
dan  (La.),  5-950. 

Service  on  traveling  salesman.  —  A 
traveling  salesman  of  a  foreign  corporation 
is  not  an  "  agent "  of  the  corporation  within 
the  meaning  of  the  Mississippi  statute  (Laws 
1894,  c.  61)  providing  that  process  against 
a  corporation  may  be  served  on  its  agent. 
Saxony  Mills  v.  Wagner  (Miss.),  19-199. 

(4)   Complaint. 

Necessity  of  alleging  compliance  witli 
statute.  —  Under  the  Idaho  constitution  and 
statute  requiring  foreign  corporations  to 
designate  an  agent  upon  whom  process  may 
be  served,  and  to  file  in  the  county  in  which 
its  principal  place  of  business  in  the  state 
is  located,  a  certified  copy  of  its  articles  of 
incorporation,  a  complaint  in  an  action  by  a 
foreign  corporation  failing  to  allege  compli- 
ance with  such  provisions  is  defective  and 
demurrable,  but  the  defect,  unless  taken  ad- 
vantage of  by  demurrer  or  answer,  is  waived 
and  cannot  be  raised  for  the  first  time  on 
appeal.  Valley  Lumber,  etc.,  Co.  v.  Driessel 
(la.),  13-63. 

(5)   Plea  or  answer. 

Necessity  of  pleading  noncompliance 
ivith  statute.  ~  In  an  action  by  a  foreign 
corporation,  the  defense  that  the  plaintiff 
has  not  been  granted  authority  to  carry  on 
business  within  the  state  is  not  raised  by 
an  answer  of  general  denial,  but  must  be 
specially  pleaded.  Leonard  v.  American 
Steel,  etc.,  Co.    (Kan.),  9-491. 

A  foreign  corporation  doing  business 
within  the  state  will  be  presumed  to  have 
complied  with  the  domestic  statutes,  and  in 
an  action  brought  by  such  corporation,  where 
its  failure  to  comply  with  the  statute  does 
not  appear  upon  the  face  of  the  complaint, 
the  defendant  must  alfirmatively  plead  such 
failure  in  order  that  it  be  available  to  him 
as  a  defense.  Lehigh  Valley  Coal  Co.  v.  Gil- 
more    (Minn.),  2-1004. 

In  an  action  by  a  foreign  mutual  insurance 
company  on  a  contract  made  in  a  foreign 
state  for  the  insurance  of  property  within 
the  domestic  state,  the  defendant  may,  under 
the  general  issue  and  without  special  notice, 
set  up  the  defense  that  the  local  law  pro- 
hibits the  plaintiff  from  maintaining  the  ac- 
tion, notwithstanding  the  fact  that  the  eon- 
tract  is  valid  as  between  the  parties.  Swine 
V.  Cameron   (Mich.),  9-332. 

Sufficiency  of  plea  of  noncompliance. 
—  The  ground  of  defense  averring  generally 
that  the  plaintiff  is  a  foreign  corporation 
doing  business  in  the  state  without  having 
complied  with  the  statute,  ja  defective  in  not 
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speeilfying  itihe  partkniiars  of  the  failure  t» 
comply  with  the  statute,  and  is  properly  re- 
jected. Worrell,  etc.,  v.  Kinnear  Mfg.  Oo. 
(Va.).,  2--997. 

(6)  Production  of  documaits. 

Books  in  foreign  state.  —  A  corpora- 
tion, though  cTiartered  in  another  state, 
wliich  is  doing  business  in  the  state  and  has 
complied  with  a  local  statute  requiring  a 
foi-eign  corporation  doing  business  in  the 
state  to  procure  a  certificate  of  registration 
fi'om  tTie  secretary  of  state  and  file  with 
tliat  «tEcial  a  i!opy  of  its  charter,  is  so  sui)- 
ject  to  tlie  laws  -of  the  state  that  it  may  be 
compelled  under  a  local  statute  to  produce 
boots  and  papers  not  then  actually  in  the 
state,  but  whiclx  have  been  removed  to  an- 
other state  where  the  corporation  is  also 
doing  business.  In  re  Consolidated  Render- 
ing Co.  (Vt.),  11-1069. 


OOBPSE. 

See  CEMKrERiES;    Deab  Body. 

CORPUS   DEXICTI. 

See  Aboktion;  Aasoisr,  4;  Homicide,  6  a 
<7}3   Labceny,  G  a   (3). 

Proof  of  corpus  delicti  by  admission  of  ac- 
cused, see  Cbiminai,  Law,  G  n  (11) 
ia). 

COBBECTION. 

Commitment     of     wayward     or     incorrigible 

children,  see  Infants,  4  c. 
Defective     or      informal      instruments,      see 

Eefoemation  of  Instruments. 
Judgments,  see  Judgments,  8. 
Power  of  court  to  correct  record,  see  Courts, 

2  a. 
Record   on   appeal,   see   Appeal  and   Ebrok, 

8  d. 

COBBESPOKDENCE. 

See  Lettebs. 

COBBESPONBENCE   SCHOOLS. 

Conducting  correspondence  schools  as  inter- 
state commerce,  see  Interstate  Com- 
merce, 3  b. 

Soliciting  pupils  as  doing  business,  see  COB- 
POBATIONS,    13   c    (5). 

CORBOBOBATION    OF    WITITESSES. 

See  Abortion;  Bastardy;  Criminal  Law, 
6  n  (11)  (d);  Incest,  4  c;  Perjdey,  7 
b;  Rape,  2  c  (2)  ;  SEDUCTION,  2  e  (3)  ; 
Witnesses,  5. 

Accomplice  testimony,  in  general,  see  Acces- 
sories   AND   Other   Participants   in 

CbIME;    AcCOMPtlCpS, 


COBBITPT  PBACTICK5  A€T. 

See  Electidns,  9. 


COSTS. 

1.  Power  to  Attabd,  576. 

2.  Who  Entitled  xo  CoSib,  576. 

3.  Who  Liable  fob  Costs,  577. 

4.  Costs  on  Appeal,  577. 

5.  Costs  Out  of  Fund,  577. 

6.  MoTiojf  Costs,  577- 

J.  Extba  Allowancb,  577. 

8.  What  Recoveeabi,e  as  Costs,  577. 

•a.  Taxation  and  Allowance,  578. 
10.  Security  for  Costs,  578. 
i  I.  Remedies  foe  JJonpatmeni,  578. 

Actions  bo  construe  wills,  see  WiLLS,  8  d  (4). 

Actions  to  establish  trusts,  see  Trusts  and 
Tbustees,  la  (4). 

Allowance  of  costs  on  motion  for  new  trial, 
see  New  Trial,  5. 

Condemnation  proceedings,,  see  Eminent  Do- 
main, 9  n. 

Contempt  proceedings,  see  Contempt,  3  g. 

Costs  on  appeal,  see  Appeal  and  Erbob,  19. 

Part  of  fine  imposed,  see  Fines,  1  c. 

Review  of  orders  relating  to  costs,  see 
Appeal,  and  Error,  4  h. 

1.  Power   to   Award. 

In  habeas  corpus  proceeding.  —  In  an 

application  for  dischaige  upon  habeas  corpus 
of  a  person  convicted  of  violating  an  Ontario 
statute,  the  high  court  of  justice  has,  under 
the  Ontai'io  Judicature  Act,  power  to  award 
costs,  such  power  not  being  interfered  with 
by  section  191  of  the  act.  Rex  v.  Leach 
(Can.),  14-580. 

Ifecessity  of  statutory  antbority.  -^ 
The  allowance  of  costs  is  a  matter  dependent 
wholly  on  the  statute,  and  where  there  is 
no  statute  authorizing  it  no  costs  can  be 
allowed.  Schmelzel  v.  Board  of  Countv 
Com'rs   (Idaho),  17-1226. 

Costs  in  eciuity.  —  In  equity  costs  are  in 
the  discretion  of  the  chancellor,  and  in  the 
absence  of  a  clear  abuse  of  discretion  his  de- 
cree as  to  costs  will  not  be  disturbed  on 
appeal.  Matheson  v.  Rogers  (S.  Car.),  19- 
1066, 

2.  Who  Entitled  to  Costs. 

Prevailing  party.  —  Under  the  "Utah 
statutes,  in  an  action  to  recover  personal 
property,  a  court  has  no  discretion  to  appor- 
tion the  costs,  but  must  allow  them  as  a 
matter  of  course  to  the  prevailing  party. 
Freed  Furniture,  etc.,  Co.  v.  Sorensen 
<rtah),  3-634. 

To  whom  costs  properly  allowed  as  the 
prevailing  party,  under  the  Utah  statutes, 
in  an  action  to  recover  personal  property. 
Freed  Furniture,  etc.,  Co,  r,  Sorensen 
(Utah),  3-634, 
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Plaintiff  ancoessfnl  in  part.  —  Where 
in  an  action  to  recover  personal  property 
the  plaintiff  recovers  a,  part  only  of  the 
chattels  sued  for,  a  direction,  not  prejudicial 
to  the  defendant,  that  each  party  pay  his 
own  costs,  is  not  reversible  error.  Freed 
Furniture,  etc.,  Co.  v.  Sorensen  (Utah),  3- 
634. 

Apportionment  betireen  parties.  —  In 
a  suit  in  equity  involving  the  title  to  per- 
sonal property,  wherein  the  court  appoints  a 
receiver  to  sell  the  property,  where  there  are 
three  deferdacts,  one  of  whom  claims  four- 
fifths  of  thi>  property,  the  other  two  claiming 
one-fiftl  jointly  and  the  court  decrees  that 
the  plaintiff  is  entitled  to  the  property  and 
that  the  three  defendants  shall  pay  the  ordi- 
nary costs,  reserving  judgment  as  to  the  ex- 
traordinary costs,  a  subsequent  decree  award- 
ing all  the  extraordinary  costs  against  the 
defendant  claiming  four-fifths  of  the  prop- 
erty will  not  be  disturbed  on  appeal,  in  the 
absence  of  a  showing  that  the  two  decrees, 
when  taken  together,  require  such  defendant 
to  pay  more  than  four-fifths  of  the  total  costs. 
Nutter  V.  Brown   (W.  Va.),  6-94. 

3.  Who   Liable  for   Costs. 

The  state.  —  Costs  cannot  be  awarded 
against  the  state  in  civil  actions,  in  the 
absence  of  express  statutory  authority. 
State  V.  Williams  (Md.),  4-970. 

A  state  is  never  liable  for  costs,  unless  it 
is  made  so  by  statute.  Deneen  v.  Unverzagt 
(111.),  8-396. 

State  officers.  —  The  dismissal  of  a  bill 
brought  by  the  state  officers  in  their  ofiicial 
capacity  should  be  without  costs,  as  costs 
are  not  taxable  against  the  state.  State 
Board  of  Health  v.  St.  Johnsbury  (Vt.),  18- 
496. 

State  oominission.  —  A  provision  in  a 
state  constitution  that  the  state  shall  never 
be  made  a  party  defendant  in  any  court  of 
law  or  equity  does  not  operate  to  prevent 
the  taxation  under  a  statute  of  costs  against 
a  state  commission  upon  its  abandonment  of 
eminent  domain  proceedings.  Deneen  v.  Un- 
verzagt  (111.),  8-396. 

Under  the  Illinois  statutes,  where  an  emi- 
nent domain  proceeding  brought  by  a  state 
commission  is  abandoned  by  it,  the  court 
may  tax  costs  against  the  commission.  De- 
neen V.  Unverzagt   (111.),  8-396. 

4.  Costs  on  Appeal. 

Where   judgment   is   reversed.  —  The 

securing,  on  appeal,  of  a  reversal  and  a  new 
trial  for  the  erroneous  refusal  of  the  trial 
judge  to  grant  requested  instructions  is  not 
a  "  recovery "  within  the  meaning  of  a 
statute  providing  that  costs  shall  be  allowed 
to  the  plaintiff  as  of  course  upon  a  recovery. 
Williams  v.  Hughes  (N.  Car.),  4-77. 

Costs  of  trial  court.  —  A  statute  pro- 
viding that  if  an  appellant  recovers  judgment 
in  the  appellate  court  he  shall  be  allowed 
the  costs  of  that  court  and  such  costs  as  he 
should  have  recovered  in  the  trial  court  does 
not  entitle  an  appellant  who   secures   a  re- 
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versal  for  error  and  a  new  trial,  but  not  a 
judgment  on  the  merits,  to  the  costs  of  the 
new  trial.  Williams  v.  Hughes  (N.  Car.), 
4-77. 

Where  the  unsuccessful  party  to  an  action, 
after  securing  a  reversal  and  a  new  trial  on 
appeal,  is  successful  on  the  new  trial,  the 
costs  of  the  first  trial  as  well  as  of  the  second 
one  should  be  taxed  against  the  opposing 
party.    Westfall  v.  Wait  (Ind.),  6-788. 

Where  the  unsuccessful  party  to  an  action 
after  securing  a  reversal  for  error  and  a  new 
trial  on  appeal,  and  having  the  costs  of  the 
appellate  court  taxed  against  the  appellee,  is 
unsuccessful  on  the  new  trial,  the  costs  of 
the  trial  court  on  the  first  trial  as  well  as 
on  the  second  should  be  taxed  against  him, 
Williams  v.  Hughes   (N.  Car.),  4-77. 

Matters  not  properly  in  transcript.  — 
Where  a  case  was  dismissed  on  demurrer, 
and  the  bill  of  exceptions  to  such  ruling  did 
not  specify  the  answers  of  the  defendants, 
and  they  were  not  directed  to  be  sent  to  this 
court,  but  were  voluntarily  included  by  the 
clerk  of  the  trial  court  in  the  transcript  of 
the  record,  the  cost  taxed  will  not  include 
the  making  of  the  transcript  of  such  an- 
swers. Riley  v.  Wrightsville,  etc.,  R.  Co. 
(Ga.),  18-208. 

5.  Costs  Out  op  Fund. 

On  interpleader.  —  On  an  interpleader 
respecting  a  sum  of  money  in  the  hands  of 
the  plaintiff,  occasioned  by  the  fault  of  one 
defendant,  costs  out  of  the  fund  should  be 
decreed  to  the  plaintiff,  and  the  defendant 
who  is  not  in  fault  is  entitled  to  a  decree 
against  the  other  defendant  for  the  costs  so 
taken  out  of  the  fund  as  well  as  for  his  own 
costs.  Swiger  v.  Hayman  (W.  Va.),  3- 
1030. 

6.  Motion  Costs. 

West    Virginia    statute.  —  The    West 

Virginia  statute  empowering  the  court  to 
give  or  withhold,  in  its  discretion,  costs  on 
any  motion,  other  than  a  motion  for  a  judg- 
ment for  money,  authorizes  judgment  for 
costs  incident  to  a  motion  to  dismiss  for 
want  of  jurisdiction,  but  not  for  costs  of 
the  suit.  Bice  v.  Boothsville  Telephone  Co. 
(W.  Va.),  13-1046. 

7.  Extra  Allowance. 

When  proper.  —  An  extra  allowance  is 
properly  made  to  the  successful  defendant 
in  an  action  to  recover  a  penalty  of  more 
than  one  million  dollars,  in  spite  of  a  stipu- 
lation reducing  the  amount  claimed  to  a 
small  sum  before  the  trial.  State  v.  Boot- 
man  (N.  Y.),  2-226. 

8.  What  Recoverable  as  Costs. 

Compensation  of  receiver.  —  In  a  suit 
in  equity  involving  the  title  to  personal 
property,  where  a  receiver  has  been  appointed 
to  take  charge  of  and  sell  the  property,  it  is 
proper  to  award  as  costs  to  the  successful 
party  the  sums  retained  from  the  fund  by 
the   receiver  for   hia   compensation   an<^   jit- 
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torney's  fees,  notwithstanding  an  irregularity 
in  the  appointment  of  the  receiver,  where  the 
irregularity  has  been  waived  by  the  unsne- 
cessful  parties.  Nutter  v.  Brown  (W.  Va.), 
6-94. 

Attorney's  fee*.  —  The  Oklahoma  stat- 
ute providing  for  the  recovery  by  the  plain- 
tiff, in  an  action  for  personal  services  ren- 
dei-ed  by  a  laborer,  clerk,  servant,  nurse  or 
other  person,  of  an  attorney's  fee  not  to  ex- 
ceed fifteen  dollars,  to  be  fixed  by  the  court, 
is  in  conflict  with  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States,  in 
that  it  denies  to  the  defendant  the  equal  pro- 
tection of  the  laws,  and  is,  therefore,  void. 
Chicago,  etc.,  R.  Co.  v.  Mashore  (Okla.),  17- 
277. 

The  Florida  statute  providing  for  the  pay- 
ment of  the  costs  and  charges,  rneluding  at- 
torney's fees,  arising  from  a  suit  for  parti- 
tion, does  not  authorize  the  allowance  of  at- 
torney's fees  to  a  complainant  who,  though 
an  attorney  at  law,  conducts  the  proceed- 
ings in  person  and  is  not  represented  by  an 
attorney.  Girtman  i'.  Starbuck  (Fla. ),  5- 
833. 

Expense  of  proonring  replevin  bond. 
—  The  premium  paid  to  a  surety  company 
for  a  replevin  bond  is  not  taxable  as  a,  dis- 
bursement "  necessarily  incurred  in  the 
action  "  within  the  California  statute  { Code 
Civ.  Proc,  §  1033),  because  both  the  ri^t 
to  take  possession  of  the  property  on  giving 
bond,  and  the  right  to  give  the  bond  of  a 
surety  company  are  mere  privileges  and  not 
necessities.  Williams  r.  Atchison,  etc.,  R. 
Co.   (Cal.),  18-1260. 

Witness  fees.  —  The  mileage  of  a  wit- 
ness who  attends  personally  under  a  subpoena 
may  be  taxed  as  costs,  though  he  resides  at 
such  a  distance  from  the  place  of  the  trial 
that  his  deposition  could  have  been  taken. 
Parsons  Band  Cutter,  etc.,  Co.  v.  Sclscoe 
(Iowa),  6-1015. 

The  party  in  whose  favor  a  judgment  ig 
recovered  is  entitled  to  have  costs  taxed  for 
the  mileage  of  witnesses  who  reside  in  an 
adjoining  county  and  more  than  thirty  miles 
from  the  place  of  trial,  and  who  have  at- 
tended the  trial  in  response  to  a  subpoena  or 
on  request  of  the  party  producing  the  wit- 
nesses. Anderson  v.  Ferguson-Bach  Sheep 
Co.  (Idaho),  10-395. 

The  fees  and  mileage  of  attending  wit- 
nesses, subpoenaed  in  good  faith  but  not 
called,  are  taxable  as  costs.  Parsons  Band 
Cutter,  etc.,  Co.  v.  Sclscoe  (Iowa),  6-1015. 

The  Indiana  statute  providing  that  "  if  any 
party  summon  more  than  three  witnesses  to 
prove  the  same  fact,  he  shall  pay  the  costs 
occasioned  by  the  additional  number  of  wit- 
nesses "  does  not  apply  to  lay  witnesses  in  a 
will  contest  who  detail  the  facta  and  circum- 
stances within  their  personal  knowledge  upon 
which  they  base  an  opinion  as  to  the  testa- 
tor's mental  condition,  where  the  facts  and 
circumstances  detailed  by  the  several  wit- 
nesses are  not  the  same.  Westfall  r.  Wait 
(Ind.),  6-788. 

Fees  distinenished  from  costs.  —  The 
terms  "  fees  "  and  "  costs  "  are  often  used 


interehangeaWy,  as  having  the  same  applica- 
tion; but  accurately  speaking  the  term 
"  fees  "  is  applicable  to  the  items  chargeable 
by  law  between  the  officer  and  the  party 
whom  he  serves,  while  the  term  "  costs  "has 
reference  to  the  expenses  of  litigation  as  be- 
tween litigants.  Bohart  v.  Anderson  (OHa.), 
20-142. 

9.  Taxation  and  Allowance. 

Mandamus  to  compel.  —  Under  the  Mis- 
souri statutes,  if  the  state  auditor  refuses  to 
audit,  adjiist,  and  settle  costs  in  criminal 
causes  which  have  been  properly  taxed  and 
certified  by  the  trial  judge  and  prosecuting 
attorney,  the  supreme  court  will  compel  him 
to  perform  his  duty  in  that  regard.  State 
ex  rel.  Suter  V.  Wilder   (Mo.),  7-158. 

Certification  in  criminal  case.  — 
Under  the  Missouri  statutes  the  certificate 
of  the  trial  judge  and  prosecuting  attorney 
as  to  the  taxation  of  costs  in  criminal  causes 
is  not  conclusive  upon  the  state  auditor. 
State  ex  rel.  Suter  v.  Wilder  (Mo.),  7-158. 

Where  actions  are  consolidated.  — 
Under  the  Montana  statute  providing  for 
•the  consolidation  of  actions,  when  the  order 
of  consolidation  is  made,  the  court  should  de- 
teiTnine  what  costs,  if  any,  should  be  charged 
to  either  party  in  the  original  suits,  as  all 
the  costs  in  the  consolidated  suit  accrue  only 
after  consolidation.  Handley  v.  Sprinkle 
<Mont.),  3-531. 

10.  Sectjbitt  foe  Costs. 

Waiver  of  rigbt  to.  —  Under  the  Utah 
statute,  the  defendant  in  an  action  by  a  non- 
resident plaintiff  waives  the  right  to  demand 
that  the  plaintiff  shall  give  security  for  costs, 
where,  with  knowledge  of  the  plaintiff's  non- 
residence,  he  files  an  answer  on  the  merits 
without  making  any  demand  for  security, 
especially  where  he  does  not  make  demand 
until  the  day  the  cause  is  called  for  trial, 
and,  after  making  demand,  he  proceeds  with 
the  trial  without  excepting  to  the  action  of 
the  court  ordering  the  trial  to  proceed. 
Sciutti  V.  Union  Pacific  Coal  Co.,  8-942. 

11.  Remedies  fob  Nonpayment. 

Stay  of  proceedings.  —  The   failure   of 

a  petition  to  allege  that  the  costs  in  prior 
proceedings  wherein  the  plaintiff  was  non- 
suited have  been  paid  is  not  fatal,  since  if 
such  costs  have  not  been  paid  the  defendant 
has  an  adequate  remedy  by  a  motion  to  stay 
the  proceedings  until  such  payment  is  made. 
Wetmore  v.  Crouch  (Mo.),  3-94. 


COTENANTS. 

See  Joint  Tenants  and  Tenants  in  Com- 
mon. 

COTTON  Gnr. 

Cotton  gin  as  nuisance,  see  Nuisance.  1  b. 
Prohibiting  erection   of  cotton  gins  in  city, 
see  Municipal  Corporations,  4  d   (31. 
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COtTNCIL. 

See  Municipal  Cobporations,  12. 
Control    by    city    council    of    streets,    see 
Streets  and  IIiohways,  3. 


COUNSEI.. 

See  Attorneys  at  Law. 

Arguments  of  counsel,  in  criminal  cases,  see 

Criminal  Law,  6. 
Arguments    of    counsel    in    civil    eases,    see 

Trial. 


COtTNSEIi   FEES. 

See  Attobnets'  Fees. 

COUNTERCI.AIM. 

See  Set-Off  and  Counterclaim. 

COUNTERFEITING. 

Contract  to  purchase  counterfeit  money,  see 
Contracts,  4  i. 

Evidence.  —  In  a  prosecution  for  counter- 
feiting, evidence  is  competent  to  show  that 
the  defendant's  wife  bought  a  supply  of  bond 
paper  of  a  certain  brand,  where  there  is  other 
evidence  connecting  the  defendant  with  the 
transaction.  Thompson  v.  United  States 
(U.  S.),  7-62. 

In  a  prosecution  for  counterfeiting  it  is 
competent,  for  the  purpose  of  showing  mo- 
tive, to  permit  a  witness,  with  whom  it  is 
alleged  that  the  defendant  co-operated  in 
producing  the  spurious  money,  to  testify  that 
the  defendant  said  that  he  was  an  abortion- 
ist, that  he  was  liable  to  be  detected  and  ar- 
rested, and  that  he  wanted  the  spurious 
money  in  question  to  use  as  bail  in  an 
emergency.  Thompson  ('.  United  States 
(U.  S.),  7-62. 

In  a  prosecution  for  counterfeiting  bank 
notes,  where  a  witness  identifies  a  spurious 
note  as  the  one  passed  to  her  by  a  person 
whose  name  she  did  not  at  the  time  know 
but  has  since  learned  and  whom  she  identifies 
as  a  person  in  court,  the  error,  if  any,  in 
permitting  her  to  state  the  name  of  such 
person  is  harmless  to  the  defendant,  if  there 
is  no  issue  or  dispute  as  to  the  name  testi- 
fied to  and  it  is  in  fact  the  name  of  the 
person  who  passed  the  note.  Thompson  v. 
United  States    (U.  S.),  7-62. 

Whether  certain  paper  is  bond  paper. 
—  In  a  prosecution  for  counterfeiting;,  a  wit- 
ness called  to  identify  the  paper  of  one  of 
the  spurious  notes  as  bond  paper  of  a  certain 
brand,  who  does  not  undertake  to  testify  as 
an  expert,  may  identify  it  by  certain  marks. 
Thompson  v.  United  States  (U.  S.),  7-62. 

COUNTIES. 

1.  Cbeation.  579. 

2.  Powebs,  580, 


3.  Liabilities,  580. 

4.  Actions  against  Counties,  581. 

5.  County  Commisbionbrs,  581. 

a.  Powers,  581. 

b.  Validity    of    meetings    and    pro- 

ceedings, 581. 

6.  County  Seat,  582. 

Appointment    of    county    boards    by    circuit 

judge,  see  Judges,  3  b. 
Assessments     against     county     property     for 

local     improvements,     see     Special    or 

I/OCAL  Assessments,  3. 
Competency   of   taxpayer   as   juror  in  action 

against  county,  see  Jury,  5  c. 
Compromise   between  county   and   delinquent 

taxpayer,  see  Compromise  and  Settle- 
ment. 
Effect  of  judgment  as  creating  lien  against 

county  property,  see  Judgments,  5  b. 
Liability   for   witness   fees   in   criminal    pro- 
ceedings, see  Witnesses,  1  d  (2). 
Liability  of  city  for  injuries  caused  by  im- 
provements     made      by      county,      see 

Streets  and  Highways,  4. 
Liability  of  county  to  garnishment,  see  Gar 

nishment,  2. 
Limitation  of  action  on  railroad  aid  bonds 

see  Limitation  of  Actions,  3. 
Location  of  boundary  line,  see  Boundaries 

4. 
Power   of   legislature   to   appoint   county   of 

fleers,  see  Public  Officers,  3  a  ( 1 ) . 
Power  to  offer  reward  for  arrest  of  criminals 

see  Ebwabds. 
Retrospective   laws   as   applicable   to   county 

see  Constitutional  Law,  14. 
Right  of  county  holding  claim  for  taxes  to 

enjoin  waste,  see  Waste. 
Right  of  county  to  enjoin  nuisance,  see  Nuis- 
ance, 6  b   (2). 
Right    to    plead    statute    of    limitations,    see 

Limitation  of  Actions,  6  a   ( 1 ) . 
Special  limitation  of  actions  against  counties 

for  personal  injuries,  see  Limitation  of 

Actions,    3. 
Validity   of   conveyance   of   county   property 

executed   by   county   clerk,    see   Deeds, 

2  f. 
Venue  of  prosecution  as  affected  by  division 

of  county  after  admission  of  crime,  see 

Venue,  2  b. 

1.  Creation. 

Constitutionality     of     statute.  — ■  The 

Mississippi  statute  creating  a  new  county  out 
of  the  territory  of  two  old  counties  is  not 
rendered  unconstitutional  by  the  fact  that 
certain  justices  of  the  peace  and  members 
of  the  board  of  supervisors  of  the  old  counties 
are  taken  out  of  the  county  for  which  they 
were  elected  and  placed  in  a  different  county; 
nor  is  the  statute  unconstitutional  as  de- 
priving the  old  counties  of  legal  boards  of 
supervisors,  or  as  violating  the  prohibition 
of  the  state  constitution  against  special  or 
local  legislation.  Conner  v.  Gray  (Miss.), 
9-120. 

Apportionment    of    debts    by    subse- 
quent legislation.  —  Where    territory    is 
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detached  from  a  debtor  county  and  attached 
to  another  county  without  apportionment  of 
the  debt,  such  apportionment  may  be  made 
by  a  subsequent  act  of  the  legislature.  Culli- 
nan  County  v.  Blount  County  (Ala.),  18- 
322. 

2.   POWEES. 

To  make  ordinances.  —  A  state  or  ter- 
ritorial legislature  may  delegate  to  county 
boards  of  supervisors  power  to  make  ordi- 
nances relating  to  certain  matters  of  local 
concern,  in  the  same  manner  that  it  may  dele- 
gate such  power  to  ordinary  municipal  cor- 
porations. Territory  ex  rel.  Oahu  v.  Whitney 
(Hawaii),  7-737. 

Under  a  statute  authorizing  the  board  of 
supervisors  of  a  county  to  enact  ordinances, 
an  ordinance  actually  passed  by  the  board  is 
not  invalidated  by  the  fact  that  its  enacting 
clause  is  invalid  as  purporting  to  show  the 
passage  of  the  ordinance  by  the  people  of 
the  county  instead  of  by  the  board.  Terri- 
torv  ex  rel.  Oahu  v.  Whitney  (Hawaii),  7- 
737. 

Conflict  betireen  ordinance  and  stat- 
ate.  —  A  county  ordinance,  regulating  the 
erection  of  awnings  within  certain  limits,  en- 
acted ujider  the  delegated  power  of  the  county 
to  make  local  police,  sanitary,  and  other 
regulations  not  in  conflict  with  the  laws  of 
the  territory  of  Hawaii,  is  void  where  the 
subject  of  the  ordinance  is  covered  by  a  terri- 
torial statute.  Territory  v.  McCandless 
(Hawaii),  13-795. 

To  contract  for  searcli  for  omitted 
property.  —  A  county  has  no  power  to  enter 
into  a  contract  with  a  private  individual  to 
search  for  omitted  and  unassessed  taxable 
property.  Stevens  v.  Henry  County  (111.), 
4-136. 

Appropriation  of  money.  —  Under  the 
Indiana  statute  authorizing  county  councils 
to  appropriate  money  by  ordinance,  an  at- 
tempted appropriation  by  a  mere  motion, 
resolution,  or  order  is  ineffectual  and  invalid. 
State  ex  rel.  Davis  v.  Board  of  Com'rs  (Ind.), 
6-468. 

Employment  of  third  person  to  per- 
form duties  of  officer.  —  A  contract  with 
a  county  for  the  performance  by  a  third 
person  of  duties  which  are  imposed  by  law 
on  a  public  oflScer  is  void  as  against  public 
policy.     State  v.  Goldthwait   (Ind.),  19-737. 

3.  Liabilities. 

No  liability  in  absence  of  statute.  — 

A  county  being  a  creature  of  statute,  it  can- 
not incur  liability  except  under  authority 
conferred  expressly  by  statute  or  arising  by 
clear  implication  from  some  other  statutory 
power  expressly  given.  National  Bank  v. 
Duval  County   (Fla.),  3-457. 

Appropriation  as  condition  prece- 
dent. —  Although  a,  judgment  may  be  ren- 
dered against  a  county  on  a  valid  claim  in 
advance  of  an  appropriation  made  for  the 
payment  thereof,  still  the  cause  of  action 
must  not  be  founded  upon  any  contract  or 
order  of  the  court  made  since  the  taking 
effect    of    the   county   reform    law,     Board 


of  Commissioners  v.  McGregor  (Ind.),  17- 
333. 

The  necessity  of  an  appropriation  to  pay 
a  debt  to  become  due  from  a,  county  under  a 
contract  is  not  dispensed  with  by  the  fact 
that  the  contract  provides  for  the  payment 
of  a  percentage  on  an  indeterminate  amount. 
Appropriations  are  not  required  to  be  exact 
as  to  the  amount  needed,  but  are  to  be  based 
on  estimates  made  according  to  the  best 
judgment  of  the  proper  officers.  State  v. 
Goldthait    (Ind.),    19-737. 

No  liability  in  excess  of  appropria- 
tion. —  Under  the  Indiana  statute,  a  con- 
tract made  for  a  county  by  its  board  of  com- 
missioners is  void  if  it  involves  the  payment 
of  money  in  excess  of  the  amount  which  has 
been  appropriated  by  the  county  council  for 
the  purpose  of  the  obligation  attempted  to  be 
incurred.  State  ex  rel.  Davis  v.  Board  of 
Com'rs    (Ind.),   6-468. 

Maintenance  of  militia.  —  The  militia 
being  an  arm  of  the  state  government,  a  par- 
ticular county  cannot  be  required  to  impose 
taxes  for  its  maintenance.  State  ex  rel. 
Milton  V.  Dickenson   (Fla.),  1-122. 

The  statute  requiring  the  board  of  county 
commissioners  to  provide  an  armory  for  the 
militia  is  unconstitutional.  State  ex  rel.  MU- 
ton  V.  Dickenson  (Fla.),  1-122. 

Interest  on  county  warrants.  —  In  the 
absence  of  statute  or  a  valid  agreement  there- 
for, county  warrants  do  not  bear  interest 
even  after  demand  and  refusal  to  pay  them 
for  want  of  funds.  National  Bank  v.  Duval 
County   (Fla.),  3-457. 

The  commissioners  of  a  county  have  no 
power  to  enter  into  an  agreement  whereby 
the  latter  undertakes  to  cash  outstanding 
warrants  and  the  commissioners  agree  to  pay 
the  bank  interest  on  the  sum  so  used,  and 
the  county  is  not  liable  to  pay  interest  under 
such  an  agreement.  National  Bank  v.  Duval 
County   (Fla.),  3-457. 

Orders  issued  to  fictitious  persons.  — 
A  bank  which  purchases  nonnegotiable  orders 
or  drafts  upon  a  county  treasurer  payable  to 
fictitious  persons  and  by  them  apparently  as- 
signed to  it,  acquires  no  greater  right  to 
them  than  its  assignors  had,  and  by  col- 
lecting the  amount  of  the  orders  from  the 
county  becomes  liable  to  the  county  for  the 
money  so  received.  National  Surety  Co.  v. 
State  Savings  Bank   (U.  S.),  13-421. 

Void  contracts.  —  The  taxpayers  of  a 
county  may  enjoin  the  county  board  of  com- 
missioners from  making  a  contract  which 
will  be  void  as  involving  the  payment  of 
money  not  appropriated  for  the  purpose  in 
the  manner  prescribed  by  law.  State  ex  rel. 
Davis  V.  Board  of  Commissioners  (Ind.),  6- 
468. 

A  private  citizen  and  taxpayer  may  enjoin 
the  enforcement  of  a  void  contract  made  by 
the  county  in  which  he  resides,  which,  if  car- 
ried out,  would  affect  the  rights  of  the  tax- 
payers generally.  Stevens  v.  Henry  County 
(111.),  4U136. 

Regulation  by  legislature.  —  Section 
27  of  the  county  reform  law  (Acts  1899,  p. 
343,  6944  Burns  1908),  which  provides  that 
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no  court  shall  have  power  to  bind  a  county 
by  any  contract  or  agreement,  or  in  any  other 
way,  except  by  judgment,  to  any  extent  be- 
yond the  amount  of  money  at  the  time  already 
appropriated  by  ordinance  for  the  support  of 
such  court,  and  for  the  purpose  for  which 
such  obligation  is  attempted  to  be  incurred, 
does  not  invade  the  inherent  powers  of  courts, 
but  provides  reasonable  limitations  upon  the 
exercise  of  an  implied  discretionary  authority 
by  submitting  to  a  representative  body  of 
voters  and  taxpayers  the  question  of  deter- 
mining to  what  extent,  if  any,  the  state  shall 
be  aided  in  prosecuting  criminal  offenses  oc- 
curring within  their  county.  The  right  of 
the  legislature  to  impose  restrictions  upon 
the  amount  of  money  which  may  be  expended 
for  the  employment  of  counsel  to  aid  prose- 
cuting attorneys,  or  to  defend  criminal  pau- 
pers, can  hardly  be  questioned.  Board  of 
Commissioners  !'.  McGregor  (Ind.),  17-333. 

Railroad  aid  bonds.  —  That  county 
railroad  aid  bonds,  due  in  thirty  years,  give 
the  county  the  option  to  pay  at  the  expira- 
tion of  ten  years,  does  not  affect  the  right 
of  a  holder  four  years  after  the  expiration 
of  the  thirty-year  period  to  collect  his  con- 
tinuing interest,  where  no  notice  of  the  elec- 
tion of  the  county  to  exercise  its  option  is 
brought  home  to  the  holder  of  the  bonds. 
Berkey  v.  Board  of  Com'rs  (Colo.),  20-1109. 

4.  Actions  Against  Cottnties. 

Tenne.  —  The  Alabama  statute  (Loc. 
Acts  1907,  p.  290)  authorizing  B.  county  to 
sue  C.  county  "  in  any  of  the  courts  of  this 
state  "  for  half  the  cost  of  building  a  bridge 
over  a  stream  between  the  two  counties  was 
not  intended  to  change  the  rule  that  suits 
against  a  county  must  be  brought  in  the 
courts  of  the  defendant  county.  CuUinan 
County  V.  Blount  County  (Ala.),  18-322. 

Allegation  tbat  appropriation  has 
been  made.  —  In  an  action  by  an  attorney 
against  a  county  to  recover  for  services  ren- 
dered by  the  plaintiff  in  the  prosecution  of  a 
criminal  action,  pursuant  to  an  appointment 
or  designation  by  the  circuit  court,  a  com- 
plaint which  fails  to  allege  that  an  appro- 
priation had  been  made  by  the  county  council 
for  the  employment  of  counsel  to  assist  in 
the  prosecution  of  criminal  causes,  and  re- 
mained unexpended  at  the  time  of  such  ap- 
pointment or  designation,  is  fatally  defective. 
Board  of  Com'rs  v.  McGregor  (Ind.),  17-333. 

Iiaches  as  a  defense.  —  The  defense  of 
laches  will  not  avail  to  defeat  a  suit  by  the 
taxpayers  of  a  county  to  enjoin  the  county 
board  of  commissioners  from  making  a  void 
contract  where  the  suit  has  been  brought  in 
time  to  prevent  harm  to  innocent  persons  and 
has  been  prosecuted  with  diligence.  State  ex 
rel.  Davis  v.  Board  of  Com'rs   (Ind.),  6-468. 

Recovery  measured  by  appropria- 
tion. —  In  such  an  action,  the  plaintiff's  re- 
covery cannot  exceed  the  unexpended  balance 
on  hand  at  the  time  when  the  designation  or 
appointment  is  made.  Board  of  Com'rs  v. 
McGregor   (Ind.),  17-333. 

Restraining  payment  of  warrants.  — 
A  court  has  no  jurisdiction  to  entertain  an 


action  by  taxpayers  to  restrain  the  payment 
of  county  warrants  which  have  been  trans- 
ferred by  the  original  holder  to  unknown  per- 
sons who  are  not  made  parties  to  the  action. 
State  ex  rel.  Reed  v  Gormley  (Wash.),  5- 
856. 

5.  County  Commissioners. 

a.  Powers. 
To    compromise    and   settle    claim.   — • 

Under  the  Oregon  statutes  a  board  of  county 
commissioners  has  power  to  effect  a  valid 
compromise  and  settlement  with  an  owner  of 
property  which  has  been  sold  to  tlie  county 
for  taxes,  whereby  the  certificates  issued  to 
the  county  are  relinquished  to  the  owner. 
Multnomah  County  v.  Dekum  (Oregan),  16- 
933. 

Witb  relation  to  court  house.  —  Under 
a  statute  making  it  the  duty  of  the  board  of 
commissioners  of  every  county  to  cause  a 
court  house  to  be  erected  and  furnished  when 
such  duty  has  not  already  been  performed, 
and  to  keep  such  court  house  in  repair,  the 
determination  of  the  question  whether  the 
public  interests  demand  that  a  particular 
county  court  house  shall  be  repaired  or  re- 
placed by  a  new  one  is  in  the  discretion  of  the 
county  commissioners,  and  the  courts  cannot 
interfere  with  the  exercise  of  such  discretion 
unless  it  is  clearly  shown  that  the  commis- 
sioners are  acting  fraudulently  or  corruptly 
or  in  violation  of  their  duty  as  public  of- 
ficers.   Kraus  v.  Lehman  (Ind.),  15-849. 

Source  of  contractual  poxrers.  — 
County  commissioners  have  no  contractual 
powers  implied  from  the  nature  of  their  office, 
but  only  such  as  may  be  conferred  on  them  by 
statute;  and  this  principle  is  not  affected  by 
the  fact  that  county  boards  are  by  statute 
made  corporations.  State  v.  Goldthait 
(Ind.),  19-737. 

b.  Validity  of  meetings  and  proceedings. 

Adjournment  of  meeting.  —  Where  an 
entry  made  by  the  county  auditor  showing 
that  it  was  ordered  by  the  board  of  county 
commissioners  that  it  should  meet  in  special 
session  on  a  certain  day  and  that  it  then 
adjourned  "  until  court  in  course,"  ia  subse- 
quently corrected  by  a  nunc  pro  tunc  entry 
that  the  board  adjourned  to  meet  on  the  day 
specified  in  regular  instead  of  special  session 
the  nuno  pro  tunc  entry  must  be  regarded  as 
though  it  had  been  made  at  the  proper  time. 
Kraus  v.  Lehman   (Ind.),  15 1 849. 

Continuance  of  session  of  board.  — 
Under  a  statute  which  authorizes  a  particu- 
lar session  of  the  board  of  county  commis- 
sioners to  continue  until  the  end  of  a  certain 
month  if  it  is  absolutely  required  by  the 
necessary  business  of  the  session,  the  ques- 
tion whether  such  business  requires  the  con- 
tinuance of  the  term  until  the  end  of  the 
month  is  to  be  determined  by  the  board. 
Kraus  v.  Lehman   (Ind.),  15-849. 

Validity  of  contracts  made  at  ad- 
journed meeting.  —  In  the  absence  of  a 
statute  to  the  contrary,  a  board  of  county 
commissioners  has  power  at  its  regular  ses- 
sion to  adjourn  from  day  to  day  or  to  ad- 
journ to  meet  on  a  subsequent  day  in  the 
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same  terra  until  the  business  before  it  is 
OQinpleted.  Contracts  made  at  such  an  ad- 
journed meeting  are  as  valid  as  though  they 
had  been  made  at  the  meeting  or  session  of 
which  it  is  a  continuation.  Kraus  v.  Leh- 
man   (Ind.),    15-849. 

Contract  extending  beyond  term  of 
office.  — Under  the  Montana  statute  author- 
izing the  board  of  commissioners  of  a 
county  to  contract  for  county  printing 
for  a  term  not  exceeding  two  years,  a 
board  of  commissioners  has  power  to  enter 
into  a  two  years'  contract  for  such  printing 
although  the  contract  extends  beyond  the 
term  of  office  of  the  contracting  board  and 
into  the  term  of  their  successors.  Picket 
Publishing  Co.  v.  County  Commissioners 
(Mont.),  12-986. 

A  contract  for  public  printing  entered  into 
by  a  board  of  county  oommissioners  in  pur- 
suance of  statutory  authority  is  not  contrary 
to  public  policy  because  the  contract  extends 
into  the  term  of  and  binds  the  succeeding 
board,  nor  on  the  ground  that  the  power  to 
make  such  a  contract  is  liable  to  abuse. 
Picket  Publishing  Co.  v.  County  Commission- 
ers   (Mont.),  12-986. 

Repeal    of    appropriation    ordinance. 

—  An  appropriation  made  by  an  ordinance  of 
the  county  council  at  a  regular  session  cannot 
be  repealed  by  a  resolution  of  the  council  at 
a  subsequent  special  session.  Kraus  V.  Leh- 
man  (Ind.),  15-849. 

Effect  of  invalid  appropriation.  —  The 
invalidity  of  an  additional  appropriation  for 
a  particular  purpose  made  at  a  special  ses- 
sion of  the  county  council  does  not  affect  the 
validity  of  a  contract  for  that  purpose  made 
by  the  board  of  county  commissioners  for  the 
amount  of  an  appropriation  made  by  the 
council  at  its  regular  session.  Kraus  v.  Leh- 
man  (Ind.),  15-849. 

Failure  to  comply  with  statute.  — 
The  failure  to  comply  with  the  provisions  of 
an  unconstitutional  statute  is  not  a  defense 
to  the  claim  of  an  architect  with  whom  the 
commissioners  of  a  county  have  contracted 
for  the  preparation  of  plans  and  specifica- 
tions for  the  erection  of  a  new  court  house. 
Kraus  v.  Lehman  (Ind.),  15-849. 

6.  County  Seat. 

Withdrawal  of  names  from  petition. 

—  Under  the  provision  of  the  South  Dakota 
constitution  that  whenever  a  majority  of  the 
legal  voters  of  a  county  shall  petition  the 
board  of  county  commissioners  to  change  the 
location  of  the  county  seat  the  board  shall 
submit  the  question  to  the  voters  at  the  next 
general  election,  the  signers  of  such  a  peti- 
tion have  the  right  to  withdraw  their  names 
before  final  action  has  been  taken  thereon, 
and  withdravTO  names  cannot  be  counted  to 
make  up  the  requisite  number  of  votes.  State 
ex  rel.  Andrews  v.  Boyden  (S.  Dak.),  15- 
1122. 

COUNTING  VOTES. 

See  Elections,  7  e. 


COUNTS. 

See  Indictments  and  Intobmations;  Pi.eab- 

ING. 


COUNTY  JUDGE. 


See  Judges. 


COUPI.ING  CARS. 

Liability  for  defective  car  coupler,  see  Mas- 
ter AND  Sehvant,  3  c  (1). 

Statutory  requirement  of  automatic  couplers, 
see  Masteb  and  Servant,  3  e  (2). 


COUPONS. 

Operation  of  statute  of  limitations  as  to 
coupons,  see  Limitation  of  Actions, 
7. 

COURSE  AND  DISTANCE. 

See  BouNDAEiES,  1. 

Description  of  property  in  deed,  see  Deeds,  I 
a. 

COURT   HOUSE. 

Powers  of  county  commissioners,  see  Coun- 
ties, 5  a. 


COURT   RTTZ.es. 

Regulations    as    to    default    judgments,    see 
Judgments,  16. 


COURTS. 

1.  Oeganization,  583. 

2.  Jurisdiction  and  Powers,  683. 

».  In  general,  583. 

b.  Federal  courts,  584. 

(1)  In  general,  584. 

(2)  Violation    of    federal    stat- 

utes, 586. 

(3)  Diverse  citizenship,  586. 

(4)  Constitutional       questions, 

586. 

(5)  Amount      in      controversy, 

587. 

c.  State  courts,  587. 

(1)  In  general,  587. 

(2)  Probate  courts,  588. 

3.  Place  of  Holding,  588. 

4.  Time  of  Opening,  588. 

5.  Teems,  589. 

6.  Rules,  589. 

7.  Decisions,  589. 

a.  In  general,  589. 

b.  Requests  to  find,  590. 

8.  Court  Officebs,  590. 


COURTS. 
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See  Jxro<SES. 

Ansillary  jurisdiction  gf  courts,  see  Hkaltb, 

Appellate  jurisdiction  of  federal  courts,  see 

Appeal  and  Ebboe,  3  c. 
Application  of  state  statutes  of  limitations 

in   federal   courts,   see   Limitation   of 

Actions,  2  b. 
Attorney  »t  law  as  officer  of  court,  see  At- 

TOBNEYS  AT  Law. 

Contempt  of  court,  see  CoNTiiMPT. 

Expression  of  subject  in  title  of  act  regulat- 
ing holding  of  courts,  see  Statutes, 
3  b. 

Federal  courts  following  state  decision,  see 
Eminent  Domain,  4  b. 

Federal  courts  following  state  practiwi  see 
PlEADING,   11   a. 

Functions  of  court  in  construction  of  stat- 
utes, see  Statutes,  4  a. 

laquiry  into  legality  of  court,  see  Habeas 
CoBPUS,  6  a. 

Interference  with  powers  and  prerogatives 
of  legislature,  see  States,  3. 

Judicial  control  of  state  officers,  see  States, 
2  b. 

Judicial  functions  conferred  on  nonjudicial 
bodies,  see  Constitutional  Law,  21, 

Jurisdiction  as  to  juvenile  offenders,  see  In- 
fants, 4  c. 

Jurisdiction  in  partition  procedings,  see  Pab- 

TITION,  2  a. 

Jurisdiction  in  prosecution  for  violating 
liquor  laws,  see  Intoxicating  Liquors, 
6  b. 

Jurisdiction  of  civil  courts  to  review  pro- 
ceedings of  Bcclesiastioal  courts,  see  Re- 
ligious Societies. 

Jurisdiction  of  crimes,  see  Cbiminal  Law,  6. 

Jurisdiction  of  federal  courts  in  prosecution 
for  perjury  in  state  court,  see  Pebjuby, 
5. 

Jurisdiction  of  federal  courts  to  construe 
wills,  see  Wills,  8  b  ( 1 ) . 

Jurisdiction  of  federal  courts  to  enjoin  pro- 
ceedings in  state  courts,  see  Injunc- 
tions, 2  d  (4) ;  Judgments,  13. 

Jurisdiction  of  federal  courts  to  issue  habeas 
corpus,  see  Habeas  Corpus,  7. 

Jurisdiction  of  state  courts  in  actions  against 
foreign  consuls,  see  Foreign  Consuls. 

Jurisdiction  of  state  courts  in  actions  by  and 
against  receivers  of  national  banks,  see 
Banks  and  Banking,  9  e. 

Jurisdiction  of  state  courts  in  actions  relat- 
ing to  patents,  see  Patents,  g.. 

Jurisdiction  of  state  courts  in  naturalization 
proceedings,  see  Natubalization. 

Jurisdiction  of  state  court  to  annul  discharge 
in  bankruptcy,  see  Bankbuptcy,    15. 

Jurisdiction  of  state  courts  to  control  receiv- 
er appoipted  by  federal  coujt,  see  Re- 
ceivers, 4. 

Jurisdiction  of  state  court  to  emoin  proceed- 
ing in  federal  court,  see  Injunciions, 
2e  (1). 

Jurisdiction  of  state  courts  to  issue  writ  of 
mandamus,  see  Mandamus,  3  a. 

Jurisdiction  of  state  courts  undey  interstate 
commerce  act,  see  Interstate  Com- 
merce, ."5. 


Jurisdiction  to  award  alimony,  see  Aumony 

and  Suit  Money,  2. 
Jurisdiction  to  issue  writs  of  haims  corpus, 

see  Habeas  Coepus,  3. 
Local  jiirisdiction,  see  Venuh,  2. 
Officers  of  courts,  see  Attorneys  at  Law; 

Clerks  of  Coubts;  Judges;  Masters 

IN    Chancery;     Sheriffs    and    Con- 
stables. 
Opinion  of  court  as  evidence  of  facts  recited, 

see  Evidence,  9  a. 
Ousting   jurisdiction,    see   Abbitbation    and 

Award,  1. 
Pleading  jurisdictional  facts,  see  Pleading, 

3  h. 
Power  of  Congress  to  confer  jurisdiction  on 

state  courts,  see  States,  4. 
Power    to    control    discretion    of    appointing 

boards  and  oflBcers,  see  Public  Qfficebs, 

3  a  (1). 
Power  to  punish  for  contempt,  see  Contempt, 

2. 
Probate  jurisdiction,  see  Wills,  7  b. 
Removal  of  cause  from  state  court  to  federal 

court,  see  Removal  of  Causes. 
Restraining   exercise   of   unauthorized   jnria- 

diction,  see  Peohibition,  1. 
Rules  of  appellate  courts,  see  Appeal  and 

Ebbob,  3  e. 
Rules  of  court  regulating  default  judgments, 

see  Jubgments,  16. 
Status  of  court  as  affecting  doctrine  of  stctre 

decisis,  see  Stabe  Itecisis,  3. 
Territorial  courts,  see  Appeal  and  Ebbob.  3 

c  (3). 
Validity  of  judicial  proceedings  on  Sundays 

and  holidays,  see  Sundays  and  Holi- 
days, 3, 

1.  Organization. 

De  facto  courts.  —  A  court  organized 
under  color  of  law  is  a  de  facto  court,  and  its 
judge  and  clerk  are  de  facto  officers,  even 
though  the  proceedings  for  its  organization 
are  in  some  respects  irregular.  State  v. 
Bailey  (Minn.),  16-338. 

2,  JuEisDicTioN  AND  Powers. 
a.  In  general, 

El^ineiits  of  jurisdiction.  —  Where  a 
court  has,  by  legal  services  or  voluntary  ap- 
pearance, acquired  jurisdiction  over  the 
parties  to  »a  action,  and  the  cause  of  action 
is  of  a  kind  triable  in  such  court,  the  court 
has  juria^ctiem  of  the  subject  of  the  action 
and  has  power  to  render  any  rightful  judg- 
ment therein.  Crutcher  v.  Block  (Okla.y 
14-1039. 

JuHsdiotion  of  subject-matter.  — 
Jurisdiction  of  the  subject-matter  is  con- 
ferred by  law,  and  cannot  be  conferred  by 
tlie  consent  of  the  parties.  Cizek  v.  Clzek 
(Neb.),  5-464. 

Amount  in  controversy.  —  In  an  action 
far  br«aoJi  of  an  entire  contract,  where  the 
amount  in  controveorsy  is  sufficiently  large  to 
confer  jurisdiction  upon  the  eourt,  jurfsdio- 
tion  is  not  lost  by  the  fact  that  recovery  is 
sought  on  several  separate  bills  at  exehange, 
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no  one  of  which  is  for  an  amount  sufficiently 
large  to  be  within  the  jurisdiction  of  the 
court.  St.  Louis  Southwestern  R.  Co.  v. 
James    (Ark.),  8-611. 

Jarlsdlction  over  nonresidents.  —  Er- 
rors and  defects  in  the  proceedings  taken  to 
obtain  jurisdiction  of  nonresidents  which  tend 
to  mislead  and  prejudice  such  nonresidents, 
are  fatal  to  the  jurisdiction  of  the  court. 
D'Autremont  v.  Anderson  Iron  Co.  (Minn.), 
15-114. 

Canse  of  action  arising  in  foreign 
jurisdiction.  —  When  a  court  may  refuse 
to  take  jurisdiction  of  an  action  based  on 
an  action  arising  in  a  foreign  jurisdiction. 
Logan  V.  Bank  of  Scotland  (Eng.),  3-1148. 

ControTersies  betiveen  members  of 
associations.  —  The  general  rule  is  that  the 
complaining  member  of  an  organization 
should  exhaust  the  remedies  provided  by  the 
laws  of  the  organization  before  applying  to 
the  courts;  but  where  those  laws  provide  no 
remedy,  and  the  organization  provides  none, 
but  meets  the  demands  therefor  with  futile 
correspondence  and  vexatious  and  unneces- 
sary delays,  it  becomes  a  question  for  the 
courts  to  determine  whether  the  member  has 
done  all  within  his  organization  that  could 
reasonably  be  expected  of  him.  Schneider  v. 
Local  Union  (La.),  7-868. 

Defects  in  pleading  as  affecting  jur- 
isdiction. —  A  court  which  has  jurisdiction 
of  the  subject-matter  and  of  the  parties  is 
not  deprived  of  jurisdiction  to  entertain  suit 
by  the  fact  that  the  complaint  is  demurrable. 
O'Brien  v.  People   (111.),  3-966. 

Objections  to  jurisdiction.  —  After  a 
final  judgment  of  conviction  in  a  criminal 
case,  the  jurisdiction  of  the  court  cannot 
be  questioned  by  an  inquiry  into  the  manner 
in  which  the  accused  was  brought  before  it. 
Rigor  V.  State  (Md.),  4-719. 

Where  it  is  sought  to  prohibit  the  trial 
of  an  action  on  the  ground  that  the  court 
has  no  jurisdiction  thereof,  and  that  the 
petitioner,  if  compelled  to  go  to  trial,  would 
be  subjected  to  unnecessary  costs  and  ex- 
penses, it  is  not  a  sufficient  answer  to  the 
latter  allegation  that  the  petitioner  would 
have  a,  remedy  by  appeal,  when  much  the 
greater  part  of  the  expenses,  such  as  wit- 
nesses' fees,  etc.,  could  not  be  recovered  as 
legal  costs.  Ophir  Silver  Min.  Co.  v.  Superior 
Court  (Cal.),  3-340. 

Inberent  poirers  of  constitutional 
courts.  —  The  circuit  courts  of  Wisconsin 
are  created  by  the  constitution  and  do  not 
depend  solely  upon  statute  for  their  powers. 
Independent  of  statute,  such  constitutional 
courts  have  inherent  power  to  make  such 
rules  and  orders  as  may  be  necessary  prop- 
erly to  perform  their  functions.  Stevenson 
I'.  Milwaukee  County  (Wis.),  17-901. 

Poxrer  to  appoint  attorney  for  in- 
digent defendant.  —  The  appointment  by 
courts  of  attorneys  to  defend  indigent  per- 
sons accused  of  crime,  who  are  without  coun- 
sel, and  without  the  means  of  employing 
legal  assistance,  is  not,  properly  speaking, 
the  exercise  of  a  fundamental  right  or  power 
inherent  in  the  court,  but  such  authority  is 


implied  from  the  jurisdiction  and  powers  ex- 
pressly conferred,  and  functions  and  duties 
imposed,  and  the  general  statutes  and  policy 
of  the  state  providing  for  the  necessities  of 
the  poor,  which  reasonably  include  a  fair 
opportunity  to  protect  their  rights  as  liti- 
gants in  courts  of  justice.  As  the  power  to 
make  such  appointment  emanates  directly  or 
indirectly  from  the  legislature,  it  follows  that 
its  exercise  is  subject  to  the  regulation  and 
control  of  that  department.  Board  of  Com- 
missioners V.  McGregor  (Ind.),  17-333. 

Power  to  appoint  attendants.  —  When 
it  seems  necessary  to  the  judge  of  a  circuit 
court  that  an  attendant  upon  the  court,  in 
addition  to  the  sheriflF  and  his  deputies, 
should  be  appointed,  it  is  his  right  to  make 
the  appointment,  for  such  time  as  the  neces- 
sity exists.  The  statute  requiring  the  sheriff 
to  attend  upon  the  circuit  court  during  its 
session  and  file  a  list  of  his  deputies,  not 
exceeding  three,  does  not  deprive  the  court 
of  power  to  appoint  such  additional  attend- 
ants in  cases  of  necessity.  Whether  the 
necessity  exists,  must  be  determined  by  the 
judge  of  the  court  in  which  the  appointment 
is  made.  Stevenson  v.  Milwaukee  County 
(Wis.),  17-901. 

The  fees  payable  to  additional  attendants 
appointed  by  the  circuit  court  in  cases  of 
necessity  are  the  same  as  the  per  diem  al- 
lowed deputy  sheriffs  for  the  time  expended 
during  the  sessions  of  the  court,  and  can  be 
recovered  only  in  the  manner  provided  by 
the  statutes,  namely,  by  certification  in  the 
same  manner  as  fees  of  jurors  are  paid. 
Stevenson  v.  Milwaukee  County  (Wis.),  17- 
901. 

Foiirer  of  courts  to  amend  records.  — 
District  courts  in  Oklahoma  have  the  power, 
while  a  case  is  pending  and  before  final  judg- 
ment, to  correct  and  amend  the  record  or 
any  order  or  proceeding  had  in  such  cases, 
to  conform  to  the  facts,  by  a  nunc  pro  tunc 
order,  and  are  not  confined  to  any  one  class 
of  evidence,  but  may  proceed  on  satisfactory 
evidence.     Clark  v.  Bank   (Okla.),  2-219; 

Constitutionality  of  statute  confer- 
ring discretionary  pollers.  —  A  statute 
providing  that  a  court  of  equity  may  em- 
power a  married  woman  to  convey  her  real 
estate  by  separate  deed  is  unconstitutional 
as  depriving  the  husband  of  property  with- 
out due  process  of  law,  the  exercise  of  the 
power  conferred  upon  the  court  being  left 
to  its  arbitrary  and  unregulated  will.  Hub- 
bard V.  Hubbard   (Vt.),  2-315. 

b.  Federal  courts. 
(1)   In  general. 

Duty  to  assume  jurisdiction.  '—  Where 
the  parties  are  citizens  of  different  states  or 
where  a  question  is  involved  which  by  law 
brings  the  case  within  the  jurisdiction  of  a 
federal  court,  it  is  the  duty  of  such  court, 
when  properly  appealed  to,  to  assume  juris- 
diction, and  the  right  of  the  plaintfS  to 
choose  such  court  cannot  be  properly  denied. 
Willcox  V.  Consolidated  Gas  Co.  (U.  S.),  15- 
1034. 
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Fresninption     as     to     jurisdiction.  — 

While  the  jurisdiction  of  the  national  courts 
is  limited,  their  judgments,  unlike  those  of 
inferior  courts,  possess  every  attribute  of 
finality  and  estoppel  appertaining  to  judg- 
ments of  courts  of  general  jurisdiction,  and 
the  absence  from  their  records  of  all  appear- 
ance of  jurisdictional  facts  is  immaterial. 
In  re  First  National  Bank  (U.  S.),  11-355. 

Ezolnsive  jurisdiction.  —  A  federal 
court  having  first  obtained  jurisdiction  to 
enjoin  the  enforcement  of  a  state  statute  fix- 
ing freight  and  passenger  rates  and  alleged 
to  be  unconstitutional  because  fixing  the 
rates  so  low  as  to  operate  as  a  taking  of 
property  without  due  process  of  law,  should 
be  permitted  to  examine  and  determine  the 
controlling  o,uestion  of  the  sufficiency  of  the 
rates  established  and  render  a  conclusive 
judgment  to  the  exclusion  of  all  other  courts. 
In  re  Young   (U.  S.),  14-764. 

Enforcement  of  rigbts  under  state 
statutes.  —  Rights  created  and  remedies 
provided  by  state  statutes  may  be  enforced 
and  administered  in  the  federal  courts  either 
at  law,  in  equity,  or  in  admiralty,  as  the 
nature  of  the  rights  and  remedies  may  re- 
quire, where  the  citizenship  of  the  parties 
and  the  amounts  involved  bring  the  actions 
within  the  provisions  of  the  Constitution  and 
the  Acts  of  Congress.  Harrison  v.  Reming- 
ton Paper  Co.   (U.  S.),  5-314. 

Conclusiveness  of  adjudications.  — 
The  rule  laid  down  by  the  supreme  court  of 
the  United  States,  that,  at  common  law,  a 
court  has  no  power  to  compel  the  plaintiff  in 
an  action  for  personal  injuries  to  submit  to 
a  physical  examination  before  trial,  is  bind- 
ing upon  an  inferior  federal  court,  notwith- 
standing a  decision  to  the  contrary  by  the 
highest  court  of  the  state  in  which  the  action 
is  pending.  Chicago,  etc.,  R.  Co.  v.  Kendall 
(V.  S.),  16-560 

The  decisions  of  the  courts  of  a  state  as 
to  matters  of  practice  relating  to  the  powers 
of  courts,  or  regarding  general  common-law 
rules  of  evidence,  are  not  binding  upon  the 
federal  courts  sitting  in  such  state,  but  in 
cases  of  conflict  between  such  decisions  and 
decisions  of  the  supreme  eovirt  of  the  United 
States,  the  inferior  federal  courts  must  fol- 
low the  rule  laid  down  by  the  latter.  Chi- 
cago, etc.,  R.  Co.  V.  Kendall  (U.  S.),  16-560. 

Following  federal  supreme  court  in 
construction   of   state    statute.   .—   In   a 

case  where  an  inferior  court  of  the  United 
States  is  not  bound  to  follow  the  construc- 
tion of  a  state  statute  adopted  by  the  highest 
court  of  the  state,  it  is  clearly  bound  to  foU 
low  the  construction  of  such  statute  adopted 
by  the  supreme  court  of  the  United  States, 
whether  such  construction  accords  with  that 
of  the  state  court  or  not.  Adelbert  College 
V.  Wabash  R.  Co.  (U.  S.),  17-1204. 

Construction  of  federal  statutes 
binding  on  state  courts.  —  The  decisions 
of  the  United  States  supreme  court  constru- 
ing the  federal  statutes  are  binding  upon 
the  state  courts.  McLucas  v.  St.  Joseph,  etc., 
R.  Co.  (Neb.),  2-715. 


Following  state  courts  in  oonstmc> 
tion  of  state  statutes.  —  The  construc- 
tion of  the  constitution  and  the  statutes  of 
a  state  by  the  highest  judicial  tribunal  of 
the  state  is  decisive  in  the  federal  courts, 
in  the  absence  of  any  question  of  general  or 
commercial  law  or  of  right  under  the  Fed- 
eral Constitution,  and  their  interpretatisn 
by  the  courts  of  other  states  is  immaterial. 
Harrison  V.  Remington  Paper  Co.  (U.  S. ), 
5-314. 

In  the  construction  of  the  constitution  and 
statutes  of  a  state,  the  national  courts  uni- 
formly follow  the  interpretation  announced 
by  the  highest  judicial  tribunal  of  the  state, 
where  no  question  of  general  or  commercial 
law  or  of  right  under  the  Constitution  of  the 
United  States  or  the  Acts  of  Congress  is  in- 
volved. Johnson  v.  St.  Louis  (U.  S.),  18- 
949. 

The  character  and  extent  of  the  powers  and 
liabilities  of  the  political  or  municipal  cor- 
porations of  a  state  are  questions  of  con- 
struction of  state  constitutions  and  statutes, 
upon  which  the  decisions  of  the  highest  ju- 
dicial tribunal  of  the  state  which  creates 
them  are  generally  controlling  in  the  national 
courts,  and  when  that  court  has  decided  one 
of  these  questions  the  decisions  of  the  courts 
of  other  states  and  of  the  federal  courts  in 
the  construction  of  the  constitutions  or  stat- 
utes of  other  states  are  immaterial.  Johnson 
V.  St.  Louis  (U.  S.),  18-949. 

In  passing  upon  the  constitutionality  of  a 
state  statute,  the  supreme  court  of  the  United 
States  will  follow  the  decisions  of  the  state 
court  of  last  resort  as  to  the  purpose  and 
scope  of  the  statute,  and  will  only  determine 
whether  the  statute  as  so  construed  is  in  con- 
flict with  the  Federal  Constitution.  North- 
western National  Life  Ins.  Co.  v. 
(U.  S.),  7-1104. 

The  federal  courts  will  adopt  the  construc- 
tion placed  on  a  state  statute  by  its  highest 
court,  but  will  not  be  governed  by  a  construc- 
tion placed  on  the  statute  by  one  or  more 
opinions  of  members  of  the  state  court  not 
concurred  in  by  the  majority  of  the  court. 
San  Jose-Los  Gates,  etc.,  R.  Co.  v.  San  Jose 
R.  Co.  (U.  S.),  13-571. 

As  a  general  rule,  subject  to  certain  ex- 
ceptions the  courts  of  the  United  States  will 
accept  and  apply  the  settled  construction  by 
the  highest  court  of  the  state,  of  a  state  con- 
stitution or  statute.  Adelbert  College  i\ 
Wabash  R.  Co.   (U.  S.),  17-1204. 

The  general  rule  above  stated  implies  that 
the  state  decision  which  is  to  foreclose  the 
independent  judgment  of  a  court  of  the  United 
States  must  have  been  a  decision  based  alone 
upon  the  statute  construed,  for,  if  extrane- 
ous conditions  were  involved,  the  judicial 
mind  was  not  applied  to  the  precise  question, 
and  the  decision,  though  persuasive,  has  not 
the  obligatory  effect  of  a  clear  case  of  statu- 
tory construction.  Thus  where  the  highest 
court  of  a  state  has  decided  that  certain 
creditors  of  a  railroad  company,  which  has 
been  formed  by  consolidation,  have  a  lien 
upon  the  company's  property  by  virtue  of 
the  statute  authorizing  the  consolidation  and 
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also  by  virtue  of  the  consolidatiott  agreement 
betwe«n  the  constituent  companies,  such  de* 
eision  is  not  conclusive  as  to  the  existence 
of  a  lien  undel  the  statute,  when  that  ques- 
tion subsequently  arises  in  a  court  of  the 
United  States.  Adelbert  College  v.  Wabaah 
R.  Co.  (U.  S.),  17-1204. 

A  well-settled  exception  to  the  general  rule 
that  the  courts  of  the  United  States,  in  con- 
struing a  state  statute,  will  follow  the  con- 
struction adopted  by  the  highest  court  of  the 
state,  exists  where  the  construction  in  ques- 
tion was  not  adopted  until  after  rights  in- 
volved in  the  action  in  the  federal  court  had 
accrued.  In  such  a  case  the  federal  court, 
although  it  will  lean  toward  an  agreement 
with  the  state  court,  is  not  absolutely  con- 
strained to  accept  and  follow  the  latter's 
construction  of  the  statute.  Thus  in  an  ac- 
tion in  a  federal  court  between  the  holders 
of  convertible  equipment  bonds  issued  by  a 
railroad  company  and  a  purchaser  of  the 
company's  property  under  mortgage  fore- 
closure, where  the  claim  is  advanced  that 
under  a  state  statute  the  holders  of  the  eoM- 
vertible  bonds  had  a  lien  prior  to  that  of  the 
foreclosed  mortgage,  the  federal  court  is  not 
botmd  to  follow  a  decision  of  the  highest 
court  of  the  state  sustaining  that  claim,  if 
it  appears  that  such  decision  was  not  ren- 
dered until  after  the  rights  of  the  mortgagees 
under  the  foreclosed  mortgage  had  accrued. 
Adelbert  College  v.  Wabash  E.  Co.  (U.  S.>, 
17-1204. 

(2)  Violation  of  federal  statutes. 

Place  of  completion  of  offense.  —  A 

federal  court  has  jurisdiction  of  »  prosecu- 
tion against  a  United  States  senator  for  hav- 
ing agreed  to  receive  compensation  for 
services  in  a  matter  before  a  government 
department  in  which  the  government  is  in- 
terested, in  violation  of  the  federal  statutes, 
where  it  appears  that  the  agreement  was 
completed  at  a  place  within  the  territorial 
jurisdiction  of  the  court  by  the  sending  of 
a  telegram  and  the  mailing  of  a  letter  of 
acceptance,  notwithstanding  the  fact  that  the 
defendant  was  without  the  territorial  juris- 
diction of  the  court  at  the  time  the  acceptance 
was  sent  to  him,  as  the  offense  was  com- 
mitted at  the  place  where  the  agreement  was 
completed.  Burton  v.  United  States  (U.  S.), 
6-362. 

(3)  Diverse  citizenship. 

tJltlzeiisliif  of  real  party  in  interest. 

—  The  original  beneficial  owner  of  a  promis- 
sory note  may  sue  thereon  in  a  circuit  court 
of  the  United  States,  though  the  original  but 
nominal  payee,  by  reason  of  his  citizensliip, 
could  not  sue  in  such  a  court.  Kirven  v. 
Virginia-Carolina  Chemical  Co.  (U.  S.),  7- 
219. 

Action  by  trustee.  —  A  citizen  of  one 
state,  who  holds  the  title  to  property  in  trust 
for  others,  may  maintain  an  action  for  dam- 
age to  it  against  a  citizen  of  another  state 
in  the  proper  federal  court,  without  regard 
to  the  citizenship  of  his  cestui  que  trust. 
Johnstin  v.  St.  Louis  (U.  S.),  18-949. 


Action  by  president  of  joint  stook 
company.  —  The  president  of  a  joint  stock 
company,  the  American  News  Company,  em- 
powered by  the  statute  of  New  York,  under 
which  it  was  organized,  to  sue  in  its  behalf, 
may  maintain  an  action  for  injury  to  its 
property  in  a  national  court  in  the  state  of 
Missouri.  Johnson  v.  St.  Louis  (U.  S.),  18- 
949. 

(4)   Constitutional  questions. 

Violation  of  fourteenth  amendmeatt 

-•—  A  bill  containing  a  plain  averment  that  « 
certain  municipal  ordinance  authorizing  the 
seizure  and  destruction  of  food  without  notice 
or  opportunity  for  hearing  violates  the  Four- 
teenth Amendment  to  the  Federal  ConstitU' 
tion,  presents  a  constitutional  question  over 
which  a  federal  circuit  court  has  juriadio* 
tion.  North  American  Cold  Storage  Co.  v. 
Chicago   (U.  S.),  15-276. 

A  state  board  of  equalization  acting  under 
the  constitution  and  laws  of  the  state,  whose 
assessments  for  taxation  are  conclusive, 
represents  and  acts  for  the  state,  and  the 
question  whether  the  carrying  out  of  ab 
assessment  for  taxation  made  by  sUch  board 
will  violate  the  provisions  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States  by  taking  the  property  of  the  tax- 
payer  without  due  process  of  law  or  by  the- 
denial  of  due  process  of  law  is  a  federal  ques- 
tion of  which  the  United  States  courts  have 
jurisdiction.  Raymond  v.  Chicago  Union 
Traction  Co.   (U.  S.),  12-757. 

Constitntionality  of  state  statates« 
in  general.  —  A  federal  circuit  court  has 
jurisdiction  over  a  ease  which  involves  the 
constitutionality,  with  reference  to  the  Fed* 
eral  Constitution,  of  a  state  statute.  Will- 
cox  V.  Consolidated  Gas  Co.  (U.  S.),  15- 
1034. 

Validity  of  statute  fixing  rate*.  -^ 
The  question  whether  an  act  of  a  state  l^s- 
lature  and  orders  of  the  state  railroad  com- 
mission, fixing  freight  and  passenger  rates, 
make  the  rates  so  low  as  to  be  Confiscatory 
and  in  violation  of  the  provision  of  the  Fed' 
eral  Constitution  against  taking  property 
without  due  process  of  law,  is  a  federal  ques- 
tion arising  under  the  Constitution  of  the 
United  States,  and  therefore  one  of  Which 
the  federal  circuit  court  has  jurisdiction. 
Ex  p.  Young  (U.  S.),  14-764. 

Validity  of  assessment  system.  -^  The 
assessment  of  a  tax  is  an  action  of  a  judicial 
nature  requiring  for  the  legal  exercise  of  the 
power  such  opportunity  to  appear  and  be 
heard  as  the  circumstances  of  the  case  re- 
quire, and  the  supreme  court  of  the  United 
States,  as  the  ultimate  arbiter  of  rights  se- 
cured by  the  Federal  Constitution,  is 
charged  with  the  duty  of  determining 
whether  a  system  of  assessment  for  taxation 
affords  the  due  process  of  law  guaranteed  by 
the  constitution.  Central  of  (Georgia  R.  Co. 
V.  Wright   (U.  S.),  12-463. 

Unlawful  discrimination  iU  Assess^ 
ments.  —  Where  a  state  board  Of  equaliza- 
tion having  jurisdiction  under  the  Ia<Ws  of 
the  state  to  make  assessments  for  taxation, 
assesses  the  franchises  and  other  property  of 
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certaih  corporations  at  a  different  rate  and 
by  A  different  method  from  that  employed 
by  the  board  for  other  corporations  Of  the 
same  class,  resulting  in  an  ehortoous  dis- 
parity and  discrimination  between  the  Vari- 
ous assessments  upon  corporations,  the  action 
of  the  board,  although  ignoring  a  provision 
of  the  state  constitution  that  taxes  shall  be 
levied  so  that  each  person  shall  pay  a  tax 
in  proportion  to  the  value  of  his  property,  ' 
is  nevertheless  the  action  of  the  state, 
against  which  the  federal  courts  Will  give 
relief  under  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States.  Ray 
inond  i\  Chicago  Union  Traction  Co.  (It.  S.), 
12-757. 

Compliance  witb  state  statute.  — '  The 
question  as  to  Whether  a  notice  issued  from 
a  state  court  requiring  a  corporation  to  pro- 
duce certain  books  and  papers  before  the 
grand  jury  is  broader  than  the  statute  au' 
thorizes  is  not  of  a  federal  nature,  but  is 
one  upon  which  the  decision  of  the  state  court 
is  final.  Consolidated  Rendering  Co.  v.  Ver'- 
mont  (U.  S.),  ia-658. 

(5)   Amount  in  controversy. 

How    determined   in   injunction   suit. 

—  A  federal  court  has  jurisdiction  Of  the 
amount  involved  in  a  suit  brought  by  a  for- 
eign railroad  corporation  to  enjoin  ticket 
brokers  from  dealing  in  the  unused  portions 
of  nontransferable  reduced  rate  railroad 
tickets  where  it  appears  that  many  thousands 
of  such  tickets  are  Issued  annually,  that  they 
are  dealt  in  by  the  defendants  on  a  large 
scale  to  the  detriment  of  the  revenues  of  the 
complainant,  and  that  the  necessary  steps  to 
prevent  the  wrongful  use  of  such  tickets 
would  involve  much  cost  and  risk  of  mistakes 
and  consequent  actions  for  damages.  More- 
over, the  jurisdictional  amount  is  to  be 
tested  not  only  by  the  immediate  pecuniary 
damages  resulting  from  the  acts  complained 
of,  but  by  the  value  of  the  business  to  be 
protected  and  the  rights  of  property  to  be 
enforced.  Bitterman  V.  Louisville,  etc.,  R. 
Co.   (U.  S.),  12-693. 

In  a  suit  by  several  landowners  for  an 
injunction  against  an  alleged  nuisance  caused 
by  smelters,  the  test  of  jurisdiction  is  not 
the  amoiint  of  damage  actually  sustained  by 
each  complainant,  but  is  the  value  of  the 
object  sought  by  the  bill,  which  is  to  compel 
the  defendants  to  cease  operating  their  smelt- 
ers or  to  use  their  appliances  so  as  to  pro- 
tect the  complainants  from  the  injuries 
complained  of.  American  Smelting,  etc.,  Co. 
V.  Godfrey  (U.  S.),  14-8. 

Aggregation  of  separJite  claims.  — 
Where  a  suit  is  brought  in  a  federal  circuit 
court  by  several  nonresident  plaintiffs  against 
resident  defendants  to  enjoin  interference 
with  water  rights,  and  it  appears  that  the 
right  of  each  complainant  is  separate  and 
distinct  from  the  rights  of  the  Others,  the 
several  rights  cannot  be  aggregated  for  the 
purpose  of  determining  whether  the  jurisdic- 
tional amount  is  involved  in  the  suit,  but 
the  court  can  take  jurisdletion  only  as  to 
such  of  the  comjilainants  as  have  individual 


demands  exceeding  $2,000  each,  exclusive  of 
interest  and  costs.  Eaton  i>.  Hoge  (U.  B.), 
5-487. 

c.  State  courts. 

(1)   In  general. 

Action   against   foreign   state.  —  The 

courts  of  a  state  have  no  jurisdiction  to  pro- 
ceed with  a  suit  against  the  sovereign  of 
another  state  or  country,  and  hence  a  suit  in 
tort  in  a  state  court  against  the  property  of 
a  railway  of  Canada  that  is  not  a  corporation 
in  which  any  private  individual  has  an  in- 
terest, but  is  the  property  of  the  British 
Crown  and  is  owned  by  the  King  of  England 
in  the  right  of  his  Dominion  of  Canada,  is 
properly  dismissed.  Mason  v.  Intercolonial 
Ry.   (Mass.),  14-574. 

Crimes  committed  on  federal  mili- 
tary reservation.  —  The  Fort  Missoula 
military  reservation  in  Montana  did  not  pass 
to  the  state  by  Act  of  Congress  of  Feb.  22, 
1889,  granting  to  the  state  certain  sections 
of  each  township  in  the  state  not  otherwise 
disposed  of,  upon  one  of  which  sections  the 
reservation  in  question  is  situated;  and  the 
state  courts  have  no  jurisdiction  over  a  homi- 
cide committed  on  this  reservation.  State  v. 
Teilly  (Mont.),  3-824. 

Comity  lietween  state  and  federal 
courts.  —  Inasmuch  as  a  municipal  cor- 
poration represents  its  citizens  in  litigation 
in  respect  to  matters  as  to  which  all  citieens 
and  taxpayers  have  a  common  and  similar 
interest,  a  state  court  will  not  entertain  a 
bill  filed  by  private  citizens  and  taxpayers 
to  restrain  a  water  company  from  violating 
city  ordinances  regulating  rates  and  service, 
wliere  it  appears  that  a  federal  court  has  al- 
ready competently  acquired  jurisdiction  of  a 
suit  between  the  water  company  and  the  city 
involving  the  very  same  questions  sought  to 
be  litigated  by  the  private  citizens.  Griffith 
V.  Vicksburg  Waterworks  Co.  (Miss.),  8- 
1130. 

Amount  in  coniroversy.  —  The  Ark- 
ansas circuit  courts  do  not  have  original  jur- 
isdiction of  an  action  on  a  note,  the 
principal  of  which  does  not  exceed  one  hun- 
dred dollars,  although  sued  on  with  another 
note  of  which  such  courts  do  have  jurisdic- 
tion.    Skillern  v.  Baker  (Ark.),  12-243. 

Constitutional  question.  —  The  ques- 
tion whether  a  person  accused  of  crime  has 
been  deprived  of  the  right  to  a  speedy  trial, 
arising  on  an  application  by  such  person  fon 
his  discharge  from  further  prosecution  on  the 
ground  that  he  has  not  been  brought  to  trial 
within  the  time  required  by  law,  is  a  consti- 
tutional q'lestion,  which  may  be  reserved  by 
order  of  the  district  court  for  the  decision 
of  the  supreme  court,  under  the  Wyoming 
statutes,  since  the  right  to  a  speedy  trial  i^ 
a  right  guaranteed  to  the  accused  by  the 
state  constitution.  The  statutes  which  guar- 
antee the  same  right  are  merely  supplemen- 
tary to  the  constitution,  and  the  fact  that 
it  may  be  necessary  to  consider  such  statute* 
in  determining  the  question  reserved  does  not 
make  such  question  any  the  less  a  constitu- 
tional one.     State  c  Keefe    (Wyo.),   17-102, 
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Estoppel    to    deny    jurisdiction.  —  A 

litigant,  having  been  sued  in  the  circuit  court 
of  the  United  States  as  a  resident  of  Illinois, 
and  having  obtained  the  benefit  of  an  ex- 
ception to  the  effect  that  he  has  his  domicil 
in  Louisiana,  cannot  be  heard,  when  sued  at 
such  domicil,  to  plead  to  the  jurisdiction  of 
the  state  court  on  the  ground  that  he  is  domi- 
ciled in  Illinois.  Caldwell  v.  Morris  (La.), 
14-1043. 

Corporation  conrts.  ^  Under  the  amend- 
ment of  the  Texas  constitution  adopted  in 
1891,  authorizing  the  legislature  "  to  estab- 
lish such  other  courts  as  it  may  deem  neces- 
sary," the  legislature  is  given  plenary  power 
to  establish  such  courts  as  the  public  needs 
in  its  judgment  require.  Whether  the  courts 
thus  established  shall  be  called,  or  shall  be 
determined  to  be,  state  courts  or  corporation 
courts  is  immaterial.  WitWn  the  limits  of 
their  granted  authority  they  may  try  offenses 
against  state  or  municipal  laws  or  both. 
Ex  p.  Abrams  (Tex.),  18-45. 

Criminal  jurisdiction  of  city  conrts. 
—  The  "  final  jurisdiction  "  contemplated  by 
a  statute  which  provides  that  no  city  court 
"  shall  have  final  jurisdiction  of  any  prose- 
cution for  crime,  the  punishment  for  which 
may  be  imprisonment  in  the  state  prison," 
is  jurisdiction  to  render  judgments  of  ac- 
quittal or  conviction  as  distinguished  from 
power  to  bind  over  to  the  superior  court. 
State  V.  Fox   (Conn.),  19-682. 

The  Connecticut  statute  (Gen.  St.,  §  1446) 
which  provides  that  no  city  court  shall  have 
final  jurisdiction  of  any  criminal  case  the 
punishment  for  which  may  be  imprisonment 
in  the  state  prison  limits  the  jurisdiction  of 
such  courts  to  cases  in  which  the  maximum 
punishment  is  within  their  jurisdiction,  and 
repeals  an  earlier  statute  authorizing  city 
courts  to  hear  and  determine  cases  in  which 
the  punishment  might  exceed  the  maximum 
that  they  could  impose,  unless,  in  the  opinion 
of  the  judge,  the  case  was  so  aggravated  as 
to  require  a  greater  punishment  than  he  could 
inflict  in  event  the  defendant  was  to  be  bound 
over  to  the  superior  court.  State  v.  Fox 
(Conn.), 19-682. 

Chicago  municipal  court.  —  By  virtue 
of  the  provisions  of  the  Illinois  Municipal 
Court  Act,  the  jurisdiction  of  a  justice  of  the 
peace  in  a  cause  continued  by  him  on  Nov. 
30  "  to  the  municipal  court  of  Chicago," 
ceases  with  the  expiration  of  the  day  pre- 
ceding the  first  Monday  of  December,  and 
where  the  justice  in  continuing  such  cause 
makes  an  order  setting  the  hearing  for  Dec. 
14,  the  order  of  continuance  is,  in  effect,  an 
order  continuing  the  cause  until  such  time  as 
it  will  be  transferred  to  the  municipal  court 
by  operation  of  law,  to  wit,  the  first  Monday 
in  December,  and  the  order  setting  the  cause 
for  a  hearing  on  Dec.  14  is  a  nullity  and 
does  not  defeat  the  jurisdiction  of  the  muni- 
cipal court.  Williams  v.  Gottschalk  (111.), 
12-376. 

District  magistrates  in  Hawaii.  —  A 
district  magistrate  has  jurisdiction  of  a 
prosecution  for  a  violation  of  an  ordinance 
passed  by  the  county  board  of  supervisors  by 


virtue  of  authority  conferred  upon  it  by  the 
legislature  of  Hawaii.  Territory  ex  rel.  Oahu 
V.  Whitney  (Hawaii),  7-737. 

Civil  district  court  of  Louisiana.  — 
The  civil  district  court  of  Louisiana  has  jur- 
isdiction of  a  complaint  if  it  relates  to  a  per- 
sonal right  —  the  right  to  be  left  alone. 
Schulman  v.  Whitaker  (La.),  8-1174. 

Original  jurisdiction  of  WasUngton 
superior  courts.  —  Where  a  superior  court 
sustains  a  demurrer  to  the  complaint  in  a 
criminal  prosecution  brought  from  a  justice's 
court,  it  may  direct  the  filing  of  an  informa- 
tion against  the  accused,  as  it  has  jurisdic- 
tion to  proceed  de  novo.  State  v.  Bringgold 
(Wash.),  5-716. 

(2)  Probate  courts. 

Construction  of  will.  —  Where  the  con- 
struction of  a  will  is  necessary  to  the  ad- 
ministration of  the  estate  of  a  deceased 
person,  the  probate  court  possesses  exclusive 
original  jurisdiction.  Appleby  v.  Watkins 
(Minn.),  5-471. 

Jurisdiction  of  a  county  court  in  Nebraska 
to  construe  a  will  where  a  title  to  real  prop- 
erty is  involved.  Youngson  v.  Bond  (Neb.), 
5-191. 

Where  a  suit  in  equity  is  to  be  regarded 
as  part  of  the  proceedings  for  the  settlement 
of  an  estate  of  a  deceased  person,  it  must, 
in  Nebraska,  be  brought  in  the  county  court, 
which  has  exclusive  jurisdiction  of  such  mat- 
ters. Hence  a  suit  by  an  administrator  with 
the  will  annexed  for  construction  of  the  will 
in  order  to  enable  him  to  administer  the 
estate  properly  is  not  maintainable  in  the 
first  instance  in  the  district  court.  Young- 
son  V.  Bond  (Neb.),  5-191. 

Determination  of  title  to  real  estate. 
—  A  probate  court  is  without  jurisdiction  to 
try  and  determine  the  title  to  real  estate. 
Best  V.  (Sralapp   (Neb.),  5-491. 

A  probate  court  has  no  jurisdiction  to  hear 
and  determine  a  contest  between  a  decedent's 
estate  and  a  stranger  as  to  the  title  to  prop- 
erty. Canon  v.  Old  Reliable  Gold  Mining  Co. 
(N.  Mex.),  6-874. 

3.  Place  of  Holding. 

Place  other  than  county  seat.  —  The 

district  courts  of  Minnesota  have  no  authority 
or  jurisdiction  to  convene  for  the  trial  of 
actions  or  proceedings  involving  issues  of 
fact  at  any  place  in  the  county  other  than 
the  county  seat,  except  by  the  consent  of 
the  parties,  or  except  where  expressly  so  au- 
thorized by  statute.  Bell  v.  Jarvls  (Minn.), 
8-938. 

It  is  reversible  error  for  a  district  court 
to  try  a  contested  election  proceeding  at  a 
city  which  is  not  the  county  seat,  where  the 
contestee  objects  to  the  trial  at  such  place; 
and  the  contestee  does  not  waive  his  objec- 
tion by  subsequently  taking  part  in  the  pro- 
ceedings.    Bell  V.  Jarvis   (Minn.),  8-938. 

4.  Time  of  Opening. 

Alabama  statutes.  —  The  Alabama  stat- 
ute   (Acts   1888-89,  p.  64)   which  authorizes 
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the  opening  of  courts  in  the  fifth  judicial 
circuit  at  10  o'clock  a.  m.,  was  not  repealed 
by  the  statute  of  1890  (Acts  1890,  p.  68) 
which  amended  section  750  of  the  code  so 
far  as  said  section  applied  to  certain  coun- 
ties in  the  state.  Letcher  v.  State  (Ala.), 
17-716. 

5.  Tebms. 

Special  or  extra  terms.  —  A  special  or 
extra  term  provided  by  law  for  the  circuit 
courts  in  Florida  is  a  term  other  than  and 
distinct  from  the  regular  spring  and  fall 
terms  of  these  courts.  The  order  of  a  circuit 
judge  calling  such  term,  but  designating  it 
as  an  adjourned  term,  is  not  vitiated  by  the 
misnomer,  nor  is  the  term  held  in  pursuance 
of  the  order  thereby  rendered  illegal. 
Peeples  v.  State  (Fla.),  4-870. 

An  order  made  at  a  regular  term  of  the 
Florida  circuit  court  that  a  special  term  of 
the  court  in  that  county  be  held  in  the 
week  following  that  fixed  for  the  convening 
of  the  court  in  the  next  county  is  not  illegal 
as  ordering  a  term  of  court  to  be  held  in  one 
county  at  a  time  fixed  by  law  for  holding 
court  in  another.  Peeples  v.  State  (Fla.), 
4-870. 

Under  the  Nebraska  statute  the  judge  of 
a  district  court  may,  if  he  deems  it  necessary, 
call  a  special  termfor  the  transaction  of  the 
business  of  the  court.  Russell  v.  State 
(Neb.),  15-222. 

Adjonminent  o£  regular  term.  —  The 
judge  of  a.  district  court  has  power  for  suf- 
ficient reason  to  adjourn  a  regular  term  of 
court  to  a  future  time  or  without  day,  and 
this  may  be  done  by  an  order  to  that  effect 
sent  to  the  clerk  of  the  court  before  the  time 
fixed  for  holding  the  regular  term.  Eussell 
V.  State   (Neb.),  15-222. 

6.  Rules. 

Power  of  court  to  disregard.  —  The 

rule  of  a  court  making  the  execution  and 
filing  of  an  undertaking  a  condition  prece- 
dent to  the  issuance  of  a  restraining  order 
is  binding  on  the  judge  issuing  such  an  order 
and  he  has  no  right  to  waive  the  require- 
ment.    Drew  V.  Hogan    (D.  C),  6-589. 

Adoption  of  federal  equity  rules  by 
state  court.  —  As  provided  by  the  Florida 
statute,  in  the  absence  of  provisions  of  the 
law  or  rules  of  practice  of  Florida,  the  rules 
of  practice  in  the  federal  courts  of  equity, 
as  prescribed  by  the  United  States  supreme 
court,  shall  be  rules  of  practice  in  the  courts 
of  the  states  when  exercising  equity  jurisdic- 
tion, and  when  the  rules  of  practice  so  di- 
rected by  the  supreme  court  do  not  apply, 
the  practice  of  the  courts  shall  be  regulated 
by  the  practice  of  the  high  courts  of  chan- 
cery of  England.  Long  v.  Anderson  (Fla.), 
5-846. 

Conflict  xrlth  statutes.  —  A  valid  statr 
ute  of  the  state  cannot  be  rendered  nugatory 
or  materially  modified  by  a  rule  by  one  of 
the  courts  of  the  state,  and  if  a  rule  sought 
to  be  enforced  by  any  of  the  courts  is  found 
to  be  in  conflict  with  such  statute,  the  rule 


will  be  disregarded.  Van  Ingen  v.  Berger 
(Ohio),  19-790. 

Validity  of  oral  rules.  —  Rules  of 
court,  in  order  to  be  operative,  must  be  pub- 
lished in  some  permanent  form.  There  can- 
not be  such  a  thing  as  an  oral  rule  of  court. 
McDonald  v.  State   (Ind.),  19^763. 

7.  Decisions. 
a.  In  general. 

What     constitutes     a     decision.  —  A 

"  finding "  by  the  court  in  a  cause  tried 
without  a  jury  is  a  "  decision "  within  the 
meaning  of  the  statute  providing  that  it  shall 
be  ground  for  a  new  trial  that  a  verdict  or 
decision  is  not  sustained  by  sufficient  evi- 
dence or  is  contrary  to  law.  Parkison  v. 
Thompson  (Ind.),  3-677. 

Form  under  Wisconsin  statute.  —  In 
Wisconsin  a  trial  judge's  findings  of  fact 
and  conclusions  of  law  should  be  confined 
strictly  to  performance  of  the  duty  imposed 
by  the  statute.  Such  findings  should  cover 
singly,  and  in  concise  language,  the  pleaded 
facts  without  any  addition  by  way  of  argu- 
ment or  recital  of  evidence.  Fanning  v. 
Murphy  (Wis.),  5-435. 

Necessity  of  statutory  findings.  —  It 
is  not  reversible  error  for  a  trial  court  to 
refuse  to  make  the  findings  of  fact  provided 
for  by  the  Indian  Territory  statute.  In  re 
Taylor  (Ind.  Ter.),  5-226. 

Gratuitous  findings.  —  If,  in  an  action 
to  restrain  the  commissioner  of  insurance 
from  revoking  a  license  to  do  business  in 
the  state,  issued  to  a  foreign  life  insurance 
company,  the  trial  court,  besides  affirming 
the  decision  of  the  commissioner,  also  finds 
as  a  conclusion  of  law  that  the  issuance  of 
policies  on  account  of  which  the  license  was 
revoked  was  unlawful,  such  finding  is  gratuit- 
ous as  it  affects  policyholders  not  parties  to 
the  action.  Equitable  Life  Assur.  Soc.  v.  Host 
(Wis.),  4-413. 

Memorandum  of  decision.  —  Where  a 
justice  of  the  supreme  judicial  court  of 
Massachusetts  tries  a  suit  in  equity  in  the 
exercise  of  original  jurisdiction,  it  is  within 
his  discretion  to  file  voluntarily  a.  "  memor- 
andum of  decision,"  which,  on  appeal,  will 
be  considered  to  be  a  part  of  the  record  and 
to  have  the  same  effect  as  a  finding  of  facts 
filed  at  the  request  of  the  appellant.  Cohen 
v.  Nagle  (Mass.),  5-553. 

Effect  of  unreported  decision.  —  The 
fact  that  a  decision  is  omitted  from  the  of- 
ficial reports  of  a  state,  for  whatever  reason, 
permits  the  court  of  another  state  or  terri- 
tory to  disregard  it.  Franklin  «.  Trickey 
(Ariz.),  11-1105. 

Construction.  —  All  judicial  opinions 
are  to  be  considered  in  the  light  of  the  facts 
to  which  they  apply,  as  a  transition  from 
an  authorized  to  an  unauthorized  act  is  often- 
times by  easy  and  imperceptible  gradations, 
so  that  in  the  enunciation  of  a  principle  the 
eye  must  always  be  kept  on  the  precise  facts 
upon  which  the  principle  is  to  operate. 
Townsend  v.  Norfolk  R.,  etc.,  Co.  (Va  ), 
8-558. 
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b.  Requests  to  find. 

Obligation    to     answer,  —  TJjKjer    the 

Pennsylvania  statute  providing  tlw.t  a  tri^ 
cpurt  in  finding  the  faits  sJjaU  state  "  separ- 
ately and  distinctly  the  facts  found,  the 
answers  to  »ny  points  submitted  in  writing 
by  counsel,  and  the  conclusions  of  law,"  no 
further  answer  to  requests  for  findings  is  re- 
quired than  the  statement  of  the  facts  found 
by  the  court,  and  it  is  not  necessary  that 
the  court  shall  answer  speejfifially  upon  the 
record  all  the  requests  submitted  by  counsel. 
Commonwealth  v.  Monongahela  Bridge  Co. 
(Pa.),  S-1073. 

:Cffect  of  irefnsal.  —  The  refusal  of  » 
trial  court  to  make  a  requested  finding  of 
fact  is  not  equivalent  to  an  affirmative  find- 
ing to  the  contrary,  unless  the  intention  of 
the  court  to  be  so  understood  is  clearly  ap- 
parent. Morehouse  v.  Brooklyn  Heights  R. 
Co.  (N.  Y.),  7-377. 

8.  CouBT  Offjcebs. 

Stenograplievg.  -"  Under  the  Wyoming 
statute  creating  the  office  of  court  stenogra- 
pher and  requiring  that  such  stenographer 
shall  remain  in  attendance  during  the  trial 
of  causes  and  take  full  stenographic  notes  of 
all  testimony  or  admissions  made  by  either 
side,  of  objections  to  the  introduction  of  tes- 
timony, and  of  rulings  and  exceptions,  and 
shall  preserve  and  furnish  a  transcript  of 
such  notes  to  any  person  having  an  Interest 
therein,  on  payment  of  the  legal  fees,  which 
transcript,  when  certified  by  the  clerk  of  the 
court,  shall  be  prima  facie  evidence  of  the 
matters  set  forth,  such  stenographer  is  an 
officer  of  the  court  in  duty  bound  to  perform 
the  duties  of  the  office  with  fidelity  and  with- 
out unnecessary  delay,  and  litigants  and  their 
counsel  are  entitled  to  rely  with  confidence 
on  their  ability  to  obtain  from  that  officer 
any  part  of  the  proceedings  required  to  be 
taken  down  by  him.  Richardson  v.  State 
(Wyo.h  12-1048. 


COURTS  MARTIAX., 

See  Militia. 

Acquittal  by  court  martial  as  bar  to  prosecu- 
tion in  civil  court,  see  Cbiminal  Law, 
5  b. 

Review  of  judgment  of  court  martial,  see 
Habeas  Cobptjs,  2. 


COUSIN, 

Relationship  to  party  disqualifying  judge  to 
act,  see  JupGES,  4  b  (3). 


COVENANTS. 

1.  In  Gen^bai,. 

2.  Covenants  by  Gbanteh. 

3.  Covenants  Running  with  the  Land. 


4.  consteuction. 

5.  Wbat  Constitutes  Beeach. 

6.  acitions  qn  cotsnants. 

See  I^iEoe,  4. 

Covenants   against  assignment  or  subletting 

by  tenant,  see  Landix)bd  and  Tenant, 

3  e. 
^forcement  of  negative  eovenants,  see  In- 

JTTHCTIOMS,  2  c. 

Estoppel  of  grantor  to  plead  statute  of  limi- 
tations in  action  for  breach  of  war- 
ranty,  see  Limitation  op  Actions,  8. 

Maintenance  of  fences,  see  Fences,  2. 

Mutual  covenants  as  consideration,  see  Hus- 
band and  Wife,  2  a  (2). 

Termination  of  lease  by  breach  of  covenant, 
see  Landlord  and  Tenant,  3  g. 

1.  In  Genebal. 

Implied   covenant   on   conveyance   by 

map,  —  Where  the  owner  of  a  tract  of  land 
lays  it  out  into  blocks  and  lots  upon  a  map, 
and  on  the  map  designates  certain  portions 
of  the  land  to  be  used  as  streets,  and  then 
conveys  lots  by  reference  to  the  map,  he  be- 
comes bound  by  an  implied  covenant  not  to 
use  the  portion  so  devoted  to  the  common 
advantage  otherwise  than  in  the  manner  in- 
dicated; and  a  threatened  violation,  by  him 
or  his  assigns,  of  such  implied  covenant,  en- 
titles the  grantee  to  relief  in  equity  by  way 
of  injunction.  Herold  v.  Columbia  Invest- 
ment, etc.,  Co.  (N.  J.),  16-580. 

A  person  who  has  purchased  lots  by  refer- 
ence to  a  map  is  not  entitled  to  an  injunc- 
tion restraining  his  graptor  from  subdividing 
other  lots  shown  on  the  map,  or  from  selling 
lots  of  smaller  dimensions  than  those  Indi- 
cated thereon,  in  the  absence  of  any  express 
agreement  or  covenant  that  the  laud  em- 
braced in  the  map  shall  not  be  sold  in  lots 
smaller  in  area  than  those  shown  therw>n. 
No  such  covenant  is  implied  from  the  mere 
making  of  the  map  and  sale  of  lots  by  refer- 
ence thereto.  Herold  v.  Columbia  Investment, 
etc.,  Co.   (N.  J.),  16-580. 

Oovenant  against  cbarge  for  use  of 
pier.  —  Where  an  easement  or  right  of  way 
over  a  strip  of  land  on  the  ocean  front  is 
conveyed  to  a  city  by  a  deed  wiuch  contains 
a  clear  restriction  against  placing  any  build- 
ing or  structure  upon  the  ocean  side  of  the 
lands  conveyed,  with  a  proviso  reserving  to 
the  grantors  the  right  to  build  a  pier  of  a 
certain  kind  and  length  on  which  the  owners 
shall  not  permit  the  sale  of  any  commodi- 
ties "  and  be  confined  to  charging  only  an 
entrance  fee,"  such  covenant  to  charge  only 
an  entrance  fee  is  binding  upon  the  successors 
Jn  title  of  the  grantor  who  have  erected  a 
pier  of  the  kind  specified,  and  is  violated  by 
imposing  a  charge  upon  visitors,  after  they 
have  entered  the  pier,  for  the  hire  and  use 
of  roller  skates  and  for  checking  garments, 
in  addition  to  an  entrance  fee.  Atlantic  City 
V.  Associated  Realties  Corp.  (N.  J.),  I'^- 
743. 

Application  to  property  not  con- 
voyea.  —  Covenants  of  title  do  not  apply  to 
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land  not  included  in  the  conveyance.  White 
V.  Stewart  (Ga.),  15-1198. 

2.  Covenants  bt  Grantee. 

Effect  of  acceptance  of  deed  poll.  — 

The  acceptance  of  a  deed  poll  binds  the 
grantee  to  the  performance  of  covenants  con- 
tained therein.  Sexauer  v.  Wilson  (la.), 
15-54. 

The  acceptance  of  a  deed  poll  does  not  have 
the  effect  of  binding  the  grantee  as  a  cove- 
nantor. Dawson  v.  Western  Maryland  E. 
Co.  (Md.),  15-678. 

3.  Covenants  Running  wiis  the  Land. 

CoTenant   against   sale    of   liquor.   — 

An  agreement  by  an  owner  of  land  with  an 
adjoining  owner  that  for  the  period  of  ten 
years  he  will  not  sell  or  permit  to  he  sold 
upon  the  premises  any  intoxicating  liquor  is 
not  a  covenant  running  with  the  land.  Sjob- 
lom  V.  Mark  (Minn.),  14-125. 

Such  an  agreement,  although  executed  by 
the  owner  on  behalf  of  his  heirs,  executors, 
and  assigns,  is  merely  the  personal  covenant 
of  the  owner,  and  is  not  a  conveyance,  or  en- 
titled to  registration,  within  the  meaning  of 
the  Minnesota  Recording  Act,  and  the  record 
thereof  does  not  constitute  constructive  notice 
to  a  subsequent  purchaser,  who  takes  the 
legal  title  by  a  conveyance  which  is  silent  as 
to  the  covenant.  Sjoblom  «.  Mark  (Minn.), 
14-125. 

Where  such  a  covenant  is  not  contained  in 
a  deed  or  indenture  in  the  chain  of  title,  sub- 
sequent purchasers  and  assigns  are  not  hound 
thereby,  unless  they  have  such  knowledge  or 
notice  thereof  as  to  imply  that  the  burden 
was  assumed  as  a  part  of  the  consideration. 
Sjoblom  V.  Mark  (Minn.),  14-125. 

Grantee's  covenant  as  to  tilings  not 
in  esse.  —A  grantee's  covenant  which  re- 
lates to  things  not  in  esse,  and  which  can- 
not he  construed  as  a  covenant  with  the 
grantor  and  his  assigns  or  by  the  grantee  for 
himself  and  his  assigns,  is  not  a  covenant 
running  with  the  land.  Dawson  v.  Western 
Msrylaad  B.  Co.   (Md.),  15-678. 

Assumption  of  mortgage  by  grantee. 
—  A  provisjoB  in  a  deed  whereby  the  grantee 
assumes  and  agrees  to  pay  an  existing  mort- 
gage does  not  create  a  covenant  which  runs 
with  the  land,  although  such  provision  is  in- 
serted in  connection  with  the  covenants  of 
seizin  and  against  incumbrances.  Clement  v. 
Willett  (Minn.),  15-1053. 

4.  Constbcction. 

Conveyance  subject  to  mortgage.  —  A 

statement  in  a  deed  that  the  property  con- 
veyed is  subject  to  a  mortgage  qualifies  the 
estate  granted..  Consequently  a  subsequent 
absolute  covenant  of  warranty  applies  merely 
to  the  equity  of  redemption.  Miller  v.  De 
Graffenried  (Colo.),  15-981. 

A  statement  in  such  deed  that  the  mort- 
gage has  been  assumed  by  a  third  person  is 
at  most  an  additional  means  of  identification 
thereof,  and  the  grantor  thereof  does  not  by 


his  subsequent  covenant  of  warranty  guaran- 
tee that  such  third  person  will  pay  the  mort- 
gage upon  maturity.  Miller  v.  De  Graffenreid 
(Colo.),  15-981. 

Deed  conveying  right,  title  and  in- 
terest. —  If  u,  deed  purports  to  convey  the 
right,  title,  and  interest  of  the  grantor  in 
and  to  certain  described  realty,  instead  of 
conveying  the  realty  itself,  the  covenants  in 
the  deed  will  be  limited  to  the  right  or 
interest  which  the  grantor  has  in  the  prop- 
erty.    White  V.  Stewart  (6a.),  15-1198. 

5.  What  Constitutes  Breach. 

Decree  of  court  establishing  para- 
mount title.  —  A  covenantee  is  evicted  so 
as  to  authorize  him  to  maintain  an  action 
for  breach  of  a  covenant  of  warranty  where 
he  is  compelled  to  purchase  the  paramount 
title  which  has  been  established  by  the  de- 
cree of  a  court  of  competent  jurisdiction  and 
ordered  to  be  sold  at  public  auction.  Mor- 
gan V.  Haley  (Va.),  13-204. 

6.  Actions  on  Covenants. 

Remedy  in  equity.  —  In  a  suit  in  equity 
by  a  person  who  has  purchased  lots  by  refer- 
ence to  a  map,  to  enjoin  his  grantor,  or  the 
latter's  assigns,  from  altering  the  location 
or  width  of  streets  shown  on  the  map,  the 
fact  that  the  proof  does  not  show  clearly 
that  the  threatened  alteration  or  narrowing 
of  the  streets  would  greatly  depreciate  the 
value  of  plaintiff's  property  does  not  dis- 
entitle him  to  equitable  relief,  since  his  only 
remedy  at  law  would  be  by  a  multiplicity 
of  actions  for  damages,  and  such  remedy 
is  plainly  inadequate.  Herold  v.  Columbia 
Invest.,  etc.,  Co.   (N.  J.),  16-580. 

Allegation  of  eviction.  —  In  an  action 
on  a  general  warranty  of  title  to  land  against 
the  claims  of  all  persons,  an  eviction  or 
equivalent  disturbance  by  an  outstanding 
paramount  title  must  be  alleged.  White  *. 
Stewart   (Ga.),  15-1198. 

Conclusiveness  of  eviction  proceed- 
ings against  covenantee.  —  In  order  that 
eviction  proceedings  *gajnst  the  coweiiantee 
shall  he  conclusive  on  the  covenantor  when 
the  latter  is  sued  for  breach  of  his  oovensflt 
of  warranty,  the  covenantor  must  not  only 
have  had  distinct  and  unequivocal  notice  of 
the  suit,  but  must  have  been  requested  to  ap- 
pear and  defend  it.  Morgan  v.  Haley  (Va. ), 
13-204. 

Measure  of  damages.  —  A  purchaser 
evicted  from  fend  bought  iwdjer  a  cove- 
nant of  good  title  is  entitled  to  recover 
against  the  purchaser  only  the  purchase  price 
paid,  wjth  interest  from  the  date  of  eviction 
and  the  costs  expended  in  defending  the 
action  of  eviction,  and  cannot  recover  his 
counsel  fees  as  a  part  of  such  eosta.  Mor- 
gan V.  Haley  (Va.),  13-204. 
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cows. 

Injuries  by  cows  in  highways,  see  Animals, 
2  c. 

CREDIBILITY. 

See  Witnesses,  5. 

Effect  of  intoxication,  see  Drunkenness  and 

Intoxication,  3  d. 
Qualifications   of   attesting   witness   to   will, 

see  WniS,  3  e  (2). 


CREDIT. 

Effect  of  representations  as  to  credit  of 
another,  see  Frauds,  Statute  of,  7. 

Words  affecting  credit  as  libelous,  see  Libel 
AND  Slander,  2  d. 


CREDITORS. 

Conveyances  in  fraud  of  creditors,  see  Fraud- 
ulent Conveyances. 

Sale  to  creditor  as  within  sales  in  bulk  acts, 
see  Fraudulent  Conveyances,  3  b. 


CRIME. 

Charging  commission  of  crime  as  libel,  see 

Libel  and  Slander,  1  b. 
Contract   furnishing  incentive   to   crime,   see 

Contracts,  4  m. 
Conviction   of   crime    as    disqualification   for 

jury  service,  see  Jury,  2. 
Conviction    of    crime    as    disqualification    of 

personal  representative,  see  Executors 

AND  Administrators,  2  b. 
Conviction    of    crime    as    disqualification    of 

voters,  see  Elections,  5. 
Conviction  of  crime  as  ground  for  divorce,  see 

Divorce,  2  d. 
Removal  of  public  officer  for  criminal  acts, 

see  Public  Officers,  7  b  (2). 


CRIMINAIi  CONVERSATION. 

See  Husband  and  Wife,  7. 

CRIMINAL   LAW. 

1.  General    Principles     and    Defini- 

tions, 595. 

2.  Criminal  Statutes,  595. 

a.  In  general,  595. 

b.  Construction,  595. 

c.  Amendment  or  repeal,  596. 

3.  Arrest,  596. 

4.  Preliminary  Examination,  596. 

5.  Jeopardy,  597. 

a.  In  general,  597. 

b.  What  constitutes,  597. 

e.  Waiver  of  immunity,  599. 

d.  Burden  of   proof   of   identity   of 

offenses,  599. 


e.  Pleading,  599. 
6.  Trial,  600. 

a.  Jurisdiction  of  courts,  600. 

b.  Place  of  trial,  600. 

c.  General    rights    of    accused    with 

regard  to  trial,  601. 

(1)  Speedy  trial,  601. 

(2)  Public  trial,  602. 

(3)  Time  to  prepare  for  trial, 

602. 

(4)  Kight  to  be  present  during 

trial,  602. 

(5)  Eight     to     be     free     from 

shackles,   603. 

(6)  Eight  to  confront  witnesses, 

603. 

(7)  Eight  to  cross-examine  wit- 

nesses, 603. 

d.  Continuance,  603. 

(1)  In  general,  603. 

(2)  On    account   of    absence   of 

witnesses,  604. 

e.  Separate  trials,  605. 

f.  Election  between  counts,  605. 

g.  Necessity  for   formal   accusation, 

605. 
h.  Arraignment,  605. 
i.  Counsel,  605. 
j.  Pleas,  606. 

(1)  In  general,  606. 

(2)  Eight  to  withdraw  plea  of 

guilty,  606. 
k.  Change  of  judges,  607. 
1.  Discharge  of  jury,  607. 
m.  Eeeeption  of  evidence,  607. 

(1)  Order  of  proof,  607. 

(2)  Exclusion  of  jury  upon  ar- 

gument as  to  admissibil- 
ity of  evidence,  607. 

(3)  Placing      witnesses      under 

the  rules,  607. 

(4)  Calling    all    witnesses    in- 

dorsed     on      indictment, 
607. 

(5)  Calling     witness     not     in- 

dorsed     on      indictment, 
607. 

(6)  Calling  eyewitnesses,  607. 

(7)  Scope    of    direct    examina- 

tion, 608. 

(8)  Scope    of    cross     examina- 

tion, 608. 

(9)  Exceptions   and   objections, 

608. 

( 10 )  Beading  and  signing  of  tes- 

timony,  608. 

(11)  Permitting   opposing   coun- 

sel   to    examine    papers, 
608. 

(12)  Allowing  attendant  for  wit- 

ness on  stand,  608. 
n.  Admissibility    and    sufficiency    of 
evidence,  608. 

(1)  In  general,  608. 

(2)  Identity  of  accused,  611. 

(3)  Character     or     reputation, 

611. 

(4)  Conduct  of  accused,  611. 

(5)  Evidence    of    prior    convic- 

612. 
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(6)  Proof  of  other  crimes,  612. 

(7)  Opinion  evidence,   613. 

(8)  Experiments,  613. 

(9)  Handwriting,   614. 

(10)  Bloodhound  evidence,  614 

(11)  Confessions,  admissions  and 

declarations,  614. 

(a)  Admissibility  in  gen- 

eral, 614. 

(b)  Voluntary      or      in- 

duced, 616. 

(aa)  In  general, 
616. 

(bb)  Confessions 
to  police 
officers,  616. 

(cc)  Preliminary 
proof  as  to 
admissibil- 
ity, 616. 

(c)  Rebuttal  or  impeach- 

ment, 617. 

(d)  Corroboration,  617. 

(e)  Whole     or     part     of 

confession,   618. 

(f)  Of  defendant  against 

self    and    codefend- 
ant,  618. 

(g)  Weight      and      suffi- 

ciency,  618. 
(h)   Permitting      written 
confession   in   jury 
room,  618. 
o.  Comments  by  court,  618. 
p.  Arguments  and  conduct  of  coun- 
sel, 619. 
q.  Instructions,  619. 

(1)  In  general,  619. 

(2)  Reasonable  doubt,  621. 

(3)  Presumption   of    innocence, 

622. 

(4)  Failure  of  defendant  to  tes- 

tify, 622. 

(5)  Motive,  623. 

(6)  Consideration  of   character 

evidence,  623. 

(7)  Confessions,  623. 

(8)  Matters  already  covered  by 

Instructions,   623. 
r.  Verdict,  624. 

(1)  General  verdict,  624. 

(2)  Special  verdict,  624. 

(3)  Direction  of  verdict,  624. 

(4)  Conviction  of  lesser  degree 

of  offense,  624. 

(5)  Presence  of  accused  at  ren- 

dition, 624. 

(6)  Coercing  verdict,  625. 

(7)  Impeachment     of     verdict, 

625. 

(8)  Sufficiency   and  validity  of 

verdict,  625. 

(9)  Reception  of  verdict,  626. 
7.  Sentence  and  Punishment,  626. 

a.  Validity  and  construction  of  stat- 

utes, 626. 

(1)  Validity,  626. 

(2)  Construction,  627. 

b.  Sentence,  627. 

(1)   Power  to  impose,  627. 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  38. 


(2)  Time  of  imposition,  627. 

(3)  Duty   to   inform   defendant 

of  verdict  and  permit  him 
to  be  heard,  627. 

(4)  Presence    of    defendant    in 

court,  628. 

(5)  Record  of  sentence,  628. 

(6)  Amount  of  sentence,  628. 

(a)  In  general,  628. 

(b)  Cumulative  sen- 

tences, 628. 

(c)  Suspension    of    civil 

rights,  628. 

(d)  Submission    of   ques- 

tion of  jury,  629. 

(e)  Matters    for    consid- 

eration in  determi- 
nation of  sentence, 
629. 

(f)  Effect     of     error     in 

sentence,   629. 

(7)  Place      of      imprisonment, 

629. 

(8)  Suspension      of      sentence, 

630. 

(9)  Construction     of     sentence, 

630. 
(10)  Repeal  of  statute  as  affect- 
ing prisoner  already  sen- 
tenced, 630. 

8.  New  Tbial,  630. 

9.  Appeal  and  Eebor,  630. 

a.  Preliminaries    to    obtain    review, 

630. 

(1)  Matters  relating  to  indict- 

ment, 630. 

(2)  Matters  relating  to  instruc- 

tions, 630. 

(3)  Misconduct  of  counsel,  631. 

(4)  Misconduct  of  jurors,   631. 

b.  Review,  631. 

(1)  In  general,  631. 

(2)  Matters     relating-  to     evi- 

dence, 631. 

(3)  Misconduct  of  counsel,  632. 

(4)  Matters  relating  to  instruc- 

tions, 633. 

(5)  Absence    of    judge    during 

trial,  633. 

c.  Disposition  of  case  on  appeal,  633. 
10.  Limitation  of  Peosecutions,  633. 

See  Accessories  and  Other  Participants  in 
Crime;  Accomplices;  Bail. 

See  Indictments  and  Informations. 

Appointment  of  attorney  to  defend  indigent 
prisoner,  see  Attorneys  at  Law,  9. 

Arrest  of  judgment  in  criminal  cases,  see 
Judgments,  7. 

Change  of  venue  in  criminal  cases,  see 
Change  of  Venue,  2. 

Character  of  proceeding  as  civil  or  criminal, 
see  Actions. 

Communications  between  court  and  jury,  see 
Jury,  7  b. 

Contracts  violating  penal  statute,  see  Con- 
tracts, 4  b. 

Costs  in  criminal  cases,  see  Costs.  9. 

Criminal  liability  of  corporation  for  con- 
spiracy, see  CoNSPiBACT,  1  c. 
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Criminal  liability  of  master  for  acts  of  ser- 
vant, see  Master  and  Servant,  6. 

Criminal  liability  of  oSujer  for  r.cts  of  cor- 
poration, see  Corporations,  7  b. 

Criminal,  liability  of  particular  persons  and 
persons  in  particular  relations,  see  CoR- 
POBATIONS,  5  c;  Infants,  5;  Municipal 

COBPOEATIONS,    10. 

Criminal  liability  of  public  officers,  see  Pttb- 
Lic  OffiCEBS,  10;   Eailboads,  9. 

Custody  of  persons  acquitted  of  crime  on 
ground  of  insanity,  see  Insanity,  3. 

Dying  declarations,  see  Homicide,  6  a  (3) 
(b) ;  Incest,  4  b. 

Effect  of  nonprosecution  of  others  for  same 
offense,  see  Physicians  and  Surgeons, 
3  c. 

Estoppel  as  applied  to  criminal  prosecutions, 
see  EsTOPPBt,  3. 

Fugitives  from  justice,  see  Extradition. 

Insanity  as  affecting  responsibility  for  crime, 
see  Insanity,  7. 

Intoxication  as  affecting  criminal  responsi- 
bility, see  Drunkenness  and  Intoxi- 
cation, 3  c. 

Invalidity  of  information  as  affecting  juris- 
diction of  court,  see  Indictments  and 
Informations,  1. 

Judicial  notice  in  homicide  cases,  see  Homi- 
cide, 6  a  ( 1 ) . 

Judgment  in  criminal  proceedings  as  res 
judicata  in  civil  cases,  see  Judgments, 
6  d   (4). 

Jurisdiction  of  accessories,  see  Accessories 
and  Other  Participants  in  Crime. 

Nevr  trial  in  criminal  cases,  see  New  Trial, 

2  b. 

Pardon  of  persons  convicted  of  crime,  see 
Pardon,  Reprieve,  and  Amnesty. 

Passing  sentence  as  affecting  time  for  appeal, 
see  Appeal  and  Eekob,  7  b. 

Place  of  trial  in  criminal  cases,  see  Venue,  2. 

Prevention  of  crime  by  injunction,  see  In- 
junctions, 2  g. 

Privilege  of  witnesses  as  to  self-crimination, 
see  Witnesses,  4  g. 

Res  gestw,  see  Homicide,  6  a   ( 1 ) . 

Restraining  criminal  proceedings,  see  Injunc- 
tions, 2  f. 

Restraining  enforcement  of  criminal  statute, 
see  Injunctions,  2  d   (4). 

Restraining  irregular  procedure  in  criminal 
cases,   see  Prohibitio',   1. 

Retraining  prosecution  under  void  statute, 
see  Prohibition,  1. 

Right  of  justice  of  the  peace  to  hold  case 
rmder  advisement  after  trial,  see  Jus- 
tices OF  THE  Peace,  2. 

Right  to  habeas  corpus  before  preliminary 
examination,  see  Habeas  Corpus,  1. 

Right  to  jury  trial  in  criminal  cases,  see 
Jury,  1  b. 

Solicitation  by  complaining  witness  as  de- 
fense,  see  Physicians  and  Surgeons, 

3  c. 

Trial  of  criminal  case  on  holiday,  see  Sun- 
days AND  Holidays,  3. 

Venue  in  criminal  cases,  see  Venue,  2. 

Venvie  in  prosecution  for  burglary,  see 
Burglary,  3. 


Venue  in  prosecution  for  embezzlement,  see 

Embezzlement,  3. 
Waiver  of  objection  to  change  of  judge,  see 

Judges,  5. 

Particular  crimes  and  criminal  prosecutions. 

See  Adulteration;  Adultery;  Affray; 
ARREsf;  Arson;  Assault  and  Bat- 
tery; Bigamy;  Bribery;  Burglary; 
Compounding  Offenses;  Contempt; 
Conspiracy;  Disorderly  Houses;  Dis- 
turbing Meetings;  Embezzlement; 
Embracery;  Escape,  Prison  Breaking, 
AND  Rescue;  Extortion;  False  Pre- 
tenses AND  Cheats;  Forgery;  Forni- 
cation; Homicide;  Incest;  Kidnap- 
ping; Larceny;  Lotteries;  Mayhem; 
Miscegenation;  Obscenity;  Perjury; 
Rape;  Receiving  Stolen  Property; 
Riot;  Robbery;  Seduction;  Threats; 
Treason;  Unlavstful  Assembly. 

Attempt  to  commit  suicide  as  crime,  see 
Suicide,  1. 

Betting  on  elections,  see  Gaming  and  Gam- 
ing Houses,  1  d. 

Breach  of  contract  as  crime,  see  Constitu- 
tional Law,  3;  Master  and  Servant, 

2  c. 

Cruelty  to  animals,  see  Animals. 
Defrauding   innkeepers,   see  Inns,  Boarding 

Houses,  and  Apartments,  10. 
Injury   to   animals   as   crime,   see  Animals, 

3  c. 

Liability    for    injuries    by    automobiles,    see 

Motor  Vehicles,  5. 
Libel  as  a  crime,  see  Libel  and  Slander,  5. 
Neglect    of    duty    by    master    of    vessel,    see 

Ships  and  Shipping,  5. 
Nonsupport  of  wife,  see  Husband  and  Wife, 

4  a  (2). 

Obstructing  highways,  see  Streets  and  High- 
ways, 5  f. 

Obtaining  monopoly  of  necessities  of  life,  see 
Monopolies    and    CoRPoaATE    Trusts, 

2  a. 

Poisoning  animals  as  a  crime,  see  Animals, 

3  c. 

Practicing  medicine  without  license,  see 
Physicians  and  Surgeons,  3. 

Prosecutions  against  corporations,  see  Cor- 
porations,  11. 

Remanding  cause  for  sentence,  see  Appeal 
and  Ebsob,  16  d. 

Threats  and  intimidation  by  labor  unions, 
see  Labor  Combinations,  12. 

Using  mails  to  defraud,  see  Post  Office. 

Usury  as  a  crime,  see  Usury,  3. 

Violations  of  anti-gambling  laws,  see  Gaming 
AND  Gaming  Houses. 

Violations  of  child  labor  laws,  see  Infants, 

4  b. 

Violations  of  food  laws,  see  Food,  6. 

Violations  of  game  laws,  see  Game  and  Game 
Laws,  5. 

Violations  of  license  laws,  see  Hawkers  and 
Peddubs,  5, 

Violations  of  jiquor  laws,  see  Intoxicating 
Liquors. 

Violations  of  municipal  ordinances,  see  Muni- 
cipal Corporations,  5  h. 
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Violations     of     national     hanking     act,     see 

Banks  and  Banking,  9  a. 
Violations  of  Sunday  laws,  see  Sundays  and 

Holidays,  1  c. 

1.  Geneeal  Peinciples  and  Definitions. 

Common-la'nr  and  statutory  offences. 

—  Under  the  Indiana  statute  providing  that 
the  punishment  of  all  crimes  must  be  "  fixed 
by  statute  of  this  state  and  not  otherwise " 
no  common-law  crimes,  punishable  as  such, 
exist  in  that  state.  Sopher  v.  State  (Ind.), 
14-27. 

Classification  of  crimes.  —  All  crim- 
inal oilenses  known  to  the  law  are  compre- 
hended in  the  two  classes  of  felonies  and  mis- 
demeanor. There  is  not  a  third  class  con- 
sisting of  nuisances  either  statutory  or  at 
common  law.  Commonwealth  v.  New  York 
Central,  etc.,  R.  Co.  (Mass.),  19-529. 

Intent  as  element  of  statutory  of- 
fense. —  Where  the  offense  charged  is  the 
violation  of  a  statute,  the  only  intent  neces- 
sary is  an  intent  to  do  the  prohibited  thing. 
Knight,  etc.,  Co.  v.  Miller  (Ind.),  18-1146. 

The  intent  with  which  an  otherwise  lawful 
act  Is  done  may  be  looked  to  for  the  purpose 
of  determining  whether  there  is  a  dangerous 
probability  that  such  act,  if  unchecked,  will 
result  in  an  unlawful  act,  where  the  latter 
act  is  of  such  a  nature  that  the  law  forbid- 
ding it  is  directed  against  the  dangerous 
probability  as  well  as  against  the  completed 
whole.  O'Brien  v.  People  (111.),  3-966. 
*  Intent  as  element  of  common-Iaxr 
offense.  —  At  common  law,  an  evil  intent 
and  an  unlawful  act  must  concur  to  consti- 
tute a  crime,  and  it  is  necessary  ordinarily  to 
allege  and  prove  a  guilty  intent.  Com.  v. 
Miser  (Mass,),  20-1152. 

Ignorance  as  defense.  —  Where  a  stat- 
ute commands  that  an  act  shall  be  done  or 
omitted  to  be  done  which,  in  the  absence  of 
such  statute,  might  be  done  or  omitted  with- 
out culpability,  ignorance  of  the  fact  or  con- 
dition contemplated  by  the  statute  does  not 
excuse  its  violation.  State  v.  Gilmore  (Vt. ), 
13-321. 

What  constitutes  attempt  to  commit 
crime.  —  If  all  that  a  person  intends  to  do 
will,  if  done,  constitute  no  crime,  it  cannot 
he  a  crime  for  him  to  attempt  to  do  with 
the  same  purpose  part  of  the  thing  intended. 
People  V.  Jaflfe    (N.  Y.),  7-348. 

Necessity  of  overt  act  in  attempt  to 
commit  crime,  —  Under  the  Oregon  stat- 
ute prescribing  the  punishment  for  an  at- 
tempt to  commit  any  crime,  to  constitute  an 
attempt  there  must  be  something  more  than 
a  mere  intention  to  commit  the  offense  and 
preparation  for  its  commission.  Some  overt 
act  must  be  dctjje  towards  its  commission 
which  falls  short  of  the  completed  crime. 
State  V.  Taylor   (Oregon),  8-627. 

Meaning  of  word  ''  criminals."  — 
"  Criminals  "  is  a  word  of  broad  significance, 
and  includes  those  who  have  committed  the 
most  trifling  infractions  of  the  penal  stat- 
ute, as  well  as  those  guilty  of  the  most 
heinous  offenses.  Creeden  v.  Boston,  etc.. 
Railroad  (Mass,),  8-1121. 


Meaning  of  word  "  motive."  —  In  the 

sense  of  the  criminal  law,  motive  may  be 
defined  as  "  that  which  leads  or  tempts  the 
mind  to  indulge  in  a  criminal  act."  Thomp- 
son V.  United  States  (U.  S.),  7-62. 

Meaning  of  words  "  now  beld  in  cus- 
tody." —  As  used  in  an  order  for  a  special 
term  of  court  for  the  trial  of  a  person  ac- 
cused of  crime,  the  words  "  now  held  in  cus- 
tody, charged  with  a  capital  offense,"  neces- 
sarily mean  that  the  accused  is  conffned  in 
jail.    Beard  v.  State  (Ark.),  9-409. 

2.    CEiMiNAt  Statutes. 

a.  In  general. 

Application  of  criminal  statutes  to  Indians, 

see  Indians, 
Special  laws  for  punishment  of  offenses,  see 

Banks  and  Banking,  7. 
Uniform  operation  of  criminal   statutes,  see 

Game  and  Game  Laws,  3  a  (2), 

Po-wer  of  legislature  to  enact.  —  It  is 

within  the  exclusive  power  of  the  legislature 
to  declare  what  acts  shall  constitute  a  crim,e, 
to  define  the  same,  and  to  provide  sUch  pun- 
ishment therefor  as  may  be  deemed  appro- 
priate. State  V.  Shevlin-Carpenter  Co. 
(Minn.),  9-634. 

The  legislature,  in  the  exercise  of  the 
police  power,  may  prohibit  under  penalty  the 
performance  of  a  specific  act.  The  doipg  of 
the  prohibited  act  constitutes  a  crime,  and 
the  moral  turpitude  or  purity  of  the  motive 
by  which  the  act  is  prompted,  and  the  knowl- 
edge or  ignorance  of  its  criminal  character, 
are  immaterial  on  the  issue  of  guilt.  Com. 
V.  Mixer   (Mass.),  20-1152. 

Classification  of  offense  as  felony  or 
misdemeanor.  —  In  a  criminal  statute  it 
is  not  necessary  to  specify  that  the  act  pro- 
hibited is  a  misdemeanor  or  a  felony,  as  the 
punishment  affixed  determines  that  fact. 
State  V.  Lewis    (N.  Car.),  9-604. 

Test  of  constitutionality.  —  The  test 
of  the  constitutionality  of  an  act  creating  a 
crime  and  providing  penalties  for  the  pun- 
ishment thereof  is  not  what  the  effect  of  the 
statute,  mercifully  and  discreetly  adminis- 
tered, will  be,  but  what  the  statute  empowers 
those  in  authority  to  do.  State  v.  Williams 
(N.  Car.),  14-562. 

Time  to  question  constitutionality.  — 
Where  a  case  involves  the  punishment  of  a 
defendant  for  a  crime,  the  constitutionality 
of  the  statute  authorizing  the  prosecution 
may  be  questioned  at  any  stage  of  the  pro- 
ceedings. Commonwealth  v.  Hana  (Mass.), 
11-514. 

b.  Construction. 

Title  of  statute  making  certain  acts  of  tres- 
pass criminal,  see  Statutes,  3  b. 

Title  of  statute  providing  for  defenses  in 
criminal  cases,  see  Statutes,  3  b. 

Title  of  statute  regulating  punishment  of 
death,  see  Statutes,  3  b. 

In  general.  —  The  general  rule  is  that 
criminal  statutes  must  be  strictly  construed 
to  avoid  the  creation  of  penalties  by  construe- 
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tion,  but  such  reasonable  view  must  be  taken 
of  a  statute  as  will  effectuate  the  manifest 
intent  and  purpose  of  the  lawmakers.  Groff 
V.  State  (Ind.),  17-183. 

As  a  general  rule,  criminal  statutes  are  to 
be  strictly  construed,  and  nothing  can  be 
added  thereto  by  intendment.  Rohlf  v.  Kase- 
meier    (la.),  17-750. 

Statute  imposing  both,  civil  and 
orlminal  liability.  —  The  Minnesota  stat- 
ute declaring  certain  acts  of  trespass  upon 
state  lands  to  be  a  crime,  imposing  a  penalty 
therefor,  and  fixing  the  measure  of  damages 
to  be  recovered  in  a  civil  action,  must  be 
construed  as  imposing  upon  a  casual  or  in- 
voluntary trespasser  criminal  punishment 
and  also  double  damages  for  his  wrongful 
acts;  and  as  so  construed  the  statute  is  con- 
stitutional. State  V.  Shevlin-Carpenter  Co. 
(Minn.),  9-634. 

Penalty  for  second  conviction.  —  As 
used  in  a  criminal  statute  imposing  more 
severe  punishment  "  in  case  of  a  second  or 
any  subsequent  conviction  of  the  same  person 
during  any  year,"  the  words  "  during  any 
year "  do  not  mean  the  calendar  year,  but 
mean  the  ensuing  year  from  the  date  of  the 
first  conviction,  and  therefore  a  second  con- 
viction within  three  hundred  and  sixty-five 
days  after  the  first  conviction  is  within  the 
statute.    Paetz  v.  State  (Wis.),  9-767. 

Statute  prescribing  punishment  for 
common-lamr  offense.  —  A  statute  prescrib- 
ing a  penalty  for  a  common-law  offense,  with- 
out cutting  off  the  common-law  prosecution 
and  punishment  either  expressly  or  by  im- 
plication is  construed  as  intending  a  cumu- 
lative remedy  only.  State  v.  Hildreth  (Vt.), 
18-661. 

c.  Amendment  or  repeal. 

Effect  upon  pending  prosecutions.  — 

By  force  of  a  statute  in  Ohio,  the  repeal  or 
amendment  of  a  criminal  statute  in  no  man- 
ner affects  pending  prosecutions,  or  causes 
of  prosecution  existing  at  the  time  of  such 
amendment  or  repeal,  unless  it  is  otherwise 
expressly  provided  in  an  amending  or  repeal- 
ing act.    State  v.  Lawrence  (Ohio),  6-888. 

Repeal  after  final  judgment.  —  The 
repeal  of  a  criminal  statute  after  a  final 
judgment  in  a  criminal  prosecution  does  not 
vacate  or  invalidate  the  judgment.  In  re 
Kline  (Ohio),  1-219. 

Where  a  defendant  is  convicted  of  selling 
intoxicating  liquors  in  violation  of  the  pro- 
visions of  a  valid  city  ordinance,  and  has 
been  duly  sentenced  therefor,  the  subsequent 
repeal  of  such  ordinance  does  not  relieve  him 
from  such  sentence.  Wichita  v.  Murphy 
(Kan.),  16-468. 

3.  Arbest. 

Validity  of  warrant.  —  In  a  prosecution 
for  an  offense  committed  in  violation  of  a 
statute  amended  by  a  subsequent  statute, 
where  it  appears  that  a  section  of  the  amend- 
ing statute  is  void  and  that  the  correspond- 
ing section  of  the  original  statute  has  not 
been  repealed,  either  expressly  or  by  impli- 
cation, the  warrant  is  rendered  void  by  the 


fact  that  it  recites  that  the  offense  was  com- 
mitted in  violation  of  the  original  statute 
as  amended,  particularly  if  it  appears  that 
some  of  the  sections  of  the  amending  statute 
are  valid,  and  that  the  reference  in  the  war- 
rant to  the  amending  statute  merely  specifies 
the  number  of  the  chapter  and  does  not 
specify  any  particular  section  thereof.  People 
ex  rel.  Farrington  v.  Mensching  (N.  Y.),  10- 
101. 

Discretion  of  magistrate  as  to  issu- 
ance of  ivarrant.  —  Where  an  application 
for  a  warrant  is  made  to  a  magistrate,  he 
must  determine  for  himself  whether  an  offense 
has  been  committed,  and  if  he  finds  that  it 
has,  he  may  issue  the  warrant  whether  the 
prosecuting  attorney  assents  or  dissents,  and 
therefore  it  is  improper  for  a  magistrate  to 
determine  simply  that  it  is  the  duty  of  the 
prosecuting  attorney  to  make  the  investiga- 
tion, and  that  he  will  not  interfere  with  the 
duties  or '  doings  of  that  officer.  State  v. 
Yakey  (Wash.),  9-1071. 

Taking  prisoner  to  prosecuting  at- 
torney's office  after  arrest.  —  It  is  im- 
proper for  the  state's  counsel  to  have  one 
who  is  under  arrest  brought  from  the  place 
of  arrest  to  the  counsel's  office  unless  the 
person  desires  a  conference.  State  v.  Tha- 
vandt  (Mo.),  20-1122. 

4.  Peeliminaby  Examination. 

Right  to  file  information  after  preliminary 
examination,  see  Indictments  and  In- 

FOEMATIONS,    2. 

Bight  to  examination.  —  Under  the 
Missouri  statute  providing  that  "  no  prose- 
cuting or  civil  attorney  of  this  state  shall 
file  any  information  charging  any  person  or 
persons  with  any  capital  offense  until  such 
person  or  persons  shall  first  have  been  ac- 
corded the  right  to  a  preliminary  examina- 
tion before  some  justice  of  the  peace  in  the 
county  where  the  offense  is  alleged  to  have 
been  committed,"  an  information  is  not  sub- 
ject to  quashal  because  a  person  jointly 
charged  with  the  defendant  with  the  commis- 
sion of  the  crime  is  a  fugitive  from  justice, 
and  therefore  has  never  had  any  preliminarj 
examination.    State  v.  Jeffries  (Mo.),  14-524 

Under  such  statute  it  is  not  required  thai 
in  the  preliminary  examination  preceding  thf 
filing  of  the  information  all  the  witnesses  foi 
the  state  shall  be  examined,  and  hence  nc 
error  is  committed  in  refusing  to  quash  ar 
information  on  the  ground  that  at  the  pre 
liminary  examination  the  defendant  was  com 
mitted  without  the  examination  of  all  thi 
witnesses  who  were  summoned  for  the  state 
State  V.  Jeffries   (Mo.),  14-524. 

Sufficiency  of  affidavit.  —  An  affidavi" 
charging  a  person  with  a  crime  need  not  shov 
that  the  statements  contained  in  it  are  madi 
upon  the  affiant's  knowledge,  but  it  is  suffi 
cient  if  made  upon  information  and  belief 
Rose  )'.  State   (Ind.),  17-228. 

Powers  of  magistrate.  —  The  act  creat 
ing  the  court  of  Topeka  (Laws  1899,  c.  129 
confers  upon  the  judge  of  that  court  th 
power   and  jurisdiction  of   a   justice   of  th 
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peace  in  preliminary  examinations  of  per- 
sons accused  of  felony.  State  v.  Pigg  (Kan.), 
18-521. 

Under  the  California  statutes  there  is  a 
distinction  between  the  methods  of  prosecu- 
ting charges  of  felony  and  those  amounting 
only  to  ordinary  misdemeanors.  In  cases  of 
felony  the  magistrate  may  examine  as  many 
witnesses  as  he  sees  fit  before  issuing  the 
warrant,  while  in  cases  of  simple  misde- 
meanors he  is  limited  to  the  complaint  itself 
as  a  basis  for  his  action  in  signing  a  warrant 
of  arrest.  In  cases  of  the  latter  nature,  a 
complaint  on  information  and  belief  forms  a 
sufficient  basis  for  the  issuance  of  a  warrant. 
Ex  parte  Blake   (Cal.),  18-815. 

Amendment  of  charge.  —  It  is  com- 
petent for  an  examining  court  to  change  the 
charge  against  a  person  accused  of  crime 
who  has  been  held  to  reappear  and  answer  at 
a  later  day,  though  he  has  been  released  upon 
bail.     Commonwealth  v.  Jones  (Ky. ),  4-1192. 

Bight  of  state  to  introduce  evidence. 
—  The  purpose  of  a  preliminary  examination 
is  threefold :  { 1 )  To  inquire  concerning  the 
commission  of  crime  and  the  connection  of 
the  accused  with  it,  in  order  that  he  may  be 
informed  of  the  nature  and  character  of  the 
crime  charged  against  him,  and,  if  there  be 
probable  cause  for  believing  him  guilty,  that 
the  state  may  take  the  necessary  steps  to 
bring  him  to  trial;  (2)  to  perpetuate  testi- 
mony; (3)  to  determine  the  amount  of  bail 
which  will  probably  secure  the  attendance  of 
the  accused  to  answer  the  charge.  The  right 
of  the  state  to  introduce  evidence  at  a  pre- 
liminary examination  cannot  be  defeated  by 
the  accused  waiving  an  examination.  State 
V.  Pigg  (Kan.),  18-521. 

Signature  of  certificate  by  clerh.  — 
Where  the  clerk  of  a  city  court  has  failed 
to  sign  the  certificate  attached  to  the  trans- 
script  of  a  preliminary  examination  held  be- 
fore the  judge  of  such  court  it  is  proper  for 
the  district  court  to  permit  the  certificate  to 
be  amended  by  having  the  clerk  attach  his 
signature.     State  v.  Pigg  (Kan.),  18-521. 

5.  Jeopakdy. 
a.   In  general. 
Application    of    fifth    amendment    to 
TTnited  States  constitution  to  states.  — 

The  fifth  amendment  of  the  Constitution  of 
the  United  States,  including  the  statement, 
"  nor  shall  any  person  be  subjected  for  the 
same  offense  to  be  twice  put  in  jeopardy  of 
life  and  limb,  .  .  .  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of 
law,"  is  a  limitation  upon  the  power  of  the 
federal  government,  and  not  upon  the  indi- 
vidual states.  Brantley  v.  State  (Ga.),  16- 
1203. 

Validity  of  statute  providing  for 
punishment  of  crime  and  civil  action 
for  penalty.  —  The  Minnesota  statute  de- 
claring certain  acts  of  trespass  upon  state 
lands  to  be  criminal  offenses,  imposing  a  pen- 
alty therefor,  and  providing  for  the  recovery 
of  double  or  treble  damages  from  the  tres- 
passer, does  not  violate  the  provision  of  the 
state   constitution   that   no   person   ihall   be 


twice  put  in  jeopardy  of  punishment  for  the 
same  offense,  as  that  provision  applies  only 
to  criminal  prosecutions,  and  the  damages 
imposed  by  the  statute,  though  in  the  nature 
of  a  penalty,  are  recoverable  by  the  state  in  a 
civil  action.  State  v.  Shevlin-Carpenter  Co. 
(Minn.),  9-634. 

Repeal  of  statutes.  —  Military  order  No. 
58  relating  to  criminal  procedure  in  the 
Philippine  Islands,  as  amended  by  the  act  of 
the  Philippine  Commission  No.  194,  in  so 
far  as  it  undertakes  to  permit  an  appeal  by 
the  government  after  acquittal  in  criminal 
actions,  was  repealed  by  the  Act  of  Con- 
gress of  July  1,  1902,  providing  for  the  ad- 
ministration of  the  affairs  of  civil  govern- 
ment in  the  Philippine  Islands  and  declaring 
that  no  person  for  the  same  offense  shall  be 
twice  put  in  jeopardy  of  punishment.  Kep- 
ner  v.  United  States   (U.  S.),  1-655. 

b.  What  constitutes. 

In  general.  —  A  person  is  in  legal  jeo- 
pardy when  he  is  put  upon  trial,  before  a 
court  of  competent  jurisdiction,  upon  an  in- 
dictment or  information  which  is  sufficient 
in  form  and  substance  to  sustain  a  conviction, 
and  the  jury  has  been  charged  with  his  de- 
liverance. And  a  jury  is  said  to  be  thus 
charged  when  they  have  been  impaneled  and 
sworn.     Allen  v.  State   (Fla.),  10-1085. 

Acquittal  in  court  -nrithout  jurisdic- 
tion to  hear  and  determine.  —  An  acquit- 
tal in  a  court  not  having  jurisdiction  to  hear 
and  determine  the  charge  against  the  de- 
fendant is  not  a  bar  to  a  subsequent  prose- 
cution in  a  court  which  has  jurisdiction  of 
the  offense.     State  v.  Fox  (Conn.),  19-682. 

Discharge  hy  magistrate  on  prelim- 
inary examination.  —  The  discharge  of  «, 
defendant  by  a  magistrate  on  a  preliminary 
examination  is  not  such  an  adjudication  iii 
the  defendant's  favor  as  v/ill  bar  a  subse- 
quent prosecution  for  the  offense.  People  v. 
Dillon    (N.  Y.),  18-552. 

Second  trial  after  verdict  for  de- 
fendant and  appeal  by  state.  —  The  Act 
of  Congress  of  1902,  relating  to  civil  govern- 
ment of  the  Philippine  Islands,  prohibits  an 
appeal  by  the  government  in  criminal  actions 
from  a  verdict  for  the  defendant,  as  a  second 
trial  even  in  an  appellate  court  constitutes  a 
second  jeopardy.  Kepner  v.  United  States 
(U.   S.),   1-655. 

Nenr  trial  after  judgment  of  convic- 
tion as  jeopardy.  —  When  a  defendant  has 
been  tried  and  convicted  of  an  offense,  and  a 
new  trial  has  been  granted  him,  and  he  is 
placed  on  trial  on  the  same  indictment  again, 
a  plea  of_  former  jeopardy,  based  upon  the 
first  conviction,  does  not  present  a  defense 
in  the  case.  Johnson  v.  State  (Okla.),  18- 
300. 

Trial  for  higher  ofFense  after  revers- 
al   of    conviction    of    lower    offense.  

Where  a  person  convicted  of  assault  by  a 
trial  court  in  the  Philippine  Islands  under  a 
complaint  charging  him  with  murder  appeals 
to  the  supreme  court  of  the  islands,  the 
action  of  such  supreme  court  in  reversing  the 
judgment  of  the  trial  court  and  convicting 
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the  appellant  of  murder  in  the  second  de- 
gree does  not  violate  the  guaranty  of  the 
Act  of  Congress  that  no  person  accused  of 
crime  in  the  Philippine  Islands  shall  be  put 
twice  in  jeopardy  of  punishment  for  the  same 
offense.  Trono  v.  United  States  (U.  S.),  4-^ 
773. 

Trial  for  higher  offense  after  new 
trial  granted  from  oonTiction  of  lonrer 
offense.  —  Where  a  person  convicted  of 
manslaughter  under  an  indictment  for  mur- 
der is  granted  a  new  trial  on  his  own  mo- 
tion, he  may  be  tried  again  for  murder 
under  the  same  indictment.  State  v.  Gillis 
(S.  Car.),  6-M3. 

Where  a  person  who  has  been  indicted  for 
murder  and  convicted  of  voluntary  man- 
slaughter, voluntarily  seeks  and  obtains  a 
new  trial,  he  is  subject  to  another  trial  gen- 
erally for  the  offense  charged  in  the  indict- 
ment, and  upon  such  trial  he  cannot  suc- 
cessfully interpose  a  plea  of  former  acquittal 
of  the  crime  of  murder,  or  former  jeopardy  in 
trial  generally.  Brantley  v.  State  (Ga.),  16- 
1203. 

Whatever  may  be  the  rule  in  jurisdictions 
where  the  matter  is  not  regulated  by  consti- 
tution or  statute,  the  rule  above  stated  is  in 
accord  with  the  constitution  of  Georgia, 
which  provides  that  "  no  person  shall  be  put 
in  jeopardy  of  life  or  liberty  more  than  once 
for  the  same  offense,  save  on  his  or  her  own 
motion  for  a  new  trial  after  conviction,  or 
in  case  of  mistrial."  The  term  "  new  trial," 
as  used  in  the  constitution,  means  a  new 
trial  generally.  Brantley  v.  State  (Ga.),  16- 
1203. 

If  one  has  been  indicted  for  murder  and 
convicted  of  manslaughter,  and,  under  a  pro- 
vision of  the  state  constitution  to  the  effect 
that  if  a  new  trial  is  granted  to  a  convicted 
person  on  his  own  motion  it  shall  be  another 
trial  generally  for  the  offense  charged  in  the 
indictment,  moves  for  a  new  trial  and  ob- 
tains it,  thus  voluntarily  causing  the  verdict 
to  be  set  aside,  the  clause  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United 
States  prohibiting  any  state  from  depriving 
a  person  of  life,  liberty,  or  property  without 
due  process  of  law  or  denying  to  any  person 
the  equal  protection  of  the  laws,  does  not  pre- 
vent him  from  being  again  tried  for  murder. 
Brantley  v.  State  (Ga.),  16-1203. 

Trial  fof  several  offenses  in  same  in- 
formation after  reversal  of  conviction 
of  one  offense.  — On  the  reversal  of  a  con- 
viction for  One  offense  under  an  information 
charging  the  commission  of  several  offenses, 
the  implied  acquittal  of  the  other  offenses, 
arising  from  the  conviction  for  one  offense, 
falls.     State  V.  Pianfetti    (Vt.),  9-127. 

Dismissal  of  indictment  after  ar- 
raignment and  plea.  —  The  extradition  of 
a  person,  and  his  arraignment  and  plea  in  the 
extraditing  state  to  an  indictment  which  is 
afterwards  dismissed  by  the  state's  attorney 
for  want  of  sufiicient  evidence  or  for  other 
adequate  reasons,  does  not  put  the  accused 
in  jeopardy  so  as  to  make  his  second  extra- 
dition for  the  same  offense  unlawful  under 
the  Constitiition  and  laws  of  the  United 
States.    Bassing  «.  Cady  (U.  S.),  13-905. 


Acgnittal  of  defendant  on  legal 
charges  and  unwarranted  conviction 
on  another  charge  as  bar  to  new  trial 
after  reversal.  —  Where  the  jury,  under  an 
indictment  charging  larceny  and  embezde- 
ment,  has  found  the  defendant  not  guilty  of 
embezzlement  or  of  aiding  or  abetting  in  the 
commission  of  embezzlement,  but  guilty  of 
the  crime  of  larceny,  of  which  he  could  not 
be  legally  convicted  under  the  evldenee,  the 
cause  cannot  be  remanded  for  a  trial  on  the 
charge  of  embezzlement.  State  v.  Casey 
(Mo.),  13-878. 

Discharge  of  jury  for  insufficient 
legal  reason.  —The  power  of  a  court  to 
discharge  a  jury  who  have  been  sworn  in 
chief  before  a  verdict  should  be  eXWciBed 
only  in  case  of  manifest,  urgent,  or  abaolute 
necessity.  If  the  jury  are  discharged  for  a 
reason  legally  insufficient  and  without  abso- 
lute necessity  for  it,  and  without  the  de- 
fendant's consent,  the  discharge  is  equivalent 
to  an  acquittal,  and  may  be  pleaded  ftS'  a 
bar  to  any  further  trial  or  to  any  subsei}uent 
indictment.     Allen  v.  State   (Fla.),  Ifr-lOSS; 

Entry  of  nolle  prosequi  after  part  of 
jury  sworn.  —  A  plea  of  former  jeopardy  is 
not  supported  by  a  showing  that  a  former 
trial  was  entered  upon,  that  at  that  time 
four  jurors  were  sworn  to  try  the  cause,  and 
that  thereupon  a  nolle  prosequi  was  entered 
by  the  state's  attorney.  O'Donnell  «.  People 
(111.),  8-123. 

Mistrial.  —  Mistrials  should  not  be  lightly 
granted,  but  are  not  limited  to  cases  Of 
physical  necessity  and  may  be  ordered  whei'e 
necessary  to  secure  a  fair  trial.  Oliveros  t'. 
State   (Ga.),  1-114. 

A  mistrial  cannot  be  declared  in  a  criminal 
case,  after  the  jury  is  charged  with  the  case, 
for  an  error  of  law  committed  by  the  judge, 
without  the  consent  of  the  accused.  OliverOs 
V.  State  (Ga.),  1-114. 

Where  a  court  declares  a  mistrial  over  the 
protest  of  the  accused  in  a  criminal  case  for 
an  error  committed  by  the  court,  the  accused 
may  plead  former  jeopardy  upon  the  new 
trial.     Oliveros  v.  State  (Ga.),  1-114. 

Disagreement  by  jury.  —  The  court 
does  not,  after  a  disagreement  of  the  jury  in 
a  criminal  case,  lose  jurisdiction  to  proceed 
with  a.  second  trial  because  the  record  of 
prior  proceedings  contains  facts  sufficient  to 
establish  former  jeopardy.  State  v.  White 
(Kan.),  6-132. 

The  well-established  rule  that  where,  after 
a  reasonable  time  has  been  allowed,  «,  verdict 
has  not  been  agreed  upon,  and  there  is  no 
probability  of  an  agreement,  the  trial  court 
may  discharge  the  jury  without  prejudicing  a 
future  prosecution,  has  been  embodied  in  the 
Wyoming  constitution  and  statutes.  Hovey 
r.  Sheffner   (Wyo.),  15-318. 

Acquittal  by  court-martial  as  bar  to 
prosecution  in  civil  court.  —  Under  the 
Sixty-second  Article  of  War  of  the  United 
States  a  general  court-martial  has,  in  time 
of  peace,  jurisdiction  to  try  a  person  in  the 
military  service  for  any  offense,  not  capital, 
which  the  civil  law  declares  to  be  a  crime, 
and  under  the  provision  of  the  Federal  Con- 
stitution prohibiting  double  jeopardy  for  the 
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same  oflfense  a  person  who  has  been  tried 
aad  acquitted  of  a  crime  by  a  court-martial) 
having  jurisdiction,  and  deriving  its  author' 
ity  from  the  United  States,  cdnnot  be  tried 
for  the  same  acts  by  a  civil  court  Of  the 
United  States,  although  the  offense  is  charged 
by  a  different  name.  Grafton  v.  United 
States  (U.  S.),  11-640. 

A  civil  court  cannot  disregard  the  judg- 
ment of  a  general  court-martial  against  an 
accused  soldier,  if  such  court-martial  had 
jurisdiction  to  try  the  offense  set  forth  in 
the  charge  and  specifications,  although  the 
civil  court,  if  it  had  first  taken  hold  of  the 
case,  might  have  tried  the  same  offense  or 
even  one  of  higher  grade  arising  out  of  the 
same  facts.  Cranon  r.  United  States 
(U.  S.),  11-640. 

Identity  of  offenses.  —  In  a  prosecution 
against  a,  United  States  senator  for  having 
received  compensation  from  a  corporation  in 
a  proceeding  before  a  government  depart- 
ment in  which  the  United  States  is  interested, 
in  violation  of  a  federal  statute,  the  defend- 
ant cannot  plead  in  bar  his  acquittal  in  a 
prior  prosecution  for  having  received  compen- 
sation from  an  individuaF  though  such  in- 
dividual was  described  in  the  former  indict- 
ment as  an  officer  and  employee  of  the  cor- 
poration, where  it  does  not  appear  plainly  as 
a  matter  of  law  upon  the  face  of  the  record 
that  the  two  offenses  are  identical.  Burton 
r.  United  States  (U.  S.),  6-362. 

Acquittal  upon  an  indictment  charging  the 
defendant  with  the  fraudulent  appropriation 
of  a  certain  amount  of  money  in  his  custody, 
on  a  certain  day,  is  a  bar  to  a  prosecution  on 
a  second  indictment  in  all  respects  like  the 
first  except  charging  the  appropriation  of  a 
slightly  different  amount  and  on  a  different 
day.     State  v.  Dewees   (S.  Car.),  ll-gw. 

Test  in  determining  identity.  •—  On  a 
plea  of  former  acquittal,  in  determining 
whether  the  two  indictments  charge  the  same 
offense,  the  test  is  whether  the  evidence 
necessary  to  support  the  second  indictment 
would  have  been  sufficient  to  procure  a  con- 
viction upon  the  first  indictment.  State  v. 
Dewees    (S.  Car.),  11-991, 

Question  of  lair  or  fact.  •—  Where,  in 
a  criminal  prosecution,  the  state's  response 
to  a  plea  of  former  acquittal  amounts  to  a 
traverse  of  the  facts  alleged  in  the  plea,  a 
special  issue  is  raised  which  it  is  proper  to 
submit  to  ^he  jury.  But  a  demurrer  to  a 
plea  of  former  acquittal,  being  an  admission 
of  the  facts  alleged  in  the  plea,  raises  only 
an  issue  of  law  triable  by  the  court.  State  v. 
Dewees   (S.  Car,),  11-991. 

Conviction  of  assault  as  bar  to  prose- 
cution for  murder  after  death  of  per- 
son assaulted.  —  A  conviction  for  felonious 
assault  while  the  victim  of  the  assault  is 
still  living  is  no  bar  to  a.  prosecution  for 
murder  after  the  victim's  death.  Common- 
Wealth  V.  Kamuimo  (Pa.),  12-818. 

c.  Waiver  of  immunity. 

Rigkt  to  wMve.  —  The  immunity  from 
second  jeopardy  granted  by  the  constitution 
to  one  who  is  accused  of  crime  is  a  personal 


privilege  which  he  may  Waive.  State  v. 
White  (Kan.),  6-132. 

Wha.t  constitutes  waiver.  —  If  a  per- 
son about  to  be  placed  in  jeopardy  a  second 
time  does  not,  in  some  legal  form,  insist 
Upon  his  constitutional  privilege  before 
entering  upon  a  trial  of  the  merits,  the  privi- 
lege is  waived.  State  v.  White  (Kan.),  6- 
132. 

The  silence  of  the  defendant  on  trial  for 
crime,  or  his  failure  to  object  or  protest 
against  the  illegal  discharge  of  the  jury  be- 
fore a  verdict,  does  not  constitute  a  consent 
to  slich  discharge,  or  a  Waiver  of  the  con- 
stitutional inhibition  against  a  second  jeo- 
pardy for  the  same  offense.  Allen  v.  State 
(Fla.),  10-1085. 

£stoppel  to  allege  indictment  valid 
and  jeopardy  liy  obtaining  dismissal 
as  invalid.  —  Where  the  accused  has  se- 
cured the  quashing  of  an  indictment  he  ia 
estopped  to  assert,  when  he  is  subsequently 
indicted  for  the  same  offense,  that  the  for- 
mer indictment  was  valid,  and  that  the  pro- 
ceedings thereunder  amounted  to  former  jeop- 
ardy, which  constitutes  a  bar  to  further 
prosecution.  Carroll  v.  State  (Tex.),  14- 
426. 

d.  Burden  of  proof  of  identity  of  offenses. 

In  general.  —  Where  the  defendant  in  a 
criminal  proseciltion  pleads  a  former  con- 
viction for  the  same  offense,  the  burden  is 
on  him  not  only  to  prove  by  record  the  for- 
mer conviction,  but  also  to  establish  the 
identity  of  the  parties  and  of  the  offenses. 
State  V.  Pianfetti  (Vt.),  9-127. 

Prosecution  for  offenses  capable  of 
repetition.  —  In  a  prosecution  for  offenses 
which  from  their  nature  are  capable  of  repe- 
tition, such  as  a  prosecution  charging  several 
illegal  sales  of  intoxicating  liquors,  each 
separate  act  being  a  distinct  and  substantive 
offense,  Where  the  defendant  pleads  a  former 
conviction,  the  record  of  the  former  con- 
viction does  not  make  out  a  prima  facie  case 
of  identity  of  offenses,  and  no  presumption  of 
identity  arises  from  the  fact  that  evidence 
sufficient  to  convict  under  one  prosecution 
would  warrant  conviction  under  the  othCr, 
but  the  defendant  must  show  affirmatively 
by  proof  outside  the  record  that  the  offenses 
are  one  and  the  same.  State  V.  Pianfetti 
(Vt.),  9-127. 

In  a  prosecution  for  several  illegal  sales  of 
intoxicating  liquors,  where  the  defendant, 
after  pleading  former  conviction,  merely  in- 
troduces the  record  of  such  conviction  and 
offers  no  evidence  of  the  identity  of  the  of- 
fenses, it  is  not  erroneous  for  the  trial  court 
to  direct  a  verdict  against  the  defendant  on 
the  issue  raised  by  his  plea.  State  v.  Pian- 
fetti  (Vt.),  9-127. 

e.  Pleading. 

Necessity  of  pleading  former  jeop- 
ardy. —  Ordinarily  former  jeopardy  must  be 
pleaded  in  bar  of  further  prosecution,  and 
such  plea  must  be  i«terposed  upon  arraign- 
ment before  pleading  to  the  merits.  If,  how- 
ever, upon  a  second  trial  of  the  same  action 
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it  be  claimed  that  the  accused  was  put  in 
jeopardy  by  the  first  proceeding,  and  the 
record  itself  discloses  all  the  facts,  they  need 
not  be  pleaded  anew,  or  proved  aliimde. 
Upon  the  question's  being  raised  the  court 
wUl  take  cognizance  of  such  facts  from  the 
record,  and  determine  their  proper  legal  ef- 
fect as  if  upon  demurrer  to  a  plea  reciting 
them.    State  v.  White  (Kan.),  6-132. 

Sufficiency  of  plea  of  jeopardy.  —  A 
plea  of  former  acquittal  is  sufficient  which 
shows  on  its  face  that  the  second  indictment 
is  based  on  the  same  single  criminal  act 
which  was  the  basis  of  the  indictment  upon 
which  the  defendant  was  acquitted.  State  v. 
Klugherz   (Minn.),  1-307. 

In  a  criminal  prosecution  there  is  no  error 
in  overruling  a  plea  in  bar  on  the  ground  of 
former  acquittal,  where  it  is  not  averred 
that  the  defendant  was  tried  in  the  former 
proceeding  upon  the  present  charge  or  any 
offense  included  therein,  and  found  not  guilty. 
Price  V.  United  States   (U.  S.),  13-483. 

Striking  insnfficient  plea  from  rec- 
ord. —  When  a  plea  of  former  jeopardy  does 
not  state  facts  which  constitute  a  defense,  it 
is  not  error  for  the  trial  court  to  refuse  to 
direct  the  jury  to  find  a  special  verdict  on 
such  plea,  but  it  should  be  stricken  from  the 
record  of  the  case.  Johnson  v.  State  (Okla.), 
18-300. 

AUoiring  defendant  to  plead  over 
after  overmling  plea  of  former  jeop- 
ardy. —  In  a  criminal  prosecution,  where  the 
issue  raised  by  the  defendant's  plea  of  a 
former  conviction  is  decided  against  him,  he 
should  be  allowed  to  plead  over,  .  whether 
the  prosecution  is  for  a  felony  or  for  a  mis- 
demeanor.    State  V.  Pianfetti    (Vt.),  9-127. 

6.  Tbial. 
a.  Jurisdiction  of  courts. 

Criminal  jurisdiction  of  justices  of  the  peace, 

see  Justices  op  the  Peace. 
Criminal    jurisdiction   of   municipal   or   city 

courts,  see  CotrsTS,  2  c  (1). 

Crime  committed  on  federal  terri- 
tory. —  Where  a  criminal  offense  is  com- 
mitted within  the  boundaries  of  land  con- 
veyed to  the  United  States  government,  the 
federal  courts  have  jurisdiction  of  a  prose- 
cution therefor  to  the  exclusion  of  the  state 
courts.     Baker  v.  State   (Tex.),  11-751. 

Defendant  nnlairfnlly  brought  iritli- 
in  jurisdiction.  —  A  court  having  before  it 
a  person  charged  with  a  crime  committed 
within  its  jurisdiction  is  not  deprived  of 
jurisdiction  by  the  fact  that  the  defendant 
has  been  forcibly  and  unlawfully  brought 
from  a  foreign  jurisdiction.  Ex  p.  Davis 
(Tex.),  14-522. 

Original  jurisdiction  of  superior 
court.  —The  Connecticut  statute  (Gen.  St., 
§  1480)  authorizing  an  original  information 
in  the  superior  court  in  any  case  in  which 
an  inferior  court  may,  at  its  discretion,  pun- 
ish the  defendant  or  bind  him  over  for  trial, 
merely  enables  the  state's  attorney  to  file  an 
original  information  in  the  superior  court  in 


the  class  of  cases  mentioned,  and  does  not  ap- 
ply to  cases  in  which  the  inferior  courts  form- 
erly had  discretionary  power  to  punish  or 
bind  over,  but  which  were  afterwards  com- 
mitted to  the  exclusive  jurisdiction  of  the 
superior  courts.  State  v.  Fox  (Conn.),  19^ 
682. 

b.  Place  of  trial. 

OfPenses     against     United     States.  — 

There  is  no  principle  of  constitutional  law 
which  entitles  one  guilty  of  an  offense  against 
the  United  States  to  be  tried  in  the  place  of 
his  residence.  The  right  secured  by  article 
III,  §  2,  of,  and  the  sixth  amendment  to,  the 
Constitution  is  the  right  of  trial  in  the  dis- 
trict where  the  crime  is  committed.  Haas  v. 
Henkel    (U.  S.),  17-1112. 

Election  betiveen  indictments  in  dif- 
ferent districts.  —  Where  federal  grand 
juries  in  different  districts  have  found  in- 
dictments against  the  same  person  for  the 
same  offense  against  the  United  States,  it 
is  the  duty  of  the  prosecuting  ofiicer  of  the 
United  States  to  determine  in  which  district 
the  offense  was  most  probably  committed  and 
bring  the  offender  to  trial  there.  Thus,  if  the 
place  of  the  formation  of  an  alleged  conspir- 
acy is  doubtful,  and  there  are  some  facts 
pointing  to  one  district  and  some  to  another, 
and  indictments  have  been  returned  in  each, 
it  is  the  plain  duty  of  the  prosecution  to  take 
steps  to  bring  the  case  to  trial  in  the  district 
to  which  the  facts  more  strongly  point.  Haas 
V.  Henkel    (U.  S.),   17-1112. 

Where  an  offense  against  the  United  States 
is  committed  by  the  same  person  or  persons 
in  more  than  one  district,  as  where  it  is  in- 
itiated in  one  district  and  consummated  in 
another,  it  is  cognizable  in  either  district,  but 
if  the  offender  is  indicted  in  more  than  one 
district,  there  must  be  an  election  by  the 
prosecuting  attorney  as  to  where  he  shall 
be  tried,  and  if  the  election  requires  the  ar- 
rest of  the  accused  in  a  district  other  than 
that  in  which  the  trial  is  to  be  had,  removal 
proceedings  must  be  instituted.  Haas  v. 
Henkel  (U.  S.),  17-1112. 

Under  the  statute  providing  that  one  may 
be  indicted  for  homicide  in  either  the  county 
where  the  blow  was  inflicted  or  the  county 
where  the  death  occurred,  the  entire  trans- 
action may  be  averred  as  having  taken  place 
in  the  county  where  the  indictment  is  found, 
and  such  indictment  will  be  sustained  by 
proof  that  either  the  act  was  committed  or 
its  effect  occurred  in  such  county.  Coleman 
V.  State   (Miss.),  1-406. 

Under  the  statutory  provision  that  where 
an  offense  is  committed  partly  in  one  county 
and  partly  in  another,  the  jurisdiction  to 
punish  shall  be  in  that  county  which  shall 
first  begin  the  prosecution,  a  defendant  who 
has  been  indicted  for  murder  in  the  county 
where  the  death  occurred  cannot  subsequently 
be  indicted  in  the  county  where  the  blow  was 
struck,  though  the  first  indictment  has  been 
dismissed  and  there  is  no  contest  between 
the  courts  of  the  two  counties  as  to  the  juris- 
diction.   Coleman  ».  State  (Miss.),  1-406. 

Under  the  Kentucky  statute  where  a  per- 
son is  arrested  in  one  county  under  a  war- 
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rant  charging  him  with  shooting  another  in 
such  county  with  intent  to  kill,  and  the  ac- 
cused is  admitted  to  hail  and  subsequently 
the  person  shot  dies  in  another  county,  where- 
upon the  accused  is  arrested  in  the  latter 
county  on  a,  charge  of  homicide  and  com- 
mitted without  bail,  and  thereafter  the  ac- 
cused is  indicted  for  homicide  in  the  former 
county,  but  is  not  indicted  in  the  latter 
county,  the  courts  of  the  former  county  have 
exclusive  jurisdiction  to  try  the  accused  for 
homicide.  Commonwealth  i\  Jones  (Ky.), 
4-1192. 

Removal  prooeedings.  —  Where  a  per- 
son has  been  indicted  in  two  districts  for  an 
offense  against  the  United  States,  and  a  pro- 
ceeding is  brought  in  one  of  such  districts  to 
arrest  and  remove  him  to  the  other  district 
for  trial,  the  duty  of  the  United  States  com- 
missioner before  whom  the  proceeding  is 
brought  is  limited  to  the  determination  of  the 
single  question  whether  a  prima  facie  case 
is  made  that  the  accused  has  committed  an 
offense  against  the  United  States  indictable 
and  triable  in  the  district  to  which  a  removal 
is  sought.  There  is  no  discretion  reposed  by 
the  statute  when  such  a  case  is  made  out, 
but  the  duty  of  the  commissioner  to  detain 
the  accused,  and  of  the  judge  of  the  district 
to  issue  the  warrant  for  his  removal  is  man- 
datory.   Haas  V.  Henkel  (U.  S.),  17-1112. 

Where  a  person  has  been  indicted  in  more 
than  one  district  for  an  offense  against  the 
United  States,  and  a  proceeding  is  brought 
in  one  district  to  procure  his  removal  to  an- 
other district  for  trial,  the  introduction  of 
the  indictment  found  in  the  district  to  which 
a  removal  is  sought  makes  out  a  prima  facie 
case  on  the  part  of  the  prosecution,  and  such 
prima  facie  case  is  not  overcome  by  the  in- 
troduction of  the  indictment  found  in  the 
district  where  the  application  is  made.  Haas 
V.  Henkel   (U.  S.),  17-1112. 

The  fact  that  a  person  who  has  been  in- 
dicted in  more  than  one  district  for  a  crime 
against  the  United  States,  has  given  bail 
in  one  district  does  not  prevent  his  removal 
to  another  district  for  trial,  if  a  proper  case 
for  removal  is  made  out  in  other  respects. 
In  such  a  case  the  sureties  on  the  bail  bond 
are  exonerated  by  act  of  the  law.  Haas  v. 
Henkel    (U.  S.),  17-1112. 

If  unreasonable  delay  should  result  from 
continuances  due  to  an  election  by  the  prose- 
cution to  try  a  person  accused  of  crime 
against  the  United  States  in  another  dis- 
trict, the  accused  might  be  entitled  to  re- 
lief on  habeas  corpus,  but  such  a  possibility 
affords  no  legal  reason  for  denying  an  appli- 
cation to  remove  the  accused  to  another  dis- 
trict for  trial.  Haas  v.  Henkel  (U.  S.),  17- 
1112. 

c.  General  rights  of  accused  with  regard  to 
trial. 

(1)   Speedy  trial. 
Kight   to    speedy   trial,    see    also    Constitd- 
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Wliat  constitutes.  —A  speedy  trial  with- 
in the  meaning  of  the  constitutional  provis- 


ion, is  a  trial  conducted  according  to  fixed 
rules,  regulations,  and  proceedings  of  law, 
free  from  vexatious,  capricious,  and  oppres- 
sive delays.  Any  delay  caused  by  the  opera- 
tion of  rules  of  law  does  not  work  prejudice 
to  the  constitutional  right  of  the  accused  in 
that  regard.     State  v.  Keefe  (Wyo.),  17-161. 

Under  Kansas  statute.  —  The  terms  of 
court  which  intervene  pending  an  appeal  by 
the  state  in  a  criminal  action  are  not  to  be 
counted  in  determining  whether  a  person 
under  indictment  and  held  to  bail  is  entitled 
to  be  discharged  under  the  Kansas  statute 
because  not  brought  to  trial  before  the  end 
of  the  third  term  of  court  after  indictment 
found  or  information  filed.  State  v.  Camp- 
bell (Kan.),  9-1203. 

TJnder  Wyoming  statute.  —  The  legis- 
lature of  Wyoming  has  determined  by  statute 
(Rev.  St.  189«,  §  §  5282,  5283,  5284)  what, 
in  certain  cases  at  least,  is  to  be  regarded  as 
a  speedy  trial  within  the  meaning  of  the  con- 
stitutional requirement  in  that  state.  As  to 
a  defendant  indicted  or  charged  by  informa- 
tion and  committed  to  prison  it  is  in  effect 
declared  that  a  speedy  trial  means  a  trial 
before  the  end  of  the  second  term  of  court 
after  indictment  found  or  information  filed, 
unless  the  delay  shall  happen  on  the  prison- 
er's application,  and  that  as  to  a  defendant 
out  on  bail  it  means  a  trial  before  the  end 
of  the  third  term  of  court,  unless  the  delay 
happens  on  his  application,  or  for  want  of 
time  to  try  the  case;  and  unless  in  either  case 
upon  an  application  of  a  defendant  for  dis- 
charge the  court  is  satisfied,  notwithstanding 
the  lapse  of  such  terms  that  there  is  material 
evidence  for  the  state  not  then  obtainable, 
but  which  the  prosecution  has  made  reason- 
able exertions  to  obtain,  and  that  there  is 
just  ground  for  believing  the  same  obtainable 
at  the  succeeding  term,  in  which  event  the 
court  is  authorized  to  grant  a  continuance 
and  remand  or  admit  the  defendant  to  bail. 
State  V.  Keefe   (Wyo.),  17-161. 

Accidental  delays.  —  Although  the  Wyo- 
ming statute  determines  what  is  to  be  re- 
garded generally  as  a  speedy  trial  within  the 
meaning  of  the  constitution,  it  is  doubtless 
true  that  the  discharge  of  the  accused  in  a 
given  case  may  be  prevented  by  certain  acci- 
dents or  unforseen  circumstances  not  specific- 
ally mentioned  in  the  statute,  such  as  the 
illness  of  the  judge,  or  any  other  occurrence 
which  renders  the  holding  of  a  term  of  court 
impossible.  Where  there  have  been  legisla- 
tive enactments  reasonably  adapted  to  secure 
a  speedy  trial,  the  constitutional  guaranty 
cannot  operate  to  discharge  the  accused,  be- 
cause of  the  failure  to  foresee  and  provide 
specifically  for  every  contingency  which  may 
occasion  delay.  State  v.  Keefe  (Wyo.),  17- 
161. 

Bight  of  oonvict  imprisoned  for  an- 
other offense.  —  Upon  an  application  for 
the  discharge  of  a  person  accused  of  crime, 
on  the  ground  of  delay  in  prosecution,  where 
it  appears  that  the  information  against  the 
accused  has  been  pending  for  more  than  four 
years  without  being  brought  to  trial,  it  is  no 
defense  for  the  state  to  show  that,  for  al- 
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most  the  whole  of  the  period  in  question, 
the  accused  has  been  confined  in  the  state 
penitentiary  under  conviction  for  another 
offense.  The  constitutional  provision  guar- 
anteeing a  speedy  trial  to  persons  accused  of 
crime,  and  the  statute  requiring  persons 
under  indictment  to  be  brought  to  trial,  ex- 
cept in  certain  contingencies,  within  two 
terms  of  the  court  after  the  finding  of  the 
indictment,  both  apply  to  a  person  confined 
in  the  state  penitentiary  for  another  offense, 
as  fully  as  to  any  other  person  accused  of 
crime.    State  v.   Keefe    (Wyo.),    17-161. 

Assuming,  without  deciding,  that  the  court 
cannot  order  the  production  before  it,  for 
trial,  of  a  person  who  is  imprisoned  in  the 
state  penitentiary  for  another  offense,  still, 
where  two  indictments  for  separate  offenses 
are  contemporaneous,  there  is  nothing  to  pre- 
vent the  state  from  bringing  the  accused  to 
trial  on  both  indictments  before  he  is  sen- 
tenced to  imprisonment  under  either,  and 
where  it  fails  to  pursue  that  course,  the  con- 
sequent delay  in  bringing  the  second  indict- 
ment to  trial  must  be  attributed  to  its  own 
action  rather  than  to  any  fault  of  the  ac- 
cused.    State  V.  Keefe   (Wyo.),  17-161. 

Delay  of  four  years.  —  A  delay  of  four 
years  in  bringing  an  indictment  or  informa- 
tion to  trial,  constitutes  a  violation  of  the 
constitutional  right  of  the  accused  to  a  speedy 
trial,  in  the  absence  of  any  valid  excuse  for 
such  delay.     State  v.  Keefe   (Wyo.),  17-161. 

Waiver  of  right.  —  The  constitutional 
right  to  a  speedy  trial  in  criminal  cases  may 
be  waived,  as  by  consent  to  continuances;  or 
the  privilege  of  insisting  upon  the  right  may 
be  lost  for  a  time,  as  where  the  accused 
escapes  from  prison  or  becomes  a  fugitive 
from  justice.       State  v.  Keefe  ( Wyo. ) ,  17-161. 

(2)   Public  trial. 

What  constitutes  violation,  of  right. 

—  An  order  made  by  the  Ohio  court  of  com- 
mon pleas  during  the  trial  of  an  indictment 
for  felony,  to  the  effect  that  in  view  of  the 
testimony  expected  to  be  given  by  the  wit- 
nesses next  to  be  called  the  court  will  con- 
tinue the  trial,  during  the  taking  of  the 
testimony  of  the  witnesses  likely  to  give  im- 
moral or  obscene  testimony,  in  a  small  court 
room,  and  that  the  sheriff  shall  admit  no  one 
to  such  room  except  the  Jury,  the  defend- 
ant's counsel,  members  of  the  bar,  newspaper 
men,  and  one  other  person,  a  witness  for  the 
defendant,  exceeds  the  power  of  the  court  in 
the  premises,  and  its  enforcement  is  a  denial 
to  the  defendant  of  his  constitutional  right 
to  a  public  trial.  State  v.  Hensley  (Ohio), 
9-108. 

Under  the  Oregon  constitution  (art.  1,  § 
11),  declaring  that,  "in  all  criminal  prose- 
Butioas  the  accused  shall  have  the  right  to 
public  trial,"  it  is  error  for  the  court,  in  a 
prosecution  for  assault  vrith  intent  to  rape, 
to  exclude  from  the  court  room  all  persons, 
except  the  defendant,  the  attorneys  engaged 
in  the  trial,  the  jury  and  officers  of  the  court, 
and  the  witnesses  while  on  the  stand.  State 
V.  Osborne  (Ore.),  20-627. 


Presumption  that  order  of  ezoluaiom 
was  enforced.  —  In  the  absence  of  a  show- 
ing to  the  contrary,  it  is  presumed  that  an 
order  excluding  the  public  from  the  CQUit 
room  during  a  criminal  trial  was  enforced. 
State  V.  Osborne  (Ore.),  2a-«27. 

Presumption  pf  prejudice.  —  The  error 
of  excluding  the  public  from  the  court  room 
during  a  criminal  trial  is,  in  the  absence  of 
a  showing  to  the  contrary,  presumed  to  have 
prejudiced  defendant.  State  v.  Oabome 
(Ore.),  20-627. 

(3)   Time  to  prepare  for  trial. 

North  Dakota  statute.  —  Under  the 
North  Dakota  statute,  the  right  of  the  de- 
fendant in  a  criminal  case  to  one  day's  time 
for  preparation  for  trial,  after  the  plea  is 
entered,  is  absolute  if  requested  in  time. 
State  V.  Chase  (N.  Dak.),  17-520. 

AVhen  request  for  time  should  be 
made. .—  The  statute  giving  the  defendant  in 
a  criminal  case  one  day's  time  to  prepare 
for  trial  after  plea,  does  not  prescribe  when 
the  request  for  time  shall  be  made,  but  a 
reasonable  construction  thereof  is  that  the 
request  should  ordinarily  be  made  imme- 
diately after  plea,  and  before  any  other  step 
preliminary  to  the  trial  is  taken.  State  r. 
Chase  (N.  Dak.),  17-520. 

A  judgment  of  conviction  in  a  criminal 
case  will  not  be  reversed  because  of  the  ac- 
tion of  the  trial  court  in  denying  the  defend- 
ant's request  for  one  day's  time  in  which  to 
prepare  for  trial,  where  it  appears  that  the 
request  was  not  made  until  after  the  plea 
had  been  entered  and  the  trial  called  and  four 
jurors  called  into  the  box.  State  v.  Chase 
(N.  Dak.),  17-520. 

Whether  a  request  for  time  to  prepare  for 
trial  is  made  ifl  time  may  depend  in  some 
cases  upon  special  circumstances,  and  in  such 
cases  the  action  of  the  trial  court  is  entitled 
to  great  weight,  and  will  not  be  disturbed 
on  appeal,  except  in  case  of  manifest  abuse 
of  discretion.  State  v.  Chase  (N.  Dak.),  17- 
520. 

W^aiver.  —  The  statutory  right  of  the  de- 
fendant in  a  criminal  case  to  one  day's  time 
in  which  to  prepare  for  trial  is  waived  where 
the  request  therefor  is  not  made  in  time. 
State  V.  Chase  (N.  Dak.),  17-520, 

(4)  Right  to  be  present  during  trial. 

Presumption  on  appeal.  —  Under  the 
Missouri  statute  where  the  record  on  appeal 
in  a  criminal  cause  shows  that  the  defendant 
was  present  at  the  impaneling  of  the  jury, 
it  will  be  presumed,  in  the  absence  of  all 
evidence  to  the  contrary,  that  he  was  present 
during  the  whole  trial.  State  v.  Temple 
(Mo.),  5-954. 

An  entiy  in  the  record  of  a  criminal  case 
that  the  defendant  demurred  to  the  state's 
evidence  at  the  close  thereof  shows  his  pres- 
ence in  the  court  at  such  time,  from  which 
it  will  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  he  was  present 
during  the  whole  trial.  State  v.  Brock 
(Mo.),  2-768. 
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Presence  at  view  liy  jury.  —  A  view  by 
the  jury  of  the  scene  of  the  crime  on  motion 
of  the  defendant's  counsel,  taken  without  the 
presence  of  the  accused  or  his  counsel,  is  not 
prejudicial  or  in  violation  of  any  constitu- 
tional right  of  the  accused,  where  no  witness 
attends  or  testifies  at  the  taking  of  the  view 
and  the  jurors  are  previously  instructed  not 
to  talk  among  themselves  or  with  any  other 
person  on  any  subject  connected  with  the 
trial  of  the  case.  Elias  i".  Territory  (Ariz.), 
11-1153. 

(5)   Right  to  be  free  from  shackles. 

When  not  violated.  —  A  conviction  for 
an  assault  with  intent  to  kill  will  not  be  re- 
versed on  the  ground  that  the  sheriff  placed 
handcuffs  on  the  defendant  for  the  purpose  of 
conducting  him  to  and  from  the  court  house 
and  jail,  where  it  appears  that  the  handcuffs 
were  removed  during  the  conduct  of  the  trial 
and  where  the  sheriff's  affidavit  shows  that 
the  defendant  was  known  to  he  a  desperate 
and  dangerous  criminal;  and  this  is  so 
though  the  jurors,  or  some  of  them,  saw  the 
defendant  in  the  handcuffs.  State  v.  Temple 
(Mo.),  5-964. 

(6)   Eight  to  confront  witnesses. 

What  constitntes  denial  of  right.  — 

The  defendant  in  a  criminal  prosecution  is 
directly  denied  the  right  of  being  confronted 
with  the  witnesses  against  him,  and  is  de- 
prived of  a  full  opportunity  to  defend  him- 
self, where  the  court  permits  the  prosecuting 
attorney  to  furnish  a  paper  to  a  witness  for 
the  prosecution  and  allows  the  witness  to 
testify  from  and  by  that  paper  without  hav- 
ing previously  exhibited  it  to  the  defendant 
on  his  demand.  Morris  V.  United  States 
(U.   S.),  9-558. 

Testimony  of  absent  ivitness  on 
former  trial.  —  Where  a  witness  against 
the  defendant  in  a  criminal  case  is  beyond 
the  reach  of  process,  the  testimony  given  by 
him  at  a  former  trial  may  be  introduced,  the 
accused  having  previously  had  opportunity  to 
confront  the  witness.  State  v.  Nelson 
(Kan.),  1-468. 

Witness  ill  beyond  hope  of  recovery. 
—  Notwithstanding  the  constitutional  right 
of  the  accused  in  a  criminal  prosecution  "to 
meet  the  witnesses  face  to  face,"  it  is  com- 
petent to  prove  on  the  trial  of  a  criminal 
prosecution  the  testimony  given  on  the  pre- 
liminary examination  by  a  state's  witness  who 
is  critically  ill  with  no  hope  of  recovery  or 
of  ever  being  able  to  appear  as  a  witness  in 
the  case.     Spencer  v.  State    (Wis.),   13-969. 

Proof  by  testimony  of  examining 
magistrate.  —  The  testimony  of  the  exam- 
ining magistrate  as  to  what  an  absent  wit- 
ness's testimony  was  on  the  preliminary 
examination  is  not  open  to  the  objection  that 
the  magistrate  does  not  give  the  testimony 
from  his  recollection  and  that  his  minutes 
of  the  testimony  are  read  in  evidence,  where 
the  magistrate  is  put  on  the  stand  and  testi- 
fies that  he  took  down  the  testimony  fully 
and  accurately,  which  is  incorporated  in  the 


return,  and  that  by  using  the  return  he  can 
state  what  the  witness  testified  to,  and  then 
proceeds  to  state  what  the  witness's  testi- 
mony was,  using  the  return  to  refresh  his 
recollection.  Spencer  v.  State  (Wis.),  13- 
969. 

Qnalifioation  of  right.  —  The  constitu- 
tional right  of  a  person  accused  of  crime  to 
be  confronted  with  the  witnesses  against  him 
(Const.  Mont.,  art.  3,  §  16)  is  qualified  by 
the  provision  (section  17)  for  taking  and 
using  depositions  in  criminal  cases.  State  v. 
Vanella  (Mont.),  20-398. 

Burden  of  proof  of  denial  of  right. 
—  The  right  of  the  defendant  in  a  criminal 
case  to  be  present  at  the  taking  of  a  deposi- 
tion to  be  used  against  him  is  merely  a  per- 
sonal privilege,  and  the  burden  is  on  him  to 
show  that  the  privilege  was  denied  him  be- 
fore he  can  complain.  The  officer  taking  the 
deposition  is  not  required  to  note  his  pres- 
ence or  absence.  State  v.  Vanella  (Mont.),, 
20-398. 

Waiver  by  stipulation.  —  The  constitu- 
tional right  of  a  person  accused  of  crime  to 
be  confronted  with  the  witnesses  against  him 
(Const.  Mont.,  art.  3,  §  16)  is  a  personal 
privilege  and  is  waived  where  a  deposition  is 
taken  by  stipulation  instead  of  following  the 
mode  prescribed  by  law,  and  is  used  without 
objection.  State  v.  Vanella  (Mont.),  20- 
398. 

(7)   Eight  to  cross-examine  witnesses. 

Existence  of  right.  —  The  provision  of 
the  Alabama  constitution  (art.  1,  §  6)  that 
the  accused  in  a  criminal  prosecution  has  the 
right  "  to  be  confronted  by  the  witnesses 
against  him,"  imports  the  privilege  on  his 
part  of  cross-examining  the  opposing  wit- 
nesses.    Wray  «'.  State   (Ala.),  16-362. 

WTiat  constitntes  denial  of  right.  — 
A  constitutional  requirement  that  the  ac- 
cused in  a  criminal  case  shall  have  the  right 
to  cross-examine  the  witnesses  against  him, 
is  not  satisfied  by  a  mere  formal  proffer  of 
an  opportunity  for  such  cross-examination, 
where  the  surrounding  circumstances  are  such 
that  the  accused  cannot  effectively  avail  him- 
self of  the  right.  Wray  v.  State  (Ala.),  16- 
362- 

On  the  trial  of  a  criminal  case,  where  the 
physical  condition  of  a  witness  called  and 
examined  by  the  state  is  such,  by  reason  of 
extreme  illness,  as  to  make  it  probable  that 
a  cross-examination  would  result  in  his  death, 
the  defendant  is  justified  in  refraining  from 
any  attempt  at  cross-examination,  even 
though  an  opportunity  therefor  is  formally 
proffered  by  the  trial  judge,  and  imder  such 
circumstances  the  denial  of  a  motion  by  the 
defendant  to  strike  out  material  testimony 
elicited  from  the  witness  on  direct  examina- 
tion, constitutes  reversible  error.  Wray  v. 
State  (Ala.),  16-362. 

d.  Continuance. 

(1)   In  general. 

Discretion  of  trial  court.  —  The  grant- 
ing or  refusal  of  a  continuance  in  a  criminal 
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prosecution  rests  in  the  sound  discretion  of 
the  trial  court,  and  a  ruling  of  that  court 
will  not  be  reversed  by  the  appellate  court 
except  for  the  most  cogent  reasons.  State 
V.  Phillips  (S.  Dak.),  5-760. 

There  is  no  rule  of  law  or  practice  that 
when  a  bill  of  indictment  is  found  at  one 
term  the  trial  cannot  be  had  until  the  next 
term,  but  the  granting  or  refusal  of  a  con- 
tinuance is  a  matter  within  the  discretion  of 
the  trial  judge,  and  the  exercise  of  that  dis- 
cretion will  not  he  reviewed,  except  upon  a 
showing  of  gross  abuse.  State  v.  Sultan  (N. 
Car.),  9-310. 

Bight  of  accomplice  who  has  turned 
state's  evidence.  —  An  accomplice  in  a 
criminal  case  who  has  testified  fully  and 
truthfully  as  a  witness  for  the  state  concern- 
ing the  whole  matter  charged,  under  an  agree- 
ment or  understanding  with  the  prosecuting 
officer,  approved  by  or  known  to  the  court, 
that  he  shall  be  immune  from  further  prose- 
cution, has  an  equitable  right  to  a  continu- 
ance of  the  cause  pending  an  application  to 
the  executive  for  a  pardon,  in  ease  the  state's 
attorney  fails  or  refuses  to  enter  a  nolle 
prosequi;  but  such  agreement  for  immunity 
cannot  be  pleaded  in  bar  of  the  prosecution 
where  the  state's  attorney  refuses  to  recognize 
it.     Lowe  V.  State   (Md.),  18-744. 

'When  properly  refused.  —  It  is  proper 
to  refuse  a  motion  for  a  continuance  in  a 
criminal  cause,  made  by  the  defendant  upon 
a  nolle  prosequi  of  the  indictment  and  the 
procurement  of  a  new  indictment  by  the 
prosecuting  attorney,  where  the  purpose  of 
the  prosecuting  attorney  is  to  procure  a  more 
specific  charge  in  the  indictment  on  the  same 
facts  relied  on  for  a  conviction  under  the 
former  indictment,  and  the  defendant  is  not 
thereby  taken  by  surprise  or  required  to 
make  additional  proof.  O'Donnell  v.  People 
(111.),  8-123. 

Effect  of  absence  of  accused  on  ad- 
journed day.  —  Where  after  the  introduc- 
tion of  the  evidence  in  a  prosecution  for  the 
illegal  sale  of  intoxicating  liquor,  the  case  is, 
in  the  presence  of  the  accused  and  his  coun- 
sel, adjourned  to  another  day,  the  absence  of 
the  accused  and  his  counsel  on  the  adjourned 
day  does  not  deprive  the  magistrate  of  the 
power  to  receive  evidence  of  the  prior  con- 
viction of  the  accused  and  to  convict  him  as 
of  a  second  offense.  Rex  v.  Leach  (Can.), 
14-580. 

Review  of  discretion  on  appeal.  —  An 
application  for  a  postponement  or  a  continu- 
ance is  addressed  to  the  sound  judicial  dis- 
cretion of  the  trial  court,  and  the  ruling  of 
such  court  either  granting  or  denying  such 
application  will  not  be  disturbed  by  an  ap- 
pellate court,  unless  an  abuse  of  this  discre- 
tion is  clearly  shown;  but  where  such  an 
abuse  is  manifest,  especially  in  a  criminal 
case,  it  is  the  duty  of  an  appellate  court  to 
interfere,  in  the  furtherance  of  justice. 
Clinton  v.  State  (Fla.),  12-150. 

When  an  application  for  a  continuance  is 
based  on  the  ground  of  want  of  time  in  which 
to  prepare  for  trial,  and  it  appears  that  the 
indictment   against   the   defendant   has   been 


pending  for  six  or  seven  weeks  during  which 
time  the  defendant  has  been  represented  by 
counsel,  the  application  is  addressed  to  the 
sound  discretion  of  the  court,  and  his  action 
is  not  subject  to  review,  in  the  absence  of  a 
showing  of  abuse  of  this  discretion.  Johnson 
V.  State   (Okla.),  18-300. 

The  denial  of  the  defendant's  motion  for 
continuance  in  a  murder  ease  held  to  have 
been  in  abuse  of  discretion  in  view  of  the 
facts  shown  by  the  moving  affidavit.  Allen 
V.  Com.  (Ky.),  20-884. 

(2)   On  account  of  absence  of  witnesses. 

Discretion  of  court.  —  The  postpone- 
ment of  a  criminal  trial  to  enable  the  de- 
fendant to  procure  the  testimony  of  an  absent 
witness  is  wholly  in  the  discretion  of  the 
trial  court,  under  a  statute  which  provides 
that  "  if  the  court  or  judge  to  whom  the  ap- 
plication is  made  is  satisfied  of  the  truth  of 
the  facts  stated  and  that  the  examination  of 
the  witness  is  necessary  to  the  attainment  of 
justice,  an  order  must  be  made  that  a  com- 
mission be  issued  to  take  his  testimony,  and 
the  court  or  judge  may  insert  in  the  order 
a  direction  that  the  trial  be  stayed  for  a. 
specified  time  ...  ;  or  the  case  may  be 
continued."  State  v.  Pirkey  (S.  D.),  18- 
192. 

When  properly  refused  in  general.  — 
The  refusal  of  a  continuance  to  procure  the 
testimony  of  an  absent  witness  as  to  a  cer- 
tain transaction  is  a  proper  exercise  of  dis- 
cretion, where  the  opposing  affidavits  show 
that  no  such  person  as  the  one  named  in  the 
application  was  present  at  the  transaction  in 
question.     State  v.  Pirkey  (S.  D.),  18-192. 

Witness  not  subpoenaed.  — <  In  a  crim- 
inal prosecution  it  is  within  the  discretion  of 
the  trial  court  to  deny  the  defendant's  mo- 
tion for  continuance  based  on  the  nonattend- 
ance  of  material  witnesses  who  have  promised 
to  attend  but  whose  attendance  the  defendant 
has  not  taken  diligent  steps  to  secure  by  a 
subpoena.    State  v.  Phillips    (S.  D.),  5-760. 

Testimony  not  material.  —  A  convic- 
tion for  crime  will  not  be  reversed  for  the 
trial  court's  refusal  to  grant  the  defendant's 
application  for  continuance  based  on  the  ab- 
sence of  a  material  witness,  where  there  is 
no  probability  that  the  appearance  and  testi- 
mony of  such  witness  would  have  had  any 
effect  on  the  result  of  the  trial.  State  1). 
Temple    (Mo.),  5-954. 

Testimony  available  in  form  of  affi- 
davit. —  In  a  criminal  prosecution  it  is  not 
error  to  refuse  to  grant  a  continuance  on  the 
ground  of  the  absence  of  a  witness,  where  the 
affidavit  of  the  accused  as  to  what  the  absent 
witness  will  testify  to  is  admitted  as  a  depo- 
sition. Hopkins  v.  Commonwealth  (Ky.), 
4-957. 

Improbability  of  obtaining  presence 
of  witness.  —  There  is  no  abuse  of 
discretion  in  refusing  a  defendant's  motion 
for  a  continuance  on  the  ground  of  the  ab- 
sence of  two  witnesses,  where  the  affidavit 
presented  in  support  of  the  motion  does  not 
show  any  probability  of  securing  the  attend- 
ance of  one  of  such  witnesses  at  any  future 
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time  to  which  the  cause  might  be  continued, 
and  does  not  show  due  diligence  on  the  part 
of  the  defendant  in  attempting  to  secvire  tlie 
attendance  of  the  other,  especially  where  the 
cause  has  already  been  continued  once  on  ac- 
count of  the  absence  of  such  witnesses  and  it 
is  very  questionable  whether  their  testimony 
would  materially  aid  the  defense.  Elias  v. 
Territory   (Ariz.),  11-1153. 

Iiaches  in  procuring  attendance.  —  In 
a  criminal  prosecution  wherein  there  have 
been  five  continuances  and  three  forfeitures 
of  the  appearance  bond,  the  defendant's  ap- 
plication for  a  continuance  on  the  ground  of 
the  absence  of  witnesses  is  not  entitled  to 
serious  consideration  by  the  court  where  it 
does  not  appear  that  the  defendant  was  dili- 
gent in  summoning  all  of  his  witnesses.  Wil- 
liams V.  State  (Miss.),  15-1026. 

Sufficiency  of  papers  on  application. 

—  When  an  application  for  a  continuance 
fails  to  give  the  names  of  absent  witnesses, 
or  to  state  the  facts  that  defendant  expects 
to  be  able  to  prove  if  a  continuance  is  granted 
him,  it  is  fatally  defective.  Johnson  V.  State 
(Okla.),  18-300. 

e.  Separate  trials. 

'Wh.ere  one  defendant  has  confessed. 

—  Where  it  rests  within  the  sound  discretion 
of  the  trial  court  to  grant  or  refuse  an  appli- 
cation for  the  separate  trial  of  two  persons 
accused  of  crime,  it  seems  that  where  the 
confession  of  one  of  such  persons  is  to  be 
used,  the  prisoners  should  be  tried  separately. 
Rex  V.  Martin  (Ont.),  4-912. 

f.  Election  between  counts. 

Prosecution  by  affidavit  and  informa- 
tion. —  A  prosecution  by  affidavit  and  in- 
formation may  be  upon  more  than  one  count. 
Knox  V.  State    (Ind.),  3-53». 

Discretion  of  trial  court.  —  A  request 
to  require  the  prosecuting  attorney  to  elect 
upon  which  count  of  an  indictment  or  an  affi- 
davit and  information  he  will  rely  for  a 
conviction  is  addressed  to  the  discretion  of 
the  trial  court,  and  the  appellate  court  will 
not  reverse  the  ruling  in  the  absence  of  the 
abuse  of  discretion.  Knox  v.  State  (Ind.), 
3-539. 

The  trial  of  a  defendant  on  several  counts 
at  the  same  time  is  discretionary  with  the 
court  under  the  Ontario  statute  (Crim.  Code, 
§  §  856,  857 )  which  provides  that  any  num- 
ber of  counts  for  any  offenses  whatever  may 
be  joined  in  the  same  indictment,  and  that 
each  count  may  be  treated  as  a  separate  in- 
dictment, but  that  "  if  the  court  thinks  it 
conducive  to  the  ends  of  justice  to  do  so,  it 
may  direct  that  the  accused  shall  be  tried 
upon  any  one  or  more  of  such  counts  separ- 
ately."   Rex  t).  Hughes  (Can.),  19-534.         . 

Under  the  Colorado  statute  where  the  dif- 
ferent counts  of  an  information  against  sev- 
eral defendants  relate  to  the  same  crime  and 
charge  that  it  was  committed  by  the  defend- 
ants either  as  principals  or  accessories,  a 
motion  to  require  the  state  to  elect  upon 
which   count  it  wjll   rely  for  conyictjon   is 


addressed  to  the  discretion  of  the  trial  court, 
whose  decision  will  not  be  interfered  with  on 
review  in  the  absence  of  a  clear  showing  of 
an  abuse  of  discretion.  Tuttle  v.  People 
(Colo.),  3-513. 

When  not  required.  —  Where  several 
counts  of  an  indictment,  or  of  an  affidavit 
and  information,  are  founded  upon  the  same 
essential  facts  and  arise  from  one  transac- 
tion, the  doctrine  of  election  does  not  apply. 
Knox  V.  State  (Ind.),  3-539. 

g.  Necessity  for  formal  accusation. 

In  general.  —  There  can  be  no  conviction 
or  punishment  of  crime  without  a  formal  and 
sufficient  accusation,  and  in  the  absence 
thereof  a  court  acquires  no  jurisdiction,  and 
if  it  assumes  jurisdiction,  the  trial  and  con- 
viction are  a  nullity.  In  re  Waterman 
(Nev.),  13-926. 

Trial  of  petty  offense.  —  The  constitu- 
tional declaration  that  no  person  shall  be  de- 
prived of  liberty  without  due  process  of  law 
does  not  contemplate  that  a  petty  offender 
who  may  be  tried  summarily  without  a  jury 
shall  be  furnished  with  a,  formal  accusation 
or  a  written  statement  of  the  charge  pre- 
ferred against  him;  it  is  sufficient  that  he  be 
given  timely  information  of  the  nature  of  the 
charge  and  be  afforded  full  opportunity  to 
present  a  defense.  Pearson  v.  Wimbish 
(Ga.),  4-501. 

h.  Arraignment. 

In    prosecution    for    misdemeanor.  — 

In  a  prosecution  for  a  misdemeanor  the  fail- 
ure to  arraign  the  defendant  is  not  an  omis- 
sion which  will  entitle  him  to  a  new  trial 
or  require  a  reversal.  State  v.  Forner 
(Kan.),  12-703.  ' 

i.  Counsel. 

Special  counsel  for  state.  —  There  is 
no  error  in  a  criminal  prosecution  in  per- 
mitting special  counsel  to  assist  the  prose- 
cuting attorney,  in  the  absence  of  any  showing 
that  such  counsel  was  guilty  of  misconduct 
prejudicial  to  the  defendant.  State  v. 
O'Brien   (Mont),  10-1006. 

Bight  of  croirn  counsel  to  reply.  ^ 
Under  the  Canada  criminal  code  providing 
that  the  right  of  reply  in  a  criminal  trial 
shall  always  be  allowed  to  the  attorney  gen- 
eral or  solicitor  general  or  counsel  acting  on 
behalf  of  both  or  either  of  them,  the  crown, 
represented  by  counsel,  acting  on  the  instruc- 
tions of  the  attorney  general,  has  the  right 
of  reply  though  no  witnesses  have  been  ex- 
amined for  the  defense.  Kex  v.  Martin 
(Ont.),  4-912. 

Bight  to  require  defendant's  counsel 
to  outline  defense.  —  Under  the  Washing- 
ton statute  relating  to  jury  trials  which  pro- 
vides that  the  plaintiff  must  briefly  state 
his  cause  of  action  and  the  evidence  by  which 
he  expects  to  sustain  it,  and  that  the  defend- 
ant may,  in  like  manner,  state  the  defense 
and  the  evidence  he  expects  to  offer  in  support 
thereof  and  that  it  shall  be  optional  with 
the  defendant  whether  he  st^itea  hi^  ease  he- 
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fore  or  after  the  close  of  the  plaintiff's  testi- 
mony, the  court,  on  the  trial  of  a  criminal 
case,  may  properly  require  a  statement  of  the 
defense  to  be  made  to  the  jury  at  the  close 
of  the  evidence  on  behalf  of  the  state.  State 
V.  King  (Wash.),  16-322. 

In  a  prosecution  for  the  alleged  commis- 
sion of  a  crime,  the  defendant  may  waive 
his  opening  statement  to  the  jury,  but  if 
the  court  compels  counsel,  over  their  objec- 
tion, to  make  that  statement,  the  error  is 
without  prejudice  unless  the  defendant  suffers 
some  disadvantage  thereby.  Pumphrey  ■!'. 
State  (Neb.),  18-979. 

Improper  limitation  of  time  to  ad- 
dress jury  as  violation  of  constitn- 
tional  rights.  —  The  constitutional  right 
of  a  person  accused  of  crime  to  appear  and 
defend  in  person  and  by  counsel  includes  the 
right  to  address  the  jury  on  the  questions  of 
fact  which  the  issues  present  for  determina- 
tion, and  this  rule  is  violated  where  the  trial 
court  limits  the  time  for  argument  to  a 
period  which  is  too  short  to  allow  a  full  and 
fair  discussion  of  the  facts  of  the  case. 
State  V.  Mayo  (Wash.),  7-881. 

Effect  of  improper  limitation.  —  The 
power  of  the  court  to  restrict  the  argument 
of  counsel  for  the  accused  in  a  criminal  case 
is  limited  to  such  control  as  is  calculated 
to  prevent  the  abuse  of  the  constitutional 
right  to  be  heard,  and  where  the  time  limited 
prevents  a  full  and  fair  discussion  of  the 
case  before  a  jury  a  new  trial  will  be 
granted.     State  v.  Kogoway  (Ore.),  2-431. 

j.  Pleas. 
(1)   In  general. 

Bight  to  plead  guilty.  —  In  a  criminal 

prosecution  the  defendant  has  a  right  to 
plead  guilty;  and  the  effect  of  such  a  plea 
is  to  authorize  the  imposition  of  the  sentence 
prescribed  by  law  upon  a  verdict  of  guilty 
of  the  crime  sufficiently  charged  in  the  in- 
dictment or  information.  Pope  v.  State 
(Pla.),  16-972. 

Necessity  that  plea  be  voluntary.  — 
A  plea  of  guilty  should  be  entirely  voluntary 
by  one  competent  to  know  the  consequences, 
and  should  not  be  induced  by  fear,  misap- 
prehension, persuasion,  promises,  inadvert- 
ence, or  ignorance.  Pope  v.  State  (Fla.), 
16-972. 

Effect  where  indictment  is  defective. 
—  The  effect  of  a  plea  of  guilty  amounts  only 
to  an  admission  of  record  of  the  truth  of 
whatever  is  sufficiently  charged  in  the  indict- 
ment and  does  not  prevent  the  defendant 
from  taking  advantage  by  writ  of  error  of 
defects  apparent  of  record.  State  v.  Kelley 
(Mo.),  12-681. 

Explanation  of  effect  to  accused.  ^ 
Under  the  Illinois  statute  providing  that  in 
a  criminal  prosecution  a  plea  of  guilty  can 
be  entered  only  after  the  defendant  has'  been 
fully  advised  by  the  court  of  his  rights  and 
of  the  consequences  of  entering  the  plea,  a 
mere  inquiry  by  the  court  of  the  defendant 
whether  he  understands  that  if  he  pleads 
guilty   the   court   will    sentence   him   to   the 


penitentiary,  is  not  a  sufficient  explanation 
to  the  defendant  of  his  rights  and  of  the 
consequences  of  the  plea.  Krolage  v.  People 
(111.),  8-235. 

Flea  that  name  of  foreman  of  grand 
jury  not  signed  to  indictment.  —  Al- 
though a  plea  alleging  that  the  name  of  the 
foreman  of  the  grand  jury  was  printed  in- 
stead of  being  signed  on  the  indictment  is 
demurrable,  the  question  of  the  sufficiency 
of  the  plea  should  be  presented  in  accordance 
with  the  rules  of  pleading,  and  the  court 
should  not  of  its  own  motion  overrule  such 
plea.     Coburn  v.  State    (Ala.),  15-249. 

(2)   Right  to  withdraw  plea  of  guilty. 

When  permission  should  he  granted. 

—  The  withdrawal  of  a  plea  of  guilty  should 
not  be  denied  in  any  criminal  prosecution, 
where  it  is  evident  that  the  ends  of  justice 
will  be  subserved  by  permitting  the  substi- 
tution of  the  plea  of  not  guilty.  Krolage  v. 
People   (111.),  8-235. 

When  permission  is  properly  refused. 

—  Where  a  defendant  has  deliberately  pleaded 
guilty  to  a  criminal  charge  under  circum- 
stances that  should  reasonably  have  prompted 
him  and  his  counsel  to  be  prepared  to  meet 
the  charge,  and  no  motion  is  made  for  leave 
to  withdraw  the  plea  of  guilty  until  after 
the  state  witnesses  have  been  discharged,  and 
there  is  no  direct  allegation  or  proof  that 
the  plea  was  entered  under  mental  weakness, 
mistake,  svirprise,  misapprehension,  fear, 
promise,  or  other  circumstances  that  put  the 
defendant  at  a,  disadvantage  in  protecting 
his  rights,  the  discretion  of  the  trial  court 
is  not  shown  to  have  been  abused  in  refusing 
permission  to  withdraw  the  plea  of  guilty. 
Pope  V.  State   (Fla.),  16-972. 

Flea  entered  unadvisedly.  —  A  defend- 
ant should  be  permitted  to  withdraw  a  plea 
of  guilty  given  unadvisedly  when  application 
therefor  is  duly  made  in  good  faith  and  sus- 
tained by  proofs,  and  a  proper  offer  is  made 
to  go  to  trial  on  a  plea  of  not  guilty.  Pope 
V.  State  (Fla.),  16-972. 

The  defendant  in  a  criminal  prosecution 
should  be  permitted  to  withdraw  his  plea  of 
guilty  when  unadvisedly  given,  where  any 
reasonable  ground  is  offered  for  going  to  the 
jury;  and  while  this  is  a  matter  within  the 
discretion  of  the  court,  the  discretion  is  a 
judicial  one  which  should  always  be  exercised 
in  favor  of  innocence  and  liberty.  Krolage 
V.  People  (111.),  8-235. 

Discretion  of  court  to  refuse  per- 
mission; —  Under  the  Illinois  statute  the 
defendant  in  any  criminal  prosecution  may 
enter  a  plea  of  guilty,  and  if  the  plea  is 
understandingly  made'  the  trial  court  may, 
in  the  exercise  of  sound  legal  discretion,  re- 
fuse permission  to  withdraw  it.  Krolage  i'. 
People   (111.),  8-235. 

Bevieiv  of  discretion  on  appeal.  — 
While  the  trial  court  may  exercise  discretion 
in  peimitting  or  refusing  to  permit  a  plea 
of  guilty  to  be  withdrawn  for  the  purpose  of 
pleading  not  guilty,  yet  such  discretion  is 
subject  to  review  bv  an  appellate  court, 
Pope  V.  State   (Fla.),"  16-072. 
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The  law  favors  trials  on  the  merits;  and 
if  the  discretion  of  the  trial  court  is  abused 
in  denying  leave  to  withdraw  a  plea  of  guilty 
and  to  go  to  trial  on  the  merits,  the  appellate 
court  may  interfere.  Pope  v.  State  (Pla.), 
16-972. 

k.  Change  of  judges. 

Bight  to  change  judges  after  com- 
mencement of  trial.  —  Under  the  Arkansas 
constitution  (art.  7,  §  22),  authorizing  a  tem- 
porary exchange  of  circuits  by  the  circuit 
judges,  and  the  statute  (Kirb.  Dig.,  §  1322) 
providing  that  on  such  an  exchange  each 
judge  shall  have  the  same  powers  and  au- 
thority as  the  other  had,  it  is  proper  for  a 
judge  after  commencing  a  criminal  trial  to 
exchange  circuits  with  another  judge,  where 
the  one  vacates  the  bench  and  the  other 
immediately  occupies  it  and  presides  during 
the  remainder  of  the  trial.  York  v.  State 
(Ark.),  18-344. 

1.  Discharge  of  jury. 

Tot  misconduct   of  spectator.   —  The 

misconduct  of  a  spectator,  in  open  court,  dur- 
ing the  progress  of  a  murder  trial,  furnishes 
no  ground  for  the  discharge  of  the  jury, 
unless  it  be  of  such  a  nature  as  to  have 
necessarily  influenced  the  verdict  of  convic- 
tion.    State*.  Wimby  <La.),  12-643. 

m.  Eeception  of  evidence. 
(1)   Order  of  proof. 

Discretion  of  court.  —  Questions  as  to 
the  order  of  proof  are  addressed  to  the  sound 
discretion  of  the  trial  court,  and  a  party 
cannot  complain  of  a  supposed  abuse  of  dis- 
cretion unless  by  an  appropriate  motion  he 
invokes  a  further  ruling  by  the  court.  State 
V.  Smith   (Iowa),  6-1023. 

The  rule  that  the  order  of  proof  rests  in 
the  discretion  of  the  court,  and  that  such 
discretion  is  not  subject  to  review  unless  it 
appears  to  have  been  abused,  applies  to  crim- 
inal as  well  as  civil  cases,  and  a  judgment 
of  conviction  in  a  criminal  case  will  not  be 
reversed  because  of  the  admission  in  rebuttal 
of  evidence  which  should  have  been  offered 
in  chief.    Jaynes  v.  People  (Colo.),  16-787. 

Whether  rebutting  evidence  on  the  part 
of  the  prosecution  ought  to  be  admitted  at  a 
criminal  trial  after  the  close  of  the  evidence 
for  the  defense  is  a  matter  in  the  discretion 
of  the  judge  at  the  trial.  Rex  v.  Crippen 
(Eng.),  20^653. 

(2)   Exclusion  of  jury  upon  argument  as  to 
admissibility  of  evidence. 

In  a  criminal  case,  the  refusal  to  exclude 
the  jurors  during  eounsel's  argument  over  the 
admissibility  of  admissions  alleged  to  have 
been  made  by  the  accused  is  not  an  abuse 
of  the  trial  court's  discretion,  where  the  evi- 
dence to  which  they  listen  is  simply  evidence 
of  facts  deemed  by  the  judge  sufficient  to 
show  that  the  statements,  if  any,  were  not 
freely  made,  and  no  evidence  is  admitted  that 
th^  prisoner  hnd   made  any  confession,   and 


his  statements  are  excluded  —  especia,lly 
where  the  judge  states  that  the  jurors  are 
to  decide  the  case  on  the  testimony  as  it 
comes  from  the  witnesses  on  the  stand,  and 
not  on  what  counsel  may  say,  and  tells  them 
in  the  strongest  terms  that  the  preliminary 
evidence  that  he  is  hearing  has  no  bearing 
on  the  question  they  have  to  decide.  Holt  v. 
V.  S.   (U.  S.),  20-1138. 

(3)   Placing  witnesses  under  the  rule. 

Penalty  for  disobedience.  —  The  con- 
stitutional right  of  a  person  accused  of  crime 
to  be  confronted  with  his  accusers  and  wit- 
nesses is  not  infringed  by  an  order  of  the 
trial  court  that  the  witnesses  for  the  prose- 
cution and  the  defendant  shall  be  sworn  and 
sent  out  of  the  court  room  before  being  ex- 
amined; and  where  the  witnesses  have  been 
placed  under  the  rule  on  motion  of  the  de- 
fendant, the  defendant,  if  he  disobeys  the 
rule  and  permits  one  of  his  witnesses  to  re- 
main in  the  court  room,  cannot  complain  that 
the  court  refuses  to  permit  the  witness  to 
testify,  especially  if  he  fails  to  show  that 
the  excluded  testimony  would  be  useful  to 
him.     State  r.  Hodge   (N.  Car.),  9-361. 

A  judgment  of  conviction  of  murder  in  the 
first  degree  sustained  as  against  an  objection 
to  the  trial  court's  action  in  refusing  to 
allow  to  testify  a  witness  who  disobeyed  a 
rule  of  the  court  excluding  witnesses  from 
the  court  room.  State  v.  Hodge  (N.  Car.), 
9-361. 

Bight  to  permit  examination  of  wit- 
ness violating  rule.  —  The  action  of  a 
court  in  permitting  a  witness  to  testify  when 
he  had  remained  in  the  court  room  while  the 
other  witnesses  were  giving  testimony,  held 
not  an  abuse  of  discretion.  State  v.  Welch 
(Mo.),  4-681. 

(4)  Calling  all  witnesses  indorsed  on  indict- 

ment. 

Obligation    of   state    to    call.   —   In   a 

criminal  action  the  state  is  not  obliged  to 
place  upon  the  stand  every  witness  whose 
name  is  indorsed  upon  the  indictment. 
State  V.  Campbell   (Kan.),  9-1203. 

Comment  on  failure  to  call.  —  A  state 
is  not  required  to  call  all  persons  whose 
names  are  indorsed  upon  an  indictment  as 
having  testified  before  the  grand  jury.  If 
such  a  witness  is  not  called  by  the  state,  he 
may  be  called  by  the  defendant,  and  the 
failure  of  either  party  to  call  the  witness 
may,  in  the  discretion  of  the  court,  be  com- 
mented upon  by  either  counsel  before  the 
jury.     State  v.  Sheltrey    (Minn.),   10-245. 

(5)  Calling  witness  not  indorsed  on  indict- 

ment. 

Bight  to  examine.  —  It  is  not  error 
to  permit  the  state  to  examine  a  witness 
whose  name  is  not  indorsed  on  the  indictment. 
State  V.  Henderson   (Mo.),  15-930. 

(6)   Calling  eyewitnesses. 

Discretion  of  court  to  require  all 
eyewitnesses  to  be  called,  —  It  4s  within 
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the  discretion  of  the  trial  court  in  a  crim- 
inal action  to  refuse  to  require  the  prosecu- 
tion to  call  all  the  eyewitnesses  to  the  com- 
mission of  the  alleged  crime,  and  the  trial 
court's  ruling  will  not  be  reversed  unless  it 
abuses  such  discretion.  Dillon  v.  State 
(Wis.),  16-913. 

(7)   Scope  of  direct  examination. 

Matters  not  testified  to  before  granA 
jury.  —  Where  a  witness  has  testified  before 
the  grand  jury,  and  minutes  of  his  testimony 
are  properly  presented  and  filed,  he  may  on 
the  trial  be  examined  as  to  all  matters  within 
his  knowledge  bearing  on  the  defendant's 
guilt  or  innocence.  State  v.  Perkins  (Iowa), 
20-1217. 

(8)   Scope  of  cross-examination. 

Collateral   evidence   to   sh.oxr  motive. 

—  In  a  criminal  prosecution  it  is  not 
erroneous  to  permit  the  government  to  cross- 
examine  the  defendant  about  matters  con- 
cerning his  business,  and  to  read  to  the  jury 
certain  of  the  defendant's  acknowledged  busi- 
ness advertisements  and  certain  of  his  letters, 
where  the  evidence,  though  it  concerns  mat- 
ters collateral  to  the  offense  charged,  is  in- 
troduced for  the  purpose  of  supplementing 
the  testimony,  previously  introduced  by  the 
government,  tending  to  show  that  the  nature 
of  the  defendant's  business  furnished  him  a 
motive  for  committing  the  offense  with  which 
he  is  charged,  and  the  jury  are  charged  in 
proper  terms  that  they  can  consider  the  evi- 
dence for  no  other  purpose.  Thompson  v. 
United  States  (U.  S.),  7-62. 

Harmless  admission  of  irrelevant 
evidence.  —  In  a  criminal  prosecution  it  is 
harmless  error  to  permit  the  government  to 
cross-examine  the  defendant  as  to  letters  of 
recommendation  given  by  him  to  a  person 
with  whom  he  is  alleged  to  have  co-operated 
in  committing  the  offense,  and  to  permit  it 
to  introduce  the  letters  themselves,  though 
the  evidence  is  irrelevant,  where  the  letters 
have  no  real  substance  as  contradictory  mat- 
ter. Thompson  v.  United  States  (U.  S.), 
7-62. 

Ezclnsion  of  bearsay  evidence.  —  In  a 
criminal  prosecution  it  is  not  error  for  the 
court  to  refuse  to  admit  in  evidence  on  cross- 
examination  of  the  state's  witness  letters 
written  by  such  witness  to  the  accused  which 
contain  no  statements  not  already  admitted 
by  the  witness  and  are  mere  hearsay  evidence 
as  to  a  conspiracy  by  third  persons  against 
the  accused.     State  v.  Royce  (Wash.),  3-351. 

Previons  declaration  of  witness  as  to 
belief  in  defendant's  gnilt.  —  In  a  crim- 
inal prosecution,  where  the  father  of  the  de- 
fendant is  a  witness,  it  is  erroneous  to  ques- 
tion him  on  cross-examination  as  to  a  pre- 
vious declaration  tending  to  prove  his  belief 
in  the  guilt  of  the  defendant;  but  where  the 
witness  unqualifiedly  denies  having  made  such 
a  remark,  and  there  is  no  subsequent  effort 
on  the  part  of  the  prosecution  to  prove  that 
it  was  made,  the  error  is  without  prejudice. 
State  V.  Matheson  (Iowa),  8-430, 


Cross-examination  of  accused.  —  It  is 

not  error  to  require  a  defendant  on  trial  for 
murder  to  state,  while  testifying  in  his  own 
behalf,  that  he  married  the  main  witness  for 
the  state  on  the  day  before  the  trial  began. 
Moore  v.  State  (Tex.),  2-878. 

(9)   Exceptions  and  objections. 

AVaiver    by    failure    to    interpose.  

While  the  defendant  in  a  criminal  prosecution 
has  a  right  to  insist  that  only  competent  evi- 
dence shall  be  introduced  against  him,  he 
may  waive  the  right,  and  he  does  waive  it 
by  failing  to  interpose  a  proper  and  timely 
objection.    O'Donnell  v.  People  (111.),  8-123. 

(10)   Reading  and  signing  of  testimony. 

Trial  before  police  magistrate.  —  On 

a  trial  before  a  police  magistrate  for  selling 
intoxicating  liquor  without  a  license  contrary 
to  the  Ontario  Liquor  License  Act,  the  testi- 
mony can  be  taken  down  in  shorthand,  and 
it  is  not  essential  that  the  transcript  of  such 
testimony  should  be  read  to  and  signed  by 
the  witnesses,  the  provisions  of  the  statute 
being  merely  directory.  Rex  v.  Leach 
(Can.),  14-580. 

(11)   Permitting  opposing  counsel  to  examine 
papers. 

Right  of  court  to  order  submission 
of  statement  of  Tvitness  to  defendant's 
counsel.  —  Where  a  person  conducts  a  pri- 
vate interview  with  one  who  afterwards  is 
called  and  examined  as  a  witness  before  the 
grand  jury,  which  finds  an  indictment 
against  the  defendant  concerning  some  mat- 
ters disclosed  in  said  interview,  which  inter- 
view is  stenographic'ally  taken,  written  out, 
and  subsequently  delivered  to  the  prosecuting 
attorney  for  his  use,  and  on  the  trial  the 
person  interviewed  is  called,  and  testifies  for 
the  state  in  support  of  the  indictment,  it  is 
error  for  the  court,  on  request  of  the  defend- 
ant, to  order  the  prosecuting  attorney  to  de- 
liver the  transcript  of  said  interview  to  the 
defendant  or  his  counsel,  or  to  order  the 
prosecuting  attorney  to  allow  either  of  them 
an  inspection  of  the  same.  State  v.  Rhoads 
(Ohio),  18-415. 

(12)   Allowing  attendant  for  witness  on 
stand. 

In  a  prosecution  for  statutory  rape,  where 
the  prosecuting  witness,  a  little  girl  eight 
years  of  age,  is  attended  by  a,  woman  friend, 
who  is  permitted  by  the  court  to  sit  upon 
the  witness  stand  in  close  proximity  to  the 
prosecuting  witness  while  her  testimony  is 
being  given,  and  the  court  admonishes  such 
woman  that  she  is  not  permitted  to  make 
suggestions  to  the  witness,  and  the  record 
does  not  show  any  disregard  of  such  admoni- 
tion by  the  court,  there  is  no  error.  Evers  v. 
State   (Neb.),  19-96. 

n.  Admissibility  and  sufficiency  of  evidence. 

( 1 )  In  general. 
See  also  Abortion;   Abson,  4;   Bioaict,  4; 

PUBGLARY,  4;   CONSPIBAOT,  I  f;   EMBKZ- 
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ZLEMENT,  6;  False  Pretenses  and 
Cheats,  0 ;  Forgery,  4;  Game  and  Game 
Laws,  4 ;  Gaming  and  Gaming  Houses, 
6;  Homicide,  6  a  (1);  Incest,  4;  In- 
toxicating Liquors,  6  g;  Larceny,  6 
a;  Perjury,  7;  Rape,  2  d;  Receiving 
Stolen  Property,  3;  Robbery,  2  b. 

Account  books  in  evidence,  see  Abortion. 

Admissibility  of  evidence  before  grand  jury, 
see  Grand  Jury,  5  d. 

Circumstantial  evidence,  see  Arson,  4. 

Corroboration  of  accomplice  testimony,  see 
Accessories  and  Other  Participants 
in  Crime;  Accomplices. 

Prosecution  for  killing  dogs,  see  Animals, 
3  e. 

Prosecutions  for  practicing  medicine  without 
license,  see  Physicians  and  Surgeons, 
3  b. 

Participation  in  offenses,  see  Accessories  and 
Other  Participants  in  Crime. 

Presumption  of  intent  to  kill,  see  Assault 
AND  Battery,  1  f. 

Shadowing  by  detectives  as  evidence,  see  De- 
tectives. 

Weight  and  sufficiency  of  evidence  before 
grand  jury,  see  Grand  Jury,  5  a. 

Weight  and  sufficiency  of  evidence  in  assault 
and  battery  case,  see  Assault  and 
Battery,  1  f. 

Admissillility  in  general.  —  Any  legal 
evidence  from  which  the  jury  may  legiti- 
mately deduce  guilt  or  innocence  is  admis- 
sible, if,  when  taken  with  other  evidence  in 
the  case,  its  relevancy  appears.  Thompson  v. 
State  (Fla.),  19-116. 

Safficiency  of  evidence  to  support 
conviction.  —  Where  there  is  testimony 
from  which  the  jury  might  legally  have  in- 
ferred all  the  essential  elements  of  the  crime 
charged,  and  it  does  not  appear  that  the  jury 
were  influenced  by  considerations  other  than 
the  evidence,  a  verdict  of  guilty  will  not  be 
disturbed.  Thompson  V.  State  (Fla.),  Ifli- 
116. 

Circumstantial  evidence  may  be  a  thor- 
oughly satisfactory  basis  for  conviction  of 
the  highest  crimes.  Com.  v.  Richmond 
(Masa.),  20-1260. 

Admissibility  of  X-ray  photograph. 
—  After  proof  has  been  made  that  it  was 
taken  by  a  competent  person,  a  radiograph 
of  a  human  body  is  admissible  in  evidence 
to  show  that  at  the  time  it  was  taken  there 
was  in  the  body  a  hard  substance  in  the 
shape  of  a  bullet;  and  this  is  so  though 
there  is  no  evidence  that  the  object  repre- 
sented in  the  radiograph  was  a  bullet,  and 
though  there  is  no  evidence  that  when  the 
radiograph  was  taken  the  bullet,  if  such  it 
was,  occupied  the  same  position  in  the  body 
that  it  did  when  it  first  lodged  there.  State 
r.  Matheson  (Iowa),  8-430. 

Books.  —  Where  in  the  prosecution  for 
conspiracy  the  defendant  testifies  that  the 
fact  that  he  received  sums  of  money  from 
one  of  his  alleged  co-conspirators  was  known 
to  the  corporation  by  which  the  defendant 
was  employed,  and  that  the  president  thereof 
checked    as    approved    the    entries    of    such 
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amounts  in  a  book  in  the  defendant's  pos- 
session, the  defendant  may,  in  corroboration 
of  his  testimony,  introduce  such  book  in  evi- 
dence. Crawford  v.  United  States  (U.  S.), 
15-392. 

Boohs  compiled  from  memoranda.  — 
Where  a  book  of  accounts  is  made  up  from 
orders  for  goods  or  other  temporary  memo- 
randa and  constitutes  the  first  complete  and 
permanent  record  of  the  business,  it  is  ad- 
missible in  evidence,  when  verified  by  the 
oath  of  the  person  making  the  entries  that 
they  are  correct  and  were  made  at  or  near 
the  times  of  the  transactions.  State  v.  Ste- 
phenson (Kan.),  2-841. 

The  fact  that  entries  of  orders  for  goods 
or  other  memoranda  constituting  the  first 
complete  and  permanent  record  of  the  busi- 
ness are  recorded  in  a  book  called  a  "  ledger  " 
does  not  make  them  other  than  original,  nor 
is  it  necessary  that  the  bookkeeper  should 
have  made  the  sales  or  billed  out  the  goods 
sold,  to  make  the  entries  admissible  in  evi- 
dence.    State  V.  Stephenson  (Kan.),  2-841. 

If  the  sales  made  be  regularly  reported  to 
the  bookkeeper,  and  from  such  reports  or 
from  orders  or  other  memoranda  of  the  sales- 
men, the  entries  be  correctly  and  contempo- 
raneously made  by  him,  they  may  be  received 
in  evidence  when  duly  verified  by  him.  State 
V.  Stephenson  (Kan.),  2-841. 

Iietters.  —  Though  a  witness  for  the  state 
in  a  criminal  prosecution  admits  having  writ- 
ten certain  letters  to  a  third  person,  the  de- 
fendant is  not  entitled  to  introduce  such 
letters  as  original  evidence  of  the  facts  re- 
cited in  them.  State  v.  Bringgold  (Wash.), 
5-716. 

Explanation  of  letters  nrritten  by 
defendant.  —  Where  a  letter  written  by  a 
witness  to  the  defendant  in  a  criminal  prose- 
cution, accusing  him  of  abstracting  copies  of 
letters  from  the  copy  book  of  the  witness,  the 
letter  having  merely  an  indirect  bearing  on 
the  issue,  is  admitted  in  evidence,  the  de- 
fendant is  entitled  to  introduce  a  reply,  ex- 
plaining his  reason  for  taking  the  copies, 
written  by  his  counsel  at  his  direction  im- 
mediately after  the  accusation  was  made,  and 
upon  the  refusal  of  the  court  to  admit  such 
reply,  he  is  entitled  to  have  the  letter  of 
accusation  stricken  from  the  record,  notwith- 
standing his  failure  to  object  to  its  admission 
because  of  a  belief  that  the  reply  would  like- 
wise be  introduced  by  the  prosecution. 
Crawford  r.  United  States  (U.  S.),  15-392. 

Intent  of  accused  in  abstrcicting  doc- 
uments. —  In  such  case  the  defendant  is  en- 
titled to  testify  whether  he  took  the  letters 
from  the  copy  book  with  the  intention  of  sup- 
pressing or  destroying  them  or  of  preserving 
and  presenting  them  at  the  trial.  Crawford 
V.  United  States  (U.  S.),  15-392. 

Compulsory  production  of  documents 
by  defendant.  —  The  Indiana  statute 
(Burns'  Ann.  St.  1908,  §  59)  providing  that 
no  person  in  any  criminal  prosecution  shall 
be  compelled  to  testify  against  himself,  se- 
cures a  person  against  an  involuntary  pro- 
duction of  his  papers  in  response  to  any  pro- 
cess  of  the   court   addressed   to   him   in    the 
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character  of  a  witness,  as  well  as  against 
the  giving  of  compulsory  evidence,  where  the 
using  of  such  documentary  evidence  and  tes- 
timony may  tend  to  incriminate  him.  State 
V.  Pence   (Ind.),  20-1180. 

Statements  made  out  of  hearing  of 
accnsed.  —  Where  statements  made  by  a 
third  person  have  a.  material  bearing  upon 
the  guilt  of  a  defendant  accused  of  crime, 
and  are  of  such  a  character  as  to  call  for  a 
reply  by  him,  they  are  not  admissible  in  evi- 
dence against  him,  unless  they  are  made  in 
his  hearing;  but  this  rule  does  not  apply  to 
immaterial  statements  or  statements  which 
call  for  no  reply.  State  v.  Chase  (N.  Dak.), 
17-520. 

To  render  declarations  or  evidence  compe- 
tent as  part  of  the  res  gestw,  they  must  be  so 
closely  related  to  the  principal  fact  as  to 
show  that  they  are  spoken  under  the  influence 
of  the  principal  fact,  and  not  in  narration  of 
it.  If  sufficient  time  intervenes  between  an 
act  and  the  declaration  concerning  it  to  afford 
an  opportunity  for  reflection,  the  declara- 
tions are  inadmissible.  State  v.  Murphy 
(N.  Dak.),  16-1133. 

Declarations  of  a  party  to  a  contract,  as 
to  the  terms  of  the  contract,  are  not  admis- 
sible as  evidence  as  a,  part  of  the  res  gestw 
when  made  after  the  contract  is  completed, 
and  not  in  the  presence  of  the  parties,  al- 
though made  very  soon  after  the  parties  have 
separated.  State  v.  Murphy  (N.  Dak.),  16- 
1133. 

Declarations  of  nife  in  presence  of 
hnsband.  —  The  declarations  of  a  wife  made 
in  the  presence  of  her  husband  are  admissible 
against  the  husband  in  a  criminal  case, 
though  a  wife  is  not  competent  to  testify 
against  her  husband.  State  v.  Record  (N. 
Car.),  19-527. 

Evidence  -nrrongfnlly  obtained  by 
violation  of  rights  of  accused.  —  Testi- 
mony that  an  accused  person  put  on  a  blouse, 
and  that  it  fitted  him,  is  not  made  inad- 
missible on  the  question  whether  it  belonged 
to  him,  by  the  protection  against  self-in- 
crimination afforded  by  U.  S.  Const.,  Fifth 
Amendment,  since,  even  assuming  that  such 
evidence  was  improperly  obtained,  it  is  still 
competent.     Holt  v.  U.  S.    (U.  S.),  20-1138. 

The  constitutional  prohibition  of  unreason- 
able searches  and  seizures  is  intended  to  pre- 
vent such  as  are  made  through  governmental 
agencies,  and  has  no  bearing  upon  the  un- 
authorized acts  of  private  persons  or  of  petty 
officers  of  the  law.  Evidence  obtained  by 
searches  or  seizures  made  by  such  persons  or 
officers  is  admissible.  Cohn  v.  State  (Tenn.), 
15-1201. 

Although  a  deputy  sheriff  who  makes  a 
hole  in  the  wall  for  the  purpose  of  spying 
upon  the  inmates  of  a  building  wherein  in- 
toxicating liquors  and  cigarette  papers  are 
sold  illegally,  commits  an  unlawful  act  which 
subjects  him  to  punishment,  evidence  thus 
procured  by  him  will,  if  relevant  to  the  is- 
sues, not  be  rejected  by  the  court.  Cohn  v. 
State   (Tenn.),' 15-1201. 

Admission  of  shoes  to  identify 
1;r^c].;i;,  •)-,  Tl^e  constitutional  rJglit  nf  ■m  a(\- 


cused  person  not  to  be  compelled  to  give 
evidence  against  himself  is  not  violated  bv 
the  introduction  in  evidence  of  his  shoes  for 
the  purpose  of  identifying  tracks,  supposed 
to  be  his,  near  the  scene  of  the  crime.  State 
V.  Jeffries  (Mo.),  14-524. 

Where  the  shoes  of  a  person  accused  of 
crime  are  taken  from  him  with  or  without 
his  consent  by  the  arresting  officer  and  com- 
pared with  footprints  leading  from  the  scene 
of  the  crime,  the  admission  of  testimony  by 
the  officer  concerning  his  comparison  of  the 
shoes  with  the  footprints,  and  the  admission 
of  the  shoes  themselves  in  evidence,  do  not 
constitute  a  violation  of  the  constitutional 
provision  that  "  no  person  shall  be  compelled 
to  testify  against  himself  in  a  criminal  pro- 
ceeding," or  of  the  constitutional  guaranty 
that  "  the  people  shall  be  secure  in  their  per- 
sons, papers,  homes,  and  effects  from  unrea- 
sonable searches  and  seizures."  State  v. 
Fuller   (Mont.),  9-648. 

Agreement  hetireen  state  and  accom- 
plice. —  In  a  criminal  prosecution,  a  state- 
ment alleged  to  have  been  made  by  the  gov- 
ernment's attorney  to  the  court  in  regard  to 
favorable  consideration  of  the  sentence  to  be 
imposed  upon  an  accomplice  who  was  to  be 
a    witness    for    the    government    cannot    be 

tiven  in  evidence  after  the  witness  has  testi- 
ed,  where  it  is  not  claimed  that  he  knew 
of  the  suggestion  to  the  court.  Thompson  v. 
United  States  (U.  S.),  7-62. 

Deed  in  condemnation  proceedings, 
official  maps,  and  books  of  titles  to 
show  title  in  federal  government.  — 
The  deeds  and  condemnation  proceedings 
under  which  the  United  States  claims  title  to 
a  military  reservation,  the  scene  of  a  crime, 
and  the  official  maps  in  the  engineer's  depart- 
ment, made  from  original  surveys  under  the 
authority  of  the  war  department,  and  a  book 
showing  titles  to  the  reservation,  compiled 
under  the  same  authority,  are  admissible  in 
evidence  to  show  that  the  premises  in  ques- 
tion were  within  the  exclusive  jurisdiction 
of  the  United  States.  Holt  v.  U.  S.  (U.  S.), 
20-1138. 

Establishment  of  death  of  witness  to 
render  former  testimony  admissible.  — 
Proof  of  the  return  of  an  officer  on  a  subpoena 
that  a  witness  is  dead,  the  same  not  being 
authorized  or  required  by  law,  and  the  oral 
evidence  of  witnesses  that  they  have  been 
informed  of  his  death,  are  insufficient  to 
establish  the  death  of  the  witness  so  as  to 
render  competent  on  the  trial  his  testimony 
taken  and  transcribed  at  the  preliminary  ex- 
amination. Driggers  v.  U.  S.  (Okla.),  17-66. 
Identification  of  justice's  record.  — 
The  testimony  of  a  stranger  is  not  admis- 
sible for  the  purpose  of  identifying  a  justice's 
record  of  a  conviction  for  crime  which  is 
offered  in  evidence  for  the  purpose  of  showing 
the  disqualification  of  a  witness,  where  no 
reason  is  shown  why  the  justice  who  rendered 
the  judgment,  or  his  successor  in  office,  is  not 
present  to  identify  the  record.  Junior  v. 
State  (Ark.),  6-499. 

Burden  of  proof  of  alibi.  —  In  a  crim- 
ilial    proseput^ion,    where   th?i    d?fen<l?l^t   at- 


CEIMINAL  LAW. 


611 


tempts  to  prove  an  alibi,  it  is  erroneoua  for 
tiie  eourt  to  instruct  the  jury  that  the  de- 
fendant has  the  burden  of  establishing  the 
alibi  "  by  a  preponderance  of  evidence,  that 
is,  by  the  greater  and  superior  evidence,"  as 
the  burden  is  on  the  prosecution  to  prove  that 
the  defendant  was  present  at  the  time  and 
place  the  crime  was  committed,  and  this 
burden  never  shifts.  Glover  v.  United  States 
(U.  S.),  8-1184. 

Exclusion  of  immaterial  evidence.  — 
In  a  criminal  prosecution  it  is  not  erroneous 
for  the  trial  court  to  exclude  evidence  re- 
lating to  immaterial  matters  which  have 
nothing  to  do  with  any  facts  upon  which  the 
jury  are  required  to  pass.  State  v.  Bring- 
gold  (Wash.),  5-716. 

Motion  to  strike  out  hearsay  evi- 
dence. —  Where,  in  a  criminal  prosecution, 
the  evidence  elicited  by  the  government  from 
its  witness  is  competent,  and  the  only  part 
of  the  witness's  testimony  that  is  incompetent 
is  hearsay  evidence  given  in  response  to  ques- 
tions propounded  by  the  defendant's  counsel 
on  cross-examination,  a  motion  by  the  de- 
fendant to  "  strike  out  all  of  the  testimony 
of  the  witness,  on  the  ground  that  it  is  purely 
hearsay,"  is  properly  denied.  Thompson  v. 
United  States    (D.  C),  12-1004. 

Motion  to  strike  out  -where  no  objec- 
tion made.  —  A  motion  to  strike  out  evi- 
dence is  properly  denied  where  a  part  of  it 
has  been  received  without  objection,  though 
another  part  has  been  properly  objected  to. 
State  V.  Pirkey  (S.  D.),  18-192. 

Beading  minutes  of  testimony  to 
jury.  —  On  the  trial  of  a  criminal  case  it  is 
not  erroneous  for  the  court,  at  the  request  of 
the  jury  after  they  have  retired,  to  have 
them  brought  into  court  and  to  permit  the 
entire  testimony  of  one  witness  and  parts  of 
the  testimony  of  other  witnesses  to  be  read 
from  the  stenographer's  notes,  such  notes 
being,  by  statute,  a  part  of  the  record  of  the 
case.     State  v.  Perkins    (Iowa),  20-1217. 

(2)    Identity  of  accused. 

Identification  by  voice.  —  The  testi- 
mony of  a  witness  identifying  an  accused  per- 
son solely  from  having  heard  his  voice,  is  the 
statement  of  a  conclusion  reached  directly 
and  primarily  from  the  sense  of  hearing,  and 
is  admissible  as  direct  and  positive  proof,  the 
probative  value  of  which  is  for  the  jurv. 
Mack  V.  State  (Fla.),  14-78. 

The  identity  of  a  person  accused  of  crime 
may  be  established  by  a  witness  who  recog- 
nized his  voice.  State  v.  Vanella  (Mont.), 
20-398. 

It  is  competent  for  a  witness  in  testifying 
as  to  the  identity  of  the  accused  to  state  that 
he  "  thinks "  the  voice  he  heard  was  the 
voice  of  the  accused.  The  uncertainty  of  the 
testimony  goes  only  to  its  weight  and  not  to 
its  competency.  State  v.  Vanella  (Mont.), 
20-398. 

By  blood  stains.  —  In  a  criminal  prose- 
cution the  single  fact  that  a  stain  upon  the 
defendant's  shirt  sleeve  is  blood,  such  blood 
i»ot  being  shown  to  be  human  (ilood,  an4  it 


appearing  that  the  stain  may  have  been  there 
for  six  months  or  a  year,  is  too  remote  and  of 
no  probative  force  in  establishing  the  identity 
of  the  defendant  as  the  guilty  person.  State 
V.  Alton   (Minn.),  15-806. 

(3)    Character   or   reputation. 

Character    evidence    in    homicide    eases,    see 
Homicide,  6  a  (2). 

Previous  good  character  of  defend- 
ant. —  In  a  criminal  prosecution,  evidence 
of  the  previous  good  character  of  the  defend- 
ant is  always  admissible,  but  it  should  be  con- 
fined to  the  trait  of  character  at  issue.  State 
V.  Moyer  (W.  Va.),  6-344. 

Defendant  never  before  arrested.  — 
In  a  criminal  prosecution  the  testimony  of 
the  accused  that  he  has  never  before  been 
arrested  for  or  accused  of  crime  is  inadmis- 
sible for  the  purpose  of  showing  that  he  is 
of  good  character.  State  v.  Marfaudille 
(Wash.),  15-584. 

Beputation  for  honesty.  —  Where  a 
witness  for  the  accused  has  testified  that  in 
his  dealings  with  the  accused  he  had  "  found 
him  honest  and  reliable "  and  that  he  had 
never  heard  his  reputation  discussed  or  re- 
ferred to,  the  accused  is  not  aggrieved  by  a 
ruling  excluding  a  question  relating  to  his 
"  reputation  for  honesty  in  that  community." 
State  V.  Lambert  (Me.),  15-1055. 

A  ruling  allowing  a  witness  for  the  ac- 
cused to  state  that  he  had  "  found  him 
honest  and  reliable  "  is  more  favorable  to  the 
accused  than  that  to  which  he  is  entitled. 
State  V.  Lambert  (Me.),  15-1055. 

Specific  instances  of  honest  dealing. 
—  The  reputation  of  the  accused  for  honesty 
is  not  regularly  provable  by  testimony  based 
on  the  personal  knowledge  of  a  witness  de- 
rived from  specific  instances  in  his  dealings 
with  the  accused.  State  v.  Lambert  (Me.), 
15-1055. 

Competency  of  character  tritness.  — 
It  is  not  indispensable  that  a  witness  to  the 
reputation  of  the  accused  should  have  re- 
sided in  the  same  community  with  the  ac- 
cused.    State  V.  Lambert   (Me.),  15-1055. 

The  competency  of  a  witness  to  testify  to 
the  good  reputation  for  truth  of  the  accused, 
who  has  testified  in  his  own  behalf,  is  not 
affected  by  the  fact  that  the  witness  has 
never  heard  the  truthfulness  and  veracity  of 
the  accused  discussed;  but  the  exclusion  of 
such  testimony  is  not  cause  for  reversal, 
where  there  is  practically  no  dispute  as  to 
the  vital  facts  of  the  case.  Spencer  v.  State 
(Wis.),  13-969. 

(4)  Conduct  of  accused. 

Flight,  concealment,  and  assumption 
of  false  name.  —  The  facts  of  an  accused's 
flight,  escape  from  custody,  resistance  to 
arrest,  concealment,  assumption  of  a  false 
name,  and  related  conduct,  are  admissible  as 
evidence  of  consciousness  of  guilt  and  thus 
of  guilt  itself.  But  it  is  for  the  jury  to  de- 
termine what  weight  and  value  should  be 
given  to  such  evidence.  State  v.  Lambert 
(Me.),  15-1055,  • 
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Flight  of  accused.  —  Evidebca  of  the 
flight  of  an  accused  after  giving  bail  is  ad- 
missible in  evidence,  though  another  ■  charge 
against  him  was  pending  at  the  time  of  his 
flight.  Whether  the  flight  was  from  one 
charge  or  the  other,  and  the  weight  to  be 
given  to  the  evidence,  are  for  the  jury. 
State  V.  Hetland  (Iowa),  18-899. 

The  flight  of  an  accused  person  may  be 
taken  into  consideration  by  the  jury  as  a 
circumstance  ifl  connection  with  the  other 
evidence  iti  determining  whethet  the  accused 
is  guilty  of  tlie  crime  charged.  State  v. 
Osborne   (Ore.),  20-627. 

The  presumption  of  guilt  arising  from  the 
flight  of  an  accused  person  is  one  of  fact,  and 
not  of  law;  and  the  question  whether  the  cir- 
cumstance tends  to  show  a  guilty  intent  is 
for  the  jury.  State  r.  Osborne  (Ore.),  20- 
627. 

Absence  of  attempt  to  escape  as  evi- 
dence. —  The  fact  that  ft  pei'son  accused  of 
crime  and  placed  under  arrest  made  iio  at- 
tempt to  escape  eaAnot  be  proved  by  him  in 
his  own  behalf.  Lingerfelt  v.  State  (Ga.), 
5-310. 

Assumption  of  false  name.  —  In  a 
criminal  prosecution.  Where  the  defendant  is 
charged  in  the  indictittent  under  an  alias 
and  is  arraigned  Under  the  alias  as  well  as 
under  his  real  name,  the  fact  that  he  enters 
a  general  plea  of  not  guilty  does  not  deprive 
the  government  of  the  right  to  prove  that  he 
assumed  a  false  name  as  alleged  in  the  in- 
dictment. Thompson  v.  United  States  (U. 
S.),  7-62. 

Silence  ander  accusation.  —  The  rule 
that  the  silence  of  a  person  under  accusation 
of  crime  is  admissible  in  evidence  against 
such  person  in  a  prosecution  for  the  crime, 
has  no  application  unless  the  statement  is 
addressed  to  the  person  accused  in  such  a 
manner  as  to  call  for  a  denial  or  reply  from 
him.  Thus,  in  a  criminal  prosecution  for 
houaebreakifig  and  stealing,  evidence  that  the 
defendant  and  three  or  four  other  persons 
not  suspected  of  having  any  connection  with 
the  offense  were  seated  in  a  room  while  a 
search  for  the  goods  was  going  on  in  the 
vicinity  and  another  person  entered  the  room 
and  remarked,  without  addressing  any  one  in 
particular,  "unless  we  change  the  goods  they 
will  find  them,"  and  that  the  defendant  re- 
mained silent,  is  admissible.  Eaton  v.  Com- 
monwealth   (Ky.),   12-874. 

Accused  armed  urlien  arrested.  —  Evi- 
dence to  the  effect  that  when  an  accused  was 
arrested,  shortly  after  being  informed  that 
his  accomplice  was  under  arrest,  he  had  a 
loaded  revolver  in  his  overcoat  pocket,  is 
within  the  above  rule.  State  v.  Lambert 
(Me.),  15-1055. 

Former  plea  of  guilty.  —  On  the  trial 
in  a  superior  court  of  an  information  for  a 
criminal  offense  where  the  defendant  pleads 
not  guilty,  it  is  competent  to  prove  that  he 
pleaded  guilty  to  the  complaint  for  the  same 
offense  filed  against  him  in  the  justice's  court. 
State  r.  Bringgold  (Wash.),  5-716. 

In  a  criminal  prosecution  where  a  witness 
for  the  prosecution  testifies  that  the  defend- 


ant admitted  his  guilt  when  the  complaint 
was  read  to  him  on  his  preliminary  examina- 
tion, it  is  proper  to  admit  such  complaint  in 
evidence  to  explain  the  witness's  testimony, 
after  it  has  been  identified  by  him.  State  v. 
Bringgold   (Wash.),  5-716. 

(5)   Evidence  of  prior  conviction. 

Admissibility.  —  In  a,  criminal  prosecu- 
tion under  a  statute  imposing  a  more  severe 
punishment  for  a  second  offense  than  for  the 
first,  where  the  indictment  fails  to  allege 
the  defendant's  conviction  for  n  prior  offense, 
evidence  showing  his  prior  conviction  is  in- 
admissible for  any  purpose,  and  error  in 
admitting  such  evidence  when  offered  by  the 
prosecution  is  not  cured  by  the  fact  that  the 
defendant,  on  his  subsequent  cross-examina- 
tion, testifies  over  objection  to  his  prior  con- 
viction.    Paetz  V.  State  (Wis.),  9-767. 

In  a  criminal  prosecution  it  is  erroneous 
for  the  prosecutor  to  ask  a  witness,  before 
the  defendant  has  testified,  whether  the  de- 
fendant has  been  previously  confined  in  the 
penitentiary;  but  the  error  is  cured  where 
the  defendant  subsequently  testifies  that  he 
has  been  in  the  penitentiary.  State  v.  James 
(Mo.),  5-1007. 

Sufficiency.  —  In  a  prosecution  before  a 
police  magistrate  for  selling  intoxicating 
liquor  without  a  license  contrary  to  the  On- 
tario License  Act,  a  certificate  of  the  con- 
viction of  a  person  of  the  same  name  as  the 
accused  is  some  evidence  of  a  prior  convic- 
tion of  the  accused,  the  weight  of  tl)e  evidence 
as  to  identity  of  the  accused  wit^  the  person 
named  in  the  certificate  being  for  the  de- 
termination of  the  magistrate.  Eex  v.  Leach 
(Can.),  14-580. 

In  a  criminal  prosecution,  where  it  is 
sought  to  impose  the  increased  punishment 
provided  by  statute  for  persons  formerly  con- 
victed of  crime,  the  introduction  in  evidence 
of  a  record  showing  the  previous  conviction 
of  a  person  bearing  the  same  name  as  the 
defendant  is  not  of  itself  sufficient  to  estab- 
lish identity  Of  person.  State  v.  Smith 
(Iowa),  6-1023. 

(6)   Proof  of  other  crimes. 

Proof    of    other    prosecutions    in    abortion 
cases,  see  Aboetion. 

Admissibility  in  general.  —  The  gen- 
eral rule  is  that  evidence  is  not  admissible 
which  shows,  or  tends  to  show,  that  the  ac- 
cused in  a  criminal  case  has  committed  a 
crime  wholly  independent  of  the  offense  for 
which  he  is  on  trial.  To  this  rule,  however, 
there  are  exceptions,  as  where  the  evidence 
of  another  offense  tends  to  prove  some  ele- 
ment of  the  one  charged,  or  the  motive  for 
committing  the  acts  which  it  is  claimed 
constitute  the  offense  for  which  the  accused 
is  on  trial,  or  where  such  independent 
offenses,  in  connection  with  the  one  for  which 
he  is  being  tried,  are  committed  by  the  ac- 
cused for  some  particular  purpose  which  he 
intended  to  accomplish.  Jaynes  f.  People 
(Colo.),  16-787, 
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WbHe  it  is  not  competent  for  the  state,  in 
iV$iking  out  its  ease  in  chief,  to  introduce 
evidence  of  other  and  pripr  crimes,  for  the 
purpose  of  supporting  the  charge  made  in  the 
indictment,  or  of  reflecting  on  the  character 
of  the  accused,  yet  the  commission  of  a  prior 
crime  may  be  shown  for  the  purpose  of  fur- 
nishing a  motive  for  the  commission  of  the 
cj'ime  charged  in  the  indictment,  provided 
such  prior  crime  is  so  related  to  the  latter  as 
to  have  a  logical  connection  therewith,  and 
reasonably  to  disclose  a  motive  for  its  com- 
mission.   State  V.  Dickerson  (Ohio),  11-1181. 

Evidence  offered  for  another  purpose. 

—  In  a  criminal  case  evidence  which  is  rele- 
vant to  the  issue  is  not  rendered  inadmissible 
by  reason  of  the  fact  that  it  tends  to  prove 
the  defendant  guilty  of  a  crime  other  than 
the  one  charged  in  the  indictment.  People 
V.  Rogers  (N.  Y.),  13-177. 

Statement  of  piirpos©  for  ivliich. 
offered.  —  Qn  the  trial  of  a  criminal  case, 
where  evidence  is  offered  tending  to  prove 
that  the  accused  has  committed  a  crime  other 
than  that  for  which  he  is  on  trial,  good  prac- 
tice requires  that  the  district  attorney  should 
state  the  purpose  for  which  the  evidence  is 
offered,  and,  if  it  is  admissible  for  that  pur- 
pose, the  trial  judge,  when  requested  by  the 
defendant,  should  instruct  the  jury  as  to 
the  purpose  for  which  they  may  consider  it. 
Jaynes  v.  People   (Colo.),  16-787. 

Coring  erroneous  admission  by  strik- 
ing out.  ..-  In  a  criminal  prosecution,  the 
introduction  of  evidence  relating  to  an  in- 
dependent crime  does  not  necessarily  consti- 
tute reversible  error  where  the  court,  as  soon 
as  it  develops  that  the  evidence  relates  to  a 
different  crime,  strikes  it  out  and  instructs 
the  jury  to  disregard  it.  State  V.  Whitman 
(Minn.),  14-309. 

(7)    Opinion  evidence. 

Opinion     evidence     in     murder     cases,     see 
Homicide,  6  a  ( 1 ) . 

AdmlssiliiUty  in  general.  —  The  opin- 
ion of  a  witness  has  no  place  in  a  judicial 
investigation  unless  he  possess,  with  regard 
to  the  particular  subject  of  inquiry,  a  knowl- 
edge not  acquired  by  ordinary  persona.  State 
V.  Maioni   (N.  J.),  20-204. 

Admissibility  nrhere  facts  and  cir- 
onmstanoes  susceptible  of  clear  proof. 

—  The  opinion  of  a  witness  is  not  admis- 
sible in  evidence  when  all  the  facts  and  cir- 
cumstances are  capable  of  being  clearly  de- 
tailed and  described  ao  that  the  jurors  may 
be  able  to  form  correct  conclusions  there- 
from.   MoOray  v.  State   (6a.),  20^101. 

Opinion  as  to  meaning  of  language 
used  in  conversation.  —  It  is  not  per- 
missible for  a  witness  who  testifies  to  a  con- 
versation between  himself  and  another  to 
state  to  whom  such  other  person  referred 
when,  in  such  conversation,  he  used  the 
pronoun  "  them,''  the  opinion  of  the  wit- 
ness on  this  questjon  not  being  competent  evi- 
dence,    MpCray  V.  State   (Ga.),  20-.I0I. 

Opinion,  on,  ^^ttors  pf  science  not 
related  to  proven  facts.  —  Questions  call- 


ing for  the  opinions  of  experts,  on  mere  ab- 
stract matters  of  science,  not  predicated  on 
or  related  to  the  facts  established  by  the 
proofs  in  the  cause,  are  incpmpetent.  State 
V.  Majoni  (N.  J.),  20-204. 

Similarity  of  f«pt-print$.  —  It  is  im- 
proper to  allow  a  witness  to  give  his  opinion 
as  to  the  similarity  of  tracks  found  at  the 
place  of  the  crime  and  the  tracks  shpwn  to 
havp  been  ma,de  by  the  accused,  where  he 
merely  made  a  casual  observation  of  the 
tracks  without  meagurements  of  any  kind 
and  where  there  was  no  peculiarity  in  the 
tracks.    Parker  «.  State   (Tex.),  3-893. 

ISsperieuce  in  siimilar  case.  —  A 
physician  regularly  graduated  in  medicine 
and  surgery,  and  duly  licensed  to  practice  his 
profession,  is  competent  to  testify  as  an  ejc- 
pert  to  the  effect  a  certain  described  wound 
would  have  on  the  reasoning  faculties  of  the 
person  receiving  it,  although  the  witness  has 
had  no  experience  in  exactly  such  a  case  or 
actual  knowledge  of  the  wound  in  questicip. 
State  p.  Megorden   (Ore.),  14-130. 

Necessity  of  hypothetical  cinestion.  —I 
Where  witnesses  who  h^ve  examined  a  wound 
describe  it  to  the  jury,  they  may,  without 
the  propounding  of  a  hypotnetical  question, 
give  their  opinions,  based  on  what  they  have 
described,  as  to  the  mental  condition  pro- 
duced by  the  wound  in  the  person  woundecj. 
State  v.-  Megorden   (Ore.),  14-130. 

(8)  Ijxperiuienta. 

Experiments  in  evidence  in  arson  cases,  see 
Abson,  4. 

Admissibility  in  genei^al.  —  Evidence 
of  an  experiment  whereby  to  test  the  truth 
of  testimony  that  a  certain  thing  qecurred  is 
not  admissible  where  the  conditions  attend- 
ing the  alleged  occurrence  and  the  experi- 
ment are  not  shown  to  be  similar.  Spires  v. 
State  (Ela.),  7-214. 

Whether  or  not  evidence  of  experiments  is 
admissible  is,  under  the  circumstances  of  each 
case,  a  preliminary  question  for  the  determi- 
nation of  the  court.  Spires  v.  State  (Fl'a.), 
7-214. 

Conduct  of  experiments   in   court.  

It  is  within  the  judicij^l  discretion  of  ^  trial 
court  to  permit  experiments  relevant  to  tjie 
issue  to  be  made  before  the  jury  during  a 
trial,  or  to  refuse  to  permit  them,  auch 
court  having  first  to  determine  whether  or 
not  such  similarity  of  cjrcumstanpes  and 
conditions  has  been  made  to  appear  as  to 
render  said  evidence  competent;  and  an  ap' 
pellate  court  should  decline  to  interfere  with 
the  ruling,  Unless  an  abuse  of  this  judioial 
discretion  is  made  to  appear  clearly.  Spires 
«.  State  (Fla.),  7-214.  *       ^ 

The  making  of  experioients  by  or  in  the 
presence  of  the  jury  is  not  favored  by  the 
courts.  Evidence  of  this  kind  should  be  re- 
ceived with  caution,  and  shgujd  be  adniitted 
only  where  it  is  obvious  to  the  court,  from 
the  nature  of  the  ex;periipents,  that  the  jury 
will  be  enlightened,  rather  than  confused. 
Spires  v.  State  (Ma.),  7-214. 
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(9)  Handwriting. 

Admissibility  of  evidence  relating  to 
handwriting.  —  Where  the  genuineness  of 
a  writing  is  in  question  in  a,  criminal  case, 
other  writings  admitted  or  proved  to  be 
genuine  may  be  received  and  submitted  to 
the  jury  for  the  purpose  of  comparison,  al- 
though not  otherwise  material  to  the  issue. 
State  V.  Kent   (Vt.),  20-1334. 

The  rule  of  evidence  requiring  the  produc- 
tion of  the  beat  evidence  obtainable  is  not 
violated  by  permitting  the  genuineness  of  a 
signature  to  an  unattested  instrument  to  be 
proved  by  a  witness  who  is  familiar  with  the 
handwriting  of  the  person  by  whom  it  pur- 
ports to  have  been  made,  without  introducing 
the  testimony  of  such  person,  though  he  may 
be  easily  accessible  at  the  time  such  proof  of 
the  signature  is  offered.  McCray  v.  State 
(Ga.),  20-101. 

To  show  that  an  inscription  on  a  door, 
"  July.  22.  1908  "  below  which  was  "  E. 
Kent,"  done  in  capitals  similar  to  print,  was 
carved  by  the  defendant  in  a  criminal  case, 
writings,  as  shown  in  the  defendant's  letters 
and  memorandum  books  proved  to  be  his, 
done  in  ordinary  writing,  and  containing 
dates  in  which  the  punctuation  is  exactly 
similar  to  the  inscription,  such  as  the  period 
after  the  month  and  the  day  and  no  period 
after  the  year,  are  admissible  as  showing  his 
habit  in  that  regard.  State  v.  Kent  (Vt.), 
20-1334. 

(10)    Bloodhound  evidence. 

Admissibility  of  bloodhound  evidence 
in  general.  —  Where  it  is  shown  that  a 
particular  dog  had  been  successfully  trained 
to  follow  the  track  of  human  beings,  evi- 
dence that  such  dog  was  placed  on  the  track 
of  a  person  at  the  place  of  the  homicide  and 
followed  the  track  to  the  home  of  the  ac- 
cused is  admissible.  Parker  v.  State  ( Tex. ) , 
3-893. 

It  is  proper  to  admit  evidence  of  the  fact 
that  certain  specifically  described  tracks 
were  trailed  from  the  place  of  the  crime  to 
the  home  of  the  accused.  Parker  v.  State 
(Tex.),  3-893. 

In  a  prosecution  for  homicide,  where  there 
is  evidence  tending  to  show  that  the  defend- 
ant was  in  the  vicinity  of  the  crime  about  the 
time  it  was  committed,  and  that  he  left  the 
scene  in  company  with  a  third  person  and 
went  near  the  house  of  the  third  person  on 
the  way  to  his  own  home,  which  was  not  far 
away,  it  is  competent  to  prove  that  dogs 
trained  to  track  human  beings  took  up  the 
trail  at  the  scene  of  the  crime  and  followed 
it  to  or  near  the  house  of  the, third  person. 
Richardson  v.  State  (Ala.),  8-108. 

Where,  in  a  prosecution  for  burglary,  a 
witness  testifies  that  he  owned  two  blood- 
hounds trained  to  trail  human  beings,  that 
one  of  the  dogs  had  had  four  years'  training 
and  the  other  some  experience  also,  and  that 
these  dogs  had  trailed  sixty  or  seventy  per- 
sons in  the  last  four  years,  the  testimony  of 
the  witness  in  reference  to  the  trailing  of  the 
defendant  by  these  dogs  is  admissible.  Har- 
grove V.  State   (Ala.),  10-1126. 


Laying    foundation    for    evidence.    — 

In  order  that  evidence  of  the  conduct  of 
bloodliounds  in  trailing  or  following  the 
tracks  of  one  accused  of  crime  may  be  com- 
petent, it  is  necessary  that  a  preliminary 
foundation  should  be  laid  therefor,  by  show- 
ing by  one  or  more  witnesses  having  personal 
knowledge  of  the  facts,  that  the  particular 
dog  used  had  been  trained  and  tested  in 
trailing  human  beings,  and  by  experience  had 
been  found  reliable  in  such  cases,  and  that 
the  dog  so  trained  and  tested  was,  in  the  in- 
stance involved,  laid  on  the  trail,  whether  it 
was  visible  or  invisible,  at  a  point  where  the 
circumstances  tended  to  show  that  the  guilty 
party  had  been,  or  upon  a  track  which  the 
circumstances  indicated  to  have  been  made 
by  him.  State  v.  Dickerson  (Ohio),  11- 
1181. 

Testimony  as  to  reliability  of  dog.  — 
One  who  has  had  experience  in  the  use  of 
a  particular  bloodhound  in  tracking  human 
beings  may  testify  that  the  dog  is  reliable, 
and  when  placed  on  a  certain  track  will  not 
leave  it  until  he  has  reached  its  destination. 
Parker  v.  State   (Tex.),  3-893. 

In  a  criminal  prosecution,  where  it  is  pro- 
posed to  introduce  evidence  to  show  that  dogs 
trained  to  track  human  beings  were  put 
on  a  trail  at  the  scene  of  the  crime  and  that 
after  taking  the  trail  they  went  thence  to  a 
point  where  the  defendant  is  shown  to  have 
been  after  the  commission  of  the  crime,  it  is 
proper  to  permit  a  witness  who  is  familiar 
with  dogs  and  accustomed  to  handling  them 
to  testify  as  to  their  skill  in  the  tracking  of 
men,  and  as  to  the  length  of  time  after  the 
making  of  tracks  within  which  dogs  will  take 
up  and  follow  a  trail.  Richardson  v.  State 
(Ala.),  8-108. 

A  witness  in  a  criminal  prosecution,  who 
has  testified  as  to  putting  dogs  on  a  trail 
which  tended  to  connect  the  defendant 
with  the  crime,  cannot  give  his  opinion  as  to 
the  cause  which  induced  the  dogs  to  abandon 
the  trail  so  that  he  had  to  call  them  back 
and  put  them  on  the  track  again.  Richard- 
son V.   State    (Ala.),  8-108. 

Impeachment  of  evidence.  —  In  a 
criminal  prosecution,  where  bloodhound  evi- 
dence has  been  admitted  tending  to  connect 
the  defendant  with  the  commission  of  the 
crime,  the  defendant  should  have  the  fullest 
opportunity  by  cross-examination  to  inquire 
into  the  breeding  and  testing  of  the  dogs, 
and  into  all  the  circumstances  and  details  of 
the  hunt,  in  order  that  he  may  lead  the  jury 
to  believe,  if  he  can,  either  that  the  dogs 
were  unreliable  or  unskilled,  or  that  they  so 
acted  on  the  trail  as  to  deprive  the  evidence 
of  incriminating  value.  Richardson  v.  State 
(Ala.),  8-108. 

(11)     Confessions,    admissions    and    declara- 
tions. 

(a)   Admissibility  in  general. 

Admissions  by  accused,  see  Abobtion. 
Complaints  by  woman  as  part  of  res  gesUr 

in   prosecution  for  incest,   see   Incest, 

4  b. 
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Declaration   of   accused    as   corroboration   of 

prosecutrix    in    rape    case,    see    Rape, 

2  0    (2). 
Declarations  of  deceased  in  murder  cases,  see 

Homicide,  6  a   (3). 
Dying   declarations,   see   Homicide;    Incest, 

4  b. 

Under  Canada  criminal  code.  —  Ad- 
missibility in  general  of  confessions  or  state- 
ments of  the  accused  under  the  Canada  crim- 
inal code.    Rex  v.  Martin  (Ont.),  4-912. 

Under  New  York  criminal  code.  — 
In  the  provision  of  the  New  York  code  of 
criminal  procedure  permitting  the  introduc- 
tion in  evidence  of  confessions  "  whether  in 
the  course  of  judicial  proceedings  or  to  a 
private  person,"  the  words  "  private  person  " 
mean  any  person  not  engaged  in  the  conduct 
of  a  judicial  proceeding,  and  a  confession 
made  to  public  officers  having  the  defendant 
in  custody  under  a  warrant  of  arrest  is  ad- 
missible.   People  V.  Rogers   (N.  Y.),  15-177. 

Admissibility  and  effect  of  admis- 
sions. ^  In  a  criminal  case,  the  prosecution 
may  prove  by  the  testimony  of  witnesses  a 
conversation  between  the  defendant  and 
another  person,  and  it  may  prove  the  state- 
ments against  his  interest  made  by  the  de- 
fendant as  well  as  by  the  other  person  to  the 
defendant.  But  it  is  for  the  jury  to  say 
from  the  entire  conversation  whether  the 
statements  made  by  the  defendant  were  ad- 
missions against  his  interest.  Loudenback  v. 
Territory    (Okla.),   14-988. 

Proof  of  corpus  delicti.  —  On  a  trial 
under  an  indictment  for  murder,  when  the 
proof  of  death  is  direct  and  positive,  if  the 
circumstances  shown  are  such  as  to  leave 
no  room  for  doubt  that  the  deceased  was 
murdered,  any  extrajudicial  confession  by  the 
prisoner  if  otherwise  competent  is  admissible 
to  establish  his  connection  with  the  crime. 
State  V.  Knapp  (Ohio),  1-819. 

A  confession  by  the  defendant  that  he  com- 
mitted the  abortion  charged  is  not  admis- 
sible until  the  corpus  delicti  has  been  proved 
by  showing,  by  evidence  other  than  the  con- 
fession, the  existence  of  all  the  elements  of 
the  offenses  as  defined  by  the  statute.  State 
V.  Wells  (Utah),  19-631. 

Statements  before  grand  jnry.  — 
Statements  and  declarations  by  the  defend- 
ant in  a  criminal  action  in  denial  of  guilt 
while  a  witness  before  a  grand  jury  are  not 
confessions  within  the  rule  requiring  them 
first  to  be  shown  to  have  been  made  volun- 
tarily before  they  are  competent  evidence 
against  him,  though  the  defendant's  appear- 
ance before  the  grand  jury  was  in  obedience 
to  a  subpoena.  State  v.  Campbell  (Kan.), 
9-1203. 

Evidence  before  coroner.  —  Where  per- 
sons held  in  custody  on  a  charge  of  murder 
are  taken  before  a  coroner's  jury  summoned 
to  hold  an  inquest  on  the  body  of  the  de- 
ceased, and  without  being  informed  that  they 
are  compelled  to  testify,  are  sworn  and  exam- 
ined as  witnesses,  on  the  motion  of  the 
coroner  or  the  jury  in  regard  to  the  homicide 


and  their  connection  with  it,  confessions  or 
inculpatory  statements  elicited  on  their  ex- 
amination are  not  admissible  against  them 
on  a  subsequent  trial  under  an  indictment 
charging  them  with  the  murder.  Adams  v. 
State   (Ga.),  12-158. 

Admissions  at  preliminary  examina- 
tion. —  Admissions  made  at  the  preliminary 
examination  of  the  defendant  are  not  admis- 
sible on  the  trial  of  the  defendant  for  the 
offense  charged.  State  v.  Butler  (N.  C), 
19-402. 

Confession  of  other  offenses.  —  On  the 
trial  of  one  indicted  under  the  Ohio  statute 
for  carnally  knowing  and  abusing  a  female 
person  under  sixteen  years  of  age  with  her 
consent,  confessions  or  admissions  of  the 
accused  of  acts  of  intercourse  with  the  prose- 
cutrix more  than  two  years  after  the  time  of 
the  alleged  commission  of  the  offense  for 
which  he  is  being  tried,  and  after  the  prose- 
cutrix had  attained  the  age  of  sixteen  years, 
are  not  competent  to  be  given  in  evidence 
against  him  as  tending  to  prove  the  crime 
charged  in  the  indictment.  State  v.  Law- 
rence (Ohio),  6-888. 

Admissions  not  amounting  to  con- 
fession. —  Voluntary  statements  of  fact 
made  by  the  defendant  in  a  criminal  action 
which  do  not  tend  to  establish  his  guilt,  but 
which  are  exculpatory  in  their  nature,  are 
competent  evidence  against  him  as  admis- 
sions of  a  party.  State  v.  Campbell  (Kan.), 
9-1203. 

Substance  of  conversation.  —  In  a 
criminal  case,  where  it  is  shown  that  the  de- 
fendant has  confessed  the  commission  of  the 
crime  charged,  it  is  not  error  for  the  trial 
court  to  permit  witnesses  who  were  present 
at  the  time  when  the  confession  was  made, 
but  who  do  not  recollect  the  exact  words 
used  at  that  time,  to  give  the  substance  of 
the  conversation  which  took  place  between 
the  defendant  and  others  present.  State  v. 
Berberick   (Mont.),  16-1077. 

Undenied  accusations.  —  To  admit  in 
evidence,  in  a  criminal  prosecution,  as  an  im- 
plied confession  of  guilt,  undenied  inculpa- 
tory statements  uttered  in  the  presence  of  the 
accused  when  he  was  under  arrest,  and  when 
it  appears  that  he  did  not,  and  did  not  intend 
to,  commit  himself  on  the  subject,  is  revers- 
ible error.  Merriweather  v.  Com.  (Kv.).  4- 
1039.  ' 

Silence  as  preliminary  examination. 
—  A  statement  made  by  a  witness  on  a  pre- 
liminary examination  tending  to  show  that 
the  defendant  is  guilty  of  the  crime  with 
whiph  he  is  charged,  does  not  call  for  a 
denial  by  the  defendant  within  the  rule  as  to 
admissions  by  silence.  Maloney  v.  State 
(Ark.),  18-480. 

Attempt  to  compromise.  —  Admissions 
made  by  a  person  accused  of  crime  in  the 
course  of  an  attempt  to  compromise  the 
criminal  charge  are  admissible  in  evidence 
against  him  on  the  trial.  The  rule  excluding 
evidence  of  offers  to  compromise  a  civil  lia- 
bility has  no  application  to  such  admissions 
State  V.  Richmond    (Iowa),  16-457. 
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(b)  Voluntary  or  induced, 
(aa)  In  general. 

Confession  to  superior  oflScer  in  prosecution 
for  theft  of  letter,  see  Post  Oitice. 

Qnestion  for  court.  —  Where  the  con- 
fession of  the  defendant  in  a  criminal  action 
is  offered  in  evidence  it  is  for  the  trial  court 
to  determine  whether  the  confession  was  vol- 
untarily made  and  is  therefore  admissible, 
and  such  determination  will  not  be  interfered 
with  on  appeal  unless  there  is  clear  error. 
State  V.  Rogoway   (Oregon),  2-431. 

It  is  the  duty  of  the  court  to  determine 
whether  or  not  an  alleged  confession  by  an 
accused  person  was  voluntary  or  involuntary, 
and  it  is  error  to  permit  the  introduction  of 
the  evidence  upon  that  question  before  the 
jury.  Harrold  r>.  Oklahoma  (U.  S.),  17- 
868. 

Confession  obtained  by  persistent 
questioning;.  —  Where  it  appears  from  the 
uncontradicted  testimony  that  although  the 
accused  was  questioned  persistently  by  the 
ofBcers  who  had  him  in  custody,  he  was  not 
threatened  and  no  other  compulsion  was  exer- 
cised over  him  in  order  to  obtain  a  confession 
from  him,  it  is  not  error  to  refuse  to  charge 
that  the  jury  must  be  satisfied  that  the  con- 
fession "  has  not  been  procured  by  inquisi- 
torial compulsion  or  other  improper  means." 
People  V.  Rogers   (N.  Y.),  15-177. 

Confession  obtained  by  artifice  or  de- 
ception. —  A  voluntary  confession,  unin- 
fluenced by  threats  or  promises,  is  generally 
not  rendered  inadmissible  by  reason  of  the 
fact  that  it  was  obtained  by  artifice  or  de- 
ception.    Rex  V.  White   (Can.),  15-272. 

Voluntary  confessions  made  by  a  prisoner, 
in  custody  on  the  charge  of  assault  with  in- 
tent to  kill,  in  reference  to  the  key  of  the 
victim's  house  and  in  reference  to  the  club 
which  the  prisoner  said  he  had  used  in  mak- 
ing the  assault,  and  admissions  of  guilt  made 
by  the  prisoner  during  conversations  with  his 
father  and  his  codefendants,  are  not  rendered 
inadmissible  by  reason  of  the  fact  that  such 
confessions  and  admissions  were  the  result 
of  a  false  statement  made  by  a  police  officer 
to  the  defendant  that  his  codefendant  bad 
"  done  some  talking  "  about  the  matter.  Rex 
r.  White  (Can.),  15-272. 

Dnress  exercised  upon  accomplice.  — 
In  a  criminal  prosecution  it  is  no  ground 
for  excluding  a  confession  which  the  trial 
court  has  found  to  have  been  made  volun- 
tarily by  the  defendant,  that  duress  was  used 
to  extort  confessions  from  the  defendant's  ac- 
complices, where  no  eflfort  is  made  to  show 
that  such  duress  was  exercised  in  the  pres- 
ence or  with  the  knowledge  of  the  defendant, 
or  that  the  accomplices  were  cognizant  of  any 
duress  upon  the  defendant.  State  v.  Ruck 
(Mo.),  5-976. 

(bb)  Confessions  to  police  officers. 

In  general.  —  Statements  made  to  a 
police  officer  by  the  accused  when  made 
freely  and  voluntarily  and  not  through  any 
inducement  held  out  by  the  officer  are  admis- 


sible in  evidence  against  the  accused.    Hanl- 
mons  V.  State  (Ark.),  3-912. 

In  a  criminal  prosecution,  statements  made 
by  the  accused  to  police  officers  before  being 
charged  with  any  crime  and  not  resulting 
from  threats  or  inducements  are  admissible 
in  evidence.     State  v.  Royce  (Wash,),  3-351. 

Statements  voluntarily  made  to  officers  by 
a  defendant  after  her  arrest  and  after  a 
caution  are  admissible  in  evidence.  Com.  v. 
Richmond   (Mass.),  20-1260. 

Statements  made  by  a  person  while  in  cus- 
tody as  to  the  circumstances  attending  the 
killing  of  an  officer  while  the  afflcer  was  at- 
tempting to  make  the  arrest  are  admissible 
in  evidence  on  the  trial  of  an  indictment  for 
killing  the  officer  as  confessions,  when  the 
prisoner  was,  at  the  time,  being  kindly 
treated,  was  perfectly  soimd  in  mind,  and  no 
inducements  were  offered  or  threats  made. 
State  o.  Horner   (N.  Car.),  4-841. 

In  a  prosecution  for  the  larceny  of  a  horse 
and  buggy,  testimony  by  the  sheriff  and  a 
witness  to  the  effect  that  the  defendant  at 
the  time  of  his  arrest  and  after  his  confine- 
ment in  jail  made  statements  admitting  that 
he  took  the  rig  into  his  possession  and  drove 
it  away,  is  admissible  where  the  evidence  as 
to  the  circumstances  existing  at  the  time  the 
statements  were  made  discloses  nothing  in 
the  nature  of  any  promise  that  it  would  be 
for  the  benefit  of  the  prisoner  to  make  the 
statements  or  that  the  statements,  if  made 
at  all,  were  made  otherwise  than  voluntarily. 
Stoddard  v.  State  (Wis.),  13-1211. 

Statutory  -warning.  —  To  render  admis- 
sible in  evidence  statements  made  by  an  ac- 
cused to  an  officer,  while  under  arrest,  not 
only  must  the  statutory  warning  be  given  but 
the  statements  must  be  freely  and  voluntarily 
made.     Parker  v.  State  (Tex.),  3-893. 

Confession  in  presence  of  third  per- 
son. —  It  is  within  the  discretion  of  a  trial 
court  to  admit  in  evidence  a  confession  made 
to  an  officer  in  the  presence  of  a  third  person, 
where  the  evidence  shows  that  the  officer 
offered  no  reward  or  inducement  and  made  no 
threat  to  procure  the  confession,  and  there 
is  no  evidence  as  to  any  act  done  by  the 
third  person  wrongfully  to  induce  or  procure 
the  making  of  the  confession.  Richardson  v. 
State  (Ala.),  8-108. 

(cc)    Preliminary  proof  as  to  admissibility. 

Necessity.  —  Where  a  paper  alleged  to  be 
a  written  confession  by  the  defendant  in  a 
criminal  prosecution  is  offered  against  him, 
and  he  objects  to  its  admission  and  offers  to 
prove  at  that  stage  of  the  trial  that  the 
paper  was  procured  from  him  by  such  threats 
or  promises  or  under  such  other  circum- 
stances as,  if  established,  would  render  it  in- 
admissible. It  is  error  to  admit  the  paper 
without  first  receiving  and  considering  the 
evidence  thus  offered  against  its  admissibil- 
ity.    People  V.  Rogers  (N.  Y.),  15-177. 

But  where,  before  a  confession  is  admitted, 

evidence    is    introduced    by    the    prosecution 

tending  to  show  that  the  confession  was  made 

voluntarily,   and  although  the  defendant  ob- 

eets  to  the  admissibility  of  such  confession. 
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he  fails  to  offer  to  prove  that  it  was  improp- 
erly obtained  before  the  objection  to  the  ad- 
missibility of  the  confession  is  passed  upon, 
it  cannot  be  said  that  he  is  deprived  of  his 
right  to  introduce  evidence  against  the  ad- 
missibility of  such  confession.  People  v. 
Rogers  (N.  Y.),  15-177. 

Right  of  defendant  to  contradict 
preliminary  proof.  —  On  an  objection  by 
the  defendant  to  evidence  of  a  confession 
made  by  him,  the  state  must  introduce  some 
evidence  tending  to  show  that  the  confession 
was  voluntary,  and  before  the  court  deter- 
mines whether  that  fact  is  established  prima 
facte  by  the  evidence  given,  the  defendant 
must  be  allowed  an  opportunity  of  cross-ex- 
amining the  witnesses  who  testify  in  regard 
thereto;  but  the  defendant  is  not  entitled  as 
a  matter  of  right  to  offer  evidence  to  con- 
tradict the  preliminary  proof  offered  by  the 
prosecution.     State  v.  Wells   (Utah),  19-631. 

Duty  of  court.  —  The  ultimate  question 
of  the  voluntariness  of  a  confession  is  for  th6 
jury,  but  before  evidence  of  the  confession  is 
given  to  the  jury  over  the  defendant's  ob- 
jection, the  court  must  determine  that  there 
is  sufficient  evidence  to  show  prima  facie 
that  it  was  voluntary.  State  v.  Wells 
(Utah),  19-631. 

Sufficiency.  —In  a  criminal  prosecution 
where  the  trial  court,  after  excluding  the 
jury  from  the  court  room,  hears  evidence  to 
ascertain  whether  a  confession  made  by  the 
defendant  is  admissible,  the  mere  fact  that 
the  defendant  testifies  that  he  made  his  con- 
fession through  fear  and  under  duress  is 
not,  of  itself,  sufficient  to  overcome  the  prima 
facie  case  and  the  testimony  of  the  officer  to 
Whom  the  confession  was  made  that  it  was 
made  voluntarily.  State  v.  Ruck  (Mo.), 
5-976. 

(c)    Rebuttal  or  impeachment. 

Rlg&t  to  rebut.  —  A  confession  in  a 
criminal  case,  unless  it  is  an  admission  by 
plea,  is  merely  evidence  which  may  be  re- 
butted the  same  as  any  other  evidence;  and 
consequently  in  a  prosecution  for  poisoning 
a  horse,  where  there  is  evidence  on  behalf  of 
the  people  that  the  defendant  has  confessed 
the  commission  of  the  crime,  and  has  stated 
that  he  procured  the  poison  from  a  certain 
mercantile  establishment,  but  the  making  of 
the  confession  is  denied  by  the  defendant,  it 
is  error  to  exclude  evidence,  offered  in  his 
behalf,  to  prove  that  the  establishment  in 
question  did  not  keep  the  poison  mentioned 
in  the  allei^ed  confession.  Jaynes  v.  People 
(Colo.),  16-787. 

Impeaclinient  by  proof  of  insanity.  — 
In  a  criminal  case,  where  it  is  shown  that 
the  defendant  has  confessed  the  commission 
of  the  crime  charged,  he  has  the  right  to 
show  that  at  the  time  of  making  the  con- 
fession he  was  of  unsound  mind,  and  the 
exclusioli  of  evidence  offered  by  him  for  that 
purpose  constitutes  reversible  error.  State 
V.  Berbericlc    (Mont),   16-1077. 

In  silch  a  case  it  is  permissible  for  wit- 
nesses  who   have   been   acquainted   with    the 


defendant  for  some  time  to  testify  whether, 
in  their  opinion,  the  defendant  was  weak- 
minded  at  the  time  when  they  knew  liim, 
that  being  a  matter  to  be  considered  by  the 
jury  in  determining  what  weight  should  be 
given  to  his  confession,  and  the  exclusion  of 
evidence  offered  by  the  defendant  upon  that 
point  constitutes  error.  State  v.  Berberick 
(Mont.),  16-1077. 

In  such  a  case  it  is  not  error  for  the  trial 
court  to  permit  an  officer  who  has  had  the 
eustody  of  the  defendant  for  some  months 
prior  to  the  trial,  to  testify  that,  in  his  opin- 
ion, the  defendant  is  sane.  State  v.  Ber- 
berick  (Mont.),  16-1077. 

Proof  of  coercion  or  improper  in- 
ducements. — In  such  a  case,  evidence  as 
to  the  circumstances  attending  a  confession 
made  by  the  defendant,  examined  and  held 
insufficient  to  show  that  such  confession  was 
procured  by  coercion  or  improper  induce- 
ments.   State  V.  Berberick  (Mont.),  16-1077. 

( d )   Corroboration. 

When  unnecessary.  —  The  rule  that  a 
confession  by  the  defendant  in  a  criminal 
case,  unless  made  in  open  court,  does  not 
warrant  a  conviction,  in  the  absence  of  other 
proof  that  the  crime  has  been  committed, 
does  not  apply  to  a,  confession  made  by  the 
defendant  on  his  preliminary  examination  be- 
fore the  examining  magistrate.  Such  a  con- 
fession is  a  judicial  confession,  or  confession 
in  Open  court,  within  the  meaning  of  the  law 
which  holds  such  confessions  alone  to  be  suf- 
ficient to  warrant  a  conviction.  Skaggs  v. 
State    (Ark.),   16-622. 

Sufficiency.  —  On  an  indictment  for  ac- 
cepting a  bribe  while  serving  as  a  juror,  the 
extra-judicial  confessions  of  the  defendant 
are  sufficiently  corroborated  to  warrant  a 
conviction  where  the  fair  import  of  the  con- 
fessions is  that  the  bribe  was  given  to  the 
defendant  for  the  purpose  of  having  him  ren- 
der a  verdict  against  the  validity  of  the  will 
which  was  being  contested,  and  there  is  inde- 
pendent evidence  tending  to  show  that  the 
defendant  was  a  juror  in  the  case,  that  the 
person  alleged  to  have  given  the  bribe  was 
employed  in  behalf  of  the  contestants  of  the 
will  to  look  up  witnesses  and  jurors,  and  to 
assist  otherwise  in  the  preparation  of  the 
case,  and  that  the  verdict  was  against  the 
will  and  in  favor  of  the  contestants,  though 
such  independent  evidence  is  wholly  insuffi- 
cient of  itself  to  warrant  a  conviction.  Com- 
monwealth V.  Killion   (Mass.),  10-911. 

Instructions.  —  On  the  trial  of  a  crim- 
inal case,  where  the  jury  have  been  instructed 
that  a  verdict  of  guilty  cannot  properly  be 
rendered  upon  the  confession  of  the  defendant 
unless  corroborated  by  other  evidence,  a 
further  instruction  that  they  are  to  treat  and 
consider  any  confession  proven  to  have  been 
made  by  the  defendant  precisely  as  other 
testimony,  and  to  act  upon  it  as  the  truth  if 
they  believe  it  to  be  true,  does  not  present 
reversible  error  as  authorizing  a  conviction 
upon  the  uncorroborated  confession  of  the  de- 
fendant.   Jaynes  r.  People    (Colo.),   16-787. 
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(e)   Whole  or  part  of  confession. 

Confession  of  tiro  crimes.  —  Where 
two  crimes  are  referred  to  in  the  same  con- 
fession, the  entire  confession  is  admissible 
although  the  defendant  is  charged  with  hav- 
ing committed  only  one  of  the  crimes,  and 
evidence  corroborative  of  the  statements  con- 
tained in  the  confession  is  admissible  not  only 
as  to  the  commission  of  the  crime  for  which 
the  defendant  is  being  tried,  but  as  to  the 
commission  of  the  other  crime,  if  such  evi- 
dence tends  in  some  degree  to  show  that  he 
committed  the  crime  for  which  he  is  being 
tried.     People  v.  Rogers   (N.  Y.),  15-177. 

'When  part  is  admissible.  —  In  a 
prosecution  against  a  Chinaman  for  murder, 
the  fact  that  a  witness  who  testifies  as  to  a 
confession  made  by  the  defendant  did  not  un- 
derstand everything  which  the  defendant  said 
to  him  does  not  render  incompetent  what  he 
did  vmderstand,  where  the  court  warns  the 
jury  as  to  the  caution  to  be  exercised  respect- 
ing evidence  of  this  character.  State  v.  Lu 
Sing   (Mont.),  9-344. 

(f)   Of  defendant  against  self  and  co-defend- 
ant. 

Iiimitation  as  evidence.  ^  Upon  the 
trial  of  two  persons  for  a  crime,  a  statement 
or  confession  of  one  which  tends  to  incrimi- 
nate the  other  is  properly  admitted  in  evi- 
dence when  the  jury  are  cautioned  that  it  is 
evidence  only  against  the  defendant  who 
made  it.     Rex  v.  Martin   (Ont.),  4-912. 

Adinissibility  against  codef endant.  — 
The  appellant  and  another  person  were  ar- 
rested on  a  charge  of  burglary.  The  appel- 
lant's fellow  prisoner  thereupon  made  a  vol- 
untary statement  to  a  police  officer,  confessing 
his  guilt  and  implicating  the  appellant  in 
that  and  other  burglaries,  and  the  statement 
was  taken  down  in  writing  and  signed  by 
him.  Subsequently  the  two  prisoners  were 
placed  together  at  the  police  station,  and  after 
being  duly  cautioned  they  were  charged  with 
the  burglary.  A  police  officer  then  read  over 
the  above-mentioned  statement  to  both  pris- 
oners, and  the  appellant  denied  the  truth  of 
the  whole  of  it.  At  the  trial  the  appellant's 
fellow  prisoner  pleaded  guilty  to  the  indict- 
ment, and  the  trial  proceeded  against  the  ap- 
pellant. The  prosecution  tendered  in  evidence 
the  statement  which  had  been  read  over  in 
the  appellant's  presence,  when  it  was  objected 
that  such  a  statement  could  only  be  admis- 
sible as  evidence  against  the  appellant  if 
there  had  been  an  admission  by  him  of  the 
truth  of  the  whole  or  some  part  of  it,  and 
that,  as  he  had  denied  its  truth,  it  was  not 
admissible.  The  statement  was  admitted,  and 
the  appellant  was  found  guilty.  It  was  held 
that,  notwithstanding  the  appellant's  denial 
of  the  truth  of  the  allegations  contained 
therein,  the  statement  was  admissible  against 
him.     Rex  v.  Thompson  (Eng.),  18-272. 

(g)   Weight  and  sufficiency. 

Qnestion  for  jury.  —  In  order  for  an 
extra-judicial     confession    to    be     admissible 


against  the  party  making  it,  it  must  have 
been  freely  and  voluntarily  made.  When  so 
made  it  should  stand  like  any  other  declara- 
tion made  by  a  party  to  a  cause,  leaving  the 
jury  to  judge  from  all  the  circumstances, 
including  the  nature  of  the  offense,  how  much 
if  any  weight  shall  be  given  to  it.  Common- 
wealth V.  Killion  (Mass.),  10-911. 

Instruction.  —  An  instruction  is  proper 
which  tells  the  jury,  in  substance,  that  they 
are  to  treat  the  confession  alleged  to  have 
been  made  by  the  defendant  precisely  as  they 
would  any  other  testimony  in  the  case;  that 
they  are  not  bound  to  believe  as  true  the 
statements  contained  therein,  but  may  give 
to  them  such  weight  as  they  find  proper  in 
view  of  all  the  other  facts  and  circumstances 
appearing  on  the  trial;  and  that,  in  deter- 
mining the  weight  to  be  given  to  the  con- 
fession, they  may  take  into  consideration  all 
the  circumstances  under  which  the  same  was 
made,  including  the  age,  mental  condition, 
intelligence,  lack  of  intelligence,  character, 
disposition,  and  experience  of  the  defendant, 
the  fact  that  he  was  under  arrest  at  the  time 
when  the  confession  is  alleged  to  have  been 
made,  the  statements,  threats,  or  promises, 
if  any,  made  to  him  at  the  time,  and  all  the 
other  attending  circumstances.  State  v.  Ber- 
beriek   (Mont.),  16-1077. 

(h)   Permitting  written  confession  in  jury 
room. 

Written  confession  nnder  oath.  —  It 

is  not  error  for  the  court  to  permit  the  jury 
to  have  in  their  possession  during  their  de- 
liberations a  written  confession  of  the  ac- 
cused under  oath  in  which  he  admits  the 
crime  charged  against  him  and  the  commis- 
sion of  other  crimes.  State  v.  Knapp  ( Ohio ) , 
1-819. 

o.  Comments  by  court. 

Bight  to  comment  on  evidence.  —  It 

is*  a  settled  rule  of  criminal  law  in  this  state 
that  a  trial  judge  may  express  to  the  jury 
his  own  views  with  respect  to  the  value  of 
the  testimony  and  the  inferences  to  be  drawn 
from  it.     State  v.  Bertchey   (N.  J.),  18-931. 

In  a  criminal  prosecution  wherein  the  de- 
fendant excepted  to  an  alleged  expression  of 
opinion  by  the  trial  judge  upon  issues  of 
fact,  in  contravention  of  the  Maine  statute, 
held  that  a  careful  examination  of  all  of  the 
exceptions  relating  to  the  comments  of  the 
trial  judge  upon  the  testimony  and  the  con- 
duct and  appearance  of  witnesses,  and  the 
language  of  the  instructions  in  the  charge  to 
the  jury,  fails  to  disclose  any  exceptionable 
violation  of  the  statute.  State  v.  Lambert 
(Me.),   15-1055. 

Comment  on  facts.  —In  a  criminal  trial- 
a  remark  by  the  court,  in  requiring  the  de- 
fense to  make  a  preliminary  statement  of  its 
case  to  the  jury,  that  "the  nature  of  the 
case  is  such  that  I  think  the  jury  ought  to 
know  how  you  intend  to  meet  the  state's 
case,"  is  not  such  a  comment  upon  the  facts 
as,  standing  alone,  will  justify  a  reversal  of 
a  judgment  of  conviction.  State  v.  King 
(Wash.),   16-322. 
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What  0O3istitiites  oommeut  on  guilt 
ox  accused.  —  A  trial  judge  does  not  in- 
dicate his  views  as  to  the  defendant's  guilt 
or  as  to  any  fact  in  issue,  by  stating,  in 
reply  to  a  question  by  a  juror  as  to  the 
necessity  of  certain  questions  on  the  cross- 
examination  of  the  prosecuting  witness,  that 
the  court  cannot  rule  on  testimony  that  is 
not  objected  to.  State  v.  Aker  (Wash.),  18- 
972. 

Disparaging  defense  in  ruling  on  in- 
struction. —  On  a  criminal  trial,  where 
there  is  some  evidence  in  support  of  the  de- 
fense of  an  alibi,  it  is  reversible  error  for 
the  trial  court,  in  answer  to  a  request  by 
the  defendant's  counsel  for  a  charge  upon  that 
subject,  to  indulge  in  remarks  which  may  be 
interpreted  as  disparaging  such  defense,  or 
which  are  based  upon  the  assumption  that  the 
jury  already  knows  the  eflfect  of  the  proof 
upon  that  point.  State  v.  King  (Wash.), 
16-322. 

Ruling  on  admissibility  of  evidence. 
. —  In  a  criminal  prosecution,  a  casual  remark 
by  the  trial  judge,  in  ruling  on  the  evidence 
offered  by  the  defendant,  that  the  evidence 
is  admitted  for  "  what  it  is  worth,"  is  not 
erroneous  as  an  expression  of  opinion  as  to 
the  weight  of  the  evidence.  State  v.  Fuller 
(Mont.),  9-648. 

Commenting  on  nonprodnotion  of 
documents  by  defendant.  — '  It  is  re- 
versible error  for  the  judge  in  a  criminal 
case  to  comment  adversely  on  the  failure  of 
the  defendant  to  produce  documents  in  his 
possession,  such  remarks  being  in  derogation 
of  the  defendant's  right  to  furnish  no  evi- 
dence in  aid  of  the  prosecution.  Hibbard  v. 
V.  S.  (U.  S.),  18-1040. 

Manner  of  making  comments  as  re- 
viewable on  appeal.  —  Remarks  harmless 
in  themselves,  made  by  the  judge  on  the  trial 
of  a  criminal  case,  are  not  assignable  as 
error  on  the  ground  that  the  emphasis  and 
manner  with  which  they  were  made  preju- 
diced the  defendant  with  the  jury.  Judges 
are  presumed  to  have  poise  and  dignity,  and 
fairness  in  both  mind  and  manner.  State  v. 
Triggers  (S.  C),  19-1166. 

p.  Arguments  and  conduct  of  counsel. 

See  Homicide,  11. 

Intemperate  language  of  counsel,  see  Elec- 
tions, 9. 

Misconduct  of  prosecuting  attorney,  see  Rape, 
2g. 

Discretion  of  court  as  to  cojnments 
on  evidence.  —  The  latitude  to  be  allowed 
to  counsel  in  a  criminal  case  in  commenting 
on  the  evidence  and  the  conduct  of  the  de- 
fendant, and  drawing  inferences  from  the 
evidence,  is  a  matter  resting  largely  in  the 
discretion  of  the  trial  court.  State  v.  Pirkey 
(S.  D.),  18-192. 

Right  of  counsel  to  refresh  recollec- 
tion of  evidence  by  reading  from 
official  notes.  —  In  an  argument  to  the  jury, 
an  attorney  may  refresh  his  recollection  of 
the  evidence  by  reading  from  the  notes  of  the 


official  reporter.  State  v.  Perkins  (Iowa), 
20-1217. 

Making  charge  against  defendant 
not  urarranted  by  evidence.  —  It  is  im- 
proper for  the  prosecuting  attorney  in  his 
closing  argument  to  charge  inferentially  that 
the  defendant  had  caused  certain  of  the  state's 
witnesses  to  be  posted  as  common  drunkards, 
where  there  is  no  evidence  that  the  defendant 
was  responsible  for  such  posting.  People  v. 
Mix  (Mich.),  12-393. 

Reference  to  evidence  as  undis- 
puted. —  In  a  criminal  prosecution  where 
certain  evidence  against  the  defendant  is  un- 
contradicted, a  reference  by  the  prosecuting 
attorney  to  the  evidence  as  "  undenied  "  and 
"  undisputed "  is  not  open  to  the  objection 
that  it  is  a  comment  on  the  defendant's  fail- 
ure to  testify.     State  v.  Ruck   (Mo.),  5-976. 

Manner  of  defendant  in  testifying. 
—  In  a  prosecution  for  murder  it  is  permis- 
sible for  the  state's  attorney  to  comment  on 
the  manner  of  the  defendant  in  testifying, 
and  to  remark  as  follows :  "  He  laughed  in 
a  sneering  way  when  I  asked  him  what  is 
the  first  thing  he  did  when  he  came  to  town, 
and  he  said :  '  I  guess  the  first  thing  we  did 
was  to  hunt  up  a  saloon.' "  State  v.  Jeffries 
(Mo.),  14-524. 

Failure  of  accused  to  testify.  —  The 
rule  that  the  attention  of  the  court  should 
be  at  once  called  to  an  improper  argument 
addressed  to  the  jury,  and  that  the  subject 
must  be  adequately  covered  in  the  charge, 
with  such  emphasis  as  will  correct  any  er- 
roneous effect,  applies  to  unwarranted  argu- 
ments by  a  district  attorney  respecting  the 
failure  of  the  accused  to  take  the  stand  in 
her  own  behalf.  Com.  v.  Richmond  (Mass.), 
20-1269. 

In  a  homicide  case,  where  the  district  at- 
torney comments  on  the  fact  that  every  one, 
so  far  as  known,  save  the  defendant,  who 
had  been  in  such  relation  to  the  premises 
where  the  deceased  was  foimd  as  to  have  had 
an  opportunity  to  commit  the  crime,  has  tes- 
tified, but  on  the  defendant's  objection  im- 
mediately disclaims  intent  to  urge  any 
inference  from  the  defendant's  failure  to  tes- 
tify, and  the  court  plainly  instructs  that  the 
defendant's  refusal  to  testify  cannot  create 
any  presumption  against  her,  and  cannot 
prejudice  her,  her  rights  are  amply  protected. 
Com.  V.  Richmond   (Mass.),  20-1269. 

q.  Instructions. 
(1)  In  general. 

Instructions  as  to  criminal  responsibility  of 
insane  persons,  see  Insanity,  7  b. 

Instructions  in  particular  prosecutions,  see 
Accomplices;  Assault  and  Batteby; 

BtTBGLART,    4;    CONSPIRACY,    1    g;    FALSE 

Pretenses  and  Cheats,  8;  Homicide, 
3  d,  8;  Incest,  5;  Intoxicating 
Liquors,  6  h;  Larceny,  6  b;  Rape,  2  e; 
Receiving  Stolen  Property,  4;  Rob- 
bery, 2  c. 

Written  instructions.  —  Under  the 
Washington   statute   requiring  the   judge   to 
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charge  the  jury  in  writing  when  requested, 
but  providing  that  whenever  the  stenographic 
report  of  a  charge  is  taken  it  shall  be  con- 
sidered a  charge  iii  writing  within  the  mean- 
ing of  the  statute,  the  stenographer  must  be 
an  official  one  or  at  least  one  under  the 
direction  and  control  of  the  court,  it  being 
insufficient  if  the  charge  is  taken  down  by  a 
prii?a,te  stenographer  employed  by  one  of  the 
parties  to  report  the  case.  State  r.  Mavo 
(Wash.),  7-881. 

General  afiSrmative  charge  in  de- 
fendant's favor.  —  Where  the  evidence  in 
a  criminal  cage  affords  an  inference  of  the 
defendant's  guilt,  a  general  affirmative  charge 
in  favor  of  the  defendant  is  propetly  refused, 
flargrove  v.  State  (Ala.),  10-1126.  ' 

Date  of  commission  of  offense.  —  On 
a  criminal  trial,  where  the  time  of  the  com- 
mission of  the  offense  is  definitely  fixed  by  the 
evidence  on  behalf  of  the  state,  and  the  de- 
fense is  an  alihi,  it  is  reversible  error  for  the 
trial  court  to  instruct  the  jury  that  the  exact 
date  of  the  commission  of  the  offense  is  im- 
material providing  it  was  committed  within 
three  years  before  the  filing  of  the  informa- 
tion.    State  V.  King   (Wash.),  16-322. 

Use  of  ivord  "  crime "  instead  of 
"  alleged  crime." —  An  instruction  which 
refers  to  "  the  crime,"  instead  of  employing 
the  phrase  "  the  alleged  crime  "  or  its  equiva- 
lent, is  not  misleading  as  assuming  that  a 
crime  has  been  committed.  State  r.  Vanella 
(Mont.),  20-398. 

Assuming  gnilt  of  defendant.  —  It  is 
error  for  the  court  to  assume  the  guilt  of 
an  accused  from  the  evidence  and  so  charge 
the  jury.    Potts  v.  State  (Tex.),  2-827. 

Hypothesis  as  to  proof  of  facts.  — 
Instead  of  charging  that  if  the  jury  "  believe 
the  evidence,"  the  better  formula  is  to  charge, 
where  the  evidence  permits,  that  if  the  jury 
are  "  satisfied  that  the  facts  are  as  testified," 
or,  in  criminal  cases,  that  they  are  so  satisfied 
"  beyond  reasonable  doubt."  State  v.  Stames 
(N.  C),  19-448. 

Singling  out  facts.  —  In  the  trial  of  a 
criminal  case,  the  defendant  cannot  insist  that 
the  court  shall  single  out  a  certain  class  of 
facts  or  evidence  tor  particular  comment. 
State  V.  Quigley  (R.  I.),  3-920'. 

Sncol^rect  statement  of  law  appli- 
calile  to  theory  of  defense.  —  It  is  not 
error  to  refuse  an  instruction  which  is  not  a 
correct  Statement  of  the  law  applicable  to  the 
theory  of  the  defense.  Stevens  v.  State 
(Neb.),  19-121. 

Refusal  of  instruction  not  -warranted 
hy  evidence.  —  In  a  criminal  prosecution 
it  is  not  erroneous  to  refuse  the  defendant's 
request  for  instructions  which  are  not  war- 
ranted by  the  evidence.  State  v.  Bringgold 
(Wash.),  5-716. 

Instructions  on  any  subject  should  not  be 
given  in  the  absence  of  evidence  on  which  to 
base  them.     StatS  v.  Campbell  (Mo.),  14-403. 

Refus&l  bf  instruction  couched  in 
technical  langn&ge.  —  A  court  is  not 
bound  to  give  and  ought  not  to  give  an  in- 
struction even  though  it  may  state  the  law 
correctly,  which  is  not  couched  in  language 


sufficiently  untechnical  to  be  comprehended  by 
the  average  juror,  for  by  so  doing  the  jury 
is  confused  rather  than  instructed.  State  v 
Osborne  (Ore.),  20-627. 

Use  of  latin  words.  ->  The  use  of  the 
Latin  words  per  se  in  an  instruction  in  a 
criminal  trial  is  not  error,  such  words  being 
of  universal  use  in  the  English  language,  and 
being  used  in  the  particular  instruction  com- 
plained of  in  such  a  way  that  they  might  be 
discarded  from  the  instruction  without  af- 
fecting its  correctness.  Schwartz  v.  State 
(Tex.),  11-620. 

Instruction  as  to  right  of  jury  to  de- 
termine law.  —  Under  the  Illinois  statute 
making  the  jury  judges  of  the  law  as  well 
as  of  the  facts  in  criminal  cases,  an  instruc- 
tion that  if  the  jury  can  say  upon  their 
oaths  that  they  know  the  law  better  than  the 
court  does,  they  have  the  right  to  do  so,  but 
that  before  assuming  so  solemn  a  responsi- 
bility they  should  be  sure  that  they  are  not 
acting  from  caprice  or  prejudice,  but  from 
a  deep  and  confident  conviction  that  the  court 
is  wrong  and  that  they  are  right,  and  that 
before  saying  this  upon  their  oaths  it  is 
their  duty  to  reflect  whether,  from  their  hab- 
its of  thought,  their  study  and  experience, 
they  are  better  qualified  to  judge  of  the  law 
than  the  court,  is  correct.  People  v.  Camp- 
bell (111.),  14-186. 

Refusal  of  ohscnre  and  involved  in- 
structions. —  Obscure  and  involved  re- 
quested instructions  are  properly  refused, 
especially  where  any  matters  of  importance 
contained  therein  are  covered  by  other  in- 
strvictions.  State  v.  Megorden  (Ore.),  14- 
130. 

Cautionary  instructions.  —  No  error  \i 
committed  in  refusing,  in  a  prosecution  for 
murder,  cautionary  instructions  as  to  the 
duty  of  the  jury  to  keep  their  judgment  in 
suspense  until  every  fact  is  carefully  ex- 
amined, and  not  to  consider  the  feelings  or 
desires  of  the  community  regarding  the  case 
in  arriving  at  a  verdict,  where  there  is  noth- 
ing in  the  record  to  show  want  of  care  on 
the  part  of  the  jury  or  that  the  community 
had  any  feeling  or  desire  for  any  particular 
verdict.     State  r.  Megorden  (Ore.),  14-130. 

Weight  of  evidence  of  particular 
persons.  —  An  instruction  in  a  criminal 
case  in  which  police  officers  have  testified  for 
the  people,  that  the  fact  that  a  witness  is  a 
policeman  or  detective  or  engaged  in  any 
other  lawful  business  does  not  render  such 
witness  incompetent  to  testify  or  furnish 
ground  for  arbitrarily  rejecting  such  testi- 
mony is  improper  as  calling  special  attention 
to  the  testimony  of  a  particular  witness,  but 
is  not  necessarily  prejudicial  so  as  to  require 
a  reversal.  People  v,  Campbell  (111.),  14- 
186. 

Instruction  as  to  the  credit  to  be  given  to 
the  testimony  of  defendants  in  a  criminal 
case,  considered  and  approved.  People  v. 
CampbeU  (111.),  14-186. 

Effect  of  failure  of  accused  to  deny 
particular  testiniony.  —  If  the  defendant 
in  a  criminal  case  is  a  witness  in  his  own  be- 
half,  it   is   error   to   instruct  the   jury   that 
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"  if  tile  defendant  by  his  own  testimony  has 
not  denied  in  any  way  any  material  fact 
proved  in  the  case  within  his  personal  knowl- 
edge, such  testimony  or  material  fact  proved, 
if  not  denied  by  the  defendant,  is  admitted 
by  the  defendant  to  be  true."  Russell  v. 
State  (Neb.),  15-222. 

Incorporation  of  sayings  o{  law 
writers.  —  While  not  always  calling  for  a 
reversal  of  a  judgment,  the  incorporation  in- 
to instructions  of  sayings  of  law  writers,  not 
containing  statements  of  legal  principles,  is 
not  to  be  approved.  Hamblin  v.  State 
(Neb.),  16-569. 

Instmotion  partly  inapplicable.  — 
Where  the  first  sentence  of  a  requested  in- 
struction is  inapplicable  to  the  facts  of  the 
case,  the  refusal  of  the  entire  instruction  is 
proper.     State  v.  Megorden  (Ore.),  14-130. 

Defendant's  flight.  —In  a  criminal  prose- 
cution it  is  not  erroneous  to  instruct  the  jury 
that  the  fact  of  the  defendant's  flight  after 
the  commission  of  the  alleged  offense  is  a 
circumstance  prima  facie  indicative  of  guilt. 
State  V.  Matheson   (Iowa),  8-430. 

An  instruction  upon  the  question  of  the 
flight  of  the  defendant  to  avoid  arrest  for  the 
crime  with  which  he  is  charged  should  not 
be  given  unless  warranted  by  the  evidence. 
State  V.  Brock  (Mo.),  2-768. 

Constmotion  of  iustmotioras  -with 
reference  to  evidence.  —Instructions  must 
be  construed  with  reference  to  the  evidence 
introduced.     State  v.  Wilhite  (Iowa),  11-180. 

Harmless  error  in  defining  degrees 
of  crime.  —  Where  one  is  on  trial  for  a 
crime  which  is  divided  into  degrees,  and  the 
court  commits  error  in  instructing  the  jury 
upon  the  law  applicable  to  the  higher  degree 
of  such  crime,  but  properly  instructs  the  jury 
as  to  the  lower  degree,  and  the  jury  return 
a  verdict  of  guilty  of  the  lower  degree,  the 
defendant  cannot  complain.  One  can  com- 
plain only  of  errors  which  have  afi'ected  his 
rights.  Louderback  v.  Territory  (Okla.), 
14-988. 

(2)   Reasonable  doubt. 

Proper  instructions  as  to  reasonable 
donbt.  —  An  instruction  as  to  reasonable 
doubt,  which,  after  defining  such  doubt  as 
an  actual  doubt  which  a  juror  is  conscious  of 
after  reviewing  in  his  mind  the  entire  ease, 
giving  consideration  to  all  the  testimony,  and 
one  which  he  believes  would  cause  a  reason- 
able man  in  any  matter  of  like  importance 
to  hesitate  to  act,  denies  the  notion  that  any 
njere  possibility  is  sufficient  ground  for  such 
a  doubt,  and  adds  that,  in  the  performance 
of  jury  service,  jurors  should  decide  contro- 
versies as  they  would  any  important  question 
in  their  own  aflFairs,  is  good  as  against  a  gen- 
eral exception.  Holt  v,  U.  S.  (D.  S.),  20- 
1138. 

An  instruction  on  the  question  of  reasonable 
doubt  in  a  criminal  prosecution  which  states 
that  "  a  doubt  to  justify  an  acquittal  must 
be  a  substantial  doubt  founded  on  the  evi- 
dence "  is  not  bad  as  requiring  "  the  doubt 
to  be  consistent  with  the  evidence."  State  v 
Temple  (Mo.),  5-954. 


An  instruction  which  tells  the  jury  clearly 
that  they  cannot  convict  unless  they  believe 
beyond  a  reasonable  doubt  that  the  act 
charged  was  committed  by  the  defendant  is 
sufficient,  though  the  subject  of  reasonable 
doubt  is  not  mentioned  in  connection  with 
some  of  the  findings  necessary  to  a  convic- 
tion.    State  V.  Hetland  (Iowa),  18-899'. 

The  question  of  "  moral  certainty "  of  the 
guilt  of  an  accused  person  is  fully  covered 
by  the  following  instruction :  "  The  law  does 
not  require  demonstration,  however;  that  is, 
it  does  not  require  such  a  degree  of  proof  as, 
excluding  the  possibility  of  error,  produces 
absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  re- 
quired, or  that  degree  of  proof  which  produces 
conviction  in  an  unprejudiced  mind.  This  is 
called  satisfactory  evidence,  and  it  is  the 
only  evidence  which  will  justify  a  verdict  of 
guilty."     State  v.  Megorden    (Ore.),   14-130. 

It  is  not  error  to  include  in  an  instruction 
defining  the  term  "  reasonable  doubt "  the 
statement  that  it  is  a  doubt  for  which  ther€ 
is  some  good  reason  arising  out  of  the  evi- 
dence or  lack  of  evidence  —  a  doubt  for 
which  the  jury  are  able  to  find  a  reason  in 
the  evidence  or  lack  of  evidence.  State  r. 
Wolfley   (Kan.),  12-412. 

In  a  prosecution  for  murder  an  instruction 
that  "  if  it  should  appear  to  you  from  all  the 
evidence  in  this  case  beyond  a,  reasonable 
doubt  that  the  defendant  has  committed  a 
crime  which  is  included  in  the  crime  charged 
in  the  indictment,  and  there  should  still  re- 
main in  your  minds  a  reasonable  doubt  as  to 
which  degree  he  is  guilty  of,  then,  in  that 
case,  the  defendant  is  entitled  to  the  reason- 
able doubt  as  to  the  higher  crime  or  to  the 
highest  degree,  and  you  can  only  return  a 
verdict  of  guilty  of  the  degree  of  the  crime 
so  included  in  the  indictment  as  to  which 
there  is  no  reasonable  doubt,"  fully  covers 
the  question  of  reasonable  doubt  of  guilt  of 
murder  in  the  first  degree.  State  v.  Mesor- 
den  (Ore.),  14^130.  ^ 

An  instruction  in  a  criminal  case  on  the 
question  of  reasonable  doubt,  that  the  doubt 
must  be  real,  not  chimerical  or  fanciful,  and 
"  not  a  doubt  which  is  sought  for,  but  one 
which  arises  naturally  from  the  case,  and 
which  is  not  a  doubt  produced  by  undue  sensi- 
bilities on  the  part  of  the  jurors  as  to  the 
consequences  of  their  verdict,"  is  not  erro- 
neous as  cutting  off  the  right  of  the  jury  to 
search  the  evidence  to  determine  whether 
there  is  a  j'easonable  doubt  of  guilt,  where 
the  jury  is  also  told  that  a  reasonable  doubt 
may  arise  from  the  evidence  actually  offered 
or  from  a  lack  of  evidence,  and  that  they 
must  acquit  the  defendant  if  there  is  any 
reasonable  hypothesis  consistent  with  his  in- 
nocence.    People  V.  Buettner  (111.),  1.3-235. 

An  instruction  on  the  subject  of  reasonable 
doubt   consideret}   and   held   to   be   ijot  erro- 
neous   though  perhaps  less  intelligible  than 
the  phrase  deflne(J.     Edwards  v.  State  (Neb.) 
o— o  12. 

Improper  instructions  as  to  reaaon- 
able  donbt.  —  An  instruction  in  a  crim- 
inal case  is  improper  which   is  calculated  to 
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lead  a  juror  to  infer  that  the  mere  entertain- 
ing of  a  reasonable  doubt  as  to  the  guilt  of 
the  accused  after  a  careful  weighing  of  the 
evidence  and  full  consultation,  amounts  to  a 
limitation  upon  the  right  of  the  juror  to  join 
in  a  verdict  of  guilty;  for  fuller  deliberation 
and  consultation  might  clear  away  his  doubts 
and  render  it  proper  for  him  to  concur  in  the 
conclusion  of  his  associates.  Knapp  v.  State 
(Ind.),  11-604. 

An  instruction  in  a  criminal  prosecution 
that  "  whilst  it  is  the  duty  of  the  state  to 
establish,  beyond  the  purview  of  all  reason- 
able doubt,  the  guilt  of  the  defendant  of  the 
crime  charged  in  the  indictment  it  is  not 
incumbent  on  the  defendant  to  prove  his  in- 
nocence, and  though  the  testimony  on  behalf 
of  the  defendant  falls  short  of  proving  hig 
innocence,  and  although  you  may  disbelieve 
all  the  evidence  offered  in  behalf  of  the  de- 
fendant, yet  if  at  the  close  of  the  case  the 
evidence  offered  leaves  a  reasonable  doubt  in 
'the  minds  of  the  jury,  they  are  bound  to 
acquit  the  defendant  even  if  they  believe  he 
himself,  or  any  or  all  of  the  witnesses  intro- 
duced in  his  behalf,  have  sworn  falsely,"  is 
erroneous  both  as  a  comment  on  the  evidence 
and  as  partaking  of  the  nature  of  an  argu- 
ment and  would  constitute  reversible  error 
except  for  a  request  by  the  defendant  for  a 
similar  instruction.  State  r.  Campbell  (Mo.), 
14-403. 

In  a  prosecution  for  murder,  an  instruction 
that  "  if,  after  a  consideration  of  the  whole 
case,  any  juror  should  entertain  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  it  is  the 
duty  of  such  juror,  so  entertaining  such 
doubt,  not  to  vote  for  a  verdict  of  guilty  nor 
to  be  influenced  to  so  vote,  for  the  single 
reason  that  a  majority  of  the  jury  should  be 
in  favor  of  a  verdict  of  guilty,"  may  be  re- 
fused in  the  discretion  of  the  trial  judge 
where  the  jury  have  been  given  general  in- 
structions covering  their  duties,  and  if  the 
requested  instruction  is  given  it  should  be 
modified  so  as  to  point  out  to  the  individual 
juror  his  duty  to  consult  with  his  fellows 
and  consider  their  views  to  the  end  that 
each  may  aid  in  arriving  at  the  truth.  State 
t\  Hennessy  (Nev.),  13-1122. 

Refusal  of  proper  instruction.  —  On 
the  trial  of  an  indictment  for  assault  with 
intent  to  murder,  it  is  reversible  error  for 
the  trial  court  to  refuse  to  instruct  the  jury, 
at  the  defendant's  request,  that  if,  after  con- 
sidering all  the  evidence  in  the  case,  they 
have  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  they  must  give  the  benefit  of  the 
doubt  to  the  defendant  and  return  a  verdict 
of  not  guilty;  nor  is  such  error  cured  by  the 
giving  of  an  instruction,  that  if  any  member 
of  the  jury  has  a  reasonable  doubt  of  the 
guilt  of  the  defendant,  the  jury  should  not 
return  a  verdict  of  guilty.  Letcher  v.  State 
(Ala.),  17-716. 

In  a  prosecution  for  homicide,  the  refusal 
of  a  requested  instruction  specially  directed 
to  the  proposition  that  each  juror  is  entitled 
to  exercise  his  own  individual  judgment,  and 
that  before  a  conviction  can  be  had  the  evi- 


dence must  convince  each  individual  juror  of 
the  defendant's  guilt  beyond  a  reasonable 
doubt,  is  error  which  is  not  cured  by  an  in- 
struction directed  to  the  proposition  that  the 
defendant  must  be  acquitted  if  the  entire 
jury  entertains  a  reasonable  doubt  as  to  his 
guilt.    Bell  V.  State  (Miss.),  11-431. 

Curing  error  in  incorrect  cbarge.  — 
In  a  criminal  action  an  instruction  that  the 
reasonable  doubt  that  would  entitle  the  de- 
fendant to  an  acquittal  "  must  be  such  a 
doubt  as  the  juror  is  able  to  give  a  reason 
for "  is  not  cause  for  reversal,  especially 
where  qualified  by  a  correct  instruction  on 
reasonable  doubt.  State  v.  Grant  (S.  Dak.), 
11-1017. 

(3)   Presumption  of  innocence. 

Duty  to  give  instruction.  —  The  de- 
fendant in  a  criminal  prosecution  is  entitled 
in  every  instance  to  an  instruction  on  the 
presumption  of  his  innocence,  and  while  the 
court  need  not  give  such  an  instruction  in 
the  language  of  the  request  therefor,  it  should 
give  it  in  such  form  as  will  correctly  inform 
the  jury  as  to  the  law  pertaining  to  the  pre- 
sumption.    State  V.  Mayo  (Wash.),  7-881. 

Proper  instructions  as  to  presump- 
tion of  innocence.  —  The  jury  is  correctly 
instructed  as  to  the  presumption  of  innocence 
where  the  court  states  that  a  criminal  prose- 
cution begins  with  the  presumption  that  the 
defendant,  although  accused,  is  innocent,  and 
that  to  overcome  this  legal  presumption  the 
evidence  must  be  clear  and  convincing,  and 
sufficiently  strong  to  convince  the  jury  beyond 
a  reasonable  doubt  that  the  defendant  is 
guilty.     Holt  V.  U.  S.  (U.  S.),  20-1138. 

An  instruction  in  which  the  jury  are  told 
that  the  presumption  of  innocence  continues 
until  the  material  allegations  of  the  informa- 
tion are  established  by  the  evidence  "  to  the 
exclusion  of  all  reasonable  doubt,"  is  entirely 
accurate.     Edwards  v.  State  (Neb.),  5-312. 

Where  a  court  after  stating  the  rule  of  law 
as  to  the  presumption  of  innocence  adds  that 
in  doubtful  cases  such  presumption  is  suffi- 
cient to  turn  the  scale  in  favor  of  the  pris- 
oner, and  also  states  that  the  prisoner  is 
entitled  to  an  acquittal  unless  the  jury  find 
him  to  be  guilty  beyond  a  reasonable  doubt, 
such  an  instruction  is  neither  erroneous  nor 
misleading.     State  v.  Knapp  (Ohio),  1-819. 

No  error  is  committed  in  refusing  an  in- 
struction requested  by  an  accused  that  "  the 
law  presumes  the  defendant  to  be  innocent 
of  any  offense,  and  the  presumption  follows 
him  in  the  trial  of  this  case  until  the  con- 
trary is  shown  beyond  a  reasonable  doubt," 
where  the  following  instruction  is  given: 
"The  defendant  in  any  case  is  presumed  to 
be  innocent  until  the  contrary  is  proven.  In 
case  of  a  reasonable  doubt  whether  his  guilt 
is  satisfactorily  shown  he  is  entitled  to  be 
acquitted."  State  v.  Megorden  (Ore.),  14- 
130. 

(4)   Failure  of  defendant  to  testify. 

Bigbt  of  defendant  to  complain  of 
giving  instruction.  —  Where   the    defend- 
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ant  in  a  criminal  prosecution  fails  to  testify, 
it  is  entirely  proper  for  the  trial  court  to 
instruct  the  jury  that  such  failure  cannot 
be  used  to  the  defendant's  prejudice,  and  the 
defendant  cannot  complain  of  giving  such  an 
instruction.     State  v.  Fuller  '(Mont.),  9-648. 

In  the  Ohio  statute  which  makes  an  ac- 
cused person  a  competent  witness  on  the  trial 
of  an  indictment  at  his  own  request,  but  not 
otherwise,  the  provision  "  but  his  neglect  or 
refusal  to  testify  shall  not  create  any  pre- 
sumption against  him,  nor  shall  any  refer- 
ence be  made  to,  or  any  comment  be  made 
upon,  such  neglect  or  refusal,"  is  intended 
to  give  full  eflFect  to  his  immunity  from  all 
obligations  to  furnish  evidence  against  him- 
self because  of  his  silence,  and  the  reference 
thereto  which  is  forbidden,  is  such  as  would 
suggest  or  encourage  an  inference  of  that 
character.     Tate  v.  State   (Ohio),  10-949. 

It  is  not  error  for  the  trial  court  to  read 
a  statute  to  the  jury,  providing  that  the  fact 
that  the  defendant  did  not  become  a  witness 
in  his  own  behalf  shall  not  be  considered  by 
the  court  and  jury  in  arriving  at  the  verdict. 
State  V.  Wisnewski    (N.  Dak.),  3-907. 

Refusal  of  proper  instrnotion.  —  In 
a  criminal  prosecution  it  is  erroneous  for  the 
trial  court  to  refuse  the  defendant's  request 
for  an  instruction  that  though  there  is  a 
statute  permitting  him  to  testify  in  his  own 
behalf,  the  statute  expressly  provides  that  his 
failure  to  testify  shall  not  create  any  pre- 
sumption against  him.  People  v.  Provost 
(Mich.),  »-277. 

Harmless  error  in  giving  instruction. 
—  Upon  the  trial  of  an  indictment  an  in- 
struction to  the  jury  that  the  failure  of  the 
accused  to  testify  does  not  relieve  the  state 
from  the  obligation  to  produce  evidence  which 
will  establish  guilt  beyond  a  reasonable  doubt 
is  not  an  error  for  which  a  judgment  follow- 
ing a  verdict  of  guilty  should  be  reversed. 
Tate  V.   State    (Ohio),   10-949. 

(5)  Motive. 

Correcting  erroneous  request  to  in- 
struct. —  On  a  request  to  charge  in  a  crim- 
inal case,  where  the  evidence  fails  to  show 
any  motive  to  commit  the  crime  on  the  part 
of  the  accused,  that  this  is  a  circumstance 
"  in  favor  of  his  innocence,"  the  court  may 
strike  out  the  words  quoted  and  insert  the 
words  "  which  you  should  consider."  State 
V.  Vanella   (Mont.),  20^398. 

(6)   Consideration  of  character  evidence. 

Correct  instruction.  —  The  jury  in  a 
criminal  case  are  not  precluded  from  consid- 
ering evidence  of  the  defendant's  character 
on  the  issue  of  guilt  or  innocence  by  an  in- 
struction that  if  they  are  satisfied  with  the 
defendant's  guilt,  evidence  of  good  character 
is  of  no  importance,  where  the  court,  in  reply 
to  an  exception  to  the  instruction,  says :  "  In 
that  connection,  I  told  them  [the  jury]  that 
they  were  to  consider  the  evidence  of  good 
character  in  arriving  at  a  conclusion  as  to 
whether  he  was  guilty  or  not."  People  v. 
Gilbert   (N.  Y.),  20-769. 


( 7 )   Confessions. 

Confessions   as  bearint-:;  on  sanity.  — 

A  statement  by  the  court  in  its  charge  to 
the  jury  that  sane  men  who  are  innocent  as 
a  rule  do  not  make  confessions  of  crime,  the 
defense  of  insanity  and  confessions  by  persons 
of  sound  and  unsound  mind  being  tlie  subject 
of  the  instructions  to  the  jury,  is  not  preju- 
dicial  to  the  defendant.  State  v.  Knapp 
(Ohio),  1-819. 

Confession  relating  to  other  crimes. 
—  where  a  prisoner  has  made  a  written  con- 
fession admitting  the  crime  charged  against 
him  and  other  crimes,  and  the  whole  of  the 
confession  is  offered  by  the  state  and  objected 
to  by  the  defendant,  it  is  proper  to  allow  the 
whole  confession  to  go  to  the  jury  when  the 
court  instructs  them  at  the  time  that  they 
should  disregard  any  portion  thereof  which 
does  not  relate  to  the  crime  charged  and  that 
they  should  not  permit  the  statements  thereof 
to  prejudice  them  against  the  defendant. 
State  V.  Knapp  (Ohio),  1-819. 

Where  making  of  confession  is  not 
proved.  —  In  a  criminal  prosecution  it  is  re- 
versible error  to  instruct  the  jury  as  to  their 
right  to  convict  the  defendant  upon  his  con- 
fession, where  there  is  absolutely  no  evidence 
even  tending  to  prove  that  he  has  ever  made 
a  confession.  State  v.  Smith  (Iowa),  6- 
1023. 

(8)  Matters  already  covered  by  instructions. 

Proper   to   refuse   repetition.   —   In   a 

criminal  case,  it  is  proper  to  refuse  requested 
instructions,  where  they  are  covered  by  the 
charge  to  the  extent  that  they  are  sound  in 
law  and  necessary  to  the  decision  of  the  case. 
Com.  V.  Richmond    (Mass.),  20-1260. 

The  trial  court  need  not  give  a  requested 
instruction  which  it  has  already  given  in  its 
charge.     Holt  v.  U.  S.    (U.  S.),  20-1138. 

It  is  not  error  on  the  part  of  the  court  to 
refuse  an  instruction  tendered  by  the  de- 
fendant in  a  criminal  prosecution,  when  the 
substance  of  everything  in  the  proposed  in- 
struction which  the  defendant  is  entitled  to 
have  submitted  to  the  jury  is  given  by  the 
court  in  an  instruction  upon  its  own  motion. 
Evers  v.  State  (Neb.),  19-96. 

It  is  not  error  to  refuse  an  instruction 
asked  for  by  the  accused,  if  another  instruc- 
tion embracing  the  same  points  of  law,  free 
from  objections  and  not  in  any  manner  preju- 
dicial to  the  accused,  has  been  given  on 
behalf  of  the  state.  It  is  not  necessary  that 
the  same  instruction  should  be  twice  given. 
State  V.  Medley  (W.  Va.),  18-761. 

Requests  for  instructions  as  to  the  pre- 
sumption of  innocence  and  the  doctrine  of 
reasonable  doubt  are  properly  refused  when 
covered  by  instructions  already  given.  Com. 
V.  Sinclair  (Mass.),  11-217. 

It  is  not  error  to  refuse  a  requested  in- 
struction, embodying  a  correct  statement  of 
law,  if  the  court  gives  an  instruction  cover- 
ing the  point  and  fundamentally  correct 
though  unhappily  phrased.  Knapp  v.  State 
(Ind.),  11-604. 

Requested  instructions  already  included  in 
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the  charge  of  the  court  so  far  as  they  are 
proper,  need  not  be  given.  Elias  v.  Territory 
(Ariz.),  11-1153. 

Special  requests  for  instructions  which  are 
covered  by  instructions  already  given  are 
properly  refused.  Tones  v.  State  (Tex.), 
13-455. 

The  refusal  to  give  requested  instructions 
covered  by  the  general  charge  is  not  error. 
State  V.  Megorden  (Ore.),  14-130. 

Where  the  court's  instructions  correctly 
and  fully  cover  every  phase  of  the  case  to 
which  the  testimony  is  applicable,  it  is  not 
error  to  refuse  requested  instructions,  State 
V.  Campbell   (Mo.),  14-403. 

The  refusal  to  give  instructions  requested 
does  not,  even  though  they  state  the  law  cor- 
rectly, constitute  reversible  error  if  they  are 
substantially  covered  by  the  instructions 
given.     State  v.  Jackson  (S.  Dak.),  16-87. 

It  is  not  error  for  the  court  to  refuse  an 
instruction  which  is  substantially  embodied 
in  those  given.  Jaynes  v.  People  (Colo.), 
16-787. 

In  a  criminal  prosecution  it  is  not  errone- 
ous to  refuse  to  give  an  instruction  every 
essential  idea  of  which  is  embraced  in  the  in- 
struction given.  State  v.  Wilson  (Wash.), 
7-418. 

It  is  not  erroneous  to  refuse  an  instruction 
which,  though  abstractedly  correct  as  far  as 
it  goes,  is  incomplete  in  its  statement  of  the 
law,  especially  where  the  jury  have  already 
been  fully  and  properly  instructed  on  the 
point.     Peterson  v.   Seattle    (Wash.),  5-735. 

Repetition  of  instructions  as  error. 
—  The  giving  of  lengthy  and  repetitious  in- 
structions is  not  ground  for  reversal,  but  the 
practice  of  giving  such  instructions  is  dis- 
approved.    People  V.  Buettner   (111.),  13-235. 

r.  Verdict. 
(1)    General  verdict. 

When  proper  to  direct.  —  In  a  crim- 
inal proseicution,  where  it  is  sought  to  impose 
the  increased  punishment  provided  by  stat- 
ute for  persons  formerly  convicted  of  crime, 
if  proper  proof  of  former  convictions  is  made, 
the  court  should  instruct  the  jury  to  render  a 
general  verdict  as  to  the  instant  oflFense  and 
a  special  verdict  as  to  the  former  convictions; 
but  if  proof  as  to  former  convictions  of  the 
instant  defendant  fails  for  want  of  identifica- 
tion, the  court  should  merely  instruct  the 
jury  to  render  a  general  verdict  as  to  the 
offense  named  in  the  indictment.  State  v. 
Smith   (Iowa),  6-1023. 

Where  indictment  is  defective  in 
part.  —  Where  an  indictment  contains  sev- 
eral counts,  some  of  which  only  are  defective, 
a  conviction  based  on  a  general  verdict  will 
not  be  disturbed.  Manning  v.  State  (Tex.), 
3-867. 

(2)    Special  verdict. 

Special  verdict  as  acquittal,  see  also  Riot. 

When     equivalent     to     acquittal,     — 

Nothing  can  be  added  to  a  special  verdict  by 
inference,  and  when  it  omits  to  set  forth  nnv 


fact  essential  to  constitute  the  crime  charged, 
it  amounts  to  an  acquittal.  State  v. 
Stephanus   (Ore.),  17-1146. 

Duty  of  court  to  snhmlt  form.  —  The 

Wisconsin  statute  providing  that  on  the  trial 
of  a  special  issue  of  insanity  interposed  by 
the  defendant  charged  with  a  crime,  if  the 
jury  shall  find  the  defendant  insane  they  shall 
also  find  him  guilty,  does  not  prescribe  the 
form  of  verdict,  and  a  refusal  by  the  court 
to  submit  a,  form  of  verdict  on  the  question 
of  insanity  held  not  error  in  view  of  the  in- 
structions given  the  jury.  Steward  v.  State 
(Wis.),  4^389: 

(3)   Direction  of  verdict. 

Verdict  of  not  guilty.  —  In  a  criminal 

prosecution,,  the  trial  court  is  justified  in 
granting  the  defendant's  request  for  a  di- 
rected verdict  of  not  guilty,  where  there  is 
not  sufiicient  evidence  of  guilt  to  go  to  the 
jury.  Glover  v.  United  States  (U.  S.),  8- 
11 84. 

Verdict  of  guilty.  —  Where  the  defend- 
ant in  any  criminal  prosecution  pleads  not 
guilty,  the  trial  court,  no  matter  how  con- 
clusive the  evidence  may  be,  cannot  instruct 
the  jury  to  return  a  verdict  of  guilty,  as  the 
defendant  cannot  be  deprived  of  his  absolute 
constitutional  right  to  have  the  question  of 
his  guilt  or  innocence  determined  by  the  jury 
without  coercion  by  the  court.  State  v.  Kooh 
(Mont.),  8-804. 

(4)    Conviction   of  lesser   degree  of  offense. 

Conviction  of  assault  with  dangerous  weapon 
under  indictment  for  assault  with  in- 
tent to  kill,  see  Assattlt  and  Battebt, 
1  1. 

When  proper.  —  The  New  York  statute 
(Pen.  Law,  §  610)  providing  that  on  the  trial 
of  an  indictment,  the  prisoner  may  he  con- 
victed of  a  lesser  degree  of  the  crime  charged, 
applies  only  where  the  facts  will  justify  a 
conviction  for  the  lower  degree.  People  v. 
Schleiman  (N.  Y.),  18-588. 

Lesser  offense  barred  by  statute  of 
limitations.  —  Where  on  a  prosecution  for 
a  felony  the  accused  is  found  guilty  of  a 
lesser  offense,  included  in  the  felony  and  con- 
stituting a  part  thereof,  the  conviction  can- 
not stand  if  such  lesser  offense  is  barred  hy 
the  statute  of  limitations,  even  though  the 
felony  is  not  barred.  Letcher  v.  State  (Ala.), 
17-716. 

Conviction  of  larceny  under  indict- 
ment for  robbery  and  larceny.  -^  A 
conviction  under  an  indictment  for  robbery 
and  larceny  from  the  person  is  not  justified 
by  a  sealed  verdict  finding  the  defendant 
guilty  of  larceny  only,  such  verdict  being  a 
nullity.    Koch  v.  State   (Wis.),  5-38». 

(5)   Presence  of  accused  at  rendition. 

Waiver  of  right.  —  Where,  in  a  prose- 
cution for  larceny,  the  jjiry  retire  to  delib- 
erate on  their  verdict  at  nine  o'clock  in  the 
forenoon,   and    at  about  4.30   o'clock  in  the 

afternoon  of  the  same  dav  nnnoiinee  to  the 
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judge  that  they  have  agreed  on  a  verdict,  and 
the  judge  thereupon  orders  the  courthouse 
bell  to  be  rung,  according  to  custom,  to 
notify  counsel  and  the  accused  of  the  agree- 
ment, and  directs  deputies  to  find  and  notify 
them  to  appear  in  court,  the  accused,  who 
is  out  on  bail  and  has  gone  to  a  place  about 
two  miles  distant  so  that  he  cannot  be  found, 
waives  the  right  to  be  present  at  the  rendi- 
tion of  the  verdict,  which  the  court  receives 
in  his  absence,  and  over  the  objection  of  his 
attorney,  about  half  an  hour  after  the  agree- 
ment.   Stoddard  v.  State   (Wis.),  13-1211. 

(6)    Coercing  verdict. 

What  constitutes.  —  The  verdict  must 
be  free,  and  the  presiding  judge  must  not  at- 
tempt to  coerce  the  jury  to  agree  on  a  par- 
ticular verdict  or  on  any  verdict.  Urging  a 
jury  to  an  agreement  contrary  to  the  indi- 
vidual opinion  and  judgment  of  one  juror 
may  be  coercion.  People  v.  Faber  (N.  Y.), 
20-879. 

Improper  caution  to  jury.  —  While 
each  juror  must  discuss  and  consider  the 
opinions  of  others  in  reaching  a  verdict,  he 
must  decide  the  case  on  his  own  opinion  of 
the  evidence  and  on  his  own  judgment,  and  a 
charge  that  a  juror  must  join  with  his  co- 
jurors and  make,  in  some  respects,  their  opin- 
ion his  own,  is  reversible  error.  People  v. 
Faber  (N.  Y.),  20-879. 

Proper  caution  to  jury.  —  The  court 
may  urge  on  the  attention  of  the  jury  the 
importance  of  an  agreement,  and  the  jurors 
may  be  requested  not  to  take  a  position  that 
is  beyond  further  consideration,  reasoning, 
and  argument,  and  may  be  properly  warned 
against  stubbornness,  as  it  is  the  duty  of 
jurors  to  keep  their  minds  open  to  every  rea- 
sonable argument  that  may  be  presented  by 
their  cojurors,  so  that  they  may  reach  a  ver- 
dict answering  the  consciences  of  the  indi- 
vidual jurors.  People  v.  Faber  (N,  Y,),  20- 
879. 

(7)   Impeachment  of  verdict. 

By  Individual  juror.  —  A  verdict  cannot 
be  impeached  by  the  affidavit  of  a  juror  as  to 
any  matter  inhering  in  the  verdict,  such  as 
the  effect  of  a  colloquy  between  the  court  and 
a  juror,  or  threats  by  the  other  jurors  against 
the  affiant  if  he  persisted  in  voting  for  ac- 
quittal.    State  V.  Aker  (Wash.),  18-972. 

Affidavits  of  jurors  may  not  be  received  for 
the  purpose  of  impeaching  a  verdict  rendered 
by  them,  where  the  facts  stated  by  the 
affidavits  are  such  as  inhere  in  the  verdict, 
such  as  that  the  jury  misunderstood  or  did 
not  rightfully  comprehend  the  instructions  of 
the  court.    Hamblin  v.  State  (Neb.),  16-569. 

Verdict  arrived  at  by  chance.  —  A 
verdict  in  a  criminal  case,  assessing  the  pun- 
ishment of  the  defendant  at  a  certain  num- 
ber of  years'  imprisonment,  will  not  be  set 
aside  upon  proof  that  each  member  of  the 
jury  wrote  down  the  number  of  years  which 
he  thought  proper,  and  that  the  several  num- 
bers thus  written  down  were  added  up  and 
the  sum  divided  by  twelve,  when  there  is  no 
proof  that  the  jurors  agreed  beforehand   to 
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be  bound  by  tlie  result  thus  obtained,  and 
when,  in  fact,  the  number  of  years  finally 
determined  upon  was  slightly  different  from 
such  result,  the  jury  having  taken  several 
votes  after  going  through  the  process  of  ad- 
dition and  division.  In  order  to  vitiate  a 
verdict  determined  by  lot,  the  proof  must 
show  that  the  jury,  before  drawing  lots, 
agreed  to  be  bound  by  the  result.  Cravens 
V.  State  (Tex.),  16-907. 

(8)  Sufficiency  and  validity  of  verdict. 

See  Labceny,  6  c;  Rape,  2  f. 
Form  of  verdict  on  finding  of  insanity  of  de^ 
fendant,  see  Insanity,  7  f. 

Form  in  general.  —  In  a  criminal  prose- 
cution the  trial  court  should  not  submit  to 
the  jury  a  form  of  verdict  of  guilty  without 
prefacing  the  form  with  a  direction  to  use  it 
if  they  find  the  defendant  guilty;  but  the 
submission  of  a  form  without  such  direction 
is  not  open  to  the  objection  that  it  is  calcu- 
lated to  mislead  the  jury  into  the  belief  that 
it  is  a  direction  to  find  the  defendant  guilty, 
where  the  court  gives  proper  instructions  as 
to  the  evidence  necessary  to  establish  the 
offense  and  as  to  reasonable  doubt  and  the 
]iresumption  of  innocence,  and,  at  the  request 
of  the  defendant,  submits  a  form  of  verdict 
with  the  direction  that  the  jury  shall  use  it 
if  they  find  the  defendant  not  guilty.  State 
r.  Davis  (Mo.),  5-1000. 

Written  verdict.  —  A  written  verdict 
may  be  received  in  a  capital  case.  Brewer  v. 
State   (Fla.),  12-79. 

Presumption  in  favor  of  verdict.  — 
While  verdicts  in  criminal  cases  should  be 
certain,  and  impart  a  definite  meaning,  free 
from  ambiguity,  yet  any  words  that  convey, 
beyond  a  reasonable  doubt,  the  meaning  and 
intention  of  the  jury  are  sufficient;  and  all 
fair  intendments  will  be  made  to  sustain 
them.  If  the  intention  of  the  jury  is  thereon 
clearly  manifested,  bad  spelling  or  faulty 
grammar  should  not  vitiate  them.  Morris  v. 
State  (Fla.),  14-285. 

I<eaving  age  of  defendant  blank.  — 
In  a  criminal  prosecution  it  is  not  erroneous 
to  instruct  the  jury  that  if  they  cannot  de- 
termine the  defendant's  age  from  his  appear- 
ance or  from  other  evidence,  it  will  not  harm 
the  verdict  to  leave  the  age  blank.  Beuchert 
V.  State  (Ind.),  6-914. 

Verdict  rendered  after  jury  sent 
bach  subsequent  to  polling  jury.  — 
Where,  upon  the  polling  of  the  jury  in  a 
criminal  prosecution,  one  of  the  jurors  dis- 
sents from  the  verdict  of  guilty  announced 
by  the  foreman,  the  jury  may  be  sent  back 
for  further  deliberation,  and  a  subsequent 
unanimous  verdict  of  guilty  will  be  valid. 
Rex  V.  Burdell  ( Ont. ) ,  6-454. 

Amendment  of  sealed  verdict.  ~  In 
a  criminal  prosecution  it  is  erroneous  for  the 
trial  court  to  instruct  or  permit  the  jury  to 
amend  orally  a  sealed  verdict  which  they 
have  rendered,  and  which  is  a  nullity  and  is 
insufficient  to  support  a  conviction,  where  it 
appears  tliat  the  jurors  had  dispersed  be- 
tween the  time  of  the  finding  and  sealing  of 
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the  verdict  and  the  time  of  its  rendition  in 
open  court.    Koch  v.  State  (Wis.),  5-389. 

(9)    Reception  of  verdict. 
By   clerk  in  absence   of  jndge.  —  As 

a  judge  is  an  essential  constituent  of  a  court, 
there  can  be  no  court  in  the  absence  of  a 
judge  or  judges.  Consequently  a  verdict  in 
a  criminal  case  which  is  received  by  the  clerk 
in  the  judge's  absence  is  not  returned  to  the 
court  as  required  by  the  South  Dakota  stat- 
utes.   State  V.  Jackson  (S.  Dak.),  16-87. 

Authority  to  receive  a  verdict,  which  is  a 
judicial  act,  cannot  be  delegated  by  the  judge 
to  the  clerk  of  the  court,  and  a  verdict  re- 
ceived by  the  clerk  in  the  judge's  absence 
is  void  even  though  authority  to  receive  it 
has  been  delegated  pursuant  to  a  stipulation 
of  counsel.  State  v.  Jackson  (S.  Dak.), 
16-87. 

7.  Sentence  and  Punishment. 

a.  Validity  and  construction  of  statutes. 
(1)  Validity. 

Habitual  criminal  statute.  —  The 
habitual  criminal  statute  of  Washington 
(Laws  1903,  p.  125)  providing  for  increased 
pimishment  of  prior  convictions,  is  constitu- 
tional. It  is  not  ex  post  facto,  it  does  not 
deny  the  right  of  trial  by  jury,  nor  does  it 
put  the  offender  twice  in  jeopardy.  State  v. 
Le  Pitre  (Wash.),  18-922. 

Hard  labor  for  violation  of  munici- 
pal ordinance.  —  To  punish  an  offender 
against  the  peace  and  good  order  of  a  munici- 
pality by  confining  him  at  hard  labor  under 
municipal  control  is  not  obnoxious  to  the  con- 
stitutional inhibition  against  "involuntary 
servitude  save  as  a  punishment  for  crime 
after  legal  conviction  thereof."  Pearson  v. 
Wimbish  (Ga.),  4-501. 

Confinement  with  chain  gang  of 
county  for  violation  of  municipal 
ordinance.  —  A  provision  in  a  municipal 
charter  authorizing  punishment  for  offenses 
against  the  ordinances  of  the  city  by  the  con- 
finement of  the  offender  in  the  county  chain 
gang  is  unconstitutional,  and  a  sentence  of 
one  charged  with  an  infraction  of  a  municipal 
ordinance  to  confinement  for  three  months  in 
the  county  chain  gang  along  with  violators 
of  the  law  of  the  state,  upon  conviction  by  the 
recorder  alone  and  without  a  trial  by  jury, 
is  in  violation  of  the  constitution  which  de- 
clares that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  except  by  due  process 
of  law.     Pearson  v.  Wimbish  (Ga.),  4-501. 

Indeterminate  sentences.  —  The  stat- 
ute providing  for  the  imposition  of  indeter- 
minate sentences  on  persons  convicted  of  cer- 
tain felonies  and  authorizing  their  release  is 
constitutional.  State  v.  Stephenson  (Kan.), 
2-841. 

Special  punishment  for  delinquent 
children.  —  The  Pennsylvania  statute  de- 
fining the  power  of  courts  in  reference  to  de- 
linquent children  is  not  unconstitutional  as 
providing  for  different  punishments  for  the 
same  offense  by  a  classification  of  individuals. 
Commonwealth  v.  Fisher   (Pa.),  5-92. 


Different  punishment  for  different 
persons  for  same  offense.  —  The  Cali- 
fornia statute  providing  for  the  incorpora- 
tion of  an  association  for  lending  money  on 
personal  property,  and  regulating  the  rate 
of  interest  to  be  charged  for  loans  on  per- 
sonal property,  contravenes  the  provision  of 
the  state  constitution  requiring  all  laws  of 
a  general  nature  to  have  a  uniform  operation, 
in  that  it  permits  the  imposition  of  different 
degrees  of  punishment  for  violations  com- 
mitted by  the  officers  or  employees  of  the 
corporations  authorized  by  the  statute  and 
for  similar  violations  committed  by  other 
persons  or  corporations.  Ex  parte  Sohncke 
(Cal.),  7-475. 

Confinement  on  bread  and  water 
diet.  —  A  statute  providing  that  a  defend- 
ant, upon  conviction  of  abandonment  and 
failure  to  support  his  wife,  shall  be  punished 
by  not  exceeding  one  year's  imprisonment  in 
the  state  prison,  or  in  the  county  jail  not 
more  than  six  months  nor  less  than  fifteen 
days,  ten  days  of  which  imprisonment  in  the 
county  jail  may,  in  the  discretion  of  the 
court,  be  upon  a  diet  of  bread  and  water  only, 
is  not,  as  regards  the  bread-and-water  clause, 
invalid  as  prescribing  a  cruel  and  unusual 
punishment;  and  in  any  event  a  defendant 
sentenced  to  state  prison  cannot  claim  that 
the  statute  is  void  because  of  the  alternative 
punishment.  Spencer  v.  State  (Wis.),  13- 
969. 

Commutation  for  good  behavior.  — 
A  statute  conferring  upon  commissioners  of 
a  workhouse  authority  to  deduct  arbitrarily, 
for  good  conduct,  a  portion  of  the  time  for 
which  any  person  has  been  sentenced  to  im- 
prisonment in  such  a  workhouse,  or  a  portion 
of  the  fine  imposed,  is  unconstitutional  and 
void  as  a  delegation  of  legislative  authority. 
Fite  V.  State  (Tenn.),  4-1108. 

Cruel  and  unusual  punishment.  — 
The  prohibition  against  cruel  and  unusual 
punishment  in  the  bill  of  rights  of  the 
Philippine  Islands  is  violated  by  a  statute 
(Pen.  Code,  §  56)  which  provides  that  a 
public  official  who  falsifies  a  public  and 
official  document  shall,  though  no  fraud  is  in- 
tended or  committed,  be  imprisoned  not  less 
than  twelve  nor  more  than  twenty  years  at 
"  hard  and  painful  labor ;  "  that  he  shall  al- 
ways carry  a  chain  at  the  ankle  hanging  from 
the  wrist;  that  he  shall  receive  no  assistance 
from  without  the  prison;  that  he  shall  be 
perpetually  disfranchised  and  deprived  of  the 
rights  of  parental  authority,  guardianship, 
participation  in  the  family  council,  marital 
authority,  etc.;  and  that  he  shall  be  subject 
to  police  surveillance  for  life.  Weems  v. 
United  States   (U.  S.),  19-705. 

Parole  of  prisoners.  —  The  Illinois 
Parole  Act  is  not  an  encroachment  on  the 
executive  powers  of  the  governor  by  reason 
of  the  provision  that  the  state  board  of 
pardons  may  make  an  order  for  the  dischai'ge 
of  the  prisoner  to  take  effect  on  the  approval 
of  the  governor.  This  merely  gives  the  board 
power  to  make  a  recommendation  to  the  gov- 
ernor.    People  V.  Joyce    (111.),  20-472. 

The  Illinois  Parole  Act  does  not  authorize 


CKIMINAL  LAW. 


627 


the  board  of  pardons  to  change  or  alter  a 
sentence  of  imprisonment,  and  therefore  does 
not  confer  on  it  judicial  power.  People  v. 
Joyce   (111,),  20-472. 

Change  of  penalty  after  oonTiotion 
as  ez  post  f aoto.  —  A  statute  changing  the 
punishment  for  murder  held  to  be  not  ex  post 
facto  and  therefore  unconstitutional  when  ap- 
plied to  a  person  convicted  before  its  enact- 
ment. Kooney  v.  North  Dakota  (U.  S.), 
3-76. 

Removal  of  scale  of  credits  after 
commission  of  crime  as  ex  post  facto. 
—  Where  a  statute  in  force  at  the  time  the 
crime  was  committed  provided  as  regards  the 
punishment  for  a  scale  of  credits  to  be  given 
for  good  behavior,  a  subsequent  act  abolish- 
ing the  right  to  such  credits  and  providing 
for  an  indeterminate  sentence  is  ex  post  facto 
as  to  the  person  accused  of  such  crime,  and  he 
cannot  be  sentenced  thereunder.  State  v. 
Tyree  (Kan.),  3-1020. 

( 2 )    Construction. 

Word  "  penalty  "  as  including  "  im- 
prisonment."— The  word  "  penalties,"  as 
used  in  the  Ontario  revised  statutes,  provid- 
ing that  notwithstanding  the  existence  of  a 
local  option  by-law  the  illegal  sale  of  in- 
toxicating liquor  shall  be  subject  to  the  pen- 
alties and  procedure  provided  by  the  statute, 
is  broad  enough  to  cover  punishment  by  im- 
prisonment.    Eex   V.    Leach    (Ont.),    14-580. 

Repeal  of  statutes  by  implication.  — 
The  Florida  statute  authorizing  the  punish- 
ment by  imprisonment  or  fine  of  persons 
who  sell  intoxicating  liquors  in  local  option 
districts  is  not  afifeeted  by  the  statute  provid- 
ing that  "  whenever  punishment  is  prescribed 
to  be  fine  or  imprisonment  in  the  alternative, 
the  court  may  in  its  discretion  proceed  to 
punish  by  both  fine  and  such  imprisonment," 
because  the  former  statute,  which  is  inconsist- 
ent with  the  latter,  was  adopted  subsequent 
to  the  latter,  and  also  because  the  provision 
of  the  former  statute  repealing  all  laws  and 
parts  of  laws  inconsistent  with  it  indicates 
a  purpose  on  the  part  of  the  legislature  to 
make  the  statute  independent  of  repugnant 
laws.    Tanner  v.  Wiggins   (Fla.),  14-718. 

b.  Sentence. 
(1)    Power  to  impose. 

Under  statute  prescribing  no  punish- 
ment. —  The  Massachusetts  statute  prohibit- 
ing the  use  of  the  state  arms  or  the  great  seal 
for  advertising  purposes  creates  a  crime 
though  it  does  not  provide  for  the  punish- 
ment, and  in  such  a  case  the  court  is  author- 
ized by  another  statute  to  impose  such  a  sen- 
tence according  to  the  nature  of  the  crime  as 
conforms  to  the  common  usage  and  practice 
in  the  state.  Commonwealth  v.  R.  I.  Sher- 
man Mfg.  Co.  (Mass.),  4-268. 

(2)  Time  of  imposition. 

After  suspension  of  judgment  and 
end  of  term.  —  It  is  not  error  to  pass  sen- 
tence upon  a  defendant  convicted  of  an  offense 


after  judgment  has  been  suspended,  and  a 
term  of  the  court  has  intervened  between  the 
making  of  the  order  of  suspension  and  the 
term  at  which  the  judgment  was  rendered. 
Clampitt  V.  United  States  (Ind.  Ter.),  10- 
1087. 

Under  Montana  statute.  —  The  Mon- 
tana statute  providing  that  the  time  ap- 
pointed by  the  trial  court  for  pronouncing 
judgment  after  a  conviction  for  felony  "  must 
be  at  least  two  days  after  the  verdict,  if  the 
court  intend  to  remain  in  session  so  long,  but 
if  not,  then  at  as  remote  a  lime  as  can  be 
reasonably  allowed,"  means  that  the  defend- 
ant is  entitled  to  two  days  after  the  verdict 
is  returned  before  judgment  is  pronounced, 
provided  the  term  of  court  lasts  so  long,  but 
that  if  the  term  is  not  to  continue  for  two 
days  after  the  rendition  of  verdict,  the  time 
for  pronouncing  judgment  shall  he  postponed 
to  a  date  as  remote  as  can  reasonably  be  fixed 
within  the  current  term  of  the  court.  State 
V.  Lu  Sing  (Mont.),  9^344. 

Fo-nrer  of  court  after  imposition  and 
end  of  term.  —  As  a  general  rule,  after  the 
term  at  which  a  trial  court  has  legally  im- 
posed a  sentence  has  passed,  the  power  of  the 
trial  court  over  such  sentence  is,  except  for 
the  purpose  of  its  enforcement,  at  an  end,  the 
exclusive  control  of  such  a  sentence  being 
vested  in  other  officials.  Tanner  v.  Wiggins 
(Fla.),  14-718. 

Modiiicatiom  of  sentence  during  term. 
—  During  the  same  term  of  court  at  which 
the  sentence  is  imposed,  before  the  defendant 
had  begun  serving  such  sentence,  the  trial 
judge  has  the  power  to  modify  such  sentence. 
Tillman  v.  State   (Fla.),  19-91. 

Opening  judgment  and  inserting  ad- 
ditional penalty  after  service  of  sen- 
tence. —  A  court  has  no  jurisdiction  to  open 
the  judgment  record  in  a  criminal  case  after 
the  sentence  has  been  served  or  discharged, 
and  insert  an  additional  penalty  alleged  to 
have  been  omitted  from  the  records  by  over- 
sight of  the  clerk.  Smith  v.  District  Court 
(Iowa),  11-296. 

(3)  Duty  to  inform  defendant  of  verdict  and 
permit  him  to  be  heard. 

At  common  law  and  under  New  York 
statute.  —  At  common  law,  and  under  the 
New  York  statute  (Code  Crim.  Pro.,  §  480), 
an  accused,  convicted  of  a  capital  offense, 
must  be  asked  whether  he  has  any  legal  cause 
to  show  why  judgment  should  not  be  pro- 
nounced, before  the  sentence  is  imposed.  Peo- 
ple V.  Faber  (N.  Y.),  20-879. 

Nebraska  statute.  —  It  is  the  duty  of 
the  court  before  passing  sentence  to  inform 
the  defendant  of  the  verdict  against  him,  as 
well  as  to  ask  him  if  he  has  anything  to  say 
wliy  judgment  should  not  be  pronounced 
against  him,  as  required  by  the  Nebraska 
statute  (Crim.  Code,  §  495)  ;  and  if  the  court 
passes  sentence  without  informing  the  defend- 
ant of  the  verdict,  the  supreme  court  on  ap- 
peal will  not  disturb  the  conviction,  but  will 
remand  the  cause  for  sentence  in  accordance 
with   the   statute.      Evers   v.   State    (Neb.) 
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(4)  Presence  of  defendant  in  court. 

In  a  criminal  prosecution  a  judgment  of 
imprisonment  cannot  be  rendered  in  the  ab- 
sence of  the  defendant.  State  v.  Dolan  (W. 
Va.),  6-450. 

(5)  Record  of  sentence. 

Supplying    omission    in    judgment. 

Where  judgment  as  entered  in  a  criminal 
cause  fails  to  specify  the  oflfense  for  which 
the  sentence  is  imposed,  the  deficiency  may  he 
supplied  by  reference  to  what  appears  in 
other  parts  of  the  record.  DemoUi  v.  United 
States   (U.  S.),  7-121. 

(6)    Amount  of  sentence, 
(a)   In  general. 

See  BoBGLARY,  6;  Embezzlement,  6;  Lar- 
ceny, 6  b. 

Cruel  and  excessive  punishment,  see  Game 
AND  Game  Laws,  3  b. 

Excessive  sentence  as  ground  for  discharge 
on  habeas  corpus,  see  Habeas  Cobpcs, 
2. 

Punishment  for  malicious  injury  to  animals, 
see  Animals,  3  c. 

Sentence  and  punishment  in  prosecution  for 
violation  of  liquor  law,  see  Intoxi- 
cating Liquors,  6  i. 

Under  Virginia  intoxicating  liquor 
statutes.  -^  The  Virginia  statute  providing 
for  the  suppression  of  the  illegal  sale  of  in- 
toxicating liquors  in  certain  specified  counties 
is  not  exclusive  of  the  general  revenue  statute 
declaring  the  sale  of  intoxicating  liquors  with- 
out a  license  to  be  unlawful,  but  merely  af- 
fords a  cumulative  remedy,  and,  therefore, 
when  the  commonwealth  prosecutes  under  the 
general  statute  for  an  ofl'ense  against  the 
revenue  laws  committed  in  a  county  embraced 
in  the  special  statute,  it  is  within  the  discre- 
tion of  the  trial  court  to  impose  a  jail  sen- 
tence of  not.  exceeding  twelve  months  in  ad- 
dition to  the  fine  imposed  by  the  jury.  Quil- 
lin  V.  Commonwealth   (Va. ),  8-818. 

Fine  or  imprisonment.  —  Where  a, 
crime  is  made  by  statute  punishable  by  either 
a  fine  or  imprisonment,  the  court  is  without 
authority  to  impose  both  punishments,  and 
one  illegally  sentenced  to  both  imprisonment 
and  fine  may  upon  payment  of  the  fine  be  dis- 
charged from  custody  on  habeas  corpus.  In 
re  McNeil  (Kan.),  1-733. 

Conformity  of  pnnisbment  to  stat- 
ute. —  Where  a,  statute  provides  a  punish- 
ment of  from  one  to  five  years  for  cattle  steal- 
ing, a  sentence  of  two  years  imposed  upon  a 
defendant  convicted  of  stealing  a  calf  is  not 
a  cruel  and  unusual  punishment,  Clampitt  v. 
United  States  (Ind.  Ter.),  10-1087. 

Fine  of  five  hundred  dollars  as  ex- 
cessive. —  It  cannot  be  said,  in  view  of  the 
character  of  the  offense  committed,  that  the 
fine  of  five  hundred  dollars  which  was  im- 
posed in  the  case  at  bar  was  so  excessive  as 
to  be  unconstitutional,  Laeb  i-.  Jennings 
(Ga.),  18-376. 


(b)  Cumulative  sentences. 

Several  sentences  for  several  crimes 
as  cumulative  sentences.  —  Sentences  are 
not  cumulative  merely  because  the  imprison- 
ments thereunder  are  made  successive  in  point 
of  time,  if  the  prisoner  is  convicted  of  sep- 
arate offenses  and  receives  a  separate  definite 
sentence  for  each  offense.  Harris  v.  Lang 
(D.  C),  7-141.  ^ 

Payment  of  fine  or  imprisonment  as 
cumulative  sentences.  —  The  provision  of 
the  District  of  Columbia  statute  that  cumu- 
lative sentences  shall  be  deemed  one  sentence 
for  the  purpose  of  determining  where  the  per- 
son shall  be  confined  has  no  reference  to  a 
sentence  to  pay  a  pecuniary  fine,  followed  by 
imprisonment  in  default  of  payment,  but  re- 
lates only  to  cases  in  which  the  punishment 
is  to  be  imprisonment  alone.  Harris  v.  Lang 
(D.  C),  7-141. 

Duty  to  separate  sentence  for  e^ch 
offense.  —  A  sentence  assessing  one  term  of 
punishment  upon  a  plea  of  guilty  to  an  in- 
dictment charging  both  burglary  and  larceny 
is  erroneous  for  not  separately  assessing  the 
punishment  for  the  two  offenses.  State  i), 
Kelley  (Mo.),  12-681. 

Imposition  of  several  sentences  for 
forgeries  committed  against  same  per- 
son on  same  day.  — •  In  a  prosecution  under 
the  federal  statutes  for  forging  several  money 
orders,  a  separate  sentence  may  he  imposed 
for  the  forgery  of  each  order,  though  all  of 
the  forgeries  were  committed  on  the  same  day. 
United  States  v.  Carpenter  (U.  S.),  10^509. 

Sentence  to  commence  at  expiration 
of  another  term  of  imprisonment.  —•  A 
sentence  of  imprisonment  may  be  imposed 
against  a  defendant  who  is  at  the  time  serV' 
ing  a  prior  sentence  for  a  different  offense, 
the  second  sentence  to  commence  at  the  ex- 
piration of  the  former;  and  if  the  court  im- 
posing the  second  sentence  has  jurisdiction 
of  the  offense  it  can  make  no  difference 
whether  the  prior  sentence  was  imposed  by 
the  same  court  or  some  other  court  deriving 
its  power  from  the  same  authority.  Rigor  v. 
State  (Md.),  4-719. 

Release  from  cumulative  sentences 
on  halieas  corpus.  —  Where  a  judgment 
imposing  cumulative  sentences  is  defective 
in  that  it  is  uncertain  as  to  the  time  when 
the  term  of  imprisonment  under  one  of  the 
later  sentences  is  to  begin,  the  court,  on  pe- 
tition for  habeas  corpus  filed  by  the  prisoner 
after  the  expiration  of  the  first  term,  should 
afford  the  court  which  imposed  the  sentence 
an  opportunity  to  correct  it,  before  discharg- 
ing the  prisoner.  United  States  i'.  Carpenter 
(U.  S.),  10-509. 

Where  the  second  of  three  cumulative  sen- 
tences is  void,  the  prisoner,  upon  expiration 
of  the  term  imposed  by  the  first  sentence, 
is  not  entitled  to  be  discharged  on  habeas 
corpus,  but  his  imprisonment  under  the  third 
sentence  should  begin  immediately.  United 
States  V.  Carpenter  (U,  S.),  10-509. 

(e)  Suspension  of  civil  rights. 
When  begins.  —  The   suspension   of  the 
civil  rights  of  a  person  sentenced  to  the  peni- 
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tentiaiy  for  a  term  less  than  life  begins  at 
the  date  of  his  imprisonment  under  the  sen- 
tence.    Harmon  r.  Bowers  (Kan.),  16-121. 

(d)    Submission  of  question  to  jury. 

When  proper.  —  In  a  prosecution  under 
a  federal  statute  for  robbery  committed  in  the 
Indian  Territory,  it  is  proper  for  the  trial 
court  to  refuse  to  leave  to  the  jury  the  matter 
of  the  assessment  of  the  pvmishment.  Glover 
c.  United  States   (U.  S.),  8-1184. 

Where  the  jury  are  not  required  to  fix  the 
punishment,  the  trial  court  is  under  no  obli- 
gation to  tell  them  what  penalty  is  annexed 
by  law  to  the  crime  charged  in  the, informa- 
tion.    Edwards  r.  State  (Neb.),  5-312. 

Sufficiency  of  instruction.  —  An  in- 
struction in  a  criminal  case  as  to  the  right 
of  the  jury  to  find  the  defendant  guilty  and 
recommend  that  he  be  punished  as  for  a  mis- 
demeanor, held  to  be  sufficient,  though  no 
explanation  was  given  to  the  jury  that  in  the 
event  of  their  so  finding  the  court  could  dis- 
regard the  recommendation  and  punish  the 
defendant  as  for  a  felony.  Lingerfelt  v.  State 
(Ga.),  5-310. 

Effect  of  punishment  prescribed  by 
jury  on  grade  of  crime.  —  Where  there 
is  a  statute  providing  that  offenses  punish- 
able by  death  or  imprisonment  shall  be  con- 
sidered felonious,  an  offense  which  is  so  pun- 
ishable by  statute  is  not  reduced  to  the  grade 
of  a  misdemeanor  by  the  fact  that  the  jury, 
in  the  exercise  of  the  discretion  conferred 
upon  them  by  statute,  imposes  only  a  fine. 
Quillin  V.  Commonwealth  (Va.),  8-818. 

(e)   Matters  for  consideration  in  determina- 
tion of  sentence. 

Another  offense  not  admitted  by 
prisoner.  —  The  court  ought  not  to  take 
another  offense  into  consideration  if  it  is  not 
admitted  by  the  prisoner.  Rex  v.  McLean 
(Eng.),  20-871. 

Another  offense  admitted  by  pris- 
oner. —  Where  a  court  before  which  a  pris- 
oner has  been  convicted  on  indictment  of  an 
offense  is  asked  by  the  prisoner  to  deal  with 
another  offense  which  he  admits  having  com- 
mitted but  for  which  he  has  not  yet  been 
tried,  the  court  may  properly  do  so  if  the 
other  offense  is  of  the  same  character  as  the 
offense  of  which  the  prisoner  has  been  found 
guilty,  whether  there  has  been  a  committal 
for  the  other  offense  or  not.  If  there  has 
been  a  committal  for  the  other  offense,  the 
court  before  dealing  with  it  should  ascertain 
that  the  prosecution  consents.  If  the  prose- 
cution does  not  agree,  the  court  should  not  as 
a  matter  of  course  take  the  other  offense  into 
consideration.  It  may  be  that  the  prosecu' 
tion  desires  for  a  sufficient  reason  that  the 
other  charge  should  be  separately  investi- 
gated.   Eex  V.  McLean   (Eng.),  20-871. 

Offense  committed  in  another 
county.  —  If  there  is  a.  committal  in  an- 
other county  for  an  offense  of  a  different  char- 
acter, the  court  should  not  take  the  other 
offense  into  consideration  without  the  consent 


of  the  authorities  prosecuting  the  prisoner  in 
respect  thereto,  and  even  where  the  prosecu- 
tion does  consent  the  court  otight  still  to 
consider  whether  under  the  circumstances  it 
ought  to  take  that  course,  or  whether  the 
public  interest  requires  a  separate  investi- 
gation.    Eex  f.  McLean   (Eng.),  20-871. 

Evidence  in  aggravation  or  mitiga- 
tion. —  Where  the  trial  judge  has  discre- 
tion as  to  the  punishment  to  be  imposed  on  a 
person  convicted  of  crime,  affidavits  as  to  the 
character  of  the  accused  and  the  circum- 
stances of  the  crime  are  admissible,  after  con- 
viction, for  the  piirpose  of  aggravating  or 
mitigating  the  punishment.  State  v.  Reeder 
(S.  Car.),  14-968. 

(f)  Effect  of  error  in  sentence. 

Excessive  sentence  is  valid  to  extent 
of  jurisdiction.  —  Where  a  court  sentences 
a  convicted  offender  for  a,  term  in  excess  of 
its  jurisdiction,  the  sentence  is  valid  within 
the  limit  of  the  court's  jurisdiction.  Harris 
V.  Lang  (D.  C),  7-141. 

Discharge  of  invalid  portion  of  sen- 
tence as  entitling  defendant  to  release 
from  valid  portion.  —  Where  a  statute 
authorizes  a  court  to  punish  an  offense  by 
imprisonment  in  the  county  jail,  or  by  a  fine, 
and  a  sentence  is  passed  imprisoning  the  de- 
fendant for  twelve  months  in  the  county  jail, 
the  Court  is  without  authority  to  pass  a 
further  sentence  to  the  effect  tlfiat  upon  the 
payment  of  fifty  dollars  and  costs  the  orig- 
inal sentence  will  be  suspended  during  such 
time  as  the  defendant  abstains  from  selling 
by  himself  or  others  any  spirituous,  vinous, 
or  malt  liquors,  etc.,  such  additional  Sentence 
being  void,  and  the  payment  by  the  defendant 
of  the  fifty  dollars  and  costs  affords,  in  a 
habeas  corpus  proceeding,  no  defetise  against 
the  enforcement  of  the  sentence  of  imprison- 
ment.   Tanner  v.  Wiggins  (Fla.),  14-718. 

(7)    Place   of   imprisonmeht. 

Imprisonment  in  county  "jail  Under 
statute  providing  imprisonment  in 
penitentiary.  —  Where  the  penalty  pfe- 
seribed  by  statutfe  for  the  commission  of  a 
crime  is  imprisonment  in  the  state  peniten- 
tiary or  a  money  fine,  the  primary  sentence 
of  imprisonment  In  the  county  jail  is  unau- 
thorized. In  such  a  case  the  sentence  to  im- 
prisonment in  the  county  jail  can  properly  be 
imposed  only  as  an  altel-iiative  penalty  upon 
a  failure  to  pay  the  money  fine  imposed. 
Irviri  V.  State  (Fla.),  10-1003. 

Proper  place  for  iillpl-isonment  for 
nonpayment  of  fine.  —  An  alternative  sen- 
tence is  erroneous  in  providing  that  the  de- 
fendant be  imprisoned  in  the  state  peniten- 
tiary Upon  default  in  the  payment  of  the 
fine  and  costs.  Where  the  primary  sentence 
imposed  is  a  fine  and  costs  of  prosecution 
only,  the  court  should  fix  a  period  of  impris- 
onment in  the  county  jail,  instead  of  in  the 
state  penitentiary,  for  the  nonpayment  of 
such  fine  and  costs.  Enson  v.  State  (Fla  ) 
18-940. 
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(8)   Suspension  of  sentence. 

Review  of  order  suspending  sentence,  see  Ap- 
peal AND  Eerob,  13. 

Rigbt     to     postpone     sentence.    —    A 

court  of  general  jurisdiction,  which  has  stated 
terms  for  the  trial  of  criminal  cases,  may, 
for  a  good  cause,  place  an  indictment  on  file 
or  continue  the  case  to  a  subsequent  term  for 
sentence.  St.  Hilaire,  Petitioner  (Me.), 
8-385. 

Effect  of  Maine  statute  on  power  of 
court  to  suspend  sentence.  —  The 
Maine  statute  providing  that  "  when  a  per- 
son has  been  convicted  in  the  supreme  judicial 
or  superior  court,  of  a  violation  of  this  chap- 
ter, the  county  attorney  shall  have  him  sen- 
tenced at  the  same  term,  unless  for  reasons 
satisfactory  to  the  court  the  case  is  con- 
tinued for  sentence  one  term,  but  no  longer," 
is  directory  as  to  the  county  attorney,  but 
even  if  the  statute  were  mandatory  as  to  him 
it  could  not  limit  the  discretion  of  the  court 
to  suspend  sentence  where  the  interests  of 
justice  demand  it.  St.  Hilaire,  Petitioner 
(Me.),  8-385. 

Presumption  that  discretion  of  court 
in  suspending  sentence  xras  properly 
exercised.  —  Where  a  criminal  court  has 
discretionary  power  to  suspend  sentence,  its 
action  in  suspending  sentence  in  a  given  case 
will  be  presumed  to  have  been  proper  in  the 
absence  of  a  showing  to  the  contrary.  Harris 
V.  Lang  (D.  C),  7-141. 

Power  of  court  to  suspend  execu- 
tion of  sentence  after  imposition.  — 
Although  a  trial  court  has  power  to  suspend 
sentence,  it  has  no  power  to  suspend  the 
execution  of  a  sentence  already  lawfully  im- 
posed, except  for  the  purpose  of  giving  effect 
to  an  appeal,  or  where  cumulative  sentences 
are  Imposed,  and  in  some  cases  of  necessity  or 
emergency.  Tanner  v.  Wiggins  (Fla.),  14- 
718. 

Validity  of  sentence  four  years  after 
suspension.  —  Where,  on  a  petition  for  a 
writ  of  habfeas  corpus,  it  appears  that  the 
plaintiff,  upon  being  indicted  for  an  offense, 
pleaded  guilty,  whereupon  the  court  ordered 
the  case  continued  for  sentence,  and  that 
nearly  four  years  after  the  plea  of  guilty 
was  filed  the  indictment  was  brought  forward 
and  the  plaintiff  was  sentenced  to  pay  a  fine 
and  costs,  and  to  imprisonment  for  a  specified 
period,  and  in  default  of  the  payment  of  the 
fine  and  costs  to  an  additional  term  of  im- 
prisonment, it  will  be  held  that  the  sentence 
and  commitment  of  the  plaintiff  were  legal. 
St.  Hilaire,  Petitioner   (Me.),  8-385. 

(9)   Contruction  of  sentence. 

Sentence  until  pardoned  not  to  ex- 
ceed maximum  term.  —  A  sentence  that 
the  defendant  be  imprisoned  "until  dis- 
charged by  the  state  board  of  pardons,  as 
authorized  and  directed  by  law,  providing 
such  term  of  imprisonment  shall 

not  exceed  the  maximum  term,"  is  not  with- 
out a  fixed  limit  to  its  duration,  but  is  for 


the  maximum  term,  with  the  power  of  com- 
mutation in  the  board  of  pardons.  People 
V.  Joyce   (111.),  20-472. 

(10)   Bepeal  of  statute  as  affecting  prisoner 
already  sentenced. 

Bight  to  parole  after  repeal  of 
parole  statute.  —  A  conviction  and  sen- 
tence under  the  habitual  criminal  act  does 
not  confer  upon  the  prisoner  a  right  to  be 
paroled  which  remains  to  him  after  the  re- 
peal of  the  act.    In  re  Kline  (Ohio),  1-219. 

8.  New  Teial. 
See  New  Tbial,  2  b. 

9.  Appeal  and  Ebbob. 
a.  Preliminaries  to  obtaining  review. 

(1)  Matters  relating  to  indictment. 
Motion  to  quash  as  essential  to  rais- 
ing question  of  uncertainty  of  indict- 
ment. —  A  defendant  in  a  criminal  case  who 
has  filed  no  motion  to  quash  the  indictment, 
cannot,  on  appeal,  claim  that  it  was  defective 
for  uncertainty.  Com.  v.  Richmond  (Mass.), 
20-1269. 

Objection  to  misnomer  in  indictment 
as  essential  to  review.  —  A  mistake  in 
writing  the  name  of  a  third  person  instead 
of  the  defendant's  name  in  one  count  of  an 
indictment  is  not  available  on  a  writ  of  error 
to  a  judgment  of  conviction,  where  the  ob- 
jection was  not  raised  on  the  trial,  and  it 
does  not  appear  that  the  defendant  was 
prejudiced  by  the  mistake.  Holmgren  v. 
United  States  (U.  S.),  19-778. 

Raising  question  of  sufficiency  for 
first  time  in  appellate  court.  —  An  ob- 
jection to  the  sufficiency  of  an  indictment  can- 
not be  raised  for  the  first  time  on  appeal 
unless  by  argument  addressed  to  the  discre- 
tion of  the  court,  and  such  discretion  does 
not  belong  to  the  New  York  court  of  appeals 
except  in  capital  cases.  People  v.  Weichers 
(N.  Y.),  1-475. 

(2)  Matters  relating  to  instructions. 

General  objection  to  charge  without 
request  for  instruction  as  sufficient.  — 

A  general  objection  to  a  charge  on  the  sub- 
ject of  insanity,  accompanied  by  no  request 
for  special  instruction,  will  not  avail.  State 
V.  Charles   (La.),  18-934. 

Necessity  of  renewal  of  exception  to 
repetition  of  erroneous  instruction.  — 
Where  the  defendant  in  a  criminal  prosecu- 
tion has  duly  excepted  to  an  erroneous  in- 
struction imposing  upon  him  the  burden  of 
proving  an  alibi,  it  is  not  necessary  for  him 
to  renew  the  exception  when  the  erroneous 
matter  is  repeated  in  a  subsequent  instruc- 
tion. Glover  v.  United  States  (U.  S.),  8- 
1184. 

Waiver  of  objection  by  failure  to  ex- 
cept. —  The  failure  of  the  defendant  in  a 
criminal  prosecution  to  except  to  instructions 
within  the  time  prescribed  by  the  statute 
constitutes   a   waiver   of   any  error   in   such 
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instructions.  State  v,  Bringgold  (Wash.),  5- 
716. 

(3)  Misconduct  of  counsel. 

Objection  alone  insufficient.  —  A  judg- 
ment of  conviction  in  a  criminal  case  will 
not  be  reversed  because  of  alleged  improper 
statements  made  by  the  prosecuting  attorney 
in  his  opening  address  to  the  jury,  where  the 
record  fails  to  show  any  request  by  the  de- 
fendant's counsel  that  the  jury  should  be  in- 
structed to  disregard  the  statements  in  ques- 
tion. A  mere  objection  to  such  statements, 
interposed  by  the  defendant's  counsel  and  sus- 
tained by  the  trial  court,  presents  nothing 
for  review  by  the  appellate  court.  Skaggs  v. 
State  (Ark.),  16-622. 

Exception  essential.  —  A  reviewing  court 
will  not  consider  assignments  of  error  based 
on  the  misconduct  of  a  trial  court  and  of 
counsel  for  the  prosecution  in  a  criminal  case, 
where  the  record  fails  to  show  that  the  de- 
fendant excepted  to  the  objectionable  conduct. 
Miller  v.  Oklahoma   (U.  S.),  9-389. 

Objection,  ruling,  and  exception 
essential.  —  Where  it  is  claimed  that  an  at- 
torney is  guilty  of  misconSuct  in  arguing  a 
case  to  a  jury,  and  it  is  desired  to  raise  a 
question  on  that  point  for  decision  in  the 
supreme  court,  it  is  necessary  that  objection 
should  be  made  to  the  trial  court  at  the  time, 
and  an  adverse  ruling  had  thereon,  and  an 
exception  thereto,  and  that  the  same  should 
be  made  a  part  of  the  record  by  a  proper  bill 
of  exceptions.  Hamblin  v.  State  (Neb.),  16- 
569. 

Failure  to  abject  as  iraiver.  —  Failure 
to  object  to  improper  remarks  of  counsel  at 
the  time  they  are  made  is  a  waiver  of  the 
objection.     People  i'.  Giddings,  18  Mich.  844. 

Failure  to  request  special  instruc- 
tion after  reprimand  by  court  as 
mraiver.  —  Where,  in  the  trial  of  a  case, 
counsel  of  the  respective  parties  engage  in 
an  altercation  in  the  presence  of  the  jury 
and  are  properly  reprimanded  by  the  court, 
and  no  request  for  a  special  instruction  on 
the  subject  is  requested,  no  error  can  be 
predicated  thereon.  Evers  v.  State  (Neb.), 
19-96. 

(4)  Misconduct  of  jurors. 

Failure  to  object  to  misconduct  until 
motion  for  new  trial  as  xraiveT,  —  The 

fact  that  the  jury  in  a  criminal  action  were 
allowed  to  take  to  the  jury  room  the  indict- 
ment bearing  an  indorsement  showing  that 
the  defendant,  on  a  former  trial,  had  been 
convicted  on  one  of  the  counts,  to  which  no 
objection  was  taken  until  a  motion  was  made 
for  a  new  trial,  is  not  a  sufficient  ground  for 
the  exercise  of  the  power  to  review  an  error 
not  properly  reserved.  Holmgren  v.  United 
State   (U.  S.),  191-778. 

RevieTV  of  refusal  of  new  trial  for 
prejudice  of  juror.  —  The  refusal  of  the 
trial  court,  on  conflicting  evidence  to  set 
aside  a  conviction  on  the  ground  that  a  juror 
had  prejudged  the  case  is  not  reviewable  on 
appeal.    Ausmus  v.  People  (Colo.),  19-491. 


b.  Review. 
(1)   In  general. 

See  also  Appeal  and  Erkor,  2  b,  4  g. 
Presumptions    on    appeal,    see    Appeal    and 
Errob,  14  i. 

Sufficiency  of  complaint.  —  A  com- 
plaint in  a  court  of  the  Philippine  Islands 
charging  an  oflFense  against  "  the  United 
States  government  of  the  Philippine  Islands," 
though  technically  inexact,  is  only  "  a  defect 
in  matter  of  form  .  .  .  which  does  not  tend  to 
prejudice  a  substantial  right  of  the  defendant 
upon  the  merits"  (Pen.  Code,  P.  I.,  §  10), 
and  therefore  not  a  ground  for  reversing  a 
judgment  of  conviction.  Weems  v.  United 
States   (U.  S.),  19-705. 

Commitment  of  witness  for  perjury 
in  presence  of  jury  as  reversible  error. 
—  The  commitment  of  a  witness  for  perjury 
during  the  trial  and  in  the  presence  of  the 
jury  is  prejudical  error  as  regards  the  party 
who  put  the  witness  on  the  stand.  State  v. 
Swink    (N.   C),   19-422. 

Taking  prisoner  to  office  of  prosecut- 
ing attorney  as  reversible  error.  — 
That  an  accused  person  was  brought  from 
the  place  of  his  arrest  to  the  prosecuting  at- 
torney's office  is  not  ground  for  reversal 
where  it  does  not  appear  that  any  injury  re- 
sulted therefrom.  State  v.  Tharanot  (Mo.), 
20-1122. 

Comments  by  court  regarding  argu- 
ment.—The  remarks  of  the  court  in  regard 
to  an  argument  of  counsel  held  not  to  be 
prejudicial,  and  not  having  been  objected  to, 
not  to  be  considered  on  appeal.  State  v.  Tully 
(Mont),  3-824. 

Harmless  error  in  ansiver  of  court  to 
question  of  juror.  —  An  answer  by  the 
court,  though  incorrect,  to  an  abstract  ques- 
tion propounded  by  a  juror,  there  being  no 
testimony  in  the  case  to  support  the  theory 
suggested  by  the  question,  is  not  reversible 
error.     People  v.  Kriesel    (Mich.),  4-5. 

Harmless  error  in  sentence.  —  It  is 
harmless  error  to  sentence  a  defendant  to  a 
definite  term  of  imprisonment,  though  the 
statute  (Code,  la.  Supp.  1907,  §  5718-al3)  ; 
provides  that  the  court  shall  not  fix  the  limit 
or  duration  of  the  imprisonment,  but  that  the 
term  shall  not  exceed  the  maximum  term  pro- 
vided for  the  crime  of  which  the  prisoner  is 
convicted,  where  the  sentence  imposed  is  for 
a  shorter  term  than  the  maximum  prescribed 
by  law.    State  v.  Perkins  (Iowa),  20-1217. 

(2)  Matters  relating  to  evidence. 
ConoInsiTeness  of  finding  of  jury.  — 

A  finding  by  the  jury  on  conflicting  evidence 
on  an  issue  of  fact  in  a  criminal  case  is  con- 
clusive in  an  appellate  court.  Morse  w  U  S 
(U.  S.),  20-938. 

When  error  in  excluding  evidence  is 
Harmless.  —  Error  in  excluding  evidence  in 
a  criminal  case  is  not  prejudicial  where  the 
point  is  fully  covered  by  other  evidence  in 
the  ease.   State  v.  Driggers  (S.  C),  19-1166 
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When  ezclnsion  of  evidence  Is  re- 
versilile  error.  —  Where  the  facts  of  the 
case  are  such  that  the  appellate  court  cannot 
say  that,  if  such  evidence  had  been  admitted, 
the  jury  would  have  retvirned  the  same  ver- 
dict, the  exclusion  of  such  evidence  will  be 
held  to  be  reversible  error.  Gambrell  v.  State 
(Miss.),  16-147. 

When  error  in  admitting  is  harm- 
less. —  In  a  criminal  prosecution,  error  in 
admitting  hearsay  evidence  against  the  de- 
fendant and  in  refusing  to  strike  it  out  is 
fully  cured,  where  the  court  not  only  strikes 
the  whole  of  the  evidence  out  a  few  moments 
later  and  admonishes  the  jury  not  to  con- 
sider it,  but  also  gives  an  instruction  calling 
the  attention  of  the  jury  specifteally  to  the 
fact  that  certain  testimony  has  been  stricken 
out,  and  directing  them  to  bear  this  in  mind 
constantly  during  their  deliberations  and  not 
to  make  use  of  the  evidence  in  making  up 
their  verdict.  State  v.  Fuller  (Mont.),  9- 
648. 

(3)  Misconduct  of  counsel. 

Improper  remarks  permitted  by 
court.  —  Remarks  of  counsel  in  the  argu- 
ment of  a  criminal  prosecution  outside  of  the 
evidence  and  the  reasonable  bounds  of  argu- 
ment, having  no  relation  to  the  issues  in  the 
ease  and  intended  or  calculated  to  excite  the 
passions  and  influence  the  minds  of  the  jury 
against  the  defendant,  should  be  properly 
checked  and  prohibited  by  the  trial  court, 
and  where  such  remarks  are  objected  to  by 
the  defendant  and  the  trial  court  overrules 
such  objection  and  refuses  to  interfere,  an  ex- 
ception to  such  ruling  will  be  well  assigned, 
and  will  be  sufficient  ground  for  the  reversal 
of  the  judgment.  Clinton  v.  State  (Fla.),  12- 
150. 

Under  the  North  Carolina  statute  which 
provides  that  the  husband  or  wife  of  the 
defendant  in  a  criminal  case  shall  be  a  com- 
petent witness  for  the  defendant,  but  that 
"  the  failure  of  such  witness  to  be  examined 
shall  not  be  used  to  the  prejudice  of  the  de- 
fense," it  is  improper  for  the  prosecuting  at- 
torney, on  the  trial  of  a  criminal  case,  to  call 
the  wife  of  the  defendant,  who  is  present 
under  subpoena,  and  tender  her  to  the  de- 
fendant as  a  witness,  and  to  comment,  in  his 
argument  to  the  jury,  on  the  defendant's 
failure  to  corroborate  his  own  testimony  by 
his  wife.  Where  such  course  is  pursued  by 
the  prosecuting  attorney,  it  is  the  duty  of  the 
court  to  caution  the  jury  that  the  defendant's 
failure  to  use  his  wife  as  a  witness  cannot  be 
considered  by  them,  and  a  failure  by  the  court 
to  do  so  constitutes  reversible  error.  State  v. 
Cox  (N.  Car.),  17-421. 

It  is  error  sufficient  to  reverse  a  judgment 
in  a  criminal  case  for  the  trial  court  to  suffer 
counsel  for  the  state,  against  proper  objec- 
tions of  defendant,  to  state  in  his  argument 
to  the  jury  facts  pertinent  to  the  issue  and 
not  in  evidence,  or  to  comment  upon  facts 
calculated  to  prejudice  the  defendant  which 
have  no  bearing  whatever  upon  the  issues, 
and  evidence  of  which  would  have  been  ex- 
cluded, if  offered,  or  to  assume  such  facts  to 


be  in  ,  the  case  when  they  are  not.  Clinton 
V.  State  (Fla.),  12-150. 

It  is  reversible  error  for  the  court  in  a 
criminal  case  to  allow  counsel  for  the  prose- 
cution to  oamment  on  the  defendant's  failure 
to  orfer  evidence  of  good  character.  Turner  v. 
State  (Miss.),  19-407. 

Improper  remark  -nrithdrawn.  —  A 
conviction  for  murder  will  not  be  reversed 
for  an  improper  remark  made  by  the  district 
attorney  in  summing  up,  where  the  trial 
court  directed  him  to  confine  himself  to  a 
proper  argument,  whereupon  he  withdrew  the 
remark  jtnd  apologized  foi-  having  made  it, 
notwithstanding  the  fact  that  the  court  char- 
acterized as  "  frivolous  "  an  exception  taken 
by  the  defendant  after  the  withdrawal  of  the 
remark.  Sawyer  v.  United  States  ( U.  S. ) ,  6- 
269. 

Charge  of  conrt  as  cnring  miscon- 
duct in  argument.  —  The  conduct  of  a  fed- 
eral district  attorney  oii  a  trial  for  murder, 
in  fcharacterizing  as  confessions  certain  al- 
leged statements  of  the  prisoner  which  are 
excluded  because  they  were  not  freely  made, 
does  not  require  a  reversal  of  the  conviction, 
where  the  court  .tfeUs  the  jurors  that  they  are 
to  decide  the  ease  on  the  testimony  of  the 
witnesses  alid  not  on  what  counsel  may  say. 
Holt  V.  U.  S.   (U.  S.),  20-1138. 

Reversal  where  bearing  of  remark 
not  shown.  —  A  remark  by  the  district  at- 
torney in  his  argument  to  the  jury  that  the 
hahdcuffs  used  by  the  sheriff  in  arresting 
the  accused  were  "  not  larger  than  a  good 
many  things  that  .  .  .  [the  accused] 
carries  in  his  pocket"  will  not  be  considered 
prejudicial  error,  it  not  appearing  in  what 
connection  the  remark  was  made.  Stoddard 
y.  State  (Wis.),  13-12U. 

Necessity  of  shoTring  prejudice  by 
improper  remarks.  —  A  verdict  approved 
by  the  trial  judge  in  a  criminal  case  will 
not  be  disturbed  on  appeal  because  of  im- 
proper remarks  by  the  prosecuting  attorney 
where  there  is  nothing  to  show  that  the  jury 
were  influenced  by  the  remarks.  State  v. 
Hamilton   (La.),  18-981. 

A  conviction  in  a  criminal  case  will  not  be 
disturbed  on  appeal  because  of  improper  re- 
marks by  the  state's  attorney,  where  the  evi- 
dence was  ample  to  sustain  the  verdict,  and 
the  court  can  see  that  the  fetnarks  of  counsel 
could  not  necessarily  have  influenced  the  jury. 
State  V.  Pirkey  (S.  D.),  18-192. 

A  conviction  will  not  be  reversed  because 
of  improprieties  in  the  argument  of  the 
state's  attorney  unless  it  appears  that  the 
improper  remarks  contributed  to  produce 
the  verdict.  People  v.  McCann  (111.),  20- 
496. 

Comment  on  failure  of  accused  to 
testify  as  reversible  error.  —  Under  the 
Florida  statute,  the  state's  counsel  may  not 
cotimient  on  the  failure  of  the  accused  to 
testify  in  his  own  behalf,  and  each  comment 
constitutes  reversible  error  even  though  it  be 
made  in  disclaiming  the  intention  to  argue 
certain  conclusions  therefrom  and  not  in  urg- 
ing Such  argument.  Jackson  v.  State  (Fla.), 
3-164. 
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(-1)    Matters  relating  to  instructions. 

Refusal  o{  proper  instructions.  —  It 

is  error,  in  a  criminal  prosecution,  to  refuse 
to  give  instructions  correct  in  form  and  ap- 
plying abstract  legal  principles  to  the  de- 
fendant' theory  of  the  case  as  supporte3  by 
the  evidence.  State  r.  Hennessy  (Nev.),  13- 
ai22. 

Refusal  of  Instruotions  already  giyen. 
—  The  refusal  of  tlie  trial  court  to  give  re- 
quested instructions  as  to  the  presumption  of 
innocence  and  as  to  reasonable  doubt  is  not 
error,  where  the  jury  are  otherwise  fully  and 
correctly  instructed  ou  these  matters.  Holt 
V.  V.  S.   (U.  S.),  20-1138. 

Error  in  instructing  as  to  one  count 
as  harmless  where  other  counts  sus- 
tain judgment.  —  An  error  in  an  instruc- 
tion applying  to  certain  counts  only  of  an 
indictment  does  not  warrant  a  reversal, 
where  there  is  a  verdict  of  guilty  also  on 
other  counts  not  affected  by  such  instruction, 
which  are  sufficient  to  support  the  judgment. 
Morse  v.  U.  S.   (U.  8.),  20-B38 

Curing  error  in  giving  erroneous  in- 
struction. — •  An  error  in  giving  of  an  in- 
struction imposing  upon  the  defendant  in  a 
criminal  prosecution  the  burden  of  estab- 
lishing an  alibi  '*  by  a  preponderance  of  evi- 
dence, that  is  by  the  greater  and  superior 
evidence "  js  not  cured  by  a  subsequent  in- 
struction which  repeats  the  objectionable  mat- 
ter but  couples  with  it  the  statement  that  if 
the  jury  "  have  any  reasonable  doubt  as  to 
whether  the  defendant  was  at  some  other 
place  when  the  crime  was  committed,  they 
should  give  the  defendant  the  benefit  of  that 
doubt."  Glover  v.  United  States  (U.  S.),  8- 
1184. 

(5)  Absence  of  judge  during  trial. 

As  reversiljle  error.  —  The  absence  of 
the  judge  from  the  court  room  so  as  to  be 
unable  to  pass  upon  objections  by  the  de- 
fendant to  the  argument  of  the  district  attor- 
ney before  the  jury  is  reversible  error.  Gtraves 
V.  People   (Colo.),  2-6. 

To  authorize  the  reversal  of  a  judgment  of 
conviction  in  a  criminal  case  because  of  the 
temporary  absence  of  the  trial  judge  from 
the  court  room  during  the  trial,  the  reqord 
must  show  affirmatively  that  the  absence  \y8S 
of  such  a  character  as  to  cause  the  judge  to 
lose  conti'ol  of  the  proceedings  of  the  trial. 
A  reversal  will  not  be  granted  for  that  cause 
where  the  record  shows  that  the  judge,  dur- 
ing his  absence  of  about  fifteen  minutes  to 
answer  a  telephone  call,  was  in  touch  with 
what  was  going  on  in  the  court  room  to  the 
extent  that  he  could  hear  the  voice  of  counsel 
and  note  any  interruption  of  the  latter's 
speech  or  any  unusual  occurrence  in  the 
course  of  it,  and  was  looking  through  a  win- 
dow which  enabled  him  to  note  wh^t  was 
going  on  in  the  court  room  although  the  dopr 
v/as  closed.  Cravens  v,  State  (Tex.),  I6r- 
907, 

A  judgment  of  conviction  in  a  criminal 
case  will  not  be  reversed  because  of  the  action 
of  the  judge  presiding  at  the  trial  in  leaving 


the  court  room  for  a  short  time  during  the 
argument  of  counsel  to  the  jury,  where  the 
record  fails  to  show  that  he  was  out  of  hear- 
ing of  the  proceedings  in  court  during  hjs 
absence  from  the  room.  The  test  in  determin- 
ing whether  the  absence  of  the  judge  from 
the  court  room  during  the  progress  of  the 
trial  calls  for  a  reversal  qf  the  judgment  is 
whether,  by  his  absence,  he  loses  control  of 
the  proceedings.  If  he  does,  even  for  a  brief 
period,  the  integrity  of  the  trial  is  destroyed; 
but  to  justify  a  reversal  on  that  ground  the 
fact  must  clearly  appear  from  the  record. 
Skaggs  V,  State  (Ark.),  16-622. 

c.  Disposition  of  case  on  appeal. 

Power  to  modify  sentence  in  general. 

—  In  North  Dakota,  where  a  sentence  pro- 
nounced by  the  district  court  is  excessive  in 
some  respects  but  not  void,  the  supreme  court 
may  modify  the  sentence  under  the  provis- 
ions of  the  statute.  State  v.  Wisnewski  (N. 
(Dak.),  3-907. 

Under  the  Missouri  statute  where  a  defend- 
ant convicted  of  burglary  and  larceny  under 
one  information,  and  sentenced  to  a  separate 
term  for  each  offense,  appeals,  and  the  appel- 
late court  decides  that  the  information  is 
good  as  to  the  charge  of  larceny,  but  fatally 
defective  as  to  the  charge  of  burglary,  it  may 
sentence  the  accused  for  the  term  imposed  for 
larceny,  without  reversing  the  judgment  and 
remanding  the  cause.  State  v.  Jjvmep  (Mo.), 
5-1007, 

Modification  of  sentence  under  stat- 
ute imposing  cruel  and  unusual  pun- 
ishment. .^  A  sentence  which  is  so  severe 
as  to  violate  such  prohibition  against  cruel 
and  unusual  punishment  cannot  be  modified 
on  appeal  so  as  to  remove  the  objection, 
where  the  statute  requires  the  full  penalty 
to  be  imposed  on  conviction,  In  such  case, 
the  vice  is  in  the  law,  and  not  in  the  sentence, 
and  therefore  no  punishment  at  all  can  be 
inflicted.  Weems  v.  United  States  (U,  S.), 
19-705. 

Remanding  case  for  resentence,  — 
Upon  the_  reversal  of  »  judgment  of  sentence 
in  a  criminal  case,  the  Kansas  supreme  court 
is  authorized  by  statute  to  remand  the  case 
with  instructions  to  the  court  below  to  set 
aside  the  erroneous  sentence  and  resentence 
the  appellant.  State  v.  Tyree  (Kan.),  3- 
1020. 

10.  Limitation  of  Prosecutions. 
See   Conspiracy,    1    b;    Embezzlement,    1; 

Indictments   and  Informations,  4. 
Prosecution  barred  by  limitation  as  ground 

for  habeas  corpus,  see  Habeas  Corptjs, 

2. 

In  ca$e  of  absence  from  jurisdi^tipn. 

—  The  statute  of  limitations  as  to  criminal 
prosecutions  for  offenses  not  punishable  with 
death  contains  no  exceptions  on  account  of 
the  accused  concealing  or  absenting  himself 
from  the  state,  and  if  it  appears  from  the 
indictment  or  information  that  the  oflfense 
charged  was  committed  more  than  two  years 
prior  to  the  institution  of  the  proceedings,  a 
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motion  to  quash  should  be  sustained  in  the 
absence  of  a  showing  that  the  prosecution 
was  based  on  one  instituted  before  the  ex- 
piration of  the  statutory  limitation.  Rouse 
V.  State   (Fla.),  1-317. 


CKIMINATION. 

Privilege  of  witnesses,  see  WITNESSES,  4  g. 
Self-crimination  by  compelling  accused  to  try 

on   garment,   see   Cbiminal   Law,   6   n 

(1). 
Using  shoes  of  accused  to  identify  tracks,  see 

Criminal  Law,  6  n   ( 1 ) . 


CRITICISM. 

Criticising  courts,  see  Contempt. 

Literary  criticism  as  libelous,  see  Libel  and 

Slandeb,  2  c. 
Eight  to  criticise  public  officers,  see  Privacy, 

Eight  of. 


CROPS. 

1.  Gbowing  Cbops  as  Realtt  OB  Per- 

sonalty. 

2.  Moetgage  of  Cbops. 

3.  Landlord  and  Tenant. 

4.  Life  Tenant  and  Ebmaindeeman. 

5.  Vendoe  and  Vendee  op  Land. 

6.  Measure  of  Damages  foe  Injtjby  to 

Cbops. 

7.  Levy  of  Execution  Upon  Crops. 

Accepting  crops  as  creating  relation  of  ten- 
ancy, see  Landlord  and  Tenant,  1. 

Injury  to  crops  by  breach  of  irrigation  con- 
tract, see  Ibeiqation. 

Liability  for  injury  to  crops  as  affected  by 
sufficiency  of  inclosure,  see  Fences,  1  a. 

Eight  of  lessee  of  farm  to  remove  straw,  see 
Landloed  and  Tenant,  5  e. 

Eight  to  crops  on  land  held  by  entirety,  see 
Husband  and  Wife,  9  b. 

1.  Growing  Crops  as  Realty  oe  Pee- 
sonaltt. 

Crops  planted  pending  foreolosnre 
snit.  —  Crops  planted  by  the  tenant  of  a 
mortgagor,  who  rents  and  plants  the  mort- 
gaged land  after  the  commencement  of  an 
action  for  foreclosure  and  the  filing  of  a  Us 
pendens,  pass  to  the  purchaser  at  the  fore- 
closure sale.  Tittle  v.  Kennedy  (S.  Car.),  4- 
68. 

Crops  as  subjects  of  replevin.  — 
Growing  strawberry  plants  which  have  been 
sold  under  a  parol  contract  may  be  replevied 
by  the  buyer,  as  they  are  the  fruits  of  in- 
dustry and  must  be  treated  as  personal  prop- 
erty.   Cannon  v.  Matthews  (Ark.),  5-478. 

Devise  of  land  from  \irbich  crops  are 
not  severed.  —  Until  a  crop  is  severed  from 
the  land  on  which  it  is  grown,  it  is  such  a 


part  of  the  real  estate  as  will  pass  by  a  con- 
veyance or  by  a  devise  of  the  land,  unless 
reservation  thereof  is  made  in  the  deed,  or 
there  is  evidence  contained  in  the  will  of  the 
testator  that  the  devise  of  the  land  was 
not  intended  to  include  the  crop.  As  regards 
this  rule  it  is  immaterial  whether  the  crop 
is  matured  or  not,  so  long  as  it  is  not  severed 
from  the  land.  In  re  imdersen  (Neb.),  17- 
941. 

2.  Moetgage  of  Crops. 

Specific  performance  of  agreement  to 
mortgage. —  An  agreement  to  execute,  after 
they  are  growing,  a  mortgage  upon  crops, 
may  be  enforced  specifically  in  equity  if  suf- 
ficiently definite  in  its  terms  and  clearly  es- 
tablished, and  the  situation  of  the  parties 
and  property  is  such  that  justice  and  equity 
call  for  such  a  remedy.  It  is  no  objection  to 
such  an  agreement  that  the  crops  referred  to 
were  not  in  being  when  it  was  made.  Sporer 
V.  McDermott  (Neb.),  5-396. 

3.  Landlord  and  Tenant. 

Crops  maturing  after  termination  of 
lease.  —  The  general  rule  is  that  where  farm 
land  is  rented  for  a  time  certain,  the  tenant 
is  not  entitled  to  the  outgoing  crops  which 
mature  after  the  termination  of  the  lease, 
unless  he  is  given  the  right  thereto  by  the 
custom  of  the  country  or  by  an  express  agree- 
ment with  his  landlord.  Carmine  v.  Bowen 
(Md.),  9-1135. 

Though  the  general  rule  is  that  the  tenant 
of  farm  land  rented  for  a  time  certain  is 
not  entitled  to  the  outgoing  crops  which  ma- 
ture after  the  termination  of  his  lease,  where 
there  is  no  express  agreement  and  no  custom 
reserving  that  right  to  him,  there  may  never- 
theless be  other  circumstances  that  in  a  court 
of  equity  will  estop  the  landlord  to  claim  the 
crops.     Carmine  v.  Bowen   (Md.),  9-1135. 

The  provision  in  a  lease  of  farm  land  for 
a  time  certain  that  the  tenant  "  agrees  to 
farm  the  fields  in  rotation  in  a  proper  man- 
ner "  does  not  amount  to  an  express  agree- 
ment on  the  part  of  the  landlord  that  the 
tenant  shall  be  entitled  to  enter  upon  the 
premises  and  harvest  and  remove  the  crops 
after  the  expiration  of  the  tenancy.  Carmine 
V.  Bowen  (Md.),  9-1135. 

Estoppel  to  deny  rigbt  of  tenant  to 
remove.  —  Where  the  landlord  in  a  lease  of 
farm  land  for  a  time  certain  has  estopped 
himself  to  deny  the  right  of  the  tenant  to 
remove  the  outgoing  crop  which  has  matured 
since  the  termination  of  the  lease,  a  court  of 
equity  has  jurisdiction  to  grant  an  injunction 
protecting  the  tenant's  equitable  interest  in 
the  crop.    Carmine  v.  Bowen  ( Md. ) ,  9-1 135. 

Evidence  reviewed,  in  an  action  for  an  in- 
junction, and  held  sufficient  to  show  that  the 
landlord  in  a  lease  of  farm  land  for  a  time 
certain  is  estopped  to  deny  the  right  of  the 
tenant  to  remove  the  outgoing  crop  which  has 
matured  since  the  termination  of  the  lease. 
Carmine  V.  Bowen  (Md.),  9-1135. 

Estate  forfeited  by  act  of  tenant.  — 
Where  the  estate  of  a  tenant  or  occupant  of 
land  is  forfeited  or  terminated  by  some  act  of 
bis,  and  the  landlord  or  owner  re-enters,  the 
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tenant  or  occupniit  is  not  entitled  to  the  crops 
growing  on  the  land  at  the  time  of  the  re- 
entry, such  crops  passing  to  the  landlord  or 
owner  with  the  title  to  the  land.  Meyer  V. 
Roberts  (Ore.),  15-1031. 

The  rule  that  an  owner  of  land  is  not  en- 
titled to  annual  crops  grown  and  severed  by 
an  occupant  thereof,  does  not  apply  where  an 
occupant  harvests  the  crop  by  securing  and 
maintaining  possession  by  means  of  an  in- 
junction wrongfully  issued  after  the  land- 
lord has  lawfully  re-entered  for  condition 
broken.  This  is  especially  true  where  such 
occupant  has,  except  by  virtue  of  such  in- 
junction, never  been  in  the  exclusive  posses- 
sion of  the  premises,  his  possession  while 
cultivating  the  crop  having  been  at  most  joint 
with  that  of  the  landlord.  Myer  v.  Roberts 
(Ore.),  15-1031. 

4.  Life  Tenant  and  Remaindeeman. 

Crops  growing  at  death  of  life 
tenant.  —  Annual  crops  growing  upon  land 
held  as  a  life  estate  by  one  having  power  to 
appoint  the  fee  in  the  land  by  will,  pass  upon 
the  death  of  the  life  tenant  to  his  personal 
representative,  and  not  to  those  in  whom  the 
fee  in  the  land  is  appointed.  Keays  v.  Blinn 
(111.),  14-37. 

5.  Vendob  and  Vendee  op  Land. 

Parol  reserration  by  vendor.  —  M.  and 

another  conveyed  by  warranty  deed  to  G.  a 
certain  tract  of  land,  for  a  consideration  re- 
cited in  the  deed  of  $2,900,  at  said  time  there 
being  standing  upon  said  land  a  matured 
crop  of  corn;  it  being  agreed  by  parol  that  the 
grantors  should  gather  and  remove  from  said 
premises  said  corn  as  a  part  of  the  considera- 
tion of  said  conveyance.  The  grantee  after- 
wards claimed  said  crop  by  virtue  of  said  deed, 
there  being  no  reservation  of  said  crop  in 
the  face  thereof.  Held  that  it  might  be 
shown  by  parol  that  said  corn  was  reserved 
by  the  grantors  as  a  part  of  the  considera- 
tion for  said  conveyance.  Grabow  v.  Mc- 
Cracken   (Okla.),  18-503. 

6.  Measube    op    Damages    foe    Injuet    to 
Ceops. 

Value  at  time  and  place  of  destruc- 
tion. —  The  correct  measure  of  damages  for 
the  destruction  of  a  growing  crop  is  the  value 
of  the  crop  at  the  time  and  place  of  destruc- 
tion; and  this  value  is  to  be  estimated  by 
taking  the  probable  market  value  of  the  ma- 
tured crop,  less  the  cost  of  producing  and 
marketing  it.  Teller  v.  Bay,  etc.,  Dredging 
Co.   (Cal.),  12-779. 

The  true  measure  of  compensation  for  the 
destruction  of  growing  crops  is  their  value  in 
the  condition  they  were  in  at  the  time  of  the 
destruction  and  not  the  market  value  at  the 
time  of  maturity  or  during  the  market  season. 
Lester  v.  Highland  Boy  Gold  Min.  Co.  (Utah), 
1-761. 

7.  Levy  op  Execution  Upon  Crops. 

What  oonstitntes  a  sufficient  levy.  ^ 

In  levying  an  execution  upon  a  field  of  stand- 


ing corn  the  officer  need  take  only  such  pos- 
session as  the  nature  of  the  property  permits. 
He  need  not  do  anything  which,  but  for  the 
writ,  would  make  him  a  trespasser.  It  is 
sufficient  if  he  goes  to  the  premises,  and  does 
thereon  some  open  and  unequivocal  act  which, 
as  nearly  as  practicable,  amounts  to  a  seizure, 
and  indorses  the  levy  on  the  writ.  National 
Bank  of  Holton  V.  Duff  (Kan.),  15-882. 

Where  it  appears  that  an  officer,  who  exe- 
cuted a  writ  of  replevin  issued  against  the 
property  of  a  husband  and  wife,  went  to  the 
neighborhood  of  a  field  of  corn  owned  by  the 
husband,  who  was  away  at  the  time,  and  read 
the  writ  to  the  wife  telling  her  that  he  in- 
tended to  take  the  corn,  and  thereupon  went 
to  the  cornfield,  accompanied  by  a  witness,  and 
posted  at  a  corner  of  the  field  a  notice  that 
the  corn  had  been  taken  on  execution  and 
was  in  his  possession,  and  duly  indorsed  the 
levy  on  the  writ,  the  levy  is  sufficient.  Na- 
tional Bank  of  Holton  v.  Duff  (Kan.),  15- 
882. 

It  is  not  essential  to  the  validity  of  such 
a  levy  that  the  officer  should  station  and 
keep  guard  over  the  field.  National  Bank  of 
Holton  V.  Duff  (Kan.),  15-882. 


CROSS-BILIiS. 

See  Equity,  3;  Pleading,  4. 

Necessity  to  give  defendant  affirmative  relief 

in   suit   for   accounting,   see   Accounts 

and  Accounting. 


CROSS-EXAMINATION. 

See  Ceiminal  Law,   6  m    (8);    Witnesses, 

4  b. 
Expert  witnesses,  see  Evidence,  8  b  ( 2 ) . 
Right  to  cross-examine  witnesses  in  criminal 

cases,  see 'Ceiminal  Law,  6  c  (7). 


CROSSINGS. 

Blow-post  law  limited  to  grade  crossings,  see 
Railroads,  3  b. 

Compensation  for  laying  railroad  track  over 
right  of  way  of  another  company,  see 
Eminent  Domain,  7  c  (5). 

Condemnation  of  railroad  right  of  way  across 
tracks  of  another  company,  see  Rail- 
roads, 2  c  (1). 

Injuries  to  persons  at  crossings,  see  Rail- 
roads, 8  b;  Steeet  Railways,  8. 

Liability  of  railroads  for  injuries  at  cross- 
ings, see  Raileoads. 

Location  of  railroad  tracks  across  tracks  of 
other  companies,  see  Raileoads,  2  a. 

Statutory  requirement  of  safety  devices  at 
railroad  crossings,  see  Raileoads,  3  a 
(2). 

Warnings  of  approach  of  trains,  see  Rail- 
roads, 8  b  (3). 


CROWD. 

Injuries  caused  by  crowd  in  department  store, 
see  Negligence,  2. 
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CROWDING  STREET  CARS. 

Constitutionality    of    statutory    prohibition, 
see  Cabbiebs,  2  a. 


CRVTSL     AND     UNUSITAIi     PUNISH- 
MENT. 

See  CoNSTiTUTiOJsrAi.  Law,  1 ;  Cbiminal  Law, 

7. 

CRUELTY. 

Cruelty  to  animals,  see  Animals,  3  c  (5). 
Cruelty  to  children,  See  Pabent  and  Chii.d, 

2  a. 
Ground  for  divorce,  see  Divoece,  2  b. 


OUI-TIVATION, 

Beducing  wild  land  to  cultivation  as  improve- 
ment, see  Improvements. 


CULVERTS. 

Liability  for  obstructing  stream,  see  Waters 

AND   WaTBKCOURSBSj   3   b    H) , 

Overflow    caused    by    defective    culverts,    see 
Eaipeoads,  7  e. 


CUMXTLATITE   DIVIDENDS. 

See  CoBPORATioNS,  9. 

CUMULATIVE  PUNISHMENT. 

See  Criminal  Law,  7. 

Penalty  for  second  conviction,  see  Criminal 
Law,  2  b. 

CUMULATIVE  REMEDY. 

E§ect  of  statute  prescribing  punishment  for 
common-law  offense,  see  Criminal  Law, 
2  b. 

CURATIVE  ACTS. 

See  Statutes,  2. 

CURTESY. 

1.  Nature  of  Estate. 

2.  Who  May  Take  by  Cubtest. 

3.  Estates  to  Which  Incident. 

4.  Effect   op   Divorce   from   Bkdi  and 

Board. 

Bar  by  ante-nuptial  agreement,  see  Husband 

and  Wife,  2  a. 
Effect  of  deed  from  tenant  by  curtesy,  see 

Adverse  Possession. 


1.  Nature  op  Estate. 

Estate  by  descent  or  purchase.  —  A 

tenancy  by  the  curtesy  is  more  in  tlje  nature 
of  an  estate  by  descent  than  by  purchase. 
Cooke  V.  Doron   (Pa.),  7-502. 

As  subject  of  enjoyment  and  posses* 
sion.  —  As  used  in  the  statute  relating  ^q 
real  property,  the  primary  significance  of  the 
word  "  bold "  is  to  enjoy  and  possess,  and 
ai)  estate  by  the  curtesy  can  be  enjoyed  and 
possessed  by  the  tenant.  Cooke  v.  Doron 
(Pa.),  7-502. 

2.  Who  May  Take  by  Curtesy. 

Aliens.  — •  Under  the  Pennsylvania  stat- 
utes, an  alien  is  entitled  as  a  tenant  by  the 
curtesy  to  the  enjoyment  of  the  real  property 
of  which  his  wife  died  possessed.  Cooke  ft. 
Doron   (Pa.),  7-502. 

3.  Estates  to  Which  Incident. 

Lands    subject   to   life   estate.  --  An 

estate  by  the  curtesy  does  not  attach  tq  land 
in  which  the  wife  had  ojily  a  remainder  sub- 
ject to  a  life  estate  in  another,  where  she  was 
never  in  actual  possession  of  the  property  and 
died  before  the  termination  of  the  life  estate, 
Collins  V.  Russell  (N.  Y.),  6-92. 

Lands  beld  under  contract  of  pur- 
chase. —  Under  the  Nebraska  statute  creat- 
ing an  estate  hy  the  curtesy  in  any  "estate 
of  inheritance  "  of  which  a  wife  is  "  Seized," 
a  husband  is  not  entitled  to  an  estate  by  the 
curtesy  in  lands  of  his  deceased  wife  held  by 
her  under  a  contract  of  purchase.  The  estate 
of  the  wife  to  which  the  estate  of  curtesy 
may  attach  must  be  at  least  a  freehold. 
Grandjean  v.  Beyl   (Neb.),  15-577. 

Equitable  separate  estate  of  x^fe.  ^ 
A  husband  is  entitled  to  curtesy  in  the  equit- 
able separate  estate  of  his  wife.  Such  estate 
by  the  curtesy  is  not  impaired  by  the  Mis- 
souri Married  Woman's  Statute  which  merely 
takes  away  the  husband's  comnion-law  rigtt 
to  the  possession  and  usufruct  of  the  land 
during  the  wife's  lifetime.  Donovan  v.  Grif- 
fith (Mo.),  15-734. 

Lands  acquired  after  death  of  issue. 
—  A  husband  is  entitled  to  an  estate  by  the 
curtesy  in  his  wife's  lands  even  though  sUeh 
lands  are  acquired  after  the  death  of  the 
issue  of  the  marriage.  Donovan  v.  Griffith 
(Mo.),  15-724. 

4.  Effect  of  Divorce  from  Bed  and  Board. 

In  general.  —  A  decree  from  bed  and 
board,  with  perpetual  separation,  in  the 
terms  provided  by  section  13,  chapter  64  of 
the  West  Virginia  Code,  does  iiot  b»r  the 
curtesy  of  the  husband,  against  whoin  such 
decree  is  pronounced,  in  Jandg  belppging  to 
the  wife  at  the  time  of  the  decree;  bui  upon 
lands  thereafter  acquired  by  her  it  operates 
like  an  absolute  divorce,  barring,  as  to  ?uch 
property,  any  claim  to  curtesy.  Hartigan  v. 
Havtigan   ( W.  Va.),  17-728. 

Special  provision  in  decree. —  QufUtre: 
May  nqt  the  court  by  virtue  of  section  11, 
chapter  64,  of  the  Code,  in  granting  such  a 
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divorce,  bar,  by  a  special  order  in  the  decree, 
the  right  of  curtesy  or  dower  in  the  existing 
real  estate  of  the  parties,  or  either  of  themt 
Hartigan  v.  Hartigan  (W.  Va.),  17-728. 

Meaning  of  word  "  interest "  in  de- 
cree. —  Within  the  meaning  of  the  word 
"  interest "  there  is  usually  embraced  a,  mere 
contingent  or  inchoate  interest.  As  used  in 
a  divorce  decree,  with  reference  to  the  rights 
of  the  parties  in  real  property,  the  word  em- 
braces the  husband's  right  of  curtesy.  Harti- 
gan V.  Hartigan  (W.  Va.),  17-728. 

CUSTODIA  LEGIS. 

See  Attachment,  4;  Executions,  5  d;  Re- 
plevin, 1. 


CUSTODY. 

Attachment  of  property  in  custody  of  bank- 
ruptcy court,  see  Attachment,  4. 

Custody  of  children  after  divorce,  see  Di- 
vorce, 7. 

Custody  of  jurors,  see  Juet,  7. 

Exemption  of  property  in  custody  of  law, 
see  Executions,  5  d. 

Habeas  corpus  to  obtain  custody  of  children, 
see  Habeas  Cobpus,  2,  6  b. 

Parent's  right  to  custody  of  children,  see 
Pabent  and  Child,  1  b. 

Property  in  custody  of  federal  officer,  se^ 
Replevin,  1. 

CUSTOMS. 

See  Usages  and  Customs. 

CUSTOMS   DUTIES. 

See  Revenue  Laws. 

CT  FBES  DOCTRINE. 

See  Chabities,  3. 

DAMAGES. 

1.  Actions,  638. 

2.  Nominal  Damages,  638. 

3.  Uncebtain  ob  Remote  Damages,  639. 

4.  Exemplabt  Damages,  639. 

5.  Mitigation  op  Damages,  640. 

6.  Damages  Acceuing  Pending  Action, 

640. 

7.  Intebest,  640. 

8.  Duty   of   Injuebd   Pabty   to   Mini- 

mize Damages,  640. 

9.  Measure  and  Elements  op  Recoveby, 

640. 

a.  In  general,  640. 

b.  In  actions  for  breach  of  contract, 

640. 

c.  In  actions   for  personal   injuries, 

641. 


d.  In   actions   for  injuries  to  prop- 

erty, 642. 

e.  In    actions    for    false    representa- 

tions, 643. 

10.  Pleading,  643. 

a.  SuiBcieney  of  complaint,  643. 

b.  Necessity  of  pleading  special  dam- 

ages, 643. 

c.  Matters  in  mitigation,  643. 

d.  Failure  to  deny  allegation  regard- 

ing damages,  644. 

11.  Evidence,  644. 

a.  Admissibility,  644. 

b.  Sufficiency,  644. 

12.  Instbuctions,  646. 

13.  Question  foe  Jury,  646. 

14.  Vebdict,  646. 

a.  In  general,  646. 

b.  In  action  against  joint  tortfeasors, 

646. 

c.  Inadequate  damages,  646. 

d.  Excessive  damages,  647. 

15.  Review  on  Appeal,  648. 

See  Assault  and  Battery,  2  f;  Bbeagh  of 
Promise  op  Marriage;  Death  by 
Wrongful  Act,  11;  Ejectment,  8; 
False  Imprisonment,  6;  Fires;  Fraud 
and  Deceit,  7;  Fobcible  Entry  and 
Detainee;  Libel  and  Slandeb,  4  h; 
Negligence;  Nuisances,  7;  Replevin, 
4;  Trespass,  2  e;  Trover  and  Conver- 
sion, 5  e. 

Award  of  damages  in  lieu  of  injunction,  see 
Injunctions,  3  e. 

Award  of  damages  in  lieu  of  specific  perform- 
ance, see  Specific  Performance,  3  c. 

Award  of  damages  in  suit  for  specific  per- 
formance, see  Specific  Performance,  4. 

Breach  of  agent's  warranty  of  authority,  see 
Agency,  3  c. 

Breach  of  contract  generally,  see  Contracts, 
7  h. 

Breach  of  contract  for  location  of  railroad 
station,  see  Railroads,  4  c. 

Breach  of  contract  of  sale  of  personalty,  see 
Sales,  5  d  (2). 

Breach  of  contract  of  sale  of  real  estate,  see 
Vendor  and  Pubchaseb,  3  1  (3). 

Breach  of  covenants,  see  Covenants,  6. 

Breach  of  injunction  bonds,  see  Injunctions, 
5  c  (4). 

Breach  of  irrigation  contract,  see  Irrigation. 

Breach  of  warranty,  see  Sales,  4  b. 

Changing  grade  of  street,  see  Streets  and 
Highways,  3  b. 

Collision  between  vessels,  see  Collision. 

Condemnation  proceedings,  see  Eminent  Do- 
main. 

Construction  of  contract  as  stipulating  for 
liquidated  damages  or  penalty,  see  Con- 
tracts, 3  e. 

Conversion  by  bailee,  see  Bailment,  3. 

Crittiinal  conversation,  see  Husband  and 
Wife,  7  d. 

Excessive  or  inadequate  damages  as  ground 
for  new  trial,  see  Nevc  Trial,  2  a 
(3). 

Expert  testimony  as  to  amount  of  damage  to 
property,  see  Evidence,  8  b  ( 3 ) . 
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Failure  of  landlord  to  put  tenant  in  pos- 
session, see  Landlobd  and  Tenant, 
5  d. 

Failure  to  remove  rock  thrown  on  land  by 
blasting,  see  Explosions  and  Explo- 
sives, 4. 

Infringement  of  copyright,  see  Copybight. 

Injury  by  animals,  see  Animals,  2  i. 

Injury  to  animals,  see  Animals,  3  b. 

Injury  to  crops,  see  Ceops,  6. 

Injury  to  land  in  construction  of  railroad,  see 
Railboads,  2  c  ( 1 ) . 

Jury  trial  in  actions  for  damages,  see  JUBY, 
I  e. 

Loss  of  goods  by  carrier,  see  Cabbiebs, 
4  j  (1)    (b). 

Malpractice    by    physician,    see    Physicians 

AND    SUBQEONS,   6    C. 

Mitigation  of  damages  for  alienating  wife's 
aflFections,  see  Husband  and  Wife,  6  e. 

Necessity  of  special  damage  to  constitute 
cause  of  action  for  libel,  see  Libel  and 
Slandeb,  1  c. 

Negligence  in  transmission  of  telegrams,  see 
Teleqbaphs  and  Telephones,  7. 

Personal  injuries  to  passenger,  see  Cabbiebs, 
6  1   (11). 

Pleading  damages  in  action  for  libel  or  slan- 
der, see  Libel  and  Slandeb,  4  e. 

Polluting,  diverting,  or  obstructing  streams, 
see  Waters  and  Watebcourses,  1, 
3  b  (7)    (b). 

Provision  for  liquidated  damages  as  affecting 
right  to  specific  performance,  see  Spe- 
ciric  Performance,  3  f  (15). 

Refusal  of  tenant  to  surrender  premises  at 
end  of  term,  see  Landlord  and  Ten- 
ant, 5  c. 

Removal  of  subjacent  support,  see  Adjoining 
Landowners. 

Review  of  measure  of  damages,  see  Appeal 
and  Erbob,  12  a. 

Right  of  husband  to  recover  exemplary  dam- 
ages for  insulting  language  and  conduct 
towards  wife,  see  Husband  and  Wife, 
3  a. 

Spite  fences,  see  Fences,  1  b. 

Unfair  competition,  see  Tbademaeks,  Tbade 
Names,  and  Unfair  Competition, 
3  0  (4). 

Wrongful  attachment,  see  Attachment,  7. 

Wrongful  discharge  of  seaman,  see  Seamen, 
3  b. 

Wrongful  discharge  of  servant,  see  Master 
AND  Servant,  1  e. 

Wrongful  ejection  of  passenger,  see  Carriers, 
6g  (5)    (d). 

Wrongful  expulsion  of  member  of  society,  see 
Societies  and  Unincorporated  Asso- 
ciations, 2. 

Wrongful  working  of  mines,  see  Mines  and 
Minerals,  8. 

1.  Actions. 

Injury  causing  loss  of  unborn  child. 

—  A  negligent  act  inflicting  bodily  injury  on 
a  pregnant  woman,  whereby  the  child  dies 
and  is  caused  to  be  prematurely  born,  gives 
the  woman  a  right  of  action  for  her  injury, 
including  the  mental  and  physicial  suffering 
epdured  &s  the  natural  and  pro^ima.te  result 


of  the  injury  to  her  person.  Big  Sandy,  etc., 
R.  Co.  V.  Blanckenship  (Ky.),  19-264. 

Plaintiff  injured  irhile  engaged  in 
unlawful  act.  —  The  fact  that  the  plaintiflf 
was  riding  in  a  race  on  which  money  had 
been  wagered,  even  if  in  violation  of  law, 
would  not  justify  the  defendants  in  injur- 
ing him,  when  such  injury  was  not  the  result 
of  an  eflfort  to  suppress  such  wrong  or  enforce 
the  law;  neither  would  it  deny  him  the  right 
to  recover  damages  sustained  by  him  in  a 
race,  caused  by  the  negligent  acts  of  the  de- 
fendant in  interfering  with  such  race.  Mc- 
C!ain  v.  Lewiston  Interstate  Fair,  etc.,  As- 
soc.  (Idaho),  20-60. 

Proximate  cause.  —  The  rule  of  law  re- 
quires that  the  damages  chargeable  to  a 
wrongdoer  must  be  shown  to  be  the  natural 
and  proximate  effect  of  his  delinquency.  The 
term  "  natural "  imports  that  they  are  such 
as  might  reasonably  have  been  foreseen  — 
such  as  occur  in  an  ordinary  state  of  things; 
the  term  "  proximate "  indicates  that  there 
must  be  no  other  culpable  and  efiScient  agency 
intervening  between  the  defendant's  derelic- 
tion and  the  loss.  Smith  v.  Public  Service 
Corporation  (N.  J.),  20-151. 

Foirer  of  court  to  compel  physical 
examination.  —  In  an  action  for  personal 
injuries  a  court  has  no  power  to  compel  the 
plaintiff  to  submit  to  a  physical  examination 
by  physicians  and  surgeons  appointed  by  the 
court.  May  v.  Northern  Pacific  R.  Co. 
(Mont.),  4-605. 

A  court  has  no  power  to  order  the  phy- 
sical examination  of  a  party  to  a  civil  action 
and  to  compel  such  party  to  submit  thereto. 
Austin,  etc.,  R.  Co.  v.  Chick  (Tex.),  1-261. 

In  an  action  for  damages  for  personal  in- 
juries the  trial  court  has  power  to  compel 
the  plaintiff  to  submit  to  a  physical  exami- 
nation by  reputable  physicians  selected  by 
the  defendant.  Johnston  v.  Southern  Pacific 
Co.   (Cal.),  11-841. 

In  federal  court.  —  Although  a  federal 
court,  sitting  in  a  state  which  has  no  statute 
authorizing  the  physical  examination  of  the 
plaintiff  in  a  personal  injury  case  before 
trial,  is  without  power  to  order  such  an  ex- 
amination, still,  where  the  plaintiff  in  such 
a  case  voluntarily  exhibits  his  injured  limb 
to  the  jury,  in  open  court,  for  the  purpose 
of  inspection,  it  is  the  duty  of  the  court, 
on  motion  of  the  defendant,  to  compel  him  to 
submit  the  injured  member  to  surgical  ex- 
amination, on  the  principle  that  where  object 
evidence  is  produced  it  is  subject  to  any  legit- 
imate examination  and  test  which  will  eluci- 
date the  matter  in  dispute,  and  the  denial  of 
a  motion  for  such  examination  constitutes 
reversible  error.  Chicago,  etc.,  R.  Co.  v. 
Kendall   (U.  S.),  16-560. 

2.  Nominal  Damages. 

Effect    of    failure    to    award.  —  Rule 

stated  as  to  the  effect  of  a  failure  to  award 
nominal  damages.  Blackburn  v.  Alabama 
Great  Southern  R.  Co.    (Ala.),  5-223. 

When  not  recoverable.  —  Where  the  sole 
object  of  an  action  is  the  recovery  of  dam- 
ages, a  failure  to  prove  substantia^  ^amag^s 
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is  a  failure  to  prove  the  aubatance  of  the 
issue,  and  entitles  the  defendant  to  a  judg- 
ment of  nonsuit  or  a  judgment  that  the 
plaintiff  take  nothing  by  his  action.  Wood- 
house  V.  Powles   (Wash.),  11-54. 

3.  Uncertain  or  Remote  Damages. 

Future   pain   and   suffering.  —   In   an 

action  to  recover  damages  for  personal  in- 
juries, it  is  erroneous  to  instruct  the  jury 
that  they  may  take  into  consideration  the 
physical  and  mental  pain  and  suffering  which 
the  plaintiff  "  is  liable  to  endure  in  future 
by  reason  of  his  injury,"  as  the  verdict  should 
include  only  such  damages  as  it  is  reasonably 
certain  ,will  of  necessity  result  in  future  from 
the  injury,  and  not  damages  that  may  result 
from  the  injury.  Green  v.  Catawba  Power 
Co.  (S.  Car.),  9-1050. 

Damages  too  remote.  —  A  husband  can- 
not recover  from  a  carrier  damages  for  men- 
tal anguish  suffered  by  him  in  consequence  of 
the  carrier's  failure  to  deliver  his  prospective 
T/ife's  trousseau  to  her  in  time  for  their  mar- 
riage, especially  where  the  carrier  did  not 
know  of  the  intended  marriage,  as  the  dam- 
ages are  too  remote.  Eller  v.  Carolina,  etc., 
K.  Co.   (N.  Car.),  6-46. 

Iioss  of  prospective  profits.  —  Damages 
may  be  recovered  for  loss  of  profits  caused  by 
a  breach  of  contract,  where  it  reasonably  ap- 
pears that  the  profits  would  have  been  made 
had  the  terms  of  the  contract  been  observed, 
and  that  their  loss  has  necessarily  followed 
the  breach,  provided  the  evidence  is  suflSciently 
certain  and  definite  to  warrant  the  jury  in 
estimating  the  extent  of  the  profits  lost.  Wil- 
son r.  Wernwag  (Pa.),  10-649. 

Where  commission  merchants  have  agreed 
to  sell  a  manufacturer's  goods  and  to  pay  him 
a  stipulated  percentage  upon  the  net  amount 
of  their  sales,  during  a  specified  period,  for 
and  in  consideration  of  a  guaranty  by  the 
manufacturer  against  all  losses  from  failures 
during  such  period,  and  before  the  expiration 
of  that  period  the  contract  is  broken  through 
the  merchant's  discontinuance  of  their  busi- 
ness, the  manufacturer  is  entitled  to  recover 
as  damages  the  stipulated  percentage  on  the 
net  sales  of  the  goods  which  would  have  been 
made  by  the  merchants  between  the  date  of 
the  breach  and  the  expiration  of  the  specified 
period  had  they  continued  in  business,  less 
the  losses  from  failure  which  would  have 
been  sustained  during  the  same  period,  pro- 
vided such  profits  and  losses  can  be  proved 
with  reasonable  certainty,  as  prospective 
profits  which  are  susceptible  of  proof  are 
never  to  be  excluded  simply  because  they  are 
profits.     Wilson  v.    Wernwag    (Pa.),   10-649. 

Damages  recoverable  upon  breach  of  a  con- 
tract for  sales  on  commission  are  not  merely 
discretionary  with  the  jury.  They  include 
such  loss  of  profits,  past,  and  future,  as  is 
shown  by  the  evidence  to  have  proximately 
resulted  from  a  breach  of  the  contract,  ex- 
cluding from  the  award  all  uncertain  and 
conjectural  profits.  Emerson  v.  Pacific  Coast, 
etc.,  Packing  Co.   (Minn.),  6-973. 

Evidence  of  sales  mside  subsequently  to, 
br^E^pb  of  a  contract  f<?r  9al?s  9V.  coniwissjpn 


and  during  the  pendency  of  the  contract  term, 
although  made  by  the  principal  through  other 
agents  than  the  plaintifls,  is  admissible,  and 
under  proper  direction  by  the  court  may  be 
weighed  by  the  jury  in  estimating  prevented 
gains.  Emerson  ('.  Pacific  Coast,  etc..  Pack- 
ing Co.   (Minn.),  6-973. 

Future  damages  certain  to  result.  — 
Both  at  common  law  and  under  the  North 
Dakota  statute,  one  who  suffers  an  injury  by 
the  wrongful  act  of  another  may  recover  com- 
pensation for  all  detriment  proximately  caused 
thereby,  and  this  includes  compensation  not 
only  for  past  detriment,  but  also  for  detri- 
ment resulting  after  the  commencement  of  the 
action  or  certain  to  result  in  the  future, 
and  whether  the  damages  alleged  are  general 
or  special  in  character.  Shoemaker  v.  Sonju 
(N.  Dak.),  11-1173. 

4.  Exemplary  Damages. 

Foirer  of  court  of  equity  to  avard.  — 

Where  it  becomes  necessary  for  an  equity 
court  to  award  damages,  it  should  award 
compensatory  but  not  exemplary  damages. 
Karns  v.  Allen   (Wis.),  15-543. 

Bight  of  legislature  to  withhold,  — 
A  person  is  without  legal  right  to  punitive 
damages,  as  that  right  attaches  to  actual 
damages  suffered,  and  they  may  be  affirma- 
tively withheld  by  the  legislature  so  far  as 
impinging  on  the  rights  of  property  is  con- 
cerned. Louisville,  etc.,  K.  Co.  v.  Street 
(Ala.),  20-877. 

Double  damages  for  trespass  on  state 
lands.  —  A  statute  imposing  double  or  treble 
damages  for  trespass  upon  lands  owned  by 
the  state  does  not  violate  the  constitutional 
rights  of  a  citizen,  even  though  the  same  act 
of  trespass  may  be  punishable  as  a  crime. 
State  V.  Shevlin-Carpenter  Co.  (Minn.),  9- 
634. 

In  action  for  injuries  caused  by  auto- 
mobile. —  In  an  action  for  injuries  caused 
by  the  frightening  of  a  horse  on  a  highway 
by  an  automobile,  evidence  that  the  defendant 
used  language  showing  a  disregard  of  the 
plaintiff's  rights  may  be  sufficient  to  show 
such  malice  as  to  warrant  the  recovery  of 
punitive  damages,  although  the  words  were 
spoken  after  the  accident  had  taken  place. 
Martin  v.  Garlock   (Kan.),  20-84. 

In  action  for  wrongful  death.  —  The 
Alabama  statute  (Code  1907,  §  2486)  giving 
to  a  personal  representative  an  action  for 
such  damages  as  "  the  jury "  may  assess  for 
wrongful  death,  if  the  decedent  could  have 
maintained  an  action  for  such  wrongful  act 
had  it  not  caused  death,  provides  for  a,  re- 
covery of  punitive  damages  only.  The  amount 
rests  in  the  discretion  of  the  jury,  whose  ver- 
dict is  not  subject  to  review  by  the  trial  court 
for  inadequacy.  Louisville,  etc.,  R.  Co.  r. 
Street  (Ala.),  20-877. 

As  punishment.  —  The  rule  in  Michigan 
limits  exemplary  damages  to  the  aggravation 
of  the  injury  to  feelings  arising  from  malice 
and  does  not  permit  damages  for  the  punish- 
ment. McChesney  «.  Wilson  (Mich.),  1-191. 
Actual  damages  as  basis  for  award. 
—  In  ai)  ^Qtiw  ^0  recover  damages  for  per- 
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sonal  injuries,  a  finding  that  the  plaintiff  sus- 
tained actual  damage  and  that  the  damage 
was  inflicted  under  circumstances  justifying 
the  award  of  exemplary  damages  is  sufficient 
to  sustain  a  judgment  awarding  exemplary 
damages,  though  the  finding  does  not  state 
the  amount  of  actual  damage  sustained  by 
the  plaintiff.  McConathy  v.  Deck  (Colo.), 
7-896. 

Question  for  court.  —  Whether  there  is 
any  evidence  in  a  given  case  to  justify  the  as- 
sessment by  the  jury  of  exemplary  damages 
is  a  question  for  the  determination  of  tlie 
court.  Southern  Ey.  v.  Goddard  (Ky. ),  12- 
116. 

Question  for  jury.  —  Whether  exem- 
plary damages  shall  be  found,  in  any  case, 
must  be  left  to  the  discretion  of  the  jury.  It 
is  error  to  instruct  that  they  should  Bnd  ex- 
emplary damages.  Carpenter  v.  Hyman  (W. 
Va.),  20-1310. 

5.  Mitigation  of  Damages. 

Gratuity  from  third  person.  —■  In  an 

action  against  a  carrier  by  a  postal  clerk  for 
injuries  caused  by  the  derailment  of  the  car 
in  which  he  was  traveling,  where  damages 
are  claimed  by  the  plaintiff  for  loss  of  time 
from  his  employment  by  reason  of  the  in- 
juries, the  fact  that  the  postal  department  of 
the  United  States  gi-fttuitously  continued  tlie 
plaintiff's  salary  during  the  period  of  his  dis- 
ability is  immaterial,  and  evidence  that  his 
salary  was  so  paid  is  properly  excluded.  Illi- 
nois Cent.  R.  Co.  -v.  Porter  <Tenn.),  10- 
789. 

The  fact  that  a  person  other  than  the 
wrongdoer,  as  it  mere  gratuity,  pays  to  one 
injured  a  sum  of  money  equal  to  what  the 
latter  would  have  earned  during  the  period- 
of  disability  will  not  mitigate  the  damages 
due  from  the  wrongdoer  to  the  injured  party 
for  lost  time;  and  the  rule  is  applicable 
though  the  person  making  the  payment  is  the 
employer  of  the  injured  party.  Nashville, 
etc.,  R.  Co.  *.  Miller   (Ga.),  1-210. 

Provocation.  —  Words  of  provocation 
may  be  considered  in  mitigation  of  punitive 
but  not  compensatory  damages.  Mahoning 
Valley  R.  Co.  v.  De  Pascale   (Ohio),  1-896 

In  an  action  for  personal  tort,  compensa- 
tory damages  which  may  be  recovered  from 
the  principal  for  the  wrongful  and  unlawful 
a<;t  of  the  agent  are  not  subject  to  mitigation, 
nor  is  the  liability  of  the  principal  defeated 
by  proof  that  the  act  which  caused  the  injury 
was  provoked  by  abusive  language  used  by 
the  plaintiff  to  such  agent.  Mahoning  Valley 
R.  Co.  V.  De  Pascale  (Ohio),  1-S96. 

Where  in  an  action  for  damages  brought 
against  a  principal  for  the  wrongful  act  of 
the  agent,  the  jury  is  restricted  by  the  in- 
struction of  the  court  to  the  allowance  for 
compensatory  damages  only,  an  instruction 
that  the  jury  may  consider  in  mitigation  of 
damages  the  provocation  brought  about  by 
the  insulting  words  used  by  the  plaintiff  to 
the  agent  of  the  defendant  is  properly  re- 
fused. Mahoning  Valley  R,  Co.  v.  De  Pas- 
cale  (Ohio).  1-896. 


6.  Damages  Acceuinq  Pending  Action. 

In  equitable  actions.  —  In  an  equitable 
action  the  plaintiff  is  entitled  to  a  judgment 
not  only  for  the  damages  which  accrued  prior 
to  the  commencement  of  the  action,  but  for 
those  which  accrued  thereafter  up  to  the 
time  of  the  trial.  Kama  v.  Allen  (Wis.), 
15-543. 

7.  Intebest. 

Action  for  destruction  of  property.  — 

Where  a  suit  is  brought  for  damages  aris- 
ing from  the  destruction  of  property  and 
there  is  a  basis  of  calculation  as  to  the  value, 
interest  is  not  recoverable  eo  nomine;  but  the 
jury  may  consider  the  circumstances  and  in- 
crease the  damages  by  adding  an  amount 
equal  to  the  interest  on  the  value  of  the  prop- 
erty destroyed.  Central  of  Georgia  R.  Co. 
V.  Hall  (Ga.),  4-128. 

Action  for  personal  injuries.  —  In  an 
action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  while  driv- 
ing along  a  defective  highway,  where  the 
plaintifl'  recovers,  his  judgn-.ent  should  not 
include  interest  on  the  damages  awarded  him. 
Missouri,  etc.,  Tel.  Co.  v.  Vandervort  (Kan.), 
6-30. 

On  unliquidated  damages.  —  There  is 
no  rule  prohibiting  the  allowance  of  interest 
upon  unliquidated  damages,  but  in  such  case 
interest  should  be  allowed  or  disallowed,  as 
justice  may  demand.  Bernhard  v.  Rochester 
German  Ins.  Co.   (Conn.),  8-298. 

In  an  action  for  tort  where  the  damages 
are  unliquidated,  the  jury  may  not  allow  in- 
terest upon  the  damages  assessed  by  them. 
Lester  v.  Highland  Boy  Gold  Min.  Co.  (Utah), 
1-761. 

8.   Duty  of   Injtjbed   Pabty  to  Minimize 
Damages. 

Ordinary  prudence  in  securing  phy- 
sician required.  —  A  person  who  has  been 
injured  by  the  negligence  of  another  is  re- 
quired to  use  only  ordinary  care  and  prudence 
in  securing  the  services  of  a  physician.  Berry 
V.  Greeneville   (S.  C),  19-978. 

9.  Measure  and  Elements  of  Recovery. 
a.  In  general. 

Uniformity  in  awards.  —  As  far  as  pos- 
sible, some  reasonable  uniformity  in  awards 
of  damages  for  like  injuries  should  be  ob- 
served. Williams  v.  W.  R.  Pickering  Lumber 
Co.   (La.),  19-1244. 

b.  In  actions  for  breach  of  contract. 

Executory  contract  for  exchange  of 
properties.  —  The  damages  for  the  breach 
oi  an  executory  contract  for  the  exchange  of 
properties  are  to  be  determined  by  the  actual 
value  of  such  properties,  from  which  the 
plaintiff's  real  loss  may  be  ascertained.  Nor- 
ton V.  Hinecker  (la.),  15-474. 

But  in  the  absence  of  any  evidence  as  to 
the  value  of  the  properties,  the  price  fixed 
thereon  in  the  contract  of  exchan^  is  priwo 
facie  some  evidence  as  to  what  they  are  worth. 
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which  may  serve  as  a  basis  for  the  determina- 
tion of  the  amount  of  the  damages.  Norton 
V.  Hineeker  (Iowa),  15-474. 

Mental  anguish.  —  Damages  for  mental 
anguish  can  be  recovered  in  an  action  for 
bleach  of  contract  only  in  those  exceptional 
cases  where  the  breach  amounts,  in  substance, 
to  an  independent  wilful  tort.  Beaulieu  v. 
Great  Northern  R.  Co.   (Minn.),  14-462. 

The  rule  that  all  damages  resulting  from 
a  single  wrong  or  cause  of  action  must  be 
recovered  in  one  suit  precludes  a  woman, 
who  has  settled  an  action  brought  by  her 
against  a  carrier  to  recover  damages  for  de- 
lay in  delivering  her  trousseau  and  for  in- 
jury to  property,  from  maintaining  a  sub- 
sequent action  for  the  mental  anguish  which 
the  delay  caused  her  to  suffer,  whether  or 
not  mental  anguish  is  a  proper  element  of 
recovery.  Eller  v.  Carolina,  etc.,  R.  Co.  (N. 
Car.),  6-46. 

Damages  resulting  from  injury  to  feelings, 
reputation,  and  standing  are  recognized  in 
Louisiana  as  actual,  or  compensatory,  as  con- 
tradistinguished from  exemplary,  or  vindic- 
tive, damages',  and  where  they  arise  ex  con- 
tractu, and  the  liability  of  the  obligor  is 
fixed  (subject  to  the  obligation  of  the  obli- 
gee to  prove  his  case)  by  his  being  put  in 
default,  there  is  no  reason  why  they  should 
not  be  recovered  in  the  same  manner,  and  to 
the  same  extent,  as  damage  to  person  or 
property.     Johnson  v.  Levy    (La.),  10-722. 

c.  In  actions  for  personal  injuries. 
Expenses   of  care  and   nnrsing.  —  In 

an  action  for  personal  injuries,  it  is  error  to 
permit  recovery  for  the  expenses  of  care  and 
nursing,  in  the  absence  of  any  basis  furnished 
bv  proof  of  value.  Buxton  v.  Ainsworth 
(Mich.),  5-146. 

I  In  an  action  to  recover  damages  for  per- 
sonal injuries,  the  plaintiff  cannot  recover 
for  the  value  of  the  services  rendered  him 
by  his  family  in  nursing  him,  and  therefore 
it  is  erroneous  to  admit  evidence  of  such  ser- 
vices or  to  give  an  instruction  authorizing  a 
recovery  therefor.  Jones,  etc.,  Co.  v.  George 
(111.),  10-285. 

Expense  of  medical  treatment.— Where 
the  evidence  in  an  action  for  personal  in- 
juries shows  that  the  plaintiff  was  called 
upon  after  his  injury  by  physicians  in  a  pro- 
fessional capacity,  but  does  not  show  what,  if 
anything,  he  paid  or  was  charged  for  such 
services,  and  the  plaintiff  testifies  that  he 
does  not  know  the  amount  of  his  doctor's 
bills,  an  instruction  that  tells  the  jury  that 
if  they  find  for  the  plaintiff  they  will  allow 
him  "  for  any  expenses  necessarily  incurred 
by  him  for  medicines,  medical,  or  surgical 
attention,"  etc.,  and  thus  leave  to  the  jury  a 
matter  on  which  there  is  not  sufficient  e</i- 
dence  to  form  an  estimate,  is  error.  Gibler 
V.  Terminal  R.  Assoc.  (Mo.),  11-1194. 

Mental  pain  and  snfFering.  —  Damages 
for  mental  suffering  may  be  recovered  though 
unaccompanied  by  physical  suffering.  Barnes 
V.  Western  Union  Tel.  Co.   (Nev.),  1-346. 

Mental  snfFerlne  caused  liy  sympa- 
thy. —  A  husband's  mental  distress  causeil 
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by  his  sympathy  for  his  wife's  suffering  from 
physical  injuries  is  not  a  recoverable  elemeiit 
of  damages  in  an  aetion  by  him.  Woodstock 
Iron  Works  v.  Stockdale  (Ala.),  5-578. 

Fright.  —  A  person  who  enters  a  house 
occupied  by  a  married  woman  then  in  an  ad- 
vanced stage  of  pregnancy,  and  after  being 
ordered  to  leave  the  house,  unlawfully  refuses 
to  do  so,  making  threats  in  regard  to  a  deb(. 
which  he  claims  is  owing  by  her  husband  and 
taking  an  inventory  of  the  personal  property, 
whereby  the  woman  is  thrown  into  a  state  of 
nervous  excitement  resulting  in  labor  pains 
of  unusual  severity  and  the  premature  birth 
of  the  child,  is  liable  in  damages  for  the  in- 
jury caused,  although  he  is  guilty  of  no 
physical  violence.  Engle  v.  Simmons  (Ala.), 
12-740. 

Permanent  injuries.  —  In  an  action  for 
personal  injuries  it  is  error  to  give  an  in- 
struction allowing  the  jury  to  assess  dam- 
ages for  permanent  injuries  or  lasting  im- 
pairment of  health,  vmless  there  is  evidence 
showing,  with  reasonable  certainty,  that  such 
permanent  injuries  or  lasting  impairment  of 
liealth  have  been  in  fact  sustained  by  the 
plaintiff.     Goken  v.  Dallugge  (Neb.),  9-1222. 

Aggravation  of  existing  ailments.  — 
In  an  action  for  damages  for  personal  in- 
juries, the  amputation  of  a  limb  alleged  to 
have  been  caused  by  the  injuries  sued  for 
may  be  considered  by  the  jury  as  an  aggrava- 
tion of  ailments  existing  prior  to  the  injury, 
since  bpth  sick  and  well  persons  have  the 
right  to  recover  damages  for  injuries  received 
in  the  condition  of  health  in  which  they  are 
at  the  time  of  the  injury.  Smart  v.  Kansas 
City  (Mo.),  13-932. 

Future  pain  and  suffering.  —  In  an 
action  to  recover  for  personal  injuries,  in- 
structions that  the  jury  might  find  for  the 
plaintiff  on  account  of  future  pain  and  suf- 
fering, held  not  erroneous.  Kirkham  v. 
Wheeler-Osgood  Co.    (Wash.),  4-532. 

A  person  who  recovers  damages  for  a  per- 
sonal injury  is  entitled  to  compensation  for 
future  pain  and  suffering  where  the  evidence 
shows  that  such  pain  and  suffering  will  be  a 
reasonable  result  from  the  injury  sustained. 
Arkansas  City  );.  Payne   (Kan.),  18-82. 

Depreciated  earning  capacity.  —  The 
mere  fact  that  a  married  woman  is  not  en- 
gaged in  a  separate  business  at  the  time 
when  she  is  injured  does  not  deprive  her  of 
the  right  to  recover  for  a  disability  that  will 
permanently  bar  her  from  engaging  in  an 
occupation  on  her  own  behalf,  and,  conse- 
quently, in  an  action  by  a  married  woman  to 
recover  for  personal  injuries,  an  instruction 
that,  in  the  absence  of  evidence  that  the 
plaintiff  is  engaged  in  any  business,  the  jury 
cannot  allow  her  anything  for  depreciated 
earning  capacity,  is  properly  refused.  Bliss 
V.  Beck  (Neb.),  16-366. 

Depreciated  earning  capacity  before 
and  after  majority.  —  In  an  action  for 
personal  injuries  to  a  boy  an  instruction  that 
"  in  arriving  at  the  amount  of  damages,  you 
will  take  into  consideration  his  earning  pow- 
ers, his  ability  to  earn  money,  as  to  what 
extent,  if  any,  it  has  bee?i  4^creased,  ^hjit  is, 
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what  he  would  be  able  to  earn  after  he  has 
ai rived  at  the  age  when  it  is  his  duty  to  take 
care  of  himself,"  is  not  erroneous  as  failing 
to  limit  the  recovery  to  damages  suffered  by 
reason  of  the  diminished  capacity  to  labor 
and  earn  money,  or  on  the  ground  that  the 
evidence  does  not  afford  a  basis  on  which  to 
rest  the  recovery,  the  proof  showing  the  in- 
capacity of  the  plaintiff  to  engage  in  certain 
occupations.  Beaudin  i\  Bay  City  (Mich.), 
4-248. 

Iioss  of  earnings  during  infancy.  —  In 
ar  action  by  an  infant  to  recover  damages 
for  personal  injuries  sustained  by  him,  the 
loss  of  his  time  or  st-iAices  during  his  minor- 
ity is  not  an  element  of  recovery.  Comer 
■I).  W.  M.  Eitter  Lumber  Co.  (W.  Va.),  8- 
1105. 

Infants  —  damages  for  personal  in- 
juries —  loss  of  earnings  before  ma- 
jority. —  A  minor  cannot  recover  compensa- 
tion for  impaired  capacity  to  pursue  the  ordi- 
nary vocations  of  life  prior  to  his  majority, 
unless  it  be  alleged  and  proven  that  he  has 
been  given  his  liberty,  that  his  parents  do  not 
claim  the  right  to  receive  such  compensation; 
but  evidence  may  be  offered  showing  his  earn- 
ing capacity  to  aid  and  guide  the  jury  in 
determining  the  amount  of  damages  to  be 
awarded  after  he  reaches  his  majority.  Me- 
Clain  r-.  Leviston  Interstate  Fair,  etc.,  Assoc. 
(Idaho),  20-60. 

Iioss  of  society  of  infant  child.  —  In 
an  action  by  a  father  for  personal  injuries  to 
his  infant  child,  loss  of  society  of  the  child 
cannot  form  an  element  of  recoverable  dam- 
ages. Birmingham  R.,  etc.,  Co.  v.  Baker 
(Ala.),  18-477. 

Iioss  of  business  profits.  —  In  an  action 
by  a  woman  for  personal  injuries,  where  the 
evidence  shows  that  the  plaintiff  at  the  time 
of  the  injury  was  fifty-six  years  old,  and  was 
engaged  in  business  as  a  baker,  but  that  after 
her  injury  she  sold  the  business,  and,  not- 
withstanding some  evidence  as  to  profits  be- 
ing earned  in  the  business,  there  is  nothing 
to  show  a  reasonable  certainty  of  future 
profits,  an  allowance  by  the  jury  for  loss  of 
that  regard  being  remote  and  conjectural,  and 
tlie  judgment  should  be  reduced  by  deducting 
such  allowance  therefrom.  Wright  v.  To- 
ronto R.  Co.   (Can.),  17-657. 

In  an  action  for  damages  for  personal  in- 
juries, the  loss  of  the  profits  of  a  business,  as 
distinguished  from  the  loss  of  income  derived 
from  personal  effort  or  particular  skill,  can- 
not be  considered  as  an  element  of  damages; 
and  where  it  appears  that  the  plaintiff  was 
engaged  in  conducting  a  lunch  business,  in  a 
room  five  by  sixteen  feet,  selling  clams  and 
oysters  and  sea  food,  and  employed  from  one 
to  three  assistants,  that  oysters  and  clams, 
which  were  the  principal  articles  of  food, 
were  purchased  by  the  barrel,  and  were 
opened  as  ordered,  and  that  the  price  of 
supplies  purchased  by  the  plaintiff  and  the 
amounts  sold  varied  to  such  an  extent  that 
the  number  of  persons  employed  had  to  be 
changed  from  time  to  time,  and  it  is  not 
shown  that  any  particular  skill  or  ability  was 
required  for  managing  the  business  or  that 


the  plaintiff  had  any  particular  skill  in  open- 
ing clams  and  oysters  and  serving  food,  the 
profit  which  the  plaintiff  made  on  the  busi- 
ness cannot  be  considered  in  determining  the 
damages.  Weir  v.  Union  R.  Co.  (N.  Y.), 
11-43. 

Impairment  of  prospects  of  mar- 
riage, —  In  an  action  by  a  young  woman  to 
recover  damages  for  personal  injuries  result- 
ing from  the  defendant's  negligence,  the  im- 
pairment of  her  prospects  of  marriage  result- 
ing from  such  injuries  may  be  taken  into 
consideration  in  estimating  the  damages. 
Morin  v.  Ottawa  Electric  R.  Co.  (Can.), 
15-51. 

Proximate  results  of  injury.  —  In  an 
action  for  damages  for  personal  injuries  al- 
leged to  have  necessitated  the  amputation  of 
a  limb,  it  is  proper  to  allow  the  jury  to  take 
into  consideration  the  amputation  of  the  limb 
in  fixing  the  amount  of  damages  if,  upon  the 
evidence,  they  find  that  the  amputation  was 
the  result  of  the  injury  complained  of.  Smart 
r.  Kansas  City    (Mo.),  13-932. 

d.  In  actions  for  injuries  to  property. 

In  general.  —  The  general  rule  is,  that 
for  the  detention,  conversion,  damage,  or  de- 
struction of  property,  the  measure  of  dam- 
ages is  the  value  of  the  property  at  the  time 
of  its  taking  or  destruction,  together  with  in- 
terest on  that  amount  at  the  legal  rate;  and 
the  time  for  which  such  interest  is  allowed 
must  be  determined  by  the  circumstances  of 
each  case.  Parks  r.  Sullivan  (Colo.),  17- 
1079. 

Diminution  in  market  value.  —  Where 
an  artist  claims  damages  for  the  wrongful 
breakage  of  a  glass  picture  painted  by  him, 
the  measure  of  damages  is  the  diminution  in 
market  value  of  the  picture  resulting  from 
breakage,  without  regard  to  any  value  which 
the  broken  picture  may  have  to  the  artist  in- 
dividually as  a  design.  Wade  v.  Herndl 
(Wis.),  7-591. 

An  instruction  in  an  action  for  the  negli- 
gent burning  of  cord  wood  that  the  measure 
of  damages  is  the  value  of  the  wood  in  the 
locality  where  it  was,  is  correct  and  there  is 
no  error  in  refusing  a  requested  instruction 
that  the  measure  of  damages  is  the  "  value 
of  the  wood  standing  in  the  woods,  plus  the 
cost  of  cutting."  Hart  v.  Atlantic  Coast 
Line  R.  Co.   (N.  Car.),  12-706. 

The  proper  measure  of  damages  for  per- 
manent injury  to  real  property  is  the  dimi- 
nution in  the  market  value  of  the  property, 
and  this  rule  applies  in  actions  between  pri- 
vate persons  as  well  as  in  actions  where 
property  is  taken  for  public  use.  Rabe  v. 
Shoenberger  Coal  Co.  (Pa.),  5-216. 

Property  -without  market  value.  —  In 
an  action  to  recover  for  the  loss  of  an  article 
which  had  no  market  value,  the  measure  of 
damages  is  the  value  of  the  article  to  the 
plaintiff,  and  in  ascertaining  this  value  In- 
quiry may  be  made  into  the  constitutent  ele- 
ments of  the  cost  to  the  plaintiff  of  producing 
the  article.  Southern  Express  Co.  J'.  Owens 
(Ala.).  9-1143, 
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Allowance  for  owner's  loss  of  time.  — 

Courts  will  sometimes  allow  damages  for  the 
usable  value  of  property  which  has  been  con- 
verted or  destroyed,  but  not  for  the  loss  of 
time  of  the  owner,  unless  the  facts  are  such 
that  the  latter  is  unable  to  perform  his  work 
\^ithout  the  use  of  the  property,  and  then 
only  for  such  time  as  he  is  unable  to  secure 
other  employment.  Parks  t'.  Sullivan  (Colo.), 
17-1079. 

In  an  action  by  a  surveyor  to  recover  dam- 
ages for  the  negligent  destruction  of  his  tran- 
sit by  the  defendant,  an  allowance  of  damages 
for  the  plaintiff's  loss  of  time  at  the  rate  of 
five  dollars  per  day  during  the  time  that  he 
was  without  an  instrument,  based  upon  his 
testimony  that  he  was  engaged  as  city  engi- 
neer and  also  did  work  for  private  parties 
at  that  rate,  is  erroneous,  when  there  is  noth- 
ing to  show  that  the  plaintiff  lost  any  par- 
ticular contract  by  reason  of  the  destruction 
of  his  instrument,  or  that  he  procured  a  new 
instrument,  as  soon  as  possible,  or  that  he 
was  xmable  to  perform  any  work  without  the 
use  of  a  transit,  or  that  he  made  any  attempt 
to  procure  other  employment  in  the  interval. 
Parks  r.  Sullivan   (Colo.),  17-1079. 

Destruction  of  springs  of  -water.  —  In 
an  action  for  damages  against  a  mining  com- 
pany for  permanent  injury  to  the  plaintiff's 
land  by  the  removal  of  its  subjacent  support, 
where  the  principal  injury  complained  of  is 
the  irremediable  destruction  of  several  springs 
of  water,  the  proper  measure  of  damages  is 
the  diminution  in  the  market  value  of  the 
entire  tract  of  land,  caused  by  the  injury; 
and  the  value  of  the  springs  should  not  be 
considered  as  though  they  were  independent 
pieces  of  property,  but  only  as  an  element  in 
estimating  the  value  of  the  realty.  Rabe  v. 
fehoenberger  Coal  Co.    (Pa.),   5-216. 

Injury  to  fruit  trees.  —  Damage  caused 
by  the  destruction  of  fruit  trees  may  be  meas- 
ured by  estimating  either  their  value  as  a 
distinct  part  of  the  land,  or  the  difference  in 
value  of  the  land  before  and  after  their  de- 
struction ;  and  where  both  methods  are  re- 
sorted to  in  the  same  case,  the  damage  must 
be  ascertained  by  the  jury  from  all  the  evi- 
dence. Atchison,  etc.,  R.  Co.  v.  Geiser  (Kan.), 
1-812. 

The  measure  of  damages  for  the  negligent 
destruction  of  and  injury  to  fruit  trees  is  the 
value  of  the  trees  destroyed  and  the  diminu- 
tion in  the  value  of  the  trees  injured.  Louis- 
ville, etc.,  R.  Co.  V.  Beeler  (Ky.),  15-913. 

Contract  for  services.  —  Where  the  de- 
fendant broke  his  contract  with  the  plaintiff 
whereby  the  plaintlflf  was  to  cut  and  manu- 
facture lumber  at  a  certain  price,  the  measvire 
of  damages  is  the  difference  between  the  con- 
tract price  and  the  cost  of  doing  the  work. 
Ingham  Lumber  Co.  v.  Ingersoll  (Ark.),  20- 
1002. 

e.  In  actions  for  false  representations. 

Representations  inducing  exchange 
of  property.  —  In  an  action  to  recover  dam- 
ages for  false  representations  inducing  an  ex- 
change of  property,  the  measure  of  damages 


is  the  difference  between  tlie  value  of  the 
[.roperty  parted  with  by  the  person  defrauded 
and  the  value  of  the  property  received  by 
him.     George  v.  Hesse   (Tex.),  15-456. 

10.  Pleading. 

a.  Sufficiency  of  complaint. 

Damages  from  breach  of  contract.  — 

A  complaint  which,  after  stating  facts  in- 
cluding a  breach  of  contract,  contains  the 
further  allegation,  "All  to  plaintiff's  damage 
two  thousand  dollars,"  sufficiently  alleges 
damages  arising  from  the  breach  of  contract. 
Welborn  v.  Dixon  (S.  Car.),  3-407. 

Mental  anguish.  —  A  complaint  which 
charges  at  most  the  negligent  failure  of  the 
carrier  to  perform  its  contract  does  not  au- 
thorize a  recovery  of  damages  for  mental 
ojiguish,  such  damages  being  recoverable  only 
for  a  malicious  or  wanton  breach.  Beaulieu 
V.  Great  Northern  R.  Co.  (Minn.),  14-462. 

Exemplary  damages.  —  When  the  com- 
plaint alleges  and  the  proof  shows  facts  such 
as  will  warrant  a  recovery  of  exemplary  dam- 
ages, they  need  not  be  claimed  by  name  and 
as  such,  but  may  be  recovered  under  the 
claim  for  damages  generally.  Shoemaker  v. 
Sonju   (N.  Dak.),  11-1173. 

Sufficiency  of  allegation  of  future 
disability.  —  Where  the  petition  in  an  ac- 
tion to  recover  damages  for  personal  injuries, 
after  sufficiently  alleging  the  negligence  of 
the  defendant  as  the  cause  of  the  accident, 
further  alleges  that  the  plaintiff  fell  and 
struck  his  right  side  against  the  edge  of  the 
platform  of  a  coach,  broke  two  ribs,  and 
bruised  the  flesh  and  lacerated  and  strained 
the  muscles  of  his  right  side;  that  as  a  re- 
sult of  such  injuries  he  has  suffered  intense 
pain  and  mental  anguish,  and  still  suffers 
pain  and  mental  anguish ;  that  as  a  result  of 
such  injuries  he  received  a  severe  shock  to 
his  nervous  system,  and  ever  since  has  been 
able  to  sleep  but  little;  that  he  has  ever  since 
been  unable  to  perform  his  usual  vocation  of 
a  traveling  salesman,  and  has  been  unable  to 
walk  or  move  about  without  pain  and  suffer- 
ing, such  allegations  are  sufficient  to  present 
to  the  jury  the  question  of  future  disability. 
Fuqna  v.  St.  Louis,  etc.,  R.  Co.  (Kan.),  20- 
115. 

Effect  of  failure  to  allege  substantial 
damages.  —  Where  the  complaint  in  an  ac- 
tion for  damages  states  facts  sufficient  to 
show  that  the  plaintiff  is  entitled  to  nominal 
damages  at  least,  it  is  good  as  against  a  de- 
murrer based  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  though  its  allegations  are  wholly  in- 
adequate to  authorize  the  recovery  of  sub- 
stantial damages.  Bell  v.  Gonzales  (Colo.), 
9-1094. 

b.  Necessity  of  pleading  special  damages. 

In  general.  —  In  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff,  his  inability  to  follow  his  ordi- 
niiry  vocation,  which  is  consequent  upon  the 
injury  sustained  by  him,  may  be  proved  un- 
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der  a  general  allegation  of  damages  to  char- 
acterize the  extent  of  such  injury;  but  when 
damages  are  sought  for  special  consequences 
which  must  depend  upon  the  peculiar  cir- 
cumstances of  the  plaintiff  at  the  time  of  or 
previous  to  the  injury,  as  that  he  was  actu- 
ally engaged  in  some  particular  business 
yielding  pecuniary  profit,  such  special  conse- 
quences constitute  special  damage  which  must 
be  stated  with  particularity  in  the  declara- 
tion.    Smith  V.  Whittlesey  (Conn.),  7-114. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff,  an 
averment  in  the  declaration  that  the  plaintiff 
has  been  prevented  from  attending  to  his  or- 
dinary business  serves  to  characterize  in  a 
general  way  the  injury  and  its  extent  and 
permanence,  but  does  not  lay  a  foundation 
for  proof  of  special  damages.  Smith  v.  Whit- 
tlesey (Conn.),  7-114. 

Conseq.iieiitial  injury  to  eye.  —  In  an 
action  for  an  injury  to  the  plaintiff's  right 
eye  resulting  in  the  loss  of  the  sight  thereof, 
310  recovery  can  be  had  for  impairment  of  the 
sight  of  the  left  eye  resulting  from  the  in- 
jury, without  a  special  averment  of  such  re- 
sulting damage,  unless  the  plaintiff  proves 
that  the  impairment  of  the  left  eye  was  the 
necessary  as  well  as  the  natural  consequence 
of  the  injury  to  the  right  eye.  Gordon  v. 
Northern  Pacific  R.  Co.    (Mont.),  18-583. 

In  an  action  for  injuries  to  the  plaintiff's 
right  eye  resulting  in  the  loss  of  the  sight 
thereof,  an  averment  in  the  complaint  that 
the  "  injuries  occasioned  excruciating  pain  " 
is  not  broad  enough  to  permit  the  admission 
of  evidence  of  a  generally  weakened  condition 
or  general  impairment  of  the  left  eye;  and 
tiierefore  it  is  erroneous  to  permit  the  plain- 
tiff to  testify,  under  such  an  averment,  that 
the  left  eye  "  never  pains  particularly,  only 
if  I  read  a  little,  why,  my  eyes  begin  to  water. 
.  .  .  My  eyes  would  ache  in  the  sunlight." 
Gordon  v.  Northern  Pacific  R.  Co.  (Mont.), 
18-583. 

A  complaint  in  an  action  for  personal  in- 
juries alleging  and  enumerating  specifically 
the  injuries  received,  as  well  as  the  conse- 
quences resulting  therefrom  for  which  dam- 
ages are  claimed,  but  not  containing  any 
averment  of  injury  to  the  plaintiff's  eyes  or 
any  general  averments  of  injury  except  an 
averment  that  the  plaintiff  has  been  incapaci- 
tated from  performing  daily  work  as  a  cook 
and  housewile,  is  not  sufficient  to  admit  proof 
of  a  diseased  condition  of  the  plaintiff's  eyes 
since  the  accident.  Pugmire  v.  Oregon  Short 
Line  R.  Co.   (Utah),  14-384. 

Iiost  time.  —  When  a  petition  in  an  ac- 
tion for  personal  injuries  makes  no  claim  for 
damages  on  account  of  lost  time,  but  shows 
in  a  general  way  that  the  plaintiff  has  lost 
time,  the  plaintiff  may  recover  such  damages, 
where  the  evidence  fixing  the  time  lost  and 
the  value  thereof  is  admitted  without  objec- 
tion. Nashville,  etc.,  R.  Co.  J-.  Miller  (Ga.), 
1-210. 

0.  Matters  in  mitigation. 

Special  plea  unnecessary.  —  In  the  ab- 
sence of  a  specific  statutory  requiremept  to 


the  contrary,  the  general  rule  is  that  the 
facts  in  mitigation  of  damages,  not  being  is- 
suable matter,  are  not  required  to  be  set  up 
by  a  special  plea,  but  may  be  given  in  evi- 
dence under  the  general  issue.  Creighton  v. 
Board  of  Water  Com'rs   (N.  Car.),  10-218. 

Payment  by  third  person.  —  Quaere: 
Whether  the  wrongdoer  can  plead  the  pay- 
ment by  a  third  person  to  the  party  injured 
to  diminish  the  amount  of  the  wrongdoer's 
liability  where  such  payment  is  not  a  gratu- 
ity but  a  legal  obligation.  Nashville,  etc.,  R. 
Co.  (.  Miller   (Ga.),  1-210. 

d.     Failure    to     deny    allegation     regarding 


Effect  where  damages  are  unliqui- 
dated. —  The  Minnesota  statute  providing 
that  "  every  material  allegation  in  the  com- 
plaint, .  .  .  not  denied  by  the  pleading  of 
the  adverse  party,  shall,  on  the  trial,  be  taken 
to  be  true,"  does  not  authorize  a  judgment 
for  the  plaintiff  in  an  action  to  recover  un- 
liquidated damages,  without  proof  of  the 
amount  of  damages.  Nohre  v.  Wright  ( Minn. ) , 
8-1071. 

11.  Evidence. 

a.  Admissibility. 

Relevancy,  in  general.  —  Evidence  of- 
fered in  support  of  an  element  of  damage 
alleged  in  the  declaration  and  allowed  over  a 
general  objection  will  not  be  held  error  if  it 
is  legally  pertinent  or  relevant  in  any  aspect 
of  the  ease.  Western  Union  Tel.  Co.  v.  Wells 
(Fla.),  7-531. 

Mental  pain.  —  An  allegation  in  a  peti- 
tion that  the  plaintiff  has  suffered  great  pain 
is  sufficient  to  authorize  the  admission  of 
evidence  of  mental  pain  and  a  recovery  there- 
for. Nashville,  etc.,  R.  Co.  v.  Miller  (Ga.), 
1-210. 

Pain  caused  by  examination  ordered 
by  court.  —  In  an  action  for  personal  in- 
juries, it  is  not  proper  to  allow  the  plaintiff 
to  testify  as  to  the  pain  and  inconvenience 
caused  by  a  physical  examination  made  by 
physicians  under  an  order  of  the  court.  Etz- 
korn  V.  Oelwein  (Iowa),  19-999. 

Nature  and  extent  of  suffering,  —  In 
an  action  for  damages  for  personal  injury,  it 
is  competent  to  ask  the  plaintiff  to  tell  the 
jury  how  he  suffered  and  the  extent  of  the 
suffering.  McClain  v.  Lewiston  Interstate 
Fair,  etc.,  Assoc.  (Idaho),  20-60. 

Inability  to  labor.  —  In  an  action  by  a 
married  woman  for  personal  injuries,  it  is 
proper  to  prove  that  the  plaintiff  is  incapaci- 
tated from  performing  labor,  as  the  result  of 
her  injuries,  for  the  purpose  of  showing  the 
nature  and  extent  of  such  injuries.  Bliss  v. 
Beck   (Neb.),  16-366. 

Disqualification  for  other  occupa- 
tions. —  Where  in  an  action  for  personal  in- 
juries it  appears  that  the  plaintiff  has  been 
incapacitated  by  his  injuries  from  following 
his  usual  occupation,  evidence  as  to  the 
plaintiflfs  qualifications  to  engage  in  other 
occupations  is  admissible  upon  the  question 
of    the    compensation    to    te    awarded    him. 
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Graham  v.  Mattoon  City  R.  Co.  (111.),  14- 
853. 

In  an  action  for  personal  injuries  by  a 
motorman  who  has  been  disabled  from  per- 
forming manual  labor,  the  plaintiff  may,  as 
bearing  on  the  question  of  damages,  testify 
that  he  is  unable  to  read  and  write  well  and 
has  not  sufficient  education  to  fill  a  clerical 
position.  Graham  v.  Mattoon  City  E.  Co. 
(111.),  14-853. 

Diminiitieii  of  earning  capacity.  —  In 
an  action  to  recover  damages  for  personal 
injuries,  it  is  competent  to  show  the  earning 
capacity  of  the  partj'  injured,  the  nature 
and  extent  of  his  business,  and  his  inability 
to  purKue  such  business  in  his  accustomed 
Way,  as  aid  and  guide  to  the  jury  in  exercis- 
ing their  judgment  in  determining  the  amount 
of  damages  to  be  awarded.  MeClain  v.  Lew- 
iston  Interstate  Fair,  etc.,  Assoc.  (Idaho), 
20-60. 

Besnlt  of  consequential  injury  not 
pleaded.  —  Where  the  complaint,  in  an  ac- 
tion for  injury  to  the  plaintiff's  right  eye  is 
not  broad  enough  to  permit  the  admission  of 
evidence  of  impairment  of  the  left  eye  in  con- 
sequence of  the  injury,  it  is  erroneous  to 
allow  the  plaintiff  to  testify  that,  owing  to 
the  weakened  condition  of  his  left  eye  he  was 
unable  to  stand  any  bright  light,  and  there- 
fore he  was  unable  to  do  any  work  for  a  year 
after  the  injury;  because  it  is  incompetent  to 
show  the  result  of  a  consequential  injury,  if 
it  is  not  permissible  to  show  the  conse- 
quential injury  itself.  Gordon  v.  Northern 
Pacific  R.  Co.    (Mont.),  18-583. 

Domestic  relations  tft  plaintiff.  —  In 
an  action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff,  it  is  erro- 
neous to  permit  the  plaintiff  to  prove  that 
\vi  is  a  married  man  and  has  children,  as  only 
compensatory  damages  are  recoverable,  and 
therefore  evidence  of  the  domestic  relations 
of  the  parties  is  irrelevant;  and  the  error  is 
not  cured  by  a  remission  of  part  of  the  dam- 
ages awarded  by  the  jury.  Jones,  etc.,  Co.  v. 
George  (111.),  10-285. 

Evidence  of  manner  of  preTions 
births  trhere  unborn  child  displaced 
by  injuries.  —  In  an  action  for  personal  in- 
juries alleged  to  have  caused  an  unborn  child 
to  be  displaced  from  its  natural  position  with 
injurious  results,  it  is  erroneous  to  permit 
the  plaintiff  to  testify  that  all  her  other  chil- 
dren were  born  in  a  normal  position.  The 
fact  that  a  woman  has  one  or  more  children 
born  in  a  normal  position  has  no  tendency 
to  prove  that  such  will  be  the  case  with 
others.     Etzkorn  v.  Oelwein    (Iowa),  19-999. 

Refusal  to  permit  physical  examina- 
tion. —  A  refusal  to  submit  to  a  physical 
examination  is  a  fact  which  the  opposing 
party  is  entitled  to  have  go  to  the  jury  to 
be  considered  by  them  in  weighing  the  evi- 
dence in  the  ease.  Austin,  etc.,  R.  Co.  v. 
Chick   (Tex.),  1-261. 

Evidence  of  value  before  and  after 
injury.  —  Evidence  as  to  the  value  of  the 
plaintiff's  land  before  and  after  the  destruc- 
tion of  and  injury  to  fruit  trees  is  ordinarily 
admissible  as  a  circumstance  which  may  be 


considered  by  the  jury  in  determining  the 
weight  to  be  given  to  the  opinion  evidence 
as  to  the  value  of  the  trees  destroyed  and  in- 
jured. But  it  is  not  error  to  exclude  such 
evidence  where  the  difference  between  the 
witnesses  who  testify  as  to  the  value  of  the 
ti'ees  and  those  who  propose  to  testify  as  to 
the  diminution  in  the  value  of  the  land  con- 
sists of  the  fact  that  the  latter  place  a  lower 
estimate  on  the  value  of  the  trees.  Louisville, 
etc.,  R.  Co.  V.  Beeler   (Ky.),  15-913. 

Condition  of  property  injured  at 
time  remote  from  injury.  —  In  an  action 
to  recover  damages  from  a  telegraph  company 
for  digging  up  the  plaintiff's  land  and  injur- 
ing his  trees,  evidence  offered  by  the  defend- 
ant to  show  the  appearance  and  condition  of 
the  trees  two  years  after  the  trespass  com- 
plained of  is  irrelevant  in  the  absence  of  a 
showing  of  a  connection  or  relation  between 
the  situations  at  the  two  periods.  Western 
Union  Tel.  Co.  v.  Ring  (Md.),  5-969. 

Estimate  by  witness.  —  In  an  action  to 
recover  damages  from  a  telegraph  company 
for  digging  up  the  plaintiff's  land  and  injur- 
ing his  trees,  it  is  erroneous  to  permit  a  wit- 
ness for  the  plaintiff  to  give  his  estimate  in 
dollars  and  cents  of  the  damage  done,  or  to 
state  how  he  has  arrived  at  such  estimate. 
Western  Union  Tel.  Co.  v.  Ring  (Md.),  5- 
969. 

Estimate  of  value  by  nonexpert.  — 
In  an  action  to  recover  damages  from  a  tele- 
graph company  for  digging  up  the  plaintiff's 
land  and  injuring  his  trees,  a  witness  should 
not  be  permitted  to  testify  as  to  "  the  value 
of  the  walnut  tree  as  a  tree  for  wood  or 
timber,''  until  he  has  shown  his  knowledge 
of  the  subject  of  the  inquiry.  Western  Union 
Tel.  Co.  v.  Ring  (Md.),  5-969. 

Offer  of  purchase  as  evidence  of 
value.  —  In  an  action  to  recover  damages 
from  a  telegraph  company  for  digging  up  the 
plaintiff's  land  and  injuring  his  trees,  the 
plaintiff  cannot  prove  the  value  of  his  prop- 
erty before  the  trespass  by  an  offer  of  pur- 
chase. Western  Union  Tel.  Co.  v.  Ring  (Md.) , 
5-969. 

Value  of  services.  —  In  an  action  for  the 
breach  of  a  contract  to  cut  and  manufacture 
lumber  at  a  certain  price,  testimony  by  one 
who  has  done  the  same  kind  of  work  under 
similar  circumstances,  as  to  what  it  cost  him, 
is  admissible  on  the  measure  of  damages. 
Ingham  Lumber  Co.  v.  Ingersoll  (Ark.),  20- 
1002. 

Cross-examination  as  to  other  simi- 
lar action.  —  In  an  action  to  recover  dam- 
ages from  a  telegraph  company  for  digging 
up  the  plaintiff's  land  and  injuring  his  trees, 
where  the  plaintiff  on  cross-examination  ad- 
mits having  brought  a  similar  action  against 
a  telephone  company  and  having  settled  it 
for  fifty  dollars,  and  it  appears  that  the  dam- 
ages in  the  action  referred  to  were  laid  at 
two  thousand  dollars,  the  defendant  tele- 
graph company  is  not  entitled  to  ask  the 
plaintiff  whether  the  trees  cut  by  the  tele- 
phone company  were  of  the  value  of  two 
thousand  dollars.  Western  Union  Tel.  Co. 
r.  Ring   (Md.),  5-969. 


646 


ANN.  CAa.  DIGEST,  VOLS.  1-20. 


b.  Sufficiency. 

In  general.  —  Evidence  examined  and 
held  sufficient  to  sustain  the  verdict  and  the 
judgment.  Fuqna  v.  St.  Louis,  etc.,  R.  Co. 
(Kan.),  20-115. 

Permanency  of  injuries.  —  It  is  preju- 
dicial error  to  leave  the  jury  the  opportunity 
to  find  that  personal  injuries  for  which  re- 
covery is  sought  are  permanent  where  there 
is  nothing  more  than  testimony  that  the 
injuries  may  possibly  be  permanent,  and  the 
evidence  does  not  tend  to  prove  that  they  will 
be  permanent.  Deneen  v.  Houghton  County 
St.  R.  Co.   (Mich.),  13-134. 

Loss  of  earnings.  —  In  an  action  for  per- 
sonal injuries  by  which  the  plaintiff  was 
wholly  disabled,  it  is  proper  to  leave  for  the 
consideration  of  the  jury  his  testimony  that 
before  the  accident  he  earned  about  a  certain 
sum  daily,  though  he  states  that  he  kept  no 
account  books,  and  cannot  tell  what  he  made 
any  particular  day  or  week  while  he  was  in 
business.    Wolfe  i;.  Ives  (Conn.),  19-752. 

Injnry  to  premises.  —  In  an  action  for 
damages,  evidence  that  the  premises  of  the 
plaintiff  were  damaged  by  the  wrongful  act 
of  the  defendant,  that  the  plaintiff  made  re- 
pairs to  the  amount  of  $1,100,  and  that  about 
one-half  of  such  expense  was- required  on  ac- 
count of  the  defendant's  acts,  is  sufficiently 
certain  to  sustain  a  verdict  in  favor  of  the 
plaintiff  for  $250.  Jemo  v.  Tourist  Hotel  Co. 
(Wash.),  19-1199. 

12.  Insteuctions. 

Necessity  of  instructions.  —  Although 
it  is  improper  for  the  trial  court  to  leave 
the  whole  question  of  damages  to  the  dis- 
cietion  of  the  jury,  without  instructions  in 
respect  to  what  elements  may  be  considered 
and  within  what  limits  damages  may  be  esti- 
mated in  the  action,  the  error  is  not  ground 
for  reversal  where  the  jury  finds  damages  in 
the  sum  testified  to  as  the  actual  loss  sus- 
tained. Western  Union  Tel.  Co.  v.  Lehman 
(Md.),  14-736. 

Application  of  annuity  and  mortality 
tables.  —  Instructions  given  by  the  court 
in  its  charge  to  the  jury  in  regard  to  the 
application  of  annuity  and  mortality  tables 
held  to  be  inaccurate  and  confusing,  and  to 
tend  to  lead  to  erroneous  results.  Atlantic 
Coast  Line  R.  Co.  v.  Powell   (Ga.),  9-553. 

Estimation  of  prospective  damages. 
—  In  cases  where  a  plaintiff's  prospective 
losses  in  the  future  during  his  life  expectancy 
from  the  diminished  earning  capacity  conse- 
quent upon  his  injuries  is  made  a  ground  of 
recovery,  the  jury  should  be  instructed  that 
in  estimating  such  prospective  future  dam- 
ages resulting  from  the  diminished  earning 
capacity,  they  should  reduce  such  damages  to 
their  present  value,  and  that  such  present 
-value  thereof  only  should  be  included  in  their 
verdict.  Florida  East  Coast  R.  Co.  v.  Las- 
siter  (Fla.),  19-192. 

Special  damages.  —  Instructions  as  to 
special  damages  reviewed,  in  an  action  to  re- 
cover damages  for  personal  injuries  sustained 
by  the  plaintiff,  and  held  to  be  erroneous  in 


view    of    the    pleadings    and    the    evidence. 
Smith  r.  Whittlesey  (Conn.),  7-114. 

Binding  instruction  to  give  exem- 
plary damages.  —  Exemplary  or  punitive 
damages  in  an  action  for  tort  are  not  matter 
of  right,  and  it  is  with  a  jury  to  say  whether 
or  not  they  shall  be  given,  and  therefore  an 
instruction- binding  the  jury  to  give  exem- 
plary damages  is  erroneous.  Fink  v.  Thomas 
(W.  Va.),  19-571. 

13.  Question  fob  Jubt. 

Proximate  cause.  —  Whether  the  defend- 
ant's act  or  omission  alleged  to  be  negligence 
naturally  and  proximately  caused  the  plain- 
tiff's injuries  is,  as  a  rule,  a  question  for  the 
jury.  But  if  there  is  no  evidence  connecting 
the  defendant's  alleged  negligence  with  the 
plaintiff's  injuries,  or  if  it  is  obvious  that 
the  defendant's  act  or  omission  was  not  the 
natural  and  proximate  cause  thereof,  the 
question  is  for  the  court.  Smith  v.  Public 
Service  Corporation    (N.  J.),  20-151. 

Assessment  of  damages.  —  The  defend- 
ant in  a  personal  injury  case  has  no  right  to 
have  the  jury  assess  separately  the  plaintiff's 
damages  for  physical  injury  and  for  mental 
shock.  Toronto  R.  Co.  «.  Toms  (Can.),  20- 
985. 

14.  Verdict. 
a.  In  general. 

Presumption  as  to  inclusion  of  ex- 
emplary damages.  —  In  an  action  for  dam- 
ages, where  the  court  instructs  the  jury 
that  they  may  under  certain  conditions  allow 
exemplary  damages,  but  does  not  direct  them 
to  state  damages  that  are  compensatory  sepa- 
rately from  those  that  are  punitive,  and  the 
jury  return  a  verdict  for  the  plaintiff  for  a 
single  sum,  it  will  be  presumed  that  the 
amount  of  the  verdict  is  in  part  made  up  of 
exemplary  damages.  Otto  Kuehne  Preserv- 
ing Co.  V.  Allen  (U.  S.),  8-746. 

Keduction  of  amount  by  trial  judge. 
—  In  an  action  for  personal  injuries  caused 
by  the  bite  of  a  vicious  dog,  a  judgment  will 
not  be  set  aside  as  excessive  when  the 
amount  of  the  verdict  returned  by  the  jury 
is  reduced  on  motion  by  the  trial  judge  to  a 
sum  for  which  a  judgment  is  entered  and 
which  the  plaintiff  elects  to  take.  Grissom  v. 
Hofius    (Wash.),  4^125. 

b.  In    action    against    joint    tortfeasors. 

In  an  action  against  joint  tortfeasors 
where  exemplary  damages  are  awarded,  it 
is  not  necessary  that. the  verdict  should  be 
against  each  defendant  in  the  same  amount, 
because  some  of  the  defendants  may  have 
acted  without  malice.  St.  Louis  R.,  etc.,  Co. 
V.  Thompson   (Tex.),   19-1250. 

c.  Inadequate    damages. 

$1,000  for  injuries  to  hand.  —  Where 
a  boy  not  quite  thirteen  years  old  loses  his 
thumb  and  forefinger  and  portions  of  the 
next  two  fingers  as  the  result  of  an  accident, 
an  award  of  $1,000  as  damages,  in  an  action 
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for  the  injury,  is  manifestly  inadequate. 
Eossey  v.  Lawrence   (La.),  17-484. 

Compromise  verdict.  —  It  ia  the  duty  of 
the  court  in  case  of  inadequate  damages  for 
a  plaintiff,  to  set  aside  the  verdict  when  the 
jury  in  rendering  the  verdict  either  disre- 
garded the  testimony  or  acted  from  passion 
or  prejudice,  or  when  the  smallness  of  the 
verdict  sliows  that  the  jury  made  such  a 
compromise  as  was  equivalent  to  a  verdict 
for  the  defendant.  Leavitt  v.  Dow  (Me.), 
17-1072. 

Neiv  trial  for  inadequacy.  —  In  an  ac- 
tion to  recover  damages  for  personal  injuries, 
it  is  within  the  discretion  of  the  trial  court 
to  set  aside  a  verdict  for  the  plaintiff  on  the 
ground  that  the  damages  awarded  are  inade- 
quate, and,  in  the  absence  of  a  showing  of 
abuse,  the  exercise  of  this  discretion  will  not 
be  revised  on  appeal.  Ford  v.  Minneapolis 
St.  E.  Co.   (Minn.),  8-902. 

By  the  general  common-law  rule,  new  trials 
were  not  granted  upon  the  ground  of  inade- 
quate damages  in  actions  of  trespass,  or  per- 
haps in  any  action  of  tort;  but  this  rule  has 
been  relaxed,  and  it  is  now  held  in  England 
and  the  United  States,  that  no  reason  can  be 
given  for  setting  aside  verdicts  because  of 
excessive  damages,  which  does  not  apply  to 
cases  of  inadequate  damages.  Leavitt  v.  Dow 
(Me.),  17-1072. 

d.  Excessive   damages. 

In  general. —  The  amount  of  damages  for 
personal  injuries  involving  both  physical  and 
mental  pain  and  suffering  is  peculiarly  a, 
question  for  the  jury,  and  even  though  the 
verdict  which  it  awards  is  large,  it  will  not 
be  disturbed  on  appeal  if  it  is  not  so  grossly 
excessive  as  to  indicate  passion,  prejudice,  or 
Corruption  on  the  part  of  the  jury.  Yazoo, 
etc.,  E.  Co.  V.  Grant  (Miss.),  4-556. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  a  verdict  in  favor  of  the 
plaintiff  will  not  be  set  aside  as  excessive, 
unless  the  amount  of  damages  allowed  is  so 
large  as  to  indicate  partiality  or  prejudice 
on  the  part  of  the  jury.  McCrorey  v.  Thomas 
(Va.),  17-373. 

Damages  in  excess  of  plaintiff's 
proof.  —  Where,  in  an  action  for  the  abate- 
ment of  a  nuisance,  and  for  damages,  the 
plaintiff's  witness  testifies  on  cross-examina- 
tion that  the  value  of  the  land  damaged  by 
the  nuisance  was,  before  the  creation  of  the 
nuisance,  worth  from  six  to  eight  hundred 
dollars,  that  the  land  was  worth  little  for 
anything  but  garden  purposes,  and  that  he 
cannot  say  what  it  was  worth  after  the  in- 
jury, and  the  defendant's  witnesses  place  the 
value  of  the  land  at  the  time  of  the  trial  at 
about  four  hundred  dollars,  an  allowance  of 
nine  hundred  dollars  as  compensatory  dam- 
ages is  excessive,  and  will  be  reduced  to  six. 
hundred  dollars.  Karns  v.  Allen  (Wis.),  15- 
543. 

$10,000  for  personal  injuries. — 
Where,  in  an  action  against  a  carrier  of 
passengers  by  a  passenger  whose  arm  was 
injured  by  the  falling  of  a  window-sash  of  a 
car  in  which  she  was  riding,  it  appears  that 


the  passenger  was  tvvent3'  years  of  age  at  the 
time  of  the  accident,  strong,  healthy,  and 
active,  skilled  in  household  work,  fond  of 
driving  and  athletic  games,  well  educated, 
competent  to  perform  upon  the  piano,  spe- 
cially trained  in  elocution,  and  qualified  to 
teach  and  give  elocutionary  and  Delsartian 
entertainments,  and  had  just  commenced 
teaching  a  small  class  in  elocution;  that  the 
injury  was  upon  the  elbow  joint,  affecting 
chiefly  the  tilnar  nerve,  was  extremely  pain- 
ful, necessitating  the  use  of  opiates  to  pro- 
duce sleep,  and  was  still  painful  at  the  time 
of  the  trial;  that  the  injury  resulted  in  a 
numb  feeling  in  the  arm  and  two  fingers,  and 
that  the  muscles  of  the  arm  became  and  re- 
mained soft,  flabby,  and  shrunken  in  size, 
and  the  power  to  grip  and  hold  anything 
securely  in  the  hand  of  that  arm  was  lost, 
so  that  the  injured  person  could  not  comb 
her  hair  or  make  her  own  toilet,  could  not 
help  at  housework,  or  play  the  piano,  and 
was  compelled  to  abandon  elocutionary  and 
Delsartian  exercise;  that  she  was  nervous, 
often  sleepless,  had  little  appetite,  and  was 
somewhat  reduced  in  flesh;  and  that  the 
medical  treatment  of  the  injury  had  no  per- 
ceptible effect,  there  being  no  improvement, 
and  that  conditions  were  rather  worse  than 
better,  physicians  being  unable  to  foretell  or 
promise  when,  if  ever,  redovery  would  occur, 
but  regarded  the  outlook  as  unfavorable,  a 
judgment  for  $10,000  damages  will  not  be 
disturbed  as  excessive.  Cleveland,  etc.,  E.  Co. 
V.   Hadley    (Ind.),   16-1. 

$8,000  for  personal  injuries.  —  In  an 
action  for  damages  for  personal  injuries  to 
a  boy  fourteen  years  of  age,  evidence  ex- 
amined and  held  not  to  justify  the  court  in 
reversing,  as  excessive,  a  verdict  and  judg- 
ment for  $8,000.  Ferguson  v.  Truax  (Wis.), 
13-1092. 

$5,500  for  personal  injuries.  —  Where, 
in  an  action  to  recover  damages  for  persona] 
injuries  sustained  by  a  young  woman  of 
about  twenty-one  years  of  age  who,  prior  to 
the  accident  causing  such  injuries,  was  earn- 
ing six  dollars  a  week  as  a  stenographer,  it 
appears  that  the  accident  resulted  in  the 
amputation  of  her  left  leg  at  the  knee,  pa- 
resis in  a  hand  and  arm  from  which  there 
may  never  be  a  complete  recovery,  injury  to 
her  back,  bruises  on  her  face,  and  a  serious 
shock  to  her  nervous  system,  a  verdict  for 
$5,500  is  not  so  excessive  as  to  require  a  new 
trial.  Morin  v.  Ottawa  Electric  E.  Co. 
(Can.),   1,5-51. 

$1,900  for  personal  injuries.  —  In  an 
action  by  a  woman  for  personal  injuries 
where  the  evidence  shows  that  the  injury  to 
the  plaintiff  caused  her  great  pain  and  suf- 
fering, the  amount  of  $1,900,  awarded  to 
her  by  the  jury  for  her  injuries,  is  not  so 
large  as  to  show  that  the  jury  neglected  their 
duty,  or  were  actuated  by  any  improper  mo- 
tive, or  did  not  appreciate  the  grounds  on 
which  they  might  act  in  awarding  damages. 
Wright  V.  Toronto  R.  Co.    (Can.),  17-657. 

$1,000  for  personal  injuries.  —  Where 
it  appears  in  an  action  to  recover  for  per- 
sonal injuries  that  two  ribs  on  the  plaintiff's 
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right  side  were  broken;  that  for  five  weeks 
it  was  necessary  for  him  to  remain  with  his 
body  in  straps,  during  which  time  he  suffered 
intensely;  that  he  spat  blood;  that  the  pain 
in  his  right  side  continued  for  more  than  a 
year;  that  before  the  injury  he  was  a  strong, 
robust,  and  active  man,  but  that  since  the 
injury  he  lost  flesh  and  his  health  was  seri- 
ously impaired,  and  he  could  work  only  with 
difficulty,  a  verdict  for  $1,000  is  not  exces- 
sive. Merchants  Ice,  etc.,  Co.  v.  Bargholt 
(Ky.),   16-965. 

$700  for  injury  to  land.  —  In  an  ac- 
tion for  damages  for  an  injury  to  land,  an 
allowance  of  $700  for  loss  of  rentals  held  to 
be  supported  by  the  evidence.  Karns  v.  Al- 
len  (Wis.),  15-543. 

$2,000  for  injuries  to  trees.  —  Where 
it  appears  in  an  action  for  injury  to  trees 
that  there  is  a  conflict  in  the  evidence  as  to 
the  value  of  eight  or  nine  hundred  apple 
trees,  some  of  which  were  destroyed  and 
others  greatly  injured  by  a  fire  which  oc- 
curred through  the  defendant's  negligence, 
that  one  of  the  defendant's  witnesses  put  the 
damages  at  $2.50  a  tree,  that  two  neighbors 
who  handled  fruit  and  fruit  trees,  and  who 
shortly  ilfter  the  fire  was  procured  by  the 
defendant  to  assess  the  damages,  placed  the 
loss  at  -$2,461,  and  that  some  of  the  defend- 
ant's witnesses  estimated  the  damages  at  a 
considerably  lower  amount  and  others  at  a 
higher  amount,  a  verdict  of  $2,000  will  not 
be  set  aside  as  excessive.  Louisville  etc.,  R. 
Co.  r.  Beeler    (Ky.),  15-913. 

15.  Review   on   Appeal. 

Separate  items  included  in  judgment. 

—  In  an  action  by  a  passenger  against  a 
railroad  company  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  resulted  from 
the  negligence  of  the  defendant's  servants, 
where  the  jury  find  in  favor  of  the  plaintiff, 
a.  married  woman,  and  assess  her  damages  at 
$1,900  for  her  injuries  and  $600  for  loss  of 
business,  the  course  pursued  by  the  trial 
judge  in  entering,  judgment  generally,  in 
favor  of  the  plaintiff,  for  $2,500,  does  not 
prevent  the  court  on  appeal  from  consider- 
ing the  propriety  of  the  amount  allowed  by 
the  jury  for  loss  of  business.  Wright  v. 
Toronto  R.  Co.    (Can.),  17-657. 


DAMS. 

See    Watebs   and   Watebcoubses. 
Obstruction    of    stream   as    public    nuisance, 

see  Nuisances,  2  b. 
Prescriptive    right    to    maintain    dam,    see 

Watebs  and  Watebcoubses,  3  b   (4). 


DANCING    SCHOOLS. 

Regulation  of,  see  Constitutional  Law,  10. 

DANGER. 

Acts   done  in    sudden  danger  as  negligence, 
see  Stbeet  Railways,  8  a  ( 6 ) . 


DANGEROUS    EMPLOYMENT. 

Duty  of  master  to  warn  and  instruct  ser- 
vants, see  MAisiEB  and  Servant,  3  d 
(1). 


DANGEROUS    PREMISES. 

See  Negligence. 

Liability  of  carrier  for  defective  or  unsafe 
condition  of  conveyances,  see  Cabbiebs, 
6  e   (3). 

Liability  of  innkeeper  for  defects  in  prem- 
ises, see  Inns,  Boabding  Houses,  and 
Apabtments,  6. 

Liability  of  master  for  injuries  to  servants, 
see  Masteb  and  Sebvant,  3. 

Liability  of  water  company  to  trespassers, 
see   Watebs  and  Watebcoubses,  4  d. 


DANGEROUS    WEAPONS. 

See  Weapons. 

DATE. 

Materiality  of  exact  date  of  crime,  see 
Criminal  Law,  6  q   (1). 

Omission  of  date  in  indictment,  see  Indict- 
ments and  Informations,  8. 

Presumption  of  date  of  delivery  of  deed,  see 
Deeds,  I  c   (1). 

DAT. 

Computation  of  time,  see  Time. 
Day's  labor,  see  Labob  Laws. 
Fractions    of    day    as    affecting    priority   of 
events  on   same  day,   see  Executions, 
.    11. 

DEAD    ANIMAL. 

Pollution  of  water  by  burying  dead  animal, 
see  Waters  and  Watercourses,  1. 

Property  rights  in,  see  Constitutional  Law, 
9  b. 

DEAD    BODY. 

See  Cemeteries;    Coroners. 

Burial  ground  as  nuisance,  see  Nuisances, 

1  b. 
Liability  of  municipality  for  acts  of  officers 

in  search  for  dead  body,  see  Municipal 

COBPOBATIONS,    9    a. 

Rights  of  property  and  possession.  — 

A   widow   has   an    interest   in    the   unburied 
body    of    her    deceased    husband    which    the 
.  courts  will  recognize.    Louisville,  etc.,  R.  Co. 
V.  Wilson   (Ga.),  3-128. 

The  common  law  recognizes  no  right  of 
property  in  dead  bodies,  but  there  is  a  right 
of  possession  for  the  purpose  of  preservation 
and  burial,  wrongful  and  intentional  inter- 
ference with  which  gives  a  right  of  action  for 
damages   including  damages   for   mental   an- 
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giiish.  Beaulieu  v.  Great  Northern  R.  Co. 
(Minn.),  14^62. 

Action  for  injuries.  —  Facts  held  to 
constitute  negligence  giving  a  widow  a  right 
of  action  for  injury  to  the  dead  body  of  her 
husband.  Louisville,  etc.,  R.  Co.  v.  Wilson 
(Ga.),  3-128. 

Damages  for  injuries  to. —  The  parents 
of  an  infant  child  are  not  entitled,  under  the 
law,  to  recover  damages  for  mental  pain  and 
anguish  occasioned  by  the  mutilation  of  the 
dead  body  of  such  infant.  Long  v.  Chicago, 
etc.,  R.  Co.    (Okla.),  6-1005. 

In  an  action  against  a  railroad  company 
for  damages  for  breach  of  contract  in  failing 
to  deliver  a  corpse  to  a  connecting  carrier 
and  thereby  delaying  the  funeral  arrange- 
ments twenty-four  hours,  damages  for  mental 
anguish  cannot  be  recovered  in  the  absence 
of  wilful  or  malicious  misconduct  on  the  part 
of  the  company  or  its  agents.  Beaulieu  v. 
Great  Northern  E.  Co.   (Minn.),  14-462. 


DEADI.-r  WEAPONS. 

See  Weapons. 

DEAF  AND  DUMB  PERSONS. 

Capacity  of  deaf  mute  to  contract,  see  CoN- 
TBACTS,  2  a. 

Contributory  negligence  of  deaf  persons,  see 

Negligence,  7  a. 
Inability    to    communicate    with    others    as 

showing  insanity,  see  Insanity,  7  a. 
Mode  of  taking  testimony  of  deaf-mutes,  see 

Witnesses,  4  a. 

DEATH. 

See  Death  by  Wrongful  Act. 

Abatement  of  action  by,  see  Abatement  and 

Revival. 
Belief  as  to  death  of  former  spouse  as  defense 

to  bigamy,  see  Bigamy,  3. 
Cause  of  death,  see  Insurance,  7  f  (4). 
Effect  of  death  of  judge  pending  motion  for 

new  trial,  see  Judges,  3  d. 
Effect  of  death  of  one  spouse  on  estate  by 

entirety,  see  Husband  and  Wife,  9  d. 
Effect  of  death  of  party  pending  appeal,  see 

Appeal  and  Ebbob,  7  a. 
Ground  for  canceling  fines,  see  Fines,  4. 
Infant  heirs  as  affected  by  death  of  ancestor, 

see  Limitation  of  Actions,  4  b    (3). 
Partnership   dissolved   by  death   of   partner, 

see  Pabtnebship,  8  a. 
Power  of  appellate  court  to  relieve  against 

failure  of  defense  by  death  of  sole  wit- 
ness, see  Appeal  and  Ebbob,  15  a. 
Prerequisite  to  grant  of  administration,  see 

Executors  and  Administratobs,  1  a. 
Presumption  against  suicide,  see  Suicide. 
Proof  of  death  of  witness  to  render  former 

testimony     admissible,     see     Criminal 

Law,  6  n   (1). 
Revocation  of  decree  of  divorce  after  death 

of  plaintiff,  see  Divorce,  8. 


Right  to  issue  execution  in  favor  of  firm 
after  death  of  partner,  see  Pabtneb- 
ship, 5  b   ( 5 ) . 

Sufficiency  of  proof  of  death,  see  Benevolent 
OB  Beneficial  Associations,  9  a. 

Termination  of  contract  of  employment  by 
death  of  servant,  see  Master  and  Ser- 
vant, 1  c   (2). 

Vacancy  in  office  of  justice  of  the  peace  cre- 
ated by  death  before  term  begins,  see 
Justices  of  the  Peace,  1  b. 

No  presumption  from  absence  alone. 

—  In  order  that  the  presumption  that  a  per- 
son once  shown  to  have  been  alive  continues 
to  live  may  be  overcome  by  the  presumption 
of  death  arising  from  seven  years'  unex- 
plained absence  from  home  or  place  of  resi- 
dence, there  must  be  a  lack  of  information 
concerning  the  absentee  on  the  part  of  those 
likely  to  hear  from  him,  after  diligent  in- 
quiry. Modern  Woodmen  v.  Gerdom  (Kan.), 
7-570. 

The  removal  of  a  person  to  another  part 
of  the  country,  or  his  mere  absence  from  a 
former  home,  where  he  has  been  unheard  of 
for  seven  years,  does  not  create  the  presump- 
tion of  death.  Renard  v.  Bennett  (Kan.), 
14-240. 

The  inference  of  death  to  be  derived  from 
the  unexplained  absence  of  a  person  from  his 
home  for  a  period  of  seven  years  is,  at  best, 
only  a  presumption,  and  cannot  arise  unless 
the  absence  remains  unexplained  after  dili- 
gent inquiry  is  made  of  the  persons  and  at 
the  places  where  tidings  of  the  absentee,  if 
living,  would  most  probably  be  had.  Renard 
17.   Bennett    (Kan.),   14-240. 

The  fact  that  an  absentee  who  has  changed 
his  domiell  and  does  not  Intend  to  return  has 
not  communicated  with,  or  is  unheard  of  by, 
those  remaining  at  his  former  home,  does  not 
raise  the  presumption  of  death,  which  only 
arises  after  due  inquiry  has  been  made  at  his 
last-named  domicil  and  of  the  persons  likely 
to  know  of  his  whereabouts  if  living.  Ren- 
ard V.  Bennett    (Kan.),   14-240. 

Inquiry  necessary  to  raise  presump- 
tion.—The  inquiry  which  must  be  made 
concerning  an  absentee,  before  a  presumption 
of  death  will  arise  from  his  unexplained  ab- 
sence of  seven  years,  should  extend  to  all 
those  places  where  information  is  likely  to 
be  obtained,  and  to  all  those  persons  who 
in  the  ordinary  course  of  events  would  be 
likely  to  receive  tidings  if  the  absentee  were 
alive,  whether  members  of  his  family  or  not; 
and  in  general  the  inquiry  should  exhaust 
all  patent  sources  of  information,  and  all 
others  which  the  circumstances  of  the  case 
suggest.  Modern  Woodmen  v.  Gerdom 
(Kan.),  7-570. 

Circumstances  sufficient  to  raise  pre- 
sumption. —  The  report  of  the  death  of 
certain  heirs,  together  with  their  complete 
disappearance  for  more  than  twenty  years, 
is  sufficient  prima  facie  evidence  of  the  death 
of  such  persons.  Vaughn  v.  Langford  (S 
Car.),  16-91. 

Presumption  of  survivorship.  —  There 
is    no    presumption    of    survivorship    in    the 
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case  of  persons  who  perish  in  a  common  dis- 
aster. In  the  absence  of  proof  tending  to 
show  the  order  of  dissolution,  the  question  of 
actual  survivorship  is  regarded  as  unascer- 
tainable,  and  descent  and  distribution  talce 
the  same  course  as  if  the  deaths  had  been 
simultaneous.  St.  John  v.  Andrews  Insti- 
tute (N.  Y.),  14-708. 


DEATH  BY  WRONGFUL  ACT. 

1.  Validity  of  Statute  Cbeating  Lia- 

bility, 650. 

2.  When  Action  Will  Lie,  650. 

3.  Survival  of  Cause  of  Action,  650. 

4.  Pleading  and  Defenses,  651. 

5.  Statute  of  Limitations,  651. 

6.  Who  May  Sue,  652. 

a.  Husband,  652. 

b.  Parent,  652. 
e.  Children,  652. 

d.  Personal  representatives,  652. 

7.  Who  Liable,  652. 

8.  Evidence,  652. 

9.  Questions  foe  Jury,  653. 

10.  Instbuctions,  653. 

11.  Measube  op  Damages,  653. 

a.  Generally  653. 

b.  For  death  of  parent,  653. 

c.  For  death  of  child,  653. 

d.  For  death  of  wife,  654. 

e.  For  death  of  husband,  654. 

f.  In  suit  by  next  of  kin,  654. 

g.  Exemplary  damages,  654. 

12.  distbibution  and  apportionment  op 

Recoveby,  654. 

Law  governing  liability  for  wrongful  death, 
see  Conflict  of  Laws,  6. 

Negligent  sale  of  poisons,  see  Drugs  and 
Druggists. 

Only  punitive  damages  recoverable,  see  Dam- 
ages, 4. 

Pleading  statute  of  limitations  in  action  for 
death  by  wrongful  act,  see  Limitation 
OF  Actions,  8b  (1). 

Survival  of  cause  of  action,  see  Abatement 
and  Revival. 

1.  Validity  op  Statute  Creating  Liability. 

The  Federal  Employers'  Liability  Act  of 
1908  (Act  of  April  22,  1908,  c.  149,  35  St. 
L.  65,  Fed.  St.  Ann.  Supp.  1909,  p.  584)  is 
unconstitutional  in  that  it  gives  a  remedy 
for  injuries  causing  death,  without  limita- 
tion of  the  damages  recoverable,  in  favor  of 
the  executor  or  administrator,  and  directs 
the  fund  to  be  distributed  in  a  manner  in- 
consistent with  the  law  of  every  state  with 
respect  to  the  devolution  of  the  estates  of  de- 
ceased persons,  thus  invading  the  sphere  of 
legislation  reserved  to  the  states.  Hoxie  v. 
New  York,  etc.,  R.  Co.  (Conn.),  17-324. 

2.  When  Action  Will  Lie. 

Death  not  instantaneoua.  —  Where  one 
injured    through    the   negligence    of    another 


lives,  though  unconscious,  until  the  following 
day,  a  right  of  action  for  the  injury  vests  in 
and  survives  him,  and  no  action  accrues 
under  a  statute  pennitting  recovery  for  in- 
stantaneous death.  Olivier  v.  Houghton 
County  St.  R.  Co.  (Mich.),  3-53. 

Death  due  to  other  than  statutory 
causes.  —  Under  a  statute  giving  n  right  'of 
action  for  a  death  caused  by  the  negligence 
of  the  servants  of  a  common  carrier,  the 
latter  is  not  liable  unless  the  servants  are  at 
the  time  of  the  negligence  engaged  in  the 
carrying  business.  Missouri,  etc.,  R.  Co.  v. 
Freeman   (Tex.),  1-481. 

Action  in  one  state  £or  death  in  an- 
other. —  Under  the  Rhode  Island  statute 
providing  that  an  action  for  the  wrongful 
death  of  a  person  may  be  "  brought  by  and 
in  the  name  of  the  executor  or  administrator 
of  such  deceased  person  whether  appointed  or 
qualified  within  or  without  the  sta;te,"  an 
administratrix  of  another  State  can  sue  in 
the  state  of  Rhode  Island  for  a  death  occur- 
ring in  such  other  state  where  the  laws  of 
that  state  create  a  cause  of  action  for  wrong- 
ful death  substantially  similar  to  that  given 
by  the  statute  of  Rhode  Island.  The  ad- 
ministratrix in  such  suit  acts  only  as  trustee 
for  the  beneficiaries  named,  and  does  not  hold 
any  sum  which  she  recovers  as  assets  of  the 
estate  to  which  she  is  accountable  in  the 
probate  court  of  Rhode  Island.  Connor  v. 
New  York,  etc.,  R.  Co.  (R.  I.),  13-1033. 

3.  Survival  of  Cause  of  Action. 

Under  Missouri  statute.  —  Prior  to  the 
amendment  of  section  2864  of  the  Missouri 
Revised  Statutes  of  1899  in  the  year  1905, 
the  only  persons  who  could  bring  an  action 
under  that  section  for  the  wrongful  killing 
of  another  were  the  beneficiaries  specifically 
named  therein,  viz.,  the  husband  or  wife, 
minor  child  or  children,  or  father  or  mother 
of  the  deceased,  and  the  statutory  right  of 
action  did  not  survive  to  the  personal  repre- 
sentative of  a  deceased  beneficiary.  ■  Grilkeson 
V.  Missouri  Pacific  R.  Co.   (Mo.),  17-763. 

Sections  96  and  97  of  the  Revised  Statutes 
of  1899  were  intended  to  provide  for  the  sur- 
vival, in  favor  of  and  against  personal  repre- 
sentatives, of  actions  for  wrongs  to  property 
rights  and  interests  only,  and  not  for  actions 
based  upon  the  death  of  a  human  being,  and, 
consequently,  where  a  married  man  is  killed 
in  a  railroad  accident,  and  one  of  his  minor 
children  is  injured  in  the  same  accident  and 
afterwards  dies,  the  personal  representative 
of  such  deceased  child  cannot  maintain  ah 
action  against  the  railroad  company,  under 
the  sections  above  mentioned,  to  recover  dam- 
ages for  the  father's  death.  Gilkeson  v.  Mis- 
souri Pacific  R.  Co.  (Mo.),  17-763. 

The  purpose  of  section  2864  of  the  Revised 
Statute  of  1899,  which  makes  a  carrier  of 
passengers  liable  to  a  fixed  penalty  of  $5,000, 
payable  to  certain  beneficiaries,  wherever  a 
passenger  is  killed  by  the  negligence  of  its 
servants,  is  not  simply  to  afford  compensa- 
tion to  the  beneficiaries  named  therein  for  tlie 
damages  suflFered  by  them,  but  also  to  secure 
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the  jjersonal  safety  of  passengers.  To  con- 
strue that  section  as  giving  a  right  of  action 
for  injury  to  property  rights,  which  would 
survive  to  the  personal  representatives  of  a 
deceased  beneficiary  under  sections  96  and  97 
of  the  Revised  Statutes,  would  be  to  render 
it  unconstitutional,  as  authorizing  the  tak- 
ing of  private  property  for  private  use,  and 
without  due  process  of  law,  and  also  as  deny- 
ing the  equal  protection  of  the  laws.  Gilke- 
son  V.  ilissouri  Pacific  R  Co.  (ilo.),  17- 
763. 

As  section  2864  of  the  Revised  Statute  of 
1899,  which  makes  a  common  carrier  of  pas- 
sengers liable  to  a  fixed  penalty  of  $5,000, 
wherever  a  passenger  is  killed  by  the  negli- 
gence of  its  servants,  is  a  special  statute,  en- 
acted subsequently  to  sections  96  and  97  of 
the  Revised  Statutes,  it  must  be  taken  as 
constituting  an  exception  to,  if  not  a  repeal 
pro  tanto  of,  the  latter  sections,  assuming 
that  those  sections  can  have  reference  to  a 
cause  of  action  arising  out  of  the  death  of  a 
human  being.  Gilkeson  ('.  Missouri  Pacific 
R.  Co.   (Mo.),  17-763. 

Beath  of  wrongdoer.  —  The  Missouri 
statute  providing  that  actions  for  personal 
wrongs  shall  not  die  with  the  person  whose 
death  is  occasioned  by  the  wrongful  act,  but 
making  no  provision,  whether  intentionally 
or  by  oversight,  for  the  contingency  of  the 
death  of  the  person  wrongfully  causing  the 
death,  being  a  complete  enactment  in  itself 
and  in  derogation  of  the  common  law,  will 
not  be  construed  to  give  a  right  of  action 
against  the  personal  representative  of  a  de- 
ceased wrongdoer,  or  to  permit  the  revival  of 
such  an  action  commenced  prior  to  his  death. 
Bates  !■.  Sylvester   (Mo.),  12-457. 

4.  Pleading  and  Defenses. 

Sufficiency  of  petition. — As  death  caused 
either  through  negligence  or  with  criminal 
intent  gives  a  complete  cause  of  action  under 
the  Missouri  statute,  a  petition  charging  that 
the  plaintiff's  husband  was  shot  and  killed 
"  negligently  and  with  criminal  intent " 
states  a  good  cause  of  action,  and  the  doe- 
trine  of  felo  de  se  does  not  apply.  O'Brien 
V.  St.  Louis  Transit  Co.   (Mo.),  15-86. 

Waiver  of  defects  in  pleading.  —  In 
such  a  case,  even  though  the  defendant  could 
compel  the  plaintiff  to  elect  between  the  two 
causes  of  action  or  could  demur  to  the  peti- 
tion on  the  ground  that  inconsistent  causes 
of  action  are  stated  in  a  single  count,  the  de- 
fendant cannot  complain  of  such  defects  after 
having  answered  and  gone  to  trial  on  the 
issues.  O'Brien  «.  St.  Louis  Transit  Co. 
(Mo.),  15-86. 

Release  of  damages.  —  Where  one  in- 
jured through  the  negligence  of  another  has 
for  a  valuable  consideration  released  the  lat- 
ter from  all  liability  therefor,  the  former's 
wife  and  children  have  no  riglit  of  action  for 
damages  on  account  of  his  death  resulting 
subsequently  from  the  same  injuries.  Thomp- 
son V.  Ft.  Worth,  etc.,  R.  Co.   (Tex.),  1-231. 

An  action  for  death  by  wrongful  act  can- 
not be  maintained  under  the  Missouri  statute 
by   the   widow  or   children    of   the   deceased. 


where  he,  during  his  lifetime  and  after  the 
injury,  executes  a  release  of  damages  for  a 
valuable  consideration  and  without  fraud, 
inadvertence,  or  mistake.  Strode  v.  St.  Louis 
Transit  Co.  (Mo.),  7-1084. 

A  release  by  the  driver  of  an  express  wagon 
of  a  claim  for  damages  against  a  street  rail- 
way company  is  supported  by  a  valid  consid- 
eration, and,  in  the  absence  of  fraud,  inad- 
vertence, or  mistake,  is  valid  as  to  him, 
though  he  is  paid  no  money  thereunder, 
where  he  signs  jointly  with  the  express  com- 
pany upon  the  railway  company's  refusal  to 
pay  for  damage  to  the  wagon  except  on  con- 
dition that  he  shall  join  in  the  release. 
Strode  i'.  St.  Louis  Transit  Co.  (Mo.),  7- 
1084. 

Deceased  a  licensee  on  defendant's 
Iiremises.  —  In  an  action  to  recover  damages 
for  death  by  wrongful  act,  the  defendant  can- 
not defeat  a  recovery  by  the  plaintiff  by 
showing  that  the  deceased,  at  the  time  of  the 
accident  which  caused  his  death,  was  working 
on  an  irrigation  ditch  located  upon  a  rail- 
road right  of  way,  but  not  owned  by  the  rail- 
road company.  Such  proof  does  not  show 
that  the  deceased  was  a  trespasser,  since  a 
railroad  company  may  lawfully  grant  a 
license  to  a  private  individual  to  use  a  por- 
tion of  its  right  of  way  in  a  manner  which 
does  not  interfere  with  the  operation  of  its 
trains.  Mize  v.  Rocky  Mountain  Bell  Tel. 
Co.  (Mont.),  16-1189. 

Justifiable  or  excusable  homicide.  — 
In  an  action  for  death  by  wrongful  act  based 
on  an  intentional  killing,  it  is  a  good  defense 
that  the  homicide  was  justifiable  or  excusa- 
ble within  the  rule  of  the  criminal  law,  as 
where  the  decedent  was  committing  or  at- 
tempting to  commit  burglary  at  the  time  he 
was  killed,  or  where  the  killing  was  done  in 
self-defense.  Suell  v.  Derricott  (Ala.),  18- 
636. 

Burden  of  proof. —  In  an  action  for  death 
by  wrongful  act,  where  the  killing  was  .  in- 
tentional and  the  defense  is  set  up  that  it 
was  justifiable  or  excusable,  the  burden  is  on 
the  plaintiff  to  establish  his  case  by  proper 
and  suflicient  proof,  as  in  other  cases,  and 
when  this  has  been  done  the  burden  is  on  the 
defendant  to  show  the  justification  or  excuse 
for  the  killing.  Suell  v.  Derricott  (Ala.), 
18-636. 

5.  Statute  of  Limitations. 

Wben    statute    begins    to    run.  —  The 

Alabama  statute  which  authorizes  the  per- 
sonal representative  of  a  servant  or  employee 
who  has  been  killed  by  the  negligence  of  his 
employer  to  maintain  an  action  for  damages 
does  not  create  a  new  or  independent  cause 
of  action  in  the  personal  representative,  but 
simply  continues  the  right  of  action  which 
accrued  to  the  deceased  at  the  time  of  the 
injury,  and,  consequently,  the  one-year  stat 
ute  of  limitations  against  the  action  runs 
from  the  date  of  the  injury,  and  not  from 
the  death  of  the  party  injured  or  the  grant- 
ing of  letters  on  his  estate.  Williams  r. 
Alabama  Great  Southern  R,  Co.  (Ala.)  l7- 
510,  ^         '.     < 
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6.  Who  May  Stje. 
a.  Husband. 

Under  Kansas  statute.  —  The  surviving 

husband  is  his  deceased  wife's  next  of  kin 
within  the  meaning  of  the  Kansas  statute 
giving  a  right  of  action  for  death  hy  wrong- 
ful act.  Atchison,  etc.,  R.  Co.  v.  Townsend 
(Kan.),  6-191. 

b.  Parent. 

In  general.  —  A  father  cannot  maintain 
an  action  in  his  own  right  for  damages  on 
account  of  the  negligent  killing  of  his  child. 
Shaw  V.  Charleston  (W.  Va.)  4-515. 

Parent  of  illegitimate  child.  —  The 
child  referred  to  in  the  Louisiana  statute  giv- 
ing to  parents  a  right  of  action  for  the  death 
of  a  child  by  wrongful  act  is  a  legitimate  and 
not  an  illegitimate  child.  Lynch  w.  Knoop 
(La.),  10-807. 

In  an  action  for  death  by^  wrongful  act, 
of  the  plaintiff's  child,  where' the  defendant 
denies  that  the  child  was  legitimate,  and 
tenders  an  issue  requiring  proof  of  the  mar- 
riage, the  burden  of  proof  of  the  marriage  is 
on  the  plaintiff.  Lynch  v.  Knoop  (La.),  10- 
807. 

Adopting  parent.  —  The  right  granted 
by  the  Louisiana  Revised  Civil  Code  to  the 
surviving  "  father  "  or  "  mother  "  to  recover 
damages  for  the  death  of  their  son  is  a  right 
granted  to  the  actual  father  or  mother  of 
the  child,  and  not  an  adopting  parent. 
Mount  V.  Tremont  Lumber  Co.  (La.),  15-148. 

c.  Children. 

In  general.  —  Right  of  action  by  the  chil- 
dren of  the  deceased  for  death  by  wrongful 
act.  Eichorn  v.  New  Orleans,  etc.,  R.  Co. 
(La.),  3-98. 

For  death  of  mother.  —  Where  children 
are  supported  in  a  home  maintained  with  the 
earnings  of  the  father,  and  the  mother  per- 
forms the  ordinary  household  duties,  includ- 
ing such  care  of  the  children  as  a  mother 
usually  takes,  and  the  mother  loses  her  life 
through  the  wrongful  act  of  a  third  party, 
the  New  Jersey  statute  permits  an  action  to 
be  maintained  by  the  administrator  of  the 
mother  to  recover  for  the  benefit  of  the  chil- 
dren the  damages  occasioned  by  the  depriva- 
tion of  the  expectation  of  pecuniary  advan- 
tage which  would  have  resulted  by  a  continu- 
ance of  the  mother's  life.  Carter  v.  West 
Jersey,  etc.,  E;  Co.    (N.  J.),   16-929. 

Although  the  statute  above  mentioned 
makes  use  of  the  term  "  pecuniary  injury," 
the  plaintiff  in  an  action  brought  thereunder 
is  not  required  to  show  that  the  next  of  kin 
would  probably  have  received  from  the  de- 
ceased contributions  of  money  or  of  things 
purchased  with  money.  Carter  v.  Wtst  Jer- 
sey, etc.,  E.  Co.  (N.  J.),  16-929. 

d.  Personal  representatives. 

Administration  of  infant.  —  An  action 
may  be  maintained  by  an  administrator  to 
recover  for  the  death  of  an  infant  by  wrong- 


ful act.     Davis  e.  Seaboard  Air  Line  Ry.  (N. 
Car.),  1-214. 

Under  the  Florida  statutes,  the  adminis- 
trator of  a  deceased  minor  may  recover  dam- 
ages for  the  death  of  his  intestate,  when  such 
death  was  caused  by  the  wrongful  act,  iiegli- 
gence,  carelessness,  or  default  of  the  corpora- 
tion or  its  agents,  and  when  such  minor  has 
left  neither  widow  nor  minor  child  or  chil- 
dren, nor  any  person  or  persons  dependent  on 
him  for  support.  Bowden  v.  Jacksonville 
Electric  Co.   (Fla.),  7-859. 

Administrator  of  alien.  —  An  adminis- 
trator appointed  in  Iowa  may  maintain  an 
action  within  the  state  for  an  injury  result- 
ing in  death  to  a  resident  alien  although  the 
intestate's  sole  heir  was  at  the  time  of  the 
said  death  and  is  at  the  time  of  the  com- 
mencement of  the  action  a  nonresident  alien. 
Romano  v.  Capital  City  Brick,  etc.,  Co. 
(Iowa),  2-678. 

Where  an  unnaturalized  alien  resident  of 
one  of  the  United  States,  owning  no  estate 
and  having  no  relatives  in  this  country,  loses 
his  life  by  the  negligence  of  another,  his  ad- 
ministrator appointed  by  the  proper  court 
of  the  state  may  maintain  an  action  for  such 
wrongful  death.  Trotta  v.  Johnson  (Ky.), 
12-222. 

Under  the  Virginia  death  by  wrongful  act 
statute,  a  nonresident  alien  may  maintain 
an  action  for  the  death  of  a  resident  alien. 
Low  Moor  Iron  Co.  v.  La  Bianca  (Va.),  9- 
1177. 

7.  Who  Liable. 

Mnnicipal  corporation  exercising 
governmental  power.—  The  Kentucky  stat- 
ute providing  for  the  recovery  of  damages  in 
case  of  the  death  of  a  person  by  wrongful 
act  is  not  intended  to  give  a  right  of  action 
against  a  municipal  corporation  for  the  death 
of  a  person  occurring  as  the  result  of  an  act 
done  in  the  performance  of  a  pujblic  duty,  and 
the  doing  of  which  is  but  the  exercise  of  a 
governmental  power.  Twyman  v.  Frankfort 
(Ky.),  4-622. 

Bailroad  company  keeping  pest  camp. 
—Where  a  railroad  company  establishes  a 
pest  camp  for  the  treatment  of  its  servant" 
and  through  the  negligence  of  a  physician  in 
charge  smallpox  is  communicated  to  a  third 
person  who  dies,  the  company  is  not  liable, 
as  the  keeping  of  the  camp  is  not  a  part  of 
its  carrying  business.  Missouri,  etc.,  R.  Oo. 
V.  Freeman  (Tex.),  1-481. 

8.  Evidence. 

Mortality  tables.  —  A  mortality  table 
showing  the  expectancy  of  life  of  a  deceased 
person  is  admissible  on  the  question  of  the 
amount  of  damages  recoverable  for  the  death 
of  such  person  by  wrongful  act.  Calvert  r,. 
Electric  Light,  etc.,  Co.    (111.),  12-423. 

Inventory  and  administrator's  ac- 
count.—  In  an  action  by  an  administratrix 
to  recover  damages  for  the  negligent  killing 
of  her  intestate,  the  plaintiff's  inventory  of 
the  personal  property  of  the  estate,  and  her 
annual  account  as  administratrix,  are  not 
admissible  in  evidence  to  prove  the  intestate's 
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capacity  to  earn  and  accumulate  money. 
Cooper  V.  North  Carolina  R.  Co.  (N.  Car.), 
6-71. 

Marital  relations  of  deceased.  —  In  an 
action  by  a  widow  to  recover  damages  for  the 
death  of  her  husband,  alleged  to  have  been 
caused  by  the  defendant's  negligence,  it  is  not 
error  for  the  court  to  admit  evidence  tend- 
ing to  show  the  marital  relations  oi  the  de- 
ceased and  his  wife,  or  to  instruct  the  jury 
that  they  may  take  into  consideration  the 
pecuniary  loss,  if  any,  of  the  widow  on  ac- 
count of  her  being  deprived  of  the  comfort, 
protection,  society,  and  companionship  of  her 
husband.  Mize  v.  Rocky  Mountain  Bell  Tel. 
Co.   (Mont.),  16-1189. 

9.  Questions  for  Jury. 

Cause  of  death.  —  In  an  action  against 
a  railroad  company  to  recover  damages  for 
the  death  of  a  passenger,  where  the  plaintiff's 
theory  is  that  the  death  of  the  deceased  was 
due  to  angina  pectoris  resulting  from  the 
shock  of  an  accident  caused  by  the  defend- 
ant's negligence,  and  the  defendant's  theory 
is  that  the  death,  which  did  not  occur  until 
about  eight  months  after  the  accident,  was 
due  entirely  to  causes  which  existed  prior  to 
the  accident,  and  evidence  ■  has  been  intro- 
duced in  support  of  both  theories,  the  defend- 
ant's demurrer  to  the  evidence  is  properly 
overruled,  notwithstanding  there  is  proof 
that  the  deceased  went  about  his  labors  after 
the  injury,  and  that  physicians  were  unable 
for  several  months  to  determine  the  existence 
of  heart  trouble,  and  that  such  trouble  may 
arise  from  many  different  and  independent 
causes.  Under  such  circumstances,  the  ques- 
tion as  to  the  cause  of  death  is  properly  left 
'  to  the  jury.  Macdonald  v.  Metropolitan  St. 
R.  Co.  (Mo.),  16-810. 

10.  Instructions 

lajnrles  hastening  death.  ^  In  an  ac- 
tion to  recover  damages  for  death  by  wrong- 
ful act  it  is  erroneous  to  instruct  the  jury 
that  if  they  believe  from  the  evidence  that 
at  the  time  of  the  accident  the  deceased  "  was 
suffering  from  .  .  .  consumption,  and  that 
he  died  from  such  disease,  and  that  whatever 
injuries  he  received  in  said  accident  only  has- 
tened his  death  and  were  not  the  cause  of 
the  same,  the  plaintiff  is  not  entitled  to  re- 
cover, .  .  .  and  that  this  is  true  without 
regard  to  whether  or  not  the  defendant  was 
negligent  at  the  time  of  said  accident." 
Strode  v.  St.  Louis  Transit  Co.  (Mo.),  7- 
1084. 

Diseases  prior  to  injury. —  In  such  an 
action,  it  is  not  error  for  the  trial  court  to 
instruct  the  jury  that  if  they  believe  from 
the  evidence  that  the  death  of  the  deceased 
was  directly  caused  by  the  accident,  and  fur- 
ther find  that  the  deceased  would  not  have 
died  _  at  the  time,  under  the  circumstances, 
and  in  the  manner  he  did,  had  it  not  been  for 
the_  accident,  their  verdict  should  be  for  the 
plaintiff,  notwithstanding  they  also  find  that 
the  deceased   suffered  from  certain  diseases 


prior  to  the  accident.      Macdonald  v.  Metro- 
politan St.  R.  Co.  (Mo.),  16-810. 

Natural  and  probable  consequences 
of  act.  —  In  such  an  action,  requests  by  the 
defendant  for  instructions  to  the  effect  that 
the  jury  must  find  for  the  defendant  unless 
there  was  such  connection  between  the  negli- 
gent acts  and  the  death  of  the  decedent  as 
to  bring  it  within  the  reasonable  contempla- 
tion oif  the  defendant  that  such  death  would 
naturally  result  from  the  negligence,  are 
properly  refused.  The  liability  of  a  person 
charged  with  negligence  does  not  depend  on 
the  question  whether,  with  the  exercise  of 
reasonable  prudence,  he  could  or  ought  to 
have  foreseen  the  very  injury  complained; 
but  he  may  be  held  liable  for  anything  which, 
after  the  injury  is  complete,  appears  to  have 
been  a  natural  and  probable  consequence  of 
his  act.  Macdonald  v.  Metropolitan  St.  R. 
Co.   (Mo.),  16-810, 

11.  Measure  of  Damages. 

a.  Generally. 

Iioss  of  earnings.  —  Where  one  injured 
through  the  negligence  of  another  lives  in  an 
unconscious  condition  until  the  following  day, 
the  damages  recoverable  are  measured  by  the 
loss  of  earnings  for  a  period  during  which  he 
would  have  lived  but  for  the  injury.  Olivier 
V.  Houghton  County  St.  R.  Co.  (Mich.),  3-53. 

Review  on  appeal.  —  Where  a.  verdict 
for  death  by  wrongful  act  is  so  great  as  to 
shock  the  mind  unless  the  amount  is  justified 
by  the  circumstances  of  the  case,  the  appel- 
late court  may  consider  such  material  facts 
not  in  the  record  of  the  case  as  are  easily 
accessible,  as,  for  instance,  the  amount  of 
property  left  by  the  decedent,  the  terms  of 
his  will  and  the  persons  dependent  on  him 
for  support.  Yergy  v.  Helena  Light,  etc., 
Co.   (Mont.),  18-1201, 

b.  For  death  of  parent. 

In  general. —  The  measure  of  damages  in 
an  action  by  the  children  of  the  deceased  for 
death  by  wrongful  act.  Eichorn  v.  New 
Orleans,  etc.,  R.  Co.   (La.),  3-98. 

Verdict  for  five  thousand  dollars.  — 
In  an  action  against  a  railroad  company  to 
recover  damages  for  the  negligent  killing  of 
a  man  forty-six  years  of  age,  who  left  sur- 
viving him  a  Widow  and  six  children,  where 
the  evidence  shows  that  the  deceased  had 
earned  and  contributed  to  the  support  of  his 
family  from  seven  hundred  dollars  to  nine 
hundred  dollars  per  annum,  a  verdict  in 
favor  of  the  plaintiff  for  five  thousand  dol- 
lars cannot  be  considered  excessive,  St 
Louis,  etc.,  R.  Co.  v.  Raines  (Ark.),  17-1. 

c.  For  death  of  child. 

Funeral  expenses. —  In  an  action  by  a 
father  to  recover  damages  for  the  negligent 
killing  of  his  unmarried  infant  daughter,  he 
cannot  recover,  either  at  common  law  or  un- 
der Lord  Campbell's  Act,  the  expenses  of  the 
child's  funeral.  Clark  c.  London  General 
Omnibus  Co.    (Eng,),  6-198. 


654 


ANN.  CAS.  DlGEyT,  VOLS.  1-20. 


d.  For   death  of  wife. 

Loss  of  time  and  funeral  expenses.  — 

Independent  of  any  statute,  a  husband  whose 
wife  is  killed  by  the  negligent  act  of  another 
is  entitled  to  recover  for  loss  of  time  and 
funeral  expenses  resulting  from  the  act  com- 
plained of.  Philby  c.  Northern  Pacific  R. 
Co.   (Wash.),  13-742. 

Seduction  of  expense  of  maintenance. 
—  In  an  action  by  a  husband  to  recover  for 
the  death  of  his  wife  caused  by  the  defend- 
ant's negligence,  the  cost  of  the  wife's  main- 
tenance should,  in  estimating  the  damages, 
be  deducted  from  the  value  of  the  services  of 
which  the  plaintiff  has  been  deprived.  Gor- 
ton V.  Harmon   (Mich.),  15-461. 

e.  For  death  of  husband. 

Verdict  for  forty  thousand  dollars 
excessive.  —  A  verdict  for  $40,000  for  death 
by  wrongful  act  is  excessive  where  the  de- 
cedent, whose  estate  exceeded  $70,000  in 
value,  had  no  children  and  no  person  depend- 
ent on  him  except  his  wife,  to  whom  he  had 
bequeathed  his  entire  estate  for  her  life. 
Yergy  v.  Helena  Light,  etc.,  Co.  (Mont.),  18- 
1201. 

f.  In  suit  by  next  of  kin. 

Person  receiving  no  pecuniary  aid 
from  deceased.  —  In  an  action  for  death  by 
wrongful  act,  brought  by  the  collateral  next 
of  kin  who  received  no  pecuniary  aid  from 
the  deceased  and  who  were  not  entitled  to 
require  such  aid,  only  nominal  damages  can 
be  recovered,  and  vague,  uncertain,  and  in- 
definite proof  of  gratuitous  legal  services  ren- 
dered by  the  deceased  to  the  plaintifi's  is  in- 
sufficient to  show  a  pecuniary  loss  to  the 
plaintiffs  resulting  from  the  deprivation  of 
such  services.  Rhoads  v.  Chicago,  etc.,  E. 
Co.  (III.),  10-111. 

g.  Exemplary  damages. 

Under  Kansas  statute. — Exemplary  dam- 
ages are  not  recoverable  in  an  action  for 
death  by  wrongful  act  brought  under  the 
Kansas  statute.  Atchison,  etc.,  R.  Co.  v. 
Towrisend  (Kan.),  6-191. 

Under  Missouri  statute, — The  provision 
of  the  Missouri  death  by  wrongful  act  stat- 
ute that  in  assessing  damages  regard  may  be 
had  to  aggravating  circumstances  attending 
the  wrongful  act,  negligence,  or  default, 
means  that  in  a  proper  case  exemplary  dam- 
ages may  be  awarded  in  -addition  to  com- 
pensation for  necessary  loss.  Otto  Kuehne 
Preserving  Co.  v.  Allen   (U.  S.),  8-746. 

The  Missouri  statute  authorizing  recovery 
of  exemplary  damages  for  death  by  wrong- 
ful act  does  not  authorize  the  recovery  of 
such  damages  except  where  they  might  have 
been  recovered  by  the  deceased  had  he  sur- 
vived ;  and  in  an .  actiojj  upder  the.  statute,  a 
ca^e,  should, rbe  stated  in  the  complaint  which, 
according  to  settled  principles  of  law,  will 
authorize,  the  r,ecovery  of  such  damages,  and 
tJw  -'should  be  followed  by  sufficient  proof  to 
merit  an  award  by,  the  jvy-  .Qtto  Kuehne 
Preserving 'Go.' -y.  Allen   (U.  S.),  8-746.    • 


In  an  action  for  death  by  wrongful  act, 
where  it  is  sought  to  recover  exemplary  dam- 
ages, it  is  not  necessary  to  claim  damages  by 
name  in  the  complaint,  but  such  averments 
must  be  made  as  will  advise  the  defendant 
that  he  will  have  to  meet  a  demand  of  that 
kind  at  the  trial,  and  the  mere  characteriza- 
tion of  the  defendant's  negligence  as  "  gross  " 
is  insufficient.  Otto  Kuehne  Preserving  Co. 
V.  Allen  (U.  S.),  8-746. 

In  an  action  for  death  by  wrongful  act,  a 
verdict  which  awards  exemplary  damages  in 
addition  to  compensatory  damages  is  unau- 
thorized, in  the  absence  of  allegations  in  the 
complaint,  and  of  substantial  evidence  fairly 
tending  to  show  that  the  negligence  of  the 
defendant  was  wanton,  wilful,  or  malicious, 
or  was  so  reckless  as  to  imply  conscious  dis- 
regard of  his  civil  obligations.  Otto  Kuehne 
Preserving  Co.  c.  Allen   (U.  S.),  8-746. 

12.  Distribution  and  Apportionment  of 
Recovery. 

Statute  controlling,  —  Damages  recov- 
ered for  death  by  wrongful  act  must  be  dis- 
tributed in  accordance  with  the  provisions  of 
the  statute  giving  the  right  to  recover.  Mat- 
ter of  Coe  (Iowa),  8-148. 

DE   BENE    ESSE. 

See  Depositions. 

DE   BONIS   NON. 

Administrator  de  lonis  non,  see  Executors 
AND  Administrators,  14. 

DEBT. 

Action  of  debt  on  foreign  decree  for  alimony, 
see  Alimony  and  Suit  Money,  4  h. 

Alimony  as  a  debt,  see  Alimony  and  Suit 
Money,  1. 

Civil  liability  of  thief  as  debt  within  attach- 
ment law,  see  Larceny,  9. 

Decedents'  debts,  see  Executors  and  Admin- 
istrators, 9. 

Deduction  of  debts  in  assessments  for  taxa- 
tion, see  Taxation,  5  b. 

Directors'  liability  for  debts  of  corporation, 
see  Corporations,  7  e  ( 1 ) . 

Extinguishment  by  promise  to  do  act  in  satis- 
faction, see  Accord  and  Satisfaction. 

Gambling  debts,  see  Gaming  and  Gaming 
Houses,  3  b. 

Judgment  in  action  of  tort  as  a  debt,  see 
Imprisonment  fob  Debt  and  in  Civil 
Cases. 

Municipal  debts,  see  Municipal  Corpora- 
tions, 8. 

Promise  to  .^answer  for,  debt  of  another,  see 
..  .-1  FRAUDS)   Statute  of. 

Revival   of;  debts   discharged-  in  bankrup^y, 
I   -   -.see  Bankruptcy,  16. 

Scheduling  debts  in  bankruptcy  proceeding, 
see  EANKlfcrPTCY;'9." '      "'  '    ' 

Taxes  as  debts,  see  Taxation,  7^ 


DEBT,  ACTION  OF  —  DEDICATION. 
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DEBT,   ACTION   OF. 

Action  on  judgment,  see  Actions. 

DECEASED    PERSONS. 

See  Dead  Body;  Death;  Death  by  Wbong- 
FUL  Act;  Executors  and  Administra- 

TOKS. 

Competency  to  testify  as  to  transactions  with 

deceased  persons,  see  Witnesses,  3  c. 
Effect  of  deed  to  deceased  person,  see  Deeds, 

2e. 
Validity   and  effect   of  fire   insurance   policy 

paya'ble  to  decedent's  estate,  see  Insub- 

ANCE,  5  d  (2). 

DECEDENTS'   ESTATES. 

Ste  Descent  and  Disteibution  ;  Executobs 
AND  Administrators;  Wills; 

DECEIT. 

See  Fraud  and  Deceit;  False  Pretenses 
AND  Cheats. 

DECEPTION. 

Admissibility  of  confession  obtained  by  arti- 
fice as  deception,  see  Cbiminal  Law, 
6n  (11)  (b). 

DECISIONS. 

See  Courts,  7. 

Decisions  on  motion  for  new  trial,  see  New 
Trial,  3  e. 

Effect  of  judicial  decisions  as  precedents,  see 
Stare  Decisis. 

Effect  of  judicial  decision  as  impairing  obli- 
gation of  contract,  see  Constitutional 
Law,  15  a. 

English  decisions  as  evidence  of  common  law, 
see  Common  Law,  1. 

Federal  courts  following  decision  of  state 
courts,  see  Eminent  Domain,  4  b. 

Right  of  justice  of  the  peace  to  hold  case 
under  advisement  after  trial,  see  Jus- 
tice or  THE  Peace,  2. 

DECLARATION. 

See  Pleading,  3. 

Variance  between  writ  and  declaration,  see 
Pleading,  10. 

DECLARATIONS  AND  ADMISSIONS. 

See  Evidence,  10.  v.  . ,  „ 

Agent's  declarations  as  evidence  of  authority, 

see  Agenctt,  3  b.  (2)-.  '■  -         .>-    >' 

Agents'  declarations  gendrdllyr  see  Agency, 

Expression-  of  intent  tor-ftisaifirm  '  contract, 
see  Infants,  2  b  (2). 


DECOY. 

Exposing  goods  to  entrap  thief,  see  Larceny, 
3e. 


DECOY   LETTERS. 

Theift  of  decoy  letter,  see  Post  Office. 

DECREES. 

See  Equity,  3f. 

Divorce  suits,  see  Divorce,  6. 

Probate  proceedings,  see  Wills,  7  e. 

Right  to  sue  at  law  on  decree  in  equity,  see 

Judgments,  12. 
Suits  for  specific   performance,  see  Specific 

Performance,  5  e. 

DEDICATION. 

See   Cemeteries,    1 ;   Levees  ;    Streets   and 

Highways,  2  a. 
Acceptance  of  dedication  by  municipality,  see 

Municipal  Corporations,  4e. 
Plat  as  dedication  of  highway,  see  Streets 

AND  Highways,  6. 

Statutory  method  of  dedication  as 
exclusive  of  common-lair  method.  —  The 

statutes  of  North  Dakota,  prescribing  the 
method  of  dedicating  real  property  to  public 
uses,  as  well  as  easements  therein  for  such 
purposes,  are  not  and  were  not  intended  to 
be  exclusive  of  the  common-law  method  of 
dedication,  nor  do  they  abrogate  the  well- 
settled  rule  of  implied  dedication  by  estoppel 
m  pais.  Cole  v.  Minnesota  Loan,  etc.,  Co. 
(N.  Dak.),  17-304. 

Common-lav^  dedication.  —  Where  the 
owners  and  proprietors  of  a  town  site  leave 
a  square  in  the  centre  thereof,  undivided  into 
lots,  and  designated  simply  by  a  numeral, 
and  divide  the  other  blocks,  surrounding  the 
block  so  designated,  into  lots,  facing  toward 
such  square,  and  one  of  the  proprietors,  who 
has  active  charge  of  the  sale  of  lots  therein,  ^ 
represents  to  prospective  purchasers  that  such 
square  is  and  will  remain  a  public  square  or 
park,  and  a  purchaser,  in  reliance  upon  such 
representations,  and  also  upon  like  repre- 
sentations made  by  one  who  is  a,  partner  in 
the  town  site  enterprise,  purchases  lots  front- 
ing on  such  square,  and  makes  valuable  im- 
provements thereon,  such  acts  and  repre-. 
sentations  constitute  a  common-law  dedica- 
tion of  the  block  in  question  as  a,  public 
square  or  park,  and  the  proprietors  of  the 
town  site,  and  their  successors,  are  thereby 
estopped  from  denying  that  it  has  been  dedi- 
cated to  the  public  for  that  use.  Oole  r. 
Minnesota  Loan,  etc.,  Co.   (N.  Dak.),  17-304. 

In  an  action  by  {lyrSha'sei's  of  lots  in  u. 
town  site,  against  the  successors  of  the  orig- 
inal proprietors,  to  pr6^ilr«  an'  adjudication 
that  a*"liert4in  block  in  the  town  site  is  a 
putilic  square  'Ar*  park,  antl  to  en'Join  the  de- 
fendants from  ilitelfering  with  the  public  use 
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of  the  same,  evidence  examined  and  held  sufiS- 
cient  to  show  an  intention  on  the  part  of  the 
proprietors  of  the  town  site  to  dedicate  such 
block  to  the  public  use.  Cole  i".  Minnesota 
Loan,  etc.,  Co.  (N.  Dak.),  17-304. 

Dedication  by  estoppel.  —  The  rule  re- 
garding dedication  by  estoppel  with  refer- 
ence to  streets  applies  equally  to  public 
squares  tind  parks.  Cole  v.  Minnesota  Loan, 
etc.,  Co.   (N.  Dak.),  17-304. 

Method  of  shatring  intention  to  dedi- 
cate. —  An  intention  to  dedicate  property  to 
a  public  use  must  be  clearly  established,  but 
such  an  intention  may  be  shown  by  deed,  by 
Words,  or  by  acts.  Cole  v.  Minnesota  Loan, 
etc.,  Co.   (N.  Dak.),  17-304. 

Method  of  shoirine  acceptance.  ^  An 
acceptance  of  property  dedicated  to  the  pub- 
lic use  may  be  shown  by  an  instrument  in 
writing,  executed  by  the  proper  authorities 
on  'behalf  of  the  public,  or  by  the  use  and 
improvement  of  the  property  dedicated,  by 
the  duly  authorized  authorities.  Atlantic 
City  V.  Associated  Realties  Corp.  (N.  J.),  17- 
743. 

Use  of  dedicated  property.  —  A  square 
in  a  city  dedicated  as  "  a  public  place  for- 
ever for  the  enjoyment  of  the  community  in 
general,"  and  used  as  a  park,  may  properly 
be  used  for  the  erection  of  a  public  library, 
it  appearing  that  such  use  is  not  inconsistent 
with  the  public  enjoyment  of  the  park.  The 
library  building  can,  however,  be  used  for 
library  purposes  only,  and  cannot  be  devoted 
to  the  establishment  of  municipal  offices 
therein,  or  used  for  municipal  administration 
purposes  other  than  as  a  meeting  place  for 
the  board  of  library  directors,  and  injunction 
will  lie  at  the  suit  of  u.  resident  abutting 
owner  on  the  park  to  prevent  such  improper 
use  of  the  building.  Spires  v.  Los  Angeles 
(Cal.),  11-465. 

Reverter.  —  Land  dedicated  to  a  public 
use  does  not  revert  because  of  misuse  or  non- 
use,  unless  its  use  for  dedicated  purposes  has 
become  impossible,  or  so  highly  improbable  as 
to  be  practically  impossible.  McAlpine  v. 
Chicago,  etc.,  E.  Cb.   (Kan.),  1-4S2. 

A  strip  of  land  along  a  navigable  stream 
and  dedicated  to  the  public  by  the  use  of  the 
•word  "  levee  "  is  not  abandoned  by  the  public 
80  as  to  cause  a  reverter  because  railroads 
have  been  permitted  to  run  upon  it,  nor  be- 
cause it  has  been  used  for  other  unauthorized 
purposes,  nor  because  boats  do  not  land  upon 
it,  nor  'because  approach  to  the  river  margin 
has  become  difficult.  McAlpine  v.  Chicago, 
etc.,  R.  Co.   (Kan.),  1-452. 


DEED  OF  TRUST. 

See  Mortgages  and  Deexs  of  Trust. 


DEEDS. 

1.  Requisites,  657. 

a.  Description  of  property,  657. 

b.  Execution,    attestation,    and    ac- 

knowledgment, 657. 


(1)  Signature,  657. 

(2)  Seal,   657. 

(3)  Attestation,  657. 

(4-)   Acknowledgment,  667. 

c.  Delivery,  658. 

(1)  In  general,  658. 

(2)  Delivery    to    third    person, 

658. 

(3)  Deposit     for     registration, 

658. 

d.  Acceptance,  658. 

2.  Validity,  658. 

a.  Deed  not  naming  grantor,  658. 

b.  Deed    naming    fictitious    grantee, 

659. 

c.  Deed  to  deceased  person,  659. 

d.  Deed  without  revenue  stamp,  659. 

e.  Deed  by  convict,  659. 

f.  Deed  by  official  grantor,  659. 

3.  COJMSTBUCTION,  659. 

a;  In  general,  659. 
b.  Doubtful     or    uncertain     descrip- 
tion,  659. 
e.  Restrictions  and  prohibitions,  660. 

d.  Conditions  as  to  use  of  property, 

661. 

e.  Reservations  and  exceptions,  661. 

f.  Inconsistent  provisions  or  recitals, 

661. 

g.  As  to  time  of  taking  effect,  662. 
h.  Conveyance   in   trust  with  power 

of  sale,  662. 
i.  Construction  of  deed  as  mortgage, 
662. 

4.  co^renant  of  warranty  against  in- 

cumbrances, 663. 

5.  Revocation  or  Annulment,  663. 

See  Covenants;  Mortgages  and  Deeds  of 
Trust. 

Administrator's  deed  as  color  of  title,  see 
Adverse  Possession. 

Alteration  of  deed,  see  Alteration  of  In- 
struments. 

Cancellation  of  deed  for  breach  of  contract, 
see  Cancellation  and  Rescission,  1. 

Conveyance  by  wife  to  husband,  see  Husband 
and  Wife,  1  a. 

Conveyance  of  homestead,  see  Homestead,  4. 

Delivery  in  escrow,  see  Escrow. 

Disaffirmance  of  infant's  conveyance  by  sub- 
sequent deed,  see  Infants,  2b  (2). 

Effect  of  deed  from  life  tenant,  see  AntERSE 
Possession. 

Effect  of  deed  from  tenant  by  curtesy, '  see 
Adverse  Possession. 

Effect  of  instrument  in  form  of  deed,  see 
Wills,  2. 

Estoppel  by  deed,  see  Estoppel,  2. 

Necessity  of  deed  to  effect  partition  of  real 
estate,  see  Partition,  1. 

Necessity  of  record,  see  Records,  3. 

Oral  appointment  of  agent  to  receive  de- 
livery of  deed,  see  Frauds,  Statute  of, 
4  c. 

Quitclaim  deed  as  barring  right  to  dower, 
see  Dower,  2  d. 

Recita,l  in  sheriff's  deed  as  evidence  of  au- 
thority, see  SHEEiFrs  and  Constables 
2. 


DEEDS. 
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Recital  of  consideration  in  deed  as  promise 

by  grantee  to  pay,  see  Limitation  of 

Actions,  3. 
Recitals  as  evidence  of  dedication,  see  Streets 

AND  Highways,  2  a. 
Reformation   of  deeds,   see  Eefoemation  of 

Instruments. 
Subject  of  replevin,  see  Replevin,  1. 
SuflSciency   to  create  spendthrift  trusts,   see 

Spendthrifts. 
Tax  deeds,  see  Tajsation,  10  c. 

1.  REQtnSITES. 

a.  Description  of  property. 

In  general.  —  A  deed  is  void  for  uncer- 
tainty unless  it  contains  on  its  face  a  de- 
scription of  the  land  which  is  sufficiently 
certain  to  enable  the  property  to  be  identi- 
fied, or  unless  it  contains  such  a  description 
as,  with  the  aid  of  evidence  outside  of  the 
deed  and  not  contradicting  it,  will  identify 
and  locate  the  land.  Hoard  v.  Huntington, 
etc.,  R.  Co.  (W.  Va.),  8-929. 

Deed  to  land  purchased  by  a  railroad  com- 
pany for  the  right  of  way  held  not  void  for 
indefiniteness  in  description.  Abercrombie 
V.  Simmons    (Kan.),  6-239. 

Description  iritlioiit  starting  point. 
—  A  deed  that  describes  the  land  conveyed 
only  as  land  located  on  a  named  island  and 
containing  a  stated  number  of  acres  embraced 
within  certain  courses  and  distances,  and 
does  not  fix  any  starting  or  ending  point 
from  which  or  to  which  the  courses  run,  is 
too  vague  and  indefinite  to  give  notice  to  a 
subsequent  purchaser  or  incumbrancer  or  to 
be  aided  by  extrinsic  evidence.  Merritt  v. 
Bunting  (Va.),  12-954. 

Unidentified  portion  of  tract.  —  A  deed 
conveying  part  of  a  tract  of  land  but  not 
locating  the  part  conveyed  is  not  void  for 
uncertainty,  but  operates  to  convey  to  the 
grantee  an  undivided  interest  in  the  whole 
tract  in  the  proportion  that  the  amount  con- 
veyed bears  to  the  amount  of  the  whole  tract. 
Fisher  v.  Wailehua  (Hawaii),  2-916. 

b.    Execution,    attestation,    and    acknowledg- 
ment. 

(1)  Signature. 
Signature  by  agent.  —  If  the  signature 
of  the  grantor  in  a  deed  is  written  by  an- 
other person  in  the  presence  of  the  grantor, 
and  at  his  instance  or  with  his  assent,  the 
act  is  Ihe  grantor's  act,  even  though  he  can 
read  and  write,  and  if  he  then  makes  ac- 
knowledgment certified  by  a  notary,  the  deed- 
is  his  deed.     Ford  v.  Ford  (D.  C),  7-245. 

(2)    Seal. 

What  constitutes.  —  A  deed  concluding 
with  the  words,  "  Witness  the  following  sig- 
nature and  seal,"  is  not  on  that  account  a 
sealed  instrument  where  no  seal  or  scroll  is 
actually  affixed  to  the  signature.  Burnette 
V.  Young  (Va.),  12-982. 

(3)   Attestation. 
Form   under  Florida    statute.   —   The 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  42. 


Florida  statute  does  not  require  any  par- 
ticular form  of  words  for  the  attestation 
clause  of  a  deed.  The  phrase  commonly  used 
to  denote  that  the  persons  signing  are  wit- 
nesses is,  "  signed,  sealed,  and  delivered  in 
the  presence  of,"  but  any  phrase  which  clearly 
denotes  that  the  persons  signing  are  wit- 
nesses is  valid.  Richbourg  v.  Rose  (Fla.), 
12-274. 

Where  a  deed  has  the  names  of  two  persons 
written  in  the  place  where  the  names  of  sub- 
scribing witnesses  are  usually  placed,  with 
the  letters  "  wit "  above  their  names,  and  the 
testificandum  clause  is  "  in  witness  whereof 
we  hereunto  set  our  hands  and  seals,  this  the 
4th  day  of  May,  1903,"  other  facts  show- 
ing delivery,  the  attestation  of  the  deed  is 
sufficient.  Richbourg  v.  Rose  (Fla.),  12- 
274. 

Interested  person  as  xiritness.  —  Where 
it  appears  in  an  action  of  ejectment  that  a 
deed  offered  in  evidence  by  the  plaintiff,  as  a 
link  in  his  title,  was  attested  by  a  witness 
who  furnished  a  part  of  the  purchase  money 
for  the  land,  that  the  title  was  taken  by  the 
grantee  in  trust  for  this  witness  and  the  per- 
son who  furnished  the  rest  of  the  purchase 
money,  but  that  the  grantee  sold  and  con- 
veyed the  land  before  the  ejectment  suit  was 
brought,  and  divided  the  purchase  money  be- 
tween the  witness  to  the  deed  and  the  other 
person  entitled  thereto,  and  that  the  deed  on 
its  face  does  not  show  the  interest  of  the 
witness,  and  it  does  not  appear  that  the 
plaintiff  at  the  time  of  the  purchase  of  the 
property  by  him  had  any  knowledge  that  the 
witness  to  the  deed  had  any  interest  therein 
when  it  was  executed,  such  witness  is,  under 
the  Florida  statute  removing  the  disability 
of  witnesses  on  account  of  interest,  not  in- 
competent as  an  attesting  witness  to  such 
deed.  Cross  v.  Robinson  Point  Lumber  Co. 
(Fla.),  15-588. 

Necessity  as  between  parties.  —  The 
Alaska  statute  (Civ.  Code,  c.  II,  §  821) 
which  provides  that  deeds  of  lands  or  any 
interest  in  lands  "shall  be  executed  in  the 
presence  of  two  witnesses,  who  shall  sub- 
scribe their  names  to  the  same  as  such," 
does  not  make  such  attestation  essential  to 
thf-  validity  of  the  deed  as  between  the 
parties.  Eadie  v.  Chambers  (U.  S.),  18- 
1096. 

The  curative  statute  of  Alaska  (Civ.  Code, 
c.  11,  §  113)  providing  that  all  deeds  "which 
shall  have  been  signed  by  the  grantors  in  due 
form,  shall  be  sufficient  in  law  to  convey  the 
legal  title  .  .  .  without  any  other  execution 
or  acknowledgment"  was  intended  only  to 
cure  the  want  of  a  seal,  and  does  not  express 
the  understanding  of  the  legislature  that  an 
unattested  deed  was  insufficient  as  between 
the  parties  to  pass  the  title.  Eadie  v.  Cham- 
bers (U.  S.),  18-1096. 

(4)  Acknowledgment. 

Necessity  as  between  parties.  —  As  be- 
tween the  parties,  a  deed  of  real  estate,  not 
a  homestead,  is  good  without  being  acknowl- 
edged.    Martin  v.  Martin   (Neb.),  14-511. 
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c.  Delivery. 
(1)  In  general. 

Presumption  as  to  date.  —  Where  a 
deed  bears  an  earlier  date  than  the  certifi- 
cates of  its  acknowledgment,  the  deed  is,  in 
the  absence  of  other  evidence,  presumed  to 
have  been  delivered  on  the  date  of  the  ac- 
knowledgment. Crabtree  v.  Crabtree  (la.), 
15-149. 

Burden  of  proof.  —  Where  a  son,  while 
acting  as  attorney  in  fact  for  his  father, 
secures  possession  of  a  deed  from  his  father 
to  himself,  and  records  it  after  the  death  of 
his  father,  and  there  is  evidence  that  the 
father  retained  possession  down  to  the  time 
of  his  death,  the  burden  of  proof  is  on  the 
son  to  show  delivery  in  the  father's  lifetime. 
Sears  v.  Scran  ton  Trust  Co.   (Pa.),  20-1145. 

Evidence  of  delivery.  —  Where  there  is 
no  evidence  of  the  delivery  during  the  father's 
lifetime,  of  a  deed  executed  to  a  son,  and 
there  is  evidence  that  the  father  had  de- 
clared that  the  deed  was  not  to  be  recorded 
during  the  lifetime  of  his  wife,  and  the  father 
left  his  estate  to  his  wife,  vnth  power  of  sale 
in  the  executor,  a  finding  that  the  inference 
of  delivery  arising  from  the  recording  of  the 
deed  by  the  son  after  his  father's  death  had 
been  overcome  will  be  sustained.  Sears  v. 
Scranton  Trust  Co.    (Pa.),  20-1145. 

(2)   Delivery  to  third  person. 
See  also  EscBow. 

Sufficiency  in  general.  —  A  delivery  of 
a  deed  by  the  grantor  to  a  third  person  for 
the  grantee,  with  directions  to  deliver  it  to 
such  grantee,  constitutes  a  sufSeient  delivery 
of  a  deed  of  conveyance.  Martin  v.  Martin 
(Neb.),  14-511. 

The  manual  deposit  of  a  deed  with  a  third 
party,  to  receive  and  hold  for  the  grantee, 
with  the  intent  thereby  to  give  it  effect  as 
a  conveyance  and  to  place  it  beyond  the  cus- 
tody and  control  of  the  grantors,  with  a  de- 
clared or  manifest  purpose  of  making  a 
present  transfer  of  title,  is '  a  sufficient  de- 
livery.     Harmon  v.  Bowers    (Kan.),  16-121. 

For  delivery  after  grantor's  death.  — 
Where  a  deed  is  delivered  to  a  third  person 
to  be  delivered  upon  the  grantor's  death,  the 
doctrine  of  relation  is  not  to  be  applied  to 
strangers;  but  a  subsequent  grantee  with 
knowledge  of  the  prior  grant  is  not  a  stranger, 
but  in  privity  with  the  grantor,  and  cannot 
take  title  as  against  the  prior  grantee  who 
subsequently  accepts  the  benefit  of  the  prior 
delivery.  When  the  prior  grantee  is  a  mem- 
ber of  the  grantor's  family  she  cannot  be  re- 
garded as  a  grantee  without  equity  as  against 
a  subsequent  grantee.  Emmons  v.  Harding 
(Ind.),  1-864. 

Where  a  deed  is  delivered  to  a  third  per- 
son to  be  by  the  latter  delivered  upon  the 
grantor's  dea^lj,  an^  statements;  of  the  grantor 
at  the  time  of  the  delivery  are  sufficient  to 
authorize  an  inference,  of  an  intent  to  de- 
liver the  instrumfent-'*"Efs  ^is"'!leed,  the  ques- 
tion of  intent  is  for  the  jury.  Emmons  v. 
Harding   (Ind.),  1-864. 


Delivers'  to  Agent  of  Grantee.  —  The 

delivery  of  a  conveyance  to  an  authorized 
agent  of  the  purchaser  is  as  effective  as 
though  made  to  the  purchaser  himself.  Dorr 
Cattle  Co.  V.  Dbs  Moines  Nat.  Bank  (Iowa), 
4-519. 

Delivery  to  agent  of  botb  parties.  — 
Where  a  deed  is  left  with  the  attorney  of 
both  parties  without  an  understanding  that 
he  is  receiving  it  for  the  grantee,  or  for  de- 
livery to  the  grantee,  there  is  no  delivery  in 
law.  Sears  v.  Scrarton  Trust  Co.  (Pa.), 
20-1145. 

Grantor  as  agent  of  grantee.  — '  There 
is  no  absolute  rule  of  law  that  prevents  the 
grantor  of  a  deed  from  becoming  the  agent 
of  the  grantee  to  accept  delivery  of  the  deed. 
Blackwell  v.  Blackwell   (Mass.),  12-1070. 

Where  the  grantor  of  a  deed  not  actually 
delivered  to  the  grantee,  simultaneously  takes 
from  the  grantee  a  mortgage  on  the  same 
property  as  a  part  of  the  same  transaction, 
causes  both  deed  and  mortgage  to  be  recorded 
together,  and  for  some  time  retains  the  mort- 
gage as  a  valid  security,  this  shows  an  inten- 
tion on  the  part  of  the  grantee  that-  the  deed 
should  be  immediately  operative;  and  the 
execution  and  delivery  of  the  mortgage  and 
the  subsequent  exercise  of  possession  and 
control  over  the  property  is  a  sufficient  ac- 
ceptance of  the  deed  on  the  part  of  the 
grantee.  The  grantor  therefore  cannot  main- 
tain a  bill  in  equity  for  the  cancellation  of 
the  deed  on  the  ground  that  the  same  was 
never  delivered  to  the  grantee.  Blackwell  t'. 
Blackwell   (Mass.),  12-1070. 

(3)   Deposit  for  registration. 

Sufficiency  as  delivery.  —  Where  a  duly 
delivered  deed  containing  an  erroneous  de- 
scription of  the  land  conveyed  is  returned  to 
the  grantor  for  correction,  whereupon  he. ex- 
ecutes a  new  deed  containing  a  proper  de- 
scription, the  action  of  the  grantor  in  de- 
positing the  new  instrument  for  registration 
amounts  to  delivery,  even  though  the  register 
returns  it  to  the  grantor.  Whiting  v.  Hog- 
lund   (Wis.),  7-224. 

For  the  purpose  of  determining  whether 
there  has  been  delivery  of  a  deed,  the  posses- 
sion of  the  clerk  after  recording  will  be  re- 
garded as  being  the  possession  of  the  grantee. 
Hartman  v.  Thompson   (Md.),  10-92. 

d.  Acceptance. 

Deed    delivered    to    third    person.    — 

Where  a  deed  is  delivered  to  a  third  person 
to  be  by  the  latter  delivered  upon  the  grant- 
or's death,  a  subsequent  acceptance  or  ratifi- 
cation of  the  transaction  may  violate  the 
deed  by  the  operation  of  the  fiction  of  rela- 
tion.    Emmons  v.  Harding  (Ind.),  1-864. 

2.  Vauditt. 

a.  Deed  not  naming  grkij^^or',,,^. 

Validation  by  signature.— A  deed  signed 
by  the  grantor  held  not  to  })e  void  because 
of  the  omission  of  the  grantor's  name  in  the 
operative  clause.  Insurance  Co.  v.  Waller 
(Tenn.),  7-1078,         ~     „., 
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One  who  signs,  seals,  and  delivers  a  deed, 
though  not  named  therein  as  a  grantor,  is 
still  hound  as  a  grantor,  and  the  deed  is 
operative  as  a  conveyance  of  his  estate. 
Sterling  v.  Park   (6a.),  12-201. 

b.  Deed  naming  fictitious  grantee. 

In  general.  —  As  there  is  no  privity  of 
contract  between  the  assignee  of  the  rever- 
sion in  land  out  of  which  a  ground  rent 
issues  and  the  assignee  of  the  term,  there  is 
no  reason  why  the  liability  of  the  latter 
should  not  be  as  efifectualiy  destroyed  by  a, 
deed  made  in  good  faith  to  a  third  person 
under  an  assumed  name  as  by  a  deed  made 
to  the  grantee  vinder  his  true  name.  Hart- 
man  V.  Thompson    (Md.),   10-92. 

A  deed  to  a  person  who  is  in  existence  is 
not  invalidated  by  the  fact  that  the  grantee 
is  designated  by  an  assumed  or  fictitious 
name.     Hartman  v.  Thompson   (Md.),  10-92. 

Effect  of  acceptance.  —  Where  the  pur- 
chaser of  an  estate  in  land  directs  that  the 
conveyance  shall  be  made  to  him  under  an 
assumed  name,  and  the  grantor  inserts  in  the 
conveyance  as  the  name  of  the  grantee  an 
assumed  name  other  than  that  selected  by 
the  grantee,  the  grantee,  if  he  accepts  the 
conveyance,  is  bound  thereby.  Hartman  v. 
Thompson  (Md.),  10-92. 

c.  Deed  to  deceased  person. 

Effect.  —  A  conveyance  which  names  a  de- 
ceased person  as  grantee  is  not  necessarily 
void,  but  it  may  be  shown  that  the  vestin<j 
of  title  in  some  existing  person  was  intended. 
City  Bank  v.  Plank   (Wis.),   18-869. 

Proof  of  grantor's  intention.  —  A  deed 
naming  a  deceased  person  as  grantee  will 
be  held  valid  as  a  conveyance  to  the  de- 
cedent's executor,  where  the  consideration 
was  paid  by  the  executor  out  of  the  assets 
of  the  estate,  and  the  executor  was  also  the 
residuary  devisee  under  the  will  subject  to 
the  support  of  the  testator's  widow.  City 
Bank  v.  Plank   (Wis.),  18-869. 

d.  Deed   without   revenue    stamp. 

Omission  itritbont  fraud.  —  In  the  ab- 
sence of  fraud,  the  failure  to  affix  a  revenue 
stamp  does  not  affect  the  validity  of  the 
deed.  Dorr  Cattle  Co.  v.  Des  Moines  Nat. 
Bank  (Iowa),  4-519. 

e.  Deed   by    convict. 

Deed  ezecnted  pending  stay  of  judg- 
ment. —  A  sentence  to  the  penitentiary  for 
a  term  of  years  does  not  make  void  a  con- 
veyance duly  executed  by  the  convict  before 
he  is  imprisoned  under  the  sentence  and 
while  execution  of  the  judgment  of  convic- 
tion is  stayed  by  proceedings  upon  appeal  to 
the  Supreme  Povift. ,  Harmon  v.  -Bowers 
(Kap,,).,  .16-121,.      ,,    .     -     r ,. 

f.  Deed  by  official   grantor!  ''' 

In  general.  —  4!,4^*i  executed  by  a  per- 
son in  an  official  or  representative  capacity 
is  not  the  deed  pf  the  ostensible  grantor,  and 


carries  with  it  notice  that  it  can  have  no 
greater  effect  than  is  warranted  by  the  au- 
thority of  the  person  executing  it.  Pinkerton 
V.  Fenelon  (Wis.),  11-729. 

The  signature  of  the  county  clerk  to  a  deed 
in  the  name  of  the  county  has  no  effect  un- 
less placed  there  in  pursuance  of  express 
authority  from  the  county  board,  and  the 
grantee  in  the  deed  and  all  claiming  under 
him  must  rely  upon  the  validity  of  the  action 
of  the  county  board.  Pinkerton  v.  Penelon 
(Wis.),  11-729. 

Quitclaim  by  county  clerk.  —  A  quit- 
claim deed  executed  by  a  county  clerk  is 
limited  as  to  its  effect  by  the  records  of 
the  county  board,  and  where  such  records 
show  that  the  whole  transaction  consisted  of 
the  offer  of  a  price  for  lands  that  had  been 
tax-deeded  to  the  county,  an  acceptance  of 
such  offer,  and  a  resolution  of  the  county 
board  authorizing  the  clerk  merely  to  ex- 
ecute a  deed  of  such  tax  deeded  lands,  the 
equitable  title  that  the  county  had  in  the 
lands  prior  to  the  tax  sales  and  tax  deeds 
does  not  pass  to  the  purchaser.  Pinkerton  v. 
Penelon  (Wis.),  11-729. 

3.   CONSTBUCnON. 

a.  In  general. 

Meaning  of  xirords  "  more  or  less."  ^ 

The  words  "  more  or  less "  in  a  deed  ordi- 
narily mean  that  the  grantor  does  not  war- 
rant the  precise  quantity  of  land  named 
therein,  and  if  there  is  no  more  than  a  rea- 
sonable deficiency  in  the  quantity  there  is  no 
breach  of  the  covenant  in  the  deed,  especially 
where  the  land  is  sold  as  an  entire  tract  for 
a  gross  sum  and  not  at  a  stipulated  price 
per  acre.     Kitzman  v.  Carl    (Iowa),   12-296. 

Omission  of  irords  "  with  the  appur- 
tenances." —  An  easement  appurtenant  to 
land  will  pass  by  a  conveyance,  although  the 
words  "  with  the  appurtenances "  are  not 
used.     Smith  v.  Garbe   (Neb.),  20-1209. 

Parol  evidence  to  explain.  —  Parol 
evidence,  while  not  competent  to  alter  the 
terms  of  a  warranty  in  a  deed,  is  admissible 
to  show  the  meaning  given  by  the  parties 
themselves  to  the  words  used  therein  when 
such  meaning  is  otherwise  doubtful.  Kitz- 
man V.  Carl   (Iowa),  12-296. 

b.  Doubtful   or    uncertain    description. 

Consideration  of  circumstances  of 
execution.  —  In  construing  a  doubtful  de- 
scription in  a  deed,  the  court  will  keep  in 
mind  the  position  of  the  contracting  parties, 
and  the  circumstances  under  which  they 
acted,  and  will  interpret  the  language  of  the 
instrument  in  the  light  of  these  circum- 
stances. Abercrombie  v.  Simmons  (Kan.), 
6-239. 

Deed  of  trust  by  husbiind  and  wife.— 
A.'deed  of  itrust  executed' by ~a-husBand«iaiid 
wife  to  secure  their  creditors  which  describes 
the  property  ootitteis'ed;'as"'a!ll  and  singular 
the  real  and  personal  estate,  wheresoever  sit- 
iiate,  .  .  .  and  aU  other  property  of  every 
nature,   kind,  and  'description   and  -whereso- 
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ever  situate "  of  the  grantors,  covers  a 
vested  remainder  owned  by  the  wife  individ- 
ually and  is  not  open  to  the  objection  that 
the  property  is  not  described  so  that  it  can 
be  identified  with  reasonable  certainty,  or 
to  the  objection  that  the  description  embraces 
only  property  owned  jointly  by  the  grantors. 
Roberts  v.  Roberts   (Md.),  5-805. 

c.  Restrictions   and   prohibitions. 

Construction  In  general.  —  In  the  con- 
struction of  deeds  containing  restrictions  and 
prohibitions  as  to  the  use  of  property  by  a 
grantee,  all  doubts  should  be  resolved  against 
the  restrictions.  Downen  i;.  Rayburn  (111.), 
3-36. 

Building  restrictions  —  automobile 
garage  as  violation.  —  Where  parties  hold 
under  deeds  providing,  as  a  scheme  for  the 
benefit  of  the  whole  property,  that  no  build- 
ing on  the  lots  shall  be  used  or  occupied  for 
"  carpenters'  shops,  white  or  black  smiths' 
shops,  or  for  any  foundry,  mechanical,  or 
manufacturing  purposes,  or  for  any  other 
business  which  shall  be  offensive  to  the 
neighborhood  for  dwelling  houses,"  and  it  is 
shown  that  on  one  of  such  lots  an  automobile 
garage  is  proposed  to  be  erected  which  will 
be  about  one  hundred  feet  by  thirty  feet,  ac- 
commodating about  one  hundred  and  twenty- 
five  automobiles,  and  containing  a  steel  tank 
arranged  to  hold  ten  barrels  of  gasoline,  and 
also  containing  a  repair  shop  with  a  small 
portable  forge  furnishing  facilities  for  the 
repair  of  six  or  eight  large  automobiles  si- 
multaneously, a  finding  that  the  proposed 
garage  will  be  ofifensive  to  the  neighborhood 
for  dwelling  purposes,  and  in  violation  of  the 
restriction  in  the  deed,  is  warranted.  Evans 
V.  Foss   (Mass.),  11-171. 

Billboard  as  violation.  —  Where  the 
deeds  to  all  the  lots  constituting  a  tract  of 
land  intended  for  residential  purposes  con- 
tain a  covenant  that  the  owner  of  each  lot 
shall  not  erect  any  building  "  for  the  carry- 
ing on  of  any  noisy,  noisome,  ofi'ensive,  or 
dangerous  trade  or  calling,"  such  restriction 
is  intended  to  prohibit  the  maintenance  of 
a  hoarding  one  hundred  and  fifty-six  feet 
long  and  fifteen  feet  high  on  which  the  trade 
of  bill  posting  is  conducted,  as  such  trade  may 
be  offensive  to  the  adjoining  owners.  Nussey 
V.  Provincial  Bill  Posting  Co.  (Eng.),  16- 
222. 

Such  boarding  is  also  a  fence  within  a  pro- 
vision in  such  deeds  requiring  the  owner  of 
each  lot  to  erect  a  fence  consisting  of  a  dwarf 
wall  with  iron  palisading  "  against  the  side  " 
of  a  certain  road,  the  fact  that  such  hoarding 
is  somewhat  removed  from  the  road  being  im- 
material. Nussey  v.  Provincial  Bill  Posting 
Co.   (Eng.),  16-222. 

Enforcement  by  one  grantee  against 
another.  —  Where  one  makes  deeds  of  dif- 
ferent portions  of  a  tract  of  land,  each  con- 
taining the  same  restriction  upon  the  lot  con- 
veyed, which  is  imposed  as  a  part  of  a  gen- 
eral plan  for  the  benefit  of  the  several  lots, 
such  a  restriction  not  only  imposes  a  liability 
upon  the  grantee  of  each  lot  as  between  him 
and  the  grantor,  but  it  gives  him  a  right  in 


the  nature  of  an  easement  which  will  be  en- 
forced in  equity  against  the  grantee  of  one 
of  the  other  lots,  although  there  is  no  direct 
contractual  relation  between  the  two.  Evans 
V.  Foss  (Mass.),  11-171. 

A  purchaser  of  a  portion  of  a  tract  of  land 
under  a  deed  containing  a  restrictive  cove- 
nant as  to  the  manufacture  and  sale  of  liquor 
cannot  enforce  a.  similar  covenant  in  the  deed 
of  a  prior  purchaser  of  another  portion  of 
the  tract  on  the  theory  that  the  restrictive 
covenants  were  inserted  pursuant  to  a  general 
plan  to  have  no  liquor  sold  on  the  entire 
tract,  unless  it  appears  that  the  defendant 
had  at  the  time  of  his  purchase  actual  or  con- 
structive knowledge  of  such  general  plan,  that 
the  restrictive  covenant  in  his  deed  was,  pur- 
suant to  such  plan,  inserted  for  the  benefit 
of  the  other  lots,  and  that  such  plan  entered 
into  the  consideration  of  the  plaintiff's  pur- 
chase.    Judd   V.   Robinson    (Colo.),   r4-1018. 

'Waiver  by  acquiescence  in  violation. 
—  Where  a  vendor  sells  off  an  estate  in  lots; 
with  restrictions  upon  the  use  of  the  lots 
sold,  he  will  lose  an  equitable  right  to  en- 
force the  restrictions  against  one  grantee,  if 
he  has  knowingly  permitted  the  other 
grantees  to  violate  the  same  restrictions. 
Ocean  City  Assoc,  v.  Chalfant  (N.  J.),  1- 
601. 

Where  one  owns  city  property  subject  to  a 
restriction  that  no  building  shall  be  con- 
structed thereon  nearer  than  twenty  feet  from 
the  street  line,  and  this  restriction  is  incor- 
porated in  the  deeds  of  over  one  hundred  and 
fifty  purchasers,  but  about  one  hundred  of 
such  purchasers  violate  the  restriction,  with- 
out any  attempt  being  made  to  enforce  the 
same  except  in  one  suit  which  is  permitted  to 
rest  without  trial  for  seven  years,  there  is, 
by  that  time,  an  abandonment  of  the  original 
plan  with  reference  to  the  restrictions,  and 
the  restrictions  cannot  then  be  enforced 
against  another  purchaser  who  has  violated 
them.     Chelsea  v.  Adams   (N.  J.),  14-758. 

Change  of  circumstances  as  defense 
to  enforcement.  —  A  court  of  equity  will 
not  grant  an  injunction  at  the  instance  of 
one  landowner  to  compel  the  observance  by 
another  landowner,  holding  from  a  common 
source,  of  a  covenant  contained  in  the  grant 
to  each  against  the  erection  of  an  a{>artment 
house  on  the  land  so  conveyed,  where  the 
greater  part  of  the  life  of  the  covenant  has 
elapsed,  and  owing  to  the  changed  circum- 
stances of  the  neighborhood  the  enforcement 
of  the  covenant  would  be  of  no  benefit  to  the 
party  seeking  the  injunction,  but  a  departure 
from  its  terms  would  actually  increase  the 
value  of  the  premises.  McClure  v.  Leay- 
craft  (N.  y.),  5-45. 

In  the  absence  of  any  material  change  in 
conditions  affecting  the  character  and  use  of 
property  in  the  locality  where  the  land  is 
situated  on  which  a  restriction  has  been  im- 
posed, the  court  cannot  refuse  to  enforce  the 
restriction  by  reason  of  an  opinion  that  at 
some  time  in  the  future  the  character  of  the 
localitv  will  be  changed.  Evans  v.  Foss 
(Mass!),  11-171. 
Action  at  law  for  breach.  —  On  an  ap- 
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peal  from  the  judgment  of  a  lower  court  re- 
fusing an  injunction  to  compel  the  observ- 
ance of  a  building  restriction  on  the  ground 
that  the  proposed  erection  will  cause  no 
damage  to  the  person  seeking  the  enforce- 
ment, the  appellate  court  will  so  far  modify 
the  judgment  of  the  lower  court  as  to  make 
it  without  prejudice  to  an  action  at  law  for 
a  breach  of  the  covenant.  MeClure  v.  Leay- 
craft  (N.  Y.),'5-45. 

d.  Conditions  as  to  use  of  property. 

Euforoeiuent  by  grantor.  —  Notwith- 
standing the  fact  that  a  condition  in  a  deed 
to  a  canal  company  that  the  grantee  shall 
construct  a  basin  on  the  land  conveyed  may 
not  be  a  covenant  running  with  the  land, 
the  grantor  may,  so  long  as  he  remains  the 
owner  of  the  adjoining  property,  which  was 
intended  to  he  benefited  by  the  use  of  the 
basin,  prevent  a.  purchaser  of  the  canal  with 
notice  of  the  condition  from  using  such  basin 
in  a  manner  "  wholly  at  variance  "  with  such 
condition.  Dawson  v.  Western  Maryland  E. 
Co.   (Md.),  15-678. 

Enforcement  by  grantor's  assignee. — 
But  even  if  such  condition  should  be  treated 
as  a  reservation,  the  assignees  of  the  grantor 
are  not  entitled  to  equitable  relief,  where 
there  was  no  attempted  reservation  in  favor 
of  the  assigns  of  the  grantor  and  the  deed 
was  executed  before  the  enactment  of  a  stat- 
ute changing  the  common-law  rule  that 
words  of  inheritance  are  necessary  in  a  grant 
of  more  than  a  life  estate  unless  an  intention 
to  convey  an  absolute  estate  appears.  Daw- 
son V.  Western  Maryland  R.  Co.  (Md.),  15- 
678. 

Nor  are  such  assignees  entitled  to  equi- 
table relief  if  it  should  be  held  that  by  the 
acceptance  of  the  deed  the  canal  company 
impliedly  contracted  that  the  grantor  should 
have  an  easement  in  the  basin,  because  such 
contract  would  confer  no  rights  upon  the 
assignees  if  it  was  not  executed  by  the  canal 
company  and  recorded  in  the  same  manner 
as  a  grant  of  land.  Dawson  v.  Western  Mary- 
land R.  Co.   (Md.),  15-678. 

Reverter  npon  breach.  —  If  the  provi- 
sion in  such  deed  in  reference  to  the  con- 
struction of  the  basin  should  be  treated  as  a 
condition,  it  must  be  held  to  be  a  condition 
subsequent.  Consequently  upon  the  breach 
thereof  the  property  would  revert  to  the 
heirs  and  not  to  the  assignees  of  the  grantor. 
Dawson  v.  Western  Maryland  R.  Co.  (Md.), 
15-678. 

Words  declaratory  of  purpose  of 
conveyance.  —  Where  a  deed  conveys  lands 
to  trustees  and  successors  "  to  be  used  as  a 
church  location,"  the  latter  clause  will  be 
construed,  in  the  absence  of  evidence  of  the 
contrary  intent,  to  be  merely  declaratory  of 
the  purpose  of  the  conveyance  and  not  as 
rendering  the  estate  conveyed  conditional. 
Downen  v.  Rayburn   (111.),  3-36. 

e.  Reservations  and  exceptions. 

Distinction.  —  A  reservation  in  a  deed 
is  the  creation  in  behalf  of  the  grantor  of  a 


new  right  issuing  out  of  the  thing  granted, 
something  which  did  not  exist  as  an  inde- 
pendent right  before  the  grant,  while  an  ex- 
ception is  a  clause  in  a  deed  which  withdraws 
from  its  operation  some  part  of  the  thing 
granted  which  would  otherwise  have  passed 
to  the  grantee  under  the  general  description. 
A  reservation  is  always  in  favor  of  the 
grantor,  and  if  it  does  not  contain  words  of 
inheritance  it  exists  only  for  the  life  of  the 
grantor.  Stone  v.  Stone  (la.),  18-797. 
Exception  of  timber  groiving  on  land. 

—  A  clause  in  a  deed  which  reads,  "except- 
ing a  certain  lot  of  timber  growing  and 
standing  in  the  southwest  corner  of  the  afore- 
described  quarter  section,"  and  which  de- 
scribes by  metes  and  bounds  the  land  upon 
which  such  timber  is  situated,  and  which 
declares  that  "  said  timber  reserve  is  made 
for  the  express  use  and  benefit  and  behoof  " 
of  H.  S.,  a  son  of  the  grantor,  must  be  con- 
strued as  an  exception  in  favor  of  H.  S.  per- 
sonally of  a  certain  lot  of  timber,  which 
exception  terminates  upon  the  death  of  H.  S., 
or  upon  his  conveyance  of  all  his  right,  title, 
and  interest  in  the  property  to  the  grantees 
in  the  deed.  Such  clause  does  not  constitute 
a  reservation  in  favor  of  the  grantor  or  his 
heirs,  nor  does  it  constitute  an  exception  in 
favor  of  H.  S.  of  the  land  upon  which  the 
timber  is  situated.  Stone  v.  Stone  (la.), 
18-797. 

Reservation  of  life  estate  in  grantor. 

—  Where  a  conveyance  of  land  reserves  a  life 
estate  in  the  grantor,  the  reservation  is 
valid  and  eifectual  to  prevent  the  vesting  of 
an  immediate  estate  of  freehold  in  one  to 
whom  the  grantee  conveys  land  during  the 
life  of  the  original  grantor.  Redding  v.  Vogt 
(N.  Car.),  6-312. 

f.  Inconsistent  provisions  or  recitals. 

Consideration   of    primary   intention. 

—  A  will  or  a  deed  containing  two  inconsist- 
ent provisions,  one  indicating  that  a  life 
estate  only  in  real  estate  is  intended  to  be 
conveyed  to  a  person,  and  the  other  giving  or 
granting  to  such  person  the  absolute  and  un- 
limited power  of  alienation  and  disposition 
of  such  estate  in  fee  simple,  will  be  held  to 
pass  a  life  estate,  or  a  fee  simple,  as  the  one 
or  the  other  may  appear  to  be  the  primary 
intention  disclosed  by  a  consideration  of  the 
whole  instrument.  Morgan  v.  Morgan  (W. 
Va.),  9-943. 

Rejection  of  repugnant  and  uncer- 
tain provisions.  —  Where  a  deed  conveys 
land  to  a  trustee  for  the  benefit  of  a  married 
woman  for  life,  with  a  direction  that  the 
trustee  shall  permit  the  life  tenant  to  oc- 
cupy and  enjoy  the  land  and  its  rents  and 
profits  for  her  sole  and  separate  use,  and 
provides  that  the  trustee  shall  sell  or  other- 
wise dispose  of  the  land  at  such  time,  in 
such  manner,  and  upon  such  terms  of  credit 
or  otherwise  as  the  life  tenant  shall  appoint 
or  direct,  and  further  provides  that  upon 
the  death  of  the  life  tenant  the  land  shall 
go  to  prtain  specified  persons,  the  deed 
passes  an   equitable  estate  in  fee  simple  to 
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the  person  designated  as  the  life  tenant,  and 
an  attempted  limitation  over  after  the  death 
of  the  life  tenant  is  inoperative  and  void  for 
repugnancy  and  uncertainty.  Morgan  v.  Mor- 
gan  (W.  Va.),  9-943. 

Conflict  betireen  habendum  and 
granting  clauses.  —  Every  part  of  a  deed 
should  be  examined  and  the  instrument  con- 
strued as  a  whole,  but  if  the  habendum  con- 
flicts with  the  granting  clause  the  habendum 
must  give  way,  upon  the  theory  that  a  deed 
must  be  construed  most  strongly  against  the 
grantor,  in  order  to  prevent  contradiction  or 
retraction  by  a  subsequent  part  of  the  deed, 
or  to  prevent  limitation  being  placed  upon  a 
right  gi-anted  and  given  in  the  premises. 
Whetstone  v.  Hunt    (Ark.),  8-443. 

Where  the  granting  clause  of  a  deed  recites 
that  the  land  is  sold  and  conveyed  to  the 
grantee  and  his  heirs,  and  the  habendum  re- 
cites that  the  grantee  shall  hold  the  land  for 
life  without  specifying  the  party  to  whose 
life  the  grant  is  limited,  the  deed  will  be 
construed  as  conveying  the  estate  for  the 
life  of  the  grantor,  notwithstanding  the  fact 
that  the  language  of  the  habendum  would 
ordinarily  import  an  estate  for  the  life  of 
the  grantee,  as  when  the  deed  is  given  the 
prior  construction  the  two  clauses  do  not 
conflict.     Whetstone  v.  Hunt    (Ark.),  8-443. 

g.  As  to  time  of  taking  eilect. 

Deed  executed  in  accordance  vith 
contract,  —  A  deed  to  the  premises,  exe- 
cuted upon  the  payment  of  the  consideration, 
in  accordance  with  the  terms  of  a  contract 
under  which  the  purchaser  has  the  right  of 
possession,  relates  back  to  the  date  of  the 
contract,  and  the  title  is  considered,  as  be- 
tween the  parties,  as  having  vested  at  the 
date  of  the  contract.  Krakow  v.  Wille 
(Wis.),  4-1016. 

Several  deeds  executed  on  same 
day.  —  Where  several  deeds  concerning  the 
same  subject-matter  are  executed  between  the 
same  parties  on  the  same  day  before  the 
same  officer,  it  is  a  fair  inference  that  they 
constituted  a  single  transaction,  and  they 
should  be  held  to  take  effect  in  such  order  as 
will  carry  out  the  intentions  and  secure  the 
rights  of  all  the  parties  to  the  transaction. 
Crabtree  v.  Crabtree   (la.),  15-149. 

h.  Conveyance   in  trust  with  power  of   sale. 

Measure  of  estate  created.  —  Where  a 
deed  conveying  land  in  trust  for  the  benefit  of 
a  married  woman  for  life,  with  remainder 
over  to  a  third  person,  which  empowers  the 
trustee  to  sell  or  dispose  of  the  property  in 
the  manner  and  upon  the  terms  directed  by 
the  life  tenant  is  construed  as  passing  an 
equitable  estate  in  fee  simple  to  the  life  ten- 
ant, the  beneficiary  has  full  power  to  convey 
her  equitable  estate  in  fee  by  a  deed  in  which 
her  husband  joins  as  provided  by  statute, 
without  the  intervention  of  the  trustee;  and 
the  grantee  under  a  deed  so  executed  by  the 
beneficiary  is  entitled,  upon  the  death  of  the 
trustee,  to  have  another  trustee  appointed  for 
the  purpose  of  making  a  conveyance  of  the 


legal  title  to  the  land.     Morgan   v.  Morgan 
(W.Va.),  9-943. 

1.  Construction  of  deed  as  mortgage. 

In  general.  —  Where  an  agent  of  a  cred- 
itor is  authorized  to  foreclose  a  mortgage  on 
land  and  to  secure  a  settlement  of  the  in- 
debtedness, and  the  agent  instead  of  foreclos- 
ing the  mortgage  takes  a  conveyance  of  the 
land  to  his  principal  witli  an  agreement  that 
the  rents  from  the  land  are  to  be  applied  to 
the  debt,  and  that  the  land  will  be  reconveyed 
to  the  debtor  when  he  pays  the  debt,  and  the 
creditor  accepts  and  retains  the  conveyance, 
he  does  so  subject  to  the  conditions  that  prop- 
erly render  it  a  mortgage,  especially  when  the 
consideration  for  the  conveyance  is  only  the 
principal  of  the  unpaid  debt.  De  Bartlett  v. 
De  Wilson  (Fla.),  11-311. 

Consideration  of  relations  bet-ween 
parties,  —  The  relations  existing  between 
the  parties  at  the  time  of  its  execution  may 
be  considered  in  determining  whether  a  deed 
of  conveyance  of  land  absolute  on  its  face  was 
intended  to  operate  as  a  mortgage  to  secure 
the  payment  of  a  debt.  De  Bartlett  v.  De 
Wilson  (Fla.),  11-311. 

Seed  given  for  support  of  grantor,  .— 
A  conveyance  conditioned  for  the  support  of 
the  grantor  is  treated  as  a  mortgage  to  secure 
the  grantee's  performance  of  the  condition 
and  may  be  foreclosed  by  a  suit  in  equity 
upon  breach  of  the  condition.  Abbott  v. 
Sanders   (Vt.),  12-898. 

A  bill  in  equity  to  extinguish  and  foreclose 
the  defendant's  title  under  a  deed  by  the  ora- 
trix  to  the  defendant,  for  failure  of  the  de- 
fendant to  support  the  oratrix  as  required  by 
a  condition  in  the  deed,  is  not  demurrable 
for  want  of  an  offer  to  do  equity  by  return- 
ing a  pecuniary  consideration  named  in  the 
deed,  where  the  bill  alleges  a  persistent  and 
aggravated  abuse  of  the  oratrix  with  intent 
to  drive  her  from  the  premises,  and  alleges 
no  circumstances  that  can  operate  by  way  of 
excuse  or  palliation.  Abbott  «.  Sanders  (Vt.), 
12-898. 

Admissibility  of  parol  evidence.  —  In 
order  to  carry  out  the  intention  of  the  par- 
ties and  to  prevent  fraud  and  imposition  and 
to  promote  justice,  parol  evidence  is  ad- 
missible to  show  that  a  deed  of  conveyance 
of  land  absolute  upon  its  face  was  intended 
to  operate  as  a  mortgage;  and  where  it  is 
shown  that  such  a  conveyauce  was  executed 
t'<  secure  the  payment  of  money,  equity  will 
treat  it  as  a  mortgage  and  will  decree  a  re- 
conveyance upon  accounting  and  settlement. 
De  Bartlett  v.  De  Wilson   (Fla.),  11-311. 

Sufficiency  of  evidence,  —  In  a  suit  to 
have  a  deed  conveying  land  adjudged  to  be  a 
mortgage  and  for  a  reconveyance  upon  ac- 
counting and  settlement,  where  it  is  admitted 
that  the  debt  existed,  and  that  the  deed  was 
executed  to  prevent  the  foreclosure  of  a  mort- 
gage upon  the  same  land  for  such  indebted- 
ness, and  no  consideration  for  the  conveyance 
other  than  the  debt  is  shown,  and  there  is 
ample  evidence  to  sustain  the  finding  of  the 
chancellor  that  the  deed  was  intended  to  se- 
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cure  the  payment  of  the  deht,  a  decree  holding 
the  deed  to  be  a  mortgage,  and  directing  an 
accounting  before  a  master  will  not  be  dis- 
turbed on  appeal  on  the  ground  that  the  proof 
is  not  clear,  convincing,  and  positive.  De 
Bartlett  v.  De  Wilson  (Fla.),  11-311. 

4.  Covenant  of  Warranty  against  Inctjm- 

BEANCES. 

Eminent  domain  proceedings  as 
breach.  —  A  covenant  of  warranty  in  a  deed 
against  all  incumbrances  except  those  speci- 
fied is  not  broken  by  the  taking  of  a  strip  of 
land  for  a  sewer  by  a  municipality  in  eminent 
domain  proceedings,  as  the  city  obtains  there- 
by an  independent  title  to  the  land  which  is 
not  acquired  "  by,  through,  or  under "  the 
grantor.    Weeks  v.  Grace    (Mass.),  10-1077. 

5.  Revocation  or  Annulment. 

BeTocation  by  later  conveyance.  —  A 

validly  executed  deed  of  sale  of  standing 
timber  and  lease  of  the  land  for  turpentine 
purposes,  duly  acknowledged  and  recorded,  is 
not  revoked  by  the  subsequently  executed  deed 
of  conveyance  of  the  land  made  by  the  same 
grantor.     Richbourg  v.  Rose    (Fla.),   12-274. 

Annulment  for  mental  incapacity  of 
grantor.  —  In  an  action  to  set  aside  a  deed 
on  the  ground  of  the  mental  incapacity  of  the 
grantor,  the  chancellor's  decree  for  the  de- 
fendant, sustained  by  the  testimony  of  a  num- 
ber of  witnesses,  that  the,  grantor  was  en- 
tirely sane  and  mentally  capable  of  managing 
his  property,  and  that  the  fair  cash  value  of 
the  property  did  not  exceed  at  .that  time  the 
price  paid,  will  not  be  set  aside  where  the 
evidence  as  to  the  mental  capacity  of  the 
grantor  is  almost  evenly  balanced.  Onstott 
V.  Edel  (111.),  13-28. 

Avoidance  in  action  of  ejectment.  — 
In  an  action  of  ejectment,  deeds  relied  on  by 
the  defendant  may  be  attacked  and  avoided 
as  having  been  made  by  a  grantor  who  was 
mentally  unsound  and  incompetent  to  execute 
them,  and  it  is  not  necessary  to  resort  to  a 
court  of  equity  for  that  purpose.  Smith  v. 
Ryan  (N.  Y.),  14-505. 


DEER. 

See  Game  and  Game  Laws. 


DE   FACTO   JURY  COMMISSIONERS. 

See  JuET,  4  a. 


DE    FACTO    MUNICIPAL    CORPORA- 
TIONS. 

See  Municipal  Corporations,  1. 


DE   FACTO    OFFICERS. 

See  Public  Officers,  8. 

DE   FACTO    SCHOOL   OFFICERS. 

See  Schools,  2. 

DEFALCATION. 

Bankruptcy  as  affecting  liability  for  defalca- 
tion, see  Bankruptcy,  9. 

DEFAMATION. 

See  Libel  and  Slander. 
Defaming  court,  see  Contempt. 

DEFAULT. 

Promise  to  answer  for  default  of  another,  see 
Frauds,  Statute  of,  6. 

DEFAULT   JUDGMENTS. 

See  Judgments,  16. 

In    justices    courts,    see    Justices    of   the 
Peace,  4. 

DEFECTIVE   TITLE. 

A8  affecting  liability  of  purchaser  at  sheriff's 
sale,  see  Executions,  8. 


DE  FACTO  CORPORATIONS. 

See  Corporations,  2  e;  Municipal  Corpora- 


DEFECTS. 

Curing  defective  process,  see  Summons  and 


tions,  I.  ^ 

condemnation   proceedings   by  de  facto  cor-  Process. 

porations,  see  Eminent  Domain,  2.  Defect  of  parties,  see  Parties  to  Actions,  1. 


DE  FACTO  COURTS. 

See  CouBTS,  1. 

DE  FACTO   JUDGES. 

See  Judges,  1. 


DEFENSES. 

Equitable  defense  to  legal  cause  of  action,  see 
Actions. 

Killing  in  defense  of  third  person,  see  Homi- 
cide, 5  c. 

Killing  in  self-defense,  see  Homicide,  5  b. 
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DEFICIENCY  JUDGMENT. 

Sec  Chattel  Mobtgaqes,  8;  Mobtoaoes  atsv 

Deeds  of  Tbdst,  13  g. 
Action  to  enforce  vendor's  lien,  see  Veitoob 

AND  PUBCHASEB,   3   g    (3). 


DEGRADATION. 

Privilege  of  witnesses  as  to  degrading  ques- 
tions, see  Witnesses,  4  g  (5). 


DEGREE. 

Conviction  of  lesser  degree  of  crime  charged, 

see  Criminal  Law,  6  r  (4). 
Degree  of  care  required  in  supplying  natural 

gas,  see  Gas  and  Gas  Companies,  5. 
Degrees  of  crime,  see  Fobbeey,  1  a. 
Harmless  error  in  defining  degrees  of  crime, 

see  Criminal  Law,  6  2  ( 1 ) . 
Insanity    as    reducing    degree   of    guilt,    see 

Insanity,  7  b. 


Singleness  of  subject  of  statute  relating  to 
delinquent  children,  see  Statutes,  3  b. 

Special  punishment  for  delinquent  children, 
see  Cbiminal  Law,  7  a  ( 1 ) . 


DELIRIUM  TREMENS. 

Criminal  liability  of  person  afflicted  with  de- 
lirium tremens,  see  Insanity,  7  a. 


DELIVERY. 

See  Bills  and  Notes,  4;  Deeds,  1  o. 
Deed  delivered  in  escrow,  see  EscBow. 
Element  of  gift  causa  mortis,  see  Gifts,  2  b. 
Element  of  gift  inter  vivos,  see  Gifts,  1  d. 
Failure  to   deliver   goods  sold,  see  Fbaudd- 

lent  Conveyances,  1  a. 
Goods  sold,  see  Sales,  3. 
Oral  contract  of   sale  validated  by  delivery 

and   acceptance  of   goods,   see   Fbauds, 

Statute  of,  9  b. 


DELAY. 

Delaying  creditors,  see  Pbaudulent  Convey- 
ances. 

Denial  of  right  to  speedy  trial,  see  Cbiminal 
Law,  6  c   (1). 

Loss  of  right  to  subrogation,  see  Subboqa- 
TION,  3  c. 

DELEGATE. 

Walking  delegate,  see  Labob  Combinations. 

DELEGATION. 

Authority  of  agent,  see  Agency,  3  a  (3). 

Duty  of  master  to  warn  and  instruct  servants, 
see  Master  and  Servant,  3d  (1). 

Efifect  of  ordinance  as  delegating  municipal 
functions  to  committee,  see  Municipal 
Corporations,  of  (1). 

Legislative  power  generally,  see  Constitu- 
tional Law,  20. 

Legislative  power  delegated  to  municipalities, 
see  Intoxicating  Liquobs,  1. 

Powers  delegable  by  legislature  to  municipali- 
ties, see  Municipal  Cobpobations,  4  d 

(1). 

Power  of  boards  to  determine  particular  facts 
as  delegation  of  judicial  power,  see 
Physicians  and  Subgeons,  1  b. 

Power  to  vacate  streets,  see  Steeets  and 
Highways,  3  c. 

Statute  providing  for  commutation  of  sent- 
ence as  delegation  of  legislative  au- 
thority, see  Cbiminal  Law,  7  a  (1). 

DELINQUENT   CHILDREN. 

Regulation  and  control  of  delinquent  chil- 
dren, see  Infants,  4  c. 


DELUSIONS. 

Testamentary  capacity  of  persons  having  de- 
lusions, see  Wills,  4  b. 


DEMAND. 

Accrual  of  cause  of  action  against  bank  for 
money  deposited,  see  Limitation  of 
Actions,  4  a  (2)    (a). 

Condition  precedent  to  recovery  of  money  de- 
posited, see  Banks  and  Banking,  5  c. 

Failure  to  demand  jury  as  waiver  of  right, 
see  Jury,  1  e  (2). 

Payment  of  promissory  note,  see  Bills  and 
Notes,  8. 

Pleading  demand  in  actions  ex  delicto,  see 
Pleading,  3  a. 

Prerequisite  to  recovery  in  replevin,  see  Re- 
plevin, 3. 

Prerequisite  to  specific  performance,  see 
Specific  Pebfobmance,  3  f  (3). 

When  statute  of  limitations  begins  to  run  on 
demand  note,  see  Limitation  op  Ac- 
tions, 4  a  (2)    (a). 


DE  MINIMUS   NON  CURAT  LEX. 

Penalty  for  failure  of  carrier  to  pay  claim 
dependent  on  amount,  see  Cabbiebs,  2  a. 


DEMISE. 

See  Landlord  and  Tenant. 

Demise  vessel,  see  Ships  and  Shiffino,  2  a. 

DEMONSTRATIVE  LEGACY. 

See  Wills,  10  b. 
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DEMURRAGE. 

6«eiprocal  demurrage,  see  Cabbiebs,  3. 


DEPORTATION. 

Of  fugitive  from  justice,  see  Extbaditiok,  4  e. 


DEMURRER. 

Abandonment    of    answer    by    demurrer,    see 

Pleading,  4  a  (9). 
Form,  propriety,  and  sufficiency  of  demurrers 

in  general,  see  Pleading,  5. 
In  action   for   injunction,   see   Injunctions, 

3  d. 
Raising  defense  of  statute  of  limitations  by 

demurrer,  see  Limitation  of  Actions, 

8b  (1). 
Review  of  decision  on  demurrer  to  evidence, 

see  Appeal  and  Ebbob,  4  a. 
Sustaining     demurrer     to     counter-complaint 

similar   to   others    permitted   to   stand, 

see  Appeal  and  Ebbob,  15  b  (2). 


DEMURRER  TO   EVIDENCE. 

See  EviDEHCE,  20;  Tbial,  6  a. 

DENIAL. 

Effect  of  undenied  accusation  as  evidence  of 
guilt,  see  Cbiminal  Law,  6  n  (11)   (a). 

Of  principal's  title  by  agent,  see  Agency,  2. 

On  information  and  belief,  see  Pleading,  4  a 
(3). 

Right  to  jury  trial,  see  Jubt,  1  f. 

DE   NOVO. 

Trial  de  novo  on  appeal,  see  Eminent  Do- 
main, 9  m. 

DENTISTS. 

Regulation  of  practice  of  dentistry,  see 
Physicians  and  Subgbons,  lb. 

Right  of  licensed  physician  to  practice  dentis- 
try, see  Physicians  and  Subgeons,  2. 

DEPARTMENT   STORES. 

Exercise  of  banking  powers,  see  Banks  and 

Banking,  2. 
Injuries  caused  by  crowd  in  department  store, 

see  Negligence,  2. 

DEPARTURE. 

Effect  of  operation  of  statute  of  limitations, 
see  Limitation  of  Actions,  4  b  ( 1 ) . 

Preventing  departure  from  jurisdiction,  see 
Ne  Exeat. 

DEPENDENT. 

See  Benevolent  oe  Beneficial  Associa- 
tions, 8  b. 


DEPOSITS. 

Criminal  liability  for  receipt  of  deposits  of 
insolvent  bank,  see  Banks  and  Bank- 
ing, 7. 

Demand  as  essential  to  accrual  of  cause  of 
action  for  money  deposited  in  bank,  see 
Limitation  or  Actions,  4  a  (2)    (a). 

Depositing  deeds  for  registration  as  delivery, 
see  Deeds,  1  c   (3). 

Money  deposited  in  bank,  see  Banks  and 
Banking,  5. 

Money  deposited  in  lieu  of  bail,  see  Bail,  5. 

Savings  bank  deposit  as  gift,  see  Gifts,  1  a. 


DEPOSITS  IN  COUIIT. 

Liability  of  clerk  for  interest  on  money  de- 
posited in  court,  see  Clebks  of  Coubts. 


DEPOSITIONS. 

1.  Right  to  Take,  665. 

2.  Who  May  Be  Examined,  666. 

3.  Issuance  of  Commission,  666. 

4.  Execution  of  Commssion,  666. 

a.  Notice  of  execution,  666. 

b.  Who  may  execute,  in  general,  666. 

c.  Who  may  write  down  testimony, 

666. 

d.  Who  may  act  as  notary,  667. 

e.  Refusal  of  witness  to  answer  ques- 

tions or  produce  evidence,  667. 

f.  Objections  and  exceptions,  667. 

5.  Filing  or  Depositions,  667. 

6.  Time  fob  Inspection,  667. 

7.  SuppBEssioN  of  Depositions,  667. 

8.  Admissibility  in  Evidence,  667. 

Contradiction  of  witness  by  deposition  taken 
in  another  cause,  see  Witnesses,  5  b 
(2)    (b). 

False  testimony  in  unfiled  deposition  as  per- 
jury, see  Pebjuby,  4. 

Right  to  tax  mileage  of  witness  when  deposi- 
tion could  have  been  taken,  see  Costs,  8. 

1.  Right  to  Take. 

California  statute.  —  Sections  2020  and 
2021  of  the  California  Code  of  Civil  Pro- 
cedure provide  that  the  depositions  of  a  wit- 
ness out  of  the  state  in  all  cases,  and  of  a 
witness  in  the  state  in  certain  enumerated 
cases,  may  be  taken  in  an  action  at  any  time 
after  the  service  of  the  summons  or  the  ap- 
pearance of  the  defendant.  The  disposition  of 
the  legislature  to  amplify  the  remedy  is 
plainly  apparent  in  the  provisions  of  the  code, 
both  with  respect  to  the  proceedings  to  per- 
petuate testimony  and  the  right  to  take  de- 
positions de  bene  esse,  and  in  view   of  the 
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tendency  of  legislation,  the  right  to  take  a 
deposition  must  be  upheld  in  any  case  which 
falls  at  once  within  the  principle  upon  which 
the  jurisdiction  in  equity  was  founded,  and 
the  letter  of  the  statute.  San  Francisco  Gas, 
etc.,  Co.  ■!!.  Superior  Court  (Cal.),  17-933. 

Causes  in  Proliate  Court.  —  The  taking 
of  depositions  to  be  read  on  the  trial  in  the 
Probate  Court  of  a  claim  against  a  decedent's 
estate  is  authorized  by  statutes  providing 
that  depositions  may  be  taken  in  suits  at  law 
and  in  suits  in  chancery,  and  that  contested 
claims  against  a  decedent's  estate  shall  be 
tried  and  determined  as  other  suits  at  law. 
Zeigler  f.  Illinois  Trust,  etc..  Bank  (111.),  19- 
127. 

Fending  appeal.  —  Under  the  above  sec- 
tions of  the  California  Code  of  Civil  Pro- 
cedure, the  existence  of  an  actual,  as  dis- 
tinguished from  a  potential,  issue  of  fact  is 
not  made  a  conclusive  test  of  the  right  to 
take  depositions  de  bene  esse,  and  consequently 
such  depositions  may  be  taken  pending  an 
appeal,  as  well  as  before  verdict  or  findings 
upon  the  issues  of  fact  in  the  action.  San 
Francisco  Gas,  etc.,  Co.  v.  Superior  Court 
(Cal.),  17-933. 

2.  Who  May  Be  Examined. 

Party  witiout  the  state.  —  Under  the 
Colorado  statute  providing,  in  substance  that 
parties  to  actions  and  proceedings  shall  be 
competent  witnesses,  that  the  testimony  of  a 
witness  in  the  state  may  be  taken  by  deposi- 
tion when  the  witness  is  a  party  to  the  action, 
and  that  the  testimony  of  a  witness  out  of 
the  state  may  be  taken  by  deposition  in  an 
action,  the  testimony  of  a  party  although 
without  the  state  may  be  taken  by  deposition. 
Doherty  v.  Healy  ( Colo. ) ,  10-958. 

Prisoner  confined  in  foreign  state.  — 
Where  the  only  person  who  can  establish 
facts,  or  a  fact,  material  to  the  issue  in  a 
case  is  confined  in  prison  in  another  state,  a 
proper  case  exists  for  the  issuance  of  a  com- 
mission to  take  the  testimony  of  such  person, 
under  the  California  Code  of  Civil  Procedure. 
San  Francisco  Gas,  etc.,  Co.  v.  Superior  Court 
(Cal.),  17-933. 

3.  Issuance  of  Cosimission. 

Duty  of  clerk  to  issue.  —  Duty  of  the 
clerk  of  court  to  issue  a  commission  to  take 
the  depositions  of  absent  witnesses  as  af- 
fected by  the  admissibility  of  the  evidence 
sought  to  be  produced.  State  ex  rel.  Kehoe 
r.  McRae  (Fla.),  6-580. 

Mandamus  to  compel  issuance.  —  Man- 
damus will  not  be  granted  to  compel  the 
clerk  of  a  Circuit  Court  to  issue  commissions 
to  take  depositions,  if  the  depositions  when 
taken  would  not  be  admissible  as  evidence  in 
the  proceeding  for  which  they  are  taken. 
State  ex  rel.  Kehoe  v,  McRae  ( Fla. ) ,  6-680. 

Mandamus  lies,  in  a  proper  case,  to  com- 
pel the  issuance  of  a  commission  by  the  Su- 
perior Court  to  take  the  deposition  of  a  wit- 
ness. Assviming  that  an  order  of  the  Su- 
perior  Court   denying  an    application   for  a 


commission  is  appealable,  still  the  remedy  by 
appeal  is  not  exclusive,  as  it  would  be  in 
many  cases  inadequate.  San  Francisco  Gas, 
etc.,  Co.  V.  Superior  Court  (Cal.),  17-933. 

From  trhat  court  issued  pending  ap- 
peal. —  The  Superior  Court  is  the  proper 
court  to  issue  a  commission  to  take  the  de- 
position of  a  witness,  even  though  the  cause 
in  which  the  testimony  is  desired  has  been 
appealed  to  the  Supreme  Court,  and  the  ap- 
plication is  made  pending  the  appeal.  San 
Francisco  Gas,  etc.,  Co.  v.  Superior  Court 
(Cal.),  17-933. 

4.  Execution  or  Commission. 
a.  Notice  of  execution. 

What  sufficient.  —  Under  the  Iowa  stat- 
ute authorizing  the  court  to  order  the  taking, 
of  depositions  during  "  a  term  of  court  in 
which  the  action  is  pending,"  the  court  has 
the  power  to  order  tlie  taking  of  depositions 
in  disbarment  proceedings  within,  five  days; 
and  it  is  no  objection  to  such  order  that  the 
defendant  has  no  notice  thereof  other  than 
that  with  which  he  is  charged  by  being  a 
party  to  the  proceedings  and  being  present 
when  the  order  is  made.  State  v.  Mosher 
(Iowa),  5-984. 

When  not  re'quired.  —  Although  the  op- 
posite party  resides  in  the  place  where  the 
depositions  are  to  be  taken,  he  is  not  entitled 
to  be  informed  of  the  time  when  and  the  place 
where  the  depositions  will  be  taken,  if  in- 
terrogatories are  attached  to  the  commission, 
and  have  been  communicated  to  him,  and  the 
opportunity  afforded  him  to  cross  the  same. 
De  Eenzes  v.  His  Wife   (La.),  5-893. 

b.  Who  may  execute,  in  general. 

Officer  to  i^hom  commission  is  not 
addressed.  —  A  commission  to  take  testi- 
mony cannot  be  executed  by  an  officer  to 
whom  it  is  not  addressed.  If  addressed  to 
"  any  judge,  justice  of  the  peace,  or  Louisiana 
commissioner,"  it  cannot  be  executed  by  a 
notary  public.  De  Renzes  v.  His  Wife  (La.), 
5-893. 

c.  Who  may  write  down  testimony. 

Clerk  or  stenographer,  in  general.  — 

The  Kentucky  statute  providing  in  substance 
that  a  deposition  must  be  written  and  sub- 
scribed by  the  witness  in  the  officer's  pres- 
ence, or  written  by  the  officer  in  the  presence 
of  the  witness,  and  read  to  and  subscribed  by 
the  witness  in  the  presence  of  such  officer, 
does  not  require  the  officer  to  do  the  manual 
labor  of  writing  the  deposition,  but  permits 
the  use  of  a  clerk  or  stenographer  in  taking 
down  and  transcribing  the  answers  of  the 
witness.  Western  Union  Tel.  Co.  v.  Corso 
(Ky.),  11-1065. 

Clerk  or  stenographer  of  attorney.  — 
A  clerk  or  stenographer  in  the  employ  of 
the  attorney  for  a  party  to  an  action  in 
which  a  deposition  is  taken  is  not  a  disin- 
terested person  within  the  meaning  of  the 
statute  requiring  that  a  deposition  snail  be 
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written    down    by    a    disinterested    person. 
Knickerbocker  Ice  Co.  v.  Gray  (Ind.),  6-607. 

d.  Who  may  act  as  notary. 

Clerk  of  attorney  for  party.  ~  A  clerk 
ill  the  employ  of  the  attorney  for  a  party  to 
an  action  is  disqualified  to  act  as  notary  in 
the  taking  of  a  deposiition  in  the  action. 
Knickerbocker  Ice  Co.  v.  Gray  (Ind.),  6-607. 

e.  Refusal  of  witness  to  answer  questions  or 
produce  evidence. 

Penalty.  —  The  complaint  of  a  plaintiff 
who,  upon  the  taking  of  his  deposition  by  the 
defendant,  refuses  to  answer  questions,  can- 
not, under  the  provisions  of  the  California 
Code  of  Civil  Procedure,  be  stricken  out  un- 
less he  refuses  to  answer  after  having  been 
adjudged  guilty  of  contempt.  O'Neill  v. 
Thomas  Day  Co.   (Cal.),  14-970. 

Duty  of  ausiliary  oourt  to  compel 
prodnctiou  of  evidence.  —  The  rule  as  to 
the  duty  of  an  auxiliary  court  to  compel  the 
production  of  incompetent  evidence  prevails 
in  taking  testimony  before  a  commissioner  or 
examiner,  under  the  federal  rules  in  equity, 
in  the  taking  of  testimony  before  a  master 
empowered  to  determine  the  admissibility  of 
evidence  under  the  federal  rules  in  equity, 
and  in  the  taking  of  evidence  in  actions  of 
law  under  the  U.  S.  Revised  Statutes.  Dowa- 
giac  Mfg.  Co.  V.  Lochren   (U.  S.),  6-573. 

It  is  not  the  duty  of  an  auxiliary  court  or 
judge,  within  whose  jurisdiction  testimony  is 
being  taken  in  a  suit  pending  in  the  court  of 
another  district,  to  consider  or  determine  the 
competency,  materiality,  or  relevancy  of  the 
evidence  which  oue  of  the  parties  seeks  to 
elicit.  It  is  the  duty  of  such  a  court  or 
judge  to  compel  the  production  of  the  evi- 
dence, although  the  judge  deems  it  incompe- 
tent, irrelevant,  or  immaterial,  unless  the 
witness  or  the  evidence  is  privileged,  or  it 
clearly  and  affirmatively  appears  that  the 
evidence  sought  cannot  possibly  be  compe- 
tent, material,  or  relevant,  and  that  it  would 
be  an  abuse  of  the  process  of  the  court  to 
compel  its  production.  Dowagiac  Mfg.  Co. 
V.  Lochren   (U.  S.),  6-573. 

f.  Objections  and  exceptions. 

Time  to  take.  —  The  Kentucky  statute 
requiring  exceptions  to  depositions,  except  as 
tc  the  competency  of  the  witness  or  the  ad- 
missibility of  his  testirnony,  to  be  filed  or 
noted  on  the  record  before  or  during  the  first 
term  of  the  court  after  the  filing  of  the  de- 
position, applies  to  courts  of  continuous  ses- 
sion, a  term  of  such  a  court  as  to  civil  ac- 
tions being  regarded  as  sixty  days,  and  in  a 
cause  in  such  a  court  an  objection  that  a  de- 
position was  not  written  by  the  officer  taking 
it  cannot  be  made  after  the  lapse  of  nearly 
two  years  after  the  filing  thereof.  Western 
Union  Tel.  Co.  v.  Corse  (Ky.),  11-1065. 

5.  Filing  of  Depositions. 

What  constitutes.  —  Depositions  are 
deemed   filed   when  they  are   delivered  to   a 


clerk  for  the  purpose  of  being  filed.     Manning 
r.  State  (Tex.),  3-867. 

6.  Time  foe  Inspection. 

Waiver.  —  Under  the  Maryland  statute 
providing  that  depositions  taken  and  returned 
in  equity  shall  be  opened  by  the  clerk,  and  re- 
main in  court  ten  days  subject  to  inspection 
before  the  cause  shall  be  taken  up  for  hear- 
ing, unless  by  agreement  of  the  parties  such 
time  shall  be  waived,  a  party,  by  failing  to 
object  to  taking  up  a  cause  in  which  the  de- 
positions have  lain  in  court  only  five  days, 
waives  the  statutory  provision  as  to  time. 
Ciark  V.  Callahan   (Md.),  12-162. 

7.  Suppression  of  Depositions. 

Incompetency  of  notary.  —  A  deposi- 
tion takt'n  before  a  notary  who  is  incompetent 
by  reason  of  being  in  the  employ  of  the  at- 
torney for  one  of  the  parties  will  be  sup- 
pressed, on  timely  motion  made  by  the  oppo- 
site party,  though  it  is  not  impeached  for 
improper  influence  or  for  incorrectness. 
Knickerbocker  Ice  Co.  v.  Gray  (Ind.),  6-607. 

Continuance  to  remedy  defects.  — 
Where  depositions  are  suppressed  upon  the 
ground  that  when  received  by  the  clerk 
through  the  mails  the  envelope  inclosing  them 
was  found  torn  open,  it  is  error  for  the  court 
to  refuse  an  application  for  a  continuance, 
made  immediately  thereafter,  which  complies 
with  the  provisions  of  the  Kansas  statute,  if 
it  appears  that  the  defective  condition  in 
which  the  depositions  were  received  was  not 
caused  by  any  fault  or  neglect  of  the  party 
taking  the  same.  Order  of  United  Commer- 
cial Travelers  v.  Barnes   (Kan.),  7-809. 

Waiver  of  right  to  suppress.  —  The 
fact  that  a  party's  attorney  appears  and 
cross-examines  a  witness  whose  deposition  is 
tf.ken  before  a  notary  who  is  a  clerk  in  the 
employ  of  the  attorney  for  the  opposite  party, 
does  not  operate  as  a  waiver  of  his  right  to 
suppress  the  depositions  for  incompetency  of 
the  notary.  Knickerbocker  Ice  Co.  v.  Gray 
(Ind.),  6-607. 

8.  Admissibility  in  Evidence. 

Deposition  not  authorized  by  court 
rule.  —  Where  no  rule  of  the  trial  court  au- 
tliorizes  the  taking  of  depositions  of  certain 
witnesses,  or  where  it  is  not  shown  that  such 
witnesses  are  within  the  class  of  persons 
whose  depositions  are  by  the  rules  of  court 
authorized  to  be  taken,  or  that  their  presence 
in  court  cannot  be  obtained,  their  depositions 
nre  properly  excluded.  Lyttle  v.  Denny  (Pa.), 
15-924. 

Deposition  of  nonresident  icitness.  — 
Under  the  Maryland  statutes  relating  to  the 
manner  of  taking  the  depositions  of  non- 
resident witnesses,  all  discrimination  in  this 
respect  between  nonresident  parties  and  other 
nonresident  witnesses  is  abolished,  and  the 
depositions  of  nonresidents  who  are  not  par- 
ties, taken  as  presci'ibed  for  use  in  courts  of 
law,  are  admissible  in  courts  of  equity. 
Clark  r.  Callahan   (Ud.) ,  12-162. 
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Notary's  certificate  as  evidemoe  of 
regularity.  —  A  recital  in  a  notary's  cer- 
tificate to  a  deposition  that  the  testimony  has 
been  taken  down  by  a  disinterested  person  is 
not  even  prima  facie  evidence  of  the  fact  re- 
cited. Knickerbocker  Ice  Co.  v.  Gray  (Ind.), 
6-607. 

Prelimiaary  proof  of  absence  of  irit- 
ness.  —  The  California  statute  providing  that 
in  order  for  a  deposition  to  be  admissible  in 
evidence  "  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm, 
or  is  dead,"  applies  only  to  depositions  taken 
within  the  state,  and  therefore  a  deposition 
taken  in  another  state  may,  whether  the  wit- 
ness is  a  resident  or  a  nonresident,  be  intro- 
duced in  evidence  without  preliminary  proof 
of  the  absence  of  the  witness  from  the  state, 
the  presumption  being  that  the  absence  of  the 
witness  has  continued,  and  the  burden  of 
proving  the  contrary  being  upon  the  party 
objecting  to  the  admission  of  the  deposition. 
Estate  of  Dolbeer    (Cal.),  9-795. 

Under  the  California  statute  providing  that 
"  the  testimony  of  a  witness  in  this  state  may 
be  taken  by  a  deposition  .  .  .  when  the  wit- 
ness is  about  to  leave  the  country  where  the 
case  is  to  be  tried,  and  will  probably  continue 
absent  when  the  testimony  is  required,"  the 
deposition  of  a  witness  may  be  admitted  on 
pioof  that  he  has  left  the  state  two  days  pre- 
viouslj',  though  the  deposition  has  been  taken 
since  the  commencement  of  the  trial.  Estate 
of  Dolbeer  (Cal.),  9-795. 

Witness  present  under  subpoena.  — 
Where  the  contestant  of  a  will  has  taken 
the  deposition  of  the  proponent,  and  the  pro- 
ponent attends  the  trial  throughout  under 
subpoena  by  the  contestant,  but  is  not  called 
as  a  witness  -either  in  his  own  behalf  or  in 
behalf  of  the  contestant,  and  at  the  conclu- 
sion of  the  proponent's  evidence  the  contest- 
ant claims  the  right  on  the  ground  of  sur- 
prise to  introduce  the  deposition,  it  is  proper 
for  the  trial  court  to  refuse  to  permit  depo- 
sitions to  be  introduced  in  rebuttal,  and  it  is 
within  the  discretion  of  the  court  to  refuse 
to  allow  the  contestant  to  reopen  Jiis  case  for 
the  purpose  of  introducing  the  deposition. 
Estate  of  Dolbeer  (Cal.),  9-795. 

An  officer  of  a  corporation  is  a  party  to  an 
action  to  which  the  corporation  is  a  party 
within  the  Wisconsin  statute  prohibiting 
actions  to  obtain  discovery  under  oath,  but 
permitting  a  party  to  an  action  to  take  the 
deposition  of  the  adverse  party,  and  therefore 
the  deposition  of  an  ofiicer  taken  under  this 
statute  before  the  trial  may  be  read  on  the 
trial  as  independent  evidence,  notwithstand- 
ing he  is  present  in  court.  J.  H.  Clark  Co. 
f   Rice  (Wis.),  7-505. 

Striking  out  part.  —  Where  in  an  ac- 
tion of  ejectment  the  depositions  of  two  old 
persons  offered  in  evidence  contain  a  deed 
made  by  them  about  thirty-three  years  be- 
fore, which  does  not  describe  the  land  in  con- 
troversy, and  which  is  not  under  seal,  and 
also  a  subsequent  affidavit  of  one  of  them  to 
the  effect  that  about  forty-seven  years  before 
he  had  executed  a  deed  of  the  land  in  con- 


troversy to  a  person  through  whosfe  heirs  the 
defendant  seeks  to  hold  the  property,  and 
that  when  he  subsequently  made  a  deed  of 
the  said  land  to  a  person  through  whom  the 
plaintiff  claims  the  land,  the  affiant  thought 
ht  was  duplicating  the  original  deed,  the 
court  commits  no  error  in  striking  the  deed 
and  afiSdavit  from  the  depositions,  although 
the  party  offering  the  depositions  in  evidence 
claims  the  right  to  do  so  to  avoid  the  con- 
tradictions and  unfavorable  testimony  con- 
tained in  the  depositions.  Cross  v.  Robinson 
Point  Lumber  Co.   (Fla.),  15-588. 


DEPOT. 

See  Railboads. 

Relation  of  union  depot  company  to  railroads 

using  premises,   see  Masteb  and  Seb- 

VANT,  3  f   (1)    (c). 


DEPRECIATION. 

Depreciated  earning  capacity   as  element  of 

damage,  see  Damages,  9  c. 
Liability     of     pledgee     for     depreciation    of 

pledged  stock,  see  Pledge  and  Coixat- 

BEAL  SECUBITY,   3. 


DEPRIVATION  OF  I.IBERTY  OR 
PROPERTY. 

See  Constitutional  Law,  9. 


DEPUTY. 

Authority  of  deputy  clerk  to  take  acknowl- 
edgments, see  Acknowledgments. 

Compensation  of  deputy  sheriff,  see  Shebifes 
AND  Constables,  3. 

Liability  of  clerk  for  acts  of  deputy,  see 
Acknowledgments. 


DERAILMENT. 

Negligence  inferred  from  derailment  of  car, 
see  Cabbieb,  6  1  (4). 


DERELICT. 

Abandoned  property  as  derelict,  see  Salvage. 

DEROGATION. 

Construction    of    statutes    in    derogation   of 
common  law,  see  Statutes,  4  b. 

DERRICK. 

Injuries    caused    by    defective    derricks,    see 
Masteb  and  Sebvant,  3  c   (1). 
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DESCENT  AND  DISTRIBUTION. 

1.  Nature  of  Right  of  Succession,  669. 

2.  Conflict  of  Laws,  669. 

3.  Actions   to   Recover   Property   Ac- 

quired BY  Descent,  669. 

4.  Property  Subject  to  Succession,  669. 

5.  Who  May  Inherit,  669. 

a.  Murderer,  669. 

b.  Illegitimate  brothers  and  sisters, 

670. 

6.  Renouncing  Succession,  670. 

See  Advancements;  Executors  and  Admin- 

ISTBATOBS. 

Inheritance  by  adopted  child,   see  Adoption 

of  Children. 
Inheritance  taxes,  see  Taxation,  13. 

1.  Nature  of  Right  of  Succession. 

The  right  to  take  property  by  inheritance 
or  by  will  is  a  natural  right  which  is  pro- 
tected by  the  Wisconsin  constitution  and 
which  cannot  be  wholly  taken  away  or  sub- 
stantially impaired  by  the  legislature.  Nun- 
ncmacher  v.  State  (Wis.),  9-711. 

2.  Conflict  of  Laws. 

What  la-w  governs.  —  Whether  distribu- 
tion is  eflFected  by  the  state  of  the  domicil  of 
the  decedent,  or  by  that- of  the  locus  of  the 
property,  the  law  of  distribution  is  that  of 
the  state  of  the  domicil.  Kingsbury  v.  Baze- 
ley  (N.  H.),  20-1355. 

3.  Actions  to  Recover  Property  Acquired 
BY  Descent. 

Heirs  suing  for  the  possession  and  parti- 
tion of  real  estate  to  which  they  have  ac- 
quired title  by  descent  are  not  required  to 
show,  as  a  condition  precedent  to  recovery, 
that  the  land  is  not  subject  to  appropriation 
for  the  payment  of  the  decedent's  debts. 
O'Keefe  v.  Behrens  (Kan.),  9-867. 

4.  Property  Subject  to  Succession. 

Iiands  held  under  contract  of  pur- 
chase. —  Where  a  purchaser  is  in  possession 
of  real  property  under  a  contract  of  sale  and 
has  paid  a  part  of  the  purchase  price,  his 
interest  descends  at  his  death  to  his  heirs 
and  does  not  pass  to  his  administrator,  as  it 
is  alienable,  descendible,  and  devisable  in  the 
same  manner  as  if  it  were  real  property 
held  by  legal  title.  Cutler  v.  Meeker  ( Neb. ) , 
8-951. 

Where,  under  an  agreement  between  the 
heirs  and  the  widow  of  a  deceased  purchaser 
who  at  the  time  of  his  death  was  in  posses- 
sion of  land  under  a  contract  of  sale,  the 
equitable  interest  in  the  land  has  been 
treated  as  if  it  were  real  property  of  which 
the  decedent  died  seized,  and  dower  therein 
has  been  assigned  to  the  widow,  a  deed  issued 
to  her  in  her  own  name  by  the  vendor  for  the 
portion  of  the  land  assigned  to  her  as  dower 
up«n  her  payment  of  a  pro  ?-(t?a  sharp  of  the 


balance  due  under  the  contract  of  sale  gives 
her  no  new  right  in  the  land  as  against  the 
heirs,  but  the  title  she  thereby  acquires  in- 
ures to  their  benefit,  and  she  takes  the  legal 
title  as  trustee  for  them  only,  and  therefore 
upon  her  death  the  heirs  of  the  original  pur- 
chaser are  entitled  to  have  their  title  quieted 
as  against  third  persons  to  whom  the  widow 
has  devised  the  portion  of  land  assigned  to 
her  as  dower  and  subsequently  conveyed  to 
her  by  the  original  vendor.  Cutler  v.  Meeker 
(Neb.),  8-951. 

A  vendee  in  possession  of  land  under  a 
contract  of  purchase,  on  which  part  of  the 
purchase  price  has  been  paid,  holds  an  equi- 
table title  to  the  land  which  on  his  death 
descends  to  his  heirs.  Grandjean  v.  Beyl 
(Neb.),  15-577. 

5.  Who  May  Inherit. 
a.  Murderer. 

Iowa  statute.  —  The  Iowa  statute  pro- 
viding that  a  murderer  shall  not  inherit  or 
take  by  devise  or  legacy  from  his  victim,  does 
not  prohibit  a  wife  who  has  murdered  her 
husband  from  taking  her  distributive  share 
in  his  estate  provided  for  by  the  statute. 
Matter  of  Kuhn  (Iowa),  2-657. 

Kansas  statute.  —  The  power  to  declare 
the  rule  for  the  descent  of  property  is  vested 
in  the  legislature;  and  where  it  is  provided 
in  plain  and  peremptory  language  that  a  hus- 
band shall  inherit  from  his  deceased  wife, 
and  no  exception  is  made  on  account  of  crim- 
inal conduct,  the  court  is  not  justified  in 
reading  into  the  statute  a  clause  disinherit- 
ing a  husband  because  he  feloniously  killed 
his  intestate  wife  for  the  purpose  of  acquir- 
ing her  property.  McAllister  v.  Fair  (Kan.), 
7-973. 

Common-law  maxim  in  force  in  Mis- 
souri. —  The  common-law  maxim  that  one 
who  commits  murder  or  claims  under  a  mur- 
derer cannot  profit  by  the  criminal  act  is  a 
pprt  of  the  law  of  Missouri  unchanged  and 
unmodified  by  the  statutes  of  that  state,  and 
must  be  read  together  with  the  statutes  of 
descent  and  distribution.  Perry  v.  Straw- 
bridge  (Mo.),  14-92. 

Under  the  Missouri  statute  by  which  the 
"widower"  is  given  a  share  of  the  deceased 
wife's  property,  the  word  "widower"  is  to 
be  construed  to  mean  one  who  has  been  re- 
duced to  that  condition  by  the  ordinary  and 
usual  vicissitudes  of  life,  and  not  one  who 
has  created  that  condition  by  murder,  and  a 
husband  who  has  murdered  his  wife  or  those 
claiming  under  him  are  not  entitled  to  any 
share  of  the  wife's  property.  Perry  v.  Straw- 
bridge  (Mo.),  14-92. 

DlsquaUfyins  murderer  from  in- 
heriting as  attainder.  —  The  provisions  of 
the  Bill  of  Rights  of  Missouri  that  "  no  per- 
son shall  be  attainted  of  treason  or  felony  by 
the  general  assembly,"  and  that  "no  con- 
viction can  work  corruption  of  blood,"  are  not 
violated  by  the  construction  of  an  inheritance 
statute  so  as  to  prevent  a  murderer  and  hia 
heirs  froiri  inheriting  from  his  victim,  Perry 
r,  Strawbridge  (Mo,),  14-92,    '      "    ^  r 
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b.  Illegitimate  brothers  and  sisters. 

I  The  Texas  statute  of  1840  (section  16) 
providing  that  "  bastards  shall  be  capable  of 
inheriting  or  of  transmitting  inheritance  on 
the  part  of  their  mother,  and  shall  also  be 
entitled  to  a  distributive  share  of  the  per- 
sonal estate  of  any  of  their  kindred  on  the 
part  of  their  mother  in  like  manner  as  if 
they  had  been  lawfully  begotten  of  such 
mother,"  which  is  based  upon  a,  similar  Vir- 
ginia statute  as  construed  by  the  Supreme 
Court  of  that  state,  invests  bastards  with  in- 
heritable blood  on  the  mother's  part,  and  en- 
ables illegitimate  brothers  and  sisters  who 
are  children  of  the  same  mother  to  inherit 
from  each  other.  Berry  v.  Powell  (Tex.), 
16-986. 

The  Texas  statute  of  1848  which  amended 
the  above  section  by  substituting  the  words 
"  from  and  through  "  instead  of  "  on  the  part 
of  "  their  mother,  was  intended  so  to  change 
the  section  as  to  remove  all  doubt  upon  the 
question.     Berry  v.  Powell   (Tex.),  16-986. 

6.  Renouncing  Succession. 

Effect  of.  —  Brothers  and  sisters,  by  re- 
nouncing, in  favor  of  their  mother,  the  suc- 
cession of  a  deceased  brother,  do  not  estop 
themselves  to  contest  the  right  of  persons 
claiming  as  the  children  of  such  deceased 
brother  to  share  in  the  mother's  estate.  Suc- 
cession of  Gabisso  (La.),  12-574. 


DESCRIPTION. 

Describing  stolen  property  in  indictment,  see 

Labceny,  5  a. 
Sufficiency    of    description    of    property,    see 

Fbauds,  Statute  of,  3  e  (2). 
Supplying  description  in  contract  to  sell  land, 

see  Fbauds,  Statute  of,  2. 

DESERTION. 

Bar  of  right  to  alimony,  see  Alimont  and 

Suit  Monet,  4  b. 
Desertion  from  army  as  disqualification  for 

jury  service,  see  Jubt,  2. 
Ground  for  divorce,  see  Divorce,  2  c. 
Inducing   husband   to   desert  wife,   see   CoN- 

SPIBACT,  1  a. 

DE   SON   TORT. 

Executor  de  son  tort,  see  Executobs  and  Ad- 

MINISTBATOBS. 


DESTITUTE. 

Homes  for  the  destitute  as  charitable  insti- 
tutions, see  Chaeities,  1. 

DESTRUCTION. 

Pestroying  property  used  in  violation  of  law, 
see  Game  and  Game  Laws,  6. 


Destruction  of  remainders,  see  Remaindebs 
Destruction  of  will  as  revocation,  see  Wills 

6  b   (5). 
Effect  of  destruction  of  record  as  against  sub 

sequent  purchasers,  see  Recobds,  5.. 
Power  of  health  officer  to  destroy  property, 

see  Health,  1. 
Right  of  seller  to  recover  price  of  goods  de 

stroyed  after  delivery,  see  Sales,  5  c. 
Seizure   and  destruction  of  gambling  imple 

ments,  see  Gaming  and  Gaming  Houses, 

4. 
Seizure   and  destruction   of   unwholesome   or 

adulterated  articles  of  food,  see  Food,  4, 
Summary  destruction  of  intoxicating  liquors, 

see  Intoxicating  Liqdobs,  9. 
Termination  of  lease  by  destruction  of  prem 

ises,  see  Landloed  and  Tenant,  3  g. 

DETAINER. 

Forcible  detainer,   see  Fobcible  Entby  and 
Detainee. 


DETECTIVES. 

Commission  of  crime  procured  at  solicitation 
by  complaining  witness,  see  Phtsicians 

AND  SUBGEONS,  3   C. 

Shadowing  by  detectives  as  officers. — 

It  is  not  an  offensive  or  disorderly  act  for 
a  private  detective  to  shadow  a  person,  un- 
known to  the  latter,  for  the  purpose  of  keep- 
ing the  latter  in  view  in  case  it  may  be  neces- 
sary to  serve  a  subpcena  upon  him.  People' 
V.  Weiler  (N.  Y.),  1-155. 

Testimony  of  detectives.  —  Testimony 
of  private  detectives  hired  by  one  spouse  to 
watch  the  other  with  a  view  of  obtaining 
evidence  on  which  to  base  a  suit  for  divorce, 
is  to  he  weighed  and  considered  like  other 
testimony,  and  tried  by  the  same  tests,  but 
with  the  fact  in  view  that  the  testimony  is 
from  a,  hired  witness.  Such  testimony  is 
sufficient,  though  uncorroborated,  to  sustain 
a  decree  for  divorce.  Taft  r.  Taft  (Vt.), 
12-959. 

The  giving  of  instructions  to  the  jury  as 
to  the  caution  to  be  observed  in  weighing  the 
testimony  of  private  detectives  or  persons 
employed  to  find  evidence  is  based  upon  rules 
of  practice  rather  than  of  law,  and  rests 
largely  in  the  discretion  of  the  trial  judge. 
Jaynes  v.  People  (Colo.),  16-787. 


DEVIATION. 

Estoppel  of  carrier  to  enforce  limitation  of 
liability,  see  Caeeiees,  4  f  (3). 

Liability  of  carriers  of  live  stock,  see  Cab- 
eiers,  5  a   (2). 

DEVISEES. 

See  Wills,  10. 

Competency  of  devisee  as  attesting  witness 
to  will,  see  Wills,  3  e  (2), 
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DIAGNOSIS. 

See  Physicians  and  Stiiioeons. 

DICTIONARY. 

Judicial  notice  of,  see  Evidence,  1  h. 

DICXITM. 

Judicial    dictum    distinguished    from    obiter 
dictum,  see  Stake  Decisis,  4. 

DIET. 

Confining  on  bread  and  water  diet,  see  Crim- 
inal Law,  7  a  { 1 ) . 

DIFIiOMA. 

Dentists  required  to  bold  diploma,  see  Phy- 
sicians AND  SUKGEONS,   1   b. 

DIRECT   EXAMINATION. 

Of  witnesses  in  criminal  cases,  see  Criminal 
Law,  6  m   (7). 

DIRECTING   VERDICT. 

See   Criminal  Law,   6   r    ( 1 ) ;    Explosions 

and  Explosives;  Trial,  6. 
In  probate  proceedings,  see  Wills,  7  k. 

DIRECTORS. 

See  CoRPOBATiONS,  7  e. 

Powers,   duties,   and   liabilities   of  bank   di- 
rectors, see  Banks  and  Banking,  3  a. 


DISBARMENT  OF  ATTORNEYS. 

See  Attorneys  at  Law,  2.  * 

Right  of  disbarred  attorney  to  hold  office  of 

prosecuting   attorney,   see   Prosecuting 

Attorneys. 


DISBURSEMENT. 

Public  funds,  see  States,  5. 

DISCHARGE. 

See  Release  and  Discharge. 

Discharge  by  grand  jury  as  termination  of 
prosecution,  see  Malicious  Prosecu- 
tion, 1  d. 

Discharge  of  fireworks  as  nuisance,  see  Ex- 
plosions AND  Explosives,  5. 

Discharging  jury  in  criminal  case,  see  Crim- 
inal Law,  5  b,  6  1. 

Effect  of  discharge  in  bankruptcy,  see  Bank- 
ruptcy, 9. 

Effect  of  discharge  on  preliminary  examina- 
tion as  bar  to  subsequent  prosecution, 
see  Criminal  Law,  5  b. 

Effect  of  discharge  without  trial,  see  False 
Imprisonment,   1. 

Guarantors,  see  Guaranty,  3. 

Seaman,  see  Seamen,  3  b. 

Statutory  duty  of  master  to  state  cause  for 
discharge  of  servant,  see  Master  and 
Servant,  2  b. 

Termination  of  contract  of  employment  by 
discharge,  see  Master  and  Servant. 

Validity  of  discharge  in  bankruptcy,  see 
Bankruptcy,  15. 

DISCHARGING  FIREARMS. 

See  Weapons. 


DISABII.ITIES. 

Persons  in  contempt,  see  Contempt,  7. 
Married  women,  see  Husband  and  Wife,  1. 


DISAFFIRMANCE. 

Eight   of    infant   to    disaffirm    contract,    see 
Infants,  2  b. 


DISAGREEMENT. 

Effect   of  disagreement  of  jury  in   criminal 
cases,  see  Criminal  Law,  5  b. 


DISCLOSURE. 

Duty  to  disclose  dangerous  character  of  sub- 
stance delivered  to  carrier,  see  Explo- 
sions and  Explosives,  6  b. 


DISCONTINUANCE. 

See  Dismissal,  Discontinuance,  and  Non- 
suit. 

Review  of  order  granting  or  refusing,  see 
Appeal  and  Error,  13. 

Discontinuing  streets,  see  Streets  and  High- 
ways, 3  c. 


DISAPPROVAL. 

Disapproval  of  bills  by  executive,  see  Stat- 
utes, 1  e. 


DISCOVERY. 

Right  to  maintain  bill  of  discovery, 

■The  receiver   of   an    insolvent   corporation 
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that  has  outstanding  shares  of  stodc  on 
which  an  assessment  is  due  may  maintain  a 
Wll  of  discovery  against  a  broker  who  has 
purchased  such  shares  for  responsible  clients, 
but  who,  with  the  intention  of  concealing 
their  identity,  has  had  the  certificates  of 
stock  issued  in  the  name  of  an  irresponsible 
person,  to  compel  such  broker  to  disclose  the 
names  of  the  real  owners.  Kurtz  v.  Brown 
(U.  S.),  11-576. 

Validity  of  statutes  authorizing  dis- 
covery. —  A  state  statute  providing  for  the 
production  of  documents,  which  applies  only 
to  documents  outside  of  the  state,  does  not 
deny  the  equal  protection  of  the  laws,  be- 
cause a  classification  may  be  based  upon  the 
fact  that  the  persons  or  property  dealt  with 
are  not  within  the  territorial  jurisdiction  of 
the  regulating  authority.  Hammond  Pack- 
ing Co.  V.  Arkansas   (U.  S.),  15-645. 

Even  assuming  that  an  order  for  the  pro- 
duction of  documents  which  is  general  and 
indefinite  amounts  to  an  unreasonable  search 
and  seizure  and  is  consequently  wanting  in 
due  process  of  law,  a  state  may,  in  view  of' its 
visitorial  powers  over  corporations  doing 
business  within  its  borders,  require  the  pro- 
duction, in  a  proceeding  to  determine  whether 
a  corporation  is  violating  a  state  anti-trust 
statute,  of  the  books  and  papers  of  the  cor- 
poration, although  such  books  and  papers 
may  never  have  been  within  the  state.  Ham- 
mond Packing  Co.  v.  Arkansas  (U.  S.),  15- 
645. 

An  order  to  produce  such  documents  and 
witnesses  is  not  wanting  in  due  process  of 
law  because  it  is  made  in  a  pending  suit  for 
the  purpose  of  eliciting  evidence  as  to  the 
liability  of  the  corporation,  and  because  such 
evidence  may  be  relevant  to  the  defense  of 
the  corporation  to  the  claim  asserted  by  the 
state.  Hammond  Packing  Co.  !'.  Arkansas 
(U.  S.),  15-645. 

The  provision  of  such  a  statute  authoriz- 
ing the  striking  out  of  the  defendant's 
pleadings  and  the  entry  of  a  judgment  by 
default  because  of  the  defendant's  failure  to 
comply  with  such  order,  does  not  amount  to 
a  denial  of  due  process  of  law.  Hammond 
Packing  Co.  i;.  Arkansas   (U.  S.),  15-645. 

The  federal  Supreme  Court  will  not  relieve 
from  the  consequence  of  an  absolute  refusal 
to  obey  an  order  passed  in  a  proceeding  under 
a  state  anti-trust  statute,  for  the  production 
by  a  corporation  of  its  nonresident  ofiicers  or 
employees  whose  testimony  the  attorney-gen- 
eral desires  to  take,  as  well  as  of  documents 
in  the  possession  or  under  the  control  of  such 
officers  or  employees,  when  such  statute  and 
order  have  been  interpreted  by  the  state  court 
to  require  merely  a  bona  fide  effort  to  comply 
therewith.  Hammond  Packing  Co.  v.  Arkan- 
sas   (U.  S.),  15-645. 

Grounds.  —  A  bill  which  seeks  discovery 
of  one  not  a  party  to  a  pending  action  at 
law,  to  recover  money  paid  to  the  complain- 
ant as  a  carrier  on  overcharges  on  freight,  " 
and  for  failure  to  furnish  cars  according  to 
agreement  with  the  party  suing  at  law,  and 
which  seeks  to  enjoin  the  action  at  law,  held 
not  to  state  «  csuae  for  discovery  on  the 


ground  that  the  complainant  does  not  know 
the  person  to  whom  it  is  liable,  for  the  plain- 
tiff in  the  action  at  law  must  shttw  that  the 
transactions  were  with  himself  before  he  can 
recover.  Terrell  v.  Southern  R.  Co.  (Ala  ) 
20-901.  " 

A  bill  of  discovery  solely  in  aid  of  a  defense 
to  an  action  at  law  will  not  lie  against  one 
who  is  not  a  party  to  the  record  at  law. 
Terrell  v.  Southern  R.  Co.   (Ala.),  20-901. 

Tendency  to  Incriminate  as  ground 
for  refusal.  —  In  an  action  for  damages  for 
conspiring  to  induce  the  plaintiff's  workmen 
to  breach  their  contracts  with  him,  it  is  no 
ground  for  refusing  an  order  requiring  the 
defendants  to  discover  material  documents, 
that  some  of  the  documents  may  tend  to  in- 
criminate them.  National  Assoc,  of  Opera- 
tive Plasterers  v.  Smithies    (Eng.),  5-738. 

Denial  of  possession  or  control.  — 
Under  the  Wisconsin  statute  authorizing 
the_  compulsory  inspection  by  a  party  to  an 
action,  of  books,  papers,  and  documents  in 
the  possession  or  under  the  control  of  the 
adverse  party,  an  unqualified  credible  denial 
by  the  latter  party  that  such  books  and 
papers  are  in  his  possession  or  under  his 
control  calls  for  the  vacation  of  an  order  re- 
quiring the  production  thereof.  Schlesinger 
V.  Ellinger    (Wis.),  15-315. 

Under  such  statute  it  is  not  the  duty  of 
the  adverse  party,  if  he  has  not  control  of 
papers  and  records  of  which  he  is  the  right- 
ful custodian,  to  obtain  such  control  for  the 
purpose  of  complying  with  an  order  for  the 
inspection  thereof  by  his  adversary.  Schles- 
inger V.  Ellinger   (Wis.),  15-315. 

The  rule  that  where  papers  have  been 
shown  to  have  been  in  the  posseBsion  of  the 
adverse  party,  it  devolves  upon  him  to  show 
what  has  become  of  them,  is  inapplicable  to 
a  case  wherein  there  is  nothing  to  indicate 
that  such  papers  have  been  in  hia  possession, 
and  where  it  appears  from  his  own  and  other 
affidavits  that  such  papers  have  never  been 
in  his  possession,  and  that  he  has  made  dili- 
gent and  unsuccessful  efforts  to  ascertain 
their  whereabouts.  Schlesinger  v.  Ellinger 
(Wis.),  15-315. 

Sufficiency  of  notice  to  produce.  — 
Notice  to  a  corporation  to  produce  books  and 
papers  is  not  too  broad  where  it  is  limited 
to  books  and  papers  concerning  dealings  be- 
tween certain  dates  with  named  parties  and 
describes  with  particularity  the  proceedings 
in  which  the  papers  are  to  be  used.  Consoli- 
dated Rendering  Co.  v.  Vermont  (U.  S.),  12- 
658. 

An  officer  of  a  corporation,  ordered  to  sur- 
render the  books  and  documents  of  the  corpo- 
ration for  production  before  the  grand  jury, 
cannot  complain  that  the  order  is  too  broad, 
or  requires  the  production  of  more  documents 
than  are  necessary,  or  subjects  the  business 
of  the  corporation  to  undue  investigation,  or 
is  designed  to  fish  for  evidence  in  a  case  not 
then  under  consideration,  as  such  objections 
may  be  urged  by  the  corporation  through  its 
proper  officer,  before  submitting  the  docu- 
ments to  the  grand  jury,  but  afford  no  ground 
of  personal  privilege  to  the  officer  ordered  to 


DISCEETION  —  DISFIGUREMENT. 


■673' 


surrender  them.    Ex  p.  Hedden  (Nev.),  13- 
1173. 

DISCRETION. 

Adniission  to  bail,  see  Bail,  3,  4. 

Allowing  withdrawal  of  plea  of  guilty,  see 
Criminai,  Law,  6  j   ( 2 ) . 

Awarding  custody  and  support  of  children, 
see  Divorce,  7. 

Controlling  exercise  of  discretionary  power, 
see  Mandamus. 

Denial  of  motion  to  vacate  adjudication  in 
bankruptcy,  see  Bankkuptct,  3. 

Determining  fitness  of  lien  for  citizenship, 
see  Naturalization. 

Excluding  veniremen  from  jury,  see  Jury, 
6  e  (1). 

Exercise  of  discretion  by  railroad  as  to  fa- 
cilities and  equipment,  see  Railroads, 
5  e. 

Exercise  of  municipal  power  over  streets,  see 
Streets  and  Highways,  3. 

Exercise  of  power  of  eminent  domain,  see 
Eminent  Domain,  3. 

Granting  or  refusing  amendments,  see  Plead- 
ing, 9  b. 

Granting  change  of  venue  generally,  see 
Change  of  Venue,  1  e. 

Granting  or  refusing  change  of  venue  in 
criminal  cases,  see  Change  of  Venue, 
2  d. 

Granting  or  refusing  continuances,  see  Con- 
tinuances ;  Criminal  Law,  6  d  ( 1 ) . 

Granting  or  refusing  interlocutory  injunc- 
tions, see  Injunctions,  4  a. 

Granting  or  refusing  mandamus,  see  Man- 
damus, 1. 

Granting  or  refusing  new  trial,  see  New 
Trial,  2. 

Issuance  of  writ  of  quo  warranto,  see  Quo 
Warranto,  5. 

Latitude  in  cross-examination  of  witnesses, 
see  Witnesses,  4  b. 

Leading  questions  put  to  witness,  see  Wit- 
nesses, 4c   (2), 

Limiting  number  of  witnesses,  see  Trial,  2  o. 

Order  of  proof  in  criminal  cases,  see  Crim- 
inal Law,  6  m   (1). 

Permitting  counsel  to  comment  on  evidence 
in  criminal  cases,  see   Criminal  Law, 

.6  P-  . 

Permitting  examination  of  'witness  remaining 

in   court   room    after   being   put   under 

rule,  see  Criminal  Law,  6  n   (3). 

Permitting  experiments  before  jury,  see  Evi- 
dence, 6. 

Permitting  view  of  premises  by  jury,  see 
Trial,  7. 

Permitting  witness  to  testify  in  narrative 
form,  see  Witnesses,  4  c  (1). 

Begulation  of  order  of  proof,  see  Trial,  2  a. 

Requiring  election  between  counts  in  indict- 
ment, see  Criminal  Law,  6  f. 

Review  of  exercise  of  discretionary  power, 
see  Appeal  and  Error,  13. 

Specific  performance  of  contract,  see  Specipio 
Peefobmance,  2. 

Suspension  of  sentence,  see  Criminal  Law, 
7  b  (8). 
Vols,  1-20  —  Ann.  Cas.  Digest.  —  43, 


DISCRIMINATION. 

By  carrier,  see  Carriers,  4  h,  6  c  (6). 
Discrimination  by  employer  against  members 
of    unions,    see    Labor    Combinations, 

I  a. 

Discriminatory  regulation  of  railroads,  see 
Carhiebs,  2  b. 

Exercise  of  police  power  by  discriminating 
against  minors,  see  Constitutional 
Law,  5  a. 

Fixing  price  of  gas,  see  Gas  and  Gas  Com- 
panies, 4  b. 

License  law  discriminating  against  nonresi- 
dents, see  Hawkers  and  Peddlers,  2. 

License  laws  discriminating  against  nonresi- 
dents, see  Hawkers  and  Peddlers,  3. 

Regulation  of  sale  of  liquors,  see  Intoxicat- 
ing Liquors,  3  u. 

Right  of  water  company  to  discriminate  in 
rates,  see  Waters  and  Watercourses, 
4  b  (2). 

Statutory  discrimination  against  nonresi- 
dents, see  Game  and  Game  Laws,  3  b. 

Telephone  service,  see  Telegraphs  and  Tele- 
phones, 6. 

Validity   of   franchise   taxes,    see   Taxation, 

II  a. 

Validity  of  statute  regulating  foreign  cor- 
porations, see  Corporations,  13  c   (1). 

Validity  of  Sunday  laws  discriminating  be- 
tween occupations,  see  Sundays  and 
Holidays. 


DISEASE. 

Communication  of  disease  by  infected  car,  sea 

Carbdsks,  6  a  (2). 
Communication    of    disease    to    animals,    see 

Animals,  2  a. 
Defense  to   action  for  breach  of  promise  of 

marriage,  see   Breach   of  Promise  of 

Marriage. 
Destruction  of  diseased  animals,  see  Health, 

Ground  for  divorce,  see  Divorce,  3  b. 

Lijfcility  for  communicating  disease  causing 
death,  see  Death  by  Wrongful  Act,  7. 

Liability  for  exposure  to  infectious  disease, 
_  see  Master  and  Servant,  3  a. 

Liability  of  landlord  for  disease  communi- 
cated by  infected  premises,  see  Land- 
lord AND  Tenant,  5h  (2). 

Liability  of  municipality  for  maintenance  of 
hospital  for  contagious  disease,  see 
Hospitals  and  Asylums. 

Nonexpert  opinion  evidence  as  to  existence  of 
disease,  see  Evidence,  8  c. 

Treatment  of  disease,  see  Physicians  and 
Surgeons. 


DISEASED   ANIMArS. 

See  Animals,  6. 

DISFIGUREMENT. 

See  Mayhem, 
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DISJUNCTIVES. 

Use   of   disjunctive    particle   in   affidavit   for 
attachments,   see  Attachments,  6  b. 


DIMISSAL,    DISCONTINUANCE,    AND 
NONSUIT. 

1.  Dismissal  of  Actions. 

a.  Dismissal  by  court. 

b.  Dismissal  by  plaintiff. 

2.  Renewal,    Eevivob,   and   Reinstate- 

ment OF  Actions. 

Authority  of  partner  to  dismiss  action  by 
firm,  see  Paetneeship,  5  b  ( 3 ) . 

Commencement  of  new  action,  see  Limita- 
tion OF  Actions,  4  b  ( 2 ) . 

Discontinuance  of  bastardy  proceeding  as 
consideration  for  promise  to  marry,  see 
Bastaedt. 

Dismissal  because  of  action  as  bar  to  subse- 
quent action,  see  Judgments,  6  c. 

Dismissal  of  action  for  injunction,  see  In- 
JXTNCTIONS,  4  e. 

Dismissal  of  appeal,  see  Appeal  ajtd  Ebbor, 

11. 
Dismissal   of    condemnation    proceedings    for 

want  of  prosecution,  see  Eminent  Do- 
main, 9  a. 
Dismissal    of    indictment    after    arraignment 

and   plea   as   putting   in    jeopardy,    see 

Criminal  Law,  5  b. 
Dismissal  of  injunction  suit  as  breach  of  con- 
dition in  injunction  bond,  see  Injunc- 
tions, 5  c  (2). 
Dismissal  of  prosecution  as  termination,  see 

Malicious  Prosecution,  1  d. 
Dismissing  indictment,  see  Indictments  and 

Informations,  8. 
Effect  of  rulings  in  case  dismissed  without 

prejudice,  see  Judgments,  6  c. 
Motion  to  dismiss  as  abandonment  of  return 

to  prohibition,  see  Prohibition,  4. 
Nonsuit    as    bar    to    subsequent    action,    see 

Judgments,  6  c. 
Nonsuit   in   action   on   fire   insurance   policy, 

see  Insurance,  5  m  ( 8 ) . 
Raising  defense  of  statute  of  limitations  by 

motion  to   dismiss,  see  Limitation   of 

Actions,  8  b  (1). 
Request  for  direction  of  verdict  distinguished 

from  nonsuit,  see  Trial,  6  a. 
Review  of  order  of  dismissal,  see  Appb^al  and 

Eebor,  4  a. 
Review   of   voluntary    judgment    of    nonsuit, 

see  Appeal  and  Eebor,  4  a. 
Right  to  bring  new  action  in  state  court  after 

dismissal   on  removal  to  federal  court, 

see  Removal  of  Causes,  5. 
Sufficiency  of  pleadings  tested  by  motion  to 

dismiss,  see  Pleading,  3  h. 

1.  Dismissal  op  Actions. 
a.  Dismissal  by  court, 
For  failure  to  prosecute,  —  Even  iij 
the   ^iljsenoe   of   statutory   autbgrizfttio^i,    % 


court  may  dismiss  a  suit  for  a  failure  of  the 
plaintiff  to  prosecute  it  with  due  diligence, 
where  no  sufficient  excuse  for  the  failure  is 
presented.  Sanitary  District  v.  Chapin 
(111.),  9-113. 

For  failure  to  prove  immaterial  al- 
legation. —  A  motion  for  a  nonsuit  in  an 
action  for  death  by  wrongful  act  on  the 
ground  that  no  evidence  has  been  given  to 
support  the  allegation  in  the  complaint  of 
wilful  conduct  on  the  part  of  the  defendant 
is  properly  denied,  where  such  allegation  is 
not  of  the  gravamen  of  the  pleading,  but 
merely  stands  by  itself  without  any  conclu- 
sion being  predicated  on  it.  Yergy  v.  Helena 
Light,  etc.,  Co.   (Mont.),  18-1201. 

After  entry  of  interlocutory  decree. 
—  A  court  of  equity  has  power  to  dismiss  a 
cause  after  the  expiration  of  the  term  in 
which  an  interlocutory  decree  is  entered;  and 
such  a  dismissal  will  have  the  effect  of  va- 
cating the  interlocutory  decree.  Gray  v. 
Ames   (111.),  5-174. 

Dismissing  action  upon  objection  to 
evidence.  —  Where  a  plaintiff  offers  evi- 
dence which  is  admissible  under  his  com- 
plaint, and  also  offers  evidence  which  is  ad- 
missible only  in  rebuttal  in  the  event  the 
defendant  attempts  to  sustain  the  allegations 
of  his  answer,  it  is  error  for  the  trial  judg.? 
in  sustaining  objections  to  the  evidence  ad- 
missible only  in  rebuttal  to  dismiss  the  com- 
plaint on  the  merits.  Auten  v.  Bennett  (N. 
Y.),  5-620. 

Questions  not  raised  by  motion  for 
nonsuit.  —  A  motion  to  nonsuit  is  directed 
solely  to  the  proof  of  the  plaintiff's  cause  of 
action,  and  not  to  the  measure  of  damages 
or  to  the  collateral  matters  such  as  ancillary 
jTOceedings,  and  hence  in  an  action  by  a 
vendee  of  personal  property  against  the  ven- 
dor to  recover  damages  for  stoppage  of  the 
property  in  tra/nsitu,  where  the  plaintiff  has 
proved  facts  which  entitle  him  to  at  least 
nominal  damages,  a  motion  to  nonsuit  based 
on  the  ground  that  there  is  no  proof  of  sub- 
stantial damages,  or  on  the  ground  that  there 
is  a  variance  between  plaintiff's  affidavit  for 
an  attachment  and  the  proof  on  the  trial,  in 
that  the  former  alleges  a  breach  of  the  con- 
tract while  the  latter  shows  a  tort,  is  prop- 
erly denied.  Edwards  v.  Erwin  (N.  Car.), 
16-393. 

Effect  of  motion.  —  Where  a  defendant 
moves  for  a  nonsuit  on  the  plaintiff's  evi- 
dence, he  is  deemed  to  admit  the  existence  of 
every  fact  which  such  evidence  tends  to  prove 
or  which  can  be  gathered  from  any  reasonable 
riesv  of  the  evidence.  Allen  v.  Phoenix  Assur. 
Co.    (Idaho),  10-328. 

Waiver  of  error  in  denying  motion.— 
Error  in  the  denial  of  a  defendant's  motion 
for  nonsuit,  made  at  the  close  of  the  plain- . 
tiff's  evidence  and  based  upon  the  ground 
that  the  plaintiff  has  not  made  out  a  prima 
facie  case,  is  waived  by  the  defendant  where 
instead  of  resting  upon  the  denial  of  his  mo- 
tion he  introduces  evidence  in  his  own  be- 
half which  supplies  the  defects  in  the  plain- 
tiff's proof,    Lyon  V;  VnlM  MQ4«rii3  (Cal), 

T-m, 
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Dismlsaal   of   equitable    action.   —  A 

motion  to  dismiss  a  complaint  on  the  ground 
that  there  is  no  testimony  tending  to  sustain 
the  allegations  thereof,  is,  in  effect,  a  motion 
for  a  nonsuit,  which  cannot  properly  be 
granted  in  an  equitable  action.  Garner  v. 
Garner   (S.  Car.),  5-210. 

b.  Dismissal  by  plaintiff. 

After  submission  upon  demurrer  to 
evidence.  —  When  a  case  has  been  sub- 
mitted upon  a  demurrer  to  evidence,  the 
plaintiff's  absolute  right  to  dismiss  without 
prejudice  is  lost.  Bee  Building  Co.  v.  Dalton 
(Neb.),  4-508. 

After  final  submission.  —  A  plaintiff 
cannot  dismiss  his  action  without  prejudice, 
after  there  has  been  a  final  submission  of  it 
either  to  the  court  or  jury.  Bee  Building  Co. 
V.  Dalton    (Neb.),  4-508. 

A  District  Court  of  Nebraska  may  in  its 
discretion  permit  a  plaintiff  to  dismiss  a 
case  after  it  has  been  fianlly  submitted  to 
the  court  or  jury;  but  where  the  discretion- 
ary power  of  the  court  is  not  invoked  and  the 
application  to  dismiss  after  final  submission 
is  made  and  allowed  as  a  demandable  right, 
the  order  of  dismissal  will  not  be  upheld  un- 
less a  denial  of  the  application  would  amount 
to  an  abuse  of  discretion.  Bee  Building  Co. 
r.  Dalton  (Neb.),  4-508. 

After  set-off  filed.  —  After  a  valid  plea 
on  set-off  has  been  filed,  the  plaintiff  is  not 
entitled  to  dismiss  his  action  so  as  to  interfere 
with  the  rights  of  the  defendant  except  upon 
sufficient  cause  shown.  Wilson  ».  Exchange 
Bank  (Ga.),  2-597. 

After  filing  of  answer.  —  After  the  fil- 
ing of  an  answer  by  a  defendant  to  a  bill  in 
equity,  the  mere  Cling  of  a  praecipe  for  dis- 
missal by  the  complainant,  no  order  of  the 
court  being  made  thereon,  cannot  operate  as 
a  dismissal  of  the  bill.  The  complainant 
cannot  in  this  manner  discontinue  the  suit, 
an  order  of  the  court  being  necessary.  Long 
V.  Anderson   (Fla.),  5-846. 

Bills  in  chancery.  —  There  is  no  statute 
or  equity  rule  in  force  in  Florida  regulating 
the  dismissal  of  bills  in  chancery  by  the 
complainant.  Long  v.  Anderson  (Fla.),  5- 
846. 

There  being  no  rule  of  practice  adopted  by 
the  United  States  Supreme  Court  regulating 
the  dismissal  of  bills  in  chancery  by  a  com- 
plainant, the  practice  of  the  courts  of  Florida 
upon  this  point  must  be  regulated  by  the 
practice  of  the  High  Court  of  Chancery  in 
England.  Long  v.  Anderson  (Fla.),  5- 
846. 

Necessity  for  order  of  court.  —  While 
it  is  the  general  rule  that  a  complainant  in 
an  equity  suit  may  dismiss  his  bill  at  any 
time  before  the  hearing,  it  is  equally  well 
settled  that  he  cannot  do  so  without  an  order 
of  court,  this  practice  implying  a  certain  dis- 
cretion on  the  part  of  the  court  to  refusp  such 
order,  if,  under  the  particular  fact=i  of  the 
case  a  dismissal  would  be  prejudicial  to  the 
rights  of  the  defendant.  Long  i\  Anderson 
ma,,),  5-846, 


2.  Renewal,  Eevivob,  and  Reinstatement 
OF  Actions. 

Reneival  under  Georgia  Code.  —  Where 
the  liability  of  the  defendants  is  joint  and 
several  with  no  right  of  contribution,  as  in 
libel,  a  second  action  against  all  the  defend- 
ants to  the  first  suit,  served  upon  some  of 
those  jointly  suable  but  severally  liable,  is 
within  the  saving  provision  of  the  code  grant- 
ing the  right  to  renew  an  action  within  six 
months.     Cox  v.  Strickland   (Ga.),   1-870. 

Under  the  code  provision  granting  the  right 
to  renew  an  action,  the  second  suit  must  be 
substantially  the  same  cause  of  action  but 
does  not  have  to  be  a  literal  copy  of  that  dis- 
missed. It  must  be  by  the  same  plaintiff  or 
his  legal  representative  and  against  all  the 
defendants  who  are  necessary  parties  to  the 
first  suit  or  their  legal  representatives.  Cox 
V.  Strickland  (Ga.),  1-870. 

The  code  provision  granting  the  right  to 
renew  an  action  within  six  months  forms  an 
exception  to  the  statute  of  limitations  and 
has  no  reference  to  the  subject  of  venue,  and 
a  new  action  may  be  brought  in  any  court 
having  jurisdiction  thereof  in  the  state.  Cox 
V.  Strickland   (Ga.),  1-870. 

Successive  actions.  —  A  statute  provid- 
ing that  a  plaintiff  who  has  been  nonsuited 
"  may  commence  a  new  action  within  one 
year  after  such  nonsuit"  is  intended  to  ex- 
tend the  period  of  limitation  where  there  hsis 
been  a  decision  not  affecting  the  merits,  and 
it  does  not  authorize  successive  actions  each 
within  a  year  after  nonsuit  in  the  previous 
action.  Morrow  v.  Atlanta,  etc.,  R.  Co.  (S. 
Oar.),  19-1009. 

Reinstatement  after  expiration  of 
term.  —  After  the  expiration  of  the  term  in 
which  a  suit  in  equity  is  dismissed,  the  court 
has  no  power  to  reinstate  the  cause.  Gray 
I'.  Ames    (111.),  5-174. 


DISOBEDIENCE. 

Disobeying  master's  rules  as  contributory 
negligence,  see  Master  and  Servant, 
3h  (2). 


DISORDERLY  HOUSES. 

Validity  of   insurance   on   furniture   in   dis- 
orderly house,  see  Insxibance,  5  c. 

Place  of  habitual  violation  of  usury 
laws  as  disorderly  house.  —  A  person  who 
maintains  a  place  of  business  in  which  the 
law  against  usury  is  habitually  violated  is 
guilty  of  the  offense  of  keeping  a  disorderlv 
house.     State  v.  Martin  (N.  J.).  18-986. 

Abatement  as  nuisance.  —  A  bawdy 
house  may  be  abated  as  a  nuisance  at  the 
suit  of  a  private  citizen  where  the  latter 
owns  the  adjoining  premises  and  is  specially 
injured.  IngersoU  v.  Rousseau  (Wash.)  1- 
35. 

Injunction  to  prevent  maintenance.^ 
An  Ijijunotion  yril\  lie  to  prevent  the  mtiln- 
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tenance  of  a  bawdy  house  as  a  public  nui- 
sance injurious  to  an  adjoining  resident's 
property,  the  remedy  at  law  being  inadequate. 
IngersoU  v.  Rousseau   (Wash.),   1-35. 

Prior  use  as  defense  to  injnUotion. — 
The  right  of  a  landowner  to  restrain  an  ad- 
joining property  owner  from  using  his  prop- 
erty as  a  bawdy  house,  or  house  of  ill  fame, 
to  which  persons  resort  for  the  purposes  of 
prostitution  and  lewdness,  is  a  right  belong- 
ing to  the  land,  and  tlUe  fact  that  defendant's 
premises  were  so  usfed  before  plaintiflF  pur- 
chased his  property  constitutes  no  defense  to 
an  action  to  enjoin  the  saifie.  Seifert  v. 
Dillon   (Neb.),   17-1126. 

Change  in  constrnction  as  defense.  — 
A  change  in  the  construction  of  a  bawdy 
house  rendering  the  same  less  conspicuous 
but  not  materially  affecting  the  injuiy  to  the 
surrounding  property  is  not  a  defense  to  an 
action  to  abate  as  a  nuisance.  Ingersoll  v. 
Rousseau  (Wash.),  1-35. 

Effect  of  laches.  ^^  The  illegal  use  of 
property  as  a  house  of  ill  fame  constitutes  a 
continuing  injury  to  a  near-by  property 
owner  which  is  unaffected  by  lapse  of  time. 
Seifert  V.  Dillon   (Neb.),  17-1126. 

Effect  of  toleration  by  authorities.  — 
The  fact  that  city  authorities  have  tolerated 
bawdy  houses  upon  certain  property  does  not 
legalize  their  maintenance  there  when  other 
propertj'  is  injuriously  affected.  Ingersoll 
V.  Rousseau   (Wash.),  1-35. 

The  fact  that  municipal  authorities  tolerate 
the  maintenance  of  a  hotiste  of  prostitution 
on  defendant's  property,  and  thereby  violate 
the  law  themselves,  donstitutes  no  defense  to 
a  suit  by  a  near-by  property  owner  to  en- 
join such  ihaintenance,  special  damages 
being  shown.  Seifert  r.  Dillon  (Neb.),  17- 
1126. 

SufficieiiGy  of  evidence  in  prosecu- 
tion for  keeping  ba'wdy  house.  —  Under 
the  Alaska  statute  expressly  making  "  com- 
mon fame  "  competent  evidence  in  support  of 
an  indictment  for  keeping  a  bawdy  house  for 
purposes  of  prostitution,  such  evidence  is  not 
alone  sufficient  to  sustain  the  conclusion  that 
a  house  is  in  fact  a  bawdy  one  for  purposes 
of  prostitution,  and  a  conviction  cannot  be 
had  without  some  additional  evidence  of  the 
immoral  purposes  for  which  the  house  is 
kept.  Bbtts  V.  United  States  (U.  S.),  12- 
271. 

DISPARAGEMENT. 

Instructions  disparaging  defense  of  insanity 
in  criminal  cases,  see  Insanity,  7  b. 


DISPENSARY  ACTS. 

See  Intoxicating  Liquoks,  1. 


DISQUALIFICATION. 

See  Judges;  Juby;  Justices  of  the  Peace; 

Witnesses. 
Conviction  of  crime  as  disqualifying  voters, 
see  Elections,  5. 


DISRESPECT. 

Brief  cdntaihing  disrespectful   language,  see 
Beiefs  of  Counsel. 


DISSEIZIN. 

Right  of  disseized  tenant  in  common  to  par- 
tition, see  Pabtition,  2  b. 


DISSOLUTION. 

Attachments,  see  Attachment,  6  c. 

Building  associations,  see  Building  and 
Loan  Association,  5. 

Corporations  generally,  see  Coepoeations, 
2  e. 

Effect  of  dissolution  of  municipality  on  out- 
standing bonds,  see  Municipal  Corpo- 
rations, 8e  (1). 

Marriage  dissolved  by  absence  of  spouse,  see 
Conflict  of  Laws,  3  d  (4). 

Municipal  corporation,  see  Municipal  Cor- 
porations, 1. 

Partnerships,  see  Partnership,  8. 

Preliminary  injunctions,  see  Injunctions, 
4e. 

DISTANCE. 

Course  and  distance,  see  Boundaries,  1. 
Judicial    notice    of   distance   between   towns, 

see  Evidence,  1  g. 
Opinion  evidence  as  to  distance  required  for 

stopping    electric    ear,    see    Evidence, 

8b(3). 

DISTRESS. 

Remedy  for  rent,  see  Landlord  and  Tenant, 
6  c. 

DISTRIBUTION. 

See  Descent  and  Distribution;  Exeoutob8 
AND  Administrators,  12. 


DISTRICTS. 

Drainage  districts,  see  Drains. 
School  districts,  see  Schools. 
Territory  from  which  jury  may  be  summoned, 
see  JUET,  4  b. 


DISPOSSESSION. 


DISTRICT  JXTDGl^, 


Of  lessee,  see  LANni^RD  and  'Tenant,  5  i  ( 1 ) .      See  Judges. 
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DISTURBING   MEETINGS. 

Religious  services  held  at  private 
residence.  —  A  religious  service  held  at  a 
private  residence  is  not  within  the  North 
Carolina  statute  (Code,  §  3706)  making  pun- 
ishable disorderly  conduct  "  at  any  place 
where  people  are  accustomed  to  meet  for 
divine  worship,  and  while  the  people  are 
there  assembled."  .State  V.  Starnes  (N. 
Car.),  19-448. 


DISUSE. 

Condition  against  disuse  of  insured  prop«rty, 
see  iNStTRANCE,  5g  (5). 


DITCHES. 

See  Dbains  ;  Ibeigation. 

Artificial  ditch   as  watercourse,  see  Watebs 
AND  Watebcoubses,  3  a. 


DIVERSE    CITIZENSHIP. 

Ground  of  appellate  jurisdiction  of  United 
States  circuit  court  of  appeals,  see  Ap- 
peal AND  Ebboe,  3  c   (3). 

Ground  for  federal  jurisdiction,  see  Coubts, 
2b  (3). 

Ground  for  removal  of  causes  from  state  to 
federal  courts,  see  Removal  op  Catjses, 
3  a. 

DIVERSION. 

Liability  for  diverting  watercourses,  see 
Watebs  and  Watebcoubses,  3b  (3). 


DIVIDED    COURT. 

Effect  of  decision  by  divided  court,  see  Ap- 
peal AND  Ebbor,  16  a;  Stabe  De- 
cisis, 1. 


DIVIDENDS. 

Eight  to   dividends   as   between  pledgor   and 

pledgee  of  stock,  see  Pledge  and  Col- 

lateeal  Secubitt,  2. 
Eight    to    stock    dividends    as    between    life 

tenant    and     remainderman,     see    Life 

Estates,  1  c. 
Stock  dividends,  see  Cobpoeations,  9. 


DIVINE   WORSHIP. 

See  Religious  Societies. 

Disturbing  religious  services,  see  Distubbing 

Meetings. 
Religious  exercises  in  schools,  see  Schools. 


DIVISIBILITY. 

Divisibility   of    fire    insurance   contract,    »ee 
Insueance,  5  f  (2). 

DIVISION. 

See  Pabtition. 

DIVISION  FENCES. 

See  Fences,  2. 

DIVORCE. 

1.  Jurisdiction  of  Court,  677. 

2.  Gbounds  foe  Divobce,  678. 

a.  Adultery,  678. 

b.  Cruel    and    inhuman    treatment, 

678. 

c.  Desertion,  678. 

d.  Conviction  and  imprisonment  for 

crime,  678. 

3.  Defenses,  678. 

a.  Recrimination,  678. 

b.  Condonation,  678. 

c.  Connivance,  678. 

d.  Insanity,  679. 

e.  Illicit    relations    between    parties 

before  marriage,  679. 

4.  Pleading,  679. 

5.  Evidence,  679. 

a.  Admissibility,  679. 

b.  Sufficiency,  680. 

6.  Decbee,  680. 

a.  In  general,  680. 

b.  Extraterritorial  effect,   680. 

c.  Effect  upon  property  rights,  681. 

7.  Custody  and  Support  of  Childben, 

681. 

8.  Vacating  oe  Setting  Aside  Decbee, 

682. 

9.  Appeal,  682. 

10.  Abatement  of  Action  on  Death  of 
Plaintiff,  682. 

Allowance  of  alimony,  see  Alimony  and  Suit 

Money. 
Annulment  of  marriage,  see  Maebiaqe,  3. 
Bar  of  right  to  curtesy,  see  Cubtesy,  4. 
Contract  to  facilitate  procurement  of  divorce, 

see  Contracts,  4  d. 
Effect  of  divorce  on  pending  action   against 

husband  for  torts  of  wife,  see  Husband 

AND  Wife. 
Effect  on  tenancy  by  entirety,  see  Husband 

AND  Wipe,  9  d. 
Extraterritorial    force    of    divorce    laws,    see 

Conflict  op  Laws,  3d  (4). 
Invalid    divorce    as    defense    to    bigamy,    see 

Bigamy,  3. 
Marriage  of  divorced  persons,  see  Marriage, 

1  h. 

1.  JuBisnicTTON  OP  Court. 

To    grant    divorce    to    defendant.    — 

Where   the    plaintiff   in   a   divorce   suit   has 
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resided  within  the  state  for  the  full  statutory 
period,  and  the  defendant  has  appeared  in  the 
cause,  the  court  has  jurisdiction  over  the 
parties,  and  has  the  right  to  dispose  of  all 
the  issues  between  them  upon  their  merits 
and  according  to  equity,  even  if,  in  order  to 
do  so,  it  is  necessary  to  grant  a  divorce  to  a 
nonresident  defendant  upon  cross-petition. 
Pine  V.  Pine  (Neb.),  9-1198. 

2.   QKOtTNDS   FOE  DIVORCE. 

a.  Adultery. 

In  District  of  Columbia.  —  It  cannot 
be  presumed  that  the  common-law  rule  that 
adultery  is  not  a  ground  for  an  absolute  di- 
vorce is  in  force  in  the  District  of  Columbia, 
and  that  a  divorce  on  that  ground  granted  in 
a  foreign  jurisdiction  will  not  be  recognized 
in  the  District,  inasmuch  as  there  is  an  Act 
of  Congress  applicable  to  the  District  which 
provides  that  an  absolute  divorce  may  be 
granted  "  where  either  party  has  committed 
adultery  during  the  marriage."  Dimpfel  v. 
Wilson    (Md.),  15-753. 

b.  Cruel  and  inhuman  treatment. 

Necessity  of  personal  violence.  —  Such 
conduct  and  acts  by  a  husband  toward  his 
wife  and  such  treatment  of  her  by  him  as 
produce  reasonable  apprehension  in  her  of 
personal  violence,  or  produce  mental  anguish, 
distress,  and  sorrow,  and  render  cohabitation 
miserable,  impairing  or  tending  to  impair  the 
wife's  health  or  mind,  constitute  cruel  and 
inhuman  treatment  authorizing  a  divorce 
from  bed  and  board  under  the  West  Virginia 
statute,  though  there  is  no  personal  violence. 
GoflF  V.  Goff  (W.  Va.),  9-1083. 

The  statutory  ground  of  divorce  consisting 
of  cruel  and  inhuman  treatment  that  indi- 
cates a  settlied  aversion  of  the  husband  toward 
the  wife  and  destroys  her  peace  and  happi- 
ness, may  arise  in  various  ways  that  fall 
short  of  assault  and  bodily  injury,  and  are 
not  attended  with  apprehension  of  violence 
or  danger,  and  in  the  nature  of  the  case  each 
complaint  under  the  statute  must  be  deter- 
mined by  the  facts  as  they  are  presented. 
Hooe  V.  Hooe  (Ky.),  13-214. 

c.  Desertion. 

Refnsal  to  folloiv  change  of  domicil. 

—  A  husband  is  entitled  to  a  divorce  on  the 
ground  of  desertion  if  his  wife  refuses  to  ac- 
company him  in  a  change  of  domicil  from  one 
country  to  another,  unless  such  change  is 
plainly  unreasonable.  Franklin  v.  Franklin 
(Mass.),  5-851. 

Befnsal  of  seznal  interconrse.  —  The 
statutory  ground  of  divorce  defined,  in  sub- 
stance, as  the  wilful  desertion  of  the  spouse 
by  the  other  and  the  remaining  absent  with- 
out reasonable  cause,  is  not  made  out  by 
proof  of  a  refusal  of  sexual  intercourse,  but 
requires  the  complete  separation  of  the  par- 
ties by  one  absenting  himself  or  herself  from 
the  other.  Pfannebecker  v.  Pfannebecker 
(Iowa),  12-543. 


d.   Conviction   and   imprisonment   for  crime. 

Effect  of  pardon.  —  The  conviction  of  a 
married  person  of  an  offense  involving  moral 
turpitude,  followed  by  a  sentence  of  imprison- 
ment in  the  penitentiary  for  two  years  or 
longer,  gives  to  the  other  party  to  the  mar- 
riage a  right  to  a  divorce;  and  this  right  is 
not  affected  by  an  executive  pardon  granted 
after  the  sentence  has  been  imposed.  Hollo- 
way  V.  Holloway  (Ga.),  7-1164. 

3.  Defenses. 

a.  Recrimination. 

Offenses  of  different  character.— When 

it  is  shown  that  each  party  to  the  suit  has 
been  guilty  of  a  matrimonial  offense  which 
the  statute  has  made  a  ground  for  divorce, 
they  will  be  deemed  in  "equal  wrong,"  and 
the  court  may,  in  its  discretion,  refuse  to 
grant  a  divorce,  although  the  offenses  may 
not  be  of  the  same  character.  Day  c.  Dav 
(Kan.),  6-169. 

Condoned  acts  as  defense.  —  If  a  hus- 
band is  guilty  of  cruel  treatment  toward  his 
wife,  or  of  adultery,  and  with  full  knowledge 
thereof  she  condones  the  offense  and  cohabits 
with  him,  and  he  is  not  guilty  of  any  further 
misconduct,  she  cannot  thereafter  at  her  mere 
will  desert  him,  and,  if  suit  is  brought 
against  her  for  a  divorce  on  the  ground  of 
wilful  and  continued  desertion  for  three 
years  before  the  filing  of  the  suit,  set  up  the 
condoned  acts  and  thereby  prevent  the  grant- 
ing of  a  divorce.  Davis  v.  Davis  (Ga.),  20- 
20. 

If  after  the  condonation  the  conduct  of 
the  husband  is  such  as  to  revive  the  con- 
doned acts  and  give  her  a  right  to  assert 
them,  she  is  not  debarred  from  so  doing;  nor 
is  she  prevented  from  setting  up  misconduct 
on  his  part  after  the  condonation,  for  the 
consideration  of  the  jury  in  determining 
whether  a  divorce  should  be  granted.  Davis 
V.  Davis   (Ga.),  20-20. 

b.  Condonation. 

Of  adultery.  —  A  husband  will  not  be 
granted  a  divorce  on  the  ground  of  adultery 
where  the  evidence  shows,  that  he  lived  and 
cohabited  with  his  wife  for  more  than  a  year 
after  learning  of  her  misconduct,  as  he  will 
be  deemed  to  have  condoned  the  offense.  Day 
V.  Day   (Kan.),  6-169. 

Of  loathsome  disease.  —  The  statutory 
ground  of  divorce  consisting  of  the  existence 
of  a  loathsome  disease  concealed  from  the 
other  spouse  at  the  time  of  the  marriage  or 
contracted  afterwards,  is  not  condoned  by  sub- 
sequent cohabitation,  especially  where  the 
disease  is  of  long  continuance  and  is  likely  to 
grow  worse  with  time.  Hooe  v.  Hooe  (Ky.), 
13-214. 

c.  Connivance. 

What  constitutes.  —  Evidence  that  a 
husband,  who  is  the  libelant  in  an  action  for 
divorce,  actively  aided  in  procuring  a  house 
for  an  adulterous  use  by  his  wife,  which 
otherwise  she  would  not  have  had,  and  ar- 
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ranged  that  she  should  not  be  interfered  with 
or  interrupted  in  its  occupancy,  shows  a  con- 
nivance on  his  part  which  defeats  any  right 
to  the  relief  asked,  and  it  is  immaterial  that 
the  wife  was  unaware  of  such  connivance  and 
assistance.    Noyes  v.  Noyes  (Mass.),  10-818. 

d.  Insanity. 

Insanity  after  desertion.  —  A  divorce 
foi  wilful  desertion  will  be  granted  the  plain- 
tiff, where  it  appears  that  the  defendant  was 
guilty  of  desertion  while  of  sound  mind, 
though  he  subsequently  became  insane  and 
was  in  that  condition  at  the  time  of  the  in- 
stitution of  the  divorce  suit.  Fisher  v.  Fisher 
(W.  Va.),   1-251. 

e.  Illicit  relation  between  parties  before 
marriage. 

Wife  pregnant  by  another.  —  Illicit 
relations  between  a  husband  and  wife  before 
marriage  are  not  a  bar  to  an  action  for  di- 
vorce under  a,  statute  authorizing  the  main- 
tenance of  such  an  action  "  when  the  wife  at 
the  time  of  the  marriage  was  pregnant  by 
another  than  the  husband,  of  which  he  had 
no  knowledge."  Wallace  v.  Wallace  (la.), 
15-761. 

But  in  such  an  action  the  antenuptial  con- 
ception does  not  weaken  the  presumption  of 
legitimacy  arising  from  the  postnuptial  birth. 
Consequently  the  evidence  of  the  nonaccess 
of  the  husband  must  be  of  as  conclusive  a 
character  as  that  required  to  bastardize  a 
child  conceived  during  wedlock.  Wallace  v. 
Wallace  (la.),  15-761. 

4.  Pleading. 

Form  of  action.  —  An  equitable  petition 
for  the  annulment  of  marriage,  and  for  the 
cancellation  of  a  bond  to  stop  a  prosecu- 
tion for  seduction,  executed  pursuant  to  the 
Georgia  Penal  Code,  which  fails  to  allege  a 
cause  of  action  in  these  respects,  cannot  be 
retained  as  a  statutory  proceeding  for  di- 
vorce, especially  when  it  is  lacking  in  a  juris- 
dictional averment  required  in  a  libel  for 
divorce,  and  contains  no  specific  prayer  for 
divorce.     Griffin  v.  Griffin  (Ga.),  14-866. 

Bill  alleging  tiro  gronnds.  —  A  bill 
seeking  a  divorce  on  two  grounds,  which  is 
good  as  to  the  one  ground  and  bad  as  to  the 
other,  must  be  sustained  as  against  a  general 
demurrer.  Trough  v.  Trough  (W.  Va.),  8- 
837. 

Averment  of  residence  for  statutory 
period.  —  Under  a  statute  providing  that 
"  a  divorce  must  not  be  granted  unless  the 
plaintiff  has  been  a  resident  of  the  state  for 
one  year  next  preceding  the  commencement  of 
the  action,"  a  complaint  for  divorce  failing 
to  allege  the  statutory  period  of  residence  is 
fatally  defective  and  confers  no  jurisdiction 
on  the  court  to  decree  a  divorce.  Rumping 
V.  Eumping   (Mont.),  12-1090. 

Averment  of  nonresidence  of  defend- 
ant. —  Under  the  Missouri  statute  'provid- 
ing for  the  issuance  of  an  order  of  publica- 
tion in  suits  for  divorce  upon  an  allegation 


in  the  petition  that  the  defendant  is  a  non- 
resident of  the  state  or  has  absconded  or  ab- 
sented himself  from  his  usual  place  of  abode 
in  the  state,  an  allegation  "  that  the  defend- 
ant is  a  nonresident  of  this  state,  or  that  lie 
has  absconded  or  absented  himself  from  his 
usual  place  of  abode  in  this  state,"  is  con- 
tradictory and  nugatory,  and  does  not  au- 
thorize an  order  of  puljlication  in  divorce 
proceedings.  Such  alternative  allegation  of 
the  nonresidence  of  the  defendant  is  not  sim- 
ply a  defect  which  can  be  taken  advantage  of 
only  by  special  u>.murrer  or  motion  to  make 
the  pleading  more  definite  and  certain,  but 
goes  to  the  jurisdiction,  and  publication  based 
thereon  is  not  a.  legal  or  sufficient  service  of 
the  defendant.  Hinkle  v.  Lovelance  (Mo.), 
11-794. 

Necessity  of  pleading  noncompliance 
■with  statutory  requirements  in  de- 
fense. —  A  statute  providing  that  a  divorce 
must  be  denied  unless  the  action  is  brought 
within  a  certain  time  is  not  a  mere  statute 
of  limitation,  but  is  a  substantive  part  of  the 
cause  of  action,  and  an  answer  setting  up 
the  statute  is  not  required  to  authorize  the 
court  to  refuse  a  divorce  on  the  ground  that 
the  action  was  not  brought  within  the  time 
limited.  Franklin  v.  Franklin  (Mont.),  20- 
339. 

Verification  of  petition.  —  Under  the 
Mississippi  statute  providing  that  in  suits 
for  divorce  "  the  petition  shall  be  accom- 
panied by  an  affidavit  annexed  thereto,  that 
the  facts  stated  therein  are  true  according 
to  the  best  knowledge  and  belief  of  the  plain- 
tiff," and  that  the  complaint  is  not  made  by 
collusion  or  out  of  fear  but  in  sincerity  and 
truth,  an  affidavit  sworn  to  only  by  an  agent 
or  next  friend  of  an  infant  plaintiff  is  in- 
sufficient, and  a  decree  of  divorce  rendered 
on  a  petition  verified  only  in  such  manner  is 
a  nullity,  and  subject  to  collateral  attack. 
In  such  a  case,  the  proper  verification  of  the 
petition  on  the  day  of  entering  the  final  de- 
.  cree  in  the  cause  does  not  cure  the  previous 
defective  verification,  where  the  defendant 
has  been  served  by  publication  only  and  is 
not  present  in  court.  Hinkle  v.  Lovelace 
(Mo.),  11-794. 

5.  Evidence. 

a.  Admissibility. 

Of  confessions  of  adultery.  —  Confes- 
sions of  adultery  which  are  made  in  the 
country  cannot  be  given  in  evidence  or  con- 
sidered in  a  suit  for  divorce  for  such  offense. 
Trough  V.  Trough  (W.  Va.),  8-837. 
_  Of  adulterous  disposition.  —  In  an  ac- 
tion for  divorce  on  the  ground  of  adultery, 
evidence  of  incidents  showing  defendant's 
adulterous  disposition,  though  not  connected 
in  time  or  place  with  the  alleged  act  of 
adultery,  are  relevant  to  add  to  the  proba- 
bility of  her  having  committed  the  acts  relied 
on.      Houlton  v.  McGuirk   (La.),   16-1117. 

The  court  having  found  that  two  acts  of 
adultery,  relied  on  for  a  divorce,  were  com- 
mitted, evidence  of  other  occasions  when  the 
parties  were  together  alone  either  before  or 


'680 


Ais'X.  CAS.  DIGEST,  \'OLS.  1-20. 


after  such  acts,  is  admissible  for  the  purpose 
of  showing  an  adulterous  disposition.  Taft 
■i\  Taft   (Vt.),  12-959. 

Illicit  intercourse  irith  third  persons 
before  marriage.  —  As  neither  the  dec- 
larations nor  the  testimony  of  either  spouse 
may  be  received  in  evidence  to  prove  access 
or  nonaeeess  to  the  other,  the  affidavit  of  a 
wife  tending  to  show  nonaeeess  of  her  hus- 
band during  the  period  when  antenuptial 
conception  must  have  taken  place  is  inadmis- 
sible in  an  action  by  tte  husband  for  a  di- 
vorce on  the  ground  that  at  the  time  of  the 
marriage  the  wife  was  pregnant  by  a  person 
other  than  the  plaintiff.  Wallace  v.  Wallace 
(la.),  15-761. 

b.  Sufficiency. 

Of  marriage.  —  In  an  action  for  divorce 
on  the  ground  of  adultery,  evidence  that  the 
plaintiff  and  the  defendant  were  living  to- 
gether as  husband  and  wife,  and  passed  as 
such  in  the  community  in  which  they  lived, 
creates  a  presumption  of  marriage  which  is 
sufficient  proof  thereof,  in  the  absence  of  any 
denial.     Houlton  v.  McG-uirk  (La.),  16-1117. 

Of  adultery.  —  In  an  action  for  divorce 
on  the  ground  of  adultery,  testimony.^  of  de- 
tectives, corroborated  by  that  of  a  disinter- 
ested witness,  considered  and  held  sufficient 
to  sustain  a  finding  of  the  defendant's  guilt. 
Houlton  V.  McGuirk   (La.),  16-1117. 

Adultery,  as  a  ground  of  divorce,  may  be 
proved  by  circumstantial  evidence,  provided 
the  circumstances  are  such  as  to  produce  a 
reasonable  belief  that  the  act  has  been  com- 
mitted.     Taft  V.  Taft   (Vt.),  12-959. 

Of  cruelty.  —  Evidence  examined  upon  a 
trial  de  novo  and  found  sufficient  to  justify 
the  granting  of  a  divorce  for  extreme  cruelty. 
De  fioche  v.  De  Roche  (N.  Dak.),  1-221. 

In  an  action  for  divorce  on  the  grounds  of 
the  refusal  of  the  wife  to  have  sexual  inter- 
course with  the  husband  and  of  cruel  and 
inhuman  treatment  of  the  husbaiid  by  her,  _ 
evidence  examined  and  held  sufficient  to  show ' 
a  state  of  health  on  the  part  of  the  wife 
justifying  refusal  of  intercourse,  and  insuffi- 
cient to  show  cruel  and  inhuman  treatment 
justifying  a  decree  of  divorce.  Pfannebecker 
V.  Pfannebecker   (la.),   12-543. 

Of  desertion.  —  Evidence  held  to  make 
out  a  case  of  desertion  entitling  the  husband 
to  a  divorce  for  the  refusal  of  the  wife  to 
follow  him  to  a  new  domicil.  Franklin  v. 
Franklin  (Maas.),  5-851. 

'    6,  Decree. 

a.  In  general. 

Division  of  property  between  parties. 

—  Under  the  Michigan  statute,  the  court,  in 
granting  a  divorce,  has  the  right  to  decree  a 
division  of  property  between  the  husband  and 
the  wife.  Carnahan  v.  Carnahan  (Mich.), 
8-53. 

The  Wisconsin  statute  (St!  1898,  §  2364) 
providing  that  on  a  divorce  the  court  may 
divide  and  distribute  the  estate  of  the  hus- 
band, and  so  much  of  the  estate  of  the  wife 


as  shall  have  been  derived  from  the  husband, 
does  not  authorize  the  court  to  award  to  the 
husband  any  part  of  the  wife's  estate  not  de- 
rived from  him.  Brenger  e.  Brenger  (Wis.), 
19-1136. 

In  settling  the  property  rights  of  parties 
upon  a  judicial  dissolution  of  their  marriage 
contract  it  is  proper,  if  not  the  duty  of  the 
court,  so  to  provide  as  to  preserve  to  thpm, 
subject  to  their  individual  rights  after  the 
separation  of  contracting  to  the  contrary, 
their  statutory  exemptions  from  claims  of 
creditors,  while  at  the  same  time  the  in- 
debtedness of  each,  in  determining  the  prop- 
erty status  to  be  dealt  with  in  settling 
property  rights,  should  be  considered.  Bren- 
ger V.  Brenger  (Wis.),  19-1136. 

Divorce  decree  as  decree  for  payment 
of  money.  —  A  decree  granting  a  divorce 
and  requiring  the  successful  party  to  pay  a 
specific  fund  to  the  unsuccessful  party  is  not 
a  decree  for  payment  of  money  in  the  ordi- 
nary sense,  and  the  nature  of  the  decree  is 
not  affected  by  its  assignment  pursuant  to 
the  bankruptcy  of  the  party  to  whom  pay- 
ment is  to  be  made.  Carnahan  v.  Carnahan 
(Mich.),  8-53. 

A  decree  granting  a  wife  a  divorce  but  re- 
quiring her  to  pay  a  specific  fund  to  the  hus- 
band by  way  of  division  of  their  property  is 
not  ehforeeable  by  execution,  as  it  is  not  a 
decree  for  the  payment  of  money  in  the  ordi- 
nary sense,  and  therefore  under  the  Michigan 
statute  contempt  proceedings  lie  against  the 
wife  for  disobeying  the  decree  notwithstand- 
ing a  void  execution  has  issued  and  an  in- 
effective levy  has  been  made.  Carnahan  v. 
Carnahan  (Mich.),  8-53. 

Defense  stricken  out.  —  The  court  has 
no  power  to  strike  out  and  disregard  a  depo- 
sition filed  by  the  defendant  in  defense  of  a 
suit  for  divorce,  for  failure  to  pay  money 
required  of  him  to  enable  his  wife  to  prose- 
cute her  suit  and  for  temporary  alimony,  and 
pass  a  final  decree  of  divorce  against  him. 
Trough  13.  Trough  (W.  Va.),  8-837. 

Bight  to  final  judgment  under  New 
York  Code.  —  Under  the  provisions  of  the 
New  York  Code  of  Civil  Procedure  relative 
to  actions  for  absolute  divorce,  it  cannot  be 
held  that  the  final  judgment  in  such  an  ac- 
tion follows  automatically  and  as  a  matter 
of  course  upon  the  interlocutory  judgment. 
On  the  contrary,  final  judgment  can  be  en- 
tered as  of  course  only  within  a  specified 
period,  and  even  within  that  period  it  is 
within  the  power  of  the  court  to  forbid  its 
entry.     Matter  of  Crandall  (N.  Y.),  17-874. 

b.  Extraterritorial  effect. 

Decree  of  court  of  existing  domicil. 

—  The  court  of  the  hona  fide  existing  domicil 
has  jurisdiction  to  render  a  decree  of  divorce 
between  persons  originally  domiciled  and 
married  in  another  country.  The  English 
courts  will  recognize  a  divorce  so  granted, 
even  though  the  cause  for  which  it  was  ob- 
tained would  not  have  been  sufficient  ground 
for  divorce  in  England.  Bater  v.  Bater 
(Eng.),  4-854. 
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A  divorce  granted  in  the  Xew  York  courts 
held  to  have  been  granted  with  jurisdiction 
and  entitled  to  recognition  in  England.  Bater 
('.  Bater   (Eng.),  4-854. 

The  courts  will  recognize  the  validity  of  a 
divorce  granted  by  a  court  of  the  country 
where  the  parties  were  legally  domiciled  at 
the  time  when  the  proceedings  were  taken, 
although  the  decree  was  founded  upon  causes 
which  would  not  be  considered  sufficient  in 
an  English  court.  Rex  v.  Hamilton  (Can.), 
20-868. 

Decree  of  foreign  court  xrithout  no- 
tice. —  Where  a  woman  who  has  married  in 
Canada  a  man  who  has  always  been  a  domi- 
ciled Canadian  goes  to  one  of  the  United 
States  with  the  intention  of  separating  from, 
her  husband  and  of  thenceforth  making  her 
home  there,  and  she  thereafter '  obtains  a 
divorce  in  such  state,  but  her  husband  is  not 
served  with  any  notice  of  the  divorce  pro- 
ceedings and  does  not  take  any  part  therein, 
the  divorce  is  of  no  validity  or  force  in 
Canada.     Rex  v.  Brinkley   (Ont.),  10-407. 

Decree  of  foreign  conrt  npou  con- 
structive service.  —  Where  a  husband  aban- 
dons his  wife  without  justifiable  cause,  re- 
moves to  another  state,  and  acquires  domicil 
therein,  but  the  wife  remains  in  the  matri- 
monial domicil,  her  domicil  continues  in  that 
state  and  does  not  constructively  follow  her 
husband;  and  therefore  if  the  hushand  sues 
for  a  divorce  in  the  state  of  his  domicil,  and 
a  decree  is  rendered  upon  constructive  ser- 
vice, the  court  does  not  acquire  such  juris- 
diction over  the  wife  as  entitles  the  decree 
to  obligatory  enforcement  in  the  state  of  her 
domicil  by  virtue  of  the  full  faith  and  credit 
clause  of  the  Federal  'Constitution,  though 
the  state  in  which  the  decree  is  rendered  may 
have  power  to  enforce  it  within  its  borders, 
and  the  state  of  the  wife's  domicil  may  have 
power  to  give  it  such  efficiency  as  it  may  see 
fit.     Haddock  v.  Haddock  (U.  S.),  5-1. 

If  a  suit  for  divorce  is  a  proceeding  in  rem, 
the  res  is  divisible  when  the  plaintiff  is 
domiciled  in  the  state  where  the  suit  is 
brought  and  the  defendant  is  domiciled  in  an- 
other state,  so  that,  though  a  divorce  granted 
upon  constructive  service  may  be  valid  in  the 
state  of  the  plaintiff's  domicil,  it  has  no 
obligatory  extraterritorial  force  in  the  state 
of  the  defendant's  domicil.  Haddock  v.  Had- 
dock  (U.  S.),  5-1. 

Decree  of  foreign  court  directing 
conveyance  of  land.  —  Where  the  Supreme 
Court  of  a  state  makes  a  decree  in  an  action 
of  divorce,  directing  the  husband,  against 
whom  a  divorce  is  granted,  to  convey  certain 
real  property  situated  in  another  state  to 
his  wife,  and  a  deed  is  made  by  a  commis- 
sioner appointed  by  the  court,  in  pursuance 
of  the  decree,  but  the  husband  executes  a  deed 
of  the  same  property  to  a  third  person,  a 
judgment  of  the  Supreme  Court  of  the  state 
in  which  the  land  is  situated  refusing  to  can- 
cel .<?nch  deed  by  the  husband  as  a  cloud  on 
the  wife's  title,  on  the  groimd  that  the  for- 
eign decree  gives  no  such  equities  as  can  be 
recognized  as  justifying  an  action  to  quiet 
title,  does  not  offend  the  full  faith  and  credit 


clause  of  the  Constitution,  and  must  be  af- 
firmed.    Fall  r.  Eastin   (U.  S.),. 17-853. 
PovreT  of  state  to  refuse  recognition. 

—  Every  state  has  full  power  to  determine 
whether  the  marriage  relation  of  its  citizens 
shall  be  dissolved,  and  the  exercise  of  that 
power  by  a  state  in  behalf  of  its  citizens  by 
refusing  to  recognize  the  validity  of  a  divorce 
rendered  in  a  foreign  state  upon  constructive 
service  of  process  does  not  violate  the  full 
faith  and  credit  clause  of  the  Federal  Consti- 
tution.    Haddock  r.  Haddock  (U.  S.),  5-2. 

Prohibition  of  remarriage.  —  The  va- 
lidity of  a  marriage  contracted  in  the  Dis- 
trict of  Columbia  by  a  man  who  has  been 
divorced  in  New  York  is  not  affected  by  a 
provision  in  the  decree  of  divorce  prohibiting 
him  from  remarrying  during  the  lifetime  of 
his  former  wife,  such  prohibition  having  no 
extraterritorial  effect.  Nor  is  such  marriage 
invalidated  by  the  Act  of  Congress  of  .Tune 
19,  1869,  which  provides  in  effect  that  the 
contracting  by  a  divorced  person  upon  whom 
"  restraint  shall  have  been  imposed "  of  a 
second  marriage  during  the  lifetime  of  the 
former  spouse,  shall  be  a  ground  for  divorce. 
Dimpfel  v.  Wilson  (Md.),  15-753. 

c.  Effect  upon  property  rights. 

Separate  property  of  -wife.  ^-  After  a 
decree  of  divorce  the  husband  has  no  right 
of  possession  in  the  separate  property  of  the 
wife  occupied  as  a  homestead  while  the  mar- 
riage relation  subsisted.  Cizek  v.  Cizek 
(Neb.),  5-464. 

Sffect  of  decree  of  divorce  a  mensa 
et  thoro.  —  A  decree  of  divorce  from  bed 
and  board  without  alimony  dissolves  the  re- 
lation of  husband  and  wife  so  far  as  the  duty 
of  the  former  to  maintain  the  latter  is  con- 
cerned. Chapman  v.  Parsons  (W.  Va.),  19- 
453. 

7.  Custody  and  Support  op  Childeen. 

Power  to  award  custody.  —  A  court  of 
equity  in  denying  a  wife's  petition  for  divorce 
may  grant  the  custody  of  the  children  to  the 
parents  alternately,  and  award  the  wife  an 
allowance  for  the  support  and  maintenance 
of  the  children  during  the  periods  when  they 
shall  be  in  her  custody.  Horton  v.  Horton 
(Ark.),  5-91. 

Discretion  of  Court.  —  The  question  of 
the  custody  of  children  is  one  largely  of  ju- 
dicial discretion  to  be  exercised  for  the  best 
interests  of  the  children,  and  that  discretion 
will  not  be  reviewed  by  an  appellate  court 
unless  it  has  been  manifestly  abused.  Seeley 
V.  Seeley   (D.  C),  12-1058. 

Effect  of  foreign  decree.  —  A  decree  of 
divorce  in  one  jurisdiction  awarding  as  be- 
tween the  parties  the  custody  of  a  child  re- 
siding in  another  jurisdiction  does  not  pre- 
clude the  courts  of  the  latter  jurisdiction 
from  determining  the  custody  of  the  child. 
Seeley  t>,  Seeley   (D.  C),  12-1058. 

Decree  awarding  custody  without 
support.  —  Under  the  Maryland  statute  the 
power  of  a  court  to  decree  the  custody  of 
children   and   to   decide   who   shall  maintain 
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them  are  separate  and  distinct  powers,  and  a 
decree  of  cilstody  and  guardianship  does  not 
carry  with  it  any  necessary  implication  of 
support.      Alvey  v.  Hartwig    (Md.),   14-250. 

Poiver  .to  decree  support.  —  A  decree 
of  divorce  and  for  the  custody  of  the  children 
rendered  in  favor  of  the  wife  in  a  proceeding 
of  which  the  husband  is  given  notice  only  by 
publication  cannot  validly  include  an  order 
requiring  the  husband  to  support  the  chil- 
dren, and  hence  the  fact  that  the  decree  is 
silent  on  the  subject  of  the  support  of  the 
children  creates  no  estoppel  against  the  wife 
as  to  her  right  to  claim  such  support.  Alvey 
V.  Hartwig  (Md.),  14-250. 

Duty  to  support  not  dependent  on 
right  .to  custody.  —  The  obligation  of  a 
father  to  furnish  money  for  the  support  of 
his  minor  children  to  the  extent  that  they 
are  unable  to  support  themselves  is  not  im- 
paired by  a  decree  of  divorce  which,  on  ac- 
count of  his  own  misconduct,  deprives  him  of 
their  care  and  custody.  Graham  v.  Graham 
(Colo.),   12-137. 

The  father  is  not  released  from  his  obliga.- 
tion  to  support  his  infant  children  by  reason 
of  the  fact  that  the  mother  has  been  granted 
an  absolute  divorce  front  him,  and  has  been 
awarded  the  custody  of  said  children  by  a 
decree  making  no  provision  for  their  main- 
tenance.     Alvey  V.  Hartwig    (Md.),   14-250. 

Modification  of  allowance.  —  A  judg- 
ment in  divorce  proceedings  awarding  the 
custody  of  minor  children  to  the  wife  and  as 
alimony  for  the  support  of  herself  and  chil- 
dred  a  stated  sum  per  month  not  exceeding 
in  the  aggregate  a  certain  amount,  does  not 
determine  conclusively  the  extent  of  the  hus- 
band's liability  or  prevent  an  additional  al- 
lowance for  the  support  of  the  minor  children 
until  they  become  of  age.  Graham  v.  Graham 
(Colo.),  12-137. 

Earning  capacity  of  children.  —  A  de- 
cree requiring  a  divorced  husband  to  pay  an 
additional  allowance  for  the  support  of  his 
minor  children  in  the  custody  of  the  wife  is 
erroneous  in  allowing  a  stated  monthly  sum 
for  the  support  of  each  child  until  its  ma- 
jority regardless  of  the  amount  which  a  son, 
almost  of  age,  is  able  to  earn  during  that 
time.      Graham   v.  Graham    (Colo.),   12-137. 

Effect  of  decree  on  legal  obligation.  — 
The  legal  obligation  of  a  father  for  the  sup- 
port of  his  minor  children  is  not  impaired  by 
a  decree  of  divorce  at  the  suit  of  his  wife  for 
his  misconduct,  which  gives  the  custody  of 
the  children  to  her  but  is  silent  as  to  their 
support,  and  if  under  such  circumstances  the 
father  refuses  or  neglects  to  support  the 
children,  his  divorced  wife  may  recover  from 
him  in  an  original  action  a  reasonable  sum 
for  necessaries  furnished  by  her  for  their 
support  after  such  decree,  as  the  law  implies 
a  promise  on  his  part  to  pay  for  such  neces- 
saries.     Spencer  v.  Spencer   (Minn.),  7-901. 

8.  Vacating  ob  Setting  Aside  Deceee. 

Revocation  for  fraud.  —  A  decree  of  di- 
vorce may  be  revoked  on  the  ground  that  it 
was  obtained  by  fraud,  where  the  applica- 
tion  is   timely  and  no  rights  of  third  per- 


sons have  intervened.  Graham  v.  Graham 
(Wash.),  18-999. 

After  death  of  plaintiff.  —  A  judgment 
of  divorce  cannot  be  vacated  after  the  death 
of  the  plaintiff,  even  with  the  consent  of  his 
executors,  though  it  is  void  for  want  of  juris- 
diction over  the  person  of  the  defendant. 
Dwyer  v.  Nolan   (Wash.),  5-890. 

By  person  not  party  to  suit.  —  A  di- 
vorce granted  by  a  foreign  court,  being  a 
judgment  affecting  the  status  of  the  parties, 
stands  on  the  same  footing  as  a  judgment  in 
rem  and  cannot  be  set  aside  in  England,  even 
on  the  ground  oif  fraud  by  a  person  not  a 
party  to  the  proceedings  in  which  the  judg- 
ment was  pronounced.  Bater  v.  Bater 
(Eng.),  4-854. 

Sufficiency  of  evidence.  —  Evidence  con- 
sidered in  a  bill  to  review  a  decree  of  divorce, 
and  held  not  to  sustain  the  allegations  that 
the  decree  was  procured  by  fraud,  and  that 
the  complainant  had  no  knowledge  of  the 
rendition  of  the  decree  until  after  the  expira- 
tion of  the  time  for  appeal.  Watkinson  i. 
Watkinson   (N.  J.),  6-326. 

Iiaches.  —  Five  years'  delay  after  discov- 
ery of  the  fraud  in  commencing  a  suit  to 
avoid  a  decree  of  divorce  therefor,  constitutes 
such  laches  as  will  defeat  the  suit,  where  the 
limitation  of  the  analogous  action  at  law  is 
three  years.  Horton  v.  Stegmyer  (U.  S.), 
20-1134. 

9.  Appeal. 

Bight  of  appeal.  —  The  Khode  Island 
statute  providing  that  petitions  for  divorce 
"  shall  follow  the  course  of  equity-  so  far  as 
the  same  is  applicable,"  but  nowhere  stating 
that  a  divorce  proceeding  is  always  to  fol- 
low the  course  of  equiiy,  does  not  give  a 
right  of  appea-1  from  a  final  decree  of  divorce 
either  a  mnoulo  or  a  memsa,  et  thoro,  and  no 
appeal  lies  from  such  decree.  Fidler  v.  Fid- 
ler  (R.  I.),  13-835. 

Bill  of  revieiv  on  ground  of  condona- 
tion. —  One  against  whom  a  divorce  for 
adultery  has  been  granted  is  not  entitled  to 
a  bill  of  review  on  the  ground  of  condonation, 
as  that  is  a  matter  which  should  have  been 
set  up  as  a  defense  to  the  original  suit. 
Watkinson  v.  Watkinson   (N.  J.),  6-326. 

Bevieir  of  evidence.  —  The  weight  and 
suflBciency  of  evidence  of  adultery  to  war- 
rant a  decree  for  divorce  is  for  the  trial 
court,  and  is  not  reviewable  on  appeal.  Taft 
V.  Taft   (Vt.),  12-959. 

10.  Abatement  op  Action  on  Death  op 
Plaintiff. 

Death   after  interlocutory  Judgment. 

—  Where  a  husband,  suing  for  an  absolute 
divorce,  obtains  an  interlocutory  judgment 
in  his  favor,  but  fails  to  apply  for  or  obtain 
a  final  judgment  within  the  time  prescribed 
by  the  statute,  and  dies  without  having  ap- 
plied for  or  obtained  the  same,  the  action 
abates,  and  a  final  judgment  thereafter  en- 
tered by  his  attorney,  pursuant  to  an  order 
of  the  Supreme  Court,  is  ineffectual  to  dis- 
solve the  marriage  relation  so  as  to  prevent 
the  wife  from  administering  on  the  estate  of 
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the  deceased  as  his  widow.    Matter  of  Cran- 
dall  (N.  Y.),  17-874. 

Section  763  of  the  New  York  Code  of  Civil 
Procedure,  providing  that  if  either  party  to 
an  action  dies  after  an  interlocutory  judg- 
ment, but  before  final  judgment  is  entered, 
the  court  must  enter  final  judgment  in  the 
names  of  the  original  parties,  unless  the  in- 
terlocutory judgment  is  set  aside,  applies 
only  to  actions  which  do  not  abate  by  death, 
and  has  no  application  to  an  action  for  an 
absolute  divorce.  Such  an  action  is  pre- 
eminently of  a  personal  nature,  and  neces- 
sarily abates  with  the  death  of  the  plaintiff. 
Matter  of  Crandall   (N.  Y.),  17-874. 

DOCKETS. 

Waiver  of  right  to  trial  in  equity  by  failure 
to  transfer  cause  to  equity  docket,  see 
Tkial,  1. 


Injuries    by    dogs    generally,    see   Animals, 

2  d. 
Injuries  by  trespassing  dogs,  see  Aniuals, 

2  b. 
Killing  trespassing  dogs,  see  Animals,  2  b. 


DOING  BUSINESS. 

By  foreign   corporations,   see    Cobfobations, 
13  c  (5). 


DOMAIN. 

See  Eminent  Domain;  Public  Lands. 

DOMESTIC  ANIMALS. 

See  Animals. 


DOCKING. 

Prohibiting  docking  of  horses'  tails,  see  Ani- 
mals, 5. 


DOMESTIC   CORPORATIONS. 

See   COBPOBATIONS. 


DOCKS. 


See  Whabves. 


DOCTOR. 

See  Physicians  and  Subgeons. 

DOCTRINE  OF  APPROXIMATION. 

See  Chabities,  3. 

DOCTRINE  OF  IMMISCIBILITY. 

See  DoMloiL. 

DOCTRINE   OF   RELATION. 

Effect  of  delivery  in  escrow,   see   EscHOW. 

DOCUMENTS. 

See  Evidence,  9. 

Admissibility  of  book  entries  to  corroborate 
witness,  see  Cbiminal  Law,  6  n  ( 1 ) . 

Compelling  production  of  documents  by  de- 
fendant in  criminal  case,  see  Criminal 
La-vt,  6  n   ( 1 ) . 

Compelling  witness  to  produce  incriminating 
documents,  see  Witnesses,  4  g. 

Production  of  documents  generally,  see  Dis- 

COVBBY. 

DOGS. 

Barking  of  dogs  as  nuisance,  see  N'uisances, 

1  b. 
Evidence  as  to  trailing  by  bloodhounds,  see 

Cbiminal  Law,  6  n  (10). 


DOMESTIC  RELATIONS. 

See  Appbentices;  Husband  and  Wife;  Mas- 

TEB   AND    SEBVANT;    PaBBNT  AND   CHILD. 


DOMICIL. 

Change  of  domicil  as  affecting  rights  to  com- 
munity property,  see  Husband  and 
Wife,  2  h. 

Place  of  taxation  of  personalty,  see  Taxa- 
tion, 3  b. 

Refusal  of  wife  to  follow  husband's  change 
of  domicil  as  desertion,  see  Divobce, 
2  c. 

Right  of  voters,  see  Elections,  5. 

Definition.  —  Domicil  is  habitation  fixed 
in  any  place,  without  any  present  intention 
of  removing  therefrom.  Mather  v.  Cunning- 
ham  (Me.),  18-692. 

Acquisition  in  foreign  country.  —  An 
American  citizen  may  acquire  a  domicil  in 
the  province  of  Shanghai,  China,  though  by 
treaty  American  law  has  been  there  substi- 
tuted for  the  local  Chinese  laws  in  respect 
to  American  citizens.  Mather  v.  Cunning- 
bam   (Me.),  18-692. 

Doctrine  of  immiscibillty.  —  The  doc- 
trine of  immiscibillty  as  to  persons  of  dif- 
ferent races  having  different  laws,  religions, 
manners,  and  customs,  e.  g.,  Americans  and 
Chinese,  does  not  raise  a  conclusive  presump- 
tion against  the  acquisition  by  one  of  domicil 
in  the  country  of  the  other.  Mather  v.  Cun- 
ningham  (Me.),  18-692. 

Evidence  of  acquisition.  —  Evidence  ex- 
amined and  held  sufficient  to  show  abandon- 
ment pf  domicil  of  origin  and  acquisition  of 
domicil  of  choice  in  a  foreign  city.  Mather 
V.  Cunningham   (Me.),  18-692. 
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Iioss  by  temporary  absence.  —  A  per- 
son does  not  lose  his  domieil  in  a  state  by  a 
temporary  absence  therefrom,  unless  to  the 
fact  of  residence  elsewhere  is  added  the 
animus  manendi.  Watkinson  v.  Watkinson 
(N.  J.),  6-326. 


DOMINANT  TENEMENTS. 

See  Easements. 

DOMINION    OF    CANADA. 

Liability  of  government  for  fires  from  loco- 
motives on  governmental  railroad,  see 
Railroads,  7  e  (1). 


See  Gifts. 


DONATION. 


DOOBS. 


Breaking    down    doors    to    make    arrest,    see 

Arbest,  1  b. 
Opening  unlocked  door  as  breaking  in  bur- 
glary, see  BUEQLAKY,  1. 
Storm  doors  as  fixtures,  see  Ftxtt?res,  3. 


DORMANT   JUDGMENTS. 

Restraining    enforcement    of    dormant    judg- 
ment, see  Injunctions,  2  e   (2). 
Eevival  by  scire   facias,  see  .TrDGMENTS,   14. 


DOUBLE   ASPECT. 

Contingent  remainder  with  double  aspect,  see 

ifilMAlNDERS. 


DOUBLE   DAMAGES. 

See  Damages,  4. 

DOUBLE   TAXATION. 

See  Taxation    1  b. 

DOWER. 

1.  Op  What  Wife  Ts  Dowable,  684. 

2.  Babbino  and  Defeating  Dower,  685. 

a.  Adultery  of  wife,  685. 

b.  Agreement  for  separation,   685. 

c.  Release,  waiver,  or  conveyance  by 

wife,  685. 

d.  Adverse    possession    against   hus- 

band, 685. 

e.  Act  of  legislflture,  685. 

f.  Tax  sale,  686. 

g.  Husband's  bankruptcy,  688. 

3.  Actions  or  PaocEEniNos  to  Entarce 

Dower  Right,  686. 


4.  Allowance  to  Widow,  686. 

5.  Natuee  op  Estate  Created,  686. 

Dower  by  antenuptial  contract,  see  Husband 
AND  Wipe,  2  a  (3). 

Effect  of  antenuptial  agreement  as  bar,  see 
Husband  and  Wife,  2  a. 

Right  of  dowress  to  maintain  partition  pro- 
ceedings against  heirs,  see  Partition, 
2  b. 

1.  Op  What  Wipe  Is  Dowable. 

In  general.  —  The  right  of  dower  attaches 
only  to  those  lands  of  which  the  husband  is 
seized  dining  coverture  and  in  which  he  has 
an  estate  of  inheritance.  Redding  r.  Vogt 
(N".  Car.),  6-312. 

The  bare  possession  of  land  is  not  seizin. 
Redding  v.  Voght   (N.  Car.),  6-312. 

Lands  in  constructive  possession  o£ 
hnsband.  —  Under  the  Michigan  statute 
providing  that  a  nonresident  widow  shall  be 
entitled  to  dower  in  lands  of  which  her  hus- 
band dies  seized,  a  nonresident  widow  is  en- 
titled to  dower  in  lands  of  which  her  husband 
has  the  leijal  right  of  possession  at  the  time 
of  his  death,  as  well  as  to  lands  of  which  he 
is  in  actual  possession.  Putney  v.  Vinton 
(Mich.),  9-147. 

Estates  in  remainder.  —  Dower  does  not 
attach  to  land  in  which  the  husband  has  only 
an  estate  in  remainder  expectant  upon  a  life 
estate,  which  life  estate  is  not  determined 
during  coverture.  Redding  r.  Vogt  (N. 
Car.),  6-312. 

Land  conveyed  without  joinder  by 
wife.  —  Where  the  purchaser  of  land  from 
a  married  man  whose  wife  refuses  to  join  in 
the  conveyance  pays  two-thirds  of  the  pur- 
chase price  and  deposits  the  other  third  to  be 
paid  to  the  grantor  in  case  he  survives  his 
wife,  but  agrees  that  in  case  the  grantor  dies 
first  the  right  of  dower  of  the  widow  shall  be 
satisfied,  the  purchaser  cannot  be  heard  to 
claim  as  against  the  surviving  widow  that 
her  acceptance  of  testamentary  provisions 
made  for  her  by  her  husband  bars  her  right 
of  dower,  and  the  wife  is  entitled  to  recover 
her  dower  in  the  premises  exclusive  of  the 
improvements  placed  thereon  by  the  pur- 
chaser.     Onstott  V.  Edel    (111.),  13-28. 

Lands  fraudulently  conveyed.  —  When 
a  fraudulent  conveyance  of  a  husband's  lands 
is  set  aside,  the  dower  right  of  his  wife,  even 
though  she  participated  in  his  fraudulent 
purpose  and  joined  him  in  the  conveyance,  is 
revived  as  against  his  oreditors  and  their 
assigns.  Huntzicker  v.  Crocker  (Wis.),  15- 
444. 

Land  conveyed  under  power  of  at- 
torney. —  An  owner  of  land,  who  gives  to 
another  a  power  of  attorney  to  take  posses- 
sion of  the  land  and  sell  the  same,  does  not 
thereby  ratify  the  prior  unauthorized  act  of 
the  attorney  in  giving  a  title  bond  to  the 
land,  of  which  bond  the  owner  was  entirely 
ignorant;  and  his  widow  whom  he  married 
after  the  execution  of  the  power  of  attorney 
but  before  it  was  recorded  is  entitled  to 
dower  in  the  land,  although  after  the  mar- 
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riage  the  land  was  conveyed  by  her  husband 
through  his  attorney  to  the  person  to  whom 
the  attorney  had  theretofore  given  the  bond 
for  title.    Britt  v.  Gordon  (la,),  11-407. 

Equity  of  redemption,  —  At  common 
law  a  widow  was  not  dowable  of  an  equity 
of  redemption.  Harris  v.  Powers  (6a.),  12- 
475. 

Where  an  owner  of  land  makes  a  deed 
thereof  to  secure  an  indebtedness,  and  takes 
a  bond  for  reconveyance  upon  payment  of  the 
debt,  and  dies  without  having  paid  any  part 
of  the  debt  or  having  obtained  a  reconvey- 
ance, his  widow  is  not  entitled  to  take  dower 
either  in  the  land  as  a  whole  or  in  the  equity 
of  redemption,  at  least  not  without  first  re- 
deeming the  property.  Harris  v.  Powers 
(Ga.),  12-475. 

Where  the  insolvent  estate  of  a  decedent  is 
placed  in  the  hands  of  a  receiver  for  admin- 
istration by  a  court  of  equity,  and  the  case 
is  referred  to  an  auditor  for  an  accounting, 
creditors,  whose  claims  would  be  effected  by 
the  allowance  of  dower,  have  a  right  to  con- 
test the  widow's  claim  to  have  dower  allowed 
to  her  in  land  in  which  the  husband  held 
only  an  equity  of  redemption  at  the  time  of 
his  death.     Harris  v.  Powers   (6a.),  12-475. 

The  right  of  the  creditors  to  contest  such 
allowance  of  dower  is  not  affected  by  the  fact 
that  the  receiver,  under  order  of  the  court, 
has  sold  the  land  conveyed  to  secure  the 
debts,  has  paid  off  the  indebtedness,  and  has 
a  surplus  on  hand,  or  by  the  fact  that  the 
creditors  have  assented  to  the  payment  of 
the  secured  indebtedness,  except  as  to  fees, 
in  order  to  save  accruing  interest  on  the 
secured  debts.  Harris  v.  Powers  (Ga.),  12- 
475. 

Iieasehold  estate.  —  Under  the  Missouri 
statute  (Am.  St.  1906,  p.  1690)  providing 
that  dower  in  a  leasehold  estate  for  a  term 
of  twenty  years  or  more  shall  be  granted  and 
assigned  as  in  real  estate,  and  that  in  a 
leasehold  estate  for  a  less  term  than  twenty 
years  dower  shall  be  granted  and  assigned  as 
in  personal  property,  the  term  of  years  re- 
ferred to  is  that  named  in  the  lease  and  not 
the  unexpired  portion  of  the  term  remaining 
at  the  husband's  death.  The  words  "granted" 
and  "  assigned,"  as  used  in  the  statute,  are 
synonymous  and  are  equivalent  to  "  shall 
have."  Orchard  v.  Wright,  etc..  Store  Co. 
(Mo.),  20-1072. 

A  leasehold  is  "  an  interest  in  real  es- 
tate "  within  the  purview  of  the  Missouri 
statute  (Ann.  St.,  p.  1700)  which  declares 
that  a  devise  of  any  raal  estate  to  the  tes- 
tator's widow  shall  be  in  lieu  of  dower  unless 
the  will  provides  otherwise,  and  that  in  such 
case  the  widow  shall  not  have  dower  in  any 
of  the  real  estate  whereof  the  hu.iband  died 
seized  or  in  which  he  had  "  an  interest "  at 
the  time  of  his  death,  unless  she  elects  not  to 
accept  the  provisions  of  the  will.  Orchard  v. 
Wright,  etc..  Store  Co.  (Mo.),  20-1072. 

8.  BABBIire   AWD  IteFEATllTO  IJOWEB. 
a.   Adultery  of  wife. 
In  absenise  af  divorce.  —  Under  the  stat- 
ute of  Westminster  II.,  adopted  in  Arkansas 


as  part  of  the  common  law,  and  extended 
over  the  Indian  Territory  by  Congress,  a 
wife  who  willingly  separates  from  her  hus- 
band and  lives  in  adultery  with  another, 
without  being  thereafter  reconciled  to  her 
husband,  forfeits  her  right  of  dower  in  his 
lands,  and  also  the  interest  in  his  personalty 
given  her  by  statute  as  part  of  her  dower. 
Daniels  v.  Taylor   (U.  S.),  7-352. 

Adultery  of  the  wife  does  not  of  itself,  in 
the  absence  of  divorce,  bar  her  right  to 
dower.    In  re  Taylor  (Ind.  Ter.),  5-226. 

b.  Agreement  for  separation. 
In  absence  of  provision  for  wife's 
maintenance.  —  An  agreement  between  hus- 
band and  wife  for  separation  and  for  release 
of  dower,  which  makes  no  provision  for  the 
wife's  maintenance  or  for  the  allotment  of 
property  to  her,  is  void  for  want  of  consid- 
eration.   In  re  Taylor   (Ind.  Ter.),  5-226. 

c.    Release,   waiver,   or   conveyance  by   wife. 

Release  to  hnsband.  —  A  release  exe- 
cuted by  a  wife  to  her  husband  is  ineffecual 
to  extinguish  her  right  of  dower  in  his  real 
property.     In  re  Taylor   <Ind.  Ter.),  5-226. 

Waiver.  —  A  testator's  widow  is  entitled 
to  dower  and  her  thirds  where  no  provision 
is  made  for  her  in  the  will;  and  this  is  so 
though  the  will  states  that  she  has  waived 
her  right  thereto,  where  there  is  no  proof  of 
a  waiver.  Matthews  v.  Targarona  (Md.), 
10-153. 

Quitclaim  to  husband's  grantee.  —  A 
quitclaim  deed  by  a  married  woman  releasing 
to  her  husband's  grantee  her  contingent  right 
of  dower  is  effectual  without  the  joinder  of 
her  husband.  Fowler  v.  Ohadima  (la.),  13- 
141. 

d.   Adverse   possession   against   husband. 

Under  Michigan  statute.  —  Under  the 
Michigan  statute  providing  that  a  nonresi- 
dent widow  shall  be  entitled  to  dower  in  the 
lands  of  which  her  husband  dies  seized,  such 
widow  is  not  entitled  to  dower  in  the  land  if 
her  husband's  title  thereto  was  extinguished 
by  adverse  possession  during  his  lifetime. 
Putney  v.  Vinton   (Mich.),  9-147. 

e.  Act  of  legislature. 

Iiegislative  control  over  inchoate 
right.  —  The  interest  of  the  wife  in  the 
lands  of  her  husband  by  virtue  of  a  statute 
is  an  inchoate  risht  merely  of  which  she  may 
be  divested  by  the  legislature  at  any  time 
before  the  death  of  her  husband.  Griswold 
!'.  McGee   (Minn.),  12-186. 

Iiands  sold  under  execution.  —  The 
Michigan  statute  abolishing  the  right  of  the 
surviving  husband  or  wife  to  a  one-third  in- 
terest in  such  lands  of  the  other  "as  ha-ve 
been  divested  by  ejtecutidn  sale,"  rtc,  appliea 
to  lands  which  prior  to  the  passage  of  the 
act  have  been  sold  under  execution  a^inst 
thp  owning  cponse  and  no  redemption  mi4e 
theTefrom.  Griswold  v.  McGee  (MimiJ  la- 
186, 
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f.  Tax  sale. 

A  tax  sale  creates  a  new  and  independent 
title  free  from  all  liens  and  incumbrances 
and,  therefore,  defeats  the  inchoate  right  of 
dower  of  the  wife  of  the  delinquent  owner. 
Lucas  V.  Purdy   (la.),  19-974. 

g.  Husband's  bankruptcy. 

The  power  of  Congress  to  enact  bankruptcy 
laws  does  not  include  any  limitation  or  regu- 
lation of  the  right  of  dower  of  the  bankrupt's 
wife,  because  such  right  is  the  individual 
property  of  the  wife  and  not  a  part  of  the 
bankrupt's  estate.  Therefore  the  provision  of 
section  8  of  the  Bankruptcy  Act  ( 1  Fed.  St. 
Ann.  561 )  that  "  the  widow  and  children  [of 
a  bankrupt]  shall  be  entitled  to  all  rights  of 
dower  and  allowance  fixed  by  the  laws  of  the 
state  of  the  bankrupt's  residence"  cannot  be 
construed  as  affecting  the  wife's  inchoate 
right  of  dower  to  land  in  a  state  other  than 
that  of  the  bankrupt's  residence.  Thomas  D. 
Woods   (U.  S.),  19-1080. 

3.  Actions  ok  Proceedings  to  Enforce 
Dower   Eight. 

Statute  of  limitations.  —  An  action  in 
equity  by  a  widow  for  the  partition  of  land 
held  adversely  to  her,  and  for  the  recovery 
of  her  dower  right  therein,  is  governed  by  the 
general  statute  of  limitations  for  the  recov- 
ery of  real  property,  and  must  be  brought 
within  ten  years  after  the  right  of  action 
accrues,  which  accrual  is  upon  the  death  of 
her  husband.     Britt  v.  Gordon   (la.),  11-407. 

Action  against  assignee  for  benefit 
of  creditors.  —  Under  a  statute  giving  a 
right  of  action  against  those  claiming  ad- 
versely to  one  having  the  legal  title  to  land 
or  a  lien  or  incumbrance  thereon,  an  inchoate 
right  of  dower  is  such  an  interest  in  land  as 
well  as  an  incumbrance  thereon  as  enables 
a  wife  to  maintain  an  action  to  establish 
such  dower  right  against  an  assignee  for  the 
benefit  of  her  husband's  creditors.  Hunt- 
zicker  v.  Crocker    (Wis.),   15-444. 

Restoration  of  discharged  mortgage 
to  defeat.  —  In  an  action  of  ejectment 
brought  by  a  Vvidow  for  her  unassigned  right 
of  dower,  a  discharged  mortgage  cannot  be 
restored  for  the  purpose  of  destroying  or  re- 
ducing the  plaintiff's  dower  right,  notwith- 
standing the  fact  that  it  is  inequitable  that 
the  widow  should  profit  by  the  transaction, 
as  the  discharged  mortgage  can  be  restored 
in  an  equitable  proceeding  only.  Putney  i;. 
Vinton   (Mich.),  9-147. 

Protection  of  hnsband's  grantees.  — 
Upon  a  petition  for  the  assignment  of  dower 
under  the  North  Carolina  statute  providing 
that  a  jury  summoned  for  the  purpose  of  as- 
signing dower  to  a  widow  "  shall  not  be  re- 
stricted to  assign  the  same  in  every  separate 
and  distinct  tract  of  land,  but  may_  allow  her 
dower  in  one  or  more  tracts,  having  a  due 
regard  to  the  interest  of  the  heirs  as  well  as 
the  rights  of  the  widow,"  where  it  appears 
that  ttie  husband  during  his  lifetime  sold 
and  conveyed  portions  of  his  land  for  a  valu- 


able consideration  without  the  joinder  of  his 
wife,  but  that  he  retained  other  lands  which 
have  descended  to  his  heirs,  and  it  further 
appears  'that  such  other  lands  are  of  a  kind 
and  quality  which  permit  dower  to  be  as- 
signed out  of  them  according  to  the  provi- 
sions of  the  statute,  the  purchasers  have  a 
right  to  require  that  dower  shall  be  allotted 
out  of  the  lands  descended,  and  that  the 
lands  which  they  have  purchased  and  paid 
for  shall  be  relieved  of  the  widow's  claim. 
Harrington  v.  Harrington   (N.  Car.),  9-489. 

4.  Allowance  to  Widow. 

Widonr  living  separate  from  Iins- 
band.  —  In  the  absence  of  statutory  pro- 
hibition, a  widow  is  entitled  to  statutory  al- 
lowances from  her  deceased  husband's  estate, 
though  she  was  living  separate  from  him  at 
the  time  of  his  death.  In  re  Taylor  (Ind. 
Ter.),  5-226. 

Forfeiture  by  misconduct.  —  The  In- 
dian Territory  statute  providing  special  al- 
lowances for  a  widow  contemplates  the  case 
of  a  widow  who  in  the  lifetime  of  her  hus- 
band lived  with  him  as  a  member  of  his 
family  and  performed  the  duties  of  that  re- 
lation, and  not  one  who  wilfully  separated 
from  him,  performed  none  of  the  duties  of  a 
wife,  and  by  her  gross  misconduct  disquali- 
fied herself  from  succeeding  him  as  the  head 
of  the  family.  Daniels  v.  Taylor  (U.  S.), 
7-352. 

5.  Nature  of  Estate  Created. 

A  widow  to  whom  land  has  been  assigned 
as  dower  is  a  life  tenant  thereof,  and  she 
must  protect  the  land  from  injury  to  the 
freehold  and  not  commit  waste,  and  she  may 
not  sell  the  standing  timber  on  the  land 
when  not  essential  to  the  legitimate  use  of 
the  property  for  the  purposes  of  husbandry. 
Nashville  Lumber  Co.  v.  Barefield  (Ark.), 
20-968. 

DRAFTS. 

See  Bills  and  Notes. 

Authority  of  agent  to  receive  draft  in  pay- 
ment, see  Agency,  3  a  (2). 


DRAINS. 

Artificial  ditch  as  watercourse,  see  Waters 
AND  Watercourses,  3  a. 

Liability  for  draining  mine  water  into 
stream,  see  Waters  and  Water- 
courses, 3  b   {i). 

Liability  of  municipality  for  injuries  in  con- 
struction, maintenance,  and  repair  of 
sewers,  see  Municipal  Copokations, 
9  b  (2). 

Rights  acquired  by  drainage  district  In  con- 
demnation proceedings,  see  Eminent 
Domain,  8. 

Corporate  status  under  Illinois  stat- 
ute. —  The  organization  of  a  drainage  dis- 
trict under  the  Illinois  statute  authorizing 
the  organization  of  such  a  district  upon  the 
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petition  of  »  majority  of  the  landowners 
within  the  proposed  district  is  for  the  ex- 
clusive benefit  of  the  lands  located  therein. 
Such  district  is  therefore  not  an  involuntary 
guost-public  corporation.  Bradbury  v.  Van- 
dalia  Levee,  etc.,  Co.   (111.),  15-904. 

Validity  of  statute  anthorlzing  spe- 
cial assessment.  —  The  Montana  drainage 
district  law  (Laws  1905,  c.  106)  is  not  sub- 
ject to  the  objection  that  it  does  not  give  to 
persons  specially  assessed  an  opportunity  to 
be  heard  before  the  assessment  is  finally 
made.  Billings  Sugar  Co.  v.  Pish  (Mont.), 
20-264. 

Liability  for  tort,  in  general.  —  A 
drainage  district  which,  by  building  a  levee, 
obstructs  the  natural  flow  of  water  in  times 
of  floods  and  freshets,  thereby  damaging  the 
lands  of  an  upper  proprietor,  is  liable  for  the 
damage  sustained  by  such  proprietor.  Brad- 
bury t'.  Vandalia  Levee,  etc..  District  (111.), 
15-904. 

The  formation  of  a  drainage  district  for 
the  purpose  of  improving  the  lands  within 
the  district  for  agricultural  purposes  is  not 
an  exercise  of  the  police  poTver  of  the  state 
through  a  governmental  agency.  Consequently 
such  drainage  district  is  liable  for  damages 
resulting  to  the  lands  of  an  upper  proprietor 
from  the  construction  of  a  levee.  Bradbury 
V.  Vandalia  Levee,  etc..  District  (111.),  15- 
904. 

Form  of  action  for  damages.  —  Under 
the  provision  of  the  Illinois  statute  that 
lands  embraced  in  a  drainage  district  shall 
be  liable  for  all  damages  which  may  be  sus- 
tained by  any  lands  lying  above  such  district 
by  the  construction  therein  of  any  levee, 
ditch,  or  drain,  such  damages  may  be  recov- 
ered in  an  action  on  the  case  against  the  dis- 
trict, the  damages  so  recovered  being  collect- 
ible by  assessment  against  the  lands  within 
the  district.  Bradbury  v.  Vandalia  Levee, 
etc.,  District   (111.),  15-904. 

Pleading  in  action  for  damages.  —  In 
an  action  against  a  drainage  district,  to  re- 
cover damages  caused  by  the  construction  of 
a  levee,  a  declaration  alleging  that  such  con- 
struction caused  a  strip  of  land  above  the 
levee  to  become  inundated,  but  not  alleging 
that  lands  other  than  the  plaintiff's  were 
damaged  or  stating  any  cause  of  action  as  to 
such  other  lands,  is  not  subject  to  special 
demurrer  on  the  ground  that  it  charges  that 
lands  other  than  the  plaintiff's  have  been 
damaged.  Bradbury  v.  Vandalia  Levee,  etc.. 
District   (111.),  15-904. 

DRAMATIC   COMPOSITIONS. 

Protection  of,  see  Coptbight. 

DRAWING. 

Drawing  jurors,  see  Jubt,  4. 

DRESS. 

Power  of  school  board  to  regulate  dress  of 
public  school  teachers,  see  Schools  5  c. 


DRINKING   WATER. 

Duty  of  carrier  to  supply  drinking  water  for 
passengers,  see  Carribbs,  6  e  (5). 


DRINKS. 

See  Intoxicating  Liquobs. 

DRIVERS  OF  VEHICLES. 

Negligence  of  driver   imputed  to   passenger, 
see  Negligence,  7  e   (2). 

DROVER'S   PASS. 

Person  riding  on  drover's  pass  as  passenger, 
see  Cabeiebs,  6  d  (10). 

DRUGS   AND   DRUGGISTS. 

1.  Statutobt  Regulation,  687. 

2.  Liability  op  Deugqist,  688. 

3.  Eight  to  Retain  Pbescbiption,  688. 

Compelling  issuance  of  pharmacist's  license, 
see  Mandamus,  2  f. 

1.  Statutory  Regulation. 

Validity  of  Minnesota  statute.  —  The 

Minnesota  statute  regulating  the  business  of 
pharmacy  within  the  state,  creating  a  state 
board  of  pharmacy,  prescribing  its  duties, 
providing  for  the  licensing  of  pharmacists, 
and  imposing  fees  for  the  issuance  and  re- 
newal of  licenses,  is  a  valid  exercise  of  the 
state's  police  power,  and  is  not  unconstitu- 
tional either  as  depriving  persons  licensed 
under  priqr  statutes  of  vested  rights,  or  as 
being  otherwise  obnoxious  to  the  principles 
of  the  fundamental  law.  State  v.  Hovorka 
(Minn.),   10-398. 

The  license  fee  imposed  by  the  Minnesota 
statute  regulating  the  business  of  pharmacy, 
for  the  issuance  or  renewal  of  a  license,  is 
not  a  tax  upon  the  business  of  pharmacy,  but 
is  a  charge  upon  those  engaged  in  that' occu- 
pation for  the  support  and  maintenance  of 
machinery  provided  for  the  regulation  of  the 
business,  and  the  amount  of  such  license  fee 
is  not  unreasonable.  State  v.  Hovorka 
(Minn.),  10-398. 

English  statute.  —  By  section  17  of  the 
English  Pharmacy  Act  1868,  "  it  shall  be  un- 
lawful to  sell  any  poison  .  .  .  unless  the 
.  .  .  bottle  ...  in  which  such  poison  is 
contained  be  distinctly  labeled  with  the  .  .  . 
name  and  address  of  the  seller  of  the  poi- 
son, .  .  .  and  any  person  selling  poison 
otherwise  than  is  herein  provided  shall,  upon 
a  summary  conviction,  ...  be  liable  to  a 
penalty."  A  duly  qualified  chemist  sold  poi- 
son which  was  contained  in  a  bottle  labeled 
with  his  trade  name  but  not  with  his  per- 
sonal name:  —Held,  that  the  "name"  of  the 
seller  mentioned  in  the  section  includes  his 
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trade  name;  that  there  had  therefore  been  a 
sufficient  compliance  with  the  section;  and 
that  the  chemist  was  not  liable  to  the  penalty 
imposed  by  it  upon  a  person  who  sells  poison 
contained  in  a  bottle  not  labeled  with  the 
name  of  the  seller.  Edwards  v.  Pharma- 
ceutical Soc.    (Eng.),  20-488. 

2.  Liability  of  Druggist. 

Negligent  sale  of  poison.  —  A  drug- 
gist's faili^re  tq,  observe  the  statjjtory  pre- 
caution in  selling  poison  is  per  se  neglect  of 
duty,  and  when  special  damage  flows  fropi  it 
there  exists,  prima  facie,  a  case  of  actionable 
negligence;  and  therefore  in  an  action  against 
a  druggist  based  on  the  negligent  sale  of 
poison,  it  is  erroneous  to  strike  out  from  the 
petition  an  "averment  charging  a  specific 
breach  of  the  statute,  even  though  the  defend- 
ant may  have  been  otherwise  negligent  in  the 
transaction.     Sutton  v.   Wood    (Ky.),  8-894. 

In  an  action  against  a  druggist  to  recover 
damages  for  death  resulting  from  a  mistake 
in  the  sale  of  poison,  where  the  petition 
alleges  a  breach  of  statutory  duty  in  addition 
to  alleging  other  negligence,  instructions  on 
the  question  of  the  defendant's  n,egligenee  are 
erroneous  if  the^  fail  to  submit  to  the  jury 
negligence  consisting  of  a  breach  of  statu- 
tory duty;    Sutton  v.  Wood  (Ky.),  8-894. 

Contributory  negligence.  —  Where  a 
druggist  negligently  sells  poison  by  mistake, 
the  negligence  of  the  purchaser's  agent  or 
servant  in  administering  the  poison  is  not 
contributory  negligence  which  will  defeat  an 
action  against  the  druggist  for  the  pur- 
chaser's death,  but  the  druggist  and  the  ser- 
vant are  concurrently  liable.  Sutton  v.  Wood 
(Ky.),  8-894. 

It  is  not  true  that  a  druggist  and  his 
customer  are  vinder  the  same  degree  of  care 
in  the  furnishing  and  the  taking  of  a  drug, 
as  the  duty  of  the  former  is  to  exercise  the 
highest  degree  of  care  for  the  safety  of  the 
puhlio  dealing  with  him,  while  the  latter  is 
bound  only  to  exercise  ordinary  care  for  his 
own  safety.     Sutton  v.   Wood    (Ky.),  8-894. 

3.  Bight  to  Retain  Pkescriptiojt. 

On  customer's  refusal  to  pay.  —  An 

apothecary  who  refuses  to  deliver  medicines 
called  for  in  a  prescription  because  the  party 
presenting  it  is  unable  or  unwilling  to  comply 
with  his  terms  as  to  payment,  may  not  retain 
the  prescription  against  a  demand  for  its  re- 
turn. White  V.  McComb  City  Drug  Store 
(Miss.),  4-518. 

A  declaration  charging  that  a  druggist  wil- 
fully, knowingly,  and  oppressively  refused  to 
return  a  prescription,  after  having  refused  to 
fill  the  same,  stat«s  an  action  arising  ex 
delicto.  White  v.  McComb  City  Drug  Store 
(Miss.),  4-518. 

DRUMMERS. 

Authority  of  traveling  salesmen,  see  Agenot,. 

3  b,  3  f. 
Employment  of  drummers  by  physicians,  see 

Physicians  and  Sbbgeons,  1  a. 


Judicial  notice  of  drummers'  customs,  see 
Evidence,  1  e. 

Lien  of  innkeeper  on  drummer's  samples,  see 
Inns,  Boarding  Houses,  and  Apart- 
ments, 7. 

Sale  by  drummer  as  doing  busipess  by  fpreign 
corporation,  see  Coepobations,  13  o 
(5). 


DRUNKENNESS  AND  INTOXICA- 
TION. 

1.  Compulsory  Commitment  op  Hapit- 

UAL  Drunkards, 

2.  Phooe  of  Intoxication. 

3.  Effect  of  Intoxication. 

a.  Upon  contractual  liability. 

b.  Upon  criminal  responsibility. 

c.  Upon  responsibility  for   contribu- 

tory negligence. 

d.  Upon  credibility  of  witness. 

See  Intoxicating  Liquors. 

Credibility  of  witness  as  affected  by  intoxica- 
tion, see  Witnesses,  5  b  (2). 

Nonexpert  opinion  evidence  as  to  habits  of 
intemperance,  see  Evidence,  8  c. 

1.   Compulsory  Commitment  of  Habitual 
Drunkards. 

Validilty  of  statute.  —  The  Minnesota 
statiite  providing  for  the  compulsory  com- 
mitment by  the  probate  court,  after  full  no- 
tice and  an  opportunity  to  be  heard,  of 
ebronic  inebriates  to  a  state  hospital  farm 
for  inebriates,  the  statute  also  giving  to  an 
alleged  inebriate  the  right  to  a  trial  by  jury 
in  case  he  appeals  to  the  District  Court,  is 
constitutional.  Leavitt  v.  Morris  (Minn.), 
15-961. 

2.  Proof  of  Intoxication. 

Opinion  of  nonexpert.  —  Intoxication  is 
a  matter  of  common  observation  and  a  sub- 
ject on  which  the  opinion  of  a  nonexpert  wit- 
ness is  admissible,  provided  the  testimony,  is 
based  upon  actual  knowledge  and  observation 
of  the  witness  and  that  the  fact  is  first  .proved 
aa  a  foundation  for  the  admission  of  testi- 
mony. Commonwealth  v.  Eyler  (Pa.),  10- 
786. 

3.  Effect  of  Intoxication. 

a.  Upon  contractual  liability. 

In  the  absence  of  fraud,  the  intoxication  of 
a  party  which  will  invalidate  a  contract  must 
be  such  as  temporarily  to  dethrone  his  reason 
and  judgment,  and  this  rule  applies  in  a  suit 
in  equity  to  rescind  the  contract  as  well  as 
in  an  action  at  law  to  recover  on  the  contract. 
Cook  V.  Bagnall  Timljer  Co.  (Ark.),  8-251. 

In  the  absence  of  fraud,  the  contract  of  a 
person  partially  intosjicated  at  the  time  he, 
enters  into  it  will  not  be  set  aside  because 
of  his  intoxication,,  as. hjg.  condition  results 
from  his  own  act  and  entitles  him  to  no  con- 
sideration whatever  in  either  a  court  of  law. 
or  a  court  of  equity.  COok  v.  Bagnall  Timber 
Co.   (Ark.),  8-251.   "    '  ■ 
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One  who  deals  with  a  sober  man  upon  an 
equal  footing  owes  him  only  the  duty  not  to 
mislead  him  to  his  prejudice  by  a  material 
fulse  representation  concerning  the  subject- 
matter  of  the  transaction,  or  by  a  failure  to 
disclose  a  material  fact  witihin  his  knowledge 
which  the  circumstances  m^^y  make  it  his 
duty  to  disclose;  whereas  one  who  deals  with 
a  person  whom  he  knows  to  he  partially  in- 
toxicated owes  him  the  duty  not  to  take  ad- 
vantage of  his  condition  by  knowingly  impos- 
ing a  harsh  contract  upon  him.  Cook  v.  Bag- 
nail  Timber  Co.  (Ark.),  8-251. 

b.  Upon  criminal  Tesponsibility. 

Reducing  grade  of  offense.  —  Intoxica- 
tion is  not  an  excuse  for  homicide,  hut  when 
it  exists  to  such  degree  as  to  render  the 
slaiyer  incapable  of  deliberation  or  premedita- 
tion, or  even  of  formation  of  a  speeifie  imtent, 
it  maj7  reduce  the  grade  of  the  offense.  Com- 
monwealth p.  Eyler  (Pa.),  10-786. 

c.  Upon  responsibility  for  contributory  negli- 
gence. 

A  person  who  Tjeeomes  voluntarily  intoxi- 
cated is  chargeable  with  contributory  negli- 
gence in  the  same  degree  and  to  the  same  ex- 
tent as  if  he  had  remaiti'ed  sobeT.  Little 
Rock,  R.,  etc.,  Co.  v.  Billings  (U.  S.),  r9-1173. 

d.  Upon  credibili'ty  of  witness. 

The  effects  of  intoxication  upon  the  per- 
ceptive faculties  is  so  well  understood  that 
no  error  is  committed  in  refusing  a  requested 
instruction  that  if  the  jury  believe  from  the 
evidence  that  any  of  the  Avitnesses  were  in- 
toxicated at  the  nine  of  the  occurrences  about 
which  they  testified,  the  jury  may  consider 
this  fact  in  weighing  the  testimony  of  such 
^vitnesses  and  in  determining  their  credibil- 
ity.   Knapp  V.  State  (Ind.),  11-604. 


DUAL   CAFACITT  BOCtRINE. 

See  Master  and  Sekvant,  3  f  (3). 

DIFCES   TEC1TIII. 

Subpoena  duces  tecutn,  see  Witnesses,   1  a 
(2). 

DUE   CARE. 

Duty  of  master  to  protect  servant  from  in- 
jury, see  Masteb  and  Seevant,  3. 

DUELING. 

WbAt  is  dueling  within  pFoMbitiott 

at  statute,  i^  A  duel,  withi'h  the  iaeMii^ 
of  the  Keataieky  statutfes'Sgaibi* 'dtt^lin|f,  is 
a  eomJjat  with  dea'dJy^  weap*oM§,  "fftu^if  ac-. 
cording  to  the  terms  of  a  precedent  agreei- 
MPnt,  and' under  certaili  agreed' br' prescribed 
TMlesj    Ward  ».  Gommoh wealth  (Ky.),  19-71. 

Vols.  1-20  —  Ann.  Cas.  Dioest.  —  44. 


Challenge  to  Duel.  —  It  is  not  a  chal- 
lenge to  fight  a  duel,  within  the  meaning  of 
the  KentucHy  statutes  against  dueling,  .for 
one  .person  to  accost  another  in  opprohrious 
terms  and,  drawing  a.  pistol,  say  to  him: 
"You  started  to  draw  a  gun  this  morning; 
now,  .  .  .  shoot."  Ward  v.  Commonwealth 
(Ky.),  1.9-71. 

DTTE   PROCESS   OF   LAW. 

See  Constitutional  Law. 

Administration  on  estate  of  absent  persons, 

see  ExEcuTOKS  and  Administbatobs,  1 

b. 
Imposing  liability  on  stockholders  for  debts 

of  corporation,  see  Cokpoeations,   8   g 

(1). 
Validity   of   local    option    laws,    see   Intoxi- 
CATiJTO  Ll(5tr©its,  3  a. 

DUES. 

Payment  to  building  and  loan  association,  see 
Building  and  Loan  Assooiations,  1. 


DUMB   PEBSOirS. 

Mode  of  taking  testdmony  of  deaf-mutes,  see 
Witnesses,  4  a. 


DUPLICITY. 

See    Indictments    and    Informations,    4; 
Pleading,  3  d. 


DURATION. 

CoTilfcra'ct  of  agency,  see  Agency,  1  b. 
Judgment  lien,  see  .irtJliGMENTs,  5  b. 
Partnership,  see  Pabtneeship,  1  d. 


DURESS. 

Admissibility  of  confession  obtained  hy  duress 

exercised  on   accomplice,   see   Criminal 

Law,  6  n  (11)    (b). 
Annulment,  of  marriage  for  duress,  see  Mae- 

SIAGE,  3   a. 
Criminal  liability,  see  Thbeats. 
Defense     in     prosecutions     for     murder,     see 

Homicide,  2. 
Ground  for  avoidance  of  .release,  see  Release 

AND  Discharge,  5  a   (3). 
Plea  of  guilty  induced  by  fear,  see  Criminal 

Law,  6  j,  (I). 
Recovery  of  payments  made  under  duress,  see 

Payment,  4  b. 
Threats  against  husband  as  duress  of  wife, 

see  Husband  and  Wipe,  2  d. 

DtrttEii. 

Principal  and  agent  respectively  to.  third  per- 
sons, see  Agency.  3.  " '       ' 
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DWELLING  HOUSE. 

Burning  dwelling  house,  see  Arson. 

Storage  of  explosives  near  dwelling  house  as 
nuisance,  see  Explosions  and  Explo- 
sives, 1  b. 


DYING  DECLARATIONS. 

Sec  Homicide,  6  a  (3)    (b). 
Admissibility  in  prosecution  for  incest,  see 
Incest,  4  b. 


DYNAMITE. 

See  Explosions  and  Explosives. 

EARNING  CAPACITY. 

Decrease  in  earning  capacity  as  element  of 
damage  for  injury  to  infant,  see  Dam- 
ages, 9  c. 

Effect  of  earning  capacity  of  children  on  de- 
cree for  support  after  divorce,  see  Di- 

VOBCE,  7. 

Loss  of  as  element  of  damage,  see  Damages, 
9  c. 

EARNINGS. 

Loss  of  earnings  by  infant  as  element  of  dam- 
age for  personal  injuries,  see  Damages, 
9  c. 

Eight  of  husband  to  wife's  earnings,  see 
Husband  and  Wife,  2  c. 

Right  of  parent  to  child's  earnings,  see  Pa- 
EENT  and  Child,  1  c. 

Taxation  of  gross  earnings,  see  Kailroads, 
3  b. 

What  are  earnings  under  workmen's  compen- 
sation act,  see  Master  and  Servant,  3 
m  (3). 

EARTH. 

Eight  to  remove  earth  from  highway,  see 
Streets  and  Highways,  6. 


EARTHQUAKE  CLAUSE. 

See  Insurance,  5  g  '8). 

EASEMENTS. 

1.  Acquisition. 

a.  By  reservation  in  deed. 

b.  By  prescription. 

2.  Determination  of  Nature. 

3.  Extinguishment. 

4.  Rights  and  Liabilities  or  Parties. 

5.  Actions  Relating  to  Easements. 


See    License    (Real    Property)  ; 
Ways. 


Private 


Action  to  recover  easement,  see  Forcible  En- 
try AND  Detainer. 

Compensation  for  easements  destroyed  in  con- 
demnation proceeding,  see  Eminent  Do- 
main, 7c  (1). 

Power  of  municipality  to  accept  dedication, 
see  Municipal  Cobpobations,  4  e. 

Recovery  of  land  subject  to  easement,  see 
Ejectment. 

1.  Acquisition. 
a.  By  reservation  in  deed. 

Deilgnation  of  location.  —  Where  a 
conveyance  of  real  property  contains  a  reser- 
vation for  an  easement  appurtenant  for  a 
passageway,  but  the  place  is  not  designated, 
the  grantor  may  designate;  but  if  he  omits 
to  do  so,  the  right  to  designate  passes  to  the 
grantee  or  his  assigns.  Callan  v.  Hause 
(Minn.),  1-680. 

Where  the  parties  to  a  reservation  for  an 
easement  have  failed  sufficiently  to  express 
their  meaning,  their  intent  bacomes  a  ques- 
tion of  fact,  to  be  ascertained  by  the  court, 
which  may  inquire  into  the  surrounding  cir- 
cumstances, including  the  fact  that  the  estate 
was  once  held  by  the  parties  as  tenants  in 
common,  was  then  partitioned,  and  that  the 
reservation  was  incorporated  into  a  deed  of 
partition.     Callan  v.  Hause    (Minn.),  1-680. 

b.  By  prescription. 

Void  parol  grant  as  basis.  —  The  use 

of  an  easement  in  land,  although  founded 
upon  a  void  parol  grant,  if  continued  unin- 
terruptedly for  the  prescriptive  period,  is 
presumed  to  be  adverse  so  as  to  give  title  by 
prescription.  Lechman  v.  Mills  (Wash.),  13- 
923. 

The  donee  by  parol  of  a  road  right  of  way 
who  has  uninterruptedly  used  the  same  for 
more  than  twenty  years  with  the  knowledge 
and  acquiescence  of  the  donor  and  his  gran- 
tees, and  has  made  improvements  and  ex- 
pended money  on  his  property,  which  he  would 
not  have  purchased  except  for  the  right  of 
way,  acquires  a  right  to  use  the  road  which 
may  not  be  terminated  by  the  donor  or  his 
grantees.    Gyra  v.  Windier   (Colo.),  13-841. 

Evidence  in  action  to  establish.  —  Evi- 
dence of  the  price  paid  by  a  parol  donee  of  a 
road  right  of  way  for  the  land  reached  by  the 
read,  and  as  to  his  construction  of  a  resi- 
dence at  the  end  of  the  road,  is  admissible  as 
showing  that  the  donee  has  expended  money 
on  the  faith  of  the  grant  and  of  acquiescence 
therein  by  the  donor.  Gyra  v.  Windier 
(Colo.),  13-841. 

2.  Determination  of  Nature. 

Whether  an  easertient  in  a  given  case  is 
appurtenant  or  in  gross  is  to  be  determined 
mainly  by  the  nature  of  the  right  and  the 
intention  of  the  parties  creating  it.  If  it  is 
in  its  nature  an  appropriate  and  useful  ad- 
junct of  the  land  conveyed,  having  in  view  the 
intention  of  the  grantee  as  to  its  use,  and 
tliere  being  nothing  to  show  that  the  parties 
intended  it  to  be  a  mere  personal  right,  it 
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will  be  held  to  be  an  easement  appurtenant 
to  the  land  and  not  an  easement  in  gioss. 
Smith  V.  Garbe   (Neb.),  20-1209. 

3.  Extinguishment. 

By  merger  of  estates.  —  Unity  of  seizin 
of  an  estate  in  fee  will  not  cause  an  easement 
of  ancient  light  to  be  extinguished  where 
there  is  no  unity  of  possession  and  enjoy- 
ment.  Richardson  r.  Graham  (Eng.),  12-301. 

The  lessee  for  a  term  of  years  of  a  tene- 
ment who  has  acquired  under  the  English 
Prescription  Act  of  1832,  section  3,  an  ease- 
ment of  light  over  an  adjoining  tenement, 
does  not  lose  the  right  to  such  easement  by 
the  conveyance  of  the  leased  premises  in  fee 
to  the  freeholder  of  such  adjoining  tenement. 
Richardson  v.  Graham    (Eng.),   12-1301. 

4.  Rights  and  Liabilities  of  Pabties. 

Changes    and    alterations    in   nse.    — 

Under  the  grant  to  a  city  of  a  right  of  way 
for  the  purpose  of  obtaining  a  municipal 
water  supply,  the  laying  of  a  single  pipe  of  a 
certain  size,  with  the  acquiescence  of  both 
parties,  measures  and  limits  the  location  and 
extent  of  the  easement  and  therefore  pre- 
cludes the  city  from  subsequently  laying  an 
additional  pipe  without  the  consent  of  the 
grantor,  unless  it  clearly  appears  from  the 
language  of  the  grant  or  the  conditions  ex- 
isting when  it  was  executed  that  it  was  in- 
tended to  give  the  city  the  right  to  increase 
from  time  to  time  the  number  of  pipes  laid. 
Winslow  1-.  Vallejo   (Cal.),  7-851. 

Dnty  to  repair  and  protect.  —  As  a 
general  principle  of  law  it  is  the  duty  of  an 
individual  or  the  public  entitled  to  an  ease- 
m.ent  or  right  of  way  over  the  lands  of  an- 
other to  keep  up,  maintain,  and  protect  such 
easement  or  right  of  way,  the  presumption  as 
to  such  duty  and  obligation  arising  as  one  of 
law;  and  where  it  is  sought  to  maintain  an 
action  on  the  theory  that  such  duty  rests 
upon  the  owner  of  the  fee,  it  is  necessary  for 
the  plaintiff  to  plead  and  prove  the  facts 
from  which  the  duty  or  obligation  arises. 
Bellevue  t).  Daly  (Idaho),  14-1136. 

Tlie  fact  that  a  municipality  uses  water 
which  it  conveys  to  the  place  of  use  through 
a  ditch  that  runs  across  the  field  of  another 
does  not  of  itself  entitle  the  municipality  to 
maintain  an  action  against  the  owner  of  the 
land  for  a  perpetual  injunction  restraining 
him  from  allowing  his  cattle  to  feed  and 
graze  in  the  field  along  the  banks  of  the  ditch 
and  to  cross  over  the  same  or  wade  through 
thf  waters  thereof.  Bellevue  v.  Daly  (Idaho), 
14-1136. 

In  such  a  case  the  primary  duty  of  fencing 
or  protecting  the  ditch  and  the  waters  therein 
from  contamination  and  impurities  rests  upon 
the  owner  of  the  easement,  and  not  upon  the 
owner  of  the  fee.  Bellevue  v.  Daly  (Idaho), 
14-1136. 

5.  Actions  Relating  to  Easements. 

Snffloienoy  of  e-Hdenoe  to  establish.-— 

In  an  action  involving  the  title  to  a  right  of 


way  claimed  by  the  plaintiff,  evidence  and 
record  examined  and  held  to  support  the  de- 
cree for  the  plaintiff,  except  as  to  that  part 
of  the  decree  specifying  the  width  of  the  right 
of  way.     Gyra  v.  \\indler   (Colo.),  13-841. 

Decree  fixing  extent.  —  The  court  can- 
not specify  in  its  decree  the  width  of  a  road 
right  of  way  awarded  to  a  party,  in  the  ab- 
sence of  any  allegation  or  proof  as  to  the 
width.     Gyra  i\  Windier   (Colo.),  13-841. 

A  decree  quieting  title  to  an  easement  in 
lands  covered  by  water  from  a  canal,  dam, 
and  reservoir  at  the  time  of  the  decree  is  not 
too  broad  as  defining  the  area  of  the  user  in 
the  absence  of  any  evidence  of  its  extent, 
where  there  is  no  suggestion  in  the  record 
that  the  area  involved  is  not  the  same  that 
it  has  been  during  all  the  years  of  occupancy. 
Leehman  v.  Mills   (Wash.),  13-923. 

Injnnction  to  prevent  increased  user. 
—  Where  the  grantee  of  an  easement  to  lay 
water  pipes  has  exercised  his  right  to  the  full 
extent  of  the  grant,  an  injunction  lies  to 
restrain  him  from  laying  an  additional  pipe 
without  the  consent  of  the  grantor.  Winslow 
V.  Vallejo  (Cal.),  7-851. 


EAVES. 

Encroachment     by    overhanging    eaves,    see 
Trespass. 


ECCLESIASTICAI.   COURTS. 

Review  of  decisions  by  civil  courts,  see  Re- 
ligious Societies. 


EDITOBIAL  COMMENT. 

Contracts  for  purchase  of,   see   Contracts, 
4  h. 


EDITOR. 

Liability  for  libel,  see  Libel  and  Slander. 


EDUCATION. 

See  Schools. 

Lack  of  education  as  element  of  damages,  see 

Damages,  U  a. 
Right  of  parent  to  control  education  of  child, 

see  Parent  and  Child,  1  a. 
Statutory  regulation  of  education  of  infants, 

see  Infants,  4  a. 


EFFECTS. 

Liability  of  carrier  for  effects  of  passenger, 

see  Carriers,  6. 
Liability  of  innkeeper  for  effects  of  guest,  see 

TxNs,   Boarding   Houses,   and  Apart- 

•MUNTS,    5. 
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EGRESS. 

Duty  of  master  to  make  premises  safe,  see 
Masteb  and  Servant,  3  h. 


EIGHT-HOUR  LAWS. 

See  Labob  Laws. 

EJECTION. 

Ejection  of  passengers,  see  Careiers,  6  g. 

Liability  of  railroad  for  injuries  in  ejecting 
trespassers,  see  Railroads,  8  i. 

Right  of  innkeeper  to  remove  disorderly  guest, 
see  Inns,  Boarding  Houses,  and  Apart- 
ments, 4. 

EJECTMENT. 

1.  For  What  Things  Action  Will  Lie, 

692. 

2.  Who  Mat  Maintain,  692. 

3.  Parties  Defendant,  693. 

4.  Defenses,  693. 

5.  Pleading,  693. 

6.  Proof  of  Title,  693. 

7.  Direction  or  Verdict,  694. 

8.  Judgment,   694. 

a.  In  general,  694. 

b.  Damages  and  mesne  profits,  694. 

c.  Credits,  695. 

Avoidance  of  deed  for  mental  incapacity,  see 

Deeds,  5. 
Refusal    to    require    filing    of    statement    of 

grounds   of   defense   as  harmless   error, 

see  Appeal  and  Error,  15  b  (2). 
Remedy  by  abutting  owner  against  railroad 

laying  tracks  in  street,  see  Streets  and 

Highways,  5  e. 
Remedy  for  removal  of  fences,  see  Fences,  2. 
Right  of  one  tenant  by  entirety  against  the 

other,  see  Husband  and  Wife,  9  b. 

1.  Fob  What  Things  Action  Will  Lie. 

Land  subject  to  easement.  —  The  owner 
of  the  fee  of  land  subject  to  an  easement  of 
a  public  highway  may  maintain  ejectment 
against  an  intruder  who  wrongfully  appro- 
priates the  same  to  a  purpose  wholly  foreign 
to  the  easement,  but  his  recovery  of  posses- 
sion will  be  subject  to  the  easement  in  ques- 
tion. Bork  T.  United  N.  J.  R.,  etc.,  Co.  (N. 
J.),  1-861. 

The  rule  that  the  owner  of  the  fee  in  land 
subject  to  the  easement  of  a  public  highway, 
street,  or  common,  may  maintain  ejectment 
against  a  person  who  has  wrongfully  seized 
and  appropriated  such  land  exclusively  to  his 
own  iise,  applie?  ,in,  a  ,ease  where  the  state 
erects  a  penitentiary  upon  and  across  a  pub- 
lic, street,  in  a.  city,  .without  acquiring  or  at- 
temptjng  to  acquire  the  title  of  the  owner  of 
the  fee  therein.  Weyler  r.  Gibson  (M(l.),17- 
731. 


Mining  interests.  —  An  action  of  eject- 
ment may  be  maintained  to  recover  a  mineral 
interest  in  lands.  Morange  v.  Doe  (Ala.), 
5-331. 

Telephone  wires  nnlaivfully  strung.— 
Fijectment  lies  to  compel  the  removal  of  a 
telephone  wire  unlawfully  strung  by  the  de- 
fendant over  the  plaintiff's  land  a  few  feet 
above  the  soil,  though  the  wire  is  not  sup- 
ported by  any  structure  standing  upon  the 
plaintiff's  land.  Butler  v.  Frontier  TeL  Co. 
(N.  Y.),  9-858. 

2.  Who  May  Maintain. 

Remaindermen.  —  Remaindermen  can- 
not maintain  an  action  for  ejectment  until 
after  the  death  of  the  life  tenant,  as  their 
right  to  possession  does  not  accrue  until  the 
termination  of  the  life  estate.  Stump  v. 
Warfield   (Md.K  10-249. 

Personal  representatives.  —  An  admin- 
istrator may  maintain  ejectment  to  recover 
possession  of  real  estate  of  his  intestate  with- 
out regard  to  whether  it  is  intended  for  dis- 
tribution or  for  the  payment  of  debts.  Mo- 
range V.  Doe  (Ala.),  5-331. 

In  the  absence  of  statutory  authority,  an 
administrator  as  such  cannot  maintain  eject- 
ment to  recover  the  possession  of  land  which 
belonged  to  the  deceased  at  the  time  of  his 
death.     Grant  v.  Hathaway  (Mo.),  15-567. 

The  Missouri  statute  providing  in  effect 
that  executors  or  administrators  shall  not 
rent  or  control  the  real  estate  of  the  deceased 
except  under  the  order  of  the  Probate  Court 
having  jurisdiction  thereof  when  the  court 
shall  be  satisfied  that  it  is  necessary  to  rent 
such  real  estate  for  a  limited  period  for  the 
purpose  of  paying  debts,  and  that  upon  such 
order  an  executor  or  administrator  may  main- 
tain an  action  for  the  recovery  of  such  real 
estate,  does  not  authorize  an  administrator 
to  maintain  ejectment  without  such  an  order 
or  for  a  purpose  other  than  the  renting  of 
such  real  estate.  Grant  v.  Hathaway  (Mo.), 
15-567. 

Tenants  in  common.  —  In  an  action  of 
ejectment  brought  by  one  tenant  in  common 
against  a  person  who  is  not  a  cotenant,  or 
one  holding  under  a  cotenant,  the  plaintiff 
may  recover  the  entire  premises  and  not 
merely  his  undivided  share  thereof.  Godfrey 
r.  Rowland   (Hawaii),  7-993. 

In  an  action  of  ejectment  brought  by  one 
tenant  in  common  against  a  third  person,  the 
plaintiff's  recovery  should  be  confined,  both 
iri  right  and  possession,  to  his  undivided 
interest  in  the  property  in  controversy.  Wil- 
liams r.  Coal  Creek  Mining,  etc.,  Co.  (Tenn.), 
5-822. 

Equitable  owners.  —  Under  the  North 
Carolina  statute  a  party  may  recover  in  eject- 
ment upon  an  equitable  title.  Walker  v. 
Miller    (N.  Car.),  4-601. 

Where  a  husband  is  only  a  formal  party 
plaintiff  to  an  action  of  ejectment  brought 
by  his  wife,  he  cannot  recover  on  his  equi- 
table title  if  there  is  no  allegation  in  the 
complaint  to  whic^  pinaof  of  his  $qa1t€ifale 
interest  can  apply.  Perry  v,  Hadcney  (N. 
Car.),  9-244. 


EJECTMENT. 


093 


Grantor  claiming  breach  of  condi- 
tion subsequent.  —  A  grantor  who  conveys 
ber  entire  interest  in  certain  real  estate  vipon 
dondition  that  the  grantee  and  his  wife  shall 
subsequently  perform  certain  services  for  the 
grantor  cannot,  upon  a  breach  of  the  con- 
dition, maintain  an  action  of  ejectment  under 
the  Wisconsin  statute  to  recover  possession 
of  the  premises  before  a  re-entry  thereof  or 
before  giving  notice  to  the  grantee  to  the 
effect  that  she  insists  upon  a  forfeiture  and 
demands  possession.  Mash  r.  Bloom  (Wis.), 
14-1012. 

3.  Parties  Defendant. 

Tenant  in  possession,  —  An  action  of 
ejectment  cannot  be  maintained  against  a 
landlord  without  joining  as  a  eodefendant  a 
tenant  who  is  in  possession  of  the  premises 
for  which  the  action  is  brought.  The  fact 
that  the  landlord  is  in  possession  of  part  of 
thfe  premises  does  not  authorize  a  judgment 
for  him  where  there  is  no  description  of  the 
portions  occupied  respectively  by  the  landlord 
and  tenant.  Hunter  v.  Wethington  (Mo.), 
12-529. 

State  official  seizing  land  for  state 
purposes.  —  The  rule  that  no  suit  can  be 
brought  against  the  state  without  its  consent, 
docs  not  prevent  an  owner  of  real  property 
from  prosecuting  an  action  of  ejectment 
against  a  state  official  who  unjustly  and 
wrongfully  seizes  and  withholds  such  prop- 
erty for  state  uses.  Weyler  v.  Gibson  (Md.), 
17-731. 

Where  the  state  wrongfully  takes  posses- 
sion of  land  and  erects  a  penitentiary  there- 
on, the  warden  of  the  penitentiary,  being  in 
the  actual  personal  occupation  of  the  prem- 
ises, and  residing  thereon,  is  a  proper  party 
defendant  in  the  action.  Weyler  v.  Gibson 
(Md.),  17-731. 

4.  Defenses. 

Bent  due  from  plaintifB  to  state.  —  In 

an  action  of  ejectment  between  private  indi- 
viduals to  recover  land  under  water,  it  is  no 
defense  that  certain  rents  due  to  the  state 
from  the  plaintiff  are  in  arrears.  Philadel- 
phia Brewing  Co.  v.  McOwen  (N.  J.),  16-648. 

Defense  good  at  law,  —  A  defense  which 
is  good  at  law  cannot  be  pleaded  as  an  equi- 
table defense,  and  consequently,  in  an  action 
of  ejectment,  a  plea  setting  up  by  way  of 
equitable  defense  that  the  defendant  is  in 
possession  of  the  premises  under  a  written 
lease  for  ten  years,  and  has  paid  rent  for  the 
same,  which  rent  has  been  accepted  by  the 
plaintiff,  is  bad,  sinee  the  facts  alleged  con- 
stitute a  legal  defense  to  the  action,  even 
though  the  lease  mentioned  in  the  plea  is  in- 
sufficient to  convey  any  legal  estate  to  the 
defendant  because  not  acknowledged  or  re- 
corded.    Falck  V.  Barlow    (Md.),   17-538. 

Adverse  possession.  —  A  defendant  in 
ejectment  claiming  under  adverse  possession 
does  not  have  to  admit  possession  in  order 
to  have  the  benefit  of  his  claim.  Ejectment 
must  be  brought  against  the  party  in  pos- 
session, but  the  possession  required   for  the 


purpose  of  maintaining  the  action  is  entirely 
different  from  the  possession  required  to 
ripen  a  title  by  adverse  possession.  Hunter 
V.  Worthington    (Mo.),  12-529. 

In  an  action  of  ejectment,  a  plea  on  equi- 
table grounds  which  sets  up  a  holding  by  ad- 
versary possession  is  bad,  as  that  defense  ia 
not  an  equitable  one,,  but  one  at  law.  Stump 
v.  Warfield   (Md.),  10-249. 

5.  Pleadincj. 

Complaint.  —  A  complaint  in  an  acti(jn 
of  ejectment-  which  fails  to  show  the  plain- 
tiff's interest  in  the  premises  or  that  the 
plaintiff  is  entitled  to  tlie  possession  thereof, 
as  required  by  statute,  is  defective.  Mash  v. 
Bloom   (Wis.),  14-1012. 

A  petition  in  an  action  to  recover  land 
fails  to  set  out  a  cause  of  action  where  the 
title  of  the  plaintiffs  to  the  premises  as 
therein  alleged  is  insufficient  in  law  to  sup- 
port a  recovery.  Chidsey  v.  Brookes  (Ga.). 
14-975. 

Plea.  —  In  an  action  of  ejectment  brought 
by  remaindermen  against  persons  claiming 
under  the  purchase  at  a  sale  had  under  a 
second  mortgage,  where  it  appears  that  the 
second  mortgage  was  valid  only  as  to  the 
mortgagor's  life  estate,  a  plea  on  equitable 
grounds  is  bad  which  asks  the  court  to  sub- 
rogate the  defendants  to  the  rights  of  the 
mortgagee  under  a  prior  mortgage  covering 
the  fee  which  has  been  assigned  to  the  second 
mortgagee,  but  under  which  no  sale  has  been 
had,  and  at  the  same  time  asks  the  court  to 
declare  the  plaintiffs  barred  by  reason  of  the 
possession  of  the  defendants  and  those  un- 
der whom  they  claimed,  as  the  defendants' 
right  to  subrogation,  if  it  exists  at  all,  ex- 
ists only  to  the  extent  of  the  prior  mortgage, 
and  the  plea  in  order  to  be  valid  shotild  al- 
lege that  the  defendants  have  demanded  of 
the  plaintiffs  and  been  refused  the  amount 
of  that  mortgage,  or  must  show  the  defend- 
ants' willingness  to  have  surrendered  the 
property  upon  payment  of  the  prior  mort- 
gage.    Stump  V.  Warfield   (Md.),  10-249. 

6.  Peoop  or  Title. 

General  rule  requiring  proof  by 
plaintiff.  —  In  an  action  of  ejectment,  the 
plaintiff  is  bound  to  recover  on  the  strentrth 
of  his  own  title,  and  not  on  the  weakness"  of 
that  of  his  adversary.  Krause  v.  Nolte  ( 111  ) 
3-1061.  ^       '' 

In  an  action  of  ejectment,  the  plaintiff 
must  recover,  if  at  all,  upon  the  strength  of 
h].s  title,  and  not  upon  the  weakness  of  the 
defendant's  title,  and  until  the  plaintiff  has 
made  out  a  prima  facie  case  by  showing  title 
sufficient  to  establish  a  right  to  recover,  the 
defendant  is  not  required  to  offer  evidence  of 
bis  title.  Mobile  Dry  Docks  Co.  v.  Mobile 
(Ala.),  9-1230. 

A  plaintiff  in  ejectment  must  recover  upon 
the  strength  of  his  own  title  and  not  iipon 
the  weakness  of  his  adversary's.  He  cannot 
recover  as  against  one  without  title,  unless 
he  proves  title  or  prior  possession.  Florida 
Finance  Co.  r.  Sheffield   (Fla.),  16-1142 
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Tracing  title  to  nltimate  source.  —  A 

plaintiff  in  ejectment  cannot  recover  merely 
on  the  strength  of  a  deed  to  himself,  without 
showing  that  his  grantor  had  a  prima  facie 
right  to  recover,  arid  a  mere  deed  unaccom- 
panied by  evidence  of  the  grantor's  seizin  is 
not  prima  facie  evidence  of  the  grantor's  title. 
He  must  trace  his  title  back  to  the  ultimate 
scurce  of  title  or  to  a  grantor  in  possession 
at  or  near  the  time  of  his  grant.  Florida 
Finance  Co.  v.  Sheffield  (Fla.),  16-1142. 

A  plaintiff  in  ejectment,  who  does  not  show 
that  he  was  ever  in  possession  of  the  land  in 
controversy,  and  does  not  connect  himself 
with  any  prior  grantor  who  was  in  posses- 
sion, must  deraign  title  from  the  government 
to  himself.     Krause  v.  Nolte  (111.),  3-1061. 

Where  parties  claim  from  common 
grantor.  —  In  an  action  of  ejectment  where 
both  parties  on  the  trial  claim  title  from  a 
common  grantor,  it  is  not  in  general  requisite 
that  either  should  trace  his  title  back  of  such 
common  source.  Philadelphia  Brewing  Co. 
V.  McOwen  (N.  J.),  16-648. 

In  an  action  of  ejectment  to  recover  land 
under  water  claimed  by  both  parties  under 
grants  from  the  riparian  commissioners,  evi- 
dence examined  and  held  insufficient  to  sup- 
port defendant's  contention  that  the  state 
never  had  title  to  the  premises  in  question, 
or,  if  it  ever  had  title,  that  rights  adverse 
thereto  had  been  acquired  by  private  persons 
by  the  operation  of  a  shore  fishery  on  the  land 
in  question.  Philadelphia  Brewing  Co.  v. 
MeOvven   (N.  J.),  16-648. 

Proof  of  lost  will,  —  The  rule  that  clear 
and  satisfactory  proof  is  required  to  estab- 
lish a  lost  will  has  reference  as  well  to  the 
existence  of  the  instrument  as  to  its  suffi- 
ciency or  insufficiency  as  a  will,  and  there- 
fore applies  not  only  where  it  is  sought  to 
establish  such  ii  will  as  a  muniment  of  title, 
but  also  where  the  instrument  is  relied  upoii 
by  the  defendant  in  an  action  of  ejectment 
as  color  of  title  under  the  Betterment  Act. 
Nunn  V.  Lynch   (Ark.),  16-852. 

Title  acquired  after  suit  brought.  — 
When  an  action  is  brought  for  the  recovery 
of  land  either  under  the  common-law  form  or 
under  the  code,  the  plaintiff  must  recover,  if 
at  all,  upon  the  state  of  his  title  as  it  sub- 
sisted at  the  commencement  of  the  suit.  Evi- 
dence of  any  after-acquired  title  is  wholly  in- 
admissible.    Deas  V.  Sammons  (Ga.),  7-1124. 

Adverse  possession  by  defendant.  — 
The  testimony  of  two  witnesses,  undisputed 
by  direct  testimony,  that  the  defendant  in 
ejectment  has  been  in  adverse  possession  for 
the  statutory  period  does  not  require  the  trial 
court  to  find  for  the  defendant,  the  credibility 
of  such  testimony  being  a  question  of  fact. 
Hunter  v.  Worthington  (Mo.),  12-529. 

7.  Direction  of  Verdict. 

When  proper.  —  Where  it  appears  in  an 
action  of  ejectment  that  the  defendant  is 
simply  a  trespasser,  it  is  not  error  to  give  an 
affirmative  charge  in  favor  of  a  plaintiff  who 
has  shown  title  to  the  property  in  dispute. 
Cross  V.  Robinson  Point  Lumber  Co.  (Fla.), 
15-588. 


Evidence  reviewed  in  an  action  to  recover 
the  possession  of  real  property  and  held  suffi- 
cient to  justify  the  trial  court  in  refusing 
to  grant  a  motion  for  nonsuit  made  on  the 
ground  of  a  total  failure  to  prove  the  locus 
in  quo.  McCreary  t'.  Coggeshall  (S.  Car.), 
7-693. 

8.  Judgment. 

a.  In  general. 

Relation  bach  to  commencement  of 
suit.  —  As  no  demise  is  laid  in  the  Alabama 
statutory  action  of  ejectment,  the  only  time 
to  which  a  judgment  for  the  plaintiff  in  such 
action  can  relate  is  the  date  of  the  com- 
mencement of  the  action,  and  in  a  subsequent 
action  for  trespass  against  the  ejectment  de- 
fendant in  which  no  evidence  of  the  plaintiff's 
possession  or  right  to  possession  is  offered 
except  the  record  of  the  judgment  in  eject- 
ment, no  recovery  can  be  had  for  damages 
occurring  prior  to  the  commencement  of  the 
ejectment  proceeding,  and  evidence  of  such 
damages  is  inadmissible.  Henry  r.  Davis 
(Ala.),  13-1090. 

Conditional  verdict.  —  Defendants  in 
ejectment,  who  rely  on  an  invalid  deed  from 
a  wife  to  her  husband,  are  not  entitled  to 
have  a  conditional  verdict  rendered  to  cover 
their  improvements.  Alexander  v.  Shalala 
(Pa.),  20-1330. 

b.  Damages  and  mesne   profits. 

When  granted.  —  One  desiring  to  recover 
mesne  profits  in  ejectment  should  give  notice 
in  his  declaration  or  prior  to  the  trial.  Alex- 
ander V.  Shalala   (Pa.),  20-1330. 

Measure  in  action  for  mineral  rights. 

—  Where  a  grantor,  who  has  reserved  min- 
eral rights  in  land  conveyed  brings  ejectment 
to  recover  possession  of  such  rights  and  to 
recover  mesne  profits,  the  royalty  payable 
to  the  grantee  under  a  lease  of  such  rights, 
made  by  him,  is  the  proper  measure  of  the 
damages  recoverable.  Morange  v.  Doe  (Ala.), 
5-331. 

Interest  on  rental  value  of  property. 

—  In  an  action  of  ejectment  the  plaintiff  is 
entitled  to  recover  interest  upon  the  rental 
value  of  the  property  during  the  period  of  its 
unlawful  detention,  as  part  of  his  damages 
for  such  detention.  Nunn  v.  Lynch  (Ark.), 
16-852. 

Damages  for  cutting  trees.  —  Damages 
to  land  by  cutting  trees  thereon  by  one  in 
possession  are  not  recoverable  against  him 
in  an  action  of  ejectment.  Henry  v.  Davis 
(Ala.),   13-1090. 

Rent  as  offset  against  taxes  and  im- 
provements. —  Upon  the  adjudication  of 
counterclaims  in  an  action  of  ejectment, 
where  one  in  possession  of  land  under  a  tax 
deed  has  been  defeated  by  the  holder  of  the 
legal  title  and  claims  compensation  for  per- 
manent improvements  and  taxes  paid,  rea- 
sonable rent  of  the  premises  without  the  im- 
provements should  be  offset,  but  not  rent  as 
increased  by  the  improvements.  Oibson  v. 
Fields   (Kan.),  17-405. 

In  such  a  case  the  rent  is  to  be  determined 
from  the  cash  price  usually  paid  for  the  use 
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of  like  premises  during  the  same  time  and  in 
the  same  locality.  Gibson  v.  Fields  (Kan.), 
17-405. 

0.  Credits. 

Tor  improvements.  —  Under  the  better- 
ment statute  of  Arkansas  the  defendant  in 
an  action  of  ejectment  cannot  be  allowed 
anything  for  improvements  which  lie  has 
made  upon  the  land,  unless  they  were  made 
under  color  of  title.  Nunn  i\  Lynch  (Ark.), 
16-852. 

For  taxes.  —  In  an  action  of  ejectment 
the  amount  of  taxes  paid  by  the  defendant  is 
properly  credited  on  the  rents  chargeable 
against  him,  since  taxes,  like  necessary  re- 
pairs, go  to  the  reduction  of  the  net  rental 
value  of  the  land.  Nunn  v.  Lynch  (Ark.), 
16-852. 

ELECTION. 

Compelling     election    between     actions,     see 

Tbiai,,  1. 
Election  between  counts,  see  Cbiminal  Law, 

6  f;   Indictments  and  Infobmations, 

5,  7. 
Election  of  offenses,  see  Embezzlement,   1; 

Incest,  6;  Intoxicating  Liquoes,  6  e. 
Indictments   in  different  districts,  see  Ceim- 

inal  Law,  6  b. 
Infants'  right  to  repudiate  contracts,  see  In- 
fants, 2  b. 
Requiring  election  of  defenses,  see  Pleading, 

4  a  (6T. 
>  Requiring  plaintiff  to  elect  between  causes  of 

action,  see  Pleading,  3  b. 
Right  to  take  against  provisions  of  will,  see 

Wills,  10  i. 


ELECTION   OF   COUNTS. 

In  prosecution  for  rape,  see  Rape,  2  a. 

ELECTION   OF   REMEDIES. 

Action  against  principal  for  wrong  done  by 

agent,  see  Agency,  3  c. 
By  seller  of  goods,  see  Sales,  8  b. 
Right  to   sue  on  original   debt  after  taking 

note  for  amount  due,  see  Payment,   I. 

Application  of  doctrine,  in  general.^ 

Doctrine  of  election  of  remedies  stated.  Zim- 
merman -v.  Robinson  &  Co.   (la. (,  5-960. 

When  the  doctrine  of  the  election  of  reme- 
dies applies.    Rowell  v.  Smith  (Wis.),  3-773. 

Where  remedies  are  consistent.  —  The 
doctrine  of  election  of  remedies  does  not  pre- 
clude a  person  who  has  pursued  one  of  two 
coexistent  and  consistent  remedies  to  judg- 
ment, which  he  has  been  unable  to  collect, 
from  subsequenty  resorting  to  the  other 
remedy.  Standard  Sewing  Mach.  Co.  v.  Ow- 
ings   (N.  Car.),  6-211. 

A  seller  of  goods  is  not  precluded  from 
maintaining  an  action  to  recover  damages  for 
the  buyer's  fraud  and  deceit  in  procuring  the 
sale,  by  the  fact  that  he  has  previously  pur- 
sued to  judgment  an  action  on  notes  given  by 


the  buyer  for  the  purchase  price  of  the  goods, 
where  such  judgment  remains  uncollected  and 
is  apparently  uncollectible,  as  the  two  ac- 
tions are  consistent  in  theory  and  both  are  in 
affirmance  of  the  sale.  Standard  Sewing 
Mach.  Co.  V.  Owings   (N.  Car.),  6-211. 

Where  remedies  are  inconsistent.  — 
Where  more  than  one  remedy  to  deal  with 
a  single  subject  of  action  exists,  and  they 
are  inconsistent,  all  may  be  used  concur- 
rently, but  satisfaction  in  one  is  satisfaction 
in  all.     Rowell  c.  Smith   (Wis.),  3-773. 

Whether  coexistent  remedies  are  inconsist- 
ent is  to  be  determined  by  a  consideration  of 
the  relation  of  the  parties  with  reference  to 
the  right  sought  to  be  enforced  as  asserted 
in  the  pleadings.  American  Process  Co.  v. 
Florida  White  Pressed  Brick  Co.  (Fla.),  16- 
1054. 

Improper  remedy  adopted  by  mis- 
take. —  Where  only  one  remedy  exists  to 
deal  with  a  single  subject-matter,  but  through 
a  mistake  one  not  appropriate  is  invoked, 
the  proper  remedy  is  not  thereby  waived. 
Rowell  V.  Smith  (Wis.),  3-773. 

Where  a  person  has  but  one  remedy,  the 
fact  that  he  unsuccessfully  invokes  another 
remedy  will  not  preclude  him  from  subse- 
quently resorting  to  the  remedy  to  which  he 
is  entitled,  as  the  doctrine  of  election  of  rem- 
edies does  not  apply  to  such  case.  Zimmer- 
man V.  Robinson  &  Co.   (la.),  5-960. 


ELECTIONS. 

1.  consttrutionality      op       election 

Laws,  696. 

a.  In  general,  696. 

b.  Laws  restricting  right  of  suffrage, 

696. 

c.  Primary  election  laws,   696. 

d.  Laws   regulating  manner   of  vot- 

ing, 697. 

(1)  Laws    prescribing    form    of 

ballot,  697. 

(2)  Laws  providing  for  use  of 

voting  machines,  697. 

2.  constetjction  of  election  laws  and 

Constitutional  Pbovisions,  698. 

3.  Special  Elections  and   Sxtbsiission 

OF  Questions  to  Voters,  698. 

a.  Notice  of  election,  698. 

b.  Special  election   to  fill  vacancies, 

698. 

c.  Special  election  to  vote  tax,  698. 

d.  Local-option  election,  699. 

4.  Nomination  op  Candidates,  699. 

a.  Primaries,  699. 

b.  Nomination  by  petition,  699. 

c.  Contested  nominations,  699. 

d.  Effect  of  fraudulent  nomination, 

700. 

5.  qualrpioations  of  votebs,  700. 

6.  Election  Officers,  700. 

7.  Conduct  of  Elections,  700. 

a.  Place  of  holding,  700. 

b.  Challenge  of  electors,  700. 

c.  Ballots,  700. 
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d,.  Use  of  voting  machines,,  700. 

e.  Counting  and  canvassing  the  vote, 

700. 

(1)  What    ballots     should    he 

counted,  700. 

(2)  Votes  necessary  to  a  choice, 

701. 

(3)  Tie  vote,  701. 

f.  Effect  of  irregularities  in  election 

or  ballots,  701. 
8.  Election  Contests,  702. 

a.  Remedies  available,  702. 
b..  Evi4enjoe,  702. 
e.  Appeal,  702. 

9.  Corrupt  Practice  Acts,  702. 

10.  Action   for  Wrowgful  Deprivation 

OF  Right  to  Vote,  702. 

Appeal  in  election  contests,  see  Appeal  and 
Ebeor,  4  €. 

Authorizing  creation  of  municipal  indebted- 
ness, see  MtTNiciPAL  Corporations,  8  c. 

Betting  on  elections,  see  Gaming  and  Gam- 
ing Houses,  1  d. 

Corporate  elections,  see  Corporations,  8  e 
(2). 

Election   day   as   holiday,  see  Sundays  and 

HOLIDATS,    4. 

Election  of  jud'ges,  see  Judges,  1. 

Election  of  public  ofBcers  generally,  see  Pub- 
lic Officers,  3  b. 

Election  of  IJnited  States  senators,  see 
United  States. 

Expression  in  title  of  subject  of  statute  re- 
lating to  elections,  see  Statutes,  3  b. 

Power  of  municipality  to  reimburse  defeated 
candidate  for  expenses  of  election  con- 
test,  see  Municipal   Corpoeations,    6. 

Right  to  inspect  poll  books,  see  Records,  7. 

School  district  elections,  see  ScHoaLS,  3. 

Voting  on  constitutional  amendments,  see 
Constitutional  Law,  27. 

1.    Constitutionality   of   Election   Laws. 
a.  In  general. 

The  Wisconsin  primary  election  law  (Laws 
1903,  c.  451)  is  not  invalid  because  by  its 
terms  it  went  into  effect  only  after  a  ratifi- 
cation by  the  people,  for  it  became  a  complete 
law  when  it  received  executive  approval  and 
was  published,  subject  to  the  submission  to 
the  people  for  their  ratifieatiom  or  rejection. 
State  ».  Frear   (Wis.),  20-633. 

Legislation  on  the  subject  of  elections  is 
within  the  power  of  the  legislature,  so  long 
as  it  merely  regulates  the  exercise  of  the 
elective  franchise,  and  does  not  deny  the 
franchise  itself,  either  directly  or  by  render- 
ing its  exercise  so  difiScult  and  inconvenient 
as  to  amount  to  a  denial.  State  v.  Frear 
(Wis.),  20-633. 

b.  Laws   restricting  right  of  suflErage. 

Property  qsaliflcation  for  Toterg.  — 

The  provision  of  the  Kansas  bill  of  rights 
that  no  property  qualification  shall  be  re- 
quired for  any  office  of  public  trust  or  for 
any  vote  at  any  election  applies  wily  to  those 


ofBees  and.  elections  contemplated  by  the  con- 
stitution, and  does  not  prevent  the  legislature 
from  authorizing  the  creation  of  drainage 
districts,  the  powers  of  which  are  to  he  exer- 
cised by  directors  who  are  required  to  be  free- 
holders elected  by  resident  taxpayers.  State 
ex  rel.  Gibson  r.  Monahan   (Kan.),  7-661. 

c.  Primary  election  laws. 

Po-wer  of  legislature  to  regulate 
primaries,  in  general.  —  A  state  legisla- 
ture has  the  right  to  prescribe-  reasonable 
regulations  for  holding  primary  elections,  but 
such  regulations  must  not  contravene  consti- 
tutional provisions  relating  to  elections, 
though  primaries  were  not  a  part  of  the  elec- 
tion system  at  the  time  of  the  ad'ption  of  the 
constitution.  People  ex  rel.  Breckon  17. 
Board  of  Election.  Com'rs   (111.),  5-562. 

The  nomination  of  party  candidates  for 
public  ofEce  concerns  the  public  welfare,  and 
the  legislature  in  the  exercise  of  the  police 
power  may  make  reasonable  regulations 
therefor.  State  ex  rel.  Webber  v,  Felton 
(Ohio),   12-65. 

Nominations  of  senators.  —  The  Wis- 
consin primary  election  law  (,Laws  1903,  c. 
451),  providing  for  the  nomination  of  candi- 
dates at  primaries  for  the  office  of  United 
States  Senator,  and  declaring  that  the  person 
receiving  the  greatest  number  of  votes  at 
the  primary  as  the  candidate  of  the  party, 
and  requiring  the  secretary  of  state  to  pub- 
lish the  result  of  a  canvass  of  the  primary, 
imposes  no  legal  obligation  on  any  legislator  ' 
to  vote  for  his  party  nominee  at  the  primary, 
and  there  is  nothing  which  forbids  the  mem- 
bers of  the  legislature  from  making  nomina- 
tions or  preventing  the  holding  of  any  party 
caucuses,  but  the  action  of  the  electors  at  a 
primary  amounts  only  to  a  petition  to  the 
legislature,  and  the  statute  so  construed  is 
not  violative  of  the  Federal  Constitution 
(art.  1,  §  3),  providing  that  senators  shall 
he  chosen  by  the  state,  kgislajtures.  State  v. 
Frear   (Wis.),  20-633. 

IiaiB'  reciuiring  cash  payments  by  can- 
didates. —  The  provision  of  the  Illinois 
Primary  Election  Act  requiring  cash  pay- 
ments of  specific  amounts  into  the  public 
treasury  from  persons  desiring  to  become 
candidates  for  certain  offices,  which  payments 
bear  no  relation  to  services  rendered  or  to 
election  expenses,  are  illegal  and  void  as  un- 
warrantably restricting  the  right  of  eligible 
persons  to  become  candidates  for  public  office 
and  the  right  of  the  voters  to  choose  eligible 
persons  as  candidates.  People  ex  rel.  Breckon 
V.  Board  of  Election  Com'rs   (111.),  5-562. 

Iiav  prescribing  different  systems  for 
different  counties.  —  The  Illinois  Primary 
Election  Act  is  as  a  whole  void,  as  it  pre- 
scribes one  primary  election  system  for  one 
county  of  the  state  and  a  different  system 
for  other  counties,  and  therefore  violates  the 
constitutional  provision  against  special  legis- 
lation and  the  constitutional  guaranty  that 
all  elections  shaJl  be  free  and  equal.  People 
ex  rel.  Breckon  v.  Board  of  Election  Comrs 
(111.),  5-562. 
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Iiaw  regulating  residence  of  candi- 
dates. —  The  provisions  of  the  Illinois  Pri- 
mary Election  Act  requiring  that  the  legis- 
lative candidates  in  a  district  shall  come 
from  particular  counties  is  void  as  imposing 
upon  candidates  and  voters  restrictions  as  to 
the  eligibility  of  candidates,  in  addition  to 
those  imposed  by  the  state  constitution. 
People  ex  rel.  Breckon  v.  Board  of  Election 
Com'rs   (111.),  5-562. 

Delegation  of  poorer  to  party  com- 
mittee. —  The  provision  in  a  statute  regu- 
lating primary  elections,  that  the  county 
central  committee  of  each  political  party 
shall  determine  whether  the  county  officers 
shall  be  nominated  by  the  voters  at  a  pri- 
mary election  or  by  delegates  chosen  at  such 
election,  and  shall  also  determine  whether  the 
candidates  shall  be  nominated  by  a  majority 
or  a  plurality  vote,  is  unconstitutional  as  an 
attempted  delegation  of  legislative  power.  Peo- 
ple ex  rel.  Breckon  v.  Board  of  Election  Com'rs 
(111.),  5-562. 

Kestriction  of  primaries  to  political 
parties.  —  The  Ohio  statute  providing  for 
primary  elections  by  political  parties  that 
cast  at  least  ten  per  cent,  of  the  vote  cast  at 
the  last  general  election,  is  not  violative  of 
the  constitution  of  the  state  or  of  the  United 
States,  as  depriving  any  person  of  the  equal 
protection  and  benefit  of  the  law,  or  as  not 
being  of  uniform  operation  throughout  the 
state,  or  as  authorizing  the  expenditure  of 
public  funds  for  other  than  a  public  purpose, 
or  as  delegating  legislative  power,  or  as  re- 
stricting the  elective  franchise,  or  as  impair- 
ing the  secrecy  of  election  by  ballot.  State 
ex  rel.  Webber  P.  Felton   (Ohio),  12-65. 

The  Wisconsin  primary  election  law  (Laws 
1903,  c.  451),  in  restricting  a  candidate  for 
nomination  on  a  party  ticket  to  be  voted  for 
at  a  primary,  as  to  th^  number  of  signatures 
which  he  may  procure,  while  the  statute  ( St. 
1898,  §§  30-32)  permits  a  person  nominated 
by  nomination  papers  to  secure  all  the  signa- 
tures to  his  petition  that  he  is  able  to  se- 
cure, does  not  discriminate  in  favor  of  candi- 
dates nominated  by  nomination  papers  and 
against  candidates  securing  a  place  on  the 
ballot  as  the  nomipees  of  a  political  party  at 
the  primary  election,  for  as  between  the  can- 
didates at  the  primary  there  is  no  discrim- 
ination, and  unless  there  is  similarity  of 
conditions  there  is  no  discrimination.  State 
;;.  Frear   (Wis.),  20-633. 

Prescribing  giiaUficatioiiS.  —  The  Wis- 
consin primary  election  law  (Laws  1903,  c. 
451),  though  permitting  members  of  one 
political  party  to  vote  at  the  primaries  for 
candidates  of  a  different  political  party,  is 
not  invalid  as  providing  for  an  opportunity 
for  disrupting  political  parties  through  the 
selection  of  improper  candidates.  State  v. 
Frear  (Wis.),  20-633. 

d.  Laws  regulating  manner  of  voting. 
■    (1)    Laws  prescribing  form  of  ballot. 
Australian  ballot.  —  The   provision  in 
the  Pennsylvania  ballot  law  allowing  voters 
wlio  wisli  to  vote  for  every  candidate  of  a 


political  party  to  make  a  cross  mark  opposite 
the  name  of  such  party  is  not  in  violation  of 
the  Pennsylvania  constitution,  which  re- 
quires that  "  elections  shall  be  free  and 
equal,"  notwithstanding  that  voters  wishing 
to  vote  a  split  ticket  are  .required  to  make  a 
cross  mark  opijosite  the  name  of  every  candi- 
date voted  for.  Oughton  v.  Black  (Pa.),  4- 
141. 

Number  of  times  name  may  appear 
on  ballot.  —  The  North  Dakota  statute 
prohibiting  the  printing  of  the  name  of  a 
candidate  for  office  in  more  than  one  column 
of  the  official  ballot  is,  as  to  a  candidate  who 
is  the  nominee  of  a  single  politipal  party  and 
the  nominee  of  electors  by  petition,  a  reason- 
able regulation  of  the  manner  of  exercising 
the  right  of  suffrage  and  is  valid  and  consti- 
tutional.    State  V.  Porter  (N.  Dak.),  3-794. 

(2)    Laws   providing  for   use   of   voting 
machines. 

Validity,  in  general.  —  The  Illinois  stat- 
ute providing  for  the  use  of  voting  machi^e3 
at  elections  is  not  in  conflict  with  the  con- 
stitutional provision  that  "all  votes  shall  be 
by  ballot."     Lynch  v.  Malley   (111.),  2-837. 

The  Michigan  statute  authorizing  the  use 
of  voting  machines  at  elections  held  to  be 
constitutional.  Detroit  v.  Board  of  In- 
spectors   (Mich.),  5-861. 

The  use  of  voting  machines  is  not  open  to 
constitutional  objections  where  the  clioice  be- 
tween candidates  can  be  expressed  by  the  use 
of  the  machine  or  by  any  other  method  which 
does  not  disclose  to  the  inspector  or  others 
the  purpose  of  the  voter.  Helme  v.  Board 
of  Election   Commissioners    (Mich.),   12-473. 

The  Minnesota  statute  providing  for  and 
authorizing,  under  certain  conditions  and  re- 
strictions, the  use  of  voting  machines  at  elec- 
tions does  not  contravene  the  provision  of 
the  state  constitution  that  all  elections  shall 
be  by  ballot,  though  the  only  method  of  vot- 
ing in  existence  at  the  time  the  constitution 
was  adopted  was  by  printed  ballots.  Elwell 
r.  Comstock   (Minn.),  9-270. 

Delegation  of  poirer  to  voting  ma- 
chine commission.  —  The  Minnesota  stat- 
ute creating  a  state  "  voting  machine  com- 
mission "  and  providing  for  the  use  of  vot- 
ing machines  at  elections  is  not  rendered 
unconstitutional,  as  delegating  judicial  and 
legislative  functions  to  the  commission,  by 
the  fact  tliat  it  empowers  the  commission  to 
pass  upon  and  determine  the  efficiency  of  any 
machine  submitted  for  use,  as  the  power  so 
delegated  is  administrative  in  character  and 
is  in  no  proper  sense  cither  judicial  or  legis- 
lative.    Elwell   r.  Comstock    (Minn.),  9-270. 

Where  right  of  secrecy  is  Infringed. 
—  A  statute  requiring  the  use  of  voting  ma- 
chines in  an  election  at  which  several  can- 
didates are  to  be  elected  violates  the  constitu- 
tional right  of  the  elector  to  cast  a  secret 
ballot  where  it  is  impossible  so  to  arrange  the 
names  of  candidates  upon  such  machines  as 
to  permit  a  voter  to  vote  for  certain  com- 
binations nf  candidates  and  the  voter  can 
vote  for  certain  combinations  of  candidates 
only  by  applying  to  the  election  inspector  for 
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a  paper  ballot,  for  the  reason  that  a  voter 
cannot  ask  for  and  vote  such  paper  ballot 
without  indicating  that  he  does  not  vote  for 
a  combination  of  candidates  that  can  be 
voted  for  on  the  machine.  Helme  v.  Board 
of  Election  Commissioners    (Mich.),  12-473. 

2.  consteuction  of  election  laws  and 
Constitutional  Provisions. 

Iiiberal  construction  in  favor  of  citi- 
zen. —  The  rule  that  statutes  tending  to 
limit  the  citizen  in  the  exercise  of  hia  right 
to  vote  and  of  having  his  vote  counted  should 
be  liberally  construed  in  his  favor  applies  to 
a  statute  requiring  ballots  to  be  numbered. 
Montgomery  v.  Henry   (Ala.),  6-965. 

Constitntional  provision  requiring 
ballot.  —  The  provision  of  the  constitution 
of  South  Carolina  that  "  all  elections  by  the 
people  shall  be  by  ballot "  requires  secret 
voting  at  elections,  and  applies  to  a  local 
option  election  which  by  the  terms  of  the 
local  option  statute  must  be  conducted  ac- 
cording to  the  rules  provided  for  general  elec- 
tions. State  ea:  rel.  Birchmore  r>.  State 
Board  (S.  Car.),  13-1133. 

The  provision  of  the  Minnesota  constitu- 
tion that  all  elections  except  for  town  officers 
shall  be  by  ballot  was  intended  to  secure  to 
the  electors  the  privilege  of  exercising  the 
right  of  franchise  secretly  and  effectively, 
and  therefore  any  method  of  conducting  elec- 
tions whicl^  is  sanctioned  by  legislative  au- 
thority and  which  will  secure  and  effect  that 
right  is  a  substantial  compliance  with  the 
constitutional  mandate.  Elwell  v.  Comstook 
(Minn.),  9-27Q. 

The  fact  that  the  legislature  soon  after  the 
adoption  of  a  constitutional  provision  that 
"  all  votes  shall  be  by  ballot,"  provided  by  a 
statute  for  use  at  elections  of  written  or 
printed  ballots,  does  not  amount  to  a  con- 
temporaneous construction  of  such  provision 
as  referring  to  such  kind  of  ballots  only. 
Lynch  v.  Malley  (111.),  2-837. 

Constitntional  and  statntory  certifi- 
cates of  registration.  —  The  certificate  of 
registration  which  in  South  Carolina  is  a 
condition  precedent  to  legal  voting,  is  not  the 
certificate  contemplated  by  the  constitution 
of  that  state  providing  that  certificates  of 
registration  of  electors  registered  prior  to 
1898  "  shall  be  sufficient  evidence  to  estab- 
lish the  right  of  said  citizens  to  any  subse- 
quent registration  and  the  franchise  under 
the  limitations  herein  imposed,"  the  inten- 
tion of  the  constitutional  provision  being 
merely  to  make  the  county  clerk's  certificate 
of  an  elector's  registration  prior  to  1898  evi- 
dence of  qualification  by  which  the  certificate 
which  is  a  condition  precedent  to  voting  can 
be  obtained.  State  ex  rel.  Birchmore  v. 
State  Board  (S.  Car.),  13-1133. 

Meaning  of  term  "  majority  of  vot- 
ers." —  Where  a  statute  requires  a  propo- 
sition to  be  decided  by  a  majority  of  the 
voters  of  an  electorate,  it  is  not  necessary 
that  a  majority  of  all  the  persons  entitled  to 
vote  shall  vote  for  the  affirmative  of  the 
proposition,  but  only  that  the  result  shall  be 
decided  by  the   majority  of  the  votes  oast; 


and  this  is  so  although  the  original  draft  of 
the  statute  provided  for  the  decision  of  the 
matter  by  the  majority  of  the  voters  prpsent 
and  voting  while  the  statute  as  enacted  pro- 
vides for  a  decision  by  the  "  majority  of  the 
legal  voters."  Southington  v.  Southington 
Water  Co.    (Conn.),  13-411. 

Application  of  general  election  laws 
to  primaries.  —  A  provision  in  a  primary 
election  law  that  the  provisions  of  the  gen- 
eral election  laws  "  shall  be  applicable  here- 
to except  in  so  far  as  the  provisions  thereof 
may  be  inconsistent  herewith,"  expressly 
limits  the  applicability  of  the  general  elec- 
tion laws  to  such  provisions  of  the  primary 
election  law  as  are  not  inconsistent  there- 
with. Line  v.  Board  of  Election  Canvassers 
(Mich.),  16-248. 

3.   Special  Elections  and   Submission  op 
Questions  to  Voters. 

a.  Notice  of  election. 

Compliance  frith  statntory  require- 
ments. —  Where  a  statute  requires  a  notice 
of  a  special  election  to  be  given,  stating  the 
time  and  place  thereof,  such  requirement 
must  be  substantially  complied  with  in  order 
to  hold  a.  valid  election.  State  ex  rel.  Utah 
Savings,  etc.,  Co.  v.  Salt  Lake  City  (Utah), 
18-1130. 

Specifying  polling  places.  —  A  statute 
providing  that  notice  shall  be  given  of  the 
time  and  place  of  holding  elections  does  not 
require  a  specification  in  the'  notice  of  the 
polling  places.  State  ex  rel.  Utah  Savings, 
etc.,  Co.  r.  Salt  Lake  City  (Utah),  18-1130. 

b.  Special  election  to  fill  vacancies. 

How  ordered.  —  Where,  under  a  charter 
of  a  town,  elections  to  fill  vacancies  in  town 
offices  can  be  ordered  only  by  a  quorum  of 
the  intendant  and  wardens  or  of  the  wardens, 
an  election  ordered  by  the  intendant  alone, 
pursuant  to  the  authority  of  a  mass  meeting 
of  a  portion  of  the  citizens  of  the  town  held 
without  notice  or  call,  is  illegal.  State 
ex  rel.  Jernigan  v.  Stickley  (S.  Car.),  15- 
136. 

Who  may  question  validity.  —  A  per- 
son illegally  appointed  to  fill  a  vacancy  in 
the  office  of  mayor  of  a  city  has  no  standing 
to  question  the  legality  of  a  special  election 
to  fill  the  vacancy,  where  he  was  not  a  can- 
didate at  such  election  and  voted  for  the  one 
who  was  elected.  Hogins  v.  Bullock  (Ark.), 
19-822. 

c.  Special  election  to  vote  tax. 

Sufficiency  of  petition  for  holding.  — 

In  Louisiana  the  police  jury  is  authorized  to 
order  an  election  for  voting  a  tax  in  aid  of 
a  railway  enterprise  only  when  thereto  peti- 
tioned by  one-third  of  the  property  taxpayers 
entitled  to  vote  at  the  election.  When,  there- 
fore, the  fact  of  the  petition  having  been 
signed  by  the  requisite  number  of  voters  is 
put  at  issue  in  a  suit  contesting  the  election, 
the  burden  of  proof  lies  on  the  police  jury, 
and   is   not   discharged  by   proof  of   a  com- 
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mittee'  having  verified  the  signatures  and 
found  a  suflScient  number.  The  signatures 
themselves  must  be  produced,  or  their  ab- 
sence supplied,  in  case  of  loss,  by  equivalent 
evidence.  Tolson  v.  Police  Jury  (La.),  12- 
847. 

What  must  be  mentioned  in  the  petition  to 
the  police  jury  for  the  holding  of  an  election 
to  vote  a  tax  in  aid  of  a  railway  enterprise, 
under  the  Louisiana  statute,  is  the  amount  of 
money  to  be  realized  from  the  tax,  and  not 
the  rate  of  the  tax.  Tolson  v.  Police  Jury 
(La.),  12-847. 

Recitals  in  notice.  —  Under  a  statute 
requiring  an  election  on  the  question  of  a 
proposed  issue  of  bonds  by  a  city,  and  pro- 
viding that  a  sufficient  tax  shall  be  levied 
annually  to  pay  the  interest  on  the  bond  and 
to  create  a  sinking  fund  for  the  payment  of 
the  interest  within  twenty  years  from  the 
date  of  the  issue,  the  mode  of  paying  the 
bonds  is  not  submitted  to  the  voters,  but  is 
fixed  by  the  law;  and  therefore  an  election 
authorizing  a  city  to  issue  bonds  is  not  in- 
validated by  a  statement  in  the  notice  of 
election  that  the  net  revenue  of  the  water 
system  shall  be  set  apart  as  a  fund  for  the 
payment  of  the  bonds.  State  ex  rel.  Utah 
Savings,  etc.,  Co.  v.  Salt  Lake  City  (Utah), 
18-1130. 

Necessity  that  propositions  be  stated 
singly.  —  In  voting  a  tax  under  article  270 
of  the  Louisiana  constitution,  the  proposi- 
tion of  the  particular  tax  must  be  submitted 
singly  and  on  its  own  merits  to  the  voters, 
and  not  so  coupled  with  some  other  propo- 
sition that  the  voters  cannot  vote  upon  either 
proposition  singly,  but  must  vote  for,  or  else 
against,  both.  Tolson  v.  Police  Jury  (La.), 
12-847. 

A  ballot  submitting  to  the  voters  of  a  city 
a  proposition  to  issue  bonds  to  purchase  or  to 
contract  for  the  construction  of  waterworks 
is  dual  under  the  Kansas  statute,  and  an 
election  carried  by  the  use  of  such  ballots  is 
void.    Leavenworth  v.  Wilson  (Kan.),  2-367. 

d.  Local-option  election. 

Form  of  proposition  to  be  snbniitted. 

—  Under  the  Kentucky  statute,  electors  who 
petition  for  the  holding  of  a  local-option  elec- 
tion may  embody  in  a  proposition  to  be  sub- 
mitted to  the  voters  the  questions  whether 
the  sale  of  intoxicating  liquors  in  the  terri- 
tory mentioned  shall  be  prohibited  and 
whether  the  prohibition  shall  apply  to  drug- 
gists; and  when  the  proposition  is  so  framed 
it  must  be  voted  upon  as  a  whole,  as  the  two 
questions  are  not  severable.  Erwin  v.  Benton 
(Ky.),  9-264. 

4.  Nomination  of  Candidates. 
a.  Primaries. 

tJse  of  voting  machines.  —  Under  a 
statute  authorizing  the  use  of  voting  ma- 
chines at  all  state,  county,  city,  village,  and 
township  elections,  the  elections  referred  to 
are  elections  to  public  ofiice,   and  such  ma-  - 


chines  cannot  be  used  at  a  primary  election 
unless  it  can  be  fairly  inferred  from  the 
primary  election  law  that  the  use  of  voting 
machines  was  intended  or  unless  such  ma- 
chines are  adapted  to  the  requirements  of 
such  law.  Line  v.  Board  of  Election  Can- 
vassers  (Mich.),  16-248. 

Where  the  objects  of  a  primary  election 
law  are  to  prevent  voters  from  voting  except 
for  the  candidates  of  their  respective  parties 
and  to  give  to  each  candidate  an  equal  advan- 
tage with  his  party  competitors  so  far  as 
position  upon  the  ballot  is  concerned,  a  pro- 
vision in  the  general  election  laws  authoriz- 
ing the  use  of  voting  machines  cannot  be  held 
to  be  adapted  to  primary  elections.  Line  v. 
Board  of  Election  Canvassers  (Mich.),  16- 
248. 

Under  a  provision  in  a  primary  election 
law  that  ballots  other  than  those  furnished 
by  the  board  of  election  commissioners  shall 
not  be  used,  cast,  or  counted,  a  primary  elec- 
tion can  be  held  only  through  the  use  of  bal- 
lots, the  use  of  voting  machines  at  such  elec- 
tions being  unlawful.  Line  v.  Board  of 
Election  Canvassers   (Mich.),  16-248.     . 

b.  Nomination  by  petition. 

Sufficiency  of  nominating   papers.  — 

Nomination  papers  for  the  oifice  of  county 
judge  are  sufficient  under  a  statute  requiring 
that  each  voter  shall  "  add  to  his  signature 
his  business  and  residence,  street  and  num- 
ber, if  any,"  where  some  of  the  subscribers 
to  the  papers  indicate  their  business  or  resi- 
dence by  placing  ditto  marks  below  the  busi- 
ness or  residence  of  former  subscribers. 
State  ex  rel.  Dithmar  v.  Bunnell  (Wis.),  11- 
560. 

The  fact  that  nomination  papers  after  be- 
ing signed  are  wrongfully  and  unlawfully 
changed  by  interlineation,  so  as  to  make  the 
papers  nominate  the  candidate  for  both  the 
unexpired  and  full  terms  of  the  oSioe  to  be 
filled,  does  not  of  itself  require  the  rejection 
of  the  votes  cast  for  such  candidate.  State 
ex  rel.  Dithmar  v.  Bunnell  (Wis.),  11-560. 

c.  Contested  nominations. 

Special  tribunal  for  determination.— 

The  Kansas  statute  creating  a  special  tri- 
bunal for  the  settlement  of  contested  nomi- 
nations is  not  unconstitutional  as  granting 
judicial  powers  to  executive  officers  or  as  im- 
pairing the  original  jurisdiction  of  the  Su- 
preme Court.  Allen  v.  Burrow  (Kan.),  2- 
539. 

Mandamus.  —  A  dispute  over  the  nomina- 
tion for  a  public  office  can  ordinarily  be  set- 
tled only  by  a  special  tribunal  having  power 
by  statute  to  determine  such  questions;  but 
if  it  appears  that  the  tribunal  has  entered 
into  a  corrupt  agreement  to  give  the  decision 
to  one  party,  the  courts  will  take  jurisdic- 
tion of  the  controver.sy  and  decide  the  ques- 
tion^ in  mandamus  proceedings  to  compel  the 
certification  of  the  proper  name  for  printing 
on  the  official  ballot.  Allen  v.  Burrow 
(Kan.),  2-539. 
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d.  Effect  of  fraudulent  nomination. 

Where  fair  vote  was  not  prevented.  — 

In  the  absence  of  a  statutory  provision  to  tbe 
contrary,  an  election  is  not  invalidated  by 
the  fact  that  the  nomination  of  the  success- 
ful candidate  wns  fraudulent  or  illegal  be- 
cause not  made  in  the  manner  prescribed  by 
statute,  unless  the  noncompliance  with  the 
law  had  the  effect  of  preventing  a  fair  vote. 
Territory  ex  rel.  Willis  v.  Kanealii  (Hawaii), 
7-837. 

5.  Qualifications  of  Voters. 

liegal  domicil.  —  The  actual  domicil  of 
an  elector  is  his  legal  domicil  for  voting, 
though  he  has  departed  from  it  temporarily, 
with  the  intention  of  returning.  Erwin  v. 
Benton   (Ky.),  9-264. 

Permanent  residence.  —  Under  the  pro- 
visions of  the  Wisconsin  statutes,  a  voter 
who,  shortly  before  an  election,  eonies  into  a 
ward  for  temporary  purposes,  and  continues 
to  be  a  mere  sojourner  therein  until  the  day 
of  election,  is  not  qualified  to  vote  at  such 
election.  State  ex  rel.  Hallani  v.  Lally 
(Wis.),  15-242. 

Conviction  of  crime  as  disqnaliiica- 
tion,  —  The  provision  of  the  New  York  con- 
stitution requiring  the  legislature  to  exclude 
from  the  right  of  suffrage  persons  "  con- 
victed "  of  crime,  authorizes  such  disfran- 
chisement only  upon  a  judgment  of  convic- 
tion based  upon  a  verdict  of  guilty,  and  a 
person  whose  sentence  has  been  suspended 
after  such  a  verdict  is  not  convicted  within 
the  meaning  of  the  constitution  or  the  stat- 
utes enacted  in  pursuance  thereof.  People  v. 
Fabian   (N.  Y.),  15-100. 

6.  Election  Officers. 

At  local-option  elections.  —  The  Ken- 
tucky statute  requires  that  the  election  com- 
missioners of  a  county  shall  appoint  special 
officers  to  hold  local-option  elections  within 
the  county.     Erwin  v.  Benton   (Ky.),  9-264. 

7.  Cokduct  of  Elections. 
a.  Place  of  holding. 

Change  of  polling  place.  —  It  is  the 

general  rule  that  an  election  should  be  held 
at  the  place  designated  in  the  election  notice. 
But,  where  the  board  cannot  procure  the 
place  so  designated  for  the  purpose  of  hold- 
ing the  election,  they  may,  in  such  emer- 
gency, change  the  polling  place  to  another 
suitable,  convenient,  and  proper  location,  giv- 
ing due  notice  of  that  fact ;  and,  unless  it  ap- 
pears that  a  sufficient  number  of  the  electors 
to  change  the  result  of  the  election  were  de- 
prived of  an  opportunity  to  cast  their  votes 
by  reason  of  such  change,  and  where  it  af- 
firmatively appears  that  the  election  was 
fairly  and  honestly  conducted,  and  that  the 
result  would  have  been  the  same  had  it  been 
held  at  the  place  designated  in  the  notice, 
such  change  will  not  render  the  election  void. 
Whitcomb  v.  Chase  (Neb.),  17-1088. 


b.  Challenge  of  electors. 

Who  is  a  rejected  voter.  —  Under  the 
Kentucky  statute,  a  person  who  is  challenged 
at  an  election,  and  who  is  honestly  refused 
the  right  to  vote,  does  not  become  a  rejected 
voter  until  he  either  qualifies  by  showing  his 
right  to  vote,  or  offers  to  qualify  by  making 
the  afiidavit  required  by  statute.  Erwin  «. 
Benton  (Ky.),  9-264. 

c.  Ballots. 

Definition.  —  The  word  "ballot"  defined 
and  the  term  "  voting  by  ballot "  defined. 
Detroit  V.  Board  of  Inspectors  (Mich.),  5- 
861. 

Use  of  unauthorized  emblems,  —r  A 
local-option  election  which  is  otherwise  valid 
is  not  invalidated  by  the  fact  that  each  side 
uses  ballots  containing  emblems,  without 
having  legal  authority  for  their  use,  where 
the  use  of  emblems  is  not  expressly  prohibited 
by  statute,  notwithstanding  the  fact  that  the 
emblem  used  by  the  electors  favoring  prohibi- 
tion is  the  Holy  Bible,  the  use  of  which  as  an 
emblem  for  candidates  for  office  is  prohit)ited 
by  statutes.     Erwin  v.  Benton  (Ky.),  9-264. 

Name  of  candidate  to  appear  but 
once.  —  Under  the  Michigan  statutes  a  can- 
didate for  the  office  of  delegate  to  the  consti- 
tutional convention  of  that  state  can  have  his 
name  appear  only  once  on  the  official  ballot, 
although  he  has  been  selected  by  three  politi- 
cal parties.  Helrae  «.  Board  of  Election 
Commissioners   (Mich,),  12-473. 

d.  Use  of  voting  machines. 

Legality,  in  general.  —  The  use  of  vot- 
ing machines  at  an  election  is  not  in  con- 
travention of  a  constitutional  provision  that 
the  elections  shall  be  by  ballot.  United 
States  Standard  Voting  Machine  Co.  v.  Hob- 
son   (la.),  10-972. 

See  also  Id  (2)  ante.  Laws  Providing  for 
Use  of  Voting  MaoJivnes. 

e.  Counting  and  canvassing  the  vote. 

(1)    What  ballots   should  be  counted. 

Diagonal    mark    instead    of    cross.  — 

Under  statutes  providing  that  the  method  of 
voting  at  an  election  of  a  certain  kind  shall 
be  by  the  voter's  "  making  a  cross  in  the 
square  at  the  right  of  the  answer  which  he 
intends  to  give,"  and  that  a  ballot  shall  not 
be  counted  if  the  voter's  choice  "  cannot  be 
determined,"  the  making  of  a  diagonal  mark- 
and  nothing  more  in  the  square  opposite  an 
answer  does'  not  sufficiently  indicate  the 
voter's  intention  to  authorize  the  countin,^ 
of  the 'ballot.  Brewster  v.  Sherman  (Mass.), 
n-417. 

Ballot  marked  for  identification  of 
voter.  —  An  election  ballot  that  is  so  marked 
by  the  elector  that  his  identity  is  thereby 
disclosed  to  any  person  other  than  himself  is 
void;  and  when  a  mark  of  identification  ap- 
pears upon  a  ballot,  the  elector  who  cast  the 
ballot  cannot  be  heard  to  say  that  he  did  not 
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intend  to  mark  it  for  tliat  purpose.  Elwell 
w.  Comstock  (Minn.),  9-270. 

'Writing  npon  ballot.  —  An  election  bal- 
lot is  not  rendered  void  by  the  fact  that  it 
has  written  upon  it  after  the  name  of  one  of 
the  candidates  the  word  "  nit "  or  the  words 
"  may  the  best  man  win,"  if  it  is  clearly  ap- 
parent that  the  ballot  was  not  so  labeled  for 
the  purpose  of  disclosing  the  identity  of  the 
voter.      Elwell  r.  Comstock  (Minn.),  9-270. 

Ballots  not  numbered.  —  The  Alabama 
statute  requiring  ballots  oast  in  elections  to 
be  numbered,  but  not  directing  that  ballots 
not  numbered  shall  not  be  counted,  is  direc- 
tory merely,  and  therefore  an  unsuccessful 
candidate  for  ofBoe  cannot  complain  of  the 
election  inspectors  in  counting  unnumbered 
ballots.  Montgomery  v.  Henry  (Ala.),  6- 
965. 

Blank  Ijallots.  —  At  common  law,  a 
blank  ballot  is  not  to  be  counted  in  estimat- 
ing the  total  number  of  votes  cast  for  an 
ofBce.      Murdoch  v.  Strange  (Md.),  3-66. 

A  mark  in  the  square  opposite  the  blank 
line  on  a  ballot  which  contains  the  names  of 
two  candidates,  and  a  blank  line  with  a 
square  opposite  each  is  no  evidence  of  the 
elector's  intent  to  vote  for  either  of  such  can- 
didates, within  the  meaning  of  the  Wisconsin 
statute  (L.  1907,  c.  583)  providing  that  if 
an  elector  marks  his  ballot  in  the  square 
after  the  name  of  any  candidate,  "  or  at  any 
place  within  the  space  in  which  the  name 
appears  indicating  an  intent  to  vote  for  such 
person,  it  shall  be  deemed  a  sufficient  vote 
for  the  candidate  whose  name  is  opposite," 
and  therefore  it  is  proper  for  the  court  to 
refuse  to  submit  to  the  jury  the  question  of 
the  intent  of  the  elector  in  so  marking  such 
ballot.      State  v.  Acker  (Wis.),  20-670. 

Defects  dne  to  fault  of  officer.  —  The 
provision  of  the  Kansas  statute  that  "  no 
ballots  other  than  those  provided,  printed, 
and  indorsed  in  accordance  with  the  provi- 
sions of  this  act  shall  'be  delivered  to  a  voter, 
deposited  in  the  ballot  box,  or  counted,"  does 
not  authorize  the  election  board  or  other  can- 
vassing body  to  review  the  work  of  the  officer 
who  prepared  the  ballot  and  to  reject  votes 
by  reason  of  some  wrongful  act  or  omission 
on  his  part  in  that  connection.  Peabody  v. 
Burch   (Kan.),  12-719. 

The  fact  that  the  officer  who  is  charged 
with  the  duty  of  preparing  an  official  ballot 
wrongfully  causes  to  be  printed  thereon  the 
ticket  of  a  political  party  which  has  for- 
feited its  right  to  representation  on  the  bal- 
lot by  a  failure  to  file  a  certificate  of  nomi- 
nation, does  not  justify  a  refusal  to  count 
ballots  marked  in  favor  of  such  ticket.  Pea- 
body  V.  Burch   (Kan.),  12-719. 

(2)  Votes  necessary  to  a  choice. 

Effect  of  votes  for  ineligible  candi- 
date. —  Votes  for  an  ineligible  candidate  are 
not  thrown  away  in  the  absence  of  a  statute 
so  declaring,  and  where  the  ineligible  candi- 
date has  received  a  majority  or  plurality  of 
votes,  the  eligible  candidate  receiving  the 
next  highest  number  is  not  entitled  to  the 
office.     Sheridan  v.  St.  Louis   (Mo.),  2-480, 


Where  a  person  who  is  ineligible  to  hold  an 
office  receives  a  majority  of  the  votes  cast  in 
an  election  therefor,  the  effect  is  not  to  give 
the  office  to  the  qualified  person  having  the 
next  highest  number  of  votes,  but  to  invali- 
date the  election,  and  in  such  a  case  a  new 
election  must  be  held.  Dobbs  v.  Buford 
(Ga.),  11-117. 

(3)    Tie  vote. 

Decision  by  lot.  —  In  case  of  a  tie  vote 
at  an  election  of  village  trustees,  the  candi- 
dates cannot  determine  the  result  by  lot, 
there  being  no  statute  authorizing  it.  State 
V.  Solomon  (Neb.),  17-573. 

I.  Effect  of  irregularities  in  election  or 
ballots. 

Irregularities  not  affecting  result.  — > 

Irregularities  or  illegalities  in  an  election 
which  do  not  change  the  result,  will  not,  in 
the  absence  of  fraud,  cause  the  expressed  will 
of  the  body  of  voters  to  be  set  aside  unless  a 
constitutional  provision  is  thereby  violated 
or  it  is  specifically  provided  by  statute  that 
such  irregularities  or  illegalities  shall  in- 
validate the  election.  State  ex  rel.  Birch- 
more  V.  State  Board   (S.  Car.),  13-1133. 

Evidence  considered,  in  an  election  contest, 
and  held  insufficient  to  show  that  the  pro- 
ceedings of  the  state  voting-machine  commis- 
sion in  selecting  a  particular  voting  machine 
for  use  were  so  irregular  as  to  justify  the 
disfranchisement  of  the  electors  who  used 
the  machine  in  the  election  in  question,  in- 
asmuch as  no  fraud  is  charged  and  it  does  not 
appear  that  the  election  was  not  fairly  and 
honestly  conducted.  Elwell  v.  Comstock 
(Minn.),  9-270. 

Irregularities  in  preparation  of  bal' 
lots.  —  Although  mandatory  provisions  of 
statute  are  disobeyed  in  the  preparation  of 
the  official  ballot,  the  will  of  the  voters  ex- 
pressed by  means  thereof  cannot  on  that  ac- 
count be  disregarded.  Peabody  v.  Burch 
(Kan.),  12-719. 

Irregularities  invalidating  eleotiont— 
The  rule  which  authorizes  the  court  to  dis- 
regard irregularities  in  the  conduct  of  an 
election  and  declare  the  result  according  to 
the  legal  votes  cast  where  it  is  shown  with 
reasonable  certainty  that  the  irregularities  in 
question  did  not  affect  the  result,  has  no  ap- 
plication where  the  irregularities  proved  are 
so  widespread  and  general  as  to  leave  the 
judicial  mind  in  doubt  as  to  how  the  election 
would  have  resulted  if  they  had  not  occurred. 
Harrison  v.  Stroud  (Ky.)j  16-1050. 

Where  the  proof  in  an  election  contest 
shows  that  the  election  officers  permitted 
about  twenty  per  cent,  of  the  persons  who 
voted  at  the  election  to  vote  openly,  in  viola- 
tion of  the  constitutional  and  statutory  pro- 
visions requiring  elections  to  be  by  secret 
ballot,  the  court  should  not  find  in  favor  of 
either  party  to  the  contest,  but  should  ad- 
judge that  there  has  been  no  election.  Harri- 
son V.  Stroud  (Ky.),  16-1050. 

Estoppel  to  question  validity  of  elec- 
tion, —  Electors,  by  taking  part  in  an  elec- 
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tion  conducted  in  violation  of  a  constitutional 
requirement  that  all  elections  by  the  people 
shall  be  by  ballot,  do  not  waive  the  right,  or 
become  estopped,  to  contest  the  election. 
State  ex  rel.  Birchmore  v.  State  Board  (S. 
Car.),  13-1133. 

8.  Election  Contests. 
a.  Remedies   available. 

Mandamus.  —  A  voter  and  taxpayer  of  a 
town  in  which  an  election  has  been  held  to 
decide  whether  licenses  shall  be  issued  in  such 
town  for  the  sale  of  intoxicating  liquors,  is  a 
proper  party  to  sue  for  a  writ  of  mandamus 
to  compel  the  registrars  of  the  town  not  to 
count  a  certain  ballot  cast  in  such  election, 
and  mandamus  is  the  proper  remedy.  Brews- 
ter V.  Sherman   (Mass.),  11-417. 

Injunction,  —  Injunction  does  not  lie  to 
prevent  an  incumbent  of  a  public  office,  who 
has  received  a  certificate  of  election  from  the 
election  officers,  from  qualifying  and  dis- 
charging the  duties  of  office  pending  a  con- 
test of  the  election.  Such  a  certificate,  when 
regular  on  its  face,  gives  to  the  person  to 
whom  it  is  issued  a  prima  facie  right  to  the 
office,  and  entitles  him  to  discharge  the  du- 
ties thereof  pending  an  election  contest. 
Harrison  v.  Stroud    (Ky.),  16-1050. 

While  a  -court  of  chancery  has  jurisdiction 
to  enjoin  the  holding  of  an  election  which  is 
in  violation  of  the  constitution  or  laws  of  the 
state,  the  court  will  not  interfere  in  any  elec- 
tion which  is  not  called  in  violation  of  such 
constitution  or  laws.  Conner  v.  Gray  (Miss.), 
9-120. 

The  Mississippi  statute  creating  a  new 
county  out  of  the  territory  of  two  old  coun- 
ties and  providing  for  the  election  of  officers 
for  the  new  county  is  a  valid  exercise  of  the 
power  conferred  on  the  legislature  by  the 
state  constitution,  and  thm-efore  a  court  of 
chancery  has  no  power  to  issue  an  injunction 
stopping  the  election  or  preventing  the  elec- 
tion commissioners  from  making  their  re- 
turns to  the  secretary  of  state,  notwithstand- 
ing the  fact  that  the  holding  of  the  election 
will  entail  additional  expense  on  the  tax- 
payers.    Conner  i\  Gray  (Miss.),  9-120. 

b.  Evidence. 

Certificate  of  election.  —  A  certificate 
of  election  duly  certifying  the  election  of  a. 
person  to  public  office  is  conclusive  evidence 
of  his  election  and  title  to  such  office  in  a 
collateral  action  of  mandamus  to  compel  the 
recognition  of  another's  title  to  the  office. 
Hoy  V.  State  ex  rel.  Buchanan  (Ind.),  11- 
944. 

Declarations  of  elector  as  to  hoxr  he 
voted.  —  Declarations  of  a  voter,  made  after 
casting  his  ballot,  that  he  was  not  a  legally 
qualified  voter  and  as  to  how  he  voted,  are 
admissible,  though  there  is  no  absolute  right 
to  the  admission  of  such  evidence,  and  the 
court  may  receive  or  reject  it  according  to 
circumstances.  The  weight  of  such  evi- 
dence, if  admitted,  depends  largely  upon  the 
cirouiBst^moes  of  the  case  fts  well  w  vipon  th^ 


circumstances  under  which  the  declarations 
were  made.  State  ex  rel.  Hallam  v.  Lally 
(Wis.),  15-242. 

c.  Appeal. 

Right  of  appeal.  —  A  proceeding  to  con- 
test an  election  is  not  an  action  at  law  or  a 
suit  in  equity,  hut  is  a  purely  statutory  pro- 
ceeding, and  therefore  not  one  in  which  a 
writ  of  error  is  a  writ  of  right,  but  an  ap- 
peal as  provided  by  the  election  law  is  the 
only  mode  of  bringing  the  record  up  for  re- 
view. Devous  V.  Gallatin  County  (111.),  18- 
422. 

Waiver  of  anthentication  of  tran- 
script. —  To  perfect  an  appeal  from  the 
County  Court  to  the  District  Court  in  an 
election  contest,  the  filing  of  a  duly  authen- 
ticated transcript  is  required.  But  if  the 
transcript  filed  is  not  duly  authenticated,  yet 
no  abjection  thereto  is  made  by  the  appellee, 
and  the  parties  treat  it  as  sufficient  and  try 
the  case  on  its  merits,  the  jurisdiction  of  the 
District  Court  cannot  be  questioned  for  the 
first  time  on  appeal  to  this  court.  Whitcomb 
V.  Chase  (Neb.),  17-1088. 

9.  CoKBUPT  Practices  Acts. 

Statement  of  expenditures  by  candi- 
date. —  Under  the  Minnesota  statute  known 
as  the  Corrupt  Practices 'Act,  requiring  every 
candidate  for  public  office  to  file  a  verified 
statement  of  his  expenditures,  a  political 
aspirant  does  not  become  a  candidate  until  he 
files,  in  accordance  with  »  statutory  require- 
ment, his  affidavit  of  intention  of  becoming  a 
candidate  for  a  specified  office;  and  his  veri- 
fied statement  of  his  expenditures  need  not 
include  items  of  expense  incurred  or  paid 
prior  to  the  time  of  filing  such  affidavit  of 
intention.  State  ew  rel.  Brady  v.  Bates 
(Minn.),  12-105. 

Fraudulent  registration.  —  Evidence 
examined  in  a  prosecution  for  fraudulent  reg- 
istration and  held  to  show  that  the  place  of 
registration  was  within  the  voting  precinct 
where  the  accused  was  alleged  to  have  regis- 
tered falsely,  though  the  contract  for  tjie  use 
of  the  place  was  excluded.  State  v.  Thava- 
not   (Mo.),  20-1122. 

The  secretary  of  the  board  of  election  com- 
missioners may  testify  to  the  fact  that  there 
was  a  general  registration  of  voters  in  the 
city  on  the  date  alleged  in  an  indictment  for 
fraudulent  registration.  State  v.  Thavanot 
(Mo.),  20-1122. 

A  remark  by  the  state's  counsel  in  a  prose- 
cution for  falsely  registering  that  "one  who 
steals  your  vote  is  worse  than  a  thief "  is 
beyond  the  scope  of  legitimate  argument. 
State  r.  Thavanot  (Mo.),  20-1122. 

10.  Action  for  Wrongful  Deprivation  of 
Eight  to  "Vote. 

Iiiabllity  for  wrongful  act.  —  The  right 
of  a  qualified  elector  to  vote  is  neither  a 
property  right  nor  a  right  of  person,  but  it  is 
a  mere  political  privilege;  and  therefore  an 
^Jeqtor  has  no  cause  of  fiction  figft^nst  9,  per< 


ELECTORS  —  ELECTRiCiTY. 


700 


son  who  prevents  him  from  voting  at  an  elec- 
tion unless  such  person  acts  maliciously. 
Morris  v.  Colorado  Midland  K.  Co.  (Colo.), 
20-1006. 

ELECTOBS. 

See  Elections. 

EI.ECTBICITT. 

1.  Liability    op    Electbic    Light   and 

Power  Companies  in  Genebal. 

2.  Liability  fob  Injuries  to  Person  ob 

Pbopeety. 

Contract  between  electric  companies  as  mo- 
nopoly, see  Monopolies  and  Cobpoeate 
Trusts,  2  b. 

Degree  of  care  required  in  using  electricity 
as  motive  power,  see  Street  EAiLWAys, 
8  a   (2). 

Electric  cars,  see  Street  Railways. 

Fixing  charges  for  electric  light  as  denying 
equal  protection  of  laws,  see  Constitu- 
tional Law,  10. 

Liability  of  municipality  for  injuries  in 
operation  of  electric  light  plant,  see 
Municipal  Corporations,  9  b   (1). 

Power  house  as  nuisance,  see  Nuisances, 
lb. 

Right  of  electric  light  and  power  company 
to  condemn  private  property,  see  Emi- 
nent Domain,  4  b. 

Right  of  railroad  to  use  electricity  for  mo- 
tive power,  see  Railroads,  5  a. 

Eight  to  use  water  of  stream  for  generation 
of  electric  power,  see  Waters  and 
Watercourses,  3  b   (3). 

1.  Liability  of  Electric  Light  and  Power 

Companies  in  General. 

As  manufacturers.  —  An  electric  light 
company  is  not  a  "  manufacturer "  within 
the  meaning  of  the  Louisiana  constitution 
authorizing  the  legislature  to  impose  license 
taxes  but  exempting  "  manufacturers  "  from 
liability  to  such  taxation.  State  v.  New 
Orleans" R.,  etc.,  Co.,   (La.),  7-724. 

2.  Liability   foe   Injuries   to  Person   ob 

Property. 

Xiiability  as  contractual  or  tortious  — 
limitation  of  actions.  —  Where  a  minor 
is  injured,  while  residing  in  his  mother's 
house,  by  contact  with  an  electric  wire  in  use 
there  under  a  contract  between  an  electric 
company  and  his  mother,  and  the  evidence, 
in  an  action  to  recover  damages  for  the  in- 
jury, tends  to  show  that  the  wire  which 
caused  the  injury  was  ordinarily  charged 
with  a  harmless  current  of  low  pressure,  but 
that,  at  the  time  of  the  accident,  it  was 
crossed  with  a  wire  carrying  a  current  of 
high  pressure,  the  action  must  be  regarded  as 
based  on  negligence,  rather  than  on  breach  of 
contract,  and  if  the  defendant  company  is 
operating  under  the  Consolidated  Railway 
CompRuy'^  Act  9f  ]m  (5.9  Yict.j  o,  fi?  f?, 


0.]),  it  is  entitled  to  the  benefit  of  the  six 
months'  limitation  of  actions  provided  by 
section  60  of  that  statute.  British  Columbia 
Electric  R.  Co.  v.  Crompton  (Can.),  17-1038. 

Duty  to  guard  against  injuries,  in 
general.  —  Electric  companies  are  bound  to 
use  reasonable  care  in  the  construction  and 
maintenance  of  their  poles,  crossarms,  and 
wires,  and  other  apparatus,  along  streets  and 
highways,  for  the  protection  of  persons  and 
property  from  injury.  Mize  v.  Rocky  Moun- 
tain Bell  Tel.  Co.   (Mont.),  16-1189. 

Failure  to  insulate  wires.  —  Where  an 
electric  light  company  places  its  wires  along- 
side of  and  about  ten  feet  from  a  bridge  but 
within  the  limits  of  the  land  dedicated  witli 
the  bridge  as  a  highway,  and  subsequently 
the  bridge  is  widened  to  a  point  within  a  few 
inches  of  the  wires,  the  company  is  liable  for 
injuries  sustained  by  a  boy  under  nine  years 
of  age  touching  the  uninsulated  wires  while 
he  is  playing  on  the  bridge.  Gloster  i;. 
Toronto  Electric  Light  Co.  (Can.),  6-529. 

Where  a  derrick  used  in  putting  up  a  house 
in  a  city  street  is  brought  into  contact  with 
uninsulated  and  unguarded  overhead  wires  of 
an  electric  light  and  power  company  which  is 
authorized  by  statute  to  place  its  wires  either 
overhead  or  underground,  with  the  result 
that  the  current  of  electricity  is  diverted  to 
the  street,  where  it  kills  a  workmaji  engaged 
in  operating  the  derrick,  the  electric  company 
cannot  be  held  liable  for  the  injury,  in  the 
absence  of  a  showing  that  the  insulation  or 
guarding  of  the  wires  would  have  been  effec- 
tual to  avert  the  accident.  Dumphy  v.  Mon- 
treal Light,  etc.,  Co.   (Eng.),  9-749. 

RenioTal  of  insulation  from  wires,  — 
In  an  action  for  damages  for  an  injury  to 
a  child  ten  years  old  alleged  to  have  been  re- 
ceived by  coming  in  contact  with  a  live  elec- 
tric wire,  a  declaration  which  alleges  that 
the  defendant,  in  transmitting  electricity, 
which  it  knew  to  be  a  dangerous  agency, 
through  a  thickly  settled  part  of  the  city, 
negligently  removed  the  insulation  from  its 
wires  at  the  place  where  they  passed  through 
the  limbs  of  a  tree  which  had  numerous 
branches  extending  almost  to  the  ground,  and 
in  which  the  plaintiff  and  other  children 
played,  and  that  by  reason  of  the  removal  of 
the  insulation  from  the  wires  they  thereby  be- 
came dangerous,  while,  if  properly  insulated, 
they  would  have  been  harmless,  and  that  the 
plaintiflF  being  ignorant  of  their  dangerous 
condition,  while  climbing  among  the  branches 
of  the  tree  came  in  contact  with  the  unin- 
sulated wire  and  received  the  injuries  com- 
plained of,  is  not  demurrable  as  failing  to 
aver  that  the  defendant  had  reason  to  believe 
that  the  wires  were  constructed  in  such  a 
place  and  manner  as  to  result  in  an  injury 
to  the  plaintiff,  or  as  failing  to  aver  th.it  it 
was  through  the  fault  of  the  defendant  that 
the  plaintiff  was  injured.  Temple  v.  Me- 
Comb  City  Electric  Light,  etc.,  Co.  (Miss.) 
10-924.  V  /. 

Stringing  wires  everhead  as  negli- 
gence. —  Where  an  electric  light  and  power 
company  is  authorized  by  statute  to  place  its 
wires  eitbeT  qverhe?!^  or  undCTgr^mi^,  jt  Js^ 
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not  negligence  for  the  company  to  place  its 
wires  overhead.  Dumphy  v.  Montreal  Light, 
etc.,  Co.  (Bng.),  9,749. 

Injuries  from  crossed  wires.  —  Where 
a  telephone  wire  falls  upon  an  eleetrio  light 
wire  and  thereby  becomes  charged  with  an 
electric  current  dangerous  to  human  life,  and 
such  current  is  in  turn  communicated  by  the 
telephone  wire  to  a  guy  wire  attached  to  a 
telephone  pole,  and  by  tlie  guy  wire  to  a 
wire  fence,  and  by  such  wire  fence  to  a  second 
wire  fence,  and  finally  causes  the  death  of  a 
person  who  comes  in  contact  with  the  fence, 
the  negligence  of  the  telephone  company  and 
the  electric  light  company  in  permitting 
their  wires  to  come  in  contact  may  properly 
bt  considered  the  proximate  cause  of  the 
death  of  such  person,  although  the  place 
where  he  is  killed  is  several  miles  distant 
from  the  place  where  the  wires  came  in  con- 
tact. In  such  a  case  both  companies  are 
chiirgeable  with  knowledge  that  serious  in- 
jury is  likely  to  result  to  some  person,  if 
their  wires  are  permitted  to  come  in  contact. 
Mize  V.  Kocky  Mountain  Bell  Tel.  Co, 
(Mont,),  16-1189. 

Question  of  negligence  for  jury.  — 
Ir.  an  action  against  the  telephone  company 
and  the  electric  light  company  jointly,  to  re- 
cover damages  for  the  death  of  a  person  killed 
under  the  circumstances  above  described, 
where  the  proof  shows  that  neither  of  the  de- 
fendants took  any  precautions  to  prevent  the 
wives  from  coming  in  contact,  except  to  fasten 
them  to  the  poles,  and  that  the  wires,  after 
crossing,  were  permitted  to  remain  in  contact 
for  many  hours  prior  to  the  accident,  the  ca3« 
is  properly  submitted  to  the  jury,  and  their 
finding  of  negligence  against  both  defendants 
will  not  be  disturbed.  Jlize  r.  Eocky  Moun- 
tain Bell  Tel.  Co.    (Mont.),   16-1189. 

Violation  of  ordinance  as  evidence  of 
negligence.  —  In  such  an  action,  proof  that 
the  wires  which  came  in  contact  were  strung 
within  less  than  four  feet  of  each  other,  in 
violation  of  a  municipal  ordinance,  is  sufli- 
cient  to  make  out  a  prima  facie  case  of 
negligence  on  the  part  of  both  defendants. 
Mize  V.  Kocky  Mountain  Bell  Tel.  Co. 
(Mont.),  16-1189. 


ELEVATORS. 

Duty  of  railroads  to  maintain  public  grain 
elevators,  see  Eaileoads,  5  c. 

Passenger  elevator  in  private  building  as  car- 
rier of  passengers,  see  Cakkiers,  1. 

Eights  and  liabilities  of  proprietors  of  grain 
elevators,  see  Warehouses,  1. 


ELIGIBIi:.ITY. 

Efi'ect  of  votes  for   ineligible  candidate,   see 
Elections,  7  e  (2). 


EUSORS. 


See  JuBY,  4  a, 


EMANCIPATION. 

Emancipation  of  children,  see  Parent  akq 
Child,  7. 


EMBALMERS. 

Licensing  embalmers,  see  Licenses,  5. 

EMBANKMENTS. 

See  Waters  and  Watercoubses,  3  b   (6). 

EMBEZZLEMENT. 

1.  Deeinition    and    Elements    op    Of- 

fense, 704. 

2.  Particular    Classes    of    Persons, 

705. 

3.  Venue  of  Prosecution,  706. 

4.  Sufficiency  of  Indictment,  706. 

5.  Evidence,  706. 

a.  Admissibility,  706. 

b.  Sufficiency,  706. 

6.  Sentence  and  Punishment,  707. 

Bankruptcy  as  affecting  liability  for  embez- 
zlement, see  Bankruptcy,  9. 

Expression  in  title  of  statute  providing  for 
punishment  for  embezzlement,  gee  Stat- 
utes, 3  b. 

Liability  of  bank  for  embezzlement  by  em- 
ployees, see  Banks  and  Banking,  5  b 
(2). 

Eeceipt  of  deposit  by  bank,  see  Banks  and 
Banking. 

1.  Definition  and  Elements  or  Offense. 

In  general.  —  Embezzlement  defined. 
State  V.  Moyer  (W.  Va.),  6-344. 

Essential  elements  of  crime  of  embezzle- 
ment stated.  State  v.  Moyer  (W.  Va.),  6- 
344. 

Refusal  of  demand  for  money.  —  In  a 
prosecution  for  embezzlement  it  is  not  neces- 
sary to  show  a  demand  for  the  return  of 
money  collected  by  an  agent,  and  a  refusal 
upon  his  part  to  return  it,  where,  by  the 
terms  of  the  contract,  the  time  for  an  ac- 
counting and  the  payment  of  the  money  is 
definitely  fixed.  State  v.  Moyer  (W.  Va.), 
6-344. 

Under  the  West  Virginia  statute,  in  a 
prosecution  for  embezzlement,  if  it  appears 
that  money  or  property  is  unlawfully  with- 
held by  the  accused  from  the  person  en- 
titled thereto,  and  that  he  has  failed  to  re- 
store or  account  for  such  property  or  money 
within  thirty  days  after  proper  demand  has 
been  made  therefor,  he  shall  be  presumed  to 
be  guilty,  but  such  presumption  may  be  re- 
butted by  proof.  State  v.  Moyer  (W.  Va.), 
6-344. 

While,  under  the  West  Virginia  statute  re- 
lating to  embezzlement,  a  demand  for  the 
return  of  property  or  money  may  be  made 
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for  the  purpose  of  creating  a  presumption  of 
fraudulent  conversion  against  the  accused, 
yet  it  is  not  essential  when  emlaezzlement 
or  fraudulent  conversion  can  be  otherwise 
proved,  except  when,  under  the  peculiar  cir- 
cumstances of  the  case,  demand  should  be 
made.    State  v.  Moyer  (W.  Va.),  6-344. 

Frandnlent  Intent.  —  The  mere  deten- 
tion of  money  belonging  to  another  without 
a  fraudulent  intent  to  deprive  that  other  of 
his  property  does  not  constitute  embezzle- 
ment.   State  V.  Moyer   (W.  Va.),  6-344. 

Receipt  of  money  by  virtue  of  office 
or  employment.  —  A  statute  providing  that 
the  conversion  of  money  or  property  received 
by  virtue  of  one's  "  office,  agency,  or  employ- 
ment "  shall  constitute  embezzlement,  should 
be  construed  reasonably  in  order  to  discour- 
age defalcation,  and  should  be  held  to  include 
the  conversion  of  money  or  property  received 
by  virtue  of  the  implied  as  well  as  the  express 
authority  of  the  agent.  Smith  v.  State 
(Tex.),  15-435. 

A  traveling  salesman  who,  having  charge 
of  a  branch  of  his  employer's  business,  per- 
mits an  article  in  his  custody  by  virtue  of 
his  employment  to  be  removed  by  another 
traveling  salesman,  and  who  subsequently 
accepts  from  the  latter  the  money  realized 
from  the  sale  thereof  for  the  purpose  of  being 
transmitted  to  their  common  employer,  re- 
ceives such  money  by  virtue  of  his  "office, 
agency,  or  employment,"  within  the  meaning 
of  such  a  statute,  and  if  he  converts  such 
money  to  his  own  use  he  is  guilty  of  embez- 
zlement.    Smith  V.  State   (Tex.),  15-435. 

Distinction  bettreen  embezzlement 
and  larceny.  —  Where,  in  a  prosecution  for 
larceny,  it  appears  that  the  driver  and  ser- 
vant of  a  transfer  company  received  goods 
from  a  railroad  company,  lawfully  and  by 
virtue  of  his  employment,  with  instructions 
to  deliver  the  same  to  the  freight  depot  of 
another  railroad  company,  and  arriving  too 
late  to  make  such  delivery  drove  to  the  ware- 
house of  his  employer,  the  transfer  company, 
to  leave  the  team  and  goods  for  the  night, 
and  after  doing  so  entered  into  a  criminal 
arrangement  with  another  person  for  appro- 
priating the  goods,  and  the  following  morn- 
ing, in  pursuance  of  such  arrangement,  took 
charge  of  the  team  and  goods,  and,  acting 
with  such  other  person,  feloniously  converted 
them,  and  there  is  no  evidence  of  any  intent 
on  the  part  of  the  driver  to  convert  the  goods 
to  his  own  use  until  after  the  team  and 
goods  were  left  in  the  transfer  company's 
warehouse,  the  mere  fact  that  the  goods  were 
left  for  the  night  does  not  change  his  agency 
or  relationship  so  as  to  create  a  new  taking 
with  felonious  intent  on  the  following  morn- 
ing, and  he  and  his  associate  in  the  felonious 
conversion  are  guilty  of  embezzlement  and 
not  of  larceny.  State  v.  Casey  (Mo.),  13- 
878. 

Under  a  count  of  an  indictment  charging 
that  a  named  person,  being  the  agent  and  ser- 
vant of  a  transfer  company,  then  and  there, 
by  virtue  of  such  employment,  had  in  his  pos- 
session and  under  his  care  and  control  certain 
property,  and  did  unlawfully  and  feloniously 
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embezzle  and  convert  to  his  own  use  the  said 
property,  with  the  unlawful,  fraudulent,  i-nd 
felonious  intent  to  deprive  the  owner,  the 
said  transfer  company,  of  the  use  thereof,  and 
that  the  defendant  then  and  there  feloniously 
was  present  aiding,  abetting,  and  assisting 
the  said  servant  and  agent,  the  said  embez- 
zlement to  do  and  commit,  the  defendant, 
whether  guilty  as  a  principal  or  as  an  ;ie- 
cessory  before  the  fact,  is  only  guilty  ®f  the 
offense  of  which  the  servant  and  agent  of  the 
transfer  company  is  guilty.  State  v.  Casey 
(Mo.),  13-878. 

New  Mexico  statute  construed.  —  The 
New  Mexico  statute  providing  that  if  "  any 
person "  or  "  any  collector  or  treasurer  of 
any  precinct  or  county  "  or  "  the  treasurer  or 
disbursing  officer  of  this  territory,"  or  "  any 
other  person  holding  an  office  under  the  laws 
of  this  territory,"  shall  in  any  way  convert 
to  his  own  use  or  dispose  of  moneys  of  the 
territory  intrusted  to  him,  "so  that  he  shall 
not  be  able  to  meet  the  demands  of  any  per- 
son lawfully  demanding  the  same,"  is  not 
limited  to  embezzlement  by  officers,  but  the 
clause  last  quoted  applies  only  to  the  part  of 
the  section  including  officers.  Territory  v. 
Hale   (N.  Mex.),  13-551. 

Election  of  ofCenses.  —  Under  the  Mis- 
sissippi statute  providing  that  if  any  di- 
rector, agent,  etc.,  of  an  incorporated  'com- 
pany "  shall  embezzle  or  fraudulently  secrete, 
conceal,  or  convert  to  his  own  use,  or  make 
way  with,  or  secrete  with  intent  to  embezzle 
or  convert  to  his  own  use,  any  goods,"  etc., 
he  shall  be  guilty  of  embezzlement,  the  alter- 
nate acts  denounced,  while  separate  and  dis- 
tinct, are  all  acts  of  embezzlement,  stated  in 
different  forms,  and  in  a  prosecution  under 
the  statute  no  error  is  committed  in  refusing 
to  compel  the  district  attorney  to  elect,  after 
the  evidence  is  all  in,  as  to  which  of  the 
single  acts  of  embezzlement  charged  he  will 
rely  on  for  a  conviction,  especially  where  the 
evidence  overwhelmingly  shows  that  the  ac- 
cused is  guilty  of  every  act  of  embezzlement 
supported  by  the  testimony.  Starling  r. 
State   (Miss.),  13-776. 

Statute  of  limitations.  —  Under  the 
Iowa  statute,  an  indictment  for  embezzlement 
must  "be  found  within  three  years  after  the 
commission  of  the  offense  and  not  after- 
wards," and  the  running  of  the  statute  of 
limitations  is  not  interrupted  by  the  return 
of  an  indictment  which  is  so  defective  that 
it  is  set  aside.  State  v.  Disbrow  (la.)  8- 
190.  '• 

2.  Paktictjlab  Classes  of  Persons. 

Agents.  —  An  agent  who  is  allowed  to 
retain  the  amount  of  his  commissions  from  a 
fund  collected  for  his  principal  is  guilty  of 
embezzlement  if  he  converts  the  entire  iEund 
to  his  own  use.  Commonwealth  v.  Jacobs 
(Ky.),  15-1226. 

Where  by  the  terms  of  the  contract  under 
which  an  agent  is  employed  to  collect  money 
on  commission,  he  is  required  to  turn  over  to 
his  employer  the  whole  amount  collected  be- 
fore being  entitled  to  commissions,  the  agent 
is  jiot   sueli   a  \oi^i  qwner  of  the  fur\^   f\3 
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will  prevent  his  prosecution  and  eonvietion 
for  embezzlement  of  the  whole  sum.  State  v. 
Moyer   (W.  Va.),  6-344. 

On  a  trial  for  embezzlement,  it  is  not  er- 
ror to  instruct  the  jury  that  if  any  portion 
of  the  money  alleged  to  be  embezzled  came 
into  the  defendant's  hands  as  agent  and  in 
behalf  of  the  principal,  and  he  fraudulently 
converted  the  money  to  his  own  use,  he  is 
guilty  of  embezzlement  thereof.  State  v. 
Moyer   (W.  Va.),  6-344. 

Guardian.  —  A  charge  of  embezzling 
money,  in  an  indictment  against  a  guardian 
for  embezzlement,  is  suiBciently  sustained  by 
proof  that  the  guardian  received  money  of 
his  ward,  that  he  let  the  money  out  upon  in- 
terest, and  that  he  embezzled  notes  taken 
from  borrowers  of  money.  State  v.  Disbrow 
(la.),  8-190. 

Partner.  —  Where  a  person  engaged  in 
the  business  of  dealing  in  organs,  the  instru- 
ments remaining  the  property  of  the  manu- 
facturer until  sold,  employs  another  person 
to  sell  the  organs  under  an  agreement  that 
the  employer  is  to  furnish  the  person  em- 
ployed a  team  and  vehicle  and  is  to  board 
him  and  take  care  of  the  team  and  vehicle 
while  they  are  in  town,  and  that  the  person 
employed  is  to  pay  his  own  expenses  while 
traveling,  and  that  the  two  are  to  share 
equally  in  the  amount  of  money  received  for 
the  organs  over  and  above  the  cost  price  and 
freight,  the  employer  and  the  person  so  em- 
ployed are  copartners,  and  both  the  organs 
and  the  profits  are  partnership  property  and 
cannot  be  the  subject  of  embezzlement  as  the 
property  of  the  employer.  McCrary  v.  State 
(Tex.),' 14-722. 

Where,  under  such  circumstances,  an  organ 
is  sold  by  the  copartner  engaged  in  selling 
the  instruments  and  a  written  mortgage  is 
taken  on  the  instrument  as  the  property  of 
the  other  copartner,  the  copartner  making  the 
sale  cannot  be  guilty  of  a  conversion  of  the 
instrument  sold  or  embezzlement  of  the  pro- 
ceeds of  the  sale  on  the  ground  of  an  inten- 
tion at  the  time  of  making  the  sale  to  appro- 
priate the  proceeds  thereof.  McCrary  v.  State 
(Tex.),  14-722. 

3.  Venue  of  Prosecution. 

Checks  drawn  on  bank  in  another 
county.  —  The  venue  of  a  prosecution  for 
embezzlement  by  the  defendant  in  checking 
out  for  his  own  purposes  the  funds  of  the 
county  deposited  in  bank  is  properly  laid  in 
the  county  where  the  cheeks  were  drawn  and 
all  the  acts  of  the  defendant  were  done,  al- 
though the  depositary  bank  which  paid  the 
checks  is  situated  in  another  county.  Terri- 
tory V.  Hale  (N.  Mex.),  13-551. 

4.  Sufficiency  op  Indictment. 

Joinder  of  embezzlement  and  lar- 
ceny. —  Under  the  Iowa  statute  providing 
that  an  indictment  must  charge  but  one  of- 
fense, an  indictment  containing  counts  of  em- 
bezzlement and  larceny  charges  two  offenses, 
find  a  conviction  thereunder  cannot  be  had 
unless    the   prosecution   is   required   to   elect 


upon  which  count  it  will  proceed.  State  v. 
Finnegean   (la.),  4-628. 

Demand  and  refusal.  —  In  an  indict- 
ment under  a  statute  which  does  not  make 
demand  and  refusal  an  essential  element  of 
the  offense  of  embezzlement,  it  is  unnecessary 
to  allege  a  demand  for  the  property  converted 
and  the  refusal  of  the  accused  to  deliver  the 
same.  Commonwealth  r.  Kelly  (Ky.),  15- 
573. 

Value  of  property  embezzled.  —  An 
indictment  charging  the  embezzlement  of  the 
sum  of  a  stated  number  of  dollars  in  money 
sufficiently  alleges  the  value  of  the  money 
embezzled.  Territory  v.  Hale  (N.  Mex.),  13- 
551. 

Ownership  of  Property.  —  Unless  the 
rule  is  modified  by  statute,  the  ownership  of 
property  embezzled  must  be  alleged  with  the 
same  accuracy  as  in  an  indictment  for  lar- 
ceny.    People  1-.  Brander  (111.),  18-341. 

An  indictment  for  embezzlement  of  prop- 
erty, etc.,  of  the  "  American  Express  Com- 
pany, an  association "  without  alleging  in- 
corporation or  such  facts  as  would  show  that 
the  company  could  own  property  by  the  name 
given,  is  fatally  defective.  People  v.  Brander 
(111.),  18-341. 

5.  Evidence. 
a.  Admissibility. 

Solvency  of  defendant.  ^  On  a  trial 
for  embezzlement,  evidence  of  the  solvency  of 
the  defendant  at  or  immediately  prior  to  the 
time  of  the  embezzlement  is  admissible.  State 
V.  Moyer  (W.  Va.),  6-344. 

Failure  to  account  for  other  funds. 
—  In  a  prosecution  against  a  guardian  for 
embezzlement,  it  is  erroneous  to  admit  evi- 
dence that  as  guardian  of  other  persons  the 
defendant  failed  to  account  for  trust  funds 
in  his  hands,  as  the  mere  failure  to  account 
neither  proves  nor  implies  embezzlement. 
State  V.  Disbrow  (Iowa)',  8-190. 

Other  offenses.  —  In  the  prosecution  of 
a  post  office  clerk  for  the  embezzlement  of  an 
article  contained  in  a  letter,  evidence  that 
the  defendant  had  stated,  shortly  before  his 
arrest,  that  he  had  recently  burned  up  and 
destroyed  a  lot  of  circulars  that  came  into 
his  post  office,  is  admissible,  the  destruction 
of  mail  matter  being  kindred  in  its  nature 
to  the  theft  of  it  and  bearing  on  the  ques- 
tion of  the  defendant's  disposition  and  inten- 
tion. Chitwood  V.  United  States  (U.  S.),  11- 
814. 

On  prosecution  of  postal  clerk.  —  In 
a  prosecution  of  a  post  office  clerk  for  the 
embezzlement  of  an  article  contained  in_  a 
letter,  where  the  testimony  of  government  in- 
spectors that  they  were  watching  at  a  dis- 
tance and  saw  the  defendant  cut  open  the 
letter,  take  the  article  therefrom,  and  place 
it  in  a  pigeonhole  is  contradicted  by  the  de- 
fendant, who  testifies  that  he  found  the  arti- 
cle loose  on  his  table  while  he  was  assorting 
the  mail,  and  placed  it  in  the  pigeonhole,  in- 
tending, if  he  did  not  find  the  package  "from 
which  it  came,  to  turn  it  over  to  the  proper 
authorities,   evidence   is   admissible   to   show 
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that  immediately  preceding  and  up  to  the 
time  in  question  it  was  common  for  the  mail 
to  come  into  the  office  in  bad  condition  with 
the  ends  and  edges  of  envelopes  and  packages 
so  broken  and  worn  that  solid  substances 
might  readily  fall  from  them,  such  fact  being 
a  circumstance  tending  to  support  the  de- 
fendant's theory.  Chitwood  r.  United  States 
(U.  S.),  11-814. 

b.    Sufficiency. 
Embezzlement  of  part  of  snxu  alleged. 

—  Under  an  indictment  for  embezzlement  it 
is  sufficient  for  the  state  to  prove  embezzle- 
ment of  any  part  of  the  amount  alleged  to 
have  been  embezzled.  State  v.  Moj'er  (W. 
Va.),  6-344. 

Emliezzlemeiit  at  different  times.  — 
On  the  trial  of  a  charge  of  embezzlement, 
proof  that  the  money  alleged  to  have  been 
embezzled  by  the  agent  was  received  in  sev- 
eral sums,  at  different  times,  and  from  dif- 
ferent persons,  during  the  course  of  continu- 
ous dealing  between  such  agent  and  his  prin- 
cipal, will  support  a  verdict  of  the  jury  find- 
ing the  aggregate  sum  as  the  amount  of  a 
single  embezzlement.  State  v.  Moyer  (W. 
Va.),  6-344. 

Draining  checks  as  embezzlement  of 
money.  —  There  is  no  variance  between  an 
allegation  of  embezzlement  of  the  public 
moneys  of  a  county  and  proof  that  the  de- 
fendant, without  obtaining  possession  of  the 
actual  money,  drew  checks  against  the  ac- 
count to  which  the  moneys  were  deposited 
which  were  dulv  presented  and  paid.  Terri- 
tory V.  Hale  (N.  Mex.),  13-551. 

Proof  of  corpus  delicti.  —  In  a.  prose- 
cution against  the  secretary  of  a  corporation 
for  embezzlement  of  its  funds,  evidence  re- 
vie^^'ed  and  held  to  constitute  sufficient  proof 
of  the  corpus  delicti  to  warrant  the  submis- 
sion of  the  case  to  the  jury.  People  v.  Wil- 
son  (Mich.),  17-628. 

6.  Sentbnck  Airo  Punishment. 

Imprisonment  for  failnre  to  make 
restitution.  —  No  principle  of  justice  ia 
violated  by  a  statute  which  permits  a,  sen- 
tence for  embezzlement  to  include  an  order 
for  restitution  to  an  amount  named,  to  be 
satisfied,  if  the  defendant  is  unable  to  pay, 
by  further  imprisonment,  the  result  of  which 
is  to  permit  the  person  defrauded  to  sue  the 
defendant  civilly  for  any  excess  due  him  over 
the  amount  found  by  the  court.  Freeman  v. 
United  States   (U.  S.),  19-755. 

A  provision  in  a  judgment  on  a  conviction 
of  embezzlement,  that  the  defendant,  in  addi- 
tion to  a  term  of  imprisonment  for  the 
crime,  shall  restore  to  the  owner  the  sum 
embezzled,  or  in  lieu  thereof  shall  suffer  im- 
prisonment for  a  further  term, does  not  con- 
stitute imprisonment  for  debt,  where  the 
statute  requires  a  sentence  for  embezzlement 
to  include  an  order  of  restitution  and  for  the 
payment  of  costs,  and  provides  that  if  the 
defendant  is  unable  to  satisfy  the  pecuniary 
liabilities  he  shall  be  subject  to  a  certain 
additional  term  of  imprisonment.  Freeman 
V.  United  Stfites  (U,  S.),  19-755, 


EMBLEMS. 

Use  on  ballots,  see  Elections,  7  c. 

EMBRACERY. 

Good  faith  as  defense.  —  Under  a  stat- 
ute making  it  a  crime  for  any  person  to  dis- 
suade or  attempt  to  dissuade  any  person  by 
threats,  bribes,  or  other  corrupt  means  from 
giving  evidence  in  any  cause,  the  offense  is 
committed  by  attempting  by  corrupt  means 
to  dissuade  a  witness  from  giving  at  the 
final  trial  of  a  cause  the  same  evidence  that 
he  gave  on  the  preliminary  hearing,  although 
the  accused  honestly  believes  that  the  evi- 
dence is  untrue,  and  although  his  object  is 
to  get  the  witness  to  tell  at  the  final  trial 
what  the  accused  believes  to  be  the  truth. 
Eex  V.  Silverman   (Can.),  13-577. 


EMERGENCIES. 

Acts  in  emergency  as  negligence,  see  Negli- 
gence, 7  a;  Street  Railways  8  a  (6). 

Construction  of  exception  in  labor  laws,  see 
Labor  Laws,  2. 

Failure  of  labor  law  to  provide  for  emer- 
gencies, see  Labor  Laws,  1  b. 


EMINENT   DOMAIN. 

1.  In  General,  708. 

3.  Who  May  Exercise  Power,  708. 
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9.  Condemnation  Pboceedings,  716. 

a.  In  general,  716. 

b.  Nature  of  proceeding,  717. 

c.  Venue,  717. 

d.  Effort   to    purchase   as    condition 

precedent,  717. 

e.  Notice  to  landowner,  718. 

f.  Parties,  718. 

g.  Pleading,   718. 

h.  Preliminary  hearing  or  trial,  718. 
1.  Tribunal  to   assess  damages,  719. 
j.  Evidence,  719. 
k.  Instructions,  721. 
1.  Judgment,    721. 
m.  Review  of   proceedings,  721. 
n.  Costs  and  fees,  722. 
o.  Possession    pending    proceedings, 
722. 

10.  Reversion  of  Condemned  Land,  723. 

11.  Remedies  of  Landowneb,  723. 

a.  In  general,  723. 

b.  Action  for  damages,  723. 

c.  Injunction,  723. 

Appeal  in  condemnation  proceedings,  see  Ap- 
peal and  Eebok,  4  d. 

Competency  of  jurors  in  condemnation  pro- 
ceedings, see  JuBT,  5  c. 

Condemnation  proceedings  as  breach  of  war- 
ranty against  incumbrances,  see  Deeds, 
4. 

Deed  in  condemnation  proceedings  as  evi- 
dence to  show  place  of  crime,  see  Crim- 
inal Law,  6  n   (1). 

Proceeding  by  railroad  to  acquire  right  of 
way,  see  Railroads,  2  c   (1). 

Proceeding  by  telegraph  and  telephone  com- 
pany to  acquire  right  of  way,  see  Tele- 
graphs AND  Telephones,  3. 

Reassessment  of  benefits  in  eminent  domain 
proceeding,  as  new  action,  see  Limi- 
tation OF  Actions,  4  b  ( 2 ) . 

Record  in  condemnation  proceeding  as  color 
of  title,  see  Adverse  Possession. 

Right  to  compensation  for  injuries  caused  by 
street  improvements,  see  Streets  and 
Highways,  4. 

Eight  to  jury  trial  in  condemnation  proceed- 
ings, see  Jury,  1  c. 

1.  In  General. 

Constitutionality  of  Indiana  statute. 

—  The  Indiana  eminent  domain  statute  is  not 
violative  of  either  the  federal  or  the  state 
constitution.  Morrison  v.  Indianapolis,  etc., 
R.  Co.   (Ind.),  9-587. 

2.  Who  May  Exercise  Power. 

Street  railway  company.  —  A  street 
railway  company  has  no  right  to  enter  on 
land  for  the  purpose  of  constructing  its  road, 
until  it  has  acqiiired  the  right  to  do  so  by 
agreement  with  the  owners  or  by  payment 
into  court  of  the  amount  awarded  in  con- 
demnation proceedings  duly  had;  but  it  has 
the  right,  if  it  proceeds  in  good  faith,  and 
without  unnecessary  and  unreasonable  delay, 
to  go  ahead  and  appropriate  land  in  the 
manner  pregcri^ecl  b^  law,   and  to  be  pro- 


tected in  the  exercise  and  enjoyment  of  its 
franchise.  Fayetteville  St.  Ry.  v.  Aberdeen, 
etc.,  R.  Co.   (N.  Car.),  9-683. 

Telegraph  company.  —  The  Act  of  Con- 
gress empowering  telegraph  companies  to 
construct  lines  on  public  lands,  roads,  or 
^vaters  of  the  United  States  is  merely  an  ex- 
ercise of  national  power  to  withdraw  com- 
mercial intercourse  by  telegraph  from  state 
control  and  does  not  confer  upon  such  com- 
panies the  right  of  eminent  domain.  Western 
L'nion  Tel.  Co.  v.  Pennsylvania  R.  Co.  (U. 
S.),  1-517. 

De  facto  corporation.  —  A  corporation 
which  is  such  de  facto  only  may  maintain 
condemnation  proceedings  under  the  law  of 
eminent  domain.  Morrison  v.  Indianapolis, 
etc.,  R.  Co.   (Ind.),  9-587. 

Foreign  corporation,  —  Under  the  con- 
stitution and  statutes  of  Montana,  a  foreign 
corporation  is  not  authorized  to  exercise  the 
right  of  eminent  domain.  Helena  Power 
Transmission  Co.  v.  Spratt  (Mont.),  10- 
1055. 

Lessee  of  corporation.  .—  The  lessee  of 
a  corporation  cannot  exercise  the  right  of 
eminent  domain  conferred  by  statute  upon 
such  corporation.  Western  Union  Telegraph 
Co.  V.  Pennsylvania  R.  Co.  (U.  S.),  1-533. 

3.  Discretion  in  Exercise  or  Powee. 

Obligation  to  take..  —  The  federal  stat- 
ute authorizing  a  certain  railroad  company 
to  locate  its  freight  yard  within  a  described 
aiea  in  the  District  of  Columbia  and  em- 
2)owering  it  to  acquire  by  purchase  or  con- 
demnation "  the  laud  and  property  neces- 
sary "  for  that  purpose,  does  not  require  the 
company  to  acquire  all'  the  land  within  the 
prescribed  area,  but  merely  empowers  it  to 
acquire  such  lands  as  are  necessary  for  the 
authorized  purpose.  United  States  ex  rel. 
Riley  v.  Baltimore,  etc.,  R.  Co.  (D.  C),  7- 
335. 

Right  of  landowner  to  compel  tak- 
ing. —  The  provision  of  the  federal  statute 
authorizing  a  certain  railroad  company  to 
locate  its  freight  yard  in  the  District  of  Co- 
lumbia, to  the  effect  that  any  property  owner 
whose  land  is  included  in  the  location  se- 
lected by  the  railroad,  and  approved  by  the 
commissioners  of  the  District,  "  shall  have 
the  right,  within  two  years,  to  begin  pro- 
ceedings to  compel  the  appropriation  of  said 
lands,"  does  not  entitle  a  property  owner 
whose  land,  though  situated  in  the  area  pre- 
scribed by  the  statute,  is  not  included  in  the 
location  selected  by  the  company  in  the  ex- 
ercise of  its  discretion  and  approved  by  th? 
commissioners,  to  compel  the  company  to  ap- 
propriate his  land.  United  States  ex  rel. 
Riley  v.  Baltimore,  etc.,  R.  Co.  (D.  C),  7- 
3.35. 

Remedy  for  abuse  of  discretion.  — 
While  a  corporation  has  primary  discretion 
ill  determining  what  land  is  necessary  for 
the  purpose  for  which  it  is  authorized  to 
make  appropriations,  the  probate  judge  has 
power  under  the  Ohio  statute  to  prevent 
abuse   of   such   discretion   and   to   dismiss  a 
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petition  for  appropriation  on  the  ground  that 
the  same  will  be  an  abuse  of  corporate  power 
or  destructive  of  the  public  use  to  which  the 
land  is  already  devoted;  and  since  such  an 
adequate  remedy  at  law  exists,  injunction 
will  not  lie  on  such  grounds  to  prevent  a 
prosecution  of  appropriation  proceedings. 
Wheeling,  etc.,  R.  Co.  v.  Toledo  Ey.,  etc.,  Co. 
(Ohio),  2-941. 

4.  Uses    toe    Which    Pbopebty    Mat    Be 
Taken. 

a.  In  general. 

Private  use.  —  A  condemnation  of  prop- 
erty for  private  use  is  forbidden  by  the  Four- 
teenth Amendment  of  the  Constitution  of 
the  United  States.  Hairston  v.  Danville, 
etc.,  R.  Co.   (U.  S.),  13-1008. 

The  provision  in  the  constitutions  of  the 
United  States  and  of  Utah  that  private  prop- 
erty shall  not  be  taken  for  a  public  use  with- 
out just  compensation  means  that  private 
property  cannot  be  taken  for  a  strictly  pri- 
vate use.     Nash  v.  Clark   (Utah),  1-300. 

Private  property  can  be  taken  under  the 
power  of  eminent  domain  only  for  a  public 
purpose,  and  the  owner  may  always  raise  the 
question  whether  the  purpose  for  which  his 
property  is  sought  to  be  taken  is  public  in 
its  nature.  New  Orleans  Terminal  Co.  v. 
Teller   (La.),  2-127. 

TTse  partly  pnblie  and  partly  private. 
—  Where  the  purposes  stated  in  a  petition 
to  take  private  property  under  the  right  of 
eminent  domain  are  partly  public  and  partly 
private,  the  right  to  proceed  must  be  de- 
nied. Minnesota  Canal,  etc.,  Co.  v.  Koochi- 
ching Co.   (Minn.),  7-1182. 

When  private  property  is  taken  for  public 
use  the  general  rule  is  that  it  can  be  taken 
only  to  the  extent  required  by  the  public  use 
to  which  the  property  is  to  be  applied.  Sears 
V.  Chicago   (111.),  20-539. 

b.  What  constitutes  public  use. 

In  general.  —  Public  use,  within  the 
meaning  of  the  constitutional  provisions  as 
to  taking  private  property  therefor,  is  a  use 
that  will  promote  the  public  interest  and 
tend  to  develop  the  natural  resources  of  the 
commonwealth.  Nash  v.  Clark  (Utah),  1- 
300. 

A  use  is  not  public  so  as  to  authorize  a 
taking  of  private  property  under  the  right 
of  eminent  domain,  unless  the  public  has  the 
right,  under  proper  regulations,  to  resort 
to  the  property  for  the  use  for  which  it  is 
acquired,  independently  of  the  will  or  caprice 
of  the  taker.  Minnesota  Canal,  etc.,  Co.  v. 
Koochiching  Co.  (Minn.),  7-1182. 

Qnestion  for  court.  —  It  i^  for  the 
courts  to  determine  whether  the  use  for 
which  a  statute  authorizes  the  condemnation 
of  land  or  the  imposition  of  taxej  is  a  public 
use.  Billings  Sugar  Co.  v.  Fish  (Mont.), 
20-264. 

Following  decision  of  state  courts. — 
The  United  States  Supreme  Court,  in  de- 
termining whether  a  taking  of  property  un- 


der the  right  of  eminent  domain  is  in  viola- 
tion of  the  Fourteenth  Amendment  of  the 
Federal  Constitution  as  a  taking  for  a  pri- 
vate ixse,  will  keep  in  view  the  diversity  of 
local  conditions,  and  show  great  respect  for 
the  judgment  of  the  state  court  as  to  what 
should  be  deemed  a  public  use  in  that  state. 
Hairston  v.  Danville,  etc.,  R.  Co.  (U.  S.), 
13-1008. 

Private  railroad  to  quarry.  —  One  en- 
gaged in  the  business  o~f  quarrying  stone  who 
needs  a  right  of  way  for  a  private  railroad 
across  the  lands  of-  others  may  obtain  the 
same  by  condemnation  proceedings  under  the 
constitution  and  laws  of  Georgia.  Jones  v. 
Venable  (Ga.),  1-185. 

Spur  railroad  tracks  to  private  es- 
tablishments. —  The  condemnation  of  land 
for  a  spur  railroad  track  which  can  be  used 
and  is  designed  to  be  used  not  only  for  ac- 
cess to  a  nearby  private  manufacturing  es- 
tablishment, but  for  the  storage  of  cars  to  be 
laden  or  unladen  by  consignees  and  shippers 
of  freight  and  to  relieve  the  congestion  of 
business  which  overburdens  the  limited  track- 
age of  the  road,  is  for  a  public  use  and  not 
in  violation  of  the  Fourteenth  Amendment 
of  the  Federal  Constitution;  and  the  use  is 
not  the  less  public  because  the  motive  dic- 
tating the  particular  location  of  the  road  is 
to  reach  a,  private  industry,  or  because  the 
proprietors  of  that  industry  contributed  to 
the  cost  of  construction.  Hairston  v.  Dan- 
ville, etc.,  R.  Co.   (U.  S.),  13-1008. 

Where  a  proposed  spur  track  is  intended 
for  the  transportation  of  freight  in  carload 
lots  to  and  from  a  number  of  industrial 
plants  in  a  town  or  city,  its  use  is  open  to 
the  public,  and  a  railroad  company  construct- 
ing such  track  has  the  right  to  expropriate 
necessary  crossings  over  the  spur  tracks  of 
another  railroad  company.  Kansas  City, 
etc.,  R.  Co.  V.  Louisiana'  Western  R.  Co. 
(La.),  7-831. 

Business  of  Mining.  —  As  the  business 
of  mining  for  the  benefit  of  the  mine  owner 
is  as  much  a  private  affair  as  that  of  the 
farm  or  factory,  the  right  of  eminent  domain 
cannot  be  invoked  in  aid  of  it.  Sutter  v. 
Nicols   (Cal.),  14-900. 

The  mining  of  gold  to  be  applied  to  the 
private  use  of  the  miner  is,  regardless  of  the 
extent  to  which  it  may  help  to  maintain  tho 
gold  standard,  not  a  public  pyrpose  in  behalf 
of  which  the  power  of  eminent  domain  may 
be  exercised,  or  for  which  the  private  prop- 
erty of  others  may  be  taken  or  its  injury 
lawfully  authorized.  Sutter  u.  Nicols  (Cal.), 
14-900. 

Mine  railways.  —  The  construction  and 
operation  of  roads  and  tramways  for  the  de- 
velopment and  working  of  mines  is  a  public 
use,  and  the  Utah  statute  providing  that 
eminent  domain  may  be  exercised  in  behalf 
of  such  a  use  is  not  in  conflict  with  the  state 
constitution  as  authorizing  condemnation  for 
a  use  not  public.  Highland  Boy  Gold  Min 
Co.  V.  Strickley  (Utah),  3-1110. 

Generation  of  electric  power.  —  The 
taking  of  land  by  a  corporation  organized 
as  a  water   power  company  and  an  electric 
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power  csmpany,  for  the  purpose  of  estab- 
lishing a  water  power  to  rlin  a  power  house 
in  which  electricity  is  to  be  generated  or 
manufactured  and  thence  transmitted  to 
neighboring  cities  and  there  sold  for  public 
lighting,  the  operation  of  railways,  manu- 
factories, private  lighting  and  heating,  etc., 
is  not  taking  for  public  use  and  is  not  a 
legitimate  exercise  of  the  right  of  eminent 
domain,  where  the  right  of  the  public  to  the 
use  and  enjoyment  of  the 'property  has  not 
been  regulated,  guaranteed,  and  safeguarded 
by  proper  legislation.  State  v.  White  Eiver 
Power  Co.    (Wash.),  4-987. 

The  Georgia  statute  which  confers  author- 
ity to  exercise  the  right  of  eminent  domain 
upon  any  owner  of  water  power  desiring  to 
generate  electricity  by  water  or  steam  power 
for  the  purpose  of  supplying  light,  heat,  or 
power  to  others,  under  specified  conditions, 
is  not  violative  of  that  clause  of  the  consti- 
tution which  prohibits  the  taking  of  prop- 
erty without  due  process  of  law.  Jones  'U. 
North  Georgia  Electric  Co.   (Ga.),  5-526. 

The  generation  and  sale  of  electricty  to 
manufactories  do  not  constitute  a  public  use 
for  which  private  property  may  be  taken  un- 
der the  right  of  eminent  domain  for  the  pur- 
pose of  obtaining  a  supply  of  water  power 
by  a  corporation  chartered  only  to  operate 
electric  cars  and  an  electric  lighting  system. 
State  ex  rel.  Harris  v.  Superior  Court 
(Wash.),  7-748. 

A  corporation  empowered  by  its  charter 
among  other  things  to  build,  maintain,  and 
operate  a  reservoir,  dam,  water  power,  and 
electrical  plant  intended  to  furnish  water 
and  electrical  power  to  the  public  generally, 
or  to  such  portion  of  the  public  as  may  have 
occasion  to  purchase  and  use  the  same,  and 
to  furnish  water  for  sale,  rental,  and  distri- 
bution to  the  public  generally  for  the  irri- 
gation of  lands  and  for  other  beneficial  pur- 
poses, may  condemn  lands  for  the  accom- 
plishment of  such  purpose,  as  this  is  a 
public  use  for  which  private  property  may 
be  taken.  Helena  Power  Transmission  Co. 
V.  Spratt  (Mont.),  10-1055. 

Creation  of  irater  poirer.  —  The  gen- 
eration of  electricity  by  water  power  for  dis- 
tribution and  sale  to  the  general  public  on 
equal  terms,  subject  to  governmental  control, 
is  a  public  enterprise,  and  property  used  for 
that  purpose  is  devoted  to  a  public  use;  but 
the  creation  of  water  power  and  a  water- 
power  plant  for  the  purpose  of  "  supplying 
water  power  from  -the  wheels  thereof  "  to  the 
public  is  a  private  enterprise,  in  aid  of  which 
the  power  of  eminent  domain  cannot  be  ex- 
ercised. Minnesota  Canal,  etc.,  Co.  v.  Kooch- 
iching Co.   (Minn.),  7-1182. 

Irrigation.  —  The  use  of  water  for  irriga- 
tion is  a  public  use,  and  the  legislature  may 
provide  by  statute  for  the  condemantion  of 
private  property  for  irrigation  purposes  or 
for  the  condemnation  of  a  right  of  way  in  an 
ivrigation  ditch  already  constructed.  Nash 
V.  Clark   (Utah),  1-300. 

The  Utah  statute  providing  for  the  con- 
demnation of  the  land  of  one  individual  to 
allow    another    individual    to    obtain    water 


from  a  stream  in  which  the  latter  has  an 
interest  to  irrigate  his  land,  is  not,  in  view 
of  the  conditions  of  the  soil  and  climate  of 
the  state  where  it  was  enacted,  invalid  as 
authorizing  condemnation  for  a.  private  use. 
Clark  17.  Nash  (U.  S.),  4-1171. 

Under  the  constitution  and  statutes  of  this 
state  irrigating  canals  are  declared  to  be  a 
public  use.  Portneuf  Irrigating  Co.  v.  Budge 
(Idaho),  18-674. 

The  taking  of  land  for  the  construction  of 
drains  for  "  the  improvement  or  reclamation 
of  agricultural  lands,  public  health,  conven- 
ience, or  welfare"  (Laws  Mont.  1905,  c.  106) 
is  for  a  public  use.  Billings  Sugar  Co.  v. 
Fish   (Mont.),  20-264. 

Degtruction  of  private  right  of  way. 
—  A  private  right  of  way  is  real  property, 
and  it  is  taken  for  a.  public  use  so  as  to  en- 
title the  owner  to  compensation,  where  it  is 
destroyed  by  the  condemnation  of  the  ser- 
vient land.  United  States  v.  Welch  (U.  S.), 
19-680. 

5'.  What  Mat  Be  Taken. 

Bight  to  fish.  —  The  right  to  fish  in  an 
inland  lake  of  New  Jersey  cannot  be  taken 
under  the  power  of  eminent  domain.  Al- 
bright V.  Sussex  County  Lake,  etc..  Commis- 
sion  (N.  J.),  2-48. 

Property  already  appropriated  to 
public  me.  —  Property  which  has  been 
appropriated  to  a  railroad  or  other  public 
iise  may,  under  lawful  authority  and  proce- 
dure, be  condemned  and  appropriated  to  an- 
other public  use;  but  in  the  absence  of  legis- 
lative authority  given  in  express  terms  or  by 
necessary  implication,  this  power  cannot  be 
exercised  where  the  second  appropriation  is 
entirely  inconsistent  with  and  practically 
destructive  of  the  first.  Fayttteville  St. 
Ry.  V.  Aberdeen,  etc.,  R.  Co.  (N.  Car.),  9- 
683. 

Where  it  is  sought  by  condemnation  pro- 
ceedings to  take  a  piece  of  property  that  is 
already  devoted  to  a  public  use,  the  necessity 
will  not  be  measured  by  the  extent  to  which 
the  use  is  actually  applied,  but  rather  to  the 
public  nature  and  character  of  the  use  to 
which  it  has  been  previously  applied.  Port- 
neuf Irrigating  Co.  v.  Budge  (Idaho),  18- 
674. 

Bight  to  use  canal  of  another  irri- 
gating company.  —  WJiere  the  necessity 
for  the  taking  is  shown,  one  canal  company 
will  be  allowed  to  condemn  a  part  of  the 
right  of  way  of  another  canal  company,  for 
the  purpose  of  enlarging  the  old  canal  to  a 
sufficient  capacity  to  carry  such  additional 
volume  of  water  as  may  be  needed  for  the 
use  of  the  latter  company.  Portneuf  Irri- 
gating Co.  V.  Budge   (Idaho),  18-674. 

Bailroad  rights  of  nray.  —  The  Act  of 
Congress  of  July  24,  1866,  confers  on  tele^ 
graph  companies  no  right  to  condemn  the 
rights  of  way  of  railroads  for  the  erection  of 
telegraph  lines.  Western  Union  Telegraph 
Co,  V.  Pennsylvania  R.  Co.   (U.  S.),  1-533. 

Railroads  are  not  highways  within  the 
meaning  of  a  statute  authorizing  a  telegrapli 
company   to   construct   lines   upon   the  high- 
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ways  of  tlie  state.  Western  Union  Tel.  Co. 
V.  Pennsylvania  R.  Co.  (U.  S.),  1-533. 

Tlie  right  of  way  of  a  railroad  is  properly 
devoted  to  a  public  use,  but  cannot  be  tiaken 
under  the  power  of  eminent  domain  without 
compensation,  and  under  an  Act  of  Congress 
telegraph  companies  cannot  occupy  a  rail- 
road right  of  way  except  with  the  consent  of 
the  latter;  nor  do  the  New  Jersey  statutes 
make  such  right  of  way  public  property  so 
as  to  subject  them  to  such  occupation.  West- 
ern Union  Tel.  Co.  v.  Pennsylvania  R.  Co. 
(U.  S.),  1-517. 

Abandoned  roadbed.  —  The  fact  that 
the  charter  of  a  railroad  company  gives  it 
the  specific  right  to  condemn  old  and  aban- 
doned roadbeds  does  not  give  it  the  right  to 
condemn  an  abandoned  roadbed  which  another 
railroad  company  has  already  made  a  part 
of  its  right  of  way  by  a  valid  prior  location. 
Fayetteville  St.  Ky.  v.  Aberdeen,  etc.,  R.  Co. 
(N.  Car.),  9-683. 

Interests  in  'water.  —  Interests  in  water, 
as  well  as  in  land,  are  subject  to  the  law  of 
eminent  domain,  and  when  the  waters  of  a 
stream  are  diverted,  the  inferior  riparian 
proprietor  is  entitled  to  compensation  for 
the  use  of  the  water  of  which  he  is  deprived. 
Clear  Creek  Water  Co.  v.  Gladeville  Improve- 
ment Co.  (Va.),  13-71. 

VTater  rights  apart  from  land.  —  Un- 
der the  Virginia  statute  authorizing  public 
service  corporations  to  condemn  for  their 
purposes  "  sand,  earth,  gravel,  A\ater,  or 
other  material,"  and  prescribing  the  proce- 
dure for  the  condemnation  of  any  "  land  or 
other  property,  or  any  interest  therein,"  u, 
water  company  desiring  to  divert  a  running 
stream  for  its  purposes  has  power  to  con- 
demn, as  against  a  lower  riparian  owner,  the 
water  right  apart  from  the  land  of  such 
owner,  notwithstanding  a  further  provision 
of  the  statute  that  nothing  therein  shall  be 
construed  as  authorizing  the  condemnation 
of  a  "  less  estate "  in  the  property  than  is 
owned  by  the  party  against  whom  the  pro- 
ceeding is  brought,  the  word  "  estate  "  being 
used  to  denote  the  quantity  of  interest  of  the 
owner  in  the  particular  subject  sought  to  be 
condemned.  Clear  Creek  Water  Co.  v.  Glade- 
ville Improvement  Co.   (Va. ),  13-71. 

Public  lands.  —  The  taking  of  private 
property  only  is  authorized  by  statutes  pro- 
viding for  the  exercise  of  the  power  of  emi- 
nent domain,  unless  there  is  express  or  clearly 
implied  authority  to  extend  their  provisions 
to  public  property.  State,  v.  Boone  County 
(Neb.),  15-487. 

The  Nebraska  statutes  relating  to  the  es- 
tablishment of  public  roads  do  not  authorize 
the  taking  of  public  lands  for  the  purposes 
of  establishing  roads  not  on  section  lines. 
State  V.  Boone   County    (Neb.),   15-487. 

6.  What  Amou:n^ts  to  Taking. 

Incidental  injuries  to  property.  —  If 

an  injury  to  property  is  only  incidental  to 
the  legitimate  exercise  of  governmental  pow- 
ers for  the  public  good,  there  is  no  taking  of 
property  for  the  public   use,  and  a  right  to 


compensation  on  account  of  the  injury  does 
not  attach  imder  the  Federal  Constitution. 
Chicago,  etc.,  R.  Co.  r.  People  (U.  S.),  4- 
1175. 

Bequiring  removal  of  bridge.  -—  'Re- 
quiring a  railroad  to  remove  a  bridge  for  a 
drainage  purpose  held  not  to  amount  Lo  the 
taking  of  private  property  for  public  use 
within  the  meaning  of  the  Federal  Constitu- 
tion, or  to  a  denial  of  the  equal  protection  of 
the  laws.  Chicago,  etc.,  R.  Co.  v.  People  (U. 
S.),  4-1175. 

Construction  of  subwa,y  under  city 
streets.  —  The  construction  of  a  rapid  tran- 
sit subway  under  the  streets  of  a  city  is  a 
permanent  appropriation  of  land,  and  there- 
fore is  a  taking  of  private  property  for  pub- 
lic use  for  which  the  New  York  Constitution 
(art.  1,  §  6)  requires  compensation  to  be 
made.  In  re  Rapid  Transit  R.  Com'rs  (N. 
Y.),  18-366. 

Erection  of  poles  and  wires  in  street. 
—  Poles  and  wires  which  permanently  and 
e.\clusively  occupy  portions  of  a  street  or 
highway  constitute  an  aditional  burden  for 
which  an  abutting  owner  is  entitled  to  com- 
pensation in  case  he  is  damaged  thereby. 
Eronson  v.  Albion  Tel.  Co.  (Neb.),  2-639. 

The  lines  and  poles  of  a  tel«phone  system 
upon  a  city  street  constitute  un  additional 
servitude,  where  the  fee  of  the  street  is  in 
the  OM'ner  of  the  abutting  property,  though 
the  city  has  the  right  to  use  the  same  poles 
fqr  its  fire  alarm  and  police  signal  system. 
Ue  Kalb  County  Tel.  Co.  v.  Button  (111.), 
10-464. 

Where  a  telephone  company  organized  to 
furnish  telephone  service  to  the  public  places 
its  poles  and  wires  in  the  streets  of  a  city, 
pursuant  to  authority  duly  conferred  by 
statute,  such  use  of  the  streets  does  not  con- 
stitute an  additional  burden  iipon  the  fee  of 
abutting  owners  for  which  they  are  entitled 
to  compensation.  Frazier  -v.  East  Tenn.  Tel. 
Co,   (Tenn.),  5-838. 

The  construction  of  a  telephone  system 
along  the  city  streets  imposes  no  additional 
servitude  upon  the  property  owners  and  they 
are  not  entitled  to  compensation  for  damages 
sustained  thereby.  Kirby  v.  Citizens'  Tel. 
Co.   (S.  Dak.),  2-152. 

A  telephone  line  on  the  highway  is  not  an 
additional  servitude  for  which  the  original 
owner  of  abutting  property,  or  those  claim- 
ing under  him,  may  bring  action.  Cumber- 
land Tel.,  etc.,  Co.  v.  Avritt   (Ky.),  8-955. 

The  construction  and  maintenance  of  a  tele- 
phone line  upon  a  rural  highway  is  hot  an 
additional  servitude  entitling  the  owner  of 
the  land  over  which  the  highway  is  laid  to 
compensation.  McCann  v.  Johnson  County 
Tel.  Co.   (Kan.),  2-156. 

A  telephone  line  is  not  an  additional  ser- 
vitude upon  a  rural  highway.  Hobbs  v.  Long 
Distance  Tel.,  etc.,  Co.    (Ala.),   11-461. 

Iiaying  pipe  line  in  higbway.  —  A  pipe 
line,  laid  in  a  public  rural  highway  under 
liroper  authority  and  used  for  supplying  the 
public  with  natural  gas  for  heating  and  illu- 
minating purposes,  though  it  imposes  an  ad- 
ditional public  service  upon  the  road,  is  not 
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a  use  in  excess  of  the  right  of  the  public  in 
such  road,  and  does  not  impose  an  additional 
burden  upon  the  estate  in  fee  in  the  land. 
Hardman  t.  Cabot    (W.  Va.),  9-1030. 

Constrnctlon  of  street  railway  In 
highway.  —  The  construction  and  operation 
of  an  electric  railway  on  a  township  highway 
do  not  constitute  an  additional  servitude. 
Austin   i;.  Detroit,  etc.,  Ry.    (Mich.),  2-530. 

An  interurban  electric  railroad  authorized 
to  carry,  in  trains  of  one  or  two  cars,  pas- 
sengers, baggage,  light  express  matter  and 
mail,  is  not  an  additional  servitude  on  a  city 
street  entitling  an  abutting  owner  to  com- 
pensation; but  the  abutting  owner  may  re- 
cover special  damages  sustained  by  the  con- 
struction of  such  railroad.  Mordhurst  v. 
rt.  Wayne,  etc.,  Traction  Go.    (Ind.),  2-967. 

Where  the  fee  in  the  street  is  in  the  abut- 
ting owner,  and  the  public  have  only  an  ease- 
ment in  the  street  or  highway,  the  laying  of 
a  steam  railroad  track  along  said  street  on 
his  soil  without  his  consent  and  without  tak- 
ing and  paying  just  compensation  therefor, 
is  an  unlawful  appropriation  of  the  property 
of  such  owner,  and  the  abutting  owner  has 
all  the  remedies  of  any  other  owner  of  the 
soil,  and  an  injunction  will  lie  to  restrain  the 
taking  possession  of  the  street  until  payment 
be  riiade  therefor  or  secured  to  him  by  de- 
posit of  money.  Seaboard  Air  Line  Ey.  v. 
Southern  Investment   Co.    (Fla.),   13-18. 

Use  of  streets  for  purpose  for  -which 
dedicated.  —  Constitutional  provisions  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  compensation  do  not  apply  to 
the  use  of  the  streets  of  a  city  for  the  pur- 
poses for  which  they  were  dedicated.  Kirby 
t.  Citizens'  Tel.  Co.   (S.  Dak.),  2-152. 

7.  Compensation. 
a.  In  general. 

Meaning  of  term.  —  For  constitutional 
purposes  the  payment  into  court  of  the  award 
of  the  commissioners  in  eminent  domain  pro- 
ceedings is  prima  fade  a  just  compensation 
to  which  the  defendant  is  entitled  before  his 
property  can  be  taken;  but  for  statutory  and 
final  purposes  the  term  "  just  compensa- 
tion "  means  the  final  amount  awarded  by 
the  jury  on  a  fair  trial,  and  the  defendant 
cannot  deprive  the  plaintiff  of  the  right  to 
litigate  the  question  of  damages  by  accepting 
the  commissioners'  award  and  putting  the 
money  in  his  pocket.  St.  Louis,  etc.,  R.  Co. 
■i:  Aubuchon  (Mo.),  8-822. 

b.  Time  with  reference  to  which  compensa- 
tion is  to  be  estimated. 

Date  of  filing  petition.  —  The  value  of 
property  taken  under  the  right  of  eminent 
domain  is  to  be  fixed  as  of  the  date  of  the 
filing  of  the  petition  for  its  appropriation. 
Sanitary  District  v.  Chapin   (111.),  9-113. 

Injury  to  land  after  assessment  of 
damages.  —  The  damages  to  be  assessed  for 
the  taking  of  property  in  condemnation  pro- 
ceedings is  fixed  by  the  statute  (section 
6221)   as  of  the  date  of  the  issuance  of  the 


summons,  and  if  the  damages  so  assessed  are 
paid  to  the  landowner,  the  fact  that  the 
plaintiff  in  condemnation  may  subsequently 
commit  waste  or  damage  on  the  lands  so  con- 
demned, and  may  not  prosecute  the  proceed- 
ing to  final  judgment,  can  in  no  way  preju- 
dice the  landowner  whose  damages  are  as- 
sessed as  of  a  previous  date.  Portneuf 
Irrigating  Co.  v.  Budge  (Idaho),  18-674. 

c.  Measure  and  elements  of  compensation. 

( 1 )   In  general. 

Under  Oklahoma  statutes,  —  Measure 
of  damages  recoverable  upon  exercise  of  the 
right  of  eminent  domain  under  the  Oklahoma 
statutes.  Blincoe  v.  Choctaw,  etc.,  R.  Co. 
(Okla.),  8-689. 

Instructions  of  the  court  in  eminent  do- 
main proceedings  as  to  damages  recoverable, 
held  not  erroneous.  Blincoe  v.  Choctaw,  etc., 
E.  Co.   (Okla.),  8-689. 

Decrease  in  market  value  of  lands.  — 
In  determining  the  amount  of  damages  which 
the  defendant  is  entitled  to  recover  in  a  pro- 
ceeding to  condemn  a  right  of  way  for  a 
railroad,  the  court  is  bound  to  take  into  con- 
sideration every  element  of  value  which  would 
be  considered  if  the  plaintiff  as  a  willing 
purchaser  were  negotiating  with  the  defend- 
ant as  a  willing  seller.  In  other  words,  the 
court  must  ascertain  the  market  value  of  the 
lauds  after  the  right  of  way  shall  have  been 
tnken.  Yellowstone  Park  R.  Co.  v.  Bridger 
Coal  Co.  (Mont.),  9-470. 

Deprivation  of  conditional  legacy. — 
Where  a  legacy  is  given  to  a  church  upon 
condition  that  it  shall  erect  a  parish  house 
upon  a  designated  parcel  of  land,  and  such 
land  is  afterwards  taken  by  exercise  of  the 
power  of  eminent  domain,  the  amount  of  the 
legacy  cannot  be  included  in  the  damages 
awarded  to  the  church  in  the  condemnation 
proceeding.  The  law  requires  the  plaintiff 
in  such  a  proceeding  to  pay  to  the  landowner 
only  the  market  value  of  the  premises  taken. 
New  Haven  County  v.  Parish  of  Trinity 
Church    (Conn.),  17-432. 

Damages  for  injuries  to  business.  — 
While  the  constitution  of  Arkansas  has 
broadened  the  right  of  the  property  owner  to 
compensation  in  condemnation  proceedings, 
and  included  damage  as  well  as  taking  and 
appropriation  in  the  elements  going  to  make 
up  such  compensation,  it  has  not  extended 
the  right  so  far  as  to  include  the  recovery  of 
damages  for  injuries  to  the  business  of  the 
landowner,  incident  to  the  enforced  purchase 
of  his  property.  Kansas  City  Southern  R. 
Co.  r.  Anderson   (Ark.),  16-784. 

Compensa-tion  for  fixtures.  —  In  a  con- 
demnation proceeding  the  landowner  is  en- 
titled to  compensation  for  fixtures,  such  as 
machinery  which  has  been  permanently  an- 
nexed to  the  land  sought  to  be  condemned. 
The  intention  of  permanency  in  its  installa- 
tion is  what  determines  the  character  of  the 
property  as  a  fixture,  and  such  intention 
may  be  inferred  from  the  nature  of  the  ar- 
ticle  annexed,  the  relation   and  situation  of 
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the  party  making  the  annexation,  the  struc- 
ture and  mode  of  annexation,  and  the  pur- 
pose or  use  for  which  it  is  made.  Kansas 
City  Southern  E.  Co,  v.  Anderson  (Ark.), 
lfl-784. 

Damages  to  personal  property. —  Com- 
pensation cannot  be  recovered  in  such  a  pro- 
ceeding, either  for  damages  resulting  to  per- 
sonal property  not  annexed  to  the  freehold, 
or  for  the  cost  of  removing  the  same  from 
the  premises.  Kansas  City  Southern  R.  Co. 
1-.  Anderson  (Ark.),  16-784. 

Damages  to  land  not  taken.  —  In  a 
proceeding  to  condemn  land  for  the  right  of 
way  of  a  railroad,  the  defendant  may  give 
evidence  tending  to  show  damage  to  portions 
of  his  land  which  are  not  to  be  traversed  by 
the  railroad  and  which  are  not  described  in 
the  petition,  though  he  has  not  specially 
pleaded  his  claim  for  such  damages.  Yellow- 
stone Park  R.  Co.  v.  Bridger  Coal  Co. 
(Mont.),  9-470. 

Separate  tract  not  affected.  —  In  de- 
termining the  value  of  land  taken  under  the 
right  of  eminent  domain,  where  it  appears 
that  there  are  two  or  more  independent 
farms  which  the  landowner  holds  by  separate 
chains  of  title  and  which  he  has  subjected  to 
independent  and  distinctly  separate  uses,  and 
it  further  appears  that  the  land  taken  is  a 
strip  off  one  of  these  farms,  the  other  farms 
ar.e  not  to  be  considered.  St.  Louis,  etc.,  R. 
Co.  V.  Aubuchon   (Mo.),  8-822. 

Improvements  made  pending  pro- 
ceedings. —  The  owner  of  land  sought  to 
be  taken  for  a  street,  in  street  opening  pro- 
ceeding under  the  New  York  City  Charter,  is 
entitled  to  compensation  for  a  building  which 
he  has  erected  or  placed  upon  the  land  in 
good  faith  after  the  map  of  the  street  has 
been  filed  as  required  by  the  charter.  To 
hold  otherwise  would  be  to  impose  a  restric- 
tion upon  the  use  of  the  land  by  the  owner 
pending  the  proceeding,  which  would  amount 
to  an  incumbrance  and  be  unconstitutional. 
But  this  rule  applies  only  where  the  im- 
provement has  been  made  in  good  faith. 
Where  the  landowner,  pending  such  a  pro- 
ceeding, purchases  a  building  already  erected 
on  other  land,  and,  acting  in  bad  faith, 
moves  it  upon  the  land  sought  to  be  con- 
demned, he  cannot  be  permitted  to  recover 
damages  for  the  same  as  a  part  of  the  real 
property  taken  by  the  city.  In  such  a  case, 
the  building,  upon  its  severance  from  the 
land  upon  which  it  originally  stood,  becomes 
personal  property,  and  the  damages  in  the 
condemnation  proceeding  are  to  be  awarded 
accordingly.  Matter  of  City  of  New  York 
(N.  Y.),  17-1032. 

Value  of  easement.  —  The  value  of  an 
easement  cannot  be  ascertained  in  a  condem- 
nation proceeding  without  reference  to  the 
dominant  estate  to  which  it  was  attached. 
United  States  v.  Welch  (U.  S.),  19-680. 

(2)   Part  of  tract  taken. 

General  rule  of  damages.  —  Where  land 
sought  to  be  taken  for  public  use  is  of  greater 
value  considered  as  a  part  of  the  entire  prop- 


erty than  if  taken  as  a  distinct  and  separate 
piece  entirely  disconnected  from  the  residue, 
the  just  compensation  for  the  part  so  taken 
is  its  fair  cash  or  market  value  when  con- 
sidered in  its  relation  to,  and  as  a  part  of, 
the  entire  property,  and  not  simply  what 
may  appear  to  be  its  value  as  a  separate  and 
distinct  piece.  West  Skokie  Drainage  Dist. . 
r.  Dawson  (111.),  17-776. 

Tract  cut  in  tiro  by  railroad.  —  Where 
a  railroad,  in  condemning  a  right  of  way, 
cuts  in  two  a  tract  of  land,  the  facts  that  the 
operating  of  the  trains  over  the  line  of  the 
road  and  across  a  particular  land  increases 
the  danger  of  flre  to  the  buildings  and  crops, 
and  increases  the  danger  to  stock,  are  not 
matters  w'hich  constitute  independent  ele- 
ments of  damage  for  which  a  specific  award 
may  be  made;  but  such  facts  when  proven, 
together  with  any  other  inconveniences  or 
damages  occasioned  by  the  building  or  operat- 
ing of  the  road,  may  be  considered  by  the 
jury  in  determining  the  value  of  that  part 
of  the  land  not  taken.  St.  Louis,  etc.,  R. 
Co.  «.  Oliver  (Okla.),  10-748. 

(3)   Where  land  is  taken* for  railroad. 

In  general.  —  The  right  of  way  of  a  rail- 
road company  has  no  general  market  value 
for  other  uses  than  that  to  which  it  is  ap- 
plied, and  the  appropriation  to  public  use 
amounts  to  a  withdrawal  of  the  right  of  way 
from  any  use  except  that  necessary  or  auxil- 
iary to  the  operation  of  the  railroad.  At- 
lantic Coast  Line  R.  Co.  v.  Postal  Tel.-Cable 
Co.   (Ga.),  1-734. 

Situation  of  remaining  lands.  —  In  a 
proceeding  to  condemn  land  for  a  railroad, 
the  manner  in  which  the  remaining  lands 
are  divided  by  the  right  of  way,  in  respect 
to  the  size  and  shape  of  the  fields  or  parcels, 
the  condition  in  which  the  lands  are  left  as 
to  access  to  water  for  stock  purposes,  the 
means  of  passage  from  one  part  of  the  prem- 
ises to  another,  and,  in  the  case  of  steam 
roads,  the  possible  danger  of  fires  set  out  by 
properly  equipped  locomotives,  are  legitimate 
items  of  damages  to  be  considered  relative  to 
the  diminished  market  value  of  the  lands  out 
of  which  the  right  of  way  is  carved.  Indian- 
apolis, etc..  Traction  Co.  v.  Larrabee  (Ind.), 
11-695.  ^         " 

Possible  future  Injury  to  person  or 
property.  —  In  a  proceeding  to  condemn 
land  for  a  railroad,  damages  resulting  from 
any  danger  or  peril  to  which  the  person  of 
the  owner  or  occupant  of  the  lands  remaining 
unappropriated,  or  any  stock  thereon,  may 
be  exposed  by  reason  of  the  construction  or 
operation  of  the  road  in  question,  are  too  re- 
mote and  speculative  to  be  considered  by  the 
jury  in  fixing  the  compensation  for  the  de- 
preciation in  value  of  the  lands  not  actually 
appropriated.  Indianapolis,  etc..  Traction  Co. 
V.  Larrabee   (Ind.),  11-695. 

In  a  proceeding  to  condemn  a  right  of  way 
for  a  railroad  through  a  farm,  the  owner  is 
not  entitled  to  an  allowance  of  damages  on 
account  of  the  risk  of  injury  incident  to  the 
necessity  of  crossing  the  railroad  track  in  or- 
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der  to  reach  the  public  road  from  the  farm. 
Such  risk  is  not  within  the  provision  of  the 
Indiana  statute  (Acts  1903,  p.  59)  allowing 
"  damages  to  the  residue  of  the  land,"  caused 
by  taking  the  part  required  for  the  railroad. 
Indianapolis,  etc.,  R.  Co.  v.  Branson  (Ind.), 
19-925. 
Possible  future  injury  to  live  stock. 

—  In  a  proceeding  to  condemn  land  for  a  rail- 
road, the  damages  ought  to  be  sufficient  to 
cover  the  actual  value  of  the  lands  appro- 
priated, together  with  all  damages  occasioned 
by  reason  of  the  construction  of  the  road  over 
the  right  of  way  as  appropriated,  and  for  all 
physical  injuries  to  the  remaining  lands,  and 
all  inconveniences  of  every  character,  exelud-. 
ing  remote  or  speculative  damages,  such  as 
the  danger  of  injury  to  live  stock,  which  dan- 
ger, in  view  of  the  statute  requiring  both 
sides  of  the  right  of  way  to  be  fen«ed,  is 
little  more  than  imaginary.  Indianapolis, 
etc..  Traction  Co.  v.  Larrabee  (Ind.),  11-695. 

Cost  of  building  fences.  —  In  assessing 
damages  to  a  farm  caused  by  condemning  a 
right  of  way  through  it  for  a  railroad,  the 
railroad  company  is  entitled  to  an  instruc- 
tion that  the  cost  of  fencing  the  right  of  way 
is  not  to  be  considered,  where  the  statute  re- 
quires the  company  to  erect  the  fence  within 
a  certain  time,  and  provides  that  if  it  fails 
to  do  so,  the  landowner  may  erect  the  fence 
and  recover  the  cost  thereof  from  the  com- 
pany. Indianapolis,  etc.,  R.  Co.  v.  Branson 
(Ind.),  19-925. 

Railroad  easement  over  oil-bearing 
lands.  —  In  an  action  by  a  railroad  company 
to  condemn  a  right  of  way  over  oil-bearing 
lands,  the  damages  accruing  to  the  defendant 
are  not  measured  by  the  value  of  the  fee  of 
the  land  taken  including  the  value  of  the 
oil  beneath  the  surface,  but  are  restricted  to 
the  value  of  a  mere  easement  in  the  land 
condemned.  Southern  Pac.  R.  Co.  v.  San 
Francisco  Sav.  Union   (Cal.),  2-962. 

Construction  of  subiray  under  street. 

—  In  a  proceeding  to  assess  the  compensation 
to  which  abutting  owners  are  entitled  by 
reason  of  the  construction  by  the  city  of  a 
subway  under  the  streets,  a  provision  of  the 
statute  authorizing  the  work  that  the  title  of 
the  city  to  the  rights  sought  to  be  acquired 
shall  vest  on  the  filing  of  the  oaths  of  the 
commissioners  of  appraisal,  does  not  limit 
the  commissioners  to  an  award  of  the  differ- 
ence between  the  value  of  the  property  be- 
fore and  after  the  filing  of  such  oaths;  but 
the  proper  measure  of  damages  is  the  value 
of  the  fee  taken  and  the  amount  of  the  in- 
jury to  the  abutting  property  by  the  proper 
construction  and  operation  of  the  subway, 
including  the  rental  value  of  the  premises 
for  siich  time  as  they  may  have  been  unten- 
antable on  account  of  the  work.  In  re  Rapid 
Transit  R.  Com'rs  (N.  Y.),  18-366. 

(4)  Telegraph  lines  along  railroad. 

General  rule  of  damages.  —  The  meas- 
ure of  damages  where  a  telegraph  company 
has  condemned  a  railroad  right  of  way  is 
the  value  of  the  land  actually  taken  and  the 


extent  to  which  the  use  of  the  right  of  way 
by  the  railroad  company  is  diminished  by  its 
use  by  the  telegraph  company.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Tel.-Cable  Co. 
(Ga.),  1-734. 

Speculative  damages.  —  Where  a  tele- 
graph company  condemns  a  railroad  right  of 
way,  speculative  damages  cannot  be  recov- 
ered, such  as  a  damage  which  might  result 
if  the  railroad  company  in  the  future  should 
lay  additional  tracks  or  build  new  struc- 
tures. Atlantic  Coast  Line  R.  Co.  v.  Postal 
Tel.-Cable  Co.    (Ga.),  1-734. 

Danger  of  poles  falling  on  track.  — 
Where  a  telegraph  company  condemns  a  rail- 
road right  of  way,  the  possibility  of  poles 
placed  at  a  greater  distance  than  their 
height  from  the  track  falling  upon  the  track 
is  too  remote  to  be  considered  in  estimating 
damages.  Atlantic  Coast  Line  R.  Co.  v. 
Postal  Tel.-Cable  Co.   (Ga.),  1-734. 

Inconvenience  to  railuray  company.  — 
Where  a  telegraph  company  condemns  a  rail- 
road right  of  way,  the  inconvenience  to  the 
railway  company  must  be  of  such  a  char- 
acter as  to  interfere  with  its  right  to  exer- 
cise its  business  in  order  to  become  an  ele- 
ment of  damage.  Atlantic  Coast  Line  R.  Co. 
1.  Postal  Tel.-Cable  Co.   (Ga.),  1-734. 

Impairment  of  contract  irith  an- 
other company.  —  Where  a  telegraph  com- 
pany condemns  a  railroad  right  of  way,  the 
benefit  the  railroad  company  may  derive  from 
a  contract  with  another  telegraph  company 
already  occupying  the  right  of  way  is  not  an 
element  of  damage.  The  measure  of  damage 
includes  the  extent  such  other  contract  would 
be  impaired  by  the  construction  of  the  second 
line  of  telegraph.  Atlantic  Coast  Line  R. 
Co.  V.  Postal  Tel.-Cable  Co.   (Ga.),  1-734. 

Peculiar  benefits  to  telegraph  com- 
pany. —  Where  a  telegraph  company  con- 
demns a  railroad  right  of  way,  the  peculiar 
benefits  accruing  to  the  telegraph  company 
from  its  use  of  the  same  are  not  elements  of 
damage.  The  railroad  company  can  only 
claim  compensation  for  the  land  taken  and 
for  damages  resulting  from  the  construction 
of  the  telegraph  line.  A  burden  not  imposed 
by  the  telegraph  company  is  not  an  element 
of  damage,  as,  for  example,  the  cost  of  the 
change  of  grade  or  the  clearing  of  the  right 
of  way  and  keeping  it  free  from  obstruc- 
tions. Atlantic  Coast  Line  R.  Co.  v.  Postal 
Tel.-Cable  Co.    (Ga.),  1-734. 

( 5 )   Crossings. 

One    railroad    over    another.    —    Rule 

stated  for  measuring  the  damages  for  the 
expropriation  by  a  railroad  company  of  a 
crossing  over  the  tracks  of  another  railroad 
company.  Kansas  City,  etc.,  R.  Co.  v.  Louisi- 
ana Western  R.  Co.  (La.),  7-831. 

Street  across  railroad.  —  In  an  action 
by  a  municipality  to  condemn  for  street  pur- 
poses a  strip  of  land  across  a  railroad  right 
of  way,  the  railroad  company  is  entitled  to 
compensation  for  the  diminution  in  value  of 
its  exclusive  right  to  the  use,  for  railway 
purposes,     of    the     property     sought    to    be 
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condemned,  caused  by  the  existence  and 
use  of  the  street.  But  it  is  not  entitled  to 
recover  for  structural  changes,  such  as  grad- 
ing, approaches,  planking,  etc.,  made  neces- 
sary by  the  opening  of  the  street.  The  con- 
stitutional provision  that  private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  does  not  require 
compensation  for  such  changes,  the  making 
tliereof  being  imposed  by  statutes  enacted 
under  the  police  power  of  the  state.  Grafton 
r.  St.  Paul,  etc.,  R.  Co.  (N.  Dak.),  15-10. 

(6)   Improvements  by  condemnor. 

When  landowner  is  entitled  to  com- 
pensation. —  In  fixing  the  compensation  to 
which  the  owner  of  land  taken  under  the 
power  of  eminent  domain  is  entitled,  the 
value  of  structures  placed  upon  the  land  by 
the  appropriator  before  the  institution  of 
condemnation  proceedings,  without  authority 
of  law,  and  without  the  consent  of  the  land- 
owner, should  be  taken  into  consideration. 
St.  Johnsville  v.  Smith  (N.  Y.),  6-379. 

'When  not  entitled  to  compensation. 
—  Where  a  school  township,  with  authority 
to  condemn  land  for  school  purposes,  ex- 
pends money  in  good  faith  in  the  construction 
of  a  schoolhouse  and  fences  on  premises  with 
the  knowledge  and  acquiescence  of  the  owner 
of  the  property,  and  uses  the  same  without 
objection,  such  owner  is  not  entitled  to  com- 
pensation, in  a  subsequent  proceeding  to  con- 
demn the  land,  for  the  improvements  so 
placed  upon  the  premises.  McClarren  v.  Jef- 
ferson School  Township   (Ind.),  13-978. 

(7)   Benefits. 

Constitutionality  of  statnte  author- 
izing deduction.  —  In  a  condemnation  pro- 
ceeding a  valid  award  cannot  be  made  for 
less  than  the  value  of  the  property  actually 
taken,  and  section  822  of  the  Greater  New 
York  Charter,  providing  in  substance  that 
the  measure  of  compensation  for  a  part  of 
lands  taken  for  water  front  improvement 
may  be  diminished  by  the  estimated  benefit 
to  the  remaining  property,  is  in  violation  of 
the  constitutional  provision  that  private  prop- 
erty shall  not  be  taken  without  just  compen- 
sation. Matter  of  New  York  (N.  Y.),  13- 
598. 

Such  charter  provision  cannot  be  supported 
as  an  exercise  of  the  power  of  taxation,  as 
making  the  person  whose  property  is  bene- 
fited by  the  improvement  bear  a  proportion- 
ate part  of  the  cost,  since  the  tax  would  op- 
erate arbitrarily  and  unequally  among  the 
owners  affected.  Matter  of  New  York  (N. 
Y.),  13-598. 

Loss  of  right  to  deduct.  —  Where  a 
town  wrongfully  builds  a  road  over  certain 
land,  but  both  the  town  and  the  landowner 
treat  the  act  as  a  permanent  taking,  notwith- 
standing the  illegality  of  its  inception,  and 
the  court  finds  that  the  town  has  appropri- 
ated the  land  to  itself  for  a  highway,  the 
owner  may  recover  the  full  value  of  the  land 
without  deductions  for  benefits  resulting  from 
the  improvement,  and  such  compensation  will 


bar  any  future  action  by  the  owner.  An 
"  appropriation  "  of  land  is  more  than  a  mere 
entry  thereon,  and  includes  a  setting  apart, 
or  applying  the  land  to  the  use  of  a  par- 
ticular person  for  a  particular  purpose.  Fin- 
ney V.  VVinsted  ( Conn. ) ,  20-923. 

d.  Allowance  of  interest. 

When  improper.  —  Where  it  appears  in 
a  condemnation  proceeding  brought  by  the 
United  States  under  the  statutes  of  Massa- 
chusetts that  the  owner  has  not  been  de- 
prived of  the  use  of  his  land,  and  it  does  not 
appear  that  he  has  been  put  to  trouble  or 
expense,  or  has  incurred  loss  in  the  use  of 
liis  land  not  considered  in  assessing  the  dam- 
ages, he  is  not  entitled,  as  part  of  his  com- 
pensation, to  interest  from  the  institution  of 
the  proceeding  to  the  date  of  the  verdict. 
Hingham  v.  tfnited   States    (U.   S.) ,    15-105. 

ATirard  increased  or  diminished  on 
appeal.  —  In  condemnation  proceedings, 
M'here  a  landowner  appeals  from  an  award 
and  the  case  is  tried  to  the  jury  in  a  District 
Court,  it  is  not  proper  to  permit  the  jury  to 
be  informed  of  the  amount  of  the  award  made 
by  the  commissioners;  and  as  the  allowance 
of  interest  is  dependent  upon  the  question  as 
to  whether  the  amount  of  damages  awarded 
by  the  jury  is  greater  or  less  than  the  award 
of  the  commissioners,  the  court  may,  where 
the  question  is  uncontroverted  as  to  the  date 
from  \-\hich  interest  should  be  allowed,  re- 
serve the  question  of  interest  for  determina- 
tion by  the  court  and  direct  the  jury  not  to 
include  interest  in  their  verdict.  St.  Louis, 
etc.,  R.  Co.  r.  Oliver  (Okla.),  10-748. 

e.  Who  entitled  to  compensation. 

Land  subject  to  irredeemable  ground 
rent.  —  Where  part  of  a  lot  of  land  upon 
which  there  is  irredeemable  ground  rent  is 
taken  under  the  power  of  eminent  domain, 
the  owner  of  the  rent  has  the  right  to  recover 
damages  for  the  taking,  though  the  part  of 
the  lot  not  taken  is  ample  security  for  the 
rent.     Baltimore   v.   Latrobe    (Md.),   4-1005. 

Apportionment  betijreen  lessor  and 
lessee.  —  Where  a  considerable  portion  of  a 
lot  of  land  upon  which  there  is  an  irredeem- 
able ground  rent  is  taken  under  the  power  of 
eminent  domain,  the  commission  or  jury  in 
fixing  the  respective  damages  of  the  lease- 
holder and  reversioner,  should  apportion  the 
rent  by  the  extinguishment  or  abatement  of 
a  just  proportion  thereof,  allowing  the  i-e- 
versioner  a  sum  of  money  as  compensation 
for  the  diminution.  Such  apportionment  of 
tjie  rent  does  not  impair  the  obligation  of 
the  contract  between  the  reversioner  and  the 
leaseholder.  Baltimore  v.  Latrobe  (Md.),  4- 
1005. 

In  fixing  the  compensation  for  land  taken 
under  the  power  of  eminent  domain,  upon 
which  there  is  an  irredeemable  ground  rent, 
the  respective  estates  of  the  leaseholder  and 
the  reversioner  should  be  valued  separately, 
and  each  should  be  allowed  the  actual  value 
of  his  interest,  though  the  result  may  be  to 
allow  a  total  compensation  in  excess  of  what 
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would  be  allowed  if  the  entire  estate  in  the 
land  were  owned  by  one  person,  as  the  owner 
of  siieli  interest  has  a  constitutional  right  to 
be  compensated  fully  for  the  taking  of  his 
property.  Baltin«)re  v.  Latrobe  (Md.),  4- 
1005. 

licssee  holding  over.  —  Where  the  lessor 
under  a  reasonable  lease  has  exercised  the 
right  given  him  by  the  lease  to  refuse  to  re- 
new upon  paying  for  the  improvements  made 
by  the  lessee,  the  latter,  if  he  remains  in 
possession  after  the  expiration  of  his  term, 
is  a  tenant  at  will,  and  is  not  one  of  the 
"  persons  interested "  in  the  land  within  the 
meaning  of  the  Canadian  Railway  Act  pro- 
viding for  the  payment  of  compensation  for 
land  expropriated.  Consequently  such  lessee 
is  not  entitled  to  compensation  for  the  expro- 
priation of  the  leased  premises.  Canadian 
Pac.  R.  Co.  V.  Alexander  Brown  Milling,  etc., 
Co.    (Can.),  15-709. 

Mortgagee.  —  A  mortgagee  out  of  pos- 
session but  holding  the  legal  title  and  hav- 
ing a  right  to  demand  possession  is  entitled 
to  be  compensated  out  of  the  damages 
awarded  in  condemnation  proceedings  to  the 
extent  of  the  value  of  his  interest  in  the 
land  taken.  Hagerstown  v.  Groh  (Md.),  4- 
943. 

f.  Waiver  of  compensation. 

What  insufficient  to  constitute.  —  Un- 
der the  constitution  of  Nebraska,  1866,  as 
well  as  that  of  1875,  mere  passive  acquies- 
cence by  a  landowner  in  the  taking  of  his 
property  for  a  public  use,  unaccompanied  by 
any  conduct  indicative  of  affirmative  assent 
thereto,  and  not  continued  for  the  statutory 
period  of  limitations,  is  not  a  waiver  of  his 
right  to  compensation  therefor  and  cannot  be 
made  so  by  statute.  Kime  v.  Cass  County 
(Neb.),  8-853. 

8.  Nature  and  Extent  of  Rights  Acquibed 
BY    Condemnation. 

Telegraph  line  along  railroad  right 
of  way.  —  A  telegraph  company  acquires 
only  an  easement  to  the  right  of  way  of  a, 
railroad  company  condemned  for  the  purposes 
of  constructing  and  operating  a  telegraph 
line  thereon.  Atlantic  Coast  Line  R.  Co.  v. 
Postal  Tel.-'Cable  Co.    (Ga.),  1-734. 

The  easement  acquired  by  a  telegraph  com- 
pany which  has  condemned  a  railroad  right 
of  way  embraces  the  land  actually  occupied 
by  the  poles  and  fixtures  for  wires,  and  the 
right  to  stretch  the  wires  upon  the  poles  and 
to  enter  upon  the  right  of  way  to  construct 
and  repair  the  lines.  Atlantic  Coast  Line 
R.  Co.  r.  Postal  Tel.-Cable  Co.   (Ga.),  1-734. 

The  only  exclusive  right  of  occupancy  ad- 
quired  by  a  telegraph  company  by  condemn- 
in?  a  railroad  right  of  way  is  the  occupancy 
of  the  land  occupied  by  the  poles  for  tele- 
graph purposes.  Atlantic  Coast  Line  R.  Co. 
V.  Postal  Tel.-Cable  Co.  (Ga.),  1-734. 

Water  rights  acquired  by  canal  com- 
pany. —  The  Minnesota  statutes  authorizing 
canal  companies  to  incorporate  and  to  take 
private  property  do  not,  as  incident  to  the 
construction  of  a,  canal  and  the  creation  of 


water  power,  authorize  the  ca.nal  company  to 
withdraw  and  divert  waters  from  public  navi- 
gable lakes  and  streams  to  such  an  extent  as 
to  interfere  with  present  or  future  naviga- 
tion, and,  by  means  of  canals,  to  carry  such 
waters  over  a  divide  and  discharge  them 
into  a  different  drainage  area,  thus  withdraw- 
ing them  permanently  from  their  natural 
course.  Minnesota  Canal,  etc.,  Co.  v.  Koochi- 
ching Co.   (Minn.),  7-1182. 

Land  taken  for  drainage  ditch,  —  In 
Illinois,  under  both  the  Levee  Act  and  the 
Farm  Drainage  Act,  drainage  districts  have 
perpetual  easements  in  land  condemned  for 
ditch  purposes,  the  fee  remaining  in  the 
owners.  West  Skokie  Drainage  Dist.  v. 
Dawson    (111.),  17-776. 

Where  a  strip  of  land  condemned  for  a 
drainage  ditch  is  wider  than  the  ditch  it- 
self, the  landowner  retains  a  qualified  right 
to  use  the  portion  not  actually  occupied  by 
the  ditch,  but  such  right  extends  only  to  the 
use  of  the  land  in  a  manner  not  inconsistent 
with  the  easement  acquired  by  the  drainage 
district,  and,  consequently,  an  instruction  by 
the  court,  in  a  proceeding  to  condemn  land 
for  such  a  ditch,  that  the  landowner  will 
have  the  right  to  use  and  control  all  of  the 
laild  taken  but  not  used  for  the  ditch,  is  too 
broad.  West  Skokie  Drainage  Dist.  r.  Daw- 
son (111.),  17-776. 

Land  taken  for  street  purposes.  — 
The  condemnation  of  land  for  the  purposes  of 
a  street  vests  in  the  city  only  an  easement  in 
the  absence  of  a,  statute  which  in  terms  or 
by  necessary  implication  authorizes  the  city 
to  take  property  in  fee  for  street  purposes. 
Tacoma  Safety  Deposit  Co.  v.  Chicago  (111.), 
20-564. 

9.  Condemnation  Peoceedings. 
a.  In  general. 

Statute  governing  proceedings.  —  Un- 
der the  Indiana  statute  taking  effect  subse- 
quent to  April  11,  1905,  relating  to  con- 
demnation proceedings,  repealing  all  laws  in 
conflict  therewith,  and  providing  that  "this 
repeal  shall  not  affect  pending  proceedings, 
but  such  proceedings  may  be  completed  as  if 
this  act  had  never  been  passed,"  a  condemn- 
tion  proceeding  in  which  the  complaint  was 
filed  on  March  20,  1905,  and  in  which  sum- 
mons was  served  on  April  ]  1,  1905,  is  a  pend- 
ing proceeding  unaffected  by  the  statute,  and 
is  governed  by  the  Act  of  1881,  even  if  the 
earlier  act  is  repealed  by  the  later.  McClar- 
ren  i;.  Jefferson  School  Township  (Ind.),  13- 
978. 

The  Ohio  statute  providing  for  the  cross- 
ing of  one  steara  railroad  by  another  is  orig- 
inal legislation,  and  pending  actions  or  pro- 
ceedings are  not  exempted  from  its  opera- 
tion by  virtue  of  section  79,  Revised  Stat- 
utes; hence  it  is  error  for  the  court  to  re- 
fuse to  entertain  an  application  under  the 
act  to  ascertain  and  define  the  mode  of  such 
crossing,  on  the  ground  that  proceedings  to 
appropriate  the  right  to  cross  had  been  com- 
menced   prior    to    the    passage    of    the    act. 
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Wheeling,  etc.,  K.  Co.  v.  Toledo  Ry.,  etc.,  Co. 
(Ohio),  2-941. 
Proof   of   legislative    authority.   —  A 

corporation  seeking  to  exercise  the  power  of 
eminent  domain  must  show  clearly  that  it 
is  proceeding  under  legislative  authority,  as 
every  presumption  is  in  favor  of  the  indi- 
vidual landowner.  Minnesota  Canal,  etc., 
Co.  V.  Koochiching  Co.   (Minn.),  7-1182. 

Jurisdiction  of  court.  —  Primarily,  the 
power  to  exercise  the  right  of  eminent  do- 
main for  and  on  behalf  of  the  state  rests 
with  the  legislature  and  the  constitutional 
provision  with  reference  to  the  exercise  of 
that  power  (section  14,  article  1)  is  a  limi- 
tation and  not  a  grant  of  power.  The  legis- 
lature may  determine  the  necessity  for  the 
taking,  and  its  determination  thereon  is 
final.  The  legislature  of  this  state  has  dele- 
gated the  power  to  determine  the  necessity 
for  the  taking  to  the  courts,  and  jurisdiction 
is  thereby  vested  in  the  courts  to  pass  upon, 
determine,  and  adjudicate  all  the  matters 
and  things  specified  by  the  statute  to  be  de- 
termined before  the  taking  is  finally  consum- 
mated and  title  divested.  Portneuf  Irrigat- 
ing Co.  V.  Budge   (Idaho),   18-674. 

Exceptions  to  rulings.  —  The  practice 
of  referring  to  the  merits  exceptions  which 
do  not  involve  merits  is  deplorable,  and  es- 
pecially should  such  exceptions  not  be  re- 
ferred to  the  jury,  whose  jurisdiction  is 
special  and  extends  to  those  questions  alone 
which  the  law  directs  shall  be  submitted  to 
it.  New  Orleans  Terminal  Co.  v.  Teller 
(La.),  2-127. 

Dismissal  for  vant  of  prosecution.  — 
It  is  proper  to  dismiss  an  eminent  domain 
proceeding  for  want  of  prosecution,  where  it 
appears  that  the  original  summons  was  re- 
turned "not  found;"  that  no  alias  was  is- 
sued and  no  other  step  was  taken  in  the 
prosecution  of  the  proceeding  until  more  than 
four  years  after  the  filing  of  the  petition, 
when  an  alias  was  issued  and  served  on  the 
defendant;  that  in  the  meantime  the  property 
sought  to  be  condemned  has  greatly  increased 
in  value;  and  that  the  petitioner  refuses  to 
stipulate  that  the  value  of  the  property  shall 
be  fixed  as  of  the  date  when  the  alia^  was 
served  on  the  defendant.  Sanitary  District 
V.  Chapin   (111.),  9-113. 

Presumption  as  to  regularity.—  When, 
after  the  lapse  of  thirty  years  or  more,  the 
record  of  proceedings  in  the  exercise  of  the 
power  of  eminent  domain  is  shown  to  be  such 
that  they  would  have  been  valid  under  any 
circumstances,  and  where  both  parties  have 
treated  them  as  valid,  such  circumstances 
will,  if  necessary,  and  in  the  absence  of  evi- 
dence to  the  contrary,  be  presumed  to  have 
existed.  Roberts  v.  Sioux  City,  etc.,  R.  Co. 
(Keb.),  10-992. 

b.  Nature  of  proceeding. 

At  common  lair.  —  At  common  law,  a 
proceeding  for  condemnation  of  property  to 
a  public  use  was  inquisitorial  and  ex  parte, 
and  was  instituted  at  the  instance  of  the 
sovereign,  and  the  fixing  or  assessing  damages 


to  be  paid  for  the  taking  was  merely  for  the 
purpose  of  satisfying  the  sovereign  con- 
science, and  a  trial  by  jury  was  not  recog- 
nized in  such  proceedings.  Portneuf  Irrigat- 
ing Co.  t;.  Budge  (Idaho),  18-674. 

At  the  time  of  the  adoption  of  the  consti- 
tution of  Idaho,  the  exercise  of  the  right  of 
eminent  domain  was  recognized  and  existed 
as  a  "  special  proceeding  of  a  civil  nature," 
and  was  not  classed  or  recognized  as  an  ac- 
tion at  law.  Portneuf  Irrigating  Co.  v. 
Budge  (Idaho),  18-674. 

ITnder  Indiana  statute.  —  A  proceeding 
by  a  corporation  under  the  Indiana  eminent 
domain  statute  is  a  special  proceeding  by 
the  plaintiff  to  avail  itself  of  a  statutory 
remedy,  and  the  plaintiff  must,  by  the  alle- 
gations of  its  complaint,  bring  itself  sub- 
stantially within  the  provisions  of  the  stat- 
ute upon  which  it  relies;  and  the  proof  upon 
the  hearing  must  sustain  the  essential  facts 
as  alleged.  Morrison  !'.  Indianapolis,  etc., 
R.  Co.   (Ind.),  9-587. 

ITnder  'Wisconsin  statute.  —  A  proceed- 
ing under  the  Wisconsin  statutes  (St.  1898, 
§§  1845-1851)  to  acquire  property  by  the 
right  of  eminent  domain,  is  a  suit  in  court, 
a  judicial  proceeding  from  the  commence- 
ment to  the  end,  except  as  to  an  appeal  from 
the  award.  To  that  extent  it  is  in  the 
nature  of  an  ordinary  action  in  court.  Mil- 
waukee Light,  etc.,  Co.  v.  Ela  Co.  (Wis.), 
20-707. 

A  proceeding  under  the  Wisconsin  statutes 
(St.  1898,  §§  1845-1851)  to  acquire  property 
by  right  of  eminent  domain,  being  a  suit 
commenced  by  filing  the  petition,  the  court 
has  all  inherent  power  in  respect  thereto 
which  it  has,  in  general,  respecting  actions 
or  suits  in  the  nature  of  actions,  including 
power  to  vacate  the  award  of  commissioners 
therein  for  improper  conduct,  or  such  con- 
duct of  parties.  Milwaukee  Light,  etc.,  Oo. 
V.  Ela  Co.  (Wis.),  20-707. 

A  proceeding  under  the  Wisconsin  statute 
(St.  1898,  §§  1845-1851)  to  acquire  prop- 
erty by  the  right  of  eminent  domain  being 
a  suit  in  court,  and  not  denominable  as  an 
action,  or  being  such  because  commenceablc 
by  the  service  of  a  summons,  its  statutory 
name  is  "  a  special  proceeding,"  since  all 
civil  remedies  under  the  code  are  divided  into 
ordinary  actions  or  such  proceedings.  Mil- 
M'aukee  Light,  etc.,  Co.  v.  Ela  Co.  (Wis.), 
20-707. 

c.  Venue. 

Iiand   located    in   tvro   counties.   —  If 

the  land  sought  to  be  condemned  under  the 
Georgia  Civil  Code  (§§  4657  et  seq.)  is  lo- 
cated partly  in  two  counties  the  proceedings 
to  condemn  may  be  had  in  either  county. 
Whitney  v.  Central  Georgia  Power  Co.  (Ga.), 
19-982. 

d.  Effort  to  purchase  as  condition  precedent. 

ITecessity.  —  Before  a  corporation  which 
has  brought  a  proceeding  under  the  Indiana 
eminent  domain  statutes  can  demand  that 
the  court  shall  make  an  interlocutory  order 
appointing  appraisers,  it  must  establish  that 
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it  is  a  corporatiou  wlucli  under  the  statutes 
is  vested  with  the  right  to  exercise  the  power 
of  eminent  domain,  and  that  it  has,  as  a 
condition  precedent,  made  an  effort  to  pur- 
chase the  property  which  it  seeks  to  con- 
demn. Morrison  r.  Indianapolis,  etc.,  E. 
Co.    (Ind.),  9-587. 

■Waiver.  —  When  a  landowner  appears  in 
a  condemnation  proceeding  and  consents  to 
the  selection  of  a  jury  and  contests  the  case 
upon  the  merits,  he  thereby  waives  the  fail- 
ure of  the  petitioner  to  make  any  attempt 
to  agree  on  the  value  of  the  property  before 
commencing  the  proceeding.  West  Skokie 
Drainage  Dist.  v.  Dawson    (111.),  17-776. 

c.  Notice  to  landowner. 

Necessity.  —  Under  the  Texas  constitu- 
tion providing  for  compensation  where  a 
person's  property  is  taken  for  public  use, 
and  the  Texas  statvites  which  provide  for  the 
opening  of  county  roads  over  private  prop- 
erty and  for  the  assessment  of  damages  for 
the  land  so  taken,  notice  to  the  landowner 
of  the  assessment  of  damages  is  essential  to 
the  validity  of  proceedings  to  open  a  road. 
Morgan  v.  Oliver  (Tex.),  4-900. 

By  -nrhoni  given.  —  Under  the  Georgia 
Civil  Code  (§§  4657  et  seq.)  where  the  land 
sought  to  he  condemned  lies  in  two  counties, 
the  ordinary  of  the  county  where  the  condem- 
nation proceeding  is  had  is  the  official  referred 
to  in  section  4665,  vipon  whom  the  law  de- 
volves the  duty  of  mailing  notice  of  con- 
demnation to  a  nonresident  owner.  Whitney 
V.  Georgia  Central  Power  Co.   (Ga.),  19-982. 

f.  Parties. 

Mortgagor  of  land.  —  In  a  suit  by  a 
mortgagee  against  the  condemnor  of  prop- 
erty, to  satisfy  his  claim  out  of  the  proceeds 
of  the  condemnation  of  the  land  mortgaged, 
failure  to  join  the  mortgagor  renders  the 
bill  bad  on  demurrer.  Hagerstown  v.  Groh 
(Md.),  4-943. 

g.  Pleadings. 

Allegations  of  complaint  as  to  ne- 
cessity. —  Under  the  North  Dakota  Revised 
Codes  of  1905  a  complaint  in  an  action  to 
condemn  for  street  purposes  a  strip  of  land 
across  a  railroad  right  of  way  need  not  al- 
lege the  public  necessity  of  the  crossing. 
Grafton  c.  St.  Paul,  etc.,  R.  Co.  (N.  Dak.), 
15-10. 

Amendment  of  complaint.  —  In  a  con- 
demnation proceeding  the  court  has  full 
power  to  allow  the  complaint  to  be  amended, 
after  the  report  has  been  filed  by  the  ap- 
praisers, so  as  to  make  the  description  of  the 
real  estate  in  the  complaint  agree  with  the 
description  contained  in  the  appraisement. 
McClarren  r.  Jefferson  School  Township 
(Ind.),   13-978. 

Necessity  for  demurrer  or  ansiver.  — 
A  defendant  in  eminent  domain  proceedings 
has  no  standing  in  court  for  any  purpose, 
unless  he  makes  appeai'arice  by  either  de- 
murrer or  answei':  &fid  this  is  So  notwith- 
standing the  'pfotiaiofi  df  fche'lMontfena  stat- 


ute requiring  commissioners  appointed  to 
assess  damages  to  hear  the  allegations  and 
evidence  of  all  persons  interested,  as  that 
provision  evidently  contemplates  cases  where 
the  parties  defendant  are  not  in  default. 
Yellowstone  Parle  R.  Co.  v.  Bridger  Coal  Co. 
(Mont.),  9-470. 

Nature  and  purpose  of  objectioni.  — 
Under  the  Indiana  statute  providing  that 
the  defendant  in  an  eminent  domain  pro- 
ceeding "  may  object  to  such  proceeding  on 
the  ground  that  the  court  has  no  jurisdic- 
tion either  of  the  subject-matter  or  of  the 
person,  or  that  the  plaintifif  has  no  right  to 
exercise  the  power  of  eminent  domain  for  the 
use  sought,  or  f6r  any  other  reason  disclosed 
ill  the  complaint,  or  set  up  in  such  objec- 
tions," and  furtlier  providing  that  these  ob- 
jections shall  be  in  writing,  the  written  ob- 
jections serve  the  purpose  of  a  plea  or  answer 
as  well  as  of  a  demurrer,  and  therefore  en- 
able the  defendant  to  interpose  objections 
which  exist  in  point  of  fact  but  which  do  not 
appear  on  the  face  of  the  complaint.  Mor- 
rison V.  Indianapolis,  etc.,  R.  Co.  (Ind.),  9- 
587. 

Extension  of  time  to  file  objections. 
—  The  provision  of  the  Indiana  eminent  do- 
main statute  that  the  defendant's  written  ob- 
jections to  the  jurisdiction  of  the  court,  the 
right  of  the  plaintiff  to  maintain  proceed- 
ings, etc.,  "  shall  be  filed  not  later  than  the 
first  appearance  of  such  defendant,"  is  merely 
directory,  and  the  court  has  discretionary 
power  to  extend  the  time  for  filing  such  ob- 
jections; but  the  exercise  of  this  discretion 
is  subject  to  review  on  appeal,  ilorrison  i . 
Indianapolis,  etc.,  R.  Co.   (Ind.),  9-587. 

Necessity  of  alleging  claim  for  dam- 
ages. —  There  is  no  provision  in  the  Jlon- 
tana  statute  concerning  condemnation  pro- 
ceedings requiring  the  defendant  to  set  up 
his  claim  for  damages  in  his  pleadings  in  any 
form,  and  the  statute  relating  to  form  of 
pleadings  and  declaring  what  may  be  set  up 
as  counterclaims  clearly  excludes  damages 
awarded  in  eminent  domain  proceedings, 
whether  the  damages  are  general  or  special. 
Yellowstone  Park  R.  Co.  v.  Bridger  Coal  Co. 
(Mont.),  9-470. 

h.  Preliminary  hearing  or  trial. 

Bight  to  preliminary  bearing.  —  Un- 
der the  Indiana  statute  providing  that  the 
defendant  in  an  eminent  domain  proceeding 
may  file  written  objections  denying  the  ju- 
risdiction of  the  court  or  the  right  of  the 
plaintiff  to  maintain  the  proceeding,  the  de- 
fendant is  entitled  to  a  preliminary  hearing 
on  the  issues  raised  by  such  objections.  Mor- 
rison V.  Indianapolis,  etc.,  R.  Co.  (Ind.),  9- 
587. 

The  provision  of  the  Indiana  eminent  do- 
main statutes  for  a  preliminary  hearing  be- 
fore the  appointment  of  appraisers,  for  the 
purpose  of  determining  all  questions  in  re- 
spect to  the  right  of  the  plaintiff  to  con- 
demn, is  for  the  protection  of  the  landowner, 
and  the  landowner  sho'dld  not  be  refUB^fl  the 
right  to  appear'  at  feuch  hearing  and  contest 
the' right  of  the"t)Iaintlff  to  c'ondemtty'Tlnle'si 
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he  has  defaulted  in  the  manner  prescribed 
hy  statute.  Morrison  v.  Indianapolis,  etc., 
E.  Co.    (Ind.),  9-587. 

Where  defendant  is  in  default.  —  The 
only  effect  of  the  failure  of  a  defendant  in 
an  eminent  domain  proceeding  to  make  ap- 
pearance by  demurrer  or  answer  is  to  shut 
him  out  from  participating  in  the  proceed- 
ings; and  the  court,  in  spite  of  such  default, 
must  determine  whether  the  use  for  which 
the  property  is  sought  to  be  taken  is  a  pub- 
lic use,  must  limit  the  amount  taken  to  the 
neeessities  of  the  case,  and  must  ascertain 
the  damages  under  procedure  and  in  accord- 
ance with  the  standard  prescribed  by  statute. 
Yellowstone  Park  E.  Co.  V.  Bridger  Coal  Co. 
(Mont.),  9-470. 

Joint  questions  determinable.  —  The 
provision  of  the  Indiana  statute  that  any 
party  to  an  eminent  domain  proceeding  who 
is  "  aggrieved  by  the  assessment  of  benefits 
or  damages  may  file  written  exceptions 
thereto,  .  .  .  and  the  cause  shall  further  pro- 
ceed to  issue,  trial,  and  judgment  as  in  civil 
actions,"  does  not  contemplate  the  determina- 
tion of  preliminary  questions  of  fact,  but 
merely  contemplates  the  trial  of  those  issues 
joined  and  raised  by  the  report  of  the  ap- 
praisers and  by  the  exceptions  filed  thereto 
by  the  aggrieved  party.  Morrison  v.  Indian- 
apolis, etc.,  R.  Co  (Ind.),  9-587. 

Determination  of  necessity  in  limine. 
—  The  question  as  to  the  necessity  for  the 
taking  of  a  definite  piece  of  property  for  a 
public  use,  when  denied,  should  be  deter- 
mined by  the  court  in  limine  before  appoint- 
ing commissioners  to  assess  the  damages  that 
will  be  sustained  by  reason  of  the  taking. 
Portneuf  Irrigating  Co.  v.  Budge  (Idaho), 
18-674. 

In  an  action  by  a  municipality  to  condemn 
property  for  street  purposes,  it  is  unnecessary 
to  allege  or  prove  the  public  necessity  of  the 
proposed  street.  Where  the  power  to  deter- 
mine whether  the  laying  out  of  particular 
streets  is  for  the  benefit  of  the  public  has 
been  delegated  to  the  legislative  department 
of  a  municipality,  its  determination  is  con- 
clusive. The  only  question  for  the  court  to 
determine  is  whether  the  particular  property 
sought  to  be  condemned  is  necessary  for  such 
public  use.  Grafton  v.  St.  Paul,  etc.,  E.  Co. 
(N.  Dak.),  15-10. 

Proof  of  corporate  existence  of 
plaintiff.  —  In  an  eminent  domain  proceed- 
ing brought  by  a  corporation,  where  the  cor- 
porate existence  of  the  plaintiff  is  questioned, 
the  plaintiff  must  show  at  the  hearing  that 
it  is  either  a  de  jure  or  a  de  facto  corpora- 
tion. Morrison  v.  Indianapolis,  etc.,  E.  Co. 
(Ind.),  9-587. 

Questions  for  jury.  —  In  a  proceeding 
by  a  railroad  company  to  expropriate  cross- 
ings from  the  tracks  of  another  railroad 
company,  the  location  and  number  of  the 
crossings,  and  their  necessity,  involve  ques- 
tions of  fact  properly  submitted  to  the  jury 
of  freeholders.  Kansas  City,  etc.,  E.  Co.  Vi 
Louisiana  WesWn  E.  Co.   (La.),  7-831. 

Right  of  jiiry  to  rely  on  own  injfor- 
xuation.  —  The"  rigbt  of  a  jury  iu  expro- 


priation proceedings  to  rely  on  their  own 
information  and  opinions.  Shreveport  v. 
Youree    (La.),  3-300. 

i.  Tribunal  to  assess  damages. 

Bight  to  jury.  —  The  provision  of  the 
Illinois  constitution  that  when  private  prop- 
erty is  taken  for  public  use  compensation 
therefor,  "  when  not  made  by  the  state,  shall 
be  ascertained  by  a  jury,  as  shall  be  pre- 
scribed by  law,"  has  no  application  to  con- 
demnation proceedings  begun  by  the  state 
commission  under  specific  authority  conferred 
upon  it  by  the  legislature.  Deneen  v.  Unver- 
zagt   (111.),  8-3'96. 

It  Is  the  uniform  ruling  of  the  American 
courts  that  the  right  of  trial  by  jury  in  pro- 
ceedings for  condemnation  of  property  to  a 
public  use  does  not  exist  as  a  constitutional 
right  unless  the  constitution  itself  contains  a 
specific  grant  and  guaranty  of  such  right. 
Portneuf  Irrigating  Co.  v.  Budge  (Idaho), 
18-674. 

Constitutionality  of  assessment  by 
couimissioners.  —  Under  the  provisions  of 
section  14,  art.  1  of  the  constitution  of  Idaho, 
which  provides  that  "  private  property  may 
be  taken  for  public  use,  but  not  until  a  just 
compensation  to  be  ascertained  in  a  manner 
prescribed  by  law  shall  be  paid  therefor,"  the 
legislature  had  the  power  and  authority  to 
enact  section  5226,  Rev.  Codes,  and  provide 
for  assessing  the  damages  sustained  by  any 
landowner  by  three  commissioners  to  be  ap- 
pointed by  the  court.  A  tender  of  the  amount 
so  assessed  to  the  landowner,  or  in  case  of 
his  refusal  to  accept  the  same,  a  payment 
thereof  into  court  to  await  the  determination 
of  the  action,  is  sufficient  compliance  with 
the  constitutional  requirements  as  to  pay- 
ment in  advance  of  the  taking  to  justify  and 
authorize  the  court  in  letting  the  party  seek- 
ing to  condemn  into  possession  of  the  prop- 
erty. Portneuf  Irrigating  Co.  t'.  Budge 
(Idaho),  18-674. 

j.  Evidence. 

Situation    and    character   of   land.   — 

In  such  a  proceeding,  evidence  as  to  the  lo- 
cation of  the  land  with  reference  to  a  city,  its 
character,  and  how  it  compares  with  other 
lands  similarly  situated  and  which  have  been 
sold  for  a  certain  price,  is  admissible  on  be- 
half of  the  defendant.  West  Skokie  Drain- 
age Dist.  V.  Dawson   (111.),  17-776. 

Opinion  of  \ritnesses  as  to  damages. 
—  In  an  eminent  domain  proceeding,  it  is  not 
prejudicial  error  to  permit  witnesses  for  the 
defendant  to  give  their  opinions  as  to  the 
damages  sustained  by  the  defendant  to  lands 
not  taken,  after  deducting  all  benefits,  in- 
stead of  requiring  them  to  state  the  damages 
and  the  benefits  separately,  where  the  wit- 
nesses are  questioned  fully  as  to  the  bases  of 
their  opinions,  and  the  jury,  under  instruc- 
tions by  the  court,  assess  the  damages  in 
the  manner  required  by  the  statute,  and  the 
items  found  by  the  jury  are  well  within  the 
extreme  limits  •  of'  the'  testimony.  Yellow- 
stone P^rk  E.  Co.  V.  Bridger  Coal  Co. 
(Mont.),  9-470. 
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Where  a  witness  has  given  his  opinion  as 
to  the  value  of  land  since  the  construction 
of  a  railroad,  he  may  be  questioned  on  cross- 
examination  as  to  the  value  of  part  of  the 
land  or  as  to  any  other  pertinent  matters 
is-hicii  will  enable  the  jury  to  estimate  fairly 
th?  wciglit  to  be  given  his  testimony,  though 
the  questions  do  not  involve  the  correct  rule 
for  measuring  the  damages  to  the  land. 
Davis   c.  Pennsylvania  R.  Co.    (Pa.),  7-581. 

In  condemnation  proceedings,  a  witness 
cannot  base  his  opinion  of  the  value  of  the 
land  sought  to  be  taken  on  what  he  has 
heard  that  the  plaintiff  has  .paid  for  other 
land  for  use  in  the  same  enterprise.  Oregon 
R.  etc.  Co.  V.  Eastlack. 

Conjeotnral  and  speculative  testi- 
mony, —  In  an  action  by  a  railroad  com- 
pany to  condemn  a  right  of  way  over  oil- 
bearing  lands,  the  whole  testimony  of  a  qual- 
ified witness  as  to  the  market  value  of  the 
property  in  question  should  not  be  stricken 
out  because  part  of  the  testimony  is  conjec- 
tural and  speculative.  Southern  Pac.  R.  Co. 
V.  San  Francisco  Sav.  Union  (Cal.),  2- 
962. 

Character  and  value  of  crops  raised 
on  land.  —  In  an  action  by  a  landowner  to 
recover  damages  for  the  taking  of  an  ease- 
ment over  his  land  under  the  right  of  emi- 
nent domain,  the  plaintiff  may  testify  as  to 
the  character,  value,  and  quantity  of  the 
crops  raised  by  him  on  the  land  prior  to  the 
taking,  as  such  testimony  tends  to  establish 
a  relative  fact  to  aid  the  jury  in  determining 
the  value  of  the  land.  Creighton  v.  Board  of 
Water  Com'rs   (N.  Car.),   10-218. 

Insurance  rates  on  building.  —  In  a 
condemnation  proceeding  instituted  by  a 
railroad  company  to  determine  the  necessity 
for  laying  its  tracks  along  a  city  street  and 
to  assess  the  damages  to  an  adjoining  owner, 
where  the  respondent  expressly  disclaims  any 
damages  for  increased  fire  risks,  it  is  not 
erroneous  to  exclude  evidence  showing  the 
insurance  rates  on  the  respondent's  build- 
ings. Boyne  City,  etc.,  R.  Co.  v.  Anderson 
(Mich.),  10-283. 

FroKressive  decrease  in  value  of  land. 
—  In  an  action  by  a  railroad  company  to 
condemn  a  right  of  way  over  oil-bearing 
lands,  the  plaintiff  may  prove  a  progressive 
decrease  in  the  productiveness  of  the  oil-field 
within  which  the  land  is  situated  as  bearing 
upon  the  market  value.  Southern  Pac.  R. 
Co.  •».  San  Francisco  Sav.  Union  (Cal.),  2- 
962. 

Price  paid  for  land  by  cwner.  —  In 
an  action  to  recover  damages  resulting  to 
the  plaintiff's  land  from  the  construction  of 
a  railroad  thereon,  it  is  proper  to  exclude 
evidence  of  the  price  paid  by  the  plaintiff  for 
the  land  seventeen  years  prior  to  the  time 
of  the  taking,  as  such  evidence  does  not  tend 
to  prove  the  value  of  the  land  immediately 
before  the  taking.  Davis  v.  Pennsylvania  R. 
Co.   (Pa.).  7-581. 

In  condemnation  proceedings,  evidence  of 
what  the  property  was  sold  for,  or  was  esti- 
mated to  have  brought,  in  an  exchange  made 
twelve  or  fifteen  years  before,  is  inadmissible. 


Oregon  R.  etc.  Co.  v.  Eastlack  (Ore.),  20- 
692. 

Offers  to  purchase.  —  It  is  not  error 
for  the  trial  court,  when  a  question  of  dam- 
ages under  the  law  of  eminent  domain  is 
being  tried,  to  reject  evidence  of  offers  to 
purchase  other  property  in  the  neighborhood 
of  the  land  in  question,  about  the  time  the 
condemnation  proceedings  were  instituted. 
Blincoe  v.  Choctaw,  etc.,  R.  Co.  (Okla.),  8- 
689. 

Price  paid  for  other  lands.  —  In  con- 
demnation proceedings,  evidence  of  what  the 
plaintiff  paid  for  other  property  for  use  in 
the  same  enterprise  is  incompetent,  whether 
offered  as  substantive  evidence,  or  on  cross- 
examination  as  a  test  of  an  expert's  knowl- 
edge. Oregon  R.,  etc.,  Co.  v.  Eastlack  (Ore.), 
20-692. 

Ordinance  declaring  necessity  of 
tahing,  —  In  an  action  by  a  municipality 
to  condemn  for  street  purposes  a  strip  of 
land  across  a  railroad  right  of  way  in  such 
municipality,  an  ordinance  of  the  city  coun- 
cil declaring  it  necessary  to  extend  one  of  the 
streets  of  the  city  across  such  right  of  way, 
is  admissible  in  evidence  for  the  purpose  of 
proving  the  official  determination  by  the 
council  of  the  necessity  of  the  crossing.  Graf- 
ton V.  St.  Paul,  etc.,  R.  Co.  (N.  Dak.),  15- 
10. 

Deed  granting  easement  to  condem- 
nor's predecessor.  —  In  an  action  by  a 
landowner  to  recover  damages  for  the  taking 
of  an  easement  over  his  lands  under  the 
right  of  eminent  domain,  the  defendant,  for 
the  purpose  of  reducing  the  damages,  may 
introduce  in  evidence  a  deed  executed  by  the 
plaintiff  granting  to  the  corporation  to  which 
it  has  succeeded  an  easement  over  the  part 
of  the  land  in  controversy,  where  the  answer 
alleges  that  the  defendant  holds  all  the 
rights,  franchises,  privileges,  and  easements 
of  the  predecessor  corporation,  and  further 
alleges  that  the  defendant,  under  its  charter, 
has  "  taken,  holds,  and  controls  the  land  by 
virtue  of  this  very  deed"  executed  to  the 
predecessor  corporation.  Creigliton  v.  Board 
of  Water  Com'rs   (N.  Car.),  10-171. 

Injuries  to  property  by  construction 
of  subivay.  —  In  a  proceeding  to  assess  the 
compensation  to  which  abutting  owners  are 
entitled  by  reason  of  the  construction  of  a 
city  of  a  subway  under  the  streets,  pursuant 
to  a  statute  (New  York  Rapid  Transit  Act, 
§  47)  which  provides  that  the  title  of  the 
city  to  the  rights  sought  to  be  acquired  shall 
vest  on  the  filing  of  the  oaths  of  the  commis- 
sioners of  appraisal,  the  property  owners  are 
entitled  to  show  all  physical  injuries  in- 
flicted on  the  property  by  the  proper  con- 
struction of  the  work  so  far  as  they  can  be 
ascertained  at  the  date  of  the  hearing.  In  re 
Rapid  Transit  R.  Com'rs   (N.  Y.),  18-366. 

Benefits.  —  In  a  proceeding  to  condemn 
land  for  a  railroad  right  of  way,  the  plaintiff 
cannot,  for  the  purpose  of  showing  that  all 
the  lands  along  the  route  of  the  railroad 
have  been  enhanced  in  value  by  the  building 
of  the  road,  introduce  evidence  that  offers 
of  a  certain  price  per  acre  have  been  mad^ 
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by  various  persons  to  owners  of  selected  par- 
cels of  land  in  the  vicinity  of  the  defend- 
ant's land,  where  these  offers  have  arisen  out 
of  negotiations  between  persons  none  of 
whom  are  parties  to  the  proceedings  or  wit- 
nesses on  the  trial.  Yellowstone  Park  R. 
Co.  V.  Bridger  Coal  Co.   (Mont.),  9-470. 

k.  Instructions. 

Rale  for  determination  of  market 
value.  —  A  statement  by  the  court  in  the 
course  of  its  instructions  to  the  jury  in  a 
condemnation  proceeding,  relative  to  the  rule 
for  determining  the  market  value  of  the 
land,  that  "  to  sell  real  estate  at  its  market 
value  sometimes  requires  effort  and  negotia- 
tion for  some  weeks,  and  even  for  some 
months,"  while  not  to  be  commended,  does 
not  present  reversible  error.  Kansas  City 
Southern  R.  Co.  r.  Anderson   (Ark.),  16-784. 

Damages  to  land  not  taken.  —  In  a 
proceeding  to  condemn  land  for  a  drainage 
ditch,  where  the  evidence  shows  that  the  de- 
fendant's land  consists  of  two  parcels  and 
that  the  proposed  ditch  will  run  through  one 
parcel  but  not  througli  the  other,  an  instruc- 
tion which  limits  the  defendant's  damages 
for  the  land  not  taken  to  the  particular  par- 
cel through  which  the  ditch  will  run,  is 
erroneous.  West  Skokie  Drainage  Dist.  v. 
Dawson   (111.),  17-776. 

In  a  proceeding  to  condemn  a  part  of  a 
tract  of  land  for  a  naval  magazine,  it  is  not 
error  for  the  trial  court,  in  the  absence  of 
the  testimony  of  competent  witnesses  as  to 
the  diminution  of  the  value  of  th?  remaining 
land  by  the  use  to  which  the  land  condemned 
is  to  be  put,  to  refuse  to  instruct  the  jury 
to  consider  the  damage  resulting  to  the  re- 
maining land  from  its  proximity  to  the  land 
condemned.  Hingham  v.  United  States  (U. 
S.),  15-105. 

1.  Judgment. 

Effect  of  confirmation  of  atrard.  —  A 

judgment  confirming  an  award  of  damages 
in  a  condemnation  proceeding  after  an  as- 
sessment of  benefits,  which  the  statute  pro- 
vides shall  be  not  less  than  half  of  the 
amount  of  the  damages,  has  been  set  aside, 
is  not  an  adjudication  that  the  property 
affected  by  the  proceeding  has  not  been  bene- 
fited. Columbia  Heights  Realty  Co.  v.  Ru- 
dolph  (U.  S.),  19-854. 

m.  Review  of  proceedings. 

Right  to  appeal.  —  Where  a  telegraph 
company  institutes  condemnation  proceedings 
against  a  railroad  company  in  the  county 
where  the  main  ofiice  of  the  latter  is  located 
and  the  award  is  filed  in  the  office  of  the 
clerk  of  the  Superior  Court  of  such  county, 
an  appeal  to  the  Superior  Court  of  such 
county  is  authorized  by  statute.  Atlantic 
Coast  Line  R.  Co.  v.  Postal  Tel.-Cable  Co. 
(Ga.),  1-734. 

What  judgments  are  appealable.  — 
An  order  made  by  the  trial  court  in  a  con- 
demnation proceeding,  before  commissioners 
have   been   appointed    or   a.  jury   impaneled. 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  46. 


determining  that  the  petitioner  has  power 
to  exercise  the  right  of  eminent  domain,  is 
merely  interlocutory,  and  therefore  not  re- 
viewable by  the  Supreme  Court  on  appeal  or 
writ  of  §rror,  under  the  Colorado  statute 
relative  to  appeals  and  writs  of  error  in  such 
proceedings.  The  only  determination  review- 
able by  the  Supreme  Court  in  such  a  proceed- 
ing, under  the  statute,  is  the  final  judgment 
approving  the  award  of  commissioners  or  ver- 
dict of  a  jury  as  to  the  amount  of  damages; 
and  on  review  of  such  judgment,  the  right  to 
condemn,  the  necessity  for  taking,  and  other 
interlocutory  questions  are  determinable.  Bur- 
lington, etc.,  R.  Co.  V.  Colorado  Eastern  R. 
Co.   (Colo.),  16-1002. 

A  judgment  in  condemnation  proceedings 
that  the  land  sought  to  be  taken  is  appro- 
priated and  taken  from  the  defendant  by 
the  plaintiff  on  the  deposit  by  the  plaintiff 
of  a  specified  sum,  and  without  reserving 
anything  for  the  court's  further  determina- 
tion, is  a  final  judgment,  and  appealable, 
though  the  plaintiff  did  not  make  any  de- 
posit. Oregon  R.,  etc.,  Co.  v.  Eastlack 
(Ore.),  20-692. 

Questions  reviexrable.  —  The  appeal  al- 
lowable in  condemnation  proceedings  is  solely 
to  review  the  honest  judgment  of  the  com- 
missioners respecting  compensation  for  prop- 
erty taken.  It  does  not  undo,  directly,  the 
wrong  committed  by  improper  conduct  of 
commissioners  such  as  would  vitiate  a  verdict 
in  a  civil  action.  Milwaukee,  etc.,  Co.  v. 
Ela  Co.   (Wis.),  20-707. 

The  landowner  is  entitled  to  the  fair  judg- 
ment of  the  commissioners  in  condemnation 
proceedings,  and  to  appeal  therefrom  if  dis- 
satisfied. Milwaukee,  etc.,  Co.  v.  Ela  Co. 
(Wis.),  20-707. 

A  motion  to  set  aside  the  award  of  com- 
missioners for  improper  conduct  is  addressed 
to  the  sound  discretion  of  the  court,  and  the 
result  will  not  be  disturbed  on  appeal  unless 
.  it  clearly  appears  to  have  been  the  result  of 
abuse  of  discretion  or  mistake  of  law.  Mil- 
waukee, etc.,  Co.  V.  Ela  Co.   (Wis.),  20-707. 

In  vacating  the  award  of  commissioners  in 
condemnation  proceedings  for  improper  con- 
duet  on  their  part,  the  court  acts  by  virtue 
of  its  inherent  power  Avhieh  stands  by  the 
side  of  and  goes  with,  or  without,  the  statute, 
where  necessary  in  the  due  administration  of 
justice.  Milwaukee  Light,  etc.,  Co.  v.  Ela 
Co.   (Wis.),  20-707. 

Trial  de  novo  on  appeal.  —  In  an  emi- 
nent domain  proceeding,  the  trial  on  appeal 
to  the  Montana  District  Court  from  the 
award  of  the  commissioners  is  de  novo  as  to 
the  damages;  and  where  the  award  of  the 
commissioners  has  not  been  introduced  in 
evidence,  it  is  not  erroneous  for  the  trial 
court  to  instruct  the  jury  that  they  must  not 
consider  such  award  but  must  confine  them- 
selves exclusively  to  the  testimony  of  the 
witnesses  examined  at  the  hearing.  Yellow- 
si  (me  Park  R.  Co.  r.  Bridger  Coal  Co.  (Mont  ) 
9-470.  V  '. 

Question  for  jury.  —  On  appeal  from  an 
avard  of  the  assessors  in  a  proceeding  by  a 
telegraph    company    to   condemn    a    railroad 
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right  of  Way,  the  issue  of  fact  for  the  jury 
is  the  amount  of  compensation  to  be  paid 
for  the  property  taken  or  damaged  for  pub- 
lic purposes.  Atlantic  Coast  Line  R.  Co.  v. 
Postal  Tel.-Cable  Co.   (Ga.),  1-734. 

Waiver  of  objections  to  regular- 
ity of  proceedings.  —  On  an  appeal  by 
the  plaintiff  to  the  District  Court  from 
the  award  of  the  commissioners  in  an  emi- 
nent domain  proceeding,  where  it  appears 
that  the  defendant  failed  to  answer  in  the 
proceedings  below,  but  it  also  appears  that 
the  plaintiff  failed  to  take  a  default  and  that 
the  defendant  was  permitted  to  appear  at 
the  hearing  before  the  commissioners  when 
the  order  of  condemnation  vias  made,  and 
that  the  case  proceeded  to  the  making  of  the 
order  of  condemnation  without  objection  by 
the  plaintiff,  the  plaintiff  will  not  be  heard 
to  complain  that  the  proceedings  before  the 
commissioners  were  irregular.  Yellowstone 
Park  R.  Co.  v.  Bridger  Coal  Co.  (Mont.),  9- 
470. 

Waiver  of  irregular  impaneling  of 
jury.  —  An  objection  that  the  jurors  called 
to  assess  benefits  in  a  condemnation  proceed- 
ing were  not  examined  as  to  their  qualifica- 
tions and  sworn,  as  required  by  the  statute 
under  which  the  proceeding  was  had,  cannot 
bo  raised  for  the  first  time  in  the  appellate 
court.  Columbia  Heights  Realty  Co.  v.  Ru- 
dolph (U.  S.),  19-854. 

Presumption  in  favor  of  a^vard.  —  In 
a  condemnation  proceeding  instituted  by  a 
railroad  company  to  determine  the  necessity 
for  laying  its  tracks  along  a  city  street,  and 
to  assess  the  damages  to  an  adjoining  owner, 
the  range  of  inquiry  upon  the  subject  of 
damages  is  quite  wide,  the  object  of  the  in- 
quiry being  to  ascertain  the  respondent's  en- 
tire loss  for  the  purpose  of  making  it  good 
to  him,  and  a  judgment  will  not  be  reversed 
for  the  alleged  commission  of  errors  affecting 
the  amount  of  the  damages  awarded,  where 
there  is  an  abundance  of  testimony  to  sus- 
tain the  award.  Boyne  City,  etc.,  R.  Co.  v. 
Anderson   (Mich.),  10-283. 

Harmless  error  in  admission  of  evi- 
dence. —  In  a  condemnation  proceeding  in- 
stituted by  a  railroad  company  to  determine 
the  necessity  for  laying  its  tracks  along  a 
city  street,  and  to  assess  the  damages  to  an 
adjoining  owner,  where  the  jury  find  that  it 
was  necessary  for  the  petitioner  to  occvipy 
the  street  upon  which  its  line  has  been  laid, 
the  error,  if  any,  in  admitting  evidence  to 
show  that  the  petitioner  could  have  built  its 
line  upon  another  street  in  the  city,  and  in 
permitting  the  jury  to  view  and  go  over  such 
other  line,  is  harmless.  Boyne  City,  etc.,  R. 
Co.  V.  Anderson  (Mich.),  10-283. 

n.  Costs  and  fees. 

What  recoverable  as  costs.  —  As  used 
in  the  Utah  statute  providing  for  the  allow- 
ance of  costs  in  eminent  domain  proceedings, 
the  term  "  costs  "  refers  to  and  includes  only 
the  costs  that  are  taxable  in  an  ordinary  civil 
action  or  proceeding,,  that  .is,  such  costs  and 
fees  as  are   fixed  and  regulated  by  statute. 


MeCready  v.  Rio  Grande  Western  R.  Co. 
(Utah),  8-732. 

Counsel  fees.  —  The  New  York  Rapid 
Transit  Act  (Laws  1891,  c.  4,  and  amenda- 
tory acts)  providing  for  the  payment  by  the 
city  of  the  fees  and  expenses  of  the  commis- 
sioners of  appraisal  "  and  such  allowance  for 
counsel  fees  as  may  be  made  by  order  of 
the  court,  and  all  reasonable  expenses  in- 
curred by "  the  counsel  for  the  city  in  con- 
demnation proceedings  under  the  act,  does 
not  mean  that  counsel  fees,  etc.,  may  be  al- 
lowed to  the  property  owners.  In  re  Rapid 
Transit  R.  Com'rs   (N.  Y.),  18-366. 

Under  the  Illinois  statute  providing  that 
upon  the  failure  of  the  petitioner  in  eminent 
domain  proceedings  to  take  land,  the  court 
may  make  an  order  for  the  payment  of  rea- 
sonable attorney's  fees  paid  or  incurred  by 
the  defendant,  the  appellate  court  will  not 
reverse  the  judgment  for  allowance  of  such 
fees  on  the  ground  that  there  is  no  evidence 
that  they  have  been  paid  by  the  defendant, 
where  the  evidence  shows  without  contradic- 
tion that  services  have  been  rendered  by  the 
attorneys  employed  by  the  defendants,  and 
that  the  amounts  allowed  are  reasonable. 
Deneen  v.  Unverzagt   (111.),  8-396. 

Where  proceeding  is  discontinued.  — 
One  who  in  good  faith  and  without  malice 
commences  an  action  under  the  Utah  eminent 
domain  statutes  to  condemn  land  is  not  lia- 
ble, upon  his  voluntary  dismissal  of  the  ac- 
tion without  unreasonable  delay,  to  the  owner 
of  the  land  for  the  expenses  to  which  the 
latter  has  been  put  in  employing  counsel  and 
hiring  expert  witnesses,  or  for  the  landown- 
er's expenditures  and  loss  of  time  necessi- 
tated by  defense  of  the  action,  as  such  ex- 
penditures and  loss  are  not  taxable  as  costs 
in  the  action.  MeCready  v.  Rio  Grande  West- 
ern R.  Co.  (Utah),  8-732. 

Review  by  mandamus.  —  Under  the 
Michigan  statute  providing  that  whenever 
any  lands  are  condemned  by  a  railroad  com- 
pany the  company  shall  pay  to  the  landowner, 
"  in  addition  to  the  damages  and  compensa- 
tion awarded  by  the  commissioners  and  jury, 
a  reasonable  attorney's  fee,  to  be  fixed  and 
determined  by  the  court  when  the  report  or 
verdict  is  confirmed,"  the  circuit  judge  is  the 
final  arbiter  as  to  the  amount  of  the  attor- 
ney's fees  to  be  awarded,  and  the  Supreme 
Court  will  not  issue  a  writ  of  mandamus  to 
review  his  determination  of  such  question. 
Boyne  City,  etc.,  R.  Co.  v.  Anderson  (Mich.), 
10-283. 

o.  Possession  pending  proceedings. 

Constitutionality  of  Idaho  statute.— 

The  provisions  of  section  5226  for  the  ap- 
pointment of  commissioners  to  assess  dam- 
ages that  the  defendant  will  sustain  by  rea- 
son of  the  condemnation  and  appropriation 
of  his  property,  and  for  the  payment  of  the 
sum  so  assessed  to  the  defendant,  or,  in  ease 
of  his  refusal  to  accept  the  same,  its  being 
paid  into  court  to  abide  the  result  of  the  ac- 
tion, and  for  the  plainti-ff 'fhereuponrto  enter 
upon    and   take    possession   bf  ■  the r^opertj 
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pending  the  final  litMiiiig  and  determination 
of  tlie  proceeding,  arc  not  in  conflict  with 
eitlier  section  7  or  section  14  of  article  1  of 
the  constitution.  Portneuf  Irrigating  Co.  v. 
Budge   (Idaho),   18-674. 

The  fact  that  the  statute  grants  to  a 
defendant  in  condemnation  proceedings  the 
right  to  a  trial  subsequent  to  the  assessment 
made  by  the  commissioners,  and  also  the 
right  of  appeal,  does  not  render  the  provision 
of  the  statute,  authorizing  the  appointment 
of  the  commissioners  and  assessment  of  dam- 
ages and  the  taking  of  possession  after  pay- 
ment of  the  amount  so  assessed,  obnoxious  to 
the  constitution.  Portneuf  Irrigating  Co.  v. 
Budge   (Idaho),  18-674. 

10.  Revebsion  op  Condemned  Land. 

Id  general.  —  There  is  no  distinction  be- 
tween failure  to  use  condemned  land  because 
its  use  is  impossible,  and  abandonment  after 
user,  so  far  as  a  reverter  to  the  owner  of  the 
fee  is  concerned.  Bell  v,  Mattoon  Water- 
works Co.    (111.),  19-153. 

Land  in  which  an  easement  has  been  taken 
by  condemnation  will  revert  to  the  owner  of 
the  fee  where  it  appears  that,  by  reason  of 
natural  barriers  or  obstacles  the  land  can- 
not be  used  for  the  pvirpose  for  which  it  was 
condemned.  Bell  v.  Mattoon  Waterworks  Co. 
(111.),  19-153. 

11.  Remedies  of  Landowneb. 
a.  In  general. 

Statutory  proceeding  not  exclusive.^ 

The  Oklahoma  statute  authorizing  railroad 
corporations  to  exercise  the  right  of  eminent 
domain,  which  specifies  the  procedure  by 
which  the  damages  may  be  ascertained,  and 
gives  to  the  landowner  as  well  as  to  the  cor- 
poration the  right  to  institute  proceedings, 
does  not  provide  an  exclusive  remedy,  but 
where  land  is  appropriated  for  railway  pur- 
poses the  common-law  remedy  afforded  the 
owner  in  such  cases  may,  at  his  election,  be 
pursued.  Blackwell,  etc.,  R.  Co.  i'.  Bebout 
(Okla.),   14-1145. 

Recovery  of  lands  unnecessarily  con- 
demned. —  A  landowner  who  has  been  de- 
faulted in  a  condemnation  proceeding  cannot 
afterwards  recover  a  part  of  the  land  on  the 
ground  that  more  was  taken  than  was  neces- 
sary for  the  purpose,  but  he  may  recover  any 
part  that  cannot  be  used  for  the  purpose  for 
which  it  was  condemned.  Bell  v.  Mattoon 
Waterworks  Co.  (111.),  19-153. 

b.  Action  for  damages. 

Right  to  maintain,  in  general. —  After 
a  railroad  company  has  entered  upon  private 
lands  and  appropriated  its  right  of  way, 
either  with  or  without  the  consent  of  the 
owner,  either  party  may  institute  condemna- 
tion proceedings  to  determine  the  relative 
rights  of  the  parties  and  to  ascertain  the 
damages  sustained  by  the  ■  landowner,  or  the 
latter  may  >auer' for  damages.  Blackwell,  etc., 
E.  Co.  V.  Bebout  (Okla.),  14-1145. 


After  inititution  of  condemnation 
proceedings.  —  After  condemnation  pro- 
ceedings have  been  instituted  for  the  purpose 
of  ascertaining  the  rights  of  the  parties  for 
the  appropriation  of  a  right  of  way  by  a  rail- 
road company  and  of  fixing  the  compensation 
to  the  landowner,  such  landowner  cannot 
maintain  an  action  at  law  to  recover  dam- 
ages for  the  injury  done  to  his  property,  and 
if  siich  suit  is  brought  it  should  be  dismissed 
at  the  plaintiff's  costs.  Blackwell,  etc.,  R. 
Co.  V.  Bebout  (Okla.),  14-1145. 

c.  Injunction. 

To  prevent  use  before  payment  of 
damages.  —  The  owner  of  land  attempted 
to  be  taken  for  a  public  road  may  enjoin  the 
use  of  the  same  for  such  purpose  until  his 
damages  for  the  taking  have  been  ascertained 
and  paid  or  provision  has  been  made  for  their 
payment,  provided  such  injunction  is  sought 
before  the  public  have  acquired  a  prescriptive 
right  to  the  land  taken.  Kime «'.  Cass  County 
(Neb.),  8-853. 

As  remedy  for  incidental  injuries.  — 
Where  property  is  not  taken  directly  by  a 
public  undertaking,  but  an  owner  suffers 
some  injury  in  an  incidental  right  so  that 
ordinary  condemnation  proceedings  are  im- 
practicable, the  owner  will  be  left  to  his 
remedy  at  law  and  is  not  entitled  to  an  in- 
junction unless  upon  proof  of  insolvency  or 
some  other  special  circumstance.  Bronson  v. 
Albion  Tel.  Co.    (Neb.),  2-639. 

Erection  of  telephone  line  in  street. 
—  An  abutting  owner  who  owns  part  of  the 
fee  in  a,  city  street  will  not  be  granted  an  in- 
junction restraining  the  erection  of  telephone 
lines  in  a  portion  of  the  street  in  which  he 
does  not  own  the  fee  and  upon  Avhich  his  prop- 
erty does  not  abut,  where  it  appears  that  the 
telephone  company  is  acting  under  a  license 
granted  by  the  city.  De  Kalb  County  Tel. 
Co.  r.  Dutton   (111.),  10-464. 

Evidence.  —  Evidence  reviewed,  in  an 
action  by  a  street  railway  company  against 
a  railroad  company  to  enjoin  the  defendant 
from  interfering  with  an  abandoned  roadbed 
claimed  by  the  defendant  as  its  right  of  way, 
and  held  sufficient  to  show  that  the  plaintiff 
has  a  prior  right  to  the  use  of  the  roadbed. 
Fayetteville  St.  Ry.  v.  Aberdeen,  etc.,  R.  Co. 
(N.  Car.),  9-683. 


EMISSION. 

Penetration  without  emission  as  constituting 
incest,  see  Incest,  1  b. 

EMPLOYEE. 

See  Mastee  and  Servant. 
Public  officer  as  distinguished  from  employee, 
see  Public  Officers,  2. 


EMPLOYER, 

See  Master  and  Servant. 
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EMFLOYEKS'   LIABIUTY   ACTS. 

See  Master  and  Sebvant. 
Application  to  seamen,  see  Seamen,  1. 
Regulation  of  interstate  carriers,  see  Inter- 
state COMMEBCE,  2  a. 


EMPLOYERS'  LIABILITY  INSUR- 
ANCE. 

See  Insurance. 


EMPLOYERS'    RELIEF    ASSOCIA- 
TIONS. 

See  Master  and  Servant,  3  j. 


EMPLOYMENT. 


ENDORSEMENT. 

See  Bills  and  Notes;  Checks. 

ENGINEERS. 

Negligence  of  locomotive  engineer  imputable 
~    to  trainmen,  see  Negligence,  7  e  (3). 

ENGINES. 

Liability  for  fire  caused  by  locomotive,  see 
Fires. 

ENGLISH  DECISIONS. 

Evidence  of  common  law,  see  Common  Law,  1. 

ENGROSSING. 


See  Master  and  Servant. 

Contracts  of  employment  as  affected  by  stat-      See  Monopolies  and  Corporate  Trusts. 

utes  of  fraud,  see  Frauds,  Statute  of, 

10. 
Duty  of  discharged  servant  to  seek  other  em-  ENLISTMENT. 

ployment,  see  Master  and  Servant,  1  e. 
Employment     of     real     estate     broker,     see      See  Abmt  and  Navy. 

Brokers,  1  a. 


EMPLOYMENT  AGENCIES. 

Statutory    regulation,    see    Constitutional 
Law,  5  c. 


ENABLING  ACTS. 

Effect  of  Act  of  Congress  permitting  states 
to  prohibit  or  regulate  importation  of 
particular  articles,  see  Interstate  Com- 
merce, 2  b  (3). 


EN   MASSE. 

Sales  of  land  en  masse,  see  Judicial  Sales, 
1  a. 

ENROLLMENT. 

Variance  between  printed  and  enrolled  stat- 
ute, see  Statutes,  1  g. 


ENTERTAINMENT. 

Duty  of  innkeeper  to  receive  and  entertain 
guests,  see  Inns,  Boarding  Houses, 
AND  Apartments,  4. 


ENACTING  CLAUSE. 

See  Statutes,  2. 

ENACTMENT   OF  STATUTES. 

See  Statutes,  1. 

ENCOURAGING  LITIGATION. 

■\'alidity  of  contract,  see  Contracts,  4  d. 

ENCROACHMENTS. 

ENTRY. 

Erection  of  wharf  or  pier  in  navigable  water, 

see   Waters   and   Watercourses,   3   b  Element  of  burglary,  see  Burglary,  1. 

(4)-  Entry  of  judgments,  see  Judgments,  4. 

Overhead  encroachment  as  trespass,  see  Tres-  Forcible  entry,  see  FoBoible  Entry  and  De- 
pass,  1.  tainer. 


ENTICING. 

Incestuous  act  procured  by  enticement  of  fe- 
male, see  Incest,  3. 


ENTIRETY. 

Estates  by  entirety,  see  Husband  and  Wife, 

9. 
Right  to  lien  on  land  held  by  entirety,  see 

Mechanics'  Liens,  5. 
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EQUITABLE   MORTGAGES. 


Devise  or  bequest  to  "  children  "  as  including      See  Chattel  Mortgages,  1 ;  Mobtgaqes  and 
child  en  ventre  sa  mere,  tee  WILLS.  Deeds  or  Trust,  2. 


EPII.EPST. 

Criminal  responsibility  of  epileptics,  see  Iit- 
sanitt,  7  a. 


EQUALIZATION. 

See  Taxation,  5  f. 

Appointment  of  board  of  equalizers  by  circuit 
judge,  see  Judges,  3  b. 


EQUAL   PROTECTION   OF   LAWS. 

Sec  Constitutional  Law,  10. 
Validity  of  local  option  laws,  see  Intoxicat- 
ing Liquors,  3  d. 


EQUITABLE   ACTION. 

See  Actions. 

EQUITABLE    CONVERSION. 

See  Conversion  and  Reconversion. 

EQUITABLE   DEFENSES. 

To  legal  cause  of  action,  see  Actions. 

EQUITABLE  ELECTION. 

See  Wnxs. 

EQUITABLE   ESTATES. 

Liability  to  execution,  see  Executions,  4. 

EQUITABLE  ESTOPPEL. 

See  Estoppel. 

EQUITABLE   GARNISHMENT. 

See  Garnishment. 

EQUITABLE   INTERESTS. 

Equitable  interests  in  land  as  real  estate,  see 
Frauds,  Statute  of,  4  b  (5). 

Liability  to  attachment,  see  Attachment,  4. 

Oral  assignment,  see  Frauds,  Statute  of,  4 
b  (3). 

Right  of  equitable  owner  to  maintain  eject- 
ment, see  Ejectment,  2. 


EQUITABLE   RELIEF. 

See  Judgments,  13. 

EQUITABLE   SET-OFF. 

See  Set-Off  and  Counterclaim. 


EQUITY. 

1.  Equitable  Maxims,  726. 

2.  Equity  Jurisdiction,  726. 

a.  In  general,  726. 

b.  Absence   of    adequate    remedy   ait 

law,  726. 
o.  Prevention  of  multiplicity  of  suits, 
727. 

d.  Mistake    as    ground    for    equity 

jurisdiction,  727. 

e.  Laches  as  barring  relief  in  equity, 

728. 

f.  Complication  of  accounts,  728. 

g.  Miscellaneous    grounds    of   equity 

jurisdiction,   728. 

3.  General    Principles    of    Pleading 

AND  Practice,  729. 

a.  The  bill,  729. 

b.  Amendments,  729. 

c.  Cross  bills,  729. 

d.  Taking  testimony,  729. 

*.  Withdrawal  of  bill  filed  by  inter- 

venor,  730. 
f.  Decrees,  730. 

4.  Bills  of  Review,  730. 

a.  In  general,  730. 

b.  Jurisdiction  of  bill,  730. 

c.  Grounds  of  bill,  730. 

See  Accounts  and  Accounting;  Cancella- 
tion and  Rescissions;  Creditors' 
Bills;  Injunction;  Quieting  Title  — 
Removal  of  Cloud;  Reformation  of 
Instruments;  Specific  Performance. 

Aider  of  defective  execution  of  statutory 
powers,  see  Reformation  of  Instru- 
ments. 

Attachment  in  equity,  see  Attachment,  1. 

Bills  of  discovery,  see  Discovert. 

Bill  taken  as  confessed  against  infant,  see 
Infants,  3  a. 

Costs  in  equity,  see  Costs,  I. 

Dismissal  of  bill,  see  Dismissal,  Discon- 
tinuance, AND  Non-Suit,  1  d. 

Enforcement  of  oral  contracts  in  equity,  see 
Frauds,  Statute  of,  2. 

Equitable  relief  from  judgments,  see  Judg- 
ments, 13. 

Equitable  remedies  against  contracts  in  re- 
straint of  trade,  see  Monopolies  and 
Corporate  Trusts,  2  e. 

Equities  between  garnishee  and  defendant, 
see  Garnishment,  3  a. 
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Forms  of  equitable  relief,  see  Istjtjnctions. 

Fraud  as  ground  of  equity  jurisdiction,  see 
Fbaud  and  Deceit,  2. 

Inadequacy  of  legal  remedy  as  ground  for 
equitable  relief,  see  Game  and  Game 
Laws,  1. 

Joinder  of  legal  and  equitable  issues,  see 
Actions.  • 

Jurisdiction  in  actions  against  corporations, 
see  CoBPOKATiONS,  10  b. 

Jurisdiction  in  actions  to  construe  wills,  see 
Wills,  8  b   (I). 

Jurisdiction  in  equity  to  obtain  new  trial  in 
criminal  case,  see  New  Thial,  2  b  ( 1 ) . 

Jurisdiction  in  probate  proceedings,  see 
Wills,  7  b. 

Jurisdiction  to  enforce  arbitration  agree- 
ment, see  Arbitration  and  Award,  1. 

Jurisdiction  to  restrain  criminal  prosecution, 
see  Injunctions,  2  f. 

Jurisdiction  to  vacate  judgment  at  law,  see 
Judgments,  9  a. 

Masters  in  chancery,  see  Masters  in  Chan- 
cert. 

Necessity  of  cross  bills  in  suit  for  account- 
ing, see  Accounts  and  .  Accounting. 

Pleading  statute  of  limitations  in  equity  suit, 
see  Limitation  of  Actions,  8  b  ( 1 ) . 

Power  to  award  exemplary  damages,  see 
Damages. 

Power  to  compel  removal  of  railway  from 
street,  see  Streets  and  Highways,  5  f. 

Proceeding  to  set  aside  tax  sales,  see  Taxa- 
tion, 10  e. 

Relief  from  usurious  contract,  see  Usury, 
2  c. 

Eclief  on  ground  of  mistake,  see  Boundaries, 
2. 

Remedy  for  nuisance,  see  Nuisances,  6  b. 

Right  of  owner  of  equitable  title  to  sue  in 
justices'  court,  see  Justices  op  the 
Peace,  2. 

Right  to  sue  at  law  on  decree  in  equity,  see 
Judgments,  12. 

Specific  performance  of  contracts,  see  Speci- 
fic Performance. 

Taking  additional  proofs  after  demurrer  to 
answer,  see  Injunctions,  3  d.. 

Subrogation  in  equity,  see  Subrogation. 

Waiver  of  right  to  trial  in  equity  by  failure 
to  transfer  cause  to  equity  docket,  see 

TSIAL,    1. 

1.  Equitable  Maxims. 

He  who  seeks  equity  must  do  ecinity. 

—  In  a  suit  in  equity  to  enforce  rights 
granted  by  a  decree  in  a  former  suit,  the 
rule  that  he  who  seeks  afBrmative  relief  in 
equity  must  do  equity  requires  that  the 
plaintiff  shall  stand,  not  upon  the  decree  in 
his  favor  entered  through  mistake,  but  upon 
tbe  merit  or  lack  of  merit  in  the  cause  of 
action  upon  which  the  decree  was  entered. 
Bank  of  Fayetteville  v.  Lorwein  (Ark.),  6- 
202. 

Equity  suffers  no  wrong  without  a 
remedy.  —  In  applying  the  maxim  "  there 
is  no  wrong  without  a  remedy,"  the  courts  of 
law  and  equity  as  well  must  regard  wrong, 
so  called,  which  is  not  remediable  because  of 


the  statute  on  the  subject  as  not  wrong  at 
all  in  a  judicial  sense.  Rowell  v.  Smith 
(Wis.),  3-773. 

2.  EQurtT  Jurisdiction. 
a.  In  general. 

Nature  of  question  o£  jurisdiction.  — 

The  question  of  equity  jurisdiction  relates, 
technically,  to  power  itself,  but  in  the 
broader  sense,  to  when  such  power  should  or 
should  not  be  used.  Wadhams  Oil  Co.  r. 
Tracy   (Wis.),  18-779. 

Iiegal  enactments  binding  on  courts 
of  equity.  —  Courts  of  equity  are  as  much 
bound  by  positive  enactments  of  law  as  are 
courts  of  law.  Allen  v.  Kitchen  (Idaho), 
18-914. 

Iiegal  title  to  land.  —  Where  the  ques- 
tion of  legal  title  to  land  is  incidental  to 
other  elements  calling  for  the  exercise  of 
equitable  remedies,  equity  will  take  juris- 
diction. Sears  v.  Scran  ton  Trust  Co.  (Pa.), 
20-1145. 

Complete  relief.  —  Where  a  court  of 
equity  acquires  jurisdiction  for  any  purpose 
it  will,  as  a  general  rule,  determine  the  whole 
cause,  although  in  so  doing  it  may  decide 
questions  which,  standing  alone,  would  fur- 
nish no  basis  of  equitable  jurisdiction.  Sum- 
ner i;.  Staton  (N.  Car.),  18-802. 

Where  on  bill  to  set  aside  a  deed  and  a 
will  on  the  ground  of  fraud,  it  appears  that 
the  fraudulent  legatee  and  grantee  is  also 
the  executor  under  the  will,  a  court  of  equity, 
having  acquired  jurisdiction  over  the  person 
and  subject-matter,  will  not  only  set  aside 
the  fraudulent  deed,  but  will  declare  the  de- 
fendant a  trustee  for  the  benefit  of  the  heirs 
and  next  of  kin,  and  enjoin  him,  and  those 
claiming  under  him,  from  setting  up  title 
under  the  will,  and  enter  such  other  inter- 
locutory orders  regarding  the  requirement  of 
a  bond,  and  the  like,  as  may  be  deemed  nec- 
essary to  preserve  the  rights  of  all  parties, 
pending  an  application  to  the  probate  court 
to  remove  the  executor.  Sumner  v.  Staton 
(N.  Car.),  18-802. 

Unconscionable  conduct  or  result.  — 
The  exclusion  of  a  plaintiff  from  the  peculiar 
favors  of  equity  results  equally  where  his 
conduct  has  been  unconscionable  by  reason 
of  a  bad  motive,  as  where  the  result,  in  any 
degree  induced  by  his  conduct,  will  be  uncon- 
scionable, either  in  the  benefit  to  himself  or 
the  injury  to  others.  Larscheid  v.  Kittell 
(Wis.),  20-576. 

b.  Absence  of  adequate  remedy  at  law. 

Bemedy  at  law  must  be  certain,  full, 
and  complete.  —  The  adequate  remedy  at 
law  which  will  prevent  relief  in  equity  must 
be  as  certain,  complete,  prompt,  and  efficient 
to  attain  the  ends  of  justice  as  the  remedy 
in  equity.  Castle  Creek  Water  Co.  v.  Aspen 
(U.  S.),  8-660. 

The  adequate  remedy  at  law  which  will 
prevent  relief  in  equity  must  be  a  full  and 
complete  remedy,  and  one  that  is  accomodated 
to  the  wrong  which  is  to  be  redressed  by  it. 


EQUITY. 
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It  is  not  enough  that  there  is  some  remedy 
at  law;  it  must  be  as  complete,  practical,  and 
eflBcient  to  the  ends  of  justice  and  its  prompt 
administration  as  the  remedy  in  equity.  Sum- 
ner V.  Staton   (N.  Car.),  18-802. 

Remedy  at  law  inadequate.  —  The 
•wrong  done  a  railroad  company  by  ticket 
brokers  who  purchase  and  resell  on  a  large 
scale  its  nontransferable,  reduced  rate  tickets, 
and  assert  their  intention  to  continue  to  do 
so,  is  not  one  for  which  there  is  an  adequate 
remedy  at  law,  but  is  a  proper  subject  for 
equitable  intervention.  Bitterman  f.  Louis- 
ville, etc.,  R.  Co.   (U.  S.),  12-693. 

Although  a  court  of  equity  will  not  enter- 
tain a  bill  the  sole  purpose  of  which  is  to  set 
aside  a  will  on  the  ground  of  fraud,  it  will 
take  jurisdiction  of  a  bill  filed  for  the  pur- 
pose of  converting  the  sole  residuary  legatee 
under  a  will  into  a  trustee  ex  malefioio, 
where  it  is  alleged  that  such  legatee  has  not 
only  procured  the  testamentary  provision  in 
his  favor  by  fraud  and  undue  influence,  but 
also,  prior  to  the  death  of  the  testator, 
fraudulently  induced  and  influenced  the  latter 
to  convey  property  to  him  by  deed.  In  such 
a  ease  the  probate  court  would  be  without 
jurisdiction  to  grant  relief  against  the  fraudu- 
lent deed,  ami,  consequently,  the  rule  that  a, 
court  of  equity  will  not  assume  jurisdiction 
where  the  party  applying  for  relief  has  an 
adequate  remedy  at  law,  has  no  application. 
Sumner  v.  Staton   (N.  Car.),  18-802. 

'When  objection  mnst  be  raised.  — 
Objections  to  jurisdiction  in  equity  on  the 
ground  of  an  adequate  remedy  at  law  will 
not  be  entertained  unless  made  within  a  rea- 
sonable time  after  bill  filed.  Sears  v.  Scran- 
ton  Trust  Co.   (Pa.),  20-1145. 

c.  Prevention  of  multiplicity  of  suits. 

In  general.  —  The  aid  of  a  court  of  equity 
cannot  be  invoked  where  the  remedy  at  law 
is  plain,  adequate,  and  complete;  nor  has 
any  court  the  right  to  infringe  upon  the 
wholesome  doctrine  of  multifariousness  which 
prevents  a  mingling  in  one  suit  of  entirely 
distinct  and  separate  causes  of  action  between 
different  parties.  Subject,  however,  to  these 
restrictions,  the  principle  and  rule  is  that 
where  numerous  parties  are  jointly  or  sev- 
erally claiming  against  one,  or  where  one  is 
claiming  against  many  liable  jointly  or  sev- 
erally, and  the  same  title  or  right  of  defense 
will  be  called  in  question,  and  will  be  deter- 
minative of  the  issue  for  or  against  all,  a 
case  for  the  interposition  of  equity  to  avoid 
a  multiplicity  of  suits  is  made  without  the 
aid  of  any  independent  equity.  Southern 
Steel  Co.  V.  Hopkins   (Ala.),  16-690. 

The  rule  that  the  prevention  of  a  multi- 
plicity of  suits  is  a  ground  of  equitable  juris- 
diction applies  where  one  party  may  be  sued 
several  times  in  relation  to  the  same  sub- 
ject-matter in  its  entirety,  or  in  respect  to 
some  element  or  elements  thereof,  but  does 
not  apply  where  each  of  the  parties  to  a 
joint  and  several  obligation  is  Hahle  to  be 
sued  Independently.  Johnson  v.  S-wanke 
(Wis.),  8-545. 


Neoeiiity   af  privity  or  joint  action. 

—  Although  the  unity  of  claim  or  defense 
which  authorizes  the  interposition  of  a  court 
of  equity  to  prevent  a  multiplicity  of  actions 
generally  or  frequently  arises  from  privity  or 
joint  action  by  or  between  the  many,  it,. may 
also  arise  from  the  nature  of  the  transaction 
or  the  situation  and  relation  of  the  parties, 
independent  of  all  privity  or  joint  action, 
and  therefore  the  application  of  the  princijile 
is  not  limited  to  cases  where  privity  or  joint 
action  exists.  Southern  Steel  Co.  v.  Hopkins 
(Ala.),  16-690. 

Infringement  of  right  to  jury  trial. 

—  Where  circumstances  exist  authorizing  a 
resort  to  equity  by  suit  in  the  nature  of  a 
bill  of  peace  to  avoid  a  multiplicity  of  ac- 
tions, the  allowance  of  the  siiit  is  no  infrac- 
'tion  of  the  constitutional  right  of  trial  by 
jury,  for  that  guaranty  refers  to,  and  is  co- 
extensive only  with,  the  common-law  right 
then '  existing,  and  it  was  always  a  principle 
of  the  common  law  that  the  trial  by  jury 
must  give  way  to  an  appeal  to  equity  when, 
from  the  nature  of  the  situation,  the  trans- 
action to  be  investigated,  and  the  relation  of 
the  parties  to  that  transaction,  the  ordinary 
proceeding  at  law  would  not  answer  suffici- 
ently the  purpose  of  administering  justice. 
Southern  Steel  Co.  i;.  Hopkins  (Ala.),  16- 
690. 

Multiplicity  of  actions  for  negli- 
gence. —  A  bill  in  equity  which  alleges  that 
an  explosion  occurred  in  a  coal  mine,  killing 
one  hundred  and  ten  persons;  that  the  sev- 
eral administrators  of  the  persons  killed  have 
brought  separate  actions  against  the  party 
filing  the  bill,  as  owner  and  operator  of  the 
mine,  for  damages,  on  the  ground  of  negli- 
gence; that  if  such  actions  are  allowed  to 
proceed  at  law  the  party  filing  the  bill  will  be 
ruined  in  costs  and  expenses,  even  though  it 
is  successful  in  every  action,  since  the  plain- 
tiils  in  such  actions  are  all  insolvent  and  un- 
able to  pay  the  costs  taxed  against  them  if 
unsuccessful;  that  the  actions  are  pending 
and  will  be  called  for  trial  in  different  courts 
at  the  same  time,  by  reason  whereof  it  will 
be  impossible  for  the  party  filing  the  bill  to 
present  proper  defenses  to  them  all;  and  that 
such  party  has  a  defense  to  all  of  said  ac- 
tions, which  will  be  put  forward  in  each  case, 
and  which  will  be  determinative  of  all  alike; 
and  which  asks  that  the  prosecution  of  such 
actions  be  enjoined  pending  the  determination 
of  the  defense  thereto,  has  equity  on  the 
ground  of  preventing  a  multiplicity  of  suits, 
and  cannot  properly  be  dismissed  on  motion 
for  want  of  equity.  Southern  Steel  Co.  v. 
Hopkins   (Ala.),  16-690. 

d.  Mistake  as  ground  for  equity  juris- 
diction. 

Mutual   mistake   held    remediable.  — 

Mutual  mistake,  either  of  fact  in  making  a 
contract  or  of  law  or  fact  in  reducing  the 
same  to  writing,  is  remediable  in  the  absence 
of  a  waiver  of  the  right  in  Uiat  regard  or 
estoppel  to  the  assertion  of  it.  Rowell  r 
Smith   (Wis.),  3-773. 
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The  maxim,  ignorantia  juris  non  eacusat, 
has  no  application  when,  under  a  mutual 
mistake  and  misapprehension,  one  party  pur- 
chases from  another  property  which  the  pur- 
chaser already  owns.  Houston  v.  Northern 
Pac.  R.  Co.   (Minn.),  18-325. 

Mistake  of  law.  —  The  general  rule  that 
one  cannot  obtain  affirmative  relief,  or  defend 
himself  against  an  otherwise  well-founded 
claim,  on  the  bare  ground  of  mistake  of  law, 
is  relaxed  where  its  enforcement  will  cause 
great  injustice.  Kiggs  v.  Warren  (Mass.), 
20-1244. 

Where  the  beneficiary  under  a  testamentary 
trust  gives  a  release  of  claims  against  the 
estate  in  consideration  of  a  void  note  given 
by  the  trustees  for  future  payment,  the  trans- 
action being  designed  to  avoid  forcing  the 
trust  property  on  a  depressed  market,  and 
the  parties  believe  the  transaction  to  be 
valid,  and  no  loss  to  the  estate  is  entailed 
thereby,  the  beneficiary's  right  to  rescind  the 
release  and  receive  the  sum  due  him  from  the 
estate  is  not  precluded  because  the  mistake  is 
one  of  law.  Eiggs  v.  Warren  (Mass.).  20- 
1244. 

What  party  alleging  mistake  mnst 
shoir.  —  A  written  contract  is  presumed  to 
contain  the  final  agreement  and  to  express 
the  real  intent  of  the  parties;  and  when  a 
mistake  in  such  a  contract  is  claimed  by  a 
party,  the  burden  rests  upon  him  to  establish 
by  clear  and  convincing  evidence  that  the 
writing  does  not  contain  the  agreement  act- 
ually entered  into  by  the  parties,  that  there 
is  a  mistake  as  to  a  material  fact,  that  the 
mistake  is  mutual,  and  that  it  did  not  occur 
by  his  negligence.  Grieve  v.  Grieve  (Wyo.), 
11-1162. 

A  bill  by  a  beneficiary  under  a  testament- 
ary trust  to  cancel  a,  release  of  'his  claim 
against  the  estate  given  in  consideration  of 
a  note  for  the  sum  he  was  entitled  to  in  cash, 
on  the  ground  of  mutual  mistake  of  the 
parties  as  to  the  validity  of  the  transaction, 
is  not  bad  for  failing  to  show  that  he  had  a 
right  to  rely  on  his  cotrustees'  or  on  his  own 
belief  as  to  such  validity,  where  the  transac- 
tion was  entered  into  to  give  him  his  legal 
rights  and  to  avoid  loss  to  the  estate  by  forc- 
ing its  property  on  a  depressed  market,  and 
where  no  loss  appears  to  have  resulted  to  the 
estate  or  to  the  remaindermen.  Reggio  v. 
Warren   (Mass.),  20-1244. 

Mistake  the  result  of  negligence  or 
not  mutual.  —  A  court  of  equity  will  not 
relieve  a  party  against  a  mistake  in  a  writ- 
ten contract  where  it  appears  that  the  mis- 
take, if  any,  was  one  that  the  most  ordinary 
care  would  have  guarded  against,  and  the 
party  does  not  claim  to  have  read  the  portion 
of  the  contract  alleged  to  be  erroneous,  or  to 
have  been  misled  in  any  way  as  to  its  con- 
tents.    Grieve  v.  Grieve   (Wyo.),  11-1162. 

Equity  will  rarely  relieve  a  party  from  the 
performance  of  his  contract  on  the  ground 
that  it  was  entered  into  on  his  part  through 
mistake,  the  mistake  not  being  mutual,  and 
especially  where  the  mistake  waa  the  result 
of  negligence,  or  could  have  been  avoided  by 
the  exercise   of  reasonable  diligence   on   his 


part.  Vallentyne  v.  Immigration  Land  Co. 
(Minn.),  5-212. 

e.  Laches  as  barring  relief  in  equity. 

Elements  of  laches.  —  The  essential  ele- 
ments of  laches  stated.  Selden  v.  Kennedy 
(Va.),  7-879. 

Analogy  of  statute  of  limitations.  — 

In  courts  of  equity  the  estoppel  of  laches 
takes  the  place  of  statutes  of  limitation,  and 
they  apply  it  in  analogy  to  the  limitation  of 
the  like  action  at  law.  Horton  v.  Stegmyer 
(U.  S.),  20-1134. 

A  mere  delay  for  any  length  of  time  short 
of  a  period  sufficient  to  extinguish  a  right 
under  the  statute  of  limitations  does  not  bar 
an  action  in  equity  to  vindicate  such  right. 
Rowell  V.  Smith   (Wis.),  3-773. 

When  party  is  chargeable  with 
knowledge.  —  In  applying  the  doctrine  of 
laches  the  party  is  chargeable  with  knowledge 
of  the  facts,  if  the  circumstances  were  such 
as  should  have  induced  inquiry,  and  the 
means  of  ascertaining  the  truth  were  readily 
available  on  such  inquiry.  Ater  v.  Smith 
(111.),  19-105. 

Jury's  finding  against  laches  sus- 
tained. —  The  evidence  considered  in  an  ac- 
tion to  enjoin  the  further  prosecution  of  an 
application  by  the  defendant  for  incorpora- 
tion under  a  corporate  name  alleged  to  in- 
fringe on  the  plaintiff  corporation's  name  and 
held  to  have  authorized  the  jury  to  find  that 
there  had  been  no  such  laches  on  the  part  of 
the  plaintiffs  as  to  bar  them  from  a  right  to 
equitable  relief.  Creswill  v.  Grand  Lodge 
(Ga.),  18-453. 

f.   Complication  of   accounts. 

Iiong  account.  —  Where  the  remedy  at 
law  and  the  remedy  in  equity  involve  an 
accounting  and  the  consideration  of  many 
items,  the  remedy  in  equity  is  more  complete 
and  efficient  and  better  adapted  to  attain  the 
ends  of  justice  than  the  remedy  at  law. 
Castle  Creek  Water  Co.  17.  Aspen  (U.  S.), 
a-660. 

Account  involving  merely  proof  and 
calculation.  —  An  action  against  a  carrier 
for  the  recovery  of  money  paid  on  overcharges 
of  freight  and  for  failure  to  furnish  cars  ac- 
cording to  agreement  involves  a  mere  matter 
of  proof  and  calculation,  and  there  is  no  such 
complication  of  accounts  as  gives  equity  ju- 
risdiction. Terrell  f.  Southern  R.  Co.  (Ala.), 
20-901. 

g.  Miscellaneous  grounds  of  equity  juriadia- 
tion. 

Fraud.  —  Equity  will  interfere  to  grant 
relief  where  necessary  to  prevent  the  consum- 
mation of  a  fraud.  Adams  v.  Gillig  (N.  Y.), 
20-9'10. 

Recovery  of  legacy.  —  A  court  of  equity 
has  jurisdiction  of  a  proceeding  to  recjover  a 
legacy,  even  though  a,  bond  has  been  given  to 
pay  the  debts  and  legacies.  Matthews  v.  Tar- 
garona   (Md.).  10-1.53. 

Enforcement  of  decree  for  payment 
of  money,  —  A   decree  for  the  payment  of 
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money  may  be  enforced  in  chancery  proceed- 
ings for  contempt,  even  though  an  execution 
might  also  have  issued.  Jastram  v.  McAus- 
lan  (R.  I.),  17-320. 

Froteotion  of  political  rights.  —  Upon 
the  principle  that  courts  of  equity  cannot  in- 
terfere by  injunction  to  protect  political,  as 
distinguished  from  civil  rights,  a  court  of 
equity  has  no  jurisdiction  to  restrain,  at  the 
suit  of  a  voter  and  taxpayer,  the  use  at  an 
election  of  voting  machines  duly  authorized 
to  be  used  by  the  county  board  of  super- 
visors. United  States  Voting  Machine  Co.  v. 
Hobson  (la.),  10-972. 

Supervision  of  award  at  exposition. 
—  In  the  absence  of  fraud,  accident,  or  mis- 
take, a  court  of  equity  will  not  interfere 
with  an  award  made  to  an  exhibitor  at  an 
exposition,  under  the  scheme  of  which  a- 
board  is  constituted  a  special  tribunal  for 
the  final  determination  of  awards,  and  will 
not  compel  the  exposition  company  to  change 
its  records  relating  to  such  award  or  enjoin 
the  publication  of  the  true  report  of  its  pro- 
ceedings. Borden's  Condensed  Milk  Co.  v. 
Louisiana  Purchase  Exposition  Co.  (U.  S. ), 
15-189. 

Where  an  exhibitor  at  an  exposition  enters 
several  articles  in  a  single  group  and  asks 
for  an  award  on  the  exhibit  as  a  collective 
one,  but  instead  received  separate  awards  on 
the  articles,  the  court  cannot  decree  a  col- 
lective award  and  thereby  assume  the  func- 
tions of  the  special  tribunal  which  alone  has 
authority  to  make  such  an  award.  Borden's 
Condensed  Milk  Co.  v.  Louisiana  Purchase 
Exposition  Co.   (U.  S.),  15-189. 

3.    Genebai.  Pbincipdes   of   Pleading  and 
Pbacticb. 

a.  The  bill. 

Parties.  —  A  devisee  under  a  will  al- 
leged to  have  been  procured  by  fraud  and 
undue  influence,  is  not  a  proper  party  to  a 
suit  in  equity  by  the  heirs  of  the  testator  to 
charge  the  residuary  legatee  as  a  trustee  eac 
malefioio,  on  the  ground  of  fraud  and  undue 
influence  in  procuring  the  execution  of  the 
will  and  also  of  certain  deeds  conveying  the 
testator's  real  property.  As  regards  the 
devisee,  the  only  remedy  of  the  heirs  is  in  the 
probate  court.  Sumner  v.  Staton  (N.  Car.), 
18-802. 

Mnltifarlonsness.  —  A  bill  in  equity  by 
the  receiver  of  a  national  bank  against  per- 
sons who  were  directors  of  the  bank  at  vari- 
ous times,  which  alleges  the  commission  of  a 
series  of  negligent  or  wrongful  acts  extending 
over  a  period  of  several  years,  is  not  multi- 
farious as  to  defendants  who  were  directors 
(luring  the  whole  of  the  period  covered  by  the 
allegations  of  the  bill,  but  is  multifarious  as 
to  defendants  who  were  not  directors  at  the 
time  of  the  commission  of  the  alleged  negli- 
gent or  wrongful  acts.  Emerson  v.  Graither 
(Md.).  7-1114.  _ 

A  bill  of  equity  by  a  railroad  company  to 
enjoin  seven  ticket  brokers  or  scalpers  from 
purchasing  and  reselling  the  unused  portions 
of   the   complainant's    tickets   is   not   multi- 


farious for  misjoinder  of  parties  and  causes 
of  action  where  it  appears  that  the  acts  com- 
plained of  as  to  each  defendant  are  of  like 
character,  that  their  operation  upon  the  rights 
of  the  complainant  is  identical,  that  the  re- 
lief sought  is  the  same  as  to  all  defendants, 
and  that  the  defenses  that  may  be  interposed 
are  common  to  each  defendant  and  involve 
like  legal  questions.  Bitterman  v.  Louisville, 
etc.,  R.  Co.   (U.  S.),  12-693. 

Averments  assailing  title  or  right.  ^ 
In  assailing  a  prima  facie  right  or  title, 
by  a  bill  in  equity,  the  plaintiff  must  aver 
and  prove  facts  sufficient  to  overcome  it. 
Ordinarily  he  cannot  otherwise  put  the  de- 
fendant to  the  proof  of  a  perfect,  indefeasible 
title  or  right.  Hardman  v.  Cabot  (W.  Va.), 
9-1030. 

Prayer  fop  relief.  —  A  prayer  for  gen- 
eral equitable  relief,  coupled  with  one  for 
specific  relief,  cannot  be  extended  so  as  to 
•warrant  the  granting  of  relief  not  embraced 
within  and  comprehended  by  the  allegations 
of  fact  contained  in  the  pleading.  Vila  V. 
Grand  Island  Electric  Light,  etc.,  Co.  (Neb.), 
4-59. 

b.  Amendments. 

When  permitted,  in  general.  —  When 
a  court  will  permit  an  amendment  of  equity 
pleadings.  Eatliff  v.  Sommers  ( W.  Va. ) ,  1- 
970. 

In  Florida,  where  no  replication  has  been 
filed  to  the  answer,  equity  rule  No.  42  gives 
the  complainant  the  right,  upon  motion  or 
petition  without  notice,  to  obtain  an  order 
from  the  court  for  leave  to  amend  his  bill, 
on  or  before  the  next  succeeding  rule  day, 
with  or  without  payment  of  costs,  in  the  dis- 
cretion of  the  court.  Long  v.  Anderson 
(Fla.),  5-846. 

Curing  multifariousness.  —  It  is  not 
necessary  to  dismiss  a  multifarious  bill,  as 
the  plaintiff  may  be  granted  leave  to  amend 
so  as  to  relieve  the  bill  of  the  objection. 
Emerson  v.  Gaither    (Md.),  7-1114. 

c.  Cross  bills. 

Addition  of  parties.  —  Where  a  cross 
bill  seeks  affirmative  relief,  and  shows  that 
certain  persons  are  necessary  parties,  and 
that  they  have  an  interest  in  the  subject- 
matter  in  dispute  between  the  parties  to  the 
original  bill,  they  are  properly  added.  Sears 
V.  Scranton  Trust  Co.   (Pa.),  20-1145. 

New  issues.  —  A  cross  bill  may  introduce 
new  issues,  it  being  only  necessary  that  the 
facts  set  put  shall  be  germane  to  the  subject 
of  the  bill.  Sears  v.  Scranton  Trust  Co 
(Pa.),)   20-1145. 

Waiver  of  objections.  —  The  objection 
that  a  cross  bill  is  not  germane  to  the  orig- 
inal bill  is  waived  by  a  general  answer  to  the 
cross  bill.  Sears  v.  Scranton  Trust  Co 
(Pa.),  20-1145. 

d.    Taking   testimony. 
Extension  of  time.  —  The  matter  of  ex- 
tending the  time  for  the  taking  of  testimony 
in  an  equity  suit  is  within  the  discretion  of 
the  trial  court,  and  the  determination  of  this 
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question  will  not  ordinarily  be  disturbed  on 
appeal  in  the  absence  of  an  abuse  of  judicial 
discretion.     Long  v.  Anderson   (Fla.),  5-846. 

Where  a  court  has  granted  an  extension  of 
the  time  for  taking  testimony  in  an  equity 
suit,  and  the  defendant  is  prevented  from 
taking  testimony  within  such  time  by  reason 
of  the  absence  of  the  master  in  chancery  ap- 
pointed to  take  tlie  testimony,  it  is  an  abuse 
of  judicial  discretion  for  the  chancellor  to 
refuse  a  further  extension  of  the  time  for 
taking  testimony.  Long  v.  Anderson  (Fla.), 
5-846. 

Failure  to  ansirer  interrogatories.  — 
Under  the  Wyoming  statute  providing  that 
answers  to  interrogatories  may  be  enforced 
by  a  nonsuit,  etc.,  it  is  within  the  sound  dis- 
cretion of  the  court  whether  the  plaintiff 
shall  be  nonsuited  for  failure  to  answer  in- 
terrogatories, and  where  the  record  in  no  way 
discloses  what  guided  the  court  in  the  exer- 
cise of  discretion,  the  appellate  court  cannot 
say  that  in  refusing  to  enter  a  nonsuit  there 
was  an  abuse  of  diser«tion.  Horton  v.  Dris- 
kell   (Wyo.),  3-561. 

e.  Withdrawal  of  bill  filed  by  intervenor. 

Discretion  of  court  to  permit.  —  In  a 

suit  brought  by  a  waterworks  company  in  a 
federal  Circuit  Court  to  enjoin  a  municipal 
corporation  from  depriving  the  complainant 
of  its  rights  under  an  existing  contract  be- 
tween the  two  corporations,  where  another 
waterworks  company  has  intervened  as  the 
party  complainant  and  has  filed  its  original 
bill  in  the  nature  of  a  supplemental  bill,  it 
is  within  the  discretion  of  the  Circuit  Court 
to  permit  the  withdrawal  of  such  pleading 
and  the  striking  out  of  testimony  taken 
thereunder,  and  the  exercise  of  that  discre- 
tion will  not  be  revised  by  the  Supreme 
Court  except  for  gross  abuse.  Vicksburg  i'. 
Vicksburg  Waterworks  Co.  (U.  S.),  6-253. 

f.  Decrees. 

Partly  final  and  partly  interlocutory. 

—  A  decree  may  be  partly  final  and  partly 
interlocutory;  final  as  to  its  determination  of 
all  issues  of  law  and  fact,  and  interlocutory 
as  to  its  mode  of  execution.  A  final  decree 
disposing  of  all  the  substantial  equities  of 
the  ease  is  not  made  interlocutory  by  the 
mere  reservation  of  the  right  to  direct  the 
mode  of  its  execution.  Moody  v.  Muscogee 
Mfg.  Co.  (Ga.),  20-301. 

Decree  framed  by  Supreme  Court.  — 
A  decree  framed  by  the  Supreme  Court,  and 
entered  by  the  Superior  Court  in  pursuance 
of  a  discretion  of  the  Supreme  Court,  is,  in 
eflFect,  a  decree  of  the  latter  court.  Jastram 
t'.  McAuslan  (R.  I.),  17-320. 

4.  Bills  op  Review. 
a.  In  general. 

Purpose  of  Wll.  —  The  purpose  of  a  bill 
of  review  stated.  Watkinson  r.  Watkinson 
(N.  J.),  6-326. 

Iieave  to  file.  —  When  it  is  sought  to  re- 
verse a  decree  by  a  bill  of  review  upon  the 


discovery  of  some  new  matter,  a  leave  of  the 
court  must  first  be  obtained  by  petition,  sup- 
ported by  aflSdavit,  that  the  evidence  is  not 
only  new,  but  could  not  have  been  discovered 
by  reasonable  diligence  before  the  hearing. 
Watkinson  v.  Watkinson   (N.  J.),  6-326. 

Time  for  filing.  —  Although  there  is  no 
express  statutory  limitation  as  to  the  filing 
of  bills  of  review,  the  analogous  limitation 
of  the  right  of  appeal  should  govern,  and  a 
bill  of  review  cannot  be  filed  after  the  lapse 
of  three  years  from  the  final  decree,  except 
in  case  of  new  or  newly  discovered  matter. 
Watkinson  v.  Watkinson   (N.  J.),  6-326. 

b.  Jurisdiction  of  bill. 

Jurisdiction  of  trial  court  after  ap- 
peal. —  After  a  decree  in  equity  lias  been 
reversed  by  an  appellate  court  and  the  cause 
remanded  for  further  proceedings,  the  trial 
court  has  discretionary  jurisdiction  to  enter- 
tain a  bill  of  review  based  upon  newly  dis- 
covered material  evidence.  Safe  Deposit,  etc., 
Co.  V.  Gittings   (Md.),  5-941. 

Normally,  a  bill  of  review  is  addressed  to 
the  court  where  the  final  decree  is  entered 
and  which  is  proceeding  with  its  execution, 
and  although  such  final  decree  has  been  or- 
dered by  an  appellate  court,  the  lower  court, 
when  freed  by  the  appellate  court  from  its 
obligation  to  execute  the  decree  as  ordered, 
should  ultimately  pass  upon  the  merits  of  an 
application  for  leave  to  file  a  bill  of  review. 
Novelty  Tufting  Machine  Co.  v.  Buser  (U. 
S.),  14-192. 

After  a  decision  has  been  rendered  by  an 
appellate  court  and  the  cause  remanded  to 
the  court  below,  the  latter  court  has  no  au- 
thority to  entertain  a  bill  of  review  for  error 
of  law  apparent  on  the  face  of  the  ludgment. 
The  proper  remedy  of  the  party  alleging  er- 
ror in  such  a  case  is  by  direct  application  to 
the  appellate  court  for  an  amendment  of  the 
judgment.  Hunter  v.  Nelson  (N.  Car.),  18- 
721. 

c.  Grounds  of  bill. 

In  general.  —  The  grounds  of  a  bill  of 
review  stated.  Watkinson  v.  Watkinson  (N. 
J.),  6-326. 

If  upon  a  petition  to  a  federal  Circuit 
Court  of  Appeals  for  leave  to  file  in  the  Cir- 
cuit Court  a  bill  of  review  in  a  cause  in  which 
a  decree  has  been  entered  upon  the  direction 
of  the  Court  of  Appeals,  it  appears  strongly 
to  the  court  that  the  decree  is  probably  con- 
trary to  the  justice  and  right  of  the  ease, 
and  there  has  been  no  negligence  or  other 
fault  on  the  part  of  the  party  aggrieved,  the 
appellate  court  will  release  the  lower  court 
from  its  obligation  to  observe  the  former's 
mandate  to  the  extent  of  allowing  the  lower 
court  to  entertain  the  application  and  decide 
upon  its  merits;  but  not  otherwise,  as  the 
decree  of  the  appellate  court  ought  not,  for 
light  reasons,  to  be  disturbed.  Novelty  Tuft- 
ing Machine  Co.  r.  Buser   (U.  S.),  14-192. 

Neirly  discovered  evidence.  —  Facta 
reviewed  in  a  petition  for  leave  to  file  a  bill 
to  review,  on  the  ground  of  newly-discovered 
evidence,  a  decree  in  equity  which  had  been 
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reversed  and  remanded  on  appeal,  and  held 
to  show  that  the  trial  court  exercised  sound 
discretion  in  refusing  such  leave,  since  the 
petition  was  filed  by  executors  and  was  baaed 
upon  evidence  which  was  known  to  their  tes- 
tator, but  which  he  merely  failed  to  remember 
when  testifying  on  the  original  hearing. 
Safe  Deposit,  etc.,  Co.  v.  Gittinga  (Md.),  5- 
941. 

Where  in  a  suit  for  the  infringement  of 
letters  patent  the  defense  that  there  had  been 
a  prior  public  use  by  the  defendant  of  sub- 
stantially the  same  invention  more  than  two 
years  before  the  supposed  invention  or  inven- 
tions for  which  the  patents  were  granted, 
is  sustained  by  the  Circuit  Court  of  Appeals 
upon  the  production  of  an  evidently  old  ma- 
chine, and  of  photographs  which  were  shown 
to  have  been  taken  of  it  many  years  before, 
while  it  was  in  the  possession  of  the  defend- 
ant, and  the  testimony  of  witnesses  who  while 
then  in  the  employment  of  the  defendant  used 
the  machine  in  his  business,  a  bill  of  review 
will  not  be  granted  for  newly  discovered  evi- 
dence consisting  of  the  'testimony  of  witnesses 
who  were  at  different  times  in  the  employ- 
ment of  the  defendant  and  are  expected  to 
testify  that  during  the  times  they  were  so 
employed  they  did  not  see  or  know  of  such  a 
machine,  especially  where  it  appears  that  if 
the  same  effort  had  been  made  to  secure  the 
testimony  of  these  witnesses  before  the  hear- 
ing of  the  cause  as  has  been  displayed  since 
the  decision,  there  would  have  been  as  good  a 
chance  to  secure  it  then  as  later.  Novelty 
Tufting  Machine  Co.  v.  Buser  (U.  S.)),  14- 
192. 

EQUITY  OF  REDEMPTION. 

See  Mortgages  and  Deeds  of  Teust,  12. 
Liability  to  execution,  see  Executions,  4. 
Eight  to  dower  in,  see  Dower,  1. 


ERASURES. 

Revocation   of   will   by   erasure,   see   Wills, 
6  b   (6). 


ERROR. 

See  Appeal  and  Erbob. 

Erroneous  exercise  of  jurisdiction  as  ground 
for  collateral  attack  on  judgment,  see 
.Judgments,  10. 

Error  of  judgment  as  negligence,  see  Masteb 
AND  Servant,  3  c  ( 1 ) ;  Street  Rail- 
ways, 8  a  (6). 


ESCAPE,    PRISON    BREAKING,    AND 
RESCUE. 

Arrest  of  escaped  prisoner  without  warrant, 
see  Arrest,  2  a. 

Proof  of  participation  in  escape,  see  Accom- 
plices. 

Right  to  speedy  trial  waived  by  escape,  see 
Criminal' Law,  6  c  (1). 


Reoonfinement  for  remainder  of 
term.  —  The  Wisconsin  statutes  in  reference 
to  a  prison  breach  and  escape  do  not  change 
but  are  declaratory  of  the  common  law  that 
a  prisoner  escaping  while  serving  sentence  is 
liable  to  recapture  and  reconfinement  to  serve 
out  his  sentence,  the  time  of  his  voluntary 
absence  not  being  counted  in  his  favor,  and 
that  judicial  direction  other  than  that  con- 
tained in  the  original  judgment  is  unneces- 
sary.    In  re  MeCauley   (Wis.),  3-414. 

Right  to  trial  for  escape.  —  Under  the 
Wisconsin  statutes  for  the  offense  of  escape 
or  prison  breach  and  escape,  a  trial  and 
sentence  are  necessary  in  order  to  punish  the 
defendant.     In   re  McCauley    (Wis.),   3-414. 

Assisting  escape.  —  On  a  trial  for  fur- 
nishing prisoners  with  implements  with  which 
they  broke  out  of  jail,  an  objection  that 
there  were  no  persons  lawfully  committed 
to  and  detained  in  the  jail  at  the  time  the 
alleged  offense  was  committed  cannot  be 
raised  for  the  first  time  on  appeal.  State  v. 
Ballew  (S.  C),  18-569. 


ESCHEAT. 

Contest  of  will  by  state  to  enforce  right  of 
escheat,  see  Wills,  7  e  (1). 


ESCROW. 

Verbal    condition    of    escrow,    see    Frauds, 
Statute  of,  4  a. 

Delivery  to  agent  of  party.  —  A  de- 
livery in  escrow  may  be  made  to  the  agent 
of  the  grantee  or  payee,  provided  there  is 
nothing  inconsistent  with  the  agent's  duty  to 
his  principal  in  holding  the  instrument  sub- 
ject to  the  conditions  agreed  on,  and  rights 
of  third  persons  do  not  intervene.  J.  I.  Case 
Threshing  Mach.  Co.  v.  Barnes  (Ky.),  19- 
246.  ^    J  " 

Doctrine  of  relation  back  to  first 
delivery.  —  The  doctrine  of  relation  back 
to  the  first  delivery  of  a  deed  deposited  in 
escrow,  so  as  to  give  the  deed  effect  from 
that  time,  is  allowed  only  in  cases  of  neces- 
sity, to  avoid  injury  to  the  operation  of  the 
deed  from  events  happening  between  the  first 
and  second  delivery,  and  where  no  injury 
will  result  to  third  parties.  Such  doctrine 
cannot  be  applied  to  defeat  the  intervening 
claims  of  creditors  of  the  grantor.  May  v. 
Emerson    (Ore.),  16-1128. 

Payments  to  depositary.  —  Where  an 
escrow  agreement  requires  the  vendee  of  real 
property  to  make  payments  on  account  of  the 
purchase  price  to  the  depositary  of  the  deed, 
the  latter  being  a  mere  stakeholder  without 
any  personal  interest  in  the  fund,  the  vendee 
is  bound  to  pay  him  only  so  long  as  the 
vendor  alone  is  the  party  in  interest,  and 
when  a  creditor  of  the  vendor  has  laid  hold 
of  the  latter's  interest  in  the  property,  and 
the  vendee  has  notice  of  that  fact,  he  is 
bound  hy  the  new  conditions.  The  docketini; 
of  a  judgment  against  the  vondnr,  however^ 
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is  not  constructive  notice  to  the  vendee,  and 
the  latter  is  entitled  to  credit  for  all  pay- 
ments made  to  the  depositary  until  he  has 
actual  knowledge  of  the  lien.  May  v.  Emer- 
son  (Ore.),  16-1129. 


ESTATES. 

See  Life  Estates;  Eemaindebs. 

Merger  of  estates.  —  While  the  general 
rule  is  that  when  a  life  estate  is  acquired  by 
the  owner  of  the  fee  it  is  merged  in  the  fee 
to  the  destruction  of  intervening  contingent 
remainders,  merger  does  not  take  place  in 
equity  if  it  is  opposed  to  the  intention  of  the 
parties  either  actually  proved  or  implied 
from  the  fact  that  merger  would  be  against 
the  interest  of  the  party  in  whom  the  several 
estates  or  interests  have  united,  and  does  not 
take  place  at  law  when  it  is  affirmatively 
proved  to  be  opposed  to  the  intention  of  the 
parties.  McCreary  v.  Coggeshall  (S.  Car.), 
7-693. 

ESTOPPEL. 

1.  In  Genebal. 

2.  By  Deed. 

3.  Equitable  Estoppei  ob  Estoppel  iw 

Pais. 

4.  Inconsistent  Positions. 

Accepting  benefit  under  will  as  precluding 
right  to   contest   will,   see   Wills,   7   e 

(1). 

Application  of  doctrine  of  estoppel  to  in- 
fants, see  Infants,  3. 

Asserting  validity  of  indictment  after  dis- 
missal as  invalid,  see  Cbiminal  Law, 
5  li. 

Assertion  of  individual  interest  by  adminis- 
trator, see  ExEcnxoBS  and  Administba- 
tobs,  10  e. 

Claiming  breach  of  condition  of  insurance 
policy,  see  Insubance,  3  c  (4). 

Claiming  mechanic's  lien,  see  Mechanics' 
Liens,  9. 

Claiming  public  lands  withdrawn  from  sale, 
see  Public  Lands. 

Contesting  claim  of  settlement  of  insolvent 
building  association,  see  Building  and 
Loan  Associations,  5. 

Dedication  by  estoppel,  see  Dedication. 

Denial  by  agent  of  principal's  title,  see 
Agency,  2. 

Denial  by  bailee  of  bailor's  title,  see  Bail- 
ment, 6, 

Denial  by  landlord  of  tenant's  rights  to  re- 
move crops,  see  Cbops,  3. 

Denial  of  assignability  of  option  to  purchase 
demised  premises,  see  Landlobd  and 
Tenant,  3  f. 

Denial  of  authority  of  corporate  officers,  see 
COepoeations,  7  b. 

Denial  of  consent  to  surgical  operation,  see 
Physicians  and  Subgeons,  6  h. 

Denial  of  existence  of  partnership,  see  Paet- 
neeship,  1  c. 

Denial  of  forged  signature,  see  Fobgeby,  2. 


Denial  of  indebtedness  of  municipality,  see 
Municipal  Cobpobations,  8  a.  • 

Denial  of  landlord's  title,  see  Landlobd  and 
Tenant,  8. 

Denial  of  navigability  of  water,  see  Canals, 

Denial  of  qualifications  of  member  of  benevo- 
lent   association,    see    Benevolent    ob 
Beneficial  Associations,  8  a. 
Denial  of  residence  in  particular  state,  see 

COUBTS,  2  c    (1). 
Denial   of   validity  of   injunction   bond,   see 

Injunctions,  5  b. 
Denial  of  validity  of  municipal  contracts,  see 

Municipal  Coepoeations,  7  a. 
Denial  of  validity  of  permit  to  make  excava- 
tion in  street,  see  Municipal  Cobpoba- 
tions, 11. 
Enforcement   of   limitation    of   carrier's   lia- 
bility, see  Cabbiebs,  4  f  (3). 
Operation  and  effect  of  judgment,  see  Judg- 
ments, 6, 
Plea-ding  statute  of  limitations,  see  Limita- 

tation  of  Actions,  8. 
Purchase  of  property  with  knowledge  of  ex- 
isting nuisance,  see  Nuisances,  4  b,  c. 
Questioning   validity  of   election,   see   Elec- 
tions, 7  f. 
Right  of  stockholder  to  assert  claim  as  credit 
of  corporation,  see  Cobpobations.  8  e 
(5).  * 

1.  In  Genebal. 
Application    of    doctrine    to    public 
officers.   —   No   estoppel    can   grow   out   of 
dealings   with   public   officers  of  limited  au- 
thority.   State  V.  Goldthait  (Ind.),  19-737. 

Estoppel  against  estoppel.  —  Where 
the  plaintiff  has  sued  for  a  settlement  of  the 
partnership,  and  the  defendant  has  pleaded 
settlement  in  bar  of  the  suit,  the  plaintiff  is 
estopped  from  thereafter  asserting  that  there 
has  been  a  settlement,  and  the  defendant  that 
there  has  not  been  one.  The  two  estoppels 
destroy  each  other,  and  set  the  matter  at 
large.     Chretien  v.  Giron   (La.),  5-845. 

Pleading  estoppel.  —  An  estoppel  must 
be  pleaded  in  order  to  enable  a  party  to  avail 
himself  of  it  on  the  trial,  and  must  be  pleaded 
with  particularity  in  order  to  constitute 
either  a  cause  of  action  or  defense.  No  in- 
tendments are  indulged  in  favor  of  such  plea, 
but  it  is  incumbent  upon  the  party  pleading 
to  aver  all  the  facts  essential  to  its  existence. 
Cooper  V.  Flesner  (Okla.),  20-29. 

2.  By  Deed. 

To   assert   paramonnt  title.  —  One  of 

two  grantees  of  a  common  grantor  may  as- 
sert as  against  the  other  a  title  different 
from  or  paramount  to  that  derived  from  the 
common  grantor.  Philadelphia  Brewing  Co. 
V.  MeOwen  (N.  J.),  16-648. 

3.  Equitable  Estoppel  oe  Estoppel  in  Pais. 

Change  of  position  as  a  prerequisite. 

—  In  order  to  constitute  an  equitable  estop- 
pel it  must  appear  that  the  person  sought  to 
be  estopped  has  said  or  done  something  in 
reliance  on  which  the  person  in  whose  favor 
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the  estoppel  is  invoked  haa  acted  or  refrained 
from  acting,  to  his  prejudice.  Maryland  Tel., 
etc.,  Co.  V.  Kuth   (Md.),  14-576. 

Application  of  doctrine  in  criminal 
lavr.  —  A  member  of  a  jury  commission,  who 
by  his  own  nonfeasance  or  active  misfeasance 
in  office  as  a  member  of  such  commission  has 
rendered  a  selection  of  the  jury  list  so  ir- 
regular that  as  to  others  it  might  be  invalid, 
cannot  take  advantage  of  his  own  wrong- 
doing when  called  upon  to  answer  a  charge 
presented  by  the  grand  jury  selected  from 
such  list.  State  ex  rel.  Clark  v.  District 
(Mont.),  3-841. 

4.  Inconsistent  Positions. 

Inconsistent  positions  —  Estoppel  to 
assert  trnth.  —  One  who  acts  inconsistently 
with  the  truth  under  such  circumstances  that, 
as  a  reasonable  person,  he  ought  to  anticipate 
tliat  another  person  is  likely  to  change  his 
position  in  reliance  on  S)ieh  conduct,  is  es- 
topped to  assert  the  truth  to  the  injury  of 
such  other  person.  Marling  v.  Nommensen 
(Wis.),  7-364. 


ESTRAYS. 

See  Animals,  4. 

ET  All. 

See  Abbbeviations. 

ETHICS. 

Application  of  rules  of  medical  ethics  in  ac- 
tion by   physician   for   libel,   see   LiBEL 

AND  Slandeb,  4  f  (2). 

EVICTION. 

Of  leasee,  see  Landlobd  and  Tenant,  S  i. 

EVIDENCE. 

1.  Judicial  Notice,  734. 

a.  Of  legislation,  734. 

b.  Of  executive  orders,  735. 

c.  Of  court  records,  735. 

d.  Of  public  officers,  735. 

e.  Of  customs,  735. 

f.  Of  the  calendar,  735. 

g.  Of  geographical  facts,  735. 
h.  Of  scientifie  facts,  736. 

i.  Matters  of  common  experience  or 
public  importance,   736. 

2.  Relh:vanct    and    Admissibility    iit 

Genebal,  736. 

3.  Heabsat  Evidence,  737. 

a.  In  general,   737. 

b.  Testimony  on  former  trial,  737, 

4.  Chabacteb  OB  Reputation,  738, 

5.  SipoNpAKY  Evidence,  738, 


6.  Experimental  Evidence,  738. 

7.  Real  ob  Object  Evidence,  739. 

8.  ExPEBT  AND  Opinion  Evidence,  739. 

a.  Opinions  of  witnesses  in  general, 

739. 

b.  Expert  evidence,  739. 

(1)  In  general,  739. 

(2)  Qualifications     of    experts, 

740. 

(3)  Subjects    of    expert    testi- 

mony, 741. 

(4)  Weight  and  credibility,  741. 

c.  Nonexpert  opinion,  741. 

9.  DOCUMENTAEY    EVIDENCE,    742. 

a.  Records    and    public    documents, 

742. 

b.  Private  documents,  742. 

(1)  In  general,  742. 

(2)  Ancient  documents,  743. 

(3)  Contradiction   of   documen- 

tary evidence,  743. 

10.  Declabations  and  Admissions,  743. 

a.  In  general,  743. 

b.  When   competent  as   part  of  res 

gestw,  744. 

c.  Declarations  of  agent,  744. 

d.  Admissions,  745. 

(1)  Admissibility     in     general, 

745. 

(2)  Admissions    by    attorneys, 

745. 

(3)  Admissions    by    agents    or 

employees,  745. 

(4)  Admissions     in     pleadings, 

746. 

(5)  Weight  as  evidence,  746. 

11.  Handwbitinq,  746. 

a.  Proof  by  nonexpert,  746. 

b.  Standards  for  comparison,  746. 

12.  Photoqbaph  as  Evidence,  747. 

a.  Admissibility  in  general,  747. 

b.  Proof  of  accuracy,  747. 

c.  Discretion  as  to  admission  or  ex- 

clusion, 747. 

d.  Weight  as  evidence,  747. 

13.  Phonogbaphic  Recobd  as  Evidence. 

747. 

14.  Pabol   Evidence   to   Vabt   Wbittkw 

Instbuments,  748. 

a.  Admissibility  in  general,  748. 

b.  To    define    or     identify    subject- 

matter,  748. 

c.  To  prove  collateral  agreement,  748. 

d.  To  prove  consideration,  749. 

e.  To  disprove   recital  of  receipt  of 

consideration,  749. 

f.  To  remove  ambiguity,  749. 

g.  To  prove  fraud,  749. 

h.  To  prove  subsequent  parol  agree- 
ment, 750. 

i.  To  show  illegality  of  contract,  750. 

j.  To  prove  meaning  of  terms  used, 
750. 

15.  Pabol  Evidence  to  Add  to  Recobd 

750. 

16.  Pbesumptionb,  750. 

17.  Pbivileqed  Communications,  75J, 

18.  Telepbonk  Conversations,  7§l, 
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19.  Objections  and  Exceptions,  752. 

20.  Weight    and    Sufficdsnct    op    Evi- 

dence, 752. 

a.  In  general,  752. 

b.  Positive   and   uncontradicted   tes- 

timony, 753. 
e.  Instructions,  753. 

21.BDRDEN  OF  Proof,  753. 
22.  LeOislative   Poweb  Over  Rules  of 
Evidence,  754. 

See  Depositions;  Witnesses. 

Actions    on    injunction    bonds,    see    Injunc- 
tions, 5  c   (5). 

Actions  under  civil  damage  acts,  see  Intoxi- 
cating Liquors,  8  e. 

Acts  of  agent  as  evidence  of  authority,  see 
Agency,  3  b   (2). 

Authority  of  agent,  generally,  see  Agency,  3 
b. 

Brand  as   evidence   of  ownership  of  animal, 
see  Animals,  1  b. 

Capacity  to  commit  rape,  see  Rape,  1  b. 

Census  reports  as  evidence,"  see  Census. 

Circumstantial    evidence,    see   Agency,    1    c; 
False  Imprisonment,  4. 

Compensation  of  expert  witnesses,  see  Wit- 
nesses, 1  b   (3). 

Competency  of  evidence  obtained  by  unlawful 
means,  see  Criminal  Law,  6  n  ( 1 ) . 

Condemnation  proceedings,  see  Eminent  Do- 
main, 9j. 

Contempt  proceeding,  see  Contempt,  3  f. 

Contracts    to    procure    testimony,    see    Con- 
tracts, 4  d. 

Criminal  cases,  see  Criminal  Law,  and  the 
various  criminal  topics. 

Criminal    conversation,    see    Husband    and 
Wife,  7  e. 

Delivery  of  gift,  see  Gifts,  1  d. 

Duty  of  arbitrator  to  observe  rules  of  evi- 
dence, see  Arbitration  and  Award,  1. 

Election  contests,  see  Elections,  8  b. 

Enforcement  of  statutory  liability  of  stock- 
holders, see  Corporations,  8  h. 

Existence  of  partnership,   see   Partnership, 
lb. 

Establishment    of    contents    of    lost    instru- 
ments, see  Lost  Papers  and  Records. 

Establishment  of  easement,  see  Easements, 
1  b. 

False  testimony,  see  Perjury. 

Finding  or  verdict  in  coroner's  inquest,   see 
Coroners,  2. 

Fires  caused  by  locomotives,  see  Railroads, 
7  c  (4). 

Inference  from  refusal  to  waive  privilege  of 
secrecy,  see  Witnesses,  3  d  ( 8 ) . 

Malpractice    by    physician,    see    Physician 
and  Surgeons,  6  b  (2). 

New   evidence    on    appeal,    see   Appeal    and 
Error,  12  d. 

Newly  discovered  evidence  as  ground  for  new 
trial,  see  New  Trial,  2. 

Order  of  proof  in  criminal  cases,  see  Crim- 
inal Law,  6  m  ( 1) . 

Order    of    proof    in    civil    cases,    see    Trial, 
2  a. 

Ownership  of  trespassing  animals,   see  Ani- 
mals, 2  d. 


Personal  injuries  by  railroads,  see  Rail- 
roads, 8  b  (9)    (a). 

Personal  knowledge  of  judge  in  lieu  of  evi- 
dence, see  Pleading,  1. 

Probate  proceedings,  see  Wills,  7  h. 

Production  of  books  by  corporations,  see  Con- 
stitutional Law,  9  b. 

Proof  of  ordinances,  see  Municipal  Cor- 
porations, 5  c. 

Proof  of  particular  matters,  see  Agency, 
1  c;  Alteration  of  Instruments,  4; 
Boundaries,  3;  Usages  and  Customs; 
Dedication;  Insanity,  1,  7  c;  Mar- 
riage, 2;  Payment,  2;  Wills,  4  e. 

Prosecution  for  maliciously  killing  dogs,  see 
Animals,  3  c. 

Recovery  for  medical  services,  see  Physicians 
AND  Surgeons,  4  b. 

Review  of  rulings  on  evidence,  see  Appeal 
AND  Error,  15  d. 

Taking  testimony  in  equity  causes  generally, 
see  Equity,  3  d. 

Tax  rate  as  evidence  of  value,  see  Gas  and 
Gas  Companies,  4  c. 

Testimony  of  detectives,  see  Detectives. 

Violations  of  food  law,  see  Food,  6  c. 

Weighing  evidence  by  appellate  court,  see 
Appeal  and  Error,  12  g  (2). 

Particular  actions  and  actions  by  and  against 
particular  persons  and  for  particular 
causes,  see  Assault  and  Battery; 
Attachment;  Benevolent  or  Bene- 
ficial Associations,  9  b;  Bills  and 
Notes,  12  e;  Breach  of  Promise  of 
Marriage,  2  c;  Carriers,  4  j  (1)   (b) ; 

6  g   (5)     (b);   Contempt;    Contracts, 

7  f;  Corporations,  10  f;  Damages,  11; 
Death  by  Wrongful  Act;  Divorce; 
Ejectment,  6;  Eminent  Domain;  Ex- 
ecutors AKD  Administrators,  18  e; 
Explosions  and  Explosives,  6  b ;  False 
Imprisonment,  4;  Fires,  6;  Food,  6  e; 
Fraud  and  Deceit,  4 ;  Fraudulent  Con- 
veyances, 4  f ;  Husband  and  Wife,  7  e; 
Infants,  3  d;  Injunctions,  5  c  (5) ; 
Inns,  Boarding  Houses,  and  Apart- 
ments, 9  b;  Insurance,  5  m  (7);  In- 
toxicating Liquors;  Libel  and  Slan- 
der, 4  f;  Livery  Stable  Keepers;  Ma- 
licious Prosecution,  2  e ;  Mandamus,  3 
f ;  Master  and  Servant,  3  n  ( 3 ) ;  Me- 
chanics' Liens,  10;  Negligence,  12; 
Partition,  2  d  (4)  ;  Physicians  and 
Surgeons;  Quieting  Title  —  Removal 
of  Cloud,  5;  Railroads,  7  c  (4),  8  b 
(9)  (a);  Replevin,  6;  Sales,  5  d 
(4)  ;  Specific  Performance,  3  f,  5  d; 
Trover  and  Conversion,  5  d;  Vendor 
and  Purchaser,  3  1  (5) ;  Waters  and 
Watercourses,  3  b  (7)  (e) ;  Wills, 
7  h. 

1.  Judicial  Notice. 

a.  Of  legislation. 

Judicial  notice  of  foreign  laws,  see  Foreign 
Laws,  1. 

In  general.  —  Courts  take  judicial  notice 
of  the  public  and  private  ofBcial  acts  of  the 
legislature.     French  v.  Senate   (Cal.),  2-756, 


EVIDENCE. 


735 


Federal   statutes   in   state    courts.  — 

The  state  courts  will  take  judicial  notice  of 
the  public  acts  of  Congress,  and  therefore 
the  plaintiff  in  an  action  against  an  inter- 
state carrier  which  claims  a  limitation  of 
liability  in  the  bill  of  lading  may  invoke  the 
application  of  the  Carmack  Amendment  to 
the  Interstate  Commerce  Act  (St.  L.  594; 
Fed.  St.  Ann.  Supp.  1909,  p.  273)  forbidding 
such  limitation,  though  the  plaintiff  does  not 
show  in  his  pleadings  that  he  relies  on  the 
Carmack  Amendment.  Louisville,  etc.,  E.  Co. 
r.  Scott   (Ky.),  19-392. 

Ado])tioii  of  local  option  la-nr.  —  The 
adoption  of  the  local  option  law  by  the  voters 
of  a  particular  county  is  a  fact  which  must 
be  proved  in  a  prosecution  for  selling  liquor 
in  such  county,  and  it  cannot  be  judicially 
noticed  unless  the  result  of  the  election  is 
required  to  be  made  a  matter  of  record  in 
the  court  having  original  jurisdiction  of  a 
cause  involving  the  inquiry.  Gay  i.  Eugene 
(Ore.),  18-188. 

Municipal  ordinances.  —  In  a  trial  be- 
fore a  municipal  court,  the  recorder  or  other 
presiding  judge  may  take  judicial  notice  of 
ordinances  of  the  city  defining  offenses  against 
the  same.     Hill  v.  Atlanta   (Ga.),  5-614. 

Neither  the  Supreme  Court  nor  any  other 
court  than  a  municipal  court  can  take  judi- 
cial cognizance  of  municipal  ordinances. 
Hill  r.  Atlanta   (Ga.),  5-614. 

The  Circuit,  Court,  on  a  writ  of  review  to 
a  municipal  court,  will  take  judicial  notice 
of  an  ordinance  of  which  the  municipal  court 
was  obliged  to  take  cognizance.  Gay  v.  Eu- 
gene  (Ore.),   18-188. 

Courts  will  not  take  judicial  notice  of  mu- 
nicipal ordinances,  and  the  objection  that  an 
ordinance  is  in  conflict  with  a  prior  ordi- 
nance not  repealed  by  it  will  not  be  reviewed 
on  appeal  where  the  prior  ordinance  was  not 
offered  in  evidence  or  referred  to  in  the  trial 
court.     St.  Louis  e.  Liessing  (Mo.),  4-112. 

b.  Of  executive  orders. 

Under  Montana  Code  of  CItU  Pro- 
cedure. —  Under  the  provisions  of  the  Mon- 
tana Code  of  Civil  Procedure,  a  court  takes 
judicial  notice  of  executive  orders  creating 
the  Fort  Missoula  reservation.  State  v.  Tully 
(Mont.),  3-824. 

c.  Of  court  records. 

In  other  proceedings.  —  Courts  can- 
not take  judicial  notice  of  their  own  records 
in  other  causes  pending  therein,  even  between 
the  same  parties.  Murphy  v.  Citizens'  Bank 
(Ark.),  12-535. 

Judicial  notice  of  records  by  appellate  court, 
see  Appeal  and  Ebbob,  12  g. 

d.  Of  public  officers. 

Surveyor-general.  —  A  state  court  will 
take  judicial  notice  of  the  surveyor-general 
of  the  public  lands  in  the  district  included  in 
such  state.  Kellogg  v,  Finn  (S,  Dak.),  18- 
363. 


e.  Of  customs. 

Abbreviations.  —  Courts  take  judicial 
notice  of  the  meaning  of  "  F.  O.  B.  Cars." 
Vogt  V.  Schienebeck  (Wis.),  2-814. 

Courts  will  take  judicial  notice  that  the 
initials  E.  M.  L.  D.,  when  used  in  the  records 
of  the  internal  revenue  office  to  designate  the 
business  for  which  a  permit  has  been  issued, 
mean  '•  retail  malt  liquor  dealer."  Topeka  V. 
Stevenson    (Kan.),   17-491. 

Practice  of  life  insurance  companies. 
—  The  court  will  take  judicial  notice  of  the 
uniform  and  generally  known  custom  of  life 
insurance  companies  to  require  as  a  condi- 
tion precedent  to  the  issuance  of  an  insur- 
ance policy  a  properly  signed  and  executed 
application  therefor,  together  with  an  au- 
thenticated medical  examination  of  the  ap- 
plicant." Taylor  v.  Grand  Lodge  (Minn.),  11- 
260. 

Customs  of  traveling  salesmen.  —  A 
court  cannot  take  judicial  notice  of  a  custom 
among  traveling  salesmen  and  their  employ- 
ers of  regardijig  as  sales  any  soliciting  of 
sales  which  the  employer  accepts  or  fills,  but 
where  the  evidence  of  such  custom  is  uncon- 
tradicted no  error  is  committed  by  the  court 
in  assuming  its  existence.  Schultz  v.  Ford 
(la.),  12-428. 

f.  Of  the  calendar. 

Sunday.  —  In  a  prosecution  against  a 
barber  for  doing  business  on  Sunday,  an  in- 
formation is  sufficient  ifi  it  alleges  that  on  a 
specified  date  the  defendant  carried  on  the 
business  of  barbering  on  Sunday,  though  it 
does  not  allege  in  direct  terms  that  the  date 
specified  was  Sunday,  as  the  court  will  take 
judicial  notice  of  that  fact.  State  v.  Bers;- 
feldt   (Wash.),  6-979. 

g.  Of  geographical  facts. 
Subdivisions  of  county,  see  Venue,  2  d. 

Iiocation  of  town.  —  A  court  will  take 
judicial  notice  of  the  location  of  a  well- 
known  town  of  the  state,  especially  of  a 
county  seat,  and  of  the  distance  from  such 
town  to  a  prominent  business  centre  of  an- 
other state,  and  will  also  take  notice  of  the 
accessibility  of  such  places  to  connecting  rail- 
roads and  the  time  between  them  by  the 
usual  routes  and  method  of  travel  when  such 
facts  are  sufficiently  notorious  to  make  their 
assumption  safe  and  proper.  Harper  Fur- 
niture Co.  V.  Southern  Express  Co.  (N.  Car  ) 
12-924. 

City  streets.  —  The  court  cannot  take  ju- 
dicial notice  that  an  alleged  street  in  which 
the  plaintiff's  decedent  is  claimed  to  have 
been  injured  is  one  of  the  public  streets  of 
the  defendant  city  or  within  its  corporate 
limits.  Woodson  v.  Metropolitan  St.  R.  Co 
(Mo.),  20-1039. 

Distance  between  towns.  —  Judicial 
notice  will  be  taken  that  fourteen  days  is 
too  long  a  time  for  the  transportation  of 
matter  by  express  from  the  city  of  Brie,  Pa., 
to  the  town  of  Unoir,  N.  C,  and  the'  coi]-' 
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aumption  of  so  much  time  in  the  transporta- 
tion of  express  matter  between  the  two  points 
shows  prima  facie  that  there  is  actionable 
negligence  by  the  express  companies  in  the 
performance  of  the  contract  of  carriage. 
Harper  Furniture  Co.  v.  Southern  Express 
Co.  (N.  C),  12-924. 

National  military  reservation.  —  A 
state  court  will  take  judicial  notice  that  a 
national  military  reservation  is  situated  in 
a  certain  county.  State  v.  Tully  (Mont.), 
3-824. 

GoTernment  land.  —  In  a  criminal 
prosecution  defended  on  the  ground  that  if 
any  offense  was  committed  it  was  on  land 
exclusively  under  the  jurisdiction  of  the 
United  States,  the  court  will  take  judicial 
notice  of  the  fact  of  a  conveyance  to  the 
United  States  for  military  purposes  of  land 
upon  which  a  certain  fort  is  situated,  and  the 
exclusion  of  a  deed  designed  to  show  that 
fact  is  immaterial.  The  court  cannot  judi- 
cially know,  however,  in  such  a  case,  the 
precise  metes  and  bounds  of  the  land,  and 
the  defendant  is  entitled  to  "introduce  evi- 
dence to  show  the  exact  locality  of  the  line 
as  run  on  the  ground.  A  fence  or  wall  en- 
closing the  land  do«s  not  conclusively  estab- 
lish the  correct  boundary  or  show  that  the 
United  States  has  abandoned  possession  of 
the  land  outside  the  enclosure.  Baker  v.  State 
(Tex.),  11-751. 

h.  Of  scientific  facts. 

Medical  dictionary.  —  It  is  not  error 
to  receive  a  standard  medical  dictionary  in 
evidence  as  an  aid  to  the  memory  and  under- 
standing of  the  court.  State  v.  Wilhite  (la.), 
11-180. 

Vaccination.  —  While  a  court  will  not 
decide  that  vaccination  is  a  preventive  of 
smallpox,  it  will  take  judicial  notice  of  the 
fact  that  this  is  a  common  belief.  Viemeister 
V.  White   (N.  Y.),  1-334. 

A  court  will  take  judicial  notice  of  the 
fact  that  there  are  opposing  theories  with  re- 
gard to  the  propriety  of  vaccination.  Jacob- 
son  V.  Massachusetts  (U.  S.),  3-765. 

Effect  of  loss  of  one  eye.  —  The  court 
will  judicially  notice  that  the  destruction  of 
the  sight  of  one  eye  impairs  the  power  of 
vision,  but  not  that  it  impairs  the  sight  of 
the  other  eye.  Gordon  v.  Northern  Pacific 
E.  Co.   (Mont.),  18-583. 

i.   Matters   of  common   experience  or   public 
importance. 

Judicial  notice  of  abbreviations,  see  Abbre- 
viations. 

Matters  of  public  policy,  see  Contbacts,  7  f. 

Meaning  of  "noon,"  see  Time. 

Unhealthfulness  of  occupation,  see  Labob 
Laws,  1  a. 

Valne  of  money.  —  Courts  take  judicial 
cognizance  of  the  value  of  money.  In  a  pros- 
ecution for  the  larceny  of  certain  United 
States  treasury  notes  and  national  bank 
notes,  vrkere  the  p^Ttic^lar  bi^la  ^hieh  it  ii 


claimed  were  stolen  are  offered  in  evidence, 
proof  of  their  value  is  unnnecessary.  State 
V.  Pigg  (Kan.),  18-521.     • 

Peace  betxreen  United  States  and 
foreign  country.  —  A  state  court  will  take 
judicial  notes  that  the  United  States  and 
Italy  are  at  peace,  so  that  the  rule  applicable 
to  alien  enemies  will  not  defeat  the  right  to 
recover  for  the  wrongful  death  of  an  un- 
naturalized Italian  resident  of  the  state. 
Trotta  V.  Johnson   (Ky.),  12-222. 

2.  Relevancy  and  Admissibility   in   Gen- 
eral. 

Facts    having   rational   value.    —   All 

facts  having  rational  value  are  admissible 
unless  some  specific  rule  forbids.  Kirchner 
V.  Smith   (W.  Va.),  11-870. 

Facts  not  in  issue.  —  In  an  action  for 
damages  for  personal  injuries  culminating  in 
the  amputation  of  a  limb,  no  error  is  com- 
mitted by  the  exclusion  of  testimony  of  a 
physician  offered  by  the  defendant,  that  the 
witness  was  present  when  the  amputation 
was  performed,  the  defendant  not  offering  to 
prove  by  the  witness  any  fact  in  issue  in  the 
case.     Smart  v.  Kansas  City   (Mo.),   13-932. 

Health  of  plaintiff  suing  for  per- 
sonal injuries.  —  In  an  action  to  recover 
damages  for  personal  injuries,  evidence  of 
personal  appearance  and  conduct,  as  indicat- 
ing good  health  or  the  lack  of  it,  is  relevant, 
and  such  ordinary  indications  may  be  testi- 
fied to  by  any  competent  person  who  was  in 
a  situation  to  have  knowledge  thereof.  Such 
appearance,  and  the  ability  to  labor  before 
and  after  the  injury,  are  ordinarily  proper  to 
be  considered  in  determining  the  extent  of 
such  injury.  Federal  Betterment  Co.  r. 
Reeves  (Kan.),  15-796. 

Where  it  is  claimed  that  the  disability  re- 
sulting from  such  injury  is  a  continuing  one, 
the  period  of  time  covered  by  such  evidence 
must  depend  upon  the  circumstances  of  the 
case  and  the  probability  of  Intervening 
changes,  and  the  determination  thereof  must 
be  left  to  the  sound  discretion  of  the  trial 
judge.  Federal  Betterment  Co.  v.  Reeves 
(Kan.),  15-796. 

Threats  made  to  procure  attendance 
of  witness.  —  Evidence  of  threats  made  by 
a  party  to  an  action,  or  his  agent,  for  the 
purpose  of  inducing  a  witness  to  attend  and 
testify  at  the  trial,  is  not  admissible  on  be- 
half of  the  adverse  party,  where  there  is 
nothing  to  show  that  the  party  making  the 
threats  intended  thereby  to  dissuade  the  wit- 
ness from  aiding  the  adverse  party,  or  at- 
tempted to  induce  him  to  testify  to  any  par- 
ticular state  of  facts.  Garrett  V.  St.  Louis 
Transit  Co.  (Mo.),  16-678. 

Evidence  relevant  but  too  remote.  — 
Relevant  evidence  may  be  so  remote  in  its 
character  as  to  justify  the  trial  court  in  ex- 
cluding it.  Lambert  v.  Hamlin  (N.  H.),  6- 
713. 

Evidence  not  material  but  leading  to 
material  Inquiry.  —  An  objection  to  a 
question  which  is  not  material  to  the  issue 
but  which,  if  answered  in  the  afflrmatiye, 
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■would  lead  to  a  material  inquiry,  should  be 
overruled.     Coburn   r.   State    (Ala.),   15-249. 

Direct  testimony  as  to  intent.— Where, 
in  an  action  for  goods  sold,  it  is  material 
whether  the  buyer  intended  to  accept  the 
goods,  he  is  competent  to  testify  to  his  own 
intent,  though  Iiis  testimony  is  not  eonelu- 
^ive  and  may  be  overcome  by  the  circum- 
stances attending  the  transaction.  Jarrell  v. 
Young,  etc.,  Co.    (Md.),  12-1. 

Wife's  testimony  of  nonaooess  to 
prove  illegitimacy.  —  A  wife's  testimony 
of  nonintercourse  with  her  husband  cannot 
be  admitted  to  bastardize  her  issue  born  after 
their  marriage.  Godfrey  v.  Rowland  (Hawaii ) , 
7-993. 

3.  Hearsay  Evidence. 

a.  In  general. 

Circumstances  of  accident  related  to 
xiritness.  —  Where  one  is  ejected  from  a 
railroad  train  as  a  trespasser,  it  is  at  least 
within  the  discretion  of  the  court  to  refuse 
to  allow  a  witness  to  testify  to  statements 
made  to  him  by  a  stranger  at  the  time  and 
place  of  the  accident  as  to  the  manner  in 
which  it  occurred.  Dixon  v.  Northern  Pac. 
E.  Co.  (Wash.),  2-620. 

Acts  not  in  presence  of  ivitness.  —  A 
witness  who  was  in  San  Francisco  at  the 
time  of  a  certain  person's  death  in  New  York 
cannot  be  asked  whether  such  person  com- 
mitted suicide  in  New  York,  such  testimony 
being  hearsay.  Estate  of  Dolbeer  (Cal.),  15- 
207. 

Statements  liy  xritness  to  third  per- 
son. —  A  witness  cannot  be  asked  whether 
she  had  not  said  to  her  sister  that  a  certain 
person  had  committed  suicide,  such  testimony 
being  hearsay.  Estate  of  Dolbeer  (Cal.),  15- 
207. 

A  witness  cannot  be  asked  whether  ahe  had 
not  told  another  that  a  certain  person  had 
attempted  to  commit  suicide  while  on  a  cer- 
tain trip,  the  witness  not  having  accompanied 
the  latter  on  such  trip,  because  such  testi- 
mony is  hearsay.  Estate  of  Dolbeer  (Cal.), 
15-207. 

Entries  in  books  of  account.  —  In  an 
action  by  a  bookkeeper  against  his  employer 
to  recover  for  services  rendered,  where  the 
defendant  pleads  payment  and  supports  hia 
plea  by  evidence  that  he  assigned  a  note  to 
the  plaintiff,  the  plaintiff  cannot  introduce 
in  evidence  his  entry  on  the  defendant's  books 
containing  statements  made  to  the  plaintiff 
by  a  third  person  concerning  the  transaction, 
as  these  statements  are  mere  hearsay.  Mat- 
tinglyu  Shorten   (Ky.),  8-1134. 

Family  history.  —  A  witness  may  tes- 
tify to  such  facts  of  family  history  as  mar- 
riage, kinship,  name,  and  death,  where  his 
knowledge  of  the  subject  is  derived  from  in- 
timate acquaintance  with  the  family.  Hoyt 
V.  Lightbody    (Minn.),  8-984. 

Report  made  by  -witness.  —  Where  a 
witness  testifies  that  he  made  a  correct  re- 
port of  a  matter  to  another  person  but  does 
not  remember  exactly  what  that  report  was, 
the  testimony  of  the  latter  as  to  the  fact  re- 
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ported  is  admissible.  Hart  v.  Atlantic  Coast 
Line  R.  Co.   (N.  Car.),  12-706. 

Striking  out.  —  Hearsay  evidence  should 
be  stricken  out,  though  it  was  elicited  on 
cross-examination  by  the  parties  objecting 
thereto.     State  v.  Osborne  (Ore.),  20-627. 

When  it  becomes  apparent  in  the  course  of 
H  witness's  examination  that  he  has  been 
giving  hearsay  testimony,  it  is  proper  for 
the  court  to  order  such  testimony  stricken 
from  the  record.  Lambert  v.  Hamlin  (N. 
H.),  6-713. 

b.  Testimony  on  former  trial. 
Foundation  for  such  testimony.— The 

testimony  of  a  witness  on  a  preliminary  ex- 
amination cannot,  in  the  absence  of  the  wit- 
ness, be  proved  at  the  trial  of  the  defendant, 
unless  a  foundation  therefor  is  laid  by  show- 
ing that  the  absent  witness  is  dead,  beyond 
the  jurisdiction  of  the  court,  etc.  Maloney  t". 
State    (Ark.),  18-480. 

Before  the  testimony  of  a  witness  given  at 
a  former  trial  can  be  read  in  evidence  by  the 
state  against  a  defendant  in  a  criminal  prose- 
cution, over  his  objection,  it  must  be  made 
to  appear  that  the  witness  who  gave  such 
testimony  cannot,  by  the  exercise  of  reason- 
able diligence,  be  produced.  State  v.  Mc- 
Clellan    (Kan.),  17-106. 

In  such  a  case  the  mere  production  of  a 
subpoena  which  has  been  issued  for  the  ab- 
sent witness,  with  a  return  of  non  est  there- 
on, without  any  further  showing  as  to  the 
residence  or  whereabouts  of  such  witness  or 
of  the  extent  of  the  search  made  for  him, 
is  insufEcient,  and  the  introduction  of  such 
evidence  under  such  circumstances  is  error. 
State  t;.  McClellan  (Kan.),  17-106. 

Witness  not  found.  —  Oral  testimony 
given  by  a  witness  on  the  trial  of  a  cause 
may  be  given  in  evidence  on  a  subsequent 
trial  of  the  same  cause,  if  it  is  shown  that 
after  diligent  search  the  witness  cannot  be 
found,  even  though  it  is  not  proved  that  at 
the  tiihe  of  the  second  trial  he  is  without  the 
jurisdiction  of  the  court.  Cuff  r.  Frazee  Stor- 
age, etc.,  Co.  (Ont,),  8-466. 

Proof  of   search  for   absent  Tiritness. 

—  Where  it  is  sought  to  prove  an  unsuccess- 
ful search  for  a  witness  in  order  to  lay  a 
foundation  for  the  introduction  •  of  evidence 
given  by  him  on  a  former  trial  of  the  same 
cause,  answers  to  inquiries  made  as  to  his 
whereabouts  are  competent  for  that  purpose, 
and  are  not  to  be  treated  as  hearsay.  Cuff 
V.  Frazee  Storage,  etc.,  Co.   (Ont.),  8-466. 

Proof    by    steaographer's    transcript. 

—  On  the  second  trial  of  an  action  the  testi- 
mony given  by  witnesses  at  the  first  trial  who 
are  absent  or  deceased  cannot  be  proved  by 
a,  transcript  of  the  testimony  taken  down 
and  reduced  to  writing  by  a  stenographer  at 
the  former  trial,  there  being  no  proof  other 
than  the  certificate  of  the  stenographer  that 
the  transcript  is  a  correct  copy  of  the  testi- 
mony of  the  witnessed.  Williams  v.  Sleepy 
Hollow  Mining  Co.    (Colo.),  11-111. 

Proof  by  bill  of  esceptions.  —  Under 
the  Missouri  statute  providing  that  "when- 
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ever  any  competent  evidence  shall  have  been 
preserved  in  any  bill  of  exceptions  in  a 
cause,  the  same  may  be  thereafter  used  in 
the  same  manner  and  with  like  effect  as  if 
such  testimony  had  been  preserved  in  a  depo- 
sition in  said  cause,"  the  testimony  of  a 
witness  on  a  former  trial,  whose  absence  is 
not  due  to  any  other  cause  authorizing  the 
admission  of  depositions,  cannot  be  read  from 
tht  bill  of  exceptions  unless  it  appears  that 
such  witness  is  a  resident  of  a  county  other 
than  the  one  in  which  the  trial  is  held. 
O'Brien  v.  St.  Louis  Transit  Co.  (Mo.), 
15-86. 

4.  Chabactee  OB  Reputation. 

General  reputation  for  bonesty.  —  In 

a  civil  action,  evidence  of  the  general  repu- 
tation of  one  of  the  parties  for  honesty  is 
not  admissible,  unless  the  proceeding  is  such 
as  to  put  the  character  of  the  party  for 
honesty  directly  in  issue.  Mattingly  v.  Short- 
ell    (Ky.),  8-1134. 

In  an  action  by  a  bookkeeper  against  his 
employer  to  recover  for  services  rendered, 
where  the  defendant  pleads  payment,  which 
plea  he  supports  by  evidence  that  he  assigned 
a  note  to  the  plaintiff,  and  the  plaintiff  de- 
nies that  the  note  was  given  to  him  in  pay- 
ment of  his  claim,  and  supports  his  denial 
by  evidence  of  his  entries  on  the  defendant's 
books  concerning  the  transaction,  and  the  de- 
fendant claims  that  such  entries  were  made 
without  his  knowledge  or  consent,  the  char- 
acter of  the  plaintiff  is  not  in  issue,  and 
therefore  he  cannot  introduce  witnesses  to 
testify  as  to  his  general  reputation  for  hon- 
esty.    Mattingly  v.   Shortell    (Ky.),  8-1134. 

Particular  instances  of  misconduct. 
—  In  an  action  for  injury  to  a  person's  char- 
acter and  reputation,  particular  instances  of 
misconduct  on  his  part  are  not  admissible  in 
evidence,  especially  when  the  specific  acts 
offered  to  be  proved  were  committed  after 
the  happening  of  the  wrongs  giving  rise  to 
the  action.  Columbia  Nat.  Bank  v.  Mac- 
Knight   (D.  C),  10-897. 

5.  Secondary  Evidence. 

In  absence  of  foundation  therefor.  — 

Parol  evidence  of  a  letter  written  by  one 
person  to  another,  and  of  what  was  printed 
on  the  stationery  used,  is  properly  excluded, 
in  the  absence  of  any  foundation  being  laid 
therefor.  Bush  v.  W.  A.  MoCarty  (Ga.),  9- 
240. 

Writing  innocently  altered  or  de- 
stroyed. —  Where  a  writing  has  been  inno- 
cently altered  or  destroyed,  and  there  is  no 
suspicion  of  evil  motive,  and  no  doubt  of  the 
proof  of  its  contents,  there  can  be  no  danger 
ia  admitting  secondary  evidence  of  such  con- 
tents and  no  reason  for  a  rule  excluding  such 
evidence,  though  the  alteration  or  destruc- 
tion was  voluntary.  Gibbs  r.  Potter  (Ind.), 
9-481. 

Documents  out  of  jurisdiction  of 
court.  —  Secondary  evidence  of  documents 
out  of  the  jurisdiction  of  the  court  is  not 
admissible  merely   upon   proof  of  that  fact, 


even  though  the  documents  are  the  papers  of 
a  third  party  not  interested  in  the  pending 
controversy.  It  ought  at  least  to  appear  that 
some  effort  has  been  made  to  procure  the 
original  documents.  Roll  ».  Everett  (N.  J.), 
17-1196. 

Secondary  evidence  of  the  contents  of  a 
written  contract  is  not  admissible,  even  when 
such  instrument  is  in  the  possession  of  one 
who  is  not  a  party  to  the  suit  and  who  lives 
in  another  state,  unless  it  is  first  shown  that 
such  instrument  is  lost  or  is  beyond  the  con- 
trol of  the  party  wishing  to  prove  the  terms 
thereof.     Pringey  v.  Guss   (Okla.),  8-412. 

Telegram  received  by  addressee.  —  In 
an  action  against  a  telegraph  company, 
brought  by  the  addressee  of  a  telegram  to 
recover  damages  for  delay  in  its  delivery, 
where  there  is  no  claim  that  there  was  ally 
mistake  in  the  transmission  of  the  message 
or  that  the  message  delivered  was  not  the 
very  message  received  by  the  defendant  from 
the  sender,  the  presumption  is  that  the  mes- 
sage delivered  is  a  correct  reproduction  of 
that  received,  and  it  is  admissible  in  evi- 
dence in  support  of  the  complaint,  notwith- 
standing the  fact  that  the  plaintiff  has  not 
produced  or  accounted  for  the  absence  of  the 
written  message  delivered  for  transmission. 
Colliiis  i>.  Western  Union  Tel.  Co.  (Ala.), 
S-268. 

Carbon  copies.  —  The  different  numbers 
or  impressions  of  a  writing  produced  by  plac- 
ing carbon  paper  between  sheets  of  paper  and 
writing  upon  the  exposed  surface  are  dupli- 
cate originals,  and  either  may  be  introduced 
in  evidence  without  accounting  for  the  non- 
production  of  the  other.  International  Har- 
vester Co.  V.  Elf  Strom    (Minn.),   11-107. 

6.   EXPEBIMENTAL  EVIDENCE. 

See  also  Abson,  4. 

Preliminary    question    for    court.    — 

Whether  or  not  evidence  of  experiments  is 
admissible  is,  under  the  circumstances  of 
each  case,  a  preliminary  question  for  the 
determination  of  the  court.  Spires  v.  State 
(Fla.),  7-214. 

Discretion  of  court.  —  It  is  within  the 
judicial  discretion  of  the  trial  court  to  per- 
mit experiments  relevant  to  the  issue  to  be 
made  before  the  jury  during  the  trial,  or  to 
refuse  to  permit  them,  such  court  having  first 
to  determine  whether  or  not  such  similarity 
of  circumstances  and  conditions  has  been 
made  to  appear  as  to  render  said  evidence 
competent;  and  the  appellate  court  should 
decline  to  interfere  with  the  ruling  unless 
abuse  of  this  official  discretion  ia  made  to 
appear  clearly.  Spires  v.  State  (Fla.),  7- 
214. 

Necessity  that  conditions  be  un- 
changed, —  Evidence  of  an  experiment 
whereby  to  test  the  truth  of  testimony  that 
a  certain  thing  occurred  is  not  admissible 
where  the  conditions  attending  the  alleged 
occurrence  and  the  experiment  are  not  shown 
to  be  similar.  Spire?  v,  Stftt?  (Fla,),  7~ 
814, 
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Experiments  in   pretence   of  Jury.  — 

The  making  of  experiments  by  or  in  the 
presence  of  the  jury  is  not  favored  by  the 
courts.  Evidence  of  this  kind  should  be  re- 
ceived with  caution,  and  should  be  admitted 
only  where  it  is  obvious  to  the  court,  from 
the  nature  of  the  experiments,  that  the  jury 
will  be  enlightened  rather  than  confused. 
Spires  v.  State   (Fla.),  7-214. 

7.  Real  or  Object  Evidence. 

Identity  of  object  offered.  —  In  an  ac- 
tion to  recover  the  price  of  hay  sold,  where 
the  defendant  claims  that  the  hay  was  of 
a  grade  inferior  to  that  required  by  the  con- 
tract, it  is  not  erroneous  to  refuse  to  permit 
him  to  exhibit  to  the  jury  two  bales  of  hay, 
in  the  absence  of  evidence  identifying  such 
bales  as  part  of  the  hay  purchased  by  him 
from  the  plaintiff.  Whaley  v.  Vannatta 
(Ark.),  7-228. 

Paternity  of  infant.  —  Where  the  pa- 
ternity of  an  infant  is  in  issue,  it  is  not 
improper  to  produce  the  infant  and  point  out 
to  the  jury  its  resemblance  to  the  putative 
father,  though  it  would  be  better  and  more 
regular  to  have  the  likeness  testified  to  by 
witnesses.     Rex  v.  Hughes   (Can.),  19-534. 

EfEect  of  sach  evidence  on  appeal.  — 
Impressions  made  on  the  minds  of  the  jurors 
in  an  appropriation  case  by  a,  view  of  the 
premises  are  not  of  themselves  evidence  in 
the  cause.  Hence,  a  bill  of  exceptions  which 
contains  all  the  evidence  given  in  court  at 
the  trial  is,  with  the  record  otherwise  com- 
plete, sufficient  to  present  to  the  reviewing 
court  the  question  of  the  weight  of  evidence. 
Zanesville,  etc.,  R.  Co.  v.  Bolen  (Ohio),  10- 
658. 

8.  ExPEKT   AND   Opinion   Evidence. 

a.  Opinions  of  witnesses  in  general. 

Cross-examination  of  experts,  see  Witnesses, 

4  b. 
Genuineness  of  mark  made  as  substitute  for 

written  signature,  see  Signature. 
Locomotive   engineer   as   expert  witness,    see 

FlEES,  6. 
Proof  of  age,  see  Rape,  2  d  (2). 
Proof  of  foreign  laws,  see  Foreign  Laws. 
Proof  of  insanity,  see  Insanity,   1;    Wills, 

4  e   (2). 
Proof  of  intoxication,  see  Drunkenness  and 

Intoxication,  2. 

General  rnle.  —  The  opinion  of  a  witness 
is  not  admissible  in  evidence  when  all  the 
facts  and  circumstances  are  capable  of  being 
clearly  detailed  and  described  so  that  the 
jurors  may  be  able  readily  to  form  correct 
conclusions  therefrom.  Central  of  Georgia 
R.  Co.  V.  Goodwin  (Ga.),  1-806;  MeCray  v. 
State   (Ga.),  20-101. 

The  opinion  of  a  witness  has  no  place  in 
a  judicial  investigation  unless  he  possess, 
with  regard  to  the  particular  subject  of  in- 
quiry, a  knowledge  not  acquired  by  ordinary 
persons.     State  p.  Maioni   (N.  J.),  20-204. 

In  an  action  for  negligence,  opinion  evi- 
dence  held   improperly   admitted,  the   facts 


being  within  the  comprehension  of  the  jury. 
Coe  V.  Van  Why   (Colo.),  3-552. 

A  witness  ca;:not  state  his  mere  conclu- 
sion that  others  than  himself  knew  the  fact. 
Bush  V.  W.  A.  MeCarty  Co.   (Ga.),  9-240. 

Preaumption  in  favor  of  trial  court's 
ruling,  —  The  question  as  to  the  admissi- 
bility of  opinion  evidence  lies  in  the  fleia  of 
competency,  and  the  action  of  a  trial  court 
in  admitting  such  evidence  should  not  be 
disturbed  on  appeal,  except  in  case  of  a  clear 
showing  of  error.  Hamann  v.  Milwaukee 
Bridge  Co.   (Wis.),  7-458. 

In  an  action  tried  before  the  court  with- 
out a  jury,  the  allowance  or  exclusion  of 
questions  calling  for  the  opinion  or  conclu- 
sion of  a  witness  is  a  matter  which  rests 
largely  in  the  discretion  of  the  trial  court, 
and  the  exercise  of  such  discretion  will  not 
be  reviewed  on  appeal  \inless  it  is  made  plaiii 
that  the  court's  ruling  in  admitting  the  evi- 
dence has*  worked  an  injury.  Nolan  v.  No- 
lan   (Cal.),  17-1056. 

As  to  competency  of  employee.  — 
Opinion  evidence  is  not  admissible  to  prove 
the  competency  of  an  employee  to  superin- 
tend the  work  of  drilling  holes  for  blasting 
and  charging  and  exploding  the  blasts.  John- 
son V.  Caughren    (Wash.),   19-1148. 

b.  Expert  evidence. 

( 1 )   In  general. 
.  Existence  of  facts  as  basis.  —  Expert 

testimony  must  be  based  upon  supposed  facts, 
of  the  existence  of  which  there  is  evidence 
before  the  court.  Goken  v.  Dalugge  (Neb.), 
9-1222. 

Questions  calling  for  the  opinions  of  ex- 
perts, on  mere  abstract  matters  of  science, 
not  predicated  on  or  related  to  the  facts  es- 
tablished by  the  proofs  in  the  cause,  are  in- 
competent.    State  V.  Maioni  (N.  J.),  20-204. 

Opinion  based  on  personal  knowl- 
edge. —  Where  a  question  under  examina- 
tion, and  to  be  decided  by  the  jury,  is  one  of 
opinion,  an  expert  witness  may  give  his 
opinion  thereon,  based  on  the  facts  which  lie 
himself  knows  and  has  observed.  Yates  f. 
State   (Ga.),  9-620. 

Testimony  as  to  grounds  of  opinion. 
—  The  jury  are  entitled  to  the  facts  on 
which  an  insanity  expert  bases  his  opinion, 
if  the  same  are  sought  by  the  prosecution  ov 
the  accused.  People  i\  Faber  (N.  Y.),  20- 
879. 

While  a  witness  called  to  testify  as  to  the 
value  of  land  must  confine  his  testimony  to 
the  market  value  of  the  land  as  a  whole,  he 
may  take  into  account  everything  which  goes 
to  make  up  such  value,  and  after  he  has 
given  an  opinion  as  to  the  value  may  be 
asked  on  his  examination-in-chief  to  state 
the  grounds  of  his  opinion.  Neppach  r. 
Oregon,  etc.,  R.  Co.   (Oregon),  7.-1035. 

Invading  province  of  jury.  —  In  an 
action  against  the  owners  of  a  mine  to  re- 
coyer  damages  for  negligence  in  using  an  un- 
suitable hoisting  plant,  where  there  is  a 
conflict  of  evidence  as  to  the  state  of  repair 
of  the  hoisting  machinery,  questions  put  to 
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expel-t  witbesaes  which  allow  them  to  assume 
that  the  machinery  Was  hot  in  good  repair, 
when  that  question  is  solely  for  the  jury, 
are  impt-oper.  Coe  I'.  Van  Why  (Colo.),  3- 
552. 

In  an  action  for  damages  for  a  personal 
injury  followed  hy  the  amputation  of  a  liitib, 
where  tin  issue  of  fact  is  raised  as  to  whether 
the  amputation  was  rendered  necessary  by 
the  injury  in  question  or  by  other  causes,  a 
hypothetical  question  put  to  a  physician  as 
an  expert  witness  should  be  limited  to  the 
inquiry  as  to  whether  the  injury  complained 
of  was  a  sufficient  Cause  to  require  the  am- 
putation at  the  time  it  became  necessary, 
and  the  jury  must  be  left  to  determine 
whether  such  injury  or  Other  causes  in  fadt 
necessitated  the  amputation.  To  allow  the 
expert  to  state  that  "  the  injury  precipitated 
the  amputation  "  invades  the  province  of  the 
jury.     Smart  v.  Kansas  City  (Mo.),  13-932. 

Matters  not  relevant  to  casit  -~  It  is 
erroneous  to  admit  expert  testimony  as  to 
matters  which  are  not  relevant  to  the  facts 
of  the  case.  Welch  v.  Carlueoi  Stone  Co. 
(Pa.),  7-299. 

Hypothetioal  questions.  — •  A  hypotheti- 
cal question  need  not  embrace  all  of  the  evi- 
dence relating  to  the  matter  on  which  the 
opinion  of  the  expert  is  desired.  State  v. 
Crowe   (Mont.),  18-643. 

In  propounding  hypothetical  questions  to 
expert  witnesses,  it  is  allowable  for  each 
party  to  the  controversy  to  submit  such  ques- 
tiona  upon  the  theory  of  the  case  contended 
for  by  the  side  propounding  them.  A  ques- 
tion is  not  improper  simply  because  it  in- 
cludes only  a  part  of  the  facts  testified  to. 
If  facts  are  testified  to  which  are  not  be- 
lieved to  be  true,  or  which  are  believed  to  be 
immaterial  to  the  issue,  there  is  no  rule  of 
law  requiring  that  they  be  included  in  the 
question.     Hamblin  v.  State   (Neb.),  16-569. 

It  is  not  prejudicial  error  to  exclude  a 
question  asked  an  expert  where  the  question 
is  hypothetical  in  form  and  includes  some 
facts  not  in  evidence.  Taylor  v.  Modern 
Woodmen   (Wash.),  7-607. 

(2)  Qualifications  6i  Experts. 

Medical    witnesses,    in    general   —   A 

sufficient  foundation  is  laid  to  entitle  a 
medical  witness  to  testify  as  to_  whether,  in 
his  judgment,  a  disease  from  which  a  certain 
person  suflfered  was  of  recent  origin,  where 
the  physician  qualifies  as  an  ordinary  medi- 
cal witness,  it  being  the  privilege  of  the  op- 
posing party  to  examine  the  witness  subse- 
quently as  to  his  specific  qualifications  and 
experience  concerning  the  treatment  of  the 
disease  in  question.  Taylor  v.  Modern  Wood- 
men   (Wash.),  7-607. 

Physician  not  present  trhen  death 
occurred.  —  In  an  action  on  a  policy  of 
life  insurance,  the  physician  who  attended 
the  insured  may  testify  as  to  the  cause  of 
his  death,  notwithstanding  the  fact  that  he 
was  not  present  when  the  death  occurred. 
Chadwlck  v.  Phoenix  Accident,  etc.,  Assoc. 
(Mich.),  8-17Q, 


Insaiiity  expert.  •>•  An  insanity  expert 
who  has  observed  a  person  may  State  his 
opinion  without  first  stating  hia  observed 
data;  but  the  party  offering  the  expert,  for 
the  purpose  of  showing  the  strength  of  the 
opinion,  may  require  him  to  specify  in  detail 
the  observations  upon  which  it  is  based,  and 
the  opposite  party  also,  in  cross-examination, 
may  call  for  the  Observations  and  probe  the 
underlying  facts  to  affect  the  strength  of  the 
opinion.     People  v.  Faber  (N.  Y.),  20-879. 

Value  of  services.  —  A  physician  cannot 
testify  as  to  the  value  of  medical  services  in 
a  certain  locality,  when  he  admits  that  he 
does  not  know  the  customary  charges  for 
such  services  in  that  locality.  Duggar  v. 
Pitts    (Ala.),  8-146. 

Previous  acg.uaintance  xrith  hand- 
writing. —  Under  the  Rhode  Island  statute, 
an  expert  witness  called  to  prove  a  disputed 
signature  need  not  have  a  previous  acquaint- 
ance with  the  person's  handwriting.  Mutiici- 
pai  Court  V.  Kirby  (R.  I.),  13-736. 

Carpenter  as  expert  witness.  —  A  car- 
penter of  thirty  years'  standing  who  has  had 
eXpcrieUce  in  setting  and  repairing  plate 
gldss  is  competent  as  an  expert  witness  to 
testify  to  his  opinion  as  to  the  cause  of  a 
break  in  a  plate  glass  window  for  which  the 
landlord  seeks  to  hold  the  tenant  liable. 
Drouin  ».  Wilson  (Vt.),  13-93. 

tlig;ht  to  cross-examine.  —  In  every 
case  where  £t  witness  is  called  to  give  an 
opinion  as  evidence  for  the  consideration  of 
the  jury,  the  opposing  counsel  should  be  al- 
lowed to  cross-examine  him  concerning  his 
<!Otnpet*iiey  and  qualifications  before  he  is 
permitted  to  give  his  testimony  in  chief. 
Davis  V.  Pennsylvania  S.  Co.    (Pa.),  7-581. 

Necessity  that  witness  hear  all  tes- 
timony. —  In  an  action  for  damages  for  a 
personal  injury  followed  by  the  amputation 
of  a  limb.  Where  an  issue  of  fact  is  raised  as 
to  whether  the  amputation  was  rendered  nec- 
essary by  the  injury  in  question  or  by  other 
causes,  a  physician  who  has  heard  all  of  the 
testimony  in  the  cause  except  for  about  ten 
minutes  during  his  absence  from  the  court 
when  evidence  not  material  to  the  question 
was  being  introduced  is  not  incompetent  by 
reason  of  such  absence  to  express  an  opinion, 
as  an  expert,  as  to  the  cause  of  the  amputa- 
tion of  the  plaintiff's  limb,  in  response  to  a 
hypothetical  question  based  on  all  the  evi- 
dence. Smart  v.  Kansas  City  (Mo.),  13- 
932. 

Qualifications  of  witness  as  ques- 
tion for  court.  —  The  qualifications  of  a 
person  presented  a^  an  expert  witness  raise 
a  question  of  fact  for  the  trial  court  whose 
decision  upon  the  question  will  not  be  dis- 
turbed unless  clearly  shown  to  be  based  upon 
some  error  of  law  or  grossly  wrong  upon  the 
evidence.  Municipal  Court  v.  Kirby  (R,  I.), 
13-736. 

There  is  no  fixed  and  invariable  rule  estab- 
lished by  which  a  trial  judge  shall  determine 
the  exact  degree  and  amount  of  knowledge, 
experience,  and  skill  an  expert  shall  possess 
before  permitting  him  to  testify  before  the 
jury.      His   competency  to   testify   must  be 
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cieteniiined  by  the  court.  Carsoallen  f. 
CoBur  B'AJene,  ete.,  Trajisp.  Co.  (Idaho),  16- 
544. 

(3)  Subjeots  of  expert  tfistimony. 

Expectancy  of  life.  —  In  an  action  fp;: 
desith  by  wrongful  act,  p,  physjcisjn  whff  t|s- 
tifiea  that  he  is  fapiiliar  with  tables  Of  mor- 
tality, having  bee^  esaiiiiniiig  physipian  for 
insurpnce  coippaijies  for  a  pujnber  of  jfears, 
may  testify  as  tQ  thg  expectancy  of  life  of 
the  deceased.  Kansfis  City  Southern  E.  Co. 
V,  Morris   (4rk,),  ;Q-618, 

i^moT(|it  of  dp.mages  fo  property.  — 
In  an  aetioii  for  injury  or  lops  of  teggage, 
it  is  nqt  errp^eou^  tp  perpiit  the  plaintjflf  to 
introdlice  ppiniqn  evidence  to  establish  the 
apiQunt  of  hi?  dapiagpp.  Withey  v.  Pere 
Marquette  E.  Co.   (Mich.),  7-57- 

Ji)  ^p  action  ag^jpst  a  railroad  to  j-ecover 
fpr  injuries  to  property  by  sipoke,  vibration, 
etc.,  caused  by  the  opertition  of  the  road,  e^- 
pert  testipioi)y  is  admissible  to  the  effect 
th^t  the  snjoke  and  vibration  have  caused  a 
dlpiinutipji  in  the  valiie  of  the  plai_ntiff's 
property,  but  such  evidence  i^  inadmissible 
tq  show  the  ^mourjt  or  extent  of  the  damage. 
Baltimore  Belt  E.  Co.   v.   Sattler    (Md.),  3- 

eao, 

CliR^racter  <jf  we^tjier.  —  The  oiBcer  in 
cliarge  of  W  observation  station  pf  the 
We£tther  Bureau  may  giye  his  opinion  as  to 
\yhat  constitutes  extraordinary  precipitation, 
but  he  may  not  testify  that  a  particular  flood 
was  extraordinary.  HufjiagJe  f.  Delaware, 
etc.,  Cp.   (Pa.),  19-850. 

7|C^a,t:  partipul^T  situa-tion  was  periJ-< 
ous,  —  ft  is  competent  to  introduce  opinion 
evidgiifie  that  ?^  particular  situatjoji  was 
perilous,  where  the  jury,  after  having  all  the 
fapts  presented  to  thein  as  clearly  as  prac- 
ticable, cjipnot  form  au  opinion  as  reliable 
as  that  of  an  expert.  Hftmann  v.  IVJilwauI^ee 
Bridge  Co.  (Wis.),  7-i58,. 

I^^Q^erous  «oii4,i1;ion  of  njachiiiery.— 
In  au  actioji  to  recover  daipages  for  personal 
injuries  sustained  by  the  plaintiff  while 
working  in  a  sawinill.  witnesses  who  are  ex' 
perts  in  the  construption  and  operation  pf 
sawniilis  and  who  helped  to  construct  the 
mill  in  question  may  be  allowed  to  express 
tbeic  opinion  as  to  the  dangerous  condition 
of  the  machinery  whjch  paused  the  injury. 
Comer  v.  W.  :m:.  pitter  Lumber  Co.  (W.  Va.), 
8-1105. 

Wli^theT  mftn^e?  of  moviiiig  piacUj^^ 
xyas  pppper,  — ,  It  is  not  competent  to  iu' 
troducp  expert  or  opinion  evidence  as  to 
■whether  a  particular  manner  of  mqving  a 
machine  was  proper,  where  the  jury,  when 
put  in  ppsse^sipn  of  ajl  th?  tapts,  can  form 
as  reliable  an  opinion  on  the  question  as  an 
expert,  and  yifhere  the  jury  qan  be  put  in 
possession  of  such  facts.  Hamann  1).  Mil- 
waukee Bridge  Co,  (Wjs,),  7-458. 

As  to  substitute  for  Ijutter.— Whether 
or  not  a  substance  sold  as  a  substitute  for 
butter  bears  the  yellow  color  of  true  butter 
is  not  a  matter  of  expert  evidence.  State  r. 
Armour  Packing  Co,    (la.),  2-44g. 

As  to  di^tanpa  witljin  Tyjiicli  car 
ccnld  Ibe  stopped.—  Where  a  witness  states 


the  experienpe  that  lie  has  had  in  operating 
and  observing  the  operation  of  electric  ears, 
it  is  discretionary  with  the  court  to  permit 
hjm  to  testify  as  to  the  distance  within  which 
an  electric  car  opuld  be  stopped  under  certain 
oirounistanoes.  Yergy  v.  Helena  Light,  eto., 
Co.   (Mqnt.),  18-1201. 

(4)    Weight  and   Credibility, 

As  to  the  weight  of  evidenpe  in  general, 
see  section  20,  ir^rd. 

Question  iov  the  jury.  -^  The  weight 
and  credibility  of  the  evidence  of  an  expert 
witness  given  to  the  jury  is  to  be  judged 
solely  by  them,  and  siioh  weight  and  credence 
will  be  given  it  by  the  jury  as  they  think  it 
justly  entitled  to,  and  if  it  runs  counter  to 
their  conviotions  as  to  the  truth  of  the  mat- 
ter in  the  exorcise  of  their  own  judgment, 
they  may  disregard  it  entirely.  Oarsoallen 
V.  Coeur  d'Alene,  eto.,  Transp.  Co.  (Idaho), 
16-544. 

c.  Nonexpert  opinion. 

me9tal   capacity,  in  general.  —  It  is 

in  the  discretion  of  the  pourt,  in  view  of  all 
the  circumstances,  to  permit  a  nonexpert 
witness  tq  giye  his  opinion  as  to  the  sanity 
of  a  person,  State  v.  Crowe  (Mont.j,  18- 
643. 

The  rule  that  a  lay  \yitnesg  may  testify  as 
to  whether  certain  acts  or  ponvprsations  of  a 
person  whope  sanity  is  in  issue  impressed  him 
at  the  tiflie  as  being  fatipnal  or  irrational, 
but  may  not  give  an  opinion  pn  the  question 
of  menial  capacity,  is  tephnicalJy  violated  by 
the  ansvyer  by  suph  \yitpess,  It'o  a  questjon 
proper  in  form,  that  the  peysop  was  "  irra- 
tional, I  tJlPHght."  Matter  q{  Myer  (N.  Y.), 
6-26.  ,;       ^  ! 

ajpnta.!  capacity  tQ  mp.ke  contrp.pt.  — 

Though  witnesses  may  give  their  opinion, 
formed  from  facts  ^yithin  their  kPQwJedge  as 
tq  which  they  have  testified,  of  the  mental 
soundness  or  unsoundpes?  of  a  party  tP  a 
contract,  whose  mental  capacity  tp '  contract 
is  denied,  it  is  not  competent  fpr  thpm  to  ex- 
press an  opinion  as  to  whether  such  party 
■had  sufficient  mental  capacity  to  Piake  the 
contract,  as  that  is  a  mixed  question  of  law 
and  fact  whip!)  it  is  the  prpvippe  of  the  pourt 
and  the  jury  to  determine.  Nashville,  etp., 
R.  Co.  p.  Brundigfi  (Tenn-).  4-887. 

Temyeranoe  pr  intemperance.  —  Uppn 
the  question  of  thp  falsity  of  a  representa- 
tion in  an  application  fqr  ijfp  insurance,  that 
the  insured  had  novor  been  intemperate  in 
the  use  of  iptoxipatina;  liquors,  persons  pre- 
viously acquainted  with  the  insured  and  his 
habits  are  competent  to  testify  that  he  vvas 
temperate,  for  such  testimony  is  pot,  strictly 
spealting,  opinion  evidence.  Tayjpr  v-  Sepuv- 
itjr  Life,  etc.,  Co.  (N,  Car.),  13-848. 

Exiisten^e  of  ^is^s^se.  —  Where  the  state 
of  health  of  a  person  is  in  issue,  a  witness 
who  is  not  a  medical  pjcpert  cannot  ])e  asked 
whether  at  a  specifled  time  he  saw  any  con- 
duct or  action  on  the  part  of  such  person  that 
would  ipdicate  to  the  wjtpesii  that  tlw  per- 
son had  a,  certain  disease,  thpugj)  he  may  bp 
asked  as  to  the  facts  he  did  observe,  leaving 
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the  conclusions  to  be  drawn  by  the  jury. 
Taylor  v.  Modern  Woodmen .  ( Wash. ) ,  7-607. 

Elocutionary  ability.  —  The  ability  of 
a  neophyte  or  of  a  professor  in  elocutionary 
work  may  be  shown  by  the  opinions  of  those 
qualified  to  testify,  and  a  father  is  prima 
facie  qualified  to  pass  an  opinion  upon  the 
elocutionary  ability  of  his  own  daughter. 
Cleveland,  etc.,  R.  Co.  r.  Hadley  (Ind.),  16-1. 

Value  of  personal  property.  —  While 
it  is  difficult  to  lay  down  a  general  rule  aa 
to  the  qualification  of  the  owner  of  personal 
property  to  testify  to  its  value  further  than 
to  say  that  some  knowledge  of  the  value  is  a 
necessary  qualification,  it  is  erroneous  to  per- 
mit the  owner  of  articles  of  jewelry,  which 
have  a  commercial  value,  to  give  his  estimate 
of  their  value,  if  it  is  not  shown  that  he  has 
aiiv  knowledge  of  the  value  of  such  articles. 
Motton  V.  Smith  (R.  I.),  8-831. 

Stating  results  of  measurements.  — 
It  is  competent  for  a.  nonexpert  to  testify,  as 
the  result  of  measurements  made  by  him,  that 
one  rail  of  a  railway  was  an  inch  higher  than 
the  other,  though  he  did  not  use  a  level  in 
making  his  measurements.  Such  testimony 
is  not  a  statement  of  opinion,  but  of  a  faet 
which  the  witness  has  observed,  or  thinks 
that  he  has  observed.  Gardner  v.  Metro- 
politan St.  R.  Co.   (Mo.),  18-1166. 

Identity  of  animal.  —  In  an  action  to 
recover  possession  of  a  horse  where  the  iden- 
tity of  the  animal  is  in  issue,  the  plaintiff 
and  the  defendant  making  conflicting  asser- 
tions aS  to  its  breed  and  pedigree,  it  is  com- 
petent to  receive  in  evidence  the  opinions  of 
persons  who  are  familiar  with  the  respective 
reputed  sires  and  dams  and  their  colts,  even 
though  such  persons  are  not  experts  in  the 
technical  sense  of  the  word.  Brady  v.  Shir- 
ley (S.  Dak.),  5-972. 

Evidence  as  to  mode  of  conducting 
pool  room.  —  The  testimony  of  one  who  has 
never  tried  the  experiment,  that  a  pool  room 
cannot  be  successfully  conducted  a  few 
squares  away  from  the  heart  of  a  city,  is  not 
expert  evidence  and  does  not  prove  the  fact. 
Shreveport  v.  Schulsinger   (La.),  2-69. 

9.   DOCtJMENTAEY  EVIDENCE. 

a.  Records  and  public  documents. 

Original  public  records.  —  The  Texas 
statute  authorizing  proof  of  records  by  cer- 
tified copy  does  not  render  the  records  them- 
selves inadmissible  in  evidence  to  prove  the 
contents.      Manning  i'.   State    (Tex.),   3-867. 

Certified  copies.  —  A  certified  copy  of 
an  instrument  which  is  required  by  law  to  be 
recorded  proves  itself  as  prima  fade  evi- 
dence of  all  the  circumstances  necessary  to 
give  it  validity.  Hartman  v.  Thompson 
(Md.),  10-92. 

Certified  copies  of  deeds  should  not  be  ad- 
mitted in  evidence  until  the  party  offering 
them  makes  it  to  appear  that  the  original 
deeds  are  not  within  his  custody  or  control. 
Florida  Finance  Co.  ('.  Sheflield  (Fla.),  16- 
1142. 

Judicial  opinions.  —  A  judicial  opinion 
is   not   admissible   as    evidence   of   the   facts 


therein  recited  as  against  a  party  to  a  sui 
in  another  court,  where  such  party  was  no 
in  any  way  concerned  with  the  proceeding  i 
which  the  opinion  was  rendered,  as  a.  part, 
or  otherwise.  State  v.  Butler  (N.  Car.),  19 
402. 

Proof  of  court  records.  ^  The  recor 
of  a  court  cannot  be  proved  by  the  depositio; 
of  a  witness  into  which  he  copies  excerpt 
from  the  record,  but  it  can  be  shown  only  b; 
a  copy  of  the  record  properly  certiflec 
Letcher  v.  German  Nat.  Bank  (Ky.),  20-81; 

Public  record  of  another  state.  —  i 
public  record  kept  pursuant  to  the  law  of 
sister  state,  when  properly  proved,  is  admis 
sible  in  evidence  in  the  courts  of  this  state  a 
prima  facie  proof  of  the  facts  therein  re 
corded.  Miller  r.  Northern  Pacific  R.  Cc 
(N.  D.),  19-1215. 

Records  of  -weather  bureau.  —  The  re( 
ords  of  the  weather  bureau  are  admissible  i: 
evidence  for  the  purpose  of  showing  th 
amount  of  rainfall  and  other  data  concernin, 
the  weather  during  a  given  time,  but  the; 
are  not  admissible  to  show  collateral  fact 
noted  by  the  weather  observer,  such  as  th 
effect  of  a  storm.  Hufnagle  v.  Delaware 
etc.,  Co.   (Pa.),  19-850. 

Authentication  of  baptismal  record 
—  A  baptismal  record  may  be  authenticate 
for  evidential  purposes  by  proving  the  banc 
writing  of  the  person  who  made  the  entrj 
though  such  person  is  alive  and  no  effort  ha 
been  made  to  produce  him  as  a  witnesi 
Godfrey  i'.  Rowland    (Hawaii),  7-993. 

Certification  of  municipal  record.  ■ 
An  extract  from  the  minutes  of  a  municips 
corporation  certified  by  a  "  clerk  of  council 
is  admissible  in  evidence  over  the  objeetio 
that  the  extract  is  not  certified  by  the  perso 
holding  the  office  of  clerk  to  the  corporal 
authorities,  who  are  described  in  the  chartc 
as  the  "  mayor  and  council "  of  the  city.  Ai 
derson  v.  Blair  (Ga.),  2^165. 

Contradiction  of  record.  —  Presum] 
tions  indulged  to  sustain  a  record  against 
collateral  attack  can  only  be  made  to  suppl 
the  record  in  m.atters  regarding  which  it  ; 
silent,  and  cannot  be  permitted  to  contradic 
the  record  in  matters  in  which  it  speaks  fc 
itself.      Cizek  r.  Cizek   (Neb.),  5-464. 

Admissibility  to  contradict  admitte 
facts.  —  In  an  action  of  ejectment  to  r 
cover  land  sold  under  execution  on  a  judj 
ment,  a  certified  copy  of  the  judgment 
properly  refused  admission  in  evidence  f( 
the  purpose  of  showing  that  the  judgmei 
was  not  final,  where  under  the  issues  tei 
dered  by  the  defendants  and  conceded  by  tl 
plaintiffs,  the  judgment  was  alleged  to  be 
final  one.  Kessner  v.  Phillips  (Mo.),  J 
1005. 

b.  Private  documents. 

(1)  In  general. 

Telegrams  as  evidence,  see  Tixegbaphs  at 
Telephones,  9. 

Proof  of  signature.  —  The  rule  of  e\ 
dence  requiring  the  production  of  the  be 
evidence   obtainable   is   not  violated  by   !>€ 
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mitting  the  genuineness  of  a  signature  to  an 
unattested  instrument  to  be  proved  b3'  a  wit- 
ness who  is  familiar  with  the  handwriting  of 
the  person  by  whom  it  purports  to  have  been 
made,  without  introducing  the  testimony  of 
such  person,  though  he  may  be  easily  acces- 
sible at  the  time  such  proof  of  the  signature 
is  offered.      McCray  v.  State   (Ga.),  20-101. 

Unoffloial  map  or  drawing.  —  An  un- 
ofBcial  map  or  drawing,  indicating  the  loca- 
tion of  objects  under  investigation,  and 
shown  by  the  testimony  to  be  reasonably  ac- 
curate, is  properly  admitted  in  evidence,  in 
connection  with  the  testimony,  as  an  aid  to 
the  court  and  jury.  Spoliane  v.  Patterson 
(Wash.),  13-706. 

Historical  iiroTks.  —  Upon  the  question 
as  to  whether  a  certain  island  in  .the  state 
of  Maine  is  within  a  certain  grant  executed 
between  1620  and  1635,  the  three  historical 
works,  Williamson's  History  of  Maine,  Wil- 
liamson's History  of  Belfast,  and  Farrow's 
History  of  Islesboro,  locating  the  island  with- 
in the  grant  in  question,  are  admissible  in 
evidence,  though  they  are  entitled  to  but 
little  weight.  Lazell  v.  Boardman  (Me.), 
13-673. 

Market  reports.  —  Standard  price  lists 
and  market  reports,  shown  to  be  in  general 
circulation  and  relied  on  by  the  commercial 
world  and  by  those  engaged  in  the  trade,  are 
admissible  in  evidence  to  show  loss  by  reason 
of  delay  in  the  transportation  of  a  oar  load 
of  live  stock,  although  the  contract  did  not 
require  the  carrier  to  deliver  the  stock  in 
time  for  any  special  market.  St.  Louis,  etc., 
R.  Co.  V.  Pearce   (Ark.),  12-125. 

Medical  books,  —  Brror  in  permitting 
counsel  to  read  from  a  medical  book  and  to 
ask  the  witness  under  examination  (a  phy- 
sician) if  he  has  ever  read  it  is  not  cured  by 
sustaining  an  objection  to  the  question. 
Etzkorn  v.  Oelwein   (la.),  19-999. 

Account  books  of  decedent.  —  In  an 
action  on  a  claim  for  services  alleged  to  be 
due  a  deceased  person,  a  memorandum  book 
purporting  to  contain  the  account  between 
the  plaintiff's  intestate  and  the  defendant  is 
not  made  admissible  by  the  Colorado  statute, 
where  it  is  not  shown  that  the  entries  were 
made  by  the  deceased  in  the  due  course  of 
business  or  at  or  about  the  time  the  services 
were  rendered  or  payments  made.  Davie  r. 
Lloyd  (Colo.),  12-75. 

But  under  the  rules  of  the  common  law  a 
memorandum  book  shown  to  contain  entries 
in  the  handwriting  of  a  deceased  person  and 
to  have  been  found  among  the  private  papers 
of  the  deceased  is  admissible.  Davie  v. 
Lloyd  (Colo.).  12-75. 

Memorandum  on  telegram  showing 
time  of  transmission.  —  On  an  issue  as 
to  whether  a  certain  telegram  was  trans- 
mitted after  having  heen  left  for  transmis- 
sion, a  notation  or  memorandum  on  the  tele- 
gram is  competent  as  evidence  of  the  past 
recollection  of  the  witness  who  made  it,  where 
the  witness  testifies  that  he  did  not  send  the 
message  himself  and  has  no  present  recol- 
lection that  it  was  sent,  but  states,  from  a 
memorandum   appearing  in  his  handwriting, 


that  he  knew  when  he  made  it  that  the  mes- 
sage had  heen  sent.  St.  Louis  Southwestern 
R.  Co.  V.  White  Sewing  Machine  Co.  (Ark.), 
8-208. 

(2)  Ancient  documents. 

Deed  more   than  thirty  years  old.  — 

A  deed  which  is  more  than  thirty  years  old 
at  the  time  it  is  oflfered  in  evidence  is  an 
ancient  document  and  therefore  proves  itself. 
Ford  V.  Ford  (D.  C),  7-245. 

ILetter  nearly  seventy  years  old.  —  A 
letter  found  among  tlie  papers  of  the  ad- 
dressee nearly  seventy  years  after  it  was 
written  is  admissible  in  evidence  as  an  an- 
cient document  without  proof  of  its  genuine- 
ness. McCreary  v.  Coggeshall  (S.  Car.),  7- 
693. 

Instrnment  not  properly  executed.  — 
An  instrument  not  valid  upon  its  face  be- 
cause of  a  want  of  due  execution  cannot  be 
admitted  in  evidence  as  an  ancient  document 
without  proof  of  execution.  O'Neal  v.  Ten- 
nessee Coal,  etc.,  R.  Co.  (Ala.),  1-319. 

(3)  Contradiction  of  documentary  evidence. 
By  party  introducing.  —  A  party  offer- 
ing in  evidence  a  written  instrument  is  not 
absolutely  bound  by  the  terms  of  such  docu- 
ment so  as  to  prevent  him  from  introducing 
such  further  testimony  relating  thereto  as 
may  be  necessary  to  show  its  connection  with 
the  matter  in  dispute  which  he  is  seeking  to 
establish.  Hoffman  v.  Henricks  (Okla.), 
17-379. 

10.  Declakations  and  Admissions. 
a.  In  general. 

See  Advancements;  Benevolent  ob  Bene- 
ficial Associations,  9  b. 

Declarations  of  agent  generally,  see  Agency, 
1  c. 

Declarations  of  agent  as  evidence  of  author- 
ity, see  Agency,  3  b  (2). 

Proof  of  partnership,  see  Pabtneeship,  1  b. 

As  to  parentage.  —  Declarations  of  a 
deceased  man  may  be  competent  to  prove 
that  he  was  the  father  of  his  illegitimate  son, 
but  they  are  not  competent  to  prove  that  a 
woman  to  whom  the  declarant  was  in  no  way 
related,  and  who  was  never  a  member  of  the 
same  family  with  the  declarant,  was  the 
mother.      Champion  v.  McCarthy   (111.),  10- 

In  a  jurisdiction  wherein  the  common-law 
rule  that  an  illegitimate  is  films  rmllius  has 
been  abrogated  hy  statute,  it  is  competent, 
for  the  purpose  of-  proving  the  relationship 
between  the  mother  and  her  illegitimate  son, 
to  introduce  in  evidence  declarations  of  such 
deceased  persons  as  the  mother  and  brothers 
of  the  illegitimate,  and  the  husband  of  the 
sister  of  the  illegitimate,  where  it  appears 
that  _  the  illegitimate  was  born  before  the 
marriage  of  his  mother,  or  that  she  never 
married.      Champion  v.  McCarthy  (111.),  10- 

As  to  relationship.  —  Declarations  of  a 
deceased  person  as  to  his  relationship  with 
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aji  illegitimate  brother  are  not  rendered  in- 
admissible in  evidence  by  the  fact  that  he 
■was  weak-minded  to  such  an  extent  that  when 
he  became  the  owner  of  property  a  conserva- 
tor was  appointed  to  manage  it  for  him, 
where  it  appears  that  he  had  sufficient  in- 
telligence to  take  care  of  himself  and  to  know 
and  remember  his  friends,  relatives,  and  ac- 
quaintances. Champion  v.  McCarthy  (111.), 
10-517. 

As  to  age  of  deceased  person.  —  On  an 
issue  as  to  the  age  of  a  deceased  person, 
declarations  of  the  decedent  and  of  his  de- 
ceased father  are  admissible  in  evidence. 
Travelers  Ins.  Co.  v.  Henderson  Cotton  Mills 
(Ky.),  9-162. 

Exclamations  shoxring  pain,  —  Where 
the  bodily  condition  of  a  person  who  claims 
to  have  been  injured  is  a  subject  of  inquiry, 
exclamations  of  present  pain  or  suffering, 
which  appear  to  be  natural  and  spontaneous 
expressions  of  present  feeling,  made  by  such 
person,  may  be  received  in  evidence  in  con- 
nection with  his  appearance  and  conduct. 
Federal  Betterment  Co.  v.  Reeves  (Kan.), 
15-796. 

In  an  action  for  personal  injuries  it  is 
erroneous  to  permit  a  witness  to  testify  as 
to  declarations  by  the  plaintiff  expressive  of 
pain  and  suffering  in  explanation  of  the 
plaintiff's  conduct  on  a  certain  occasion  after 
the  accident.  Etzkorn  v.  Oelwein  (la.),  19- 
999. 

Conversation  iiritli  deceased  person.— 
In  foreclosure  proceedings  brought  by  a  bank- 
ing corporation  against  the  mortgagor,  and  a 
suit  by  another  banking  corporation  against 
the  mortgagor  and  the  first  bank  to  set  aside 
or  postpone  the  operation  of  the  mortgage, 
both  of  which  suits  by  agreement  are  heard 
as  one,  testimony  by  the  mortgagor  or  by  the 
vice-president  of  the  latter  bank  as  to  a  pri- 
vate conversation  had  with  the  deceased 
president  of  the  former  bank,  the  tendency 
of  which  would  be  to  invalidate  the  mort- 
gage, is  competent  under  the  Michigan  stat- 
utes. People's  Nat.  Bank  v.  Wilcox  (Mich.), 
4-465. 

Declarations  of  parties  in  collusion 
to  defraud.  —  The  rule  that  declarations 
made  by  one  in  collusion  with  another  to  de- 
fraud are  binding  on  all  the  parties  to  the 
collusive  agreement  has  no  application  where 
the  proof  fails  to  show  any  collusive  agree- 
ment.    Ohappell  V.  John  (Colo.),  16-854. 

b.  When  competent  as  part  of  res  gestm. 

In  general.  —  Evidence  and  circumstances 
surrounding  the  introduction  of  rebuttal  evi- 
dence on  second  trial  reviewed  and  held  to 
show  that  the  plaintiff  had  not  offered  in  evi- 
dence statements  which  were  inadmissible 
because  not  a  part  of  the  res  gestcB.  King  v. 
Phoenix  Ins.  Co.   (Mo.),  6-618. 

To  explain  partial  failure  to  per- 
form. —  In  an  action  by  a  seller  for  breach 
of  a  contract  for  sale  of  cordwood  to  a  rail- 
road company,  where  it  appears  that  the 
wood  was  to  he  delivered  on  the  railroad's 
right   of   way,    the   plajntiff    may   introduce 


evidence  to  s'low  that  after  part  of  the  woo; 
had  been  delivered  according  to  the  contrac 
the  president  of  the  road  told  him  that  h 
need  not  deliver  the  balance  on  the  right  o 
way,  and  ordered  that  the  l>alanoe  should  b 
paid  for  as  it  then  stood,  as  this  declaratioi 
is  part  of  the  very  transaction  involved  ii 
the  action.  Ives  v.  Atlantic,  etc.,  R.  Co.  (J3 
Car.),  9-188. 

Manner  in  which  accident  oocorred 

—  In  an  action  for  death  by  wrongful  act 
statements  as  to  the  manner  in  which  an  ac 
cident  occurred,  made  by  the  deceased  to  ; 
third  person,  are  admissible  in  evidence  wher 
it  appears  that  they  were  made  within  a  fev 
feet  of  where  the  deceased  was  mortally  in 
jured,  and  within  a  few  minutes  after  th 
occurrence  of  the  accident,  as  they  are  so  con 
nected  with  the  cause  of  the  injuries  as  t 
preclude  any  idea  that  they  were  the  produc 
of  a  calculated  policy.  Kansas  City  South 
ern  E.  Co.  v.  Morris  (Ark.),  10-618. 

Declarations  of  infant  inconipeten 
to  testify.  —  Notwithstanding  a  statute  pre 
Tiding  that  infants  under  ten  years  of  ag 
are  incompetent  to  testify,  the  declaration  o 
an  infant  under  that  age  made  immediate! 
after  the  happening  of  an  accident  in  hi 
presence,  and  having  an  important  bearini 
on  the  responsibility  for  the  accident,  is  ad 
missible  as  part  of  the  res  gestCB.  Beal 
Doyle  Dry  Goods  Co.  v.  Carr  (Ark.),  14-48 

c.  Declarations  of  agent. 

Declarations  as  to  past  transaction) 

—  The  declarations  or  admissions  of  an  ageni 
not  made  at  the  time  of  the  transaction  b 
which  they  relate,  are  not  competent  evi 
dence  against  a  principal  unless  so  immedi 
ately  connected  with  the  transaction  in  th 
point  of  time  and  circumstance  as  to  consti 
tute  a  part  thereof.  Havens  v.  Rhode  Islani 
Suburban  R.  Co.  (R.  I.),  3-617. 

The  rule  permitting  the  admission  in  evi 
dence  of  declarations  as  to  a  past  transactio: 
made  by  a  general  agent  when  transactin 
business  for  his  principal  within  the  scope  o 
authority  held  not  to  apply  to  the  declara 
tions  of  the  general  manager  of  a  street  rail 
way  company  as  to  the  competency  of  th 
motorman  made  on  the  morning  after  th 
accident  to  the  car  in  charge  of  such  motoi 
man.  Havens  r.  Rhode  Island  Suburban  I 
Co.   (R.  I.),  3-617. 

As  to  intention.  —  The  declaration  of 
street  car  conductor  that  he  would  assaul 
some  one  on  the  car  before  he  got  througl 
is  not  competent  against  the  street  car  con 
pany  in  an  action  against  it  for  an  assaul 
made  by  the  conductor  on  a  person  who  wa 
not  on  the  car  when  the  declaration  wa 
made  and  to  whom  the  declaration  had  n 
reference,  Conklin  v.  Consolidated  R.  O 
(Mass.),  13-857. 

Not  -nrithin  scope  of  employment.  ■ 
The  mere  declaration  of  a  servant  or  agen 
not  within  the  scope  of  his  employment  ( 
authority,  is  not  admissible  against  his  en 
ployer  or  principal  except  when  it  accor 
panies  an  act  which  is  competent  and  m; 
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tcrial  to  be  proved  and  which  the  declaration 
tends  to  qualify,  characterize,  or  explain,  or 
when  the  declaration  itself  is  a  part  of  the 
transaction  under  investigation,  Conklin  r. 
Consolidated  R.  Co.   (Mass,),  13-857. 

In  an  action  against  a  master  to  recover 
for  medical  services  rendered  his  servants, 
where  the  plaintiff  has  introduced  in  evidence 
a  conversation  over  a  telephone  with  a  per- 
son in  the  defendant's  office,  the  plaintiff, 
though  he  has  offered  no  evidence  that  the 
person  telephoning  was  the  agent  of  the  de- 
fendant, may  introduce  evidence  of  a  state- 
ment made  out  of  court  by  that  person  that 
the  defendant  would  pay  for  the  care  of  in- 
jured servants;  such  statement  being  admis- 
sible, not  as  evidence  of  a  promise  made  by 
the  defendant  through  his  agent,  but  as  a 
link  in  a  chain  of  circumstances  establishing 
a  liability  on  the  part  of  the  defendant  not 
founded  on  his  direct  promise.  General  Hos- 
pital Soc.  V.  New  Haven  Rendering  Co. 
(Coim.),  9-168. 

d.  Admissions. 
(1)  Admissibility  in  general. 

Declarations  of  predecessor  in  title. 

—  In  the  trial  of  an  action  involving  the  title 
to  real  estate,  the  declarations  of  a  predeces- 
sor in  title  of  either  of  the  parties,  made 
while  in  possession  and  against  his  interest,  are 
generally  admissible  in  evidence  when  such 
declarations  relate  to  matters  which  must 
be  proved  or  disproved  by  parol,  such  as  the 
nature,  character,  or  extent  of  the  declarant's 
possession,  the  identity  or  location  upon  the 
face  of  the  earth  of  boundaries  and  monu- 
ments called  for  in  the  deed,  or  in  regard  to 
any  material  matter  concerning  the  physical 
condition  or  use  of  the  property.  Phillips 
V.  Laughlin    (Me.),  2-1. 

But  such  declarations  made  out  of  court 
by  the  predecessor  in  title  of  a  party  to  an 
action  in  court,  as  to  the  invalidity  of  a  deed 
which  appears  to  be  sufficient  in  all  respects, 
which  bears  all  the  insignia  of  genuineness 
and  which  had  been  duly  recorded,  are  not 
admissible.    Phillips  v.  Laughlin  (Me.),  2-1. 

Admissions  as  to  age.  -~  It  seems  that 
a  witness  is  competent  to  testify  as  to  his 
own  age.  And  even  if  the  rule  were  other- 
wise as  to  a  witness  not  a  party  to  the  ac- 
tion, the  admissions  of  a  party  on  that  point 
would  still  be  competent  when  offered  in  be- 
half of  the  adverse  party.  Koester  v.  Roch- 
ester Candy  Works    (N.  Y.),  16-589. 

Where  the  age  of  the  plaintiff  becomes  a 
material  issue  on  the  trial  of  an  action,  it  is 
error  to  exclude  evidence  offered  by  the  de- 
fendant as  to  declarations  made  by  the  plain- 
tiff regarding  his  age.  Koester  r.  Rochester 
Candy  Works    (N.  Y.),  16-589. 

Statement  of  party  to  arbitrator.  "^ 
An  admission  by  a  son  to  an  arbitrator  se- 
lected to  determine  his  claim  to  a  note  given 
by  his  mother,  that  he  is  not  entitled  to  re- 
tain the  note  because  he  has  not  done  what 
he  agreed  to  do  as  the  consideration  therefor, 
is  an  admission  against  interest  and  admis- 
sible against  him  in  a  proceeding  involving 


the  validity  of  the  note.  Sullivan  v.  Sulli- 
van  (Ky.),  13-163. 

As  to  contents  of  writing.  —  In  a  libel 
bv  a  wife  for  a  divorce,  it  is  competent  for 
a'  witness  for  the  defendant  to  testify  that 
after  the  plaintiff's  marriage  to  the  defend- 
ant the  witness  carried  numei-ous  letters  from 
the  plaintiff  to  another  man  and  the  plain- 
tiff often  read  aloud  to  the  witness  the  eon- 
tents  of  letters  written  by  such  third  person 
to  her  and  by  her  to  the  third  person,  as  such 
statements  assume  the  form  of  admissions  by 
the  person,  holding  the  letters  and  testimony 
as  to  the  admissions  is  primary  evidence. 
Purinton  v.  Purinton   (Me.),  8-205. 

Beport  of  accident  to  casnalty  com- 
pany. —  On  the  trial  of  an  action  for  in- 
juries caused  by  a  negligently  driven  team, 
a  report  signed  by  the  defendant  and  sub- 
mitted to  a  casualty  company,  in  which  he 
states  that  he  is  the  owner  of  the  team,  is 
competent  evidence  in  the  nature  of  an  ad- 
mission tending  to  prove  his  ownership  of 
the  team,  and  it  is  within  the  discretion  of 
the  trial  court  to  permit  the  exhibit  to  be 
taken  by  the  jury  to  their  room.  Sibley  v. 
Kason  (Mass.),  12-938. 

(2)   Admissions  by  attorneys. 

Statements  on  former  trial.  —  An  ad- 
mission of  fact  by  the  attorney  of  a  party 
in  one  trial  is  binding  on  the  party  in  a  sub- 
sequent trial  if  the  admission  was  made  as  a 
general  admission  without  limitation,  but 
the  rule  is  otherwise  if  the  admission  was 
only  for  the  purpose  of  the  pending  trial  and 
was  so  understood;  and  what  weight  if  any 
is  to  be  given  to  the  admission  in  the  sub- 
sequent trial  is  properly  left  to  the  jury. 
Moynahan  v.   Perkins    (Colo.),    10-1061. 

The  admission  in  evidence  on  a  subsequent 
trial  of  an  admission  made  by  an  attorney 
in  a  former  trial,  even  if  improper,  is  not 
prejudicial  error  where  the  matters  covered 
bv  the  admission  are  merely  cumulative. 
Moynahan   v.   Perkins    (Colo.),    10-1061. 

(3)  Admissions  by  agents  or  employees. 

Not  'nrithin  scope   of  employment.  — 

A  statement  by  the  superintendent  of  a  street 
railway  company,  made  some  time  after  an 
accident  for  which  the  company  is  sought 
to  be  lield  liable  on  the  ground  that  an  in- 
competent and  overworked  motorman  was  in 
eJiarge  of  the  oar  causing  the  accident,  that 
he,  the  superintendent,  should  have  known 
better  than  to  place  the  motorman  in  ques- 
tion on  the  oar,  is  an  admission  not  within 
the  scope  of  the  superintendent's  employment. 
or  a  part  of  the  res  gestm,  and  its  reception 
in  evidence  constitutes  reversible  error.  Ft. 
Wayne,  etc..  Traction  Co.  v.  Crosbie  (Ind.), 
14-117. 

Report  of  motorman  as  to  street  car 
accident.  —  In  an  action  for  injuries  to  a 
passenger  on  a  street  car  a  written  report 
of  the  accident  made  by  the  motorman  of 
the  oar  is  not  admissible  as  evidence  of  any 
facts  therein  stated  as  to  the  cause  of  the 
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injury.     Gardner  v.  Metropolitan  St.  R.  Co. 
(Mo.),   18-1166. 
By   agent   of   municipal  corporation. 

—  In  an  action  against  a  municipality  for 
persona]  injuries  caused  by  a  defective  high- 
way, a  service  of  notice  of  the  injury  on  the 
municipality  as  required  by  the  Wisconsin 
statute  cannot  be  proved  by  evidence  of  ver- 
bal admissions  made,  after  the  expiration  of 
the  period  allowed  by  the  statute  for  ser- 
vice, by  the  municipal  officer  to  whom  it  was 
addressed,  as  such  admissions  are  not  part 
of  the  res  gestce.  Garske  v.  Kidgeville  (Wis.), 
3-747. 

(4)  Admissions  in  pleadings. 

Corporate  existence  of   defendant.  — 

A  railroad  company  seeking  to  enjoin  the 
construction  of  an  interurban  electric  rail- 
way across  its  tracks  cannot  contend  that 
there  is  no  statute  under  which  the  inter- 
urban railway  can  be  incorporated,  and  that 
therefore  it  has  no  right  to  cross  the  com- 
plainant's track,  where  both  the  complaint 
and  the  answer  allege  that  the  interurban 
company  "  is  a  corporation  organized  under 
the  laws  of  the  state."  South  East,  etc.,  R. 
Co.  V.  Evansville,  etc.,  R.  Co.  (Ind.),  14- 
214. 

As  against  infant  codefendanti.  — 
Admissions  in  the  answer  of  adult  defend- 
ants do  not  bind  infant  codefendants.  Hold- 
erby  v.  Hagan  (W.  Va.),  4-401. 

Withdratm  pleading,  -~  In  an  action 
in  a  Circuit  Court  of  the  United  States  by 
the  nonresident  beneficial  owner  of  a  promis- 
sory note  executed  by  a  resident  maker  to 
a  resident  but  nominal  payee,  it  is  proper  for 
the  court  to  exclude  from  evidence  a  com- 
plaint, drawn  and  sworn  to  by  the  plaintiff's 
attorney,  containing  admissions  tending  to 
show  that  the  nominal  payee  was  the  actual 
one,  which  was  filed  in  a  prior  action  in  a 
state  court  on  the  same  note,  and  which  was 
withdrawn  and  dismissed  before  appearance 
by  the  defendant.  Kirven  v.  Virginia-Caro- 
lina Chemical  Co.   (U.  S.),  7-219. 

Dismissed  pleading.  —  Where  a  plain- 
tiff files  a  petition  in  an  action,  to  which  the 
defendant  files  an  answer  and  cross  petition, 
which  is  afterward  dismissed,  such  pleading 
may  be  used  by  the  plaintiff  as  evidence  upon 
the  trial,  if  it  contains  statements  which 
amount  to  admissions  of  the  defendant  ma- 
terial to  the  plaintiff.  Arkansas  City  v. 
Payne    (Kan.),  18-82. 

Subsequent  action  between  other 
parties.  —  Where  a  litigant  as  a  part  of 
his  cause  of  action  or  defense,  asserts  that 
he  is  indebted  to  a  third  person,  not  a  party 
to  the  litigation,  such  assertion  is  not  con- 
clusive upon  him  when  subsequently  sued  by 
such  person.  First  National  Bank  v.  Duncan 
(Kan.),  18-78. 

(5)   Weight  as  evidence. 

As  to  the  weight  of  evidence  in  general,  see 
section  20,  infra. 

Uncorroborated  admissions.  —  Where 
in   an   action   for   damages  for   personal   in- 


juries it  appears  that  the  plaintiff,  who  was 
employed  as  an  ordinary  shoveler  in  the  con- 
struction of  a  building,  was  directed  to  assist 
in  taking  heavy  timbers  from  the  first  floor 
to  the  second  floor  of  the  building,  that  he 
was  standing  on  some  small  boards,  and  that 
a  few  hours  thereafter  he  was  found  in  the 
basement  seriously  injuried,  and  the  plain- 
tiff's wife  testifies  to  donations  and  promises 
of  future  assistance  by  the  defendant,  and 
admissions  by  the  defendant  that  the  acci- 
dent was  due  to  his  fault  and  not  the  plain- 
tiff's but  there  is  no  direct  testimony  as  to 
how  the  accident  happened  or  what  caused 
it,  the  plaintiff's  memory  having  been  de- 
stroyed, a  verdict  is  properly  directed  for 
the  defendant.  Binewicz  v.  Haglin  (Minn.), 
14-225. 

Indefinite  or  equivocal  admissions.  — 
While  an  admission  tending  to  show  negli- 
gence not  based  on  personal  knowledge  of  the 
facts  may  be  admissible  in  evidence,  such  an 
admission,  if  indefinite  or  equivocal  or  not 
elucidated  by  further  proof,  will  have  little 
or  no  weight.  Binewicz  v.  Haglin  (Minn.), 
14-225. 

Admission  by  intoxicated  person.  — 
All  admission  made  by  a  person  while  in- 
toxicated is  not  conclusive.  Bruner  v.  Seel- 
bach  Hotel  Co.   (Ky.),  19-217. 

11.  Handwbitinq. 
a.  Proof  by  nonexpert. 

Competency  of  witness  to  testify 
concerning.  —  A  witness,  although  not  a 
handwriting  expei't,  who  has  seen  a  person 
write  or  who  knows  his  signature,  is  ordi- 
narily competent  to  express  an  opinion  as  to 
the  genuineness  of  such  person's  signature. 
Ware  v.  Burch   (Ala.),  12-669. 

Knowledge  derived  from  correspond- 
ence only.  —  In  a  criminal  prosecution, 
where  the  authenticity  of  letters  offered  in 
evidence  against  the  defendant  is  denied,  the 
prosecutrix,  if  she  has  never  seen  the  de- 
fendant write  and  is  not  an  expert  on  hand- 
writing, is  not  competent  to  testify  that  the 
letters  are  in  the  handwriting  of  the  defend- 
atit;  and  this  is  so  though  she  claims  that 
the  defendant  acknowledged  having  written 
the  letters  to  her,  and  though  the  letters 
themselves  are  admissible  in  evidence.  State 
V.  McBride  (Utah),  8-1030. 

b.  Standards  for  comparison. 

Signature  to  pleading.  —  In  an  action 
on  a  promissory  note  which  the  defendant 
denies  having  signed  or  executed,  the  plain- 
tiff is  entitled  to  introduce  in  evidence,  for 
use  as  a  standard  for  comparison  with  the 
disputed  signature  to  the  note  in  contro- 
versy, the  answer  filed  by  the  defendant  in 
the  case  and  bearing  his  admitted  signature. 
Mississippi  Lumber,  etc.,  Co.  v.  Kelly  (S. 
Dak.),  9-449. 

Indorsements  on  checks.  —  In  an  ac- 
tion on  a  promissory  note,  the  signature  and 
execution  of  which  are  denied  by  the  defend- 
ant,   the   plaintiff    cannot    introduce    in   evi- 
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dence,  for  use  as  a  standard  for  comparison 
with  the  disputed  signature  to  the  note, 
cheeks  which  were  drawn  by  a  witness  in 
favor  of  the  defendant  and  which  were  sub- 
sequently returned  to  the  witness  with  the 
purported  signature  of  the  defendant  in- 
dorsed thereon,  where  it  appears  that  the 
witness  has  never  seen  the  defendant  write 
and  that  he  has  no  knowledge  of  the  defend- 
ant's signature  other  than  the  fact  that  his 
name  purported  to  be  indorsed  on  the  checks 
when  they  were  returned  to  the  witness  from 
the  bank.  Mississippi  Lumber,  etc.,  Co.  v. 
Kelly   (S.  Dak.),  9-449. 

Weight  of  evidence.  —  Writings  ad- 
mitted to  prove  carvings  on  a  barn  door  by 
similarity  in  punctuation  being  competent, 
that  the  evidence  afforded  by  the  compari- 
son is  inconclusive  does  not  affect  its  rele- 
vancy, but  only  its  weight.  State  v.  Kent 
(Vt.),  20-1334. 

12.  Photographs  as  Evidence. 
a.  Admissibility  in  general. 

Purpose  of  such  evidence.  —  A  photo- 
graph is  competent  evidence  for  the  purpose 
of  giving  to  the  jury  the  representation  of 
the  object  or  subject  concerning  which  an 
inquiry  is  made,  and  to  enable  them  better 
to  understand  the  issues  on  trial.  McKarren 
■V.  Boston,  etc.,  R.  Co.   (Mass.),  10-961. 

Photographs,  duly  verified,  are  admissible 
ill  evidence  as  an  aid  to  the  jury  in  arriving 
at  an  understanding  of  the  evidence  or  of  the 
situation,  condition,  or  location  of  objects  or 
premises  material  and  relevant  to  the  issues. 
Higgs  V.  Minneapolis,  etc.,  R.  Co.  (N.  D.), 
15-97. 

In  action  for  injuries  resulting  in 
death.  —  In  an  action  to  recover  for  the 
death  of  an  infant  from  injuries  inflicted  by 
a  railroad  train,  photographs  of  the  infant 
taken  before  the  injury  and  thereafter  but 
before  the  death  are  admissible  in  evidence. 
Davis  V.  Seaboard  Air  Line  Ey.  (N.  Car.), 
1-214. 

b.  Proof  of  accuracy. 

Necessity  of.  —  Before  a  photograph  can 
be  admitted  in  evidence  there  must  be  a  veri- 
fication of  the  accuracy  of  the  representation, 
and  this  is  the  preliminary  inquiry  to  be 
made  by  the  trial  judge  whose  decision  is 
final.  McKarren  v.  Boston,  etc.,  E.  Co. 
(Mass.),   10-961. 

A  court  will  take  judicial  notice  of  the 
fact  that  by  the  ordinary  photographic  proc- 
ess a  representation  may  be  secured  which 
will  be  sufHciently  truthful  and  reliable  to 
be  considered  as  evidence  with  reference  to 
objects  which  are  in  a  condition  to  be  photo- 
graphed, without  regard  to  whether  such  ob- 
jects have  been  actually  observed  by  any 
witness.     State  v.  Matheson  (la.),  8-430. 

Testimony  of  photographer.  —  The 
testimony  of  a  photographer  who  made  the 
photograph  is  not  essential  to  its  verifica- 
tion where  there  is  other  evidence  which 
satisfies  the  judge  that  the  photograph  is  a 


substantially  accurate  representation.  Mc- 
Karren V.  Boston,  etc.,  R.  Co.  (Mass.),  10- 
961. 

Effect  of  testimony  as  to  accuracy.  — 

To  constitute  a  foundation  for  the  introduc- 
tion of  an  X-ray  photograph  in  evidence  it 
need  not  appear  that  it  was  taken  by  a  com- 
petent person  nor  that  the  condition  of  the 
apparatus  and  the  circumstances  were  such 
as  to  insure  accurate  pictures,  where  it  ap- 
pears by  competent  witnesses  that  it  truly 
represents  the  object  claimed.  Carlson  vf 
Benton   (Neb.),  1-159.  ' 

In  case  of  photograph  of  animate  \ 
objec't.  —  No  higher  degree  of  verification 
is  required  to  be  made  of  a  photograph  of 
an  animate  object  than  of  a  photograph  of 
an  inanimate  object.  McKarren  v.  Boston, 
etc.,  E.  Co.   (Mass.),  10-961. 

c    Discretion  as  to  admission  or  exclusion. 

Where  evidence  as  to  accuracy  is 
conclusive.  —  The  discretion  of  the  trial 
judge  as  to  the  reception  in  evidence  of  an 
X-ray  photograph  should  not  be  exercised 
arbitrarily,  and  where  evidence  as  to  its  ac- 
curacy* leaves  no  room  for  a  difference  of 
opinion  it  is  an  abuse  of  discretion  to  exclude 
the  photograph  on  the  ground  that  a  suffi- 
cient foundation  has  not  been  laid.  Carlson 
V.  Benton   (Neb.),  1-159. 

When  exclusion  not  prejudicial  er- 
ror. —  In  an  action  for  death  by  wrongful 
act,  photographs  of  the  scene  of  the  accident, 
if  proved  to  be  correct,  are  admissible  in  evi- 
dence, but  their  exclusion  is  not  prejudicial 
where  the  testimony  of  the  witnesses  is  suffi- 
ciently full  and  explicit  to  enable  the  jury 
to  understand  what  the  photographs  were  in- 
tended to  show.  Kansas  City  Southern  E. 
Co.  V.  Morris    (Ark.),  10-618. 

d.  Weight  as  evidence. 

As  to  the  weight  of  evidence  in  general,  see 
section  20,  infra.    . 

Not  conclusive.  —  Photographs  do  not 
conclusively  establish  the  existence  of  the  ob- 
jects they  represent.  The  weight  to  be  given 
to  photographs  as  evidence  depends  upon  the 
accuracy  with  which  and  the  manner  in  which 
they  are  taken  and  the  skill  of  the  person 
taking  and  developing  them,  and  their  re- 
liability is  to  be  determined  by  the  tests 
used  in  weighing  other  evidence.  Higgs  v. 
Minneapolis,  etc.,  E.  Co.   (N.  Dak.),  15-97. 

13.  Phonogbaphio  Eecobd  as  Evidence. 

Admissibility.  —  In  a  condemnation  pro- 
ceeding instituted  by  a  railroad  company  to 
determine  the  necessity  for  laying  its  tracks 
along  a  city  street,  and  to  assess  the  dam- 
ages to  an  adjoining  owner,  it  is  proper  to 
permit  a  phonograph  to  be  operated  in  the 
presence  of  the  jury  to  reproduce  the  sounds 
claimed  to  have  been  made  in  the  operation 
of  trains  in  proximity  to  the  respondent's 
hotel,  where  proper  proof  has  been  made 
that  the  instrument  is  a  substantially  accu- 
rate and  trustworthy  reproducer  of  the  sounds 
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actually  made  and  testified  to.     Boyne  City, 
etc.,  K.  Co.  v.  Anderson   (Mich.),  10-2S3. 

14.  Parol  Evidence  to  Vaby   VVkitteN 
Instruments. 

a.  Admissibility  in  general. 

Aiding  construction  of  will,  see  Wills, 
8  a   (9). 

Explaining  abbreviations,  see  ABBREVIAT[0^'S. 

Explaining  warehouse  receipt,  see  Bail- 
ment,   3. 

Explaining  writings  generally,  see  Deeds, 
3  a. 

Parol  evidence  regarding  contents  of  books, 
see  Benevolent  ok  Beneficial  Asso- 
ciations, 9  b. 

Proof  that  deed  absolute  in  form  was  in- 
tended as  mortgage,  see  Deeds,  3  i; 
Mortgages  and  Deeds  of  Trust,  3. 

Varying  v.arehouse  receipts,  see  Ware- 
houses, 2. 

Statement  of  rule.  —  When  a  contract 
has  been  reduced  to  writing,  evidence  of 
v/hat  occurred  between  the  parties  in  respect 
thereto  at  the  time  thereof  or  prior  ^liereto 
is  inadmissible,  Vogt  v.  Schienebeok  t-'yVis.), 
2-814. 

Operation  of  rule  in  favor  of  per- 
sons not  parties  to  instrument.  <—  The 
rule  that  a  written  agreement  cannot  be 
varied  by  parol  operates  in  favor  of  those  not 
parties  to  the  instrument  as  fully  as  in 
favor  of  the  parties,  where  it  appears  that 
the  instrument  was  executed  by  the  parties 
as  a  final  embodiment  of  their  agreement, 
and  where  parol  evidence  is  oft'ered  to  vary 
the  legal  effect  of  the  terms  in  which  the 
instrument  is  expressed.  Allen  v.  Ruland 
(Conn.),  8-344. 

As  to  interpretation  of  contract  in 
other  jurisdictions.  —  A  party  to  a  writ- 
ten contract  cannot  introduce  parol  evidence 
of  the  interpretation  put  upon  the  language 
of  sucli  contracts  in  jurisdictions  other  than 
that  in  which  it  is  to  be  interpreted,  to 
show  that  he  intended  to  employ  the  lan- 
guage in  accordance  with  the  interpretation 
given  to  it  in  such  other  states  and  that  the 
other  party  had  reason  to  know  he  was  doing 
10.  Inman  Mfg.  Co.  e.  American  Cereal  Co. 
(la.),  12-387. 

Meaning  of  word  "  satisfactory."  —  A 
vritten  contract  for  the  sale  of  macllinery 
icquiring,  in  plain  and  unambiguous  terms, 
that  the  machinery  shall  be  "satisfactory" 
to  the  buyer,  cannot  be  varied  by  parol  evi- 
dence that  the  buyer  stated  to  the  seller  that 
the  machinery  would  be  satisfactory  if  it 
would  do  a  certain  amount  of  work  in  a 
specified  manner,  and  that  the  buyer  knew 
^  to  be  the  understajidilig-Bf-ilte  seller  that 
thih^eilef  "WStS-reffuired  by  the  contract  only 
to  furnish  machinery  meeting  the  stated  re- 
quirements as  to  the  amount  and  quality  of 
work.  Inman  Mfg.  Co.  v.  Ainerican  Cereal 
Co.  (la.),  12-387. 

Such  evidence  is  not  rendered  admissible 
by  a  statute  providiRg  that  "  When  the  terms 
of  an  agreement  have  been  intended  in  a  dif- 


ferent sense  by  the  parties  to  it,  that  sense 
is  to  prevail  against  either  party  in  which 
he  had  reason  to  suppose  the  other  under- 
stood it,"  as  tliat  provision  does  not  author- 
ize the  introduction  Of  parol  evidence  to 
show  that  the  intent  of  the  parties  to  a  writ- 
ten contract  was  different  from  that  implied 
in  the  language  used.  Innian  Mfg.  Co.  f. 
American  Cereal  Co.   (la.),  12-387. 

Bills  of  sale.  —  A  bill  of  sale  sent  to 
and  received  by  the  purchaser  before  the 
receipt  of  the  goods  and  reciting  an  absolute 
sale  is  within  the  rule  as  to  the  r"  idification 
of  a  written  agreement  by  parol  evidence, 
and  thei-efore  the  purchaser,  in  an  action  for 
tlie  price  of  the  goods,  will  not  be  permitted 
to  show  it  was  agreed  between  the  parties 
tliat  if  the  purchaser  was  unable  to  dispose 
or  the  goods,  the  seller  would  exchange  them 
for  other  goods  to  be  selected  by  the  pur- 
chaser. R.  M.  Davis  Photo  Stock  Co.  v. 
Photo  Jewelry  Mfg.  Co.    (Mass.),  19-540. 

In  action  on  -written  subscription 
for  boolt.  —  In  an  action  on  a  signed  con- 
tract of  subscription  for  a  certain  book,  evi- 
dence that  the  book  does  not  conform  to 
certain  verbal  representations  made  by  the 
person  taking  the  subscription  is  properly 
excluded,  in  the  absence  of  any  claim  that 
artifice  or  fraud  was  used  to  induce  the  sign- 
ing of  the  contract,  as  the  offer  of  such  evi- 
dence is  merely  an  attempt  to  vary  by  parol 
the  terms  of  a  written  instrument.  Williams 
■v.   Gottschalk    (111.),   12-376. 

b.  To  define  or  identify  subject-matter 

Evidence  not  contradicting  instru- 
ment. —  Parol  evidence,  if  it  does  not  con- 
tradict the  terms  of  a  written  contract,  is 
admissible  to  identify  the  subject-matter 
thereof.  Little  Rock  Cooperage  Co.  v.  Gun- 
nels   (Ark.),  12-293. 

Description  insufficient  on  its  face. 
—  Parol  evidence  is  admissible  to  identify 
the  land  described  in  a  contract  of  sale  and 
to  apply  the  description  to  the  premises,  but 
not  to  complete  and  perfect  a  description  on 
its  face  insuffieient  and  incapable  of'  appli- 
cation.   Allen  v.  Kitchen   (Idaho),  18-914. 

A  description  of  land  in  a  contract  of  sale 
merely  as  "lot  11  in  block  IS,  Lemp'S  Ad- 
dition," without  disclosing  the  city,  town, 
county,  or  state  in  which  the  contract  was 
made  or  the  property  was  situated,  and  with- 
out referring  to  any  record,  natural  object, 
locality,  or  other  matter  or  thing,  is  incom- 
plete, and  parol  evidence  is  not  admissible 
to  complete  it.  Allen  v.  Kitchen  (Idaho), 
18-914. 

c.  To  prove  collateral  parol  agreement. 

Proof  that  writing  never  took  effect 
as  contract.  —  Parol  evidence  is  admissible 
to  show  that  a  writing  in  form  of  a  contract 
between  the  parties  was  signed  conditionally 
by  the  defendant  and  never  became  operative. 
Such  evidence  does  not  vary  a  writing,  but 
only  goes  to  show  that  the  writing  is  not  a 
contract.  J.  I.  Case  Threshing  Mach.  Co. 
V.  Barnes   (Ky.),  19-246, 
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Where  only  part  of  transaction  re- 
duced to  writing.  —  The  rule  that  where 
a  written  contract  Is  made  as  a  mere  part 
execution  of  a  verbal  contract,  the  portion 
not  embodied  in  the  paper  maj'  be  shown  by 
parol,  applies  only  where  such  portion  is 
itself  a  distinct  complete  contract,  and  not 
where  it  is  a  mere  stipulation  varying  the 
tirms  of  the  written  contract.  Vogt  v. 
Sehienebeck    (Wis.),  2-814. 

Sham  contract  executed  to  deceive.  — 
Oral  evidence  is  not  admissible  to  show  that 
a  written  contract  purporting  to  fix  the  rights 
of  the  parties  in  respect  to  the  subject-mat- 
ter of  the  suit  is  a  mere  sham  which  the 
defendant  induced  the  plaintiff  to  sign  for 
the  purpose  of  deceiving  others.  Graham  v. 
Savage    (Minn.),   19-1022. 

In  action  for  purchase  money.  —  In 
an  action  for  the  purchase  price  of  lands, 
parol  evidence  is  admissible  to  show  that 
when  the  deeds  were  executed  it  was  verbally 
agreed  that  the  consideration  should  not  be 
paid  until  the  grantor  had  perfected  his  title 
to  the  lands.  Johnson  v.  McClure  (Mjnn.), 
2-144. 

In  action  on  promissory  note.  —  In 
an  action  against  the  makers  of  a  promissory 
note  executed  and  delivered  in  payment  of 
the  first  premium  on  a  policy  of  life  insur- 
ance for  which  they  had  applied,  the  defend- 
ants may  set  up  the  defense  and  prove  by 
parol  evidence  that  the  note  was  executed 
and  delivered  on  condition  that-  it  should  not 
be  binding  unless  the  policy,  when  it  arrived, 
was  satisfactory  to  and  accepted  by  them. 
Graham  v.  Remmel  (Ark.),  6-167. 

Assumption  of  debts  on  sale  of  husi.> 
ness.  —  Testimony  that  the  defendant  had 
assumed  debts  incurred  by  the  plaintiff  in 
running  a  business  purchased  by  the  plaintiff 
from  the  defendant  does  not  vary  or  contra- 
dict written  contracts  whereby  the  plaintiff 
sold  the  business  to  a  third  person,  in  con- 
sideration of  which  the  third  person  agreed 
to  pay  to  the  defendant  the  balance  of  the 
purchase  money  remaining  unpaid  on  account 
of  the  sale  by  the  defendant  to  the  plaintiff, 
and  the  defendant  agreed  to  release  the  plain- 
tiff from  all  liability  for  such  unpaid  pur- 
chase money;  but  such  testimony  tends  to 
show  a  separate  and  independent  verbal  eon- 
tract  between  the  plaintiff  and  the  defendant, 
and  is  admissible  for  that  purpose.  Burgle 
V.  Bailey   (Ark.),  18-389. 

Agreement  collateral  to  lease.  '—  In 
an  action  for  the  conversion  of  a  building 
alleged  to  be  the  personal  property  of  the 
plaintiff,  but  which  is  situated  on  land  be- 
longing to  the  defendant,  where  it  appears 
that  the  land  was  leased  by  the  defendant's 
predecessor  in  title  to  a  third  person,  oral 
evidence  of  conversations  and  cireumstanee? 
tending  to  show  that  '^.e  lessee  erected  the 
building  for  the  plaintiff,  and  that  there  was 
an  agreement  or  undfirstaading  between  the 
owner  of  the  land  at  the  time  of  the  erection 
of  the  building,  and  the  lessee,  representing 
both  himself  and  the  plaintiff,  that  the  build- 
ing was  to  remain  -th*  personal  iproperty  of 
the  lessee  until  the  plaintiff  had  fully  paid 


for  Its  erection,  but  that  after  such  payment 
it  was  to-be  the  personal  property  of  the 
plaintiff,  is  not  incompetent  as  varying  the 
terms  of  the  lease,  Searle  v.  Roman  Catholic 
Bishop   (Mass.),   17-340. 

d.  To  prove  consideration. 

For  sale  of  land  or  deed  to  railroad 
company.  .—  Parol  evidence  is  admissible 
to  show  that  a  contract  for  the  sale  of  land 
to  a  railroad  company  was  based  upon  the 
additional  consideration  that  the  company 
should  fence  in  the  land  and  erect  suitable 
gates  thereon.  Windsor  v.  St.  Paul,  etc.,  R. 
Co.  (Wash.),  3-62. 

Where  one  by  deed  conveys  to  a  railroad 
company  absolutely  and  unconditionally  a 
right  of  way  for  the  construction  of  its  rail- 
road, it  cannot  afterwards  be  shown  by  parol 
evidence  that  a  part  of  the  consideration  of 
the  deed  was  a  contemporaneous  agreement 
that  the  grantor  was  to  have  a  permanent 
right  df  way  over  the  land  conveyed,  and 
that  the  railroad  company  was  to  erect  and 
maintain  permanently  crossings  on  the  right 
of  way  for  that  purpose.  Louisville,  etc., 
R.  Co.  p.  Willbanks  (Ga.),  17-860. 

For  promissory  note.  .—  Proof  by  the 
maker  of  a  note  that  an  amount  in  excess 
of  the  sum  due  was  recited  at  the  request  of 
the  payee  to  enable  him  to  use  the  note  as 
collateral  does  not  violate  the  rule  against 
parol  evidence  to  vary  a  writing,  but  is 
merely  showing  the  real  consideration  for' 
the  note.  Campbell  v.  Davis  <Mias.),  19- 
239. 

e.  To  disprove  recital  of  receipt  of 
consideration. 

Recital  in  deed.  —  A  recital  in  a  deed 
acknowledging  the  payment  of  the  considera- 
tion is  merely  a  receipt  and  may  be  contra- 
dicted by  parol.  Fowkes  v.  Lea  (Miss.),  2- 
466. 

f.  To  remove  ambiguity. 

Contract  for  sale  of  land.  —  A  con- 
tract for  the  sale  of  a  tract  of  land  held  to 
bo  ambiguous  as  to  whether  it  was  a.  con- 
tract of  sale  in  gross  or  a  sale  by  acre,  and 
parol  evidence  held  to  be  admissible  to  aid 
in  its  interpretation.  Newman  v.  Kay  (W. 
Va.),  4-39. 

Parol  evidence  held  insufficient  to  prove 
that  a  contract  of  the  sale  of  land  was  by 
acre,  the  deed  being  ambiguous  on  its  face 
as  to  this  point.  Newman  v.  Kay  (W.  Va.), 
4-39. 

g.  To  prove  fraud. 

Evidence  of  contemporaneous  acts, 
etc.  —  In  the  absence  of  misrepresentation, 
frawd,  or  deceit,  a  party  to  a  transaction  is 
bound  by  the  writing  evidencing  the  agree- 
ment, though  he  is  jn  fact  ignorant  of  its 
contents;  but  where  his  signature  to  the 
agreement  was  induced  by  the  misrepresenta- 
tions of  the  other  party  as  to  its  contents, 
and  the  signer  was  ignorant  thereof,  b(>  may 
introduce  parol  evidence  of  contemporaneous 
acts,  declarations,  and  conversations  to  show 
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the  true  nature  of  the  agreement.     T.  and  H. 
Smith  &  Co.  V.  Thesmann   (Okla.)^  15-1161. 

h.  To  prove  subsequent  parol  agreement. 

As  to  time  of  payment.  —  Where  a 
written  contract  contains  no  stipulation  as 
to  the  time  of  payment,  evidence  is  admissi- 
ble of  a  subsequent  parol  agreement  fixing 
such  time.  Putnam  Foundry,  etc.,  Co.  v. 
Canfield  (R.  I.),  1-726. 

i.  To  show  illegality  of  contract. 

General  rale.  —  Parol  evidence  is  al- 
ways competent  to  show  that  a  written  con- 
tract, fair  and  lawful  on  its  face,  is  in  truth 
contrary  to  law,  morals,  or  public  policy. 
Jluskogee  Land  Co.  v.  Mullins  (U.  S.),  16- 
387. 

Contract  affecting  Indian  lands.  —  In 
au  action  against  a  lessee  of  lands  belonging 
to  allottees  of  the  Creek  Nation,  to  recover 
rent  under  a  written  lease  of  such  lands  for 
a  term  of  more  than  one  year,  it  is  competent 
for  the  defendant  to  show  by  parol  evidence, 
that  the  lease,  although  purporting  on  its 
fact  to  be  for  agricultural  purposes  only,  is 
in  fact  for  grazing  purposes  only,  and  hence 
in  violation  of  section  17  of  the  Act  of  Con- 
gress of  .June  30,  1902,  which  prohibits  Creek 
citizens  from  renting  their  allotments  for 
grazing  purposes  only  for  a  longer  period 
than  one  year.  Muskogee  Land  Co.  e.  Mul- 
lins (U.  S.),  16-387. 

j.  To  prove  meaning  of  terms  used. 

Perch  "  measured  in  wall "  —  Parol 
evidence  —  Explaining  trade  meaning 
of  words.  —  A  contract  to  pay  for  masonry 
at  a  certain  rate  per  perch  "  measured  in 
wall  "  is  not  so  plain  that  only  one  conclu- 
sion can  be  drawn  as  to  the  method  of  meas- 
urement, and  therefore  parol  evidence  is  ad- 
missible to  explain  the  trade  meaning  of  the 
words  quoted.  Miller  v.  Wiggins  (Pa.), 
19-942. 

15.  Parol  Evidence  to  Add  to  Record. 

'Where  record  is  silent.  —  Where  the 
record  of  proceedings  of  a  city's  park  com- 
mission contains  nothing  whatever  to  show 
v.'hether  the  commission  took  any  action  con- 
cerning a  certain  matter,  parol  evidence  is 
admissible  to  show  that  such  action  was 
taken,  unless  there  is  a  statutory  or  charter 
provision  declaring  either  expressly  or  by 
implication  that  nothing  but  a  recorded  vote 
or  written  document  shall  bind  the  city  or 
be  received  as  evidence.  Denver  v.  Spencer 
(Colo.),  7-1042. 

16.  Presumptions. 

Aeceptance   of   dedication,   see   Stbeets   and 

Highways,  2  a. 
Acceptance  of  gift,  see  Gifts,  2  b. 
Agent's  authority,  see  Agency,  3  b  (1). 
Authority  to  receive  payment,  see  Bnxs  and 

Notes,  10. 
Chastity  of  prosecutrix  in  seduction  case,  see 

Sedttction,  2  c  (3). 


Common  law  of  foreign  state,  see  Comuon 
Law. 

Constitutionality  of  statutes,  see  Constitu- 
tional Law,  25  c;  Statutes,  2. 

Correctness  and  propriety  of  instructions,  see 
Appeal  and  Ebrob,  14  g. 

Correctness  of  judgment,  see  Judgments,  2. 

Death  by  suicide,  see  Suicide,  2. 

Death  presumed  from  absence,  see  Death. 

Dedication,  see  Streets  and  Highways,  2  b. 

Enforcement  of  order  excluding  public  from 
criminal  trial,  see  Criminal  Law,  6  c 
(2). 

Foreign  laws,  see  Foreign  Laws,  2. 

Inequality  of  gifts  as  raising  presumption  as 
to  advancements,  see  Advancements. 

Innocence  of  persons  accused  of  crime,  see 
Criminal  Law,  6  q  (3). 

Intent  to  defraud  presumed  from  unlawful 
acts,  see  Post  Office. 

.Jurisdiction,  see  Courts. 

Knowledge  and  intent  of  legislature  in  en- 
acting statutes,  see  Statutes,  4  a. 

Legality  of  testator's  intent,  see  Wills,  8  a 
(1). 

Locating  negligence  as  between  connecting 
carriers,  see  Carriers,  4  i   ( 1 ) . 

Negligence,  see  Carriers,  6  1  (4). 

Negligence  as  to  fire  caused  by  locomotive, 
see  FiRESj  5. 

Negligence  presumed  from  fact  of  railroad 
collision,  see  Railroads,  7  c   (4). 

Official  capacity  of  constable,  see  Arrest,  2  b. 

Ownership  of  fee  in  street,  see  Streets  and 
Highways,  6. 

Ownership  of  structures  on  land,  see  Prop- 
erty. 

Payment  of  taxes,  see  Taxation,  6. 

Physical  capacity  to  commit  rape,  see  Rape, 
2  d  (1)  *^ 

Place  of  indorsement  of  note,  see  Bills  and 
Notes,  11  h. 

Prejudice  from  misconduct  of  jurors  in  capi- 
tal case,  see  Jury,  7  d  (2). 

Presence  of  accused  during  trial,  see  Crim- 
inal Law,  6  c  { 4 ) . 

Presumptions  as  to  evidence  and  rulings 
thereon,  see  Appeal  and  Error,  14  f. 

Presumptions  on  appeal,  see  Appeal  and 
Error,  14. 

Prosecutions  for  abortion,  see  Abortion. 

Rebutting  presumption  of  payment  arising 
from  lapse  of  time,  see  Payment,  2  b. 

Regularity  of  judicial  proceedings,  see  Crim- 
inal Law,  6  c  (4) ;  Eminent  Domain, 
9  a. 

Regularity  of  official  acts,  see  Acknowledg- 
ments. 

Statutory  presumptions,  see  Fraudulent 
Conveyances,  3  b. 

Testamentary  capacity,  see  Wills,  4  e   (1). 

Testamentary  intent,  see  Wills,  2. 

Undue  influence,  see  Wills,  5  c  (1). 

Validity  of  raarrirwe,  see  Bigamy,  4;  Mar- 
riage, 2  b. 

Validity  of  police  regulations,  see  Consti- 
tutional Law,  5  a. 

Validity  of  railroad  ticket,  see  Carriers, 
6  c  (3). 

Validity  of  statute,  see  Carbierb,  2  j. 

Validity  of  tax  deed,  see  Taxation,  10  c. 
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Nature.  —  A  legal  presumption  is  to  be 
regarded  as  a  piece  of  evidence  to  be  weighed 
in  favor  of  the  party  for  whom  it  operates 
and  to  be  overcome  by  evidence  of  the  other 
party;  and  it  is  immaterial  whether  the  pre- 
sumption exists  without  evidence  or  arises 
from  the  evidence.  In  re  Cowdry  (Vt.), 
3-70. 

Presumptions  of  lair  distinguished 
from  presumptions  of  fact.  —  In  Colo- 
rado the  courts  recognize  presumptions  of 
fact  as  distinguished  from  presumptions  of 
law,  and  hold  it  reversible  error  to  charge 
as  to  the  eflfect  of  a  presumption  of  law  when 
the  presumption  involved  is  one  of  fact. 
White,  J.,  disapproving  the  distinction  and 
holding  that  a  "  presumption  of  fact,"  so 
called,  is  not  a  presumption  at  all,  but  is  a 
mere  inference,  while  a  presumption  strictly" 
speaking  is  a  rule  of  law  and  not  an  infer- 
ence.    Ausmus  t'.  People  (Colo.),  19-491. 

Regularity  of  judicial  proceedings.— 
Every  presumption  must  be  indulged  in  favor 
of  the  regularity  of  the  proceedings  of  a 
court  of  record,  and  the  burden  is  upon  the 
party  who  would  impeach  that  regularity  to 
do  so  by  the  best  evidence  oTjiainable.  John- 
son r.  State  (Okla.),  18-300. 

Presumption  as  basis  of  presump- 
tion. —  In  an  action  for  damages  by  the 
administrator  of  a  deceased  person  who  was 
killed  while  driving  a  team  over  a  railway 
crossing,  where  there  is  no  testimony  showing 
what  the  deceased  did  immediately  before  and 
at  the  time  he  went  upon  the  crossing,  it  is 
presumed  that  he  was  in  the  exercise  of 
proper  care  and  that  before  going  upon  the 
crossing  he  both  looked  and  listened  for  the 
approaching  train,  and  from  this  presumption 
the  jury  may  so  find;  but  in  the  absence  of 
any  testimony  showing  what  happened  the 
jury  are  not  warranted  in  assuming,  in  order 
to  account  for  his  going  upon  the  crossing, 
that  his  team  became  frightened  and  that  he 
lost  control  of  them.  One  presumption  of 
fact  cannot,  in  law,  become  the  basis  of  an- 
other presumption  of  fact.  Atchison,  etc., 
R.  Co.  V.  Baumgartner   (Kan.),  10-1094. 

As  to  knoirledge  of  law.  —  There  is 
no  presumption  that  every  one  knows  the 
law.  Per  Straup,  J.  State  eoc  rel.  Utah 
Savings,  etc.,  Co.  v.  Salt  Lake  City  (Utah), 
18-1130. 

As  to  law  of  another  state.  ^  In  the 
absence  of  any  allegation  or  proof  to  the  con- 
trary, the  courts  of  Connecticut  will  presume 
that  the  common  law  of  Massachusetts  is  the 
same  as  that  of  Connecticut.  Hoxie  r.  Xew 
York,  etc.,  E.  Co.   (Conn.).  17-324. 

As  to  receipt  of  letter  mailed.  —  The 
mailing  of  a,  letter  countermanding  an  order 
for  goods  raises  a  prima  fade  presumption 
that  it  was  duly  received  by  the  person  to 
whom  it  was  properly  addressed  and  places 
upon  him  the  burden  of  showing  that  it  was 
not  so  received.  Merchants'  Exchange  Co.  v. 
Sanders   (Ark.),  4-9.55. 

The  mailing  of  a  letter  postpaid  and  prop- 
erly addressed  does  not  create  a  presumption 
that  the  letter  reached  its  destination,  but  is 
merely  a  fact  from  which  may  be  inferred  the 


further  fact  that  the  letter  was  received,  and 
such  inference  may  be  rebutted  by  proof  that 
the  letter  was  not  received  by  the  person  ad- 
dressed. Campbell  v.  Gowans  (Utah),  19- 
660. 

Evidence  held  insufficient  to  rebut  the  pre- 
sumption of  the  receipt  of  a  letter  canceling 
a  contract.  Merchants'  Exchange  Co.  v.  San- 
ders (Ark.),  4-955. 

As  to  authenticity  of  letter.  —  Where 
a  letter  has  been  received  by  the  due  course 
of  mail  in  answer  to  a  prior  letter  sent  by 
the  receiver,  with  his  name  signed  thereto, 
a  presumption  arises  that  it  is  the  letter  of 
the  person  whose  name  is  signed  thereto. 
American  Bonding  Co.  v.  Ensey  (Md. ),  11- 
883. 

17.    PEIVILEGED    COMMtJNICATIONS. 

See  Witnesses,  3  d. 

18.  Telephone  Conversations. 

Testimony  of  bystander.  —  It  appeared 
in  evidence  that  there  were  communications 
by  telephone,  on  a  given  day,  at  a  given  time, 
between  one  of  the  plaintiflfs  and  one  of  the 
defendants  in  regard  to  the  matters  in  ques- 
tion in  the  action;  but  what  was  said  by  one 
was  denied  by  the  other.  It  was  sought  to 
elucidate  what  was  said  by  the  defendant  by 
calling  yvitnesscs  who  heard  his  words  as 
spoken  into  the  telephone  receiver,  though 
the  witnesses  could  not  affirm  to  whom  he 
spoke  or  that  he  was  in  fact  speaking  to  any 
person:  Held,  that  the  evidence  of  the  pro- 
posed witness  was  relevant,  and  therefore  ad- 
missible, though  the  value  of  it  might  be 
little  or  nothing.  Gzowski  &  Co.  •».  Frost  & 
Co.   (Can.),  20-704. 

Where  the  plaintiff  in  an  action  has  testi- 
fied to  a  conversation  had  by  him  with  the 
defendant  over  the  telephone,  a  witness  may 
testify  to  what  he  heard  the  plaintiflF  say  as 
a  part  of  such  conversation,  though  the  wit- 
ness does  not  know  of  his  own  knowledge  that 
the  other  party  thereto  was  the  defendant, 
or  that  there  was  any  other  party,  or  that 
the  defendant  heard  what  was  said,  it  being 
a  question  of  fact  for  the  jury  whether  the 
conversation  took  place  or  was  fictitious. 
McCarthy  v.  Peach    (Mass.),  1-801. 

Admissibility  of  conversation  by 
telephone  with  some  person  in  place 
of  business  of  party.  —  While  the  weight 
to_  be  given  to  such  evidence  is  to  be  detcr- 
mmed  by  the  jury,  it  is  competent  to  intro- 
duce in  evidence  a  conversation  had  by  tele- 
phone between  a  witness  and  some  person  in 
the  place  of  business  of  a  party  to  the  action. 
Orodair  V.  Ham  National  Bank  (111.),  8-447. 

Evidence  of  a  conversation  by  telephone  be- 
tyreen  an  agent  of  the  plaintiff  at  the  plain- 
titts  office  and  a  person  in  the  defendant's 
office  speaking  for  the  defendant  is  prima 
facie  admissible  for  any  purpose  that  per- 
sonal conversation  would  be  admissible,  even 
though  It  is  unaccompanied  by  evidence  that 
the  person  speaking  for  the  defendant  was 
authorized  to  use  the  defendant's  telephone 
for  the  purpose  of  communicating  messages 
from  the  defendant's  office.     General  Hospi- 
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tal  Soc.  V.  New  Haven  Rendering  Co. 
(Conn.),  9-168. 

Failure  to  identify  party  irith  \rhom 
conversation  took  place  as  rendering 
testimony  inadmissible.  —  Evidence  of 
it  conversation  over  a  telephone  is  not  neces- 
sarily rendered  inadmissible  by  the  fact  that 
the  identity  of  the  other  person  telephoning 
was  not  recognized  by  the  witness.  General 
Hospital  Soc.  v.  New  Haven  Rendering  Co. 
(Conn.),  9-168. 

19.  Objections  and  Exceptions. 

Effect  of  failnre  to  object  on  first 
tiial.  —  Failure  to  object  to  evidence  on  the 
first  trial  of  a  cause  does  not  preclude  the 
party  from  objecting  thereto  on  a  new  trial 
after  a  reversal  on  appeal.  Belskis  v.  Ber- 
ing Coal  Co.    (111.),  20-388. 

The  fact  that  evidence  was  admitted  with- 
out objection  on  the  first  trial  of  a  cause 
does  not  preclude  the  party  from  objecting  to 
it  on  a  second  trial.  State  v.  Kelleher  (Mo.), 
19-1270. 

Effect  of  geiieval  objection.  —  An  ob- 
jection to  evidence  as  incompetent,  irrele- 
vant, and  immaterial  is  too  general  to  sug- 
gest the  objection  that  the  evidence  is  incom- 
petent as  relating  to  a.  transaction  with  a 
deceased  person,  whose  executor  and  heirs  at 
law  are  parties  to  the  action.  First  Na- 
tional Bank  v.  Warner   (N.  Dak.),  17-213. 

Motion  to  strike  out  evidence,  some 
of  nrhich  ig  competent.  —  A  motion  to 
exclude  the  entire  testimony  of  a  witness, 
some  of  which  is  clearly  competent,  is  prop- 
erly overruled.  Sehultz  v.  Ford  <Ia.),  12- 
428. 

20.  Weight  akd  Subticiency  of  Evidence. 

As   to   the   weight  of  expert   testimony,   see 

section  8  b  (4),  ainpra.^ 
As  to  the  weight  of  admissions  as  evidence, 

see  section  10  e  (6),  supra. 
As   to   the   weight   of  writings   admitted   to 

prove    carvings    on    a    barn    door    by 

similarity    in    punctuation,   see   section 

11  h,  supra. 
As  to  the  weight  of  photographs  as  evidence, 

see  section  12  d,  supra. 

a.  In  general. 

Positive    and   negative    testimony.   — 

The  testimony  of  witnesses  that  they  did  not 
hear  the  ringing  of  the  hell  on  a  locomotive 
as  it  approached  a  crossing,  without  proof 
that  the  witnesses  listened  for  the  bell,  or 
that  their  attention  was  in  any  way  directed 
to  it,  or  that  they  probably  must  have  heard 
the  bell  if  it  did  ring,  cannot  prevail  against 
the  positive  testimony  of  other  credible  wit- 
nessf"!  that  the  bell  did  ring  at  the  time  in 
question.  Foley  V.  New  York  Central,  etc., 
R.  Co.   (N.  Y.),  18-631. 

As  against  positive  affirmative  evidence,  by 
credible  witnesses,  that  warning  of  the  ap- 
proach of  a  railroad  train  to  a  highway  cross- 
ing -was  given  by  the  ringing  of  the  bell  or 
the  Wowing  of  the  whistle,  there  must  be 
something  more   than  the  testimony  of  wit- 


nesses who,  by  reason  of  their  surroundings, 
would  be  unlikely  to  notice  the  giving  of 
such  warning,  that  they  heard  neither  a  bell 
rung  nor  a  whistle  blown,  in  order  to  justify 
the  submission  to  the  jury  of  the  question 
wliether  such  warning  was  given.  Holmes 
V.  Pennsylvania  R.  Co.    (N.  J.),  12-1031. 

In  an  action  by  a  bank  against  a  surety  on 
promissory  notes,  where  the  defense,  sup- 
ported only  by  the  testimony  of  the  defend- 
ant, is  that  after  the  notes  became  due  he 
served  notice  on  the  plaintiff's  cashier  to 
bring  suit  on  the  notes  and  the  plaintiff  failed 
to  do  so,  and  the  plaintiff's  cashier  testifies 
that  he  had  no  remembrance  of  a^y  euch 
action,  the  issue  is  for  the  jury.  Skillern  v. 
Baker  (Ark.),  12-243. 
•    In  civil  action  based  on  criniinal  act. 

—  In  a  civil  action  for  the  recovery  of  dam- 
ages where  the  defendant  is  charged  inci- 
dentally with  the  commission  of  crime,  the 
rule  that  the  defendant  is  presumed  innocent 
until  proven  guilty  does  not  apply,  the  plain- 
tiff heing  required  to  sustain  his  case  only 
by  a  preponderance  of  evidence.  Kurz  P. 
Doerr  (N.  Y.),  2-71. 

Circnmstantial  evidence.  —  Flat  con- 
tradiction in  oral  testimony,  as  to  intent  and 
purpose,  obscuring  the  truth  and  rendering  it  ■ 
impossible'  to  ascertain  the  same  from  such 
evidence  with  reasonable  certainty,  justifies 
resort  to  the  circumstances  as  the  safer 
guide,  and  their  value  and  weight  are  deter- 
mined by  their  intrinsic  character  and  ten- 
dency to  produce  mental  conviction  rather 
than  their  number.  Berry  v.  Colburn  (W. 
Va.),  17-1018. 

Pleading  in  prior  suit.  —  In  an  action 
to  recover  for  work  and  lahor,  a  bill  of  par- 
ticulars in  a  prior  action  brought  by  the  same 
plaintiff  against  another  party  to  recover  for 
the  same  services,  but  which  was  never  tried 
and  in  which  no  judgment  was  ever  rendered, 
being  a  (/Mosi-admission,  is  competent  as  evi- 
dence, but  does  not  constitute  an  estoppel, 
and,  consequently,  a  refusal  by  the  court  to 
charge  that  such  prior  action  works  an 
estoppel  to  plaintiff's  prosecution  of  the  ac- 
tion on  trial,  is  proper.  Chicago,  etc.,  R.  Co. 
V.  Mashore   (Okla.),  17-277. 

Presumption  from  failure  to  testify. 

—  Where  the  burden  is  on  a  party  to  prove 
a  material  fact  peculiarly  within  his  knowl- 
edge and  he  fails  without  excuse  to  testify, 
the  presumption  arises  that  his  testimony  if 
introduced  would  be  adverse  to  his  conten- 
tions.    Kirchner  v.  Smith  (W.  Va.),  11-870. 

When  a  party  to  a  cause  can,  by  his  own 
testimony,  throw  light  upon  the  matter  in 
issue  and  fails  to  go  upon  the  witness  stand, 
and,  when  called  as  a  witness  by  the  oppos- 
ing party,  refuses  to  answer  questions  calcu- 
lated to  elicit  the  truth,  a  strong  presump- 
tion arises  that  the  facts  of  the  case  are  un- 
favorable to  his  contention.  Aragon  Coffee 
Co.  V.  Rogers   (Va.),  8-623. 

Unreasonable  testimony.  —  If  the  tes- 
timony of  a  witness  is  opposed  to  la^ws  of 
nature  that  lie  within  the  court's  judicial 
knowledge  it  should  be  rejected  as  being 
false.      I?ut  where   the  facts  testified  to  by 
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the  witness  may  convey  tlie  idea  that  a 
street  car  which  struck  the  plaintiff's  intes- 
tate was  proceeding  down  grade  at  a  speed 
not  greater  than  thirty-six  miles  an  hour,  it 
cannot  be  said,  in  the  absence  of  definite 
knowledge  of  the  car's  speed,  that  the  testi- 
mony is  so  improbable  as  to  be  unworthy  of 
belief,  especially  where  the  testimony  of  other 
witnesses  places  the  speed  at  about  twenty- 
six  or  thirtv  miles.  Wolf  c.  City,  etc.,  R. 
Co.    (Ore.).  15-1181. 

Contradictory  testimony.  '—  Evidence 
and  oireumstances  surrounding  the  introduc- 
tion of  rebuttal  evidence  on  second  trial  re- 
viewed and  heM  to  show  that  the  plaintiiT 
had  not  testified  in  contradiction  of  one  of 
his  own  witnesses.  King  v.  Phoenix  Ins.  Co. 
(Mo.),  6-618, 

Incompetent  evidence  received  ■nrith- 
out  objection.  —  A  fact  may  be  estab- 
lished by  incompetent  evidence,  if  the  evi- 
dence is  material  and  is  rec<"ived  without 
objection.  Lindquist  i'.  Dickson  (Minn.), 
8-1024. 

Fence  or  ivall  ae  locating  boundary. 
—  A  fence  or  wall  on  land  conveyed  to  the 
United  States  for  military  purposes  does  not 
conclusively  establish  the  correct  boundary  or 
show  that  the  United  States  has  abandoned 
possession  of  the  land  outside  the  enclosure. 
Baker  v.  State  (Tex.),  11-751. 

Proof  of  mailing  letter.  —  The  mailing 
of  a  letter  from  the  defendant  to  the  plain- 
tiff is  not  proved  by  the  testimony  of  the 
defendant  that  the  letter  was  placed  in  a 
tray  on  bis  desk  to  be  mailed  by  a  clerk,  and 
that  the  regular  course  of  business  in  ths 
defendant's  office  wa-s  to  place  all  letters  for 
mailing  in  such  tray,  and  that  the  letters 
were  periodically  taken  from  the  tray  by  a 
clerk  whose  duty  it  was  to  mail  them.  It  is 
necessary  to  «how  further  by  some  clerk  or 
employee  that  the  letters  were  customarily 
taken  by  him  from  the  tray  and  mailed. 
William  Qardam  &  Son  v.  Batterson  ( N.  Y. ) , 
19-649. 

Semnrrer  to  evidence.  —  A  demurrer 
to  the  plaintiff's  evidence  should  be  sustained 
when,  taking  the  evidence  ;as  a  ■  whole,  it 
would  not  support  a  judgment  in  favor  of 
the  plaintiff.  Pringey  r.  Guss  (Okla,),  8- 
412. 

Sufficiency  to  establish  defense.  — 
Evidence  in  a  materialmen's  lien  case  held 
to  fail  to  establish  a  defense,  and  a  verdict 
in  favor  of  the  plaintiff  held  not  to  be  con- 
trary to  the  law  or  the  evidence.  Prince  r. 
Neai-MjJlard  Co.  iGn.),  4-615. 

Satisfactory  evidence  under  Cali- 
fornia statute.  —  The  California  statute 
declares  that  that  evidence  is  deemed  satis- 
factory which  ordinarily  produces  moral  cer- 
tainty or  conviction  in  an  unprejudiced  mind, 
and  provides  tliat  "  such  evidence  alone  will 
iustifv  verdict."  Estate  of  Dolbeer  (Cal.), 
9-795; 

b.   Positive  and   uncontradicted   testimony. 

General  rule.  —  Positive  and  uncontra- 
dicted testimony,  not  inherently  improbablo, 
is  prima  facie  evidence  of  the  fact  which  it 

Vols.  1-20  —  Ann.  Cas,  Digest.  —  48. 


seeks  to  establish,  and  as  against  a  mere  sus- 
picion of  its  falsity,  justifies  a  directed  ver- 
dict, since  the  jury  would  not  be  at  liberty 
to  disregard  the  testimony.  Brown  v.  Peter- 
sen (D.  C),  4-980. 

\Vhere  a  disinterested  witness,  who  is  in 
no  way  discredited  by  other  evidence,  testi- 
fies from  knowledge  to  a  fact  which  is  not  In 
itself  improbable  or  in  conflict  with  other  evi- 
dence, the  witness  is  to  be  believed,  and  the 
fact  testified  to  is  to  be  taken  as  legally  es- 
tablished.    Miller's  Will    (Ore.),   14-27t. 

'Where  witness  is  interested  in  event 
of  suit.  —  The  general  rule  that  where  an 
unira])eached  witness  testifies  distinctly  and 
positively  to  a  fact  and  is  not  contradicted, 
and  no  circumstance  is  shown  from  which  an 
inference  against  the  fact  testified  to  can  be 
drawn,  the  fact  may  be  taken  as  established 
and  a  verdict  directed  on  such  evidence,  is 
subject  to  an  exception  where  the  witness  is 
interested  in  the  result  of  the  suit,  or  facts 
are  shown  from  which  an  unfavorable  infer- 
ence as  to  his  testimony  may  be  drawn. 
Skillern  v.  Baker  (Ark.),  12-243. 

c.  Instructions. 

Interested     and     disinterested     vit> 

nesses.  —  In  an  action  against  a  carrier  of 
passengers  to  recover  damages  for  personal 
injuries  sustained  by  n  pussenger,  the  defend- 
ant cannot  predicate  error  of  the  trial  court's 
failure  to  explain  to  the  jury  the  relative 
value  and  weight  of  .the  testimony  of  inter- 
ested and  disinterested  witnesses,  unless  it 
requests  an  instruction  on  that  point.  Stan- 
den  V.  Pennsylvania  E.  Co.   (Pa.),  6-408. 

As  to  effect  to  be  given  to  number 
of  witnesses.  —  An  instruction  on  the 
weight  of  evidence  from  which  the  jury  may 
infer  that  the  number  of  witnesses  upon  any 
given  question  is  of  no  consequence  and  is 
not  to  be  considered,  is  erroneous,  but  the 
error  is  not  misleading  if  such  instruction  is 
followed  by  another  and  correct  instruction 
as  to  the  same  matter.  Garske  v.  Eidge- 
ville  <Wis.),  3-747. 

Invading  province  of  jury.  —  An  in- 
struction which  tells  the  jury  "  that  when 
witnesses  are  otherwise  equally  credible  and 
their  testimony  otherwise  entitled  to  equal 
weight,  greater  weight  and  credit  should  be 
giv«n  to  those  wliose  means  of  information 
were  superior,  and  also  to  those  who  swear 
afKrmatively  to  a  fact,  rather  than  to  those 
who  swear  negatively  or  bo  a  want  of  knowl- 
edge 01'  recollection,"  is  erroneous,  as  in- 
vading tlie  province  of  the  jury  to  determine 
the  weight  of  evidence.  Muneie  Pulp  Co.  V. 
KeeslSng  (Ind.),  8-530. 

21.    BUHDEN    OF    PBOOF. 

Agent's  authoi-ity,  see  Agency,  3  b   (1), 
Delivery  ,of  deed,  seo  Deeds,  1  c  ( 1 ) . 
Impeaching    certificate    of    acknowledgment, 

see  Acknowledgments. 
Negligence  of  bailee^  see  Bailment,  2. 
Offer    to    arbitrate,    see    Arbttbation    and 

Award,  2. 
Payment,  see  Bills  and  Notes,  10. 
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Matters  in  avoidance.  —  When  the  an- 
swer in  an  action  for  tort  does  not  contro- 
vert the  allegations  of  the  petition,  but 
pleads  matters  in  avoidance,  the  burden  of 
proof  is  on  the  defendant.  Dovey  v.  Lam 
(Ky.),  4-16. 

22.  Legislative  Power  ovee  Rules  of  Eti- 

DENCE. 

See  also  Witnesses,  3  b  (2). 
Validity  of  statute  prescribing  rules  of  evi- 
dence, see  Intoxicating  Liquobs,  3  d. 

Power  of  Congress  to  prescribe  rules 
for  state  courts.  —  The  federal  Congress 
is  not  authorized  to  prescribe  rules  governing: 
the  admissibility  of  evidence  in  state  courts. 
Sulpho-Saline  Bath  Co.  v.  Allen  (Neb.),  1-21. 

Statute  making;  certain  facts  prima 
facie  evidence.  —  The  legislature  has  power 
to  make  certain  acts  or  facts  prima  facie, 
evidence  of  other  facts  necessary  to  be  estab- 
lished in  a  legal  proceeding.  Rose  v.  State 
(Ind.),  17-228. 

The  Alabama  statute  providing  that  the  re- 
fusal or  failure  of  an  employee,  who  has  ob- 
tained money  or  other  personal  property  from 
his  employer  by  virtue  of  his  employment,  to 
perform  the  required  service  or  to  refund  the 
money  or  to  pay  for  the  property  so  obtained, 
shall  be  prima  fade  evidence  of  intent  on  his 
part  to  injure  or  defraud  his  employer,  is 
valid.    State  v.  Thomas  (Ala.),  6-744. 

Statute  mahing  certain  facts  con- 
clusive evidence.  —  The  provision  of  the 
Ohio  statute  that  the  character  of  an  alleged 
trust  or  combination  "  may  be  established  by 
proof  of  its  general  reputation  as  such,"  is 
unconstitutional  and  void,  in  that  it  pre- 
scribes a  rule  of  evidence  which  is  violative 
of  the  guaranty  contained  in  the  Constitu- 
tion of  the  United  States,  that  no  person 
shall  be  deprived  of  "  life,  liberty,  or  prop- 
ertv,  without  due  process  of  law."  Hammond 
V.  State  (Ohio),  14-732. 

Statute  requiring  production  of 
documents.  —  The  statute  of  Vermont  re- 
quiring corporations  to  produce  their  books 
and  papers  does  not  violate  any  provision  of 
the  state  constitution.  In  re  Consolidated 
Rendering  Co.  (Vt.),  11-1069. 

Statute  regulating  proof  of  instru- 
ments. —  The  South  Dakota  statutes  pre- 
scribing the  method  of  proving  the  execution 
of  instruments  in  order  that  they  may  be 
recorded  have  no  application  to  instruments 
not  required  to  be  recorded,  and  therefore  do 
not  furnish  the  rule  of  proof  in  an  action  on 
a  promissory  note,  the  execution  of  which  is 
denied  by  the  defendant.  Mississippi  Lum- 
ber, etc.,  Co.  V.  Kelly   (S.  Dak.),  9-449. 

Under  the  South  Dakota  statute  providing 
that  "  the  execution  of  witnessed  instruments, 
except  wills,  may  be  proved  in  the  same  man- 
ner as  the  execution  of  unwitnessed  instru- 
ments," the  plaintiff  in  an  action  on  a  prom- 
issory note  witnessed  by  two  persons,  the  ex- 
ecution of  which  is  denied  by  the  defendant, 
is  not  absolutely  required  to  produce  both  of 
the  subscribing  witnesses,  or  account  for  his 


failure  to  do  so,  but  may  prove  the  execution 
of  the  note  in  the  same  manner  as  he  might 
prove  it  if  there  were  no  subscribing  wit- 
nesses. Mississippi  Lumber,  etc.,  Co.  v. 
Kelly   (S.  Dak.),  9-449. 


EXAMINATION. 

Cross-examination  of  expert  witnesses,  see 
Witnesses,  4  b. 

Cross-examination  of  witnesses  in  criminal 
cases,  see  Criminal  Law,  6  m  (8). 

Direct  examination  of  witnesses  in  criminal 
cases,  see  Criminal  Law,  6  m   (7). 

Examination  of  witnesses  not  indorsed  on  in- 
dictment, see  Criminal  Law,  6  m  (5). 

Of  bankrupt,  see  Bankeuptct,  6. 

Of  jurors,  see  Jury,  6  c. 

Of  witnesses  generally,  see  Witnesses,  4. 

Physical  examination  of  prosecutrix  in  rape 
case,  see  Rape,  2  d  (2). 

Right  of  counsel  in  criminal  case  to  examine 
papers,  see  Criminal  Law,  6  m    (11). 

Right  to  habeas  corpus  before  preliminary 
examination,  see  Habeas  Corpus,  1. 

Testing  competency  of  witnesses,  see  Wit- 
nesses, 3  a. 


EXCEPTIONS  AND  OBJECTIONS. 

Bill  of  exceptions,  see  Appeal  and  Ebbob,  9. 

Bill  of  exceptions  signed  by  judge  after  re- 
tirement from  office,  see  Judges,  3  c. 

Excepting  to  rulings  of  trial  court,  see 
Tblal,  2  d. 

Exceptions  and  reservations  in  deeds,  see 
Deeds,  3  e. 

Necessity  of  excepting  to  ruling  of  referee, 
see  References. 

Operation  of  statute  of  limitations,  see  Limi- 
tation op  Actions,  4  b. 

Negativing  exceptions  in  indictment,  see  In- 
dictments  AND  InPOEMATIONS,   4. 

Presenting  questions  for  review  in  criminal 
cases,  see  Cbiminal  Law,  9  a   (3). 

Rulings  on  evidence  in  criminal  cases,  see 
Cbiminal  Law,  6  m  (9). 


EXCESS. 

Restraining   acts    in   excess   of    jurisdiction, 
see  PBohibition,  1. 


EXCESSIVE  ALLOWANCES. 

See  Alimony  and  Suit  Money,  4  e. 

EXCESSIVE  BAH.. 

See  CoNSTTrnnDNAL  Law,  1. 

EXCESSIVE  DAMAGES. 

Sec  Damages,  14  d;  Trial,  8  c. 


EXCESSIVE  JUDGMEiMTS  —  EXECUTIONS. 


755 


EXCESSIVE   JUDGMENTS. 

Correction  of  judgment  entered  for  more  than 
amount  due,  see  Judgments,  8. 

EXCESSIVE    PUNISHMENT. 

See  Ceiminai,  Law,  7. 

Excessive   sentence   as  ground   for   diseliarge 

on  habeas  corpus,  see  Habeas  Corpus, 

2. 
Prosecution  for  burglary,  see  Burglary,  6. 

EXCESSIVE   VERDICTS. 

See  Damages,  14  d;  Trial,  8  c. 

EXCHANGE. 


EXCLUSIVE   PRIVILEGES. 

See  Monopolies  and  Corpoeate  Trusts,  5. 

Collection  and  removal  of  garbage,  see 
Health,  2  a  ( 2 ) ;  Municipal  Corpo- 
rations, 4  d    (3). 

On  railroad  station  grounds,  see  Railroads, 
5  d. 


EXCUSABLE  HOMICIDE. 

See  Homicide,  5. 

EXECUTED   CONTRACTS. 

Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  4  b   (6). 


Agent's  authority  to  exchange  property,  see 

Agenct,  3  a  (2).  EXECUTION. 

Contracts    for  exchange   of   property   within 

statute  of  frauds,  see  Frauds,  Statute      Bills  and  not^s,  see  Bills  and  Notes,  4. 
OF,  9  a.  Commission  to  take  depositions,  see  Deposi- 

tions, 4. 
EXCHANGES.  ^^^>  ^^^  Deeds,  1  b. 


Membership   in   stock   exchange   as   asset  in 
bankrupt's  estate,  see  Bankruptcy,  11. 

Transfer  of  membership.  —  Where  the 
rules  of  a  stock  exchange  provide  that  a 
transfer  of  membership  may  be  made  only 
when  it  is  approved  by  the  exchange's  com- 
mittee on  admissions,  a  paper  whereby  a 
member  purports  to  transfer  his  membership 
to  another  person  works  no  change  in  mem- 
bership whatever  until  the  transfer  is  ap- 
proved in  the  manner  prescribed  by  the  ex- 
change's rules.  O'Dell  v.  Boyden  (U.  S.), 
10-239. 

Requirements  as  to  continuous  quo- 
tations. —  The  requirement  of  a  board  of 
trade  that  every  applicant  for  its  continu- 
ous quotations,  as  a  condition  precedent  to 
receiving  them,  obligate  himself  not  to  use 
them  in  conducting  a  bucket  shop  or  in  sup- 
plying them  to  one  engaged  in  a  bucket-shop 
business,  is  a  proper  and  reasonable  regula- 
tion. Western  Union  Tel.  Co.  v.  State  ex 
rel.  Hammond  Elevator  Co.    (Ind.),  6-880. 

EXCISE. 

Limitation    of    taxing    power    as    to    excise 
taxes,  see  Taxation,  1  b. 


EXCLAMATIONS. 

Admissibility  to  prove  suffering,  see  Evi- 
dence, 10  a. 

EXCLUSION. 

Fxcliiding  jury  on  argument  as  to  admissi- 
bility of  evidence,  see  Criminal  Law, 
6  m  (2). 


EXECUTIONS. 

1.  Issuance,    Form,    and    Validity   of 

Writ,  756. 

2.  The  Return,  756. 

3.  Amendment    of    Execution    or   Re- 

turn, 756. 

4.  Property    Subject    to    Execution, 

756. 

5.  Property  Exempt   prom  Execution, 

757. 

a.  In  general,  757. 

b.  Moneys  accruing  from  life  insur- 

ance, 757. 

c.  Pension  money,  757. 

d.  Property  in  ciistodia  legis,  757. 

e.  Method    of    claiming    exemption, 

6.  Effect  op  Supersedeas  upon  Execu- 

tion, 758. 

7.  Replevin  for  Goods  Seized,  758. 

8.  Sale  under  Execution,  758. 

9.  Redemption,  759. 

10.  Trespass  for  Wrongful  Levy,  759. 

11.  Claims  op  Third  Persons,  759. 

12.  Appointment  of  Receiver  in  Aid  of 

Execution,  759. 

Enforcement  of  decree  for  alimony,  see  Ali- 
mony and  Suit  Money,  4  h. 

Exemptions,  see  Homestead,  3. 

Levy  on  growing  crops,  see  Crops,  7. 

Liability  of  wife's  property  to  execution 
against  husband,  see  Husband  and 
Wife,  5. 

Payment  of  judgment  on  execution  as  com- 
ipulsory,  see  Payment,  4  b. 
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Restraining  issuance  of  execution  on  dormant 
judgment,  see  Injunctions,  2  e  (2). 

Right  of  officer  levying  execution  to  demand 
indemnity  bond,  see  Shebiffs  and  Con- 
stables, 2. 

Riglit  to  issue  execution  in  favor  of  firm 
after  death  of  partner,  see  Paktnbb- 
SHlP,  5  b   (5). 

Right  to  set-oflF  claim  for  conversion  of  ex- 
empt property,  see  Set-off  and  Coun- 

TEBCLAIM,   1  a. 
Sale    under    execution    as    barring    right    to 

dower,  see  Doweb,  2  e. 
Stay  of  execution  as  affecting  judgment  lien, 

see  Judgments,  5  b. 

1.  Issuance,  Fobm,  and  Validity  of  Wbit. 

Right  to  issne.  —  The  assignee  of  a  part 
of  a  judgment  will  not  be  allowed  to  issue 
execution  for  so  much  of  the  judgment  debt 
as  was  assigned  to  him.  Forster  v.  Baker 
(Eng.),   19-462. 

Effect  of  error  as  to  interest  on  debt. 
—  An  execution  is  not  avoided  and  the  pro- 
ceedings based  upon  it  invalidated  by  the 
fact  that  through  an  error  of  the  clerk  it 
commands  the  officer  to  collect  interest  from 
the  time  of  judgment  instead  of  from  thirty 
days  thereafter,  the  time  fixed  for  payment 
id  the  decree,  if  there  is  sufficient  in  the  exe- 
cution, when  taken  in  connection  with  other 
tacts,  to  identify  it  with  the  judgment  upon 
which  it  is  based.  Hamant  v.  Creamer  (Me.), 
8-165. 

2.  The  Eetuen. 

Signature  of  officer  not  part,  —  Under 
the  statutes  of  Virginia,  the  signature  of  the 
officer  who  makes  return  of  an  execution  is 
not  intended  as  a  part  of  the  return  proper, 
but  merely  as  an  authentication  of  the  memo- 
randum as  a  true  return  by  the  proper  officer. 
Slingluff  V.  Collins    (Va.),  17-456. 

Validity  nrhen  made  before  return 
day.  —  An  officer's  return  to  an  execution, 
reading,  "  No  effects  known  to  me  this  8th 
day  of  November,  1889,"  is  not  invalid  be- 
cause made  before  the  return  day  has  arrived, 
in  a  ease  where  it  is  admitted  that  the  judg- 
ment debtors  were  insolvent  at  the  time  when 
the  execution  was  placed  in  the  officer's  hands. 
Slingluff  v.  Collins    (Va.),  17-456. 

3.  Amendment  of  Execution  ob  Return. 

Bight  to  amend,  in  general.  —  In  fur- 
therance of  justice,  an  execution  may  be 
amended  when  no  rights  of  innocent  third 
persons  have  intervened  except  those  which 
will  be  protected  by  the  amendment.  Ham- 
ant r.  Creamer   (Me.),  8-165. 

In  a  proper  case,  leave  to  amend  an  offi- 
cer's return  to  an  exectttion,  so  as  to  make 
it  speak  the  ti-utb,  ought  to  be  and  usually 
is  liberally  grasnted,  the  only  limitation  upon 
the  right  to  amend  being  that  the  amend- 
ment shaH  be  in  furtherance  of  justice.  Sling- 
luff V.  Coffins   (Va.),  17-456. 

In  collateral  proceeding.  —  The  cotirt 
may  of  its  own  motion  order  amendment  of 
an  execution  to  be  made,  and,  in  collateral 


proceedings  concerning  amendable  execution, 
the  writ  will  be  treated  as  having  been  ac- 
tually amended.  Hamant  v.  Creamer  (Me.), 
8-165. 

Addition  of  officer's  signature  to  re- 
turn. —  A  return  to  an  execution  which  is 
sufficient  under  the  statute  so  far  as  the  body 
thereof  is  concerned,  but  from  which  the 
signature  of  the  officer  has  been  omitted, 
may  be  amended  by  the  addition  of  such 
signature.  Slingluff  v.  Collins  (Va.),  17- 
456, 

Effect  of  amendment.  —  Where  an  offi- 
cer's return  to  an  execution  is  amended,  the 
same  effect  is  to  be  given  to  the  return,  as 
amended,  as  though  it  had  originally  been 
made  in  the  amended  form.  Slingluff  v.  Col- 
lins  (Va.),  17-456. 

Delay  in  application  for  amendment. 
—  There  is  no  specific  limitation  of  time 
within  which  the  power  to  amend  an  officer's 
return  to  an  execution  may  be  exercised,  but 
after  a  considerable  lapse  of  time  the  power 
should  be  exercised  with  caution.  An  appli- 
cation to  amend  a  return  by  adding  the  offi- 
cer's signature  thereto  should  not  be  refused, 
however,  merely  because  nineteen  years  have 
elapsed  since  the  return  was  made,  where  it 
is  shown  that  the  judgment  debtors  were  no- 
toriously insolvent  at  the  time  of  the  return, 
tliat  there  was  no  opportunity  to  enforce  it, 
and  that  no  rights  of  third  parties  have  in- 
tervened in  the  meantime.  Slingluff  v.  Col- 
lins (Va.),  17-456. 

4.  Pbofebty  Subject  to  Execution. 

Equitable    estates   or   interests.   —  A 

judgment  is  not  a  lien  on  a  mere  right  or 
interest  which  can  be  asserted  and  enforced 
in  a  court  of  equity  only,  nor  can  such  an 
interest  be  seized  and  sold  under  an  execution 
at  law.    Pogue  v.  Simon  (Oregon),  8-474. 

An  equitable  asset  of  a  debtor  can  be 
reached  only  by  proper  proceedings  in  a 
court  of  equity,  and  is  not  subject  to  levy 
and  sale  under  an  execution  at  law  issued 
upon  a  judgment  recovered  against  such 
debtor  or  upon  a  deficiency  decree  rendered 
against  him  in  a  suit  for  the  foreclosure  of 
a,  mortgage,  and  such  levy  and  sale  and  deeds 
executed  thereunder  by  the  sheriff  are  nulli- 
ties, and  vest  no  title  in  the  purchasers. 
Thalheimer  t.  Tischler  (Fla.),  15-863. 

Lessee's  option  to  purchase.  —  A  lease 
of  real  estate  for  a  term  of  years  wherein 
the  lessee  is  given  the  option  at  any  time 
after  the  expiration  of  a  certain  period  to 
purchase  the  leased  property  for  a  certain 
stipulated  price,  and,  in  the  event  he  fails  to 
exercise  such  option  to  purchase,  the  right, 
at  the  expiration  of  the  term,  to  receive  one- 
half  of  the  valuation  of  the  improvements 
lie  has  placed  on  the  leased  premises  as  fixed 
by  three  disinterested  persons,  does  not  give 
tlie  lessee  such  an  interest  in  the  leased 
premises  as  can  be  subjected  to  sale  under 
an  execution  at  law.  This  contemporaneous 
intermixture  and  mingling  of  legal  and  equi- 
table interests  creates  an  amalgam  that  can 
be  properly  disposed  of  and  sold  Only  under 


EXECUTIONS. 


r57 


a  decree  in  equity.  Thalheimer  v.  Tischler 
(Fla.),  15-863. 

Right  to  redeem  leasehold.  —  A  statu- 
tory right  to  redeem  a  leasehold  sold  under 
foreclosure  proceedings  is  not  such  an  inter- 
est as  is  subject  to  levy  and  sale  under  exe- 
cution, and  therefore  the  rendition  of  a  judg- 
ment against  the  lessee  subsequent  to  the 
foreclosure  sale  fixes  no  lien  on  tlie  leasehold 
interest.  Commerce  Vault  Co.,  Use  of  Mc- 
Williams,  r.  Barrett   ( 111. ) ,  6-652. 

Interest  of  purchaser  at  eseoution 
sale.  —  The  estate  or  interest  of  a  purchaser 
at  an  execution  sale  may,  after  the  time  for 
redemption  has  expired,  be  seized  and  sold 
under  an  execution  issued  against  him,  even 
though  no  sheriff's  deed  has  been  executed  or 
delivered  to  him.  Pogue  r.  Simon  (Oregon), 
8-474. 

Goods  of  stranger  mingled  irith 
those  of  debtor.  —  Where  a  person  mingles 
his  own  goods  with  those  of  a  debtor,  and  re- 
fuses to  separate  them  at  the  request  of  an 
officer  having  an  execution  against  the  debtor, 
the  whole  mass  is  subject  to  sale  under  the 
execution.  McCausey  v.  Hoelc  (Mich.),  18- 
945. 

Intozioating  liquor.  —  In  Kansas  in- 
toxicating liquor  is  not  subject  to  seizure  on 
execution,  because  the  statute  forbids  its  sale 
except  by  certain  persons,  for  restricted  pur- 
poses, and  upon  affidavit  of  the  buyer  show- 
ing the  occasion  for  his  purchase.  Hines  r. 
Stahl  (Kan.),  17-298. 

5.  Property  Exempt  from  Execution. 
a.  In  general. 

Horses    used    solely    for   pleasure.    — 

Horses  used  solely  for  driving  for  the  con- 
venience and  pleasure  of  the  owner  and  his 
family  are  not  "  work  horses "  within  the 
meaning  of  the  Mississippi  statute  exempting 
"  work  horses  "  from  execution.  Tishomingo 
Savings  Institution  v.  Young   (Miss),  6-776. 

Wages.  —  Under  the  Arkansas  statutes 
the  only  mode  of  claiming  the  exemptions  al- 
lowed by  law  is  by  filing  the  statutory  sche- 
dule; and  wages  becoming  due  subsequent  to 
the  filing  of  such  schedule  are  not  exempt 
from  seizure  under  garnishment  proceedings 
or  other  legal  process  issued  before  the  filing 
of  such  schedule.  Baxley  r.  Laster  (Ark.), 
12-332. 

Personal  property  of  railroad  com- 
pany. —  The  personal  property  of  a  rail- 
road corporation,  kept  in  stock  for  emergency 
purposes,  is  necessary  to  enable  the  company 
to  perform  its  duties  to  the  public,  and  is 
exempt  from  levy  and  sale  under  the  ordinary 
writ  of  fieri  facias.  Margo  v.  Pennsylvania 
E.  Co.   (Pa.),  5-511. 

Where  judgment  Is  for  costs  only.  — 
Costs  recovered  independent  of  any  other 
judgment  are  purely  statutory  and  are  not  a 
debt  founded  upon  contract  or  within  a  con- 
stitutional provision  that  personal  property 
in  a  certain  amount  "  shall  be  exempt  from 
seizure  on  attachment  or  sale  on  execution, 
or  other  process  from  any  court  issued  for 


the  collection  of  any  debt  by  contract."   Buck- 
ley V.  Williams  (Ark.),  13-258. 

b.  Moneys  accruing  from  life  insurance. 

As  to  debts  of  beneficiary.  —  The  stat- 
ute exempting  from  execution  all  moneys, 
etc.,  accruing  from  life  insurance,  exempts 
such  moneys  not  only  as  to  the  debts  of  the 
insured,  but  also  as  to  the  debts  of  the  bene- 
ficiary after  the  deatli  of  the  insured.  Holmes 
V.  Marshall   (Cal.),  2-88. 

Where  the  estate  of  an  insured  person  is 
the  beneficiary,  the  proceeds  of  the  insurance 
are  properly  set  apart  for  the  use  of  the  sur- 
viving husband  or  wife  and  are  exempt  from 
execution  under  the  statute.  Holmes  v. 
Marshall  (Cal.),  2-88. 

Insurance  money  deposited  in  bank. 
—  The  deposit  of  insurance  money  in  a  bank 
by  the  beneficiary  does  not  cause  the  same  to 
lose  its  identity  as  money  exempt  from  exe- 
cution.    Holmes  v.  Marshall  (Cal.),  2-88. 

c.  Pension  money. 

In  general.  —  Under  the  Revised  Stat- 
utes of  the  United  States  ( §  4747,  5  Fed.  St. 
Ann.  667)  as  construed  by  the  Federal  Su- 
preme Court,  pension  money  is  exempt  from 
claims  of  a  pensioner's  creditor  only  while  it 
is  "  due,  or  to  become  due,  to  any  pensioner." 
By  such  construction  the  words  of  the  stat- 
ute, "  shall  inure  wholly  to  the  benefit  of 
such  pensioner,"  relate  to  the  words  "  due  or 
to  become  due,"  and  have  no  force  after  the 
public  obligation  has  been  discharged  by  de- 
livery of  the  money  to  the  pensioner  or  his 
agent.  Estate  of  Ferguson  (Wis.),  17- 
1189. 

Money  paid  and  converted  into  other 
property.  —  Pension  money,  under  the  fed- 
eral statute,  is  not  exempt  from  the  claims 
of  creditors  of  the  pensioner  after  the  money 
has  been  paid  to  the  pensioner  and  converted 
into  other  property.  If  Folschow  v.  Werner, 
51  Wis.  85,  holding  that  pension  money  is 
exempt  so  long  as  it  can  be  identified  as  a 
fund,  is  to  be  followed  at  all,  it  will  not  be 
extended  to  cover  such  a  case.  Estate  of 
Ferguson   (Wis.),  17-1189. 

d.  Property  in  oustodia  legis. 

Leave  of  court.  —  Property  in  custodia 
legis  cannot  be  levied  Upon  and  sold  without 
leave  of  court  first  obtained.  If  so  sold,  the 
sale  is  void..  Cobb  r.  Camden  Sav.  Bank 
(Me.),  20-547. 

Surplus  in  hands  of  sheriff  after 
sale.  —  A  surplus  remaining  in  the  hands 
of  the  sheriff  after  an  execution  sale  is  not 
subject  to  levy  and  sale  under  other  execu- 
tions against  the  debtor,  and  therefore  execu- 
tions in  the  hands  of  the  sheriff  at  the  time 
of  such  sale  will  not  become  liens  on  the  sur- 
plus. Commerce  Vault  Co.,  Use  of  McWil- 
Hams,  V.  Barrett  (111.),  6-652; 

e.  Method  of  claiming  exemption. 

Filing  schedule  of  property.  —  Under 
a  statute  requiring  an  execution  debtor  who 
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desires  to  claim  exemption  to  file  a  schedule 
setting  out  his  property  and  specifying  that 
which  he  claims  to  be  exempt,  the  debtor's 
claim  that  specific  articles  are  exempt  may  be 
denied  if  his  schedule  fails  to  make  a  full 
disclosure  of  all  his  property.  Farris  v. 
Gross   (Ark.),  5-616. 

Successive  exemption  under  Ohio 
statute.  —  Every  judgment  debtor  entitled 
to  the  exemption  from  execution  allowed  by 
the  Ohio  statute  may  at  all  times  keep  in 
possession  and  hold  exempt  from  levy  and 
sale  real  or  personal  property  to  be  selected 
by  such  debtor  not  exceeding  $500  in  value 
in  addition  to  the  amount  of  chattel  property 
otherwise  by  law  exempt.  Hart  &  Co.  v. 
Cole   (Ohio),  4-217. 

A  judgment  debtor  who  has  once  claimed 
exemption  from  execution  under  the  Ohio 
statute  and  has  had  the  same  set  off  and  al- 
lowed, may  thereafter  again  claim  exemption 
against  the  same  judgment  out  of  other  prop- 
erty, subject  to  the  limitation  that  a  judg- 
ment debtor  may  not  at  one  time  hold 
exempt,  in  lieu  of  homestead,  property  in  ex- 
cess of  $500  in  value,  in  addition  to  the  chat- 
tt'l  property  otherwise  by  law  exempted. 
Hart  &  Co.  -v.  Cole  (Ohio),  4-217. 

Effect  of  selection  as  to  creditors.  — 
Creditors  who  were  not  parties  to  a  selection 
of  exempt  property  by  the  debtor  are  not 
bound  thereby,  but  may  levy  execution  on 
such  property,  subject  to  the  debtor's  right 
to  have  his  exemptions  set  off  to  him.  Mc- 
Causey  V.  Hoek   (Mich.),  18-945. 

Claim  hy  debtor's  assignee.  —  Prop- 
erty selected  by  a  debtor  ex  parte  as  his  ex- 
emption is  subject  in  the  hands  of  a  third 
person  to  levy  under  an  execution  against  the 
debtor,  but  such  third  person  may  set  up  the 
debtor's  claim  of  exemption,  and  failure  to 
do  so  is  a  waiver  of  the  right.  McCausey  v. 
Hoek   (Mich.),  18-945. 

6.  Effect  of  Supebsedeas  upon  Execution. 

Restoration  of  possession. — The  Florida 
statute  providing  that  the  allowance  and  per- 
fection of  supersedeas  shall  suspend  all  fur- 
ther proceedings  in  relation  to  the  judgment 
is  in  derogation  of  the  common  law  and  there- 
fore must  be  strictly  construed.  It  changes 
the  common-law  rule  requiring  or  permitting 
.a  sale  of  property  levied  on  under  an  execu- 
tion prior  to  the  perfecting  of  the  super- 
sedeas, but  does  not  restore  the  personal 
property  previously  levied  on  to  the  posses- 
sion of  the  defendant  in  execution  or  impair 
the  lien  thereon  created  by  the  levy  of  the 
execution.  Thalheim  v.  Camp  Phosphate  Co. 
(Fla.),  5-784. 

7.  Replevin  fob  Goods  Seized. 

Execution  as  evidence.  —  Where  a 
sberiflf  seizes  personal  property  under  an  exe- 
cutioh,  and  a  stranger  to  the  proeess  de- 
prives him  of  his  possession  by  a  writ  of  re- 
plevin, the  execution,  though  produced  by 
the  oflBcer  at  the  trial  of  the  suit  in  replevin, 
is  not  competent  evidence  of  the  officer's  pos- 


sessory rights  without  proof  of  the  judgment 
on  which  such  execution  was  issued.  Hoover 
V.  Jonea  (Neb.),  18-1126. 

8.  Sale  Undeb  Execution. 

Leave  to  sell.  —  The  denial  of  a  motion 
for  an  order  to  restrain  the  execution  sale  is 
not  a  granting  of  leave  to  sell.  Cobb  v. 
Camden  Sav.  Bank  (Me.),  20-547. 

Validity  of  sheriff's  deed.  —  A  sheriff's 
deed  of  property  sold  on  an  execution  levied 
on  the  homestead  held  not  to  be  insufficient 
because  of  the  absence  of  a  recital  that  the 
defendant  had  opportunity  to  choose  the  land 
he  would  hold  as  a  homestead.  Kessner  i\ 
Phillips   (Mo.),  3-1005. 

Construction  and  operation  of  con- 
veyance. —  The  rignt  of  a  purchaser  at  a 
sale  under  an  execution  aided  by  an  attach- 
ment levied  before  the  execution  of  a  mort- 
gage on  the  attached  premises  is  not  post- 
poned .  to  the  mortgage  merely  because  the 
siieriff's  certificate  recites  that  the  sale  was 
of  the  interest  which  the  execution  debtor 
had  at  the  time  the  sale  was  made.  Beyer  r. 
Dobeas   (Wis.),  18-1019. 

Title  passing  by  sheriff's  deed,  —  A 
sheriff's  deed  passes  the  same  title  which  a 
deed  or  bargain  and  sale,  executed  by  a  judg- 
m.ent  debtor,  would  pass.  Brady  v.  Carteret 
Realty  Co.   (N.  J.),  3-421. 

An  execution  sale  of  the  whole  of  a  parcel 
of  real  estate  conveys  all  the  right,  title,  and 
interest,  of  every  nature,  that  the  debtor  has, 
and  is  not  invalidated  by  the  fact  that  he 
owns  only  an  undivided  interest  in  the  land. 
Hamant  v.  Creamer   (Me.),  8-165. 

Avoidance  for  fraud.  —  While  mere  in- 
adequacy of  the  bid  at  an  execution  sale  is 
not  alone  sufficient  to  invalidate  the  sale  and 
to  furnish  cause  for  setting  it  aside,  a  levy 
may  be  so  excessive  as  to  furnish  ground  for 
avoiding  the  sale  for  fraud.  Fortin  -v.  Sedg- 
wick (Iowa),  12-337. 

Such  an  enormous  disproportion  between 
the  value  of  property  sold  under  execution 
and  the  amount  to  be  raised  as  the  sale  of  a 
tract  of  land  having  a  market  value  of  $30,000 
for  about  forty  dollars,  the  amount  of  the 
judgment  and  costs,  is  in  itself  legitimate 
ground  for  an  inference  of  fraud.  Fortin  r. 
Sedgwick  (Iowa),  12-337. 

Avoidance  of  sale  because  officer  de- 
ducts excessive  fees.  —  An  execution  sale 
is  not  avoided  by  the  fact  that  the  officer 
making  it  taxes,  and  causes  to  be  satisfied 
out  of  the  proceeds  of  the  sale,  fees  not  au- 
thorized by  law.  Hamant  r.  Creamer  (Me.), 
8-165. 

Defective  title  as  excuse  for  refusal 
to  complete  purchase.  —  A  bidder  at  a 
sheriff's  sale  has  no  right  to  refuse  to  pay  the 
amount  of  his  bid  and  take  the  property  on 
the  ground  that  the  sale  will  convey  no  title. 
Dickson  r.  McCartney   (Pa.),  18-500. 

Setting  aside  sale.  —  A  plaintiff  in 
execution  is  not  generally  a  necessary  party 
to  proceedings  to  set  aside  a  sale  under  exe- 
cution. White-Diamond  v.  Hightowcr  &  Co. 
(Ga.),  5-260. 
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9.  Redemption. 

Lien  of  defioienoy  judgment  on  prop- 
erty redeemed.  —  Under  the  Montana 
statute  where  real  estate  is  sold  under  exe- 
cution and  bid  in  by  the  judgment  creditor 
foi  less  than  the  amount  of  the  judgment, 
the  judgment  debtor  has  an  interest  in  the 
property  during  the  period  of  redemption, 
which,  when  transferred  to  a  third  person 
and  redeemed  by  the  latter  from  the  execu- 
tion sale,  is  free  from  the  lien  of  the  de- 
ficiency judgment.  McQueeney  v.  Toomey 
(Mont.),  13-316. 

Complaint  in  action  to  enjoin  levy- 
ing of  defioienoy  judgment.  —  In  an  ac- 
tion by  the  purchaser  of  land  from  a  judg- 
ment debtor  after  execution  sale  and  during 
the  period  of  redemption  to  enjoin  the  levying 
of  a  deficiency  judgment  on  the  land,  the 
complaint,  alleging  in  substance  that  the 
judgment  debtor  sold  and  conveyed  the  land 
in  question  to  the  plaintiff  by  a  good  and 
sufficient  deed  by  which  the  plaintiff  became 
the  owner  and  entitled  to  the  possession  of 
the  premises,  sufficiently  alleges  that  the 
grantor  was  the  owner,  although  it  does  not 
allege  that  fact  in  set  terms.  McQueeney  v. 
Toomey   (Mont.),  13-316. 

Application  of  statute  extending 
time  to  sale  under  judgment  rendered 
prior  to  enactment.  —  A  law  extending 
the  time  for  redemption  of  property  sold  un- 
der an  execution  has  no  application  to  an 
execution  sale  made  upon  a  judgment  ren- 
dered before  its  enactment,  since  if  so  ap- 
plied it  would  impair  the  obligation  of  the 
contract  in  violation  of  the  state  and  federal 
constitution.     Welsh  v.  Cross    (Cal.),  2-796. 

10.  Teespass  fob  Weongful  Levy. 

Levy  in  ignorance  of  satisfaction.  — 

Trespass  will  lie  against  a  solicitor  and  his 
client  for  suing  out  execution  and  causing  it 
to  be  levied  after  the  judgment  had  been 
satisfied,  though  neither  the  solicitor  nor  his 
client  knew  that  fact;  but  an  action  on  the 
case  will  not  lie  in  the  absence  of  malice. 
Clissold  V.  Cratchley  (Eng.),  19-366. 

11.  Claims  op  Thibd  Persons. 

Notice    by    claimant    before    sale.    — 

Where  a  third  person  claims  property  sold 
under  execution,  and  it  appears  that  on  the 
day  of  the  sale  the  claimant  gave  a  written 
notice  of  claim  to  the  officer  vpho  had  made 
the  levy,  but  it  does  not  appear  whether  the 
sale  was  before  or  after  such  notice,  it  will 
be  assumed  that  the  notice  was  given  in  due 
time  to  stop  the  sale,  as  the  law  does  not 
recognize  fractions  of  a  day  in  the  absence 
of  evidence  showing  the  priority  of  events  on 
the  same  day;  and  in  such  case  the  fact  that 
the  levying  officer  gave  notice  of  the  claim  to 
the  court  which  had  issued  the  execution, 
and  the  further  fact  that  the  auctioneer  re- 
tained possession  of  the  articles  sold,  will  be 
regarded  as  corroborative  evidence  that  the 
claim  was  received  in  due  time  to  stop  the 
sale.     Brown  v.  Peterson   (D.  C),  4-980. 


12.  Appointment   of   Beceiveb  in   Aid   of 

Execution. 

An  order  for  the  appointment  of  a  re- 
ceiver, by  way  of  execution,  of  all  rents, 
profits,  and  moneys  receivable  in  respect  to 
a  judgment  debtor's  interest  in  patents  of 
which  he  is  the  registered  owner,  cannot  be 
made  on  proof  that  such  judgment  debtor  is 
resident  abroad,  and  has  no  property  within 
the  jurisdiction  available  for  the  purposes  of 
a  fieri  facias  or  other  ordinary  process  of 
execution,  where  it  is  not  shown  that  he  is  in 
receipt  of  any  profits  from  the  patents  in 
question  by  way  of  royalties  or  otherwise. 
Edwards  v.  Pieard  (Eng.),  17-387. 


EXECUTIVE. 

See    States,    2;    Statutes,    1    e;    United 

States. 
Powers  of,  see  Extbadition. 
Power  of  executive  to  remit  fines,  see  Fines, 

3. 

EXECUTIVE   OFFICERS. 

Control   of   acts   by  prohibition,   see   Pbohi- 
BITION,  3. 


EXECUTIVE  ORDERS. 

Judicial  notice  of,  see  Evidence,  1  b. 

EXECUTOR   DE    SON   TORT. 

See  ExEcuTOEs  and  Administbatoes,  17. 

EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  When  Administration  Is  Necessaby 

OB  Proper,  760. 

a.  In  general,  760. 

b.  Estates   of    persons   presumed   to 

be  dead,  760. 

2.  Appointment,  761. 

a.  Who  may  apply  for,  761. 

b.  Persons    who    may   be   appointed, 

761. 
e.  Joint  administrators,  761. 

d.  Jurisdiction  to  appoint,  761. 

e.  Notice  of  appointment,  761. 

f.  Validity  of  appointment,  761. 

3.  Jurisdiction  Over,  762. 

4.  Bonds,  762. 

5.  Title  to  Estate,  762. 

6.  Assets  of  Estate,  762. 

7.  Powers,  763. 

8.  Duties  and  Liabilities,  763.    * 

a.  In  general,  763. 

b.  Liability    for    funeral    expenses, 

763. 

c.  Individual  liability,  783. 
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9.  Pbesentment  AJSD  Pboof  of  Claims, 
764. 

10.  Sales   op   Real  Estate   bt   Execu- 

tors AND  Admi:*istkatobs,  765. 

a.  Juviadietion  of  courts,  765. 

b.  What  may  be  sold,  765. 

c.  Petition  for  order  of  sale,  765. 

d.  Public  or  private  sales,  765. 

e.  Sales  under  void  orders,  765. 

f.  Cancellation    of    deed    for    fraud, 

765. 

11.  Accounting,  766. 

12.  Distribution,  766. 

a.  To  creditors,  766. 

b.  To    heirs,    legatees,    and   next   ol 

kin,  766. 

c.  Appeals   from  orders  of  distribu- 

tion, 766. 

d.  Right  of  subrogation,  766. 

13.  Commissions,  767. 

14.  Administrators  de  Bonis  Non,  767. 

15.  Administrators     cum     Testament© 

Annexo,  767. 

16.  Administrators  Pendente  Lite,  767. 

17.  Executors  de  Son  Tort,  767. 

18.  Actions,  767. 

a.  In  gei\eral,  767. 

b.  Parties,  768. 

c.  Pleading,  768. 

d.  Limitation  of  actions,  769. 

e.  Evidence,  769. 

f.  Judgment,  769. 

Appeal  from  decree  for  sale  of  deeedent'a  real 
estate,  see  Appeal  and  Error,  3  b. 

Breach  of  promise  of  marriage  as  claim 
against  decedent's  estate,  see  Breach 
op  Promise  of  Marriage. 

Competency  of  executor  as  attesting  witness 
to  will,  see  Wills,  3  e  ( 2 ) . 

Deed  by  administrator  as  color  of  title,  see 
Adverse  Possession. 

Instrument  appointing  executor  as  a  will,  see 
Wills,  2. 

Liability  for  fine  imposed  on  decedent,  see 
Fines,  4. 

Proceeding  to  appoint  administrator  as  an 
action,  see  Limitation  or  Actions,  3. 

Property  held  by  personal  representative  as 
subject  to  garnishment,  see  Garnish- 
ment, 1  b. 

Right  of  executor  to  impeach  chattel  mort- 
gage given  by  intestate,  see  Chattel 
Mortgages,  5. 

Right  to  invoke  privilege  with  respect  to 
communications  between  decedent  and 
others,  see  Witnesses,  3  d  ( 5 ) . 

Right  to  set  aside  fraudulent  transfer  by  de- 
cedent,   see    P^AUDULENT    CONVETANCES, 

4  a. 

Sale  of  homestead  at  administrator's  sale, 
see  Homestead,  4. 

Set-off  in  action  by  and  against  personal 
representatives,  see  Set-Opb"  and  Coun- 
terclaim, 1  e. 

Taxation  of  decedent's  estate,  see  Taxation, 
3  e. 

Transfer  of  leasehold  by  executor  to  himself 
as  trustee  as  breaeh  of  covenant  against 


assignment,  see  Landlord  and  Tenant, 
3  c  (1). 
Verbal  contracts  of  sale  by  personal   repre- 
sentatives, see  Frauds,  Statute  op,  5. 

1.  When  Administration  Is  Necessary  or 
Proper. 

a.   In  general. 

Death  of  party  as  prerequisite!  —  A 

grant  of  letters  of  administration  on  the  es- 
tate of  a  living  person,  as  if  he  were  dead, 
is  absolutely  void.  Selden  v.  Kennedy  (Va.), 
7-879. 

As  prerequisite  to  devolution  at  pev 
sonalty.  —  As  a  general  rule  administra- 
tion is  a  prerequisite  to  the  devolution  of  the 
personal  estate  of  the  deceased.  McBride  i;. 
Vance  (Ohio),  4-191. 

Estates  of  minors.  —  An  administrator 
may  be  appointed  to  administer  upon  the  es- 
tate of  a  deceased  minor.  Bowden  d.  Jack- 
sonville Electric  Co.   (Fla.),  7-859. 

When  unnecessary  under  Idaho  stat- 
utes. —  Under  the  statutes  of  Idaho  it  is 
not  aibsolutely  necessary  that  administration 
be  had  of  the  estate  of  an  intestate,  when 
there  are  no  debts  against  the  estate  and  the 
heirs  have  made  a  satisfactory  distribution 
of  the  assets  among  themselves.  Gwinn  r. 
Melvin    (Idaho),  2-770. 

b.  Estates  of  persons  presumed  to  be  dead. 

Power  of  state  to  authorize  admin- 
istration. —  A  state  has  power  to  provide 
for  the  administration  of  the  estates  of  per- 
sons who  are  absent  for  such  a  length  of 
time  as  gives  rise  to  a  reasonable  presump- 
tion of  death.  Ounnius  v.  Reading  School 
District   (U.  S.),  3-1121. 

A  state  legislature,  in  the  exercise  of  its 
jurisdiction  over  property  within  the  state, 
may  provide  by  statute  that  after  the  absence 
of  the  owner  unheard  of  for  a  specified  period 
his  property  may  be  administered  Upon  in  the  . 
same  form  of  proceeding  as  is  provided  for 
administration  upon  the  estate  of  a  deceased 
person,  and  such  administration  will  be  valid 
as  against  the  absentee  and  all  persons  inter- 
ested, although  he  is  in  fact  not  dead.  New 
York  Life  Ins.  Co.  r.  Chittenden  (la.),  13- 
408. 

Due  process  of  law.  —  The  Pennsylvania 
statute  authorizing  administration  upon  the 
estate  of  a  person  presumed  to  be  dead  by 
reason  of  absence,  held  not  to  deny  the  ab- 
sentee due  process  of  law  in  contravention  of 
the  United  States  Constitution.  Cunnius  v. 
Reading  School  District  (U.  S.),  3-1121. 

If  a  state  statute  which  provides  merely 
that  a  person  absent  from  the  state  for  more 
than  seven  successive  years  shall  be  presumed 
to  be  dead,  can  be  construed  as  authorizing 
the  granting  of  letters  of  administration  upon 
the  estate  of  an  absentee  who  Is  in  fact  alive, 
it  is  void  as  violating  the  "  due  process  of 
law "  clause  of  the  Fourteenth  Amendment 
to  the  Federal  Constitution,  as  it  makes  no 
provision  for  notice  of  administration  pro- 
ceedings.   Selden  v.  Kennedy  (Va.),  7-879. 
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Reasonableness  of  statute.  —  A  stat- 
ute under  wliich  the  distribution  of  the  estate 
of  an  absentee  can  be  made  fourteen  years 
after  his  disappearance,  at  which  time  all 
his  rights  in  the  property  are  barred,  is  not 
unreasonable  as  to  the  length  of  time  given 
the  owner  in  which  to  recover  his  property, 
and  is  not  in  conflict  with  the  constitutional 
guaranties  of  property  rights.  Nelson  v. 
Blinn,    (Mass.),   14-147. 

2.    Appointment. 
a.  Who  may  apply  for. 

Simple  contract  creditors.  —  A  simple 
contract  creditor  may  apply  for  the  appoint- 
ment of  an  administrator  of  an  estate  by  tjie 
surrogate.  De  Coppet  v.  Cone  (N.  Y.),  20- 
841. 

b.  Persons  who  may  be  appointed. 

Nonresident.  —  The  right  to  be  appointed 
and  act  as  an  executor  is  not  one  of  the 
rights  secured  by  the  Constitution  of  the 
United  States  or  of  Illinois,  and  the  Illinois 
statute  providing  that  no  nonresident  shall 
be  appointed  or  act  as  executor  is  a  valid 
exercise  of  legislative  power.  In  re  Mulford 
(111.),  3-986. 

A  person  held  not  to  be  a  resident  of  the 
state  within  the  Illinois  statute  providing 
that  no  nonresident  shall  be  appointed  or  act 
as  executor.     In  re  Mulford    (111.),  3-986. 

The  provision  of  a  state  statute  "  that  no 
nonresident  of  this  state  shall  be  appointed 
or  act  as  administrator  or  executor  "  does  not 
make  the  appointment  of  a  citizen  of  another 
state  subject  to  collateral  attack  upon  a  plea 
by  such  appointee  to  the  jurisdiction  of  a 
United  States  court.  Patch  v.  Wabash  R. 
Co.   (U.  S.),  12-518. 

Person  convicted  of  crime.  —  A  con- 
viction of  an  attorney  by  a  federal  court  of 
the  statutory  offense  of  receiving  an  exces- 
sive fee  for  the  prosecution  of  a  pension 
claim  is  not  a  conviction  of  aij  infaipous 
crime,  within  the  meaning  of  the  Maryland 
statute  disqualifying  any  person  from  acting 
a3  executor  who  has  been  "  convicted  of  any 
crime  rendering  him  infamous  according  to 
law."     Garitee  y.  Bond   /Md.),  5-915. 

Under  a  state  statute  disqualifying  from 
acting  as  executors  persons  convicted  of  in- 
famous crimes,  the  state  courts  will  not  re- 
gard as  disqualified  a  person  convicted  by  a 
federal  court,  sitting  within  the  state,  of  a 
federal  statutory  offense  rendering  Ijim  in- 
famous, as  the  federal  jurisdiction  is  con- 
sidered quoad  hoc  as  foreign  to  the  state  ju- 
risdiction.    Garitee  v.  Bond   (Md.),  5-915. 

Waiver  by  next  of  kin  in  favor  of 
r.tranger.  —  Under  the.  statutes  of  Iowa 
Illative  to  the  administration  of  decedents' 
estates,  a  brotlier  of  the  decedent  has  no 
standing  to  object  to  the  action  of  the  de- 
cedent's surviving  son  in  waiving  his  right 
to  administer  upon  the  estate  in  favor  of  a 
stranger,  and  in  procuring  the  appoiiotment 
of  such  stranger  as  administrator.  In  such 
a  case  the  brother  of  tlie  decedent  is  not  a 


next  of  kin  within  the  meaning  of  the  stat- 
utes, and  in  the  absence  of  proof  that  there 
are  any  creditors  of  the  deceased,  or  that  the 
interests,  of  the  estate  as  a  whole  or  the 
rights  of  some  beneflciary  thereof  have  been 
prejudiced  by  the  appointment  of  the  stranger 
as  administrator,  such  appointment  should 
not  be  set  aside  on  the  brother's  petition. 
In  re  Estate  of  Weaver   (la.),  17-947. 

c.  Joint  administrators. 

Power  of  court  to  appoint.  —  Under 
the  District  of  Columbia  statute  providing 
for  administration  in  the  case  of  an  intes- 
tate leaving  a  widow  and  a  child  or  children, 
the  probate  court  may  appoint  a  widow  and 
child,  or  a  widow  and  two  or  more  children, 
as  joint  administrators  if  the  appointees 
agree  thereto,  but  the  court  may  not  make 
such  joint  appointment  against  the  consent 
of  the  parties  entitled  to  administrjitjon. 
Williams  v.  Williams   (D.  C),  4-549. 

d.  Jurisdiction  to  appoint. 

Proof  of  assets  ivithin  county.  —  In 

Massachusetts  the  Probate  Court  of  a  county 
has  jurisdiction  to  grant  administration  of 
the  estate  of  a  person  who  at  the  time  of  his 
decease  was  an  inhabitant  of  or  resident  in 
the  county,  without  proof  that  such  person 
left  an  estate  to  be  administered  within  tlje 
county.  Connors  v.  Cunard  Steamship  Co. 
(Mass.),  17-1051. 

e.  Notice  of  appointment. 

Public  administrator.  —  Under  the 
Wisconsin  statute  authorizing  the  county 
court  having  jurisdiction  of  the  estate  of  an 
intestate  person  leaving  no  surviving  widow, 
husband,  or  next  of  kin  to  grant,  upon  its 
own  motion,  administration  of  such  estate  to 
the  public  administrator,  the  grant  of  letters 
to  the  latter  may  be  made  properly  without 
notice.  Jordan  v.  Chicago,  etc.,  E.  Co. 
(Wis.),  4-1113. 

f.   Validity   of   appointment. 

Collateral  attach,  —  The  County  Court 
having  jurisdiction  of  a  petition  filed  in  a 
proceeding  in  rem  to  determine  whether  a 
deceased  person  left  property  in  the  state  of 
Wisconsin  so  as  to  authorize  the  appointment 
of  an  administrator  of  his  estate,  the  deter- 
mination of  the  court  and  its  appointment 
of  an  administrator,  although  erroneous,  is 
not  a  nullity  or  open  to  collateral  attack. 
Jordan  v.  Chicago,  etc.,  R.  Co.  (Wis.),  4- 
1113. 

A  finding  of  fact  made  bv  the  Probate 
Court  upon  the  grant  of  letters  of  adminis- 
tration on  the  estate  of  a  decedent,  that  the 
decedent  was  at  th«  time  of  his  death  an 
inhabitant  of  or  resident  in  the  county  where 
the  letters  are  granted,  cannot  be  attacked 
collaterally  in  an  action  brought  by  the  ad- 
ministrator in  the  Superior  Court  upon  a 
cause  of  action  belonging  to  the  estate.  Con- 
nors V.  Cunard  Stea-mship  Co,  (Mass,),  17- 
1051. 
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3.  JuEiSDicTioN  Over. 

Execntor  in  one  state  residing  in 
another.  —  One  may  occupy  the  two  rela- 
tions of  Individual  and  executor,  and  as  in- 
dividual he  may  be  subject  to  the  laws  of  one 
state,  and  in  his  official  capacity  he  may  be 
subject  to  the  laws  of  another  state,  and  he 
may  as  executor  have  the  legal  ownership  of 
property  over  which  the  courts  of  the  state 
in  which  he  resides  have  no  jurisdiction. 
Com.  V.  Peebles  (Ky.),  20-724. 

4.  Bonds. 

Bankruptcy  of  surety,  see  Bankbuptct,  9. 
Liability  of  sureties  on  executors'  bonds,  see 
Suretyship,  3  b. 

Bond  conditioned  to  pay  debts  and 
legacies.  —  Where  an  executor  has  given 
a  bond  making  himself  personally  liable  to 
pay  legacies,  the  amounts  of  which  are  fixed 
by  his  testator's  will,  the  obligation  to  pay 
is  absolute,  and  therefore  no  suit  is  required 
to  estaiilish  the  duty.  Probate  Court  v.  Ad- 
ams  (E.  I.),  8-1028. 

In  an  action  on  a  bond  making  an  executor 
personally  liable  for  the  debts  and  legacies 
of  his  testator,  it  is  no  defense  that  the  ex- 
ecutor is  ready  and  willing  to  appropriate 
for  payment  of  legacies  such  assets  of  the 
estate  as  are  in  his  possession.  Probate 
Court  V.  Adams   (R.  I.),  8-1028. 

Personal  liability  of  representative. 
—  The  Rhode  Island  statute  providing  that 
neither  the  person  nor  the  property  of  an 
executor,  other  than  an  executor  of  his  own 
wrong,  shall  be  liable  for  the  debts  and  lega- 
cies of  his  testator,  except  upon  suggestion 
of  waste,  does  not  require  that  there  shall 
be  a  suggestion  of  waste  in  an  action  on  a 
bond  which  by  its  terms  makes  an  executor 
personally  liable  for  the  payment  of  debts 
and  legacies.  Probate  Court  v.  Adams  (R. 
I.),  8-1028. 

Iiiability  on  bond  for  property  not 
assets  of  estate.  —  The  sureties  on  the 
bond  of  an  executor  who  has  received  among 
the  assets  of  the  estate  a  fund  in  which  his 
testator  has  only  a  life  estate  are  not  liable 
therefor  to  the  remaindermen  of  the  fund, 
because  it  is  not  an  asset  of  the  testator's 
estate.  Probate  Court  v.  Williams  (R.  T.), 
19-554. 

Verdict  in  action  on  bond.  —  A  ver- 
dict in  an  action  on  an  executor's  bond  is  not 
responsive  to  the  issues  where  it  finds  merely 
that  the  bond  is  the  obligation  of  the  parties 
and  awards  the  penal  sum  thereof  to  the 
plaintiflf,  without  finding  that  there  has  been 
a  breach  of  the  condition  of  the  bond.  Pro- 
bate Court  V.  Williams  (R.  I.),  19-554. 

5.  Title  to  Estate. 

Devolution  of  title  in  general.  —  Real 

estate  passes  primarily  on  the  death  of  the 
owner,  to  the  heirs  and  devisees,  while  the 
persona]  property  primarily  passes  to  the  ex- 
ecutor or  administrator,  who  holds  the  legal 
title  thereto  until  the  heirs  or  legatees  receive 


it  through  process  of  administration.  Or- 
chard V.  Wright,  etc.,  Store  Co.  (Mo.),  20- 
1072. 

The  personal  property  of  a  deceased  person 
does  not  vest  in  the  heirs,  but  is  in  abeyance 
until  administration  is  granted  and  is  then 
vested  in  the  administrator  by  relation  from 
the  time  of  death,  and  no  right  of  action  on 
a  promissory  note  belonging  to  a  deceased 
person  lies  in  favor  of  the  sole  heir  of  the 
decedent  who  has  possession  of  the  note.  Mc- 
Bride  v.  Vance   (Ohio),  4-191. 

Real  estate  acquired  by  administra- 
tor. —  Real  property  acquired  by  an  ad- 
ministrator in  obtaining  satisfaction  of  judg- 
ments forming  a  part  of  the  assets  of  the 
estate  in  his  hands  for  settlement  is  to  be 
treated,  for  purposes  of  administration,  as 
personal  property.  Weir  v.  Bagby  (Kan.), 
7-702. 

Where  an  administrator  has  acquired  real 
property  in  obtaining  satisfaction  of  judg- 
ments forming  part  of  the  assets  of  the  es- 
tate in  his  hands  for  settlement,  the  intes- 
tate's heirs  do  not  take  title  to  such  prop- 
erty by  descent,  nor  can  they  dispossess  the 
administrator  until  the  Probate  court  has 
exhausted  its  authority  over  the  property 
by  an  order  of  distribution,  either  general  or 
special,  which  is  final  in  character.  Weir  r. 
Bagby  (Kan.),  7-702. 

Unexpired  lease  of  real  property.  — 
An  unexpired  lease  of  real  property  for 
twenty  years  or  any  longer  term  is  "  personal 
property,"  both  at  common  law  and  under 
the  statutes  of  Missouri,  and  therefore,  on 
the  death  of  the  lessee,  passes  to  his  admin- 
istrator, except  as  to  the  interest  of  the 
widow,  under  the  statute  (Rev.  St.  Mo.  1899, 
i  2933;  Ann.  St.  1906,  p.  1690),  giving  her 
dower  in  a  leasehold.  Orchard  v.  Wright, 
etc..  Store  Co.   (Mo.),  20-4072. 

6.  Assets  or  Estate. 

Property  exempt  from  administra- 
tion. —  A  finger  ring  and  a  watch  and 
chain  worn  by  a  person  during  his  lifetime 
are  embraced  in  the  term  "all  the  wearing 
apparel  of  the  decedent,"  as  used  in  a,  stat- 
ute exempting  such  wearing  apparel  from  ad- 
ministration and  the  payment  of  debts.  Phil- 
lips V.  Phillips   (Ala.),  15-157. 

A  silver  card  receiver  used  on  a  hat  rack 
is  embraced  in  the  term  "  household  furni- 
ture necessary  for  the  use  and  comfort  of  the 
family"  as  used  in  such  a  statute.  Phillips 
V.  Phillips   (Ala.),  15-157. 

A  piano  and  piano  stool  which  are  neces- 
sary for  the  use  and  comfort  of  the  family, 
as  when  they  are  a  mother's  means  of  sup- 
porting her  minor  children,  are  likewise  em- 
braced in  the  term  "  household  furniture  nec- 
essary for  the  use  and  comfort  of  the  fam- 
ily" as  used  in  such  a  statute.  Phillips  i". 
Phillips   (Ala.)    15-157. 

Right  of  next  of  kin  to  sue  for.  — 
The  next  of  kin  of  a  decedent  have  no  stand- 
ing in  a  court  of  law  or  equity  to  maintain 
an  action  for  the  recovery  of  property  al- 
leged to  belong  to  the  estate  of  their  deced- 
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ent.  Such  actions  can  be  brought  only  by 
the  duly  appointed  personal  representative 
of  the  deceased,  except  that  the  next  of  kin 
may  sue  where  the  personal  representative  of 
the  deceased,  by  reason  of  collusion  with  the 
defendant  or  otherwise,  is  derelict  in  the  per- 
formance of  his  duty,  but  the  administrator 
must  be  joined  as  a  party  defendant.  Bu- 
chanan e.  Buchanan   (N.  J.),  20-91. 

Effect  of  release  by  sole  distributee. 

—  A  claim  for  damages  for  the  sufferings  of 
a  deceased  person  resulting  from  personal  in- 
juries sustained  by  him  a  short  time  before 
his  death,  belongs  technically  to  his  estate; 
but  where  his  sole  surviving  heir  at  law 
settles  the  claim  prior  to  the  appointment  of 
an  administrator,  and  the  settlement  is  freely 
and  fairly  made,  and  the  asset  involved  in 
the  settlement  is  not  needed  by  the  adminis- 
trator for  creditors  or  for  expenses  of  ad- 
ministration, and  the  assets  if  recovered  by 
the  administrator  would  go  to  the  heir,  the 
settlement  will  be  binding  upon  the  admin- 
istrator subsequently  appointed.  McKeigue 
V.  Chicago,  etc.,  E.  Co.   (Wis.),  10-554. 

7.     POWEBS. 

Fo'vrers  dependent  on  grant  of  letters. 

—  As  a  will  is  the  only  source  of  an  ex- 
ecutor's power,  and  letters  testamentary  are 
the  only  evidence  of  his  authority,  it  follows 
that  where  the  former  is  never  established 
and  the  latter  are  never  issued,  he  who  as- 
sumes to  act  as  executor  is  merely  a  volun- 
teer, and  runs  the  risk  of  having  his  acts  re- 
pudiated by  the  courts  of  competent  juris- 
diction.    Dodd  V.  Anderson   (N.  Y.),  18-738. 

Private  sale  of  personal  property.  — 
Under  the  Missouri  statute  (Rev.  St.  1899, 
5§  112,  113;  Ann.  St.  1906,  p.  376),  empower- 
inar  an  administrator  to  sell  personal  prop- 
erty when  necessary  to  pay  debts  or  legacies, 
without  an  order  of  court,  at  public  sale,  an 
administrator  has  no  power  in  any  case  to 
sell  personal  property  at  private  sale,  excep* 
on  an  order  of  a  Probate  Court  directing  a 
private  sale  and  prescribing  the  terms  there- 
of, as  required  by  section  117  of  the  statute. 
Orchard  v.  Wright,  etc.,  Store  Co.  (Mo.), 
20-1072. 

There  being  no  statute  in  Missouri  direct- 
ing an  administrator  to  make  a  report  to  the 
court  of  a  sale  of  personal  property  at  pri- 
vate sale,  or  empowering  the  Probate  Court 
to  approve  or  confirm  such  a  sale,  the  court's 
approval  and  confirmation  of  such  a  sale  adds 
nothing  to  its  validity,  and  does  not  cure 
any  defects  in  the  order  authorizing  it.  Or- 
chard V.  Wright,  etc.,  Store  Co.  (Mo.),  20- 
1072. 

Effect  of  testamentary  power  to  sell 
land.  —  A  direction  to  an  executor  to  sell 
the  decedent's  property  and  pay  the  proceeds 
to  the  widow  gives  the  executor  full  power 
over  the  realty,  and  the  right  to  maintain 
any  action  necessary  to  carry  out  the  direc- 
tion and  to  protect  the  interests  charged,  in- 
cluding the  power  to  maintain  a  bill  to  re- 
move a  cloud  on  the  title.  Sears  v.  Scranton 
Trust  Co.  (Pa.),  20-1145. 


Poorer  to  complete  contract  for  sale 
of  land.  —  The  executor  of  the  vendor  in 
an  executory  contract  to  sell  land  is  author- 
ized to  convey  the  land  to  the  purchaser  where 
the  will  provides  that  the  executor  shall 
"  have  full  and  complete  power  and  authority 
over  my  entire  estate,  real,  personal,  and 
mixed,"  and  directing  him  to  sell  the  renl 
estate.     Stewart  v,  Griffith    (U.  S.),   19-639. 

To  make  oil  and  gas  lease.  —  Under  a 
clause  of  a  will  providing  that  the  executor 
and  trustee  shall  take  charge  of  certain  prem- 
ises and  lease  and  maintain  the  same  witli- 
out  permitting  a  deterioration  in  value,  such 
executor  and  trustee  is  not  authorized  to 
execute  an  oil  and  gas  lease  granting  the 
lessee  all  the  oil  and  gas  under  the  said  prem- 
ises and  binding  the  legatees  thereby,  where 
the  premises  had  never  been  leased  for  other 
than  agricultural  purposes.  Lanyon  Zinc  Co. 
V.  Freeman    (Kan.),  1-403. 

An  executor  and  trustee  who  has  executed 
an  unauthorized  oil  and  gas  lease  is  estopped 
to  deny  the  validity  of  the  same  as  to  his 
own  interest  in  the  premises  acquired  from 
certain  legatees.  Lanyon  Zinc  Co.  v.  Free- 
man (Kan.),  1-403. 

8.  Duties  and  Liabilities. 
a.  In  general. 

Status  of  representative  as  trustee.— 

The  duties  of  an  executor  or  administrator 
are  trust  duties,  and  in  all  essential  respects 
he  is  regarded  in  courts  of  equity  as  a  trus- 
tee. McKeigue  v.  Chicago,  etc.,  R.  Co.  ( Wis. ) , 
10-554. 

Duty  to  offer  will  for  probate.— While 
a  person  who  is  nominated  as  executor  in  an 
instrument  purporting  to  be  the  will  of  a  de- 
cedent, and  who  desires  to  qualify,  rests  un- 
der a  moral  obligation  to  oflfer  the  instrument 
for  probate,  it  is  not  his  imperative  legal 
duty  to  do  so,  since  the  instrument  may  be 
oflFered  for  that  purpose  by  a  devisee,  legatee, 
creditor,  or  other  person  interested  in  the 
estate.     Dodd  v.  Anderson    (N.  Y.),   18-738. 

Investments  beyond  jurisdiction  of 
court.  —  As  a  general  rule  executors  or 
trustees  have,  in  the  absence  of  express  au- 
thority, no  power  to  invest  trust  funds  be- 
yond the  jurisdiction  of  the  appointing  court, 
a  provision  in  a  will  giving  the  executors  or 
trustees  "full  authority  to  invest  the  trust 
property  in  such  manner  as  they  shall  deem 
best"  conferring  no  such  power.  Pabst  r 
Goodrich   (Wis.),  14-824. 

b.  Liability  for  funeral  expenses. 
Credit    extended    to    third   person.   — 

The  administrator  of  a  deceased  person  is  not 
liable  for  the  latter's  funeral  expenses  where 
the  credit  therefor  is  extended  to  a  third 
person  on  the  express  promise  of  such  person 
*o  W  the  hill.   Kenyon  v.  Brightwell  (6a.), 

c.  Individual  liability. 
Attorney's  fees.  —  Attorneys   employed 
by  an  administrator  to  assist  him  in  admin- 
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Istei'ing  his  trust,  or  to  piosecute  or  defend 
an  action  for  or  against  him  in  his  official 
capacity,  hjye  no  claim  they  oaij  enforce  dir 
rectly  against  the  estate.  The  administrator 
is  individually  liable  for  such  services,  and 
uppn  settlement  of  hig  acpounts  he  may  be 
reimbursed  out  of  the  estate  for  attorney'? 
fees  nepessarily  paid  out  as  expenses  pf  ad- 
ministration. Brown  V.  Quinton  (Kan.),  18- 
290. 

(iia|.1|ility  for  intisvest  on  funds.  —  It 
is  not  improper  to  charge  interest  on  a  fund 
in  the  hands  of  an  administrator,  from  the 
date  of  his  ex  parte  settlemeiit  made  more 
than  twQ  years  after  his  appointment  and  the 
appraisement  of  the  estate,  showing  by  far 
the  gfeater  part  thereof  to  have  been  in  his 
hands  in  the  form  of  money  and  notes  within 
a  few  days  after  his  appointment,  althpugh 
the  repprt  of  the  commissioner  in  the  cause 
states  that  the  administrator  reeeived  the 
fund  with  which  he  is  chargeable  ■"  as  of " 
the  datg  of  the  ea>  jtarte  settlement.  Taylor 
V.  Taylor   (W.  Va,),  19-414. 

(CnntrAPt  fosnAe^  on  new  B.k)ni;ideii9,T 
tJ9nt  -"  Tbe  exeoutrJ3(  pf  an  estate  is  liable 
individually  upon  a  contract  made  by  ber 
before  her  appointment  by  which  she  agreed 
for  a  consideration  to  pay  to  the  legatees 
after  her  appointment  their  respective  pro- 
portions of  money?  ppmiijg  info  her  hands  in 
excess  of  a  certain  sum.  Painter  !'.  Kaiser 
(Nev.),  1-765. 

Ijiability  for  expenses  of  -wxW  con- 
test, r-  Where  a  person  who  is  nominated 
as  executor  in  an  instrument  purporting  to 
be  the  will  of  a  decedent  offers  the  instru- 
ment for  probate  and  is  met  with  a  contest, 
he  may  east  the  burden  of  such  contest  upon 
those  who  are  to  be  benefited  by  the  probate 
of  the  paper,  or  may  demand  indemnity  from 
them,  or  he  may  assume  the  burden  himself. 
If  he  pursues  the  latter  course  and  is  de- 
feated, he  becomes  personally  liable  for  the 
expenses  of  the  contest.  Dodd  v.  Anderson 
(N.  Y.),  18-738. 

A  person  who  is  nominated  as  executor  in 
an  instrument  which,  in  the  court  of  first 
instance,  is  judicially  declared  to  be  Invalid 
as  a  will,  cannot  maintain  an  action  at  law 
against  the  administrator  of  the  decedent  to 
recover  the  moneys  expended  in  the  unsuc- 
cessful attempt  to  procure  the  probate  of  the 
invalid  instrument;  and  this  rule  applies 
even  though  such  person  has  no  pecuniary 
interest  in  the  probate  of  the  instrument, 
and  acts  in  good  faith  in  offering  it  for  pro- 
bate, and  the  expenses  of  the  proceeding  are 
reasonable  in  view  of  the  extent  of  the  de- 
cedent's estate.  Dodd  v.  Anderson  (!N.  Y.), 
18-738. 

It  seems  that  the  rule  making  a  persqif 
who  is  nominated  as  executor  personally 
liable  for  the  expenses  of  an  unsuccessful  at- 
tempt to  probate  the  putative  will  where  the 
instrument  is  rejected  by  tbe  ppurt  of  first 
instance  does  not  apply  where  the  validity  of 
the  will,  in  whple  or  in  part,  is  upheld  in  the 
court  pf  first  instance,  and  the  executor  duly 
quajifles  ag  s»eh,  but  the  decree  admitting 
the  in^tfuijjpBt  tP  probats  is  afterwards  re- 


versed by  ap  appellate  court.  Dodd  v.  Ab< 
derson   (N.  Y.),  18-738. 

9.  Pbbsentment  and  Peoop  of  Claris. 

Failure  tp  present  claim  on  note  of  deceased 
fpaker  as  discharging  surviving  jpint 
mater,  see  Biws  and  Notes,  IQ. 

Prpspective  operation  of  statute  limiting 
time  fpr  filing  claims  against  estate, 
see  Limitation  of  Actions,  1  e. 

Rttnuing  pf  statute  pf  nonolaim  against  in; 
fants,  see  Limitation  of  Aotiows,  6  b 
(2). 

IJeljt  cxpresisly  rpcogqized  by  wiU,  -r 

Where  a  codicil  to  a  will  expressly  recog- 
nizes a  claim  as  a  debt  and  a  charge  on  the 
estate,  it  is  unnecessary  to  probate  such 
claim,  because  an  express  trust  to  pay  it  is 
saddled  on  the  executor.  Q'Eeilly  v.  Me- 
Guiggan    (Miss.),   15-623. 

Bpenpjj  of  warranty  by  deceased.  — 
Altjiough  a  claim  for  unpaid  taxes  on  prop- 
erty owned  by  a  decgdent  at  the  time  of  his 
death  and .  passing  to  his  executor  or  ad- 
ministrator need  ^ipj;  be  presented,  a  claim 
for  unpaid  taxes  ra-ising  from  the  breach 
of  the  decedent's  warranty  against  incum- 
brances on  property  conveyed  in  his  lifetime 
must  be  presented  to  his  executor  or  admin- 
istrator within  the  time  required  by  statute. 
Clayton  v.  Dinwoodey   (Utah),  14-926. 

JnnPTrept  description  of  promissory 
npte.  -B  In  presenting  to  an  administrator 
a  copy  of  a  note  against  the  deceased,  the 
fact  that,  by  oversight,  the  note  presented  is 
incorrectly  described  as  signed  by  tbe  de- 
ceased individually  when  it  was  signed  with 
the  name  of  the  deceased  "  &  Co."  does  not 
make  the  presentation  invalid.  Sears  v. 
Hpvva   (Conn.),   12-809. 

Comsienoetnent  pf  action  as  presen- 
tation of  cl^im.  i-n  The  commencement  of 
an  action  against  exeoutors  or  administrators 
on  a  claim  against  the  decedent  within  the 
time  in  which  a  claim  could  under  the  stat- 
ute be  properly  presented,  and  the  service  on 
them  of  a  copy  of  a  verified  complaint  con- 
taining substantially  all  the  averments  re- 
quired in  a  regularly  presented  claim,  ope- 
rate as  a  compliance  with  statutory  require- 
ment as  to  presentation  of  claims.  Clayton 
V.  Dinwoodey   (Utah),   14-926. 

Claim  to  partnership  assets  in  hands 
of  administrator  of  deceased  partner. 
— 7  The  Arizona  statutes  providing  that  every 
executor  or  administrator  must  publish  notice 
requiring  creditors  of  the  decedent  to  present 
their  claims,  and  that  no  holder  of  any  claim 
against  an  estate  shall  maintain  any  action 
thereon  unless  the  claim  is  first  presented  to 
the  executor  or  administrator,  do  not  apply 
to  a  claim  to  partnoi-ship  assets  in  the  hands 
of  an  administrator  of  a  deceased  partner, 
and  such  a  claim  need  not  be  filed  with  the 
administrator  before  suit  thereon  is  brought. 
Franklin  r.  Triekey    (Ariz.),   11-1105. 

Parol  testimony.  — .  In  a  proceeding  to 
enforce  a  claim  against  a  deeedent's  estate, 
where  it  is  not  claimed  that  there  is  or  has 


EXECUTOES  AND  ADMINISTKATOES. 


765 


been  any  writing  in  existence  evidencing  in- 
debtedness, the  law  does  not  presume  the  ex- 
istence of  better  evidence  than  parol  teati* 
niony.    Sohell  v.  Weaver  (111.),  8-339. 

Admiiisioiks  by  decedent.  —  In  a  pro- 
ceeding to  establish  a  claim  against  a  de- 
cedent's estate,  the  rule  preventing  the  claim- 
ant from  testifying  in  his  own  behalf  does 
not  'preclvide  the  introduction  of  admissions 
made  to  third  persons  bv  the  decedent  in  his 
lifetime.     Schell  v.  Weaver   (111.),  8-339. 

10.  Sales   of  Real  Estate  by  ExectJtors 

AND    AdMINISTRATOES. 

a.  Jurisdiction  of  courts. 

In  Tennessee.  —  The  Tennessee  statute 
giving  the  County  Courts  of  the  state  eon- 
current  jurisdiction  with  the  Chancery  and 
the  Circuit  Courts  to  sell  realty  belonging 
to  the  estates  of  decedent*  was  not  intended 
by  the  legislature  to  break  down  the  special 
system  of  legislation  contained  in  the  code 
for  the  administration  of  insolvent  estates, 
or  to  interfere  with  the  Jurisdiction  of  the 
subject  as  distributed  between  the  Chancery 
and  the  County  Courts.  Key  v.  Harris 
(Tenn.),  8-200. 

b.  What  may  be  sold. 

Stealty  to  which  decedent  had  claim 
or  title.  —  The  only  realty  which  can  be 
sold  to  pay  the  debts  of  a  decedent,  upon  pe- 
tition of  the  executor  or  administrator,  is 
real  estate  to  which  the  decedent  "  had  claim 
or  title"  at  the  time  of  his  decease.  Sifford 
V.  Cutler   (111.),  18-36. 

Realty  fraudulently  conveyed  by  de- 
cedent. —  Land  which  has  been  conveyed 
in  fraud  of  creditors  cannot  be  reached  after 
the  death  of  the  grantor  by  a  proceeding  to 
sell  his  real  estate  for  the  payment  of  his 
debts.  As  to  such  real  estate  the  decedent 
had  no  claim  or  title  at  the  time  of  his  death. 
Siflford  V.  Cutler   (111.),  18-36. 

Iiease  of  realty.  —  The  Missouri  statute 
(Am.  St.  1906,  p.  1807)  providing  that  every 
lease  of  lands  for  an  unexpired  term  of  three 
years  or  more  "shall  be  subject  to  execution 
and  sale  as  real  property  "  is  not  limited  to 
execution  sales,  but  includes  all  judicial 
sales;  and  therefore  such  a  leasehold  is  with- 
in the  statute  (Ann.  St.  1906,  p.  386)  pro- 
viding for  the  sale  of  the  real  estate  of  de- 
cedents. Orchard  v.  Wright,  etc..  Store  Co. 
(Mo,),  20-1072. 

e.  Petition  for  order  of  sale. 

Snffldeucy  of  petition.  —  A  petition  to 
sell  the  real  estate  of  a  decedent  for  the  pay- 
ment of  debts  will  not,  on  appeal,  be  held 
insufficient  as  to  the  allegation  of  indebted- 
ness to  give  the  surrogate  jurisdiction  because 
it  stated  merely  that  the  decedent  was  in- 
debted to  the  petitioner  in  a  certain  sum, 
where  no  application  was  made  to  have  the 
claim  made  more  specific,  or  to  have  stated 
the  facts  out  of  which  it  arose,  Matter  of 
pjri«!  (N,  y.),  19-672, 


d.  Public  or  private  sales. 

Petition   asking   for   private   sale.   — 

An  order  directing  an  administrator's  sale  of 
a  leasehold,  but  failing  to  authorize  a  pri- 
vate sale,  is  not  cured,  so  as  to  validate  a 
private  sale,  by  the  fact  that  the  petition 
asked  for  a  private  sale.  Orchard  v.  Wright, 
etc..  Store  Co.  (Mo.),  20-1072. 

Order  not  authorizing  private  sale.— 
Where  a  probate  order  directing  an  adminis- 
trator to  sell  a  leasehold  belonging  to  the  es- 
tate, to  pay  debts,  does  not  contain  a  direc- 
tion to  sell  at  private  sale,  it  will  be  construed 
to  require  a  public  sale,  especially  where  the 
lease  itself  provides  that,  in  ease  Of  default 
by  the  lessee  or  his  legal  representatives  or 
assigns  in  the  payment  Of  rent,  the  lease  may 
be  sold  at  public  auction  after  two  weeks' 
published  notice.  Orchard  i'.  Wright,  etc.. 
Store  Co.   (Mo.),  20-1072. 

Order  directing  private  sale.  —  An  or- 
der directing  a  private  sale  of  a  leasehold 
belonging  to  a  decedent's  estate  is  void  un- 
less the  terms  of  the  sale  are  prescribed  as 
required  by  the  Missouri  statute  (Ann.  St. 
1906,  p.  376),  which  provides  that  the  court, 
on  the  application  Of  the  executor,  may  order 
a  private  sale  and  "  prescribe  the  terms 
thereof."  Orchard  v.  Wright,  etc..  Store  Co. 
(Mo.),  20-1072. 

Right  of  purchaser  to  have  deed 
made  to  another.  —  A  purchaser  of  land 
at  an  executor's  sale  has  a  right  to  have  the 
deed  to  the  property  executed  to  any  person 
whom  he  may  designate.  West  v.  Burgle 
(Ark.),  5-706. 

e.  Sales  under  void  orders. 

Collateral  attach.  —  Where  a  probate 
order  directing  an  administrator's  sale  of  a 
leasehold  is  void,  it  was  subject  to  collateral 
attack,  and  a  sale  thereunder  conveys  no 
title  to  the  purchaser.  Orchard  v.  Wright, 
etc..  Store  Co.    (Mo.),  20-1072. 

Right  of  heirs  to  recover  land.  —  The 
heirs  of  a  decedent  cannot  recover  land  which 
the  administrator  has  sold  under  a  void  order 
of  court  without  refunding  to  the  grantees 
so  much  of  the  purchase  money  paid  by  them 
as  has  been  used  to  pay  the  decedent's  debts. 
Millican  v.  McNeill   (Tex.),  20-74. 

Estoppel  of  administrator  to  assert 
individual  interest.  —  A  deed  executed 
by  an  administrator  in  his  representative 
capacity  conveying  realty  forming  part  of 
the  decedent's  estate  estops  the  administrator 
afterwards  to  assert  an  individual  interest 
in  the  property  So  conveyed.  Millican  v.  Mc- 
Neill  (Tex.),  20-74. 

f.  Cancellation  of  deed  for  fl-aud. 

Evidence  held  not  to  show  fraud.  — 

Evidence  reviewed  in  an  action  to  cancel,  on 
the  ground  of  fraudulent  procurement,  the 
deed  to  land  sold  at  an  executor's  sale  and 
conveyed  by  an  executor  to  a  person  other 
than  the  purchaser,  and  held  to  show  that 
the  deed  was  executed  at  the  request  of  the 
purchaser  and  not  at  th«  fraiidulent  procure. 
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ment  of  the  grantee.   West  v.  Burgie  (Ark.), 
5-706. 

11.  Accounting. 

Doctrine  of  prescription.  —  Where  it 
appears  that  an  executor  has  within  twenty 
years  filed  a  statement  of  his  accounts,  from 
which  it  appears  that  at  the  time  of  the 
iiling  thereof  he  recognized  the  trust  as  con- 
tinuing, the  doctrine  of  prescription  does  not 
apply  so  as  to  preclude  a  compulsory  ac- 
counting by  such  executor.  Salmon  v.  Wynn 
(Ala.),  15-478. 

IJaches  as  bar  to  application,  —  Irre- 
spective of  the  doctrine  of  prescription,  a 
complainant's  laches  may  preclude  him  from 
invoking  the  aid  of  an  equity  court  to  com- 
pel an  accounting  by  an  executor  where  it 
appears  that  the  slumbering  by  the  com- 
plainant on  his  rights  for  a  long  time,  the 
death  of  parties,  the  extreme  doubt  whether 
he  would  be  entitled  to  anything  on  a  fair 
settlement  of  the  estate,  and  the  uncertainty 
whether  a  proper  account  can  be  stated, 
create  a  danger  of  doing  injustice  by  com- 
pelling such  accounting.  Salmon  v.  Wynn 
(Ala.),  15-478. 

Personal  debt  of  execntor  to  dece- 
dent. —  By  statute  in  Oregon  an  executor 
is  charged  on  final  settlement  with  the 
amount  of  his  personal  debt  to  the  decedent 
as  so  much  money  in  his  hands,  irrespective 
of  his  ability  to  pay  at  the  time  of  or  sub- 
sequent to  his  appointment.  United  Brethern 
First  Church  v.  Akin   (Ore.),  2-353. 

Debt  due  from  heir,  legatee,  or  cred- 
itor. —  A  debt  due  from  an  heir,  a  legatee, 
or  a  creditor  to  an  estate  is  an  asset  of  such 
estate,  and  where  the  distributive  portion  of 
such  heir  or  legatee  or  the  claim  of  such 
creditor  is  equal  to  or  greater  than  his  debt 
to  the  estate,  the  administrator  or  executor 
should  charge  himself  with  and  account  for 
the  full  amount  of  the  same.  Lambright  ('. 
Lambright    (Ohio),  6-807. 

Es  parte  settlement  of  account.  —  An 
attack,  by  appropriate*  and  sufficient  allega- 
tions, upon  an  allowance  to  an  administra- 
tor, in  his  ex  parte  settlement,  of  commission 
to  which  he  is  not  entitled,  according  to  the 
allegations  of  the  bill,  is  a  sufficient  specifi- 
cation of  an  improper  charge  against  the 
estate,  in  a  bill  to  surcharge  and  falsify  such 
settlement.  Taylor  v.  Taylor  (W.  Va.),  19- 
414. 

12.  Distribution. 

a.  To  creditors. 

Order  of  liability  of  assets.  —  Rule 
in  Virginia  stated  as  to  the  order  of  liability 
of  the  assets  of  a  decedent's  estate  to  the 
payment  of  debts.  French  !'.  Vradenburg 
(Va.),  8-590. 

Demand  for  whole  or  part  of  estate. 
—  A  demand  for  the  whole  or  a  part  of  the 
estate  is  not  a  "  claim "  against  it,  within 
the  meaning  of  the  statutes.  Knutsen  v. 
Krook    (Minn.),  20-852. 

A  "  claim "  against  the  estate  of  a  de- 
ceased person,  within  the  meaning  of  the 
Minnesqt^  statutes,  is  a  demand  Qf  a  p.eex^ni- 


ary  nature  which  could  have  been  enforced 
against  the  decedent  in  his  lifetime.  Knut- 
sen V.  Krook   (Minn.),  20-852. 

Duty  of  creditor  to  bring  suit.  —  In 
the  ordinary  administration  of  a  decedent's 
estate,  creditors  are  not  obliged  to  put  their 
claims  in  judgment  unless  they  are  rejected 
by  the  administrator,  but  the  validity  and 
amount  of  such  claims  may,  by  consent  of  the 
parties,  be  adjudicated  by  the  surrogate.  De 
Coppet  V.  Cone  (X.  Y.),  20-841. 

Hecovery  of  excess  paid  to  creditors. 
—  An  administrator  who  pays  a  debt  of  his 
intestate  in  full  under  the  mistaken  belief 
that  the  estate  is  solvent  may,  on  the  recov- 
ery of  the  fact  of  insolvency,  recover  the 
amount  paid  in  excess  of  the  creditor's  pro 
rata  share.  Woodruff  v.  H.  B.  Claflln  Oo. 
(N.  Y.),  19-791. 

b.  To  heirs,  legatees,  and  next  of  kin. 

Time  of  distribution.  —  An  executor  is 
not  compellable  to  pay  general  legacies  with- 
in one  year  after  the  death  of  the  testator. 
But  he  may  lawfully  pay  and  discharge  them 
within  the  year,  if  the  estate  is  such  as  to 
enable  him  to  do  so.  Palmer  v.  Palmer 
(Me.),  19-1184. 

Distribution  under  foreign  urill.  — 
While,  in  giving  effect  to  a  foreign  will, 
courts  are  governed  by  the  law  of  the  domicil 
of  the  testator,  the  estate  within  the  control 
of  the  court  is  administered  according  to  the 
law  of  the  forum,  and  such  estate  embraces 
all  property  originally  within  the  state  and 
brought  into  it  by  the  executor,  and  what- 
ever sum  the  executor  pays  to  bring  the  prop- 
erty within  the  state  reduces  the  amount 
within  the  control  of  the  court.  Kingsbury 
i'.  Bazeley  (N.  H.),  20-1355. 

Retention  of  amount  due  from  dis- 
tributee. —  The  administrator  or  executor 
of  a  decedent's  estate  has  the  right  and  it  is 
his  duty  to  retain  out  of  the  distributive 
share  of  an  heir  or  legatee,  or  out  of  the  sum 
due  a  creditor,  an  amount  equal  to  the  debt 
owing  by  such  heir,  legatee,  or  creditor  to 
the  estate;  and  this  right  and  duty  exists 
though  the  heir,  legatee,  or  creditor  is  the 
administrator  himself  and  whether  he  was 
indebted  to  the  deceased  before  his  death  or 
contracted  the  liability  to  the  estate  there- 
after. Lambright  v.  Lambright  (Ohio),  6- 
807. 

Except  where  the  indebtedness  may  be  held 
an  advancement,  the  distributive  share  of  an 
heir  in  the  real  property  of  his  intestate  is 
not  chargeable  with  the  heir's  indebtedness 
to  the  intestate's  estate,  either  as  against  the 
land  itself  or  the  proceeds  of  the  sale  thereof 
in  the  hands  of  the  administrator,  but  the 
indebtedness  must  he  collected  in  the  same 
manner  as  any  other  indebtedness  due  the 
estate.     Marvin  v.  Bowlby   (Mich.),  7-559. 

c.   Appeals  from  orders  of  distribution. 

Review  on  appeal  from  final  decree 
of  Probate  Court.  —  The  validity  of  a  de- 
mand for  the  whole  or  part  of  an  estate, 
formally  allowed  by  tl\e  Probate  Court,  tliqugh 
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no  appeal  from  the  order  allowing  the  same 
was  taken,  may  be  determined  upon  an  ap- 
peal from  the  final  decree  of  the  Probate 
Court.     Knutsen  v.  Krook   (Minn.),  20-852. 

Bight  to  appeal.  —  An  administrator 
has  no  pecuniary  or  personal  interest  or 
property  right  which  can  be  aflfected  by  a 
decree  of  distribution  of  funds  shown  by  his 
account  to  be  in  his  liands,  and  he  is  not  ag- 
grieved by  the  decree  directing  him  to  pay  to 
the  legatee  rather  than  to  the  heir.  Stilphen, 
Appellant   (Me.),  4-158. 

As  the  assignee  of  the  distributive  share 
of  one  of  the  heirs  at  law,  an  administrator 
has  a  pecuniary  interest  and  property  rights 
which  may  be  directly  aflfected  by  a  decree  of 
distribution,  and  therefore  under  the  Maine 
statutes  may  appeal  from  the  decree.  Stil- 
phen, Appellant,   (Me.),  4-158. 

Appeal  from  allonrance  to  vridow.  — 
An  appeal  lies  from  the  judgment  of  the 
Probate  Court  granting  or  refusing  an  allow- 
ance to  the  widow  out  of  the  estate  of  her 
deceased  husband.  Rieger  v.  Schaible  (Neb.), 
16-700. 

d.  Right  of  subrogation. 

Use    of    ezecntor's    own    funds.   —   An 

executor  who  uses  his  own  funds  to  pay 
debts  and  pecuniary  legacies,  is  entitled  to 
be  subrogated  to  the  rights  of  the  creditors 
and  legatees.  Earle  v.  Coberly  (W.  Va.),  17- 
479. 

13.   Commissions. 

Executor  appointed  in  foreign  state. 

—  An  executor  appointed  in  another  state 
held  not  to  be  entitled  to  a  commission  as  an 
executor  in  the  state  of  his  residence.  Porter 
r.  Long   (Mich.),  4-177. 

Discretion  to  allow.  —  Though  there 
may  be  discretion  in  a  court  of  equity  to 
allow  commission  to  a  fiduciary  in  his  settle- 
ment, when  he  has  failed  to  make  it,  or  ren- 
der a  statement  of  the  money  in  his  hands 
to  the  parties  entitled  thereto,  or  lay  his  ac- 
counts before  a  commissioner  in  a  pending 
suit,  within  the  time  prescribed  by  section  7 
of  chapter  87,  section  3299,  Code  1906,  a 
question  not  here  decided,  it  is  error  to  allow 
commission,  under  such  circumstances,  in  the 
absence  of  any  fact,  disclosed  by  the  record, 
that  could  call  upon  the  court  for  the  exer- 
cise of  such  discretionary  power.  Taylor  v. 
Taylor  (W.  Va.),  19-414. 

14.  Administbatobs  de  Bonis  Non. 

Appointment  after  final  settlement 
of  estate.  —  Under  the  Alabama  statute  au- 
thorizing the  appointment  of  an  administra- 
tor de  bonis  non,  if  the  estate  has  been  finally 
wound  up  and  the  administrator  discharged 
an  administrator  de  'bonis  non  cannot  be  ap- 
pointed. Hickey  v.  Stallworth  (Ala.),  5- 
496. 

15.  Administbatobs  cum  Testament©  An- 

NEXO. 

Appointment.  —  The  Kentucky  statute 
(St,   1909,   \\  3§91,  38,965  3897)    yegulatin? 


the  appointment  of  administrators  does  not 
contemplate  that  the  failure  of  an  executor 
to  qualify  until  the  second  term  of  the  County 
Court  after  the  probate  of  the  will  shall  au- 
thorize the  court  to  appoint  a  creditor  or 
some  other  person  in  its  discretion  as  ad- 
ministrator with  the  will  annexed.  Adams  v. 
Readnour   (Ky.),  20-833. 

Where  an  executor  fails  to  qualify  before 
the  convening  of  the  second  term  of  the 
County  Court,  such  fact  does  not  justify  the 
appointment  of  an  administrator  with  the 
will  annexed  until  after  the  executor  has 
been  cited  to  appear  and  show  cause  why  he 
should  not  accept  or  decline  the  trust.  Ad- 
ams i;.  Readnour   (Ky.),  20-833. 

Under  the  Kentucky  statute  (St.  1909,  § 
3891)  which  declares  that  if  there  is  no  ex- 
ecutor appointed  by  the  will,  or  if  all  the 
executors  therein  named  die,  or  refuse  the 
executorship,  or  fail  to  give  bonds  as  required 
by  law,  which  shall  amount  to  such  refxisal, 
the  court  may  grant  administration  with  the 
will  annexed  to  the  person  who  would  have 
been  entitled  ■to  such  administration  if  there 
had  been  no  will,  the  court  has  no  power  to 
grant  administration  where  the  executor  ap- 
pointed by  the  will  merely  fails  to  qualify 
at  or  before  the  term  of  court  following  that 
at  which  the  will  is  proved.  Adams  v.  Read- 
nour   (Ky.),  20-833. 

Foiirers.  —  What  an  executor  may  do,  an 
administrator  0.  t.  a.  may  also  do.  Sears  i'. 
Scran  ton  Trust  Co.   (Pa.)),  20-1145. 

16.  Administrators  Pendente  Lite. 

Appointment  without  notice.  —  It  is 

within  the  sound  discretion  of  the  New  Jer- 
sey Orphans'  Court  to  appoint  an  adminis- 
trator pendente  lite  on  its  own  motion,  with- 
out notice  to  the  parties  to  the  cause,  and 
an  appointment  so  made  will  not  be  re- 
viewed on  appeal  except  for  abuse  of  dis- 
cretion. Davenport  v.  Davenport  (N.  J.), 
6-261. 

Appeal  from  order  appointing.  —  If 
there  is_  a  wrongful  exercise  of  the  power  of 
appointing  an  administrator  pendente  lite, 
no  doubt  an  appeal  will  lie,  but  no  such  ap- 
peal will  lie  because  the  appointee  is  objec- 
tionable to  either  party,  or  because  of  the 
amount  of  the  bond  required  by  the  court. 
Davenport  i'.  Davenport  (N.  J.),  6-261. 

17.  Executors  de  Son  Tort. 

Validation  of  acts  hy  subsequent  ap- 
pointment. —  The  acts  of  an  executor  de 
son  tort  are  validated,  by  relation,  by  the 
subsequent  issuance  of  letters  testamentary 
to  him.    Nance  v.  Gray  (Ala.),  5-55. 

18.  Actions. 
a.  In  general. 

Right  of  personal  representative  to  sue  for 
death  by  wrongful  act,  see  Death  by 
Weowgful  Act,  6  d. 

Right  to  maintain  ej"ec^m^nt,  see  E^imCTMENT^ 
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Jnrisdiotion  of  action  for  acoonnt- 
lug.  —  In  an  action  by  the  creditor  of  an 
insolvent  estate  against  the  administratrix 
and  the  county  judge  for  an  accounting,  the 
court  is  not  deprived  of  jurisdiction  because 
the  plaintiff  might  have  moved  to  retax  the 
costs  in  the  County  Court  or  brought  an  ac- 
tion on  the  bond  of  the  administratrix,  or 
sued  to  recover  a  statutory  penalty  for  tak- 
ing illegal  fees.  ilcGlave  c.  Fitzgerald 
(Neb.),  2-867. 

In  jurisdiction  other  than  that  of 
decedent's  domicil.  —  Where  a  foreign 
testator  has  died  leaving  assets  and  debts  in 
New  York,  New  York  creditors  ai'e  not  bound 
to  resort  to  the  jurisdiction  of  the  foreign 
adminiatration  for  the  collection  of  their 
claims,  but  are  entitled  to  proceed  against 
the  assets  in  New  York.  De  Coppet  r.  Cone 
(N.  Y.),  20-841. 

Where  a  nonresident  testator  has  died 
leaving  property  in  New  York,  but  it  is  im- 
possible to  prove  his  will  there  and  obtain 
letters  of  administration,  so  that  New  York 
creditors  have  no  means  of  obtaining  payment 
of  their  demands  through  the  ordinary  pro- 
cedure for  administration,  equity  will  enter- 
tain a  suit  on  behalf  of  all  the  creditors  for 
a  ratable  distribution  of  the  New  York  es- 
tate in  satisfaction  of  their  respective  claims. 
De  Coppet  v.  Cone   (X.  Y.),  20-841. 

Where  the  will  of  a  foreign  testator  can- 
not be  proved  in  New  York,  and  he  died  leav- 
ing both  debts  and  assets  in  that  state,  a 
New  York  creditor  is  not  bound  to  reduce  his 
claim  to  judgment  before  maintaining  a  suit 
in  equity  in  New  York  to  administer  the 
New  York  assets  for  the  benefit  of  creditors. 
De  Coppet  v.  Cone  (N.  Y.),  20-841. 

Action  in  forma  pauperis.  —  An  execu- 
tor or  administrator  who  sues  in  his  own 
right  and  is  therefore  individually  liable  for 
costs,  may  be  allowed  by  the  court  to  begin 
an  action  in  forma,  paup&is  upon  a  proper 
aliegation  of  his  personal  inability  to  give 
bond.  Christian  v.  Atlantic,  etc.,  K.  Co.  (N. 
Car.),  1-803. 

Action  to  establish  trust.  —  A  trust 
should  not  be  declared  against  the  insolvent 
estate  of  a  deceased  person  on  the  ground 
that  the  proceeds  of  the  property  held  in 
trust  by  the  decedent  went  into  the  general 
assets  and  thereby  increased  the  amount  in 
the  hands  of  the  administrator,  nor  Should 
the  administrator  be  compelled  to  use  the 
general  assets  of  the  estate  to  redeem  trust 
property  pledged  by  the  trustee  during  his 
lifetime  for  his  individual  use.  Lowe  v. 
Jones   (Mass.),  7-551. 

Action  pending  against  decedent.  — 
The  Indiana  statute  prohibiting  the  bringing 
of  an  action  against  an  executor  or  admin- 
istrator by  complaint  and  summons  and  re- 
quiring all  claims  against  a  decedent's  estate 
to  be  filed  in  the  clerk's  office,  has  no  appli- 
cation to  actions  pending  against  the  de- 
ceased at  the  time  of  his  death.  Newman  v. 
Gates   (Ind.),  6-649. 

Specific  performance  of  testator's 
contracts.  —  An  executor  may  sue  for  the 
specific   performance   of   a    contract    for   the 


purchase  of  land  from  his  testator  where  it 
is  provided  by  statute  (Code  Md.  1888,  art. 
93,  §  81)  that  the  executor  of  a  vendor  in  an 
executory  contract  may  convey  the  land  to 
the  purchaser.  Stewart  v.  Griffith  (U.  S.), 
19-639. 

Claim  of  remainderman  to  fund 
held  by  decedent  as  life  tenant.  —  The 
remainderman  of  a,  fund  which  has  passed 
ii;to  the  hands  of  the  life  tenant's  executor 
is  not  a  creditor  of  the  life  tenant's  estate 
within  the  provisions  of  the  probate  law  re- 
lating to  actions  by  creditors  of  deceased  per- 
sons. Probate  Court  v.  Williams  (R.  I.), 
19-554. 

b.  Parties. 

Substitution  of  personal  representative  as 
party  on  appeal,  see  Appeal  and 
Ereob,  5  c. 

In  action  against  estate  of  nonresi- 
dent testator,  —  In  a  suit  by  a  New  York 
creditor  to  administer  the  assets  in  that 
state  of  a  nonresident  testator,  either  the 
foreign  executor  or  the  person  interested  in 
the  estate  as  legatee  or  next  of  kin  is  a  nec- 
essary party.  De  Coppet  r.  Cone  (N.  Y.), 
20-841. 

c.  Pleading. 

Sufficiency   of  complaint   in   general. 

—  In  an  action  by  a  creditor  suing  in  behalf 
of  all  the  creditors  of  an  insolvent  estate 
against  the  administratrix  and  the  countj- 
judge  for  an  accounting,  a  petition  alleging 
collusion  between  the  defendants  and  a  fraud- 
ulent payment  of  illegal  fees  is  sufficient  as 
against  a  demurrer.  McGlave  v.  Fitzgerald 
(Neb.),  2-867. 

Allegation  of  refusal  by  representa- 
tive to  sue.  —  In  an  action  by  a  creditor 
of  an  insolvent  estate  against  the  adminis- 
tratrix and  the  county  judge  for  an  account- 
ii^g,  allegations  of  colhision  and  fraud  by  the 
defendants  are  sufficient  to  entitle  the  bring- 
ing of  an  action  without  showing  a  technical 
refusal  by  the  administratrix  to  sue.  Mc- 
Glave l:  Fitzgerald  (Neb.),  2-867. 

Allegation  of  appointment  of  admin- 
istrator. —  Under  the  Florida  constitution, 
a  county  judge  has  general  power  to  grant 
letters  of  administration,  and  as  such  letters 
can  be  granted  lawfully  on  the  estate  of  a 
deceased  minor,  an  allegation  in  the  declara- 
tion in  an  action  for  death  by  wrongful  act 
of  a  minor,  that  the  plaintiff  was  duly  ap- 
pointed administrator  of  the  estate  of  the  de- 
ceased, is  a  sufficient  allegation  of  the  grant- 
ing of  such  letters,  and  the  regularity  of  the 
grant  cannot  be  attacked  collaterally.  Bow- 
den  r.  Jacksonville  Electric  Co.  (Fla.),  7- 
859. 

In  an  action  by  an  administrator,  an  alle- 
gation in  the  declaration  that  the  plaintiff 
was  "  duly  appointed "  administrator  of  the 
estate  of  his  intestate  means  that  he  was  ap- 
pointed according  to  law.  Bowden  V.  Jack- 
sonville Electric  Co.  (Fla.),  7-859. 

Allegation  of  detention  of  money.  — 
Tliough,  in  charging  an  administrator  in  re- 
spect to  a  debt  made  by  lijs  det'cilent,  it  is 
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usual  to  allege  that  he  detains,  or  owes  and 
detains,  the  money,  the  omission  of  the  word 
"  detains  "  and  use  of  the  word  "  owes  "  only, 
do  not  vitiate  a  declaration,  charging  the  de- 
fendant as  administrator  and  setting  forth 
facts,  imposing  liability  in  a  representative 
capacity  only.  Cameron  v.  Hicks  (W.  Va.), 
17-926. 

Amendment  of  pleadings.  —  In  an  ac- 
tion by  an  administrator  de  bonis  non,  where 
duly  authenticated  copies  of  his  official  bond 
and  letters  testamentary  have  been  filed  with 
the  clerk  of  the  court  in  compliance  with  the 
Colorado  statute  (Mills's  Ann.  St.  Rev.  Supp., 
§1  4733,  4734),  the  proper  practice  being  to 
incorporate  copies  of  those  documents  in  the 
petition  itself,  which  has  not  been  done,  he 
should  be  allowed  to  amend  in  this  particu- 
lar. Berkey  v.  Board  of  Com'rs  (Colo.),  20- 
1109. 

Constrnctlon  of  pleadings  in  action 
against  ezecntor.  —  A  purpose  to  impress 
a  trust  in  a  testatrix's  estate  in  the  hands  of 
the  executor,  and  not  to  establish  a  debt 
against  the  estate,  is  disclosed  by  a  bill  which 
states  no  fact  from  which  an  indebtedness 
would  arise,  but  merely  alleges  that  the  de- 
fendant's testatrix  was  the  wife  of  one  S.,  of 
whose  estate  the  plaintiff  was  administrator 
de  bonis  non;  that  S.  had  bequeathed  all  his 
property  to  his  wife  for  life,  with  the  right 
to  use  so  much  of  the  principal  thereof  as 
might  be  necessary  for  her  support,  and  di- 
rected that  any  balance  undisposed  of  at  her 
death  should  be  divided  among  his  children; 
that  the  property  of  S.  was  held  by  the  de- 
fendant's testatrix  in  trust  for  the  children 
of  S.,  and  had  come  into  the  hands  of  the  de- 
fendant as  executor;  that  it  was  the  duty  of 
the  defendant  to  turn  over  such  property  to 
the  plaintiff;  that  tfle  plaintiff  could  not 
make  his  inventory  as  administrator  de  bonis 
non  without  a  statement  or  account  as  to  the 
assets  of  the  estate  of  S.  in  the  defendant's 
hands;  and  praying  that  an  account  be  taken 
as  to  such  assets.  Probate  Court  v.  Williams 
(R.  I.),  19-554. 

Action  to  set  aside  void  sale.  —  The 
Kansas  statute  requiring  actions  brought  by 
the  heirs  of  a  deceased  person  for  the  recov- 
eiy  of  real  property  descending  to  them,  but 
sold  by  the  administrator  of  the  estate  of  the 
decedent  under  an  order  of  court  directing 
such  sale  to  be  commenced  within  five  years 
after  the  date  of  recording  of  the  deed  made 
in  pursuance  of  the  sale,  applies  to  sales 
which  are  void  for  want  of  notice  to  the 
heirs,  of  the  proceedings  upon  which  the  deed 
is  based.     O'Keefe  v.  Behrens  (Kan.),  9^867. 

d.  Limitation  of  actions. 
Action  for  funeral  expenses,  see  Limitation 
OF  Actions,  3. 

Neglect  of  attorney  to  begin  action. 

—  Under  a  statute  limiting  the  time  for 
prosecuting  claims  against  decedents'  estates, 
but  providing  that  a  creditor  may  sue  on  his 
claim  after  the  time  limited  if  he  is  not 
chargeable  with  "  culpable  neglect,"  it  is  no 
excuse  for  delay  that  the  creditor  placed  the 
Vols.  1-20  —  Ann.  Gas.  Digest,  —  49, 


claim  in  the  hands  of  an  attorney  who  ne- 
glected to  prosecute  it.  It  must  be  shown 
that  the  neglect  of  the  attorney  was  not  cul- 
pable, as  the  neglect  of  the  attorney  is  equi- 
valent to  neglect  of  the  party  himself.  Beale 
V.  Swasey  (Me.),  20-396. 

e.  Evidence. 

Decree  adjudging  estate  insolvent.— 

A  decree  adjudging  an  estate  insolvent  is  not 
competent  evidence  of  that  fact  in  an  action 
by  the  administrator  against  a  creditor  whose 
claim  has  been  paid  in  full,  to  recover  the 
amount  paid  in  excess  of  the  creditor's  pro 
rata  share,  where  the  creditor  was  not  a 
party  to  the  proceeding  i^dulting  in  the  ad- 
judication of  insolvency.  Woodruff  v.  H.  B. 
Claflin  Co.   (N.  Y.),  19-791. 

f.  Judgment. 

Wron^...'nl  entry  against  executors 
personally.  —  A  judgment  in  an  action 
against  executors,  on  a  claim  against  the  de- 
cedent, which  is  entered  against  the  defend- 
ants personally,  will  be  modified  so  as  to 
make  the  defendants  liable  in  their  capacity 
as  executors.  Clayton  v.  Dinwoodey  (Utah), 
14-926. 


EXECUTORY  CONTRACTS. 

Assignability,  see  Assignments,  1  b. 

EXECUTORY  LIMITATIONS. 

Limitation  over  as  affecting  operation  of  rule 
in  Shelley's  case,  see  Shelley's  Case. 
Rule  in. 

Executory  devises,  see  Wills,  8  c  (10). 

EXEMPLARY  DAMAGES. 

See  Damages,  4. 

EXEMPTIONS. 

See  Executions,  5;  Taxation,  12. 

Contract  exempting  railroad  from  liability 
for  fires,  see  Fibes,  3. 

Compensation  of  personal  representatives,  see 
Executors  and  Administrators,  13. 

Exemption  from  arrest  on  civil  process,  see 
Extradition,  5. 

Exemption  from  jury  duty,  see  Jury,  3. 

Gas  companies  exempt  from  license  tax  as 
manufacturers,  see  Gas  and  Gas  Com- 
panies, 3. 

Homestead  exemptions,  see  Homestead. 

Liability  to  civil  process,  see  Summons  and 
Process,  3. 

Necessity  of  setting  up  exemption  in  garnish- 
ment proceedings,  see  Garnishment,  4. 

Operation  of  license  laws,  see  Havkers  and 
Pedplebs,  4, 
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Particular  ofiScers  exempted'  from  civil  ser- 
vice rules,  see  PuBuc  Officebs,  3  a  (3), 

Property  exempt  from  admiiiisti-ation,  see 
_-   EXecdtoes  aud  Administbatoks,  6. 

Eight  of  nonresident  defeiidant  to  exemptions 
under  domestic  statiite,  see  Gabnish- 
MENT,  3  a. 

Succession  taxes,  see  Taxation,  13  b  (2)  (c). 

Taking  testimony  of  absent  witness,  see 
■    Depositions,  3. 

Taxation  of  corporations,  see  Taxation,  11  g. 

Veterans  of  civil  war  exempted  from  license 
taxes,  see  Licenses,  3. 


EXHIBITIONS. 


EXPERIENCE. 

Judicial  notice  of  matters  of  commoil  fexpeH- 
ence,  See  EviCence,  1  i.  "         ■•    •■ 

Testimony  as  to  experience  in  similar  bases, 
see  Cbiminal:  Law,  6  n  (:T ) . 


EXPfRIlHENTS. 

See  Akson,  4;  CeiminaL  Law,  6  n  (1) ;  Evi- 
dence, 6;  HoMielBE,  6  «  (1).    ■ 
Admissibility  in  criminal  cases,  see  CRIMINAL 

.Law,  6  n  (8).  ... 

Permitting   jury   to    make   experiments,    see 

tBIAL,  7. 


See  Thbatbes  and  Pubuc  Resobts. 
State  fairs,  see  States,  11. 
Suppression  of  awards,  seb  Equitt,  2  f. 


EXPERT   AND   OPINION  EVIDENCE. 

See  Evidence,  8. 


EXHIBITS. 

Reference  to  exhibits  in  pleading,  see  Plbiad- 

-     ing,  3  e. 
Takltig  exhibits  to  jury  room,  see  JtrftT,  7  d 

(3). 
Variance  between  pleading  and  exhibits,  see 
PrEAMNG,  10. 


EXIT. 

Duty  of  carrier  to  provide  safe  exits  from 
stations,  see  Cabbiebsj  6  e   (3). 


EXONERATION. 

See  Bail,  8. 

Effect  of  exoneration  clause  in  mortgage,  see 
Limitation  of  Actions,  4  a  (2)    (a). 


EX  PARTE. 

Appeal   from   ex  parte   orders,   see  Appeal 

and  Ebbob,  4  a. 
Nature    of    condemnation    proceedings,    see 

Eminent  Domain,  9  b. 


EXPECTANCY  OF  UT±. 

Proof  by  expert  testimony,  see  Evidence,  8 
b  (3). 

EXPENSES. 

Allowance  to  guardian  ad  litem,  see  Infants, 
3  f  (3). 

Duty  of  county  judge  to  keep  account  of  ex- 
penses, see  Judges.  3  a.  , 

Payment  of  expenses  of  jurors,  sfee  Juby,  4  e. 

Right  of  public  oflScers  to  incur  expenses,  see 
Public  Officers,  5  c. 


EXFIrANATION. 

Necessity  of  explaining  plea  of  guilty  to  ac- 
•     cused,  see  Cbiminax  Law,  6  j.(l). 


EXPLOSIONS  AND  EXPLOSIVES. 

1.  Stoeing  ob  Keeping  Explosives,  770. 

a.  In,gener£Ll,.770. 

b.  When  possessibn  constitutes  nui- 

sance, 771. 

2.  Sale  of  Explosives,  771. 

3.  Shipment  of  Explosives,  772. 

4.  Blasting,  772. 

5.  Disghabge  of  Fibewobks,  772. 

6.  Actions    FdR    Injubies    CAtiSEb   by 

Explosives,  773. 

a.  Pleading,  773. 

b.  Evidence  and  burden  of  proof,  773. 

c.  Charge  of  court,  773. 

Explosion  clause  in  fire  policy,  see  Insur- 
ance, 5  g  (10); 

Lien  tor  explosives  furnished  for  excavating, 
see  Mechanics'  Liens,  4. 

1.  Stobinq  oe  Keeping  Explosives. 
a.  In  general. 

,  Negligence  in  storing  or  keeping.  — 

Independent  of  the  question  of  nuisance,  neg- 
ligence in  the  storing.^or  keepi^ig  or  allowing 
or  causing  an  explosion  of  dangerous  explo- 
sives makes  one  liable  for  the  resulting  dam- 
ages. Whaley  r.  Sloss  Sheffield  Steel,  etc., 
Co.,  (Ala.),. 20-822. 

Limitation  at  rule.  —  The  rule  that  one 
handling  dangerous  articles  miisl  fesp6nd  in 
damages  ioi:,the,..jni|Vtriea  occa8ionei,tUe«l5y 
ia,  limited  t<p  aiftieles  essentially  dangerous 
and..  ..calculatftd  from  itheir.  nature  to  cause 
jjijuiy  ,to  propertv  or ,  persons,  i  Means  *. 
Southern  C9I.  R,.Q9.  (Cal.),  1-206.        .„    ; 

Snlphnric  acid.  ,  -^  Sulphuric  acid,, in 
tanks  is  not  inherently  a  dangerous,  sub- 
stance so  as  to  require  a  railroad  company 
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to  take  extra  precautions  in  handling  the 
same.  Means  v.  Southern  Cal.  R.  Co.  (Cal.), 
1-206. 

Injury  to  licensee.  —  The  owner  of 
premises  is  under  no  duty  to  a  mere  licensee 
to  have  the  premises  in  a  safe  condition,  and 
a  railroad  company  in  whose  freight  house  a 
tank  of  acid  explodes  is  not  liable  for  the  re- 
sulting injury  to  a  person  upon  the  premises 
for  a  private  purpose.  Means  r.  Southern 
Cal.  R.  Co.  (Cal.),  1-206. 

Injury  to  trespassing  children.  — 
Rule  stated  as  to  the  degree  of  care  required 
of  persons  having  possession  and  control  of 
dangerous  explosives,  as  respects  young  chil- 
dren and  others.  Mattson  v.  Minnesota,  etc., 
R.  Co.  (Minn,),  5-498. 

b.  When  possession  constitutes  nuisance. 

Character  of  explosives.  —  The  keeping 
or  storing  of  a  quantity  of  different  kinds  of 
explosives  may  be  a  >  nuisance  when  it  would 
not  be  were  there  the  same  quantity  of  any 
one  of  the  different  kinds.  \Yhaley  v.  Sloss 
Sheffield  Steel,  etc.,  Co.    (Ala.),  20-822. 

Place  or  locality  of  storage.  —  The 
place  or  locality  may  determine  the  question 
of  nuisance  in  keeping  or  storing  explosives. 
Whaley  v.  Sloss  Sheffield  Steel,  etc.,  Co. 
(Ala.),  20-822. 

Storage  in  city.  —  Whether  the  storing 
or  keeping  of  explosives  in  a  city  constitutes 
a  nuisance  depends  on  the  quantity  and  kind 
of  explosives  kept,  the  purpose  and  length  of 
time  for  which  they  are  kept,  the  kind  and 
character  of  the  magazine  or  house  in  which 
they  are  kept,  and  what  protection  is  afforded 
by  the  mode  of  keeping.  Whaley  v.  Sloss 
Sheffield  Steel,  etc.,  Co.  (Ala.),  20-822. 

A  count  for  the  explosion  of  dynaniite 
merely  alleging  the  storing  or  keeping  of 
large  quantities  of  dynamite  dr  othei:  explo- 
sives in  a  thickly  settled  portion  of  a  city, 
in  proximity  to  many  buildings  and  persons, 
does  not  show  a  nuisance  per  se.  Whaley  i;. 
Sloss  Sheffield  Steel,  etc.,  Co.   (Ala,),  20-822. 

Storage  near  durelling  house.  —  The 
mere  possession  of  explosives  by  a  person  who 
is  using  them  in  his  business  is  hot  unlawful, 
but  no  person  can  store  them  so  near  to  a 
dwelling  house  as  to  endahgei:  its  occupants 
without  being  guilty  of  maintaining  a  nui- 
sance, private  or  public.  H.  S.  Kerbaugh  v. 
Caldwell  (U.  S.),  10-453. 

The  keeping  of  explosives  in  large  quanti- 
ties in  the  vicinity  of  a  dwelling  house  is  a 
nuisance  per  se,  and  may  be  abated  by  an 
action  at  law  or  ah  injunction  in  equity,  and 
if  an  actual  injury  results  therefrom  the  per- 
son keeping  the  explosives  is  liable  therefor, 
even  though  the  injury  is  not  chargeable  to 
his  .personal  negligence.  K.  S.  Kerbaugh  v. 
Caldwell  (U.  g.),  10-453. 

Storage  on  island.  —  The  storage  on  an 
island  in  a  navigable  river,  the  title  to  which 
island  is  in  the  state  and  the  riparian  own- 
ers, of  a  Jarge  quantity  of  dynamite  by  a 
United  States  government  contractor,  to  be 
used  in  deepening  the  channel  of  the  river, 
and  which   according  to   past   experience   is 


liable  to  explode  to  the  damage  of  adjacent 
property  and  boats  plying  near  by,  consti- 
tutes a  nuisance,  and  will  be  enjoined.  Hen- 
derson y.  .Sullivs^n  (U.  S.),  14-590. 

Iiiability  where  storage  constitutes 
nuisance.  —  Where  explosives  are  stored  or 
kept  in  such  quantities,  of  such  kinds,  in 
such  locations,  for  such  time,  and  for  such 
purposes,  as  to  constitute  per  se  a  nuisance, 
the  one  so  creating  or  continuing  the  nuisance 
ia  liable  for  damages  resulting,  independent 
of  the  question  of  negligence.  Whaley  r. 
Sloss  Sheffield  Steel,  etc.,  Co.   (Ala.),  20-822, 

VVhere  the  storing  of  large  quantities  of 
explosives  in  a  magazine  near  a  private 
dwelling  constitutes  a  nuisance,  the  person 
maintaining  the  nuisance  is  liable  for  per- 
sonal injuries  sustained  by  the  occupant  of 
the  dwelling  in  consequence  of  an  explosion. 
H.  S.  Kerbaugh  v.  Caldwell  (U.  S.),  10- 
453. 

Question  of  nuisance  for  jury.  —  In 
an  action  to  recover  damages  for  personal 
injuries  sustained  by  the  plaintiff  in  conse- 
quence of  an  explosion,  where  the  evidence 
shows  that  before  the  explosion  the  defend- 
ant had  stored  large  quantities  of  highlj' 
explosive  materials' within  a  '  thousand  feet 
of  the  plaintiff's  dwelling  house,  and  that  the 
force  of  the  explosion  was  so  great  that  the 
plaintiff  was  thrown  from  the  chair  in  which 
he  was  sitting  in  his  dwelling,  it  is  for  the 
jury  to  determine  whether  the  act  of  the  de- 
fendant in  so  storing  the  explosives  consti- 
tuted a  nuisance.  H.  S.  Kerbaugh  v.  Caldwell 
(U.  ^.),  10-453. 

Injunction  to  prevent  storage. — Where 
it  appears  that  a  highly  important  public 
work  in  deepening  the,  channel  of  a  naviga- 
ble river  cannot  be  carried  on  by.  the  con- 
tractor without  the  storage  of  dynamite  on  a 
certain  island  in  the  river,  and  that  a  rea- 
sonable amount  of  dynamite  can  be  stored 
there  without  injuring  persons  or  property 
in  the  vicinity,  and  to  the  great  interest  of 
the  public  in  improving  the  river,  an  injunc- 
tion at  the  suit  of  an  adjacent  property 
owner  against  the  storage  oif  any  dynamite 
at  that  point  will  be  refused,  but  an  iiijunc- 
tion  will  be  granted  against  the  storage  of 
dynamite  there  in  such  quantities  as  to  create 
danger  to  the  complainant  or  his  family  ov 
to  the  real  or  personal  property  owned  hy 
him.    Henderson  v.  Sullivan  (U.  S.),  14-590. 

2.  Sale  of  Explosh'es. 
Iiiability  for  injury  to  third  person. 

-4.1n  an  action  against  the  manufacturer  of 
champagne  cider  to  recover  for  injuries  re- 
ceived by  an  employee  of  the  purchaser  due 
to  the  explosion,  of  a  bottle  of  the  cider,  as 
no  contractual  relation  existed  between  the 
manufacturer  and  the  injured  person,  in 
order_  to  warrant  a  recovery  by  him  for  such 
injuries  the  defendant  must  have  had  knowl- 
edge of  the  dangerous  character  of  the  article 
sold.,    O'Neill  J!.  James    (Mich.),  5-177. 

In  an  action  to  recover  for  injui;ies  caused 
to  an  employee  of  the  purchaser  by  the  ex- 
plosion of  a  bottle  of  champagne  cider,  where 
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it  appears  tliat  the  plaintiff  knew  that  the 
champagne  cider,  as  ordinarily  manufactured 
and  sold,  was  charged  with  a  gas,  and  there 
is  no  evidence  from  which  it  may  be  in- 
ferred that  the  defendant  had  knowledge  that 
the  bottle  was  improperly  charged,  and  it 
appears  by  the  evidence  that  the  apparatus 
used  in  charging  the  bottle  was  a  proper  one, 
it  is  the  duty  of  the  court  to  direct  a  verdict 
in  favor  of  the  defendant.  O'Neill  ('.  James 
(Mich.),  5-177. 

Iiiability  of  manufaotiirer  to  retail 
purchaser.  —  A  manufacturer  who  know- 
ingly makes  and  puts  upon  the  market  a 
highly  dangerous  article  not  containing  in- 
trinsic evidence  of  its  dangerous  character, 
without  notice  by  label  or  otherwise  of  its 
dangerous  nature,  fails  in  his  duty  to  such 
persons  as  purchase  it,  and  is  liable  jointly 
with  a  retailer  who  sells  the  article  knowing 
but  not  disclosing  the  dangerous  nature,  to  a 
person  injured  thereby.  Accordingly,  a  dec- 
laration in  an  action  against  the  manufac- 
turer and  retailer  jointly  is  not  demurrable 
for  misjoinder  of  actions  and  parties.  Cle- 
ment V.  Crosby  &  Co.   (Mich.),  12-265. 

3.  Shipment  of  Explosives. 

Dnty  of  shipper  to  disclose  nature.  — 

It  is  the  duty  of  a  shipper  who  delivers  ex- 
plosives or  other  dangerous  goods  to  a  car- 
rier for  transportation  to  disclose  fully  to 
the  carrier  the  nature  of  the  goods  before  the 
shipment  is  made,  and  if  he  fails  to  do  so  he 
will  be  liable  in  damages  for  resultant  in- 
juries to  the  vessel  or  its  cargo.  Inter- 
national Mercantile  Marine  Co.  v.  Fels  (U. 
S.),  18-18. 

What  constitutes  sufficient  disclos- 
ure. —  In  such  an  action,  evidence  examined 
and  held  to  show  a  sufficient  disclosure  by  the 
shipper  of  the  nature  of  the  goods  prior  to 
the  shipment,  so  as  to  relieve  him  from  lia- 
bility; International  Mercantile  Marine  Co. 
V.  Fels   (U.  S.),  18-18. 

4.  Blasting. 

What  constitutes.  —  In  a  prosecution 
for  the  violation  of  a  municipal  ordinance 
requiring  blasts  to  be  securely  covered  so  as 
absolutely  to  prevent  all  danger  to  persons 
or  property,  the  technical  distinction  between 
a  blast  and  what  is  called  a  "  spring  "  shot  is 
immaterial,  as  the  ordinance  is  intended  to 
protect  against  the  danger  of  all  discharges 
of  powder  commonly  understood  as  blasting. 
Spokane  v.  Patterson   (Wash.),  13-706. 

When  blasting  constitutes  a  nui- 
sance. —  Blasting  operations  carried  on  con- 
tinuously for  a  year  or  more  upon  lots 
platted  for  city  purposes,  and  resulting,  from 
the  quantity  of  explosives  used,  in  injuries 
to  other  property,  constitute  prima  fade  a 
nuisance,  and  those  maintaining  the  same 
will  be  held  liable,  even  though  no  negli- 
gence on  their  part  be  alleged  or  proved,  for 
damages  to  the  premises  of  another  occa- 
sioned by  the  vibrations  of  the  earth  or  con- 
cussions of  the  air  resulting  from  the  blast- 
ing.    Longtin  v.  Persell   (Mont).,  2-198. 


Damages  from  concussion.  —  A  prop- 
erty owner  may  recover  for  damages  result- 
ing from  concussion  or  vibration  of  the  earth 
or  air  caused  by  blasting  on  adjoining  prem- 
ises, though  no  physical  substances  are 
thrown  on  the  plaintiff's  property  and  the 
defendant  is  not  guilty  of  negligence.  Hickey 
V.  McCabe   (E.  I.),  19-783. 

Injunction  to  restrain.  —  An  injunc- 
tion will  issue  to  restrain  blasting  on  the  de- 
fendant's premises  in  the  construction  of  a 
canal,  by  which  rocks  are  continuously 
thrown  upon  the  plaintiff's  premises,  al- 
though there  is  no  proof  that  the  blasting  is 
negligently  done,  and  none  of  the  occupants 
of  the  plaintiff's  premises  have  been  liurt, 
and  the  defendant  gives  a  warning  signal  be- 
fore every  blast.  Central  Iron,  etc.,  Co.  c. 
Vandenheuk  (Ala.),  11-346. 

Acts  of  independent  contractor.  — 
On  who  employs  an  independent  contractor 
to  construct  a  wagon  road  through  an  unin- 
habited and  practically  untraveled  mountain- 
ous region,  the  contractor  having  full  control 
of  the  work,  is  not  liable  for  the  negligent 
manner  in  which  the  employees  of  such  con- 
tractor blow  out  a  stump  in  the  course  of  the 
projected  road,  which  causes  the  death  of  a 
person  who  happens  to  be  in  the  vicinity  of 
the  explosion.  Houghton  v.  Loma  Prieta 
Lumber  Co.    (Cal.),  14-1159. 

Iiiability  of  railroad  company  for 
thi'Diving  rock  on  adjoining  land.  .—  A 
landowner  who  sells  to  a  railroad  company 
a  right  of  way  through  his  land  cannot  re- 
cover for  injuries  to  the  land,  or  to  crops, 
fences,  or  buildings  thereon,  caused  by  rock 
thrown  on  the  land  in  consequence  of  neces- 
sary blasting  done  in  a  prudent  and  proper 
manner;  but  he  may  recover  for  the  failure 
of  the  railroad  company  to  remove  such  rock 
in  the  shortest  time  in  which  it  can  be  re- 
moved, and  with  the  least  injury  to  the  land. 
Hord  V.  Holston  River  R.  Co.  (Tenn.),  19- 
331. 

Measure  of  damages  for  failure  to 
remove  rock.  —  The  measure  of  damages 
for  the  failure  of  a  railrsad  company  to  re- 
move from  land  through  which  the  road  runs 
rock  thrown  thereon  in  blasting  is  the  cost  of 
such  removal  with  interest  on  the  amount 
from  the  time  that  the  rock  should  have  been 
removed.  The  owner  is  not  entitled  to  re- 
cover as  for  a  taking  of  the  land  on  the 
theory  that  it  would  cost  as  much  to  remove 
the  rock  as  the  land  is  worth,  nor  is  he  en- 
titled to  the  rental  value  for  the  time  that  he 
was  deprived  of  the  use  of  the  land  by  rea- 
son of  the  rock  so  thrown  on  it.  Hord  v. 
Holston  River  R.  Co.  (Tenn.),  19-331. 

5.   DiSCHABOE   OF   FiBKWOBES. 

When  a  nuisance.  —  The  discharge  of 
fireworks  in  a  street  of  a  densely  populated 
city  may  well  constitute  a  nuisance  per  se; 
but  it  is  not  necessarily  illegal  to  exhibit  a 
display  of  fireworks  in  an  open  space  like  a 
park,  where  the  exhibition,  if  conducted  with 
care,  involves  no  serious  danger  to  persons 
or  property.  Crowley  v.  I^chester  Fire- 
works Co.  (N.  Y.),  5-538. 
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A  display  of  fireworks,  in  celebration  of  a 
public  occasion,  given  by  permission  of  the 
city  of  New  York,  in  a  wide  street  bordering 
on  a,  park  seven  acres  in  extent,  by  skilled 
experts  under  the  control  of  the  maker  of  the 
fireworks,  who  is  a  manufacturer  of  high  re- 
pute, and  for  a  great  number  of  years  has 
given  similar  displays  without  an  accident, 
may  be  found  by  the  jury  to  be  a  nuisance  as 
a  matter  of  fact,  but  is  not  a  nuisance  per  se, 
rendering  the  city  liable  for  injuries  caused 
by  the  explosion  of  a  mortar  used  to  send  up 
bombs,  and  which  was  carefully  tested  prior 
to  use  and  found  to  be  in  sound  condition. 
Melker  v.  New  York  (N.  Y.),  13-544. 

Negligence  a  question  of  fact.  —  In 
an  action  to  recover  damages  for  personal 
injuries  sustained  through  the  setting  off  of 
fireworks,  the  question  of  negligence  in  con- 
ducting the  exhibition  held  to  be  for  the  jury. 
Crowley  i'.  Rochester  Fireworks  Co.  (N.  Y.), 
5-538. 

6.   Actions   fob   Injuries   Caused  bt  Ex- 
plosives. 

a.  Pleading. 

Allegation,  as  to  kind  of  explosive.  — 

As  it  might  be  safe  to  keep  one  hundred  or 
one  thousand  pounds  of  one  explosive  ar.c'. 
dangerous  to  keep  fifty  pounds  of  another 
explosive,  a  complaint  for  explosion  should 
not  allege,  in  the  alternative,  the  keeping  of 
dynamite  "  or  other  explosives."  Whaley  v. 
Sloss  Sheffield  Steel,  etc.,  Co.  (Ala.),  20-822. 

Failure  to  allege  negligence  or  nui- 
sance. —  A  count  for  the  explosion  of  dyna- 
mite, not  alleging  any  negligence  or  action- 
able wrong  in  the  storing,  keeping,  or  explo- 
sion thereof,  and  not  alleging  sufficient  facts 
to  show  that  the  storing  or  keeping  of  it  was 
a  nuisance  per  se,  is  insufficient.  Whaley  v. 
Sloss  Sheffield  Steel,  etc.,  Co.   (Ala.),  20-822. 

Allegation  of  defendant's  duty.  —  In 
an  action  against  a  manufacturer  of  stove 
polish  for  injuries  caused  by  an  explosion  of 
the  polish  wliile  being  used,  a  declaration  al- 
leging that  it  was  the  duty  of  the  defendant 
to  know  the  properties  of  the  polish  manu- 
factured by  it,  and  that  it  should  not  manu- 
facture and  sell  a  dangerous  and  highly  in- 
flammable substance  of  such  composition  and 
character  as  to  be  liable  to  ignite,  explode, 
or  spontaneously  burn,  and  should  not  de- 
ceitfully withhold  information  of  such  dan- 
gers from  the  public,  is  a  sufficient  allegation 
of  the  defendant's  duty  although  it  does  not 
allege  that  all  of  the  defendant's  product  was 
of  such  dangerous  character.  Clement  v. 
Crosby  Co.   (Mich.),  12-265. 

Allegation  of  scienter.  —  If  in  such  an 
action  an  allegation  of  scienter  is  necessary, 
it  is  necessarily  implied  by  the  allegation  of 
deceitful  and  artful  withholding  from  the 
public  of  knowledge  of  the  dangerous  char- 
acter of  the  substance.  Clement  v.  Crosby 
&  Co.  (Mich.),  12-265. 

Allegation  of  failure  to  give  xrarn- 
ing.  —  In  such  an  action,  a  want  of  warn- 
ing by  the  defendant  as  to  the  dangerous 
character  of  the  stove  polish  is  sufficiently 


pleaded  by  an  allegation  that  the  defendant 
placed  it  upon  the  market,  at  the  same  time 
deceitfully  and  wilfully  concealing  from  the 
public  its  dangerous  elements  and  properties, 
and  that  these  properties  are  such  as  to  make 
the  substance  liable  to  spontaneous  combus- 
tion and  explosion.  Clement  v.  Crosby  & 
Co.  (Mich.),  12-265. 

h.  Evidence  and  burden  of  proof. 

Evidence  of  negligence  on  prior  oc- 
casions. —  In  an  action  to  recover  damages 
for  personal  injuries  sustained  by  tlie  plain- 
tiff in  consequence  of  an  explosion,  where  the 
plaintiff  charges  that  the  defendant  was 
guilty  of  maintaining  a  nuisance  in  the  stor- 
ing of  the  explosives,  it  is  competent  for  the 
plaintiff  to  introduce  evidence  to  show  that 
the  stove  in  one  of  the  magazines  was  red  hot 
on  a  date  a  few  days  prior  to  the  explosion 
and  on  a  date  in  the  month  preceding  the 
month  of  the  explosion.  The  plaintiff  may 
also  introduce  evidence  relating  to  th"?  quan- 
tity and  character  of  the  explosives  stored  in 
the  magazines.  H.  S.  Kerbaugh  v.  Caldwell 
(U.   S.),   10-453. 

Sufficiency  to  show  negligence.  —  In 
an  action  to  recover  damages  for  personal 
injuries  to  children  caused  by  an  explosion 
on  the  defendant's  premises,  evidence  held 
sufficient  to  justify  the  jury  in  finding  the 
defendant  negligent  and  the  children  free 
from  contributory  negligence.  Mattson  c. 
Minnesota,  etc.,  R.  Co.   (Minn.),  5-498. 

Effect  of  explosion  on  surrounding 
objects.  —  In  an  action  for  damages  caused 
to  a  building  by  an  explosion,  it  is  competent 
to  sliow  the  effect  of  the  explosion  on  an- 
other building  in  the  immediate  neighbor- 
hood. Linforth  v.  San  Francisco  Gas,  etc., 
Co.    (Cal.),  19-1230. 

Burden  of  proof  on  plaintiff.  —  Each 
count  of  the  complaint  in  an  action  for  dam- 
ages for  injuries  caused  by  an  explosion  being 
based  on  some  actionable  negligence  of  the 
defendant,  a  charge  that  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  explosion 
occurred  because  of  the  defendant's  negli- 
gence is  proper.  Whaley  v.  Sloss-Sheffield 
Steel,  etc.,  Co.   (Ala.),  20-822. 

Burden  of  proving  failure  to  dis- 
close. —  In  an  action  in  admiralty  by  the 
owner  of  a  vessel  to  recover  damages  for  in- 
juries to  the  vessel  alleged  to  have  been 
caused  by  the  explosion  of  goods  shipped  bv 
the  defendant,  where  the  libel  alleges  that 
the  defendant  failed  to  inform  the  libelant 
of  the  dangerous  character  of  the  goods,  as 
required  by  the  common  law  and  by  pro- 
visions in  the  bill  of  lading,  the  burden  of 
proving  that  allegation  is  upon  the  libelant. 
International  Mercantile  Marine  Co.  c.  Fels 
(U.  S.),  18-18. 

c.  Charge  ol  court. 
Explosion  which  could  not  have  been 
averted.  —  Each  count  in  an  action  for 
damages  for  injuries  caused  by  an  explosion 
liaving  attributed  it  to  some  kind  of  negli- 
gence, it  is  proper  to  instruct  the  jury   to 


774 


ANK  CAS.  DIGEST,  VOLS.  1-20. 


find  for  the  defendant  if  they  believe  from 
the  evidence  that  the  explosion  could  not 
have  been  anticipated  or  averted  by  human 
foresight.  Whaley  v.  Sloss-Sheffield  Steel, 
etc.,  Co.   (Ala.),  20-822. 

An  instruction,  in  an  action  for  damages 
for  injuries  caused  by  an  explosion,  to  find 
for  the  defendant  if  the  jury  believe  from  the 
evidence  that  the  explosion  would  probably 
have  occurred  regardless  of  whatever  means 
might  have  been  employed,  and  that  the 
magazine  was  located  at  a  "  proper "  place, 
is  proper,  the  location  of  the  magazine  and 
the  manner  of  storing  being  material  in- 
quiries, and  the  use  of  the  word  "  proper " 
being  better  than  "  not  an  improper." 
Whaley  v.  Sloss-Sheffield  Steel,  etc.,  Co. 
(Ala.),  20-822. 

Cause  of  explosion  in  donbt.  —  Where 
in  an  action  for  damages  for  injuries  caused 
by  an  explosion  each  of  the  counts  alleges 
some  one  or  other  cause  for  the  explosion, 
an  instruction  to  find  for  the  defendant  if 
from  all  the  evidence  the  jury  find  that  the 
cause  of  the  explosion  "  lies  wholly  within 
the  realm  of  conjecture  and  doubt "  is  proper. 
Whaley  v.  Sloss-Sheffield  Steel,  etc.,  Co. 
(Ala.),  20-822. 

Direction  of  verdict  for  defendant.  — 
In  an  action  against  a  vendor  by  a  third 
person  injured  by  the  explosion  of  an  article 
sold,  evidence  held  to  warrant  the  trial  court 
in  directing  a  verdict  for  the  defendant. 
O'Neill  V.  James   (Mich.),  5-177. 

EXPOSITIONS. 

State  fairs,  see  States,  11. 
Suppression  of  awards  in  equity,  see  EQUITY, 
2  f. 

EX  POST  FACTO  LAWS. 


EXPRESS   TRUSTS. 

See  Trusts  and  Trustees,  la  (1). 


EXPBESSIO    UNIUS    EXCLUSIO    EST 
ALTERIUS. 

Application   to  construction  of  statutes,   see 

Statutes,  4  b. 
Application    of    statutes    of    limitation,    see 

Limitation  of  Actions,  1  c. 


EXPROPRIATION. 

See  Eminetnt  Domain. 

EXPULSION. 

Members  of  legislatures,  see  States,  3. 
Members  of  societies,  see  Socieiies  and  Um- 

incobporated  Associations,  2. 
Pupils  in  public  schools,  see  Schools,  8  b. 

EXTENSION. 

Extending  term  of  lease,  see  Landlord  and 

Tenant,  3  e. 
Time    of    payment    extended    by    agent,    see 

Agency,  3  a  (2). 
Time  to  appeal,  see  Appeal  and  Eeeob,  7  a. 


EXTINGUISHMENT. 

See  Basements,  3. 

Purchase  of  fee  by  owner  of  ground  rent,  see 
Ground  Rents,  2. 


Change  of   punishment  after   conviction,   see 

Criminal  Law,  7  c   (1). 
Statutes  providing  for  increased  punishment 

of    habitual    criminals,    see    Criminal 

Law,  7  a. 

EXPOSURE. 

Exposing  goods  for  sale,  see  Hawkers  and 
Peddlers,  2. 


EXPRESS    COMPANIES. 

Combination  of  railroad  and  express  com- 
panies as  violation  of  anti-trust  law, 
see  Monopolies  and  Corporate  Trusts, 
3  b. 

Duty  to  servants  respecting  cars  and  tracks 
not  under  its  control,  see  Master  and 
Servant,  3  b. 

EXPRESS   MESSENGER. 

Express  messenger  ng  passenger,  see  Car- 
riers, C  d'(ll). 


EXTORTION. 

Threats  to  extort  money,  see  Threats. 

Collection  by  officer  of  fees  not  dne. 

—  At  common  law  the  collection  by  an  officer 
of  a  fee  before  it  is  due  and  payable  is  ex- 
tortion.    State  V.   Cooper    (Tenn.),   15-lllfe. 

The  Tennessee  statute  prohibiting  officers 
from  demanding  or  receiving  fees  or  com- 
pensation further  than  is  expressly  allowed 
by  law  refers  not  only  to  the  amount  of  the 
fees  but  to  the  time  when  they  are  legally 
due.      State  r.  Cooper   (Tenn.),  15-1116. 

But  even  if  such  statutory  provision  does 
not  prohibit  the  collection  of  fees  before  they 
are  due,  an  -officer  who  collects  fees  before  , 
they  are  due  is  guilty  of  extortion,  as  there 
is  nothing  in  the  Tennessee  statutes  chang- 
ing the  common-law  rule  in  this  particular. 
State  V.  Cooper  (Tenn.),  15-1116. 


EXTRA   ALLO'WANCES. 

See  Costs,  7. 


EXTRADITION. 
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EXTRADITION. 

1.  In  Genebal,  775. 

2.  Intkbnational  Extkadition,  775. 

3.  Intebstate  Extradition,  775. 

a.  Who  is  fugitive  from  justice,  775. 

b.  Right  of  asylum,  775. 

4.  EXTRADITION    PpOCEEDINQS,    775. 

a.  Indictment   or   aflSdavit   as   basis 
'  for  proceeding,  775. 

b.  Duty  and  authority  of  executive, 

776. 

c.  Review  by  courts  of  executive  ac- 

tion, 776. 

d.  Proof  of  identity  of  fugitive,  776. 
«.  Arrest   and   deportation   of   fugi- 
tive, 776. 

5.  Privileges    of    Person    Extradited, 

^76. 

6.  Trial  after  Extradition,  776. 

a.  For  offense   other   than   that  for 

which  extradited,  776. 

b.  Right  to  question  validity  of  ex- 

jiradition,  777. 

1.  In  General. 

Application  of  habeas  corpus  act.  — 

The  English  Habeas  Corpus.  Act  does  not 
apply  to  extradition  proceedings.  In  re 
Harsha   (Ont.),  6-496. 

Bes  judicata,  former  jeopardy,  and 
autrefois  acquit.  —  The  doctrines  of  res 
judicata,  former  jeopardy,  and  autrefois 
acquit  are  not  applicable  to  extradition  pro- 
ceedings.    In  re  Harsha   (Ont.),  6-496. 

2.  International  Extradition. 

Tribunal  for  interpretation  of 
treaty.  —  Whpre  it  is  sought  to  extradite 
a  person  from  Canada  to  the  United  States 
under  the  British  Extradition  Convention, 
the  question  whether  the  crime  pomes  within 
the  prqvisions  of  the  treaty  is  a  matter  for 
the  decision  of  the  Dominion  authorities,  and 
by  the  express  terms  of  the  treaty  itself  such 
decision  is  final.  Johnson  v.  Browne  (U. 
S.),  10-636. 

Repeal  of  treaty  by  implication.  — 
The  provisions  of  the  Webster-Ashburton 
treaty  with  Great  Britain  concerning  extra- 
dition have  not  been  repealed  by  implication 
by  the  Extradition  Convention  with  that 
nation.     Johnson  v.  Browne  (U.  S.),  10-636. 

3.  Interstate  Extradition. 
a.  Who  is  fugitive  from  justice. 
Person  leaving  state  after  indict- 
ment. —  A  person  charged  by  indictment  or 
by  affidavit  befoi'e  a  magistrate,  with  the 
commission  within  a  state  of  a  crime  dovei'ed 
6y  its  laws,  and  who  after  the  date  of  com- 
mission of  such  crime  leaves  the  state,  be- 
comes, from  the  time  of  such  leaving,  a  fugi- 
tive of  justice  within  the  meaning  of  the 
Federal  Constitution  and  laws  concerning  ex- 
tradition, no  matter  for  what  purpose  he 
leaves  the  state.  Appleyard  v.  MaSsachu- 
.setts  (U.  S.),  7-1073.  ■ 


Person  leaving  state  with  consent  of 
authorities.  —  A  person  who  is  in  a  state 
when  a  crime  is  committed,  and,  after  an  in- 
^ictmept  against  hiin  fqr  such  crime  has  been 
dismissed  wifliput  trial,  leaves  the  state,  even 
Witb  the  knowledge  or  with  the  consent  of 
thf  ^tate  authorities,  is  a  fugitive  from  jus- 
tice within  tlie  meaniijg  of  the  Constitutipin 
and  laVs  of  the  pnited  Stateg,  and  subject 
to  extradition  fpr  such  crime.  B9,ssing  v. 
Cady  (U.  S.),  l'3-905. 

Person  not  consciously  fleeing  from 
justice,  -r  A  person  may  be  a  fugitive  from 
justice  within  the  meaning  of  the  provisions 
of  the  federal  Constitutiori  and  laws,  though 
at  the  time  he  left  the  demaiidins;  state  he 
had  no  belief  that  he  had  viojated  its  crim- 
inal laws,  and  though  he  did  not  consciously 
flee  from  justice  in  order  to  avoid  prosecution 
for  the  criine  with  which  he  is  cl^arged. 
Appieyard  v.  Massachusetts  (U.  S.),  7-1073. 

Question  for  executive.  —' Where  the 
requisition  "papers  in  intei'State  ext'radition 
proceedings  show  that  the  accused '  is  regil- 
larly' charged  By  indictment  wife  a  crinje 
committed  in  thfe  demanding  state,  and  is  a 
fugitive  from  thejusticfe  of  that  state,  the 
governor  of  the"  extraditing  state  is  entitled 
to  accept  such  papers'  as  ^being  prima  faJdie 
sufficient  for  a  warrant  of  arrest,  and  his 
failure  to  require  independtint  proof  that  the 
accused  is  a  fugitive  Cannot  be  regarded '  as 
an  infringement  of  any  right  secured  to  the 
accused  by  the  Constitution  or  laws  of  the 
United  States.  Pettibone  v.  Nichols  (U.  S.) 
7-1047.  ■  ^       .    " 

b.  Right  of  asylum. 

Nature  and  source  of  right.  —  A  fugi- 
tive from  justice,  never  acquires  a  personal 
right  to  an  asylum  anywhere,  but  all  such 
rights  as  he  may  claim  in  thjs  respect  flow 
entirely  out  of  the  rights  of  the  sovereign  in 
whose  territory  he  has  taken  refuge  to  fur- 
nish an  asylum  and  to  refuse  tq  surrender  the 
criminal  except  upon  such  terms  as  it  pleases 
to  impose.     Knox  v.  State   (Ind.),  3-539. 

4.  Extradition  Proceedings. 

a.  Indictment  or  affidavit  as  basis  fpr  pro- 
ceeding. 
Necessity  under  federal  statute.— The 

federal -statute  relative  to  interstate  extradi- 
tion makes  it  essential  to  the  right  to' arrest 
an  alleged  fugitive  from- justice,  under  a  war- 
rant of  the  executive- of  the  state  ' where  he 
is  found,  that  such  executive  shall  be  fur- 
nished; ri,efore  issuing  his  warrant,  with  a 
copy  tof  an  indictment  found  or  an  affidavit 
made  before  a  magistrate  in  the  demanding 
state,  ch4r.;*irig.tl«  fiigitive  with  crime "cbm- 
mitted  by  him  in  such  state.  Compton  r. 
Alabamd' (U.  S.),  16-1098.^ 

Affidavit  made,  before  notary  public. 
--  The  word  '•  magistrate,"  as  used ,  in  the 
statute  above  meiftioned  has  reference  to  any 
person  who  is  regardp^  as  «,  magistrate  under 
th^  law  of  the  stale  whej-e  the-allegpd  crime 
16-]°M?  C(p™ptpn  «•  Alabama  (D.  s7), 

.\s  notaries  public  in  the  stq,te  of  G«orgifl, 
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are  ex  officio  justices  of  the  peace,  it  follows 
that  an  affidavit  made  before  a  notary  public 
in  that  state  is  an  afiSdavit  made  before  a 
magistrate,  within  the  meaning  of  the  stat- 
ute above  mentioned.  Compton  v.  Alabama 
(U.  S.),  16-1098. 

Affidavit  upon  information  and  be- 
lief. —  An  affidavit  for  arrest  in  extradition 
proceedings  is  sufficient  though  it  is  made 
upon  information  and  belief  only.  In  re 
Harsha   (Ont.),  6-496. 

h.   Duty   and   authority    of   executive. 

No  dnty  to  afford  jndicial  hearing.  — 

No  judicial  hearing  is  required  in  extradition 
proceedings  before  the  governor  of  the  state 
upon  whom  the  demand  is  made.  Farrell  v. 
Hawley   (Conn.),  3-874. 

c.  Eeview  by  courts  of  executive  action. 

Po'wer  to  review.  —  Under  the  Constitu- 
tion and  laws  of  the  United  States  relating 
to  Interstate  extradition,  the  obligation  of 
the  executive  of  a  state  to  deliver  up  a  fugi- 
tive from  justice  on  demand  of  the  executive 
of  another  state  arises  only  where  the  fugitive 
is  legally  charged  according  to  the  usual 
course  of  law  with  the  commission  of  crime 
within  the  state  demanding  his  surrender; 
and  upon  habeas  cprpus  by  such  person  de- 
manding his  release  from  custody  under  ex- 
ecutive warrant  issued  in  pursuance  of  a 
requisition,  the  court  will  go  back  of  the 
requisition,  and  pass  upon  the  sufficiency  of 
the  indictment  upon  which  the  defendant  is 
sought  to  be  extradited,  and  by  which  he  is 
restrained  of  his  liberty,  and  in  case  the  in- 
dictment is  fatally  defective,  will  discharge 
the  prisoner.  In  re  Waterman  (Nev.),  13- 
926. 

Presumption  in  favor  of  findings.  — 
The  finding  of  the  governor  in  extradition 
proceedings  that  a  person  whose  extradition 
is  requested  is  a  fugitive  from  justice  from 
the  demanding  state  and  was  within  such 
state  when  the  crime  was  committed,  will  be 
presumed  to  have  been  made  on  sufficient  evi- 
dence; and  where  the  return  in  habeas  corpus 
proceedings  sets  up  the  order  for  extradition, 
a  reply  merely  stating  that  the  accused  was 
not  in  the  demanding  state  at  the  time  the 
alleged  crime  was  committed  is  demurrable. 
Farrell  v.  Hawley   (Conn.),  3-874. 

Inquiry  into  motives  of  executive.  — 
The  Supreme  Court  of  the  United  States  in 
inquiring  into  the  validity  of  interstate  ex- 
tradition proceedings  will  not  inquire  into 
the  motives  which  induced  the  governor  of 
the  extraditing  state  to  honor  the  requisition. 
Pettibone  v.  Nichols  (U.  S.),  7-1047. 

d.  Proof  of  identity  of  fugitive. 

Bnrden  of  proof.  —  Where  a  person 
arrested  for  extradition  under  an  executive 
warrant  seeks  to  be  discharged  on  habeas 
corpus  on  the  ground  that  he  is  not  the  per- 
son against  whom  the  warrant  is  issued,  the 
burden  of  proving  his  identity  is  on  the  state 
seeking  his  deportaiion.  Barnes  v.  Nelson 
(S.  D.),  20-544. 


Return  to  warrant  as  proof.  —  Where 

the  relator  in  habeas  corpus  to  test  the  va- 
lidity of  an  extradition  proceeding  states  his 
true  name  and  denies  that  he  is  the  person 
named  in  the  proceeding  as  "  H.  alias  S.," 
the  return  of  the  officer  that  he  "  arrested 
the  above-named  relator  designated  in  said 
warrant  "  H.  alias  S."  is  insufficient  to  es- 
tablish the  relator's  identity  as  the  persons 
named  in  the  warrant.  Barnes  v.  Nelson 
(S.  D.),  20-544. 

e.  Arrest  and  deportation  of  fugitive. 

Duty  of  agent  of  demanding  state,— 

In  an  interstate  extradition  proceeding,  no 
obligation  is  imposed  by  the  Federal  Cbnsti- 
tution  or  the  laws  upon  an  agent  of  the  de- 
manding state  so  to  time  the  arrest  of  the 
accused  and  conduct  his  deportation  as  to 
afford  him  a  convenient  opportunity  to  test, 
before  some  court  sitting  in  the  extraditing 
state,  the  question  whether  he  is  a  fugitive 
from  justice  and  as  such  liable  to  be  con- 
veyed to  the  demanding  state  for  trial.  Pet- 
tibone V.  Nichols   (U.  S.),  7-1047. 

Rearrest  in  subsequent  proceeding.— 
Where  a.  person  arrested  in  extradition  pro- 
ceedings for  forgery  is  released  on  habeas 
corpus  on  the  ground  that  there  is  no  proper 
evidence  showing  the  commission  of  the  al- 
leged offense  or  identifying  the  alleged  forged 
document,  he  may  be  rearrested  in  subsequent 
extradition  proceedings  for  the  same  offense 
upon  the  discovery  of  further  and  new  evi- 
dence to  supply  the  deficiencies.  In  re  Harsha 
(Out.),  6^96. 

5.  Pkivileges  of  Pebson  Extbadited. 

Exemption  from  arrest  on  civil 
process.  —  A  fugitive  from  justice  whose 
return  to  the  state  whence  he  fled  has  been 
procured  by  extradition  proceedings  based  on 
a  criminal  charge,  cannot  be  arrested  on  civil 
process  while  within  the  state  by  virtue  of 
such  extradition  and  before  he  has  had  any 
opportunity  to  depart  therefrom.  An  attach- 
ment for  contempt  is  an  arrest  on  civil 
process  within  the  foregoing  rule,  and,  con- 
sequently, a  person  who  has  been  extradited 
from  a  foreign  state  on  a  criminal  charge, 
and  who  is  arrested  for  contempt  immediately 
after  being  released  on  bail,  without  an  op- 
portunity to  leave  the  state,  is  entitled  to  be 
discharged.  State  v,  Boynton  (Wis.),  17- 
618. 

Admission  to  bail  pending  appeal.  — 
If,  in  habeas  corpus  proceedings  issued  to 
secure  the  release  of  a  person  ordered  to  be 
extradited,  the  trial  court  has  power  to  re- 
lease the  person  on  bail  pending  an  appeal 
from  an  order  remanding  the  person,  the  ac- 
tion of  the  court  in  refusing  bail  is  discre- 
tionary.     Farrell  v.  Hawley  (Conn.),  3-874. 

6.  Tbiai,  apteb  Extradition. 

a.  For  offense  other  than  that  for  which  ex- 
tradited. 
Interstate    extradition.    —    A   fugitive 
from    justice   when   extradited   to   answer   a 
specific  crime  may  be  required  to  answer  a 
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different  criminal  charge  before  being  af- 
forded an  opportunity  to  return  to  the  state 
from  which  extradited.  The  principles  gov- 
erning international  extradition  in  this  re- 
spect hav«  no  application  to  cases  of  extra- 
dition between  the  states  of  the  Union.  Knox 
V.  State  (Ind.),  3-539. 

In  trying  a  rendited  fugitive  against  his 
objection  for  an  offense  other  than  that  speci- 
fied in  the  requisition,  no  right  secured  to 
him  by  the  Constitution  and  laws  of  the 
United  States  is  denied.  Knox  v.  State 
(Ind.),  3-539. 

International  extradition.  —  Under  the 
Webster-Ashburton  treaty  with  Great  Britain, 
and  the  Extradition  Convention  with  that 
nation,  and  the  federal  statutes,  a  person 
who  has  been  extradited  from  Canada  to  the 
United  States  for  a  specific  offense  cannot  be 
punished  for  an  entirely  different  offense; 
and  this  is  so  though  the  treaties  contain  no 
positive  language  prohibiting  such  punish- 
ment, and  though  some  of  the  treaties  be- 
tween the  United  States  and  other  nations 
than  Great  Britain  do  contain  such  language. 
Johnson  v.  Browne   (U.  S.),  10-636. 

b.  Eight  to  question  validity  of  extradition. 

Habeas  corpus  in  federal  conrt.  —  The 

Circuit  Court  of  the  United  States  when 
asked,  upon  habeas  corpus,  to  discharge  a 
person  held  in  actual  custody  by  a  state  for 
trial  in  one  of  its  courts  under  an  indict- 
ment charging  crime  against  its  laws,  cannot 
properly  take  into  account  the  methods 
whereby  the  state  obtained  such  custody;  and 
therefore  the  Circuit  Court  will  not  discharge 
a  petitioner  on  the  ground  that  by  means  of 
a  fraudulent  conspiracy  he  was  extradited 
from  another  state  as  a  fugitive  from  justice, 
when  he  was  not  in  fact  such  fugitive  and 
consequently  was  not  liable  to  extradition. 
Pettlbone  v.  Nichols   (U.  S.),  7-1047. 

A  federal  court  will  not,  after  the  inter- 
state extradition  of  a  person  accused  of 
crime,  order  the  discharge  of  the  accused 
from  the  custody  of  the  demanding  state  on 
the  ground  that  the  arrest  and  deportation 
were  fraudulently  so  arranged  and  carried 
out  as  to  deprive  him  of  an  opportunity  to 
establish  before  the  executive  or  a  court  of 
the  extraditing  state  that  he  was  not  a  fugi- 
tive from  justice,  where  it  appears  that  it 
was  not  shown  by  proof  before  the  governor 
of  the  extraditing  state  that  the  petitioner, 
who  was  alleged  in  the  requisition  papers  to 
be  a  fugitive  from  justice,  was  not  one,  and 
it  further  appears  that  the  accused  did  not 
invoke  the  jurisdiction  of  any  court  sitting 
in  the  extraditing  state  to  prevent  his  de- 
portation, notwithstanding  it  also  appears 
that  the  accused  had  no  reasonable  oppor- 
tunity to  appeal  to  the  courts  for  relief  be- 
fore being  deported.  Pettibone  v.  Nichols 
(U.  S.),  7-1047. 

EXTRA  HAZABDOVS  EMPLOY- 
MENT. 

Liability  of  master   for  injuries  to  servant, 
see  Master  and  Servant,  3  a. 


EXTRAORDINARY  EMERGENCY. 

Construction  of  exception  in  labor  law,  see 
Labor  Laws,  2. 


EXTRA   SERVICES. 

Compensation,  see  Master  and  Servant,  1  d. 

EXTRATERRITORIALITY. 

Effect  of  foreign  decree  for  divorce,  see 
Divorce,  6  b. 

Enjoining  action  in  foreign  state,  see  In- 
junctions, 3  a. 

Enjoining  acts  in  other  states,  see  Injunc- 
tions, 2  b. 

Operation  of  decree  of  adoption,  see  Adoption 
OF  Children. 

Operation  of  statutes,  see  Conflict  of  Laws. 

EXTRA  WORK. 

Validity  of  provisions  in  building  contracts, 
see  Contracts,  4  o. 

EYESIGHT. 

Judicial  notice  of  impairment  of  eyesight  by 
loss  of  one  eye,  see  Evidence,  1  h. 

EYEWITNESSES. 

Necessity  of  calling  all  eyewitnesses  in  crim- 
inal ease,  see  Criminal  Law,  6  m.  ( 6 ) . 

FACILITIES. 

Duty  of  railroad  to  furnish  reasonable  and 
necessary  shipping  facilities,  see  Rail- 
roads, 5  e. 

Ilequiring  railroads  to  furnish  reasonable 
transportation  facilities,  see  Railroads, 
3  a  (2). 

FACTORIES. 

Employment  of  children  in  factories,  see  In- 
fants, 4  b. 

Tobacco  factory  as  nuisance,  see  Nuisances, 
1  b. 

Validity  of  statute  providing  for  inspection 
of  factories,  see  Labor  Laws,  1  a. 

FACTORS. 

1.  Who  Are  Factors,  778. 

2.  Powers,  778. 

3.  Duties  and  Liabilities,  778. 

4.  Advances  by  Factor,  778. 

5.  Lien,  778. 


118 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


1.  Who  Are  Factors. 

Agent  for  delivery.  —  One  who,  receives 
a  consignment  of  goods  not  for  sale,  but  after 
they  have  been  sold,  for  the  purpose  of  de- 
livering them  to  the  purchaser,  is  not  a  factor 
either  at  commoh  la*  Or  undfer  the  Maryland 
statute  giving  a  lien  on  goods  in  favor  of  any 
person  to  whom  they  are  intrusted  "  for  the 
purpose  of  consignment  or  sale."  Rowland 
V.  Dolby  (Md.),  3-643. 

Under  English  Factors'  Act.  —  A  re- 
tail jeweler  who  has  been  accustomed  to  re- 
ceive articles  of  jewelry  from  a  manufactur- 
ing jeweler  for  sale,  under  a  course  of 
business  regulated  by  a  letter  written  by  him 
to  such  manufacturing  jeweler,  which  letter, 
after  acknowledging  that  the  writer  nas  from 
the  addressee  "  on  sale  or  return  "  the  igoods 
entered  up  to  date  in  a  book  in  possession 
of  the  addressee,  and  that  he  is  liable  to  ac- 
count to  the  addressee  for  such  goods,  states 
that  the  "goods  referred  to  in  that  book 
mentioned  are  your  property,  and  to  remain 
so  until  sold  or  paid  for,  they  being  only  left 
with  me  for  the  purpose  of  sale  or  return, 
and  not  to  be  kept  as  my  own  stock,"  and 
that  the  "goods  I  receive  from  you  are  to  be 
entered  at  cost  price,  and  my  remuneration 
for  selling  them  is  agreed  at  one-half  the 
profit,"  is  employed  as  an  agent  for  sale,  and 
is  a  mercantile  agent  witliin  the  English 
Factor's  Act  of  1889.  Weiner  v.  Harris 
(Eng.),  18-87. 

2.  Powers. 

Anthority  to  pledge  goods.  —  A  per- 
son who  is  a  mercantile  agent  within  the 
English  Factors'  Act  of.  1889  has,  as  such, 
implied  authority  to  pledge  the  goods  in- 
trusted to  him,  and,  consequently,  the  prin- 
cipal cannot  recover  goods  pledged  by  such 
agent  without  express  authority.  Weiner  I7. 
Harris  (Eng.),  iS-Sl 

3.  Duties  and  Liabiuties. 

Dnty  to  insnre  goods.  —  Unless  a.  jactor 
is ,  instructed  by  his  principal  to  insure  the 
goods  consigned,  or  unless  an  agreement  or 
course  of  dealing  between  the  parties  or  a 
general  usage  or  custom  imposes  such  a  duty 
on  the  factor,  the  latter  is  under  no  obliga- 
tion to  insure  the  goods  of  his  principal.  B. 
F.  Sturtevant  Co.  v.  Dugan   (Md.),  14-675. 

Where  an  agreement  by  correspondence, 
made  between  thirty  and  forty  years  before 
the  destruction  of  a  consignment  by  fire,  re- 
quires the  factors  to  pay  merely  the  freight 
on  consignments  received  by  them,  the  agree- 
ment, which  during  all  that  time  has  been 
acted  on  without  modification,  being  silent 
as  to  insurance,  a  notice  stating  "  stock  to 
be  kept  covered  by  insurance  for  the  bene- 
fit of  the  consignor,"  which  the  consignor 
claims  has  been  printed  in  small  type  at  the 
bottom  of  invoices  sent  at  long  intei;va,ls  to 
the  factors,  does  not,  in  the  absence  of  evi- 
dence of  assent  by  the  factors  tci  tKl  terms 
of  such  notice,  have  the  eflfect  of  modifying 
the  original  agreement  so  as  to  impose  on 
the  factors  liability  for  a  failure  to  insure 


the  goods  cdnsi^ed  to  them.  B.  F.  Siurte- 
vant  Co.  r.  Diigan  (Md.),,  14-675. 

Ualility  for  failnre  to  follow  In- 
strnotions.  —  A  factor  is  not  liable  tor  a 
departure  from  his  principal's  instructions 
unless  such  instructions  are  clear  and  dis- 
tinct. B.  F.  Sturtevant  Co.  v.  Dugan  (Md.), 
14-675. 

4.  Advances  by  FAfcioB. 

Reimbursement  on  insolvency  of 
principal.  —  A  factor  who  haSi.mad^  ad- 
vances on  goods  consigned  to  .him:  cannot, 
upon  the  insolvency  of  the,  principal; ;  claim 
the  entire  amount, of  the  advances, , but  mUekt 
first  credit  the  proceeds  of  the  good^ ,  cout 
signed,  and  is. not  entitled  to  interest  on  the 
balance  due  him.  Estate  of  Murphjr  (Fa.), 
6-308. 

5.    tilEN.       ,' 

Waiver  by  surrender  ol  possession.  ^ 

One .  who  has  the  possession  of  goods  loses 
his  factor's  lien  by  .storing  tbein  with  a  ware- 
hoiise  company,  taking  a  warehouse  receipt 
in  his  ovrn  name,  and  delivering  the  receipt 
unindorsed  to  the  owner  ,of  the  goods,. thus 
depriving  himself  of  both  actual  and'  con- 
structive' possession.  liowlaiid  i).  Dolby 
(Md.),  3-643. 

FACIAS. 

Examination  of  facts  on  appeal,  see  APPEAL 
AND  Ebbob,  12  h. 


^AIRS. 

Expressing   subject   of   statute   in   Htle, 

'   ■   StItctes,  3  b. 
State  Fairs,  see  States,  11.  '  , 

Suppression  of  a  Wards,  see  EQtfrrt,  2  f. 


FALLEN  BUILDING  CLAUSE. 

See  Insurance,  5  g  (9). 

FALSE  IMFBISONM£MT. 

1.  What  Constitutes,  778. 

2.  Persons  Liable,  779. 

3.  Defenses,  779. 

4.  Evidence,  779. 

5.  Charge  op  Coubt,  780. 

6.  Damages,  780. 

Sec  MALipioys  Prosecution. 
Principal's    liability    for    act    of    agent,    see 
Agency  3  c. 

1.  What  Constitutes. 
Arrest  for  misdemeanor  -without 
warrant.  —  One  who  is  arrested  for  a  mis- 
demeanor without  a  warrant  does  not  waive 
the  irregularity,  ai^d  preclude  recovery  for 
false  imprisonment  by  failing  to  object  to  the 
manner  of  arrest  and  pleading  guilty  to  the 
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charge.  McOuUough  v.  Greenfield  (Mich.), 
1-924. 

Arrest  caused  or  consented  to  by 
plaintiff.  —  The  arrest  of  a  person  in  pos- 
session of  goods  alleged  to  have  beeii  stolen 
is  not  justified  by  his  refusal  to  surrender 
the  goods  until  his  title  thereto  has  been  lav,-- 
fnlly  determined,  and  he  does  not  consent  to 
being  arrested  by  saying  to  an  oiBcer  who 
unlawfully  demands  the  goods  (copper  wire), 
"  Xo,  you  take  me,  but  you  ca,n't  take  the 
wire."  The  court,  therefore,  in  an  action 
for  false  imprisonment  in  making  the  arrest, 
may  properly  refuse  to  charge  that  the  plain- 
tiff cannot  recover  if  he  caused,  consented  to, 
or  acquiesced  in  his  arrest.  Grimes  v. 
Greenblatt  (Colo.),  19-608. 

Delay  in  taking  before  magistrate.— 
When  an  officer  arrests  a  person  under  a 
warrant,  the  law  charges  him  with  the  duty 
of  carrying  the  person  arrested  before  a  com- 
mitting magistrate  with  reasonable  diligence ; 
but  the  officer  will  not  be  liable  to  the  person 
arrested,  for  a  breach  of  this  duty,  when  the 
delay  is  occasioned  by  the  conduct  of  the  per- 
son arrested.     Blocker  v.  Clark   (Ga.),  8-31. 

Absence  of  probable  cause.  —  In  an 
action  for  false  imprisonment  no  allegation 
or  proof  that  the  imprisonment  complained 
of  was  without  probable  cause  is  necessary. 
Southern  Ey.  v.  Shirley   (Ky.),  12-33. 

Effect  of  discharge  irithont  trial.  — 
Where  one  guilty  of  a  felony  is  lawfully  ar- 
rested therefor  by  an  officer  without  a  war- 
rant, and  is  discharged  before  his  detention 
has  become  unlawful  through  an  unreasonable 
delay  to  procure  a  warrant  or  to  present  him 
before  a  magistrate,  such  discharge  does  not 
operate  to  make  the  original  arrest  unlawful, 
nor  does  it  afford  conclusive  proof  in  an  ac- 
tion for  false  imprisonment  that  the  prosecu- 
tion was  not  begun  in  good  faith.  Atchison, 
etc.,  R.  Co.  V.  Hinsdell   (Kan.),  13-981. 

2.  Persons  Liable. 

Person  making  complaint  to  magis- 
trate. —  As  to  the  liability  for  false  im- 
prisonment of  a  person  making  a  complaint 
to  a  magistrate  upon  which  a  warrant  is  is- 
sued without  jurisdiction,  see  Rush  v.  Buck- 
ley (Me.),  4-318. 

Judge  issuing  ivarrant  in  escess  of 
jnrisdiction.  —  As  to  the  liability  for  false 
imprisonment  of  a  judge  who  issues  a  war- 
rant in  excess  of  jurisdiction,  see  Rush  t\ 
Buckley   (Me.),  4-318. 

OfKcer  making  arrest  on  void  nrar- 
rant.  —  As  to  the  lialDiiity  for  false  im- 
prisonment of  an  officer  who  makes  an  arrest 
on  a  void  warrant  or  a  warrant  issued  in 
excess  of  jurisdiction,  see  Ilush  r.  Buckley 
(Me.),  4-318. 

Officer  arresting  wrong  person.  —  As 
to  the  liability  of  an  officer  for  arresting  the 
wrong  person  ilnder  a  valid  warrant  or  for 
detaining  such  person  in  custody  after  knowl- 
edge of  the  mistake,  see  Blocker  r.  Clark 
(Ga.),  8-31.     

Officer  assisting  in  wrongful  arrest. 
—  Where  an  arrest  is  wrongful  in  its  incep- 


tion all  other  officers  who  assist,  even  by  the 
mere  display  of  force  and  without  laying 
their  hands  oil  the  prisoner,  in  the  continu- 
ance of  the  wrongful  imprisonment,  are  lia- 
ble for  the,  full  amoUnt  of  the  dainages 
caused,  although  they  have  no  knowledge  of 
tlie  unlawf uhifess  ■  of  the  iinprisonment  and 
intend  to  act  ill  the  discharge  of  their  duty. 
Cook  V.  Hastings   (Mich.),   13-194. 

Officer  and  instigator  as  joiut  tort- 
ftasoi'S.  —  The  liability  of  one  who  pro- 
cures the  wrongful  arrest  of  another  is  not 
affected  by  the  fact  that  the  officer  acts 
wrongfully  in  making  ■  the  arrest.  He  is  a 
joint' tortfeasor  With  the  officer,  and  the  per- 
son arrested  may  sue  either  or  both  of  them 
for  false  imprisonment.  Grimes  v.  Green- 
Watt  (Colo.),  19-608. 

ItSiti£cation  of  arrest.  —  The  wrongful 
arrest,  on  a  charge  of  larceny,  of  a  person 
having  stolen  goods  in  his  possession,  though 
not  procured  by  the  owrier  of  the  goods,  is 
yet  ratified  by  him  so  as  to  make  him  liable 
for  false  imprisonment,  where  he  afterwards, 
with  full  knowledge  of  the  lack  of  any  in- 
criminating circumstances,  endeavors  to  pre- 
vent the  person  so  arrested  from  giving  bail 
and  makes  a  complaint  charging  him  \%itii 
burglary  and  larceny.  Grimes  v.  Greenblatt 
(Colo.),  19-608. 

3.  Defenses. 
Ignorance  that  commitment  iras  illb- 

gal.  —  It  is  no  defense  to  an  action  for  fals^ 
imprisonment  that  the  defendants  intended 
only  to  secure  a  legal  restraint  of  the  plaiii- 
tiff,  and  that  they  did  not  know  that  he  was 
confined  without  a  legal  commitment,  jf  he' 
was  so  in  fact  confined.  Allen  v.  Ruland 
(Conn.),  8-344. 

Kefiisal  of  plaintiff  to  disclose  name 
and  business.  —  The  refusal  of  a  person 
waiting  behind  a  tree  on  a  piiblic  street  to 
make  an  explanation  of  his  presence  there,  or 
to  state  his  name  and  business,  to  a 'police 
officer  seeking  for  a  person  who  had  coin- 
mitted  a  misdemeanor,  is  not  a  breach  of  the 
peace  in  the  jiresence  of  the  officer  justifying 
an  arrest  without  a  warrant,  or  a  defense  to 
an  action  for  false  imprisonment  for  such 
arrest.      Cook.!;.  Hastings    (Mich.),    13-194. 

Effect  of  plea  of  guilty  by  plaintiff.— 
In  an  action  for  false  iniprisonment  in  un- 
lawfully causing  the  arrest  of  the  plaintiff 
on  a  criminal  charge,  it  is  no  defense  that 
the_  plaintiff  pleaded  guilty  to  the  charge. 
Knickerbocker  Steamboat  Co.  v.  Cusack  (U 
S.),  19-968. 

4.  Evidence. 
Circumstantial  evidence.  —  In  an  ac- 
tion for  false  imprisonment,  .direct  evidence 
is  not  necessary  to  prove  the  defendaiii's  par- 
ticipation in  the  arrest  and  imprisonment  of 
the  plaintiff,  it  may  be  inferred  froni  the 
circumstances  of  the  case.  Griines  v.  Green- 
blatt (Colo.),  19-608. 

Sufficiency    to    supjiort    recovery.    

Where  dhe  who  has  committed  grand  larceny 
by  fraudulently  taking  goods  of  which  he  is  a 
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general  owner  from  the  possession  of  a  car- 
rier having  a  lien  thereon  is  arrested  there- 
for, but  is  released  without  having  been 
brought  before  a  magistrate,  evidence,  in  an 
action  for  false  imprisonment  brought  by  him 
against  the  carrier  that  the  carrier's  agent 
in  causing  his  arrest  described  his  offense  as 
running  away  without  paying  his  bill  and 
said  that  all  the  carrier  wanted  was  its 
money,  if  accepted  as  true,  does  not  establish 
his  right  to  recover.  Atchison,  etc.,  R.  Co. 
V.  Hinsdell   (Kan.),  13-981. 

5.  Charge  of  Coubt. 
Abstract  instruction  as  to  probable 
cause.  —  The  defendant  in  an  action  for 
false  imprisonment  cannot  predicate  error  on 
an  instruction  as  to  probajble  cause,  where 
there  is  no  evidence  of  probable  cause. 
Grimes  v.  Greenblatt   (Colo.),  19-608. 

6.  Damages. 
Wrongful  arrest  without  -warrant.  — 

Where  a  person  is  arrested  for  a  misde- 
meanor without  a  warrant,  damages  can  be 
recovered  only  for  the  false  imprisonment  of 
the  person  arrested,  to  the  time  he  is  deliv- 
ered to  the  officer  holding  a  proper  warrant. 
McCuUough  V.  Greenfield   (Mich.),  1-924. 

Continuation  of  original  wrong.  — 
The  act  of  the  defendant  in  a  false  imprison- 
ment case  in  appearing  before  a  magistrate 
and  making  an  unjustifiable  charge  against 
the  plaintiff  is  a  continuation  of  the  original 
wrong  in  causing  the  plaintiff  to  be  arrested 
and  taken  before  the  magistrate,  and  there- 
fore the  defendant's  liability  extends  to  the 
detention  of  the  plaintiff  under  the  magis- 
trate's order.  Knickerbocker  Steamboat  Co. 
V.  Ousack   (U.  S.),  19-968. 

Additional  damages  for  handcuffing. 
—  In  the  absence  of  anything  indicating 
malice  on  the  part  of  an  officer  in  handcuffing 
a  prisoner,  the  latter  is  not  entitled  to  ad- 
ditional damages  on  that  account  in  an  action 
for  false  imprisonment.  McCullough  v. 
Greenfield   (Mich.),  1-924. 

Neurspaper  account  of  arrest.  —  The 
publication  of  an  arrest  in  the  newspapers  is 
a  probable  consecjuence  of  the  arrest,  and  the 
fact  is  admissible  in  evidence  as  bearing  on 
the  question  of  damages.  Grimes  v.  Green- 
blatt  (Colo.),  19-608. 

Condition  of  jail.  —  The  plaintiff  in  an 
action  for  false  imprisonment  may  show  the 
condition  of  the  jail  in  which  he  was  eon- 
fined,  and  the  treatment  he  received  therein, 
as  an  element  of  the  damages  that  he  has 
sustained.  Grimes  v.  Greenblatt  (Colo.), 
19-608. 


FALSE  PRETENSES  AND  CHEATS. 

1.  What  Constitute,  780. 
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Larceny   distinguished   from   false  pretenses, 
see  Labcent,  1. 

1.  What  Constitute. 
a.  In  general. 

Four  essential  elements.  —  The  offense 
of  obtaining  property  by  false  pretenses  con- 
sists of  at  least  four  essential  elements. 
There  must  be  an  attempt  to  defraud,  there 
must  be  an  actual  fraud  committed,  false 
pretenses  must  be  used  for  the  purpose  of 
perpetrating  fraud,  and  the  fraud  must  be 
accomplished  by  the  means  of  the  false  pre- 
tenses made  use  of  for  that  purpose.  Claw- 
son  V.  State   (Wis.),  9-966. 

Construction  of  statutes  creating 
offense.  —  Statutes  against  false  pretenses 
must  be  strictly  construed,  and  nothing  not 
within  their  words  will  be  held  within  their 
meaning.      In  re  Waterman    (Nev.),  13-926. 

Necessity  of  -writing.  —  A  false  repre- 
sentation made  by  a  purchaser,  for  the  pur- 
pose of  inducing  and  by  which  is  induced  the 
sale  to  him  upon  credit  of  a  quantity  of 
cloth,  to  the  effect  that  he  has  received  an 
order  from  a  well-known  jobbing  house  of 
strong  financial  standing  for  a  large  number 
of  garments  to  be  made  from  the  particular 
kind  of  cloth  in  question,  is  not  a  repre- 
sentation as  to  the  purchaser's  means  or 
ability  to  pay,  but  is  a  false  representation 
as  to  an  alleged  existing  fact,  inducing  a 
sale  or  parting  with  the  possession  of  per- 
sonal property,  and,  therefore,  need  not  be- 
in  writing  in  accordance  with  the  provisions 
of  section  544  of  the  Penal  Code,  in  order  to 
sustain  an  indictment  for  obtaining  goods 
under  false  pretenses.  People  v.  Rothstein 
(N.  Y.),  1-978. 

Intent  to  acquire  particular  thing 
obtained.  —  A  false  pretense,  to  be  indict- 
able, must  be  sufficiently  proximate  to  the 
obtaining  of  the  goods  or  money  to  have 
amounted  to  a  specific  intent  to  acquire  the 
particular  thing  obtained.  Doxey  v.  State 
(Tex.),  11-830. 

Prosecution  of  beggar  for  false  pre- 
tense. —  The  fact  that  begging  is  punish- 
able under  the  vagrancy  law  does  not  pre- 
vent the  prosecution  of  a  beggar  for  obtain- 
ing money  by  false  pretenses.  The  only 
effect  of  one  statute  on  the  other  is  that  a 
conviction  under  one  will  bar  a  prosecution 
under  the  other.  State  v.  Swan  (Wash.), 
19-1129. 

b.  The  false  pretense  or  representation. 

False  pretense  oanpled  -with  promise. 

—  The  coupling  of  a  future  promise  with  a 
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false  pretense  does  not  relieve  the  false  pre- 
tense of  its  criminal  character.  State  v. 
Briggs  (Kan.),  10-904. 

The  crime  of  obtaining  property  or  money 
by  false  representations  and  practices  is  not 
committed  by  a  mere  false  promise  without 
an  accompanying  false  statement  of  a  past 
or  present  existing  fact,  but  a  false  state- 
ment of  such  fact  may  become  effective  only 
by  being  coupled  with  a  false  promise;  and 
when  this  is  the  case  the  statement  of  fact 
and  the  promise  may  be  considered  as  to- 
gether constituting  the  false  pretense  for 
which  a  conviction  may  be  had.  Morris  v. 
State  (Fla.),  14-285. 

Where  the  statement  of  fact  and  the  prom- 
ise relied  on  as  constituting  the  crime  of 
false  pretenses  can  be  separated,  and  reliance 
is  placed  in  part  on  the  former,  the  promise 
may  be  disregarded  and  the  defendant  be  con- 
victed on  the  false  statement  of  fact.  Mor- 
ris V.  State   (Fla.),  14-285. 

Giving  worthless  check.  —  Under  the 
Indiana  statute  a  false  pretense  cannot  be 
predicated  upon  the  nonperformance  of  a 
future  promise  or  the  happening  of  a  future 
event,  and  therefore  the  giving  of  a  worth- 
less postdated  and  postpayable  check  is  not 
a  false  pretense.  Brown  v.  State  (Ind.), 
8-1068. 

A  person  who  presents  his  personal  cheek 
and  obtains  credit  for  the  amount  thereof 
without  any  false  representation  that  he  has 
money  on  deposit  in  the  bank  on  which  the 
check  is  drawn,  is  not  guilty  of  the  crime  of 
receiving  money  by  false  pretenses,  although 
he  has  no  funds  in  the  drawee  bank,  and  has 
reasonable  ground  to  believe  that  the  check 
will  not  be  paid.  Maxey  v.  State  (Ark.), 
14-509. 

Under  a  statute  making  it  a  crime  to  ob- 
tain money  "  by  color  of  any  false  token  or 
writing  or  by  any  other  false  pretense,"  no 
conviction  can  be  had  for  obtaining  money  by 
the  mere  presentation  of  a  worthless  check, 
where  the  indictment  alleges  that  the  false 
pretense  consisted  in  that  particular  act  and 
does  not  allege  that  the  money  was  obtained 
by  a  false  token  or  writing.  Maxey  v.  State 
(Ark.),  14-509. 

Giving  worthless  mortgage.  —  A  party 
who  falsely  and  knowingly  represents  that 
he  owns  property  that  he  mortgages  to  secure 
a  loan  of  money  obtained  upon  the  faith  of 
such  representation  can  be  convicted  of  th^ 
crime  of  obtaining  property  by  false  pre- 
tenses.   Morris  v.  State   (Fla.),  14-285. 

False  representation  as  to  business 
or  occupation.  —  A  representation  that  a 
person  is  in  a  business  or  a  situation  in  which 
he  is  not,  made  for  the  purpose  of  defrauding 
another,  and  by  which  money  or  property  is 
fraudulently  obtained,  is  a  false  pretense. 
State  V.  Briggs    (Kan.),  10-904. 

Obtaining  money  by  means  of  false  and 
fraudulent  representations  as  to  business  may 
constitute  the  offense,  under  the  Missouri 
statute,  of  obtaining  money  by  false  pre- 
tenses, if  the  representations  are  made  with 
the  intent  of  deceiving  and  defrauding  and 
do  in  fact  deceive  and  defraud  the  person  to 


whom  they  are  made,  though  such  person 
fails  to  exercise  the  extreme  care  and  pru- 
dence that  a  shrewd  business  man  would  ex- 
ercise under  the  circumstances  to  ascertain 
the  truth  or  falsity  of  the  representations  by 
an  investigation  of  the  business  concerning 
which  they  are  made,  provided  the  repre- 
sentations are  neither  absurd  nor  irrational. 
State  V.  Keyes  (Mo.),  7-23. 

False  representation  of  poverty.  — 
Obtaining  money  from  another  as  a  charity, 
by  false  representations  as  to  property  and 
want,  is  within  the  penal  provisions  of  a 
statute  against  obtaining  money  by  false  pre- 
tenses.    State  V.  Swan   (Wash.),  19-1129. 

c.  The  property  obtained. 

Promissory  note.  —  A  promissory  note 
is  "  other  property "  within  the  meaning  of 
the  Wisconsin  statute  making  it  an  offense 
to  obtain  "  money,  wares,  merchandise,  or 
other  property,"  by  false  pretenses.  Clawson 
V.  State  (Wis.),  9-966. 

Real  property.  —  Obtaining  real  prop- 
erty by  false  pretenses  is  not  an  offense  un- 
der the  Iowa  statute  making  it  unlawful  to 
obtain  money,  goods,  "  or  other  property  "  by 
false  pretenses.     State  v.  Eno   ( la. )  ) ,  9-856. 

The  Ohio  statute  (R.  S.,  §  7076)  which 
makes  it  an  offense  to  obtain  by  any  false 
pretense,  and  with  intent  to  defraud,  any- 
thing of  value,  applies  to  a,  charge  of  obtain- 
ing by  false  pretense,  with  intent  to  defraud, 
title  to  real  estate  situate  in  the  state.  State 
V.  Toney  (Ohio),  18-395. 

Property  to  which  party  charged  is 
entitled.  —  A  person  is  not  guilty  of  ob- 
taining property  by  false  pretenses,  where 
the  property  obtained  is  only  such  as  the 
person  obtaining  it  has  a  perfect  and  com- 
plete legal  right  to  receive.  Olawson  ».  State 
(Wis.),  9-966. 

2.  Jtjbisdiction  of  Offense. 

Money  obtained  without  the  state.— 

The  crime  of  obtaining  money  by  false  repre- 
sentations is  committed  where  the  money  is 
obtained,  and  the  court  has  no  jurisdiction 
where  it  is  shown  that  the  defendant  pro- 
cured a  draft  to  be  sent  to  and  paid  at  a 
bank  outside  the  state.  Bates  v.  State 
(Wis.)    4-365. 

3.  Statute  of  Limitatiows. 

In  California.  —  The  provisions  of  sec- 
tion 801  of  the  California  Penal  Code  do  not 
apply  to  a  prosecution  for  obtaining  a  sum 
of  money  less  than  fifty  dollars  by  false  pre- 
tenses, commenced  by  complaint  in  a  police 
court.    Ew  p.  Blake  (Cal.),  18-815. 

4.  Sufficiency  of  Indictment  or  Informa- 
tion. 

In  general.  —  An  indictment  for  obtain- 
ing money  or  other  thing  of  value  under  false 
pretenses  is  fatally  defective  which  fails  to 
allege  that  the  defendant  obtained  directly 
or  indirectly  from  the  person  alleged  to  have 
been    defrauded   or   from   any  one  else,   any 
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money  or  thing  of  value  by  reason  of  the 
false  representations.  In  re  Waterman 
(Xev.),  13-926. 

Definiteness  and  certainty.  —  An  in- 
formation charging  that  the  defendant  ob- 
tained a  draft  for  money  as  a  commission 
for  a  loan  on  a  farm  by  the  false  and  fraudu- 
lent pretenses  that  he  was  an  agent  engaged 
in  loaning  money  on  farms,  and  that  he  had 
much  property,  was  financially  responsible, 
and  had  a  large  amount  of  money  under  his 
control,  is  not  bad  for  failing  to  state  whether 
the  application  of  the  borrower  for  the  loan 
was  oral  or  written;  and  there  is  no  error  in 
denying  a  motion  to  make  the  information 
more  definite  and  certain  in  that  respect. 
State  v.  Briggs   (Kan.),  10-904. 

Allegation  that  representation  'was 
knowingly  false.  —  In  a  prosecution  for 
swindling  in  obtaining  money  by  false  repre- 
sentations, under  a  statute  requiring  that  the 
property  or  money  must  be  acquired  by  some 
false  or  deceitful  pretense  or  device  or  fraud- 
ulent representation,  an  indictment  charac- 
terizing the  representation  as  "  false "  and 
"fraudulent"  does  not  by  these  words  al- 
lege in  effect  that  the  representation  was 
knowingly  false,  and  in  failing  to  do  so  is 
defective.     Doxey  «.  State    (Tex.),  11-830. 

Oixrnership  of  property  obtained,  —r 
An  indictment  for  obtaining  property  by  .false 
pretenses  must  allege  the  ownership  of  the 
property  taken,  or  state  some  legal  excuse 
for  omitting  that  averment.  Territory  v. 
Hubbell    (N.  Mcx.),   13-848. 

Character  of  money  frandnlently 
obtaine^;  —  An  indictment  for  obtaining 
money  or  other  thing  of  value  by  false  pre"- 
tenses  is  fatally  defective  which  novyhere  al- 
leges what  character  of  money  has  been 
fraudulently  obtained.  In  re  Waterman 
(Nev.),   13-926.  _  ,' 

An  indictment  for  receiving  money  under 
false  pretenses  must  describe  the  money  with 
the  same  particularity  and  certainty  as  is 
required  in  an  indictment  for  larceny.  Maxey 
V.  State   (Ark.),  14-509. 

Description  of  person  to  irhom  pre- 
tenses irere  made.  —  Ordinarily  an  indict- 
ment for  I  obtaining  money  or  property  by 
false  pretenses  must  name  the  particular  in- 
dividual to  whom  the  pretenses  were  made, 
but  where  the  party  defrauded  is  a  corpora- 
tion it  is  sufficient  to  allege  that  the  pre- 
tenses were  made  to  the  corporation,  without 
naming  any  particular  individual.  Bailey  r. 
State   (Alal),  17-623. 

Setting  dnt  written  instrument.  — 
Where,  in  a  prosecution  for  swindling,  a 
written  instrument  is  relied  on  as  contain- 
ing the  false  representations  by  which  the 
swindling  was  accomplished,  the  entire  in- 
strument must  be  set  out  in  the  indictment 
where  that  is  essential  to  show  the  true  pur- 
pose with  which  the  instrument  was  written. 
Doxey  v.  State  (Tex.),  11-830. 

5.  Defenses. 

TTnlawful  pnrpose  of  person  de- 
^randed.   -rr   ftne   xylto:  ob(taixis' money  from 


another  under  a  false  representation  that  the 
money  is  to  be  used  for  the  unlawful  purpose 
of  bribing  an  officer  to '  dismiss  a  criminal 
prosecution  against  the  person  paying  it,  is 
nevertheless  subject  to  prosecution  for  theft 
in  obtaining  money  by  a  false  pretext,  under 
a  statute  defining  the  crime  as  the  obtaining 
of  money  or  property  by  "  any  false  pretext." 
Lovell  ».  State  (Tex.),  13-561. 

6.  EyiDExcE. 

Value  of  premises  on  trhicli  loan  xraa 
made.)  —  In  a  pTosecution  for  obtaining  a 
loan  on  certain  premises  by  means  of  false 
pretenses,  evidence  concerning  the  value  of 
the  premises  is  relevant  as  showing  what  was 
considered  by  the  lender  in  deciding  whether 
to  lend  th^  money.  Bates  v.  State  (Wis.), 
4-365. 

Other  fraudulent  transactions  hy 
accused.  —  In  a,  criminal  prosecution  for 
obtaining  money  by  false'  pretenses,  evidence 
that  the  defendant  had  made  similar  false 
representations  and  pretenses  to  others  is 
admissible' to  show  his  knowledge  of  the  fals- 
ity of  the  representatibns  made  in  the  ease 
at  bar  and  his  guilty 'intent  in  making  them. 
State  V.  Briggs   (Klan.),  10-904. 

In  a  prosecution  for  obtaining  a  pony  and 
cart  by  false  pretenses  on  a  date  specified  in 
the  indictment,  the  admission  of  evidence 
that  the  defendant  has  on  other  occasions 
obtained  provender  from  other  persons,  by 
false  pretenses  different  from  those  alleged 
in  the  indictment,  is  erroneous,  since  such 
evidence  does  not  show  a  systematic  course 
of  fraud,  but  merely  that  the  defendant  is  of 
a  generally  fraudulent  disposition,  and  there 
fore  it  does  not  tend  to  prove  the  falsity  of 
the  representations  alleged  in  the  indictment. 
Where  such  evidence' has  been  admitted,  a 
jugdment  of  conviction  must  be  set  aside 
even  though  there  was  suificient  evidence  of 
the  false- pretenses  alleged 'to  justify  the  con- 
viction, siiice  it  is  impossible  to  say  that  the 
evidence  as  to  the  other  cases  did  not  influ- 
ence the  jury.  'Rex  i;.  Fisher  (Eng.),  17- 
462; 

Proof  of  one  cf  several  false  pre- 
tenses alleged.  —  Though'  an  indictment 
for  obtaining"  money  under  false  pretenses  al- 
leges several  pretenses,  proof  of  any  one  of 
them  is  sufiioient  to  suppol't  a  conviction. 
State  V.  Keyes   (Mo.),  7-23! 

Proof  as  to  kind  of  money  obtained. 
—  On  the  trial  bf  an  indictment  for  receiv- 
ing money  under  false  pretenses,  the  allega- 
tions of  the  indictment  must  be  sustained  by 
proof  as  to  the  kind  of  money  described 
therein.  Maxcy  v.  State  (Ark.).  14-509. 
'  SufiBciency  to  sustain  conviction.  — 
Evidence  reviewed,  in,  a  prosecution  for  ob- 
taining a  promissory  note  by  false  pretenses, 
and  held  sufficient  to  show  that  the  defendant 
"Obtained  nothing  from  the  prosecuting  wit- 
ness except  what  he  was  entitled  to  and  what 
should  have'  been  given  him  upon  demand 
without  the  representations  charged  in  th^ 
information  t6  be  false,  and  rnsuffieient  to 
phow •■cither  that'the  prosecuting' whliess  wias 
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defrauded  or  that  the  representations  were 
made  with  the  intent  to  defraud.  Clawion 
V.  State  (Wis.),  9-966. 

7.  Questions  or  Law  ob  Fact. 

Dnty  to  investigate  ai  to  truth  of 
representations.  —  In  a  prosecution  for 
obtaining  money  under  false  pretenses,  it  is 
for  the  court '  to  determine*  as  a  matter  of 
law  whether  a  duty  rested  upon  the  prose- 
cuting witness  to  make  an  investigation  as 
to  the  truth  or  falsity  of  the  representations 
made  to  him  by  the  defendant.  State  v.  Keyes 
(Mo.),  7-23. 

8.  INSTEUCT10W9. 

Definition  of  the  oSense.  —  Where  an 
instruction  in  a  jirosecu^ipn  for  obtaining 
money  under  false  pretenses  requires  the  jury 
to  find  every  essential  fact  necessary  to  con- 
stitute the  offense  with  which  the  defendant 
is  charged,  there  is  no  necessity  of  any  fur- 
ther definition  of  the  crime,  as  the  terms 
"  false  pretenses "  and  "  false  representa- 
tions "  are  not  technical  terms.  Sta^e  v. 
Keyes  (Mo.),  7-23. 


FALSE  BEPOBTS. 

Liability   of   bank   officers,   see   Baitks   akd 
Banking,  3  b. 


FALSE   BEFBESENTATIONS. 

See  False  Pretenses  and  Cheats;  Fraud 
AND  Deceit. 

Bankruptcy  as  affecting  liability  for  false 
represfentation,   see   Bankkuptct,   9. 

Damages  for  false  representations,  see  Dam- 
ages, 9  e. 


FALSE  SWEABING. 

See  Perjury. 

Effect  as  to  insurance  policy,  see  Insubancb, 
3  c   (3). 


FALSE  WBITINGS. 

See  FoieEKT. 

FAMILIABITT. 

Lascivious  familiarity  as  evidence  in  ineesf 
ease,  see  Incest,  4  b. 

FAMILY. 

Designation  of  beneficiaries,  see  Benevolent 

.-ob'Beneficiai,  Associations,  8  hi. 

Liability  of  landlord  for  injury  .  to  tenant's 

. .;  f.,  fainily  by  defective  condition  of;  prem- 

,i.    ji«e?j,ie«e  LAHDIflBD  ^i^D   TpnamTji  5, -h 

.■<5).  ■     -,■■;■■;■■ ,,  ■ ;  ■•  ,v.  ■.-,.    .: 


Residence  for  family  as  purpose  of  home- 
stead law,  see  Homestead. 

Bight  to  compensation  for  services  as  be- 
tween  members    of    family,    see    Woeb 

AND   LaBQB. 


FAMILY   HISTOBY. 

Admissibility  in  evidence,  see  Evidence,  3  a. 

FAMILY   BECOBDS. 

Proof  of  age,  tee  Kafe,  2  d  (2). 

FABES. 

See  Carriers,  6  c. 

Failure   to   pay  fare  as   ground  for   ejecting 

passenger,  see  Carreers,  6  g. 
Regulation  of  ferry  fares,  see  Febbies. 

FABM. 

Liability  of  municipality  for  injuries  in  ope- 
ration of  farm,  see  Municipal  Cobpo- 
EATIONS,  9  b    ( 1 ) . 

FABM   LABOBEBS. 

1  ■ 

Breach  of  contract  of  employment  as  crime, 

see  Master  and  Servant,  2  c. 
Right  to  lien,  see  LniNS. 

FABM   LEASES. 

See  Landlord  and  Tenant,  5  e. 

FABMING. 

What  constitutes  farming  within  bankruptcy 
act,  see  Bankruptcy,  2. 

FABBIEBS. 

Licensing  farriers,  see  Lioxnses,  5. 

FATHER. 

Rights  and  liabilities  in  respept  to  children, 
see  Parent  and  Child. 

FEAB. 

Plea  of  guilty  induced  by  fear,  see  Cbiuinal 

Law,  6  j   (1). 
Putting  in  fear,  see  Robbeby,  1. 

FEDEBAL  COUBTS. 

See  Courts,  2  b. 

Power,  to,  order  physical  examination,  mt 
Damages,  1.  ,     , 
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FEDERAI.   EMPLOYERS' 
ACT. 


LIABILITY 


Effect  as  denial  of  due  process  of  law,  see 
Constitutional  Law,  9  b. 


FEMALES. 

Imputing  unchastity  to  females  as  libelous, 
see  Libel  and  Slander,  1  f. 

Statutory  regulation  of  employment  of  fe- 
males, see  Labob  Laws,  1  a. 


FEE. 


FEME  COVERT. 


Ownership  of  fee  in  private  way,  see  Peivate      g^^  Husband  and  Wife, 

Wats. 
Ownership  of   fee   in   streets   and  highway*, 

see  Stbeets  and  Highways,  3,  6. 


FEEBLE  PERSONS. 

Duty  of  carrier  in  respect  to,  see  Cabbiebb,  8 
»  (3). 

FEES. 

Amount  of  fees  for  railroad  charter,  see  Rail- 

BOADS,   1. 

Assignability  of  fees  of  public  officers,  see  As- 
signments, 1  b. 

Duty  of  county  judge  to  keep  account  of  fees, 
see  Judges,  3  a. 

Exaction  of  fees  not  due,  see  Extobtion. 

Fees  distinguished  from  costs,  see  Costs,  8. 

Fees  of  public  officers,  see  Clebks  of  Coubts  ; 
Justices  of  the  Peace,  5 ;  Public  Of- 
ficebs,  6. 

License  fees,  see  Licenses. 

Nonpayment  of  jury  fees  as  waiver  of  right 
to  jury,  see  Jury,  1  e  (2). 

Requiring  prepayment  of  fees  as  denial  of 
right  to  jury  trial,  see  JuBY,  1  f. 


FELLOW   SERVANTS. 

See  Master  and  Servant,  3  f  (2). 
Abrogation  of  fellow-servant  rule,  see  Master 

AND  Servant,  2  d. 
Law  governing  application  of  fellow  servant 

doctrine,  see  Conflict  of  Laws,  6. 


FELO  DE   SE. 


See  SciciDC. 


FELONIOUSLY. 

Meaning  of  word  "  feloniously  "  as  invalidat- 
ing information,  see  Rape,  2  a. 


FELONY. 

Bailable  ofTenses,  see  Bail,  3. 

Classification  of  crimes,  see  Criminal  Law,  1. 

Fixing  punishment  as  classification  of  offense, 

see  Criminal  Law,  2  a. 
Killing  felon  to  effect  arrest,  see  Arrest,  1  a. 
Right  to  jury  trial  in  felony  cases,  see  Jury, 

lb(l). 


FEME   SOLE. 

Validity  of  judgment  against  married  woman 
sued  as  feme  sole,  see  Judgments,  2. 

FENCES. 

1.  Fences  Inclosing  Lands. 

a.  Statutory  regulation. 

b.  Malicious  erection. 

2.  Division  Fences. 

3.  Railboad  Fences. 

Compensation  for  destruction  of  fences,  see 

Eminent  Domain,  7  c  (3). 
Duty  of  railroad  to  fence  depot  grounds,  see 

Railroads,  5  d,  7  a. 
Duty  of  railroad  to  fence  track  as  affecting 

liability    for    injuries    to    persons,    see 

Railboads,  8  a. 

1.  Fences  Inclosing  Lands. 
a.  Statutory  regulation. 

Effect  of  failure  to  comply  with  stat- 
ute. —  The  Colorado  statute  providing  that 
no  person  shall  be  allowed  to  recover  damages 
for  any  injury  to  crops,  grass,  etc.,  unless 
they  were  inclosed  by  a  legal  and  sufficient 
fence  at  the  time  of  the  injury,  does  not  pre- 
clude tlic  owner  of  uninclosed  land  from  re- 
covering for  damages  done  by  a  herd  of  sheep 
M'hieh  were  wilfully  and  unlawfully  driven 
and  pastured  on  his  land  by  their  owner. 
Btll  i\  Gonzales   (Colo.),  9-1094. 

Construction  of  exception  in  statute. 
— The  proviso  in  a  fence  statute,  that  the 
provisions  of  the  act  shall  not  apply  to  any 
hedge  fence  protecting  either  an  orchard  or  a 
building,  refers  only  to  hedges  which  are 
actually  within  the  terms  of  the  exception  to 
the  statvite  at  the  time  the  proviso  is  in- 
voked, and  does  not  include  hedges  which 
arc  not  then,  but  may  at  some  future  time 
be  within  such  terms.  Hill  f.  Tohill  (IlL), 
8-423. 

b.  Malicious  erection. 

Right  to  enjoin.  —  A  landowner  cannot 
maintain  a  bill  for  an  injunction  against  the 
owner  of  the  adjoining  land  to  restrain  the 
defendant  from  maintaining  a  fence  of  un- 
usual height  on  his  land,  on  the  sole  ground 
that  such  a  fence  deprives  a  building  on  the 
plaintiff's  land  of  the  light  and  air  coming 
laterally  from  such  adjoining  land.  Koble- 
gard  V.  Hale  (W.  Va.),  9-732. 
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Action  for  damages.  —  It  is  an  action- 
able nuisance  for  a  person  to  erect  on  his  own 
premises  a  high  board  fence  for  the  sole  pur- 
pose and  with  the  result  of  injuriously  af- 
fecting his  neighbor  by  cutting  off  light  and 
air  from  the  neighbor's  windows.  Barger  v. 
Barringer  (N.  C),  19-472. 

2.  Division  Fences. 

Iiocation.  —  A  partition  fence  constructed 
of  stumps  and  about  five  to  five  and  a  half 
feet  wide  is  a  lawful  and  proper  fence,  but 
where  such  a  fence  occupies  a  disproportionate 
share  of  the  land  of  one  of  the  proprietors  he 
is  entitled  to  relief.  Rose  v.  Linderman 
(Mich.),  11-198. 

Remedy  for  wrongful  erection.  —  An 
action  of  ejectment  will  lie  for  the  unlawful 
occupancy  of  land  by  building  and  maintain- 
ing a  partition  fence  upon  it.  Rose  v.  Linder- 
man (Mich.),  11-198. 

Covenant  running  -with.  land.  —  A 
covenant  by  a  grantee  in  a  deed  "to  per- 
petually maintain "  a  fence  of  a  particular 
character  between  the  land  granted  and  the 
remaining  land  of  the  grantor  is  a  covenant 
running  with  the  land,  and  the  grantee  of  the 
covenantor  is  bound  to  perform  such  covenant. 
Sexauer  v.  Wilson  (la.;,  15-54. 

The  covenantor  in  a  deed  containing  a  cove- 
nant "  to  perpetually  maintain "  a  division 
fence  is,  after  parting  with  the  title  to  the 
land,  not  liable  for  the  failure  of  his  grantee 
to  perform  the  covenant.  Sexauer  i'.  Wilson 
(la.),  15-54. 

Substitution  of  fence  for  hedge.  — 
Where  fence  viewers  have  assigned  a  hedge 
to  a  landowner  to  be  maintained  by  him  as 
his  portion  of  a  division  fence,  the  owner  has 
a  right  to  remove  the  hedge  and  substitute 
therefor  a  lawful  fence  of  other  material 
without  the  consent  of  the  adjoining  owner. 
Hillv.  Tohill  (111.),  8-423. 

A  landowner  is  not  entitled  to  an  injunc- 
tion restraining  the  adjoining  owner  from 
removing  a  hedge  used  as  a  division  fence 
and  substituting  a  lawful  fence  of  other  ma- 
terial, where  the  only  benefit,  enjoyment,  or 
advantage  which  the  complainant  derives 
from  the  hedge  is  no  greater  than  that  which 
would  be  derived  from  any  other  lawful  di- 
vision fence.     Hill  V.  Tohill  (111.),  8-423. 

Constitutionality  of  statute  regard- 
ing maintenance.  —  The  Illinois  statute 
giving  fence  viewers  the  power  to  assign  di- 
vision fences  between  adjoining  owners  to 
maintain,  is  a  valid  exercise  of  the  state's 
police  power,  and  is  not  unconstitutional  as 
taking  private  property  without  due  process 
of  law,  notwithstanding  the  fact  that  under 
its  provisions  the  fence  built  by  one  owner 
may  be  assigned  to  another  owner  to  main- 
tain.   Hill  V.  Tohill   (111.),  8-423. 

3.  Railroad  Fences. 

Validity  of  statute  requiring  cattle 
guards.  —  The  Mississippi  statute  making 
it  the  duty  of  railroads  to  maintain  cattle 
guards  is  a  legitimate  exercise  of  the  police 
power  of  the  state  and  is   not  obnoxious  to 
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the  provision  of  the  Federal  Constitution  pro- 
hibiting the  taking  of  property  without  due 
piocess  of  law.  Yazoo,  etc.,  R.  Co.  v.  Har- 
rington (Miss.),  3-181. 

Construction  of  statute  requiring 
cattle  guards.  —  The  primary  object  of 
tht  Mississippi  statute  making  it  the  duty  of 
railroads  to  maintain  cattle  guards  is  the 
protection  of  crops  from  the  depredations  of 
cattle,  and  a  guard  which  is  ineffective  to 
shut  out  stock  will  not  be  judicially  declared 
a  compliance  with  the  statute  because  it  is 
less  dangerous  to  the  traveling  public  than 
another  kind  of  guard.  Yazoo,  etc.,  R.  Co.  v. 
Harrington  (Miss.),  3-181. 

Duty  to  fence  at  side  track.  —  Negli- 
gence cannot  be  predicated  of  the  failure  of  a 
railroad  company  to  fence  its  tracks  at  a 
point  which  is  left  unfenced  for  the  purpose 
of  giving  shippers  access  to  the  side  tracks. 
Chicago,  etc.,  R.  Co.  v.  Campbell  (Colo.),  7- 
987. 

In  an  action  against  a  railroad  company 
to  recover  for  the  negligent  killing  of  an 
animal,  where  it  appears  that  the  killing  oc- 
curred at  a  point  at  which  the  defendant  was 
not  required  to  fence  its  tracks,  and  the  evi- 
dence shows  that  the  engineer  of  the  train 
did  everything  within  his  power  to  avoid  in- 
juring the  animal,  after  discovering  that  it 
was  on  the  track,  a  verdict  for  the  plaintiff 
is  unwarranted.  Chicago,  etc.,  R.  Co.  v. 
Campbell   (Colo.),  7-987. 

Duty  of  railroad  to  keep  in  repair.  — 
The  obligation  of  a  railroad  to  construct  a 
right-of-way  fence  as  required  by, statute  is 
absolute,  but,  when  once  constructed  in  com- 
pliance with  law,  the  company  is  bound  only 
to  the  exercise  of  reasonable  care  in  main- 
taining it.  Coe  V.  Northern  Pacific  R.  Co. 
(Minn.),  11-429. 

The  liability  of  a  railroad  company  for 
failure  to  maintain  its  right-of-way  fence  in 
gcod  repair  is  measured  by  the  rules  of  ordi- 
nary care  and  prudence.  Coe  v.  Northern 
Pacific  R.  Co.  (Minn.),  11-429. 

Duty  to  fence  against  okildren.  —  A 
statute  requiring  every  railroad  corporation 
to  erect  and  maintain  fences  on  both  sides  of 
its  road  suitable  and  sufficient  to  prevent 
cattle,  horses,  sheep,  hogs,  and  other  stock 
from  getting  on  its  track,  does  not  require 
the  construction  of  a  fence  sufficient  to  keep 
children  off  the  track,  and  no  liability  against 
a  railroad  company  for  the  killing  of  a  child 
of  tender  years  while  on  the  company's  tracks 
can  be  predicated  on  noncompliance  with  such 
statute.  Bischof  i>.  Illinois  Southern  R.  Co. 
(111.),  13-185. 

FER.a:   NATUR.iS:. 

Ownership  of  wild  animals,  see  Animals,  1  a. 

FERRIES. 

1.  Ferry  Franchises,  786. 

2.  Ferries  between  States. 

3.  Liability  fob  Injuries  to  Passen- 

OEBS,  786. 
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License  to  sell  liquor  on  interstate  ferry  boat, 
see  Licenses,  2  a. 

1.  Febby  Fbanchises. 

Transfer.  —  A  ferry  franchise  may  be 
voluntarily  transferred  as  any  other  incor- 
poreal hereditament.  Evans  v.  Krouiin^r 
(Idaho),  2-691. 

Construction  of  bridge  as  infringe- 
ment. —  The  franchise  of  a  ferry  is  not  a 
grant  of  an  exclusive  rigfit  to  carry  across  a 
stream  by  all  means  whatsoever,  but  only  a 
grant  of  the  exclusive  right  to  carry  across  by 
means  of  a  ferry;  and  the  construction  of  a 
bridge  by  private  enterprise  connecting  the 
same  highways  as  the  ferry,  and  causing  the 
ferry  owner  to  lose  all  the  income  he  formerly 
received  from  tolls,  is  not  a  disturbance  of 
the  ferry,  and  the  feriy  owner  has  no  remedy. 
Dibden  v.  Skirrow  (Eng.),  12-252. 

Transporting  employees  and  teams. — 
One  who  employs  a  flat-boat  or  other  means 
of  transporting  his  employees  and  his  wagons 
and  teams  across  a  stream  to  and  from  his 
sawmill,  and  does  not  transport  any  part  of 
the  public  for  hire  or  compensation,  is  not  en- 
gaged in  operating  a  ferry  and  therefore  does 
not  infringe  an  exclusive  franchise  owned  by 
another  to  operate  a  public  ferry  in  that  lo- 
cality.    Futch  V.  Bohannon  (Ga.),  19-1032. 

2.  Ferbies  between  States. 

Right  to  regnlate  fare.  —  The  state  of 
Ohio  may  establish  ferries  on  its  side  of  the 
Ohio  river  and  fix  charges  for  the  ferries  to 
West  Virginia,  and  the  latter  state  cannot 
punish  one  acting  under  such  ferry  franchise 
for  charging  a  person  coming  from  Ohio  more 
than  is  allowed  by  the  West  Virginia  law  for 
ferriage  over  the  Ohio  river.  State  V.  Faudre 
(W.  Va.),  1-104. 

The  validity  of  the  resolution  passed  by  the 
board  of  chosen  freeholders  of  Hudson  county 
in  1905,  fixing  the  rates  to  be  charged  by  cer- 
tain ferries  in  Hudson  county  for  the  trans- 
portation of  foot  passengers  from  that  county 
to  New  York,  must  be  regarded  as  established 
in  the  New  Jersey  Court  of  Errors  and  Ap- 
peals by  the  decision  of  that  court  in  Chosen 
Freieholders  D.  State,  24  N.  J.  L.  718.  New 
York  Central,  etc.,  E.  Co.  v.  Board  of  Chosen 
Freeholders  (N.  J.),  16-858. 

The  line  of  later  cases  decided  by  the  federal 
Supreme  Court  ending  with  the  case  of  St. 
Clair  County  v.  Interstate  Sand,  and  Car 
Transfer  Co.,  192  U.  S.  454,  has  not  definitely 
decided  that  a  state  cannot  fix  rates  for  fer- 
riage from  itself  to  another  state;  and  there- 
fore it  cannot  be  regarded  as  finally  decided 
in  the  federal  court  that  tlje  decision  in  24 
N.  J.  L.  718  ia  in  conflict  with,  and  is  there- 
fore superseded  by,  the  federal  decisions.  New 
York  Central,  etc.,  R.  Co.  v.  Board  of  Chosen 
Freeholders  (N.J,),  16-858. 

Construction  of  resolution  fixing 
fares.  —  The  rates  fixed  by  the  resolution 
above  mentioned  apply  only  to  the  passage  of 
foot  passengers  from  Hudson  county  over  tech- 
nical ferries;  and  the  resolution  does  not  in- 


clude a  fixing  of  rates  chargeable  by  a  raiIi;oad 
company  for  a  passage  by  a,  railro^id  pas- 
senger over  its  road  and  over  ferries  which, 
under  the  Act  of  1903,  it  is  operating  as  jih 
appendage  or  extension  of  its  road.  N,ew  York 
Central,  etc.,  E.  Co.  v.  Board  of  Chosen  Frep- 
holders  (N.  J.),  16-858. 

Effect  of  Interstate  Commerce  Act.— 
The  Interstate  Commerce  Act  of  1887  does 
not  strip  a  state  of  any  power  to  fix  rates  of 
ferriage  which  it  theretofore  possessed.  New 
York  Central,  etc.,  R.  Co',  v.  Board  of  Chosen 
Freeholders  (N.  J.);  16-858.  ' 

Effect  of  treaty  betureen  states.  — 
The  treaty  TjetWeen '  New  York  and  New  Jer- 
sey, by  which  New  York  has  exclusive  juris- 
diction over  the  waters  of  the'  Hudson  riyer, 
does  not  afi'ect  the  question  of  power  to  fix 
ferriage  rates  involved  in  tfa^s  case.  New 
York  Central,  etc.,  R.  Co.  v.  Board  of  Chdaen 
Freeholders  (N.  J.),  16-858.  '     '  "     ' 

3.  Liability  foe  Injubies  to  Passenqebs. 

Entering  wagon  gangway  as  con- 
tributory negligence.  —  A  passenger  who 
voluntarily  enters  a  ferry  boat  by  what  'is 
known  as  the  horse  or  wagon  gangway,  that 
is,  the  space  in  the  centre  of  th?  boat  reserved 
for  the  accommodation  of  horses  and  wagons 
in  transport,  and  who  passes  along  such  gang- 
way for  the  purpose  of  reaching  the  front  of 
the  boat,  although  there  is  nothing  to  prevent 
him  from  passing  through  the  part' of '  the 
boat  intended  for  passengers,  must  be  held  to 
assume  the  risk  of  injury  incident  to  sjich  a 
dangerous  place,  and  if  he  is  injured  by  fall- 
ing down  a  coal  hole  in  the  gangway,  the 
ferry  company  is  not  liable.  Hopkins  v.  West 
Jersey,  etc.,  R.  Co.  (Pa.  St.),  17-370. 

Coal  hole  in  'wagon  gangway.  —  In 
an  action  for  personal  injuries  receivefl  by 
falling  into  a  coal  hole  on  a  ferry  boat,  where 
the  evidence  shows  that  the  accident  occiiiTed 
in  the  day  time,  as  the  plaintiff  was  passing 
across  the  wagon  gangway  of  the  boat  iirime- 
diately  behind  a  cart,  and  that  there  was 
nothing  to  hide  the  hole  except  the  cart, 
which  had  been  standing  at  one' side  of  it, 
but  which  moved  forward  as  plaintiiff  started 
to  cross  the  gangway,  a  judgment  of  nonsuit 
on  the  ground  of  contributory  negligence  is 
proper,  the  necessary  inference  being  that  the 
plaintiff's  failure  to  observe  the  hole  wis  due 
to  his  failure  to  look  where  he  'Was  going. 
Hopkins  v.  West  Jersey,  etc.,  E.  Co.  ('Pa. 
St.),  17-370.      ■ 


FERTII.;ZERS. 

Fertilizer  plant  as  nuisance,  see  Nuisances, 

lb.'  ,.         ■■        T    -     •; 

FETTERS. 

Requiring  convict  to  be  fettered  as  cruel  and 
unusual  punishment,  see  Crimittal  Law, 
7a  (1).  ■  •    ■" 
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FICTITIOUS   GRANTEE. 

See  Deeds,  2  b. 

FICTITIOUS   NAMES. 

Use  of,  see  Forqeet,  1  a. 

FIDELITY   BONDS. 

See  Bonds. 

FIDUCIARIES. 

See  Agency;  Executobs  and  Administra- 
TORS ;  Guardian  and  Ward  ; '  Receiv- 
ers; Trusts  and  Trustees. 

Consanguinity  as  creating  fiduciary  relation, 
see  Fraud  and  Deceit,  4. 

Descriptive  words  appended  to  signature  to 
cheek  as  notice  of  trustee  character  of 
drawer,  see  Checks,  1. 

Presumption  of  undue  influence  from  fiduciary 
relation,  see  Wills,  5  c  ( 1 ) . 

Sales  between  persons  in  fiduciary  relation, 
see  Sales,  1. 

Tax  collector  as  trustee,  see  Taxation,  7. 


FIGHTING. 

See  Assault  and  Battery,  2  b;  Dueling. 
Bull  fighting  as  nuisance,  see  Nuisances,  1  b. 
Killing  in  mutual  combat,  see  Homicide,  5  b. 


FINALITY. 

Finality  of  judgment  as  affepting  poncluaive- 

ness,  see  Jxidgments,  6  c. 
Finality  of  judgment  or  decree  necessary  to 

support  action,  see  Judgments,  12. 


FINANCIAL  CONDITION. 

As  affecting  damages  for  assault  and  battery, 
see  Assault  and  Battery. 

As  evidence  in  varioiis  actions  and  proceed- 
ings, see  Breach  of  Pr,omise  of  Mab- 
:^iage;  Checks;  Embezzlement;  Phy- 
sicians AND  Surgeons. 

Excuse  for  nonperformance  of  contract,  see 
Contract^,  5  b  (3). 

Financial  irresponsibility  as  ground  for  in- 
junctive relief,  see  Injunctions,  1  c. 


FINDINGS. 

Actions  to  enforce  mechanic's  lien,  see  Me- 
chanics' Liens,  10. 

Aider  of  defects  in  pleading,  see  Pleading,  11. 

Commissioners'  findings  as  res  judicata,  see 
Judgments,  6  d  (2). 

Conclusiveness  of  findings  by  master,  see 
Master  in  Chancery.  ' 

Failure  of  court  to  make  findings  as  ground 
for  Collateral  attack  on  judgment,  see 
Judgments,  10. 

Presumptions  as  to,  see  Appeal  and  Erbob, 
14  h. 

Request  to  find,  see  Courts,  7  b. 


FIGURES. 

Omission  of  recital  of  amount  in  note  sup- 
plied by  marginal  'figures,  see  Bills 
AND  Notes,   1. 


FILIATION. 


See  Bastabdy. 


FILING. 


Claims  for  mechanics'  liens,  see  Mechanics' 
Liens,  6  a. 

Depositions,  see  Depositions,  5. 

Indictments  and  informations,  see  Indict- 
ments AND  Informations,  1,  2. 


FILLING   BLANKS. 

Effect  of,  see  Alteration  of  Instruments,  3. 

FILUM  FLUMINUS. 

Extent  of  ownership  of  land  bounded  by  water- 
course, see  Waters  and  Watercourses, 
3b  ^2). 


FINDING  LOST  PROPERTY. 

See  Lost  Property. 

FINES. 

1.  Actions  to  Recover  Fines,  788. 

a.  Collection  of  fine,  788. 

b.  Seeurity  for  fine,  788. 

c.  Appeal,  788. 

2.  Recovery    op    Fine    Illegally    Im- 

posed, 788.  ' 

3.  Remission  by  Executive,  788. 

4.  Deatij  of  Defendant  Pending  Writ 

PF  Error,  788. 

5.  Disposition  of  Fines  Collected,  788. 

Compelling  employer  to  pay  fine  to  labor 
union,  see  Labor  Combinations,  6. 

Excessive  lines  for  violating  railroad  rate 
law,  see  Carriers,  2  j. 

Fine  and  imprisonment  under  statute  au- 
thorizing fine  or  imprisonment,  see 
Criminal  Law,  7  b  (S),    ■  ;      ... 

Imposition  of  fine  as  deprivation  of  property 
wjthpijt  due  process  of  law,  see  Con- 
stitutional Law,  9  b. 

Imposition  of  fine  as  punishment  for  crime 
see  Crtmijtal  Law,  7  b  (^).'  ' 
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Power  of  governor  to  remit  fine  imposed  for 
violation  of  municipal  ordinance,  see 
Pabdon,  Reprieve,  and  Amnesty,  1. 

Review  of  order  canceling  fine,  see  Appeal 
AND  Ebbob,  2  b. 

1.  Actions  to  Recoveb  Fines. 

a.  Collection  of  fine. 

Duty  of  sheriff  to  collect.  —  The  Ar- 
kansas statute  makes  it  the  duty  of  sheriffs 
to  collect  all  fines,  penalties,  and  forfeitures 
adjudged  against  defendants  in  Circuit  Courts, 
and  county  clerks  are  required  to  charge 
sheriffs  with  all  of  such  fines.  Wilson  v. 
White  (Ark.),  12-378. 

b.  Security  for  fine. 

Bond  not  complying  with  statute.  — 

Under  the  Arkansas  statute  authorizing  a. 
person  convicted  of  a  misdemeanor  to  give  to 
the  sheriff  or  other  officer  security  for  the 
payment  within  thirty  days  of  the  fine  and 
costs,  and  providing  that  the  note  or  bond 
taken  as  security  when  filed  with  the  court 
rendering  the  judgment  shall  have  the  force 
and  effect  of  a  judgment,  a  note  not  made 
payable  to  the  state  and  not  payable  within 
thirty  days  does  not  have  the  force  and  ef- 
fect of  a  judgment  under  the  statute,  but 
is  valid  as  a  common-law  obligation  and  binds 
the  principal  and  surety  for  the  payment  of 
the  amount  named  therein.  Wilson  v.  White 
(Ark.),  12-378. 

A  sheriff  who  takes  for  a  fine  and  costs  a 
bond  not  in  conformity  with  statutory  re- 
quirements is  not  acquitted  of  liability  for 
such  fine  and  costs  even  though  the  bond 
taken  is  valid  as  a  common-law  obligation, 
and  he  is  properly  compelled  to  pay  the  same 
by  the  County  Court.  Wilson  v.  White 
(Ark.),  12-378. 

c.  Appeal. 

Jurisdiction  under  I<ouislana  Consti- 
tution. —  The  word  "  fine  "  as  used  in  the 
Louisiana  constitution  (art.  85)  limiting  the 
jurisdiction  of  the  Supreme  Court  to  cases 
where,  inter  alia,  "a  fine  exceeding  $300  .  .  . 
is  actually  imposed,"  is  used  in  its  ordinary 
acceptation,  and  not  synonymously  with 
"  penalty "  or  "  punishment,"  and  therefore 
the  Supreme  Court  cannot  entertain  an  ap- 
peal from  a  sentence  fining  the  defendant 
$300  and  permanently  depriving  him  of  the 
privilege  of  keeping  a  barroom,  as  provided 
by  the  statute  (Acts  1908,  p.  236).  State  v. 
Price  (La.),  18-881. 

Costs  imposed  on  a  defendant  who  has  been 
sentenced  to  pay  a  fine  are  not  a  part  of  the 
fine,  and  cannot  be  considered  in  determining 
whether  the  amount  of  the  fine  is  sufficient  to 
give  the  Supreme  Court  jurisdiction.  State 
V.  Price   (La.),  18-881. 

2.  Recoveet  of  Fine  Iixeqally  Imposed. 

Con-riction  under  void  indictment.  — 

A  fine  paid  by  a  person  convicted  under  an 
indictment  which  is  void,  for  the  reason  that 


it  charges  no  offense  against  the  laws  of  the 
state,  cannot  be  recovered  by  rule  against  the 
sheriff  who  collects  the  same.  McDonald  v. 
Sowell  (Ga.),  12-701. 

3.  Remission  by  Executive. 

Estent  of  pourer  to  remit.  —  In  Ken- 
tucky, the  power  conferred  upon  the  governor, 
by  section  77  of  the  state  constitution,  of  re- 
mitting fines  and  forfeitures,  extends  only  to 
the  state's  part  of  judgments  for  fines  and 
forfeitures,  and  not  to  the  statutory  fees  of 
the  clerk,  sheriff,  commonwealth's  attorney, 
and  other  court  ofiicers  in  penal  or  criminal 
cases,  or  to  the  penalty,  in  the  shape  of  dam- 
ages equal  to  ten  per  cent,  of  the  judgment 
appealed  from,  which  is  imposed  by  statute 
upon  unsuccessful  appellants;  and,  conse- 
quently, where  a  judgment  imposing  a  fine  for 
contempt  is  aifirmed  on  appeal,  with  damages, 
a  pardon  subsequently  granted  by  the  gover- 
nor, remitting  all  of  the  judgment  except 
commissions,  fees,  and  costs,  constitutes  no 
defense  to  a  proceeding  by  the  state  to  collect 
the  damages.  Commonwealth  v.  French  (Ky.), 
17-601. 

4.  Death  of  Defendant  Pending  Wbit  of 
Ebbob. 

Where  the  defendant  in  a  criminal  case  dies 
pending  a  writ  of  error  taken  by  him  from  a 
judgment  that  he  be  fined  and  imprisoned, 
and  the  appellate  court,  on  suggestion  of 
death,  dismisses  the  writ  of  error  and  re- 
mands the  cause  to  the  trial  court  for  such 
proceedings  as  "ought  to  be  had,"  the  trial 
court  has  jurisdiction  to  make  an  order  de- 
claring the  cause  abated  and  canceling  the 
fine.  United  States  v.  Dunne  (U.  S.),  19- 
1145. 

A  judgment  imposing  a  fine  and  imprison- 
ment in  a  criminal  case  abates  on  the  death 
of  the  defendant  pending  a  writ  of  error  and 
the  fine  cannot  be  enforced  against  his  estate. 
United  States  v.  Dunne  (U.  S.),  19-1145. 

6.  Disposition  of  Fines  Collected. 

The  provisions  of  the  Florida  statute  (Acts 
1909,  c.  6005,  §11)  relating  to  the  disposition 
of  fines  collected,  are  controlled  by  section  9 
of  article  16  of  the  constitution,  as  amended, 
which  requires  fines  collected  to  be  paid  into 
the  fine  and  forfeiture  fund  of  the  county. 
Harper  v.  Galloway  (Fla.),  19-235. 


FIREARMS. 


See  Weapons. 


FIRE   COMFAinES. 

Exemption  of  members  from  jury  duty,  see 
Juby,  3. 

FIRE   DEPARTMENT. 

l.;i\v  of  the  road  as  applicable  to  fire  engines, 
see  Stbeets  and  Highways,  5  b. 


FIEE  ESCAPES  —  FIRES. 


789 


Liability  of  municipality  for  acts  of  fire  de- 
partment, see  Municipal  Cobporations, 
9  a. 

Liability  of  municipality  for  negligence  of 
firemen,  see  Municipal  Corporations, 
9  c. 

Maintenance  by  municipality,  see  Municipal 

CORPOKATIONS,    15. 

Negligence  of  driver  of  hose  cart  imputable  to 
firemen  riding  on  cart,  see  Negligence, 
7e  (2). 


FIRE   ESCAPES. 

Duty  of  owner  of  building  to  provide  fire  es- 
capes, see  Negligence,  2. 

Liability  of  innkeeper  for  failure  to  pro- 
vide fire  escapes,  see  Inns,  Boarding 
Houses,   and  Apartments,  6. 

Statutory  regulation  of  inns,  see  Inns,  Board- 
ing Houses,  and  Apartments,  3. 


FIRE   INSURANCE. 

See  Insurance,  5. 

FIRE   INSURANCE   PATROIi. 

Charitable  purpose,  see  Charities,  1. 

FIRE   LIMITS. 

See  Municipal  Corpoeations,  15. 

FIREMEN. 

Duty  of  driver  of  fire  engine  to  stop,  look,  and 
listen  before  crossing  railroad  track,  see 
Railroads,  8  b  (8)   (b). 

FIRES. 

1.  Right  to  Set  fob  Purpose  of  Clear- 

ing Land,  789. 

2.  Liability  fob  Negligence,  789. 

a.  In  general,  789. 

b.  Fires  set  by  railroads,  790. 

3.  Contract     Exempting     from     Lia- 

ITY,  790. 

4.  Contributory  Negligence,  790. 

6.  Presumption  of  Negligence,  790. 

6.  Evidence,  791. 

7.  Instructions,  791. 

8.  Investigations   by  Insurance  Com- 

missioners, 792. 

9.  Right  of  Owner  of  Insured  Prop- 

erty TO  Sue  Wrongdoer,  792. 

See  Arson. 

Assignability  of  cause  of  action  for  destruc- 
tion of  personalty  by  fire,  see  Assign- 
ments, 1  c. 


Burden  of  proof  in  action  for  loss  of  goods 
by  fire,  see  Carriers,  4  j   (1)    (b). 

Contracts  with  water  companies  for  fire  pro- 
tection, see  Waters  and  Watercourses, 
4  c. 

Duty  of  master  of  vessel  to  provide  protec- 
tion against  fire,  see  Ships  and  Ship- 
ping, 5. 

Extinguishing  fire  as  salvage  service,  see 
Salvage. 

Fire  escaping  from  garbage  dumping  ground, 
see  Health,  2  a  (3). 

Interference  with  extinguishment  of  fires, 
see  Railroads,  7  b. 

Liability  of  carrier  for  loss  of  goods  by  fire, 
see  Carriers,  4  b  (4). 

Liability  of  municipality  for  failure  to  fur- 
nish water  for  fire  protection,  see  Mu- 
nicipal Corporations,  9  a. 

Liability  of  railroad  to  persons  injured  in 
extinguishing  fires  set  by  locomotive, 
see  Railroads,  8  h. 

Liability  of  railroads  for  fires  from  locomo- 
tives, see  Railroads,  3  a   (2),  7  c. 

Liability  of  water  company  for  fire  losses, 
see  Waters  and  Watercourses,  4  c. 

Members  of  fire  companies  exempt  from  jury 
duty,  see  Juby,  3. 

Statutory  liability  of  railroad  company  for 
fires  communicated  by  locomotive,  see 
Railroads,  3  a.  (2). 

Termination  of  lease  by  destruction  of  prem- 
ises, see  Landlord  and  Tenant,  3  g. 

Validity  of  ordinance  requiring  attendance  of 
firemen  at  theatres,  see  Theatres  and 
Public  Resorts,  1. 

Validity  of  statute  providing  for  investiga- 
tion of  fires  by  insurance  commissioner, 
see  Statutes,  2,  3  b. 

1.  Right  to  Set  fob  Purpose  of  Clearing 
Land. 

Liability  for  damages  to  adjacent 
land.  —  Under  the  statutes  of  Michigan  it 
is  not  unlawful  for  the  owner  of  land  to  sot 
fires  thereon  for  the  purpose  of  clearinc;  the 
land  and  fitting  it  for  cultivation,  nor  is  he 
liable  for  injuries  to  the  land  of  an  adjoin- 
ing owner  by  the  escape  of  fires  set  for  that 
purpose,  unless  such  escape  was  wilfully  or 
negligently  permitted.  Rogers  r.  Parker 
(Mich.),  18-753. 

2.  Liability  for  Negijgence. 
a.   In  general. 

Necessity  of  notice.  —  The  liability  of 
a  landowner  for  negligently  permitting  fire 
to  escape  from  his  land  to  the  injury  of  land 
of  an  adjoining  owner  is  predicated  upon  his 
knowledge  of  the  existence  of  the  fire  on  his 
own  land,  or,  at  least,  upon  knowledge  of 
facts  sufficient  to  charge  him  with  notice 
that  the  danger  of  such  fire  breaking  out 
thereon  is  imminent.  Rogers  v,  Parker 
(Mich.)_,  18-753. 

Negligence  of  independent  con- 
tractor. —  The  rule  exempting  the  owner  of 
premises  from  liability  for  injuries  caused 
by    the   negligence    of    an    independent    con- 
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tractor,  applies  io  cases  of  damage  by  fire, 
subject  to  tbe  same  exceptions  as  in  other 
cases.     Rogers  v.  Parker    (Mich.),   18-753. 

Iiiabiiity  to  owner  of  insured  prop- 
erty. —  In  an  action  for  the  loss  of  property 
by  fire  due  to  the  defendant's  negligence,  the 
recovery  cannot  be.  reduced  by  showing  that 
the  property  was  insured  and  that  the  in- 
surer has  paid  the  loss,  but  the  assured 
stands  as  a  trustee  to  the  insurer  to  the  ex- 
tent of  the  loss  paid.  Cushman,  etc.,  Co.  v. 
Boston,  etc.,  R.  Co.   (Vt.),  18-708. 

b.  Fires   set  by  railroads. 

Obligation  of  landowner  to  antici- 
pate negligence.  —  The  owner  of  prem- 
ises is  not  bound  to  anticipate  the  negligence 
of  a  railroad  and  by  way  of  prevention  make 
provision  against  communication  by  fire. 
Phillips  t.  Durham,  etc.,  R.  Co.  (N.  Car.), 
3-384. 

Degree  of  care  required  from  rail- 
road company.  —  A  railroad  company  dis- 
charges its  duty  to  avoid  setting  fires  if  it 
exercises  reasonable  care  in  providing  its  en- 
gines with  the  most  approved  appliances  and 
contrivances  in  general  use  by  railroads  for 
the  prevention  of  the  escape  of  sparks,  and 
keeps  such  appliances  and  contrivances  in  a. 
good  condition.  St.  Louis,  etc.,  R.  Co.  v. 
Coombs   (Ark..),  6-151.  _   _    . 

Prdperty  not  immediately  adjoining 
railroad.  —  In  an  action  for  damages  sus- 
tained by  fire  alleged  to  have  been  negli- 
gently set  by  a  railroad  on  the  right  of  way 
and  which  extended  across  the  lands  of  in^ 
tervemng  proprietors,  the  fact  that  the  plain- 
tiff's land  did  not  immediately  adjoin  the 
defendant's  right  of  way  does  not  per  se  ab- 
solve the  defendant  from  liability,  but  is  a 
circumstance,  with  the  probability  that  in- 
tervening and  independent  causes  might  have 
stopped  or  extended  tbe  fire,  to  be  weighed 
in  considering  whether  the  defendant's  negli- 
gence was  the  proximate  cause  of  the  plain- 
tiff's damage.  Phillips  v.  Durham,  etc.,  R. 
Co.   (N.  Car.),  3-384. 

3.  CoNTEACT  Exempting  fbom  Liabiuty. 

Validity.  —  Where  a  railroad  company 
grants  a  person  a.  license  to  erect  a  mill  on 
its  right  of  way,  it  is  competent  for  the 
parties  to  stipulate  that  the  licensor  shall 
not  be  liable  to  the  licensee  for  the  loss  of 
the  "mill  and  contents  by  fire  from  any 
cause  whatever,"  as  such  stipulation  is  not 
contrary  to  public  policy.  Cincinnati,  etc., 
R.  Co.  V.  Saulsbury  (Tenn.),  5-744. 

A  stipulation  in  a  lease  made  by  a  railroad 
company  that  the  lessee  is  to  exonerate  it 
from  all  liability  for  damages  by  fire  to  any 
property  or  structure  on  the  demised  prem- 
ises, which  in  the  operation  of  the  railroad 
may  be  accidentally  or  negligently  communi- 
cated to  it,  is  not  void  as  against  public 
policy.  Mansfield  Mutual  Ins.  Co.  i-.  Cleve- 
land, etc.,.R.  Co.  (Ohio),  6-782. 

Constrnction  as  regards  property  in- 
cluded. —  Where  a  railroad  company  negli- 
gently sets  fire  to  a  building  upon  its  right 


of  way  whicii  it  has  leased  with  the  proviso 
that  no  liability  shall  attach  to  the  company 
for  loss  by  fire  of  property  on  the  rented 
premises,  it  will  be  held  liable  for  the  de- 
struction of  other  property  not  upon  the 
right  of  way  to  which  the  fire,  so  started  is 
communicated.  Kansas  City,  etc.,  R.  Co.  v. 
Blaker    (Kan.),   1-883. 

Where  a  railroad  company  grants  a  person 
a  license  to  erect  a  mill  on  its  right  of  way 
and  stipulates  that  it  shall  not  he  liable  to 
the  licensee  for  the  loss  of  the  mill  and  con- 
tents by  fire  or  from  any  cause  whatever,  if 
the  railroad  company  sets  a  Are  it  is  not 
liable  for  the  destruction  of  the  raw  material 
and  finished  product  on  the  right  of  way  out- 
side of  the  mill  building,  but  is  liable  as  a 
common  carrier  for  the  destruction  of  the 
finished  product  loaded  in  freight  cars  and 
ready  for  shipment.  Cincinnati,  etc.,  R.  Oo. 
V.  Saulsbury   (Tenn.),  5-744. 

Under  a  lease  made  by  a  railroad  company 
exempting  the  lessor  from  liability  for  dam- 
ages by  fire  to  the  demised  premises  caused 
by  the  operation  of  its  railroad,  the  railroad 
company  is  not  liable  to  the  lessee  or  his 
insurers  for  damages  done  to  a  building  and 
its  contents  by  fire  communicated  by  one  of 
its  locomotives,  though  only  a  part  of  the 
building  is  located  on  the  leased  premises,  if 
the  fire  is  communicated  to  that  part.  Mans- 
field Mutual  Ins.  Co.  ;;.  Clevfelaiid,  etc.,  R. 
Co.    (Ohio),  6-782. 

4.    CoNTBiBTJTOEY   NEGLIGENCE. 

Erecting   bnilding    near    railroad.   — 

The  placing  of  structures  on  the  right  of 
way  of  a  railroad  company  which  permits 
them  to  remain  there  until  they  are  negli- 
gently set  on  fire  by  a  locomotive,  which  fire 
burns  other  adjoining  property,  is  not  con- 
tributory negligence  on  the  part  of  the  owner 
and  he  is  not  deprived  of  the  remedy  given 
by  law  for  the  negligent  burning  of  property 
not  on  the  right  of  way.  Kansas  City,  etc., 
R.  Co.  V.  Blaker    (Kan. J,   1-883. 

The  action  of  a  landowner  in  erecting  a 
building  on  his  own  land  within  a  fe^v  inches 
of  the  right  of  way  of  a  railroad  does  not 
render  him  guilty  of  contributory  negligence 
which  will  preclude  him  from  recovering  for 
an  injury  by  fire  due  to  the  negligence  of  the 
railroad  comjjany.  Southern  R.  Cd.  v.  Pat- 
terson  (Va.),  8-440. 

5,  PREsrrMPnoN  OF  Nequgence. 

Setting  of  fire  by  locomotive,  in  gen- 
eral. —  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  the  destruction 
of  a  building  by  fire,  evideiice  that  the  fire 
was  set  by  one  of  the  diefendant's  engines 
raises  a  presumption  bf  negligence  which  it 
is  necessary  for  the  defendant  to  overcome. 
St.  Louis,  etc.,  R.  Co.  v.  Coombs  (Ark.),  6- 
151. 

The  fact  that  a  fire  is  communicated  to 
property  alon.g  the  line  of  a  .railroad  by 
sparks  from  the  engine  raises  an  inference 
of  negligence  sufficient  to  make  out  a  prima 
facie  case  against  the  railroad  in  the  absence 
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of  ofter  evidence  as  to  the  manner  in  vvhici 
tlie  engine  is  coiistruofed,  equipped,  or  oper- 
ated. Dyer  v.  Maine  Cent.  E.  Co.  (Me.),  2- 
457. 

Under  Kansas  statute.  —  The  Kansas 
statute  rnakes  causing  a  fire  by  the  operation 
of  a  railroad  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  company,  and,  this 
being  shown,  it  is  a  qiiestion  for  the  jury  to 
determine  whether  such  prima  facie  case  is 
overcome  by  evidence  that  the  engine  which 
set  the  fire  was  equipped  with  the  latest  de- 
vices, was  in  good  repair,  and  was  being 
managed  by  competent  employees.  Atchison, 
etc.,  E.  Co^  B.G^iser  (Kan.),  1-812. 

The  fact  of  thp  setting  of  a  Are  by  ihe 
operation  of  a  railroad  is  evidence,  not  merely 
presumption^  of  negligence,  and  as  such  must 
be  met  and  overcome  by  evidence  to  the  sat- 
isfaction of  the  jury.  Atchison,  etc.,  E.  Co. 
V.  Geiser/(Kan.),  1-812. 

SuAciency  of  evidence  to  relmt.  -^  In 
an  action  against  a  railroad  company  to  re- 
cover damages  fbr  the  destruction  of  a  btiild- 
ing  b;^  firs-,  the  evidence  held  to  jvistify  the 
jury  in  finding  a  presuiription  of  negligence 
on  thfe  part' of  the^  defendant  not  overcome. 
St.  Louis,  etc.,  E.  Co.  v.  Coombs  (Ark.j,  6- 
151. 

6.  Evidence. 

Circumstantial  evideiice   of  cause.  ^ 

The  fact  that  a  fire  which  destroyed  property 
O-riginated  in  sjJSrks  from  a  passing  loco- 
motive may  be  shown  by  circumstantial  evi- 
dence. Kansas  City,  etc.,  E.  Co.  v.  Blaker 
(Kan.),  1-883. 

Iiocomotive  engineer  as  expert  ivit- 
ness.  —  A  person  who  has  been  employed  as 
a  locomotive  engineer  for  a  long  time  and  is 
qualified  by  experience  to  understand  the 
operation  of  sparli  arreisters  in  locomotives 
may  testify  whether  a  spark  arrester  in  first- 
elaSscohditionwotild  prevent  the  escape  from 
a  locomotive  of  fire  Sujficient  to  burn  prop- 
erly offt  or  near  the  right  of  way.  Kansas 
City,  etc.,  E.  Co.  V.  Blaker   (Kan.),  1-883. 

Negligence  of  independent  con- 
tt'ac'toT.  —  In  an  action  By  one  landowner 
against  another  to  recover  damages  for  the 
alleged  negligence  of  the  defendant  in  jier- 
mitting  fltfe  to  escape  fro'm  his  land  to  that 
of  the  plaintiff,  where  the  defense  interposed 
wa^  fiiat  the  fire  was  set  tiri  defendant's  land 
bf  an  independent  contractor  who  was  clear- 
ing ihe  land,  under  a  feontract  with  the  de- 
fendant, evidence  examined  dnd  held  to  call 
fortht!  direction  of  a  verdict  in  the  defend- 
ant's favor.  Rogers  V.  Parker  (Mich.),  18- 
753.. 

/  Interference  hy  railroad  with  ez- 
tin^uisliiment.  —  Evidence  reviewed  in  an 
ftbtioh  against  a  railroad  company  to  recover 
damages  for  the  interferehce  of  its  train  \tith 
the  extinguishment  Of  a  Are,  and  held  in- 
sufficient to  entitle  the  plaintiff  to  have  sub- 
mitted to  the  jury  the  question  whether  the 
defendant  was  guilty  of  tortious  conduct  in 
failing  to  stop  its  train  before  reaching  the 
scene  .of  ,tbe  Are.  American  Sheet,  etc.,  Co. 
V.  Pittsburgh,  eic.,  R.  Co.  (U.  S.),  6-626. 

Evidence  reviewed  in  an  action  against  a 


railroad  company  to  recover  damages  for  the 
interference  of  its  train  with  the  extinguish- 
ment of  a  fire,  and  held  insufficient  to  show 
that  after  the  train  had  been  brought  to  a, 
stop  at  a  point  which  prevented  the  carrying 
of  fire  hose  across  the  track,  and  the  person 
in  charge  of  the  train  had  been  informed  for 
the  first  time  of  the  situation,  there  was  any- 
thing in  the  conduct  or  management  of  the 
train  to  justify  the  jury  in  finding  a  verdict 
for  the  plaintiff.  American  Sheet,  etc.,  Co. 
V.  Pittsburgh,  etc.,  R.  Co.   (U.  S.),  6-626. 

Sufficiency  to  show  cause  of  fire.  — 
In  an  action  against  a  railroad  company  to 
recover  damages  for  the  destruction  of  a 
building  by  fire,  the  evidence  held  sufficient 
to  justify  the  jury  in  finding  that  the  fire 
was  communicated  by  sparks  from  the  engine. 
St,  Louis,  etc.,  R.  do.  v.  Coombs  (Ark.),  6- 
151. 

Sufficiency  to  show  negligence.  —  In 
an  action  against  a  railroad  company  to 
recover  damages  for  the  destruction  of  the 
plaintiff's  building  by  a  fire  negligently  set 
by  the  defendant,  where  it  appears  that  the 
source  of  the  fire  was  a  red-hot  clinker  of 
unusually  large  size,  which  the  jury  would 
be  warranted  by  the  evidence  in  inferring  was 
withdrawn .  by  the  fireman  from  the  fire-box 
of  the  engine,  and  either  iiegligently  thrown 
off  the  tender  by  him  or  suffered  to  fall  from 
the  foot  board  and  roll  down  the  embank- 
ment to  a  point  from  which  it  communicated 
fire  to  ihe  building,  the  evidence,  in  the  ab- 
sence of  any  explanation  or  denial  by  the  fire- 
man, is  sufficient  to  establish  the  negligence 
of  the  defendant  as  against  a  demurrer  to 
ihe  evidence.  Southern  E.  Co.  v.  Patterson 
(Va.),  8-440. 

On  moving  for  a  new  trial  in  a  suit  for 
negligently  caiising  a  fire,  on  the  ground  that 
a  verdict  for  the  defendant  was  against  the 
evidence,  the  plaintiff  must  not  only  show  a 
strong  preponderance  of  evidence  of  negli- 
gence, but  must  show  that  there  was  no  other 
reasonable  inference  from  all  the  evidence  on 
which  the  jury  could  act.  Linn  v.  Barker 
(Me.),  20-697. 

'Ii;i  an  action  fpr  damages  caused  by  fire, 
evidence  held  sufficient  to  ^how  that  the  fire 
was  communicated  from  the  defendant's  prem- 
ises, biii  not  sufficient  to  show  that  the  loss 
was  caiised  by  the  defendant's  negligence. 
Linn  v.  Barker   (Me.),  20-697. 

Burden  of  proof.  —  The  burden  is  on 
one  suing  for  damages  caused  by  a  fire  com- 
municated from  the  defendant's  premises  to 
show  the  defeiidant's  negligence.  Linn  v. 
Barker    (Me.),  20-697. 

7.  Instructions. 

Cqnclusiveness  of  uncontradicted 
testimony.  —  In  an  action  against  a  rail- 
road company  to  recover  damages  for  the 
destruction  of  a  building  by.  fire;  it  is  not 
erroneous. to  ,instr;uct  the  jury  that  they  are 
not  bound  to  accept  as  conclusive  uncontra- 
dicted statements  of  witnesses  that  the  en- 
gine was  in  good  order  an^  carefully  operr 
ated,  but  that  they  shall  consider  all  the 
circumstances  and  evidences  bearing  upon  the 
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condition  of  the  engine,  the  mode  of  operat- 
ing it,  and  the  circumstances  under  which 
the  fire  took  place.  St.  Louis,  etc.,  R.  Co.  ;;. 
Coombs   (Ark.),  6-151. 

Meaning  of  term  "  right  of  iray."  — 
In  an  action  against  a.  railway  company  to 
recover  damages  for  injury  to  the  plaintiff's 
property  resulting  from  a  fire  originating  on 
the  defendant's  right  of  way,  where  the  plain- 
tiff's action  is  based  upon  the  defendant's 
failure  to  comply  with  a  statute  requiring  it 
to  keep  its  right  of  way  free  from  combusti- 
ble matter,  the  court  should  explain  to  the 
jury  the  meaning  of  the  term  "  right  of  way," 
and  an  instruction  is  erroneous  which  is 
calculated  to  leave  the  impression  that  any 
space  wherein  the  trees  have  been  cut  by  the 
defendant,  under  a  statute  empowering  it  to 
fell  trees  standing  within  a  specified  distance 
of  either  side  of  its  right  of  way  for  the  pro- 
tection of  its  line,  may  be  treated  as  being 
included  within  the  right  of  way.  Eed  Moun- 
tain E.  Co.  V.  Blue  (Ca,n.),  9-949. 

8.  Investigations  by  Insurance  Com- 
missionees. 

Place  of  investigation.  .—  As  there  is 
nothing  in  the  Tennessee  statute  which  either 
expressly  or  by  implication  requires  the  in- 
surance commissioner  to  conduct  his  investi- 
gation of  a  fire  in  the  county  where  the 
property  was  destroyed,  it  follows  that  he 
may  lawfully  conduct  such  investigation  at 
his  office  in  another  county.  Khinehart  v. 
State   (Tenn.),  17-254. 

Compelling  attendance  of  witnesseSi 
—  As  the  insurance  commissioner  is  vested 
by  statute  with  all  the  powers  of  a  justice  of 
the  peace  for  the  purpose  of  summoning  and 
compelling  the  attendance  of  witnesses  at  an 
investigation  conducted  by  him  under  the 
act,  and  as  such  investigation  is  more  in  the 
nature  of  a  criminal  proceeding  than  a  civil 
action,  it  must  be  held  that  the  commissioner 
has  the  power  conferred  upon  justices  of  the 
peace  in  criminal  proceedings  of  issuing  sub- 
poenas for  witnesses  to  any  part  of  the  state, 
and,  consequently,  a  subpcena  issued  by  him 
to  a  county  other  than  that  in  which  the  in- 
vestigation is  held  is  valid.  Rhinehart  v. 
State   (Tenn.),  17-254. 

Punishment  for  disobedience  of  sub- 
poena. —  The  statutes  denouncing  penalties 
against  witnesses  for  failure  to  appear  in 
obedience  to  the  service  of  a  subp<Ena  apply 
to  investigations  conducted  by  the  insurance 
commissioner  under  the  Tennes.3ee  statute, 
and  the  fact  that  the  attendance  of  witnesses 
at  such  an  investigation  may  be  compelled 
by  attachment  does  not  prevent  the  enforce- 
ment of  the  penalty  prescribed  by  the  statute 
against  a  defaulting  witness,  the  remedies  by 
attachment  and  by  enforcement  of  the  penalty 
being  alternative.  Rhinehart  v.  State 
(Tenn.),  17-254. 

As  the  state  is  the  party  prejudiced  by  the 
failure  of  a  witness  to  appear  in  an  investi- 
gation conducted  by  the  insurance  commis- 
sioner under  such  statute,  the  proceeding  to 
punish  the  delinquent  witness  by  enforce- 
ment   of    the    statutory    penalty    should    be 


brought  in  the  name  of  the  state  without  the 
intervention  of  the  insurance  commissioner 
as  relator,  but  the  use  of  the  commissioner's 
name  as  relator,  being  mere  surplusage,  does 
not  affect  the  validily  of  the  proceeding, 
Rhinehart  v.  State    (Tenn.),  17-254. 

Excuse  for  disobedience  of  subpoena. 
—  In  a  proceeding  against  a  defaulting  wit- 
ness to  recover  the  statutory  penalty  for  dis- 
obedience of  a  subpoena  issued  by  the  insur- 
ance commissioner  in  an  investigation  under 
the  fire  marshal  law,  it  is  no  defense  that  the 
commissioner  was  exceeding  his  authority  in 
investigating  matters  not  pertinent  to  the 
fire  in  question,  and  that  the  failure  of  the 
witness  was  due  to  the  advice  of  counsel. 
Rhinehart  v.   State    (Tenn.),  17-254. 

9.  Right  or  Owneb  op  Insubed  Pbopeett  to 
Sue  Wbongdoeb. 

Where  an  insurance  company  pays  to  the 
assured  a,  loss  occasioned  by  the  wrong  of  a 
third  person,  and  the  value  of  the  properly 
destroyed  by  the  fire  exceeds  the  amount  paid 
by  the  insurance  company,  the  assured  may 
bring  an  action  in  his  own  name  against  the 
wrongdoer,  and  recover  the  full  amount  of 
the  loss.  Kansas  City,  ete.,  R.  Co.  v.  Shutt 
(Okla.),  20-255. 

FIREWORKS. 

Liability  for  injuries  caused  by  discharge  of 
fireworks,  see  Explosions  and  Explo- 
sives. 

FIRM. 

See  Paetnebship. 

FISH  AND  FISHERIES. 

Pish  market  as  nuisance,  see  Nitisances,  1  b. 

Right  of  owner  of  oyster  bed  to  compensa- 
tion for  injuries  in  improving  naviga- 
tion, see  Watebs  and  Watebcoueses, 
3  b  (2). 

Right  to  take  fish,  see  Game  and  Game 
Laws,  1. 

Taking  right  to  fish  under  power  of  eminent 
domain,  see  Eminent  Domain,  5. 

Right  to  shellfish.  —  A  grantee  of  tide 
lands  from  the  state  requires  the  right  tu 
exercise  dominion  and  ownership  over  things 
upon  such  lands,  especially  over  things  so 
closely  related  to  the  soil  as  clams.  Sequim 
Bay  Canning  Co.  v.  Bugge   (Wash.),  196. 

A  lessee  of  tide  lands  from  the  state  for 
the  purpose  of  cultivating  and  digging  for 
clams  may  have  other  persons  enjoined  from 
repeatedly  removing  clams  from  such  lands 
without  his  consent.  Sequim  Bay  Canning 
Co.  V.  Bugge  (Wash.),  196. 

2.  Statutoby  Regulation. 
a.  In  Canada. 

Power  of  dominion  parliament  to 
regulate   fisheries,   —   Under   the   British 
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North  America  Act  of  1867,  the  Parliament 
of  the  Dominion  of  Canada  has  the  exclusive 
right  to  make  or  authorize  the  making  of 
regulations  respecting  the  fisheries  of  Canada. 
Ship  "North"  r.  King  (Can.),  3-806. 

The  legislature  may  provide  for  the  pro- 
tection of  fish  and  may  declare  nets  set  or 
used  contrary  to  law  a  public  nuisance 
which  may  be  destroyed  by  the  proper  offi- 
cials.    State  V.  French   (Ohio),  1-948. 


FIXTURES. 

1.  Natube  and  Requisites,  793. 

a.  In  general,  793. 

b.  Intention  of  parties,  793. 

2.  What  Law  Govebns,  793. 

3.  Chabacteb  of  Abticle  Annexed,  793. 

4.  Agreement    as     to     Chabacteb    of 

Abticle  Annexed,  794. 

5.  Fixtures  as  between  Life  Tenant 

AND  Remaindebman,  794. 

6.  Fixtures  as  between  Landlord  and 

Tenant,  794. 

a.  Eight  of  removal  generally,  794. 

b.  Trade  fixtures,  794. 

c.  Time    of    removal    and    loss    of 

right,  794. 

(1)  Eight  independent  of  agree- 

ment, 794. 

(2)  Right    of    removal    as    af- 

fected by  agreement,  794. 

(3)  Right   of   persons   claiming 

under  tenant,  795. 

(4)  Effect  of  new  lease,  795. 

d.  Tenant    formerly    owning    prem- 

ises, 795. 

7.  Fixtures  in  Connection  with  Mort- 

gage OF  Realty,  795. 

a.  What  passes  under  mortgage,  795. 

b.  As  between  mortgagee  and  vendor 

in  conditional  sale,  795. 

Compensation  for  fixtures,  see  Eminent  Do- 
main, 7c  (1). 

Sale  of  store  fixtures  as  within  sales  in  bulk 
acts,  see  Fraudulent  Conveyances, 
3  b. 

Taxation  as  real  estate  or  personalty,  see 
Taxation,  2  c. 

1.  Nature  and  Requisites. 
a.  In  general. 

A  "  fixture "  is  an  article  which  was  once 
a  chattel,  but  has  become  a  part  of  the 
realty  by  physical  annexation  thereto.  The 
requisites  are  actual  annexation  to  the  realty 
or  something  appurtenant  thereto,  applica- 
tion to  the  purpose  to  which  that  part  of  the 
realty  is  appropriated,  and  intention  of  the 
annexing  party  to  annex  it  permanently. 
Gasaway  v.  Thomas   (Wash.),  20-1337. 

b.  Intention  of  parties. 

The  intention  of  the  parties  in  affixing 
chattels  to  the  freehold  and  the  relation  of 
the  parties  must  be  looked  to  in  ascertaining 


whether  the  chattels  were  affixed  as  fixtures. 
Union  Bank,  etc.,  Co.  v.  Fred  W.  Wolf  Co. 
(Tenn.),  4-1070. 

The  purpose  and  intent  of  the  party  an- 
nexing personalty  is  a  controlling  circum- 
stance in  determining  whether  it  has  become 
a  fixture.  Gasaway  v.  Thomas  (Wash.),  20- 
1337. 

2.  What  Law  Governs. 

In  an  action  for  the  conversion  of  property 
which  the  defendant  claims  as  a  fixture  to 
realty  placed  thereon  by  the  purchaser  of 
mining  claims,  whether  the  property  is  a  fix- 
ture must  be  decided  with  reference  to  the 
law  of  the  province  of  British  Columbia, 
where  the  property  is  situated,  if  that  law  is 
shown  by  competent  proof.  Gasaway  v. 
Thomas  (Wash.),  20-1337. 

3.  Character  of  Article  Annexed. 

Mining  mill.  —  A  mining  mill  erected 
on  waste  lands  of  the  Crown  held  not  to  be 
a  fixture,  but  a  chattel  or  trade  fixture,  and 
liable  to  seizure  and  sale  under  an  execution 
against  the  goods  of  the  owner.  Liscombe 
Falls  Gold  Min.  Co.  v.  Bishop  (Can.),  2- 
735. 

Sugar-cane  mill  and  boiler.  — '  A  sugar- 
cane mill,  erected  by  the  owner  of  a  farm 
thereon,  by  placing  four  large  lightwood 
posts  firmly  in  the  ground  and  fastening  the 
mill  to  them  by  spokes  driven  through  holes 
in  the  mill  and  into  the  posts,  and  a  "  sugar- 
cane boiler,"  which  is  placed  by  him  in  a 
brick  furnace,  which  is  on  the  ground,  and 
the  chimney  of  which  runs  up  through  and 
above  the  roof  of  the  sugar-mill  house,  be- 
come a  part  of  the  realty.  The  same  is  true 
as  to  an  old,  partially  broken  "  sugar-cane 
boiler "  which  the  owner  puts  down,  under 
a  building,  in  a  large  horse  stable,  and  from 
which  he  runs  a  gutter  to  a  well  on  the  lot, 
and  which  he  uses  as  a  watering  place  for 
farm  stock.  Brigham  v.  Overstreet  (Ga.), 
11-75. 

Shelving,  counters,  meat  box,  etc.  — 
Where  one  erects  on  his  land  a  storehouse, 
and  places  therein  shelving  which  he  nails 
and  fastens  to  the  walls,  and  large  and  cum- 
bersome counters,  tables,  and  a  large  meat 
box,  to  carry  out  the  obvious  purpose  for 
which  the  building  was  erected,  to  increase 
its  value  for  such  purpose,  and  to  be  per- 
manently used  in  connection  with  it,  such 
articles  become  part  of  the  realty,  even 
though  they  might  be  removed  from  such 
house  without  being  injured  and  without  in- 
jury to  the  building.  Such  fixtures,  conse- 
quently, pass  as  part  of  the  realty,  under  a 
conveyance  by  the  owner  of  the  land  to  a 
purchaser  thereof,  when  they  are  not  ex- 
cepted from  the  operation  of  the  same.  Brie- 
ham  V.  Overstreet   (Ga.),  11-75. 

Ice  house.  —  Evidence  held  to  show  that 
an  ice  house  built  on  leased  premises  was  a 
fixture  subject  to  the  law  as  to  removal  by  a 
tenant.     Phelps  v.  Ayers    (Wis.),  20-788. 

Movable  ice  chest.  —  An  ice  chest  in  a 
saloon  building,  which  is  not  attached  to 
either    the   wall   or   floor   of   a   building   by 
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screws  or  otherwise,  is  not  a  trade  fixture. 
Bush  V.  Havird   (Idaho),  10-107. 

Saloon  furniture  fastened  to  trail.  — 

Property  consisting  of  a  front  and  back  bar, 
an  ice  chest,  etc.,  placed  in  a  saloon  building 
by  the  lessee  and  fastened  to  the  wall  and 
iloor,  constitutes  trade  fixtures,  and  may  be 
removed  by  the  tenant  during  the  continu- 
ance of  his  term.  Bush  B.  Havird  (Idaho), 
10-107. 

Mirrors  attached  to  irall  of  dn-ell- 
ing.  —  Mirrors  attached  to  ■  the  wall  of  a 
dwelling  house  which  have  been  treated  as 
pergonsflty  by  the  owners  both  of  the  realty 
and  of  the  personalty,  are  personal  property 
though  the  frames  are  painted  in' the  same 
style  as  the  woodwork  of  the  room.  Crans- 
ton V.  Beck   (N.  J.),  1-686. 

Storm  -windoisrs  and  doors.  —  Storm 
windows  and  doors  which  are  made  for  a 
house  and  specially  fitted  to  it  for  the  purpose 
of  rendering  the  house  more  comfortable  as  a 
dwelling  in  the  winter  time,  and  which,  when 
in  use,  are  attached  to  the  house  with  screws, 
are  fixtures,  and  pass  by  a  deed  of  the  prem- 
ises, though  at  the  time  of  the  conveyance  such 
windows  and  doors  have  been  detached  from 
the  house  and  placed  in  an  outbuilding  for 
the  summer.  Roderick  r.  Sanborn  (Me.),  20- 
469. 

Machinery  not  adapted  to  perma- 
nent nse.  —  Wheire  the  purchaser  of  min- 
ing claims  under  an  agreement  to  develop 
them,  his  rights  to  be  forfeited  on  failure  to 
perform  any  condition  of  the  contract,  in- 
stalls certain  machinery  in  order  to  prospect 
the  claims  and  to  determine  whether  he  will 
be  justified  in  making  further  payments  or 
expenditures,  and  such  machineiy  is  not  suit- 
able for  permanent  worl<ing  of  the  mines,  it 
does  not  become  a  fixture,  so  as  to  belong  to 
the  vendor  on  forfeiture  of  the  purchaser's 
rights  under  the  contract.  Gasaway  v.  Thomas 
(Wash.),  20-1337. 

4.  Agreement  as  to  Chaeacteb  op  Article 

Annexed. 

Hotel    building    as    personalty.    —    A 

hotel  building,  afixed  to  land  and  conveyed 
therewith  as  real  estate,  cannot  by  agreement 
of  the  parties  become  personal  property  and 
encumbered  with  a  chattel  mortgage  until 
after  its  severance  from  the  land.  Beeler  v. 
C.  C.  Mercantile  Co.   (Idaho),  1-310. 

Effect  as  to  third  persons.  —  The  effect 
as  to  third  persons  of  a  secret  agreement  that 
the  chattels  afiixed  to  the  freehold  shall  re- 
main personal  property.  Union  Bank,  etc., 
Co.  V.  Fred  W.  Wolf  Co.  (Tenn.),  4-1070. 

5.  Fixtures  as  between  Life  Tenant  and 

remainderman . 

When  chattels  belong  to  life  tenant. 

—  Where  a  tenant  for  life  fixes  chattels  to  a 
freehold  with  the  right  to  remove  them  dur- 
ing his  tertn  and  without  intent  to  give  theih 
to  the  rfemainderman,  the  chattels  do  not  hi- 
coine  part  of  the  freehold,  and  upon  the  death 
of  the  tenant  pass  to  his  executor  instead  of 


to  the  remainderman.'    In  re  Hulse    (Ene.l, 
2-404.  '  ^ti.#.^ 

6.  Fixtures  as  between  Landlobd  and 
Tenant. 

a.  Bight  of  removal  generally. 

A  fixture  may  be  removed  by  a  tenant  only 
when  it  will  cause  no  material  injury  tq  the 
estate.  Squire  &  Co.  v.  Portland  (Me.),  20- 
603.  .■•...: 

b.  Trade  fixtures. 

"  Trade  fixtures  "  is  a  term  usually  used  to 
describe  property  Avhich  a.  tenant  has  placed 
on  rented  real  estate  to  advance  the  business 
for  which  the  realty  is  leased,  and  may,  as 
against  the  lessor  and '  those  claiming  under 
him,  be  removed  at  the  end  of'  the  tenant's 
term.  Squir^  &  Co.  v.  Portland  (Me.),  20- 
603.  - 

Trade  fixtures  substituted  for  essential 
parts  of  the  leased  premises,  and  not  addi- 
tions thereto,  are  not  removable  and  are  pre- 
sumed to  be  permanent  additions.  Squire  & 
Co.  t:  Portland  (Me.),  20-603. 

c.  Time  of  removal  and  loss  of  right. 
(1)   Right  independent  of  agreement. 

Tra(}e  fixtures  must  be  remoypd  by  a  tenant 
prior  to  his  surrender  of  possession  to  the 
landlord,  and  if  not  so  ioae,  and  there  is  no 
agreement  to  the  contrary,  the  right  of  the 
tenant  to  re-enter  the 'premise?  and  sever  the 
fixtures  from  the  realty  and  remove  them 
will  be  deemed  lost  an^  abandpned.  Bush  l". 
Havird  (Idaho),  lO-lOl 

If  a  lessee  before  the  rpmpval  of  a  fixture 
surrenders  possession  of  the  premises  without 
an  express  reservation  of  the  right  of  removal, 
he  loses  such  right.  Phelps  i;.  Ayres  (Wis-). 
^U — 7oo. 

If  a  fixture  placed  on  leased  premises  is 
not  removed  during  the  tenanlifs  possession, 
and  there  is  no  agreernent  reserving  a  right 
to  remove  it  thereafter,  the  law  implies  that 
the  lease  and  the  use  and  occupation  there- 
under are  the  compensation  for  the  cost  of 
adding  the  fixture  to  the  land,  and  pan  afford 
no  relief  if  the  tenant  sustains  pecuniary  loss 
by  omitting  to  remove  it.  Phelps  t.Ayres 
(Wis.),  20-788. 

(2)  Right  of  removal  as  affected  by  agree- 
ment. 
If  the  right  to  remove  a  fixture  from  leased 
piemises  is  reserved  without  specification  of 
the  time  for  its  removal,  the  law  limits  it  to 
the  term  of  the  lease,  or  while  the  lessee  re- 
mains in  possession.  Phelps  v.  Avers  (Wis  ), 
20-788.  f         .  J        V         / 

Where  machinery  installed  on  a  mining 
claim  by  the  purchaser  under  a  contract 
which  is  subject  to  forfeiture  on  nonpayment 
of  the  instalments  of  the  purchase  price  re- 
mains personalty  of  the  purchaser,  he  may 
remove  it  at  least  at  any  time  before  posses- 
sion of  the  claims  is,  surrendered  to  the  vendor 
on  forfeiture  of  his  rights  under  the  contract, 
and  a  failure  to  remove  it  until  after  non- 
payment of  an  instalment  will  not  prevent  its 
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subsequent  removal  before  surrender  of  pos- 
session. Gasaway  v.  Thomas  (Wash.),  20- 
1337. 

In  an  action  by  a  lessee  against  the  pur- 
chaser of  the  demised  premises  for  the  con- 
version of  a  building  alleged  to  have  been 
erected  by  the  plaintiff  under  an  agreement 
with  the  lessor  that  he  (plaintiff)  should 
have  the  right  to  remove  it  on  the  expiration 
of  the  lease,  where  all  of  the  Successors  in 
title  of  the  lessor,  including'  the  defendant, 
had  actual  notice  of  the  circumstances  under 
which  the  building  was  erected  and  qf  the 
plaintiff's  claim  of  ownership;  and  that  the 
defendant,  after  his  purchase  of  the  land, 
recognized  the  plaintiff's  tenancy  as  subsist- 
ing, and  gave  him  no  intimation  that  his 
rigbt  of  removal  of  the  building  must  be  ex- 
ercised promptly,  the  jury  is  justified  in  find- 
ing in  favor  of  the  plaintiff  on  the  issue  as 
to  the  latter's  ownership  of  the  building  and 
his  right  to  remove  the  same  from  the  prem- 
ises. Searle  v.  Roman  Catholic  Bishop 
(Mass.),  17-340. 

In  such  a  case,  a  warranty  in  the  deed  un- 
der which  the  defendant  acquired  the  land 
cannot  avail  him,  if  the  evidence  shows  that 
he  had  actual  notice  of  the  plaintiff's  rights 
at  the  time  when  he  took  such  deed.  Searle 
V.  Roman  Catholic  Bishop  (Mass.),  17-340. 

(3)   Right  of  persons  claiming  under  tenant. 

9f  oxtg^gee.  —  The  mortgagee  of  trade  fix- 
tures acquires  no  greater  rights  in  and  to 
property  than  those  enjoyed  by  the  tenant, 
apd  when  the  tenant's  right  to  re-enter  and 
sever  and  remove  the  fixtures  ceases,  the  right 
of  the  mortgagee  also  ceases.  Bush  v.  Havird 
(Idaho),  10-107. 

(4)   Effect  of  new  lease. 

Where  a  tenant  annexes  trade  fixtures  to 
the  realty  and  at  the  end  of  the  term,  with- 
out having  removed  them,  enters  into  a  new 
lease  which  is  not  a  renewal  of  the  old  one, 
and  which  reserves  to  him  no  rights  as  to  the 
fixtures,  the  latter  becomes  a  part  of  the  re- 
alty and  the  tenant  is  not  entitled  to  remove 
them  thereafter.  Wadman  v.  Burke  (Cal.), 
3-330. 

Movable  trade  fixtures  owned  by  a  tenant, 
in  connection  with  a  store,  are  not  abandoned 
to  the  landlord  by  the  tenant  accepting  a  new 
lease,  containing  no  reservation  of  a  right  to 
remove  the  fixtures  at  the  end  of  the  term, 
or  mention  of  any  claim  thereto.  Thomas  v. 
Gfayle  (Ky.),  20-766. 

d.  Tenant  formerly  owning  premises. 

A  tenant  of  land,  although  he  may  have 
placed  fixtures  thereon  while  he  was  the 
former  owner  of  the  premises,  has  no  right  to 
rem'oVe  them.  Brigham  v.  Overstreet  (6a.), 
•11-75. 

7.  FixTUBES  IN  Connection  with  Moetgagb 
OF  Realty. 

a.  What  passes  under  mortgage. 
In  general.  —  As  between  mortgagor  and 
mortgagee,  annexations  affixed  to  an  estate 


by  the  owner  before  mortgage,  of  such  char- 
acter as  are  apparently  calculated  to  be  for 
the  permanent  use  and  enjoyment  of  the  re- 
alty, are  presumed  to  be  intended  to  consti- 
tute the  realty  and  pass  with  it  by  a  mort- 
gage.    Young  0.  Hatch  (Me.),  2-374. 

Hot-water  heiating  apparatus.  — :  A 
hot-water  heating  apparatus  set  up  by  the 
owner  of  the  premises  in  a  dwelling  house 
will  pass  by  the  mortgage  to  the  mortgagee. 
Young  V.  Hatch  (Me.),  2-374. 

Finishing  materials  not  annexed  to 
house.  —  Finishing  materials,  deposited  in 
a  dwelling  in  the  cpurse  of  construction  for 
the  purpose  of  annexation  thereto  but  not  so 
annexed,  which  were  not  especi£|,lly  designeil 
for  such  dwelling  but  are  capj^ble  of  being 
utilized  in  any  dwelling,  are  personal  prop- 
erty, and  not  fixtures,  and  do  not  pass  under 
a  mortgage  sale  of  realty.  Blue  v.  Gunn 
(Tenn.),  4-1157. 

b.  As  between  mortgagee  and  vendor  in  con- 
ditional sale. 

In  general.  —  A  mortgage  of  real  estate, 
though  in  terms  covering  future  additions  to 
the  premises,  does  not  attach  to  chattels 
affixed  to  thg  premises  under  a  contract  of 
conditional  sale  to  the  mortgagor,  and  it  is 
immaterial  that  the  transaction  is  without 
notice  to  the  mortgagee.  Co3f  r.  New  Bern 
Lighting,  etc.,  Co.   (N.  Car.),  18-936. 

Where  a  freehold  laundry  is  mortgaged  in 
the  usual  form,  with  a  covenant  by  the  mort- 
gagof  not  to  remove  from  the  premises  any 
fixtures  without  the  written  consent  of  the 
mortgagee;  trade  machinery  placed  upon  the 
premises  by  a  third  person,  under  a  hire  and 
purchase  agreement  with'  the  mortgagor  sub- 
sequent to  the  date  oftbe  mortgage,  passes  to 
the  mortgagee  as  a  part  of  the  freehold  and 
cannot  be  removed  by  the  owner  on  the  fail- 
ure of  the  mortgagor  and  hirer  to  pay  an  in- 
stalment of  the  purchase  price  according 
to  agreement.  Ellis  v.  Glover  (Eng.),  13- 
666.  V      &  '> 

Knowledge  of  intention  to  affix  chat- 
tels to  mortgaged  Realty.  —  The  title  of 
a  vendor  .in  k  Cofidjtional  sale  of  chattels,  as 
against  a  prior  mortgagee  of  premises  to 
which  the  chattels  are  affixed,  is  not  affected 
by  the  fact  that  the'\^endor  knew  that  the 
chattels  were  to  be  affixed  to  the  premises  or 
were  to  become  additions  thereto  or  substi- 
tutes for  other  apparatus  then  in  use,  though 
n  .^o^'^g^®  provided  that  it  should  cover 
all  '  additions"  to  th6  mortgaged  property 
Cox  v.  New  Bern  Lighting,  etc.,  Co.  (N 
Car.),  18-936.  "6'  ^^>' 

Delay  in  recording  sale.  —  Delay  in 
recording  a  conditional  sale  of  chattels  which 
are  affixed  to  mortgaged  llind  does  not  affect 
the  rights  of  the' condltiondlVt'ndor  as  against 
the  mortgagee.  Cox  i:  New  Bern  Lighting, 
etc.,  Co.  (N.  Car.),  18-936.  ® 

When  vendor  loses  title.  —  The  ven- 
dor, in  a  conditional  sale  of  chattels,  who 
permits  them  to  be  so'  affixed  to  mortgaged 
land  that  they  cannot  be  removed  without 
impairinn;  the  security  of  the  mortgage  will 
not  !ip  allowed  to  assert  his  title  as  against 
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the  mortgagee.      Cox  r.  New  Bern  Lighting, 
etc.,  Co.   (N.  Car.),  18-936. 

When  right  to  remove  oeaies.  —  In 
the  absence  of  an  express  stipulation  to  the 
contrary,  a  mortgagor  in  possession  has  the 
right  to  permit  trade  fixtures  to  be  put  up 
and  removed  from  the  mortgaged  premises, 
provided  they  are  removed  before  the  mort- 
gagee takes  possession,  but  the  right  of  re- 
moval ceases  when  the  mortgagee  takes  pos- 
session.    Ellis  i;.  Glover   (Eng.),  13-666. 


FLAG. 

Use  of  flag  for  advertising  purposes,  see  CON- 
STrruTioNAL  Law,  9  b,  10. 


FLAGMEN. 

Duty  of  railroad  to  maintain  flagmen  at 
crossings,  see  Railroads,  8  b   (4). 

Duty  to  stop,  look,  and  listen  at  crossings 
protected  by  flagmen,  see  Rahaoads, 
8  b  (8)   (b). 


FLAG   STATION. 

Duty  <Jf  carrier  to  stop  train,  see  Cabbiebs, 
6  a   (5). 

FLIGHT. 

Flight  of  accused  as  corroboration  of  prose- 
cutrix in  rape  case,  see  Rape,  2  c   (2). 

Flight  of  accused  as  evidence  of  guilt,  see 
Ceiminai,  Law,  6  n  (4). 

Instructions  as  to  flight  by  accused,  see  Cbim- 
INAL  Law,  6  q  ( 1 ) . 


FLOODS. 

See  Waters  and  Watebcotjbses. 

Liability  of  railroad  for  obstructing  flow  of 

water,  see  Railroads,  7  e. 
Prescriptive  right  to  flood  lands,  see  Watebs 

and  Watebcotjbses,  3  b  (4). 


FLOW. 

Interference  with  flow  of  water,  see  Ibbiqa- 

TION. 

FOG. 

Failure   to   hear  fog  signals  as  evidence  of 
negligent  navigation,  see  Collision. 


FOLLOWING  TRUST  FUNDS. 

Sec  Tbtjsts  and  Teustees,  2. 

FOOD. 

1.  Regulation  or  Subject  in  General, 
796. 


2.  Occupation  Taxes,  796. 

3.  Inspection,  796. 

4.  Seizure    and    Destruction    of    Un- 

wholesome OB  Adultebated  Abti- 
cles,  796. 

5.  Regulation  of  Pabticulab  Articles, 

797. 

a.  Bread,  797. 

b.  Milk,  797. 

c.  Oleomargarine  and  imitations  of 

butter,  798. 

6.  Cbiminal  Pbosecutions,  798. 

a.  Liability   for   acts   of  employees, 

798. 

b.  Intent,  798. 

c.  Evidence,  798. 

d.  Defenses,  798. 

See  Adulteration. 

Implied  warranty  on  sale  of  food,  see  Sales, 
4  a. 

Regulating  manufacture  and  sale  of  imita- 
tion of  butter,  see  Constitutional 
Law,  5  c. 

Singleness  of  subject  of  statute  providing  for 
meat  and  milk  inspection,  see  Stat- 
utes, 3  b. 

Validity  of  statute  requiring  license  to  sell 
milk,  see  Licenses,  1. 

1.  Regulation  of  Subject  in  Genebal. 
Policy  and  constrnction  of  statute.— 

The  pure  food  law  of  Indiana  was  enacted  as 
a  means  of  protecting  the  people  against  the 
fraud  and  imposition  of  manufacturers  and 
venders  of  inferior  and  unwholesome  food 
and  medicinal  products.  Such  statute  is  of 
great  public  interest,  and  should  be  so  in- 
terpreted, if  possible,  within  sound  canons  of 
construction,  as  to  secure  to  the  public  the 
benefit  intended  by  the  general  assembly. 
Groff  V.  State   (Ind.),  17-133. 

2.  Occupation  Taxes. 

A  registration  fee  and  occupation  tax  ex- 
acted by  a  milk  inspection  ordinance  for  con- 
ducting the  milk  business  held  not  unreason- 
able and  oppressive.  St.  Louis  v.  Liessine 
(Mo.),  4-112. 

3.  Inspection. 

The  provision  in  a  milk  inspection  ordi- 
nance that  the  inspection  shall  be  in  charge 
of  a  city  chemist  is  not  an  unconstitutional 
delegation  of  arbitrary  power  to  him,  it  be- 
ing the  privilene  of  one  prosecuted  for  vend- 
ing impure  milk  to  contest  the  analysis;  nor 
does  such  a  provision  of  the  ordinance  con- 
stitute a  deprivation  of  due  process  of  law. 
St.  Louis  /;.  Liessing   (Mo.),  4-112. 

Provisions  in  a  milk  inspection  ordinance 
for  tlie  removal  of  the  city  chemist  held  not 
to  render  the  ordinance  unconstitutional.  St. 
Louis  V.  Liessing  (Mo.),  4-112. 

4.  Seizure  and  Destruction  of  Unwhoix- 
soME  OR  Adulterated  Articles. 

Due  process  of  law  is  not  denied  by  tbf 
seizure  and  destruction  by  municipal  officers 
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of  food  which  is  alleged  to  be  unfit  for  human 
consumption  without  giving  to  the  owner  or 
custodian  thereof  notice  or  an  opportunity  to 
be  heard,  because  such  owner  or  custodian 
may  have  the  question  whether  such  food  ia 
actually  unfit  for  use  determined  by  a  sub- 
sequent judicial  proceeding.  North  American 
Cold  Storage  Co.  v.  Chicago  (U.  S.),  15-276. 

The  fact  that  articles  which  have  become 
unfit  for  human  consumption  may  have  some 
value  for  other  purposes  does  not  deprive  the 
municipal  authorities  of  the  right  of  seizing 
and  destroying  such  articles  when  they  are 
kept  to  be  sold  as  food.  North  American 
Cold  Storage  Co.  v.  Chicago   (U.  S.),  15-276. 

In  the  exercise  of  its  police  power  a  city 
may  without  warrant  seize  milk  for  the  pur- 
pose of  examination  to  determine  whether  it 
conforms  to  the  requirements  of  the  milk  in- 
spection ordinance.  St.  Louis  v.  Liessing 
(Mo.),  4-112. 

5.    REQtrLATION    or    PABnOTTLAB   AETICtES. 

a.  Bread. 

Kegnlation  of  manufacture  and  sale. 

—  A  municipality,  in  the  exercise  of  its 
police  power,  may  regulate  the  sale  of  bread 
and  its  weight  in  the  loaf.  Chicago  V. 
Schmidinger   (111.),  17-614. 

The  ordinance  of  the  city  of  Chicago  which 
establishes  a  loaf  of  one  pound  as  the  stand- 
ard loaf  of  bread  in  that  city,  and  provides 
that  bread  may  be  made  and  sold  in  eight 
specified  kinds  of  loaves,  varying  from  one- 
half  a  pound  to  six  pounds  in  weight  but  in 
no  other  way,  and  which  requires  each  loaf 
to  be  labeled  with  its  weight  and  the  business 
name  and  address  of  the  maker,  baker,  or 
manufacturer,  is  constitutional  and  valid. 
Chicago   V.   Schmidinger    (111.),   17-614. 

Special  legislation.  —  As  such  ordi- 
nance is  general  in  Its  terms  and  applies  to 
all  persons  in  the  city  of  Chicago  engaged  in 
the  making  and  sale  of  bread  by  the  loaf,  it 
does  not  constitute  special  legislation  with- 
in the  constitutional  inhibition.  Chicago  v. 
Schmidinger   (111.),  17-614. 

Reasonableness  of  ordinance.  —  Such 
ordinance  cannot  be  held  unreasonable  be- 
cause it  limits  the  loaves  to  the  weights 
specified,  or  because  It  does  not  permit  loaves 
of  other  weights  to  be  made  for  sale  by 
special  contract,  or  because  it  can  be  com- 
plied with  only  by  making  the  loaves  of 
greater  weights  than  those  specified  in  order 
to  allow  for  loss  of  weight  by  evaporation, 
or  because  it  expressly  exempts  the  sale  of 
stale  bread  from  its  provisions.  Chicago  v. 
Schmidinger  (111.),  17-614. 

As  such  ordinance  does  not  attempt  to 
regulate  the  price  of  bread,  the  fact  that  the 
elements  which  enter  into  the  composition  of 
bread  may  fluctuate  in  value,  and  thereby 
necessitate  a  change  in  the  price  of  the  loaf 
sold,  does  not  make  the  ordinance  unreason- 
able and  void.  Chicago  v.  Schmidinger 
(111.),   17-614. 

The  provision  of  the  ordinance  that  a  label 
shall  be  placed  upon  each  loaf  of  bread,  stat- 
ing the  size  of  the  loaf  and  the  name  of  the 


manufacturer,  cannot  be  considered  so  un- 
reasonable as  to  render  the  ordinance  void. 
Chicago  17.  Schmidinger   (111.),  17-614. 

b.  Milk. 

Adulterated   and   univholesome  milk. 

—  The  New  York  statute  prohibiting  the 
sale  of  adulterated  or  unwholesome  milk  is 
not  unconstitutional,  though  it  does  not  per- 
mit non  producing  vendors  of  milk  to  exempt 
themselves  from  certain  actions  or  penalties 
from  which  producing  vendors  may  exempt 
themselves.  St.  John  v.  New  York  (U.  S.), 
5-909. 

Begnlating   percentage    of    elements. 

—  An  ordinance  prohibiting  the  sale  of  milk 
showing  an  analysis  of  less  than  a  specified 
per  cent,  of  ash  is  not  unconstitutional  as 
being  unreasonable  or  oppressive,  but  is  a 
valid  exercise  of  the  police  power.  St.  Louis 
V.  Liessing  (Mo.),  4-112. 

In  a  prosecution  under  a  statute  (Rev. 
La^vs  Mass.,  c.  56,  §|  56,  57,  as  amended  by 
St.  1908,  c.  643)  forbidding  the  sale  of  milk 
containing  less  than  a  certain  per  cent,  of 
solids,  it  is  no  defense  that  the  defendant  did 
not  know  that  the  milk  was  below  the  stand- 
ard. Commonwealth  v.  Wheeler  (Mass.), 
18-319. 

A  statute  making  it  an  offense  to  sell  or 
to  have  for  sale  milk  containing  less  than  a 
certain  per  cent,  of  solids  and  fat  is  a  valid 
exercise  of  the  police  power  for  the  pre- 
vention of  fraud  and  the  promotion  of  the 
public  health.  Commonwealth  v.  Wheeler 
(Mass.),  18-319. 

In  a  prosecution  under  the  Massachusetts 
statute  forbidding  the  sale  of  milk  contain- 
ing less_  than  a  certain  per  cent,  of  solids  and 
fat,  it  is  no  defense  that  the  milk  sold  was 
not  injurious  to  health.  Commonwealth  r. 
Wheeler  (Mass.),  18-319. 

The  Massachusetts  statute  forbidding  the 
sale  of  milk  containing  less  than  a  certain 
per  cent,  of  solids  and  fats  applies  to  all 
milk  below  the  standard  though  it  is  with- 
out adulteration  and  just  as  it  eomes  from 
properly  fed  cows  in  sound  health.  Com- 
monwealth V.  Wheeler  (Mass.),  18-319. 

Indicating  capacity  of  bottles.  —  An 
ordinance  imposing  a  penalty  on  persons  who 
sell  or  offer  for  sale  milk  or  cream  in  bot- 
tles or  glass  jars  which  have  not  the  capacity 
thereof  indicated  thereon,  or  which  are  of  a 
less  capacity  than  that  indicated  thereon,  is 
within  the  police  power  of  a  municipality, 
and  IS  not  obnoxious  to  any  of  the  provisions 
of  the  Illinois  constitution  or  of  the  Federal 
Constitution.  Chicago  v.  Bowman  Dairy 
Co.  (111.),  14-700.  ^ 

The  fact  that  such  ordinance  does  not  ap- 
ply to  all  persons  who  sell  substances  in 
liquid  form  or  to  all  persons  who  sell  milk 
or  cream,  does  not  render  the  ordinance  void 
as  special  legislation.  Chicago  v.  Bowman 
Dairy  Co.   (111.),  14-700. 

Nor  is  one  who,  at  the  time  such  ordinance 
goM  into  effect,  owns  bottles,  the  use  of 
wliich  the  ordinance  prohibits,  deprived  of 
his  property  without  due  process  of  law  the 
owner  of  property  destroyed  in  the  exercise 
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of  the  polite  power  being  remediless.   •  Ghi- 
eago  V.  Bowman  Dairy  Co.    (111.),  14r-700. 

c.   Oleomargarine   and   imitations    of   butter. 

The  Illinois  statute  regulating  the  manu- 
facture and  sale  of  oleomargarine  and  other 
substitutes  for  butter  (Hurd's  St.  1908,  p. 
713),  which  prohibits  the  use  of  any  color- 
ing matter  in  such  substitutes  to  make  them 
resemble  geiiuine  dairy  butter,  is  a  valid 
exercisfe  of  the  police  power,  and  does  not 
violate  any  constitutional  right  of  manufac- 
turers of  or  dealers  in  such  substitutes.  The 
purpose  of  tie  act  is  not  only  to  protect  the 
public  health,  but  also  to  prevent  fraud  on 
purchasers  of  butter,  and  its  provisions  are 
reasonably  adapted  to  that  purpose.  People 
V.  Freeman   (111.),  17-1098. 

The  Nebraska  act  forbidding  the  sale  or 
keeping  for  sale  of  imitation  butter  is  consti- 
tutional.    Beha  v.  State   (Neb.),  2-846. 

The  Iowa  statiite  regulating  the  inanufac- 
ture  and  sale  of  imitation  butter  prohibits 
not  only  the  coloration  of  a  substance  in- 
tended as  a  substitute  foi-  butter  so  as  to 
cause  it  to  resemble  the  true  dairy  product, 
but  also  the  sale  of  imitation  biitter  bearing 
the  yellow  color  of  real  butter.  State  v.  Ar- 
mour Packing  Co.    ( la. ) ,  2-448. 

6.   bfilMINAL   PBOSECUTIONS. 

a.  Liability  for  acts  of  employees. 

The  principle  announced  by  the  Supreme 
Court  of  Indiana  in  certaiii  liquor  eases,  that 
a  saloon  keeper  is  not  liable  for  unlawful 
sales  made  by  his  barkeeper,  or  other  per- 
son, in  his  absence  and  without  his  knowl- 
edge or  consent,  or  in  violation  of  'his  instruc- 
tions, will  not  be  extended  to  cases  under  the 
pure  food  law.  Groff  v.  State  (liid.),  17- 
133. 

The  sale  of  oleomargarine  in  an  adulter- 
ated form,  or  as  a  substitute  for  butter,  is  a 
eriine  against  the  public  health.  Whoever 
engages  -in  its  sale,  or  in  the  sale  of  any 
article  interdicted  by  law,  does  so  at  liis 
peril,  and  impliedly  undertakes  to.  conduct 
such  sale  with  whatever  degree  of  care  is 
necessary  to  secure  cohipliance  with  the  law. 
He  may  conduct  the  business  himself,  or  by 
clferks  or  iagerits,  but  if  he  chooses  the  latter 
the  duty  is  imposed  on  him  to  see  to  it  that 
those  selected  by  him  to  sell  the  article  to 
the  public  obey  the  law  in  the  matter  of 
selling;  otherwise  he,  as  the  principal  and 
responsible  proprietor  ot  the  business,  is  lia- 
ble lor  the  penalty  imposed  by  the  statute^ 
Grofl  1-.  State  (Ind.),  17-133. 

In  a  prosecution  under  the  Indiana  pure 
fobd  law  for  selling  oleomargarine  as  butter, 
it  is  no  defense  that  the  sale  was  made  by  a 
clerk  of  the  defendant,  who  had  been  in- 
structed to  sell  every  thing ,  for  what  it  was, 
and  to  sell  nothing  as  a  substitute  for  some- 
thing else.     Groff  v.  State  (liid.),  17-133. 

b.  Intent. 

The  offense  of  selling  adulterated  or  mis- 
branded  food,  created  by  the  pure  food  law, 


beloiigs  to  that  Class '  of  offenses  in  which 
knowledge  or  guilty  inttent  is  immaterial  and 
need  iiot  be  shown  iii  ordei-  to  jiistify  a  con- 
viction. The  distributioii  of  impure  or  adul- 
terated food  for  consumption  is  an  act  peril- 
ous to  human  life  and  health,  aiid  hence  ah 
act  which  cannot  be  made  innocent  or  harm- 
less by  want  of  knowledge  or  b}-  the  good 
faith  of  the  seller.  Groff  v.  State  (Ind.), 
17-133. 

C.  Evidence. 

In  an  action  to  repover  the  penalty  im- 
posed for  the  violation  of  an  ordinance  for- 
bidding the  sale  of  milk  in  bottles  which  have 
not  the  capacity  thereof  indicated  theredn, 
evidence,  that  the  defendant  had  in  its  pos- 
session bottles  for  usg  in  its  business  holding 
less  than  the  capacity  indicated  thereon  is 
suflScient  to  establish,  a  violation  .of  the  ordi- 
nance, and  the  fact  that  the  defendant  had 
neglected  to  inform  itself  of  the  size  of  such 
bottles  is  immaterial.  Chicago  v.  Bowman 
Dairy  Co.    (111.),  14-700. 

d.  Defenses. 

Purchase  of  milk  tinder ,  warranty  of 
clnality.  —  On  the  trial  of  an  information 
under  the  English  Sales  of  Fobjd  and  Drilgs 
Act  for  selling  milk  of  inferior  .  quality,  a 
written  warranty  as  to  the  quality:  of  the 
milk  given  to  the  vendor  by: the  prodiider  of 
the  milk  is  not  a  good  defense  in  the  absence 
of  any  evidence  in  writing  connecting  the  par- 
ticular milk  sold  with  the  warranty.  Watts 
V.  Stevens  (Eng.),  6-109. 


FOOTBALL. 

Power  of  school  board  to  prohibit  playing  of 
football,  see  Schools,  5  a. 

FOOTPRINTS. 

Evidence  in  burglary  cases,  see  Bdbglaby,  4, 

Identification  of  accused  by  footprints,  see 
.    Homicide,  6  a  (4) . 

Opinion  evidence  as  to  similarity  of  foot- 
prints, see  Criminal  Law,  6  n  (7). 

Using  shoes  of  accused  to  identify  tracks, 
see  Gbiminal  Law,  6  n  ( 1 ) . 


FORBEARANCE. 

Forbearance  to  sue  as  consicJeratiQi!  for 
promise,  see  Gaming  and  Gaming 
Houses,  3  b. 


FORCE. 

See  Trespass. 

Element  of  burglary,  see  Burglary,  1. 

Element  of  trespass,  see  Trespass;  1. 

Intercourse  accomplished  by  force  As  consti- 
tuting incest,  see  Incest,  1  b. 

Right  td  titke  possession  oif  public  office  by 
force,  see  PuBiic  Officers,  5  a.    ■ 

Use  of  farce  in  robbery,  see  Eobbebt,  1. 
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FORCIBi:.!:  ENtRY  AND  DETAINER. 

1.  What  Constitutes  Forcible  Entut. 

2.  When  Action  Lies. 

3.  Pleading  and  Pbacticb. 

1.  What  Constitutes  Fobcible  Entky. 

Entry  during  absence  of  person  in 
possession.  —  Where  a  person  in  the  peace- 
able possession  of  a  building  containing 
furniture  and  other  goods  locks  the  doors  and 
leaves  the  premises  for  a  few  hours,  and  dur- 
ing his  absence  and  against  his  will  a  num- 
ber of  men  acting  for  the  owner  of  the  build- 
ing invade  the  premises,  unlock  the  doors, 
detach  and  remove  the  articles  with  which 
the  building  is  furnished,  carry  them  to  and 
store  them  in  another  building,  and  then 
forcibly  maintain  the  possession  so  gained, 
such  acts  are  suflScient  to  constitute  a  forci- 
ble entry.  Wilson  v.  Campbell  (Kan.),  12- 
766. 

Ejection  of  tenant  holding  over.  — 
A  tenant  in  peaceable  possession  of  real 
property  may  not  be  turned  out  unlawfully 
or  by  force,  even  by  an  owner  entitled  to  pos- 
session; and  if  he  is  forcibly  dispossessed  he 
may  maintain  forcible  entry  and  detainer  to 
recover  the  premises.  Wilson  i'.  Campbell 
(Kan.),  12-766.    .,         ,       r, 

The  owner  or  one  entitled  to  the  possession 
of  real  estate  may  not  forcibly  dispossess  a 
tenant  who  is  in  peaceable  possession  after 
the  expiration  of  the  tenancy,  and  where  he 
forcibly  enters  on  the  premises  during  the 
absence  t>f  ti\i  tenant  and  removes  the  build- 
ings and  goods'  of  the  tenant,  he  is  liable  in 
an  action  for  all  damages  occasioned  by  the 
unlawful '.and  forcible  entry.  Whitney  v. 
Brown    (Kan.),  12-768. 

liTecessi'ty  of  actnal  violence.  -^  To 
constitute  a  forcible  entry  within  the  mean- 
ing of  the  Michigan  statute  it_  is  not  neces- 
sary that  the  defendant  should  use  force  in 
getting  into, th§^ house  occupied  by  the  plain- 
tji^.,  .,  Jf  the,  defendant,  although  he.  enters 
peacealjly,  subsequently  evinces  his  purpose 
ij}  entp.ring.tp  have  been  the  expulsion  qf  the 
plaintiff, .  and  actually  expels  hip)  by  means 
of  threats,  violence,  or  superior  force,  the  de- 
fendant's, conduct  amounts  to  a  forcible  en- 
try;   Mclntyre.  I!;  Murphy  (Mich..),  15-802. 

If  a  pe];son,  evicting  an  occupant  of  land  is 
accompanied  by  a  number  of  persons,  a  dis- 
play .  of  force,  calculated  to  intimidate  and 
terrify  the  inmates  of  such  occupant's  house, 
who  are  terrified  thereby,  the  entry  is  a 
forcible  one  notwithstanding  the  fapt  that  no 
actpal  violence  is  used,  toward  such  inmates. 
Mclntyre  v.  Murphy  (Mich.),  15-802. 

2.  When  Action  Lies. 

,  Reccvery  of  easement.  —  An  action  of 
forcible  entry  and  detainer ,  does  not  lie  tci 
recover  ah  easement.  Moye  i\  Thurber 
(Ala.),  9-^75. 

.  J\,ctio^  by  landlord  against  tenant.  — 
TTrider  the.  Otegon  statute  providing,  that  a 
tenant  shall  be  deemed  as  holding  unlawfully 


by  force  when,  after  a  written  notice  to  quit 
has  been  served  upon  him  a  specified  time 
before  the  commencement  of  an  action  of 
forcible  entry  and  detainer,  he  continues  in 
the  possession  of  the  leased  premises  at  the 
expiration  of  the  time  limited  in  the  lease, 
the  notice  is  not  an  essential  part  of  the 
procedure  for  forcible  entry  and  detainer, 
but  is  intended  for  the  absolute  termination 
of  contractual  relations  between  tlie  landlord 
and  tenant,  and  therefore  the  notice  may  be 
waived,  and  when  the  tenant  waives  notice 
he  will  be  deemed  as  guilty  of  a  wrong  by 
holding  thereafter  as  if  the  notice  had  been 
given.      Wolfer  r.  Hurst   (Ore.),  8-725. 

Action  by  landlord  against  stranger. 
-^  A  landlord  whose  tenant  is  in  possession 
of  leased  premises  is  not  an  "  occupant "  of 
the  premises  within  the  meaning  of  ,  the 
Washington  statute  giving  the  occupant  of 
real  property  the  right  to  maintain  an  action 
of .  forcible  entry  and  detainer,  as  the  word 
"  occupant "  refers  only  to  the  person  in  ac- 
tual possession  or  occupation.  Chezum  v. 
Campbell   (Wash.),  7-921. 

3.  Pleading  and  Practice. 

Process.  —  A  summons  in  forcible  entry 
and  unlawful  detainer  proceedings  in  the 
Municipal  Court  of  St.  Paul  is  returnable 
on  the  first  day  of  a  regular  weekly  term, 
being  not  less  than  three  nor  more  than  ten 
days  from  the  date  of  its  issuance.  Kenny  v. 
Lun  (Minn.),  11-60. 

Trial  of  title  to  land.  —  In  Alabkiiia,  in 
an  action  of  forcible  entry  and  detainer  be- 
fore a  justice  of  the  peace,  neither  the  ques- 
tion of  title  nor  the  question  of  the  right 
of  entry  or  of  possession  is  in  issue,  the  gist 
of  the  action  being  the  entry  and  detainer 
by  force  and  violence,  and  the  ousting  firom  a 
peaceable  possession,  contrary  to  law;  but 
by  virtue  of  statute,  when  the  suit  is  removed 
from  the  justice's  court  to  the  Circuit  Court, 
it  is  converted  into  statutory  ejectment,  and 
the  plaintiff  must  recover  upon  the  strength 
of  his  legal  title,  "  unless  he  can  prove  that 
the  defendant,  or  those  under  whom  he  claims, 
entered  on  said  lands  under  some  contract 
or  agreement  between  plaintiff,  or  those  un- 
der whoin  he  claimed,  or  by  use  of  force." 
Moye  v.  Thurber  (Ala.),  9-1175. 

Amendment  of  complaint.  —  A  com- 
plaint in  an  action  of  forcible  entrjf  and  de- 
tainer which  alleges  an  "  unlawful  entry " 
may  be  amended  so  as  properly  to  aVer  an 
"  unlawful ,  and  forcible  entry."  Wilson  v 
Campbell   (Kan.),  12-766. 

Instructions.  —  In  an  action  of  unlaw- 
ful detention  it  is  erroneous  to  instruct  the 
jury  that  the  plaintiff  claims  that  the  land 
was  rented  to  the  defendant  for  a  certain 
year,  but  that  the  contract  was  conditional, 
and  that  if  that  is  so  he  must  show  a  com- 
pliance with  the  conditions,  where  the  plain- 
tiff has  alleged  and  testified  that  he  agreed 
to  rent  the  land  only  in  the  event  he  failed 
to  sell  it,  that  he  did  sell  it,  and  that  he  did 
not  rent  it.    McElvaney  v.  Smith  (Ark.),  6- 

In   an  action  of  unlawful  detainer   where 
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the  defendant  claims  that  he  has  been  evicted 
unlawfully,  if  there  is  nothing  to  show  that 
the  rental  value  of  the  land  was  greater  than 
the  price  the  defendant  agreed  to  pay,  an 
instruction  as  to  damages  is  erroneous  which 
tells  the  jury  that  they  may  consider  the 
rental  value,  but  does  not  tell  them  that 
there  is  no  room  for  any  damages  in  respect 
of  the  difference  between  the  rental  value  and 
the  price  the  defendant  agreed  to  pay.  El- 
vaney  v.  Smith  (Ark.),  6-458. 

Damages  to  personal  property.  — 
Though  in  an  action  of  forcible  entry  and 
detainer  the  plaintiff  cannot  recover  damages 
for  being  deprived  of  the  possession  of  the 
land,  he  may  recover  the  damages  resulting 
to  himself  and  to  his  personal  property.  Mc- 
Intyre  v.  Murphy  (Mich.),  15-802.  _ 

Recovery  for  personal  injuries.  —  In 
such  an  action  it  is  not  error  for  the  trial 
court  to  refuse  to  compel  a  physician  who 
treated  the  plaintiff  on  the  day  of  the  at- 
tempted eviction,  the  plaintiff  having  been 
ill  and  her  illness  having  been  aggravated  by 
such  eviction,  to  state  what  medicine  he  gave 
her,  because  even  if  such  treatment  had  some- 
thing to  do  with  her  subsequent  condition, 
the  defendant's  liability  is  not  lessened  or 
affected  thereby.  Mclntyre  v.  Murphy 
(Mich.),  15-802. 


FORECrOSUBE. 

See  Chattel  Mobtgages,  8;  Mobtqages  and 
Deeds  or  Teust,  13. 


FOREIGN   CONSULS. 

See  CoNSUi.8. 

FOREIGN   CONTRACTS. 

See  CoNFUCT  op  Laws,  3. 
Limitation  of   actions   on  foreign   contracts, 
see  Limitation  op  Actions,  2. 

FOREIGN   CORPORATIONS. 

Sec   COBPOBATIONS,    13. 

Applicability   of   domestic   statute,   see    CoB- 

POEATIONS,  3  d. 
Eight  to  hold  stock  in  domestic  corporations, 

ses  COBPOEATIONS,  8  g    (2)    (b). 

Right  to  sue,  see  Intebstate  Commebce,  4. 

FOREIGN  GARNISHMENT. 

See  Gabnishment. 

FOREIGN  JUDGMENTS. 

See  Judgments,  18. 

Actions    on    foreign    judgments,    see    Judg- 
ments, 12. 


Effect  of  foreign  decree  of  divorce,  see  Di- 
VOBCE,  6  b. 

Enforcement  of  foreign  decree  for  alimony, 
see  Aijmont  and  Suit  Money,  4  h. 

Extraterritorial  effect  of  adoption,  see  Adop- 
tion OF  Childben. 

Limitation  of  action  on  foreign  judgment, 
see  Limitation  of  Actions,  2  a. 

Operation  and  effect  of  foreign  decree  for  ali- 
mony, see  Alimony  and  Suit  Money, 
4  i. 


FOREIGN   LANGUAGE. 

Latin   words   in   instructions,   see    Cbiminal 

Law,  6  q    (1). 
Words  spoken  in  foreign  language  as  libelous, 

see  Libel  and  Slandeb,  4  e   (1). 


FOREIGN  LAWS. 

1.  Judicial  Notice. 

2.  Peesumptions.  _ 

3.  Pleading. 

4.  Pbooe. 

See  Conflict  of  Laws. 

Presumption   as   to   common   law   of  foreign 
state,  see  Common  Law. 

1.  Judicial  Notice. 

Under  Arkansas  statute.  —  Under  the 
Arkansas  statute  providing  that  judicial  no- 
tice shall  be  taken  of  the  laws  of  other 
states,  it  is  unnecessary,  in  an  action  to  fore- 
close a  chattel  mortgage  executed  in  another 
state,  to  prove  the  laws  of  such  state  upon 
the  subject  of  recording  chattel  mortgages. 
Creelman  Lumber  Co.  v.  Lesh  (Ark.),  3-108. 

2.  Peesumptions. 

That   common   lavr  is  in  force.  —  In 

the  absence  of  averment  and  proof  of  the  law 
of  another  state,  it  must  be  assumed  on  a 
common-law  question  that  the  common  law 
is  in  force  in  that  state.  Forsyth  v.  Barnes 
(111.),  10-710. 

Similarity  to  laxr  of  fornm.  —  In  an 
action  on  a  contract  entered  into  in  a  foreign 
state,  where  no  evidence  is  introduced  as  to 
the  law  of  the  foreign  state  it  will  be  as- 
sumed that  it  is  the  same  as  the  law  of  the 
forum.  Farmers  National  Bank  v.  Venner 
(Mass.),  7-690. 

In  an  action  on  a  promissory  note  secured 
by  a  mortgage,  where  it  appears  that  the 
note  and  mortgage  were  executed  in  a  foreign 
state  and  were  made  payable  there,  but  the 
law  of  that  state  is  not  pleaded  or  intro- 
duced in  evidence,  it  will  be  presumed  that 
such  law  is  identical  with  the  law  of  the 
forum  on  the  question  of  the  effect  of  a  con- 
tract of  extension  between  the  mortgagee  and 
the  mortgagor's  grantee  as  a  release  of  the 
mortgagor  from  liability  for  the  debt,  Iowa 
Loan,  etc.,  Co.  v.  Schnose   (S.  Pak.),  9-265. 
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statute  law  as  to  usury.  —  There  is  no 
presumption  that  the  law  of  OMother  state 
upon  the  subject  of  usury  is  the  same  as 
that  of  the  home  state,  and  in  the  absence  of 
proof  as  to  the  law  of  the  foreign  state,  the 
presumptjon  is  that  the  common  law  prevails 
there  and  that  there  is  no  legal  limitation  to 
the  rate  oi  inteiest.  Columbian  B.  &  L. 
Assoc.  V.  Rice  (S.  Car.),  1-239. 

3.  Pleading. 

Neoesaity  of  pleading  foreign  stat- 
ute. —  The  existence  and  terms  of  the  stat- 
utes of  other  states  eamnot  be  proven  unless 
pleaded.  Columbian  B.  &  L.  Assoc,  r.  Rice 
(S.  Car.),  1-239. 

Amendimeiit  to  allege  foreign  stat- 
ute* —  The  trial  court  may  permit  a  com- 
plaint to  be  ameided  so  as  to  allow  a  foreign 
statute  trader  which  the  right  of  action 
arises,  and  such  amendment  is  not  open  to 
tbfe  objection  that  it  sets  up  a  new  cause  of 
aeticta,  tKdogh  the  period  of  limitation  pre- 
scribed by  the  foreign  statute  has  elapsed. 
Lassiter  v.  Norfolk,  etc.,  R.  Co.  (N.  Car.), 
1-456. 

4.  Pboof. 

Wbether  made  to  conrt  or  jary.  — 
In  an  action  against  a  master  to  recover 
damages  for  personal  injuries  sustained  in  a 
foreign  state  by  a  servant  during  the  course 
of  his  employment  there,  it  is  not  erroneous 
to  permit  the  defendant  to  introduce  in  evi- 
dence before  the  court,  during  the  absence  of 
the  jury,  the  statutes  and  the  reported  de- 
cisions of  the  courts  of  the  foreign  state,  as, 
while  a  foreign  law  must  be  proved  as  fact, 
the  proof  should  be  made  to  tlie  court  and 
not  to  the  jury.  Christiansen  v.  William 
Graver  Tank  Works   (111),  7-69. 

Testimony  of  attorney.  —  A  member 
of  the  bar  of  a  foreign  jurisdiction  may  be 
examined  as  an  expert  to  prove  the  construc- 
tion of  the  statutes  and  the  common  law  of 
such  jurisdiction.  Dimpfel  r.  Wilson  (Md.), 
15-753. 

Conclusiveness  of  opinion.  —  The  opin- 
ion of  a  lawyer  called  to  prove  the  law  of 
fixtures  of  a  foreign  country,  where  he  does 
not  testify  to  any  statute  or  judicial  decision 
on  the  subject,  but  merely  gives  his  opinion 
on  the  general  law,  the  authorities  being  con- 
flicting, which  opinion  is  based  on  facts  not 
in  the  record,  is  not  controlling,  and  the  ap- 
pellate court  will  presume  that  the  foreign 
law  on  the  subject  is  the  same  as  tlie  law  of 
the  forum.  Gaisaway  v.  Thomas  (Wash.), 
20-1337. 

FOREIGN  MARRIAGE. 

Annulment    of   foreign    marriage,    see    Mae- 

BIAGE,  3  c. 
Effect  as  constituting  bigamy,  see  Bigamy. 
Marriage  of  divorced  persons,  see  Mabeiagb, 

1  b. 

FOREIGN   NOTART. 

Authority  to  take  affidavits,  see  Affidavits. 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  51. 


FOREIGN  PRODUCTS. 

Discrimination  against  foreign  products,  see 
Hawkees  and  Peddlebs,  2. 


FOREIGN   RECEIVERS. 

See  Rbceivees,  5. 

FOREIGN   WILLS. 

Probate  of  foreign  wills,  see  Wills,  7  u. 

FOREIGNERS. 

See  Aliens;  Natuealization. 
Competency  as  witnesses,  see  Witnesses,  3 
b  (7). 

FOREMAN. 

Signing  indictment  by  foreman  of  grand  jury, 
see  Indictments  and  Infobmationb,  8. 

FORESTS. 

See  Logs  and  Lumbeb;  Woods  and  FobestS. 

FORFEITURES. 

See  Penalties  and  Penal  Actions. 

Abatement  of  nuisances  by  summary  for- 
feiture of  property,  see  Nuisances,  5. 

Acceptance  of  rent  as  waiver  of  forfeiture  of 
lease,  see  Landloed  and  Tenant,  3  g. 

Bail  bonds,  see  Bail,  9. 

Devise  or  legacy  to  be  forfeited  on  contest  of 
will,  see  Wills,  9  g. 

Fianchise  of  railroad,  see  RaIleoads,  3  b. 

Law  governing  enforcement  of  forfeiiures^,; 
see  Conflict  of  Laws,  7. 

Membership  in  benevolent  association  for- 
feited by  failure  to  pay  assessments,  see 
Benevolent  oe  Beneficial  Associa- 
tions, 6  b.  ■ 

Option  to  purchase  demised  premises,  see 
Landloed  and  Tenant,  3  f. 

Provisions  in  fraternal  benefit  certificates,  see 
Benevolent  oe  Beneficial  Associa- 
tions, 3. 

Right  of  tenants  to  crops  growing  at  time  of 
forfeiture,  see  Ceops,  3. 

Right  to  homestead,  see  Homestead,  6. 

Right  to  renewal  of  leai-e,  see  Landloed  and 
Tenant,  3  b   (4). 

Stipulation  for  forfeiture  in  contract  of  sale, 
see  Vendoe  and  Pueohasee,  2. 

Waiver  of  forfeiture  in  insurance  policy,  see 
Insueance,  3  c  (4). 

Waiver  of  forfeiture,  see  Benevolent  ob 
Beneficial  Associations,  5  b,  6  b. 

Weapons  carried  unlawfully,  see  Weah)ns. 

Strict  construction.  —  "A  clause  stipu- 
lating for  the  forfeiture  of  a  contract  should 
not  be  aided  or  given  eflfect  by  construction 
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In  a  ease  where  the  plain  meaning  of  the 
language  used  does  not  require  it."  Jensen 
I-.  Palatine  Ins.  Co.,  81  Neb.  523;  Haas  v. 
Mutual  Life  Ins.  Co.   (Keb.),  19-58. 

Rule  applied  to  insurance.  —  "  For- 
feitures are  looked  upon  by  the  courts  with 
ill  favor,  and  will  be  enforced  only  when  the 
strict  letter  of  the  contract  requires  it;  and 
this  rule  applies  with  full  force  t»  policies 
of  insurance."  Connecticut  Fire  Ins.  Co.  v. 
Jeary,  60  Neb.  338;  Haas  r.  Mutual  Life 
Ins.  Co.  (Neb.),  19-58. 


FORGERY. 

1.  What  Constitutes. 

a.  In  general. 

b.  Uttering  forged  instruments. 

2.  Civil,  Eights  and  Liabilities  Abis- 

INQ  Out  op  Fobgeey. 

3.  Indictment. 

4.  Evidence. 

Liability  of  bank  for  payment  of  forged 
check,  see  Checks,  6. 

Liability  of  telegraph  company  for  delivery 
of  forged  message,  see  Telegeaphs  and 
Teiephones,  7  c   (1)    (b). 

Liability  on  forged  notes,  see  Bills  and 
Notes,  11  f. 

Payment  of  forged  check  by  saving  bank,  see 
Banks  and  Banking,  8  b. 

Eecovery  of  payment  made  on  forged  instru- 
ment, see  Payment,  4  a. 

1.  What  Constitutes. 
a.  In  general. 

Elements  of  offense  at  common  lav. 

—  To  constitute  the  offense  of  forgery  at 
common  law,  the  three  following  elements 
must  exist :  ( 1 )  There  must  be  a  false  writ- 
ing or  alteration  of  an  instrument;  (2)  the 
instrument  as  made  must  be  apparently  ca- 
pable of  defrauding;  (3)  there  must  be  an 
intent  to  defraud.  People  v.  Pfeiffer  (111.), 
17-703. 

Statutory  definition  in  Illinois.  —  The 
definition  of  forgery  given  in  paragraph  105 
of  the  Criminal  Code  of  Illinois  is,  in  sub- 
stance, the  common-law  definition  extended 
to  take  in  some  instruments  which  were  not 
'  known  to  the  common  law.  People  v.  Pfeiiler 
(111.),  17-703. 

Forgery  in  third  degree  under  Ne-nr 
York  statute.  —  Under  the  New  York 
Penal  Code  the  crime  of  forgery  in  the  third 
degree  is  committed  whenever  a  person  wil- 
fully misrepresents  the  sentiments,  opinions, 
conduct,  or  character  of  another  by  means  of 
a  false,  forged,  or  counterfeit  writing.  The 
statute  is  intended  to  cover  cases  in  which 
the  mere  representation  is  the  gist  of  the  of- 
fense as  well  as  other  eases  in  which  the  act 
injuriously  affects  the  person  whose  name  is 
improperly  used.  People  r.  Abeel  (N.  Y.), 
3-287. 

Fraudulently  procuring  genuine  sig- 
antur^i  --.  Under  the  statutes  of  TUinoU, 


forgery  and  obtaining  the  signature  of  a 
person  to  a  written  instrument  by  false  rep- 
resentations or  false  pretenses  are  separate 
and  distinct  offenses,  and,  consequently,  a 
person  who  induces  another  to  sign  an  ante- 
dated promissory  note,  by  false  representa- 
tions to  the  effect  that  a  note  previously  exe- 
cuted for  the  same  amount  has  been  lost  and 
that  the  antedated  note  is  intended  to  take 
its  place,  is  not  guilty  of  forgery.  People  v. 
Pfeiffer  (III.),  17-703. 

Falsification  of  account  books.  —  A 
company  incorporated  for  the  purpose  of  pe- 
cuniary profit,  although  having  no  power  to 
engage  in  banking,  or  in  loaning  money,  or  in 
\\  riting  insurance,  is  a  "  moneyed  corpora- 
tion "  within  the  meaning  of  that  phrase  as 
used  in  the  section  of  the  crimes  act  (Gen. 
St.  1909,  §  2621)  declaring  one  guilty  of 
forgery  who  fraudulently  makes  false  entries 
in  the  account  books  of  an  association  of  that 
description.     State  t-".  Chance  (Kan.),  20-134. 

Use  of  fictitious  name.  —  Forgery  may 
be  committed  by  signing  a  fictitious  name  to 
an  instrument.  Maloney  v.  State  (Ark.),  18- 
480. 

Name  incorrectly  vritten.  —  Where 
one  afiSxes  to  a  note  a  signature  which  he  in- 
tends shall  be  regarded  as  that  of  another 
person,  the  act  is  not  prevented  from  being 
forgery  by  the  circumstance  that  the  name  is 
not  correctly  written,  as  where  the  name 
Henry  Heinis  is  signed  to  a  note  with  the 
intention  that  it  shall  be  supposed  to  be  the 
signature  of  Henry  Hein.  In  such  a  ease  it 
cannot  be  said  as  a  matter  of  law  that  the 
difference  is  so  great  as  to  prevent  the  de- 
ception of  any  person  of  ordinary  prudence. 
State  V.  Chance  (Kan.),  20-114. 

Use  of  typcTvriter.  —  Forgery  may  be 
committed  by  means  of  a  typewriting  ma- 
chine.    State  -v.  Bradley   (Tenn.),  8-86. 

Injury  as  necessary  element.  —  It  is 
one  of  the  essential  elements  of  an  indictable 
forgery  that  the  alleged  forged  instrument 
must  show  on  its  face  that  it  would  if  it 
were  genuine,  be  of  some  apparent  legal 
eiTicaey  for  an  injury  to  a  person  other  than 
the  alleged  forger.  State  v.  Cordray  (Mo.), 
9-1110. 

The  provisions  of  the  alleged  forged  in- 
strument considered,  in  a  prosecution  for 
forgery,  and  held  to  show  that  the  instru- 
ment, if  it  were  genuine,  would  have  no  legal 
eflicacy  whatever.  State  r.  Cordray  (Mo.), 
9- 1110. 

b.  Uttering  forged  instruments. 

What  constitutes.  —  The  uttering  of  a 
forged  instrument  consists  in  offering  it  to 
another  with  knowledge  of  its  falsity  and 
with  intent  to  defraud,  regardless  of  whether 
the  instrument  is  received  as  genuine  by  the 
person  to  whom  it  is  offered,  or  whether  the 
attempt  to  defraud  is  successful.  Maloney 
r.  State   (Ark.),  18-480. 

Tendering  unindorsed  forged  check. 
—  Since  an  equitable  title  to  a  check  may  be 
acquired  without  indorsement  by  the  payee, 
one  who  knowingly  and  with  intent  to  de- 
tvm^  offers  9,  forged   check  t?l  finothw  U 
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guilty  of  uttering  a  forged  instrument,  though 
the  check  has  not  been  indorsed  by  the  payee. 
Maloney  v.  State  (Ark.),  18-480. 

Forging  and  uttering  as  single  of- 
fense. —  The  making  of  a  forged  written 
instrument  and  uttering  it  by  the  same  per- 
son at  the  same  time  as  one  transaction  con- 
stitute but   one   offense.     State   v.   Klugherz 

(Minn.),  1-307. 

Distinction  beivreen  making  and  ut- 
tering forged  instruments  abolished. — 
Under  the  Illinois  statute,  there  is  no  dis- 
tinction between  making,  altering,  or  coun- 
ttrfeiting  an  instrument  with  intent  to  preju- 
dice, and  uttering,  publishing,  and  passing 
as  true  and  genuine  any  such  forged  instru- 
ment with  an  intent  to  damage  or  defraud, 
knowing  the  same  to  be  false,  altered,  forged, 
or  counterfeited.  Every  person  who  is  guilty 
either  of  making  and  forging,  or  uttering  and 
passing,  or  attempting  to  utter  and  pass,  un- 
der the  conditions  named  in  the  statute,  is 
deemed  guilty  of  forgery.     People  v.  Pfeiffer 

(111.),  17-703. 

[See  note,  1  Ann.  Cas.  308.] 

2.   Civil  Rights   and   Liabilities   Abisinq 
Out  of  Forgery. 

Effect  of  promise  to  pay  forged  note, 

—  When  a  promise  to  pay  a  forged  note  cre- 
ates  no  liability  on  the   part  of  the   prom- 
issor.     Barry  v.  ICirkland    (Ariz),  2-295. 
Estoppel  to  deny  forged  signature.  — 

Where  the  ostensible  makers  of  a  note,  hav- 
ing been  notified  by  the  bank  that  the  same 
has  been  discounted,  abstain  from  repudi- 
ating the  same  as  a  forgery  for  several 
months,  they  will  be  estopped  thereafter  to 
deny  their  signatures.  Dominion  Bank  V. 
Ewing   (Ont.),  1-178. 

3.  Indictment. 

Sufficiency  in  general.  —  Allegations  of 
an  indictment  considered,  in  a  prosecution 
for  the  felonious  making  of  false  and  fraudu- 
lent aiBdavits  for  the  purpose  of  procuring  a 
contract  from  the  United  States  for  the  sur- 
veying of  unsurveyed  public  lands,  and  held 
sufficient  to  show  that  the  indictment  charges 
the  offense.  Meldrum  v.  United  States  (U. 
S.),  10-324. 

Setting  out  forged  instrument.  —  In 
the  absence  of  any  statutory  provision  to  the 
contrary,  an  indictment  for  forgery  must,  on 
its  face,  profess  to  set  out  an  exact  copy  of 
the  forged  instrument,  unless  such  instru- 
ment is  in  the  possession  of  the  accused,  or 
is  destroyed,  or  for  some  other  reason  is  not 
accessible  to  the  grand  jury,  in  which  case 
the  excuse  for  not  setting  it  out  must  be  dis- 
tinctly averred.  An  indictment  which  pro- 
fesses to  give  the  words  and  figures  of  the 
fo'-ged  instrument  in  substance  only  is  in- 
sufficient, even  though  the  copy  set  out  would 
otherwise  appear  to  be  complete.  Not  only 
must  s^n  exact  copy  be  set  out,  but  the  indict- 
ment must  profess  to  set  out  such  a  copy. 
People  -v.  Tilden  (IlL),  17-496. 

Alleging  injury  to  tbird  person.  —  In 
9,  proseoutioii  for  forgery,  where  the  indict- 


ment sets  forth  the  alleged  forged  instrument 
in  full,  and  the  instrument  shows  on  its  face 
that  if  it  were  genuine  it  would  have  m  legal 
efficacy,  and  there  is  no  averment  showing 
that  the  instrument  could  have  been  made  to 
act  injuriously  or  fraudulently,  the  indict- 
ment is  insufficient  to  support  a  conviction. 
State  V.  Cordray   (Mo.),  9-1110. 

4.  Evidence. 

Self-serving  declarations  and  hear- 
say. —  In  a  prosecution  for  uttering  a  forged 
note,  the  defendant  cannot  testify  as  to  state- 
ments made  by  the  president  of  a  bank  to  the 
effect  that  a  clerk  in  the  employ  of  the  de- 
fendant had  admitted  to  the  president  that 
he  had  executed  the  note  in  question,  even 
though  the  bank  president  has  since  died, 
as  such  evidence  consists  of  self-serving  dec- 
larations and  hearsay  statements.  People  v. 
Dolan  (N.  Y.),  9-453. 

Proof  of  other  offenses.  —  On  a  prose- 
cution for  the  crime  of  uttering  a  forged  in- 
strument knowingly,  with  intent  to  defraud, 
proof  of  similar  offenses  of  forgery  is  admis- 
sible only  as  bearing  on  the  intent  with 
which  the  act  for  which  the  accused  is  in- 
formed against  was  done.  State  v.  Murphy 
(N.  Dak.),  16-1133. 

Proof  of  similar  offenses  is  such  a  case  is 
admissible  as  having  a  bearing  on  the  in- 
tent, although  the  accused  admits  at  the 
opening  of  the  trial  that  he  signed  to  the  in- 
strument the  name  of  the  person  whose  name 
is  claimed  to  have  been  forged,  and  knew 
when  he  uttered  the  instrument  that  he  had 
signed  the  name  of  such  person  to  such  in- 
strument. State  V.  Murphy  (N.  Dak.),  16- 
1133. 

Proof  of  similar  offenses  in  such  a  case  is 
admissible  as  bearing  on  the  intent,  although 
the  jury  would  be  justified  in  finding  a  fraud- 
ulent intent  without  such  proof,  if  they 
found  that  the  accused  was  not  authorized  to 
sign  the  name  of  the  person  whose  name  is 
claimed  to  have  been  forged.  State  v.  Mur- 
phy (N.  Dak.),  16-1133. 

In  a  prosecution  for  uttering  a  forged  note 
with  intent  to  defraud,  knowing  it  to  be 
forged,  where  the  defendant  contends  that  he 
did  not  know  that  the  note  was  a  forgery,  the 
people,  for  the  purpose  of  showing  guilty 
knowledge  on  the  part  of  the  defendant,  may 
prove  the  uttering  by  him  of  other  forged 
notes,  especially  where  it  appears  that  all 
the  notes  referred  to  in  the  evidence  were 
made  at  about  the  same  time,  that  in  each 
case  the  note  was  made  payable  to  the  de- 
fendant and  was  indorsed  by  him,  that  during 
the  period  covered  by  all  the  notes  the  de- 
fendant was  endeavoring  to  raise  sufficient 
funds  to  meet  his  obligations,  and  that  in 
each  case  he  used  the  name  of  some  person 
with  whom  he  had  done  business  and  with 
whose  affairs  he  was  familiar.  People  v. 
Dolan  (N.  y.),  9-453. 

It  is  a  general  rule  that  where  it  is  sought 
to  give  evidence  of  other  forgeries,  the  forged 
documents  upon  which  the  evidence  is  predi- 
coted  must  be  produced;  but  in  a  prosecution 
fcr  uttering  &  forged  note,  where,  for  th? 
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purpoae  of  showing  guilty  knowledge  on  the 
part  of  the  defendant,  it  is  sought  to  prove 
the  uttering  by  him  of  several  other  forged 
notes,  and  the  defendant  fails  to  obey  an 
oi'der  served  on  him  to  produce  other  notes 
at  the  trial,  and  there  is  evidence  justifying 
the  conclusion  that  the  other  notes  were  all 
returned  to  the  possession  of  the  defendant 
in  the  ordinary  course  of  business,  the  action 
of  the  trial  court  in  permitting  the  prosecu- 
tion to  give  secondary  evidence  of  the  con- 
tents of  the  other  notes  will  not  be  reviewed 
on  appeal.     People  v.  Dolan   (N.  Y.),  9^53. 

On  the  trial  of  an  employee  on  the  charge 
of  uttering  a  note  payable  to  his  employer, 
which  he  had  forged  for  the  purpose  of  cov- 
ering up  a  shortage,  evidence  that  he  had 
forged  other  notes  for  the  same  purpose  is 
competent.     State  v.  Chance   (Kan.),  20-164. 

Proof  of  fictitious  character  of  name 
used.  —  The  fictitious  character  of  the 
drawer  of  a  check  is  not  established  by  evi- 
dence merely  that  no  person  of  that  name 
had  an  account  with  or  appeared  on  the 
books  of  the  bank  at  the  time  the  check  was 
drawn,  there  being  nothing  to  show  that  the 
bank  had  never  had  such  a  depositor  or  that 
diligent  inquiry  for  a  person  of  that  name 
had  been  made  without  success  in  the  terri- 
tory in  which  the  bank  had  business  rela- 
tions.    Maloney  v.  State   (Ark.),  18-480. 


rOBMA   PAUPERIS. 

Actions  by  personal  representative,   see  Ex- 
ecutors AND  Administbatoks,  18  a. 


FORMAL   ACCUSATION. 

Necessity,  see  Ceiminal  Law,  6  g. 


Application  of  doctrine  to  extradition  p'to- 
ceedings,  see  Extbadition,  1. 

Ground  for  discharge  on  habeas  corpus,  see 
Habeas  Coepds,  2. 


FORMER   TESTIMONY. 

Admissibility  of  testimony  on   former  trial, 
see  Evidence,  3  b. 


FORMER   TRIAL. 

Discussion    of    former    trial    by    jurors,    see 
JUBY,  7  d   (8). 


FORM  OF  ACTIONS. 

See  Actions. 

FORM  OF  GOVERNMENT. 

Constitutional  guaranty  of  republican  form 
of  government,  see  CoNSTiTnTlONAl 
Law,  12. 

FORNICATION. 

Cohabitation  as  distinguished  from 
occasional  acts.  —  Occasional  clandestine 
acts  of  incontinence  are  not  within  the  pur- 
view oif  the  Indiana  statute  (Burns's  St. 
1908,  §  2353 )  punishiiig  any  one  who  "  co- 
habits with  another  in  a  ststte  of  adultery  or 
fornication."  The  word  "  cohabit "  implies  a 
living  together  as  distinguished  fi:om  occa- 
sional acts.     Richey  v.  State   (Ind.),  19-654. 


FORMER  ACQUITTAL  OR 
CONVICTION. 

See  Cbiminal  Law,  5;  Homicide,  12. 
Charging  former  conviction  in  indictment,  see 
Indictments  and  Infobmations,  4. 


FORMER   EVIDENCE. 

Admission  of  testimony   at   former   trial   as 

denial   of   right   to  confront  witnesses, 

see  Cbiminal  Law,  6  c  ( 6 ) . 
Proof  by  bill  of  exceptions,  see  Evidence,  3  b. 
Proof  by  testimony  of  magistrate,  see  Cbim- 

INAL  Law,  6  c  ( 6 ) . 
Proof  of  death  of  witness,  see  Criminal  Law, 

6n  (1). 


FORUM. 

See  CouBTS;  Venue. 

Application   of   law   of   forum   to   action  on 

foreign  judgments,  see   Limitation  op 

Actions,  i  a. 
Law  of  foruiii,  see  Conflict  op  Laws. 


FOSTER    CHILDREN. 

See  Adoption  of  Childeen. 

FOSTER  PARENTS. 

See  Adoption  of  Childeen. 


FORMER   JEOPARDY. 

See  Criminal  Law,  5;  Homicide.  12. 
Acquittal  of  receiving  stolen  goods  as  bar  to 

prosecution   for   larceny,   see   Larceny, 

1  a, 


FOUNDATION. 

Laying   foundation   for   challenge   of  jurors, 

see  Jury,  6  c. 
Laying  foundation  for  contradicting  witness, 

see  Witnesses,  5  b  (2)    (b). 
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FKACTIONS. 

Fraction  of  day  as  affecting  priority  of 
events  on  same  day,  see  Executions, 
U. 

FRANCHISES. 

See  Gas  and  Gas  Companies;  Ferries,  1; 
Street  Railways,  4. 

Appellate  jurisdiction  in  cases  involving 
franchises,  see  Appeal  and  Error,  2  a. 

Collateral  attack  on  franchise,  see  Corpora- 
tions, 10  a. 

Forfeiture  for  nonuser,  see  Railroads,  3  b. 

Franchises  as  contracts  within  constitutional 
protection  see  Constitutional  Law, 
15  b. 

Imposition  of  franchise  tax  on  foreign  cor- 
porations, see  Corporations,  13  c  (2). 

Liquor  license  as  franchise,  see  Intoxicating 
Liquors,  4  b. 

Remedy  for  usurpation,  see  Quo  Warranto, 
3. 

Right  to  operate  dispensary  as  franchise,  see 
Intoxicating  Liquors,  1. 

Sale  of  railroad  franchises,  see  Railroads,  6. 

Taxation  of  corporate  franchises,  see  Tax- 
ation, 11  a. 

Valuation  of  franchises  on  consolidation  of 
corporations,  see  Gas  and  Gas  Com- 
panies, 4  c. 

WAat  constitutes.  —  The  grant  of  an 
exclusive  right  to  construct  a  waterworks 
pliant  in  a  city  and  to  use  the  city  streets  for 
that  purpose  is  the  grant  of  a  franchise. 
Adams  v.  Bullock  (Miss.),  19-165. 

Amendment,  —f  An  agreement  by  a  city 
to  release  a  street  railway  company  for  a 
specified  term  from  the  obligation  imposed 
by  the  grant  of  the  railway  franchise  to  pave 
the  street  between  the  tracks  is  within  the 
requirement  of  the  Virginia  statute  (Code 
1904,  §  1033  f,  cl.  5)  requiring  the  advertise- 
ment for  ten  days  of  a  proposed  amendment 
of  a  franchise  by  which  the  grantee  is  to  be 
released  from  the  performance  of  any  duty 
under  the  franchise.  McKennie  v.  Char- 
lottesville, etc.,  R.  Co.  (Va.),  18-1027. 

Assignment.  —  The  franchise  granting 
power  retains  the  same  control  over  the  fran- 
chise in  the  hands  of  the  assignee  as  in  the 
hi.nds  of  the  original  grantee.  Evans  v. 
Kroutinger   (Idaho),  2-691. 

The  franchise  granting  power  alone  can 
question  the  right  of  the  assignee  of  the 
franchise  to  exercise  its  rights  and  priv- 
ileges.    Evans  V.  Kroutinger   (Idaho),  2-691. 

Taxation  as  personalty.  —  A  franchise 
granted  to  a  waterworks  company  to  con- 
struct its  plant  in  the  city  and  to  use  the 
city  streets  for  that  purpose  is  subject  to 
taxation  as  personal  property.  Adams  v. 
Bullock  (Miss.),  19-165. 


FBATEBNITIES. 

Power  of  school  board  to  prohibit  fraternities 
in  public  schools,  see  Schools,  5  a. 


FRAUB   AWB   DECEIT. 

1.  What  Constitutes,  806. 

2.  Remedies,  806. 

3.  Pleading,  807. 

4.  Evidence,  807. 

5.  Questions  of  Law  or  Fact,  807. 

6.  Instructions,  808. 

7.  Measure  of  Damages,  808. 

See  Fraudulent  Conveyances. 

Accrual  of  cause  of  action  for  fraud,  see 
Limitation  of  Actions,  4  a  (2)    (a). 

Admission  of  allegation  of  fraud,  see  Plead- 
ing, 5  e. 

Annulment  of  marriage  for  fraud,  see  Mar- 
riage, 3  a. 

Ante-nuptial  agreement  vitiated  by  misrepre- 
sentations as  to  amount  of  property, 
see  Husband  and  Wife,  2  b. 

Bankruptcy  as  affecting  liability  for  fraud, 
see  Bankruptcy,  9. 

Character  of  action  for  fraud,  see  Actions. 

Damages  for  false  representations,  see  Dam- 
ages, 9  e. 

Discharge  in  bajikruptcy  as  affecting  judg- 
ment for  fraud,  see  Bankruptcy,  9. 

Effect  of  fraud  of  principal  on  liability  of 
sureties,  see  Suretyship,  4  e. 

Fraud  as  element  of  embezzlement,  see  Em- 
bezzlement. 

Fraud  of  seller  as  affecting  liability  of  buyer, 
see  Sales,  5  d  ( 1 ) . 

Fraudulent  contract  to  acquire  homestead, 
see  Homestead,  2. 

Fraudulent  entry  as  constituting  burglary, 
see  Burglary,  1. 

Ground  for  avoidance  of  release,  see  Release 
and  Disdhargb,  5  a   (2). 

Ground  for  avoiding  contract,  see  Conteaots 
5  0. 

Ground  for  revoking  decree  of  adoption,  see 
Adoption  of  Children. 

Ground  for  revoking  decree  of  divorce,  see 
Divorce,  8. 

Ground  of  equity  jurisdiction,  see  Equity,  2  g. 

Innocent  misrepresentations  as  gi'ound  for 
rescinding  contract,  see  Cancellation 
AND  Rescission,  1. 

Limitation  of  actions  for  fraud,  see  Limita- 
tion of  Actions,  3. 

Misrepresentations  as  affecting  liability  of 
carrier  for  loss  of  goods,  sae  Cabbiers, 
4d  (1). 

Misrepresentations  as  defense  to  specific  per- 
formance, see  Specific  Performance, 
5  c. 

Prevention  of  fraud  as  exercise  of  police 
power,  see  Constitutional  Law,  5  b. 

Recovery  of  payments  induced  by  fraud,  see 
Insurance,  5  n. 

Rescission  of  sale  for  fraud  of  purchaser,  see 
Sales,  5  a. 

Restraining  enforcement  of  judgment  ob- 
tained by  fraud,  see  Injunctions,  2  o 
(2). 

Statute  of  limitations  as  affected  by  fraudu- 
lent concealment  of  cause  of  action,  see 
Limitation  op  Actions,  4  b  ( 5 ) , 

I'sing  mails  to  defraud,  see  Post  Office. 
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1.  What  Constitutes. 

Expressions  of  opinion.  —  Statements 
by  the  agent  of  one  bidding  for  a  contract, 
that  his  bid  for  the  work  is  as  low  as  the 
work  can  be  done  and  that  there  is  no  profit 
in  it  at  that  price,  are  mere  expressions  of 
opinion,  or  dealer's  talk,  and  do  not  consti- 
tirte  such  false  representations  as  will  avoid 
the  contract.  Worrell,  etc.,  v.  Kinnear  Mfg. 
Co.   (Va.),  2-997. 

Opinions  as  to  the  value  or  quality  as  false 
representations.  J.  H.  Clark  Co.  v.  Rice 
(Wis.),  7-505. 

Misrepresentations  of  price  paid  by 
vendor.  —  Misrepresentations  of  the  price 
paid  for  property  by  the  vendor  or  others  do 
not  constitute  actionable  deceit,  in  the  ab- 
sence of  fiduciary  relations  between  the  par- 
ties or  of  other  facts  or  circumstances  giving 
rise  to  an  express  or  implied  agreement  that 
the  price  paid  shall  determine  the  price  in 
the  contract.  Beare  v.  Wright  (N.  Dak.), 
8-1057. 

Misrepresentation  as  to  area  of  land. 
—  Where  a  seller  of  real  estate  shows  upon 
the  face  of  the  earth  its  true  boundaries  to 
the  purchaser,  and  does  not  fraudulently  dis- 
suade him  from  making  full  examination  and 
measurement,  and  the  estate  is  not  so  exten- 
sive or  of  such  character  as  to  be  reasonably 
incapable  of  inspection  and  estimate,  and 
there  is  no  relation  of  trust  between  the 
parties,  the  purchaser  has  no  cause  of  action 
for  a  misrepresentation  as  to  the  area  alone. 
Mabardy  v.  McHugh  (Mass.),  16-500. 

Intended  nse  of  realty.  —  A  statement 
of  a  grantee  inducing  the  execution  of  a  deed 
to  him  of  a  lot,  that  he  intends  to  erect  a 
dwelling  thereon,  while  in  fact  he  intends  at 
the  time  to  erect  a  garage  thereon,  which  he 
immediately  proceeds  to  do,  is  a  statement  of 
a  material  existing  fact  justifying  the  setting 
,iside  of  the  deed,  though  such  grantee's  in- 
tention is  subject  to  change  in  good  faith  at 
any  time.     Adams  v.  Gillig  (N.  Y.),  20-910. 

Nonperformance  of  promise.  —  False 
representations,  in  order  to  be  fraudulent, 
must  relate  to  a  present  or  past  state  of 
facts,  and  relief  as  for  deceit  cannot  be  ob- 
tained for  nonperformance  of  a  promise  look- 
ing to  the  future.  J.  H.  Clark  Co.  v.  Rice 
(Wis.),  7-505. 

Inadequacy  or  excessiveness  of  con- 
sideration. —  While  the  inadequacy  or  ex- 
cessiveness  of  the  consideration  in  a  contract 
may  be  a  circumstance  tending  to  establish 
the  perpetration  of  fraud,  it  does  not  of  itself, 
when  good  faith  is  affirmatively  shown,  con- 
stitute such  a  fraud  or  imposition  ss  will 
afford  grounds  for  setting  aside  the  contract. 
Cook  V.  Bagnell  Timber  Co.  (Ark.),  8-251. 

Necessity  that  representations  be 
relied  on.  —  In  order  to  be  actionable,  false 
representations  made  by  the  seller  in  a  sale 
must  be  relied  upon  by  the  purchaser,  and 
must  be  of  such  a  character  and  must  be 
made  under  such  circumstances  as  to  justify 
the  purchaser  in  relying  upon  them.  J.  H. 
Clark  Co.  v.  Rice  (Wis.).  7-505. 

Relief  will  not  be  granted  on  the  ground  of 


false  representations  not  shown  t-o  have  been 
relied  on  as  an  inducement  to  conduct  re- 
sulting in  injury.  Provident  Loan  Trust  Co. 
V.  Mcintosh  (Kan.),  1-906. 

False  representations  which  will  constitute 
the  basis  of  an  action,  whciher  for  damages 
or  for  the  rescission  of  a  contract  are  such 
only  as  in  some  manner  actually  mislead  the 
party  to  his  damage."  Jakway  v.  Proudfit 
(Neb.),  14-258. 

Necessity  tbat  false  representation 
be  material.  —  Where  a  purchaser  receives 
what  he  actually  purchased,  and  bases  his 
right  to  rescind  the  contract  on  some  false 
representation  as  to  its  quality,  conditions,  or 
matter  affecting  its  value,  he  must  show  that 
such  representation  was  material,  and  that  he 
has  been  misled  thereby  to  his  injury  and 
damage.    Jakway  v.  Proudfit   (Neb.),  14-258. 

Necessity  that  representations  be  be- 
lieved. —  One  cannot  be  said  to  be  deceived 
by  an  alleged  false  representation,  when  he 
admits  that  he  had  knowledge  of  its  falsity. 
Griffin  v.  Griffin  (Ga.),  14-866. 

Necessity  of  showing  pecuniary  in- 
jury. —  A  purchaser  of  real  or  personal 
property  is  entitled  to  the  benefit  of  his  bar- 
gain, by  receiving  the  identical  property  pur- 
chased; and  where  the  vendor,  by  fraud  or 
false  representations,  conveys  to  him  or  in- 
duces him  to  accept  something  not  contem- 
plated by  the  contract,  he  may  rescind  the 
sale  and  recover  what  he  has  paid,  without 
showing  that  he  has  sustained  any  pecuniary 
injury  or  damage  thereby.  Jakway  v.  Proud- 
fiD  (Neb.),  14-258. 

2.  Remedies. 

Fraud  inducing  release  of  collateral 
security.  —  Remedy  of  a  creditor  who  has 
been  induced  by  fraud  to  release  a  collateral 
security  held  by  him.  Hall  v.  Alabama  Ter- 
minal, etc.,  Co.   (Ala.),  5-363. 

Fraud  inducing  act  of  duty.  —  A  per- 
son who  has  been  induced  by  false  representa- 
tions to  do  an  act  which  it  was  his  duty  to  do 
cannot  be  heard  to  say  that  he  was  preju- 
diced by  such  false  representations.  Mus- 
conetcong  Iron  Works  v.  D.  L.  &  W.  R.  Co. 
(N.  J.),  20-178. 

Jurisdiction  of  courts  of  equity.  —  A 
court  of  equity,  in  eases  of  actual  fraud,  has 
concurrent  jurisdiction  with  a  court  of  law 
in  remedying  the  fraud;  and  a  remedy  in 
equity  is  frequently  more  beneficial  than  at 
law,  by  means  of  its  power  to  compel  dis- 
covery and  to  cancel  fraudulent  deeds  and 
securities,  or  to  cause  conveyances  to  be  made, 
thus  eireetually  putting  an  end  to  future  liti- 
gation.    Wagner  i:  Fehr  (Pa.),  3-608. 

A  court  of  equity  held  to  have  jurisdiction 
to  set  aside  a  contract  for  the  conveyance  of 
land  and  to  compel  a  reconveyance  under  the 
fraudulent  circumstances  of  the  case  at  bar, 
the  remedy  at  law  being  inadequate.  Wagner 
■V.  Fehr   (Pa.),  3-608. 

Iiaches  as  bar  to  relief.  —  Relief  on 
the  gi'ound  of  fraud  will  not  be  granted  to 
one  who  does  not  seek  it  promptly  after  dis- 
covery thereof  and  who  with  knowledge  there- 
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of  retains  the  fruits  of  the  transaction. 
Provident  Loan  Trust  Co.  v.  Mcintosh 
(Kas.),  1-906. 

Ferformanoe  of  contract  as  bar  to 
relief.  —  An  owner  of  corporate  stock  or 
other  personal  property  who  has  been  in- 
duced by  fraud  and  deceit  to  enter  into  a 
contract  for  the  sale  of  the  property,  waives 
his  right  to  maintain  an  action  for  damages 
for  the  fraud  if,  after  discovering  the  fraud, 
he  performs  tlie  contract  by  delivering  the 
property  and  receiving  the  purchase  price. 
:\lcDonough  V.  Williams  (Ark.),  7-276. 

Intent  as  affecting  liability.  —  In  ac- 
tions for  deceit,  the  intent  with  which  repre- 
sentations are  made  is  not  a  controlling  fac- 
tor, but  a  person  will  be  held  to  the  reason- 
able consequences  of  his  acts.  Hilligas  V. 
Kuns  (Neb.),  20-1124. 

3.  Pleading. 

Allegation  of  knowledge  and  intent. 

—  A  complaint  in  an  action  at  law  to  re- 
cover damages  for  false  representations,  which 
does  not  allege,  either  expressly  or  by  im- 
plication, that  defendant  knew  the  represen- 
tations to  be  false,  or  that  he  intended  them 
to  be  acted  upon,  is  demurrable  for  failure 
to  state  a  cause  of  action.  Colorado  Springs 
Co.  V.  Wight  (Colo.),  16-644. 

Facts  constituting  fraud.  —  A  bill  in 
equity  relying  on  fraud  must  state  specifically 
the  facts  constituting  such  fraud,  and  not 
opinions  or  legal  conclusions;  and  upon  de- 
murrer every  presumption  is  against  the  bill. 
McClinton  v.  Chapin  (Fla.),  14-365. 

4.  Evidence. 

Burden  of  proof.  —  On  an  issue  whether 
B  party  had  been  induced  to  sign  a  contract 
by  fraudulent  misrepresentations,  the  mere 
failure  to  specifically  instruct  the  jury  that 
the  burden  was  on  him  who  attacked  the  con- 
tract to  show  that  it  was  so  procured,  was 
no  cause  for  a  new  trial  when  the  court 
charged  generally  that  the  burden  of  proof 
lies  upon  the  party  asserting  the  fact  and  to 
the  existence  of  whose  case  or  defense  the 
proof  of  such  fact  is  essential.  Central  of 
6a.  R.  Co.  V.  Goodwin  (Ga.),  1-806. 

Similar  transactions.  —  In  an  action 
on  a  promissory  note,  where  the  defense  is 
set  up  that  its  execution  was  induced  by  the 
plaintiff's  false  representations,  it  is  errone- 
ous to  admit  evidence  of  similar  transactions 
between  the  plaintiff  and  third  persons  who 
are  in  no  way  involved  in  the  litigation  in 
question.  J.  H.  Clark  Co.  v.  Rice  (Wis.),  7- 
505. 

Newspaper  articles  and  circulars.  — 
In  an  action  on  a  promissory  note,  where 
the  defense  is  set  up  that  its  execution  was 
induced  by  the  plaintiff's  false  representa- 
tions, it  is  erroneous  to  permit  the  defendant 
to  introduce  in  evidence  newspaper  articles, 
circulars,  pamphlets,  etc.,  which  in  no  way 
tend  to  prove  that  the  defendant  was  induced 
by  the  plaintiff's  false  representations  to  ex- 
ecute the  note  in  suit.  J.  H.  Clark  Co.  v. 
Rice  (Wis.),  7-505. 


Statements  by  plaintiff  out  of  pres- 
ence of  defendant.  —  In  an  action  on  a 
promissory  note,  where  the  defense  is  set  up 
that  its  execution  was  induced  by  the  plain- 
tiff's false  representations,  it  is  erroneous  to 
admit  evidence  of  statements  made  by  the 
plaintiff  to  third  persons,  out  of  the  presence 
and  hearing  of  the  defendant,  particularly 
where  such  statements  were  made  long  after 
the  execution  of  the  note.  J.  H.  Clark  Co. 
V.  Rice  (Wis.),  7-505. 

Sufficiency  of  evidence.  —  Evidence  con- 
sidered in  an  action  for  fraud  and  deceit  al- 
leged to  have  been  practiced  by  the  defendant 
upon  the  plaintiff  in  the  purchase  of  corpo- 
rate stock  from  the  plaintiff,  and  held  sufficient 
to  entitle  the  plaintiff  to  have  the  question 
of  the  defendant's  liability  submitted  to  the 
jury.  McDonough  v.  Williams  (Ark.),  7- 
276. 

Evidence  considered,  in  an  action  against 
the  maker  of  a  promissory  note,  where  the 
defense  of  fraud  was  set  up,  and  held  to  show 
that  the  court  erred  in  finding  for  the  de- 
fendant, instead  of  submitting  to  the  jury 
for  determination,  an  issue  as  to  whether  the 
defendant,  when  he  negotiated  for  an  exten- 
sion of  the  note,  had  knowledge  of  the  facts 
and  circumstances  relied  upon  by  him  to 
establish  the  alleged  fraud.  J.  H.  Clark  Co. 
V.  Rice  (Wis.),  7-505. 

Proof  of  fiduciary  relation.  —  The  fact 
that  the  plaintiff  and  the  defendant  are 
brothers  does  not  of  itself  create  a  confi- 
dential or  fiduciary  relation  between  them. 
There  is  no  presumption  that  such  relation 
exists  between  brothers  solely  from  the  fact 
that  they  are  so  related.  If  a  confidential  or 
fiduciary  relation  exists  between  brothers,  it 
must  be  shown  by  proof,  and  the  burden  is 
on  the  party  asserting  the  existence  of  such 
relationship  to  affirmatively  show  the  same. 
Crawford  v.  Crawford   (Ga.),  19-932. 

5.  Questions  of  Law  ob  Fact. 

Where  evidence  is  conflicting.— Where 

the  evidence  is  conflicting  as  to  whether  one 
has  been  fraudulently  misled  into  signing  a 
release  of  damages  for  personal  injuries,  the 
question  is  one  for  determination  by  the  jury. 
Bjorklund  v.  Seattle  Electric  Co.  (Wash.),  i- 
443. 

Existence  of  relationship  of  princi- 
pal and  agent.  —  In  an  action  for  fraud 
and  deceit  alleged  to  have  been  practiced  by 
the  defendant  upon  the  plaintiff  in  the  pur- 
chase of  shares  of  corporate  stock  from  the 
plaintiff,  where  a.  sale  outright  from  the 
plaintiff  to  the  defendant  is  alleged  and 
proved,  but  it  appears  that  prior  to  the  sale 
the  defendant  had  been  the  plaintiff's  agent 
for  the  sale  of  the  stock,  it  is  for  the  jury  to 
determine  as  questions  of  fact  whether  the 
relation  of  principal  and  agent  had  been  dis- 
solved prior  to  the  sale  and  whether  the  cir- 
cumstances and  further  transactions  between 
the  parties  were  such  as  to  absolve  the  agent 
from  disclosing  to  his  former  principal,  at 
the  time  of  the  sale,  facts  within  his  knowl- 
edge.   McDonough   v.    Williams    (Ark  )     7- 
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6.  Instructions. 

Theory  of  case.  —  In  an  action  for  fraud 
and  deceit  alleged  to  have  been  practiced  by 
tlie  defendant  upon  the  plaintiff  in  the  pur- 
chase of  shares  of  corporate  stock  from  the 
plaintiff,  where  a  sale  outright  from  the 
plaintiff  to  the  defendant  is  alleged  and 
proved,  it  is  erroneous  to  give  an  instruction 
based  upon  the  theory  that  the  defendant 
acted  as  agent  for  the  plaintiff  in  the  sale  of 
the  stock  and  that  he  fraudulently  conceajed 
the  price  received  for  the  stock  and  failed  to 
account  to  the  plaintiff  for  the  full  price  re- 
ceived. McDonough  v.  Williams  (Ark.),  7- 
276. 

7.  Measure  of  Damages. 

Frandnlent  purchase   of  property.  — 

In  an  action  for  fraud  and  deceit  alleged  to 
have  been  practiced  by  the  defendant  upon 
the  plaintiff  in  the  purchase  of  corporate 
stock  from  the  plaintiff,  where  a  sale  outright 
from  the  plaintiff  to  the  defendant  is  alleged 
and  proved,  the  measure  of  damages  is  the 
difference  between  the  price  paid  to  the  plain- 
tiff for  his  stock  and  the  actual  value  of  the 
stock  at  the  time  of  the  sale,  if  the  latter  ex- 
ceeded the  former,  and  evidence  is  competent 
to  show  such  actual  value.  McDonough  v. 
Williams  (Ark.),  7-276. 

Where  plaintiff  has  affirmed  con- 
tract. —  In  an  action  to  recover  damages 
foi  false  and  fraudulent  representations  which 
induced  the  plaintiff  to  exchange  real  prop- 
erty for  stock  in  a  corporation,  where  it  ap- 
pears that  the  plaintiff  affirmed  the  contract 
after  discovering  the  deceit,  the  measure  of 
his  recovery,  in  the  absence  of  a  claim  for 
special  or  exemplary  damages,  is  the  differ- 
ence in  value  between  what  was  received  or 
parted  with,  as  the  case  may  be,  and  what 
would  have  been  received  or  parted  with  had 
the  representations  been  true.  Beare  v. 
Wright  (N.  Dak.),  8-1057. 
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Specific  performance  of  oral  contract  to  con- 
yey  land,  see  Specific  Perfobmance,  3 
f  (4). 

1.  Operation  of  Statute. 

a.  DaiMagSs  for  breach  of  oral  contract. 

Contract  to  conTcy  land.  —  Title  to 
land  cannot  be  aoqxiired  by  a  parol  contract, 
and  part  perfovniaiice  will  not  take  such  a 
contract  out  of  the  statute  of  frauds.  But 
upon  breach  of  the  parol  promise  to  eonvej', 
if  it  appears  that  the  promisor  has  received 
the  consideration  upon  which  the  promise 
restsi  the  value  of  the  land  will  be  estimated 
and  compensation  for  the  breach  awarded. 
Doty  V.  Doty  (Ky.),  4-1064. 

b.  Parol  modification  of  written  contract. 

Validity,  in  general.  —  A  written  con- 
tract cannot  be  altered  except  by  a  contract 
in  writing  or  by  an  executed  oral  agreement. 
Halsell  V.  Renfrew  (Okla.),  2-286. 

Coiitract  not  -n^itliin  statute.  —  A  con- 
tract not  within  the  statute  of  traiids  may 
be  modified  by  a  subsequent  parol  agreement. 
Putnam  Foundry,  etc.,  Co.  v.  Canfieild  (R. 
I.),  1-726. 

Contract  by  agent  for  undisclosed 
principal.  —  The  rule  that  an  undisclosed 
principal  may  sue  in  his  own  name  upbn  a 
written  contract  made  by  an  agent  in  his 
own  name,  and  that  parol  evidence  is  admis- 
sible to  prove  the  plaintiff's  interest,  is  not 
affected  by  the  fact  that  the  contract  is  One 
which  the  statute  of  frauds  requires  to  be  in 
writing.     Usher  v.  Daniels  (N.  H.),  6-296. 

Parol  agreement  to  postpone  closing 
of  title.  —  A  party  to  a  contract  for  the 
sale  of  land,  who  knowingly  consents  by  a 
parol  agreement  to  a  postponement  of  the 
performance  by  the  other  party  at  the  time 
specified,  of  some  stipulation  for  his  benefit^ 
cannot,  after  the  other  party  has  acted  up'on 
such  consent,  avail  himself  of  the  default, 
and  treat  the  contract  as  forfeited,  although 
the  performance  of  the  stipulation  at  the 
time  specified  may  have  been  made  of  the 
essence  of  the  contract.  Neppach  v.  Oregon, 
etc.,  R.  Co.   (Oregon),  7-1035. 

Contract  partly  in  writing.  —  Where 
there  is  a  contract  of  employment  between 
a  dentist  and  his  assistant,  and  the  contract 
is  partly  in  writing  and  partly  verbal,  it 
may  be  shown  that  there  was  a  parol  stipula- 
tion binding  the  assistant  not  to  engage  in 
future  competitive  practice  of  dentistry  with 
the  eitployer.  Turner  r.  Abbott  (Tenn.),  8- 
150. 

Parol  evidence  to  modify  lease.  —  A 
tenant  cannot  defend  a  proceeding  for  his  re- 
moval by  proving  a  lease  for  a  longer  term, 
required  by  the  statute  of  frauds  to  be  in 
writing,  where  proof  of  the  length  of  the 
term  of  such  lease  depends  entirely  on  parol 
evidence:  In  such  a  case  the  requirement  of 
the  statute  of  frauds  cannot  be  relaxed  on 
equitable  grounds  and  a  parol  agreement  be 
given  eilecti  where  the  proceeding  is  before 
a  tribunal  having  no  equity  jurisdiction,  and 


the  subsequent  conduct  of  neither  of  the  par- 
ties indicates  the  alleged  lease  for  a  longer 
term.  Simons  v.  New  Britain  Trust  Co. 
(Conn.),  11-477. 

Oral  agreement  modifying  royalties, 
—  Where  an  oil  lease  provides  that  in  con- 
sideration of  the  grant  therein  named,  the 
lessees  will  yield  and  pay  to  the  lessors  as 
royalty  a  certain  share  of  the  oil  produced 
and  saved  from  the  premises,  the  parties  to 
the  lease  may  subsequently  for  a  considera- 
tion increase  or  decrease  the  royalty  by  a 
parol  agreement,  and  such  agreement  is  not 
within  the  statute  of  frauds.  Nonomaker  v. 
Amos  (Ohio),  4-170. 

c.  Contracts  partly  within  statute. 

Void  as  a  wbole  if  entire,  —  No  action 
for  damages  lies  for  breach  of  a  verbal  con- 
tl'afct  for  the  transfer  of  corporate  stock  in 
exchange  for  stock  in  another  corporation 
and  for  an  interest  in  land,  as  the  contract 
is  entire  and  indivisible,  and  being  void  in 
part  is  void  as  a  whole.  Todd  V.  Bettingen 
(Minn.),  8-960. 

Alternative  provision  valid.  —  Though 
ii  part  of  a  contract  for  the  sale  of  land  may 
not  be  binding  under  the  statute  of  frauds, 
another  part  of  it,  if  in  the  alternative  and 
distinct  from  the  agreement  to  purchase,  such 
as  a  provision  that  either  party  will  pay  to 
the  other  a  named  sum  if  he  does  not  perform 
his  agreement  to  sell  or  purchase,  may,  on 
the  refusal  of  either  party  to  perform,  be 
enforced  against  him  by  the  other  party. 
Mercier  r.  Campbell    (Ont),  10-503. 

d.  Part  performance  of  contract. 
(1)   In  genera,l. 

Acts  in  contemplation  of  perform- 
anoe.  —  Acts  which  clearly  appear  to  have 
been  such  as  the  performing  party  would  not 
have  performed  in  the  absence  of  the  agree- 
ment, or  without  a  direct  view  to  its  per- 
formance, are  indispensable  to  constitute  the 
part  performance  which  will  take  an  oral 
agreement  out  of  the  statute.  Horton  r. 
Stegmyer  (U.  S.),  20-1134. 

Contract  for  services.  —  If  the  holder 
of  stock  in  a  corporation  agrees  verbally  to 
sell  the  same  at  a  stipulated  price,  on  con- 
dition that  the  purchaser  shall  give  up  a 
lucrative  position  and  enter  into  the  service 
of  the  corporation  at  a  fixed  salary,  and  the 
latter  complies  with  this  condition,  the  con- 
tract is  taken  out  of  the  statute  of  frauds  by 
such  performance  on  his  part.  Hightower  v. 
Ansley   (Ga.),  7-927. 

Promise  to  answer  for  debt  of  an- 
other. —  A  mere  collateral  promise  to  an- 
swer for  the  debt  of  another,  invalid  because 
not  reduced  to  writing,  or  because  defectively 
so  reduced,  is  not  susceptible  of  part  per- 
formance as  between  the  principal  contract- 
ing parties  so  as  to  afi'ord  the  collateral 
promisee  a  right  of  action  in  equity  to  com- 
pel the  making  of  a  valid  guaranty  in  writ- 
ing to  reform  the  one  defectively  made.  Ho- 
well c.  Smith   (Wis.),  3-773. 
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Performance  of  part  not  -within  stat- 
ute. —  Where  in  a  verbal  contract  for  the 
rendition  of  services  in  consideration  of  a 
stated  sum  per  day  and  a  certain  number  of 
shares  of  corporate  stock  to  be  delivered  at  a 
future  date,  the  only  feature  of  the  contract 
within  the  statute  of  frauds  and  unper- 
formed is  that  which  relates  to  the  delivery 
of  the  corporate  stock,  the  executed  part  of 
the  contract  which  is  not  within  the  statute 
is  not  such  performance  of  the  contract  as 
to  take  the  unperformed  part  out  of  the  stat- 
ute. Franklin  v.  Matoa  Gold  Mining  Co.  (U. 
S.),  14-302. 

Doctrine  purely  equitable.  —  The  doe- 
trine  of  part  performance  of  a  contract  by 
the  buyer,  such  as  by  paying  the  purchase 
price,  obtains  only  in  equity,  and  has  no 
place  in  an  action  at  law  for  damages  for 
breach  of  the  contract.  Franklin  v.  Matoa 
Gold  Mining  Co.   (U.  &.),  14-302. 

(2)   Contracts  for  sale  of  lands. 

What  sufficient  to  -vrarrant  specific 
performance.  —  What  constitutes  a  sufiS- 
cient  part  performance  to  take  a  contract  for 
the  sale  of  land  out  of  the  statute  of  frauds 
and  to  warant  a  specific  performance.  Cooper 
t.  Colson  (N.  J.),  1-997. 

When  the  specific  performance  of  an  oral 
contract  for  the  sale  of  lands  will  be  decreed 
for  part  performance  notwithstanding  the 
statute  of  frauds.  Cooper  v.  Colson  (N.  J.), 
1-997. 

What  part  performance  sufficient  to  war- 
rant a  decree  for  specific  performance  of  a 
parol  contract  for  the  sale  of  lands.  Halsell 
V.  Renfrew  (Okla.),  2-286. 

Evidence  reviewed  in  an  action  by  the  pur- 
chaser to  enforce  specific  performance  of  a 
parol  contract  to  sell  land  and  held  to  show 
that  there  was  not  such  part  performance 
by  the  vendor  as  would  take  the  contract  out 
of  the  statute  of  frauds.  Halsell  v.  Renfrew 
(U.  S.),  6-189. 

Fart  payment  and  transfer  of  pos- 
session. —  Part  payment  and  transfer  of 
possession  as  a  sufficient  part  performance  of 
a  parol  contract  for  the  sale  of  lands  to  war- 
TAnt  a  decree  for  specific  performance.  Hal- 
soil  V.  Renfrew   (Okla.),  2-286. 

Taking  possession  of  part  of  prop- 
erty. —  Under  an  entire  parol  contract  for 
the  sale  of  several  parcels  of  land,  the  act  of 
the  purchaser  in  taking  possession  of  a  part 
cf  the  property  is  such  part  performance  as 
satisfies  the  statute  of  frauds.  Tillis  v.  Fol- 
mar  (Ala.),  8-78. 

Continuance  of  prior  possession  by 
vendee.  —  Where  the  alleged  purchaser  of 
land  under  an  oral  contract  is  already  in 
possession  as  tenant  or  otherwise,  and  he 
merely  continues  in  possession  after  making 
the  contract,  that  alone  is  not  sufficient  to 
take  the  case  out  of  the  operation  of  the 
statute  of  frauds.  Phillips  v.  Jones  (Ark.), 
9-131. 

Where  the  mortgagor  of  land  continues  in 
possession  after  the  foreclosure  sale,  and 
while  in  possession  he  makes  a  contract  with 


the  foreclosure  purchaser  to  purchase  the 
land  for  a,  specified  price,  and  after  making 
such  agreement  he  continues  in  possession, 
makes  valuable  improvements,  and  pays  a 
part  of  the  purchase  price  and  a  portion  of 
the  taxes,  these  transactions,  when  taken  to- 
gether, constitute  such  part  performance  as 
takes  the  case  out  of  the  statute  of  frauds, 
and  therefore  the  mortgagor  is  entitled  to 
specific  performance  of  the  contract.  Phil- 
lips -v.  Jones  (Ark.),  9-131. 

Necessity  that  acts  be  referable  to 
contract.  —  In  an  action  by  the  assignee 
on  an  assignment  of  an  interest  in  mining 
areas,  which  assignment  is  insufficient  to 
satisfy  the  statute  of  frauds,  where  the  plain- 
tiff relies  upon  acts  of  part  performance  to 
take  the  case  out  of  the  operation  of  the 
statute,  he  must  prove  acts  unequivocally 
referable  in  their  own  nature  to  some  dealing 
with  the  subject-matter  of  the  agreement 
sued  upon,  before  he  can  introduce  evidence 
of  an  oral  agreement  for  the  purpose  of  ex- 
plaining those  acts.  McNeil  v.  Corbett 
(Can.),  10-98. 

(3)   Agreement  to  devise  land. 

Effect  of  part  performance,  in  gen- 
eral. —  A  parol  contract  to  devise  land  is 
rendered  unenforceable  by  the  statute  of 
frauds,  and  the  contract  is  not  taken  out  of 
the  operation  of  the  statute  by  partial  per- 
formance. Goodloe  V.  Goodloe  (Tenn.),  8- 
112. 

When  part  performance  validates 
contract.  —  In  case  of  a  parol  agreement 
to  devise  land,  part  performance  of  such  a 
character  that  the  court  cannot  restore  the 
promisee  to  the  situation  in  which  he  was 
when  the  agreement  was  made  or  compensate 
him  in  damages  is  sufficient  to  take  the  case 
ont  of  the  statute  of  frauds.  Best  v.  Gralapp 
(Neb.),  5-491. 

Delivery  of  possession  to  proposed 
devisee.  —  A  partial  performance  of  an  oral 
contract  to  devise  real  property,  by  delivery 
of  possession  of  the  property  to  the  pro- 
posed devisee,  or  by  the  other  like  acts  which 
are  unavoidably  referable  to  the  agreement, 
will  except  it  from  the  statute.  Horton  v. 
Stegmyer   (U.  S.),  20-1134. 

(4)   Recovery  of  money  paid. 

Contract  for  sale  of  land.  —  A  vendee 
is  entitled  to  recover  from  the  vendor,  for 
breach  of  a  parol  contract  to  sell  and  convey 
land,  so  much  of  the  purchase  price  as  has 
actually  been  paid.  Durham  v.  Wick  (Pa.), 
2-929. 

(5)    Contract  as  measure  of  damages. 

Void  contract  for  personal   services. 

—  In  an  action  to  recover  for  personal  ser- 
vices under  a  contract  void  within  the  stat- 
ute of  frauds,  it  is  error  to  instruct  the  jury 
that  the  wage  agreed  upon  by  the  void  eon- 
tract  may  be  regarded  as  establishing  the 
rate  of  the  plaintiff's  compensation.  Mif  v. 
Riibe  (Neb.),  4-462. 
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(6)  Whether  statute  operates  upon  contract 
or  upon  remedy. 
Virginia  statute.  —  The  Virginia  stat- 
ute of  frauds  (Code  1904,  §  2840,  subd.  6) 
providing  that  no  action  shall  be  brought  on 
a  verbal  contract  for  the  sale  of  land  does 
not  make  such  contracts  void,  but  only  takes 
away  the  remedy  by  action.  Hurley  v.  Hur- 
ley  (Va.),  18-968. 

2.  Enforcement  of  Oral  Contracts  in 
Equity. 

Contract  amounting  to  trust  agree- 
ment. —  Upon  clear  proof  of  the  existence 
of  a  verbal  agreement  at  the  time  of  a  con- 
veyance of  realty  that  the  grantee  should  re- 
convey  the  same  to  certain  named  parties,  a 
conveyance  by  the  grantee  to  such  parties 
will  be  regarded  as  made  in  execution  of  the 
trust  thus  created  and  v?ill  be  upheld  in 
equity  as  not  affected  by  the  statute  of 
frauds.     Collins  i:  Collins   (Md.),  1-856. 

Reformation  of  executory  contracts, 
in  general.  —  Courts  of  equity  have  power 
to  reform  an  executory  contract  which  is 
within  the  statute  of  fraxids  so  as  to  relieve 
the  contract  of  the  effect  of  fraud  or  mistake 
and  to  make  it  speak  the  truth,  but  not  to 
insert  new  and  essential  elements  or  matter 
required  by  the  statute  of  frauds  to  be  re- 
duced to  writing  in  order  to  make  the  con- 
tract valid  and  binding.  Allen  ».  Kitchen 
(Idaho),  18-914. 

Supplying  description  in  contract  to 
sell  land.  —  A  contract  to  sell  land  is  not 
subject  to  reformation  by  making  a  complete 
description  of  the  premises  out  of  an  insuffi- 
cient and  void  description,  because  such  re- 
lief would  defeat  the  statute  of  frauds  by  en- 
forcing a,  contract  which  is  void  under  the 
statute.     Allen  v.  Kitchen    (Idaho),   18-914. 

When  equity  will  not  grant  relief. — 
The  doctrine  that  a  court  of  equity  will  en- 
force a  contract  within  the  statute  of  frauds 
to  prevent  the  statute  being  used  as  an  in- 
strument of  fraud  does  not  apply  if  the  effect 
would  be  essentially  to  nullify  the  statute. 
Eowell  V.  Smith  (Wis.),  3-773. 

A  verbal  agreement  to  make  a  collateral 
promise  to  answer  for  the  debt  of  another 
can  no  more  be  dealt  with  in  equity  to  save 
the  collateral  promisee  from  the  consequences 
of  noncompliance  with  the  statute  of  frauds 
than  a  written  agreement  in  that  regard, 
which  is  fatally  defective  for  noncompliance 
with  such  statute.  Rowell  v.  Smith  (Wis.), 
3-773. 

A  cause  of  action  to  enforce  a  supposed 
valid  agreement  to  answer  for  the  debt  of  an- 
other is  different  from  one  based  on  a  circum- 
stance resulting  in  a  supposed  valid  agree- 
ment to  compel  the  specific  performance  of  a 
verbal  agreement  to  make  a  valid  guaranty, 
or  to  reform  one  defectively  written,  so  as  to 
make  the  same  accord  with  the  intention  of 
the  parties.     Rowel]  r.  Smith   (Wis.),  3-773. 

3.  The  Memorandum. 
a.  In  general. 
What  sufficient.  —  A  memorandum  for 
the  sale  of  land  considered,  in  a  suit  for  speci- 


fic performance,  and  held  sufficient  to  satisfy 
the  requirements  of  the  statute  of  frauds. 
Crotty  V.  Effler   (W.  Va.),  9-770. 

A  memorandum  of  a  contract  for  the  sale 
of  lands  held  sufficient  under  the  Illinois 
statute  of  frauds.  UUsperger  v.  Meyer  (111.), 
3-1032. 

Vague  and  indefinite  letter.  —  A  let- 
ter to  the  surety  on  an  official  bond  held  to 
be  too  vague  and  indefinite  in  its  expressions 
to  serve  as  the  basis  of  a  contract  to  indem- 
nify which  will  satisfy  the  requirements  of 
the  statute  of  frauds.  Craft  v.  Lott  (Miss.), 
6-670. 

A  letter  whereby  the  writer  agrees  to  em- 
ploy the  person  to  whom  it  is  addressed  for 
a  period  of  three  years,  or  for  such  portion 
of  that  period  as  the  employee  shall  show 
the  ability  that  he  claims  to  have  in  per- 
formance of  the  work,  does  not  constitute  a 
sufficient  memorandum  of  the  contract  of 
employment  within  the  statute  of  frauds, 
there  being  nothing  therein  by  which  the 
standard  of  ability  required  of  the  employee 
can  be  fixed  without  a  resort  to  parol  evi- 
dence.    Wagniere  v.  Bunnell   (R.  I.),  17-205. 

Necessity  that  memorandum  be  com- 
plete in  itself.  —  A  memorandum  to  be 
sufficient  under  the  statute  of  frauds  must 
be  complete  in  itself  and  leave  nothing  to 
rest  in  parol.  Halsell  v.  Renf row  ( Okla. ) ,  2- 
286. 

The  memorandum  in  writing  required  by 
the  statute  of  frauds  must  contain  all  the 
material  substantive  terms  of  the  contract, 
so  that  it  is  not  necessary  to  resort  to  oral 
testimony  to  supply  one  or  more  of  such 
terms  and  to  make  it  complete  and  definite. 
Vv'agniere  v.  Dunnell  (R.  I.),  17-205. 

b.  J"orm. 

Copy  of  resolution  at  corporate  meet- 
ing. —  Where  the  directors  of  a  corporation 
organized  for  the  purpose  of  buying  and  sell- 
ing timber  lands  pass  a  resolution  authoriz- 
ing the  sale  of  certain  lands  of  that  char- 
acter, and  the  resolution  is  duly  entered  in 
the  corporation's  minute  book,  a  copy  thereof 
signed  by  the  president  and  secretary  of  the 
corporation  being  delivered  to  the  purchaser, 
tliere  is  a  sufficient  written  memorandum  to 
satisfy  the  requirements  of  the  statute  of 
frauds.  Western  Timber  Co.  -v.  Kalama 
River  Lumber  Co.  (Wash.),  7-667. 

Separate  writings,  in  general.  —  The 
sufficiency  of  separate  writings  to  constitute 
a  complete  contract  binding  under  the  stat- 
ute of  frauds.  Halsell  v.  Renfrew  (Okla.), 
2-286. 

A  memorandum  to  be  gathered  from  several 
connected  writings  may  be  sufficient  to  satisfy 
the  requirement  of  the  Oklahoma  statute  of 
frauds  that  a  contract  to  sell  lands  must  be 
subscribed  by  both  parties.  Halsell  r  Ren- 
frew  (U.  S.),  6-189. 

Several  writings  may  be  taken  together  to 
make  the  memorandum  of  a  contract  suffi- 
cient to  satisfy  the  statute  of  frauds.  Fleeel 
V.  Dowling  (Ore.),  19-1159. 

Where  several  writings  are  relied  on  as  to^ 
i^ether    constituting    the    memorandum    re- 
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quired  by  the  statute  of  frauds,  parol  evi- 
dence  is   admissible   to   explain  and   connect 
them.     Flegel  v.  Dowling   (Ore.),  19-1159. 
Correspondence    betiireen    parties.    — 

Where  a  contract  sued  on  is  within  the  stat- 
ute of  frauds,  and  the  counsel  for  the  plain- 
tiff, upon  being  asked  by  the  court  if  the 
plaintiff  proposes  to  offer  proof  that  the 
agreement  was  in  writing,  answers  in  the 
negative,  the  court  properly  directs  a  verdict 
for  the  defendant,  although  the  counsel  sug- 
gests to  the  court  that  there  was  a  corre- 
spondence between  the  parties.  In  any  event 
the  action  of  the  trial  court  in  proceeding  to 
judgment  will  not  be  reviewed  on  appeal 
where  the  bill  of  exceptions  does  not  disclose 
what  the  correspondence  contained.  Frank- 
lin V.  Matoa  Gold  Mining  Co.  (U.  S.),  14- 
302. 

Correspondence  and  sbipping  receipt. 

—  In  an  action  by  the  seller  to  recover  for 
goods  sold,  the  plaintiff  cannot  contend  that 
his  correspondence  with  the  defendant  prior 
to  the  delivery  of  the  goods  to  a  carrier  for 
shipment,  when  taken  in  connection  with  the 
shipping  receipt,  constitutes  a  sufficient 
mi!morandum  to  satisfy  the  statute  of  frauds, 
where  the  papers  are  silent  as  to  the  essential 
element  of  price,  Kemensky  v.  Chapln 
(Mass;),  9-1168. 

c.  Delivery. 

Undillvfered  l^ase.  —  A  signed  but  im- 
dcliv^red  lease  may  be  given  in  evidence  to 
prove  an  agreement  upon  the  details  of  a 
lease,  pursuant  to  one  of  the  terrns  of  a  pre- 
viously signed  memorandum  in  writing  of  an 
oral  agreenient  ioT  a  lease,  ahd  if  said  pre- 
vious mertiorandum  and  undelivered  lease 
taken  together  show  a  completed  agreement 
upon  the  terms  of  a  lease,  the  statute  of 
frauds  is  satisfied  and  specific  performance 
may  be  decreed.  Charlton  v.  Columbia  Real 
Estate  Co.   (N.  J.),  3-402. 

d.  Signature  of  parties. 
(1)   In  general. 

Memorandum  signed  by  vendor  only. 

—  Where  the  vendor  in  a  contract  for  the 
sale  of  land  has  signed  a  written  memoran- 
dum thereof  Which  is  sufficient  to  satisfy  the 
statute  of  frauds,  he  cannot  defeat  specific 
performance'  of  the  contract  upon  the  ground 
of  want  of  mutuality  based  upon  the  mere 
fact  that  the  memorandum  has  not  been 
signed  by  the  purchaser.  Western  Timber 
Co.  V.  Kalama  Eiver  Lumber  Co.  (Wash.), 
7-667. 

A  memorandum  containing  an  offer  to  sell, 
and  signed  only  by  the  party  making  the 
offer,  is  converted  into  a  completed  contract 
by  an  oral  acceptance  thereof,  and  is  suffi- 
cient within  the  statute  of  frauds  requiring 
the  memorandum  to  be  signed  by  the  party 
to  be  charged.  Bailey  v.  Leishman  (UtSih), 
13-1116. 

Several  writings  each  signed  by  one 
party.  —  The  reofUiTement  of  the  Oklahoma 
statute  of  frauds  that  a  tonttact  to  sell  land 


must  be  subscribed  by  both  parties  is  not 
satisfied  by  several  writings,  each  of  which  is 
signed  by  one  party,  Mere  the  writings, 
when  Construed  together,  show  that  the  minds 
of  the  parties  failed  to  meet  as  to  one  ot 
more  of  the  essential  terms  pf  the  contract. 
Halsell  V.  Renfrew   (U.  S.),  6-189. 

(2)    Signature  by  agent. 

Necessity  of  ivritten  authority  to 
sign.  —  There  is  no  statute  in  Georgia  re- 
quiring the  authority  to  make  the  memo- 
randum required  by  the  statute  of  frauds  to  be 
in  writing,  and  such  authority  may  be  con- 
ferred by  parol.  Brandon  v.  Pritchett  (Ga.), 
7-1093. 

An  agreement  for  the  sale  of  real  estate  is 
invalid  without  a  memorandum  thereof  in' 
writing  subscribed  by  the  party  to  be  char'geii 
or  agent,  and  such  agreement  if  made  by  the 
agent  is  invalid  unless  the  ageht  has  written 
authority  to  sign.  Halsell  v.  Renfrew 
(Okla.),  2-286. 

The  Arkansas  statute  requiring  a  written 
memorandum,  signed  by  the  party  to  be 
charged  in  the  case  of  a  contract  for  the  sale 
of  goods,  is  satisfied  by  a  memorandum  signed 
by  the  agent  of  the  party  to  be  charged,  whose 
authority  may  be  proved  by  parol.  Fordyce 
r.  Seaver   (Ark.),  4-892. 

Parol  ratification  of  agent's  act.  — 
A  parol  ratification  of  a  contract  for  the 
sale  of  land,  made  by  one  without  authority 
assuming  to  act  for  the  owner,  is  valid  and 
binding  upon  the  owner,  providing  the  person 
assuming  to  act  as  agent  in  bfehalf  of  such 
owner  signed  a  memorandum  which  in  its 
terms  complied  with  the  provisions  of  the 
statute  of  frauds  and  which  showed  upon  its 
face  that  it  was  executed  on  behalf  of  the 
owner.     Brandon  v.  Pritchett   (Ga.),  7-1093. 

Principal  not  disclosed.  —  tJnder  a 
statute  requiring  contracts  for  the  sale  of 
lands  to  be  evidenced  by  writing,  where  a 
written  agreement  for  such  a.  sale  shows  that 
one  of  the  two  persons  by  whom  it  is  made 
i-icurs  no  individual  liability,  but  acts  merely 
as  the  agent  of  some  one  else  who  is  not 
named  or  described,  specific  performance 
thereof  cannot  be  compelled  at  the  suit  of  the 
principal  if  his  relation  to  the  transaction 
can  be  proved  only  by  parol  evidence.  Mertz 
r.  Hubbard  (Kan.),  12-485. 

A  memorandum  of  a  contract  for  the  sale 
ot  goods  is  not  rendered  insufficient  to  satisfy 
the  statute  of  frauds  by  the  fact  that  it  does 
not  disclose  the  name  of  the  seller,  but  is 
signed  by  the  seller's  agent  in  his  own  name. 
Halsell  47.  Renfrow  (U.  S.),  6-189. 

e.  Contents. 
(1)  Names  of  parties. 

Necessity  of  name  or  description.  — 

A  writing  that  neither  names  the  parties 
to  a  contract  nor  describes  them  in  such  a 
way  that  they  may  be  identified  is  not  suffi- 
cient as  a  note  or  memorandum  under  the 
statute  of  frauds.  Frahm  r.  Metcalf  (Neb.), 
13-312. 
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Part   of    corporate    name   omitted.   — 

A  contract  for  the  sale  of  land,  which  de- 
scribes the  land  as  being  the  same  tract  pre- 
viously sold  by  a  specified  corporation  to  a 
named  third  person,  is  not  rendered  insuffi- 
cient to  satisfy  the  requirements  of  the  stat- 
ute of  fra.uds  by  the  fact  that  it  omits  part 
of  the  name  of  the  corporation,  if  enough  of 
the  name  is  given  to  show  what  corporation 
is  intended  and  to  distinguish  it  from  all 
other  corporations.  Crotty  i".  Effler  (W. 
Yn.),  9-770. 

(2)   Description  of  property. 

Errors  in  spelling,  —  A  memorandum 
for  the  sale  of  land  is  not  rendered  insuffi- 
cient to  satisfy  the  requirements  of  the  stat- 
ute of  frauds  by  the  fact  that  it  describes  the 
land  as  being  "  a  pice  of  land  sole "  to  a 
named  person  by  a  specified  corporation,  as 
it  is  evident  that  the  word  "  pice "  was  in- 
tended for  "  piece,"  and  the  word  "  sole  "  for 
"sold."     Crotty  v.  Effler  (W.  Va.),  9-770. 

Failure  to  specify  state  or  county.  — 
A  memorandum  for  the  sale  of  land  is  not 
rendered  insuflieient  to  meet  the  requirements 
of  the  statute  of  frauds  by  the  fact  that  it 
fails  to  specify  the  state,  county,  district,  or 
town  in  which  the  land  is  situated,  where  the 
land  is  so  described  as  to  be  capable  of  being 
distinguished  from  other  land.  Crotty  -v. 
Effler   (W.  Va.),  9-770. 

Failure  to  specify  quarter  section.  — 
A  memorandum  of  a  contract  of  sale  which 
fails  to  specify  which  quarter  of  a  named  sec- 
tion of  land  is  intended,  and  which  states  the 
number  of  the  range  without  specifying 
whether  it  is  east  or  west,  is  not  void  under 
the  statute  of  frauds  for  uncertainty  in 
description  if  the  description  is  otherwise 
specific,  and  the  land  intended  to  be  sold  can 
be  identified  from  the  description  with  the 
aid  of  parol  evidence.  Euzicka  v.  Hotovy 
(Neb.),  9-1058. 

Meniorandum  referring  to  deed.  —  A 
memorandum  executed  at  the  same  time  as  a 
deed  whereby  the  grantee  agrees  to  deed  back 
"  said  piece  of  land,"  shows  that  it  has  refer- 
ence to  the  land  conveyed  by  the  deed,  and 
since  the  description  of  the  land  may  be 
made  certain  by  reference  to  the  deed,  the 
memorandum  contains  a  sufficient  description 
of  the  land  to  render  it  enforceable  under  the 
statute  of  frauds.  Welborn  v.  Dixon  (S. 
Car.),  3-407. 

Part  of  tract  to  be  selected  by  ven- 
dor. —  The  statute  of  frauds  does  not  pre- 
vent the  maintenance  of  an  action  for  the 
specific  performance  of  a  contract  by  which 
the  defendant,  being  the  owner  of  a  tract  of 
land,  agreed  to  convey  a,  portion  of  it  of  a 
certain  size,  to  be  selected  by  himself,  to  the 
plaintiff.     Peckham  v.  Lane   (Kan.),  19^3,69. 

(3)   Terms  of  sale. 

Amount  of  covsjderationp  —  Under  the 
Indiana  statute  requiring  contracts  to  pay  a 
commission  for  the  sale  of  real  estate  to  be 
in  writing,  the  contract  must  state  the 
amount   of   the   consideration   agreed   to    be 


paid,  and  a  statement  that  the  landowner 
agrees  to  pay  the  amount  that  "  has  been 
and  now  is  understood "  is  not  sufficient. 
Zimmerman  v.  Zehendner   (Ind.),  3-655. 

Price  bid  at  auction  sale. —  The  printed 
advertisement  of  an  auction  sale  of  land, 
which  neither  contains  nor  is  connected  with 
any  writing  showing  the  price  bid  and  the 
purchaser,  is  not  a  sufficient  memorandum  to 
satisfy  the  statute  of  frauds,  as  it  is  neither 
a  contract  to  convey  land  nor  a  note  or  memo- 
randum of  a  contract  to  convey  to  a  par- 
ticular person.  Diekerson  v.  Simmons  (N. 
Car.),  8-361. 

Time  of  closing  title.  —  The  Nebraska 
statute  of  frauds  does  not  require  all  of  the 
terms  of  a  contract  to  sell  land  to  be  stated 
in  a  written  memorandum  thereof.  If  the 
memorandum  fails  to  state  the  time  for  con- 
summating the  contract  by  executing  the 
deed  and  paying  the  consideration,  or  fails 
to  state  whether  securities  are  to  be  given 
for  any  deferred  payments,  these  matters 
may  be  shown  by  parol  evidence.  Ruzieka  v. 
Hotovy  (Neb.),  9-1058. 

4.  Estates  in  Land. 
a.  Agreements  other  than  contracts  pf  sale. 

Agreement  to  mortgage  land.  —  The 

statute  of  frauds  does  not  affect  the  validity 
of  the  lien  of  an  equitable  mortgage  on  land, 
which  is  created  by  the  owner's  refusal  to 
fulfil  his  oral  promise  to  give  a  mortgage  to 
secure  the  repayment  of  money  borrowed  by 
him  for  the  purpose  of  buying  the  land. 
Foster  Lumber  Co.  v.  Harlan  County  Bank 
(Kan.),  6-44. 

Agreement  that  deed  shall  operate 
as  mortgage.  —  An  agreement  that  a  deed 
conveying  land  shall  operate  as  a  mortgage 
to  secure  a  debt  is  not  within  the  statute  of 
fiauds,  since  it  is  not  a  contract  for  the  sale 
of  lands  or  any  interest  therein.  It  is  a 
right  reserved  by  the  grantor  to  redeem  the 
land  upon  the  payment  of  the  debt.  This 
right  is  recognized  by  the  statute  and  is  not 
required  to  be  evidenced  by  writing.  De 
Bartlett  v.  De  Wilson   (Fla.),  11-311. 

Agreements  as  to  boundary  lines.  — 
V^here  there  is  doubt  or  uncertainty  or  a 
dispute  as  to  the  true  location  of  a  boundary 
line  the  parties  may  by  parol  fix  a  line  which 
will,  at  least  when  followed  by  possession 
with  reference  to  the  boundary  so  fixed,  be 
conclusive  upon  them,  although  the  possession 
is  not  for  the  full  statutory  period.  Kitchen 
V.  Chantland   (Iowa),  8-81. 

Where,  in  an  action  by  an  owner  of  land 
against  an  adjoining  owner  who  has  removed 
a  fence  erected  by  the  former  upon  what  he 
claims  to  be  the  boundary  line,  at  a  distance 
of  eight  feet  from  the  defendant's  side  of  an 
old  boundary  fence,  the  only  evidence  that 
such  strip  belongs  to  the  plaintiff  is  an  al- 
leged oral  agreement  to  treat  the  line  on 
which  the  plaintiff  subsequently  erected  the 
fence'  as  the  boundary,  and  it  does  not  appear 
that  there  has  been  such  occupancy  and  ac- 
quiescence under  the  alleged  agreement  as 
the  law  requires,  both  of  which  are  essential 
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the  evidence  is  insufficient  to  establish  the 
plaintifiF's  title  to  such  strip  of  land.  Hooper 
v.  Herald   (Mich.),  16-149. 

Agreement  as  to  escron',  —  The  con- 
dition upon  which  a  deed  may  be  delivered  in 
escrow  may  rest  in  and  be  proved  by  parol. 
Manning  v.  Foster   (Wash.),  16-95. 

Where  a  deed  conveying  real  estate  is  exe- 
cuted by  the  vendor  and  deposited  at  a  bank 
at  the  same  time  that  the  vendee  deposits 
the  money,  note,  and  warrants  constituting 
the  consideration  for  the  property,  the  de- 
posits being  accompanied  by  a  written  mem- 
orandum that  the  deed,  when  signed,  is  to  be 
delivered  to  the  vendee  on  payment  of  the 
consideration,  oral  testimony  is,  for  the  pur- 
pose of  establishing  a  valid  escrow  agreement, 
admissible  to  show  what  the  agreement  of  the 
parties  was  as  to  the  delivery  of  the  deed. 
Slanning  «.  Foster   (Wash.),  16-95. 

Agreement  to  devise  land.  —  An  oral 
agreement  to  devise  real  property,  or  real 
and  personal  property,  is  void  under  the  stat- 
ute of  frauds.  Horton  v.  Stegmyer  (U.  S. ), 
20-1134. 

Assignment  of  contract  for  purchase 
of  land.  —  Where  contracts  for  the  pur- 
chase of  realty  are  by  statute  required  to  be 
in  writing,  a  transfer  of  such  a  contract 
must  likewise  be  in  writing.  An  oral  trans- 
fer of  a  written  contract  for  the  purchaser  of 
realty,  accompanied  by  a,  delivery  thereof, 
does  not  effect  a  valid  assignment  of  such 
contract,  even  if  both  parties  are  of  the  opin- 
ion that  the  legal  requirements  have  thereby 
been  met.  Flinner  v.  McVay  (Mont.),  15- 
1175. 

Abandonment  or  rescission  of  con- 
tract. —  Where,  under  a  written  contract 
for  the  sale  of  lands,  the  right  of  the  pur- 
chaser is  subject  to  forfeiture  upon  a  failure 
or  refusal  to  make  the  payments  required  by 
the  contract,  he  may  with  the  consent  of  the 
vendor  rescind  the  contract  and  abandon  all 
his  rights  under  it,  and  it  is  not  necessary 
that  such  rescission  be  in  writing.  Outright 
V.  Union  Savings,  etc.,  Co.  (Utah),  14-725. 
Where  the  purchaser,  under  a  contract  for 
the  sale  of  land  providing  for  monthly  pay- 
ments and  for  the  forfeiture  of  any  com- 
pleted payments  upon  default  as  to  a  succeed- 
ing instalment,  removes  from  the  property 
and  delivers  the  key  to  the  vendor  with  the 
declaration  that  he  will  make  no  more  pay- 
ments, and  has  decided  to  quit  the  premises, 
and  the  vendor  accepts  the  key  with  the  in- 
tention of  releasing  the  purchaser  and  takes 
possession  of  the  property,  the  rescission  and 
abandonment  of  the  contract  is  complete  and 
effectual  without  a  rescission  in  .writing. 
Cutright  V.  Union  Savings,  etc.,  Co.  (Utah), 
14-725. 

Statutory  right  of  town  to  purchase 
vraterworks.  —  The  right  of  a  town  to 
purchase  the  works  of  a  water  company  in 
pursuance  of  a  power  conferred  by  statute 
and  engrafted  on  the  corporation's  charter  as 
an  incident  to  the  acceptance  of  the  town's 
subscription  to  the  stock  of  the  corporation 
is,  although  contractual  in  its  nature  and  in- 
volving the  transfer  of  real  estate,  not  af- 


fected by  the  statute  of  frauds.     Southington 
L-.  Southington  Water  Co.  (Conn.),  13-411. 

b.  Contracts  of  sale. 
(1)   In  general. 

Revival  of  expired  contract.  —  A  de- 
funct contract  for  the  sale  of  realty  cannot 
be  revived  by  oral  agreement.  Thompson  v. 
Robinson   (W.  Va.),  17-1109. 

(2)   Contracts  for  sale  of  growing  trees  and 
timber. 

In  general.  —  Inasmuch  as  growing  trees 
or  standing  timber  are  a  part  of  the  realty, 
a  contract  to  sell  or  convey  them  or  any  in- 
terest in  or  concerning  them  is  within  the 
statute  of  frauds.  Ives  v.  Atlantic,  etc.,  E. 
Co.    (X.  Car.),  9-188. 

A  sale  of  standing  timber  is  a  contract 
concerning  an  interest  in  land,  within  the 
meaning  of  the  statute  of  frauds.  Rich- 
bourg  f.  Rose   (Fla.),  12-274. 

A  parol  agreement  or  an  executory  con- 
tract for  the  sale  of  growing  trees  to  be 
severed  and  taken  from  the  land  by  the  ven- 
dee, will  amount  to  a,  license  for  the  vendee 
to  enter  upon  the  vendor's  land  for  the  pur- 
pose of  making  such  severance;  and  if  the 
license  is  not  revoked  before  the  trees  are 
severed,  the  title  to  the  trees  will  vest  in 
the  vendee,  and  the  license  after  such  sever- 
ance will  become  coupled  with  an  interest 
and  irrevocable,  and  the  vendee  will  have  a 
right  to  enter  and  remove  the  trees  thus 
severed;  but  if,  before  the  treen  are  severed, 
the  vendee  revokes  such  license,  no  title  will 
pass  to  the  vendee  and  no  rights  will  vest 
by  virtue  of  such  parol  agreement  or  execu- 
tory contract.  Richbourg  v.  Rose  (Fla.),  12- 
274. 

Trees  branded.  —  A  sale  of  standing 
timber,  whether  to  be  cut  presently,  or  to 
remain  standing  for  further  growth,  is  not  a 
sale  of  an  interest  in  land  within  the  statute 
of  frauds,  where  the  purchaser  places  his  re- 
corded brand  on  the  trees,  pursuant  to  the 
Virginia  statute  (Code  1904,  §  1906c,  subd. 
6)  providing  that  the  placing  of  such  brand 
"  on  a  log  tree,  or  other  marketable  timber 
shall  be  deemed  and  held  to  be  a  change  of 
ownership  and  possession."  Hurley  v.  Hur- 
ley   (Va.),  18-968. 

Contract  to  cut,  sell,  and  deliver 
cordwood.  —  A  contract  to  cut,  sell,  and 
deliver  a  specified  quantity  of  cordwood, 
which  provides  that  some  of  the  wood  shall 
be  cut  from  trees  growing  on  the  seller's  land, 
and  that  the  balance  shall  be  cut  from  trees 
growing  on  the  buyer's  land,  does  not  con- 
template a  transfer  of  any  title  to  or  inter- 
est in  the  trees  as  they  stand  upon  the  land, 
and  therefore  is  not  within  the  statute  of 
frauds.  Ives  v.  Atlantic,  etc.,  R.  Co.  (N. 
(Car.),  9-188. 

(3)   Contracts  relating  to  mines. 

Assignment  of  equitable  interest.  — 

An  assignment  of  a  portion  of  the  assignor's 
interest   in  mining  areas  held  in  trust  for 
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him  by  a  third  person  is  an  interest  in  lands 
within  the  meaning  of  the  Nova  Scotia  stat- 
ute- of  frauds,  and  is  not  merely  an  interest 
in  the  proceeds  of  the  sale  as  distinguished 
from  an  interest  in  the  areas  themselves; 
and  therefore  where  an  oral  assignment  has 
been  made  the  assignee  cannot  maintain  an 
action  thereon  to  recover  part  of  the  pro- 
ceeds of  the  sale  of  the  areas,  in  the  absence 
of  evidence  that  prior  to  the  making  of  the 
assignment  there  had  been  such  a  conversion 
of  the  assignor's  interest  as  would  take  away 
its  character  as  real  property.  McNeil  v. 
Corbett   (Can.),  10-98. 

Where  a  contract  for  the  sale  of  all  the 
coal  in  a  certain  tract  of  land  provides  that 
part  of  the  purchase  money  shall  be  paid  by 
a  specified  day,  when  the  vendor  is  to  execute 
a  deed,  and  that  if  not  so  paid  the  contract 
sliall  be  void,  and  further  declares  that  this 
provision  for  payment  is  of  the  essence  of 
the  contract,  if  there  is  a  default  in  payment, 
no  oral  extension  of  time  made  after  the  day 
specified  will  bind  the  vendor.  Thompson  v. 
Kobinson  (W.  Va.),  17-1109. 

(4)   Partnership  contracts. 

Partnership  lands  treated  as  per- 
sonalty. —  Partnership  lands  are  treated 
as  personalty  in  equity  and  for  partnership 
purposes,  and  are  not  affected  by  the  pro- 
visions of  the  statute  of  frauds  relating  solely 
to  lands.     Tillis  v.  Folmar    (Ala.),  8-78. 

Partnership  agreement  to  speculate 
in  lands.  —  An  agreement  between  two  per- 
sons to  purchase,  develop,  and  sell  certain 
lands  for  their  joint  account  and  to  share 
equally  the  profits  and  losses  of  the  venture 
is  not  within  the  statute  of  frauds,  as  the 
parties  to  the  agreement  are  copartners  in 
the  transaction.  Morgart  v.  Smouse  (Md.), 
7-1140. 

A  partnership  agreement  for  the  sale  and 
purchase  of  land  for  speculation  and  a  di- 
vision of  profits  among  the  partners  is  not 
within  the  statute  of  frauds,  and  is  valid 
though  not  in  writing,  and  the  extent  of  the 
interest  of  the  partners  may  be  shown  by 
parol.    Miller  v.  Ferguson  (Va.),  13-138. 

(5)   Assignment  of  equitable  interest  in  land. 

In  general.  —  An  assignment  of  an  equi- 
table interest  in  lands  is  within  the  statute 
of  frauds.  Morgart  v.  Smouse  (Md.),  7- 
1140. 

(6)   Executed  contracts. 

Statute  not  applicable.  —  The  statute 
of  frauds  does  not  apply  to  executed  con- 
tracts and  an  action  may  be  maintained  for 
the  purchase  price  of  land  conveyed  and  ac- 
cepted by  the  purchaser  in  pursuance  of  a 
prior  verbal  agreement.  Satterfield  v.  Kind- 
ley  (N.  Car.),  12-1098. 

c.  Agreements  with  agent. 

Usual  authority  of  real  estate  broker. 

—  The  usual  authority  vested  in  a  real  estate 
broker  does  not  empower  him  to  conclude  or 
execute  a  contract  of  sale,  but  is  limited  to 


finding  a  purchaser  and  bringing  him  into 
negotiation  with  the  principal,  and  therefore 
the  statute  of  frauds  does  not  require  such  an 
authorization  to  be  in  writing.  Flegel  v. 
Dowling   (Ore.),  19-1159. 

Appointment  of  agent  to  receive 
deed.  —  The  statute  of  frauds  does  not  re- 
quire that  the  appointment  of  an  agent  to 
receive  a  deed  for  a,  purchaser  shall  be  in 
writing  in  order  that  delivery  to  him  shall 
be  binding  on  the  purchaser.  Dorr  Cattle  Co. 
V.  Des  Moines  Nat.  Bank   (la),  4-519. 

Employment  of  agent  to  negotiate 
purchase.  —  A  contract  whereby  one  em- 
ploys an  agent  to  negotiate  for  the  purchase 
of  real  estate  is  not  a  contract  for  the  crea- 
tion of  an  estate  or  interest  in  land  or  a  trust 
or  power  over  or  concerning  lands,  within  the 
meaning  of  the  statute  of  frauds.  Johnson 
V.  Hay  ward  (Neb.),  12-800. 

5.  Sales  by  Executors  ok  Adminibteatobs. 

Necessity  of  note  or  memorandum.  — 

No  note  or  memorandum  in  writing  is  neces- 
sary to  charge  either  the  administrator  or 
purchaser  at  any  administrator's  sale.  Green 
V.   Freeman    (Ga.),  7-1069. 

fi.  Pbomises  to  Answeb  fob  Debt,  Default, 

OB  MiSCAREIAGE   OF   AnOTHEB. 

a.  Original  and  collateral  promises. 

Intention  of  parties.  —  In  determining 
whether  an  oral  promise  is  original  or  col- 
lateral, the  intention  of  the  parties  at  the 
time  it  was  made  must  be  regarded,  and  in 
ascertaining  such  intention,  the  words  of  the 
promise,  the  situation  of  the  parties,  and  all 
the  circumstances  attending  the  transaction 
should  be  taken  into  consideration.  Johnson 
V.  Bank   (W.  Va.),  9-893. 

Promise  to  pay  for  services.  —  An  oral 
promise  to  pay  for  services  rendered  to  a 
third  person  is  not  actionable  if  the  services 
were  rendered  wholly  or  partly  upon  the 
credit  of  an  independent  original  promise  or 
liability  of  such  third  person.  If  any  credit 
whatever  was  given  to  such  third  person  at 
the  time  the  services  were  rendered,  so  that 
he  was  in  any  degree  independently  and  orig- 
inally liable,  the  oral  promise  of  the  other 
party  is  invalid.  Johnson  v.  Bank  (W.  Va.), 
9-893. 

Agreement  to  purchase  property  or 
pay  debt.  —  An  agreement  by  a  stockholder 
of  an  insolvent  corporation  with  the  creditors 
and  other  stockholders  that  he  will  purchase 
property  of  the  corporation  at  a  public  sale 
thereof  under  a  deed  of  trust  at  a  sum  equal 
to  the  indebtedness  secured  by  the  deed  of 
trust  and  pay  the  same  indebtedness  in  full, 
IS,  in  effect,  an  agreement  to  purchase  the 
property  for  a  sum  sufficient  to  pay  the  in- 
debtedness and  is  not  a  promise  to  pay  the 
debt  of  another  within  the  statute  of  frauds 
Satterfield  v.  Kindley  (N.  Car.),  12-1098. 
_  Promise  to  subserve  purpose  of  prom- 
isor. —  Whenever  the  main  purpose  and 
object  of  a  promisor  are  not  to  answer  for 
another,  but  to  subserve  some  purpose  of  his 
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own,  his  promise  is  not  within  the  statute  of 
frauds,  although  it  is  in  form  a  promise  to 
pay  the  debt  of  another.  Oldenburg  v.  Dor- 
sey   (Md.),  5-841. 

Question  for  jury.  —  When  the  issue  in 
an  action  at  law  involves  the  question  whether 
an  oral  promise  is  original  or  collateral  with- 
in the  statute  of  frauds,  and  the  question 
must  be  determined  from  materially  conflict- 
ing evidence  and  circumstances  and  inferences 
therefrom,  and  the  evidence  and  circumstances 
are  such  that  the  verdict  of  a  jury  for  either 
party  could  not  be  set  aside  because  without 
BiifHcient  evidence  to  support  it,  or  because 
plainly  against  the  decided  weight  and  pre- 
ponderance of  evidence,  the  question  is  one 
of  fact  to  be  determined  by  the  jury,  and 
therefore  instructions  which  in  eflfeet  direct 
the  jury  to  determine  such  question  from  a 
part  only  of  the  proper  and  material  evidence 
and  circumstances,  excluding  other  parts 
thereof  in  conflict  with  the  part  directed  to 
be  considered,  are  erroneous.  Johnson  v.  Bank 
(W.  Va.),  9-893. 

Agreement  to  pay  delits  of  business. 

—  An  agreement  by  the  seller  of  a  business 
to  pay  the  debts  incurred  by  the  purchaser 
in  running  it  as  part  of  a  transaction  by 
which  the  business  is  transferred  to  a  third 
person  who  assumes  the  payment  of  the  pur- 
chase money,  is  not  a  collateral  undertaking 
to  answer  for  the  default  of  another,  but  is 
an  original  updertaking  founded  on  a  valu- 
able consideration.  Burgie  v.  Bailey  (Ark.), 
18-389. 

b.  Contracts  of  indemnity. 

Promise  to  reimburse  surety  on  bond. 

—  A  promise  to  reimburse  the  surety  on  an 
official  bond  for  any  damages  he  may  incur 
by  reason  of  his  suretyship  is  within  the  stat- 
ute of  frauds.     Craft  v.  Lott   (Miss.),  6-670. 

c.  Joint  liability  of  promisor  and  third 
person. 

Joint  promise  by  tiro  for  benefit  of 
both.  —  The  statute  of  frauds  does  not  ex- 
tend to  a  joint  promise  by  two  persons  for 
the  benefit  of  both  of  them.  Oldenburg  v. 
Dorsey  (Md.),  5-841. 

Joint  promise  by  two  for  benefit  of 
one.  TT  Where  the  person  to  whom  goods 
were  sold  and  delivered,  and  the  person  who 
undertook  orally  to  be  bound  for  the  payment 
of  the  goods,  are  sued  together  as  joint  orig- 
inal promisors,  the  action  will  not  be  de- 
feated as  to  the  latter  by  showing  that  credit 
for  the  goods  was  given  partly  to  one  and 
partly  to  the  other  defendant,  as  the  statute 
of  frauds  does  not  extend  to  a  joint  promise 
by  two  persons  for  the  benefit  of  one  of  them. 
Oldenburg  17.  Dorsey  (Md.),  5-841. 

d.  Oral  guaranty  by  transferrer  of  nego- 
tiable instrument. 

Original  promise.  —  The  payee  of  a 
note  who  transfers  Xhe  same  by  delivery 
merely  for  a  consideration  is  liable  at  the 
suit  of  the  transferee  upop  his  oral  guaranty 
made  at  the  time  of  the  transfer  as  upon  an 


original  promise  not  within  the  st?itute  of 
frauds,  such  liability  not  being  predicated 
upon  the  instrument  itself  and  the  negotiable 
instruments  law  not  being  applicable.  Swen- 
son  V.  Stolz    (Wash.),  2-504. 

7.  Eepbesentations  as  to  Credit  op 
Anothee. 

Necessity  that  representations  be 
acted  upon,  — •  Representations  cctuceiming 

the  credit  of  another  within  the  statute  pro- 
viding  that  no  action  shall  be  brought  to 
charge  a  person  upon  such  repreaent?,tiaDS  un- 
less the  latter  are  in  writing  and  si^ed  by 
the  party  to  be  charged,  must  be  limited  to 
representations  made  to  induce  the  jilaintiff 
to  enter  into  a  transaction  whiohi  will  result 
in  a  debt  due  the  plaintiff  from  the  third 
person.     Walker  v.  Russell    (Mass.),    1-688. 

Representations  to  induce  purchase 
of  st^cb.  —  Representations  as  to  the  finan- 
cial credit  of  a  corporation  made  to  induce 
the  plaintiff  to  subscribe  to  the  shares  there- 
of to  be  paid  for  in  cash  are  representations 
bearing  upon  the  value  of  the  shares  and  are 
not  within  the  statute  of  frauds.  Walker  v. 
Russell  (Mass.),  1-688. 

In  an  action  to  charge  the  defendant  upon 
representations  made  by  him  as  to  the  finan- 
cial credit  of  the  corporation,  whereby  the 
plaintiff  was  induced  to  subscribe  to  the 
shares  thereof,  the  record  of  a,  suit  to  fore- 
close a  mortgage  on  the  property  of  the  cor- 
poration which  was  in  force  at  the  time  the 
representations  were  made  is  admissible  in 
evidence  upon  the  value  of  the  stock,  where 
it  appears  that  there  was  no  change  in  the 
condition  of  the  con^pany's  property,  and  that 
it  suffered  no  accident  between  the  time  such 
representations  were  made  and  the  time  the 
foreclosure  suit  was  instituted.  Walker  v. 
Russell  (Mass.),  1-688. 

Good  faith  not  material.  —  The  Mis- 
souri statute  providing  that  "  no  action  shall 
he  brought  to  charge  any  perspn  upon  or  by 
reason  of  any  representation  or  assurance 
made  concerning  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  any  pther  per- 
son, unless  such  representation  or  assurance 
be  made  in  writing,  and  subscribed  by  the 
party  to  be  charged  thereby,  or  by  some  per- 
son thereunto  by  him  lawfully  auth«i-ized," 
is  a  complete  bar  to  an  action  for  damages 
for  false  verbal  representations  made  in  re- 
gard to  the  credit  of  a  third  person,  regard- 
less of  whether  such  represeijtations  were 
made  in  good  faith  or  were  made  with  knowl- 
edge of  their  falsity  in  order  to  deceive  and 
defraud  the  plaintiff  or  in  pul■s^ance  of  a 
conspiracy  with  the  person  in  regard  to 
whose  credit  the  representations  were  made. 
Knight  V.  RawUngs   (Mo.),  12-325. 

8.  CoNTBACTS  Not  to  Be  Pebfobmed  within 
A  Yeab. 

a,.  Contracts  '^ithin  stotute. 

(1)   In  general. 

License  to  use  land.  —  Where  a  railroad 
company  grants  a  person  the  right  to  eon- 
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struct  an  elevator  on  a  designated  portion  of 
its  right  of  way,  and  to  use  such  portion  of 
the  right  of  way  for  a  longer  period  than  one 
year,  the  agreement  is  within  the  statute  of 
frauds,  and  a  contract  whereby  the  grantee 
transfers  his  Interest  to  a  third  person  is 
likewise  within  the  statvite.  Todd  v.  Bet- 
tingen  (Minn.),  8-960. 

Amount  of  excess  immaterial.  —  Un- 
der the  Wisconsin  statute  of  frauds  any  ex- 
cess, however  short,  of  one  year  from  the  date 
of  a  verbal  agreement  till  that  of  the  agreed 
full  performance  will  defeat  it.  Chase  v. 
Hinkley   ("Wis.),  5-328. 

Provision  for  termination  of  con- 
tract within  year.  —  A  contract  for  a  defi- 
nite term  longer  than  a  year  is  not  excluded 
from  the  operation  of  the  statute  of  frauds 
because  it  contains  a  provision  enabling  either 
party  to  put  an  end  to  it  within  a  year. 
Wagniere  r.  Bunnell   (R.  I.),  17-205. 

(2)    One-year  contracts  to  commence  in 
futuro. 

Contract  void,  r-  The  statute  of  frauds 
renders  void  a  verbal  agreement  for  one  year's 
personal  service,  performance  of  which  is  to 
commence  in  the  future.  Chase  v.  Hinkley 
(Wis.),  5-328. 

Contract  valid.  —  The  requirement  of 
the  South  Dakota  statute  of  frauds  that  a 
lease  of  real  property  for  a  longer  period 
than  one  year  shall  be  in  writing,  does  not 
invalidate  a  parol  lease  for  a  term  of  one 
year,  to  commence  a  day  or  two  in  the  future, 
as  the  provision  as  to  the  duration  of  the 
lease  does  not  apply  "  from  the  making  there- 
of," but  only  from  the  beginning  of  the  ten- 
ure.    Paulton  V.  Kreiser   (S.  Dak.),  5-827. 

An  oral  lease  for  one  year  to  commence  in 
futuro  is  valid,  being  governed  by  the  pro- 
vision of  the  statute  declaring  void  every 
contract  for  the  leasing  of  lands  for  a  longer 
period  than  one  year,  and  not  by  the  provi- 
sion which  avoids  every  agreement  that  by  its 
terms  is  not  to  be  performed  within  one  year 
from  the  making  thereof.  Baumgarten  v. 
Cohn   (Wis.),   18-1076. 

b.  Contra<3ts  not  within  statute. 

Assumption  of  mortgage  by  grantee. 

—  The  obligation  of  a  grantee  arising  from  a 
clause  in  a  deed  reciting  that  he  assumes 
payment  of  a  mortgage  debt  is  not  within 
the  clause  of  the  statute  of  frauds  requiring 
undertakings  not  to  be  performed  within  one 
year  to  be  in  writing  signed  by  the  party 
sought  to  be  charged,  but  the  obligation  arises 
by  implication  of  law  out  of  the  fact  that  he 
accepts  the  deed  with  such  a  recital.  Hig- 
gins  V.  Evans  (Mo.),  3-465. 

Agreement  to  repuxchase.  —  In  an  ac- 
tion to  enforce  an  agreement  alleged  to  Ijfive 
been  made  at  the  time  of  the  sale  of  certain 
shares  of  stocif,  whereby  the  seller  was  to 
have  the  right  to  repurchase  the  same  where 
some  of  plaintiff's  witnesses  testify  that  the 
defendant  promised  to  repurchase  the  prop- 
erty "  within  a  year,"  and  others,  who  speak 
English  imperfectly,  testify  that  the  promise 
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was  to  repurchase  the  property  "  in  the  time 
of  a  year,"  the  jury  is  warranted  in  finding 
that  the  agreement  was  to  be  performed  with- 
in a  year,  and,  therefore,  that  the  section  of 
the  statute  of  frauds  relating  to  agreepients 
not  to  be  performed  within  a  year  has  no 
application.  Vohjand  v.  Gelhaar  (Wis.),  16- 
781. 

Contract  performed  by  one  party 
within  yei^r.  —  A  contract  which  by  its 
terms  is  capable  of  being  performed  by  one 
party  within  one  year  from  the  date  of  its 
making  and  has  been  fully  performed  by  such 
party  with,in  the  year,  is  not  within  the  pro- 
vision of  the  statute  of  frauds  that  no  suit 
can  be  maintained  "  upon  any  agreepaent 
which  is  not  to  h,e  performed  within  the 
space  of  one  year  from  the  making  thereof." 
Tyler  v.  St.  Louis  Southwestern  R.  Co. 
(Tex.),  13-911. 

9.    CpNTBACTS    FOK    SALE    OF    GoODS,    WAKES, 

AND  Merchandise. 
a.  Contracts  within  statute. 

Contract  for  s^le  of  stock.  —  A  con- 
tract for  the  sale  of  stock  in  an  incorporated 
con^pany,  at  the  price  of  fifty  dollars  or 
more,  is  within  the  Georgia  statute  >vhich 
requires  contracts  fqr  the  sale  of  goods,  wares, 
and  merchandise  to  the  amoiuit  of  fifty  dol- 
lars or  more,  to  be  in  writijig.  Hightower 
V.  Ansley  (Ga.),  7-927. 

A  sfile  of  shares  of  the  stocjc  of  a  corpora- 
tion is  within  the  statute  of  frauds.  Stifit 
■V.  Stiewel   (Ark.),  18-597. 

Contracts  of  barter  ^nd  exchange.  — 
The  Colorado  statute  qf  frauds  requiring 
"  every  contract  for  the  sale  of  ^ny  goods, 
chattels,  or  things  in  action,  for  the  price  of 
fifty  dollEirs  or  more,"  to  be  in  writing  "  un- 
less the  buyer  shall  accept  and  receive  part 
of  such  goo^s,  or  the  evidence  of  some  of 
them,  or  such  things  in  action ;  or  .  .  . 
shall,  at  the  time,  pay  some  part  of  the  pur- 
chase money,"  makes  no  distinction  between 
contracts  of  barter  or  exchange  and  contracts 
of  s^le,  and  applies  to  a  contract  to  deliver 
at  a  future  date  stocks  of  £),  corporation  in 
con^ideratipji  of  services  to  be  renderejl. 
Franklin  v.  Matoa  Gold  Mining  Co.  (U.  S.), 
14-302. 

Contract  of  ^ale  pr  for  xrqrk  an4 
lal>i>r.  —  A  cqntrjvpt  by  a  mjiijufacturer  of 
chinaware  to  furnish,  at  an  agreed  price,  cer- 
tain 4ishes  decorated  in  a  particular  style, 
is  a  contract  fqr  >vork  and  services  and  not 
for  the  sale  of  chattels  within  the  Michigan 
statute  of  frauds  (3  Comp.  J^aws,  §  95p), 
>yhere  some  of  the  dishes  are  to  be  ijiamjfac- 
tured  specially,  though  some  are  in  stoqi, 
an(i  the  4eeoration  fif  all  of  them  requires 
special  work,  the  cost  of  which  constitutps  a 
large  part  qf  the  agreed  price.  In  re  (Jies' 
Estate   (Mich.),  19-1288. 

Contract  to  m^he  tpnibstqiiie,  —  A  con- 
tract to  make  a  tombstqne  according  tp  a  de- 
pign  selected  bj  the  buyer  frqm  the  seller's 
catalogue,  ar(d  to  place  a  suitable  inscription 
on  the  tppibstqne,  is  not  within  the  sti^t^te 
of  frauds,  as  it  is  not  a  contract  for  the  sale 
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of  goods,  wares,  or  merchandise,  but  is  one 
for  work  and  labor  to  be  done  and  materials 
to  be  furnished,  though  the  transaction  is  to 
result  in  the  sale  of  the  completed  article. 
Moore  v.  Camden  Marble,  etc..  Works  (Ark.), 
10-308. 

b.  Delivery,  acceptance,  and  receipt  of  goods. 
(1)   In  general. 

Right   of    buyer    to    reject    eooda,   — 

Where  an  oral  contract  for  the  sale  of  goods 
is  rendered  unenforceable  by  the  statute  of 
frauds,  the  buyer  is  at  liberty  to  refuse  the 
goods,  even  though  his  action  is  arbitrary  and 
wholly  unreasonable.  Kemensky  v.  Chapin 
(Mass.),  9-1168. 

Mere  irords  insufficient.  —  Mere  words 
inter  partes  will  not  effect  a  transfer  of  pos- 
session and  title  as  between  buyer  and  seller 
so  as  to  satisfy  the  statute  of  frauds  as  re- 
gards a  verbal  sale  of  personal  property  ex- 
ceeding in  value  the  sum  of  fifty  dollars. 
J.  H.  Silkman  Lumber  Co.  v.  Hunholz  (Wis.), 
13-713. 

Continuance  of  prior  possession  by 
-vendee.  —  In  order  to  effect  the  transfer  of 
possession  necessary  to  satisfy  the  statute  of 
frauds,  there  must  be  some  affirmative  act  on 
the  part  of-  the  purchaser  manifesting  an  in- 
tention to  accept  the  property  under  the  sale 
agreement,  and  such  act  is  not  shown  by  the 
mere  continuance  of  prior  possession  by  the 
buyer  as  bailee  or  as  owner  of  the  premises 
on  which  the  property  has  been  placed  by  his 
permission.  J.  H.  Silkman  Lumber  Co.  v. 
Hunholz  (Wis.),  13-713. 

Intent  as  element  of  acceptance.  — 
In  an  action  on  a  verbal  order  for  merchan- 
dise where  the  plaintiff  relies  on  an  accept- 
ance of  the  merchandise  to  take  the  sale  out 
of  the  statute  of  frauds,  the  question  of  the 
intention  of  the  defendant  as  to  accepting  the 
goods  is  material  and  relevant,  and  it  is 
error  for  the  court  to  refuse  an  instruction 
requested  by  the  defendant  that  the  plaintiff 
must  establish  to  the  satisfaction  of  the  jury 
"  that  the  defendant  intended  to  receive  the 
goods  sued  for  and  to  accept  the  same  as 
owner,"  and  to  instruct  instead  that  the 
plaintiff  must  establish  "that  the  defendant 
received  and  accepted  said  goods,"  the  latter 
instruction  being  too  general  and  not  inform- 
ing the  jury  as  to  what  constituted  an  ac- 
ceptance. Jarrell  v.  Young,  etc.,  Co.  (Md.), 
12-1. 

The  error  in  refusing  such  instruction  re- 
quested by  the  defendant  is  not  cured  by  an 
instruction  that  "  if  the  jury  shall  further 
find  that  the  defendant  did  not  at  any  time 
receive  and  accept  said  goods  as  owner,  then 
the  verdict  of  the  jury  shall  be  for  the  de- 
fendant." Jarrell  v.  Young,  etc.,  Co.  (Md.), 
12-1. 

Acceptance  for  examination  only.  ^ 
Where  goods  are  sold  by  sample,  the  par- 
ties contemplate  that  the  buyer  shall  have  an 
opportunity  to  ascertain  whether  the  goods 
delivered  correspond  with  the  sample,  and 
therefore  the  fact  that  the  buyer  receives 
from  the  carrier  which  has  transported  the 


goods  the  car  in  which  they  are  loaded  does 
not  amount  to  an  act  of  acceptance  which 
will  take  the  contract  out  of  the  statute  of 
frauds,  if  the  buyer  receives  the  goods  for  the 
sole  purpose  of  examining  them  in  order  to 
ascertain  whether  they  correspond  with  the 
sample.  Kemensky  v.  Chapin  (Mass.),  9- 
1168. 

Time  for  delivery  and  acceptance.  — 
A  delivery  and  acceptance  at  any  subsequent 
time  of  any  part  of  the  goods  or  chattels 
which  are  the  subject  of  an  oral  agreement 
and  within  the  statute  of  frauds  takes  the 
contract  out  of  the  statute  and  makes  valid 
the  entire  contract.  Gabriel  v.  Kildare  Ele- 
vator Co.   (Okla.),   11-517. 

Sale  witb  agreement  to  repurchase.  — 
Where  a  sale  of  shares  of  stock  is  accom- 
panied by  an  agreement  on  the  part  of  the 
vendor  to  repurchase  the  same  at  an  advanced 
price  on  a  certain  contingency,  the  agreement 
of  sale  and  the  promise  to  repurchase  are 
parts  of  a  single  and  entire  contract,  and  the 
delivery  of  the  stock  to  the  vendee  and  the 
payment  of  the  purchase  price  by  him  satis- 
fies the  statute  of  frauds,  and  makes  the  con- 
tract valid  although  not  in  writing.  Vohland 
■V.  Gelhaar   (Wis.),  16-781. 

(2)  Delivery  to  carrier  as  acceptance  by 

buyer. 

In  general.  —  The  delivery  of  goods  by 
a  vendor  to  a  common  carrier  for  shipment 
is  not  a  delivery  to  and  acceptance  by  the 
vendee  so  as  to  remove  the  contract  of  sale 
from  the  operation  of  the  statute  of  frauds. 
Catias  v.  Cyr  (Mich.),  2-544. 

Carrier  selected  by  vendee.  —  Where 
goods  sold  are  delivered  by  the  seller  to  a  car- 
rier selected  by  the  buyer,  the  delivery  is  a 
delivery  to  the  buyer;  but  where  the  carrier 
is  authorized  only  to  receive  the  goods  for 
transportation,  such  delivery  does  not  con- 
stitute such  an  acceptance  by  the  buyer  as 
will  take  the  contract  out  of  the  statute  of 
frauds.  Kemensky  v.  Chapin  (Mass.),  9- 
1168. 

(3)  Receipt  and  acceptance  of  samples. 

When  an  acceptance  of  goods.  —  In 

order  that  the  receipt  and  acceptance  of 
samples  shall  amount  to  an  acceptance  of  a 
part  of  goods  sold  in  compliance  with  the 
Maryland  statute  of  frauds,  it  is  necessary 
that  there  be  an  intention  on  the  part  of  the 
vendor  and  vendee  that  the  samples  shall 
constitute  a  part  of  the  goods  sold  and  shall 
reduce,  to  the  extent  of  the  quantity  of  the 
samples,  the  entire  quantity  covered  by  the 
contract.    Richardson  t;.  Smith  (Md.),  4-184. 

(4)   Part  payment. 

Baling  of  hay  by  purchaser.  —  Under 
the  Michigan  statute  of  frauds,  the  baling 
of  hay  by  a  purchaser  thereof,  in  the  seller's 
presence,  pursuant  to  an  oral  contract  re- 
quiring the  purchaser  to  bale  such  hay,  is 
such  a  part  payment  as  to  validate  thp  con- 
tract.   Driggs  h.  Bush  (Mich,),  15-30. 
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Part  payment  in  fntnro.  —  The  re- 
quirement of  the  Colorado  statute  of  frauds 
that  the  part  payment  of  purchase  money, 
which  will  take  a  contract  out  of  the  stat- 
ute, must  be  made  at  the  time  of  making  the 
contract,  is  not  complied  with  by  a  verbal 
contract  for  services  thereafter  to  be  rendered 
in  consideration  of  which  it  is  agreed  to  de- 
liver, at  a  future  date,  certain  shares  of  cor- 
porate stock;  and  after  the  rendition  of  the 
services  no  action  can  be  maintained  on  the 
contract  for  the  nondelivery  of  the  stock. 
Franklin  v.  Matoa  Gold  Mining  Co.  (U.  S.), 
14-302. 

10.    CONTBACTS   OF  EMPLOYMENT. 

Contract  between  dentist  and  assist- 
ant. —  The  statute  of  frauds  has  no  appli- 
cation to  a  contract  whereby  a  dentist  em- 
ploys an  assistant  and  the  latter  binds 
himself  not  to  engage  in  competition  with 
his  employer  after  the  termination  of  the 
employment.  Turner  v.  Abbott  (Tenn.),  8- 
150. 

Employment  of  agent  to  pnreliase, — 
The  contract  of  employment  of  one  as  agent 
to  obtain  by  purchase  something  from  a  third 
person  is  not  within  the  statute  of  frauds 
relating  to  contracts  for  the  "  sale  of  goods." 
W^er  V.  Carr    (Wis.),  11-998. 

Employment  of  agent  to  sell  or  pur- 
chase land,  —  The  authority  of  an  agent 
for  the  sale  of  real  estate,  if  not  in  writing, 
is  void  under  the  statute  of  frauds.  Frahm 
V.  Metealf  (Neb.),  13-312. 

tJnder  the  Washington  statute  of  frauds  no 
action  can  be  maintained  by  an  agent  or 
broker  for  services  performed  in  purchasing 
real  estate  unless  his  contract  of  employ- 
ment is  in  writing  as  required  by  the 
statute.  Keith  v.  Smith  (Wash.),  13- 
975. 

The  provision  of  the  Washington  statute  of 
frauds  that  an  agreement  authorizing  or  em- 
ploying an  agent  or  broker  to  sell  or  pur- 
chase real  estate  for  a  commission  shall  be 
void  unless  the  agreement  or  some  note  or 
memorandum  thereof  is  in  writing  and  signed 
by  the  party  to  be  charged  or  Ms  authorized 
agent,  is  not  complied  with  by  a  memorandum 
which  does  not  purport  to  employ  or  confer 
authority  on  the  broker,  or  describe  any  par- 
ticular real  estate,  or  mention  any  terms  of 
purchase  or  sale,  or  mention  the  period  for 
which  the  broker's  authority  is  to  continue  or 
specify  the  amount  of  his  commission.  Keith 
V.  Smith  (Wash.),  13-975. 

11.  Who  Mat  Invoke  Statute. 

Snbseqnent  pnTchaser  of  chattels.  — 

When  a  vendor  of  chattels  by  a  contract  of 
sale  which  is  voidable  by  the  statute  of 
frauds  makes  a  subsequent  sale  or  pledge  and 
delivery  of  them  to  a  third  person,  he  there- 
by repudiates  and  avoids  the  former  con- 
tract, and  the  subsequent  purchaser  may  in- 
voke the  statute  for  his  own  protection. 
First  Nat.  Bank  v.  Blair  State  Bank  (Neb.), 
16-411. 


12.  Pleading  and  Practice. 

a.  Complaint. 

Necessity  of  alleging  written  con- 
tract. —  Where  a  suit  is  brought  for  dam- 
ages growing  out  of  a  breach  of  a  contract 
required  to  be  in  writing  by  the  statute  of 
frauds,  the  petition  is  not  rendered  demurra- 
able  by  the  fact  that  it  is  not  stated  whether 
the  contract  was  in  writing  or  not.  Dela- 
ware Ins.  Co.  V.  Pennsylvania  Fire  Ins.  Co. 
(Ga.),  7-1134. 

Contract  to  convey  part  of  tract.  — 
In  an  action  for  specific  performance  of  a 
contract  to  convey  a  portion  of  a  tract  of 
land,  such  portion  to  be  selected  by  the  de- 
fendant (vendor)  where  the  plaintiff  asks 
for  the  conveyance  of  a  specific  parcel,  on 
the  ground  that  the  defendant  had  selected 
it,  although  such  selection  may  be  ineffective 
because  not  made  in  writing,  the  petition  is 
not  on  that  account  demurrable,  for  it  may 
state  facts  sufficient  to  entitle  the  plaintiff 
to  a  conveyance  of  some  portion  of  the  larger 
tract,  although  he  may  not  be  entitled  to  the 
very  part  claimed.  Peckham  v.  Lane  (Kan.), 
19-369. 

b.  Answer  or  demurrer. 

Sufficiency   of   general   denial.   —  The 

statute  of  frauds  may  be  set  up  as. a  defense 
under  a  plea  of  the  general  issue,  as  such 
plea  denies  the  existence  of  the  contract  sued 
on.     Morgart  v.  Smouse  (Md.,)   7-1140. 

The  objection  that  a  contract  sued  on  is 
void  under  the  statute  of  frauds  because  not 
in  writing  may  be  availed  of  by  a  general  de- 
nial in  the  answer.  Riif  v.  Eiibe  (Neb.), 
4-462. 

When  the  fact  that  the  contract  was  oral 
aflSrmatively  appears  on  the  face  of  the  bill, 
the  objection  that  it  is  void  under  the  stat- 
ute of  frauds  may  be  taken  by  demurrer. 
When  that  fact  does  not  thus  appear,  it  must 
be  presented  by  answer.  Horton  v.  Steg- 
myer   (U.  S.),  20-1134. 

c.  Waiver  of  defense. 

The  defense  of  the  statute  of  frauds  is 
waived  if  it  is  not  interposed  in  the  trial 
court  before  the  trial  is  concluded.  H.  P. 
Moore  Lumber  Corp.  v.  Walker  (Va.)  19- 
314.  '' 
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4.  Avoidance   of   FBAUDtntENT   Convey- 
ances, 821. 

a.  Who  may  avoid,  821. 

b.  Necessity  that  claim  he  reduced 

to  judgment,  822. 
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e.  Pleading,  822. 

f.  Evidence,   822. 
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Ante-nuptial  conveyance  by  husband,  see 
Husband  and  Wife,  2  b. 

Grounds  for  attachment,  see  Attachment,  3. 

Limitation  of  action  to  subject  land  to  judg- 
ment lien,  see  Limitation  of  Actions, 
4  a  (2)    (d). 

1.  Emments  oe  Fraudulent  Alienation. 

a.  Absence  of  change  of  possession. 

What  sufficient  to  sho^r  fraud.  -<■  Un- 
der the  Utah  statute  which  provides  that  a 
sale  of  goods  or  chattels  shall  be  deemed 
fraudulent  as  against  creditors  unless  accom- 
panied by  a  delivery  within  a  reasonable 
time,  and  followed  by  actual  and  continued 
change  of  possession,  a  sale  of  goods  which 
are  at  the  time  of  the  sale  in  the  possesaiom 
of  the  vendor  and  continue  to  remain  in  bis 
possession  for  a  period  of  four  months  there- 
after will  be  deemed  to  be  fraudulent  as 
there  is  no  immediate  delivery  and  actual 
continued  change  of  possession  as  is  required 
by  the  statute.  Johnson  v.  Emery  (Utah), 
11-23. 

b.  Property  susceptible  of  fraudulent  aliena- 
tion. 

Choses  in  action.  —  Choses  in  action  are 
"personal  property,"  within  the  meaning  of 
those  words  as  used  in  the  Alabama  statute 
invalidating  conveyances  and  transfers  made 
with  intent  to  hinder,  delay,  or  defraud  cred- 
itors. Hall  V.  Alabama  Terminal,  etc.,  Co. 
(Ala.),  5-363. 

Corporate  Stock.  —  An  arrangement 
whereby  a  debtor  corporation  releases  a  sol- 
vent subscriber  to  etook  and  accepts  the  obli- 
gation of  an  insolvent  person  is  in  legal  effect 
a  fraudulent  and  void  transfer  of  its  prop- 
erty by  the  corporation.  Hall  v.  Alabama 
Ternaija,!,  etc.,  Co.  (Ala.),  5-363. 

c.  Fraudulent  intent. 

'VSThen  inferrie^-  — <  The  fact  that  a  sale 
of  goods  by  an  insolvent  debtor  results  in 
hifi,dering  his  creditors  from  collecting  their 
debts  does  not  of  itself  render  the  sale 
fraudulent;  but  the  sale  is  fraudulent  if  the 
hinderanee  of  creditors  ia  a  part  of  the  in- 
tent with  which  it  is  made.  And  the  fraudu- 
lent withholding  from  creditors  of  the  pro- 
ceeds of  a  sale  justifies  the  inference  that  the 
sale  was  made  with  fraudulent  intent,  though 
it  was  made  in  the  usual  course  of  trade. 
Farris  v.  Gross  (Ark.),  5-016. 


2.  Validity  as  between  Parties. 

In  general.  —  As  between  the  parties  tp 
a  fraudulent  conveyance  the  deed  is  valid 
and  binding  and  the  grantor  retains  no  legal 
or  equitable  interest  in  the  property  coji- 
veyed.  It  is  only  creditors  who  can  ques- 
tion the  fairness  of  the  transaction.  Sifford 
V.  Cutler   (111.),  18-36. 

£!nf  or  cement  of  agreement  to  re- 
convey,  -m  It  is  no  defense  to  a  suit  to  enr 
force  the  specific  performance  qf  an  agroe' 
ment  to  reconvey  land  that  the  original  conr 
veyance  was  made  for  the  purpose  of  placing 
the  land  beyond  the  reach  of  the  grantor's 
creditors.     Bouton  v.  Beers    (Conn.),  3-941. 

3.  Sales  in  Bulk  Acts. 

a.  Constitutionality  of  particular  statutes. 

Connecticut  statute.  —  The  Connecticut 
statute  providing  that  a  sale  by  a  retail 
merchant  of  the  whole  or  a  l?irge  part  of  his 
stock  in  trade  is  voidable  at  the  instance  of 
creditors,  unless  he  has  previously  recorded 
a  written  notice  of  his  intention  to  make  tjie 
sale,  is  a  valid  exercise  of  the  state's  police 
power,  and  does  not  conflict  with  either  the 
federal  or  the  state  constitution.  Young  v. 
I^mieux  (Conn.),  8-452. 

Illinois  statute.  —  The  Illinois  "Bylk 
Sales  Law"  prpvi4ing  that  the  sale  of  aijy 
portion  of  a  stock  of  merchandise  in  bulk 
will  be  presumed  to  be  fraudulent  and  void 
as  against  the  creditors  of  the  seller,  uijless 
the  seller  and  purchaser  shall  at  least  five 
days  before  the  sale  make  a  full  and  detailed 
inventory  showing  the  quantity  and  as  far  as 
possible  the  cost  price  of  each  article,  and 
unless  such  purchaser  shall,  in  good  faith, 
five  days,  before  the  sale  make  full  inquiries 
of  the  seller  as  to  the  names  and  residence^ 
of  each  and  all  of  the  creditors  of  the  seller, 
and  shall  notify  each  of  such  creditors  of  the 
cost  price  of  the  merchandise  to  be  sold,  is 
unconstitutional  and  void  as  singling  out  and 
imposinr;  burdens  on  persons  who  own  stocks 
of  merchandise  and  persons  who  purchase 
such  stocks  in  bulk,  thus  interfering  with 
the  right  of  contract  of  the  persons  affected 
and  depriving  them  of  liberty  and  property 
without  due  process  of  law.  Charles  J.  Off 
&  Co.  V.  Morehead   (111.),  14-434. 

Michigan  statute.  —  The  Michigan  sales 
in  Bulk  Act  held  constitutional.  Spurr  V. 
Travis   (Mich.),  9-250. 

Minnesota  statute.  —  The  Minnesota 
statute  entitled  "An  act  to  prevent  sales  of 
merchandise  in  fraud  of  creditors,"  which 
makes  sales  made  without  compliance  with 
its  provisions  presumptively  fraudulent,  but 
not  absolutely  void,  is  constitutional.  Thorpe 
V.  Pennock  Mercantile  Co.   (Minn.),  9-229. 

Oklahoma  statute. — The  Oklahoma  stat- 
ute providing  that  the  sale  of  a  stock  o^ 
merchandise  in  bulk  shall  be  "  presumed  to 
be  fraudulent  and  void,  as  against  the  cred- 
itors of  the  seller,"  is  not  unconstitutional, 
either  as  impairing  the  right  to  private  prop- 
erty or  as  being  class  legislation.  Wilhaiji? 
V.  Fourth  National  Bank  (Okla.),  6-970. 
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New   York    statute.   —   The   New   York 

statute  prohibiting  the  sale  of  merchandise 
in  bulk  except  upon  compliance  with  certain 
prescribed  conditions  is  unconstitutional,  be- 
ing in  restraint  of  the  rights  of  liberty  and 
property  guaranteed  by  the  federal  and  state 
constitutions  and  not  being  a  justifiable  exer- 
cise of  the  police  power.  Wright  iK  Hart 
(N.  Y.),  3-263. 

Ohio  statute.  —  A  statute  prohibiting 
sales  of  raercli'Lindise  in  bulk  cxc;'pt  upon 
compliance  with  prescribed  conditions  is  un- 
constitutional because  placing  an  unwarrant- 
able restriction  upon  the  right  of  an  individ- 
ual to  acquire  and  possess  property  and  be- 
cause containing  a  forbidden  discrimination 
in  favor  of  a  limited  class  of  creditors. 
Miller  v.  Crawford  (Ohio),  1-558. 

Utah  statute.  —  A  statute  voiding  sales 
of  merchandise  in  bulk  except  when  made  in 
conformance  with  prescribed  conditions  is  un- 
constitutional as  abridging  freedom  of  con- 
tract, as  not  a  proper  exercise  of  the  police 
power,  as  class  legislation,  and  because  not 
exempting  sales  by  persons  acting  in  a  fidu- 
ciary capacity  or  under  judicial  process. 
Block  V.  Schwartz   (Utah),  1-550. 

b.  Effect  of  acts. 
Sale  presumptively  fraudulent.  -^  The 

Minnesota  statute  entitled  "An  act  to  prevent 
sales  of  merchandise  in  fraud  of  creditors," 
■which  declares  that  sales  made  without  com- 
pliance with  its  provisions  "  will  be  pre- 
sumed to  be  fraudulent  and  void,"  does  not 
render  the  sales  so  made  absolutely  void,  but 
merely  prescribes  a  rule  of  evidence  and 
makes  such  sales  presumptively  fraudulent. 
Thorpe  v.  Pennock  Mercantile  Co.  (Minn.), 
9^229. 

Where  the  evidence  to  support  an  attach- 
ment sued  out  on  the  ground  of  a  fraudu- 
lent conveyance  or  disposition  of  the  debt- 
or's property  shows  a  sale  in  bulk  of  the 
stock  of  goods  levied  upon,  but  the  court 
finds  that  the  sale  was  dn  fact  made  in  good 
faith  and  without  actual  fraud,  the  finding 
overthrows  the  statutory  presumption  of 
fraud,  and  the  attachment  should  be  dis- 
solved. Williams  v.  Fourth  National  Bank 
(Okla.),  6-970. 

Restoration  of  possession  on  avoid- 
ance. —  Wliere  a  trustee  in  bankruptcy  re- 
plevies goods  sold  by  his  bankrupt  in  viola- 
tion of  the  local  sales  in  bulk  law,  he  is  en- 
titled to  recover  possession  of  goods  placed 
in  stock  by  the  purchaser,  if  it  appears  that 
the  purchaser  merely  replaced  goods  sold 
with  others  purchased  with  the  proceeds  of 
such  Sales.  Young  v.  LemieUx  (Conn.),  8- 
452. 

c.  Conveyances  within  meaning  of  acts. 

Sale  of  separate  business.  —  Where  the 
proprietor  of  a  general  store  also  conducts  a 
drug  store  as  a  separate  and  independent 
business  in  another  building  and  under  an- 
other name,  the  sale  of  the  drug  husiness  is 
a  sale  of  the  proprietor's  whole  stocky  in 
trade,  within  the  meaning  of  the  Connecticut 
sales  in  bulk  statute  making  a  sale  of  that 


character  voidable  at  the  instance  of  cred- 
itors.     Young  V.  Leniieux   (Conn.),  8-452. 

Sale  of  store  fixtures.  —  As  used  in 
the  Massachusetts  statute  prohibiting  sales 
in  bulk  except  when  made  in  the  ordinary 
course  of  trade,  the  phrase  "  stock  of  mer- 
chandise "  is  applicable  only  to  the  articles 
which  the  seller  keeps  for  sale  in  the  ordi- 
nary course  of  his  business,  and  is  not  ap- 
plicable to  a  storekeeper's  fixtures.  Gallers 
V.  Elmer    (Mass.),  8-1007. 

Sale  of  stocli  of  livery  stable,  —  The 
horses,  wagons,  and  harness,  comprising  the 
stock  in  a  livery  stable,  are  not  "  stock  of 
goods,  wares,  or  merchandise "  within  the 
meaning  of  the  Washington  statute  regulat- 
ing sales  in  bulk.  Everett  Produce  Co.  V. 
Smith   (Wash.),  5-798. 

Sale  to  reorganized  corporation.  — 
Where  an  insolvent  trading  corporation,  act- 
ing in  good  faith  and  without  intent  to  de- 
fraud, transfers  its  merchandise  and  other 
property  to  a  corporation  organized  for  the 
purpose  of  getting  new  capital  into  the  busi- 
ness, and  the  partners  become  stockholders 
in  the  corporation,  and  the  corporation,  after 
carrying  on  the  business  for  a  while,  becomes 
insolvent,  the  creditors  of  the  corporation 
are  entitled  to  priority  over  the  creditors  of 
the  partnership,  though  the  transfer  of  the 
property  _  is  made  without  compliance  with 
the  provisions  of  a  statute  regulating  sales 
of  merchandise  in  bulk  and  providing  that 
sales  made  in  violation  of  the  statute  "  will 
be  presumed  to  be  fraudulent  and  void." 
Thorpe  v.  Pennock  Mercantile  Co.  (Minn.), 
9-229. 

Sale  to  creditor.  —  The  Georgia  statute 
regulating  sales  of  stocks  of  goods,  wares, 
and  merchandise  in  bulk  applies  to  a  sale  of 
a  stock  of  goods  in  bulk  by  a  debtor  to  a 
creditor  ^n  extinguishment,  total  or  partial, 
of  his  debt;  and  such  a  sale,  made  in  disre- 
gard of  this  act,  is  fraudulent  and  void  as 
against  other  creditors  of  the  common  debtor. 
Sampson  v.  Brandon  Grocery  Co.    (Ga.),  9- 

OO  l. 

The  Massachusetts  statute  regulating  sales 
in  bulk  was  intended  to  prevent  a  trader 
from  disposing  of  his  stock  of  merchandise 
in  a  manner  outside  his  usual  course  of  busi- 
ness, and  it  prohibits  a  transfer  by  a  trader 
to  a  creditor  by  way  of  accord  and  satisfac- 
tion of  a  pre-existing  debt.  Gallus  v.  Elmer 
(Mass.),  8-1007. 

Glvisig;  of  oliattel  mortgage.  —  The 
giving  of  a  chattel  mortgage  is  not  "  a  sale, 
transfer^  or  assignment  in  hulk  "  of  the  prop- 
erty mortgaged,  within  the  meaning  of  a 
statute  regulating,  for  the  protection  of  cred- 
itors, sales,  transfers,  and  assiirnments  in 
bulk,  of  any  part  of  a  stock  of  merchandise, 
fixtures,  etc.,  pertaining  to  the  conducting  of 
a' taSmeSs.  Hannah  v.  Richter  Brewins  Co, 
(Mich.),  12-344.  ^ 

4.  Avoidance  op  Fraudulent  Conveyances. 
a.  Who  riiay  avoid. 

Executor  07-  administrator  of  grantor. 
—  An  administrator  is  the  proper  party  to 
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sue  for  goods  which  once  belonged  to  his 
intestate,  but  which  were  disposed  of  by  the 
latter  by  a  fraudulent  transfer  or  gift. 
Wright  V.  Holmes    (Me.),  4-583. 

An  executor  or  administrator  of  a  decedent 
cannot  bring  an  action  to  set  aside  a  convey- 
ance made  by  the  decedent  on  the  ground  that 
the  same  was  fraudulent  as  to  creditors.  As 
to  such  a  conveyance  the  personal  representa- 
tive stands  in  the  shoes  of  the  decedent,  who 
could  not  have  maintained  such  a  suit  in  his 
lifetime.  Nor  can  real  estate  fraudulently 
conveyed  by  a  decedent  in  his  lifetime  be 
reached  in  a  proceeding  by  the  personal  rep- 
resentative for  the  sale  of  the  decedent's  real 
property  for  the  payment  of  his  debts.  Sif- 
ford  V.  Cutler   (111.),  18-36. 

Surety  in  bail  bond.  —  A  bail  in  a  crim- 
inal recognizance  against  whom  an  award  of 
execution  upon  the  recognizance  has  been 
made,  and  to  whom  a  bond  has  been  given  to 
indemnify  him  against  all  loss  or  damage 
which  he  might  sustain  on  account  of  having 
signed  the  recognizance,  may  file  a  bill  in 
equity,  before  payment  of  the  recognizance 
debt,  to  set  aside  a  deed  made  by  the  obligor 
in  such  indemnity  bond  as  made  with  intent 
to  defraud  him  as  a  creditor.  Carr  v.  Davis 
(W.  Va.),  16-1031. 

Creditors  in.  general.  —  Any  one  who 
but  for  a  deed  made  to  defraud  creditors 
would  have  the  right  to  subject  the  property 
to  his  demand,  is  a  creditor  entitled  to  sua 
in  equity  to  set  it  aside  under  chapter  71 
of  the  West  Virginia  Code.  That  chapter 
embraces  as  creditors,  as  a  general  rule,  all 
persons  who  have  a,  valid  cause  of  action, 
and  protects  creditors  whose  claims  are  un- 
liquidated or  contingent  as  well  as  those 
whose  claims  are  liquidated  or  certain.  Oarr 
V.  Davis    (W.  Va.),  16-1031. 

Judgment  creditor  of  nonresident.  — 
A  conveyance  of  real  property  may  be  at- 
tacked as  in  fraud  of  the  grantor's  creditors 
only  by  one  of  the  latter;  and  one  who  ob- 
tains a  judgment  in  persormm,  against  a  non- 
resident by  mere  publication  of  summons  is 
not  by  virtue  of  the  judgment  alone  such  a 
creditor  as  may  attack  a  conveyance  made 
by  the  nonresident.  First  Nat.  Bank  v. 
Eastman   (Cal.),  1-626. 

b.  Necessity  that  claim  be  reduced  to  judg- 
ment. 

Wbere  debtor  is  a  nonresident.  —  Gen- 
erally a  creditor  must  reduce  his  claim  to 
judgment  before  beginning  an  action  to  set 
aside  a  conveyance  by  the  debtor  as  fraudu- 
lent; but  where  the  debtor  is  a  nonresident 
and  a  valid  personal  judgment  cannot  be  ob- 
tained against  him,  such  action  can  be  main- 
tained by  the  creditor  without  obtaining  a 
judgment.  First  Nat.  Bank  v.  Eastman 
(Cal.),   1-626. 

Trustee  in  bankruptcy.  —  A  trustee  in 
bankruptcy  appointed  under  the  provisions 
of  the  National  Bankruptcy  Act  occupies  a 
relation  similar  to  that  of  a  judgment  cred- 
itor of  the  bankrupt,  and  may  file  a  bill  in 
equity  to  set  aside  a  fraudulent  conveyance 


of  real  estate  by  the  bankrupt,  although 
neither  the  trustee  nor  any  creditor  lias  re- 
duced any  claim  against  the  bankrupt  to 
judgment.    Beasley  v.  Coggins  (Fla.),  5-801. 

c.  Exhaustion  of  other  remedies. 

Garnisbment  proceeding.  —  In  Ala- 
bama a  creditor  may  maintain  a  bill  in 
equity  to  subject  to  satisfaction  of  his  debt 
choses  in  action  fraudulently  transferred  by 
his  debtor  notwithstanding  the  fact  that  he 
may  obtain  similar  relief  at  law  in  a  garnish- 
ment proceeding.  Hall  w.  Alabama  Terminal, 
etc.,  Co.   (Ala.),  5-363. 

d.  Jurisdiction  of  court. 

Xiand   situated  in  foreign  state.  —  A 

court  of  equity  has  no  jurisdiction  to  set 
aside  as  fraudulent  a  conveyance,  executed 
within  the  state  by  a  domestic  corporation, 
of  land  situate  in  another  state.  West 
Point  Mining,  etc.,  Co.  v.  Allen  (Ala.),  5- 
532. 

e.  Pleading. 

Sufficiency  of  bill  by  trustee  in  bank- 
ruptcy. —  Allegations  in  a  bill  by  a  trustee 
in  bankruptcy  to  set  aside  a  fraudulent  con- 
veyance by  the  bankrupt  held  to  be  sufficient. 
Beasley  v.  Coggins   (Fla.),  5-801. 

Averment  as  to  conveyance  by  cor- 
poration. —  In  a  suit  by  a  creditor  to  set 
aside  a  fraudulent  conveyance  of^  a  corpora- 
tion, an  averment  that  the  execution  of  tlie 
conveyance  was  never  properly  authorized  by 
the  shareholders  of  the  corporation  shows  no 
ground  for  relief,  as  that  is  a  matter  of 
which  none  but  the  shareholders  can  com- 
plain. West  Point  Mining,  etc.,  Co.  v.  Allen 
(Ala.),  5-532. 

f.  Evidence. 

Declarations  of  vendor.  —  The  declara- 
tions of  a  vendor  of  goods  claiming  the 
goods  and  inconsistent  with  an  absolute  sale, 
made  after  the  sale  and  while  he  remains  in 
the  actual  possession  of  the  goods,  are  com- 
petent evidence  for  the  purpose  of  proving 
fraud  in  the  sale.  Piedmont  Savings  Bank 
V.  Levy  (N.  Car.),  3-785. 

Burden  of  proof.  —  Where  a  conveyance 
or  assignment  is  attacked  as  fraudulent,  the 
burden  of  proving  the  fraud  rests  upon  the 
party  alleging  it.  Beaver  v.  Eoss  (la.),  17- 
640. 

g.  Issues  for  submission  to  jury. 
Adequacy  of  consideration.  —  Under 
the  National  Bankruptcy  Act  of  1898,  de- 
claring void  all  transfers  of  property  by  a 
bankrupt  except  as  to  purchasers  in  good 
faith  and  for  a  fair  consideration,  an  issue 
submitted  to  the  jury  which  is  limited  to 
the  questions  of  good  faith  and  knowledge 
of  the  fraud  and  which  omits  entirely  the 
necessary  ingrediert  of  a  fair  price,  is  not 
determinative  of  the  real  facts  at  issue. 
Piedmont  Savings  Bank  v.  Levy  (N.  Car.), 
3-785. 
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FREE   PASSES. 

Prohibition  of  free  passes,  see  Carriers,  2  b. 
Persons  riding  on  free  passes  as  passengers, 
see  Cabbiebs,  6  d  (10). 


FREIGHT   RATES. 

Discrimination  as  to  freight  rates,  see  Cab- 

RIERS,   4   h. 

Enjoining  excessive  freight  rates,  see  Inter- 
state  COMMEBCE,  5  b. 

Power  of  federal  courts  to  pass  on  validity 
of  state  statute  regulating  freight 
rates,  see  Injunctions,  2  d  (4). 


FREIGHTING. 

Significance  in  charter  party,  see  Ships  and 
Shipping,  2  a. 


FRIGHT. 

As  element  of  damage,  see  Damages,  9  c. 


FUNERAL   EXPENSES. 

Liability  of  husband  for  funeral  expenses  of 

wife,  see  Husband  and  Wife,  4  e. 
Liability  of  personal  representative,  see  Ex- 

ECUTOES    AND   AdMINISTRATOES,    8    b. 

Liability  of  wife  for  funeral  expenses  of  hus- 
band, see  Husband  and  Wife,  5. 

Limitation  of  action  against  decedent's  es- 
tate, see  Limitation  of  Actions,  3. 


FURNITURE. 

Saloon  furniture  as  fixtures,  see  Fixtures,  3. 

FURTHERANCE   OF   JUSTldE. 

Disclosure  of  proceedings  before  grand  jury, 
see  Grand  Jury,  6. 

FUTURE  DAMAGES. 

Allowance   In   condemnation   proceeding,    see 
Eminent  Domain,  7  c   (3). 


FROGS. 

Application  of  statute  requiring  blocking  of 

frogs,  see  Railroads,  3  b. 
Duty  of  railroad  to  block  frogs,  see  Masteb 

AND  Servant,  3  c   (1). 


FRUCTUS   INDUSTRIAXES. 

See  Peopertt. 

FRUIT. 

Prohibiting    sale    of    fruit    on    Sunday,    see 
Sundays  and  Houdays,  1  b. 

FRUIT   TREES. 

Damages  for  injuries  to,  see  Damages,  9  c. 


FUTURE   DEBTS. 

Deed  of  trust  to  secure  future  debts,  see 
Mortgages  and  Deeds  of  Trust,  5. 

FUTURE   EARNINGS. 

Assignability,  see  Assignments,  1  b. 

FUTURE  PAIN  AND  SUFFERING. 

See  Damages,  3,  9  c. 

FUTURES. 

Buying  and  selling  futures  as  interstate  com- 
merce, see  Interstate  Commerce,  3  c. 

Sale  of  futures  as  gaming,  see  Gaming  and 
Gaming  Houses,  1  a. 


FUEL. 

Subject   of   monopoly,   see   Monopoijes   and 
Corporate  Trusts. 


FUGITIVES   FROM  JUSTICE. 

Rendition  of,  see  Extradition. 

Right   to  speedy   trial    waived  by  becoming 

fugitive    from    justice,    see    Criminal 

Law,  6  c  (1). 


FUNDS   IN   COURT. 

Liability  of  clerk  for  interest  on  funds  paid 
into  court,  see  Cuerks  of  Courts. 


GAMBLING. 

See  Gaming  and  Gaming  Houses. 

GAMBLING   CONTRACTS. 

See  Contracts,  4  g. 

GAME  AND  GAME  LAWS. 

1.  Right  to  Take  Fish  and  Game,  824. 

2.  What  Is  Game,  824. 

3.  Statutory  Regulation,  824. 

a.  Power  to  enact  game  laws,  824. 

(1)  In  general,  824. 

(2)  Special  or  local  laws,  824. 
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b.  Gonstitutionality  of  statutes,  824. 

4.  Possession    dubing    Close    Season, 

825. 

5.  Liability  fob  Violation  op  Regula- 

tions, 825. 

6.  Seizure  and  Desteuction  of  Pbop- 

ebtt,  825. 

Expression  in  title  of  subject  of  statute  for 
protection  of  game  animals,  see  Stat- 
utes, 3  b. 

1.  Right  to  Take  Fish  and  Game. 

Bight  of  o-nmer  of  land.  —  The  right  of 
the  owner  of  land  to  take  fish  and  wild  game 
on  his  own  land  inheres  in  him  by  reason 
of  his  ownership  df  the  soil,  and  is  a  prop- 
erty right  subject  only  to  the  state's  owner- 
ship aiid  title,  held  for  the  purposes  of  regu- 
lation and  preservation  for  the  public  use. 
State  r.  Mallory  (Ark,),  3-852. 

Bights  of  state.  —  The  state's  ownership 
of  fish  and  gahtfe  iS  ilot  ^ueli  a  proprietary 
interest  as  will  authorize  a  sale  thereof,  or 
the  granting  of  special  interests  therein^  Oi: 
license  to  enjoy,  but  is  solely  for  the  purposes 
of  regulation  and  preservation  for  the  com- 
mon use,  and  is  not  inconsistent  with  a  claim 
of  individual  of  sJieciAl  ownership  by  the 
owner  of  the  soil.  State  v.  Mallory  (Ark.), 
3-852. 

Bent^djr  fcir  ilkterfei'eud^  trith  i-ight. 
—  An  action  at  law  furnishes  an  inadequate 
remedy  for  the  unlawful  interference  with  the 
exercise  of  the  fight  to  hilnt  wild  fowl  on 
navigable  waters  and  the  threatened  continu- 
ance of  sUch  interference.  Consequently  per- 
sons whose  rights  are  thus  interfered  with 
are  entitled  to  equitable  relief.  Ainsworth 
V.  Munoskolig  Hunting,  etc..  Club  (Mich.), 
15-706. 

As  the  injury  to  such  jjefsons  is  iffepa- 
rable,  such  interference  may  be  restrained  by 
injunction.  Ainsworth  v.  Munoskong  Hunt- 
ing, etc..  Club   (Mich.),  15^706. 

2.  What  Is  Game. 

Game  pheasants.  —  Pheasants  are  not 
the  less  "  game  "  within  the  meaning  of  the 
English  Game  Act  1831  (§27),  tjecause  they 
are  live  tame  birds  which  have  been  reared 
in  confinement  under  barn  door  hens  and 
have  never  at  any  time  been  at  liberty.  Cook 
V.  Trevener  (Eng.),  20-619. 

3.  Statutobt  Regulations. 

a.  I*ower  to  enact  gatne  laws. 

(1)   In  general. 

The  power  to  control  and  regulate  the  kill- 
ing and  use  of  game  was  vested  in  the  co- 
lonial governments  of  America,  and  passed 
with  the  title  to  game  in  its  natural  condi- 
tion to  the  several  states  as  they  became 
sovereigns,  for  the  use  and  benefit  of  all  the 
people  of  the  states  respectively,  subject  to 
any  prbvifiioll  Of  the  Fedetstl  Constitution 
that  may  be  applicable  to  sUch  control  and 


regulation.     Harper  v.  Galloway   (Fla.),  19- 
235. 

(2)   Special  or  local  laws. 

"file  constitution  of  ttie  state  does  not 
forbid  the  passage  of  special  or  local  laws 
on  the  subject  of  game,  and  it  contains  no 
express  provision  relative  to  game;  therefore 
the  legislature  may  by  a  duly  enacted  law 
make  any  provision  within  its  discretion  for 
the  preservation  and  conservation  o'f  the  game 
in  the  state  for  the  use  and  benefit  of  the 
people  of  the  state,  by  regulating  the  taking 
or  killing  and  use  of  certain  or  all  kinds  of 
game  in  any  part  of  the  state  and  during  any 
periods,  where  such  laws  do  not  deny  to  any 
one  having  rights  in  the  premises  the  due 
process  of  law  or  the  equal  protection  of  the 
laws  that  are  guaranteed  to  all  persons  by 
the  state  and  federal  constitutions.  Harper 
f.  Gallowaj  (Fla.),  19-235. 

The  legislature  may  enact  special  or  local 
laws  within  its  discretion  for  the  protection 
of  game  in  the  state,  and  by  valid  general 
laws  may  prescribe ,  punishments  for  viola- 
tions of  the  special  or  local  laws,  so  as  to 
avoid  any  real  or  apparent  conflict  with  the 
constitutional  provision  that  all  laws  "  for  the 
punishment  of  crime  or  misdemeanor  "  "  shall 
be  general  and  of  uniform  operation  through- 
out the  state."  Harper  r.  Galloway  (Fla.), 
19-235. 

b.  Constitutionality  of  statutes. 

Unjust  discrimination.  —  The  Arkansas 
statute  making  it  unlawful  for  a  nonresi- 
dent of  the  state  to  shoot,  hunt,  fish,  or  trap 
within  the  State,  in  so  far  as  it  prevents  a 
nonresident  owner  of  property  within  the 
state  from  enjoying  the  same  property  fight 
as  a  resident  landowner,  is  a  denial  of  the 
equal  protection  of  the  law  and  is  a  taking 
of  property  without  dtte  pfocess  of  law  with- 
in the  meaning  of  the  Fourteenth  Amendment 
Of  the  Pnited  States  Constitution.  State  v. 
Mallory   (Ark.),  3^852. 

The  provisions  of  section  8  of  chapter  6005, 
Acts  of  1909,  that  require  of  residents  of  the 
state  of  Florida  whb  Am  hbt  residents  of 
Marion  county,  a  previous  notice  of  intention 
to  hunt,  arid  the  payWeilt  of  a  spediail  liceiise 
tax  for  the  privilege  of  hunting  game  in 
Marion  county,  while  no  notice  or  license  tax 
is  required  of  residents  df  Marion  county,  are 
in  effect  a  denial  to  the  residents  of  the  state 
*ho  afe  not  residents  of  Marioh  eouiity  the 
equal  protection  of  the  la*s  of  the  land  in 
violation  of  the  Fourteenth  Amendme'  t  of 
the  Constitution  of  the  United  States,  and 
are  inoperative  aS  to  tesidertts'  of  this  state. 
Harper  ».  Galloway  (Fla.),  19-235. 

Classifications  <Jf  jiefsbns  Hiay  be  made  in 
cOJinection  with  regulations  for  the  pfbteetioil 
of  g&me,  but  such  ClaiSsifications  should  have 
some  just  relation  to  redl  diflfereriees  with 
reference  to  the  subject  regulated,  and  should 
not  be  unjustly  discriminatory  or  merely  ar- 
bitrary, if  tfli^  fille  id  n6£  tJb^efved,  classi- 
fications of  persons  in  connection  with  the 
regulation  of  the  hunting  of  galne  may  deny 
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to  some  residents  of  the  state  the  equal  pro- 
tection of  the  laws.  Harper  -v.  Galloway 
(Fla.),  19-235. 

When  a  statute  designed  for  the  protection 
of  game,  by  its  plain  terms  excludes  from  its 
benefits  a  portion  of  the  residents  of  the 
state,  or  imposes  on  some  of  the  residents  of 
the  state  burdens  not  put  on  others,  and  there 
appear  to  be  no  real  differences  in  conditions 
with  reference  to  the  regulation  to  fairly  ius- 
tify  the  classification  as  made,  the  statute 
may  in  effect  deny  to  residents  of  the  state 
the  equal  protection  of  the  laws  in  violation 
of  the  Fourteenth  Amendment  of  the  Federal 
Constitution.  Harper  c.  Galloway  (Fla.), 
19-235. 

Uniformity  as  to  persons  aifected.  — 
In  exercising  its  power  and  discretion  to 
control  and  regulate  the  subject  of  hunting 
game,  the  legislature  may  enact  any  law  it 
may  deem  advisable,  but  regulations  should 
affect  alike  all  persons  similarly  situated  and 
conditioned  with  reference  to  the  subject  regu- 
lated.    Harper  c.  Galloway  (Fla.),  19-235. 

Classification  of  persons  affect^4-  ~ 
The  discretion  of  the  legislature  in  classi- 
fying those  who  are  to  be  affected  by  a  regu- 
lation for  the  protection  of  game  will  not  be 
disturbed  by  the  courts  where  the  classifica- 
tion has  some  just,  fair,  and  practical  basis 
ill  real  differences  with  reference  to  the  sub- 
ject regulated,  and  all  doubts  will  be  resolved 
in  favor  of  the  validity  of  a  statute.  Harper 
V.  Galloway    (Fla.),   19-235, 

Cmel  and  ei^cessive  punishment.  —  A 
statute  making  the  possession  of  certain 
birds  with  intent  to  sell  them  a  misdemeanor 
and  graduating  the  punishment  for  the  crime 
according  to  the  number  of  birds  possessed  is 
not  unconstitutional  as  providing  for  cruel 
and  excessive  punishinent.  State  v.  Poole 
(Minn.),  3-12. 

4.  Possession  Duping  Close  Season. 

Game   taken  in   another  state.  —  The 

Minnesota  statute  providing  that  except  dur- 
ing a  specified  portion  of  the  year  no  person 
shall  sell  to  any  one  at  any  time  any  ruffed 
grouse  must  be  construed  as  applying  to  all 
ruffed  grouse,  whether  killed  or  captured 
v;ithin  or  without  the  state,  and  when  so 
construed  is  a  valid  exercise  of  the  state's 
police  power,  and  is  not  unconstitutional, 
either  as  taking  property  without  due  proc- 
ess of  law  or  as  interfering  with  interstate 
commerce.  State  V.  Shattuck  (Minn.),  6- 
934. 

The  New  York  Forest,  Fish,  and  Game 
Law  of  1900  did  not  apply  to  imported  game. 
People  V.  Bootman  (N.  Y.),  2-226. 

The  New  York  Forest,  Fish,  and  Game 
Law  of  1900  ia  not  affected  by  the  Act  of 
Congress  (31  U.  S.  St.  L.,  c.  553)  provid- 
ing that  foreign  game  transported  into  any 
state  shall  be  subject  to  the  laws  of  the  lat- 
ter.    People  V.  Bootman  (N.  Y.),  2-226. 

The  New  York  Laws  1902,  c.  194,  amend- 
ing the  Forest,  Fish,  and  Game  Law  of  1900 
so  as  to  apply  to  the  possession  of  imported 
game,  is  not  in  conflict  with  either  the  state 


or  Federal  Constitution.  People  v.  Bootman 
(N.  Y.),  2-226. 

The  provisions  of  the  New  York  Forest, 
Fish,  and  Game  Law  prohibiting  possession 
during  the  close  season  of  certain  game  ani- 
mals or  birds,  whether  they  have  been  taken 
within  the  state  or  have  been  imported  from 
without  the  state,  are  not  unconstitutional 
as  taking  property  without  due  process  of 
law.  People  ex  rel.  Hill  v.  Hesterberg  (N. 
Y.),  6-353. 

The  New  York  Forest,  Fish,  and  Game 
Law  prohibits  possession  during  the  close 
season  of  fish  or  game  imported  from  a  for- 
eign country  as  well  as  that  imported  from 
a  foreign  state,  an4  is  a  valid  exercise  of  the 
police  pow^r  cqnferrgd  upon  the  state  by 
Congress  by  the  Lacey  Act.  People  ex  rel. 
Hill  i).  Hesterberg  (N.  Y.)   6-353. 

Animals  raised  in  captivity.  —  The 
provision  of  the  Missouri  statute  for  the 
preservation  of  doe  deer  declaring  it  unlaw- 
ful for  any  person  "  to  have  in  possession  or 
transport  at  any  time  the  carcass  of  any 
deer,  or  any  portion  of  such  carcass,  unless 
the  same  has  thereon  the  natural  evidences 
of  its  sex,"  is  applicable  to  any  and  all  kinds 
of  deer,  including  those  raised  in  captivity, 
and  as  so  construed  is  within  the  police  power 
of  the  state  as  a  reasonable  regulation  look- 
ing to  the  effectual  enforcement  of  the  stat- 
ute, and  does  not  violate  any  constitutional 
provision  as  taking  property  without  due 
process  of  law.  State  v.  Weber  (Mo.),  12^ 
382. 

5.  Liability  fob  Violation  of  Eegulations. 

Defenses.  —  In  a  prosecution  under  the 
New  York  Forest,  Fish,  and  Game  Law  for 
having  possession  of  imported  plover  and 
grouse,  it  is  no  defense  that  the  birds  are 
different  varieties  of  plover  and  grouse  from 
those  which  are  native  to  the  state  of  New 
York.  People  ex  rel.  Hill  v.  Hesterberg  (N. 
Y.),  6-353. 

^vidence.  —  The  admissibility  of  certain 
evidence  as  to  the  possession  of  birds  in  vio- 
lation pf  a  game  law.  State  v.  Poole 
(Minn.),  3-12. 

6.  Seizube  and  Destbuction  of  Pbopebty. 

The  Nebraska  statute  giving  the  ganje  offi- 
cers of  the  state  power  to  seize  and  destroy 
all  guns,  ammunition,  dogs,  etc.,  actually 
used  by  persons  hunting  without  a  license  or 
perniit,  and  which  therefore  provides  for  the 
forfeiture  »nd  transfer  of  title  to  property 
without  a  hearing  on  the  guilt  or  innocence 
of  its  owners,  is  unconstitutional  9,s  depriv- 
ing the  owners  of  their  property  without  due 
process  of  law,  inasmuch  as  the  property  is 
susceptible  of  an  innocent  use.  McConnell  v 
McKjllip  (IS'eb.),  8-898. 
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See  Lotteries. 

Enjoining  use  of  building  for  gaming  house, 
see  Injuxctions,  2  g. 

Gambling  paraphernalia  as  subject  of  lar- 
ceny, see  Lakobny,  2  e. 

Recovery  of  gambling  implements,  see  Re- 
plevin, 1. 

1.  What  Constitutes  Gaming. 

a.  In  general. 

Gaming  and  gambling  synonymons.— 

In  their  criminal  sense,  the  terras  "  gaming  " 
and  "  gambling "  are  synonymous.  Opinion 
of  Justices   (N.  H.),  6-689. 

Game  defined.  —  A  "  game  "  is  a  contest 
for  success  or  superiority  in  a  trial  of  chance, 
skill,  or  endurance.  Opinion  of  Justices  (N. 
H.),  6-689. 

Distinction  betiireen  betting  and 
gaming.  —  The  distinction  between  "  bet- 
ting "  and  "  gaming "  is  that  gaming  always 
includes  a  wager,  while  betting  is  not  gaming 
unless  a  wager  is  laid  on  the  game.  Opinion 
of  Justices  (N.  H.),  6-689. 

There  has  always  been  observed  a  distinc- 
tion between  betting  and  gambling  or  the 
maintaining  of  a  house  or  place  to  which 
people  could  resort  to  gamble.  At  common 
law  wagers  on  different  subjects  were  legal 
and  might  be  enforced,  while  a  gambling 
house  or  a  resort  for  gamblers  was  a  public 
nuisance.  The  same  distinction  obtains  in 
the  state  of  New  York  where  ordinary  betting 
lias  never  been  made  a  crime,  while  the  keep- 
ing of  a  gambling  house  has  been  subject  to 
severe  punishment.  People  v.  Langan  (N. 
Y.),  17-1081. 

Flaying  for  price  of  game.  —  Playing 
pool  under  an  agreement  that  the  one  losing 
the  game  shall  pay  for  the  use  of  the  table 
is  betting  at  a  pool  table  within  the  Georgia 
statute  making  the  same  a  misdemeanor,  and 
the  fact  that  the  state  imposes  a  tax  on  the 
keeper  of  the  pool  table  does  not  aflfect  the 
question.     Hopkins  v.  State  (Ga.),  2-617. 

Sale  for  fntnre  delivery.  .—  No  recovery 
can  he  had  on  a  claim  against  a  bankrupt  for 
damages  arising  out  of  an  alleged  breach  of 


contract  by  the  bankrupt,  who  was  a  bucket 
shop  proprietor,  in  failing  to  carry  out  for 
the  claimant,  who  was  a  customer,  ordinary 
bucket  shop  transactions,  where  the  customer 
understood  the  nature  of  the  transactions 
and  knew  that  the  bucket  shop  was  not  actu- 
ally carrying  the  property  covered  by  his  or- 
ders; and  such  knowledge  will  be  held  to 
have  existed  notwithstanding  a  statement  on 
the  confirmation  slips  that  no  orders  were  re- 
ceived except  with  the  understanding  that  the 
actual  delivery  of  the  property  was  contem- 
plated, where  it  appears  that  the  customer 
was  a  man  of  keen  intelligence  and  extensive 
business  experience,  and  that  he  was  specu- 
lating to  the  amount  of  one  hundred  and 
forty  thousand  dollars  on  a  margin  of  one 
per  cent.  In  re  A.  B.  Baxter  &  Co.  (U.  S.), 
11-437. 

Slot  machines.  —  Slot  machines  where 
the  chances  are  unequal,  with  the  chances  in 
favor  of  the  machine,  are  ejusdem  generis 
with  gambling  games  specifically  mentioned 
in  section  1,  chapter  64,  Laws  of  1907,  and 
are  illegal.  Territory  v.  Jones  (N.  Mex.), 
20-128. 

Slot  machines  of  the  kind  described  in  the 
stipulation  filed  in  this  case  are  banking 
^imes  and  come  within  the  inhibition  of  sec- 
tion 1,  chapter  64,  Laws  of  1907.  Territory 
V.  Jones   (N.  Mex.),  20-128. 

b.  Betting  on  horse  races. 

Under  Arkansas  statute.  —  Under  the 
Arkansas  statute  making  it  a  crime  to  bet 
any  money  or  other  valuable  thing  on  "  any 
game  of  hazard  or  skill,"  horse  racing  is  not 
a  "  game,"  nor  is  betting  on  a  horse  race  a 
crime.     State  v.  Vaughan  (Ark.),  11-277. 

Under  Ontario  statute.  —  The  Ontario 
statute  permitting  betting  on  the  racecourses 
of  incorporated  racing  associations  under  cer- 
tain circumstances  does  not  preclude  the 
prosecution,  under  another  statute  prohibit- 
ing common  betting  houses,  for  keeping  a 
common  betting  house  on  such  racecourse, 
even  though  the  betting  therein  is  confined  to 
the  races  then  in  progress  upon  the  course. 
Rex  v.  Saunders  (Ont),  7-232. 
_  Under  New  Hampshire  statute.  —  The 
New  Hampshire  statute  prohibiting  gambling 
applies  to  pool-selling,  book-making,  and 
every  other  form  of  betting  on  the  result  of 
a  horse  race,  as  the  word  "  game "  in  the 
statute  includes  the  racing  of  horses.  Opin- 
ion of  Justices  (N.  H.),  6-689. 

c.  Bookmaking. 

Meaning  and  purpose  of  New  York 
statute.  —  The  term  "bookmaking"  orig- 
inally indicated  a  collection  of  sheets  of  paper 
or  other  substances  upon  which  entries  could 
be  made,  either  written  or  printed.  But  the 
term  has  been  used  in  many  ways,  and  in  de- 
termining its  meaning  as  used  in  section  351 
of  the  New  York  Penal  Code  it  is  necessary 
to  consider  the  evident  purpose  and  intention 
of  the  legislature  in  enacting  the  statute, 
giving  to  the  term  its  ordinary  and  accepted 
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meaning  as  it  was  understood  at  that  time. 
People  V.  Langaii  (N.  Y.),  17-1081. 

The  vice  of  bookmaking  chiefly  consists  in 
soliciting  and  in  the  inducing  the  public  to 
take  chances  in  the  carefully  figured  and 
planned  scheme  of  the  bookmaker,  and  this, 
in  order  to  be  profitable  to  him,  requires  the 
writing  out  of  the  list  of  the  odds  laid  on 
some  paper  or  material  so  that  they  can  be 
seen  by  those  who  are  solicited  to  invest.  It 
was  this  evil  which  the  legislature  sought  to 
pi  event  by  the  enactment  of  the  statute  of 
1908,  commonly  known  as  the  Hart-Agnew 
law.     People  v.  Langan  (N.  Y.),  17-1081. 

Oral  laying  and  publication  of  odds. 
—  ■  An  ofifer  to  bet  upon  a  horse  or  horses  that 
are  about  to  engage  in  a  race  in  which  the 
person  making  the  offer  lays  odds,  and  the 
oral  announcement  of  such  offer  to  other  per- 
sons, without  recording  or  registering  any 
bets  or  wages,  does  not  constitute  bookmak- 
ing, within  the  meaning  of  the  New  York 
statute.     People  v.  Langan  (N.  Y.),  17-1081. 

d.  Betting  on  elections. 

Common-laxr  mle.  —  Bets  on  the  result 
of  an  election  are  void  at  common  law  as 
being  against  public  policy.  Motlow  v.  John- 
son  (Ala.),  8-188. 

e.  Licensed  games. 

Effect  of  license.  —  The  effect  of  paying 
a  tax  to  engage  in  the  business  of  buying  and 
selling  "  futures "  upon  the  right  to  impose 
a  penalty  for  gaming.  Miller  v.  Shropshire 
•  (Ga.),  4-574. 

The  charter  of  the  New  England  Breeders' 
Club  authorizing  it  to  hold  horse  races  does 
not  empower  it  to  conduct,  license,  or  per- 
mit on  its  premises  pool-selling,  bookmaking, 
or  any  other  form  of  betting  or  gambling 
on  the  result  of  such  races.  Opinion  of  Jus- 
tices  (N.  H.),  6-689. 

Constitutionality  of  licensing  stat- 
ute. —  The  Kentucky  statute  licensing  and 
regulating  horse  racing  held  constitutional. 
Grainger  v.  Douglas  Park  Jockey  Club  (U. 
S.),  8-997. 

2.  Gaming  HonsES. 

Movable  booth.  —  A  wooden  box  or  booth, 
moved  about  on  casters  from  one  part  to  an- 
other of  the  grounds  of  an  incorporated  rac- 
ing association,  during  the  progress  of  a  race 
meeting  and  used  by  bookmakers  for  the  pur- 
pose of  making  and  recording  bets  with  the 
public,  is  an  "  office  "  or  "  place  "  within  the 
Ontario  statute  defining  a  common  betting 
house  as  a  "  house,  office,  room,  or  other  place 
opened,  kept,  or  used  for  the  purpose  of  bet- 
ting."    Rex  V.  Saunders   (Ont.),  7-232. 

Bucket  shop.  —  The  transactions  of  a 
bucket  shop  constitute  gaming,  consequently, 
a  person  who  keeps  a  bucket  shop  is  liable  to 
conviction  under  the  statute  which  makes  it 
a.  criminal  offense  to  keep  any  house,  vessel, 
or  place  for  the  purpose  of  gaming.  Wade  v. 
United  States  (D.  C),  17-707. 


3.   Civil   Rights   and   Liabilities   Abising 
Out  of  Gambling  Transactions. 

a.  Recovery  of  money  lost  at  gambling. 

Sums  paid  as  margins.  —  Equity  will 
not  aid  a  party  to  a  gambling  contract  predi- 
cated upon  the  expected  fluctuations  of  the 
stock  market,  in  recovering  the  sums  paid  as 
laargins,  nor  enforce  an  illegal  contract  by 
enjoining  the  withdrawal  from  the  bank  by 
the  broker  of  a  sum  standing  there  to  his 
credit  upon  the  ground  that  it  consists  of 
margins  so  paid.  Baxter  v.  Deneen  (Md.), 
1-147. 

Joint  liability  under  Alabama  stat- 
ute. —  Under  a  statute  authorizing  the  re- 
covery of  money  lost  on  any  game  or  wager, 
the  loser  of  an  election  bet  made  with  two  or 
more  persons  cannot  maintain  an  action 
against  the  winners  jointly,  but  can  only  re- 
cover from  each  winner  the  amount  won  by 
him.     Motlow  v.  Johnson   (Ala.),  8-188. 

b.  Recovery  of  gambling  debt. 

Forbearance  to  sue  as  neur  considera- 
tion. —  An  action  by  a  bookmaker  for  a 
sum  of  money  admitted  by  the  plaintiff's 
answer  to  interrogatories  to  be  gambling 
debts  ought  not  to  be  summarily  dismissed  as 
frivolous  and  vexatious  where  the  plaintiff 
alleges  in  his  answer,  as  other  considerations 
for  the  defendant's  indebtedness,  the  plain- 
tiff's forbearance  to  sue  and  his  giving  time 
to  the  defendant  at  the  latter's  request,  in- 
asmuch as  the  possible  apprehension  of  the 
defendant  of  the  consequences  of  not  paying 
the  debt,  which  it  would  be  competent  for  the 
plaintiff  consistently  with  the  pleadings  to 
prove,  might  constitute  a  new  and  valid  con- 
sideration for  the  debt.  Goodson  v.  Grier- 
son  (Eng.),  14-247. 

c.  Recovery  of  money  lent  for  gaming. 

Conflict  of  laws.  —  Money  lent  in  a  for- 
eign country  for  the  purpose  of  being  used 
by  the  borrower  for  gaming,  the  game  not 
being  illegal  by  the  law  of  that  country,  may 
be  recovered  in  the  English  courts.  Saxby  v. 
Fulton  (Eng.),  17-39. 

d.  Injunction   against   maintenance    of   gam- 
bling house. 

Pool  room.  —  The  maintenance  in  a  quiet 
and  orderly  manner  of  a  turf  exchange  or 
pool  room  wherein  money  is  received,  won, 
and  lost  on  horse  races,  and  which  is  at- 
tended by  fifteen  to  thirty  persons  daily  for 
the  purpose  of  betting  on  horse  races,  and 
the  advertisement  of  such  pool  room  and  the 
furnishing  at  times  of  a  vehicle  to  bring  pa- 
trons to  it,  although  a  violation  of  the  crim- 
inal laws,  present  no  ground  of  equity  juris- 
diction authorizing  an  injunction.  State  v. 
Vaughan   (Ark.),  11-277. 

4.  Seizure  and  Destruction  op  Gambling 

Instruments. 

Constitutionality  of  statutes  author- 
ising. —  The  West  Virginia  statute  author- 
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izing  the  seizure  and  forfeiture  of  gaining 
tables  is  constitutional.  Woods  v.  Cottrell 
(W.  Va.),  2-933. 

The  provisions  of  the  Idaho  Anti-gambling 
Act,  which  authorizes  the  summary  seizure 
and  destruction  of  gambling  devices,  is  a  con- 
stitutional and  legitimate  exercise  of  the 
police  power  of  the  state  for  the  suppression 
and  prevention  of  crime  and  the  protection  of 
the  public  morals  and  welfare  of  the  state, 
and  is  not  in  conflict  with  the  state  constitu- 
tion as  depriving  the  citizen  of  his  property 
without  due  process  of  law.  Mullen  r.  Mose- 
ley  (Idaho),  13-450. 

Gambling  instruments  nuisances.  — 
Gambling  was  a  nuisance  at  common  law, 
and  is  a  crime  under  the  statutes  of  Idaho, 
and  the  machines,  instruments,  and  devices 
designed  and  intended  for  carrying  on  such 
nuisance  and  crime  are  themselves  nuisances. 
Mullen  V.  Moseley  (Idaho),  13-430. 

Procedure  under  statute.  —  When  gam- 
ing tables  are  seized  under  a  warrant  from  a 
justice  under  the  West  Virginia  statute,  the 
justice  cannot  order  them  to  be  burnt.  This 
can  be  done  only  upon  a  conviction  of  their 
owner  upon  a  charge  of  keeping  them,  in  a 
criminal  or  circuit  court,  and  under  its  or- 
der.    Woods  1-.  Cottrell  (W.  Va.),  2-933. 

Prohibition  to  prevent  seizure.  —  A 
writ  of  prohibition  will  not  lie  against  a 
justice  and  a  constable  to  prevent  a  seizure 
of  a  slot  machine  as  a  gaming  table.  Woods 
V.  Cottrell  (W.  Va.),  2-933. 

5.  Indictment. 

Description  of  gaming  table.  —  There 
is  no  merit  in  the  contention  that  an  indict- 
ment charging  a  defendant  simply  with  keep- 
ing and  maintaining  a  gambling  table  is  de- 
fective because  it  fails  to  set  forth  the  nature 
or  kind  of  table  that  he  is  charged  with 
keeping.  The  statute  aims  its  penalty  at 
the  use  to  which  the  table  is  put,  or  for 
which  it  is  kept,  without  reference  to  the 
kind  or  character  of  such  table.  Any  man- 
ner or  kind  of  table  kept  and  maintained  for 
gambling  purposes  falls  within  the  inhibition 
of  the  statute.  Irvin  v.  State  (Fla.),  10- 
1003. 

6.  Evidence. 

Sufficiency   to    sustain   conviction.   — 

On  a  prosecution  for  keeping  a  gambling  re- 
sort, evidence  examined  and  held  sufficient  to 
sustain  a  conviction.  State  K.  Chase  (N. 
Dak.),  17-520. 


GAMES. 

See  Gaming  and  Gaming  Hodses. 
Piohibition  of   playing  of  games  in  streets, 
see  Steeets  and  Highways,  5  a. 


GABAGE. 

Effect  of  restriction  against  building  for 
shops  of  any  njeohanical  purpose,  see 
Deeds,  3  c. 


GARBAGE. 

Regulating  removal  and  disposal  of  garbage, 
see  Health,  2  a;  Municipal  Coepoba- 
TioNS,  4  d  (3). 

Validity  of  ordinance  forbidding  removal  of 
garbage  by  any  but  city  officials,  see 
Municipal  Coepoeations,  5  f  (2). 
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ministrator, or  guardian,  828. 

c.  Property  in  hands  of  receiver,  829. 
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e.  Foreign  railroad  cars,  829. 

f.  Joint  debts,  829. 
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nishee,  829. 

3.  Defenses   Available  to  Gabnishee, 
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a.  In  general,  830. 

b.  Set-ofif,  830. 

4.  Duty  or  Gabnishee  to  Defendant, 

830. 

5.  Effect  oe  Gaenishment  upon  Othee 

Proceedings     against    Gabnishee, 
830. 

6.  Pbiobity  among  Claimants,  830. 

7.  Jurisdiction  of  Coubts,  831. 

8.  Pleading,  831. 

Change  of  venue  in  garnishment  proceeding, 
see  Change  of  Venue,  1  b. 

Effect  of  garnishment  proceedings,  as  sus- 
pending interest,  see  Interest,  3. 

Restraining  garnishment  proceedings,  see  In- 
junctions, 2c  (3). 

Right  to  maintain  garnishment  proceedings 
as  affecting  right  to  set  aside  fraudu- 
lent conveyance,  see  Fraudulent  Con- 
veyances, 4  c. 

1.  Peopeety  Subject  to  Gaenishment. 

a.  In  general. 

Death  benefit.  —  The  Michigan  statute 
providing  that  money  or  other  benefit  "  to  be 
paid  "  by  a  beneficial  association  shall  not  be 
liable  to  attachment  or  garnishment  applies 
to  money  only  before  it  h9,s  been  paid  over  to 
the  beneficiary,  and  therefore  does  not  exempt 
from  garnishment  money  which  has  been 
paid  as  a  benefit  to  the  beneficiary  and  has 
been  deposited  by  him  in  a  bank.  Recor  V. 
Commercial,  etc.,  Bank  (Mich.),  7-754. 

b.  Property  held  by  executor,  administrator, 
or  guardian. 

TTnder  Ohio  statute.  —  The  Ohio  stat- 
utes do  not  authorize  a  service  of  process  of 
garnishment  on  an  executor  or  administrator. 
Orlopp  r.  Schueller   (Ohio),  2-919. 

Before  order  of  distribution.  —  Prop- 
erty held  by  the  executor  or  administrator  in 
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a  representative  capacity  cannot  be  reached 
by  attachment  or  garnishment  process  in  an 
action  against  the  heir  or  legatees  before  an 
Older  of  distribution.  Orlopp  r.  Schueller 
(Ohio),  2-919. 

After  assignment  by  beneficiary,  — 
Garnishment  of  an  administrator  for  debts 
due  by  the  decedent's  heirs,  after  tlie  heirs 
have,  in  good  faith,  assigned  all  their  interest 
in  the  decedent's  estate,  uceomplislies  noth- 
ing.    Pugh  r.  Jones   (Iowa),  13-499. 

Property  in  hands  of  gnardian.  —  A 
guardian  holding  property  as  an  officer  of 
the  court  is  not  subject  to  garnishment.  Pugh 
V.  Jones   (lovpa),  13-499. 

c.  Property  in  hands  of  receiver. 

Necessity  of  leave  of  court.  —  Where 
nothing  remains  to  be  done  by  a  receiver  ex- 
cept to  pay  money  upon  a  final  decree,  a 
creditor  of  the  person  to  whom  the  money  is 
payable  may,  without  leave  of  court,  com- 
mence garnishment  proceedings  to  secure  such 
fund.  Robertson  v.  Detroit  Pattern  Works 
(Mieh.),  15-131. 

d.  Salary  of  public  officer. 

Michigan  statute.  —  Under  the  Michi- 
gan statute  relative  to  garnishment  proceed- 
ings, the  salary  of  an  officer  or  employee  of 
a  municipal  corporation  is  subject  to  gar- 
nishment. Dunkley  v.  Marquette  (Mich.), 
17-523. 

e.  Foreign  railroad  cars. 

In  general.  —  A  car  of  a  foreign  corpora- 
tion sent  into  a  state  with  freight  to  be  de- 
livered, and  then  reloaded  and  returned  with- 
iu  a  reasonable  time,  is  not  liable  to  an 
attachment  issued  in  an  action  in  a  state 
court.  Conuery  v.  Quincy,  etc.,  E.  Co. 
(Minn.),  2-347. 

Effect  of  contract  betireen  owner  and 
user.  —  Where  a  domestic  railroad  company 
leeeives  from  a  railroad  company  in  another 
state  a  car,  under  a  contract  by  which  the 
domestic  company  has  the  right  to  carry  the 
ear  loaded  to  its  destination  in  the  domestic 
state  and  unload  it,  and  then  to  reload  and 
return  it  to  the  owner  beyond  the  limits  of 
tbo  state,  paying  for  the  use  of  the  car,  the 
right  of  the  domestic  company  to  the  use 
of  the  car  is  superior  to  the  right  of  an  at- 
taching creditor  who,  without  any  other  lien, 
seeks  to  subject  the  car  to  attachment  by  the 
service  of  the  summons  of  garnishment  upon 
the  domestic  company;  and,  in  the  absence 
of  appropriate  equitable  pleadings  in  a  court 
with  jurisdiction  to  render  affirmatively  equi- 
table relief,  such  car  is  not  subject  to  process 
of  garnishment.  Southern  Flour,  etc.,  Co. 
V.  Northern  Pacific  K.  Co.   (Ga.),  9-437. 

Where  a  domestic  railroad  company  re- 
ceives from  a  connecting  railroad  company 
of  another  state  a  railroad  car  loaded  with 
freight,  consigned  from  a  point  in  another 
state  to  a  point  in  the  domestic  state,  under 
a  prevailing  custom  among  railroads,  and 
under  a  contract  between  the  two  roads  at 
interest,   that,  instead   of  unloading  and   re- 


loading at  the  point  of  intersection  outside 
of  the  state,  the  domestic  company,  upon 
payment  for  the  use,  shall  liave  the  right  to 
bring  the  foreign  car  loaded  into  the  state 
and  to  the  point  of  destination,  there  to  be 
unloaded  and  afterwards  reloaded  with 
freight,  and  then  returned  in  the  direction 
from  which  it  came,  to  a  point  beyond  the 
limits  of  the  state,  such  car,  while  within 
tlie  stale,  is  not  exempt  from  attachment 
sought  to  be  executed  by  service  of  summons 
of  garnishment  for  collection  of  a  debt  al- 
leged to  be  due  by  the  owner,  upon  the  ground 
that  the  impounding  of  the  ear  is  such  an 
interference  with  interstate  commerce  as  to 
be  violative  of  the  Constitution  of  the  United 
States  or  of  the  statutes  of  the  United 
States.  Southern  Flour,  etc.,  Co.  ■t.  North- 
ern Pacific  R.  Co.  (Ga.),  9-437. 

f.  Joint   debts.  , 

Action  against  one  creditor   only.  — 

In  Wisconsin  a  debt  due  jointly  to  the  prin- 
cipal defendant  and  another  cannot  be  reached 
by  garnishment  in  an  action  against  the 
principal  defendant  alone.  Badger  Lumber 
Co.  V.  Stern  (Wis.),  3-802. 

Debt  due  to  husband  and  ^srite.  —  In 
Wisconsin  a  debt  due  jointly  to  a  husband 
and  wife  cannot  be  reached  by  garnishment 
in  an  action  against  the  husband  alone. 
Badger  Lumber  Co.  v.  Stern  (Wis.),  3-802. 

2.  Who  May  Be  Summoned  as  Garnishee. 

County.  —  The  Florida  statute  providing 
for  garnishment  does  not  authorize  a  writ  to 
issue  against  a  county  and  where  such  writ 
has  been  issued  and  judgment  entered  against 
a  county,  the  judgment  is  void.  Duval 
County  V.  Charleston  Lumber,  etc.,  Co.  ( Fla. ) , 
3-174. 

School  district.  —  The  rule  of  public  pol- 
icy which  exempts  public  municipal  corpora- 
tions from  liability  to  garnishment  proceed- 
ings at  law  extends  to  school  districts,  and, 
consequently,  a  school  district  which  has  en- 
tered into  a  contract  for  the  erection  of  a 
school  buildiug,  and  which  has  a  fund  in  the 
hands  of  its  directors  to  be  devoted  to  that 
purpose,  is  not  liable  to  garnishment  by 
creditors  of  the  building  contractor  in  a 
court  of  law.  Where,  however,  the  building 
has  been  completed,  and  the  purpose  con- 
summated for  which  the  fund  was  raised, 
there  is  no  rule  of  public  policy  which  pre- 
vents the  creditors  of  the  contractor  from 
going  into  equity  and  having  the  funds  in  the 
hands  of  the  district  subjected  to  the  pay- 
ment of  their  claims.  Plummer  v.  School 
District  (Ark.),  17-508. 

Nonresident.  —  The  validity  in  a  foreign 
state  of  a  judgment  against  a  nonresident 
garnishee  served  with  process  while  tempo- 
rarily within  the  domestic  state.  Harris  v. 
Balk  (U.  S.),  3-1084. 

Garnishment  of  corporation  by  cred- 
itor of  stockholder.  —  A  corporation  whose 
stock  certificates  have  been  issued  and  de- 
livered to  the  stockholder  cannot  be  said  to 
be  indebted  to  the  stockholder  or  to  have  in 
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its  possession  property  or  eflfects  belonging 
to  him  <io  us  to  be  subject  to  garnishment  in 
respect  to  such  stock  by  a  creditor  of  the 
stockholder  under  the  provisions  of  section 
21  of  tlie  Illinois  Attachment  Act,  which  pro- 
vides that  when  the  sheriff  or  other  oflBcer 
is  unable  to  find  property  of  any  defendant 
sufficient  to  satisfy  the  attachment,  he  shall 
summon  the  persons  mentioned  in  the  writ 
as  garnishees,  and  all  other  persons  within 
his  county  having  any  property,  effects, 
ehoses  in  action,  or  credits  in  their  posses- 
sion or  power  belonging  to  the  defendant  or 
who  are  in  anywise  indebted  to  such  defend- 
ant. Pease  v.  Chicago  Crayon  Co.  (III.),  14- 
263. 

3.  Defenses  Available  to  Garnishee. 

a.   In   general. 

Statutory  exemption  of  principal  de- 
fendant. —  Where  the  principal  defendant 
in  a  garnishment  proceeding  under  the  Michi- 
gan statute  is  a  nonresident,  he  is  not  en- 
titled to  an  exemption  given  by  the  statute. 
Kelson  v.  Detroit,  etc.,  R.  Co.  (Mich.),  10- 
500. 

Evidence  reviewed,  in  a  garnishment  pro- 
ceeding, and  held  sufficient  to  show  that  the 
principal  defendant  is  a  nonresident.  Kelson 
V.  Detroit,  etc.,  R.  Co.   (Mich.),  10-500.  ^ 

Vacation  of  judgment  in  principal 
case.  —  On  appeal  by  a  garnishee  from  a 
judgment  against  him,  the  appellate  court 
will  reverse  the  judgment  and  discharge  the 
garnishee  if  its  records  show  that  it  has  pre- 
viously reversed  a  judgment  against  the  de- 
fendant in  the  principal  action  upon  which 
tho  garnishment  is  based.  Chicago  Herald 
Co.  V.  Bryan  (Mo.),  6-751. 

Bankruptcy  of  principal  defendant. — 
The  adjudication  of  the  defendant  is  a  gar- 
nishment proceeding  in  a  state  court  to  be 
a  bankrupt,  ipso  facto  dissolves  the  garnish- 
ment where  it  was  commenced  within  four 
months  before  the  adjudication,  and  author- 
izes the  dismissal  of  the  garnishment  pro- 
ceeding on  the  motion  of  the  garnishee. 
Hobbs  V.  Thompson   (Ala.),  18-381. 

Equities  bet^reen  garnishee  and  de- 
fendant. —  A  lien  acquired  by  garnishment 
is,  in  the  absence  of  some  special  and  su- 
perior right  in  plaintiff,  subject  to  all 
equities  existing  between  the  garnishee  and 
the  defendant.  Wunderlich  v.  Merchants 
Nat.  Bank   (Minn.),  18-212. 

b.    Set-off. 

Application  of  equitable  doctrine,  in 
general.  —  The  equitable  doctrine  of  set-off 
may  be  applied  by  a  court  of  equity  in  gar- 
nishment proceedings  in  all  cases  where  the 
plaintiff  presents  no  superior  right.  Wunder- 
lich i;  Merchants  Nat.  Bank  (Minn.),  18- 
212. 

Unmatured  claims.  —  A  bank,  summoned 
as  garnishee  in  an  action  against  one  of  its 
depositors,  may  set  off  against  the  depositor's 
general  account  unmatured  notes  held  by  it 
ijt  the  ti^e  pf  the  service  of  the  garnishee 


summons,  when  it  appears  that  the  depositor 
is  insolvent.  Wunderlich  v.  Merchants  Nat. 
Bank   (Minn.),  18-212. 

It  need  not  be  shown  that  the  depositor 
had  at  the  time  of  the  service  of  the  sum- 
mons been  formally  adjudged  an  insolvent  in 
insolvency  or  bankruptcy  proceedings.  In- 
solvency in  fact  is  all  that  is  necessary  to 
entitle  the  garnishee  to  the  remedy.  Wunder- 
lich V.  Merchants  Nat.  Bank  (Minn.),  18- 
212. 

Necessity  of  special  plea,  —  As  the  sole 
purpose  of  a  garnishment  proceeding  under 
the  Mississippi  statute  is  to  ascertain  what 
the  garnishee  owes  the  defendant,  a  garnishee 
may  avail  himself  of  the  defense  of  set-off 
without  having  sjjecially  pleaded  such  de- 
fense. Melton  Hardware  Co.  v.  Heidelberg 
(Miss.),  15-704. 

But  even  if  it  should  be  held  that  in  such 
a  proceeding  the  defense  of  set-off  must  be 
pleaded  specially,  the  right  to  rely  on  the 
garnishee's  failure  to  plead  such  defense  is 
waived  by  the  plaintiff's  failure  to  object 
specifically  to  the  introduction  of  evidence 
of  set-off.  Melton  Hardware  Co.  v.  Heidel- 
berg (Miss.),  15-704. 

4.  Duty  of  Garnishee  to  Defendant. 

Notice  of  institution  of  proceeding. — 

The  effect  of  the  failure  of  a  nonresident 
garnishee  served  within  the  state  to  notify 
his  creditor  of  the  institution  of  garnishment 
proceedings.  Harris  v.  Balk  (U.  S.),  3-1084. 
Setting  up  exemption  of  defendant.  — 
One  who  owes  wages  which  are  exempt  from 
garnishment,  upon  being  garnished,  should 
set  up  the  fact  of  exemption  in  his  answer, 
and  if  he  fails  to  do  so  and  permits  judg- 
ment to  be  rendered  against  himself,  and 
then  pays  the  money  due  for  wages  into 
court,  he  does  so  at  his  peril  and  will  be  lia- 
ble in  a  suit  by  the  laborer  for  the  amount 
of  the  wages.  Southern  R.  Co.  v.  Fulford 
(Qa.),  5-168. 

5.    Effect   of   Garnishment   upon    Other 
Proceedings  against  Garnishee. 

Action  to  recover  debt.  —  The  pendency 
of  a  garnishment  action  constitutes  a  de- 
fense by  way  of  a  plea  in  abatement  in  a 
subsequent  action  brought  against  the  gar- 
nishee by  his  creditor  to  recover  the  debt 
sought  to  be  reached  by  the  garnishment 
process,  and  the  proper  practice  in  such  case 
is  for  the  court  to  order  a  stay  of  pro- 
ceedings in  the  action  to  recover  the  debt, 
pending  the  determination  of  the  liability  of 
the  garnishee  in  the  garnishment  action. 
American  Hardwood  Lumber  Co.  v.  Joannin- 
Hansen  Co.   (Minn.),  9-477. 

6.    Priority    Among    Claimants. 

In  cases  of  equitable  gamisbment.  — 

Equity  follows  the  law  as  to  priority  in  gar- 
nishment proceedings,  and  the  creditor  who 
first  files  his  suit  is  entitled  to  preference  in 
the  satisfaction  of  his  claim,  unless  he  makes 
his  complaint  a  genera\  creditor's  hill,  iiv 
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which  case  he  and  all  subsequent  creditors 
are  entitled  to  share  in  the  fund  pro  rata. 
Plummer  r.   School  District    (Ark.),  17-508. 

7.    JUKISDICTION   OP   COUBTS. 

Justice's  court.  —  Where,  in  an  action 
before  a  justice  of  the  peace,  a  writ  of  gar- 
nishment is  sued  out,  the  justice  has  juris- 
diction to  render  a  judgment  against  the 
garnishee  for  the  amount  found  due  by  the 
principal  defendant,  though  the  whole  sum 
due  by  the  garnishee  to  the  principal  de- 
fendant is  in  excess  of  the  justice's  jurisdic- 
tion, as  the  amount  sued  for  in  the  principal 
action  is  the.  amount  in  controversy.  Davis 
V.  Choctaw,  etc.,  R.  Co.   (Ark.),  3-658. 

Court  in  trhich  proceeding  is  pend- 
ing. —  The  proper  tribunal  to  determine 
whether  a  garnishee  m.ay  be  charged  as  such 
on  the  facts  of  his  disclosure  is  the  court  in 
which  the  garnishment  action  is  pending. 
American  Hardwood  Lumber  Co.  v.  Joannin- 
Hansen  Co.    (Minn.),  9-477. 

8.  Pleading. 

Averinent  of  joint  debt  by  defendant. 

—  The  fact  that  in  a,  garnishment  proceeding 
the  answer  of  the  garnishee  states  as  a  con- 
clusion that  his  indebtedness  is  to  the  prin- 
cipal defendant,  without  mentioning  the  joint 
creditor,  is  immaterial  when  the  conclusion 
is  followed  by  a  statement  of  the  fact  that 
his  indebtedness  is  under  a  written  contract 
mentioned,  whereby  he  agrees  to  pay  a  cer- 
tain sum  to  the  principal  defendant  and  an- 
other. Badger  Lumber  Co.  v.  Stern  (Wis.), 
3-802. 
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Character   as  mineral,   see  Mines  and  Min- 

EBALS. 

Fixing  charges  for  gas  as  defining  equal  pro- 
tection of  laws,  see  Constitutional 
Law,  10. 

Illuminating  gas  as  subject  of  larceny,  see 
Laeceny,  2  a, 

1.  Duty  to  Fubnish  Gas. 
Construotion   of   charter.   '-  Where   a 
(HwporattQu  is  fame^  "for  the  purpose  of 


producing,  purchasing,  and  acquiring  natural 
gas "  and  "  of  piping  and  transpoi'ting  nat- 
ural gas  from  the  place  or  places  where  it  is 
produced,  purchased,  or  acquired  "  to  certain 
named  towns  and  cities  situated  in  the  coun- 
ties along  the  line  of  said  company  and  be- 
tween the  termini  thereof,  "  and  to  other 
cities,  villages,  and  places  in  the  counties 
aforesaid,"  it  is  not  one  of  the  charter  obli- 
gations of  such  corporation  to  furnish  natural 
gas  to  consumers  in  all  of  such  cities,  towns, 
and  villages.  East  Ohio  Gas  Co.  v.  Akron 
(Ohio),  18-332. 

Duty  to  furnish  at  reasonable  price. 
—  One  of  the  conditions  to  the  exercise  of  the 
privilege  of  conducting  a  gas  business  under 
a  legislative  grant  is,  that  in  the  absence  of 
legislative  prescription  restricting  the  rate 
of  compensation  for  service  furnished,  the 
grant  carries  by  implication  the  obligation 
to  furnish  the  service  at  a  reasonable  price. 
Madison  v.  Madison  Gas,  etc.,  Co.  (Wis.), 
9-819. 

2.  Contracts  with  Municipalities. 

Acceptance  of  ordinance.  —  When  a 
municipal  corporation,  by  ordinance,  gives 
its  consent  that  a  natural  gas  company  may 
enter  the  municipality,  lay  down  its  pipes 
therein  and  furnish  gas  to  consumers  upon 
terms  and  conditions  imposed  by  the  ordi- 
nance, which  are  accepted  in  writing  by  said 
company,  such  action  by  both  parties  con- 
stitutes a  contract  and  the  rights  of  the 
parties  thereunder  are  to  be  determined  by 
the  contract  itself.  East  Ohio  Gas  Co.  v. 
Akron  (Ohio),  18-332. 

Intention  of  parties.  —  While  much  re- 
gard will  be  given  to  the  clear  intention  of 
the  parties,  yet  where  the  contract  is  en- 
tirely silent  as  to  a  particular  matter,  the 
courts^  will  exercise  great  caution  not  to  in- 
clude in  the  contract,  by  construction,  some- 
thing which  was  intended  to  be  excluded. 
East  Ohio  Gas  Co.  v.  Akron  (Ohio),  18-332. 

3.  Liability  to  Taxation. 
Exemption  under  Louisiana  constitu- 
tion. —  Manufacturers,  with  certain  speci- 
fied exceptions,  are  exempted  by  the  Louisi- 
ana .constitution  from  license  taxation.  An 
exception  thus  expressly  made  cannot  be 
added  to.  Hence,  a  producer  of  gas  is  ex- 
empt, if  shown  to  be  a  manufacturer.  The 
exemption  cannot  by  interpretation  be  re- 
stricted to  manufacturers  of  articles  of  com- 
merce. State  V.  New  Orleans  Lighting  Co 
(La.),  10-667. 

4.  Regulation  of  Rates  by  Statute  ob 
Ordinance. 

a.   In   general. 

Power  of  state  to  regulate.  —  A  state 
statute  fixing  the  rate  to  he  charged  for 
gas  is  valid,  unless  such  rate  is  plainly 
unreasonable  to  the  extent  that  its  enforce- 
ment would  be  equivalent  to  the  taking  of 
property  for  public  use  without  such  com- 
pensation ««  U^der  tlie  oiroumatfinees  iu  just. 
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both  to  the  owner  and  the  public,  the  priee 
fixed  failing  to  yield  a  fair  return  upon  the 
value  of  the  property  at  the  time  the  rate 
becomes  effective.  Willcox  v.  Consolidated 
Gas  Co.   (U.  S.),  15-1034. 

Poorer  of  city  to  regnlate.  —  A  munici- 
pal corporation  cannot  fix  the  price  at  which 
3  gas  company  shall  supply  its  patrons  in 
the  absence  of  express  or  implied  statutory 
authority:  Eichmond  r.  Richmond  Xatnral 
Gas  Co.'(Ind.),  11-740. 

Order  of  illegal  oominission,  —  \Yl!ere 
the  statute  under  which  a  gas  commission 
has  been  appoirrted  has  been  held  by  the 
highest  court  of  the  state  to  be  unconstitu- 
tional, a  previous  order  of  such  commission 
fixing  the  price  to  be  charged  to  consumers 
of  gas  must  be  regarded  as  invalid.  Willcox 
V.  Consolidated  Gas  Co.   (U.  S.),  15-1034. 

Application  of  statute  to  existing 
companies.  —  The  Indiana  statute  which 
confers  authority  on  a  municipal  corpora- 
tion to  fix  the  price  of  gas  by  "  franchise " 
does  not  confer  the  power  to  fix  the  price  as 
a  condition  upon  an  existing  franehise.  Rich- 
mond V.  Richmond  Natural  Gas  Co.  { Ind. ) , 
11-746. 

JJeeessity  of  assent  Tjy  company.  —  Un- 
der the  Indiana  statute  of  1905,  conferring 
upon  towns  and  cities  the  power  to  fix  the 
price  of  natural  gas  "  by  contract  or  fran- 
ehise," it  is  essential  to  the  validity  of  the 
"  contract "  by  which  a  municipal  corpora- 
tion attempts  to  limit  charges  for  gas  sup- 
plied by  a  gas  company  that  the  assent  of 
the  company  to  the  ordinance  limiting  its 
charges  shall  be  shown.  Richmond  v.  Rich- 
mond Natural  Gas  Co.  (Ind.),  11-746. 

Acceptance  of  f  rancliise  as  consent. — 
Where  a  municipal  ordinance  granting  a  gas 
franchise  contains  a  provision  reserving  to 
the  city  council  the  right  to  fix  the  price  to 
be  charged  for  gas  after  a  specified  period 
of  time,  the  acceptance  of  such  franchise  by 
the  company  creates  a  contract  by  which  the 
council  at  the  expiration  of  the  time  stated 
is  empowered  to  fix  reasonable  rates.  Rich- 
mond V.  Richmond  Natural  Gas  Co.  (Ind.), 
11-746. 

Injunction  to  prevent  enforcement  of 
statute.  —  Where  the  statutory  rate  to  be 
charged  for  gas  indicates  a  very  narrow  line 
of  division  between  possible  confiscation  and 
proper  regulation  as  based  upon  the  value  of 
the  gas  company's  property,  and  the  division 
depends  upon  the  varying  opinions  of  wit- 
nesses as  to  such  value  and  upon  the  appre- 
hended result  of  operating  under  such  rate, 
a  court  of  equity  should  not  restrain  the  en- 
forcement of  such  rate  until  a  fair  trial  has 
been  made  oi  continuing  the  business  there- 
under. Willcox  f.  CoMsblidated  Gas  Co. 
(U.  S.),  15-1034. 

Validity  of  provision  requiring  in- 
creased pressure.  —  In  a  statute  which  not 
only  fixes  the  price  to  be  chatged  for  gas  but 
requires  such  increased  pressure  that  the  use 
of  the  existing  mains  and  other  service  pipes 
would  involve  great  danger  of  explosion,  and 
that  before  compliance  with  the  statute  would 
be  safe  the  mains  and  pipes  would  have  to 


be  strenthened  throughout  by  a;n  outlay  of 
millions  of  dollars  from  which  no  return 
could  be  obtained  at  the  rates  provided  in  the 
statute,  the  provision  as  to  the  increased 
pressure  is  unconstitutional.  But  the  inva- 
lidity of  the  provision  does  not  render  in- 
valid other  provisions  of  the  statute  which 
are  separable  therefrom.  Willcox  v.  Consoli- 
dated Gas  Co.  (U.  S.),  15-1034. 

E:^ect  of  excessive  penalties.  —  Pen- 
alties imposed  for  the  violation  of  such  a 
statute  which  are  enormous  and  overwhelm- 
ing in  amount  are  void.  But  the  invalidity 
of  the  provision  as  to  penalties  does  not  ren- 
der invalid  other  provisions  of  the  statute 
which  are  separable  therefrom.  Willcox  n. 
Consolidated  Gas  Co.    (U.  S.),  15-1034. 

What  constitutes  reasonable  profit.  — 
Six  per  cent,  on  the  fair  value  of  the  prop- 
erty devoted  to  public  use  by  the  Consolidated 
Gas  Company  of  New  York  is  a  reasonable 
return  upon  its  investment.  Willcox  v.  Con- 
solidated Gas  Co.    (U.  S.),  15-lOri. 

Siifficiency  of  evidence  that  rate  is 
confiscatory.  —  In  an  action  by  the  Con- 
solidated Gas  Company  of  New  York  to  re- 
strain the  enforcement  of  the  New  York  stat- 
utes fixing  the  pi'ice  to  be  charged  for  gas, 
held,  upon  a  review  of  the  facts,  that  the 
value  of  the  company's  tangible  property  and 
the  increase  in  the  value  of  its  franchises  is 
from  the  evidence  so  uncertain  that  the  bur- 
den of  showing  beyo»d  any  just  or  fair  doubt 
that  the  statutory  rate  is  confiscatory  has 
not  been  sustained.  Willcox  r.  Consolidated 
Gas  Co.  (U.  S.),  15-1034. 

b.  Defenses  to  enforcement  of  statutory  rates. 

Increased  cost  of  operation.  —  Where 
the  increased  cost  of  producing  gas  in  ac- 
cordance with  a  statute  requiring  increased 
candle  power  has  been  included  in  the  oper- 
ating expense  of  a  gas  comp'any  for  the  year 
with  reference  to  which  an  inquiry  as  tit  the 
profits  realized  showed  a  fair  rfeturn  upon 
the  capital  invested,  the  company  cannot  al- 
lege such  increased  cost  as  a  reason  for  the 
inadequacy  of  the  statutory  price  of  gas. 
Willcox  V.  Consolidated  Gas  Co.  (U.  S.), 
15-:1034. 

iJiscrimination  betTtreen  customers.  — 
The  only  interest  which  a  gas  company  has 
in  the  question  whether  a  statute  fixing  the 
price  of  gas  discriminates  illegally  between 
a  iminicipality  and  individual  customers  is  to 
ascertain  whether  the  profits  from  the  total 
amount  of  gas  supplied  are  a  sufiicient  return 
upon  the  property  used  by  the  company.  The 
fact  that  with  respect  to  some  customers  the 
price  is  inadequate  is  immaterial.  Willcox 
V.  Consolidated  Gas  Co.   (U.  S.),  15-1034. 

c.  Valuation  of  franchise. 

Consolidation  agreement  as  evidence. 

—  Where  the  validity  of  an  agreement  of 
consolidation  between  gas  companies,  made 
pursuant  to  a  statute  authorizing  such  con- 
solidation at  not  more  than  the  fair  value  of 
their  property  and  franchises,  hsis  never  been 
questioned,  and  the  stock  issued  by  the  eon- 
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solidated  company  has  been  dealt  in  for  more 
than  twenty  years  on  the  assumption  of  the 
validity  of  the  valuation  placed  upon  the 
property  and  franchises  of  the  constituent 
companies  at  the  time  of  the  consolidation, 
the  valuation  placed  upon  such  franchises 
should  be  accepted  by  the  courts  as  conclu- 
sive of  the  value  thereof  at  the  time  of  such 
consolidation,  as  a,  basis  for  determining 
whether  the  statutory  rate  to  be  charged  for 
gas  yields  a  fair  return.  Willcox  v.  Con- 
solidated Gas  Co.   (U.  S.),  15-1034. 

Tax  rate  as  evidende.  —  The  fact  that 
in  taxing  the  value  of  such  franchises  the 
state  has  placed  a  higher  valuation  upon 
them  than  that  fixed  by  the  constituent  com- 
panies at  the  time  of  the  consolidation,  is 
immaterial,  the  taxes  imposed  having  been 
treated  by  the  company  as  part  of  its  operat- 
ing expenses.  Willcox  v.  Consolidated  Gas 
Co.   (U.  S.),  15-1034. 

Increase  in  valne.  —  In  determining 
whether  there  has  been  an  increase  in  the 
value  of  such  franchises  since  the  consolida- 
tion, the  facts  that  there  has  been  a  great 
increase  in  the  amount  of  gas  supplied  and 
that  the  tangible  property  of  the  company 
has  greatly  increased  in  value,  cannot  be 
taken  as  an  indication  of  a  like  proportional 
increase  in  the  value  of  the  franchises.  Will- 
cox V.  Consolidated  Gas  Co.  (U.  S.),  15- 
1034. 

Alloi^ance  for  good  \rill,  —  In  estimat- 
ing the  value  of  the  property  of  a  gas  com- 
pany, which  has  a  monopoly  of  the  gas  busi- 
ness of  a  municipality,  as  a  basis  for  deter- 
mining the  reasonableness  of  the  statutory 
price  to  be  charged  for  gas,  no  allowance  can 
be  made  for  good  will.  Willcox  v.  Consoli- 
dated Gas  Co.   (U.  S.),  15-1034. 

5.  Liability  fob  Negligence. 

Degree  of  care  required.  —  A  company 
supplying  natural  gas  is  not  an  insurer  of 
the  safety  thereof,  but  bound  only  to  exercise 
the  care  and  skill  required  under  the  circum- 
stances. Triple-State  Natural  Gas,  etc.,  Co. 
V.  Wellman    (Ky.),   1-64. 

Negligence  of  consumer.  —  The  owner 
of  premises  wherein  a  natural-gas  meter  is 
placed  is  not  an  agent  of  the  gas  company, 
and  the  latter  is  not  liable  for  an  explosion 
caused  by  the  acts  of  such  owner.  Triple- 
State  Natural  Gas,  etc.,  Co.  v.  Wellman 
(Ky),  1-64. 

Right  to  blow  ott  gas  wells.  —  The 
owner  of  a  gas  well  situated  near  a  public 
highway  may  open  it  to  blow  out  the  water, 
though  horses  upon  the  highway  are  fright- 
ened thereby,  providing  care  is  exercised  not 
to  inflict  injury  upon  persons  driving  past. 
Snyder  v.  Philadelphia  Co.  (W.  Va.),  1- 
225. 

Negligence  in  blowing  off.  —  Persons 
using  horses  on  a  highway  near  a  gas  well 
have  the  right  to  presume  that  the  owner 
will  not  open  the  same  without  warning,-  and 
are  not  guilty  of  contributory  negligence  in 
failing  to  turn  and  fly  from  it  or  in  failing 
to  give  warning  of  tneir  presence.  Snyder 
V.  Philadelphia  Co.   (W.  Va.),  1-225. 
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When  by  the  negligent  blowing,  off  of  a 
gas  well  a  teamster's  horses  are  frightened 
and  in  attempting  to  control  them  thei  line 
breaks,  causing  him  to  fall  from  the  wagon, 
the  proximate  cause  of  the  injury  is  the 
blowing  off  of  the  well  although  the  line  is 
weak.  Snyder  v.  Philadelphia  (W.  Va.),  1- 
225. 

6.  Statutory  Regulations  to  Prevent 

Waste. 

The  owners  of  a  gas  well  have  no  absolute 
right  to  do  as  they  please  with  the  gas  after 
it  is  reduced  to  possession.  The  state  legis- 
lature has  power  by  appropriate  legislation 
to  protect  from  waste  the  natural  resources 
of  the  state.  Commonwealth  v.  Trent  (Ky.), 
4-209. 

The  Kentucky  act  to  prevent  the  waste  of 
gas,  petroleum,  etc.,  construed.  Common- 
wealth V.  Trent   (Ky.),  4-209. 

Waste  as  injury  to  adjacent  oi^ner.^ 
Natural  gas,  while  not  subject  to  absolute 
ownership,  is  something  to  which  owners  of 
land  under  whioh  it  exists  have  a  right,  and 
one  owner  will  not  be  allowed  to  waste  the 
supply  for  the  purpose  of  injuring  his  neigh- 
bors. Injunction  will  lie  to  restrain  such 
threatened  injury.  Louisville  Gas  Co.  v. 
Kentucky  Heating  Co.    (Ky.),  4-355. 

Where  an  owner  who  has  leased  lands  to 
a  gas  company  enters  into  a  contract  to  lease 
the  adjacent  lands  to  another  gas  company, 
upon  the  fraudulent  representation  of  the 
latter  company  that  it  will  do  nothing  to 
injure  the  former  company,  and  the  latter 
company  subsequently  wastes  the  gas  so  as 
to  injure  the  former  company,  a  rescission 
of  the  lease  for  fraud  will  not  be  decreed, 
the  further  waste  of  the  gas  'being  a  viola- 
tion of  law  and  the  lessor  having  a  remedy 
by  an  action  for  the  protection  of  his  rights. 
Louisville  Gas  Co.  v.  Kentucky  Heatins  Co. 
(Ky.),  4-355. 

7.  Right  to  Lay  Pipes  in  Streets  and 

Highways. 

Grant  by  highway  authorities.  —  Cer- 
tain rights  of  use  in  public  highways,  owing 
to  their  peculiar  nature,  are  dependent  on 
the  will  of  the  authorities  having  control 
of  the  streets  and  roads,  and  can  be  exer- 
cised only  with  their  consent  and  under  such 
restrictions  as  they,  in  the  exercise  of  their 
discretion,  may  see  flt  to  impose.  Among 
these  is  included  the  right  to  convey  natural 
gas,  for  public  use,  along  a  highway  by  means 
of  pipes  laid  under  the  surface.  Permission 
so  to  use  a  public  road  may  be  granted,  by  a 
County  Court,  to  a  natural  person.  Hardman 
V.  Cabot  (W.  Va.),  9-1030. 

Injunction.  —  In  a  suit  to  enjoin  the  use 
of  a  public  road  under  permission  therefor 
granted  by  a  County  Court,  for  the  purpose 
of  conveying  natural  gas  along  the  road,  by 
means  of  pipes  laid  under  the  surface  there- 
of, for  public  consumption  as  a  means  of 
producing  heat  and  light,  where  relief  is 
sought  on  the  ground  that  the  pipes  are  not 
maint^in^d,  or  the  gfts  conveyed  by  means 
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of  theih,  for  such  purpose,  the  plaintiflF  must 
allege  fend  pTbve  the  fact^  and  tlie  defendant 
may  introduce  tevidence  to  prove  that  the 
pipes  are  so  maintaifaed  and  fSle  gas  so  con- 
veyed, in  resistance  of,  the  effect  of  this  plain- 
tiff's evidence,  under  his  denial  of  thie  alle- 
gation of  the  bill.  Hardman  v.  Gsbot  (W. 
Va.),  9-1030. 

Streets  opened  after  grant  o£  fran- 
chise. —  A  franchise  authorizing  a  gaS  com- 
pany to  lay  its  mains  in  the  streets  of  the 
city  applies  to  streets  which  are  not  within 
the  city  limits  when  the  franchise  was 
granted,  but  were  subsequently  inchided  in 
the  city  limits.  Seattle  Lighting-  Co.  c.  Se- 
attle   (Wash.),   18-1117. 


GATES. 

Duty  of  railroad  company  to  maintain  gates 
at  crossings,  see  RaUjBoads,  5  b    (5). 

Duty  to  stop,  look,  and  listen  at  crossings 
protected  by  gates,  see  Railroads,  8  b 
(8)    (b). 

GAUGE. 

Operation  of  broad  gauge  and  narrow  gauge 
railway  in  tlie  same  street,  see  SIBEET 
Railways,  4. 

General  appearance,   see  APPEARANCES. 

GENEKAL  AVERAGE. 

See  Shbpis  AND  Shipping,  4. 

GENERAI.  DENIAL. 

See  PleAdiNg,  4  a  (1). 
Mode  of  raising  objection  to  premature  suit, 
see  Actions. 

GENERAI.  LEGACY. 

8ee  WiLtis,  10  b. 

GENERAL  VERDICT. 

See  Cbiminal  Law,  6  r  (1) ;  Tbial,  8  b. 

GENERAL   WELFARE. 

See  Constitutional  Law,  5. 

GEOGRAPHICAL  FACTS. 

Judicial  notice  of,  see  Evidence,  1  g. 

GEOGRAPHICAL   TERMS. 

Right  to  trademark;  and  geographical  terms, 
see  Tbademabks,  Trade  Names,  and 
Unfaib  Competition,  3  b. 


giPt  enterprises. 

See  Lottebies. 

GIFTS. 

1.  GiETS  INTEB  Vivos. 

a.  What  constitute. 

b.  Delivery. 

c.  Revocability. 

2.  GIFTS  Causa  MOBtis. 

a.  What  constitute. 

b.  Delivery  and  acceptance. 

3.  Pabol  Gifts  op  Land. 

4.  Evidence. 

Capacity  of  married  woman  to  dispose  of 
personalty  by  gift,  see  Husband  and 
Wirfcj  2  d. 

Effect  of  gift  or  advancetoent,  see  Advance- 
ments. 

Effect  of  gift  to  take  effect  at  death  of  giver, 
see  Wills,  2. 

Enforcement  of  intended  gift  as  trust,  see 
Tbusts  and  Teustees,  4  b  (4). 

Gift  for  masses  as  charitable  purpose,  see 
Charities,  1. 

Gift  of  child  by  parent,  see  Parent  and 
Child,  1  b. 

Gifts  of  liquors  as  violation  of  liquor  laws, 
see  Intoxicating  Liquors,  5  d. 

Validity  of  gift  by  husband  to  wife,  Bee  Hus- 
band and  Wife,  2  d. 

1.  Gifts  Inter  Vivos. 

a.   What   constitute. 

Deposit  in  saving  banks.  —  A  deposit  of 
money  in  a  savings  bank  in  the  name  of  the 
depositor  and  another  held  to  be  a  completed 
and  joint  gift,  the  donee  being  entitled  upon 
the  death  of  the  donor  to  the  sum  in  Ihe 
bank  remaining  undrawn.  Industrial  Trust 
Co.  V.  Scanlon   (R.  I.),  3-863. 

Delivery  of  stoek.  —  Delivery  of  stoclt 
held  to  constitute  a  valid  gift  inter  tnvos. 
Denunzio  v.  Scholtz   (Ky.),  4-529. 

Gift  by  principal  to  agent.  '—  A  gift 
from  a  principal  to  his  agent  which  satis- 
factorily appears  to  be  the  uninfluenced,  de- 
liberate, and  intelligent  act  of  the  donor  is 
not  void  merely  because  the  donor .  had  no 
indepenident  advice.  Zimmerman  v.  Prushour 
(Md.),  15-1128. 

An  action  to  set  aside  a  gift  from  a  prin- 
cipal to  his  agent  cannot  be  maintained  where 
it  is  satisfactorily  shown  by  the  defendant 
that  when  the  gift  was  made  the  donor  was 
of  sound  mind  and  in  all  material  respects 
competent  to  transact  the  business,  and  that 
he  fuHJr  uiiderstood  the  matter  and  needed 
no  advice  or  assistance  other  than  he  had. 
Zimmerman  «.  Frushour   (Md.),  15-1128. 

Gift  or  loan.  —  In  an  action  by  an  ad- 
ministrator to  recover  a  sum  of  tnone^  given 
by  the  decedent  to  the  defendant,  who  Was 
the  decedent's  agent,  evidence  reviewed  and 
held  that  the  tranaactidn  was  a  gift  and  not 
a  loan.  Zimmerman  v.  Fnishoiir  (Md,),  19- 
1128, 
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h.  Delivery. 

I)elivery  to  agent  of  donor.  —  Where 
property  intended  to  be  made  the  subject  of 
a  gift  13  placed  by  the  donor  in  the  possea- 
sion  of  a  third  person  as  his  agent  for  de- 
livery to  the  donee,  the  death  of  the  donor 
before  such  delivery  to  the  donee  has  been 
made  revokes  the  agency,  and  no  title  passes 
to  the  donee.  Such  a  gift  is  incomplete  for 
want  of  delivoiY  to  tlie  donee.  Trubey  v. 
I'ciise    (111.),  lG-370. 

Delivery  to  trustee  of  donee.  —  Where 
such  property  is  delivered  by  the  donor  to  a 
third  person  as  trustee  for  the  donee,  the 
delivery  to  the  trustee  is  deemed,  in  law,  a 
delivery  to  the  donee,  and  the  gift,  being  ir- 
revocable, is  not  afl'eeted  by  the  death  of  the 
donor  before  delivery  to  the  donee  in  person. 
Trubey  i.-.  Pease  (111.),  16-370. 

^Evidence.  —  In  a  proceeding  by  the  per- 
sonal representative  of  a  decedent  to  recover 
personal  property  alleged  to  belong  to  the 
estate  of  the  decedent,  evidence  examined  and 
held  to  show  a  delivery  of  the  property  in 
question  to  a  third  person  as  agent  of  the 
decedent  for  delivery  to  the  intended  donees, 
rather  than  as  trustee  for  such  donees.  Tru- 
bey !-■.  Pease  (111.),  16-370. 

c.    Revocaibility. 

Completed  gift.— Where  a  father,  during 
the  time  that  he  occupies  the  dominant  posi- 
tion, makes  a  completed  gift  inter  in*os  to 
his  children,  voluntarily,  with  full  under- 
standing of  its  effect,  and  without  reserving 
the  power  of  revocation,  he  cannot  thereafter 
revoke  it,  though  it  is  improvident.  James 
V.  Aller   (N.  J,),  6-430. 

2.  Guts  Causa  Mortis. 
a.   What   constitute. 

Gift  of  check.  —  A  check  on  a  bank  for 
the  entire  amount  of  the  drawer's  Credit 
therein,  deliveied  to  a  person  as  a  gift  of 
money,  though  unaccepted  by  the  bank,  oper- 
ates as  an  assignment  of  the  fund ;  and  if  so 
delivered  and  intended  by  the  donor,  in  an- 
ticipation of  death  from  ii^ipending  peril 
from  which  he  subsequently  dls,  it  is  valid 
ag  a  gift  causa  mortis.  It  is  unnecessary 
that  the  check  shall  disclose  on  its  face  that 
it  covers  the  entire  bank  credit.  That  fact 
may  be  shown  dehors  the  instrument.  Varley 
V.  Sims  (Minn,),  10-473. 

Gift  causa  mortis  or  -nrill.  —  An  instru- 
ment transferring  personal  property  to  a 
trustee  to  be  delivered  to  a  third  person  upon 
the  death  of  the  party  executing  the  instru- 
ment, which  does  not  reserve  the  power  to 
revoke  the  same,  accomplishes  a  gift  Of  the 
property,  and  is  not  testamentary  in  its 
character.  Robertson  v.  Robertson  (Ala.), 
10-1051. 

Reservation  of  lUtiet^St  in  donor.  — 
An  instrument  transferring  certain  bonds  as 
a  gift  which  does  not  reserve  the  right  to 
this  dbfior  to  defeat  or  jeopardize  the  Same 
is  a  valid  gift,  although  the  donor  rfefeerves 


an  interest  on  the  bbttdg  during  his  life,  as 
such  reservation  does  not  operate  as  a  limi- 
tation upon  the  present  transfer  of  the  title 
to  the  property.  Robertson  v.  Robertson 
(Ala.),  10-1051. 

b.  Delivery  and  acceptance. 

Necessity  of  delivery.  —  The  necessity 
of  delivery  to  the  validity^  of  a  gift  catina 
mortis.     Noble  i:  Garden   (Cal.),  2-1001. 

Sufficiency  of  delivery  to  third  per- 
son. —  A  delivery  of  property  to  a  third  per- 
son held  insufficient  as  a  gift  causa  mortis. 
Noble   i:  Garden   (Cal.),  2-1001. 

The  delivery  of  a  check  as  a  gift  causa 
mortis  to  a  person  other  than  the  donee,  but 
for  the  donee's  use  and  benefit,  and  with  in- 
structions to  deliver  the  same  to  the  donee, 
is  a  sufficient  delivery  to  pass  title,  though 
it  does  not  reach  the  hands  of  the  donee  until 
after  the  donor's  death.  The  person  to  whom 
the  delivery  is  made  is  presumed,  in  the  ab- 
sence of  a  contrary  showihg,  to  be  the  trustee 
of  the  donee.  Varley  v.  Sims  (Minn.),  10- 
473. 

Fresuluptlon  of  aCcepttincie.  —  Where 
a  gift  causa  mortis  is  beneficial  to  the  donee 
and  imposes  no  burdens  upon  him,  the  ac- 
ceptance by  him  is  presumed  as  a  matter  of 
law.    Varley  r.  Sims  (Minn.),  10-473. 

3.  Parol  Gifts  op  Land. 

Validity.  —  A  parol  gift  of  land,  where 
the  donee  ^oes  into  possession  and  makes 
permanent  improvements,  will  be  upheld  in 
equity  if  not  at  law.  Bevington  v.  Bevington 
(la.),   12-490. 

Sufficiency  of  evidence  tb  prove.  —  To 
establish  a  parol  gift  of  land,  the  proof  of 
the  gift  need  not  be  undisputed  or  such  as 
to  amount  to  absolute  certainty.  Reasonable 
ceBtainty  of  the  gift  is  sufficient.  Bevington 
V.  Bevington   (la.),  12-  490. 

Power  of  equity  to  require  execution 
of  deed.  —  Although  there  is  no  direct  proof 
of  an  express  pt-oniise,  in  making  a  gift  of 
land,  to  execute  a  deed,  a  court  of  equity  has 
power  to  require  tW  execution  of  a  deed. 
Bevington  v.  Bevington   (la.),  12-490. 

4.  Evidence. 

Presumption    of   undue    influence.   — 

The  presumption  of  undue  influence  in  re- 
spect to  gifts  by  a  man  to  his  mistress  is  not 
a  presumption  of  law,  but  is  merely  a  pre- 
sumption of  fact,  which  will  sustain  a  judg- 
ment based  on  undue  influence  if  the  trial 
court  dhooses  to  adopt  it,  but  which  the  trial 
court  is  not  constrained  to  adopt.  Piatt  v. 
Elias  (N.  Y.),  9-780. 


Cotton  gin  as  nuisance,  see  NtJi8AN0fis,  1  b. 
Erection  of  cotton  gin^  in  City,  see  Mtjnici- 
PAL  Corporations,  4  d  (3). 
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GIRI.. 

Description  of  female  in  indictment  for  in- 
cest, see  Incest,  2. 


GOOD  BEHAVIOR. 

Commutation  of  punishment,  see  Cbiminai. 
Law,  7  a  (1). 


GOODS. 

Carriers  of  goods,  see  Cabbiebs,  4. 

Sales  in  bulk  acts,  see  Fbaudulent  Convey- 
ances, 3. 

Sales  of  goods,  see  Frauds,  Statute  of; 
Fraudulent  Convetances;  Sales; 
Sundays  and  Holidays. 


GOOD   WILL. 

1.  In  General. 

2.  Right  of  Vendor  to  Set  Up  Rival 

Business. 

Allowance  for  good  will  in  valuation  of  fran- 
chise, see  Gas  and  Gas  Companies, 
4  c. 

Authority  of  partner  to  sell  good  will  of 
firm,  see  Pabtneeship,  5  a. 

Proceeds  of  sale  of  good  will  as  income,  see 
Life  Estates,  1  b. 

Validity  of  sale  of  good  will  of  business,  see 
Monopolies  and  Cobpobate  Trusts, 
2  e. 

1.  In  General. 

What  constitntes.  —  Good  will  is  an  ad- 
vantage and  benefit  gained  by  business  estab- 
lishments beyond  the  value  of  the  money  and 
property  invested  therein.  It  is  property  in 
the  legal  sense  of  the  term,  and  it  is  subject 
to  sale  in  connection  with  the  business  pre- 
cisely as  other  personal  property  is  subject 
to  sale.  Haugen  v.  Sundseth  (Minn.),  16- 
259. 

Sale  of  business  as  passing  good  will. 
—  The  good  will  of  a  firm  engaged  in  mer- 
cantile business  is  a  species  of  property  which 
will  be  taken  into  consideration  in  valuing 
the  business  as  a  going  concsrn,  but  if  the 
business  is  sold  out  entirely  and  nothing  is 
said  about  the  good  will  it  goes  with  the 
property.  Didlake  v.  Roden  Grocery  Co. 
(Ala.),  18-430. 

2.  Right  of  Vendor  to  Set  Up  Rival 

Business. 

Retiring  partner.  —  Where  the  member 
of  a  partnership  of  dentists  in  a  city,  who 
has  sold  his  interest  in  the  firm  and  good 
will,  resumes  practice  and  sends  out  printed 
circulars  to  former  patients,  giving  the  name 
of  the  old  firm  and  announcing  that  having 
opened  an  office  in  the  city  he  solicits  their 
customs,  there  is  ft  breach   of  the   implied 


covenant  against  setting  up  a  rival  business, 
and  a  firm  which  has  acquired  the  pur- 
chaser's rights  under  the  contract  is  entitled 
to  an  injunction  enjoining  the  setting  up  of 
such  business  within  the  limits  of  the  city 
and  for  such  money  damages  as  may  have 
been  sustained  by  the  breach  of  the  covenant. 
Foss  V.  Roby   (Mass.),  11-571. 

Where  a  firm  of  dentists  dissolves,  one 
partner  selling  to  the  other  his  interest  in 
the  office,  furniture,  and  dental  equipment 
with  the  good  will  of  the  business,  the  agree- 
ment is  to  be  construed  as  an  express  cove- 
nant by  the  seller  to  render  the  former  prac- 
tice of  the  firm  secure  to  the  purchaser  by 
not  competing  himself  under  conditions  by 
which  it  might  either  be  impaired  or  de- 
stroyed. The  agreement,  as  so  construed,  is 
not  invalid  because  unlimited  in  time,  for 
the  consideration  paid  must  be  treated  as 
having  been  accepted  by  the  seller  as  a  full 
equivalent  for  a  release  of  his  right  to  com- 
pete within  a  restricted  area,  if  by  such 
competition  the  good  will  sold  might  be  ren- 
dered insecure.  Foss  v.  Roby  (Mass.),  11- 
57L 

Bankruptcy  of  purchaser.  —  The  rights 
of  the  purchaser  of  a  business  and  good  will 
are  not  lost  by  the  subsequent  bankruptcy  of 
the  purchaser,  and  an  action  may  be  main- 
tained on  such  rights  by  a  firm  composed  of 
the  bankrupt  and  another,  which  by  convey- 
ance from  the  transferee  of  the  trustee  in 
bankruptcy  has  become  invested  with  the 
rights  of  the  bankrupt  under  the  contract. 
Foss  •».  Roby  (Mass.),  11-571. 


GOVERNMENT. 

Competency  of  government  employee  as  juror 
in  criminal  case,  see  Jury,  5  e. 

Constitutional  guaranty  of  republican  form 
of  government,  see  Constitutional 
Law,  13. 

Exercise  of  governmental  functions  by  mu- 
nicipality, see  Health,  2  a   (3). 

Exercise  of  governmental  functions  as  affect- 
ing liability  for  tort,  see  Municipal 
Corporations,  9. 

Governmental  powers  of  municipalities,  see 
Municipal  Corporations,  4  b. 

Initiative  and  referendum  as  consistent  with 
republican  form  of  government,  see  Mu- 
nicipal Corporations,  2. 

Liability  for  infringement  of  patent,  see 
Patents,  4. 

Powers  of  United  States  government,  see 
United  States. 

State  government,  see  States. 

Taxation  of  government  instrumentalities,  see 
Taxation,  2  a. 


GOVERNOR. 

See  States,  2. 

Power  to  create  public  offic?,  see  CONSTITP- 
TipNAL  IiA'^, 
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GitAcx; 

Including  days  of  grace  in  computing  inter- 
est, see  UsuBY,  1  g. 


GRADE. 

Establishing  and  changing  street  grades,  see 
Streets  and  Highways,  3. 


GRAIN   ELEVATORS. 

Duty  of  railroads  to  maintain  public  grain 
elevators,  see  Railboads,  5  c. 

Eights  and  liabilities  of  proprietors  of  grain 
elevators,  see  Wabbhouses,  1. 


GRAMMAR. 

Grammatical    construction  as   affecting  con- 
tract, see  Contracts,  3  a. 


GRAND  JURY. 

1.  SELEcyriON,  837. 

2.  Qualifications     and     Grounds     of 

Challenge,  837. 

3.  Excuses,    838. 

4.  PowEB  or  Court  to  Fill  Vacancies, 

838. 

5.  Evidence  befobe  Gband  Jury,  838. 

a.  Weight  and  sufficiency,  838. 

b.  Right  of  accused  to  inspect  min- 

utes, 838. 

c.  Accused  as  witness,  838. 

d.  Admissibility  on  trial,  838. 

6.  Secrecy  of  Proceedings,  838. 

See  Indictments  and  Infobmations. 

Admissibility  of  statements  by  accused  before 
grand  jury,  see  Cbiminal  Law,  6  n 
(11)    (a). 

Discharge  by  grand  jury  as  termination  of 
prosecution,  see  Malicious  Prosecu- 
tion, I  d. 

Disclosure  of  evidence  by  grand  juror  as  con- 
tempt of  court,  see  Contempt,  I  h. 

Incompetency  of  evidence  before  grand  jury 
as  ground  for  quashing  indictment,  see 
Indictments  and  Informations,  8. 

Kccessity  of  presence  of  grand  jurors  at  re- 
turn of  indictment,  see  Indictments 
and  Infobmations,  2. 

Power  of  state  to  modify  or  abolish  grand 
juries,  see  Indictments  and  Informa- 
tions, 1. 

Signing  indictment,  see  Indictments  and 
Informations,  8. 

Testimony  as  grand  juror  to  impeach  indict- 
ment, see  Indictments  and  Infobma- 
tions, 6. 

1.  Selection. 

Statntory  method  ezolnalTe.  —  Where 
the  legislature  adopts  a  method  for  drawing 


and  selecting  a  gi-and  jury,  such  method  is 
the  only  one  by  which  a  grand  jury  may  be 
legally  organized.  Shepherd  v.  State  (Miss.), 
10-963. 

Effect  of  illegal  selection.  —  Where  a 
statute  prescribing  the  method  of  selecting 
grand  jurors  provides  that  the  jurors  shall 
be  selected  by  chance  and  by  a  person  desig- 
nated by  the  trial  judge,  it  is  a  manifest 
violation  of  the  statute  for  the  trial  judge 
himself  to  select  the  jurors  and  to  choose 
siich  persons  only  as  he  desires  to  place  on 
tlie  jury;  and  an  indictment  returned  by  the 
gland  jury  so  selected  is  void.  Shepherd  v. 
State   (Miss.),  10-963. 

Power  of  court  to  recall  after  dis- 
charge. —  The  court  has  the  essential  and 
inherent  power  to  recall  a  grand  jury  during 
the  term,  and,  if  an  order  has  been  entered  on 
the  minutes  discharging  that  body,  to  set 
aside  such  order  at  any  time  during  the 
term,  when  their  recall  is  necessary  to  the 
ends  of  justice.  Haynes  v.  State  (Miss.),  17- 
653. 

Power  of  court  to  impanel  new  jury. 
—  Where  an  indictment  is  set  aside  after  the 
grand  jury  which  was  originally  organized 
for  the  term  and  by  which  it  was  found  has 
been  duly  discharged,  the  court  may  order 
all  the  grand  jurors  who  have  been  drawn  for 
service  for  the  current  year  to  appear,  and 
may  impanel  from  their  number  a  new  grand 
jury  to  consider  the  discharge  against  the 
accused.     State  v.  Disbrow   (la.),  8-190. 

2.  Qualifications  and  Grounds  op 
Challenge. 

Florida    statutes     construed.    —    The 

Florida  statute  providing  that  the  provisions 
of  a  law  covering  the  qualifications,  etc.,  of 
petit  jurors  shall  apply  to  grand  jurors  is 
not  to  be  construed  as  making  all  grounds  of 
challenge  to  the  favor  applicable  to  a  petit 
juror,  grounds  of  disqualification  of  a  grand 
juror.     Peeples  r.  State   (Fla.),  4-870. 

The  only  grounds  of  challenge  to  the  favor 
applicable  to  the  grand  jurors  in  Florida 
are  those  provided  for  by  section  2810,  Re- 
vised Statutes.  Peeples  v.  State  (Fla.),  4- 
870. 

Prior  service  on  corner's  jury.  —  Un- 
der the  Arkansas  statute  providing  that 
every  person  held  to  answer  a  criminal  charge 
may  object  to  the  competency  of  any  one 
summoned  to  serve  as  a  grand  juror,  on  the 
ground  that  "he  is  the  prosecutor  or  com- 
plainant upon  any  charge  against  such  per- 
son, or  that  he  is  a  witness  on  the  part  of 
the  prosecution,  and  has  been  summoned  or 
bound  in  a  recognizance  as  such,"  it  ds  no 
ground  for  challenging  a  grand  juror,  who 
is  neither  the  prosecutor  nor  the  complain- 
ant against  the  accused  in  a  prosecution  for 
murder,  that  he  served  on  the  coroner's  jury, 
nor  is  it  a.  ground  for  challenging  him  that 
he  is  a  witness  for  the  prosecution  unless  he 
has  already  been  "  summoned  or  bound  in  a 
recognizance"  at  the  time  he  is  challenged 
Sullins  V.  State  (Ark.),  9-275. 
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3;  Excuses. 

Vt^maHptiilA  as  to  validity.  —  The  ac- 

tiofl  M  the  trial  judgs  in  accepting  the  ex- 
cuses of  persons  sworn  in  as  grand  jurors 
ivill  be  pfesUfiied  to  be  correct  on  appeal,  in 
the  absfente  of  MOOf  to  the  contrary.  Posey 
t.  State  (Mias.),  4r-221. 

4.  Power  of  CouBt  to  Fill  Vacancies. 

Increase  beyond  original  number.  .— 

Where  a  trial  judge  is  empowered  by  statute 
tf  determine  the  number  which  shall  consti- 
tute a  grand  jury,  and  is  also  empowered  to 
fill  vacancies  by  a  statute  which  prescribes 
no  mode  of  procedure,  he  may,  in  filling  the 
vacancies,  increase  the  panel  beyond  the  num- 
ber originally  impaneled,  provided  he  does 
not  exceed  the  statutoi-y  maximum.  Posey 
V.  State  (Miss.),  4-221. 

Reduction  below  statutory  minimum. 
—  Where  after  the  impaneling  and  swearing 
of  a  grand  jury  but  before  its  retirement 
the  trial  judge  excuses  two  members  of  the 
panel,  thereby  reducing  the  membership;,  of 
the  body  below  the  minimum  prescribed  by 
statute,  it  is  his  duty  to  refill  the  panel. 
Posey  -v.  State   (Miss.),  4-221. 

Waiver  of  objection  to  irregularity. 
— ;An  indictment  found  by  the  grand  jury 
will  not  be  quashed  for  irregularity  in  filling 
vacancies  in  such  body,  where  no  exception 
was  taken  before  the  impanelment,  even 
tiiough  at  such  time  the  person  indicted  was 
not  in  custody,  or  under  bond,  and  had  no 
reason  to  believe  that  his  case  would  be  in- 
vestigated by  the  grand  jury.  Posey  v.  State 
(Miss.),  4-221. 

The  failure  to  except  to  the  action  of  the 
trial  judge  in  filling  vacancies  in  the  grand 
jury  from  among  the  bystanders,  in  disre- 
gard of  a  constitutional  provision,  is  a  waiver 
of  irregulatity,  and  the  grand  jury  becomes 
a  lawful  body.  POsey  v.  State  (Miba.),  4-221. 

5.  Evidence  befobe  Geand  Juby. 
a.  Weight  and   sufficiency. 

Power  of  court  to  determine.  — ^  The 

slifiiciency  of  the  evidence  before  the  grand 
jury  to  warrant  an  indictment  cannot  be  iii- 
quired  ilito  by  the  court.  In  re  Keilnfedy 
(OM.),  1-840. 

The  rule  that  the  sufficiency  of  evidence 
before  the  grand  jury  to  warrant  an  indict- 
tdent  eatindt  be  inquired  into  by  the  court  is 
not  aflFected  by  a  statute  prtviding  that  the 
district  attorney  may,  if  he  so  desires,  have 
the'  testimony  giveil  before  the  grand  jury 
taken  down  by  a  stenographer  and  that  a 
cbpy'thereof  shall  be  given  to  the  defefldaftt 
ufiOn  his  arraigilttiefit.  /n.  fe  Kefinedy  (Oal.), 
1-840. 

b.  Right  of  accused  to  ilispect  minutes. 

In  general.  —  A  person  charged  with 
crime  is  not  entitled,  before  or  at  the  time 
of  trial,  to  the  minutes  of  the  evidence  taken 
before  the  grand  jury,  on  which  the  indict- 
ment was   found  against  him,   or  to   an   in- 


spection of  a  transcript  of  such  evidence,  and 
it  is  error  for  the  court  to  order  the  prose' 
cuting  attorney  to  deliver  said  minutes,  or  a 
transcript  of  said  evidence  so  taken,  to  the 
defendant  or  his  counsel,  or  to  order  the 
prosecuting  attorney  to  permit  either  of  them 
to  make  an  inspestion  thereof.  State  v. 
Rhoads    (Ohio),  18-415. 

Defendant's  own  testimony.  —  The  de- 
fendant in  a  criminal  prosecution  is  not  en- 
titled to  inspect  the  records  of  the  grand  jury 
in  so  far  as  they  relate  to  testimony  given 
by  him  concerning  the  transaction  involved 
upon  the  trial.  And  such  inspection  should 
not  be  awarded  either  before  or  at  the  trial 
for  the  purpose  of  preparing  for  trial  and 
for  laying  the  foundation  for  the  impeach- 
ment of  immune  witnesses  whose  testimony 
might  be  different  upon  the  trial  from  that 
given  before  the  grand  jury.  Havenor  v. 
State  (Wis.),  4-ia8a. 

c.  Accused  as  witness. 

Waiver  of  privilege.  -^  An  indictment 
will  not  be  quashed  on  the  ground  that  the 
accused  gave  self-incriminating  evidence  be- 
fore the  grand  jury  if  lie  testified  without 
claiming  his  constitutional  privilege;  and 
this  is  so  though  he  was  hbt  cautioned  be- 
fore testifying.  Where  it  does  not  appear  that 
at  the  time  he  was  charged  With  or  sus- 
pected of  the  crime  named  in  the  indictment. 
State  V.  Duncan  (Vt.),  6-fi02. 

d.  Admissibility  on  trial. 

To  prove  immunity  of  abCUsed.— Where 
the  defendant  in  a  criminal  prosecution  claims 
the  benefit  of  immunity  from  prosecution  and 
punishment  provided  by  the  Wisconsin  stat- 
utes, on  the  ground  that  he  is  being  prose- 
cuted on  account  qi  a  transaction  concei'ning 
which  he  has  given  evidence  before  the  grand 
jury,  the  minutes  of  such  testimony  before 
the  grand  jury  and  the  testimony  of  the 
grand  jurors  as  to  what  he  testified  to  before 
them  pertaining  to  the  tralisaction  are  ad- 
missible in  evidence  to  establish  immunity 
from  prosecution.  HaVenor  i).  State  (Wis.), 
4-i08f: 

Competency  of  stenographer's  min- 
utes. —  Proof  of.  the  testimony  of  a  de- 
fendant in  a  criminal  prosecution  given  before 
the  grand  jury  cannot  be  made  by  offering 
in  evidence  the  records  of  the  grand  jury's 
proceeding  as  kept  by  the  stenographer,  upon 
tii^  ground  that  they  are  statements  made  by 
the  officials  in  the  pursuance  of  official  duty. 
Havenor  r.  State    (Wis.),  4-1052. 

6.  Secrecy  of  Peoceedings. 

%'estinkony  as  to  number  concurring 
in  indictments.  —  After  an  indictment  has 
become  part  of  the  records  of  the  court,  the 
nu'mbers  oi  the  gl-and  JOTy  will  not  be  per- 
mitted to  testify  as  to  whether  the  requisite 
number  of  grand  jurors  concurred  in  finding 
the  same.     Hooket-  t.  State   (Md.),  1-644. 

Even  if  the  court  where  an  indictment  is 
found   may   inquire   into   its   validity  by  re- 
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ceiving  the  testimony  of  tU«  grancl  jurors 
upon  a  motion  to  quash,  a  similar  power  to 
inquire  into  the  record  does  not  exist  in  the 
court  of  another  county  to  T^hich  the  cause 
is  removed.    Hooker  v.  State  (Md.),  1-644. 

Minutes  not  a  public  record.  —  The 
minutes  of  the  grand  jury  which  the  clerk 
is  required  by  the  Wisconsin  statute  to  keep 
cannot  be  treated  as  a  public  recoi-d,  open 
to  the  inspection  of  all  persons,  but  secrecy 
must  be  maintained  in  regard  to  the  proceed- 
ings recorded  within  the  bounds  prescribed 
by  the  statutes  and  decisions  of  the  st^te. 
Havenor  v.  State   (Wis.),  4-1052. 

Disclosure  in  furtherance  of  justice. 
—  The  secrecy  imposed  by  the  common  law 
and  statutes  upon  the  proceedings  before  a 
grand  jury  will  not  prevent  the  public  or  an 
individual  from  proving  by  members  of  the 
grand  jury  in  a  court  of  justice  what  has 
passed  before  the  grand  jury,  when,  after  the 
purpose  of  secrecy  has  been  effected,  such 
disclosure  becomes  necessary  in  furtherance 
of  justice  or  for  the  protection  of  public  or 
individual  rights.  State  v.  Campbell  (Kan.), 
9-1203. 

Kansas  statute  construed.  —  The  lan- 
guage of  the  Kansas  statute  providing  that 
"no  grand  juror  shall  disclose  any  evidence 
given  before  the  grand  jury,  nor  the  name 
of  any  witness  who  appeared  before  them,  ex- 
cept when  lawfully  required  to  testify  as  a 
witness  in  relation  thereto,"  is  not  limited  by 
the  provisions  of  the  statute  permitting  such 
evidence  in  certain  eases.  State  (;.  Campbell 
(Kan.),  9-1203. 

When  obligation  of  secrecy  termi- 
nates. —  The  policy  of  the  law  which  re- 
quires secrecy  as  to  the  evidence  adduced  be- 
fore the  grand  jury  does  not  require  such 
evidence  to  be  kept  secret  after  the  present- 
ment and  indictment  have  been  published, 
the  defendant  has  been  taken  into  custody, 
and  the  grand  jury  have  been  finally  dis- 
charged, and  a  grand  juror  does  not  violate 
his  oath  by  disclosing  such  evidence  after 
that  time.  Atwell  v.  United  States  (U.  S.), 
15-253. 
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GRANTS. 


See  Public  Lands. 

Construction  of  grants,  see  Boundabies,  1. 

GRATUITY. 

Exemption  from  jury  duty,  see  Jubt,  3. 
Pay    to    disabled    postal    clerks,    see    Post 
Office. 

GRAVEYARDS. 

See  Cemetebies. 


GREEK   LETTER   FRATERNITIES. 

Power  of  school  board  to  prohibit  Greek  let- 
ter friiternities  in  schools,  gee  Stigooifi, 
5  a. 


GROSS  AMOUNT. 

Allowance  of  alimony,  see  ALIMONY  AND  SuiT 
MoHSY,  4  b. 


GROSS  EARNINGS. 

Taxation  of  gross  earnings,   see   Railboads, 
3  b. 


GROSS   RECEIPTS. 

Taxation   of  gross   receipts   of   corporati<Hi8, 
see  TAXATiOiN,  11  c. 


GROUND   RENTS. 

1.  Assignment,  839. 

2.  Extinguishment  by  Mebqes,  840. 

Condemnation  of  land  subject  to  ground  rent, 
see  Eminent  Domain,  7  e. 

1.   Assignment. 

Assignment  to  irresponsible  person.— 

It  is  not  a  fraud  upon  the  owner  of  the 
reversion  in  land  out  of  which  a  ground  rent 
issues  for  the  owner  of  the  term  to  assign  it 
to  a,  third  person  for  the  express  purpose  of 
terminating  his  future  liability  for  rent,  pro- 
vided the  conveyance  is  designed  by  both 
parties  to  divest  the  grantor  of  the  estate 
and  vest  it  in  the  grantee;  and  this  is  so 
though  the  termor's  grantee  has  no  financial 
responsibility.  Hartman  «.  Thompson  (Md.), 
10-92. 

Necessity  of  valuable  cons^deratian. 
— 'The  only  duty  which  the  assignee  of  a 
ground  rent  owes  the  reversioner  is  to  pay 
the  stipulated  rent  and  the  taxes,  so  long 
and  so  long  only  as  he  continues  to  be  the 
owner  of  the  leasehold  estate,  and  he  may 
terminate  this  liability  by  an  assignment 
divesting  himself  of  the  estate,  though  the 
assignment  is  without  a  valuable  considera- 
tion.    Hartman  V.  Thonipson    (Md.),   10-92. 

Burden  of  proving  valid  assignment. 
—  In_  an  action  by  the  reversioner  to  recover 
certain  instalments  of  ground  rent  issuing 
out  of  a  tract  of  land,  and  certain  taxes  paid 
by  the  plainti|fl;,  \yher?  the  (J,efendant  asserts 
that  he  is  not  liable  because  he  has  made  an 
assignm,ent  wliitfh  has  Ijad  the  e^^ct  of  v^slj- 
ing  the  leasehold  estate  in,  a  third  pierson,  the 
burdei*  of  saving  that  fact  ia  upon  the  de- 
fendant,   Haiftman  v.  Thompson  (Md.),  10- 

Validity  of  assignment  as  4neatl.9^ 
for  jury.  —  fivi|<lence  reyie^e^j  in  an,  action 

by  the   reversioner  of  land  out  oi,  wljich   a 
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ground  rent  issues  against  the  assignee  of 
the  term  to  recover  overdue  instalments  of 
rent,  and  held  sufficient  to  require  the  sub- 
mission to  the  jury  of  the  questions  whether 
the  defendant  has  divested  himself  of  liabil- 
ity by  a  valid  assignment  of  the  term  to  a 
third  person,  and  whether  such  assignment 
has  been  consummated  by  the  delivery  and 
acceptance  of  the  conveyance.  Hartman  v. 
Thompson    (Md.),   10-92. 

In  an  action  by  the  reversioner  of  land  out 
of  which  a  ground  rent  issues  against  the 
assignee  of  the  term  to  recover  overdue  in- 
stalments of  rent,  it  is  improper  to  submit 
to  the  jury  at  the  plaintiff's  request  a  ques- 
tion of  law,  viz.,  whether  the  alleged  deed  of 
assignment  of  the  term  was  "  a  good  and 
sufficient  conveyance  thereof;''  but  the  de- 
fendant is  not  injured  thereby  where  other 
parts  of  the  charge  contain  language  showing 
that  the  objectionable  language  means  noth- 
ing more  than  "  a  bona  fide  conveyance." 
Hartman  v.  Thompson   (Md.),  10-92. 

2.  Extinguishment  by  Merger. 

When  merger  takes  place.  —  Where 
the  owner  of  a  ground  rent  purchases  the 
fee,  the  two  estates  merge,  though  the  pur- 
chase is  made  at  a  sheriflF's  sale  and  is  made 
subject  to  rent;  and  therefore  the  rent  is 
extinguished  by  a  subsequent  mortgage  of 
fee  without  exception  of  the  rent.  Frank  v. 
Guarantee  Trust,  etc.,  Co.   (Pa.),  8-991. 

Where  the  owner  of  a  ground  rent  pur- 
chases the  fee,  the  two  estates  merge,  not- 
withstanding the  existence  of  an  intervening 
secret  trust  of  which  the  purchaser  has  no 
knowledge  either  actual  or  constructive. 
Frank  v.  Guarantee  Trust,  etc.,  Cki.  (Pa.), 
8-991. 

When  merger  does  not  take  place.  — 
A  ground  rent  is  not  merged  by  the  pur- 
chase of  the  land  out  of  which  it  issues  by 
the  owner  of  the  fee,  where  a  third  person 
who  is  a  stranger  to  the  title  to  the  fee  holds 
an  intervening  estate  in,  or  charge  upon,  the 
land.  Frank  v.  Guarantee  Trust,  etc.,  Co. 
(Pa.),  8-991. 


GROUSE. 

See  Game  and  Game  Laws. 

GTTABANTT. 

1.  What     Constitutes     Comtract     or 

guabanty. 

2.  Consideration. 

3.  dischabge  of  guabantob. 

Enforcement  of  contract  of  guaranty,  see 
Specific  Perfoemance,  3  b. 

Power  of  corporation  to  guarantee  stock  of 
another  corporation,  see  Corporations, 
4  c. 

Verbal  guarantee  by  transferrer  of  negotia- 
ble instrument,  see  Frauds,  Statute 
OF,  6  d. 


1.   What  Constitutes  Contract  of  Guar- 
anty. 

Building  contractor's  bond.  —  A  build- 
ing contractor's  bond  is  a  contract  of  guar- 
anty as  well  as  of  indemnity,  where,  in  ad- 
dition to  a  covenant  to  keep  the  obligee 
harmless  from  loss,  it  contains  separate  and 
distinct  covenants  binding  the  surety  to  fur- 
nish all  materials  and  labor  necessary  to 
complete  the  work  specified  in  the  contract. 
Equitable  Trust  Co.  V.  National  Surety  Co. 
(Pa.),  6-465. 

Continuing  gnarantjr.  —  What  consti- 
tutes a  continuing  guaranty.  First  National 
Bank  v.  Waddell   (Ark.),  4-818. 

Distinction  betireen  guaranty  and 
offer  to  guarantee.  —  Where  an  order  for 
merchandise  contains  a  condition  that  it 
shall  not  be  a  complete  and  binding  contract 
until  accepted  by  the  vendor,  and  there  is  an 
indorsement  thereon  that  for  value  received 
and  for  the  purpose  of  inducing  the  vendor 
to  approve  the  contract,  the  undersigned 
guarantees  the  payment  of  all  claims  arising 
and  of  any  notes  taken  under  the  contract, 
waives  demand,  notice  of  nonpayment,  and 
protest,  and  consents  to  varying  the  time  of 
payment  or  method  of  settling  accounts  with- 
out affecting  his  liability  as  guarantor,  such 
order  not  being  accepted  until  six  days  after 
the  execution  of  the  indorsement,  the  indorse- 
ment is  in  legal  effect  an  offer  to  guarantee 
and  not  an  absolute  guaranty.  T.  and  H. 
Smith  &  Co.  V.  Thesmann    (Okla.),   15-1161. 

An  offer  or  proposal  of  guaranty  does  not 
become  a  binding  obligation  upon  the  guar- 
antor until  such  offer  or  proposal  has  been 
accepted  by  the  guarantee,  and  notice  of  his 
acceptance  has  been  given  to  the  guarantor. 
T.  and  H.  Smith  &  Co.  v.  Thesmann  (Okla.), 
15-1161. 

2.  Consideration. 

Advancing  money.  —  The  advancing  of 
money  induced  by  a  guaranty  is  a  sufficient 
consideration  for  the  guaranty.  H.  P.  Moore 
Lumber  Corp.  v.  Walker    (Va.),  19-314. 

3.    DiSCHABGE   of    GUARANTOR. 

Whore  guaranty  is  continuing.  —  Dis- 
charge of  continuing  guaranty.  First  Na- 
tional Bank  v.  Waddell   (Ark.),  4-818. 

Change  in  membership  of  creditor 
firm.  —  A  guaranty  to  a  firm  of  a  customer's 
running  account  is  not  operative  as  to  credit 
extended  after  the  admission  into  such  firm 
of  a  new  member,  in  the  absence  of  anything 
to  show  that  such  change  in  the  firm  was 
originally  contemplated  by  the  guarantor. 
John  H.  Lyon  &  Co.  v.  Plum  (N.  J.),  15- 
1019. 

Delay  in  realizing  upon  collateral.  — 
Depreciation  in  the  value  of  collateral  given 
by  a  principal  to  secure  his  debt  by  reason 
of  delay  in  realizing  upon  such  collateral 
will  not  discharge  his  guarantor  to  the  ex- 
tent of  the  depreciation,  where  there  is  no 
negligence,  the  delay  is  not  unreasonable,  and 
no  request  is  made  for  the  sale  of  the  col- 
lateral. First  National  Bank  v.  Waddell 
(Ark.),  4-818. 
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GUARDIAN   AD   I.ITEM. 

See  Infants,  3  f. 

GUARDIAN   AND   WARD. 

1.  Appointment. 

2.  PoWEatS   OP  GUABDIAN. 

3.  Accounting. 

4.  LiABiLirr  of  Ward  fob  Guardian's 

Acts. 

See  Infants. 

Competency  of  guardian  suing  for  ward  to 
testify  as  to  transactions  with  de- 
cedents, see  Witnesses,  3  e    (1). 

Defective  guardian's  bond  good  as  common- 
law  obligation,  see  Suretyship,  2. 

Embezzlement  by  guardian,  see  Embezzle- 
ment, 2. 

Liability  of  guardian  for  advising  ward  to 
separate  from  husband  or  wife,  see 
Husband  and  Wife,  6  e. 

Power  of  guardian  to  commit  ward  to  in- 
sane asylum,  see  Insanity,  3. 

Property  held  by  guardian  as  subject  to 
garnishment,  see  Garnishment,  1  b. 

Bight  of  guardian  to  contest  will  on  behalf 
of  ward,  see  Wilis,  7  e  ( 1 ) . 

Undue  influence  presumed  from  relation,  see 
Wnxs,  5  c   (1). 

1.  Appointment. 

Right  of  mother  to  appoint  testa- 
mentary guardian.  —  In  the  absence  of 
express  statutory  authorization,  a  mother 
has  no  power  to  appoint  a  testamentary 
guardian  for  her  children.  Hernandez  v. 
Thomas   (Fla.),  7^46. 

2.  Powers  op  Guardian. 

Authority  of  gnardian  of  married 
man.  —  The  control  over  the  person  of  a 
married  man  under  the  guardianship  of  a 
person  must  be  exercised  by  the  guardian  in 
subordination  to  every  just  right  of  the  wife, 
and  except  under  very  exceptional  circum- 
stances the  wife  is  entitled  to  the  society  of 
her  husband  free  from  the  restraint  of  the 
guardian.     In  re  Chace   (R.  I.),  3-1050. 

Sale  of  ward's  property.  —  A  guardian 
may  transfer  the  personal  property  of  his 
ward  without  procuring  from  the  probate 
court  the  license  provided  for  by  the  Massa- 
chusetts statute.  Gardner  f.  Beacon  Trust 
Co.  (Mass.),  5-581. 

In  the  absence  of  statutory  restrictions,  a 
guardian  may  sell  the  personalty  of  his 
ward,  and  compromise  and  compound  debts, 
without  first  obtaining  an  order  from  the 
court  so  to  do,  subject  to  the  liability  to  ac- 
count where  he  has  acted  without  due  regard 
to  the  ward's  interest.  Xashville  Lumber 
Co.  V.  Barefield    (Ark.),  20-968. 

Compromise  of  claims.  —  Where  the 
compromise  by  a  guardian  of  a  claim  due  his 
ward  is  made  without  sufficient  justification 


or  fraudulently,  or  on  a  grossly  inadequate 
consideration,  the  compromise  may  be  im- 
peached on  the  appeal  of  the  action  in  which 
it  is  presented  as  a  defense,  by  proving  that 
it  was  not  made  in  good  faith,  but  in  fraud 
of  the  ward's  rights.  Nashville  Lum'ber  Co. 
r.  Barefield   (Ark.),  20-968. 

Equity  has  jurisdiction  of  a  bill  by  a  bene- 
ficiary under  a  policy  of  life  insurance  to 
set  aside  a  settlement  of  a  claim  thereunder 
entered  into  under  the  direction  of  the  pro- 
bate court  by  the  guardian  of  the  beneficiary 
and  the  insurance  company  where  fraud  in 
the  making  of  the  settlement  is  charged. 
Berdan  v.  Milwaukee  Mut.  Life  Ins.  Co. 
(Mich.),  4-332. 

A  settlement  of  a  claim  under  »  policy  of 
life  insurance  made  between  the  guardian  of 
the  beneficiary  named  in  the  policy  and  the 
insurance  company  issuing  it,  though  author- 
ized by  the  probate  court,  will  be  set  aside 
at  the  suit  of  such  beneficiary  when  not  made 
in  good  faith.  Berdan  v.  Milwaukee  Mut. 
Life  Ins.  Co.   (Mich.),  4-332. 

3.  Accounting. 

Effect  of  settlement.  —  Where  a  partial 
account  presented  by  a  guardian  is  not  acted 
on  at  the  time,  but  is  subsequently  allowed 
on  the  presentation  of  a  final  account,  and 
no  exception  is  taken  thereto,  a  balance 
shown  by  that  account  in  favor  of  the  guard- 
ian is  conclusive  against  the  ward,  and  must 
be  deducted  from  the  proceeds  of  the  ward's 
real  estate  subsequently  received  by  the 
guardian.  Lanman  v.  Lanman  (Mass.),  19- 
508. 

Transactions  after  majority  of  -ward. 
—  On  final  accounting  by  a  guardian  who 
has  rendered  services  to  the  ward  under  an 
agreement,  made  after  the  ward  attained  his 
majority,  that  the  services  should  be  applied 
as  payments  to  a  balance  of  the  estate  re- 
maining in  the  guardian's  hands,  the  guard- 
ian will  be  allowed  credit  for  the  services  ren- 
dered, but  only  to  the  extent  of  such  balance 
in  his  hands.  As  to  any  excess  over  that 
amount  the  relation  between  the  parties  is 
merely  that  of  debtor  and  creditor  and  not 
within  the  jurisdiction  of  the  probate  court. 
Lanman  v.  Lanman  (Mass.),  19-508. 

4.  Liability  op  Ward  por  Guardian's  Acts. 

An  agreement  by  the  guardian  of  an  insane 
person,  in  leasing  premises  owned  by  his 
ward,  that  he  will  cover  the  opening  to  a  cer- 
tain cellar  way  on  the  premises,  to  avert  the 
danger  of  falling  into  it,  is  not  binding  on 
the  ward,  and  does  not  give  the  lessee  the 
right  to  assume  that  the  estate  of  the  insane 
person  will  be  liable  in  case  of  injury  by  rea- 
son of  the  guardian's  failure  to  comply  with 
his  agreement.  Reams  v.  Taylor  (Utah), 
11-51. 

GUARDING  MACHINERY. 

Statutory  requirement,  see  Master  and  Ser- 
vant, 3  e   (2). 
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GUARDS. 

dattle  ^lairds  oh  railroad,  see  FfelfCES,  3. 
CnatJittg  dangerous  maehlriery,  see  MasJee 
AHD   SiEVAKit,   3   c    (1). 


iGUESshrG  CONnrESl'. 

See  LoTTEBiES. 

GUESTS. 

Who  are  guests,  see  Inns,  BoabdiNo  Houses, 
AND  Apabtments. 

GUILT. 

Aeiual  guili  as  defense  to  action  for  ma- 
licious prosecution,  see  Maucious 
Pbosecution,  2  c. 

GUILTY. 

Fol'meT  plea  of  guilty  as  evidence  of  guilt, 
see  Chiminal  Law,  6  b   (4). 

Plea  of  guilty  generally,  see  Cbiminai,  Law, 
6  j. 

Plea  of  guilty  as  defense  to  action  for  false 
imprisonment,  see  False  Imprison- 
ment, 3. 

Right  to  plead  guilty  in  felony  cases,  see 
JUBY,  1  b  (1). 

GUNPOWDER. 

See  EXFU)SiONs  and  Explosives. 


GUNS. 


See  Wbiapons, 


HAREAS  CORPUS. 

1.  Nature  and  Scope  of  Remctt,  842. 

2.  GBdttND'e  or  REMedT,  842. 

3.  JuBisDicTiON    or    Courts    to    Issue 

Writ,  843. 

4.  The  Petition,  844. 

5.  The  Eetubn,  844. 

6.  Heabing  and  Determination,  844. 

a.  Qu^stioMs  determinable,  844. 

b.  Decision  on  hearing,  844. 

7.  Habeas   Corpus  in  FEDBKAt  Cou*t, 

845. 

8.  Appeal  and  Ebbob,  845. 

Appeal  in  habeas  corpus  proceedings,  see  Ap- 
peal AND  Bebor,  4  b. 

Application,  of  habeas  corpus  act  to  extra- 
dition proceedings,  see  ExTfiAbrrioN,  1. 

Character   as  civil  proceeding,   see   Actions. 

Cftll'atfetftl  attack  on  decree  of  adoption,  see 
Adoption  op  Children. 


Grraunds  of  remedy,  senteiice  in  excess  of 
power  of  court,  see  Criminal  Law, 
7  b  (6). 

Power  to  award  costs  in  habeas  corpus  pro- 
ceedings, see  Costs,  1. 

Review  of  conviction  for  contempt,  see  Con- 
tempt, 6  a. 

Right  of  husband  to  maintain  habeas  corpus 
for  custody  of  wife,  see  HUsband  and 
Wife,  8. 

Validity  of  arrest  for  breach  of  cdtidition  of 
jta^ddn,  see  PaSdON,  RlsPBifeVfc,  and 
Amnesty,  2  b. 

1.  Natube  and  Scope  of  Remedy. 

Use  as  substitute  for  appeal.  —  A  writ 
of  habeas  corpus  cannot  be  used  to  perform 
the  ofSce  of  an  appeal  or  writ  of  error. 
Welty  V.  Ward  (Ind.),  3-5o6. 

The  v^rit  of  habeas  corpus  cannot  be  sub- 
stituted for  a  writ  of  error,  or  used  to  review 
errors  that  do  not  go  to  the  jurisdiction  of 
the  court.  State  v.  Pratt  (S.  Dak.),  11- 
1049.  • 

The  appellate  or  fevisory  jurisdiction  of  an 
appellate  court  is  not  invoked  by  the  institu- 
tion therein  of  an  original  habeas  corpus  pro- 
ceeding. Errors  or  irregularities  which  do 
not  affect  the  jurisdiction  of  the  trial  court 
do  not  warrant  the  discharge  of  the  accused 
upon  habeas  corpus.  Hovey  v.  Sheffner 
(Wyo.),  l5-3l8. 

Use  to  bring  oonviet  into  court.  —  A 
writ  of  habeas  corpus  may  be  used  to  bring 
a  convict  fronl  the  penitentiary  into  court 
for  trial  upon  an  indictment  there  pending 
against  him,  while  he  is  serving  unaer  a 
conviction  entered  against  him  in  ai^other 
court  of  the  state.  Rigor  v.  State  (Md.), 
4-719. 

Necessity  of  actual  restraint.  —  Wheli 
it  appears  that  at  the  time  of  the  service  of 
a  writ  of  ha;beas  corpus  upon  the  sheriff,  the 
complainant  was  Hot  aettr&Hy  in  the  latter's 
company,  the  court  will  dismiss  the  petition 
without  considering  the  merits.  In  re 
O'Brien  (Mont.),  1-373. 

Examination  before  magistrate  as 
condition  precedent.  —  Under  the  New 
York  statute  providing  that  "a  person  im- 
prisoned or  restrained  in  his  liberty  "  is  en- 
titled to  a  writ  of  habeas  corpus  "for  the 
purpose  of  inquiring  into  the  cause  of  the 
imprisonment  or  restraint,"  a  person  who 
has  been  arrested  on  a  ctiminal  charge  may 
sue  out  a  writ  without  awaiting  an  examina- 
tion before  a  magistrate.  People  ex  rel. 
Perkins  v.  Moss   (N.  Y.),  10-309. 

2.  Geounds  or  Remedy. 

Defective  warrant.  —  A  person  who 
has  beeh  arrested  under  a  criminal  warrant 
is  not  entitled  to  be  discharged  on  habeas 
corpus,  where  it  appears  that  the  magistrate 
Who  issued  the  warrant  had  jurisdiction  of 
the  subject-matter  and  of  the  person^  aM  it 
further  appears  that  the  warrant  ■was  nOt  30 
"  dtefective  in  a  matter  of  substance  reqttnfed 
by  law  "  as  to  render  it  void.  People  ew  reU 
Farrington  v.  MeMSehing  (N.  Y.),  10-101. 
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In  M.  habeas  eorpua  proceeding  brought  by 
a  person  arrested  under  a  warrant  issued  by 
a  magistrate,  the  court,  for  the  purpose  of 
determining  whether  the  magistrate  has  ju- 
risdiction to  cause  the  arrest,  will  look  back 
of  his  warrant  to  see  if  the  warrant  is  Sup- 
ported by  the  facts  stated  in  the  depositions 
of  the  prosecutor  and  his  witnesses.  People 
cj!  rel.  Perkins  v.  Moss  <N.  Y.),  10-309. 

Defective  commitment  or  mittimus.— 
Where  a  legal  sentence  has  been  imposed  and 
the  person  sentenced  is  in  custody  there- 
under, a  defect  in  the  commitment  or  mitti- 
mus is  not  available  in  a  habeas  corpus  pro- 
ceeding. Tanner  v.  Wiggins  {Fla.),  14-718. 
Void  judgment.  —  The  writ  of  habeas 
corpus  cannot  operate  as  a  proceeding  in 
error.  If  a  person  is  restrained  of  his  lib- 
erty by  virtue  of  an  absolutely  void  judg- 
ment, he  may  be  discharged  on  habeas  corpus. 
To  obtain  release  by  such  a  proceeding,  the 
judgment  or  sentence  must  be  more  than 
merely  erroneous;  it  must  be  an  absolute 
nullity.  Michaelson  v.  Beemer  (Neb.),  9- 
1181. 

A  judgment  or  ordfir  committing  to  jail 
upon  a  charge  of  contempt  in  disobeying  a 
decree,  made  in  the  absence  of  the  person,  is 
void,  and  a  person  imprisoned  under  it  will 
be  relieved  by  a  writ  of  habeas  corpus.  Bx  p. 
Mylius   (W.  Va.),  11-812. 

Excessive  sentence.  —  A  prisoner  con- 
fined under  an  excessive  sentence  cannot  ob- 
tain his  discharge  under  habeas  corpus  until 
he  has  performed  so  much  of  the  judgment 
or  served  out  so  much  of  the  sentence  as  it 
was  within  the  power  of  the  court  to  impose. 
Harris  v.  Lang   (D.  C),  7-Ul. 

Arrest  under  unconstitutional  stat- 
ute. —  One  who  is  arrested  under  an  un- 
constitutional statute  is  entitled  to  be  dis- 
charged on  habeas  corpus,  ija;  p.  Harrison 
(Mo.),  15-1. 

Conviction  under  unconstitutional 
statute.  —  Where  a  person  is  held  in  cus- 
tody under  a  judgment  of  conviction,  and 
the  judgment  is  assailed  on  the  ground  that 
it  is  not  merely  erroneous  but  void  because 
it  is  based  on  a  charge  made  under  an  in- 
valid provision  of  a  statute,  and  the  charge 
constitutes  no  offense  under  the  laws  of  the 
state,  the  validity  of  the  statutory  provision 
defining  the  offense  may  be  determined  in 
habeas  corpus  proceedings;  and  if  the  statute 
is  invalid  and  the  charge  constitutes  no 
offense  under  the  laws  of  the  state,  the  peti- 
tioner may  be  discharged  from  custody  under 
the  charge.  Harper  v.  Galloway  (Fla.),  19- 
235. 

Former  jeopardy.  —  Even  if  an  errone- 
ous or  unlawful  discharge  of  a  jury,  as  where 
such  discharge  takes  place  on  a  nonjudicial 
day,  has  the  effect  of  an  acquittal,  thus  en- 
abling the  accused  on  a  second  trial  to  plead 
former  jeopardy,  such  discharge  does  not  di- 
vest the  court  of  jurisdiction  of  the  case 
either  on  the  same  or  on  another  information 
or  indictment  for  the  same  offense,  and  there- 
fore such  alleged  former  jeopardy  is  not 
ground  for  discharge  on  habeas  corpus. 
HoVpv  r.  Shpffnpr   (Wvo. ),  15-318. 


S'rosectttion  barred  by  statute  «£ 
liunitatious.  —  The  operation  of  a  statute 
of  limitations,  barring  a  prosecution  for  a 
criminal  oilense,  is  not  ground  for  the  release 
of  the  accused  on  habeas  corpus.  Ew  p. 
Blake  (Cal.),  18-815. 

Imprisoniuent  by  magistrate  not  le- 
gally appointed.  —  A  commitiiient  to  jail 
issued  by  a  person  who  has  been  appointed 
justice  of  the  peace  by  tlie  board  of  county 
commissioners  without  authority  of  law,  is 
void,  and  a  person  imprisoned  thereunder  is 
entitled  to  be  discharged  on  habeas  corpus. 
Ballantyne  v.  Bower   (Wyo.),  17-82. 

Judgment  of  court-martial.  —  The 
proceedings  of  a  military  court  cannot  be  re- 
viewed on  habeas  corpus,  when  it  appears 
that  the  military  tribunal  has  jurisdiction 
over  the  offense  charged  and  that  the  offender 
is  a  person  who  is  amenable  to  its  jurisdic- 
tion. McGorray  v.  Murphy  (Ohio  St.),  17- 
444. 

Obtaining  custody  of  children.^When 
a  child  has  been  committed  to  a  benevolent 
institution  under  the  provisions  of  the 
Georgia  statute  providing  for  the  cotaoiit- 
ment  of  wayward,  etc.,  children  to  a  benevo- 
lent institution,  the  parent  may  apply  to  any 
judge  liaving  the  authority  to  issue  a  writ 
of  habeas  corpus,  alleging  that  the  conditions 
have  changed  since  the  commitment  was 
made,  and  that  the  parent  is  now  a  fit  per- 
son to  have  the  custody  of  the  child,  and  is 
willing  and  able  to  niAintain  and  educate  it, 
and  if  the  judge  is  satisfied  that  such  is  the 
truth  he  is  authorized  to  restore  the  child  to 
the  custody  of  the  parent.  The  remedy- 
given  in  the  act  to  the  parent  applying  for 
the  return  of  the  child  by  application  to  the 
authorities  of  the  institution  is  merely  cumu- 
lative, and  does  not  oust  the  jurisdiction  of 
the  court.     Kennedy  v.  Meara  (Ga.),  9-396. 

3.    JtrBtSDlCTION   OF    COtTRTS   TO   lasTJE   WKIT. 

Inferior  courts,  in  general.  —  Juris- 
diction does  not  depend  on  the  cori^etness  of 
the  decision  made  but  on  authority  to  deter- 
mine the  existence  Or  nonexistence  of  the 
fact  alleged,  and  render  judgment  accord- 
ingly, and  altliou^h  an  inferior  court  judge 
has  general  jurisdiction  of  habeas  corpus,  he 
has  no  jurisdiction  to  issue  the  writ  to  test 
the  Validity  of  a  conviction  which  the  Su- 
preme Court  has  affirmed,  but  which  is  al- 
leged to  be  void,  as  such  judge  has  no  au- 
thority to  determine  the  fact  Contrary  to  the 
judgment  of  the  Supreme  Court,  People  ex 
*■««;  Stead  V.  Superior  Court  (III.),  14-753 

After  eoavfotlon  affirmed  by  highev 
court.  -  The  fact  that  the  judges  of  the  in- 
ferior courts  have  concurrent  jurisdiction 
with  the  Supreme  Court  in  habeas  corpus 
proceedings  does  not  authorize  a  judge  of  an 
inferior  court  to  entertain  habeas  corpus  nro- 
ceedings  for  the  release  of  a  prisoner  wfiose 

co:rt-(ii?r}t7t3."'  '*^^'  "•  '"^^•- 

.   The  judgment  of  the  Supreme  Court  affirm- 
ing the  conviction  of  the  defendant  in  a  Trim- 
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inal  case  must  be  regarded  as  an  adjudica- 
tion by  that  court,  that  the  judgment  of  con- 
viction is  valid  in  all  particulars,  and  the 
validity  of  the  conviction  cannot  thereafter 
be  questioned  by  habeas  corpus  proceedings  in 
an  inferior  court,  even  as  to  a  question  not 
presented  by  an  assignment  of  error  to  the 
Supreme  Court.  People  ex  rel.  Stead  v.  Su- 
perior Court  (111.),  14-753. 

4.  The  Petition. 

Who  may  present.  —  The  wife  of  a  per- 
son illegally  restrained  of  his  liberty  is  a 
proper  person  to  petition  for  a  writ  of  habeas 
corpus.     In  re  Chace   (R.  I.),  3-1050. 

Sufficiency  of  allegations.  —  The  writ 
of  habeas  corpus  should  never  issue  unless  a 
petition  is  presented  which  is  in  substantial 
accord  and  compliance  with  the  provisions  of 
the  statute,  and  which  shows  on  its  face  that 
the  petitioner  is  entitled  to  his  discharge. 
People  ex  rel.  Stead  v.  Superior  Court  (111.), 
14-753. 

5.  The  Return. 

Sufficiency.  —  In  habeas  corpus  proceed- 
ings to  obtain  the  release  of  the  petitioner, 
committed  to  the  custody  of  the  sheriflF  for 
contempt,  the  objection  of  the  petitioner  to 
the  sufficiency  of  the  return  of  the  sheriff  to 
said  writ  that  certain  portions  of  said  return 
are  improper  and  constitute  no  legal  part 
of  the  return,  should  be  sustained  so  far  as 
the  objection  applies  to  portions  of  the  re- 
turn wherein  the  sheriff  alleges,  on  informa- 
tion and  belief,  matters  immaterial  and  for- 
eign to  the  proceeding  and  casting  aspersion 
and  accusation  on  the  petitioner  and  his 
counsel,  but  should  be  overruled  in  so  far 
as  the  objection  applies  to  any  part  of  the 
findings  or  judgment  of  the  lower  court,  or 
to  documents  of  record  in  the  lower  court  re- 
ferred to  or  made  a  part  of  the  return  on 
which  the  judgment  was  based.  Ex  p.  Hed- 
den  (Nev.),  13-1173. 

6.  Heabing  and  Detebmination. 
a.  Questions  determinable. 

Oonstitutionality    of    statute.    —   The 

validity  of  the  statute  under  which  a  person 
is  imprisoned  may  be  tested  in  habeas  corpus 
proceedings.  Ex  p.  Hollman  (S.  Car.),  14- 
1105. 

One  who  has  been  convicted  of  a  statutory 
offense  cannot  procure  his  release  by  habeas 
corpus  on  the  ground  that  the  statute  is  un- 
constitutional, as  such  question  can  be  raised 
only  upon  direct  review  by  appeal  or  error 
of  the  judgment  of  conviction.  People  v. 
District  Court   (Colo.),  3-579. 

A  peremptory  writ  of  prohibition  lies  to 
restrain  a  District  Court  from  considering  in 
habeas  corpus  proceedings  the  constitution- 
ality of  a  statute  under  which  the  petitioner 
for  the  writ  was  convictea  before  a  justice  of 
the  peace.  People  ».  District  Court  (Colo.), 
3-579. 

Iiegal  ezlstenc*  of  court,  —  Applying 
the  general  rule  that  the  title  of  a  de  facto 


officer  cannot  be  attacked  collaterally,  to  a 
de  facto  court,  it  follows  that  the  legal  exist- 
ence of  such  a  court  cannot  be  questioned  in 
habeas  corpus  proceedings  instituted  by  a 
person  convicted  and  sentenced  therein.  State 
V.  Bailey   (Minn.),   16-338. 

Jarisdlotional  questions.  —  The  juris- 
dictional facts  cognizable  on  habeas  corpus 
arc  not  only  those  which  relate  to  the  juris- 
diction of  the  trial  court  over  the  subject- 
matter  and  the  person,  but  also  those  which 
relate  to  its  jurisdiction  to  render  the  par- 
ticular judgment.  Hovey  v.  Sheffner  (Wyo.), 
l.j-318. 

b.  Decision  on  hearing. 

Remanding  prisoner.  —  Where  a  pris- 
oner is  held  under  a  void  commitment,  but  is 
properly  informed  against  by  information  or 
indictment  charging  a  crime  before  a  court 
of  competent  jurisdiction,  on  a  habeas  corpus 
proceeding  he  should  be  discharged  from  his 
confinement  under  the  illegal  commitment, 
and  remanded  to  the  custody  of  the  court  hav- 
ing jurisdiction  of  the  information  or  indict- 
ment pending  against  him.  Michaelson  r. 
Beemer   (Neb.),  9-1181. 

Release  on  bail.  —  Habeas  corpus  pro- 
ceedings are  not  abated  by  the  release  of  the 
petitioner  on  bail  pending  his  appeal  from  an 
order  denying  the  writ.  Mackenzie  f.  Barrett 
(U.  S.),  5-551. 

Airarding  custody  of  children,  —  A 
decree  in  habeas  corpus  proceedings  awarding 
the  custody  of  a  child  to  the  petitioner  is 
self-executing,  and  therefore  the  taking  of  an 
appeal  and  tlie  giving  of  an  appeal  bond  by 
the  respondent  do  not  entitle  him  to  retain 
custody  of  the  child  pending  the  determina- 
tion of  the  appeal,  but  merely  operate  to  stay 
execution  for  costs.  Willis  v.  Willis  (Ind.), 
6-772. 

Where,  after  the  entry  of  a  decree  for  the 
petitioner  in  habeas  corpus  proceedings  for 
the  custody  of  a  child,  the  parties  consent  to 
a  decree  that  the  petitioner  shall  keep  the 
child  within  the  jurisdiction  of  the  court 
pending  the  determination  of  an  appeal  by 
the  respondent,  the  fact  that  the  petitioner 
thereafter  takes  the  child  to  another  county 
within  the  state  does  not  entitle  the  respond- 
ent to  procure  a  habeas  corpus  from  the 
court  of  the  county  to  which  the  child  is  re- 
moved.   Willis  r.  Willis   (Ind.),  6-772. 

Permitting  amendment  of  defective 
mittimus,  —  Where  a  person  convicted  be- 
fore a  mayor  of  an  incorporated  town  for 
the  violation  of  a  statute  prohibiting  bar- 
bering  on  Sunday  is  sentenced  to  pay  a  fine 
and  costs,  and  upon  his  refusal  to  pay  the 
same  is  committed  by  the  mayor  by  a  mitti- 
mus commanding  that  the  prisoner  be  com- 
mitted to  the  county  jail  until  said  fine  and 
costs  be  paid,  without  including  in  the  mitti- 
mus the  words  "or  secured  to  be  paid,"  and 
•  upon  application  by  the  prisoner  to  a  judge 
of  the  proper  county  for  a  writ  of  habeas 
corpus  the  writ  is  issued,  and  the  judge  is 
of  the  opinion  that  the  mittimus  is  defective 
because  of  the  absence  of  the  words  quoted, 
it  is  not  error  for  the  judge  to  give  leave  to 
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the  mayor  to  amend  the  mittimui  in  that 
respect  and  thereupon  dismiss  the  prisoner's 
application  for  the  writ.  Stanfeal  v.  State 
(Ohio),  14-138. 

Deoliion  ai  res  judicata.  —  The  doc- 
tiine  of  res  judicata  applies  to  a  habeas  cor- 
pus proceeding  to  obtain  the  custody  of  a 
child.    Willis  ».  Willis  (Ind.),  6-772. 

An  order  of  a  court  of  competent  jurisdic- 
tion in  habeas  corpus  proceedings  to  deter- 
mine the  right  to  the  custody  of  a  child  is  a 
final  order  reviewable  by  writ  of  error  and 
licnce  is  res  judicata  as  to  a  similar  proceed- 
ing subsequently  instituted  in  another  court, 
piovided  the  same  conditions  exist.  Cormack 
I.  Marshall  (III.),  1-256. 

7.  Habeas   Cobpvs   in  Federal  Coubt. 

When  iasued  In  general.  —  The  duty 
of  a  federal  court  to  interfere,  on  habeas 
corpus,  for  the  protection  of  a  person  alleged 
to  be  restrained  of  his  liberty  in  violation 
of  the  Constitution  or  laws  of  the  United 
States,  must  often  be  controlled  by  the  special 
circumstances  of  the  case,  and  unless  there 
is  some  emergency  demanding  prompt  action, 
the  person  held  in  custody  will  be  left  to 
stand  trial  in  the  state  court,  which,  it  will 
be  assumed,  will  enforce,  as  it  has  power  to 
do  equally  with  a,  federal  court,  any  rights 
secured  to  the  accused  by  the  supreme  law 
of  the  land.  Pettibone  v.  Nichols  (U.  S.), 
7-1047. 

8.  Appeal  and  Ebbob. 

Disposition  of  appeal  irhere  term  of 
imprisonment  has  expired.  —  An  appel- 
late court  will  not  reverse  a  judgment  order- 
ing the  discharge  on  habeas  corpus  of  a  pris- 
oner, though  the  judgment  was  based  upon 
the  erroneous  ground  that  the  sentence  was 
void,  where  the  prisoner's  term  has  expired 
pending  the  appeal.  Harris  v.  Lang  (D.  C), 
7-141. 


HALLWAYS. 

Liability  of  owner  of  apartment  house  for 
failure  to  light  hallways,  see  Inns, 
Boaxdino  Houses,  and  Apabtments, 
11. 


HANDBILLS. 

Power  of  municipality  to  regulate  distribu- 
tion of  handbills,  see  Municipal  Corpo- 
rations, 5  f  (2). 


HANDCUFFS. 

Handcuffing  as  element  of  damage  for  false 
imprisonment,  see  False  Imprison- 
ment, 6. 

Right  of  accused  to  be  free  from  shackles, 
see  Criminal  Law,  6  c  (5). 


HANDWRITING. 

Identification  of  handwriting,  see  Homicide, 

6  a   (1). 
Proof   of   handwriting,   see    Criminal   Law, 

6  n  (9) ;  Evidence,  8  b  (2),  11. 
Testimony  as  to  handwriting  of  decedent  as 

relating   to   personal    transaction   with 

decedent,  see  Witnesses,  3  c  (2). 


HAPPINESS. 

Pursuit  of,  see  Constitutional  Law. 

HARD  BARGAINS. 

Ground  for  relief   from  contract,   8ee  CoN- 
tbacts,  4  a. 


HABITUAL  CRIMINALS. 

Cumulative  punishment,  see  Criminal  Lav, 
7  a  (1).   ^ 


HABITUAL  DRUNKARDS. 

Sec  Drunkenness  and  Intoxication. 

HACKS. 

Exclusive  privileges  on  railroad  station 
grounds,  see  Railroads,  5  d. 

Ordinance  regulating  hacks  as  applicable  to 
motor  vehicles,  see  Motor  Vehicles, 
1  a. 

HALLS. 

Power  of  municipality  to  erect  and  main- 
tain public  hall,  see  Municipal  Corpo- 
BATIONS,  4  e. 


HARMLESS  ERROR. 

See  Appeal  and  Error,  15. 

HAWKERS  AND  PEDDLERS. 

1.  Definition,  845. 

2.  Power  to  Regulate,  846. 

3.  Construction  of  Statute,  846. 

4.  Validitt  or  Regulations,  846. 

5.  Exemptions    prom    License    Laws. 

847. 

6.  Criminal  Prosecution  fob  Violat- 

ing License  Laws,  847. 

Validity  of  statute  relating  to  licensing  ped- 
dlers, see  Licenses,  3. 

1.  Definition. 

A  peddler  is  an  itinerant  vendor  of  goods 
and  delivers  the  identical  goods  carried  with 
him.     One  who  sells  by  samples,  taking  or- 
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ders  for  future  delivery,  to  be  paid  for  wholly 
or  in  part  upon  subsequent  delivery,  is  not 
a  peddler.    Potts  v.  State  (Tex.),  2-827. 

a.  FaWEB    TO  BEeULATE. 

Under  the  Illinois  statute  authorizing  cities 
to  regulate  traffic  and  sales  on  the  street  and 
to  license,  reg«late,  and  suppress  peddlers 
(Kurd's  Rev.  St.  1909,  c.  24,  art.  5,  §  1) 
a  city  may  prohibit  peddlera  from  advertising 
their  wares  by  public  wt««y  on  the.  streets. 
Goodrich  v.  Busse   (Ill.>,  20-§89. 

3.  Construction  of  Statute. 

Exposing  goods  for  sale. — Goods  are  ex- 
posed for  sale  within  the  meaning  of  a  stat- 
ute against  "  exposing  for  sale  "  certain  goods 
without  a  license,  where  a  peddler  has  with 
him  in  his  hand,  in  the  presence  of  one  whom 
he  solicits  to  buy,  goods  which  he  refers  to 
in  his  conversation  as  contained  in  a  recep- 
tacle that  he  is  carrying,  which  goods  he 
offers  to  exhibit  for  tbe  purpose  of  making 
a  sale,  even  thougt  the  goods  are  at  the  time 
concealed  from  view  by  the  receptacle  that 
contains  them.  Commonwealth  v.  Hana 
(Mass.),  11-514. 

Construction  of  statute  regulating 
peddlers'  sales  of  "  provisions."  —  Tea. 
and  coffee  are  not  "  provisions,"  either  with- 
in the  ordinary  sense  of  the  word  or  within 
its  meaning  as  used  in  the  Massachusetts 
statute  permitting  hawkers  and  peddlers  to 
sell  provisions  withg.Uit  a  lieense.  Common- 
wealth V.  Caldwerr  (Mass.),  5-879. 

4.  Validity  of  Regulations. 

In  general.  —  The  South  Dakota  statute 
licensing  peddlers-,  ctmsidered  "as  an  exercise 
of  the  taxing  power  does  not  conflict  with 
the  rule  requiring  alt  taxation  to  be  uniform. 
In  re  Watson  (S.  Dak.),  2-321. 

The  South  Dakota  statute  licensing  ped- 
dlers, considered  as  an  exercise  of  the  police 
power,  is  not  iftvalid  as  drscrftninatory  leg- 
islation because  of  exemptions  therein  con- 
tained.   In  re  Watson  (S.  Dak.),  2-321. 

Statute  discriminating  against  non- 
residents. —  The  Massachijsetta  .  statute 
making  ft  a  erfminal  offense  tax  a  hawker 
or  peddler  to  expose  certain  goods  for  sale 
without  a  license  is  in  violatroit  of  the  Con- 
stitution of  the  United  States  as  making  an 
arbitrary  ^aeriminatioB,  between  different 
classes  of  citizens,  in  that  it  provides,  that 
a  resident  of  a  city  or  town  in  which  he  pays 
taxes  upoB'  bis  stock  in  trade  and.  is  qualified 
to  vote  shall  not  be  required  to  pay  any  fee 
far  his  license  for  said  city  or  town,  and 
that  licenses  may  be  granted  without  charge 
to  a  person  seventy  years  of  age  or  upwards. 
CommoHwealth  v.  Hiaia   (Mass.),  11-S14. 

Dlscriminatiom  against  products  of 
foreign  countries.  —  The  Massachusetts 
statute  regulatii^  sales  by  hawkers  and  ped- 
dlers is  void  as  a  regulation  of  foreiga  com- 
merce, to  the  extent  that  it  discriminates  in 
favor  of  the  agricultural  products  of  the 
United  States  by  permitting  their  sale  with- 


out license  while  prohibiting  the  unlicensed 
sale  of  the  agricultural  products  of  for- 
eign countries.  Commonwealth  v.  Caldwell 
(Mass.),  5-879. 

Statute  dlsoriminating  against  for- 
eign products.  —  The  Massachusetts  stat- 
ute making  it  a  criminal  offense  for  a  hawker 
or  peddler  to  expose  certain  goods  for  sale 
without  a  license  is  in  violation  of  the  Con- 
stitution of  the  United  States  in  permitting 
the  sale  of  agricultural  products  of  the  United 
States  without  a  license,  and  requiring  a 
license  for  the  sale  of  agricultural  products 
of  other  countries.  Commonwealth  v.  Hana 
(Mass.),  11-514. 

Confining  right  to  United  States  citi- 
zens. —  The  Massachusetts  statute  making 
it  a  criminal  offense  for  a  hawker  or  peddler 
to  expose  certain  goods  foir  sale  witlvaut  a  li- 
cense is  not  in  violation  of  the  Fqiffteenth 
Amendment  of  the  Constitution  of  the  United 
States  as  taking  property  withont  d\ie  proc- 
ess of  law  or  denying  the  equal  protection  of 
tlie  laws,  in  that  it  a,llows  no  one  to  obtain 
a  license  unless  he  is,  or  has  declared  his  in- 
tention to  become,  a  citizen  of  the  United 
States;  but  such  provision  is  a  valid  exercise 
of  the  police  power.  Commonwealth  «.  Hana 
(Mass.),  U-51.4. 

Discrimination  against  hucksters  not 
raising,  produce.  —  Under  a  charter  which 
authorizes  it  to  restrain  and  punish  forestall- 
ing and  regrating  of  provisions,  a  city  has 
power  to  pass  an  ordinance  permitting  nuck- 
sters  who  raise  their  own  produce  to  sell  the 
same  fioin  wagons  wjtliin  the  city  limits 
without  a  license,  but  prohibiting  sales  by 
hvtekstera  who  do  not  i;aise  their  own  ptadwce. 
Suich  as,  ordinance  is  valid,  being  a  reason- 
able regulation  calculated  to  protect  the  in- 
hiiibitanta  of  the  city  against  the.  unlawful 
raising  a<  the  price  of  the  necessaries  of  life. 
i)ntt«m  K,  Knoxville   (Tenn.>,  Ift-ioas. 

As  hucksters  who  raise  their  own  prodnce, 
and  those  who  do  not,  belong  to  entirely  dif- 
ferent classes,  a  municipal  ordinance  permit- 
ting the  former  to  sell  tliei?  prmJuiK  within 
the  city  limits  without  a  license,  but  pro- 
hibiting the;  gelling  of  piioduoe  by  tlie  laitter, 
is  not  invalid  for  unlawful  di^rimioation. 
Dutton  V.  Knoxville    (Tenn.),  16-1028. 

The  granting  of  hucksters'  licenses  by  the 
state  etsdi  eountgr  to  buoksters  who  do  not 
raise  their  own  produce,  does  not  render  a 
city  ordinftn^  pz^taiibLting  the  sale  o^f  produce 
by  such  hucksters  inoperative,  or  authorize 
the  holders  of  such  licenses  to  violate  the 
ordinance.  Dutton  ?.  Knoxville  (Tenn.),  16- 
1028. 

prohibiting  crjsing  of  wares  oat  street. 
—  An  ordinance  probibiyng  preddlers  from 
srying  their  wares  on  the  streets  does  not 
4c^Tit>i«^  ^hem  oj  the  rigjbit  to  engage  in  the 
business  of  peddling  on  the  streets,  ajid  there- 
fore does  not  deprive  them  of  property  with- 
out due  process  of  tew-  Goodrich  v.  Busse 
(111.),  20-589. 

A  person  ewceded  to.  Itave  the  right  t»  aeU 
gfjjjds  on  tl^,  *tFG«ta  «f  the  city  hsis  »oi  vested 
property  right  to  advertise  his  gfjodis  by  pub- 
lic outcry,  and  the  city  may  prohibit  peddlers 
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from  thus  advertising  their  wares,  and  there- 
by prevent  a  public  nuisance.     Goodrich  v. 
Busse  (111.),  20-589. 
Distlnotion  as  to  place  of  peddling.— 

An  ordinance  prohibiting  peddlers  from  ad- 
vertising their  wares  by  public  gutcry  on  the 
streets  but  permitting  them  to  do  so  on  li- 
censed amusement  gi'ouiids  does  not  discrim- 
inate against  peddlers  on  the  streets,  because 
the  conditions  surrounding  peddlers  in  the 
two  classes  of  cases  differ  so  as  to  furnish 
a  reasonable  basis  on  which  to  rest  a  classi- 
fication.   Goodrich  v.  Busse  (111.),  20-589. 

5.  Exemptions  from  License  Laws. 

A  statute  making  hawking  and  peddling 
without  a  license  an  offense  is  not  rendered 
objectionable  as  class  legislation  by  the  fact 
that  it  exempts  from  its  operation  manu|ac- 
turers,  farmers,  mechanics,  and  nurserymen, 
selling  their  own  work  or  production,  and 
wholesale  dealers  selling  by  sample.  PeopJe 
V.  De  Blaay  (Mich.),  4r-919. 

6,  Cbiminal  Pbosecution  fob  Violating 
License  Laws. 

Information  cbarging  failure  to  pay 
annual  tax.  —  An  information  charging 
defendant  with  violation  of  a  statute  requir- 
ing peddlers  to  pay  an  annual  tax,  which  fails 
to  charge  that  the  defendant  is  not  a  mer- 
chant who  has  paid  an  weupation  tax  with- 
in the  excepting  clause  of  the  statute,  is  jn- 
snffleient.    Potts  v.  State  (Tex.),  2-827. 


HAZARD. 

Betting  on  games  of  hazard,  see  Gaming  and 
Gaming  Houses. 


HAZARDOUS   OCCUPATION. 

See   Benevolent    ob    Beneficial   Associa- 
tions, 5  e  (2). 


HAZARDOUS  USE  AND  OCCUPA- 
TION. 

Condition  against  hazardous  use  and  occu- 
pation of  insured  property,  see  Insub- 
IWCE,  5  g  (7). 


HEADLIGHTS. 

Rtmuing  train  without  headlight  at  night  as 
negligence,  see  Railroads,  8  b  (3). 

HEAIiTH. 

1.  BoABDs  OF  Health  anp  Health  Om- 
CEBS,  847. 

a.  Enfprcement  of  orders,  847, 

b.  Right  to  bring  suit,  848. 

c.  Right  to  destroy  private  pTopei;ty, 

848. 


d.  Liability    for    wrongful    destruc- 

tion of  property,  848. 

e.  Prohibiting  use  of  impure  water, 

848. 

2.  Health  Regulations,  848. 

a.  Garbage,  848. 

(1)  What   constitutes,   848. 

(2)  Municipal  regulation  of  re 

moval,  848. 

(3)  Municipal  liability   for  in- 

juries connected  with  re- 
moval, 849. 

b.  Manufacture  of  clothing  in  tene- 

ment houses,  849. 

c.  Sale  of  cigarettes,  849. 

d.  Water-closets  in  schools  and  tene- 

ment houses,  849. 

3.  Quarantine,  849. 

Food  laws,  see  Food. 

Judicial  notice  of  unhealthfulness  of  occupa- 
tion, see  Labor  Laws,  1  a. 

Liability  of  landlord  for  disease  communi- 
cated by  infected  premises,  see  Land- 
lord and  Tenant,  5  h  (2). 

Liability  of  municipality  for  acts  of  board  of 
health,  see  Municipal  Cobpobations, 
9  a. 

Nonexpert  opinion  evidence  as  to  existence  of 
disease,  see  Evidence,  8  e. 

Power  of  municipality  to  regulate  water  sup- 
ply,  see   Waters   and   WATBacouRSES, 

4  a. 

Power  of  school  board  to  require  vaccination 
as  prerequisite  to  admission  to  public 
schools,  see  Schools,  S  b. 

Regulating  removal  of  garbage,  see  Munici- 
pal COSPOBATIONS,  4  d   (3). 

Regulation  of  keeping  of  poultry  within  city 
limits,  see  Municipal  Cobpobations, 
4d(3). 

Relevancy  of  health  of  person  suing  for  per- 
sonal injuries,  see  Evidence,  2. 

Representations  in  application  for  member- 
ship in  beneficial  association,  see  Be- 
nevolent ob  Beneficial  Associa- 
tions, 4. 

Restricting  hours  of  labor  in  unhealthy  occu- 
pations, see  Labor  Laws,  la. 

Vaccination  as  prerequisite  to  admission  to 
public  schools,  see  Schools,  4. 

Validity  of  law  purporting  to  promote  pub- 
lic health,   see   Constitutional  Law, 

5  a. 

1.  Boards  of  Health  and  Eeai.tb 
Officers. 

a.  Enforcement  of  orders. 

Ancillary  jurisdiction  of  court.  —  In 

a  suit  to  enforce  an  order  made  by  a  board 
of  health  pursuant  to  a  statute  autiiorizing 
the  board  to  make  such  orders  and  providing, 
that  ibe  court  of  chancery  may  enforce  them, 
aji  objection  that  the  order  in  questipn  can- 
not he  enforced  is  unavailing,  because  if  the 
coifrt  thiijks  that  the  order  ouglit  to  b^  enr 
forced,  it  will  m^ke  an  order  ^f  ijtg  own  of 
smib  q.  character  that  its  enforcemeqt  wiJl, 
enforce  the  order  of  the  boftrd.  State  Board 
of  Health  v.  St.  Johnsbury  <Vt.),  18-496. 
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b.  Eight  to  bring  suit. 

Under  Georgia  statute.  —  Under  the 
Georgia  Act  of  1903,  creating  the  state  board 
of  health,  not  declaring  the  board  to  be  a  cor- 
poration, and  not  conferring  upon  the  board 
as  such  the  right  to  sue,  no  suit  can  be 
brought  in  the  names  of  the  members  of  the 
board  in  an  alleged  representative  capacity 
relating  to  matters  within  the  jurisdiction  of 
the  board.  Woodward  t;.  Westmoreland  (Ga.), 
4-472. 

Validity  of  statute  limiting  right  to 
sue.  —  Section  15  of  the  New  Jersey  Board 
of  Health  Act,  which  forbids  suits  against 
any  local  board  of  health,  its  officers  or 
agents,  unless  upon  proof  that  the  hoard  acted 
without  reasonable  and  probable  cause  to  be- 
lieve that  the  alleged  cause  of  disease  was 
ill  fact  prejudicial  and  hazardous  to  the  pub- 
lic health,  does  not  infringe  the  constitutional 
provisions  protecting  private  property  and 
individual  liberty.  Valentine  v.  Englewood 
(N.  J.),  16-731. 

Such  a  statute  in  effect  gives  an  action 
against  a  local  board  of  health  upon  proof  of 
the  facts  therein  set  forth,  but  in  such  suits 
the  question  of  reasonable  and  probable  cause 
is  for  the  court.  Valentine  v.  Englewood 
(N.  J.),  16-731. 

c.  Right  to  destroy   private  property. 

Police  power.  —  The  legislature  under 
the  police  power  can  grant  to  boards  of  health 
authority  to  employ  all  means  to  protect  the 
public  health  and  when  the  emergency  de- 
mands to  destroy  summarily  private  prop- 
erty.    Lowe  V.  Conroy  (Wis.),  1-341. 

Animals  afflicted  -with  malignant  dis- 
ease. —  The  appearance  of  a  malignant  dis- 
ease in  cattle  is  such  a.  menace  to  public 
health  as  to  warrant  the  destruction  of  the 
animals  afflicted.  Lowe  v.  Conroy  (Wis.), 
1-341. 

Evidence  of  destruction.  —  Evidence 
held  sufficient  to  justify  the  court  in  answer- 
ing in  the  affirmative  a  question  in  a.  special 
verdict  as  to  whether  a  health  officer  caused 
the  destruction  of  property.  Lowe  v.  Conroy 
(Wis.),  1-341. 

d.  Liability  for  wrongful  destruction  of 
property. 

Personal  liability  of  health  officer.— 

When  a  health  officer  destroys  private  prop- 
erty which  is  not  a  menace  to  the  public 
health,  the  owner  may  recover  damages  from 
tht  officer  individually  and  not  from  the  mu- 
nicipality.   Lowe  v.  Conroy  (Wis.),  1-341. 

e.  Prohibiting  use  of  impure  water. 
Interference  irith  personal  liberty.— 

A  statute  authorizing  the  state  hoard  of 
health  to  prohibit  any  village,  individual, 
etc.,  from  using  water  which  is  so  impure  as 
to  endanger  the  public  health,  and  to  sue  for 
the  enforcement  of  its  orders  made  there- 
under (Pub.  St.  Vt.,  §  5496)  does  not  vio- 
late the  constitutional  guaranty  of  personal 
liberty.  State  Board  of  Health  v.  St.  Johns- 
bury  (Vt.),  18-496. 


Notice  and  opportunity  to  be  heard. 

— Under  a  statute  authorizing  the  state  board 
of  health  to  prohibit  the  use  of  water  which 
in  its  opinion  is  so  impure  as  to  endanger  the 
public  health,  and  providing  that  the  court 
of  chancery  "  may  "  enforce  the  orders  of  the 
board  (Pub.  St.  Vt.,  §  5496),  an  order  made 
by  the  board  prohibiting  the  use  of  water  as 
impure  is  not  final  and  conclusive  as  to  the 
matters  involved,  but  they  may  be  litigated 
when  suit  is  brought  to  enforce  the  order,  and 
therefore  the  proceedings  of  the  board  do  not 
lack  due  process  of  law  as  failing  to  give  no- 
tice of  its  proposed  action  and  opportunity 
to  be  heard.  State  Board  of  Health  v.  St. 
Johnsbury   (Vt.J,  18-496. 

Action  for  injunction.  ^  A  bill  to  en- 
join the  use  of  impure  water  is  not  required 
to  be  brought  in  the  name  of  the  state,  but 
is  properly  brought  in  the  name  of  the  state 
board  of  health,  under  a  statute  (Pub.  St. 
Xt.,  §  5496)  authorizing  the  board  to  pro- 
hibit the  use  of  impure  water,  and  providing 
that  the  court  of  chancery,  on  application  by 
the  board,  may  enforce  any  order  made  by 
the  hoard  under  the  statute.  State  Board 
of  Health  v.  St.  Johnsbury  (Vt.),  18-496. 

2.  Health  Regulations. 

a.  Garbage. 

(1)  What  constitutes. 

Meaning  of  term  "  offal."  —  The  word 
"  offal "  in  a  municipal  ordinance  relating 
til  the  collection  of  offal,  construed.  State 
V.  Robb   (Me.),  4-275. 

Grease  and  cracklings  rendered  from 
fat.  —  Grease  and  cracklings,  which  are  ren- 
dered from  the  fat  of  fresh  meats  cooked  in 
a  hotel  kitchen  and  are  carried  away  within 
twenty-four  hours,  are  not  garbage  within 
the  meaning  of  the  District  of  Columbia  regu- 
lation prescribing  the  mode  of  removing  and 
disposing  of  garbage,  and  defining  garbage, 
to  be  "  the  refuse  of  animal  and  vegetable 
foodstuffs."  Nash  v.  District  of  Columbia 
(D.  C),  8-815. 

(2)   Municipal  regulation  of  removal. 

Power  to  regnlate,  in  general.  —  Rea-. 
sonable  municipal  regulations  for  the  collec- 
tion and  removal  of  refuse  and  offal  in  thickly 
populated  cities  are  valid  as  an  exercise  of 
the  police  power.  State  v.  Robb  (Me.),  4- 
275. 

In  the  exercise  of  the  police  power  the  au- 
thorities of  a  municipality  may  rightfully 
require  the  destruction  of  garbage  and  refuse, 
even  when  they  contain  some  elements  of 
value;  and  the  authorities  may  regulate  the 
removal  and  disposition  of  such  substances, 
designate  agents  who  may  rightfully  remove 
and  dispose  of  the  same,  and  prohibit  all 
persons  except  the  designated  ones  from  car- 
rying such  substances  through  the  streets  of 
the  municipality.  Nash  v.  District  of  Co- 
lumbia (D.  C),  8-815. 

Validity  of  ordinance  grantinc  ex- 
olniive  privilege.  —  A  municipal  ordinance 
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giving  the  exclusive  privilege  of  collecting 
and  removing  garbage  within  a  city  to  cer- 
tain persons  and  prohibiting  all  other  persons 
from  engaging  in  that  business  is  not  void 
as  creating  a  monopoly  and  as  being  in  re- 
straint of  trade.    State  v.  Robb  (Mo.),  4-275. 

A  municipal  ordinance  prohibiting  collect- 
ing garbage  except  by  certain  persons  is  valid 
at  least  so  far  as  it  extends  to  the  collection 
oi  garbage  elsewhere  than  on  a  person's  own 
premises.     State  v.  Robb   (Mo.),  4-275. 

Whether  a  municipal  ordinance  prohibiting 
the  collection  of  garbage  except  by  certain 
persons  is  invalid  so  far  it  concerns  the  re- 
moval of  garbage  by  a  person  from  his  own 
premises,  guwre,  but  the  remainder  of  the  or- 
dinance extending  to  the  collection  of  gar- 
bage elsewhere  held  valid.  State  v.  Robb 
(Mo.),  4-275. 

(3)     Municipal    liability    for    injuries    con- 
nected with  removal. 

Private  or  govemment  function,  —  A 

city  acting  through  its  health  commissioner 
in  the  removal  and  disposition  of  garbage 
is  performing  a  private  and  corporate  func- 
tion for  the  convenience  and  benefit  of  its 
inhabitants,  and  not  a  governmental  function 
as  an  agent  of  the  state.  Denver  v.  Davis 
(Colo.),  11-187. 

Fire  escaping  from  dumping  ground. 
—  Where  the  health  commissioner  of  a  city 
having  control  and  supervision  of  the  city 
dumping  ground  for  garbage  allows  combus- 
tible material  deposited  on  the  dump  to  re- 
main burning  for  several  weeks,  and  the  fire 
ia  driven  by  a  heavy  wind  to  adjacent  prop- 
erty, which  it  destroys,  the  city  is  liable. 
Denver   V.  Davis    (Colo.),   11-187. 

b.  Manufacture  of  clothing  in  tenement 
houses. 

A  statute  regulating  the  manufacture  of 
wearing  apparel  in  tenements  is  constitu- 
tional.     State  V.  Hyman   (Md.),   1-742. 

c.  Sale  of  cigarettes. 

That  the  Indiana  statute  forbidding  the 
sale,  etc.,  of  cigarettes  was  not  designed  to 
prohibit  the  smoking  of  cigarettes  is  shown 
by  the  fact  that  it  contains  no  mention  of 
smoking,  while  two  other  statutes  passed 
about  the  same  time  expressly  denounce  the 
smoking  of  cigarettes  by  children.  State  v. 
Lowry  (Ind.),  9-350. 

d.  Water-closets  in  schools  and  tenement 
houses. 

A  statute  requiring  school  sinks  and  vaults 
in  tenement  houses  in  certain  cities  to  be  re- 
placed by  individual  water-closets  is  consti- 
tutional as  a  police  regulation  designed  to 
preserve  the  public  health;  and  it  is  not  in- 
valid because  applicable  only  to  certain  cities 
and  only  to  tenement  houses  or  by  reason  of 
its  application  to  existing  buildings.  Tene- 
ment House  Department  k.  Moeschen  (iST. 
Y.),  1-439. 
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3.  Quarantine. 

Iiiability  for  injuries  to  quarantined 
persons.  —  Where  the  board  of  health  of  a 
township,  acting  in  good  faith  and  without 
malice,  quarantines  the  members  of  a  family 
on  account  of  the  supposed  existence  of  a 
contagious  disease  in  the  family,  the  mem- 
bers of  the  board  are  not  liable  individually 
for  injuries  sustained  by  the  persons  quaran- 
tined, though  the  quarantine  is  unnecessary 
in  that  there  is  in  fact  no  contagious  disease 
in  the  family.  Beeks  v.  Dickinson  County 
(la.),  9-812. 

Liability  for  expenses  of  quarantined 
persons.  —  In  the  absence  of  statute,  a 
county  is  not  liable  to  a  third  person  for 
necessaries  furnished  to  persons  not  paupers 
while  quarantined  in  their  residence  for  the 
time  being.  Dodge  County  v.  Diers  (Neb.), 
5-232. 

Liability  for  loss  of  property  from 
regulations.  —  Under  the  Iowa  statute,  a 
county  is  not  liable  to  a  farmer,  who  has 
been  quarantined  with  his  family  by  the  local 
board  of  health  of  the  township  on  account 
of  the  supposed  existence  of  a  contagious  dis- 
ease in  the  family,  for  injury  to  the  farmer's 
crops  resulting  from  his  inability  to  care  for 
them  during  the  period  of  quarantine,  though 
the  health  officers  promised  the  farmer  that 
the  county  would  provide  him  the  necessary 
help  for  taking  care  of  his  crops,  and  though 
the  promise  was  made  by  the  health  officers 
under  the  direction  of  the  board  of  super- 
visors. Beeks  i'.  Dickinson  County  (la.). 
9-812.  ^ 

Liability  for  acts  of  officers  enforc- 
ing regulations.  —  In  so  far  as  a  munici- 
pality undertakes  the  duty  of  making  and 
enforcing  quarantine  regulations  and  other 
laws  for  the  protection  of  the  public  health, 
it  performs  a  governmental  function,  and  its 
officers  are  not  agents  for  whose  action  or  in- 
action it  is  liable,  unless  such  liability  is  im- 
posed by  its  charter  or  the  by-laws  of  the 
state  under  which  it  exists.  Beeks  v.  Dick- 
inson County   (la.),  9-812. 

The  members  of  a  board  of  health  acting 
in  performance  of  a  public  duty,  under  a 
public  statute  to  prevent  the  spread  of  an 
infectious  or  contagious  disease,  are  not  per- 
sonally liable  in  a  civil  action  for  damages 
arising  out  of  their  acts  in  establishing  a 
quarantine,  even  where  the  disease  does  not 
actually  exist,  provided  they  act  in  good 
faith.     Valentine  (■.  Englewood  (N.  J.),  16- 

I  oi, 

HEARING. 

See  Deaf  and  Dumb  Persons. 

Failure  to  hear  fog  signals  as  negligence,  see 
Collision. 

Hearing  on  application  for  interlocutory  in- 
junction, see  Injunctions,  4  d. 

HEARSAY. 

See  EvinENCE,  3. 

Effect  of  letters  of  hearsay  evidence,  see 
Criminal  Law,  6  m   (8). 
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Duty  of  carrier  to  heat  cars,  see  CabriebSj      Hindering  creditors,   see   Fkacduient  Cow- 


6  e   (6). 


HEAT  OF  PASSION. 

Killing   in  heat  of  passion,    see   Homicide, 
4  a  (2). 


HEATING   AFPABAT1TS. 

As  fixtures,  see  FiXTtrREs,  7  a. 

HEDGES. 

Substitution  of  fence  for  hedge,  see  Fences,  2. 

HEIGHT   OF   BUILDINGS. 

Statutory     regulation,    see     Constitutionai. 
Lam',  5  d. 

HEIBS. 

See  Descent  and  Distbibution. 

Eight  of  judgment  creditor's  heir  to  contest 

will,  see  Wills,  7  e   (1). 
Specific    performance     of     contract    between 

heirs    and   devisees,   see   Specific   Pee- 

rORMANCE,  3  f    (16). 

HELPLESS   PEBSONS. 

Dutv  of  carrier  in  respect  to,  see  Carrieks, 
"6a  (3). 

HEBEDITAMENTS. 

Leasehold    as    hereditament,    see    Landlord 
AND  Tenant,  3  a. 


\TEYANCES. 


HIBE. 


Bailment  for  hire,  see  Bailment,  1. 
Consistency  of   word   hire   with  contract  of 

affreightment,  see  Ships  and  Shipping, 

a  a. 

HISTOBT. 

Admissibility  of  family  history  in  evidence, 

see  Evidence,  3  a. 
Admisaibjlity  of  historical  works  in  evidence, 

see  Evidence,  9  b  (I). 


HITCHING  POST. 

Liability  of  municipality  for  injuries  caused 
by  hitching  post  in  street,  see  Sibeets 
AND  Highways,  7  e   (2). 


HOGS. 

Keeping  of  hogs  within  municipal  limits,  see 
Municipal  Corpoeations,  4  d  (3). 


HOLDING  OVEB. 

After  expiration  of  term  of  ofiioe,  see  Jus- 
tices OF  THE  Peace,  1  d. 

Creation  of  tenancy  from  month  to  month, 
see  Landlord  and  Tenant,  4. 

Effect  of  holding  over  as  renewal  of  lease, 
see  Landlord  and  Tenant,  3  d  (2). 


HOLIDAYS. 

See  SUNDAYS  AND  Holidays. 
Computation  of  time  for  filing  bill  of  excep- 
tions, see  Appeal  and  Errob,  9  b. 


HEBEDITT. 

Proof  of  insanity  in  criminal  cases,  see  In- 
sanity, 7  c  ( 1 ) . 


HIGH  TBEASON. 

See  Treason. 

HIGHTVATEB  MABK. 

Space  between  high  and  low  water  mark  as 
seashore,  see  Waters  and  Water- 
courses, 3  a. 

HIGHWAYS. 

See  Streets  and  Highways. 


HOLOQBAPHIC  WIi;<X.S. 

Formal  requisites,  see  Wills,  3  f. 

HOMESTEAD. 

1.  In  General,  851. 

2.  Acquisition,  851. 

3.  Exemption  from  Lien  of  Judgment 

OR  Execution,  851. 

4.  Alienation  oe  Incumbbance,  851. 

5.  Pabtitiost,  852. 

6.  Abandonment  ob  Foefeitube,  852. 

Application  of  doctrine  of  n^E^rshaling  assets 
to  protect  homestead,  see  Mabsbalixq 

Assets: 
Bar  by  antenuptial  agreement,  see  HUSBAND 
AND  Wife,  2  a  (3). 


HOMESTEAD. 
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Homestead  entvies,  aee  Ppbuu  Lands. 
Quietiog   title    to   homestead,    aee    Quieting 

Title  —  Removai,  or  Cloud,  3. 
Specific  performance  of  contract  to  convey 

homestead,  see  Specific  Fekfobmance, 

3  f  (8). 

1.  In  Genebal. 

Wliat  constitutes.  —  In  its  inception  a 
homestead  is  a  parcel  of  land  on  which  the 
family  resides,  and  which  is  to  them  a  home. 
It  is  constituted  by  the  two  acts  of  selection 
and  residence,  in  compliance  with  the  terms 
of  the  law  conferring  it,  and  when  these  exist 
in  good  faith,  the  essential  elements  of  the 
honiestead  right  exist,  of  which  the  persons 
entitled  to  it  cannot  be  divested  by  acts  or 
influences  beyond  their  volition.  Palmer  v. 
Sawyer    (Neb.),   12-7)5. 

Iian^  held  by  husband  and  wife  as 
joint  tenants.  —  Land  held  in  joint  tenancy 
hy  a  husb(^nd  and  wife  may  be  impressed 
with  a  homestead  at  the  instance  of  the  wife. 
Swan  V.  Walden   (Cal.),  20-194. 

Purpose  of  exemption.  —  The  home- 
stead is  granted,  not  only  for  residence  pur- 
poses, but  for  all  purposes  of  general  utility. 
The  object  of  the  exemption  is  to  secure  to 
the  debtor,  not  only  a  house  to  live  in,  but 
the  meajis  of  obtaining  a  livelihood.  Green 
V.  Richardson    (La.),   16-1037. 

Bstemt  of  exemption.  —  As  a  rule,  where 
the  constitution  or  statutes  of  a  state  exempt 
from  seizure  as  a  homestead  a  certain  quan- 
tity of  land  owned  and  occupied  by  a  debtor, 
the  whole  is  exempt  if  occupied  as  a  resi- 
dence of  the  debtor  and  his  family,  without 
regard  to  the  use  to  which  he  may  put  the 
land  or  the  business  he  may  pursue.  Green 
V.  Richardson   (La.),  16-1037. 

HoBieatead  in  different  goTernm«nt 
subdivisions.  —  A  homestead  may  be  com- 
posed of  contiguous  parts  of  different  govern- 
mental  subdivisions.  Tindall  v.  Peterson 
(Neb.),  8-721. 

2.  Acquisition. 

Under  Act  of  Congress.  —  Under  an 
Act  of  Congress  any  person  qualified  to  ac- 
quire lands  under  the  federal  homestead  law 
can  lawfully  settle  upon  unsurveyed  public 
land,  aijd,  if  the  settlement  is  made  with  the 
intention  of  claiming  the  land  under  the 
homestead  law,  the  settler  acquires  a  prior 
right  to  file  his  claim  upon  the  land  in  the 
local  land  oflBce  when  it  is  surveyed,  and  also 
a  ifight  to  the  possession  of  the  land  settled 
upon,  in  which  he  will  be  protected  when 
unlawfully  disturbed  by  another.  Huffman 
V.  Smyth  (Ore.),  8-678. 

Fraudulent  contracts  to  acqiuire.  — 
An  agreement  to  procure  qualified  citizens  to 
enter  lands  under  the  general  homestead  law 
and  to,  grant  their  use  to  another  until  they 
shall  make  final  proof  or  dispose  of  their 
holdings,  without  the  reservation  of  any  part 
of  this  use  for  the  residence  thereon  or  the 
cultivation  thereof  by  the  entrymen,  is  incon- 
sistent with  th(?  purpose  and  spirit  and  vio- 
lative, of,  the  terms  of  the  law,  although  no 


contract  is  made  regarding  the  position  of 
the  title  which  may  be  obtained.  Ware  v. 
United  States  (U.  S.),  12-233. 

Reassignment  on  increase  in  Vftlwe.— 

Under  the  Ufah  statute  providing  in  effect 
that  the  homestead  of  a  specified  value  which 
is  set  apart  to  the  surviving  husband  or  wife 
and  minor  children  shall  be  their  "  absolute  " 
property,  real  estate  which  is  assigned  to 
such  surviving  husband  or  wife  and  minor 
children  as  a  homestead  becomes  theirs  ab- 
solutely, subject  only  to  pre-existing  incum- 
branoes,  and  such  homestead  cannot  be  rcT 
assigned  even  though  the  value  thereof  is 
subsequently  increased,  with  the  result  that 
such  value  exceeds  the  amount  of  the  exemp- 
tion specified  in  the  statute.  In  re  Bedford 
(Utah),  16-118. 

3.  Exemption  feom  Lien  of  Judgment  ob 
Execution. 

Title  Tested  in  urif  e.  —  Under  the  North 
Dakota  constitution  and  statutes,  a  husband 
as  the  head  of  his  family  is,  notwithstanding 
the  f^ot  that  the  fee  to  the  homestead  is 
vested  in  his  wife,  entitled  to  claim  such 
Iwraestead  as  exempt  from  execution  Sale. 
Brcmseth  v.  Olson   (N.  Dak.),  14-1155. 

Excess  over  statutory  auantity  or 
value.  ~  Under  the  statutes  of  Missouri,  a 
judgment  is  a  lien  against  all  real  estate 
held  by  the  judgment  debtor  in  excess,  either 
as  regards  value  or  quantity,  of  the  statutory 
homestead.  It  is  not  a  lien,  however,  against 
the  homestead  proper,  meaning  thereby  a 
tract  of  land  within  the  statutory  limitations 
both  as  to  quantity  and  value,  which  is  held, 
occupied,  and  claimed  as  a  homestead;  noT 
can  if  be  enforced  against  the  excess,  until 
the  homestead  has  been  selected  and  ad- 
measured in  some  manner.  White  v.  Spencer 
(Mo.),  16-598.  ^ 

Ordinarily  a  homestead  nmst  be  selected 
and  admeasured  m  the  maimer  prescribed  by 
statute,  before  a  judgment  lien  can  be  en- 
forced against  the  excess;  but  wliere  such  ex- 
cess IS  a  matter  of  quanttty  rather  than  of 
value  and  the  judgment  debtor,  before  any 
execution  has  been  levied,  voiantarily  selects 
the  quantity  of  land  prescribed  by  the  stat- 
ute, or  thereabouts,  and  conveys  the  remain- 
der to^  a  third  person,  under  circumstances 
indicating  an  intention  to  give  the  grantee 
n  preference  over  the  judgment  credffor,  the 
latter  may  recover  the  portion  so  conveyed 
By  an  action  of  ejectment  against  the  grantee. 
Under  such  circumstances,  the  selection  by 
the  judgment  debtor  may  be  held  equivalent 
tne  statutory  admeasurement  and  is 
equally  binding  upon  the  debtor  and  his 
grantee.     White  v.  Spencer  (Mo.),  16-598. 

4.  Alienation  or  Incttmbrance. 
Administrator's  sale  to  pay  debts,  - 

A  Jwmestead  of  1«S9.  value  than  $2,000.  can- 

eTthPr^fnv'fT'f-'^  ^^  ^^  administrator's   sale, 
either  for  the  discharge  of  rncumhranc^  there' 

estate  of  th«  de^dent,  and  a  Ucenso  eraiijted 
I'v  a  Nebraska  District  Court,  puifportJa^  ^ 
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authorize  such  sale,  is  absolutely  void.     Tin- 
dall  V.  Peterson   (Neb.),  8-721. 

Method  of  alienation  under  Florida 
oonstitntion.  —  Under  the  Florida  consti- 
tution which  provides  that  real  and  personal 
property  of  designated  amounts  owned  by  the 
head  of  a  family  residing  in  the  state  shall 
be  exempt  from  forced  sale  under  process  of 
any  court,  that  the  exemption  shall  inure  to 
the  widow  and  heirs  of  the  party  entitled  to 
such  exemption,  that  the  real  property  shall 
not  be  alienable  without  the  joint  consent 
of  husband  and  wife,  where  that  relation 
exists,  and  that  nothing  in  the  article  shall 
be  construed  to  prevent  the  holder  of  a  home- 
stead from  alienating  his  or  her  homestead 
so  exempted  by  deed  or  mortgage  duly  exe- 
cuted by  himself  or  herself,  and  by  husband 
and  wife,  if  such  relation  exists,  the  exemp- 
tions apply  only  to  property  owned  by  the 
head  of  the  family,  are  for  the  benefit  of  the 
family,  and  inure  to  the  widow  and  heirs  of 
the  party  entitled  to  the  exemption,  and  the 
provisions  as  to  the  method  of  alienation  are 
restrictions  upon  the  inherent  right  oi  alien- 
ating the  homestead  real  estate,  which  are 
designed  for  the  protection  of  all  the  bene- 
ficiaries of  the  exemption.  Therefore  the  ob- 
servances of  the  restrictions  are  as  essential 
when  the  alienation  is  to  members  of  the 
family  as  to  others.  Thomas  v.  Craft  (Fla.), 
15-1118. 

The  words  "alienable"  and  "alienating" 
are  used  in  such  constitutional  provision  in 
the  sense  of  conveying  or  transferring  the 
legal  title  or  any  beneficial  interest  in  the 
exempt  homestead  real  estate  during  the  life 
of  the  owner.  As  the  method  by  which  the 
homestead  may  be  alienated,  i.  e.,  conveyed 
or  transferred,  is  expressly  and  specifically 
prescribed  in  the  constitution  to  be  by  joint 
consent  and  by  deed  or  mortgage  duly  exe- 
cuted by  husband  and  wife  when  that  rela- 
tion exists,  all  other  methods  of  alienation 
during  the  life  of  the  owner  are  inhibited. 
Thomas  v.  Craft    (Fla.),   15-1118. 

Joinder  of  wife  in  deed.  —  Where  the 
owner  of  a  homestead  to  which  such  consti- 
tutional exemption  from  forced  sale  is  ap- 
plicable is  a  married  man,  a  deed  executed 
by  him  alone  does  not  convey  any  right,  title, 
or  interest  whatever  in  the  homestead  real 
estate.     Thomas  v.  Craft  (Fla.),  15-1118. 

Joinder  of  wife  in  mortgage.  —  Where 
a  husband  has  borrowed  money  and  executed 
a  note  therefor  without  the  joinder  or  knowl- 
edge of  his  wife,  and  the  creditor  has  filed  a 
suit  against  the  husband  alone  to  have  the 
note  declared  a  mortgage  on  certain  land  de- 
scribed in  the  instrument,  and  a  decree  has 
been  entered  in  such  suit  establishing  the 
mortgage  and  ordering  a  sale  thereunder,  the 
husband  and  his  wife  may  enjoin  the  execu- 
tion of  the  decree  of  sale  upon  a  showing 
that  the  land  in  question  is  their  homestead, 
as  such  decree  is  absolutely  void  on  account 
of  the  nonjoinder  of  the  wife.  McDonald  f. 
Sanford   (Miss.),  9-1. 

Validity  of  mortgage.  —  A  mortgage 
upon  government  land,  made  by  a  claimant 
holding  under  the  Homestead   Act   prior   to 


final  proof,  for  the  purpose  of  procuring 
money  to  improve  the  land,  or  for  any  pur- 
pose, provided  it  is  not  intended  thereby  to 
transfer  the  title  in  evasion  of  the  statute, 
is  not  void  or  in  violation  of  the  homestead 
laws,  and  therefore  if  the  claimant  subse- 
quently acquires  title  from  the  government, 
the  title  will  inure  to  the  benefit  of  the  mort- 
gagee.     Stark  V.  Morgan   (Kan.),  9-930. 

Mortgage  as  alienation.  —  Inasmuch  as 
a  mortgage  conveys  no  title  and  is  merely 
security  for  a,  debt,  it  is  not  an  "  alienation  " 
within  the  meaning  of  the  federal  statute 
providing  that  a  homestead  claimant  who  has 
alienated  the  land  entered  shall  not  be  en- 
titled to  a  final  certificate.  Stark  v.  Morgan 
(Kan.),  9-930. 

5.  Pabtition. 

After  separation  of  husband  and 
wife.  —  A  wife  who  has  separated  from  her 
husband  is  not  entitled  to  partition  the  prem- 
ises still  occupied  •  by  him  as  a  homestead ; 
though  she  holds  an  undivided  half  interest 
therein  by  virtue  of  a  conveyance  executed 
by  him  through  a  third  person  in  settlement 
of  divorce  proceedings  by  her  on  a  prior  occa- 
sion.     Grace  v.  Grace   (Minn.),  6-952. 

6.  Abandonment  ok  Foefeituee. 

Compulsory  absence  from  land.  —  A 

person  who  has  established  an  actual  resi- 
dence and  made  improvement  upon  land  un- 
der the  federal  homestead  law  is  not  deemed 
to  have  abandoned  the  land  because  he  is 
compelled  to  be  absent  from  the  land  for  a 
period  in  consequence  of  being  convicted  of  a 
crime  and  confined  in  the  penitentiary.  Huff- 
man V.  Smyth  (Ore.),  8-678. 

Ilse  of  part  for  other  purposes.  —  If 
property  in  the  country  is  in  fact  used  by 
the  owner  as  a  residence  for  himself  and  his 
family,  the  right  to  claim  it  as  a  homestead 
is  not  necessarily  defeated  by  the  fact  that 
it  is  not  all  required  for  such  purpose,  and 
that  it  is  partly  used  for  other  purposes. 
Green  v.  Richardson   (La.),  16-1037. 

Separation  betireen  husband  and 
■wife.  —  A  homestead  does  not  become  liable 
to  the  debts  of  the  husband  because  he  and 
his  wife  separate  and  leave  it,  where  the 
wife,  although  living  elsewhere  temporarily 
because  she  cannot  live  at  the  homestead 
alone,  retains  control  of  it  through  tenants 
and  does  not  intend  to  abandon  it.  Mont- 
gomery V.  Dane  (Ark.),  11-421. 

Failure  of  widovr  to  occupy.  —  The 
Kentucky  statute  providing  that  the  home-. 
stead  shall  be  for  the  use  of  the  widow  so 
long  as  she  occupies  the  same,  does  not  give 
the  widow  a  life  estate  in  the  homestead  of 
her  deceased  husband,  but  only  a  right  which 
depends  upon  her  occupancy  of  the  home- 
stead, and  the  homestead  may  be  sold  for  her 
former  husband's  debts  when  she  ceases  to 
occupy  it.     Block  v.  Tarrent  (Ky.),  12-785. 

Lioss  of  family.  —  A  debtor  who  has  ac- 
quired a  homestead  does  not  lose  his  right 
to  the  exemption,  where  he  continues  to  oc- 
cupy the  property  as  a  home,  though  by  rea- 
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son  of  death  and  the  removal  of  his  family 
he  has  no  one  living  with  him.  Palmer  v. 
Sawyer   (Neb.),  12-715. 

HOMICIDE. 

1.  Elements    of    Cbiminal    Homicide, 

853. 

2.  Criminal  Eesponsibiutt  of  Partici- 

pants, 854. 

3.  MURDEE,  854. 

a.  Killing    in    perpetration    of    an- 

other crime,  854. 

b.  Killing  by  coconspirator,  854. 

c.  Poisoning,  854. 

d.  Instructions,  854. 

4.  Manslaughter,  855. 

a.  Voluntary  manslaughter,  855. 

(1)  In  general,  855. 

(2)  Killing  in  heat  of  passion, 

856. 

(3)  Adequacy    of     provocation, 

856. 

b.  Involuntary  manslaughter,  856. 

e.  Instructions,  857. 

5.  JCSTIFIABUE     AND     EXCUSABLE     HOMI- 

CIDE, 857. 

a.  Homicide  in  resisting  arrest,  857. 

b.  Self-defense,  857. 

c.  Killing   in   defense   of   third   per- 

son, 858. 

d.  Setting  spring  gun,  859. 

6.  Evidence,  859. 

a.  Admissibility,  859. 

( 1 )  In  general,  859. 

(2)  Character  evidence,  861. 

(a)  Character       of      de- 

ceased, 861. 

(b)  Character       of      ac- 

cused,   862. 

(c)  Character    of   family 

of  deceased,  862. 

(3)  Declarations     of     deceased, 

862. 

(a)  In  general,  862. 

(b)  Dying      declarations, 

862. 

(4)  Identification     of     accused, 

864. 

(5)  Motive  and  intent,  864. 

(6)  Proof  of  other  crimes,  865. 

(7)  Proof     of     corpus     delicti, 

865. 

b.  Weight    and    sufficiency    of    evi- 
dence, 865. 

7.  Indictment  and  Information,  866. 

8.  Instructions,  867. 

9.  Punishment,  868. 

10.  Continuance,  868. 

11.  Argument  of  Counsel,  868. 

12.  Former  Jeopardy,  868. 

13.  Insanity  as  Damages,  869. 

Death  caused  by  negligent  operation  of  auto- 
mobiles, see  Motor  Vehicles,  5. 

Conviction  of  assault  as  bar  to  prosecution 
for  murder,  see  Criminal  'Law,  5  b. 

Justifiable  or  excusable  homicide  as  defense 


to  action  for  death  by  wrongful  act,  see 
Death  by  Wrongful  Act,  4. 

Killing  to  effect  arrest,  see  Arrest,  1  a. 

Liability  of  accessory  to  suicide,  see  Suicide. 

Murder  of  convicted  person  pending  appeal 
as   contempt   of    court,    see   Contempt, 

1  J- 

Place  of  trial,  death  from  blow  inflicted  in 
another  county,  see  Criminal  Law,  6  b. 

Right  of  murderer  to  inherit  from  person 
murdered,  see  Descent  and  Distribu- 
tion, 5  a. 

1.  Elements  op  Criminal  Homicide. 

Liability  of  assailant  for  bomioide 
by  assault.  —  Where  persons  conspire  to- 
gether to  commit  roboery  upon  the  person  of 
another,  and  while  carrying  out  such  con- 
spiracy their  victim,  in  self-defense,  dis- 
charges a  firearm  at  his  assailants  and  acci- 
dentally kills  a  bystander,  the  conspirators 
are  not  guilty  of  murder.  Commonwealth  v. 
Moore  (Ky.),  11-1024. 

Liability  of  corporation.  —  A  corpora- 
tion is  not  subject  to  indictment  for  man- 
slaughter under  section  193  of  the  New  York 
Penal  Code  for  negligently  causing  the  death 
of  a  human  being.  Under  section  180  man- 
slaughter is  a  form  of  homicide;  and  section 
179,  which  defines  homicide  as  "  the  killing 
of  one  human  being  by  the  act,  procurement, 
or  omission  of  another,"  must  be  interpreted 
as  referring  to  the  killing  of  one  human  be- 
ing by  another  human  being.  While  a  defini- 
tion might  have  been  formulated  which  would 
have  included  negligent  killing  by  a  corpora- 
tion, the  definition  given  in  the  above  sec- 
tions of  the  Penal  Code  cannot  be  so  inter- 
preted. People  V.  Rochester  R.,  etc.,  Co.  (N. 
Y.),  16-837. 

Liability  of  convict  for  life,  —  The 
fact  that  a  person  is  already  serving  a  sen- 
tence of  life  imprisonment  does  not  prevent 
his  being  tried  and  sentenced  for  murder. 
Huffaker  v.  Commonwealth   (Ky.),  14-487. 

Accelerating  cause  by  death,  —  One 
who  has  unlawfully  wounded  another  and 
thereby  accelerated  the  latter's  death  by  rea- 
son of  some  disease  with  which  he  was  af- 
flicted is  guilty  of  the  crime  thereby  result- 
ing, though  the  injury  inflicted  was  not  nec- 
essarily fatal  and  the  wounded  person  proba- 
bly would  have  recovered  but  for  his  diseased 
condition.  Hopkins  v.  Commonwealth  (Ky.), 
4-957. 

Consent  of  victim.  —  One  who  wilfully, 
deliberately,  and  with  premeditation  slays  a 
human  being,  is  guilty  of  murder  in  the  first 
degree,  and  the  fact  that  the  person  slain 
consents,  and  that  the  homicide  is  committed 
in  the  execution  of  a  compact  between  the 
slayer  and  the  slain  to  die  together,  is  no 
defense.      Turner  v.   State    (Tenn.),   14-990. 

Compact  for  suicide  —  Insanity.  —  In 
the  absence  of  evidence  of  hereditary  insanity 
or  previous  acts  tending  to  show  an  unbal- 
anced mind,  the  fact  that  the  only  motive 
for  the  commission  of  a  homicide  is  a  com- 
pact between  the  slayer  and  the  slain,  who 
are  paramours,  to  die  togethers,  is  not  evi- 
dence of  insanity  on  the  part  of  the  slayer 
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such  a9  ma^  serve  as  a  defense  to  the  charge 
of  murder.    Turner  v.  State  (Tenn.),  14-990. 

Indirect  means  causing  death.  —  One 
has  no  greater  right  to  take  the  life  of  an- 
other by  indirect  means  than  by  direct  means 
under  the  same  circumstances,  if  personally 
present.  State  v.  Marfaudille  (Wash.),  15- 
5S4. 

Malice  as  showing  hatred  or  ma- 
levolence. —  In  order  to  support  a  verdict 
of  murder  in  the  first  degree,  it  is  not  neces- 
sary that  malice,  in  the  sense  of  hatred  or 
malevolence,  toward  the  person  slain,  should 
be  shown.     Turner  v.  State   (Tenn.),  14-990. 

Subsequent  improper  medical  treat- 
ment as  defense.  —  Where  it  appears  that 
a  mortal  wound  was  unlawfully  inflicted  by 
one  person  upon  another  under  such  circum- 
stances that,  if  death  had  immediately  en- 
sued, it  would  have  been  a  felonious  homi- 
cide, the  fact  that  other  causes,  such  as 
errors  or  accidents  in  the  treatment  of  the 
victim,  may  have  contributed  to  or  hastened 
death,  will  not  relieve  the  accused  from  the 
criminality  of  his  act,  the  real  cause  of  the 
death  being  the  felonious  assault.  Hamblin 
V.  State  (Neb.),  16-569. 

2.  Cbiminal  Responsibility  or  Partici- 
pants. 

One  who  is  present  aiding  and  abetting  in 
a  murder  is  guilty  as  principal  though  an- 
other does  the  killing.  State  v.  Nargashian 
(E.  I.),  3-1026. 

Participation  under  threat  of  death. 
—  The  fact  that  a  person  assisting  in  the 
killing  of  another  acts  under  a  fear  of  death 
imposed  by  the  threats  of  the  person  assisted 
does  not  necessarily  eliminate  the  elements 
of  malice  and  premeditation  so  as  to  reduce 
the  crime  to  ittanslaughter.  State  v.  Nar- 
gashian   (R.  I.),  3-1026. 

In  a  prosecution  for  murder,  a  requested 
instruction  as  to  the  defendant  assisting  in 
the  crime  under  a  fear  of  death  held  properly 
refused.  State  V.  Nargashian  (R.  I.),  3- 
1026. 

3.    MUBDEB. 

a.  Killing  in  perpetration  of  another  crime. 

Where  a  person  starts  to  carry  out  a  pur- 
pose to  commit  rape,  arson,  robbery,  or  bur- 
glary, and  kills  another  under  circumstances 
so  closely  connected  with  the  crime  which  he 
has  undertaken  as  to  be  part  of  the  res  gestw 
thereof,  he  is  guilty  of  murder  in  the  first 
degree,  within  the  meaning  of  the  Ohio  stat- 
ute, whether  the  crime  originally  undertaken 
has  been  technically  completed  or  not.  Con- 
rad V.  State  (Ohio),  8-966. 

Bobbery.  —  Homicide  committed  in  the 
perpetration  of  a  robbery  is  murder  in  the 
first  degree,  and  in  such  a  ease  the  turpitude 
of  the  act  supplies  the  element  of  deliberate 
and  premeditated  malice.  Pumphrey  v.  State 
(Neb.),  18-979. 

b.  Killing  by  coconspirator. 

When  two  persons,  in  furtherance  of  a 
common  design,  enter  upon  the  perpetration 
of  a  burglary,  armed  and  prepared  to  kill  if 


opposed,  and  while  so  engaged  are  discovered, 
and  in  the  effort  to  escape  one  burglar' kills 
a  person  who  is  trying  to  arrest  him,  both 
burglars  are  equally  guilty  of  the  homicide, 
although  one  of  them  is  not  armed  with  a 
deadly  weapon,  and  although  such  killing  was 
not  part  of  the  prearranged  plan.  Conrad  v. 
State   (Ohio),  8-966. 

Where  two  persons,  in  furtherance  of  a 
common  design,  enter  upon  the  perpetration 
of  a  burglary,  armed  and  prepared  to  kill  if 
opposed,  and  while  so  engaged  are  discovered, 
and  in  the  eflfort  to  escape  one  burglar,  at  a 
short  distance  from  the  building  and  on  an- 
other lot,  shoots  and  kills  a  police  officer  who 
has  commanded  him  to  halt,  the  killing  is 
in  the  perpetration  of  burglary,  and  therefore 
is  murder  in  the  first  diegree.  Conrad  i;. 
State  (Ohio),  8-966. 

c.  Poisoning. 

Notwithstanding  a  statute  providing  that 
"  all  murder  perpetrated  by  means  of  poison," 
etc.,  shall  be  murder  in  the  first  degree,  a 
jury  cannot  find  a  defendant  guilty  of  mur- 
der perpetrated  by  means  of  poison,  or  by 
any  Other  means  whatever,  unless  they  first 
find  that  there  has  been  an  "  unlawful  killing 
.  .  .  with  malice  aforethought,"  as  murder 
is  defined  in  another  statute,  and  the  mere 
fact  that  a  killing  has  been  accomplished  by 
means  of  poison  does  not  of  itself  establish 
•'  malice  aforethought."  State  v.  Phinney 
(Idaho),  12-1079. 

Under  an  information  charging  murder  as 
having  been  perpetrated  by  means  of  poison, 
it  is  in  the  province  of  the  jury,  under  the 
Idaho  Revised  Statutes,  to  find  the  degree 
or  grade  of  the  offense  of  which  the  defend- 
ant is  guilty,  and  the  court  cannot  deprive 
the  jury  of  such  right  by  a  peremptory  in- 
struction to  the  effect  that  the  defendant,  if 
guilty  at  all,  is  guilty  of  murder  in  the  first 
degree.     State  v.  Phinney   (Idaho),  12-1079. 

d.  Instructions. 

When,  in  a  trial  for  murder,  the  prisoner 
has  introduced  evidence  tending  to  justify 
the  homicide  on  the  ground  of  self-defense, 
and  the  jury  have  been  properly  instructed 
as  to  the  law  of  self-defense,  it  is  not  error 
to  give  the  following  instruction :  "  If  they 
believe  from  the  evidence  in  the  case  that 
the  accused  was  guilty  of  shooting  the  de- 
ceased with  a  deadly  weapon  and  killing  him, 
the  intent,  the  malice  and  Wilful  deliberation, 
and  premeditation  may  be  inferred  from  the 
act."     State  v.  Medley  (W.  Va.),  18-761. 

Deliberation  and  premeditation.  —  In 
a  prosecution  for  murder  where  there  is 
some  evidence  that  the  mind  of  the  defend- 
ant had  been  disturbed  shortly  prior  to  the 
killing,  an  instruction  leaving  the  question 
of  time  for  deliberation  and  premeditation  to 
bo  determined  by  the  jury  is  proper.  State 
V.  Megorden   (Ore.),  14-130. 

Instructions  as  to  lesser  degree.  — 
Under  the  statutes  of  Arizona  it  is  not  the 
duty  of  the  court  in  a  trial  for  murder  to 
instruct  the  jury  as  to  the  several  lesser 
grades  of  homicide  when  no  request  for  such 
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an  instruction  is  made.  Ward  V.  Territorj^ 
(Ari«.),  3-137. 

In  order  to  justify  an  instruction  in  refer- 
ence to  manslaughter  in  tlie  first  degree,  it 
should  appear  from  the  evideilce  that  the 
Ifilling  was  done  without  any  design  to  effect 
death,  that  it  was  done  by  the  act,  procure- 
ment or  culpable  negligence  of  the  defendant, 
and  that  it  was  done  while  the  defendant  was 
engaged  in  the  perpetration  of  a  misdemeanor 
or  crime  not  amounting  to  a  felony,  or  while 
he  was  attempting  to  commit  sueli  crime. 
Dillon  V.  State   (Wis.),  16-913. 

Where  it  appears  in  a  prosecution  for  homi- 
cide that  shortly  before  the  killing  the  de- 
fendant assaulted  the  deceased  in  the  form- 
er's place  of  business,  but  that  the  homicide 
was  not  committed  during  the  assault,  and 
that  after  having  been  assaulted  the  deceased 
i^etreated  to  the  door,  pushed  it  open,  and 
Icicked  the  defendant,  who,  aeeOrdlng  to  his 
testimony,  followed  the  deceased  for  the  pur- 
pose of  closing  the  door,  whereupon  the  de- 
fendant shot  the  deceased,  the  defendant  is 
not  entitled  to  an  instruction  as  to  man- 
slaughter in  the  first  degree,  because  at  the 
time  of  the  shooting  he  was  not  engaged  in 
the  perpetration  of  any  crime  below  the  grade 
of  a  felony.    Dillon  v.  State  (Wis.),  16-913. 

Under  the  New  York  statute  (Pen.  Law, 
§  1044,  subd.  2)  making  it  murder  in  the 
first  degree  to  Icill  in  the  commission  of  or 
attempt  to  commit  a  felony,  though  there  is 
no  design  to  effect  death,  there  can  be  no 
conviction  except  for  murder  in  the  first  de- 
gi'ee,  where  the  indictment  charges  that  the 
homicide  was  committed  while  the  defend- 
ant was  engaged  in  the  commission  of  a  bur- 
gla.Tj;  and  therefore  the  trial  court,  in  such 
a  case  commits  no  error  in  refusing  to  charge 
with  reference  to  the  "  various  degrees  of 
crime  "  or  in  instructing  the  jury  that  they 
"  must  find  the  defendant  guilty  of  murder 
in  the  first  degree  or  not  guilty."  People  t". 
Schleiman   (N.  Y.),  18-588. 

In  a  prosecution  for  murder,  it  ia  not  er- 
roneous to  refuse  the  defendant's  request  for 
an  instruction  enumerating  the  various  ver- 
dicts which  the  jury  may  find,  including  one 
of  Involuntary  manslaughter,  where  there  is 
no  evidence  tending  to  establish  that  degree 
01  the  oiTense,  State  v.  Woodrow  (W.  Va.), 
6-180. 

Where  a  warden  attempted  to  administer 
corporal  punishment  to  a  convict  under  cir- 
cumstances where  the  attempt  amounted  to 
an  assault,  and  called  upon  another  convict 
to  assist  in  adminlBtering  the  punishment, 
and  the  latter,  in  rendering  such  assistance, 
exercised  some  force  against  the  convict  sought 
to  be  punished,  tending  to  overcome  him  and 
put  him  in  the  power  of  the  warden,  if  the 
assaulted  convict,  while  engaged  in  a  fight 
with  the  warden  to  prevent  the  assault, 
turned  and  slew  the  fellow-convict  who  was 
an  abettor  to  the  warden  in  committing  the 
assault,  the  homicide  might  be  reduced  to 
voluntary  manslaughter;  and  it  was  errone- 
ous for  the  judge  to  omit  to  charge  the  law 
relating  to  that  offense.  Westbrook  v.  State 
(Ga.),  18-295. 


Omiasian  of  elements  of  crime. —  Upon 
the  trial  of  an  indictment  for  murder  in  tlie 
second  degree,  the  defendant  Is  entitled  to  a 
plain  and  correct  statement  from  the  court 
to  the  jury  of  the  charge  against  him.  An 
instruction  purporting  to  state  the  offense 
for  which  he  is  being  tried,  which  omits  ma- 
terial elements  of  the  offense  charged  in  the 
indictment,  is  erroneous.  Hans  v.  State 
(Neb.),  9-1130. 

Necessity  for  request  for  nonspecific 
instruction  as  to  malice.  —  A  judgment 
of  conviction  for  murder  will  not  be  reversed 
on  the  ground  that  the  trial  court  gave  an 
erroneous  instruction  on  the  subject  of  malice, 
where  it  appears  that  though  the  instruction 
did  not  define  "  malice "  in  the  exact  words 
of  the  statute,  it  was  sufEciently  comprehen- 
sive to  give  the  jury  a  definite  idea  of  the 
meaning  of  the  term,  especially  if  the  record 
fails  to  show  a  request  by  the  defendant  for 
a  more  specific  instruction.  State  v.  Fuller 
(Mont.),  9-648. 

Simultaneous  killing  of  several  per- 
sons. —  On  the  trial  of  several  defendants 
for  the  murder  of  several  persons,  it  is  not 
erroneous  to  instruct  the  jury  that  the  de- 
fendants are  not  charged  with  the  murder 
of  one  of  the  persons  named  in  the  indict- 
ment, and  that  if  they  are  so  charged  there 
is  no  evidence  to  support  the  charge.  Sawyer 
V.  United  States  (U.  S.),  6-269. 

Harmless  error.  —  In  a  prosecution  for 
murder  which  contains  only  the  theories  of 
self-defense  and  cold-blooded  assassination,  and 
in  which  the  court  fully  instructs  the  jury 
as  to  the  legal  right  of  self-defense,  no  preju- 
dicial error  is  committed  by  the  omission  of 
the  word  "feloniously"  in  the  instructions 
as  to  what  constitutes  murder  and  man- 
slaughter. Stout  V.  Commonwealth  (Ky.), 
13-547. 

On  a  trial  for  homicide,  an  instruction 
which  might  possibly  be  Interpreted  by  the 
jury  as  authorizing  a  verdict  of  murder  in 
the  first  degree,  even  though  the  intent  to 
kill  was  formed  simultaneously  with  the  in- 
fliction of  the  wound,  although  objectionable, 
does  not  present  reversible  error,  if  accom- 
panied by  other  instructions  making  it  clear 
to  the  jury  that  in  order  to  constitute  mur- 
der in  the  first  degree  there  must  have  been 
deliberation  and  premeditation,  and  that  the 
intent  to  kill  must  have  been  formed  before 
the  act  of  killing  took  place.  Hamblin  v. 
State   (Neb.),  16-569. 

The  defendant  in  a,  prosecution  for  murder 
cannot  complain  of  an  instruction  incorrectly 
defining  the  expression  "  heat  of  passion," 
where  the  jury  find  him  guilty  of  murder  in 
the  first  degree,  especially  if  the  evidence 
does  not  tend  to  make  out  a  case  of  man- 
slaughter.   State  V.  Fuller  (Mont.),  9-648. 

4.  Manslaughteb. 
a.  Voluntary  manslaughter. 
(1)  In  general. 
Ihe  offense  of  voluntary  manslaughter  in- 
volves moral  turpitude.     Hollowav  v.  Hollo- 
way  (Ga.),  7-1164. 
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(2)   Killing  in  heat  of  passion. 

The  wilful  shooting  of  another  person  with 
fatal  effect,  which  is  done  in  the  heat  of  pas- 
sion and  with  a  design  to  effect  death,  does 
not  fall  within  a  statute  providing  that  the 
involuntary  killing  of  another  in  the  heat  of 
passion  shall  be  deemed  manslaughter  in  the 
fourth  degree,  as  the  term  "  involuntary  "  is 
inconsistent  with  a  wilful  shooting.  Johnson 
V.  State   (Wis.),  9-923. 

The  heat  of  passion  which  shall  reduce 
what  would  otherwise  be  murder  to  man- 
slaughter in  the  third  degree,  and  which  ia 
specified  inclusively  or  exclusively  in  the 
statutory  definitions  of  other  homicidal  of- 
fenses, is  such  mental  disturbance,  caused 
by  a  reasonable,  adequate  provocation,  as 
would  ordinarily  so  overcome  and  dominate 
or  suspend  the  exercise  of  the  judgment  of 
an  ordinary  man  as  to  render  his  mind  for 
the  time  being  deaf  to  the  voice  of  reason, 
to  make  him  incapable  of  forming  and  exe- 
cuting that  distinct  intent  to  take  human 
life  essential  to  murder  in  the  first  degree, 
and  to  cause  him,  uncontrollably,  to  act  from 
the  impelling  force  of  the  disturbing  cause, 
rather  than  from  any  real  wickedness  of  heart 
or  cruelty  or  recklessness  of  disposition.  Un- 
controllable passion  in  such  circumstances  is 
supposed  to  "  sway  the  reason  regardless  of 
her  admonitions,"  but  it  is  not  presumed 
to  be,  nor  does  the  heat  of  passion  spoken 
of  contemplate,  such  overpowering  disturbance 
as  to  destroy  volition,  the  reasoning  faculty, 
even  temporarily.  Johnson  v.  State  (Wis.), 
9-923. 

(3)   Adequacy  of  provocation. 

Where  in  a  prosecution  of  a  man  for  the 
murder  of  his  wife,  the  evidence  shows  that 
after  an  altercation  with  his  family  in  which 
the  defendant's  son  struck  him  a  severe  blow, 
wounding  him  on  the  head,  the  defendant 
went  into  an  adjoining  room,  secured  a  re- 
volver, chased  the  son  for  a  hundred  yards, 
firing  at  him  three  times,  and  then  turned 
around  and  followed  his  wife  for  three  hun- 
dred yards,  and  overtaking  her,  pointed  the 
pistol  at  her  and  shot  her,  and  then  deliber- 
ately walked  away  and  went  to  a  doctor  to 
have  his  head  examined,  and  stated  to  him 
that  he  had  shot  his  wife,  the  court  cannot 
say  as  a  matter  of  law  that  there  was  no  de- 
liberation and  premeditation,  and  may  prop- 
erly refuse  an  instruction  taking  that  ques- 
tion from  the  jury.  State  v.  Megorden 
(Ore.),  14-130. 

Adultery.  —  A  husband  who  kills  either 
his  wife  or  her  paramour,  discovered  by  him 
ill  the  act  of  adultery,  is  guilty  of  man- 
slaughter only.  Rowland  w.  State  (Miss.), 
1-135. 

Asianlt  on  relative  as  provocation. — 
The  infliction  of  a  beating  upon  a  person  in 
a  fight  which  is  ended  is  not  sufficient  provo- 
cation to  such  person's  friend  to  make  the 
killing  of  the  assailant  by  the  friend  man- 
slaughter instead  of  murder,  although  the 
heating,  if  inflicted  upon  the  slayer,  might 


have  reduced  the  killing  to  manslaughter. 
Commonwealth  v.   Paese    (Pa.),   13-1081. 

Question  of  law  or  fact.  —  In  a  prose- 
cution for  murder  the  sufficiency  of  the  prov- 
ocation is  for  the  court  where  the  facts  are 
undisputed.  Commonwealth  v.  Paese  (Pa), 
13-1081. 

Instructions.  —  Where  the  court  in  a 
prosecution  for  murder  gives  an  affirmative 
definition  of  heat  of  passion,  it  is  not  error 
foi  the  court  to  refuse  to  add  to  such  defini- 
tion the  statement  that  heat  of  passion  "  does 
not  contemplate  such  overpowering  disturb- 
ance as  to  destroy  volition,  the  reasoning 
faculty,  even  temporarily."  Dillon  v.  State 
(Wis.),  16-913. 

In  a  prosecution  for  murder  an  instruction 
that  "  heat  of  passion  means  such  passion  as 
amounts  to  temporary  obscurement  of  reason, 
and  renders  the  slayer  incapable  of  forming 
a  premeditated  design  to  kill,"  is  not  errone- 
ous.    Dillon  V.  State  (Wis.),  16-913. 

b.  Involuntary  manslaughter. 

Unintentional  homicide  commited  by  a  per- 
son while  engaged  in  an  unlawful  act  is  not 
a  criminal  offense,  if  the  unlawful  act  is 
merely  malum  prohibitum,  and  not  malum 
in  se,  and  the  act  is  free  from  negligence  and 
is  not  in  itself  of  dangerous  tendency.  State 
r.  Horton  (N.  Car.),  4-797. 

Omission  of  duty.  —  Although  under 
some  circumstances  the  wilful  or  negligent 
omission  of  duty  owing  by  some  person  to 
another,  resulting  in  death,  may  he  man- 
slaughter, the  duty  neglected  must  be  a  legal 
duty  and  not  a  mere  moral  obligation.  Peo- 
ple V.  Beardsley  (Mich.),  13-39. 

Debauch  —  duty  to  summon  medical 
assistance  for  companion.  —  A  man  who 
goes  upon  a  drunken  debauch  with  a  woman 
over  thirty, years  of  age,  who  is  accustomed 
to  the  use  of  intoxicants  and  has  on  former 
occasions  drunk  liquor  and  kept  assignations 
with  him,  is  not  under  a  legal  duty  to  care 
for  such  woman,  or  guilty  of  manslaughter 
for  her  death  occasioned  by  an  overdose  of 
morphine  taken  by  her  near  the  end  of  the 
debauch,  although  he  leaves  her  in  a  stupor 
and  does  not  summon  medical  assistance. 
People  V.  Beardsley   (Mich.),  13-39. 

Accidental  discharge  of  concealed 
weapon.  —  One  carrying  a  revolver  in  viola- 
tion of  a  statute  against  carrying  concealed 
weapons  is  not  guilty  of  involuntary  man- 
slaughter because  of  the  accidental  discharge 
thereof  resulting  in  the  death  of  another. 
Potter  V.  State   (Ind.),  1-32. 

Killing  in  unlawful  hunting.  —  Where 
a  person  who  is  hunting  game  on  the  land 
of  another  in  violation  of  a  local  statute  un- 
intentionally shoots  and  kills  a  person  with- 
out negligence,  and  the  hunting  or  shooting 
is  not  in  itself  dangerous  to  life,  the  homi- 
cide is  excusable.  State  v.  Horton  (N.  Car.), 
4-797. 

Killing  through  negligence  —  con- 
tributory negligence  of  deceased.  —  In 
a  prosecution  for  manslaughter  caused  by 
negligence,  the  state  must  prove  the  alleged 
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unlawful  act  of  the  defendant  and  its  con- 
sequences, but  not  that  the  decedent  exercised 
due  care  to  avoid  the  consequences  of  the  un- 
lawful act.  State  v.  Campbell  (Conn.),  18- 
237. 

The  rule  of  law  concerning  contributory 
negligence  by  the  injured  person  as  a  defense 
in  a  civil  action  for  damages  for  personal 
injuries  is  not  applicable  to  a  prosecution 
for  manslaughter  as  the  result  of  negligence. 
State  V.   Campbell    (Conn.),   18-237. 

In  a  prosecution  for  manslaughter  caused 
by  the  negligence  of  the  defendant,  contribu- 
tory negligence  on  the  part  of  the  decedent 
is  material  only  as  bearing  on  the  question 
of  the  defendant's  negligence,  and  the  de- 
fendant is  guilty  if  his  negligence  was  the 
direct  cause  of  the  death,  even  though  the 
decedent  did  not  use  due  care  to  avoid  in- 
jury.    State  V.  Campbell   (Conn.),  18-237. 

Negligent  operation  of  antomobile,  — 
In  a  prosecution  for  manslaughter  by  the  al- 
leged negligent  operation  of  an  automobile 
the  court  may  properly  refuse  to  charge  that 
the  defendant  had  the  right  to  assume  that 
the  decedent  would  use  reasonable  care  to 
avoid  injury,  that  the  defendant  was  not 
chargeable  with  extra  care  until  he  saw  that 
the  decedent  was  needlessly  and  negligently 
placing  himself  in  a  place  of  danger,  and  that 
if  the  defendant  at  the  time  acted  as  seemed 
to  him  most  expedient  to  avoid  the  accident, 
life  should  be  acquitted;  because  the  request 
to  charge  involves  matters  which  it  is  the 
province  of  the  jury  to  decide  on  the  evidence 
before  them.  State  v.  Campbell  ( Conn, ) , 
18-237. 

In  a  prosecution  for  manslaughter  in  caus- 
ing death  by  the  negligent  operation  of  an 
automobile,  it  is  not  erroneous,  as  giving 
the  jury  too  much  latitude,  to  charge  that 
"  it  is  a  case  in  which  you  are  called  upon 
to  fix  a  standard  of  conduct  under  circum- 
stances like  those  presented  to  you,  and  more 
piirticularly  a  standard  of  conduct  with  ref- 
erence to  the  carefulness  required  of  drivers 
cf  automobiles,  if  they  would  escape  the  lia- 
bility that  may  come  under  the  law  of  crim- 
inal negligence,"  where  other  parts  of  the 
charge  clearly  state  that  the  defendant  can- 
not be  convicted  unless  he  was  culpably  neg- 
ligent in  operating  the  automobile,  and  the 
death  ensued  as  the  direct  result  thereof. 
State  V.  Campbell   (Conn.),  18-237. 

Burden  of  proving  accidental  kill- 
ing. —  In  a  prosecution  for  murder  where 
the  defendant  relies  upon  the  defense  of  ac- 
cidental killing,  the  burden  of  proof  still 
rests  on  the  commonwealth  to  show  that  the 
killing  was  wilful  and  intentional,  and  an 
instruction  placing  the  burden  of  proving  an 
accidental  killing  upon  the  defendant  is  er- 
roneous.   Com.  V.  Deitrick  (Pa.),  11-308. 

The  error  of  an  instruction  in  a  prosecu- 
tion for  murder  that  the  burden  of  proving 
the  defense  of  accidental  killing  is  on  the 
defendant  is  not  cured  by  another  instruc- 
tion that  it  is  the  duty  of  the  commonwealth 
to  establish  the  guilt  of  the  defendant  be- 
yond a  reasonable  doubt.  Com.  v.  Deitrick 
(Pa.),  11-308. 


c.  Instructions. 

Notwithstanding  the  fact  that  neither  the 
word  "  deliberate "  nor  the  word  "  premedi- 
tated" appears  in  the  Wisconsin  statute  re- 
lating to  manslaughter  in  the  third  degree, 
an  instruction  to  the  effect  that  if  the  defend- 
ant was  in  such  a  heat  of  passion  as  to  ren- 
der him  incapable  of  forming  a  "  deliberate, 
premeditated  design  "  to  kill,  he  may  be  found 
guilty  of  manslaughter  in  the  third  degree, 
is  not  erroneous,  there  being  no  difference  be- 
tween "  premeditated  design  "  and  "  design  " 
as  used  in  the  Wisconsin  statutes  relating  to 
murder  and  manslaughter,  and  the  words 
"  deliberate  "•  and  "  premeditated  "  being  ca- 
pable of  being  used  interchangeably  in  the 
sense  used  in  such  instruction.  Dillon  v. 
State   (Wis.),   16-913. 

An  instruction  that  voluntary  manslaugh- 
ter is  never  attended  by  legal  malice  or  de- 
pravity of  heart,  and  that  "  being  sometimes 
a  wilful  act,  as  the  term  '  voluntary '  denotes, 
it  is  necessary  that  the  circumstances  should 
take  away  every  evidence  of  cool  depravity 
of  heart  or  wanton  cruelty,"  is  not  erroneous. 
Commonwealth  v.  Paese   (Pa.),  13-1081. 

5.  Justifiable  and  Excusable  Homicide. 

a.  Homicide  in   resisting   arrest. 

In  a  prosecution  under  an  indictment  for 
killing  an  officer  where  it  is  shown  that  the 
accused  refused  to  submit  to  arrest  though 
he  knew  that  the  deceased  was  an  officer  and 
had  a  warrant  for  hiS  arrest,  an  instruction 
that  the  testimony  considered  in  the  light 
most  favorable  to  the  accused  makes  him 
guilty  of  manslaughter  at  least,  is  not  errone- 
ous though  there  is  evidence  that  he  did  not 
fire  until  the  officer  had  threatened  him  and 
had  shot  at  him.  State  v.  Horner  (N.  Car  ) 
4-841.  '■ 

b.  Self-defense. 

The  law  of  justifiable  homicide  as  found 
m  the  Penal  Code,  §§  70,  71,  is  not  qualified 
or  limited  by  the  law  upon  the  separate 
branch  of  the  same  subject  laid  down  in  sec- 
tion 73;  and  it  is  error  for  the  court,  upon 
the  trial  of  one  indicted  for  murder,  to  so 
charge  the  jury  as  to  confuse  the  defense 
of  justifiable  homicide  under  the  fears  of  a 
reasonable  man,  based  upon  the  provisions  of 
the  two  related  sections  first  mentioned,  with 
the  defense  of  absolute  necessity  to  kill,  in 
order  to  save  one's  own  life,  which  is  con- 
tained in  section  73.    McCray  v.  State  (Ga.), 

The  instructions  which  were  excepted  to 
upon  the  ground  that  they  deprived  the  ac- 
cused of  the  benefit  of  his  defense  which  is 
last  mentioned  in  the  next  preceding  head- 
note,  and  the  instructions  which  were  ex- 
cepted to  upon  the  ground  that  they  placed 
improper  limitations  or  restrictions  upon  this 
defense,  were  not  subject  to  the  assignments 
of  error  made  upon  them;  as  in  none  of  these 
instructions  was  the  court  dealing  with  the 
law  applicable  to  homicide  in  defense  of  one's 
habitation,  and  the  court  did,  elsewhere  in 
the  charge,  deal  with  this  defense  of  the  ao- 
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cused,  aud  no  complaint  is  made  that  the  in- 
structions on  this  subject  were  erroneous  or 
were  not  full  and  explicit.  McCray  v.  State 
(Ga.),  20-101. 

■  Relatively  to  the  plea  of  self-defense  alone, 
in  a  murder  ease,  an  instruction  that  it  was 
important  for  the  jury  to  determine  "  whether 
the  offense,  if  any,  the  defendant  acted  in 
fear  of  was  a  felony  or  not,"  was  not  errone- 
ous. But  such  instruction,  if  applied  to  the 
defense  that  the  homicide  was  committed  in 
defense  of  the  habitation  of  the  accused 
against  the  deceased  and  another,  who  were 
manifestly  intending  and  endeavoring,  in  a 
riotous  and  tumultuous  manner,  to  enter  the 
same  for  the  purpose  of  assaulting  or  offering 
personal  violence  to  some  one  dwelling  or 
being  therein,  would  be  erroneous.  The  court 
should  have  made  it  clear  to  the  jury  that 
this  instruction  was  intended  to  apply  only 
to  the  defense  first  above  indicated,  and  did 
not  apply  to  the  last-mentioned  defense.  Mc- 
Cray r.  State  (Ga.),  20-101. 

Killing  by  trespasser.  —  When,  in  a 
trial  for  murder,  the  defendant  produces  evi- 
dence tending  to  justify  the  killing  on  the 
ground  of  self-defense,  an  instruction  which 
limits  the  right  of  self-defense  to  one  in  the 
lawful  pursuit  of  his  business  is  erroneous, 
as  even  a  trespasser  may  defend  himself 
against  murder.  Hans  v.  State  (Neb.),  9- 
1130. 

Necessity  for  taking  life.  —  The  bare 
fact  that  while  the  slayer  and  the  person 
slain  were  about  four  feet  apart,  and  the 
former  was  holding  a'  revolver  in  his  right 
hand,  the  latter  kicked  him,  does  not  show 
any  real  or  apparent  necessity  for  taking  the 
life  of  the  deceased.  Dillon  v.  State  (Wis.), 
16-913. 

An  instruction  that  the  defendant,  charged 
with  murder  by  shooting,  would  be  guilty  if 
"  said  shooting  was  not  necessary,  and  did 
not  at  the  time  reasonably  appear  to  the  de- 
fendant to  be  necessary,  to  save  the  defendant 
from  death,  or  frpm  serious  bodily  harm,"  is 
not  objectionable  as  excluding  the  right  of 
self-defense  for  a,pparent  danger.  Stout  v. 
Commonwealth    (jty.),  13-547. 

Retreat  by  person  assaulted.  —  One 
who  is  assaulted  with  a  knife  within  the 
yard  of  his  dwelling  house  and  within  a 
few  feet  from  his  door-steps,  after  having 
warned  his  assa,ilant  not  to  enter  the  yard, 
may  defend  himself  without  retreatiixg,  and 
the  killipg  of  h,is  a,ssailant  under  such  cir- 
cumstances is  e:seuaable.  State  v.  Brooks 
(S.  C),  15-49. 

Hiitnal  combat.  —  On  the  trial  o^  an 
indictment  for  murder,  evidence  considered 
and  held  to  warrant  an  instruction  that  if 
the  defendant  was  informed  and  believed  that 
the  deceased  had  taken  possession  of  a  field 
claimed  by  him,  and  that  he  would  be  there 
with  an  armed  party  on  the  morning  of  the 
killing,  and  that  they  had  made  threats 
against  the  life  of  the  defendant,  and  the  de- 
fendant, knowing  all  of  these  things,  volun- 
tarily organized  a  party,  arming  them  with 
deadly  weapons  for  the  purpose  of  meeting 
said  parties  in  deadly  conflict,  and  went  to 


the  place  of  the  killing,  and  a  coftfliet  eHSiVWjlj 
and  the  deceased  was  killed,  then  ^uqh  bob- 
flict  was  a  "  mutual  combat,"  apd  all  parties 
who  knowingly  and  intentionally  engaged  in 
it  are  guilty  of  murder.  Driggers  v.  V.  S. 
(Okla.),  17-66. 

In  a  prosecution  for  murder  resulting  fr^m 
a  mutual  combat  with  malice  and  premedica- 
tion, an  instruction  as  to  the  right  q|  the 
accused  to  stand  his  gro^nd  and  stay  his 
adversary  if  from  the  facts  of  t^e  asBa^j|  l<e 
believed  such  act  was  necessary  to  prjxtect 
his  own  life  or  prevent  gjceat  bodily  harm,  is 
improper,  but  is  not  prejudioial  to  the  ac- 
cused, and  gives  him  no  right  to  complain. 
Strong  V.  State  (Ark.),  14-289. 

Effect  of  denying  act  causing  death. 
—In  a  prosecution  for  a  homicide,  where  there 
is  substantial  evidence  tending  to  show  that 
the  accused  acted  in  self-defense,  the  ifact 
that  he  denies  having  committed  the  act 
which  caused  the  death  is  noit  necessarily  a 
ground  for  refusing  to  submit  to  the  jury 
the  question  whether  the  killing  was  jvisti- 
%ble.     State  V.  Jacke^t   C^an.),  19-i;8.  ' 

Violent  character  of  deceased.  '.^  In  a 
prosecution  for  murder,  where  the  defense  is 
justifiable  homicide,  the  knowledge  of  the  de- 
fendant, derived  from  personal  observation, 
as  well  as  othervyise,  of  the  violent  temper  of 
the  deceased  and  his  liability  tp  attack  per- 
sons Ti?ithout  cause,  is  a  most  iraposrtant  cir- 
cumstance in  determining  from  the  stand- 
point qf  the  defendant  the  reasonableness  of 
the  danger  apprehended  by  him,  and  from 
which  the  defendant  might  estimate  the  con- 
duct of  the  deceased,  the  character  of  the 
attack  made  upon  him,  and  what  he  might 
expect  from'  his  assailant,  as  well  as  that 
which  he  might  at  the  moment  deem  neces- 
sary to  guard  himself  against.  Sneed  v. 
Territory  (Okla.),  8-354. 

c.  Killing  in  defense  of  third  person. 

An  accused  charged  with  a  homicide  which 
he  claims  to  have  committed  in  defense  of 
another  person  is  entitled  to  a  requested  in- 
struction that  "  the  law  makes  it  the  duty  of 
every  one  who  sees  a  felony  attempted  by 
violence  to  prevent  it  if  poss'ible,  arid  allows 
him  to  use  the  necessary  means  to  make  the 
resistance  effectual,"  and  that  "  one  inay  kill 
in  defense  of  another  under  the  same  circum- 
stances that  he  would  have  the  right  to  kill 
in  defense  of  himself,"  unless  such  instruc- 
tion is  given  in  the  main  charge  in  clear 
language  readily  understandable  by  ordi- 
nary jurors.  State  v.  Hennessy  (Nev.),  13- 
1122. 

Where  a  person  charged  with  homicide 
claims  to  have  done  the  kiUi:»g  in  the  neces- 
sary defense  of  another,  evidence  that  a  con- 
spiracy had  been  entered  into  by  the  deceased 
and  others  to  take  the  life  of  or  do  great 
bodily  harm  to  the  person  defended,  or  that 
the  deceased  alone  had  made  threats  of  vio- 
lence against  such  person,  is  competent  upon 
the  question  whether  the  deceased  was  the 
aggressor,  even  if  such  conspiracy  or  tlireats 
were  not  communicated;  and  evidence  that 
such   conspiracy   or   threats    were   comranni- 
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cated  to  the  defendant  is  not  only  admissible 
but  highly  important  to  the  defense.  State 
r.  Hennessy   (Nev.),  13-1122. 

In  a  prosecution  for  homicide  claimed  by 
the  defendant  to  have  been  done  in  defense 
of  another  person  in  danger  of  death  or  great 
bodily  harm  at  the  hands  of  members  of  a 
labor  union  who  had  come  on  the  premises 
of  another  in  pursuance  of  a  conspiracy 
against  the  person  defended,  the  giving  of  an 
i^istruction  that  if  the  alleged  conspirators 
went  upon  the  premises  in  an  orderly  and 
peaceable  manner  for  the  purpose  of  main- 
taining a  rate  of  wages,  and  to  induce  a  cer- 
tain employee  to  vpork  only  at  that  wagp, 
their  purpose  was  a  lawful  one  under  the 
laws  of  the  state,  is  error,  although  a  statute 
defining  the  crime  of  conspiracy  provides  that 
the  statute  does  not  restrict  the  orderly  as- 
sembling or  co-operation  of  wage  earners  for 
the  purpose  of  securing  an  advance  in  the 
rate  of  wages  or  the  maintenance  of  such 
rate,  as  the  instruction  tends  to  confuse  the 
jury  upon  a  question  not  involved  in  the 
case,  by  leading  them  to  believe  that  the  stat- 
ute confers  upon  wage  earners  some  special 
privilege  of  entering  on  the  premises  of  an- 
other to  accomplish  the  maintenance  of  a 
wage  rate.  State  i;.  Hennessy  (Nev.),  13- 
1122. 

A  person  acting  in  defense  of  another  is 
upon  the  same  plane  as  a  person  acting  in  de- 
fense of  himself,  and  may  show  in  justifica- 
tion of  a  homicide  any  fact  which  would  be 
competent  to  establish  justification  in  behalf 
of  a  person  acting  in  his  own  defense.  State 
r.  Hennessy   (Nev.),  13-1122. 

One  who  undertakes  to  assist  a  near  rela- 
tive who  is  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  an  antagonist  acts  at 
his  peril  if  the  person  assisted  has  been  actu- 
ally in  fault  in  provoking  the  difficulty,  and 
the  person  assisting  is  guilty  of  murder  or 
manslaughter  in  taking  the  life  of  the  rela- 
tive's antagonist,  if  the  circumstances  are 
such  that  the  relative  would  have  been  guilty 
of  one  of  those  crimes  had  he  done  the  kill- 
ing.    State  V.  Cook   (S.  Car.),  13-1051. 

d.  Setting  spring  gun. 

A  person  has  no  right  to  take  human  life, 
directly  or  indirectly,  as  by  setting  a  spring 
gun  for  the  purpose  of  preventing  a  mere 
trespass  or  a  theft  of  property.  He  may  do 
so  only  to  prevent  atrocious  and  violent 
felonies  in  the  commission  of  which  human 
life  either  is  or  is  not  presumed  to  be  in 
periL  State  v.  Marfaudille  (Wash.),  15- 
984. 

6.  Evidence. 

a.  Admissibility. 
(1)  In  general. 
Time  and  place  o£  crime.  —  In  a  prose- 
cution for  homicide,  it  is  proper  to  permit  a 
witness  for  the  prosecution  to  be  questioned 
as  to  his  knowledge  of  the  time  and  place 
where  and  when  the  deceased  is  said  to  have 
been  killed,  where  the  questions  are  merely 
introductory  to  other  questions  necessary  to 


elicit  facts  that  j^re  Ipgal  evidence.  Biohard- 
son  V.  Statp  (Ala.),  8-108. 

Admisjslons,    ^yidence    to    explain-   -^ 

Where,  in  a  prosecution  of  a  man  for  the 
murder  of  his  wife,  the  state  emphasizes,  as 
a  fact  tending  to  show  the  defendant's  guilt, 
the  fact  that  be  procured  a  steel  or  burglar 
proof  vault  in  which  the  coffin  of  the  de- 
ceased was  incased  for  burial,  and  introduces 
na  a  witness  the  undertaker  who  sold  him  the 
vault  to  testify  to  the  transaction  and  to 
repeat  the  conversation  had  with  the  defend- 
ant, it  is  error  to  refuse  to  allow  the  defend- 
ant, as  a  witness  in  his  own  behalf,  to  deny 
or  explain  the  matters  thus  presented  and 
give  his  own  version  of  the  conversation  that 
took  place.  State  v.  Blydenburgh  (la.),  14- 
443. 

Declarations  of  coconspirators.  —  In 
a  prosecution  against  two  persons  fpv  mur- 
der, vyhere  it  appears  that  the  crime  was 
committed  during  an  attack  made  by  the  de- 
fendant upon  the  deceased  and  another  per- 
son, it  is  competent  to  prove  that  when  the 
attack  was  made  one  of  the  defendants  said, 
"  We  will  whip  you  in  a  minute,"  though  it 
is  not  shown  which  of  the  defendants  made 
the  statement,  as  the  declaration  is  not  onlv 
part  of  the  res  gestce  but  is  competent  evi- 
dence of  a  common  purpose  on  the  part  of  the 
defendants  to  attack  the  deceased  and  his 
companion.  State  v.  Jarrell  (N.  Car.),  8- 
438. 

Self-serving  declaration.  —  In  a  prose- 
cution for  a  murder  committed  in  Oklahoma, 
where  the  defense  is  justifiable  homicide,  evi- 
dence that  the  defendant  told  a  sheriff  in 
Texas  some  time  after  the  homicide  to  notify 
him  and  he  would  surrender  if  any  papers 
C£^me  from  Oklahoma  for  his  arrest  is  prop- 
erly exclilded,  whe^e  the  state  has  introduced 
no  evidence  indicating  that  the  defendant  in 
any  way  resisted  or  fled  from  arrest.  Sneed 
V.  Territory  (Okla.),  8-354. 

Res  gejftse.  —  In  a  prosecution  for  homi- 
cide by  shooting,  it  is  erroneous  to  refuse  to 
permit  a  witness  for  the  defense  to  testify 
as  to  the  story  of  the  manner  of  the  shooting, 
told  him  by  the  defendant  when  the  latter 
WE18  about  a  quarter  of  a  mile  from  the  scene 
of  the  homicide  on  his  way  for  the  doctor, 
where  it  does  not  distinctly  appear  that  the 
declaration  was  close  enough  in  time  and 
place  to  the  transaction  to  be  part  of  the 
res  gestae.  State  v.  Woodrow  (W.  Va,.),  6- 
180. 

In  a  prosecution  for  murder,  the  defend- 
ant cannQt  introduce  in  evidence  as  part  of 
the  res  gestce  a  conversation  concerning  the 
killing,  had  by  him  with  the  raotorman  of 
the  street  car  on  which  he  was  riding  to  the 
police  station  after  the  murder  for  the  pur- 
pose of  surrendering  himself,  where  it  ap- 
pears that  the  defendant  did  not  leave  the 
scene  of  the  homicide  until  ?ome  time  after 
it  had  occurred,  and  that  he  took  time  to 
summon  a  doctor  before  going  to  the,  police 
station,  as  the  defendant  liad  too  much  time 
for  reflection,  too  much  time  to  calculate 
upon  the  consequences,  and  too  much  oppflj^- 
tunity  and   motive   for    raal<ii?g   up   a   stpry 


860 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


■with  reference  to  the  future,  to  warrant  the 
court  in  holding  that  the  statement  on  the 
car  was  an  undesigned  incident  of  the  main 
fact,  the  homicide.  Johnson  v.  State  (Wis.), 
9-923. 

Evidence  of  fruits  of  crimes.  —  In  a 
homicide  case,  where  there  is  evidence  that 
prior  to  the  killing  the  defendant  was  heavily 
in  debt  and  in  need  of  ready  money,  and  that 
immediately  thereafter  she  had  bills  in  her 
possession,  instructions  that  the  evidence  is 
admitted  only  as  bearing  on  the  defendant's 
-motive,  etc.,  that  evidence  to  show  motive  is 
competent,  and  that,  in  order  to  consider  the 
evidence,  the  jury  must  be  satisfied  that  the 
deceased  had  money  in  his  possession  imme- 
diately before  his  death,  and  that  thereafter 
the  defendant  had  such  money  in  her  posses- 
sion, arc  correct.  Com.  v.  Richmond  (Mass), 
20-1269. 

In  a  homicide  case,  certain  evidence  held 
to  warrant  a  finding  that  the  deceased  had 
money  to  the  amount  of  that  possessed  by 
the  defendant  after  the  killing.  Com.  v. 
Richmond  (Mass.),  20-1269. 

Opinion  evidence  —  nervous  condi- 
tion. —  It  is  competent  for  a  witness  to 
testify  that  the  defendant  in  a  murder  case 
was  "  very  nervous "  on  the  day  after  the 
homicide.  Such  evidence  is  not  a  statement 
of  a.  mere  opinion,  but  describes  a  condition 
perceptible  to  the  senses  of  the  witness. 
State  V.  Vanella    (Mont.),   20-398. 

Respective  danger  of  parties.  —  On  a 
trial  for  criminal  homicide  the  question, 
"  From  the  appearance  and  acts  of  the  par- 
ties at  the  time  of  the  difficulty  who  im- 
pressed you  as  being  in  most  danger  of  being 
shot?"  is  properly  excluded  as  calling  for  an 
opinion.      State  v.  Hamilton    (La.),   18-981. 

Negligent  manslaughter  —  ability  to 
avoid  accident.  —  It  is  proper  to  refuse 
to  allow  the  defendant  in  a  prosecution  for 
manslaughter  as  the  result  of  negligence  to 
be  asked  when  testifying  in  his  own  behalf, 
whether  he  used  his  best  judgment  to  avoid 
the  accident,  and  whether  he  could  with 
safety  have  done  anything  other  than  what 
he  did,  because  such  questions  call  for  a 
mere  expression  of  the  opinion  of  the  wit- 
ness.    State  V.  Campbell    (Conn.),   18-237. 

Experimental  evidence.  —  In  a  prose- 
cution for  homicide  by  shooting,  where  the 
defense  is  set  up  that  the  killing  was  the 
result  of  the  accidental  discharge  of  a  pistol 
by  the  defendant's  three-year-old  son,  it  is 
competent  for  the  prosecution  to  introduce 
in  rebuttal  evidence  of  an  experiment  tend- 
ing to  show  that  the  boy  lacked  the  strength 
necessary  to  fire  the  pistol.  State  v.  Wood- 
row  (W.  Va.),  6-180. 

Identification  of  handwriting  —  com- 
parison of  -nrriting  and  carving.  —  In  a 
murder  trial,  in  which  the  question  is  the 
identification  of  the  defendant  with  the 
crime,  a  lawn  mower  handle  on  which  is  the 
acknowledged  inscription  "  E.  Kent,"  done  in 
pencil,  but  containing  only  straight  lines 
similar  to  carving,  is  admissible  to  show  that 
inscriptions  carved  on  doors,  '•  E.  Kent"  and 
"  E.  K.,"  were  also   done  by  the  defendant. 


where,  though  the  instruments  used  in  mak- 
ing the  inscriptions  were  different,  the  in- 
scriptions show  peculiarities  in  the  construc- 
tion of  similar  letters.  State  v.  Kent  (Vt.), 
20-1334. 

Number  of  deceased's  children.  —  In 
a  murder  case,  evidence  as  to  the  number  of 
children  the  decedent  had,  and  their  ages, 
held  immaterial.  Allen  v.  Com.  (Ky.),  20- 
884. 

Self-defense — condition  of  deceased's 
mind.  —  In  a  murder  case,  where  the  de- 
fendant claims  that  as  she  entered  the  house 
to  go  to  her  apartments  on  the  second  floor, 
the  decedent,  who  lived  on  the  first  floor, 
suddenly  appeared,  advancing  on  her  with  a 
rifle,  whereupon  the  defendant  fired  a  pistol 
•which  caused  the  decedent's  death,  and  it 
appears  that  the  decedent  had  charged  her 
husband  with  improper  relations  with  the 
defendant,  it  is  error  to  exclude  evidence 
showing  that  after  the  defendant  left  the 
house  shortly  prior  to  the  homicide,  the  de- 
cedent's husband  came  home,  and  he  and  his 
wife  had  a  furious  quarrel  about  the  defend- 
ant, in  which  he  struck  the  decedent  and  hurt 
her  hand  and  arm,  after  which  he  left  just 
before  the  defendant  entered  the  house,  when 
the  fatal  encounter  occurred;  since  the  facts 
sought  to  be  proved  are  closely  related  to  the 
homicide  both  in  time  and  logical  sequence 
and  tend  to  confirm  the  defendant's  claim  as 
to  what  took  place  between  her  and  the  de- 
cedent, and  to  render  it  reasonable  by  show- 
ing the  decedent's  frame  of  mind.  Allen  v. 
Com.    (Ky.),  20-884. 

Previous  encounter.  —  In  a  prosecution 
for  murder,  evidence  of  a  fight  between  the 
defendant  and  deceased  occurring  some  time 
before,  and  not  shown  to  have  had  any  con- 
nection with  the  fatal  encounter,  is  irrele- 
vant and  inadmissible.  Strong  v.  State 
(Ark.),  14-229. 

Rebuttal  of  plea  of  self-defense.  — 
Where,  in  a  prosecution  for  murder,  the  de- 
fendant testified,  presumably  for  the  purpose 
of  showing  that  lie  had  reason  to  fear  the 
deceased,  that  he  had  heard  from  persons 
whom  he  was  unable  to  name  that  the  de- 
ceased, who  was  town  marshal,  had  clubbed 
and  fatally  injured  an  old  man  in  arresting 
him,  it  was  competent  for  the  state  to  prove 
in  rebuttal  that  the  old  man  in  question  died 
of  senility  and  alcoholism,  and  that  there 
were  no  marks  of  violence  on  his  person. 
Knappc.  State   (Ind.),  11-604. 

Judicial  notice  —  patent  medicines  ^ 
contents.  —  A  court  cannot  take  judicial 
notice  that  the  name  "  Rough  on  Rats "  is 
always  and  everywhere  applied  to  the  same 
compound,  or  that  any  two  sealed  packages 
taken  from  the  same  pharmacist's  stock  and 
bearing  that  name  contain  the  same  article; 
and  hence  in  a  prosecution  for  murder  by 
arsenic  poisoning,  evidence,  designed  to  show 
how  the  accused  came  into  possession  of  the 
poison,  that  some  proportion  of  such  poison 
was  found  in  a  package  of  "  Rough  on  Rats  " 
taken  from  the  same  pharmacist's  stock  from 
which  the  accused  had  been  known  to  pur- 
chase an  article  bearing  the  same  name  and 
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label  is  inadmissible,  there  being  no  evidence 
to  show  that  "  Rough  on  Rats "  is  a  known 
and  definite  compound  containing  arsenic. 
State  V.  Blydenburgh   (la.),  14-443. 

Cross-examination.  —  In  a  homicide 
case,  a  question,  asked  the  inspector  of  police 
by  the  defendant,  if,  after  the  defendant  was 
indicted,  the  inspector  had  not  "  procured  the 
putting  of  one  of  the  government  witnesses 
on  probation  after  he  had  pleaded  guilty  to 
a  crime,"  is  properly  excluded,  it  being  un- 
supported by  any  suggestion  of  inducement 
to  a  definite  person,  and  being  objectionable 
in  form  since  the  placing  on  probation  of  one 
charged  with  crime  is  the  independent  act  of 
the  court,  and  cannot  be  "  procured  "  by  any- 
body. Com.  V.  Richmond  (Mass.),  20-1269. 
Where,  in  a  homicide  case,  a  witness  for 
the  commonwealth  who  has  testified  at  length 
concerning  the  people  in  the  house  where  the 
deceased  met  his  death,  and  their  actions, 
and  some  of  their  conversation,  and  that  one 
D.  had  said,  in  reply  to  his  question  a  short 
time  before  the  body  of  the  accused  was  dis- 
covered, that  the  deceased  was  in  the  house, 
is  asked  on  cross-examination.  "  When  was 
deceased  again  mentioned  by  any  of  you?" 
the  question  is  properly  excluded,  being  in- 
definite as  to  persons,  and  appearing  to  bear 
no  relation  to  any  issue  in  the  case.  Com. 
c.  Richmond    (Mass.),  20-1269. 

Redirect  examination.  —  In  a.  homicide 
case,  where  it  appears  by  the  cross-examina- 
tion of  a  police  officer  called  by  the  common- 
wealth that  certain  men  in  the  defendant's 
house  were  arrested  on  the  day  the  deceased's 
body  was  found,  the  arresting  officer  is  prop- 
erly permitted  to  testify  on  redirect  exam- 
ination, subject  to  the  defendant's  exception, 
that  the  men  were  arrested  for  witnesses; 
the  inquiry  being  permissible,  in  the  court's 
discretion,  to  refute  any  inference  that  the 
men  were  suspected  of  the  crime.  Com.  v. 
Richmond   (Mass.),  20-1269. 

Rebnttal  evidence.  —  Where  a  witness 
for  the  prosecution  in  a  murder  case  testifies 
without  objection  that  the  defendant  stayed 
at  the  house  of  the  deceased  one  or  two 
nights  and  was  there  several  times,  and  that 
"  one  evening "  he  had  a  quarrel  with  the 
deceased,  but  did  not  fix  the  time  of  the 
quarrel,  it  is  proper  for  the  court  to  refuse 
to  allow  a  witness  for  the  defense  to  testify 
that  the  defendant  stayed  at  the  house  of  the 
deceased  only  one  night  and  that  on  that 
occasion  there  was  no  quarrel.  Ausmus  v. 
People  (Colo.),  19-491. 

Dnty  of  prosecution  to  call  witness.— 
Where  the  relations  between  the  defendant 
in  a  prosecution  for  homicide  and  the  only 
eyewitness  to  the  transaction  which  led  up 
to  the  homicide  are  intimate,  and  the  latter 
has  made  apparently  conflicting  statements 
in  reference  to  the  occurrence,  the  refusal  of 
the  trial  court  to  compel  the  prosecution  to 
call  such  eyewitness  is  not  an  abuse  of  its 
discretion.  Dillon  v.  State  (Wis.),  16-913. 
Harmless  error.  —  In  a  prosecution  for 
murder  arising  out  of  a  dispute  concerning 
a  corn  crop,  the  admission  of  evidence  that 
the  deceased  w?is  a^vise^  by  offlpers  pf  the 


law  that  he  would  be  justified  in  hauling  the 
corn,  is  erroneous,  but  not  prejudicial  to  the 
accused,  where  the  evidence  does  not  show 
that  the  deceased  was  advised  that  he  would 
be  justified  in  using  force  to  enable  him  to 
haul  the  corn,  and  therefore  does  not  give 
the  jury  the  right  to  conclude  that  the  de- 
ceased entertained  that  belief.  Strong  i:. 
State   (Ark.),  14-229. 

The  discretion  of  the  trial  court  in  regu- 
lating the  production  of  testimony  is  not 
abused  by  permitting  the  state's  attorney, 
after  all  the  testimony  for  the  defense  in  a 
murder  case  is  in,  to  recall  the  accused  who 
has  testified  in  his  own  behalf,  and  ask  him 
if  he  did  not  state  on  the  morning  of  the  kill- 
ing that  he  thought  a  certain  other  person 
did  the  deed,  and  upon  his  denial,  to  contra- 
dict him;  and  in  any  event  the  testimony  is 
not  prejudicial  where  the  accused  pleads  self- 
defense  and  admits  that  at  the  time  of  the 
alleged  statement  his  whole  attitude  towards 
the  tragedy  was  one  of  feigned  ignorance  and 
was  false.  Stout  v.  Commonwealth  (Ky.), 
13-547. 

(2)   Character  evidence, 
a.   Character   of   deceased. 

In  the  trial  of  an  indictment  for  man- 
slaughter, when  there  has  been  testimony 
tending  to  prove  an  assault  by  the  deceased 
upon  the  defendant  immediately  before  the 
striking  of  the  fatal  blow,  the  defendant  may 
introduce  evidence  tending  to  show  that  the 
general  character  and  habits  of  the  deceased 
were  those  of  a  violent,  passionate  person, 
a  quarrelsome,  fighting  man,  which  character 
and  habits  were  known  to  the  defendant. 
Commonwealth   v.  Tircinski    (Mass.),   4-337. 

In  a  prosecution  for  murder,  where  the  de- 
fense is  justifiable  homicide,  the  defendant, 
for  the  purpose  of  showing  his  knowledge 
of  the  violent  temper  of  the  deceased  and  of 
the  disposition  of  the  latter  to  become  angry 
with  friendly  persons  and  to  use  his  pistol 
upon  small  or  no  provocation,  may  introduce 
evidence  to  prove  that  a  few  hours  before  the 
homicide  the  deceased  had  a  difliculty  with  a 
third  person  growing  out  of  the  refusal  of 
the  third  person  to  take  a  drink,  and  that 
in  course  of  such  difficulty  the  deceased  threw 
the  third  person  upon  the  floor,  drew  his 
pistol  and  attempted  to  shoot  him,  but  was 
prevented  from  doing  so  by  the  defendant. 
Sneed  v.  Territory    (Okla.),  8-354. 

In  a  prosecution  for  murder  the  character 
of  the  deceased  is  presumed  to  be  quiet  and 
peaceable,  and  until  the  defendant  introduces 
evidence  attacking  the  general  reputation  of 
the  deceased  as  a  quiet  and  peaceable  man, 
no  evidence  of  his  quiet  and  peaceable  dispo- 
sition is  admissible,  although  the  defendant 
seeks  to  prove  that  the  killing  was  done  in 
self-defense.     Kelly  v.  People   (111.),   11-226. 

Evidence  on  the  part  of  the  state  in  a 
prosecution  for  murder  that  the  deceased 
was  large  and  strong  is  no  evidence  of  a 
quarrelsome  or  violent  disposition  so  as  to 
authorize  the  admission  of  evidence  in  rebut- 
tal that  thei  deceaaed  was  of  a  quje^  and 
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peaceable  disposition,    Kfelly  v.  People  (111.), 
11-226. 

(b)    Character  of  accused. 

In  a  murder  case,  the  accused  may  intro- 
duce evidence  of  his  good  character.  Allen 
r.  Com.   (Ky.),  20-884. 

A  person  on  trial  for  homicide  may  intro- 
duce as  a  part  of  his  defense  the  testimony 
of  compfetent  witnesses  that  prior  to  the  date 
of  the  crime  alleged  in  the  indictment  his 
character  as  a  quiet  and  peaceable  citizen 
was  good,  and  he  is  not  limited  to  proving 
what  people  may  have  said  about  him,  as 
to  his  being  or  not  being  a  quiet  and  peace- 
able person.  State  v.  Dickerson  (Ohio),  11- 
1181. 

Where  a  witness  called  by  the  defendant  in 
a  criminal  case  to  establish  his  good  charac- 
ter, testifies  in  chief  that  he  is  acquainted 
with  defendant's  general  reputation  for  hon- 
esty and  integrity  in  the  community  where 
he  resides ;  that  such  reputation  is  good ;  and 
that  he  has  been  acquainted  with  the  de- 
fendant six  or  seven  years,  during  which 
time  the  defendant  has  worked  for  him;  and 
further  testifliE's,  on  cross-examination,  that 
the  only  persons  he  has  heard  speak  about 
the  character  of  the  defendani  are  members 
of  his  own  family  s  that  he  does  not  know 
that  he  has  ever  heard  defendant's  reputa- 
tion questioned  —  "  that  it  ever  came  up  any 
more  than  any  other  gentleman's,"  it  is  er- 
ror for  the  court  to  strike  out  the  testimony 
of  such  witness  on  the  ground  that  it  does 
not  tend  to  establish  a  general  reputation. 
Negative  evidence  of  good  character,  indi- 
cated by  such  testimony,  is  competent,  and 
should  be  admitted.  State  v.  McClellan 
(Kail.),  17-106. 

Truth  and  veracity  of  accused.  —  In 
a  prosecution  for  murder  it  is  proper  to  ex- 
clude evidence  that  the  accused  is  repiited, 
in  his  home  country,  to  be  a  man  of  truth 
and  veracity,  where  his  reputation  for  truth 
and  veracity  has  not  been  attacked.  Johnson 
V.  State  (Wis.),  9-923. 

Reputation  in  oomiuaiilty.— In  a  prose- 
cution for  murder  a  witness  who  sAys  he 
knew  the  accused  for  a  period  of  twenty- 
five  or  thirty  years  is  competent  to  testify 
to  the  community  reputation  of  the  accused 
as  a  man  of  quiet  and  peaceable  disposition, 
although  for  five  or  six  years  preceding  the 
trial  the  witness  and  the  accused  have  lived 
about  ten  miles  apart.  People  v.  Van  Oaas- 
beck   (N.  Y.),  12-745. 

Personal  knowledge  of  tiritness.  —  A 
witness  cannot  testify  to  his  own  personal 
knowledge  of  the  character  of  an  accused 
person  as  a  peaceable  and  quiet  man.  People 
V.  Van  Oaasbeck  (N.  Y.),  12-746. 

A  person  who  has  lived  any  considerable 
length  of  time  in  the  same  neighborhood  ai 
another  is  competent  to  testify  to  the  fact 
that  he  has  never  heard  anything  against 
that  other  person  as  a  quiet  and  peaceable 
man.  People  v.  Van  Gaasbeck  (N.  Y.)  12- 
745.  '' 

Matters  oconrring  after  homicide 
sbowing  bad  character.  —  In  a  murder 


case,  evidence  of  the  bad  character  Of  thS 
accused,  based  on  what  occurred  after  the 
homicide,  is  inadmissible  as  denying  the  pre- 
sumption of  innocence  from  j^od  character 
before  the  charge  of  crime  was  made.  Allen 
V.  Com.  (Ky.),  20-884. 

(c)    Character  of  family  of  deceased. 

On  a  trial  for  criminal  homicide  it  is  not 
competent  to  show  the  reputation  of  the 
family  of  the  deceased  for  violence  and  fight- 
ing.    State  V.  Hamilton  (La.),  l8-981. 

(8)     Declarations    of    deceased, 
(a)   In  general. 

In  a  murder  case  the  declarations  of  the 
deceased  are  nOt  admissible  in  evidence  un- 
less they  were  part  of  the  res  gest(B,  were 
dying  declarations,  or  Were  communicated  to 
the  defendant  so  as  possibly  to  have,  influ- 
enced his  conduct.  AUsmus  v.  People 
(Colo.),   19-491. 

Purpose  of  seehing  accused.  — ^  Dec- 
larations made  by  the  deceased  in  reference 
to  his  motive  in  seeking  to  find  the  accused, 
though  made  while  on  his  way  to  the  scene 
of  the  homicide  in  quest  of  the  accused,  were 
not  admissible,  over  the  objection  of  the  ac- 
cused, for  the  purpose  of  showing,  that  the 
intention  of  the  declarant  in  seeking  the  ac- 
cused was  peaceful  and  lawful.  MoCray  t;. 
State   (Ga.),  20-101. 

Where  upon  a  trial  for  murdet,  the  Evi- 
dence disclosed  that  the  accused  killed  the 
deceased  while  he,  as  a,  toWn  marshal,  was 
attempting  to  arrest  him  for  a  past  violation 
of  a  municipal  ordinance,  it  was  not  errone- 
ous to  refuse  to  allbw  the  defendant  to  prove 
by  the  witness  that,  on  the  day  of  the  homi- 
cide, he  was  told  by  the  marshal  that  the 
accused  was  to  come  to  the  town  that  day  to 
stand  his  trial  for  violating  the  town  ordi- 
nance, and  that  this  was  understood  betw^n 
him  and  the  accused.  Yates  v.  State  (Ga.), 
9-620. 

Statements  made  to  medical  tvitness 
by  patient.  —  In  a  prosecution  for  murder 
by  poisoning,  a  physician  testifying  as  an 
exptert  for  the  defense  concerning  the  condi- 
tion of  the  deceased  at  the  time  of  diagnosis 
is  competent  to  testify  not  only  to  what  the 
patient  said  as  to  her  present  condition,  but 
also  to  statements  made  by  her  concerning 
her  previous  condition  and  the  history  of  her 
case,  and  the  exclusion  of  the  evidence  of  the 
statements  concerning  the  history  of  the  case 
is  prejudicial  error  especially  where  the  the- 
ory of  the  defense  is  that  the  disease  of  which 
the  deceased  died  was  of  long  standing  and 
sufficient  to  account  for  many  of  the  alleged 
indications  of  poisoning.  State  v.  Blyden- 
burgh    (la.),  14-443. 

(b)    Dying  declarations. 

Consciousness  of  Impetlding  death.  ^ 

Where  a  dying  declaration  is  offered  in  evi- 
dence, the  declarant's  consciousness  df  iin' 
pending  death  is  sufficiently  sho\vn  by.  evi- 
dence that  at  the  time  he  made  the  ileelnrii- 
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tltm  he  hiW  beeti  informed  by  the  attending 
physiciian  ihat  he  was  about  to  die  and  had 
stated  that  he  realized  his  condition.  State 
V.  Mayo  CWash.),  7-881. 

Byiug  declarations,  admissible  as  such,  arfe 
declal'ations  made  under  the  fixed  belief  and 
moral  cOavicinon  of  the  person  speaking,  that 
death  is  impending  and  certain  to  follow  al- 
most immediately.  People  v.  Buettner  ( 111. ) , 
13-235. 

No  error  is  committed  in  admitting  as  dy- 
ing declarations  statements  of  a  person  shot 
almost  through  his  body  and  helpless,  who, 
brfor*  making  the  Statements,  says,  "  I  am 
mortally  wounded.  I  am  all  in.  Turn  me 
oVer,  and  I  will  tell  you  how  it  happened." 
State  V.  Hennessy   (Nev.),  13-1122. 

In  order  that  a  dying  declaration  as  to  the 
cause  of  death  May  be  admissible  in  evidence 
at  the  trial  Of  a  prisoner  for  the  murder  of 
the  declarant  it  must  be  shown  that  at  the 
time  the  statement  was  made  the  death  of 
the  declarant  was  imminent  and  that  lie  had 
abandoned  all  hope  of  living,  i.  c,  believed 
that  death  must  follow.  But  it  is  not  neces- 
sary to  prove  that  the  declarant  believed  that 
death  would  ensue  immediately.  Eex  v. 
Perry  (Eng.),  17-285. 

Deelatatious  indicating  hope  of  re- 
oovety.  —  Although  there  is  nothing  in  the 
feelings  of  a  declarant  that  presages  her  ap- 
proaching dissolution,  and  she  replies  to  in- 
quiry that  she  teels  "  good "  or  "  very  well," 
her  declarations  are  admissible  if  she  had 
been  led  by  the  statements  of  her  nurse  and 
physician  to  abaiidon  hope  of  life,  and  look 
upon  death  as  certain  to  follow  almost  im- 
mediately. People  W.  Buettner  (111.),  13- 
236. 

Expression  ttf  desii-e  for  consiilations 
of  religion.  -^  The  expression  of  a  desire 
by  a  person  for  the  consolations  of  religion, 
especially  when  the  particular  religion  of  thte 
person  provides  for  tlie  administration  of 
certstin  rites  to  its  members  when  and  only 
when  thfey  are  actually  in  afUculo  mortis,  is 
one  of  the  strongest  proofs  that  the  person 
is  in  that  condition  of  mind  which  is  requi- 
site to  the  admission  in  evidence  of  the 
statements  Of  such  person  as  dying  declara- 
tions.    People  V.  Buettner   (111.),  13-233. 

Adl&tssibillty  as  part  ot  res  gestae.  — 
A  declaration  of  the  deceasied  made  immedi- 
ately after  bfeing  stabbed  by  the  accused  is 
admissible  a.^  a  part  of  the  rei  gestm.  State 
V.  Gilbert  (Idaho),  1-280. 

Adniissibillty  as  dependent  upbu 
odttipltiteiiiesii  -~  The  admissibility  of  a 
dying  dtclatatibn  does  nbt  depend  upon  its 
C(i»ilpltetenes3,  but  it  is  sufficient  if  the  dec- 
laration add^  a  link  to  the  chain  of  evidence. 
Slate  V.  JIayo   (Wash.),  7-891. 

AdiniisiMIity  as  ^nestton  for  court.— 
^VTl^tb€r  a  declaration  was  competent  as  a 
dtin^  dedariltibil  is  for  the  cburt  to  deter- 
mitie.    Allen  f.  Com.  (Ky.),  20-884. 

In  a  limrder  case  the  oitebtiok  of  the  com- 
petency of  dying  dedaratiohs  offered  in  evi- 
dSil(ie  is,  ih  the  first  instahCe,  a  qttestlon  Of 
la*  for  the  court,  and  the  court  must  pass 
upon  tbe  competency  of  sileh  evidehee  as  i 


question    of    law.      Willougby    v.    Territory 
(Okla.),  8-S37. 

In  the  trial  of  a  murder  case,  -the  failure 
or  refusal  of  the  court  to  pass  upon  the  ques- 
tion of  the  cohipetSllcy  of  dying  declarations 
offered  in  evidence,  and  the  submission  of 
such  declarations  to  the  jury  without  first 
passing  upon  th<iir  competency,  is  error.  Wil- 
lotipliby  r.  Territdry   (Okla.),  8-537. 

Where,  in  the  trial  of  a  murder  case,  the 
court  as  a  matter  of  law  passes  upon  the 
conlpetency  of  dying  declarations  offered  in 
evidence,  and  finds  that  they  are  competent 
to  be  submitted  to  the  jury,  and  they  are 
submitted  to  the  jury,  it  is  not  error  for  the 
court  by  an  instruction  to  submit  again  the 
question  of  the  competency  of  such  evidence 
to  the  jury  for  their  consideration.  Wil- 
loughby  D.  .Territory  (Okla.),  8-537. 

:^art  not  relating  to  homicide.  —  The 
only  part  of  a  dying  declaration  proper  for 
the  jury  is  the  portion  of  it  relating  to  the 
homicide,  though  evidence  of  what  the  declar- 
ant said  and  did  about  the  time  the  declara- 
tion was  made  is  admissible  to  show  that  she 
was  rational  and  understood  what  she  was 
doing;  the  jury  being  charged  that  it  could 
be  considered  for  that  purpose  only.  Allen 
V.  Com.   (Ky.)j  20-884. 

Statements  in  a  dying  declaration  as  to 
matters  occurring  before  the  meeting  between 
the  deceased  and  the  defendant  at  which  the 
fatal  affray  took  place,  such  as  the  move- 
ments of  the  deceased,  what  he  did,  the  per- 
sons he  met,  etc.,  are  not  admissible  in  evi- 
dence against  the  defendant,  because  such 
matters  are  not  a  part  of  the  res  ffestm. 
State  V.  Kelleher    (Mo.),   10-1270. 

Impeachment  by  contradictory  state- 
ments of  deceased.  —  Dying  declarations 
may  be  impeached  by  evidence  that  the  dec- 
larant made  other  statements  inconsistent 
thferewith.     State  t),   Mayo    (Wash.),   7-881. 

Where  it  is  sought  to  impeach  dying  decla- 
rations hy  evidence  of  contradictory  state- 
ments, the  proper  course  is  to  permit  the  im- 
peaching witness  to  be  asked  directly  what 
the  declarant  said  to  him  and  to  let  the  wit- 
ness state  in  his  own  words  what  was  said. 
State  V.  Mayo   (Wash.),  7-881. 

Ordinarily,  where  a  witness  testifies  to  a 
fact,  it  cannot  be  shown  that  he  has  on  an- 
other occasion  made  statements  inconsistent 
with  his  testimony,  unless  he  is  first  inter- 
rbgated  as  to  the  statements  and  allowed  to 
explain^  them ;  but  Where  a  dying  declaration 
is  admitted  in  evidence,  other  statements  of 
the  declarant  inconsistent  with  the  declara- 
tion may  be  shown  to  impeach  it.  Allen  c. 
Com.   (Ky.),  20-884. 

Declarant  devoid  of  religious  belief. 
—  Evidence  to  the  effect  that  the  person  who 
made  a  dying  declaration  was  devoid  of  relig- 
ious belief  is  admissible  for  the  purpose  of 
discrediting  the  dying  declaration,  it  being 
for  the  jury  to  say  to  what  extent  such  evi- 
dence affects  the  value  of  the  declaration. 
Gamhrell  v.  State   (Miss.),  16-147. 

To  render  such  evidence  admissible  it  is  not 
necessary  to  show  tbat  the  deceased  was  a 
non-believer   at  or  near   the   limp   when   he 
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made  the  dying  declaration.  The  defense  may 
show  that  the  deceased  was  a  non-believer  at 
any  time  during  his  life,  it  being  for  the  jury 
to  determine  whether  he  had  changed  his 
opinion  at  the  time  of  making  the  declara- 
tion, and  the  effect  thereof.  Gambrell  v. 
State   (Miss.),  16-147. 

Parol  evidence  to  prove.  —  Where  a 
dying  declaration  is  not  wholly  reduced  to 
writing,  and  the  writing  is  not  signed  by  the 
declarant,  parol  evidence  is  admissible  to 
prove  the  declaration.  Allen  17.  Com.  (Ky.), 
20-884. 

Instruction  as  to  credibility  —  In  a 
criminal  prosecution  where  dying  declara- 
tions have  been  admitted  in  evidence  against 
tlie  defendant,  it  is  erroneous  for  the  court 
to  refuse  the  defendant's  request  for  an  in- 
struction that  the  evidence  should  be  received 
with  caution.  State  v.  Mayo  (Wash.),  7- 
881. 

(4)    Identification   of   accused. 

Initials  carved  on  door.  —  In  a  prose- 
cution for  murder,  carved  initials  on  a  barn 
door,  which  was  situated  near  the  house 
in  which  the  murder  was  committed,  are 
properly  admitted  in  evidence  to  identify  the 
accused  with  the  crime,  as  against  the  ob- 
jection that  there  is  nothing  to  connect  the 
accused  with  the  initials,  where  he  admits 
that  he  slept  in  the  barn  the  night  before 
the  crime  was  committed,  and  there  is  evi- 
dence showing  that  he  had  a  habit  of  cutting 
his  initials  as  a  pastime,  and  that  fresh 
whittlings  were  found  on  hay  beneath  the 
carving  where  some  one  had  lain.  State  v. 
Kent  (Vt.),  20-1334. 

In  a  prosecution  for  murder,  evidence  that 
various  articles  of  clothing  shown  to  have 
belonged  to  the  defendant  were  found  near 
tracks  leading  from  the  scene  of  the  homicide 
is  admissible.  State  v.  Jeffries  (Mo.),  14- 
524. 

Footprints.  —  In  a  prosecution  for  mur- 
der, testimony  as  to  tracks  or  footprints 
found  half  a  mile  from  the  scene  of  the  crime 
and  corresponding,  in  respect  to  a  certain 
peculiar  patch,  with  one  of  the  shoes  worn 
by  the  defendant  at  the  time  of  the  homicide, 
is  admissible  where  it  appears  that  such 
tracks  were  a  continuation  of  tracks  traced 
from  the  scene  of  the  crime,  and  that  certain 
articles  of  apparel  belonging  to  the  defend- 
ant were  also  found,  and  that  it  had  rained 
the  night  before  so  that  the  tracks  could  be 
identified  as  fresh  ones.  State  v.  Jeffries 
(Mo.),   14^524. 

Instrument  of  crime.  —  In  a  prosecu- 
tion for  murder,  testimony  as  to  the  finding 
of  a  pistol  formerly  belonging  to  the  defend- 
ant, near  the  scene  of  the  crime  and  at  a 
place  where  certain  articles  of  his  wearing 
apparel  and  tracks  resemjjling  his  were 
found,  is  admissible.  State  f.  Jeffries 
(Mo.),  14-524. 

(5)    Motive  and  intent. 

Previous  altercations.  —  In  a  prosecu- 
tion for  homicide,   evidepce  relating  \o  the 


defendant's  conduct  resulting  in  an  assault 
upon  him  by  the  deceased  about  eight  months 
before  the  homicide,  is  admissible  for  the 
purpose  of  showing  the  animus  which  proba-, 
bly  existed  between  them  at  the  time  of  the 
homicide.     State  c.  Brooks  (S.  C),  15-49. 

In  a  homicide  case,  where  the  presence  of 
the  defendant  in  one  of  her  connecting  rooms 
is  a  material  fact  on  the  trial,  the  testimony 
of  a  witness  that  she  heard  one  P.,  while 
standing  near  the  bedroom  door,  and  after 
the  defendant  had  been  called  without  re- 
sponse, say  in  the  course  of  a  talk  with  a 
servant  of  the  defendant,  in  which  he  de- 
manded money  or  some  satisfaction  as  to  a 
disagreement  about  the  hire  of  a  room,  "  I 
shall  bring  an  officer,"  and  that  the  next 
morning  the  defendant  asked  the  witness  not 
to  let  P.  bring  an  officer,  and  stated  that 
there  was  no  need  of  an  officer  being  brought 
about  the  room  rent,  is  competent  as  tending 
to  prove  that  the  defendant  was  in  the  rooms 
when  P.  spoke  of  calling  an  oiEcer.  Com.  v. 
Richmond   (Mass.),  20-1269. 

Threats  by  accused.  —  Where,  in  a  pos- 
cution  of  a  man  for  the  murder  of  his  wife, 
a  witness  for  the  state  is  asked  on  direct 
examination  if  he  ever  "  heard  any  conver- 
sation on  the  part  of  the  defendant  of  a  na- 
ture that  was  ill  threatening  and  cruel 
toward  his  wife,"  and  if  so  to  state  what  it 
was,  and  the  witness  replies,  after  objection 
to  the  question  is  overruled,  that  on  one  oc- 
casion the  deceased  told  the  defendant  that 
she  wislied  he  would  drive  down  and  take  her 
out  to  the  farm,  and  that  he  replied, "  If  you 
want  to  go  to  the  farm  you  will  have  to 
walk,"  and  "  I  am  not  coming  down  here  for 
you,"  the  testimony  is  objectionable  and 
should  be  excluded,  both  as  incorrectly  char- 
acterizing the  conversation  as  ill  treatment 
and  cruelty,  and  as  being  too  trivial  and  in- 
consequential to  be  admissible.  State  v.  Bly- 
denburgh   (la.),  14-443. 

Accused  going  armed.  —  In  a  prosecu- 
tion for  homicide,  it  is  competent  to  prove 
that  on  the  day  of  the  killing  the  defendant 
was  seen  with  a  shot  gun  by  witnesses  who 
were  at  work  a  mile  or  more  from  the  scene 
of  the  crime.  Richardson  v.  State  (Ala.), 
8-108. 

Killing  by  spring  gun.  —  In  a  prosecu- 
tion for  murder  for  causing  the  death  of  a 
person  by  means  of  a  spring  gun  kept  in  the 
defendant's  trunk,  the  testimony  of  the  de- 
fendant that  he  warned  the  deceased,  who 
was  the  only  person  who  had  a  lawful  right 
to  go  to  his  room,  in  relation  to  the  gun, 
may  have  a  material  bearing  on  the  question 
of  malice,  and  is  admissible  on  that  issue. 
State  V.  Marfaudille  (Wash,),  15-584. 

Declarations  of  aconsed  —  state  of 
feeling  towards  deceased.  ^  Testimony 
as  to  a  statement  made  by  the  accused,  a  few 
days  before  the  homicide,  which  tended  in 
some  degree  to  illustrate  the  state  of  his  feel- 
ings toward  the  deceased  at  the  time  of  the 
homicide,  and  to  throw  some  light  upon  the 
question  of  the  motive  which  actuated  him 
when  the  killing  occurred,  was  not  inadmis- 
sible because  such  statewient  l>a^  no);  been 
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communicated  to  the  deceased.  McCJray  r. 
State   (Ga.),  20-101. 

Xeatimony  of  accused  as  to  intent.  — 

In  a  prosecution  for  murder  for  causing  the 
death  of  a  person  by  means  of  a  spring  gun 
the  defendant  cannot  testify  that  he  did  not 
intend  to  kill  the  deceased,  although  he  may 
testify  as  to  his  general  intent  in  keeping 
the  gun.  State  Marfaudille  (Wash.),  15- 
584. 

(6)    Proof  of   other   crimes. 

In  a  prosecution  for  homicide,  it  is  com- 
petent to  prove  that  the  defendant  seduced 
the  daughter  of  the  deceased  at  the  time 
when  he  was  engaged  to  marry  another  young 
woman,  and  that  the  deceased  threatened  to 
prosecute  tlie  defendant  for  the  offense,  and 
it  is  not  erroneous  to  permit  the  prosecuting 
attorney  to  say  in  his  opening  statement  to 
the  jury  that  he  expects  to  prove  the  seduc- 
tion, where  the  evidence  is  offered  and  intro- 
duced for  the  purpose  of  proving  a  motive 
for  the  homicide,  and  the  jury  are  instructed 
not  to  consider  it  for  any  other  purpose. 
State  V.  Martin   (Oregon),  8-769. 

In  a  prosecution  of  several  seamen  for  a 
murder  committed  on  the  high  seas,  where 
one  defendant  voluntarily  becomes  a  witness 
in  behalf  of  himself  and  of  his  eodefendants, 
it  is  not  prejudicial  error  for  the  prosecution 
to  ask  the  witness  on  cross-examination 
whether  he  had  not  had  trouble  and  tried 
to  create  insubordination  on  another  vessel 
prior  to  the  commission  of  the  offense  for 
which  he  is  on  trial,  where  lie  denies  the 
charge  implied  by  the  question  and  no  at- 
tempt is  made  to  contradict  his  testimony. 
Sawyer  v.  United  States   (U.  S.) ,  6-269. 

Where  upon  a  trial  for  the  murder  of  one 
who  killed  a  town  marshal  who  wa,s  attempt- 
ing to  arrest  him  for  a  pa^t  violation  of  a 
municipal  ordinance  it  appeared  that,  at  the 
time  of  the  homicide^  the  marshal,  accom- 
panied by  a  posse,  attempted  to  arrest  the 
accused,  without  a  warrant,  evidence  that 
the  accused  had  violated  an  ordinance  of  the 
town  where  such  attempt  to  arrest  was  made, 
"  in  the  presence  of  the  deceased  on  [a  named 
date],  about  four  months  before  the  killing, 
and  that  [the  accused]  was  armed  with  a  gun 
and  resisted  arrest,"  was  not  "  irrelevant  and 
immaterial."    Yates  v.  State    (Ga.),  9-620. 

It  is  error  to  allow  the  state,  in  cross-ex- 
amination of  witnesses  as  to  the  good  char- 
acter of  the  accused,  to  prove  by  them  that, 
prior  to  the  commission  of  the  alleged  crime, 
they  had  heard  rumors  or  reports  in  the 
community  where  the  accused  resided,  that 
he  had  committed  certain  other  crimes  of 
various  character.  State  p.  Diokerson  (Ohio), 
U-1181, 

(7)  Proof  of  corpus  dilicti. 

Corpns  delicti  means  the  substance  of  the 
crime,  and  on  a  trial  under  an  indictment 
for  mui'der,  proof  of  the  manner  and  means 
in  and  by  which  the  crime  wp.s  consummated 
does  not  relate  to  the  corpus  delicti,  but 
solely    and    directly   to    the    accused's   guilty 
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agency  in  the  crime.  State  v.  Knapp  (Ohio), 
1-819. 

ISsplaining  disappearance  of  alleged 
decedent.  —  Where  the  defendant  in  a  mur- 
der case  claims  that  the  person  alleged  to 
have  beein  killed  is  not  dead  but  is  only  con- 
cealing himself,  it  is  proper  for  the  court  to 
exclude  evidence  offered  for  the  purpose  of 
showing  a  larceny  of  live  stock  by  such  per- 
son as  a  reason  for  concealment,  that  he  sold 
a  horse  to  the  witness  shortly  before  the  al- 
leged homicide,  and  that  a  third  person  after 
the  date  of  the  alleged  murder  Claimed  the 
horse  and  compelled  the  witness  to  pay  him 
for  it.  Such  evidence  is  inadmissible  both 
because  or  irrelevancy  and  because  it  is  hear^ 
say.    Ausmus  v.  People   (Colo.),  19--491. 

Sufficiency  of  evideUoe.  —  The  ooTpUa 
delicti  in  a  murder  ease  is  proved  by  the 
finding  of  a  human  skeleton  buried  in  th* 
ground  with  a  bullet  hole  through  the  skull 
from  back  to  front,  and  so  located  that  it 
could  not  have  been  self-inflicted,  though 
there  is  no  evidence  as  to  the  identity  Of  the 
deceased  or  as  to  who  killed  him.  Ausmus 
V.  People   (Colo.),  19-491. 

The  finding  of  the  jury  on  conflicting  evi- 
dence as  to  the  identity  of  the  deceased  in  a 
murder  case  will  not  be  disturbed  on  appeal. 
Ausmus  V.  People   (Colo.),  19-491. 

On  a  trial  under  an  indictment  for  inurder, 
if  the  facts  extrinsically  proved  by  the  state 
corroborate  the  confession  of  the  prisoner, 
positive  evidence  of  the  corpus  delicti  is  not 
indispensable  to  admit  the  confession  in  evi- 
dence, and  such  evidence  taken  together  will 
support  a  verdict  of  guilty  if  the  jury  is  per- 
suaded of  the  guilt  of  the  prisoner  beytmd 
a  reasonable  doubt.  State  v.  Knapt)  (Ohio), 
1-819. 

b.  Weight  and  sufficiency  of  evidence. 

In  general.  —  In  a  prosecution  for  mtir- 
der  in  the  first  degree,  evidence  examined  and 
held  to  sustain  a  conviction.  People  v.  Gil- 
bert  (N.  Y.),  20-769. 

Evidence  examined  and  held  sufficient  to 
sustain  a  verdict  that  the  death  of  the  de- 
ceased Was  the  result  of  strychnia  adminis- 
tered by  the  defendant.  Levering  v.  Com- 
monwealth   (Ky.),   19-140. 

Evidence  examined  and  held  sufficient  to 
sustain  a  verdict  of  guilty  of  murder  with 
capital  punishment.  Johnson  v.  State 
(Okla.),  18-300. 

Evidence  examined  and  held  sufficient  to 
support  a  conviction  of  murder.  Elias  v. 
Territory   (Ariz.),  11-11,53. 

In  a  prosecution  for  homicide,  evidence 
held  to  justify  the  submission  to  the  jury  of 
the  question  whether  the  defendant  was  guilty 
of  murder  in  the  second  degree.  Dillon  v. 
State   (Wis.),  16-913. 

In  a  prosecution  for  murder  in  the  first 
degree,  evidence  examined  and  held  that  the 
issue  of  the  defendant's  guilt  or  innocence 
was  for  the  determination  of  the  jury,  and 
that  the  defendant's  conviction  should  not  be 
interfered  with  by  the  appellate  court.  Peo- 
ple K.  Rogers  (N.  Y.),  15-177, 
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In  a  prosecution  for  murder,  evidence  ex- 
amined and  held  to  justify  the  jury  in  find- 
ing that  both  the  accused  and  the  deceased 
engaged  in  a  mutual  combat  with  malice  and 
after  having  had  ample  time  for  premedita- 
tion and  deliberation,  and  therefore  to  sup- 
port a  verdict  of  murder  in  the  first  degree. 
Strong  V.  State   (Ark.),  14-229. 

A  verdict  of  conviction  for  murder  will  not 
be  set  aside  for  want  of  sufficient  evidence  of 
the  identity  of  the  defendant  where  the  wife 
and  daughter  of  the  deceased  identify  the  de- 
fendant as  the  person  who  did  the  killing, 
and  incriminating  circumstances  strongly 
corroborated  by  admissions  and  statements 
of  the  defendant  himself  all  point  to  his 
guilty  participation  in  the  murder.  State  v. 
Jeffries   (Mo.),  14-524. 

In  a  prosecution  for  murder,  evidence  from 
which  the  jury  can  find  that  shortly  after  a 
quarrel  between  the  defendant  and  the  de- 
ceased woman  he  got  into  a  cab  with  her, 
and  upon  her  statement  that  she  would  tell 
his  father  how  he  had  treated  her,  shot  her 
with  a  pistol,  and,  as  she  was  falling  from 
the  vehicle,  shot  her  again,  is  sufficient  to 
support  a  verdict  of  murder  in  the  first  de- 
gree.    Brewer  v.   State    (Fla.),  12-79. 

Evidence  reviewed,  in  a  prosecution  for 
murder,  and  held  sufficient  to  justify  a  con- 
viction for  murder  in  the  second  degree  un- 
der the  statute  providing  that  a  killing, 
"  when  perpetrated  by  any  act  eminently 
dangerous  to  others  and  evincing  a  depraved 
mind,  regardless  of  human  life,  without  any 
premeditated  design  to  effect  the  death  of 
the  person  killed,  or  of  any  human  being, 
shall  be  murder  in  the  second  degree."  John- 
son V.  State   (Wis.),  9-923. 

Circumstantial  evidence. — A  conviction 
for  murder  will  not  be  set  aside  for  insuffici- 
ency of  the  evidence  where  the  evidence, 
though  circumstantial,  is  well  connected  and 
excludes  every  reasonable  hypothesis  except 
the  guilt  of  the  defendant.  Schwartz  v. 
State    (Tex.),  11-620. 

Manslaughter  may  be  proved  by  circum- 
stantial evidence.  State  v.  Gillis  ( S.  Car. ) , 
e-993. 

Fnrpose  of  person  present  to  aid  and 
abet.  —  Evidence  reviewed,  in  a  prosecution 
against  two  defendants  for  murder,  and  held 
sufficient  to  justify  the  jury  in  finding  that 
one  of  the  defendants  was  present  at  the 
time  of  the  homicide  for  the  purpose  of  aid- 
ing and  abetting  the  other,  and  was  therefore 
a  coprincipal.  State  v.  Jarrell  (N.  Car.), 
8-438. 

Vinietlier  aider  and  abetter  acted 
under  fear  of  death.  —  Evidence  held  to 
warrant  a  finding  that  the  accused,  who  as- 
sisted in  the  homicide,  did  not  act  under  du- 
ress by  reason  of  fear  of  death  at  the  hands 
of  the  person  assisted.  State  v.  Nargashian 
(R.  I.),  3-1026. 

Venue  of  crime.  —  The  evidence  is  suffi- 
cient to  sustain  the  finding  of  the  jury  that 
the  scene  of  a  homicide  was  within  the  ex- 
clusive federal  jurisdiction,  where  the  deeds 
and  condemnation  proceedings  assented  to  by 
state  legislation  an(^  authorized  by  Congress, 


under  which  the  United  States  claims  title 
to  the  premises  as  a  military  reservation, 
are  put  in  evidence,  together  with  official 
maps  in  the  engineer's  department,  made 
from  original  surveys  under  the  authority  of 
the  war  department,  and  a  book  showing 
titles  to  such  reservation,  compiled  under  the 
same  authority,  even  if  evidence  of  the  de 
facto  exercise  of  exclusive  jurisdiction  is  not 
enough.     Holt  v.  V.  S.   (U.  S.),  20-1138. 

7.   Indictment  and   iNroBMATioN. 

Sufficiency  of  common-law  indict- 
ment. —  An  information  under  the  Mon- 
tana statute  for  murder  in  the  first  degree 
need  not  allege  that  the  acts  were  done  de- 
liberately, notwithstanding  the  fact  that  the 
statutory  definition  of  the  offense  uses  the 
word  "  deliberate,"  but  it  is  enough  if  the 
information  contains  allegations  sufficient  for 
a  common-law  indictment.  State  v.  Lu  Sing 
(Mont.),  9-344. 

Preliminary  averment  as  to  charac- 
ter of  assault.  —  An  indictment  for  murder 
which  charges  that  the  acts  constituting  the 
assault  were  done  feloniously  and  with  mal- 
ice aforethought  need  not  contain  such  alle- 
gations in  the  preliminary  averment  of  as- 
sault.    Holt  V.  U.  S.   (U.  S.),  20-1138. 

Alleging  venue.  —  An  allegation  in  an 
indictment  for  murder  that  the  crime  was 
committed  "  within  the  Fort  Worden  Mili- 
tary Reservation,  a  place  under  the  exclusive 
jurisdiction  of  the  United  States,"  charges 
with  sufficient  clearness  that  such  reserva- 
tion was  under  the  exclusive  jurisdiction  of 
the  United  States  at  the  time  of  the  murder. 
Holt  V.  U.  S.  (U.  S.),  20-1138. 

Bepetition  of  feloniously.  —  Where 
the  charging  part  of  an  indictment  for  mur- 
der is  in  one  sentence  and  the  word  "feloni- 
ously" used  in  relation  to  the  assault  is  so 
connected  with  the  subsequent  portions  of 
the  sentence  as  to  modify  them  by  a  fair  and 
reasonable  interpretation,  it  is  not  necessary 
to  repeat  the  word  "  feloniously  "  in  connec- 
tion with  each  act  necessary  to  constitute 
the  crime,  but  if  the  pleader  uses  words  to 
describe  the  intent  with  which  the  mortal 
wound  was  inflicted,  other  than  those  used 
to  charge  the  intent  with  which  the  assault 
was  made,  the  words  "  then  and  there "  used 
in  connecting  the  infliction  of  the  mortal 
wound  with  the  felonious  assault,  will  be 
interpreted  to  refer  to  time  and  place  merely, 
and  not  as  a  vehicle  to  carry  the  intent  with 
which  the  assault  was  made  through  the  in- 
dictment so  as  to  modify  the  intent  in  mak- 
ing the  mortal  wound,  and  the  indictment 
will  be  insufficient  for  failure  to  charge  that 
the  mortal  wound  was  inflicted  feloni- 
ously. Wright  V.  United  States  (Okla.),  11- 
995. 

Descriptions  of  ireapon,  —  Where  an 
indictment  for  murder  alleges  that  the 
wounds  that  caused  death  were  inflicted  with 
"  a  piece  of  two-inch  plank,"  or  "  an  axe 
handle,"  it  is  not  necessary  to  allege  that 
these  instruments  were  deadly  weapons,  or 
to  give  their  size,  weight,  or  dimensions. 
Jqhnson  V,  State  (Okla,),  18-300, 
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Seaoriptlon  of  deceased  as  hnman 
being.  —  Where  an  indictment  charges  the 
defendant  with  the  murder  of  "  Mary  Cuppy," 
it  is  not  necessary  to  allege  that  "  she  "  was 
a  human  being,  this  being  a  matter  of  proof, 
rather  than  of  pleading.  Johnson  v.  State 
(Okla.),  18-300. 

An  indictment  for  murder  need  not  spe- 
cifically allege  that  the  victim  was  a  human 
being.  The  use  of  the  word  "  murder  "  and 
the  use  of  an  ordinary  name  and  surname  in 
describing  the  victim,  e.  y.,  the  defendant 
did  "kill  and  murder  Viola  Hughes,"  suffi- 
ciently shows  that  a  human  being  is  meant. 
People  V.  Gilbert  (N.  Y.),  20-769. 

Equivalent  terms.  —  Under  the  Mon- 
tana statute  defining  murder  and  classifying 
as  murder  in  tte  first  degree  any  kind  of 
"wilful,  deliberate,  and  premeditated  kill- 
ing," an  information  alleging  that  the  kill- 
ing was  done  wilfully,  unlawfully,  feloni- 
ously, premeditatedly,  and  with  malice  afore- 
thought, sufficiently  charges  murder  in  the 
first  degree  though  the  word  "deliberate" 
is  omitted.    State  ('.  Hliboka  (Mont.),  3-934. 

Election  on  connts.  ^  In  a  prosecution 
for  murder,  in  which  the  defendant  is  con- 
victed of  killing  the  deceased  with  his  own 
hands,  as  charged  in  one  count  in  the  in- 
formation, no  error  is  committed  in  failing 
to  require  the  state  to  dismiss  another  count 
charging  the  defendant  with  having  aided 
and  abetted  another  person  who  did  the  kill- 
ing.    State  V.  Jeffries  (Mo.),  14-524. 

Variance.  —  A  homicide  need  not  be 
proved  to  have  been  committed  on  the  day 
charged  in  the  indictment.  It  is  sufficient 
to  show  that  it  was  committed  at  any  time 
before  the  indictment  was  filed.  State  v. 
Vanella  (Mont.),  20-398. 

Nonprejndicial  error.  —  Under  the  Mon- 
tana statutes  providing  that  an  information 
is  not  rendered  invalid  by  a  defect  in  the 
matter  of  form  or  by  a  mistake  therein  which 
does  not  actually  prejudice  or  tend  to  preju- 
dice the  defendant  in  respect  to  a  substan- 
tial right,  an  information  is  not  rendered 
insufficient  to  support  a  conviction  for  mur- 
der in  the  first  degree  by  the  fact  that  it 
uses  a  meaningless  word  "  deliberatedly,"  and 
fails  to  use  a  proper  word  importing  de- 
liberation.    State  V.  Lu  Sing  (Mont).  9-344. 

Indictment  good  for  degree  of  con- 
viction. —  A  defendant  convicted  of  man- 
slaughter under  an  information  for  murder 
in  the  first  degree  cannot  complain  that  the 
information  fails  to  charge  that  it  is  upon 
the  oath  of  the  prosecuting  officer,  as,  even 
with  the  omission,  the  information  is  suffi- 
cient to  charge  manslaughter.  State  v.  Mor- 
gan  (Mo.),  7-107. 

Where  one  is  indicted  for  murder,  but  the 
indictment,  although  sufficient  to  charge  man- 
slaughter in  the  second  degree,  is  not  a  good 
indictment  for  either  murder  or  manslaughter 
in  the  first  degree,  ^nd  the  defendant  is  put 
on  trial  for  murder,  and  the  jury  returns  a 
verdict  of  manslaughter  in  the  second  degree, 
the  defendant  cannot  thereafter  complain 
that  he  was  tried  upon  the  theory  that  the 
ipdiptm^itt  was  a  goad  indictment  for  mur- 


der, unless  it  appears  from  the  record  that 
the  defendant  may  have  been  prejudiced  there- 
by; and  the  prejudice  will  not  be  presumed 
from  the  fact  alone  that  the  prosecution  and 
the  court  proceeded  upon  the  theory  that  the 
indictment  was  a  good  indictment  for  mur- 
der. Loudenback  v.  Territory  (Okla.),  14- 
988. 

8.    INSTBUCTIONS. 

Absence  of  motive.  —  In  a  prosecution 
for  murder,  it  is  proper  to  refuse  the  de- 
fendant's request  for  an  instruction  that 
"  the  absence  of  all  evidence  of  an  inducing 
cause  or  motive  to  commit  the  crime,  when 
the  fact  is  in  reasonable  doubt  as  to  who 
committed  it,  affords  a  strong  presumption 
of  innocence,"  for  the  reason  that  the  in- 
struction would  necessarily  confuse  the  jury 
by  leading  them  to  infer  that  after  they  had 
come  to  the  conclusion  that  there  was  a  rea- 
sonable doubt  as  to  who  committed  the  mur- 
der they  must  still  pursue  their  investigation 
of  the  case  further,  and  for  the  reason  that 
it  is  for  the  jury  to  determine  whether  the 
presumption  is  strong  or  otherwise.  State 
V.  Lu  Sing   (Mont.),  9-344. 

Deliberation.  —  In  a  prosecution  for 
murder,  an  instruction  defining  deliberation 
and  premeditation,  and  declaring  that  if  the 
killing  is  not  the  instant  effect  of  impulse, 
if  there .  is  any  hesitation  or  doubt  to  over- 
come, a  choice  made  as  the  result  of  thought, 
"however  short  the  mental  thought,"  the 
struggle  of  the  mind,  it  is  sufficient  to  char- 
acterize the  crime  as  being  deliberate,  is  not 
erroneous  in  the  use  of  the  clause  quoted. 
People  V.  Gilbert   (N.  Y.),  20-769. 

Individual  opinion  of  jurors.  —  The 
defendant  in  a  prosecution  for  murder  is  not 
prejudiced  by  and  has  no  cause  to  complain 
of  an  instruction  which  tells  the  jury  that 
each  juror  "  should  act  for  himself  and  form 
his  own  judgment,  uninfiuenced  by,  and  inde- 
pendent of,  the  judgment  of  others,  and  thus 
determine  the  guilt  or  innocence  of  the  de- 
fendant from  his  own  standpoint."  Such  an 
instruction  does  not  tell  the  jury  that  its 
members  must  not  discuss  or  indulge  in  an 
interchange  of  views  concerning  the  guilt  or 
innocence  of  the  accused,  and  it  will  not  be 
assumed  that  the  jury  so  understood  or  acted 
upon  the  instruction,  especially  as  the  de- 
fendant, if  he  had  deemed  the  instruction 
prejudicial  as  forbidding  free  consultation, 
could  have  had  the  jury  directed  to  consult 
by  putting  forward  a  substantive  proposition 
to  that  effect.  Knapp  v.  State  (Ind.),  11- 
604.  V         '> 

Instruction  as  to  killing  by  spring 
gun.  —  In  a  prosecution  for  murder,  it  is 
error  to  instruct  the  jury  that  one  who  sets 
m  his  trunk  a  spring  gun  which  results  in 
the  death  of  a  human  being  is  guilty  of  mur- 
der in  the  second  degree.  In  such  a  case  the 
court  should  instruct  the  jury  as  to  when  a 
person  may  take  human  life  in  defense  of 
person  or  property,  and  should  allow  the  jury 
to  apply  the  law  to  the  facts  as  they  find 
them.  State  v,  Marffiudille  (Wash.),  IS- 
584,  ^' 
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Consideration  of  grades  dt  oSbnse.'^ 

In  a  proj^eUtion  for  homicide  it  is  {nroper 
to  instruct  the  jvlty  that  they  shbuld  first 
take  up  the  question  of  murder  iri  the  first 
degree,  and  that  if  they  do  not  find  the  faet^ 
necessary  to  a  coriviotibn,  they  should  take  up 
the  nest  lower  grade  of  horaioidej  and  so  pro' 
ceed  down  the  line  until  they  come  to  the 
question  of  justifiable  or  excusable  homicide, 
and  also  to  instruct  the  jury  that  they  need 
not  consider  a  lower  degree  Of  Ofi'etise  if  they 
find  the  defendailt  guilty  of  a  higher  one. 
Dillon  V.  Statfe  (Wis.),  lfe-918, 

Refusal  6£  imrtruotioit  eatpIMniUg 
fli^t.  —  In  a  prosecution  for  homicide, 
where  the  case  upOn  the  evid«nC6  is  vsry 
clos*,  the  refusal  df  a  requested  charge  that 
the  juf-y  may  consider,  itt  cotthection  with  the 
circumstance  that  the  defendftht  Went  ffOlfl 
the  town  where  the  homicidfe  occurred  to  his 
home  in  the  eotiritry  after  the  killing,  the 
additional  fact  if  proVedj  that  Oh  the  day 
following  his  return  home  he  veluJttSrilj' 
notified  the  sheriff  Of  the  County  that  he 
would  ebffle  in  the  ttext  day  and  sUfrendet 
himeelf,  is  error,  which  is  not  BUt-ed  by  a 
charge  that  the  defendant's  flight,  even  if 
prdved,  toay  only  be  considered  as  a  fcii-fiutn- 
stance  of  gtailtj  and  that,  unless  the  evidfeiice' 
is  60  positive  and  dertain  as  to  pfbdude  iti 
the  minds  of  the  jufy  a  solemil  doflvietiofl  be- 
yond all  reasonable  doubt  that  the  defendant 
is'  guilty,  they  should  acquit  hiiflj  Bell  «. 
State  (Miss.),  11-481. 

S61f>-d«feiii«tr  not  in  iasne<  —  Where 
there  is  no  cTidence  te  establish  a  ease  of 
justifiable  homicide  as  defined  by  the  Wis- 
consin statute,  afld  the  defendant  denies  that 
he  killed  the  deceased  ifl  aelf-defense,  it  is 
Unnecessary  to  instruct  the  jury  as  to  jUStl-* 
fiable  homicide.  Dillon  v.  State  (Wis.),  16^ 
913. 

Iitisier  degrees  not  suppot^ed  hj  evi^ 
dentiei  —  In  a  prosecution  for  mtirder  there 
is  no  error  in  refusing  to  instruct  the  jury 
upon  the  question  of  ihroluntary  kilUii^ 
where  there  is  no  evidence  in  the  case  upon 
which  to  base  such  an  instruction.  State 
V.  Megorden  (Ore.),  14-180. 

Cii'onnistan'tial  evidence.  -^  Where  in 
a,  pfoaecution  for  murder,  the  State's  case 
rests  entifely  on  circumstantial  evideflde,  the 
jury  should  be  told  so  and  Should  be  in- 
structed as  to  the  rules  governing  circum- 
stantial evidence;  and  it  is  erroneous  for  the 
court  in  its  instructions  to  define  both  dii'ect 
and  circumstantial  evidende  and  submit  the 
case  to  the  jul-y  tipon  the  theory  that  there 
is  in  the  record  evidence  of  both  classes  froJil 
either  or  both  of  Which  an  inference  of  guilt 
can  be  dfawn.  State  v.  Blydenburgh  (la.), 
14-443. 

Reasonable  doulit.  —  On  a  trial  for  inur' 
der,  an  instruction  that  if,  after  a  fair  and 
impartial  cdnsidefation  of  the  entire  testi- 
mony in  the  case,  the  Jury  entertain  any  rea- 
sonable doubt  as  to  whethef  the  deceased 
came  to  his  death  ill  any  other  manner  than 
that  charged  in  the  informati&nj  thert  it  is 
their  duty  to  acquit  the  detfendant,  is  errone- 
ous; the  true  rule  being  that  if  the  jury  hjtve. 


any  reasonable  doubt  that  the  d46fliM6S.  iktae 
to  his  death  in  the  manner  ehatged  ift  tM 
information)  they  should  acquit.  State  V, 
Berbei-ick   (Moftt.),  18-1077. 

Nec^ssit^  for  request  for  instraetiliil 
ai  t6  threats  by  deceased.  '^  In  a  hoitil-' 
cide  case,  where  self-defense  is  relied  upoil 
by  the  defendant  and  testimony  is  gives  of 
threats  made  against  him  by  the  detJeftSSd, 
some  of  ivhich  were  cortimunicttted  to  hiifi, 
the  court  may,  in  instructing  as  t6  the 
threats,  Omit  a  reference  to  the  coftlltiUhica- 
tion  of  the  thl-eats,  where  hO  rflStrudtion  ai 
to  communicated  thifeats  is  asked.  State  v> 
Nelson  (Kafi.),  1^468. 

Il&riuless  er^or.  —  A  defendant  WKd  Bas 
been  convicted  of  murdsf  in  the  secbiid  de- 
gree cannot  complain  that  th*  6durt  cha?g^ 
the  law  of  manslaughter,  and  that  the  evi- 
dence did  not  justify  such  a  charge.  State  V. 
Vanella   (Mont.),  20-3&8. 

9.  PuNiSHM]si«*. 

Rednotion  of   sentence  on  appeal.  — 

On  review  of  a  conviction  for  murder  in.  the 
first  degred,  the  facts  considered  and  held 
sufficient,  under  section  609a  of  the  Crim- 
inal Code  of  Nebraska,  to  call  for  a  reduc- 
tion of  the  sentence  of  death,  imposed  by  the 
trial  court,  to  that  of  imprisonment  for  life. 
Hamblin  v.  State   (Net.),  16-569. 

iO.    CONTINtJANGE. 

In  a  pi'dSfefcuiibh  of  a  penitentiary  convict 
fot  th6  mtll-didi'  of  another  convict,  aii  aM- 
davit  idt  CdntinuaHce  Setting  forth  that  tlie 
accused  is  hot  feady  iot  trial  tetauSe  of  the 
abseAdfe  of  a  *itheSs  Whd  Will  testify  that  he 
was  a  guard  down  to  the  timfe  of  the  killing, 
and  that  the  deceased  was  reported  to  him 
fbV  thi-eatehing,  iftsitltino',  and.dedlarillg  his 
purpose  to'  assaillt  the  defendant,  and  thit  hd, 
aS  gUai'd,  had  fofbidden  the  deddaSed,  uiider 
penalty,  fi'oin  thl-eatening  to  aSsault  or  in- 
sult the  defendant,  is  pt-op^l-ly  exdlud^d,  bd- 
canse  the  testimony  WhldH  it  is  alleged  thft 

absent  Witness  will  give  is  mertiy  hea,fsay 

arid  fails  to  cast  any  li|lit  Up6h  anj^  IsSUe  of 
the  trial.  Suffakei-  v.  C6ftimd»Wealt&  (fef.t, 
14-487. 

11.-  ABQtlMBNT  OF  OOUNSBL. 

In  a  homicide  caSe,  where  evidence  as  to 
thfe  pbssession  hy  the  deceased  of  ftlone^  ptiot 
t6  the  liilling  and  its'  Subsequent  possession 
by  the  defendant  IS  introduced  to  siidw  mb- 
tite,  remarks  Of  the  disti'ict  attofney  that 
the  deceased  had  been  working  for  thirty 
dollars  pef  month  ate  hai'ftileSs,  Ihough  there 
is  no  evidence  of  it,  where  the  ar^iheht  is 
n6t  interrupted,  nd  ruling  is  requested  on 
the  point,  and  no  exceptibrt  is  takeii  Respect- 
ing it.     Cohi.  V.  Richmond  (Mass.),  2d-l269. 

l2.    f'OBlilEE   jEbPARtlT. 

Prior    conviction    Of    assanlt.   —   I'he 

commitment  df  a  pel-son  to  a  state  peniteii- 
tiafy  to  serve  a  tefm  fof-  felohious  assault 
does  not  afi^ect  the  jufisdictiofl  of  the  liOtttt 
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sitting  in  the  county  in  wliieli  the  crime  waa 
opmmitted  to  try  such  person  for  murder 
after  the  person  assaulted  has  died,  and  the 
aocused  has  been  removed  from  the  penis 
tgntiary  and  brought  within  the  jurisdietion 
of  habeas  corpus  at  the  instance  of  the  4is= 
triet  attorney.  Commonwealth  v.  Eamunno 
(Pa.),  12^18. 

13,    jNSAfflTY    Ap    PfJ'EpSE. 

On  the  trial  of  a  person  charged  with  niur! 
der  in  the  first  degree,  where  the  defense  of 
insanity  is  presented  by  the  evidence,  an  in^ 
struction  ^Ji^t  when  the  4pf8ndg,nt  hfts  intro- 
duced evidence  as  to  his  mental  condition  suf- 
ficient to  raise  a  doubt  as  to  his  sanity,  which 
the  law  presumes,  then  It  is  Incumbent  upon 
the  state  to  overcome  such  doubt,  and  to  es- 
tablish by  evidence  beyond  a  reasonable  doubt 
that  the  defendant  was  sane  at  the  time  of 
the  commission  of  the  acts  charged,  does  not 
present  reversible  error  as  tending  to  mislead 
the  jury  as  to  the  burden  of  proof,  when  ac- 
companied by  other  instructions  clearly  stat- 
ing that  the  burden  of  proof  never  shifts,  but 
as  to  all  defenses  which  the  evidence  tends  to 
establish  rests  with  the  state  throughout. 
Hamblin  v.  State  (Neb.),  16-569. 

In  such  a  case,  where  the  claim  and  testi- 
mony of  the  accused  are  that  he  was  uncon- 
scious of  his  act,  and  has  no  reoolleotion  of 
the  occurrence,  it  is  not  error  for  the  court 
to  instruct  the  jury  that  if  the  accused  was, 
at  the  time  of  the  alleged  criminal  act,  labor- 
ing under  an  aberration  of  mind  to  such  a 
degree  that  he  was  unconscious  of  his  acts, 
so  much  so  that  his  intellectual  powers  were 
obliterated  to  that  extent  that  he  had  no 
will,  no  purpose,  no  consciousness  of  right  or 
wrong,  he  should  be  acquitted.  Hamblin  V. 
State   (Neb.),  iq-§e9. 

In  such  a  case,  where  the  jury  have  been 
fully  instructed  upon  every  feature  of  the 
case,  including  the  defense  of  insanity  and 
the  question  of  reasonable  doubt,  a  further 
instruction  which  cpvep^  tjie  physical  facts 
of  the  case  and  states  that  if  they  are  estab- 
lish^fl  beygijd  %  rp^^epablp  (Jprtt,  "thep  th^ 
defendant  is  guilty  of  murder  pj-  man- 
slaughter according  as  the  evidence  as  ex- 
plained in  these  inatructiens  proves  the  one 
or  the  other,"  is  not  erroneous  as  withdraw- 
ing the  4pf«nse  tif  ins^pity  frpm  the  jury, 
Hamblin  v.  St^te   (Neb.),  Ig-Sgp. 


HONESTY, 

Proof  of   reputation  for  honesty,   see   Cbim- 

iNAL  Law,  6  n  (3). 
Words    affecting    honesty    as    libelous,    see 

Libel  and  Slandeb,  2  h. 


HORSE  RACES. 

Betting  on  horse  raee,  see  GAi|fiNa  and  Sam^ 

iNG  Houses,  1  b. 
Bestraining  lease  of  city  property  for  hor3e 

racing  purposes,  sea  Isjuktotions,  .3  b. 


HORSESHOER^. 

Licensing  horseshoers,  see  LtpsNSES,  6. 

HORSES. 

Frighteniijg  horses,  see  Animals,  2  c. 
Injuries  by  horses  in  highway,  see  Animals, 

2  e, 

Leaving  horse  at  inn  stable  as  constituting 
owner  a  guest,  see  Inns,  Boakdinq 
Houses,  and  Apartmbwits,  a. 

HOSPITALITY. 

Giving  liquor  to  minor  as  apt  of  hospitality, 
see  Intoxicating  Liqdobs,  5  h. 

HOSPITALS  A^D  ASYLUMS. 

1.  Public     Hospitals     and     Asylums, 

880. 
9.  Iij  gpnerjvl,  8^9. 

b,  Duty  of  niynjpipfility  tp  care  foy 

sjcfe,  870. 

c.  Liability  pf  municipality  for  negi 

Ijgejice,   870. 
4,  Lialility  of  asylup)   for  tqfts  flf 
ipm^tcs,  §7P, 

2.  PmVATE      IJOSBITIALS      AND      ASYLUMS, 

ma. 

3.  Hospital  as  ^IUISANCE,  870. 

Commupioations  between  physician  holding 
plipjcs  ^t  }i(>§pit£vl  fin4  patieijt  ji)  lios- 
pitfij    jis    privileged,     s^e     Witnesses, 

3  d  (?).     '  

Hospital  as  puis^flce,  se§,  Nufs^NQpp,  J  Ji. 
Ipsane  ^syhin}S,  see  j:rf8ANlTY,  ' 

Lial)ility  of  hpsband  to  s^ppovt  wifp  in 
lunatic  asyji?pi,  see  Hp^pAi?D  ^nd  Wife, 

4  a  (1). 

Liability  of  raijrqad  hospital  fqr  injury  to 
patient,  sep  MA8??ir  4N13  SJievaii^t,  3  j'. 

Records  of  hospitals  a3  privileged,  see  Wit- 
ness!;^, 3d  (2). 

I.   PuB^i-ip  Hosp^TAts   AND   ^p.y;,uit^- 
a.  In  general. 

Cp^j^trnptiop  •»*  statute  flT^t^ppi^Jl^e 
establishment.  —  4a  use4  \^  thp  M^as^ 
chusetts  statute  relating  to  the  establishment 
of  hpspitals  for  cpnt?igiau^  dipeftseg   t\\e  wprcj 

town"  includes  a  city.  Barry'  v.' Smith 
(Mass.),  0-817.  ' 

Creation  by  special  act  of  legisla.. 
*'"«•.—  The  provision  of  the  California  con- 
stitution prohibiting  the  creation  of  corpora- 
tions by  special  acts  of  the  legislature  does 
not  prevent  the  creation  by  a  special  act  of  a 
state  hospital  for  the  insane,  which  is  a  pub- 
lic corporation  acting  merely  as  an  agency  of 
the  state  for  governmental  purposes.  Napa 
Stnte  Hospital  r.  Dasso   (Ci^l.).  15-910 

LiabiUtr  ofi  niHniofpallty  for  loca- 
tion, r.  Where  the  board  of  health  of  a  olty 
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are  required  by  statute  to  exercise  their  dis- 
cretion in  determining  the  erection  of  a  hos- 
pital for  contagious  diseases,  they  are  not 
liable  for  mistake  or  negligence  in  the  selec- 
tion of  the  location.  Barry  r.  Smith 
(Mass.),  6-817. 

In  an  action  against  the  board  of  health  of 
a  city  to  recover  damages  resulting  from  the 
maintenance  of  a  smallpox  hospital,  brought 
by  the  adjoining  owner  of  property  in  the 
city,  it  is  no  ground  for  recovery  that  the 
hospital  is  located  closer  to  dwellings  in  an 
adjoining  city  than  is  permitted  by  statute. 
Barry  v.  Smith  (Mass.),  6-817. 

Right  to  nse  adjoining  premises.  — 
Where  the  board  of  health  of  a  city  estab- 
lish a  smallpox  hospital  on  land  hired  for 
that  purpose,  they  cannot  use  adjoining  prem- 
ises for  hospital  purposes  to  the  exclusion  of 
the  owner  and  his  tenants  unless  they  acquire 
the  right  by  an  agreement  with  the  owner  or 
in  the  manner  provided  by  statute.  Barry 
V.  Smith  (Mass.),  6-817. 

b.  Duty  of  municipality  to  care  for  sick. 

Delegation  to  private   institution.  — 

A  city  which  is  charged  by  statute  with  the 
duty  of  caring  for  poor  persons  who  are 
afflicted  with  contagious  diseases  cannot 
transfer  the  duty  to  an  incorporated  hos- 
pital which  has  received  a  testamentary  gift 
in  trust  for  the  purpose  of  providing  free 
medical  treatment  to  sick,  injured,  and  in- 
firm poor  persons.  Stearns  v.  Newport  Hos- 
pital  (R.  I.),  8-1176. 

c.  Liability  of   municipality  for  negligence. 

Negligence  in  management  of  pest- 
honse.  —  The  failure  of  a  city  to  appoint  a 
board  of  health  as  an  instrumentality  in  pro- 
tecting the  public  health,  as  it  is  authorized 
by  statute  to  do,  cannot  affect  its  liability 
for  negligence  in  the  management  of  a  pest- 
house.      Twyman  v.  Frankfort   (Ky.),  4-622. 

A  municipal  corporation  held  not  liable  for 
negligence  in  the  management  of  a  pesthouse 
whereby  a  person  confined  therein  was  in- 
jured.    Twyman  v.  Frankfort   (Ky.),  4-622. 

A  city  does  not  become  a  participant  in 
the  negligent  acts  of  those  who  have  in  hand 
the  removal  of  a  diseased  person  to  the  city 
pesthouse,  by  reason  of  the  fact  that  the  city 
council  in  seeking  to  enforce  a  proper  ordi- 
nance directs  such  removal.  Twyman  v. 
Frankfort   (Ky.),  4-622. 

d.  Liability  of  asylum  for  torts  of  inmates. 

Negligent  or  malicious  injury  to  em- 
ployee. —  A  lunatic  asylum  created  by  the 
state  and  maintained  at  its  expense  as  an 
eleemosynary  institution  for  the  beneficent 
purpose  of  caring  for  persons  of  unsound 
mind  is  not  liable  for  a  personal  injury  in- 
flicted upon  an  employee  by  a  lunatic  in  its 
charge  engaged  in  work  for  the  asylum, 
though  such  injury  results  from  negligence 
or  malice  on  the  part  of  the  lunatic.  Leavell 
V.  Western  Kentucky  Asylum  (Ky.),  12-827. 

The  fact  that  the  statute  from  which  an 


eleemosynary  insane  asylum  derives  its  cor- 
porate life  and  powers  declares  that  it  may 
sue  and  be  sued  does  not  render  the  institu- 
tion liable  for  torts  committed  by  its  inmates 
or  employees.  Leavell  v.  Western  Kentucky 
Asylum   (Ky.),  12-827. 

2.  Private  Hospitals  and  Asylums. 

Liability  for  negligence  of  em- 
ployees. —  Liability  of  the  owners  of  a  pri- 
vate sanatorium  for  negligence  of  the  em- 
ployees. Stanley  v.  Schumpert  (La.),  8- 
1044. 

3.  Hospitals  as  Nuisances. 

Maintenance  of  smallpox  hospital.  — 

The  board  of  health  of  a  city  are  not  liable 
for  negligently  maintaining  a  smallpox  hos- 
pital in  such  a  manner  that  it  is  a  nuisance 
to  an  adjoining  owner,  unless  the  nuisance 
is  caused  by  acts  of  misfeasance,  as  distin- 
guished from  nonfeasance,  committed  by 
them  personally  or  by  others  in  their  pres- 
ence.    Barry  v.  Smith   (Mass.),  6-817. 

In  an  action  for  damages  based  on  the 
maintenance  of  a,  smallpox  hospital  it  is 
competent  for  the  defendants  to  testify  that 
they  are  members  of  the  board  of  health  of 
the  city  wherein  the  hospital  is  maintained, 
whether  or  not  their  evidence  is  sufficient  of 
itself  to  establish  their  legal  right  to  hold 
such  offices.     Barry  v.  Smith  (Mass.),  6-817. 


HOSTILITY. 

Hostile  possession,  see  Adverse  Possession. 
Impeachment  of  witness  by  showing  hostil- 
ity, see  Incest,  4  c. 

HOTCHPOT. 

See  Advancements. 

HOTELS. 

See  Inns,  Boarding  Houses,  and  Apart- 
ments. 

HOURS. 

Injuries  to  servant  from  working  undue  num- 
ber of  hours,  see  Master  and  Servant, 
3  a. 

Begulating  hours  of  labor,  see  Larob  Laws. 

HOUSE  BREAKING. 

,  See  Bubolart. 

HOUSES. 

See  Buildings. 

Disorderly  house,  see  Disobdebly  Houses. 

Gaming    house,    see    Gaming    and    Gamixg 

Houses. 
Storage  of  explosive  near  dwelling  house,  see 

Explosions  and  Explosive's,  1  b. 


HOUSES  OF  EEFUGE,  ETC.  —  HUSBAND  AND  WIFE.      871 


HOUSES  OF  REFUGE  AND 
CORKECTION. 

Commitment    of     wayward    or     incorrigible 

children,  see  Infants,  4  c. 
Place    of    imprisonment    for    contempt,    see 

Contempt,  5. 


HUCKSTERS. 

See  Hawkers  and  PEDDLBais. 

HUMANE   SOCIETY. 

Power  in  respect  to  animals,  see  Ayi3SALS,  5. 

HUNTING. 

See  Game  and  Game  Laws. 

HUSBAND  AND  WIFE. 

1.  Disabilities    of    Mabbied    Wouait, 

872. 

a.  Contracts,  872. 

b.  Confession   of   judgment,  872. 

2.  Eights    and    Liabilities    Inteb    Se, 

872. 

a.  Antenuptial  agreements,  872. 

(1)  Validity,  872. 

(2)  Consideration,  873. 

(3)  Oral  agreements,  873. 

(4)  Effect,  873. 

b.  Antenuptial    conveyances    by    in- 

tended husband,  873. 

c.  Rights    of    husband    during    mar- 

riage, 874. 

d.  Eights  of  wife   during  marriage, 

874. 

e.  Payment    of    taxes    on    land    of 

spouse,  875. 

f.  Suits  between  husband  and  wife, 

875. 

g.  Conveyances  to  husband  and  wife, 

875. 
h.  Community  property,  875. 
i.  EflFect  of  marriage  upon  existing 

contracts  between   parties,   875. 

3.  Rights  against  Thied  Pebsons,  875. 

a.  Actions  by  husband  for   injuries 

to  wife,  875. 

b.  Actions  by  wife  for  personal  in- 

juries, 876. 
u.  Release  of  claims,  876. 

4.  LiABiLiTT  OF  Husband  to  Third  Per- 

sons, 876. 

a.  Support  of  wife,  876. 

(1)  In  general,  876. 

(2)  Prosecution    for   failure   to 

support,  876. 

b.  Necessaries,  877. 

c.  Wife's  debts,  877. 

d.  Wife's  torts,   877. 

e.  Wife's  funeral  expenses,  877. 

5.  Liability  of  Wife  to  Third  Persons, 

877. 


6.  Alienation  of  ArFECTioNS,  878. 

a.  In  general,  878. 

b.  Who  may  maintain  action,  878. 

0.  Liability   of   parent  or  guardian, 
878. 

d.  Evidence,  879. 

e.  Damages,  879. 

f.  Questions  of  law  and  fact,  879. 

7.  Criminal  Conversation,  879. 

a.  Necessity  for  alienation  of  aflfec- 

tions,  879. 

b.  Right  of  wife  to  sue,  879. 

c.  Defenses,  879. 

d.  Damages,   879. 

e.  Evidence,  880. 

f.  Instructions,  880. 

8.  Habeas  Corpus,  880. 

9.  Estates  by  Entirety,  880. 

a.  Creation  of  estate,  880. 

b.  Rights  of  tenants,  881. 

c.  Rights  of  third  parties,  881. 

d.  Effect  of  divorce,  881. 

«.  Effect   of    death   on   one    spouse, 

881. 
f.  Statutory     abolition     of     estate, 

881. 

See  Divorce;  Doweb;  Maeriaoe. 

Burning  property  of  spouse,  see  Arson,  1. 

Competency  of  husband  to  testify  for  wife  in 
action  for  personal  injuries  under  cir- 
cumstances constituting  a  crime,  see 
Assault  and  Battery,  2  1. 

Competency  as  witnesses  for  and  against  each 
other,  see  Witnesses,  3  b  (2). 

Control  of  husband  by  guardian,  see  Guard- 
ian AND  Ward,  2. 

Debt  due  husband  and  wife  as  subject  to 
garnishment  against  husband,  see  Gar- 
nishment, 1  f. 

Enforcement  of  antenuptial  contracts,  see 
Specific  Pebformancb,  3  a. 

Expression  in  title  of  subject  of  statute  mak- 
ing wife  competent  witness  against  hus- 
band, see  Statutes,  3  b. 

Forcible  carnal  knowledge  by  husband  of 
wife  as  rape,  see  Rape,  1  b. 

Inducing  husband  to  desert  wife,  see  Con- 
spiracy, 1  a. 

Joinder  of  cause  of  action  for  injury  to  wife 
and  to  property  of  husband,  see  Ac- 
tions. 

Joint  appeal  from  foreclosure  of  mortgage  on 
homestead,  see  Appeal  and  Error,  5  b. 

Larceny  by  husband  of  wife's  property,  see 
Larceny,  4  a. 

Married  women  as  incorporators,  see  Corpo- 
rations, 2  a. 

Married  women  as  partners,  see  Partner- 
ship, 1  a. 

Ownership  of  property  by  wife  as  qualifying 
husband  for  jury  service,  see  Jury,  2. 

Power  of  married  woman  to  act  as  trustee, 
_  see  Trusts  and  Trustees,  3  a. 

Privileged  communications,  see  Witnesses 
3  d  (4).  ' 

Privy  examination  of  married  women,  see 
Acknowledgments. 

Proof  by  wife  of  nonaccess  of  husband  see 
Bastards;  Evidence,  2.  ' 


8Y2 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


Proof  of  relation  in  prosecution  for  statu- 
tory rape,  see  Rape,  2d  (3). 

Refusal  of  wife  to  join  in  deed  as  defense  to 
Epecifie  performBnce,  see  Specific  Peb- 

FOEMANOB,    3    f    ( 7  )  . 

Removal  of  disabilities  of  married  woman  as 

matter   of  public   policy,   see   Conflict 

OF  Laws,  1. 
Right  of  husband  to  alimony,   see  A14MONY 

AND  guiT  Money,  1. 
Right    of    husband    in    wife's    property,    see 

CuBTpsy. 
Right  of  husband  to  insure  wife's  property, 

see  Insueance. 
Right  of  married  woman  to   hold  shares   of 

stock,  see  Cdbpoeations,  8  g  (3). 
Right   of   married   woman   to   mainj;^in   bas- 
tardy proceeding,  see  Bastaedy. 
Eight  of  married  woman  to  redeem  husband's 

land   from    mortgagee,    see    Moetgages 

AND  Deeds  of  Tedst,  12  a. 
Right  of  married  woman  to  witness  fees  in 

litigation  by  husband,   see  Witnesses, 

1  b  (1). 
Right  of  widow  to  husband's  dead  body,  see 

Dead  Body. 
Right  of  widow  to  sue  for  suicide  of  husband 

in  consequence  of  intoxication,  see  In- 
toxicating LiQUOBS,  8  a. 
Right  to  sue  for  death  of  wife,  see  Death  by 

Wbongfui,  Act,  6. 
Separation  of  husband  and  wife  as  forfeiture 

of  homestead,  see  Homestead,  6. 
Testamentary  capacity  of  married  women,  see 

Wills,  4  a. 
Validity  of  judgment  against  married  woman 

sued  as  feme  sole,  see  Judgments,  2. 

I.  Djg abilities  of  Maebipp  Woj):an. 
a.  Contracts. 
See  also  Conflict  of  Laws,  c   (3). 

Comiuon-lair  rnle.  —  At  common  law 
the  contracts  of  a.  married  woman  are  abso- 
lutely void  and  not  simply  voidable;  and  this 
disability  of  a  married  woman  to  contract 
cannot  be  overcome  by  any  mode  of  acknowl- 
edgment, or  method  of  e:^ecution,  or  by  upjt- 
ing  with  her  husband  in  execution  of  a  con- 
tract.     Forsyth  v.  Barnes   (111,),  10-710. 

Conveyance  Iby  wife  to  husband.  — 
Though  a  husband  joins  in  his  wife's  deed, 
she  canpot  make  a  valid  conveyance  of  her 
real  estate  to  him.  Alexander  i.  Shalala 
(Pa.),  20-1330. 

b.  Confession  of  judgment. 

Invalid  under  common  la\r,  -^  At  com- 
mon law  a  confession  of  judgment  on  a  war- 
rant of  attorney  executed  by  a  married 
woman  is  void  as  to  her  and  can  be  attaqked 
either  directly  or  collaterally.  Forsyth  v. 
Barnes  (111.),  10-710. 

Evidence  of  coverture.  —  Where  cover- 
ture is  not  specifically  put  in  issue  under  the 
pleadings  in  an  action  on  a  foreign  judgment 
by  confession  against  a  m^Tfied  woman,  qvir 
dence  of  that  fact  is  properly  admissible 
under  the  plea  of  nvl  tiel  record.  Forsyth 
V.  Barnes   (111.),  10-710. 


2.   Rights   and   Liabilities   Inteb   Se. 

a.  Antenuptial  agreements. 

(1)  Validity. 

In  general.  —  Antenuptial  agreements 
determining  the  rights  which  each  party 
shall  have  in  the  other's  property  are  not 
against  public  policy,  but  are  valid  and  en- 
forceable.     Kroell  «.  Kroell   (111.),  4-801. 

Antenuptial  contracts  between  persons  con- 
templating matrimony,  determining  the  pro- 
spective rights  of  each  in  the  property  of 
both  parties  during  and  after  marriage,  are 
not  against  public  policy  and  are  enforceable. 
Rieger  v.  Schaible  (Neb.),  16-700. 

Common-laiv  rnle.  -•  Antenuptial  con- 
tracts were  void  at  common  law  and  did  not 
constitute  a  bar  to  dower.  Rieger  v. 
Schaible    (Neb.,)    16-700. 

Contract  barring  husband's  home- 
stead rights.  —  An  antenuptial  contract 
cutting  off  the  intended  husband's  homestead 
right  and  his  statutory  one-third  interest  in 
his  intended  wife's  property  is  not  prohibited 
by  the  Minnesota  statute,  and  is  valid.  Ap- 
pleby V.  Appleby  (Minn.),  10-563. 

Provision  for  husband  on  wife's 
death.  —  Where  an  antenuptial  contract 
contains  a  stipulation  that  in  consideration 
of  a  contemplated  marriage  and  the  relin- 
quishment by  the  intended  husband  of  all  his 
rights  and  interests  in  and  to  the  property 
and  estate  of  the  intended  wife  she  shall  pro- 
vide from  her  estate  after  her  death  an  an- 
nuity for  him  so  long  as  he  shall  remain 
unmarried,  provided  the  parties  are  living 
and  cohabitating  together  as  husband  and 
wife  at  the  time  of  the  wife's  death,  the 
provision  is  valid,  as  it  does  not  tend  to 
induce  a  separation  between  the  husband 
and  wife,  Appleby  v.  Appleby  (Minn.),  10- 
563. 

Invalidity  of  separable  provision.  — 
An  antenuptial  contract,  fair  and  reasonable, 
respecting  the  property  and  property  rights 
of  the  parties,  fully  performed  by  one  of  the 
parties  after  the  marriage  and  befgre  his  or 
her  death;  will  not  be  held  void  at  the  in- 
stance of  the  other  party,  merely  because  one 
of  the  provisions  thereof  might  be  so  con- 
strued as  tp  have  justified  the  one  perform- 
ing in  adopting  a  course  of  conduct  before 
death  that  would  have  rendered  the  contract 
inoperative  and  to  no  eflfect.  Appleby  v.  Ap- 
pleby (Minn.),  10-563. 

Beview^  of  jndgmei^t  declaring  agree- 
ment void,  ..-  A  judgment  of  the  Illinois 
Appellate  Court  holding  invalid  an  ante- 
nuptial agreement  between  future  husband 
and  wife  releasing  all  interests  in  each 
other's  property  and  adjudging  that  a 
widow's  award  be  granted,  under  which  judg- 
ment it  becomes  the  duty  of  a  Circuit  Court 
to  appoint  appraisers  for  the  ascertainment 
of  the  award,  is  a  final  judgment  of  which 
the  Supreme  Court  has  jurisdiction  on  a 
writ  of  error,  and  this  is  true  without  regard 
to  the  amount  of  the  award,  as  the  proceed- 
ing is  not  in  the  nature  of  an  action  em  con- 
tractu.     Kroell  V.  Kroell    (111.),  4-801. 
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(2)   Consideration. 

H^trtlagb  and  luUtiia.1  rel^a^e  of  In^ 
teiFests.  —  Ah  antenuptial  contract  ill  con- 
sideration of  niai'rikge  and  the  i'eleaSe  by 
each  party  of  all  interest  in  the  property  of 
the  other,  is  based  upbfl  a  sufficient  eon- 
sidfetation  as  to  both  parties,  When  each  is 
thfe  owner  of  property  ih  Which  the  Other 
Would  acquire  an  interest  by  reason  of  the 
marriage  but  for  the  antenuptial  agrfeefflent, 
ahd  is  sufficient,  when  eduitable  and  fair  in 
its  ternls  and  entered  into  in  good  faith,  to 
constitute  an  equitable  bar  to  dbWer.  Rieger 
y.  Schaible   (Neb.),  16-700. 

iHflttial  covenants.  -^  The  mutual  cove- 
nants of  the  parties  to  an  antenuptial  agree- 
ment to  waive  their  rights  ill  the  property 
of  eaeh  other,  and  the  release  of  such  fights, 
constitute  a  good  consideration  to  Support 
the  agreelnent,  as  the  marriage  of  the  par- 
ties is  of  itself  a  sufficient  cousidet'ation. 
Kroell  V.  Kroell   (111.),  4-801. 

Agireemebt  to  ma*ry.  -^  An  agreement 
to  marry-  is  a  sufficient  consideration  to  sup- 
port an  antenuptial  contract  disposing  of 
and  definitely  fixing  the  property  rights  dt 
the  parties,  even  though  the  contract  is  made 
and  signed  several  months  after  the  fiontract- 
ing  of  an  absolute  engagement  to  marry,  and 
only  a  couple  of  days  heforfe  the  Celebration 
of  the  marriage.  Appleby  y.  Appleby 
(Minn.),  10-S63. 

(3)   Oral  agreements. 

Validity  under  Iowa  statute.  —  Under 
section  3154  of  the  Iowa  Code  providing  that 
when  property  is  o^^^led  by  husband  or  wife, 
the  othef  has  no  interest  therein  that  can  be 
the  subject  of  contract  between  them,  an 
oral  antenuptial  agreement  by  which  each 
party  relinquishes  all  rights  to  the  property 
of  the  other,  may  be  given  effect  by  a  writ- 
ten postnuptial  agreement,  but  unless  the 
postnuptial  agreement  recites  that  it  is  to 
furnish  evidence  of  or  is  in  consideration  of 
the  previous  antenuptial  contract  it  is  pro- 
hibited by  the  statute  and  is  unenforceable. 
Frazef  «.  Andrews    (la.),   13-556. 

Validation  liy  performance.  —  Where 
a  man  executes  to  a  woman  to  whom  he  is 
engaged  to  be  married  and  who  afterwards 
becomes  his  wife,  a  deed  to  certain  land,  and 
simultaneously  procures  the  woman  to  exe- 
cute to  him  a  note,  together  with  a  mort- 
gajre  on  the  same  property  as  security,  prom- 
ising orally  to  discharge  such  note  and  mort- 
gage after  the  marriage,  and  does  after  the 
marriage  discharge  the  note  and  mortgage 
voluntarily  and  in  the  absence  of  mistake  or 
ffaud,  such  discharge  is  in  pursuance  of  a 
moral  obligation  and  in  the  performance  of 
a  promise  which,  even  though  unenforceable 
by  legal  proceedings,  because  within  the  stat- 
ute of  frauds,  is  not  illegal  or  contrary  to 
public  policy,  and  equity  will  not  relieve  him, 
against  such  discharge  upon  a  bill  by  him, 
seeking  to  have  the  note  and  mortgage  de- 
clal'ed  to  be  still  in  force.  Blackwell  e. 
Blackwell   (Mass.),  12-1070. 


(4)  Effect. 

As  eicclnding  operation  of  law.»Ante- 
nuptial  conti'aots  in  anticipation  of  mar- 
riage, equitably  and  fairly  made,  exclude  the 
operation  of  the  law  in  respect  to  the  prop- 
erty rights  of  each  party,  in  so  far  as  cov- 
ered by  the  contract.  Appleby  t'.  Appleby 
(Minn.),  10-563. 

As  bar  to  dOwer.  —  The  provisions  of 
a  statute  that  a  jointure  is  a  bar  of  dower 
do  not  ordinarily  deprive  the  intended  wife 
of  the  power  to  bar  her  dower  by  any  other 
form  of  antenuptial  contract.  Riege):  v. 
Schaible   (Neb.),  16-700. 

DoWer  may  be  Waived  by  a  reasonable  and 
iona  fide  antenuptial  agreement,  though  not 
provided  fot  by  such  statute,  and  the  agree- 
ment will  be  enforced  in  the  absence  of  con- 
travening equitable  considerations.  Rieger  v. 
Schaible   (Neb.),  16-700. 

As  bar  to  Dtridow's  award.  —  An  ante- 
nuptial contract  between  future  husband  and 
wife,  whereby  eaeh  expressly  releases  all 
rights  which  may  be  acquired  by  the  sur- 
vivor in  the  property  or  estate  of  the  other, 
embraces  not  only  the  enumerated  rights, 
such  as  dower,  curtesy,  homestead,  but  also 
the  widow's  awatd.  Kroell  v.  Kroell  (111.), 
4-801. 

As  bar  to  widow's  statutory  allow- 
ance. —  An  antenuptial  eonttact  made  in 
good  faith  between  parties,  each  of  whom 
owns  real  and  personal  property  not  dispro- 
portionate in  value,  providing  that  in  con- 
sideration of  marriage  each  party  thereto 
waives  and  releases  and  forever  quitclaims 
and  renounces  all  dower  and  other  interest 
in  ahd  to  the  real  estate  and  personal  prop- 
erty Which  the  other  party  has  or  shall 
thereafter  acquire  —  the  expressed  intention 
being  that  all  the  property  of  each  shall  de- 
scend to  his  or  her  lawful  heirs,  released  and 
divested  of  all  claims  of  dower,  curtesy,  or 
other  interest  that  the  other  contracting 
party  may  have  as  husband 'or  wife,  widower 
or  widow,  under  the  laws  of  the  state  of  Ne- 
braska—is sufficient  to  bar  the  widow's 
statutory  allowance,  the  rights  of  children 
not  being  involved.  Rieger  v.  Schaible 
(Neb.),  16-700. 

As  bar  to  widow's  life  estate  in  home- 
stead.  —  Whether  such  antenuptial  eon- 
tract  bars  the  widow's  life  estate  in  the 
homestead  of  her  deceased  husband  is  not 
here  determined.  If  ineffectual  for  that  pur- 
pose, the  contract  would  not  thereby  be  ren- 

(Neb.),''l6-7(;o.    ""°-      ^''®"     "■    ^'''^"™' 

b.  Antenuptial  Conveyances  by  intended  hus- 
band. 
When  void  in  general.  -  A  voluntary 
conveyance  made  by  a  man  under  an  engage- 
ment to  marry,  made  befbte  and  in  contem- 
plation of  marriage,  without  the  knowledoe 
of  the  intended  Wife,  with  intent  to  free  tSe 
Jand  of  the  marital  rights  of  the  wife  is 
voia  as  to  her  dower  rights  and  as  to  'the 
a  imony  decreed  against  him  in  a  suit  for 
divorce.    Goff  r.  Goff  (W.  Va.),  9-1083 
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A  court  of  equity  will  relieve  a  wife 
against  a  voluntary  conveyance  by  the  hus- 
band of  all  his  estate  made  on  the  eve  of 
marriage  without  her  knowledge  and  with 
the  intent  to  defeat  her  marital  rights.  Col- 
lins V.  Collins  (Md.),  1-856. 

A  voluntary  antenuptial  conveyance  made 
with  the  intent  to  defeat  the  marital  rights 
of  any  person  whom  the  grantor  may  sub- 
sequently marry  is  void  as  to  such  rights 
whether  the  future  spouse  is  then  selected 
or  not.     Beechley  v.  Beechley    (la.),   13-101. 

Conveyance  to  child  by  former  mar- 
riage. —  A  conveyance  made  without  fraudu- 
lent intent  to  the  grantor's  child  by  a  former 
wife  is  not  within  the  rule  that  a  voluntary 
conveyance  made  in  contemplation  of  marri- 
age will  be  declared  fraudulent.  Beechley  v. 
Beechley    (la.),  13-101. 

Conveyance  before  marriage  agreed 
upon.  —  A  conveyance  eight  months  before 
the  negotiations  resulting  in  the  grantor's 
marriage  is  not  void  as  in  fraud  of  a  con- 
templated marriage,  although  the  grantor  had 
previously,  within  about  a  year,  made  un- 
successful proposals  of  marriage  to  the 
woman  who  afterwards  became  his  wife,  and 
to  another  woman.  Beechley  v.  Beechley 
(la.),   13-101. 

Conveyance  for  adequate  considera- 
tion. —  A  conveyance,  by  a  father  to  his 
son,  of  land  worth  from  sixteen  thousand  to 
twenty-two  thousand  dollars,  the  grantee  as- 
suming the  debts  of  the  grantor  amounting 
to  sixteen  thousand  dollars,  the  consideration 
named  in  the  deed,  and  the  grantor  retaining 
a  life  estate  in  the  premises,  is  not  volun- 
tary, and  will  not  be  set  aside  as  in  fraud 
of  the  subsequent  wife  of  the  grantor,  except 
on  proof  that  the  grantee  was  a  party  to  the 
fraudulent  intent;  and  such  intent  is  not 
shown  by  the  fact  that  the  grantee  withheld 
the  deed  from  record  at  the  unexplained  re- 
quest of  the  grantor.  Beechley  v.  Beechley 
(la.),  13-101. 

Misrepresentations  as  to  amount  of 
property.  —  In  an  action  to  set  aside  an 
antenuptial  conveyance  as  in  fraud  of  the 
subsequent  marriage,  evidence  of  a  misrep- 
resentation made  by  the  grantor  as  to  the 
amount  of  his  property  is  inadmissible. 
Beechley  v.  Beechley   (la.),  13-101. 

Estoppel  of  grantee  to  assert  title.  — 
The  grantee  of  land  alleged  to  have  been  con- 
veyed in  fraud  of  the  subsequent  marriage 
of  the  grantor  does  not  become  estopped  to 
assert  title  to  the  lands  by  his  mere  silence 
as  to  the  conveyance  at  a  time  when  the 
grantor  and  his  wife  execute  in  his  presence 
a  deed  to  other  of  their  lands.  Beechley  v. 
Beechley  (la.),  13-101. 

c.  Eights  of  husband  during  marriage. 

Bight  to  dispose  of  personal  prop- 
erty. —  Where  a  husband,  the  owner  of  cer- 
tain bonds,  executes  an  instrument  transfer- 
ring the  same  to  a  trustee  to  be  delivered  to 
his  sisters  upon  his  death,  such  transfer  is 
valid  as  a  gift  although  the  wife  does  not 
assent  thereto,  as  the  wife  has  no  vested  in- 


terest in  the  personal  estate  of  her  husband 
during  his  life,  and  he  may  make  such  dis- 
position thereof  during  his  life  as  he  may 
choose.  Robertson  v.  Kobertson  (Ala.),  10- 
1051. 

Kights  in  wife's  estate  in  general.  — 
Under  the  Missouri  statutes,  the  husband  is 
entitled  to  share  in  his  wife's  estate  regard- 
less of  whether  he  is  entitled  to  curtesy. 
Perry  v.  Strawbridge  (Mo.),  14-92. 

Rights  in  ornaments  and  wearing  ap- 
parel. —  The  common-law  rule  that  "  suit- 
able ornaments  and  wearing  apparel  of  a 
married  woman,  which  come  to  her  through 
her  husband  during  coverture,  remain  his 
personal  property  during  his  life,  and  he  may 
sell  and  dispose  of  them  during  his  life," 
has  not  been  abrogated  in  New  Jersey  by 
the  Married  Woman's  Act  or  by  any  other 
statutory  provision.  Farrow  v.  Farrow  (N. 
J.),  16-507. 

Bight  to  wife's  earnings.  —  In  the  ab- 
sence of  any  consent  or  agreement,  either  ex- 
pressed or  implied,  on  the  part  of  the  hus- 
band that  the  earnings  of  the  wife  shall  be 
retained  by  her  as  her  separate  estate,  they 
belong  to  him.  Georgia,  E.  etc.,  Co.  v.  Tice 
(Ga.),  4-200. 

d.  Rights  of  wife  during  marriage. 

Right  to  dispose  of  personal  prop- 
erty. —  The  validity  in  Maine  of  a  gift  by 
a  wife  of  her  personal  property  during  her 
lifetime  to  a  person  not  her  husband.  Wright 
V.  Holmes  (Me.),  4-583. 

As  surety  for  husband.  —  Where  a 
wife  mortgages  her  separate  property  to  se- 
cure the  payment  of  money  borrowed  by  her 
husband  on  their  joint  note,  she  is  a  surety, 
and  as  such  is  entitled  to  exoneration. 
Browne  v.  Bixby   (Mass.),  5-642. 

Where  a  wife,  after  mortgaging  her  sep- 
arate property  to  secure  the  payment  of" 
money  borrowed  by  her  husband  on  their 
joint  note,  dies  testate,  her  administrator 
with  the  will  annexed  has  a  suflBclent  inter- 
est to  enable  him  to  maintain  a  suit  against 
the  husband's  executors  to  compel  exonera- 
tion, whether  or  not  such  property  is  dis- 
posed of  by  the  testatrix's  will.  Browne  v. 
Bixby    (Mass.),  5-642. 

Compensation  for  improvements  on 
husband's  estate.  —  A  woman  who,  chiefly 
for  her  own  gratification  and  convenience, 
makes  improvements  on  her  husband's  es- 
tate, supposing  that  such  estate  will  be  a 
home  for  herself  and  her  children,  cannot 
recover  compensation  for  such  improvements. 
Bryan  v.  Councilman   (Md.),   14-1175. 

Bight  to  redeem  from  foreclosure 
sale.  —  A  wife  has  such  an  interest  in  her 
husband's  lands  that  in  order  to  protect  her 
interest  she  is  entitled  to  redeem  them  from 
foreclosure.  Kopp  v.  Thele  (Minn.),  15- 
313. 

Though  the  effect  of  such  redemption  is  to 
annul  the  foreclosure  sale,  the  redemption 
does  not  transfer  to  the  wife  her  husband's 
title  to  the  land ;  and  if,  after  being  divorced 
from   her,   the  husband  conveys   his  interest 
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in  the  land  to  a  third  party,  the  latter  be- 
comes the  owner  in  fee  thereof,  subject  to  the 
wife's  equitable  lien  thereon  for  the  amount 
paid  by  her  on  the  redemption  from  the  fore- 
closure sale,  with  interest  on  such  amount, 
less  the  n<'t  value  of  the  land  while  in  her 
possession.     Kopp  v.  Thele    (Minn.),  15-313. 

Avoidance  of  deed  procured  by 
threats  against  hnsband.  —  The  maxim 
in  pari  delicto,  mclior  est  conditio  defend' 
entis,  does  not  apply  in  a  case  where  a  mar- 
ried woman  sues  to  set  aside  a  deed  of  her 
separate  property,  made  by  her  under  ex- 
press or  Implied  threats  of  the  prosecution 
of  her  husband  for  the  crime  of  embezzle- 
ment, and  to  save  him  from  such  prosecution, 
whether  the  threatened  prosecution  was  law- 
ful or  unlawful,  particularly  so  when  she 
was  sick  and  nervous,  and  when  she  does  not 
appear  to  have  had  abundant  opportunity 
for  considertion  and  consultation  with  dis- 
interested advisers.  Burton  v.  McMillan 
(Fla.),  11-380. 

Gift  by  husband  to  wife.  —  A  gift  of 
personal  property  from  husband  to  wife  must 
be  clearly  proved.  There  must  be  clear  and 
convincing  evidence  of  a  delivery  of  the  prop- 
erty by  the  husband  with  the  intention  of 
divesting  himself  of  all  dominion  and  control 
of  it,  and  of  vesting  title  in  the  wife.  Far- 
row V.  Farrow  (N.  J.),  16-507. 

c.  Payment  of  taxes  on  land  of  spouse. 

Obligation  to  pay.  —  One  spouse  has  no 
estate  in  the  real  property  of  another,  and 
has  no  interest  therein  by  virtue  of  such  re- 
lation which  imposes  a  legal  or  moral  obli- 
gation to  pay  the  taxes  upon  the  real  estate 
of  the  other.  Nagle  v.  Tieperman  (Kan.), 
10-977. 

The  mere  fact  that  the  relation  of  hus- 
band and  wife  exists  does  not  impose  upon 
either  spouse  the  legal  or  moral  obligation 
to  pay  the  taxes  upon  real  estate  owned  by 
the  other.  Nagle  v.  Tieperman  (Kan.),  10- 
977. 

f.  Suits  between  husband  and  wife. 

Action  on  promissory  note.  —  A  hus- 
band and  wife  who  have  married  since  the 
passage  of  the  Connecticut  Married  Women's 
Act  may  contract  with  each  other  and  may 
sue  each  other  at  law  or  in  equity  for  breach 
of  a  contract;  and  therefore  the  wife  may 
sue  the  husband  on  a  promissory  note  given 
by  him  to  her.  Mathewson  (-.  Mathewson 
(Conn.),  6-1027. 

Action  to  recover  personal  property. 
—  Under  the  English  Married  Woman's 
Property  Act,  a  married  woman  may  sue  her 
husband  to  recover  her  personal  property  de- 
tained by  him.  Larner  );.  Lamer  (Eng. ), 
3-144. 

Action  for  assault  and  battery.  —  The 
District  of  Columbia  Code  does  not  author- 
ize a  married  woman  to  maintain  an  action 
for  assault  and  battery  against  her  husband. 
Thompson  v.  Thompson    (D.  C),   14-879. 

Although  a  married  woman  cannot  main- 
tain an  action  for  assault  and  battery  against 


her  husband,  costs  will  not  in  such  an  action 
be  awarded  to  the  husband,  for  the  reason 
that  the  parties  are  one  in  law.  Thompson 
V.  Thompson   (D.  C),   14-879. 

g.   Conveyances  to  husband  and   wife. 

Partition  on  wife's  death.  —  Although 
a  conveyance  to  a  husband  and  wife  ordi- 
narily creates  a  tenancy  by  the  entirety, 
yet  where  a  husband  purchases  land  partly 
with  his  money  and  partly  with  money  con- 
stituting the  separate  estate  of  his  wife,  and 
takes  the  legal  title  jointly  to  himself  and 
his  wife,  a  court  of  equity  will  declare  a 
trust  in  favor  of  the  wife  for  the  proportion 
which  her  money  bears  to  the  entire  amount 
invested,  and  upon  her  death  the  court  will, 
at  the  instance  of  her  heirs,  decree  partition 
and  order  the  land  to  be  sold  and  the  pro- 
ceeds distributed.  Donovan  v.  GriflSth  (Mo.), 
15-724. 

Iiiability  to  account  for  rents.— Where 
there  is  no  dispute  between  a  husband  and 
wife,  who  are  living  together  harmoniously, 
as  to  the  control  of  their  joint  land,  and  no 
agreement  in  reference  to  accounting  for  the 
rents  received  therefrom  by  the  husband,  the 
husband  will  not,  after  his  wife's  death,  be 
charged,  at  the  instance  of  her  collateral 
heirs,  with  the  rents  which  he  received  dur- 
ing her  lifetime.  Donovan  v.  GriiBth  (Mo.), 
15-724. 

h.   Community   property. 

Conveyance.  —  Where  an  agreement  for 
the  sale  of  community  property  is  made  by 
the  husband  who,  pursuant  to  the  agreement, 
executes  a  deed  which  he  leaves  in  escrow, 
the  fact  that  the  wife  afterwards  signs  and 
acknowledges  the  deed  is  evidence  that  she 
understands  and  is  assisting  to  carry  out 
the  agreement.  Manning  v.  Foster  (Wash.), 
16-95. 

Effect  of  change  of  domicile.  —  Per- 
sonal property  acquired  by  a  husband  or  wife 
in  a  state  by  the  laws  of  which  it  is  separate 
property  continues  the  separate  property  of 
that  spouse  when  brought  within  a  commun- 
ity property  state,  and  property  in  the  latter 
state,  whether  real  or  personal,  purchased 
with  or  received  in  exchange  for  such  sepa- 
rate property,  is  also  the  separate  prop- 
erty of  that  spouse.  Brookman  v.  Durkee 
(Wash.),  13-839. 

i.  EiTect  of  marriage  upon  existing  contracts 
between  parties. 

Promissory  note.  —  The  marriage  of  the 
maker  of  a  promissory  note  with  the  payee 
thereof  does  not  extinguish  the  debt  and  does 
not  render  the  note  void.  MacKeown 
V.  Lacy   (Mass.),  16-220. 

3.  Rights  against  Third  Persons. 
a.  Actions  by  husband  for  injuries  to  wife. 
General  elements  of  recovery  for  per- 
sonal injuries.  -  The  Alabama  statute 
providing  that  the  earnings  of  a  wife  are 
her  separate  property  does  not  deprive   the 
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hugbsnd  of  bis  cpmmon-law  right,  viflier.e  tjie 
wife  has  been  injured  by  tie  >\'rongful  act 
of  a  stranger,  to  recover  for  tke  loss  of  ber 
services,  for  the  Ipss  of  her  society,  ajjd  for 
the  expense  incurred  in  the  alleviation  of 
her  sufferings.  Birmingham  Southern  R.  Co. 
V.  Lintner   (Ala.),  3-461. 

Where  a  wife  suffers  personal  injuries  by 
another's  actionable  fault  and  without  any 
fault  on  her  part,  two  distinct  causes  of  ac- 
tion njay  accrue  —  one  to  her  for  the  direct 
injuries  to  her  person  and  the  like ;  the  other 
to  her  husband,  for  the  consequential  injuries 
to  him,  consisting  of  loss  of  her  services  and 
society,  and  of  the  expense  to  which  he  may 
have  been  put,  and  the  like.  Mageau  ». 
Great  Northern  R.  Co.  (Minn.),  14-561. 

Valine  of  services  in  husband's  bnai* 
ness.  »»  The  damages  that  may  be  recovered 
by  a  husband  for  the  loss  of  the  services  of 
his  wife  by  reason  of  personal  injuries  are 
not  confined  to  the  value  of  her  services  in 
the  household,  but  may  include  the  value  of 
services  rendered  in  the  husband's  business, 
where  she  was  thus  engaged  at  the  time  of 
the  injury  without  any  contract  or  expecta- 
tion of  pay  for  the  same.  Georgia,  etc.,  Co. 
V.  Tiee  (Gta.),  4-200. 

Ii)  a  joint  action  by  a  husband  and  wife  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  wife  tvherein  separate  verdicts 
are  rendered,  the  husband  is  entitled  to  re- 
cover for  the  loss  of  the  value  of  the  wife's 
services  to  him,  as  an  assistant  in  his  busi- 
ness as  a  florist  as  well  as  for  the  loss  of 
her  services  in  a  domestic  capacity,  notwith- 
standing the  existence  of  a  statute  vesting 
in  a  married  woman  all  earnings  acquired 
by  her  in  carrying  on  any  separate  or  inde- 
pendent business  or  in  performing  any  labor 
or  service  on  her  sole  and  separate  account. 
Standen  r.  Pennsylvania  R.  Co.  (Pa.),  6- 
40S. 

Future  loss  of  services.  —  Where,  in 
an  action  by  the  husband  to  recover  for  the 
loss  of  the  services  and  society  of  his  wife 
resulting  from  personal  injuries  occasioned 
by  the  wrongful  act  of  the  defendants,  there 
is  evidence  of  such  loss  merely  up  to  the  time 
of  the  trial,  the  plaintiff  cannot  recover  for 
the  loss  of  the  services  of  his  wife  which  may 
occur  in  the  future.  Birmingham  Southern 
R.  Co.  V.  Lintner  (Ala.),  3-461. 

Evidence  of  permanent  injuries.  —  In 
an  action  by  a.  husband  to  recover  for  the 
loss  of  the  services  and  society  of  his  wife 
resulting  from  Injuries  to  her  occasioned  by 
the  wrongful  act  of  the  defendant,  evidence 
th*t  she  is  stiJl  sufferiuff  from  the  injuries 
is  prop^^Iy  received,  though  the  right  of  ac- 
tion for  such  gufferipg  is  yestgd  in  her. 
JBirmingham  Southern  R.  Co.  v.  Lintner 
(Ala.),  3-461. 

EfPect  of  action  by  wife's  adminis- 
trator. —  The  right  of  the  husband  to  re- 
cover for  the  consequential  damages  result- 
ing to  him  from  personal  injuries  to  the  wifs 
is  not  barred  hj  the  fact  that  suph  injuries 
havjB  resulted  in  the  death  of  the  wife,  and 
that  ?n  action  lias  been  brought  by  her  ad- 
ministrator   for    the    statutory    beneficiaries 


and  a  verdict  recovered  therein.     Mageau  v. 
Great  Northern  B.  Co.    (Minn.),  14-551. 
Jodecent   and  Insulting  language.  — 

The  constitutional  and  statutory  changes  in 
respect  to  the  property  and  personal  rights 
of  married  women  do  not  affect  a  husband's 
right  to  recover  actual  and  exemplary  dam- 
ages for  indecent  and  insulting  language  and 
conduct  towards  his  wife.  Brame  v.  Clark 
(X.   Car.),   16-73. 

b.  Actions  by  wife  for  personal  injuries. 

Hecoverjr  of  medical   ejcpenses.  —  In 

an  action  by  a  married  woman  to  recover 
damages  for  personal  injuries,  the  plaintiff 
is  entitled  to  recover  as  an  element  of  dam- 
ages the  amount  of  a  medical  bill  which  the 
evidence  shows  she  has  personally  incurred 
on  account  of  her  injuries.  Indianapolis 
Traction,  etc.,  Co.  v.  Kidd   (Ind.),  10-912. 

c.  Release  of  claims. 

Sufficiency  of  s«al.  —  Where  a  release 
of  damages  for  personal  injuries  to  a  mar- 
ried woman  reciting  that  it  is  "given  under 
our  hands  and  sesas "  is  executed  by  both 
husband  and  wife,  the  wife  signing  without 
a  seal  after  the  husband  signed  with  a  seal, 
the  presumption  may  be  indulged  that  the 
wife  adopted  the  seal  afBxed  to  the  husbnnd's 
signature.  Rockwell  v.  Capital  Traction  Co. 
(D.  C),  4-648. 

4.  Liability  of  HpsBAwp  to  Thibd  Persons, 

a.   Support  of  wife. 

(1)    In  general. 

Outside  of  matrimonial  home,  i^  Th$ 

common-law  liability  of  a  husband  to  sup- 
port his  wife  does  not  extend  to  support 
outside  of  the  matrimonial  home,  reasonably 
chosen  by  him,  unless  she  refuses  to  do  so 
there,  or  §he  resides  away  therefrom  by  his 
consent.  Richardson  v.  Stueaser  (Wis.),  4- 
784. 

V^if  e  ill  insane  asylum.  —  The  common- 
law  liability  of  a  husband  for  the  support  of 
an  insane  wife  in  an  asylum.  Richardson  v. 
Stuesser  (Wis.),  4-784. 

Estenslon  of  CDSunonHlaw  liability.-* 
The  common-law  liability  of  a  husband  to 
support  his  wife  cannot  be  extended  by  im- 
plication from  the  written  law  as  to  the  sup- 
port of  other  persons.  It  can  only  be  ex- 
tended by  a  statute  plainly  so  intended. 
Richardson  v.  Stuesser   (Wis.),  4-784. 

Esistence  of  legal  relation,  f  Where 
there  is  admittedly  no  relation  that  legally 
imposes  the  duty  of  the  wife's  maintenance 
on  the  husband,  the  law  gives  no  power  to 
make  him  maintain  her.  Chapman  v.  Par- 
sons   (W.  Va.),  19-453. 

(2)   Prosecution  for  failure  to  support. 

Injitmctioiis.  —  In  ^  prosecution  of  a 
husband  for  the  abandonment  of  and  failure 
to  support  his  wife,  there  is  no  error  in  the 
refusal  of  an  instruction  that  the  defendant 
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vtotld  not  be  under  obligation  to  support  her 
if,  after  she  left  him  with  his  consent,  she 
thereafter  refnsed  to  return  to  his  house 
upon  benng  requested  by  him  to  do  so,  where 
the  instruction  is  substantially  eovered  by 
an  instrtietion  given.  Spencer  t.  State 
(Wis.),  13-969. 

In  such  a  prosecution,  there  is  no  error  in 
refBsJng  an  instruction  directing  the  jilry  to 
find  the  defendant  not  guilty  if  he  did  not 
know  that  his  wife's  means  of  support  were 
exhausted,  where  it  appears  that  the  defend- 
ant knew  that  the  wife  had  but  a  small  sum 
of  money,  entirely  inadequate  to  supply  her 
Deeds,  and  that  later  she  applied  to  the  town 
for  aid  and  as  a  pauper,  and  that  the  defend- 
ant was  requested  to  provide  fot  her  and  re- 
fnsed  to  do  so.  Spencer  v.  State  (Wis.), 
13-969. 

In  a  prosecution  of  the  husband  for  the 
abandonment  of  and  failure  to  support  his 
\Tife,  aa  instruetion  stated,  and  held  not 
erroneous  as  confusing  the  two  crimes,  Cov- 
ered by  the  info*Hjati<sn  and  the  statute,  of 
wilful  abandonment  and  unreasonably  neg- 
lecting to  8uppo»t,  being  of  sttfBdent  ability 
to  do  so.  The  omission  of  such  instruction 
to  require  a  finding  that  the  hBsband  had 
means  and  ability  to  support  the  wife  held 
to  be  immaterialy  it  appearing  as  a  fact  that 
he  had  such  ability.  Spencer  v.  State  (Wis.), 
13-^9. 

b.  Necessaries. 

Boo&s.  —  The  books  known  as  "  Stoddard's 
Lectures "  are  not  necessaries  within  the 
meaning  of  the  rule  that  a  husband  is  liable 
for  necessaries  bought  by  his  wife  on  his 
credit.     Shuman   v.   Steinel    (Wis;),  9-1064. 

a^  Wife's  debts*. 

Validity  of  husband's  proialse  to  $ity. 

—  Where  a  wife  has  contracted  a  debt  On 
her  own  credit,  the  mere  promise  of  her 
husband  to  pay  is  of  no  greater  dignity  than 
any  other  promise  without  consi(firation  to 
answer  for  the  debt  of  another.  Shuman  v. 
Steinel   (Wis.),  9-10'«4. 

Where  a  wife,  assuming  to  act  as  her  hus- 
bafnd's  agent,  orders  books  and  receives  them, 
and  the  husband,  with  knowledge  of  the 
faets,  adopts  his  wife's  act  as  hfs  Own  by 
promising  to  pay  for  the  property,  or  by  ac- 
cepting the  benefit  of  the  transaction,  or  in 
any  other  way,  he  thereby  becomes  liable  for 
the  indebtedness.  Shuman  v.  Steinel  (Wis.), 
9-1064. 

Hvidence  of  ratification  by  husband. 

—  In  an  action  against  a  husband  to  recover 
the  value  of  books  purchased  by  tlje  defend- 
ant's wife,  who  assumed  to  act  as  the  defend- 
ant's agent,  evidence  that  the  defendant 
stated  that  if  his  wffe  had  ordered  the  goods 
he  would  pay  for  tfiem  at  the  rate  of  a 
specified  amotmt ,  per  month,  and  that  the 
plaintiff  assented  to  this  arrangemeni  is 
evideitee  that  the  defendant  ratffied  his  wife's 
act.     Shuman  ».  Steinef  (Wis.),  9-1064'. 

Pleading;  dn^  ptoof  in  action  against 
biMband.  —  In  an  action  against  a  husband, 
■wSere  th«  cionlplanit  alTeges  that  the  defend- 


ant contracted  in  writiiJg  to  buy  a  set  of 
books  from  the  plaintiff,  proof  that  the  do- 
fghdant's  Wife,  assumiug  to  act  as  his  agent, 
signed  his  name  to  the  contract,  and  that  he 
afterwards  adopted  her  act,  does  not  consti- 
tute a  variance,  as  upon  the  defendant's  rati- 
fication the  contract  became,  in  iegal  effect, 
the  defendant's  from  the  beginning,  and  en- 
forceable as  such.  Shuman  P.  Steinel  (Wis.), 
9-1064. 

Counsel  fees  In  action  for  divorce.  — 
Where  there  is  ample  statutory  provision 
for  the  allowance  by  the  divorce  court  of  the 
reasonable  expenses  of  a  wife  in  the  prosecu- 
tion or  defense  of  an  action  for  divorce,  a 
husband  is  nOt  liable  in  an  action  by  his 
wife's  attorney  for  counsel  fees  incurred  by 
her  in  prosecuting  an  action  for  divorce. 
Zent  V.  Sullivan   (Wash.),  15-19. 

The  above  rule  is  particularly  applicable 
where  it  appears  that  the  contract  between 
the  wife  and  the  attorney  provided  for  the 
payment  by  her  of  a  specified  sum  regardless 
of  any  allowance  made  by  the  court  in  the 
divorce  proceedings,  and  where  there  is  no 
evidence  that  there  were  reasonable  and  Jus- 
tifiable grounds  for  the  instittitiou  of  such 
proceedings.  Zent  v.  Sullivan  (Wash.),  IS- 
19. 

d.   Wife's   torts. 

Abrogation  of  cotainion-Iair  rule  in 
Nebraska.  —  The  common-law  rule  that, 
solely  because  of  the  marriage  relation,  the 
bustend  is  liable  jointly  With  his  wife  for 
torts  committed  by  her  in  his  presence,  but 
which  be  did  not  instigate  and  in  Which  he 
did  not  participate,  does  not  exist  in  Ne- 
braska.    Goken  v.  Dallugge    (Neb.>,  9-1222. 

Effect  of  divorce  pending  aAiteili.  — 
The  intention  and  effect  of  section  26  Of 
the  English  Matrimonial  Causes  Act,  185?. 
is  to  put  the  wife  for  all  civil  purposes  in 
the  same  position  as  if  her  httsband  were 
dead  during  all  the  time  that  the  decree  of 
judicial  separation  is  in  force,  and,  there- 
fore, in  an  action  against  biisband  and  wife 
for  fraudulent  representations  by  the  wife 
after  the  marriage,  whereby  the  plaintiff  has 
sustained  damage,  where  it  appears  that  the 
husband  bad  no  knowledge  of  or  connection 
with  the  fraud,  and  that  the  wife  has  ob- 
tained a  decree  absolute  for  judicial  separa- 
tion from  him  since  the  commencement  of 
the  action,  the  husband  is  entitled  to  judg- 
ment discharging  him  fron>  the  action. 
Cuenod  v.  Leslie   (Eng.),   16-375. 

e.   Wife's    funeral    expenses. 

Husband  primarily  liable.  —  A  hus- 
band is  primarily  liable  for  the  funeral  ex- 
penses of  bis  wife,  and  not  the  estate  of  the 
wife.     Kenyon  v.   Brightwell    (G'aj),    1-169. 

5.   LiABiifiry  OF   Wire   TO  TniBB  PfinsoNs. 
Vor  lenvices  sendered  to  liulslMKBil<  — 

A  wife  is  not  liable  for  services  rendered  to 
her  husbaad  for  whieb  slw  doe»  not  tltiAer-' 
take  to  pay,,  especially  where  the  services  are 
rendered  voluntarily,  with  the  express  assur- 
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ance  that  no  charge  will  be  made.     Cochran 
V.  Zachery   (la.),  15-297. 
Execution  against  ivife's  property.  — 

Under  the  Idaho  statutes,  the  issue  and  profit 
arising  from  the  investment  of  the  separate 
property  of  the  wife  are  not  liable  upon  exe- 
cution against  her  husband.  Evans  v.  Krout- 
inger   (Idaho),  2-691. 

for  medical  services  to  deceased  hus- 
band. —  Under  a  statute  providing  that  the 
expenses  of  a  family  are  chargeable  upon  the 
property  of  both  the  husband  and  wife,  or 
either  of  them,  the  property  of  a  widow  is 
chargeable  with  the  expense  of  medical  and 
hospital  services  rendered  to  her  deceased 
husband.  Russell  v.  Graumann  (Wash.),  5- 
830. 

Evidence  reviewed,  in  an  action  under  the 
Washington  statute  to  charge  a  widow's 
property  with  the  expense  of  medical  and 
Iiospital  services  rendered  to  her  deceased 
husband,  and  held  to  establish  the  existence 
between  the  husband  and  wife  of  the  neces- 
sary family  status  or  relationship  intended 
by  such  statute.  Russell  v.  Graumann 
(Wash.),  5-830. 

For  iiusband's  funeral  expenses.  —  A 
woman  is  personally  liable  for  the  funeral 
expenses  of  her  husband,  where  the  services 
were  rendered  with  her  knowledge  and  con- 
sent, though  she  did  not  contract  therefor, 
and  her  husband  left  her  no  estate.  Butter- 
worth  V.  Teale   (Wash.),  18-854. 

Support  of  husband.  —  The  Wisconsin 
statute  (Laws  1907,  c.  224)  providing  that 
a  wife,  "  being  of  sufficient  ability  "  shall  be 
liable  for  the  support  of  her  husband,  if  he 
is  poor  and  dependent,  refers  to  a  continuing 
existence  of  the  marriage  relation,  and  does 
not  apply  to  a  case  where  the  parties  are 
divorced.  Brenger  v.  Brenger  (Wis.),  19- 
1136. 

6.  Alienation  of  Affections. 
a.  In  general. 

Gist  of  action.  —  The  gist  of  the  action 
for  alienation  of  affections  is  the  loss  of 
consortium,  that  is,  the  loss  of  the  conjugal 
fellowship,  company,  co-operation,  and  aid  of 
the  husband  or  wife.  Loss  of  consortium  is 
the  actionable  consequence  of  the  injury, 
and  alienation  of  affections  is  a  matter  of 
aggravation.  Dodge  v.  Rush  (D.  C),  8- 
671, 

Prior  unhappy  relations.  —  In  an  ac- 
tion by  a  wife  for  alienation  of  her  hus- 
band's affections,  evidence  of  any  unhappy 
relations  that  may  have  existed  between  the 
plaintiff  and  her  hu.sband,  not  caused  by  the 
conduct  of  the  defendant,  may  affect  the 
question  of  damages,  but  it  affords  no  justi- 
fication or  palliation  of  the  defendant's  con- 
duct.   Dodge  V.  Rush   (D.  C),  8-671. 

b.  Who  may  maintain  action. 

Married  woman.  —  Under  legislation  re- 
lieving a  married  woman  from  the  ordinary 
disabilities  of  coverture,  a  married  woman 
may  maintain  an  action  for  alienation  of  her 


husband's  affections.  Dodge  v.  Rush  (R 
C),  8-671. 

Under  the  Massachusetts  statute  remov- 
ing the  disability  of  a  married  woman  to  sue 
and  be  sued,  a  married  woman  may  maintain 
an  action  in  her  own  name  alone  for  crim- 
inal conversation  with  her  husband  and  for 
alienation  of  his  affections;  and  the  damages 
she  recovers  in  such  action  are  her  separate 
property.     Nolin  v.  Pearson    (Mass.),  6-658. 

Under  the  Oregon  statute  providing  witli 
certain  exceptions  that  "all  laws  which  im- 
pose or  recognize  civil  disabilities  upon  a 
wife  which  are  not  imposed  or  recognized  as 
existing  as  to  the  husband  are  hereby  re- 
pealed "  and  that  "  for  any  unjust  usurpa- 
tion of  her  property  or  natural  rights  she 
shall  have  the  same  right  to  appeal  in  her 
own  name  alone  to  the  courts  of  law  or 
equity  for  redress  that  the  husband  has," 
the  wife  may  maintain  an  action  for  the 
alienation  of  her  husband's  affections.  Keen 
V.  Keen   (Ore.),  14-45. 

"WUe  who  has  obtained  divorce.  —  A 
wife's  right  of  action  for  the  alienation  of 
her  husband's  affections  is  not  lost  by  rea- 
son of  her  obtaining  a  divorce  from  him. 
Keen  v.  Keen  (Ore.),  14-45. 

c.  Liability  of  parent  or  guardian. 

Advice  given  from  honest  motives.— 

An  action  for  alienation  of  affections  will 
not  lie  against  a  parent  or  guardian  for  ad- 
vising his  child  or  ward  to  separate  from  her 
or  his  husband  or  wife,  unless  the  advice 
was  recklessly  and  maliciously  given,  and 
therefore  it  is  a  good  defense  to  such  an  ac- 
tion that  the  advice  was  given  from  honest 
motives  and  under  a  sincere  belief  that  it 
was  for  the  moral  and  social  good  of  the 
child  or  ward.  Trumbull  v.  Trumbull  (Neb.), 
8-812. 

An  action  for  alienation  of  affections  will 
not  lie  against  a  parent  for  advising  his 
daughter  to  leave  her  husband,  unless  the 
parent  was  actuated  by  malice  or  ill-will 
toward  the  husband,  and  not  by  a  proper 
parental  regard  for  the  welfare  and  happi- 
ness of  his  daughter.  Multer  v.  Knibbs 
(Mass.),  9-958. 

A  parent,  when  he  acts  in  good  faith  and 
for  his  daughter's  welfare,  may  advise  his 
daughter  to  abandon  her  husband,  if  he  fairly 
and  honestly  believes  that  the  continuance 
of  the  marriage  relation  will  tend  to  injure 
her  health  or  disturb  her  peace  of  mind,  and 
to  this  end  he  may  use  proper  and  reasonable 
argument  and  persuasion  without  being  liable 
to  the  husband,  even  though  it  may  turn 
out  that  his  action  is  based  upon  mistaken 
premises  or  false  information  and  that  the 
results  of  his  intervention  are  unfortunate. 
Multer  V.  Knibbs   (Mass.),  9-958. 

Iiiability  dependent  upon  intent.  — 
In  an  action  against  a  parent  for  advising 
his  daughter  to  separate  from  her  husband, 
the  material  question  is  the  intent  with 
which  the  parent  acted,  rather  than  the  wis- 
dom, or  even  the  justice,  of  the  course  which 
he  took.     Multer  v.  Knibbs   (Mass.),  9-958. 
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d.  Evidence. 

Conduct  of  wife  after  separation.  — 

In  an  action  by  n  husband  for  alienation  of 
his  wife's  aflFections,  evidence  of  the  conduct 
of  the  plaintiff's  wife  and  the  defendant  af- 
ter the  separation  of  the  plaintiff  and  his 
wife  may  be  sufficient  to  support  a  judgment 
for  the  plaintiff,  as  it  does  not  necessarily 
follow  that  the  affection  does  not  survive  the 
separation.  Morris  v.  Warwick  (Wash.),  7- 
687. 

Declarations  of  hnsband.  —  In  an  ac- 
tion by  a  wife  for  alienation  of  her  hus- 
band's affections,  the  plaintiff  cannot  testify 
as  to  certain  declarations  made  to  her  by 
her  husband  concerning  the  defendant  or  the 
defendant's  conduct.  Dodge  V.  Rush  (D. 
C),  8-671. 

In  an  action  by  a  wife  against  the  parents 
of  her  husband  for  alienation  of  the  latter's 
affections,  the  admission  in  evidence,  on  be- 
half of  the  plaintiff,  of  declarations  by  the 
husband  in  reference  to  the  attitude  of  his 
parents  regarding  the  marriage  and  their 
opposition  thereto,  constitutes  reversible  er- 
ror.    Cochran  v.  Cochran  (N.  Y.),  17-782. 

Presumption  as  to  good  faith.— Where 
a  parent  or  guardian  advises  his  child  or 
ward  to  separate  from  the  latter's  wife  or 
husband,  the  presumption  is  that  the  advice 
is  given  in  good  faith;  but  where  the  advice 
is  given  by  a  stranger,  the  presumption  is 
otherwise.  Trumbull  v.  Trumbull  (Neb.), 
8-812. 

Burden  of  proving  parent's  malice.— 
In  an  action  against  a  parent  to  recover 
damages  for  his  conduct  in  advising  his 
daughter  to  leave  her  husband,  the  burden 
is  on  the  plaintiff  to  show  that  the  defend- 
ant was  prompted  by  malice,  and  to  overcome 
the  presumption  that  the  defendant  acted  un- 
der the  influence  of  natural  affection  and  for 
what  he  believed  to  be  the  real  good  of  his 
child.     Multer  v.  Knibbs    (Mass.),  9-958. 

Sufficiency,  —  Evidence  reviewed,  in  an 
action  by  a  wife  for  alienation  of  her  hus- 
band's affections  and  for  criminal  conversa- 
tion with  him,  and  held  sufficient  to  show 
that  the  trial  court  erred  in  directing  a  ver- 
dict for  the  defendant.  Dodg«  v.  Rush  (D. 
C),  8-671. 

Evidence  reviewed  in  an  action  against  a 
parent  to  recover  damages  for  his  conduct 
in  advising  his  daughter  to  leave  her  hus- 
band and  held  sufficient  to  entitle  the  plain- 
tiff to  have  the  question  whether  the  defend- 
ant was  actuated  by  malice  toward  him,  in- 
stead of  by  a  regard  for  the  good  of  his 
daughter,  submitted  to  the  jury  for  their  de- 
termination. Multer  V.  Knibbs  (Mass.),  9- 
958. 

e.  Damages. 

Mitigation.  —  In  an  action  by  a  husband 
for  alienation  of  his  wife's  affections,  evi- 
dence offered  by  the  defendant  to  show  a 
state  of  facts  indicating  that  no  affection 
existed  between  the  plaintiff  and  his  wife 
will  be  received  in  mitigation  of  damages, 
but  not  as  a  bar  to  the  action.  Morris  v. 
Warwick    (Wash.),   7-687. 


f.  Questions  of  law  and  fact. 

Cause  of  loss  of  consortium.  —  In  an 

action  by  a  wife  for  alienation  of  her  hus- 
band's affections,  where  there  is  evidence  of 
illicit  relations  between  the  husband  and  the 
defendant,  it  is  for  the  jury  to  say  whether 
the  defendant  thereby  enticed  and  allured  the 
plaintiff's  husband,  alienated  his  affections, 
and  caused  her  the  loss  of  consortium.  Dodge 
V.  Rush  (D.  C),  8-671. 

Malice.  —  In  an  action  against  a  parent 
to  recover  damages  for  his  conduct  in  advis- 
ing his  daughter  to  leave  her  husband,  if 
there  is  evidence  which  would  justify  a  jury 
in  finding  that  the  defendant  actively  inter- 
fered to  cause  his  daughter  to  abandon  her 
husband,  and  that  in  so  doing  he  was  actu- 
ated by  malice  toward  the  husband  and  not 
by  a  desire  to  afford  proper  protection  to  his 
daughter  and  further  her  true  welfare,  the 
case  must  be  left  to  the  jury,  with  instruc- 
tions that  if  these  facts  are  proved  the  ac- 
tion may  be  maintained.  Multer  v.  Knibbs 
(Mass.),  9-958. 

7.  Ceiminal  Conveesation. 
a.  Necessity  for  alienation  of  affections. 

In  an  action  by  a  husband  for  criminal 
conversation,  evidence  of  the  alienation  of 
his  wife's  affections  is  not  necessary  to  estab- 
lish his  right  of  action.  Stark  v.  Johnson 
(Colo.),  15-868. 

b.  Right  of  wife  to  sue. 

Under  modern  legislation  relieving  mar- 
ried women  from  the  ordinary  disabilities  of 
coverture,  a  married  woman  may  maintain 
an  action  for  criminal  conversation  with  her 
husband.     Dodge  v.  Rush   (D.  C),  8-671. 

Under  the  Massachusetts  statute  removing 
the  disability  of  married  women  to  sue  and 
be  sued,  a  married  woman  may  maintain  an 
action  in  her  own  name  alone  for  criminal 
conversation  with  her  husband  and  for  alien- 
ation of  his  affections;  and  the  damages  she 
recovers  in  such  an  action  are  her  separate 
property.     Nolin  v.  Pearson   (Mass.),  6-658. 

c.  Defenses. 
Connivance  by  plaintiff.  —  An  action 
for  criminal  conversation  is  barred  by  the 
husband's  connivance  at  the  adulterous  in- 
tercourse. Kohlhoss  V.  Mobley  (Md.),  5- 
865. 

The  rule  stated  as  to  what  conduct  on  the 
part  of  the  husband  will  constitute  conni- 
vance barring  an  action  for  criminal  con- 
versation. Kohlhoss  V.  Mobley  (Md.)  5- 
865.  ' 

The  rule  stated  as  to  when  the  question 
whether  an  action  for  criminal  conversation 
IS  barred  by  the  husband's  connivance  is  a 
question  of  law  or  fact.  Kohlhoss  v.  Mob- 
ley  (Md.),  5-865. 

d.  Damages. 
Mental  anguish.  -  In  an  action  by  a 
husband  for  criminal  conversation  it  is   not 
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error  to  permit  the  plaintiflF  to  testify  as  to 
t^e  tiumiliation  a,nd  mei^tal  apguisji  w]4ich 
he  suffered  upon  learning  of  the  conduct  Qf 
l^js  -wife  and  the  defendant,  and  to  instr^qt 
tiie  jury  that  in  determining  the  amount  of 
thei^'  verdict  they  should  consider  the  pla,in- 
tiiff's  suffering  and  anguish.  Stark  v.  John- 
son   (Colo.),  15-868. 

]Vlitig;atio9  by  proof  of  cqiidonatipn. 

—  While  a  husband's  condpnation  of  his 
wife's  offense  do^  not  bar  an  action  by  him 
for  criminal  conve^satiqn,  it  is  a  circum- 
stance to  be  considered  in  m;tigatip;i  of  dam- 
ages, Spiiith  V.  Hockenherry  (]V{;ch.),  10- 
60. 

e.  Evidence. 

Circnmstavces  i(vtece4eiit  to  ofCense. 

—  In  an  action  for  criminal  conversation,  it 
is  proper  to  adrnit  evidence  of  circumstances 
occurr^^g  prior  to  the  earliest  date  of  crim- 
inal conduct  alleged  in  the  declaration)  where 
tl^^ife  is  evidence  of  condn?t  a(ter  sucli  date 
sufBcient  to  form  the  basis  for  a  verdict  and 
the  earlier  circumstances  are  connected  with 
and  explanatory  of  the  later  ones.  Dodge 
V.  Rush  (D.  C),  8-671. 

Confession  by  wife,  i-  In  an  action  for 
criminal  conversation  it  is  not  erroneous  to 
refuse  to  permit  the  plaintiff  to  introduce  in 
evidence  a  written  confession  by  the  wife 
which  she  signed  out  of  the  presence  of  both, 
the  plaintiff  and  the  defendant.  Kohlhoss 
V.  Mobley  (Md.),  5-865. 

Chastity  of  .wi^e.  —  In  a  husband's  ac- 
tion for  criminal  conversation,  the  defendant 
may  introdiwe  evidence  tending  to  show  that 
prior  to  the  act  charged  the  wife  was  guilty 
of  criminal  intimacy  with  other  men,  and  of 
associating  with  women  of  bad  repute,  as 
such  evidence  bears  upon  the  question  of  the 
wife's  chastity.  Smith  v.  Hockenberry 
(Mich.),   10-60i. 

Iietters  of  attorney  ta  show  character 
of  wife,  f^  In  a  husband's  action  for  crim- 
inal conversation,  where  there  is  evidence 
tending  to  show  that  the  plaintiff's  wife  saw 
his  attorney  before  the  plaintiff  did,  the  de- 
fendant n»y  introduce  in  evidence  a  letter 
written  by  the  plaintiff's  attorney  to  the  de- 
fendant which  tends  to  show  the  depravity 
of  the  plaintiff's  wife,  and  tends  to  shpw 
that  th^  alleged  acts  of  criminal  intercourse 
were  brought  about  by  the  plaintiff's  wife 
herself  an'i  under  circumstances  indicating 
that  discovery  was  expected,  as  such  evi- 
dence has  a  bearing  upon  the  question  of  the 
character  of  the  plaintiff's  wife  at  tlip  time 
of  the  alleged  intercourse,  and  in  this  way- 
affects  the  question  of  dan?ages.  Smith  v. 
Hockenberry    (Mich.),   10-60. 

Proof  of  marriage.  —  Though  in  an  ac- 
tion for  criminal  conversation  there  must  be 
proof  of  an  actual  marriage,  such  proof  is 
not  limited  to  tlie  ofS,cial  record  thereof. 
Stark  V.  Johnson  (Colo.),  15-868. 

In  such  an  action  the  uncontradicted  tes- 
timony of  the  plaintiff  and  his  wife  to  the 
effect  that  twenty-flve  years  before  the  trial 
they  were  married  by  a  minister  of  the  gos- 
pel  in   another   state,   such   marriage   being 


valid  according  to  the  laws  of  that  state, 
that  sjnee  thstt  tim«  ti\ey  ivad  Qanstantly 
lived  together  as  l^^^ban(l  and  wife,  and  that 
they  have  a  sou  twenty-twp  years  of  age,  is 
syflBcient  direct  evidence  pf  an  aotnal  car- 
riage.   Stark  «?.  Johnson  (Colo,),  15-868. 

Credibility  of  w^itness  —  conspirfiQy 
tq  eztoirt  money  from  defendant  'n-  fn 
a  husjband's  action  for  criminal  conversa- 
tion, where  a  ^ii^itnes^  for  the  plaintiff  l\as 
testified   that    she    discovered   the    plaintiff's 

wife  anij  the  defendant  in  a  comptromising 
position,  and  on  cross-ej^apination  of  snch 
witness  the  defendant  has  laid  a  founda- 
tion for  her  inipeaohment,  the  defendant 
may  intrpijnee  in  eyi^espe  statements,  rnadfe 
by  such  witness  tP  another  witness  the 
tendency  of  which  is  to  show  an  under- 
standing between  the  plaintiff's  wife  and  the 
plaintiff's  witness  to  get  money  out  of  the 
defendant,  as  suqh  evidence  bears  direet'y 
upon  the  truthfulness  of  the  plaintiff's  wit- 
ness, and  tends  tp  show  that  her  testimony 
was  given  in  pursuance  of  a  conspiracy  be- 
tween her  and  the  plaintiff's  wife,  although 
the  plaintiff  was  npt  a  party  to  the  con- 
spiracy. Sniith  V.  Hockenjberry  (Mich.i,  10- 
60. 

Snf^ciency.  —  Evidence  reyiev?e(l  in  an 
action  for  criminal  conversation  and  held  to 
justify  a  trial  court  in  iirecting  a  verdict, 
for  th,e  defendant.  Kohlhoss  v.  Mpbley 
(Md.)„  5-865. 

f.  In^vtrncijion?. 

Kefusal  to  instruct  as  to  conspiracy 
— !  theory  of  ease.  —  On  writ  of  error  by 
the  plaintiff  in  an  action  for  criminal  con- 
versation to  review  a  judgment  in  his  favor 
for  less  than  the  amount  claimed,  the  plain- 
tiff cannot  complain  of  the  refusal  of  a  re- 
quest which  in  substance  instructed  the  jury 
that  collusion  could  not  be  inferred  from 
certain  facts  appearing  in  the  case,  where  it 
appears  that  the  charge  of  the  court  made 
the  case  turn  upon  the  sole  question  whether 
the  defendant  was  guilty  of  the  act  of  inter- 
course alleged,  and  it  further  appears  that 
the  defendant  disclaimed  any  theory  of  con- 
spiracy. Smith  V.  Hockenberry  (Mich.),  10- 
60. 

8.  Habeas   Cokpus. 

A  male  of  the  age  pf  nineteen  years  who 
has  been  lawfully  married  to  a  female  pf  tlve 
age  of  fourteen,  though  without  the  consent 
of  her  parents,,  is  entitled,  tp  the  society  and, 
services  of  his  \yife,  and  if  she  is  detained, 
against  her  will  by  her  parents,  he  may  prp- 
cnre  her  release  by  habea?  corpus.  Matt*t 
of  Hollopeter   (Wash.),  17-91. 

9.  Estates  by  Entibett. 

a.  Creation  of  estate, 

Deed  to  husband  and  wife.  —  A  deed 
of  realty  conveying  to  a  husband  aai,  wife 
each  an  undwided  half  interest  in  land  creates 
an  estate  in  entirety  at  least  in  the  absence 
of  any  clear  intention  to  create  a  tenancy  in 
common.    Wilson  v.  Frost  (Mo.)  2-557. 


HUSBAND  AND  WIFE  —  UYPOTHETIOAL  QUESTIONS.    881 


Provision  for  survivorship.  —  A  deed 
to  a  husband  and  wife  "  as  joint  tenants 
with  fee  to  the  survivor "  shows  an  intent 
that  the  grantees  shall  take  a  simple  Joint 
tenancy  and  not  an  estate  by  entireties.  Swan 
I'.  Walden  (Cal.),  20-194. 

A  deed  of  land  to  a  husband  and  wife  "  and 
to  the  survivor  of  them  and  to  the  heirs  and 
assigns  of  such  survivor  "  ereates  in  the  gran- 
tees an  estate  by  entireties.  Joerger  v.  Joer- 
ger  (Mo.),  5-534. 

b.  Rights  of  tenant- 
Crops.  Blowing  on  l9,ni,  —  At  common 
law  a  wife  has  no  right  to  a  share  ivf  the 
crops  growing  on  land  held  by  her  andl  her 
husband  as  tenants  by  the  entirety,  and  in 
Michigan  no  suoh  right  is  conferred  by  stat- 
ute. A  verbal  agreement  by  the  husband 
made  at  the  time  $i  the  purchase  of  the  land, 
to  share  the  profits  thereof  with  the  wife,  ia 
not  binding  a?  toi  enforce  it  wauld  be  to  vary 
the  legal  effect  of  the  deed.  Morrill  v.  Mor- 
rill (Mich.),  4-1100. 

Right  of  action  for  injuries  to  land. 
—  Where  land  is  held  by  entj»'eties,  the  wile 
is  not  a  necessayy  party  to  an  sietion  brought 
by  the  husband  fox  damages,  by  fire  to  woods 
on  the  land.  West  V.  Aherdeeji,  etc.,  E.  Co. 
(N.  Car.),  6-360. 

Ejectment  by  one  spouse  against  the 
other.  —  A  judgment  of  rule  absolute  to 
bring  ejectment,  rendered  in  an  action  brought 
by  a  woman  against  her  divorced  husband  to 
recover  possession  of  land  held  by  them  by  en- 
tireties, is  a  nullity  where,  by  the  terms  of 
the  statute,  the  rule  is  to  bring  ejectment  or 
"  show  cause  why  the  same  cannot  be  so 
bjought,"  and  where  the  petition  for  the  rule 
discloses  that  the  parties  hold  by  entireties; 
and  this  is  so  though  the  husband  fails  to 
appear  and  answer.  Alles  v.  Lyoo  (Pa.), 
»-.137. 

c.  Rights  of  third  patties. 

Judgment  creditor  of  one  spouse 
only.  — Where  husband  and  wife  are  regis- 
tered owners  by  entireties  of  land  when  a  mu- 
nicipal lien  is  filed  against  the  wife  alone, 
and  judgment  on  the  Ken  is  entered  against 
the  wife  only,  the  lien  is  a  nullity  as  against 
the  busband,  and'  the  sale  under  it  passes  no 
title,  even  though  the  execution  avers  that  it 
is  issued  with  notice  to  the  husband,  if  it 
does  not  appear  that  any  sivoh  njoitice  was 
given.    Alles  v.  Lyon  (Pa.),  9-137. 

A  husband  and  wife  holding  property  as 
tenaijts  by  the  entireties  are  able  to  give  to  * 
purchaser  of  the  property  a  good  and  mer- 
chantable title,  such  as  entitlss  them  to  eiv 
force  specific  performance  against  the  pur- 
chaser, free  and  clear  of  an  outstanding  judg- 
ment against  the  husband.  The  property  is 
not  subject  to  execution  on  the  judgment 
either  during  the  Mf^imc  «t  the  wife  or 
on  her  death.  Jordan  v.  Reynolds  (Md.), 
ia-51. 

d.  EflFeet  of  divorce. 

In  general.  —  Diyojce  does  not  convert 
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an  estate  by  entireties  into  a  tenancy  in  com- 
mon, notwithstanding  the  fact  that  it  severs 
the  unity  of  person  of  the  husband  and  wife. 
Alles  V.  Lyon  (Pa.),  9-137. 

The  granting  of  a  divorce  destroys  a  ten- 
ancy by  entirety  and  renders  the  tenants  ten- 
ants in  common.  Joerger  v.  Joerger  (Mo.), 
5-534. 

Partition  after  divorce.  —  After  a  ten- 
ancy by  entirety  has  been  converted  by  di- 
vorce into  a  tenancy  in  common,  either  ten- 
ant, or  the  devisee  of  either,  is  prima  facie 
entitled  to  partition;  and  if  the  defendant  re- 
sists partition  on  the  ground  that  he  is  the 
sole  owner  of  the  land  by  reason  of  having 
furnished  the  purchase  money  therefor,  the 
burden  is  upon  him  to  establish  such  fact  by 
clear  and  satisfaetory  evi^lence.  Joerger  v. 
Joerger   (Mo.),  5-834. 

e,  Effeet  of  death  of  one  spouse. 

In  general.  —  The  interest  of  the  wife 
in  an  estate  by  entirety  is  not  one  that  can  be 
inherited  or  that  can  descend  to  her  heirs,  hut 
becomes  terminated  and  extinguished  by  her 
death  before  her  husband,  Beddingfleld  r. 
Estill   (Tenn.),  H-904. 

Murder  of  one  spouse  hy  other.  — 
Where  land'  is  conveyed  to  husband  and  wife 
to  hold  by  entirety,  the  survivor,  upon  the 
death  of  the  other,  takes  and  becomes  vested 
by  the  entire  estate  in  fee  simple,  by  virtue 
of  the  grant  or  deed  conveying  the  property  to 
them,  the  interest  of  the  deceased  being  ter- 
minated by  his  or  her  death.  Upon  the  death 
of  the  wire,  although  by  the  felonious  act  of 
the  husband,  the  husband  continues  to  hold 
the  estate  in  fee  under  the  conveyance,  and' 
to  no  extent  from  or  through  the  wife,  and  his 
power  to  sell  and  convey  the  estate  in  fee  is 
not  affected  by  the  commpn-law  rule  that  no 
one  can  inherit  property  from  another  whose 
death  is  caused  by  the  former's  felonious 
act^  or  by  a  sta,tutory  provision  to  simi- 
lar effect.  BeddingfleM  v.  Estill  (Tenn.),  11- 
904. 

f.  Statutory  abolition!  of  estate. 

Estates,  by  «atireties.  are  aboii3hie4  by  the 
California  statntes  whicb  provide  that  th«' 
ownfirshiip  of;  property  by  seves-al  persons  is 
either  of  joint  interests,  of  partnership  inter- 
ests,, of  interests  in  common,  or  of  community 
interests  (Civ.  Co4e,.  S  684),  and  that,  in  case 
of  a  conveyance  to,  a  married  woman  and  h^r 
husband  tlie  presumptipn  is  that  th«  woman 
takes  the  part  conveyed  to  lior  as  tenant  in. 
common,  unless  a  different  interest  is  ex- 
pressed in  the  instrument  (Civ  Code,  §,  16,4>. 
Swan  V.  WaJden  (Cal.),,.  30^-194. 


HYPOTHETICAL   QUESTIONS. 

See  Evidence,  8  b  ( 1 ) . 

Necessity  of  hypothesis  in  facts  in  exajnina- 

tipn,  of  experts,  see  Cwminal  Law,  6  n 

(7). 
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ICE. 


IDENTITY. 


Failure  of  carrier  to  ice  cars,  see  Cabbiebs, 

4  b  (2). 
Ice  house  as  fixture,  see  Fixtures,  3. 
Power  of  municipality  to  operate  ice  plant, 

see  Municipal  Corpobations,  4  e. 
Validity  of  ordinance   requiring  removal  of 

ice  from  sidewalks,  see  Municipai,  Cob- 

POEATIONS,   5  f    (2). 

Taking    ice    from    public    waters.    ^ 

While  a  state  may  not  deny  the  public  the 
right  to  take  ice  from  a  public  stream,  it 
may  make  such  a  right  the  subject  of  reason- 
able regulation;  and  a  regulation  is  not  un- 
reasonable if  it  does  no  more  than  to  author- 
ize the  taking  of  such  steps  as  will  best  pre- 
serve the  use  of  the  stream  for  all  persons 
and  for  all  purposes.  Board  of  Park  Com'rs 
V.  Diamond  Ice  Co.   (la.),  8-28. 

The  Iowa  statute  concerning  the  taking  of 
ice  from  the  Des  Moines  river  does  not  take 
from  riparian  owners  or  others  any  property, 
but  merely  regulates  the  use  that  may  be 
made  of  a  common  public  right;  and  the 
statute  does  not  violate  either  the  federal  or 
the  state  constitution.  Board  of  Park 
Com'rs  V.  Diamond  Ice  Co.  (la.),  8-28. 

Under  the  Iowa  statute,  the  board  of  park 
commissioners  of  the  city  of  Des  Moines  has 
power  to  prohibit  the  taking  of  ice  by  ri- 
parian owners  from  any  portion  of  the  Des 
Moines  river  within  the  jurisdiction  and  con- 
trol of  the  board,  though  the  statute  spe- 
cifically prohibits  the  taking  of  ice  from  a 
particular  portion  of  the  river  without  re- 
ferring to  the  other  portions,  and  though  the 
statute  provides  that  "the  vested  rights  of 
other  riparian  owners  shall  not  be  affected 
by  this  act."  Board  of  Park  Com'rs  v.  Dia- 
mond Ice  Co.  (la.),  8-28. 

Bights  of  riparian  owners.  —  Kiparian 
ownership  carries  with  it  no  right  to  the  ice 
formed  on  public  waters,  and  no  vested  right 
to  such  ice  can  arise  from  the  making  of  im- 
provements on  a  riparian  owner's  land  or  be- 
cause of  the  length  of  time  he  has  harvested 
ice  from  the  waters.  Board  of  Park  Com'rs 
V.  Diamond  Ice  Co.  (la.),  8-28. 

Liability  for  cutting  holes  in  ice.  ^ 
Persons  who  cut  channels  through  the  ice  on 
the  waters  of  a  navigable  harbor  for  pur- 
poses of  navigation  in  placing  vessels  in  win- 
ter quarters  are  under  the  obligation,  both 
at  common  law  and  under  the  Ontario  Crim- 
inal Code,  to  protect  the  opening  so  made,  and 
are  civilly  liable  for  the  death  of  a  person 
who,  while  skating  on  the  harbor  according 
to  the  customary  use  of  the  harbor  at  that 
place  and  season  of  the  year,  breaks  through 
the  ice  and  is  droWned  by  reason  of  the  cut- 
ting of  the  channels  and  the  failure  to  guard 
them.    Pennock  v.  Mitchell  (Can.),  14-363. 


IDEM  SONAKS. 

See  Name. 

Averring  names  in  indictments,  see  Indict- 
ments   AND    IKFOEMATIONS,    8. 


Effect  of  certificate  of  acknowledgment,  see 
Acknowledgments. 

Identification  of  accused,  see  .\ssault  and 
Battery,  1  f;  Criminal  Law,  6  n  (2); 
Homicide,  6  a  (4). 

Identification  of  accused  by  blood  stains,  see 
Criminal  Law,  6  n  (2). 

Identification  of  justice's  record,  see  Cbimi- 
nal  Law,  6  n  ( 1 ) . 

Identification  of  land  described  in  deed,  see 
Adverse  Possession. 

Identity  of  action  and  issues  as  affecting  con- 
clusiveness of  judgment,  see  Judgments, 
6  b  (3). 

Parol  evidence  to  identify  legatee  or  property 
bequeathed,  see  Wills,  8  a   (9). 

Proof  of  identity  of  animals,  see  Evidence, 
8  c. 

Proof  of  identity  of  fugitive  from  justice,  set- 
Extradition,  4  d. 

Proof  of  identity  of  offenses  on  plea  of  former 

acquittal,  see  Criminal  Law,  5  b. 
•Proof  of  identity  of  stolen  money,  see  Lab- 
cent,  6  a  (3). 

Proof  of  identity  of  testator  as  person  exe- 
cuting will,  see  Wuxs,  7  h   (2). 

Using  shoes  of  accused  to  identify  tracks,  see 
Cbiminal  Law,  6  n  ( 1 ) . 

IGNORANCE. 

Defense  to  criminal  charge,  see  Criminal 
Law,  1. 

Effect  of  ignorance  of  illegality  of  commit- 
ment, see  False  Imprisonment,  3. 

Knowledge  of  infancy  as  affecting  lia- 
bility for  injuries  to  infant  servants,  see 
Master  and  Servant,  3  e  (3). 

Plea  of  guilty  entered  through  ignorance,  see 
Criminal  Law,  6  j  (1). 

Sale  of  liquor  to  infant  in  ignorance  of  in- 
fancy, see  Intoxicating  Liquors,  5  h. 

Statute  of  limitations  as  affected  by  ignorance 
of  existence  of  cause  of  action,  see  Lim- 
itation OF  Actions,  4  b  ( 5 ) . 

IGNORANCE   OF  LAW. 

Application  of  maxim  to  mutual  mistake,  see 
Equity,  2  d. 


ILLEGAL   CONTRACTS. 

See  Contracts. 

Duty  to  account  for  money  received  for  illegal 
purpose,  see  Agency,  2. 

Illegal  conditions  in  bonds,  see  Bonds,  3. 

Validity  of  life  insurance  policy,  see  Insur- 
ance, 7  a. 

ILLEGITIMACY. 

Bastards  and  bastardy  proceedings  generally, 
see  Bastabds. 

Illegitimates  as  relations  within  law  of  in- 
cost,  see  Incest,  1  a. 


ILLITERACY  —  IMPLIED  COVENANTS. 
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Inheritance  between  brothers  and  sisters,  see 
Descent  and  Distribution,  5  b. 

Proof  by  wife  of  nonaccess  of  husband,  see 
Bastabds,  1;  Evidence,  2. 


ILUTERACY. 

Ignorance  of  contents  of  will  presumed  from 
illiteracv  of  testator,  see  Wills,  5  c 
(1). 

ILLNESS. 

Removal  of  juror  for  medical  treatment  as 
separation  see  Jury,  7  c. 


ILLUMINATING   GAS. 

See  Gas  and  Gas  Companies. 
Subject  of  larceny,  see  Larceny,  2  a. 


ILL  WILL. 

Element  of  malicious  mischief,  see  Maliciotjs 
Misci 


IMITATIONS. 

Imitation  of  butter,  see  Food,  5  c. 
Begulating  manufacture  and  sale  of  imitation 
of  butter,  see  Constitutional  Law,  5  e. 


IMMEDIATE   FAMILY. 

See    Benevolent    or    Beneficial   Associa- 
tions, 8  b. 


IMMIGRATION. 

See  Aliens. 

Recovery  of  penalty  under  immigration  law, 
see  Penalties  and  Penal  Actions. 


IMMISCIBILITT. 

Doctrine  of,  see  Domicil. 

IMMORALITY. 

Ground  for  discharge  of  servant,  see  Master 
AND  Servant,  1  c  (3). 

IMMOVABLES. 

Division  of  property  into  movable  and  im- 
movable, see  Conflict  of  Laws,  2. 

Mortgage  on  land  as  immovable,  see  Mort- 
gages AND  Deeds  or  Trust,  1. 


IMMUNITY. 

From  searches  and  seizures,  see  Constitu- 
tional Law,  12. 

Privilege  of  witness  as  aflected  by  immunity 
from  prosecution,  see  Witnesses,  6  g 
(6). 

Rights  of  accused,  testifying  under  promise 
of  immunity,  see  Criminal  Law,  6  d. 

Waiver  of  immunity  from  second  jeopardy, 
see  Criminal  Law,  5  c. 


IMPAIRMENT   OF   CONTRACT. 

Element  of  damage  in  condemnation  proceed- 
ing, see  Eminent  Domain,  7  c  (4). 

Impairment'  of  obligation  of  contracts,  see 
Constitutional  Law,  15. 


IMPANELING. 

See  Grand  Jury;  Jury. 

IMPEACHMENT. 

Certificate  in  record  on  appeal,  see  Appeal 
AND  Error,  8  b. 

Certificate  of  acknowledgment,  see  Acknowl- 
edgments. 

Dying  declarations,  see  Homicide,  6  a  (3) 
(b). 

Evidence  of  confessions  see  Criminal  Law, 
6n  (11)    (c). 

Indictments,  see  Indictments  and  Informa- 
tions, 6. 

Power  to  pardon  in  cases  of  impeachment,  see 
Pardon,  Reprieve,  and  Amnesty,  1. 

Testimony  of  grand  juror  to  impeach  indict- 
ment, see  Indictments  and  Informa- 
tions, 8. 

Verdict  in  civil  cases,  see  Trial,  8  1. 

Verdicts  in  criminal  cases,  see  Criminal 
Law,  6  r  (7). 

Witnesses,  see  Incest,  4  c;  Witnesses,  5. 


IMPLICATION. 

Repeal  of  statutes  by  implication,  see  Stat- 
utes, 6. 


IMPLIED   BEQUESTS. 

See  Wills,  8  a  (7),  8  c  (2). 

IMPLIED   CONDITIONS. 

Termination  of  contract  of  employment  by 
death  of  servant,  see  Master  and  Ser- 
vant, 1  0  (2). 

IMPLIED   COVENANTS. 

See  Contracts.  3  a. 
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IMFI.ZED   NOTICE. 

Notice    implied    from    written    authority   oJE 
agent,  see  Agency,  3  a   (1). 


IMPLIED   POWERS. 

See  CoRPOBATiONS,  4  a. 

IMPLIED   TBUSTS. 

See  THsrsia  anb  Trustees,  1  b. 

IMPLIED   -WARRANTY. 

See  Sales,  4. 

Sale  of   shares  of   stock,  see   Coepokations, 
8  b   (2). 


Ground  for  dJToree,  see  I>ivokce.  2  S. 
Place  of  iniprfsonment,  see   Criminai,  Law, 
7  b  (7). 


IMPRISONMENT  FOR  DEBT  AND  IN 
GIVKE.  CASES. 

Exemption  from  arrest  on  civil  process,  see 

Extraditioit,  5. 
Right  of  partner  to  arrest  copartner  in  civil 

action,  see  Partnership,  4  b. 

Arrest  on  judgment  in  tort  action.  — 

A  judgMeMt  in  an  action  of  tort  is  not  a 
"  debt "  within  the  meaning  of  a  ewistitu- 
tional  provision  (Const.  Neb.,  art.  1,  §  24) 
providing  that  no  person  shall  be  imprisoned 
for  debt  exeept  in  cases  of  fraud.  Ex  p. 
Berry   (S.  C),  20-1344. 


IMPOLITIC   IXGISLATION. 

See  Constitutional  Law,  23. 

IMPORTANCE. 

Judicial  uotifie  of  aiaitters  of  public  import- 
ance, see  Evidence,  1  i. 

IMPORTATION. 

Bringing  game  into  state  during  close  season, 
see  Game  and  Game  Laws,  4. 

Powei;  of  state  to  prohibit  imputation  arti- 
eles  for  personal  use,  see  Interstate 
CaMMBBCE,  2  b   (1). 

Pow«i  oi  state  to  prohibit  or  restrjet  impor- 
tation of  intoxicating  liquors,  see  In- 
toxicating LiQUORSj,  3  b'. 

IMPOSSIBLE   CONTRACTS. 

See  Contracts,  4  k. 

IMPOSSIBLE   DATE. 

Averment  of  impossible  date  in  indictment, 
sec  Indictments  and  Informations,  4. 

IMPOSSIBLE   RELIEF, 

See  Pleading,  3  g. 


IMPROVEMENTS. 

Allowance  in  actio»  of  ej*etftient,  see  Eject- 
ment, 8  c. 

Assessments  for  Joeal  ii»^»oven!ient!s,  see 
Special  or  Local  Assessments. 

Compensation  for  improvements  on  con- 
demned land,  see  Eminent  Domain, 
7  c  (1). 

Compensation  to  wife  for  improvements  on 
husband'a  property,  see'  Ht^SBllN^  AND 
WiFB,  2  d, 

Dedu(rtion  for  iroproivementa  in  aatidn  of  re- 
plevin, see  Replevin,  4. 

Deduction  for  improvements  in  condemna- 
tion proceedings,  see  Emisbkx  Domain, 

7  c  m. 

Duties  and  liabilities  as  to  demised  premises, 
see  Landlord  and  Tenant,  5  f. 

Improvement  of  public  roads  and  streets,  see 
Streets  and  Highways,  3,  8. 

Eight  of  remainderman  to  allowance  for  im- 
provements-, see  Remainders. 

Right  of  state  to  engage  in  works  of  internal 
improvement,  see  States,  1. 

Rights  of  tewants  in  common  inter  se,  see 
Joint  Tenants  and  Tenants  in  Com- 
mon, 2. 

Reducing  wild  land  t«  •wHivation.  — 

While  it  is  recognized  as  a  general  rule  that 
the  plowing  and  cultivating  of  land  the»et»^ 
fore  under  cultivation  does  not  constitute  a 
permanent  improvement,  the  breaking  and  re- 
ducing of  wild  litnds  to  cultivation  does  con- 
stitute such  an  improvement.  Gibson  v. 
Fields   (Kan.),  17-405. 


IMPRISONMENT. 

See  Arrest;  False  Impbpsonment. 

Discharge  of  prisoner,   see   Habeas   CoEPtrs. 

Effect  of  imprisonment  on  settlement  right* 
of  p»»pev,  see  PoaR  amu'  Poor  Laws. 

Fine  and  imprisonment  under  statute  au- 
thorizing fine  or  imprisonment,  seei 
Criminal  Law,  7  b  (6). 


IMPROVIDENCE. 

See    SPENDTHKtPTS. 

IMPUTABLE   NEGLIGENCE. 

See  Negligence,  7  e. 
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INADEQUACY. 

Ina^lequacy  of  price  as  ground  for  setting 
aside  judicial  sale,  see  Judiciai,  Saies, 
2  c. 

Inadequacy  of  price  as  ground  for  setting 
aside  sale  of  pledged  property,  see 
Pledge  and  Collatekal  Secubity,  5. 

Inadequacy  of  remedy  at  law,  see  Adequate 
Remedy  at  Law. 


INADVERTENCE. 

Ground  for  allowing  withdrawal  of  plea  of 
guilty,  see  Csiminai,  Law,  6  j   (2). 

In  plea  of  guilty,  see  Criminai,  Law,  6  j  <  1 ) . 

Papers  inadvertentlr  taken  to  jury  room,  see 
JuBY,  7  d   (3). 


INCEST. 

1.  Elements  of  Offense,  885. 

a.  Relationship  of  parties,  885. 

b.  Carnal  knowledge,  885. 

2.  Indictment,  885. 

3.  Defenses,  886. 

4.  Evidence,  885. 

a.  Proof  of  relationship,  885. 

b.  Proof  of  carnal  knowledge,  886. 

c.  Corroboration    and    impeachment 

of  witnesses,  886. 

5.  iNSTBtrCTIONS,  886. 

6.  Election  of  Offenses,  886. 

7.  Attempts  to  Commit  Incest,  887. 

Annulment  of  incestuous  marriage,  see  Mab- 

biaoe,  3  a. 
Incestuous  act  as  rape,  see  Rape,  1  a. 

1.  Elements  of  Offense. 
a.  Relationship  of  parties. 

Illegitimacy  of  one  party.  —  A  man 

who  marries  the  mother  of  an  illegitimate 
daughter  becomes  the  stepfather  of  such  child 
within  the  meaning  of  the  Georgia  statutes 
concerning  incest.  Lipham  v.  State  (Ga.), 
&-66. 

Knoxriedge  of  relationsUp.  —  The 
crime  of  incest  being  purely  statutory,  and 
the  statute  defining  the  offense  not  including 
scienter  as  an  element  of  the  crime,  the 
scienter  need  not  be  charged  or  proven  in 
order  to  justify  a  conviction.  State  v.  Judd 
(la.),  11-91. 

b.  Carnal  knowledge. 

What  constitutes.  —  Penetration  with- 
out emission  constitutes  carnal  knowledge 
within  a  statute  against  incest.  State  «. 
Judd  (la.),  11-91. 

TTse  of  force.  —  A  person  who  in  com- 
mitting the  crime  of  incest  is  also  guilty  of 
rape  may  be  convicted  on  either  charge. 
State  V.  Rennick  (la.).  4-568. 

Under  the  Utah  statute,  it  is  incest  for  a 


male  person  to  have  aexual  intercourse  with 
a  female  whom  he  knows  to  be  within  the 
spefcified  degree  of  relationship  to  him,  though 
the  intercourse  ia  accomplished  by  force  and 
against  the  consent  of  the  female.  State  v. 
WinSlOVf  (Utah),  8-908. 

2.  Indictment. 

An  indictment  for  incest  which  charges  the 
acts  constituting  the  crime  substantially  in 
the  language  of  the  statute  is  sufficient, 
though  it  does  not  charge  that  the  defend- 
ant knew  the  woman  with  whom  the  offense 
was  committed  to  be  within  the  prohibited 
degree  of  relationship.  State  v.  Renniek 
(la.),  4-568. 

Persons  included  Trithin  term.  —  Un- 
der the  Alabama  statute  against  incest  whieh 
describes  the  parties  to  the  offense  as  "  man 
and  woman,"  an  indictment  charging  that 
the  offense  was  committed  with  a  named 
"  girl "  is  not  demurrable  on  the  ground  that 
it  fails  to  charge  that  the  defendant  had  sex- 
ual intercourse  with  a  "  woman."  Dixon  v. 
State  (Ala.),  10-957. 

3.  Defenses. 

Conspiracy  to  procure  ineestttotts  i]i< 
terconrse.  —  In  a  prosecution  for  incest 
where  the  defendant  advances  the  theory  that 
the  woman  and  a  third  person  entered  into  a 
conspiracy  either  to  prefer  a  false  charge 
against  him  or  to  entice  him  into  the  in- 
cestuous act,  it  is  proper  to  instruct  the  jury 
that  even  if  such  conspiracy  be  proven  it 
goes  only  to  the  credibility  of  the  persons  in- 
volved in  the  conspiracy,  and  that  if  the  de- 
fendant did  have  intercourse  with  the  prose- 
cutrix the  crime  was  complete  even  though 
the  others  had  conspired  to  bring  it  about. 
State  V.  Rennick  (la.),  4-566. 

4.  Evidence. 

a.  Proof  of  relationship. 

_  In  a  priosecution  of  a  woman  for  incest,  tes- 
timony of  a  witness  for  the  accused,  on  cross- 
examination,  that  he  is  a  brother  of  the  mat! 
with  whom  the  defendant  is  charged  with 
havihg  committed  incest,  and  is  an  uncle  of 
the  defendant,  is  admissible  as  affecting  the 
credibility  of  the  witness  by  showing  his  re- 
lationship to  the  party  for  whom  he  testifies, 
although  the  testimony  also  has  a  bearing  on 
the  issue  of  the  relationship  of  the  defendant 
to  the  other  alleged  party  to  the  incest;  the 
latter  possibly  being  ground  for  limiting  the 
effect  of  the  testimony  but  not  for  excluding 
it.     State  V.  Judd  (la.),  11-91. 

In  a  prosecution  of  a  woman  for  incest 
with  her  Uiiole,  testimony  of  a  witness  that 
he  had  known  the  defendant  ten  years,  dur- 
ing which  period  she  lived  with  a  man  and 
his  wife  whom  she  frequently  addressed  as 
father  and  mother,  and  that  she  had  fre- 
quently addressed  the  alleged  uncle  as  uncle, 
and  that  the  woman  whom  the  defendant 
called  mother  had  frequently  in  the  presence 
of  the  defendant  addressed  the  said  uncle  as 
brother,  is  admissible,   and  not  open  to  the 
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objection   that   it   is   not   the  best  evidenee. 
State  V.  Judd  (la.),  11-91. 

b.  Proof  of   carnal  knowledge. 

Physical  examination  of  xroman  by 
physician.  —  In  a  prosecution  by  a  daugh- 
ter against  her  father  for  incest,  the  phy- 
sician's testimony  that  he  examined  the  vagi- 
nal parts  of  the  prosecutrix  five  or  six  days 
after  the  date  on  which  it  is  alleged  that  the 
offense  was  committed  is  competent  as  tend- 
ing to  corroborate  the  prosecutrix's  charge, 
and  is  not  too  remote  in  point  of  time  from 
the  alleged  offense.  State  v.  Winslow 
(Utah),  8-908. 

Prior  acts.  —  In  the  trial  of  one  charged 
with  incest,  evidence  tending  to  establish 
acts  of  incest  at  times  other  than  and  prior 
to  that  relied  on  for  the  conviction  is  ad- 
missible as  throwing  light  on  the  relations 
of  the  parties  towards  each  other.  Lipham 
V.  State   (Ga.),  5-66. 

In  a  prosecution  for  incest  evidence  of  un- 
due intimacy  between  the  parties  or  of  inter- 
course prior  to  that  charged  is  admissible. 
State  V.  Judd   (la.),  11-91. 

IiasciTious  familiarity.  —  In  a  prosecu- 
tion of  a  man  and  woman  for  incest,  it  is 
proper  for  the  jury  to  consider  any  acts  of 
intercourse  which  may  have  been  committed 
by  the  defendants  prior  to  the  commission  of 
the  act  alleged  in  the  information  or  0(n 
which  the  state  relies  for  a  conviction,  as 
well  as  any  acts  of  "  lascivious  familiarity 
between  the  parties  not  amounting  to  actual 
intercourse."     State  v.  Pruitt  (Mo.),  10-654. 

Birth  of  child,  —  In  a  prosecution  of  a 
man  for  incest  with  a  woman  who  has  died 
since  the  commission  of  the  offense,  evidence 
as  to  the  pregnancy  of  the  deceased  and  of 
the  birth  of  a  child  to  her  is  admissible  where 
there  is  other  evidence  tending  to  show  inter- 
course between  the  defendant  and  the  de- 
ceased.   People  V.  Stison  (Mich.),  6-69. 

Complaints  made  by  iiroman.  —  In  a 
prosecution  by  a  daughter  against  her  father 
for  incest,  where  it  appears  that  the  offense 
was  committed  without  the  consent  of  the 
prosecutrix,  who  was  under  the  age  of  con- 
sent, and  where  the  prosecutrix  has  testified, 
the  prosecution  has  a  right  to  show  by  a 
third  person  that  shortly  after  the  commis- 
sion of  the  offense  the  prosecutrix  made  to 
the  third  person  a  complaint  of  the  injury, 
even  though  the  complaint  is  not  a  part  of 
the  res  gestm.  State  v.  Winslow  (Utah),  8- 
908. 

Dying  declarations  of  iroman.  —  In  a 
prosecution  for  incest  it  is  not  competent  to 
introduce  in  evidence  the  dying  declaration 
of  the  woman  that  the  defendant  was  respon- 
sible for  her  pregnant  condition.  People  v. 
Stison   (Mich.),  6-69. 

c.    Corroboration   and    impeachment   of    wit- 
nesses. 

Corroboration  of  prosecutrix.  —  Cor- 
roboration of  the  prosecuting  witness  on  a 
trial  for  incest  is  not  necessary.  State  v. 
Aker  (Wash.),  18-972. 


Where  in  a  prosecution  for  incest  the 
woman  testifies  unequivocally  that  the  con- 
nection was  accomplished  by  force  and  against 
her  will,  she  is  not  an  accomplice  and  her 
evidence  need  not  be  corroborated  in  order  to 
support  a  conviction.  State  v.  Rennick 
(la.),  4-568. 

Hostility  of  witness.  —  Where  in  a 
prosecution  for  incest,  a  witness  for  the  state 
admits  on  cross-examination  her  extreme 
hostility  to  the  defendant,  and  states  that 
she  had  wanted  to  get  the  defendant  out  of 
town,  and  on  redirect  examination  is  asked 
why  she  was  anxious  to  get  rid  of  the  de- 
fendant, and  answers  over  objection,  "  She 
isn't  fit  to  bring  up  children  by,"  the  answer 
is  without  prejudice  as  it  adds  nothing  to 
what  the  witness  has  already  stated.  State 
V.  Judd  (la.),  11-91. 

5.  Instbuctions. 

Form  of  verdict.  —  Where  the  evidence 
in  a  prosecution  for  incest  warrants  no  ver- 
dict other  than  guilty  or  not  guilty  of  the 
offense  charged,  the  court  may  properly  re- 
fuse to  submit  forms  of  verdict  covering  at- 
tempts and  assault,  and  to  instruct  the  jury 
in  regard  thereto.  State  v.  Aker  (Wash.)' 
18-972. 

Failure  to  request  instmction.  — 
Where,  in  a  prosecution  for  incest,  the  de- 
fendant relies  on  testimony  that  the  person 
with  whom  the  offense  is  charged  to  hnw 
been  committed  was  absent  at  the  time  of  the 
alleged  offense,  it  is  not  error  to  omit  specific 
reference  to  such  defense  in  charging  the 
jury,  in  the  absence  of  a  request  for  the  in- 
struction.     State  V.  Judd   (la.),  11-91. 

Waiver  of  omission  to  instruct.  — 
Where  in  a  prosecution  for  incest  the  defend- 
ant claims  that  there  is  testimony  from 
which  the  consent  of  the  woman  can  be  in- 
ferred, thereby  making  her  an  accomplice 
who  requi  es  corroboration,  he  should  re- 
quest an  additional  instruction  based  on  that 
theory,  and  failing  to  do  so  he  cannot  allege 
error  upon  the  omission.  State  v.  Rennick 
(la.),  4-568. 

6.  EuicTiON  OF  Offenses. 

In  a  prosecution  for  incest,  where  more 
than  one  act  of  intercourse  has  been  proven 
to  have  occurred  within  three  years  next  pre- 
ceding the  time  of  the  filing  of  the  informa- 
tion or  of  presentation  of  the  indictment,  it 
is  the  duty  of  the  court,  at  the  close  of  the 
state's  case,  on  motion  of  the  defendant  for 
that  purpose,  to  require  the  state  to  elect 
on  which  act  it  will  rely  for  a  conviction. 
State  f.  Pruitt  (Mo.),  10-654. 

In  a  prosecution  for  incest,  it  is  not  neces- 
sary for  the  state  to  prove  that  the  offense 
w-as  committed  upon  any  particular  day,  pro- 
vided it  was  committed  within  three  years 
next  preceding  the  filing  of  tie  information; 
but  where  the  evidence  tends  to  show  a  com- 
mission of  two  different  offenses,  the  court 
should  require  the  state  to  elect,  and  should 
by  its  instructions  restrict  the  jury  in  its 
consideration   of   the    case    to    one   of   such 
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offenses,    in    accordance   with    such   election. 
State  V.  Pruitt  (Mo.),  10-654. 

7.  Attempts  to  Commit  Incest. 

Under  the  Utah  statute  against  incest,  a 
person  may  be  convicted  of  an  attempt  to 
commit  the  crime.  State  v.  Winslow  (Utah), 
8-908. 


INCIDENTAL  DUTIES. 

Duties     incidental     to     judicial     o£Sce,     see 
JtJDOES,  3  a. 


INCORRIGIBLE   CHILDREN. 

Begulation  and  control,  see  Infants,  4  c. 

INCREASE. 

Condition  against  increase  of  risk,  see  Insur- 
ance, 5  g  (8). 

Increase  in  value  of  land  as  affecting  right 
to  specific  performance,  see  Specific 
Pebformance,  3  f  (11). 

Ownership  of  increase  of  animals,  see  Ani- 
mals, 1  a. 


INCIDENTAL  INJTTRIES. 

As  taking  of  private  property,  see  Eminent 
Domain,  6. 


INCIDENTS. 

Duty  to  instruct  servant  as  to  dangers  inci- 
dental to  service,  see  Master  and  Ser- 
vant, 3d  (1). 

Incidents  passing  by  assignment  of  judgment, 
see  Judgments,  11. 


INCOME. 

Accumulation  of  income,  see  Charities,  6; 
Perpetuities  and  Trusts  for  Accumu- 
lation, 2. 

Devise  of  income  as  creating  life  estate,  see 
Wills,  7  c  (6). 

Dividends  as  income  or  principal,  see  Life 
Estates,  1  c. 

Increase  of  fund  by  appreciation  in  value,  see 
Life  Estates,  1  b. 

Proceeds  of  sale  of  good  will  see  Life  Es- 
tates, 1  b. 

Taxation  of  income,  see  Taxation,  2  e. 


INCOMPATIBLE  OFFICES. 

See  Public  Officers,  5  b. 

INCONSISTENT  POSITIONS. 

See  Estoppel,  3. 

INCONSISTENT  PROVISIONS. 

See  Deeds,  3  f. 

INCONVENIENCE. 

Element  of  damage  in  condemnation  proceed- 
ings, see  Eminent  Domain,  7  c  (4). 

INCORPORATION. 

Corporations  generally,  see  Corporations,  2. 
Of  railroads,  see  Bailboads,  1. 


INCRIMINATION. 

Privilege  of  witness  as  to  self-incrimination, 

see  Witnesses,  4  g. 
Self-incrimination  by  compelling  accused  to 

try  on  garment,  see  Criminal  Law,  6  n 

(1). 
Using  shoes  of  accused  to  identify  tracks,  see 

Criminal  Law,  6  n  ( 1 ) . 

INCUMBRANCE. 

See  Homestead,  4 ;  Ground  Rents. 

Condition  in  fire  insurance  policy  against  in- 
cumbrances, see  Insurance,  5  g  (4). 

Covenants  against  incumbrances,  see  Deeds  4 

Discharge  by  life  tenant,  right  to  reimburse- 
ment, see  Life  Estates,  1  d. 

INDECENT  ASSAULT. 

See  Assault  and  Battert,  1  c. 

INDECENT   CONDUCT. 

Indecent  conduct  as  nuisance,  see  Nuisances, 


INDEFINITENESS. 

Description  of  property  in  deed,  see  Deeds 
1  a.  ' 

INDEMNITY. 

Contract  indemnifying  bail,  see  Bail,  10. 

Kight  of  constable  to  demand  indemnity  bond 
see  Sheriffs  and  Constables,  2  ' 

Verbal  contract  of  indemnity,  see  Frauds 
Statute  op,  6  b.  ' 

Building  contractor's  ijond  as  contract  of  in- 
demnity, see  Guaranty,  1. 

Negligenoe  of  indemnitee.  —  A  con- 
tract of  indemnity  against  personal  iniuries 
should  not  be  construed  to  indemnify  against 
the  negligence  of  the  indemnitee,  unless  such 
intention  18  expressed  in  unequivocal  terms 
Perry  v  Payne  (Pa.),  10-589. 

NegllBence  of  indemnitee's  servant.. 
—  Where  the  contractor  in   a   building  con- 
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tract  gives  a  band  undertaking  to  "  protect 
and  keep  harmless  "  the  owner  "  from  dam- 
ages arising  from  accidents  to  persona  em' 
ployed  in  the  construction  of,  or  passing  near 
to,  the  said  work,"  the  bond  does  not  indem- 
nify the  owner  afainst  liability  for  personal 
injuries  sustained  by  a  servant  of  the  sub- 
contractor in  consequence  of  the  negligence 
of  the  owner's  servants.  Perry  v.  Payne 
(Pa.),  10-589. 


INDEMNITY  LANDS. 

See  PtTBLic  Lands. 


has  completed  the  work  and  turned  it  over 
to  the  owner  or  employer  and  the  same  has 
been  accepted  by  him,  though  the  injury  re- 
sult from  the  contractor's  failure  properly  to 
carry  out  the  contract.  Young  v.  Smith  t 
Kelly  Cb.   (Ga.),  4-226. 

Ordinarily  an  iadfependent  contractor  is  not 
liable  for  an  iajUry  to  the  ptDpefty  or  person 
of  one  not  a  party  to  the  contract,  oceuMing 
after  he  has  completed  his  work  and  turned 
it  over  to  the  owner  or  employer,  and  the 
latter  has  accepted  it,  even  though  the  injury 
results  from  the  contractor's  failure  properly 
to  perform  his  contract.  MeCrorey  v.  Thomas 
(Va.),  17-373. 


IND£N1!VSll:. 

Liability  of  apprentice,  see  Appbentices. 


INDETERMINATE  SENTENCES. 

See  Cbiminal  Law,  7. 


INDEPENDENT  CONTRACTORS. 

Liability  for  damages  by  fire,  see  Fires,  2  a. 
Liability  for  injuries  caused  by  explosion,  see 
Explosions  and  Explosives,  4. 

Wbo  are  independent  contractors.  — 

The  test  of  the  relation  of  independent  con- 
tractor is  actual  independence  in  respect  to 
the  performance  of  the  contract.  Accordingly 
a  person  employed  in  a  box  factory  to  per- 
form one  of  the  several  operations  in  the 
manufacture  of  boxes  is  a  servant  and  not  an 
independent  contractor,  where  he  is  required 
to  do  the  work  as  and  when  directed  by  the 
superintendent  of  the  factory,  and  is  subject 
to  discharge,  though  he  is  paid  by  the  piece, 
and  personally  employs  and  pays  his  as- 
sistants. Messmer  v.  Bell,  etc.,  Co.  (Ky.), 
19-1. 

A  dredging  company,  furnishing,  under 
contract,  a  ditching  and  dredging  machine 
with  a  captain  _  and  crew  for  the  perform- 
ance of  a  certain  work,  at  a  specified  sum 
per  day  for  the  entire  outfit,  is  an  independ- 
ent contractor  and  solely  responsible  for  its 
negligence  in  the  prosecution  of  the  work, 
where  the  other  party  to  the  contract  has  no 
control  over  the  captain  and  crew  of  the 
machine  other  than  to  designate  the  place  of 
performance  and  the  general  character  of  the 
work.  Teller  v.  Bay,  etc.,  Dredging  Co. 
(Cal.),  12-779. 

Liability  of  owner.  —  The  alteration  of 
a  four-story  building  so  as  to  make  one  room 
on  the  ground  floor  by  removing  therefrom 
about  sixty  linear  feet  of  a  brick  wall  seV' 
enteen  inches  thick  which  divides  the  building 
from  foundation  to  roof,  and  substituting 
three  iron  columns  to  support  the  wall  above, 
is  intrinsically  dangerous,  and  the  owner  can- 
not, by  letting  the  work  to  a  contractor,  re- 
lieve himself  from  liability  to  third  persons 
injured  by  the  collapse  of  the  building  in  con- 
sequence of  the  alteration.  Earl  v.  Reed 
(Can.),  18-1. 

Liability  of  contractor.  —  An  independ- 
ent contractor  is  not  liable  for  injury  to  a 
third  person  occurring  after  the  contractor 
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iBdiafiS  as  eitiiens  Within  public  stihool  law, 

see  ScttOdtS,  4  c. 
Property  of  Indians  as  subject  o{  lafcfetiy,  see 

LaBcentT,  2  b. 

State  regulation.  —  The  North  Carolina 
statute  constituting  the  Cherokee  Indian 
lands,  in  which  the  Uhitfed  States  government 
Indian  school  is  located,  a  special  school  dis- 
trict, and  requiring  attendance  at  said  school 
by  Indian  childrfen  within  thfe  district,  is  not 
class  legislation  and  unconstitutional  &s  ap- 
plying only  to  Indians,  and  dlSCriminatilig 
against  the  white  and  colored  races.  State  v. 
^folf  (N.  Car.),  13-189. 

Such  statute  is  not  unconstitutional  be- 
sausfe  applicable  only  to  one  ^chodl  district, 
since  the  funds  for  the  School  in  queation  are 
supplied  by  the  general  gDverflment  and  the 
act  applies  alike  to  all  Indians  Withiil  the  dis- 
trict.    State  V.  Wolf   (N.  Cat.),  13-189. 

The  objection  that  such  a  statute  is  beyond 
the  power  of  the  state  because  compelling  at- 
tendance at  a  school  maintained  by  the  fed- 
eral government,  is  untenable,  where  the  stat- 
ute excepts  from  the  requiffemfeilt  childfen 
sent  to  any  other  school  for  a  like  time  and 
period.     State  v.  Wolf   (N.  Car.),  13-189. 

Leases  of  lands.  —  tFhdei'  section  17  of 
the  Act  of  Congress  of  June  30,  1902  (32 
St.  504,  c.  1323),  which  provides  that  "Creek 
citizens  may  rent  their  allotments  for  strictly 
nonmineral  purposes  for  a  term  not  to  exceed 
one  year  for  grazing  purposes  only,  and  for 
a  period  not  to  exceed  five  years  for  agricul- 
tural purposes,"  and  also  that  "  any  agree- 
ment or  lease  of  any  kind  or  character  viola- 
tive of  this  pttf agraph  shall  be  absolutely 
void,  and  not  susceptible  of  ratification  in 
any  manner,  and  no  rule  of  estoppel  shall 
ever  prevent  the  assertion  of  its  invalidity," 
the  right  to  avoid  a  lease  of  the  prohibited 
character,  for  illegality,  is  not  confined  to  the 
lessors,  but  may  IJB  exercised  by  the  lessee  or 
by  any  person  against  whom  the  lease  is 
sought  to  be  asserted  as  a  valid  obligation. 
As   regards    such   a    lease,   the  general   rule 
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which  prohibits  a  tenaut  from  denying  his 
landlord's  title  has  no  application.  ]\Iuskogee 
Land  Co.  r.  lluUins   (U.  S.),  16-387. 

Amenability  to  criminal  lairs.  —  The 
Criminal  Code  of  Canada  applies  to  Indians 
as  well  as  to  others.  Rex  v.  Beboning  (Can.), 
13-491. 


INDICTMENTS   AND   INFORMA- 
TIONS. 

1.  Necessity  op  Indictment  oe  Infor- 

mation, 889. 

2.  Finding  akd  Filing,  889, 

3.  fobjial  bequipites,  890, 

4.  CHABfiiNG  Offense,  891. 

5.  Bills  of  Particulars,  893. 

6.  Amendment,  893. 

7.  Joinder   of   Count3   a^d   Ofjfeji^BS, 

893. 

8.  PiSMjssiNfi,    Quashing,    or   Setting 

AsTDW,  893, 

Sqe  Abortion;  Adulteration;  Arson,  3; 
Assault  and  Battery,  1  d;  Bigamy; 
Burglary,  8;  Conspiracy,  1  e;  Em- 
bezzlement, 4;  Forgery,  S;  Homicide, 
7;  Ibtcebt,  2;  Kidnapping;  Larceny, 
5;  Perjury,  6;  Bape,  2  a;  Receiving 
Stoles  Pbopebty,  2;  Robbery,  2  a;  Se- 
duction, 2  e  { 1 ) . 

Accessories,  necessity  of  indictment  against 
principal,  see  Accessories  and  other 
PABTICIPANrs  jjr  Cbime, 

Averroenit  of  venw,  see  Venue,  2  e. 

Defect  in  indictment  as  ground  for  arrest  of 

ju(J^»ent,  see  Judgment,  7  a. 
Eflfect  of  plea  of  guilty  under  defective  iti- 

diqtment,  see  Criminal  Law,  6  j  (i). 
Election  of  offenses,  see  Embezzlement,  1. 
Inforjnation  for  eontejnpt,  see  GONTOMPT,  3  a. 
Iljfoiwiation  in  nature  of  quo  warranto,  see 

Quo  Warranto. 
In  prosecutions  for  practicing  medieine  with- 
out license,   see   Ppysiciaws  and  Sur- 

6E0NS,  3  b. 
Mode  of  selecting  and  ijnpajifiljpg  giapd  jury, 

see  Grand  Jury. 
Name  of  foreman  printe<}  instead  of  signed  by 

him,  see  Criminal  Law,  6  j   ( 1 ) . 
Necessity  of  calling  all  witnesses  indorsed  on 

indictment,    see    CRIMINAL   Law,    6   m 

(4)- 

ObtaiJjing  money  or  property  under  false  pre- 
tenses, see  False  P«btenses  and 
Cheats,  4. 

Offenses  included,  eonvietion  for  assault  with 
dangerous  weapon  under  indictment  for 
assault  with  intent  to  kill,  see  Assault 
AND  Battery,  I  1. 

Pendency  of  another  indictment  as  ground 
for  arrest  of  judgment,  see  J</1)gmbhts, 
7  a. 

Power  to  proceed  by  inforjaation  in  Bupi6rior 
court  in  case  within  jurisdiction  of  In- 
ferior court,  see  Cbimiw al  Law,  6  b. 

Prosecution*  for  violation  of  Jiqwor  laws,  see 
Intoxicating  JjIQuors,  fi  d. 


Review  of  decision  as  to   sufficiency   of,  see 

Appeal  and  Error,  12  a. 
Right  to  examine  witnesses  not  Indorsed  pn 

indictment,  see  Witnesses,  3  b   ( 9) . 
Sufficiency  of  evidence  before  grand  jury,  see 

Grand  Jury,  5  a. 
Violation  of  anti-gambling  laws,  see  Gajjing 

AND  Gaming  Houses,  5. 

1.  NecJSSSITT  of  InpIC7?MB|SIT  or  InJ'OJIWA' 
JION. 

Proceedings  in  courts  of  record.  —  No 

original  prosecution  can  be  instituted  in  a 
court  of  record  in  this  state  except  by  pre- 
sentment of  indictment  by  a  grand  j]iry,  or 
by  an  information  exhibited  by  the  county 
attorney  or  some  other  officer  thereto  author- 
ized by  law.  Evans  v.  Willis  (Okla.),  18- 
268. 

Effect  of  invalid  information..— Where 
the  paper  writing  purporting  to  be  an  infor- 
mation is  not  exhibited  or  presented  by  the 
county  attorney,  or  some  one  authorize^  by 
law,  the  same  being  invalid,  and  jjot  capable 
of  being  amended,  the  County  Court  di4  npt 
acquire  any  jurisdiction  of  such  action  or 
prosecution.  Evans  v.  Willis  (OJtla.),  18- 
258. 

Prosecution  by  information  without 
indictment.  —  The  prosecution  of  a  person 
for  felony  by  information  only  does  not  vio- 
late the  due  process  of  law  clause  of  the  Four- 
teenth Amendment  of  the  Federal  Constitu- 
tion.    State  V.  Guglielmo  (Ore,),  7-976. 

The  Oregon  statute  empowering  the  district 
attorney  to  charge  the  commission  of  crimes, 
including  felonies,  by  information  only,  is 
authorized  by  the  provision  of  the  state  con- 
stitution that  the  legislative  assembly  mfiy 
modify  or  abolish  grand  juries,  and  is  not 
repugnant  to  the  Fourteenth  Amendment  of 
the  Federal  Constitution.  State  v.  Guglielmo 
(Ore.),  7-976.  ^ 

The  Vermont  statute  providing  that  the 
state's  attorney  may  prosecute  by  information 
Instead  of  indictment  all  crimes  except  those 
punishable  by  death  or  hj  imprisonment  for 
fife  held  to  be  constitutional.  State  v.  Stimp- 
son   (Vt.),  6-639.  ^ 

2.  Finding  and  Pilinq, 
Return  in  open  leonrt.  —  It  is  essential 
to  the  validity  of  an  indictment  that  the 
grand  jury  as  a  body  should  return  it  in  open 
eouj-t;  and  this  requirement  is  not  answered 
where  a  paper  purporting  to  be  an  indictment 
and  indorsed  "  a  true  bill  "  is  brought  Into 
the  court  room  before  the  entrance  o#  the 
judge,  though  after  the  hour  for  opening  the 
court,  and  is  banded  by  the  foreman  of  the 
grand  jury  to  the  clerk  in  the  absence  of  the 
other  grand  jurors.  Eenigar  v.  United  States 
<U,  S.),  19^1117. 

The  delivery  of  an  indictment  by  the  fore- 
man of  the  grand  jury  to  the  clerk  of  the 
court  while  the  clerk  is  in  the  court  room 
awaiting  the  entrance  of  the  judge,  instead 
of  returning  it  in  open  court,  is  not  a  "de- 
fect or  imperfection  in  matter  of  form  only  " 
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within  the  curative  provision  of  Rev.  St.  U. 
S.,  §  1025  (2  Fed.  St.  Ann.  340),  but  is  a 
defect  of  substance.  Renigar  v.  United  States 
(U.  S.),  19-1117. 

An  indictment  held  not  properly  returned 
because  not  returned  in  open  court.  Samp- 
son V.  state  (Ga.),  4-525. 

Time  for  reinrn.  —  The  District  of  Co- 
lumbia statute  providing  for  the  discharge 
of  the  accused  for  failure  to  return  an  indict- 
ment vpithin  a  specified  time  does  not  repeal 
or  modify  the  general  statute  of  limitations 
in  force  in  the  district,  but  is  merely  intended 
to  limit  the  time  vrithin  which  the  grand  jury 
must  act  upon  the  charge  upon  which  the 
accused  has  been  arrested  and  committed  or 
admitted  to  bail.  U.  S.  v.  Cadarr  (U.  S.)  3- 
1057. 

Evidence  of  return.  —  An  indorsement 
on  an  indictment  and  a  recital  in  the  min- 
utes held  to  show  sufficiently  that  the  indict- 
ment was  found  or  returned  by  the  grand 
jury.     Peeples  v.  State  (Fla.),  4-870. 

The  clerk's  indorsement  of  an  indictment, 
"  This  is  a  true  bill,  Marion  Phillips,  Fore- 
man of  Grand  Jury;  filed  Dec.  5th,  1905, 
Josiah  M.  Harrell,  Clerk,"  is  sufficient  to 
show  that  the  indictment  was  returned  by 
the  grand  jury  into  the  proper  court.  State 
V.  Campbell    (Mo.),   14-403. 

Presence  of  grand  jnrors  at  return 
of  indictment.  —  A  record  on  appeal  in  a 
criminal  case  which  recites  that  the  indict- 
ment was  returned  into  open  court  by  the 
foreman  in  the  presence  of  "  all  the  other 
grand  jurors,"  and  from  which  it  also  appears 
that  there  were  more  than  eleven  other  grand 
jurors,  shows  a  compliance  with  section  4914 
of  the  Code  of  1896  which  requires  that  in- 
dictments must  be  presented  to  the  court  by 
the  foreman  in  the  presence  of  at  least  eleven 
other  jurors.  Letcher  v.  State  (Ala.),  17- 
716. 

Right  to  file  information  after  pre- 
liminary examination.  —  The  provisions  of 
the  New  York  statute  (Code  Crim.  Pro.,  § 
743)  authorizing  the  district  attorney,  in  cer- 
tain cases  to  file  an  information  against  a 
defendant  who  has  had  a,  preliminary  exami- 
nation l?efore  a  magistrate,  and  requiring  a 
dismissal  of  the  action,  if  an  information  ia 
not  filed,  apply  only  to  cases  where  the  de- 
fendant has  been  held  for  trial,  and  if  the  de- 
fendant has  been  discharged  by  the  magis- 
trate, the  district  attorney  has  no  right  to 
file  an  information, .  but  he  can  proceed  only 
by  indictment.  People  v.  Dillon  (N.  Y.),  18- 
552. 

Sufficiency  of  objections  to  informa- 
tion. —  In  a  criminal  prosecution,  the  ob- 
jection that  the  information  was  not  found, 
indorsed,  or  presented  as  required  by  law  is 
insufficient  to  challenge  the  appointment  of 
the  deputy  district  attorney  by  whom  the  in- 
formation was  prepared,  and  as  the  trial 
court  is  presumed  to  be  cognizant  of  its  own 
officers  and  of  the  measure  of  their  powers, 
no  proof  of  the  appointment  of  the  deputy 
is  necessary.  State  v.  Guglielmo  (Ore.),  7- 
978. 


3.  FoEMAi,  Requisites. 

Recital  of  authority  to  prosecute.  — 

An  information  which  recites  that  it  was  pre- 
sented in  the  name  and  by  the  authority  of  the 
"  state "  complies  with  the  provision  of  the 
state  constitution  (art.  1,  §  97)  that  "all 
prosecutions  shall  be  carried  on  in  the  name 
and  by  the  authority  of  the  state  of  North 
Dakota,"  where  it  is  entitled  in  the  name  of 
the  state  of  North  Dakota,  and  shows  on  its 
face  that  it  was  presented  by  the  state's  at- 
torney for  a  certain  county  in  the  state  of 
North  Dakota,  in  the  name  and  by  the  au- 
thority of  the  state.  State  v.  Bednar  (N. 
D.),  20-458. 

Recital  of  authority  in  each  count.  — 
The  requirement  of  section  169  of  the  con- 
stitution of  Mississippi  that  "  all  prosecu- 
tions shall  be  carried  on  in  the  name  and  by 
authority  of  the  state .  of  Mississippi "  has 
reference  to  the  preface  to  the  indictment  as 
a  whole  and  does  not  require  the  words  "  in 
the  name  and  by  authority  of  the  state  "  to 
be  repeated  in  subsequent  counts.  Starling  v. 
State  (Miss.),  13-776. 

Conclusion  contra  pacem.  ^  Under  a 
constitutional  requirement  that  all  indict- 
ments shall  conclude  "  against  the  peace  and 
dignity  of  tlie  state  "  an  indictment  conclud- 
ing "  against  the  peace  and  dignity  of  state," 
thereby  omitting  the  word  "  the  "  before  tlie 
word  "  state,"  is  invalid.  State  v.  Campbell 
(Mo.),  14-403. 

Repetition  of  conclusion  after  each 
count.  —  Under  tlie  requirement  of  section 
169'  of  the  constitution  of  Mississippi  that 
"  all  indictments  shall  conclude  against  the 
peace  and  dignity  of  the  state,"  it  is  not  nec- 
essary for  the  words  "  against  the  peace  and 
dignity  of  the  state "  to  be  repeated  after 
each  count.  Starling  v.  State  (Miss.),  13- 
776. 

The  sustaining  of  a  demurrer  to  the  last 
count  of  an  indictment  concluding  with  the 
words  "against  the  peace  and  dignity  of  the 
state "  does  not  take  such  concluding  words 
out  of  the  indictment  but  leaves  them  appli- 
cable to  the  preceding  counts.  Starling  v. 
State  (Mia?.),  13-776. 

Signature  by  prosecuting  attorney.  — 
A  court  may  take  judicial  notice  of  its  offi- 
cers, and  it  is  not  essential  to  the  validity  of 
an  indictment  that  the  prosecuting  attorney 
signing  the  indictment  as  such  attorney 
should  add  to  his  signature  the  county  and 
state  of  which  he  is  the  prosecuting  attorney. 
State  V.  Campbell  (Mo.),  14-403. 

Verification  of  information.  —  A  dis- 
trict attorney's  oath  of  office  is  sufficient  to 
support  an  unverified  information  filed  by  him, 
wliere  there  is  a  statute  providing  that  his 
information  charging  the  commission  of  a 
crime  may  take  the  place  of  the  indictment 
found  by  the  grand  jury,  and  there  is  no 
statute  requiring  him  to  procure  leave  of 
court  to  file  such  an  information.  State  v. 
Guglielmo    (Ore.),  7-976. 

Though  the  Oregon  statute  provides  that 
no  warrant  shall  issue  but  upon  probable 
cause  supported  by  oath  or  affirmation,  and 
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though  there  is  a  state  statute  providing  that 
"  an  information  is  the  allegation  of  state- 
ment made  before  a  magistrate,  and  verified 
by  the  oath  of  the  party  making  it,  that  a 
person  has  been  guilty  of  some  designated 
crime,"  an  information  need  not  be  verified, 
as  the  oflicial  oath  of  the  person  whose  duty 
it  is  to  prosecute  the  formal  charge  complies 
with  the  constitutional  and  statutory  re- 
quirements. State  V.  Guglielmo  (Ore.),  7- 
976. 

Where  a  deputy  district  attorney  prepares 
an  information  and  subscribes  thereto,  not 
his  own  name,  but  the  name  of  the  district 
attorney,  the  information  is  supported  by  the 
oflicial  oath  of  the  district  attorney  and  there- 
fore is  sufficient,  though  it  is  not  verified  and 
though  tlie  deputy  district  attorney  is  not 
required  by  law  to  take  an  oath  of  office. 
State  V.  Guglielmo   (Ore.),  7-976. 

An  affidavit  verifying  an  information  com- 
plies with  the  statute  requiring  such  an  affi- 
davit to  set  forth  the  offense  and  the  name 
of  the  accused  and  to  state  on  the  personal 
knowledge  of  the  affiant  that  the  offense  was 
committed  (Mills  Ann.  St.  Colo.,  §  14326), 
where  it  is  attached  to  the  information  and 
recites  that  "  the  facts  stated  in  the  fore- 
going information  are  true  and  the  offense 
therein  charged  was  committed  of  his  [affi- 
ant's] own  personal  knowledge"  but  without 
reciting  the  facts  set  forth  in  the  information. 
Ausmus  V.  People  (Colo.),  19-491. 

Verification  on  information  and  be- 
lief. —  In  Missouri  an  information  for  a 
criminal  offense  may  be  verified  by  the  prose- 
cuting attorney  upon  his  information  and  be- 
lief.    State  V.  Temple  (Mo.),  5-954. 

An  information  must  be  made  upon  oathj 
and  it  cannot  rest  wholly  on  information  and 
belief,  but  must  state  enough  facts  to  show 
that  the  complainant  is  acting  in  good  faith 
and  that  he  has  reasonable  grounds  to  believe 
that  a  crime  has  been  committed  by  some 
person  n&med  or  described.  People  v.  Wyatt 
(N.  y.),  9-972. 

Waiver  of  verification.  —  When  no  ob- 
jection is  taken  to  an  information  upon  the 
ground  that  it  is  not  verified  the  verification 
is  waived.  State  v.  Montgomery  (Mo.),  2- 
261. 

4.  Chabging  Offense. 

Substantial  compliance  with  statute. 

—  It  is  the  declared  policy  of  the  legislature, 
as  well  as  of  the  court,  to  uphold  indictments 
and  informations  whenever  there  has  been  a 
substantial  compliance  therein  with  the 
statutory  requirements.  Tillman  v.  State 
(Fla.),  19-91. 

Following  language  of  statute.— When 
an  offense  is  created  by  statute  which  sets 
forth  with  precision  and  certainty  all  the 
elements  of  the  offense,  an  indictment  is  suffi- 
cient which  charges  the  offense  in  the  words 
of  the  statute.  Commonwealth  v.  E.  I.  Sher- 
man Mfg.  Co.   (Mass.),  4-268. 

'Wovda  of  same  meaning  and  import. 

—  An  indictment  is  not  insufficient  because  it 
does  not  describe  the  offense  in  the  very  words 
of  the  statute  if  it  uses  words  of  the  same 


meaning  and  import.    State  c.  York  (N.  H.), 
13-116. 
Negativing   exceptions   in    statute.    — 

An  information  for  the  violation  of  a  penal 
statute  need  not  negative  an  exception  con- 
tained in  the  statute  unless  the  exception  is 
so  incorporated  with  the  enactment  as  to  con- 
stitute a  material  part  of  the  definition  or 
description  of  the  offense.  State  v.  Paige 
(Vt.),  6-725. 

In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liquor  under  a  statute  contain- 
ing an  exception  allowing  the  sale  of  pure 
apple  cider  not  containing  more  than  a  cer- 
tain percentage  of  alcohol  which  exception  is 
not  incorporated  in  the  enacting  clause,  the 
commonwealth  is  not  required  to  plead  or 
prove  that  cider  sold  by  the  accused  was 
not  pure  apple  cider,  but  the  burden  is  on  the 
accused  to  show  that  his  sale  was  within  the 
statutory  exception.  Devine  v.  Common- 
wealth  (Va.),  13-361. 

Test  of  certainty.  —  An  indictment  which 
apprises  the  party  charged  of  the  charge 
against  him,  so  that  he  may  know  from  the 
language  of  the  instrument  what  he  is  ex- 
pected to  meet  and  will  be  required  to  an- 
swer, alleges  sufficient  matter  to  indicate  the 
crime  and  the  person  charged,  and  is  not  void 
for  uncertainty.  State  v.  Toney  (Ohio),  18- 
395. 

Under  the  Iowa  statute  providing  that  it  is 
necessary  to  allege  in  an  indictment  only  the 
facts  constituting  the  offense,  in  ordinary  and 
concise  language,  with  such  certainty  and  in 
such  manner  as  to  enable  a  person  of  common 
understanding  to  know  what  is  intended,  and 
the  court  to  pronounce  judgment  according 
to  law  on  a  conviction,  the  use  of  the  word 
"  feloniously "  in  charging  a  felony  is  un- 
necessary and  amounts  to  nothing  more  than 
saying  that  the  crime  charged  is  a  felony, 
and  is  not  to  be  construed  as  meaning  "  know- 
ingly "  so  as  to  necessitate  proof  by  the  state 
of  guilty  knowledge  on  the  part  of  the  ac- 
cused.    State  V.  Judd   (la.),  11-91. 

Omission  of  word  "  did."  —  An  indict- 
ment is  not  rendered  fatally  defective  by  the 
omission  of  the  word  "did"  before  the  verb 
expressing  the  action  charged  where  the  omis- 
sion is  a  mere  clerical  misprision  and  the 
meaning  is  perfectly  clear  from  the  context. 
Caesar  v.  State   (Tla.),  7-45. 

Characterization    of    offense.   —   It    ia 
not   the    name,    but   the    description    of    the 
crime,  which  characterizes  the  offense  charged 
in  an  indictment.     Lipham  v.  State    (Ga  ) 
5-66.  ' 

Charging  particulars  of  crime.— Where 
the  statutory  definition  of  an  offense  is  in 
generic  terms,  an  indictment  for  such  offense 
must  charge  the  particulars  of  the  crime. 
State  V.  Southern  Indiana  Gas  Co.  (Ind.l,  13- 
908. 

Charging  attempt  to  commit  crime.— 
An  indictment  for  an  attempt  to  commit  a 
crime  must  aver  the  intent  and  the  overt  act 
constituting  the  attempt.  Hogan  v.  State 
(Fla.),  7-139. 

Surplusage.  —  An  allegation  in  an  in- 
dictment descriptive  of  that  which  is  essen- 
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ti^^l  to  the  charge  therein  made  is  a  ma- 
terial allegation  and  cannot  be  rejected  as 
surplusage.  Goodlove  v.  State  (Ohio),  19- 
893. 

DapUo}ty. !—  When  a  statute  makes  either 
of  two  OP  more  distinct  acts,  connected  with 
the  same  general  offense,  and  subject  to  the 
same  punishment,  indiptable  as  distinct 
crimes,  they  may,  when  committed  by  the 
same  person  at  the  same  time,  be  coupled  in 
one  count  and  constitute  but  one  offense; 
and  Buch  indictment  will  not  be  subject  to 
the  charge  of  being  duplicitous.  Irvin  r. 
State   (Fla.),  10-1003. 

C^njiinetiTe  avermeiits.  t-  A  statute 
which  daclarea  that  any  person  who  "  buys 
or  receives  "  stolen  property  shall  be  punish- 
able, eto,,  creates  only  one  offense,  and  there- 
fore an  information  charging  the  defendant 
with  "buying  and  reoaiving"  stolen  property 
is  not  duplicitous.  State  v.  firkey  (S.  D.), 
18-192. 

]La.yi»s  time,  -m  The  Plorida  statute  pio- 
Tiding  that  "  no  indictment  shall  be  quashed 
or  judgment  be  arrested  or  new  trial  be 
granted  on  account  of  any  defect  in  the  form 
of  the  indictment''  does  not  abrogate  the 
common-law  rule  that  the  indictment  must 
allege  with  definiteness  and  certainty  the 
date  upon  whjcb  the  alleged  crime  was  oom- 
mitted.     Morgan  v.  State   (Fla.),  7-773. 

An  indictment  is  not  fatally  defective  be- 
cause it  alleges  that  the  crime  charged  was 

committed  "  on  the    —    day  of    ,  19-t^." 

Grayson  i5.  State  (Ark.),  19-989. 

"  On  or  0.1|oiii "  a  c?Fta.i»  day.  ■rr-  An 
indictrnjent  must  allege  with  definiteneas  and 
o^ftainty  a  date  upon  ■which  the  alleged 
crime  was  committed,  whether  or  not  such 
sp9cifte  date  must  be  proved  at  the  trial,  and 
an  indictment  charging  that  the  offense  was 
committed  "  on  or  about "  a  certain  date 
wjlj  he  held  fatally  defective  for  uncertainly 
upon  motipn  in  arrest  of  judgment.  Morgan 
V,  Stfl(»  (Fla.),  7-773. 

Impossilile  ds^t^r  -^  An  indictment  is 
fatally  defective  if  it  alleges  as  the  date  of 
the  c0^mission  of  the  offense  eharged  an  im.- 
ppgjjbie  date  in  the  future.  Terrell  v.  State 
(iBd.),  6-851. 

Jlie  Indiana  statute  providing  that  no  in- 
dietme^t  shall  be  deemed  invalid  for  stating 
imperfectly  the  time  of  the  commission  of 
the  offense,  unless  time  is  of  the  essence  of 
the  offense,  does  not  operate  to  cure  an  in- 
dietment  which  alleges  as  the  date  of  the 
offepse  ap  Impossible  date  in  the  future. 
Terrell  v.  State   (Ind.),  6-851. 

Avoiding  stfitwte  »t  limitationB.  — 
Where  it  appears  from  an  information  that 
the  statute  of  limitations  has  run  against 
the  offense  charged,  but  that  the  acoused  was 
prosecuted  for  the  game  within  the  statutory 
period  by  the  making  of  an  affidavit  before 
a  justice  of  the  peace,  and  the  issuance  of  a. 
warrant  which  could  not  be  served  on  ac- 
count of  the  concealment  and  absence  of  the 
axwused,  hilt  the  information  fails  to  allege 
any  connection  with  the  prosecution  before 
the  justiee  of  the  pe»ce,  it  should  be  quashed 
OB  motion  on  the  gmund  that  tjjje  prosecution 


by    information    is    barred    by    the    statute. 
Rouse  i;.  State  (Fla.),  1-317. 

ZiayinB  place,  -r  A  complaint  in  a,  jus- 
tice's court  charging  a  person  with  keeping 
and  maintaining  a  nuisance  in  a  certain 
building  in  a  certain  village  and  county, 
without  specifying  the  lot  or  block  where 
kept,  is  a  sufficient  description  on  which  to 
base  a  preliminary  examination  for  sueh 
offense.  State  v.  Wisnewski  (N.  Dak.),  3- 
907. 

Misnomer.  —  Where  there  is  but  a  single 
defendant  named  in  an  indictment,  whose 
name,  Giles  Morris,  is  correctly  and  repeat- 
edly given  in  such  indictment,  and  after  be- 
ing thus  correctly  and  repeatedly  given,  he  is 
in  one  place  in  such  indictment  referred  to 
as  "  the  said  Gules  Morris,"  such  misspelling 
of  the  defendant's  first  name  under  these  cir- 
cumstances is  so  patently  a  mere  lapsus 
penncB,  as  to  leave  no  room  for  doubt  as  to 
who  was  intended  to  be  named,  and  is  an  im- 
material error  in  such  indictment  that  does 
not  vitiate  it.  Morris  v.  State  (Fla.),  14- 
285. 

Use  o(  alias.  .—  Where  an  indictment 
charges  the  accused  with  having  assaulted 
and  "killed  one  "  Percy  Stuokey,  alias  Frank 
MoCormiok,"  evidence  that  the  defendant  as- 
saulted and  killed  a  person  commonly  known 
as  Frank  McCormick  will  not  sustain  a  ver- 
dict of  guilty  against  the  defendant  unless 
it  also  be  shown  that  the  Frank  McOormiek 
assaulted  and  killed  and  Percy  Stuok^  were 
one  and  tlw  same  person.  Goodlove  v.  State 
(Ohio),   19-893. 

Reference  to  fevmei'  qonyiction.  r—  In 
a  criminal  prosecution  under  a  statute  im- 
posing a  more  severe  punishment  for  a  sec- 
ond offense  than  for  the  first,  the  defendant's 
conviction  for  the  first  offense  must  be  al- 
leged in  the  indictment  and  proved  on  the 
trial,  in  order  to  warrant  his  conviction  and 
punishment  as  for  a  second  offense.  Faetz 
V.  State   (Wis.),  9^67. 

Under  a  statute  making  former  convictions 
the  basis  of  an  extended  term  for  the  impris- 
onment of  a  person  convicted  of  crime  and 
pjroviding  that  "  such  former  judgment  shall 
be  referred  to  in  the  indictment,"  an  indict- 
ment is  not  vitiated  by  the  fact  that  it  refers 
to  former  judgpiept^  Just*a4  ot  to  former 
convictions,  as  "  conviction "  and  "  judg- 
ment'' are  used  interchangeably.  State  v. 
Smith  (la.),  6-1023. 

Waiver  or  aider  of  defects.  —  In  a 
criminal  prosecution,  after  the  jury  have 
been  impaneled  and  before  finy  evidence  has 
bean  given,  the  defendant  cannot'  object  to 
the  admission  of  any  evidence  on  the  ground 
that  the  indictment  is  insufBcient,  as,  when 
the  defendant  has  joined  issue  by  pleading 
not  guilty,  any  evidence  pertinent  to  the  is- 
sue is  admissible.  State  v.  Louanis  (Vt.), 
9-194. 

In  a  criminal  prosecution,  after  the  jury 
have  been  impajiieled  and  before  any  evidence 
has  been  given,  the  defendant  cannot  objeet  to 
the  admission  of  any  evidence  on  the  ground 
that  the  indictment  does  not  show  that  the 
crime  was  committed  within   the  county  or 
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tliS  ststtfe,  as  the  question  should  have  been 
raised  by  a  motion  in  arrest.  State  p.  Lou- 
anis  (Vt.),  9-194. 

5.  Bills  of  Paetictulars. 

Effect  as  limiting  evidence.  —  When 
the  solicitor  for  the  state  in  a  criminal  ac- 
tion flies  a  bill  of  particulars,  the  state  is 
confined  to  the  items  therein  set  down.  State 
V.  Van  Pelt   (N.  Car.),  1-495. 

Effect  as  supplying  defects  in  indict- 
ment. —  A  bill  of  particulars  cannot  supply 
a  defect  in  an  indictment.  State  K.  Van 
Pelt  (N.  Car.),  1-495. 

Furnishing  a  bill  of  particulars  to  a  de- 
fendant in  a  criminal  action  does  not  dejjrive 
him  of  the  right  to  have  the  indictment 
quashed  if  insufficient.  State  r.  Van  ?elt 
(N.  Car.),  1-495; 

I'acts  equally  accessible  to  accused.— 
No  error  is  committed  in  refusing  the  de- 
mand of  an  accused  for  a  bill  of  particulars 
when  the  means  of  obtaining  the  facts  are 
just  as  accessible  to  him  as  to  the  state; 
Starling  v.  State    (Miss.),  13-776. 

6.  Amendment. 

Iieave  to  amend  after  plea.  —  By  leave 
of  court  an  ihforfflation  may  be  anaeiided  in 
a  Matter  of  substatice  as  well  as  of  foi'fti  after 
a  plea  of  not  guilty  has  been  entefed  and 
before  the  trial  is  begun.  State  C.  OhafiCe 
(Kan.),  20-164. 

Adding  indorsement  during  trim.  — 
If  18  disCtetionai-y  with  the  court  on  the 
trial  of  an  information  to  permit  the  indorse- 
liifeht  theffeOft  of  the  names  of  Witnesses  pfe- 
vidilSly  kfiawil  to  the  ptoseeuting  attorney. 
State  V.  Le  Pitre   (Wash.),  18-922. 

7.   Joinder  op  Counts   and  OiTPENSes. 

£leciion. — Wh^re  an  information  contains 
two  counts  charging  but  one  offense,  the 
prosecutor  will  not  be  required  to  elect  on 
which  count  he  will  rely  for  a  conviction. 
Candy  v.  State,  8  Neb.  482;  Stevens  v.  State 
(Neb.),  19-121. 

Objection  on  ground  of  duplicity.  — 
Where  an  information  or  indictment  is  com- 
plained of  on  the  ground  of  duplicity  the 
defendant  must  make  the  objection  by  de- 
murrer, or  by  motion  to  quash  before  ver- 
dict rendered.  If  he  delays  presenting  such 
issue  until  after  verdict  he  will  be  held  to 
have  waived  the  same.  He  cannot  raise  such 
issue  in  a  motion  for  new  trial  or  by  a  mo- 
tion in  arrest  of  judgment.  Irvin  v.  State 
(B'la.),  16-lOOS. 

Offenses  of  different  grades.  —  An  at- 
tempt to  commit  a  felony  should  not  be 
blended  in  one  count  with  an  attempt  to 
commit  a,  misdemeanor.  Hogan  v.  State 
(Ma.),  7-139. 

S.  thSklSSlNG,   QtTASHING,  OR  SETTING  ASIDE. 

Misnomer.  —  Neither  an  indictment  nor 
the  service  cff  a  copy  thereof  should  be 
quasUdd  on  the  ground  that  the  defendant's 
name  appears  therein  as  "  TJov*"  "  Smith  in- 


stead of  Dave  Smith,  especially  where  the 
ohirography  is  such  that  the  letter  "  o  "  can 
also  be  read  "a."  Smith  v.  State  (Te*.),. 
15-357. 

Names  idem  sonans.  —  The  nameS' 
"  Staunton  '*  and  "  StantoH "  are  idem 
sonans,  and  the  fact  that  an  indictment  for 
bigamy  spells  the  name  of  the  defendant's 
first  ^ife  as  "  Staunton  ''  instead  of  "  Stan- 
ton "  is  not  material.  People  r.  Spoor 
(111.),  14-638. 

Omission  of  dates.  —  A  motion  to  quash 
an  indictment  on  the  grounds  that  it  is  not 
dated,  that  it  does  not  set  out  the  year  when 
it  was  found,  and  that  it  does  not  show  when 
the  grand  jury  was  impaneled,  is  addressed 
to  the  discretion  of  the  trial  court,  and  the 
exercise  of  that  discretion  will  not  be  revised 
by  a  reviewing  court.  State  v.  Louanis 
(Vt.),  9-194. 

Incompetency  of  evidence  before 
grand  jury.  —  An  indictment  need  not  be 
quashed  beoause  the  grand  jury  considered 
testimony  of  admissions  by  the  prisoner 
which  were  obtained  under  circumstances 
that  made  them  incompetent.  Holt  v,  U.  S. 
(U.  S.),  20-1138. 

An  indictment  cannot  be  quashed  because 
it  rests,  in  whole  or  part,  on  incompetent  evi- 
dence.     State  V.  Woodrow   (W.  Va.),  6-^180. 

Failure  to  shoir  that  witnesses  be- 
fore grand  jury  ivere  sworn.  —  Under 
the  North  Carolina  statute  providing  that 
an  indictment  which  is  otherwise  sufficient 
shall  not  be  quashed  "  by  reason  of  any  in- 
formality or  refinement,"  the  indictment  will 
not  be  quashed  on  the  ground  that  it  fails 
to  show  that  any  of  the  witnesses  before  the 
grand  jury  were  sworn,  but  the  fact  that  the 
witnesses  were  not  sworn  must  be  established 
by  proof  offered  by  the  defendant.  State  v. 
Sultan   (N.  Car.),  9-310. 

Impeachment  by  testlniouy  of  grand 
juro*.  —  Members  Of  the  grand  jury  under 
the  New  Meifico  statute  will  not  be  per- 
mitted to  impeach  an  indictment  duly  found, 
returned  in  Open  court  and  filed  as  such,  by 
testifying  as  to  what  was  said  by  the  prose- 
cntidn  offleer  while  advising  with  them  in  his 
official  capacity.  U.  S.  r.  Tallmadge  (N. 
Mex.),  20-46. 

Names  of  uritnesses  not  indorsed  on 
indictment.  — '  No  error  is  committed  in 
refusing  to  quash  an  information  on  the 
ground  that  the  names  of  certain  witnesses 
for  the  state  were  not  indorsed  upon  the  in- 
formation, where  it  appears  that  the  wit- 
nesses had  been  summoned  on  the  preliminary 
examination  and  for  the  trial,  and  that  the 
defendant  was  fully  advised  to  that  effect. 
State  V.  Jeffries   (Mo.),  14-524. 

Signature  of  prosecuting  attorney.  — 
The  failure  of  the  prosecuting  attorney  to 
write  his  full  name  in  the  body  of  the  in- 
formation or  to  sign  it  in  that  way  is  not 
gJ'ound  foi"  quashing  the  information.  State 
V.  Brock  (Mo.),  2-708. 

Signature  by  foreman  of  grand  Jury. 
—  Under  the  provisions  of  the  Alabama  Code 
the  failure  of  the  foreman  of  the  granil  jury 
to  subsdi'ihehis  name  to  the  statement  that 
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the  indictment  is  a  true  bill  is  good  cause 
for  quashing  such  indictment.  Coburn  v. 
State  (Ala.),  15-249. 


INDIGENT  PERSONS. 

See  PooB  AND  PooB  Laws. 
Homes   for   indigents    as   charitable   institu- 
tions, see  Chabities,  1. 

INDORSEMENT. 

See  Bills  and  Notes. 

Effect  of  indorsement  as  assignment  of  note, 

see  Bills  and  Notes,  6  b. 
Indorsing  indictments,  see  Indictments  and 

Infobmations,  1. 
Liability    of    principal    on    indorsement    by 

agent,  see  Agency,  3  g  2. 

INDUCING  BREACH   OF  CONTRACT. 

See    Intebfebence    with    Contract    Beia- 

TIONS,    1. 

INEBRIATES. 

See  Dbunkenness  and  Intoxication. 

INELIGIBLE   CANDIDATES. 

Effect  of  votes  for,  see  Elections,  7  e  (2). 

INFANTS. 

1.  Who  Ake  Infants,  895. 

2.  Liability  on  Contbacts,  895. 

a.  Necessaries,   895. 

b.  DisafBrmance,  895. 

(1)  Right  to  disaffirm,  895. 

(2)  Mode  of  disaffirmance,  895. 

(3)  Time  of  disaffirmance,  896. 

(4)  Notice      of      disaffirmance, 

896. 

(5)  Return     of     consideration, 

896. 

3.  Actions,  896. 

a.  Pleadings,  896. 

b.  When  relief  granted,  896. 

c.  Defenses,  896. 

d.  Evidence,  896. 

e.  Trial,  896. 

f.  Guardian  ad  litem  or  next  friend, 

896. 

(1)  Appointment,  896. 

(2)  Removal    and    substitution, 

897. 

( 3 )  Compensation  and  expenses, 

897. 

(4)  Powers,   897. 

4.  Regulation    and    Contbol    of    In- 

fants,   897. 

a.  Education,  897. 

b.  Child  labor  laws,  897. 

c.  Juvenile  offenders,   898. 

5.  C^;Mi]sfAL  Responsibility,  899, 


See  ADVANCEMENTS;  Apprentices;  Gtjabdiaw 
AND  Waed;  Kidnapping;  Pabent  and 
Child. 

Adoption,  see  Adoption  of  Childben. 

Administration  on  estates  of  infants,  see 
Executoes  and  Administbatobs,  1  a. 

Appeal  from  order  on  habeas  corpus  for  cus- 
tody of  child,  see  Appeal  and  Ebbob, 
4  b. 

Assisting  minors  in  purchasing  liquor,  see 
Intoxicating  Liqdobs,  5  i. 

Awarding  custody  of  children,  see  Habeas 
Corpus,  6  b. 

Commitment  of  wayward  children,  eee  Juby, 
1  b   (2). 

Competency  of  infants  as  witnesses,  see  Wit- 
nesses, 3b   (5). 

Contract  for  custody  of  child,  see  Contbacts, 
4  1. 

Contributory  negligence  of  infants,  see  Neg- 
ligence, 7  c. 

Custody  and  support  of  infant  children  after 
divorce,  see  Divorce,  7. 

Custody  of  bastard  child,  see  Bastardy. 

Death  of  ancestor  as  affecting  infant  heirs, 
see  Limitation  of  Actions,  4  b  (3). 

Depreciated  earning  capacity  as  element  of 
damage  for  personal  injuries,  see  Dam- 
ages, 9  c. 

Discrimination  against  minors  in  exercise  of 
police  power,  see  Constitutional  Law, 
S  a. 

Duty  of  master  to  warn  and  instruct  youth- 
ful employees,  see  Master  and  Ser- 
vant, 3  b   (2). 

Duty  to  fence  against  children,  see  Fences, 
3. 

Duty  to  give  notice  of  claim  against  city  for 
damages,  see  Municipal  Corporations, 
9f. 

Enlistment  in  army  and  navy,  see  Army  and 
Navy. 

Foreign  judgment  awarding  custody  of  chil- 
dren, see  Judgments,  18. 

Habeas  corpus  to  obtain  custody  of  children, 
see  Habeas  Corpus,  2. 

Infancy  as  defense  to  prosecution  for  seduc- 
tion, see  Seduction,  2  c   (2). 

Injuries  to  children  on  street  car  tracks,  see 
Street  Railways,  8  b. 

Injuries  to  children  on  turntables,  see  Rail- 
boads,  8.  '^ 

Injuries  to  infant  employees,  liability  as  af- 
fected by  neglect  of  statutory  require- 
ments, see  Mastee  and  Seevant,  3  e 
(3). 

Injuries  to  trespassing  children,  see  Ex- 
plosions AND  Explosives,  1  a. 

Injuries  to  trespassing  children,  see  Negli- 
gence, 3. 

Liability  of  water  company  to  child  falling 
in  reservoir,  see  Waters  and  Water- 
courses, 4  d. 

Lien  for  work  on  property  of  infant,  see 
Mechanics'  Liens,  5. 

Loss  of  earnings  during  infancy  as  element 
of  damage  for  personal  injuries,  see 
Damages,  9  c. 

Marriage  of  infants,  see  Maebiage,  1  b. 

Negligence  of  parent  imputable  to  child,  aecs 
Neqligbnce,  7  e  (l). 
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Permitting  attendant  to  accompany  infant 
witness  on  witness  stand,  see  Wit- 
nesses, 6m   (12). 

Privilege  of  naming  child  as  consideration  for 
contract,  see  Contkacts,  2  d. 

Prohibiting  sale  of  cigarettes  to  children,  see 
Health,  2  c. 

Proof  of  paternity,  see  Evidence,  7. 

Protection  of  infants  as  ground  for  vacating 
judgment,  see  Judgments,  9  d. 

Protection  of  rights  of  infant  remainderman, 
see  Life  Estates,  1  d. 

Release  executed  by  infant,  see  Rei.ease  and 
Discharge,  2. 

Eight  of  infant  to  contest  will,  see  Wills, 
7e  (1). 

Punning  of  statute  of  nonclaim  against  in- 
fants, see  Limitation  or  Actions,  6  b 
(2). 

Sale  or  gift  of  liquors  to  minors,  see  Intoxi- 
cating LiQUOBS,  3  e   (2)  ;  5  h. 

Special  punishment  for  delinquent  children, 
see  CSiMiNAL  Law,  7  a  (1). 

1.  Who  Aee  Infants. 

Time    of    attainment   of  majority.   ^ 

The  common-law  rule  that  a  minor  becomes 
a  major  "  on  the  beginning  of  the  day  pre- 
ceding the  (21st)  anniversary"  of  his  birth 
does  not  prevail  in  the  state  of  Louisiana, 
which  by  eodal  provision  has  adopted  the 
civil-law  rule  that  minors  are  persons  "  who 
have  not  as  yet  attained  the  age  of  one  and 
twenty  years  complete."  Rev.  Civ.  Code, 
art.  37.  This  provision  was  taken  from  the 
Code  Napoleon,  and  the  French  commentators 
all  agree  that  a  minor  does  not  become  of 
age  until  the  commencement,  at  least,  of  the 
twenty-first  anniversary  of  his  birth.  Hence 
a  minor  whose  twenty-first  anniversary  will 
not  occur  until  the  next  day  after  the  date 
fixed  for  an  election  cannot  lawfully  register 
for  the  purpose  of  voting  thereat.  State  v. 
Joyce   (La.),  17-905. 

In  law  a  man  is  twenty-one  years  old  on 
the  day  preceding  the  twenty-first  anniver- 
sary of  his  birth,  and  may  then  do  whatever 
the  law  permits  an  adult  male  person  to  do. 
Erwin  v.  Benton   (Ky.),  9-264. 

2.  Liability  on  Contbacts. 
a.  Necessaries. 

In  order  to  determine  the  question  whether 
the  contract  of  an  infant  for  a  course  in 
stenography  was  a  contract  for  necessaries, 
in  the  sense  in  which  the  term  "  necessaries  " 
is  used  to  render  the  contract  binding  upon 
such  infant,  the  evidence  in  the  case  should 
show  the  state,  degree,  and  condition  in  life 
in  which  the  infant  is  whose  contract  is  un- 
der consideration;  and  it  should  also  affirma- 
tively appear  that  the  parents  or  guardian  of 
such  infant  failed  or  refused  to  furnish  the 
alleged  necessary.  Mauldin  p.  Southern 
Shorthand,  etc..   University    (Ga.),   8-130. 

Articles  suitable  and  which  would  be  bene- 
ficial to  an  infant  are  not  ex  vi  termini 
necessaries.  Neilson  v.  International  Text- 
bopl?  Cp,  (Me.),  ?0-591, 


An  attorney  at  law  cannot  recover  from  an 
infant  on  a  quantum  meruit  for  professional 
services  rendered  in  the  settlement  of  a  dece- 
dent's estate  in  which  the  infant  is  interested, 
where  the  services  were  rendered  pursuant  to 
employment  by  the  infant's  relatives  but 
without  appointment  by  his  guardian  or 
guardian  ad  litem,  as  services  so  rendered  are 
not  necessaries.  Mclsaac  V.  Adams  (Mass.), 
5-729. 

b.  DisafBrmance. 

(1)   Right  to  disaffirm. 

Voidable  contracts  in  general.  —  The 

voidable  contract  of  an  infant  gains  no  addi- 
tional force  from  the  fact  that  he  is  engaged 
in  business  for  himself,  or  is  emancipated; 
nor  is  it  any  bar  to  the  infant's  right  to 
rescind  such  a  contract  that  the  same  has 
been  executed,  or  that  the  rescission  may 
operate  injuriously  or  unjustly  on  the  other 
party.  WuUer  v.  Chuse  Grocery  Co,  (111.), 
16-522. 

Marriage  settlement.  —  An  infant  fe- 
male who,  on  the  eve  of  her  marriage,  unites 
with  her  intended  husband,  her  guardian,  and 
her  mother,  in  settling  her  maiden  lands, 
through  the  intervention  of  a  trustee,  on 
herself  and  the  issue,  if  any,  of  her  proposed 
marriage,  may,  after  the  disabilities  of  in- 
fancy and  coverture  have  been  removed,  dis- 
affirm and  annul  such  settlement  where  she 
has  done  no  act  in  the  meantime  to  ratify  or 
affirm  it.      Smith  v.  Smith    (Va.),  12-857. 

Purchase  of  shares  of  stock.  —  The 
purchase  by  an  infant  of  shares  of  the  capital 
stock  of  a  corporation  is  voidable,  and  the 
infant  may,  at  his  election,  avoid  it  and  re- 
cover the  purchase  money,  either  during  or 
after  his  minority.  Wuller  v.  Chuse  Grocery 
Co.    (111.),  16-522. 

Executory  contract.  —  A  minor  may 
disaflirm  an  unexecuted  contract  for  neces- 
saries although  he  would  have  been  bound  by 
the  contract  had  it  been  fully  performed. 
Wallin  V.  Highland  Park  Co.  (la.),  4-421. 

Release  of  liability  for  tort.  —  An  in- 
fant who  has  signed  a  release  of  liability  for 
a  tort  may  maintain  an  action  on  the  tort 
before  attaining  his  majority  although  no 
fraud  is  shown  and  he  has  not  repaid  or 
tendered  the  consideration  received  for  the 
release,  but  the  jury  should  inquire  to  what 
extent  he  has  been  benefited  by  the  considera- 
tion and  take  that  into  account  in  estimat- 
ing his  damages.  Worthy  v.  Jonesville  Oil 
Mills  (S.  Car.),  12-688. 

(2)  Mode  of  disaffirmance. 
Acts  and  declarations.  —  A  contract  of 
a  minor  may  be  avoided  by  any  act  or  ^dec- 
laration disclosing  an  unequivocal  intent  to 
repudiate  its  binding  force  and  eflfeot,  as 
that  he  does  not  intend  to  fulfil  it,  or  that 
he  disaffirms  it.      Spencer  v.  Collins    (Cal.), 

Conveyance  disaffirmed  by  subse- 
quent deed.  —  To  constitute  a  disaffirmance 
of  a  conveyance  made  during  minority,  a 
deed  piftde  after  reaching  majority  mnst  be 
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inconsistent  with  the  priof  deed^  Thus/  a 
quitclaim  deed  ii  not  a  diaaifirmance  of  a 
mortgage  made  diiring  mirioTity.  Shreeves 
V.  OaMWell   (Mich.)',  3^592. 

(3j   Time  of  disaflBrmance. 

Attainment  o£  majority.  —  When  a 
mortgage  of  a  homestead  is  given  by  the 
ovtner  and  his  wife,  the  latter  being  a  minor, 
and  the  husband  shortly  thereafter  dieS,  a 
conveyance  by  the  guiii'dift'n  to  the  widow  is 
not  a  disaflBrmance  of  the  mortgage,  as  such 
disaflSrmance  inuat  take  plite  a.ttet  majority; 
nor  in  silah  case  is  a  <Jcmveyance  by  the  ad- 
ministrator of  the  deceased  hnsband  a  dis^ 
affirmance  of  the  moi-tg^ge.  Shreeves  v. 
Caldwell   (Mich.),  3-592. 

Statute  Of  limitftti6ns.  — >  When  a  fe- 
male becomes  of  age,  the  statute  erf  limita- 
tions begins  to  run  against  her  right  to  dis' 
affiftn  a  deed  made  by  her  during  h^  in' 
fanriy,  and  the  running  of  the  statilte  is  not 
interrupted  by  her  subsequent  marriag*/  as 
oflfe  diea/bility  cannot  be  tacked  tu  another  to 
defeat  the  statute.      Priddy  v.  Boice  (Mo.), 

(4)  Notice  of  disafcrinaftoe. 

Contract  ttrith.  pA,rtneTshi^.  ■^  Notice 
by  an  infant  of  the  disaffirmance  of  a  con- 
tract With  a  partnership  is  sufficient  if  given 
to  one  of  the  partners.  Spencer  v.  CoHifis 
(Cal.)iy  20-49, 

Notide  to  asili^Aee  of  cdntiyact.  -•  Nd' 
tice  of  the  dtsafflfmance  ttt  m  infant's  con- 
tract need  n6it  be  given  to  the  assignee  of  the 
contract.  It  is  sufficient,  when  reqiJired,  if 
it  is  given  to  the  co!ntr!«etiri^  party  notwith- 
standing the  assignment  by  him.  Spfeficer  C; 
Ocfllins   (Gal.),  20^9. 

(5)  Return  of  consideration. 

In  an  action  to  rescind  tie  yOidablfe  cOri- 
tract  of  an  infant,  such  part  of  tlie  tonsid- 
eration  as  remains  in  the  infant's  possession 
or  control  must  be  returned,  bnt  if  the  in- 
fant has  lost  or  expended  it,  so  that  he  can- 
not restore  it,  he  is  not  obliged  to  make 
restitution.  Wuller  v.  Chuse  Grbcerjr  Co. 
(111.),  16-S22. 

In  suet  an  action,  where  the  property  jiW- 
chased  by  the  infant  consists  of  shares  of  the 
capital  stock  of  a  corporation,  a  provision  in 
the  decree  for  cancelfation  of  the  certificates 
of  stock  held  by  the  plaintiff  amounts,  in  ef- 
fect, to  a  restoration  of  the  stdck  to  the  de- 
fendant. Wuller  V.  Chuse  Grocery  Co. 
(111.),  16-522. 

An  infant  who  has  made  a  contract  for 
sSl-ViceS  to  be  rendered  to  him  and  has  paid 
foil  valu*  for  such  services  as  have  been  ren- 
defred,  is  entitled  to  disaffirm  the  contract  as 
to  further  services,  under  a  statute  (OIt. 
Codfe  Oal.,  §  §6)  which  permits  an  infant  to 
disaffirm  his  contracts  "upon  restoring  the 
consideration  to  the  party  from  whom  it  was 
received."      Speheer  v.  Collins   (Cal.),  20-49. 

It  is  not  necessary  that  aA  infant,  in  order 
to  recover  back  money  paid  by  him  in  execu- 
tion of  a  voidable  contract,  sjtdtiild  place  the 


other  party  in  siatu  <^d.  Thef  fact  that  thtf 
infant  may  have  received  and  retains  intangi- 
ble benefits  from  the  use  of  property  pur- 
chased is  n6  bar  to  ^lich  action.  Neilson  v. 
International  Textbook  Co.   (Me/)y  20-591. 

3.  Actions. 
a.  Pleading. 

Infanta  have  a  right  to  sue  by  a  guardian 
and  nest  friend  to  recover  damages  for  an 
injury  done  to  the  person  by  the'  for'tious 
am  of  another.  CMsen  v.  P'l'uhi  (Neb.), 
5-112. 

A  bill  in  etjfiity  crifinot  6e  taken  for  cdfi- 
fessed  as  to  infants.  Holderby  v.  flagan  (W. 
(Va.),  4r-401. 

b.  When  relief  granted. 

Although  minors  may  not  be  bound  either 
by  contract  or  by  estoppel,  equity  will  not 
lend  its  affirmative  aid  to  enable  them  to  take 
an  unjust  advantage  of  the  mistakes  or  mis- 
fortunes of  their  adversaries.  Tindall  v. 
Peterson   (Neb.),  8-721. 

e.  Defenses. 

The  doctrine  of  estoppel  in  pais  does  not 
apply  to  the  act  of  an  infant  in  misrepresent' 
ing  his  age.  Kirfcham  v.  Wheeler-Osgood  Co. 
(Wash.),  4-532. 

d.  Evidence. 

Action  fo*  ■aeioisia.tiaa.  —i  In  an  actiOlf 
against  an  infant  for  the  purchase  ffici  of 
necessaries  the  burden  is"  6n  the  fiaWtiff  to 
provc^  not  Only  that  the  gOods  supplied  Were 
suitable  tb  the  Condition  in  life  of  the  in- 
fant, but  that  he  was  riot  siifficiftitly  sup- 
plied with  goods  Of  that  class  at  the  tiffiS 
of  the  sale  and  delivery.  Nash  v.  inman 
(Eng.),  14-682. 

Ci  Trial. 

FtO'tlnee  of  itLHf  in  aetiott  far  if«c«ii 
5fll'l«i.  '~  Whether  ft  course  of  inatructiofl  iB 
electrical  engineering  is  a  necessaty  fO*  an 
infant  ia  a  question  of  fact.  Neilson  Si  In-' 
ternational  Textbook  Co.    (Me.),  20-591. 

In  an  action  Sgaiftat  an  ififdnt  for  the 
price  of  necesaariea,  the  queation  whether  the 
infant  already  had  ft  sufficient  aupply  of  the 
article  purchased  by  him  is  a  question  of 
fact  for  the  jury,  but  Where  there  is'  no  evl' 
denee  that  the  articles  purehaaed  were  neeeS' 
saries  judgment  is  properly  directed  to  be 
entered  fOr  the  defendant.  Nash  *.  Inman 
(Eng.),  14-682. 

f.  Guardian  ad  literfi,  or  next  friend. 
( 1 )   Appointment. 

For  Infant  tuarried  woman.  ^  t!M6f 
the  South  Carolina  statute  providing  that 
"  when  ftn  infant  is  a  party,  he  must  ap^eaf 
by  guardian  who  may  be  appointed  by  the 
court  ih  which  the  action  iS  ptoSecutefd,''  a* 
iiifant  wife  cannot  maintaih  an  actiOfi  «5fh- 
are  unable,  from  sickness,  to  l&Kot,  the  judgS' 
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is  properly  joined  with  her  as  coplaintiff, 
and  though  there  is  a  statute  providing  that 
"  when  a,  married  woman  is  a.  party  her  hus- 
band must  be  joined  with  her,"  and  further 
providing  that  "  in  no  case  need  she  prose- 
cute or  defend  by  guardian  or  next  friend," 
as  the  latter  statute  relates  to  the  disability 
of  coverture  and  not  to  that  of  infancy. 
Hiers  v.  Atlantic  Coast  Line  R.  Co.  ( S.  Car. ) , 
9-1114. 

Who  may  apply  for  appointment.  — 
Under  the  California  Code  of  Civil  Pro- 
cedure, providing  that  "  when  a  guardian  ad 
litem  is  appointed  by  the  court  he  must  be 
appointed  .  .  .  when  the  infant  is  a  plaintiff, 
upon  the  application  of  the  infant,  if  he  be 
of  the  age  of  fourteen  years,"  an  order  ap- 
pointing a  guardian  ad  litem  on  the  appli- 
cation of  the  guardian  only,  for  a  minor  six- 
teen years  of  age,  is  erroneous,  and  ordinarily 
requires  the  reversal  of  a  judgment  rendered 
in  favor  of  the  infant  at  the  suit  of  such 
guardian;  but  where  it  appears  that  the  in- 
fant after  reaching  majority  has  not  dis- 
affirmed the  judgment,  the  right  to  do  so  is 
waived,  and  the  judgment  having  become 
binding  equally  on  both  parties,  no  reversal 
is  required.  Johnston  v.  Southern  Pacific 
Co.   (Cal.),  11-841. 

(2)    Removal  and  substitution. 

Power  of  conrt.  —  Under  the  Arkansas 
statutes  (Kirb.  Dig.,  §  6021)  providing  that 
an  action  by  an  infant  must  be  brought  by 
next  friend,  and  authorizing  the  court  to 
charge  the  next  friend,  the  next  friend  of  a 
minor  plaintiff  is  at  all  times  subject  to  the 
control  of  the  court,  and  the  court  may  at 
its  discretion  revoke  the  authority  of  the 
next  friend  to  represent  the  infant,  and  sub- 
stitute another.  Nashville  Lumber  Co.  v. 
Barefield   (Ark.),  20-968. 

(3)   Compensation  and  expenses. 

Attorneys'  Fees.  —  In  a  suit  in  chancery 
involving  the  real  property  of  infants,  where 
the  chancellor,  on  account  of  the  fact  that 
the  statutory  guardian  of  the  infants  claims 
an  adverse  interest  in  the  property,  refuses 
to  allow  him  to  defend  for  the  infants  and 
appoints  a  guardian  ad  litem  for  that  pur- 
pose, who  employs  attorneys  to  represent 
him,  and  the  attorneys  conduct  the  litiga- 
tion to  a  successful  conclusion,  the  infants 
are  liahle  for  reasonable  attorney's  fees,  but 
the  amount  .cannot  be  made  a  lien  on  their 
property.     Owens  v.  Gunther   (Ark.),  5-130. 

(4)   Powers. 

Cross-complaint  on  behalf  of  Infant 
defendant.  —  It  is  proper  to  sustain  a  de- 
murrer to  a  cross-complaint  filed  by  a  guard- 
ian ad  litem  for  an  infant  defendant  in  a 
suit  to  quiet  title,  where  the  statute  under 
which  the  guardian  has  been  appointed  im- 
poses on  him  the  duty  to  defend  and  not  to 
prosecute  suits  on  behalf  of  the  infant,  and 
the  order  of  appointment  does  not  purport 
to  enlarge  the  powers  and  duties  prescribed 
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by  the  statute.  Gibbs  v.  Potter  (Ind.),  &- 
481. 

Compromise  and  settlement.  —  When 
acting  as  next  friend  for  his  infant  child,  a 
parent  who  has  been  regularly  made  a  party 
to  an  action  may  properly  negotiate  for  an 
adjustment  of  the  controversy.  He  cannot, 
however,  bind  the  infant  by  such  settlement, 
which  can  become  effective  only  by  due  ju- 
dicial examination  and  adjudication.  Mis- 
souri Pacific  R.  Co.  *.  Lasca  (Kan.),  17-605. 

Payment  and  satisfaction  of  Jndg- 
nient.  —  Under  the  Michigan  statutes,  the 
next  friend  of  an  infant  lias  the  authority  to 
receive  payment  of  a  judgment  recovered  in 
favor  of  the  infant,  and  a  payment  so  made 
will  constitute  a  satisfaction  of  the  judg- 
ment. Baker  v.  Pere  Marquette  R.  Co. 
(Mich.),  7-605. 

4.  Regulation  and  Contboi-  of  Infants. 
a.  Education. 

The  legislature  of  a  state  may  define  the 
status  of  infants  requiring  state  guardian- 
ship and  may  enforce  state  control  and  educa- 
tion of  infants  coming  within  the  class  so 
defined.  Hunt  v.  Wayne  Circuit  Judges 
(Mich.),  7-821. 

b.  Child  labor  laws. 

The  Fourteenth  Amendment  to  the  Federal 
Constitution  does  not  limit  the  power  of  a 
state  to  regulate  in  good  faith  the  labor  of 
minors.  Starnes  v.  Albion  Mfg.  Co.  (N. 
Car.),  15-470. 

The  North  Carolina  statute  prohibiting  the 
employment  of  minors  under  twelve  years  of 
age  in  manufacturing  establishments  does 
not  violate  the  Fourteenth  Amendment  to 
the  Federal  Constitution.  Starnes  v.  Albion 
Mfg.  Co.  (N.  Car.),  15-470. 

Inasmuch  as  minors  are  more  subject  to 
injury  from  excessive  exertion  and  are  less 
capable  of  self-protection  than  adults,  they 
form  a  class  to  which  legislation  concerning 
their  employment  may  be  exclusively  directed 
without  falling  under  the  constitutional  pro- 
hibition of  special  legislation  and  unfair  dis- 
crimination.     In  re  Spencer    (Cal.),  9-1105. 

The  California  statute  making  it  a  misde- 
meanor to  employ  children  under  fourteen 
years  of  age  in  certain  specified  occupations 
i.s  not  repugnant  to  the  state  constitution  as 
being  a  special  law  for  the  punishment  of 
crime  where  a  general  law  could  be  made  ap- 
plicable.     In  re  Spencer    (Cal.),  9-1105. 

The  California  statute  prohibiting  the  em- 
ployment of  children  under  fourteen  years  of 
age  in  certain  specified  occupations  is  not 
invalid,  either  as  making  an  unfair  discrimi- 
nation against  the  occupations  mentioned,  or 
as  unduly  restricting  the  rights  of  minors 
to  work  at  any  and  every  occupation  in  which 
they  may  wish  to  engage.  In  re  Spencer 
(Cal.),  9-1105. 

The  Washington  statute  providing  that  no 
child  under  the  age  of  fourteen  years  shall 
be  hired  out  in  any  factory,  not  only  pro- 
hibits the  parents  and  guardians  from  hiring 
out  children  below  such  »ge,  but  also  pro- 
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hibits  the  employment  of  such  children. 
Kirkham  v.  Wheeler-Osgood  Co.  (Wash.),  4- 
532. 

The  provision  of  the  California  statute 
prohibiting  the  employment  of  children  under 
fourteen  years  of  age  in  certain  specified  oc- 
cupations, that  "  upon  the  sworn  statement 
of  the  parent  that  the  child  is  over  twelve 
years  of  age  and  that  the  parent  or  parents 
are  unable,  from  sickness,  to  labor,  the  judge 
of  the  Juvenile  Court,  in  his  discretion,  may 
issue  a  permit  allowing  such  child  to  work 
for  a  specified  time,"  is  not  open  to  the  ob- 
jection that  it  discriminates  against  orphans 
and  abandoned  children,  as  the  exception  al- 
lowed by  the  provision  is  not  made  for  the 
direct  benefit  of  the  child,  but  for  the  sick 
parent.     In  re  Spencer   (Cal.),  9-1105. 

The  provision  of  the  California  statute  pro- 
hibiting the  employment  of  children  under 
fourteen  years  of  age  in  certain  specified  oc- 
cupations, that  "  during  the  time  of  tlie 
regular  vacation  of  the  public  schools  of  the 
city  or  county,  any  child  over  twelve  years 
of  age  may  work  at  any  of  the  prohibited 
occupations,  upon  a  permit  from  the  principal 
of  the  school  attended  by  the  child  during 
the  immediately  preceding  term,"  must  be 
construed  as  meaning  that  the  permit  may  be 
given  by  the  principal  of  the  school  which 
the  child  has  attended,  whether  the  school  is 
public  or  private,  but  that  it  can  extend  only 
to  the  time  of  the  public  school  vacation; 
and  as  so  construed  the  provision  is  valid. 
In  re  Spencer   (Cal.),  9-1105. 

The  provision  of  the  California  Child  Labor 
Act,  that  no  minor  under  sixteen  shall  work 
in  any  mercantile  institution,  oBiee,  laundry, 
manufacturing  establishment,  or  workshop 
between  ten  o'clock  in  the  evening  and  six 
o'clock  in  the  morning,  is  valid.  In  re 
Spencer    (Cal.),   9-1105. 

,  The  provision  of  the  California  Child  Labor 
Act,  that  no  child  under  sixteen  years  of  age 
shall  work  at  any  gainful  occupation  during 
the  hours  that  the  public  schools  are  in  ses- 
sion, unless  he  can  read  English  at  sight  and 
writ*  simple  English  sentences  or  is  attend- 
ing night  school,  is  a  reasonable  regulation 
to  prevent  those  having  control  of  such  chil- 
dren from  so  working  them  as  to  hinder  them 
from  acquiring  the  beginning  of  an  education. 
In  re  Spencer  (Cal.),  9-1105. 

The  provision  of  the  California  Child  Labor 
Act,  that  no  child  under  sixteen  years  of  age 
shall  work  at  any  gainful  occupation  during 
the  hours  that  the  public  schools  are  in  ses- 
sion, unless  he  can  read  English  at  sight  and 
wrii>e  simple  English  sentences  or  is  attend- 
ing night  school,  and  the  provision  that  no 
minor  under  sixteen  shall  work  in  any  mer- 
cantile institution,  ofiice,  laundry  manufac- 
turing establishment,  or  workshop  between 
ten  o'clock  in  the  evening  and  six  o'clock  in 
the  morning,  are,  even  if  invalid,  separable 
from  and  independent  of  the  other  provisions 
of  the  statute,  and  are  not  so  important  to 
the  entire  scheme  as  to  require  the  court  to 
declare  the  entire  statute  invalid  on  the 
theory  that  the  legislature  would  have  re- 
fused  to  adopt  the  other  provisions   had  it 


been  aware  of  the  invalidity  of  these  par* 
ticular  provisions.  In  re  Spencer  (Oil.),  9- 
1105. 

The  provision  of  the  California  Child  Labor 
Act  that  nothing  in  the  statute  is  to  be  con- 
strued to  prevent  the  employment  of  minors 
at  agricultural,  viticultural,  horticultural,  or 
domestic  labor  during  the  time  the  public 
schools  are  not  in  session,  or  during  other 
than  school  hours,  does  not  constitute  an  un- 
reasonable discrimination.  In  re  Spencer 
(Cal.),  9-1105. 

c.  Juvenile   offenders. 

JuTisdiction.  —  The  Pennsylvania  statute 
defining  the  power  of  courts  in  reference  to 
delinquent  children  is  not  unconstitutional  as 
creating  a  new  court.  Commonwealth  v. 
Fisher  (Pa.),  5-92. 

The  Pennsylvania  statute  defining  the  pow- 
ers of  the  several  courts  of  quarter  sessions 
of  the  peace  with  reference  to  delinquent  chil- 
dren is  not  unconstitutional  as  denying  due 
process  of  law.  Commonwealth  f.  Fisher 
(Pa.),  5-92. 

The  Michigan  Juveni,le  Covirt  Act  is  uncon 
stitutional  as  conferring  on  Circuit  Court 
commissioners  powers  other  than  those  which 
the  state  constitution  permits  them  to  exer- 
cise; and  the  statute  is  invalid  throughout 
the  state  and  is  not  merely  inoperative  in 
those  counties  wherein  it  attempts  to  eonler 
exclusive  jurisdiction  on  such  commissioners. 
Hunt  V.  Wayne  Circuit  Judges  (Mich.),  7- 
821. 

Section  9  of  chapter  5388,  Florida  Laws  of 
1905,  in  so  far  as  it  confers  jurisdiction  on 
the  judge  of  any  Circuit  Court  or  on  a  county 
judge  to  commit  to  the  state  reform  school 
persons  over  ten  and  under  eighteen  years  of 
age  who  are  guilty  of  incorrigible  or  vicious 
conduct,  is  constitutional.  Pugh  v.  Bowden 
(Fla.),  14-816. 

Such  section  of  the  statute,  in  so  far  as  it 
authorizes  the  commitment  by  a  judge  of  the 
Circuit  Court  or  by  a  county  judge,  without 
a  trial  by  jury,  of  persons  over  ten  and  under 
eighteen  years  of  age  who  are  guilty  of  incor- 
rigible or  vicious  conduct,  is  constitutional. 
Pugh?;.  Bowden  (Fla.),  14-816. 

Such  section  of  the  statute,  in  so  far  as  it 
authorizes  a  judge  of  any  criminal  court  of 
record  to  commit  to  the  state  reform  school, 
upon  written  complaint  under  oath  and  with- 
out a  jury  trial,  persons  over  ten  and  under 
eighteen  years  of  age  who  are  guilty  of  in- 
corrigible or  vicious  conduct,  contravenes  the 
provision  of  the  Florida  constitution  confer- 
ring jurisdiction  on  such  courts  to  try  crim- 
inal cases.  The  judge  of  a  criminal  court  of 
record  may  commit  to  the  state  reform  school 
only  by  virtue  of  the  provisions  of  section  1 
of  the  same  statute  after  regular  conviction 
in  said  court  for  crime.  Pugh  V.  Bowden 
(Fla.),  14-816. 

Commitment  to  bencToIent  institu- 
tion. —  The  Georgia  act  providing  for  the 
commitment  of  wayward,  etc.,  children  to  a 
benevolent  institution  provides  for  a  hearing 
before  the  child  is  finallv  taken  from  the  cus- 
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tody  of  the  parent  and  a  reasonable  notice 
before  such  hearing;  and  when  the  terms  of 
the  act  in  reference  to  the  hearing  are  con- 
strued in  the  light  of  the  constitution  and 
general  laws  of  Georgia  regulating  the  pro- 
cedure of  inferior  judicatories,  there  is  nothing 
in  the  act  which  deprives  the  parent  of  any 
riclit  without  due  process  of  law.  Kennedy 
r.'jieara   (Ga.),  9-306. 

A  judgment  of  commitment  to  a  beni'volent 
institution  under  the  Georgia  act  proAidiiig 
for  the  commitment  of  wavward,  etc..  chil- 
dren to  such  institutions,  is  a  judgment  made 
by  a  court  of  competent  jurisdiction,  and  so 
long  as  it  stands  unreversed  it  is  binding  on 
the  parties ;  and  it  is  therefore  not  erroneous, 
in  a  habeas  corpus  proceeding  to  recover 
possession  of  an  infant  committed  to  such  in- 
stitution, to  reject  evidence  tending  to  im- 
peach the  validity  of  such  judgment.  Ken- 
nedy V.  Meara  (Ga.),  9-396. 

The  special  courts  created  by  the  Georgia 
act  providing  for  the  commitment  of  way- 
ward, etc.,  children  to  a  benevolent  institu- 
tion, are  all  of  the  same  grade  and  class, 
the  presiding  officer  in  each  being  the  judge 
of  a  given  municipal  court  in  the  particular 
municipality,  and  the  act  is  not  subject  to 
the  objection  that  it  is  violative  of  that  pro- 
vision of  the  constitution  contained  in  the 
Civil  Code,  §  5958.  Kennedy  r.  Meara  (Ga.), 
9-396. 

The  Georgia  act  providing  for  the  commit- 
ment of  wayward,  etc.,  children  to  a  benevo- 
lent institution  is  not  subject  to  the  objection 
that  it  is  a  special  law  enacted  in  a  case  for 
which  provision  has  been  made  by  an  existing 
general  law.  Kennedy  v.  Meara  (Ga.),  9- 
396. 

5.  Ceiminal  Responsibility. 

Capacity  to  commit  crime.  —  Under 
the  statutes  of  North  Dakota  a  child  under 
seven  years  of  age  is  legally  incompetent  to 
commit  crime.  Between  the  ages  of  seven 
and,  fourteen  he  is  presumed  to  be  incompe- 
tent but  the  presumption  is  not  conclusive. 
To  overcome  the  presumption  of  incompetency, 
the  burden  is  upon  the  state  to  show  by  clear 
proof  that  the  defendant  knew  the  wrongful- 
ness of  the  act  when  he  committed  it.  State 
V.  Fisk  (N.  Dak.),  11-1061. 


INFECTIOUS   DISEASES. 

Communication  by  infected  car,  see  Car- 
BIEBS,  6  a  (2). 

Liability  for  exposure  to  infectious  disease, 
see  Master  and  Seevant,  3  a. 

Liability  of  landlord  for  disease  communi- 
cated by  infected  premises,  see  Land- 
lord AND  Tenant,  5  h   (2). 


INFERENCES. 

See  Evidence,  16. 

discretion   of  court   in   allowing  counsel   to 

draw     inferences     from     evidence,     see 

Criminal  Law,  6  p, 


Effect  of  refusal  to  waive  privilege  of  secrecy, 
see  Witnesses,  3d   (8). 

Fraudulent  intent,  see  Fraudulent  Convey- 
ances, 1  c. 

INFERIOR    COURTS. 

Collateral  attack  on  judgments,  see  Judg- 
ments, 10. 

INFIRM   PERSONS. 

Dutv  of  carrier  in  respect  to,  see  Carriers, 
'  6  a  (3). 

INFLUENCING   LEGISLATION. 

Validity  of  contract,  see  Contracts,  4  c. 

IN   FORMA   PAUPERIS. 

Actions  by  personal  representatives,  see  Ex- 
ecutor AND  Administrator,  18  a. 

INFORMATION   AND    BELIEF. 


belief,  see  Criminal  Law,  4. 

Denials  on  information  and  belief,  see  Plead- 
ing, 4  a  (3). 

Sufficiency  of  affidavit  in  information  and  be- 
lief, see  Extradition,  4  a. 

Verification  of  informations,  see  Indictments 
AND  Informations.  3. 

INFORMATIONS. 

See  Indictments  and  Informations. 

INFRINGEMENT. 

See  Copyright;  Patents,  4;  Trademarks, 
Trade  Names,  and  Unfair  Competi- 
tion, 3. 

Of  ferry  franchise,  .'ee  Ferries,  1. 

INGRESS    AND    EGRESS. 

Duty  of  master  to  make  premises  safe,  see 
Master  and  Servant,  3  b. 

INHABITANTS. 

Eight  of  inhabitants  to  sue  on  municipal  con- 
tracts,  see    Municipal    Corporation;;. 

INHUMAN   TREATMENT. 

Ground  for  divorce,  see  Divorce,  2  b. 

INITIATION. 

Members  of  societies,  see  Societies  and  Ulf- 
incorporated  Associations,  1, 
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INITIATIVE  AND  REFERENDUM. 

Direct  exercise  of  legislative  power  by  people, 
see  MuNidPAi.  Corporations,  2. 

Self-executing  constitutional  provisions,  see 
Constitutional  Law,  24. 

Validity  as  affecting  form  of  government,  see 
Constitutional  Law,  13. 


INJUNCTIONS. 

1.  Nature  and  Grounds  of  Injunctive 

Reuef,  901. 

a.  Mandatory   injunctions,   901. 

b.  Preventive  relief,  901. 

c.  Inadequacy  of  remedy  at  law,  901. 

2.  SUH.IECTS  of  Remedy  by  Injunction, 

901. 

a.  Property  and  rights  of  property 

generally,  901. 

b.  Personal  rights,  902. 

c.  Contracts,  902. 

d.  Municipalities  and  public  officers, 

902. 

(1)  In  general,  902. 

(2)  Passage  of  ordinances,  903. 

(3)  Enforcement  of  ordinances, 

903. 

(4)  Enforcement     of     statutes, 

903. 

e.  Civil  actions  and  proceedings,  904. 

( 1 )  In  general,  904. 

(2)  Enforcement  of  judgments, 

905. 

(3)  Garnishment,  90.5. 

f.  Criminal  proceedings,  905. 

g.  Criminal  acts,  905. 

3.  Actions  for  Injunctions,  906. 

a.  Jurisdiction,  906. 

b.  Parties,  906. 

c.  Bill,  complaint,  or  petition,  906. 

(1)  Allegations,  906. 

(2)  Verification,   906. 

d.  Demurrer,  906. 

e.  Decree,  906. 

f.  Reference  to  master,  907. 

4.  Preliminary  or  Temporary  Injunc- 

tions, 907. 

a.  Discretion  of  court,  907. 

b.  Notice  of  application,  907. 

c.  Bond,  907. 

d.  Hearing,  907. 

e.  Dissolution  or  dismissal,  907. 

5.  Bonds,  907. 

a.  Necessity,  907. 

b.  Validity  and  requisites,  907. 

c.  Actions  on  bonds,  908. 

( 1 )  Who  may  sue,  908. 

(2)  Accrual  of  cause  of  action, 

908. 

(3)  Defenses,  908. 

(4)  Damages,  908. 

(5)  Evidence,  909. 

(6)  Instructions,  909. 

6.  Violation  of  Injunction,  909. 

7.  Appeals,  909. 

Abandonment  of  right  of  way  by  railroad,  see 
Railroads,  2  b. 


Amount  in  controversy  as  dependent  on  dam- 
age sustained,  see  Courts,  lb  (5). 

Ancillary  to  specific  performance,  see  Specific 
Performance,  4. 

Breach  of  contract  as  ground  for  restraining 
operation  of  trains,  see  Railroads,  4  c. 

Collection  of  illegal  taxes,  see  Taxation,  8. 

Contracts  in  restraint  of  trade,  see  Monopo- 
lies AND  Corporate  Trusts,  2  e. 

Discharge  in  bankruptcy  of  principal  in  in- 
junction bond,  as  affecting  liability  of 
surety,  see  Bankruptcy,  9. 

Disclosure  of  trade  secrets  by  employees,  see 
Master  and  Servant,  'l  e. 

Discrimination  in  water  rates,  see  Waters 
AND  Watercourses,  4  b  (2). 

Enforcement  of  payment  of  compensation  in 
condemnation  proceedings,  see  Eminent 
Domain,  lie. 

Enforcement  of  statute  requiring  vaccination 
of  public  school  pupils,  see  Schools,  4. 

Enforcement  of  statutes,  see  Gas  and  Gas 
Companies,  4  a. 

Flooding  of  lands,  see  Waters  and  Water- 
courses, 3  b  (7)   (a). 

Flow  of  water,  see  Irrigation. 

Increase  of  water  rates  by  municipality,  see 
Municipal  Corporations,  17. 

Infringement  of  copyright,  see  Copyright. 

Infringement  of  trademarks  and  trade  names, 
see  Trademarks,  Trade  Names,  and 
Unfair  Competition,  3. 

Interference  with  contract  relations,  see  In- 
terference with  Contract  Rela- 
tions, 5. 

Interference  with  right  to  hunt  wild  fowl,  &r 
Game  and  Game  Laws,  1. 

Laying  gas  pipes  in  highway,  see  Gas  a: 
Gas  Companies,  7. 

Letting  of  contract  for  public  work,  see  Spi. 
ciAL  or  Local  Assessments,  5. 

Mandamus  as  concurrent  remedy  with  injunc- 
tion, see  Mandamus,  1. 

Maintenance  of  gambling  house,  see  Gaming 
AND  Gaming  Houses,  3  d. 

Maintenance  of  disorderly  house,  see  Dis- 
orderly Houses. 

Nuisances,  see  Explosions  and  Explosives; 
Nuisances,  6  b. 

Obstruction  of  canals,  see  Canals,  2. 

Obstruction  of  use  of  cemetery,  see  Cemeter- 
ies, 3. 

Performance  of  municipal  contracts,  see  Mu- 
nicipal Corporations,  7  f. 

Prevention  of  waste,  see  Waste. 

Procuring  injunction  against  commencement 
of  action  as  waiver  of  statute  of  limita- 
tions, see  Limitation  of  Actions,  8. 

Relocation  of  railroad,  see  Railroads,  2  b. 

Remedy  to  contest  election,  see  Elections, 
8  a. 

Restraining  payment  of  school  taxes,  see 
Schools,  9. 

Right  to  jury  trial  in  injunction  suits,  see 
Jury,  1  o. 

Sale  under  a  chattel  mortgage,  see  CHArrax 
Mortgages. 

Spite  fences,  see  Fences,  1  b. 

Statute  of  limitations  as  affected  by  enjoin- 
ing commencement  of  action,  see  LIMI- 
TATION of  Actions,  4  b  (4), 
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Strikes   and   boycotts,   see  Labob   Coubina- 

TIONS. 

Suit  for  injunction  as  abating  quo  warranto 
proceeding,  see  Abatement  and  Be- 
yrvAL. 

Trespasses  by  animals,  see  Animals,  2  b. 

Trespasses  on  property,  see  Trespass,  2  f. 

Trespass  on  real  estate,  see  Landlord  and 
Tenant,  1. 

Use  of  impure  water,  see  Health,  1  c. 

Use  of  land  as  cemetery,  see  Nuisances,  1  b. 

Usurpation  of  authority  by  agent  of  corpora- 
tion, see  Corpoeations,  10  a. 

Venue  of  action  to  enjoin  trespass  on  land, 
see  Venue,  1. 

Violation  of  injunction,  as  contempt  of  court, 
see  Contempt,  1  g. 

Violation  of  contract  for  use  of  city  streets 
by  railroad,  see  Railroads,  4  e. 

Waste  of  mineral  waters,  see  Mines  and 
Minerals,  9. 

1.  Nature    and    Grounds    or    Injunctive 
Relief. 

a.  Mandatory  injunctions. 

Mandatory  injunctions  are  not  favored  by 
the  courts  but  they  are  permissible  in  special 
cases.  Magpie  Gold  Min.  Co.  v.  Sherman  (S. 
D.),  20-595. 

b.  Preventive  relief. 

The  remedy  by  injunction  is  a  preventive 
one  only,  but  when  there  is  a  continuance  of 
the  injury  against  which,  before  the  act  was 
committed,  an  injunction  might  have  been 
granted,  and  a  right  to  continue  the  injury  is 
claimed  by  the  aggressor,  an  injunction  may, 
in  a  proper  case,  be  granted  to  restrain  such 
continuance.  Seaboard  Air  Line  Ry.  v.  South- 
ern Investment  Co.  (Fla.),  13-18. 

Nonesiatent  conditions.  —  An  injunc- 
tion against  ticket  brokers  and  scalpers  to 
restrain  them  from  dealing  in  non-transfer- 
able railroad  tickets  is  properly  made  to  ex- 
tend to  tickets  to  be  issued  for  an  approach- 
ing occasion,  and  is  not  on  that  account  un- 
authorized as  promvilgating  a  rule  applicable 
to  conditions  which  have  not  yet  arisen,  and 
prohibiting  dealing  in  tickets  not  in  esse. 
Bitterman  v.  Louisville,  etc.,  R.  Co.  (U.  S.), 
12-693. 

ComparatiTe  injury  to  parties.  —  In 
a  suit  by  landowners  to  enjoin  a  nuisance 
caused  by  smelters,  where  it  clearly  appears 
that  on  the  one  hand  a  right  is  violated  and 
on  the  other  that  a  wrong  is  committed,  the 
extent  of  the  comparative  interests  to  be 
affected,  and  the  fact  that  the  interests  to  be 
adversely  affected  by  the  injunction  are  very 
large,  should  not  weigh  against  the  granting 
of  injunctive  relief.  American  Smelting,  etc., 
Co.  V.  Godfrey  (U.  S.),  14-8. 

Where  a  corporation  purchases  land  with 
constructive  and  actual  notice  of  »  contract 
for  the  sale  of  fire  clay  contained  in  the  land, 
and  erects  a  fire-clay  mill  on  the  land  after 
it  has  been  warned  by  the  purchaser  of  the 
fire  clay  that  he  will  protect  his  rights  in  the 
courts,  it  cannot  defeat  such  purchaser's  right 
to  restrain  a  breach  of  the  contract  of  sale  by 


the  claim  that  the  granting  of  an  injunction 
will  greatly  injure  its  business.  Southern 
Fire  Brick,  etc.,  Co.  v.  Garden  City  Sand  Co. 
(111.),  7-50. 

c.  Inadequacy  of  remedy  at  law. 

In  general.  —  An  injunction  should  not 
issue  where  the  allegations  of  the  plaintiff's 
petition  show  that  he  has  an  adequate  remedy 
at  law.    Thompson  v.  Tucker  (Okla.),  6-1012. 

The  fact  that  trees  are  about  to  be  cut  in 
erecting  a  telephone  line  on  a  highway  does 
not  authorize  an  injunction  at  the  suit  of  an 
abutting  owner  against  proceeding  with  the 
work  until  crni]i<-nsat]on  shall  be  paid,  for 
the  owner  is  on+itled  ciily  to  the  wood  when 
felled,  and  in  any  event  his  remedy  at  law  is 
adequate.  Hobbs  t'.  Long  Distance  Tel.,  etc., 
Co.   (Ala.),  11-461. 

Financial  irresponsibility  of  defend- 
ant. —  The  purchaser  under  a  contract  for 
the  exclusive  sale  of  fire  clay  in  a  tract  of 
land  is  not  precluded,  on  the  ground  of  ade- 
quate remedy  at  law,  from  maintaining  a  bill 
to  enjoin  breach  of  the  contract,  where  one 
defendant  is  not  a  party  to  the  contract  but 
is  a  subsequent  purchaser  of  the  land  with 
notice,  and  the  other  defendant  is  a  seller  of 
the  fire  clay  and  the  vendor  of  the  land,  and 
is  financially  unable  to  respond  in  damages. 
Southern  Fire  Brick,  etc.,  Co.  V.  Garden  City 
Sand  Co.  (111.),  7-50. 

2.  Subjects  of  Remedy  by  Injunction. 
a.  Property  and  rights  of  property  generally. 

Trespass  on  land.  —  Without  the  aid 
of  a  statute  courts  of  equity  do  not  grant  in- 
junctions to  restrain  the  mere  trespass  of 
taking  turpentine  from  trees  on  lands  when 
such  trespass  can  be  compensated  in  damages 
in  an  action  at  law.  Cowan  r.  Skinner 
(Fla.),  11-452. 

Cutting  trees.  —  Equity  may,  independ- 
ent of  statute,  enjoin  the  destruction  of  or 
injury  to  growing  trees  when  the  inadequacy 
of  the  remedy  at  law  is  because  of  the  value 
and  use  of  the  trees  as  a  part  of  the  estate, 
the  destruction  or  injury  of  which  would  be 
an  actual  and  irreparable  injury  to  the  owner 
of  the  land  and  the  use  and  enjoyment  of  his 
estate,  that  cannot  be  adequately  compen- 
sated for  in  damages.  Cowan  v.  Skinner 
(Fla.),  11452. 

Continued  trespass  by  riding  bicycle 
on  railroad  tracks.  —  One  who  constantly 
rides  on  a  railroad  track  by  means  of  a 
bicycle  is  a,  trespasser,  and  such  conduct  on 
his  part  may  be  enjoined.  Atchison,  etc.,  R. 
Co.  V.  Spaulding  (iCan.),  2-546. 

Business  reputation.  —  An  injunction 
may  be  granted  to  prevent  a  wrong  which 
will  result  in  injury  to  the  general  business 
reputation  of  the  complainant  and  destroy 
its  power  to  receive  profits  from  future  busi- 
ness. American  Electrical  Works  v.  Varlev 
Duplex  Marget  Co.    (R.  I.),  3-975. 

Police  surveillance.  —  Equity  will  not 
intervene  to  restrain  the  police  authorities 
from  stationing  officers  outside  of  a  plac 
having   a   liquor   tax   certificate,   when    such 
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authorities  suspect  that  place  of  being  con- 
ducted as  a  disorderly  house,  and  from 
notifying  customers  who  are  within  and  those 
who  are  about  to  enter  that  it  is  a  disorderly 
house  which  is  likely  to  be  raided  at  any 
moment,  and  that  those  who  are  on  the  prem- 
ises at  the  time  of  the  raid  are  liable  to 
arrest.    Delaney  v.  Flood  (N.  Y.),  5-380. 

Acts  committed  in  other  states.  —  The 
United  States  Supreme  Court  will  issue  an 
injunction  at  the  suit  of  a  state  to  restrain 
the  creation  in  another  state,  by  mining 
operations,  of  sulphurous  fumes  an4  gases, 
which  are  carried  great  distances  over  large 
tracts  of  land  in  the  complaining  state,  and 
cause  and  threaten  to  cause  damage  on  a 
considerable  scale  to  forests  and  vegetable 
life  and  possibly  to  health  within  such  state. 
Georgia  v.  Tennessee  Copper  Co.  (U.  S.),  IJ- 
488. 

Threatened  sale  under  mortgage.  — 
A  court  of  equity  will  not,  on  the  ground 
that  the  statute  of  limitations  has  run 
against  a  mortgage,  restrain  a  sale  under 
the  power  contained  in  the  mortgage,  where 
there  is  neither  an  allegation  in  the  com- 
plaint nor  a  finding  by  the  court  that  the 
bond  and  mortgage  have  been  pajd.  House 
V.  Carr   (N.  Y.),  T-185. 

b.  Personal  rights. 

Right  of  privacy.  —  A  temporary  in- 
junction granted  by  a  judge  of  the  Arkansas 
Supreme  Court  at  the  instance  of  a  person 
accused  of  crime,  restraining  a  photographer 
and  officers  of  the  law  from  developing  and 
using  a  photograph  of  the  accused,  pending 
the  determination  of  an  action  brought  by 
him  permanently  to  enjoin  the  use  of  such 
photograph,  will  be  dissolved  where  it  ap- 
pears that  the  photograph  has  already  been 
taken,  and  only  remains  to  be  developed,  and 
that  it  is  desired  solely  for  the  purpose  of 
identifying  the  accused  in  the  localitv  where 
the  offense  is  alleged  to  have  been  committed, 
and  where  the  defendants  disclaim  any  in- 
tention of  using  it  for  any  other  purpose. 
Mabey  v.  Kettering   (Ark.),  16-1123. 

Unless  it  be  evident  that  a  picture  should 
be  taken  to  identify  the  person  or  to  detect 
crime,  it  cannot  be  taken,  the  purpose  not 
being  detection  or  identification.  If  a  per- 
son is  under  arrest  or  within  the  court's  ju- 
risdiction, generally  there  arises  no  neces- 
sity for  the  exercise  of  the  photographer's  art 
before  his  trial  and  conviction.  Schulman  v. 
Whitaker    (La.),  8-1174. 

An  action  for  a  violation  of  the  right  of 
privacy  held  not  to  be  an  action  instituted 
to  punish  the  infrp-ction  of  the  criminal  laws. 
Schulman  v.  Whitaker    (La.),  8-1174. 

To  restrain  enforcement  of  statute 
against  solicitsition  of  patients  hy 
physicians.  —  An  injunction  will  not  issue 
to  restrain  an  association  of  physicians  from 
prosecuting  the  violators  of  the  Arkansas 
statute  making  it  unlawful  for  physicians 
and  surgeons  engaged  in  the  practice  of  medi- 
cine to  solicit  patients  by  agents  or  drum- 
mers. Thompson  v.  Van  Lear  (Ark.)  7- 
154.  ' 


0.  Oonti'aets. 

Sestraining    breach    generally.  —   In 

the  absence  of  some  special  equjty  involving 
good  Vvill,  peculiar  intellectual  or  other  skill 
or  capacity,  secret  process  of  business  or 
other  recognized  ground  for  relief,  a  court 
of  equity  will  not  enjoin  the  breach  of  a  con- 
tract by  a  bookkeeper  not  to  engage  in  the 
liquor  business  in  the  state.  Simms  v.  Bur- 
nette   (Fla.),  15-690. 

Where  no  trade  secret  or  other  secret  proc- 
ess is  involved,  the  fact  that  a  bookkeeper 
has  learned  where  and  what  his  employer 
buys  and  to  whom  he  sells  does  not  warrant 
the  enjoining  of  a  breach  of  such  bookkeep- 
er's contract  not  to>  engage  in  a.  business 
similar  to  his  employer's  business.  Simms 
V.  Burnette   (Fla.),  15-690. 

The  difficulty  of  detecting  all  the  violations 
of  a  contract  and  the  alleged  insolvency  of 
the  defendant  does  not  furnish  an  equitable 
ground  for  the  issuance  of  an  injunction  on 
an  original  bill.  Simms  v.  Burnette  (Fla.), 
15-690. 

Negative  covenants.  —  Whgre  the  owner 
of  land  containing  fire  clay  makes  a  valid 
contract  binding  himself  for  a  specified  pe- 
riod to  sell  the  clay  exclusively  to  another 
person,  and  not  to  sell  to  any  third  per- 
son, there  is  an  express  negative  covenant, 
breach  of  which  may  be  restrained  by  injunc- 
tion, thoagh  the  contract  is  incapable  of 
specific  enforcement  and  though  an  action  at 
law  lies  fqr  brefich  of  the  contract.  Southern 
Fire  Brick,  etc.,  Co.  v.  Garden  City  Sand 
Co.   (Ill,),  7-50. 

Contracts  not  enfprceahle  specific- 
ally. —  A  person  may  be  entitled  to  an  in- 
junction restraining  a  breach  of  contract 
though  the  contract  is  not  one  that  a  court 
of  equity  would  specifically  enforce.  Ameri- 
can Electrical  Works  v.  Varley  Duplex  Mar- 
get  Co,  (H.  L),  3-975, 

d.   Municipalities   and    public   officers. 
( 1 )   In  general. 

Unauthorized  expenditure  of  public 
funds.  —  Where  there  is  no  solicitor  or 
other  legal  counsel  in  an  incorporated  village 
whose  duties  require  him,  in  the  name  of  the 
corporation,  to  apply  to  a  court  to  restrain 
the  illegal  use  of  its  funds,  a  resident  tax- 
payer, whose  property  is  taxable  by  the  vil- 
lage, may,  for  himself  and  on  behalf  of  the 
village,  maintain  an  action  against  the  mu- 
nicipal authorities  to  enjoin  the  unauthor- 
ized expenditure  of  its  fun4s.  Pierce  v.  Ha- 
gans   (Ohio),  15-1170, 

Performance  of  illegal  contracts.  — 
Property  holders  and  taxpayers  ma^  enjoin 
the  performance  by  public  authorities  of  a 
contract  for  street  grading  and  paving  where 
such  contract  is  illegal  because  entered  into 
without  sufficient  advertisement.  Benoett  v. 
Baltimore    (Md.),  14-419, 

Change  of  street  grAde;,  —  Jn  an  aQ- 
tion  to  enjoin  a  city  from  further  lowering 
the  grade  of  a  street  in  front  of  the  plain- 
tiff's property  and  to  command  the  defenclant 
to  replace  all  the  excavating  work  and  wake 
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tlw  street  as  it  had  theretofore  existed,  evi- 
dence and  pleadings  examined  and  held  to 
justify  a  finding  that  the  street  was  about 
to  be  lowered  still  further,  and  that  an  in- 
jury had  been  done  to  the  plaintiff's  property 
that  justified  the  court  in  issuing  a  manda- 
tory injunction  to  compel  the  defendant  to 
place  the  street  in  the  condition  it  was  in 
prior  to  the  excavation.  Hart  v.  Seattle 
(Wash.),  13-438. 

Designation  of  o£B.cial  newipaper.  — 
Municipal  authorities  may  be  enjoined,  at 
the  suit  of  a  rival  publishing  company,  from 
designating  as  the  official  city  newspaper  a 
publication  which  has  not  the  general  cir- 
culation required  by  the  city  charter.  Times 
Printing  Co.  r.  Star  Pub.  Co.  (Wash.),  16- 
414. 

(2)    Passage   of   ordinances. 

As  a  general  rule  courts  will  not  enjoin 
the  passage  of  an  alleged  unauthorized  reso- 
lution or  ordinance  by  n  municipal  corpora- 
tion. An  injunction  should  not  issue  in  such 
a  case  until  some  effort  is  made  to  enforce 
such  resolution  or  ordinance.  Chicago,  etc., 
R.  Co.  !-.  Lincoln   (Neb.),  19-207. 

(3)    Enforcement   of  ordinances. 

A  bill  in  equity  to  enjoin  the  enforcement 
of  an  ordinance  which  attempts  to  revoke 
a  former  ordinance  granting  to  the  com- 
plainants a  franchise  for  a  waterworks  sys- 
tem will  be  dismissed  for  want  of  equity 
where  the  invalidity  of  the  revoking  ordi- 
nance is  apparent  without  the  introduction 
of  evidence,  and  it  prescribes  no  penalties, 
and  its  enforcement  against  the  complain- 
ants is  not  even  threatened.  Weller  v.  Gads- 
den  (Ala.),  3-981. 

Enjoining  violation  of  ordinance.  — 
Injunction  will  issue  at  the  suit  of  a  pri- 
vate individual  to  prevent  the  erection  of 
buildings  in  violation  of  a  municipal  ordi- 
nance, though  the  buildings  are  not  nuisances 
per  se,  if  the  person  seeking  such  injunction 
shows  that  their  erection  will  work  special 
or  irreparable  injury  to  him  and  his  prop- 
erty.    Bangs  V.  Dworak   (Neb.),  13-202. 

A  prosecution  for  violation  of  a  municipal 
ordi])ance  will  not  be  enjoined  on  the  ground 
that  the  ordinance  is  illegal,  as  that  fact  is 
a  defense  to  the  prosecution.  Thompson  v. 
Tuekej   (Okla.),  6-1012. 

(4)   Enforcement  of  statutes. 

General  mle.  —  Courts  of  equity  should, 
as  a  rule,  decline  to  exercise  jurisdiction, 
though  having  it,  to  enjoin  public  officers 
from  executing  the  legislative  will  as  to  mere 
minor  features  of  an  enactment,  not  essential 
to  efficacy  of  the  general  and  dominant  fea- 
tures. Wadhams  Oil  Co.  v.  Tracy  (Wis.), 
18-779. 

Constitnfionality  of  statute.  —  It  is 
competent  for  a  court  of  equity  to  entertain 
an  action  commenced  by  a  person,  specially 
interested,  against  administrative  oflScers  to 
enjoin  them  from  executing  a  law,  on  the 
ground  of  its  being  unconstitutional,  when 
such  person  would  otherwise  be  irremediably 


damaged.  Wadhams  Oil  Co.  v.  Tracy  (Wis.), 
18-779. 

Power  of  federal  courts.  —  Where  an 
indictment  or  proceeding  is  brought  in  a 
state  court  to  enforce  an  alleged  unconstitu- 
tional statute,  the  validity  of  which  is  the 
subject  of  inquiry  in  n  suit  already  pending 
in  a  federal  court,  tlie  latter  court,  having 
first  obtained  jurisdiction  over  the  subject- 
matter,  has  power  to  retain  its  jurisdiction 
and  enjoin  the  proceeding  in  the  state  court 
whether  it  be  criminal  or  civil  in  its  nature. 
In  re  Young   (U.  S.),  14-764. 

A  federal  court  ought  not  to  enjoin  pro- 
ceedings by  a  state  ofl^cial  to  enforce  a  legis- 
lative act  of  the  state  except  in  a  case  rea- 
sonably free  from  doubt,  but  where  a  state 
officer  is  about  to  commence  suits  which 
have  for  their  object  the  enforcement  of  a 
statute  which  violates  the  Federal  Consti- 
tution, to  the  great  and  irreparable  injury 
of  a  complainant  seeking  injunctive  relief, 
the  sovereignty  of  the  state  is  in  reality  not 
involved  and  the  court  should  not  refuse  to 
act.    In  re  Young  (U.  S.),  14-764. 

The  right  of  a  federal  court  to  enjoin  a 
state  official  from  commencing  suits  to  en- 
force an  unconstitutional  state  statute  does 
not  include  the  power  to  restrain  a  state 
court  from  acting  in  any  case  brought  before 
it,  either  of  a  civil  or  criminal  nature,  nor 
does  it  include  the  power  to  prevent  any  in- 
vestigation or  action  by  a  grand  jury.  In  re 
Young   (U.  S.),  14-764. 

An  action  or  proceeding  brought  by  a  state 
attorney-general  in  the  name  of  the  state  to 
enforce  a  statute  alleged  to  be  void  because 
in  conflict  with  the  Federal  Constitution  is, 
if  the  act  is  void,  a  proceeding  without  au- 
thority of  the  state,  and  one  which  does  not 
afi'eet  the  state  in  its  sovereign  or  govern- 
inental  capacity,  and  hence  a  federal  injunc- 
tion against  the  prosecution  of  such  action 
or  proceeding  is  not  an  interference  with  the 
sovereign  power  of  the  state.  In  re  Youns 
(U.  S.),  14-764. 

A  suit  against  the  attorney-general  of  a 
state  to  enjoin  the  enforcement  of  an  uncon- 
stitutional statute  amounts  to  a  suit  against 
the  state  unless  such  officer  has  a  duty  with 
regard  to  the  enforcement  of  the  act;  and  it 
is  not  material  whether  his  duty  to  enforce 
the  act  arises  out  of  the  general  law,  or  is 
specifically  created  by  the  act  itself,  so  long 
as  the  duty  exists.  In  re  Young  (U.  S.). 
14-764. 

The  general  discretion  of  the  attorney-gen- 
eral of  a  state  regarding  the  enforcement  of 
the  laws  when  and  as  he  deems  appropriate 
is  not  interfered  with  by  an  injunction  which 
restrains  such  officer  from  taking  any  steps 
towards  the  enforcement  of  an  unconstitu- 
tional enactment,  as  no  affirmative  action  is 
thereby  directed  and  he  is  merely  prevented 
from  doing  that  which  he  has  no  legal  right 
to  do.    In  re  Young  (U.  S.),  14-764. 

The  attorney-general  of  Minnesota,  under 
his  power  existing  at  common  law,  and  by 
virtue  of  the  statutes  of  that  state  making 
it  his  duty  to  cause  proceedings  to  be  insti- 
tuted  against   any   corporatioil    wlienever    it 
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shall  have  offended  against  the  laws  of  the 
state,  and  to  prosecute  all  actions  which 
the  state  railroad  commission  shall  order 
brought,  has  a.  general  duty  imposed  upon 
him  to  enforce  the  statutes  of  the  state,  in- 
cluding the  statutes  fixing  freight  and  pas- 
senger rates  and  is  therefore  a  proper  party 
defendant  to  an  action  to  enjoin  tlie  enforce- 
ment of  such  statutes.  In  re  Young  (U.  S.), 
14-764. 

A  United  States  Circuit  Court  has  juris- 
diction to  inquire  whether  freight  and  pas- 
senger rates  fixed  by  state  statutes  and  regu- 
lations are  so  low  as  to  be  confiscatory,  and 
to  grant  a  temporary  injunction  against  the 
adoption  or  enforcement  of  the  rates  pend- 
ing such  inquiry;  and  on  finding  such  rates 
to  be  confiscatory,  the  court  has  power 
to  enjoin  permanently  their  adoption  or 
enforcement.  Ex  p.  Young  (TJ.  S.),  14- 
764. 

A  suit  in  a  federal  court  by  stockholders 
of  a  railroad  company  to  enjoin  the  attorney- 
general  of  a  state  from  attempting  by  any 
action  or  proceeding  to  compel  obedience  to 
the  provisions  of  unconstitutional  stautes  of 
the  state  fixing  freight  and  passenger  rates, 
or  from  instituting  any  action  to  enforce  the 
penalties  provided  for  violations  of  such  stat- 
utes, is  not  a  suit  against  the  state  within 
the  prohibition  of  the  Eleventh  Amendment 
of  the  Federal  Constitution,  where  the  at- 
torney-general is  clothed  by  law  with  a  duty 
in  regard  to  the  enforcement  of  such  statutes. 
In  re  Young  (U.  S.),  14-764. 

The  opportunity  of  a  railroad  company  to 
disobey  a  state  statute  fixing  freight  and 
passenger  rates,  and  claimed  to  be  in  viola- 
tion of  the  Federal  Constitution  as  a  taking 
of  property  without  due  process  of  law,  to 
incur  the  penalties  provided  for  every  viola- 
tion of  the  statute,  and  to  test  the  constitu- 
tionality of  the  statute  upon  the  bringing  of 
an  action  for  its  violation,  does  not  afford 
the  company  such  a  remedy  at  law  as  will 
defeat  its  right  to  enjoin  in  a  federal  court 
the  enforcement  of  the  statute,  because  a 
single  violation  of  the  statute  and  subsequent 
obedience  to  it  pending  the  determination  of 
its  validity  would  operate  as  a  taking  of  the 
company's  property  without  due  process  of 
law  in  case  the  statute  were  declared  in- 
valid, and  because  its  continuous  refusal  to 
obey  the  act  would  subject  the  company  to 
enormous  penalties  in  case  the  statute  were 
upheld,  and  for  the  further  reason  that  the 
question  of  the  validity  of  the  rates  fixed  by 
the  statute  is  one  requiring  a  long  examina- 
tion of  complicated  facts  which  a  jury  can- 
not properly  investigate,  and  which  can  be 
best  passed  upon  by  a  court  of  equity.  In  re 
Young  (U.  S.),  14r-764. 

e.    Civil   actions   and  proceedings. 

(1)    In  general. 

Equity  will  not  entertain  jurisdiction  of 
a  bill  to  enjoin  a  pending  action  of  eject- 
ment, and  to  remove  a  cloud  on  the  com- 
plainant's title  by  the  cancellation  of  the 
deed  relied   upon  by  the  plaintiffs  in   ei^ot- 


ment  to  eatahlish  their  claim  to  the  land, 
although  the  bill  alleged  that  the  deed  was 
fraudulently  altered  as  to  the  date  of  ex- 
ecution and  filing  for  registration  and  as  to 
the  interest  conveyed,  since  these  matters 
are  available  as  a  defense  in  the  pending 
action.     Wilson  v.  Miller   (Ala.),  5-724. 

A  bill  in  equity  which  proceeds  alone  on 
the  theory  that  the  complainants  will  suffer 
irreparable  injury  from  an  erroneous  and 
improper  judicial  action  on  the  prayer  for 
injunction  in  bills  which  the  respondents 
threaten  to  file,  and  seeks  only  injunctive 
relief  forestalling  such  apprehended  future 
miscarriage  of  justice  and  maladministration 
of  law,  presents  no  case  of  equitable  cogni- 
zance. Robertson  v.  Montgomery  Baseball 
Assoc.   (Ala.),  3-965. 

Where  a  principal  has  brought  an  action 
at  law  against  his  agent  to  recover  money 
collected  for  the  principal  but  paid  over  by 
the  agent  to  the  stranger,  the  stranger  is 
not  entitled  to  an  injunction  restraining  the 
prosecution  of  the  action  at  law,  as,  if  the 
money  belonged  to  the  principal  the  agent 
is  liable  for  having  paid  it  over,  and  if  it 
belonged  to  the  stranger  the  payment  to  him 
is  a  complete  defense  to  the  action  at  law. 
Moss  Merchantile  Co.  v.  First  Nat.  Bank 
(Oregon),  8-569. 

Even  if  a  stranger  may  bring  a  suit  to 
enjoin  the  prosecution  of  an  action  at  law 
against  another  for  want  of  a  defense  there- 
to, he  may  maintain  such  suit  only  when  the 
defense  at  law  is  inadequate.  Moss  Mercan- 
tile Co.  V.  First  Nat.  Bank  (Oregon),  8- 
569. 

Actions  in  foreign  states.  —  The  courts 
of  Arkansas  will  not  enjoin  a  resident  of  a 
foreign  state  from  suing  a  citizen  of  Arkan- 
sas in  the  courts  of  such  foreign  state,  even 
though  the  effect  of  the  suit  may  be  to  de- 
prive tlie  defendant  of  his  exemptions  under 
the  laws  of  Arkansas.  Nor  is  this  rule  al- 
tered by  the  fact  that  one  of  several  parties 
who  might  have  brought  the  action  sought 
to  be  enjoined  is  a  resident  of  Arkansas,  or 
by  the  fact  that  another  action  on  the  same 
claim  was  brought  in  Arkansas  and  was  there 
pending  when  the  action  in  the  foreign  juris- 
diction was  commenced.  Greer  v.  Cook 
(Ark.),  16-671. 

Where  the  complaint  in  a  suit  to  enjoin 
the  prosecution  of  an  action  in  a  foreign 
state  does  not  set  forth  the  residence  of 
either  party  to  the  action  sought  to  be  en- 
joined, and  the  proof  fails  to  show  conclu- 
sively that  none  of  the  parties  are  residents 
of  the  state  in  which  such  action  is  brought, 
an  injunction  should  be  denied.  Greer  i'. 
Cook  (Ark.),  16-671. 

On  a  proper  showing,  a  court  may  enjoin 
one  of  the  citizens  of  a  state  from  prosecut- 
ing a  suit  against  a  fellow  citizen  in  the 
courts  of  another  state.  Rader  r.  Stubble- 
field   (Wash.),  10-20. 

Proceedings  in  other  conrts.  —  A  state 
court  has  no  jurisdiction  to  enjoin  a  pro- 
ceeding or  judgment  of  a  federal  court.  The 
jurisdictions  are  separate  and  independent, 
and  it  is  essential  to  the  independence  and 
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efficiency  of  each  that  they  be  exempt  from 
interference  and  control  one  by  the  other. 
Henderson  C:  Henrie  (W.  Va.),  11-741. 

Where  land  is  sold  under  a  decree  in  a 
bankruptcy  proceeding  and  a  deed  is  ordered 
to  be  made  to  the  purchaser,  a  state  court 
is  without  jurisdiction  to  enjoin  the  execu- 
tion of  such  deed  on  a  bill  filed  therein  by 
one  claiming  to  be  jointly  interested  with  the 
purchaser  in  the  purchase  of  said  property. 
Nor  can  the  purchaser  be  enjoined  from  ac- 
quiring the  title  to  such  land.  Henderson  i'. 
Henrie   (W.  Va.),  11-741. 

(2)   Enforcement  of  judgments. 

Fraud    in    obtaining    judgment.   —   A 

court  of  equity  will  not  restrain  the  enforce- 
ment of  a  judgment  at  law  on  the  ground  of 
perjury  or  fraud  in  obtaining  it,  unless  such 
fraud  is  extrinsic  or  collateral  to  the  ques- 
tion examined  and  determined  in  the  action. 
Donovan  v.  Miller    (Idaho),   10-444. 

'Want  of  consideration  in  contract.  — ' 
A  court  of  equity  will  not  grant  an  injunc- 
tion to  restrain  the  enforcement  of  a  judg- 
ment at  law  on  grounds  of  want  of  considera- 
tion or  that  the  contract  sued  on  is  against 
public  policy,  where  it  appears  that  the  de- 
fendant, through  the  negligence  of  his  at- 
torneys, failed  to  set  up  such  offenses.  Dono- 
van V.  Miller   (Idaho),  10-444. 

Where  a  defendant  fails  to  interpose  all  of 
his  defenses  in  the  trial  court,  and  a  judg- 
ment goes  against  him,  the  court  of  equity 
will  not  restrain  the  enforcement  of  such 
judgment  on  the  ground  of  failure  or  negli- 
gence of  the  defendant's  attorney  to  inter- 
pose such  defenses.  Donovan  v.  Miller 
(Idaho),   10-444. 

Issuance  of  execution  on  dormant 
judgment.  —  Injunction  will  lie  to  enjoin 
an  execution  on  a  dormant  judgment.  The 
plaintiff  in  such  a  suit  does  not  thereby  seek 
to  use  the  statute  of  limitations  as  a  sword, 
but  as  a  shield  to  protect  something  which 
the  law  has  already  given  him  —  the  right 
not  to  have  his  property  taken  upon  void 
process.  Updegraflf  v.  Lucas  (Kan.),  13- 
860. 

A  judgment  becomes  dormant  on  the  death 
of  the  defendant  creditor,  although  the  ac- 
tion was  prosecuted  by  one  having  no  "bene- 
ficial interest  therein,  and  the  judgment  be- 
longs, in  fact,  to  another;  and  under  such 
circumstances,  where  no  proceedings  to  re- 
vive the  judgment  have  been  taken  within 
one  year  after  the  death  of  plaintiflT  in  the 
action,  an  execution  issued  on  the  judgment 
is  void  and  may  be  enjoined.  Updegraflf  v. 
Lucas   (Kan.),  13-S60. 

(3)    Garnishment. 

Injunction  will  not  issue  to  restrain  the 
prosecution  of  successive  garnishment  pro- 
ceedings against  an  employer  for  the  em- 
ployee's wages,  although  it  is  claimed  that 
the  wages  are  exempt  and  that  the  garnish- 
ment writs  are  issued  with  intent  to  vex  and 


harass  the  employee  and   tie   up   his   wages. 
Baxley  v.  Laster    (Ark.),  12-332. 

f.   Criminal  proceedings. 

A  court  of  equity  may  not  restrain  a  crim- 
inal prosecution  by  an  injunction.  Old  Do- 
minion Tel.  Co.  I'.  Powers   (Ala.),  1-119. 

A  court  of  equity  will  not  enjoin  the  en- 
forcement of  a  valid  criminal  statute  and 
thereby  forestall  the  decision  of  the  criminal 
courts  as  to  the  plaintiff's  guilt  or  innocence, 
notwithstanding  the  fact  that  to  do  so  would 
prevent  a  multiplicity  of  actions  or  would 
prevent  injurious  interference  with  the  plain- 
tiff's business.  Sullivan  v.  San  Francisco 
Gas,  etc..  Go.   (Cal.),  7-574. 

Where  property  rights  will  be  destroyed 
or  greatly  impaired,  interference  by  criminal 
proceedings  under  a  void  law  or  ordinance 
may  be  reached  and  controlled  by  a  court  of 
equity.  New  Orleans  Baseball,  etc.,  Co.  v. 
New  Orleans  (La.),  10-757. 

Where  the  facts  alleged  show  injury  to 
property  rights  resulting  from  the  enactment 
of  an  ordinance  excluding  the  erection  or  op- 
eration of  baseball  parks  within  certain  limits, 
and  that  the  ordinance  was  personal,  arbi- 
trary, and  discriminatory  in  its  character, 
and  the  power  of  the  city  council  to  enact 
any  such  ordinance  as  a  police  regulation  is 
questionable,  a  proper  case  is  disclosed  for 
the  interference  of  a  court  of  equity  by  the 
process  of  injunction.  New  Orleans  Baseball, 
etc.,  Co.  V.  New  Orleans  (La.),  10-757. 

Equity  has  no  criminal  jurisdiction,  and 
therefore  will  not  entertain  a  bill  to  enjoin 
criminal  proceedings.  Fritz  ».  Sims  (Tenn.), 
19-458. 

Where  property  rights  will  be  destroyed  or 
their  lawful  enjoyment  taken  away  by  crim- 
inal proceedings  under  an  invalid  law  or  or- 
dinance, equity  has  jurisdiction  to  enjoin 
such  proceedings.  Fellows  v.  Charleston  (W. 
Va.),  13-1185. 

g.  Criminal  acts. 

The  legislature  may  authorize  the  issuance 
of  a  writ  of  injunction  against  the  use  of  a 
building  for  a  gambling  house,  although  the 
effect  of  such  injunction  may  be  to  restrain 
the  commission  of  a  crime.  Ex  p.  Allison 
(Tex.),  13-684. 

The  jurisdiction  of  the  Texas  District  Court 
under  the  statute  authorizing  the  issuance 
of  a  writ  of  injunction  against  the  use  of  a 
building  for  a  gambling  house  at  the  suit 
o^  the  state  or  a  private  citizen,  and  pro- 
viding that  the  procedure  shall  be  similar  to 
all  other  suits  for  injunction,  is  not  affected 
by  a  constitutional  amendment  giving  tlie 
County  Court  jurisdiction  to  grant  an  in- 
junction where  the  amount  in  controversy  is 
within  its  jurisdiction,  on  the  ground  that 
the  act  so  restrained  is  a  misdemeanor  and 
therefore  within  the  jurisdiction  of  the  County 
Court.  If  the  County  Court  has  jurisdiction 
in  any  such  case  it  is  concurrent  with  that 
of  the  District  Court.  Ex  p.  Allison  (Tex.) 
13—684,  ' 
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a.  Actions  fob  iNJurrcrioirs. 
a.  Jurisdiction. 

Frooeedtngs   in  another   state.  —  On 

a  proper  showing,  a  court  may  enjoin  one  of 
the  citizens  of  a  state  from  prosecuting  a  suit 
against  a  fellow  citizen  in  the  courts  of  an- 
other state.  Rader  v.  Stubblefield  (Wash.), 
10-20. 

Trespass  on  land  in  another  state.  — 
An  action  for  an  injunction  to  restrain  acts 
of  continuing  trespass  on  land,  which  involves 
necessarily  and  chiefly  the  question  of  the 
title  to  land,  is  local  and  not  transitory,  and 
a  court  of  equity  has  no  power  to  entertain 
such  a  suit  where  the  land  in  question  is 
without  its  territorial  jurisdiction,  notwith- 
standing the  fact  that  it  has  jurisdiction  of 
the  persons  of  the  alleged  trespassers.  Co- 
lumMa  Nat.  Sand  Dredging  Co.  v.  Morton 
(D.  O;  8-511. 

b.  Parties. 

Suit  by  taxpayers.  — '  Citizens  and  tax- 
payers, simply  as  such,  stating  no  special 
harm  to  themselves  diiferent  from  that  sus- 
tained by  others,  cannot  enjoin  the  use  of  a 
lease  of  a  part  of  the  city  park,  made  by  the 
city,  for  a  term  of  years  for  the  purpose  of 
racing  horses.  Bryant  v.  Logan  (W.  Va.), 
3-1011. 

e.  Bill,  complaint,  or  petition. 
(1)  Allegations. 

Inadequacy  of  remedy  at  laiv.  —  An 

injunction  will  not  issue  to  restrain  the  cut- 
ting of  timber  on  the  complainant's  land 
where  it  is  neither  alleged  nor  proved  that 
the  cutting  will  result  in  irreparable  injury 
to  the  land  or  that  the  defendant  is  insol- 
vent. Haggart  v.  Chapman,  etc..  Land  Co. 
(Ark.),  7-333. 

Allegations  in  a  bill  "  that  almost  the  en- 
tire value  of  said  lantfs  consists  in  the  said 
pine  trees  and  their  product  which  the  said 
defendants  are  carrying  away,  and  your  ora- 
tor being  engaged  in  the  manufacture  of 
naval  stores  was  induced  to  purchase  the  said 
lands  in  order  to  iget  the  product  of  such 
trees,  and  the  said  defendants  by  their  tres- 
passes are  destroying  the  value  of  the  said 
lands  for  the  purpose  for  which  the  same 
were  acquired  by  your  orator,"  did  not  war- 
rant the  granting  of  an  injunction  to  restrain 
the  trespass  at  the  time  the  constitutions  of 
the  state  were  adopted,  therefore  the  granting 
of  an  injunction  now  in  such  a  case  by  virtue 
of  a  statute  cannot  deprive  the  defendant  of 
a  jury  trial  as  to  damages  caused  by  the  tres- 
pass.    Cowan  V.  Skinner   (Fla.),  11-452. 

Multiplicity  of  suits.  —  Allegations  in 
a  bill  for  an  injunction  to  restrain  tres- 
passes on  timber  lands,  that  several  tres- 
passes by  taking  turpentine  from  the  trees 
have  been  committed  by  the  same  parties, 
and  that  an  action  at  law  has  been  instituted 
to  recover  damages  for  such  trespasses,  and 
that  one  of  the  trespasses  has  occurred  since 
the  action  at  law  was  brought,  do  not  state 


an  equity  to  prevent  a  multiplicity  of  suits, 
there  being  no  showing  of  the  inadiequacy  of 
the  remedy  by  action  at  law  for  damages. 
Cowan  v.  Skinner  (Fla.),  11-452. 

Conclusions  of  pleader.  —  In  an  injunc- 
tion suit  to  restrain  strikers  and  labor  lead- 
ers from  interfering  with  -complainant's  Tjusi- 
ness  and  employees,  the  bill  held  not  to  be 
open  to  the  objection  that  the  allegations 
therein  are  mere  conclusions  of  the  pleader. 
O'Brien  v.  People   (111.),  3-966. 

(2)  Verification. 

A  bill  for  injunction  is  properly  verified 
by  the  solicitor  for  complainant,  where  his 
affidavit  is  positive  and  direct  to  all  the  alle- 
gations of  the  bill.  Seaboard  Air  Line  Ey. 
V.  Southern  Investment  Co.   (Fla.),  13-18. 

d.  Demurrer. 

In  an  action  to  enjoin  a  nuisance  and  for 
the  recovery  of  damages  when  a,  judgment 
sustaining  a  demurrer  to  the  answer  has  lieen 
reversed,  the  plaintiff  will  be  allowed  to  file 
a  reply,  and  when  the  issues  are  completed 
time  will  be  given  to  either  party  to  take  ad- 
ditional proofs  is  desired;  and  on  the  ques- 
tion of  the  damages  sustained  by  the  plain- 
tiff, the  court  will,  if  either  party  desires  it, 
order  a  jury  'trial.  Ireland  v.  Bowman  (Ky.), 
17-786. 

«.  Decree. 

Effect   aa   to   persons   not   parties.  — 

The  assignee  of  a  contract  for  the  construc- 
tion of  a  public  building  is  not  bound  by  an 
injunction  restraining  the  carrying  out  of 
the  contract,  issued  in  a  suit  to  which  he  is 
not  made  a  party,  where  he  acquired  his 
rights  under  tiie  assignment  and  commenced 
the  construction  of  the  building  before  the 
institution  of  the  injunction  suit.  Marengo 
County  V.  Matkin   (Ala.),  6-902. 

A  person  who  has  actual  knowledge  of  an 
injunction  is  bound  to  obey  it  tiiough  he  has 
not  been  served  with  process  and  is  not  even 
a  party  to  the  suit.  O'Brien  v.  People  (111.), 
3-^986. 

Damages.  —  In  cases  where  equity  will, 
independent  of  statute,  enjoin  the  destsfuction 
of  or  injury  to  growing  trees,  the  court  iflay 
proceed  to  an  accounting  and  award  damages 
for  the  trespass  as  an  incident  to  1*6  relief 
by  injunction.  But  when  the  injunction  is 
granted  under  a  statute  on  grounds  which 
would  not  be  sufficient  independent  of  the 
statute,  the  court  cannot  l^ally  proceed  to 
an  accounting  and  award  damages  for  the 
trespass,  since  in  such  a  ease  the  defendant  is 
entitled  to  a  jury  trial  on  the  question  of 
damages.     Cowan  v.  Skinner    (Fla.),  11-452. 

Damages  in  lieu  of  Injunction.  —  In 
an  action  to  enjoin  a  city  from  lowering  the 
grade  of  a  street  in  front  of  the  plaintiff's 
property  and  to  compel  the  defendant  to  re- 
store the  street  to  its  former  condition,  the 
court  has  power  to  make  a  decree  finding  that 
the  plaintiffs  are  entitled  to  have  the  street 
restored  to  its  former  condition,  but  giving 
the   defendant   the   privilege   of   leaving   the 


i:n'jit]^ctions. 


907 


street  in  the  condition  to  -which  it  has  been 
changed,  provided  the  defendant  pays  the 
plaintiffs  the  amount  of  damages  occasioned 
by  its  action;  and  an  ordinance  of  the  city 
requiring  claims  for  damages  to  be  presented 
to  the  city  council  has  no  application  to  a 
case  of  this  character.  Hart  «.  Seattle 
(Wash.),  13-438. 

f .  Reference  to  master. 

Where  a  proceeding  by  the  state,  on  the 
relation  of  the  attorney-general,  to  enjoin  the 
obstruction  of  a  canal,  is  brought  in  the  Su- 
preme Court  in  the  first  instance,  and  the 
return  to  the  petition  for  an  injunction  al- 
leges that  the  supply  of  wholesome  water  of 
the  defendant  city  depends  on  the  mainten- 
ance of  the  bridge  which  is  complained  of  as 
an  obstruction,  but  does  not  allege  sufficient 
facts  to  enable  the  court  to  determine  whether 
the  immediate  removal  of  the  bridge  would 
so  seriously  interfere  with  the  city  water  sup- 
ply as  to  endanger  the  public  health,  or  what 
length  of  time  should  be  allowed  the  city  to 
provide  another  means  of  conveying  its  water 
to  its  waterworks,  a  master  will  be  appointed 
to  take  testimony  and  report  his  conclusions 
of  fact  on  those  questions  before  the  final  or- 
der in  the  ease  is  framed.  State  v.  Columbia 
Water  Power  Co.  (S.  Car.),  17-343. 

4.  Pbelimtnaby  oe  Tempobabt  Injunctions. 

a.  Discretion  of  court. 

Generally.  —  The  granting  or  refusing  of 
interlocutory  injunctions  where  the  evidence 
is  conflicting  is  a  matter  of  sound  discretion 
intrusted  to  the  judges  of  the  Georgia  Su- 
perior Court  to  be  exercised  by  them  accord- 
ing to  the  circumstances  of  each  case;  and 
such  discretion  will  not  be  controlled  by  the 
appellate  court  unless  manifestly  abused. 
Green  v.  Freeman  (Ga.),  7-1069. 

The  granting  or  denying  of  a  temporary 
injunction  is  largely  within  the  discretion  of 
the  trial  judge;  but  such  discretion  is  con- 
trolled by  established  principles  of  equity, 
and  if  the  allegations  of  the  bill  and  the  evi- 
dence in  support  thereof  are  sufficient  to  war- 
rant the  granting  of  the  temporary  injunc- 
tion, and  no  adequate  defense  is  made,  an 
order  denying  an  injunction  will  be  reversed. 
Taylor  v.  Florida  East  Coast  R.  Co.  (Fla.), 
14-472. 

In  aid  of  appellate  jurisdiction.  — 
Applications  for  temporary  injunctions  in 
aid  of  the  appellate  jurisdiction,  of  the  Ar- 
kansas Supreme  Court,  and  motions  to  dis- 
solve such  injunctions,  are  addressed  to  the 
discretion  of  the  court.  Mabry  v.  Kettering 
(Ark.),  16-1123. 

b.  Notice  of  application. 

Where  the  allegation  in  a  bill  for  an  in- 
junction, and  the  affidavit  in  support  thereof, 
do  not  assert  simply  the  legal  conclusion  that 
notice  to  the  defendant  of  the  application  for 
injunction  will  accelerate  the  injury  com- 
plained of,  but  show  further  that,  before  paid 
application    could    be    heard,    the    defendant 


railroad  would  be  able  to  lay  its  track  and 
have  its  cars  in  operation  over  the  land  of 
complainant,  a  sufficient  reason  for  dispens- 
ing with  notice  of  the  application  for  injunc- 
tion is  made  to  appear.  Seaboard  Air  Line 
Ry.  1-.  Southern  Investment  Co.  (Fla.),  13-18. 

c.  Bond. 

Where  a  court  grants  a  restraining  order 
ex  'parte  without  requiring  the  filing  of  the 
undertaking  required  by  its  rules  as  a  con- 
dition precedent,  the  defendants  do  not,  by 
appearing  and  answering,  waive  the  right  to 
object  that  the  order  is  void  for  want  of  ju- 
risdiction, especially  where  they  appear  with- 
out knowledge  of  the  defect.  Drew  v.  Hogan 
(D.  C),  6-589. 

d.  Hearing. 

On  an  interlocutory  hearing  of  an  equitable 
petition  for  injunction,  where  the  judge,  after 
hearing  argument  of  counsel,  announces  that 
he  will  grant  the  interlocutory  restraining 
order,  but  that  for  the  purpose  of  making 
certain  rulings  on  the  evidence  offered  he  will 
pass  the  case  until  two  days  later,  it  is  not 
error  for  him  to  refuse  to  receive  and  con- 
sider other  affidavits  tendered  by  the  defend- 
ant on  the  day  set  for  announcing  such  rul- 
ings, no  reason  being  shown  for  not  submit- 
ting the  rejected  affidavits  at  the  hearing. 
Green  v.  Freeman  (Ga.),  7-1069. 

e.  Dissolution  or  dismissal. 

Where  there  is  no  equity  in  the  bill,  a  mo- 
tion to  dissolve  a  preliminary  injunction 
should  be  sustained.  Pocahontas  Coke  Co.  v. 
Powhatan  Coal,  etc.,  Co.  (W.  Va.),  9-667. 

On  the  hearing  of  a  motion  to  dissolve  an 
injunction  before  answer,  the  allegations  of 
the  bill  must  be  taken  as  true.  Pocahontas 
Coke  Co.  V.  Powhatan  Coal,  etc.,  Co.  (W. 
Va.),  9-667. 

Where  the  parties  to  an  action  in  which 
a  temporary  injunction  has  been  issued  make 
an  amicable  and  voluntary  agreement  settling 
the  matters  in  controversy  and  consenting  to 
a  decree  dismissing  the  action,  the  dismissal 
is  not  equivalent  to  a  judgment  by  the  court 
that  the  plaintiff  was  not  entitled  to  the  in- 
junction which  it  obtained.  St.  Joseph,  etc.. 
Power  Co.  v.  Graham  (Ind.),  6-399. 

5.  Bonds. 

a.  Necessity. 

An  injunction  issued  by  the  Supreme  Court 
of  the  District  of  Columbia  is  void  unless  the 
complainant  has  executed  and  filed  the  under- 
taking required  as  a  condition  precedent  by 
the  court's  rules.  Drew  v.  Hogan  (D.  C), 
6-589. 

b.  Validity  and  requisites. 

Conditions  of  bond.  —  An  injunction 
bond  will  not  be  held  invalid  merely  be- 
cause the  order,  in  pursuance  of  which  it  was 
given,  provided  that  the  injunction  should 
not  take  effect  until  a  bond  was  executed  con- 
ditioned "  according  to  law,"  instead  of  pre- 
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scribing  the  particular  condition  to  be  in- 
serted in  the  bond.  Although  section  3442  of 
the  Virginia  Code  provides  that  an  injunc- 
tion, except  in  specified  cases,  shall  not  take 
effect  until  a  bond  is  given  with  such  con- 
dition "  as  to  the  court  shall  seem  just  and 
proper  in  the  case,"  the  almost  universal 
practice  in  granting  injunctions  is  for  the 
court  to  direct  a  bond  to  be  executed  con- 
ditioned according  to  law;  and  it  is  only 
where  the  peculiar  nature  of  the  case  calls 
for  a  special  condition  in  the  bond  that  the 
condition  is  prescribed  by  the  order.  Colum- 
bia Amusement  Co.  v.  Pine  Beach  Investment 
Corp.  (Va.),  16-1120. 

Iiitoppel  to  deny  validity  of  bond.  — 
A  party  who  has  executed  an  injunction  bond, 
and  obtained  and  taken  the  benefit  of  the  in- 
junction, is  thereby  estopped  to  deny  the 
validity  of  the  bond,  or  his  liability  thereon, 
because  of  any  informality  in  the  order  which 
directed  the  bond  to  be  given.  Columbia 
Amusement  Co.  1>.  Pine  Beach  Investment 
Corp.   (Va.),  16-1120. 

c.  Actions  on  bonds. 
(1)   Who  may  sue. 

Persons  not  parties.  —  A  person  who 
voluntarily  obeys  an  injunction  which  is  not 
binding  on  him  cannot  maintain  an  action  on 
the  injunction  bond  on  the  dissolution  of  the 
injunction.  Marengo  County  v.  Matkin 
(Ala  ),  6-902. 

Where  a  person  not  named  as  an  obligee 
sues  on  an  injunction  bond  he  must  allege 
facts  showing  that  he  has  been  damaged  by 
the  issuance  of  the  injunction.  Allegations 
of  a  breach  of  the  condition  of  a  bond  and  of 
the  dissolution  of  the  injunction  are  not  of 
themselves  sufficient  to  make  out  a  case  for 
nominal  damages  even.  Marengo  County  v. 
Matkin  (Ala.),  6-902. 

A  person  not  named  as  an  obligee  to  an  in- 
junction bond  and  not  made  a  party  to  the 
injunction  suit  may  maintain  an  action  on 
the  bond  for  all  damages  resulting  to  him 
from  the  direct  effects  of  the  injunction,  where 
the  bond  is  conditioned  to  pay  "  all  damages 
and  costs  which  any  person  may  sustain  by 
the  suing  out  of  such  injunction  if  the  same 
is  dissolved."  Marengo  County  v.  Matkin 
(Ala.),  6-902. 

(2)   Accrual   of  cause   of   action. 

Dissolution  of  Injunction.  —  Under  a 
statute  providing  that  the  failure  of  the 
court  to  assess  the  defendant's  damages  shall 
not  operate  as  a  bar  to  an  action  on  the  in- 
junction bond,  the  defendant  may  maintain 
an  action  on  such  bond  immediately  on  the 
dissolution  of  the  injunction  without  wait- 
ing for  the  final  disposal  of  the  case.  Shackle- 
ford  17.  Bennett  (111.),  15-719. 

Voluntary  dismissal  of  action.  —  The 
rule  that  the  voluntary  dismissal  by  the 
plaintiff  of  an  action  in  which  he  has  ob- 
tained a  temporary  injunction  or  restraining 
order  in  such  a  breach  of  the  injunction  bond 
as  gives  the  defendant  a  right  of  action  there- 


on, does  not  apply  to  a  dismissal  by  amicable 
and  voluntary  agreement  of  the  parties.  St. 
Joseph,  etc..  Power  Co.  v.  Graham  (Ind.),  6- 
399. 

(3)  Defenses. 

Violation  of  injunction.  —  It  is  no  de- 
fense to  an  action  on  an  injunction  bond  that 
the  plaintiff  (defendant  in  injunction  suit) 
violated  the  injunction.  Phoenix  Pad  Co.  v. 
United  States   (Md.),  19-667. 

(4)  Damages. 

In  general.  —  In  an  action  on  an  injunc- 
tion bond,  given  in  a  suit  brought  to  restrain 
the  enforcement  of  a  judgment,  the  extent  to 
which  the  amount  collectible  on  the  judgment 
has  been  reduced  in  consequence  of  the  in- 
junction is  a  proper  element  of  damage.  Stull 
V.  Beddeo    (Neb.),  15-950. 

In  an  action  on  an  injunction  bond,  con- 
ditioned to  pay  all  costs  that  may  be  awarded 
against  the  party  obtaining  the  injunction 
"  and  all  such  damages  as  shall  be  incurred 
in  case  the  said  injunction  be  dissolved,"  the 
plaintiff  is  entitled  to  recover  the  damages 
sustained  by  him  between  the  date  when  the 
injunction  was  made  permanent  and  the  date 
of  its  final  dissolution,  as  well  as  the  dam- 
ages sustained  while  the  temporary  injunc- 
tion was  in  force.  Columbia  Amusement  Co. 
V.  Pine  Beach  Investment  Corp.  (Va.),  16- 
1120. 

Where  an  injunction  prohibiting  the  carry- 
ing on  of  a  certain  business  on  leased 
premises  is  dissolved,  and  the  lessor  of  the 
premises  brings  an  action  on  the  injunction 
bond  to  recover  the  damages  occasioned  by 
the  injunction,  and  it  appears  that  the  busi- 
ness enjoyed  was  the  only  business  which 
could  be  conducted  on  the  premises  by  the 
lessee,  under  the  terms  of  the  lease,  the 
plaintiff  is  entitled  to  recover,  as  damages, 
the  rent  of  the  premises  during  the  period 
.that  the  injunction  remained  in  force.  The 
fact  that  the  lessee  remained  in  possession 
of  the  premises  during  the  period  in  ques- 
tion, does  not  affect  the  right  of  the  lessor 
to  recover  such  damages,  since  the  lessee 
could  not  be  held  liable  for  the  rent  during 
that  period,  and,  therefore,  the  ultimate  loss 
falls  on  the  lessor,  although  the  immediate 
injury  from  interference  with  the  business 
is  suffered  by  the  lessee.  Columbia  Amuse- 
ment Co.  V.  Pine  Beach  Investment  Corp. 
(Va.),  16-1120. 

Attorney's  fees.  —  Attorney's  fees  for 
services  rendered  by  him  for  the  injunction 
defendant  in  the  appellate  court  in  a  success- 
ful endeavor  to  sustain  the  judgment  of  the 
lower  court  dissolving  the  injunction  and  dis- 
missing the  action,  are  properly  allowable 
against  the  plaintiff's  bond.  Miller  v.  Dono- 
van (Idaho),  13-259. 

Under  the  Idaho  statute  requiring  the 
plaintiff  to  whom  an  injunction  is  granted  to 
give  an  undertaking  conditioned  to  the  effect 
that  if  the  right  to  the  injunction  is  finally 
denied,  the  plaintiff  will  pay  to  the  party  en- 
joined "costs,  damages,  and  reasonable  coun- 
sel fees,"  a  defendant  seeking  to  recover  at- 
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torney's  fees  on  the  plaintiff's  bond  after  the 
dissolution  of  the  injunction,  is  required  to 
show  only  that  the  services  rendered  were 
performed  in  securing  the  dissolution  of  the 
iiijunetion,  or  that  the  services  were  per- 
formed principally  and  mainly  for  that  pur- 
pose, and  the  fact  that  the  services  rendered 
inured  to  his  benefit  in  the  main  case,  and  re- 
sulted in  a  final  disposition  of  the  action  on 
tlie  merits,  cannot  defeat  the  right  to  recover 
attorney's  fees  for  services  originally  and 
primarily  required  on  account  of  the  injunc- 
tion.    Miller  v.  Donovan    (Idaho),  13-259. 

The  fact  that  the  evidence  as  to  the  amount 
of  attorney's  fees  paid  for  services  rendered 
in  resisting  an  injunction,  and  the  reason- 
ableness of  the  charge  made,  is  disrupted  and 
contradicted,  does  not  authorize  or  justify 
the  appellate  court  in  disturbing  the  finding 
of  the  trial  court,  either  as  to  the  amount  of 
fees  actually  paid  or  as  to  the  reasonableness 
of  the  charge  where  the  evidence  presents  a 
substantial  conflict.  Miller  v.  Donovan 
(Idaho),  13-259. 

In  the  absence  of  a,  statutory  provision  to 
the  contrary,  an  attorney's  fees  incurred  by 
the  defendant  in  an  injunction  suit  in  pro- 
curing the  dissolution  of  the  injunction  are 
not  an  element  of  damage  to  be  considered  by 
the  jury  in  an  action  on  the  injunction  bond. 
Lindeberg  v.  Howard  (U.  S.),  8-709. 

(5)   Evidence. 

In  an  action  on  an  injunction  bond  given 
in  a  patent  infringement  case,  where  the 
plaintiff  claims,  as  an  item  of  damage,  in- 
creased cost  of  manufacture  as  the  result  of 
the  injunction,  such  item  may  be  proved  by 
showing  any  fact  from  which  the  damage  suf- 
fered may  be  logically  be  deducted,  and  the 
court  properly  refuses  to  charge  that  it  must 
be  "  determined  from  records  of  expense  kept 
at  the  time  the  expenditures  were  made." 
Phoenix  Pad  Co.  v.  V.  S.  (Md.),  19-667. 

Actual  damage  as  the  result  of  the  grant- 
ing of  an  injunction  in  a  patent  infringement 
suit  is  proved  in  an  action  on  the  injunction 
bond,  where  it  is  shown  that  the  granting  of 
the  injunction  made  it  necessary  for  the  plain- 
tiff (defendant  in  injunction  suit)  to  manu- 
facture its  goods  by  a  different  process,  that 
to  retain  its  customers  it  had  to  sell  the 
goods  at  the  same  price  as  before,  that  dur- 
ing the  time  the  injunction  was  in  force  a 
certain  number  of  the  articles  were  manu- 
factured and  sold,  and  that  the  cost  of  manu- 
facture exceeded  the  former  method  by  a  cer- 
tain amount.  Phoenix  Pad  Co.  v.  United 
States  (Md.),  19-667. 

(6)   Instructions. 

The  defendant  in  an  action  on  an  injunc- 
tion bond  is  not  prejudiced  where  the  court 
charges  that  the  plaintifFs  loss  "  must  be 
proven  by  data  sufficient  to  enable  the  jury  to 
calculate  with  reasonable  certainty  the  com- 
pensation to  which  the  plaintiffs  are  en- 
titled," instead  of  charging,  as  requested  by 
tbe  defendant,  that  the  loss  must  be  proved 
'■  by  clear  and  definite  data  sufficient,"  etc. 
Pheenix  Pad  Co.  v.  V.  S.  (Md.),  19-667. 


6.  Violation  of  Injunction. 

Evidence  held  to  establish  a  violation  of 
an  injunction  restraining  interference  with 
the  complainant's  business  and  intimidation 
of  his  employees.  O'Brien  v.  People  (111.), 
3-966. 

In  an  injunction  suit  to  restrain  strikers 
and  labor  leaders  from  interfering  with  a 
complainant's  business  and  employees,  where 
the  bill  sufficiently  charges  the  acts  of  the 
defendants  to  give  the  court  jurisdiction  to 
pass  on  the  sufiiciency  of  the  bill,  the  fact 
that  the  court  grants  an  injunction  improvi- 
dently  does  not  afl'ect  the  question  of  juris- 
diction or  authorize  the  defendants  to  dis- 
obey the  injunction.  The  injunction  is  bind- 
ing until  the  order  granting  it  is  reversed 
by  the  court  of  a  competent  jurisdiction. 
O'Brien  v.  People  (111.),  3-966. 

7.  Appeals. 

Revievr  of  discretion.  —  The  discretion 
vested  in  the  New  York  Supreme  Court  to 
issue  or  refuse  an  injunction  is  not  absolutely 
unlimited,  as  it  frequently  happens  that  facts 
are  proved  which  raise  questions  of  law  re- 
viewable by  the  Court  of  Appeals.  Penrhyn 
Slate  Co.  V.  Granville  Electric  Light,  etc.,  Co. 
(N.  Y.),  2-782. 

Effect  of  supersedeas  bond.  —  A  pro- 
hibitory injunction  restraining  the  continu- 
ance of  an  act  or  a  series  of  acts  is  not  super- 
seded by  taking  an  appeal  and  giving  the 
supersedeas  bond  provided  by  statute,  and  a 
defendant  against  whom  such  an  injunction 
has  been  granted  is  not  entitled  to  supersede 
the  order  granting  the  injunction  as  a  matter 
of  right.  State  es  rel.  Gibson  i:  Superior 
Court  (Wash.),  4-229. 

A  temporary  injunction  restraining  the  de- 
fendants from  operating  in  connection  with 
their  business  a  shooting  gallery  and  certain 
musical  instruments  is  a  preventive,  and  not 
a  mandatory,  injunction,  and  the  defendants, 
on  appealing  from  the  order,  are  not  entitled 
to  a  supersedeas  as  a  matter  of  right.  State 
eo)  rel.  Gibson  v.  Superior  Court  (Wash.),  4- 
229. 

INJURY. 

As  element  of  forgery,  see  Fobgebt,  1  a. 

IN   I.OCO   PARENTIS. 

Persons  in  loco  parentis,  see  Appbbntices; 

GUABDIAN    AND    WaBD;    SCHOOLS. 

INNOCENCE. 

Presumption  of  innocence,  inr  criminal  cases, 
see  Cbiminal  Law,  6  q  ( 3 ) . 


INNS,   BOARDING    HOUSES,    AND 
APARTMENTS. 

1.  Who  Are  Innkebpebs,  910. 

2.  Who  Abe  Quests,  910. 

3.  Statutoet  Reqdlation,  910. 
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4.  Ddty    to    Receive    and    Entertain 

Guests,  910. 

5.  Liability  foe  Effects  of  Guest,  911. 

6.  Liability  fob  Pebsonal  Injubies  to 

Guests,  911. 

7.  Lien  of  Innkeepeb,  912. 

8.  Liability    to    Thibd    Pebsons    fob 

Acts  of  Guests,  912. 

9.  Actions,  912. 

a.  Pleading,  912. 

b.  Evidence,  912. 

10.  Criminal  Liability  of  Guests,  912. 

11.  Apabtment  Houses,  913. 

Right  to  serve  guests  with  intoxicating  liq- 
uors on  Sunday,  see  Intoxicating  Liq- 
uors, 5  c. 

1.  Who  Abe  Innkeepers. 

Innkeepers  distinguished  from  keep- 
ers of  boarding  houses.  —  A  boarding 
house  keeper,  who  is  responsible  for  the  safety 
of  his  boarders'  personal  effects  only  to  the 
extent  of  reasonable  care  on  the  part  of  him- 
self and  his  servants,  is  one  who  reserves  the 
right  to  select  and  choose  his  patrons  and 
takes  them  in  only  by  special  arrangement 
and  for  a  definite  time,  whereas  an  innkeeper, 
who  is  responsible  as  an  insurer,  holds  out 
his  place  of  entertainment  as  one  where  all 
transient  persons  who  may  choose  to  come 
will  be  received  as  guests  for  compensation. 
Holstein  v.  Phillips  (N.  Car.),  14-323. 

2.  Who  Abb  Guests. 

Character  of  accommodations  sought. 

—  Where  a  person  resorts  to  a  hotel  with  the 
primary  purpose  of  securing  food  or  lodging, 
he  is  to  be  considered  a  bona  fide  guest  of  the 
hotel,  even  though  he  incidentally  procures 
and  drinks  intoxicating  liquor  therein;  but 
if  he  goes  to  the  hotel  for  the  purpose  of 
procuring  liquor,  then  the  fact  that  he  regis- 
ters and  procures  a  sandwich  with  the  liquor 
does  not  make  him  a  bona  fide  registered 
guest.  Cake  v.  District  of  Columbia  (D. 
C),  17-814. 

Character  as  transients.  —  A  person 
who  leaves  home  and  enters,  for  a  short  but 
indefinite  stay,  a  hotel  which  is  doing  a  gen- 
eral hotel  business  during  the  summer  months 
as  a  summer  resort  for  the  reception  and  en- 
teitainraent  of  all  who  may  choose  to  come 
there,  is  a  transient  with  all  the,  rights  of  a 
guest,  and  the  fact  that  such  guest  is  to  pay 
board  by  the  week,  or  even  at  a  reduced  rate, 
dues  not  change  his  position  as  guest  or  de- 
prive him  of  the  right  to  hold  the  innkeeper 
liiible  as  insurer  for  the  loss  of  his  personal 
effects.  Holstein  v.  Phillips  (N.  Car.),  14- 
323. 

Effect  of  leaving  horse  at  inn  stable. 

—  Where  it  appears  in  an  action  against  an 
innkeeper  to  recover  for  the  death  of  the 
plaintiff's  mule,  that  the  defendant  provided 
a  lot  and  stable  in  which  his  guest  were  per- 
mitted to  keep  their  horses  without  charge, 
but  that  it  was  customary  to  charge  for  feed 


for  such  horses  if  furnished  by  the  defend- 
ant; that  the  plaintiff  drove  into  the  lot,  un- 
hitched his  mule  from  his  buggy,  placed  the 
mule  in  a  stall  pointed  out  by  a  boy  in  charge 
of  the  lot  and  stable,  and  then  left  the  prem- 
ises without  having  made  any  agreement 
with  the  innkeeper  or  his  authorized  agent 
that  the  plaintiff  would  be  a  guest  or  that 
the  innkeeper  should  furnish  any  feed  for 
the  mule,  and  without  having  done  anything 
else  towards  becoming  a  guest  except  that  he 
stated  to  the  boy  that  he  would  return  and 
would  himself  feed  the  mule  at  dinner  time; 
and  that  although  the  plaintiff  had  intended 
to  take  dinner  at  the  inn  with  another  per- 
son who  accompanied  him  in  his  buggy  and 
who  actually  dined  at  the  inn,  the  plaintiff 
did  not  do  so  because  before  the  dinner  hour 
he  learned  of  the  injuiy  to  his  mule,  the  evi- 
dence does  not  establish  the  relation  of  inn- 
keeper and  guest  between  the  defendant  and 
the  plaintiff.  Brewer  v.  Caswell  (Ga.),  16- 
936. 

Use  of  bath  house  attached  to  inn.  — 
If  an  innkeeper  also  conducts  a  bath  house 
on  the  seashore  where  the  general  public,  as 
well  as  guests  at  his  inn,  may  obtain  the  use 
of  bath  rooms  and  accessories  to  the  bath, 
this  is  not  sufficient  to  constitute  the  relation 
or  innkeeper  and  guest  between  him  and  per- 
sons using  such  bath  house.  Walpert  v. 
Bohan  (Ga.),  8-89. 

Guest  distinguished  from  boarder.  — 
The  essential  difference  between  a  guest  and 
a  boarder  lies  in  the  character  in  which  the 
person  comes.  One  who  stops  at  an  inn  as  a 
transient  is  a  guest  with  all  the  rights  and 
privileges  incident  to  that  station,  while  one 
wlio  seeks  accommodation  with  a  view  to 
permanency,  so  as  to  make  the  place  his 
home  for  the  time  being,  is  not  a  guest,  but 
a  boarder;  but  the  duration  of  the  stay  is 
not  decisive  of  the  question,  for  the  character 
of  guest  will  continue  as  long  as  he  remains 
in  the  transitory  condition  of  that  relation, 
Hiolstein  v.  Phillips  (N.  Car.),  14-323. 

3.  Statutoby  Regulation. 

Fire  escapes.  —  Under  the  Missouri  stat- 
ute requiring  "the  owner,  proprietor,  lessee, 
or  keeper  of  every  hotel "  to  provide  flre  es- 
capes, the  lessee  is  bound  to  provide  the  es- 
capes in  case  the  lessor  fails  to  do  so,  but  the 
initial  duty  is  imposed  on  the  lessor  or  owner. 
Yall  V.  Snow  (Mo.),  9-1161. 

As  used  in  the  Missouri  statute  requiring 
"  the  owner,  proprietor,  lessee,  or  keeper  of 
every  hotel "  to  provide  the  structure  with 
fire  escapes,  tlie  word  "  owner "  means  the 
owner  of  the  property,  and  not  the  owner  of 
the  business,  or  the  person  conducting  the 
hotel.     Yall  v.  Snow  (Mo.),  9-1161. 

4.  Duty  to  Receive  and  Entertain  Guests. 

Governing  principles.  —  Under  the  Ala- 
bama statute  the  liability  of  an  innkeeper  is 
to  be  ascertained  by  the  common  law  in  the 
absence  of  a  special  contract  regulating  that 
liability.     Hervey  r.  Hart   (Ala.),  13-1049. 
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Bight  to  transfer  guest  to  another 
room.  —  An  innkeeper  incurs  no  liability  to 
a  guest  in  transferring  the  guest  from  one 
room  or  apartment  to  another  if  he  offers 
proper  accommodations  in  lieu  of  those  first 
assigned.     Hervey  !'.  Hart  (Ala.),  13-1049. 

Bight  to  remove  disorderly  guest.  — 
In  an  action  against  the  proprietor  of  a  hotel 
for  damages  for  assault  and  battery  in  the 
expulsion  of  the  plaintiffs  from  the  hotel, 
where  one  of  the  defenses  is  that  the  plain- 
tiffs were  conducting  themselves  improperly 
as  guests  of  the  hotel,  and  upon  refusing  to 
leave  when  retjuested  were  ejected  without 
the  use  of  unnecessary  force,  and  there  is 
evidence  suflBcient  to  support  such  a  finding, 
a  requested  instruction  that  "  if  the  plaintiffs 
wrongfully  refused  to  leave  the  defendant's 
premises  when  requested  the  defendant  and 
his  servants  then  had  a  lawful  right  to  re- 
move them,  and  their  resistance  to  such  re- 
moval was  unlawful,"  is  applicable  to  the 
case  under  the  evidence,  and  the  refusal  of 
suehs  instruction  and  the  giving  of  an  instruc- 
tion, which  seems  to  imply  that  even  if  the 
defendants  had  the  right  to  order  the  plain- 
tiffs out  of  the  hotel,  they  could  not  proceed 
to  expel  them  forcibly  unless  the  plaintiffs 
were  still  conducting  themselves  in  a  dis- 
orderly manner,,  is  reversible  error.  Holden 
r.  Carraher   (Mass.),  11-724. 

5.  Liability   fob  Effects  of  Guest. 

Nature  of  bailment.  —  An  innkeeper  is 
not  liable  as  a  gratuitous  bailee  for  the  loss 
of  baggage  delivered  to  the  porter  by  one 
who  intends  to  but  does  not  actually  become 
a  guest,  the  porter  himself  being  the  gratu- 
itous bailee,  if  there  is  bailment  in  such  case. 
Tulane  Hotel  Co.  v.  Holohan  (Tenn.),  2-345. 

"  JeiKels  and  ornaments."  —  A  watch 
and  fob  are  embraced  in  the  terms  "  jewels 
or  ornaments  "  within  the  Tennessee  statute 
relieving  a  hotel  proprietor  from  liability  for 
the  loss  of  jewels  or  ornaments  belonging  to 

fuests  when  he  has  provided  a  safe  for  the 
eposit  of   such   articles.     Rains  v.  Maxwell 
House  Co.   (Tenn.),  2-488. 

Iieaving  guest's  baggage  in  unlocked 
room.  —  It  is  gross  negligence  for  an  inn- 
keeper to  store  the  trunks  of  a  boarder  in  an 
unlocked  and  insecure  room.  Greene  v.  Wind- 
sor Hotel  Co.   (Quebec),  2-12. 

Effects  left  by  departing  guest.  —  The 
clerk  of  a  hotel  has  no  authority  to  bind  the 
proprietor  by  receiving  for  safekeeping  money 
from  one  who  has  been  a  guest  of  the  hotel, 
but  who,  at  the  time  of  making  the  deposit, 
terminates  the  relation  of  guest  by  paying 
his  bill  and  announcing  his  departure.  Ox- 
ford Hotel  Co.  V.  Lind  (Colo.),  18-983. 

Ziiability  for  baggage  of  boarder.  — 
An  inrakeeper  is  liable  for  the  baggage  of 
persons  boarding  at  the  hotel  equally  as  for 
the  baggage  of  mere  travelers,  and  parol  evi- 
dence by  a  boarder  is  permissible  to  show  the 
dt-posit  of  the  baggage  with  the  innkeeper. 
Greene  y.  Windsor  Hotel  Co.  (Quebec) ,  2-12. 
Statutory  regulation  of  liability.  — 
Under  the  English  Innkeepers  Iiiability  Act, 


limiting  the  liability  of  an  innkeeper  for  the 
goods  or  property  of  a  guest  except  "where 
such  goods  or  property  shall  have  been  de- 
posited expressly  for  safe  custody  with  such 
innkeeper,  it  is  necessary  to  prove,  in  order 
to  show  the  deposit  for  safe  custody  contem- 
plated by  the  statute,  that  something  was 
said  or  done  by  the  guest  to  whom  the  goods 
belonged  which  would  indicate  to  the  inn- 
keeper that  the  goods  were  being  deposited 
with  him  for  safe  custody,  and  that  the  inn- 
keeper received  them  into  his  charge  with  the 
ii\tention  of  making  himself  liable  for  their 
safety.  Whitehouse  v.  Pickett  (Eng.),  12-96. 
The  North  Carolina  statute  limiting  an 
innkeeper's  liability,  but  providing  that  the 
statute  shall  not  apply  to  an  innkeeper  or 
his  guests  when  the  innkeeper  fails  to  keep 
posted  in  the  rooms  occupied  by  guests  and 
in  the  hotel  office  a  copy  of  the  statute  and 
all  regulations  relating  to  the  conduct  of 
guests,  leaves  the  innkeeper  responsible  as 
insurer  for  the  safety  of  the  guest's  goods 
and  money,  as  at  common  law,  where  the 
copy  of  the  statute  and  regulations  is  not 
posted  in  the  guest's  room  as  the  statute  pro- 
vides. Holstein  v.  Phillips  (N.  Car.),  14- 
323. 

6.  Liability  fob  Peesonal  Injtjbies  to 
Guests. 

Implied  undertaking  of  innkeeper.  — 

In  receiving  a  guest  into  his  hotel,  the  hotel 
keeper  impliedly  undertakes  that  such  guest 
shall  be  treated  with  due  consideration  for 
liis  comfort  and  safety.  Clancy  v.  Barker 
(Neb.),  8-682. 

Assaults  by  employees.  —  It  is  the  duty 
of  a  hotel  keeper  to  protect  his  guests  while 
in  his  hotel  against  the  assaults  of  employees 
who  assist  in  the  conduct  of  the  hotel  and  in 
the  care  and  accommodation  of  the  guests. 
If  damages  result  from  such  an  assault  the 
hotel  keeper  is  liable  therefor.  Clancy  v. 
Barker  (Neb.),  8-682. 

A  trespass  committed  on  a  guest  in  a  hotel 
by  a  servant  of  the  proprietor,  whether  ac- 
tively engaged  in  the  discharge  of  his  duties 
at  the  time  or  not,  is  a  breach  of  such  implied 
undertaking,  for  which  the  proprietor  is 
liable  in  damages.  Clancy  v.  Barker  (Neb.), 
8-682. 

Defects  in  premises.  —  The  fall  of  the 
upright  portion  of  a  folding  bed  whereon  a 
guest  at  a  hotel  is  lying,  inflicting  severe  in- 
jiiries  on  him,  is  such  an  extraordinary  acci- 
dent as  raises  the  inference  that  it  is  due  to 
the  negligence  of  the  management  of  the 
hotel.  In  such  case  the  hotel  keeper  must 
show  why  he  should  be  relieved  from  liability. 
Lyttle  V.  Denny  (Pa.),  15-924. 

Failure  to  provide  fire  escapes.  —  Tlie 
Missouri  statute  requiring  "  the  owner,  pro- 
prietor, lessee,  or  keeper  of  every  hotel,"  etc., 
which  has  a  height  of  three  or  more  stories, 
to  provide  the  structure  with  fire  escapes, 
imposes  the  duty  of  maintaining  fire  escapes 
on  the  owner  of  a  leased  hotel,  and  the  owner 
is  liable  for  personal  injuries  resulting  from 
his   failure   to   perform   this   duty,   notwith- 
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standing  the  fact  that  the  leasee  may  also  be 
liable.     Yall  v.  Snow    (Mo.),  9-1161. 

Iiiability  of  lessor  of  inn.  —  In  an  ac- 
tion against  the  owner  of  a  building  leased 
as  a  hotel  to  recover  damages  for  personal 
injuries  resulting  from  the  defendant's  fail- 
ure to  comply  with  a  statute  requiring  him 
to  maintain  a  fire  escape,  it  is  no  defense 
that  at  the  time  of  the  passage  of  the  statute 
the  building  had  been  leased  for  a  term  of 
years  and  was  in  the  sole  possession  and  con- 
trol of  the  lessee,  as  it  would  have  been  no 
violation  of  the  lessee's  rights  for  the  defend- 
ant to  have  entered  on  the  premises  and 
erected  the  fire  escapes  in  compliance  with 
the  requirements  of  the  statute.  Yall  v.  Snow 
(Mo.),  9-1161. 

7.  Lien  of  Innkeepeb. 

Property  of  third  persons.  —  The  com- 
mon law  of  England,  as  it  existed  on  and 
prior  to  April  19,  1775,  and  as  preserved  in 
force  in  the  state  of  New  York  by  the  con- 
stitution of  that  state,  gives  to  an  innkeeper, 
for  his  guest's  entertainment,  a  lien  on  goods 
owned  by  a  third  person  but  in  the  rightful 
possession  of  the  guest,  and  the  lien  law  of 
New  York,  giving  an  innkeeper  a  lien  on  the 
pioperty  of  the  guest,  except  when  the  inn- 
keeper knows  or  has  notice  that  such  property 
is  not  that  of  the  guest,  does  not  extend  the 
rule  beyond  that  established  at  common  law, 
in  giving  a  lien  on  the  property  of  a  third 
person  in  the  rightful  possession  of  the  guest. 
Horace  Waters  &  Co.  v.  Gerard  (N.  Y.),  12- 
397. 

Under  the  New  York  lien  law  and  at  com- 
mon law,  an  innkeeper's  lien  on  a  piano  in 
a  guest's  possession  under  a  conditional  con- 
tract of  sale  stipulating  that  the  title  of  the 
piano  shall  remain  in  the  seller  until  pay- 
ment in  full  of  the  agreed  price,  is  superior 
to  the  right  of  the  seller  to  take  the  piano 
upon  the  failure  of  the  buyer  to  make  the 
payments  required  by  the  contract.  Horace 
Waters  &  Co.  r.  Gerard   (N.  Y.),  12-397. 

The  New  York  lien  law,  in  giving  to  an 
innkeeper  a  lien  on  property  of  a  third  per- 
son in  the  rightful  possession  of  a  guest, 
does  not  go  beyond  the  requirements  of  a 
public  policy  and  is  constitutional.  Horace 
Waters  &  Co.  v.  Gerard  (N.  Y.),  12-397. 

Samples  carried  by  traveling  sales- 
man. —  The  Washington  statute  giving  a 
lien  to  hotel  keepers  on  the  baggage,  prop- 
erty, or  other  valuables  of  a  guest  does  not 
give  a  lien  on  samples  carried  by  a  traveling 
salesman  when  the  hotel  keeper  has  reason 
to  know  that  the  samples  are  the  property  of 
the  salesman's  employer.  Wertheimer-Swarts 
SJioe  Co.  V.  Hotel  Stevens  Co.  (Wash.),  3- 
625. 

8.  LiABiUTT  TO  Third  Pebsons  foe  Acts  of 
Guests. 

An  innkeeper  is  not  liable  to  a  person  in 
the  street  who  is  injured  by  a  bottle  thrown 
into  the  street  by  a  guest,  where  the  previous 
conduct  of  the  guest  has  not  been  such  as 
would  charge  the  innkeeper  with  knowledge 


or  with  reasonable  grounds  of  belief  that  the 
guest  would  be  guilty  of  such  conduct.  Bru- 
ner   c.  Seelbach  Hotel  Co.    (Ky.),  10-217. 

9.  Actions. 

a.  Pleading. 

Action  for  personal  injuries.  —  In  an 

action  against  the  owner  of  a  building  leased 
as  a  hotel  to  recover  damages  for  personal 
injuries  resulting  from  his  failure  to  comply 
with  a  statute  requiring  him  to  maintain  a 
fire  escape,  where  the  petition  sets  forth  the 
lease,  and  alleges  that  the  defendant  leased 
the  building  "  as  a  hotel "  and  that  it  was 
conducted  as  a  hotel  by  the  lessee,  and  that 
the  defendant  knew  that  it  was  so  conducted, 
it  is  no  ground  for  demurrer  that  the  petition 
fails  to  allege  that  the  building  was  built  to 
be  occupied  as  a  hotel.  Yall  v.  Snow  (Mo.), 
9-1161. 

b.  Evidence. 

Burden  of  proof.  —  In  view  of  the  duty 
of  an  innkeeper  to  guard  with  reasonable  care 
the  safety  of  his  guests,  proof  of  the  happen- 
ing on  his  premises  of  an  extraordinary  acci- 
dent whereby  one  of  his  guests  is  injured, 
casts  the  burden  of  explanation  on  the  inn- 
keeper.    Lyttle  r.  Denny  (Pa.),  15-924. 

Admissions.  —  Admissions  by  a  hotel 
keeper  held  to  show  a  knowledge  on  his  part 
of  a  custom  so  universal  as  to  estop  him  from 
asserting  ignorance  as  to  the  ownership  of 
the  samples  in  the  possession  of  a  traveling 
salesman  to  whom  he  gave  credit  as  a  guest 
oil  the  strength  of  his  interest  in  the  sam- 
ples without  making  inquiry  as  to  the  title 
thereto.  Wertheimer-Swarts  Shoe  Co.  v.  Hotel 
Stevens  Co.   (Wash.),  3-625. 

It  is  not  within  the  scope  of  the  authority 
of  a  hired  manager  of  a  hotel  to  bind  his 
employer  by  admissions  concerning  a  trespass 
committed  on  a  guest  by  a  servant  of  the 
innkeeper  after  it  has  been  committed.  Clancy 
t'.  Barker  (Neb.),  8-682. 

When  admissions  by  a  hired  manager  of 
a  hotel  as  to  a  trespass  on  a  guest  by  a  ser- 
vant of  the  proprietor  are  made  the  day 
after  the  trespass  and  are  only  remotely  con- 
nected therewith,  they  are  not  admissible  in 
evidence  as  part  of  the  res  gestw.  Clancy  v. 
Barker   (Neb.),  8-682. 

Parol  evidence.  —  Parol  evidence  by  a 
boarder  is  permissible  to  show  the  deposit  of 
hif  baggage  with  the  hotel  keeper.  Greene  ('. 
Windsor  Hotel  Co.   (Quebec),  2-12. 

10.  Criminal  Liabiuty  of  Guests. 

The  Indiana  statute  of  1897  for  the  pro- 
tection of  innkeepers  and  others  against 
fraud,  which  makes  it  a  misdemeanor  for  any 
person  to  obtain  food,  lodging,  entertainment 
or  any  other  accommodation  at  any  hotel, 
inn,  restaurant,  rooming,  boarding,  or  eating 
house  with  intent  to  defraud  the  owner  or 
keeper  thereof,  and  subjects  offenders  to  fine 
or  imprisonment  or  both,  has  not  been  re- 
pealed, either  by  implication  or  by  the  re- 
pealing clause  of  the  Public  Offenses  Act  of 
1905.     Clark  i;.  State  (Ind.),  16-1229. 
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The  statute  above  mentioned  does  not  con- 
travene the  provision  in  the  Indiana  con- 
stitution which  declares  that  "  there  shall  be 
no  imprisonment  for  debt,  except  in  case  of 
fraud."  Such  constitutional  inhibition  is  di- 
rected against  imprisonment  for  debt  in  civil 
actions  at  the  instance  of  the  creditor,  with 
a  view  to  coercing  payment  of  his  debt,  and 
has  no  reference  to  such  actions  as  may  be 
brought  by  the  state  through  its  officers  in 
the  interests  of  good  morals  and  honest  deal- 
ing.    Clark  i;.  State  (Ind.),  16-1229. 

The  statute  above  mentioned  is  not  invalid 
for  failure  sufficiently  to  define  and  describe 
the  ofifense.     Clark  v.  State   (Ind.),  16-1229. 

In  a  prosecution  under  tlie  above  statute, 
an  affidavit  which  charges  the  offense  in  the 
language  of  the  statute  is  sufficient.  Clark 
V.  State  (Ind.),  16-1229. 

11.  Apabtment  Houses. 

Failure  to  light  common  hallway.  — 

Evidence  examined  and  held  sufficient  to  pre- 
sent a  question  for  the  jury  as  to  due  care 
on  the  part  of  the  occupant  of  an  apartment 
in  an  apartment  house  who  fell  down  a  stair- 
way while  attempting  to  pass  through  a  com- 
mon hallway  which  was  not  lighted  as  usual. 
Faxon  v.  Butler  (Mass.),  19-666. 

The  landlord  of  an  apartment  house  is 
negligent  in  failing,  during  certain  hours,  to 
maintain  a  light  in  a  common  hallway,  where 
the  maintenance  of  such  a  light  was  a  part  of 
the  general  management  of  the  building  at  the 
time  the  apartments  were  let.  The  tenants 
do  not  assume  the  risk  of  the  hallway  being 
unlighted  during  those  hours.  Faxon  v.  But- 
ler  (Mass.),  19-666. 

Liability  of  tenants  inter  se.  —  The 
defendants  were  held  liable  in  damages  for 
injury  to  the  plaintiffs'  premises  by  water 
overflowing  from  a  tap  negligently  left  run- 
ning in  the  lavatory  in  the  defendants'  prem- 
ises on  the  floor  above  the  plaintiffs'  in  the 
same  building,  both  plaintiffs  and  defendants 
being  tenants  of  the  owner  of  the  building. 
Powley  V.  Mickleborough    (Can.),  18-532. 


INNUENDO. 

Pleading  in   action   for   libel  or  slander,  see 
Libel  and  Slandeh,  4  e. 


IN  PAIS. 

Estoppel  in  pais,  see  Estoppel,  3. 


INQtrEST. 


See  CoBONEBS. 


INQUISITION. 

Inquisition  of  insanity,  see  Insamiy,  2. 
Vols.  1-20^ — Axk.  Cas.  Digest.  —  58. 


IN   KEM. 

In  rem  proceeding  as  abating  suit  in  per- 
sonam, see  Abatkment  and  Rkviv-\l. 

Judgments  in  rem,  see  Judgments,  17. 

Suit  in  rem  and  in  pernonam  distinguished, 
see  Actions. 


INSANE   DELUSIONS. 

Effect     as     to     testamentary     capacity,     see 
Wills,  4  b. 


INSANITY. 

1.  Evidence   of   Insanity   in   General, 

914. 

2.  Inquisition  of  Insanity,  914. 

3.  Eesteaint  of  Insane  Peksoks,  914. 

4.  Maintenance    of    Insane    Pehsons, 

915. 

5.  Liability  on  Contbacts,  915. 

6.  Actions,  915. 

7.  Insanity    as    Affecting    Responsi- 

bility fob  Ceime,  915. 

a.  Forms  of  insanity,  915. 

b.  Reduction  of  degree  of  guilt,  916. 
0.  Evidence,  916. 

(1)  Admissibility,  916. 

(2)  Degree  of  proof,   916. 

(3)  Burden  of  proof,  916. 

(4)  Weight    and    sufficiency    of 

evidence,  916. 

d.  Instructions,  916. 

e.  Trial  of  issue,  917. 

f.  Form  of  verdict,  917. 

Burden  of  proving  insanity,  see  Wills,  4  e 
(1). 

Capacity  to  make  wills,  see  Wills,  4. 

Contracts  of  lunatics,  see  Bills  and  Notes, 
3. 

Criminal  responsihility  of  insane  person,  see 
Homicide,  13. 

Cross-examination  of  alienist,  see  Wit- 
nesses, 4  b. 

Defense  to  divorce  on  ground  of  desertion, 
see  DivoBCE,  3  d. 

Disqualification  as  witnesses,  see  Witnesses, 
3  b   (3). 

Expert  testimony  to  prove  insanity,  see  Evi- 
dence, 8b   (2). 

Ground  for  avoidance  of  deed,  see  Deeds,  5. 

Impeaching  confession  by  proof  of  insanity, 
see  Obiminal  Law,  6  n   (11)    (c). 

Insanity  as  defense  to  action  for  libel  or 
slander,  see  Libel  ok  Slander,  4  d. 

Liability  of  husband  to  support  insane  wife 
in    asylum,    see    Husband    and    Wife, 

Liability  of  insane  person  for  guardian's 
acts,  see  Guaedian  and  Ward.  4. 

Liability  of  principal  for  acts  of  insane 
agent,  see  Cabeiebs,  4  d   ( 1 ) . 

Method  of  examining  feeble-minded  persons 
as  witnesses,  see  Witnesses,  4  c    (2). 

Non-expert  opinion  evidence  to  prove  insan- 
ity, see  Evidence,  8  c. 
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statute  of  limitations  as  applicable  to  insane 
persons,  see  Limitation  of  Actions, 
4  b  (7). 

Taxation  of  lunatic's  property,  see  Taxa- 
tion, 3  b. 

Tort  of  insane  person  as  act  of  God,  see 
Carrikbs,  4  b  (1). 

1.  Evidence  of  Insanity  in  Genebal. 

Presumptions.  —  The  presumption  al- 
ways is  that  a  peTSOiD,  is  sane;  and  proof  of 
insanity  at  a  certain  time  raises  no  presump- 
tion of  the  existence  of  insanity  prior  to 
such  time.     Estate  of  Dolbeer   (Cal.),  9-795. 

Opinions  of  nonexperts.  —  The  Cali- 
fornia statute  permits  the  admission  in  evi- 
dence of  the  opinion  of  an  intimate  acquaint- 
ance respecting  the  mental  sanity  of  a  person 
whose  sanity  is  in  issue,  but  with  that  opin- 
ion must  be  given  the  reasons  on  which  it  is 
based,  and  the  opinion  itself  can  have  no 
weight  other  than  that  which  the  reasons 
bring  to  its  support.  Estate  of  Dolbeer 
(Cal.),  9-795. 

Opinions  of  experts.  —  A  general  medi- 
cal practitioner  who  has  had  experience  in 
various  kinds  of  mental  afflictions  is  as  com- 
petent to  testify  to  the  sanity  or  insanity  of 
a  person  as  a  skilled  expert  who  has  de- 
voted his  entire  time  to  the  study  of  mental 
diseases.     Estate  of  Dolbeer   (Cal.),  9-795. 

2.  Inquisition  of  Ii^sanity. 

Notice,  -r-.  In  the  execution  of  a  writ  de 
lunatico  inquirendo,  the  person  alleged  to  be 
non  compos  must  have  reasonable  notice  of 
the  proceedings,  and  must  be  afforded  an 
opportunity  to  test  the  truth  of  the  allega- 
tions in  the  petition,  and  m^ust  be  produced 
before  the  jury,  unless  the  court  for  a  suffi- 
cient reason  shown  dispenses  witk  the  notice 
and  personal  attendance.  Supreme  Council 
E.  A.  V.  Nicholson  (Md.),  10-213. 

Time  of  application,  —f.  The  Wisconsin 
statute  providing  for  inquisition  by  a  jury 
as  to  the  sanity  of  a  person  accused'  of 
crime  does  not  fix  the  time  for  making  in- 
quisition, but  allows  an  application  for  inr 
quisition  to  be  made  at  any-  time  during  the 
progress  of  the  trial.  Steward  v.  State 
(Wis.),  4-389. 

Power  to  set  aside  order  of  conftr^ 
nation.  —  A  court  has  power  to  grant  a 
petition  to  set  aside  an.  oifder  confirming  a 
verdict  finding,  a  person  to  he  of  uaisound 
mind,  though,  the.  petition  is  not  filed  until 
after  the  enrolment  of  the  order  of  con- 
firmation. Supreme  Council  R.  A.  o.  Nichol- 
son (Md.),  10-213. 

Petition  to  set  aside  order.  —  Where 
a  petition  to  quash  an  order  of  the  court 
confirming  a  verdict  findifng-  a  person  ta  be 
of  unsound  mind  alleges  that  no  notice  of 
the  inquisition  was  given  to  the  lunatiic,  and 
the  petition  is  demurred  to,  the  demurrer 
admits  the  allegations  of  the  petition,  and 
the  inquisition,  return,  and  order-  of  the  con- 
firmation should  be  set  aside,  a  new  jury 
summoned,    and    a    new    inquisition    taken. 


Supireme  Council  R.  A.  e.  Nicholson   (Md.), 
10-213. 

Collateral  attack  of  order  qf  oammlt^ 
inent.  ■—  \Miere  the  recitals  of  an  Qr4?r  o| 
commitment  to  an  insane  asylum  and  tlie 
legal  implieatiojis  therefrom  show  juirisdi«' 
tion  to  pass  the  order,  the  l»ct  that  the  ex- 
amination which  resulted  in  the  order  was 
had  before  a  judge  oi  the  court  acting  by 
virtue  of  a  specially  conferred  power,  does 
not  render  such  order  subject  to  collateral 
attack.  Napa  State  Hoisnital  v.  Dasso 
(Cal.),  15-910. 

3.  Restraint  of  Insane  Pebsonb. 

Accinittal  of  crime  on  ground  ot  in^ 
sanity.  —  The  Wasliington  statute  pro\fid- 
ing  that  when  a  person  is  aicquitted.  of  crime 
on  the  ground  of  insanity,  the  trial  court  may 
commit  the  defendant  to  prison  as  a,  person 
dangerous  to  the  community,  held  not  to  be 
unconstitutional.  In  re  Brown  (Wash.). 
4-^88. 

A  statute  providing  that  when  any  person 
accused  of  murder  shall  have  been  acquitted 
on  account  of  insanity,  he  shall  m,  the  dis- 
cretion of  the  court  be  committed  to  the  hos- 
pital for  the  dangerous  insane,  is,  unconstitw- 
tional  as  depriving  the  person  so  committed 
of  his  liberty  without  due  process  of  law; 
but  a.  person  confined  in  accordance  with  such 
statute  is  not  entitled  to  be  di;scharged  on 
habeas  corpus  if  he  is  at  the  time  insane.  In 
re  Boyett   (N.  Car.),   1-729. 

An  order  issued  by  a  trial  court  undter  the 
Washington  statute  permitting  the  imprison- 
ment of  a  person  acquitted  of  crime  on  the 
ground  of  insanity,  directing  the  sherifj  to  re- 
turn the  defendant  to  jail  to  await  thft  fmther 
order  of  the  court,  is  not  void  for  uncertainty 
as  indefinite  as  to  time,  inasmuch  as  the  stat- 
ute neither  limits  the  duration  of  the  im- 
prisonment nor  deprives  the.  defendant  of  the 
right  of  establishing  at  any  time  his  restora- 
tion to  saniity.    In  re  Brown  (Wash.),,  4-488. 

The  Washington  statute  providiflg  that  a 
persoij  acquitted  on  the  ground  of  insanity 
may  be  committed  to  prison  by  the  court, 
when  taken  in  connection  with  the  rule  that 
when  permanent  insanity  is  once  established 
it  is  presumed  to  continue  until  the  contrary 
is  shown,  authorizes  the  court  to  commit  to 
prison  a  person  found  not  guilty  by  reason  of 
insanity  on  his  trial  for  homicidie,  wherein 
he  has  set  up  the  defense  of  permanent  and 
continuous  insanity,  and  such  rule  imposes 
upon  the  person  so  committed  the  burden  of 
proving  his  sanity  in  habeas  corpus  proceed- 
ings to  secure  retease  from  imprisgnment.  ^« 
re  Brown   (Wash.),  4-488. 

Commitment  by  parents  or  guard- 
ians. —  Under  the  Rhode  Island  statute  pro- 
viding for  the  ccaam-itmenfr  of  insane  persons 
by  their  parents,  guardians,  etc.,  to  insane 
hospitals  managed  under  the  supervi^iiMi-  of  a 
board  of  officers  appointed  under  the  author- 
ity of  the  state,  on  the  certificate  of  two 
practicing  phyaieians.  ot  good  standing  known 
by  the  superintendent  of  the  hospital  to  be 
such,  it  is  not  required  that  the  certiflcetc  for 
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oommitmont  shall  \x  sworn  to,  or  that  it  shall 
be  signed  by  physicians  practicing  in  the 
state,  or  that  they  shall  not  be  officers  of  an 
institution  for  the  care  of  the  insane,  or  that 
the  persons  committed  shall  have  been  re- 
moved from  another  hospital.  In  re  Cross- 
well  (R.  I.),  13-874. 

Under  such  statute  the  "  guardians  "  who 
are  authorized  to  commit  their  insane  wards 
are  guardians  of  foreign  as  well  as  of  do- 
mestic appointment,  /n  re  Crosswell,  (R.  I.), 
13-874. 

Such  statute  does  not  violate  the  provisions 
of  the  Fourteenth  Amendment  of  the  Fed- 
eral Constitution  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  or  deny  to  any  person 
the  equal  protection  of  the  laws,  since  by 
statute  the  function  of  the  writ  of  habeas  cor- 
pus has  been  enlarged  to  apply  to  cases  of 
commitments  in  insane  hospitals,  and  it  is 
made  the  duty  of  the  court  upon  application 
for  such  writ  "  to  inquire  and  determine  as 
to  the  sanity  or  insanity  or  the  necessity  of 
restraint  of  the  person  confined,  at  the  time 
such  application  was  made,"  and  to  discharge 
the  person  confined  if  it  appears,  upon  the 
verdict  of  a  jury  or  in  the  opinion  of  the 
court,  that  such  person  is  not  insane  or  is 
not  dangerous  to  himself  or  others,  and  ought 
not  longer  to  be  confined.  In  re  Crosswell 
(R.  I.),  13-874. 

4.  Maintejstance  of  Insane  Persons. 

Proceedings    to    enforce    liaMIity    of 

relatives.  —  The  Wisconsin  statutes  in  ref- 
erence to  the  support  of  insane  persons,  and 
providing  the  procedure  to  be  followed  com- 
pelling tliose  privately  liable  for  such  sup- 
port to  do  so,  construed.  Richardson  v.  Stues- 
ser  (Wis.),  4-784. 

An  action  to  enforce  an  order  of  the  county 
judge  establishing  the  liability  of  a  person 
for  the  support  of  an  insane  person  at  an 
asylum  must  be  commenced  in  the  name  of 
the  county  in  some  court  having  jurisdiction 
of  such  civil  actions.  The  County  Court  does 
not  possess  such  jurisdiction  in  the  absence 
of  special  authorization.  Richardson  v.  Stues- 
ser  (Wis.),  4-784. 

Under  the  Wisconsin  statutes  the  trustees 
of  a  county  asylum  for  the  insane  should  pro- 
ceed by  petition  to  the  county  judge  to  estab- 
lish the  liability  of  any  one  for  the  support 
of  an  insane  person  at  such  asylum,  who  re- 
fuses to  perform  his  duty  in  that  regard,  and 
to  have  the  amount  which  he  should  pay  and 
the  time  of  payment  determined,  and  they 
may  cause  the  order  of  the  county  judge  in 
that  regard  to  be  enforced  by  contempt  pro- 
ceedings or  by  action.  Richardson  v.  Stues- 
ser  (Wis.),  4-784. 

Action  by  state  hospital.  —  An  action 
to  recover  the  cost  of  maintaining  an  insane 
person  commenced  before  the  repeal  of  the 
California  Insanity  Law  of  1897,  which  au- 
thorized the  maintenance  of  such  an  action, 
may  be  maintained  after  the  repeal  of  such 
statute,  it  being  provided  therein  that  actions 
commenced  before  the  taking  effect  of  such 
statute  may  be  profcec-utcd  to  final  delerminLi- 


tion.  Napa  State  Hospital  v.  Dasso  (Cal.), 
16-910. 

Under  the  California  statute  of  1897,  es- 
tablishing the  Napa  State  Hospital,  a  suit 
by  such  hospital  to  recover  the  cost  of  main- 
taining an  insane  person  is  properly  brought 
by  the  treasurer  thereof.  Napa  State  Hos- 
pital V.  Dasso  (Cal.),  15-910. 

A  statute  conferring  on  a  state  insane  hos- 
pital the  right  to  recover  from  the  estates  of 
insane  persons  confined  therein  the  cost  of 
maintaining  such  persons  is  not  class  legisla- 
tion because  it  does  not  apply  to  the  estates 
of  insane  persons  not  confined  therein.  Napa 
State  Hospital  v.  Dasso  (Cal.),  15-910. 

In  an  action  by  a  state  insane  asylum  to 
recover  the  cost  of  maintaining  an  insane 
person,  it  is  not  necessary,  before  introduc- 
ing the  order  of  commitment,  from  the  re- 
citals of  which  it  appears  that  the  court  had 
jurisdiction  of  the  person,  to  prove  that  the 
preliminary  steps  on  which  the  order  was 
based  were  taken.  Napa  State  Hospital  v. 
Dasso   (Cal,),  15-910. 

Recovery  for  necessaries  fnrnished.'— 
Services  rendered  by  a  sister  in  taking  care 
of  and  supplying  the  wants  of  her  idiotic 
sister  come  under  the  head  of  necessities. 
Key  v.  Harris  (Tenn.),  8-200. 

5.  LiABiLiTy  ON  Contracts. 

Deeds  and  contracts  of  a  person  of  unsound 
mind  who  has  not  been  judicially  declared 
incompetent  are  voidable  and  not  absolutely 
void.     Smith  v.  Ryan   (N.  Y.),  14-505. 

6.  Actions. 

Enforcement  of  judgment  against 
insane  person.  —  Under  the  provisions  of 
the  Iowa  code  authorizing  county  auditors  to 
collect  from  the  property  of  patients  in  insane 
hospitals  the  sums  expended  by  the  county  in 
their  behalf,  a  judgment  for  such  sums  may 
be  rendered  in  an  action  against  an  insane 
person  who  is  represented  therein  by  guard- 
ian, especially  where  the  guardian  does  not 
object  to  the  form  of  the  proceeding  or  move 
to  transfer  the  case  to  the  probate  or  other 
court.  Gressly  v.  Hamilton  County  (la.), 
15-354. 

The  fact  that  a  judgment  rendered  in  such 
an  action  declares  that  it  is  not  intended  as 
an  order  directing  the  sale  of  property  by  the 
guardian  does  not  prevent  the  enforcement  of 
such  judgment  by  execution  sale.  Nor  is  such 
sale  prevented  by  the  provisions  of  a  stipula- 
tion between  the  parties,  the  stipulation  be- 
ing merged  in  the  judgment.  Gressly  v.  Ham- 
ilton County  (la.),  15-354. 

7.  Insanity  as   Affecting   RESPONSiBjLiTy 
.  FOE  Cbime. 

a.  Forms  of  insanity. 

Epilepsy.  —  Proof  that  a  person  has  epi- 
lepsy does  not  necessarily  sliow  that  the  sub- 
ject is  so  disordered  mentally  as  to  be  at  all 
times  free  from   responsibility  for  hi«   acts. 

■Puople  c.  Gumbacuila   (N.  Y.),  18-425. 


916 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


Delirium  tremens.  —  Delirium  tremens 
is  a  form  of  insanity  which  will  excuse  a  per- 
son from  criminal  responsibility  the  same  as 
insanity  produced  by  other  causes.  State  v. 
Driggers    (S.  C),  19-1166. 

Inability  to  oommunioate  -nrlth 
others.  —  Where  »  prisoner  who  is  totally 
deaf  and  can  neither  read  nor  write  stands 
mute  on  his  arraignment  for  a,  felony,  and  a 
jury  duly  impaneled  and  sworn  for  the  pur- 
pose, finds  that  he  stands  mute  by  the  visita- 
tion of  God,  and  also  finds  that  he  is  in- 
capable of  pleading  to  and  taking  his  trial  on 
the  indictment  and  of  understanding  and 
following  the  proceedings  by  reason  of  his  in- 
ability to  communicate  with  and  be  communi- 
cated with  by  others,  the  latter  finding  is 
equivalent  to  a  finding  that  the  prisoner  is 
insane  within  the  meaning  of  the  Criminal 
Lunatic  Act,  1800,  and,  therefore,  an  order 
by  the  judge,  under  section  2  of  the  act,  that 
such  prisoner  be  kept  in  custody  until  his 
Majesty's  pleasure  shall  be  known,  is  prop- 
erly made.  Rex  v.  StaflFord  Prison  (Eng.), 
16-442. 

b.  Eeduction  of  degree  of  guilt. 

Under  the  system  of  criminal  jurisprudence 
prevailing  in  this  state  the  defense  of  in- 
sanity only  goes  to  the  question  of  the  guilt 
or  innocence  of  the  accused.  It  does  not 
operate  to  reduce  the  degree  of  guilt.  State 
V.  Maioni   (N.  J.),  20-204. 

c.  Evidence. 

(1)   Admissibility. 

Repntation.  —  The  insanity  of  a  person 
whose  mental  condition  is  at  issue  cannot  be 
proved  by  reputation  in  the  family  or  by  gen- 
eral reputation.  State  v.  Charles  (La.), 
18-934. 

Heredity.  —  Where  evidence  is  given  of 
personal  manifestations  of  the  insanity  of  a 
person,  proof  of  a  hereditary  tendency  may 
be  received  as  supporting  such  primary  evi- 
dence. People  V.  Gambacorta  (N.  Y.),  18- 
425. 

Conversations  of  defendant.  —  Evi- 
dence of  conversations  of  the  defendant  in  a 
criminal  case,  tendered  in  support  of  a  plea 
of  insanity,  cannot  be  excluded  on  the  ground 
of  being  self-serving  declarations.  State  v. 
Driggers   (S.  C),  19-1166. 

Discretion  of  conrt.  —  On  the  trial  of 
a  special  issue  of  insanity  interposed  by  a, 
person  charged  with  a  crime,  where  the  de- 
fendant in  rebuttal  calls  a  witness  and  ques- 
tions him  as  to  the  insanity  of  the  defendant, 
and  it  appears  that  the  subject  had  been  cov- 
ered by  the  defendant  in  the  examination  in 
chief,  the  admission  of  such  evidence  is  in  the 
discretion  of  the  trial  court  and  the  exclusion 
of  the  evidence  does  not  constitute  reversible 
error.     Steward  v.  State    (Wis.),  4^389. 

Scope  of  inquiry.  —  On  the  trial  of  an 
indictment  for  murder  in  which  the  defense 
of  alcoholic  insanity  is  set  up,  an  exception 
to  a  refusal  to  allow  the  question  "will  you 
kindly  tell  the  jury,  in  your  own  way.  just 


what  sort  of  a  man  "  the  defendant  appeared 
to  be  in  his  place  of  business,  is  untenable. 
State  V.  Quigley  (E.  I.),  5-920. 

(2)  Degree  of  proof. 

Preponderance    of    evidence.    —    The 

Rhode  Island  statute  providing  that  when- 
ever, on  the  trial  of  an  indictment,  the  ac- 
cused shall  set  up  his  insanity  as  a  defense, 
the  jury,  if  they  acquit  the  accused  on  such 
ground,  shall  state  that  they  have  so  ac- 
quitted him,  requires  the  defense  of  insanity 
in  a  criminal  case  to  be  set  up  by  the  accused, 
and  it  is  incumbent  on  him  to  sustain  it  by 
a  fair  preponderance  of  the  evidence.  State  v. 
Quigley  (E.  L),  3-920. 

An  instruction  to  the  jury  that  an  accused 
on  trial  for  murder,  who  sets  up  insanity  as 
a  defense  to  the  crime  charged  against  him, 
must  convince  the  jury  by  a  preponderance 
of  testimony  that  his  mind  was  so  deranged 
as  to  make  him  irresponsible  for  his  act,  does 
not  require  him  to  bear  a  burden  greater 
than  that  which  the  law  imposes  on  him. 
The  word  "  convince,"  in  the  connection  in 
which  it  is  used,  is  equivalent  to  "  satisfy," 
and  does  not  indicate  that  the  defendant  must 
prove  his  insanity  by  evidence  which  would 
produce  absolute  conviction  in  the  minds  of 
the  jury.    State  v.  Maioni  (N.  J.),  20-204. 

An  instruction  that  the  defense  of  insanity 
must  be  "  satisfactorily  established  "  requires 
a  higher  degree  of  proof  than  the  law  im- 
poses.    State  V.  Crowe  (Mont.),  18-643. 

(3)  Burden  of  proof. 

Where  the  defense  of  insanity  is  set  up  in  a 
criminal  case,  the  burden  of  proving  it  does 
not  rest  on  the  defendant,  but  the  prosecution 
must  prove  that  the  defendant  was  criminally 
responsible.  State  v.  Crowe  (Mont.),  18- 
643. 

The  presumption  that  every  person  is  sane 
until  the  contrary  appears  ordinarily  relieves 
the  prosecution  of  the  necessity  of  proving 
the  sanity  of  an  accused  person,  but  where 
during  the  progress  of  the  trial  evidence  tend- 
ing to  show  the  insanity  of  the  accused  is 
adduced  either  by  the  prosecution  or  the  de- 
fense, the  burden  is  on  the  prosecution  to 
prove  beyond  a  reasonable  doubt  that  the 
accused  was  sane  when  he  committed  the 
crime.     State  v.  Pressler  (Wjo.),  15-93. 

(4)   Weight  and  sufiiciency  of  evidence. 

On  an  indictment  for  murder,  temporary 
insanity  existing  at  the  time  of  the  homicide 
being  set  up  as  a  defense,  the  evidence  held 
to  furnish  no  gi'ound  on  which  the  jury  could 
found  a  reasonable  doubt  of  the  defendant's 
responsibility.  State  v.  Quigley  (R.  I.),  3- 
920. 

d.  Instructions. 

An  instruction  that  before  the  jury  can 
acquit  the  defendant  on  the  ground  of  insan- 
ity, they  must  find  that  he  was  "  laboring 
vinder  such  a  defect  of  reason  from  disease  of 
tlie  mind  as  not  to  know  —  that  is,  as  not  to 
have   sufficient   mental   capacity   to   know  — 
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the  nature  and  quality  of  the  act  he  was 
doing,  or,  if  lie  did  know  it,  that  he  did  not 
know  that  he  was  doing  wrong,"  is  not  incon- 
sistent with  a  further  instruction  that  in  or- 
der to  acquit  on  the  ground  of  insanity  it 
must  appear  that  the  defendant  was  "  affected 
with  insanity  to  such  a  degree  as  to  create  an 
uncontrollable  impulse  to  do  the  act  charged 
by  overriding  his  reason  and  judgment." 
State  V.  Crowe  (Mont.),  18-643. 

Disparagement  of  defense.  —  Where 
insanity  is  set  up  as  a  defense  in  a  criminal 
case  it  is  erroneous  for  the  court  to  charge 
as  follows :  "  The  defense  of  insanity  is  one 
which  may  be,  and  sometimes  is,  resorted  to 
in  cases  where  the  proof  of  the  overt  act  is  so 
full  and  complete  that  any  other  means  of 
avoiding  and  escaping  punishment  seems 
hopeless.  While,  therefore,  this  is  a  defense 
to  be  weighed  fully  and  justly,  and,  when  sat- 
isfactorily established,  must  recommend  itself 
to  the  favorable  consideration  of  the  human- 
ity and  justice  of  the  jury,  they  are  to  ex- 
amine it  with  care,  lest  an  ingenious  counter- 
feit of  such  mental  disease  or  disorder  should 
furnish  protection  to  guilt."  Such  instruc- 
tion requires  the  defense  to  be  "  satisfactorily 
established  "  by  the  defendant,  and  also  dis- 
parages the  defense.  State  r.  Crowe  ( llont. ) , 
18-643. 

Usurping  province  of  Jury.  —  On  the 
trial  of  it  special  issue  of  insanity  inter- 
posed by  a  person  charged  with  a  crime,  an 
instruction  to  the  jury  held  erroneous  as 
taking  the  question  of  insanity  from  the  jury. 
Steward  v.  State  (Wis.),  4-389. 

e.  Trial  of  issue. 

Where  a  plea  of  present  insanity  is  made 
on  behalf  of  the  accused,  the  judge  may  ap- 
point a  commission  of  experts  to  inquire  into 
the  mental  condition  of  the  defendant,  or  may 
refer  the  issue  to  a  jury.  State  v.  Charles 
(La.),  18-934. 

The  arraignment  of  the  accused  and  the 
fixing  of  the  case  for  trial,  after  the  appoint- 
ment of  such  a  commission,  will  not  be  set 
aside,  Where  it  appears  that  the  commission 
subsequently  reported  that  the  accused  was 
not  insane.     State  v.  Charles   (La.),  18-934. 

f.  Form  of  verdict. 

An  instruction  in  a  criminal  case  in  which 
insanity  is  set  up  as  a  defense  that  the  jury 
may  find  the  defendant  guilty  of  either  degree 
of  the  offense  charged,  or  not  guilty,  is  in- 
accurate because,  on  an  acquittal  on  the 
ground  of  insanity,  the  statute  provides  that 
the  verdict  must  be  "  not  guilty  by  reason  of 
insanity."     State  v.  Crowe   (Mont.),  18-643. 


INSOLVENCY. 

See  Banks  and  Banking,  7;  Corporations. 
Effect  of  insolvency  of  building  association, 

sec   BuiT.DiNG  and   Loan   Association, 

2,  5. 
Mitigation  of  damages  in  action  of  trover,  see 

Tbover  and  Conversion,  5  c. 


Priority  of  claims,  see  States,  8. 

Set-off    of   unmatured    notes    held    by    bank 

against  balance  of  insolvent  depositor, 

see  Gabnishment,  3  b. 
What     constitutes     insolvency,     see     Bank- 

buptcy,  3. 

Preference  of   claims    of   laborers.  — 

The  Illinois  statute  providing  that  on  the  in- 
solvency of  any  person,  corporation,  or  Arm, 
the  debts  owing  to  laborers  or  servants  for 
services  "  shall  be  considered  and  treated  as 
preferred  claims,"  merely  gives  a  preference 
to  claims  for  labor  or  services,  and  does  not 
give  to  the  laborers  a  lien  superior  to  the 
lien  of  a  pre-existing  valid  mortgage.  Sey- 
mour V.  Berg  (111.),  10-340. 


INSPECTION. 

Duty  of  master  of  vessel  to  inspect  life  pre- 
servers, see  Ships  and  Shipping,  5. 

Duty  of  master  to  inspect  machinery  ap- 
pliances, see  Master  and  Servant,  3  o 
(2). 

Duty  of  master  to  inspect  place  of  work,  see 
Master  and  Servant,  3  b. 

Impossibility  of  inspection  except  by  use,  see 
Master  and  Servant,  3  c  ( 2 ) . 

Right  of  accused  to  inspect  minutes. of  grand 
jury,  see  Grand  Jury,  5  b. 

Right  of  counsel  to  inspect  papers  in  criminal 
case,  see  Criminal  Law,  6  m  (11). 

Right  of  purchaser  to  inspect  goods,  see 
Sales,  6  a. 

Right  of  stockholders  to  inspect  books,  see 
Corporations,  8  e  (3). 

Right  to  inspect  public  records,  sec  Records 
7. 

Validity  of  statute  providing  for  inspection 
of  factories,  see  Labor  Laws,  1  a. 

INSPECTION   LAWS. 

See  Food,  3. 

Power  of  states  to  pass  inspection  laws,  see 
Interstate  Commerce,  2  b  (2). 

INSTITUTES. 

Teachers'  institutes,  see  Schools,  7  c. 

INSTRUCT. 

Duty  of  master  to  instruct  servants,  see  Mas- 
ter and  Servant,  3  d. 

INSTRUCTIONS. 

See  Criminal  Law;  Trial,  3. 

Action  by  passenger  against  carrier,  see  Cab- 

RIErs,  6  1. 
Action  for  injuries  by  dog,  sec  Animals,  2  d. 
Breach    of    promise    cases,    see    Breach    c  r 

Promise  of  Marriage,  2  e. 
Reciting  abstract  on  appeal,  see  Appeal  and 

Krror,  8  c, 
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INSULATION. 

Iiiability  for  failure  to  insulate  electric  wires, 
see  Electbicity,  2. 


INSULTS. 

Liability  of  carrier  for  insults  to  passengers, 
see  Cakriers,  6  e  ( 4 )    ( a ) . 

Privilege  of  witness  as  to  insulting  questions, 
see  Witnesses,  4  g  (5). 

Eight  of  husband  to  recover  exemplary  dam- 
ages for  insulting  language  to  wife,  see 

HtrSBAND  AND  WlFE,  3  a. 


INSURABLE   INTEREST. 

See    Benevolent    ob    Beneficial   Associa- 
tions, 8  a;  Insurance. 


INSURANCE. 

1.  Insurance  Companies,  920. 

a.  In  general,  920. 

b.  Statutory  regulation,  920. 

2.  Insurance  Agents,  921. 

a.  Existence  of  relation,  921. 

b.  Eights,  powers,  and  duties,  921. 
u.  Actions,  921. 

3.  Contracts    op    Insurance    in    Gen- 

eral, 921. 

a.  Existence  of  contract,  921. 

b.  Place  of  contract,  923. 

c.  Provisions  in  contract,  923. 

(1)  Validity,  923. 

(2)  Construction,  923. 

(3)  Warranties    or    representa- 

tions, 923. 

(4)  Waiver    of    provisions    and 

estoppel  to  allege  breach, 
923. 

d.  Reformation  of  contract,  923. 

e.  Cancellation   and   forfeiture,   924. 

f.  Assignment    of    contract    by    in- 

sured, 924. 

g.  Actions,  925. 

4.  Reinsurance,  925. 

5.  Fire  Insurance,  926. 

a.  Statutory  regulation  of  business, 

926. 

b.  Nature  of  contract,  926. 

c.  Validity  of  contract,  926. 

d.  Parties  to  contract,  926. 

(1)  What    parties    have    insur- 

able interest,  928. 

(2)  Policy  made  payable  to  es- 

tate   of   deceased    person, 
926. 

e.  Form  of  contract,  927. 

(1)  Statutory  regulation,  927. 

(2)  Parol   contracts.   927. 

(3)  Signature  of  policy,  927. 

f.  Construction  of  contract,  927. 

( 1 )  In  general,  927. 

(2)  Divisibility     of     contract, 

927. 


(3)  Duration  of  contract,  928. 

(4)  The  risk,  928. 

(5)  Property  covered,  928. 

(6)  Warranties    and    represen- 

tations, 928. 
g.   Particular    provisions   of   policy, 
929. 

(1)  Provisions  as  to  ownership 

in  general,  929. 

(2)  Condition      requiring     sole 

and  unconditional 
ownership,  929. 

(a)  In  general,  929. 

(b)  What        constitutes 

breach,  929. 

(c)  Waiver,  930. 

(3)  Provision    against    change 

in  title,  interest, 
or  possession,  930. 

(a)  In  general,  930. 

(b)  Clause  avoiding  pol- 

icy on  commence- 
ment of  foreclos- 
sure,  931. 

(c)  What        constitutes 

breach,  931. 

(4)  Condition    against    incum- 

brances, 932. 

(a)  In  general,  932. 

(b)  Waiver,  932. 

(6)    Condition   against  vacancy, 
disuse,  and  neglect,  932. 

(6)  Condition    against    hazard- 

ovis   use    and   occupation, 
933. 

(7)  Condition    against  increase 

of  risk,  933. 

(8)  Earthquake  clause,  934. 

(9)  Fallen  building  clause,  934. 

(10)  Explosion  clause,  934. 

(11)  Provisions    regarding    loca- 

tion of  property,  934. 

(12)  Option    to     repair    or    re- 

build, 935. 

(13)  Provisions  regarding  other 

insurance,  935. 

(14)  Condition    against    assign- 

ment of  policy,  935. 

(15)  Mortgage  clause,  936. 

(16)  Iron  safe  clause,  936. 

(a)  In  general,  936. 

(b)  Sufficiency  of  inven- 

tory, 936. 

(17)  Provision  for  suspension  of 

liability,  937. 
h.  Renewal  of  policy,  937. 
i.  Assignment   of   policy   after  loss, 

937. 
j.  Cancellation  of  policy,  937. 

( 1 )  What  constitutes,  937. 

(2)  Notice  to  insured,  937. 

(3)  Return    or    tender   of    pre- 

miums, 938. 
k.  Reformation  of  policy,  938. 
I.  Loss  and  adjustment,  938. 

(1)  What    constitutes    loss    or 

damage  by  fire,  938. 

(2)  Rights  of  mortgagee  upon 

occurence  of  loss,  938. 

(3)  Subrogation    of    insurer    to 
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rights  of  insufed  Against 
person  causing  loss,  939. 
<4)  Arbitration    and    appraise- 
ment, 939. 

(5)  Effect  of  adjustment,  939. 

(6)  Notice  and  proofs  of  loss, 

939. 
(a)   In  general,  939. 
(h)  Waiver  of  proofs  of 
loss,  940. 
m.  Action  on  policy,  941. 

(1)  Nature  of  action,  941. 

(2)  Time  to  sue,  941. 

(3)  Parties,  941. 

(4)  Defenses,  941. 

(5)  Declaration,     pHitiOn,     or 

complaint,  942. 

(6)  Plea  or  answer,  942. 

(7)  Evidence,   942. 

(8)  Nonsuit    or     direction     of 

verdict,  942. 

(9)  Instructions,  943. 
<10)   Judgment,  943. 

n.  Recovery  of  payment  induced  by 
fraud,  943. 

6.  Marine  Insxjkance,  943. 

7.  Life  Insueancb,  944. 

u.  Statutory   regulation   in  general, 
944. 

b.  Validity  of  contract,  944. 

c.  Nature  of  contract,  945. 

d.  Parties,  945. 

(1)  Persons    having    insurable 

interest,  945. 

(2)  Rights  of  beneficiaries,  945. 

e.  Construction  of  contract,  946. 

( 1 )  In  general,  946. 

(2)  Warranties    and    represen- 

tations, 946. 

(a)  In  general,  946. 

(b)  Breach,   947. 

f.  Provisions  of  policy,  948. 

(1)  Beneficiaries,  948. 

(2)  Incontestable  clause,  948. 

(3)  Paid-up  insurance,  949. 

(4)  Cause  of  death,  949. 

(5)  Limitation  of  time  to  sue, 

949. 

g.  Cancellation  and  forfeiture,  949. 
.  Assignment  of  policy,  950. 
i.  Recovery  of   money  paid  on   pol- 
icy, 9S0. 
j.  Actions,  950. 

(1)  In  general,  950. 

(2)  Defenses,  950. 

(3)  Pleading,  950. 

(4)  Evidence,  950. 

(a)  Presumptions      and 

burden     of     proof, 
950. 

(b)  Admissibility,  951. 

(c)  Sufficiency,  951. 
8.  AOCtftENT  iNSCBANCfi,   952. 

a.  Accidents  insured  against,  9S2. 

(1)  External,   viMent,   and   ac- 

cidental means,  952. 

(2)  Accident  to  insured  in  spe- 

cial occupation,  952. 

(3)  Fata!   disability,  953. 

(4)  Sunstroke,  953. 


(5)  Death  by  accident,  953. 

b.  Accidents  excepted,  953. 

(1)  Voluntary  exposure  to  Un- 

necessary danger,  963. 

(2)  Injuries  from  poison,  963. 

(3)  Injuries  caused  by  disease, 

954. 

(4)  Injuries   received   while  on 

roadbed  of  railroad,  954. 

(5)  Injuries  while  under  influ- 

ence of  intoxicants,  954. 

c.  Notice  and  proof  of  injury,  954. 

d.  Proximate  cause,  954. 

e.  Actions,   955. 

(1)  Time  to  sue,  955. 

(2)  Pleading,   955. 

(3)  Evidence,  955. 

(4)  Instructions,  966. 
9.  Health  InsCeakce,  956. 

10.  Liability  Insurance,  966. 

a.  Validity  and  construction  of  con- 

tract, 966. 

b.  Parties,  956. 

c.  When  liability  accrues,  956. 

d.  Extent  of  liability  of  insurer,  957. 

e.  Actions,  957. 

11.  Mutual  Insurance,  967. 

a.  Statutory  regulations,  957. 

b.  Powers  of  company,  957. 

c.  Membership,  957. 

(1)  Commencement     and     ter- 

mination, 957. 

(2)  Rights  of  members,  958. 

d.  Assessments,  958. 

e.  Reorganization,  958. 

f.  Dissolution,  958. 

g.  Actions,  968. 

Accident  insurance  company  as  necessary 
party  to  action  for  negligence  causing 
injury  insured  against,  see  Parties  to 
Actions,  1. 

Adjusting  claims  for  fire  insurance  as  doing 
business  in  state,  see  Cohpobations, 
13  c   (6). 

Application  of  insurance  money  on  destruc- 
tion of  mortgaged  property,  see  MOBt- 
gaqes  AND  Deeds  of  Trust,  10  a. 

Bailees  as  insurers,  see  Bailment,  2. 

Computation  of  time  of  duration  of  insur- 
ance policy,  see  Time. 

Contract  between  fire  insurance  companies, 
as  monopoly,  see  Monopolies  and  Cor- 
poBATE  Trusts,  2  b. 

Duty  of  factor  to  insure  principal's  goods, 
see  FactoBs,  3. 

Duty  of  mortgagee  to  procure  insurance  on 
mortgaged  property,  see  Mortgages  and 
Deeds  or  Teust,  9. 

Exemption  of  life  insurance  money  from  ex- 
ecution, see  Executions,  5  b. 

Fraternal  insurance,  see  Benevolent  or 
Benepicial  Associations. 

Insurable  interest,  of  railroad  in  property 
along  right  of  way,  see  Railroads,  3  "a  ' 

Judicial  notice  of  practice  of  life  insurance 
companies,  see  Evidence,  1  e. 

Law  governing  Insurance  contracts,  see  Con- 
flict of  Laws,  3d  (3). 
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Liability   for   negligent   burning   of   insured 

property,  see  Fires,  2  a. 
Limitation   of   actions   on   foreign   insurance 

policy,  see  Limitation  of  Actions,  2  a. 
Matters  concluded  by  judgments  in  action  on 

fire   insurance   policy,    see   Judgments, 

6  b  (1). 
Reformation  of  insurance  policy  for  mutual 

mistake,  see  Retobmation  of  Instbtj- 

MENTS. 

Right  of  owner  of  insured  property  to  sue 

wrongdoer  for   destruction  by   fire,  see 

FlEES,   9. 
Right  of  pledgee  of  policy  to  collect  insurance 

money,    see    Pledge    and    CoUiATERAL 

Security,  2. 
Rule  as  to  forfeiture  applied  to  insurance,  see 

Forfeitures. 
Stipulation  for   arbitration   of  disputes,   see 

Arbitration  and  Award,  2. 
Subrogation  of  insurance  company  to  rights 

of  assured  against  wrongdoer,  see  Sub- 
rogation, 1  f. 
Subrogation  of  insurer  to  rights  of  insured, 

see  Parties  to  Actions,  1. 
Waiver   of   privilege   as   to    communications 

between    applicant    and    his    physician, 

see  Witnesses,  3d  (7). 
Warehousemen  as  insurers,  see  Warehouses, 

1. 

1.  Insurance  Companies. 
a.  In  general. 

Dnratlon    of    corporate    existence.    — 

The  nature  and  purpose  of  a  life  insurance 
company  denote  perpetuity,  and  therefore  a 
provision  of  its  charter  that  it  shall  have 
"  perpetual  succession  "  will  not  be  construed, 
according  to  the  general  rule,  as  meaning  a 
continuance  of  succession  merely  during  the 
period  for  which  the  corporation  may  lawfully 
exist,  so  as  to  bring  such  a  company  within 
the  operation  of  the  Missouri  statute  (Rev. 
St.  1855,  p.  369,  §  1 )  limiting  corporate  exist- 
ence to  a  period  of  twenty  years  in  the  ab- 
sence of  some  special  provision  to  the  con- 
trary. State  V.  German  Mutual  Life  Ins.  Co. 
(Mo.),  19-1210. 

Right  to  issue  "  deferred-dividend 
insurance."  —  The  laws  of  New  York  au- 
thorize the  issuance  by  life  insurance  com- 
panies of  that  state  of  "  deferred-dividend  in- 
surance "  policies,  wherein  by  the  terms  of 
the  contract  the  accumulated  assets  of  surplus 
are  only  to  be  distributed  in  longer  periods 
than  five  years.  Equitable  Life  Assur.  Soc. 
r.  Host  (Wis.),  4-^13. 

Right  to  abandon  issuance  of  as- 
sessment policies  and  issue  only  old 
line  insurance.  —  Where  an  insurance  com- 
pany has  the  charter  right  to  issue  both  as- 
sessment and  old-line  policies,  and  there  is 
nothing  in  its  charter  or  in  its  contracts  with 
assessment  members  that  it  shall  continue 
•  to  do  that  kind  of  business,  the  company  may 
cease  writing  assessment  policies  and  restrict 
itself  entirely  to  old  line  or  legal  reserve  in- 
surance, leaving  the  assessment  members  in  a 
class  by  themselves.  Green  v.  Hartford  Life 
Ins,  Co.  (N.  Oar.),  4-360, 


Right  of  policyholder  to  equitable 
relief  for  iraste  and  mismanagement 
of  officers.  —  Where  the  charter  of  a  life 
insurance  company  provides  that  its  capital 
stock  shall  consist  of  a  certain  amount  upon 
which  its  stockholders  shall  be  entitled  to 
receive  dividends  not  exceeding  a  certain  per- 
centage, that  the  company's  net  earnings  arc 
to  be  accumulated,  that  the  company  is  to  be 
conducted  on  the  mutual  plan,  and  that  the 
surplus  of  net  earnings  over  the  dividends  is 
to  be  equitably  applied  for  the  benefit  of  the 
policyholders,  a  policyholder  who  has  elected 
to  receive  his  equitable  share  of  such  surplus 
may  maintain  a  bill  in  equity  for  relief  in 
behalf  of  himself  and  all  other  policyholders, 
upon  a  showing  that  by  reason  of  abuse  of 
discretion,  wrongs,  fraud,  waste,  mismanage- 
ment, and  inequitable  conduct  on  the  part  of 
the  company,  its  officers,  stockholders,  and 
agents,  the  company,  its  officers  and  stock- 
holders have  wrongfully  retained  and  fraudu- 
lently wasted  and  misappropriated  to  them- 
selves a  large  portion  of  the  surplus  belonging 
to  the  policyholders,  and  that  certain  of  the 
stockholders  in  a  pending  suit  have  asserted 
their  ownership  of  and  right  to  the  whole  or  a 
portion  of  such  surplus  as  against  the  policy 
holders.  A  bill  alleging  specific  instances  of 
such  waste  and  mismanagement  is  good  as 
against  a  demurrer  based  on  the  ground  that 
it  states  no  cause  of  action.  Brown  i;. 
Equitable  Life  Assurance  Soc.  (U.  S.),  10- 
402. 

Responsibility  for  acts  of  agent.  — 
An  insurance  company,  establishing  a  local 
agency,  is  responsible  to  the  parties  with 
whom  the  agent  transacts  business  for  his 
acts  and  declarations  within  the  scope  of  his 
employment,  and  to  the  extent  of  the  au- 
thority apparently  conferred  upon  him  by  the 
company,  and  a  limitation  upon  such  ap- 
parent authority,  not  communicated  to  the 
insured  before  he  acted  upon  the  representa- 
tions or  conduct  of  the  agent,  will  not  relieve 
the  company  from  liability,  unless,  after  dis- 
covery of  the  want  of  authority  in  the  agent, 
the  insured  has  precluded  himself  from  the 
assertion  of  his  rights  by  laches.  Medley  v. 
German  Alliance  Ins.  Co.   (W.  Va.),  2-99. 

b.  Statutory  regulation. 

Validity  of  statute  permitting  recov- 
ery of  damages  for  vexatious  refusal 
to  pay  loss.  —  A  statute  providing  that 
where  it  appears  in  an  action  against  an  in- 
surance company  on  a  policy  that  the  com- 
pany has  vexatiously  refused  to  pay  a  loss, 
the  court  or  jury  may  allow  the  plaintiff  in 
addition  to  the  amount  of  the  loss,  a  reason- 
able attorney's  fee  and  damages  not  exceeding 
ten  per  cent,  of  the  loss,  is  not  unconstitu- 
tional. Williamson  v.  Liverpool,  etc.,  Ins.  Co. 
(U.  S.),  5-402. 

Validity  of  statute  permitting  recov- 
ery of  damages  for  failure  to  pay  loss 
within  certain  time.  —  The  Georgia  stat- 
ute providing  for  the  recovery  of  damages  and 
attorney's  fees  against  insurance  companies 
for  failure  to  pay  losses  within  sixty  days 
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after  demand,  is  not  violative  of  the  Four-  - 
teenth  Amendment  of  the  Constitution  of  the 
United  States  or  of  any  of  the  provisions  of 
paragraphs  2,  3,  and  4  of  article  1  of  the  con- 
stitution of  the  state  of  Georgia.  Harp  v. 
Fireman's  Fund  Ins.  Co.  (Ga.),  14-299. 

2.  Insurance  Aoents. 

a.  Existence    of   relation. 

Agreement  between  agents  of  several 
companies  to  share  commissions  as 
creating    agency    in   each    company.    — 

The  fact  that  the  agent  of  one  insurance  com- 
pany has  an  agreement  with  the  agent  of  an- 
other company  to  share  commissions  is  with- 
out effect  to  constitute  each  agent  the  agent 
of  both  companies.  McGraw  W.  W.  Co.  v. 
German  F.  Ins.  Co.    (La.),  12-1229. 

Agent  procuring  policy  from  agents 
of  other  companies  as  agent  of  insurer 
or  insured.  —  An  insurance  agent  to  whom 
a  merchant  makes  a  request  for  insurance, 
and  who,  acting  as  broker,  procures  all  or 
part  of  such  insurance  through  agents  of 
other  companies,  not  represented  by  him,  may 
be  the  agent  of  the  insured.  The  mere  fact 
that  he  receives  "  a  commission  from  a  com- 
pany which  he  does  not  represent  for  placing 
the  insurance  with  it  does  not  make  him  the 
agent  of  that  company."  McGraw  W.  W.  Co. 
V.  German  F.  Ins.  Co.    (La.),  20-1229. 

b.  Rights,  powers,  and  duties. 

Right  to  settle  claims  for  premiums. 

—  An  insurance  agent  having  authority  to 
represent  the  company  in  delivering  drafts  in 
payment  of  claims  under  policies,  binds  the 
company  by  his  acts  in  so  effecting  a  settle- 
ment of  the  claims,  regardless  of  any  restric- 
tions in  the  policies.  New  York  Life  Ins.  Co. 
V.  Chittenden  (la.),  13-408. 

Right  of  agent  to  commissions  on 
renewal  premiums  after  termination 
of  agency.  —  A  contract  between  a  life  in- 
surance company  and  its  agent  providing  for 
the  payment  to  the  agent  of  commissions  on 
renewal  premiums  does  not  give  him  any 
right  to  such  premiums  after  the  termination 
of  the  agency  by  his  resignation,  especially 
where  the  contract,  when  construed  as  a 
whole,  discloses  a  contrary  intention  on  the 
part  of  the  parties.  Scott  v.  Travellers'  Ins. 
Co.  (Md.),  7-1166. 

Right  of  manager  to  recover  pre- 
miums collected  by  agent.  —  The  man- 
ager of  a  life  insurance  society  who  appoints 
an  agent  to  canvas  for  applications  and  to 
collect  premiums  on  all  policies  obtained  by 
him,  the  premiums  collected  to  be  paid  by  the 
agent  to  the  manager,  has,  as  between  him 
and  the  agent,  a  special  property  in  the  pre- 
miums collected  by  the  agent  and  is  entitled 
to  receive  them.  This  right  gives  him  a  rem- 
edy against  the  agent  upon  his  refusal  to  pay 
over  the  same  as  directed.  Hazelton  v.  Locke 
(Me.),  16-1009. 

c.  Actions. 
Trover  as  remedy  against  agent  with- 
holding   premiums    collected.    —    Where 


the  defendant  is  the  agerit  of  the  plaintiff  for 
the  collection  and  paying  over  not  of  a  single 
life  insurance  premium,  but  of  such  as  are 
payable  for  all  policies  effected  by  him,  and 
he  is  entitled  to  receive  as  commission  a  cer- 
tain percentage  of  such  premiums  when  paid 
over,  an  action  of  trover  by  the  principal 
might  be  unjust  to  the  agent  by  depriving 
him  of  his  right  of  set-off  and  other  legal  de- 
fenses.   Hazelton  v.  Locke  (Me.),  15-1009. 

3.    CONTKACTS  OF  INSUEANCE  IN  GENEEAL. 

a.  Existence  of  contract. 

Necessity  that  policy  be  counter- 
signed. —  A  life  insurance  policy,  or  a  bene- 
fit certificate  in  a  fraternal  insurance  asso- 
ciation, which  is  not  countersigned  by  the 
proper  officer  as  required  by  its  provisions,  is 
invalid,  and  the  defect  is  not  cured  by  the 
fact  that  the  corporate  seal  of  the  insurer  is 
attached  to  the  policy.  Caywood  v.  Supreme 
Lodge  (Ind.),  17-503. 

Necessity  of  delivery  of  policy.  —  In 
the  absence  of  such  a  stipulation  in  the  appli- 
cation or  policy  as  makes  the  actual  delivery 
of  the  policy  a  condition  precedent  to  the  con- 
summation of  the  contract  of  insurance,  the 
actual  delivery  or  nondelivery  of  the  policy 
is  not  of  itself  conclusive  evidence  of  the 
completion  of  the  contract  of  insurance;  but 
the  unconditional  acceptance  of  the  applica- 
tion by  the  insurer  is  a  consummation  of  the 
contract.  Hartford  Fire  Ins.  Co.  v.  Whit- 
man  (Ohio),  9-218. 

Where  there  is  no  oral  agreement  for  in- 
surance prior  to  the  policy,  if  a  policy  has 
been  executed  in  form,  but  has  not  passed 
out  of  the  possession  of  the  insurer  or  his 
agent  and  no  payment  of  premium  has  been 
made,  the  contract  is  prima  facie  incomplete ; 
and  the  burden  is  upon  the  party  who  asserts 
that  there  is  a  contract  to  show  that  the 
policy  became  operative  by  the  intention  of 
both  parties.  Hartford  Fire  Ins.  Co.  v.  Whit- 
man (Ohio),  9-218. 

Risk  rejected  before  delivery  of  pol- 
icy. —  Where,  there  being  no  oral  agreement 
for  insurance  to  take  effect  prior  to  the  issue 
of  the  policy,  upon  an  application  for  insur- 
ance at  less  than  the  regular  rate,  an  agent 
wrote  up  and  countersigned  a  policy  and. 
without  parting  with  the  possession  thereof, 
wrote  to  the  applicant  that  he  had  "  issued  " 
a  policy,  but  would  hold  the  same  until  he 
should  have  time  to  hear  from  his  company, 
and  the  company  thereafter  rejected  the  risk 
and  the  agent  forwarded  the  policy  to  the 
company,  these  facts  constitute  no  nroof  of 
a  consummated  contract  of  insurance,  al- 
though the  applicant  may  not  have  received 
notice  of  the  refusal  of  the  risk.  Hartford 
Fire  Ins.  Co.  v.  Whitman  (Ohio),  9-218. 

Necessity  that  insurer  incur  some 
liability  as  consideration  for  premiums. 
—  To  constitute  a  consideration  for  the  pay- 
ment of  premiums  on  a  policy  of  life  insur- 
ance, the  insurer  must  incur  a  liability  by  a 
contract  which  is  not  affected  by  any  infirm- 
ity which  it  may  elect  to  interpose  as  a  de- 
fense to  an  action  on  the  policy  if  the  life  in- 
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sured  should  end.    Metropolitan  Life  Ins.  Co. 
V.  Felix  (Ohio),  4-121. 

Executory  parol  contract.  —  A  parol 
contract  of  insurance,  as  distinguished  from 
a  parol  agreement  to  issue  a  policy,  must  not 
be  executory,  but  must  take  effect  in  prwsenti. 
Hartford  Fire  Ins.  Co.  v.  Whitman  (Ohio), 
9-218. 

b.  Place  of  contract. 

Power  of  parties  to  fix  by  stipulation 
in  policy.  —  In  the  absence  of  statute,  the 
parties  to  a  contract  may  agree  on  the  place 
of  the  contract,  and  a  provision  in  a.  policy 
of  life  insurance  that  the  place  of  the  contract 
shall  be  the  home  office  of  the  insurance  com- 
pany is  effective.  Williams  v.  Mutual  Reserve 
Fund  Life  Assoc.   (N.  Car.),  13-51. 

«.  Provisions  in  contract. 

(1)   Validity. 

Iiimitation  of  time  to  sue  in  absence 
of  statute.  —  In  the  absence  of  any  statu- 
tory provision  to  the  contrary,  a  provision 
in  an  insurance  policy  limiting  the  time  with- 
in which  suit  may  be  brought  thereon  to  a 
period  less  than  that  fixed  by  the  general 
statute  of  limitations  is  valid  and  binding. 
Caywood  v.  Supreme  Lodge  (Ind.),  17-503. 

Parties  to  a  contract  of  insurance  may,  by 
a  provision  inserted  in  the  policy,  lawfully 
limit  the  time  within  which  the  suit  may  be 
brought  thereon,  provided  the  period  of  limi- 
tation fixed  is  not  unreasonable.  Appel  v. 
Cooper  Ins.  Co.    (Ohio),  10-821. 

A  stipulation  in  a  policy  of  insurance  limit- 
ing the  time  in  which  an  action  to  recover 
the  loss  covered  by  the  policy  can  be  begun  is 
valid.  Heilig  v.  ^tna  L.  Ins.  Co.  (N.  C), 
20-1290. 

Statutes  invalidating  provision  lim- 
iting time  to  sue.  —  In  Indiana  there  is  a 
statute  which  renders  void  any  provision  in 
a  policy  of  a  foreign  insurance  company  doing 
business  in  that  state,  limiting  the  time  with- 
in which  suit  can  be  brought  thereon  to  less 
than  three  years.  Caywood  v.  Supreme  Lodge 
(Ind.),  17-503. 

( 2 )   Construction. 

Adopting  construction  most  favor- 
able to  insured.  —  Where  the  terms  of  a 
policy  of  insurance  are  not  clear,  or  are  capa- 
ble of  two  constructions,  the  one  which  is  the 
most  favorable  to  the  insured  will  be  adopted. 
Preferred  Accident  Ins.  Co.  v.  Fielding 
(Colo.),  9-916. 

It  has  become  a  settled  rule  in  the  con- 
struction of  contracts  of  insurance  that  poli- 
cies of  insurance  will  be  liberally  construed 
to  uphold  the  contract,  and  conditions  con- 
tained in  them  which  create  forfeitures  will 
be  construed  most  strongly  against  the  in- 
surer, and  will  never  be  extended  beyond  the 
strict  words  of  the  policy.  Haas  v.  Mutual 
Life  Ins.  Co.   (Neb.),  19-58. 

If  a  clause  in  a  contract  of  insurance  is 
susceptible  of  two  interpretations,  that  one 
will  be  adopted  which  is  most  favorable  to 


the  insured.    Peterson  v.  Manhattan  Lifevlns. 
Co.  (111.),  18-96. 
Application   as   part   of    contract.  — 

Where  a  life  insurance  policy  states  that  a 
part  of  the  consideration  for  the  agreement 
of  the  insurance  company  is  the  application 
for  the  policy,  which  is  made  a  part  of  the 
contract,  and  the  application  itself,  which  is 
annexed  to  the  policy  and  signed  by  the  in- 
sured, contains  a  statement  that  it  shall  be- 
come a  part  of  the  contract  for  insurance 
thereby  applied  for,  the  policy  and  tlie  appli- 
cation together  constitute  the  contract  be- 
tween the  parties,  and  both  alike  are  to  be 
considered  in  determining  their  rights.  Lee 
V.  Prudential  Life  Ins.  Co.  (Mass.),  17-236. 

(3)   Warranties  or  representations. 

Breach  of  ivarranty  as  rendering 
policy  void  or  voidable.  —  An  untrue 
warranty  in  an  application  for  insurance  does 
not  render  the  policy  void,  but  only  voidable 
at  the  election  of  the  insurer.  Modern 
Woodmen  of  America  v.  Vincent  (Ind.),  14- 
89. 

False  swearing  as  avoiding  policy.  ^ 
When  by  the  provisions  of  an  insurance  policy 
it  shall  be  void  in  case  of  fraud  or  false 
swearing  by  the  insured,  such  false  swearing 
in  order  to  defeat  a  recover}-  must  be  inten- 
tional and  done  for  the  purpose  of  defrauding 
the  insurer.  Medley  v.  German  Alliance  Ins. 
Co.  (W.  Va.),  2-99. 

Breach  of  condition  as  to  one  of  sev- 
eral objects  of  insurance.  —  W)iere  an 
insurance  policy  is  issued,  and  different  classes 
of  property  are  insured,  each  class  being  sepa- 
rated from  the  others  and  insured  for  a 
specific  amount,  and  there  is  a  breach  of  the 
conditions  of  the  contract  as  to  one  class  of 
the  property  insured,  the  contract  should  be 
considered  as  not  one  entire  in  itself,  but  as 
one  which  is  severable,  and  in  which  the 
separate  amounts  specified  may  be  distin- 
guished, ajid  a  recovery  had  for  one  or  more 
of  them  without  regard  to  the  other,  pro- 
vided the  contract  is  not  affected  by  any 
question  of  fraud,  act  condemned  by  public 
policy,  or  any  increase  of  the  risk  of  the 
company  on  the  whole  property  insured  be- 
cause of  the  breach.  Miller  1".  Delaware  Ins. 
Co.   (Okla.),  2-17. 

Violation  of  condition  affecting  prop- 
erty destroyed.  —  A  policy  of  insurance 
placing  separate  valuations  upon  separate 
subjects  will  not  be  severable  if  tlie  risk  in- 
tended to  be  excluded  by  a  condition  which 
has  been  violated  affected  the  item  of  prop- 
erty for  the  destruction  of  which  a  recovery 
is  sought.  Republic  County  Mut.  F.  Ins.  Co. 
r.  Johnson   (Kan.),  2-20. 

Missouri  statute.  —  The  Missouri  stat- 
ute providing  that  warranties  of  facts  or  con- 
ditions in  applications  for  and  in  policies  of 
fire,  tornado,  or  cyclone  insurance  shall,  if 
not  material  to  the  risks  insured,  be  deemed 
representations  only,  does  not  affect  war- 
ranties of  facts  or  conditions  which  are  ma- 
terial to  the  risks.  Connecticut  Fire  Ins.  Co. 
V.  Manning  (U.  S.),  15-338. 
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Question  tor  court.  —  Where  a  promise 
in  a  policy  of  insurance  is  declared  to  be  a 
warranty,  the  only  concern  of  the  courts  in 
the  absence  of  a  contrary  statutory  enact- 
ment is  to  ascertain  whether  it  has  been  com- 
plied with.  St.  Landry  Wholesale  Mercan- 
tile Co.  V.  New  Hampshire  F.  Ins.  Co.  (La.), 
3-821. 

(4)  Waiver   of    provisions    and   estoppel   to 
allege  breach. 

Application  of  nonwulver  plamie  as 
to  conditions  relating  to  inception  ot 
policy.  —  Restrictions  in  a  policy  of  insur- 
ance upon  the  power  of  the  agent  to  waive 
conditions  except  in  a  particular  manner  do 
not  apply  to  conditions  relating  to  the  in- 
ception of  the  contract.  Medley  v.  German 
Alliance  Ins.  Co,  (W.  Va.),  8-99. 

Nonwaiver  clause  is  notice  of  want 
of  authority  of  agent  after  inception 
pf  policy.  —  As  to  promissory  warranties 
for  the  violation  of  which  a  policy  is  ren- 
dered noneffective  after  it  has  once  become 
effective,  a  limitation  clause  upon  the  power 
of  the  agent  to  waive  conditions  is  not  only  a 
notice  to  the  insured  of  want  of  authority  to 
waive  such  conditions,  but  also  a  stipulation 
between  the  parties  that  the  agent  has  not 
and  shall  not  have  any  such  power.  Medley 
V.  German  Alliance  Ins.  Co.   (W.  Va.),  2-99. 

The  agent  of  an  insurance  company  cannot 
by  oral  contract  with  the  assured  waive  the 
express  terms  of  the  policy  and  extend  the 
time  of  payment  of  a  premium,  when  the 
policy  provides  that  none  of  its  terms  can  be 
varied  or  modified,  nor  any  forfeiture  waived 
nor  premiums  in  arrears  received,  except  by 
agreement  in  writing  signed  by  the  president, 
vice-president,  secretary,  or  assistant  secre- 
tary. MoElroy  v.  Metropolitan  Life  Ins.  Co. 
(Neb.),  19-28. 

Estoppel  to  allege  false  warranty  by 
act  of  agent.  .—  Where  an  insurance  agent, 
intrusted  with  blank  policies  and  authorized 
to  fill  up,  countersign,  and  deliver  them,  is 
correctly  informed,  by  the  person  whose  prop- 
erty he  undertakes  to  insure,  as  to  the  state 
of  the  title  and  other  facts  material  to  and 
affecting  the  inception  of  the  contract,  so 
far  as  inquiry  is  made  respecting  them,  and 
takes  no  written  application  for  the  insur- 
ance, and  then  issues  a  policy  embodying,  as 
warranties  therein,  facts  different  from  those 
which  were  given  to  him  by  the  insured,  the 
company  is  estopped  from  defending  a  claim 
for  loss  under  the  policy  on  the  ground  of 
such  false  recitals,  unless  it  is  shown  that 
the  insured  has  prior  or  contemporaneous 
notice  of  want  of  authority  in  the  agent  to 
waive  conditions.  Medley  v.  German  Alliance 
Ins.  Co,  (W.  Va.),  2-99. 

Waiver  of  false  -warranty  1>y  agent. 
—  A  fire  insurance  company  may  he  estopped 
by  the  conduct  of  its  agent,  acting  within 
the  apparent  scope  of  his  authority,  from 
availing  itself  of  a  false  answer  to  a  material 
question,  or  of  a  breach  of  warranty,  or  of 
a  violation  of  the  provisions  of  the  applica- 
tion or  policy,  notwithstanding  clauses  in  the 
application   or  policy  to  the  effect  that  the 


company  shall  not  he  bound  by  any  such 
conduct  or  representation  of  its  agent;  and 
such  estoppel  or  waiver  may  be  proved  by 
parol  evidence,  though  the  policy  or  applica- 
tion contains  clauses  to  the  effect  that  no 
waiver  shall  be  effective  unless  indorsed  in 
writing  on  the  policy  at  the  home  office  of 
the  company.  People's  Fire  Ins.  Assoc,  v. 
Goyne  (Ark,),  9-373. 

Waiver  of  breach  by  cancellation  of 
jjolicy.  —  A  cancellation  of  a  fire  insurance 
policy  by  an  agent  of  the  insurer  who  has  no 
authority  to  waive  conditions  except  by  in- 
dorsement on  the  policy  or  additions  thereto 
does  not  imply  a  waiver  of  a  prior  breach  of 
a  promissory  warranty  contained  in  tlie  pol- 
icy, nor  does  it  estop  the  insurer  from  setting 
up  such  breach  as  a  defense  to  an  action  on 
the  policy,  even  though  the  agent  has  knowl- 
edge of  the  breach  when  the  cancellation  is 
made.  Ruffner  v.  Dutchess  Ins.  Co.  (W. 
Va,),  8-866. 

Waiver  of  payment  of  preniium  by 
accepting  note.  —  A  life  insurance  com- 
pany waives  a  provision  in  the  policy  that  it 
is  not  to  take  effect  until  the  first  premium 
shall  have  been  paid  by  accepting  a  note  in- 
stead of  the  cash.  Lawrence  v.  Penn  Mut.  L. 
Ins.  Co.    (La,),   1-965. 

Accepting  delayed  payment  of  pre- 
mium as  waiver  of  forfeiture.  —  An  ac- 
tion of  a  life  insurance  company  in  accepting 
delayed  payments  of  premiums  held  to  amount 
to  a  waiver  of  forfeiture  of  the  policy  for  the 
nonpayment  of  the  premiums  when  due. 
Morgan  v.  Northwestern  National  Life  Ins. 
Co.   (Wash.),  7-382, 

Attempt  to  enforce  premium  note  as 
waiver  of  forfeiture  for  nonpayment. — 
Where  a  life  insurance  company,  after  mark- 
ing a  policy  on  its  policy  register  as  canceled 
for  nonpayment  of  a  premium  note,  not  only 
retains  the  note  but  continues  to  attempt  to 
enforce  it  against  the  insured,  it  thereby 
waives  a  condition  in  the  policy  for  forfeiture 
for  such  nonpayment.  Union  Central  Life 
Ins.  Co.  V.  Spinks  (Ky.),  7-913. 

Waiver  of  forfeiture  by  retention  of 
premium.  —  Forfeiture  for  breach  of  a 
promissory  warranty  is  not  waived  by  reten- 
tion of  the  premium  after  notice  thereof. 
Medlev  v.  German  Alliance  Ins.  Co.  (W.  Va.), 
2-99. 

Waiver  of  limitation  of  time  to  sue. 
-^A  provision  in  a  life  insurance  policy  lim- 
iting the  time  within  which  an  action  may 
be  brought  thereon,  being  for  the  benefit  of 
the  company,  may  be  waived  by  it.  Caywood 
V.  Supreme  Lodge   (Ind.),  17-503. 

Fresnutption  of  waiver.  —  Assuming 
that  a  requirement  as  to  counter  signature  of 
a  life  insurance  policy  by  a  designated  officer 
may  be  waived  by  the  insurance  company,  no 
presumption  of  such  a  waiver  arises  from 
mere  possession  of  the  policy  by  the  insured. 
Caywood  v.  Supreme  Lodge  (Ind.),  17-503. 

d.  Reformation  of  contract. 

Nonwaiver  clause  as  precluding  ref- 

criaation,  —  A' clause  in  a  policy  of  insur- 
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ancc  limiting  the  authority  of  the  agent  tn 
waive  conditions  is  not  a  notice  to  the  in- 
sured of  the  agent's  want  of  power  to  bind 
his  principal  in  respect  of  transactions  had 
between  them  before  the  policy  was  delivered, 
such  as  will  prevent  a  reformation  of  the 
contract  at  the  instance  of  the  insured  or 
preclude  him  from  relying  upon  a  waiver 
made  by  the  agent  prior  to  the  issuance  of 
the  policy.  Medley  v.  German  Alliance  Ins. 
Co.  (W.  Va.),  2-99. 

Failure  to  read  policy  as  laches  pre- 
cluding  reformation.  —  A  failure  to  read 
the  policy  of  an  insurance  within  a  short 
time  after  delivery  is  not  such  neglect  or 
laches  as  will  preclude  the  insured  from  re- 
forming the  same,  or  deprive  him  of  the 
benefit  of  a  waiver  by  the  company  through 
its  agent  unless  he  was  possessed  of  knowl- 
edge sufficient  to  put  him  on  inquiry  as  to 
the  limitations  upon  the  powers  of  the  agent 
contained  in  the  policy.  Medley  v.  German 
Alliance  Ins.  Co.    (W.  Va.),  2-99. 

e.  Cancellation  and  forfeiture. 

Forfeiture  for  nonpaymeiit  of  pre- 
mium. —  Where  a  life  insurance  agent  ac- 
cepts part  of  the  premium  in  cash  and  notes 
payable  to  himself  for  the  part  which  such 
agent  is  entitled  to  retain  as  compensation 
under  his  agreement  with  the  insurance  com- 
pany, such  notes  are  not  subject  to  the  for- 
feiture provided  for  in  the  policy  for  non- 
payment of  a  note  given  as  part  of  the  pre- 
mium. The  fact  that  the  company  subse- 
quently acquires  such  notes  from  the  agent 
does  not  change  this  rule.  Reppond  v.  Na- 
tional Life  Ins.  Co.   (Tex.),  15-618. 

Where  a  life  insurance  company  accepts 
cash  for  a  portion  of  the  premium  due  on  a 
policy  and  notes  for  the  balance,  each  note 
containing  the  provision  that  it  "  is  given 
said  company  upon  this  express  understand- 
ing or  agreement  that  for  any  loss  occurring 
by  death  after  this  note  is  due  and  remains 
unpaid,  then  said  company  shall  not  be 
liable,"  the  rights  of  the  parties  are  meas- 
ured by  said  provision  embodied  in  the  notes ; 
and  where  one  of  the  notes  is  not  paid  at 
maturity  because  of  the  failure  of  the  com- 
pany to  give  a  suflScient  notice  of  its  ma- 
turity, and  thereafter  a  tender  of  the  amount 
of  the  note  is  made  on  behalf  of  the  insured 
but  is  refused  by  the  company,  and  the  in- 
sured subsequently  dies,  it  cannot  be  claimed 
by  the  company  that  the  death  of  the  insured 
occurs  while  the  note  "  is  due  and  remains 
unpaid,"  and  hence  there  is  no  forfeiture. 
Kavanaugh  v.  Security,  etc.,  Ins.  Co.  (Tenn.), 
10-680. 

Sufficiency  of  notice  of  time  of  pay- 
ment of  premium  to  effect  forfeiture.  — 
In  the  absence  of  statute,  or  any  express 
provision  in  a  life  insurance  policy,  making 
sufficient  the  mere  mailing  of  a  communica- 
tion containing  information  of  the  approach- 
ing maturity  of  a  premium,  such  communica- 
tion must  actually  be  received  before  it  can 
be  operative  as  a  notice,  and  thereby  effect 
a  forfeiture  of  the  policy  upon  a  failure  to 


pay   on   the    day.      Kavanaugh    v.    Security 
etc.,  Ins.  Co.   (Tenn.),  10-680. 

If  a  life  insurance  company  has  been  in 
the  practice  of  notifying  the  insured  of  the 
time  when  his  premiums  fall  due,  and  of  the 
amount  thereof,  and  the  custom  has  been  so 
uniformly  and  so  reasonably  long  in  con- 
tinuance as  to  induce  the  insured  to  believe 
that  the  clause  for  forfeiture  for  nonpayment 
will  not  be  insisted  on,  but  that  »  notice  will 
precede  an  insistence  upon  the  forfeiture, 
and  the  insured  is  in  consequence  put  off  his 
guard,  such  notice  must  be  given,  and  if  not 
given,  no  advantage  can  be  taken  of  any  de- 
fault in  payment  which  the  custom  of  the 
insurance  company  has  thus  encouraged. 
Kavanaugh  v.  Security,  etc.,  Ins.  Co.  (Tenn.), 
10-680. 

Statutory  notice  of  the  time  of  payment 
of  a  premium  to  avoid  a  forfeiture  of  a  life 
insurance  policy  held  to  be  sufficient.  Neder- 
land  Life  Ins.  Co.  v.  Meinert  (U.  S.),  4- 
480. 

Necessity  of  notice  of  f  orf eitnre.  —  In 
case  of  a  breach  of  condition  invalidating  a 
policy  of  insurance,  the  insurer  is  not  bound 
at  its  peril,  upon  notice  of  such  breach,  to 
declare  the  policy  forfeited,  or  to  do  or  say 
anything  to  make  the  forfeiture  effectual, 
and  a  waiver  will  not  be  inferred  from  mere 
silence  or  inaction  on  its  part,  but  it  may 
wait  until  a  claim  is  made  under  the  policy 
and  then  rely  on  the  forfeiture  in  denial  of 
the  claim  or  in  defense  of  an  action  brought 
to  enforce  payment.  Weddington  v.  Pied- 
mont Fire  Ins.  Co.   (N.  Car.),  8-497. 

Right  of  insured  vrho  has  abandoned 
contract  to  damages  for  cancellation.— 
When  a  policyholder  in  a  life  insurance 
company  has  voluntarily  ceased  payment  and 
abandoned  his  policy  he  cannot  be  heard  to 
ask  damages  for  its  cancellation.  Green  v. 
Hartford  Life  Ins.  Co.   (N.  Car.),  4-360. 

Cancellation  by  insured.  —  Where  the 
insured  notifies  his  insurance  broker  to  can- 
cel a  policy,  and  the  broker  fails  to  do  so, 
the  policy  will  remain  in  effect,  as  the  in- 
surance company  must  be  notified  of  the  can- 
cellation in  order  to  make  it  effective.  Mc- 
Graw  W.  W.  Co.  v.  German  F.  Ins.  Co. 
(La.),  20-1229. 

f.  Assignment  of  contract  by  insured. 

Manner  of  assignment.  —  A  policy  of 
life  insurance  is  not  assignable  by  mere  de- 
livery unless  the  assignment  is  made  for  a 
valuable  consideration;  and  in  the  absence 
of  a  written  assignment,  a  holder  other  than 
the  beneficiary  must  show  that  he  is  a  bona 
fide  holder  and  the  manner  in  which  he  be- 
came such.  And  this  is  so  though  the  holder 
is  the  insured  person.  Cuyler  v.  Wallace 
(N.  Y.),  5-407. 

Presumption  of  ownership  after  as- 
signment. —  Where  a  son  has  duly  assigned 
and  delivery  a  policy  of  insurance  on  his 
life  to  his  father,  the  law  presumes  a  con- 
tinuance of  ownership  in  the  father;  and  this 
presumption  is  not  rebutted  by  evidence  of 
the  mere   possession   by  the   son  before  the 
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death  of  the  father  without  any  evidence  as 
to  the  manner  in  which  he  reacquired  posses- 
sion.    Cuyler  v.  Wallace   (X.  Y.),  5-407. 

g.  Actions. 

Necessity  that  person  attempting  to 
recover  on  policy  shoiv  insurable  in- 
terest. —  A  contract  of  insurance  is  a  eon- 
tract  of  indemnity,  and  any  person  attempt- 
ing to  enforce  a  claim  xinder  such  a  contract 
must  show  an  interest  in  the  subject-matter 
of  the  contract.  Bassett  v.  Farmers,  etc., 
Ins.  Co.    (Neb.),   19-252. 

Necessity  of  pleading  statute  invali- 
•  dating  provision  limiting  time  to  sue. 
—  In  an  action  on  a  life  insurance  policy 
which  contains  a  provision  limiting  the  time 
within  which  an  action  may  be  brought 
thereon  to  one  year  from  the  death  of  the 
insured,  if  the  plaintiff  relies  upon  the  stat- 
ute making  void  such  a  provision  in  a  policy 
issued  by  a  foreign  insurance  company,  the 
complaint  must  allege  all  of  the  facts  neces- 
sary to  bring  the  policy  sued  upon  within 
the  provisions  of  the  statute.  Oaywood  v. 
Supreme  Lodge   (Ind.),  17-503. 

Waiver  of  defense  of  want  of  con- 
sideration in  action  for  premium.  —  In 
an  action  to  recover  premiums  payable  to  an 
insurer  which  has  not  incurred  a  risk  not 
affected  by  any  infirmity  which  it  may  elect 
to  interpose  as  »  defense  to  an  action  on  the 
policy  after  the  death  of  the  insured,  the 
rights  of  the  parties  at  the  beginning  of  the 
action  should  determine  the  judgment,  and 
the  insurer  cannot  by  the  averments  of  its 
answer  effectively  waive  such  defense.  Metro- 
politan Life  Ins.  Co.  v.  Felix  (Ohio),  4- 
121. 

For  irliat  purpose  proofs  of  loss  are 
admissible  as  evidence.  —  Proofs  of  loss 
in  an  action  upon  an  insurance  policy  are 
admissible  to  prove  compliance  with  the  con- 
ditions of  the  policy,  but  for  no  other  pur- 
pose, and  it  is  error  to  refuse  an  instruction 
limiting  the  scope  and  effect  of  such  testi- 
mony. Order  of  United  Commercial  Travel- 
ers V.  Barnes  (Kan.),  7-809. 

Sufficiency  of  proof  to  establish  pol- 
icy. —  In  order  to  establish  the  relation  of 
insurer  and  insured,  in  parol,  as  existing  be- 
fore the  delivery  of  the  policy,  the  plaintiff 
must  do  so  by  full  and  clear  proof.  Jlart- 
ford  Fire  Ins.  Co.  v.  Whitman   (Ohio),  9-218. 

Deducting  unpaid  premiums  from  re- 
covery. —  The  amount  of  an  unpaid  note  for 
a  premium  should  be  deducted  from  the  re- 
covery on  a  policy  of  the  life  insurance  com- 
pany. Lawrence  v.  Penn  Mut.  L.  Ins.  Co. 
(La.),  1-965. 

Under  a  policy  of  life  insurance  providing 
that  any  indebtedness  of  the  insured  to  the 
insurer  shall  be  deducted  from  the  face  of 
the  policy  if  the  policy  becomes  a  claim 
against  the  insurer,  the  amount  of  an  un- 
paid premium  note,  together  with  the  inter- 
est thereon  from  its  date,  should  be  credited 
on  the  sum  payable  to  the  beneficiary  under 
the  terms  of  the  policy.  Union  Central  Life 
Ins.  Co.  V.  Spinka  (Ky,),  7-913. 


4.  Reinsurance. 

Construction  of  reinsurance  contract. 

—  A  provision  in  a  reinsurance  contract  that 
after  the  reinsured  shall  have  adjusted,  ac- 
cepted proofs  of,  or  paid,  the  lots,  it  shall 
forward  to  the  reinsurer  the  proof  of  its  loss 
and  claim  and  a  copy  of  the  receipt  taken  for 
payment,  means  that  a  copy  of  the  receipt  is 
to  be  sent  in  case  the  loss  has  in  fact  been 
paid,  but  does  not  mean  that  there  must  be 
payment  before  any  liability  exists  on  the 
part  of  the  reinsurer.  Allemannia  Fire  Ins. 
Co.  I.  Firemen's  Ins.  Co.   (U.  S.),  14-948. 

In  a  contract  for  reinsurance  a  clause  pro- 
viding that  "  losses,  if  any,  shall  be  payable 
pro  rata  with,  in  the  same  manner,  and  upon 
the  same  terms  and  conditions  as  paid  by  the 
said  reinsured  company  under  its  contracts 
hereunder  reinsured,  and  in  no  event  shall 
this  company  be  liable  for  an  amount  in  ex- 
cess of  a  ratable  proportion  of  the  sum  actu- 
ally paid  to  the  assured  or  reinsured  by  the 
said  reinsured  company  under  its  original 
contracts  hereunder  reinsured,  after  deduct- 
ing therefrom  any  and  all  liability  of  other 
reinsurers  of  said  contracts  or  any  part  there- 
of," means  that  the  reinsurer  shall  not  pay 
more  than  its  ratable  proportion  of  the  ac- 
tual liability  of  the  reinsured  after  deducting 
the  ratable  proportion  of  other  reinsurers, 
and  does  not  mean  that  the  reinsured  must 
actually  pay  such  liability  before  it  can  have 
the  benefit  of  the  reinsurance  contract.  Alle- 
mannia Fire  Ins.  Co.  r.  Firemen's  Ins.  Co. 
(U.  S.),   14-948. 

Xiiability  of  reinsurer  in  general.  — 
Where,  in  order  to  effect  the  inresurance 
of  the  policies  of  an  insolvent  life  insurance 
company  in  the  hands  of  receivers,  the  court 
appoints  actuaries  who  prepare  a  schedule  of 
all  the  policies  in  good  standing  in  the  insol- 
vent company,  as  a  basis  for  the  contract  of 
reinsurance,  and  another  insurance  company, 
with  such  schedule  before  it,  agrees  to  rein- 
sure those  policies  which  the  schedule  shows 
to  be  in  good  standing,  in  consideration  of  a 
portion  of  the  assets  of  the  company,  the  in- 
surer is  not  liable  on  a  policy  not  included 
in  the  actuaries'  schedule,  although  the  pol- 
icy is  a  valid  obligation  of  the  insolvent  com- 
pany. Kansas  Mutual  Life  Ins.  Co.  v.  White- 
head (Ky.),  13-301. 

Insolvency  of  reinsured  as  affecting 
liability  of  reinsurer.  —  The  liability  of 
the  reinsurer  to  the  reinsured  is  not  affected 
by  the  latter's  insolvency  or  inability  to  ful- 
fil its  own  contract  with  the  insured.  Alle- 
mannia Fire  Ins.  Co.  v.  Firemen's  Ins.  Cb. 
(U.  S.),   14-948. 

Payment  of  loss  by  reinsured  as  con- 
dition precedent  to  recovery.  —  In  the 
absence  of  contrary  provisions  in  a  reinsur- 
ance contract,  it  is  not  necessary  that  the 
reinsured  shall  pay  the  loss  before  proceed- 
ing against  the  reinsurer.  Allemannia  Fire 
Tns.  Co.  V.  Firemen's  Ins.  Co.  (U.  S.),  14- 
948. 

Pleading  in  action  on  reinsurance 
contract.  —  A  plea  of  estoppel  in  pais  in  an 
action   on   a  contract   of   reinsurance,   whicl^ 
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does  not  allege  that  the  defendant  misled  the 
plaintiff,  or  that  the  latter  relied  on  any 
representation  or  conduct  On  the  part  of  the 
former,  and  changed  its  status  or  did  or 
omitted  to  do  anything  by  reason  of  any 
such  representations  or  conduct,  but  merely 
alleges  that  if  the  defendant  had  claimed 
that  the  contract  of  insurance  had  expired, 
the  plaintiff  would  have  been  informed  of  the 
claim,  and  either  could  have  caused  the  eon- 
tract  of  insurance  to  be  duly  corrected,  or  in 
case  of  dispute  or  delay  concerning  it  could 
have  protected  itself  by  other  insurance  is 
demurrable.  Delaware  Ins.  Co.  f.  Pennsyl- 
vania Fire  Ins.  Co.   (Ga.),  7-1134. 

Petition  in  an  action  on  a  reinsurance  con- 
tract held  sufficient  to  withstand  a  demurrer 
to  the  effect  that  it  does  not  appear  that  the 
contract  was  signed.  Delaware  Ins.  Co.  v. 
Pennsylvania  Fire  Ins.  Co.    (Ga.),  7-1134. 

Allegations  in  a  petition  on  a  reinsurance 
contract  held  to  show  that  the  contract  was 
sufficiently  signed.  Delaware  Ins.  Co.  v. 
Pennsylvania  Fire  Ins.  Co.   (Ga.),  7-1134. 

5.    FiBE    INSURANC 

a.  Statutory  regulation  of  business. 

Penalty  on  membership  in  tariff  as- 
sociation. —  The  Alabama  statute  providing 
for  an  additional  recovery  by  the  plaintiff, 
in  an  action  on  a  fire  insurance  policy,  of 
twenty-five  per  cent,  on  the  amount  of  the 
actual  loss  or  damage,  if  the  insurer  belonged 
to,  or  was  a  member  of,  Or  in  any  way  Con- 
nected with,  any  tariff  association  for  the 
fixing  of  rates  of  insurance,  either  at  the 
time  of  the  issuance  of  the  policy  or  subse- 
quently before  the  trial,  is  constitutional  and 
valid,  but  must  be  construed  as  authorizing 
the  recovery  of  a  penalty  of  twenty-five  per 
cent,  of  the  loss  or  damage  covered  by  the 
policy;  and  not  twenty-five  per  cent,  of  the 
loss  or  damage  sustained  and  not  covered  by 
the  policy.  Fireman's  Fund  Ins.  Co.  v.  Hell- 
ner  (Ala.),  17-793. 

b.  Nature  of  contract. 

Fire  insurance  or  guaranty.  —  Under 
a  statute  rendering  a  railroad  company 
liable  for  an  injury  to  property  by  fire 
communicated  by  its  locomotives,  and  con- 
ferring on  the  company  an  insurable  inter- 
est in  such  property,  a  policy  insuring  a 
railroad  company  against  claims  for  loss  or 
damage  caused  by  fires  so  communicated  is 
a  fire  insurance  policy  and  not  a  guaranty 
policy,  and  may  be  issued  by  a  company  au- 
thorized only  to  insure  against  loss  or  dam- 
age by  fire.  Canadian  Pacific  Ey.  v.  Ottawa 
Fire  Ins.  Co.   (Ont.),  6-567. 

c.  Validity  of  contract. 

Insurance  on  furniture  in  bawdy 
house.  —  A  fire  insurance  contract  upon 
household  furniture  used  by  the  insured  in  a 
bawdy  house  is  not  void  as  against  public 
policy,  because  such  contract  does  not  pro- 
mote the  illegal  business  of  the  insured. 
Conithan  v.  Rojrftl  Ins,  Co.   (Miss.),  15-539. 


Issuance  of  policy  to  agent.  —  A  policy 
of  fire  insurance  issued  by  an  agent  of  the 
insurance  company  upon  property  In  which 
he  is  personally  interested,  without  notice  to 
or  consent  of  the  company,  creates  no  en- 
forceable liability.  Arispe  Mercantile  Co. 
V.  Capital  Ins.  Co.  (la.),  12-93. 

Mistake  in  name  of  assured.  —  The 
validity  of  a  renewal  policy  of  fire  insurance 
issued  to  a  corporation  is  not  affected  by  the 
fact  that  the  assured  corporation  has  changed 
its  name  without  the  knowledge  of  the  in- 
surer, and  that  the  policy  was  issued  in  the 
original  name  of  the  assured.  Peever  Merc. 
Co.  t!.  State  Mut.  Fire  Assoc.  (S.  D.),  19- 
1236. 

d.  Parties  to  contract. 
(1)   What  parties  have  insurable  interest. 

General  rule  for  determining.  —  If  the 

holder  of  interest  in  property  will  suffer  loss 
by  its  destruction,  he  may  indemnify  himself 
therefrom  by  u  contract  of  insurance.  If, 
by  the  loss,  the  holder  of  the  interest  is  de- 
prived of  the  possession,  enjoyment,  or  profit 
of  the  property,  or  of  a  security  or  lien  rest- 
ing thereon,  or  of  other  certain  benefits  grow- 
ing out  of  or  depending  upon  it,  he  has  an 
insurable  interest.  Farmers',  etc.,  Ins.  Co.  v. 
Mickel   (Neb.),  9-992. 

Builder.  —  A  builder  has  an  insurable  in- 
terest in  a  building  he  is  reconstructing  for 
another,  even  though  he  has  been  paid  most 
of  the  contract  price  for  his  work.  Hence, 
in  an  action  by  the  builder  on  a  contract  in- 
suring the  building  against  fire,  an  instruc- 
tion is  not  rendered  erroneous  by  the  fact 
that  it  speaks  of  the  building  as  "  the  prop- 
erty of  the  plaintiff."  King  v.  Phoenix  Ins. 
Co.  (Mo.),  6-618. 

The  Missouri  valued  property  law  applies 
to  a  policy  of  fire  insurance  issued  to  a 
builder  on  a  building  he  is  reconstructing  for 
another  person.  King  v.  Phosnix  Ins.  Co. 
(Mo.),  6-618. 

Husband  in  property  of  wife.  —'  A 
husband  living  with  his  wife  in  a  house  on 
land  constituting  her  separate  estate  has  ho 
insurable  interest  therein.  Tryee  v.  Virginia 
P.  &  M.  Ins.  Co.  (W.  Va.),  2-30. 

In  Nebraska,  in  1906,  a  husband  by  virtue 
of  th4  marital  relation  only  had  no  insurable 
interest  in  his  wife's  real  estate.  Bassett  t'. 
Farmers,  etc..  Ins.  Co.  (Neb.),  19-252. 

(2)   Policy    made    payable    to   estate   of   de- 
ceased person. 

Validity.  —  A  policy  of  fire  insurance  is 
not  rendered  void  by  the  fact  that  it  is  made 
payable  to  the  estate  of  a  deceased  person. 
Norwich  Union  Fire  Ins.  Co.  v.  Prude  (Ala.), 
8-121. 

Who  are  beneficiarleB.  —  The  heirs  and 
next  of  kin  of  a  deceased  person  are  not,  as 
such,  the  beneficiaries  under  a  policy  of  Ate 
insurance  payable  to  "  the  estate  "  of  the  de- 
ceased, unless  the  deceased  died  intestate  and 
has  no  personal  representative,  or  unless  there 
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are  no  debts  and  no  need  for  a  personal  rep- 
resentative, and  even  then  not  unless  the  prop- 
erty is  exempt  from  administration  and  from 
the  claims  of  the  surviving  husband  or  wife. 
Norwich  Union  Fire  Ins.  Oo.  V.  Prude  (Ala.), 
8-121. 

e.  Form  of  contract. 

( 1 )   Statutory   regulation. 

Standard  policy.  —  The  Michigan  stat- 
ute empowering  a  commission  thereby  created 
to  draft  a  form  of  fire  insurance  policy  to 
bo  known  as  the  "  Michigan  Standard  Policy  " 
is  unconstitutional  as  an  attempted  delega- 
tion of  legislative  power,  and  therefore  it  is 
competent  for  the  parties  to  a  contract  of 
fire  insurance  to  insert  a  condition  in  addi- 
tion to  those  contained  in  such  standard  pol- 
icy. King  i;.  Concordia  Fire  Ins.  Co.  (Mich.), 
6-87. 

Application  of  statute  to  foreign 
companies.  —  An  exception  in  favor  of 
"  mutual  companies  in  cities  and  villages " 
in  the  Wisconsin  statute  providing  that  "  all 
fire  insurance  corporations  .  .  .  shall,  upon 
issue  or  renewal  of  any  policy,  attach  to 
such  policy  or  indorse  thereon  a  true  copy  of 
any  application  or  representation  of  the  as- 
sured which  by  the  terms  of  such  policy  are 
made  a  part  thereof  or  of  the  contract  of  in- 
surance or  referred  to  therein,  or  which  may 
in  any  manner  affect  the  validity  of  such  pol- 
icy," does  not  include  foreign  mutual  fire  in- 
surance companies.  Waukau  Milling  Co.  v. 
Citizens'  Mutual  Fire  Ins.  Co.  (Wis.),  10- 
795. 

(2)   Parol  contracts. 

Validity  in  general.  —  Under  a  statute 
providing  that  parol  contracts  may  be  bind- 
ing on  corporations,  a  fire  insurance  company 
may  be  bound  by  an  oral  contract  of  insur- 
ance, unless  such  a  contract  is  expressly  pro- 
hibited by  statute,  notwithstanding  the  fact 
that  the  company's  charter  requires  the  sig- 
nature of  the  president  to  all  policies  of  in- 
surance. King  r.  Phoenix  Ins.  Co.  ( Mo. ) ,  6- 
618. 

Oral  contract  of  renewal.  —  Where  an 
agent  for  a  fire  insurance  company  is  in- 
trusted with  blank  policies  signed  by  the 
president  and  the  secretary  of  the  company 
and  is  clothed  with  authority  to  negotiate, 
fill  up,  and  issue  them,  he  may  bind  the  com- 
pany by  an  oral  contract  to  insure,  though 
his  written  appointment  does  not  empower 
him  to  make  oral  contracts,  especially  if  the 
oral  contract  is  a  mere  renewal  of  a  written 
policy  which  is  about  to  expire.  King  v. 
Phoenix  Ins.  Co.   (Mo.),  6-618. 

Effect  of  Stamp  Act.  —  An  oral  con- 
tract of  fire  insurance  made  prior  to  the  re- 
peal of  the  Federal  Stamp  Act  was  not  ren- 
dered invalid  by  that  statute.  King  -v.  Phoenix 
Ins.  Co.  (Mo.),  6-618. 

Necessity  of  xrriting  nnder  Georgia 
statute.  —  Under  a  Georgia  statute,  a  con- 
tract of  fire  insurance  must  be  in  writing 
and  signed  by  the  insurer  or  by  some  person 
authorize4  to  sign  for  the  insurer,    Delaware 


Ins.  Co.  V.  Pennsylvania  Fire  Ins.  Co.  (Ga.), 
7-1134. 

(3)   Signature  of  policy. 

Signature  in  body  of  contract.  —  The 

usual  and  proper  place  for  the  signature  of 
the  insurer  to  a  contract  of  fire  insurance 
is  at  the  end  of  the  matter  which  it  attests. 
But  in  strict  law,  it  will  suffice  if,  with  in- 
tent to  constitute  si  signing,  it  is  inserted  in 
writing  at  another  place.  Delaware  Ins.  Co. 
(.  Pennsylvania  Fire  Ins.  Co.   (Ga. ),  7-1134. 

f.  Construction  of  contract. 
(1)   In  general. 

Rules  of  construction.  —  Rules  for  con- 
struing a  contract  of  fire  insurance  stated. 
L'Engle  v.  Scottish  Union,  etc.,  Ins.  Co. 
(Fla.),  5-748. 

Strict  construction  against  insurer. — 
Conditions  in  a  policy  of  fire  insurance  which 
piovide  for  the  forfeiture  of  the  interest  of 
the  insured  or  of  other  persons  claiming  un- 
der the  policy  are  to  be  construed  strictly 
against  the  insurer,  and  if  there  is  any  am- 
biguity in  a  policy  which  may  be  solved  rea- 
sonably by  either  one  of  two  constructions, 
that  interpretation  will  be  adopted  which  is 
the  more  favorable  to  the  insured  or  other 
person  protected.  Welch  v.  British  American 
Assurance  Co.   (Cal.),  7-396. 

Where  language  is  ambiguous.  —  A 
fire  insurance  contract  should,  in  case  of  am- 
biguity, be  construed  most  favorably  to  the 
insured,  and  the  language  of  the  contract,  if 
ambiguous,  is  to  be  interpreted  in  the  light 
of  the  attendant  circumstances  and  the  intent 
0/  the  parties.  Biekford  v.  Mtna,  Ins.  Co. 
(Me.),  8-92. 

(2)   Divisibility  of  contract. 

In  general.  —  A  contract  of  fire  insurance 
held  to  be  indivisible.  St.  Landry  Wholesale 
Mercantile  Co.  r.  New  Hampshire  F.  Ins.  Co. 
(La.),  3-821. 

Policy  covering  different  classes  of 
property.  —  Where  a  fire  insurance  policy 
covers  different  classes  of  property,  each  of 
which  is  separately  valued  and  is  insured  for 
a  distinct  amount,  the  contract  is  severable, 
and  a  breach  of  warranty  as  to  only  one  of 
the  subjects  of  the  insurance  does  not  affect 
the  policy  as  to  the  other  subjects,  unless  it 
appears  that  such  was  the  intention  of  the 
parties,  even  though  the  premium  for  the  ag- 
gi-egate  amount  of  the  insurance  is  payable 
in  gross.  Donley  r.  Glens  Falls  Ins.  Co  (N. 
Y.),6-81.  ^ 

All  property  affected  by  breach  of 
condition.  —  A  policy  of  fire  insurance  pro- 
viding that  the  entire  policy  shall  be  void  if 
the  insured  has  concealed  or  misrepresented 
any  material  fact  or  circumstances  concern- 
ing the  insurance  or  the  subject  thereof  must 
be  regarded  as  entire  and  unseverable  as  to 
such  provision  where  the  property  is  so  situ- 
ated that  a  breach  of  the  provision  as  to  one 
itt^m  of  property  will  necessarily  aflTect  the 
risk  as  to  other  items  of  property,  though 
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the  contract  would  be  severable  if  the  risk 
on  the  different  items  of  property  was  sepa- 
rate and  distinct.  Where  such  a  policy  covers 
a  building  and  the  furniture  therein,  and 
there  is  a  misrepresentation  as  to  the  owner- 
ship of  the  building  invalidating  the  policy 
so  far  as  the  building  is  concerned,  the  pol- 
icy is  also  invalidated  as  to  the  furniture, 
because  any  circumstance  which  increases  the 
risk  of  fire  to  the  house  necessarily  increases 
the  risk  to  its  contents.  Goorberg  v.  West- 
ern Assur.  Co.    (Cal.),  11-801. 

(3)   Duration  of  contract. 

Freminm  payable  in  instalments.  —  A 

policy  of  fire  insurance  issued  on  March  19 
for  a  period  of  five  years,  for  a  stated  pre- 
mium, one-fifth  of  which  is  paid  in  cash  and 
the  remainder  of  which,  according  to  stipu- 
lation, is  to  be  paid  in  four  annual  instal- 
ments due  upon  the  first  day  of  January  of 
each  succeeding  year,  with  a  provision  that 
the  company  shall  not  be  liable  for  any  loss 
that  may  occur  while  any  instalment  of  the 
premium  remains  past  due  and  unpaid,  can- 
not be  construed  as  a  yearly  contract  which 
the  payment  of  each  instalment  of  premium 
keeps  in  force  for  a  full  year  ending  March 
19,  but  is  for  an  entire  term  of  five  years 
and  becomes  immediately  suspended  by  fail- 
ure to  pay  an  instalment  of  premium  on 
January  1.  McCullough  ■!/.  Home  Ins.  Co. 
(Tenn.),  12-626. 

Policy  expiring  during  fire.  —  Where 
a  building  and  its  contents  are  insured  against 
fire,  and  a  fire  breaks  out  in  the  building  be- 
fore the  expiration  of  the  policy  and  con- 
tinues to  burn  thereafter  until  the  building 
and  its  contents  are  destroyed,  the  loss  is 
one  occurring  during  the  life  of  the  policy, 
though  the  policy  expires  before  the  build- 
ing has  been  totally  destroyed  and  before  the 
fire  has  been  actually  communicated  to  the 
articles  of  merchandise  covered  by  the  insur- 
ance; but  where  the  policy  expires  before  the 
fire  breaks  out  in  the  insured  building,  the 
loss  does  not  occur  during  the  life  of  the 
policy,  notwithstanding  the  fact  that  at  the 
time  of  the  expiration  it  is  inevitable  that 
the  building  will  be  destroyed  by  the  fire 
which  is  then  consuming  another  building  in 
the  neighborhood.  Rochester  German  Ins.  Co. 
f.  Peasley-Gaulbert  Co.  (Ky.),  9-324. 

(4)   The  risk. 

Negligence  of  insnred.  —  A  fire  insur- 
ance policy  covers  loss  from  a  fire  which  oc- 
curs through  the  negligence  of  the  insured 
unless  it  contains  a  stipulation  to  the  con- 
trary, notwithstanding  the  fact  that  it  con- 
tains a  provision  exempting  the  insurer  from 
liability  for  loss  caused  "  by  neglect  of  the 
insured  to  use  all  reasonable  means  to  save 
and  preserve  the  property  at  or  after  a  fire, 
or  when  the  property  is  endangered  by  fire 
in  neighboring  premises."  .  Beavers  v.  Se- 
curity Mutual  Ins.  Co.  (Ark.),  6-585. 

Insurance  against  loss  of  rents.  — 
Under  a  policy  insuring  against  loss  of  the 
rents   of  an   office  building  by  fire,  the   as- 


sured, on  the  total  destruction  of  the  build- 
ing, is  entitled  to  recover  the  gross  amount 
of  the  rents,  without  deducting  the  cost  of 
maintenance,  such  as  the  pay  of  janitors,  cost 
of  water,  and  the  like,  where  the  policy  pro- 
vides that  the  liability  of  the  insurer  shall 
be  "  based  upon  the  rentals  in  force  from  the 
rented  portions  of  the  premises  at  the  time 
of  fire  not  exceeding  the  sum  insured,"  for 
such  period  as  may  be  required  to  put  the 
premises  in  tenantable  condition,  and  that 
appraisers  shall  be  appointed  to  ascertain  the 
time  required  to  put  the  premises  in  tenant- 
able  condition,  if  the  parties  disagree  in  re- 
gard thereto.  Whitney  Estate  Co.  v.  North- 
ern Assur.  Co.  (Cal.),  18-512. 

(5)   Property  covered. 
Meaning   of  term   "  addition."  —  The 

tei-m  "  addition  "  in  a  fire  insurance  policy 
construed.  Bickford  v.  .^tna  Ins.  Co.  (Me.). 
8-92. 

A  fire  insurance  policy  on  a  "  two-story 
basement  and  brick  building,  with  metal  roof, 
and  its  additions  adjoining  and  communicat- 
ing, including  foundations,  occupied  as  a 
steam  laundry,"  covers  a  boiler  house  situ- 
ated about  four  feet  distant  from  the  main 
building  and  connected  therewith  by  a  steam 
pipe  conveying  power  for  an  engine  situated 
in  the  main  building,  by  a  partially  com- 
pleted platform  and  an  overhead  arch  be- 
tween the  buildings,  and  by  a  sidewalk  along 
the  side.  Guthrie  Laundry  Co.  v.  Northern 
Assur.  Co.    (Okla.),  10-936. 

Term  "  property  "  as  including  stand- 
ing timber.  —  Standing  timber  held  not  to 
be  "  property  "  within  the  meaning  of  a  fire 
insurance  policy.  Canadian  Pacific  Ry.  v. 
Ottawa  Fire  Ins.  Co.  (Ont.),  6-567. 

Goods  in  process  of  removal.  —  Under 
the  provision  of  a  rider  of  a  fire  insurance 
policy  giving  permission  to  remove  the  prop- 
erty from  one  building  to  another  specified 
building  and  stipulating  that  the  policy  shall 
cover  the  property  "  in  both  locations  during 
removal  in  proportion  as  the  value  in  each 
location  shall  bear  to  the  value  in  both  and 
after  removal  shall  attach  and  cover  in  new 
location  only,"  the  property  after  being  re- 
moved from  the  first  location  and  while  in 
process  of  removal  to  the  other  authorized 
location,  but  before  it  is  placed  in  that  loca- 
tion, is  not  covered  by  the  policy.  Palatine 
Ins.  Co.  V.  Kehoe  (Mass.),  14-690. 

(6)   Warranties  and  representations. 

'Warranties  in  application  as  part  of 
policy.  —  An  insurer  agaiust  fire  cannot 
claim  that  the  warranties  in  the  application 
for  insurance  have  a  different  effect  from 
those  in  the  policy,  where  the  application  pro- 
vides that  the  warranties  therein  shall  be 
"  the  same  as  if  written  on  the  face  of  the 
policy."  Donley  v.  Glens  Falls  Ins.  Co.  (N. 
Y.),  6-81. 

Materiality  as  question  of  laur  or 
fact.  —  The  materiality  of  a  warranty  in  an 
insurance  policy  to  the  risk  taken  under  it  is 
a  question  of  law  whenever  the  ch»raeter  of 
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HiR  warranty  of  the  entire  evidence  relative 
to  the  materiality  thereof  is^  suob  that  a  de- 
cision- hut  one  way  may  be  lawfully  sustainedi 
by  the  court,  but  is  a  questiem  for  the  jui^y 
wheneveii  all  th*  admissible  evidence  is  such 
that  a  decision  either  way  may  be  lawfully 
sustained  by  the  court.  Connecticut  Fire  Ins. 
Co.  V.  Manning  (TJ.  S.),  15-339. 

A  warranty  in  a  fire  insurance- contract  re- 
garding the  existence  or  the  amount  ot  in- 
eumbrainces  upon  the  property  insured  there- 
xmder  is  material  to  the  risk  as  a  matter  of 
law..  Connecticut  Pitoe  Ins.  Co.  v.  Manning 
(U.  S.),  15-388. 

Assuming  that  a  cond-iition  in  a  fire  insur- 
ance poldey  that  "  if  the  interest  of  the  as- 
sured- be;  or  become  other  than  the  entire  un- 
conditional,, uni»ic"umbered,  amd  sole  owner- 
ship nf  the  property  .  .  this  policy  shall  be 
void  unless  otheiiwise  provided-  by  agreement 
indorsed  hereon,"  constitutes  a  warranty, 
such  wa«rrajnty  la  material  to  the  risk  as  a 
maitter  o{  law,  and  wherS  the  property  in- 
sured under  such  a  policy  is  incumbered  by 
a  mortgage*,  it  is  error  to  submit  to  the  jury 
the  question  of  the  materiality  of  such  war- 
ranty. Con-n€cti«ut  Fire  Ins.  Co.  v.  Manning 
(U.  SO,  lS-338. 

Effect  of  false  warran-ty.  —  A  false 
warraaty  in  an  applicaition  for  fiTe  instirance 
that  the  applicant  has  no:  reason  to  fear  in- 
cendiarism renders  the  policy  void,  even 
thoi^h  the  fajGt  w'arranted  is  not  matterial  to 
the  risk;  and  in  an  action  on  the  policy  it  is 
reversible  error  to  exclude  evidence  tending 
to  prove  the  falsity  of  such  warranty.  Donley 
V.  G1«J9  Falls  Ins.  Co.   (N.  Y.),  6-81. 

g.  Particular  provisions  of  policy. 
(1>  Provisions  as  to  ownership  in  general 

l^alidity  of  provision  requiring  own- 
ership in  fee.  —  A  provision  of  an  insur- 
ance policy  to  the  effect  that  if  the  title  of  the 
insured  is  kss  than  the  absolute  fee  simple 
ownership,  the  company  shall  not  be  liable 
thereunder,  is  reasonable  and  enforceable. 
Tyiee  v.  Virginia  F.  &  M.  Ins.  Co.  (W.  Va.), 
2-30. 

Effect  of  false  statement  by  insnred. 
—  A  false  statement  to  an  agent  by  an  appli- 
cant for  insurance  that  the  latter  is  the  sole 
and  absolute  owner  of  the  property  sought  to 
be  insured,  the  agent  having  no  knowledge 
to  the  contrary,  avoids  the  policy.  Tyree  v. 
Virginia  P.  &  M.  Ins.  Co.  (W.  Va.),  2-30. 

Effect  of  erroneous  statement  in  pol- 
icy. —  In  an  action  by  the  insured  on  a  policy 
of  fire  insurance,  where  it  is  shown  that  the 
ihstired  trtithfully  and  correctly  stated  the 
nature  and  condition  of  his  title  in  making 
his  application  for  insurance,  he  is  not  pre- 
cluded from  recovering  by  the  fact  that  a 
contrary  statement  as  to  the  title  was  in- 
serted in  the  policy  by  the  insurer.  Allen  ». 
Phoenix  Assur.  Co.   (Idaho),  10-328. 

Waiver  df  false  Representations.  —  A 
misrepresentation  as  to  the  title  to  the  prop- 
erty covered  by  a  policy  of  fire  insurance, 
p.voiding  the  policy,  is  not  waived  by  tlip  fact 
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that  the  insurer,  after  the  loss  occurred,  as- 
certained the  true  state  of  the  title,  and  for 
a  period  of  several  months  thereafter  and  up 
to  the  time  suit  was  brought  on  the  policy 
made  no  offer  to*  return  the  premium.  In 
such  an  action,  if  the-  plaintiff  relies  on- 
waiver  or  estoppel  as  to  any  defense  that 
would  otherwise  be  available  to  the  defendant 
under  the  facts  statedi  in  the  complaint,  the 
facts  constituting  such  waiver  or  estoppel- 
must  be  pleaded  in  the  first  instance.  Goor' 
berg  V.  Western  Assur.  Co:    (iCa!.),  11-801. 

(2)    Condition   requiring   sole   and   uncondi- 
tional ownership. 

(a)    In  general. 

Materiality.  —  A  stipulation  in  aj  fi're 
insurance  policy,  for  unconditional  o-nmerahip 
of  the  insured  held  to-  be  material  and-  valid". 
Insurance  Co.  v.  Brickson   (Fla.),  7-495. 

Acceptance  of  policy  as  consent-  to 
condition.  —  By  accepting  a  policy-  of  fi're 
insurance  containing  a  clause  requiring  him 
to  have  sole  and  unconditional  ownership  of 
the  property,  the  insured  becomes  charged' 
with  notice  of  the  condition  and'  becomes 
bound  thereby.  Parsons,  Rich  &  Co.  v.  Lane 
(Minn.),  7-1144. 

To  -what  time  condition  relates.  —  The 
provision  in  a  policy  of  fire  insurance  that 
the  policy  shall  be  void  if  the  interest  of  tliB 
insured  is  other  than  an  unconditional  antl 
sole-  ownership,  or  if  the  subject  of  the  insitr- 
ance  is  a  building  nn  ground  not  owned  by 
the  insured  in  fee  simple,  applies  to  condi- 
tions existing  at  the  date  of  the  policy,  and 
not  to  future  changes  in  title.  Parsons,  Riclii 
&  Co.  V.  Lane  (Minn.),  7-1144. 

Presumption  as  to  compliance  vritb 
condition.  —  While  the  conditions  in  a  pol- 
icy of  fire  insurance  against  incumbrances  and' 
for  unconditional  and  sole  o-wnership  are  con- 
ditions precedent  to  be  performed  or  made  to 
exist  prior  to  the  consummation  of  the  con- 
tract and  the  delivery  of  the  policy,  the  de- 
livery of  the  policy  raises  a  prima  faeie  po-e- 
sumption  that  these  conditions,  have  been 
found  by  the  insurer  to  have  been  performed. 
Allen  V.  Phoenix  Assur.  Co.  (Idaho),  10- 
328. 

Effect  of  breach  as  to  part  of  prop- 
erty. —  A  policy  of  fire  insurance  on  a  build- 
ing  and  its  contents  which  contains  a  clause 
requiring  the  insured  to  have  sole  and  uncon- 
ditional ownership  and  title  of  and  to  prop- 
erty, is  avoided  as  to  all  the  property  by  a 
breach  as  to  the  title  to  the  land  upon  which 
the^  building  stands,  where  the  contract  is 
entire  and  the  increase  of  moral  hazard 
caused  by  the  condition  of  the  title  to  the 
land  affects  all  of  the  property  insured.  Par- 
sons, Rich  &  Co.  r.  Lane   (Minn.),  7-1144. 

(b)  What  constitutes  breach. 
Title  in  government.  ~  A  fire  insurance 
policy  containing  a  clause  providing  that  the 
policy  shall  be  void  "if  the  interest  of  the 
insured  be  other  than  unconditional  and  sole 
ownership,  or  if  the  subject  of  insurance  be 
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a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple,"  is  not  avoided  by  the 
fact  that  the  property  insured  is  situated 
upon  a  government  homestead  for  which  the 
insured  h3,s  not  made  the  final  proof  required 
by  law  and  the  legal  title  to  which  remains 
in  the  United  States  government.  Allen  v. 
Phosnix  Assur.  Co.    (Idaho),  10-328. 

Existence  of  vendor's  lien.  —  An  owner 
of  property,  who  is  in  possession  under  a 
conveyance  of  title  in  fee  simple  which  does 
not  expressly  reserve  a  vendor's  lien,  is  the 
sole  and  unconditional  owner  thereof  within 
the  meaning  of  a,  condition  in  a  policy  insur- 
ing the  property  against  fire,  though  the  con- 
veyance recites  a  cash  payment  and  several 
deferred  annual  payments,  and  though  the 
law  gives  the  vendor  a  lien  to  secure  the  de- 
ferred payments.  Insurance  Co.  of  North 
America  v.  Pitts   (Miss.),  9-54. 

The  incumbrance  of  a  vendor's  lien  does  not 
work  a  forfeiture  under  a  clause  of  a  fire 
insurance  policy  providing  that  the  policy 
shall  be  void  if  the  interest  of  the  insured 
"  be  other  than  unconditional  and  sole  own- 
ership, or  if  the  subject  of  the  insurance  be 
a  building  on  ground  not  owned  by  the  in- 
sured in  fee  simple."  Planters'  Mutual  Ins. 
Assoc.  V.  Hamilton   (Ark.),  7-55. 

Fart  of  purchase  money  unpaid.  —  A 
vendee  of  land  in  session  under  a  contract  of 
purchase  which  he  is  entitled  to  enforce  spe- 
cifically, though  a  part  of  the  purchase  money 
may  remain  unpaid,  is  the  unconditional  and 
sole  owner  within  a  clause  of  a  fire  insurance 
policy  declaring  that  it  shall  be  void  "  if  the 
interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership."  McCullough 
V.  Home  Ins.  Co.   (Cal.),  18-862. 

Existence  of  contract  to  sell.  —  Ex- 
istence of  a  contract  to  sell  property  held  to 
be  a  violation  of  an  unconditional  ownership 
clause  in  a  fire  insurance  policy.  Insurance 
Co.  V.  Erickson   (Fla.),  7-495. 

( c )   Waiver. 

Failure  to  make  inquiry.  —  Where  an 
insurance  company  has  issued  a  policy  and 
accepted  and  retained  the  premium  without 
requiring  an  application  by  the  insured  and 
without  making  inquiry  as  to  the  condition 
of  the  property  or  the  state  of  its  title,  and 
the  insured  had  in  fact  an  insurable  interest, 
the  company  will  be  conclusively  presumed 
to  have  insured  such  interest,  and  to  have 
waived  all  provisions  in  the  policy  providing 
for  its  forfeiture  by  reason  of  any  facts  or 
circumstances  affecting  the  condition  or  title 
of  the  property  in  regard  to  which  no  such 
statement  was  required  or  inquiry  made. 
Farmers',  etc.,  Ins.  Co.  v.  Mickel  (Neb.),  9- 
992. 

Issuance  of  policy  uritb  knovrledge.  — 
Where  a  written  application  for  fire  insurance 
states  that  the  applicant  is  not  the  owner  in 
fee  of  the  land  on  which  the  property  insured 
is  situated,  and  that  the  property  is  mort- 
gaged, the  insurer,  if  it  issues  its  policy  with 
knowledge  of  these  facts,  will  be  estopped 
froiii  plsiming  subsequently  that  the  policy  ia 


void  because  of  breaches  of  conditions  for 
sole  and  unconditional  ownership  and  against 
incumbrances.  Allen  v.  Phoenix  Assur.  Co 
(Idaho),  10-328. 

While  an  insurer  against  fire  cannot  take 
advantage  of  a  condition  in  its  policy  to  avoid 
payment  of  a  loss,  when  the  facts  invalidat- 
ing the  policy  were  known  to  it  or  to  its 
agent  when  it  issued  the  policy,  this  rule  has 
no  application  when  the  facts  were  not  known. 
Parsons,  Rich  &  Co.  o.  Lane  (Minn.),  7- 
1144. 

The  issuance  of  a  policy  of  fire  insurance 
with  full  knowledge  on  the  part  of  the  insured 
that  the  assured  has  not  the  unconditional 
and  sole  ownership  of  the  insured  property 
operates  as  a  waiver  of  a  condition  that  the 
policy  shall  be  void  if  the  interest  of  the  as- 
sured "be  other  than  unconditional  and  sole 
ownership,"  and  that  no  condition  shall  be 
deemed  to  have  been  waived  "unless  such 
waiver,  if  any,  shall  be  written  upon  or  at- 
tached "  to  the  policy.  Damms  v.  Hiunboldt 
Fire  Ins.  Co.   (Pa.),  18-685. 

Issuance  of  policy  witkont  written 
application.  —  An  insurer  against  fire  does 
not,  by  issuing  a  policy  without  a  written 
application  therefor,  waive  a  condition  in  the 
policy  requiring  the  insured  to  have  uncondi- 
tional and  sole  ownership  of  the  property. 
Parsons,  Rich  &  Co.  v.  Lane  (Minn.),  7- 
1144. 

Waiver  by  agent.  —  Evidence  reviewed 
in  an  action  on  a  fire  insurance  policy,  and 
held  svifficieut  to  authorize  the  submission  to 
the  jury  of  the  question  whether  the  insurer, 
through  its  agent,  knew  that  the  house  in- 
sured stood  on'  leased  ground  at  the  time  the 
application  was  made  and  the  policy  issued, 
and  thereby  waived  a  provision  in  the  policy 
that  it  should  be  void  if  the  building  was  on 
land  not  owned  by  the  insured  in  fee  simple. 
^tna  Ins.  Co.  v.  Johnson  (Ga.),  9-461. 

Whether  a  clerk  of  the  agent  of  a  fire  in- 
surance company  can  waive  a  provision  in 
the  policy  that  it  shall  be  void  if  the  building 
■  is  on  land  not  owned  by  the  insured  in  fee 
simple,  and  whether  this  question  is  affected 
by  the  fact  that  the  agent  has  referred  the 
applicant  for  insurance  to  his  clerk  or  assist- 
ant, held  to  be  questions  not  made  in  the 
record  with  such  distinctness  as  to  require 
their  decision.  .iEtna  Ins.  Co.  v.  Johnson 
(Ga.),  9-461. 

(3)   Provision  against  change  in  title,  in- 
terest, or  possession. 

(a)   In  general. 

Meaning   of   word   "interest."  —  The 

word  "  interest "  in  a  forfeiture  clause  of  a 
fire  insurance  policy  which  provides  that  the 
policy  shall  become  void  "  if  any  change  .  .  . 
takes  place  in  the  interest,  title,  or  possession 
of  the  subject  of  insurance  "  has  application 
only  where  the  insured  owns  and  insures  an 
interest  less  than  title,  and  has  no  application 
where  the  insured  owns  the  title.  Garner  v. 
Milwaujceg  Mechanics'  Ins.  Cq.  (Kan.),  9-. 
459, 
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(b)   Clause  avoiding  policy  on  commencement 
of  foreclosure. 

Validity  and  oonstmotion.  —  A  clause 
in  a  fire  insurance  policy  which  provides  that 
this  "entire  policy,  unless  otherwise  pro- 
vided by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void,  if  with  the  knowledge 
of  the  insvired,  foreclosure  proceeding  be  com- 
menced or  notice  given  of  sale  of  any  prop- 
erty covered  by  this  policy  by  virtue  of  any 
mortgage  or  trust  deed,"  is  a  wise  and  proper 
safeguard  to  the  insurer  against  the  greatly 
increased  risk  consequent  upon  the  circum- 
stances provided  against  therein,  and  is  valid. 
The  plain  meaning  and  purpose  of  such  a 
clause  is  that  the  policy  shall  become  void, 
if,  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  of  any  mortgage,  whether 
executed  by  the  insured  or  by  another,  cover- 
ing any  of  the  insured  property,  shall  be 
commenced  during  the  life  of  the  policy,  un- 
less there  shall  be  an  agreement  indorsed 
upon  or  added  to  the  policy  providing  other- 
wise. J.  I.  Kelly  Co.  v.  Saint  Paul  Fire,  etc., 
Ins.  Co.   (Fla.),  16-654. 

Pleading.  —  In  an  action  by  the  insured 
on  a  policy  containing  such  a  clause,  a  plea 
by  the  defendant  insurance  company  which 
sufficiently  alleges  the  commencement  of  fore- 
closure proceedings  of  a  valid  and  subsisting 
mortgage  upon  the  insured  property,  and  that 
the  insured  had  knowledge  of  such  proceed- 
ings, and  that  no  agreement  was  indorsed 
upon  or  added  to  the  policy  providing  against 
its  avoidance  by  the  commencement  of  the 
proceedings,  presents  a  valid  defense  and  is 
not  subject  to  demurrer.  J.  I.  Kelly  Co.  v. 
Saint  Paul  Fire,  etc.,  Ins.  Co.  (Fla.),  16-654. 

In  such  an  action,  where  the  defendant  in- 
surance company  pleads  that  the  policy  has 
been  forfeited  by  the  commencement  of  fore- 
closure proceedings  upon  the  insured  with  the 
knowledge  of  the  insured,  a  replication  set- 
ting up  the  agreement  between  the  insured 
and  the  fore  mortgagee  for  the  discontinuance 
of  tlie  foreclosure  proceedings  upon  payment 
of  a  part  of  the  mortgage  debt,  does  not  pre- 
sent any  answer  to  the  plea.  J.  I.  Kelly  Co. 
V.  Saint  Paul  Fire,  etc.,  Ins.  Co.  (Fla.),  16- 
654. 

(c)   What  constitutes  breach. 

In  general.  —  To  avoid  a  policy  of  fire 
insurance  containing  a  provision  against  a 
sale  of  property  or  an  assignment  of  the  pol- 
icy, the  sale  must  be  such  as  passes  title  to 
the  property.  International  Wood  Co.  r.  Na- 
tional Assur.  Co.  (Me.),  2-356. 

Executory  contract  of  sale.  —  A  con- 
tract of  sale  of  insured  property  held  to  be 
within  a  provision  of  the  policy  voiding  the 
same  for  a  change  of  interest  of  the  insured. 
Excelsior  Foundry  Co.  v.  Western  Assur.  Co. 
(Mich.),  3-707. 

Where  the  insured  in  a  fire  insurance  pol- 
icy, who  owns  the  title  of  the  subject  of  in- 
surance, has  made  an  executory  contract  to 
convey  the  property,  and  the  consideration 
has  been  fully  paid  but  no  transfer  either  of 
title  or  possession  has  been  actually  made, 
90  change  has  taken  place  in  "  interest,  title, 


or  possession,"  within  the  meaning  of  a  for- 
feiture clause  in  the  policy.  Garner  v.  Mil- 
waukee Mechanics'  Ins.  Co.   (Kan.),  9-459. 

Sale  and  mortgage  back.  —  A  policy  of 
fire  insurance  providing  in  plain  and  unmis- 
takable terms  that  any  change  in  interest, 
title,  or  possession  of  the  subject-matter  of 
the  insurance  shall  avoid  the  policy,  unless 
otherwise  provided  by  agreement,  is  rendered 
void,  where  the  insured  makes  an  absolute 
conveyance  of  the  subject-matter  of  the  insur- 
ance and  takes  a  mortgage  to  secure  the  pur- 
chase money,  the  mortgage  being  a  mere  lien 
or  security  for  money  and  conveying  no  title 
to  the  mortgage.  Jump  v.  North  British, 
etc.,  Ins.  Co.  (Wash.),  12-257. 

Judicial  sale.  —  The  effect  of  service 
upon  the  insvired  of  a  notice  of  sale  of  the  in- 
sured property  under  a  deed  of  trust  when 
the  policy  contains  a  stipulation  against  a 
sale  of  the  property  and  a  clause  prohibiting 
the  agent  from  waiving  such  condition  except 
in  a  particular  manner.  Medley  v.  German 
Alliance  Ins.  Co.    (W.  Va.),  2-99. 

Appointment  of  receiver.  —  Where  a 
fire  insurance  policy  on  personal  property  pro- 
vides that  if  any  change  takes  place  in  the 
interest,  title,  or  possession  of  the  property. 
"  whether  by  legal  process  of  judgment,  or 
otherwise,"  the  policy  shall  be  wholly  void, 
the  appointment  of  a  receiver,  in  a  suit 
against  the  insured,  to  take  possession  and 
control  of  the  property,  and  the  taking  of 
actual  possession  by  such  receiver,  avoids  the 
policy  and  prevents  any  recovery  thereon. 
Bronson  v.  New  York  Fire  Ins.  Co.  (W.  Va  ) 
16-868. 

Bankruptcy  of  insured.  —  A  fire  insur- 
ance policy  contained  the  following  stipula- 
tion: "The  entire  policy,  unless  otherwise 
provided  .by  agreement  herein  indorsed  or 
added  hereto,  shall  be  void  ...  if  the  inter- 
est of  the  insured  be  other  than  unconditional 
and  sole  ownership  ...  or  if  any  change 
other  than  death  of  an  assured  takes  place 
in  the  interest,  title,  or  possession  of  the  sub- 
ject of  insurance  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the  assured, 
or  otherwise,  or  if  this  policy  be  assigned 
before  a  loss."  On  Feb.  1,  1905,  the  assured 
filed  a  petition  in  the  United  States  District 
Court  for  the  Eastern  District  of  Kentucky 
in  voluntary  bankruptcy,  and  on  the  same 
day  he  was  adjudged  a  bankrupt.  On  Feb- 
ruary 2  the  stock  of  merchandise  insured  was 
(at  Ruston,  La.)  destroyed  by  fire.  On  Feb- 
ruary 3  a  receiver  was  appointed,  and  on 
February  13  the  same  person  was  appointed 
as  trustee  and  qualified  as  such.  On  May  13 
the  District  Court  confirmed  a  composition 
which  had  been  entered  into  between  the 
bankrupt  and  his  creditors.  The  assured 
thereafter  sued  the  insurance  company.  The 
latter  pleaded  that  the  policy  had  become  void 
by  reason  of  the  proceedings  in  bankruptcy. 
The  court  rendered  judgment  in  favor  of  the 
plaintiff,  apd  the  correctness  of  that  judg- 
ment has  been  brought  up  for  review.  Held 
the  judgment  is  correct  and  is  affirmed  The 
property  insured  was  destroyed  before  either 
a  receiver  ox  a,  trustee  was  appointed.    In  t;  3 
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interim  between  the  adjudication  in  bank- 
ruptcy and  tlie  appointment  and  qualification 
of  the  trustee,  the  title  to  the  property  with 
the  incidents  of  interest  and  possession  con- 
tinued in  the  bankrupt.  When  the  trustee 
was  appointed,  there  was  no  property  in  ex- 
istence to  which  the  title  in  the  trustee  could 
vest.  The  trustee  of  a  bankrupt  is  not  obliged 
to  accept  title  to  the  property  surrendered  by 
the  bankrupt,  if  to  do  so  would  not  benefit  the 
creditors,  or  would  prejudice  them.  The 
creditors  deemed  it  to  their  interest  to  make 
a  cota.position  with  the  bankrupt,  and  depend 
upon  his  personal  obligation  to  them  and  did 
so.  The  court  confirmed  the  composition. 
The  composition  did  away  with  the  effect  of 
the  bankruptcy  proceedings,  and  the  assured 
had  the  right  to  sue  on  the  policy  with  his 
rights  intact.  Gordon  v.  Mechanics',  etc.,  Ins. 
Co.   (La.)    U-886. 

(4)   Condition  against  incumbrances. 
(a)   In  general. 

Validity.  —  A  condition  in  a  policy  in- 
suring personal  property  against  fire  that  the 
policy  shall  be  void  if  the  property  is  en- 
cumbered by  a  chattel  mortgage,  is  a  just 
and  lawful  one,  and  will  be  enforted  accord- 
ing to  its  plain  meaning  and  so  as  to  oarty 
into  execution  the  reasonable  purpose  of  the 
parties.  Weddington  v.  Piedmont  Fire  Ins. 
Co.  (N.  Gar.),  8-487. 

Estoppel  to  deny  knowledge  of  con- 
dition. —  In  an  action  by  the  insured  oh  a 
fire  insurance  policy,  the  plaintiff,  in  the  ab- 
sence of  any  proof  of  fraud  or  mistake,  will 
not  be  heard  to  say  that  when  he  sigfiied  the 
agreement  he  did  not  know  what  was  in  it. 
Weddington  v.  Piedmont  Fire  Ins.  Co.  (N. 
Car.),  8-497. 

(b)   Waiver. 

iMUance  of  policy  withont  iliqiiiry.  — 

A  'fraiVeT  by  an  insurance  company  6i  a, 
condition  in  a  policy  against  incumbrances 
by  Issuing  the  policy  and  accepting  a  pre- 
miutn  Without  making  an  inquiry  as  to  in- 
cumbrances, where  the  insured  has  no  knowl- 
edge that  the  existence  of  an  incumbrance 
affects  the  contract.  Allesina  v.  London,  etc., 
Ins.  Co.  (Ore.),  2-284. 

Issuance  lof  policy  tirith  knoitrledge.  — 
A  waiver  by  a  fire  insurance  company  of  a 
condition  against  incumbrances  by  issuing  a 
policy  and  accepting  a  premium  with  knowl- 
edge that  the  subject  Of  the  risk  is  covered 
by  a  chattel  mortgage.  German-American 
Ins.  Co.  r.  Yeagley  (Ind.),  2-275. 

In  an  action  upon  a  fire  insurance  policy 
containing  a  condition  against  incumbrances, 
a  thflittg  for  the  plaintiff  is  justified  by  evi- 
dence showing  that  a  general  agent  issued 
the  policy  and  received  the  premium  with  full 
knowledge,  conveyed  to  him  orally  and  in 
writing,  of  the  existence  of  a  chattel  mort- 
gage upon  the  goods  insured.  German-Ameri- 
can Ins.  Co.  r.  Yeagley  (Ind.),  2-2^5. 

Power  of  a^nt  to  Waive.  —  The  power 
of  an  insurance  agent  to  waive  conditions  in 


a  polityf  which  would  render  it  void  from  the 
beginning,  such  as  a  condition  against  in- 
cumbrances. German-American  Ins.  Co.  v. 
Yeagley   (Ind.),  2-27S. 

W&iVer  of  bireach  Att^t  ig^HcOUbe  oC 
policy.  —  Where  thfe  insui'ed  in  a  policy  in- 
suring personal  property  against  fire  writes 
to  the  president  of  the  insurance  Company 
requesting  a  loan  and  offering  to  giVc  a  chat- 
tel mortgage  on  the  property,  a  letter  from 
the  president  expressing  his  regret  that  he 
cannot  accommodate  the  insured  and  furthier 
wishing  him  "  success  in  his  undertaking " 
does  not  amount  to  a  waiVer  of  a  condition 
in  the  policy  against  enctiinberiilg  the  prop- 
erty, nor  does  it  constitute  an  equitable  estop- 
pel to  set  up  such  condition  as  a  defense  to 
an  action  on  the  policy.  Weddington  v.  Pied- 
mont Fire  Ins.  Co.  (N.  Car.),  8-497. 

Nolii^aiver  agreement.  —  In  an  action 
on  a  policy  of  fire  insurance,  where  the  plain- 
tiff relies  On  a  waiver  by  the  defendant  of  a 
breach  of  a  condition  against  incumbrance, 
and  the  defendant  sets  up  a  nonwaiver  agree- 
ment executed  by  the  insured  after  the  oc- 
currence of  the  loss,  tlie  plaintiif  is  not  en- 
titled to  prove  that  the  defendant's  agent  told 
him  that  signing  the  agreement  would  pre- 
vent any  difficulty  in  settling  the  loss,  ii  it 
appears  that  at  the  time  the  agreement  v-.s 
si^ed  neither  the  agent  nor  the  defendant 
knew  that  the  ^jto'peTty  was  encumbered. 
Weddington  v.  Piedmont  Fire  Ins.  Co.  (U. 
Car.),  8-497. 

(5)   Condition  against  vaOancy,  disuse,  and 
neglect. 

Construction  Trhere  property  is 
rented.  —  The  condition  against  vacancy  and 
unoceupancy  usually  found  in  fire  insurance 
policies  must  be  construed  with  reference  to 
the  character  or  class  of  property  insured, 
and  it  should  not  receive  the  same  interpre- 
tation when  the  insured  property  is  occupied 
by  tenants  as  when  it  is  occupied  by  the  own- 
ers thereof.  Ohio  Farmers'  In-s.  Co.  i\  Vogel 
(Ind.),  9-91. 

Interval  between  occupation  by  ten- 
ants. —  In  construing  a  policy  issued  by  a 
fire  insurance  company  with  knowledge  of  the 
fact  that  the  property  was  occupied  by  a  ten- 
ant and  that  the  property  should  continue  to 
be  occupied  by  tenants  during  the  life  of  the 
policy,  the  necessary  and  reasonable  time  in- 
tervening between  the  outgoing  of  one  tenant 
and  the  incoming  of  another  must  be  held 
to  have  been  Contemplated  by  the  parties  and 
not  Intended  to  affect  the  validity  of  the  pol- 
ity, in  the  absence,  of  something  more  specific 
than  the  general  and  usual  conditions  against 
Vacancy  and  UnoecupanBy.  Ohio  Farmers' 
Ins.  Co.  1).  Vogel  (Ind.),  S-61. 

Clanre  Inserted  by  mistake.  --  Where 
the  owner  of  a  tenement  and  a  fire  insurance 
company  make  a  Contract  to  insure  property 
for  tenement  ocftupancy,  but  the  policy  issued 
is  appropriate  only  for  insurance  taken  out 
by  cccupyinf?  ownefs,  in  that  it  contains  a 
condition  against  occupancy  by  tenants,  such 
condition  is  ineffefctive  to  Vatjr  Hie  contr&'ct 


mSUKANOE 


933 


actually  imule;  and  in  an  action  on  the  policy 
it  will  not  be  presumed  that  any  condition  of 
forfeiture  was  annexed  to  the  contract  as  it 
was  agreed  upon.  Ohio  Fanners'  Ins.  Co.  v. 
Vogel   (Ind.),  9-91. 

Waiver  of  condition  against  occu- 
panoy  by  tenants.  —  Where  a  fire  insur- 
ance company  issues  a  policy  with  knowledge 
that  the  property  is  occupied  by  a  tenant, 
and  accepts  and  retains  the  premium  paid 
by  the  insured,  it  thereby  waives  a  condition 
in  the  policy  providing  that  the  policy  sh?ill 
be  void  if  the  building  "  shall  hereafter  be- 
come .  .  .  occupied  by  tenants,"  and  the 
policy  will  be  given  the  same  effect  as  would 
be  given  it  if  it  lacked  such  condition.  Ohio 
Farmers'  Ins.  Co.  r.  Vogel   (Ind.),  9-91. 

Temporary  cess^tio^  in  operation  of 
mill.  —  Where  a  fire  insurance  policy  cover- 
ing a  mill  run  by  water  is  issued  with  knowl- 
edge of  the  insi^red  that  the  nxill  cannot  be, 
operated  in  severe  winter  weather  on  account 
of  the  lack  of  power,  a  clause  in  the  policy 
pi-oviding  that  the  policy  shall  be  void  if  tU^ 
subject  of  the  insurance  sh^H  "  cease  to  be 
operated  for  more  than  ten  consecutive  days  " 
is  ineffectual  to  avoid  the  policy  on  account 
of  the  temporary  cessation  of  the  operation 
of  the  mill  occasioned  by  the  lack  of  pov/er 
during  cold  weather.  Waukau  Milling  Co.  i\ 
Citizens'  Mutual  Fire  Ins.  Co.  (Wis.),  10-795. 

Revival  of  policy  on  occnpatio:^  after 
vacancy.  —  The  provision  in  a  policy  insur- 
ing a  building  against  fire,  that  the  policy 
shall  be  void  if  the  building  shall  "be  pr 
become  vacant  or  unoccupied,  and  so  re- 
main "  for  a  specified  length  of  time,  operates 
to  suspend  the  folicy  during  the  prol^^bited 
vacincy,  but  the  insurance  is  revived  by  a 
subsequent  occupancy.  Insurance  Co.  of 
North  America  v.  Pitts   (Miss.)   9-54. 

(6)   Condition  against  hazardous  use  and 
occupation. 

Storing  or  keeping  gasoline.  —  Under 
a  statutory  condition  exempting  a  fire  insur- 
ance company  from  liability  for  loss  or  dam- 
age occurring  while  gasoline  is  "  stored  or 
kept "  in  the  insured  building  or  the  building 
containing  the  insured  property,  the  words 
"  stored  "  and  "  kept  "  should  be  read  to- 
getlier  and  indicate  the  continuous,  habitual 
storage  or  keepjng  of  an  article;  and  the  pi'o- 
curing  by  the  tenant  and  servant  of  the  in- 
sured of  one-half  gallon  of  gasoline,  and  the 
keeping  of  the  same  without  the  insured's 
knowledge  in  part  of  the  insured's  premises, 
is  not  9.  storing  or  keeping  within  the  mean- 
ing of  the  condition.  Thompson  v.  Equity 
Fire  Ins.   Co.    (Can.),   13-532. 

A  small  quantity  of  gasoline  in  a,  stove 
used  for  cooking  in  an  insured  building  does 
not  violate  a  statutory  conclition  protecting 
the  insurer  from  liability  "for  loss  or  dam- 
age occurring  while  gasoline  is  store(}  or 
kept  in  the  building  insured."  Thompson  v. 
Equity  Fire  Ins.  Co.    (Eng.),  19-412. 

Storing  of  seed  cotton  by  tenant.  — 
Where  a  by-law  of  a  mutual  co-operative  in- 
surance company,  which  is  a  part  of  the  pol- 


icy of  insurance  issued  by  it,  provides  that 
"  liabilities  cease  at  once  on  dwellings  in  the 
association,  in  which  seed  cotton  or  loose  lint 
cotton  is  stored,"  a  violation  of  snch  provi- 
sion avoi'is  the  policy,  although  the  storing 
of  the  seed  cotton  is  dpne  Ipy  ^  tenant  to 
whom  the  insured  has  rented  or  leased  the 
premises  and  delivered  the  contiol,  and  with- 
out the  knowledge  of  the  insured.  Edwards 
V.  Farmers'  Miit.  ins.  Assoc  (Ga,.),  lOr-loaS- 
■Vyaivqr  by  company.  —  A  notice  to  tl\e 
company  that  %)i^  property  if  rented  to  a 
tenant,  and  its  continuing  tp  receive  the  pay- 
ment of  preij^iums  or  3,sse8smen.t?  frpmj  the 
owner,  do  not  operate  as  3,  lyaiver  of  the 
terms  of  a  fire  insurance  policy  prohibiting 
the  storing  of  ^sed  cotton  in  a  dvyelling  hiouee. 
Edwards  v.  Farmers'  Mut.  Ins.  Assoc.  (Ga.), 

io-iog,6. 

(7)   Condition  against  increase  of  risk. 

Increase   witbout    knowledge    of    in-, 

sured.  —  Under  a  statutO|ry  condition  pro- 
viding that  a  policy  of  fire  insura,nce  shall  be 
avoided  by  "  any  change  material  to  tiie  risk 
and  \Yithin  the  control  or  knowledge  of  tlje; 
insured,"  a  policy  on  a  building  leased  aa  li 
dwelling  is  not  avoided  by  an  action  of  the 
lessee  in  putting  in  a  stock  of  goods  for  sale 
without  the  consent  of  the  lessor,  thpugh  the 
insurance  was  effected  prior  to  the  execution 
of  the  lease.  London,  etc.,  Trust  Co.  v.  Can- 
adii  Fire  Ins.  Co.  (Ont.),  7-386. 

Coi^ispiracy  to  burn  insured  property, 
—  A  eoAspiracy  to  burn  insured  property  ii^ 
orde^-  to  obtain  the  insurance  money,  without 
any  act  done  to  carry  it  out,  is  not  within  a 
clause  of  the  policy  avoiding  it  "  in  case  of 
any  fraud  .  .  .  touching  any  matter  relating 
to  t^is  insurance  or  the  subject  thereof,"  or 
"if  the  hazard  l?e  increased  by  any  means 
within  the  control  or  knowledge  of  the  in- 
sured ;  -'  and  therefore  the  insured  may  re- 
cover for  a  loss  by  fire  not  caused  by  any  act 
of  the  conspirators,  though  the  conspiracy 
was  in  progress  at  the  time.  Ampersand) 
Hotel  Co.  V.  Home  Ins.  Co.   (N.  Y.),  19-839. 

Increase  ceasing  before  loss.  —  Under 
a  stipulation  in  a  policy  of  fire  insurance  that 
tlie  entire  policy  shall  be  void  if  the  hazard 
is  increased  by  any  means  within  the  control 
or  knowledge  of  the  insured,  the  policy  is  not 
rendered  totally  void  by  a  temporary  change 
of  possession  of  the  property  which  increases 
the  risk  while  it  lasts,  but  which  is  discontin- 
ued before  the  burning  of  the  property  and 
b^S  no  connection  therewith,  snch  change  of 
possession  perely  suspending  the  validity  of 
the  policy  while  it  lasts.  Sumter  Tobacco 
Warehouse  Co.  i'.  Phcenix  Assur.  Co.  (S 
C^r.).  U-780. 

yjai-VBv  by  company.  —  A  violation  of 
a  clause  in  an  insurance  policy  declaring 
that  the  polic:^  shall  become  null  and  void  if 
the  hazard  is  increased  by  any  means  within 
the  cont(-ol  or  knowledge  of  tlie  insure4,  ig  not 
waived  by  a  letter,  M'ritten  at  or  about  the 
date  of  the  fire  which  destroys  tlje  property, 
by  m  agent  of  the  insurer  who  has  no  au- 
thority to  waive  conditions  except  by  indorse- 
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ment  on  the  policy  or  addition  thereto,  noti- 
fying the  insured  that  the  policy  is  canceled 
and  specifying  such  violation  as  the  reason 
for  cancellation.  Kuffner  v.  Dutchess  Ins. 
Co.  (W.  Va.),  8-866. 

(8)   Earthquake  clause. 

Construction.  —  A  clause  in  a  fire  insur- 
ance policy  which  provides  that  the  insurance 
company  shall  not  be  liable  for  loss  caused 
directly  or  indirectly  by  earthquake,  must 
be  construed  as  exempting  the  company  from 
liability  only  where  an  earthquake  is  the 
proximate  cause  of  the  loss.  Richmond  Coal 
Co.  V.  Commercial  Union  Assur.  Co.  (U.  S.), 
17-1092. 

Intervening  canses  of  loss.  —  In  an  ef- 
fort to  stop  a  great  conflagration  which 
threatens  to  destroy  the  major  portion  of  a 
great  city,  and  which  extends  over  a,  consid- 
erable period  of  time,  there  will  naturally 
be  intervening  events,  such  as  explosions, 
backfiring,  and  dynamiting,  and  the  course  of 
the  flames  may  be  changed  by  windstorms 
and  other  natural  causes.  All  of  these  events 
are  possible  intervening  causes,  which  may 
prevent  an  earthquake  which  gave  rise  to  the 
conflagration  from  being  considered  the  proxi- 
mate cause  of  the  destruction  of  a  particular 
building  therein,  and,  hence,  in  an  action  on 
a  fire  insurance  policy  to  recover  for  the  loss 
of  property  destroyed  in  such  a  conflagration, 
where  the  insurance  company  interposes  the 
defense  that  the  loss  was  caused  by  earth- 
quake, the  jury  should  be  instructed  that  it  is 
their  duty  to  consider  whether  any  of  the 
events  above  mentioned  occurred,  and  instruc- 
tions whieli  fail  to  inform  the  jury  of  their 
duty  in  thnt  regard,  or  to  take  any  note  of 
such  possible  intervening  causes  of  the  loss, 
are  erroneous.  Richmond  Coal  Co.  v.  Com- 
mercial Union  Assur.  Co.   (U.  S.),  17-1032. 

(9)   Fallen  building  clause. 

Construction.  —  A  provision  in  a  fire 
policy  that  if  the  insured  building  "or  any 
part  thereof  "  shall  fall  except  as  the  result 
of  fire,  the  insurance  shall  immediately  cease, 
does  not  refer  to  the  fall  of  a .  trivial  or 
minute  part  of  the  building,  but  means  that 
the  building  must  fall  in  whole,  or  in  part  to 
such  an  extent  that  its  integrity  as  a  building 
is  destroyed  or  substantially  impaired.  Clay- 
burgh  V.  Agricultural  Ins.  Co.  (Cal.),  18-579. 

(10)   Explosion  clause. 

Construction.  —  Under  a  policy  of  fire 
insurance  exempting  the  insurer  from  liabil- 
ity for  loss  or  damage  by  explosion  "  unless 
fire  ensues,  and  in  that  event  for  the  damage 
by  fire  only,"  the  insurer  is  not  liable  for  dam- 
ago  to  the  insured  property  resulting  solely 
from  the  explosion  of  explosives  in  a  fire  in 
the  neighborhood.  Hall  v.  National  Fire  Ins. 
Co.  (Tenn.)  5-777. 

Proximate  cause  of  esplosion  not 
material.  —  Where  a  fire  insurance  policy 
contains  a  provision  that  the  insurance  com- 
pany shall  not  be  liable  for  losses  caused  by 


explosion  of  any  kind,  unless  fire  ensues,  and, 
in  that  event,  for  the  damage  by  fire  only,  the 
only'  Inquiry  in  an  action  on  the  policy  is 
whether  an  explosion  was  the  proximate  cause 
of  the  fire,  and  when  such  has  been  ascer- 
tained to  be  the  case  the  inquiry  in  that  re- 
gard must  stop  there.  An  instruction  which 
permits  the  jury  in  such  a  case  to  find  for  the 
defendant  insurance  company  even  though  an 
explosion  was  the  proximate  cause  of  the  fire, 
if  they  believe  that  an  earthquake  was  the 
proximate  cause  of  the  explosion,  is  errone- 
out.  Richmond  Coal  Co.  v.  Commercial  Union 
Assur.  Co.  (U.  S.),  17-1092. 

(11)   Provisions  regarding  location  of 
property. 

Effect  of  mistake  in  policy.  —  Where  a 
policy  of  fire  insurance  on  personal  property 
stipulates  that  the  property  is  insured  while 
in  a  specified  house  and  not  elsewhere,  and 
describes  with  certainty  an  existing  house  as 
the  house  in  which  the  property  is  to  be, 
when  in  fact  the  property  was  in  another 
house,  evidence  that  the  house  containing  the 
property  was  the  one  intended  to  be  described 
contradicts  the  terms  of  the  writing,  and  no 
recovery  can  be  had  on  the  policy  if  it  is  to 
stand  as  the  contract  of  the  parties.  .SItna 
Ins.  Co.  !;.  Brannon  (Tex.),    13-1020. 

The  fact  that  the  holder  of  a  policy  of  fire 
insurance  on  personal  property  accepts  the 
policy  without  noticing  a  mistake  in  the  pol- 
icy as  to  the  location  of  the  insured  property 
does  not  preclude  him  from  having  the  mis- 
take corrected.  .35tna  Ins.  Co.  v.  Brannon 
(Tex.),  13-1020. 

Property  not  ordinarily  kept  in  one 
place.  —  Where  for  more  than  twenty  years 
it  has  been  a  settled  rule  of  construction  in  a 
state  that  in  an  insurance  policy  on  personal 
property  which  is  ordinarily  not  kept  con- 
stantly in  a  particular  location,  the  designa- 
tion of  the  location  thereof  shall,  in  the  ab- 
sence of  restraining  language,  be  held  to  be 
descriptive  merely  of  the  subject  of  the  in- 
surance and  its  customary  location,  the  par- 
ties to  such  an  insurance  contract  must  be 
presumed  to  have  designated  the  location 
thereof  understandingly  in  the  broad  sense 
which  such  established  rule  of  construction 
suggests.  Lathers  v.  Mutual  Fire  Ins.  Co. 
(Wis.),  15-659. 

Live  stock  customarily  kept  in  barn. 
—  A  fire  insurance  policy  on  a  farm  barn  and 
live  stock  customarily  kept  therein,  the  live 
stock  being  described  as  "  therein,  on  the 
farm,"  covers  the  loss  by  fire  of  such  live 
stock  while  temporarily,  and  according  to 
custom,  off  the  farm.  Lathers  v.  Mutual 
Fire  Ins.  Co.  (Wis.),  15-659. 

Waiver  of  condition.  —  Plaintiff,  Tay- 
lor-Baldwin Company,  a  corporation,  was  the 
owner  of  a  building  and  stock  of  goods  lo- 
cated in  what  is  called  the  old  town  of  G., 
which  it  insured  in  defendant  company.  Af- 
terwards, and  contrary  to  the  provisions  of 
the  policy,  it  removed  the  property  insured 
to  the  new  town  of  G.,  four  miles  distant, 
obtained  additional  insurance,  and  installed  a 
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gasoline  lighting  plant.  After  the  removal 
to  the  new  location,  the  plaintiff  delivered 
the  policy  to  one  Kobinson,  who  was  the  legal 
soliciting  agent  of  defendant,  and  requested 
him  to  have  the  insurance  company  make  an 
indorsement  on  the  policy  to  cover  the  prop- 
erty at  its  new  location.  Through  a  misun- 
derstanding, Kobinson  sent  the  policy  to  de- 
fendant at  its  home  office,  with  the  written 
request  that  it  cancel  the  same,  which  the 
company  did,  and  retained  the  policy,  but  did 
not  notify  the  plaintiff.  The  building  and 
stock  of  merchandise  were  afterwards  de- 
stroyed by  fire  caused  by  the  gasoline  light- 
ing plant.  The  plaintiff  made  proofs  of  loss 
and  sent  them  to  defendant.  The  proofs 
showed  that  the  property  was  destroyed  at 
its  new  location,  the  amount  of  additional  in- 
surance obtained,  and  that  the  fire  was  caused 
by  a  defective  gasoline  lighting  plant.  The 
company  returned  the  proofs  with  a  letter 
denying  any  liability,  on  the  ground  that  the 
policy  had  been  canceled  before  the  fire.  Held, 
tliat  the  rejection  of  the  claim  on  the  ground 
stated  in  defendant's  letter  did  not  constitute 
a  waiver  of  the  condition  of  the  policy.  Tay- 
lor-Baldwin Co.  V.  Northwestern  Fire,  etc., 
Ins.  Co.   (N.  D.),  20-432. 

(12)   Option  to  repair  or  rebuild. 

Exercise  as  creating  neir  contract.  ^ 

Under  a  stipulation  in  a  fire  insurance  policy 
giving  the  insurance  company  an  option  to 
repair  or  replace  the  building  in  ease  it  is 
damaged  by  fire,  the  election  of  the  insurance 
ecmpanj'  to  repair  or  replace  creates  a  new 
contract  which  supersedes  the  contract  to 
pay  the  loss.  Winston  v.  Arlington  Fire  Ins. 
Co.  JD.  C),  16-104. 

Time  limit  of  action  for  perform- 
ance. —  A  clause  in  such  policy  limiting  the 
time  within  which  an  action  may  be  brought 
on  the  contract  of  insurance  does  not  apply 
to  an  action  by  the  insured  for  the  failure  of 
the  insurance  company  to  perform  properly 
the  new  undertaking  created  by  such  election 
to  repair.  Winston  v.  Arlington  Fire  Ins. 
Co.   (D.  C),  16-104. 

(13)   Provisions  regarding  other  insurance. 

Meaning  of  term  "  concurrent."  —  A 

fire  insurance  policy  containing  a  clause  re- 
ferring to  "  concurrent  "  insurance  construed. 
L'Engle  f.  Scottish  Union,  etc.,  F.  Ins.  Co. 
(Fla.),  5-748. 

Innocent  failure  to  disclose  other  in- 
surance. —  A  statutory  condition  as  to  fire 
insurance  requiring  the  disclosure  of  prior 
insurance  in  an  application  does  not  apply  to 
prior  policies  effected  by  others  without  the 
knowledge  of  the  insured,  and  the  failure  to 
refer  to  such  policies  in  the  application  is  not 
a  breach  of  the  condition  where  there  is  no 
fraudulent  design.  Thompson  v.  Equity  Fire 
Ins.  Co.   (Can.),  13-532. 

Additional  insurance  taken  by  mis- 
take. —  Where  a  fire  insurance  company, 
having  a  risk  of  $2,000  upon  a  building,  takes 
a  risk  of  .$1,000  more  to  last  thirty  days,  and 
expresses  to  its  agent  its  willingness  to  con- 


tinue the  policy  for  a  stated  premium,  but 
the  insured,  before  hearing  of  the  company's 
intention,  and  on  the  day  following  the  ex- 
piration of  the  thirty  days,  effects  insurance 
for  the  same  amount  in  another  company,  to 
which  no  reasonable  objection  can  be  had, 
and  a  fire  occurs  after  notice  of  the  addi- 
tional insurance  is  sent  to  the  original  com- 
pany but  before  it  is  received,  a  recovery  on 
the  original  policy  cannot  be  resisted  on  the 
ground  of  subsequent  undisclosed  insurance, 
the  additional  insurance  being  taken  merely 
in  substitution  of  the  insurance  assented  to 
by  the  original  company,  and  there  being  no 
pretense  of  any  question  as  to  the  continu- 
ance of  the  additional  risk  by  that  company 
other  than  the  amount  of  the  premium. 
Thompson  v.  Equity  Fire  Ins.  Co.  (Can.),  13- 
532. 

Permission  by  agent.  —  Where  a  policy 
has  a  slip  attached  thereto  by  the  agent  per- 
mitting other  insurance,  additional  insurance 
on  the  property  will  not  prevent  recovery  for 
loss  under  the  policy.  Medley  t.  German  Al- 
liance Ins.  Co.    (W.  Va.),  2-99. 

Validity  and  effect  of  co-insurance 
clause.  —  The  defendant  issued  its  policy  of 
insurance  for  $1,500  on  the  building  in  Shreve- 
port,  known  as  the  "  Simon  Building."  It 
was  partially  destroyed  by  fire.  The  policy 
contained  the  following  clause :  "  It  is  a 
part  of  the  consideration  of  this  policy,  and 
the  basis  upon  which  the  rate  of  premium  is 
fixed,  that  the  assured  shall  maintain  insur- 
liice  on_  each  item  of  property  insured  by 
this  policy  of  not  less  than  seventy-five  per 
cf.nt.  of  the  actual  cash  value  thereof,  and 
that  failing  so  to  do,  the  assured  shall  be  an 
insurer  to  the  extent  of  such  deficit  and  in 
that  event  shall  bear  his,  her,  or  their  por- 
tion of  the  loss."  The  assured  obtained 
other  insurance  on  the  building,  but  fell  short 
of  obtaining  insurance  up  to  seventy-five  per 
cent,  of  the  building  to  the  amount  of  several 
thousand  dollars.  On  being  sued,  the  defend- 
ant company  claimed  the  benefit  of  the  co- 
insurance clause  contained  in  the  policy. 
Plaintiff  resisted  this  claim  on  the  ground 
that  the  clause  seeking  to  make  him  a  co- 
insurer  as  declared  therein  was  violative  of 
the  provisions  of  Act  No.  135,  p.  209  of 
1900,  known  as  the  "  Valued  Policy  Statute." 
Ihis  position  was  sustained  by  the  court, 
and  judgment  was  rendered  accordingly  On 
appeal  to  the  Court  of  Appeals  that  iude- 
raent  was  affirmed,  and  the  case  was  then 
xr°,j^  L*°  ^^^  Supreme  Court  for  review 
Held,  the  stipulation  in  defendant's  policy 
as  to  the  assured  becoming  a  co-insurer  with 
the  insurance  company  in  a  certain  contin- 
gency to  the  extent  and  under  the  conditions 
stated  IS  not  against  public  policy.  It  is  not 
prohibited  by  law,  and  a  prohibition  should 
not  be  read  into  the  law  by  construction. 
Liberty  of  contract  is  the  rule,  and  limita- 
tions and  restrictions  the  exceptions.  Simon 
V.  Queens  Ins.  Co.   (La.),  14-847. 

(14)   Condition  against  assignment  of  policy. 
Assignment  as  collateral  seonritv   - 

liie  assignment  or  hypothecation  of  a  policy 
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of  fire  insurance  of  tlie  face  value  of  $2,000 
to  a  creditor,  as  collateral  security  for  an  ex- 
tension of  time  on  a  debt  of  $3.00,  does  not 
constitute  or  amount  to  an  assignment  of  the 
policy  ip  violation  of  a  stipulation  contained 
therein  to  the  effect  that  the  policy  shall  be 
void  if  "  assigned  before  loss."  Allen  v. 
Phoenix  Assur.  Co.   (Idaho),  10-328. 

( 15 )  Mortgage  clause. 

Mortgage  bound  by  appr^isj^pt^nt.  t- 

A  "  mortgage  clause "  atj;ached  to  a  jlre  in- 
surance policy  at  the  time  the  same  is  (exe- 
cuted, which  clause  makes  the  loss,  if  any, 
under  the  policy,  payable  tp  tjie  pioj-tg^gpg 
as  his  interes);  may  appear,  is  not  an  assign- 
ment of  the  policy  fo  suph  piortgagep,  and,  ip 
the  absence  of  fraud  or  collusion,  he  is  bound 
by  the  award  of  appraisers  pvoyi4e4  for  ^nd 
required  by  the  ternjs  of  the  policy  in  the 
event  of  a  disagreenient  between  the  insured 
and  the  insurance  cppipany  as  ^o  the  amqunt 
of  the  loss,  althpngt  the  mortgagee  was  not 
a  party  to  and  had  no  potice  of  the  appraiser 
ment  and  award.  Erie  Brewing  Co.  v.  Qhio 
Farpiers  Ins.  Co.    (Qhio),  18-2651. 

(16)  Iron  safe  elapse, 
(a)   In  general. 

Validitiy  pf  c^aiise.  —  It  is  cpippetent 
for  the  parties  ^p  a  contract  of  fire  ipsurauee 
to  stipu^te  t^^at,  in  order  to  preserve  exact 
evidence  of  the  extent  of  the  loss,  the  books 
of  aceoupt  and  inventpry  of  ihe  insured  shall 
Ipe  kept  in  an  iron  sa,fe;  and  the  promise  of 
the  insurer  tp  indeipnify  the  insured  is  a 
sufficient  P9psidera,tipn  tp  support  su^Ji  un- 
dfrtakipg,  ^ing  v.  Conpordi;^  Fire  Ins.  Co. 
(Micli.),  6-87. 

^xoi^issory  Tya,Traiity.  -;-  Whsit  is  com- 
monly known  as  the  "  irpn-safe  clause  "  in  a 
policy  of  ipsuranee,  requiring  the  insured  to 
'■'  keep  a  set  of  bopl^s,  which  sha,ll  clearly  and 
plainly  present  a,  complete  record  of  business 
transacted,  inelfudi,ng  all  purchases,  sales,  and 
shippients,  both  fpr  cash  and  credit,"  is  a 
prpmisaory  warranty.  JEtna  Ins.  Cp-  v.  John- 
spn  (Qa.),  9^61. 

Clause  in  rider  attached  tp,  p.<;l,iQy.  -^ 
It  cannot  b(8  contended  that  an  "  iron-safe 
clause,"  whiclj  is.  contained  in,  a  ridpr  at- 
tached to  a  fire  insurance  policy  and  not  in, 
the  policy  itself,  is,  not  a  pafrt  of  the,  contract, 
where  the  rider  also  contains  the  description 
of  1;he  property  insured.  King  r.  Concordia 
Fire  Ina.'Cp.  (Mich.),  6-87. 

Necessity  of  exa,pt  copipliance.  by  in- 
sured. —  Th.e,  propiissory  warranty  contained 
in  an  iron-sa^e  clause  in  a  policy  pf  fire  in- 
surance must  be  compjied)  with  by  the  in- 
sured; but  in  deterpiiining  what  it  requires, 
a  fair  and  liber,aJ  construction  is  to  be  placed 
nppn  it  so  as  to  effectuate  the.  contract  of 
indemnity,  rather  than  to,  defeat  it.  Mtasi 
Ins.  Co.  V.  Johnson  (Ga,.),  9i-461-. 

WTiat  constitutes  compliance  by  in- 
sured. —  It  is  a  sufficient  compliance  with 
the  psual,  "  irop-aaf^.  clause"  pf  a,  flre  insur- 
ance policy,  in  reapoet  to  the  keeping.pf  books. 


if  from  the  books  kept  by  the  insured,  wi% 
the  assistance  of  those  who  understand  the 
Siystem  on  which  they  were  kept,  the  amount 
of  purchases  and  the  amount  of  sales  can  be 
ascertained,  ^nd  cash  transactions  distin- 
guisJjed  from  those  on  credit,  .^tna  Ins.  Co. 
V.  Lipsitz  (fia.),  14-1070. 

What  constitutes  violation.  —  The  iron- 
safe  clause  in  a  fire  insurance  policy  held  not 
to  have  been  complied  with.  St.  Landry 
Wholesale  Mercantile  Co.  v.  New  Hampshire 
F.  Inp.  Co.   (La.),  3-821. 

In  an  action  on  a  policy  of  fire  insurance, 
where  it  appears  that  a  small  store  or  "  com- 
missary "  in  the  country  was  conducted  by 
the  insured  in  connection  with  a  lumber  busi- 
ness, and  that  tickets  were  given  to  the  em- 
ployees for  the  sums  due  them  for  work, 
which  tickets  were  treated  as  cash  at  the 
store,  the  amount  of  each  purchase  being  in- 
dicated on  the  ticket  by  a  punch  and  entered 
as  a  cash  sale,  and  it  further  appears  that 
there  were  no  credit  sales,  but  that  the  ag- 
giegate  of  the  cash  sales  each  day  was  en- 
tered at  the  close  of  the  day,  and  it  further 
appears  that  all  goods  were  sold  at  a  profit 
of  from  twenty-five  to  fifty  per  cent.,  it  can- 
not be  said  as  a  matter  of  law  that  there  was 
a  violation  of  the  requirement  of  the  iron- 
safe  clause  of  the  policy  as  to  keeping  books. 
^Etpa  Ina.  Co.  '■•  Johnson  (Ga.),  9-461. 

{Iflect  of  violation.  —  A  policy  of  fire 
insurance  is  rendered  void  by  the  fail^re"of 
the  insured  to  comply  with  the  requirements 
of  the  "  iron-safe  clause,"  where  the  pplicy  so 
provides,  notwithstanding  the  provision  of 
the  Miebigan  statute  that  a  policy  shall  not 
be  avoided  fpr  a  breach  of  cpndition  which 
does  not  injure  the  insurer.  King  v.  Con- 
cordia Fire  Ins.  Co.  (Mich.),  6-87. 

Waiver  by  insurer.  —  Where  a  clause 
in,  a  policy  pf  fire  insurance  requires  the  in- 
sured to  "  keep  his  bppks  and  inventory  in 
an  irpn  safe  at  night,  or  at  some  place  secure 
against  fire  in  another  building,"  and  the  in- 
surer feiPws  at  the  time  he  solicits  the  in- 
surance tha.t  the  insured  has  no  iron  safe,  the 
fact  that  there  is  no  building  in  town  safer 
tlian  the  building  in  which  the  insured  goods 
arc  stored  does  not  constitute  a  waiver  of  the 
requirement  that  the  books  shall  be  kept  in 
another  building.  King  ■(?.  Concordia  Fire 
Ins.  Co.   (Micl).),  6-87. 

(b)    Sufficiency  of  inventory. 

Ija  g^ner^l,  —  In  deterininiing  wha.t  con- 
sti,tu,tes  an.  inventory  within  the  meaning  of 
an  iron-safe  clause  ia  a  policy  of  fire  inaur- 
aJjee,  regard;  mus.t  be  had  to  tlie  purpose  for 
which  the  inventory  is  required,  and  in  as- 
certaining this  purpose  all  parts  of  the  clause 
should  be  read  and  construed  together.  Ruff- 
ner  v.  Puitchess  Ins.  Co.  (W.  Va.),  8-866. 

IteB^iite.d  lisft  with  values.  —  An  inven- 
tpry of  a  stock  of  merchandise,  within  the 
meaiBing  of  the  term:  "  inventory  "  as  used  in 
w^flft  is.  known  as  the  "  iron-safe  clause  "  of  a 
fire  inattrance  policy,  is  a  list  of  all  the  ar- 
tioles  pf  meBchandise  in  the  stock,  sufficiently 
itemized  to.  show,  the  kinds  and  numbers  or 


INSUEANCE. 


937 


quantities  thereof,  together  with  their  values 
at  the  time  of  making  tlie  same,  as  nearly  as 
they  can  be  ascertained.  Ruffner  v.  Dutchess 
Ins.  Co.  (W.  Va.),  8-886. 

Invoice  o£  gbods.  —  In  the  casfe  of  a 
store  \Vhich  opens  with  an  entirely  new  stock 
of  goods  at  or  about  the  date  of  the  issuance 
of  a  policy  of  fire  insurance  .on  the  building 
and  the  goods,  the  invoices  of  the  first  lot  of 
goods  put  into  the  store,  giving  the  quanti- 
ties of  the  poods  by  items,  with  the  cost 
prices,  will,  if  they  are  preserved  and  kept 
for  production  upon  the  demand  of  the  in- 
surer as  and  for  an  inventory,  constitute  an 
inventory  within  the  meaning  of  the  iron-safe 
clause  in  the  policy,  even  though  they  are 
not  pinned  together  and  indorsed  "  inventory." 
KuflFner  v.  Dutchess  Ins.  Co.  (W.  Va.),  8- 
866. 

List  of  goods  without  prices.  —  In  an 
action  on  a  policy  insuring  a  store  and  its 
contents  against  fire,  where  the  evidence 
shows  that  the  insured  kept  a  merchandise 
account  which  purported  to  show  goods  pur- 
chased) and  that  some  of  the  itelus  in  such 
account  stated  the  character  of  the  goods  and 
their  prices,  but  that  there  were  other  items, 
aggregating  in  amount  nearly  one-half  of  the 
whole  sum,  which  merely  stated  in  each  ease 
the  name  of  some  person  or  firm  with  the 
added  word  "  bill "  and  the  total  amount  dtle 
such  person  or  firm,  this  evidence,  in  the  ab- 
sence of  any  other  evidence  of  a  compliance 
with  the  requirements  of  the  iron-safe  clause 
in  the  policy  as  to  keeping  brtoks,  is  insuffi- 
cient to  show  compliance  with  such  require- 
ment. -5]tna  Ins.  Co.  v.  Johnson  (Ga.),  9- 
461. 

Inventory  in  foreign  langna^ge.  — 
Where  the  only  complaint  as  to  an  inven- 
tory, required  by  an  insurance  policy  to  be 
taken  of  the  stock  of  goods  insured,  is  that 
part  of  it  was  in  Hebrew,  it  not  being  stated 
what  portion  thereof  was  in  such  lan|;«age, 
and  it  not  appearing  froih  the  record  that 
any  portion  of  the  inventory  was  in  Hebrew, 
such  complaint  is  without  merit,  ^tna  Ins. 
Co>  f.  Lipsitz  (Ga.),  14-1070. 

(17)   Provision  for  suspension  of  liability. 

Validity.  —  A  stipulation  for  a  suspen- 
sion of  liability  Under  a  policy  of  fire  insur- 
ance in  case  of  default  in  payment  of  the  pre- 
mium, is  a  reasonable  one,  violating  no  prin- 
ciple of  public  policy,  and  'becomes  effective 
against  the  insured  upon  default.  McCul- 
lougli  V.  Home  Ins.  Co.   (Tefffi.),  12-626. 

h.  Renewal  of  policy. 

Continuance  of  conditions  in  orig- 
inal policy.  —  Unless  otherwise  expressed, 
the  renewal  of  a  policy  of  fire  insurance, 
though  a  new  contract,  will  be  construed  to 
be  subject  to  the  terms  and  conditions  con- 
tained in  the  original  policy.  Bickford  v. 
.^tna  Ins.  Co.  (Me.),  8-92. 

i.  Assignment  Of  policy  after  loss. 

Necessity  of  conSitent  liy  insarer.  — ■  An 

assignment  of   a   fite    insurance   poHcy  after 


loss  is  valid  without  the  consent  of  the  in- 
surer, although  the  written  transfer  purports 
by  its  terms  to  be  subject  to  the  consent  of 
the  insurer.  Georgia  Co-operative  F.  Assoc. 
V.  Borchardt  (Ga.),  3-472. 

An  assignment  Of  A  fire  insurance  policy 
without  the  consent  of  the  insurer  after  a 
loss  does  not  render  the  policy  void,  but  the 
assignee  has  a  right  to  bring  an  action  there- 
on. Georgia  Co-operative  F.  Assoc,  r.  Borch- 
ardt (Ga.),  3-472. 

j.  Cancellation  of  policy. 

(1)   What  constitutes. 

Telegcani  to  agent  directing  ca,ncel- 
lation.  —  Where  a  fire  insurance  policy  pro- 
vides that  the  insurance  colnpany  may  cantjel 
the  same  upon  five  days*  notice  to  the  in- 
sured, a  telegram  sent  by  the  company  to  its 
agent,  directing  the  latter  to  cancel  the  pol- 
icy does  not  operate  per  Se  as  a  cancellation, 
even  though  it  is  exhibited  to  the  insured, 
and  until  there  is  some  affirmative  action  on 
the  agent's  part,  canceling  the  policy,  it  re- 
fflaihs  in  force  and  effect.  Fireman's  Fund 
Ins.  Co.  V.  Hellner  (Ala.)     17-793. 

Question  for  jii*y.  —  In  an  action  against 
a  fire  insurance  company  to  recover  the 
amount  of  a  policy  issued  by  it,  where  the 
defendant  claims  that  the  policy  has  been 
cahceled,  and  the  evidence  shows  that  the 
defendant  sent  a  telegram  to  its  agent  di- 
recting him  to  cancel  the  policy,  but  the  evi- 
dence as  to  whether  the  agent  served  notice 
on  the  insured  of  the  cancellation  of  the  pol- 
icy and  demanded  its  surrender  is  conflicting, 
the  question  whether  there  has  been  an  eflfec- 
tive  cancellation  is  one  for  the  jury.  Fire- 
man's Fund  Ins.  Co.  r.  Hellner  (Ala  ),  17- 
793. 

(2)   Notice  to  insured. 

Necessity^.  —  Where  a  fire  insurance  agent 
cancels  a  policy  and  insures  the  property  in 
another  company,  and  the  assured  ratifies 
the  transaction,  the  company  in  which  the 
new  insurance  is  effected  cannot,  after  a  loss 
has  occurred,  object  that  the  original  policy 
was  canceled  without  due  notice  to  the  as- 
sured.    Phosnix  Ins.  Co.  r.  State   (Ark.),  6- 

Form  of  notice.  —  Notice  of  the  cancel- 
lation of  such  policy  need  not  be  in  writing 
or  in  any  particular  form.  It  is  only  neces- 
sary that  the  company  shall  positively,  dis- 
tinctly, and  unequivocally  indicate  to  the  in- 
sured its  intention  that  the  policy  shall  cease 
to  be  binding  as  such  upon  the  expiration  of 
five  days  from  the  time  when  its  intention 
19  made  known  to  fhe  insured.  Davidson  r 
German  Ins.  Co.  (N.  J,),  12-1065. 

Waiver  of  notice.  —  The  assured  may 
waive  a  stipulation  in  a  fire  insurance  policy 
that  it  shall  not  be  canceled  except  upon  the 
giving  of  a  specified  notice  to  him,  as  the 
stipulation  is  for  his  benefit.  Phwnix  Ins 
Co   V.  State  (Al-k.),  6-440. 

Power  ot  agent  to  cancel  turithtout  no- 
tice. —  Where  a  property  owner  Constitutes 
tne  agent  of  fire  insurance  companies  as  His 
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agent  to  keep  the  property  insured  and  em- 
powers him  to  select  the  insurer,  the  agent 
has  power  to  cancel  a  policy  without  notice 
to  the  insured  and  to  substitute  therefor  a 
policy  in  another  company,  as  an  agent  for 
insurance  companies  may  be  the  agent  of 
the  insured  for  those  purposes.  Phtenix  Ins. 
Co.  V.  State   (Ark.),  6-440. 

(3)   Return  or  tender  of  premiums. 

Necessity.  —  Under  the  cancellation  clause 
in  a  standard  policy  of  fire  insurance  the  com- 
pany is  not  required  to  pay  or  tender  the  un- 
earned premiums  in  order  to  bring  about  a 
cancellation  of  the  policy.  Davidson  v.  Ger- 
man Ins.  Co.   (N.  J.),  12-1065. 

The  return  of  the  unearned  portion  of  a 
premium  paid  on  a  policy  of  fire  insurance 
is  not  a  condition  precedent  to  the  right  of 
the  insurer  to  insist  upon  a  forfeiture  in  an 
action  brought  against  it  on  the  policy,  where 
the  policy  provides  expressedly  that  an  un- 
earned premium  shall  be  returned  on  the  sur- 
render of  the  policy,  and  no  surrender  has 
been  made.  Weddington  v.  Piedmont  Fire 
Ins.  Co.   (N.  Car.),  8-497. 

Where  risk  never  attached.  —  Where, 
by  reason  of  the  breach  of  a  condition  prece- 
dent, a  policy  of  fire  insurance  never  attached 
and  no  risk  was  assumed  thereunder,  the  in- 
sured may  recover  back  premiums  paid  by 
him,  unless  he  has  been  guiUy  of  fraud,  or 
unless  the  contract  is  illegal  and  he  is  in 
pari  delicto;  but  the  failure  of  the  insurer 
to  offer  to  return  the  premiums  which  were 
paid  voluntarily  before  the  insured  was  noti- 
fied that  the  policy  was  not  in  force  does  not 
preclude  the  insurer  from  setting  up  the 
breach  of  condition  as  a  defense  to  an  action 
on  the  policy.  Parsons,  Rich  &  Co.  v.  Lane 
(Minn.),  7-1 

k.  Reformation   of   policy. 

Reformation  after  loss  for  mistake 
in  name  of  assured.  —  Where,  on  oral  ap- 
plication for  a  policy  of  insurance  to  indem- 
nify the  applicant  against  loss  by  fire  for  the 
period  of  one  year,  the  proper  agent  of  the  in- 
surer agrees  to  issue  to  the  applicant  a  pol- 
icy of  insurance  as  contracted  for,  but  by 
mistake  of  the  insurer's  agent  another's  name 
is  inadvertently  inserted  therein  as  the  in- 
sured, and  the  policy  is  delivered  to  the  ap- 
plicant by  the  insurer,  who  collects  the  pre- 
mium, and  the  applicant  retains  the  policy 
without  discovering  the  mistake  until  after 
sustaining  a  loss  by  fire  nearly  three  months 
thereafter,  equity  will  reform  the  policy  so 
as  to  make  it  accord  with  the  oral  agreement 
between  the  parties.  Niagara  Fire  Ins.  Co. 
r.  Jordan  (Ga.),  20-363. 

1.  Loss  and  adjustment. 
( 1 )   What  constitutes  loss  or  damage  by  fire. 

Overheating  -nrithont  ignition.  —  Un- 

dei-  a  policy  insuring  "  against  all  direct  loss 
and  damage  by  fire,"  the  insured  is  entitled 
to  "recover  for  a  loss  resulting  from  tlie  build- 


ing of  a  fire  in  a  furnace  in  a  dwelling  house 
with  material  of  a  highly  inflammable  na- 
ture, not  intended  for  use  in  such  furnace, 
whereby  intense  heat  and  great  volumes  of 
smoke  are  forced  through  the  register,  greatly 
damaging  the  furnishings  of  the  house  and 
other  personal  property  of  the  insured,  even 
though  there  is  no  actual  ignition  outside 
of  the  furnace.  Such  a  fire  is  a  "  hostile '' 
fire,  as  that  term  is  used  in  the  law  of  in- 
surance, as  distinguished  from  a  furnace  fire 
of  ordinary  character  which  causes  damage 
by  overheating  because  not  properly  attended 
to  or  watched.  For  damage  caused  by  a  fire 
of  the  latter  character,  known  in  insurance 
law  as  a  "  friendly "  fire,  there  can  be  no 
recovery  under  an  insurance  policy,  in  the 
absence  of  actual  ignition.  O'Connor  v.  Queen 
Ins.  Co.   (Wis.),  17-1118. 

(2)   Rights  of  mortgagee  upon  occurrence  of 
loss. 

Insured  property  sold  by  mortgagor. 

—  The  right  of  a  mortgagee  to  recover  on  a 
fire  insurance  policy  taken  out  by  the  mort- 
gagor for  his  benefit  is  not  affected  by  the 
subsequent  conveyance  of  the  equity  of  re- 
demption by  the  mortgagor.  Union  Institute 
for  Savings  v.  Phoenix  Ins.  Co.  (Mass.),  13- 
433. 

Policy  in  possession  of  mortgagor.  — 
A  policy  of  fire  insurance  procured  by  the 
mortgagor  and  made  payable  to  the  mortgagee 
as  his  interest  may  appear,  in  accordance 
with  a  covenant  in  the  mortgage  that  the 
mortgagor  shall  keep  the  property  insured 
for  the  benefit  of  the  mortgagee,  inures  to 
the  benefit  of  the  mortgagee  in  case  of  loss 
by 'fire,  although  the  mortgagor  has  retained 
possession  of  the  policy  and  the  mortgagee 
has  not  been  informed  at  the  time  of  the  fire 
that  the  policy  has  been  taken  out  for  his 
benefit.  Union  Institute  for  Savings  r.  Phoenix 
Ins.  Co.  (Mass.),  13-433. 

Right  of  mortgagee  to  make  proof  of 
loss.  —  Under  a  provision  of  a  fire  insurance 
policy  procured  by  a  mortgagor  for  the  bene- 
fit of  the  mortgagee,  that  the  insured,  who  is 
the  mortgagor,  shall  give  tne  insured  notice 
of  loss  and  that  an  arbitration  of  the  loss 
sliall  be  held  in  case  the  parties  fail  to  agree 
on  the  amount,  the  mortgagee  has  the  right, 
in  case  of  the  failure  of  the  insured  to  take 
the  action  required  by  the  policy,  to  make 
the  statement  of  the  loss  and  to  ask  for  an 
arbitration.  Union  Institute  for  Savings  v. 
Phoenix  Ins.  Co.    (Mass.),  13-433. 

Application  of  conditions  of  forfelt- 
nre.  —  Where  a  policy  of  fire  insurance  con- 
tains a  clause  providing  that  in  the  event  an 
interest  in  the  policy  in  favor  of  a  mortgagee 
is  created  with  the  consent  of  the  insurer 
"  the  conditions  hereinbefore  contained  shall 
apply  in  the  manner  expressed  in  such  pro- 
visions and  conditions  of  insurance  relating 
to  such  interest  as  shall  be  written  upon, 
attached,  or  appended  hereto,"  the  interest 
of  a  mortgagee  is  free  from  all  conditions  for 
forfeiture  contained  in  the  body  of  the  policy, 
except  such  as  are  repeated  in  substance  at 
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least,  at  the  time  of  the  creation  of  the  pol- 
icy by  beiag  ;u  that  time  again  written  upon 
the  policy  or  attached  or  appended  thereto. 
Welch  V.  British  American  Assurance  Co. 
(Cal.),  7-396. 

Tender  of  amount  of  mortgage  as 
defense.  —  An  insurance  company  sued  by 
a  mortgagee  on  a  policy  taken  out  by  the 
mortgagor  for  the  mortagee's  benefit  cannot 
avail  itself  of  the  fact  that  several  months 
after  the  commencement  of  the  action  the  de- 
fendant offered  to  pay  the  plaintiff  the  amount 
of  the  mortgage  without  any  offer  to  pay  in- 
terest or  the  costs  of  the  suit.  Union  Insti- 
tute for  Savings  i-.  Phoenix  Ins.  Co.  (Miss.), 
13-433. 

(3)   Subrogation  of  insurer  to  rights  of  in- 
sured against  person  causing  loss. 

Parties  to  action.  —  An  action  to  re- 
cover for  the  destruction  of  insured  property 
by  fire  as  the  result  of  the  defendant's  negli- 
gence is  properly  brought  in  the  name  of  the 
assured  for  the  use  of  the  insurer  who  has 
paid  the  loss.  The  insured  need  not  be  joined 
as  a  plaintiff.  Cusman,  etc,  Co.  v.  Boston, 
etc.,  R.  Co.  (Vt.),  18-708. 

Effect  of  release  from  assured.  —  The 
right  of  an  insurer  who  has  paid  a  loss  under 
a  fire  policy  to  recover  from  a  person  whose 
negligence  caused  the  fire  is  not  defeated  by 
a  release  obtained  from  the  assured  by  such 
person  with  knowledge  of  the  payment  by  the 
insurer.  Cushman,  etc.,  Co.  -v.  Boston,  etc., 
E.  Co.  (Vt.),  18-708. 

(4)  Arbitration  and  appraisement. 

Qualifications    of    appraiser.    —    The 

mere  fact  that  the  person  selected  by  the  in- 
sured as  his  appraiser  has,  before  his  selec- 
tion, made  an  estimate  of  the  injury  to  the 
property  for  which  he  has  been  paid  by  the 
insured,  is  not  alone  sufficient  to  disqualify 
him  to  act  as  appraiser,  though  this  fact 
may  be  considered  by  the  jury  in  determining 
his  competency  and  disinterestedness.  Na- 
tional Fire  Ins.  Co.  v.  O'Bryan  (Ark.),  5- 
334. 

It  is  a  question  for  the  jury  whether  a  per- 
son designated  as  an  appraiser  is  "  competent 
and  disinterested  "  in  accordance  with  the  re- 
quirements of  a  fire  insurance  policy.  Na- 
tional Fire  Ins.  Co.  v.  O'Bryan  (Ark.),  5-334. 

Right  to  sue  upon  policy  irhere  ap- 
praisers cannot  agree  upon  umpire.  — 
Under  a  fire  insurance  policy  providing  that 
in  the  event  of  a  disagreement  as  to  the 
amount  of  the  loss  each  party  shall  appoint 
an  appraiser,  and  the  two  appraisers  shall 
select  an  umpire  and  appraise  the  loss,  and 
that  no  action  shall  be  maintained  on  the 
policy  until  such  appraisement  has  been  made 
the  insured  discharges  his  obligation  in  that 
respect  wlien  he  appoints  an  appraiser  in 
good  faith;  and  where  the  two  appraisers 
fail  to  agree  upon  an  umpire,  and  the  ap- 
praisement fails  without  the  fault  of  the  in- 
sured, he  is  not  required  to  propose  the  se- 
lection of  other  appraiser's,  but  may  maintain 


an  action  upon  the  policy.     Jerrills  v.  Ger- 
man American  Ins.  Co.    (Kan.),  20-251. 

(5)   Effect  of  adjustment. 

Adjustment  after  assignment  of  pol- 
icy. —  In  a  suit  upon  a  fire  insurance  policy 
brought  by  the  assignee  thereof  against  the 
company  issuing  it,  the  defendant  cannot  be 
held  bound  by  an  adjustment  of  a  loss  sus- 
tained under  the  policy,  made  after  the  assign- 
ment between  the  insurer  and  the  assignor 
of  the  policy,  unless  in  such  adjustment  the 
assignor  acted  as  the  agent  of  the  assignee. 
Georgia  Co-operative  F.  Assoc,  v.  Borchardt 
(Ga.),  3-472. 

(6)  Notice  and  proofs  of  loss, 
(a)   In  general. 

As  condition  precedent  to  action  on 
policy.  —  An  action  on  a  fire  insurance  pol- 
icy cannot  be  maintained  unless  proofs  of 
loss  under  the  policy  are  furnished  within  a 
reasonable  time  after  the  fire,  or  the  furnish- 
ing of  such  proofs  is  waived.  Harp  v.  Fire- 
man's Fund  Ins.  Co.   (Ga.),  14-299. 

Where  a  fire  insurance  policy  provides  that 
proofs  of  loss  shall  be  made  within  sixty 
days  from  the  fire  unless  the  time  is  extended 
in  writing  by  the  insurer,  and  that  no  action 
shall  be  maintainable  on  the  policy  unless  the 
insured  has  complied  with  its  requirements, 
the  making  of  proofs  of  loss  within  such  time 
is,  in  the  absence  of  a  reasonable  excuse  for 
delay,  a  condition  precedent  to  the  right  to 
recover.  Davis  v.  Northwestern  Mut.  Fire 
Assoc.  (Wash.),  15-333. 

Under  a  fire  insurance  policy  procured  by  a 
mortgagor  for  the  benefit  of  the  mortgagee, 
providing  that  in  case  of  loss  a  statement  in 
writing  shall  forthwith  be  rendered  to  the 
company  by  the  insured,  meaning  the  mort- 
gagor, and  that  an  arbitration  shall  be  had 
in  ease  the  parties  fail  to  agree  as  to  the 
amount  of  the  loss,  and  that  the  insurer  shall 
have  the  option  of  rebuilding  the  property, 
the  making  of  the  statement  required  is  a 
condition  precedent  to  the  right  to  recover  on 
the  policy,  and  the  fact  that  no  such  state- 
ment is  made  either  by  the  insured  or  by  the 
mortgagee  defeats  any  right  of  action  on  the 
policy  by  the  mortgagee,  notwithstanding  a 
provision  in  the  policy  that  no  act  or  default 
of  any  person  other  than  the  mortgagee  or 
bis  agents,  or  those  claiming  under  him,  shall 
afl'ect  such  mortgagee's  right  to  recover  in 
case  of  loss.  Union  Institute  for  Savings  v. 
Phoenix  Ins.  Co.  (Mass.),  13-433. 

Effect  of  failure  to  furnish  on  time.— 
Where  a  fire  insurance  policy  stipulates  that 
proof  of  loss  must  be  furnished  by  the  in- 
sured within  sixty  days  after  the  fire,  but 
contains  no  express  provision  that  the  policy 
shall  be  void  or  forfeited  upon  failure  to 
furnish  proofs  as  required,  and  the  policy 
expressly  declares  that  the  happening  of  cer- 
tain other  contingencies  shall  void  it  and 
f"''t|'er  provides  that  the  loss  thereunder 
shall  not  be  payable  until  sixty  days  after 
such  proofs  are  furnished,  and  that  no  suit 
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on  the  paliqy  shall  be  sustainable  until  after 
fiifl  compliance  by  the  insured  Mitii  all  its 
requirements,  or  unless  commenced  within 
twelve  months  after  the  fire,  the  failure  of 
the  insured  to  furnish  proofs  of  loss  within 
Bijety  days  from  the  fir«  will  not  woTk  a  for- 
feiture of  the  policy,  but  fa:ilure  to  fuTniSh 
such  proofs  at  least  sixty  days  before  the 
expiration  of  twelve  months  from  the  fire, 
unless  there  be  a  waiver  of  such  proofs,  \vill 
prevent  the  inaintenance  of  a  suit  on  such 
policy.  Harp  v.  Fireman's  Fund  Ins.  Co. 
(Ga.),  14-299. 

Eff«A!t  of  ^iliiT«  to  complete  before 
suit.  '-^  Under  the  Insurance  Act  of  Ontario 
an  action  on  a  fire  insurance  policy  cannot 
be  defended  on  the  ground  that  the  proofs  of 
loss  weTe  defective  an<l  1vel%  ttot  completed 
before  suit,  there  being  no  suggestion  that 
the  defendant  has  been  prejudiced  by  the  de- 
ls^, and  the  'trial  judge  having  found  good 
fnith  afld  a  want  of  fra*d  on  'the  plaintiff's 
plirt.  ThoJhpson  v.  Equity  Fire  Ins.  Co. 
stOam.),  13-532. 

£xcase  for  failnre  to  file.  —  Where 
ttiere  is  aothing  to  indicate  that  the  insured 
has  been  misled  in  any  way,  tlie  mere  fact 
that  he  is  a  farmer  who  is  ignorant  of  instir- 
ance  methods  does  not  exetise  his  failure  to 
file  such  proofs  of  loss  within  the  prescrihed 
time.  Davis  v.  Northwestern  Mut.  Fire  As- 
soc. (Wash.),  15-333. 

Time  to  ^amfetnd.  ^^  Wh«re,  under  a  policy 
of  fire  tnsui<atice  alWw'ing  sixty  days  for  fur- 
nishing proof  of  -toss,  the  Insured  furnishes 
proof  Withita  twelve  days  'after  sustaining  th« 
loss,  and  no  'objeftticin  thereto  is  riiade  by  the 
insurer  until  within  a  day  'or  two  o'f  the  ex- 
piration of  tke  silxty  days,  thfe  insured  is  en- 
titled "to  a  reasoiiable  ti&ie  after  the  objection 
within  whi<A  to  correct  the  alleged  defects  in 
the  <piobt.  PlaliteTs'  Mitttifel  Ihs.  Assoc,  v. 
Hamilton  (Ark.),  7-55. 

tb)  Waiver  of  prbbfe  of  loss. 

Absolute  reftisal  to  pay  loss.  —  An  ab- 
solute refusal  by  a  fire  insuraiice  ■coinpany  to 
pay  a  loss,  made  before  the  expiration  of  the 
rea^onafele  time  within  which  the  insured 
must  furnish  proofs  'of  loss,  will  be  a  waiver 
of  such  pi'oofs,  but  a  refusal  to  pay,  made 
after  "sach  tngasonable  time  has  expired,  will 
not  be  a  waiver  of  the  proofs.  Harp  v.  Fire- 
man's Fund  Ins.  Co.  (Ga.),  14-299. 

Seiii&l  of  liability  oa  otber  grounds. 
—  A  denial  by  an  insurance  company  of  its 
liability  on  other  groiknds  within  the  time 
allo^\ed  for  furnishing  preliminary  (proofs  of 
loss  is  a  waivfSr  of  the  conditions  of  the  pol- 
icy requiring  su-eh  proofs.  Medley  r.  German 
Alliance  Ins.  Co.  (W.  Va.).,  2-99. 

Where  an  instirer  agaiast  fire  denies  lia- 
bility for  a  loss  and  refuses  payment  on  the 
ground  that  the  insured  burned  the  property, 
it  thereby  waives  the  failure  of  the  insured 
to  furnish  proof  of  loss  within  the  time  re- 
quired by  tlie  policy.  Planters'  Muttial  Tns. 
Assoc,  r.  Hamilton  (Ark..),  7-55. 

Proceeding  to  adjuitt  loss.  <-  The  pro- 
yision   of   a   fire   insttrance   policy    requiring 


sworn  proofs  of  loss  is  waived  where  the  in- 
surer's adjuster  proceeds  to  adjust  the  claim 
ot  loss,  saying  that  the  proofs  "  ought  to  be 
sworn  to,"  but  it  is  not  necessary,  that  he 
will  "  go  ahead  and  settle  just  the  same," 
and  there  is  no  denial  of  iial^lity  for  want  of 
tlie  sworn  proofs  until  the  time  for  making 
such  proofs  li'as  expired.  JlcCollough  f.  Home 
Ins.  Co.   (Cal),  18-862. 

Representations  that  proofs  are  un- 
necessary. —  Tlie  provision  of  a  fire  insur- 
ance policy  req'uiiing  swam  proofs  of  loss 
may  be  waived  by  leipresentations  by  the  in- 
surer's adjuster  to  t'ne  insured  that  the  proofs 
are  not  necessary,  though  the  policy  provides 
that  "  any  action  taken  by  "  the  insurer  "  in 
investigating  the  cause  of  fire  and  ascertain- 
ing the  amount  of  loss  .  .  .  shall  not  waive 
or  invalidate  any  of  tlie  condittbns  of  'the 
policy,"  because  sach  provision  does  not  refer 
to  affirmative  representations  ■calculated  to 
lead  the  insured  into  the  belief  that  th'e 
proofs  will  not  be  required.  MoCollough  v. 
Home  Ins.  Co.   (Cal.),  18-862. 

Denial  of  ail  liability  by  tedjiis'tev.  ^ 
Where  a  fire  insurance  company,  upon  bfeisg 
notified  of  a  loss  under  a  policy  issued  by  it, 
sends  an  adjuster  to  inquire  into  the  1^6, 
and  the  adjuster  while  engaged  m  oV  at  \he 
conclusion  of  his  investigations  refuses  pay- 
ment and  denies  all  liability  of  the  company 
under  the  policy,  his  action,  if  taken  witMn 
the  time  stipulated  in  the  policy  for  the  mak^ 
ing  of  formal  proofs  of  loss.  Constitutes  a 
waiver  by  the  company  of  such  formal  pVOOfS, 
Ohio  Farmers'  Ins.  Co.  v.  Vogel  (liid.),  9-91. 

In  an  action  by  the  insured  on  a  fire  in- 
surance policy,  where  the  evidence  shows  that 
the  defendant  insurance  company  sent  its 
agent  and  adjuster  to  'the  place  where  the 
loss  occffrrfed  to  take  the  proofs  and  adjust 
the  loss;  that  after  examination  And  investi- 
gation by  Such  adjuster  he  informed  t^e  fti- 
sured  that  thfe  defendant  could  not  and  Would 
not  pSiy  the  loss,  and  based  the  iefilsal  to  pay 
on  the  sol«  ground  that  the  policy  had  been 
assignfed';  khkt  the  adjuster  then  iriformfed 
the  insured  that  lie  kad  nothing  further  to 
do  witii  the  ihalteV,  a'nd  tlie  iisui-eA  wotild 
have  to  deal  directly  with  the  defendant;  that 
the  defendant,  on  the  other  hand,  tliroilgh  its 
honlie  office,  infoiined  the  insured  Vtis.t  the 
matter  was  still  In  the  hands  of  their  ad- 
jus'ter?  and  thSit  the  adjuster  thereafter  re- 
fused to  negotiate  and  deal  ifurthei-  with  the 
insured  contjerning  an  adjustment  of  the  loss, 
the  evidence  i&  sufficient  to  establish  a  prima 
fade  Case  of  waive'r  of  pi*oofs  and  to  entitle 
the  plaintiff  t<)  have  the  question  of  tvaiver 
sul)Hiitted  to  the  j\iry.  Allen  V.  thoenik 
Assur.  Co.  (Idaho),  10-328. 

Po*r«*  x>i  adjitii^ter  to  waive.  *-  In  an 
action  by  the  ihsiired  on  a  policy  of  Are  in- 
BuranCBj  where  it  ajppears  that  a  condition  in 
the  policy  'rtiquiribg  the  presentation  of  jproof^ 
of  loss  within  '^  specified  time  was  waived  by 
a  general  agent  \Vho  was  sent  out  by  the  in- 
surer for  the  ptofibse  of  representing  it  ifl 
the  adjilBtdient  6f  th'e  loss,  and  that  the  con- 
duct of  saeh  Ji^Bl  Ms  well  calculated  to  lull 
the  inisMl-ed  ihtb  »  false  sense  kA  Security,  the 
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insurer  is  bound  by  tlie  waiver  and  is  estop- 
ped to  set  up  a  coudition  in  th&  policy  pro- 
viding ■'  that  no  officer,  agent,  or  other  repre- 
sentative "  shall  luxve  power  to  waive  any 
provision  or  condition  of  the  policy.  Bern- 
hard  r.  Koehester  German  Ins.  Co.  (Conn.), 
8-298. 

In  an  action  by  the  insured!  on  a  policy 
of  fire  insurance,  the  plaintiff  may  sho^w  that 
a  condition  in  the  policy  was  waived-  by  the 
defendant's  general  agent  and  that  the  de- 
fendant is  bound  by  such  waiver,  notwith- 
standing tlie  fact  that  the  plaintiff  pleads  in 
teruw  a  waiver  and  not  an  estopped  on  the 
part  of  the  in-surer,  as  an  estoppel  in  pais 
need  not  be  pleaded.  Bernhard  i".  E,och.ester 
Gorman  Ins.  Co.    (Conn.),  8-298. 

When  not  inferired.  —  A  waiiver  of  a 
provision  of  a  fire  ilisurance  policy  requiring 
notice  of  loss  is  not  to  be  inferred  where 
there  is  no  word  or  act  on  the  part  of  the  in- 
surance company  or  any  of  its  agents  show- 
ing any  other  attitude  of  the  company  as  to 
claim  on  the  policy  except  that  of  standing 
upon  all  of  its  legal  rights.  Union  Institute 
for  Savings  r.  Phoenix  Ins.  Co.  (Mass.),  13- 
433. 

Snffieiency  of  evidence  to  shonr.  — 
Evidence  reviewed,  in  an  action  by  the  in- 
sured on  a  fire  insurance  policy,  and  held 
suffieient  to  justify  the  trial  court  in  finding 
that  a  general  agent  of-  the  defendant  waived 
a  condition  in  the  policy  requiring  proofs  of 
loss  to  be  furnished  within  a  specified  time. 
Bernhard  v.  Rochester  German  Ins.  Co. 
( Conn. ) ,  8-298. 

Neiy  trial  to  prove.  —  An  appellate  court 
^Yhich  reverses  a  judgment  for  the  insured 
in  ii  fire  insuran-ce  poKcy  on  the  ground  that 
proofs  of  loss  were  not  filed  within  the  time 
prescribed  in  the  poKey  will  not  grant  the  re- 
quest of  the  insured  for  a  new  trial  to  enable 
him  to  amend  his  complaint  by  alleging  a 
-waiver  by  the  insurer,  -«-here  it  appears  that 
notwithstanding  the  express  reliance  in  the 
trial  court  by  the  insurer  on  the  failure  to 
comply  with  the  terms  of  the  policy,  the  in- 
sured failed  to  offer  any  evidence  of  waiver, 
and  that  the  evidence  introduced  by  the  in- 
surer indicated  that  it  stood  upon  its  strict 
rights  raider  the  policy.  Davis  r.  North- 
\Yes,tern  Mut.  Fire  Assoe.  (Wash.),  15-333. 

m.  Actioa  on  policy. 
(1)   Nature  of  action. 

Whether  on  policy  or  adjustment.  — 

Ah'  action  construed  and  lield  to  be  upon  in- 
sumnye  policies  and  not  upon  a  written  ad- 
ju.-jtnieiit  of  the  loss  and  a  promise  in  writing 
by  tlie  Insurer  to  pay  the  amount  shown  by 
the  adjustment.  Geor.ge  Co-operative  F.  As- 
soc. V.  Bprchardt  (Ga.),  3-4^2. 

(2)   Time  tn  sue. 

Six   months    limitation    in   policy.   — 

The  prevision  in  a  po-licy  of  fire  insurance 
that  *<iio  suit  or  action  on  this  policy,  for 
the  recovery  oi  any  claim,  shall  be  sustain- 
able in  any  eonrt  of  law  or  equity  until  nfter 


full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  unless  com- 
menced within  six  montha  next  after  tlie 
fire,"  is  unambiguous,  and  in  suit  on  the 
policy  commenced'  more  than  six  months  after 
the  date  of  the  fire,  will  be  enforced  in  accord- 
ance with  the  plain  meaning  of  its  terms, 
where  no  extrinsic  facts  are  alleged  excusing 
the  delay  in  bringing  the  suit.  Appel  v. 
Cooper  Ins.  Co.  (Ohio),  10-831. 

When  time  heginsi  to  run.  —  Where  a 
policy  of  fire  insurance  contains  the  provision 
that  no  suit  or  action  shall  be  sustained 
thereon  unless  commenced  -within  six  months 
next  after  the  fire,  the  period  of  limitation 
begins  to  run  from  the  date  of  the  fire,  not- 
withstanding the  policy  also  contains  the 
provision  that  "  the  loss  shall  not  be  payable 
until  sixty  days  after  proofs,  of  loss  have  been 
received  bv  the  coinpan.y."  .A(ppel  i'.  Cooper 
Ins.  Co.  (Oliio),  10-821. 

Action  on  contract  of  rei,nsaraiAce.  — 
Where  »  contract  of  reinsiu'ance  against  &i.e 
is  evidenced  by  a  typewritten  slip  or  rider 
attached  to  a  printed  form  of  an  ordinary 
policy  of  original  insurance,  a,  elawse  in  the 
printed  forni  providing  th?it  no  action  may 
be  maintained  on  the  policy  unless  coijimenced 
within  twelve  months  next  after  the  fire  is 
not  applicable  to  the  contract  of  reinsviranee. 
Home  Ins.  Co.  v.  Victoria-Montreal  Fire  Ins. 
Co.  (Eng.),  7-35. 

(3)   Parties. 

Where  loss  is  payable  to  mortgagee. 

—  On  a  fire  insurance  policy  in  the  name  of 
the  plaintiff  on  property  awnei  by  her,  con- 
taining a  clause  to  the  effect  that  a  loss,  is 
payable  to  the  mortgagee  as  its  interest  may 
appear,  the  plaintiff  may  sus,taiB  an  action. 
Staats  V.  Georgia  Home  Ins.  Co.  (W.  Va-), 
4-541. 

Substitution  qf  as^gnee  as  plaintiff. 

—  Where  the  holder  of  policies  o{  fire  insur- 
ance, without  notice  to  the  insurers,  a,ssign^ 
to  a  creditor  bank,  subsequent  to  a  fire,  all 
right  and  title  to  any  money  payable  on  the 
policies,  and  authorizes  said  banit  to  give  a 
good  discharge  to  the  insurance  companies, 
and  in  actions  on  tlie  policies  by  the  insured 
the  bank  is  added  as  plaintiff  ab  initio  by  the 
trial  judge,  the  actions  as  originally  begun 
are  not  nullities,  but  are  at  most  only  de- 
fectively constituted,  and  although  the  bank 
is  not  made  a  party  until  more  than  a  year 
after  the  loss,  its  remedy  is  not  barred  by 
statute,  but  it  will  be  given  the  benefit  of  the 
proceedings  from  the  beginning,  the  trial 
judge  having  seen  fit  in  his  discretion  to  im- 
pose no  terms  in  making  it  a  party.  Thomp- 
son 1-.  Equity  Fire  Ins.  Co.  (Can.),'  I3-S32. 

(4 )   Defenses. 
Removal  of  goods  before  ftre.  —  In  an 

action  on  a  fire  insurance  poliey  which  eon- 
tains  no  stipulation  preventing-  the  insured 
from  reducing  the  amount  of  the  stock  of 
goods  in  any  manner,  it  iia  erroneOTi»  te  in- 
struct  the  jury    that   if   th»   plaintiff   "re- 
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moved  his  property  or  any  part  of  it  from  the 
building  before  the  fire,  except  in  the  usual 
course  of  selling  goods,  this  would  be  a  fraud 
on  defendant "  and  would  discharge  the  latter 
from  liability  under  the  policy.  Beavers  v. 
Security  Mutual  Ins.  Co.  (Ark.),  6-585. 

Assignment  of  policy.  —  Where  a  second 
assignment  of  the  insured's  rights  in  a  policy 
of  fire  insurance  is  made  subject  to  the  re- 
linquishment of  the  claim  of  a  prior  assignee, 
the  insurance  company  having  notice  of  the 
terms  of  the  second  assignment  and  of  the 
fact  that  the  claim  of  the  first  assignee  has 
not  been  relinquished,  cannot  defend  an  ac- 
tion on  the  policy  by  showing  a  prejudicial 
agreement  with  such  second  assignee.  Thomp- 
son V.  Equity  Fire  Ins.  Co.  (Can.),  13-532. 

(5)   Declaration,  petition,  or  complaint. 

Averment  that  plaintiff  is  beneficial 
owner.  —  Under  the  Alabama  statute  au- 
thorizing actions  on  contracts  of  fire  insur- 
ance to  be  brought  by  the  beneficial  owners, 
the  complaint  in  such  an  action  is  demuri-able 
if  it  does  not  aver,  or  allege  facts  sufficient  to 
show,  that  the  plaintiff  is  the  beneficial 
owner.  Norwich  Union  Fire  Ins.  Co.  -v.  Prude 
(Ala.),  8-121. 

Amendment  of  policy  filed  -nrith  com- 
plaint. —  A  copy  of  an  insurance  policy  filed 
with  a  declaration  on  a  fire  insurance  policy 
may  be  amended  to  conform  to  the  original 
in  ease  of  variance.  Staats  r.  Georgia  Home 
Ins.  Co.   (W.  Va.),  4-541. 

(6)   Plea  or  answer. 

Breach    of    condition    subsequent.    — 

Where  an  insurer  against  fire  relies  on  a  con- 
dition subsequent  in  the  policy  of  insurance 
to  defeat  the  right  of  the  insured  to  recover 
after  the  loss,  the  insurer  must  specially 
plead  such  condition  and  breach  thereof,  and 
the  plaintiff  in  an  action  to  recover  on  the 
policy  has  a  right  to  introduce  evidence  to 
rebut  any  proof  of  breach  of  condition  so 
pleaded,  or  to  show  a  waiver  of  the  condition 
by  the  insurer.  Allen  v.  Phoenix  Assur.  Co. 
(Idaho),  10-328. 

(7)   Evidence. 

Ownership  of  insured  property.  —  In 

an  action  by  a  corporation  on  a  fire  insurance 
policy  the  ownership  of  the  insured  property 
is  sufficiently  established  by  a,  deed  of  the 
property  to  the  corporation,  although  such 
deed  was  made  before  the  charter  of  the  cor- 
poration was  granted  and  the  corporation 
was  chartered  in  a  name  slightly  different 
from  that  to  which  the  deed  was  made.  Sum- 
ter Tobacco  Warehouse  Co.  v.  Phoenix  Assur. 
Co.   (S.  Car.),  11-780. 

Membership  of  defendant  in  tariff 
association.  —  In  an  action  on  a  fire  insur- 
ance policy,  where  the  plaintiff  seeks  to  re- 
cover the  statutory  penalty  of  twenty-five  per 
cent,  of  the  actual  loss  or  damage,  because  of 
the  membership  of  the  insurer  in  a  tariff  as- 
sociation at  the  time  of  or  subsequent  to  the 
issuance  of  the  policy,  it  is  not  error  to  per- 


mit an  employee  of  such  a  tariff  association 
to  testify  that  the  defendant  insurance  com- 
pany was  a  member  of  the  same.  Fireman's 
Fund  Ins.  Co.  v.  Hellner  (Ala.),  17-793. 

Mistake  in  policy.  —  In  an  action  on  a 
policy  of  fire  insurance  on  personal  property 
described  and  insured  as  located  in  a  certain 
building,  when  in  fact  it  was  in  another,  it 
is  not  necessary  for  the  plaintiff,  before  he 
can  recover  the  amount  of  insurance,  to  pray 
for  and  secure  a  decree  reforming  the  policy, 
but  he  is  entitled  to  recover  upon  showing 
that  the  agreement  of  the  parties  located  the 
property  where  it  actually  was,  and  that  by 
the  mistake  of  fraud  of  the  defendant's  agent 
the  agreement  was  misstated  in  the  policy, 
^tna  Ins.  Co.  f.  Brannon  (Tex.),  13-1020. 

Where  in  an  action  on  a  policy  of  fire  in- 
surance which  contracts  to  insure  personal 
property  while  in  a  certain  house,  the  plain- 
tiff claims  that  through  mistake  or  fraud  of 
the  insurance  agent  the  policy  does  not  state 
the  true  agreement,  which  was  to  insure  t'le 
property  while  in  another  house  in  which  the 
property  was  actually  located,  the  defendant 
is  not  estopped  to  disprove  this  contention 
and  show,  if  it  can,  that  the  policy  correctly 
states  the  contract,  or  that  the  agent  never 
assented  to  a  contract  to  insure  the  property 
in  the  house  in  which  it  was  actually  located, 
^tna  Ins.  Co.  v.  Brannon   (Tex.),  13-1020. 

Season  why  condition  as  to  apprais- 
ers not  performed.  —  In  an  action  upon  a 
fire  insurance  policy  the  petition,  after  alleg- 
ing the  issuance  of  the  policy,  the  payment  of 
the  premium,  and  a  loss  by  fire,  alleged  due 
performance  of  the  conditions  of  the  policy 
on  the  part  of  the  insured.  The  answer  al- 
leged that  after  the  fire  occurred  a  disagree- 
ment arose  as  to  the  amount  of  the  loss,  and 
tiiat  the  same  had  never  been  ascertained  by 
appraisers  as  provided  by  the  policy.  The 
reply  was  a  general  denial.  Held,  that  under 
the  pleadings  it  was  proper  for  the  plaintiff 
to  show  that  he  appointed  an  appraiser  in 
good  faith  and  that  the  two  appraisers  were 
unable  to  agree  upon  an  umpire,  for  which 
reason  no  appraisement  was  made.  Jerrills 
V.  German  American  Ins.  Co.  (Kan.),  20-251. 

(8)   Nonsuit  or  direction  of  verdict. 

When  nonsuit  is  improper.  —  In  an  ac- 
tion by  the  insured  on  a  fire  insurance  policy, 
wliere  the  plaintiff  makes  a  prima  facie  case 
establishing  the  facts  of  the  issuance  and  de- 
livery of  the  policy  and  the  payment  of  the 
piemium  thereon,  the  loss  through  and  on 
account  of  the  cause  insured  against  and  the 
furnishing  of  notice  and  proofs  to  the  in- 
surer as  required  by  the  policy  (or  the  waiver 
thereof  on  the  part  of  the  insurance  com- 
pany), the  case  should  go  to  the  jury,  and  it 
is  error  for  the  trial  court  to  grant  a  non- 
suit. Allen  V.  Phoenix  Assur.  Co.  (Idaho), 
10-328. 

Direction  of  verdict  for  plaintiff.  — 
Ordinarily  in  an  action  on  a  fire  insurance 
policy  the  question  whether  the  loss  proved 
by  the  plaintiff  is  within  the  terms  of  the 
pcilicr  it  on?  for  the  jury,  but  where  the  evi- 
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dence  showing  the  loss  to  be  one  for  which 
the  plaintift  is  entitled  to  recover  is  prac- 
tically undisputed,  it  is  not  error  for  the 
court  to  direct  a  verdict  in  plaintiff's  favor. 
O'Connor  v.  Queen  Ins.  Co.   (Wis.),  17-1118. 

( 9 )    Instructions. 

Duty  to  keep  books  in  lafe.  —  In  an 

action  on  a  fire  insurance  policy  an  instruc- 
tion to  the  jury  concerning  the  duty  of  the 
insured  to  keep  his  books  of  account  in  an 
iron  safe  or  in  some  other  safe  place,  where 
there  is  no  condition  or  agreement  in  the 
policy  or  elsewhere  imposing  such  duty,  is  an 
abstract  instruction.  Beavers  v.  Security 
Mutual  Ins.  Co.  (Ark.),  6-585. 

(10)   Judgment. 

iDClnsion  of  interest.  —  In  an  action 
by  the  insured  on  a  policy  of  fire  insurance, 
the  court,  in  rendering  judgment  for  the 
plaintiff,  may  include  interest,  where  it  is 
only  by  such  inclusion  that  the  court  can 
compensate  the  plaintiff  for  what  he  has  suf- 
fered by  reason  of  the  delay  resulting  from 
the  defendant's  wrongful  act.  Bernhard  v. 
Rochester  German  Ins.  Co.   (Conn.),  8-298. 

Attorney's  fees.  —  The  Florida  statute 
providing  for  the  recovery  of  attorney's  fees 
iu  actions  against  fire  insurance  companies 
by  holders  of  policies  is  constitutional  and 
was  not  repealed  by  chapter  4677  of  the  Laws 
of  1899.  L'Engle  v.  Scottish  Union,  etc.,  Ins. 
Co.  (Fla.),  5-748. 

n.  Recovery  of  payment  induced  by  fraud. 

Rigkt  of  recovery.  —  The  payment  of  a 
loss  by  a,  fire  insurance  company  does  not 
constitute  a  waiver  of  all  breaches  of  the 
policy  and  prevent  a  recovery  of  the  money 
if  the  payment  is  procured  by  fraudulent 
representations  by  the  insured  in  regard  to 
material  matters.  Palatine  Ins.  Co.  v.  Kehoe 
(Mass.),  14-690. 

Evidence.  —  In  an  action  by  a  fire  insur- 
ance company  to  recover  money  paid  on  a 
policy,  on  the  ground  that  the  property  was 
in  process  of  removal  and  therefore  not  with- 
in the  protection  of  the  policy,  evidence  of 
the  assignment  of  the  policy  to  the  defendant 
by  her  husband  after  the  payment  to  her  by 
the  plaintiff,  with  the  assent  of  the  plain- 
tiff's agent  indorsed  upon  the  policy,  is  ad- 
missible. Palatine  Ins.  Co.  v.  Kehoe  (Mass.), 
14-690. 

Instructions.  —  In  an  action  by  a  fire 
insurance  company  to  recover  back  money 
paid  for  the  destruction  of  property  claimed 
by  the  plaintiff  to  have  been  in  process  of  re- 
moval from  one  authorized  location  to  an- 
other, and  therefore  not  within  the  protection 
of  the  policy,  an  erroneous  instruction  that 
the  policy  might  cover  a  portion  of  the  prop- 
erty while  in  transmission  from  one  place  to 
another  is  important  as  bearing  upon  the 
question  of  the  materiality  of  fraudulent 
representations  by  the  defendant  that  the 
property  had  not  been  removed  from  the 
place  where  it  was  when  the  policy  was  is- 


sued, there  being  evidence  that  such  repre- 
sentations were  made.  Palatine  Ins.  Co.  v. 
Kehoe  (Mass.),  14-690. 

6.  Maeine  Insurance. 

Persons  entitled  to  benefit  of  open 
policy.  —  Where  brokers,  instructed  by  the 
agents  of  the  owners  of  a  ship,  take  out  a 
policy  of  insurance  on  the  same  "  as  well  in 
their  own  names  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  or  per- 
sons to  whom  the  subject-matter  shall  apper- 
tain in  part  or  in  all,"  and  charterers  of  the 
ship  from  such  owners  are  compelled  to  pay 
damages  to  the  owner  of  another  ship  on  ac- 
count of  a  collision  between  the  two  vessels, 
such  charterers  are  not  entitled  to  sue  on  the 
policy,  though  it  contains  a  collision  clause, 
there  being  no  evidence  of  any  intention  by 
such  owners  to  insure  on  behalf  of  the  char- 
terers. Boston  Fruit  Co.  v.  British,  etc.,  Ins. 
Co.   (Eng.),  4-498. 

Insurable  interest  in  cargo.  .—  A  light- 
erage and  towing  company  has  an  insurable 
interest  in  a  cargo  which  it  undertakes  to 
tiansport,  and  a  policy  of  marine  insurance 
on  such  cargo  issued  to  the  lighterage  com- 
pany "  on  account  of  whom  it  may  concern  " 
does  not  inure  to  the  benefit  of  the  owners  of 
the  cargo  or  amount  to  double  insurance  by 
reason  of  the  fact  that  the  cargo  is  covered 
by  another  policy  of  insurance  issued  to  the 
owners,  in  the  absence  of  any  showing  that 
the  owners  are  in  fact  the  parties  concerned 
in  the  insurance  issued  to  the  lighterage  com- 
pany or  have  availed  themselves  of  its  ad- 
vantages. Western  Assur.  Co.  v.  Chesapeake 
Lighterage,  etc.,  Co.   (Md.),  11-956. 

Warranties.  —  A  warranty  in  a  marine 
insurance  policy  "  not  to  carry  cargo  other 
than  kerosene  oil "  relates  to  the  cargo  only, 
and  is  not  broken  by  the  carriage  of  passen- 
gers. Yangtsze  Ins.  A'bsoc.  v.  Indemnity 
Mut.  Mar.  Ins.  Co.  Eng. ),\  15-239. 

Iiiability  of  insurer  for  loss  by  negli- 
gence. —  In  an  action  on  a  policy  of  marine 
insurance  by  a  lighterage  andUowing  company 
for  the  value  of  a  scow  load  of  corn,  the  fact 
that  the  crew  negligently  permitted  the  scow 
to  drift  does  not  require  or  warrant  a  charge 
that  the  scow  was  lost  by  a  peril  not  insured 
against,  the  policy  covering  all  losses  and 
perils  of  the  sea,  barratry  of  master  and  ma- 
rines, etc.,  Western  Assur.  Co.  r.  Chesapeake 
Lighterage,  etc.,  Co.   (Md.),  11-956. 

Excepted  causes.— In  an  action  on  a  pol- 
icy of  marine  insurance  by  a  lighterage  and 
towing  company  for  the  value  of  a  scow  load 
of  corn,  the  plaintiff's  right  to  recover  the 
value  of  the  cargo,  which  value  it  has  paid  to 
other  carriers,  is  not  defeated  by  a  provision 
in  the  policy  that  the  insurer  shall  not  be 
bound  to  pay  any  loss  in  case  the  insurance 
IS  made  for  the  benefit  of  a  carrier  or  bailee 
of  the  property  oth.er  than  the  plaintiff. 
Western  Assur.  Co.  v.  Chesapeake  Lighteraee 
etc.,  Co.  (Md.),  956.  ^  ' 

In  such  an  action  papers  showing  the  set- 
tlement made  between  the  owners  of  the 
cargo  and  their  insurer  for  the  loss  of  the 
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cargo  furnisli  competent  evidence  of  the  value 
of  the  cargo.  Western  Assur.  Co.  v.  Chesa- 
peake Lighterage,  etc.,  Co.   (Md.),  11-956. 

Total  loss.  —  In  an  action  on  a  policy  of 
marine  insurance,  the  test  of  the  question  as 
to  whether  tjie  ship,  ^hich  has.  been  seriously 
dam^^ged  t|y  tlie  perils  insured  ag?iinst,  can  he 
trea.teQ  as  p,  constructive  to^al  loss,  is  whether 
a  prudent  uivinsurod  owner  would  repair  the 
ship,  haying  regard  to  all  the  circumstances. 
Macbeth  v.  Maritime  Ins.  Co.   (Eng.),  12-18. 

In  making,  according  to  such  test,  the  cal- 
culation as  to  whether  the  ship  can  b,e  treated 
as  a  total  loss,  the  assured  is  entitled  to  add 
the  breakup  or  wrepk  value  of  the  ship  to 
the  estipia^ed  cost  of  repairs.  Macbeth  v. 
Maritime  I^s.  Co.    (Eng.),   12-1?. 

£vi,£e;iice,  —  In  an  actjofl  on  a  policy  qi 
marine  iusuran,pe  by  a,  lighterage  and  towing 
company  fo,r  the  Ipss  of  a  scow  load  of  corn, 
wli^ch  the  plaintiff  had  coBtra,eted  witb  a 
transfer  company  to  carry  from  an  elevator 
to  a  steamship,  it  i^  competent  to  prove  by 
verbal  testinpony  tjiat  the  owner  of  the  coru 
sUed  the  ste^msiVip  company  which  had  con- 
tracted to  carry  the  same,  and  was  paid  tl\e 
value  of  the  cprn  by  the  steamship  company, 
and  to  trace  this  paynient  down  to  t£s 
plaintiff  lighterage  cqv^pMij,  the  payment  of 
the  ^loney  being  oue  of  the  issues  made  by 
the  pleadings,  and  t^ie  payment  by  the  st^^-. 
ship  company  beiug  one  of  the  links  of  evi- 
del;^ee  on  that  s,i;il3Jeet.  Western,  Assur.  Co. 
V.  Cliesapeake  Lighterage,  etc.,  Co.  (Md.), 
H-9.56. 

In  such  a  ease  tlje  admis^on  of  testimony 
O.f  tJie  payment  by  the  stea,msl)ip  compa,ny  is 
not  objectionable  because  it  is  not  followed 
by  an  offer  of  the  re?o,rdi  of  the  suit  in  which 
payment  was  in,ad,e,  showing  th,at  the  sucees- 
aive  payojents  ijnere  PiOt  voluntary,  as  the 
court  eannot  control  the,  order  in  which  i/hs 
plaintiff  offers  his  proof  provided  he  tenders 
legal  eviden,ce  m^^teifial  to  the  is^ue.  West- 
tern  Assur.  Co.  ,lf.  Chesapeake  Lighteraige, 
etc..  Co.   (Md.),,   U-956. 

In  an  action  on  a  policy  of  marine  insur- 
ance for  tlj.e  ys^lue  of  a,  scow  loa.d  of  corn, 
defended,  on  th&  ground  thitt  the  scow  was 
rmseawprthy  at  tfee  tiwe  the  risk  was  in- 
curred, eyidienfte  tendiing  to  sho.w  that  a 
s^!i;ell  caused  by  wind  and  a  passing  steam- 
boat struck  the  scow  broadside,  caiusjng  the 
coru  to  shift  and  thereby  upse,tting  her,  fur- 
nishes an  e:spla(nation  of  the  accident  which 
justifies  the  court  in  refusing  to  withdraw 
ithe  case  froau  tlj,e  j,ury..  Wester?,  Assur,  Co. 
».  Chesapeake  Liighterajge,  etc.,  Co.  (Md.),, 
U-956. 

7.  LjT?  IHSUEAI^C?. 
a.  Statutory  regulatipn  in  general. 

"Validity  of  atfttute  pr«>^])ii,ding  vevf 
tain,  defenses  in  acti<Kns,  ^n  BOliciea.  -^ 

The  Missouri  statutes  .which  have  been  con^ 
strued  by  the  state  Supremie  Court  as  cutting 
off  any  defense  by  a  life  insurance  company 
which  is  based  upon,  false  and  fraudulent 
statements  in  the  application  for  inauranee, 
unless    the    matter-    misrepresented    actually 


contributed  to  the  death  of  the  insured,  aie 
valid  as  applied  to  both  foreign  and  do- 
mestic corporations,  ajid  are  not  repugnant 
to  the  Federal  Constitution.  NbrthvresteriJ 
National  Life  Ins.  Co.  v.  Higgs  (U.  S.),'7- 
1104. 

b.  Validity  of  contract. 

Contract  to  discriminate  between 
politiyliolders.  —  An  executoiy  contract  be- 
tween a  life  insurance  company  and  one  of 
its  policyholders  whereby  -yie  company 
agrees  to  treat  such  policyholder  as  one  of 
a  select  body  of  its  policyholders  not  to  ex- 
ceed a  certain  number,  and  to  confer  upon 
him,  as  a  member  of  such  select  body,  a 
right  in  a  certain  fund  of  the  company,  by 
means  of  which  the  annual  premiums  on  his 
policy  will  be  reduced  until  in  a  few  years 
tjjj^  policy  will  becQjflie  si?lf-%usts,iBiM,  is  in 
direct  contravention  p,f  \}ie  North  Carolina 
st£*tute  foi^biddijig  disfirimiBatiOfl  between  in- 
sured peijaiops  ftf  th,e  same  class  and  equal  ex- 
pectation of  life,  and  is  incapable  of  enforce- 
ment by  the  policyholder.  Smathers  i}, 
itapkers  Life  Ins,  Cp.   (N.  Car,),  18-756. 

Terwa  not  «>xprea«ed,  in  ypli«fy.— .Wher^ 
such,  a  contract  as  that  abov^  cpnsidiered  is 
the  sole  inducement  for  taking  out  the  pali,cy, 
the  fact  that  its  terws,  are  not  set  forth  v,\ 
the  policy  presents  a  further  obstacle  to  its 
fn^preement,  siuce  the  statute  resquiresi  all  tb^ 
terms  o|  tlie  contract  between  tbe  insured  awiJ 
tl^e  company  to  be  plainly  e?tpressed  in  the 
policy.  Smathers  v.  Banlcers  Jjife  Ins.  Co. 
(N.  Car.),  18-756. 

:P9^tie«  in  5«pi  d,«U«tff.  —  The  enforqe- 
ment  of  a  contract  such  as  that  above  consid- 
ered cannot  be  permitted  on  the  theory  that 
the  statute  forbidding  discrimination  was  en- 
acted for  the  benefit  of  policyholders,  and 
should  not  hi  applied  to  their  detriment.  The 
benefit  sought  to  be  secured  by  the  statute  is 
the  benefit  of  the  polieyholders  in  general, 
and  not  the  benefit  of  an  individual  poliey- 
holder  who  has  entered  into  an  agreement  of 
the  forbidden  class  and  is  seeking-  to  profit 
by  its  terms.  Such  a  pplicyhpldier  is  in  pari 
d/eMcto  with  the  insurance  company  as  re- 
gards the  violation  of  the  statute.  Smathers 
V.  Bankers  Life  Ins.  Co.    (N.   Oar.),   l»-756. 

Actions  on  lllegali  contract.  —  The  rule 
which  permits  a  party  to  an  illegal  contract 
who  has  repudiated  the  same  while  the  il- 
legal portion  was  entirely  executory,  to  re- 
cover what  he  has  advanced  thereon,  has  no 
application  to  an  action  brought  by  a  poMoy^ 
holder  to  enforce  such  a  contract  as  that 
above  considered,  after  he  has  surrendered 
his  policy  and  received  th«  full  surrender 
value  of  the  same  from  the  company.  In 
such  a  case  there  is  no  repudiation  of  the 
illegal  contrflict  by  the  policyholder,  or  any 
wrongflil  withholding  of  his  money  by  the 
inswrance  company.  Smathers  v.  Baukers 
Life  Ins.  Co.   (N.  Car.)-,  l»-756. 

Validity!  of  poUcy  taken  ont  to  as- 
sign to  person  having  no  insurable  iur 
terest.  —  J'oBeJes  of  life  insurance  pivable 
to  the  insured's  estate  and  tak«»  out  by  hi« 
for  the  sole  purpose  of  assigning  tliieni   to  a 
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third  person  having  no  insurable  interest  in 
the  life  of  the  insured  but  who  agrees  in  con- 
sideration of  the  assignment  to  pay  the  in- 
sured a  certain  sum  in  cash  and  to  pay  the 
premiums  on  the  policies,  are  void,  and  no 
action  can  be  maintained  on  them  by  the  ad- 
ministrator of  the  insured.  Bromley  v. 
Washington  Life  Ins.  Co.   (Ky.),  12-685. 

c.  Nature  of  contract. 

As  oontlnuins  con^vaot  or  fv<un  709V 

to  year.  —  A  policy  of  life  insurance  ia  not 
a  contract  of  assurance  for  a  single  year, 
with  a  privilege  of  renewal  from  year  to  year 
by  paying  the  annual  premiums.  It  is  an 
entire  contract  of  insurance  for  life,  subject, 
when  so  stipulated,  to  disoontinuanee  and 
iorfeiture  for  nonpayment  of  any  instaJments 
of  premium.  Such  instalments  of  premium 
are  not  intended  as  the  consideration  for  the 
respective  years  in  which  they  are  paid,  but 
each  instalment  is  in  fact  part  consideration 
of  the  entire  insurance  for  life.  Haas  v. 
Mutual  Life  Ins.  Co.   (Neb.>,  19^58. 

d.   Parties. 

( 1  y  Persons  having  insurable  interest. 

Uncle  of  insured.  —  An  uncle  of  one 
whose  life  is  insured  has  no  insurable  in- 
terest in  the  life  of  the  insured  by  reason  of 
kinship.  Metropolitan  Life  Ins.  Co.  v.  Eli- 
son   (Kan.),  7-909, 

Effect  of  cei^satian  of  interest.  ^  A 
valid  policy  of  insurance  on  the  life  of  tl>e 
husband  in  favor  of  the  wife  is  not  rendered 
invalid  by  the  subsequent  cessation  o{  in- 
surable interest  resulting  from  the  procure- 
ment of  a  divorce  by  the  wife,  in  the  absence 
of  a  provision  in  the  policy  respecting  cessa- 
tion of  insurs^ble  interest.  Blum  v..  J^ew 
York  Life  Ins.  Co.    (Mo.),  7-1021, 

A  divorced  wife  is  not  preclTjded  from  re- 
covering under  a  certificate'  of  a  fraternal  in- 
surance company  in  which  she  is  named  as 
the  beneficiary.  White  t".  BrotJtierhood  of 
American  Yeoinen  (la.),,  2-350. 

(2)    Right(S   of   beiieflciairies. 

When     interest     of     beneficiary     at~ 

taebes.  —  The  interest  of  the  beneficiary  in 
a  policy  of  old-line  life  insurance  becomes  a 
vested  right  immediately  upon  the  issuance 
of  the  policy.  Blum  v.  New  York  Life  Ins. 
Co.  (Mo.),  7-l'e21. 

SiiEerence  between  rigbts  of  bene- 
ficiary in  mutnal  benefit  association 
and  old  line  policy.  —  There  is  a  difler- 
pnce  between  a  certificate  of  membership  in 
a  mutual  benefit  association  and  an  ordinary 
life  insurance  policy  in  reference  to  the  vested 
interests  of  beneficiaries  thereunder.  Perry 
p.  Tweedy    (Ga.),   11-46. 

Rigbt  to  terminate  policy  irltbont 
consent  of  beneficiary.  —  The  interest  of 
one  named  as  the  beneficiary  in  a  life  insur- 
ance policy  is  a  vested  interest  and  the  con- 
tract cannot  be  terminated  by  the  insured  or 
insurer  without  the  consent  of  the  beneficiary 
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oxeept  in  the  manner  provided  in  Uie  policy 
or  by  law.  Washington  h.  Ins.  Co.  t;.  Ber- 
wald  (Tex.>,  1-682. 

Bight  to  change  beneficiary.  —  In  or- 
dinary life  insurance,  where  no  power  of 
divestiture  or  to  change  the  beneficiary  is 
reserved  in  the  policy,  the  issuance  oi  the 
policy  confers  a  vested  right  upon  the  per.son 
so  named  as,  beneficiary,  and  the  insureldf  eanr 
not  transfer  such  interest  to  any  other  per- 
son without  the  consent  of  such  beneficiary. 
Perry  v.  Tweedy   (Ga.>,  11-46. 

Where  a  policy  of  life  insurance  la  ex- 
pressed to  be  for  the  benefit  of  the  wife  of 
the  insured,  if  living,  and  if  not  living  for 
the  benefit  of  his  children,  the  interest  of  the 
children,  though  oonting«nt  upon  the  death 
of  the  wife  prior  to  the  death  of  the  insured, 
is  so  substantial  that  they  cannot  he  deprived 
thereof  by  a  subsequent  change  of  the  bene- 
fieiary.  Bhira  r.  New  York  Life  Ins.  Co. 
(Mo.>,  7-1021. 

The  Missouri  statute  providing  that  a  hus- 
band whose  life  is  insured  fbr  the  benefit  of 
his  wife  may,  upon  her  death  or  divorcement 
before  bis  decease,  designate  another  benefi- 
ciary, applies  only  to  a  policy  in  which  the 
wif^  is  the  sole  beneficiary.  Blum  v.  New 
York  Life  Ins.  Co.    (Mo.),  7-1021. 

Where  a  wife  has  acquired  a  vested  right 
as  the  benefieiaiy  in  a  policy  of  (nsuranee  on 
her  husband's  life,  her  interest  oannot  be 
affected  or  impaired  by  a  subsequent  statute 
providing  that  "  i«  the.  event  o>S  the  death  or 
divorcement  of  the  wife  before  the  decease  of 
her  husband,  he  shall  have  the  right  to  desig- 
nate ^ftotije];  Ipenefijciary."  Btow  V.  Hew 
York  Life  tns,  Co.  (Mo,),  7-1021. 

Bi^ht  oi;  bcine^iary  to.  prvce^ds  as 
against  creditors  ot.  insured..  —  IheMass- 
chusetts  statute  (St,  1,90.7,  c.  576,  J  7a)  pro- 
viding that  the  beueHeiary  in,  a.  policy  oi  life 
insurance  shall  be  entitled  to  the  proceeds 
of  the  pplicy  as  ag»inst  the  ?reditois  and 
representfl,tiYes,  oit  the  insured,  and  that  the 
benefiioiary  may  sue  P»  <ihe.  policy  in  his  own 
name  merely  p^rcxtects.  the  rights,  of  bene- 
ficisiiies  when  ascertained,  a>nd  has  no  opera- 
tion tQ  increase  or  extend  those  rights. 
Blinji  I).  D^me   (Mass.).,  20-1184. 

Sligh,t  to  proccedis  of  p«li,cy  where  i^n^ 
sured,  anryives  honkeficiary.  —  The  New 
York  statute  authprizing  a  wife  to  take  out 
a  policy  of  iifsurance  on  the  life  qf  her  hus- 
band, and  providing  that  the  proceeds  o{  the 
policy  shall  be  payabJe  to  her  for  her  own 
use,  free  fro,m  the  claims,  of  tlie  representa- 
tives, of  her  husband,  or  of  any  of  hisi  cred- 
itojs„  does  not  apply  to  a,  policy  taken  out 
by  tile  husband  for  the  benefit  of  his  wife; 
and  the;-efore  wfeere  a  hnsband  takes,  aut  » 
policy  payable  to  his  wife  "  for  h.«r  sole  use, 
if  living,,  in  cottformity  with  the  stia,tute)  and 
if  not  living,  to  theie  children,"  the  inteicest 
of  the  wife  in  the  proceeds  is  contingent  ujmmh 
her  survivorship  of  hfx  hnetbandj.  and  if  both 
the  hu^hand  aiad  wife  die  ■wL1(h,(iut.  having 
had  any  issue,,  j^nd  tbei  wife  predieceasfis  the 
husband,  his,  estate,  and  not  h<?rs„  j*  entitled 
to  thft  prqceeds  of  the  P»Ucy.  Braidsbaw  v. 
Mutual  Life  Ins.  Co.  (N.  Y.),  10-268 
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Where  a  man  insured  his  life  under  a  regu- 
lar life  policy,  and  designated,  as  the  bene- 
ficiary to  whom  the  amount  of  insurance 
should  be  paid  at  his  death,  his  wife,  her 
executors,  administrators,  or  assigns,  and  she 
died  before  the  death  of  the  insured,  without 
having  made  any  assignment,  her  interest  in 
the  policy  was  an  asset  of  her  estate,  and  the 
persons  who  would  be  entitled,  under  the 
intestate  laws,  to  share  in  the  personal  estate 
of  such  beneficiary  at  the  time  of  her  death 
would  be  entitled  also  to  share  in  the  pro- 
ceeds of  the  policy  upon  the  death  of  the  in- 
sured. The  fact  that  the  policy  was  not 
payable  until  after  the  death  of  the  insured 
would  not  prevent  him  from  being  interested 
in  the  assets  left  by  the  deceased.  Perry  v. 
Tweedy   (Ga.),  11-46. 

Where,  after  the  death  of  an  insured,  the 
administrator  of  his  wife,  the  beneficiary  col- 
lected the  amount  due  under  two  policies 
designating  the  wife  of  the  insured,  her  ex- 
ecutors, administrators,  or  assigns,  as  bene- 
ficiary, there  having  been  no  children  or  de- 
scendants of  children,  and  the  husband  having 
been  the  sole  heir  of  the  wife,  and  having 
survived  her,  his  administrators  were  entitled 
to  recover  from  her  administrators  such  pro- 
ceeds, to  be  distributed  as  his  estate,  instead 
of  being  distributed  among  the  mother, 
brothers,  and  sisters  of  the  beneficiary.  Perry 
V.  Tweedy   (Ga.),  11-46. 

e.  Construction  of  contrtuit. 
(1)   In  general. 

Application    as    part   of    eontraot.   ^ 

Where  there  is  a  variance  between  the  ap- 
plication for  a  policy  of  life  insurance  and 
the  policy  itself  as  to  the  designated  bene- 
ficiaries of  the  insurance,  the  designation  of 
the  policy  prevails.  Burt  v.  Burt  (Pa.),  11- 
708. 

Although  an  application  for  a  policy  of 
insurance  is  made  a  part  of  the  policy,  and 
is  to  be  read  in  connection  therewith,  it  con- 
fers no  rights  on  persons  whom  it  names  as 
beneficiaries.    Burt  v.  Burt   (Pa.),  11-708. 

Under  the  Massachusetts  statute  providing 
that  no  application  for  life  insurance  shall 
not  be  considered  a  part  of  the  policy  unless 
a  copy  thereof  is  attached  to  the  policy,  a 
copy  of  which  is  so  attacned  forms  a  part  of 
the  contract,  though  it  does  not,  as  required 
by  the  statute,  contain  the  words  "under 
the  laws  of  Massachusetts  each  applicant  for 
a  policy  of  insurance  is  entitled  to  be  fur- 
nished with  a  copy  of  this  application  at- 
tached to  any  policy  issued  thereon,"  as  the 
purpose  of  this  provision  is  merely  to  inform 
the  person  applying  for  life  insurance  that 
he  is  entitled  to  have  a  copy  of  his  applica- 
tion attached  to  his  policy.  Moore  v.  North- 
western Mutual  Life  Ins.  Co.  (Mass.),  7- 
656. 

Rights  of  beneficiary.  —  Under  a  life 
insurance  policy  payable  to  "  the  insured,  his 
executors,  administrators,  or  assigns,"  on  a 
certain  day,  or,  if  he  dies  before  the  day 
named,  then  payment  to  be  made  to  his  two 


children,  provided  they  survive  him,  other- 
wise to  his  executors,  etc.,  with  power  to  the 
insured  to  assign  the  policy  or  to  surrender 
it  at  any  time  and  to  receive  the  surrender 
value,  the  rights  of  the  children,  whether 
regarded  as  contingent  or  as  vested  subject 
to  divesting  contingencies,  are  subordinate 
in  every  respect  to  the  rights  given  by  tlie 
policy  to  the  insured;  and  the  rights  of  the 
children  are  therefore  defeated  where  the  in- 
sured assigns  the  policy  and  the  assignee 
surrenders  it.  Blinn  v.  Dame  (Mass.)-,  20- 
1184. 

(2)    Warranties   and    representations, 
(a)  In  general. 

When  aus-wers  and  agreements 
amount  to  representations  only. — Where 
an  application  for  a  life  insurance  policy, 
which  is  expressly  made  a  part  of  the  policy, 
stipulates  that  the  insured  warrants  the 
statements  and  agreements  made  in  such  ap- 
plication or  to  the  medical  examiner  to  be 
full,  complete,  and  true,  the  additional  clause 
"  without  suppression  of  any  fact  or  circum- 
stance which  would  tend  to  influence  the 
company  in  issuing  a  policy  under  this  ap- 
plication," has  the  effect  of  qualifying  the 
language  by  which  it  is  sought  to  fix  the 
character  of  warranties  upon  the  answers  and 
agreements  of  the  insured,  and  makes  such 
answers  and  agreements  amount  to  repre- 
sentations only.  In  such  stipulation  the  use 
of  the  word  "  warranty  "  is  not  to  be  taken 
as  creating  a  warranty  in  law.  Eeppond  v. 
National  Life  Ins.  Co.   (Tex.),  15-618. 

A  statement  made  by  the  assured  as  to 
health  in  order  to  obtain  a  revival  of  a  life 
insurance  policy  held  to  be  a  representation 
and  not  a  warranty,  .^tna  Life  Ins.  Co.  v. 
Eehlander   (Neb.),  4-251. 

Breach  of  urarranty  where  answers 
not  responsive.  —  Although  a  policy  of  life 
insurance  refers  to  and  makes  the  applica- 
tion a  part  of  the  policy,  yet  only  such  state- 
ments as  are  made  strictly  in  answer  to  the 
inquiries  contained  in  the  application  can  be 
regarded  as  warranties,  and  if  the  insurance 
company  accepts  an  answer  which  is  not  re- 
sponsive to  a  question  contained  in  the  appli- 
cation, and  issues  the  policy,  it  cannot  after- 
wards set  up  a  breach  of  warranty  upon  that 
point  as  a  defense  to  an  action  on  the  policy. 
Peterson  v.  Manhattan  Life  Ins.  Co.  (111.), 
18-96. 

Breach  of  warranty  in  angirer  to 
qnestion  calling  for  opinion.  —  An  in- 
correct answer  in  an  application  for  life 
insurance  or  in  a  statement  made  to  a  medi- 
cal examiner  for  the  insurer  is  a  false  war- 
ranty and  avoids  a  policy  issued  to  the  ap- 
plicant, though  the  question  calls  for  an 
opinion  and  an  answer  is  honestly  made  in 
the  belief  that  it  is  true.  Schofield  v.  Met- 
ropolitan Life  Ins.  Co.   (Vt.),  8-1152. 

Effect  of  false  warranty.  —  Where,  by 
express  agreement  of  the  parties,  the  state- 
ments contained  in  an  application  for  a  bene- 
fit certificate  in  a  beneficial  association  are 
made   warranties   on   the   part  of  the  appli- 
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cant,  and  the  literal  truth  of  each  and  every 
statement  therein  is  made  a  necessary  pre- 
requisite to  any  liability  on  the  part  of  tlie 
association,  proof  that  one  or  more  of  the 
statements  contained  in  the  application  were 
false,  precludes  any  recovery  upon  the  cer- 
tificate. Beard  v.  Royal  Neighbors  (Ore.), 
17-1199. 

In  such  a  case,  the  fact  that  the  particu- 
lar statements  shown  to  be  false  were  in  no 
nay  material  to  the  risk,  makes  no  differ- 
ence, the  only  question  being  whether  there 
has  been  a  breach  of  the  warranties  con- 
tained in  the  application.  Beard  v.  Royal 
Neighhors    (Ore.),   17-1199. 

An  applicant  for  a  life  insurance  policy 
warranted  in  her  application  that  her  an- 
swers to  the  medical  examiner  on  the  reverse 
side  of  her  application  were  "  true  and  ac- 
curate," and  that  they  should  constitute  the 
basis  for  the  covenant.  The  policy  recited 
that  it  was  executed  in  consideration  of  the 
warranties  made  in  the  application,  and  that 
the  application  should  be  made  a  part  of  the 
covenant.  Held,  that  the  answers  of  the  in- 
sured to  the  medical  examiner  were  her  war- 
ranties, and  that  a  false  statement  made 
therein  by  her  rendered  the  policy  void.  Em- 
inent Household   v.   Prater    (Okla.),   20-287. 

Misrepresentations  as  defense  vrhere 
copy  of  application  not  delivered  with 
policy.  —  Under  the  District  of  Columbia 
Code  misrepresentations  in  an  application 
for  a  life  insurance  policy  are  unavailable 
as  a  defense  to  an  action  on  the  policy  un- 
less a  copy  of  the  entire  application  is  de- 
livered with  the  policy  of  the  insured.  Met- 
ropolitan Life  Ins.  Co.  v.  Hawkins  (D.  C), 
14-1092. 

Bight  of  beneficiary  to  avoid  war- 
ranty on  ground  of  insured's  infancy.  -^ 
The  beneficiary  of  a  life  insurance  policy 
based  upon  such  a  warranty  cannot  disaffirm 
the  warranty  on  the  ground  that  the  ap- 
plicant was  a  minor  and  still  enforce  the 
policy.  Metropolitan  Life  Ins.  Co.  v.  Bru- 
baker    (Kan.),   16-267. 

(b)    Breach. 

Relationship  of  beneficiary.  —  AVhere 
a  policy  of  life  insurance  states  that  it  is 
issued  "  in  consideration  of  the  statements 
in  the  schedule  hereinafter  contained,  which 
statements  the  insured  .  .  .  warrants  to 
be  true,"  a  statement  by  the  insured  in  an- 
swer to  a  question  as  to  the  "  relationship " 
of  the  woman  named  as  beneficiary,  that  she 
is  his  wife,  is  a  warranty  as  to  a  material 
subject,  and  not  merely  a  matter  of  descrip- 
tion, and  the  truth  of  the  statement  is  a  con- 
dition to  any  liability  on  the  policy.  Gaines 
V.  Fidelity,  etc.,  Co.    (N.  Y.),  11-71. 

A  false  statement  in  an  application  for  a 
policy  of  life  insurance,  to  the  effect  that  the 
beneficiary  named  in  the  application  is  a 
nephew  of  the  applicant,  there  being  in  fact 
no  blood  relation  Detween  them,  will  not 
avoid  a  policy  notwithstanding  a  clause 
therein  to  the  effect  that  miiabatements  in 
the   application   shall   forfeit  and   annul  all 


rights  named  in  the  policy,  wliere  under  the 
laws  botli  of  the  insurance  company  and  of 
the  state  creating  it,  any  person  having  an 
insurable  interest  in  the  life  of  the  assured 
may  be  named  as  beneficiary,  and  where  tlie 
beneficiary  named  has  an  insurable  interest 
in  the  applicant's  life,  being  generally  Icnown 
as  tier  nephew  and  being  dependent  upon  her 
for  his  support.  Berdan  v.  Milwaukee,  Mut. 
,Life  Ins.  Co.    (Mich.),  4-332. 

Befusal  by  other  insurance  company. 
—  The  fact  that  an  applicant  for  life  insur- 
ance has  made  a  prior  application  for  mem- 
bership in  a  fraternal  beneficiary  sooietj^ 
such  as  the  Modern  Woodmen  of  America, 
and  that  such  application  has  been  rejected, 
does  not  constitute  a  breach  of  a  warranty 
in  his  application  for  insurance  that  he  has 
never  "  been  declined  or  postponed  by  any 
company."  Although  the  term  "  insurance 
company,"  in  its  broader  meaning,  may  in- 
clude fraternal  beneficiary  societies,  it  does 
not  include  such  societies  when  used  in  a 
warranty  of  the  kind  above  mentioned.  Peter- 
son V.  Manhattan  Life  Ins.  Co.   (111.),  18-96. 

Serious  illness.  —  The  term  "  serious  ill- 
ness," as  used  in  an  application  for  a  life 
insurance  policy,  means  such  an  illness  as 
permanently  and  materially  impairs,  or  is 
likely  permanently  or  materially  to  impair, 
the  health  of  the  applicant.  Eminent  House- 
hold V.  Prater    (Okla.),  20-287. 

Illness.  —  As  used  in  the  questions  pro- 
pounded to  an  applicant  for  insurance,  "  ill- 
ness "  means  a  disease  or  ailment  which  is 
of  such  a  character  as  to  affect  the  general 
soundness  and  healthfulness  of  the  system 
seriously,  and  not  a  mere  temporary  indispo- 
sition which  does  not  tend  to  undermine  and 
weaken  the  constitution.  Schofield  v.  Metro- 
politan Life  Ins.  Co.    (Vt.),  8-1152. 

Spitting  or  coughing  of  blood.  —  The 
phrase  "  spitting  or  coughing  of  blood,"  as 
used  in  a  question  propounded  by  a  medical 
examiner  to  an  applicant  for  a  life  insurance 
policy,  as  to  whether  she  had  ever  had  "  spit- 
ting or  coughing  of  blood,"  means  the  dis- 
order so  called,  whether  the  blood  comes  from 
the  lungs  or  from  the  stomach.  Eminent 
Household  v.  Prater    (Okla.),  20-287. 

Rheumatism  in  any  form.  —  Where  the 
medical  examination  propounded  to  an  ap- 
plicant for  life  insurance  contains  the  ques- 
tion, "  Have  you  ever  had  rheumatism  in  any 
form?  Number  of  attacks,  dates,  duration, 
parts  affected;  state  also  whether  there  were 
heart  complications,"  the  answer  "  No,"  given 
by  the  applicant,  will  be  construed  as  a  war- 
ranty that  he  has  never  suffered  from  rheu- 
matism with  heart  complications,  and  proof 
that  the  applicant  has  suffered  from  rheuma- 
tism alone,  without  heart  complications,  does 
not  show  a  breach  of  such  warranty.  Peter- 
son V.  Manhattan  Life  Ins.  Co.   (111.),  18-96. 

Consultation  with  physician.  —  Hav- 
ing an  interview  with  a  physician,  acquaint- 
ing him  with  the  nature  of  an  ailment,  and 
accepting  and  receiving  aid,  advice,  or  assist- 
ance from  him,  constitutes  consultation  with 
3  physician,  within  the  meaning  of  an  inter- 
rogatory in  an  application  for  a  benefit  cer- 
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tificate  or  life  insurance  policj-  as  to  wliether 
the  applicant  has,  during  a  certain  period, 
consulted  any  physician  ia  regard  to  per- 
sonal ailment.  The  mere  fact  that  the  physi- 
cian in  such  a  ease  is  not  sought  out  by  the 
patient,  but  instead,  is  met  on  the  street  by 
the  patirait's  husband,  who  advises  him  of 
her  illness  and  directs  him  to  go  to  the  house 
and  attend  to  her,  does  not  make  the  trans- 
action any  the  less  a  consultation  with  a 
physician  on  the  part  of  the  patient.  Beard 
f.  Royal  Neighbors   (Ore.),  17-1199. 

Merely  calling  at  the  office  of  a  doctor  for 
some  medicine  to  relieve  a  temporary  indis- 
position or  for  a  mere  examination  to  ascer- 
tain if  there  is  any  ailment  or  complaint 
about  the  person,  and  for  nothing  more,  is 
not  a  consultation  with  a  physician  within 
the  meaning  of  a  question  asked  by  the  medi- 
cal examiner  for  a  life  insurance  company 
as  to  whether  the  applicant  for  the  insurance 
has  consulted  any  other  physician.  Schofield 
r.  Metropolitan  Life  Ins.  Co.    (Vt.),  8-1152. 

In  an  action  to  recover  the  amount  of  a 
benefit  certificate  issued  to  a  member  of  a 
beneficial  association,  proof  that  such  mem- 
ber, about  it  year  prior  to  her  application  for 
the  certificate,  consulted  a  physician  and  was 
treated  by  him  for  la  grippe,  is  sufficient  to, 
show  the  falsity  of  statements  contained  in 
the  ap-plication  for  the  certificate  that  the 
applicant  had  not,  within  a  period  of  seven 
years,  consulted  any  physician  in  regard  to 
a  personal  ailment,  or  ever  had  the  disease 
known  as  la  grippe;  and  where  such  proof  is 
absolutely  uncontradicted  by  the  plaintiff, 
nnd  the  literal  truth  of  each  statement  in 
the  application  has,  by  agreement  between 
the  member  and  the  association,  been  made 
a  condition  precedent  to  any  recovery  on  the 
certificate,  the  action  fails,  and  it  is  the 
duty  of  the  trial  court  to  direct  a  verdict 
for  the  defendant.  In  such  a.  case  the  rule 
that,  where  the  evidence  is  conflioting,  the' 
truth  or  falsity  of  statements  contained  in 
such  an  application  is  for  the  jury  and  not 
for  the  court,  has  no  application.  Beard  v. 
Royal  Nei^bors   (Ore.),  17-1199. 

Where  an  applicant  for  life  insurance 
warrants  the  truthfulness  of  his  answer  to 
thfr  question,  "  Have  you  consulted  any  other 
physician  ? "  and  agrees  that  the  policy  is- 
sued in  eonsi^ration  of  the  warranty  shall 
be  void  if  the  answer  is  false,  the  liability 
of  the  insurer  depends  upon  the  truthfulness 
of  the  answer.  Metropolitan  Life  Ins.  Co.  v. 
Brubaker   (Kan.),  15-267. 

Where  su-eh  applicant  has,  from  motives  of 
his  own,  sought  and  obtained  a  professional 
intei-view  with  a  physician  regarding  the 
state  of  his  health,  he  cannot  truthfully  an- 
swer such  question  in  the  negative  merely 
because  the  interview  concerned  some  tem- 
porary ailment  or  indisposition  slight  in 
character  and  not  seriously  affecting  the 
health.  The  fact  of  a  consultation  with  a 
physician  does  not  depend  upon  the  gravity 
of  the  subject  of  the  interview.  Jletropoli- 
tan  Life  Ins.  Co.  r.  Brubaker  (Kan.),  IS- 
207. 

Where  an  application  for  a   life  in.surance 


policy  stipulates  that  the  insured  warrants 
the  statements  and  agreements  made  in  such 
application  or  to  the  medical  examiner  to 
be  full,  complete,  and  true,  with  the  addi- 
tional clause  "  without  suppression  of  any 
fact  or  circumstance  which  would  tend  to 
influence  the  company  in  issuing  a  poKcy 
under  this  application,"  which  additfonal 
clause  is  construed  as  making  such  ajiswers 
and  agreements  representations  only,  the  ef- 
fect, of  the  omission  of  the  insured  to  give, 
in  his  answer  to  a  medical  examiner,  the 
name  of  a  certain  physician  who  has  treated 
him,  depends  upon  its  materiality.  If  not 
material,  the  omission  constitutes  no  defense. 
Reppond  v.  National  Life  Ins.  Co.  (Tex.), 
15-618. 

f.  Provisions  of  policy. 

( 1 )    Beneficiaries. 

"  Children "   as    meaning   "  surviviois 

children."  —  In  a  life  insurance  policy  pay- 
able to  the  wife  of  the  insured  if  she  shall 
survive  him,  and  if  not,  to  his  ebildren,  "  or 
if  there  be  no  such  children  surviving,  them 
to  the  executors,  administrators,  or  assigns  " 
of  the  insured,  the  words  used  to  designate 
the  beneficiaries  sJaow  that  the  surviving 
children  are  those  intended,  and  neither  pie- 
deceased  children  of  the  insured  nor  their 
children  are  included  among  the  benefieiaiies. 
Succession  of  Roder    (La.),   15-52& 

(2)    Incontestable  clause. 

Validity  of  incontestable  clause  as 
preclnding  defense  of  fxand.  —  A  clause 
in  a  policy  of  life  insurance  providing  that 
the  policy  is  incontestable  from  the  (Jate  of 
issue  for  any  cause  except  nonpayment  of 
premium,  if  intended  to  include  fraud  among 
causes  for  which  the  policy  is  not  contest- 
able, is  void  as  against  the  policy  of  the  law. 
Reagan  v.  Union  Mut.  Life  Ins.  Co.  (Mass.), 
4-362. 

An  incontestable  clause  in  a  policy  of  lifte 
insurance  providing  that  "  after  two  years 
from  its  date  the  policy  will  be  incontestable, 
provided  the  premiums  are  duly  paid,  and 
the  requirements  of  the  company  as  to  age, 
military  and  naval  service  in  time  of  war, 
are  observed,"  outs  off,  after  the  lapse  of  two 
years,  all  defenses  to  the  policy  except  those 
specifically  enumerated  by  the  language  of 
the  clause,  and  such  clause,  in  depriving  the 
insurer  of  defenses  predicated  upon  the  fraud 
of  the  insured,  is  not  void  as  against  public 
policy.  Kansas  ilutual  Life  Ins.  Co.  ». 
Whitehead   (Ky.),  13-301. 

Incontestable  clause  as  rendering  ac- 
tionable policy  void  as  contrary  to  pub- 
Kn  policy.  —  A  policy  of  life  insurance,  void 
because  contrary  to  public  policy,  ia  not  ren- 
dered actionable  by  an  incontestable  clause. 
Bromley  v.  Washington  Life  Ins.  Cb.  (Ky.>, 
12-685. 

Recovery  for  deatb  by  suicide  con- 
trary to  constitution  of  order  under 
incontestable  clause.  —  Where  a  certificate 
of  merabership  in  a  fraternal  oiJer  provides 
that  it  shall  be  incontestable  after  two  years 
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from  the  date,  the  beneficiary  is  entitled  to 
the  insurance  upon  the  death  of  the  insured 
by  his  own  hand,  although  the  constitution 
of  the  order  provides  that  benefits  Will  not 
be  paid  in  cases  of  suicide.  Supreme  Court 
of  Honor  r.  Updegraff   (Kan.),  1-309. 

(3)    Paid-up   insurance. 

Snrrender  of  j^olic'y  as  condition  pre- 
cedent to  right  to  paid-up  insurance.  — 

The  provision  in  a  policy  of  life  insurance 
that  the  policy  must  be  surrendered  within 
six  months  is  not  a  condition  precedent  to 
the  right  to  the  paid-up  insurance,  and  the 
time  of  the  surrender  therein  named  is  not 
of  an  essence  of  the  contract.  Lenon  v.  Mu- 
tual Life  Ins.   Co.    (Ark.),   10-467. 

Lapse  of  time  barring  rigbt.  —  A  pol- 
icy holder's  right  to  a  paid-up  policy  of  life 
insurance  .  is  barred  if  the  demand  therefor 
is  not  maxJe  within  five  years  after  the  lapse 
of  the  original  policy ;  but  where  the  demand 
is  made  within  that  time^  the  rights  are 
fixed.  Lenon  v.  Mutual  Life  Ins.  Co.  (Ark.), 
10-467. 

Recovery  of  paid-up  insurance  after 
death  -of  insured  ivhere  paid-iip  policy 
not  issued.  —  Where  a  policy  of  life  insur- 
ance gives  the  right  to  paid-up  insurance,  an 
action  for  the  paid-up  insurance  may  be 
malnlsained  oft  the  death  Of  the  insured, 
thotigh  no  paid-up  policy  bias  been  issued. 
Lenon  v.  Mutual  Life  Ins.  Co.  (Ark.),  10- 
467. 

(4)    Cause  of  death. 

'Violation  of  criminal  lavr,  —  Where  an 
insured  begins  a  personal  difficulty  by  an 
assault  with  a  weapon  capable  of  inflicting 
great  "bodily  harm  or  death,  and  is  killed 
afterwards  while  retreating  from  the  difii- 
ciiity  in  good  faith  and  not  for  the  purpose 
of  gaining  a  vantage  ground  to  renew  it,  his 
death  is  not  a  proximate  result  of  his  orig- 
inal act,  and  consequently  is  not  within  a 
clause  of  the  -policy  of  insurance  limiting 
the  liability  of  the  insurer  in  case  the  insured 
^eets  his  death  in  consequence  of  his  viola- 
tion Or  attempted  violation  of  any  criminal 
law.  Supreme  Lodge  v.  Bradley  (Ark.),  3- 
87.2,. 

Where  a  policy  of  life  insurance  contains  a 
slif»ltlktion  excepting  liability  on  the  policy 
"  if  death  is  caused  or  superinduced  at  the 
hands, of  justice,  or  in. violation  of  or  attempt 
to  vibiate  any  criminal  law,"  and  the  insured 
is  slain  ty  a  husband,  either  while  attempt- 
ing to  have  sexual  intercourse  Avith  the  wife, 
or  imftiediately  after  the  completion  of  the 
act,  the  deatli  of  the  insured  is  not  caused  or 
superinduced  in  the  violation  of,  or  the  at- 
teinpt  to  violate,  any  criminal  law,  within 
the  meaniiig  of  the  policy  as  properly  inter- 
preted. Supreme  Lodge  v.  Crenshaw  (Ga.), 
12-307. 

Even  though  the  killing  by  the  husband  of 
the  paramour  of  the  wife  is  done  under  such 
circufnstaTices  that  the  law  would  class  the 
a6t  as  justifiable  hoihicide,  such  killing  is 
not  "  at  the  hands  6f  justice,"  either  punitive 


or  preventive,  within  the  meftning  of  a  clause 
in  a  life  insurance  policy  excepting  deaths 
"  caused  or  superinduced  at  the  hiinds  of  jus- 
tice," etc.  Death  by  the  punitive  hand  of 
justice  i&  *hen  the  law  comulands  the  kill- 
ing. Death  by  the  hands  of  preventive  jus- 
tice is  where  the  law  permits  the  killing. 
In  each  instance  the  killiiip'  must  be  by  some 
person  authorized  to  carrj'  out  the  commands 
of  the  law,  or  who  is  permitted  h\  tlie  la\',- 
to  do  the  act  ih  tlie  adviureement  of  public 
justice.  Suprenie  Lodge  v.  Crenshaw  (Ga.), 
12-307. 

Suicide.  —  A  provision  that  a  policy  of 
life  insilrance  sliaH  be  void  if  the  insured 
shall  die  by  his  own  hand  "  whether  sane  or 
insane "  covers  every  Case  of  suicide  irre- 
spective of  the  state  of  mind  of  thfe  insbred-. 
Moore  r.  Northwestern  Mutual  Life  Ins.  C6. 
(Mass.),  7-656. 

(5)   Limitation  of  time  to  sue. 

Vtllidit^  of  limitation.  —  The  provision 
in  a  policy  of  life  insurance  that  no  siiit 
shall  be  maintaiiied  Oh  the  poli'cy  unless  be- 
gTln  within  6ne  year  from  the  death  of  thte 
insUi-ed,  which  period  is  much  less  than  the 
time  pl'e&cribed  by  the  statute  of  limitattohs, 
is  void  as  against  public  policy.  Union  Cen- 
tral Life  Ins.  Co.  v.  Spinks   (Ky.),  7-913. 

Whcii  time  of  limitatittn  begiA^  t6 
run.  —  Where  a  policy  of  life  insurance  pro- 
vides that  no  suit  shall  be  brought  thereon 
"  unless  said  suit  is  commenced  within  two 
years  frotti  the  time  When  the  right  of  acliOri 
accrues,"  the  right  of  action  accrues  and  the 
period  of  limitation  begiiis  to  run  when  the 
sum  specified  in  the  Contract  becomes  pay- 
able according  to  its  terlVis,  and  not  when  an 
admmisti-ator  is  appointed  for  the  estate  of 
the  insured;  and  this  is  so  though  the  policy, 
being  payable  by  its  tel-ms  to  the  insui-ed, 
can  Only  be  sued  on  by  his  administratol'. 
Wilkinson  v.  J6hn  HAnfidck  Miltual  Life  Ins. 
Co.    (R.  L),  8-1063. 

g.  tlah'eeliaiiori   and   forfeiture. 

Forfeiture  for  nonpayment  of  pre- 
miums in  absence  <6t  provibioft  in  pol- 
icy. —  A  life  insurance  policy,  when  once  it 
takes  effect  by  payment  of  tlie  first  v^ar's 
premium  and  delivery  of  the  policy,  does  not 
terminate  at  the  end  of  the  vear.  but  it  is 
a  contract  for  the  life  of  the  assured.  If  the 
policy  contains  no  provision  for  a  forfeiture 
thereof  by  reason  of  a  failure  of  the  assured 
to  pay  subsequent  premiums  annually,  a  fail- 
ure to  pay  such  premiums  on  the  day  named 
will  not  constitute  a  forfeiture  of  such  pol- 
icy. All  that  the  company  can  demand  in 
such  case  is  the  right  to  set  off  against  the 
amount  of  indemnity  it  has  bound  itself  to 
pay  the  amount  of  the  premiums  remaining 
unpaid,  with  interest  thereon.  Haas  v.  Mo^ 
tual  Life  Ins.  Co.   (Neb.),  19-58. 

Forfeiture  for  ndhpa^ment  of  pre- 
mium when  insurer  indebted  to  in- 
?"i®.^-  ~  ^  ljf«  insurance  policy  cannot  be 
forfeited   for  the  nonpayment  of  a  premium 
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or  assessment  where  the  company  has  in  its 
possession  dividends  declared  under  the  pol- 
icy sufficient  to  pay  the  same,  which  it  has 
the  right  to  apply  to  such  payment;  but  the 
mere  fact  that  the  company  is  indebted  to 
the  insured  in  a  certain  amount  at  the  time 
of  his  default  in  the  payment  of  a  premium 
or  assessment  does  not  prevent  a  forfeiture 
for  nonpayment,  unless  the  company  has  the 
right,  and  is  under  some  obligation,  to  apply 
the  amount  in  question  to  the  payment  of 
the  premium  or  assessment.  Caywood  r. 
Supreme  Lodge   (Ind.),  17-503. 

Return  of  policy  to  insurer  -nritliont 
consent  of  insured  and  beneficiary.  — 
An  insurance  policy  cannot  be  returned  to 
the  company  without  the  consent  of  the  as- 
sured and  of  the  beneficiary.  Lawrence  v. 
Penn  Mut.  L.  Ins.  Co.   (La.),  1-965. 

h.  Assignment  of  policy. 

Validity  of  assignment  to  person  baT- 
ing  no  insurable  interest,  —  One  has  the 

right  to  procure  insurance  on  his  own  life 
and  assign  the  policy  to  another,  who  has  no 
insurable  interest  in  the  life  insured,  pro- 
vided it  be  not  done  by  way  of  cover  for  a 
wager  policy.  Bvlander  v.  Allen  (Ga.),  5- 
355. 

An  agreement  by  which  one-half  of  the  in- 
surance provided  for  in  a  life  insurance  pol- 
icy is  assigned  and  transferred  by  the  insured 
and  the  beneficiary  to  one  having  no  insur- 
able interest  in  the  life  of  the  insured,  upon 
consideration  that  the  assignee  shall  pay  the 
premiums  as  they  accrue,  and  that  the  bene- 
ficiary shall  receive  part  of  the  insurance, 
contravenes  public  policy,  and  neither  the 
assignee  nor  the  beneficiary  can  recover  upon 
the  policy.  Metropolitan  Life  Ins.  Co.  v.  Eli- 
son   (Kan.),  7-909. 

It  is  against  public  policy  and  contrary  to 
law  to  permit  any  person  to  obtain  an  insur- 
ance upon  the  liie  of  another  human  being, 
by  an  assignment  or  otherwise,  where  such 
person  has  no  insurable  interest  in  the  life 
of  the  insured.  Metropolitan  Life  Ins.  Co.  v. 
Elison   (Kan.),  7-909. 

i.  Recovery  of  money  paid  on  policy. 

Right  of  insurer  to  recover  money 
paid  on  presumption  of  death  from  ab- 
sence Trhere  insured  returns.  —  An  ad- 
ministration, by  virtue  of  statute,  upon  the 
estate  of  a  person  presumed  to  be  dead  by 
seven  years'  absence,  establishes  a  right  of 
action  by  the  administrator  on  life  insur- 
ance policies  held  by  the  absentee,  and  the 
payment  of  the  insurance  money  to  the  ad- 
ministrator to  avoid  suit  on  the  policies  is 
conclusive  on  the  insurer,  and  the  money 
cannot  be  recovered  by  the  insurer  after  it 
appears  that  the  insured  is  in  fact  alive. 
New  York  Life  Ins.  Co.  v.  Chittenden  (la.), 
13-408. 

j.  Actions. 

(1)    In  general. 

Right  of  action  for  refusal  to  de- 
liver policy.  —  Where  a  life  insurance  com- 


pany retains  a  policy  of  insurance  that  it 
has  agreed  to  deliver,  wholly  repudiates  it, 
and  absolutely  refuses  to  receive  any  pre- 
mium thereon,  the  insured  may  maintain  an 
action  for  damages  for  breach  of  contract. 
Michaelsen  tv.  Security  Mutual  Life  Ins.  Co. 
(U.  S.),   12-37. 

(2)  Defenses. 

£.egal  execution  of  insured.  —  The  legal 
execution  of  the  insured  for  a  crime  com- 
mitted by  him  is  no  defense  to  an  action  by 
his  personal  representative  on  a  life  insur- 
ance policy  held  by  him,  in  the  absence  of  a 
stipulation  in  the  policy  exempting  the  in- 
surance company  from  liability  for  death 
from  such  a  cause.  Collins  v.  Metropolitan 
Life  Ins.  Co.    (111.),  13-129. 

Right  of  foreign  corporation  to  ques- 
tion validity  of  statute.  —  A  foreign  in- 
surance company  cannot  question  the  valid- 
ity of  a  statute  providing  that  misrepresen- 
tations in  an  application  for  a  life  insurance 
policy  shall  be  unavailable  as  a  defense  un- 
less a  copy  of  such  application  is  delivered 
■with  the  policy  to  the  insured.  Metropoli- 
tan Life  Ins.  Co.  v.  Hawkins  (D.  C),  14- 
1092. 

(3)  Pleading. 

Excuse  for  nonpayment  of  premlnma. 

—  In  an  action  on  a  life  insurance  policy, 
where  the  complaint  shows  that  the  insured, 
prior  to  his  death,  was  in  default  in  pay- 
ment of  an  assessment  of  the  policy,  a  fur- 
ther allegation  that  the  insurance  company, 
at  the  time  of  such  default,  owed  the  in- 
sured a  certain  amount  for  services  rendered, 
which  sum  it  had  the  right  to  apply  and 
should  have  applied  on  the  unpaid  assess- 
ment, but  which  it  failed  and  refused  to  ap- 
ply thereon,  is  sufiicient  to  avoid  the  ad- 
mitted default  in  payment  of  the  assessment, 
being  a  mere  statement  of  the  pleader's  con- 
clusions as  to  the  right  and  duty  of  the  com- 
pany. In  order  to  avoid  such  a  default,  the 
facts  from  which  the  right  and  duty  of  the 
company  arise  must  be  clearly  and  positively 
alleged.  Caywood  v.  Supreme  Lodge  (Ind.), 
17-503. 

Ansiver  alleging  breach  of  varranty. 

—  In  an  action  on  a  policy  of  life  insurance, 
an  answer  which  seeks  to  defeat  a  recovery 
on  the  policy  because  of  a  breach  of  war- 
ranty by  the  insured  must  not  only  set  up 
the  warranty  and  the  breach  but  must  also 
allege  an  election  by  the  insurer  to  avoid 
the  policy  because  of  the  breach,  and  the  re- 
turn of.  or  an  offer  to  return,  the  premiums, 
especially  where  the  warranty  is  in  regard 
to  a  fact  immaterial  to  the  risk.  Modem 
Woodmen  of  America  r.  Vincent  (Ind.),  14- 
89. 

(4)  Evidence. 

(a)    Presumptions  and  burden  of  proof. 

Good  health  of  insured  at  time  of  is- 
suance. —  In  an  action  brought  by  the  bene- 
ficiary in  a  life  insurance  policy  to  recover 
the  amount  of  the  policy,  the  burden  is  upon 
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the  plaintiff  to  prove  that  the  first  premium 
was  paid  and  the  policy  delivered  while  the 
insured  was  in  good  health,  where  the  con- 
tract between  the  insured  and  the  insurance 
company,  consisting  of  the  policy  and  appli- 
cation taken  together,  made  it  a  condition 
precedent  to  the  policy's  taking  effect  that 
the  insured  should  be  in  good  health  at  that 
time.  Lee  v.  Prudential  Life  Ins.  Co. 
(Mass.),  17-236. 

Falsity  of  -warranties.  —  In  an  action 
on  a  life  insurance  policy,  where  the  defend- 
ant pleads  that  the  insured  made  false  war- 
ranties in  his  application  for  insurance,  the 
burden  of  proving  that  fact  is  upon  the  de- 
fendant. Schofield  V.  Metropolitan  Life  Ins. 
Co.    (Vt.),  8-1152. 

Falsity  of  representations  made  for 
revival  of  policy.  —  In  order  to  defeat  a 
recovery  upon  a  policy  which  has  been  re- 
vived upon  a  representation  by  the  assured 
that  he  was  in  good  health  and  that  there 
was  nothing  in  his  habits  or  condition  which 
was  likely  to  impair  his  health  or  shorten 
his  life,  the  insurer  must  prove  that  the 
representations  are  untrue,  and  were  made 
by  the  insured  knowingly  with  the  fraudu- 
lent intent  to  mislead  and  deceive,  that  they 
were  material  to  the  risk,  and  were  relied 
upon  by  the  insurer,  ^tna  Life  Ins.  Co.  v. 
Rehlaender   (Neb.),  4-251. 

Defense  of  suicide.  —  In  an  action 
against  a  life  insurance  company  to  recover 
the  amount  of  a  policy  issued  by  it  on  the 
life  of  a  person  since  deceased,  the  burden  of 
proving  the  defense  of  suicide  by  the  insured 
is  upon  the  defendant.  Metropolitan  Life 
Ins.  Co.  V.  Be  Vault  (Va.),  17-27. 

(b)    Admissibility. 

Proofs  of  death.  —  In  an  action  to  re- 
cover the  amount  of  a  life  insurance  policy 
or  benefit  certificate,  the  proofs  of  death 
filed  with  the  company  or  society  are  admis- 
sible in  evidence  in  its  behalf,  as  admissions 
on  the  part  of  the  beneficiary,  and  suffice  to 
make  out  a  prima  facie  case  as  to  the  truth 
of  the  facts  stated  therein,  as  against  the 
beneficiary.  Beard  v.  Royal  Neighbors 
(Ore.),  17-1199. 

Continuance  of  disease  after  policy 
issued.  —  In  an  action  on  a  benefit  certifi- 
cate, where  there  is  evidence  tending  to  show 
that  the  insured  was  diseased  before  the 
policy  was  issued,  evidence  of  the  continu- 
ance of  the  disease  after  the  issuance  of  the 
policy  and  until  the  death  of  the  insured  is 
competent  for  the  purpose  of  testing  the 
truth  of  the  statements  made  in  the  applica- 
tion for  the  insurance.  Nophsker  r.  Supreme 
Council    (Pa.),  7-646. 

Declarations  of  insured  as  to  disease. 
—  In  an  action  on  a  benefit  certificate  it  is 
competent,  for  the  purpose  of  contradicting 
a  statement  made  to  the  examining  physician 
by  the  insured  at  the  time  of  his  application 
for  insurance  that  he  had  never  had  a  certain 
disease,  to  introduce  in  evidence  declarations, 
made  to  third  persons  by  the  insured  at 
times  prior  to  and  not  remote  from  that  of 


his  examination,  that  he  was  suffering  from 
such  disease.  Nophsker  v.  Supreme  Council 
(Pa.),  7-G46. 

Mailing  of  letter  in  Colorado  to  show 
insured  had  tuberculosis.  —  In  an  action 
on  a  policy  of  insurance  on  the  life  of  a  per- 
son who  has  died  of  consumption,  where  the 
defendant  pleads  that  the  insured  had  con- 
sumption at  the  time  he  took  out  the  policy, 
it  is  not  erroneous  to  exclude  evidence  of  the 
fact  that  during  a  certain  winter  the  brother 
of  the  insured  received  a  single  letter  from 
the  insured  which  had  been  mailed  in  Colo- 
rado, as  that  fact  has  no  tendency  to  prove 
that  the  insured  had  consumption  or  that  he 
resided  in  Colorado.  Schofield  i\  Metropoli- 
tan Life  Ins.  Co.  (Vt.),  8-1152. 

Motives.  —  In  an  action  for  damages  for 
the  cancellation  of  a  life  insurance  policy 
upon  which  the  holder  voluntarily  ceased 
payment,  he  cannot  testify  as  to  his  motive 
in  abandoning  the  policy,  or  as  to  whether 
he  subsequently  took  out  other  insurance  in 
lieu  of  that  abandoned.  Green  v.  Hartford 
Life  Ins.  Co.   (N.  Car.),  4-360. 

(c)    Sufiiciency. 

Falsity  of  irarranties.  —  Evidence  re- 
viewed, in  an  action  on  a  life  insurance  pol- 
icy, and  held  to  justify  a  trial  court  in  re- 
fusing to  direct  a  verdict  for  the  defendant 
sought  on  the  ground  that  the  insured  made 
false  warranties  in  his  application  for  insur- 
ance. Schofield  V.  Metropolitan  Life  Ins.  Co. 
(Vt.),  8-1152. 

Good  health  of  insured  irhen  policy 
issued.  —  In  an  action  brought  by  the  bene- 
ficiary in  a  life  insurance  policy  to  recover 
the  amount  of  the  policy,  where  the  burden 
is  upon  the  plaintiff  to  prove  that  the  first 
premium  was  paid  and  the  policy  delivered 
while  the  insured  was  in  good  health,  where 
the  evidence  on  behalf  of  the  plaintiff  shows 
that  the  insurance  company  examined  the 
insured,  with  a  view  to  ascertaining  the  con- 
dition of  his  health  before  the  policy  was 
written;  that  the  policy  was  delivered  by  an 
agent  of  the  defendant,  who,  to  a  certain  ex- 
tent, was  charged  with  the  duty  of  ascertain- 
ing whether  it  ought  to  be  delivered  and 
whether  the  company  ought  to  receive  the 
payment  of  the  premium  upon  it;  and  that 
such  agent,  on  the  day  of  the  payment  of 
the  premium,  did  ask  the  daughter  of  the  in- 
sured how  her  father  was,  it  is  error  for  the 
trial  court  to  direct  a  verdict  in  favor  of  the 
defendant.  Such  evidence,  although  weak 
.'hould  be  submitted  to  the  jury,  and  it 
should  be  left  for  them  to  determine  whether 
the  insured  was  in  good  health  at  the  time 
when  the  first  premium  was  paid.  Lee  v 
Prudential  Life  Ins.  Co.    (Mass.),   17-236 

Falsity  of  representation  as  to  use  of 
liquor.  —  In  an  action  on  a  policy  of  life 
insiirance,  evidence  examined  and  held  in- 
sufficient to  support  the  defense  that  certain 
representations  made  by  the  insured  at  the 
time  when  he  applied  for  the  policy  in  suit 
to  the  effect  that  he  had  neveV  us^  btoxi: 
eating  liquors  to  excess,  were  false,  and  that 
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the  policy  was  invalidated  thereby.  Metro- 
politan Life  ins.  Co.  i;.  De  Vault  (Va.),  17- 
27. 

Falsity  of  representation  made  for 
revival  of  policy.  —  Where  an  insurance 
company  treats  a  statement  of  the  assured 
as  to  health  made  to  obtain  a  revival  of  the 
policy  as  a  representation,  pleads  its  falsity, 
alleges  that  the  stabement  was  knowingly 
and  intentionally  made  in  order  to  deceive 
and  cause  the  company  to  revive  the  policy, 
and  the  cause  is  tried  and  the  jury  properly 
instructed  on  that  issue,  a  verdict  against 
the  company  will  not  be  set  aside  if  there  is 
competent  evidence  to  sustain  it.  ^tna  Life 
Ills.  Co.   ('.  Rehlaender   (Neb.),  4-251. 

Defense  of  suicide.  "■  In  an  action  on  a 
policy  of  life  insurance,  the  defense  of  sui- 
cide by  the  insured  cannot  avail  unless  the 
evidence  excludes  every  hypothesis  of  acci- 
dental death,  and,  consequently,  in  a  case 
where  the  testimony  is  as  consistent  with 
death  by  accident  as  with  death  b^  suicide, 
a.  verdict  in  favor  of  the  plaintiff  will  Tiot  be 
disturbed  on  appeal.  Metropolitan  Life  Ins. 
Co.  V.  De  Vault   (Va.),  17-27. 

8.  Accident  Insueance. 

a.  Accidents  insured  against. 

(1)   Exterhal,  vidleht,  and  accidental  means. 

Blood   poisoning   from   v^onnd.  -^.  An 

accident  insurance  policy  insuring  against 
death  by  external  violence  and  accidental 
means  covers  a  death  resulting  from  the 
accidental  wounding  of  a  finger  of  the  in- 
sured, by  means  of  which  blood  poisoning 
intervenes,  as  the  wound  is  the  proximate 
cause  of  death,  and  blood  poisoning  is  merely 
incidental  to  the  wound.  Central  Accident 
Ins.  Co.  V.  Rembe  (lU.),  5-155. 

In  an  action  on  a  policy  insuring  "  against 
the  effect  of  bodily  injury  caused  solely  by 
external,  violent,  and  accidental  means  "  and 
prpviding  that  the  insurer  shall  be  liable 
only  for  disability  or  death  resulting  "  proxi- 
mately and  solely  from  accidental  causes," 
evidence  that  the  insured  sustained  an  acci- 
dental fall,  which  caused  an  abrasion  of  the 
skin  of  the  leg,  with  the  result  that  blood 
poisoning  set  in  and  death  ensued,  is  suffici- 
ent to  justify  the  jury  in  finding  that  the 
death  of  the  insured  resulted  "  proximately 
and  solely  from  bodily  injuiy  caused  solely 
by  external,  violent,  and  accidental  means." 
Gary  v.  Preferred  Accident  Ins.  Co.  (Wis.)j 
7-484. 

Where  a  person  intentionally  strikes  an- 
other in  the  mouth  during  a  qiiarrel,  with 
the  result  that  the  skin  of  his  hand  is 
broken,  blood  poisoning  sets  in,  and  death 
ensues,  the  death  is  not  within  a  policy  in- 
suring against  death  resulting  directly  "  from 
budily  injuries  sustained  through  external, 
violent,  and  accidental  means,"  as  the  injury 
from  which  the  blood  poisoning  results  is 
not  due  to  .the  aticident.  Fidelity,  etc.,  Co. 
r.  Carroll   (U.  S.),  6-955. 

Iioss  oi  business  time  liy  disease.  —  A 
policy    insuring    "  against    loss    of    business 


time  resulting  from  Bodily  injuries  effected 
through  external)  violent,  and  accidental 
means  "  is  an  insurance  against  loss  of  busi- 
ness time  by, disease,  provided  the  disability 
is  proxiraately  caused  by  a  bodily  injury 
effected  through  external)  violent,  and  acci- 
dental means.  jEtna  Life  Ins.  Co.  v.  Fitz- 
gerald  (Ind.),  6-551. 

Disease  froni  sleeping  on  hand.  —  Dis- 
ease resulting  from  a  person's  sleeping  on  the 
hand  held  to  be  an  accidental  and .  violent 
injury  within  the  meaning  of  an  accident  in- 
surance policy.  iEtha  Life  Ins.  Co.  v.  Fitz- 
gerald  (Ind.),  6-551. 

Intentional  physical  eicertion. — Under 
a  policy  of  insurance  providing  for  the  pay- 
ment of  a  certain  sum  upon  the  death  of 
the  assured  from  "  bodily  injury  caused  by 
violent,  accidental,  and  external  and  visible 
means,"  there  can  be  no  recovery  where  the 
death  of  the  insured  results  from  a  violent 
physical  exertion  which  was  intended  and 
therefore  not  accidental.  In  re  Scarr  <Eng.), 
1-787. 

Question  for  jury.  —  In  an  action  on  an 
accident  insurance  policy  to  recover  for  the 
death  of  the  insured,  it  is  for  the  jury  to 
determine  from  the  testimony  whether  the 
injuries  which  caused  the  death  were  acci- 
dental, when  the  testimony  elicited  on  that 
subject  is  consistent  v?ith  the  theory  of  acci- 
dent. Preferred  Accident  Ins.  Co.  v.  Field- 
ing (Colo.),  9-916. 

(2)    Accident  to   insured  in   special  occupa- 
tion. 

Fhysii(ild,n  injured  itt.  nhcot^hing  bot- 
tle. —  A  provision  in  a  jjoliey  of  accideiit  ift- 
surance,  issued,  to  a  physician,  and  surgeon, 
extending  the  liability  of  the  insurer  to  an 
injury  "  caused  by  accideiit  while  performing 
any  operation  pertaining  to  the  busiiess  of 
the  insured  "  covers  an  accidental  injury  re- 
ceived by  the  insured  while  uncorking  a  bot- 
tle of  medicine  for  the  purpose  of  admin- 
isterihg  medical  treatment  to  a  patient  Who 
is  present  Stt  the  time.  The  word  "opera- 
tioh,"  in  such  provision,  means  "  tfeatnient 
pertaining  to  tbte  business  Of  the  insured," 
and  is  not  limited  in  its  appUcAtibii  to  the 
practice  of  surgery.  Cehtrai  Accidetit  Ills. 
Co.  V.  Rembe   (111.),  5-155. 

Injury  to  dentist'^  eye  by  feonghing  of 
septic  tn&tter  by  patient.  —  The  provision 
of  ab  accident  insurance  policy  issued  to  a 
dentist  th-at  the  pblicy  "  covers  blodd  poison- 
ing sustained  by  physicians  or  surgeons  "re- 
sulting from  septic  matter  introduced  into 
the  system  through  wdands  sUfferW  in  pro- 
fessional operation^'  does  not  embrace  ah 
injury  to  a  dentist  caused  by  a  patient 
coughifig  septic  matter  ihto  his  eyei,  where- 
by, Vvithotlt  any  immediate  abrasion  or  pain, 
th«  mucoUs  membrane  of  his  ey*  became  in- 
fected and  his  system  diseased.  Fidelity,  etc., 
Co.  V.  ThompSob   (U.  S0>  12-181. 

In  an  action  for  slich  ati  injury  it  is  error 
to  refuse  an  instruction  that  the  |)laintiff  has 
received  no  "  wound  "  within  the  Uieaning  of 
that  provision  yjf  the  fMjlJcy,  and  t6  give  an 
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instruction  that  "  any  lesion  of  the  body  re- 
sulting from  external  violence,  whether  ac- 
companied or  not  by  rupture  of  the  skin  or 
mucous  membrane "  is  a  wound.  Fidelity, 
etc.,  Co.  V.  Thompson   (U.  S.),  12-181. 

(3)    Total  disability. 

What  sufficient  to  constitute.  —  In  an 

action  on  an  accident  insurance  policy,  a 
finding  by  the  jui;y  that  the  insured  was 
wholly  and  continuously  disabled  from  at- 
tending to  every  kind  of  business,  held  not 
to  be  sustained  by  the  evidence.  Order  of 
United  Commercial  Travelers  D.  Barnes 
(Kan.),  7-809. 

Sleaning  of  urord  "  immediate."  —  As 
used  in  a  policy  insuring  against  aceidenial 
injury  which  shall  immediately  disable  the 
insured  and  prevent  him  from  the  prosecu- 
tion of  ajiy  and  every  kind  of  business  per- 
taining to  his  occupation,  the  word  "  im- 
mediately "  is  not  synonomoms  with  "  in- 
stantly," "  at  once,"  and  "  without  delay," 
but  the  disability  is  immediate,  within  the 
meaning  of  the  contract,  when  it  follows  di- 
rectly from  an  accidental  hurt,  within  such 
time  as  the  processes  of  nature  consume  in 
bringing  the  insured  to  a  state  of  total  in- 
capacity to  prosecute  every  kind  of  business 
pertaining  to  his  occupation.  Order  of 
United  Commercial  Travelers  v.  Barnes 
(Kan.),  7-809. 

(4)    Sunstroke. 

Meaning  or  xroxd.  —  The  veord  "  sun- 
stroke." when  used  in  an  insurance  policy  in 
describing  one  of  the  risks  covered,  should 
not  be  interpreted  as  applying  only  to  the 
effect  produced  by  the  heat  of  the  sun,  un- 
less the  context  or  other  special  considera- 
tions require  it.  The  term  unexplained  de- 
notes, a  condition  produced  by  any  beat,  so- 
lar, or  artificial.  Continental  Casualty  Co. 
V.  Johnson    (Kan^),   10-851. 

X!xposnre  to  heat  of  furnace.  —  In  an 
action  upon  an  accident  insurance  policy  con- 
taining a  provision  that  loss  of  time  due  to 
sunstroke  shall  be  deemed  to  be  due  to  ex- 
ternal, violent,  amd  purely  accidental  causes 
and  shall  entitle  the  insured  to  full  benefits 
according  to  the  terms  of  the  policy,  where 
the  plaintiff's  claim  is  based  upon  the  loss 
whicli  he  aHeges  was  due  to  sunstroke,  he  is 
not  precluded  from  recovery  by  the  fact  that 
his  disability  was  occasioned  by  exposure  to 
the  heat  of  a  fui'nace  instead  of  the  sun. 
Continental  Casualty  Co.  v.  Johnson  (Kan.), 
10-851. 

(5>  Death  by  accident. 

Meaning  of  term  "  killed."  —  A  person 

is  "  killed "  by  an  accident  at  the  time  his 
death  occurs  and  not  at  the  time^of  the  ac- 
cident, within  the  meaning  of  the  constitu- 
tion of  an  accident  insurance  society  which 
pr«*vides  that  if  a  member  is  injured  wliile 
in  default  in  the  payment  of  his  dues,,  "  the 
delinquent  meoAeu  shallj  ueqeive  no  indemnity 
therefor,   nor    shall   his   beneficiaries   receive 


anything  should  he  be  killed  during  such 
period  of  delinquency."  Roth  v.  Traveller's 
Protective  Assoc.    (Tex.),  2fl-97. 

b.   Accidents  excepted. 

(1)    Voluntary  exposure  to  unnecessary 
danger. 

Meaning  of  term.  —  The  term  "  volun- 
tary exposure  to  unnecessary  danger,"  ajS 
used  in  an  accident  policy  exempting  an  in- 
surer from  liabilities  caused  by  such  expos- 
ure, means  the  conscious  or  intentional  ex- 
posure to  obvious  danger,  with  the  realiza- 
tion that  an  injury  will  probably  result 
therefrom,  involving  gross  or  wanton  neg- 
ligence on  the  part  of  the  insiired.  Hunt  V- 
United  States  Accident  Assoc.  (Mich.),  10- 
449. 

Evidence.  —  Evidence  in  an  action  on  an 
accident  policy  examined  and  held  suflBcieut 
to  require  the  submission  to  the  jury  of  the 
question  whether  the  death  of  the  insured 
resulted  "  from  voluntary  exposure  to  un- 
necessary danger  or  obvious  risk  of  injury." 
Bakalars  v.  Continental  Casualty  Co.  (Wis.), 
18-1123. 

(2)    Injuries  from   poison. 

Eating  spoiled  oysters.  —  Eating  spoiled 
oysters,  though  an  accidental  means  of 
death,  is  within  the  terms  of  an  excepting 
clause  in  an  accident  insurance  policy  pro- 
viding that  insurance  is  not  payable  for  in- 
juries resulting  from  poison  or  anything  ac- 
cidentally taken  or  administered.  Maryland 
Casualty  Co.  v.  Hudgins    (Tex.),   1-252. 

Contact  urlth  poison  ivy.  —  Under  a 
policy  of  insurance  against  the  effects  of 
bodily  injury  caused  solely  by  external,  vio- 
lent, and  accidental  means,  but  excepting 
from  the  provisions  of  the  policy  injuries  re- 
sulting from  poisoning,  no  recovery  can  be 
had  for  an  injury  resulting  from  inflamma- 
tion of  the  ej'es  in  consequence  of  accidentally 
coming  in "  contact  with  poison  ivy.  Pre- 
ferred Accident  Ins.  Co.  v.  Robinson  (Fla.), 
3-931. 

Blood  poisoning.  —  A  clause  in  an  ac- 
cident insurance  policy  exempting  the  in- 
surer from  liability  for  death  resulting  from 
the  "taking  of  poison  or  contact  with 
poisonous  substance"  does  not  extend  to  a 
case  where  the  insured,  a  physician,  acci- 
dentally outs  his  finger  with  a  bottle  while 
attending  a  syphilitic  patient,  with  the  re- 
sult that  poisonous  germs  enter  the  wound 
and  cause  blood  poisoning,  resulting  in  death. 
Central  Accident  Ins.  Co.  r.  Rembe  (111.) 
5-155. 

Death  from  blood  poisoning  resulting  from 
an  accidental  fall  is  not  within  the  provision 
^i  an  accident  insurance  policy  exemptins 
the    insurer    from    liability    for    any   injurv 

resulting  f^om  any  poison  or  infection,  or 
from  anything  accidentally  or  otherwise 
takeii,  administered,  absorbed,  or  inhaled" 
where  tUe  acoidental  fall  is  the  proximate 
cause  of  the  death.  Gary  v.  Preferred  A«.i 
dent  Ins.  Co.  (Wis.),  7-484.    *^'*'^'^''*  ^'^'^ 
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(3)   Injuries  caused  by  disease. 

Disease  as  partial  cause.  —  Under  an 
accident  insurance  policy  providing  that  the 
insurer  shall  be  liable  for  injuries  or  death 
caused  solely  by  accidental  means,  but  ex- 
pressly exempting  it  from  liability  for  death 
resulting  wholly  or  in  part,  directly  or  in- 
directly, from  any  bodily  disease  or  infirm- 
ity of  the  insured,  the  insurer  is  not  liable 
for  a  death  caused  partly  by  accidental  in- 
jury and  partly  by  diabetes.  \Yhite  v. 
Standard  Life,  etc.,   Ins.  Co.    (Minn.),  5-83. 

Death  from  blood  poisoning.  —  Death 
from  blood  poisoning  resulting  from  an  acci- 
dental fall  is  not  within  the  provision  of  an 
accident  insurance  policy  exempting  the  in- 
surer from  liability  for  death  "  resulting 
either  directly  or  indirectly,  wholly  or  in 
part,  from  .  .  .  bodily  infirmity  or  disease 
of  any  kind."  Gary  v.  Preferred  Accident 
Ins.  Co.    (Wis.),  7-484. 

Injury  caused  by  bodily  infirmity  or 
disease.  —  Disability  only,  and  not  death, 
as  the  result  of  a  bodily  infirmity  or  disease, 
is  contemplated  by  a  rule  of  an  accident  in- 
surance society  that  it  shall  not  be  liable  in 
case  of  injury,  disability,  or  death  happen- 
ing to  the  member  while  intoxicated  or  in 
consequence  of  his  having  been  under  the  in- 
fluence of  any  narcotic  or  intoxicant,  or  dis- 
ability when  caused,  wholly  or  in  part,  by  any 
bodily  or  mental  infirmity  or  disease.  Roth 
V.  Travelers'  Protective  Assoc,  (Tex.),  20-97. 

(4)  Injuries   received   while   on   roadbed    of 

railroad. 

Walking  betT^een  double  tracks. — ^The 
provision  in  an  accident  policy  that  the  lia- 
bility of  the  company  shall  not  exceed  a  cer- 
tain limited  amount  for  injuries  received 
by  the  assured  while  on  the  roadbed  of  any 
railroad  company  except  crossing  the  same 
at  a  public  highway,  is  applicable  where  it 
appears  that  the  insured,  at  the  time  of  his 
accident,  was  walking  between  double  rail- 
road tracks  ten  feet  apart  which  allowed  only 
four  feet  of  space  to  be  occupied  by  a  man's 
body  between  passing  trains.  McClure  i". 
Great  Western  Accident  Assoc.   (la.),  12-41. 

(5)  Injuries    while    under    influence    of    in- 

toxicants. 

Construction  of  clause,  —  A  condition 
in  an  accident  policy  excepting  injuries  sus- 
tained while  the  insured  is  "  under  the  in- 
fluence of  any  intoxicant"  means  not  every 
and  any  influence  however  slight,  but  such 
degree  of  influence  as  will  materially  impair 
the  ability  of  the  insured  to  care  for  him.self 
and  guard  against  casualties,  such  phrase 
being  the  equivalent  of  "  intoxicated "  or 
"  drunk "  in  the  ordinary  meaning  of  those 
■H^ords.  Bakalars  v.  Continental  Casualty 
Co.  (Wis.),  18-1123. 

A  provision  in  an  accident  insurance  policy 
limiting  the  amount  of  the  insurer's  lia- 
bility on  the  policy  in  case  of  an  injury  oc- 
curring to  the  insured  "  while  under  the  in- 
fluence of  any  intoxicant  or  narcotic,"  is  a 


reasonable  stipulation  intended  to  require  the 
insured  so  to  limit  his  use  of  intoxicants  that 
he  will  retain  full  control  over  his  faculties 
of  mind  and  body,  and  a  recovery  for  the  full 
amount  of  the  policy  is  not  authorized  by  a 
finding  that  the  insured,  at  the  time  of  the 
accident,  was  not  under  the  influence  of 
liquor  so  as  to  prevent  him  from  being 
"  fairly  able  to  take  care  of  himself."  Furry 
V.  General  Accident  Ins.  Co.  (Vt.),  13-515. 
Question  for  jury.  —  In  an  action  on  an 
accident  insurance  policy,  the  question 
whether  the  insured  was  intoxicated  at  the 
time  of  the  injury  is  properly  submitted  to 
the- jury,  where  the  evidence  is  conflicting  as 
to  any  considerable  use  of  intoxicating  liquor 
by  the  insured  or  its  eifect  on  him.  Bakalars 
V.  Continental  Casualty  Co.   (Wis.),  18-1123. 

(c)    Notice   and   proof  of   injury. 

Necessity  of  notice.  —  Under  an  acci- 
dent insurance  policy  indemnifying  "  against 
loss  .  .  .  caused  by  bodily  injury  effected 
exclusively  by  external,  violent,  and  acci- 
dental means,  provided  written  notice  of  the 
injury,  whether  fatal  or  nonfatal,  together 
with  the  fullest  information  obtainable  at 
the  time,  be  given  by  the  insured  or  the  bene- 
ficiary to  the  home  office  of  the  company 
witliin  ten  days  of  the  event  causing  such 
injury,"  the  provision  as  to  notice  is  a  con- 
dition precedent  to  the  creation  of  liability 
on  the  policy;  and  no  recovery  can  be  had 
on  the  policy  where,  after  the  happening  of 
an  accident  resulting  in  an  injury,  the  in- 
sured, not  considering  the  injury  of  any  con- 
sequence, or  knowing  for  more  than  ten  days 
thereafter  that  he  is  injured,  fails  to  give 
notice  of  the  accident,  and  thereafter  is  con- 
fined to  his  bed  and  dies,  although  the  bene- 
ficiary of  the  insured  gives  notice  within  ten 
days  of  the  time  when  the  injury  manifests 
itself  by  the  sickness  of  the  insured.  Hatch 
»;.  United  States  Casualty  Co.  (Mass.),  14- 
290. 

An  accident  insurance  policy  is  not  for- 
feited by  a  failure  of  the  beneficiary  to  give 
notice  of  the  death  of  the  insured  as  required 
by  a  clause  in  the  policy  providing  that  "  im- 
mediate notice  in  writing  of  any  accident  and 
injury  on  account  of  which  claim  is  to  be 
made  shall  be  given  the  secretary  of  said 
company,"  where  the  clause  contains  no  sug- 
gestion of  forfeiture  for  failure  to  give  the 
notice,  and  there  is  no  general  clause  to  the 
effect  that  a  failure  to  comply  with  the  terms 
and  conditions  of  the  policy  shall  work  a 
forfeiture,  though  there  is  another  clause  of 
the  policy  providing  that  a  failure  to  furnish 
proofs  of  death  within  a  specified  time  works 
a  forfeiture  of  the  policy.  Preferred  .Occi- 
dent Ins.  Co.  r.  Fielding  (Colo.),  9-916. 

The  failure  of  the  beneficiary  under  a  pol- 
icy of  accident  insurance  to  comply  with  its 
terms  with  respect  to  the  notice  of  the  death 
of  the  insured  will  not  work  a  forfeiture  of 
the  policy,  unless  the  policy  in  express  terms, 
or  by  necessary  implication,  provides  for*for- 
feiture  in  such  ease.  Preferred  Accident  Ins. 
Co.   r.  Fielding   (Colo.),  9-916. 
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Meaning  of  Immediate  notice.  —  Un- 
der the  Indiana  statutes  concerning  foreign 
insurance  companies  a  provision  in  a  policy 
of  accident  insurance  issued  by  a  foreign  in- 
surance company  that  immediate  notice  of 
injury  shall  be  given  to  the  company  amounts 
to  a  requirement  of  notice  within  a  reason- 
able time.  .Sltna  Life  Ins.  Co.  v.  Fitzgerald 
(Ind.),  6-531. 

Sufficiency  of  proof  of  death.  —  Proof 
of  the  death  of  a  person  insured  against  an 
accident  held  sufficient.  .(Etna  Life  Ins.  Co. 
V.  Milward   (Ky.),  4-1092. 

Waiver  by  rejection  of  proofs  fur- 
nished. —  Where  an  accident  insurance  com- 
pany refuses  the  preliminary  proofs  of  death 
tendered  by  the  beneficiary  in  a  policy,  and 
demands  proofs  which  the  policy  does  not 
obligate  the  beneficiary  to  furnish,  it  waives 
the  preliminary  proofs  which  the  policy  does 
require,  and  therefore  cannot  claim  that  an 
action  which  the  beneficiary  subsequently 
brings  without  having  made  the  preliminary 
proofs  is  premature.  Preferred  Accident  Ins. 
Co.  V.  Fielding  (Colo.),  9-916. 

Waiver  by  denial  of  liability  on 
other  grounds.  —  In  an  action  on  a  policy 
of  accident  insurance,  it  is  erroneous  to  in- 
struct the  jury  that  the  failure  of  .the  in- 
sured to  give  notice  of  the  injury  within  a 
reasonable  time  as  required  by  the  policy  was 
waived  by  the  insurer  by  its  subsequent  de- 
nial of  liability,  which  was  based  on  another 
ground  and  did  not  mention  the  failure  to 
give  notice,  .^tna  Life  Ins.  Co.  v.  Fitz- 
gerald  (Ind.),  6-551 

d.  Proximate  cause. 

Meaning  of  term.  —  In  construing  an 
accident  insurance  policy,  the  term  "  proxi- 
mate cause  "  must  be  understood  to  have  been 
used  by  the  parties  to  the  contract  in  its 
common  and  accepted  meaning,  as  adopted 
and  approved  in  law  under  like  conditions 
and  circumstances.  Cary  v.  Preferred  Acci- 
dent Ins.  Co.    (Wis.),  7-484. 

The  term  "  proximate  cause,"  as  used  in  an 
accident  insurance  policy,  means  the  efficient 
cause  from  which  the  injury  results,  whether 
such-  cause  produces  the  injury  directly  or 
through  the  medium  of  intervening  causes  or 
agencies  which  it  sets  in  motion,  and  whicli 
are  united  by  close  causal  connection.  Cary 
V.  Preferred  Accident  Ins.  Co.  (Wis.),  7-484. 

e.  Actions. 
(1)  Time  to  sue. 

Validity    of   limitation   in   policy.   — 

Under  the  North  Carolina  statute  (Rev. 
1903,  §  4809)  providing  that  no  insurance 
company  shall  limit  the  time  in  which  suit 
shall  be  brought  on  a  policy  to  less  than  one 
year,  a  stipulation  in  an  accident  insurance 
policy  that  no  legal  proceeding  shall  be 
brought  to  recover  any  sum  thereby  insured 
within  ninety  days  after  receipts  of  proof, 
nor  at  all  unless  commenced  within  one  year 
from  the  date  of  the  alleged  accident,  will 
be    construed    to    give    the    assured    twelve 


months  after  his  right  of  action  accrues, 
which  would  be  a  year  after  the  time  for  fil- 
ing proofs  of  injury,  plus  ninety  days. 
Heilig  V.  Mtna.  L.  Ins.  Co.  (N.  Car.),  20- 
1290. 

Limitation  in  policy  as  binding  on 
infant.  —  Under  an  accident  policy  stipulat- 
ing that  an  action  thereon  must  be  brought 
within  a  year  after  the  right  of  action  ac- 
cruing, the  fact  that  the  insured  is  an  in- 
fant does  not  relieve  him  of  the  obligation  to 
bring  his  suit  within  the  year  stipulated, 
since,  by  suing  on  the  contract,  the  infant 
affirms  it,  and  therefore  is  bound  by  its 
terms.  Heilig  v.  JEtna,  L.  Ins.  Co.  (N. 
Car.),  20-1290. 

(2)  Pleading. 

Negativing  matters  of  defense.  —  In 

an  action  on  a  policy  of  accident  insurance 
to  recover  for  the  death  of  the  insured,  if 
the  plaintiff  makes  out  a  prima  faoie  case 
by  alleging  and  proving  that  the  death  was 
caused  by  violent,  external,  and  accidental 
means  within  the  life  of  the  policy,  it  is  not 
necessary  for  him  to  negative  a  violation  of 
the  provisions  of  the  policy  that  might  be 
set  up  as  matters  of  defense  to  defeat  or  di- 
minish the  recovery.  Mtna,  Life  Ins.  Co.  v. 
Milward    (Ky.),  4-1092. 

(3)  Evidence. 

Burden  of  proof  of  cause  of  death.  — 

In  an  action  on  an  accident  insurance  policy 
to  recover  for  the  death  of  the  insured,  the 
burden  of  proof  is  upon  the  plaintiff  to  show 
that  the  death  was  caused  by  external  vio- 
lence and  by  accidental  means,  but  when  the 
death  by  unexplained  violent  external  means 
is  established  the  evidence  raises  a  presump- 
tion against  suicide  or  murder,  and  is  •prima 
facie  proof  that  the  injuries  were  accidental, 
without  any  direct  or  positive  testimony  on 
that  point.  Preferred  Accident  Ins.  Co.  v. 
Fielding   (Colo.),  9-916. 

Sufficiency  as  to  cause  of  death.  —  In 
an  action  on  an  accident  insurance  policy  to 
recover  for  the  death  of  the  insured,  testi- 
mony, to  the  effect  that  the  results  which 
followed  the  injury  as  its  necessary  conse- 
quences, and  which  would  not  have  taken 
place  had  it  not  been  for  the  injury,  caused 
the  death  of  the  insured,  is  sufficient  to  sup- 
port the  conclusion  that  the  injury  was  the 
proximate  and  sole  cause  of  the  death.  Pre- 
ferred Accident  Tns.  Co.  v.  Fielding  (Colo.) 
9-916.  ' 

Evidence  revie\ved  in  an  action  on  a  pol- 
icy of  accident  insurance  and  h<^ld  sufficient 
to  justify  the  jury  in  saying  that  the  death 
of  the  insured  was  not  due  to  suicide,  but 
was  accidental  within  the  policy,  .Etna  Life 
Ins.  Co.  V.  Milward   (Ky.),  4-1092. 

Sufficiency  of  evidence  as  to  excepted 
""",■  —  Evidence  reviewed,  in  an  action  by 
the  insured  on  a  policy  insuring  a"ainst  ac- 
cident   except     for     injury     resultinsr    from 

voluntary  or  unnecessary  exposure  to  dan- 
ger, and  held  to  show  that  the  trial  iudoe 
erred  m  directing  a  verdict  for  the  defend- 
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ant,  inasmuch  as  the  jury  would  have  been 
justified  in  finding  that  the  plaintiff  had  no 
anticipation  of  the  accident  and  did  not 
realize  that  there  was  any  danger.  Hunt  i'. 
U.  S.  Accident  Assoc.    (Mich.),  10-449. 

(4)    Instructions. 

Cause  of  death.  —  In  an  action  on  an  ac- 
cident insurance  policy  insuring  against  ac- 
cident and  death  from  external,  violent,  and 
accidental  means,  "independently  of  all 
other  causes,"  the  giving  of  an  instruction 
which  does  not  use  the  language  quoted  is 
not  reversible  error,  where  the  jury  are  in- 
structed that  the  plaintiff  must  establish 
that  the  death  of  the  insured  was  caused  by 
accidental,  external,  and  violent  means  solely, 
and  the  evidence  shows  clearly  that  the  death 
was  so  caused.  Central  Accident  Ins.  Co.  v. 
Rembe   (111.),  5-155. 

9.  Health  Insdbanpe. 

What  constitutes  coafinement  to 
house.  —  Within  the  meaning  of  an  insur- 
ance contract  for  sick  benefits,  it  cannot  be 
said  that  an  assured  is  not  confined  "  con- 
stantly in  the  house  "  during  an  illness  char- 
acterized by  recurring  periods  of  severity,  al- 
though at  intervals  he  may  occasionally^  step 
into  his  yard,  or  make  vjsitg  to  his  physician, 
or  other  short  and  unusual  trips,  the  assured 
at  all  times  being  unable  to  resume  tJie  ordi- 
nary duties  or  pleasures  of  life.  Breil  V. 
Claus  Groth  Plattdutchen  Vereen  (Neb.),  18- 
1110. 

Validity  of  provision  requiHng  no- 
tice of  illness.  —  A  provision  in  a  health 
insurance  policy  requiring  notice  of  any  ill- 
ness for  which  claim  can  be  made  to  be  given 
at  the  office  of  the  insurer  within  ten  days 
from  the  beginning  of  the  illness,  and  stipu- 
lating that  failure  to  give  such  notice  shall 
limit  the  insurer's  liability  to  one-fifth  of  the 
amount  payable  under  the  policy,  is  enforce- 
able except  when  sudden  or  extreme  illness 
or  other  cause  renders  it  impossible  for  the 
insured  to  comply  with  such  provision. 
Craig  V.  U.  S.  Health,  etc.,  Ins.  Co.  (S.  Car.), 
15-216. 

What  notice  of  illness  sufficient.  —  A 
provision  in  a  health  insurance  policy  requir- 
ing written  notice  of  illness  to  be  given  at 
the  ofiice  of  the  insured  within  a,  specified 
time  is  complied  with  by  mailing  a  properly 
addressed  notice  within  such  time.  The 
notice  need  not  be  mailed  in  time  for  the 
insurer  to  receive  it  within  the  period  speci- 
fied in  the  policy.  Craig  r.  U.  S.  Health, 
etc.,  Ins.  Co.   (S.  Car.),  15-216. 

Where  under  the  provisions  of  a  health  in- 
surance policy  the  regular  attendance  of  the 
insured  by  a  physician  is  requisite  to  a  claim 
for  illness,  the  illness  for  which  claim  can  be 
made  does  not  commence  until  the  insured 
comes  under  the  care  of  a  physician,  and 
therefore  a  provision  in  the  policy  requirins; 
notice  "of  any  illness  for  which  claim  can  be 
made  "  to  be  given  within  ten  days  from  tlia 
beginning  of  the  illness  is  complied  with  by 


giving  notice  within  ten  days  from  the  com- 
mencement of  the  physician's  visits.  Craig 
V.  U.  S.  Health,  etc.,  Ins.  Co.  (S.  Car.),  18- 
216. 

10.  Liability  Insubance. 

a.  Validity  and  construction  of  contract. 

Validity  of  stipulation  liqiiting  tim« 

to  siie.  —  A  stipulation  in  a  policy  of  em- 
ployers' liability  insurance  that  no  action 
may  be  maintained  against  the  insurer  un- 
less it  is  brought  flithin  thirty  days  after 
final  judgment  a,gainst  the  employer  has  been 
rendered  and  satisfied,  is  contrary  to  public 
policy  and  void.  Travelers  Ins.  Cq.  t'.  Hen- 
derson Cotton  Mills   (Ky.),  9-162. 

Construction  in  genera).  —  In  constru- 
ing a  contract  of  indemnity  insurance  con- 
taining several  provisions,  the  provisions 
must  be  construed  together  to  ascertain  the 
meaning  of  the  contract.  Finley  v.  United 
States  Casualty  Co.    (Tenn.),  3-962. 

As  cqi^tFact  of  indemnity  or  directly 
against  liability.  —  A  contract  of  iude^n- 
nity  insurance  construed  and  hel4  to  be  a 
contract  of  indemnity  against  loss  or  dam- 
age by  reason  of  liability,  and  not  a  contr^rt 
of  insurance  directly  against  liability.  Fin- 
ley  V.  United  States  Casualty  Co.  (Tenn.), 
3-962. 

b.  Parties. 

Employee  as  privy  to  contract.  —  Un- 
der a  policy  insuring  one  against  loss  or 
damage  by  reason  of  liability  for  injuries 
sustained  by  an  employee  of  the  assured,  th# 
employee  is  not  in  privity  with  the  parties 
to  the  contract,  but  the  contract  is  between 
the  insurer  and  the  employer  for  th^  benefit 
of  the  latter.  Finley  v,  Uijitef}  States  Cas- 
ualty Co.   (Tenn.),  3-962. 

c.  When   liability   accrues. 

After  payment  of  loss.  —  Under  a  pol- 
icy insuring  one  against  loss  or  damage  by 
reason  of  liability  for  injuries  sustained  by 
an  employee  of  the  assured,  the  amount  of 
the  insurance  does  not  become  available  un- 
til the  assured  has  paid  the  loss,  after  giving 
notice  to  the  insurer  in  the  manner  provided 
by  the  policy.  Finley  v.  United  States  Cas- 
ualty Co.   (Tenn.),  3-962. 

After  entry  of  judgment  against  in- 
sured. —  Under  a  contract  of  indemnity  in- 
suring a  railroad  company  against  legal  lia- 
bility for  injury  to  or  death  of  persons,  the 
liability  of  the  insurer  becomes  fixed  when 
a  final  judgment  is  rendered  against  the  rail- 
road company,  and  it  is  obliged  to  pay  the 
amount  of  indemnity,  though  the  judgment 
has  not  been  paid.  Stephens  v.  Pennsyl- 
vania Casualty  Co.    (Mich.),  3-478. 

Payment  of  judgment  hy  promissory 
notes.  —  Where  it  is  provided  in  a  casualty 
insurance  policy  that  "  no  action  shall  lie 
ajrain-t  the  company  as  respects  any  loss  un- 
der this  policy  unless  it  shall  be  brought  by 
the  assured  himself  to  reimburse  him  for  loss 
actually  sustained  and  paid  by  him  in  satis- 
faction of  a  judgment  within  sixty  days  from 
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date  of  such  judgment,  and  after  trial  of 
issue,"  the  policy  constitutes  a  contract  of 
indemnit}-,  and  payment  and  satisfaction  of 
a  judgment  rendered  against  the  assured  may 
be  made  by  the  execution  and  delivery  of 
promissory  notes,  if  they  are  executed  in 
good  faith  and  are  so  accepted  by  the  judg- 
ment creditor,  and  thereupon  a  cause  of  ac- 
tion accrues  in  favor  of  the  assured  and 
against  the  company.  Kennedy  i:  Fidelity, 
etc.,  Co.   (Jlinn.),  10-673. 

d.   Extent   of  liability  of  insurer. 

Iiiability  for  costs  of  action  by  ser- 
vant. —  Under  a  policy  of  employers'  lia- 
bility insurance,  the  insurer  is  liable  for  the 
costs  of  an  action  brought  against  an  em- 
ployer for  the  death  of  an  employee,  where 
the  insurer  did  not  defend  the  action,  and 
the  employer  had  to  defend  it  and  could  not 
make  settlement.  Travelers  Ins.  Co.  v.  Hen- 
derson  Cotton   Mills    (Ky.),   9-162. 

Alloivance  of  interest  against  in- 
surer, —  When,  in  an  action  against  a  rail- 
road company  for  damages,  an  appeal  is 
taken  from  a  judgment  for  the  plaintiff  and 
the  judgment  is  affirmed,  the  liability  ilnder 
the  contract  of  indemnity  against  legal  lia- 
bility is  adjusted  and  settled  by  the  judg- 
ment in  the  appellate  court,  and  interest  can 
be  charged  only  from  the  date  of  the  latter 
judgment  and  not  from  the  date  of  the  judg- 
ment in  the  lower  court.  Stephens  v.  Penn- 
sylvania Casualty  Co.   (Mich.),  3-478. 

e.  Actions. 

Notice  of  accident  as  coiidition  pre- 
iK^dent.  —  Where  a  policy  of  insurance  cover- 
ing the  liability  of  an  employer  for  injuries 
received  by  his  employees  is  subject  to  con- 
ditions, stipulated  therein  to  be  of  the  essence 
of  the  contract,  that  the  employer  shall  give 
immediate  notice  of  any  accident  causing  in- 
jury to  a  workman,  and  on  an  arbitration 
held  in  pursuance  to  a  clause  in  the  policy  it 
appears  that  on  December  28th  the  employer 
signed  a  proposal  form  for  the  insurance  and 
received  a  covering  note  to  which  no  condi- 
tions were  attached,  and  that  on  January  3d 
following  the  insurers  sealed  and  on  January 
9th  delivered  to  the  employer  the  policy, 
which  was  expressed  to  be  in  force  from 
January  1st,  the  employer  can  recover  on  the 
p&licy  for  a  liability  arising  out  of  the  in- 
jury of  a  workman  which  occurred  on  Janu- 
ary 2d,  although  no  notice  thereof  was  given 
to  the  insured  Until  January  14th,  one  day 
befoi-e  the  employee's  death,  there  being  no 
proof  that  the  employer  knew  or  had  oppor- 
tunity to  know  of  the  condition  as  to  notice 
at  the  time  of  the  accident.  In  re  Coleman's 
Depositories   (Eng.),  11-253. 

»egati«ing  exbeptions  in  policy  in 
pleading.  —  In  an  action  by  an  employer  on 
a  policy  of  employers'  liability  insurance  pro- 
viding that  the  insurer  shall  not  be  liable  for 
injuries  td  employees  under  twelve  years  of 
age,  the  petition  need  not  allege  that  the  em- 
ployee for  whose  death  the  plaintiiT  has  paid 
was  over  twelve  years  of  age,  as  the  plaintiff 


is  not  requirfed  to  negative  the  eicistence  of 
all  exceptions  contained  in  the  policy.  Trav- 
elers Ins.  Co.  V.  Henderson  Cotton  Mills 
(Ky.),  9-162. 

Allowance  of  interest  on  recovery.  — 
In  an  action  on  a  policy  of  employers'  lia- 
bility insurance,  the  jury,  in  finding  for  the 
plaintiff,  may,  under  the  prayer  of  the  peti- 
tion for  "  all  proper  relief,"  allow  interest 
from  the  bringing  of  the  suit,  though  the 
petition  contains  no  specific  prayer  for  such 
interest.  Travelers  Ins.  Co.  v.  Henderson 
Cotton  Mills    (Ky.),  9-162. 

11.  Mutual  Insueance. 
a.  Statutory  regulations. 

Mutual  insurance  coiupanies  witbin 
constitutional  guaranties.  —  The  prop- 
erty of  a  mutual  insurance  company  afid  the 
equitable  property  rights  of  its  members  are 
within  the  guaranties  of  the  state  constitu- 
tion as  regards  the  inhibition  against  laws 
impairing  the  obligation  of  contracts,  and 
the  inhibition  of  the  National  Constitution 
as  regards  the  equal  protection  of  the  laws 
and  deprivation  of  property  without  due 
process  of  law.  Huber  v.  Martin  (Wis.),  7- 
400. 

Validity  of  statute  distributing  as- 
sets without   consent  tof  company.  A 

law  enacted  during  the  life  of  a  mutual  in- 
surance company  providing  for  the  distribu- 
tion of  its  assets  or  a  bestowal  thereof  upon 
another  without  the  consent  of  all  of  its 
members,  no  authority  in  that  regard  being 
contained  in  the  charter  of  such  company,  is 
unconstitutional.  Huber  v.  Martin  (Wis  ) 
7-400. 

b.  Powers  of  company. 

Mabing  rates  wiith  view  to  create 
surplus.  —  It  is  competent  for  a  mutual  in- 
surance corporation,  there  being  no  limita- 
tion in  its  charter  to  the  contrary,  to  make 
rates  for  insurance  with  a  view  of  probably 
creating  a  surplus  and  of  subsequently  dis- 
tributing the  same  to  members  so  far  as  ex- 
perience shall  show  that  the  same  is  not 
needed  in  the  business.  Huber  v.  Martin 
(Wis.),  7-400. 

c.  Membership. 
(1)    Commencement  and  termination. 
In  absence  of  charter  provision.  —  If 

the  charter  of  a  mutual  insurance  company 
contains  no  provision  on  the  subject,  mem- 
bership commences  only  with  the  taking  out 
of  a  policy  and  lasts  only  for  the  policy 
period.      Huber  v.  Martin    (Wis.),  7-400. 

Under  charter  provisions.  —  Under  the 
charter  of  a  mutual  insurance  company  pro- 
viding in  effect  that  one  can  become  a  mem- 
ber only  by  taking  out  a  policy  of  insurance 
and  that  the  membership  can  survive  only  to 
the  end  of  the  policy  period  upon  which  it  is 
based,  no  one  can  rightly  be  treated  as  a 
member  for  any  purpose  at  any  time  unless 
he  then  holds  an  unexpired  policy  of  insur- 
ance,     Huber   r.  Martin    (Wis.),  7-400 
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(2)  Rights  of  members. 

In  geueral.  ~  The  title  to  the  property 
of  a  mutual  insurance  corporation  is  iu  the 
company,  but  the  equitable  interests  therein 
are  vested  in  the  members  the  same  as  in  the 
case  of  a  stock  corporation.  While  the  cor- 
poration owns  the  property,  the  members  own 
the  corporation.  Huber  v.  Martin  (Wis.), 
7-400. 

The  interests  of  policy  holders  in  a  mutual 
insurance  company  are  twofold,  they  being 
both  insurers  and  insured.  As  insurers  they 
are  enabled  to  share  in  the  losses  and  profits 
of  the  business  on  the  basis  of  a  partnership, 
except  so  far  as  the  charter  or  policy  con- 
tract provides  otherwise.  Huber  v.  Martin 
(Wis.),   7-400. 

Members  as  Btockholders.  ^  As  regards 
rights  and  remedies,  the  policy  holders  in  a 
mutual  insurance  company  are  stockholders 
therein  the  same  as  owners  of  stock  in  a 
stock  corporation,  there  being  no  charter  pro- 
vision to  the  contrary.  Huber  v.  Martin 
(Wis.),  7-400. 

For  all  except  corporate  purposes,  the 
property  of  a  mutual  insurance  company,  the 
same  as  that  of  any  other  corporation,  be- 
longs to  its  members,  whether  they  are  stock- 
holders in  the  technical  sense  or  in  the 
broader  one  which  includes  policy  holders  in 
such  a  company.  Huber  v.  Martin  (Wis.), 
7-400. 

Right  to  invoke  equitable  jurisdic- 
tion to  prevent  misappropriation  of  as- 
sets. —  A  member  of  a  mutual  insurance 
company,  suing  for  himself  and  others  simi- 
larly interested,  may  invoke  equity  jurisdic- 
tion to  redress  or  prevent  any  wrong  in- 
juriously affecting  the  property  rights  of  the 
corporation,  when  its  officers  will  not  move 
appropriately  to  that  end.  Huber  v.  Martin 
(Wis.),  7-400. 

d.  Assessments. 

When  statute  of  limitations  runs 
against  assessments.  —  The  statute  of  lim- 
tations  does  not  begin  to  run  in  favor  of  the 
policy  holder  of  an  insolvent  mutual  insur- 
ance company  against  an  assessment  until 
his  contingent  liability  to  assessment  has 
been  made  absolute  in  the  manner  prescribed 
by  law,  as  by  the  decree  of  a  court  of 
competent  jurisdiction.  Swing  r.  Brister 
(Miss.),   6-740. 

Forfeiture  for  nonpayment  of  assess- 
ments. —  A  provision  in  a  certificate  of  mu- 
tual insurance  that  a  member  failing  to  pay 
assessments  and  dues  within  thirty  days  after 
the  date  when  due,  "  shall  be  suspended,  and 
his  certificate  become  null  and  void,  and  all 
rights  and  benefits,  which  may  have  accrued 
to  the  insured  or  his  beneficiary,  shall  be  for- 
feited to  the  association,"  is  not  self-execut- 
ing but  intends  that  the  certificate  shall  be- 
come void  only  after  some  affirmative  action 
by  the  association,  especially  in  view  of  a 
subsequent  provision  for  reinstatement  after 
the  suspension  of  a  delinquent  member  which 
^yidently  contemplates   some   $ct  of  suspen-i 


sion  or  notice  thereof  after  which  the  privi- 
lege    of     reinstatement     may     be     exercised. 
Brooks   V.   Conservative   Life  Ins.   Co.    (la.) 
11-339. 

e.  Beorganization. 

Effect  of  invalid  reorganization.  —  In 

case  of  success  in  form,  of  an  attempt  to 
reorganize  a  mutual  insurance  company  on 
the  stock  plan  under  a  law  authorizing  it. 
and  the  insurance  business  formerly  carried 
on  by  the  old  company  being  continued  osten- 
sibly by  the  new  creation,  using  the  former's 
assets  and  good  will,  if  the  attempt  is  fruit- 
less because  of  the  enabling  act  being  void, 
such  continued  business  is  to  be  regarded  as 
really  that  of  the  old  corporation  and  as  be- 
longing to  it.  Huber  v.  Martin  (Wis.),  7- 
400. 

f.  Dissolution. 

Who  are  proper  distributees  of  as- 
sets on  dissolution.  —  In  case  of  a  distri- 
bution of  the  surplus  of  a  mutual  insurance 
company  or  its  other  assets,  there  being  no 
charter  provision  to  the  contrary,  only  exist- 
ing policy  holders  are  legitimate  distributees. 
Huber  v.  Martin    (Wis.),  7-400. 

g.  Actions. 

Right  of  action  for  renunciation  of 
contract.  —  The  rule  that  renunciation  of 
a  continuous  executory  contract  by  one  of 
the  parties  before  the  day  of  performance 
gives  the  other  party  the  right  to  sue  at 
once  for  damages,  does  not  apply  to  a  mutual 
life  insurance  policy.  Kelly  v.  Security  Mut. 
Life  Ins.  Co.   (N.  Y.),  9-661. 

Where  a  mutual  life  insurance  company 
has  wrongfully  declared  a  forfeiture  of  a 
policy  issued  by  it,  the  insured  cannot  main- 
tain an  action  at  law  to  recover  damages  for 
breach  of  the  contract,  as  the  policy  is  still 
in  force,  and  the  insured  has  no  right  to  sue 
for  damages  before  the  arrival  of  the  time 
for  performance  by  the  insurer,  his  only 
remedy  being  a  suit  in  equity  to  compel  the 
insurer  to  recognize  the  contract.  Kelly  v. 
Security  Mut.  Life  Ins.  Co.    (N.  Y.),  9-661. 

Estoppel  to  raise  defense  that  con- 
tract is  ultra  vires.  —  When  a  mutual 
fire  insurance  company  authorized  by  its 
charter  to  insure  property  upon  an  assess- 
ment or  mutual  plan  only  enters  a  state 
other  than  that  by  which  it  was  created, 
gives  the  bond  required  by  such  state  of  stock 
companies  issuing  standard  policies,  and 
proceeds  to  do  an  insurance  business  on 
standard  insurance  lines,  instead  of  mutual 
or  assessment  lines,  both  the  company  and 
the  sureties  on  the  bond  are  estopped  from 
pleading  in  an  action  for  loss  upon  a  standard 
policy  issued  by  it,  that  such  policy  is  an 
ultra  vires  contract.  Minneapolis  F.,  etc., 
Ins.  Co.  p.  Norman   (Ark.),  4-1045. 
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See  Instt«ance,  1*2. 
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INSURANCE   COMMISSIONERS. 

Investigation  of  fires,  see  Fires,  8. 

INTENT. 

Abstraction  of  documents  by  defendant  in 
criminal  case,  see  Criminal  Law,  6  n 

(1). 

Construction  of  contract  as  governed  by  in- 
tent of  parties,  see  Contracts,  3  a. 

Creation  of  partnership,  see  Partnership, 
1  a. 

Creation  of  spendthrift  trust,  see  Spend- 
thrifts. 

Criterion  in  determining  question  of  fix- 
tures, see  Fixtures,  1  b. 

Element  of  common-law  offenses  in  general, 
see  Criminal  Law,  1. 

Element  of  Inrceny,  see  Larceny,  1  b. 

Element  of  offense  of  selling  adulterated  or 
misbranded  food,  see  Food,  6  b. 

Element  of  robbery,  see  Robbery,  1. 

Element  of  statutory  oflfenses  in  general,  see 
Criminal  Law,   1. 

Element  of  tort,  see  Torts. 

Fraudulent  intent  in  general,  see  Fraud  and 
Deceit,  2. 

Fraudulent  intent  in  selling  property,  see 
Fraudulent  Conveyances,   1   c. 

Intent  to  kill,  see  Assault  and  Battery. 

Legislative  intent  in  enacting  statute,  see 
Statutes,  4  b. 

Materiality  of  intent  in  acceptance  of  goods 
sold  under  verbal  contract,  see  Frauds, 
Statute  op,  9  b   (1). 

Place  of  contract  as  governed  by  intent  of 
parties,  see  Conflict  or  Laws,  3  a. 

Proof  of  criminal  intent  in  bigamy,  see 
Bigamy,  4. 

Proof  of  intent  by  direct  testimony,  see  Evi- 
dence, 2. 

Testamentary  intent  in  construction  of  wills, 
see  Wills,  8  a    (1). 

INTEREST. 

1.  COilPUTATION   OF  INTEREST,  959. 

2.  Rate  of  Interest,  960. 

3.  Suspension  of  Interest,  960. 

See  Usury. 

Allowance  of  interest  on  award  in  condemna- 
tion proceeding,  see  Eminent  Domain, 
7  d. 

Allowance  on  arrears  of  annuities,  see  An- 
nuities. 

Allowance  on  county  warrants,  see  Coun- 
ties, 3. 

Allowance  on  recovery  of  damages,  see  Dam- 
ages, 7. 

Changing  rate  of  interest  in  note,  see  Al- 
teration OP  Instruments,  2. 

Computation  of  interest  in  determining 
amount  in  controversy,  see  Appeal 
and  Error,  3  b. 

Including  interest  in  estimating  municipal 
indebtedness,  see  Muwicipai,  Cor?oba- 
TIONS,  8  b, 


Interest  on  local  assessments,  see  Special  or 
Local  Assessments,  8. 

Liability  of  clerk  for  interest  on  funds  paid 
into  court,  see  Clerks  of  Courts. 

Liability  of  personal  representative  for  in- 
terest, see  Executors  and  Adminis- 
trators, 8  c. 

Liability  of  surviving  partner  for  interest, 
see  Partnership,  7. 

Operation  of  statute  of  limitations  on  lia- 
bility for  interest,  see  Limitation  of 
Actions,  7. 

Payment  of  interest  as  removal  of  bar  of 
statute  of  limitations,  see  Limitation 
OF  Actions,  5  a. 

Periods  for  payment  of  interest  on  munici- 
pal securities,  see  Municipal  Corpora- 
tions, 8  e   (2). 

Power  of  municipality  to  contract  for  in- 
terest on  warrants,  see  Municipal 
Corporations,  7  a. 

Rate  of  interest  under  right  of  subrogation, 
see  Subrogation,  3  a. 

Right  of  legatee  to  interest,  see  Wills,  10  e. 

Right  of  vendor  to  interest  on  purchase 
money,  see  Vendor  and  Purchaser, 
3  b. 

Taxes  as  interest  bearing  debt,  see  Taxa- 
tion, 7. 

Pecuniary  interest  in  subjeet-matter. 

Agency  coupled  with  interest,  see  Agency, 
1  h;  Brokers,  1  b. 

Insurable  interest,  see  Insurance,  5  d  ( 1 ) . 

Necessity  that  witness  to  will  be  disinter- 
ested, see  Wills,  3  e  ( 2 ) . 

Party  in  interest,  see  Judges,  4  b    ( 1 ) . 

Pecuniary  interest  as  affecting  competency 
of  jurors,  see  Jury,  5  u. 

Pecuniary  intel'est  as  disqualifying  judge, 
see  Judges,  4  a. 

Real  parties  in  interest  as  concluded  by 
judgment,  see  Judgments,  6  a   (2). 

1.  Computation  of  Interest. 

Unliquidated  claims.  —  Interest  is  al- 
lowable on  unliquidated  claims  from  the  date 
of  demand  and  the  institution  of  a  suit  is  a 
sufficient  demand.  Trimble  r.  Kansas  Citv 
etc.,  R.  Co.   (Mo.),  1-363. 

Money  received  under  mistake.— Wbere 
money  has  been  paid  and  received  under  a 
mutual  mistake  of  fact,  and  no  fraud  or 
misconduct  can  be  imputed  to  the  party 
from  whom  the  money  is  sought  to  be  re- 
covered, interest  will  not  be  allowed  except 
from  the  time  when  the  mistake  was  discov- 
ered and  a  demand  for  repayment  made.  Lee 
V.  Laprade   (Va.),  10-303. 

Application  of  payments.  —  A  partial 
payment  on  a  note  is  to  be  applied  first  to 
the  payment  of  the  interest  due  on  the  note, 
and  then,  there  being  more  than  enough  to 
pay  the  interest,  the  remainder  is  to  be  ap- 
plied to  the  payment  of  the  principal  of  the 
note-  and  subsequent  interest  is  to  be  com- 
puted on  the  remainder  of  the  prinoinal 
Jones-Downe*   Op,   v.    Oh«,dl«r    [T^,   Mex  /; 
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2.    RaTE   of    iN'TEfiEST. 
Contract  for  interest  without  fixing 

Tat*.  —  Where  there  is  an  agreement  to  pay 
iaterest  and  no  rate  is  stated  the  legal  rate 
is  implied.  Patrick  v.  Kirkland  (Fla.),  12- 
540. 

A  promissory  note  for  a  certain  svim 
•'  with    interest    at    the    rate    of  —  per    cent. 

per    annum,    from   until    paid,"    draws 

interest  at  the  legal  rate  from  its  date. 
Hornstein  i:  Cifuno   (Xeb.),  20-1267. 

ITnifoTiu  operation  of  gta'tnteSi  —  The 
California  statute  prescribing  the  interest  to 
be  charged  on  loans  of  not  exceeding  a  cer- 
tain sum  on  certain  kinds  of  personal  prop- 
er^,  but  not  prescribing  the  interest  to  be 
charged  on  loans  of  greater  sum  or  on  other 
kinds  of  personal  property,  violates  the  .pro- 
Tision  of  the  state  constitution  requiring 
that  all  laws  of  a  general  nature  shall  have 
a  uniform  operation.  Ea;  p.  Sohncke  (Cal.)-, 
7-475. 

3.  Suspension  or  iNiBBEST. 
Effect  of  gatnisli'toent  proceeflings. — 

Garnishment  proceedings  do  not  suspend  the 
running  of  interest  when  a  pafty  fails  to 
avail  himself  of  a  statute  providi'ng  tliat  the 
defendant  in  garnishment  may  admit  his  lia- 
bility to  the  prineip*l  defendaTit  and  pay  the 
money  into  court.  Stephens  i.  Pennsylvania 
Casualty  Co.   (Mich.),  3-478. 


INTEBFEBENCE  "WITH    CONTtlACT 

ftELATlbNS. 

1.  PROCUBINC    BBEAOH    Ot    CONtBAfeT    IN 

66Jrt:6Ai,,  960. 

2.  INDUCIXO   ilA.STER   TO   DiSCHAEGE   SER- 

VANT,  960. 

3.  Enticing    Servant   to   Desert   Mas- 

ter, 960. 

4.  Interference     with     Contract     of 

AgenOt,  960. 

5.  Eight  oe  Injunction,  961. 

See  Conspiracy,  2;  Labor  Combinations. 
Liability   for  causing  discharge   of   servant, 
see  Master  and  Servant,  8. 

1.  PfitKiufiiNG  BfifeACH  OF  Contract  in 

GfeNliRAt. 

If  one  wantonly  and  maliciously,  whether 
for  his  own  benefit  or  not,  induces  a  person 
to  violate  his  contract  with  a  third  person  to 
the  injury  of  that  third  person,  it  is  action- 
able. Thicker  Coal,  etc.,  Co.  v.  Burke  (W. 
Va.),  8-885. 

To  procure  another  to  break  Ms  contrSict 
is  an  actionable  wrong,  unless  thftre  be  a 
sufficient  justification  for  such  intiSrferendfe. 
South  Wales  itinera'  Federatioh  v.  Glamor- 
gan Coal  Co,    (Eng.),  2-436. 

The  maliciojig  proctirement  of  a  brfeach  of 
a  contract  of  .employment  resulting  in  Jaifi- 


age,  "^^erfe  the  pi^cUrenient  was  daring  the 
subsistence  of  the  contract,  is  an  actionable 
wrong.  Employing  Printers  Olub  v.  Dr. 
Blosser  Co.  (Ga.),  2-694. 

Persons  who  conspire,  to  induce  others  to 
break  a  valid  contract  with  third  persons  are 
liable  to  an  action  therefor.  Thacker  Coal, 
etc.,  Co.  V.  Burke   (W.  Va..),  8-885. 

2.  Inducing  Master  to  Discharge  Servant. 

Whoever  intentionally  and  without  legal 
justifieation  or  excuse  has  procured  an  em- 
ployer to  discharge  his  employee,  to  the  dam- 
age of  the  latter,  is  liable  to  an  action  for 
damages  at  the  suit  of  the  employee;  and 
this  ife  so  though  there  was  no  binding  <!6il- 
tract  of  employment.  'Brennan  v.  United 
Hatters,  etc.    (N.  J.),  9-698. 

An  action  of  toft  for  damages  will  lie  in 
favor  of  one  who  is  discharged  from  his  eih- 
ploytaent  by  the  unjustifiable  intetference  bf 
another.     Bferry  v.  Donovan    (Mass.),  3-738. 

3.  EKticinq    Servant   to    Desert   Master. 

One  who  maliciously  entices  a  sei-vant  in 
the  actual  service  of  a  master  to  desert  and 
quit  his  Service  is  liable  to  an  action  there- 
for. Thacker  Coal,  etc.,  Co.  r.  Surke  (W. 
VSi.),  8-885. 

4.  iN'ftlRI'EHESdE  WITH   OONTSACT  OF  AgeNCT. 

Where,  in  an  action  by  a  ticket  and  tour- 
ist agent  to  enjoin  interference  with  his 
agency,  it  appeared  that  the  plaintiff  en- 
tered into  a  contract  With  a  hotel  coxporation 
Conducting  a  hotel  inside  the  Jamestown  Ex- 
position grounds  by  which  it  was  agteed  that 
the  plaintiff  should  represent  the  corporation 
throughout  the  New  England  states,  esttblish 
subagencies  in  that  territory,  and  use  everjr 
possible  endeavor  to  secure  patrons  for  the 
hotel,  in  cohsidetation  of  which  he  was  to 
be  the  exclusive  ageiit  of  the  corporation  in 
that  territory  and  to  receive  a  stated  sum 
per  day  for  each  person  he  sent  to  the  hotel, 
and  that  the  deWftdkn't,  another  ticket  and 
tourist  agent,  knowing  of  said  contract,  rep- 
resented to  the  hotel  corporation  tliat  it  was 
a  mistake  to  give  an  'feJfclilAlVe  agency  In  New 
England  to  one  man  kni  that  more  business 
would  be  created  if  all  agents  were  given 
equal  terms,  and  also  that  the  plifatlff  did 
ofily  an  insignificant  bUsfness,  aha  hstd  falsely 
stated  the  extent  of  his  connections,  aid  as  a 
result  of  such  solicitations  and  repteSenta- 
tions  the  hotel  corporation  entfered  ihto  4 
contract  with  the  defendant  by  whrcli  the 
latter  was  gi\%Vi  the  same  rights  is  the  plain- 
tiff, it  is  no  defense  to  the  action  that  t|he 
d&f^hdattt  hkd  a  right  to  tompfete  with  the 
plaintiff,  or  that  there  was  no  SpitS  or  ill- 
will  towards  the  plaintiff,  the  right  to  re- 
lief being  made  out  by  probf  that  the  de- 
feftddht,  with  knowledge  of  the  fkMiifs 
contract,  induced  the  hotel  'corj^bfitipn  to 
break  it.  Beekman  v.  Marsters  (MaSS.),  11- 
332. 

Th*  defense   to   such   in  aetibft,   "thkl  the 
plaintiff  does  not  come  into  coui't  wift  clean 
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hands,  is  not  made  out  by  »  finding  by  the 
master  that  the  defendant's  representations 
to  the  hotel  corporation  as  to  the  plaintiff's 
business  and  connections  were  not  shown  to 
be  false,  and  a  finding  that  the  plaintiff's 
catalogue  which  was  shown  to  the  hotel  cor- 
poration contained  a  list  of  persons  at  whose 
oflBces  his  tickets  and  tours  were  represented 
to  be  on  sale,  when  in  fact  his  tickets  and 
tours  were  not  sold  by  suoli  persons,  a  suf- 
ficient answer  to  this  defense  being  that  the 
master  has  not  found  fraud,  that  the  hotel 
corporation  has  not  elected  to  rescind  its  con- 
tract with  the  plaintiff  for  fraud  or  for  any 
other  reason,  and  that  the  defendant  did  not 
confine  himself  to  telling  the  truth  about 
false  representations  of  the  plaintiff  by  which 
the  contract  was  procured,  but  urged  other 
reasons,  on  general  business  principles,  why 
the  contract  with  the  plaintiff  should  be 
broken.  Beekman  i;.  Marsters  (Mass.),  11- 
332. 

5.  Right  of  Injunction. 

In  an  action  for  wrongful  interference  by 
the  defendant  with  contract  relations  be- 
tween the  plaintiff  and  a  third  party,  the 
plaintiff  having  shown  that  the  defendant  un- 
lawfully threatens  to  interfere  with  his 
rights  under  the  contract,  and  that  his  dam- 
age will  be  incapable  of  accurate  ascertain- 
ment, an  action  for  damages  will  not  afford 
an  adequate  remedy,  and  equity  will  issue  an 
injunction.  Beekman  v.  Marsters  (Mass.), 
11-332. 


INTEKLOCUTORT   DECREES. 

Affirmance    of    interlocutory    decree    as    res 
judicata,  see  Judgments,  6  c. 


INTERLOCUTORY  INJUNCTION. 

See  Injunctions,  4. 

Restraining  nuisances,  see  Nuisances,  6  b 
(4). 


INTBRNATIONAL    EXTRADITION. 

See  ExTBADiTioN,  2. 

INTERNATIONAL  LAW. 

Seizure  of  foreign  vessels.  —  A  foreign 

vessel  found  fishing  in  the  Canadian  waters 
contrary  to  the  provisions  of  the  statute  of 
the  Dominion  of  Canada  may  be  pursued  and 
seized  though  the  vessel  be  not  overtaken  tijl 
she  has  passed  out  of  the  three-mile  limit 
into  the  high  seas.  Ship  "  North  "  v.  King 
(Can.),  3-806. 

ContraTiand  of  war.  —  A  warranty  in  a 
marine  insurance  policy  on  a  neutral  vessel 
against  carrying  contraband  of  war  is  not 
broken  by  carrying  as  passengers  naval  offi- 
cers of  a  belligerent  government,  the  term 
"contraband  of  war"  being  primarily  ap- 
plicable to  goods  only.  Yangtsze  Ins.  Assoc. 
V.  Indemnity  Mut.  Mar.  Ins.  Co.  (Eng.),  15- 
239. 

Seizure  of  goods  by  foreign  poirer.  — 
A  seizure  of  property  by  a  sovereign  power 
is  not  an  act  that  can  be  complained  of  in 
the  courts  of  the  United  States.  Nor  is  it 
material,  in  this  regard,  that  the  property 
seized  is  de  jure  within  the  territorial  limits 
of  a  third  power,  if  the  de  facto  sovereignty 
of  the  power  making  the  seizure  has  been 
recognized  by  the  United  States.  American 
Banana  Co.  v.  United  Fruit  Co.  (U.  S.), 
16-1047. 

Conspiracy  to  do  acts  in  foreign 
country.  —  A  conspiracy  in  the  United 
States  to  do  acts  in  another  jurisdiction  does 
not  draw  to  itself  those  acts  and  make  them 
unlawful,  if  they  are  permitted  by  the  local 
law.  American  Banana  Co.  v.  United  Fruit 
Co.   (U.  S.),  16-1047. 


INTERNATIONAL   RELATIONS. 

Judicial  notice  of  peace  with  foreign  coun- 
tries, see  Evidence,  1  i. 


INTERLOCUTORY   ORDERS. 

Review  on   appeal,   see  Appeal  and   Ebbob, 
12  a. 


INTERMEDIATE  APPELLATE 
COURTS. 

See  Appeal  and  Ebrob,  3  d. 


INTERNAL  IMPROVEMENT. 

Power  of  states,  see  States,  1. 

INTERNAL  REVENUE. 

See  Hevenue  Laws. 
Vols.  1-20  —  Ann.  Cab,  Digest,  —  81, 


INTERPLEADER. 

In  general.  —  The  Indiana  statute  creates 
no  new  cases  of  interpleader,  the  statutory 
remedy  being  a  mere  siibstitute  for  the  equi- 
table remedy  by  independent  suit  and  being 
governed  by  the  same  rules.  Northwestern 
Mut.  L.  Ins.  Co.  V.  Kidder   (Ind.),  1-509. 

A  bill  which  seeks  discovery  as  to  a  person 
not  a  party  to  a  pending  action  at  law  to 
recover-  money  paid  to  the  complainant  as  a 
carrier  on  overcharges  of  freight  and  for 
failure  to  furnish  cars  according  to  agree- 
ment with  the  party  suing  at  law,  and  which 
seeks ,  to  enjoin  the  action  at  law,  is  not  a 
bill  of  interpleader.  Terrell  v.  Southern  R. 
Co.   (Ala.),  20-901. 

Right  to  interplead.  —  In  an  action 
against  an  insurance  company  upon  a  check 
given  by  it  to  the  beneficiary  in  payment  of 
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a  policy,  the  company  cannot  interplead  and 
seek  to  substitute  as  defendants  creditors  of 
the  insured,  the  company  being  in  privity 
with  the  beneficiary  alone.  Northwestern 
Mut.  L.  Ins.  Co.  V.  Kidder   (Ind.),  1-509. 

In  an  action  against  an  insurance  company 
upon  a  cheek  given  by  it  to  a  beneficiary  in 
payment  of  the  policy,  where  the  creditors  of 
the  insolvent  corporation  in  which  the  in- 
sured was  a  stockholder  claim  that  the  in- 
sured paid  the  premiums  from  the  funds  of 
such  corporation,  the  creditors  cannot  inter- 
plead with  the  beneficiary,  the  receiver  of  the 
corporation  being  the  only  person  having  the 
right  to  recover  the  funds  of  the  corporation 
so  expended.  Northwestern  Mut.  L.  Ins.  Co. 
V.  Kidder   (Ind.),  1-509. 

Effect  of  interpleader.  —  Where  par- 
ties interplead,  each  occupies  the  position  of 
a  plaintiff  in  a  possessory  action  and  must 
recover  on  the  strength  of  his  own  title 
rather  than  on  the  weakness  of  the  other's 
title.      Conway  v.  Caswell   (Ga.),  2-269. 


INTERPRETATION. 

See  Constitutional  Law,  26;  Contracts,  3; 
Covenants,  4;  Statutes,  4. 


INTERROGATORIES. 

Failure  of  jury  to  answer  interrogatories  as 
ground  for  arrest  of  judgment,  see 
Judgments,  7  a. 

Submitting  interrogatories  to  jury,  see 
TbiAl,  8  a. 


INTERRUPTION. 

Operation  of  statute  of  limitations,  see  Limi- 
tation OP  Actions,  4  b. 


INTERSECTION. 

Intersecting  railroads,  see  Railboads,  2  a. 

INTERSTATE   COMMERCE. 

1.  Dejfinition,  962. 

2.  Regulation     of     Intekstate     Com- 

MEECE,  962. 

a.  Power  of  Congress,  962. 

b.  Power  of  states,  963. 

(1)  Police    power    in    general, 

963. 

(2)  Effect  of  nonaction  by  Con- 

gress,  963. 

(3)  Effect     of     enabling     acts, 

964. 

c.  What  constitutes  regulation,  964. 

3.  What  Constitutes  Interstate  Com- 

ITERCE,  964, 

a.  Rule  stated,  964. 

b,  Particular  transaction,  964. 


c.  Subjects  of   interstate   commerce, 

965. 

d.  When  protection  ceases,  965. 

4.  State    Statutes    Afb^chnq    Inter- 

state COMilEBCE,  965. 

5.  Interstate  Commerce  Act,  965. 

a.  Jurisdiction  of  state  courts,  965. 

b.  Proceedings     in     federal     courts, 

966. 

Attachment  of  railroad  car,  see  Attach- 
ment, 4. 

Effect  of  statutory  regulation  of  foreign  cor- 
porations, see  Corporations,  13  c   (1). 

Labor  regulations  by  municipality  as  inter- 
ference with  interstate  commerce,  see 
Municipal  Corporations,  5  f  (2). 

Local  option  laws  as  interfering  with  inter- 
state commerce,  see  Intoxicating  Liq- 
uors, 3  d. 

Power  of  Congress  to  prohibit  discrimination 
against  members  of  labor  unions  by  in- 
terstate carriers,  see  Labor  Combina- 
tions, 1  b. 

Power  of  Congress  to  regulate  hours  of  labor 
on  interstate  railroads,  see  Labor 
Laws,     1  a. 

Power  of  federal  courts  to  pass  on  validity 
of  state  statute  regulating  freight 
rates,  see  Injunctions,  2  d  (4). 

Power  of  state  to  forbid  abstraction  of  water 
from  state,  see  Waters  and  Water- 
courses, 3b   (3). 

Power  of  state  to  regulate  carriage  of  inter- 
state passengers,   see   Cabbiers. 

Power  of  state  to  tax  franchise  of  corpora- 
tion engaged  in  interstate  business,  see 
Taxation,  11  a. 

Prohibiting  importation  of  horses  having 
docked  tails,  see  Animals,  5. 

Prohibition  of  preferences  by  interstate  com- 
merce act,  see  Carriers,  2  c. 

Prohibiting  restraint  of  trade  as  regulation 
of  interstate  commerce,  see  Monopo- 
lies AND  Corporate  Trusts,  3  a. 

Regulation  by  Congress,  see  OoNSTlTUnoNAL 
Law,  8. 

Regulation  of  rates  of  interstate  ferries,  see 
Ferries,  2. 

Riparian  rights  as  affected  by  use  of  water 
in  interstate  commerce,  see  Waters 
AND  Watercourses,  3  b. 

Validity  of  license  tax  on  persons  engaged  in 
interstate   commerce,   see   Licenses,   3. 

Validity  of  statute  requiring  railroads  to 
make  reports  to  state  officers,  see  Rail- 
roads, 3  b. 

1.   Definitton. 

The  terms  "  commerce "  and  "  interstate 
commerce  "  defined.  People  ex  rel.  Stead  V. 
Chicago,  etc.,  R.  Co.  (111.),  7-1. 

2.    Regulation    op    Interstate    Commebce. 

a.  Power  of  Congress. 

Plenary  nature  of  poinrer.  —  Congress 
may  lawfully  affect  intrastate  commerce  so 
far  as  necessary  to  regulate  offectually  and 
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completely  interstate  commerce,  because  the 
Constitution  reserves  to  Congress  plenary 
power  to  regulate  interstate  and  foreign 
eoumierce,  and  the  Constitution  and  the  Acts 
of  Congress  in  pursuance  thereof  are  the 
supreme  law  of  the  land.  United  States  v. 
Colorado,  etc.,  E.  Co.   (U.  S.),  13-893. 

Employers'  liiability  Act.  —  The  fed- 
eral Employers'  Liability  Act  of  1908  (Act 
of  April  22,  1908,  c.  149,  35  St.  L.  65,  Fed. 
St.  Ann.  Supp.  1909,  p.  584)  is  unconstitu- 
tional in  so  far  as  it  imposes  on  a  carrier 
engaged  in  interstate  commerce,  liability  to 
a  servant  employed  in  that  business  for  the 
consequences  of  the  negligence  of  another  of 
its  servants  occurring  when  the  latter  is  not 
engaged  in  that  business,  or,  indeed,  in  any 
business  for  the  common  employer.  In  that 
regard  the  enactment  clearly  transcends  the 
power  conferred  on  Congress  to  regulate  com- 
merce between  the  states.  Hoxie  v.  New 
York,  etc.,  R.  Co.   (Conn.),  17-324. 

Prohibiting  limitation  of  liabilty 
by  carrier.  —  Congress  may  regulate  eon- 
tracts  of  ii/terstate  transportation  by  virtue 
of  its  power  to  regulate  interstate  commerce, 
and  therefore  the  Carmack  Amendment  to 
the  Interstate  Commerce  Act  ( St.  L.  594 ; 
Fed.  St.  Ann.,  Supp.  1909,  p.  273),  which 
provides  that  any  common  carrier  issuing  a 
receipt  or  bill  of  lading  for  goods  received 
by  it  for  transportation  to  another  state 
shall  be  liable  to  the  holder  thereof  for  loss 
of  or  injury  to  the  goods  while  in  the  hands 
of  a  connecting  carrier,  and  that  no  con- 
tract, rule,  etc.,  shall  exempt  the  carrier  from 
such  liability,  is  constitutional.  Louisville, 
etc.,  K.  Co.  V.  Scott  (Ky.),  19-392. 

b.  Power  of  states. 
( 1 )   Police  power  in  general. 

Snbordination    to    federal    poorer.    — 

Where  the  police  power  of  a  state  conflicts 
with  the  power  of  Congress  to  regulate  in- 
terstate commerce,  the  police  power  must 
yield.     State  v.  Lowry   (Ind.),   9-350. 

Importation  in  original  packages.  — 
A  state  has  no  power  to  deny  to  a  proper 
person  the  right  to  hold  in  an  original  pack- 
age cigarettes  which  he  has  imported  from 
another  state  in  the  original  package.  State 
V.  Lowry   (Ind.),  9-350. 

Importation  of  articles  for  personal 
consumption.  —  The  declarations  of  law 
which  have  been  made  as  to  when  the  polir"; 
power  of  a  state  attaches  to  articles  of  in- 
terstate commerce  where  the  purpose  of  the 
importation  is  sale,  cannot  with  any  degree 
of  propriety  be  applied  to  cases  where  the 
purpose  of  the  importation  is  not  sale  but 
personal  consumption.  State  i .  Lowry 
(Ind.),  9-350. 

If  interstate  commerce  in  articles  bought 
for  personal  consumption  is  recognized  as  a 
matter  of  national  importance,  limitation 
cannot  be  placed  about  it  by  the  police  power 
of  the  state,  which  would  render  the  right 
but  a  dry  and  technical  one.  State  v,  Lowry 
(Ind.),  9-350. 


liimitiug  hours  of  labor.  —  The  Mon- 
tana statute  of  Feb.  5,  1907,  limiting  the 
hours  of  labor  of  railroad  employees  on 
trains  running  over  railroads  within  the 
state,  and  applicable  to  interstate  as  well  as 
intrastate  lines,  is  within  the  police  power 
of  the  state  and  not  in  violation  of  the  Fed- 
eral Constitution  as  imposing  a  burden  on 
interstate  commerce.  State  ('.  Northern  Pa- 
cific R.  Co.    (Mont.),  13-144. 

Such  statute  was  not  immediately  super- 
seded by  the  Act  of  Congress  approved  March 
4,  1907,  regulating  the  hours  of  employment 
of  railway  employees  by  substantiallj'  the 
same  provisions  as  the  state  statute,  but  re- 
mained in  full  force  and  effect  until  Marcli 
4,  1808,  when  the  federal  statute,  by  its 
terms,  became  operative.  State  v.  Northern 
Pacific  R.  Co.   (Mont.),  13-144. 

Seqniriug  reports.  —  The  Illinois  stat- 
ute requiring  every  railroad  company  incor- 
porated or  doing  business  in  the  state  to 
make  reports  to  the  railroad  and  warehouse 
commission  is  a  valid  exercise  of  the  state's 
police  power,  and  is  not  repugnant  to  the 
commerce  clause  of  the  Federal  Constitution. 
People  ex  rel.  Stead  l'.  Chicago,  etc.,  R.  Co. 
(111.),  7-1. 

The  Illinois  statute  requiring  every  rail- 
road company  incorporated  or  doing  business 
in  the  state  to  make  reports  to  the  railroad 
and  warehouse  commission  does  not  conflict 
with  the  federal  statute  requiring  railroad 
companies  to  make  certain  reports  to  the 
Interstate  Commerce  Commission,  and  there- 
fore the  existence  of  the  federal  statute  does 
not  render  the  state  statute  void.  People  ex 
rel.  Stead  v.  Chicago,  etc.,  R.  Co.   (111.),  7-1. 

(2)   Effect  of  nonaction  by   Congress. 

In  general.  —  In  the  absence  of  congres- 
sional permission,  a.  state  has  no  power  to 
exclude,  directly  or  indirectly,  subjects  of 
interstate  commerce,  or  to  regulate  such  com- 
m.erce  by  the  imposition  of  burdens  thereon. 
State  V.  Lowry    (Ind.),  9-350. 

Inspection  laws.  —  A  state  inspection 
law  which  excludes  from  the  state  cattle 
found  to  be  diseased  is,  in  the  absence  of 
controlling  legislation  by  Congress,  clearly 
within  the  authority  of  the  state,  even  though 
such  law  may  have  an  incidental  and  indirect 
effect  on  interstate  commerce.  Asbell  r.  Kan- 
sas  (U.  S.),  14-1101. 

Prohibiting  importation  of  cigar- 
ettes. —  Inasmuch  as  Congress  has  not  given 
its  consent  to  the  regulation  of  interstate 
traffic  in  cigarettes,  the  absence  of  congres- 
sional regulation  miist  be  regarded  as  equiva- 
lent to  a  declaration  that  interstate  com- 
merce in  cigarettes  shall  be  free.  State  v. 
Lowry   (Ind.),  9-350. 

Iiaws  incidentally  affecting  inter- 
state commerce.  —  In  the  exercise  of  their 
police  power,  states  may  enact  reasonable 
laws  relative  to  interstate  commerce,  pro- 
vided such  laws  are  local  in  their  character 
and  affect  interstate  commerce  incidentally 
only,  but  as  the  regulation  of  tlie  transpor- 
tation of  goods  from  one  state  into  another 
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is  a  matter  which  is  national  in  its  character, 
the  silence  of  Congress  is  equivalent  to  a 
declaration  that  such  commerce  shall  be 
free.     State  v.  Lowry   (Ind.),  9-350. 

(3)   Effect  of  enabling  acts. 

Validity    of   prior    state    statntes.   — 

The  West  Virginia  statute  making  it  unlaw- 
ful to  sell  or  to  solicit  or  receive  orders  for 
intoxicating  liquors  within  the  state  without 
a  state  license  therefor  (Code  1887,  c.  32, 
§  1 ) ,  enacted  before  the  passage  of  the  Wil- 
son Act  (Act  Cong.  Aug.  8,  1890;  3  Fed.  St. 
Ann.  p.  853),  which  provides  that  any  state 
shall  have  power  to  prohibit  the  sale  therein 
of  intoxicating  liquors  imported  from  another 
state,  is  void  as  to  the  solicitation  of  orders 
for  liquors  to  be  imported  from  another  state; 
and  therefore  a  state  license  for  such  inter- 
state transactions  is  not  necessary  unless  the 
state  statute  has  been  re-enacted  since  the 
passage  of  the  Wilson  Act.  State  v.  Miller 
(W.  Va.),  19-604. 

Regnlation  of  liquor  traffic.  —  Under 
the  federal  statute  proiding  that  an  inter- 
state shipment  «f  intoxicating  liquors  shall 
be  subject  to  the  police  authority  of  the  state 
of  its  destination  upon  its  arrival  in  the 
state,  a  shipment  of  that  nature  which  is 
placed  by  the  carrier  in  its  warehouse  for 
delivery  at  the  point  of  destination  does  not 
lose  the  protection  of  the  interstate  com- 
merce clause  of  the  Federal  Constitution  until 
the  consignee  has  been  notified  to  call  for  the 
goods,  or  until  a  reasonable  time  for  him  to 
call  for  and  accept  delivery  of  the  goods  has 
elapsed,  notwithstanding  the  fact  that  under 
the  local  law  the  liability  of  a  railroad  com- 
pany as  carrier  ceases  and  becomes  that  of 
warehouseman  as  soon  as  the  goods  reach 
their  ultimate  destination.  Heyman  t;.  South- 
ern E.  Co.  (U.  S.),  7-1130. 

Under  the  federal  statute  delegating  to  the 
states  power  to  regulate  the  sale  of  liquors 
shipped  within  their  territory  from  other 
states,  a  state  has  power  to  regulate  and  con- 
trol the  business  carried  on  within  its  bor- 
ders of  soliciting  proposals  for  the  purchase 
of  liquors,  such  proposals  to  be  accepted  and 
the  liquors  shipped  in  another  state,  and 
such  regulation  is  not  repugnant  to  the  com- 
merce clause  of  the  Federal  Constitution. 
Delamat«r  r.  South  Dakota   (U.  S.),  10-733. 

The  state  statute  regulating  the  soliciting 
of  orders  for  intoxicating  liquors  by  travel- 
ing salesmen  is  within  the  purview  of  the 
federal  statute  delegating  to  the  states  power 
to  regulate  the  sale  of  liquor.s  shipped  within 
their  territory  from  other  states,  and  is  not 
a  taxing  law.  Delamater  r.  South  Dakota 
(U.  S.),  10-733. 

The  federal  statute  passed  on  the  8th  day 
(if  August,  1890,  known  as  the  "  Wilson  Act," 
removed  all  limitations  on  the  powers  of  the 
states  to  regulate  or  prohibit  all  sales,  con- 
tracts, and  other  acts  and  transactions,  re- 
lating to  intoxicating  liquors,  occurring  wholly 
within  their  territorial  jurisdictions.  State 
V.  Miller  (W.  Va.),  19-604. 

The  provisions  of  chapter  32  of  the  West 


Virginia  Code,  respecting  sales  and  other 
transactions,  in  the  state,  pertaining  to  in- 
toxicating liquors,  as  amended  and  re-enacted, 
since  the  date  of  the  passage  of  the  Wilson 
Act,  apply  to  retail  dealings  of  that  kind, 
wholly  within  the  state,  on  the  part  of  non- 
residents as  well  as  residents.  State  v.  Mil- 
ler  (W.  Va.),  19-604. 

Said  provisions  prohibit  a  nonresident 
dealer,  having  no  license  under  the  laws  of 
the  state  to  sell  at  retail  and  solicit  and  re- 
ceive orders  for  such  liquors,  from  soliciting 
or  receiving  orders  for  the  same,  to  be  sold 
at,  and  shipped  into  this  state  from,  a  place 
in  another  state.  State  i'.  Miller  (W.  Va.), 
iy-604. 

c.  What  constitutes  regulation. 

Inspection  of  importations.  —  A  state 
statute  prohibiting  the  importation  of  cattle 
^vhich  have  not  been  inspected  and  passed  as 
healthy  by  the  state  officials  or  by  the  bureau 
ot  animal  industry  of  the  federal  government 
recognizes  the  supremacy  of  and  does  not 
conflict  with  Congressional  legislation  pro- 
viding that  cattle  certified  by  an  inspector 
of  the  bureau  of  animal  industry  to  be 
free  from  infectious  disease  may  be  trans- 
ported into  any  state  without  further  inspec- 
tion, and  is  therefore  not  an  unwarranted  in- 
terference with  interstate  commerce.  Asbell 
r.  Kansas   (U,  S.),  14-1101. 

3.  What  Constitutes  Intebstate 
Commerce. 

a.  Rule  stated. 

The  importation  into  one  state  from  an- 
other is  the  test  of  interstate  commerce. 
Every  part  of  every  transportation  of  articles 
of  commerce  in  a  continuous  passage  from  a 
commencement  in  one  state  to  a  prescribed 
destination  in  another  is  a  transaction  of 
interstate  commerce,  and  every  carrier  that 
transports  such  goods  through  any  part  of 
such  continuous  passage  is  engaged  in  inter- 
state commerce,  whether  the  goods  are  carried 
on  through  bills  of  lading  or  are  rebilled  by 
the  several  carriers.  United  States  v.  Colo- 
rado, etc.,  R.  Co.   (U.  S.),  13-893. 

Railroad  operating  \rithin  atate.  — 
The  federal  safety  appliance  acts  apply  to 
and  govern  a  railroad  company  engaged  in 
interstate  commerce  which  operates  entirely 
v.ithin  a  single  state,  independently  of  all 
otlier  carriers,  as  the  transportation  of  arti- 
cles of  Interstate  commerce  is  the  test  of  the 
npplication  of  these  acts.  United  States  v. 
Colorado,  etc.,  R.  Co.   (U.  S.),  13-893. 

b.  Particular   transactions. 

Condnoting  oorrespondenoe  achooli.— 

A  correspondence  school  which  makes  con- 
tracts with  its  customers  in  different  states 
Uy  correspondence,  and  sends  them  books  and 
information  on  the  subjects  of  instruction, 
is  engaged  in  interstate  commerce.  Inter- 
national Textbook  Ca  v.  Pigg  (U.  S,),  18- 
1103. 
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A  edutraet  by  a  foreign  corporation  which 
consists  mainly  of  an  obligation  to  impart 
instruction,  from  tlie  state  of  the  corpora- 
tion's domicil,  by  the  usual  transportation 
agencies,  to  a  resident  of  another  state,  con- 
tinuously for  a  considerable  period  of  time, 
and  includes  only  incidentally  the  transfer  by 
such  transportation  agencies  from  the  cor- 
poration's domicil  to  the  domicil  of  the  other 
party  of  a  few  articles  of  property  wliich  are 
not  objects  of  sale,  barter,  or  exchange,  but 
merely  instrumentalities  for  imparting  such 
instruction,  is  not  an  interstate  commerce 
transaction,  and  such  contract  is  unenforce- 
able by  the  corporation  if  it  has  not  com- 
plied with  the  domestic  statutes  relating  to 
foreign  corporations.  International  Textbook 
Co.  r.  Peterson   (Wis.),  14-965. 

Freiglit  car  laden  vrith  goods  shipped 
from  foreign  state.  ~  Where  a  freight  car 
laden  with  goods  shipped  from  another  state 
is  first  delivered  to  a  belt  line  railway  com- 
pany in  the  city  of  its  destination  for  deliv- 
ery to  the  consignee,  and  before  the  car  is 
ready  for  delivery  to  the  consignee  it  is  re- 
turned to  the  interstate  carrier  for  slight 
repairs  and  is  in  the  latter's  yard  awaiting 
repairs  and  marked  "  out  of  order  "  when  an 
accident  occurs,  the  car  is  being  employed  in 
interstate  commerce  within  the  Federal 
Safety  Appliance  Act  of  March  2,  1893.  St. 
Louis,  etc.,  R.  Co.  v.  Delk  (U.  S.),  14-233. 

Solicitation  of  orders  for  foreign 
corporation.  —  A  corporation  of  one  state 
may  send  its  agents  to  another  state  to  so- 
licit orders  for  its  goods  or  to  contract  for 
the  sale  thereof  without  being  embarrassed 
or  obstructed  by  state  requirements  as  to 
taking  out  licenses,  filing  certificates,  estab- 
lishing resident  agencies,  etc.  International 
Trust  Co.  r.  A.  Leschen,  etc.,  Co.  (Colo.), 
14-861. 

c.  Subjects  of  interstate  commerce. 

Cigarettes.  —  Cigarettes  are  legitimate 
articles  of  commerce  between  the  states. 
State  V.  Lowry   (Ind.),  9-350. 

Buying  and  selling  futures.  —  Orders 
foj  the  purchase  and  sale  of  futures  on 
speculation,  which,  though  transmitted  to 
other  states,  do  not  involve  interstate  ship- 
ment of  goods,  are  not  subjects  of  interstate 
commerce,  and  brokers  engaged  in  taking 
such  orders  are  subject  to  state  taxation. 
Ware  v.  Mobile  County  (U.  S.),  14-1031. 

d.  When  protection  ceases. 

In  general.  —  When  the  right  to  import 
goods  in  the  original  package  from  another 
state  for  personal  consumption  is  recognized, 
notwithstanding  hostile  state  laws,  the  ship- 
ment will  be  protected  down  to  the  last  mo- 
ment that  the  goods  continue  in  the  hands 
of  the  importer  in  the  original  package. 
State '1;.  Lowry  (Ind.),  9-350. 

Breaking  original  package.  —  Goods 
consisting  of  separate  packages  and  parcels 
in  boxes  and  shipped  from  one  state  to  an- 
other, where  they  are  received  and  unpacked 


by  the  shipper  preparatory  to  delivering 
tlem  to  the  several  purchasers  who  have  pre- 
\iously  ordered  them  from  the  former  state, 
become,  when  so  opened  and  removed  from 
the  boxes  in  which  they  are  shipped,  a  part 
of  the  property  of  the  state  in  which  they 
are  found,  lacking  the  character  of  original 
packages  protected  as  articles  of  interstate 
commerce,  and  are  tlierefore  subject  to  tax- 
ation under  the  revenue  laws  of  the  state. 
Parks  V.  Nez  Perce  County  (Idaho),  12- 
1113. 

Delivery  to  consignee.  —  The  delivery 
to  the  consignee  of  merchandise  brought 
from  anotlier  state  by  an  interstate  common 
carrier,  subjects  it  to  the  laws  of  the  state, 
free  from  the  operation  of  the  commerce 
clause  of  the  Federal  Constitution.  State  v. 
Intoxicating  Liquors   (Me.),  20-668. 

4.  State  Statutes  Affecting  Intebstate 
Commerce. 

As  to  necessity  of  re-enacting  invalid  stat- 
ute after  passage  of  enabling  act  by  Con- 
gress, see  supra,  2  b   (3). 

Foreign  corporations  —  Bight  to  sue. 

—  A  state  statute  which  requires  every  for- 
eign corporation  doing  business  in  the  state 
to  file  a  statement  of  its  condition  and  ob- 
tain a  certificate  of  leave  to  do  business,  and 
which  provides  that  no  action  shall  be  main- 
tained in  the  state  courts  by  any  corporation 
doing  business  in  the  state'  without  first  ob- 
taining such  certificate,  is  unconstitutional 
as  interfering  with  interstate  commerce.  In- 
ternational Textbook  Co.  r.  Pigg  (U.  S.),  18- 

5.  Intebstate  Commebce  Act. 
a.  Jurisdictions  of  state  courts. 

The  state  courts  have  jurisdiction  to  en- 
force the  liability  imposed  by  the  Carmack 
Amendment  to  the  Interstate  Commerce  Act 
(St.  L.  594;  Fed.  St.  Ann.,  Supp.  1909,  p. 
273)  on  the  initial  carrier  of  goods  shipped 
into  another  state,  for  injury  to  the  goods 
while  in  the  hands  of  a  connecting  carrier, 
notwithstanding  a  stipulation  in  the  bill  of 
lading  that  the  initial  carrier  shall  not  be 
liable  for  loss  or  injury  occurring  on  a  con- 
necting line.  Such  an  action  is  not  based  on 
a  violation  of  the  statute,  but  is  merely  to 
enforce  a  liability,  where  the  defendant  re- 
lies on  a  special  contract  which  the  statute  de- 
clares invalid.  Louisville,  etc.,  R.  Co  v 
Scott   (Ky.),   19-392. 

Under  section  8  of  the  Interstate  Commerce 
Act.  {2  Fed.  St.  Ann.  83),  making  a  car- 
rier liable  in  damages  to  any  person  in- 
jured by  its  violation  of  the  act,  and  section 
9,  which  confers  on  the  United  States  Circuit 
and  District  Courts  jurisdiction  of  actions 
under  the  act,  and  prescribes  the  procedure  and 
rules  of  evidence,  and  puts  the  complaining 
party  to  his  election  between  that  remedy  and 
the  proceeding  before  the  interstate  com- 
merce commission,  also  provided  for  by  the 
act,  the  only  tribunals  authorized  to  inquire 
into   and   decide   whether    or   not  there   has 
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been  a  violation  of  the  act  and  to  apply  the 
remedy  are  those  designated  by  the  statute, 
and  a  state  court  has  no  jurisdiction  in  such 
a  case.  Gulf,  etc.,  R.  Co.  v.  Moore  (Tex.), 
4-770. 

b.  Proceedings   in   federal   courts. 

Enjoining  excessive   freight  rates.  — 

Under  the  broad  powers  conferred  on  the 
United  States  Circuit  Courts  by  section  16  of 
the  Federal  Interstate  Commerce  Act,  a  Cir- 
cuit Court  sitting  in  equity  has  power  to 
hear  and  determine  a  petition  complaining  of 
an  advanced  and  excessive  schedule  of  freight 
rates  and  to  enjoin  the  maintenance  of  such 
schedule  of  rates,  although  an  action  at  law 
to  recover  unreasonable  rates  exacted  is  for- 
bidden by  the  Interstate  Commerce  Act. 
Southern  R.  Co.  v.  Tift  (U.  S.),  11-846. 

Determining  amount  of  reparation.— 
The  statutory  requirement  that  reparation 
for  amounts  collected  by  a  carrier  under  a 
schedule  of  rates  declared  to  be  excessive 
must  be  by  a  proceeding  before  the  interstate 
commerce  commission,  does  not  preclude  the 
parties,  after  action  by  the  commission  de- 
claring the  rates  unreasonable,  from  stipu- 
lating that  the  Circuit  Court  shall  adjudge 
the  amount  of  reparation.  Southern  R.  Co. 
V.  Tift  (U.  S.),  11-846. 

On  a  petition  filed  in  the  Circuit  Court  to 
enjoin  the  advance  of  a  schedule  of  freight 
rates  where  the  court  first  grants  a  temporary 
injunction  and  then  dissolves  the  same  with 
a  provision  that  the  complainants  shall  make 
application  to  the  interstate  commerce  com- 
mission for  relief,  and  the  commission,  on 
sufficient  pleadings  and  the  testimony  ad- 
duced, makes  a  finding  for  the  complainants, 
a  subsequent  decree  of  the  Circuit  Court, 
aflirmed  by  the  Circuit  Court  of  Appeals, 
based  on  the  testimony  and  findings  of  the 
interstate  commerce  commission,  which  ac- 
cording to  stipulation  of  counsel  is  filed  iq 
the, case,  -svill  not  be  reversed  on  the  gi-oxmd 
that  the  Circuit  Court  has  no  jurisdiction 
to  grant  the  relief  decreed,  or  because  of  the 
extent  of  the  decree  in  that  it  orders  a  refer- 
ence to  the  master  to  ascertain  the  sum  total 
of  the  increase  in  rates  paid  by  the  complain- 
ants from  the  time  the  excessive  rates  went 
into  effect  to  the  end  that  restitution  may 
be  made.  Southern  R.  Co.  v.  Tift  (U.  S.), 
11-846. 


INTEBSTATE   EXTKADITION. 

See  ExTBADiTlON,  3. 

INTEBUKBAN   BAILBOADS. 

See  Street  Railways. 

Construction  in  high^vay  as   additional  bur- 
den, see  Eminent  Domain,  6. 

INTERVENING   CAUSE. 

See  Negligence,  4. 


INTEKVENING   NEGLIGENCE. 

Injuries   to   servant,   see   Master   and    Seh- 
VANT,  3   i. 


INTEBVENTION. 

See  Inteepleadek  ;  Pabties  to  Actions,  2. 

In  equity  suit,  see  Equity,  3  e. 

Right  of  intervenor  to  benefit  of  statute  of 
limitations,  see  Limitation  of  Ac- 
tions, 4  b  (2). 

Right  to  intervene  in  partition  proceedings, 
see  Pabtition,  2d  (1). 


INTEB   VIVOS. 

Gifts  inter  vivos,  see  Gitts,  1. 


INTIMIDATION. 

Intimidation    by    labor    unions,    see    Labob 

Combinations. 
Intimidation   of  employers,   see   Conspieact, 

1    u. 


INTOXICATING   LIQTTOBS. 

1.  PowEE    TO   Regulate    and    Conteol, 

967. 

2.  What    Abe    Intoxicating    Liquobs, 

967. 

3.  Constitutionality  op  Liquob  Laws, 

968. 

a.  Prohibiting  manufacture  and  sale, 

968. 

(1)  Power  to  prohibit,  968. 

(2)  Declaring      what      liquors 

shall    be    deemed    intoxi- 
cating,  968. 

(3)  Punishment,  968. 

b.  Prohibiting     or     restricting     im- 

portation, 968. 

c.  Regulating  sales,  968. 

(1)  Statutory  regulation,  968. 

(2)  Municipal  regulation,  969. 

d.  Local  option  laws,  969. 

€.  Searches  and  seizures,  970. 

4.  License  Laws,  970. 

a.  Operation   and   effect   of   statute, 

970. 

b.  Validity  and  effect  of  license,  971. 

c.  Who  may  obtain  license,  971. 

d.  What  places  may  be  licensed,  971. 

(1)  Vicinity  of  church,  971. 

(2)  Vicinity  of  schoolhouse,  971. 

(3)  Separate    places     in    same 

building,  971. 

e.  Powers  of  municipal  officers,  971. 

f.  Consent  to  granting  of  license,  971. 

g.  Objections  to  granting  of  license, 

972. 
h.  Liability  for  license  fee,  972. 
i.  Bond  of  liquor  dealer,  972. 
j.  Granting  or  refusing  license,  972. 
k.  Revocation  of  license,  972. 
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5.  Offenses  against  Liquor  Laws,  972. 

a.  Transportation  of  liquors,  972. 

b.  Sales  of  liquors  generally,  973. 

c.  Sunday  sales,  973. 

d.  Gifts  of  liquors,  973. 

e.  Keeping  liquors,   973. 

f.  Place  of  sale,  973. 

g.  Quantity  sold,  974. 

h.  Sales  or  gifts  to  minors,  974. 
i.  Persons  liable  for  unlawful  sales, 
974. 

6.  Pbosecutions,  974. 

a.  Statute  applicable,  974. 

b.  Jurisdiction,  974. 

c.  Limitation  of  prosecution,  975. 

d.  Indictment,  information,  or  com- 

plaint, 975. 

(1)  In  general,  975. 

(2)  Place  of  sale,  975. 

(3)  Description  or  character  of 

liquor,  975. 

(4)  Price  of  liquor  sold,  975. 

(5)  Name     or     designation     of 

purchaser,   975. 

e.  Election  as  to  offenses,  975. 

f.  Defenses,  976. 

g.  Evidence,  976. 

(1)  Admissibility,   976. 

(2)  Weight  and  sufficiency,  977. 
h.  Instructions,  977. 

i.  Sentence  and  punishment,  977. 
j.  Appeal  and  error,  978. 

7.  LocAi,  Option,  978. 

a.  Adoption  of  law,  978. 

(1)  Petition  for  submission  to 

voters,  978. 

(2)  Consent  of  inhabitants,  978. 

b.  Mode    of    determining    adoption, 

978. 

c.  Regularity  and  validity  of  election; 

978. 

d.  Evidence  of  adoption,  978. 

e.  Effect  of  adoption,  978. 

8.  Civil  Damage  Acts,  979. 

a.  Who  may  sue,  979. 

b.  Liability   of   owner    of   premises, 

979. 

c.  Proximate  cause  of  injury,  979. 

d.  Parties,  979. 

e.  Evidence,  979. 

( 1 )  Presumption     and     burden 

of  proof,  979. 

(2)  Competency     and     admissi- 

bility, 979. 

(3)  Weight  and  sufficiency,  979. 
t.  Defenses,  980. 

g.  Trial,  980. 

(1)  Questions  for  jury,  980. 

(2)  Instructions,  980. 
h.  Judgment,   980. 

9.  Seaeches  and  Seizures,  980. 

10.  Actions  for  Price  op  Liquor  Sold, 
981. 

Sec-  Drunkenness  and  Intoxication. 

Construction  of  liquor  dealer's  bond  as  stipu- 
lating for  liquidated  damages,  see  Con- 
tracts, 3  c. 

Findings    by    license    commissioners    as    res 


judicata  in  action  on  liquor  dealer's 
bond,  see  Judgments,  6  d  (2). 

Hostility  to  liquor  traffic  as  affectii^  com- 
petency of  jviror  in  liquor  cases,  see 
Jury,  5  b. 

Hostility  to  liquor  traffic  as  disqualifying 
judge  to  try  local  option  election  con- 
test, see  Judges,  4  c. 

Judicial  notice  of  adoption  of  local  option 
law,  see  Evidence,  1  a. 

Keeping  or  transporting  intoxicating  liquors 
as  nuisance,  see  Nuisances,  1  b. 

Liability  to  execution,  see  Executions,  4. 

License  to  sell  liquor  on  interstate  ferry- 
boat, see  Licenses,  2  a. 

Licensing  social  clubs,  see  Licenses,  2  b. 

Liquor  unlawfully  kept  for  sale  as  subject  of 
larceny,  see  Larceny,  2  e. 

Local  option  elections,  see  Elections,  3  b. 

Regulation  of  liquor  traffic,  see  Interstate 
Commerce. 

Rights  and  liabilities  of  partners  in  sale  of 
liquors,  see  Partnership,  11. 

Saloon  furniture  as  fixtures,  see  Fixtures,  3. 

Searches  and  seizures,  see  Searches  and 
Seizures. 

Singleness  of  subject  of  statute  regulating 
intoxicating  liquors,  see  Statutes,  3  b. 

Taxation  of  liquor  dealers,  see  Taxation, 
2  b. 

Use  of  intoxicants  by  jurors,  see  Jury,  7  d 
(2). 

1.  Power  to  Regulate  and  Control. 

Power  of  legislature.  —  The  business  of 
selling  intoxicating  liquors  is  lawful  under 
the  constitution  and  statutes  of  Louisiana, 
and  the  right  of  any  citizen  to  engage  in  it 
is  subject  only  to  the  restrictions  placed 
thereon  by  the  legislature  in  the  legitimate 
exercise  of  the  police  power.  State  ex  rel. 
Galle  V.  New  Orleans  (La.),  2-92. 

Delegation  to  municipalities.  —  The 
power  to  regulate  local  traffic  is  within  the 
police  power  of  a  state,  and  the  legislature 
may  authorize  municipal  corporations  to 
exact  licenses  for  traffic  in  liquors  within  a 
prescribed  distance  of  their  corporate  limits. 
Jordan  t).  Evansville   (Ind.),  2-96. 

The  power  of  a  municipality  to  regulate  or 
prohibit  the  sale,  etc.,  of  intoxicating  liquors 
does  not  include  authority  to  prohibit  indi- 
viduals from  bringing  liquors  into  the  city 
fcr  their  own  use.  Commonwealth  v.  Camp- 
bell (Ky.),  19-159. 

Dispensary  acts.  —  Under  the  Alabama 
laws,  the  operation  of  a  dispensary  for  the 
sale  of  liquors  is  an  exercise  of  a  franchise, 
and  the  right  to  operate  must  be  derived 
from  authority  granted  by  the  state.  Union- 
town  V.  State  (Ala.),  8-320. 

2.  What  Are  Intoxicating  Liquors. 
Cider.  —  Within  the  meaning  of  the  Maine 

statute  prohibiting  the  unlawful  sale  of  cer- 
tain enumerated  intoxicating  liquors,  includ- 
ing I'  cider  when  kept  and  deposited  with  in- 
tention to  sell  the  same  for  tippling  purposes 
or  as  a  beverage,"  cider  kept  for  the  pro- 
hibited   purpose    is    an    intoxicating    liqW 
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even  though  it  is  unfermented  and  nonin- 
toxicating  in  fact.  State  v.  Frederiekson 
(Me.),  S-48. 

Alcoholic  medical  compounds.  —  A 
medical  compound  with  only  a  sufficient 
amount  of  alcohol  in  it  to  preserve  it  or  to 
extract  the  properties  from  its  ingredients, 
and  usually  sold  as  a  medicine  and  not  as  a 
beverage,  is  not  an  intoxicating  liquor,  the 
sale  of  which  is  forbidden  by  a  prohibition 
statute.     Pearee  i:  State   (Tex.),  13-636. 

Statutory  enumeration. — The  enumera- 
tion of  liquors,  declared  to  be  intoxicating, 
contained  in  the  Maine  statute  prohibiting 
the  unlawful  sale  of  liquors,  is  referred  to 
by  and  was  intended  to  include  the  words 
"  intoxicating  liquors "  as  used  in  the  stat- 
ute declaring  places  used  for  the  illegal  sale 
or  the  keeping  of  intoxicating  liquors  to  be 
common  nuisances.  State  v.  Frederiekson 
(Me.),  8-48. 

3.  Constitutionality  of  Liquob  Laws. 

a.  Prohibiting  manufacture  and   sale. 

( 1 )   Power  to   prohibit. 

It  is  within  the  power  of  the  Michigan 
legislature  to  prohibit  the  manufacture  or 
sale  of  spirituous  or  intoxicating  liquors  in 
the  state.     White  v.  Braceliu  (Mich.),  8-256. 

The  right  to  sell  intoxicating  liquors  is 
not  an  inalienable  or  constitutional  right, 
nor  is  it  one  of  the  privileges  and  immunities 
of  the  citizens  of  the  United  States  which  the 
Fourteenth  Amendment  of  the  Federal  Con- 
stitution forbids  the  states  to  abridge.  Jor- 
dan V.  Evansville  (Ind.),  2-96. 

(2)   Declaring  what  liquors  shall  be  deemed 
intoxicating. 

The  Maine  statute  prohibiting  the  sale  of 
certain  enumerated  intoxicating  liquors,  in- 
cluding cider,  which  has  been  construed  as 
prohibiting  the  sale  of'  eider  which  is  in  fact 
unfermented  and  nonintoxicating,  is  a  valid 
exercise  of  the  state's  police  power,  and  is 
not  violative  either  of  the  state  or  the  Fed- 
eral Constitution.  State  v.  Frederiekson 
(Me.),  8-48. 

( 3 )    Punishment. 

Ordinance  prescribing  Imprisonment. 

—  A  city  ordinance  for  the  suppression  of 
the  sale  of  intoxicating  liquors,  enacted  in 
pursuance  of  the  authority  conferred  by  sec- 
tion 2499  of  the  Kansas  General  Statutes  of 
1901,  which  provides  that  offenders  under 
such  ordinance  shall  be  committed  to  the 
city  jail,  is  not  void  because  of  such  pro- 
vision.    Wichita  v.  Murphy   (Kan.),  16-468. 

b.    Prohibiting    or    restricting    importation. 

The  North  Carolina  statute  making  it  un- 
lawful for  any  person,  except  a  druggist  for 
medical  purposes,  to  bring  into  a  certain  pro- 
hibition county,  in  any  one  day,  more  tlian 
one-half  gallon  of  spirituous,  vinous,  or  malt 
liquors,   under   penalty  of  fine   or   imprison- 


ment in  the  discretion  of  the  court,  has  no 
reasonable  or  substantial  relation  to  the  un- 
lawful sale  of  liquors,  and  is  therefore  not  a 
valid  exercise  of  the  police  power,  but  un- 
duly restricts  the  citizen  in  the  innocent  use 
of  his  property  and  violates  the  provision  of 
the  state  constitution  that  "  among  the  in- 
alienable rights  of  all  men  are  life,  liberty, 
the  enjoyment  of  the  fruits  of  their  own 
labor,  and  the  pursuit  of  happiness."  State 
V.  Williams  (N.  Car.),  14-562. 

c.   Regulating  sales. 
( 1 )    Statutory   regulation. 

Unjust  discrimination.  —  The  police 
power  of  a  state  should  be  used  impartially 
and  without  unjust  discrimination,  and  while 
the  legislature  may  discriminate  between  liq- 
uor selling  and  other  callings,  it  should  not 
unjustly  discriminate  between  individuals 
engaged  in  the  same  business.  State  ea>  rel. 
Galle  v.  New  Orleans   (La.),  2-92. 

Limiting  number  of  saloons.  —  Pro- 
visions in  the  charter  of  the  city  of  Texar- 
kana  limiting  the  number  of  saloons  to  be 
licensed  in  any  one-half  block  in  the  city, 
making  the  determination  of  the  city  council 
upon  applications  for  licenses  final,  and  au- 
thorizing such  council  to  refuse  to  issue  li- 
censes to  nonresidents  of  the  state,  examined 
and  held  to  constitute  reasonable  and  valid 
regulations  of  the  liquor  traffic.  Ex  p.  Ab- 
rams   (Tex.),  18-45. 

A  provision  in  a  state  statute  regulating 
the  sale  of  intoxicating  liquors,  which  re- 
stricts the  right  to  obtain  a  license  to  per- 
sons who  have  resided  in  the  county  wherein 
the  license  is  sought,  for  more  than  two  years 
next  before  the  filing  of  the  petition  there- 
for, is  valid,and  does  not,  as  applied  to  non- 
residents of  the  state,  violate  the  provisions 
of  the  Federal  Constitution  that  the  citizens 
of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  the  citizens  of 
the  several  states,  and  that  no  state  shall 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law.  Such  re- 
striction constitutes  a  valid  exercise  of  the 
police  power,  in  that  it  facilitates  the  arrest 
of  liquor  dealers  who  violate  the  laws,  and 
makes  them  subject  to  the  process  of  the  lo- 
cal courts  in  civil  actions  upon  their  bonds, 
and  also  facilitates  inquiry  into  the  charac- 
ter of  applicants  for  licenses.  De  Grazier  v, 
Stephens    (Tex.),  16-1059. 

Place  of  sale.  —  The  Michigan  statute 
making  it  a  penal  oflfense  for  any  person  to 
keep  a  saloon  where  spirituous  or  intoxicat- 
ing liquors  are  sold  within  one.  hundred  rods 
of  a  public  school  in  a  specified  county,  is 
not  unconstitutional,  either  as  being  private 
legislation  of  a  class  which  infringes  the 
constitutional  rights  of  persons  residing  in 
the  county  named,  or  as  being  violative  of 
the  Fourteenth  Amendment  to  the  Federal 
Constitution.  White  v.  Bracelin  (Mich.), 
8-256. 

Sales  of  liquor  to  be  drank  on  prem- 
ises. —  The  sale  of  intoxicating  liquors  to 
be  drunk  on  the  premises  is  not  so  dangerous 
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to  society  or  detrimental  to  the  public  wel- 
fare as  to  render  a  statute  licensing  such 
trifEc  in  intoxicating  liquors  unconstitu- 
tional.    Sopher  v.  State   (Ind.),  14-27. 

The  Indiana  statute  of  1875,  providing  for 
the  licensing  and  regulation  of  the  liquor 
traffic,  is  a  constitutional  enactment,  and  an 
aflBdavit  charging  the  keeping  of  a  place 
where  intoxicating  liquors  are  sold  to  be 
drunk  on  the  premises  fails  to  charge  a  pub- 
lic offense,  where  the  place  is  kept  and  the 
sales  are  made  in  pursuance  of  a  license 
granted  under  the  statute.  Sopher  v.  State 
(Ind.),  14-27. 

(2)   Municipal  regulation. 

Discretion    of    municipal    officers.    — 

The  discretion  vested  in  the  city  of  New  Or- 
leans to  regulate  the  sale  of  liquors  does  not 
give  that  body  absolute  control,  and  where 
the  refusal  to  grant  permission  to  sell  is 
arbitrary,  discriminatory,  and  unjust,  a  writ 
of  mandamus  will  issue.  State  ex  rel.  Galle 
V.  New  Orleans   (La.),  2-92. 

Regulations  as  to  infants  and  fe- 
males. —  A  municipal  ordinance  making  it 
unlawful  for  any  person  maintaining  a  sa- 
loon or  drinking  shop,  or  an  apartment  there- 
to attached,  to  permit  females  to  enter  such 
place  of  business,  is  unconstitutional.  State 
V.  Nelson   (Idaho),  3-322. 

A  city  may  by  ordinance  prohibit  females 
from  entering,  for  immoral  purposes,  places 
where  intoxicating  liquors  are  sold.  State 
r.  Nelson   (Idaho),  3-322. 

A  municipal  ordinance  making  it  unlawful 
for  a,  person  maintaining  a  place  where  in- 
toxicating liquors  are  sold  to  permit  females 
to  enter  the  same  is  not  unconstitutional  as 
unreasonable  or  oppressive  because  it  pro- 
vides as  a  punishment  for  the  violation 
thereof  a  fine  of  not  less  than  $25  nor  more 
than  $200  or  imprisonment  for  not  less  than 
ten  nor  more  than  sixty  days.  State  v.  Nel- 
son  (Idaho),  3-322. 

Forbidding  seats  for  customers.  —  A 
municipal  ordinance  declaring  it  to  be  un- 
lawful for ,  a  saloonkeeper  to  keep  in  his 
saloon  any  chairs,  seats,  or  stools,  or  to  per- 
mit persons  to  sit  on  kegs,  boxes,  barrels, 
and  casks  in  a  saloon  run  by  him,  is  a,  valid 
and  reasonable  exercise  of  the  power  con- 
ferred by  statute  on  the  municipality  to 
license  and  regulate  places  where  intoxicat- 
ing liquors  are  sold.  Pate  v.  Jonesboro 
(Ark.),  5-381. 

A  municipal  ordinance  making  it  unlawful 
for  any  saloonkeeper  to  suffer  or  permit  any 
infant  or  woman  to  drink  in  a  saloon  or  to 
be  or  remain  therein  over  five  minutes,  but 
providing  that  it  shall  be  a  defense  if  the 
person  charged  with  the  violation  of  the  ordi- 
nance shall  show  that  the  infant  or  female 
was  of  good  repute,  sober,  and  orderly,  and 
had  the  consent  of  the  parent  or  guardian  of 
the  infant  or  husband  of  the  female,  or  that 
the  presence  of  such  infant  or  female  was  a 
reasonable  necessity,  is  a  valid  police  regu- 
lation, as  it  is  competent  for  the  legislative 
body  to  provide  what  shall  be  a  prima  facie 


case  of  the  violation  of  an  ordinance,  and  to 
place  upon  the  accused  the  burden  of  show- 
ing that  the  case  falls  within  one  of  the 
exceptions  named  in  the  ordinance.  Com- 
monwealth v.  Price   (Ky.),  13-489. 

d.  Local  option  laws. 

Delegation    of    legislative    power.    — 

The  local  option  law  is  not  unconstitutional 
as  an  unwarranted  delegation  of  legislative 
power  to  the  people,  or  as  special  legisla- 
tion, or  as  an  incomplete  enactment;  and 
whether  it  is  unconstitutional  because  mak- 
ing no  provision  for  the  sale  of  liquors  for 
medicinal  or  sacramental  purposes,  or  for 
sales  in  imported  original  packages,  is  a 
question  which  cannot  be  raised  by  one  not 
charged  with  the  violation  of  the  law  in 
making  theae  particular  sales.  In  re  O'Brien 
(Mont.),  1-373. 

A  local  option  statute  which  is  a  complete 
expression  of  the  legislative  will  is  not  in- 
valid as  a  delegation  of  legislative  authority 
on  the  ground  that  such  law  is  to  become 
operative  by  a  vote  of  the  people  of  the  dis- 
trict affected.  People  v.  McBride  (111.),  14- 
994. 

Due  process  of  law.  —  A  local  option 
statute  which,  by  prohibiting  the  sale  of  in- 
toxicating liquors  in  certain  districts,  has  the 
effect  of  depriving  dramshop  keepers  within 
such  districts  of  the  use  of  their  bar  fixtures 
for  the  sale  of  such  liquors,  does  not  deprive 
them  of  their  property  without  due  process 
of  law.  People  v.  MeBride  (111.),  14- 
994. 

Equal  protection  of  laws.  —  A  local 
option  statute  which  prohibits  the  sale  or 
exchange  of  intoxicating  liquor  in  any  quan- 
tity, and  provides  a  more  severe  penalty  for 
subsequent  offenses,  does  not  deny  the  equal 
protection  of  the  laws  to  persons  violating 
such  statute,  on  the  ground  that  under  the 
general  law  relating  to  sales  of  intoxicating 
liquors  in  quantities  less  than  a  gallon  the 
punishment  is  the  same  for  first  and  subse- 
quent offenses.  People  v.  McBride  (111.), 
14-994. 

Completeness  of  enactment.  —  The 
Oregon  Local  Option  Act  is  complete  in  it- 
self and  requires  nothing  else  to  give  it  va- 
lidity, and  it  is  not  violative  of  a  provision 
of  the  state  constitution  that  no  law  shall 
"be  passed,  the  taking  effect  of  which  shall 
be  made  to  depend  upon  any  authority,  ex- 
cept as  provided  in  this  constitution."  Fouts 
V.  Hood  River  (Ore.),  7-1160. 

Special  or  local  laws.  —  The  Oregon 
Local  Option  Act  does  not  violate  the  pro- 
vision of  the  state  constitution  prohibiting 
special  or  local  laws  for  the  punishment  of 
crimes  or  misdemeanors  or  for  the  regulation 
of  the  practice  in  courts  of  justice.  Fouts 
V.  Hood  River  (Ore.),  7-1 160. 

There  is  nothing  in  the  Oregon  constitu- 
tion to  prevent  the  adoption  of  a  special  or 
local  law  prohibiting  the  sale  of  into.xicating 
liquors  within  any  precinct,  county,  ward 
or  city  in  the  state.     Fouts  v.  Hood  River 
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Title  and  subject  of  statute.  —  A  stat- 
ute which  enables  particular  communities  to 
determine  by  popular  vote  whether  sales  of 
liquor  may  be  licensed  therein,  and  prescribes 
methods  for  restoring  districts  which  are 
thus  made  anti-saloon  territory  to  their 
former  condition,  embraces  but  one  subject, 
and  does  not  violate  the  constitutional  pro- 
vision that  statutes  shall  not  embrace  more 
than  one  subject.  People  v.  McBrlde  (111.), 
14-994. 

A  constitutional  provision  that  no  act 
shall  contain  more  than  one  subject,  which 
shall  be  expressed  in  its  title,  is  not  violated 
by  provisions  in  a  local  option  law  for  the 
punishment  of  perjury  and  forgery  committed 
in  connection  with  petitions  for  the  submis- 
sion to  popular  vote  of  the  question  whether 
the  sale  of  intoxicating  liquor  shall  be  pro- 
hibited in  a  particular  district.  People  v. 
McBride    (111.),   14-994. 

The  exemption  from  a  local  option  statute 
of  sales  of  intoxicating  liquors  by  druggists 
is  not  invalid  on  the  ground  that  the  title 
of  the  statute  does  not  expressly  indicate 
that  the  statute  regulates  sales  by  druggists. 
People   V.  McBride   (111.),   14-994. 

The  use  of  the  words  "  popular  vote "  in 
the  title  of  a  local  option  statute,  which  pro- 
vides that  the  votes  cast  by  a  majority  of 
the  legal  voters  voting  on  the  proposition 
shall  govern,  is  not  misleading.  People  v. 
McBride   (111.),   14-994. 

A  provision  in  a  local  option  statute  that 
"  yes "  shall  be  a  vote  in  changing  the  dis- 
trict to  anti-saloon  territory  and  that  "  no  " 
shall  have  the  contrary  effect,  is  not  invalid 
on  the  ground  that  it  may  deceive  the  voters. 
People  V.  McBride  (111.),  14-994. 

Prescribing  rules  of  evidence.  —  A 
provision  in  a  local  option  statute  that  the 
issuance  and  the  posting  of  a  United  States 
internal  revenue  tax  stamp  or  receipt  for 
the  sale  of  intoxicating  liquor  shall  be  prima 
fade  evidence  of  the  sale  of  liquor  by  the 
person  to  whom  it  is  issued  at  the  place 
where  it  is  posted,  is  not  invalid,  as  the  is- 
suance and  posting  of  such  receipt  tends  to 
prove  that  such  person  is  engaged  in  the  sale 
of  intoxicating  liquor  at  such  place.  People 
17.  McBride   (111.),  14-994. 

Suspension  of  license  lairs.  —  A  pro- 
vision in  a  local  option  statute  that  during 
the  time  any  district  is  anti-saloon  territory 
the  operation  therein  of  ordinances  relating 
to  intoxicating  liquors  and  dramshop  licenses 
shall,  so  far  as  they  are  inconsistent  with 
the  statute,  be  suspended,  is  not  invalid. 
People  !'.  McBride   (III.),  14-994. 

Provision  for  refunding  unearned 
portion  of  license  fee.  —  A  provision  in 
a  local  option  statute  that  in  case  the  terri- 
tory within  which  a  municipality  is  situated 
shall  become  anti-saloon  territory  the  mu- 
nicipality shall  refund  the  unearned  portion 
of  license  fees,  is  not  a  legislative  compul- 
sion of  the  incurring  of  a  debt  by  the  mu- 
nicipality, and  is  not  invalid.  People  l'.  Mc- 
Bride  (111.),  14-994. 

Definition  of  intoxicating  liquors.  ^ 
A  provision  in  a  local  option  statute   that 


the  words  "  intoxicating  liquors "  shall  in- 
clude all  distilled,  spirituous,  vinous,  fer- 
mented, and  malt  liquors  is  not  invalid  on 
the  ground  that  it  does  not  specify  the  quan- 
tity of  water  which  might  be  mixed  with  such 
liquors  without  affecting  their  character  as 
intoxicants.  People  v.  McBride  (111.),  14- 
994. 

Interference  with  interstate  com- 
merce. —  A  local  option  statute  prohibiting 
the  taking  of  orders  or  the  making  of  agree- 
ments in  anti-saloon  territory  for  the  sale 
or  delivery  of  intoxicating  liquors,  but  not' 
purporting  to  control  the  importation  of 
liquor  from  other  states,  does  not  violate  the 
interstate  commerce  clause  of  the  Federal 
CJonstitution.  People  v.  McBride  (111.),  14- 
994. 

Who  may  raise  constitutional  ques- 
tions. —  A  person  who  has  been  convicted  of 
selling  liquor  in  a  local  option  district,  but 
who  was  not  prosecuted  for  perjury  or  forg- 
ery, on  whose  trial  a  United  States  internal 
revenue  receipt  was  not  offered  as  evidence 
of  the  sale  of  intoxicating  liquors,  who  did 
not  sell  as  a  druggist,  and  was  not  engaged 
in  interstate  commerce,  cannot  dispute  the 
validity  of  the  statute  under  which  he  was 
convicted  on  the  ground  that  it  creates  new 
criminal  offenses  of  forgery  and  perjury,  that 
it  changes  the  quantvim  of  evidence  necessary 
to  convict  by  making  an  internal  revenue  re- 
ceipt prima  facie  evidence,  that  it  regulates 
sales  by  druggists,  that  it  conflicts  with  the 
commerce  clause  of  the  Federal  Constitution, 
and  that  it  creates  debts  of  municipalities 
without  their  consent,  unless  the  invalidity 
of  such  provisions  affects  the  validity  of  the 
act  as  a  whole.  People  ;;.  McBride  (111.), 
14-994. 

The  validity  of  a  provision  in  a  local  op- 
tion statute  that  the  failure  to  give  notice  of 
election  so  required  by  such  statute  shall  not 
invalidate  the  vote  can  be  questioned  only 
on  the  failure  to  give  notice.  People  v.  Mc- 
Bride  (111.),  14-994. 

e.  Searches  and  seizures. 

As  the  Indiana  statute  of  1907  relative  to 
the  seizure  of  intoxicating  liquors  unlawfully 
kept,  provides  for  a  judicial  hearing,  after 
due  notice,  in  which  the  owner  of  the  liquor 
seized  has  an  opportunity  to  contest  the 
ground  upon  which  the  forfeiture  is  claimed, 
it  cannot  be  contended  that  such  statute  is 
unconstitutional  as  authorizing  the  taking  of 
property  without  due  process  of  law.  Rose 
V.  State   (Ind.),  17-228. 

4.  License  Laws. 
a.   Operation  and  effect  of   statute. 

The  Indiana  statute  of  1875,  providing  for 
the  licensing  and  regulating  of  the  sale  of 
intoxicating  liquors,  does  not  authorize  a 
wrong  which  would  be  illegitimate  in  the 
absence  of  statute,  but,  on  the  contrary,  op- 
erates to  deprive  the  retailer  of  liquors  of 
many  of  his  common-law  rights  and  privi- 
leges  by   imposing   regulations    and   restric- 
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tions  thereon.  Sopher  v.  State  (Ind.),  14- 
27. 

The  Tennessee  statute  of  1903  imposing  a 
tax  on  retail  liquor  dealers  in  all  parts  of 
the  state  applies  to  territory  covered  by  the 
Tennessee  "  four-mile  law,"  which  prohibits 
the  sale  of  such  liquors  within  four  miles 
from  any  schoolhouse  or  incorporated  insti- 
tution of  learning.  There  is  no  confliot  be- 
tween the  two  statutes  as  applied  to  such 
territory,  the  purpose  of  both  being  to  pre- 
vent the  sale  of  intoxicating  liquors  therein. 
Foster  c  Speed   (Tenn.),  15-1066. 

That  portion  of  the  charter  of  the  city  of 
Texarkana  which  limits  the  number  of  sa- 
loons to  be  conducted  in  any  one-half  block 
in  the  city  is  not  in  conflict  with  article  16, 
section  20  of  the  Texas  constitution,  as  pro- 
hibiting the  sale  of  intoxicating  liquors  with- 
out first  submitting  the  question  to  a  vote 
of  the  people.  Such  charter  provision  does 
not  amount  to  a  prohibition  of  the  liquor 
traffic,  but  is  merely  a  regulation  thereof. 
Ex  p.  Abrams   (Tex.),  18-45. 

b.  Validity  and  effect  of  license. 

Qno   trarranto   to   test  validity.  —  A 

liquor  license  is  not  a  franchise,  and  conse- 
quently its  validity  cannot  be  tested  by  quo 
warranto  proceedings.  State  v.  Gibbs  (Vt.), 
18-525. 

c.  Who  may  obtain  license. 

Corporations.  —  A  corporation  may  law- 
fully receive  a  license  to  vend  intoxicating 
liquors  at  wholesale,  in  Nebraska,  but  no  au- 
thority exists  for  licensing  a  corporation  to 
engage  in  the  retail  traffic  in  such  liquors. 
Chapter  82,  Laws  of  1907,  which  prohibits 
corporations  from  being  interested  in  any 
manner  in  the  retail  traffic  in  intoxicating 
liquors,  is  in  pari  materia  with  the  Slocomb 
law,  under  which  the  right  of  corporations 
to  sell  intoxicating  liquors  at  wholesale  has 
long  been  assumed,  if  not  expressly  recog- 
nized. Rohrer  v.  Hastings  Brewing  Oo. 
(Neb.),  17-998. 

d.   What   places  may  be  licensed. 
(1)    Vicinity   of   church. 

Meeting  place   of  "  faith   curists."  — 

The  fact  that  an  unorganized  body  of  per- 
sons known  as  Faith  Curists,  who  believe  in 
God  and  Christ,  hold  meetings  for  Bible 
study  and  religious  and  secular  instruction 
of  the  young  in  a  building,  the  upper  part 
of  which  is  occupied  as  a  dwelling  and  the 
downstairs  rear  portion  of  which  is  used  for 
storage  purposes,  does  not  constitute  such 
building  or  such  body  of  persons  "  a  church," 
within  the  meaning  of  the  New  Jersey  stat- 
ute providing  that  no  license  to  sell  intoxi- 
cating liquors  shall  be  granted  in  any  place 
within  a  specified  distance  of  a  church. 
George  v.  Board  of  Excise  (N.  J.),  9-1112. 

(2)    Vicinity    of    schoolhouse. 

Public  or  private  schools.  —  The  word 
"  schoolhouse "    as    used    in    the    New    York 


statute  absolutely  prohibiting  the  sale  of  in- 
toxicating liquors  within  two  hundred  feet 
of  a  building  occupied  exclusively  as  a 
schoolhouse,  is  intended  to  apply  primarily 
to  common  public  schools  devoted  to  such 
general  elementary  and  intermediate  instruc- 
tion as  is  adapted  to  the  education  of  chil- 
dren and  youth,  and  perhaps  secondarily  to 
such  semi-public  and  private  schools  as  are 
conducted  for  the  same  purpose.  Matter  of 
Townsend   (N.  Y.),  16-92:. 

Training  school  for  nurses.  —  A  build- 
ing used  as  a  training  school  for  nurses  is 
not  a  "  schoolhouse  "  within  the  meaning  of 
the  word  as  used  in  such  statute.  Matter  of 
Townsend   (N.  Y.),  16-921. 

(3)    Separate  places  in  same  building. 

Necessity  of  separate  licenses.  —    Two 

places  where  liquor  is  sold,  having  separate 
bars,  a  separate  set  of  attendants,  a  separate 
stock  of  liquors,  and  separate  entrances 
opening  on  the  street,  may  not  be  maintained 
under  one  license  to  sell  liquor.  Malkan  v. 
Chicago   (111.),  3-1104. 

The  meaning  of  "  place "  in  the  Illinois 
Dram  Shop  Act,  and  an  ordinance  of  the 
city  of  Chicago,  is  a  room  where  a  bar  is 
located  and  a  saloon  is  run  and  not  the 
whole  building  in  which  the  right  to  sell 
liquor  is  given.  Malkan  v.  Chicago  (111.), 
3-1104. 

e.  Powers  of  municipal  officers. 

In  Nebraska  the  mayor  in  cities  of  the 
second  class  having  more  than  5,000  and  less 
than  25,000  inhabitants  has  the  right  to  cast 
a  deciding  vote  in  a  contest  over  an  applica- 
tion for  a  liquor  license  in  case  of  a  tie  vote 
of  the  council.  Rohrer  c.  Hastings  Brewing 
Co.   (Neb.),  17-998. 

f.   Consent  to  granting  of  license. 

Park  commissioners  or  owners  of 
public  park. — Park  commissioners  in  whom 
is  vested  the  legal  title  to  park  lands  are 
owners  thereof  and  have  a  legal  right  to 
sign  an  application  for  a  dram  shop  license. 
Theurer  v.  People   (111.),  1-57. 

Under  an  ordinance  requiring  an  applica- 
tion for  a  dram  shop  license  to  be  signed  by 
a  majority  of  the  property  owners  according 
to  frontage  on  the  streets  surrounding  the 
block  on  which  the  saloon  is  proposed  to  be 
kept,  all  the  frontage,  including  the  park 
frontage,  must  be  included  in  the  estimate 
whether  the  owners  have  a  legal  right  to 
sign  the  application  or  not.  Theurer  v.  Peo- 
ple   (111.),  1-57. 

Bona  fide  freeholders.  —  Under  the  Ne- 
braska liquor  laws  a  petition  for  a  liquor 
license  must  be  signed  by  bona  fide  free- 
holders.    Dye  V.  Raser    (Neb.),  16-274. 

One  made  a  freeholder  for  the  sole  pur- 
pose of  qualifying  him  as  a  petitioner  for  a 
liquor  license  is  not  a  lona  fide  freeholder 
within  the  meaning  of  the  NetSraska  liquor 
laws.    Dye  v.  Easer   (Neb.),  16-274, 

Time  of  acquisition  of  title.  —  The 
lapse   of   a    considerable    time   after   the   ac- 
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quisition  of  title  by  such  a  freeholder  does 
not  of  itself  qualify  him  to  sign  a.  petition 
for  a  liquor  license.  Dye  u.  Baser  (Neb.), 
16-274. 

Otruers  of  nnoocnpied  property.  —  It 
seems  that  under  a  statute  requiring  an  ap- 
plicant for  a  liquor  license  to  obtain  the 
consent  of  two-thirds  of  the  owners  of  build- 
ings occupied  exclusively  as  dwellings  and 
located  within  two  hundred  feet  of  the  pro- 
posed saloon,  it  is  unnecessary  for  an  ap- 
plicant to  obtain  the  consent  of  owners  of 
buildings  which  though  originally  occupied  as 
dwellings  have  been  vacant  for  some  time, 
are  being  held  for  sale,  and  are  located  in  a 
neighborhood  which  is  rapidly  becoming  a 
business  district.  Matter  of  Townsend  (N. 
Y.),  16-921. 

Consent  procured  by  purchase.  —  The 
consent  of  a  property  owner  to  an  applica- 
tion for  a  dram  shop  license  is  not  valid  if 
procured  by  purchase.  Thcurer  v.  People 
(111.),  1-57. 

Withdrawal  of  consent.  —  The  signer 
of  an  application  for  a  dram  shop  license 
may  withdraw  consent  at  any  time  before 
the  proper  tribunal  has  acted  finally  upon 
the  application.  Theurer  v.  People  (111.), 
1-57. 

Consent  by  agent  of  property  oTirner. 
—  A  property  frontage  consent  may  be 
signed  by  an  authorized  agent  of  the  owner. 
Theurer  v.  People   (111.),  1-57. 

g.  Objections  to  granting  of  license. 

Right  of  lessees  to  object.  —  A  lessee 
of  real  property  is  not  the  owner  thereof 
within  the  meaning  of  the  Rhode  Island 
statute  which  provides  that  no  license  shall 
be  granted  authorizing  the  sale  of  liquor, 
"  at  any  building  or  place  where  the  owners 
of  the  greater  part  of  the  land  within  two 
hundred  feet  of  such  building  or  place  shall 
file  with  the  board  having  jurisdiction  to 
grant  licenses  their  objection  to  the  grant- 
ing of  such  license;"  and,  consequently,  an 
objection  filed  by  such  a  lessee,  either  alone 
or  in  conjunction  with  the  owner  of  other 
adjoining  property,  is  ineffectual  to  prevent 
the  granting  of  a  license.  American  Woolen 
Co.  V.  Town  Council  (R.  I.),  16-1227. 

h.  Liability  for  license  fee. 

Sales  irithont  license.  —  A  hotel  com- 
pany which  has  engaged  in  the  sale  of  in- 
toxicating liquors  without  having  applied 
for  or  obtained  the  license  required  by  stat- 
ute is  guilty  of  a  violation  of  law,  but  does 
not  become  indebted  to  the  state  for  the  cost 
of  a  license  during  the  period  of  illicit  sell- 
ing. Commonwealth  v.  Central  Hotel  Co. 
(Ky.),  12-172. 

i.  Bond  of  liquor  dealer. 

Under  the  New  Hampshire  statutes  the 
state  may  maintain  an  action  for  breach  of 
the  bond  of  a  licensed  dealer  in  intoxicating 
liquors,    though    he    has   not   been    conviet/prl 


criminally  of  the  charge  alleged  as  a.  breach. 
State  V.  Corron   (N.  H.),  6-486. 

j.  Granting  or  refusing  license. 

An  applicant  for  a  bar-room  license  to 
whose  character  no  objection  is  found  should 
not  be  refused  a  license  in  a  neighborhood 
where  others  are  engaged  in  selling  liquors 
on  the  objection  of  a  minority  of  the  prop- 
erty holders  or  on  the  ground  that  no  more 
bar-rooms  are  needed.  State  ex  rel.  Galle  i'. 
New  Orleans   (La.),  2-92. 

Remedy  for  irrongfnl  refusal.— Where 
the  authorities  vested  with  power  to  grant 
a  liquor  license,  wrongfully  and  arbitrarily 
deny  an  application  therefor,  the  remedy  of 
the  applicant  is  by  an  action  to  obtain  it 
and  to  recover  compensation  for  any  dam- 
ages sustained,  or  by  writ  of  mandamus  to 
compel  the  authorities  to  perform  their  of- 
ficial duties.  Montpelier  v.  Mills  (Ind.),  17- 
57. 

k.  Revocation  of  license. 

Revocability  in  general.  —  A  license 
to  sell  intoxicating  liquors  is  granted  in  pur- 
suance of  the  police  power,  and  not  of  the  tax- 
ing power,  of  the  state.  Its  primary  purpose 
is  not  revenue,  but  regulation.  It  is  subject 
to  revocation.  Claussen  v.  Luverne  (Minn.), 
14-673. 

Revocation  of  license  as  a  tort.  —  A 
municipality  is  not  liable  in  tort  for  the 
mistaken  action  of  the  city  council  in  at- 
tempting to  revoke  a  license  to  sell  intoxi- 
cating liquors.  Claussen  v.  Luverne  (Minn.), 
14-673. 

Recovery  of  license  fee.  —  Where  a 
license  to  sell  intoxicating  liquors  fails  with- 
out fault  on  the  part  of  the  licensee,  as  where 
it  is  revoked  because  of  the  adoption  of  the 
policy  of  prohibition  by  the  state  in  which 
it  is  issued,  the  licensee  is  entitled  to  re- 
cover back  the  unearned  portion  of  the  li- 
cense fee,  and,  consequently,  a  petition  which 
states  the  issuance  of  such  a  license  to  the 
plaintiff,  and  the  subsequent  revocation  or 
cancellation  thereof  by  reason  of  the  adop- 
tion of  a  state  constitution  containing  a 
clause  prohibiting  the  sale  of  intoxicating 
liquors  within  the  state,  is  not  demurrable 
for  failure  to  state  a  cause  of  action.  Alls- 
man  V.  Oklahoma  City    (Okla.),   17-184. 

5.  Offenses  against  Liquoe  Laws. 
a.   Transportation  of  liquors. 

Knowledge    or    intent    of    carrier.   — 

The  Massachusetts  statute  (Rev.  Laws,  c. 
100,  i  49)  providing  that  intoxicating  liquor 
which  is  to  be  transported  for  hire  for  de- 
livery in  a  no-license  city  shall  be  delivered 
to  the  carrier  in  packages  marked  with  the 
names  of  the  seller  and  the  purchaser  and 
with  the  kind  of  liquor  therein  contained, 
and  that  the  delivery  of  such  liquor  by  a 
carrier  shall  be  deemed  to  be  a  sale  by  the 
person  making  such  a  delivery,  does  not 
make  intent  an  element  of  the  offense;  and 
a  carrier  or  its  servant  may  be  convicted  of 
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illegally  transporting  intoxicating  liquor, 
though  it  does  not  know  and  has  no  reason 
to  surmise  that  there  is  intoxicating  liquor 
in  a  package  delivered  for  transportation  by 
a  seller  who  fails  to  mark  the  package  as 
required.  Com.  r.  Mixer  (Mass.),  20-1152. 
The  general  rule  that  a  carrier  cannot  or- 
dinarily insist  on  obtaining  knowledge  ef  the 
character  of  the  goods  offered  for  transpor- 
tation is  modified  where  a  statute  expressly 
or  impliedly  confers  that  right;  and  the 
Massachusetts  statute  (Rev.  Laws,  c.  100, 
§  49)  imposing  on  the  carrier  criminal  re- 
sponsibility for  transporting  intoxicating 
liquors  clothes  the  carrier  with  the  power  to 
obtain  such  knowledge  as  may  protect  it,  or 
to  refuse  to  take  the  proffered  article  for 
transportation.  Com.  v.  Mixer  (Mass.),  20- 
1152. 

b.  Sales  of  liquors  generally. 

Iioan  of  liquor  as  sale.  —  A  loan  of  in- 
toxicating liquors  to  be  drunk  as  a  beverage 
and  to  be  repaid  out  of  liquor  which  the 
borrower  has  ordered  is  a  sale  in  violation 
of  the  Texas  local  option  statute,  and  it  is 
immaterial  that  the  person  making  the  loan 
is  a  member  of  a  club.  Tombeaugh  v.  State 
(Tex.),  14-275. 

Engaging  in  business  of  selling.  — 
Under  the  statutes  of  South  Dakota  there  is 
no  material  distinction  between  selling  in- 
toxicating liquors  without  a  license  and  en- 
gaging in  the  business  of  selling  such  liquors 
witliout  a  license.  The  term  "engaging  in 
the  business  without  license,"  used  in  the 
statute,  is  equivalent  to  the  term  "  selling 
without  a  license."  State  v.  Ely  (S.  Dak.), 
18-92. 

Sale  by  clnb.  —  The  furnishing  and  de- 
livery of  intoxicating  liquors  by  a  social  club 
to  its  members  for  consumption  on  the  prem- 
ises, with  the  understanding  that  the  liquors 
shall  be  paid  for  by  the  individual  members 
to  whom  they  are  furnished  and  delivered, 
constitutes  a  sale  in  a  dram  shop  within  the 
meaning  of  the  Illinois  statute  prohibiting 
the  sale  of  liquor  without  a  license,  though 
the  sale  is  merely  an  incident  to  the  main 
purposes  of  the  club,  and  is  made  without 
profit,  and  though  the  club  has  been  organ- 
ized in  good  faith  for  social  purposes,  and 
not  as  a  shift  or  device  to  evade  the  provi- 
sions of  the  licensing  statute.  South  Shore 
Country  Club  v.  People   (111.),  10-383. 

c.   Sunday  sales. 

Bona  flde  hotel  guests.  —  Where  a  per- 
son enters  the  caf^  of  a  hotel  on  Sunday, 
and  orders  beer  or  other  intoxicating  liquor, 
and  the  person  in  charge  informs  him  that 
liquors  cannot  be  served  on  Sunday  except  to 
lona  fide  guests  of  the  hotel,  and  thereupon 
the  hotel  register  is  brought  down  from  the 
oflice  to  the  cafe,  and  the  person  ordering 
the  liquor  registers,  and  is  served  with  liq- 
uor and  a  chfiese  sandwich,  and  consumes  the 
same,  such  person  cannot  be  considered  a 
bona  fide  registered  guest  of  the  hotel  within 


the  meaning  of  the  statute  which  prohibits 
the  sale  of  intoxicating  liquor  on  Sunday 
except  to  such  a  guest.  Cake  v.  District  of 
Columbia    (D.  C),  17-814. 

Under  the  circumstances  above  considered, 
the  hotel  keeper  cannot  be  heard  to  contend 
that  he  supposed  that  the  person  purchasing 
the  liquor  came  to  the  hotel  for  a  meal,  and 
was  entrapped  into  making  the  sale  in  that 
belief.  It  is  the  duty  of  a  hotel  keeper, 
making  a  sale  of  liquor  on  Sunday  to  satisfy 
himself  that  the  purchaser  is  a  hona  fide 
registered  guest  of  the  hotel,  and  whatever 
subterfuge  may  be  indulged  in  on  the  part 
of  the  purchaser,  none  can  be  tolerated  on 
the  part  of  the  hotel  keeper.  Cake  v.  Dis- 
trict of  Columbia   (D.  C),  17-814. 

In  a  prosecution  against  the  proprietor  of 
a  hotel  and  cafg  for  selling  intoxicating 
liquor  on  Sunday,  where  the  defense  inter- 
posed is  that  the  person  served  with  the 
liquor  was  a  iona  fide  registered  guest  of  the 
hotel  the  burden  of  proving  that  fact  rests 
on  the  defendant,  and  the  question  whether 
such  person  was  a  hona  fide  registered  guest 
is  one  of  fact  for  the  jury,  or  for  the  court 
where  the  trial  is  had  before  the  court  with- 
out a  jury.  Cake  v.  District  of  Columbia 
(D.  C),  17-814. 

d.  Gifts  of  liquors. 

Dispensing  hospitality.  —  The  Missouri 
statute  prohibiting  the  sale  and  giving  away 
of  intoxicating  liquors  is  not  intended  to 
forbid  the  mere  gift  of  a  drink  of  liquor 
by  a  private  person  who  is  in  no  sense  a 
dealer  in  liquors,  to  one  of  his  friends  as  an 
act  of  courtesy  or  hospitality.  State  v. 
Pulks   (Mo.),  13-732. 

€.  Keeping  liquors. 

It  is  not  an  offense  under  the  Kansas  stat- 
utes for  a  person  not  authorized  to  sell  in- 
toxicating liquors  to  keep  them  for  his  own 
use,  but  such  a  person  cannot  keep  such 
liquors  except  in  a  dwelling  liouse  not  used 
in  connection  with  a  place  of  business,  with- 
out making  out  a  prima  facie  case  that  they 
are  kept  for  unlawful  purposes.  State  i;. 
White   (Kan.),  6-132. 

f.  Place  of  sale. 
Place  of  shipment  or  place  of  sale.  — 

The  giving  and  forwarding,  in  prohibition 
territory,  of  an  order  for  liquor  to  be  shipped 
_  U  O.  D."  and  the  shipment  of  the  liquor 
in  pursuance  thereof  from  license  territory 
constitute  a  sale  at  the  point  of  shipment, 
and  not  at  the  point  of  destination.  Go- 
"gMy  v.  State  (Tex.),  13-827. 
•  *  x^ll  ^"  °'''^*''  ^°^  whiskey  is  sent  by  an 
infant  through  the  mail  to  the  defendant  at 
ms  place  of  business,  and  the  defendant  fills 
the  order  by  delivering  the  whiskey  to  a  car- 
rier consigned  to  the  infant  at  his  place  of 
residence,  who  there  receives  it  from  the  ear- 
ner the  sale  is  made  at  the  defendant's  place 
of  buBineas  and  not  at  the  infan.s  place  of 
residence.     Harper  v.  State    (Ark.).   18-435 
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Place  of  delivery  or  place  of  sale.  — 

Where  a  liquor  dealer,  pursuant  to  an  order 
received  at  his  place  of  business,  selects  from 
his  stock  liquor  of  the  kind  and  quantity  or- 
dered, and  delivers  it  either  in  person  or  by 
an  agent  to  the  purchaser,  without  the  inter- 
vention of  a  common  carrier,  the  place  of  de- 
livery is  the  place  of  sale.  Lochnar  v.  State 
(Md.),  19-579. 

g.  Quantity  sold. 

"  Wholesale  "  dlstingnished  from  "  re- 
tail." —  The  word  "  wholesale "  as  used  in 
the  Massachusetts  statute  providing  that  the 
prohibition  to  sell  intoxicating  liquors  shall 
not  apply  to  "  sales  of  cider  at  wholesale  by 
the  original  makers  thereof "  refers  more  to 
the  quality  of  the  sale  than  to  the  ■  purpose 
of  the  purchaser  with  regard  to  selling  again, 
tha  principal  distinction  between  retail  and 
wholesale  sales  being  that  the  former  are 
sales  made  in  small  quantities  such  as  are 
adapted  to  the  wants  of  individual  purchas- 
ers, while  the  latter  are  sales  made  in  large 
quantities  such  as  ordinarily  would  be  be- 
yond the  needs  or  desires  of  ordinary  con- 
sumers. Commonwealth  v.  Greenwood 
(Mass.),  18-183. 

h.  Sales  or  gifts  to  minors. 

Sales  for  medicinal  purposes. —  A  stat- 
ute prohibiting  the  sale  of  intoxicating  liq- 
uors to  minors  does  not  prohibit  a  sale  to 
them  for  medicinal  purposes.  Atkinson  v. 
State  (Tex.),  3-839. 

Liability  of  physician  prescribing 
liqnor  for  minor.  —  When  a  locality  adopts 
the  provisions  of  a  local-option  law  pro- 
hibiting the  sale  of  intoxicating  liquors  ex- 
cept for  medical  purposes,  the  operation  in 
such  locality  of  a  statute  prohibiting  the 
sale  of  intoxicants  to  minors  except  on  the 
written  consent  of  the  parents  or  guardians 
is  suspended,  and  therefore  it  is  not  an  of- 
fense for  a  physician  to  give  a  minor  a  pre- 
scription for  intoxicating  liquors  to  be  used 
as  a  medicine.  Atkinson  v.  State  (Tex.),  3- 
839. 

Giving  liqnor  to  minor  as  act  of 
bospitality.  —  The  Michigan  statute  pro- 
hibiting the  giving  of  intoxicating  liquors  to 
minors  does  not  preclude  one  in  exercising 
the  hospitality  of  his  home  from  giving  in- 
toxicating liquors  to  an  infant  guest.  People 
V.  Bird   (Mich.),  4-1062. 

Minor  purchasing  liquor  as  agent  for 
another.  —  The  member  of  a  trading  com- 
pany who  orders  -a,  minor  in  the  employ  of 
the  company  to  purchase  intoxicating  liquor 
for  him  for  his  personal  use  is  not  a  person 
"  having  the  management  or  control "  of  the 
minor,  within  the  meaning  of  the  statute 
making  it  lawful  to  sell  liquor  to  a  minor  by 
permission  of  such  person.  Tony  v.  State 
(Ala.),  6-865. 

The  sale  of  intoxicating  liquor  to  a  minor 
who  is  acting  as  agent  for  another  is  a  sale 
to  the  minor,  where  a  minor  does  not  disclose 
Lis  agency  but  merely  applies  for  the  liquor 


and  pays  for  it  when  it  is  handed  to  him. 
Tony  V.  State  (Ala.),  6-865. 

Filling  order  by  delivery  to  carrier. 

—  The  delivery  to  a  carrier  of  whiskey  con- 
signed to  an  infant  pursuant  to  an  order  re- 
ceived from  him  by  mail  is  a  sale  directly  to 
the  infant,  and  not  a  sale  through  the  car- 
rier as  the  infant's  agent.  Harper  v.  State 
(Ark.),   18-435. 

Ignorance  of  infancy.  —  Ignorance  of 
the  fact  of  infancy  is  no  defense  to  a  prose- 
cution under  the  Arkansas  statute  (Kirb. 
Dig.,  §  1943)  which  provides  that  "any  per- 
son who  shall  sell  .  .  any  ardent,  vinous, 
malt,  or  fermented  liquors  ...  to  any 
minor  "  shall  be  guilty,  etc.  Harper  v.  State 
(Ark.),  18-435. 

i.  Persons   liable   for   unlawful   sales. 

Sales  by  agent  or  servant.  —  It  is  no 

defense  to  a  prosecution  for  selling  intoxicat- 
ing liquors  without  a  license  that  the  de- 
fendant was  acting  not  for  himself,  but  as 
the  servant  of  another.  Lochnar  v.  State 
(Md.),  19-579. 

Sale  by  servant  contrary  to  instruc- 
tions. —  A  liquor  dealer  forbidden  by  stat- 
ute to  sell  liquor  to  a  minor  is  liable  for  a 
sale  to  a  minor,  although  the  sale  is  made 
without  the  knowledge  of  the  dealer  by  his 
agent  who  is  under  instructions  from  the 
dealer  not  to  sell  to  minors.  State  v.  Gil- 
more  (Vt.),  13-321. 

In  a  prosecution  for  the  violation  of  the 
Michigan  statute  requiring  saloons  to  be 
closed  on  holidays,  it  is  no  defense  that  the 
defendant  instructed  his  barkeeper  not  to 
open  the  saloon  and  was  himself  innocent  of 
guilty  intent.   People  v.  Kriesel  (Mich.),  4-5. 

Person  assisting  minor  in  making 
purchase.  —  One  who  assists  and  directs 
an  intending  purchaser  of  liquor,  in  a  pro- 
hibition county,  in  making  out  an  order  for 
the  liquor  and  in  doing  so  represents  the  pur- 
chaser, and  not  the  liquor  dealer,  is  not  guilty 
of  a  violation  of  the  prohibition  law.  Go- 
lightly  V.  State  (Tex.),  13-827. 

6.  Pbosecutions. 
a.  Statute  applicable. 

A  general  prohibition  law  repealing  all 
laws  in  conflict  with  it  supersedes  the  pro- 
visions of  a  city  charter  as  to  sales  of  liquor 
without  a  license,  and  therefore  sales  of  liq- 
uor in  the  city  must  be  prosecuted  under  the 
general  law  and  not  under  the  city  charter. 
State  V.  Swink  (N.  C),  19-422. 

b.  Jurisdiction. 

Justices'  Courts.  —  In  Montana  a  jus- 
tice's court  has  jurisdiction  of  the  offense  of 
selling  intoxicating  liquor  in  violation  of  a 
local  option  law,  if  the  offense  was  com- 
mitted in  the  county  in  which  such  court 
is  established,  and  the  prosecution  need  not 
be  brought  in  the  township  in  which  such 
offense  was  committed.  State  r.  O'Brien 
(Mont.),  10-1006. 
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c.  Limitation  of  prosecution. 

A  prosecution  under  the  Virginia  statutes 
for  Belling  liquors  without  a  license  is  gov- 
erned by  the  provision  of  the  statute  of  limi- 
tations relating  to  prosecutions  for  violations 
of  the  revenue  laws,  and  not  by  the  general 
piovision  relating  to  misdemeanors.  Quillin 
V.  Commonwealth  (Va.),  8-818. 

d.  Indictment,    information,    or   complaint. 
(1)   In  general. 

Averring  adoption  of  statute.  —  Where 
prohibition  has  been  adopted  in  a  state  by 
the  vote  at  a  general  election,  as  provided  by 
statute,  an  indictment  for  selling  liquor  need 
iiot  allege  that  the  election  was  held,  and  re- 
sulted in  prohibition.  The  courts  take  ju- 
dicial notice  of  general  elections.  State  v. 
Swink   (N.  C),  19-422. 

In  a  prosecution  for  the  violation  of  a  local 
option  law  which  has  become  effective  not  by 
its  own  terms  but  by  the  observance  of  cer- 
tain conditions  precedent  by  the  people  and 
officials  of  the  county,  the  complaint  is  suffi- 
cient which  alleges  the  ultimate  fact  that  the 
law  had  become  operative  and  that  the  sale 
of  liquor  was  made  in  violation  thereof. 
State  V.  O'Brien  (Mont.),  10-1006. 

Charging  offense  in  terms  of  statute. 
—  An  information  for  the  violation  of  the 
Vermont  statute  making  it  unlawful  to  ex- 
pose or  keep  for  sale  intoxicating  liquor  need 
not  show  how  the  liquor  was  kept  or  exposed 
for  sale  if  it  charges  the  offense  in  the  terms 
of  the  statute.     State  v.  Paige   (Vt.),  6-725. 

Informing  accused  of  nature  of  ac- 
cusation. —  The  form  of  indictment  pro- 
vided in  the  Florida  statute  prohibiting  the 
sale  of  intoxicating  liquors  is  not  open  to 
the  objection  that  it  does  not  inform  the  ac- 
caused  of  the  nature  of  the  accusation  against 
him.     Csesar  ■!/.  State  (Fla.),  7-45. 

Specification  of  illegality  in  sale.  — 
An  indictment  for  selling  intoxicating  liquors 
contrary  to  the  law  is  fatally  defective  if  it 
fails  to  allege  in  what  respect  the  sale  was 
contrary  to  the  law.  State  v.  Dolan  (W. 
Va.),  6-450. 

Possibility  of  obtaining  license.  — 
Since  it  is  no  defense  to  a  prosecution  for 
selling  intoxicating  liquors  without  a  license 
that  it  was  impossible  for  the  defendant  to 
obtain  a  license,  it  follows  that  an  informa- 
tion for  the  offense  is  not  demurrable  for 
failure  to  allege  facts  showing  that  it  was 
possible  for  the  defendant  to  procure  a  li- 
cense, or  that  the  business  of  liquor  selling 
could  lawfully  be  engaged  in  in  the  county 
bv  persons  having  a  license.  State  v.  Ely 
(S.  Dak.),  18-92. 

(2)   Place  of  sale. 

An  information  for  the  violation  of  the 
Vermont  statute  making  it  unlawful  to  ex- 
pose or  keep  for  sale  intoxicating  liquor 
sufficiently  shows  where  the  liquor  was  kept 
and  exposed  if  it  designates  a  town  in  a 
county  within  the  state  as  the  place.  State 
V.  Paige  (Vt.),  6-725. 


(3)  Description  or  character  of   liquor. 

An  information  for  the  violation  of  the 
Vermont  statute  making  it  unlawful  to  ex- 
pose or  keep  for  sale  intoxicating  liquor  need 
not  aver  that  the  liquor  exposed  was  not  of 
the  kinds  which  the  statute  specifically  ex- 
cepts from  its  prohibition.  State  v.  Paige 
(Vt.),   6-725. 

An  information  for  the  violation  of  the 
Vermont  statute  making  it  unlawful  to  ex- 
pose or  keep  for  sale  intoxicating  liquors 
need  not  specify  the  kinds  of  liquor  kept  or 
exposed.     State  f.  Paige   (Vt.),  6-725. 

An  indictment  charging  the  defendant  with 
bringing  into  a  certain  county  "  on  one  cer- 
tain day,  more  than  one-half  gallon,  to  wit, 
one  gallon  of  spirituous,  vinous,  or  malt  liq- 
uors," against  the  form  of  the  statute,  etc., 
while  possibly  not  fatally  defective,  is  vague 
and  uncertain  and  subject  to  criticism,  in 
failing  to  specify  which  of  the  prohibited 
kinds  of  liquor  the  defendant  brought  into 
the  county.  State  v.  Williams  (N.  Car.), 
14-562. 

In  a  prosecution  for  the  illegal  sale  of 
liquor  of  a,  certain  class  which  the  statute 
makes  it  unlawful  to  sell,  it  is  not  necessary 
to  allege  or  prove  that  the  particular  liquor 
is  intoxicating.  State  v.  York  (N.  H.),  13- 
116. 

(4)   Price  of  liquor  sold. 

A  complaint  for  the  violation  of  a  city  or- 
dinance by  selling  liquors  without  a  license 
must  allege  a  price  or  consideration  for  the 
sale.     Cannelton  v.  Collins   (Ind.),  19-692. 

(5)   Name  or  designation   of  purchaser. 

In  a  prosecution  for  selling  intoxicating 
liquors  under  the  Ohio  statutes,  it  is  neces- 
sary to  a  sufficient  charge  against  the  accused 
that  the  affidavit,  information,  or  indictment 
as  the  ease  may  be,  allege  the  name  of  the 
purchaser  of  such  intoxicating  liquors,  or 
that  his  name  is  to  the  affiant,  informant, 
or  grand  jury  unknown.  State  v.  Kidgwav 
(Ohio),  4-94.  ■ 

An  indictment  for  the  unlawful  sale  of  in- 
toxicating liquors  must  charge  a  sale  to  some 
person  by  name  or  to  some  person  unknown 
to  the  jurors.  State  v.  Tisdale  (N.  Car.). 
13-125. 

A  state  statute  making  the  possession  of  a 
license  issued  by  the  United  States  govern- 
ment to  sell  or  manufacture  intoxicating  liq- 
uors prima  facie  evidence  of  the  doing  of  the 
acts  permitted  by  said  license  when  in  viola- 
tion of  the  laws  of  the  state,  does  not  create 
the  specific  offense  of  carrying  on  the  general 
business  of  retailing  liquor  in  prohibition  ter- 
ritory which  may  be  so  charged  in  an  indict- 
ment without  naming  the  purchaser  of  the 
liquor.     State  v.  Tisdale  (N.  Car.),  13-125. 

e.  Election  as  to  offenses. 

Where  an  information  for  selling  intoxi- 
cating liquors  without  a  license  alleges  that 
the  defendant  was  engaged  in  the  business  on 
May  1,  1907,  and  thereafter  continuously 
down  to  June  10,  1907,  inclusive,  the  prose- 
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cution  is  at  liberty  to  prove  as  many  sales  as 
it  can  between  the  dates  specified,  and  can- 
not be  required  to  elect  on  what  particular 
sale  it  will  rely.  State  v.  Ely  (S.  Dak.), 
18-92. 

One  charged  in  a  single  count  with  a  sale 
of  intoxicating  liquor  to  a  minor,  may,  when 
the  evidence  for  the  prosecution  proves  two 
distinct  sales  on  different  days,  require  the 
prosecution  to  elect  on  which  offense  it  in- 
tends to  reply,  and  this  right  to  compel  an 
election  is  a  personal  privilege.  Com.  v. 
Coyne  (Mass.),  20-1069. 

In  such  a  prosecution,  although  the  ac- 
cused does  not  except  to  the  refusal  of  the 
court  to  require  the  prosecution  to  elect  on 
which  of  two  distinct  offenses  shown  by  the 
evidence  it  will  rely  before  he  introduces  his 
proof,  he  does  not  waive  his  right  to  require 
an  election,  and  a  renewal  of  the  request  at 
the  close  of  the  evidence,  and  before  the  be- 
ginning of  the  arguments,  does  not  come  too 
late.     Com.  v.  Coyne   (Mass.),  20-1069. 

In  a  prosecution  for  selling  liquor  to  a 
minor,  the  refusal  of  the  court  to  require 
the  prosecution  to  elect  on  which  one  of  two 
distinct  offenses  shown  by  the  evidence  it  will 
rely  for  a,  conviction  is  not  cured  by  the 
voluntary  concession  of  the  district  attorney, 
in  his  closing  argument,  that  he  will  ask  for 
a  conviction  for  but  one  offense.  Com.  v. 
Coyne  (Mass.),  20-1069. 

Purchase  with  money  furnished  by 
prosecuting  attorney.  —  Where,  in  a  crim- 
inal prosecution  for  the  sale  of  intoxicating 
liquor  in  violation  of  a  local  option  law,  the 
evidence  shows,  prima  facie,  a  sale  of  liquor 
in  violation  of  the  statute,  it  is  no  defense 
that  the  prosecuting  attorney  furnished  the 
money  with  which  purchases  of  the  liquor 
were  made  by  the  state's  witnesses.  State  v. 
O'Brien  (Mont.),  10-1006. 

f.  Defenses. 

Impossibility  of  obtaining  license.— 

It  is  no  defense  to  a  prosecution  for  selling 
intoxicating  liquors  without  a  license,  that  it 
was  impossible  for  the  defendant  to  obtain  a 
license  because  of  the  fact  that  prohibition 
was  in  force  in  the  county  at  the  time  when 
the  sales  alleged  in  the  information  were 
made.     State  v.  Ely  (S.  Dak.),  18-92. 

Failure  of  municipality  to  levy  li- 
cense tax.  —  Inasmuch  as  there  was  n.  valid 
ordinance  in  force  in  the  city  of  Texarkana, 
prior  to  the  enactment  of  the  statute  known 
as  the  Baskin-McGregor  law,  providing  for 
the  levy  of  an  occupation  tax  equal  to  one- 
half  the  state  tax  on  liquor  dealers,  which 
ordinance  was  continued  in  force  by  the  spe- 
cial charter  afterwards  granted  to  the  city, 
it  was  unnecessary  for  the  city  council  to  fix 
or  levy  any  new  tax  on  the  business  after  the 
enactment  of  the  Baskin-McGregor  law,  and 
their  failure  to  do  so  constitutes  no  defense 
to  a  prosecution  for  the  illegal  sale  of  liquor 
within  the  city.    Ex  p.  Abrams  (Tex.),  18-45. 

Wrongful  grant  of  license  to  others. 
—  In  a  prosecution  for  selling  intoxicating 
liquors  without  a  license,  in  violation  of  the 


provisions  of  a  city  charter,  it  is  no  defense 
that  the  city  council  has  violated  the  provi- 
sions of  the  charter  in  granting  licenses  to 
liquor  dealers  other  that  the  defendant.  Ex 
p.  Abrams   (Tex.),  18-45. 

Wrongful  refusal  to  grant  license.  — 
On  a  prosecution  for  the  violation  of  a  mu- 
nicipal ordinance  forbidding  the  sale  of  in- 
toxicating liquors  without  a  license,  it  is  no 
defense  that  the  municipal  authorities  de- 
clined to  consider  the  defendant's  application 
for  a  license  and  wrongfully  refused  to  issue 
a  license  to  him.  Montpelier  v.  Mills  (Ind.), 
17-57. 

On  such  a  prosecution  the  court  cannot  try 
collateral  issues  properly  pertinent  and  ma- 
terial in  the  proceedings  to  obtain  a  license, 
and  the  fact  that  the  defendant  may  have  been 
amply  able  and  willing  to  meet  all  the  con- 
ditions necessary  to  entitle  him  to  a  license, 
and  that  he  tendered  proof  of  the  necessary 
facts  and  payment  of  the  prescribed  fees, 
cannot  justify  him  in  making  a  sale  without 
a  license  in  direct  violation  of  the  terms  of 
the  ordinance.  Montpelier  v.  Mills  (Ind.), 
17-57. 

License  issued  without  authority.  — 
A  license  emanating  from  a  body  without 
authority  to  issue  licenses  is  no  protection 
against  a  criminal  prosecution  for  selling  in- 
toxicating liquors  without  a  license;  and, 
when  such  a  so-called  license  is  produced  by 
way  of  defense  to  a  crimina,l  prosecution,  the 
question  of  the  authority  to  issue  the  license 
not  only  may,  but  necessarily  must,  be  in- 
vestigated in  every  case.  State  i;.  Laborde 
(La.),   12-711. 

Where  the  authority  to  issue  licenses  for 
the  sale  of  intoxicating  liquors  has  been 
taken  away  from  a  town  by  the  paramount 
authority  of  a  parish  election,  whereby  pro- 
hibition has  been  established  throughout  the 
parish  within  whose  limits  the  town  is  situ- 
ated, a  license  from  the  town  authorities  is 
no  protection  against  criminal  prosecution 
for  selling  intoxicating  liquors  without  a 
license.     State  v.  Laborde  (La.),  12-711. 

Ignorance  of  intoxicating  properties 
of  liquor  sold.  —  In  a  criminal  prosecution 
for  selling  intoxicating  liquors  in  violation 
of  a  statute  absolutely  prohibiting  the  sale 
of  intoxicating  liquors  under  certain  con- 
ditions, ignorance  on  the  part  of  the  accused 
of  the  fact  that  the  liquor  sold  by  him  had 
intoxicating  properties  is  no  defense,  and 
evidence  that  the  liquor  in  question  was  sold 
to  the  accused  under  a  guarantee  that  it  con- 
tained no  alcohol  and  would  not  intoxicate,  is 
properly  excluded.  Haynes  v.  State  (Tenn.), 
12-470. 

g.  Evidence. 

(1)  Admissibility. 

Intoxicating  character  of  liquor  sold. 

—  In  a  prosecution  for  selling  intoxicating 
liquor  without  license,  where  the  common- 
wealth elects  to  prosecute  the  accused  for 
selling  to  a  particular  person,  it  cannot 
prosecute  him  for  selling  to  any  other  person 
or  show  that  he  made  sales  to  any  other  per- 
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son,  in  aid  of  its  proof;  but  where  the  con- 
troverted question  in  the  ease  is  the  intoxi- 
cating character  of  the  liquor  sold,  testimony 
that  similar  liquor  procured  from  the  ac- 
eused  by  other  persons  produced  intoxication 
is  admissible,  and  the  fact  that  such>  testi- 
mony discloses  that  such  liquor  was  bought 
from  the  accused  is  not  prejudicial  error. 
Devine  r.  Commonwealth   (Va.),  13-361. 

Intent  or  knowledge  of  defendant.  — 
The  South  Dakota  statute  requiring  all  sa- 
loons in  which  intoxicating  liquors  are  sold 
or  kept  for  sale  to  be  closed  on  Sunday  im- 
poses on  the  keeper  of  a  saloon  the  affirm- 
ative duty  to  see  that  his  saloon  is  closed, 
and  in  a  prosecution  under  the  statute  it  is 
not  error  to  exclude  testimony  tending  to 
show  that  the  defendant  had  no  knowledge  of 
or  did  not  authorize  the  opening  of  his  sa- 
loon. In  such  a  prosecution  it  is  no  defense 
that  the  defendant's  saloon  was  not  legally 
licensed,  since  the  statute  does  not  exclude 
such  saloons  expressly  or  by  implication. 
State  V.  Grant  (S.  Dak.),  11-1017. 

Other  sales  by  defendant.  —  In  a  prose- 
cution for  furnishing  a  person  with  whiskey 
in  violation  of  the  local  option  law,  evidence 
of  other  similar  acts  by  the  defendant  may 
be  shown  for  the  purpose  of  rebutting  the  in- 
ference of  accident,  mistake,  or  inadvertence. 
People  V.  Giddings   (Mich.),  18-844. 

Sales  by  third  persons.  —  In  a  prose- 
sution  for  furnishing  a  person  with  whiskey 
in  violation  of  the  local  option  law,  it  is  re- 
versible error  to  admit  evidence  that  a  third 
person  who  lived  with  the  defendant  had  on 
one  occasion  furnished  some  one  with  liquor. 
People  V.  Giddings   (Mich.),  18-844. 

Tasting  of  liqnor  by  jnry.  —  In  a 
prosecution  for  unlawfully  keeping  intoxi- 
cating liquors  for  sale  without  a  license,  it  is 
not  error  to  permit  the  jury  to  taste  the 
liquor  seized  and  produced  in  evidence  at  the 
trial,  for  the  purpose  of  aiding  in  the  deter- 
mination of  the  question  whether  the  liquor 
is  intoxicating.  Schulenberg  v.  State  (Neb.). 
16-217. 

(2)   Weight  and  sufficiency. 

Keeping  liquors  for  sale.  —  When  ten 

eases,  containing  one  hundred  and  twenty 
quart  bottles  of  ^\hiskey,  are  deposited  in  one 
lot,  the  quantity  alone,  in  the  absence  of  any 
other  explanation,  is  sufficient  evidence  that 
the  whiskey  was  intended  for  unlawful  sale. 
State  f.  Intoxicating  Liquors   (Me.),  20-668. 

Intoxicating  character  of  liquor  sold. 
—  In  a  prosecution  for  the  sale  of  cider  al- 
leged to  contain  a  greater  percentage  of  al- 
cohol than  the  law  allows,  evidence  examined 
and  held  to  entitle  the  accused  to  a  verdict 
of  acquittal.  Devine  v.  Commonwealth  (Va.), 
13-361. 

The  jury  are  warranted  in  finding  from 
their  own  knowledge  on  the  subject  and  with- 
out specific  proof,  that  whiskey  is  spirituous 
or  distilled  liquor.  State  -v.  York  (N.  H.), 
l.S-116. 

Sunday  sales.  —  In  a  prosecution  for  fail- 
ing to  keep  a  saloon  closed  on  Sunday,  evi- 
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dence  examined  and  held  sufficient  to  sustain 
a  conviction.  State  v.  Grant  (S.  Dak.),  11- 
1017. 

Sales  to  minors.  —  Evidence  reviewed  in 
a  prosecution  for  selling  intoxicating  liquor 
to  a  minor  child  and  held  sufficient  to  justify 
a  conviction.    Tony  r.  State  (Ala.),  6-865. 

h.  Instructions. 

Quantity  of  liquor  sold.  —  In  a  prose- 
cution for  the  illegal  sale  of  intoxicating  liq- 
uor, where  the  defense  interposed  is  that  the 
sales  made  by  the  defendant  were  sales  of 
cider  at  wholesale  and  therefore  legal  under 
the  statute,  an  instruction  to  the  jury  that 
a  sale  made  to  a  purchaser  for  his  own  con- 
sumption and  not  to  sell  again  Is  a  sale  at 
retail,  whether  it  is  made  in  a,  quantity  of 
one  gallon  or  more,  and  that  a  sale  at  whole- 
sale is  a  sale  made  to  one  who  has  the  real, 
or  at  least  the  apparent,  purpose  to  sell 
again  to  his  own  customers,  is  erroneous, 
because  of  its  failure  to  call  to  the  attention 
of  the  jury  the  principal  distinction  between 
sales  at  wholesale  and  sales  at  retail,  viz., 
that  sales  at  wholesale  are  sales  in  large 
quantities,  while  sales  at  retail  are  sales  in 
small  qtiantities.  While  the  apparent  pur- 
pose of  the  purchaser  with  regard  to  a  resale 
may  be  an  important  circumstance  which  it 
is  proper  to  call  to  the  attention  of  the  jury, 
the  decisive  point  is  the  quantity  sold  rather 
than  the  purpose  of  the  purchaser..  Com- 
monwealth V.  Greenwood  (Mass.),  18- 
183. 

Intoxicating  character  of  liquor  sold. 
—  Under  the  statutes  of  South  Dakota,  which 
make  it  a  criminal  olTense  to  engage  in  the 
business  of  selling  or  offering  for  sale  any 
"  spirituous,  vinous,  malt,  brewed,  fermented, 
or  other  intoxicating  liquors  "  at  retail  with- 
out a  license,  the  state,  on  a  prosecution  for 
such  offense,  is  not  obliged  to  prove  that  the 
liquor  sold  by  the  defendant  was  intoxicat- 
ing, provided  it  belonged  to  one  of  the  classes 
of  liquor  mentioned  in  the  statute,  and,  con- 
sequently, an  instruction  to  the  jury  that 
they  can  find  the  defendant  guilty  on  proof 
that  he  sold  liquor  which  was  either  brewed, 
fermented,  or  malt,  the  statute  "  making  such 
liquor  intoxicating,"  is  not  erroneous.  State 
V.  Ely   (S.  Dak.),  18-92. 

In  such  a  prosecution  it  is  not  error  for 
the  court  to  instruct  the  jury  that  they  can 
find  the  defendant  guilty  on  proof  that  he 
sold  "any  mixture  which  contained  any  per- 
centage of  intoxicating  liquors,"  even  though 
the  information  does  not  expressly  charge  a 
sale  of  such  a  mixture,  since  a  sale  of  a  mix- 
ture containing  any  percentage  of  intoxicat- 
ing liquor  would  necessarily  involve  a  sale 
of  such  liquor.     State  v.  Ely  (S.  Dak.),  18- 

i.  Sentence  and  punishment. 

The  charter  of  the  city  of  Atlanta  and  the 
ordinances  passed  under  it  give  authority  tn 
the  recorder,  on  conviction  of  a  person 
charged  with  keeping  spirituous,  fermented, 
or  malt  liquors  for  illegal  sale,  to  sentence 
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him  to  pay  a  fine  of  five  hundred  dollars,  and 
also  to  work  on  the  streets  and  public  places 
of  the  city  for  thirty  days.  Loeb  v.  Jennings 
(Ga.),  18-376. 

j.  Appeal  and  error. 

Proof   of  other  violations   of   law.  — 

In  a  criminal  prosecution  for  the  sale  of 
intoxicating  liquor  in  violation  of  a  local 
option  law,  it  is  not  prejudicial  error  to  ad- 
mit evidence  of  another  such  sale  when  the 
evidence  is  not  introduced  for  the  purpose  of 
showing  another  offense  and  the  court  limits 
the  effect  of  the  evidence  by  appropriate  in- 
structions. State  V.  O'Brien  (Mont.),  10- 
1006. 

7.  Local  Option. 
As  to  constitutionality  of  local  option  laws, 
Bee  supra,  3  d. 


a.  Adoption  of  law. 
(1)  Petition  for  submission  to  voters. 
Signatures.  —  Under  a  liquor  license  act 
making  it  the  duty  of  a  municipal  council 
to  submit  a  local  option  law  to  a  vote  of  the 
municipal  electors  on  the  filing  with  the 
clerk  of  the  municipality  of  "a  petition  in 
writing  signed  by  at  least  tiventy-five  per 
cent,  of  the  total  number  of  persons  .  .  . 
qualified  to  vote  at  municipal  elections,"  a 
document  in  the  form  of  a  petition'  but 
signed  by  only  two  electors,  and  having  at- 
tached to  it  the  signatures  of  others  suffi- 
cient to  make  up  the  required  number  which 
had  been  previously  afiSxed  to  and  detached 
from  other  petitions  in  the  same  form  is  not 
a  sufficient  petition  within  the  meaning  of 
the  statute,  even  in  the  absence  of  any  fraud. 
In  re  Williams   (Can.),  14-481. 

(2)   Consent  of  inhabitants. 
Fraudulent    census    enumeration.    — 

Where  the  proportion  of  the  inhabitants  of 
a  city  whose  consent  is  necessary  to  authorize 
the  sale  of  intoxicating  liquors  therein  varies 
according  to  the  population  of  the  city,  a 
citizen  thereof,  especially  if  he  is  a  resident 
taxpayer,  may  maintain  an  action  to  correct 
a  fraudulent  census  enumeration  of  the  in- 
habitants of  such  city.  Semones  v.  Needles 
(la.),  15-1012. 

The  census  enumerator  who  fraudulently 
added  such  census  is  a  proper  and  necessary 
party  to  such  action,  notwithstanding  the 
fact  that  before  the  commencement  thereof 
he  had  made  his  return  to  the  county  auditor 
and  his  enumeration  had  been  forwarded  to 
the  state  executive  council.  Such  census  enu- 
merator is  properly  taxed  with  the  costs, 
especially  if  he  defended  the  suit.  Semones 
V.  Needles   (la.),  15-1012. 

b.  Mode  of  determining  adoption. 
Province  of  court.  —  In  a  criminal  prose- 
cution for  the  sale  of  intoxicating  liquor  in 
violation    of    a    local   option    law,    it   is   the 


province  of  the  court  to  determine  whether 
the  local  option  law  under  which  the  prose- 
cution is  brought  has  been  adopted,  and  hav- 
ing determined  that  the  law  has  become 
operative,  it  is  proper  for  the  court  to  in- 
struct the  jury  tha.t  such  is  the  case.  State 
V.  O'Brien    (Mont),  10-1006. 

c.  Regularity  and  validity  of  election. 

In  a  criminal  prosecution  for  the  sale  of 
intoxicating  liquor  in  violation  of  a  local  op- 
tion law,  evidence  to  impeach  the  regularity 
of  the  election  adopting  the  local  option  law 
under  which  the  prosecution  is  brought  is 
properly  excluded.  State  v.  O'Brien  (Mont.), 
10-1006. 

In  a  criminal  prosecution  for  the  sale  of 
intoxicating  liquor  in  violation  of  a  local 
option  law,  where  the  law  under  which  the 
prosecution  is  brought  has  been  put  in  force 
by  election  and  other  proceedings  provided 
for  by  statute,  it  is  not  incumbent  on  the 
state  to  show  that  the  election  was  in  all 
respects  regular.  State  v.  O'Brien  (Mont.), 
10-1006. 

d.  Evidence  of  adoption. 

Judicial  notice.  —  On  a  writ  of  review 
from  the  Circuit  Court  to  a  municipal  court 
in  a  prosecution  under  the  local  option  law, 
the  Circuit  Court  cannot  take  cognizance  of 
the  adoption  of  such  law  by  the  voters  of  the 
county,  though  that  fact  was  entered  of  rec- 
ord in  the  municipal  court,  but  the  transcript 
must  contain  the  record  entry  in  question. 
Gay  V.  Eugene  (Ore.),  18-188. 

Certified  copy  of  results  of  election.— 
In  a  criminal  prosecution  for  the  sale  of 
intoxicating  liquor  in  violation  of  a  local 
option  law,  the  adoption  of  a  local  option 
law  may  be  proven  by  a  certified  copy  of  the 
record  of  the  county  commissioners,  showing 
the  result  of  the  election  as  declared  by  the 
board,  and  by  a  certified  copy  of  the  affidavit 
of  the  publisher  of  a  newspaper,  showing  the 
due  publication  of  such  result.  State  v. 
O'Brien   (Mont.),  10-1006. 

e.  Effect  of  adoption. 

Effect  of  adaption.  —  The  adoption  of  a 
local  option  law  in  a  county  prohibits  the 
sale  of  liquors  in  the  incorporated  towns 
therein,  though  the  latter  are  given  by  the 
general  incorporation  law  the  power  to 
license  saloons  within  their  corporate  limits. 
In  re  O'Brien  (Mont.),  1-373. 

The  Oregon  local  option  law  (Laws  1905, 
p.  41),  which  provides  that  its  clauses  may 
be  made  applicable  to  any  county  or  sub- 
division thereof  or  any  precinct  therein  by  a 
vote  taken  at  an  election  ordered  for  the  pur- 
pose, is  in  the  nature  of  a  floating  enactment 
until  it  is  made  applicable  to  a  particular 
locality  in  the  mode  prescribed,  but  when 
this  has  been  done,  the  law  attaches  to  such 
locality  and  relates  back  to  the  date  of  its 
promulsation.  Gav  r.  Euepne  (Ore.),  18- 
188. 
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8.  Civil  Damage  Acts. 
a.  Who  may  su<i. 

Parent  of  intoxicated  person.  —  If  a 

mother  has  been  injured  in  her  means  of  sup- 
port by  the  intoxication  of  lier  minor  son, 
she  has  a  right  of  action  against  one  who 
unlawfully  sold  him  the  liquors  which  caused 
in  whole  or  in  part  the  intoxication,  al- 
though at  the  time  of  such  injury  she  was 
living  with  her  husband  on  whom  she  de- 
pended partly  for  support.  Carpenter  i'. 
Hyman   (W.  Va.).  20-1310. 

Wido'w  of  man  comiuitting  suicide  in 
consequence  of  intosication.  —  The  stat- 
ute permitting  a  married  woman  to  bring  an 
action  on  a  liquor  seller's  bond  for  damages 
sustained  by  her  or  her  children  on  account 
of  such  traffic  in  intoxicating  liquors  author- 
izes such  action  to  be  brought  by  a  woman 
whose  husband  has  died  from  the  use  of  in- 
toxicants, the  recovery  being  not  for  the 
death  but  for  the  loss  of  support.  Stafford 
V.  Levinger    (S.  Dak.),   1-132. 

Intoxication  causing  suicide.  —  Where 
the  sale  of  intoxicating  liquors  to  a  married 
man  results  in  his  suicide  and  is  the  proxi- 
mate cause  thereof,  his  widow  is  entitled  to 
recover,  in  an  action  under  a  civil  damage 
act,  the  damages  she  may  sustain  by  reason 
of  the  loss  of  support  caused  by  her  hus- 
band's death.  Garrigan  v.  Kennedy  (S. 
Dak.),  8-1125. 

b.   Liability  of  owner  of  premises. 

Remedies  against  ovrner.  —  The  Illinois 
Dramshop  Act  gives  three  remedies  against 
one  who  rents  his  property  to  be  used  for  a 
dramshop,  or  knowingly  permits  it  to  be  so 
used,  in  favor  of  a  person  whose  means  of 
support  are  injured  by  reason  of  the  carry- 
ing on  of  the  business.  The  owner  of  the 
property  may  be  sued  jointly  with  the  dram- 
shop keeper  and  subjected  to  a  personal 
judgment,  or  he  may  be  sued  separately  and 
a  personal  judgment  be  recovered  against 
him,  or  a  lien  may  be  enforced  against  the 
property  to  collect  the  judgment  recovered 
against  the  dramshop  keeper.  If  the  owner 
is  sued,  either  with  the  dramshop  keeper  or 
separately,  a  judgment  against  him  is  a  lien 
on  all  his  property  not  exempt,  whether  em- 
ployed in  the  business  of  selling  intoxicating 
liquors  or  not,  and  he  has  the  same  right  to 
contest  the  plaintiff's  cause  of  action  that  he 
would  have  in  any  other  suit;  but  where  it 
is  sought  to  enforce  against  the  owner  a 
judgment  recovered  against  the  dramshop 
keeper  alone,  under  section  10  of  the  statute, 
the  only  property  which  can  be  reached  is 
that  employed  in  the  business,  and  the  issues 
in  the  proceeding  are  determined  by  the  stat- 
ute.    Wall  V.  Allen  (111.)   18-175. 

c.   Proximate  cause  of  injury. 

Suicide.— Where  a  person  commits  suicide 
as  the  result  of  his  previous  intoxication, 
such  intoxication  is  the  proxima'a  cause  of 
his  death,  and  the  seller  of  the  liquor  is  lia- 
ble   therefor     under     a    civil    damage     act, 


whether  the  deceased  was  sober  or  intoxi- 
cated at  the  time  he  committed  suicide. 
Garrigan  v.  Kennedy  (S.  Dak.),  8-1125. 

d.  Parties. 

Joinder  of  defendants.  —  Under  the 
Illinois  Dramshop  Act  authorizing  the  re- 
covery of  damages  for  an  injury  to  the  means 
of  support  caused  by  intoxication,  tlie  owner 
of  a  building  wherein  intoxicating  liquors  are 
knowingly  permitted  to  be  sold  may  be  joined 
as  a  defendant  with  the  occupant  of  another 
building  who  is  engaged  in  selling  such 
liquors.      Hedlund  v.   Geycr    (111.),   14-1055. 

e.    Evidence. 

(1)    Presumption  and  burden  of  proof. 

Intoxication   as   cause    of   suicide.    — 

Under  the  Iowa  Civil  Damage  Act,  giving 
a  right  of  action  to  any  person  injured  in 
person,  property,  or  means  of  support,  "  by 
any  intoxicated  person  or  in  consequence  of 
the  intoxication  "  of  any  person,  the  plaintiff 
in  an  action  for  damages  for  the  death  of 
her  husband  by  suicide  while  intoxicated  does 
not  have  to  prove  that  the  deceased  would 
not  have  committed  suicide  had  not  the  de- 
fendant sold  him  the  liquor  producing  the 
intoxication,  but  establishes  a  right  of  action 
by  proof  that  the  suicide  was  committed 
while  the  deceased  was  in  fact  intoxicated 
by  liquor  unlawfully  sold  him  by  the  defend- 
ant.    Bistline  v.  Ney   (la.),  13-196. 

(2)     Competency    and    admissibilty. 

Support  furnished  liy  husband  when 
sober.  —  In  an  action  by  a  widow  to  recover 
for  the  sale  of  intoxicating  liquors  to  her 
deceased  husband,  who  committed  suicide, 
the  plaintiff  may  testify  regarding  the  sup- 
port of  her  son  and  may  prove  that  her  de- 
ceased husband  was  a  competent  barber,  that 
he  had  a  shop  of  his  own,  and  that  when 
sober  he  furnished  proper  means  of  support 
for  his  wife  and  child.  Garrigan  r.  Kennedy 
(S.  Dak.)_,  8-1125. 

Inability  to  secure  or  retain  xvorh. 
—  In  an  action  by  a  wife  against  a  liquor 
dealer  to  recover  damages  for  the  intoxica- 
tion of  her  husband,  it  is  competent  for  the 
plaintiff  to  show  tliat  the  intoxication  of  the 
husband  prevented  him  from  securing  or 
holding  a  permanent  position  during  the 
time  in  question.  Mathre  v.  Story  Citv  Drus 
Co.   (la.),  8-275.  * 

(3)    Weight   and   sufficiency. 
Sufficiency   to    support   verdict.   In 

an  action  by  a  widow  to  recover  damages 
for  the  sale  of  intoxicating  liquors  to  her 
deceased  husband,  who  committed  suicide, 
the  evidence  held  sufficient  to  justify  a  find- 
ing that  the  sale  of  the  intoxicating  liquors 
by  the  defendant  was  the  proximate  cause 
of  the  death  of  the  deceased.  Garrio'an  v 
Kennedy   (S.  Dak.),  8-1125. 

Kvidonce  reviewed,  in  an  action  by  a  widow 
to  recover  damages  sustained  by  her  in  con- 
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sequence  of  the  sale  of  liquors  to  her  de- 
ceased husband  during  his  lifetime,  and  held 
sufficient  to  justify  the  juty  in  drawing  the 
conclusion  that  the  intoxicating  liquors,  sold 
and  furnished  by  the  defendant  to  the  de- 
ceased caused  the  latter  to  neglect  the  sup- 
port of  his  family,  and  eventually  to  commit 
suicide,  thus  depriving  his  widow  and  son  of 
that  support  to  which  they  were  entitled. 
Garrigan  v.  Kennedy  (S.  Dak.),  8-1125. 

In  civil  damage  cases,  as  in  ordinary  dam- 
age cases  the  evidence  must  afford  data, 
facts,  and'  circumstances,  reasonably  certain, 
from  which  the  jury  may  find  compensation 
for  the  loss  suffered  by  reason  of  the  injury 
proved.  Carpenter  v.  Hyman  (W.  Va.),  20- 
1310. 

f.    Defenses. 

Ignorance  of  habits  of  bnyer.  —  Under 
the  Iowa  Civil  Damage  Act,  the  seller  of  in- 
toxicating liquors  must  "  personally  know  " 
that  the  buyer  is  not  addicted  to  the  exces- 
sive use  of  liquor,  or  have  written  proof  of 
such  fact  from  some  reputable  third  person, 
and  cannot  escape  liability  under  the  act  on 
the  ground  of  ignorance  of  the  habits  of  the 
buyer  and  good  faith  in  making  the  sale. 
Bistline  v.  Ney   (la.),  13-196. 

g.  Trial. 

(1)   Questions  for  jury. 

Dnty  to  apprehend  injnriea.— Whether 

one  who  sells  intoxicating  liquors  is  not 
bound  to  apprehend  that  the  intoxication 
thereby  produced  is  liable  to  cause  unjusti- 
fiable assaults  and  consequent  injury  to  the 
assailant  is  a  question  of  fact  for  the  jury. 
Currier  v.  McKee   (Me.),  3-57.' 

Evidence  in  an  action  under  the  Maine 
Civil  Damage  Act  as  to  the  sale  of  intoxi- 
cants and  the  apprehension  of  the  conse- 
quences by  the  seller  held  properly  submitted 
to  the  jury.      Currier  v.  McKee  (Me.),  3-57. 

Measure  of  damages.  —  In  an  action  by 
a  widow  to  recover  damages  sustained  by  her 
in  consequence  of  the  sale  of  liquors  to  her 
deceased  husband  during  his  lifetime,  the 
question  as  to  the  amount  of  damages  sus- 
tained is  one  for  the  determination  of  the 
jury  under  the  facts  presented  by  the  evi- 
dence. Garrigan  v.  Kennedy  (S.  Dak.),  8- 
1125. 

(2)    Instructions. 

In  cases  arising  under  the  civil  damage 
law  it  is  improper  to  submit  to  the  jury  by 
an  instruction  whether  they  shall  believe  the 
plaintiff  has  been  injured  in  person  as  well 
as  in  means  of  support,  when  there  is  no  evi- 
dence of  injury  to  the  plaintiff's  person. 
Carpenter  v.  Hyman   (W.  Va.),  20-1310. 

h.  Judgment. 

Uen  on  premises.  —  In  a  proceeding 
under  the  Dramshop  Act  of  Illinois  to  sub- 
ject premises  leased  as  a  dramshop  to  the 
lien  of  a  judgment  for  damages  recovered 
against   the   dramshop  keeper,   a   bill   which 


sufficiently  alleges  the  nature  of  the  action 
against  the  dramshop  keeper,  the  recovery 
of  judgment  therein,  the  renting  of  the  prem- 
ises for  the  purpose  of  a  dramshop,  and  the 
knowledge  of  the  owner  that  the  business  of 
selling  intoxicating  liquors  was  carried  on 
therein,  is  not  demurrable  for  failure  to 
allege  the  facts  which  constituted  the  plain- 
tiff's cause  of  action  against  the  dramshop 
keeper.      Wall  t'.  Allen   (III.),  18-175. 

Section  10  of  the  Dramshop  Act  of  Illinois, 
which  provides  that  in  case  any  person  shall 
rent  or  lease  to  another  any  building  or 
premises  to  be  used  or  occupied,  in  whole  or 
in  part,  for  the  sale  of  intoxicating  liquors, 
or  shall  knowingly  permit  the  same  to  be  so 
used  or  occupied,  such  building  or  premises 
so  used  or  occupied  shall  be  held  liable  for 
and  may  be  sold  to  pay  any  judgment  for 
dafnages  and  costs  that  may  be  recovered 
against  the  occupant  in  consequence  of  the 
sale  of  intoxicating  liquors,  under  section  9 
of  the  statute,  and  that  proceedings  may  be 
had  to  subject  the  same  to  the  payment  of 
any  such  judgment,  either  before  or  after 
execution  shall  issue  against  the  property  of 
the  person  against  whom  such  judgment 
shall  have  been  recovered,  is  a  valid  exer- 
cis  of  the  police  power  of  the  state  and  does 
not  violate  any  provision  of  the  constitution. 
Wall  V.  Allen  (111.),  18-175. 

9.  Seaeches  and  Seizuees. 

Nature  of  proceeding.  —  A  proceeding 
under  the  Indiana  statute  of  1907  for  the 
seizure  and  destruction  of  intoxicating  liq- 
uors is  not  a  criminal  action,  but  a  statu- 
tory proceeding  which  is  governed  by  the  rule 
in  civil  actions  so  far  as  applicable,  and,  con- 
sequently, the  failure  of  the  defendant  in 
such  a  proceeding  to  enter  any  plea  to  the 
affidavit  does  not  cause  a  mistrial.  Rose  v. 
State   (Ind.),  17-228. 

Who  may  question  constitutionality 
of  statute.  —  The  constitutionality  of  the 
search  and  seizure  clauses  of  the  Vermont 
statute  making  it  unlawful  to  expose  or  keep 
for  sale  intoxicating  liquor,  cannot  be  chal- 
lenged by  the  violator  of  the  statute  who  is 
not  affected  by  those  clauses,  as  they  can  be 
rejected  without  vitiating  the  remainder  of 
the  statute.      State  v.  Paige   (Vt.),  6-725. 

Summary  destruction.  —  Right  to  a 
jury  trial  in  proceedings  for  the  summary 
destruction  of  intoxicating  liquors.  Kirk- 
land  V.  State   (Ark.),  2-242. 

The  constitutionality  of  an  act  dispens- 
ing with  a  jury  trial  in  proceedings  for  the 
summary  destruction  of  intoxicating  liquors. 
Kirkland  v.  State  (Ark.),  2-242. 

A  proceeding  to  destroy  summarily  intoxi- 
cating liquors  is  not  a  criminal  proceeding 
and  the  allegations  of  the  complaint  need  not 
be  proved  beyond  a  reasonable  doubt.  Kirk- 
land V.  State   (Ark.),  2-242. 

Recovery  by  owner.  —  Where  replevin 
is  brought  for  intoxicating  liquor,  and  after 
obtaining  possession  thereof  the  plaintiff  dis- 
misses his  action,  evidence  that  at  the  com- 
mencement  of   the   litigation    the   defendant 
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held  the  property  as  city  marshal,  under  a 
warrant  issued  by  the  police  court,  justifies 
a  presumption,  in  the  absence  of  anything  to 
suggest  the  contrary,  that  he  was  acting  un- 
der an  ordinance  passed  in  aid  of  the  pro- 
hibitory law  authorizing  the  seizure  and  de- 
struction of  liquor  kept  for  sale  in  violation 
of  the  statute.  Hines  r.  Stahl  (lian.),  17- 
298. 

10.  Actions  fob  Peice  of  Liquobs  Sold. 

Sale  by  nnlicensed  person.  —  No  action 
can  he  maintained  to  recover  the  price  of 
liquor  sold  in  violation  of  the  law  by  a  per- 
son not  licensed  to  sell.  Goldman  i'.  Good- 
rum    (Ark.),  7-359. 

Sale  pending  appeal  from  revocation 
of  license.  —  An  appeal  by  a  dealer  in  in- 
toxicating liquors  from  a  judgment  canceling 
his  license  does  not  supersede  the  judgment, 
and  therefore  any  sale  made  by  the  dealer 
pending  the  appeal  is  unlawful.  Goldman  i'. 
Goodrum   (Ark.),  7-359. 

Sale  made  in  another  state.  —  In  order 
to  avail  himself  of  the  provision  of  the 
North  Dakota  statute  that  no  action  shall  be 
maintained  in  any  court  of  the  state  for  the 
value  of  intoxicating  liquors  sold  in  another 
state  with  the  intent  to  enable  any  person  to 
violate  the  prohibitory  law  of  North  Dakota, 
the  defendant  in  an  action  to  recover  the 
purchase  price  of  intoxicating  liquors  sold 
must  plead  such  intent,  unless  such  intent 
appears  on  the  face  of  the  contract  or  from 
the  plaintiflt's  evidence  necessary  to  establish 
the  contract.  In  the  absence  of  these  con- 
tingencies, it  is  error  to  direct  a  verdict  for 
the  defendant  on  the  ground  of  such  intent. 
Frankel  v.  Hillier   (N.  Dak.),  15-265. 

Under  the  provisions  of  such  statute  mere 
knowledge  by  the  vendor  of  intoxicating 
liquors  lawfully  sold  in  another  state  that 
the  vendee  intended  to  resell  them  in  viola- 
tion of  the  laws  of  North  Dakota,  is  not 
sufficient  to  defeat  an  action  brought  in  the 
latter  state  by  the  vendor  against  the  vendee 
to  recover  the  purchase  price  thereof.  In 
order  to  defeat  such  action  for  the  purchase 
price,  it  must  appear  that  the  vendor  in- 
tended by  such  sale,  in  some  manner,  no  mat- 
ter how  slight,  to  aid  the  vendee  in  his  un- 
lawful design  to  violate  the  laws  of  the  lat- 
ter state.  Frankel  v.  Hillier  (N.  Dak.),  15- 
265. 

The  fact  that  the  contract  of  partnership 
between  the  defendants  in  such  action  was 
for  an  illegal  purpose,  to  wit,  the  unlawful 
traffic  in  intoxicating  liquors,  is,  under  such 
statute,  not  sufficient  to  defeat  a  recovery  by 
the  plaintiflFs,  in  the  absence  of  proof  that 
they  were  connected  in  some  way  with  such 
illegal  contract.  Frankel  v.  Hillier  (N. 
Dak.),  15-265. 

Place  of  sale.  —  Where  pursuant  to  or- 
ders sent  by  a  resident  of  North  Dakota, 
where  the  sale  of  intoxicating  liquors  is  pro- 
hibited, to  Minnesota,  where  the  sale  thereof 
is  permitted,  such  liquors  are  delivered  to 
the  consignee  f.  o.  b.  ears  in  the  latter  state, 
the  sale  takes  place  in  such  state,  and  the 


purchase  price  is  recoverable  in  the  former 
state.  Frankel  v.  Hillier  (N.  Dak.),  15-265. 
Sale  for  prohibited  purpose.  —  Knowl- 
edge on  the  part  of  a  vendor  that  liquor  sold 
by  him  will  or  may  be  used  for  illegal  pur- 
poses by  reselling  it  in  a  house  of  prostitu- 
tion will  not  bar  an  action  to  recover  the 
purchase  price  unless  the  vendor  aids  or 
participates  in  such  illegal  purpose  in  some 
manner  beyond  the  mere  act  of  making  the 
sale.  Washington  Liquor  Co.  v.  Shaw 
(Wash.),  3-153. 


INTOXICATION. 

See  Deunkenness  and  Intoxication. 

As  affecting  criminal  responsibility,  see  As- 
sault AND  Batteey,   1  e. 

Duty  of  carrier  to  intoxicated  passengers,  see 
Careiebs,  6  e   (12). 

Effect  as  contributory  negligence,  see  Cab- 
biebs,  6  j   (2). 

Liability  of  carrier  for  injury  to  passenger 
by  intoxicated  persons,  see  Cabriebs, 
6  e   (4)    (b) 


INVENTED    WORDS. 

Subject  of  trademark  or  trade  name,  see 
Tbademaeks,  Trade  Names,  and  Un- 
faib  Competition,  1. 


INVENTIONS. 

Agreement  by  employee  to  assign  inventions 
to  employer,  see  Masteb  and  Servant, 
1  e. 

Patents  for  inventions,  see  Patents. 


INVESTMENTS. 

Duties  and  liabilities  of  personal  representa- 
tives, see  ExECiTTOES  and  Administba- 
tobs,  8  a. 

Liability  of  trustee's  loss  through  invest- 
ments, see  Tbusts  .and  Thustees,  3  c. 


INVOLUNTARY    CONFESSIONS. 

Admissibility  in  evidence,  see  Criminal  Law, 
6  n   (11)    (b). 


INVOLUNTARY  MANSLAUGHTER. 

See  Homicide,  4  b. 

INVOLUNTARY   SERVITUDE. 

Cnnfininst  .it  hard  labor  for  violating  munici- 
pal ordinance,  see  Criminal  Law,  7  a 
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IBON   SAFE   CLAUSE. 

See  INSTJBANCE,  5  g  (16). 

IKREGUXARITIES. 

Effect  of  irregularities  in  election  or  ballot, 

see  EtECTiows,  7  f. 
Ground   for    collateral    attack   on    judgment, 

see  Judgments,  10. 
Proceeding    to    vacate    streets,    see    Streets 

AND  Highways,  3  c. 

IBKEPABABLE   INJUBY. 

Ground  for  injunctive  relief,  see  Injunc- 
tions. 

IBRESFONSIBILITT. 

Financial  irresponsibility  as  ground  for  in- 
junctive relief,  see  Injunctions,  1  c. 

IBBIGATION. 

Condemnation  of  private  property  for  irriga- 
tion purposes,  see  Eminent  Domain, 
4  b. 

License  to  construct  ditches,  see  License 
(Real  Pbopeety). 

Eight  of  one  irrigation  company  to  use 
property  of  another,  see  Eminent  Do- 
main, 5. 

Contracts.  —  A  stipulation  in  an  irriga- 
tion contract  construed  and  held  to  be  in- 
tended merely  to  fix  the  place  of  delivery, 
and  not  to  interfere  with  the  right  of  the 
consumer  to  use  the  water  on  any  portion  of 
his  land  that  he  may  choose.  Candler  v. 
Washoe  Lake  Reservoir,  etc.,  Co.  (Nev.),  6- 
946. 

A  judgment  for  damages  reviewed  in  an 
action  against  an  irrigation  company  for  the 
destruction  of  growing  crops  resulting  from 
its  breach  of  contract,  and  the  propriety  of 
various  items  included  in  the  judgment 
passed  upon.  Candler  v.  Washoe  Lake  Reser- 
voir, etc.,  Co.    (Nev.),  6-946. 

Measure  of  damages  for  injnry  to 
crops.  —  In  an  action  against  an  irrigation 
company  for  breach  of  a  contract  to  furnish 
water  for  irrigation  purposes,  the  rule  for 
measuring  the  damages  for  the  loss  of  grow- 
ing crops  stated.  Candler  v.  Washoe  Lake 
Reservoir,  etc.,  Co.    (Nev.),  6-946. 

liiability  of  owner  of  ditch.  —  The 
owner  of  an  irrigation  ditch  from  which 
water  seeps  to  the  damage  of  a  neighbor's 
land  is  not  liable  for  the  damage  unless  he 
has  failed  to  exercise  ordinary  care  in  the 
construction  and  maintenance  of  the  ditch. 
Fleming  v.  Lockwood  (Mont.),  13-263. 

An  action  for  damages  for  injuries  to 
property  cansed  by  the  seepage  of  water 
from  the  defendant's  irrigation  ditch  is  nec- 
essarily an  action  of  trespass  on  the  case, 
and  the  burden  of  proof  is  on   the  plaintiff 


to   show   negligenca  on  the  defendant's  part. 
Fleming  v.  Lockwood  (ilont.),  13-263. 

Bates  of  irrigation  company. — Whether 
rates  which  have  been  charged  and  collected 
for  its  services  by  a  public-service  corpora- 
tion, such  as  an  irrigation  company,  are  un- 
reasonable, is  a  proper  subject  for  judicial 
inquiry;  but  the  fixing  of  rates  which  shall 
be  charged  in  the  future  is  a  legislative  act. 
Salt  River  Valley  Canal  Co.  v.  Nelssen 
(Ariz.),  16-796. 

Where  statutes  do  not  define  a  maximum 
lawful  rate  for  the  services  of  a  public-ser- 
vice corporation,  such  as  an  irrigation  com- 
pany, if  prices  are  exacted  which,  in  the 
light  of  all  the  facts  to  be  considered,  are 
unreasonably  high,  one  who  pays  such  prices 
under  protest,  or  under  such  circumstances 
as  do  not  amount  to  acquiescence  in  the 
charge,  may  by  suit  recover  the  excess  over 
a  reasonable  price.  Salt  River  Valley  Canal 
Co.  V.  Nelssen  (Ariz.),  16-796. 

In  determining  whether  a  rate  charged  and 
collected  by  an  irrigation  company  for  its 
services  is  reasonable,  the  effect  of  such  rate 
upon  the  person  to  whom  the  services  are 
rendered  is  as  important  a  factor  as  is  the 
effect  thereof  upon  the  profits  of  the  cor- 
poration, and  consequently,  in  an  action 
against  such  a  company  to  recover  back  the 
excess  charged  by  it  over  a  reasonable  price, 
evidence  which  tends  to  show  the  effect  of 
the  rate  upon  the  consumer  is  properly  ad- 
mitted. Salt  River  Valley  Canal  Co.  v. 
Nelssen    (Ariz.),  16-796. 

Bight  to  appropriate  irater.  —  An 
upper  riparian  owner  is  entitled  to  a  rea- 
sonable use  of  the  water  of  the  stream  for 
irrigation,  although  it  may  diminish  the  flow 
to  a  lower  proprietor,  and  put  the  latter  to 
a  substantial  inconvenience.  Turner  v.  James 
Canal  Co.   (Cal.),  17-823. 

In  California  the  law  is  well  settled  that 
the  so-called  common-law  right  of  each  owner 
of  land  on  a  stream  to  have  the  stream  flow 
by  his  land  without  diminution,  is  subject 
to  the  common  right  of  all  to  a  reasonable 
share  of  the  water  for  purposes  of  irrigation. 
Turner  r.  James  Canal  Co.  (Cal.),  17-823. 

The  right  of  a  riparian  owner  to  the  use 
of  water  bordering  on  his  land  for  the  pur- 
pose of  irrigation  does  not  arise  from  the  fact 
that  the  water  is  flowing,  and  that  any  part 
thereof  taken  from  the  sti-eam  is  immediately 
replaced  by  water  from  the  current  above  it. 
The  right  comes  from  the  situation  of  the 
land  with  respect  to  the  water,  the  oppor- 
tunity afforded  thereby  to  divert  and  use  the 
water  upon  the  land,  the  natural  advantages 
and  benefit  resulting  from  the  relative  posi- 
tions, and  the  presumption  that  the  owner 
of  the  land  acquired  it  with  a  view  to  the 
use  and  enjoyment  of  these  opportunities, 
advantages,  and  benefits.  The  law  has  de- 
clared that  the  use  of  water  for  irrigation, 
so  far  as  it  affects  the  right  of  others  sim- 
ilarly situated,  must  be  reasonable,  and  must 
be  confined  to  a  reasonable  share  thereof,  but 
with  this  limitation  the  right  to  use  water 
on  adjoining  land  for  irrigation  applies  as 
well  to  the  water  of  a  lake,  pond,  slough,  or 
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any  natural  body  of  water,  by  whatever  name 
it  may  be  called,  as  a  running  stream.  Tur- 
ner V.  James  Canal  Co.   (Cal.),  17-823. 

Where  a  slough  is  connected  during  a  por- 
tion of  the  year  with  one  river,  and  during 
the  remainder  of  the  year  with  another  river, 
the  right  of  an  owner  of  land  bordering  on 
the  slough  to  take  water  therefrom  for  irri- 
gation depends  on  the  rights  and  needs  of 
other  lands  riparian  to  the  particular  river 
with  which  the  ^ough  is  connected  at  the 
time  of  the  taking,  i.  e.,  when  the  first  river 
is  running  into  the  slough  the  reasonable 
share  of  water  apportionable  to  lands  ri- 
parian to  the  slough  is  fixed  by  reference  to 
the  rights  and  needs  of  other  lands  riparian 
to  that  river,  and  when  the  second  river  alone 
is  running  into  the  slough,  the  amount  of 
water  which  may  be  taken  is  fixed  by  refer- 
ence to  the  rights  and  needs  of  other  lands 
riparian  to  such  second  river.  Turner  v. 
James  Canal  Co.    (Gal.),   17-823.  ' 

As  regards  the  taking  of  water  for  pur- 
poses of  irrigation,  the  rights  of  persons 
owning  land  adjoining  a  slough  connected 
with  a  river,  are  equal  and  coextensive  with 
those  of  persons  owning  land  bordering  upon 
the  river  itself,  regard  being  had  to  the 
quantity  of  land  of  each,  their  respective  in- 
terests, the  quantity  of  water  in  the  slough 
as  compared  with  that  in  the  river,  the  quan- 
tity the  slough  is  capable  naturally  of  divert- 
ing from  the  river,  and  all  other  circum- 
stances affecting  the  question  of  a  reasonable 
division  of  the  water  in  case  there  should  not 
be  enough  to  supply  the  needs  of  all.  Tur- 
ner V.  James  Canal  Co.   (Cal.),  17-823. 

So  long  as  a  riparian  owner  takes  no  more 
than  his  reasonable  share  of  water  for  irriga- 
tion, and  uses  it  upon  his  riparian  land  with- 
out unreasonable  waste,  other  riparian  own- 
ers below  have  no  right  to  inquire  how,  or 
by  what  means,  or  at  what  place  he  manages 
to  divert  his  share  from  the  stream,  whether 
at  a  point  on  his  own  land,  or  at  some  point 
far  above,  where  the  elevation  of  the  stream 
will  be  sufficient  to  carry  it  by  gravity  to  the 
surface  of  his  land,  or  whether  by  a  dam  and 
headgate,  or  by  pumps  and  buckets.  Turner 
V.  James  Canal  Co.   (Cal.),  17-823. 

An  upper  riparian  owner  cannot  be  de- 
prived of  his  right  to  use  a  reasonable  share 
of  the  water  of  the  stream  for  irrigation 
merely  because  his  use  prevents  the  stream 
from  overflowing  the  land  of  a  lower  riparian 
owner  during  times  of  flood,  and  thus  de- 
prives such  lower  lands  of  the  natural  irri- 
gation resulting  from  the  overflow.  Turner 
1?.  James  Canal  Co.    (Cal.),  17-823. 

Enjoining  interference  irith  flow  of 
■water.  —  A  decree  perpetually  enjoining  an 
irrigation  canal  company  from  preventing  the 
flow  of  water  through  its  canals  on  the  lands 
of  an  appropriator  of  water,  subject  to  the 
payment  of  the  company's  reasonable  charges, 
and  to  its  reasonable  regulations,  should  also 
make  such  water  service  silbject  to  the  prior 
rights  of  any  prior  appropriators  served  by 
the  company.  Salt  River  Valley  Canal  Co. 
V.  Nelssen  (Ariz.),  16-796. 


ISLANDS. 

Storage  of  explosives  on  island  in  navigable 
water,  see  Explosions  and  Explosives, 
1  b. 

ISSUE. 

Birth  of  issue  essential  to  estate  by  curtesy, 
see  CuBTESY,  3. 


ISSUES. 

Identity  of  issues  as  affecting  conclusiveness 
of  judgment,  see  Judgments,  6  b   (3). 

Joinder  of  equitable  and  legal  issues,  see 
Actions. 

JAIL. 

See  Pbisons. 

Liability  of  municipality  for  defective  con- 
dition  of   jail,    see   Municipal    Coepo- 

RATIONS,  9  a. 
Power  to  sentence  to  jail  under  statute  pro- 
viding   for    penitentiary    sentence,    see 
Ckiminal  Law,  7  b  (7). 


JAPANESE. 

Competency  as  witnesses,  see  Witnesses, 
3  b  (7). 

JEOFAILS. 

Aider  of  defects  in  pleading,  see  Pleading, 
11. 

JEOPARDY. 

See  Cbiminal  Law,  5;  Homicide,  12. 

Acquittal  of  receiving  stolen  goods  as  bar  to 
prosecution  for  larceny,  see  Larceny, 
1  a. 

Former  jeopardy  as  ground  for  habeas 
corpus,  see  Habeas  Cobpus,  2. 

Habitual  criminal  statutes  as  putting  of- 
fender twice  in  jeopardy,  see  Criminal 
Law,  7  a  ( 1 ) . 


JEWELS. 

Liability  of  innkeeper  for  jewels  of  guest, 
see  Inns,  Boarding  Houses,  and 
Apartments,  5. 


JOINDER. 

Causes  of  action,  see  Actions. 

Counts  and  offenses  in  crimnial  prosecutions, 

see  Indictments  and  iNroBMATioNs.  7. 
Parties,  see  Parties  to  Actions,  1. 
Parties   on   appeal,   see   Appeal  and  Error 

5  b.  ' 
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'       JOINT  ADVENTURES. 

Distinguished  from  agency,  see  Aotssct,  1  a. 

Analogy    to    partnership.    —    Two    or 

more  persons,  associated  together  in  a  joint 
enterprise,  contemplating  pecuniary  gain  and 
advantages,  under  an  agreement  to  combine 
their  energies,  or  means,  or  both,  for  the  ac- 
complishment thereof,  stand  in  a  relation  of 
confidence  analogous  to  that  subsisting  be- 
tween partners,  and  each  must  observe  to- 
wards the  others  the  utmost  good  faith. 
Berry  i:  Colburn   (W.  Va.),  17-1018. 

One  of  such  persons  cannot,  consistently 
with  equity  and  conscience,  talce  to  himself 
a  secret  profit,  produced  by  the  joint  eflFort 
or  work,  and  all  such  gain  must  be  accounted 
for  in  the  settlement  of  the  social  business 
and  distribution  of  assets,  if  demanded  of 
him.  Berry  v.  Colburn  (W.  Va.),  17- 
1018. 


JOINT  BEQUEST. 

See  Wills,  7  c  (3). 

JOINT   DEBTS. 

Joint  debts  as  subject  to  garnishment  against 
one  creditor  only,  see  Garnishment, 
1  f. 

JOINT   DEFENDANTS. 

Set-off  in  action  against  joint  defendants,  see 
Set-off  and  CotrNTEBCLAiM,  1  b. 


JOINT  EXECUTORS   AND   ADMINIS- 
TRATORS. 

See  ExECTTTOEs  and  Administkatobs. 


JOINT   OBLIGORS. 

Revival  of  debt  by  new  promise,  see  Limita- 
tion OF  Actions,  5  d. 


JOINT  RESOLUTIONS. 

Effect  as  law,  see  Statutes,  1  a. 

JOINT  STOCK  COMPANY. 

Unincorporated    joint    stock    company,    see 
Pabtnebship,  1  a. 


JOINT  TENANTS  AND  TENANTS  IN 
COMMON. 

1.  Cbeation  or  Tenancy  in  Common. 


2.  Eights,     Duties,     and    Liabilities 

INTEE    SE. 

3.  Bights,  Ditties,  and  Liabilities  as 

TO  Thibd  Peesons. 

Enforcement  of  contract  of  sale  by  one  tenant 
in  common,  see  Specific  Pebfqemance, 
3  f  (9). 

Homestead  in  land  held  jointly  by  husband 
and  wife,  see  Homestead,  1. 

Partition  of  joint  property,  see  Pabtition. 

Purchase  by  tenant  in  common  at  tax  sale, 
see  Taxation,  10  f. 

Right  of  tenant  in  common  to  sue  for  con- 
version of  common  property,  see  Tboveb 

AND    CONVEBSION,    3. 

Right    to    maintain    ejectment,    see    Eject- 
ment, 2. 
Right    to    minerals,    see    Mines    and    Min- 

EBALS,   6. 

1.  Cbeation  of  Tenancy  in  Common. 

Persons  who  purchase  land  by  joint  con- 
tributions of  labor  and  money,  taking  the 
title  in  the  names  of  all  of  them,  are  tenants 
in  common.  Schuster  i;.  Schuster  (Neb.), 
18-1078. 

2.  Rights,  Duties,  and  Liabilities  Intee  Se. 

Payment  of  mortgage  by  one  tenant. 

—  Where  one  tenant  in  common  of  mort- 
gaged property  pays  the  mortgage  debt,  he 
is  entitled  to  have  the  lien  of  the  mortgage 
kept  alive  until  his  cotenants  pay  him  their 
respective  shares  of  the  amount  paid  by  him 
to  satisfy  the  mortgage.  Parsons  v.  Urie 
(Md.),  10-278. 

Where  land  owned  in  common  by  adults 
and  infants  is  mortgaged,  and  in  order  to 
avoid  a  sale  some  adult  mortgagors  tender 
the  full  amount  of  the  mortgage  debt,  and 
the  mortgagee  refuses  to  accept  payment  ex- 
cept on  condition  that  the  mortgage  shall  be 
released,  his  purpose  being  to  extinguish  the 
lien  for  the  benefit  of  the  purchasers  of  the 
equity  of  one  of  the  adult  mortgagors,  and 
the  mortgagors  refuse  to  consent  to  such  re- 
lease, but  the  mortgagee  nevertheless  exe- 
cutes the  release  on  payment  of  the  money 
to  him,  a  court  of  quity  will  set  aside  the  re- 
lease as  to  the  entire  mortgage,  and  not 
simply  as  to  the  interests  of  the  infant  mort- 
gagors.     Parsons   r.  Urie    (Md.),   10-278. 

Discharge  of  lien  by  one  tenant.  —  A 
tenant  in  common  who  discharges  a  lien  on 
the  common  property,  has  a  right  to  con- 
tribution from  his  cotenant,  and  as  security 
is  entitled  to  a  lien  on  his  cotenant's  share 
of  the  property.  The  lien  may  be  enforced 
in  equity  by  treating  the  tax  deed  as  valid 
and  subsisting  for  that  purpose.  Roll  i. 
Everett  (N.  J.),  17-1196. 

Purchase  of  common  property  at 
public  sale.  —  Assuming  that  the  circum- 
stances attending  a  purchase  of  the  common 
property  by  a  cotenant  at  a  public  sale  under 
a  power  of  sale  in  a  trust  deed  are  such  as 
to  render  the  sale  voidable  for  bad  faith  on 
the   part  of  the  purchaser,   it  is   incumbent 
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on  a  cotenant  wlio  attacks  the  sale  on  that 
ground  to  act  with  reasonable  promptness. 
A  delay  of  four  years,  during  which  there 
has  been  a  large  appreciation  in  tlie  value  of 
the  property,  is  unreasonable,  and  justifies 
the  court  in  refusing  relief.  Starkweather 
V.  Jenner   (U.  S.),  17-1167. 

In  an  action  by  a  tenant  in  common  to  set 
aside  a  deed  of  the  common  property  to  one 
of  his  cotenants,  made  in  pursuance  of  a 
public  Bale  of  the  property  under  a  power  of 
sale  in  a  trust  deed,  or,  in  the  alternative, 
to  have  the  purchaser  declared  a  trustee  for 
the  common  benefit  of  the  cotenants,  evidence 
examined  and  held  insufficient  to  warrant  a 
decree  in  plaintiff's  favor.  Starkweather  v. 
Jenner  (U.  S.),  17-1167. 

In  a  case  where  a  cotenant  can  properly 
purchase  the  common  property  at  a  public 
sale,  it  is  his  right  to  purchase  at  the  lowest 
price  possible,  provided  he  resorts  to  no 
artifice  to  deter  others  from  bidding;  and 
the  mere  fact  that  the  price  for  which  the 
property  is  knocked  down  is  probably  less 
than  its  estimated  market  value  at  the  time, 
is  not  conclusive  of  fraud  or  bad  faith  on 
the  part  of  the  purchaser,  especially  where 
the  property  is  of  a  speculative  character 
and  much  depressed  at  the  time  of  the 
sale.  Starkweather  v.  Jenner  (U.  S.),  17- 
1167. 

The  principle  which  turns  a  cotenant  who 
buys  for  himself  a  hostile  outstanding  title 
to  the  common  property  into  a  trustee  for 
the  common  benefit,  has  no  proper  applica- 
tion to  a  public  sale  of  the  common  property, 
either  under  legal  process  or  a  power  in  a 
trust  deed.  In  such  a  situation,  the  sale 
not  being  in  anywise  the  result  of  collusion 
or  subject  to  the  control  of  such  a  bidder,  he 
is  as  free,'  all  deceit  and  fraud  out  of  the 
way,  as  any  one  of  the  general  public. 
Starkweather  v.  Jenner    (U.  S.),   17-1167. 

Acquisition  of  tax  title.  —  Where  one 
tenant  in  common  acquires  a  tax  title  or  re- 
deems land  from  a  tax  sale,  his  act  inures  to 
the  benefit  of  his  cotenants  on  their  reim- 
bursing him  for  their  proportionate  share  of 
the  amount  paid  by  him.  Roll  v.  Everett 
(N.  J.),  17-1196. 

ImproTements.  —  In  an  action  for  an  ac- 
counting between  tenants  in  common  the  de- 
fendants, if  they  claim  compensation  for  im- 
provements made  by  their  predecessor  in 
title,  are  chargeable  with  the  rents  due  from 
him,  even  though  no  claim  therefor  has  been 
made  in  the  complaint.  The  statute  of 
limitations  cannot  be  relied  on  by  the  de- 
fendants, because  in  an  accounting  between 
cotenants  improvements  are  regarded  as  paid 
for  pro  tanto  by  the  rents  as  they  accrue. 
Vaughan  v.  Langford   (S.  Car.),  16-91. 

IiiablUtjr  for  rents.  —  There  is  no  fixed 
lien  on  the  property  of  tenants  in  common 
for  rents  due  from  one  cotenant  to  another 
But  in  decreeing  a  sale  for  partition  the  court 
has  the  power,  when  the  rights  of  persons 
holding:  conveyances  of  or  liens  on  the  in- 
terest of  the  cotenant  owing  the  rent  are  not 
prejudiced  thereby,  to  require  the  amount  of 
rent  found  due  to  be  paid  from  the  portion 


of  the  proceeds  of  sale  to  which  such  co- 
tenant  is  entitled.  Vaughan  »;.  Langford  (S. 
Car.),  16-91. 

A  tenant  in  common  who  is  in  sole,  exclu- 
sive, and  adverse  possession  under  claim  of 
title,  is  liable  to  his  cotenant  for  an  account- 
ing for  rents  and  profits.  Schuster  v. 
Schuster   (Neb.),  18-1078. 

Actions.  —  A  tenant  in  common  may, 
even  after  the  alienation  of  his  interest, 
maintain  an  action  for  waste  committed  by 
his  cotenant  before  such  alienation.  Hooli- 
han  V.  Hoolihan   (N.  Y.),  15-269. 

Iiimltation  of  actions.  —  An  action  for 
the  recovery  of  rents  and  T)rofits  from  a 
cotenant  is  not  barred  by  the  statute  of 
limitations  until  four  years  have  elapsed 
from  the  accruing  of  such  action.  Schuster 
V.  Schuster  (Neb.),  18-1078. 

3.  Rights,  Duties,  and  Liabiuties  as  to 
Thibd  Pehsons. 

Conveyance  of  easement  by  one  ten- 
ant. —  A  conveyance  by  one  tenant  in  com- 
mon, of  the  right  to  construct  and  maintain 
poles  and  wires  over  the  common  estate,  is 
void  as  against  the  cotenant  who  neither 
affirms  nor  ratifies  the  conveyance,  and  such 
right  cannot  be  enforced  against  one  who 
subsequently  acquires  the  land  by  deed  from 
both  tenants.  Benjamin  v.  American  Tel., 
etc.,  Co.   (Mass.),  13-306. 

A  purchaser  of  land  from  tenants  in  com- 
mon does  not  take  the  land  subject  to  an 
easement  granted  by  the  two  tenants  in  com- 
mon separately,  where  neither  conveyance  of 
the  easement  purports  to  ratify  or  affirm  the 
conveyance  by  the  other  tenant,  and  one  of 
the  conveyances  is  not  recorded.  Benjamin 
V.  American  Tel.,  etc.,  Co.    (Mass.),   13-306. 


JOINT   TORTFEASORS. 

See  Torts. 

Judgment  against  one  of  several  joint  tort- 
feasors, see  Judgments,  4. 

Release  of  one  as  release  of  all,  see  Release 
AND  Discharge,  4. 

Removal  of  action  against  joint  tortfeasors, 
see  Removal  of  Causes. 


JOINT  TRUSTEES. 

See  Trusts  and  Trustees,  3  b  (6). 

JOINT  WILLS. 

Definition,  see  Wills,  2. 
Revocation,  see  Wills,  6  b   (2). 
Validity  and  requisites,  see  Wlixs,  3  i. 

JOURNAL. 

Legislative  journals,  see  Statutes,  1  d;  1  f. 
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JUDGES. 

1.  APPOINTSIENT        and        QUAUmCATION, 

986. 

2.  Compensation,  987. 

3.  PowEBS  AND  Duties,  987. 

a.  In  genera],  987. 

b.  Appointing  power,  987. 

c.  Power    after   expiration   of    term 

of  office,  987. 

d.  Powers  of  successor,  988. 

4.  Disqualification,  988. 

a.  Pecuniary  interest,  988. 

b.  Relationship  to  parties,  988. 

( 1 )  In  general,  988. 

(2)  Consanguinity,  988. 

(3)  Affinity,  988. 

(4)  Waiver  of  objection,  988. 

e.  Bias  or  prejudice,  988. 

5.  Special  or  Substitute  Judges,  989. 

See  CouETS;  Justices  op  the  Peace. 
Absence  of  judge  during  criminal  trial,  see 

Criminal  Law,  9  b  (5). 
Acceptance  of  bribes,  see  Beibeey. 
Bias   or   prejudice   of   judge   as   ground    for 

cliange  of  venue,  see  Change  of  Venue, 

1  d. 
Change  of  judges  in  criminal  cases,  see  Ceim- 

INAL  Law,  6  k. 
Compelling  exercise  of  judicial  functions,  see 

Mandamus. 
Competency   to   testify   as   to  occurrences   in 

judicial   hearing,    see    Witnesses,   3    b 

(8). 
Conduct   and   comments    of   trial   judge,   see 

Trial,  5, 
Examination  of  witnesses  by  trial  judge,  see 

Witnesses,  4  b. 
Power  of  county  judge  to  accept  resignation 

of  justice  of  the  peace,  see  Justices  of 

THE  Peace,  1  b. 
Power  to  admit  to  bail,  see  Bail,  2. 
Restraining   illegal    judicial    acts,    see    Pro- 
hibition, 3. 
Right  to  act  on  personal  knowledge  without 

evidence,  see  Pleading,  1. 
Validity  of  statute  conferring  judicial  func- 
tions, see  Constitutional  Law,   21. 
View  of  premises  by  judge,  see  Trial,  9. 
Words    spoken    in    judicial    proceedings    as 

privileged,  see  Libel  and  Slander,  3  b. 

1.  Appointment  and  Qualification. 

Who  may  appoint.  —  Under  the  consti- 
tution and  statutes  of  Kentucky,  a  city  board 
of  council  has  power  to  fill  by  appointment  a 
vacancy  occurring  in  the  office  of  police  judge, 
whether  that  office  was  originally  filled  by 
election' or  appointment.  The  governor  of 
the  state  has  no  authority  to  fill  such  va- 
cancy.     Traynor   v.   Beckham    (Ky.),   3-388. 

Qnalifioation  by  filing  oath  and 
bond.  —  The  Wisconsin  statutes  providing 
for  the  filing  of  the  oath  of  office  of  a  county 
judge  in  the  office  of  the  clerk  of  the  Circuit 
Court  and  requiring  that  his  bonds  shall  be 
recorded  by  him  in  the  office  of  the  register 


of  deeds  are  not  strictly  mandatory,  and  the 
office  does  not  become  vacant  by  reason  of 
the  fact  that  the  judge  elect  files  his  oath  of 
office  in  the  office  of  the  county  clerk  instead 
of  the  office  of  the  clerk  of  the  Circuit  Court, 
or  by  reason  of  delay  In  recording  his  bonds. 
State  ex  rel.  Dithmar  v.  Bunnell  (Wis.),  11- 
560. 

Collateral  attack  on  title  to  office.  — 
A  judge's  title  to  the  office  cannot  be  ques- 
tioned in  an  action  brought  before  him. 
State  V.  Bednar  (N.  D.),  20-458. 

De  facto  jndge.  —  Under  the  Colorado 
constitution  providing  for  the  election  in 
each  organized  county  of  a  judge  who  shall 
be  judge  of  the  County  Court,  and  that  such 
courts  shall  be  courts  of  record  and  exercise 
a  defined  jurisdiction,  a  judge  elected  to  the 
office  of  county  judge  under  an  unconstitu- 
tional charter  provision  increasing  the  num- 
ber of  judges  in  the  county  to  two  and  chang- 
ing the  time  of  election  is  in  the  discharge  of 
the  duties  of  a  legally  existing  office  and  all 
his  acts  in  the  discharge  of  the  duties  of  such 
office  must  be  upheld  as  the  acts  of  a  de 
facto  oflieer.  Butler  v.  Phillips  (Colo.),  12- 
204. 

Term  of  office.  —  Under  the  Wisconsin 
statutes,  where  a  vacancy  occurs  in  the  office 
of  county  judge,  the  governor's  appointee  to 
fill  the  vacancy  is  entitled  to  hold  until  the 
first  Monday  of  June  next  succeeding  the' ap- 
pointment, or  until  his  successor  is  duly 
elected,  or  appointed,  and  qualified.  In  all 
cases  of  vacancy  in  this  office  an  election  to 
fill  such  vacancy  is  required  to  be  held  on 
the  first  Tuesday  of  April  next  after  the  va- 
cancy shall  happen.  State  ea;  rel.  Dithmar 
V.  Bunnell   (Wis.),  11-560. 

The  Wisconsin  statute  which  went  into 
effect  April  21,  1905,  and  proviAd  that  all 
county  judges  theretofore  "  appointed  to  fill 
vacancies  shall  hold  and  continue  in  office 
until  the  first  Monday  in  January,  1906,"  is 
not  retroactive  in  its  operation  so  as  to  ex- 
tend until  that  date  the  term  of  office  of  a 
county  judge  previously  appointed  to  fill  a 
vacancy,  where  by  statute  already  in  effect 
his  successor  had  been  elected  on  April  4, 
1905,  to  fill  the  part  of  the  term  from  June 
5,  1906,  to  January  1,  1906.  The  legislature 
had  no  power  to  nullify  the  election  of  April 
4,  even  if  so  intended,  or  to  bar  the  elected 
judge  from  taking  the  office  to  which  he  had 
been  elected  under  the  existing  statute. 
State  ea;  rel.  Dithmar  v.  Bunnell  (Wis.),  11- 
560. 

Article  VII.  of  the  constitution  of  Wiscon- 
sin creates  the  office  of  justice  of  the  Su- 
preme Court  and  fixes  the  term  of  office  and 
])rovides  for  filling  the  same,  while  article 
IV.  prohibits  the  legislature  from  changing 
the  salarv  of  any  public  officer  during  "his 
term  of  office."  The  term  of  office  fixed  by 
article  VIT.  is  a  unit,  including,  .so  far  as 
that  article  is  concerned,  periods  within  the 
full  term  of  incumbency  by  appointment  or 
election  to  fill  a  vacancy.  State  ».  Frear 
(Wis.),  16-1019. 

Whether  the   phrase  "  his  term  of  office " 
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in  article  IV.  of  the  constitution  of  Wiscon- 
sin relates  to  an  incumbency  of  the  office 
under  a  particular  election  or  appointment, 
or  to  the  full  term  of  the  office  of  justice  of 
the  Supreme  Court,  created  by  article  VII., 
is  not  so  free  from  doubt  as  not  to  be  open 
to  solution  by  'judicial  construction.  The 
language  of  article  IV.  is  ambiguous,  and 
might,  as  an  original  proposition,  be  re- 
garded as  treating  with  the  term  of  office 
created  by  article  VII.  or  any  particular  in- 
cumbency, whether  of  a  full  term  or  part  of 
a  term.      State  c.  Frear   (Wis.),  16-1019. 

2.  Compensation. 

Increased  pay  for  additional  duties. 

—  The  Kansas  statute  of  1907  (c.  232)  con- 
tains a  provision  increasing  the  salaries  of 
district  judges  performing  the  services  speci- 
fied from  $3,000  to  $3,500  per  annum.  Sec- 
tion 13  of  article  3  of  the  constitution  pro- 
vides that  judges  of  the  District  Courts  shall 
receive  such  compensation  for  tneir  services 
as  may  be  provided  by  law,  which  shall  not 
be  increased  during  their  terms  of  office,  and 
that  they  shall  receive  no  fees  or  perquisites. 
In  the  light  of  this  constitutional  provision, 
it  must  be  held  that  district  judges  in  office 
when  the  statute  took  effect  were  obliged  to 
render  the  increased  service  without  in- 
creased compensation  for  the  remainder  of 
their  terms.  Moore  v.  Nation  (Kan.),  18- 
397. 

Bight  of  appointee  to  fill  vacancy  to 
increased  cosnpeusation.  —  In  view  of  the 
uniform  practical  construction  given  by  the 
administrative  officers  of  the  state  to  arti- 
cles IV.  and  VII.  of  the  constitution  of  Wis- 
consin for  many  years,  it  must  be  held  that 
a  justice  of  the  Supreme  Court  who  is  ap- 
pointed to  fill  a  vacancy,  after  an  increase 
in  the  salary  of  the  office  has  been  made,  is 
entitled  to  compensation  at  the  increased 
rate,  although  the  increase  was  not  ma4e 
until  after  the  election  of  the  justice  in 
whose  place  he  is  appointed.  State  c.  Frear 
(Wis.),  16-1019. 

3.  PovirEHS  AND  Duties 


a.  In  general. 

Performing  duties  of  jnry  commijg- 
sioner.  —  The  Kansas  statute  (Laws  1907, 
c.  232)  requires  the  judge  of  the  District 
Court  in  certain  counties  to  perform  the  du- 
ties of  jury  commissioner,  and  authorizes 
him  to  appoint  a  jury  clerk  to  assist  him  in 
the  performance  of  such  duties.  The  duties 
thus  prescribed  are  not  administrative  in 
character,  fall  within  the  scope  of  the  office 
of  judge  of  the  District  Court,  and  do  not 
appertain  to  another  office  within  the  mean- 
ing of  section  13  of  article  3  of  the  constitu- 
tion forbidding  a  judge  of  the  District  Court 
to  hold  any  other  office  of  profit  or  trust. 
Moore  ».  Nation    (Kan.),  18-397. 

Keeping  acconnt  of  fees  and  expendi- 
tures. —  The  statutory  duty  of  a  county 
judge  to  keep  an  account  of  his  fees,  emolu- 


ments, expenditures,  etc.,  and  to  have  those 
accounts  accurate  and  truthful,  is  a  minis- 
terial duty.  Hamma  v.  People  (Colo.),  15- 
655. 

b.  Appointing  power. 

Appointment  of  board  of  equalizers. 

—  A  statute  creating  a.  board  to  review  the 
equalization  of  taxes  by  a  county  board,  and 
providing  for  the  appointment  of  members  by 
the  circuit  judge,  is  not  unconstitutional  be- 
cause it  imposes  nonjudicial  powers  upon  the 
circuit  judge.  Foster  i\  Eowe  (Wis.),  8-59.5. 
Appointment  of  county  board  of  con- 
trol. —  The  provisions  of  the  Minnesota  stat- 
utes requiring  the  judges  of  the  District 
Court  of  a  specified  county,  or  a.  majority  of 
them,  to  appoint  the  members  of  the  board 
of  control  of  such  county  are  unconstitu- 
tional, because  they  assume  to  impose  on 
members  of  the  judicial  department  powers 
and  functions  which  are  by  the  constitution 
of  the  state  assigned  to  another  department 
of  the  government.  Young  v.  Brill  (Minn.), 
10-425. 

The  provision  of  the  Minnesota  statute  re- 
quiring the  judges  of  the  District  Court  of  a 
specified  county  to  appoint  the  members  of 
the  board  of  control  of  such  county  is  un- 
constitutional as  imposing  upon  the  judiciary 
duties  belonging  to  another  department  of 
the  government.  State  ew  rel.  Young  v.  Brill 
(Minn.),  10-425. 

Appointment  of  reviser  of  statutes.— 
The  Wisconsin  statute  (Laws  1909,  c.  5461) 
a  statute  providing  for  the  revision  of  the 
statute  law  of  the  state  by  creating  the  of- 
fice of  "  revisor  of  the  statutes,"  prescribing 
his  duties,  and  providing  that  the  justices 
of  the  Supreme  Court  and  the  attorney-gen- 
eral shall  appoint  the  revisor,  fix  his  salary, 
have  the  power  to  remove  him,  approve  the 
appointment  of  his  assistants,  and  approve 
the  printing  of  any  compilation  of  the  stat- 
utes, is  not  unconstitutional  as  investing  the 
judges  with  executive  or  legislative  power, 
or  as  conferring  on  them  an  office  not  judi- 
cial ;  but  it  merely  imposes  on  them  admin- 
istrative duties  which  they  may  be  required 
to  perform  as  helpful  or  necessary  in  the 
performance  of  their  purely  judicial  duties. 
In  re  Appointment  of  Revisor  (Wis.),  18- 
1176. 

Appointment  of  board  of  county  reg- 
istrars. —  The  duty  devolving  on  the  judge 
of  a  Superior  Court  under  the  Political 
Code,  §§  50,  51,  providing  for  the  appoint- 
ment of  a  board  of  county  registrars,  is  an 
official  act.     Elliott  v.  Hipp    (Ga.),   20-423. 

0.  Power  after  expiration  of  term  of  office. 

Under  the  Utah  statute  a  judge  who  has 
tried  a  case  may  settle  and  sign  a  bill  of 
exceptions  after  he  ceases  to  hold  office,  not- 
withstanding the  provision  of  tlie  state  con- 
stitution limiting  the  term  of  ofHce  of  judges 
to  a  specified  number  of  yearsj,  as  the  con- 
stitution gives  the  legislature  power  to  pro- 
vide by  law  how  appeals  shall  be  taken. 
Larkin  r.  Saltair  Beach  Co.   (Utah),  8-977. 
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d.  Powers  of  successor. 

Motion  for  new  trial  pending  before 
predecessor.  —  Power,  under  the  federal 
statute,  of  the  successor  of  a  judge  who  dies 
pending  a  motien  for  a  new  trial,  to  grant 
a  new  trial.  Penn  Mutual  Life  Ins.  Co.  v. 
Ashe   (U.  S.),  7-491. 

Duty  of  the  successor  of  a  judge  who  dies 
pending  a  motion  for  a  new  trial,  to  grant 
a  new  trial.  Penn  Mutual  Life  Ins.  Co.  v. 
Ashe   (U.  S.),  7-491. 

Where  the  unsuccessful  party  to  an  action, 
without  laches  on  his  part,  loses  the  benefit 
of  his  exceptions  by  the  death  of  the  trial 
judge  pending  the  determination  of  a  motion 
for  a  new  trial,  a  new  trial  will  be  granted. 
Penn  Mutual  Life  Ins.  Co.  v.  Ashe  (U.  S.), 
7-491. 

Under  the  federal  statute,  where  steno- 
graphic notes  are  taken  of  the  evidence  in  a 
criminal  prosecution  in  a  federal  court,  and 
the  trial  judge  dies  after  a  verdict  of  guilty 
and  while  a  motion  for  a,  new  trial  is  pend- 
ing, his  successor  may  pass  on  and  grant  or 
deny  the  motion.  Meldrum  v.  United  States 
(U.  S.),  10-324. 

Under  the  federal  statute,  where  steno- 
graphic notes  are  taken  of  the  evidence  in  a 
criminal  prosecution  in  a  federal  court,  and 
the  trial  judge  dies  after  a  verdict  of  guilty 
and  while  a  motion  for  a  new  trial  is  pend- 
ing, his  successor  may  not  only  deny  the  mo- 
tion but  may  render  a  judgment  upon  the 
verdict.  Keldrum  v.  United  States  (U.  S.), 
10-324: 

4.    DlSQDALIFICATrON. 

a.   Pecuniary   interest. 

Taxpayer  of  county.  —  The  fact  that 
the  president  judge  of  the  court  in  which  an 
action  against  a  county  is  brought  is  a  prop- 
erty owner  and  taxpayer  in  the  county  does 
not  operate  to  disqualify  him  to  hear  the 
cause  under  a  statute  disqualifying  any 
judge  "  personally  interested  in  the  event  of 
such  cause,  or  in  the  question  to  be  deter- 
mined thereby."  Brittain  v.  Monroe  County 
(Pa.),  6-617. 

Consumer  of  -water  snpplied  by  city. 
—  A  judge  who  is  a  consumer  of  water  from 
waterworks  owned  by  a  city  is  disqualified  to 
hear  and  determine  a  suit  in  equity  brought 
by  consumers  of  the  water  in  behalf  of  them- 
selves and  all  other  persons  in  the  same  situ- 
ation to  enjoin  the  city  from  increasing  the 
water  rates.  Grafton  v.  Holt  (W.  Va.),  6- 
403. 

A  judge  who  is  disqualified  as  a  consumer 
from  sitting  in  a  suit  to  enjoin  a  city  from 
increasing  the  water  rates  charged  consumers 
is  not  rendered  competent  by  a  statute  pro- 
viding that  the  fact  that  a  judge  is  a  citi- 
zen and  taxpayer  of  a  municipal  corporation 
shall  not  disqualify  him  from  sitting  in  a 
cause  in  which  the  corporation  is  interested, 
as  water  rates  exacted  by  a  municipal  corpo- 
ration from  actual  consumers  are  not  taxes, 
arafton  v.  Holt  (W.  Va.),  8-403. 


b.  Kelationship  to  parties. 
( 1 )    In  general. 

Party  in  interest.  —  In  the  provision  of 
the  Arkansas  constitution  with  reference  to 
the  disqualification  of  a  judge  who  is  related 
by  consanguinity  or  aflBnity  to  either  of  the 
parties  to  a  cause,  the  ward  "  party "  in- 
cludes any  one  who  has  a  direct  pecuniary 
interest  in  the  result  of  the  suit,  though  not 
a  party  to  the  record  and  not  necessarily 
bound  by  the  judgment.  Johnson  v.  State 
(Ark.),  15-531. 

Relative  becoming  party  pending 
suit.  —  Notwithstanding  the  Michigan  stat- 
ute providing  that  "all  cases  made,  motions 
for  new  trials,  and  bills  of  exceptions  and 
settlement  of  cases  for  review,  .  .  .  shall 
be  heard,  settled,  and  certified  by  the  judge 
before  whom  the  trial  or  hearing  was  had," 
a  judge  is  disqualified  to  determine  a  motion 
to  set  aside  certain  judgments  where  subse- 
quent to  the  rendition  of  such  judgments  a 
person  related  to  the  judge  has  become  a 
party.  Bliss  v.  Caille  Brothers  Co.  (Mich.), 
12-513. 

( 2 )    Consanguinity. 

Attorney  employed  on  contingent  fee. 

—  Under  such  provision,  a  judge  who  is  re- 
lated within  the  fourth  degree  of  consan- 
guinity, which  is  the  line  of  prohibition  un- 
der the  Arkansas  statute,  to  an  attorney 
who  has  a  contingent  interest  in  the  amount 
sought  to  be  recovered,  is  disqualified.  John- 
son V.  State   (Ark.),  15-531. 

(3)    Affinity. 

Wbat  constitutes  relation  by  affinity. 

—  The  doctrine  of  affinity  relationship  is 
subject  to  the  limitation  that  a  husband  is 
related  by  affinity  only  to  the  blood  relations 
of  his  wife  and  that  a  wife  is  related  by  af- 
finity only  to  the  blood  relations  of  her  hus- 
band. Bliss  (•.  Caille  Brothers  Co.  (Mich.), 
12-513. 

Wife's  second  cousin,  —  A  judge  is  not 
disqualified  to  try  a  cause  by  reason  of  the 
fact  that  he  and  one  of  the  parties  married 
second  cousins,  but  he  is  disqualified  to  try 
a  cause  to  which  his  wife's  second  cousin  is 
a  party.  /  Bliss  v.  Caille  Brothers  CO. 
(Mich.),   12-513. 

(4)   Waiver  of  objection. 

In  the  absence  of  statute,  the  action  of 
the  board  of  commissioners,  appointed  in  a 
drainage  proceeding,  a  member  of  which  is 
interested  in  the  subject-matter  of  the  pro- 
ceeding, is  not  void,  but  voidable  only,  and 
objection  to  the  disqualification  is  waived  by 
taking  part  in  the  proceedings  ^,'ith  knowl- 
edge thereof.  Carr  v.  Duhme  (Ind.),  10- 
967. 

c.   Bias   or   prejudice. 

Public  confidence  in  the  judicial  system 
and  courts  of  justice  of  a  state  demands 
that  cases  shall  be  tried  by  unprejudiced  and 
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unbiased  judges.  Day  v.  Day  (Idaho),  10- 
260. 

By  the  provision  of  the  Idaho  constitution 
that  "  right  and  justice  shall  be  adminis- 
tered without  sale,  denial,  delay,  or  preju- 
dice," as  well  as  by  the  unwritten  dictates 
of  natural  justice,  the  courts  of  a  state  are 
commanded  to  administer  justice  without 
prejudice.     Day  c.  Day   (Idaho),  10-260. 

Political  bias.  —  The  allegation  that  a 
judge  is  active  in  aiding  one  faction  of  a 
political  party  in  a  county  to  gain  control  of 
the  party  and  the  politics  of  the  country,  in 
order  to  further  his  political  purposes  and 
interests  and  those  of  a  faction  with  which 
he  is  in  sympathy,  does  not  disqualify  him 
from  passing  on  an  application  to  enjoin  the 
registrars  from  filing  a  registration  list  al- 
leged to  have  been  prepared  by  them  with 
the  names  of  certain  persons  opposing  such 
faction  illegally  left  off  for  the  purpose  of 
gaining  such  control,  aifd  to  compel  them  by 
mandamus  to  place  such  names  on  the  regis- 
tration list.     Elliott  V.  Hipp   (Ga.),  20-423. 

While  the  petition  and  the  amendment 
thereto  aver  political  interest  and  activity 
on  the  part  of  the  judge  in  whose  jurisdic- 
tion the  case  falls,  and  an  attempt  and  con- 
spiracy on  his  part  with  others  to  dominate 
and  control  the  polities  of  the  county  in  his 
own  interest  and  that  of  otliers,  the  allega- 
tions made  do  not  show  that  he  has  any 
pecuniary  interest  in  the  result  of  the  liti- 
gation, nor  do  they  state  any  other  facts 
sufficient  to  render  him  disqualified  from  pre- 
siding in  the  case.  Elliott  v.  Hipp  (Ga.), 
20-423. 

Hostility  to  liquor  traffic.  —  In  a  local 
option  election  contest  instituted  by  persons 
favoring  the  sale  of  liquor,  an  affidavit  filed 
by  the  contestants  which  states  that  the 
trial  judge  is  biased  against  the  liquor  traf- 
fic, but  which  admits  that  the  official  integ- 
rity of  the  judge  is  unquestioned  and  ex- 
pressly states  that  the  judge  is  not  person- 
ally hostile  to  or  biased  against  the  contest- 
ants, is  not  sufficient  to  disqualify  the  judge 
from  hearing  the  contest.  Erwin  v.  Benton 
(Ky.),  9-264. 

5.  Special  or  Substitute  Judges. 

Authority  to  change  judge.  —  Under 
the  Oklahoma  statute  but  one  change  of 
judge  can  be  had.  Johnson  r.  State  (Okla.), 
18-300. 

Waiver  of  objections.  —  Assuming  that 
the  defendant  in  a  prosecution  against  him 
for  crime  could  by  appropriate  action  in  the 
trial  court  in  the  way  of  pleas,  objections, 
or  otherwise,  have  raised  the  question  as  to 
the  authority  and  jurisdiction  of  the  judge 
of  the  Criminal  Court  of  Record  for  another 
county  to  preside  over  the  court  in  the  trial 
of  such  case,  where  such  judge  is  acting  un- 
der an  order  of  the  governor,  based  on  sec- 
tion 3871  of  the  General  Statutes  of  1906, 
where  no  objections  to  the  authority  or  ju- 
risdiction of  such  judge  were  made  in  the 
trial  court  and  no  action  of  any  kind  taken 
by  the  defendant  toward  raising  such  ques- 
tion, he  will  be  deemed  to  have  waived  by 


his  silence  and  such  privilege  or  right  he 
may  have  had,  and  will  not  be  permitted  to 
raise  such  question  for  the  first  time  in  the 
appellate  court.  Tillman  v.  State  (Fla.),  19- 
91. 

An  objection  to  the  appointment  of  a 
special  judge  to  try  a  cause,  or  to  his  sittiu^;; 
in  the  cause,  must  be  made  at  the  time  oi 
the  act  complained  of,  or  it  will  be  deemesl 
on  appeal  to  have  been  waived.  Perry  v. 
Pernet   (Ind.),  6-533. 

Where  an  action  is  tried  before  a  special 
judge  selected  by  the  parties,  an  objection 
that  such  judge  has  failed  to  take  the  oath 
of  office  is  waived,  if  not  raised  during  the 
trial.     Johnson  v.  Jackson   (Ky.),  17-699. 

Presence  o£  regular  judge.  —  The  fact 
that  the  regular  judge  of  a  district  may  hold 
court  in  the  same  district  and  at  the  same 
time  that  a  special  judge  is  trying  a  case, 
in  no  manner  affects  the  jurisdiction  of  the 
special  judge  to  try  such  case.  Johnson  v. 
SUte   (Okla.),  18-300. 
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See  Divorce,  6;  Ejectment,  8;  Mechanics' 
Liens,  10;  Replevin,  8. 

Appealable  judgments,  see  Appeal  and 
Ebbob.  4. 

Applieatiou  of  doctrine  of  res  judicata  to  ex- 
tradition proceedings,  see  Extradi- 
tion, 1. 

Collateral  attack,  see  Adoption  of  Children. 

Condemnation  proceedings,  see  Eminent  Do- 
main, 9  1. 

Confession  of  judgment  by  married  woman, 
see  Husband  and  Wife,  1  b. 

Decision  on  appeal,  see  Appeal  and  Error,  16. 

Decrees  in  equity,  see  Equity,  3  f;  Injunc- 
tions, 3  e. 

Deficiency  judgments  in  foreclosure  actions, 
see  Mortgages  and  Deeds  of  Trust, 
13  g. 

Demanding  cause  for  proper  judgment,  see 
Appeal  and  Error,' 16  d. 

Effect  of  decision  on  habeas  corpus,  see 
Habeas  Corpus,  6  b. 

Effect  of  decree  in  suit  between  strangers  as 
cloud  on  title,  see  Quieting  Title  — 
Removal  op  Cloud,  2. 

Effect  of  judgment  against  agent  of  undis- 
closed principal,  see  Agency,  3  g  ( 2 ) . 

Effect  of  judgment  against  nonresident  with- 
out personal  service  as  giving  right  to 
set  aside  fraudulent  conveyance  by 
judgment  debtor,  see  Fraudulent  Con- 
veyances, 4  a. 

Effect  of  judgment  in  conversion  as  transfer 
of  title  to  defendant,  see  Trover  and 
Conversion,  5  f. 

Effect  on  garnishment  of  vacating  judgment 
in  principal  case,  see  Garnishment, 
3  it. 

Effect  on  surety's  liability  of  judgment 
against  principal,  see  Suretyship,  5. 

Enforcement  of  decree  for  money,  see  Equity, 
2  f . 

Enforcing  judgment  lien  against  land  fraudu- 
lently conveyed,  see  Limitation  op 
Actions,  4  a   (2)    (d). 

Entry  of  judgment  as  affecting  time  for  ap- 
peal, see  Appeal  and  Error,  7  d. 

Equitable  relief  against  judgments,  see  In- 
junctions, 2  e    (2). 

Error  of  judgment  as  negligence,  see  Master 
AND  Servant,  3  e   ( 1 ) . 

Exemption  from  lien  of  judgment,  see  Home- 
stead, 3. 

Extraterritorial  operation,  see  Adoption  of 
Children. 

Foreign  decree  for  alimony,  enforcement,  see 
Alimony  and  Suit  Money,  4  h. 

Full  faith  and  credit  to  judgments  of  other 
states,  see  Alimony  and  Suit  Money, 
4i, 


In  actions  against  partnerships,  see  Partner- 
ship, 5  d  (4). 

In  criminal  cases,  see  Criminal  Law,  7. 

In  justices  courts,  see  JU'feTiCES  op  the 
Peace,  4. 

Judgment  against  principal  as  bar  to  action 
against  agent,  see  Agency,  3  c. 

Judgment  on  pleadings  in  actions  to  foreclose 
mortgages,  see  Mortgages  and  Deeds 
op  Trust,  13  g. 

Limitation  of  action  on  foreign  judgment,  see 
Limitation  op  Actions,  2  a. 

Limtiation  of  actions  on  foreign  judgments, 
see  LntiTATiON  of  Actions,  3. 

Modification  of  decree  for  alimony,  see  Ali- 
mony and  Suit  Money,  4  g. 

Modification  of  judgment  by  appellate  court, 
see  Appeal  and  Ereob,  16  e. 

Motion  in  arrest  as  prerequisite  to  writ  of 
error,  see  Appeal  and  Ebbor,  2  b. 

Opening  judgment  in  criminal  cases,  see 
Cbiminal  Law,«7  b  (2). 

Opening  and  vacating  decree  for  divorce,  see 
Alimony  and  Suit  Money,  2. 

Pleading  judgments,  see  Pleading,  1. 

Recovery  of  judgment  as  prerequisite  to  right 
to  set  aside  fraudulent  conveyance,  see 
Fraudulent  Conveyances,   4  b. 

Removal  of  bar  of  statute  of  limitations  by 
new  promise  or  part  payment,  see  Limi- 
tation op  Actions,  5  a. 

Restraining  enforcement  of  dormant  judg- 
ment, see  Injunctions,  2  e   (2). 

Restraining  enforcement  of  invalid  judgment, 
see  Prohibition,  l; 

Review  of  judgment  of  court-martial,  see 
Habeas  Corpus,  2. 

Review  of  order  suspending  default  judgment, 
see  Appeal  and  Error,  4  a. 

Satisfaction  and  discharge,  power  of  guard- 
ian ad  litem,  see  Infants,  3  f  (4). 

Single  or  separate  judgments  in  consolidated 
actions,  see  Actions. 

Subrogation  of  judgment  creditor  discharging 
prior  lien,  see  Subrogation,  1  d. 

Sufficiency  judgment  on  foreclosure  of  chattel 
mortgage,   see   Chattel  Mortgages,  8. 

Vacating  or  setting  aside  decree  for  divorce, 
see  Divorce,  8. 

Void  judgment  as  ground  for  habeas  corpus, 
see  Habeas  Corpus,  2. 

Void  judgment,  right  to  appeal  from,  see 
Appeal  and  Error,  4  a. 

1.  Definition. 

A  "  judgment "  is  the  decision  or  sentence 
of  law  pronounced  by  a  court  or  other  com- 
petent tribunal  on  the  matter  contained  in 
the  record.  It  is  the  final  consideration  and 
determination  of  a  court  of  competent  juris- 
diction on  the  matters  submitted  to  it.  It 
includes  an  order  of  the  probate  court  on  an 
administrator  to  pay  over  a  sum  of  money, 
or  to  sell  property  belonging  to  the  estate,  to 
pay  debts.  Orchard  r.  Wright,  etc..  Store 
Co".   (Mo.),  20-1072. 

2.   Validity   and   Requisites  in  General. 

Presumption.  —  The  judgment  of  a  trial 
court  is  presumed  to  be  correct,  and  unless 
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reviewed  by  an  appeal  this  presumption  is 
conclusive.  State  v.  Keebler  (N.  Car.),  13- 
496. 

Jurisdiction     of     subject     matter.  — 

Jurisdiction  is  judicial  power,  and  a  decree 
entered  in  a  proceeding  as  to  a  matter  out- 
side of  the  judicial  sphere  of  action  is  not 
merely  voidable,  bift  absolutely  void.  John- 
son r.  McKinnon   (Fla.),  14-180. 

In  addition  to  jurisdiction  of  the  parties 
and  subject-matter  of  the  action,  it  is  neces- 
sary to  the  validity  of  a  judgment  that  the 
court  should  have  had  jurisdiction  of  the 
precise  question  which  the  judgment  assumes 
to  determine,  or  the  particular  relief  which 
it  assumes  to  grant.  Sache  r.  Wallace 
(Minn.),  11-348. 

Bffect  of  misnomer  of  defendant.  — 
An  action  affecting  real  property  may  be 
brought  against  the  record  owner  in  the  name 
under  which  he  took  title,  even  though  such 
name  is  not  his  true  name.  Such  misnomer 
does  not  affect  the  validity  of  the  judgment. 
Emery  v.  Kipp    (Cal.),  16-792. 

Married  \roman  sued  as  feme  sole.  — 
Where  a  married  woman  who  has  been  sued 
as  a  feme  sole  on  an  obligation  contracted 
by  her  prior  to  her  marriage  suffers  judg- 
ment to  be  given  against  her,  either  after  a 
trial  on  the  merits  or  by  default,  the  objec- 
tion of  the  nonjoinder  of  the  husband  is 
waived.    Emery  r.  Kipp   (Cal.),  16-792. 

A  judgment  obtained  against  a  married 
woman  sued  as  a  feme  sole  and  in  her  maiden 
name,  affecting  real  property  which  she  ac- 
quired before  marriage,  is  valid;  and  it  is 
entirely  immaterial,  in  this  regard,  whether 
the  summons  was  served  personally  or  by 
publication.     Emery  v.  Kipp    (Cal.),  16-792. 

Certainty  and  definiteness  as  to 
amount.  —  Every  judgment  must  be  cer- 
tain and  definite  as  to  its  amount.  This 
element  of  certainty  is  present  when  the 
exact  amount  of  the  judgment  may  be  ascer- 
tained by  the  subtraction  of  one  named  sum 
from  another  named  sum,  as  provided  in  the 
judgment.  Moody  v.  Muscogee  Mfg.  Co. 
(Ga.),  20-301. 

Service  of  process  on  nonresidents.  — 
A  court  has  no  jurisdiction  to  enter  a  per- 
sonal judgment  against  a  nonresident  con- 
structively served,  who  has  made  no  appear- 
ance in  the  action;  nor  can  any  finding  made 
in  the  ease  touching  his  personal  liability  ope- 
rate as  an  estoppel  so  as  to  prevent  him  from 
showing  to  the  contrary  in  a  personal  action 
subsequently  brought  against  him.  Gates  v. 
Tebbetts   (Neb.),  17-1183. 

3.  Conformity  to  Pleadings. 

In  an  action  to  determine  adverse  claims 
to  real  property,  or  any  similar  action,  the 
plaintiff  is  entitled,  on  default  of  the  de- 
fendants to  answer,  to  such  relief,  and  to  such 
relief  only,  as  he  demands  in  his  complaint, 
or  such  as  comes  within  the  scope  of  its  alle- 
gations, where  the  demand  for  relief  is  im- 
perfectly framed.  Sache  v.  Wallace  (Minn.), 
11-348. 

The  Minnesota  statute  providing  for  the 
action   to   determine   adverse  claims   to  real 


property  was  not  designed  as  a  means  for  ac- 
quiring title,  but  merely  as  furnishing  an 
expeditious  mode  of  quieting  and  extinguish- 
ing claims  held  adversely  to  the  plaintiff; 
and  even  if  a  transfer  of  title  could  be  ef- 
fected in  this  form  of  action  under  proper 
pleadings,  a  judgment  transferring  the  title 
of  the  defendant  to  the  plaintiffs  is  void 
wliere  the  complaint  is  not  framed  on  that 
theory,  but  simply  alleges  that  the  defend- 
ant claims  some  title  or  interest  in  the  land 
adverse  to  the  plaintiff  and  demands  that 
the  defendant  be  adjudged  to  have  no  title. 
Sache  v.  Wallace   (Minn.),  11-348. 

4.  Rendition  and  Entry. 

Entry  at  term  subsequent  to  trial.  — 

A  district  court  has  authority  to  enter  a 
judgment  on  a  verdict  at  a  term  subsequent 
to  that  at  which  the  trial  was  had.  Carlson 
r.  Benton   (Neb.),  1-159. 

Rendition  against  one  of  several  joint 
tortfeasors.  —  Judgment  may  properly  be 
rendered  against  one  of  two  joint  wrongdoers 
who  are  defendants  in  the  action,  without 
rendering  any  judgment  as  to  the  other. 
Ferguson  v.  Truax  (Wis.),  13-1092. 

Jim  '^ment  notvritlistanding  verdict. 
—  Where  a  binding  instruction  in  the  plain- 
tiff's favor  would  be  proper  at  the  close  of 
the  trial,  a  judgment  for  the  plaintiff  non 
obstante  veredicto  is  properly  entered.  Amer- 
ican Car,  etc.,  Co.  v.  Alexandria  Water  Co. 
(Pa.),  15-641. 

5.  Operation  and  Effect  in  General. 
a.  Merger  of  cause  of  action. 

Merger     of     notes     in     judgment.  

While  a  judgment  on  promissory  notes 
merges  them  therein  so  that  the  owner  of  the 
judgment  may  not  maintain  an  action  against 
the  judgment  debtor  on  them,  they  still  re- 
main competent  evidence  of  the  existence  of 
the  debt  which  they  represent  in  all  other 
actions.  Harrison  v,  Remington  Paper  Co 
(U.  S.),  5-314.  '^ 

b.  Lien. 

Judgments  against  county.  —  The  Wis- 
^?"?l"  ^***"*^«  providing  that  a  judgment 
shall  be  a  lien  on  the  real  property  of  the 
person  against  whom  it  is  rendered  is  plainly 
inapplicable  to  counties,  and  a  county  is  not 
brought  within  its  operation  by  a  provision 
of  the  statute  that  in  the  construction  of 
statutes  the  word  "  person  "  shall  extend  and 
be  applied  to  bodies  corporate  unless  plainly 
inapplicable.     Buell  r.  Arnold  (Wis.),  4-100 

A  county  is  not  a  "  person  "  within  the  Wis- 
consin statute  providing  that  a  judgment 
properly  docketed  shall  be  a  lien  on  the  real 

f^°ri^l  'r  ^^^  ''°™^y  ^''"^  the  same  is 
docketed,  of  every  person  against  whom  such 
.judgment  shall  be  rendered,  and  the  docket- 
ing of  a  judgment  against  a  county  creates 

"wls'lTloO.''^'  P'^P"*^-     ^"'"  ^-  ^™°'d 
Constitutionality  of  statute  prescrib- 
ing duration  of  lien,  -  The  Washington 


992 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


statute  providing  that  after  the  expiration 
of  six  years  any  judgment  shall  cease  to  he  a 
lien  against  the  estate  or  person  of  the  judg- 
ment debtor,  and  prohibiting  any  proceeding 
on  a  judgment  by  which  the  lien  thereon  shall 
be  extended  beyond  six  years  from  the  da,te 
of  entry,  is  unconstitutional,  as  an  impair- 
ment of  the  obligation  of  contracts,  as  to 
judgments  recovered  after  the  enactment  of 
the  statute  on  contracts  entered  into  prior 
thereto.     Howard  v.   Ross    (Wash.).   3-1146. 

Effect  of  stay  of  execution..  —  The 
lieu  of  a  judgment  is  not  displaced  by  a  stay 
of  execution,  but  is  continued  in  the  stay 
bond,  and  therefore  protects  the  judgment 
creditor  against  conveyances  made  by  the 
judgment  debtor,  and  against  liens  created 
after  the  rendition  of  the  judgment  but  be- 
fore the  execution  of  the  stay  bond.  Cook  v. 
Martin  (Ark.),  5-204. 

Priority.  —  Evidence  reviewed  in  an  ac- 
tion to  foreclose  a  mortgage,  and  held  insuf- 
ficient to  show  that  a  lien  of  junior  judgment 
is  superior  to  a  lien  of  senior  judgment. 
Bennett  v.  First  National  Bank  (Iowa), 
5-899. 

6.  Ebs  Judicata. 

a.  Persons  concluded. 
(1)  General  rul'e. 

The  doctrine  of  res  j-udicata  does  not  apply 
where  the  former  case  involved  different 
parties  from  the  case  at  bar,  though  the 
questions  at  issue  in  the  two  cases  are  sim- 
ilar. Brenau  Assoc,  v.  Harbison  (Ga.),  1- 
836. 

A  judgment  in  an  action  by  a  trustee 
against  a  bank  to  compel  the  bank  to  issue  a 
certificate  of  stock  to  such  trustee,  and  to  pay 
dividends  to  him,  is  not  conclusive  against  a 
former  trustee  who  claims  an  interest  in  the 
stock,  and  who  was  not  made  a  party  to  the 
action.  Letcher  v.  German  Nat.  Bank  ( Ky. ) , 
20-815. 

Persons  who  are  not  made  parties  orig- 
inally to  an  action  of  attachment  and  do  not 
appear  in  the  action  as  interveners,  are  not 
party  or  privy  to  the  proceeding  and  are  not 
bound  by  the  adjudication.  Albie  i'.  Jones 
(Ark.),  12-433. 

(2)  Persons  not  parties  of  record. 

Real  parties  in  interest.  —  Persons 
who  are  the  real  defendants  to  a,  suit  in 
equity,  and  who,  as  solicitors,  conduct  and 
control  the  defense  in  the  name  of  the  nom- 
inal defendant,  are  bound  by  the  decree 
rendered  in  the  suit  as  fully  as  if  they  were 
formal  parties  defendant,  as  the  term 
"parties"  includes  those  who  are  directly 
interested  in  the  subject-matter  of  the  suit, 
know  of  its  pendency,  and  have  the  right  to 
control  and  direct  or  defend  it.  Parsons  v. 
Urie   (Md.),  10-278. 

Persons  in  privity  with  parties.  —  A 
judgment  is  conclusive  not  only  on  those  who 
were  parties  to  the  action  but  also  on  all 
persons  in  privity  with  them.  Schuler  v. 
Ford  (Idaho),  3-336. 

Where  a  person  not  a  party  to  an  action 


will  be  liable  to  another  who  is  a  party  if 
the  latter's  claim  or  defense  shall  fail,  and 
such  person  has  notice  of  the  action  and  op- 
portunity to  participate  therein,  he  will  be 
bound  by  the  result  as  if  he  were  a  party  to 
the  action.     Roweil  v.  Smith    (Wis.),  3-773. 

Tendee  in  executory  cortract  of  sale 
as  in  privity  with  vendor.  ^  A  party  in 
possession  of  land  under  contract  to  purchase 
is  not  in  privity  with  the  party  who  con- 
tracted to  sell  in  the  sense  that  he  will  be 
bound  by  a  judgment  affecting  such  property 
where  the  action  is  commenced  subsequent  to 
the  entering  into  the  contract.  Schuler  v. 
Ford  (Idaho),  3-336. 

Vendor  and  purchaser.  —  Purchasers 
from  a  landowner  who  was  not  a  party  to 
and  was  not  concluded  by  a  judgment  in 
ejectment  against  liis  tenant,  acquiring  such 
landowner's  title  subsequent  to  the  judg- 
ment, take  the  title  unprejudiced  by  the 
judgment,  although  they  were  defeated 
parties  to  the  ejectment  suit.  Miller  v.  Dit- 
linger   (Kan.),  19-261. 

Principal  and  surety.  —  In  an  action 
by  a  state  for  breach  of  the  bond  of  a  li- 
censed dealer  in  intoxicating  liquors,  the 
sureties  on  the  bond  are  estopped  in  the 
same  way  and  to  the  same  extent  as  the 
principal  obligor  by  any  prior  judgment  or 
decree  that  estops  him  to  deny  that  he  has 
failed  to  comply  with  the  condition  of  bond. 
State  V.  Corron  (N.  H.),  6-486. 

Trustee  and  cestui  que  trust.  —  A  de- 
cree by  a,  chancery  court  authorizing  a  trus- 
tee to  make  a  ninety-nine-year  lease  is  bind- 
ing on  the  beneficiaries  not  in  esse  where 
their  interests  are  the  same  as  those  of  per- 
sons in  being  before  the  court.  Denegre  v. 
Walker  (111.),  2-787. 

Landlord  and  tenant.  —  A  landowner 
who  is  not  a  party  to,  has  no  notice  of,  and 
does  not  defend,  an  action  of  ejectment  prose- 
cuted against  his  tenant  is  not  bound  by  a 
judgment  in  the  action  adverse  to  the  tenant. 
Miller  v.  Ditlinger  (Kan.),  19-261. 

b.  Matters  concluded. 
(1)   In  general. 

When  a  suit  is  upon  the  same  cause  of 
action  and  between  the  same  parties  as  a 
former  suit,  the  judgment  in  the  former  is 
conclusive  in  the  latter  as  to  every  question 
which  was  or  might  have  been  presented  in 
the  former.  When  the  second  suit  is  upon 
a  different  cause,  but  between  the  same 
parties  as  the  first,  the  judgment  in  the 
former  action  operates  as  an  estoppel  in  the 
latter  as  to  every  point  and  question  which 
was  actually  litigated  and  determined  in  the 
first  action;  but  it  is  not  conclusive  relative 
to  other  matters  which  might  have  been,  but 
were  not,  litigated  and  decided.  Harrison  v. 
Remington  Paper  Co.  (U.  S.),  5-314. 

The  rule  stated  as  to  the  conclusiveness  of 
a  judgment  in  a  second  action  on  the  same 
claim  or  a  different  claim.  Roweil  v.  Smith 
(Wis.),  3-773. 

An  adjudication  in  an  action  on  a  fire  in- 
surance policy  on  company  property  that  a 
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mortgagee  of  the  property  and  stockholder 
in  the  company,  who  brought  the  suit  for  the 
benefit  of  another,  had  an  insurable  interest 
in  the  property  both  as  mortgagee  and  stock- 
holder, and  an  interest  in  the  policy  which 
had  not  been  effectually  canceled  OT  surren- 
dered by  the  cancellation  agreement  relied  on 
as  a  defense  to  the  action,  and  that  such  in- 
terest had  been  eifeetually  transferred  to  the 
beneficial  plaintiff  in  the  action,  and  that 
judgment  should  he  rendered  for  the  plaintiff 
for  the  full  amount  of  the  policy,  is  conclu- 
sive as  to  the  effect  of  the  cancellation  agree- 
ment, and  is  in  direct  contravention  of  a  sub- 
sequently asserted  right  on  the  part  of  the 
insurance  company  to  recover  the  amount  of 
the  judgment  from  the  estate  of  the  acting 
plaintiff  in  the  former  suit,  on  the  ground 
that  the  judgment  was  wrongfully  and  errone- 
ous. Aachen,  etc..  Fire  Ins.  Co.  v.  Morton 
(U.  S.),  13-692. 

Existence  of  cause  of  action.  —  An 
adjudication  on  the  merits  that  the  plaintiff 
never  had  a  cause  of  action,  made  by  a  court 
of  competent  jurisdiction,  is  final  afld  con- 
clusive, and  will  be  followed  by  all  other 
courts,  in  actions  between  the  same  parties 
or  their  privies  concerning  the  matter.  Mor- 
row V.  Atlanta,  etc.,  R.  Co.  (S.  Car.),  19^ 
1009. 

Theory  of  case.  —  Where  a  demurrer  to 
a  petition  is  sustained,  and  the  case  is 
therefore  dismissed  without  prejudice  at  the 
request  of  the  plaintiff,  a  theory  of  the  law 
advanced  by  counsel  for  the  defendant  on  the 
arguinent  is  not  conclusive  on  him  in  a  sub- 
sequent action  on  the  same  matter  between 
the  same  parties.  Ffrst  National  Bank  v. 
Duncan   (Kan.),  18-78. 

(2)  Matters  not  adjudicated. 

Matters  not  refert^d  to  in  judgment. 

—  Where  the  efltry  of  judg'ment  in  an  action 
involving  several  issues  of  fact  recites  a  find- 
ing on  one  issue  that  compels  a  judgment 
for  the  defendant,  and  is  silent  as  to  the  rest, 
there  is  no  presumption  that  they  hstve  been 
passed  on,  and  in  the  absence  of  some  fur- 
ther showing  they  will  be  held  open  to  in- 
quiry in  future  litigation  between  the  same 
parties,  based  on  a  different  catise  af  action. 
Hudson  V.  Remington  Paper  Co.  (Kan.),  6- 
103. 

Question  not  involved  in  former 
action.  —  Where  the  question  of  the  in- 
choate dower  right  of  a  wife  who,  for  the 
purpose  of  releasing  such  right,  has  joined 
her  husband  in  a  fraudulent  conveyance  of 
his  land,  is  not  involved  in  an  action  to  set 
aside  such  conveyance,  a  judgment  rendered 
therein  which  in  terms  divests  the  right, 
titlfe,  and  interest  of  the  husband  and  wife  in 
such  land,  is  not  res  judicata  on  the  ques- 
tion of  the  Wife's  inchoate  dower  right,  and 
does  n6t  bar  an  action  by  her  to  establish 
such  right.  Huntzicket  «.  Crocker  (Wis.), 
l.'5-444. 

Matters  not  essential  to  determina- 
tion of  controversy.  —  A  decision  as  to  the 
nature  and  effect  Of  a  final  decree  mnrlf; 
when  only  the  decree  was  before  tha   court 
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and  in  a  matter  which  did  not  require  an 
exact  determination  of  the  question,  is  not 
binding  on  the  court  in  a  subsequent  suit 
where  the  court  has  before  it  the  entire 
record  of  the  proceeding  on  which  the  decree 
was  entered,  and  the  question  as  to  the  na- 
ture and  effect  of  the  decree  is  fundamental 
to  the  determination  of  such  subsequent  suit. 
Probate  Court  r.  Williams  (R.  I.),  19-554. 

Defense  applicable  to  facts  not  in- 
volved. —  The  decision  of  an  appellate  court 
in  an  action  on  a  note  that  the  note  is  not 
barred  by  limitation  as  being  on  the  footing 
of  a  bill  of  exchange  is  not  an  adjudication 
that  the  defendant  cannot  on  any  ground 
whatsoever  again  plead  limitation  in  bar  of 
the  action,  and  therefore  does  not  preclude 
the  defendant  from  pleading,  on  new  trialj 
that  the  plaintiff's  right  of  action  is  barred 
by  limitation  on  an  entirely  different  ground. 
Iiouisville  Banking  Co.  v.  Buchanan  (Ky.), 
4-929. 

(3)   Identity  of  actions  and  issues. 

A  cause  of  action  to  enforce  the  double  lia- 
bility of  a  stockholder  by  a  motion  in  tie 
event  of  an  unsatisfied  execution  on  a  judg- 
ment against  the  corporation  under  the  Kan- 
sas statute  held  not  to  be  the  same  as  one 
between  the  same  parties  to  enforce  such  a 
liability  on  the  ground  that  the  corporation 
had  suspended  business  for  a  year,  under  an- 
other Statute.  Harrison  v.  Remington  Paper 
Co.   (U.  S.),  5-314. 

Test  of  identity.  —  The  test  of  the  iden- 
tity Of  causes  of  action  for  the  purpose  of  de- 
termining the  question  of  res  judicata  is  the 
identity  of  the  facts  essential  to  their  main- 
tenance. Harrison  v.  Remington  Paper  Co. 
(U.  S.),  5-314. 

c.  Nature  and  requisites  of  judgment  or  order. 

Finality    of    judgment    generally.  — 

Where  an  action  is  brought  on  a  promissory 
note,  and  the  note,  when  offered  in  evidence, 
is  excluded  on  the  ground  that  it  is  not 
stamped  as  required  by  statute,  and  the 
court  directs  a,  verdict  for  the  defendant  and 
renders  judgment  thereon,  the  judgment  is  a 
complete  bar  to  a  subsequent  action  on  the 
same  note  brought  by  the  plaintiff  after  he 
has  had  the  proper  stamp  affixed;  and  the 
finality  of  the  adjudication  is  not  affected  by 
the  fact  that  the  judgment  is  the  result  of 
the  plaintiff's  failure  to  sustain  claim  by 
competent  evidence.  Roney  v.  Westlake 
(Pa.),  9-184. 

Rulings  in  case  dismissed  without 
prejudice.  —  Rulings  and  decisions  in  the 
course  of  an  action  which  is  subsequently  dis- 
missed without  prejudice  to  a  future  action 
raiso  no  estoppel.  The  only  adjudication  bv 
such  a  judgment  is  that  nothing  is  adjusted 
and  that  the  parties  are  as  free  to  litigate 
the  issues  as  though  the  action  had  not  been 
commenced.  Harrison  v.  Remington  Paner 
Co.  (U.  S.),  5-314.  ^ 

Nonsuit.  —  A  nonsuit  on  the  ground  that 
*"i6  evidence  introduced  by  the  plaintiff 
shows  affirmatively  as  a  matter  of  law  that 
he  IS  not  entitled  to  recover  is  a  bar  to  a 
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subsequent  action  in  another  jurisdiction  be- 
tween tlie  same  parties  for  the  same  cause. 
Jlorrow  c.  Atlanta,  etc.,  R.  Co.  (S.  Car.), 
19-1009. 

It  is  a  rule  sanctioned  by  long  usage  that 
the  plaintiff  in  an  action  may  submit  to  a 
voluntary  nonsuit  at  any  time  before  verdict 
and  thereby  preserve  his  right  of  action,  and 
there  is  no  good  reason  for  changing  such 
rule.  Deneen  v.  Houghton  County  St.  R.  Co. 
(Mich.),   13-134. 

Dismissal  for  irant  of  jurisdiction.  — 
A  judgment  in  an  action  before  a,  justice 
of  the  peace  that  the  court  has  no  jurisdic- 
tion of  a  certain  claim  asserted  in  the  action 
is  no  bar  to  another  action  on  such  claim  in 
a  court  having  jurisdiction  thereof.  Brick 
V.  Atlantic  Coast  Line  R.  R.  (N.  Car.),  13- 
328. 

Dismissal  becanse  of  another  suit 
pending.  —  The  dismissal  of  a  cause  in 
one  county  for  the  reason  that  an  action  for 
the  same  cause  between  the  same  parties  is 
pending  in  another  county  is  not  a  deter- 
mination of  the  cause  on  the  merits  or  a 
bar  to  a  further  prosecution  of  the  same 
cause.  State  Medical  Examining  Board  v. 
Stewart   (Wash.),   13-653. 

Dismissal  by  agreement.  —  The  dismis- 
sal of  a  pending  cause  by  stipulation  of  the 
parties,  without  cost  to  either  party,  is  not 
a  bar  to  a  subsequent  action  on  the  same 
cause,  where  there  is  nothing  in  the  record 
to  show  that  the  cause  was  settled  or  de- 
termined except  the  mere  fact  of  dismissal. 
State  Medical  Examining  Board  v.  Stewart 
(Wash.),  13-653. 

Decision  of  appellate  court.  —  An  ad- 
judication by  the  supreme  court,  whether 
right  or  wrong,  is  binding  upon  the  parties, 
and  it  is  the  imperative  duty  of  the  district 
court  to  follow  it.  Hensley  v.  Davidson 
Bros.   Co.    (Iowa),   14-62. 

Affirmance  of  interlocutory  decree.  — 
An  order  modifying  a  temporary  injunction 
is  not  res  judicata,  even  after  it  is  affirmed 
by  the  appellate  court,  but  the  whole  sub- 
ject-matter may  be  retried  and  reviewed  on 
the  final  hearing  of  the  case.  Kuchler  ». 
Weaver   (Okla.),  18-462. 

Decision  on  former  appeal.  —  The  prin- 
cipal of  res  judicata,  when  applied  to  a  sec- 
ond appeal  in  the  same  ease,  is  limited  to 
such  decisions  on  the  prior  appeal  as  were 
necessary  to  a  determination  of  the  cause. 
Rushville  v.  Rushville  Natural  Gas  Co. 
(Ind.),  3-86. 

d.     Actions     and     proceedings,     orders     and 
judgments. 

( 1 )  Form  of  action. 
Where  a  plaintiff  has  invoked  an  inappro- 
priate remedy,  neither  the  doctrine  of  elec- 
tion nor  that  of  res  judicata  applies,  though 
if  the  second  remedy  invoked  Is  in  equity 
and  the  defendant  would  be  seriously  preju- 
diced by  the  plaintiff's  mistake  if  he  were 
permitted  to  proceed  a  second  time,  the  court 
might  apply  the  principles  of  estoppel  in 
pais  if  deemed  necessary  to  prevent  injus- 
tice,   Powell  r.  Smith  (^ia.),  a-=773, 


Where  remaindermen  bring  an  action  of 
ejectment  against  persons  claiming  under 
the  purchaser  at  a  sale  had  under  a  second 
mortgage,  which  mortgage  the  court  decides 
to  have  been  valid  only  as  to  the  mort- 
gagor's life  estate,  and  the  defendants  file 
a  plea  on  equitable  grounds  asking  to  he 
subrogated  to  the  rights  of  the  mortgagee 
under  a  prior  mortgage  covering  the  fee, 
which  has  been  assigned  to  the  second  mort- 
gagee but  under  which  no  sale  has  been  had, 
but  the  court  sustains  a  demurrer  to  the 
plea  and  renders  judgment  for  the  plaintiff, 
the  judgment  does  not  preclude  the  defend- 
ants from  resorting  to  a  court  of  equity  and 
seeking  there  to  be  subrogated  to  the  rights 
of  the  prior  mortgage,  as  the  defendants 
are  equitably  entitled  to  have  the  prior 
mortgage  paid  to  them  unless  it  Is  clearly 
established  that  by  the  sale  under  the  second 
mortgage  it  was  intended  to  sell  the  life 
estate  alone  and  not  the  fee,  or  unless  there 
are  circumstances  showing  that  the  defend- 
ants have  lost  their  right  to  relief.  Stump 
V.  Warfield   (Md.),   10-249. 

(2)    Commissioners'   opinions,   findings,   etc. 

Opinions  expressed  by  the  commissioners 
on  matters  not  essential  to  the  decision, 
while  properly  set  forth  to  advise  counsel 
that  their  arguments  have  been  duly  con- 
sidered, do  not  become  necessarily  the  law 
of  the  case,  and  will  not  preclude  further  in- 
vestigation of  such  points  should  they  come 
before  the  court  once  more.  Williams  t'. 
Miles  (Neb.),  4-306. 

Where  opinions  are  prepared  by  the  com- 
missioners, their  reasons  are  not  binding  on 
the  court,  though  it  concurs  in  the  conclu- 
sions of  law  and  express  findings  of  fact. 
Williams  v.  Miles   (Neb.),  4-306. 

Where  the  state  board  of  license  commis- 
sioners, in  a  hearing  had  pursuant  to  due 
notice,  finds  that  a  licensed  dealer  has  vio- 
lated the  New  Hampshire  statutes  regulat- 
ing the  sale  of  intoxicating  liquors,  the 
finding  is  a  judicial  determination  and  is 
conclusive  evidence  of  the  violation  in  a 
subsequent  action  brought  by  the  state  on 
the  bond  given  by  the  dealer  to  obey  the 
statutes.     State   v.    Corron    (N.   H.),   6-486. 

Where  a  statute  empowers  the  state  board 
of  license  commissioners  to  perform  the  ju- 
dicial function  of  determining  whether  a 
licensed  dealer  has  violated  the  statutes 
regulating  the  sale  of  intoxicating  liquors, 
an  intention  on  the  part  of  the  legislature 
that  the  board's  finding  of  a  violation  shall 
not  be  conclusive  evidence  in  a  subsequent 
action  on  the  dealer's  bond  cannot  be  in- 
ferred, either  on  the  ground  that  the  ad- 
mission of  the  evidence  will  deprive  the 
dealer  of  a  jury  trial  in  a  matter  relating 
to  property,  or  from  the  fact  that  the  stat- 
ute makes  no  provision  for  an  appeal  from 
the  board's  decision.  State  v.  Corron 
(N.   H.),  6-486. 

Where  the  state  board  of  license  com- 
missioners revokes  the  license  of  a  dealer  in 
intoxicating  liquors  without  giving  him  rea- 
sonable notice  of  iiiifi  IieE(,Tiitg  provided  bv 
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law,  its  action  is  administTative  and  not 
judicial,  and  its  decision  is  not  admissible 
in  evidence  in  a  subsequent  action  by  the 
state  for  breach  of  the  dealer's  bond.  State 
r.  Corron   (N.  H.),  6-486. 

(3)   Proceedings  to  establish  boundaries. 

A  decree  establishing  the  corners  and 
lines  of  a  federal  survey  under  the  Illinois 
act  of  1901  is  not  res  judicata  as  to  the 
title  to  the  land  on  either  side  of  the  line 
established.     Krause  v.  Nolte   (111.),  .3-1061. 

(4)   Criminal  prosecutions. 

A  judgment  in  a  criminal  proceeding  will 
not  support  a  plea  of  res  judicata  in  a  civil 
action.     Frierson  f.  Jenkins   (S.  Car.),  5-77. 

In  an  action  against  a  licensed  dealer  in 
intoxicating  liquors  for  breach  of  the  bond 
given  by  him  to  obey  the  provisions  of  the 
Kew  Hampshire  statutes  regulating  the 
sale  of  liquors,  it  is  no  defense  that  the 
defendant  has  been  acquitted  in  a  criminal 
prosecution  based  upon  the  same  act  al- 
leged as  the  breach.  State  V.  Corron 
(N.  H.),  6-486. 

A  judgment  for  the  defendant  in  a  prose- 
cution against  the  owner  of  a  building  for 
violating  a  municipal  ordinance  prescribing 
the  character  of  the  buildings  which  may  be 
constructed  within  the  municipality's  fire 
limits  is  not  res  judicata,  as  to  the  legality 
of  the  building,  in  a  subsequent  action 
brought  by  the  owner  to  restrain  the 
municipality  from  enforcing  the  ordinance 
by  destroying  the  building.  Micks  v.  Mason 
(Mich.),  9-291. 

e.  Pleading  and  proof. 

SnfBolency  of  plea.  —  A  plea  of  res  ju- 
dicata is  fatally  defective  which  contains 
no  averment  of  a  final  judgment.  Collins 
i\  Metropolitan  Life  Ins.  Co.   (III.),  13-129. 

Admissibility  of  eTidenoe.  —  Evidence 
offered  in  opposition  to  a  plea  of  estoppel 
by  a  judgment,  which  shows  that  in  a.  former 
litigation  the  parties  alleged  to  be  estopped 
by  the  judgment  therein  sought  to  amend 
t!ieir  pleading  so  as  to  have  the  question  in 
controversy  in  the  subsequent  litiga,tion  de- 
termined, and  that  the  court  allowed  such 
amendment,  is  admissible.  Draper  r.  Med- 
lock   (Ga.),  2-650. 

Where  several  tenants  in  common  brought 
a  joint  action  for  the  recovery  of  land,  and 
the  defendant  in  his  plea  filed  separate  de- 
fenses, one  to  the  effect  that  one  of  the  joint 
plaintiffs  was  estopped  from  suing  for  the 
recovery  of  the  land,  and,  for  that  reason, 
that  none  of  the  joint  plaintiff's  should  re- 
cover, the  other  being  that  the  defendant 
under  color  of  title  and  in  good  faith  had 
been  in  possession  of  the  land  for  a  sufficient 
length  of  time  to  obtain  a  title  by  prescrip- 
tion; and  where  upon  the  trial,  the  case,  by 
consent,  having  been  submitted  to  the  judge 
to  pass  upon  the  law  and  facts,  the  judge 
rendered  9,  general  judgment  in  favor  of  the 


defendant  without  specifying  upon  which 
plea  the  judgment  was  rendered;  and  where 
to  a  subsequent  suit  against  the  same  de- 
fendant, by  some  of  the  former  plaintiffs 
suing  severally  for  the  recovery  of  the  same 
land,  a  proper  plea  is  filed,  setting  up  the 
former  suit  and  judgment  therein  as  an 
estoppel  by  judgment,  it  is  competent  for 
the  defendUnt,  in  support  of  such  plea,  to 
introduce  extrinsic  evidence  to  show  that 
the  question  actually  passed  upon  by  the 
judge  in  rendering  judgment  in  the  former 
suit  was  as  to  whether  the  defendant  had  a 
good  prescriptive  title,  as  in  such  case,  if 
the  judge  actually  based  his  decision  on 
that  question,  his  judgment  is  conclusive 
against  the  plaintiffs,  and  they  cannot  re- 
cover in  the  second  suit.  Irvin  v.  Spratlin 
(Ga.),  9-341. 

Bnrden  of  proof.  —  The  rule  stated  as 
to  the  burden  of  proof  that  a  certain  matter 
was  litigated  in  a  former  action,  where  the 
record  of  the  latter  is  such  that  there  may 
be  matter  which  was  not  litigated.  Harri- 
son V.  Remington  Paper  Co.   (U.  S.),  5-314. 

Where  a  judgment  is  pleaded  as  an  estop- 
pel, the  burden  is  on  the  party  relying 
thereon  to  sustain  the  plea  by  showing  that 
the  particular  matter  in  controversy  was 
necessarily  or  actually  determined  in  the 
former  litigation,  and  if  it  appear  from  the 
record  introduced  in  support  of  the  plea 
that  several  issues  were  involved  in  such 
litigation,  and  the  verdict  and  judgment 
do  not  show  that  this  particular  issue  was 
decided,  this  uncertainty  must  be  removed 
by  extrinsic  evidence  before  such  plea  can 
be  sustained.  Draper  v.  Medlock  (Ga.),  2- 
650. 

7.  Abbest  op  Judgment. 
a.  Grounds  of  arrest. 

Indictment  defective  or  court  with- 
out jurisdiction.  —  A  motion  in  arrest 
of  judgment  can  be  granted  only  when  the 
court  has  no  jurisdiction  over  the  subject 
of  the  indictment  or  when  the  facts  stated 
in  the  indictment  do  not  constitute  a,  crime. 
People  V.  Jackson    (N.  Y.),   14-243. 

Statutory  grounds  in  Montana.  —  In 
Montana  a  motion  in  arrest  of  judgment 
must  be  founded  on  some  defect  in  the  in- 
formation mentioned  in  section  1922  of  the 
penal  code.     State  );.  Tully    (Mont.),   3-824. 

Failure  of  jury  to  ansirer  interroga- 
tories. —  The  failure  of  the  jury,  upon  re- 
turning a  verdict  for  the  defendant,  to 
answer  interrogatories  propounded  by  the 
defendant,  is  not  ground  for  a  motion  in 
arrest  of  judgment  by  the  plaintiff.  Freed- 
man  v.  New  York,  etc.,  R.  Co.  (Conn.), 
1.5-464. 

Another  indictment  pending.  —  Under 
the  Indian  Territory  statute  providing  that 
the  only  ground  upon  which  a  judgment 
shall  be  arrested  is  that  the  facts  in  the 
indictment  do  not  constitute  an  offense  with- 
in the  jurisdiction  of  the  court,  the  iude- 
ment  will  not  be  arrested  on  the  ground 
that  at  th?  time  of  the  verdict  and  ludf- 
ment    another    former    indictment    charging 
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the  defendant  with  the  commission  of  an 
identical  offense  is  pending  and  undisposed 
of,  where  it  appears  that  the  facts  alleged 
in  the  indictment  are  sufficient  to  consti- 
tute the  offense.  Clampitt  v.  United  States 
(Ind.  Ter.),  10-1087. 

Matters  appearing  on  face  of  record. 
—  Judgment  may  be  arrested  only  for  matter 
appearing  on  the  face  of  the  recoid,  and  the 
evidence  is  not  a  part  of  the  record  for 
this  purpose.  Demolli  v.  United  States 
(U.  S,),  7-121. 

On  the  hearing  of  a  motion  in  arrest  of 
judgment  extrinsic  evidence  as  to  matters 
to  which  the  attention  of  the  court  was  not 
called  at  the  trial  of  the  cause  cannot  be 
admitted  and  inserted  in  the  record.  State 
V.  Tully  (Mont.),  3-824. 

b.  Effect  of  arrest. 

Operation  as  acquittal.  —  llie  allow- 
ance of  a  motion  in  affeSt  of  judgment  does 
not  operate  as  an  acquittal  of  the  charge 
made.     State   v.   Stephenson    (Kan.),   2-841. 

8.      AMEfTDMEKT      OK      COERECTlON      OF      JUDG- 
MENTS. 

Entry  for  more  than  amonnt  dne.  — 

A  judgment  for  a  larger  amount  than  is 
due  the  judgment  creditor  cannot  be  cor- 
rected at  the  suit  of  a  "stranger  thereto, 
unless  the  judgment  is  procured  by  the 
fraud  and  collusion  of  the  judgment  debtor 
and  creditor.  Stewart  Lumber  Co.  v. 
Downs    (la.),   19-1100. 

A  petition  by  a  stranger  to  a  judgment 
entered  for  a  larger  amount  than  was  due 
the  judgment  creditor  does  not  charge  fraud 
and  collusion  of  the  judgment  debtor  and 
creditor  by  an  averment  that  the  act  of  the 
judgment  creditor  in  taking  such  judgment 
was  in  fraud  of  the  plaintiff's  rights.  Stew- 
art Lumber  Co.  v.  Doivns    (la.),  19-1100. 

9.  Opening  and  Vacating  Judgments. 
a.  Jurisdiction. 

In  equity.  —  A  judgment  at  law  may 
be  vacated  by  a  court  of  equity  in  a  proper 
case,  but  the  jurisdiction  to  do  so  is  only 
exercised  after  it  has  been  made  to  appear 
clearly  that  an  injustice  has  been  done. 
Finn  v.  Adams   (Mich.),  4-1186. 

b.  Time  for  application. 

Where  a  statute  provides  that  a  judgment 
shall  not  be  set  aside  or  t-acated  after  the 
expiration  of  one  year  after  its  rendition,  a 
judgment  reUtfng  to  alimony  will  not  be 
disturbed  after  one  year  on  the  ground  that 
it  was  procured  by  fraud,  if  it  appears  that 
the  plaintiff  discovered  the  fraud  within 
the  year,  or  by  the  use  of  reasonable  dili- 
gence might  have  discovered  it;  but  if  the 
fraud  practiced  in  proctlring  the  judgment 
was  not  known,  and  was  not  capable  of  be- 
ing discovered  within  a  prescribed  time, 
equity  will  give  relief  against  it  therefor. 
Graves  v.  Graves  (lowaj,  10-1104, 


e-  Notice. 

The  inherent  jurisdiction  of  a  court  to 
vacate  its  void  judgments  does  not  author- 
ize it  to  act  without  notice  to  the  parties 
even  for  the  purpose  of  clearing  its 
records  of  void  judgments.  Dwyer  v,  Nolan 
(Wash.),  5-890. 

d.  Grounds. 

fer jury.  —  False  swearing  or  perjury 
alone  is  not  a  ground  for  setting  aside  or 
vacating  a  judgment;  but  if  accompanied  by 
any  fraud,  extrinsic  or  collateral  to  the  "mat- 
ter involved  in  the  original  case  sufficient 
to  justify  a  conclusion  that  but  for  such 
fraud  the  result  would  have  been  different, 
a  new  trial  will  be  granted.  Graves  v. 
Graves    (Iowa),  10-1104, 

Misapprebension  as  to  allegations  of 
complaint.  —  Under  'the  Kansas  statute 
(Civ.  Code,  §  568,  subd.  3;  Gen.  St.  1901,  § 
5054,  subd.  3 )  providing  that  a  judgment 
may  be  set  aside  at  a  subsequent  term  "for 
mistake,  negtect,  or  omission  of  the  clerk, 
or  irr'egulalrtty  in  obtaining "  it,  a  court  may 
vacate  a  judgment  rendered  on  tte  pleadings 
because  of  a  misapprehensiin  as  to  what 
allegations  they  in  fact  eontaiiied.  C6o^er 
V.  Rhea   (Kan.),  20-42. 

Want  of  conformity  to  verdict.  — 
Where  in  an  action  to  enforce  the  petsflnal 
liability  tst  a,  husband,  a  judgment  is  de- 
manded against  the  community  property  of 
the  husband  and  wife,  but  the  question  of 
community  liability  is  not  submitted  to  the 
jury  and  their  verdict  does  not  refer  thereto, 
a  judgment  against  the  community  prop- 
erty will  be  set  aside  as  not  in  conformity 
to  the  verdict.  Swenson  v.  Stoltz  (Wash.), 
2-504. 

Want  of  personal  service  on  defend- 
ant. —  Undei*  the  California  statute  pro- 
viding that  "  when  from  any  cause  the  sum- 
mons in  an  action  has  not  beed  personally 
served  on  the  defendant,  the  court  may  al- 
low, on  such  terms  as  may  be  just,  such  de- 
fendant or  his  legal  representative,  at  any 
time  within  one  year  after  the  rendition  ot 
any  judgment  in  such  action,  to  answer  to 
the  merits  of  the  original  action,"  a  defend- 
ant served  by  publication  only  has  the  abso- 
lute right  to  have  the  judgment  opened  so 
as  to  he  allowed  to  answer,  the  effect  of  the 
qualifying  phrase,  "  on  such  terms  as  may 
be  just,"  not  being  to  give  the  court  dis- 
cretion to  refuse  the  relief  where  the  statu- 
tory conditions  are  met,  but  only  to  consider 
whether  the  defendant  may  not  have  been 
negligent  in  a  degree  amounting  to  laches 
or  creating  an  estoppel,  and  whether  the 
plaintiff  or  his  successor  may  not  have  in- 
curred costs  and  expenses  on  the  faith  of 
the  judgment  which  the  defendant  should 
refund,  and  to  impose  on  the  defendant  such 
terms  as  may  be  necessary  to  do  justice  be- 
tween the  parties.  Gray  v.  Lawlor  (Cftl.), 
12-990. 

Under  such  statute,  the  implied  Condition 
that  a  defendant  claiming  the  right  to 
answer   "  to  the  merits   of   the   original  ac- 
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tion  "  must  have  a  sufficient  answer  to  pre- 
sent, is  complied  with  where,  in  an  action 
to  quiet  title,  the  defendant  files  an  aflSdavit 
alleging  that  he  is  now  and  for  more  tlian 
ten  years  last  past  has  been  the  owner  of 
and  entitled  to  the  possession  of  the  prop- 
erty described  in  the  complaint.  Gray  v. 
Lawlor  (Oal.),  12-990. 

Under  such  statute  a  defendant  applying 
for  leave  to  answer  to  the  merits  of  an 
action  in  which  judgment  has  been  rendered 
against  him  is  not  shown  to  have  been  guilty 
of  laches  or  conduct  creating  an  estoppel, 
where  it  does  not  appear  that  he  had  any 
personal  knowledge  of  the  pendency  of  the 
action,  or  that  the  plaintiff  has'  suffered  or 
will  suffer  any  injury  from  the  vacation  of 
the  judgment  other  than  that  of  being  com- 
pelled to  meet  the  defense  that  may  be  made. 
Gray   v.  Lawlor    (Cal.),   12-990. 

Protection  of  rights  of  infants.  —  In 
an  action  to  recover  damages  for  personal 
injuries  to  an  infant,  where  the  proceedings 
in  court  are  merely  formal,  and  are  insti- 
tuted and  carried  on  only  to  give  an  ap- 
parent sanction  to  a  settlement  agreed  on 
between  the  defendant  and  the  father  of  the 
infant,  and  there  is  no  judicial  investiga- 
tion of  the  facts  on  which  the  right  or  ex- 
tent of  tlie  recovery  is  based,  a  judgment 
in  favor  of  the  infant  entered  in  pursuance 
of  the  agreement  and  by  consent  merely  is 
only  colorable,  and  will  be  set  aside  in  a 
proper  proceeding  when  its  effect,  if  allowed 
to  .stand,  would  be  a  bar  to  the  infant's  sub- 
stantial rights.  Missouri  Pacific  E.  Co.  v. 
Lasca    (Kan.),  17-605. 

10.    COIXATEBAL    ATTACK. 

Invalidity  of  judgment  in  general.  — 

A  collateral  attack  on  a  judgment  cannot 
succeed,  unless  it  is  established  that  the 
judgment  is  void  on  its  face.  Emery  v. 
kipp   (Cal.),  16-792. 

Although  a  statutory  suit  of  partition  of 
which  a,  court  of  equity  has  jurisdiction  can- 
not be  made  a  substitute  for  an  action  of 
ejectment,  such  a  court  has  jurisdiction 
under  some  circumstances  to  partition  land 
even  where  the  defendant  claims  title  to 
the  whole  tract,  and  the  court  having  deter- 
mined that  a  suit  for  partition  is  within 
its  jurisdiction,  its  judgment  cannot  be  at- 
tacked collaterally  on  the  ground  that  the 
defendant  claimed  an  independent  adversary 
title,  and  that  the  court  had  no  jurisdiction. 
Morgan  V.  Haley   (Va.),  13-204. 

Erroneons  exercise  of  jurisdiction.  — 
Where  the  court  has  jurisdiction  of  the 
parties  and  the  subject-matter,  and  the  sub- 
ject-matter is  brought  before  it  by  the 
pleadings,  its  decree  is  not  open  to  collateral 
attack,  although  the  jurisdiction  may  be  ex- 
ercised and  the  subject-matter  dealt  with 
erroneously  or  irregularly.  Cizek  v.  Cizek 
(Neb.),  5-464. 

Failure  of  court  to  ma^be  fiiidingB.  — 
In  case  the  pleadings  are  sufficient  to  bring 
tlie  suljject-matter  before  the  court  the  de- 
cree may  not  be  attacked  collaterally  merely 


for  want  of  findings.  Such  defect  goes  no 
further  than  to  render  the  decree  Irregular 
or  erroneous.     Cizek  v.  Cizek    ( Neb. ) ,  5-464. 

Relief  not  within  prayer  of  com- 
plaint. —  A  judgment  in  an  action  to  de- 
termine adverse  claims  to  real  property 
which  awards  relief  beyond  the  prayer  of 
the  complaint  or  the  scope  of  its  allemitions, 
the  excessive  relief  appearing  from  the  face 
of  the  record,  is  not  merely  irregular  but  Is 
void  for  want  Of  jurisdiction,  and  is  open 
to  attack  before  or  after  the  time  of  appeal 
therefrom,  even  by  a  person  who  is  not  a 
party  to  the  action,  but  who  is  affected  by 
the  judgment  in  his  property  rights.  Sache 
«.  Wallace   (Minn.),  11-348. 

Judgment  hased  on  mistake  of  law. 

—  Even  if  the  judgment  of  a  Court  ordering 
the  destruction  of  an  interstate  shipment  of 
intoxicating  liquors  is  erroneous,  such  judg- 
ment cannot  be  impeached  either  in  or  out 
of  the  state  by  showing  that  it  v.^as  based 
on  a  mistake  of  law.  American  Express  Co. 
V.  Mullins  (U.  S.),  15-336. 

Orders  and  decrees  of  probate  court. 

—  Under  the  Idaho  constitution  probate 
courts  are  courts  of  record  with  original 
jurisdiction  in  matters  of  probate,  settle- 
ment of  decedents'  estates,  and  appointment 
of  guardians,  and  their  orders  and  judg- 
ments in  regard  to  such  matters  cannot  be 
attacked  collaterally.  The  remedy  for  one 
aggrieved  by  judgment  of  such  court  is  in 
said  court  by  proper  motion  or  by  appeal. 
Clark  V.  Ros'sier   (Idaho),  3-231. 

A  suit  in  the  district  court  to  enforce  the 
specific  performance  of  a  parol  agreement  to 
devise  real  property  and  to  quiet  title  in 
the  plaintiff,  as  against  those  claiming 
under  a  will  duly  allowed  and  admitted  to 
probate  in  the  county  court,  is  not  a  col- 
lateral attack  on  the  judgment  admitting 
such     will     to     probate.     Best     v.     Gralapp 

(Neb.),  5-491. 

Direct  attack  distinguished  from  col- 
lateral attack.  —  A  direct  attack  on  a 
judgment  is  an  attempt  to  amend,  correct, 
reform,  vacate,  or  enjoin  the  execution  of 
the  judgment,  in  a  proceeding  instituted  for 
that  purpose.    Stewart  Lumber  Co.  v.  Downs 

(la.),  19^1100. 

11.  Assignment  of  Jxidgments. 

Necessity  of  notice.  —  An  assignee  of 
a  judgment  who  causes  notice  of  the  assign- 
ment to  be  given  to  the  judgment  debtor  is 
a  valid  holder  of  such  assigned  judgment  as 
against  the  original  assignee  who  had  in  no 
way  given  notice  of  its  assignment.  Citi- 
zens' Nat.  Bank  v.  Mitchell   (Okla.),  20-371. 

Incidents  passing  by  assignment.  — 
In  order  for  a  right  to  pass  as  an  incident 
to  the  assignment  of  a  judgment,  it  must, 
in  a  legal  sense,  constitute  security  for  the 
debt.     Commonwealth     v.     Wampler     (Va.), 

The  assignment  of  a  judgment  does  not 
carry  with  it,  as  an  incident,  the  right  to 
mamtam  an  action  for  damages  against  an 
officer  and  the  sureties  on  his  official  bond 
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for  a  prior  breach  of  the  condition  of  the 
bond.  Commonwealth  v.  Wampler  (Va.), 
7-422. 

12.  Actions  on  Judbments. 

Finality  of  judgment.  —  Where,  during 
the  pendency  of  a  suit  in  equity,  tlie  com- 
plainant prays  for  leave  to  discharge  his 
counsel  and  substitute  others,  and  his  peti- 
tion is  referred  to  a  master  to  report  a 
reasonable  amount  for  counsel  fees,  a  decree 
of  substitution  containing  the  condition  that 
the  complainant  shall  pay  the  attorneys 
originally  employed  the  amount  found  by 
the  master,  is  provisional  only,  and  in  no 
sense  a  final  decree  that  will  support  an 
action  for  the  amount  found  to  be  due. 
Dubois  V.  Seymour   (U.  S.),  11-656. 

Bight  to  sae  at  law  on  decree  in 
eqnity.  —  An  action  at  law  may  be  main- 
tained oil  a  decree  in  equity  adjudging 
finally  a  certain  sum  to  be  due  and  owing, 
but  if  there  is  a  condition  annexed  to  the 
decree  which  renders  it  uncertain  whether 
payment  shall  ever  be  obligatory,  the  decree 
is  not  a  record  on  which  the  common-law 
action  of  debt  or  any  other  action  at  law 
for  the  purpose  of  recovering  a  debt  can  be 
instituted.  Dubois  v.  Seymour  (U.  S.), 
11-656. 

Bight  to  sue  on  foreign  judgment.  — 
An  action  at  law  will  lie  to  enforce  a  decree 
of  another  state  for  the  payment  of  money. 
Wagner  v.  Wagner  (E.  I.),  3-578. 

Time  for  commencing  action.  —  Ac- 
tions can  be  commenced  on  a  judgment  with- 
in a  year  and  a  day,  or  before  the  expira- 
tion of  the  time  after  the  rendition  of  the 
judgment  within  which  an  execution  could 
he  issued  on  the  same.  Kaufman  v.  Rich- 
ardson   (Ala.).  4-168. 

Inquiry  into  jurisdiction  to  render 
judgment  sued  on.  —  The  provision  of  the 
Federal  Constitution  as  to  full  faith  and 
credit  being  given  to  the  judicial  proceed- 
ings of  another  state  does  not  prevent  an 
inquiry  into  the  jurisdiction  of  the  court 
which  rendered  the  judgment,  nor  does  a 
recital  of  the  jurisdictional  facts  in  the 
record  of  such  foreign  judgment  render  the 
judgment  conclusive  in  a  suit  in  another 
state.     Forsyth  v.  Barnes   (111.),  10-710. 

SufBoienoy  of  complaint.  —  A  com- 
plaint in  an  action  on  a  judgment  which 
sets  forth  the  court  in  which  it  was  ren- 
dered, the  place  at  which  the  court  was 
held,  the  names  of  the  parties  in  favor  of 
and  against  whom  it  was  entered,  the  date 
of  tha  rendition,  and  the  sum  recovered,  con- 
tains every  essential  averment,  and  a  de- 
murrer which  challenges  the  sufficiency  of 
the  averments  therein  is  bad.  Kaufman  v, 
Richardson    (Ala.),   4-168. 

13.  Equitable  Relief. 

Mistake.  —  A  court  will  not,  in  an  in- 
dependent suit,  relieve  against  a  judgment 
for  mere  mistakes  at  law.  Donovan  r. 
Miller   (Idaho),  10-444. 

Erroneous  advice  of  counsel.  —  The 
erroneous  advice  of  an  attorney  is  not  such 


a  mistake  as  will  entitle  the  part}'  to  relief 
from  judgment.  Donovan  v.  Miller  (Idaho), 
10-444. 

Want  of  notice  of  suit.  —  A  bill  in 
equity  to  vacate  a  judgment  in  attachment 
and  a  sale  thereunder  of  the  property  at- 
tached will  not  be  entertained  where  the  at- 
tachment proceedings  were  regular  and  the 
title  which  passed  was  good  in  law,  on  the 
ground  that  the  defendant  in  attachment  was 
then  in  jail  and  was  not  notified  of  the  suit, 
if  the  demand  on  which  the  suit  was  based 
was  one  which,  in  equity  and  justice,  the 
defendant  was  under  obligation  to  pay,  and 
the  whole  interest  of  the  complainant  in  the 
land  sold  did  not  exceed  the  amount  justly 
owing  by  him.  Finn  v.  Adams  (Mich.), 
4-1186. 

AUoiranoe  of  set-off.  —  A  court  of 
equity,  in  the  exercise  of  a  sound  discretion, 
will  direct  one  judgment  to  be  set  off  against 
another  whenever  such  relief  does  not  rim 
counter  to  any  established  principle  of  law 
or  equity.  Murray  i'.  Skirm  (N.  J.),  17- 
963. 

Jurisdiction  of  federal  courts.  —  A 
federal  court  sitting  in  equity  has  jurisdic- 
tion to  disregard  or  to  enjoin  the  enforce- 
ment of  an  unconscionable  judgment  of  a 
state  or  of  a  national  court  for  new  causes, 
such  as  fraud,  accident,  or  mistake  which 
led  the  court  into  the  rendition  of  a  wrong 
judgment,  or  prevented  the  judgment  de- 
fendant from  availing  himself  of  a  meri- 
torious defense.  Horton  v.  Stegmyer  (U. 
S.),  2(K1134. 

14.  Revival  of  Judgments. 

Scire  facias.  —  On  a  petition  for  scire 
facias  to  revive  a  dormant  judgment,  wherein 
the  plaintiff  alleges  that  the  judgment  was 
rendered  in  a  named  cause  in  the  same  court, 
a  transcript  of  which  is  not  attached  as  an 
exhibit,  but  full  reference  to  the  cause  is 
prayed,  and  the  defendant  by  his  pleadings 
invokes  a  construction  of  the  record  in  aid 
of  his  defense,  he  cannot  complain  that  the 
court  considers  such  record  in  determining 
whether  the  judgment  was  void  IFor  uncer- 
tainty, or  whether  it  was  final  or  inter- 
locutorv.  Moody  v.  Muscogee  Mfg.  Co. 
(Gfi.),  20-301. 

In  scire  facias  to  revive  a  judgment  a  plea 
of  nul  tiel  record  does  not  entitle  the  defend- 
ant to  a  jury  trial  on  the  issue  whether  a 
given  judgment  had  been  rendered,  as  such 
issue  is  for  decision  by  the  court  on  an  in- 
spection of  the  record.  Moody  v.  Muscogee 
Mf2.   Co.    (Ga.).  20-301. 

Effect  of  revival.  — A  judgment  becomes 
dormant  by  the  death  of  the  party,  and  its 
revivor  in  the  name  of  the  representative  of 
such  party  restores  the  same  to  full  force 
and  gives  it  effect  for  the  ensuing  period  of 
five  years  without  execution,  to  the  same 
extent  as  a  revivor  in  the  case  of  a  judg- 
ment that  has  become  dormant  for  want  of 
an  execution.  Manley  v.  Mayer  (Kan.), 
1-825. 

Criminal  jurisdiction,  see  Cbiminal  Law,  6. 
Definition,  see  Judgments,  2. 
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15.  Confession  of  Judgments. 

By  corporation.  —  A  judgment  by  con- 
fession against  a  corporation  based  upon  its 
personal  appearance  by  the  vice-president 
and  presiding  member,  and  upon  an  affidavit 
made  by  him  showing  his  capacity  and  the 
facts  regarding  the  indebtedness,  will  not  be 
held  void  upon  its  face  when  interposed  by 
the  owner  as  a  defense  in  an  action  brought 
to  enforce  his  liability  as  u,  stockholder  in 
the  corporation.  Manley  v.  Mayer  (Kan.), 
1-825. 

A  judgment  by  confession  against  a  cor- 
poration in  favor  of  the  executor  of  an 
estate  is  not  rendered  void  for  all  purposes 
by  the  fact  that  it  is  based  upon  an  appear- 
ance and  affidavit  made  by  an  officer  who 
is  individually  interested  in  the  estate  as  a 
legatee.     Manley  v.  Mayer    (Kan.),   1-825. 

Warrant  of  attorney.  —  Not  only  are 
warrants  of  attorney  to  confess  judgment 
without  statutory  authorization  in  Missouri, 
but  they  are  in  direct  conflict  with  the 
statute  of  that  state  relative  to  the  mode 
and  manner  of  entering  a  judgment  by  con- 
fession. Inasmuch  as  this  statute  purports 
to  cover  the  whole  subject  of  judgments  by 
confession,  it  would  have  abrogated  the 
practice  of  confessing  judgment  by  warrant 
of  attorney  if  such  practice  had  ever  existed 
at  common  law  in  Missouri.  First  Nat. 
Bank  v.   White    (Mo.),   16-889. 

Even  if  a  warrant  of  attorney  of  the 
nature  above  considered  were  lawful,  the 
only  judgment  which  could  properly  be  en- 
tered thereunder  would  be  a  judgment  by 
confession,  and  a  judgment  which  recites  a 
trial  and  the  hearing  of  evidence  is  not  such 
a  judgment.  First  Nat.  Bank  v.  White 
(Mo.),  16-889. 

A  warrant  of  attorney  forming  part  of  a 
promissory  note,  which  purports  to  empower 
any  attorney  at  law  to  appear  for  the  obligor 
in  any  court  of  record,  and  to  waive  the 
issuing  and  service  of  process  against  the 
obligor,  and  to  confess  judgment  against 
him,  and  to  waive  all  errors  in  the  action 
and  judgment  and  all  appeals  or  writs  of 
error  therein,  is  void.  Such  warrants  of  at- 
torney are  not  recognized  in  Missouri,  either 
at  common  law  or  by  statute,  but  are  held 
to  be  contrary  to  public  policy,  in  that  they 
place  the  obligor  completely  at  the  mercy  of 
the  obligee,  and  constitute  secret  or  hidden 
securities  for  debt,  and  attempt  to  oust  the 
jurisdiction  of  the  courts  of  the  state  both 
by  cutting  off  the  right  of  appeal  and  by 
authorizing  the  creditor  to  bring  suit  in  a 
foreign  jurisdiction.  First  Nat.  Bank  v. 
White   (Mo.),  16-889. 

A  warrant  of  attorney  given  by  a  debtor 
conferring  power  on  a  creditor,  or  third  per- 
son for  him,  to  enter  judgment  against  such 
debtor  without  process,  is  the  equivalent  of 
process  or  a  waiver  by  defendant  of  his  right 
to  have  suit  brought  against  him  by  process. 
Hazel  V.  Jacobs   (N.  J.),  20-260. 

A  judgment  on  a,  note  was  entered  by  a 
justice  of  the  peace  in  the  state  of  Delaware 
by  virtue  of  a  warrant  of  attorney  signed 
by   the   maker   of  the   note,   which    warrant 


read :  "  I  do  authorize  and  empower  any 
justice  of  the  peace  within  the  state  of  Dela- 
ware or  elsewhere  to  enter  judgment  on  the 
above  obligation  without  process,  against 
me,  my  heirs,  etc.,  at  the  suit  of  Frank  Mon- 
eur,  his  executors,  administrators,  or  as- 
signs." Held,  that  a  record  of  a  judgment 
so  entered  is  entitled  to  full  faith  and  credit 
in  the  courts  of  this  state,  although  there 
was  no  process  served  on,  or  appearance  by 
the  defendant  in  the  proceeding  to  enter  the 
judgment  in  Delaware.  Hazel  v.  Jacobs 
(N.  J.),  20-260. 

16.  Default  Judgments  and  Judgment  on 
Pleadings. 

Necessity  for  order  of  court.  —  Under 
the  statutes  of  North  Dakota,  a  judgment 
in  a  civil  action,  whether  by  default  of  other- 
wise, can  be  entered  only  on  an  order  of 
the  court  or  judge,  and  a  judgment  entered 
by  the  clerk  without  such  an  order  is  void. 
Dibble  v.  Hanson   (N.  Dak.),  16-1210. 

Compliance  ivith  conrt  rules.  —  A 
judgment  by  default,  rendered  by  the  su- 
perior court  of  Cincinnati,  on  default  in 
every  way  regular  on  its  face,  cannot  be  sus- 
pended nor  execution  thereon  stayed  by  that 
court  on  a  motion  filed  at  a  subsequent  term 
for  an  alleged  irregularity  in  obtaining  such 
judgment,  where  such  irregularity  consists 
solely  in  the  failure  of  the  clerk  to  note  such 
judgment  on  his  appearance  docket,  and  of 
the  plaintiff  to  give  notice  thereof  in  the 
Court  Index,  a  newspaper,  for  three  succes- 
sive days,  notwithstanding  both  such  acts 
purport  to  be  required  by  a  rule  of  that 
court.     Van  Ingen  v.  Berger   (Ohio),  19-799. 

Effect  of  motion  for  judgment  on 
pleadings.  —  A  defendant's  motion  for  a 
judgment  in  his  favor  upon  the  pleadings 
has  the  effect  of  admitting  all  the  allega- 
tions of  the  complaint  and  all  the  affirmative 
averments  of  the  reply,  considered  together, 
and  with  such  admission  there  is  no  neces- 
sity for  any  proof  upon  the  part  of  the 
plaintiff.  Fishburne  v.  Merchants  Bank 
(Wash.),  7-848. 

Sufficiency  of  answer  to  prevent  judg- 
ment on  pleadings.  —  In  an  action,  based 
on  a  note  and  chattel  mortgage,  to  recover 
a  liquidated  sum,  where  the  answer  admits 
the  execution  of  the  note  and  mortgage,  a 
denial  therein  that  the  defendant  owes  the 
plaintiff  the  amount  sought  to  be  recovered, 
or  any  other  sum  or  amount  whatsoever,  on 
account  of  said  note  and  mortgage,  or  at' all, 
is  insufficient  to  prevent  a  judgment  in  plain- 
tiff s  favor  on  the  pleadings,  in  the  absence 
of  any  valid  affirmative  defense.  Menden- 
hall  V.  Davis  (Wash.),  17-179. 

17.  Judgments  in  Rem. 

A  judgment  in  rem  may  be  obtained 
against  property  within  the  jurisdiction  of 
the  court  belonging  to  an  absent  nonresi- 
dent; or  where  the  property  of  such  resident 
IS  seized  by  the  process  of  attachment,  the 
court  may  in  such  suit  dispose  of  the  prop- 
erty, but  cannot  give  a  personal  judgment 
except  one  which  can  be  enforced  as  to  the 
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seized  property  against  such  nonresident. 
First  Nat.  Bank  v.  Eastman  (Cal.),  1^626. 

18.  Foreign  Judgments. 

Operation  and  effect  in  general.  —  A 

judgment  enforceable  in  the  state  where  ren- 
dered must  be  given  effect  in  another  state, 
under  the  full  faith  and  credit  clause  of  tHe 
Federal  Constitution,  although  the  modes 
of  procedure  to  enforce  its  collection  may 
not  be  the  same  in  both  states.  Sistare  v. 
Sistare    (U.  S.),  20-1061. 

Custody  of  cMldren.  —  The  decree  of  a 
foreign  court,  having  jurisdiction  over  the 
parties  and  subject  matter,  awarding  the 
custody  of  a  child  six  years  old  to  his  mother, 
is  of  such  validity  and  effect  in  Ontario  — 
no  fraud  or  collusion  being  shown  —  as  to 
render  the  child's  father  liable,  under  sec- 
tion 316  of  the  criminal  code,  to  conviction 
for  the  offense  of  unlawfully  taking  or  en- 
ticing away  the  child  with  intent  to  deprive 
the  parent  (mother)  of  the  possession 
thereof.     Eex.  v.  Hamilton  (Can.),  20-868. 

Compelling  conveyance  of  land.  —  A 
court  of  equity,  acting  in  personam,  may 
well  decree  the  conveyance  of  land  in  an- 
other state,  and  may  well  enforce  its  decree 
by  process  against  the  defendant;  but 
neither  the  decree  itself  nor  any  conveyance 
under  it,  except  by  the  person  in  whom  the 
title  is  vested,  can  operate  beyond  the  juris- 
diction of  the  court  rendering  it.  Fall  v. 
Eastin  (U.  S.),  17-853. 

The  doctrine  above  stated  is  entirely  con- 
sistent with  the  provision  of  the  Constitution 
of  the  United  States  which  requires  a  judg- 
ment in  any  state  to  be  given  full  faith  and 
credit  in  the  courts  of  every  other  state. 
This  provision  does  not  extend  the  jurisdic- 
tion of  the  courts  of  one  state  to  property 
situated  in  another,  but  only  makes  the 
judgment  rendered  conclusive  on  the  merits 
of  the  claim  or  subject-matter  of  the  suit. 
It  does  not  carry  with  it  into  another  state 
the  efficacy  of  a  judgment  on  property  or 
persons^  to  be  enforced  by  execution.  To 
give  it  the  force  of  a  judgment  in  another 
state  it  must  become  a  judgment  there,  and 
can  only  be  executed  in  the  latter  as  its  laws 
permit.    Fall  v.  Eastin  (U.  S.),  17-853. 

Defenses.  —  In  an  action  on  a  judgment 
rendered  in  another  state,  it  is  no  defense  to 
show  that  the  note  on  which  judgment  was 
entered  was  paid  before  such  entry.  Hazel 
V.  Jacobs  (N.  J.),  20-260. 


JUDICIAI.  DECISIONS. 

See  Courts,  7;  Stare  Decisis. 
Effect   as   impairment   of   obligation   of   con- 
tract, see  Constitutional  Law,   15  a. 


JUDICIAL   DICTUM. 

Distinguished  from  obiter  dictum,  see  Stake 
Decisis,  4. 


JUDICIAX   FUNCTIONS. 

Selection  of  jurors,  see  Jury,  4  b. 

Statute  conferring  judicial  functions  on  non- 
judicial bodies,  see  Constitutional 
Law,  21. 

Validity  of  statute  conferring  judicial  func- 
tions, see  Constitutional  Law,  21. 


JUDICIAI<  NOTICE. 

See  Evidence,  1. 

JUDICIAI.   OFFICERS. 

See  Judges;  Justices  of  the  Peace. 
Duties     incidental     to     judicial     office,     see 
Judges,  3  a. 

JUDICIAI.   POWER. 

Of  United  States,  see  Constitutional  Law, 
6. 

JUDICIAL   PROCEEDINGS. 

Contracts  relating  to,  see  Contracts,  4  d. 
Words    spoken    in    judicial    proceedings    as 
privileged,  see  Libel  and  Slander,  3  b. 

JUDICIAI.   SALES. 

1.  Conduct  op  Sale. 

a.  Sale    en  masse  or  in  parcels. 

b.  Chilling  or  puffing  bidding. 

2.  Objections  and  Setting  Aside. 

a.  Failure  to  comply  with  order  of 

sale. 

b.  Chilling  or  puffing  bidding. 

c.  Inadequacy  of  price. 

d.  Advance  bid. 

3.  Confirmation. 

4.  Rights    and    Liabilities    of    Pub- 

chaser. 

5.  Collateral  Attack. 

Expression  in  title  of  subject  of  statute  re- 
lating to  judicial  sales,  see  Statutes, 
3  b. 

Review  of  refusal  to  confirm  sale,  see  Appeal 
and  Error,  13. 

Eights  of  purchaser  of  railroad  property  at 
judicial  sale,  see  Railroads,  6. 

1.  Conduct  of  Sale. 
a.  Sale  en  masse  or  in  parcels. 

Except  where  the  matter  is  controlled  by 
statute,  it  rests  within  the  sound  discretion 
of  the  trial  court,  in  ordering  a  judicial  sale 
of  disconnected  parcels  of  land,  to  determine 
whether  the  sale  shall  be  en  masse  or  in  par- 
cels, and  the  ruling  of  the  court  in  this  re- 
spect will  not  be  disturbed  on  appeal  unless 
it  is  plainly  erroneous.  Miller  v.  Trudgeon 
(Okla.),  8-739. 
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b.  Chilling  or  puffing  bidding. 

It  is  inequitable  for  a  judgtnent  creditor, 
while  using  the  process  of  a  court  to  collect 
a  debt,  to  avail  himself  of  the  occasion  of  a 
judicial  sale  to  start  a  question  of  title  and 
to  cheapen  what  he  proposes  to  sell,  and  a 
court  of  equity  will  enjoin  him  from  pur- 
suing the  legal  process  until  such  question 
of  title  is  settled.  Brady  v.  Carteret  Realty 
Co.   (N.  J.),  3-421. 

It  is  inequitable  for  a  judgment  creditor 
or  other  party  in  interest  in  the  land  about 
to  be  sold  at  a  judicial  sale,  not  only  to  state 
facts,  but  to  express  an  opinion  as  to  the 
title,  which  injures  and  prejudices  the  sale 
of  the  interest  which  the  debtor  has  or  which 
will  pass  imder  the  conveyance  by  the  sheriff 
or  other  officer.  Brady  v.  Carteret  Realty 
Co.    (N.  J.),  3-421. 

2.  Objections  and  Setting  Aside. 

a.  Failure  to  comply  with  order  of  sale. 

The  failure  of  an  official  to  comply  with 
the  statutory  provisions  or  decree  of  a  court 
ordering  and  confirming  a  sale  renders  it 
nonjudicial  and  void.  International  Wood 
Co.  V.  National  Assur.  Co.   (Me.j,  2-356. 

b.  Chilling  or  puffing  bidding. 

A  person  claiming  to  have  an  interest  in 
the  land  being  sold  at  a  judicial  sale, 
whether  he  be  a  judgmerit  creditor  or  other- 
wise, may  state  facts  as  to  the  title,  pos- 
session, or  the  alleged  right  of  possession  of 
the  property  about  to  be  sold,  and  such  state- 
ments cannot  be  deemed  inequitable,  oppres- 
sive, or  a,  slander  of  the  title;  but  a  failure 
to  state  such  facts  will  not  work  an  estoppel 
of  the  assertion  of  any  right  or  remedy 
which  such  judgment  crfeditor  or  other  per- 
son in  interest  may  have  in  such  land. 
Brady  v.  Carteret  Realty  Co.  (N.  J.),  3-421. 

L-.  Inadequacy  of  price. 

A  judicial  sale  will  not  be  set  aside  on 
account  of  mere  inadequacy  of  price,  unless 
the  inadequacy  is  so  gross  as  to  shock  the 
conscience  or  as  to  raise  a  presumption  of 
fraud  or  unfairness.  Gfeorge  v.  NorWood 
(Ark.),  7-171. 

d.  Advance  bid. 

In  the  absence  of  fraud,  irregularity,  or 
misconduct  affecting  the  validity  df  a  ju- 
dicial sale,  the  sale  will  nbt  be  set  aside 
and  confirmation  refused  in  order  to  allow 
the  purchaser's  bid  to  be  advanced  by  an- 
other person.  George  v.  Norwood  (Ark.), 
7-171. 

3.  Confirmation. 

Though  it  may  be  true  that  the  successful 
bidder  at  a  judicial  sale  acquires  no  inde- 
pendent rights  until  the  sale  is  confirmed 
by  the  court,  and  that  the  court  may  exercise 
discretion  in  confirming  or  rejecting  the  sale, 
this   discretion   must   be   exercised   according 


to  fixed  rules  and  not  arbitrarily,  and  the 
bidder  has  the  right  to  insist  upon  its  exer- 
cise in  this  manner  only.  George  v.  Nor- 
wood (Ark.),  7-171. 

4.  Rights  and  Liabilities  of  Purchaser. 
Necessity  of  instrument  of  transfer. 

—  In  judicial  sales  of  personal  property  the 
execution  and  delivery  to  the  purchaser  of 
an  instrument  of  transfer  of  the  property 
sold  is  essential  to  the  validity  of  the  trans- 
action. International  Wood  Co.  v.  National 
Assur.  Co.   (Me.),  2-356. 

Bule  of  caveat  emptor.  —  At  a  judicial 
sale  the  rule  of  caveat  emptor  applies  and 
the  purchaser  buys  only  such  estate  or  in- 
terest as  the  debtor  has.  Brady  v.  Carteret 
Realty  Co.   (N.  J.),  3-421. 

Effect  of  reversal  of  decree  for  sale. 
^-The  law  imputes  to  an  attorney  knowledge 
of  defects  in  legal  proceedings  for  the  sale 
of  property  taken  under  his  direction,  and 
the  title  of  such  attorney  to  land  purchased 
by  him  at  a  judicial  sale  decreed  in  pro- 
ceedings in  which  he  has  acted  as  an  at- 
torney falls  with  the  reversal  of  the  decree 
directing  the  sale.  Johnson  ;;.  McKinnon 
(Fla.),  14-180. 

5.  Collateral  Attack. 
A  decree  of  annulment  of  a  judicial  sale 
based  on  a  finding  that  the  sale  has  not 
been  completed  and  the  title  has  not^  passed 
determines  the  status  of  the  title  as  between 
the  parties  and  cannot  be  impeached  collat- 
erally. International  Wood  Co.  v.  National 
Assur.  Co.   (Me.),  2-356. 

JUNCTIONS. 

Stoppage  of  trains  at  junctions  with  other 
railroads,  see  Railroads,  3  b. 


JITNK   SHOPS. 

Regulation  of  junk  shops  in  municipalities, 
see  Municipal  Corporations,  5  f. 

JURISDICTION. 

See  CotnsTS,  2;  Coroners;  Justices  of  the 
Peace,  2. 

Action  on  judgment  as  involving  inquiry  in- 
to jurisdiction,  see  Judgments,  12. 

Allowance  of  alimony,  see  Alimony  and 
Suit  Monet,  2. 

Ancillary  jurisdiction  of  bankruptcy  court, 
see  Bankruptcy,  17. 

Appellate  jurisdiction,  see  Appeal  and  Er- 
ror, 3. 

Appointment  of  personal  representatives,  see 
Executors  and  Administrators,  2  d. 

Bastardy  proceedings,  see  Bastardy. 

Bankruptcy  courts,  see  Bankruptcy,  5, 

Control  of  receivers,  see  Receivers,  4. 

Condemnation  proceedings,  see  Eminent 
Domain,  9  a. 

Criminal  jurisdiction,  see  Criminal  Law,  6. 

Definition,  see  Judgments,  2. 
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Dismissal  for  want  of  jurisdiction  as  bar 
to  subsequent  action,  see  Judgments, 
6  c. 

Effect  of  acquittal  in  court  without  juris- 
diction, see  Cbiminai,  Law,  5  b. 

Equitable  jurisdiction,  see  Equity,  2. 

Equity  jurisdiction  in  cases  of  fraud,  see 
Fraud  and  Deceit,  2. 

Erroneous  exercise  of  jurisdiction  as  ground 
for  collateral  attack  on  judgment,  see 
Judgments,   10. 

Garnishment  proceedings,  see  Gabnishment, 
7. 

Habeas     corpus     proceedings,     see     Habeas 

COBPUS,    3. 

Inquiry     into     jurisdiction     of     court,     see 

Habeas  Cobpus,  6  a. 
Jurisdiction     in     attachment    dependent    on 

property,  see  Attachment,  2. 
Jurisdiction  in  equity  to  avoid  multiplicity 

of  actions,  see  Equity,  2  c. 
•Jurisdiction     of     federal     courts     enjoining 

judgments    of    state    courts,    see   June- 

MENTS,   13. 

Local  jurisdiction,  see  Venue. 

Partition  proceedings,  see  Pabtition,  2  a. 

Pleading   jurisdictional   facts,   see   Fleadxno, 

3  b. 
Probate  jurisdiction,  see  Wnxs,  7  b. 
Prosecution    for    false    pretenses,    see    False 

Pretenses  and  Cheats,  2. 
Prosecutions  for  violation  of  liquor  laws,  see 

iKIOXiCATING   LlQUOBS,    6   b. 

Quieting  title,  see  Quieting  Title  —  Re- 
moval OF  Cloud,  3. 

Requisite  to  validity  of  judgment,  see  Judg- 
ments, 2. 

Restraining  exercise  on  unauthorized  juris- 
diction, see  Pbohibition,  1. 

Suits    to    set    aside    fraudulent    conveyances, 
see  Fraudulent  Conveyances,  4  A. 
'  Temporary    injunction    in    aid    of    appellate 
jurisdiction,  see  Injunctions,  4  a. 

Want  of  jurisdiction  as  ground  for  arrest  of 
judgment,  see  Judgments,  7  a. 


JURY. 

1.  Right  to  Juby  Trial,  1003. 

a.  In  general,  1003. 

b.  Criminal  cases,  1003. 

(1)  Felony,  1003. 

(2)  Commitment     of     wayward 

children,  1003. 

(3)  Violation  of  municipal  or- 

dinance, 1003. 

c.  Civil  cases,  1004. 

d.  Submission  to  jury,  1004. 

e.  Waiver  and  loss  of  right  to  jury 

trial,  1004. 

(1)  Power  to  waive,  1004. 

(2)  Mode  of  waiver,  1004. 

(3)  Effect  of  waiver,  1005. 

f.  Denial  of  right,  1005. 

2.  Qualifications  of  .Iueobs,  1005. 

3.  Exemptions  from  Juby  Duty,  1006. 

4.  Summoning  and  Attendance  of  Ju- 

rors. 1005. 

a.  Jury  list,  1005. 

b.  Selection      and      summoning     of 

regular  panel,  1006. 


c.  Drawing    or     selection    of    trial 

jury,  1006. 

d.  Special  venire,  1006. 

e.  Compensation  and  expense,   1007. 

5.  Competency  of  Jubobs,  1007. 

a.  In  general,  1007. 

b.  Bias  or  prejudice,  1007. 

c.  Pecimiary  interest,  1008. 

d.  Relationship  to  party,  1008. 

e.  Business    connection    with    party, 

1008. 

f.  Opinion  previously  formed,    1008. 

6.  Challenges  and  Objections,  1009. 

a.  In  general,  1009. 

b.  Standing  jurors  aside,  1009. 
e.  Examination  of  jurors,  1009. 

d.  Waiver  of  objections,  1010. 

e.  Review  of  rulings  on  challenges, 

1010. 

( 1 )  In  general,  1010. 

(2)  Error     not     apparent     in 

record,  1010. 

(3)  Harmless  error,  1010. 

7.  Custody  and  Conduct  of  Jury,  1011. 

a.  Coercion  of  jury,  1011. 

b.  Communications  with  court,  1011. 

c.  Separation  of  jurors,  1012. 

d.  Misconduct  of  jurors,  1012. 

(1)  Custodian    in    jury    room, 

1012. 

(2)  Use  of  intoxicants,  1012. 

(3)  Taking     papers      and     ex- 

hibits to  jury  room,  1012. 

(4)  Reading   newspapers,   1013. 

(5)  Effect  of  information  given 

jury     by     one     of     their 
number,  1013. 

(6)  Communication    with    out- 

siders, 1013. 

(7)  Expressions       of       opinion 

during  trial,  1013. 

(8)  Discussion  of  former  trial, 

1013. 

(9)  Exhibition  of  bias,  1014. 

(10)  Commenting  on   failure   of 
defendant  to  testify,  1014. 

(11)  Evidence     as     to     miscon- 

duct,   1014. 

e.  Conduct  of  custodian,  1014. 

8.  SwEABiNG  Jubobs,  1014. 

See  Gband  Jury. 

Affidavits  of  jurors  to  impeach  verdict,  see 

Tbial,  8  1. 
Assessment    of    punishment    by    jury,     see 

Cbiminal  Law,  7  b  (6)    (d). 
Attempt  to  influence  jurors  as  contempt,  see 

Contempt,  1  c. 
Cautionary  instructions  to  jury,  in  criminal 

cases,  see  Criminal  Law,  6  r  (6). 
Coercion  of  jury  as   ground   for  new  trial, 

see    Criminal    Law.    6    r    (6);    New 

Trial,  2  b   (3) ;   Tblil,  8. 
Competency  of  juror  to  impeach  verdict,  see 

Criminal  Law,  7. 
Controlling  deliberations  of  jury,  see  Tbial  7. 
Discharge   of   jury   in   criminal    case   as   ac- 
quittal, see  Cbiminal  Law,  5  b. 
Discharging     jury     in     criminal     ease,     see 

Criminal  Law,  6  1. 
Effect  of  disagreement  in  criminal  cases,  see 

Criminal  Law,  5  b. 
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Excluding  jury  on  argument  as  to  admissi- 
bility of  evidence,  see  Cmminal  Law, 
6  m   (2). 

Failure  of  jury  to  answer  interrogatories  as 
ground  for  arrest  of  judgment,  see 
Judgments,  7  a. 

Habitual  criminal  statutes  as  denying  jury 
trial,  see  Cbiminal  Law,  7  a   (1). 

Impaneling  and  swearing  jury  as  putting  in 
jeopardy,  see  Criminal  Law.  5  b. 

Instructions,  invading  province  of  jury,  see 
Tbial,  3  m. 

Instructions  to  jury  in  criminal  cases,  see 
Criminal  Law. 

Misconduct  of  jury,  review  of  rulings  of 
trial  court,  see  Criminal  Law,  9  a  (4). 

Permitting  jury  to  take  written  confession 
to  jury  room,  see  Criminal  Law,  6  n 
(11)    (i). 

Petty  oflFenses  tried  without  jury,  see  Crim- 
inal Law,  6  g. 

Prejudice  of  jury  as  ground  for  new  trial, 
see  New  Trial,  2  b  (3). 

Presumption  that  jury  was  sworn,  see  Ap- 
peal AND  Error,'  14  d. 

Presumption  of  misconduct,  see  Appeal  and 
Error,  14  d. 

Province  of  jury,  see  Accomplices. 

Eesort  to  equitable  remedy  as  infraction  of 
right  to  jury  trial,  see  Equity,  2  u. 

Review  of  rulings  as  to  qualifications  of 
jurors,  see  Appeal  and  Error,  12  a. 

Eight  of  accused  in  criminal  prosecution  to 
be  present  at  view  by  jury,  see  Crim- 
inal Law,  6  c  (4). 

Right  of  jury  to  find  the  law  as  well  as  the 
facts,  see  Criminal  Law,  6  q   ( 1 ) . 

Right  to  jury  trial  in  condemnation  proceed- 
ings, see  Eminent  Domain,  9  i. 

Right  to  jury  trial  in  contempt  proceedings, 
see  Contempt,  3  b. 

Right  to  jury  trial  in  proceeding  to  remove 
public  officer,  see  Public  Officers,  7 
b   (2). 

Summary  conviction  without  jury  for  vio- 
lating municipal  ordinance,  see  Crim- 
inal Law,  7  a  (1). 

Trial    of    issues    in   bankruptcy,    see    Bank- 

EUPTCY,    7. 

1.  Right  to  Jury  Tbial. 
a.  In  general. 

What  constitutes  a  trial.  —  As  used  in 
the  provision  of  the  Montana  constitution 
that  "in  all  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  ...  a 
speedy  public  trial  by  an  impartial  jury," 
the  word  "  trial "  includes  all  the  proceed- 
ings in  the  progress  of  the  prosecution  after 
the  issues  are  made  up,  down  to  and  includ- 
ing the  rendition  of  the  verdict.  State  v. 
Koch    (Mont.),  8-804. 

The  right  of  trial  by  jury  secured  by  the 
North  Dakota  constitution  includes  all  of 
the  substantial  elements  of  the  trial  by  jury 
as  known  to  and  understood  by  the  frainers 
of  the  constitution  and  the  people  who 
adopted  it.  Barry  v.  Truax  (N.  Dak.),  3- 
191. 


Jury  of  vioinaee.  —  The  term  "  jury  of 
the  vicinage,"  as  used  in  a  constitutional 
guaranty  as  to  the  place  of  trial  of  a  person 
accused  of  crime,  signifies  literally  the  neigh- 
borhood where  the  crime  was  committed. 
Commonwealth  !'.  Jones   (Ky.),  4-1192. 

Bight  to  jury  trial  in  Philippine 
Islands.  —  The  Constitution  does  not  re- 
quire Congress  to  enact  for  ceded  territory, 
such  as  the  Philippine  Islands,  not  made  a 
part  of  the  United  States  by  congressional 
action,  a  system  of  laws  including  the  right 
of  trial  by  jury,  and  the  Constitution  does 
not,  without  legislation  and  of  its  own  force, 
carrv  such  right  to  territory  so  situated. 
Dorr  V.  U.  S.  (U.  S.),  1-697. 

b.  Criminal  cases. 
(1)  Felony. 

A  judge  of  the  district  court  has  no  juris- 
diction to  try  and  determine  the  guilt  or  in- 
nocence of  a  defendant  charged  with  a  felony 
who  pleads  not  guilty,  without  a  trial  to 
jury;  and  such  jurisdiction  cannot  be  con- 
lerred  by  consent  of  the  accused.  Michaelson 
V.  Beemer  (Neb.),  g-llSl. 

(2)  Commitment  of  wayward  children. 

The  Pennsylvania  statute  defining  the 
powers  of  several  courts  of  quarter  sessions 
of  the  peace  with  reference  to  delinquent 
children  is  not  unconstitutional  as  denying 
the  right  of  trial  by  jury.  Commonwealth 
V.  Fisher   (Pa.),  5-92. 

(3)    Violation    of    municipal    ordinance. 

Effect     of     state     constitution.  —  The 

Georgia  constitution  does  not  guarantee  a 
trial  by  jury  to  one  charged  with  the  vio- 
lation of  a  municipal  ordinance,  but  he  may 
be  summarily  tried  and  convicted  without  a 
jury  in  a  police  court  having  jurisdiction  to 
try  petty  offenders  against  the  peace  and 
good  order  of  the  municipality.  Pearson  r. 
Wimbish  (Ga.),  4-501. 

The  provision  of  the  Georgia  constitution 
that  "  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  except  by  due  process 
of  law,"  does  not  guarantee  a  trial  by  jury 
to  one  charged  with  the  violation  of  a  valid 
municipal  ordinance,  but  he  may  be  sum- 
marily tried  and  convicted,  without  a  jury, 
in  a  police  court  having  jurisdiction  to  try 
petty  offenses  against  the  peace,  good  order, 
and  security  of  the  municipality;  and  this  is 
true  although,  under  such  ordinance  and  the 
charter  of  the  city,  the  offender  is  sentenced 
to  pay  a  fine  of  $500  and  also  to  work  on 
the  streets  or  other  public  places  of  the  city 
for  thirty  days.  Loeb  r.  Jennings  (Ga.), 
18-376. 

Effect  of  federal  constitution.  — 
Such  a  trial  without  a  jury,  and  the  sen- 
tence so  imposed,  are  not  violative  of  the 
provision  of  the  Constitution  of  the  United 
States  which  declares  "  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law."  Loeb  v. 
Jennings   (Ga.),  18-376. 
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c.   Civil  cases. 

Action  for  damagefs.  —  The  right  of  the 
plaintiff  in  an  action  to  recover  damages 
for  a  nuisance  to  a  trial  by  jury  of  the 
questions  of  the  existence  of  the  nuisance 
and  the  amount  of  the  damage.  Chessman 
V.  Hale  (Mont),  3-1038. 

Action  to  recover  possession  of  real 
estate.  —  In  an  action  commenced  for  the 
jjurpose  of  settling  disputed  questions  of 
title  to  real  estate,  and  to  recover  the  pos- 
session thereof,  either  party  is  entitled  to  a 
juty  trial  as  matter  of  right,  regardless  of 
this  form  in  which  the  action  may  be  brought. 
Atkinson  r.  J.  E.  Crowe  Coal,  etc.,  Co. 
(Kan.),   18-242. 

Action  to  qniet  title.  —  An  action 
brought  in  the  district  court  by  the  party 
actually  in  possession  of  the  property,  for 
the  purpose  of  qvlietihg  title  to  his  lease- 
hold estate  under  the  provisions  of  the 
Idaho  statute,  is  a  suit  in  equity  and  neither 
party  is  entitled  to  a  jury  trial  as  a  matter 
sf  right.     Shields  u.  Johnson   (Idaho) ,  3-245. 

Action  for  injunction.  —  An  action  to 
enjoin  the  continuance  of  a  nuisance  and  for 
damages  is  not  triable,  as  of  right,  by  a 
jury,  even  though  equitable  relief  is  denied. 
Miller  v.  Edison  Electric  Illuminating  Co. 
(N.  Y.),  6-146. 

Where  a  person  is  in  the  actual,  exclusive, 
atid  peaceable  possessibh  of  real  estate, 
claiming  to  be  the  owner  thereof,  and  anothei? 
per.son,  claiming  to  be  the  owrtei-  of  the  coal 
and  mineral  in  siich  land  and  to  have  a 
right  to  use  the  surface  for  mining  purposes, 
attempts  to  enter  thereoji  for  such  purpose, 
but  is  fdi-fcibly  preveiited  by  the  person  in 
possession)  wlio  denies  such  claimed  owner- 
ship of  the  coal,  and  the  person  out  of  pos- 
session then  commences  a  suit  to  obtain  a 
perpetual  injunction  to  restrain  the  person 
in  possession  from  interfering  with  the  min- 
ing and  removal  of  the  coal,  it  is  error,  in 
that  suit  to  deny  a  request  by  the  defend- 
ant for  a  trial  by  jury.  Atkinson  v.  J.  R. 
Crowe   Coal,  etc.,   Co.    (Kan.),   18-242. 

Eminent  domain  proceedings.  —  The 
owner  of  property  taken  under  expropriation 
proceedings  has  the  right  to  have  the  issues 
tried  before  a  jury  legally  constituted. 
Louisiana,  etc.,  R.  Co.  v.  Moseley  (La.)j 
5-920. 

Section  7,  article  1  of  the  Constitution, 
which  provides  that  "  the  right  of  trial  by 
jury  shall  remain  inviolate,"  has  reference  to 
the  right  of  jury  trial  as  the  same  existed  at 
the  time  of  the  adoption  of  the  Constitution, 
and  therefore  does  not  guarantee  to  the  citi- 
zen the  right  of  trial  by  jury  in  condemna^ 
tion  proceedings  in  the  exercise  of  the  right 
of  eminent  domain  pursuant  to  the  pro- 
visions of  section  14,  article  1  of  the  Consti- 
tution. Portneuf  Irrigating  Co.  v.  Budge 
(Idaho),  18-674, 

Qno  -warranto  proceedings.  —  In  a 
statutory  proceeding  in  the  nature  of  a  quo 
warranto  proceeding,  brought  in  a  court  of 
original  jurisdiction  to  annul,  vacate,  and 
cancel  a  charter  or  franchise  or  any  other 
property  right,  not  including  title  to  public 


office,  the  right  of  trial  by  jury  of  issues  of 
fact  is  a  constitutional  right.  Louisiana, 
etc.,  E.  Co.  V.  State  (Ark.),  5-637. 

Probate  proceedings.  —  Tlie  constitu- 
tional right  to  trial  by  jury  does  not  apply 
to  will  contests  or  other  probate  proeeedinijs, 
and  as  to  such  contests  or  proceedings  the 
right  to  trial  by  jury  does  not  exist  unless 
it  is  expressly  conferred  by  statute.  Estate 
of  Dolbeer   (Cal.),  15-207. 

Under  the  provisions  of  the  California 
code  of  civil  procedure  the  plaintiff  in  an 
action  to  revoke  the  probate  of  a  will  which 
has  been  probated  after  a  contest  is  not  en- 
titled as  of  right  to  a  trial  by  jury.  Estate 
of  Dolbeer  (Cal.),  15-207. 

Where  before  the  probate  of  a  will  a  con- 
test which  has  been  instituted  is  tried  before 
a  jury,  and  their  verdict  is  sustained  on  ap- 
peal, it  is  not  an  abuse  of  discretion,  but,  on 
the  contrary,  within  the  policy  of  the  Cali- 
fornia statute,  for  the  court  to  refuse  a  jury 
trial  in  a  contest  instituted  after  probate  by 
a  brother  of  the  former  contestant.  Estate 
of  Dolbeer    (Cal.),   15-207. 

d.  Submission  to  jury. 

The  submission  of  a  ease  tO  a  jtlry  con- 
templated by  the  Nebraska  code  is  the  sub- 
mission  of  an  issue  of  fact  Which  the  jury  is 
at  liberty  to  decide  in  favor  of  either  party. 
Bee  Building  Co.  v.  Dalton   (Neb.),  4-508. 

A  jury  impaneled  to  try  issues  of  fact  is 
practically  eliminated  by  a  decision  Sustain- 
ing a  demurrer  to  evidence.  Such  a  decision 
is  essentially  a  denial  of  the  litigant's  claim 
that  he  is  entitled  to  a  jury  trial.  Bee 
Bldg.  Co.  V.  Dalton  (Neb.), '4-508. 

e.   Waiver  and  loss  of  right  to  jury  trial. 

(1)  Power  to  waive. 

The  waiver  of  a  jury  by  a  defendant  prose- 
cuted under  the  Oleomargarine  Act,  which 
subjects  persons  violating  the  same  to  a  pen- 
alty, is  not  in  conflict  with  the  law  and  will 
not  invalidate  the  judgment  obtained  in  the 
proceeding.     Schick  v.  U.  S.   (U.  S.),  1-585; 

In  such  an  action,  where  the  trial  court 
rules  that  the  action  shall  be  treated  as  an 
equitable  one  solely  and  that  the  verdict  of 
the  jury  shall  be  advisory  merely,  and  re- 
fuses to  give  instructions  requested  by  the 
plaintiff  the  plaintiff  does  not,  by  proceed- 
ing with  the  trial  of  the  cause,  waive  his 
constitutional  right  to  trial  by  jury,  not- 
withstanding the  fact  that  he  takes  no  ex- 
ception to  the  rulings  of  the  court  other  than 
an  exception  to  the  refusal  of  his  instruc- 
tioils.     Chessman  v.   Sale    (Mont.),   3-1038. 

(2)  Mode  of  waiver. 

Failure  to  demand.  —  Under  the  Ohio 
statute  for  the  prevention  of  cruelty  to 
animals,  which  provides  that  a  person  ac- 
cused of  violating  the  statute  shall  have 
the  right  to  trial  by  a,  jury,  unless  he  waives 
the  right,  the  waiver  must  Clearly  and  af- 
firmatively appear  on  the  fecord,  ahd  a 
waiver  cannot  be  assumed  or  implied  by  thfe 
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reviewing  court  from  the  silence  of  the  ac- 
cused, or  from  his  mere  failure  to  demand  a 
jury.    Simmons  r.  State   (Ohio),  9^60. 

In  a  prosecution  under  the  Ohio  statute 
for  the  prevention  of  cruelty  to  animals,  on  a 
plea  of  not  guilty,  the  accused  must  vraive 
his  right  to  a  jury  trial  before  a  justice  of 
the  peace  can  acquire  jurisdiction  to  hear 
the  complaint  and  render  final  judgment  in 
the  case  without  the  intervention  of  a  jury. 
Simmons  r.  State   (Ohio),  B-260. 

Nonpayment  oS  fees  of  jurors.  —  The 
constitutional  right  of  trial  by  jury  is  not 
infringed  by  the  New  Jersey  statute  provid- 
ing that  unless  the  party  demanding  a  trial 
by  jury  in  the  district  court  shall  at  the 
time  of  making  such  demand  pay  the  cost 
of  the  venire,  the  demand  for  trial  by  jury 
shall  be  deemed  to  be  waived.  Humphrey 
V.  Eakeley  (N.  J.),  5-929. 

(3)    Effect  of  waiver. 

The  waiver  by  a  complainant  of  demand 
for  a  trial  by  jury,  and  the  consent  of  all 
parties  to  the  cause  that  the  judge  may  hear 
the  case  without  the  intervention  of  a  jury 
on  the  first  trial,  will  not  remain  in  force 
on  the  second  trial,  the  cause  having  been 
remanded  by  the  appellate  court  to  secure  a 
finding  on  all  the  material  issues  raised  in 
the  pleadings,  and  either  party  has  the 
right  on  the  secoiid  trial  to  withdraw  his 
former  consent  and  have  the  issues  of  fact 
tried  before  a  jury.  Worthington  v.  Nash- 
ville, etc.,  Ey.    (Tenn.),  4-1002. 

f.  Denial  of  right. 

Requiring  prepayment  of  fees.  —  Tlie 
provision  of  the  Illinois  constitution  that 
the  "  right  of  trial  by  jury  as  heretofore 
enjoyed  shall  remain  inviolate "  is  not  vio- 
lated by  the  Illinois  Municipal  Court  Act 
requiring  the  payment,  when  a  jury  is  de- 
manded, of  six  dollars  to  be  applied  on  their 
fees.     Williams  v.  Gottschalk   (111.),  12-376. 

2.    QuAtlPICATIONS    OP    JUEOES. 

Property  qualifications.  —  Though  the 
North  Carolina  constitution  provides  that 
iMe  real  property  of  a  married  woman  shall 
be  her  sole  and  separate  estate,  a  husband, 
whose  wife  is  seized  of  a  fee  and  has  had 
children  by  him,  has  such  an  "  interest "  in 
her  land  that  his  eligibility  as  a  juror  can- 
not be  challenged  on  the  ground  that  he  is 
not  a  freeholder.  Hodgin  i\  Southern  R.  Co. 
(?:.  Car.),  10-417. 

Residence.  —  The  temporary  absence  of 
ii  juror  from  the  parish  of  his  residence  will 
not  destroy  his  qualification  for  jury  service 
therein,  when,  though  living  and  working  in 
another  part  of  the  state,  he  had  no  inten- 
tion to  change  his  permanent  abode.  State 
r.  Wimby  (La.),  12-643. 

Conviction  of  crime.  —  Conviction  of 
crime  is  not  an  absolute  disqualification  fop 
jury  service  in  Massachusetts.  Com.  v. 
Wong  Chung   (Mass.),   \-\9-?,. 

Desertion  from  military  service.  — 
Whether    one   who    has    lost    liis    citi/cnsliip 


because  of  desertion  from  the  military  ser- 
vice is  deprived  of  the  right  to  serve  as  a 
juror  under  the  Massachusetts  statutes  is 
doubtful.  Com.  v.  Wong  Chung  (Mass.), 
1-193. 

Ifew  trial  for  disq-iialifieation  of 
juror.  —  A  party  to  an  action  is  not  en- 
titled as  a  matter  of  law  to  have  a  verdict 
set  aside  because  of  the  disqualification  of  a 
juror,  but  a  new  trial  may  be  granted  in 
the  discretion  of  the  court.  Com.  r.  Wong 
Chung  (Mass.),  1-193. 

Where  a  competent  and  impartial  jury  has 
been  secured  in  an  action,  their  verdict  will 
not  be  set  aside  because  the  trial  judge 
erred  in  retaining  on  the  jury  one  who  was 
in  fact  disqualified  and  who  was  then  per- 
emptorily challenged,  although  it  appears 
that  the  party  afterwards  exhausted  all  his 
peremptory  challenges.  Pearce  v.  Quincy 
Mining  Co.   (Mich.),  12-304. 

3.  Exemptions  from  Jubt  Buty. 

Validity  of  exemptions.  —  The  Four- 
teenth Amendment  to  the  Federal  Constitu- 
tion is  not  violated  by  the  exclusion  of  cer- 
tain classes  of  citizens  from  jury  service 
if  the  exclusion  is  not  the  result  of  race 
or  class  prejudice,  but  is  on  the  bona  fide 
ground  that  it  is  for  the  good  of  the  com- 
munity that  the  regular  work  of  the  excluded 
classes  shall  not  be  interrupted.  Eawlins  r, 
Georgia   (U.  S.),  5-783. 

Nature  of  esemption.  —  The  right  of 
exemption  from  jury  service  is  not  a  vested 
or  a  contract  right,  but  is  a  mere  gratuity 
which  may  be  withdrawn  at  the  pleasure  of 
the  legislature,  even  though  the  persons 
from  whom  it  is  withdrawn  have  performed 
the  services  specified  in  the  grant  of  exemp- 
tion. State  r.  Cantwell  (N.  Car.),  9-141. 
Members  of  fire  companies.  —  A  con- 
stitutional provision  for  the  alteration  or 
repeal  of  tlie  charters  of  corporations  sub- 
sequently formed  gives  the  legislature  the 
right  to  repeal  a  subsequent  statute  charter- 
ing a  fire  company  and  conferring  on  its 
members  exemption  from  jury  service.  State 
r.  Cantwell   (N.  Car.),  9-141. 

The  provisions  of  the  North  Carolina  code 
which  exempt  active  members  of  fire  com- 
panies from  jury  service  and  which  repeal 
prior  inconsistent  private  statutes  and  prior 
public  statutes  not  contained  in  the  revisal, 
repeal  a  pi-ior  statute  providing  that  the 
members  of  a  specified  fire  companv  "  sha", 
during  membership,  be  exempt  from'  all  jury 
and  militia  duty,  and  in  case  of  active  ser- 
vice in  said  company  for  five  successive 
years,  said  exemption  shall  continue  during 
the  life  of  the  member  rendering  Fuch  active 
service."  State  v.  Cantwell  (fr.  Car.)  9- 
141.  '' 

4.  Summoning  and  Attendance  of  Jurors. 
a.  Jury  list. 
Failure  of  jury  commissioners  to  take 
oath  of  office.  —  A  motion,  made  by  a 
(irisoner  about  to  be  tried  for  crime,  to  qimli 
the  venire   and   discharge   tlie    panel   on  Vic 
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ground  that  the  list  of  names  of  persons  to 
serve  as  jurors,  from  which  the  panel  was 
drawn,  was  selected  by  two  jury  commission- 
ers one  of  whom  had  not  taken  the  oath  pre- 
scribed by  such  statute,  is  properly  over- 
ruled.    State  V.   Medley    (W.   Va.),    18-761. 

De  facto  commlssioneTS.  —  A  jury 
commissioner,  who  has  been  regularly  ap- 
pointed by  the  court  and  who  is  otherwise 
qualified,  but  who  has  failed  to  take  and 
subscribe  the  oath  prescribed  by  the  West 
Virginia  statute  (Code,  c.  IIG,  §  3),  is,  not- 
withstanding, a  de  facto  oiBcer;  and,  as  be- 
tween third  persons,  his  acts  performed  in 
the  discharge  of  his  duties  as  such  jury  com- 
missioner are  valid.  State  i'.  Medley  (W. 
Va.),  18-761. 

Time  of  meeting  of  commissioners.  — 
A  statute  prescribing  the  time  of  meeting 
of  the  jury  commissioners  for  the  purpose 
of  selecting  the  annual  list  of  persons  to 
serve  as  jurors  is  simply  directory,  and  a 
substantial  compliance  therewith  is  suf- 
ficient.    State  r.  Medley    (W.  Va.),   18-761. 

Appointment  of  elisors.  —  Municipal 
courts  in  Minnesota,  organized  under  the 
provisions  of  the  statute  (Laws  1895,  p.  575, 
c.  229)  being  courts  of  record  with  common- 
law  jurisdiction,  are  authorized  to  appoint 
an  elisor  to  make  a  list  of  names  of  per- 
sons from  which  to  select  a  jury,  where  no 
officer  qualified  to  make  such  list  is  present. 
The  character  and  form  of  the  evidence  neces- 
sary to  show  disqualification  on  the  part  of 
an  officer  who  is  present,  in  such  a  case, 
rests  in  the  discretion  of  the  trial  court. 
Wellcome  r.  Berkner    (Minn.),   17-366. 

Term  of  service.  — '  The  Montana  code 
of  civil  procedure  prescribing  the  term  of 
service  for  persons  on  a  jury  list  construed. 
State  etc  rel.  Clark  v.  District  Court  (Mont.), 
3-841.  . 

b.  Selection  and  summoning  of  regular  panel. 

Time.  —  The  statutory  provisions  in 
Florida  for  procuring  jurors  in  advance  of 
a  term  of  the  circuit  court,  compliance  with 
which  requires  action  by  the  court  officials 
at  least  fifteen  days  before  the  term,  do  not 
forbid  the  calling  of  a  special  term  within 
less  than  fifteen  days  from  the  date  of  the 
order.  If  circumstances  demand  that  a  term 
be  held  at  an  earlier  date,  jurors  therefor 
may  be  procured  as  in  other  cases  where 
none  have  been  previously  drawn  or  sum- 
moned.    Peeples  v.  State  (Fla.),  4-870. 

Number  of  jurors.  — Code  W.  Va..  c.  116, 
§  7,  respecting  the  number  of  jurors  to  be 
summoned  by  the  clerk  is  directory,  and  the 
issuance  of  the  writ  for  a  greater  number 
than  thirty,  without  an  order  of  court  direct- 
ing it,  is  a  substantial  compliance  with  the 
statute.     State  v.  Medley   (W.  Va.),  18-761. 

Summoning  jury  from  subdivision  of 
county.  — •  The  Alabama  statute  authoriz- 
ing a  jury,  under  certain  circumstances,  to 
be  drawn  from  a  district  less  than  a  county, 
is  constitutional.  Wray  r.  State  (Ala.), 
16-362. 

Waiver  of  rights  to  statutory  mode 
of  selection.  —  The  right  of  the  defendant 


in  a  criminal  case  in  a  municipal  court  to 
trial  by  a  jury  selected  from  a  list  of  per- 
sons chosen  for  that  purpose  (Bell.  &  C. 
Codes  &  St.  Or.,  §  2251)  is  waived  by  ac- 
cepting a  jury  summoned  by  the  city  mar- 
shal from  the  body  of  the  city.  Gay  r. 
Eugene   (Ore.).   18-188. 

Competency  of  officer.  —  The  action  of 
the  trial  court  in  a  capital  case  in  refusing 
to  quash  the  venire  on  the  ground  that  the 
sheriff  who  summoned  the  panel  was  preju- 
diced against  the  defendant  in  that  he  had 
exercised  all  due  diligence  in  pursuing  and 
arresting  the  defendant,  and  was  a  witness 
for  the  prosecution,  will  not  be  reversed  on 
appeal,  especially  where  it  appears  that  the 
defendant  failed  to  make  a  timely  motion 
objecting  to  the  competency  of  the  sheriff 
before  the  panel  was  summoned.  State  f. 
Jeffrjps    (Mo.),   14-524. 

Judicial  function  of  court.  —  To  make 
effectual  the  constitutional  guaranty  of  the 
right  of  trial  by  jury  the  district  court  pos- 
sesses, by  virtue  of  the  sovereignty  reposed 
in  it,  inherent  power  to  provide  itself  with  a 
jury.  The  legislature  may  aid  and  regulate 
the  exercise  of  this  power,  but  the  selecting 
of  jurors  from  the  inhabitants  of  the  proper 
territory  to  determine  issues  of  fact  in  court 
is  a  court  function,  cognate  with  that  of 
hearing  and  deciding,  and  is  not  "  adminis- 
trative "  in  origin,  purpose,  or  character  in 
the  true  sense  of  that  term.  Moore  v.  Na- 
tion (Kan.),  18-397. 

c.  Drawing  or  selection  of  trial  jury. 

Right  to  select  from  panel  in  attend- 
ance. —  The  statutes  of  Washington  do  not 
give  a  person  charged  with  a  capital  crime 
the  right  to  have  the  jury  before  which  he 
is  to  be  tried  selected  from  the  panel  in  at- 
tendance on  the  court  at  the  time  his  case 
is  called.     State  v.  Mayo   (Wash.),  7-881. 

Right  to  have  negroes  on  jury.  — 
There  is  no  irregularity  in  the  formation  of 
a  jury,  composed  entirely  of  wliite  men,  for 
the  trial  of  a  negro,  in  violation  of  the  rights 
of  the  accused  under  the  Fourteenth  Amend- 
ment of  the  U.  S.  Constitution,  when  there  is 
nothing  showing  what  race  or  races  were  in- 
cluded in  the  venire,  and  objection  to  the  - 
jury  is  not  made  in  the  trial  court.  Merri- 
weather  v.  Com.    (Ky.),  4-1039. 

d.   Special   venire. 

Exhaustion  of  regular  panel.  —  Under 
the  Arizona  statutes  the  trial  court  has  au- 
thority to  order  a  special  venire  before  the 
jurors  constituting  the  regular  venire  have 
been  exhausted,  and  when  the  court  has  so 
ordered  a  special  venire  it  is  proper  when 
the  cause  is  called  for  trial  to  place  the 
names  of  the  special  veniremen  in  the  same 
box  with  the  names  of  the  remainder  of  the 
regular  veniremen  and  from  such  box  to 
draw  the  jurors  to  try  the  cause.  Elias  v. 
Territory    (Ariz.),   11-1153. 

Quashing  of  regular  panel.  —  When 
the  regular  panel  of  petit  jurors  is  quashed 
for  any  reason,  the  district  court  may  order 
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jurors  to  be  summoned  under  section  664  of 
the  Nebraska  code.  Bussell  v.  State  (Neb.), 
15-222. 

e.  Compensation  and  expenses.     ' 

Fees.  —  Under  the  Missouri  statute  pro- 
viding for  the  payment  of  jurors,  veniremen 
who  are  not  chosen  on  the  panel  of  forty 
jurors  provided  for  in  capital  oases  are  not 
entitled  to  their  per  diem  and  mileage. 
State  ex  rel.  Suter  v.  Wilder    (Mo.),  7-158. 

Expenses.  —  While  courts  of  justice  have 
the  inherent  power  and  authority  to  incur 
and  order  paid  all  such  expenses  as  are 
necessary  for  the  holding  of  court  and  the 
discharge  of  the  duties  thereof  in  the  ad- 
ministration of  justice,  an  expense  incurred 
by  order  of  the  court  for  shaving  jurors  and 
hair-cutting,  while  the  jury  are  kept  to- 
gether in  the  progress  of  the  trial,  is  not 
such  a  necessary  expense  incident  to  and 
necessary  in  the  administration  of  justice  as 
to  become  a  county  charge.  The  necessity 
for  a  juror  shaving  and  having  his  hair  cut 
does  not  arise  out  of  or  depend  on  his  ser- 
vices on  a  jury,  and  is  no  more  necessary 
while  serving  on  a  jury  than  at  any  other 
time.  Schmelzel  v.  Board  of  County  Com'rs 
(Idaho),  17-1226. 

By  the  Idaho  statutes  (Rev.  Codes,  §§ 
7900,  7901)  it  is  provided  that  the  county 
commissioners  shall  provide  a  room  with 
suitable  furniture,  fuel,  lights,  and  station- 
ery for  the  use  of  the  jury  upon  retirement 
for  deliberation,  and  that  when  the  jury  are 
kept  together  they  must  also  be  provided, 
at  the  county's  expense,  with  suitable  and 
sufficient  food  and  lodging.  These  sections, 
however,  are  not  sufficiently  broad  and  com- 
prehensive to  include  or  authorize  the  pay- 
ment by  the  county  of  a  bill  for  shaving  and 
hair-cutting  for  jurors  while  kept  together, 
either  in  the  progress  of  the  trial  or  during 
their  retirement  for  deliberation.  Schmelzel 
V.  Board  of  County  Com'rs  (Idaho),  17-1226. 

5.  Competency  op  Jueobs. 
a.  In  general. 

The  court  should  resolve  all  doubts  as  to 
the  competency  of  the  juror  in  favor  of  the 
defendant  in  a  criminal  case.  Johnson  v. 
State  (Okla.),  18-300. 

b.   Bias  or  prejudice. 

In  general.  —  The  court  must  be  clearly 
satisfied  of  the  fairness  of  a  juror,  and  his 
freedom  from  prejudice  or  bias  against  the 
defendant,  or  he  should  be  excluded  from  the 
jury.     Johnson   v.    State    (Okla.),    18-300. 

Bace  prejudice.  —  The  trial  judge,  being 
afforded  an  opportunity  to  observe  the 
manner  of  jurors  in  giving  answers  to  ques- 
tions affecting,  their  competency,  commits 
no  error  in  holding  competent  a  juror  who, 
in  response  to  questions  as  to  his  ability  to 
give  the  accused  —  a  colored  man  charged 
with  the  murder  of  a  white  man  —  a  fair 
trial,  and  return  a  verdict  according  to  tlie 
law   and  the   evidence,   answers   "  I   think   I 


can,"  and  "  I  think  so,"  although  in  response 
to  one  question  as  to  whether  the  fact  that 
the  accused  man  was  a  colored  man  charged 
with  the  killing  of  a  white  man  would  in- 
fluence the  juror  at  all  in  the  decision  of  the 
case,  he  answers  "  It  might."  Strong  v. 
State  (Avk.),  14r-229. 

Membership  of  association.  —  The 
mere  fact  that  a  person  is  a  member  of  an 
association  organized  for  the  purpose  of  de- 
tecting and  prosecuting  thefts  of  live  stock, 
and  pays  dues  as  a  member  of  such  associa- 
tion, does  not  necessarily  disqualify  him  from 
sitting  as  a  juror  on  the  trial  of  a  defendant 
charged  with  the  larceny  of  sheep,  in  the  ab- 
sence of  anything  to  show  that  the  associa- 
tion in  question  is  connected  with  or  inter- 
ested in  the  prosecution  of  the  particular 
case  on  trial.  Starke  v.  State  (Wyo.),  17- 
222. 

Membership  in  "  anti-saloon  league." 
—  In  a  prosecution  for  the  illegal  sale  of 
spirituous  liquors,  a  person  who  is  a  member 
of  an  "  anti-saloon  league,"  but  who  testifies 
that  he  has  not  contributed  to,  or  taken  any 
part  in,  the  prosecution  of  the  case  at  bar, 
is  competent  to  sit  as  a  juror.  State  V.  Sul- 
tan  (N.  Car.),  9-310. 

Prejudice  against  liquor  business.  — 
The  fact  that  one  is  prejudiced  against  the 
business  of  selling  intoxicating  liquors  does 
not  render  him  incompetent  as  a  juror  on 
the  trial  of  an  action  for  damages  arising 
under  a  liquor  law,  if  he  has  no  prejudice 
against  the  party  engaged  in  that  business 
from  whom  the  damages  are  claimed.  Car- 
penter V.  Hyman  (W.  Va.),  20-1310. 

Coreligionists In  an  action  against  a 

Roman  Catholic  bishop,  involving  the  real 
property  of  a  certain  parish  in  Kis  diocese,  of 
which  property  he  holds  the  title  as  a  cor- 
poration sole,  it  is  reversible  error  for  the 
trial  court  to  rule,  at  the  request  of  the 
plaintiff,  that  no  person  of  the  Roman  Catho- 
lic faith  is  competent  to  sit  as  a  juror  in  the 
case,  and  to  exclude  from  the  panel,  under 
such  ruling,  two  jurors,  neither  of  whom  be- 
longs to  the  parish  in  question.  A  person  is 
not  disqualified  from  sitting  as  a  juror  in  a 
case  simply  because  he  holds  the  same  relig- 
ious belief  as  one  of  the  parties  in  the  same 
church;  and  even  if  it  is  assumed  that  mem- 
bers of  the  particular  parish  whose  property 
IS  in  suit  could  properly  be  excluded  from 
the  jury  in  such  a  case,  on  the  ground  of 
interest,  such  disqualification  would  not  ex- 
tend to  all  members  of  the  same  faith,  with- 
out reference  to  their  residence  or  member- 
ship in  the  local  church.  Searle  V.  Roman 
Catholic  Bishop  (Mass.),  17-340. 
_  Such  erroneous  ruling  of  the  trial  court 
in  excluding  from  the  panel,  at  plaintiff's 
request,  all  persons  of  the  Roman  Catholic 
faith,  renders  the  plaintiff's  right  of  per- 
emptory challenge  relatively  more  valuable 
and  the  defendant's  similar  right  relatively 
less  valuable,  and,  therefore,  the  defendant 
being  prejudiced  by  the  error,  is  entitled  to  a 
new  trial.  No  error  which  affects  a  party's 
right  of  peremptory  challenge,  can  be  con- 
sidered harmless.  Searle  v.  Roman  Catholic 
Bishop  (Mass.),  17-340.  v^axnoac 
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Testing  bias  or  prejudice.  —  The  de- 
fendant in  a  prosecution  for  homicide  com- 
mitted by  means  df  a  spring  gun  kept  in  his 
trunk,  may,  for  the  purpose  of  enabling  him 
to  challenge  for  cause  or  to  exercise  intelli- 
gently his  right  of  peremptory  challenge,  ask 
a  juror  on  his  voir  dire  whether  the  fact  that 
the  defendant  put  a  spring  gun  in  the  trunk 
kept  in  his  room  and  that  some  one  was 
killed  by  opening  the  trunk,  would  create  in 
the  juror's  mind  any  prejudice  or  bias  that 
would  aflfect  his  fairness  and  impartiality. 
State  V.  Marfaudille    (Wash.),  15-584. 

c.   Pecuniary   interest. 

Taxpayer  of  county.  —  In  an  action  for 
damages  against  a  county,  a  taxpayer  resid- 
ing in  the  county  is  not  rendered  incompetent 
as  a  juror  by  a  statute  authorizing  challenges 
for  cause  "when  it  appears  the  juror  .  .  . 
shows  such  a  state  of  mind  as  will  preclude 
him  from  rendering  a  just  verdict."  Wilson 
V.  Wapello  County  (Iowa),  6-958. 

Condemnation  proceedings.  —  The  per- 
sons selected  by  the  clerk  of  court  and  the 
sheriff  to  serve  as  jurors  in  matters  of  ex- 
propriation should  be  taken,  not  only  from 
parties  having  no  pecuniary  interest  in  the 
issue  to  be  tried,  but  from  men  who  have 
taken  no  specially  active  steps  towards  the 
accomplishment  of  the  object  sought  to  be 
obtained  by  the  expropriation.  The  wide 
scope  given  for  selection,  the  narrow  margin 
left  for  objection  by  the  owner,  and  the  great 
weight  attached  to  the  verdict  of  the  jury 
in  such  eases,  make  it  the  duty  of  courts 
rigidly  to  construe  and  to  enforce  the  re- 
quirements of  the  law  touching  the  com- 
petency of  jurors.  Louisiana,  etc.,  R.  Co.  v. 
Moseley  (La.),  5-920. 

d.   Relationship  to  party. 

A  juror  on  the  panel  put  on  the  accused  in 
a  murder  case,  whose  niece  was  the  first 
wife  of  the  father  of  the  deceased,  but  who 
was  not  related  in  any  way  to  the  mother  of 
the  deceased,  the  second  wife  of  his  father, 
■was  not  disqualified,  by  reason  of  relation- 
ship, to  sit  as  a  juror  on  the  trial  of  the 
case.     McCray  v.  State    (Ga.),  20-101. 

e.    Business   connection   with    party. 

Employee  of  party.  —  An  eniployee  of  a 
party  to  an  action  is  disqualified  to  sit  as  a 
juror  in  such  action.  Pearce  r.  Quincy  Min- 
ing Go.   (Mich.),  12-304. 

The  relation  of  employer  and  employee  be- 
tween a  party  to  an  action  and  a  talesman  is 
sufficient  ground  for  a  challenge  for  cause. 
Hufnagle  r.  Delaware,  etc.,  Co.  (Pa.),  19- 
850. 

Employee  of  lessee  of  party.  —  Serv- 
ants of  the  lessee  of  a  railroad  company  are, 
as  to  aots  for  which  the  lessor  may  be  held 
liable,  as  much  the  servants  of  the  lessor 
as  of  the  lessee,  and  are  therefore  not  com- 
petent to  serve  as  jurors  in  an  action  for 
damages  against  the  lessor  based  on  an  in- 
jury received   as   a  result  of  the  negligence 


of  the  servants   of  the   lessee.    Georgia   K., 
etc.,  Co.  V.  Tice  (Ga.),  4-200. 

Employee  of  government.  —  Under  the 
common-law  rule  disqualifying  as  a  juror  an 
employee  of  a  party  to  the  cause,  a  challenge 
by  a  defendant,  indicted  for  conspiring  to  de- 
fraud the  government,  to  the  competency  as 
a  juror  of  a  druggist,  whose  drug  store  is  a 
subpostal  station,  and  who  as  clerk  in  charge 
receives  a  salary  from  the  governi^ent, 
should  be  sustained.  Crawford  v.  United 
States   (U.  S.),  15-392. 

f.  Opinion  previously  formed. 

Opinion  formed  from  reading  news- 
paper. —  Ordinarily  a  juror  in  a  criminal 
prosecution  is  not  disqualified  by  the  fact 
that  he  has  formed  an  opinion  from  a  news- 
paper report,  but  when  the  author  of  the 
newspaper  report  is  known  to  the  juror  to  be 
a  witness  in  the  ease,  and  such  author  is  a 
person  in  whom  the  juror  has  confidence,  an 
opinion  formed  by  the  latter  from  reading 
such  report  disqualifies  him  as  a  juror,  in 
the  same  manner  that  an  opinion  formed 
from  talking  with  a  witness  would  disqual- 
ify.    Sullins  V.  State   (Ark.),  9-275. 

Under  the  Arkansas  statute  providing  that 
it  shall  be  no  ground  for  challenging  a  jaror 
that  he  has  an  opinion  formed  from  ruinor 
merely,  a  juror  in  a  criminal  prosecution 
should  not  be  rejected  on  the  ground  that  he 
has  formed  an  opinion  concerning  the  guilt 
or  innocence  of  the  defendant  that  it  would 
take  evidence  to  remove,  where  it  appears 
that  the  opinion  has  been  formed  from  rumor 
or  from  reading  newspapet^s  only,  unless  his 
examination  shows  that  his  opinion  is  a  fixed 
one  and  one  which  is  not  liable  to  yield  to 
evidence.     Sullins   v.   State    (Ark.),  9^275. 

Previous  jury  service.  —  Jurors  impan- 
eled for  the  trial  of  one  cliarged  with  ac- 
cepting a  bribe  may  be  challenged  for  cause, 
where  it  appears  that  a  ffew  days  before  they 
sat  and  rendered  a  verdict  of  guiHy  in  the 
case  of  a  coconspirator  charged  with  the 
same  offense,  the  information  being  exactly 
alike  except  the  names  of  the  defendants, 
and  the  evidence  being  substantially  the 
same.  Such  jurors  were  not  in;ipa.rtial 
jurors  within  the  meaning  of  the  Mie"higan 
constitution.     People  r.  Mpl    (Mich.),  4-960. 

The  fact  that  a  juror  states,  on  his  voir 
dire  examination,  that  he  has  previously  sat 
as  a  juror  on  the  trial  of  a  murder  case, 
does  not  render  him  subject  to  challenge  on 
the  ground  of  implied  bias.  Johnson  r. 
State   (Okla.),   1S-30O. 

Susceptibility  to  influence  of  evi- 
dence. — i  No  error  is  committed  in  a  capital 
case  in  disallowing  challenges  by  the  de- 
fraidant  to  jurors  on  tlie  ground  of  bias, 
where  one  of  such  jurors,  although  challenged 
for  bias,  is  accepted  after  further  examina- 
tion and  the  other  two  testify  that  they  have 
read  of  the  case  and  heard  it  discussed  by 
persons  knowing  about  as  much  in  reference 
to  the  facts  .is  themselves,  and  that  from 
what  they  have  read  and  heard  they  have 
formed  an  opinion  as  to  the  guilt  of  the  de- 
fendant which  it  would  take  evidence  to  re- 
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move,  but  that  they  would  disregard  what 
they  had  heard  and  read  if  in  conflict  with 
the  evidence  and  would  have  no  difficulty  in 
trying  the  case  impartially.  State  r.  Me- 
gorden   (Ore.),  14-130. 

The  Oregon  statute  providing  that  on  the 
trial  of  a  challenge  for  actual  bias,  "  al- 
though it  should  appear  that  the  juror  chal- 
lenged has  formed  or  expressed  an  opinion 
upon  the  merits  of  the  cause  from  what  he 
may  have  heard  or  read,  such  opinion  shall 
not  of  itself  be  sufficient  to  sustain  the  chal- 
lenge, but  the  court  must  be  satisfied  from 
all  the  circumstances  that  the  juror  cannot 
disregard  such  opinion  and  try  the  issue  im- 
partially," is  not  in  conflict  with  a  constitu- 
tional provision  that  "  the  accused  shall  have 
the  right  to  public  trial  by  an  impartial 
jury."     State  r.  Megorden    (Ore.).   14-130. 

The  trial  court's  refusal  to  sustain  a  chtil- 
lenge  for  cause  will  not  be  disturbed  by  an 
appellate  court  where  it  appears  from  the 
examination  of  the  juror  that  he  had  not 
talked  with  any  one  who  purported  to  know 
about  the  case  of  his  own  knowledge,  but 
that  he  had  taken  newspaper  statements 
for  facts,  that  he  had  no  opinion  other  than 
that  derived  from  the  newspapers,  and  that 
evidence  would  change  it  very  easily,  al- 
though it  would  take  some  evidence  to  re- 
move it,  and  he  testified  that  if  the  evidence 
failed  to  prove  the  facts  alleged  in  the  news- 
paper, he  would  decide  according  to  the  evi- 
dence or  lack  of  evidence  at  the  trial,  and 
thought  he  could  try  the  case  solely  on  the 
evidence,  fairly  and  impartially.  Holt  r. 
U.   S.    (U.   S.)",  20-1138. 

When  a  juror  has  an  opinion  as  to  the 
guilt  of  the  defendant  in  a  criminal  case, 
based  on  rumor  or  from  reading  the  public 
press,  and  the  court  is  satisfied  that  the 
opinion  is  such  that  it  will  not  combat  the 
evidence  or  resist  its  force,  such  opinion, 
of  itself,  will  not  render  the  juror  incom- 
petent to  sit  in  the  case.  Johnson  v.  State 
(Okla.),  18-300. 

Sufficiency  of  evidence.  —  Testimony  of 
certain  jurors  on  their  voir  dire  examination 
held  not  to  show  that  such  jurors  were  dis- 
qualified as  having  formed  or  expressed  an 
opinion  as  to  the  guilt  of  the  accused.  Elias 
V.  Territory    (Ariz.),  11-1153. 

6.  Chaixenges  and   Objecttons. 
a.  In  general. 

Application  of  state  statute  in  fed- 
eral court.  —  Under  the  federal  statutes, 
on  the  trial  of  an  indictment  in  a  federal 
court,  the  prosecution  lias  the  right  to  ex- 
prcise  a  conditional  or  qualified  mode  of  chal- 
lenging jurors  permitted  by  the  laws  of  the 
state  in  which  the  court  is  sitting,  notwith- 
standing the  federal  statute  granting  peremp- 
tory challenges  to  the  prosecution;  but  the 
right  inust  be  exercised  under  the  supervis- 
ion of  the  court,  which  must  not  permit  it 
to  be  exercised  unreasonably  or  to  the  undue 
prejudice  of  the  interest  of  the  defendant. 
Sawyer  v.  United  States   (U.  S.),  6-260. 
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Effect  of  statutory  cuumeT^tion  of 
grounds  of  challenge.  —  Tlifl  emiraerated 
causes  for  challenges  in  the  Oklahoiria  stat- 
ute are  not  exclusive  of  all  other  causes  not 
enumerated.  Johnson  L\  State  (Okla.),  18- 
300. 

Cballenge  By  joint  parties.  —  Where 
there  are  several  parties  on  eitlier  side  of  a 
controversy,  all  of  the  parties  on  a  side 
must,  under  the  Washington  statutes,  join 
in  a  peremptory  challenge,  even  though  they 
have  severed  in  their  defenses.  Colfax  Nat, 
Bank  v.  Davies    (Wash,),   16-264. 

b.  Standing  jurors  aside. 

Where  the  jury  in  a  criminal  cause  are 
impaneled  before  either  side  has  exhausted 
its  peremptory  challenges,  it  cannot  be  main- 
tained that  the  trial  court  in  permitting  the 
prosecution  to  exercise  its  right  of  standing 
jurors  aside,  has  permitted  an  unreasonable 
exercise  of  the  right  or  has  permitted  the 
defendant's  interests  to  be  unduly  preju- 
diced. Sawyer  i).  United  States  (U.  S.), 
6-269. 

u.  Examination  of  jurors. 

Laying    foundation    for    challenge.  — 

In  a  personal  injury  action  brought  by  a 
servant  against  his  master,  where  the  plain- 
tiff, for  the  purpo.se  of  laying  a  foundation 
for  interrogating  the  jurors  as  to  whether 
they  have  any  interent  in  or  connection  with 
the  employers'  liablity  insurance  company 
which  is  interested  in  the  lawsuit,  has  served 
notice  on  the  defendant  to  produce  the  in- 
sni'ance  policy,  but  tlie  policy  has  not  been 
produced,  the  plaintift',  provided  he  acts  in 
good  faith  for  the  purpose  of  laying  such 
foundation,  may  examine  a  supposed  repre- 
sentative of  the  insurance  company,  in  the 
presence  of  the  jury,  as  to  the  connection 
of  the  company  with  the  defense.  Viou  v. 
Brooks-Scanlon  Lumber  Co.    (Minn.),   9^318. 

The  connectipn  of  an  employers'  liability 
insurance  company  with  the  defense  of  a  per- 
sonal injury  action  brought  by  a  servant 
against  his  master  may  or  may  not  be  a  col- 
lateral issue.  The  interest  or  connection  of 
jurors  and  of  witnesses  in  or  with  an  insur- 
ance company  interested  in  the  result  of  a 
law  suit  is  a  proper  matter  for  inquiry  by 
the  plaintiff,  and  within  reasonable  limits 
the  plaintiff  will  be  protected  in  the  exercise 
of  his  right  to  make  sucli  inquiry,  and, 
strictly  within  the  right,  admissions  by  the 
defendant  may  be  received,  though  they  in- 
directly involve  the  insurance  company. 
Viou  !-.  Brooks-Sc;\nlon  Lumber  Co.  (Minn.) 
9-318. 

Limiting  scope  of  examination.  A 

litigant  has  the  right  tp  as.certa:in  the  fitness 
of  the  jurors  called,  by  an  examination  with- 
in the  scope  of  that  provided  by  statute ;  but 
the  trial  court  in  the  exercise  of  a  sound 
discretion,  may  properly  limit  the  extent  of 
the  examination  in  relating  to  any  of  the 
qualifications  contemplated  by  the  stfitute. 
Carpenter  v.  Hyman    (W.  Va.).  20-1310. 

Conclusiveness  of  answer  of  juror.  — 
The  court  ia  not  bound  by  the  answers  of  a, 
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juror  on  his  voir  dire  examination,  but  may 
take  such  other  means  as  may  be  necessary 
to  determine  the  competency  of  the  juror. 
Johnson  v.  State   (Okla.),  18-300. 

Frevions  jury  service.  —  It  is  proper 
to  allow  the  attorney  for  the  defendant  in 
a  criminal  ease  to  inquire  as  to  what  was 
the  verdict  rendered  by  the  jury  of  which  a 
particular  juror  was  formerly  a  member,  in 
order  that  he  may  intelligently  exercise  his 
peremptory  challenge.  Johnson  i'.  State 
(Okla.),   18-300. 

Pecuniary  interest.  —  In  an  action  by 
an  employee  against  his  employer  for  per- 
sonal injuries,  in  the  examination  of  the  jur- 
ors on  their  voir  dire,  it  is  proper  to  ask 
them  whether  they  are  interested,  as  agents 
or  otherwise,  in  the  employers'  accident  in- 
surance company  in  which  the  defendant  is 
insured,  when  such  questions  are  pertinent 
and  are  asked  in  good  faith  for  the  purpose 
of  excluding  from  the  panel  partial  or  pre- 
judiced persons,  or  those  who,  by  reason  of 
interest  in  the  result,  would  be  incompetent, 
and  not  for  the  purpose  of  prejudicing  and 
influencing  the  jury  in  favor  of  the  plain- 
tiff. Vindicator  Consol.  Gold  Min.  Co.  v. 
Firstbrook   (Colo.),  10-1108. 

d.  Waiver  of  objections. 

Failure  to  examine  jnror  as  to  gponnd 
of  objection.  —  Where  there  is  a  discrep- 
ancy between  the  name  of  a  juror  called  and 
the  name  of  the  juror  as  it  appears  on  the 
list,  the  discrepancy,  if  it  is  a  ground  of 
challenge,  should  be  ascertained  on  the  pre- 
liminary examination  of  the  juror,  so  that 
he  can  be  challenged  for  cause  if  the  dis- 
qualification is  made  to  appear,  and  if  the 
competency  of  the  juror  is  not  inquired  into 
at  that  time  the  misnomer  cannot  thereafter 
be  made  the  basis  of  an  assignment  of  error. 
State  V.  Matheson    (Iowa),  8-430. 

Waiver  of  riglit  of  peremptory  chal- 
lenge. —  The  right  of  peremptory  challenge 
given  by  statute  is  an  absolute  one,  but  it 
may  be  waived;  and  there  is  a  waiver  where 
the  party  has  twice  examined  the  jurors  on 
their  voir  dire  without  challenge,  and  no 
reason  is  shown  why  the  juror  twice  passed 
by  the  party  as  satisfactory  has  been  dis- 
covered to  be  unacceptable.  McDonald  v. 
State   (Ind.),  19-763. 

e.  Review  of  rulings  on  challenges. 
(1)  In  general. 

Bevieirable  decisions.  —  A  decision  of 
a  trial  judge  overruling  a  challenge  to  the 
favor  of  jurors  may  be  reviewed  on  appeal 
when  it  raises  a  legal  question.  People  v. 
Mol   (Mich.),  4-960. 

Discretion  of  trial  court.  —  The  trial 
court  is  vested  with  great  discretion  in  ex- 
cluding veniremen  or  talesmen  from  a,  jury, 
and  its  rulings  in  that  particular  are  not 
subject  to  review  unless  a  fair  jury  is  not 
obtained.  Pumphrey  r.  State  (Neb.),  18- 
979. 

Denial  of  motion  for  new  triaL  —  A 
statute  providing  that  "  no  verdict  shall  be 


set  aside  for  any  cause  which  might  be  al- 
leged as  ground  for  challenge  of  a  juror  be- 
fore the  jury  is  sworn,  except  when  the  ob- 
jection to  the  juror  is  that  he  had  a  bias 
against  the  defendant  such  as  would  havp 
disqualified  him,  and  such  disqualification 
was  not  known  to  or  suspected  by  the  de- 
fendant or  his  counsel  before  the  juror  was 
sworn,"  does  not  give  a  convicted  defendant 
a  right  to  a  new  trial  for  the  cause  men- 
tioned, the  denial  of  which  is  reviewable  on 
appeal.  Paolucci  v.  United  States  (D.  C), 
12-920. 

The  fact,  appearing  by  affidavits,  that  a 
juror  in  a  capital  prosecution  against  an 
Italian,  resulting  in  conviction,  made  gen- 
eral statements  months  before  the  trial,  show- 
ing strong  prejudice  against  all  Italians  but 
having  no  reference  to  the  particular  case, 
is  no  ground  for  appellate  review  of  the 
order  of  the  trial  court,  after  a,  hearing  on 
the  aflBdavits,  denying  a  motion  for  a  new 
trial.  Paolu(;ci  v.  United  States  (D.  C), 
12-920. 

(2)   Error   not   apparent   in   record. 

Befnsal  to  auasb  panel.  —  A  panel  of 
jurors  in  a  criminal  case  should  be  drawn 
in  accordance  with  the  commands  of  the  stat- 
ute providing  for  their  selection.  The  over- 
ruling of  a  motion  by  the  defendant  to  quash 
a  panel  of  jurors  will  not  be  held  error 
where  the  counsel  for  the  defendant  does  not 
indicate  in  what  way  his  rights  were  preju- 
diced by  reason  of  the  manner  of  selectin<; 
and  impaneling  the  jury.  State  v.  Campbell 
(Mo.),  14-403. 

(3)  Harmless  error. 

Allowance   of  peremptory   challenge. 

—  The  mistake  of  the  trial  court  in  allow- 
ing a  party  to  a  civil  action  a  peremptory 
challenge  to  which  he  is  not  entitled  is  not 
ground  for  reversal  where  it  does  not  appear 
that  the  jury  were  rendered  partial  by  the 
mistake,  and  the  juror  taking  the  place  of 
the  challenged  juror  was  passed  for  cause. 
Creech  v.  Aberdeen  (Wash.),  12-370. 

Overmling  challenge  for  canse.  —  In 
-a,  criminal  prosecution,  the  erroneous  refusal 
of  the  trial  court  to  sustain  the  defendant's 
challenge  for  cause  to  a  juror  makes  out  a 
prima  facie  case  of  prejudice  to  the  defend- 
ant when  the  defendant  exhausts  his  peremp- 
tory challenges  before  the  panel  is  completed; 
but  this  prima  facie  case  may  be  overcome, 
and  the  appellate  court  will  not  reverse  a 
judgment  of  conviction,  where  it  is  shown 
that  under  the  undisputed  facts  the  verdict 
could  not  have  been  otherwise  had  challenge 
for  cause  been  sustained  and  had  the  case 
been  tried  by  any  other  unbiased  and  im- 
partial jury.     SuUins  v.  State  (Ark.),  9-275. 

A  judgment  of  conviction  for  murder  in 
the  second  degree  will  not  be  reversed  on  the 
ground  that  the  trial  court  erroneously  re- 
fused to  sustain  the  defendant's  challenge  for 
cause  to  a,  juror  and  that  the  defendant 
thereafter  exhausted  his  peremptory  chal- 
lenges before  completion  of  the  panel,  where 
the  evidence  is  such  as  to  show  that  the  only 
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possible  prejudice  that  the  error  could  have 
caused  was  that  another  jury  might  have 
found  the  defendant  guilty  of  manslaughter; 
hut  the  conviction  for  murder  will  be  set 
aside  and  the  cause  remanded  with  instruc- 
tions to  the  trial  court  to  enter  judgment  for 
manslaughter.  Sullins  t'.  State  (Ark.), 
9-275. 

A  party  to  a  civil  action  cannot  complain 
of  the  improper  rejection  of  a  juror,  if  he 
has  not  exhausted  his  peremptory  challenges 
and  an  unobjectionable  jury  is  secured. 
Ives  t'.  Atlantic,  etc.,  R.  Co.  (N.  Car.),  9^- 
1S8. 

The  defendant  in  a  criminal  prosecution 
will  not  be  heard  on  appeal  to  complain  of 
the  trial  court's  refusal  of  his  challenge  for 
cause  to  jurors,  where  it  appears  that  he  sub- 
sequently peremptorily  challenged  such  jur- 
ors, and  that  no  juror  sat  to  whom  he  offered 
any  objection,  notwithstanding  the  fact  that 
he  exhausted  his  peremptory  challenges  be- 
fore the  completion  of  the  panel.  State  t'. 
Sultan   (N.  Car.),  9-310. 

The  erroneous  overruling  of  a  good  chal- 
lenge for  cause,  thereby  compelling  the  use 
of  a  peremptory  challenge,  is  not  prejudicial 
error  where  the  challenger  is  not  thereby 
compelled  to  accept  an  objectionable  juror 
but,  after  the  peremptory  challenges  are  ex- 
hausted and  eleven  jurors  obtained,  accepts 
the  last  juror  without  question  as  to  his 
qualifications.  State  v.  Megorden  (Ore.), 
14-130. 

7.  Custody  and  Conduct  or  Jubt. 
a.  Coercion  of  jury. 

Ijangnage  tending  to  coercion  gen- 
erally. —  A  verdict  cannot  stand  where  the 
jury  have  been  subjected  to  any  statements 
or  directions  naturally  tending  to  coerce  or 
threaten  them  to  reach  an  agreement,  unless 
it  is  clearly  shown  that  such  statements  or 
directions  have  had  no  influence  on  the  ver- 
dict.    Brown  v.  State  (Wis.).  7-258. 

ITrging  desirability  of  agreement.  — 
Language  of  the  court  in  urging  on  the  jury 
the  desirability  of  an  agreement  held  not 
a  ground  for  reversal.  Fields  v.  Dewitt 
(Kan.),  6-349. 

Stating  that  jury  will  be  kept  to- 
gether nntil  agreement.  —  In  a  criminal 
prosecution  for  keeping  open  a  saloon  on  Sun- 
day, where  the  issues  and  evidence  are  such 
that  each  juror  must  have  reached  a  con- 
clusion soon  after  retiring,  it  is  error  for 
the  judge  to  state  to  the  Jury  after  they  have 
been  out  all  night  and  all  the  following  fore- 
noon, without  reaching  a  verdict,  that  they 
will  have  to  agree  and  will  be  kept  together 
until  they  do  agree;  and  a  verdict  reported 
after  a  further  short  retirement  of  the  jury 
will  be  set  aside.  State  v.  Place  (S.  Dak.)', 
11-1129. 

Sufficiency  of  evidence  of  coercion.  — 
Affidavits  of  the  jurors  considered,  in  a  prose- 
cution for  rape,  and  held  to  show  that  the 
verdict  was  rendered  under  such  threats  and 
coercion  that  it  should  be  set  aside.  Brown 
r.  State  (Wis.),  7-258. 


b.  Communications   with   court. 

Responding  to  communications  from 

jury.  —  Where  a  jury  during  their  delibera- 
tions request  the  court  whether  they  can 
recommend  the  defendant  to  the  mercy  of 
the  court,  and  the  trial  judge  replies  in  the 
affirmative  and  informs  them  that  he  has 
made  it  an  invariable  rule  to  follow  such 
recommendations,  the  latter  statement  is  an 
improper  communication  to  the  jiiry  and  is 
calculated  to  influence  their  verdict  and  is 
reversible  error.  State  v.  Kiefer  (S.  Dak.), 
1-268. 

Discretion  of  trial  judge.  —  After  a 
jury  Iiave  been  charged  with  the  considera- 
tion of  a  case,  and  have  spent  one  night  and 
a  portion  of  two  days  in  deliberation,  it  is 
within  tlie  discretion  of  the  trial  judge,  on 
being  informed  by  a  member  of  the  jury  that 
they  are  not  likely  to  agree  on  a,  verdict,  to 
remand  them  to  their  room  for  further  de- 
liberation, remarking  to  them  at  the  same 
time,  "  I  would  regret,  after  you  have  given 
the  case  as  long  consideration  as  you  have, 
for  3'ou  to  fail  to  agree  on  a  verdict.  I  will 
send  you  back  to  your  room  for  you  to  see 
if  you  cannot  agree  on  a  verdict."  And 
there  is  no  impropriety  in  the  conduct  or  re- 
mark of  the  Judge.  Southern  E.  Co.  v. 
Fleming   (Ga.),  10-921. 

Entry  of  jury  room  by  judge.  —  The 
action  of  a  trial  Judge  in  entering  the  Jury 
room  at  the  request  of  the  Jurors,  after  they 
have  retired  to  deliberate  on  their  verdict, 
and  having  any  communication  or  conversa- 
tion with  the  jury  in  reference  to  the  case, 
in  the  absence  of  the  attorneys,  requires  the 
granting  of  a  new  trial,  without  considera- 
tion of  the  question  whether  such  conversa- 
tion was  prejudicial.  State  v.  Murphy 
(N.  Dak.),  16-1133. 

Where,  after  the  jury  in  a  criminal  case 
have  retired  for  deliberation,  the  presiding 
judge,  in  response  to  a  request  to  come  be- 
fore them  for  the  purpose  of  answering  some 
inquiries  concerning  the  case,  steps  into  the 
doorway  of  the  room  where  they  are  delib- 
erating, and  there,  in  the  absence  of  the  de- 
fendant, his  counsel,  and  the  court  officers, 
communicates  with  them  in  regard  to  such 
inquiries,  such  conduct  constitutes  reversible 
error.  The  fact  that  the  communications  are 
not  prompted  by  improper  motives,  and  do 
not  influence  the  jury  in  arriving  at  their 
verdict,  is  immaterial.  Havenor  v.  State 
(Wi».),  4-]0','52. 

Communications  in  open  court.  —  It 
is  misconduct  for  which  Judgment  will  be 
reversed  fer  the  trial  Judge,  after  a  cause 
has  been  submitted  to  the  jury,  to  confer 
with  the  foreman  otherwise  than  in  open 
court  and  in  the  presence  of  the  whole  jury 
The  Texas  statute  (Rev.  St.,  arts.  1307,  1308)' 
provides  in  respect  to  communication  be- 
tween the  judge  and  the  jury  after  retire- 
ment, thiit,  "they  [the  jury]  shall  appear 
before  the  Judge  in  open  court  in  a  body,  and 
through  their  foreman  state  to  the  court" 
etc.     Texas  Midland  R.  Co.  v.  Bvrd   tTeTc'\ 
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c.  Separation  of  jurors. 

Separation  by  consent  of  counsel.  — 

^Vlle^e,  on  the  submission  of  a  civil  case,  the 
jury  are  instructed  regarding  their  duties 
during  any  separation  that  may  talie  place 
before  their  deliberations  are  concluded,  and 
the  attorneys  for  both  parties  afterwards 
assent  to  a  proposal  by  the  court  that  the 
jury  be  permitted  to  separate  for  a  definite 
time,  the  proposal  being  made  in  such  a  man- 
ner that  the  court  is  justified  in  understand- 
ing that  the  attorneys  consent  to  the  dis- 
missal of  the  jury  by  the  bailiff  in  the 
absence  of  the  judge,  the  objection  that  the 
jury  were  not  given  an  additional  admonition 
before  such  separation  is  not  available  on 
review.     Fields  r.  Dewitt   ( Kan. ) ,  6-349. 

Admonition  as  to  conduct  during 
separation.  —  Where  the  jury,  on  the  sub- 
mission of  a  civil  case,  are  told  that  if  they 
have  not  reached  an  agreement  within  a  cer- 
tain time  they  may  then  separate  for  a 
definite  period,  and  at  the  same  time  are 
given  the  statutory  admonition  with  regard 
to  their  conduct  during  such  separation,  it  is 
not  necessary  that  the  admonition  be  re- 
peated before  the  separation  actually  takes 
place.     Fields  r.  Dewitt    (TCan.),  6-349. 

Illness  of  juror.  —  On  the  second  day  of 
a  trial  for  murder  a  juryman  became  ill  and 
was  taken  out  of  court,  but  not  out  of  the 
building,  accompanied  by  two  medical  men 
and  a  court  usher,  to  a  space  at  the  bottom 
of  the  building  at  the  back  of  the  court 
where  there  was  open  air  and  to  which  the 
public  had  no  access.  After  a  consultation 
between  the  medical  men.  one  of  them  re- 
turned into  court  and  gave  an  opinion  as  to 
when  the  juryman  would  probably  recover. 
The  court  then  adjourned  for  a  short  time, 
and  the  medical  man  was  sworn  to  take 
charge  of  the  juryman  during  the  adjour- 
ment.  He  then  returned  to  the  juryman,  and 
the  two  medical  men,  a  constable,  and  the 
usher  remained  with  him  in  the  open  air 
for  about  three-quarters  of  an  hour.  The 
juryman  then  rejoined  his  fellows,  the  usher 
having  been  with  him  the  whole  time  he  was 
absent  from  the  rest  of  the  jurj-.  The  usher 
had  been  sworn  on  the  first  day  of  the  trial 
to  take  charge  of  the  jury  during  the  ad- 
journment for  that  night,  but  was  not  sworn 
for  the  particular  purpose  of  taking  charge 
of  the  juryman  who  became  ill  on  the  sec- 
ond day.  During  the  whole  time  the  jury- 
man was  absent  no  one  spoke  to  him  about 
the  trial.  The  medical  men  only  spoke  to 
him,  and  no  one  else  had  an  opportunity  of 
doing  so.  On  the  way  to  the  open  air  less 
than  a  dozen  persons  had  to  be  passed,  and 
the  juryman  was  in  a  state  of  collapse  and 
was  in  such  a  condition  as  to  be  quite  unable 
to  communicate  with  any  one:  Held,  that 
is  was  not  necessary  that  the  usher  who  con- 
ducted the  juror  to  the  open  air  should  be 
sworn  as  a  court  bailiff  to  take  charge  of 
him  upon  that  occasion,  that  nothing  was 
done  which  was  not  justified  in  law,  and  that 
therefore  there  was  no  ground  for  quashing 
the  conviction.  Hex  r.  Crippon  (En>r. ),  20- 
653. 


The  rule  that  the  jury  must  not  separate 
during  a  trial  for  murder  does  not  mean  that 
in  no  circumstances  must  they  physically 
part  from  one  another.  The  rule  is  subject 
to  the  qualification  that  upon  an  emergency, 
or  where  it  is  necessary,  a  juror  may  leave 
the  rest  of  his  fellows.  Rex  v.  Crippen 
(Eng.),  20-653. 

Harmless  error.  —  The  separation  of  the 
jurors  in  a  capital  case,  though  irregular,  is 
not  a  sufficient  cause  for  setting  aside  the 
verdict  if  the  prisoner  has  sustained  no  in- 
jury; but  where  there  has  been  an  improper 
separation  and  the  verdict  is  against  the 
prisoner,  the  latter  is  entitled  to  the  benefit 
of  a  presumption  that  the  irregularity  has 
been  prejudicial  to  him  and  the  burden  of 
proof  is  upon  the  prosecution  to  show  to 
the  contrary.     Gamble  r.  State  (Flal),  1-285. 

d.  Misconduct  of  jurors. 
(1)   Custodian  in  jury  room. 

Evidence  considered  relative  to  misconduct 
of  the  jury  in  a  criminal  action  in  permitting 
the  bailiff  of  the  court  to  be  present  during 
their  deliberations  and  take  part  therein,  and 
held  to  show  that  the  wrongful  presence  of 
the  bailiff  in  the  jury  room  was  an  imma- 
terial error.  Graves  v.  Territory  (Okla.), 
8-649. 

(2)   Use  of  intoxicants. 

Proof  by  affidavits  of  jurors.  —  On  a 

motion  to  set  aside  a  verdict  on  the  ground 
that  during  the  trial  the  successful  party 
"  treated  "  the  jurors  to  liquor,  the  affidavits 
of  the  jurors  are  not  admissible  to  prove 
that  fact.  Pickens  r.  Coal  River  Boom,  etc, 
Co.   (W.  Va.),  6-285. 

Presumption  of  prejudice.  —  Where 
the  jury  in  a  capital  case  have  used  intoxi- 
cants, the  presumption  is  that  the  convicted 
defendant  was  injured  thereby,  and  the  bur- 
den is  on  the  prosecution  to  show  to  the 
contrary.     Gamble  v.   State    (Fla.),  1-285. 

A  new  trial  will  not  be  granted  on  the 
ground  of  the  misconduct  of  the  jurors  con- 
sisting in  the  use  of  intoxicants  during  the 
trial,  unless  the  circumstances  are  sueb  as 
to  raise  a  reasonable  suspicion  that  such 
misconduct  improperly  influenced  the  ver- 
dict.    Easterly  v.  Gater    (Okla.),  10-888. 

(3)   Taking    papers    and    exhibits    to    jury 
room. 

Objection  after  verdict.  —  A  judgment 
of  conviction  for  forgery  will  not  be  reversed 
on  the  ground  that  the  jury  took  to  the  jury 
room  certain  exhibits  introduced  in  evidence 
by  the  people,  though  the  defendant  did  not 
give  the  consent  required  by  statute  to  such 
action,  where  it  appears  that  the  exhibits 
thus  taken  had  been  examined  by  the  jury 
during  the  trial,  and  it  further  appears  that 
the  defendant  made  no  objection  to  the  jury's 
possession  of  the  papers  until  after  the  ver- 
dict against  him  had  been  rendered,  and  it 
does  not  appear  how  the  jury  obtained  pos- 
session of  the  papers,  or  what  use  they  made 
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of  them  while  in  the  jury  room.  People  v. 
Bolau   (N.  Y.),  9-453. 

Papers  taken  inadvertently   and  not 

read  in  jiiry  room.  —  A  verdict  will  not 
be  disturbed  on  the  ground  that  the  jury  liad 
with  them  in  their  deliberations  the  bill  of 
exceptions  reserved  on  a  former  trial  of  the 
cause,  where  it  appears  that  the  bill  was  in- 
advertently handed  to  the  jury  when  they 
retired,  and  that  it  was  not  read  by  them. 
Birmingham  R.,  etc.,  Co.  v.  Mason  (Ala.), 
6-920. 

Ezlii'bit  taken  inadvertently.  —  In  a 
civil  action  to  recover  damages  for  assault 
and  battery,  the  action  of  a  juror  in  taking 
with  him  to  the  jury  room,  the  plaintiff's 
hat,  which  had  been  introduced  in  evidence 
in  a  damaged  condition,  as  an  exhibit  on 
behalf  of  the  plaintiff,  although  an  irregu- 
larity, does  not  justify  the  reversal  of  a 
judgment  in  the  plaintiff's  favor  and  the 
granting  of  a  new  trial,  where  the  evidence 
presented  on  the  motion  for  a  new  trial  shows 
that  the  hat  was  taken  to  the  jury  room  by 
mistake  and  inadvertence,  that  little,  if  any 
attention  was  paid  to  it  by  the  jurors,  that 
it  was  on  the  table  around  which  the  jurors 
assembled  and  was  used  as  a  ballot  box  for 
a  part  of  the  time,  but  that  it  was  not  used 
in  any  way  for  the  purpose  of  influencing 
the  minds  of  the  jurors  and  did  not  influence 
them.     Morris  r.  Miller   (Neb.),  17-1047. 

Eiglit  to  take  exhibits  to  jiiry  room. 

—  In  an  action  to  recover  from  a  state  printer 
alleged  overpayments  on  the  ground  that  he 
was  paid  for  bindin<r  pamphlets  with  covers, 
whereas  the  pamphlets  were  in  fact  bound 
without  covers,  where  the  jury  are  called  on 
to  determine  whether  the  pamphlets  were 
botind  with  "  covers  "  as  the  term  is  used  in 
the  binding  trade,  and  certain  of  the  pam- 
phlets are  introduced  in  evidence,  it  is  error 
to  withdraw  them  from  the  consideration  of 
the  jury  or  to  refuse  to  allow  the  jury  to 
take  them  to  the  jury  room.  State  v.  Young 
(Iowa),  13-345. 

(4)   Reading  newspapers. 

Necessity  of  sko^ring  prejudice.  —  To 

support  an  application  for  a  new  trial  on 
the  ground  of  misconduct  of  the  jurors,  it 
is  not  sufficient  to  show  that  during  the  trial 
they  read  newspaper  comments  relating  to 
the  case,  without  showing  also  that  the  com- 
ments were  of  such  character  that  they 
might  have  resulted  in  prejudice  to  the  los- 
ing party.  Fields  v.  Dewitt  (Kan.),  6-349'. 
Heading  editorial  comments  on  case. 

—  It  is  improper  for  jurors  charged  with 
the  trial  of  a  murder  case  to  read  from  a 
newspaper  editorials  which  directly  or  in- 
directly tend  to  influence  their  minds  and 
to  destroy  their  perfect  freedom  from  bias 
or  Drejudice,  either  for  or  against  the  ac- 
ciiEif'd.     Styles  v.  State   (Ga.),  12-176. 

Where  jurors  impaneled  to  try  a  murder 
case  have  read  such  an  editorial,  nnd,  in  a 
motion  for  a  in",w  trial,  it  is  affirmatively 
shown  that  neither  the  defendant  nor  his 
counsel  consented  thereto,  and  that  neither 
of  them  knew  of  the  fact  until  after  verdict, 


it  is  error  for  the  court  to  refuse  to  grant  a 
new  trial.     Styles  (..  State    (Ga.),  12-176. 

A  newspaper  editorial  alleged  to  have  been 
read  by  a  jury  and  made  the  basis  of  a 
Tnotion  for  a  new  trial,  considered,  and  held 
to  be  of  such  character  as  to  comprehend, 
among  others,  the  case  on  trial,  although  its 
reference  was  only  to  eases  of  that  class  gen- 
erally.    Styles  v.  State   (Ga.),  12-176. 

Where  a  motion  for  a  new  trial,  predicated 
on  the  improper  conduct  of  certain  of  the 
jurors  charged  with  the  trial  of  the  case,  re- 
cites that  "  the  jurors,  after  they  had  been 
impaneled  and  before  all  the  evidence  had 
been  submitted,  read  copies "  of  a  certain 
"  newspaper  containing  a  certain  editorial," 
which  was  "  calculated  to  mislead  the  jurors, 
prejudice  their  verdict,"  etc.,  and  there  is  no 
denial  by  the  state,  and  the  recitals  of  the 
motion  are  certified  by  the  judge  to  be  triie, 
the  motion  and  certificate  will  be  construed 
to  mean  that  the  jurors  actually  read  the 
editorial  to  which  the  objection  related. 
Styles  V.  State   (Ga.),   12-176. 

(5)   Effect  of  information  given  jury  by  one 
of  their  number. 

Where  it  appears  by  an  undisputed  show- 
ing in  an  action  for  damages  for  the  change 
in  a  street  grade  that  a  juror  had  a  prior 
knowledge  of  the  premises  involved,  that  he 
based  his  own  conclusion  partly  thereon  and 
used  it  to  influence  his  fellow  jurors  in  ar- 
riving at  the  verdict,  the  verdict  must  be 
set  aside.  Falls  Citv  r.  Sperry  (Neb.),  4- 
272. 

(6)   Communication  with  outsiders. 

A  communication  to  a  jury  by  the  custo- 
dian to  the  effect  that  the  case  was  very 
important  and  was  being  tried  for  the  second 
time,  and  that  the  jury  ought  to  be  able  to 
agree  and  had  better"  get  further  instruc- 
tions, is  not  ground  for  the  reversal  of  the 
judgment  on  the  verdict,  where  the  remarks 
are  not  shown  to  have  influenced  any  juror 
and  the  trial  court  passed  on  the  effect  of 
the  remarks  in  denying  a  motion  for  a  new 
trial.     Charlton  r.  Kelly    (U.  S.),   13-518. 

(7)  Expression  of  opinion  during  trial. 
An  expression  of  opinion  by  a  juror  as  to 
the  guilt  of  the  defendant  uttered  while  the 
jury  are  in  the  jury  room  during  the  pro- 
gress of  the  trial,  based  only  on  the  testi- 
mony that  had  been  given,  is  not  such  mis- 
conduct as  can  be  shown  by  the  affidavit  of 
a  juror  to  impeach  the  verdict.  State  v 
Aker  (Wash.),  18-972. 

(8)   Discussion  of  former  trial. 

A  verdict  supported  by  the  evidence  in  a 
case  tried  according  to  law  should  not  be 
set  aside  because  the  jury  referred  to  or  dis- 
cussed a  former  tridl  or  a  former  conviction . 
unless  the  court  may  fairly  and  reasonably 
see,  in  the  light  of  all  the  circumstances 
that  such  reference  or  discussion  did  or 
might  have  prejudiced  the  appellant's  case 
It   should   not   be    set    aside   because   of   the 
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mere    mention    of    such    former    conviction. 
Smith  V.  State  (Tex.),  15-357. 

(9)   Exhibition  of  bias. 

Where  during  the  argument,  on  a  motion 
for  a  nonsuit,  of  the  attorney  for  the  defend- 
ant in  an  action  to  recover  for  the  death  of 
a  person  killed  at  a  railroad  crossing,  an 
incorrect  statement  of  the  trial  judge  that 
the  railroad  company  should  have  had  some 
one  at  the  crossing  to  give  warning  is  fol- 
lowed by  applause  from  the  audience  in  the 
court  room,  in  which  one  of  the  jurors  im- 
paneled in  the  case  joins  by .  clapping  his 
hands,  the  trial  court  should  withdraw  the 
juror  and  continue  the  case.  McKahan  V. 
Baltimore,  etc.,  R.  Co.   (Pa.),  16-173. 

The  defendant's  right  to  have  such  juror 
declared  to  be  disqualified  from  trying  the 
case  is  not  affected  by  the  fact  that  the  trial 
judge,  in  his  subsequent  charge  to  the  jury, 
tells  them  that  the  case  will  have  to  be  con- 
sidered and  disposed  of  "  without  reference 
to  that  little  incident,"  stating  that  he  is 
confident  that  the  offending  juror  will  so 
dispose  of  it.  McKahan  v.  Baltimore,  etc., 
E.  Co.  (Pa.),  16-173. 

(10)  Commenting  on  failure  of  defendant  to 

testify. 

Where  it  appears  on  appeal  in  a  criminal 
case  that  after  the  jury  had  retired  and  first 
stood  nine  for  conviction  and  three  for  ac- 
quittal, the  question  was  asked  whether  the 
accused  did  not  testify,  and  a  juror  stated 
that  he  knew  better,  and  on  another  occasion 
a  juror  mentioned  the  fact  that  the  accused 
did  not  testify,  and  asked  the  reason,  to 
which  the  reply  was  made  that  there  was  no 
necessity  for  it,  and  that  at  another  time  a 
juror  asked  why  the  accused  did  not  testify, 
to  which  the  reply  was  made  that  the  jury 
could  not  consider  that,  it  is  shown  that 
there  was  a  violation  of  a  statute  prohibiting 
juries  from  commenting  on,  criticising,  or 
alluding  to  the  failure  of  the  accused  to  tes- 
tify, and  a  verdict  of  conviction  must  be 
reversed.     Carroll  v.  State  (Tex.),  14-426. 

(11)   Evidence  as  to  misconduct. 

Verdict  influenced  Tby  miscondnct.  — 

A  new  trial  on  the  ground  of  misconduct  on 
the  part  of  the  jury  is  properly  refused 
where  the  affidavits  offered  to  establish  such 
misconduct  do  not  tend  to  show  that  the  re- 
sult was  reached  by  a  resort  to  chance  or 
any  other  means  than  by  a  compromise  by 
the  jurors  of  their  differences  by  mutual  con- 
cessions. State  V.  O'Brien  (Mont.),  10^1006. 
Affidavit  of  juror.  —Where  the  defend- 
ant's motion  for  a  new  trial  in  a  criminal 
case  is  based  on  a  juror's  assertion  prior  to 
the  verdict  that  an  attempt  had  been  made 
to  bribe  him  to  return  a  verdict  of  not  guilty, 
the  motion  will  be  denied  unless  the  defend- 
ant submits  an  affidavit  that  he  had  neither 
knowledge  of,  nor  connection  with,  the 
peculiar  circumstances  which  are  alleged  to 
have  led  to  the  misconduct.  State  v.  Wil- 
son  (Wash.),  7-418. 


Under  the  Washington  statute  requiring 
that  when  a  new  trial  is  sought  on  the 
ground  of  the  jury's  misconduct  "  the  facts 
on  which  it  is  based  shall  be  set  out  in  an 
affidavit,"  it  is  not  erroneous  for  the  trial 
court  to  refuse  to  permit  an  applicant  for  a 
new  trial  to  call  jurors  to  testify  orally  con- 
cerning the  alleged  misconduct,  where  the 
applicant  does  not  make  it  appear  clearly 
that  it  is  impossible  for  him  to  procure  the 
affidavits  of  the  jurors.  State  v.  Wilson 
(Wash.),  7-418. 

Taking  papers  to  jury  room.  —  Where 
a  verdict  is  attacked  on  the  ground  that  the 
jury  improperly  had  with  them  during  their 
deliberations  the  bill  of  exceptions  reserved 
on  a  former  trial  of  the  cause,  it  may  be 
supported  by  affidavits  of  the  jurors  "that 
they  did  not  read  the  bill.  Birmingham  R., 
etc.,  Co.  V.  Mason  (Ala.),  6-929. 

e.  Conduct  of  custodian. 

A  verdict  of  murder  is  not  vitiated  by  the 
fact  that  during  the  progress  of  the  trial  the 
sheriff,  with  two  of  his  deputies,  took  the 
jury  to  a  public  minstrel  show  consisting  of 
dancing  and  the  singing  of  comic  and  senti- 
mental songs,  where  the  jury  and  officers  sat 
in  a  section  by  themselves,  and  no  member 
of  the  jury  had  any  communication  with  any 
one  or  was  subjected  to  any  outside  influence, 
and  the  performance  contained  no  reference 
of  any  nature  to  the  trial  of  the  case.  State 
V.  Jeffries   (Mo.),  14r-524. 

A  new  trial  will  not  be  granted  on  the 
ground  of  misconduct  of  the  bailiff  in  charge 
of  the  jury,  where  the  moving  affidavit 
merely  shows  that  the  bailiff  opened  the  door 
to  the  jury  room  and,  standing  partly  within 
and  partly  without  the  room,  spoke  to  the 
jurors,  but  the  affidavit  does  not  show  what 
he  said  or  that  he  said  anything  about  the 
case,  though  the  affiant  was  within  hearing 
distance.    State  v.  Aker   (Wash.),  18-972. 

8.  Swearing  Jtjbobs. 

A  judgment  of  conviction  in  a  criminal 
prosecution  will  be  reversed  on  appeal  if  the 
record  proper  fails  to  show  that  the  jury 
were  sworn  to  try  the  cause  and  render  a 
true  verdict  according  to  the  law  and  evi- 
dence.    State  V.  Mitchell   (Mo.),  8-749. 

The  record  in  a  criminal  cause  held  not 
to  be  open  to  the  objection  that  it  fails  to 
show  affirmatively  that  the  jury  were  sworn 
to  try  the  cause.  State  r.  Temple  (Mo.), 
5-954. 

A  judgment  of  conviction  in  a  criminal 
prosecution  will  not  be  reversed  for  the  fail- 
ure of  the  clerk  of  the  trial  court  to  comply 
strictly  with  statutory  requirements  in  ad- 
ministering the  oath  to  a  talesman,  where  it 
appears  that  the  defendant  failed  to  object 
at  the  time  to  the  manner  in  which  the  oath 
was  being  administered,  and  merely  moved 
to  discharge  the  jury  after  it  had  been  im- 
paneled, without  moving  that  the  jurors 
should  be  resworn  and  re-examined.  Preston 
r.  State  (Tenn.),  5-722. 

Where  the  clerk  of  a  trial  court  in  swear- 
ing a  talesman   substantially   complies  with 
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statutory  requirements,  the  oath  is  hinding, 
though  he  fails  to  comply  with  mere  non- 
essential formalities  prescribed  by  statute. 
Preston  v.  State   (Tenn.),  5-722. 


JUSTICE. 

See  Obstruction  of  Justice. 

JTTSTICES   OF  THE  PEACE. 

1.  Appointment,     Qualification,     and 

Tenuee. 

a.  Filing  bond  and  oath  of  office. 

b.  Term  of  office. 

2.  Jurisdiction  and  Powers. 

3.  P1.EADING. 

4.  Judgments. 

5.  Compexsation. 

6.  Admissibiuty    of    Record    in    Evi- 

dence. 

See  Courts. 

Commitment  by  justice  not  legally  appointed, 
see  Habeas  Corpus,  2. 

Identification  of  justice's  record,  see  Crim- 
inal Law,  6  n   (1). 

Jurisdictional  amount,  see  Biiis  and  Notes, 
12  a. 

Jurisdiction  in  garnishment  proceedings,  see 
Gakxishment,  7. 

Jursdiction  in  prosecution  for  violating 
liquor  laws,  see  Intoxicating  Liquors, 
6  b. 

Notary  public  as  ex  officio  justice  of  peace, 
see  Extradition,  4  a. 

Power  of  governor  to  reinstate  justice  after 
removal  in  impeachment  proceedings, 
see  Pardon,  Reprieve,  and  Amnesty,  1. 

Power  to  punish  for  contempt,  see  Contempt, 
2. 

Remarks  of  justice  as  privileged,  see  Libel 
AND  Slander,  3  b. 

Review  of  judgment,  see  Certiorari,  1. 

Trial  de  novo  on  appeal,  see  Appeal  and  Er- 
ror, 12  b. 

1.  Appointment,  Qualification,  and  Tenure. 
a.  Filing  bond  and  oath  of  office. 

Under  the  statutes  of  Wyoming  (Rev.  St. 
1899,  §§  1223,  4317,  4318)  the  time  for  an 
elected  justice  of  the  peace  to  qualify  is  fixed 
at  the  commencement  of  his  term  or  within 
twenty  days  thereafter,  and  while  he  may 
take  and  execute  his  official  oath  and  bond, 
and  deposit  them  with  the  county  clerk,  prior 
to  that  time,  in  anticipation  of  his  induction 
into  the  office  at  the  time  provided  by  law, 
his  acts  in  that  respect  do  not  operate  or 
become  effective  as  a  qualification  until  after 
the  arrival  of  the  time  when  the  law  provides 
that  he  shall  qualify.  Ballantyne  D.  Bower 
(Wyo.),  17-82. 

b.  Term  of  office. 

Commencement  of  term.  —  Although 
justices  of  the  peace  in  Wyoming  are  required 


to  be  elected  in  precincts  established  by  the 
county  commissioners,  they  are,  nevertheless, 
county  officers  within  the  meaning  of  the 
statute  (Rev.  St.  1899^  §  1224)  which  pro- 
vides that  all  county  officers  shall  qualify  and 
enter  on  the  discharge  of  their  respective 
duties  on  the  first  Monday  in  January  imme- 
diately following  their  election,  and,  conse- 
quently, the  term  of  a  person  who  has  been 
elected  justice  of  the  peace  commences  on 
the  first  Monday  in  January  following  his 
election.    Ballantyne  f.  Bower  (Wyo.),  17-82. 

Holding  over.  —  The  office  of  justice  of 
the  peace  in  Wyoming  is  a  civil  office  under 
the  state  within  the  meaning  of  the  provision 
in  the  state  constitution  (art.  6,  subdivision 
Elections,  §  4)  that  every  person  holding  any 
civil  office  under  the  state  or  any  municipality 
therein  shall,  unless  removed  according  to 
law,  exercise  the  duties  of  such  office  until  his 
successor  is  duly  qualified.  Ballantyne  v. 
Bower  (Wyo.),  17-82. 

Resignation Under  the  Tennessee  stat- 
utes a  county  judge  has  jurisdiction  to  re- 
ceive and  accept  the  resignation  of  a  justice 
of  the  peace  of  the  county.  Murray  v.  State 
(Tenn.),  5-687. 

Creation  of  vacancy  by  death.  ~ 
Where  a  person  who  has  been  elected  justice 
of  the  peace  in  Wyoming,  and  who  has  filed 
his  official  bond  and  oath  with  the  proper 
officer,  died  before  the  arrival  of  the  time 
fixed  by  law  for  the  commencement  of  li;s 
term,  his  death  does  not  create  i\  vacancy  in 
the  office  within  the  meaning  of  the  statute 
(Rev.  St.  1899,  §  1225)  which  authorizes  the 
board  of  county  commissioners  to  fill  a 
vacancy  in  the  office  of  justice  of  the  peace. 
In  such  a  case,  an  appointment  by  the  county 
commissioners  to  fill  the  supposed  vacancy  is 
void,  and  confers  no  authority  upon  the  "ap- 
pointee.   Ballantyne  v.  Bower  (Wyo.),  17-82. 

In  such  a  case,  the  justice  of  the  peace  in 
office  at  the  time  of  the  death  of  the  elected 
officer,  being  the  lawful  incumbent,  is  en- 
titled to  hold  over  and  exercise  the  duties  of 
the  office  until  his  successor  is  duly  elected 
or  appointed  and  duly  qualified;  and  no  per- 
son can  be  lawfully  appointed  as  his  successor, 
except  in  the  event  of  his  death,  removal,  or 
other  disqualification  under  section  381  of  the 
statutes.     Ballantyne  v.  Bower   (Wyo.)     17- 
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2.  Jurisdiction  and  Powers. 


Powers  limited  by  statute.  —  Justices' 
courts  are  courts  of  limited  jurisdiction  hav- 
ing such  powers  only  as  are  conferred  on 
them  by  statute,  and  in  the  exercise  of  the 
powers  granted  they  must  pursue  the  statute 
not  only  as  to  the  class  of  cases  they  may 
hear  and  determine,  but  as  to  the  procedure 
tKey  must  observe.  State  ex  rel.  Collier  1; 
Houston  (Mont.),  12-1027. 

Power  to  entertain  suit  by  owner  of 
equitable  title.  -  Though  a  justice  of  the 
peace  has  no  power  to  administer  equity  the 
owner  of  an  equitable  title  may  sue  "in  a 
justice's  court.  Walker  v.  Miller  (N  Car  \ 
4-601.  ■'' 

Holding  oriminal  case  under  advise- 
ment. —  Where  a  justice  of  the  peace  trips  a 
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criminal  cause  without  a  jury,  he  has  power 
to  take  the  cause  under  advisement  for  a 
reasonable  time,  such  as  a  day,  befoi'e  render- 
ing his  judgment.  State  r.  Davis  (Mo.),  5- 
lOOO. 

Termiuatiom  of  jurisdiction  im  par- 
ticular case.  —  When  a  justice  of  the  peace 
has  heard  a  cause  and  adjudged  that  the  ac- 
cused give  bond  for  his  appearance,  and  sueli 
bond  has  been  accepted,  his  jurisdiction  of 
the  cause  is  at  an  end,  and  if  he  reverse  his 
decision  and  fine  the  accused  such  action 
will  be  void,  A  plea  of  former  conviction 
based  on  such  a  void  reversal  aifter  recog- 
nizance taken,  is  bad  and  is  properly  over- 
ruled.    State  f.  Lucas   (N.  Car.),  4^-764. 

Certifying  transcript  of  predecessor. 

—  A  justice  of  the  peace  is  not  disqualified 
from  certifying  for  entry  in  the  district 
court  the  transcript  of  a  judgment  rendered 
in  his  favor  by  his  predecessor  in  office,  as 
such  act  of  certification  is  purely  minis- 
terial.    Hass  V.  Leverton  (Iowa),  5-&74. 

3.  Pu;adinq. 

Sufficiency   cf   cotitpla,is.t   in   general. 

—  A  statutory  civil  action  in  a  justice's  court 
being  entirely  informal  both  in  that  court 
and  in  the  circuit  court  on  appeal,  a  com- 
plaint which  shows  the  object  of  the  action 
is  sufficient.  Kuykendall  v.  Fisher  (W. 
Va.),  11-700. 

Sufficiency  of  complaint  by  assignee. 

—  Where,  in  an  action  in  a  justice's  court, 
on  a  nonnegotiable  note,  brought  by  an  as- 
signee, who  declares  on  the  common  counts  in 
assumpsit,  and  especially  on  the  note  which 
he  files  with  the  indorsement  thereon  by  the 
payee,  the  defendant  alleges  in  a  special  no- 
tice that  the  note  was  executed  and  that  the 
payee  therein  transferred  the  same  to  the 
plaintiff,  the  declaration  sufficiently  shows  the 
assignment  of  the  note.  Worden  Grocer  Co. 
V.  Blanding  (Mich.),  20-1332. 

AnsTver  after  adjournment.  —  Where 
the  parties  to  an  action  in  a  justice  court 
appear  on  the  return  day  named  in  the  sum- 
mons, and  on  the  plaintiff's  motion  the  hear- 
ing is  adjourned  for  one  week,  the  answer 
may  be  filed  on  the  day  to  which  the  he£^r- 
ing  is  adjourned,  as  by  implication  the  jus- 
tice designates  that  day  for  the  pleading,  and 
by  moving  the  adjournment  the  plaintiff  con- 
sents thereto.  Nohre  v.  Wright  (Minn.),  8- 
1071. 

Amendment  ef  pleadings.  —  The  objec- 
tion that  tlie  declaration  in  an  action  in  a 
justice's  court  on  a  nonnegotiable  note, 
brought  by  the  assignee,  which  declares  on 
the  common  counts  in  asSuinpsit,  and  espe- 
cially on  a  note  Inade  by  the  defendant,  which 
note  is  filed  with  the  justice,  does  not  suf- 
ficiently state  the  Assignment,  may  be  ob- 
viated by  an  amendment.  Worden  Grocer 
Co.  *.  Blanding  (Mich.),  20-1332. 

4.  Judgments. 

Rendition  and  entry.  —  Under  a  statute 
providing  that  judgments  by  justices  of  the 
peace  sitting  without  a  jury  "  must  be  entered 


at  the  close  of  the  trial,"  where  a  justice  at 
the  close  of  a  trial  takes  the  cause  under  ad- 
visement, without  the  consent  of  the  parties, 
and  without  appointing  a  time  or  place  for 
the  rendition  and  entry  of  judgment,  a  judg- 
ment several  weeks  later  without  notice  to 
the  parties  is  without  jurisdiction  and  void. 
State  ex  rel.  Collier  v.  Houston  (Mont.)  12- 
1027. 

Default  jadgmonts A    judgment    by 

default  entered  by  a  justice  of  the  peace  on  a 
summons  served  an  insufficient  number  of 
days  before  the  return  day  is  not  void, 
though  it  is  irregular.  Kerr  v.  Murphy  (S 
Dak.)j  8-1138.  ' 

A  person  against  whom  a  justice  of  the 
peace  has  rendered  judgment  by  default  on  a 
summons  served  an  insufficient  number  of 
days  before  the  return  day  is  not  entitled  to 
an  injunction  restraining  the  enforceinent  of 
the  judgment,  as  his  right  to  move  in  a  jus- 
tice's court  to  set  aside  the  judgment,  and  to 
appeal  from  the  denial  of  such  motion,  af- 
fords him  an  adequate  remedy  at  law.  Kerr 
V.  Murphy  (S.  Dak.),  8-1138. 

Prima   facie   evidence    of   recitals.   

The  record  of  the  judgment  of  a  justice  of 
the  peace  is  only  primo  facie  evidence  of  its 
recitals  and  can  be  impeached  by  competent 
evidenpe.^    Albie/K.  Jones  (Ark.),  12^33. 

Sufficiency  to  sustain  order  of  sale 
under  attachment.  —  A  judgment  rendered 
by  a  justice  of  the  peace  in  an  attachment 
proceeding,  reciting  service  of  publication  of 
warning ,  order,  is  sufficient  to  authorize  a 
judgment  sustaining  the  attachment  and  an 
order  of  the  sale  of  the  property.  Albie  v. 
Jones  (Ark.),  12-433. 

5.    CoMPENS/LTioW. 

Right  to  tees.  --  A  justice  of  the  peace 
has  no  right  to  receive  from  a  person  who  is 
charged  with  an  offense  a  fee  for  taking  a 
bail  bond  before  such  person  has  been  ad- 
judged to  be  liable  for  costs.  State  v.  Cooper 
(Tenn.),  15-1116. 

Action  for  fees.  —A  justice  of  the  peace, 
after  he  has  rendered  judgment  in  a  case,' 
may  recover  his  unpaid  fees  in  an  action  on 
the  implied  contract.  Coulon  v.  Holste 
(Minn.),  9-372. 

In  an  action  by  a  justice  of  the  peace  to 
recover  his  unpaid  fees  from  a  litigant 
against  whom  he  has  rendered  judgment,  it  is 
not  material  that  though  the  action  is 
brought  against  the  deferidaiit  by  name  the 
ebimplaint  charges  that  he  is  liable  as  admin- 
istrator.   Conlon  V.  Holste  (Minn.),  9-372. 

6.  Admissibilitt  op  Eecobd  in  Evidence. 

Identification.  —  The  record  of  a  proceed- 
ing in  a  justice's  court,  is  sufficiently  identi- 
fied by  the  testimony  of  the  person  jvho  was 
the  justice  at  the  time  the  proceeding  was 
had,  though  ,  his  successor  in  office  is  not 
called  as  a  witness,  and  the  record  book  is 
produced  by  a  person  who  describes  himself 
as  a  clerk  of  the  new  jjistice  and  testifies 
that  the  book  is  an  official  record  in  the 
justice's  office.  Grimes  v.  Greenblatt  (Colo.), 
19-608. 
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JUSTIFIABrE   HOMICIDE. 

See  HoMiciDEj  5. 

JtrSTIFICATION. 

Defense  to  prosecution  for  malicious  injury 

to  animals,  see  Animals,  3  c. 
As  defense  to  trespass,  see  Trespass,  2  e. 
Killing  to  effect  arrest  of  felon,  see  Abbest, 

1  a. 
Pleading  justification  in  action  for  libel,  see 

Libel  and  Slandee,  4  e  (2). 
Plea  of  justification  in  action  for  assault  an<i 

battery,  see  Assault  and  Batteey,  2  c. 

JTJVENELE   OFFENBEHS. 

See  Infants,  4  c. 

Commitment  of  wayward  children,  see  JUBY, 

1  b  (2). 

Singleness  of  subject  of  statute  relating  to 
delinquent  ehildren,  see  Statutes,  3  b. 

Special  punishment  for  delinquent  children, 
see  Cbiminal  Law,  7  a  (1). 

KEEP. 

Construction  of  words  "  keep  "  and  "  own  "  in 

statute,  see  Statutes,  4  d. 
Keeping  liquors   as  violation   of  liquor   law, 

see  Intoxicating  Liquors,  5  e. 
What  constitutes  keeping  dogs,  see  Animals, 

2  d. 

KEEPER. 

Keeper  of  boarding  house  distinguished  from 
innkeeper,  see  Inns,  Boabdino  Houses, 

AND  APAETMENTS. 

KIDNAPPING. 

Jurisdiction  to  try  offender  forcibly  and  un- 
lawfully brought  from  another  state  or 
country,  see  Ceiminai  Law,  6. 

Indictment.  — As  kidnapping  was  a  mis- 
demeanor at  common  law,  and  the  Louisiana 
statute  does  not  use  the  word  "  feloniously  " 
is  describing  the  offense,  the  use  of  the  word 
"  feloniously  "  is  not  essential  in  the  indict- 
ment, though  the  accused,  if  convicted,  may 
be,  in  the  discretion  of  the  court,  punished  by 
imprisonment  at  hard  labor.  State  v.  Hol- 
land  (La.),  14-602. 

An  indictment  for  kidnapping  is  not  bad 
because  the  word  "  unlawfully "  is  substi- 
tuted for  the  words  "  without  authority  of 
law."     State  v.   Holland    (La.),   14-692. 

Evidence.  —  As  the  offense  of  kidnapping 
denounced  by  the  Louisiana,  statute  does  not 
involve  any  particular  criminal  intent  or  evil 
motive,  evidence  tending  to  show  another  kid- 
napping by  the  accused  of  the  same  person  is 
admissible.     State  v.  Holland   (La.),  14-692. 


LABOR. 

Confining  at  hard  labor  for  violating  munic- 
ipal ordinance,  see  Criminal  Law,  7  a 

(1). 
Sight  of  individual  to  sell  his  labor,  see  Con- 
stitutional Law.  9. 


I.ABOR   COMBINATIONS. 

1.  Statutes  Affecting,  1017. 

a.  In  general,  1017. 

b.  Constitutionality  of  statutes,  1018. 

2.  Legality    of    Labor    Combinations, 

1018. 

3.  Rights  and  Duties  of  Members,  1018. 

4.  Rights  of  Labob   Combinations  in 

Genebal,  1018. 

5.  Liabilities   of  Labor  Unions  Gen- 

erally, 1018. 

a.  Liability  to  members,  1018. 

b.  Liability  to  third  persons,  1019. 

6.  Coercion  of  Employebs,  1019. 

7.  Strikes,  1019. 

8.  Picketing,  1020. 

9.  Boycotts,  1021. 

10.  Actions,  1022. 

11.  Injunction       Against       Unlawful 

Acts,  1023. 

12.  Criminal  Liability,  1024. 

Contract  between  labor  combination  and  em- 
ployee, as  monopoly,  see  Monopolies 
AND  Corporate  Trusts,  2  b. 

1.  Statutes  Affecting, 
a.  In  general. 

Prohibiting  discrimination  by  em- 
ployers. —  The  New  York  statute  making  it 
a  misdepieanor  for  an  eijiployer  to  "  coerce  or 
compel "  any  of  his  employees  not  to  join  or 
become  a  member  of  any  labor  organization 
as  a  condition  of  securing  employment  or  con- 
tinuing in  the  employment  is  the  substantial 
equivalent  of  an  enactment  that  a  person 
shall  not  make  the  employment  or  continu- 
ance of  the  employment  of  another  person 
conditional  on  the  latter's  non-membership 
in  a  labor  organization.  People  V.  Marcus 
(N.  Y.),  7-118. 

Adoption  of  means  to  enforce  rules 
and  by-laws.  —  The  Pennsylvania  statute 
providing  that  labor  unions  may  devise  and 
adopt  ways  and  means  to  make  their  rules, 
by-laws,  etc.,  effective,  does  not  sanction 
rules,  by-laws,  etc.,  to  commit  wrong,  nor  does 
it  authorize  interference  with  constitutional 
rights.  Purvis  v.  Local  No.  500,  United 
Brotherhood,  etc.   (Pa.),  6-275. 

Eifect  of  statute  prohibiting  pools 
and  trusts.  —  As  the  riglit  to  combine  for 
the  purpose  of  securing"  higher  wages  is 
recognized  as  lawful  at  common  law,  a  stat- 
ute enacted  to  prohibit  pools  and  trusts 
should  not  be  held  to  apply  to  combinations 
to  fix  the  wages  for  labor,  or  compensation 
for   services,   unless   it   clearly   appears   that 
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such  was  the  legislative  intent.  Rohlf  v. 
Kaaemeier    (la.),   17-750. 

b.    Constitutionality    of    statutes 

Frobibiting  discrimination  by  em- 
ployers. —  The  New  York  statute  providing 
in  substance  that  it  is  a  misdemeanor  for  an 
employer  to  make  non-membership  in  a  labor 
organization  a  condition  of  entering  or  re- 
maining in  his  employment  is  unconstitu- 
tional as  interfering  with  the  employer's 
freedom  of  contract.  People  v.  Marcus  (N. 
Y.),  7-118. 

A  statute  prohibiting  the  discharge  of  an 
employee  because  he  belongs  to  a  labor  or- 
ganization is  unconstitutional.  Coffeyville 
Vitrified  Brick,  etc.,  Co.  t-.  Perry  (Kan.),  1- 
936. 

Congress  has  no  power  to  pass  a  statute 
making  it  a,  criminal  ofifense  against  the 
United  States  for  an  agent  or  officer  of  an 
interstate  carrier,  having  full  authority  in 
the  premises  from  the  carrier,  to  discharge 
an  employee  from  service  simply  because  of 
his  membership  in  a  labor  organization,  as 
such  statute  is  a  violation  of  the  Fifth 
Amendment  of  the  Constitution  of  the  United 
States  declaring  that  no  person  shall  be  de- 
prived of  liberty  or  property  without  due 
process  of  law,  and  embracing  in  its  meaning 
the  right  to  make  contracts  for  the  purchase 
of  the  labor  of  others  as  well  as  for  the  sale 
of  one's  own  labor,  provided  such  contracts 
are  not  reasonably  forbidden  as  inconsistent 
with  the  public  interests  or  detrimental  to 
the  common  good.  Adair  v.  United  States 
(U.  S.),  13-764. 

There  is  no  such  connection  between  inter- 
state commerce  and  membership  in  a  labor 
organization  as  to  authorize  Congress  to 
make  it  a  crime  against  the  United  States 
for  an  agent  of  an  interstate  carrier  to  dis- 
charge an  employee  because  of  such  member- 
ship. Adair  v.  United  States  (U.  S.),  13- 
764. 

2.  Legality  of  Labor  Combinations. 

Means  employed  in  exercise  of  rigbts. 

—  Where  individual  laborers  or  labor  organ- 
izations combine  for  the  purpose  of  securing 
higher  wages,  shorter  hours,  and  more  favor- 
able conditions  generally  than  employers  of 
labor  would  otherwise  be  willing  to  concede, 
their  purpose  cannot  be  said  to  be  unlawful 
or  criminal,  and  hence  the  question  whether 
their  combination  constitutes  a  conspiracy 
depends  on  the  lawfulness  of  the  means 
employed  by  them  to-  effect  their  purpose. 
J.  F.  Parkinson  Co.  v.  Building  Trades  Coun- 
cil  (Cal.),  16-1165. 

3.  Rights  and  Duties  op  Members. 

Bigbt  to  receive  weekly  benefits  dur- 
ing strike.  —  A  labor  combination  has  a 
right  to  pay  to  its  members  who  are  on 
strike,  and  members  have  a  right  to  receive, 
weekly  benefits,  expenses  for  transportation 
to  other  places,  etc.,  and  therefore  the  giving 
or  taking  of  such  benefits  is  not  itself  bribery. 


Everett  Waddey  Co.  v.  Richmond  Typograph- 
ical Union  (Va.),  8-798. 

Effect  of  oath  of  membership.  —  The 

obligation  which  an  initiate  in  a  labor  union 
is  required  to  take  is  to  be  con.  trued  with 
reference  to  the  declared  purposes  of  the  or- 
ganization, and  is  binding  only  in  so  far  as 
those  purposes  are  lawful  and  are  to  be  ob- 
tained by  lawful  means,  and  when  such  union 
attempts  the  accomplishment  of  these  pur- 
poses by  unlawful  means,  the  member  may 
deny  that  he  entered  into  any  such  contract. 
Schneider  v.  Local  Union    (La.),  7-868. 

A  member  of  a  labor  union  who  is  also  a 
public  officer  held  not  bound  by  his  obliga- 
tion to  the  union  to  appoint  a  fellow  member 
of  the  union  to  office.  Schneider  v.  Local 
Union  (La.),  7-868. 

4.  Rights  of  Labor  Combinations  in  Gen- 

eral. 

Pursuit  of  trade  or  calling.  —  A  labor 
union,  being  an  organization  brought  about 
by  the  exercise  on  the  part  of  its  members 
of  the  right  of  every  citizen  to  pursue  his 
calling  as  he  thinks  best,  is  limited  in  what 
it  can  do  by  the  existence  of  the  same  right 
in  each  and  every  other  citizen  to  pursue  his 
or  their  callings  as  he  or  they  think  best. 
Pickett  V.  Walsh  (Mass.),  7-638. 

Injury  to  business  of  others.  —  A  labor 
combination  engaged  in  a  course  of  conduct, 
the  immediate  purpose  of  which  is  to  injure 
the  business  of  another,  is  in  pursuit  of  an 
illegal  object  whether  the  result  is  accom- 
plished by  mere  persuasion  or  physical  vio- 
lence. Barnes  v.  Chicago  Typographical 
Union  (111.),  13-54. 

Designation  of  work  to  be  treated  as 
separate  trade.  —  Unions  of  bricklayers  and 
of  masons  have  a  right  to  insist  that  the 
"  pointing "  of  bricks  and  stone  shall  not  be 
treated  as  a  separate  trade  so  far  as  union 
work  is  concerned,  therefore  it  is  not  an 
act  of  oppression  for  them  to  protest  to  a 
federation  of  labor  unions  against  allowing 
the  "  pointers "  to  organize  a  union,  in  the 
absence  of  a  showing  that  the  pointing  is 
foreign  to  the  work  of  a  bricklayer  or  a  stone 
mason  and  that  the  unions  are  unwilling  to 
admit  to  membership  pointers  who  are  quali- 
fied as  bricklayers  or  stone  masons.  Pickett 
V.  Walsh  (Mass.),  7-638. 

5.  Liabilities  of  Labor  Unions  Generally. 

a.  Liability  to  members. 

Procuring  discharge  from  employ- 
ment. —  Where  a  labor  union,  acting  with- 
out jurisdiction,  imposes  a  fine  on  one  of  its 
members,  and,  on  the  refusal  of  the  member 
to  pay  the  fine,  withdraws  his  membership 
card  with  the  intention  that  he  shall  be  dis- 
charged by  his  employer,  and  the  member  is 
in  fact  discharged  as  a  natural  and  prox- 
imate result  of  the  union's  action,  the  mem- 
ber, if  he  sustains  actual  damage,  may  main- 
tain an  action  against  the  union  for  procur- 
ing his  discharge.  Brennan  v.  United  Hat- 
ters, etc.  (N.  J.),  »-698. 
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Where  the  rules  of  an  incorporated  labor 
union  concerning  the  trial  of  its  members 
provide  that  the  accused  member  shall  be 
entitled  to  "  due  notice  and  fair  trial "  and 
shall  not  be  put  on  trial  unless  charges  have 
been  submitted  in  writing  by  a  member  of 
the  union,  the  action  of  the  union  in  putting 
a  member  on  tiial  without  the  submission  of 
written  charges  and  without  due  notice,  and 
in  sentencing  him  to  pay  a  fine  and  to  give 
up  his  place  of  employment  for  one  year,  does 
not,  unless  the  irregular  procedure  is  con- 
sented to  by  the  member,  justify  the  associa 
tion  and  its  officers  in  subsequently  procuring 
the  member's  discharge  from  his  employment. 
Breunan  v.  United  Hatters,  etc.  (N.  J.), 
9-698. 

b.  Liability  to  third  persons. 

Inducing  employees  to  break  con- 
tract. —  The  officers  of  a  federation  of 
miners  are  liable  in  damages  for  procuring 
the  members  of  the  federation  to  break  their 
contracts  of  employment,  though  the  wrong 
thus  committed  be  done  without  ill-will 
towards  the  employers  and  for  the  sole  pur- 
pose of  keeping  up  the  price  of  coal  and  the 
wages  of  the  miners.  South  Wales  Miners' 
Federation  v.  Glamorgan  Coal  Co.  (Eng. ), 
2-436. 

Rnles  of  anion.  —  Inducing  employees  to 
break  their  contracts  with  their  employer  is 
an  actionable  wrong,  though  done  without 
malice  or  ill-will  to  the  employer;  and  it  is 
no  defense  to  an  action  for  such  wrong  that 
the  defendant  acted  in  obedience  to  the  by- 
laws of  the  union  of  which  he  and  the  em- 
ployees were  members,  but  of  which  the  em- 
ployer was  not  a  member.  Branch  v.  Roth 
(Ont.),  4r-m2i. 

Unauthorized  acts  of  officials.  —  A 
labor  union  is  not  liable  in  damages  for  the 
unauthorized  action  of  its  officials  in  in- 
ducing employees  to  break  their  contracts  by 
striking.  Denaby,  etc..  Collieries  v.  York- 
shire Miners'  Assoc.   (Eng.),  5-591. 

Inducing  employees  to  quit.  —  It  is 
not  unlawful  for  strikers  to  persuade  em- 
ployees to  leave  the  service  of  their  em- 
ployer or  to  dissuade  other  workmen  from 
seeking  employment  with  him,  but  the 
strikers  have  no  right  to  use  force  or  vio- 
lence or  to  intimidate  the  employees.  Everett 
Waddey  Co.  r.  Richmond  Typographical 
Union  (Va.),  8-798. 

Statute  legalizing  moral  suasion.  — 
The  West  Virginia  statute  making  it  a 
penal  offense  for  any  person  or  persons  or 
combination  of  persons  to  prevent  others  by 
threat  or  intimidation  from  working  in  or 
about  any  mine,  and  providing  that  the  stat- 
ute shall  not  be  construed  so  as  to  prevent 
labor  organizations  "  from  using  moral  sua- 
sion or  lawful  argument,  to  induce  any  one 
not  to  work  on  or  about  any  mine,"  does  not 
authorize  any  individual  or  number  of  indi- 
viduals maliciously  to  entice  servants  to  de- 
sert the  service  in  which  they  are  engaged, 
or  to  prevent  others  from  engaging  in  such 
service  under  a  contract  therefor.  Thacker 
Coal,  etc.,  Co.  ».  Burke   (W.  Va.),  8-885. 


PreTcnting  employment  of  nonunion 
workmen.  —  J  lie  refusal  of  a  workman  to 
join  a  labor  union  does  not  justify  the  union 
in  procuring  the  discharge  of  the  workman 
from  his  employment.  Berry  v.  Donovan 
(Mass.),  3-738. 

Contract  betxreen  union  and  em- 
ployer. —  A  contract  between  a  labor  union 
and  an  employer  providing  that  the  latter 
will  not  retain  in  his  employ  any  employee 
who  is  objectionable  to  the  union  from  any 
cause,  does  not  of  itself  justify  the  union 
or  its  representative  in  procuring  the  dis- 
charge of  one  in  the  employ  of  the  contract- 
ing employer.  Berry  v.  Donovan  (Mass.), 
3-738. 

6.   Coercion  of  Employers. 

Threat  of  strike.  —  Any  attempt  on  the 
part  of  the  leaders  of  labor  unions  to  coerce 
an  employer,  by  threats  to  order  a  strike, 
into  signing  an  agreement  concerning  the 
conduct  of  his  business  or  the  regulation  of 
his  relations  with  his  employees,  is  unlaw- 
ful.    O'Brien  r.  People    (111.),  3-966. 

Compelling  employer  to  pay  "  fine." 
—  Where  the  members  of  a  labor  union  con- 
spire to  compel  a  manufacturer  who  is  not  a 
member  of  the  union,  to  pay  a  "  fine  "  which 
they  have  assessed  against  him  for  selling 
goods  to  an  employer  of  nonunion  labor,  and 
in  pursuance  of  such  a  conspiracy  they  coerce 
him  into  payment  by  threatening  as  an 
alternative  to  prevent  employers  of  union 
laborers  from  using  his  goods,  the  act  is  one 
of  pure  extortion,  though  its  purpose  is  to 
promote  the  general  welfare  of  the  union's 
members,  or  some  other  lawful  object;  and 
the  mamifacturer  may  recover  back  from  the 
labor  union  and  its  members  the  money  so 
paid  by  him.  March  v.  Bricklayers,  etc.. 
Union    (Conn.),  6-848. 

The  action  of  a  labor  union  in  coercing  a 
manufacturer  who  is  not  a  member  of  the 
union  into  paying  a  "  fine  "  which  it  has  as- 
sessed against  him  for  selling  goods  to  em- 
ployers of  nonunion  labor,  by  threatening  as 
an  alternative  to  stop  its  members  from  using 
his  goods,  is  not  justifiable,  either  on  the 
ground  that  as  the  union's  members  have  the 
right  to  decline  to  handle  the  manufacturer's 
goods  they  may  waive  an  exercise  of  that 
right  upon  such  conditions  as  they  may  see 
fit  to  impose,  or  on  the  ground  that  the 
action  is  an  exercise  of  the  right  of  fair 
competition.  March  r.  Bricklayers,  etc.. 
Union   (Conn.),  6-848. 

7.  Strikes. 

Right  to  strike  generally.  —  The  right 
of  Jaborers  to  organize  unions  and  to  utilize 
such  organization  by  instituting  strikes  is 
an  exercise  of  the  right  of  every  citizen  to 
pursue  his  calling,  whether  of  labor  or  busi- 
ness, as  he  in  his  judgment  thinks  fit. 
Pickett  V.  Walsh   (Mass.),  7-638. 

Labor  unions  are  not  unlawful,  and  the 
members  thereof  may  strike  and  by  peaceful 
means  persuade  others  to  join  them'  and  may 
refuse  to  allow  their  members  to  work  ^?h 
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nonunion  laborers.  Gray  r.  Building  Trades 
Council   (Minn.),  1-172. 

It  is  not  unlawful  for  unions  of  brick- 
layers and  of  masons  to  refuse  to  lay  bricks 
and  stone  where  the  "  pointing "  thereof  is 
given  to  other  laborers  working  at  pointing 
as  a  separate  trade  for  lower  wages  than  are 
paid  bricklayers  and  masons,  and  to  enforce 
such  refusal  by  a  strike,  though  the  action 
of  the  union  is  disastrous  to  the  pointers  and 
works  a  hardship  on  the  contractors  affected 
by  the  strike.  Pickett  ('.  Walsh  (Mass.), 
7-638. 

Right  as  affected  hy  injury  to  em- 
ployer. —  Employees  who  are  under  no  eon- 
tractural  restraint  may  form  a  combination 
to  strike  for  the  purpose  of  securing  an  ad- 
vance in  wages  shorter  hours,  or  any  other 
legitimate  benefit,  even  though  they  know  at 
the  time  that  their  action  will  injure  the 
employer,  provided  they  carry  on  the  strike 
in  a  lawful  manner.  Karges  Furniture  Co. 
V.  Amalgamated  Woodworkers  Local  Union 
(Ind.),  6-829. 

Resort  to  unlaTvful  means.  —  Laborers 
may  organize  for  their  own  protection  and 
to  further  the  interests  of  the  laboring 
classes,  and  they  may  strike  and  persuade 
and  induce  others  to  join  them,  but  when 
they  resort  to  unlawful  means  and  cause 
Injury  to  others  with  whom  they  have  no 
relation,  contractural  or  otherwise,  the  limit 
permitted  by  the  law  is  passed  and  they  may 
be  restrained.  Everett  Waddey  Co.  i'.  Rich- 
mond Typographical  Union   (Va.),  8-798. 

TJnlatrfnl  acts  by  minority  of  strik- 
ers. —  Where  a.  labor  union  orders  a  peace- 
ful strike  and  a  great  majority  of  the  union's 
members  conduct  the  strike  in  a  lawful  and 
peaceful  manner,  the  strike  is  not  rendered 
unlawful  by  the  fact  that  a  small  number  of 
the  members  act  on  their  own  initiative  in 
an  unlawful  manner.  Karges  Furniture  Co. 
V.  Amalgamated  Woodworkers  Local  Union 
(Ind.),  6-829. 

Motive  of  strike.  —  The  right  of  work- 
ingmen  to  strike,  that  is,  to  cease  working  in 
a  body  and  by  prearrangment  until  a  griev- 
ance is  redressed,  where  such  action  on  their 
part  does  not  involve  a  breach  of  contract 
and  the  strike  is  conducted  without  threats, 
violence,  or  intimidation,  does  not  admit  of 
question;  and  in  such  a  case  the  court  will 
not  inquire  into  the  motive  of  the  strikers. 
So  long  as  their  acts  are  lawful,  the  motive 
which  inspires  them  is  immaterial.  J.  F. 
Parkinson  Co.  v.  Building  Trades  Council 
(Cal.),  16-1165. 

Arbitrary  strike.  —  The  members  of  a 
labor  union  cannot  by  a  strike  refuse  for 
an  arbitrary  cause  to  work  with  other  work- 
men, although  a  single  person  mav  so  refuse. 
Pickett  V.    Walsh    (Mass.),   7-6.38. 

Wanton  disregard  of  rights  of  others. 
—  Evidence  considered  in  an  action  to  en- 
join certain  unions  of  bricklayers  and  masons 
from  continuing  a  strike  ordered  for  the 
purpose  of  compelling  contractors  to  dis- 
charge nonunion  laborers  engaged  in  the 
work  of  "  pointing "  bricks  and  stone,  and 
held  not  to  show  that  the  defendants'  action 


was  due  "to  a  reckless  and  wanton,  if  not 
malicious,    disregard    of    the    rights    of    the_ 
plaintiffs  and  all  others  engaged  in  the  busi- 
ness of  pointing."    Pickett  v.  Walsh  ( Mass. ) 
7-638. 

Strike  against  contractor  to  coerce 
owner.  —  A  strike  against  a  contractor 
erecting  a  building,  with  whom  strikers  have 
no  trade  dispute,  to  compel  him  to  force  the 
owner  of  the  building  to  yield  to  the  strik- 
ers' demands  concerning  laborers  employed 
by  the  owner,  is  an  unjustifiable  interference 
with  the  right  of  the  contractor  to  pursue 
hia  calling  as  he  thinks  best.  Pickett  li. 
Walsh   (Mass.),  7-638. 

Announcing  intention  to  strike.  — 
Conceding  that  laborers  banded  together  in 
a  labor  union  have  a  lawful  right  to  with- 
hold their  labor  from  a  certain  person  unless 
he  refrains  from  patronizing  another,  there 
can  be  nothing  tinlawful  in  their  simple 
announcement  that  they  intend  to  do  so. 
J.  F.  Parkinson  Co.  v.  Building  Trades  Coun- 
cil  (Cal.),  16-1165. 

Giving  money  and  advice  to  strikers. 
—  The  mere  fact  that  a  labor  union  gives 
money  and  advice  to  the  strikers  in  a  strike 
which  it  has  not  ordered  or  authorized  does 
not  render  it  liable  in  damages  as  for  in- 
ducing breaches  of  contract,  though  the 
money  is  given  in  violation  of  its  rules. 
Denaby,  etc..  Collieries  V.  Yorkshire  Miners' 
Assoc.    (Eng.),  5-591. 

Placing  employer  on  unfair  list.  —  It 
is  not  unlawful  for  a  labor  organization  to 
present  to  an  employer  of  labor  an  agree- 
ment embodying  the  conditions  on  which 
members  of  the  organization  who  are  on 
strike  will  consent  to  re-enter  his  service  and 
handle  the  output  of  his  mill  and  shops. 
J.  F.  Parkinson  Co.  v.  Building  Trades  Coun- 
cil  (Cal.),  16-1165. 

Where  an  employer  of  labor  has  been 
placed  on  the  unfair  list  by  a  labor  organi- 
zation, it  is  no  less  his  duty  than  that  of 
the  organization  to  notify  contractors  with 
whom  he  has  been  in  the  habit  of  dealing, 
of  that  fact,  in  order  that  stich  contractors 
may  not  be  subjected  to  loss  by  further 
dealings  with  him,  and  consequently,  the 
giving  of  such  notice,  technically  known  as 
an  unfair  notice,  by  a  labor  organization  to 
contractors,  cannot  be  considered  unlawful. 
J.  F.  Parkinson  Co.  v.  Building  Trades 
Council   (Cal.),  16-1165. 

The  action  of  a  labor  organization  in  send- 
ing notices  to  contractors  that  a  certain  em- 
ployer of  labor  has  been  placed  on  the  unfair 
list,  cannot  be  considered  unlawful,  since 
the  right  of  one  who  is  under  no  contract 
relations  with  another  person  to  withdraw 
from  business  relations  with  such  person  in- 
cludes the  right  to  cease  to  deal  with  per- 
sons who  aid  the  latter  by  their  patronage. 
J.  F.  Parkinson  Co.  v.  Building  Trades  Coun- 
cil (Cal.),  16-1165. 

8.  Picketing. 

TTse  of  peaceable  means.  —  Where  a 
labor  union  has  ordered  a  strilfe,  it  is  law- 
ful for  it  to  picket  the  employer's  place  of 
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business,  provided  the  pickets  observe  peace- 
able means  only  and  do  not  resort  to  force, 
menaces,  threats,  or  intimidation.  Karges 
Furniture  Co.  i\  Amalgamated  Woodwork- 
ers Local  Union    (Ind.),  6-829. 

Strikers  have  a  right  to  picket  the  place 
of  business  of  an  employer  for  the  pui'pose 
of  inducing  his  employees  to  leave  his  ser- 
vice and  of  preventing  other  workmen  from 
entering  his  employment,  where  they  rely 
on  argument  and  persuasion  and  act  in  a 
quiet  and  orderly  way,  and  do  not  use 
threats  or  violence  or  otherwise  act  unlaw- 
fully. Everett  Waddey  Co.  v.  Richmond 
Typographical   Union    (Va.),  8-798. 

Injanction.  —  A  decree  enjoining  the 
members  of  a  labor  union  from  congrega.ting 
about  or  near  the  places  of  business  of  the 
complainants  for  the  purpose  of  inducing  or 
soliciting  employees  to  leave  their  employ- 
ment is  not  too  broad  because  directed 
against  peaceful  picketing,  since  even  a 
peaceful  picketing  of  the  complainants'  prem- 
ises is  an  act  of  intimidation  and  an  un- 
warrantable interference  with  their  rights. 
Barnes  v.  Chicago  Typographical  Union 
(111.),   13-54. 

The  members  of  a,  labor  union  who  are 
endeavoring  to  compel  certain  employers  of 
labor  to  submit  to  the  dictation  of  the  Union 
by  interfering  by  means  of  threats,  intimi- 
dation, or  persuasion,  accompanied  by  actual 
malice,  with  the  right  of  the  employers  to 
employ  such  laborers  as  they  may  choose, 
are  not  engaged  in  legitimate  labor  compe- 
tition and  are  subject  to  injunction.  Barnes 
V.  Chicago  Typographical  Union  (111.),  13- 
54. 

A  bill  for  an  injunction  against  picketing 
by  a  labor  union  alleging  that  the  defend- 
ants composing  the  union  are  acting  in  con- 
cert in  pursuance  of  a  Common  plan  to  injure" 
the  complainants  and  interfere  with  their 
business  for  the  purpose  of  compelling  them 
to  agree  to  terms  imposed  by  the  union; 
that  a,  strike  against  the  complainants'  has 
been  declared  and  is  being  maintained  by 
the  defendants  by  surrounding  the  places  of 
business  of  the  complainants  with  pickets 
under  the  control  of  the  union  who  maintain 
a  constant  watch  upon  employees  going  to 
and  from  their  wol-k,  intimidating  them  in 
many  cases  and  endeavoring  by  threats,  and 
in  some  cases  by  violenecy  to  compel  said 
employees  to  leave  the  employment  of  the 
complainants,  and  detailing  particular  acts 
of  the  members  of  the  union  and  their  pick- 
ets, by  all  of  which  the  complainants  have 
lost  many  of  their  emiiloyees  and  are  seri- 
ously interfered  with  in  their  business,  is 
not  defective  on  the  ground  that  the 
allegations  of  the  bill  are  not  sufficiently 
specifie.  Barnes  v.  Chicago  Typographical 
Union   (111.),  13-54. 

9.   BoTCOTTS. 

WJiat  constitutes  boycott.  —  A  boycott 
is  a  combination  of  several  persons  to  cause 
loss  or  injury  to  a  third  person  by  causing 
others,  against  their  will,  to  withdraw  from 
Jijm     their    beneflciaj     business     intercourse, 


through  threats  that,  unless  a  compliance 
with  their  demands  be  made,  the  persons 
forming  the  combination  will  cause  loss  or 
injury  to  him;  or  an  organization  formed 
to  exclude  a  person  from  business  relations 
with  others  by  persuasion,  intimidation,  or 
other  acts  which  tend  to  violence,  and  there- 
by cause  him,  through  fear  of  resulting 
injury,  to  submit  to  dictation  in  the  man- 
agement of  his  aflfairs.  Gray  i\  Building 
Trades  Council    (Minn.),   1-172. 

Elements  Of  boycott.  —  Intimidation, 
coercion,  or  threats  of  injury  are  essential 
elements  of  a  boycott,  but  what  constitutes 
acts  of  that  character  depends  on  the  facts" 
in  the  particular  ease.  Gray  v.  Building 
Trades  Council    (Minn.),   1-172 

Validity  of  statute  prohibiting  in' 
junction.  —  A  state  statute  which  could  be 
construed  as  prohibiting  a  court  of  equity 
from  enjoining  a  conspiracy  by  a  labor  union 
and  its  members  to  injure  the  business  of 
the  employer  by  intimidating  his  customers 
would  be  void  as  violating  the  employer's 
constitutional  right  to  acquire,  possess  en- 
joy, and  protect  property.  Goldberg,  etc., 
Co.  V.  Stablemen's  Union   (Cal.),  9-1219. 

Complaint  in  action  to  enjoin.  — 
Complaint  considered,  in  an  action  by  an 
employer  to  enjoin  a  labor  union  and  its 
defendants  from  boycotting  the  plaintiff's 
business  and  picketing  his  place  of  business, 
and  held  to  state  facts  sufficient  to  consti- 
tute the  cause  of  action  alleged.  Goldberg, 
etc.,  Co.  V.  Stablemen's  Union  (Cal.),  9- 
1219. 

Extent  of  injunctive  relief.  —  A  boy- 
cott is  an  unlawful  conspiracy  and  may  be 
restrained  by  an  injunction;  but  the  injunc- 
tion should  not  go  to  the  extent  of  restrain- 
ing the  members  of  the  labor  unions  from 
going  on  the  premises  to  notify  the  members 
of  the  allied  unions  to  desist  from  work 
thereon.  Gray  v.  Building  Trades  Council 
(Minn.),  1-172. 

A  decree  enjoining  a  labor  combination 
from  putting  the  plaintiff  on  the  "unfair 
list "  is  not  too  broad  where  it  appears  that 
the  purpose  of  the  act  enjoined  is  not  merely 
to  notify  members  of  the  union  to  cease  pat- 
ronizing the  person  listed  but  that  the  pur- 
pose and  effect  of  the  act  is  to  establish  a 
boycott.     Wilson  v.  Hey   (111.),  13-82. 

Right  to  boycott.  —  Members  of  a  labor 
union  have  the  right  to  cease  patronizing 
any  person  when  they  regard  it  to  their 
interest  to  do  so,  but  they  have  no  right, 
by  unlawful  means  and  with  the  motive  of 
injuring  such  person,  to  compel  others  to 
break  off  business  relations  with  him.  Wil- 
son V.  Hey   (111.),  13-82. 

For  a  labor  combination  to  give  notice  to 
the  business  people  of  a  community  that  a 
certain  person  or  firm  is  on  the  "unfair 
list"  and,  by  means  of  such  notice,  to  excite 
the  reasonable  apprehension  of  the  persons 
notified  that  unless  they  cease  business  re- 
lations with  the  person  listed  their  own  busi- 
ness will  be  injured  by  the  withdrawal  of 
the  patronage  of  the  union,  creates  a  boy- 
cott and  is  unlawful,  although  no  threat 
IS  made   in  connection  with  the  notice    and 
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no  existing  contracts  with  the  person  listed 
are  broken.     Wilson  v.  Hey    (III.),   13-82. 

Violation  of  anti-trust  laxr.  —  A  com- 
bination of  laborers  and  labor  organizations 
to  destroy  the  business  of  a  manufacturer 
by  preventing  the  manufacture  of  his  goods 
in  the  state  where  his  factory  is  located,  and 
also  by  preventing  his  customers  from  re- 
selling them  in  other  states,  is  an  unlawful 
combination  in  restraint  of  trade  between 
the  states  within  the  federal  Anti-trust  Act 
of  1890,  although  a  part  of  the  business 
affected  is  purely  intrastate.  Loewe  v.  Law- 
lor   (U.  S.),  13-815. 

A  combination  by  laborers  and  labor  or- 
ganizations to  destroy  the  business  of  a 
manufacturer  by  preventing  the  manufac- 
turer from  making  in  the  state  where  his 
factory  is  located  articles  then  and  there 
intended  for  transportation  beyond  the  state, 
and  also  by  preventing  the  buyers  of  his 
goods  in  other  states  from  there  reselling 
the  same  or  from  negotiating  with  the  manu- 
facturer for  the  purchase  and  inter-transpor- 
tation of  the  goods  from  the  factory  to  the 
various  places  of  destination,  is  unlawful 
under  the  federal  Anti-trust  Act  of  1890, 
although  the  means  whereby  the  interstate 
traffic  is  to  be  destroyed  are  within  a  single 
state,  and  considered  alone  are  beyond  the 
scope  of  the  federal  authority;  for  if  the 
purpose  and  effect  of  the  plan,  considered 
as  a  whole,  is  to  prevent  interstate  transpor- 
tation, it  is  immaterial  that  the  actual 
means  employed  operate  at  one  end  in  a 
single  state,  before  physical  transportation 
commences,  and  at  the  other  end  in  another 
state  after  physical  transportation  ceases. 
Loewe  v.  Lawler   (U.  S.),  13-815. 

The  federal  Anti-trust  Act  of  1890,  declar- 
ing any  contract  or  combination  or  con- 
spiracy in  restraint  of  trade  or  commerce 
between  the  states  illegal,  prescribing  the 
punishment  therefor,  and  providing  that  any 
person  injured  in  his  business  or  property 
by  any  contract  or  combination  forbidden  by 
the  act  may  recover  threefold  the  damages 
so  sustained,  applies  to  a  contract  or  con- 
spiracy by  a  labor  organization  which  essen- 
tially obstructs  the  free  flow  of  commerce 
between  the  states  or  restricts  in  that  regard 
the  liberty  of  a  trader  to  engage  in  business ; 
and  the  application  of  the  statute  to  a  labor 
organization  is  not  affected  by  the  fact  that 
such  organization  is  not  itself  engaged  in 
interstate  commerce.  Loewe  v.  Lawlor  (U. 
S.),   13-815. 

In  an  action  by  a  manufacturer  for  three- 
fold damages  for  injuries  inflicted  on  his 
business  by  a  labor  combination  in  violation 
of  the  federal  Anti-trust  Act  of  1890,  a  com- 
plaint alleging  in  substance  that  the  plain- 
tiff was  a  manufacturer  of  hats  in  the  state 
of  Connecticut,  and  was  then  and  there  en- 
gaged in  an  interstate  trade  in  some  twenty 
other  states,  upon  which  trade  he  was  almost 
entirely  depending  to  consume  the  product 
of  his  factory,  and  that  the  defendants,  be- 
ing members  of  the  labor  organization  called 
The  United  Hatters  of  North  America, 
caused  by  means  of  threats  and  coercion,  the 
concerned  withdrawal  of  all  makers  and  fin- 


ishers of  hats  working  for  him  who  were  not 
members  of  such  organization,  as  well  as 
withdrew  those  who  were  members,  thereby 
crippling  the  operation  of  the  plaintiff's  fac- 
tory, and  preventing  the  filling  of  orders 
then  on  hand  from  wholesale  dealers  in  other 
states,  and  that  the  defendants,  acting 
through  the  American  Federation  of  Labor, 
of  which  they  were  also  members,  declared 
a  boycott  against  the  plaintiff's  goods  and 
any  wholesale  dealer  who  should  handle 
them,  and  by  distributing  circulars  among 
such  dealers  notified  them  that  they  and 
their  customers  were  to  be  boycotted,  where- 
by the  plaintiff's  trade  with  dealers  in  other 
states  was  destroyed  to  his  damage  in  a 
certain  sum,  states  a  good  cause  of  action 
within  the  federal  Anti-trust  Act  of  1890, 
and  is  not  subject  to  demurrer.  Loewe  r. 
Lawlor   (U.  S.),  13-815. 

10.  Actions. 

Averment  of  malioe  or  conspiracy.  — 

In  an  action  by  a,  workman  against  a  labor 
union  and  its  walking  delegate  te  recover 
damages  for  their  acts  in  procuring  the  plain- 
tiff's discharge  by  threatening  and  intimi- 
dating his  employer,  the  plaintiff's  complaint 
need  not  allege  either  conspiracy  or  malice 
on  the  part  of  the  defendants.  Wyeman  v. 
Deady   (Conn.),  8-375. 

Parties.  —An  unincorporated  labor  union 
cannot  be  made  a  party  defendant  to  a  suit 
to  enjoin  the  maintenance  of  a  strike.  Pick- 
ett V.  Walsh   (Mass.),  7-638. 

Unlavful  agreement  betiireen  union 
and  memlier,  —  Where  a  member  of  a  labor 
union  has  entered  into  an  agreement  with 
the  union  which  is  void  because  contrary  to 
public  policy,  he  may  repudiate  the  agree- 
ment and  maintain  an  action  against  the 
union  on  a  ground  which  is  independent  of 
the  agreement  —  such  as  an  action  for 
wrongfully  procuring  his  discharge  from  em- 
ployment; and  his  right  of  action  is  not 
barred  by  the  operation  of  the  maxim  in 
pari  delicto.  Brennan  v.  United  Hatters, 
etc.   (N.  J.),  9-698. 

Contract  terminable  at  will.  —  In  an 
action  by  a  workman  against  the  represen- 
tative of  a  labor  union  to  recover  damages 
on  account  of  an  act  of  the  latter  in  procur- 
ing the  plaintiff's  discharge  from  his  em- 
ployment, the  fact  that  the  plaintiff's 
contract  was  terminable  at  will  does  not 
affect  his  right  to  recover  but  affects  only 
the  amount  recoverable  as  damages.  Berry 
V.  Donovan    (Mass.),  3-738. 

Sufficiency  of  evidence,  in  general.  — 
Evidence  considered  in  an  action  by  a  work- 
man against  a,  labor  union  and  its  walking 
delegate  to  recover  damages  for  their  acta 
in  procuring  the  plaintiff's  discharge  by 
threatening  and  intimidating  his  employer, 
and  held  sufficient  to  justify  the  jury  in 
rendering  a  verdict  for  the  plaintiff.  Wye- 
man  r.  Doady    (Conn.),  8-375. 

Proof  of  malice.  —  In  an  action  by  a 
workman  against  a  labor  union  and  its  walk- 
ing delegate  to  recover  damages  for  their 
acts  in  procuring  the  plaintiff's  discharge 
by  threatening  and  intimidating  hia  employ* 
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er,  it  is  not  necessary  for  the  plaintiff  to 
prove  any  malice  other  than  that  which  the 
law  implies  from  the  proof  of  the  defendant's 
unlawful  acts,  even  though  the  complaint 
contains  an  allegation  of  malice.  Wyeman 
V.  Deady   (Conn.),  8-375. 

Within  the  meaning  of  a  rule  of  law  that 
malice  is  an  essential  ingredient  of  an  action 
to  recover  damages  for  an  interference  with 
contract  relations,  malice  consists  of  the  in- 
tentional doing  of  a  wrongful  act  without 
justification  or  excuse ;  and  a  "  wrongful 
act,"  within  the  meaning  of  this  definition, 
is  any  act  which  in  the  ordinary  course  will 
infringe  upon  the  rights  of  another  to  his 
damage,  except  an  act  done  in  the  exercise 
of  an  equal  or  superior  right.  Brennan  v. 
United  Hatters,  etc.   (N.  J.),  9-698. 

Proof  of  oonspiraoy.  —  Tn  an  action  by 
a  workman  against  a  labor  union  and  its 
walking  delegate  to  recover  damages  for 
their  acts  in  procuring  the  plaintiff's  dis- 
charge by  threatening  and  intimidating  his 
employer,  which  acts  are  made  unlawful  by 
statute,  the  gist  of  the  action  is  not  con- 
spiracy but  the  injury  to  the  plaintiff  caused 
by  the  defendant's  unlawful  acts,  and  in 
order  to  entitle  the  plaintiff  to  a  verdict 
against  both  defendants,  no  further  proof 
of  conspiracy  is  required  than  that  they 
were  joint  tortfeasors  in  unlawfully  procur- 
ing the  plaintiff's  discharge.  Wyeman  v. 
Deady   (Conn.),  8-375. 

Measure  of  damages.  —The  verdict  con- 
sidered in  an  action  by  a  workman  against 
a  labor  union  and  its  walking  delegate  to 
recover  damages  for  their  acts  in  procuring 
the  plaintiff's  discharge  by  threatening  and 
intimidating  his  employer,  and  held  not  to 
be  for  an  excessive  amount  of  damages. 
Wyeman  r.  Deady   (Conn.),  8-375. 

11.   Injunction  Against  UNtAWFUL  Acts. 

Inadequacy  of  remedy  at  lair.  ^  Where 
an  employer  seeks  relief  against  strikers  who 
are  wrongfully  interfering  with  his  business, 
a  court  of  equity  is  the  proper  forum  and 
the  remedy  is  by  injunction,  as  the  employ- 
er's remedy  at  law  is  inadequate.  Everett 
Waddey  Co.  v.  Richmond  Typographical 
Union    (Va.),  8-708. 

Interference  xritb  contract  rights.  — 
A  constitutional  guaranty  that  all  men  shall 
have  the  right  of  acquiring  and  protecting 
property  embraces  the  good  will,  right  to 
carry  out  contracts,  and  other  intangible 
property  pertaining  to  a  valuable  business; 
an  invasion  of  such  right  may  be  restrained 
by  injunction.  Underbill  v.  Murphy  (Ky. ), 
4-780'. 

Intimidation  of  employees.  —  Where 
the  property  rights  of  an  employer  in  his 
business  are  invaded  by  the  forcible  and 
violent  intimidation  of  his  employees  by 
strikers,  resulting  in  injury  to  his  business 
and  to  the  good  "will  thereof,  he  is  entitled 
to  an  injunction  restraining  the  unlawful 
acts,  notwithstanding  that  they  are  also  pun- 
ishable as  criminal  offense^.  Underbill  v. 
Murphy   (Ky.),  4-780. 

A  court  of  equity  hfts  jviri«A»?tip,n  t«  grant 


an  injunction  to  restrain  the  forcible  and 
violent  intimidation  of  employees  by  strik- 
ers, and  the  granting  of  such  an  injunction 
is  not  open  to  the  objection  that  it  amounts 
to  a  trial  and  conviction  of  tlie  defendants 
for  a  criminal  act  without  the  intervention 
of  a  jury,  or  to  the  objection  that  the  plain- 
tiff has  an  adequate  remedy  under  the  crim- 
inal code  by  having  the  defendant  give 
security  to  keep  the  peace  and  be  of  good 
beliavior.  Underbill  r.  Murphy  (Ky.),  4- 
780. 

Intimidation  of  customers.  —  An  em- 
ployer is  entitled  to  an  injunction  restraining 
a  labor  union  and  its  members  from  boy- 
cotting him  and  from  maintaining,  in  front 
of  his  place  of  business,  pickets  carrying 
placards  bearing  inscriptions  designed  to  in- 
jure the  plaintiff's  business,  where  the  acts 
complained  of  have  been  done  and  are  being 
done  pursuant  to  a  conspiracy  between  the 
defendants  to  intimidate  the  plaintiff's  cus- 
tomers, and  where  such  acts  have  had  the 
effect  of  intimidating  the  customers  and  will 
probably  continue  to  have  such  effect.  Gold- 
berg, etc.,  Co.  1'.  Stablemen's  Union  (Cal.), 
9-1219. 

An  injunction  restraining  a  labor  union 
and  its  members  from  injuring  the  plain- 
tiff's business  by  intimidating  its  customers 
should  not  be  made  so  broad  as  to  enjoin 
expressions  of  mere  opinion  which  at  the 
worst  would  consist  only  of  slander.  GSoId- 
berg,  etc.,  Co.  v.  Stablemen's  Union  (Cal.), 
9-1219. 

Trespass  on  employer's  premises.  — 
While  it  is  a  technical  trespass  for  an  agent 
of  a  labor  organization  to  enter  the  premises 
of  an  employer  of  labor  for  the  purpose  of 
calling  out  the  latter's  employees  on  a  strike, 
for  which  the  owner  of  the  premises  might 
recover  nominal  damages  in  an  action  at 
law,  such  conduct  furnishes  no  ground  for 
an  injunction,  in  the  absence  of  a  threatened 
repetition  of  the  act.  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council    (Cal.),  16-1165. 

Completed  wrongs.  —  Assuming  that  an 
employer  of  labor  who  has  been  placed  on 
the  unfair  list  by  a,  labor  organization,  and 
notified  against  as  unfair,  may  recover  dam- 
ages in  an  action  at  law  against  the  organi- 
zation, on  proof  that  contractors  to  whom 
the  unfair  notices  have  been  sent  have  coun- 
termanded orders  for  merchandise  previously 
given,  such  proof  furnishes  no  ground  for 
an  injunction,  in  the  absence  of  evidence  of 
threats  to  continue  the  sending  of  the  notices. 
An  injunction  lies  only  to  prevent  threatened 
injury,  and  has  no  application  to  wrongs 
which  have  been  completed,  and  for  which 
the  injured  party  may  obtain  redress  at 
law.  J.  F.  Parkinson  Co.  y.  Building  Trades 
Council    (Cal.),   16-1165. 

Threats.  —  Throats  made  by  an  agent  of 
a  labor  organization  during  a  dispute  with 
an  employer  of  labor,  to  the  effect  that  the 
organization  will  drive  him  out  of  business 
if  he  does  not  observe  its  rules,  do  not,  in 
themselves,  warrant  an  injunction  against 
the  organization.  Such  threats  amount,  at 
most,  to  evidence  that  the  course  pursued 
by  the  organisation  is  dictate^  by  p,  malicU 
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ous  purpose  to  injure  the  employer,  rather 
than  by  a  desire  to  benefit  its  own  members, 
and,  eoneeding  that  sueh  malieiouB  purpose 
exists,  it  cannot  render  unlawful  acts  of  the 
organization  which  are  lawful  in  themselves. 
J.  F.  Parkinson  Co.  r.  Building  Trades  Coun- 
cil  (Cal.),  16-1165. 

Evidence  that  an  unfair  notice  given  by  a 
labor  organization  with  reference  to  an  em- 
ployer of  labor  is  continuous  in  its  opera- 
tion, and  that  union  men  cannot  work  for 
an  employer  named  in  such  a  notice,  or 
handle  his  material,  so  long  as  the  notice 
remains  in  force,  does  not  constitute  such 
proof  of  threatened  or  continuous  injury  as 
to  warrant  an  injunction.  The  court  has  no 
power  to  compel  laborers  to  return  to  work 
against  their  will.  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council   (Cal.),  16-1165. 

Threats  by  individuals.  —  While 
threats  made  by  individual  strikers  against 
other  members  of  their  union,  who  have 
spoken  of  returning  to  work,  may  justify  an 
injunction  against  the  individuals  making 
the  threats,  they  do  not  warrant  an  injunc- 
tion against  the  union  or  against  members 
thereof  who  have  made  no  threats.  J.  F. 
Parkinson  Co.  v.  Building  Trades  Council 
(Cal;),  16-1165. 

Coercion  of  employer.  —  Where  a  labor 
union  and  its  members  conspire  to  coerce  an 
employer  into  employing  none  but  union  labor 
by  forbidding  union  workmen  to  work  for 
him  or  with  his  goods,  by  boycotting  him, 
and  by  threatening  to  drive  him  out  of  busi- 
ness, the  employer  is  entitled  to  an  injunc- 
tion restraining  the  coercing  acts,  as  the 
conspiracy  is  unlawful,  though  no  violence 
is  used  or  threatened  against  him.  Purvis 
r.  Local  No.  500j  United  Brotherhood,  etc. 
(Pa.),  6-275. 

Sufficiency  of  evidence.  —  In  an  action 
by  an  employer  of  labor  against  a  voluntary 
association  known  as  a  building  trades  coun- 
cil, composed  of  delegates  from  various  labor 
unions,  the  oflScers  of  such  council,  the  labor 
unions  composing  it,  and  numerous  in- 
dividual members  of  such  unions,  to  enjoin 
a  strike  and  an  alleged  boycott  in  connection 
therewith,  a  judgment  awarding  an  injunc- 
tion against  the  defendants  is  not  warranted 
by  proof  that  the  defendant  council  and 
unions,  some  time  before  any  controversy 
with  the  plaintiff  had  arisen,  adopted  a  rule 
forbidding  union  men  to  work  on  the  same 
job  or  in  the  same  shop  with  nonunion  men, 
or  to  handle  or  use  material  supplied  by  a 
dealer  who  had  been  declared  unfair  by  the 
council  because  of  the  employment  by  him  of 
nonunion  men;  that  thereafter  the  council 
declared  the  plaintiff  to  be  unfair,  because 
of  his  retention  in  his  employment  of  a  lab- 
orer who  had  refused  to  join  the  union; 
that  thereupon  the  business  agent  of  the 
council  went  upon  the  plaintiff's  premises 
and  notified  his  union  employees  that  the 
plaintiff  had  been  declared  unfair,  and  re- 
minded some  of  them  of  their  pledge  to  quit 
work  for  an  employer  declared  unfair,  and 
also  mailed  or  delivered  notices  to  all  of  the 
contractors  doing  busjness  in  the  same  city 


and  who  employed  union  men,  notifying  them 
that  the  plaintiff  had  been  placed  on  the  un- 
fair list,  and  that  union  men  could  not  work 
for  or  handle  material  furnished  by  him 
until  further  notice;  that  as  a  result  of  these 
notices  all  of  the  union  employees  of  the 
plaintiff  quit  work,  and  most  of  the  con- 
tractors who  had  formerly  purchased  build- 
ing material  from  the  plaintiff  ceased  to 
deal  with  him,  and  some  of  such  contractors 
canceled  orders  for  material  prfeviously 
given;  that  on  the  day  following  the  strike, 
the  council,  by  its  agent,  presented  to  the 
plaintiff  a  draft  of  an  agreement  setting 
forth  the  conditions  upon  which  the  unfair 
notice  against  the  plaintiff  would  be  with- 
drawn; and  demanded  that  the  plaintiff  exe- 
cute the  same,  but  that  plaintiff  refused  to 
execute  such  agreement;  that,  after  a  brief 
interruption,  the  plaintiff's  business  was  re- 
sumed with  nonunion  laborei^s,  but  with  a 
substantial  loss  of  profits  by  reason  of  the 
withdrawal  of  the  patronage  of  the  contrac- 
tors who  had  acted  upon  the  unfair  notices; 
that  all  of  the  men  who  quit  the  plaintiff's 
employment  did  so  peaceably  and  quietly; 
and  that  there  was  no  picketing  of  plaintiff's 
prelnises,  or  interference  with  his  customers 
or  with  the  nonunion  laborers  employed  in 
place  of  the  strikers.  J.  F.  Parkinson  Co.  v. 
Building  Trades  Council   (Cal.),  16-1165. 

Evidence  reviewed,  in  a  suit  by  an  em- 
ployer to  restrain  strikers  from  wrongfully 
interfering  with  his  business,  and  held  in- 
sufficient to  show  that  the  defendants  had  in 
any  way  so  molested  and  annoyed  or  dam- 
aged the  complainant  in  the  conduct  of  his 
business  as  to  entitle  him  to  an  injunction. 
Everett  Waddey  Co.  v.  Richmond  Typograph- 
ical Union   (Va.),  8-798. 

Evidence  reviewed,  in  a  suit  by  an  em- 
ployer to  restrain  strikers  from  wrongfully 
interfering  with  his  business,  and  held  in- 
sufficient to  show  that  the  defendants,  with 
the  malicious  intent  of  annoying,  molesting, 
and  injuring  the  complainant,  paid  to  one 
of  the  Complainant's  employees  a  bribe  as 
an  induceiiient  to  quit  his  employmeht  and 
leave  the  city.  Everett  Waddey  Co.  v. 
Richmond  Typographical  Union  (Va.),  8- 
79'8. 

Parties  subject  to  injunction.  —  A  de- 
cree restraining  labor  uiiions  and  their  mem- 
bers from  maintaining  a  strike  should  not 
incltide  in  its  prohibition  a  union  and  the 
members  thereof  not  participating  in  the 
strike,  though  the  union  has  adopted  rules 
similar    to    those    adopted    by    participatiiJg 

\ions.    Pickett  v.  Walsh   (Mass.),  " 

12.  Criminal  Liability. 

Connecticut  statute.  —  To  deprive  a 
workman  of  his  employment  by  intimidating 
his  employer  into  discharging  him  is  a.  crim- 
inal offense  under  the  Connecticut  statute 
making  it  an  offense  to  threaten  or  lise  any 
means  to  intimidate  any  person,  to  compel 
him  to  do  or  abstain  from  doing,  against  his 
will,  any  act  which  such  persftn  has  a  ilight 
to  do,    Wyeman  r,  Deady   (Conn,),  8-S75. 
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LABOR   CONTKACTS. 

See  CoNViOTS. 

LABOR  LAWS. 

1.  CONSTlrUTIONALITT,  1025. 

a.  In  general,  1025. 

b.  Public  works,  1026. 

2.  CONSTBUCTION,   1026. 

Child  labor  laws,  see  Infants,  4  b. 

Power  of  municipality  to  require  work  under 

municipal  contracts  to  be  done  within 

the  state,  see  Municipal  Cobpobations, 

5  f  (2). 
Kegulation  of  hours  of  labor  as  interference 

with    interstate    commerce,    see    Intkb- 

STAT£   COMMEBCE,    2    b    (1). 
1.   CONSTITUnONAXITT. 

a,.  In  general. 

Employment  of  females.  —  The  Oregon 
statute  prohibiting  under  a  penalty  the  em- 
ployment of  any  female  in  any  mechanical 
establishment,  or  factory,  or  laundry,  more 
than  ten  hours  a  day,  is  a  police  regulation 
having  a  substantial  relation  to  the  promo- 
tion of  the  public  welfare,  and  does  not  vio- 
late the  Fourteenth  Amendment  of  the 
Federal  Constitution  or  the  constitution  of 
the  state,  as  interfering  with  the  right  to 
labor  and  to  employ  labor  on  such  terms  as 
the  parties  may  agree  upon,  or  as  making 
an  arbitrary  and  unwarrantable  discrimina- 
tion against  the  particular  business  specified 
by  the  statute.  State  v.  MuUer  (Oregon), 
11-88. 

The  New  York  labor  law  providing  that 
•'  no  female  shall  be  employed,  permitted,  or 
suffered  to  work  in  any  factory  in  this  state 
before  six  o'clock  in  the  morning,  or  after 
nine  o'clock  in  the  evening  of  any  day,"  with- 
out regard  to  the  healthfulness  of  the  em- 
ployment or  the  length  of  the  time  of  labor, 
is  in  violation  of  the  state  and  federal  con- 
stitutions as  unwarrantably  interfering  with 
the  right  of  adult  females,  who  are  in  no 
sense  wards  of  the  state,  to  pursue,  lawful 
employment  in  a  lawful  manner.  People  V. 
Williams   (N.  Y.),  12-798. 

The  difference  between  man  and  woman  in 
structure  of  body  and  physical  strength,  in 
the  functions  to  be  performed  by  each,  and 
the  capacity  for  long-continued  labor,  par- 
ticularly when  done  standing,  and  the  in- 
fluence of  the  health  of  women  on  the  future 
well-being  of  the  race,  justifies  a  difference 
in  legislation  as  to  the  hours  of  labor  by 
the  two  sexes.  Muller  v.  Oregon  (U.  S.), 
13-9-57. 

The  Oregon  statute  providing  that  no  fe- 
male shall  be  employed  in  any  mechanical 
establishment,  or  factory,  or  laundry  in  the 
state  more  than  ten  hours  during  any  one 
day  is  not  invalid  so  far  as  it  affects  the 
work  of  a  female  in  a  laundry,  either  as  at- 
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tempting  to  prevent  persons  sui  juris  from 
making  their  own  contracts  and  thereby  de- 
priving them  of  liberty  or  property  without 
due  process  of  law  or  equal  protection  of  the 
laws  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States,  or  as  class  legislation,  or  as  prescrib- 
ing a  limitation  having  no  reasonable  relation 
to  the  public  health,  safety,  or  welfare. 
Muller  V.  Oregon   (U.  S.),  13-957. 

Inspection  of  factories.  —  The  Missouri 
statute  providing  for  the  inspection  of  fac- 
tories and  the  collection  of  an  inspection  fee 
is  a  valid  police  regulation.  State  v.  Vick- 
eus  (Mo.),  2-779. 

Unhealthy  occupations.  —  The  legisla- 
ture may  restrict  the  hours  of  labor  in  occu- 
pations not  considered  healthy.  Eo)  p. 
Boyce   (Nev.),  1-66. 

Bakeries.  —  The  New  York  statute  limit- 
ing the  hours  of  labor  in  bakeries  held  to  be 
unconstitutional  as  interfering  with  the  free- 
dom of  contract  between  employer  and  em- 
ployee in  contravention  of  the  Federal  Con- 
stitution. Lochner  v.  New  York  (U.  S.), 
3-1133. 

Mines  and  ore  mills.  —  The  statute  pro- 
viding an  eight-hour  day  for  workingmen  in 
mines,  smelters,  and  mills  for  the  reduction 
of  ores  not  violative  of  either  the  state  or 
federal  constitution.  Ex  p.  Boyce  (Nev.), 
1-66. 

With  respect  to  work  carried  on  or  aided 
by  any  municipal,  county,  or  state  govern- 
ment, or  on  contracts  made  by  such  govern- 
ment, and  with  respect  to  private  work  which 
is  of  such  character  as  to  imperil  the  health 
or  life  of  workingmen,  as  for  instance,  work 
in  mills  and  smelters  for  treatment  of  ores, 
and  in  underground  mines,  the  state  may 
prescribe  reasonable  rules  regulating  the 
hours  of  labor  and  the  conditions  under 
which  the  work  shall  be  done;  but  with  re- 
spect to  contracts  relating  to  other  classes 
of  private  work,  the  state,  except  where 
women  and  children  are  employed,  may  not 
interfere.  State  v.  Livingston  Concrete 
Bldg.,  etc.,  Co.   (Mont.),  9-204. 

The  Nevada  statute  making  it  a  penal 
offense  for  any  workman  to  work  more  than 
eight  hours  per  day  in  an  underground  mine 
or  in  a  smelter  or  any  other  institution  for 
the  reduction  or  refining  of  ores  or  metals, 
is  a  valid  police  regulation  of  an  unhealth- 
ful  occupation  and  is  not  unconstitutional. 
Eao  p.  Kair   (Nev.),  6-893. 

Judicial  notice  of  nnhealthfulness  of 
occupation.  —  In  a  prosecution,  under  the 
Nevada  statute  making  it  a  penal  offense  for 
any  workman  to  work  more  than  eight  hours 
per  day  in  an  underground  mine  or  in  a 
smelter  or  any  other  institution  for  the  re- 
duction or  refining  of  ores  or  metals,  against 
workmen  in  a  wet-crushing  quartz  mill,  the 
court  will  not  admit  evidence  to  show  that 
labor  of  the  character  performed  by  the  de- 
fendant is  not  unhealthful  or  injurious,  as 
it  is  a  matter  of  common  knowledge,  of 
which  the  court  will  take  judicial  notice, 
that  the  health  of  many  men  is  impaired  by 
labor  in  such  mills,  and  that  faqt  is  sufficient 
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to  4-ender  the  statute  a  valid  police  Regula- 
tion.   Ex  p.  kail-  (Nev.),  6-893. 

Bailroads.  —  It  is  within  the  power  of  a 
state  legislature,  in  the  ahsene^  of  Congres- 
sional legislation  on  the  subject,  to  enact 
laws  operative  within  the  boundaries  of  the 
state  regulatiilg  the  nutnbfer  Of  hours  an  eui- 
ploj^ee  of  a  railroad  Company  can  be  required 
to  reniain  on  continuous  duty,  evert  though 
the  railroad  company  may  be  a  common  car- 
rier eilgaged  in  intcrstatfe  commerce.  State 
ex  tel.  Atkinson  f.  Northern  Pacific  E.  Co. 
(Wash.),  17-1013. 

The  power  of  the  Congress  to  regulate  in- 
terstate commerce  is  plenary,  and  as  an  in- 
cident to  this  pOWer  it  rnay  regulate  by 
legislation  the  ihstrUmentalities  engaged  in 
the  business,  and  may  prescribe  the  nuliibcl' 
of  consecutive  hours  that  an  employee  of  a 
catrifer  so  eiigaged  shall  be  required  to  re- 
main on  dut^;  alid  when  it  does  legislate 
upoU  that  subject,  its  act  supersedes  aUy 
and  all  state  legislation  on  the  same  subject. 
State  ex  tel.  Atkinson  v.  Northern  Pacific  It. 
Cb.   (Wash.),  17-1013. 

A   state   S'tatute   providing  that   a   certain 

class  of  J-atlrdad  emjiltiyees  shall  not  be  kept 

oil  duty  more  than  eight  hOUrs  per  day  does 
not  Conflict  With  a  federal  statute  forbidding 
such  employees  to  be  kept  On  duty  more 
than  nine  hoiii-s  f)er  day.  The  state  statute 
merely  supplements  the  federal  legislation  in 
respect  to  local  conditions.  People  V.  Erie 
E.  Co.   (N.  Y.),  19-811. 

OpMators  of  signal  towers.  —  It  is  a 
valid  exercise  of  the  police  poWer  to  make 
eight  hoUrs  a  day  of  employment  for  opera- 
tors of  block  Signal  towel-s  On  railroads,  and 
to  forbid  the  keeping  of  such  operators  on 
duty  more  than  eight  hours  per  day.  People 
V.  Erie  E.  Co.   (N.  Y.),  19-811. 

b.  Public  works. 

Im  general.  —  The  District  of  Columbia 
statuie  limiting  the  hours  of  labor  on  public 
works  to  eight  hours  in  any  one  calendar 
day,  and  making  it  a  criminal  offense  for 
contractors  for  public  works  to  permit  or 
require  tbeir  employees  to  work  for  a  longer 
period  in  one  day,  except  in  ease  of  an  ex- 
traordinary emergency,  is  not  unconstitu- 
tional, either  as  infringing  upon  the  personal 
liberty  of  the  contractors  or  their  employees, 
or  as  denying  to  the  contractors  the  equal 
protection  of  the  law.  Penn  Bridge  Co.  r. 
United  States   (D.  C),  10>-719. 

The  tTnited  States  eight-hour  law  limiting 
the  service  and  employment  of  all  laborers 
and  mechanics  employed  by  the  tJnited 
States,  by  the  District  of  Columbia,  or  by 
any  contractor  or  subcontractor  upon  any  of 
the  public  works  of  the  tJnited  States  or  of 
the  District  of  Columbia,  to  eight  hours  in 
any  one  calendar  day,  and  making  it  a  mis- 
demeanor to  require  or  permit  any  such  lab- 
orer or  mechanic  to  work  more  than  eight 
hours  except  in  case  of  extraordinary  emer- 
gency, is  not  repugnant  to  the  Constitution 
of  the  United  States.  Ellis  v.  United  States 
(t.  S.),  h-s§&, 


The  Montsini.  statute  liiiiitill^  the  hours 
of  labor  upon  public  works,  etc.,  is  not  vio- 
lative of  any  of  the  provisions  of  thti 
Fourteenth  Amendment  to  the  Federal  Con- 
stitution. State  r.  Livingston  Concrete 
Bldg.,  etc.,  Co.   (Mont.),  9-804. 

A  statute  prohibiting  the  eiiiployment  of 
a  laborer  under  municipal  contracts  for  more 
than  eight  hours  pei-  day  is  uncortstituti6nal, 
and  the  contractor  may  recover  the  amount 
of  the  contract  from  the  municipality.  Peo- 
ple V.  Grout  (N.  Y.),  1-39. 

Omission  to  provide  for  emergencies. 
—  The  Montana  statute  limiting  the  hours 
of  labor  upon  public  works,  etc.,  is  not  ren- 
dered invalid  by  the  fact  that  it  makes  no 
provision  for  cases  of  emergency  where  life 
or  property  is  in  peril.  State  )".  Livingston 
Concrete  Bldg.,  etc.,  Co.   (Mont.),  9-204i 

Ziaborers  employed  by  the  Itonr.  — 
The  Montana  statute  limiting  the  hours  of 
labor  upon  public  works,  etc.,  is  not  ren- 
dered void  by  the  fact  that  it  applies  to 
laborers  who  work  by  the  hour  and  who  are 
paid  according  to  the  number  of  hours  they 
work.  State  v.  Livingston  Concrete  Bldg., 
etc.,  Co.  (Mont.),  &i^204. 

Municipal  Ordinance.  '^  The  cohstitu- 
tioUality  of  a  ihuhicipai  ordinance  protiding 
that  eight  hours  shall  constitute  a  daj^'S 
IdbOr  on  work  donC  for  the  IflUnieipality. 
Matter  of  Broad    (Wash.),  2-212. 

2.    CONSTHUCTION. 

Mandatory    nature   of   statntet  —  The 

New  York  statute  of  1897  limiting  the  hours 
of  labor  in  bakeries  is  mandatory  in  all  cases 
and  absolutely  prohibits  an  employer  from 
requiring,  and  also  from  permitting;  an  em- 
ployee to  work  more  than  a  certain  number 
of  hours  per  week,  even  if  such  employee 
contracts  or  desires  to  do  so.  Lochner  v. 
New  York  (U.  S.),  3-1133. 

Prohibitory  provisions.  —  The  Montana 
statute  limiting  the  hours  of  labor  upon  pub- 
lic works,  etc.,  is  not  open  to  the  objection 
that  it  merely  defines  the  length  of  a  work- 
ing day  and  does  not  forbid  the  employment 
of  labor  for  more  than  eight  hours  in  a  davy 
even  though  it  does  not  in  terms  prohibit 
employees  from  working  more  than  eight 
hours  in  a  day  or  specifically  prohibit  em- 
ployers from  hiring  laborers  to  do  more  than 
eight  hours'  work  in  a  day.  State  v.  Living- 
ston Concrete  Bldg.,  etc.,  Co.  (Mont.),  9-204. 

Persons  liable  for  violation.  —  The 
Montana  statute  limiting  the  hours  of  labor 
upon  public  wprks,  etc.,  provides  for  the  pun- 
ishment of  both  employer  and  employee,  and 
is  not  indefinite  as  failing  to  state  whether 
it  is  intended  to  punish  the  employer,  the 
employee,  or  both.  State  r.  Livingston  Con- 
crete Bldg.,  etc.,  Co.   (Mont.),  9-204. 

The  Montana  statute  providing  that  a 
period  of  eight  hours  shall  constitute  a  day's 
work  on  all  public  undertakings  or  contracts, 
and  in  ore  mills,  smelters,  and  underground 
mines  and  that  every  person  violating  the 
provisions  of  the  statute  shall  be  guilty  of 
a  misdemeanor,  was  passed  for ,  the  purpose 
ot  preventing  the  employment  of  laborer^  in 
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afty  of  the  specified  employments  for  mol'e 
than  ijght  hours  in  n  day,  and  is  ndt  ren- 
dered void  for  indcfiniteness  by  the  fact  that 
it  does  not  specify  in  express  terms  whether 
the  prescribed  penalty  is  to  he  imposed  upon 
laborers  who  work  less  than  eight  houts  in 
a  day  or  Upon  those  who  work  more  than 
eight  hours  per  dar.  State  r.  Livirtgston 
Concrete  Bldg.,  etc.,  Co.   ( ilont. ) ,  9-204. 

What  constitutes  extrstot^dinary 
etneTE^eifejr.  —  The  diSappointrtient  of  a  con- 
tractor with  regara  to  ohtainin.s  softie  of  his 
materials  —  a  matter  which  he  know  in- 
volved some  difficulty  and  of  which  hfe  took 
the  tisk  —  does  not  create  that  "  estrnol - 
dinary  emergency  "  which  the  federal  statute 
makes  an  exception  to  the  eight-hour  require- 
mfent.  Ellis  V.  United  States  (tJ.  S.),  11- 
589. 

Under  the  District  of  Columbia  statiite 
limiting  the  hours  of  labor  on  public  Works 
except  in  case  of  an  extraordinary  emer- 
gency, the  term  "  extraordinary  emergency  " 
imports  a  sudden  and  tinespeeted  happeaiflg; 
an  unfores'^n  occurrence  or  condition  dalling 
for  immediate  action  to  avert  an  imminent 
danger  to  health,  or  life,  or  property;  an 
unusual  peril,  actual,  and  not  imagiflSl^, 
suddenly  creating  a  situation  so  different 
from  the  usual  or  ordinai-y  course  in  the 
prosecution  of  a  public  work  that  the  eOUtt 
may  and  must  coilelude  that  CongtesS  con- 
templated excepting  from  the  operation  of 
this  law  feuch  an  occurrence,  so  suddeil,  rare, 
and  unforeseen.  Penn  Bridge  Co.  v.  United 
States  (D.  C),  10-719. 

Under  the  District  of  Columbia  statute 
limiting  the  hours  of  labor  on  public  works 
except  in  case  of  an  extraordinal-y  emergency, 
what  amounts  to  an  "  extraordinatj'  emer- 
gency "  is  a  question  of  statutory  construction 
for  the  court.  Penn  Bridge  Co.  r.  United 
States  (D.  C),  10-719. 

Evidence  examined  in  a  prosecution  under 
the  District  of  Columbia  statute  limiting 
the  hours  of  labor  on  jpublic  works  except  in 
case  of  an  extraordinary  emergency,  and 
held  not  to  show  art  existende  o^  "  extraor- 
dinary emefgeiicy"  exeusihg  the  defendant 
ftJt  its  violation  of  the  statute.  Penn  Bridp'e 
Co.  V.  Uriited  States   (D.  C),  10-VlO. 

What  ctfmstlttites  lilieiltlonal  'riola- 
tlton.  *-  The  penal  clause  of  the  federal 
eight-hour  law  making  those  gtiilty  and  sub- 
jeet  to  punishment  who  "  intenlionalljf  vio- 
late "  the  provision  of  the  law,  does  not 
exclude  from  the  penalty  one  who  works  his 
emJ)loyees  more  than  eight  hours  utider  the 
mistaken  belief  that  an  "  emergency "  has 
arisen  which  jvistifies  his  conduct,  the  inten- 
tional adoption  of  a  certain  course  of  con- 
duct which  is  actually  in  violation  of  the 
law  being  an  intentional  hreakihg  of  the 
law.     Ellis  V.  United  States  (U.  S.),  lI-5Sn. 

Laboi^era  and  mechanics.  —  lii^  fedefal 
eight-hour  law,  being  limited  to  "  labOfets 
and  mechanics  "  employed  "  upon  any  of  the 
public  Works"  of  the  United  States,  does 
not  include  in  its  operation  employees  o*! 
scows,  dredges,  and  tugs  engaged  iii  dred^ 
in^  ehftnnels  in  a  harbor,  such  perdcws  iidt 


being    ''  labbtei's    rthd    mechanics,"    iidr    em- 
ploved  on  tlie  "  public  works  "  of  the  United 
Sta'tes.     Ellis  v.  United  States   (U,  8.), 
uSi). 

I.ABOII   UNIONS. 

See  Labob  Commnations. 


LABORfiitS. 

Breach  of  contract  of  employment  as  crime, 
see  Master  and  SebvanI,  2  c. 

Laborers'  liens,  see  Liens;  Mechanics' 
Liens,  3. 

Preference  of  claims  of  laborers,  see  Insolv- 
ency. 

Subrogation  to  laborers'  liens  by  advancing 
money  to  pay  wages,  see  Subbogation, 

1  e. 

LACHES. 

Application  for  mandamus,  see  Mandamus, 

3  d. 
Application  to  revoke  decree  of  divorce,  see 

DiVOECE,   8. 

Application  to  set  aside  purchase  of  joint 
property  by  one  tenant  in  common,  see 
Joint  I^nants  and  Tenants  in  Com- 
mon, 2. 

Application  to  vae:Tte  decree  for  alimony,  see 
Alimony  and  Suit  MoNBir,  4  g. 

Bar  to  partition  proceedings,  see  Pabtition, 

2  b. 

Bar  to  relief  from  fraud,  see  pEAtTD  and  De- 
ceit, 2. 

Bar  to  relief  in  equity,  see  Equity,  2  e. 

Defense  to  action  by  taXpayets  against  coun- 
ty, see  Counties,  4. 

Defense  to  specific  performance,  see  Specific 
Pebfokmance,  5  c.  ■ 

Delay  in  complaint  of  disorderly  house,  see 

DiSOEDERLY  HoUSES. 

Failure   to   read   policy   as  precluding  right 

to  reformation,  see  Insxtsance,  3  d. 
Laches   in    procuring   attendance    of   witness 

as  ground  for  denying  continuance,  see 

Ckimi^al  Law,  C 'd  (2). 
Loss  by  seller  of  right  to  reclaim  goods  for 

breach  of  contract  by  bdyer,  see  SAles, 

5  b. 
Loss  of  riglit  to  equitable  rdlief  for  diversion 

Of    water,    see    Waters    and    Watee- 

couBSES,  3  b   (7)    (a). 
Loss  of  right  to  subrogation,   see   Subboga- 

TlON,  3  c. 

LAKES. 

See  Wamus  aSd  Watebcourses. 
Use  of  water  of  lake  for  irrigatictn,  see  Irbi- 
qation. 

LAND. 

See  PRoi'EBTy;  TtteAr,  Rstatr, 
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LANDLOBD  AND  TEHANT. 

1.  Creation  of  Relation,  1028. 

2.  Leases,  1029. 

3.  Tenancy  for  Yeabs,  1029. 

a.  Nature  of  tenant's  estate,  1029. 

b.  Duration  of  term,  1030. 

c.  Assignment  or  subletting,  1030. 

(1)  In  general,  1030. 

(2)  Consent  of  lessor,  1030. 

(3)  Sights    and    liabilities    of 

parties,  1030. 

d.  Renewal  of  term,  1031. 

( 1 )  Who  may  renew,  1031. 

(2)  Nature  and  extent  of  right, 

1031. 

(3)  Option  to  renew,  1031. 

(4)  Forfeiture  of  right  to  re- 

newal, 1031. 

e.  Extension  of  term,  1032. 

f.  Option  to  purchase,  1032. 

g.  Termination  of  tenancy,  1032. 

4.  Periodical  Tenancies,  1034. 

6.  Possession   and   Use   of   Premises, 
1034. 

a.  Appurtenances,  1034. 

b.  Tenant's  right  to  possession  gen- 

erally, 1034. 

c.  Duty  of  tenant  to  surrender  prem- 

ises at  end  of  term,  1034. 

d.  Action   for   failure  to   give   pos- 

session, 1035. 

e.  Farm  leases,  1035. 

f.  Repairs  and  improvements,  1035. 

g.  Liability   of    landlord    for   water 

and    light    supplied    to    tenant, 
1036. 
h.  Injuries  caused  by  defective  con- 
dition of  premises,  1037. 

(1)  In  general,  1037. 

(2)  Injuries  to  tenants,  1037. 

(3)  Injuries    to    employees    of 

tenants,  1037. 

(4)  Injuries  to  tenant's  goods, 

1037. 

(5)  Injuries   to   third   persons, 

1038. 
i.  Eviction,  1038. 

(1)  Acts  constituting,  1038. 

(2)  Action  for  damages,   1038. 
j.  Nuisances.  1039. 

6.  Rent,  1039. 

a.  Rights  and  liabilities  in  general, 

1039. 

b.  Determination  of  amount,  1039. 

c.  Distress,  1040. 

(1)  In  general,  1040. 

(2)  Seizure     of     property     of 

strangers,  1040. 

7.  Re-entry  and  Recovery  of  Posses- 

sion, 1040. 

8.  Estoppel  to  Dent  Landlord's  Title, 

1040. 

9.  Actions  for  Breach  of  Cotxnants, 

1041. 

See  Crops. 

Apartment     houses,     see     Inns,     Roardinq 
Houses,  and  AtAMnaaxva. 


Apportionment  of  compensation  in  condem- 
nation proceedings,  see  Eminent  Do- 
main, 7  e. 

Bankruptcy  of  tenant  as  divesting  landlord's 
lien  for  rent,  see  Bankruptcy,  9. 

Expression  in  title  of  subject  of  statute  pro- 
viding for  forfeiture  for  non-payment 
of  rent,  see  Statutes,  3  b. 

Fixtures  as  between  landlord  and  tenant,  see 
Fixtures,  6. 

Insurance  against  loss  Of  rent,  see  Insur- 
ance, 5  f   (4). 

Judgment  against  tenant  as  conclusive  on 
landlord,  see  Judgments,  6  a   (2). 

Lease  of  municipal  property,  see  Municipal 
Corporations,  7  b. 

Liability  of  lessor  of  hotel  for  failure  to  pro- 
vide fire  escapes,  see  Inns,  Boardino 
Houses,  and  Apartments,  6. 

Liability  of  tenant  of  apartment  house  for 
injury  to  other  tenants,  see  Inns, 
Boarding  Houses,  and  Apartments, 
11. 

Mining  leases,  see  Mines  and  Minerals, 
4. 

Recovery  of  possession  of  premises,  see  Forc- 
ible Entry  and  Detainer. 

Remedy  of  tenant  for  unlawful  ejection,  see 
Forcible  Entry  and  Detainer,  1. 

Restricting  right  to  lease  lands,  see  Indians. 

Right  of  lessor  to  object  to  granting  of 
liquor  license,  see  Intoxicating  Liq- 
uors, 4  g. 

Right  to -mechanics'  lien  on  leasehold  estate 
see  Mechanics'  Liens,  5. 

Termination  of  lease  by  dissolution  of  c 
poration  lessee,  see  Corporations,  2 
(3). 

Undelivered  lease  as  written  memoraii'- 
within  statute  of  frauds,  see  Frai 
Statute  of,  3  c. 

Validity  of  unrecorded  deed  as  against  b 
sequent  lease,  see  Records,  5. 

1.  Creation  of  Relation. 

Aeeeptanoe  of  rent  nnder  Invalid 
lease.  —  Where  a  lessee  of  land  under  an 
invalid  written  lease  enters  on  the  land  and 
occupies  and  pays  rent  for  it  and  the  rent 
is  accepted  by  the  owner,  the  legal  relation 
of  landlord  and  tenant  arises  ^tween  the 
parties.  Such  tenancy  is  not  created  by  the 
invalid  lease,  but  is  implied  by  law  from  the 
occupancy  of  the  premises  and  the  payment 
and  receipt  of  rent  therefor,  and  the  periodi- 
cal payment  by  the  tenant  of  a  yearly  rent, 
either  in  one  or  more  instalments,  accepted 
by  the  landlord,  makes  the  tenancy  one  from 
year  to  year.  Falck  v.  Barlow  (Md.),  17- 
538. 

Aooeptanee  of  crops  groxra  by  ooen- 
pant.  —  Where  it  appears  that  an  owner  of 
land  accepted  crops  grown  thereon  by  an 
occupant  thereof  not  with  the  intention  of 
recognizing  the  latter  as  his  tenant  on  shares, 
but  because  he  claimed  the  title  to  all  the 
crops  grown  on  the  land,  having  from  the 
beginning  the  occupant's  right  of  possession, 
and  having  been  at  the  time  of  such  ac- 
peptanee  litigating  that  question  with  him, 
the  acceptance  o(  suph  crops  is  not  evidence 
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of  a  tenancy.    Myer  v.  Koberts   (Ore.),  15- 
1031. 
Agreement    for    joint    oeonpanoy.  — 

Where  the  owner  of  a  farm,  living  on  tlie 
premises,  enters  into  an  agreement  with  an- 
other person  by  which  the  latter  is  to  culti- 
vate and  carry  on  the  farm  for  an  equal  di- 
vision of  the  profits,  and  is  to  have  the  occu- 
pancy, free  of  rent  or  expense,  of  a  tenement 
house  on  the  premises,  as  a  part  of  the  agree- 
ment under  which  he  occupies  the  farm,  and 
it  is  stipulated  that  neither  party  is  to  inter- 
fere with  the  exclusive  possession  of  the 
other,  the  relation  of  the  parties,  both  as  to 
the  farm  and  the  tenement  house,  is  that  of 
tenants  in  common  and  not  of  landlord  and 
tenant,  and  the  owner  cannot  eject  the  occu- 
pant of  the  tenement  house  by  the  statutory 
action  of  ejectment  of  which  a  justice  of  the 
peace  has  jurisdiction,  and  which  is  applica- 
ble only  to  landlord  and  tenant.  Mead  v. 
Owen   (Vt.),  13-231. 

Ooonpation  by  servant  as  Incidental 
to  employment.  —  Where  a  servant,  in  con- 
nection with  his  services,  and  for  the  neces- 
sary or  better  performance  thereof,  occupies 
a  house,  free  of  rent,  upon  the  premises  of 
the  master,  such  possession  is  not  adverse  to 
the  master,  nor  as  a  tenant,  but  is  treated  as 
the  possession  of  the  master.  In  such  a  case 
a,  tenancy  at  will  or  by  sufferance  does  not 
spring  up  immediately  upon  the  discharge  of 
the  servant.  To  have  that  effect,  the  subse- 
quent occupancy,  if  alone  relied  on,  must  be 
sufficiently  long  to  warrant  an  inference  of 
consent  to  a  different  holding.  Mackenzie  v. 
Minis    (Ga.),   16-723. 

In  such  a  case,  where  the  servant  is  dis- 
charged, it  is  his  duty  to  leave  the  premises 
and  remove  his  personal  goods  therefrom. 
To  insist  on  retaining  possession  of  the 
house,  and  entering  on  the  land  and  continu- 
ing to  treat  it  as  if  there  had  been  no  dis- 
charge, makes  him  a  trespasser,  although  he 
contends  that  his  discharge  was  wrongful. 
Mackenzie  r.  Minis    (Ga.),   16-723. 

Under  such  circumstances  an  injunction  is 
properly  granted  against  the  servant  upon  a 
complaint  alleging  that  he  is  insolvent  and 
is  continually  trespassing  and  causing  dam- 
age of  such  a  character  as  not  to  be  capable 
of  compensation  or  of  being  satisfied  by  an 
ordinary  suit  at  law.  Assuming  that  the 
master  might  lawfully  remove  the  discharged 
servant  from  the  premises  by  force,  he  is  not 
bound  to  do  so,  nor  does  his  right  to  resort 
to  force  constitute  the  adequate  remedy  at 
law  which  will  defeat  an  application  for  an 
injunction.  As  between  force  and  the  ex- 
traordinary writ  of  injunction,  the  law  favors 
the  latter.  Mackenzie  v.  Minis  (Ga.),  16- 
723. 

When  the  essentia!  nature  of  the  inter- 
locutory injunction  granted  in  such  a  case 
is  to  restrain  a  continuing  trespass,  it  is  not 
subject  to  objection  as  being  mandatory  in 
character,  although  it  includes  a.  restraint 
against  the  servant  from  keeping  his  goods 
on  the  master's  premises.  Mackenzie  v. 
Minis  (Ga.),  16-723. 

If  it  IB  error  for  the  court,  in  such  a  case, 


to  exclude  from  evidence  an  affidavit  made  by 
the  master,  on  the  day  after  the  discharge 
of  the  servant,  for  the  purpose  of  obtaining 
a  warrant  to  dispossess  the  latter  as  a  ten- 
ant by  sufferance,  such  error  does  not  require 
a  reversal  where  the  making  of  the  afBdavit 
has  been  proved  by  other  evidence  without 
objection  or  conflict,  and  it  is  clear  that  no 
injury  has  arisen  therefrom,  the  injunction 
being  nevertheless  fully  authorized.  Macken- 
zie V.  Minis  (Ga.),  16-723. 

2.  Leases. 

Necessity  of  aoknoxrledeement  and 
record.  —  Under  the  statutes  of  Maryland, 
a  lease  of  real  property  for  a  term  greater 
than  seven  years  is  ineffectual  to  convey  any 
legal  estate  to  the  lessee,  unless  acknowledged 
and  recorded;  and  although  equity  will,  in  a 
proper  case,  treat  a  defective  deed  or  lease  as 
a  contract  and  enforce  its  execution,  and 
otherwise  protect  the  rights  of  the  parties, 
it  cannot  make  an  unacknowledged  and  un- 
recorded lease  for  a  longer  term  than  seven 
years  effectual  to  convey  any  legal  estate  to 
the  lessee.     Falck  v.  Barlow    (Md.),  17-538. 

Constmction.  —  Where  the  lessees  under 
a  written  lease  agree  in  the  lease  to  put  into 
the  premises  a  heating  plant,  to  renew  the 
plumbing,  to  make  other  improvements  and 
to  pay  taxes  and  premiums  on  insurance  in 
lieu  of  rent,  and  to  give  a  bond  conditioned 
for  the  performance  of  their  contract,  and 
to  pay  for  the  work  and  materials  used  in 
the  improvements  to  the  end  that  no  lien 
shall  be  fastened  upon  the  property  by  their 
creditors,  and  they  give  a  bond  with  a  surety 
conditioned  that  they  will  perform  all  the 
obligations  assumed  by  them  by  virtue  of  the 
lease,  but  this  bond  contains  no  additional 
condition  that  they  will  pay  for  the  work 
and  material,  the  lease  and  the  bond  must 
be  construed  as  evidencing  an  express  agree- 
ment by  the  lessees  and  the  surety  that  the 
lessees  will  not  only  furnish  the  heating 
plant,  and  the  plumbing,  but  will  pay  for  the 
work  and  material  employed  therein,  to  the 
end  that  no  lien  of  any  creditor  of  theirs 
shall  be  fastened  upon  the  property;  and 
the  surety  will  be  liable  to  the  lessor  for 
the  amount  the  latter  necessarily  has  to 
pay  to  relieve  the  property  from  a,  lien 
for  such  labor  and  material.  American 
Bonding  Co.  v.  Peublo  Investment  Co.  (U, 
S.),  10-357, 

3.  Tenancy  foc  Yeabs. 
a.  Nature  of  tenant's  estate. 

Personal  property.  —The  Missouri  stat- 
ute (Ann.  St.  1906,  p.  1807)  relating  to 
executions  which  provides  that  every  lease 
of  lands  for  an  unexpired  term  of  more  than 
three  years  shall  be  subject  to  sale  under 
execution  "as  real  property,"  and  that  the 
term  "real  estate"  shall  include  all  estates 
and  interests  in  lands,  tenements,  and  here- 
ditaments, does  not  change  the  legal  char- 
acter of  leaseholds  from  personalty  to  realty, 
but  merely  prescribes  the  mode  of  sal*  thereof 
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under  exeoution.  Orchard  v.  Wright,  etc., 
Store  06.  (Mo.),  20-1072. 

Tenements     and     hereditaments.  —  A 

lease  of  lands  for  a  term  of  years  is  neither  a 
"  tenement "  nor  a  "  hereditament  "  within 
the  legal  definition  of  those  words.  Orchard 
t;.  Wright,  etc.,  Store  Co.   (Mo.),  20-1  a72. 

b.   Duration   of   term. 

Ag^cnltural  leases.  —  A  lease  of  ag- 
ricultural land  for  the  period  of  twenty 
years  from  the  date  of  its  execution,  which 
is  to  be  delivered  to  the  lessee  on  the  death 
of  the  .lessor,  becomes  effective  on  the  latter's 
death,  and  if  the  date  of  the  expiration  of 
such  lease  is  more  than  twelve  years  from 
that  time,  the  lease  is  void  as  in  contraven- 
tion of  the  provision  of  the  Michigan  con- 
struction that  leases  of  agricultural  lands 
for  a  loifger  period  than  twelve  years  shall 
be  inyalid,  Waldo  v.  Jacobs  (Mich.),  15- 
343. 

In  an  abtion  of  ejectment  against  the  occu- 
pant of  a  farm  under  a  lease  which  was  to 
take  effect  on  the  death  of  the  lessor,  it  is 
not  error  to  exclude  evidence  of  a  conversa- 
tion between  the  lessor  and  the  lessee's  wife, 
antedating  the  execution  of  the  lease,  to  the 
effect  that  it  was  intended  that  the  lessee, 
who  was  at  that  time  in  possession  of  the 
farm,  should  have  a  continuous  possession. 
Waldo  V.  Jacobs   (Mich.),  15-343. 

c.  Assignment  or  subletting. 
(1)    In  General. 

Bigbt  of  tenant  to   saMet.  —  In  the 

absence  of  any  covenant  in  the  lease  to  the 
contrary,  a  tenant  has  the  right  to  sublet 
the  leased  premises  or  any  part  thereof. 
Mattox  V.  Westeott   (Ala.),  16-604. 

Waiver  of  oovenant  against  sublet- 
ting. —  A  oovenant  in  a  lease  that  the  lessee 
will  not  sublet  the  property  without  the 
written  consent  of  the  lessor  is  for  the  benefit 
of  the  latter,  and  may  be  waived  by  parol, 
Mattox  V.  Weseott    (Ala.),   16-604. 

Wbat  constitntes  assignments  as  dis* 
tingnished  from,  sublease.  — •  Where  a 
lessee  conveys  his  entire  term  to  a  third  per- 
son, without  reserving  any  reversion,  and  the 
terms  and  covenants  are  in  the  exact  words 
of  the  original  lease,  and  no  other  or  new 
covenants  are  included  therein,  the  instru- 
ment is  an  assignment  of  the  lease,  and  not 
a  sublease,  though  it  is  in  the  form  of  a 
lease  and  is  designated  as  such,  and  though 
it  reserves  a  right  of  re-entry  for  condition 
broken.  Wcander  v.  Claussen  Brewing  Assoc. 
(Wash.),  7-536. 

Traiisfer  by  eseoutor  to  himself  as 
trustee.  —  The  bequest  of  a  leasehold  inter- 
est to  executory  on  certain  trusts,  making  it 
necessary  for  them  to  transfer  the  estate 
from  themselves  as  executors  to  themselves 
as  trustpes,  is  not  a  brpach  of  a  covenant  not 
to  assign  the  lease,  especially  where  the  lease 
provides  in  tefms  that  the  leasehold  shall  go 
to  the  lessee's  "  personal  representatives " 
and  the  covenant  not  to  assign  is  made  bind- 
ing on  the  lessee  "  or  others  having  his  estate 


in  the  prttnises."    Squire  v.  Learned  (Mass.), 
12-977. 

(2)   Consent  of  lessor. 

Consent  by  one  of  several  joint 
owners.  ~  Where  leased  premises  are  owned 
by  several  persons  Jointly,  but  one  of  the 
owners  acts  as  general  agent  for  the  others 
in  renting  the  property  and  collecting  the 
rents,  his  consent  to  a  subletting  Of  the 
premises  is  binding  on  his  dolessors.  Mattox 
b.  Weseott  (Ala.),  16-604. 

Necessity  of  written  consent.  —  Where 
the  lessor,  in  answer  to  a  request  by  the 
lessee  for  permission  to  sublet  a  portion  o| 
the  premises,  replies  that  he  has  "  no  objec- 
tion," and  also  states  that  it  is  unnecessary 
for  the  consent  to  be  in  writing,  such  oral 
consent  is  sufficient,  notwithstanding  a  cove- 
nant in  th^  lease  forbidding  underletting 
without  the  written  copsent  of  the  lessor. 
Mattox  V.  Weseott   (Ala.),  16-604. 

Consideration  for  oral  consent.  — 
Where  the  lessor,  under  a  lease  providing 
that  the  lessee  shall  not  sublet  the  premised 
without  the  written  consent  of  the  lessor, 
consents  orally  to  the  subletting  Of  the 
premises,  and  the  lessee,  in  reliance  on  suq^ 
consent,  enters  into  a  binding  contract  tO 
sublet  the  premises,  the  consent  is  founded 
on  a  sufficient  consideration.  MattoX  v.  Wes- 
eott  (Ala.),  16-604. 

Restrictions  as  to  withholding  con- 
sent. —  A  cbrporation,  such  as  a  limited 
company,  is  a  person  within  the  terms  of  a 
lease  whereby  the  lessee  covenants  to  use 
the  demised  premises  for  the  business  of  a 
jobmaster  and  livery  stable  keeper^  and  pot 
to  assign  or  underlet  or  part  with  the  pos- 
session of  the  premises  without  the  written 
consent  of  the  lessor,  which  is  not  to  be  with- 
held in  respect  to  "  a  respectable  and  re- 
sponsible person,"  and  therefrom  a  limited 
company  is  capable  of  being  "  a  respectabjfe 
and  responsible  person ''  within  tjie  meaning 
of  the  covenant.  Willmolt  v.  London  Road 
Car  Co.   (Eng.),  20-733. 

Revocation  of  consent.  —  Where  the 
lessor,  on  application  by  the  lessee  for  per- 
mission to  sublet  a  portion  of  the  leased 
premises,  makes  no  inquiry  as  to  the  busi- 
ness proposed  to  be  carried  on  by  the  sub- 
lessee, the  original  lessee  is  under  no  obli- 
gation to  volunteer  information  on  that 
point,  and  his  failure  to  do  so  does  not  con- 
stitute bad  faith  warranting  a  revocation 
of  the  consent  given  by  the  lessor.  Mattox 
1).  Weseott    (Ala.),  16-604. 

Where  a  lessor,  who  has  consented  orally 
to  the  subletting  of  a  portion  of  the  demised 
premises  by  his  lessee,  subsequently,  In  a  con- 
versation with  the  lessee  over  the  telephone, 
relative  to  the  necessity  of  putting  the  con- 
sent in  wiiting,  states  that  he  "  will  see  "  the 
lessee  personally  "  about  it "  on  a  certain 
day,  such  statement  does  not  amount  to  a 
revocation  of  the  consent  theretofore  given. 
Mattox   V.   Weseott    (Ala.),    16-804, 

3.  Rights  and  LtABn.iriEs  of  Paeties. 

Liability  of  assignor  for  acts  of 
lessor.   —   An   assignee   of   a   full   leasehold 


LAITDLORD  AND  TENANT. 


1031 


t^v^  ci^nnot  maintain  an  actioii  against  the 
a88igt(or  for  an  act  committed  by  the  orig- 
inal lessoi'-  Weander  v.  Claussen  Brewing 
Assoc;   (Wash.),  7-536. 

d.  Renewal  of  term. 
(1)    Who  may  renew- 

Assignees     of     part     of     premises.  — 

Where  an  assignment  of  a  part  of  the  de- 
mised premises  includes  an  assignment  of 
the  right  to  renewal  of  the  lease  for  such 
part,  the  lessor,  by  executing  a  consent  to 
the  assignment,  does  not  agree  that  his 
covenant  for  renewal  will  be  exercised  in 
respect  to  a  part  only  of  the  dejnised  prem- 
ipes,  Alex.  Brown  Milling,  etc.,  Co.  v. 
Canadian  Pac.  R.  Co.    (Can.),   17-109. 

In  such  a  case,  the  lessee  who  has  spvpred 
his  term  cannot,  when  the  land  demised  is 
expropriated  by  a  railway  company,  obtain 
compensation  on  the  basis  of  his  right  to  a 
renewal  of  his  lease.  Alex.  Brown  Milling, 
etc.,  Co.  V.  Canadian  Pac.  B.  Co.  (Can.), 
17-10». 

Colessee  acquiring  entire  lease.  — 
Under  a  lease  to  a  partne)"ship  for  a  speci- 
fied term  "  with  the  privilege  of  three  years 
more,"  containing  no  stipulation  restraining 
the  lessees  from  a  salp  or  assignment  of  their 
tern),  the  lease  is  ap  asset  of  the  partnership, 
and  a  lessee  who  purchases  the  interest  of  liis 
cplessee  and  partpef  becomes  the  owner  of  the 
lease  and  has  tjje  right  to  enforce  tl)e  cove- 
nant for  renewal.  Bfirbee  v.  Grreenbgrg  (N. 
Car.),  13-967. 

Bight  to  renew  as  defense  tp  action 
against  assignee  for  possession.  —  The 
light  of  an  assignee  of  a  lease  to  depiand 
a  renewal  thereof  in  accordance  with  the 
terms  of  the  Ipase,  is  available  as  a  de- 
fense to  an  action  by  the  lessor  for  the  pos- 
session of  the  property  commenced  before  a 
justice  of  the  peace.  Barbee  v.  Greenburg 
(N.  Car,),  12-967. 

(2)  Nature  and  extent  of  right. 

ToTja  of  covenant.  —  A  covenant  by  the 
lessor  tp  renew  a  lease  need  not  be  in  tech- 
nical form,  and  when  sufficiently  definite,  will 
be  enforced  as  an  incident  of  the  lease  and 
as  constituting  a  part  of  the  tenant's  interest 
in  the  lajid  jtself.  Barbee  v.  Greenberg  (N. 
Car.),  13-987. 

Renewal  by  holding  over.  —  The  lessee 
in  a  le^-se  giving  the  privilege  of  an  addi- 
tional term  at  an  increased  rental  does  not 
accept  the  priyllege  by  holdjng  over  and  pay- 
ing rent  at  the  original  rate,  and  it  is  im- 
material that  the  lessor's  acceptance  of  rent 
at  the  original  rate  is  due  to  oversight. 
Carhart  v.  White  Majitel,  etc,  Co.  (tenn.), 
19-396. 

Term  of  renewal.  —  Where  a  lease  for 
one  year  gives  a  tenant  the  option  to  renew 
at  a  specifled  reptal,  but  for  no  definite  terpi, 
the  tenant  ijas  tbe  right  to  claim  the  lease 
for  at  least  one  year  after  the  expiratjon  of 
the  original  tern),  Austin  v.  Newham  ( Eng. ) , 
6-102. 


Number  of  renewals.  —  A  lease  provid- 
ing that  "  it  is  covenanted  and  agreed  by  and 
between  the  said  parties,  that  at  the  end  of 
the  term  hereby  demised  this  le3.3e  shall  be 
renew^.ble  at  the  option  of  said  parties  of 
the  second  part,  their  exec^itors,  adjn'nistra- 
tors,  or  assigns;  the  party  of  the  second 
part,  their  execjitors,  administrators,  or  as- 
signs, giving  the  party  of  the  first  part,  in 
every  instance,  a  notice  in  writing  of  their 
wish  to  renew  the  same,  at  least  three  months 
before  the  end  of  the  term,  and  in  case  of 
failure  to  give  such  notice,  the  parties  of  the 
second  part  shall  be  entitled  to  no  further 
renewal  of  the  lease  or  of  the  terms  thereby 
created,"  and  that  "  every  renewal  lease  shall 
contain  all  the  covenants,  agreements,  clauses, 
and  stipulations  herein  contained,  with  these 
exceptions  only  that  the  covenants  for  re- 
newal shall  be  in  conformity  with  the  fore- 
going provisions,"  etc.,  does  not  by  reason 
of  the  provisions  requiring  notiofe  "  in  every 
instance  "  of  a  wish  to  renew,  and  requiring 
"  every  renewed  lease  to  contain  all  the  cove- 
nants .  .  herein  contained,"  and  that 
"  the  covenants  for  renewal  shall  be  in  con- 
formity with  the  foregoing  provisions,"  au- 
thorize more  than  one  renewal  of  the  lease, 
as  no  agreement  for  subsequent  renewals  is 
to  be  inferred  from  the  provisions  in  ques- 
tion. Drake  v.  Board  of  Education  (Mo.), 
13-1002. 

Perpetual  renewt^l.  —  The  renewal  of  a 
lease  for  all  time  to  come  is  to  create  a 
perpetuity,  which  the  law  does  not  favor, 
and  unless  it  appears  from  the  covenants  in 
the  lease,  by  express  terms  or  by  clear  im- 
plication, that  the  lessee  is  entitled  to  have 
successive  renewals,  a  court  of  equity  will 
not  decree  specific  performance  of  the  cove- 
nant for  that  purpose.  Drake  v.  Board  of 
Education  (Mo.),  13-1008. 

(3)  Option  to  renew. 

Notice  of  intention.  —  Wljere  a  lessee  has 
the  pption  to  renew  on  giving  notice  of  his 
intention,  his  failure  to  give  the  required 
notice  causes  the  lease  to  expire  by  its  own 
limitation,  and  he  acquirep  no  right  to  a 
renewal  by  holding  over,  though  the  lessor 
continues  for  a  time  to  accept  rent  at  the 
saipe  rate  without  question.  Mwtland  v. 
English   (Pa.),  6-339. 

(4)   Forfeiture  of  right  to  renewal. 

Breach  of  cov^DE^at  Against  asslgrn- 
meqt  or  9ub}ettiTig.  —  Where  a  lessee's 
right  to  a  renewal  of  thp  Jpase  is  conditional 
on  hjs  observance  of  all  of  the  covenants 
therein  contained,  as  well  as  on  his  giving 
written  notic3  of  his  desire  for  such  renewal 
a.  certain  tiine  before  the  expiration  of  the 
original  term,  a  breach  by  him  of  a  covenant 
not  to  assigji  -vyithout  the  written  cpnsent  of 
the  Ipssor  worlds  a  forfeiture  of  his  right  to 
a  reney?al,  even  though  such  breach  does  not 
occur  until  after  thg  required  notice  for  a 
renewal  has  been  given.  Loveless  v.  Fitz- 
gerald (C^n.),  16-316, 

Assignment  of  part  of  pre^nisem,  r- 
The  povenant  fpr  renewal  qf  a  lea«a  for  a 
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term  of  years  is  indivisible  and  if  the  lessee 
assigns  a  part  of  the  demised  premises 
neither  he  nor  his  assignee  can  enforce  the 
covenant  for  renewal  as  to  his  portion.  Alex. 
Brown  Milling,  etc.,  Co.  v.  Canadian  Pac.  E. 
Co.  (Can.),  17-109. 

e.  Extension  of  term. 

Where,  under  a  lease  for  three  years  with 
the  privilege  of  five  years,  the  lessee  con- 
tinues in  possession  after  the  three  years 
without  any  agreement  as  to  the  possession 
of  the  land  after  that  time,  the  subsequent 
possession  does  not  create  a  tenancy  from 
year  to  year  or  a  tenancy  at  will,  entitling 
the  lessee  to  three  months'  notice  to  quit,  but 
is  an  election  to  continue  in  possession  for 
the  remaining  two  years  under  the  lease. 
Gensler  v.  Nicholas  (Mich.),  14-452. 

A  lease  of  land  for  three  years  "  with  privi- 
lege of  five  years,"  for  a  certain  annual 
rental,  cannot  be  construed  as  a  lease  for 
three  years  with  the  privilege  of  five  addi- 
tional years.  Gensler  v.  Nicholas  (Mich.), 
14-452. 

f.  Option  to  purchase. 

Conaideration.  —  A  contract  of  lease  for 
five  years  of  a  lot  and  building  thereon  for  a 
certain  price,  payable  in  monthly  instalments, 
is  a  sufficient  consideration  for  a  stipulation, 
inserted  thereon,  giving  the  lessee  the  right  to 
purchase  the  property  for  a  fixed  price  at  any 
time  during  the  continuance  of  the  lease. 
Such  a  stipulation  is  not  a  nudum  pactum. 
and  the  lessor  cannot  withdraw  the  option 
before  the  termination  of  the  lease.  Success- 
Ion  of  Witting   (La.),  15-379. 

A  stipulation  for  a  fixed  price  means  cash, 
and  not  terms  of  credit.  Succession  of  Wit- 
ting (La.),  15-379. 

Sight  to  assign  option.  —  Where  a 
mining  lease  gives  the  lessee  "but  no  other 
person"  the  option  to  purchase  the  land 
leased,  the  option  is  merely  a  personal  privi- 
lege and  cannot  be  assigned  by  the  lessee. 
Myers  v.  Stone   (Iowa),  5-912. 

Estoppel  to  deny  assignability  of 
option.  —Evidence  reviewed  in  an  action  by 
the  lessor  on  a  mining  lease  given  the  option 
to  purchase  and  held  to  show  that  the  plain- 
tiff is  not  estopped  to  claim  that  the  option 
was  not  assignable  and  that  the  assignee  of 
tlie  lease  acquired  no  right  to  exercise  the 
option.    Myers  v.  Stone  (Iowa),  5-912. 

Forfeiture  of  right  —  Where  a  lease 
gives  the  lessees  the  option  to  purchase  the 
leased  premises  during  the  lifetime  of  the 
lease,  and  the  lessees  agree  that  on  their  de- 
fault the  lessor  may  terminate  the  lease,  and 
take  possession  as  of  his  former  estate,  and 
the  lessees  give  a  bond  with  a  surety  for  the 
performance  of  all  the  obligations  of  the 
lease,  and  thereafter  make  default,  of  which 
the  surety  is  notified,  and  the  default  con- 
tinues, and  before  the  expiration  of  the  lease 
the  lessees,  without  notice  to  the  surety,  sur- 
render the  leased  premises  to  the  lessor,  who 
accepts  them,  the  surrender  terminates  the 
lease,  but  does  not  relieve  the  surety  from 
liability  for  the  matured  obligations  of  the 


lessees,  because  it  constitutes  an  enforcement 
and  not  an  alteration  of  the  terms  of  the 
lease.  The  option  to  purchase  ceases  with 
the  lease,  but  the  surrender  does  not  wrong- 
fully deprive  the  surety  of  his  right  to  exer- 
cise the  option  subsequently,  because  that 
right  is  conditioned  on  the  performance  by 
the  lessees  of  their  obligations  guaranteed  by 
the  surety,  and  the  lessees  and  the  surety  are 
both  in  default.  American  Bonding  Co.  v. 
Pueblo  Investment  Co.  (U.  S.),  10-357. 

g.  Termination  of  tenancy. 

Notice  to  quit.  —  After  a  person  who  oc- 
cupies a  farm  which  he  has  managed  on 
shares  has  had  a  full  settlement  of  his  rights 
with  the  administrator  of  the  owner,  he  is 
not  entitled  to  notice  to  quit  where  his  claim 
to  the  possession  of  the  farm  is  based  solely 
on  a  void  lease  which  was  to  have  taken  effect 
upon  the  death  of  the  owner.  Waldo  v. 
Jacobs  (Mich.),  15-343. 

Breach  of  covenants  generally.  —  A 
clause  in  a  lease,  providing  for  a  forfeiture 
of  the  term  if  the  lessee  fails  in  the  perform- 
ance of  any  covenant  thereof,  applies  to  cove- 
nants not  to  do  something  as  well  as  to 
covenants  to  do  something.  West  .Shore  H. 
Co.  V.  Wenner  (N.  J.),  1-790. 

A  mortgage  of  the  lease  made  by  the  lessee 
to  secure  his  debt,  followed  by  failure  to  pay 
the  debt  at  maturity  and  a  sale  of  the  lease- 
hold estate  under  foreclosure,  is  a  transfer  of 
the  estate  by  the  lessee  in  violation  of  a 
covenant  not  to  transfer  and  a  legal  cause 
of  forfeiture  under  the  clause  providing  for 
forfeiture  for-  failure  to  perform  the  cove- 
nants, and  the  forfeiture  is  not  prevented  be- 
cause the  lessee  died  before  the  sale  under 
foreclosure,  nor  because  the  lessor  accepted 
the  rent  with  knowledge  of  the  mortgage  but 
without  notice  of  the  default  or  foreclosure. 
West  Shore  R.  Co.  v.  Wenner  (N.  J.),  1-790. 

Breach  of  covenants  by  assignee.  — 
Under  a  clause  in  a  lease  providing  for  for- 
feiture for  failure  of  the  lessee  or  his  as- 
signees to  perform  the  covenants,  a  purchaser 
under  foreclosure  of  the  leasehold  estate  is 
an  assign  of  the  lessee,  and  a  subletting  by 
him  is  a  violation  of  the  covenant  in  the 
lease  that  the  lessee  and  his  assigns  will  not 
sublet.  West  Shore  R.  Co.  v.  Wenner  (N. 
J.),  1-790. 

Breach  of  covenant  against  asslg:n- 
ment  or  subletting.  —  Where  partners  are 
lessees  for  a  term  of  years  and  have  cove- 
nanted not  to  assign  or  sublet  without  the 
written  consent  of  the  lessor,  an  assignment 
by  one  of  his  interest  in  the  lease  to  his  co- 
partner without  such  consent  is  a  breach  of 
the  covenant.  Loveless  v.  Fitzgerald  (Can.), 
ie-316. 

Subletting  to  an  electrician  a  part  of  a 
storeroom  leased  to  a  plumber  is  a  breach 
of  a  condition  that  the  lessee  shall  use  the 
premises  "  as  a  plumbing  store  and  for  no 
other  purpose  whatever  "  and  "  will  not  .  .  . 
underlet  said  premises  under  the  penalty  of 
a  forfeiture  of  all  its  rights  under  this  lease." 
Denecke  v.  Miller  (la.),  19-949. 

Subletting  a,  part  of  the  demised  premises 
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without  the  lessor's  consent  is  not  a  breach 
of  a  condition  against  subletting  which  will 
work  a  forfeiture  of  the  lease.  Denecke  v. 
Miller  (la.),  19-949. 

An  action  of  right  or  to  recover  possession 
of  real  property  will  lie  on  behalf  of  a  land- 
lord against  his  tenant  where  the  landlord 
claims  a  forfeiture  of  the  lease  by  breach  of 
condition.  The  action  of  forcible  entry  and 
detainer  does  not  supersede  the  landlord's 
common-law  remedy.  Denecke  i'.  Miller  (la.), 
19^949. 

The  assignment  by  a  lessee  of  a  lease  which 
is  unassignable  without  the  lessor's  consent, 
and  putting  of  the  assignee  into  possession, 
works  a  forfeiture  of  the  lease,  which  author- 
izes the  lessors  immediately  to  re-enter  and 
take  possession  of  the  premises.  Myer  v. 
Eoberts  (Ore.),  15-1031. 

Destmotion  of  premises.  —  The  assignee 
of  a  lease  is  not  liable  for  rent  accruing  after 
the  destruction  of  the  premises  by  fire,  in  the 
absence  of  evidence  that  he  bound  himself  for" 
the  balance  of  the  term  or  for  a  period  ex- 
tending bevond  the  fire.  Norton  v.  Hinecker 
(la.),  15-474. 

Where  a  lease  of  part  of  a  building  pro- 
vides that  the  landlord,  in  the  event  he  de- 
sires to  remodel  the  building,  shall  have  the 
right  to  require  the  tenant  to  remove  tem- 
porarily, and  further  provides  that  the  ten- 
ant shall  have  the  right  to  reoccupy  the 
premises  after  the  building  has  been  remod- 
eled, the  lease  is  not  terminated  by  a  fire 
which  destroys  part  of  the  building  but  which 
does  not  render  the  leased  portion  incapable 
of  occupancy,  and  therefore  after  such  fire 
the  lessee  is  entitled  to  hold  under  his  lease 
unless  the  landlord  elects  to  exercise  his 
right  to  require  a  temporary  removal  for  the 
purpose  of  remodeling.  Jones  v.  J.  W.  Fowler 
Drug  Co.  (Ky.),  9-105. 

Nonpajnuent  of  rent.  —  In  the  absence 
of  a  statute  providing  otherwise,  the  demand 
for  rent  on  the  day  it  becomes  due  is  neces- 
sary to  work  a  forfeiture  of  the  lease  for  the 
nonpayment  of  rent,  unless  such  demand  is 
waived  by  the  terms  of  the  lease.  Godwin  v. 
Harris  (Neb.),  8-579. 

Lease  construed  and  held  to  contain  no 
waiver  of  demand  for  rent  on  the  day  it  be- 
comes due.    Godwin  v.  Harris  (Neb.),  8-579. 

Surrender.  —  The  surrender  of  leased 
premises  by  the  lessee  and  their  acceptance 
by  the  lessor  during  the  term  closes  the  term 
and  the  lease,  and  destroys  all  rights  con- 
ditioned on  its  continuance  thereunder.  Such 
surrender  releases  the  lessee  from  liability 
for  the  rents  accruing,  but  not  yet  due,  from 
the  rents  to  accrue,  and  from  immature  obli- 
gations, but  leaves  him  liable  for  all  rents  ac- 
crued and  due,  and  for  all  obligations  the 
performance  of  which  is  due.  American 
Bonding  Co.  v.  Pueblo  Investment  Co.  (U. 
S.),  10-357. 

The  surrender  of  leased  premises  between 
rent  days  releases  the  lessees  and  their  sure- 
ties from  the  liability  for  rent  for  the  cur- 
rent period  between  them.  American  Bond- 
ing Co.  V.  Pueblo  Investment  Co.  (U.  S.), 
10-357. 


Where  the  tenants  under  a  written  lease 
agree  to  pay  the  taxes  as  they  become  due 
and  payable,  in  lieu  of  rent,  and  to  give  a 
bond  conditioned  for  the  performance  of 
their  contract,  and  the  tenants  make  default 
as  to  certain  other  undertakings  on  their 
part  and  surrender  the  premises  before  the 
expiration  of  the  lease  and  before  the  time 
when  the  taxes  for  a  certain  year  have  be- 
come due  and  payable,  the  surrender  releases 
the  tenants  and  their  surety  from  the  obli- 
gation to  pay  such  taxes  as  for  rent  accruing 
but  not  completely  accrued  or  due,  as  the 
obligation  has  not  matured  at  the  time  of  the 
surrender.  American  Bonding  Co.  v.  Pueblo 
Investment  Co.   (U.  S.),  10-357. 

Where  the  tenants  under  a  written  lease 
agree  to  make  certain  improvements  and  to 
pay  taxes  in  lieu  of  rent,  and  to  give  a  bond 
conditioned  for  their  performance  of  the  con- 
tract to  the  end  that  no  lien  shall  be  fas- 
tened upon  the  property  by  their  creditors, 
and  the  tenants  make  default  and  thereafter 
surrender  the  premises  to  the  landlord,  and 
as  a  result  of  such  default  a  lien  for  the 
work  and  materials  used  in  the  making  of 
the  improvements  is  fastened  upon  the 
leased  premises  more  than  a  year  before  the 
surrender,  but  a  suit  to  foreclose  the  lien  is 
pending  at  the  time  of  the  surrender  and  does 
not  ripen  into  a  decree  until  a  few  days  there- 
after, the  surrender  does  not  release  the  les- 
sees or  their  surety  from  the  obligation  to 
pay  for  the  labor  and  material  as  for  rent 
accrued,  as  that  obligation  has  matured  be- 
fore the  surrender.  American  Bonding  Co.  v. 
Pueblo  Investment  Co.   (U.  S.),  10-357. 

Where  a  lease  contains  no  covenant  against 
subletting,  the  lessee  has  the  right  to  sublet 
all  or  any  part  of  tlie  leased  premises,  and 
after  he  has  done  so  he  cannot,  by  surrender 
of  the  leased  premises  to  the  lessor,  defeat 
the  rights  of  his  undertenant.  The  interests 
of  the  undertenant  will  continue  as  if  there 
had  been  no  surrender,  the  owner  of  the  prop- 
erty becoming  the  'direct  landlord  of  the  im- 
dertenant.  Mitchell  v.  Young  (Ark.),  10- 
423. 

Rights  of  landlord  on  abandonment 
by  tenant.  —  If  a  tenant  wrongfully  aban- 
dons leased  premises  before  the  expiration  of 
the  term,  the  landlord  may,  at  his  election,  at 
once  enter  and  terminate  the  contract  and 
recover  the  rent  due  up  to  the  time  of  aban- 
donment, or  he  may  suffer  the  premises  to 
remain  vacant  and  sue  on  the  contract  for 
the  entire  rent,  or  he  may  give  notice  to  the 
tenant  of  his  refusal  to  accept  a  surrender, 
when  such  notice  can  be  given,  and  sublet  the 
premises  for  the  unexpired  term  for  the  bene- 
fit of  the  lessee  to  reduce  his  damages.  Hiw- 
gins  V.  Street  (Okla.),  14-1086. 

Waiver  of  forfeiture  by  aooeptanoe 
of  rent.  —  The  receipt  of  rent  by  that  name, 
accruing  after  the  occurrence  of  causes  of  for- 
feiture under  the  terms  of  a  lease  for  a  defi- 
nite term,  to  the  knowledge  of  the  lessor 
bars  his  right  of  entry  for  condition  broken! 
Kenny  v.  Lun  (Minn.),  11-60. 

Where  month  after  month  the  lessor  has 
been    receiving  payment   of  the   rent   a  few 
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i&fs  Iflisr,  witlxotot  objeetiOri,  if  te  desires 
in  the  ftiffee  to  Kdld  the  lessee  strictly  to 
payment  on  the  da.f  the  rent  falls  dufe^  he 
riiiisf  give  him  notide  to  that  etfect;  other- 
Tfrise  the  lessee  will  not  be  fn  legal  default 
from^  delaying  tte  usual  time.  Standard 
Brewing  Co.  v.  Aiiderson  (La.),  15-251. 

4.  Pebiodical  Tenancies. 

Creatlotl  by  Italdittg  over;  —  A  lessee 
who  holds  over  -tvithoTit  dccepting  the  privi- 
lege of  an  additional  term  given  by  the  lesise 
is  6iily  a  ienatit  from  month  to  month  ahd 
may  Vacate  the  premises  at  any  time.  Car- 
hart  V.  White  Mantel,  etc.,  Co.  (Tton.),  1»^ 
390. 

Notice  to  qnlt.  —  A  notice  to  end  a  ten- 
sincy  from  yeslr  to  year  must  designate  the 
time  wheii  the  tenaricy  is  to  close,  eithfti'  by 
spedifyin^  the  close  of  a  eutrent  year  of  by 
saying  that  it  is  td  close  Ht  the  end  of  a  cur- 
rent year.    Arbenz  r.  Exley  (W.  Va.),  4-^628. 

Under  k  teiianty  ftom  year  to  year,  a  let- 
ter to  the  lefesor  from  the  lessees  iaying  that 
the  lessees  have  vacated  the  premises,  thobgh 
ac6ompanied  by  such  vacation,  and  a  defenst 
by  the  leasees  in  court  of  an  action  by  the 
lessors  for  rent  for  a  J)art  of  the  time  after 
such  notice,  does  not  Operate  to  ehd  the  ten- 
ancy or  discharge  the  lessees  from  rent  de- 
eming 4,fter  that  involved  iii  the  first  action. 
A*benz  v.  Exley  (W.  Va.),  4-625. 

Under  a  teiianey  froin  year  to  year,  a  let- 
ter from  the  tenants  to  the  landlord  held  not 
a  sufficient  notice  to  quit,  and  not  to  dis- 
charge the  tenarit  ffom  liability  for  rent. 
Arbenz  v.  Exley  (W.  Va.),  4^62.5. 

Serrlee  of  notice  to  quit.  —  A  service 
df  notice  to  quit  on  the  wife  of  the  teflaht 
is  sufficient  to  terminate  a  monthly  tenaacy. 
Oraiiston  Print  Works  v.  Whalen  (E.  I.),  8- 
1143. 

5.  Possession  and  Use  of  PBt^isEd. 
a.  Appurtenances. 

A  lease  for  restaurant  purposes  of  a  room  in 
ai  hotel  bUildiiig,  With  a  door  opeiiing  into  the 
hotel  lobby  as  well  a§  a  stt-eei  door,  does  not 
give  the  lessee  an  implied  right  to  the  lobby 
entrance.  Jemo  f .  Tourist  Hotel  Co.  ( Wa^. ) , 
19-1109. 

b.  Tenant's  fight  to  po&session  genei'ally. 

Implied  covenant  to  give  possession. 

—  Ordinarily  there  is  an  implied  covenant  in 
a  lease  that  the  demised  premises  shall  be 
open  to  entry  by  the  lessee  at  the  time  fixed 
in  the  lease  as  the  beginning  of  the  term. 
Herpolsheimer  I'.  Christopher  (Neb.),  14r-399. 
Right  of  landlord  to  pnt  "  for  rent " 
sign  on  premises.  —  The  lessee  of  certain 
rooms  in  a  large  building  occupied  by  many 
tenants,  and  whose  contract  of  lease  provides 
that  the  lessee  must  give  thirty  days'  notice 
Of  an  intention  to  move,  cannot  complain  that 
the  landlord,  after  notice  of  an  intention  to 
move  is  given,  hangs  a  "for  rent"  notice  on 
the  inside  df  a  fi'ont  window  of  the  leased 
fflOins  where  this  is  not  inconsistent  with  a 


proper,  enjoyment  of  the  io6m6  ij  tie  leasee, 
diid  the  lessee  is  not  within  his  rights,  ifl 
teariig  down  such  sigii.  Whippel  v.  Gof- 
such  (Ark.),  12-38. 

ttlg&t  of  landlord  id  pni  advertise- 
ments on  roof.  —  Where  a  lease  of  biisiness 
ptemises  specifically  describes  the  same  as  a 
store  and  basement,  knd  iniposes  the  duty  of 
making  exterior  repairs  on  the  lessor,  and 
Specifies  the  business  to  be  carried  on  by  the 
lessee,  and  prohibits  the  latter  frdm  making 
any  alterations  in  the  premises  withqilt  the 
Consent  of  the  lessor,  and  other  portions  of 
the  building  are  occupied  by  other  fehafits, 
the  lessee  has  no  right  to  use  or  coriti-ol  the 
roof  of  the  building,  nor  can  he  prevent  the 
lessor  frdin  using  the  same  for  advei-tising 
purposes,  or  for  any  othei*  purpose  which  does 
not  endanger  or  interfere  with  the  use  of  ^he 
leased  jjortion  of  the  building.  I'he  fact  that 
the  bililding  consists  of  a  basement  and 
.ground  floor  only,  with  nothing  but  aii  air 
space  between  the  ceiling  of  the  store  and  the 
rddf,  does  not  alter  the  rule.  Macnafr  v. 
Ahiea  (fi.  I.),  ld-1208. 

Restrictions  as  to  nse.  —  A  provision  in 
a  lease  of  a  dancing  hall  that  the  lessee  shall 
not  allow  therein  "  improper  or  disreputable 
cliaracters "  does  not  preclude  him  from  al- 
loii'ihg  the  use  of  the  hall  by  negroes.  The 
fdct  that  pel-sons  are  negroes  does  not  of 
itself  make  them  disreputable.  Central  busi- 
ness College  Co.  V.  Kutherford  (Ctolo.j,  iS- 
688. 

Sale  of  leased  premises.  —  The  owner 
of  land  leased  to  another  can  sell  only  his 
ffevfersionary  interest,  and  cannot,  by  a  sale 
and  conveyaiicej  disturb  tjie  lessee  in  his  pos- 
session aiid  enjoyfiieni  of  the  premises  ot  a 
part  thereof  duHng  the  term.  Stern  v. 
SaVyfer  (Vt.),  6-356. 

Erecting  telephone  ^ole  On  pi^^mlses. 
—  A  licensee  df  the  owner  Of  the  reversion  in 
the  bed  df  an  alley  under  a  lease  for  ninety- 
niile  yeaf s,  tenewable  forever,  commits  a  tres- 
pass by  erecting  a  telephone  pole  in  such 
silley  agaihst  the  prohibition  of  the  owner 
of  the  leasehold.  Maryland  I'd.,  etc.,  Co.  v. 
Ruth  (Md.),  14-576. 

I>edl6ation  of  part  oi  preittises  to 
ptibUc.  —  The  fighis  of  a  teiiaiit  in  possession 
ot  feal  property  uhder  a  valid  unexpired  lea,se 
rtre  not  affected  by  a  replatting  of  the  land  by 
the  Owner  of  the  fee,  or  the  dedicatioii  of  a 
pdrtiofi  of  stich  land  for  a  public  alley.  He 
cantiot  be  disttirbed  in  the  possession  of  the 
lahd  until  his  lease  is  legally  terminated. 
But  siich  plattiiig  cannot  confei"  on  him  the 
right  to  feioain  ih  pdssession  after  his  lease 
is  legally  terttiinated,  and  he  must  therefore 
surrender  ppsSdssioa  to  the  owners  of  the  fee. 
Blidds  V.  Ffey   (Minn.),  lS-24. 

c.  Duty  of  tehaht  to  surrender  premises  at 
end  of  term. 

Damages  for  refnsal.  —  Where  a  lessee, 
after  the  termination  of  his  lease^  continues 
to  occupy  the  premises  against  the  protest  of 
the  lessor,  his  liability  in  damages  is  to  be 
measured  by  the  rental  market  value  of  the 
property,  and  not  by  the  price  of  the  expired 
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lease  liSae   Several   years  before.      Jackson 
Brewing  Co.  r.  Wagner  (La.),  17-283. 

Liability  of  teaaut  fot-  refusal  to 
surrtsnder.  —  In  an  action  to  recover  dttttl- 
ag^S  against  a  tenant  who  refused  to  sur- 
render possession  after  forfeitilre  of  the  lease, 
the  jury  may  consider  the  lease  as  evidence 
of  the  rental  value  of  thte  pretnises,  but  It  is 
not  conclusive.  Denecke  r.  Jlillor  (la.),  19- 
949. 

d.  Action  for  failure  to  give  possession. 

i)ainages.  -^  The  measlli'e  of  daihages  for 
a  breach  of  ail  Inlplied  covenant  by  the  lessor 
to  give  possession  to  the  Itessee  is  the  dif- 
ference between  the  rental  ^alue  of  the  prem- 
isfes  and  the  rent  reserved  in  the  lease,  and 
the  lessee  tnay  also  recover  Such  special  dain- 
ages  as  hfe  pleads  and  iii-ovfes  to  have  resulted 
necessarily  from  the  bredCh  Of  the  agreeihent. 
HerpOlSheim^r  V.  ChfistdjJhei-  (Neb.),  14-399. 

Evidence.  —  In  an  action  for  damages  for 
thfe  breach  of  an  implied  eovtoant  in  a  lease  to 
put  the  lessee  into  posSeSsibn  of  the  demised 
premises,  evidence  eXainined  and  held  to  re- 
quire the  question  whether  the  plaintiff  re- 
scinded the  contract  and  abandbned  the  claim 
to  damages  to  be  submitted  to  the  jury.  Her- 
polsheimer  U.  Christopher   (Neb.),  li-399. 

e.  Farm  leases. 

Crops.  —  A  stipulation  inserted  in  an  or- 
dinary farm  lease  that  no  straw  is  to  be 
removed  from  the  farm  does  hot  ^Ve  the 
lessor  any  property  rights  in  straw  jiroduced 
on  the  leased  premises  while  the  same  are  in 
the  possession  Of  ihe  lessee,  bUt  is  a  mere  per- 
sonal covenant  of  the  lessee,  and  consequently 
the  lessor's  remedy  for  a  violation  thereof  is 
by  action  for  breach  of  covenant,  or  to  enjoin 
waste,  and  not  by  an  action  for  conversion. 
Munier  «.  Zachery  (la.),  16-526. 

.In  an  action  by  the  lessor  of  a  farm  against 
the  lessee  for  breach  of  a  covenant  nbt  to  re- 
move straw  from  the  leased  premises,  the 
measure  of  damages  is  noi  the  market  value 
of  the  straw,  but  the  detriment  to  the  farm 
occasioned  bv  its  removal.  Munier  v.  Zaeh- 
ary  (la.),  16-526. 

Manure.  —  A  tenant  has  no  right  to  re- 
move from  the  premises  manure  produced  in 
the  usual  course  of  husbandry  upon  the  farm 
during  his  tenancy,  as  such  manure  became 
appurtenant  to  tiie  realty  and  is  to  be  con- 
sidered and  treated  as  a  part  of  the  same. 
Bi-igham  i;.  Overstreet  (Ga.),  11-75. 

f.  Repairs  and  improvements. 

Iiiabllity  of  tenant  generally.  -~  Where 
a  lessee  covenants  "that  all  repairs  shall  Be 
paid  by  him,"  and  at  the  time  df  the  execu- 
tion of  the  lease  a  drain  is  out  of  repair,  and 
subsequently  the  lessor  is  required  to  repair 
or  reconstruct  the  drain  and  to  Use  for  that 
purpose  more  expensive  material  than  that 
originally  used,  it  is  the  duty  of  the  lessee 
to  reimburse  the  lessor  to  the  extent  at  least 
of  such  proportion  of  the  entire  cost  of  the 
reconstruction  as  would  have  been  inturfSd 
if  the  less  expensive  material  used  in  the  orig- 


inal construction  had  Been  used;  and  if  the 
lessee  falls  to  do  so,  he  Violates  his  covenant 
alld  gives  the  lesSor  the  right  to  exercisb  his 
optibn  to  declflre  the  lease  forfeited.  Kerdes 
ti.  Eibhards   (D.  C),  8-575. 

Where  the  lessee  of  old  premises  has  cove- 
nanted to  keep  them  iU  repair,  his  dUty  is  not 
limited  to  keeping  them  and  returning  them 
in  as  gbod  cbnditioii  as  they  were  vthen 
leased,  bilt  he  is  Uhder  obligation  first  ttf 
put  them  in  reasonable  repair,  and .  then  to 
keep' them  sb,  pafticularlj'  if  the  defects  afe 
open  to  observatibn  arid  there  was  nb  fraudii- 
lent  rejjresehtation  or  concealment  by  the 
lessor  at  the  tittle  of  rfiakihg^  the  contract. 
Keroes  v.  Richards  (p.  C),  8-575. 

A  lessee's  covenant  "  that  all  repairs  shall 
be  paid  by  him  "  and  thkt  he  will  surrender 
the  prenlises  at  the  expiration  of  his  tenancy 
in  good  order,  btdinary  Wear  and  tear  ex- 
cepted, binds  him  to  pay  for  all  repairs  that 
were  needed  at  the  tithe  of  the  letting  to 
render  the  premises  fit  for  theit  ordinary  ilSe 
in  compliance  with  all  valid  public  regula- 
tions for  the  public  health  and  feftffety. 
EerOeS  v.  Richards    (D.  C),  ^-S75. 

Covenant  to  ^unrenflelr  pt^mlseii  in 
good  condition.  —  The  age,  clasS,  and  geit- 
eral  condition  of  property  ^Hen  leased  ate  tb 
be  taken  into  cdnsidcratidli  in  deterndining 
the  liability  of  the  tenant  Under  his  covenant 
to  surrender  the  premises  in  gobd  cbiiditidn. 
Drouin  v.  Wilson  (Vt.),  13-93. 

Where  a  lease  contains  no  general  cove- 
nant by  thfe  tehaht  to  repair,  hiit  contains  a 
covenant  to  surrender  the  premises  in  as  good 
condition  as  when  taken,  damages  caused  by 
"  ordinai-y  Wear  "  being  excepted,  the  break- 
ing of  a  plate-glass  window  during  the  proper 
use  and  oCfeUpanCy  df  the  premises,  caused  by 
an  insufficient  foUndatidn  and  thd  consequent 
settling  of  the  Building,  or  by  an  improperly 
constructed  window  frame,  is  hot  an  injury 
for  which  the  tenant  is  liable  tinder  his  cove- 
nant.    Drouin  V.  Wilson   (Vt.),  13-93. 

In  ari  actidn  by  the  o*rter  of  £i  buil(^in^ 
against  the  tenaUt  for  the  breaking  of  a, 
plate-glass  window,  alleged  to  be  ih  breach  of 
a  covenant  to  surrender  the  btiildifi^  in  good 
condition,  Ordinary  IVedr  exCCptdd,  wheW  thd 
defendant  claims  that  the  breaking  was 
caused  by  the  settling  of  the  building  and  is 
thei-eford  within  the  exception,  the  plaintiff. 
having  testified  that  the  defendant  has  riCver 
said  flhything  abbttt  paying  for  the  Windotr, 
and  that  the  building"  hil'd  riot  settled,  ii 
projJefly  asked  on  cross-examitiation,  Jn  re- 
gard to  an  offer  by  the  defendant  as  to. what 
he  woiild  do  if  the  plaihtiff  wduld  repair  the 
x^'indow  at  OflCe,  in  fegatd  to  to  inability  td 
bring  the  top  df  the  door  df  thfe  building 
within  the  cising,  and  in  rdgard  to  the  de- 
fendant's repairs  in  thai  respect.  Drouin  V. 
Wilson  (Vt.),  13-93. 

Condition  Of  preiiiises  as  termiii&tlou 
of  tenancy.  —  Slight  extrinsic  circumstinCes, 
indicatirig  an  intention  to  that  effect,  are  siif- 
flcieht  to  show  that  a  covenant  iii  a,  lease  td 
commence  at  a  subsequent  ddte  that  the  lessee 
Will  surreflder  the  premises  at  thg  ^Hd  of  th« 
term  in  thd  Saihe  Conditioii  as  thfej^  "iidw 
are  "  refers  to  the  commencement  of  the  term 
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and  not  to  the  date  of  the  lease.     Chesapeake 
Brewing  Co.  v.  Goldberg  (Md.),  15-879. 

Where  evidence  is  admitted  without  ob- 
jection that  there  was  a  collateral  agreement 
between  the  parties  to  such  lease  that  the 
lessor  should  improve  the  property  before  the 
taking  of  possession  by  the  lessee,  and  that 
after  the  making  of  the  lease  the  lessor  spent 
a  large  sum  of  money  in  renovating  the  prop- 
erty, which  was  before  that  time  unfit  for  oc- 
cupancy, it  is  unreasonable  to  suppose  that 
the  parties  intended  that  the  premises  should 
be  returned  at  the  end  of  two  years  in  the 
condition  in  which  they  were  when  the  lease 
was  made.  Chesapeake  Brewing  Co.  v.  Gold- 
berg (Md.),  15-879. 

In  such  case  the  omission  of  the  day  of  the 
month  from  the  date  in  the  lease  indicates 
that  the  minds  of  the  contracting  parties  were 
not  directed  to  the  time  of  the  making  of  the 
lease,  because  the  words  "  now  are  "  are  inap- 
plicable to  any  particular  day  of  that  month. 
Chesapeake  Brewing  Co.  v.  Goldberg  (Md.), 
15-879. 

IiiablUty  of  landlord.  —  Where  an  ac- 
tion is  brought  to  recover  possession  of  farm 
premises  because  of  failure  to  pay  rent,  and 
the  defense  is  set  up  that  the  landlord  has 
broken  the  covenant  to  make  improvements, 
and  a  judgment  is  rendered  against  the  les- 
sees for  the  recovery  of  possession,  and  the 
latter  appeal-  without  giving  bond  to  stay 
execution  and  move  from  the  premises  and 
continue  to  resist  the  case  in  the  appellate 
court,  where  the  judgment  of  the  lower  court 
is  affirmed,  such  removal  from  the  premises 
is  not  voluntary,  and  in  a  subsequent  action 
for  breach  of  the  lessor's  covenant  to  make 
improvements  the  lessees  are  not  entitled  to 
an  allowance  for  work  done  by  them  while  in 
possession,  as  the  judgment  of  the  lower  court 
for  possession  was  effectual  in  fixing  the 
rights  of  the  parties  until  reversed.  Kellogg 
V.  Malick  (Wis.),  4r-893. 

There  is  no  implied  covenant  by  the  lessor 
that  the  leased  premises  are  in  good  repair 
or  are  fit  for  the  intended  use.  Keroes  v. 
Richards  (D.  C),  8-575. 

Liability  of  landlord's  auignee.  — 
In  an  action  for  damages  for  breach  of  a 
covenant  in  the  lease  of  a  farm  rented  for  the 
purpose  of  carrying  on  the  dairying  business, 
in  which  it  appeared  that  the  lessor  had 
agreed  to  provide  pasture  for  a  certain  num- 
ber of  cattle  and  cleared  land  enough  to  pro- 
vide feed  for  them,  but  that  the  season  was 
dry  and  the  lessees'  stock  ran  down  and  they 
failed  to  make  a  success  of  the  business, 
claiming  that  it  was  due  to  lack  of  pasturage, 
the  measure  of  damages,  in  the  absence  of 
circumstances,  special  or  otherwise,  brought 
home  to  the  knowledge  of  the  lessor,  is  the 
difference  between  the  value  of  the  use  of 
the  premises  in  the  condition  as  contracted  to 
be,  and  the  rental  value  in  their  actual  con- 
dition.   Kellogg  V.  Malick  (Wis.),  4-893. 

In  such  a  case  the  lessees  are  entitled  to 
no  damages  for  injuries  which  might  have 
been  avoided  by  them  in  the  exercise  of  rea- 
sonable care  on  their  part,  nor  to  damages 
which  are  remote,  contingent,  uncertain,  and 


speculative.  Kellogg  v.  Malick  (Wis.),  4- 
893. 

Measure  of  damages  for  failure  to 
make  repairs.  —  A  covenant  in  a  lease, 
whereby  the  lessor  expressly  stipulates  that 
he  will  not  be  bound  to  make  repairs,  altera- 
tions, additions,  or  improvements  on  the 
leased  premises,  but  agrees  that  the  lessee, 
at  his  option,  may  make  such  repairs,  etc.,  as 
shall  be  necessary,  and  that  he  will  reimburse 
him  therefor  to  an  amount  named,  is  a  per- 
sonal obligation  on  the  part  of  the  original 
lessor,  and  does  not  run  with  the  reservation 
so  as  to  bind  an  assignee  thereof.  Willcox  v. 
Kehoe  (Ga.),  4-437. 

One  who  buys  subject  to  a  lease  contain- 
ing a  covenant  of  the  character  indicated  in 
the  preceding  note  is  not  bound  for  the 
breach  of  the  purely  personal  covenant  of  his 
predecessor,  made  prior  to  the  sale  of  the 
land  to  him.  Willcox  V.  Kehoe  (Ga.),  4- 
437. 

In  an  action  for  the  breach  of  a  tenant's 
covenant  to  keep  the  premises  in  repair, 
brought  after  the  expiration  of  the  term,  the 
plaintiff's  measure  of  damages  is  the  cost  of 
putting  the  demised  premises  into  the  state 
of  repair  contemplated  by  the  broken  cove- 
nant; and  the  right  to  recover  this  amount  is 
not  affected  by  the  subsequent  act  of  the  new 
tenant  in  making  repairs.  Appleton  v.  Marx 
(N.  Y.),  14-150. 

Repairs  to  premises.  —  The  general  rule 
is  that  for  the  breach  of  a  covenant  by  the 
landlord  to  repair,  the  measure  of  damages 
is  the  difference  between  the  rental  value  of 
the  premises  as  they  were  and  what  such 
value  would  have  been  if  they  had  been  put 
and  kept  in  repair.  Miller  v.  Sullivan 
(Kan.),   15-561. 

The  foregoing  rule  is,  however,  not  of  uni- 
versal application.  Thus  where  it  appears 
that  the  tenant  gave  seasonable  notice  to  the 
landlord,  and  the  landlord  made  continual, 
although  ineffectual,  efforts  to  repair,  the 
tenant  may  recover  for  damages  to  goods  in 
his  storeroom  on  the  leased  premises,  when 
the  extent  of  such  damage  is  shown  with 
reasonable  certainty,  all  vague  and  specula- 
tive claims  being  withdrawn.  Miller  v.  Sul- 
livan  (Kan.),  15-561. 

g.  Liability  of  landlord  for  water  and  light 
supplied  to  tenant. 

The  Minnesota  statute  making  the  owner 
of  leased  premises  liable  for  water  and  light 
furnished  to  the  tenant  by  a  municipality  is 
not  unconstitutional,  either  as  resulting  in 
the  taking  of  property  without  due  process  of 
law,  or  as  causing  one  person  to  pay  the  debts 
of  another.  East  Grand  Forks  r.  Luck 
(Minn.),  7-1015. 

Where  it  is  necessary  that  leased  premises 
shall  be  supplied  with  water  and  that  the 
supply  shall  be  furnished  by  a  local  water 
board,  the  watei'  rate  comes  within  the  cove- 
nant in  the  lease  binding  the  lessor  to  pay 
"  all  rates  and  taxes  payable  in  respect  of 
the  demised  premises."  Bourne  t/.  Salmon 
(Eng.),  8-110. 
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h.  Injuries  caused  by  defective  condition  of 
premises. 

(1)   In  general. 

In  the  absence  of  any  valid  agreement  by 
the  lessor  of  premises  to  repair  a  defect 
therein,  the  lessee  who  continues  in  posses- 
sion with  full  knowledge  of  the  defect  as- 
sumes the  risk  of  injury  occasioned  thereby. 
Eeams  v.  Taylor   (Utah),  11-51. 

No  duty  is  imposed  by  law  on  a  landlord 
to  make  repairs  on  the  leased  premises,  and 
the  landlord  is  not  liable  for  personal  in- 
juries to  the  tenant  due  to  the  landlord's  fail- 
ure to  perform  his  agreement  to  repair  the 
premises.    Dustin  v.  Curtis  (N.  H.),  13-169. 

A  landlord  who  maintains  a  passenger  ele- 
vator in  his  private  building  is  bound  to  use 
only  reasonable  care  and  prudence  in  the 
construction,  maintenance,  and  operation  of 
the  elevator  to  avoid  injuring  passengers. 
Edwards  V.  Manufacturers'  Bldg.  Co.  (R.  I.), 
8-»74. 

(2)  Injuries  to  tenants. 

failure  to  make  repairs.  —  A  land- 
lord who  has  agreed  with  a  tenant  to  make 
repairs  is  not  liable  in  tort  to  a  member  of 
the  tenant's  family,  who  receives  personal  in- 
juries from  the  landlord's  neglect  to  repair. 
Davis  V.  Smith  (E.  I.),  3-832. 

Negligence  in  making  repairs.  — 
Where  a  landlord,  acting  without  the  consent 
of  his  tenant,  employs  an  independent  con- 
tractor to  take  the  roof  off  of  the  leased 
premises  for  the  purpose  of  adding  an  addi- 
tional story  to  the  building,  the  landlord  is 
liable  to  the  tenant  for  the  injury  to  the  lat- 
ter's  goods  resulting  from  the  negligent  man- 
ner in  which  the  work  is  done.  Nahm  v. 
Register  Newspaper  Co.  (Ky.),  9-20O. 

In  an  action  by  a  tenant  against  his  land- 
lord to  recover  damages  for  injury  to  the 
plaintiff's  goods  caused  by  the  negligence  of 
an  independent  contractor  in  repairing  the 
leased  premises,  where  the  plaintiff  does  not 
make  the  independent  contractor  a  party  de- 
fendant, it  is  proper  to  sustain  a  demurrer 
to  a  cross-petition  filed  by  the  landlord 
against  the  contractor,  as,  if  the  contractor 
is  answerable  to  the  landlord,  his  liability 
must  be  litigated  in  an  independent  action. 
Nahm  v.  Register  Newspaper  Co.  (Ky.),  9- 
209. 

Verdict  for  plaintiff  considered,  in  an  ac- 
tion by  a  tenant  against  his  landlord  to  re- 
cover damages  for  injury  to  the  plaintiff's 
goods  caused  by  the  negligence  of  the  inde- 
pendent contractor  in  repairing  the  leased 
premises,  and  held  not  to  be  excessive,  in 
view  of  the  evidence  and  the  instructions. 
Nahm  v.  Register  Newspaper  Co.  (Ky.),  9^ 
209. 

Evidence  in  an  action  by  a  tenant  against 
a  landlord  to  recover  damages  for  injury  to 
the  plaintiff's  goods  caused  by  the  negligence 
of  the  independent  contractor  in  repairing  the 
leased  premises,  held  sufficient  to  justify  the 
jury  in  finding  that  the  tenant  did  not  con- 
sent to  the  making  of  the  repairs.  Nahm  v. 
Register  Newspaper  Co.  (Ky.),  9-209. 


Fremisei  infected  with  contagions 
disease.  —  Where  the  owner  of  a  house  in 
which  there  has  been  a  case  of  contagious 
disease  has  intrusted  the  disinfecting  of  the 
house  to  an  experienced  physician  and  a 
trained  and  competent  nurse,  he  is  not  liable 
to  one  to  whom  he  leases  the  house,  because 
a  member  of  the  latter's  family  contracts  the 
disease,  although  there  is  testimony  of  ex- 
perts to  the  effect  that  the  means  of  disin- 
fecting employed  by  the  physician  and  nurse 
were  not  the  best.  Finney  v.  Steele  (Ala.), 
12-510. 

(3)   Injuries  to  employees  of  tenants. 

In  the  absence  of  an  express  or  implied 
contract  by  the  landlord  to  light  a  staircase 
by  which  access  is  obtained  to  different  floors 
of  a  building  let  by  him  to  different  tenants, 
the  landlord  is  under  no  obligation  to  light 
such  staircase,  and  is  not  liable  to  an  em- 
ployee of  one  of  the  tenants  who,  after  de- 
scending the  stairs  in  the  dark,  falls  through 
a  door  opening  on  a  courtyard  and  is  in- 
jured.    Huggett  V.  Miers   (Eng.),  14-760. 

The  fact  that  such  staircase  is  lighted  by 
gas  jets  belonging  to  the  different  tenants 
and  supplied  by  gas  from  their  meters,  each 
tenant,  on  leaving  for  the  night,  extinguish- 
ing the  light  on  his  landing,  negatives  an  im- 
plied undertaking  by  the  landlord  to  light 
the  staircase.  Huggett  v.  Miers  (Eng.),  14- 
760. 

(4)  Injuries  to  tenant's  goods. 

Concealed  defects  in  premises.  —  The 

owner  of  a  building  who  leases  the  same  with 
knowledge  of  dangerous  defects  therein,  which 
the  tenant  cannot  by  reasonable  diligence 
discover,  is  liable  to  the  tenant  for  advance 
rent  paid  and  the  loss  occasioned  to  the  goods 
by  their  enforced  removal  because  of  a  judg- 
ment obtained  by  the  municipal  authorities 
declaring  the  building  unsafe  and  directing 
its  demolition.  Steefel  v.  Rothschild  (N.  Y.), 
1-676. 

The  owner  of  a  building,  who  is  not  aware 
of  the  dangerous  condition  of  the  premises  at 
the  time  of  the  lease,  but  acquires  such 
knowledge  before  the  tenant  takes  possession, 
is  liable  for  damages  suffered  by  the  latter, 
it  being  his  duty  to  abate  the  nuisance  and 
to  violate  the  lease  if  necessary,  remaining 
liable  for  the  breach,  in  order  to  make  the 
premises  secure,  or  to  remove  them  altogether 
Steefel  v.  Rothschild  (N.  Y.),  1-676. 

Freezing  of  water  pipes.  —  A  landlord 
is  liable  to  his  tenant  for  an  injury  to  the 
tenant's  goods  caused  by  the  freezing  and 
bursting  of  water  pipes  on  the  floor  above 
that  occupied  by  the  tenant,  where  it  appears 
that  the  building  was  in  charge  of  a  janitor 
employed  by  the  landlord,  and  that  it  was 
the  exclusive  business  of  the  janitor  to  keep 
the  water  pipes  in  repair  and  to  cut  off  the 
water  on  the  upper  floor.  Kecoughtan  Lodse 
V.  Steiner  (Va.),  10-256.  * 

Liability  of  overkoldiag  tenant.  — 
An  overholding  tenant  whom  the  landlord 
h»8  taken  no  steps  to  evict  may  recover  dam- 
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ages  from  the  landlord  for  injury  to  his  goods 
caused  by  the  negligence  of  the  lattef.  Sie- 
vert  V.  Brookfield  (Can.),  B-646. 

(5)  Iniuries  to  third  persons. 

Family  of  t^naBt.  —  While  uijdgr  tlje 
P^pttish  law  a  landlord  \a  under  an  imp)ie4 
obligation  to  jnaintain  tl^e  leased  premises  ffi 
n,  habitable  condition,  yet  the  wife  and  chil- 
dren of  the  tejiant  of  a  dwelling  housp,  ^|i- 
asnmch  as  they  are  not  parties  to  the  con- 
tract of  tenancy,  are  not  entitled  to  ^'pcovey 
damages  from  the  landlord  for  loss  and  in- 
jury through  illness  caused  by  the  insanitary 
condition  of  the  premises.  Cameron  v.  Young 
(Eng.),  12-47. 

The  wife  of  a  tenant  who  is  injured  by  rea- 
son of  the  defective  condition  of  the  leased 
premises  cannot  maintain  an  action  against 
the  landlord  either  for  letting  the  premises 
in  a  dangerous  egndition,  or  for  failing  to 
repair  them  according  to  his  promise,  as  she 
is  a  stranger  to  the  cpntracf.  Cfivalier  f. 
Pope  (Eng.),  5-71.3. 

A  landlord  who  knowingly  lets  prepiisea  in- 
fectpd  with  a  contagious  disease  and  is^lla  to 
inform  the  tenant  thereof,  or  fails  to  discl.Qse 
concealed  defects  jn  t^e  premises,  is  liable  jfor 
injuries  to  the  tenant  and  family,  but  is  ^o^ 
liable  for  such  defects  as  become  known  to 
the  tenant  and  for  such  injuries  as  rpsnlt 
frpm  the  tenant  knowjngly  continuing  to  exr 
pose  his  family  to  dangerous  conditions. 
Davis  V.  Smith  (R.  I.),  3-832. 

Iiicensees  frt  tenant.  —  A  licensee  of  a 
tenant  injured  through  the  defective  co:jdi- 
tion  of  the  rented  premises  has  no  right  of 
action  against  the  landlord  on  the  latter's 
covenant  to  repair.  Brady  v.  Klein  (Mich.), 
2-464. 

Strangers.  —  A  landlord  is  liable  to  a 
third  person  for  injuries  caused  by  a  defect 
in  the  rented  premises  only  when  such  de- 
fect amounts  to  a  public  nuisance.  Brady  v. 
Klein  (Mich.),  2-464. 

i.  Eviction. 
(I)   Acts  constituting. 

Making  preqiises  ni^fit  tQV  leasee's 
purposes.  —  An  act  of  a  landlord,  or  of  pny 
person  who  acts  under  authority  or  leg^f 
Hght  given  him  by  the  landlord,  which  so 
disturbs  the  tenant's  enjoyment  of  the  prem- 
ises as  to  render  them  unfit  for  occupancy  for 
the  purpose  for  which  the^  are  leased,  js  an 
(eviction,  and  whenever  it  takes  place  the  ten- 
ant is  released  from  the  obligation  unider  the 
lease  to  pay  reift  accruing  thereafter.  Wade 
f.  Herndl  (Wis.),  7-591. 

Interference  xritlt  nse  of  premises;,  -r 
It  3s  a  consti'uctive  eviction  of  the  lessee  of 
a  dancing  Tf\a\}  for  the  Jessor  tp  lock  the  doors 
and  prevent  the  use  of  the  hall  by  p^sons  to 
whom  the  lessee  has  rightfully  let  it  for  the 
evening  fpr  the  purpose  of  dancing.  Central 
Business  College  Co.  v.  Rutherfprd  (Coio.), 
19-688. 

Inte^ti^ii  of  ^sspr.  -r  It  i?  hot  for  the 
Ipisor  to  determine  whether  a  particular  act 
by  him  was  intended  as  an  eviction  of  the 


tenant.  The  effect  of  such  act  as  an  eviction 
is  a  matter  of  law  for  the  court  to  determine. 
Central  Business  College  Cp.  v.  Rutherford 
(Colo.),  19-688. 

Acts  of  third  persons.  -^  A  stipulation 
in  the  lease  of  a  room  in  a  building,  exempt- 
ing the  lessor  from  liability  to  the  leasee  for 
damage  occasioned  by  "  acts  or  neglect  of  co- 
tenants  or  other  occupants,"  does  not  apply 
to  a  constructive  eviction  by  acts  or  neglects 
of  such  persons  authorized  or  permitted  under 
any  rights  given  them  by  their  leases.  Wade 
V.  Herndl  (Wis.),  7-591. 

Acts  autiiDsiaed  hy  lessor,  tt-.  Evidence 
reviewed  in  an  action  py  a  landlord  for  rent 
where  the  defendaiit  sets  up  a  constructive 
eviction  as  a  defense  due  to  the  use  of  a 
portion  of  the  premises  by  an  automobile  com- 
pany, and  held  sufficient  to  raise  tiie  pre- 
sumption, remaining  uncontradicted,  that  the 
use  made  of  the  premises  by  the  automobile 
cpmpany  must  have  been  Within  the  contem- 
plation of  the  parties  when  the  lease  thereof 
was  made,  fin4  t^at  the  acts  of  the  automo- 
bile company  were  within  the  rights  granted 
it  by  its  lease.  Wade  v.  Herndl  (W^6.),  7- 
591. 

In  an  action  by  a  landlord  to  recover  the 
rent  for  a  room  leased  for  use  as  an  art 
studio,  where  the  defendant  sets  up  a  claim 
for  damages  resulting  from  a  constructive 
eviction  af Jsing  from  the  vibration  incidental 
to  the  use  of  another  portion  of  the  premises 
by  an  automobile  company  holding  under  a 
lea^ie  subsequent  to  the  defendant's,  and  the 
evidence  raises  an  uncontradicted  presump- 
tion that  the  automobile  company  has  a  right 
under  the  lease  to  use  the  premises  in  the 
manner  complained  of,  it  is  proper  for  the 
trial  court  to  instruct  the  jury  that  the  plain- 
tiflf  is  liable  for  the  damages.  Wade  V. 
Herndl    (Wis.),  7-591. 

(2)    Action  for  damages. 

Ampui^t  pt  recovery.  —  Where  a  tenant 
h^s  been  constructively  evicted  by  virtue  pf 
the  action  of  thp  landlord  in  rendering  th$ 
prepjjses  unfit  for  the  cpnduct  of  the  l)ugi? 
ness  iox  which  tbey  wgre  leased,  the  tenant 
is  entitled  to  recover  as  damages  expenses  in? 
curred  by  }^im  in  ^removing  from  the  prenjises, 
tagethev  with  the  loss  of  timp  in  his  hu^iness 
resulting  from  the  eviction.  Wade  v.  Hemdl 
(Wis,),  7-59. J. 

A  tenant  who  has  been  unlawlvliy  evicted 
is  entitled  to  recover  as  damages  whatever 
loss  results  to  him  as  thp  natural  and  direct 
consequence  pf  thp  (andlord'a  wrongful  acts 
and  if  the  rental  yalue  of  the  premises  was 
greater  ths^n  the  price  he  agreed  to  pay,  he 
may  recover  the  excess  ajjdi  in  addition 
thereto,  any  other  loss  directly  caused  by  the 
evietip^i,  such  as  the  expense  of  rempval  to 
another  place.  McEJlvaney  v.  Smith  (ArH.)> 
6,-4581. 

Where  the  tenant  of  a  farm  is  unlawfully 
evicted  in  the  ni'<idle  of  winter  under  pir- 
cumstances  compelling  him  to  sepk  a,  tem- 
por£iry  abodp  to  shel^r  'I's  family  until  hf 
can  find  a  ^uitabje  farfn  tp  rent,  he  may  g9g- 
aiblv   be  entitled  to  recover*  as  damages  the 
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cost  of  tjie  spQojid  removal  as  jvell  as  of  jthe 
first,    McElvaniey  v.  Smith  <Ark;.),  fr-458. 

j.  Nuisances. 

Aa  ordinance  providing  that  "  no  owner  or 
occupant  or  other  person  having  the  control 
or  management  of  premises  shall  allow  any 
nuisance  to  exist  or  remain  on  the  premises  " 
must  he  construed  to  be  directed  only  at  per- 
sons who  at  the  time  have  control  or  man- 
agement of  the  premises  and  allow  a  nuisance 
to  exist  and  remain  thereon;  and  the  owners 
of  premises  who  are  not  the  occupants  in 
possession  and  control  cannot  be  held  guilty 
under  tfie  ordinance.  People  «.  Kent  (Mich-). 
14-Ja08. 

On  the  joint  conviction  of  several  tenants 
for  the  violation  of  an  ordinance  prohibiting 
the  maintenance  of  a  nuisance,  no  error  is 
eommitted  in  imposing  a  fine  on  the  teoants. 
People  V.  Kent   <Mieh.),   14-208. 

In  a  prosecution  for  the  violation  of  such 
oi'dinance,  the  joint  conviction  of  the  tenants 
and  owners  of  premises  is  not  prejudicial 
error  as  to  the  tenants,  although  the  convic- 
tion has  to  be  vacstted  and  set  aside  as  to  the 
owners.     Peopfc  4;.  Kejnt  dMieh.),  14-208. 

6  Ebnt. 
a.  Ri^ts  apd  li^ijities  in  gejijiera}. 

ItiabUity  of  lessee's  surety.  —  The  sale 
of  part  of  leased  premises  by  the  lessor 
witTioul  the  consent  or  knowledge  of  the 
lessee's  surety  discharges  the  latter,  though 
the  lease  gives  the  lessor  the  right  to  sell  the 
entire  premises  on  the  giving  of  a  specified 
flotice.    Stern  v.  Bawyer  (Vt.),  <)-356. 

A  surety  for  the  lessee  in  the  lease  of  a 
hotel  is  discharged  by  the  lessor's  breadi  of 
his  corenants  to  repair  and  furnish,  though 
the  lessee  takes  possession  of  the  property  not- 
withstanding sueh  breach.  Stern  v.  Sawyer 
(Vt.),  6-356. 

Deposit  by  tenant.  —  In  a  lease  contract 
an  owner  undertook  to  erect  a  building  and 
let  it  to  a  tenant  for  five  years  at  a  stipulated 
rental  payable  monthly,  the  tenant  to  make 
an  advance  payment  of  $4,200,  to  be  applied 
■on  the  fifth  year's  rent.  The  advance  pay- 
ment was  made,  the  building  erected,  and  it 
Tvas  occupied  for  some  time  by  the  tenant, 
who  paid  the  accruing  rentals.  Before  two 
years  of  the  term  had  expired  default  was 
made  in  the  payment  of  rent,  and  because  of 
the  nonpayment  of  rent  the  landlord  took  pos- 
session of  the  premises  and  also  of  property 
belonging  to  the  tenant,  and  relet  the  prem- 
ises at  a  reduced  rent.  The  tenant  brought 
an  action  to  recover  the  deposit  advanced,  and 
the  landlord  cflaimed  that  it  was  pa-rt  per- 
formance of  a  violated  contract  and  laiat  he 
was  therefore  entitled  to  retain  it.  Held, 
that  the  deposit  coi;ld  noj;,  under  the  circjim- 
stanees,  be  regarded  as  liquidated  damages, 
and  tha/t  when  the  land^orjl  (elected  to  di^os- 
sess  the  tenant  he  temiinated  the  lease  ^nd 
ended  the  oblig«.tion  lOf  ifch^  tenant  |U]»der  at 
for  ihe  remaindier  o|  the  term,  laad  w#s  jiot 
entitled  to  retain  the  depotwt,  exicept  «o  much 
of  it  as  Vifts  necessary  to  pay  the  rentals 


which  had  accrued  whep  possession  was  taken. 
Cunningham  v.  Stpckon  (Kan.),  19-212. 

Inability  of  tenant  to  use  premises 
for  purposes  intended.  —  Notwithstand- 
ing the  fact  that  |n  a  flve-year  lease  of  a 
hotel  the  leased  premises  are  described  aa 
consisting  of  "  the  corrjdor,  office,  bar,  barber 
shop,  cigar  stand,  billiard  room,  on  the  first 
floor,  boijer  house  a^d  kitchen  fronting  on 
Ellis  street,  the  secopd,  third,  fourth,  and 
fifth  stories  of  the  hotel  proper,  the  open 
court  on  the  secon,d  floor,  the  open  courts 
fronting  on  Ellis  street,"  and  that  it  is  pro- 
vided therein  that  the  lessee  may  sublet  the 
news  stand,  cigar  stand,  barber  shop,  billiard 
room,  apd  barroom,  and  that  if  he  shaU  do  so, 
such  part  of  the  premises  subleased,  and  espe- 
cially the  bar  and  billiard  rooms,  shall  be 
kppt  free  from  disorder,  and  ^naintaipe,4  in 
an  orderly  a^d  reputable  mai>ner,  the  pas- 
sage by  the  legislature,  after  the  commence- 
ment of  such  lease,  of  an  act  prohibiting  the 
sale  of  alcoholic,  spirituous,  malt,  or  intoxi- 
cating liquors,  which  prevents  the  use  of  the 
barroom  for  the  purpose  of  conducting  such 
business,  does  not,  in  the  absence  of  aijy  pro- 
vision in  the  lease  for  that  purpose,  entitle 
the  lessee  to  a  reduction  or  proportional 
abatement  of  the  agreed  rental.  iLawrence  v. 
White  (Ga.),  15-1097. 

Premises  used  for  immoral  purposes. 
—  If  a  house  be  let  with  intent  that  it  shall 
be  used  for  the  purpose  of  prostitution,  the 
landlord  cannot  recover  the  rent.  But  if  the 
lease  he  for  lawful  uses,  and  the  circum- 
stances do  not  show  the  transaction  to  be 
colorable  or  a  cloak  to  conceal  the  illegality 
of  the  contract,  subsequent  knowledge  by  the 
laijdlgrd  of  the  immoral  use  to  which  the 
tenant  has  subjcicted  the  premises  wilj  not 
jnyalidate  the  lease  or  precL^de  the  landlord 
from  collecting  the  r.ejit.  If,  however,  the 
landlord,  after  he  is  njg4e  aware  of  the  ill^al 
use  of  his  pi-emises,  does  any  a^rmatiye  act 
indicating  his  sanction  of  the  illegal  pi^^e- 
tioes  of  his  tenant  he  becom^es  m  pari  ^Uoto 
with  hiisfi.  and  courts  will  not  lew}  any  aid  in 
the  colleeticni  of  the  rent.  Eessler  «;.  Pear- 
son (Ga.),  8-180. 

b.  Determination  of  amount. 

Appraisement,  ^  An  objection  to  tjje 
■cwnpetency  of  an  appraiser  appointed  under 
the  terms  of  a  lease  to  appraise  the  leased 
property  for  the  pnrpose  of  fixing  the  rent,  if 
known  at  the  time  of  the  heaving  before  the 
appra^sens  and  not  made  at  that  time  is 
waiyed,  and  cannot  afterwards  be  raised  in 
a  proce;eding  to  set  aside  the  appraisemeot. 
Chicago  Auditorium  Assoc.  «'.  Corporation  of 
Fine  Arts  BUlg.  (III.),  18-2,53. 

An  appraiser  appointed  mder  a  lease  to 
ftppwse  the  leased  property  for  the  puj-pose 
s^  flying  the  xeni  is  not  disqualified  jbecanae 
he  owns  pMpeirty  in  tjie  imnjediate  neJ^biOir- 
hoqd.  Chjtcaigo  Auditoriuw  Assoc.  fS-  iCorpwa- 
tion  of  Fine  Arts  Bldg.  ,(111.),  18-253. 

Evidence  considered  and  held  sufiS^ent  to 
pIjow  that  a  prosriflion  jn  a  lease  of  a  leity  lot 
for  iftxing  the  rent  by  a  periodical  appraise- 
ment of  the  "dciiniscd  pre)Wi'=;c'j "  meanit  fUiat 
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the  entire  lot  should  be  appraised,  and  not 
that  the  appraisement  should  exclude  a  por- 
tion of  the  lot  as  to  which  the  lessor  had  re- 
served certain  rights.  Chicago  Auditorium 
Assoc.  ■».  Corporation  of  Fine  Arts  Bldg. 
(111.),  18-253. 

In  determining  whether,  in  a  lease  of  a  city 
lot,  a  provision  for  a  periodical  appraisement 
of  the  "  demised  premises "  as  a  basis  for 
fixing  the  rent  referred  to  the  entire  lot,  or 
only  to  the  portion  of  which  the  lessee  had 
the  exclusive  possession  (certain  rights  to  a 
part  of  the  lot  having  been  retained  by  the 
lessor),  the  court  is  not  governed  alone  by 
the  rules  applicable  to  exceptions  and  reserva- 
tions in  leases  but  'will  proceed,  as  in  the  case 
of  the  construction  of  other  contracts,  to  as- 
certain and  give  effect  to  the  intention  of  the 
parties.  Chicago  Auditorium  Assoc.  ('.  Cor- 
poration of  Fine  Arts  Bldg.  (111.),  18-253. 

c.  Distress. 
( I )   In  general. 

Rigbt  to  maintain.  —  The  cessation  of 
the  relationship  of  landlord  and  tenant  does 
not  destroy  the  statutory  remedy  by  distress 
as  to  rent  theretofore  accrued.  Owens  v.  Wil- 
son (Fla.),  19-267. 

Second  distress.  —  Distress  for  rent  held 
void,  and  therefore  that  a  second  distress 
would  lie.     Grunnell  v.  Welch  (Eng.),  3-819. 

Ne-w  trial.  —  New  trials  may  be  granted 
in  distress  proceedings.  Owens  v.  Wilson 
(Fla.),  19-267. 

(2)   Seizure  of  property  of  stranger. 

Remedies  of  owner.  —  A  landlord  may 
distrain  for  rent  on  the  goods  of  a  stranger 
found  on  the  leased  premises,  including  goods 
of  a.  subtenant  or  goods  of  a  tenant  or  sub- 
tenant which  are  subject  to  a  mortgage;  but 
a  stranger  whose  goods  are  so  levied  upon  is 
entitled  to  redeem  them,  and  to  be  reimbursed 
by  the  tenant,  or,  if  they  are  sold,  he  can 
recover  their  value  from  the  tenant  by  action. 
Swartz  V.  (Jottlieb-Bauern-Schmidt-Straus 
Brewing  Co.  (Md.),  16-1156. 

Iiiability  of  tenant.  —  Where  a  sub- 
tenant of  leased  property  gives  a  chattel 
mortgage  on  certain  goods  located  on  the 
premises  to  a  third  person,  and  afterwards 
defaults  in  payment  of  the  debt  secured  by  the 
mortgage,  and  surrenders  the  leased  premises 
to  the  original  lessee,  and  the  latter,  with 
knowledge  that  the  landlord  is  about  to  dis- 
train for  rent,  refuses  to  deliver  the  key  of 
the  premises  to  the  chattel  mortgagee  upon 
demand,  and  thereby  prevents  such  mortgagee 
from  removing  the  mortgaged  property  and 
certain  other  property  belonging  to  him  from 
the  premises,  and  all  of  the  property  is  levied 
upon  and  sold  under  distress  for  rent  against 
the  original  lessee,  the  latter  is  liable  to  the 
mortgagee,  in  an  action  of  trover,  for  the 
value  of  the  property.  Swartz  v.  Gottlieb- 
Bauern-Schmidt-Straus  Brewing  Co.  (Md.), 
16-11.56. 

In  such  an  action,  an  instruction  that  the 
refusal  of  the  lessee  to  deliver  the  key  of  the 
premises  to  the  chattel  mortgagee  was  not  a 


taking  of  possession  or  conversion  of  the  prop- 
erty, is  properly  refused.  Swartz  v.  (Jottlieb- 
Bauern-Schmidt-Straus  Brewing  Co.  (Md.), 
16-1156. 

Dnty  o£  tenant  to  protect  stranger's 
property.  —  In  such  a  case  it  is  the  duty 
of  the  tenant  to  protect  the  property  from 
seizure  irrespective  of  any  privity  between 
himself  and  the  chattel  mortgagee,  and  there- 
fore, in  an  action  of  trover  brought  by  the 
mortgagee,  an  instruction  that  it  was  not  the 
duty  of  the  defendant  to  protect  the  property 
from  seizure,  as  there  was  no  privity  of  con- 
tract or  estate  between  him  and  the  owner,  is 
properly  refused.  Swartz  v.  Gottlieb-Bauern- 
Schmidt-Straus  Brewing  Co.   (Md.),  16-1156. 

Measure  of  damages  In  action  for 
conversion.  —  In  such  an  action  the  defend- 
ant cannot  complain  of  an  instruction  as  to 
the  measure  of  damages  which  authorizes  the 
jury  to  consider  the  price  realized  on  the  sale 
of  the  property  as  evidence  of  its  value. 
Swartz  V.  Gottlieb-Bauern-Sclunidt-Straui 
Brewing  Co.  (Md.),  16-1156. 

7.  Re-Entry  and  Recovery  of  Possession. 

Rights  of  landlord  after  forfeiture. 

—  Wliere  a  lease  provides  for  a  forfeiture  for 
nonpayment  of  rent  and  gives  the  landlord  the 
right  to  re-enter  with  or  without  process  of 
law,  the  act  of  the  landlord  in  shutting  off 
the  heat  from  the  tenant's  apartment  after 
such  forfeiture  is  within  the  rule  that  a  land- 
lord who  has  the  right  to  re-enter  on  a 
breach  of  the  tenant's  covenant  may  render 
the  tenement  iminhabitable  and  that  where 
he  uses  no  unnecessary  force  in  making  the  re- 
entry, such  act  confers  no  right  of  action  on 
the  tenant.     Howe  v.  Frith  (Colo.),  15-1069. 

In  such  a  case  the  tenant  is  also  estopped 
from  claiming  any  damages  which  he  may 
have  sustained  by  the  shutting  off  of  the  heat 
from  the  apartment  if  he  has  stipulated  in 
the  lease  that  in  case  he  is  dispossessed  from 
the  premises  by  reason  of  a  forfeiture  for  non- 
payment of  rent  he  will  maintain  no  action 
for  trespass  or  any  similar  action.  Howe  ». 
Frith  (Colo.),  15-1069. 

The  fact  that  after  such  forfeiture  the 
landlord  was,  at  the  instance  of  the  tenant, 
enjoined  from  re-entering  the  premises,  does 
not  render  him  liable  for  shutting  off  such 
heat,  and  does  not  relieve  the  tenant  from  the 
covenant  whereby  he  waived  his  right  of  ac- 
tion against  the  landlord.  Howe  v.  Frith 
(Colo.),  15-1009. 

Damages  for  holding  over.  —  The  dam- 
ages awarded  to  a  landlord  for  the  detention 
of  the  premises  by  the  tenant  after  the  ex- 
piration of  the  term  do  not  arise  out  of  con- 
tract, but  are  indemnity,  and  compensation  is 
the  proper  measure.  Murtland  v.  English 
(Pa.),  6-339. 

8.  Estoppel  to  Dent  Landlord's  Title. 

One  who  goes  into  possession  of  land  as  the 
tenant  of  another  cannot  set  up  title  adverse 
to  the  landlord  without  a  surrender  of  the 
premises  to  the  landlord;  but  if  a  tenant  thus 
in  possession  expressly  agrees  to  pay  rent  to 
another  for  a  given  time,  for  a  consideration. 
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he  will  be  bound  by  these  tprms,  but  after  the 
expiration  of  the  time  fixed  by  the  agreement 
no  promise  to  pay  rent  will  be  implied  and 
the  tenant  may  deny  liability  for  the  rent 
after  that  time,  though  he  remains  in  possess- 
ion of  the  premises  as  the  tenant  of  the  per- 
son who  placed  him  in  possession.  Hodges 
V.  Waters  (Ga.),  4-106. 

Where  a  landlord  files  a  bill  in  equity  to 
set  aside  on  the  ground  of  fraudulent  pro- 
curement a  judgment  rendered  against  his 
tenant  in  an  action  of  ejectment  to  which 
the  landlord  was  not  made  a  party,  and  such 
bill  raises  no  question  as  to  the  landlord's 
title,  the  action  of  the  court  in  dismissing 
the  bill  does  not  constitute  a  decision  that 
the  landlord  has  no  title,  nor  does  it  estop 
those  claiming  under  him  from  bringing  an 
action  of  ejectment  against  the  successful 
plaintiff  in  the  former  action  of  ejectment. 
Eldred  v.  Johnson   (Ark.),  5-59. 

Judgment  rendered  in  an  action  of  eject- 
ment against  a  tenant,  where  the  landlord  is 
not  made  a  party,  is  not,  in  respect  to  the 
title  to  the  land,  binding  upon  either  the  land- 
lord or  those  claiming  under  him.  Eldred  v. 
Johnson  (Ark.),  5-59. 

9.  Actions  fob  Bbeach  of  Covenants. 

AniTrer  or  plea.  —  In  an  action  for 
breach  of  covenant  in  a  lease  in  that  the  de- 
fendant did  not  surrender  the  premises  at  the 
expiration  of  the  lease  in  as  good  condition  as 
they  were  when  taken,  a  plea  that  the  de- 
fendant has  not  broken  his  covenant  —  non 
inf regit  conventionem  —  is  not  a  proper  plea 
because  it  pleads  a  negative  to  a  negative, 
but  such  plea,  though  informal,  is  not  im- 
material, and  is  sufficient  to  sustain  a  verdict 
and  is  good  upon  motion  in  arrest.  Drouin 
V.  Wilson  (Vt.),  13-93. 

Where  in  an  action  for  breach  of  covenant 
in  a  lease  it  is  alleged  by  the  plaintiff  that 
the  breaking  a  plate-glass  window  in  the 
leased  building  was  not  due  to  any  of  the 
causes  of  damage  excepted  in  the  covenant  to 
surrender  the  building  in  good  condition,  a 
plea  of  non  infregit  conventionem  admitting 
the  leaving  of  the  broken  window  unrepaired-, 
but  alleging  that  the  window  was  broken  in 
the  course  of  the  ordinary  wear  of  the  build- 
ing, which  was  an  excepted  cause  of  damage, 
is  a  traverse  of  an  essential  allegation  of  the 
declaration  and  places  the  burden  of  proving 
the  issue  on  the  plaintiff.  Drouin  v.  Wilson 
(Vt.),  13-93. 


LANDOWNERS. 

Adjoining  landowners,  see  Adjoining  Lard 

OWNBBS. 


LANGTTAOE. 

Advertisements  for  bids  for  public  work,  see 
Municipal  Corporations,  7  d. 

Defamatory  language,  see  Libel  and  Slan- 
vtx,  2. 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  fiO. 


Effect  of  indefinite  language  in  statute,  see 

Statutes,  2. 
Following  language  of  statute  in  indictments, 

see  Indictments  and  iNroBMATioNs,  4. 
Natural  meaning  of  language  in  contract,  see 

Contracts,  3  a. 
Opinion  evidence  as  to  meaning  of  language, 

see  Criminal  Law,  6  n  ( 7 ) . 
Use   of   improper   language   in   argument   of 

counsel,  see  Trial,  4. 
Use  of  Latin  words  in  instructions,  see  Crim- 
inal Law,  6  q  (1). 
Words  spoken  in  foreign  language  as  libelous, 

see  Libel  and  Slander,  4  e  ( 1 ) . 


LAPSE. 

Of  legacies,  see  Wills,  10  g. 


LAPSE  OF  TIME. 

Acquisition  of  title  by  thief  by  lapse  of  time, 
see  Larceny,  9. 


LARCENY. 

1.  Nature  and  Elements  of  Offense. 

1042. 

a.  In  general,  1042. 

b.  Intent,  1042. 

e.  Title  to  property,  1042. 

2.  Subjects  of  Labcent,  1042. 

a.  Illuminating  gas,  1042. 

b.  Undelivered  check,  1042. 

c.  Railroad  tickets,  1043. 

d.  Property  of  Indian,  1043. 

e.  Property  kept  for  unlawful  pur- 

pose, 1043. 

3.  Character  of  Taking,  1043. 

a.  Obtaining  goods  by  trickery,  1043. 

b.  Procuring  another  to  take,  1043. 

c.  Purchasing  stolen  property,  1043. 

d.  Converting    article    concealed    in 

goods  purchased,  1043. 

e.  Taking  by  procurement  of  owner, 

1043. 

4.  Who  Mat  Commit,  1044. 

a.  Husband  of  owner,  1044. 

b.  General  owner  of  goods  in  transit, 

1044. 

5.  Indictment  ob  Information,  1044. 

a.  Description  of  property,  1044. 

b.  Ownership  of  property,  1044. 

c.  Value  of  property,  104S. 

d.  Time  and  place  of  larceny,  1045. 

e.  Charging  more  than  one  offense, 

104S. 

6.  Tbial,  1045. 

a.  Evidence,  1046. 

(1)  Presumptions,  1045. 

(2)  Admissibility,  1045. 

(3)  Sufficiency,  1046. 

(4)  Questions  for  jury,  1047. 

(5)  Variance,  1047. 

b.  Instructions,  1048. 

c.  Verdict,  1048. 

d.  Sentence  and  punishment,  1049. 
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7.  AppeaiL,  1048. 

8.  Validity  of  Statutes,  1049. 

9.  CrviL  Liability  of  Thief,  1049. 

See  Embezzlement;  Receiving  STOLEjif  Pbop- 
ebtt. 

Accessory  after  the  ^act,  see  Accessobies  and 
Otheb  Pabticipants  in  Cbjme. 

Accomplice  testimony,  see  Accomplices, 

Contracts  to  procure  return  of  stoleji  prop- 
erty, see  CoNTBACTS,  4  j. 

Conviction  of  larceny  under  indictment  for 
robbery  and  larceny,  see  Criminal  Lav7, 
6r'(4). 

Liability  of  master  for  tlieft  of  servants,  see 
Masteb  and  SfsvA.^i:,  4  c. 

Theft  of  decoy  letter,  see  Post  Office. 

1.  Natube  and  Elements  op  Offense. 

a.  In  general. 

Under  the  New  York  statute  defining  lar- 
ceny as  the  itakdng  of  property  witlh  -in/tent 
to  deprive  or  defraud  the  true  owner,  and 
the  statute  providing  that  "  upon  an  indict- 
ment for  larceny  it  is  a  sufficient  defense 
that  the  property  was  appropriated  openly 
and  avowedly,  under  a  claim  of  title  preferred 
in  good  faitn,  even  though  such  claim  is  un- 
tenable," the  appropriation  of  a  corporation's 
money  to  reimburse  one  of  its  officers  the 
amount  paid  by  him  as  a  contribution  to  the 
campaign  fund  of  a  political  party  in  behalf 
of  the  corporation  does  not,  in  the  absence 
of  a  statute  prohibiting  a  (Corpftration  from 
making  such  contributions,  render  the  officer 
to  whom  the  pay/Bient  is  made  guilty  of 
larceny,  where  the  ofBoer  made  the  campaign 
contribution  under  the  honest  belief  that  he 
was  benefiting  the  corporation,  and  without 
deriving  any  peraonjij  advantage  therefrom, 
and  his  claim  for  reimbursement  is  openly 
presented  and  paid;  and  this  is  so  though  the 
corppratjon  has  np  right  under  the  law  of 
its  existence  to  agree  jto  make  contributions 
for  political  .campaign^.  People  ex  rel.  Per- 
kins V.  Moss  (N.  Y.),  10-309. 

It  is  larceny  for  a  person  who  has  knowl- 
edge of  a  bailee's  interest  in  property  to  ob- 
tain the  property  from  the  bailee  with  the 
felonious  intent  of  stealing  it.  Aldrich  v. 
People  fill.),  8-284. 

A  person  who  obtains  property  from  the 
owner  or  custodian  theretrf  by  some  sort  of 
trick  or  device  for  the  purpose  of  stealing 
and  converting  the  property  to  his  own  use 
is  guilty  of  larceny.  Aldrich  v.  People  (111.), 
8^,284. 

One  who  receives  a  check  from  another  to 
invest  the  proceeds  in  property  for  the  latter 
does  not  acquire  title  to  the  prpcgeds,  and 
a  misappropriation  pf  the  same  rby  him  con- 
stitutes Jaroeny.apd  not  embezzlement.  Hunt 
V.  State  (Ark.),  2-33. 

Distinction  between  llirceny  and 
false  rpretenses.  —  If  one  .Obtains  posses- 
sion of  the  property  of  another  by  fraud, 
and  the  owner  intends  to  .part  with  the  title 
as  well  as  the  possession,  the  offense  is  that 
of  obtaining  property  hy  false  pretenses;  but 
if   the    possession   is   fraudulently    obtiiined. 


with  intent  upon  tlie  part  of  the  person  ob- 
taining it  to  convert  it  to  his  own  use,  smd 
the  owner  intends  to  part  with  the  possession 
merely'and  not  the  title,  the  offense  is  lat- 
ceny.    State  v.  Buck  (Mo.),  2-1007. 

Acquittal  ot  Teceivinc  etolei*  sood* 
as  bar  to  vwoaepntXon  for  larcenr.  ~ 
An  acquittal,  by  a  court  having  jurisdiction 
of  the  offense,  on  a  ehSirge  of  ffeceiying  stolen 
goods  is  a  bar  to  »  wibs^egjient  proseotttion 
for  larceny  of  the  gOQ^,  Tphere  a  statute 
i(Cre«.  St.  Conn.,  §  1210)  provides  that  a  re- 
ceiver of  stolen  gpa.ds  shall  he  prosecuted  and 
punished  in  >the  same  manner  as  the  person 
Avbo  committed  the  theft.  State  v.  Fox 
iConn.^,  19-682. 

b.  IjBtent. 

Larceny  is  the  felonious  taking  of  t^e  prop- 
erty of  another  against  his  win  with  the  m- 
tent  to  convert  it  to  the  use  of  the  taker  or 
a  tliird  person.  Personal  gain  to  the  ^aker 
is  not  an  essential  clement  of  the  offenscj  the 
intention  to  deprive  the  owner  of  his  projel'ty 
being  sujficienir.  Canton  Na-t.  Bank  ».  Ameri- 
can bonding,  etc.,  Co.  (Idd.),  18-^. 

In  a  prosecution  under  the  Oklaboma  stat- 
ute for  larceny,  an  instruction  defining  what 
facts  the  jury  should  find  to  constitute  the 
offense  is  erroueojis,  if  it  opiita  the  I'eqmre- 
ment  of  the  statute  tb»t  the  taking  of  the 
property  by  vtfie  defendant  must  have  been 
"  with  the  intent  to  appropri$,te  the  same  for 
hiis  own  use  and  benefit."  Miller  v.  Okla- 
homa (U.  S.),  9^89. 

j^ppEopTi«it|on  of  l^s^  .g094«-  ■:-  A 
finder  of  lost  gQode  is  not  guilty  of  laceeny 
tfeereof,  where  he  has  no  felonious  intent  te 
withhold  them  from  the  owner  at  the  time 
they  are  found,  thongh  he  afterwards  appro- 
priates them  to  his  own  use.  Brewer  ». 
iState  (Ark.),  20-1379. 

c.  Title  to  property. 

It  is  not  essential  to  the  crime  of  larceny 
that  the  person  from  whom  the  property  is 
taken  should  have  the  actual  right  ot  .posses- 
sion.    Rex  u.  Beboning  (Ont.),  ,13-491. 

2.  Subjects  of  Labceny. 
a.  Illuminating  gas. 

.Oas  nsefl  for  illuminating  aii4  Iieat^ng  pur- 
poses may  be  the  subjecjt  of  larcMjy.  .Wopds 
t).  people  (111.),  6-736. 

The  crime  of  larceny  is  a  separate  and  dis- 
tinct offense  from  that  created  by  the  Illinois 
statute  making  it  unlawful  to  tamper  with 
a  gas  meter  with  the  view  of  consuming  or 
utilizing  the  gas  without  having  it  registered 
by  the  meter,  and  therefore  one  eharged  \(ith 
unlawfully  abstracting  gas  from  the  pipes 
should  be  prosecuted  for  larceny  and  not 
under  such  statute.  Woods  v.  People  (111.), 
6-736. 

b.  Undelivered  check. 

An  unideliverejd  -<i^^  may  ,\^  ,Uje  jfubject 
of  larceny  under  ar,ii}sle  8Q6  of  the'pe^.^jfode 
of  Texas,  which  provides  that  w  term 
"property,"  as  used, in  relation  to  tne,i;rjme 
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pf  tlipft,  includes  finy  writing  pQiitajnipg  evi- 
(jence  of  existing  debt,  contrapt,  liability, 
promise  or  ownership  qf  property,  real  or 
personal  an(J,  in  a  general  way,  pvery  article 
commonly  known  as  and  called  personal 
property,  and  all  writings  of  evpry  descrip- 
tion, provided  such  property  possesses  any 
ascertainable  value.  Wprshaqi  V-  State 
(Tex.),  18-134. 

C:  liailroad  tipkets. 

Tickets  issued  by  a  railroad  company  and 
authorizing  the  transportation  of  the  owner 
between  certain  points  on  such  railroad  or 
its  connecting  lines  are  property  which  is  the 
subject  of  theft.  Patrick  v.  State  (Tex.), 
14^177. 

d.  Property  of  Indian. 

The  taking  of  hay,  under  circumstances  of 
lareeny,  from  an  Indian's  premises  forming 
a  part  of  an  Indian  reserve,  is  theft  regard- 
less of  any  right  of  possession  by  the  Indian 
by  location  of  title  under  the  Canada  Indian 
Act,  or  the  right  of  the  superintendent  of 
Indian  affairs  to  prevent  the  removal  of  the 
property.     Rex  v.  Beboning  (Ont. ),  13-491. 

e.  Property  kept  for  unlawful  purpose. 

Property  kept  for  an  unlawful  purpose, 
such  as  gambling  paraphernalia  or  iiitoxi- 
caj;ing  Jiqiiors  kept  for  sale  in  violation  of 
tlie  Jaw,  may  be  the  subject  of  larceny.  Os- 
bpr»e  i:  State  (Tenn.),  5-797. 

A  pistol  may  be  the  subject  of  Jareeny,  not- 
withstaiiding  a  statute  prohibiting  the  sale 
but  not  tlje  ownership  of  pistols,  as  such 
statute  does  not  destroy  the  actual  value  of 
pistols,  though  it  may  prevent  them  frqpi 
paving   a   market    value.     Osborne   v.    State 

(Tenn.),  5-797. 

3.  Chabacteb  of  Taking. 
a.  Obtaining  goods  by  tricker 

Where,  with  the  felonious  intent  to  steal, 
a  person  shifts  the  checks  on  trunks  while 
they  are  in  the  possession  of  a  transportation 
company,  and  by  virtue  of  this  trick  obtains 
possession  of  a  trunk  belonging  to  another 
person,  and  converts  the  trunk  and  its  con- 
tents to  his  own  use,  he  is  guilty  of  larceny, 
notwithstanding  the  fact  that  the  transporta- 
tion company,  being  deceived  by  the  trick, 
delivers  the  trunk  to  him  voluntarily. 
Aldrich  v.  People  (111.),  8-284. 

Where  the  owner  of  goods  parts  with  both 
the  possession  and  the  title  without  expect- 
ing the  goods  to  be  returned  to  liim  oj:  to 
be  disposed  of  in  accordance  with  his  direc- 
tions, neither  the  taking  nor  the  conversion 
of  the  goods  apiounts  to  larceny,  even  though 
tne  owner  is  induced  to  part  with  the  title 
and  possession  through  the  fraud  and  mis- 
representation of  the  person  to  whom  the 
goods  are  delivered.  But  if  the  owner  merely 
parts  with  the  possession  and  retains  the 
title,  expecting  and  intending  that  the  goods 
shall  1)6  returned  to  him  or  shall  be  disposed 
of  in   some  particular  manner  agreed   upon, 


the  subsequent:  felonious  conversion  of  the 
property  will  relate  back  and  piake  the  tak- 
ing and  conversion  lareeny.  Aldrich  c. 
People  (111.),  8-284. 

b.  Procuring  another  to  take. 

The  taking  in  larceny  need  not  be  by  the 
hand  of  the  accused.  If  the  latter  procures 
a  person  innocent  of  any  felonious  intent  to 
take  the  goods  for  him,  his  oflFense  will  be 
the  same  as  if  he  had  taken  the  goods  him- 
self. Where  the  person  who  actually  takes 
the  property  is  also  guilty,  he  who  procured 
him  to  commit  the  larceny  is,  if  present, 
guilty  as  principal,  and  if  absent,  is  guilty 
as  an  accessory  before  the  fact.  Canton  Nat. 
Bank  v.  American  Bonding,  etc.,  Co.  (Md.), 
18-820. 

Where,  with  the  intent  to  steal,  a  wrong- 
doer employs  or  sets  in  rnotion  any  agency, 
animate  or  inanimate,  with  the  design  of 
effecting  a,  transfer  of  the  goods  of  another 
to  him  in  order  that  he  may  feloniously  con- 
vert or  steal  them,  and  in  pursuance  of  such 
agency  the  goods  come  into  the  hands  of  the 
wrongdoer  and  he  feloniously  converts  them 
to  his  own  use,  he  is  guilty  of  larceny,  and 
he  may  be  convicted  thereof  under  a  common- 
law  indictment  charging  the  felonious  taking 
and  carrying  away  of  the  goods.  Aldrich  v. 
People   (111.),  8-284.  ' 

c.  Purchasing  stolen  property. 

Under  a  statute  ip,aking  larcpny  and  j-e- 
ceiving  of  stolen  gopds  distjnet  offenses,  one 
who  has  had  nothing  to  do  with  the  theft  of 
an  article  does  not  become  a  participant 
therein  by  subsequently  purcjiasing  the  article, 
even  though  he  knows  that  it  has  been  stolen. 
State  V.  Moxley  (Ore.),  20-593. 

d.  Converting     article     concealed     in     goods 
purchased. 

Although  a  purchaser  of  an  article,  who 
finds  therein  and  appropriates  something  of 
a  nature  entirely  different  from  the  article 
purchased,  may  be  guilty  of  larceny,  such 
purchaser  is  not  necessarily  guilty  of  larceny 
if  he  appropriates  something  found  therein 
which  is  of  the  same  nature  as  the  article 
purchased,  notwithstanding  the  fact  that  the 
article  found  has  an  additional  value  for 
other  purposes.  People  v.  Hoban  (111.)  16- 
226. 

e.  Taking  by  procurement  of  owner. 

Where  a  person  procures  his  propej-J^y  to  be 
taken  Ijy  another  person  who  intends  to  com- 
mit la^-ceny,  or  delivers  his  property  to  such 
other  person,  the  element  of  trespass  is  want- 
mg,  and  the  crime  is  not  fully  consummated, 
no  matter  how  plain  the  guilty  purpose  of  the 
person  possessing  himself  of  tlfe  prpperty 
may  be.    Topolewski  v.  State  (Wis.),  10-627 

Where  the  owner  of  goods  practically  (ie- 
hyprs  them  to  a  would-be  thief  instead  of 
merely  placing  theni  where  the  latter  can 
readily  trespass  upon  t}ie  rights  of  the  owner 
by  taking  the  property,  one  of  the  essential 
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elements  of  larceny,  namely,  trespass,  is 
wanting.  Topolewski  v.  State  (Wis.),  10- 
627. 

The  owner  of  property  may  set  a  trap  to 
catch  one  whom  he  suspects  of  an  intention 
to  commit  larceny,  but  the  setting  of  such 
trap  must  not  go  further  than  to  afford  the 
would-be  thief  the  amplest  opportunity  to 
carry  out  his  purpose,  formed  without  such 
inducement  on  the  part  of  the  owner  as  to 
put  the  owner  in  the  position  of  consenting 
to  the  taking.  Topolewski  v.  State  (Wis.), 
16-627. 

Where  the  owner  of  property,  acting  him- 
self or  by  his  agent,  actually  or  constructively 
aids  in  the  commission  of  the  offense  of  tak- 
ing his  goods  as  intended  by  a  wrongdoer,  by 
performing  or  rendering  unnecessary  some 
act  in  the  transaction  essential  to  the  offense 
of  larceny,  the  would-be  criminal  is  not  guilty 
of  all  the  elements  of  the  offense.  Topolewski 
V.  State  (Wis.),  10-627. 

4.  Who  May  Commit. 
a.  Husband  of  owner. 

Under  the  Arkansas  constitution  a  husband 
may  be  convicted  of  larceny  of  the  wife's 
property.    Hunt  v.  State  (Ark.),  2-33. 

b.  General  owner  of  goods  in  transit. 

The  general  owner  of  goods  shipped  by  a 
common  carrier  may  be  guilty  of  larceny  by 
fraudulently  taking  them  from  its  possession 
with  the  intent  of  defeating  its  lien  upon 
them  for  the  transportation  charges.  Atchi- 
son, etc.,  R.  Co.  V.  Hinsdell   (Kan.),  13-981. 

5.  Indictment  ob  Information. 
a.  Description  of  property. 

In  eeneral.  —  In  an  indictment  for  lar- 
ceny, a  description  of  property  charged  to 
have  been  stolen  held  not  so  vague  and  in- 
definite as  to  require  a  quashal  of  the  in- 
dictment.   Peeples  v.  State  (Fla.),  4-870. 

Bank  notes  and  money.  —  By  the 
Florida  statute  bank  notes  and  money  are 
made  the  subject  of  larceny;  and  where  the 
required  degree  of  certainty  cannot  be  used 
in  specifying  the  pieces  or  denominations  of 
coins  stolen,  or  the  number  and  denomination 
of  bank  bills,  it  will  be  enough  to  state  that 
a  better  description  than  that  given  is  un- 
known to  the  prosecuting  solicitor  or  to  the 
grand  jury,  as  the  case  may  be.  Enson  v. 
State  (Fla.),  18-940. 

Railroad  tickets.  —  An  indictment  for 
the  theft  of  a  certain  number  of  railroad 
tickets  reading  from  one  stated  point  to  an- 
other and  of  specified  values,  which  fails  to 
allege  that  the  tickets  were  issued  by  a  named 
railroad  company  and  that  they  authorized 
transportation  between  the  points  indicated, 
is  fatally  defective.  Patrick  v.  State  (Tex.), 
14-177. 

Allegation  of  inability  to  eWe  par- 
ticular description.  —  In  a  prosecution 
for  larceny  under  the  plea  of  not  guilty,  an 
allegation  in  the  information  of  the  prose- 
cuting solicitor's  want  of  knowledge  of  a  bet- 


ter description  of  the  property  stolen  is  tra- 
versable and  the  subject  of  inquiry,  and  an  in- 
formation false  in  this  respect  will  not  sup- 
port a  conviction.  Enson  v.  State  (Fla.),  18- 
940. 

Where  in  a  prosecution  for  the  larceny  of 
bank  bills  and  notes  and  silver  specie,  the  in- 
formation alleges  that  a  more  particular  de- 
scription than  is  given  of  the  same  is  to  the 
prosecuting  solicitor  unknown,  the  accused 
may  upon  a  proper  showing  timely  made  move 
the  court  to  order  the  solicitor  to  give  such 
other  or  more  particular  description,  in  the 
natiire  of  a  specification  or  bill  of  particulars 
of  the  property,  as  may  have  been  acquired  by 
the  solicitor  after  filing  the  information,  and 
the  trial  may  be  suspended  until  this  can  be 
done.    Enson  estate  (Fla.),  18-940. 

In  a  prosecution  for  larceny  under  the  plea 
of  not  guilty,  where  the  information  alleges 
the  prosecuting  solicitor's  want  of  knowledge 
of  a  better  description  of  the  property  stolen, 
the  defendant  may  not  be  acquitted  upon 
proof  that  the  solicitor  could  easily  have 
known  a,  better  description  of  the  property 
stolen.  The  fact  that  the  solicitor  could 
have  easily  ascertained  a  better  description 
of  the  property  may  be  evidence  that  he 
knew  the  same,  but  it  is  not  conclusive,  and 
cannot  be  made  an  absolute  test  of  the  suffi- 
ciency of  the  allegation  that  he  did  not  know. 
Enson  v.  .State   (Fla.),   18-940. 

In  a  prosecution  for  larceny,  where  the 
information  alleges  that  a  more  particular 
description  of  the  property  is  unknown  to 
the  prosecuting  solicitor,  and  there  is  no 
evidence  that  the  solicitor  knew  a  more  par- 
ticular description  of  the  property  alleged  to 
have  been  stolen,  it  is  proper  for  the  court 
to  refuse  to  give  an  instruction  predicating 
defendant's  right  to  an  acquittal  on  the  fact 
that  the  solicitor  could  easily  have  known  a 
better  description  of  the  property  than  that 
given  in  the  information.  Enson  V.  State 
(Fla.),  18-940. 

Traversing  indictment  alleging  in- 
ability to  give  better  description.  — ' 
Where  an  indictment  for  stealing  a  domestic 
animal  fails  to  describe  fully  the  property 
alleged  to  have  been  stolen,  and  avers  that 
a  better  description  cannot  be  given,  such 
allegation  of  description  is  not  traversable, 
and  the  defendant  will  not  be  allowed  to  in- 
troduce evidence  tending  to  show  that  the 
grand  jury  did  have  or  could  have  obtained 
a  more  perfect  description.  Woodring  v. 
Territory  (Okla.),  2-85S. 

b.  Ownership  of  property. 

Actual  owner  or  bailee.  —  The  actual 
status  of  the  legal  title  to  stolen  property 
is  no  concern  of  the  third.  In  an  in- 
formation charging  larceny  the  title  to  the 
property  may  be  laid  either  in  the  owner  or 
the  person  in  whose  possession  it  was  when 
it  was  taken,  even  though  that  person  had 
stolen  it  from  some  one  else.  State  r.  Pigg 
(Kan.),  18-521. 

It  is  proper  in  a  prosecution  for  larceny 
to  describe  the  property  as  that  of  the  real 
owner  or  of  the  person  in  possession,  and  it 
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may  be  alleged  to  be  the  property  of  one  who 
is  in  possession  as  bailee,  agent,  trustee, 
executor,  or  administrator,  and  such  bailee, 
etc.,  may  be  alleged  to  be  the  owner  thereof 
by  name  without  describing  his  trust  charac- 
ter.   State  V.  Tillet    (Ind.),  20-1262. 

Property  of  wife  of  accused.  —  Under 
the  English  Married  Women's  Property  Act, 
an  indictment  for  stealing  a  wife's  separate 
property  is  insufficient  if  it  lays  ownership 
in  the  husband,  though  the  goods  were  stolen 
from  his  house  in  which  she  was  residing. 
Rex  V.  Murray  (Eng.),  6-161.  . 

Property  of  several  owners.  —  An  in- 
dictment charging  the  theft  of  various 
articles  of  property  belonging  to  different 
owners,  in  a  single  count,  must,  in  order  to 
avoid  duplicity,  show  that  all  of  the  prop- 
erty was  taken  at  the  same  time  and  place, 
and  that  the  taking  was  a  single  transaction. 
Peck  V.  State   (Tex.),  16-583. 

An  indictment  which  charges,  in  a  single 
count,  that  the  defendant  "  did  then  and 
there  unlawfully  and  fraudulently  take  from 
the  possession  of  Frank  Pape  one  bale  of  lint 
cotton,  and  did  then  and  there  fraudulently 
take  from  the  possession  of  William  McKay 
one  bale  of  lint  cotton^  .  .  .  the  said  two 
bales  of  cotton  being  then  and  there  re- 
spectively the  corporeal  personal  property  of 
and  belonging  one  bale  to  the  said  Frank 
Pape  and  one  bale  to  tlie  said  William  Mc- 
Kay," charges  but  one  offense,  and  is  not 
bad  for  duplicity.  Peck  v.  State  (Tex.), 
16-583. 

Fixtures  on  leased  premises.  —  The 
lessee  of  a  railroad  is  the  owner  of  fixtures 
detached  therefrom  where  the  lease  requires 
him  to  replace  all  parts  which  shall  wear 
out  or  be  removed;  and  therefore  an  indict- 
ment for  stealing  bond-wires  which  have 
been  detached  from  the  rails  properly  lays 
the  ownership  in  the  lessee.  State  v.  Fox 
(Conn.),  19-682. 

Property  of  corporation.  —  An  infor- 
mation for  larceny  is  insufficient  where 
it  charges  that  the  goods  alleged  to 
have  been  stolen  were  the  property  of  the 
"  Chicago,  Burlington,  and  Quincy  Railway 
Company,"  without  alleging  that  such  com- 
pany is  either  a  natural  or  artificial  person. 
State  V.  Clark   (Mo.),  18-1120. 

e.  Value  of  property. 

In  a  prosecution  for  stealing  a  domestic 
animal  under  the  Oklahoma  statutes  the  in- 
dictment need  not  allege  and  the  prosecution 
need  not  prove  the  value  of  the  property  al- 
leged to  have  been  stolen.  Woodring  v.  Ter- 
ritory  (Okla.),  2-855. 

d.  Time  and  place  of  larceny. 

Information  held  to  be  sufficient  in  its 
allegations  of  the  time  and  place  of  the  lar- 
ceny alleged.     Enson  v.  State  (Fla.),  18-940. 

e.    Charging   more   than   one   offense. 

Under  the  Iowa  statute  providing  that  an 
indictment  must  charge  but  one  offense,  an 
indictment  containing  counts  of  embezzlement 


and  larceny  charges  two  offenses,  and  a  con- 
viction thereunder  cannot  be  had  unless  the 
prosecution  is  required  to  elect  upon  which 
count  it  will  proceed.  State  v.  Finnegan 
(Iowa),  4-628. 

6.  Tbial 

a.  Evidence. 

( 1 )  Presumptions. 
Possession  of  stolen  goods.  —  Where 

it  is  shown  that  a  building  has  been  entered 
and  property  stolen  therefrom,  and  soon  there- 
after the  property  is  found  in  the  possession 
of  the  person  charged  with  entering  the 
building  with  intent  to  steal,  such  possession 
unexplained  may  warrant  the  jury  to  infer 
guilt  of  the  crime  of  entering  the  building 
with  intent  to  steal.  The  guilt  of  the  ac- 
cused does  not  follow  as  a  presumption  or 
conclusion  of  law  from  the  unexplained  pos- 
session of  property  recently  stolen,  but  an 
inference  of  guilt  as  a  matter  of  fact  may  be 
drawn  therefrom  by  the  jury  to  be  considered 
by  them  in  connection  with  the  other  evi- 
dence.    Thompson  t.  State   (Fla.),  19-116. 

The  possession  of  stolen  goods  shortly  after 
the  larceny  is  evidence  of  guilt.  State  v. 
Record   (N.  Car.),  19-527. 

Disappearance  of  property  from  ac- 
cnstomed  place.  —  The  disappearance  of 
property  from  the  place  where  the  owner  put 
and  kept  it,  without  his  knowledge  or  con- 
sent, is  evidence  that  it  has  been  taken  with 
felonious  intent.  Mason  v.  State  (Ind.),  18- 
1212. 

Intent.  —  In  a  criminal  prosecution  for 
larceny  the  accused  is  not  bound  to  satisfy 
the  jury  that  he  took  the  property  in  ques- 
tion under  an  honest,  though  mistaken,  be- 
lief as  to  ownership.  State  v.  Weckert  (S. 
Dak.),  2-191. 

(2)  Admissibility. 

Ownership  of  property.  —  Where,  in  a 
prosecution  for  the  larceny  of  a  calf,  the 
ownership  thereof  is  claimed  by  a  third  per- 
son, it  is  error  to  permit  tlie  prosecuting 
attorney  to  state  to  the  jury  that  the  de- 
fendant should  have  brought  a  civil  action 
to  recover  the  calf  in  controversy,  and  to 
permit  evidence  of  ownership  to  "be  intro- 
duced, especially  where  the  defendant  does 
not  claim  to  be  the  owner  of  the  property 
alleged  to  have  been  stolen.  Clampitt  r. 
United  States    (Ind.  Ter.),   10-1087. 

Statements  of  accused.  —  On  a  prose- 
cution for  larceny,  acts,  statements,  and  con- 
duct of  the  accused  at  the  time  when  the 
stolen  goods  were  found  in  his  possession,  or 
when  his  right  to  them  was  first  called  in 
question,  are  admissible  in  evidence  on  his 
behalf  as  a  part  of  the  res  gestw;  but  it  is 
otherwise  as  to  acts  performed  or  statements 
made  by  him  at  other  times,  and  which  are 
open  to  the  suspicion  of  being  part  of  his 
plan  of  defense.     Mason  v.  State  (Ind.),  16- 

In  a  prosecution  for  larceny  the  defend- 
ant may  give  in  evidence  statements  made 
by  him  while  the  stolen  property  was  in  his 
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pei^ge^^idfi  afld  before  Ke  knew  that  he  was 
A^dused  of  Udviiig  stdlen  the  saine,  to  the 
Effect  thdt  Such  prdperty  belonged  to  another. 
Stat^  *.  Whit#  (Vt.),  2-302. 

Offer  to  return  property.  —  Oh  a  prose- 
cution for  larceny,  an  offer  on  behalf  of  tlie 
accused  to  prove  tliat  the  latter  took  steps 
to  have  the  stolen  property  returned  to  its 
owner,  for  the  purpose  of  identification,  is 
properly  refused  where  the  evidence  shows 
that  the  acciised,  when  first  asked  about  the 
property;  made  a  false  statement  denying  all 
knoiwledge  of  it,  and  where  counsel,  in  mak- 
ing the  offer  of  proof,  does  not  state  whether 
the  steps  in  question  were  taken  by  the  ac- 
cused before  or  after  the  property  had  been 
found  in  his  possession.  Mason  v.  State 
(Irid.))  10-1212, 

Cirbiiidistdncea  bt  defendant.  —  Where 
larceny  of  money  is  at  issue,  evidenrie  tend- 
ing to  show  that  the  defeiidant  had  no 
mon^y  befoie  and  considerable  money  after 
the  larceny,  is  admissible  to  be  considered 
Vith  other  eircilmstanees  in  the  case.  Thomp- 
son vi  State   (Flii.),  19-116. 

P6i96asion  Of  money  correspobding  to 
description  of  tUat  stolen.  ■«■  Where 
money  found  on  a  defendant  corresponds  ih 
description  with  stolen  money  the  circuni- 
stances  may  be  relevant  in  an  issue  involving 
larceny  of  the  inoney.  Thompson  v.  State 
(Fla.),  19-116. 

Possession  of  otUe^  stolen  property. 
—  In  a  prosecution  for  th^  larceny  of  a  calf, 
evidence  that  two  calves  belon^ng  to  a  third 
person  were  recovered  from  the  defendant's 
pasture  a  day ,  or  two  before  his  arrest  for 
the  crime  fehargied,  is  inadmissible  to  show 
possession  6f  other  stolen  property,  in  the  ab- 
sence of  proof  that  thfe  calves  were  in  the 
possession  of  the  defendaiit,  or  that  they 
were  stolen  property,  as  such  evidence  is 
only  competent  when  it  connects  the  defend- 
ant with  the  crime  of  which  he  stands 
charged.  Clampitt  v.  United  States  (Ind. 
Ter.),  10-1087. 

Intoxication  of  accnsed,  —  In  a,  prose- 
cution for  larceny  it  is  not  erroneous  to  ex- 
clude evidence  that  the  defendant  was  drunk 
at  the  time  of  the  unlawful  taking,  unless 
such  evidence  is  offered  to  show  that  the 
defendant  was  so  drunk  as  to  have  been  in- 
capable of  forming  the  intent  to  steal,  as  it 
is  only  intoxication  of  the  latter  character 
that  constitutes  a  defense.  Eyan  v.  United 
States   (D.  C),  6-633; 

Condnct  of  other  charged  with  same 
offense.  —  Evidence  of  the  conduct  of  two 
of  three  persons  charged  with  feloniously 
breaking  and  entering  a  storehouse  and  steal- 
ing goods  therefrom,  is  not  admissible  against 
the  third  where  he  is  not  shown  to  have  been 
present  at  the  time  of  such  conduct,  or  to 
have  been  responsible  therefor.  Eaton  v. 
Commonwealth    (Ky.),  12-874. 

In  such  case  evidence  that  after  the  crime 
was  committed  a  small  amount  of  money  was 
found  in  the  trunk  of  one  of  the  defendants 
is  not  admissible  against  another  defendant, 
especially  where  the  money  is  not  identified 
as  taken  from  the  storehouse.  Eaton  r. 
Commonwealth    (Ky.),   12-874. 


(3)   Sufficiency. 

In  general.  —  £!vidence  examined  ^nd  held 
sufficient  to  sustain  a  conviction  of  general 
larceny  of  a  horse,  and  noi  of  a  lateeny  by 
lettering  and  branding.  State  v.  Moxley 
(Oie.),  20-593. 

Evidence  held  to  be  sufficient  to  support  a 
verdict  of  ghilty  of  ^rand  Islrceiiy.  Enson  v. 
State  (Fla.),  18-940. 

Where,  in  a  prosecution  against  A  and  B 
for  larceny,  there  is  satisfactory  proof  that 
A  followed  the  prosecuting  witness  into  a 
•crowded  street  car  and  picked  his  pocket, 
either  while  the^  were  in  the  act  Of  boarding 
the  car  or  immediately  thereafter  while  they 
were  standing  6h  the  rear  jjliitfdrm,  but  where 
the  only  evidence  tending  to  connect  B  with 
the  crime  is  the  testimony  of  the  prosecuting 
witness  to  the  effect  that  B  was  one  of  two 
men  who  "  jostled  "  him  when  he  endeavoifed 
to  go  inside  the  car,  and  "  backed  him  out  oil 
the  platform,"  and  there  is  no  evidende  to 
show  that  B  had  any  previous  association  or 
acquaintance  with  A,  or  that  he  boarded  the 
car  at  the  same  time  as  A  and  the  proseciitiilg 
^fritness,  and  where  his  identification  by  the 
prosecuting  witness  as  one  of  the  two  m^n 
who  jostled  the  latter  is  unsatisfactoiy,  a, 
judginent  of  conviction  against  ^lim  will  be 
revei'sed,  as  not  warranted  by  the  evidence. 
People  V.  Williams   (111.),  17-313. 

In  such  a,  case  as  that  above  considered, 
the  testimony  of  the  prosecuting  witness  that 
he  is  certain  that  the  defendant  A  is  the  per- 
son who  followed  him  in  boarding  the  car, 
because  he  looked  carefully  at  such  person  at 
the  time  aiid  noticed  certain  peculiarities 
aboiit  his  mouth  and  teeth,  coupled  with  the 
fact  that  such  witness  was  able  to  identify  A 
among  a  large  numfcer  of  other  persons,  with- 
out hesitation,  when  he  next  saw  him,  is  suf- 
ficient eviderice  of  A's  idehtity  to  warrant 
his  conviction,  the  prOOf  of  his  gtiilt  being 
sufficient  in  other  respects.  'Not  is  such 
proof  of  identity  ovefcoirie  by  the  fact  that 
the  prosecuting  witness  waS  unable  to  iden- 
tify A's  pictilfe  amoiig  others  Which  were 
shown  to  hitri  in  tlie  rogue's  gallery,  of  By 
the  adverse  testimohy  of  other  witnesses,  who 
claim  to  have  seen  the  thief  at .  the  time 
when  the  larceny  waB  cOmtaitted,  biit  whbse 
opportunity  of  identifyiiig  him  was  less  favor- 
able than  that  of  the  prosecuting  witness. 
People  V.  Wiliiarhs  (III.),  17-313. 

In  such  a  case,  evidence  examined  and  held 
sufficient  to  support  a  judgment  of  conviction 
against  the  defendant  A.  People  v.  Wil- 
liams  (111.),  17-313. 

On  a  prosecution  for  larceny,  where  the 
evidence  shows  that  the  accused  denied  any 
knowledge  of  the  whereabouts  of  the  stolen 
property,  but  that  such  denial  was  false,  and 
also  that  the  accused  was  near  the  place 
Where  the  theft  was  ebmmitted  at  or  abbut 
tlie  tinie  of  its  commission,  a  flhdingi  by  the 
trial  dourt  that  the  property  of  the  prose- 
cuting witness  was  stolen  and  that  the  ac- 
cused committed  the  latdeny  is  jiisfifled,  and 
will  not  be  disturbed  on  appeal.  Mason  v. 
State   (Ind.),  16-1212. 

Corpus  delicti.  —  The  corpus  delieti  in 
larceny,    like    other    facts    in   general,    may 
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be  established  by  cii-ciimstantial  evidence. 
Wliile  the  uneiiiiaihed  pqsse^Elidh  hf  one  per- 
Stik  of  the  goods  of  anotbet  is  not  c>f  itself 
sa£cient  to  proVe  that  a  Istrceny  has  been 
cdmhlitted,  yet  such  fdet,  ia  connection  With 
the  other  circuihststnces,  nlijr  be  suificient  for 
that  purpose.  Mason  v.  State  (Ind.),  16- 
12i2. 

ieieiii.  —  I'he  exclusive  possessioh  (Jf  stoleii 
property  socffl  after  the  larceny,  if  unex- 
plainM,  is  Sufficient  to  sustain  a  Contiction. 
Masoii  V.  State  (Ind.),  16-1212. 

Intent.  —  In  a  prosecution  for  the  larceny 
of  a  horSe  and  hii^^,  where  it  i^  tiotttSfided 
that  th6  evfdetace  iii  its  aspect  iflost  favorable 
to  guilt  fails  to  show  that  the  accused  t6ok 
the  horse  and  buggy  with  the  intent  of  de- 
pTiviiig  the  owner  pririnaneiitlj'  tif  his  pfop- 
erty,  but  shows  that  the  rig'  was  tdkeli 
nrefely  for  the  purpiose  6f  driving  it  soriie 
miles  and  then  abandoning  it,  evidence  ex- 
amined and  held  stlfBcient  to  support  a  firid- 
iilg  of  the  jui'y  that  the  accused  took  the 
propert;^  With  the  intent  6f  stealirig  it,  the 
question  of  intent  at  the  tim^  of  the  taking 
having  berti  submitted  to  the  jiiry  by  iiistfuc- 
tions  as  favorable  to  the  accused  as  he  was 
ehtftied  to  demand.  Stoddafd  v.  State 
(Wis.),  13-1211. 

In  a  prosecution  for  larceiiy  against  a  pur- 
chaser of  waste  paper  who ,  at)prcipriated  f6rty 
stainp6d  envelopes  found  thereto  belonging  io 
the  vendor's  bailor,  evidence  examined  and 
held  that  the  defendant  was  not  guitty  of  a 
felonious  intent  to  steal  the  profierty  of  sudh 
bailor.     People  r.  Hoban    (111.),  16-226. 

Evidence  reviewed  in  a  prosecution  for  the 
Jarcehy  of  a  trtlnk  which  the  defendant  had 
cheeked  f  roin  a  pdint  in  the  t)istriet  of  Colum- 
bia to  a  point  in  Tennessee  and  theiice  to  a 
point  in  Texas,  and  held  to  show  an  intent 
to  steal,  irrespective  of  Whether  the  defend- 
ant was  drunk  when  he  had  the  trunk  checked 
Ortginally,  and  to  show  further  that  the  in- 
tent completed  the  offense  in  the  i)istrict  of 
Columbia.  Syan  *.  United  States  (L).  C.], 
6-633. 

p-smershlp  of  property.  —  In  a  prose- 
cution for  iarceliy,  where  the  property  is  de- 
scribed as  thai  of  the  person  in  possession, 
evidence  of  possession  is  sufficient  proof  of 
ownership,  and  where  property  is  described  as 
the  property  of  L.,  proof  of  possession  of  L., 
as  executor  of  an  estate  iS  sufHcient  proof  of 
his  Ownership  as  charged.  State  i\  l*illet 
(Ind.),  20^1202. 

Identity  of  stolen  money.  —  The  iden- 
tity of  stolcft  money  may  be  determined  by 
the  jury  from  circumstantial  evidence. 
Thompson  V.  State   (tla.),  19^1l6. 

(4)    Questions  for  jury. 

On  a  prosecution  for  larceny,  evidence 
teiidifig  to  explain  the  possession  of  the 
StOldil  pidp^Hf  by  the  accused  in  a  manner 
cbilslstelit  With  his  irinocience  may  be  ^iven; 
and  if,  tipoh  the  Wholfe  evidence,  tHerri  is  a 
l^easOiiable  dotibt  of  hiS  gttilt  he  should  be 
ifequitfed.  The  jury,  oi*,  on  a  trial  withott 
a  jury,  the   court,   is  the  sole   judge  as  to 


Whetfi^*  the  ei:|flaiiati6n  or  other  eif^iden'(Se! 
given  by  or  on  behalf  of  the  acciised  is  suf- 
ncieitt  to'  raise  a  reasonable  doubt  of  liis 
guilt.    Mason  V.  State    (Ind.),  16-1212. 

In  a  proaecntioii  for  larceny  the  jury  have 
a  right  io  cotisider  the  fact  that  the  cattle 
alleigfed  to  hdve  been  stolen  bore  the  bj'aild 
of  the  Somplaiflihg  Witness,  as  some  evidence 
that  they  were  ttWned  by  hiih.  Stat^  «). 
Wolfley  (Kan.),  12-412. 

(5)    Variance. 

Larceny  of  money.  —  Bank  notes  are 
lawful  moliey,  and  an  indictment  charging  a 
coitVEirsian  of  "  lawful  mfOney "  is  sustained 
by  a  proof  bf  couvir^ibn  of  bahk  notes. 
State  «.  Finiiegatt  (Iowa),  4-628. 

In  a  ptbsecution  fof  larceuy,  where  the 
liidney  described  in  the  informatibn  jtlid 
elairiied  to  have  been  stolen  is  ijifroduced  in 
evidence  arid  exhibited  to  the  jury,  it  is  Hot 
necessary  that  the  pai-iicular  bills  should  be 
idtifatifled  aS  the  ones  described  iu  the  infor- 
niafion.     State  v.  Pigg  (Kan.),  18-S21. 

There  is  no  variance  between  an  indictiliehi 
charging  the  larceny  of  tnoney  and  the  fevi- 
driiice!  showing  the  misappropriation  of  the 
{Jl-oe^eds  of  the  check.    Hunt  «.  State  (Ark.), 

Larceny  of  cow.  —  Where  tie  statute 
makes  it  a  felony  to  Coitimit  larceny  Of  "  any 
.  .  .  coifr,  bull  ox,  steer,  heifer,  or  calf," 
an  information  dharging  the  Istrceily  of  one 
cow  i^  iiot  sustained  by  proofs  shrfWing,  with- 
out dispute,  that  the  animal  stolen  Was  a 
three  ot  foUr-yfears  old  steSi-.  Moblev  v. 
State  (tla.),  17-735. 

Ziarcenjr  off  railroad  tic&ets.  —  Rail- 
road tickets  Which  are  not  staftiped  and  is- 
sued by  the  compaiiy  and  are  iiOt  iii  the  coii- 
diiiOn  aUthoriziJig  tfaiispoi'taiion  are  nOt  of 
equivalent  value  to  a  ticket  regularly  issUed 
by  the  cOiUpany.  Patrick  v.  State  (Tex.), 
14-177. 

Larceny  and  ownership.  —  Where  an 
iiidietment  charges  the  defendant  with  ha*lng 
stoleri  a  quantity  of  sUgar  frOm  a  certaiU 
building,  both  being  the  property  of  and  in 
the  possessioil  of  a  person  liamed  in  the  in- 
dictment, and  the  pi-oof  is  that  the  dcfendani 
was  not  jireseiit  when  the  sugar  wks  stolen, 
but  that  he  procured  his  accomplices  to  steal 
]i.  and  that  the  pei-^On  nawied  as  owner  of 
the  building  ivas  in  possession  of  the  build- 
iUg  aild  hag  possession  of  the  Sugar  as 
bailee,  but  that  the  general  ownership  of  the 
projjerty  was  in  others,  there  is  no  ma- 
terial variance  between  the  allegations  and 
proof,  either  as  to  the  stealing  of  the  jjfopei'ty 
pr  as  to  the  ownership  of  the  sugar  and  the 
buildihg  frOm  which  it  was  Stolen.  State  n. 
Whitmaii  (Minn.),  14-3(J9. 
,,  0,^»>fr«Wi*.  7"  Where  an  indiCttaeht  fOt- 
the  theft  of  a  bale  of  cotton  alleged  ownership 
lA  M.,  but  the  proof  shows  that  tbe  cottoh 
was  raised  by  t.,  a  rentor  of  M.,  uhder  aii 
arrangertent  whtteby  the  ptoceeds  of  its  sdle 
were  to  be  divided  between,  M.  and  F.,  and 
that  M.  had  never  had  the  cotton  in  hiS 
possession,  or  ever  seeil  it  until  after  thli 
theft,  thefe  18  a  faiil  variance  wMeh  callk 
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for  the  reversal  of  a  judgment  of  conviction. 
Peck  V.  State  (Tex.),  16-583. 

ETidence  showing  aoonsed  gnilty  of 
tiro  offenses.  —  In  a  prosecution  under  the 
Washington  statute  for  the  larceny  of  neat 
cattle,  the  fact  that  evidence  admitted  to  show 
the  commission  of  the  offense  charged  in  the 
information  also  tends  to  show  the  commis- 
sion by  the  defendant  of  another  and  distinct 
statutory  offense,  does  not  necessarily  con- 
stitute a  variance.  State  v.  Wilson  (Wash.), 
7-418. 

b.  Instructions. 

Circnnuiamtial  evidence.  —  In  a  prose- 
cution for  larceny,  where  the  defendant,  testi- 
fying as  a  witness  in  his  own  behalf,  admits 
the  possession  of  the  stolen  property,  but 
claims  that  his  possession  thereof  was  ob- 
tained in  such  manner  as  not  to  constitute 
theft,  the  case  is  not  one  of  circumstantial 
evidence,  and  consequently  the  failure  of  the 
trial  court  to  charge  the  jury  as  to  the  doc- 
trine of  circumstantial  evidence  does  not 
constitute  error.  Worsham  v.  State  (Tex.), 
18-134. 

In  a  prosecution  for  larceny,  where  the  de- 
fendant admits  that  he  had  the  stolen  prop- 
erty in  his  possession,  but  claims  that  he 
purchased  it  from  a  stranger,  and  the  court 
instructs  the  jury  on  the  question  of  pur- 
chase, presumption  of  innocence,  and  reason- 
able doubt,  it  is  not  erroneous  to  refuse  to 
instruct  the  jury  specifically  upon  the  ques- 
tion of  circumstantial  evidence.  State  v. 
Overson  (Utah),  8-794. 

Intent.  —  In  a  prosecution  for  larceny,  an 
instruction  that  if  the  defendant  found  the 
prosecutor's  pocketbook  and  contents,  and 
within  a  reasonable  time  thereafter  made  in- 
quiry as  to  the  ownership  thereof,  the  defend- 
ant is  not  guilty  of  larceny  as  charged,  unless 
"  he  knew,  or  soon  learned,  who  the  owner 
was,  and  denied  having  it,"  is  rendered  er- 
roneous by  the  addition  of  such  quoted  clause. 
Brewer  v.  State   (Ark.),  20-1378. 

In  a  prosecution  for  larceny,  a  request  to 
charge  that  if  the  defendant  found  the  prose- 
cutor's pocketbook,  and  either  knew,  or  as- 
certained to  whom  it  belonged,  and  on  de- 
mand of  the  ovraer  denied  having  it,  or  did 
not  voluntarily  return  it  to  him,  he  is  guilty 
of  larceny,  is  erroneous  as  eliminating  the 
idea  of  good  faith  in  making  inquiry  for  the 
owner,  or  the  absence  of  a  felonious  intent  at 
the  time  of  the  original  taking.  Brewer  v. 
State  (Ark.),  20-1378. 

In  a  prosecution  for  the  theft  of  a  horse, 
where  there  is  evidence  that  the  accused  was 
an  escaped  convict  being  pursued  by  officers, 
and  that  to  escape  arrest  he  took  the  horse 
in  question,  rode  it  to  a  certain  point  and 
turned  it  loose,  an  instruction  that  if  the  de- 
fendant took  the  horse  fraudulently  with  the 
intent  permanently  to  deprive  the  owner  of 
it,  and  did  not  intend  simply  to  use  it  tem- 
porarily, and  that  he  abandoned  the  horse  at 
the  point  where  he  left  it  because  the  animal 
was  ridden  down  and  unable  to  travel  fur- 
ther, they  should  find  him  guilty,  is  correct 
as  far  as  it  goes,  but  should  be  accompanied 
by  the  converse  of  the  proposition  and  should 


charge  that  if  he  did  not  take  the  horse 
fraudulently  with  intent  to  appropriate  him, 
but  simply  to  steal  a  ride,  the  fact  that 
the  horse  was  ridden  down  and  abandoned 
would  not  be  evidence  of  an  original  fraudu- 
lent taking.  Carroll  v.  State  (Tex.),  14- 
426. 

Ownership  of  property.  —  Bond-wires 
when  attached  to  the  rails  of  an  electric  rail- 
road are  real  estate  and  not  the  subject  of 
larceny.  Therefore  it  is  not  error  for  the 
court,  in  a  criminal  prosecution  for  the  lar- 
ceny of  such  wires,  to  refuse  to  charge  as  to 
the  ownership  thereof  on  the  hypothesis  of 
the  severance  and  asportation  constituting  a 
single  transaction.  State  v.  Fox  (COnn.), 
19-682. 

In  a  prosecution  for  larceny  of  a,  check, 
evidence  that  the  maker  of  a,  check,  shortly 
before  it  was  stolen,  crumpled  or  wadded  it 
up  and  threw  it  on  the  floor  is  insufficient 
to  raise  the  issue  of  an  intention  to  abandon 
the  property,  and  consequently  a  refusal  by 
the  trial  court  to  instruct  the  jury  that  if 
the  maker  of  the  check  intended  to  abandon 
it  the  defendant  cannot  be  convicted  does  not 
constitute  error.  Worsham  v.  State  (Tex.), 
18-134. 

Reasonable  doubt.  —  A  conviction  upon 
a  charge  of  larceny  will  not  be  reversed  be- 
cause in  referring  to  the  defendant's  story 
the  court  instructs  the  jury  that  they  are  to 
determine  from  all  the  facts  and  circum- 
stances whether  his  defense  is  probably  true, 
where  in  the  same  instruction  they  are  also 
told  that  the  defendant  is  not  required  to 
prove  his  innocence  and  that  if  after  con- 
sideration of  all  the  evidence  in  the  case,  in- 
cluding the  defendant's  explanation,  there 
exists  a  reasonable  doubt  of  his  guilt,  he  must 
be  acquitted.  State  v.  Wolfley  (Kan.),  12- 
412. 

Accomplice  testimony.  —  In  a  prosecu- 
tion for  larceny  of  a  check,  where  the  evi- 
dence shows  that  a  certain  person  other  than 
the  defendant  was  present  with  the  defend- 
ant and  others  at  or  about  the  time  when 
the  check  was  stolen,  and  that  he  afterwards 
cashed  the  check  as  an  accommodation  to  the 
defendant,  but  there  is  nothing  in  the  evidence 
to  suggest  that  he  was  an  accomplice  of  the 
defendant,  the  failure  of  the  court  to  instruct 
the  jury  that  such  person  was  an  accomplice, 
and  that  the  defendant  cannot  be  convicted 
upon  his  testimony  unless  corroborated  by 
other  evidence,  does  not  constitute  error. 
Worsham  v.   State    (Tex.),   18-134. 

Weight  of  evidence.  —  On  appeal  from  a 
conviction  of  larceny,  instructions  to  the 
jury  examined  and  held  not  to  be  erroneous 
as  instructions  upon  the  weight  of  the  evi- 
dence.    Worsham  v.  State   (Tex.),  18-134. 

c.  Verdict. 

Necessity  of  finding  valne.  —  A  general 
finding  of  guilty  under  an  information  for 
larceny  which  alleges  the  value  of  the  thing 
stolen  includes  a  finding  that  the  value  is  as 
stated,  and  a  specific  finding  as  to  the  value 
is  not  necessary.  State  v.  Fox  (Conn.),  19- 
6S2. 
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Principal  and  accessory.  —The  offenses 
of  principal  and  accessory  before  tlie  fact  in 
larceny  are  distinct.  There  cannot  be  a  con- 
viction of  one  charge  upon  an  allegation  of 
the  other,  and  an  acquittal  upon  one  charge 
is  no  bar  to  a  triad  upon  the  other.  Canton 
Kat.  Banic  v.  American  Bonding,  etc.,  Co. 
(Md.),  18-820. 

d.  Sentence  and  punishment. 

Order  of  restitntion.  —  Ordering  the 
restitution  of  stolen  property  is  not  a  part 
of  the  punishment  prescribed  by  the  Mary- 
land statute  which  provides  that  every  per- 
son convicted  of  simple  larceny  to  the  value 
of  five  dollars  or  more  shall  restore  the  thing 
stolen  to  the  owner  or  pay  him  the  value 
thereon  "  and  be  sentenced  to  the  peniten- 
tiary," etc.  (Pub.  Gen.  Laws,  art.  27,  § 
261),  but  is  merely  intended  to  effect  an  im- 
mediate restoration  of  stolen  property  in  the 
custody  of  the  court  or  the  state's  attorney 
without  the  necessity  of  a  civil  suit  for  its 
recovery.     Downs   v.    Mayor    (Md.),    19-644. 

Determination  of  degree.  —  For  the 
purpose  of  determining  whether  a  person  con- 
victed of  stealing  gas  is  guilty  of  grand  lar- 
ceny, the  abstraction  of  gas  for  a  number 
of  consecutive  days  by  means  of  appliances 
allowed  to  remain  in  place  during  all  of 
such  time  should  be  treated  as  one  continu- 
ous taking,  and  the  value  of  the  gas  stolen 
should  be  fixed  on  the  basis  of  its  selling 
price.    Woods  v.  People   (111.),  6-736. 

7.  Appeal. 

Harmless  error.  —  In  a  prosecution  for 
larceny  an  appellate  court  will  regard  as 
having  been  harmless  the  improper  admission 
of  hearsay  evidence  tending  to  prove  that 
prior  to  the  taking  in  question  the  defendant 
had  been  a  party  to  appropriating  criminally 
the  property  of  the  prosecuting  witness,  un- 
less it  clearly  appears  that  but  for  such  evi- 
dence the  finding  of  the  jury  would  probably 
have  been  different.  Topolewski  v.  State 
(Wis.),  10-627. 

In  a  prosecution  for  larceny,  an  erroneous 
admission  of  evidence  against  the  accused  is 
of  no  consequence  where  he  confesses,  or 
where,  in  testifying  in  his  own  behalf,  he  re- 
lates facts  establishing  his  guilt.  Ryan  v. 
United  States  (D.  C),  6-633. 

In  a  prosecution  for  larceny  where  the 
jury  are  not  charged  with  the  duty  of  fixing 
the  punishment,  it  is  not  reversible  error  to 
admit  evidence  that,  on  the  day  the  offense 
was  committed,  the  defendant  had  in  his  pos- 
session a  forged  letter  containing  false  state- 
ments, by  means  of  which  he  had  sought  to 
obtain  charitable  aid.  Ryan  v.  United  States 
(D.  C),  6-633. 

On  a  prosecution  for  larceny  a  judgment  of 
conviction  will  not  be  reversed  because  of  the 
failure  of  the  trial  court  to  quote  the  statute 
relative  to  the  offense,  or  otherwise  define  the 
word  "  larceny,"  in  its  charge  to  the  jury, 
where  all  of  the  material  allegations  of  the 
information  have  been  called  to  the  attention 
of   the   jury,   and   the   latter   have   been    in- 


structed, in  substance,  that  it  is  incumbent 
upon  the  prosecution  to  prove  such  allegations 
beyond  a  reasonable  doubt.  Starke  v.  State 
(Wyo.),  17-222. 

Variance.  —  In  a  prosecution  for  larceny 
of  a  check,  where  the  indictment  describes 
the  check  as  drawn  on  a  certain  bank,  and 
the  drawer  of  the  cheek  and  the  defendant 
both  testify  that  it  was  Intended  to  be  drawn 
on  the  bank  named  in  -the  indictment,  it  is 
too  late  for  the  defendant  to  contend  for  the 
first  time  on  appeal  that  there  is  a  variance 
between  the  indictment  and  the  proof,  in 
that  the  check  was  made  out  on  the  printed 
form  of  another  bank,  and  that  the  name  of 
such  other  bank  was  not  completely  oblit- 
erated or  cancelled.  Worsham  v.  State 
(Tex.),  18-134. 

8.  Validitt  of  Statutes. 

Michigan  statute.  —  The  Michigan  stat- 
ute (Act  No.  102,  Pub.  Acts  1905)  which  pro- 
vides that  "  if  any  officer,  agent,  clerk,  or 
servant  of  any  voluntary  association,  limited 
partnership  association,  or  incorporated  com- 
pany .  .  .  shall  embezzle  .  .  .  any 
money  or  other  property  of  another,  which 
shall  have  come  to  his  possession,  or  shall 
be  under  his  charge  by  virtue  of  such  office 
or  employment,  he  shall  be  deemed  by  so 
doing  to  have  committed  the  crime  of  lar- 
ceny," is  constitutional.  People  v.  Wilson 
(Mich.),  17-628. 

9.  Civil  Liability  of  Thief. 

Necessity  of  criminal  prosecution.  — 

In  Maryland  the  owner  of  stolen  goods  may 
sue  the  thief  for  their  recovery  without  re- 
gard to  the  institution  or  prosecution  of 
criminal  proceedings.  Downs  v.  Mayor  ( Md. ) , 
19-644. 

Attachment  in  civil  action.  —  The 
civil  liability  of  a  thief  to  make  restitution 
is  an  indebtedness  within  the  meaning  of  the 
Maryland  attachment  law  (Pub.  Gen.  Laws, 
art.  9,  §  6)  which  provides  that  the  property 
of  a  defendant  who  is  "indebted"  to  the 
plaintiff  may  be  attached  on  certain  grounds. 
Downs  V.  Mayor  (Md.),  19'-644. 

Eifect  of  statute  of  limitations.  — 
Though  the  right  to  sue  for  the  conversion  of 
stolen  property  may  be  barred  by  the  stat- 
ute of  limitations,  the  owner  may  neverthe- 
less maintain  an  action  in  equity  on  the 
theory  of  following  trust  funds,  or  to  compel 
an  accounting  for  the  value  of  the  stolen 
property  and  the  profits  made  therefrom  by 
the  thief.    Lightfoot  v.  Davis    (N.  Y.),  19- 

Aoqnisltlon  of  title  by  thief  by  lapse 
of  time.  —  A  person  who  obtains  possession 
of  property  by  larceny  and  conceals  his  pos- 
session cannot  acquire  title  by  lapse  of  time, 
however  long.  Lightfoot  v.  Davis  (N.  Y.) 
19-747. 

IiASCIVIOns  FAMII.IARITT. 

Evidence  of  guilt  in  incest  case,  see  Incest 
4  b.  ' 
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LAST  CL^AR  CHANCE. 

See   NgGMQENCE,    7    b;    Stbeet    Kai?- watts, 
8  a  (6). 


LATENT  OANGEKS. 

As?upption  of  risk  of  latpn^  da-nger.  se* 
Master  and  Seevant,  3  g  (3). 


LATERAL  SUPPORT. 

gee  Adjoining  liANDOWfijjRg. 

LATIN. 

Use  of  Latin  wordg  in  in^trwtipns,  see  Crim- 
inal Law,  6  q  (1). 

LAW. 

See  Common  Law;  Fobeign  Laws;  Stat- 
utes. 

Unlforni  opera-tion,  see  Constitutional 
Law,  18. 


LAW  BOOKS. 

Quotations  from  law  writers  in  instmetiong, 
see  Criminal  Law,  6  q  (1). 


LJSASX!S, 

See  IjANpiflW  AND  ^BNAI^T, 

Character  of  personal  property,  ^e  J^wt- 

lOBD  Aifn  ■T^j;JJA^T,  "3  ». 
Lease  of  municipal  prpp^rty,  gee  Mu^ich-^^ 

CpBPOMWWs,  7  h 
Liability  of  lessor  of  railroad  property  ajijl 

franchises  for  conversion  by  lessee,  see 

Carbiebs,  4  d   (1). 
Liability  of  lessor  railroad  company  for  torts 

of  lessee,  see  Bailboads,  6  e  ( 1 ) ,  7  g. 
Miijiiig  leases,  see  Mistes  and  Minebals,  4. 
Ppwer  pf  trustees  to  lease  trust  property, 

see  Tbusts  and  Tbustebs,  3  b  (3). 
Pight    tp    aower    in    leasehold    estate,   see 

Pow|«,  1, 
Street  railway  lea^s,  see  Stbebt  Railways, 

LECACIES. 

See  Wills. 

Competency  as  attesting  witness  to  will,  see 
Wills,  3  e  (2). 


LEGATEES   AND  DEyiSE]BS. 

See  Wills,  10. 


LXJGAL  ACTION- 


See  AcTIONg. 


LAW^   OF  THE   CASE. 

Effect  of  |udgment  of  appellate  cpurt  in  pro- 
bate prrfeeedings,  see  Wh-ls,  7  n. 


LEGAL   CONCLUSIONS. 

Pleading    legal    conclusions,    see    Plbadinq, 
3  a. 


LAW  op  NECESSITY. 

Exercise  pf  police  poiyer,  see  Coi^stitutional 
Law,  5  b. 


LAW  OF  THE  PLACE, 

See  Conflict  of  Laws. 

LAW  OF  THE  ROAP. 

See  Streets  and  Highwats,  5  t, 

LAW   REPORTS. 

Copyright  of,  see  Copteight. 

LAYING  OUT  HIGHWAYS. 

See  Stbeets  and  Highways,  2  c. 

LEADING   QUESTIONS. 

See  Witnesses,  4  c   (2). 


LEGALIZATION  OF  NUISANCES. 

See  Nuisances,  4  d. 

i;.^g;slat|on. 

Enactment  of  ordipances,  see  Mpi?jciPAt 
Coeporations,  6. 

Enactment  of  statutes,  see  STATUTifS. 

Restriction  ot  special  legislation,  see  Con- 
stitutional Law,  19, 

Validity  of  cQptract  for  inflppi^pipg  legijlij- 
tjoij,  ^ee  CoN-jiRACTs,  4  c. 

LEGISLATIVE  JOURNALS. 

Effect  as  evjdenqe,  see  Statutes,  I  f. 

LEGISLATIVE  POWER. 

Initiaitive  and  referendum  as  unauth(]}Tized 
delegation  of  legislative  power,  pee 
Municipal  Cobpobations,  2. 

Regulation  and  control  of  municipalities,  gee 
Municipal  Cobpobations,  4. 
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LEGISXiATUBE. 

See  States,  3. 

Sflfect   of   acquiescence   in   judicis.1   d^isicH), 

see  Stabe  Decisis,  2. 
^iFPinptiop   of   members   of   legislature   ffom 

civil   prpcBss,   see  Summons   and   Pbq- 

CES3,   3. 

Liegisl^tive  eontroi  of  municipal  eprppf$ition, 
see  Municipal  Cobporations,  16. 

Legislative  functions  of  governor,  see  States, 
2  a. 

Municipal    legislature,    see   Municipai-    Cog- 

POEATIQJ^S,    J2. 

Power  of  legislative  committee  to  punish  for 

contempt,  see  Contempt,  2. 
Powers    of   state   legislatures    generally,    see 

CONgTITTJTTONAL  LaW,  4. 

Power  to  8-ppoinjt  county  officers,  see  PuBUc 
Officers,  3  a  (1)- 

Power  to  change  rules  of  evidence,  see  5!vi- 
DENCB,  22. 

Power  to  create  public  office,  see  Public 
Officers,  1. 

Power  to  define  qualifications  of  public  offi- 
cers, see  Public  Officebs,  4. 

Power  to  remove  public  officers,  see  PpBtJC 
Officers,  2  b   (2). 

Procedure  in  enactment  of  statutes,  see  Stat- 
utes, 1. 


LEGITIMACY. 

Children  of  slave  parents,  see  StAVEB. 

LEOJTIMATIOM. 

Bee  Bastak)S. 

LETTERS. 

See  Post-Office. 

Adsnissibility  in  evidence  as  ancient  docu- 
ments, see  Evidence,  9  b   (2J. 

Admissibility  in  evidence  in  criminal  cases, 
see  Criminal  Law,  6  n   ( 1 ) . 

Contract  made  by  correspondence,  see  Con- 
tracts, 1. 

Disclosure  of  libelous  letter  by  person  de- 
famed as  publication,  see  Libel  and 
Slandeb,  I  a. 

Effect  of  letter  as  hearsay  evidence,  see 
Criminal  Law,  6  m  (8). 

Eflfect  of  letter  promising  to  pay  debt  dis- 
charged in  bankruptcy,  see  Bank- 
■uPTcy,  16. 

Letter  from  husband  to  wife  in  hands  of 
third  person  as  privileged  communica- 
tion, see  Witnesses,  3  b   (2). 

Letter  of  trial  judge  aa  part  of  record  on 
appeal,  see  ^vptAt,  and  Error,  8  a. 

Liability  of  railroad  for  injuries  to  persons 
mailing  letters  on  train,  see  Bailboads, 
8e  (2). 

Ownership  of,  see  CopyaiGHT,  &. 

Proof  of  mailing,  fee  Evidence,  20. 

Sending  libelous  letters  through  mail  as 
publication,  see  Libel  ai^p  SiiANPEB, 
/     1  a. 


Sufficiency  pf  letter  as  written  memorandum 
linger  ?t3.i)UtB  of  frauds,  see  Frauds, 
Statute  op,  3  «, 


LETTERS  OF  ADMINISTRATION. 

See  Executors  and  Administratobs. 
Probate  of  will  after  grant  of  letters  of  ad- 
ministration, see  Wills,  7  b. 


LETTING   CONTRACTS. 

Municipal  contracts,  see  Municipal  Corpor- 
ations, 7  e. 

LEVEES. 

Dedication  of  land  »»  leyee.  t—  Where 
a  strip  of  Ifind  alpng  a  navigable  stream  is 
included  iu  the  plat  of  a  city  and  dedicated 
to  the  public  by  the  use  of  the  word  "  levee  " 
written  thereon,  and  several  streets  open 
upon  the  tract  and  many  lots  have  no  other 
mefins  of  ingrpss  and  egress  except  over  and 
along  it,  its  dedication  includes  the  use  as 
a  street  as  well  as  a  landing  place  for  boats. 
McAlpine  v.  Chicago,  etc.,  R.  Cp.  (Kan.), 
1-45?, 

LEVY. 

See  IIxEcuTioNs,  Special  ob  Local  Assess- 
ments, 7  c;  Taxation,  4. 


I.EX  FORI. 

Applicability  to  action  on  foreign  contract, 
see  Limitation  of  Actions,  2  a. 


LEX  LOCI  CONTRACTUS. 

See  Conflict  of  Laws. 

LEX  LOCI  REI  SITAE. 

See  Conflict  of  Laws. 

LIBEL   AND   SLANDER. 

1.  Elements  of  Offense,  1052. 

a.  Publication,  1052. 

b.  Malice,  1052. 

c.  Damage,   1052. 

2.  Words  Constituting  Libel  or  Slan- 

DS8,  1052. 

a.  In  general,  1052. 

b.  Charging    comrmission    of    crime, 

1053. 
«.  IJoldiug  up  to   ridicule  and  con- 
tempt, 1053. 

d.  Affecting  credit,  1054. 

e.  Affecting  veracity,  1054. 

f.  Imputing    unohiwtity    (to    female. 

J054. 

g.  Affecting  race  or  oplor,  1054. 
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h.  Affecting  honesfy,  1064. 
i.  Affecting  trade,  business,  or  pro- 
fession, 1054. 
j.  Affecting  property,  1055. 

3.  Privileged  Communications,  1055. 

a.  In  general,  1055. 

b.  In    respect    to    judicial    proceed- 

ings, 1056. 

c.  Concerning    candidate    for    office, 

1057. 

d.  Concerning  public  officers,  1057. 

e.  Communications    between    officers 

of  corporation,  1057. 

f.  Communication     by     one     owing 

duty  to  another,  1057. 

g.  Communication    between    mercan- 

tile agency  and  subscriber,  1057. 
h.  Defense   of   attack    on   character, 
1057. 

4.  Actions,  1057. 

a.  Nature  and  form  of  action,  1057. 

b.  Who  may  maintain,  1057. 

c.  Persons  liable,  1058. 

d.  Defenses,  1058. 

e.  Pleading,  1058. 

(1)  Complaint    or    declaration, 

1059. 

(2)  Answer,  1059. 

f.  Evidence,  1060. 

( 1 )  Presumption  and  burden  of 

proof,  1060. 

(2)  Admissibility    of    evidence, 

1060. 

(3)  Sufficiency       of       evidence, 

1061. 

(4)  Province     of     court     and 

jury,  1062. 

g.  Instructions,  1063. 
h.  Damages,   1064. 

i.  Appeal  and  error,  1064. 

5.  Cbiminal  Liabiuty,  1065. 

6.  Vaumtt  of  Statutes,  1065. 

Abatement  of  actions,  see  Abatement  and 
Revival. 

Discharge  in  bankruptcy  as  affecting  judg- 
ment for  slander,  see  Bankruptcy,  9. 

Joinder  with  malicious  prosecution,  see 
Actions. 

Liability  of  corporation  for  slander  by 
agent,  see  Coepobations,  5  b. 

Liability  of  telegraph  company  for  trans- 
mitting libelous  messages,  see  Tele- 
graphs and.  Telephones,  7  e. 

Set-off  of  one  slander  against  another,  see 
Set-Off  and  Counterclaim,  3. 

1.  Elements  of  Offense. 
a.  Publication. 
Oommniiloatloii    to    person    defamed. 

—  There  is  no  publication  of  a  defamatory 
writing  where  the  words  are  only  communi- 
cated to  the  person  defamed.  Western  Union 
Tel.  Co.  V.  Cashman  (U.  S.),  9^693. 

Sending  a  libelous  letter  through  the  mail 
to  the  person  libeled  is  not  a  publication  of 
the  libel  unless  the  writer  has  reason  to  be- 
lieve that  the  letter  is  likely  to  be  opened 
and  read  by  other  than  the  addressee.  Rum- 
ney  t\  Worthley  (Mass.),  1-189. 


Repetition  to  third  person  by  person 
defamed.  —  Where  a  person  writes  a  de- 
famatory letter  and  sends  it  in  a  sealed 
envelope,  through  the  United  States  mail, 
to  the  person  defamed  thereby,  who  receives 
it  and  reads  the  contents  thereof  to  a  third 
person,  such  reading  will  not  constitute  a 
publication  of  the  libel  by  the  writer  thereof 
for  the  purposes  of  a  civil  action.  Lyon  v. 
Lash   (Kan.),  11-424. 

Having  defamatory  matter  copied  by 
stenographer.  —  Where  the  manager  of  a 
corporation  hands  to  a  stenographer  to  be 
typewritten  a  letter  written  in  the  interest 
of  the  company  but  unconnected  with  its 
ordinary  business  and  containing  defama- 
tory statements,  there  is  a  publication  of 
a  libel  for  which  the  corporation  is  liable. 
Puterbaugh  v.  Gold  Medal  Furniture  Mfg. 
Co.   (Ont.),  1-1 OO. 

Communication  to  one  person  only.  — 
It  is  not  necessary  in  matters  of  libel  that 
the  defamation  should  be  made  known  to 
the  public  generally,  or  even  to  a  consider- 
able number  of  persons.  It  is  sufficient  if  it 
be  communicated  to  only  one  person  other 
than  the  person  defamed.  Jozsa  v.  Moroney 
(La.),  19-119>3. 

b.  Malice. 

Malice  is  an  essential  ingredient  of  an 
action  for  libel.  Without  malice,  expressed 
or  implied,  the  action  fails.  Western  Union 
Tel.  Co.  V.  Cashman  (U.  S.),  9-693. 

Under  the  Washington  statute  malice  is 
not  an  essential  element  of  libel.  Byrne  v. 
Funk  (Wash.),  3-647. 

Under  the  Montana  code  the  existence  of 
malice  is  not  a  necessary  ingredient  to  entitle 
the  plaintiff  to  recover  in  an  action  for 
libel.    Paxton  v.  Woodward   (Mont.),  3-546. 

c.  Damage. 

Necessity  of  special  damage.  —  By  the 

law  of  libel  defamatory  language  is  action; 
able  without  special  damage  when  it  con- 
tains an  Imputation  upon  one  as  an 
individual,  or  in  respect  to  his  office,  pro- 
fession, or  trade,  but  it  is  not  actionable 
when  it  is  merely  in  disparagement  of  one's 
property,  or  of  the  quality  of  the  articles 
which  he  manufactures  or  sells,  unless  it 
occasions  special  damage.  Victor  Safe,  etc., 
Co.  V.  Deright  (U.  S.),  8-80®. 

Extent  of  damage  necessary.  —  An  un- 
privileged falsehood  need  not  entail  universal 
hatred  in  order  to  constitute  a  cause  of 
action  for  libel.  It  is  sufficient  that  it  will 
come  to  the  notice  of  a  large  number  of 
persons,  and  will  lead  an  appreciable  fac- 
tion of  that  number  to  regard  the  person 
concerning  whom  it  is  published  with  con- 
tempt. Peck  V.  Tribune  Co.  (U.  S.),  16- 
1075. 

2.  Words  Constituting  Libel  ob  Slandeb. 

a.  In  general. 

Interpretation  of  language.  —  In  in- 
terpreting     language      complained      of     as 
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slanderous,  accompanying  explanations  and 
surrounding  circumstances  which  were  known 
at  the  time  to  the  persons  who  heard  the 
words  uttered  and  which  tend  to  modify  their 
meaning,  may  be  taken  into  consideration, 
but  attending  circumstances  which  were  un- 
known to  the  hearers  cannot  be  considered. 
Greer  v.  White   (Ark.),  17-270. 

While  a  publication  may  be  libelous  per  se, 
and  needs  no  colloquium  or  innuendo,  if  the 
words  are  connected  with  other  language 
which  limits  or  affects  their  meaning,  or 
may  tend  to  mitigate  the  damage,  their  con- 
struction must  he  in  reference  to  such  other 
language,  and  in  determining  the  sense  in 
which  they  are  employed,  it  is  proper  to 
consider  the  cause  and  circumstances  of  the 
publication  and  the  entire  language  used. 
Paxton  V.  Woodward    (Mont.),  Z-fUG. 

The  contents  of  a  letter  from  a  stockholder 
to  another  stockholder  concerning  a  third 
stockholder  considered,  in  an  action  for  libel, 
and  held  to  show  that  some  of  ihe  state- 
ments contained  in  the  letter  are  libelous 
per  se  under  the  Washington  statxite.  Cham- 
bers V.  Leiser   (Wash.),  10-270. 

Words  harmless  in  themselves.  — 
Words  which  are  harmless  in  themselves  may 
be  libelous  in  the  light  of  extrinsic  facts. 
Pavesich  v.  New  England  Mut.  L.  Ins.  Co. 
(Ga.),  2-561. 

Title  of  article  as  part  thereof.  — 
The  title  or  heading  of  a  published  article 
is  a  part  thereof  and  must  be  considered  in 
determining  whether  the  publication  is  li- 
belous. Sheibley  v.  Nelson  (Neb.),  13- 
373. 

Publication  of  photograph  of  one 
person  irith  article  concerning  an- 
other. —  Where  a  newspaper  publishes  a 
defamatory  article  concerning  a  person  and 
publishes  with  the  article  a  fairly  accurate 
photograph  of  another  person,  the  article  and 
the  picture  together  constitutes  a  libel  of 
the  person  whose  photograph  is  published. 
Wandt  V.  Hearst's  Chicago  American  (Wis.), 
9-864. 

In  an  action  against  a  publishing  com- 
pany for  libel,  a  complaint  which  alleged, 
in  substance,  that  the  defendant  published 
in  its  newspaper  the  advertisement :  "  Nurse 
and  Patients  Praise  Duffy's  —  Mrs.  A.  Schu- 
man.  One  of  Chicago's  Most  Capable  and 
Experienced  Nurses,  Pays  an  Eloquent  Tri- 
bute to  the  Great  Invigorating,  Life-Giving 
and  Curative  Properties  of  Duffy's  Pure  Malt 
Whiskey,"  followed  by  a  portrait  of  the 
plaintiff,  with  the  name  of  another  person 
under  it,  and  also  a,  testimonial,  purporting 
to  be  signed  by  the  same  person  to  the  effect 
that  "  after  years  of  constant  use  of  your 
Pure  Malt  Whiskey,  both  by  myself  and  as 
given  to  patients  in  my  capacity  as  nurse, 
I  have  no  hesitation  in  recommending  it  as 
the  very  best  tonic  and  stimulant  for  all 
weak  and  run-down  conditions,"  and  which 
also  alleges  that  the  plaintiff  is  not  Mrs. 
Sehuman,  is  not  a  nurse,  and  is  a  total  ab- 
stainer from  whiskey  and  all  other  spirituous 
liquors,  states  a  cause  of  action  without  alle- 
gation of  special  damage,  Peck  v,  Tribune 
Co,  (U.  S.),  16-1073, 


Misrepresenting  aenttmeBta  of  per- 
son. —  A  publication  of  an  advertisement  of 
an  insurance  company  containing  a  person's 
picture  and  a  statement  that  he  has  a  policy 
of  insurance  with  the  company  and  is  pleased 
therewith,  when  such  is  not  the  truth,  is 
libelous.  Pavesich  v.  New  England  Mut.  L. 
Ins.  Co.    (Ga.),  2-561. 

Charging  participation  in  foreign 
revolution.  —  The  publication  by  a  news- 
paper of  an  article  charging  an  individual 
with  taking  part  in  a  revolt  in  a.  foreign 
country  not  libelous  per  se.  Crashley  v. 
Press  Pub.  Co.   (N.  Y.),  1-196. 

"  Indifferent  repute."  —A  complaint  al- 
leging that  the  plaintiff  was  charged  in  a 
newspaper  article  with  being  "  an  English- 
man of  more  or  less  indifferent  repute," 
without  further  allegations  of  the  libelous 
meaning  of  the  language,  is  insufficient. 
Crashley  v.  Press  Pub.  Co.   (N.  Y.),  1-196. 

Meaning  of  term  "  character."  —  The 
term  character,  as  used  in  the  statute  and 
in  the  decisions  in  libel  actions,  is  synony- 
mous with  reputation.  Lydiard  v.  Daily 
News  Co.  (Minn.),  19-985. 

b.  Charging  commission  of  crime. 

In  general.  —  Spoken  words  falsely  im- 
puting to  another  a  criminal  offense  are 
actionable  per  se  and  the  law  presumes 
malice  in  their  utterance;  therefore,  it  is 
not  necessary  in  such  case  for  the  plaintiff 
in  an  action  for  slander  to  prove  express 
malice,  unless  the  words  as  spoken  consti- 
tute a  privileged  communication.  Abraham 
V.  Baldwin   (Fla.),  10^1148. 

Robhery.  —  The  following  written  state- 
ment in  regard  to  the  robbery  of  a  safe  con- 
taining county  funds  is  actionable  per  se; 
"  Turn  your  searchlights  on  your  treasurer 
and  the  man  that  boards  with  him  and  the 
postmaster,  and  you  will  find  where  the 
money  went."  Logan  v.  Hodges  (N.  Car.), 
14-103. 

Arson.  —  The  words,  "  he  burnt  my  house 
down,"  amount  in  their  common  acceptation 
to  a  charge  of  having  committed  the  crime 
of  arson,  and  are,  therefore,  slanderous  per 
se.  In  an  action  for  slander  the  language 
complained  of  must  be  interpreted  in  its 
usual  and  ordinary  sense.  Greer  v.  White 
(Ark.),  17-270. 

Blackmailing.  —  Charging  a  person  with 
being  a  blackmailer  is  libelous  per  se,  black- 
mailing having  been  made  a  criminal  offense 
by  statute  in  Nebraska.  Sheibley  v.  Nelson 
(Neb.),  13-373. 

c.  Holding  up  to  ridicule  and  contempt. 

Attempted  suicide.  —  A  printed  state- 
ment to  the  effect  that  a  person  is  a  suicide 
fiend,  that  she  has  attempted  suicide  twenty- 
five  times,  and  that  she  would  usually  go  to 
the  hospital  and  ask  to  be  pumped  out,  is 
libelous,  as  it  has  a  tendency  to  bring  the 
person  into  public  contempt  and  ridicule. 
Wandt  V.  Hedrst's  Chicago  American  (Wis.) 

Attaek  on  author  of  literary  produc- 
tion, -,  A  publication  which  under  tha  pw- 
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text  bf  ai-itifelsing  a  literary  pi-bdU^tioh  at- 
tacks the  author  personally  and  poiftrays  hinl 
ill  a  ridicUloil^  light  is  libelous  per  se  and 
eanilot  be  jUMifled  iti  a  mere  jest.  Tt-iggs  v. 
Sun  Printing,  etc.,  ASSrtc.  (N.  Y.),  1-326. 

d.  Affecting  ftrfeflit. 

Charging  nonpayment  of   debt.  —  It 

is  not  libelous  per  se  to  write  and  publish 
of  another  person  that  he  owes  a  debt,  and 
that  although  he  is  able  to  pay  he  has  re- 
fused to  do  so,  where  the  person  of  whom 
the  publication  is  made  is  not  a  trader  or 
merchant,  and  the  publication  is  not  made 
of  or  concerning  his  business  affairs.  Nichols 
V.  Daily  Eeporter  Co.   (Utak),  8-841. 

It  is  not  unlawful  for  dealers  in  a  common 
line  ot  goods  to  form  an  association  and 
agree  among  themselves  not  to  extend  credit 
to  a  person  who  has  defaulted  in  a  payment 
to  some  one  of  them,  nor  is  it  libelous  for 
one  party  to  the  agreement  to  report  to  the 
others  the  names  of  such  parties  as  have 
become  delinquenti  Woodhouse  v.  Powles 
(Wash.),  11-54. 

e.  Affecting  veracity. 

In  general.  —  A  publication  which  im- 
putes to  one  language  T^hioh  is  known  to 
tliose  an^ong  whom  ke  lives  to  contain  false 
slatements  is  libelous.  Pavesich  V.  New  Eng- 
land Mut.  L.  Ins.  do.   (Ga.),  2-561. 

A  neik'spaper  article,  charging  a  person 
with  originating  and  circulating  false  and 
malicious  rep.Orts  attacking  the  character  of 
anotlier,  is  lebelous,  and  is  actionable  per  se. 
Sheibley  v.  Huse  (Neb.),  13-376. 

"Liar."  —  Words  in  a  newspaper  publi- 
cation charging  a  person  with  being  a  "  liar  " 
held  to  be  libelous  per  se.  Byrne  v.  Funk 
(Wash.),  3-647. 

"  A  common  liar."  —  To  publish  by  writ- 
ten charge  of  an  individual  that  he  is  "  a 
common  liar"  is  libelous  per  se.  Paxton  v. 
Wooodward   (Mont.),  3-546. 

i.  Imputing  unchastity  to  female. 

In  general.  —  To  charge  a  woman  with 
being  of  lewd  character,  with  using  her  body 
fot-  coinmefcial  purposes^  and  with  keeping 
a  gathbling  room,  is  actionable  per  se.  Bat- 
tles V.  Tyson  (Neb.),  15-1241. 

"  Bltehf"  -^  The  A^ord  "  bitch "  as  ap- 
plied to  a  woman,  does  not,  when  standing 
alone,  iniply  unchastity,  and,  therefore,  in 
an  action  by  A  woman  for  slander,  when  it 
is  admitted  that  the  defendant,  in  an  alter- 
cation with  the  plaintiff  and  her  husband 
over  some  hbraes,  called  the  plaintiff  "  a 
damned  old  bitch,"  it  is  error  for  the  court 
to  iiistruct  the  jury  that  the  language  used 
by  the  plaintitf  was  slanderous  per  se.  War- 
ren V.  Ray   (Mich.),  16-514. 

g.  A#ecting  race  or  color. 

It  is  libelous  per  se  to  publish  a  white  man 
aS  a  ilegro.  Flodd  v.  Ne*s  and  Courier  Co. 
(S.  Car.),  4-685. 

The  Thirteenth,  Fourteehthj  and  Fifteenth 
Ainendinents  to  the  United  States  Constitu- 


tion have  not  destroyed  the  law  6i  South 
Carolina  making  the  publication  of  a  *hitfe 
man  as  a  hegro  libelous.  Flbod  t;.  News  and 
Courier  Co.   (S.  Car.),  4-685. 

h.  Affecting  honesty. 

In  general.  -~  To  say  of  one  candidate 
for  an  office  that  he  is  honest  does  not  carry 
an  implication  that  the  other  candidates  are 
dishonest.  Nichols  v.  Daily  Reporter  Co. 
(Utah),  8-841. 

Fnblic  officer.  —  It  is  libelous  per  se  to 
charge  a  city  officer  with  being  a  part  of  a 
system  of  jobbery  and  graft  in  the  manage- 
ment of  city  contracts.  Quinn  v.  Review 
Pub.  Co.   (Wash.),  19-1077. 

i.  Affecting  trade,  business,  or  profession. 

In  general.  ~  In  detenhinihg  Whether 
Words  ate  actionable  per  se,  a  distinctibn  iS 
generally  reeognized  between  Wdrds  written 
or  ptinted  and  words  snoken,  but  this  dis- 
tinction does  not  eiist  in  the  case  of  WdtdS 
affeetirig  a  person  in  his  profession  or  busi- 
ness.    Dallavo  v.   Snider    (Mich.),  8-&12. 

A  letter  published  in  a  neWSJapeir  cHal'g- 
ing  that  during  a  coal  famine  a  coal  cdmpaiiy 
not  only  charged  extortionate  pficeS  fW  Cbal, 
but  even  refused  to  sell  coal  at  silcH  prides 
is  libelous  per  se.  The  same  w6rds  when 
spoken  are  slanderous  per  se,  and  are  afctidn- 
able  without  ptodf  of  special  damage.  Grfl^s 
Coal  Co.  V.  Rose  (Wis.),  5-349. 

False  Statements  regai^dlng  iherchant. 
— -It  is  libeldus  per  se  to  publish  of  and  Cbh- 
cerning  a  merchant  false  statements  touch- 
ing hiin  in  his  business  and  naturally  tend- 
ing to  Ittjhfe  hith  therein.  DallaVO  v.  Shidit 
(Mieh.),  *^212. 

ChAtge  that  corporation  is  a  "  ttnst." 

—  a  circular  Which  by  direct  avei'meUt  ahd 
by  necessary  and  inevitable  implication  afc- 
cUses  a  cBrporatidh  of  being  a  trtist  afld 
thereby  violating  the  law^  ot  the  United 
States  and  bf  the  state  ^n  which  it  dbes 
business,  is  libelous  per  se.  Sternberg  Mfg. 
Ctt.  «.  Miller,  etc.,  Mfg.  Cb.  (U.  S.),  18-6*. 

Ohatge  thkt  &tia  helbngs  to  moiittpoly. 

—  A  publication  which  changes  a  bvtsiflesi 
firm  with  entering  into  a  pbol  tb  control  the 
price  of  a  commodity  is  libelous  Jie*-  si,  in 
that  it  tends  to  expose  the  membei's  of  the 
firm  to  public  hatred  or  tontemjit,  ahd  to 
deprive  them  of  the  benefits  dt  puhlid  confi- 
dence br  social  intercourse,  ana  to  injure 
thein  m  their  trade  or  bUsines^.;  and  thiS 
being  So,  it  is  immaterial  that  a,  doubt  exists 
as  to  the  cdnstitUtionality  df  tertain  statiiteS, 
in  force  at  the  time  of  the  publicatibh,  mak- 
ing pools  or  combinations  to  regulate  or  fix 
the  ptice  bf  any  cdhimodity  a  crime.  Dotn 
t'.  Cooper  (la.),  16-744. 

Chargi;  at  attempted  monopoly  and 
deCeptioil  df  cOArts.  —  A  circular  whidh 
phal-ges  that  a  COrpdratibn  falsely  pretends 
to  be  the  owner  df  certain  valid  and  subsist- 
ing patents  entitling  it  tb  monopolize  the 
manufaeture  of  a  certain  article,  and  that 
it  has  misused  and  deceived  the  courts  in 
orde*'  to  secure  unwarranted  protection  of 
its  business  by  means  of  injundtidn^,  and  i)l 


LIBEL  AI^D  SLANDEH. 


1055 


order  to  prweiit  comp^tltloil  tofl  riiSe  the 
priie  of  the  mtthufactured  iirtiBle  to  the  con- 
sumer, is  libeltiUa  p«i-  se.  Sternberg  Mfg. 
Co.  V.  Miller,  etc.,  Mfg,  Co.  (U.  S.),  18-fl9. 

AeSeoiloiL  Ota  cleTgythkn..  —  It  is  libel- 
ous pet  »d  to  Write  of  A  clergymfth,  itn  apjili- 
caut  for  &  pulpit,  "  I  would  hot  haVe  ftnythittg 
to  do  with  him  or  touch  him  with  a  ten-toot 
pole,"  if  under  all  the  circumstances  the 
words  used  would  expose  the  person  written 
of  to  hatred  Or  contempt,  or  injury  in  his 
business  or  occupation.  Cole  r.  Millspaugh 
(Minn.),  20-717. 

Notice  that  contractor  is  on  "  uil'- 
fair "  list.  —  The  publication  of  a  notice 
that  a  certain  contractor  has  been  placed  on 
the  "  unfair  list "  of  a  carpenters'  union, 
together  with  a  statement  that  the  publica- 
tion of  such  notice  will  be  continued  until 
he  has  decided  to  set  himself  square  with 
organieed  labor,  is  merely  a  declaration  of 
his  unfriendliness  toward  organized  labor 
and  tjf  his  refusal  to  recognize  its  rules, 
regulations,  and  authority,  and  is  not  sus- 
ceptible of  the  meaning  ascribed  to  such 
publication  by  an  innuendo  that  such  con- 
tractor is  dishonest,  unreliable,  and  un- 
deserving of  the  confidence  of  the  public  in 
his  vocation.  Labor  Review  tub.  Co.  v. 
Galliher    (Ala.),  15-674. 

Statement  rtilAting  to  claS^  6f  mer- 
chants; —  Where  a  class  of  persons  in  a 
city  is  engaged  in  the  conduct  of  trading- 
stamp  concerns,  a  publication  iri  a  newspaper 
which  refers  generally  to  the  trading-stamp 
concerns  Of  the  city  as  "  the  trading-stamp 
fake "  or  "  the  get-rich-quick  industry,"  but 
does  not  refer  to  any  particular  trading 
stamp  concern  or  to  all  of  the  persons  en- 
gaged in  the  business  in  the  citjr,  will  not 
sustain  an  action  for  libel  by  one  of  the 
trading-stamp  concerns.  Watson  v.  Detroit 
Journal  Co.   (Mich.),  8-131. 

A  newspaper  publication  commenting  Upon 
a  murder  ahd  stating  that  the  killing  was 
the  result  of  the  violation  of  the  law  by 
wine  joints  which  were  selling  adulterated 
wine,  and  that  "  the  first  trouble  Which  led 
up  to  the  killing  occurred  In  one  of  these 
joints,"  affects  6nly  a  class,  and,  there  being 
nothing  in  the  article  Which  by  proper  in- 
ducement and  cdllo^uium  can  be  giteil  per- 
sonal application  to  a  particular  wine  dealer, 
the  publication  affords  no  ground  for  an  ac- 
tion for  libel  by  such  Individual  dealer. 
Comes  V.  Cruce   (Ark.),  14-327. 

j.  Affecting  property. 

Report   that   house   is    "haunted."   — 

A  reckless  publication  of  a  report  that  a  cer- 
tain house  is  haunted  by  a  ghost  raises  a 
presumption  of  malice  sufficient  to  support 
an  action  by  the  owner  of  the  house  to  recover 
damages  fdr  the  depreciation  in  the  value  of 
the  property  and  loss  of  rent  resulting  from 
the  bubljcation,  and  for  expenses  incurred 
bj^  Ihi  owner  in  consequence  of  the  publica- 
tion. Manitoba  free  Press  Co.  v.  Nagy 
(Canada),  9-816. 

Disparaging  quality  ot  manufactured 
gdo js,  —  A   letter   disparaging  the   quality 


Of  goods  nianUfa6tUr6d  by  third  persons  held 
not  libelous  pei-  se.  Victor  Safe,  etc.,  Ctt.  t*. 
Deright  (U.  S.),  8-809. 

3.  PBivitEQED  Communications. 
a.  In  general. 

Ground  of  privilege.  — A  communication, 
although  it  contains  criminating  matter,  is 
privileged  when  made  in  good  faith  upon 
any  subject  in  which  the  party  communicat- 
ing has  an  interest,  or  in  reference  to  which 
he  has  a  right  or  duty,  if  made  to  a  person 
having  a  corresponding  interest,  right,  or 
duty,  and  made  upon  an  occasion  properly 
to  serve  such  right,  interest,  or  duty,  and 
in  a.  manner  and  under  circumstances  fairly 
warranted  by  the  occasion  and  the  duty, 
right,  or  interest,  and  not  so  made  as  un- 
necessarily or  unduly  to  injury  another,  or  to 
show  express  malice.  Abraham  v.  Baldwin 
(Fla.),,  10-1148. 

A  subject  in  relation  to  which  a  communi- 
cation is  made  may  be  privileged,  yet  a  com- 
munication made  upon  that  subject  may  not 
be  privileged.  If  the  restraints  and  qualifi- 
cations imposed  by  law  upon  the  publicity  to 
be  given  such  communications  are  disre- 
garded, the  communication  is  not  privileged. 
If  reasonable  bounds  are  exceeded  in  making 
the  communication,  or  if  the  communication 
is  made  knowing  it  to  be  false,  malice  might 
be  inferred  which  would  destroy  the  privi- 
lege.    Abraham  v.  Baldwin    (Fla.),   lO-lHS. 

Good  faith,  a  right,  duty,  or  interest  in  a 
proper  Subject,  a  proper  occasion  and  a 
proper  communication  to  those  having  a  like 
right,  duty,  or  interest,  are  all  essential  to 
constitute  words  spoken  that  are  actionable 
per  se,  a  privileged  communication,  so  as  to 
make  tlie  proof  by  the  plaintiff  of  express 
malice  essential  to  liability.  Abraham  v. 
Baldwin  (Fla.),  10>-1148. 

ComitaUnioatibns  bet^reen  stoohhold- 
ers  of  corporation.  —  A  letter  from  a 
stockholder  in  a  corporation  to  another  stock- 
holder concerning  a  third  stockholder  is 
written  on  a  privileged  Occasion,  and  there- 
fore is  not  actionable,  though  it  contains 
statements  which  are  libelous  per  se,  unless 
it  contains  matter  tending,  upon  its  face,  to 
show  malice  or  reckless  disregard  on  the 
part  of  the  writer  for  the  truth  of  his  state- 
ments, or  tending  to  show  that  the  writer 
exceeded  his  privilege  by  incorporating  ih 
the  letter  impertinent  and  unnecessary  mat- 
ters of  a  libelous  character.  If  the  letter 
contains  anything  tending  to  prove  affirma- 
tively any  of  these  matters,  it  cannot  be 
said  as  a  matter  Of  law  to  be  a  privileged 
communication,  and  can  be  treated  as  such 
only  after  the  jury  haVe  found  from  the 
evidence  that  the  writer  did  not  exceed  or 
abuse  the  privilege  of  the  occasioft  and  was 
not  actuated  by  malice.  Chambers  t).  LeiSfer 
(Wash.),  10-270. 

Aoonsdtlon  made  to  Employer  against 
employee;  —  An  intemperate  and  violent 
letter  written  to  an  employer,  making 
groundless  and  unprovoked  charges  against 
an  employee,  calculated  to  injilre  and  dbgrafle 
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him  and  cause  his  discharge,  cannot  be 
recognized  as  a  privileged  communication  by 
means  of  which  the  writer  can  with  im- 
punity destroy  the  confidence  of  the  employer 
in  his  subordinate  and  bi-eak  up  the  relations 
between  them.  Jozsa  i).  Moroney  (La.),  19'- 
1193. 

Newspaper  article  concerning  pbysl- 
dan.  —  A  newspaper  article  concerning  the 
professional  conduct  of  a  practicing  physi- 
cian is  not  privileged  merely  because  of  the 
relation  of  physician  as  such  to  the  general 
public  in  the  territory  to  which  his  practice 
extends.  A  newspaper  owes  no  duty  to  in- 
form the  public  as  to  such  matters.  Rood  v. 
Dutcher  (S.  D.),  20-480. 

Neirspaper  article  concerning  clergy- 
man. —  A  newspaper  editorial  wherein  the 
defendant  does  not  confine  itself  to  comment 
upon  and  criticism  of  the  public  acts  of  the 
plaintiff,  a  clergyman,  but,  without  stating 
the  sources  of  its  information,  makes  a  false 
statement,  upon  its  own  responsibility,  that 
the  plaintiff  has  committed  in  his  private 
life  certain  acts  of  an  immoral  nature,  is  not 
privileged  as  containing  fair  and  bona  fide 
comment.  Russell  v.  Washington  Post  Co. 
(D.  C),  14-820. 

b.  In  respect  to  judicial  proceedings. 

Words  spoken  in  general;  —  Words 
spoken  in  the  course  of  judicial  proceedings, 
though  they  are  such  as  impute  crime  to 
another,  and  therefore  if  spoken  elsewhere 
would  import  malice  and  be  actionable  in 
themselves,  are  not  actionable  if  they  are 
applicable  and  pertinent  to  the  subject  of 
inquiry.     Schultz  v.   Strauss    (Wis.),   7-528. 

Statement  for  purpose  of  originating 
criminal  prosecntion.  —  An  unsworn  let- 
ter to  a  justice  of  the  peace  concerning  the 
commission  of  a  crime  and  urging  an  investi- 
gation, which  does  not  state  the  facts,  but 
merely  states  rumors  which  the  informant 
might  easily  have  ascertained-  to  be  untrue, 
is  not  privileged  if  written  maliciously. 
Miller  v.  Nuckolls  (Ark.),  7-110. 

Statements  made  to  a  district  attorney  and 
his  assistants  in  their  official  capacity  for 
the  purpose  of  originating  or  forwarding  » 
judicial  proceeding  for  bringing  an  offender 
to  justice  are  privileged.  Schultz  v.  Strauss 
(Wis.),  7-528. 

Remarks  of  magistrate.  —  A  magistrate 
when  sitting  in  the  course  of  judicial  duties 
is  a  "  judpe "  within  the  meaning  of  the 
rule  that  defamatory  observations  by  a  judge 
in  the  course  of  judicial  duties  are  not 
actionable,  and  the  rule  applies  to  a  defama- 
tory statement  by  a  magistrate  made  while 
sitting  in  the  course  of  judicial  duties  al- 
though made  falsely  and  maliciously  and 
without  reasonable  cause.  Law  ».  Llewellyn 
(Eng.),  4-431. 

Remarks  of  eonnsel.  —The  privilege  of 
counsel  in  the  trial  of  a  cause  is  not  absolute 
and  unqualified,  and  slanderous  words  spoken 
by  him  are  actionable  if  they  have  no  rela- 
tion or  reference  to  the  cause  being  tried 
or  to  any  subject-matter  involved  tji^reiq. 
Carpenter  V,  Ashley  (C»l.),  7-601, 


Where  the  prosecuting  attorney,  while  con- 
ducting a  prosecution  for  larceny,  charges  the 
defendant's  attorney,  who  is  not  a  witness  in 
the  case,  with  perjury  and  subornation  of 
perjury,  the  words  are  not  privileged,  as  they 
have  no  pertinency,  relevancy,  or  reference  to 
the  charge  being  tried.  Carpenter  v.  Ashley 
(Cal.),  7-601. 

Privilege  of  ivitness.  —  A  witness  who 
testifies  under  oath  in  a  court  of  justice  is 
not  subject  to  an  action  for  libel  or  slander 
for  any  statement  that  he  may  make  upon 
the  subject  under  consideration.  Sebree  v. 
Thompson    (Ky.),   15-770. 

Statements  and  communications  made  to  a 
grand  jury,  which  result  in  an  indictment  for 
crime  of  the  person  concerning  whom  they 
are  made,  are  privileged,  as  they  are  made  in 
the  course  of  a  judicial  proceeding  and  are 
applicable  and  pertinent  to  the  subject  of 
the  inquiry.  Schultz  v.  Strauss  (Wis.), 
7-528. 

Defamatory  words  spoken  by  a  witness 
under  compulsory  attendance  before  a  duly 
constituted  legislative  investigating  commit- 
tee are  absolutely  privileged,  if  they  are 
pertinent  to  the  matters  under  investigation, 
even  though  they  are  uttered  maliciously. 
Sheppard  v.  Bryant   (Mass.),  6-802. 

Statements  as  to  the  testimony  he  is  about 
to  give  made  by  a  witness  before  trial  to  a 
party  to  the  action  and  the  latter's  counsel 
are  surrounded  by  the  same  privilege  of  pro- 
tection against  prosecution  for  slander  as  ia 
the  evidence  actually  given  by  the  witness  in 
court.     Watson  v.  Jones   (Eng.),  3-124. 

Allegations  in  pleadings.  —  Libelous 
matter  in  pleadings  filed  in  a  court,  if 
relevant  and  pertinent  to  the  subject  to  be 
inquired  into,  is  absolutely  privileged,  and 
all  doubts  should  be  resolved  in  favor  of  the 
relevancy  and  pertinency  of  such  matter. 
Kemper  v.  Fort  (Pa.),  12-1022. 

Where  a  testator  designates  the  "  issue " 
or  "  children  "  of  his  daughter  as  his  legatees, 
the  legitimacy  of  a  person  claiming  as  a 
legatee  is  material  in  an  action  involving  his 
right  as  such,  and  an  allegation  of  his  ille- 
gitimacy in  a  pleading  in  such  action  is 
relevant  and  absolutely  privileged.  Kemper 
V.  Fort  (Pa.),  12-1022. 

FnMioation  of  report  of  jndioial  pro- 
ceedings. —  The  rule  that  fair  reports  of 
judicial  proceedings  are  privileged  does  not 
apply  to  the  publication  of  statements  con- 
tained in  pleadings  relating  to  private 
transactions  which  have  not  formed  the  basis 
of  the  subject  of  a  judicial  hearing.  Gazette 
Printing  Co.  v.  Shallow  (Can.),  15-610. 

A  publication  of  judicial  proceedings,  if 
fair  and  impartial,  is  privileged;  but  a  com- 
I-laint  or  other  pleading  in  a  civil  action, 
which  has  never  been  presented  to  tfle  court 
for  its  action,  is  not  a  judicial  proceeding 
within  the  rule,  and  its  publication,  if  it  con- 
tains libelous  matter,  can  only  be  justified  by 
showing  that  it  is  true.  Nixon  i).  Dispatch 
Printing  Co.    (Minn.),  11-lfil. 

Within  the  Philippine  libel  act  permitting 
a  newspaper  publication  of  a  report  of  a 
judicial  proceeding  without  liability  for  libel, 
but  excepting  from  the  privilege  libelous  com-i 
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menta  connected  with  tile  report,  striking 
headlines  printed  over  the  report  of  a  crim- 
inal trial,  which  are  lilcely  to  raise  infe'-- 
ences  detrimental  to  the  person  concerning 
whom  they  w^re  printed,  are  libelous  remarks 
connected  with  the  report,  although  c^uoted 
therefrom,  and  are  not  privileged.  Dorr  v. 
United  States   (U.  S.),  1-697. 

c.  Concerning  candidate  for  oflBce. 

The  fact  that  a  person  is  a,  candidate  for 
an  office  affords,  in  many  instances,  a,  legal 
excuse  for  publishing  concerning  him  as  such 
candidate  language  for  which  there  would  be 
no  legal  excuse  if  he  Jid  not  occupy  the  posi- 
tion of  a  candidate.  Nichols  v.  Daily  Re- 
porter Co.   (Utah),  8-841. 

d.  Concerning  public  officers. 

Charges  imputing  moral  delinquency. 

-T—  The  official  acts  of  public  officers  may  law^ 
fully  be  made  the  subject  of  fair  comment 
aad  criticism  by  the  public,  but  charges  im- 
puting moral  delinquency  to  such  officer  can- 
not, if  false,  be  privileged,  though  made  in 
good  faith  and  relating  to  his  acts  in  the 
discharge  of  his  duties.  Byrne  v.  Funk 
(Wash.),  3-647. 

Imputing  corruption  and  dishonesty. 
—  A  false  charge  imputing  corruption  and 
dishonesty  to  a  public  officer,  though  in  re- 
spect to  his  official  acts,  is  not  privileged  by 
reason  of  the  fact  that  it  is  made  in  good 
faith.  Quinn  v.  Review  Pub.  Co.  (Wash.), 
19-1077. 

A  communication  by  the  superintendent  of 
public  instruction  of  a  county  to  that  officer 
of  another  county  imputing  to  the  treasurer 
of  the  latter  county  the  theft  of  public  funds, 
is  neither  absolutely  nor  qualifiedly  privi- 
leged, as  the  official  to  whom  such  communi- 
cation is  addressed  is  not  one  having  juris- 
diction to  entertain  the  complaint  or  any 
authority  or  interest  in  regard  to  the  matter. 
Logan  V.  Hodges   (N.  Car.),  14^103. 

e.  Communications  between  officers  of  corpor- 
ation. 

Relating   to   honesty  of  employee.  — 

A.  qualified  privilege  attaches  to  a  communi- 
cation from  one  officer  of  a  corporation  to 
a  fellow  officer,  expressing  doubt  as  to  the 
hpn^aty  of  an  employee  of  the  corporation, 
who  has  failed  to  give  a  satisfactory  explana- 
tion of  the  disappearance  of  corporate  prop- 
erty intrusted  to  his  care,  and  ordering  the 
discharge  pf  the  employee.  Denver  Pub- 
lic Warehouse  Co.  v.  HoUoway  (Colo.),  7- 
84Q. 

Where  a.  letter  from  one  officer  of  a  cor- 
poration to  a  fellow  officer  expressing  doubt 
as  to  the  honesty  of.  an  employee  of  the 
corporation  ,  and  ordering  his  discharge  is 
privileged,  the  privilege  is  not  lost  by  the 
action  of  the  recipient  of  the  letter  in  dis- 
closing its  contents  to  another  employee  as 
a  reason  I  for ,  the  discharge  of  i  the  first  em- 
ployee. Denver  Public  Warehouse  Co.  r. 
Holloway   (Colo.),  7-840. 

VoiLS,  1-20  —  .'\N>',  C.vs.  Digest,  —  07. 


f.  Communication    by    one    owing    duty    to 

another. 

Where  a  limited  company  sends  a  com- 
munication containing  defamatory  state- 
ments of  a  third  person  to  anoth,er  company 
to  which  it  owes  a  duty  to  make  the  com- 
munication and  which  has  an  interest  in 
receiving  the  communication,  the  occasion  is 
privileged,  notwithstanding  the  fact  that  the 
duty  is  one  of  imperfect  obligation,  only. 
Edmondson  v.  Birch  &  Co.   (Eng.),  7-192. 

Where,  on  privileged  occasions,  the  man- 
aging director  of  a  limited  company,  acting 
in  the  reasonable  and  ordinary  course  of 
business,  dictates  to  the  servants  of  the  com- 
pany a  letter  and  a  telegram  to  another 
company  containing  statements  defamatory 
of  a  third  person,  and  the  communica-tions 
are  duly  transcribed,  copied,  and  foryarded, 
the  privilege  covers  a  publication  to  the  conr- 
pany's  servants.  Edmondson  v.  Birch  &  Co. 
(Eng.),  7-192. 

g.  Communication  between  mercantile  agency 

and  subscriber. 

A  mercantile  agency  engagied  in  the  biisi- 
ness  of  obtain,ing  information  with  reference 
to  the  commercial  standing  and  position  of 
persons  in  biisiness,  and'  communicating  such 
information  confidentially  to  svibseribers  in 
response  to  th^ir  specific  inquiries,  is  carry- 
ing on  a  business  for  profit  out  of  inotives 
of  self,  interest  as  (Jist^ngiiished  from  an  en- 
terprise in  the  general  interest  oif  society,' 
arid  its  communications  are  not  privileged 
within  the  law  of  lihel  and  slander.  Macin- 
tosh V.  Dun  (Eng.),  12-146. 

h.  Defense  of  attack  on  character. 

While  one  attacked  by  the  publication  of 
charges  against  his  character  has  the  ^'ight 
to  defend  himself,  if  he  goes  further  than  to 
make  a  full  answer  and  reasonable  explanar 
tion  and  uses  statements  unnecessarily 
defamatory,  the  communication  is  not  privi- 
leged.    Byrne  v.  Funk   (Wash.),  3-647. 

4.  Actions. 

a.  Nature  and  form  of  action. 

At  common  law.  —  At  common  law  tres- 
pass on  the  case  was  the  form  of  action  to 
recpver  damages  for  a,  libel,  and  persons 
ch^arged  with  a  joint ,  libel  are  "  joint  ires- 
passers  ''  within  the  constitution  and  suable 
within  the  county  of  the  residence  of  any 
one  thereof.     Cox/l'.  Strickland   (Ga.),  l-8'70. 

Gist  of  action.  —  The  gist  of  an  action 
for  libel  is  the  damage  occasioned  to  the 
reputation!  or  gei^eral  character  of  tie  party 
attacked  by  the  publication.  Lydiard  v. 
Daily  News  Co.   (Minn.),  19-9e5. 

b.  Who  ihay  maintain. 

Corporation.  —  A  corporation  may  sue 
for  the  libel  or  slander  of  its  business  or 
trade.     Gross  Coal  Co.  v.  Rose  ( Wis. ) ,  5-,'549. 

Nonresident.  —  A  nonresident  may  main- 
tain  an   action   for   libel    in   the   New   York 
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courts  against  resident  defendants.  Crash- 
ley  V.  Press  Pub.  Co.  (N.  Y.),  1-196. 

c.  Persons  liable. 

Liability  of  master  for  act  of  servant. 

—  A  corporation  is  not  liable  for  a  slander- 
ous utterance  made  by  its  agent  or  employee 
concerning  a  person  to  whom  the  corporation 
owes  no  independent  duty,  unless  the  slander- 
ous utterance  was  authorized,  expressly  or 
impliedly,  or  has  been  ratified  by  the  cor- 
poration. Sawyer  v.  Norfolk,  etc.,  R.  Co. 
<N.  Car.),  9-440. 

Where  a  person  goes  voluntarily  to  the 
office  of  the  superintendent  of  a  railroad  com- 
pany, who  is  authorized  to  select  and  employ 
agents,  for  the  purpose  of  seeking  employ- 
ment, and  the  superintendent,  after  rejecting 
the  application  of  such  person,  insults  and 
defames  him  in  the  presence  of  others,  the 
company  is  not  liable  for  the  slanderous  ut- 
terances, as  the  superintendent  has  no  express 
authority  to  make  them,  and  authority  cannot 
be  fairly  implied  from  the  nature  of  his  em- 
ployment or  of  the  duties  incident  thereto. 
Sawyer  v.  Norfolk,  etc.,  R.  Co.  (N.  Car.), 
9-440. 

Editor  of  newspaper.  —  The  editor  in 
chief  of  a  newspaper,  who  is  not  the  pro- 
prietor, cannot  be  held  liable  personally  for 
the  libel  published  in  the  newspaper,  where 
it  appears  affirmatively  that  he  was  not  on 
duty  during  any  part  of  the  time  between 
the  reception  of  the  libelous  matter  by  the 
newspaper  and  the  publication,  that  he  did 
not  participate  in  the  publication,  and  that 
he  had  no  knowledge  of  the  libel  until  after 
its  publication.  Folwell  v.  Miller  (U.  S.), 
7-455. 

In  an  action  against  the  editor  of  a  news- 
paper for  libel,  where  it  appears  that  he  is 
not  personally  liable  because  he  did  not  par- 
tidiptite  in  the  tortious  act,  the  fact  that  he 
8*ts  up  as  a  partial  defense  the  truth  of 
certain  statements  in  the  libel  does  not  render 
him  liable  as  though  he  had  originally  di- 
rected the  publication.  Folwell  v.  Miller 
(U.  S.),  7-455. 

President  of  nenrspaper  corporation. 

—  The  president  of  a  newspaper  corporation 
is  not  personally  liable  for  a  libel  published 
in  a  newspaper  in  the  absence  of  personal 
participation  in  the  tortious  act.  Folwell  r. 
Miller   (U.  S.),  7-455. 

Member  of  merchants'  credit  associa- 
tion. —  A  member  of  a  merchants'  credit 
association  is  liable  for  all  damages  caused 
to  a  person  by  reporting  him  delinquent  when 
in  fact  he  is  not.  Woodhouse  ''.  Powles 
(Wash.),  11-54. 

Slanders  uttered  in  pursuance  of 
common  agreement.  —  If  two  slanders  arc 
uttered  in  pursuance  of  a  common  agreement 
between  two  persons  that  such  slanders  shall 
be  uttered,  each  is  .iointly  liable  with  the 
other  for  their  utterance,  and  separate  causes 
of  action  against  them  for  slander  may  be 
joined  in  the  same  complaijit.  Green  v. 
P^vi^a  (K  Y.),  3-310, 


d.  Defenses. 

Truth.  —  Under  section  5  of  the  Bill  of 
Rights  in  the  Nebraska  constitution,  thq 
truth  alone  is  not  a  complete  defense  in  a 
civil  action  for  libel,  but,  if  the  defendant 
justifies,  he  must  further  allege  and  prove 
that  he  published  the  alleged  defamatory 
matter  with  good  motives  and  for  justifiable 
ends.     Wertz  v.  Sprecher   (Neb.),  17-758. 

The  publisher  of  a  newspaper  may  freely 
expose  false  and  defamatory  matter  circu- 
lated concerning  a  candidate  for  a  public 
office,  but,  in  so  doing,  he  may  not  libel 
another  party,  and  can  defend  against  such 
libel  only  by  showing  the  truth  of  the  publi- 
cation.  'Sheibley  v.  Huse    (Neb.),   13-376. 

Insanity.  —  Insanity  is  a  good  defense  in 
an  action  for  libel  and  slander.  Irvine  v. 
Gibson  (Ky.),  4-569. 

Previous  libel  by  plaintiff.  —  In  an 
action  for  libel,  where  it  appears  that  the 
publication  complained  of  was  libelous  as  a 
matter  of  law,  it  is  no  defense  that  the  plain- 
tiff had  previously  libeled  the  defendant;  and 
hence  an  instruction  to  the  jury,  that  if  the 
plaintiff  had  theretofore  published  articles 
offensive  to  the  defendant,  while  the  latter 
had  the  right  to  issue  circulars  fairly  re- 
futing the  offensive  matter,  it  had  no  right, 
by  way  of  counteracting  the  effect  of  the  of- 
fensive articles,  to  libel  the  plaintiff,  and  that 
if  the  plaintiff  libeled  the  defendant,  the  lat- 
ter's  remedy  was  by  an  action  at  law,  rather 
than  a  libelous  retort,  is  not  erroneous. 
Sternberg  Mfg.  Co.  v.  Miller,  etc.,  Mfg.  Co. 
(U.  S.),  18-69. 

Intention  to  refer  merely  to  imagin- 
ary person.  —  In  an  action  for  libel  against 
the  publisher  of  a  newspaper  who  published 
a  defamatory  article  containing  the  plain- 
tiff's name,  the  fact  that  the  writer  of  the 
article  and  the  editor  of  the  paper  had  never 
heard  of  the  plaintiff  and  believed  the  name 
referred  to  in  the  article  to  be  that  of  an 
imaginary  person,  and  that  neither  they  nor 
the  publisher  of  the  paper  intended  to  de- 
fame the  plaintiff,  is  no  defense  if  the  cir- 
cumstances are  such  that  persons  who  read 
the  article  would  reasonably  think  that  the 
language  referred  not  to  an  imaginary  but  to 
a  real  person,  and  that  those  among  them 
who  knew  the  plaintiff  would  reasonably  sup- 
pose the  language  to  refer  to  him.  E.  Hul- 
ton  &  Co.  V.  Jones   (Eng.),  16-166. 

Publication  by  mistake.  —  The  inser- 
tion of  the  plaintiff's  portrait  in  a  whiskey 
advertisement  with  a  testimonial  signed  with 
the  name  of  another  person,  whose  occupation 
was  given  as  a  nurse,  imports  that  she  is  a 
nurse  and  has  made  the  statements  set  forth, 
and.  therefore,  the  publication  is  of  and  con- 
cerning the  plaintiff,  notwithstanding  the 
na7Tie  of  another  person  is  used  in  the  ad- 
vertisement and  is  appended  to  the  portrait 
and  testimonial.  Nor  is  it  any  defense  that 
the  portrait  was  used  by  mistake,  under  the 
supposition  that  it  was  the  portrait  of  the 
person  mentioned  in  the  advertisement. 
Peek  v.  Tribune  Co,  (y,  g,),  16-1075, 
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e.  Pleading. 

(1)  Complaint  or  declaration. 

In  general.  —  Section  131  of  the  code  of 
Nebraska  has  abrogated  the  common-law  rule 
requiring  the  complaint  in  an  action  for  libel 
to  state  facts  and  circumstances  connecting 
the  plaintiff  with  the  defamatory  publication, 
and  it  is  now  sufficient  to  allege  that  the 
libelous  matter  was  published  of  and  concern- 
ing the  plaintiff.  Sheibley  v.  Huse  (Neb.), 
13-376. 

Complaint  held  to  state  a  cause  of  action, 
and  presenting  the  question  of  fact  whether 
the  words  used  were  intended  to  and  might 
be  understood  to  charge  conduct  or  charac- 
teristics inconsistent  with  good  character  or 
plaintiff's  profession.  Cole  v.  Millspaugh 
(Minn.),  20-717. 

A  declaration  for  libel  is  demurrable  where 
it  does  not  charge  the  defendant  with  malice 
or  with  the  publication  of  anything  defama- 
tory, scandalous,  or  other  than  the  ex- 
act truth.  Henry  v.  Cherry  (R.  I.),  18- 
1006. 

Under  Montana  code.  —  While,  under 
the  Montana  code,  "  in  an  action  for  libel  and 
slander,  it  is  not  necessary  to  state  in  the 
complaint  any  extrinsic  facts  for  the  pur- 
pose of  showing  the  application  to  the  plain- 
tiff of  the  defamatory  matter  out  of  which 
the  cause  of  action  arose,"  it  being  "  suf- 
ficient to  state  generally  that  the  same  was 
published  or  spoken  concerning  the  plain- 
tiff," in  other  respects  the  rules  of  common- 
law  pleading  remain  unchanged.  Hence, 
where  a  cause  of  action  for  libel  is  based 
upon  a  publication  not  libelous  per  se,  and 
the  complaint  does  not  employ  oolloguim  or 
innuendo  to  explain  the  application  and 
meaning  of  the  words  published  and  there  is 
no  allegation  of  special  damages,  the  plain- 
tiff is  not  entitled  to  recover.  Paxton  v. 
Woodward  (Mont.),  3-546. 

The  innuendo,  necessity  of.  ^  In  an  ac- 
tion for  libel  brought  by  an  attorney  against 
the  publisher  of  a  legal  directory,  the  alleged 
libel  consisting  of  the  failure  of  the  defendant 
to  give  the  plaintiff  a  rating  either  as  to  pro- 
fessional qualifications  or  financial  standing, 
the  complaint  held  Insufficient  because  it 
failed  to  allege  the  meaning  and  effect  of  the 
omission  of  the  defendant  to  rate  the  plaintiff 
properly  and  the  manner  in  which  such  omis- 
sion was  understood  by  the  subscribers  to  the 
defendant's  publication.  Kirby  v.  Martindale 
(S.  Dak.),  9-493. 

A  complaint  alleging  the  publication  by 
a  newspaper  of  an  article  charging  the  com- 
plainant with  taking  part  in  a  revolt  in  a 
foreign  country  is  insufficient  to  sustain  an 
action  for  libel  in  the  absence  of  an  allega- 
tion of  the  statute  of  such  country  making 
such  an  act  a  crime.  Crashley  v.  Press  Pub. 
Co.  ,(N.  Y.),  1-196. 

Enlarging  meaning  of  iirords  uttered. 
—  In  an  action  for  libel  based  on  words  not 
actionable  per  se,  the  innuendo  can  do  nothing 
more  than  refer  back  to  some  facts  stated  in 
th?  inducement,   aAd   if  the   inducement   is 


wanting  the  deficiency  cannot  be  supplied  by 
the  statement  of  the  facts  in  the  innuendo. 
Watson  V.  Detroit  Journal  Co.  (Mich.),  8- 
131. 

Where  a  published  article  is  not  suscep- 
tible of  a  construction  which  will  make  it 
libelous,  the  innuendo  cannot  enlarge  the 
meaning  of  the  words  or  attribute  to  them 
a  meaning  which  they  will  not  bear.  Nichols 
V.  Daily  Reporter  Co.  (Utah),  8-841. 

Where  the  petition  in  an  action  for  slander 
alleges  that  the  defendant  said  of  the  plain- 
tiff, a  married  man,  intending  thereby  to 
charge  him  with  the  offense  of  adultery,  that 
"  Bashford  was  undoubtedly  down  the  rail- 
road track  with  some  woman;  I  believe  it;  he 
is  guilty,  I  know  he  is,"  it  is  error  to  sustain 
an  objection  to  the  introduction  of  any  evi- 
dence upon  the  ground  that  the  words  com- 
plained of  are  not  susceptible  of  the  meaning 
attributed  to  them  or  that  sufficient  facts  are 
not  pleaded  to  show  that  they  were  used  in 
that  sense.  Bashford  v.  Wells  (Kan.),  16- 
310. 

Effect  of  Innuendo.  —  Where  the  innu- 
endo in  an  action  for  libel  ascribes  a  certain 
meaning  to  the  language  alleged  to  be  libel- 
ous, the  plaintiff  is  bound  thereby,  and  if 
upon  the  construction  of  such  language  by 
the  court  it  is  ascertained  that  such  language 
is  not  susceptible  of  the  meaning  ascribed, 
the  action  must  fail.  Labor  Review  Pub.  Co. 
v.  Galliher  (Ala.),  15-674. 

Necessity  of  pleading  special  dam- 
ages. —  A  complaint  in  an  action  for  libel 
which  shows  no  publication  actionable  per  se 
is  defective  for  failure  to  allege  special 
pecuniary  damages.  Crashley  v.  Press  Pub. 
Co.   (N.  Y.),  1-196. 

In  an  action  for  libel  where  the  publication 
complained  of  is  libelous  per  se  it  is  not 
necessary  to  plead  special  damages  in  order 
to  constitute  a  cause  of  action.  Sternberg 
Mfg.  Co.  V.  Miller,  etc.,  Mfg.  Co.  (U.  S.), 
18-69. 

Pleading  language  complained  of,  in 
general.  —  In  an  action  for  libel,  the  exact 
language  of  the  libelous  publication  must  be 
set  out  in  the  complaint,  and  it  is  not  suffi- 
cient to  set  out  the  publication  in  its  "  sub- 
stance and  effect."  Kirby  v.  Martindale  (S. 
Dak.),  9-493. 

Words  spoken  in  foreign  language.  — 
In  an  action  for  slanderous  words  spoken  in 
a  foreign  language,  the  words  shouU  be  set 
out  in  that  language  and  a  translation  given 
in  the  declaration,  and  it  is  necessary  to 
prove  that  the  translation  in  the  declara- 
tion is  correct.  Romano  v.  De  Vito  ( Mass. ) , 
6-731. 

Defects  cured  by  answer.  —  A  petition 
for  libel,  defective  in  the  matter  of  charging 
a  publication  of  the  alleged  defamatory  mat- 
ter, is  cured  by  an  answer  which  admits  such 
publication.  Sheibley  v.  Huse  (Neb.),  1,3- 
376. 

( 2 )   Answer. 

Plea  of  Justification.  —  A  plea  of  justi- 
fication in  an  action  for  libel  must  justify 
the  preelse  charge  laid  in  the  declaration  an4 
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^,  insufficient,  if  lit  I  attempts  to  justify  a  sepr 
arate  .and,  distinct  chajge,  ,  though. ,  of  the 
same  general  nature.  Dowie  v..  Priddle  (III.), 
3-526. 

Where  an  allied  libelous  charge  is  ape- 
cjflc,  the  plea  qf  jjistiftcation  need  only  allege 
the  truth  of  the  charge,:  hut  where  the,  charge 
is  .general, ,  the  I  (plea  roust  state  the  facts 
shqiying  the  truth.  Dowie  v.  Priddle  (111.), 
3-526.       ,     ,    .  .  '..'•.■ 

.It, is  not  sufficient  in,  a  plea. of  justification 
in  ain  actjon  fpr„libel  to  attack  the  character 
pf  the. plaiirtjjj, generally,  or  to. aver  his  gen- 
eral misfionduet,  but  the  yery, words, set  out 
in  the  declaration,  at, least  those  ^hich- are 
,'K;tio^able,mufit  be  justified.  Dowie  v.  Prid- 
dle tin.),  3-526..     . 

tj'hen  a  person  is  cli,arged  in,  it,. publication 
wjth  the  commission  qfsonie  sppcifio  offense, 
th|9  pu,lb(Iisher,,may,  when,  sued . for  i damages, 
fvllege  and  proye  that  the  offense  was  commit- 
ted; ,  but  it  is,  not,  permiasible,  to  establish 
the  fs>ct,by  alleging  an^  .prqyjng  other  acts 
oi  wrongdoing.  Lydiard  v.  Daily  News  Co. 
(Mifin.,)n,l£V?3p.  "  ,„  ,.,„,,,-,.,  -  ,.  ..„:; 
,,An  .alleg?,tion  jn,  .tbp  answer,  to,  an,  action 
for  libe,l  ^leldjio, present  an  issue  of,  justi^ca- 
tion,  upon, which  the  defendan;t  was  entitleid 
to  be,  heard,     taxton  v.  Woodward   (Mont.), 

Me'.-,     .„    ' -  ■■  .,         

i, Under  the  Iforth  I^akotf^,  statute  the.,de- 
fend^jji  in  .ap,  action  for  S|lg,ijder  or  Jibel  mfiy 
answer  by  way  of  jugtifica,tiqn  ^nd  mitigation, 
eij^er  OT,.botl>,  ^nd,fliay^plead  mitigg,,tipg  oir- 
cumstancea  in  cojfijection  with  a  general  de- 
niai;     Wrege  v.  Jones   (Ni  Dak.),  3-482. 

f.  Evidence. 

"1,1     ,    "     '.1 
(1)  Presumption  and  burden  of  proof. 

Presnmption  of'  malice  in  unprivi- 
leged commnnication.  —  Where  words  are 
spoken 'Which  are  slanderous  per  se,  malice 
is  conclusively  presumed  for  the  purpose  of 
recovering  actual  damages,  and  the  malice 
thus  presumed  to  exist  is  malice  in  law  as 
distinguished  from  malice  in  fact.  Wrege  v. 
Jones  (N.  Dak.),  3-482. 

Burden  of  proof  of  malice  in  com- 
munication qnalifiedly  privileged.  —  In 
an  actiom  for  libel,  when  the  occasion  is 
shown  to  have  been  qualifiedly  privileged,  the 
burden  of  proving  malice  is  cast  on  the  plain- 
tiff. Denver  Public  Warehouse  Co.  t).  Hollo- 
way   (Colo.),  7-840. 

■  The  law  j)resumes  that  the  writer  of  a  de- 
famatory letter  was  not  actuated  by  malice, 
where  it  appeaa-s  that  both  the  occasion  and 
the. -subiect-matter  were  privileged.  Denver 
Public  Warehouse  Co.  v.  Holloway  (Colo.), 
7-840., 

In  an  action  for  libel,  where  it  appears 
that  the 'letter  on  which  the  action  is  based, 
though  libelous  per  se,  'was  written  on  a 
privileged  occasion,  the  plaintiff  has  the  bur- 
den of  proving  malice,  knowledge  of  falsity, 
recklessness,  tlie  use,_pf  impertinent  or  un- 
necessary libelous  matter,  or  other  illegal 
.ihuse  by  the  defendant  -of  the  occasion  of 
privilege,  and  upon  establishing  any  of  these 
piatteis  the  plaintiff  is  entitled,  on  account 


of  the  i)resumptiop,fl|,ijj%lice,  falsity,  and  in- 
jury arising  from  matter  libelous  per  se,  to 
recover,  unless  .f^he  clef^iidai^t  establishes  the 
truth  of  the  libelous  statements.  Chambers 
V.  Leiser  (Wash.),  10-270.  .<      ' 

In  an  action  for  slander  the  burden  of  prov- 
ing the  'plea  that  the-  communication  was 
privileged  is  on  the  defendant.  When,  it  is 
establishied  or  conceded  that  the  communica- 
tion was  privileged,  tlie  burden  is  then  cast 
upon  the  plaintiff  to  show  that  th&  words 
were  uttered  from  an  improper  motive,  and 
not  for  a  reason  that  would  otherwise  render 
them  privileged.  Abraham  v.  Baldwin  ( Pla. ) , 
10"!  148. 

Burden  of  proof  of  privilege.  — 
As  privilegedi  communications  constitute  an 
exception  to  the  general  laile  ■  which  implies 
malice  in  a  libelous  publication,  and  infers 
some  damage,  it  rests  with  the  party  claim- 
ing' the  privilege  to  show  that  the  communi- 
cation is  •  witliin  the  exception,  Logan  v. 
Hodges  (N.  Car.),  14-103. 

.  •      '  ' 

(2)  Admissibility  of  evidence. 

JNews^aper  report  ,  fit,,,  d^endai^t'a 
statement.,  —  In  ap  .aqtion .  foj-,  slander,  it  ,is 
not  competent  tp  intrpdu.ce  in  evidence  agajnst 
the  defendant  newspaper  .article?, purporting 
to.  state.  wh,at  the  . /d^fgndapt  sai4, ,,bjij,t  fqr 
which  he  ^ras  not  .responsible.  Carpenter  v. 
As.hley  {C.at),;7'6pi;  ,    .  .,,    „   -,,  .t 

Sense  in  ^l^ich  .ivo^^s.  used,  —  jn  an 
action  for,  slande.r  for  charging  ,the ,  plaintiff 
with  .being,  a^robbe^-,  it.  i,s,.pr9Per  to  exclude 
eyidenjCe  tos  show,  tjie  sens^  ifi  whieji  the  de-; 
fendajit  used  the-,  word  "  robbpr,"  and  ,  what 
he  meant  by  tl(^  use  of  l^e  word.  JFlaacke  v. 
Stratford,,('N.  ,!■,);.  5-q^.4.  ,  ^,:     ,,,,        ,    ,,,, 

Threats  by  defendant,  pe^d^ng,  action^ 
—7-  in  ah  action  , fop,  ,lj})el,,,eyidqnQe  qf  threats 
madp  by  |the  ,  defendant ,  a^teii ,  the  coijimen<^- 
ment  of  an  action,  hejd  admissibly,  to  show, 
malice.  Paxton  v.  Woodward  (Mont.),  3- 
546. .  .    ,   ,  .;.,,,.,„     .,,,,......1... 

Malice  in  .privileged., Cjo^inunicfition. 
—  in  an  action ,fpi;  Jibel,,bp.s?4  on,a,.criticism 
qf  a  book  written  by,  the  plaintiff,.wber.e  the 
defense  is  that  th?,  .waiting,  pompla,ifle4  of  is  a 
fair ,  comment  upon  ji  matter,  of  public  inter- 
est, evidence  .th.a,t  the. .defendant  wfsjjctuatpd 
by  aptual  majice  .towards  the  plaintiff  is,  ad- 
niissibl^,  upon,  the  ground  .that ,  a  coxijinjpnt 
which  is  actuated  by  malice  cannpt.be.dfppied 
fair  on  the  part  of  t]ie,  persop  who  makes  it, 
and  therefore  f)roof  of  actiial  .ipjalic^  pay  take 
a  criticism  that  is  prima  fa,c\e  fait  outside 
the  limjts  qf  a  fajr  comment.  .IThpmas  v. 
Bradbury,  A^riew  &  Cfl.   (Eng,)j  .6:7,i35._   , 

Goojd  faith  and  jaoh  of,  mailce.  —  The, 
defendant  in  ^n  action  pf  libel  cannpt„c!|aim 
the  protection  of  an  absolufie  qr  guajified 
privilege  where  be  fails  to  plea^  justifloatioii, 
but  having  pleaded  good  faith  an4  a  Jack  of 
actual  malice  it  is  open  tp,,him  to  offer  tes- 
timony, to  ^hat  effect  in  mitigation  of.dam- 
a.aes  as  well  as  other  t,estimony  tepdipg  to 
initisate  the  damages.  Logan  f.  Ilodges  (N. 
Car,),  14-103.,        ' 

Direct  testin^ony  as  ^o  maliqe.'-i- 
On  the  trial  of  an  action  for  libel  the  de- 
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fendant  may  testify  directly  as  to  his  lack  of 
malice,  and  that  his  feelings  toward  the  plain- 
tiff were  friendly  both  before  and  after  the 
publication  of  the  alleged  libel;  but  he  can- 
not testify  as  to  the  plaintifTs  feeliijgs 
toward  him,  since  his  testimony  on  the  latter 
point  would  be  a  mere  inference  or  conclu- 
sion.    Dorn  r.  Cooper  (la.),  16-744. 

Specific  offenses  by  plaintiff  to  slipw 
bad  oharactor.  —  The  defendant  in  a  libel 
action  may,  as  a  defense  and  in  mitigation  of 
damages,  prove  the  bad  character  of  the  plain- 
tiff; but  such  proof  cannot  be  established  by 
evidence  of  the  commission  of  specific  offenses 
not  charged  in  tlie  publication.  Lvdiard  c. 
Daily  News  Co.    (Minn.),   19-98.5. 

The  defendant  in  an  action  for  libel  has  no 
right  under  the  general  issue  to  prove  the 
specific  acts  of  the  plaintiff's  misconduct,  but 
is  confined  to  proof  of  his  general  bad  char- 
acter.    Dowie  r.  Priddle   (TH.).  3-.526. 

Neiwspaper  advsvtiscsnent  by  physi- 
cian plaimtij?.  —  The  fact  that  a  physician 
advertises  in  newspapers  that  he  is  skillful  and 
competent  in  his  profession  is  immaterial  in 
an  action  by  him  for  libel  in  charging  him 
with  malpractice.  In  such  a  ease  the  court 
cannot  apply  the  rule  of  medical  ethics  as  to 
advertising.  Rood  v.  Dutcher  (S.  D.),  20- 
480. 

Opinion  as  to  effect  of  slander.  — 
A  defendant  in  an  action  for  slander  cannot 
introduce  in  evidence  the  opinions  or  im- 
pressions of  witnesses  to  the  slander  as  to  its 
effect  upon  the  reputation  of  the  plaintiff. 
Linehau  v.  Xelson  (K  Y.),  18-831. 

Rebutting  evidence.  —  In  an  action  foi' 
an  alleged  libel  consisting  in  the  publication 
of  an  article  charging  the  plaintiffs,  a  co- 
partnership, with  entering  into  a  pool  to  con- 
trol the  price  of  hogs  in  a  certain  locality, 
where  the  plaintiffs  are  permitted  to  introduce 
evidence  showing  the  market  price  of  hogs  in 
the  locality  in  question  and  in  other  localities, 
for  the  purpose  of  showing  actual  malice,  the 
defendant  is  entitled  to  rebut  the  evidence 
on  that  point  by  showing  the  actual  market 
price  and  his  information  regarding  the  same 
at  the  time  when  he  made  the  publication. 
Such  evidence  is  not  admissible  in  justifica- 
tion, however,  where  the  defendant  has  not 
pleaded  justification;  nor  is  it  admissible  in 
mitigation  of  damages  when  not  so  pleaded. 
Dorn  r.  Cooper   (la.),  16-744. 

Publication  of  retraction.  — Evidence  of 
the  publication  by  the  proprietor  of  a  news- 
paper, in  a  conspicuous  place  therein,  of  an 
ample  retraction  immediately  upon  learning 
that  a  libelous  article  has  appeared  therein, 
is  admissible  in  an  action  for  the  libel,  as 
tending  to  show  absence  of  malice,  and  since 
the  retraction  may  be  found  to  have  dimin- 
ished materially  the  mischief  caused  by  the 
libel,  and  thus  to  have  reduced  substantially 
the  damages  sustained  by  the  person  libeled. 
Ellis  V.  Brockton  Pub.  Co.  (Mass.),  15-83. 

Evidence  relating  to  damages.  — 
Where  a  declaration  in  an  action  for  libej 
instituted  by  a  clergyman,  who  is  also  the 
editor  of  a  monthly  religious  journal  and  tlie 
author  of  several  books,  alleges  that  he  has 
been  injured  by  the  publication  of  the  libel 


iji  his  calling  or  profession  of  clergyman  and 
in  his  occupation  or  business  of  "  writing, 
editing,  .and  publishing  religious  papers, 
periodicals,  and  books,"  evidence  as  to  the 
size  of  the  plaintiff's  congregation  and  the 
extent  and  circulation  of  his  writings  is  ad- 
missible for  the  purpose  of  showing  the  dam- 
ages which  he  sustained.  Eusself  v.  Wfish- 
ington  Post  Co.  (D.  C.j,  14-820. 

In  an  action  for  libel,  testimony  by  the 
plaintiff  that  she  has  no  parent  living  and  is 
dependent  upon  her  own  exertions  is  admis- 
sible in  evidence,  where  it  is  offered  not  for 
the  purpose  of  showing  poverty,  but  as  bei^r- 
ing  on  the  question  of  damages  for  impaired 
capacity  for  labor  and  damages  for  mental 
suffering.  Washington  Times  Co.  v.  Downey 
(D.  C),  6-765. 

Defendant's  financial  standing.  —  In 
an  action  for  slander,  evidence  of  the  de- 
fendant's financial  standing  is  competent  as 
bearing  on  the  damages  recoverable.  Flaacke 
V.  Stratford   (N.  J.),  5-854. 

(3)   Sufficiency  of  evidence. 

In  general,  —  Evidence  in  an  action  for 
libel  based  on  a  criticism  of  a  bpok  written 
by  the  plaintiff,  reviewed  and  held  to  justify 
the  trial  court  in  refusing  to  withdraw  the 
case  from  the  jury  and  to  justify  thp  jury 
in  finding  a  verdict  for  the  plaintiff.  Thomas 
r.  Bradbury,  Agnew  &  Co.  (Eng.),  6-135, 

Publication.  —  The  pubjicfit|on  of  a  libeJ 
written  oh  a  postal  card  is  proved  by  the 
testimony  of  the  carrier  anc!  of  the  addressee 
that  he  received  it  through  the  mail.  Logan 
r.  Hodges   (N.  Car.),  14-103, 

Malice.  —  Malice  need  npt  be  expressly 
proved;  it  may  be  implied.  Ppzsa  v.  Moronev 
(La.),  19-1193. 

The  mere  fact  that  the  language  in  a  de- 
famatory writing  on  a  privileged  occasion  is 
somewhat  strong  or  intemperate  is  not,  in  the 
absence  of  evidence  of  a  lack  of  good  faith, 
such  evidence  of  malice  as  will  show  an  abuse 
of  the  privilege,  Edmondson  p.  Birch  &  Co, 
(Eng.),  7-192. 

Words  spoken  with  reference  to 
plaintiff's  business.  —  Iij  an  action  based 
on  the  utterance  of  slanderous  words  concern- 
ing the  plaintiff  in  relation  to  his  business, 
the  allegations  of  the  declaration  must  be 
sustained  by  proof  that  the  words  were 
actuplly  spoken  of  and  concerning  the  plain- 
tifl'  in  relation  to  his  business  in  order  to 
make  the  words  slanderous  per  se.  Dallayo 
?',  Snider  (Mich.),  8-212, 

Painag?.  —  Where  it  appears,  in  an  ac- 
tion for  libel,  that  a  member  of  a  merchants' 
credit  association  composed  of  wholesale 
dealers  reported,  by  mistake,  that  a  retail 
njerchant  was  delinquent,  and  immediately 
on  discovering  the  mistake  corrected  it,  so 
that  the  merchant's  credit  was  restored,  and 
It  IS  not,  claimed  that  he  suffered  from  feel- 
ings of  disgrace  or  humiliation,  or  that  his 
credit  for  honesty  as  a  merchant  was  in  anv 
manner  impaired  by  the  act  complained  of 
but  on  the  eontrnry  it  appsars  that  he  had 
been  on  the  association's  delinquent  Ijst  be- 
fore, and  did  not  regard  that  position  as  any- 
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thing  more  than  an  inconvenience  requiring 
him  to  pay  cash,  no  recovery  for  substantial 
damages  is  justified,  although  the  merchant 
himself  testifies  that  he  could  not  fill  orders 
given  on  the  day  he  was  suspended  and  that 
he  lost  some  trade,  and  possibly  some  cus- 
tomers, but  is  unable  to  give  any  estimate  of 
the  amount  of  his  losses.  Woodhouse  v. 
Powles  (Wash.),  11-54. 

Justlfioatioxt.  —  In  a  civil  aetion  for 
slander  based  on  words  imputing  the  commis- 
sion of  a  crime,  a  preponderance  of  the  evi- 
dence is  all  that  is  necessary  to  sustain  a  plea 
of  justification,  except  where  the  crime  im- 
puted is  that  of  perjury.  Flemming  V.  Wal- 
lace  (Tenn.),  7-1156. 

Where  the  plea  of  justification  is  inter- 
posed in  an  action  for  slander  for  imputing 
a  crime,  the  party  justifying  must  produce 
evidence  of  the  acts  and  intent  which  are  ma- 
terial elements  of  the  crime  imputed,  suffi- 
ciently preponderant  to  overcome  in  the  minds 
of  the  jury  the  legal  presumption  of  inno- 
cence as  Avell  as  the  opposing  testimony;  but 
this  proof  need  not  go  to  the  extent  of  con- 
vincing the  jury  beyond  a  reasonable  doubt 
of  the  truth  of  the  words  imputing  the  crime. 
Abraham  v.  Baldwin   (Fla.),  10-1148. 

The  truth  of  a  publication  charging  the 
plaintiff,  an  inspector  of  concrete  work  in  a 
city,  with  jobbery  and  graft  is  not  con- 
clusively established  by  proof  that  in  many 
instances  the  sidewalks  were  poorly  con- 
structed, that  they  were  not  as  thick  as  the 
contracts  called  for,  that  the  concrete  mix- 
ture in  some  cases  was  not  in  the  proportion 
required  by  the  contracts,  and  that  the  plain- 
tiff had  been  discharged  for  incompetency; 
and  therefore  the  court  may  properly  refuse 
to  direct  a  verdict  for  the  defendant  in  an 
action  for  libel  baaed  on  such  publication. 
Quinn  v.  Review  Pub.  Co.   (Wash.),  19-1077. 

(4)    Province  of  court  and  jury. 

Meaning  of  irords  used.  —  In  an  action 
for  slander,  where  the  complaint  alleges  that 
the  defendant  accused  the  plaintiff  of  having 
committed  perjury,  and  there  is  some  evi- 
dence supporting  such  allegation,  but  the 
evidence  on  behalf  of  the  defendant  is  to  the 
effect  that  the  defendant  did  not  in  express 
words  charge  the  plaintiff  with  having  com- 
mitted perjury,  but  merely  said  to  him,  "  I 
wouldn't  have  done  what,  you  did  for  the 
whole  amount  that  was  involved,  swear  to  a 
damned  lie,"  the  question  whether  those  who 
heard  the  words  uttered  understood  them  as 
imputing  the  crime  of  perjury  to  the  plaintiff 
is  one  of  fact  for  the  jury;  and.  consequently, 
a  charge  by  the  trial  court  that  it  was  not 
slander  if  the  defendant  said  in  substance 
only,  "  I  wouldn't  have  sworn  to  a  lie  or 
damned  lie  for  all  that  was  involved,"  or 
"  all  in  the  ease,"  constitutes  reversible  error. 
Linehan  V.  Nelson   (N.  Y.),  18-831. 

Unless  the  meaning  of  words  upon  which 
a  charge  of  slander  is  based  is  plain  and  un- 
ambiguous, the  meaning  intended  by  the  de- 
fendant and  the  understanding  of  those  hear- 
ing him  should  be  left  for  the  jury  to  de- 
termine.   Battles  V.  Tyson   (Neb.),  "15-1241. 


In  an  action  for  slander,  evidence  showing 
that  while  the  plaintiff  was  in  the  defend- 
ant's store  the  latter  in  demanding  payment 
on  a  disputed  account  called  the  plaintiff,  in 
the  presence  of  third  persons,  a  thief,  a  liar, 
and  a  beat,  and  that  subsequently  in  the 
courthouse,  while  the  action  was  awaiting 
trial,  the  defendant  stated  in  the  presence  of 
third  persons  that  he  had  called  the  plaintiff 
a  liar  and  a  thief  and  could  prove  it,  requires 
the  submission  of  the  case  to  the  jury  on  the 
theory  that  the  defendant  had  charged  the 
plaintiff  with  a  crime,  it  not  being  shown 
that  the  persons  who  heard  the  slanderous 
words  did  not  so  understand  the  language 
used.     Cain  v.  Shutt   (Md.),  12-102. 

In  such  an  action  it  is  proper  for  the  jury 
to  consider  on  the  question  of  malice  and 
repetition  of  the  slanderous  words  after  the 
commencement  of  the  action,  or  even  under 
circumstances  of  privilege.  Cain  v.  Shutt 
(Md.),  12-102. 

In  an  action  for  slander,  held  to  be  for  the 
jury  to  determine  whether  the  words  charging 
the  robbery  imputed  to  the  plaintiff  a  crime 
involving  moral  turpitude.  Flaacke  v.  Strat- 
ford (N.  J.),  5-854. 

Tendency  to  injure.  —  Where  the  plain- 
tiff's portrait  was  inserted  in  a  whiskey  ad- 
vertisement with  a  testimonial  signed  with 
the  name  of  another  person,  whose  occupa- 
tion was  given  as  a  nurse,  the  question 
whether  the  advertisement  is  calculated 
seriously  to  injure  the  standing  of  the  plain- 
tiff with  a  considerable  and  respectable  class 
in  the  community  is  for  the  jury,  and,  conse- 
quently, it  is  error  for  the  trial  court  to  ex- 
clude the  plaintiff's  testimony  in  support  of 
her  allegations  and  direct  a  verdict  for  the 
defendant.  Peck  v.  Tribune  Co.  (U.  S.),  10- 
1075. 

Question  of  privilege.  —  In  an  action 
for  slander,  where  the  facts  and  circum- 
stances under  which  the  words  were  spoken 
are  undisputed,  the  question  of  privilege  is 
one  of  law  for  the  court  to  determine.  Car- 
penter V.  Ashley   (Cal.),  7-601. 

Whether  a  writing  which  is  charged  to  he 
libelous  comes  within  a  qualified  privilesfe  is 
a  question  for  the  court  and  not  for  the  jurv. 
Byrne  v.  Funk   (Wash.),  3-647. 

Whether  slanderous  words  uttered  were  a 
privileged  communication  depends  upon  the 
circumstances  under  which  they  were  uttered ; 
and  whether  the  facts  and  cii-cumstanees 
when  conceded  establish  a  privilege,  is  a  ques- 
tion of  law  for  the  court;  but  when  the  facts 
and  circumstances  under  which  the  communi- 
cation was  made  are  not  conceded,  the  court 
cannot  as  a  matter  of  law  determine  whether 
the  communication  was  privileged,  and  the 
jury  must  determine  the  facts,  under  proper 
instructions  from  the  court.  Abraham  r. 
Baldwin  (Fla.),  10-1148. 

In  determining  whether  a  communication  is 
privileged,  the  nature  of  the  subject,  tlie 
right,  duty,  or  interest  of  the  parties  in  such 
subject,  the  time,  place,  and  circumstances  of 
the  occasion,  and  the  manner,  character,  and 
extent  of  the  communication,  should  all  he 
considered.  When  all  these  facts  and  circum- 
stances are  conceded,  the  court  may  decide. 
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whether  tlie  commiinication  is  a  privileged 
one,  so  as  to  require  tlie  plaintiff  to  prove  ex- 
press malioe.  B>it  when  all  the  essential 
facts  and  circumstances  are  not  conceded,  the 
existence  or  nonexistence  of  a  privilege 
should  be  determined  by  the  jury  from  all 
the  facts  and  circumstances  of  the  case,  under 
proper  instructions  of  the  court  applicable 
to  the  case.  Abraham  r.  Baldwin  ( Fla. ) ,  10- 
1148. 

In  an  action  for  libel,  where  the  defense  of 
privilege  is  set  up,  it  is  for  the  court  to  de- 
termine whether  the  occasion  was  privileged, 
but  if  there  is  any  dispute  as  to  the  occasion 
upon  which  the  communication  was  written 
it  is  for  the  jury  to  find  the  facts  upon  which 
the  question  of  privilege  depends.  Denver 
Public  Wareliouse  Co.  v.  Holloway  (Colo.), 
7-840. 

Article  as  referring  to  plaintiff.  — 
Where  it  appears  in  an  action  for  libel  that 
the  libelous  article  described  the  plaintiff  by 
his  right  name  and  contained  a  paragraph 
which  referred  to  events  in  his  life,  but  that 
interwoven  with  these  statements  were  others 
which  those  intimately  acquainted  with  the 
plaintiff's  work  and  residence  might  have 
known  not  to  be  true  of  him,  the  question 
whether  the  article  was  published  of  and  con- 
cerning the  plaintiff  is  properly  left  to  the 
jury  to  be  determined  as  a  question  of  fact. 
Ellis  V.   Brockton  Pub.   Co.    (Mass.),   15-83. 

Exemplary  damages.  —  Where  the  char- 
acter of  a  libelous  article  and  the  evidence 
relating  to  tlie  publication  thereof  indicate 
that  it  was  prompted  by  actual  malice  or 
that  the  defendant  acted  with  recklessness 
or  careless  indifference  to  the  rights  of  the 
person  libeled,  the  plaintiff  is  entitled  to 
have  the  question  of  exemplary  damages  sub- 
mitted to  the  jury.  Russell  v.  Washington 
Post  Co.   (D.  C),  14-820. 

g.   Instructions. 

Words  libelous  per  se.  —  In  an  action 

for  libel,  where  the  words  laid  in  the  declara- 
tion are  clearly  defamatory  and  are  unam- 
biguous and  incapable  of  innocent  meaning, 
the  court  may  instruct  the  jury  that  the 
plaintiff  is  entitled  to  recover  if  the  jury 
believes  from  the  evidence  that  the  plaintiff 
published  the  libel  as  charged  in  the  declara- 
tion.    Dowie  V.  Priddle   (111.),  3-.526. 

In  an  action  for  slander  it  is  not  error  for 
the  court  to  charge  the  jury  that  where  a 
person  has  uttered  words  of  and  concerning 
another,  charging  criminal  conduct,  "  the  law 
imports  liability "  therefor,  since  the  quoted 
words  so  used  mean  no  more  than  an  account- 
ability to  an  action  in  which  liability  would 
be  determined.  Abraham  V.  Baldwin  (Fla.), 
10-1148. 

Falsity  of  publication.  —  In  an  action 
for  libel,  based  on  the  publication  by  the  de- 
fendant of  a  charge  that  the  plaintiff,  a  busi- 
ness rival,  had  no  live,  valid  patent  for  the 
manufacture  of  a  certain  article,  where  the 
evidence  shows  that  plaintiff  has  live,  valid 
patents  relating  to  the  manufacture  of  the 
article  in  question,  it  is  not  error  for  the  trial 
court  to  call  the  attention  of  the  jury  to  that 


fact  in  its  charge,  and  instinct  them  that  the 
defendant  "  was  wrong  "  in  making  the  state- 
ment. Sternberg  Mfg.  Co.  v.  Miller,  etc., 
Mfg.  Co.   (U.  S.),  18-69. 

Justification.  —  In  an  action  for  libel, 
an  instruction  requested  by  the  defendant 
which  suggests  that  the  libel  was  justifiable 
in  view  of  the  fact  that  the  plaintiff  had 
previously  libeled  the  defendant,  and  which 
ignores  the  fact  that  the  publication  seeks 
to  have  that  question  submitted  to  the  jury, 
is  properly  refused.  Sternberg  Mfg.  Co.  v. 
Miller,  etc.,  Mfg.  Co.   (U.  S.),  18-69. 

In  an  action  for  libel,  it  is  erroneous  to 
instruct  the  jury  that  a  suspicion  or  belief  in 
the  mind  of  the  publisher  that  the  article 
published  was  true  constitutes  no  justification 
of  the  charge,  and  that  the  publisher  must 
not  only  prove  that  there  was  such  belief  and 
suspicion,  but  must  prove  the  truth  of  the 
identical  charge.  Denver  Public  Warehouse 
Co.  V.  Holloway  (Colo.),  7-840. 

Privileged  communications.  —  In  an 
action  for  slander,  where  there  is  the  plea 
of  a  privileged  communication,  and  the  tes- 
timony tends  to  show  the  interest  of  both  the 
defendant  and  of  the  person  to  whom  the 
slanderous  words  were  spoken  in  the  subject 
of  the  communication,  and  there  is  testimony 
of  tending  to  show  the  good  faith  of  the  de- 
fendant in  the  belief  that  the  communication 
was  true,  and  also  testimony  that  the 
slanderous  words  were  uttered  on  a  public 
street  in  a  high  tone  of  voice  in  the  presence 
of  others  not  interested  in  the  subject  of  the 
communication,  one  of  whom  was  a  hackman 
who  drove  the  defendant  to  the  place  where 
the  slanderous  words  were  spoken,  it  is  error 
for  the  court  to  charge  that  "  there  is  no 
testimony  in  this  case  to  establish  the  de- 
fendant's plea  of  privileged  communication 
which  the  jury  would  be  warranted  in  con- 
sidering," since  the  facts  and  circumstances 
attending  the  communication  not  being  con- 
ceded, the  jury  should  determine,  under 
proper  instructions  from  the  court,  whether 
the  communication  was  privileged.  Abraham 
V.  Baldwin    (Fla.),   10-1148. 

Instruction  as  to  other  libels.  —  In  an 
action  for  libel  an  instruction  as  to  other 
libels  held  error.  Paxton  v.  Woodward 
(Mont.).  3-546. 

Requested  instruction  not  based  on 
evidence.  —  Where,  in  an  action  for  slan- 
der, the  slanderous  words  charged  the  plain- 
tiff with  stealing  pulleys  and  ropes,  a  prayer 
that  if  the  jury  find  that  the  words  had  ref- 
erence to  fixtures  not  the  subject  of  larceny 
the  plaintiff  is  entitled  to  recover  only  nom- 
inal damages  is  properly  refused  when  there 
is  nothing  to  show  that  the  pulleys  and 
rope  were  anything  else  than  goods  and  chat- 
tels.    Shockey  v.  McCauley    (Md.),  4-921. 

Duty  to  instruct  as  to  measure  of 
damages.  —  In  an  action  for  damages  for 
slander  the  trial  court  should  instruct  as  to 
the  measure  of  damages.  Irvine  v.  Gibson 
(Ky.),  4-569. 

Damages  sustained  in  employment.  — 
In  an  action  for  libel  it  is  not  erroneous  to 
instruct  the  jury  that  in  estimating  the 
damages  sustained  by  the  plaintiff  they  may 
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include  such  as  she  has  sustained  "  in  her  oc- 
cupation and  calling  as  a  laundress,"  even 
thdugh  the 'evidence  does  not  show  that  the 
plaintiff  has  lost  her  employment  or  been  de- 
pWved  of  her  wages,  if  her  evidence  shciws 
that  she  has  not  been  able  to  work  as  befot'e 
the  publication  of  the  libel  and  that  sh^  has 
had  to  obtain  help  in  her  work  on  account  of 
her  weakened  condition.  Washingtoh  Times 
C(J.  V.  Downej''  (D.  C),  6-765. 

Conflning;  damages  to  such  as  -were 
sustained  in  p^Fofessional'  capa:city.  — 
Where  atl'  adtioii  for  libel  is  confined  by  the 
tferms  of  the  complaint  to' Such  damages  as 
the  plaintiff  may  have  sustained  in  his  pro- 
fessibnal  dapadlty,  an  instruction  excluding 
from  the  jury 'all  cohsideTation  of  damagt  to 
the  plaintiff  as  an  individukl  is  proper.  Pax- 
ton  iJ.  Woodward'  (Mont.),  3-546. 

Punitive  damages.  —  In  an  action  of 
sla'ndfer  for  -svbrds  dllElrging  the  commission 
of  a  crime  it  is'  proper  to  instruct  the  jury 
that  if  they'  fiiid  foV  the'  pllaintiff  tlifey'are 
at  liberty  in  their  discretion  to  award  puni- 
tive as  Well  as  cotnpensatory  '  dama'gei. 
Shdckey  v;' McCaiiley  '(Md.),   4-921. 

Mitigation  of  damages.  —  In  an  action 
for  libel  Whefe  the  article  complained  of 'as 
libelous  professes 'to '  be  based  on  the  deffend- 
ant's  own  knowledge,  it  ii  error  for  the  court 
to  instruct  the  jury  that  if  the^  find  that 
the  defendant '  derived  hia  infoi'matian'  frorn 
other  perstins,  they  may  consider  that  fact 
in  mitigati'on  of  damages.  Dorn  v.  Cooper 
(la.),  10-^744.  "   '    ' 

In  such  an  action  it  is  also  error  for  the 
court  to  instrtict  the  jury  that  if  they  find 
that  the  defenliant  was 'ignoraif  of  the  ex- 
istence of  the  pla.iiltiff  firid  at  the  time  when 
the  article  Complained  of  wa&'  published,  they 
may  consider  that  fact  in  niitigation  of  dam- 
ages.    Dorn  1).  Cooper  (la.)',  16-744.        ' 

h.  Damages. 

Mental  suffering.  —  No  special  dam- 
ages need  be  proved.  The  actual  pecuniary 
damages  in  an  action  for  libel  can  rarely 
be  proved  and  is  never  the  sole  rule  of  assess- 
ment. Mental  suffering  alone  can  be  made 
the  basis  for  damages. '  Jozsa  v.  Moroney 
(La.),   19-n9'3. 

In  an  action  fo.  libel  based  on  words  that 
are  actionable  per  se  as  tending  to  bring 
plaintiff  into  contempt,  ridicule,  and  disgrace, 
damages  may  be  recovered  for  the  mental 
suffering  endured  by  the  plaintiff  as  a 
natural  and  direct  result  of  the  publication. 
Washington  Times  Co.  v.  Downey  'D.  C), 
6-765. 

The  use  of  ^he  wqras  "  actual  injury "  in 
the  Massachusetts  statute  relating  to  libel 
and  providing  that  "  unless  the  plaintiff 
proves  actual  malice  or  the  want  of  good 
faith,  or  a  failure  to  retract  as  afor^esaid, 
he  shall  recover  damages  only  for  the  actual 
injury  sustained,  but  in  no  action  of  libel 
shall  exemplary  or  punitive  damages  ^e  al- 
lowed," does  not  cliange  the  rule  whicll  pre- 
vailed in  that  state  prior  to  the  enactment 
of  the  statute  tjiat  in  actions  for  libel  or 
slander    the    damages    include    compensation 


for  the  plaintiff's  mental  suffering  and  the 
injury  to  his  reputation.  Ellis  v.  Brockton 
Pub:  Co.    (Mask'.),  13-83. 

Counsel  fees.  —  Counsel  fees  paid  by 
tlie  plaintiff  are  not  ordinarily  recoverable 
as  dama'ges  in  an  action  for  slander.  War- 
ren v.  Ray   (Mich.),  16-514. 

PunitiTe  damages.  —  In  an  action  for 
libel  or  slander  the'  rijght  to  recover  punitive 
damages  depends  upon  the  presence  of  actual 
iialice  or  mAlice  in  fact;  and  where  slich 
daimages  are  claimed,  the  presence  of  actual 
inalice,  and  its  degree,  is  a  vital  and  ma- 
terial question.  In  'such  a  case  the  defend- 
ant may,  under  a  sufficient  answer,  testify 
directly  to  his  intent  or  motive,  and  also 
as  to  the  facts  and  circumstances  within 
his  knowledge  tending  to  characterize  his 
motive.     Wrege  v.   Jones    (N.   Dak.),  3-482. 

In'  an  k'ction  for  slander,  where  there'  is 
no  proof  that  the  defendant  entertained  anj^ 
actual  malice  or  ill  will  towards  the  plain- 
tiff, but,  on  the  contrary,  the  evidence  tends 
to  sh6w  that  the  words  complained  of  were 
spoken  of  tlie  plaintiff  by  mistake,  defendant 
having  Confused  plaintiff  with  another  per- 
son, '  the  a:llowance  of  exemplary  dama'ges  is 
improper.  In  such  a  case,  the  award  by  the 
jury  'should  be  Iconfined  to  compensatory 
damagesl'  ''Greer  r.  Wllite    (Ark.)',  17-270. 

'Mitigatio'n  of  damages.  —  That  a  libel 
was  copied  from  ahoth'er  paper  is  not  a  de- 
fense to  an  action  brought  for  its  publication, 
but  under  proper  circumstances  such  fact 
may  he  pleaded  and  shown  in  mitigation  of 
damages.     Sheibley  v.  Huse    (Neb.),   13-376. 

i.  Appeal  and  error. 

Instructions.  —  Pnder  the  Montana  con- 
stitution providing  that  in  an  action  fpr, 
libel  the  jury  shall  determine  the  law  an4 
the  fact,  it  is  the  duty  of  the  court  to  in- 
struct the  jury,  and  an  erroneous  statement 
of  law  in  the  instrilttion  prejudicing  the 
plaintiff  is  reversible  error.  Paxton  v. 
\yoodward    (IVfont.),  3-546. 

An  incorrect  statement  of  the  law  in  the 
charge  in  a  libel  case  is  reversible  error, 
notwithstanding  the  right  of  tlie  JTjry  to 
determine  the  law  as  well  as  the  facts,  if 
there  is  nothing  to  rebut  tlie  presumption 
that  the  jury  accepted  the  charge  as  a  cor- 
rect statement  of  the  law.  Rood  1/.  Duteher 
(S.  D.),  20-480. 

In  an  action  for  slander  based  on  the 
cliarge  of  fornication,  an  instri^ction  is  er- 
roneous which  tells  the  jury  in  effect  to  find 
for  the  plaintiff  if  the  words  used  by  the 
defendant  amounted  to  charging  the  plain- 
tiff with  fornication,  without  regard  to 
whether  such  words  ■yvere  substafltially  the 
same  as  those  set  out  in  the  complaint;  but 
the  error  is  not  prejudicial  where  there  is 
evidence  tending  to  show  that  the  defendant 
uttered  the  words  set  out  in  the  complaint 
and  there  is  no  evidence  tq  show  that  he 
used  any  other  words  whicla  could  be  taken 
as  charging  fornication.  MiHer  V-  N^olfolls 
(Ark.),  7-UO. 

Examination  of  witnei^ses.  — '  In  £^n 
action  for  slander  it  is  not  erroneous  fox  the 
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trial  .court  to  refuse  to  permit  the  defendant 
to  interrupt  the  direct  examination  of  the 
plaintiff  as  a  witness  tp  the  defendant's  fi- 
nancial .standing  in  order  to  permit  cross- 
examination  upon  tha,t  subject,  where  the 
court  states  that  such  qross-examinatioh  may 
be  ^made  at  th^  qonclusion  of  the  direct 
examination.  Flaaolce  v.  Stratford  (N.  J.), 
5-Ro4. 

Harmless  error  in  rnjing  on  plead* 
ings.  —  In  an  action  for  libel,  where  special 
replications  are  filed  to  special  pleas  of  jus- 
tification, and  the  trial  court,  after  sustain- 
ing a  demurrer,  to  the,  special  replications, 
becomes  satisfied  that  the  special  pleas  are 
bad,  the  proper  course  is  to  withdraw  the 
case  from  the  jury,  set  aside  the  order  sus- 
taining the  demurrer,  carry  the  demurrer 
back  to  the  special  pleas,  enter  an  order 
sustaining  the  demurrer  to  said  pleas,  and 
permit  the  defendant  to  stand  by  his  pleas 
or  plead  over;  but  failure  to  adopt  such 
course  is  not  ground  for  reversal  where  it 
works  no  harm  to  the  defendant.  Dowie  v. 
Priddle    (111.),  3-526. 

5.  Cbiminal  Liability. 

Under    Michigan    statute,  —  One    who 

circulates  a  libel  is  guilty  of  an  offense  under 
the  Michigan  statiite.  Mark  v.  Sharp 
(Mich.),  5-1Q9. 

Place  of  prosecution.  —  The  act  of  pub- 
lication with  malieioils  ihteiit  being  the 
gravamen  of  criminal  libel,  the  editor  of  a 
newspaper  who  thereby  starts  in  motion  un- 
lawful means  to  injure  the  good  name  of 
another  person  niay,  in  the  absence  of  legis- 
lative restriction,  be  prosecuted  therefor  in 
any  county  within  the  state  wherein  his 
libelous  publieatioti  is  circulated.  State  'eas 
rel.  TaUbman  v.  Huston   (S.  Dak.),  9-381. 

6.  Validity  of  Statutes. 

The  Philippine  libel  law,  being  one  of  the 
laws  of  the  Philippine  commission  appointed 
by  the  President  to  legislate  for  the  islands 
in  accordance  with  a  resolution  of  Congress, 
was  a  lawful  enactment,  Congress  having 
power  to  authorize  a  temporary  government 
of  this  character.  Dorr  v.  United  States 
(U.  S.),  1-697. 


LIBEKTY. 

Deprivation   of   liberty  without   due   process 

of  law,  see  Constitutional  Law,  9. 
Personal  liberty,  see  Privacy,  Right  of. 


tIBtellTY   OF   CONTRACT. 

See  CoNSTitutiONAL  TJA\V. 
Reasonable     restriction     of,     see     Constitu- 
tional Lavf,  .5  b. 


rtBEBTT  OF  SPEECH  AND  PRESS. 

See    fcoNSTITUTIONAL   LAW,    17. 


LICENSE  (REAI.  PROPERTY). 

Effect  of  ticket  of  admission  to  place  of 
public  amusement,  see  Theatres  and 
Public  Resobts,  2  a. 

Injury ,  to  licensee  by  explosion,  see  Explo- 
sions AND  Explosives,  1  a. 

Injuries  to  licensees  generally,  see  Negli- 
gence, 3. 

Liability  of  railroad  for  injuries  to  licensees, 
see  Railroads,  8  e. 

Duration  of  parol  Ijlcens^  in  general. 

—  If  one  person  without  consideration  ver- 
bally grants,  the  use  of  his  land  to  another, 
regardless  of  whether,  when  the  permission 
is  given,  the  parties  contemplate  that ,  the 
privilege  will .  be  permanent,.., and.  whether 
such  other  enters  upon  the  land  and  expends 
money  to  facilitate  the  enj.oyment  of  the 
privilege,  the  transaction  creates  oi^ly  a  mere 
license  revocable  at  the  pleasure  of  the  per- 
son .granting  it.  Huber  v.  Stark  (Wis.), 
4-340. 

Duration  sphere  licensee  has  ex- 
pended money  under  parol  license.  — 
An  executed  parol  license  on  the  faith  of 
which  the  licensee  has  expended  money  or 
labor,  is  not  revocable  at  the  .pleasure  of  the 
licensor.     Gyra  v.   Windier    (Colo.),    13-841. 

Where  the  licensee  has  entered  under  a 
parol  license  and  has  expended  money  or  its 
equivalent  in  labor  in  the  execution  of  the 
license,  the  license  becomes  irrevocable,  the 
licensee  has  a  right  of  entry  upon  the. lands 
of  the  licensor  for  the ,  purpose  of  maintain- 
ing his  right  under  his  license,  and  the 
license,  will  continue  for  so  long,  a  time  as 
the  nature  of  it  calls  for.  Stoner  r.  Zucker 
(C*l.,),  7-704. 

Where  the  licensee  has  expended  money  or 
its  equivalent  in  labor  in  the  execution  of  a 
parol  license  for  the  conS|truotion ,  of  irriga- 
tion ditches,  drains,  and  the  like,  the  license 
becomes  in  all  essentials  an,  easement,  con- 
tinuing for  such  length  of  time  under  the 
indicated  conditions  as  the  iise  itself  Aay 
continue.     Stoner  v.  Zucker   (Cal.),  7-704. 


LICENSES. 

1.  NATuSfe  ot  License  Fees,  1066. 

2.  Power  TO  Require,  License  or  Im- 

,  pose  Tax,  1066. 

a.  pt  states,  1066. 

b.  Of  municipal  corporations,  1066. 

3.  Constitutionality  of  Statutes  and 

Ordinances,  1066, 

4.  Construction  of  Statutes  and  Or- 

dinances, 1068. 

5.  Pajbticulab   Occupations,    1068. 

6.  Powers  of   Boards  of   Commission- 
,  ers,  1068. 

7.  Revocation,  1068. 

Compelling  issuance  of  licenses,  see  Man- 
damus, 2  f. , 

Expression  in  title  of  subject  of  statute  for 
licensing  barbers,  see  Statutes,  3  b. 
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Exemption  of  persons  in  business  at  time  of 
enactment   of   statute,   see  Phtsicians 

AND    SUBGEONS,    1. 

Grant  of  exclusive  privileges,  see  Monopo- 
lies  AND   COBPOBATE  TbTJSTS,   5. 

Implied  agreement  for  exclusive  license,  see 
Patents,  2. 

Imposition  of  license  tax  on  foreign  corpora- 
tions, see  COEPOBATIONS,    13  c    (2). 

License  fees,  see  Constitutional  Law,  5. 

License  tax  on  bill  boards,  see  Advertise- 
ments. 

Licensing  dentists,  see  Physicians  and  Stir- 
GEONS,   1   b. 

Limitation  of  action  to  revoke  physician's 
license,  see  Limitation  op  Actions,  3. 

Marriage  licenses,  see  Mabbiage,  1  b. 

Marriage  license  as  evidence  in  bigamy  ease, 
see  Bigamy,  4. 

Occupation  taxes  on  dealers  in  articles  of 
food,  see  Food,  2. 

Particular  occupations  and  things  requiring 
licenses,  see  Drugs  and  Dbuggists; 
Gaming  and  Gaming  Houses,  1  e; 
Hawkebs  and  Peddlebs;  Intoxicating 
LiQUOBS,  3  d;  Motor  Vehicles,  1  b; 
Pawnbrokers;  Physicians  and  Sur- 
geons. 

Power  of  municipality  to  impose  license  or 
privilege  taxes,  see  Municipal  Cob- 
pobations,  4  e. 

Regulation  of  dealers  in  tickets  of  places 
of  public  amusement,  see  Theatres  and 
Public  Resorts,  2  a. 

Revocation  of  license  of  foreign  corporation 
for  removing  cause  to  federal  court, 
see  Removal  op  Causes,  1. 

Revocation  of  school  teacher's  license,  see 
Schools,  7  c. 

Taxing  electric  light  company  as  manufac- 
turer, see  Electeicity,  1. 

Validity  of  contract  by  unlicensed  real  estate 
agent,  see  Brokers,  1  b. 

1.  Nature  of  License  Fees. 

Iiieense  fees  not  a  tax.  —  A  statute  re- 
quiring the  vendors  of  milk  to  procure  a 
license  from  the  milk  inspector  does  not  im- 
pose a  tax  though  license  fees  are  paid  into 
the  state  treasury,  and  is  therefore  not  void 
because  the  collection  of  fees  is  intrusted  to 
another  than  the  county  treasurer.  State  v. 
McKinney   (Mont.),   1-579. 

Distinotion  betiveen  license  fee  and 
tax.  —  The  difference  between  a  license  fee 
and  tax  stated.  Phcebus  v.  Manhattan  Social 
Club  (Va.),  8-667. 

2.  Power  to   Require  License  or   Impose 
Tax. 

a.  Of  states. 

In  general.  —  Under  the  constitutional 
provisions  of  South  Dakota  the  legislature 
has  power  to  impose  taxes  on  occupations. 
In  re  Watson  (S.  Dak.),  2-321. 

Oconpation  tax  on  person  in  linslness 
on  Interstate  ferryboat.  —  It  is  within 
the  power  of  a  state  to  exact  a  privilege  tax 
from  one  selling  liquors  at  retail  on  »  ferry- 
boat  engaged   in   interstate   commerce   while 


at  its  landing  within  the  jurisdiction  of  the 
state.    Harrell  i:  Speed   (Tenn.)',  3-260. 

Effect  of  grant  of  charter  to  corpora- 
tion.  —  The  grant  of  a  charter  to  a  cor- 
poration authorizing  it  to  carry  on  a  certain 
business  does  not  import  that  it  may  engage 
therein  without  contributing  to  the  support 
of  the  government  by  the  payment  of  an 
occupation  tax.  Mercantile  Inc.  Co.  v.  Jun- 
kin  (Neb.),  19-269. 

b.  Of  municipal  corporations. 
STecessity  for  statutory  authority.  — 

The  power  to  impose  license  fees  upon  per- 
sons in  the  pursuit  of  a  particular  occupa- 
tion is  not  inherent  in  a  municipal  corpora- 
tion and  will  not  be  held  to  exist  unless 
conferred  on  the  municipality  by  the  state. 
Commissioners  «.  Cambridge  Water  Co 
(Md.),  2-311. 

Power  of  legislature  to  authorize  tax 
by  municipality.  .—  In  the  absence  of  con- 
stitutional restrictions,  the  legislature  may 
as  a  general  rule  impose  a  license  tax  in- 
tended as  a  police  regulation  either  directly 
or  through  the  agency  of  cities  or  towns,  and 
may  properly  authorize  such  cities  or  towns 
to  impose  a  license  tax  upon  any  industry 
or  upon  the  right  to  transact  any  business 
which  falls  within  the  scope  of  police 
regulations.  The  power  may  also  be  exer- 
cised concurrently  by  both  state  and  munici- 
pal governments.  Johnson  v.  Great  Falls 
(Mont.),  16-974. 

Imposition  of  tax  as  police  regula- 
tion. —  The  fact  that  a  municipality  has  no 
power  to  prohibit  the  pursuit  of  a  profession 
by  refusing  to  license  it,  does  not  prevent 
such  municipality  from  imposing  a  license 
tax  on  such  profession  when  authorized  to 
do  so  as  a  police  regulation.  Johnson  v. 
Great  Falls   (Mont.),  16-974. 

Municipal  ordinance  held  ultra  vires. 
—  A  municipal  ordinance  exacting  a  license 
fee  from  persons  using  or  maintaining  fire 
plugs  held  ultra  vires  and  not  a  legitimate 
exercise  of  the  police  power.  Commissioners 
V.  Cambridge  Water  Co.    (Md.),  2-311. 

License  tax  for  sale  of  intoxicating 

liquors  by  social  club Under  a   statute 

providing  that  "  in  addition  to  the  state  tax 
on  any  license,  the  council  of  a  city  or  town 
may,  when  anything  for  which  a  license  tax 
is  so  required  is  to  be  done  within  the  city 
or  town,  impose  a,  tax  for  the  privilege  of 
doing  the  same  and  require  a  license  to  be 
obtained  therefor,"  a  town  has  the  power  to 
impose  a  license  tax  for  the  sale  of  intoxi- 
cating liquors  by  social  clubs.  Phoebus  v. 
Manhattan  Social  Club  (Va.),  8-667. 

3.  Constitutionaijty  op  Statutes  and  Or- 
dinances. 

Deprivation  of  equal  protection  of 
the  lairs.  —  An  excise  tax  operating  uni- 
formly does  not  deprive  any  of  the  equal 
protection  of  the  laws.  State  ex  rel.  Taylor 
V.  Guilbert    (Ohio),   1-2.5. 

The  constitution  contains  no  express  limi- 
tation on  the  power  of  the  legislature  to 
provide  for  taxes  on  licenses;  but  such  power 
shoiild  not  he  so  exercised  as  to  deprive  any 
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person  of  property  without  due  process  of 
law,  or  so  as  to  deny  to  any  person  the 
equal  protection  of  the  laws.  Harper  c. 
Galloway    (Fla.),   19-2.35. 

Imposition  of  license  tax  on  persons 
engaged  in  interstate  oommerce.  —  The 
Idaho  statute  requiring  peddlers  or  solicitors 
taking  orders  for  goods  to  obtain  a  license 
and"  pay  a  tax  is  in  violation  of  the  inter- 
state commerce  clause  of  the  Federal  Con- 
stitution when  applied  to  persons  acting  as 
agents  and  solicitors  for  citizens  of  other 
states,  in  the  sale  of  property  not  at  the 
time  within  the  state.  In  re  Kinyon 
(Idaho),  2-699. 

The  Massachusetts  statute  requiring  a  for- 
eign corporation  having  a  place  of  business 
in  the  commonwealth,  or  engaged  in  the  com- 
monwealth in  a  certain  kind  of  work,  annu- 
ally to  file  a  certificate  of  certain  facts  and 
to  pay  an  excise  license  tax,  while  inappli- 
cable to  corporations  maintaining  a  place  of 
business  solely  for  the  purposes  of  interstate 
commerce,  is  applicable  to  corporations  en- 
gaged in  interstate  commerce  and  at  the 
same  time  maintaining  a  place  of  business 
for  other  purposes,  and  as  thus  construed  is 
not  in  violation  of  the  Federal  Constitution 
as  a  regulation  of  interstate  commerce. 
Atty.-G«n.  i'.  Electric  Storage  Battery  Co. 
(Mass.).  3-631. 

Imposition  of  license  tax  on  oanvas- 
ser  of  goods  shipped  from  another 
state.  —  The  Washington  statute  requiring 
a  license  tax  to  be  paid  by  "  every  person, 
firm,  or  corporation  who  peddles  out,  or, 
after  shipment  to  the  state,  convasses  and 
sells  by  sample  to  users  or  consumers  "  cer- 
tain specified  articles,  must  be  construed  as 
requiring  a  license  of  a  canvasser  selling 
goods  shipped  from  a  sister  state  but  not 
requiring  a  license  of  a  canvasser  selling 
goods  manufactured  within  the  state,  and 
as  so  construed  is  void  as  contravening 
the  Federal  Constitution.  Bacon  v.  Locke 
(Wash.),  7-589. 

Statute  prohibiting  peddling  without 
license  exempting  certain  classes.  — 
The  Missouri  statute  prohibiting  peddling 
without  a  license  does  not  violate  the  pro- 
visions of  the  state  and  federal  constitutions 
against  class  legislation  because  it  exempts 
from  its  operation  peddlers  of  "  pianos, 
organs,  sewing  machines,  books,  charts,  maps, 
stationery,  agricultural  and  horticultural 
products,  including  milk,  butter,  eprgs,  and 
cheese."  As  such  a  statute  is  a  police  regu- 
lation, the  legislature  has  the  power  to  dis- 
tinguish between  peddlers  of  the  exempted 
articles  and  peddlers  of  other  articles.  State 
V,  Webber  (Mo.),  15-983. 

The  provision  of  the  Missouri  constitution 
requiring  taxes  on  all  property  within  the 
territorial  limits  of  the  authority  levying 
such  taxes  to  be  equal  and  uniform,  has  no 
application  to  such  a  statute.  State  v.  Web- 
ber (Mo.),  l!i-983. 

Effect  of  constitutional  .provision 
giTtng  legislature  authority  to  impose 
license  tax.  —  The  provision  of  the  Mon- 
tana constitution  giving  to  the  legislature 
authority  to  raise  revenue  by  the  imposition 


of  a  license  tax  on  persons  or  corporations 
doing  business  in  the  state  has  the  effect  of 
prohibiting  any  body  other  than  the  legis- 
lature from  imposing  such  a  revenue  tax. 
Consequently  the  legislature  cannot  delegate 
such  authority  to  a  municipality.  Johnson 
r.  Great  Falls  (Mont.),  16-974. 

Constitutional  provision  that  fran- 
chise taxes  shall  be  proportionate  to 
value.  —  A  statute  providing  that  no  cor- 
poration shall  do  business  in  the  state  "  with- 
out a  state  occupation  permit "  to  be  granted 
on  the  payment  of  a  certain  fee  (Laws  Neb., 
1909,  e.  25)  does  not  impose  a  tax  on  the 
corporate  franchise,  and  therefore  does  not 
violate  the  constitutional  provision  (Const. 
Neb.,  art.  9,  §  1)  that  a  franchise  tax  shall 
be  in  proportion  to  the  value  of  the  fran- 
chises taxed.  Mercantile  Inc.  Co.  v.  Junkin 
(Neb.),  19-269. 

Constitutional  provision  authorizing 
legislature  to  empower  cities  to  impose 
taxes  for  revenue.  —  The  fact  that  the 
constitution  expressly  authorizes  the  legis- 
lature to  empower  cities  and  towns  to  assess 
and  collect  taxes  for  revenue  does  not  im- 
pliedly prohibit  the  legislature  from  empow- 
ering cities  and  towns  to  impose  a  license 
tax  as  a  police  regulation.  Johnson  v.  Great 
Falls   (Mont.),  16-974. 

Power  of  legislature  to  authorize 
city  to  impose  license  fee  on  vehlelea. 

—  The  state  legislature  has  power  to  author- 
ize a  city  to  pass  an  ordinance  requiring 
vehicles  using  its  streets  to  pay  license  fees, 
even  if  the  license  fees  so  required  are  to  be 
only.  Harder's  Fire  Proof  Storage,  etc.,  Co. 
considered  in  the  nature  of  a  tax  for  revenue 
0.  Chicago    (111.),   14-536. 

The  fact  that  license  fees  required  by  a 
city  ordinance  of  vehicles  using  the  streets 
of  a  city  are  to  be  set  aside  as  a  special 
fund  for  improving  and  repairing  the  streets 
does  not  render  unconstitutional  the  ordi- 
nance or  the  statute  in  pursuance  of  which 
it  is  passed.  Harder's  Fire  Proof  Storage, 
etc.,  Co.  r.  Chicago   (111.),  14-536. 

]5i?ect  of  exemption  of  certain  class 
of  vehicles  in  ordinance.  —  A  city  ordi- 
nance imposing  a  license  fee  or  tax  upon 
the  owner  of  every  vehicle  or  conveyance 
used  on  the  city's  streets  "  in  carrying  per- 
sons or  property  for  hire  "  is  not  unconstitu- 
tional because  it  exempts  from  taxation 
"  vehicles  kept  and  used  strictly  and  entirely 
in  ordinary  livery  business."  Des  Moines  v. 
Bolton   (Iowa),  5-906. 

Kxemption   of  veterans   of  civil  war. 

—  The  South  Carolina  statute  providing  that 
"  all  soldiers  and  sailors  of  the  Confederate 
states  who  enlisted  from  this  state,  and  who 
were  honorably  discharged  from  such  service, 
shall  hereafter  be  exempt  from  any  license 
for  the  carrying  on  of  any  business  or  pro- 
fession," is  violative  of  the  prohibition  of 
the  state  and  federal  constitution  against 
the  denial  of  equal  protection  of  the  laws, 
as  it  ignores  the  veterans  of  other  wars  than 
the  Civil  war,  and  ignores  those  soldiers  of 
the  Confederacy  who  enlisted  from  other 
states  and  were  honorably  discharged.  Lau- 
rens «J,  Anderson  (S,  Car.),  9-1003, 
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4.    CONSTBUCTION      OF      STATUTES     AND      ObDI- 
NANCES. 

Wliat  cbnstitntes  keeping  vehicle  for 
hire.  —  A  vehicle  used  by  its  owner  for  the 
trans^jbrtatibii  of  persons  or  property  for 
hire,  but  not  let  out  of  rented  by  him,  is 
"  kept  for  hire "  within  the  meaning  of  the 
Iowa  statute  aUthoriziriw  cities  to  regulh,te 
aid  lax  "every  description  of  conveyance 
ket)t  for  hire."  Des  Moines  r.  Bolton  (la.), 
5-90e. 

Application  of  statute  to  villages.  — 
The  Illinois  statute  giving  "the  city  council 
in  cities,  and  the  president  and  board  of 
trustees  in  villages,"  power  to  "  direct,  li- 
ceilse,  and  control  all  wagons  and  other 
i-lehtfeles,  coiiveying  loids  within  tHe  city," 
applies  to  villages  as  well  as  to  cities.  Hard- 
er's  Fire  Pi-bof  Storage,  etc.,  Co.  v.  Chicago 
(111.),,  I'^SSe.  r  . 

Cdllfeitidn  ht  t&x.  from  persons  nn- 
lawfuU;^  engaging  in  biisiness.  —  The 
statutory  tax  imposed  upon  the  privilege  of 
seiliiig  intoxicating  liquors  is  collectible  from 
persons  who  iiiil  awfully  $ell  such  liqiiors  in 
prohibited  tferritoi-y,  becatise  a  business  Which 
is  prohibited  iha^'lie  taxed.  I'oSter  V.  Spfeed 
(Tetln.),  15-1066. 

5.  Partictjlar  Occupations. 

,  tininfeers.  —  Tlie  l^aphiiigtoii  statute  re- 
qiiiring^  plumbers  to  he  examined  'a.s  to  their 
qualiiicatidiis  aiid  to  take  out  licenses  is  not 
a .  v?ilid  policp  regulation.  State  ex  rel. 
Ei(fliey,l-.  gmi til, (Wasli.],>. '7,-571!    ,    ,, 

.ITifdertal^ers  and  empalmers.  —  A  statu- 
tory provision  tliat  no  pile  sh^H  be  licensed 
as  .an  undertaker  unless  he  ^shall ,  have  been 
employed  as  ^  an  ^assistailt  to,  a  licensed  under- 
taker contiiitloiiply  for  three  years  is  un; 
reaspMab'ie  in.  .  that  it  ,  makes  essential  a 
particiilar  forni  of.  apquifing  skill  and  Icnowl- 

idge,    and    lorieits    the    right    to    count   th^ 

iine  so  erigageci  in  tliat  particular  education 
at  each  time  when  there  is  a^  hi-eak  in  the 
continuity ,  o^  the  sei-vice.  People  v.  Einge 
(>f.  t.j^;j8-4t4.  ■  ,,^    . 

The  embalming  of  ^ the  bodies  of  the  dead 
is  not.  a  necessary  part  .of  the  business  of 
a^li  lindertaker,  and  tlierefoi-e,  the  New  York 
statute  wliicii,fofbids  any,  dn^  to  engage  in 
the ..tusiiless  of  undertaking  unless  ^e  shall 
have  Ijeen  (July  liceiised  as  an  embalmer 
(filbjic  Health  Law,  §  295)  violates  ,the 
provisions  of  the  Federal  Copstitution 
(ameaJwent,  XIV.)  and  the  constitution  of 
fTeiv  lYork  ,(art. ,  1,  §,  6)  guaranteeing  the 
rights  aiid  pfjvileges  of,  the  citizen.  People 
k  Ringe  (N..y.),  ,18::474.        .        , 

The  care  of  human  dead  bodies  find  the 
f(ispp3iti,()n  of  them  by  burial  or  otherwise 
is  so  related  to  tlie  health  aufl  general,  wel- 
fare of  tiie,  coiiimunity  that  the  business  of 
undprtalciiig  .may  ,j)roperly  be  regulated  ,by 
license  uiid^r  the  general  police  power  of  the 
sta,t,e.  ,  Peopl?,,^. ,  Ringe,  ,( JiT.  Y.) ,,  18-474.    .. , 

fioTseghoers.  —  A  st,ati^te  requiring  horse- 
shoers  to  secure  ^  Ijcenae,  is  ;inconstitutional. 
In  re  .\ubi-ey   (Wash.),  1-927. 
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6.  Powers  of  Board  of  Examiners. 

A  statute  vestiiig  fiutliority  in  a  board  tir 
examiners  to  ^rescfjb^  the  qiialificktion^  of 
barbers  does  not, give  sucjli  a.  board  the  power 
to  prescribe  i;aryiii^  staiid^ds  of '  quilitiea- 
tions  for  ditfer'^jit  appliediit^  or  afbitrktily 
to  brant  or  refuse  a.liceiise  at  will.  State 
r.  Briggs   ( pre; ),  ,2^424. 

A  statute  making  it  unlawful  for  a  person 
not  a  duly  registered,  barber  to  conduct  .a 
barber  _schodl  witlioul  the  sanction  of  a  board 
of  examiners  does  not  vest  in  stich  board 
power  to  grafat  or  withhold,  siieh  permissidii 
at  its  pleasure.  State  v.  Briggs  (dre.),  2- 
424. 

7.  Revocation. 

PoTurer  to  revoke.  —  A  statute  authoriz- 
ing the  granting  of  a  license  liiay  provide 
for  its  revocation  in  Certain  Contingencies; 
arid  by  afceeptirig  and  acting  tuider  the  li- 
cense, the  licensee  consents  to  all  conditions 
imposed  thereby  including  provisions  for  its 
revocation.     Stone  r.   Fritts    (Ind.,),   14-295; 

Grounds  for  revocation!  —  Where  a 
statute  or  ordinance  authorizes  the  fevoca* 
tion  of  a  I'icense  for  causes  enumerated,'  sUcH 
license  cannot  be  revoked  on  aiiy  ground 
other  than  the  causes  specified.  Stofie  v. 
Fritta   (Ind:),  14-295. 


LIENS. 

See  Attachmpnt,  ,(5;  Qhattel  5jds,TGAGES, 
4;.p,  JUDGifJ^pjs,  ,ji  b;,,  Mi;cHAKlc^' 
LjEN.k;  ,,  Mortgages  and  Deeds  of 
.Trust,,  2,,  ,,,,  , 

Attorneys'  Ijlena,,  s^e  Attobnbts  ^t  Law,  p. 

Carrier's  li^n.fo,!;  chjfirges^ , see  Carriers,  4  h, 

Ciiangmg^priority  as  iippairi^g  ojjligation  of 
contract,  see  Constitutional  Law,  15 

,..,^a,    ..    .,"     ,..,,,.,,       I   -■■     ■       .... 
Discharge  ,fjf   bankruptcy,  as    divesting   lien 

for  rent,  see  Bankbuptqt,  9,     , 
Effect  ;  (jf  {leerea  |Qr.  alipiony,   see  Alimony 

.,„Ai^f>  .SiriT.  MpJtEY,  4,,f,    ,,,    , .,; 

Enforcement  of  salvage  , lien  in  common  law 

.^durts,  see  SalVage.    ■    

Factor'^  right  to  lien  on  principal's  goods, 

,  ,      see  Factors,  ,5.     ,  . 

innkeepers',  liejj,,?.s  IsTNS,  Boarding  Houses, 

AND   .iVP-^I'TMENTS,   7,, 

Lien  of  eqi^^able  mortgages,  see  Mortgages 

AND  Deeds  of  Trust,,  2. 
Partnership   creditors' ,  right  ,  to  lien  of  firm 

,,     property,  .see  Partnership,  5  bu  

Purchaser's,  lien,  see  Vendor  and  Pubchas- 

„,  ,;  er,  ,3.,h.  ,  ,  ,  .,        , 

Right   of  bank   to   lien   on   money   collected, 

,,    ,,..see,  Bai^iics  AND  Bankii?g,.  6. 

Right   qf   corporation  -to  lien  on  shares  for 

debts  of  stockholders,  aee  Corporations, 
....   .,  8  ,f.        ,. 
statutory   lien   for  wages,   see   Master  and 

Servant,  2  a. 
Subrogatjpn  to  Is^borprs.'  liens  hy  advancing 

iponey  to  pav  wages,  see  Subrogation, 
.;     I.e.     .      ,„    ,      „, 
Tax  liens,  see  Taxation,  7. 


LIFE  —  LIFE  ESTATES. 
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Vendor's   lien,   see  Vexdou  akd  Purchasek, 

3  g. 
Water  rates  as  lien  on  premises,  see  Waters 

AND  Watercoubses,  4  b. 
What  law  governs,  see  Co:<plict  of  Laws, 
"  '3  'a.' 

persons  ei^t^tled  to  lien  as  "  farm 
laborer."  —  A  wonian  employed  in  a  family 
living  upon  a  farm,  who  does  ordinary  hpuse- 
work  and  assists  in  cooking  meals  for  labor- 
ers doing  the  farm  work,  is  not  a  "  farm 
laborer  "  within  the  meaning  of  sectio^  6277, 
Rev.  Codes  1905  [of  North  Dakota],  giying 
a  lien  for  the  wages  of  farm  laborers.  Lo\ye 
r.  Abr^hamson    (N.  Dak.),  20-355. 

Thresher's  lien.  —  The  Nortli  Dakota 
statute  gives  to  threaheys  of  grain  E(n  p- 
forceable  lien  thereon  upon  filing  a  state- 
ment therefor  within  thirty  days  frop  the 
threshing,  and  such  lien  exists  fi-om  the  com- 
mencement of  the  threshing.  Mitchell  l". 
Monarch  Elevator  Co.   (N.  Dak.),  11-1001. 

A  thresher  is  entitled  to  a  lien  on  all  the 
grain  threshed  for  threshing  any  particular 
kind  of  grain,  when  done  under  the  same 
contract,  and  such  lien  is  enforceable  be- 
tween the  parties.  Mitchell  v.  Monarch 
Elevator  Co.    (X.  Dak.),  11-1001. 

Staten^ent  for  lien,  —  A  statement  for  a 
thresher's  lien  pursuant  to  the  North  Dakota 
statute,  which  requires  the  statement  to  show 
the  amount  and  quantity  of  grain  threshed, 
need  not  state  the  number  of  bushels  pf 
each  kind  of  grain  threshed,  when  the  total 
amount  of  the  lien  appears  from  the  state- 
ment. Mitchell  V.  Monarch  Elevator  Co. 
(X.  Dak.),  11-1001. 

A  statement  for  a  thresher's  li^n  must  con- 
tain everything  required  by  the  statute  to 
be  stated  therein,  and  nothing  more.  Mit- 
chell r.  Monarch  Elpyator  Co.  (N.  Dak.), 
11-1001. 

Statement  for  a  thresher's  lien  considered, 
and  held  to  give  a  sufficient  description  of 
the  land  on  which  the  grain  was'  grown. 
Mitchell  r.  Monarch  Elevator  Co.  (N.  Dak.), 
11-1001. 

Rights  of  lienor.  —  A  lienor  who  is  in 
actual  possession  of  personal,  property  upon 
which  he  has  a  lien,  is  the  owner  of  such 
property  against  all  the  world,  including  the 
actual  owner,  until  his  claim  is  paid;  and 
if.  without  payment  of  his  claiin,  the  prop- 
erty is  taken  from  his  possession  and '  sold 
under  an  execution  issued  against  the  actual 
owner,  he  may  thereafter  maintain  appro- 
priate proceedings  to  assert  his  right'  of 
ownership,  though  he  has  purchased  the 
property  at  the  execution  sale.  Brown  r. 
Peterson    (D.,C.),,  'Vr&SP- 

Rights  of  pnrciiaser  of  property 
subject  of  lien.  —  A  pei;son  purcha,sing 
grain  during  thirty  daj'S  after"  its  threshing 
in  the  regular  course  of  business  is  not  an 
innocent  purchaser  thereof,  although  the 
statement  ha^  ijiqt  b^^n  ftled  ^vlji^n  tlie  pur- 
chase is  made.  Mitchell  v.  Monarch  Elevator 
Co.   (N.  Dafe.),  H-IOW.    , 


LIFE. 

Proof  of  expecti^ncy  of  life,  s?e  EyioENCE,  8 

b   (3). 
Voluntary    exposure    in    attempting    to    save 

life,  see  Negligence,  7  d. 


LIFE   ESTATES. 

1.  Rights  of  Life  Tenant,  1069. 

a.  Possession  of  principal  fund,  1069. 

b.  Increase   in  value  of   trn^^t   fund, 

1069. 

c.  Dividends  on  corporate  stock,  1070. 

d.  Payment  of  incumbrance,  1070. 

2.  Liabilities  of  I^jIfb  Tex  ant,  1070. 

a.  Premium  on  investmei^^,  l67i). 

b.  Waste,  1070. 

8ee   REilAINDERS. 

Effect  of  deed  from  life  tenant,  see  Adverse 

POSSESSIO.N. 

Fixtures  as  between  life  tenant  and  remain- 
derman, see  Fixtures,  5. 

Lina^tatioij  of  action  for  conversion  by  life 
te;ia]jt,  sep  Limitation  of  Actions,  4 
a   (2)    (a). 

Partition  of  life  estates,  see  Partition,  2  b. 

RescivyatipP  "f  Hfe  estate  by  grantor,  see 
Deeds,  3  e. 

Eight  to,  crpps  growing  at  death  of  life 
tenant,  see  CRops,  4. 

Tenancy  by  the.  curtesy,  see  Curtesy. 

Vali(^ity  to  apppint  life  estate  under  power 
to  appoint  fee,  see  Powers. 

1.  Rights  of  Life  Tenant. 
a.  Epssessipn  of  prinpipal  fund. 
In  absence  of  testamentary  direction. 

—  In  the  case  of  a  bequest  of  inoney  for  life, 
the  life  tenant  is  not  entitled  to  possession 
of  the  principal  sum,  unless  the  will  dis- 
closes an  intention  on  the  part  of  the  testa- 
tor that  he  shall  have  possession,  biit  it  is 
the  duty  of  the  executor  to  hold  the  prin- 
cipal in  trust  and  to  pay  the  interest  only 
to  the  life  tenant.  Payne  v.  Robinson 
(D.  ('.).  6-784. 

Will  construed.  ~  A,  ^^\\\  ppn^r^eid  ^^id 
held  npt  to  disclosip  £^^  intention  ou  the  p^rt 
of  the  testator  tl),at  the  legatee  s^iall  fiaye 
possession  pf  th^'  principal  of  a  sum  of 
money  bequeathefl  to  him  for  life.  Payne  V 
Robinson   (D-  C.)',  6-784. 

Proceeds  in  partition.  ~  T^ie  right  of  a 
life  tenant  is  to  tUe  use  a.T\^  n,ot  tpi  tVe 
corvps.  pf  the  estate,  and  whpre  his  title  is 
to  an  ui^idivided  i,nt?.rest  a,pd  not  to  the  wh,ol9 
of  the  la,nd,  and  a,  sal?  is  prdered  for  par- 
tition, his  right  iiji  tlje  pr,ope?;din,i?s  ii?  no,t  a 
part  proportipi;\^te'tp  \\x^  undiyided  interest 
in  which  he  has  the  ^ife  esta,te,  b,ut  is  to  the 
ujiterest  ot^  that  p^i;i;  as  lopg  as  thje  life 
cstatf  may  continue  tp,  exist.  Swayne  i\ 
Lone,  Acre  Oil  Po,    (Tex.),  8-III7. 

b.  Increase  in  value  of  tru^t  fund. 

Fort^J^^^ate,  investments.  —  Where  the 
Hiconie  of  certain  jiroperty  is  to  be  paid  over 
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to  one  person  for  life  with  remainder  to 
another,  the  life  tenant  is  not  entitled  to  the 
increase  of  the  fund  by  reason  of  the  fortu- 
nate investments  of  the  trustee  of  the  fund. 
Letcher  v.  German  Nat.  Bank  (Ky. ).  20- 
815. 

Sale  of  good  will.  —  Where  a  testator 
bequeaths  stock  in  a  manufacturing  corpora- 
tion in  trust  for  life  with  remainder  over 
absolutely,  and  after  the  death  of  the  tes- 
tator the  plant  and  property  of  the  corpora- 
tion are  sold  to  another  corporation  at  a, 
price  largely  in  excess  of  its  estimated  value 
at  the  time  of  the  testator's  death,  the  sum 
received  for  good  will  on  the  sale  of  the 
works  cannot  be  deemed  income,  but  must  be 
treated  as  an  appreciation  in  the  value  of 
the  corpus  of  the  estate.  Matter  of  Stevens 
(N.  Y.),  10-511. 

c.  Dividends  on  corporate  stock. 

Cash  or  stock  dividends.  —  Actual 
dividends,  whether  in  cash  or  stock,  are  a 
part  of  the  incdme  of  the  stock  of  a  corpora- 
tion, and  go  to  the  life  tenant  and  not  to  the 
remainderman;  but  so-called  stock  dividends, 
representing  the  natural  growth  or  increase  in 
the  value  of  the  physical  property,  good- 
will, or  other  tangible  thing  of  the  corpora- 
tion, go  to  the  remainderman.  Kalbach  v. 
Clark  (Iowa),  12-647. 

Cash  dividends  are  to  be  regarded  as  in- 
come passing  to  life  tenants,  while  stock 
dividends  are  to  be  treated  as  capital  inuring 
to  the  benefit  of  remaindermen.  Green  v. 
Bissell    (Conn.),  9-287. 

Where  a  corporation  purchases  its  own 
stock,  not  with  earnings,  but  with  part  of 
its  assets,  and  distributes  a  portion  of  the 
stock  as  so-called  stock  dividends  to  the 
estate  of  a  deceased  stockholder,  such  stock 
becomes  part  of  the  corpus  of  the  estate  and 
belongs  to  the  remaindermen  under  such 
stockholder's  will,  the  corporation  being  un- 
able, by  declaring  such  stock  to  be  income, 
to  defeat  the  intention  of  the  stockholder  as 
expressed  in  his  will.  Pabst  v.  Goodrich 
(Wis.),  14-824. 

d.  Payment  of  incumbrance. 

Right  to  reimbursement.  —  As  a  gen- 
eral rule  a  life  tenant  who,  in  •  order  to 
preserve  the  estate,  has  paid  off  and  dis- 
charged an  incumbrance  upon  the  fee,  is 
entitled  to  reimbursement  from  the  reversion- 
ers or  remaindermen.  Tindall  v.  Peterson 
(Neb.),  8-721. 

Ordinarily,  a  life  tenant  who  pays  off  an 
incumbrance  upon  the  fee,  will  be  entitled  to 
be  reimbursed  by  the  reversioner  or  remain- 
derman the  amount  so  paid,  less  such  sum 
as  will  equal  the  present  value  of  the  annual 
instalments  of  interest  he  would  have  paid 
during  his  life  if  the  incumbrance  had  re- 
mained so  long  in  existence,  with  lawful 
interest  on  the  residue,  so  ascertained,  from 
the  date  of  payment.  Tindall  r.  Peterson 
(Neb.),  8-721. 

Payment  by  tmstees.  —  Where  a  testa- 
tor  makes   »   devise  in   trust   for  the  bene- 


fit of  his  son,  and  the  trustees,  in  the  valid 
exercise  of  the  power  implied  from  the  power 
to  sell,  execute  a  mottgage  on  the  trust 
estate,  and  on  the  death  of  the  cestui  que 
trust  the  trustees,  acting  in  accordance  with 
the  directions  of  the  will,  convey  the  prop- 
erty to  a  third  person  for  life,  with  remain- 
der over  to  his  children,  a  court,  for  the 
purpose  of  protecting  the  interests  of  the 
infant  remaindermen  and  of  preventing  a 
sale  under  the  mortgage,  may  authorize  the 
execution  of  another  mortgage;  and  the  court 
may  also  direct  that  part  of  the  proceeds 
raised  by  the  latter  mortgage  shall  be  used 
for  the  redemption  of  the  property  from  a 
sale  for  delinquent  taxes,  notwithstanding 
the  fact  that  the  law  imposes  on  the  life 
tenant  the  duty  of  paying  the  taxes.  Lueft 
V.  Lueft   (Wis.),  9-639. 

2.  Liabilities  of  Life  Tenant. 

a.  Premium  on  investment. 

Fremlnm  on  bonds.  —  Where  the  trus- 
tee of  a  fimd  devised  in  trust  for  life  with 
remainder  over  absolutely,  invests  the  fund 
in  bonds  which  have  a.  term  of  years  to  run 
and  which  are  purchased  at  a  premium,  such 
a  proportionate  deduction  should  be  made 
from  the  nominal  interest  collected  as  will 
at  the  maturity  of  the  bonds  make  good  the 
premium  paid,  and  thus  preserve  the  prin- 
cipal of  the  fund  intact,  unless  the  will  con- 
tains a  clear  direction  to  the  contrary;  but 
if  the  bonds  have  been  received  from  the 
estate  of  the  testator,  the  whole  interest  col- 
lected on  them  should  be  treated  as  income, 
and  the  life  tenant  should  not  be  charged 
with  the  premium.  Matter  of  Stevens 
(N.  Y.),  10-511. 

b.  Waste. 

Iiiability  in  general.  —  In  Texas,  the 
common-law  rules  as  to  the  incidents  of  life 
estates  apply  to  statutory  life  estates,  and 
therefore  a  surviving  husband  or  wife  hold- 
ing for  life  under  the  statute  of  descent  and 
distribution  is  subject  to  impeachment  for 
waste.  Swayne  v.  Lone  Acre  Oil  Co.  (Tex.), 
8-1117. 

Removal  of  oil.  —  A  life  tenant  who  is 
punishable  for  waste  has  no  right  to  re- 
move minerals  from  the  land,  if  the  land 
had  not  been  devoted  to  mining  purposes 
before  the  creation  of  his  estate;  and  this 
rule  applies  to  oil.  Swayne  v.  Lone  Acre 
Oil  Co.  (Tex.),  8-1117. 


LIFE  INSURAirOE. 

See  Insubance,  7. 

LIFE  PRESERVERS. 

Duty  of  master  of  vessel  to  inspect  life  pre- 
eervers,  see  Ships  ai?d  Shipping,  5. 
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LIGHT   AND   AIR. 

Obstructing  light  and  air,  see  Fences,  1  b. 

I.IGHTS. 

Duties  and  liabilities  in  respect  to  lighting 
streets,  see  Stkeets  and  Highways,  7 
0  (3). 

Duty  to  provide  signal  lights  on  street  cars, 
see  Street  Railways,  8  a   (5). 

LIMESTONE. 

Outcropping  limestone  as  mineral  within 
reservation,  see  Mines  and  Minerals, 
2. 

LIMITATION. 

Legislative  power  of  state,  see  Constitu- 
tional Law,  4. 

Limiting  time  for  argument  to  jury,  see 
Criminal  Law,  6  i. 

LIMITATION   OF   ACTIONS. 

1.  Nature,  Validity,  and  Constbuction 

OF  Statutes,  1072. 

a.  Nature,  1072. 

b.  Validity,  1072. 

c.  Construction,  1072. 

2.  What  Law  Governs,  1073. 

a.  Cause  of  action  accruing  in  for- 

eign state,  1073. 

b.  Action  in  federal  court,  1073. 

3.  Statutes  Applicable  to  Particular 

Actions,  1073. 

4.  Computation  of  Time,  1074. 

a.  When  statute  begins  to  run,  1074. 

(1)  In  general,   1074. 

(2)  When  cause  deemed  to  ac- 

crue, 1074. 

(a)  Contracts,  1074. 

(b)  Torts,  1075. 

(e)   Statutory      liability, 
1076. 

(d)  Subjecting  real  prop- 

erty fraudulently 
conveyed  to  pay- 
ment of  judgment, 
1076. 

(e)  Void    decree    of    di- 

vorce, 1076. 

b.  Suspension     or     interruption     of 

operation  of  statute,  1076. 

( 1 )  Absence  or  departure  from 

jurisdiction,  1076. 

(2)  Commencement    of    action, 

1077. 

(3)  Death    of    owner    of    real 

property,  1077. 

(4)  Injunction      against     com- 

mencement of  action,  1077. 

(5)  Ignorance    of    existence    of 

cause  of  action,  1077. 

(6)  Agreement     to    submit    to 

arbitration,  1078. 


(7)   Insanity    of   person   having 
right  of  action,  1078. 

5.  Revival  of  Cause  of  Action,  1078. 

a.  Acknowledgement    or    part    pay- 

ment of  debt  in  general,  1078. 

b.  Sufficiency     of     acknowledgement, 

1078. 

c.  Sufficiency  of  payment,  1079. 

6.  Persons  by  and  Against  Whom  Stat- 

ute May  Be  Pleaded,  1079. 

a.  Who  may  plead,  1079. 

( 1 )  State  or  municipality,  1079. 

(2)  Foreign   corporation,    1080. 

(3)  Successor  in  interest,  1080. 

b.  Who  may  be  pleaded  against,  1080. 

( 1 )  State  or  municipality,  1080. 

(2)  Infant,   1080. 

(3)  Receiver  of  national  bank, 

1080. 

(4)  Successor  in  interest,  1081. 

7.  Operation  and  Effect  of  Bar,  1081. 

8.  Actions,  1081. 

a.  Waiver    and    estoppel    to    plead 

statute,  1081. 

b.  Pleading,  1081. 

(1)  Necessity  of  pleading  stat- 

ute, 1081. 

( 2 )  Sufficiency  of  pleading,  1082. 

c.  Evidence,  1082. 

9.  Limitation    Created    by    Contract, 

1082. 

Accounting  between  tenants  in  common,  see 
Joint  Tenants  and  Tenants  in  Com- 
mon, 2. 

Actions  against  electric  company  for  personal 
injuries,  see  Electricity,  2. 

Actions  for  nuisances,  see  Nuisances,  4  e. 

Actions  on  judgments,  see  Judgments,  12. 

Actions  to  recover  dower,  see  Dower,  3. 

Actions  to  recover  stolen  property,  see  Lar- 
ceny, 9. 

Avoiding  statute  of  limitations  in  informa- 
tion, see  Indictments  and  Informa- 
tions, 4. 

Criminal  cases,  see  Conspiracy,  1  b. 

Enforcement  of  decree  for  alimony,  see  Au- 
mony  and  Suit  Money,  4  h. 

Foreclosure  of  mortgage,  see  Mortoaoes  and 
Deeds  of  Trust,  13  e  (2). 

Laches  as  analogous  to  statute  of  limitations, 
_  see  Equity,  2  e. 

Limitation  by  stipulation  of  contract,  see 
Insurance,  3  c  (1). 

Limitations  in  fire  insurance  policy,  see  In- 
surance, 5m   (2). 

Mandamus  proceedings,  see  Mandamus,  3  d. 

Pleading  statute  by  amendment,  see  Plead- 
ing, 9  d. 

Prosecution  barred  by  statute  of  limitations 
as  ground  for  discharge  on  habeas  cor- 
pus, see  Habeas  Corpus,  2. 

Prosecution  for  obtaining  money  under  false 
pretenses,  see  False  Pretenses  and 
Cheats,  3. 

Prosecution  of  claim  against  decedent's 
estate,  see  Executors  and  Administra- 
tors, 18  d. 

Prosecutions  for  violating  liquor'  laws  see 
Intoxicating  Liquors,  6  c.  ' 
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Recovery  of  rent  by  tenant  in  conimou  from 
cotenant,  see' Joint  Tenants  and  Ten- 
ants IN  Common,  2. 

Eiglit  of  pledgee  after  bar  of  debt  secured, 
see  Pledge  and  Ccillateral  Secueitt, 
2. 

Right  of  pledgor  after  bar  of  debt,  secured, 
see  Plp)qi;  4.ND  Collateral  §bctjbity, 
4. 

Running  of  statute  against  right  to  dis- 
affirm'  contract  by  infant,  see  Infants, 
2  b   (3). 

Suffifieney  of  title  of  statute  of  limitations, 
see  StatutIes,  3  b. 

Waiver  of  limitation  of  time  to  sue,  see  In- 
'  SuitANCE,  3  c    (4). 

When  statute  begins  to  run,  see  Death  by 
Wrongful  '  Act,  5. 

1.  Nature,  Validity,  and  Construction  of 

'  '  ■■  Statutes. 

a.  Xature. 

^^rpose  o(  enactment.  —  Statutes  of 
limitations  are  enapte^  for  the  public  well- 
being,  and  not  solely  for  individual  welfare. 
Uflipn  Central  Mfe  Ins.  Co.  v.  Spinks  (Ky.), 
7-913. 

b.  Validity. 

Po-wer     to     enact     in     general.  —  It 

js  within  the  power  of  the  legislature  to  fix 
the  period  within  which  actions  shall  be 
brought,  without  making  any  exceptions 
whatever.  Lewis  r.  Pawnee  Bill's  Wild  West 
Co.   (Del.),  16-903. 

Altering  time,  or  enacting  statute, 
applicable  to  existing  causes.  —  The 
legislature  of  a  state  may- prescribe  a  period 
of  limitations  within  which  a  right  may  be 
asserted  even  though  no  limitation  existed 
when  the  right  accrued,  or  it  may  shorten 
the  period  of  limitation  which  existed  vrhen 
the  right  accrued,  provided  the'  new  limita- 
tion is  reasonable  and '  affords  an  ample  op- 
portunity for  the  assertion  of  existing  rights. 
Tipton  V.  Smythe   (Ark.),  8-521.        ' 

It  is  within  the  power  of  the  legislature 
to  pass  a  statute  of  'limitations  or  to  change 
the  period  of  limitation  previously  fixed  and 
to  make  such  statute  or  changes  applicable 
to  existing  causes  of  action.  Such  statute, 
however,  is  not  to  be  readily  construed  as 
having  a  retroactive  effect,  but  is  generally 
deemed  to  apply  to  causes  of  action  arising 
subsequent  to  its  enactment,  and  the  pre- 
sumption is  against  any  intent  on  the  part 
of  the  legislature  to'  make  it  retroactive. 
Hathaway  i:  Merchants'  Loan,  etc.,  Co. 
(111.),  4-164. 

The  Arkansas  statute  concerning  the  pay- 
ment and  cancellation  of  overdue  state  bond's, 
and  providing  that  the '  state  'treasurer  shall 
call  in  such  bonds  by  a  public  notice  in  the 
newspapers,  etc.,  does  not'  impose  such  uA- 
reasonable  terms,  either  as  to  the  limitation 
of  time  or  the  adequacy  of  the  notice,  that 
it  deprives  bondholders  of  their  property 
without  due  process  of  law  or  impairs  the 
obligations  of  their  contracts.  Tipton  r. 
Smythe   (Ark.),  8-521.' 

The  Arkansas  statute  prescribing  a  period 


of  limitation  within  which  outstanding  over- 
due bonds  of  the  state  may  be  presented  for 
payment'  arid  Redemption,'  and  providing  for 
the  payment  in  money  of  bonds  presented 
within  the  time  limited,  is  not  unconstitu- 
tional as  impairing  tiie  obligations  of  the 
contracts  of  the  holders  of  such  bonds,  even 
tllduglj  it  deprives  them  of  t'heir '  statutory 
right  to  use  their  bonds  in  payment  for  cer- 
tain lands,  as  there  can  be  no  higher  method 
of  'discharging  a  past-due  obligaltion'  thaii 
by  payment  in  money.  Tiptbn  v:  Smythe 
(Ark.),  8-521. 

The  Massaehuset.ts  statute  requiring  actions 
for  tort  for  injuries  to  the  person  against 
counties,  cities,  and  towns  to  be  commenced 
wiih^^  two  years  next  aft^r  the  cause  of  action 
accrues,  instead  of  within  six  years  as  allowed 
by  the  previous  statute,  is  to  be  construed 
as  applying  to  existing  causes  of  action,  and 
is  not  unconstitutional  as  unreasonably  lim- 
iti^ig  tjip  time  within  which  sjn  existing  claim 
may  be  sued  on,  although  such  claim  may 
hq,ye  existed  for  nearly  t'svo  years  so  as  to 
leave  only  tlie  thirty  days  betyveen  ^he  time 
of  the  passage  of  the  act  and  tie  time  of 
its  taking  effect,  in  which  to  bring  the 
action.    Mulvey  v-  Boston  (Mass.),  14-349. 

c.  Construction. 

In  general.  —  The  enumeration  by  the 
legislature  of  specific  exception's  to  the  stat- 
ute of  limitations  py  implication  excludes  all 
others.  Atchisonj  etc.,  R.  Co.  t!.  Atchison 
Grain  Co.   (Kan.),  1-639. 

tinder  the  Kansas  statute  of  limitations 
providing  that  no  action  shall  be  maintained 
on  a  eailse'  of  action  which  "  has  arisen  in 
another  state  "■  and  is  barred  by  the  statute 
in  such  state,  the  word  "  arisen "  as  used  in 
the  statute  means  accyued,  and  refers  to  the 
time  \ylien  the  plaintiff  ]ias  the  figlit  to  sue 
the  defendant  in  the  courts  of  the  foreign 
state,  and  does  not  refer  to  the  origin  of  the 
transaction  out  of  which  the  cause  of  action 
arises.     Bruner  r.  Martip   (Kan.).  14-39. 

Frospectiye  or  retrospective.  —  In 
construing  a  statute  of  limitations,  it  must, 
so  far  as  it  affects  rights  of  action  in  ex- 
istence when  the  st^itute  is  passed,  be  held, 
in  tlie  absence  of  a  contrary  provision,  to 
begiii  when  the  cause  of  action  is  first  sub- 
jected to  its  operation.  In  re  Mosher 
(Okla.),  20-209. , 

Statutes  of  limitation  relate  only  to  the 
remedy  and  the  enforcement  of  rights  and, 
as  a  general  rule,  control  future  procedure 
in  refereiice  to  previously  existiiig  causes  of 
action,  where  such  statutes  (jontain  no  lan- 
gualge  clearly  liiniting  their  application  to 
caiises  of  action  arising  in  the  future.  Mul- 
vey 1)'.  Boston  (Mass^),  14-34!l. 

A  provision  of  a  city  charter  limiting  the 
tim'e  within  which  an  action  shall  be  com- 
menced to  enjoin  the  enforcement  of  an 
assessment  levied  by  the  city  bas  no  appli- 
cation td  an  assessment  for  work  performed 
prioir  to  the  enactment  Of  such  Charter.  Den- 
ver r.  Dunning  (Colo.),  3-674. 

The  Illinois'  statute  changing  the  time  for 
filing  claims  agaiiist  estates  held  to  be  pro- 
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spective,  there  being  nothing  in  the  statute 
indicating  that  the  legislature  intended  it  t6 
be  retroactive,  and  since  to  construe  it'  ;i3 
retroactive  would  conliict  wltK  the  general 
statute  providing  that  no  law  shall  be  con- 
strued to  repeal  a  former  law  as  to  any  right 
accruing  under  the  former  or  arising'  befttre 
the  new  law  takes  effect.  Hathaway  r.  Mer- 
chants' Loan.  etc..  Co;   (111.).  4^164: 

Giving  nexr  right  of  action  with 
limitation.  —  Where  a  statute  gives  a  right 
of  action  wliicU  did  not  exist  at  CO'mmon  law 
and  fi'xes  the  tinie  within  which*  the  right 
may  be  enforced,  the  time  so  fixed  becomes  a 
liriiitation  or  condition  'Wpon  the  right  and 
will  control,  no  matter  in  wha't  form  the 
action  is  brought.  Negaubaiier  v.  Glreat 
Xortliern  "R.  Co.    (Minn.),  2-150. 

Kepeal.  —  The  special  limitation  provided 
by  the  Kentucky  statute  for  actions  by  Biar- 
ried  women  is  not  repfealed  by  the  Married. 
Wonien's  Act.  Higgiris  i).  Stolces  ( Ky. ) , 
3-816. 

Z..  What  Law  Governs. 
a.  Cause  of  action  accruing  in  foreign  state. 

In  general.  —  As  the  statute  of  limita- 
tions affects  the  remedy  and  not  the  cause 
of  action,  an  action  upon  a:  foreign  contract 
is,  with  respect  to  such  statute,  governed  by 
the  lex  fori  or  the  law  of  the  place  where  the 
motion  is  brought.  Union  Stockyards  Nat. 
Bank  r.  Maika  (Wyo.),  14-077. 

Foreign  judgment.  —  lu  an  action  on  a, 
foreign  judgment,  the  statute  of  limitations 
of  the  state  of  the  forum  will  control.  First 
National  Bank  v.  Hazie  (R.  I.),  8-1123. 

Fire  insurance  policy.  —  An  action  to 
recover  upon  a  fire  insurance  policy,  though 
transitory,  when  brought  in  Ohio  upon  a 
cause  arising  in  another  state,  is  by  virtue 
of  the  Ohio  statute  limited  to  the  time  fixed 
by  the  statute  of  such  other  state.  Hunter 
V.  Niagara  Fire  Ins.  Co.   (Ohio),  4-146. 

Promissory  note.  —  Under  the  Kansas 
statute  of  limitations  provic(ing  ttiat  no  action 
shall  be  maintained  on  a  cause  of  action  which 
has  arisen  in  another  state  and  is  barred  by 
the  statute  in  such  sta^e,  an  action  on  a 
promissory  note  cannot  be  maintained  where 
both  ■  the  ■  plaintiff  and  the  defendant  were 
nonresidents  of  the  state  when  the  Cause  of 
action  accnied,  and  the  defendant' resided  in 
a  foreign  state  until  the  cause  of  action  was 
barred  by  the  laws  of  that  state.  Bruner  v. 
Martin  (Kan.),  14-39.    '  '  ' 

b.  Action  in  federal  court. 

^Enforcement  of  lialiili^y  under  fed- 
eral' statute.  —  The  statute  o,:^  limitations 
of  a  particular  state  is  applicable  to  an 
fiction  ^o  enforce  liability  under  a  federal 
'.tatute,  in  the  absence  of  any  provision  in 
the  latter.  McClaine  v.  Rankin  (U.  S.),  3- 
.•500. 

3-  Statutes     Applicable    to    Eakticdlab 
Actions. 

RecoTery     o^     persona^     property.  ~ 

So'Tong  as  the' owiier' of   jjersonal   pro'pprly 
Vols.  1-20  —  Ann.  Cas.  Dtcest.  —  03. 


in  tlie  possession  of  another  has  not  lost  his 
iitle  by  lapse  tif  time,  he  nlay  sue'  tb  recover 
po'^feessioii:  Liglitfoot  6.  Davis  (N.  Y.),  19- 
747. 

' '  Recovery  of  consideration  for  deed. 
— ^  A  recital  in  a  deed '  tKjit  the  grantor  has 
conveyed  the  land  to  the  grantee  for  a  cer- 
tain eohsideratibn  is  a  s'uflicient  written 
acknowledgment  of  facts,  from  which  the  law 
imports '  the  obligation  to  pay,  to  make  the 
statute  of  Jimitations  relative  to  Written 
promises  the' '  only  one  applicable  to  a  ftt'Q- 
ceeding  to  recover  the  unpaid  cbhsider'ati6n. 
FoWlkes  r.  Lea   (Mi.ss.) ,  ?-466.       ''"  '"''  '  "" 

In jfiries  to  real  property.  —  Under  the 
North  Carolina  statute,  an  action  against  a 
canal  owner  for  permanently  damaging  ad- 
joining r^al  pi'opef ty  by  throwing  sand  and 
mud'  tliereon  is  "barred  if  not  brought  Within 
three  year^  from  the  coinpletiori  of  the 
wrong;  and  the  five-year  period  of  lim'itatioh 
provided '  by  ahother  section'  of  the  'stail;i\te 
does  liot  a'pplv.'  Cherry  r.  Lake  Druinmond 
C^nal,  etc.,  C6;   (N.  Car.),  6-143!.    -'■'■' 

Injuries  to  person.  —  An  action  by  a 
husband  against  a  city  to  recover,  for  the  loss 
of  s'eryices  of  his'  Wife  and  for  'the  expenses 
of  her'  illiie^s  resulting  from  a  personal'  in- 
jury received  by  her  through  the  alleged 
negligence' of  the  defendant  is 'sih  alelion  "for 
injuries  to  the  pei-son'"  '\^'it'hih  the  meaning 
of  a  statute  of  limitations  "providing  tliat 
"actions  of  tort  for'injuries  to  the  'person, 
against  counties,  cities,  and 'towns,  shall  l^e' 
commenced  only  Within  two  years  next  after 
the  cause  ot  action  accrues."  Mulvejr'  )\ 
Boston    (Mass.),   14-349."    '  ' 

Action  on  foreign  judgment.  —  Under 
the  Yukon  statute  of  littiitatioris,'  an  action 
6ri  a  juc^gment  reoOTered  in'  a  foreigii  jul'is- 
diction  if  Tiirtedi  if  'not  br'oii'ght  'withiii  six 
years  'After  the  reeoVery,  though  it  is  Urduglii 
before  the  defendant  has  '  beeii  withiri"the 
domestic  jurisdiction  six 'Real's,  as'the  caiise 
of  action  arose  on  the'  day  "  sucli  judgment 
was  recovered.  Riltledge  "j?.  U." 'S.'' Savings, 
etc.,  Co.   (Can'.),  i5-54'5!."'  .  -  ■     ■.%■'. 

'Removal  of  clpud  from  title.  —  Tl^e 
rigM  to  ■  maintain  "an  action  to"  remove  a 
cloud  froni  a' title  is  a  continuing  oiie  to 
which  the  sfatut'e  of  limitation  is  not  ap- 
plicable.    Coopei''?'.  fthea    (Kaii.),  20-4^.  ' 

Setting  asi'de  tax  deed.'  —  The'  special 
statute  of  limitations'  p'rovided  by 'the 'Flor- 
ida Revised  'Statutes  of  1^9^  'or  by  thfe  Floi^- 
ida  General  Statutes  of  1906, 'does  not  apblv 
to  a  suit  'to  s'et  aside  'a  'tax  deed'  Where  the 
calls  in  the  deed  are  materially  dii^Ferent 
froHi  the  lands  described  oil' the  assessnlejit 
roll  and  sold  by  the  collector.  Saddler  )'• 
Smith   (Fla.),  14-570. 

^jp*9A*P  performance  qf  agreement 
T?^^**"!:  *2  i-eal  property.  —  ^li^re  'a 
mortgagor  of  land,  who  has  remained  in  pos- 
session', briMs  suil;  to  enforce  'Specfic  per- 
formai^ce  of  his  agreement  t'o  purchase  the 
land  from  the '  puv.ehaser  at  the'  foreclosure 
sale,  the  statiite  of  limitatioifis  gWer'niiig 
actional  to  recoyer  land  *iel,cl  'under  a  |uf)ieia1 
sale  lias  no  application  ^or  tli'e  reason ''that 
the  suit  is  n6t  dne  to  recover  the  land  held 
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under  a  judicial  sale,  and  for  the  further 
reason  that  the  statute  does  not  run  against 
one  in  possession  of  land.  Phillips  v.  Jones 
(Ark.),  9-131. 

Verbal  agreement  against  diaerimi- 
nations.  —  An  action  to  recover  for  the  vio- 
lation of  a  verbal  agreement  in  which  there 
was  a  stipulation  against  discriminations  ac- 
crues within  three  years  after  the  agreement 
has  been  violated,  and  an  averment  that  the 
defendant  concealed  the  fact  of  discrimina- 
tion from  the  plaintiff  until  less  than 
eighteen  months  prior  to  the  filing  of  the 
petition  shows  no  ground  for  postponing  the 
operation  of  the  statute  of  limitations. 
Atchison,  etc.,  R.  Co.  v.  Atchison  Grain  Co. 
(Kan.),   1-639. 

Railroad  aid  bonds.  —  The  six-year  stat- 
ute of  limitations  is  the  one  applicable  to 
county  railroad  aid  bonds.  Berkey  v.  Board 
of  Comrs.  (Colo.),  20-1109. 

Claim  against  decedent's  estate.  — 
A  claim  for  funeral  expenses  is  not  a  debt 
of  the  decedent,  but  a  charge  against  the 
estate  imposed  by  law,  and  therefore  is  not 
governed  by  the  statute  limiting  the  time 
within  which  an  action  must  be  brought  to 
recover  a  debt.  Hildebrand  «.  Kinney  ( Ind. ) , 
19-788. 

A  claim  against  a  decedent's  estate  for 
services  of  a  physician  procured  for  the  de- 
cedent in  his  last  illness  and  paid  for  by  the 
claimant  is  an  account  on  Which  the  liability 
accrued  in  the  decedent's  lifetime,  within  the 
statute  requiring  actions  on  accounts  to  be 
commenced  within  six  years.  Hildebrand  v. 
Kinney    (Ind.),   19-788. 

Action  for  penalty.  —  An  action  for  a 
penalty  under  a  statute  repealed  more  than 
two  years  before  the  commencement  of  the 
action  is  barred  by  a  statute  providing  that 
all  actions  to  recover  penalties  shall  be  com- 
menced within  two  years  after  the  offense 
shall  have  been  committed.  Western  Union 
Tel.  Co.  V.  State  (Ark.),  12-82. 

Action  for  frand.  —  An  action  on  the 
case  for  fraud  committed  in  the  breach  of 
a  written  contract  is  not  governed  by  a  stat- 
ute of  limitations  providing  that  actions  upon 
"  written  contracts "  shall  be  commenced 
within  ten  years,  but,  in  the  absence  of  a 
statute  specifically  applicable  to  actions  for 
fraud  and  deceit,  is  governed  by  a  five-years' 
statute  applicable  to  "  all  civil  actions  not 
otherwise  provided  for."  Bates  v.  Bates 
Machine  Co.  (III.),  12-174. 

The  statute  of  limitations  applying  to  ac- 
tions for  relief  on  the  ground  of  fraud  is  not 
applicable  to  defenses.  Hence,  in  an  action 
on  a.  promissory  note  where  the  defendant 
sets  up  in  defense  a  discharge  in  bankruptcy 
and  the  plaintiff  replies  in  avoidance  of  such 
discharge  that  the  money  for  which  the  note 
was  given  was  procured  by  fraud,  whereupon 
the  defendant  rejoins  that  the  fraud  com- 
plained of  is  barred  by  limitation,  the  re- 
joinder is  bad,  as  it  directs  the  limitation  to 
the  defense  and  not  to  the  cause  of  action, 
it  not  being  necessary  for  the  plaintiff  to 
allege  or  prove  the  fraud  except  to  avoid 
the  defense  of  the  discharge  in  bankruptcy. 


Louisville  Banking  Co.  v.  Buchanan  (Kv.). 
4-929. 

Where  one  practices  upon  another  fraud 
and  deceit  whereby  the  latter  is  induced  to 
accept  property  in  settlement  of  a,  debt  much 
greater  in  amount  than  the  value  of  the 
property,  an  injury  is  done  to  property  and 
not  to  the  person,  and  the  statute  of  limi- 
tations in  reference  to  actions  for  injuries  to 
property  applies.  Crawford  v.  Crawford 
(Ga.),   19-932. 

Assessment  levied  on  stockholders  of 
national  bank.  —  An  action  to  recover  on 
an  assessment  levied  by  the  comptroller  of 
the  currency  on  a  stockholder  of  an  insolv- 
ent national  bank  is  an  action  to  enforce  a 
statutory  liability  and  not  an  action  for 
breach  of  contract,  and  the  limitation  ap- 
plicable is  that  which  applies  to  actions  to 
enforce  a  statutory  liability.  McClaine  v. 
Rankin   (U.  S.),  3-500. 

Revocation  of  license  to  practice 
medicine.  —  Under  the  Washington  statute 
providing  that  a  license  to  practice  medicine 
may  be  revoked  by  the  state  examining  board 
upon  complaint  charging  unprofessional  or 
dishonorable  conduct,  and  that  conviction  of 
any  offense  involving  moral  turpitude  shall 
constitute  unprofessional  or  dishonorable  con- 
duct, an  action  by  the  state  medical  board 
to  revoke  a  practitioner's  license  is  not  gov- 
erned by  any  general  statute  of  limitations 
and  does  not  have  to  be  brought  within  two 
years  after  the  conviction  on  which  the  ac- 
tion is  based.  State  Medical  Examining 
Board  r.  Stewart   (Wash.),  13-653. 

Appointment  of  administrator.  — 
Under  the  Idaho  statutes,  a  proceeding  for 
the  appointment  of  an  administrator  is  an 
"  action,"  and  since  the  time  for  instituting 
the  same  is  not  particularly  prescribed  by 
the  statute,  it  must  be  commenced  within 
four_  years  after  the  right  to  apply  for  the 
administration  accrues.  Gwinn  v.  Melvin 
(Idaho),  2-770. 

4.  Computation  of  Time. 
a.  When  statute  begins  to  run. 

(1)   In  general. 
Ezolnslon  of  day  of  accmal  of  cause. 

—  In  determining  whether  a  cause  of  action 
is  barred  by  the  statute  of  limitations,  the 
day  on  which  it  accrued  is  excluded.  Nebola 
V.  Minnesota  Iron  Co.  (Minn.),  12-56. 

Accmal  of  debt  or  presentment  of 
bill.  —  The  statute  of  limitations  begins  to 
run  from  the  accrual  of  the  debt  and  not 
from  the  presentment  of  the  bill  for  payment. 
Hornblower  v.  George  Washington  University 
(D.  C),  14-696. 

(2)   When  cause  deemed  to  accrue. 
( a )   Contracts. 

Contract  to  devise  land.  —  The  statute 
of  limitations  does  not  begin  to  run  against 
an  action  upon  a  quantum  meruit  for  ser- 
vices rendered  under  a  parol  contract  to 
devise    land    until    the    contract    is    broken, 
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that  is,  until  the  promisor  dies  without  hav- 
ing made  the  devise.  Goodloe  r.  Goodloe 
(Tenn.),  8-112. 

Contract  upon  contingency.  —  A  right 
of  action  against  the  estate  of  a  decedent 
upon  a  promise  of  the  deceased  to  give  the 
plaintiff  an  interest  in  his  business  upon  a 
specified  contingency,  could  not  accrue  until 
demand  and  refusal,  and  no  demand  having 
been  made  in  the  lifetime  of  the  deceased  the 
cause  of  action  does  not  accrue  or  the  statute 
of  limitations  begin  to  run  against  the  plain- 
tiff's claim  until  after  the  death  of  the  de- 
ceased.    Ott  r.  Boring  (Wis.),  11-857. 

Recovery  of  principal  of  mortgage.  — 
Where  a  mortgage  contains  an  acceleration 
clause  to  the  effect  that  in  default  of  the 
payment  of  interest  the  principal  sum  shall 
become  due  and  payable  forthwith,  the  right 
of  action  to  recover  the  principal  accrues  at 
once  upon  a  default  in  the  payment  of  in- 
terest, and  the  statute  of  limitations  then 
begins  to  run  against  such  right.  McFadden 
V.  Brandon   (Ont.).  2-853. 

Breach  of  written  contract.  —  Where 
persons  holding  a  policy  of  fire  insurance 
have  executed  an  agreement  to  the  insurance 
company  not  to  make  any  claim  on  or  as- 
signment of  a  policy  supposed  to  be  lost  and 
to  surrender  said  policy  if  the  same  shall 
be  found,  a  right  of  action  accrues  in  favor 
of  the  company  upon  the  wrongful  assign- 
ment of  the  policy  to  a  third  person,  and  the 
statute  of  limitations  begins  to  run  against 
the  company  for  such  breach  of  duty  or  con- 
tract from  the  time  of  the  assignment  of 
the  policy,  and  not  from  the  subsequent 
occurrence  of  actual  damages  by  a  recovery 
on  the  policy  by  the  person  to  whom  it  has 
been  wrongfully  assigned.  Aachen,  etc..  Fire 
Ins.  Co.  V.  Morton  (U.  S.) ,  13-692. 

Demand  note.  —  Prescription  on  a  de- 
mand note  runs  from  the  date  of  the  note, 
and  not  from  the  date  of  the  demand.  Dar- 
by V.  Darby  (La.),  14-806. 

Municipal  or  quasi-municipal  obli- 
gations. —  The  statute  of  limitations  does 
not  run  in  favor  of  a  municipal  or  guasi- 
municipal  corporation  upon  its  outstanding 
obligations  evidenced  by  warrants  imtil  the 
corporation  has  provided  a  fund  for  their 
payment.     Barnes  v.  Turner   (Okla.),  2-301. 

The  rule  of  law  that  the  statute  of  limita- 
tions does  not  begin  to  run  in  favor  of  a 
municipal  organization  on  its  outstanding 
warrants  until  it  has  money  in  its  treasury 
to  redeem  them  does  not  apply  to  its  ordi- 
nary bonded  indebtedness  represented  by 
negotiable  bonds  and  interest  coupons.  Sclio- 
enhoeft  v.  Board  of  County  Com'rs  (Kan.), 
14-100. 

Subscription  to  corporate  stock.  — 
Where  a  portion  of  a  subscription  to  a  cor- 
poration is  not  presently  payable,  but  is  to 
be  payable  when  called  for  by  the  corpora- 
tion, there  is  no  right  of  action  against  the 
subscriber  for  failure  to  pay  such  portion 
until  the  call  is  made,  and  hence  no  starting 
point  for  the  statute  of  limitations,  and  it  is 
not  necessary  that  the  call  be  made  within 
the  statutory  period  of  six  years  from  the 
date  of  the  subscription  in  order  to  prevent 


the  bar  of  the  statute  of  limitations.  Cook 
I'.  Carpenter   (Pa.),  4-723. 

Compensation  for  services.  —  Where 
compensation  for  services  is  not  to  be  made 
until  a  certain  date  or  tlie  happening  of  a 
certain  event,  full  compensation  may  be  re- 
covered for  all  services  performed  prior  to 
such  date,  as  the  statute  of  limitations  does 
not  begin  to  run  until  the  period  so  fixed. 
Cooper  D.  Colson  (N.  J.),  1-997. 

Mutual  account.  —  Neither  an  amount 
collected  by  a  creditor  and  credited  on  the 
debtor's  account  without  any  authority  from 
the  debtor,  nor  an  item  disconnected  from  the 
account,  can  be  considered  as  creating  a 
mutual  account  so  as  to  put  the  statute  of 
limitations  in  motion  from  the  last  item. 
Cashmar-King  Supply  Co.  v.  Dowd  ( X.  Car. ) , 

14r-211. 

Recovery  of   deposit  in  bank.  —  The 

statute  of  limitations  does  not  begin  to  run 
against  an  action  by  a  depositor  against  a 
bank  to  recover  money  deposited  subject  to 
check  until  he  demands  and  is  refused  pay- 
ment, as  the  right  of  action  does  not  accrue 
imtil  such  time,  unless  the  bank,  by  some 
act,  has  dispensed  with  the  necessity  for  de- 
mand. Koelzer  v.  First  Nat.  Bank  (Wis.), 
4-1144. 

Though  a  deposit  of  money  in  a  bank  is 
an  open  account  current,  it  does  not  come 
within  the  Wisconsin  statute  providing  that 
in  actions  brought  to  recover  tlie  balance  due 
upon  an  open  or  mutual  account  current  the 
cause  of  action  shall  be  deemed  to  have 
accrued  at  the  last  item  proved  in  such 
account,  as  demand  for  payment  in  the  bank- 
ing house  during  banking  hours  is  essential 
to  put  the  bank  in  default.  Koelzer  v.  First 
Nat.  Bank  (Wis.),  4^1144. 

(b)   Torts. 

Conversion  by  trustee.  —  When  a  trus- 
tee of  an  express  trust  denies  the  trust  and 
assumes  the  ownership  of  the  trust  property, 
and  this  claim  of  ownership  is  brought  home 
to  the  cestui  que  trust,  a  cause  of  action  ex- 
ists in  favor  of  the  latter  from  the  time  he 
receives  notice  of  the  repudiation  of  the 
trust,  and  the  statute  of  limitations  begins 
to  run  from  that  time.  Felkner  v.  Dooly 
(Utah),  3-199. 

A  sale  by  a  trustee  of  the  trust  property 
for  his  own  benefit  is  a  repudiation  of  the 
trust,  and  the  statute  of  limitations  against 
the  cesUii  que  trust  runs  from  the  time  of 
such  sale.  Yeager  v.  Bank  of  Kentucky 
(Ky.),  16-537. 

An  executor  of  a  will  who  agrees  with  a 
legatee  to  whom  a  sum  of  money  has  been 
bequeathed  by  the  will,  to  hold  the  same  and 
pay  it  to  the  legatee  in  monthly  instalments, 
becomes  the  trustee  of  an  express  trust,  and 
the  _  statute  of  limitations  does  not  run 
against  a  claim  of  the  cestui  que  trust  to  an 
unpaid  portion  of  the  money  until  there  is  a 
clear  disavowal  of  the  trust  by  the  trustee 
and  such  disavowal  is  brought  to  the  knowl- 
edge of  the  cestui  que  trust.  Glennon  v 
Harris  (Ala.),  13-1163. 

Conversion  by  attorney.  —  With  respect 
to  tliri  claim  of  a  client  for  money  collected 
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by  his  attorney',  the  statute  of  limitations 
ordinarily  begins  to  run  from  the  expiration 
of  the'  time  within  -n-hich  the  attorney' should, 
utider  the  circumstances,  have  paid  the 
money  over.  Goodyear  Metallic  Rubber  Co. 
f.  Baker  (Vt.),  15^1207.       '    '        - 

Under  the  Vermont  statute  of  limitations, 
if  a.  reasonable  time  iW^thin  which  to  pay 
over  such  money  has  not  elapsed  thirty  days 
before  the  attorney's  deaths  the  action  is  not 
barred  if  otherwise  it  would  be  barred  by  the 
expiration  of  the  statutory  period.  Good- 
Tear  Metallic  Rubber  Co.  r.  Baker  (Vt.),  15- 
1207. 

Conversion  by  life  tenant.  —  Where  a 
life  tenant  converts  not  merely  the  life  estate, 
but  the  absolute  and  entire  estate  in  the 
property,  so  as  to  defeai;  the  enjoyment  of 
the  estate  in  remainder,  the  cause  of  action 
for  such  conversion  accrues  to  the  remainder- 
men as  soon  as  the  wrong  is  committed,  and 
the  statute  Of  lilnitations  runs  from  that 
tiine.  Meager  v.  Bank  of  Kentucky  (Kv.), 
16-537.      ' 

Where  the  owner  of  a  life  estate  only  in 
the  income  froni  shares  of  corporate  stock 
wron'gf'ullj^  sells  such  shares  and  converts  the 
proceeds  to  his  own  use,  with  the  knowledge 
and  assistance  of  the  corporation,  the  five- 
years'  statute  of  limitations  against  an 
action  by  the  remainderiiien  for  such  con- 
version, as  regards  both  the  life  tenant  and 
the  corporation,  begins  to  run  at  the  time 
of  the  sale,  and  after  that  period  has  expired 
an  action  cannot  be  maintained  on  the ' 
theory  of  a  continuing  and  subsisting  trust 
not  subject  to  the  statute  of  limitations. 
Whatever  trust  exists,  as  regards  either  the 
life  tenant  or  the  cOrpbration,  comes  to  an 
end  when  the  property  is  sold.  Yeager  v. 
Bank  of  Kentucky   (Ky.),  16-537. 

Action  for  seduction  of  daiighter.  — 
A  father's  cause  of  afifion  For  'the  seduction 
of  his  daughter  arises  wben  the  act  of  seduc- 
tion is' complete  and  not  when  he  discovers 
the  fact  thereof.  Davis  v.  fioy'ett  (Ga.),  1- 
386. 

Relief  on  ground  of  fraud.  —  The  pro- 
vision' in  the  code  that  a  caiise  of  action  for 
relief  oil  th'e  gfounil  of  fraiid  shall  not  be 
deettied  to  have  accrued  until  the  discovery 
of  the  fraud,  has  no  application  to  an  action 
founded  on'  fcontraet.  Atchison,  etc.,  R.  Co. 
J);  Atchison  Grain  Cd.   (Kan.),  1-639; 

Action  for'  injury  to  subjacent  sup- 
port. —  A  '  cause  of  action  accrues  to  the 
owner  of  the  upper  soil  when  the  failure  of 
support  by  the  underlying  strata,  through 
causes  piit  into  operation  by  mining  them, 
interferes  with  the'  utility  and  enjoyment  of 
the  superincimberit  soil.  West  Pratt  Coal 
Co.  V.  Dorinaii  (Ala.),  18-750. 

(c)   Statutory  liability. 

Liability  of  bank  directors  for  mak- 
ing unlawful  loans.  —  A  bill  in  equity  by 
the  receiver  of  a  national  bank  against  the 
bank's  directors,  to  hold  them  liable  for  mak- 
ing unlawful  loans,  does  not  show  on  its  face 
that  the  rigl^t  of  action  is  barred  by  limita- 
tion,   though    it    shoyvs    that    the    statutory 


period  has  elapsed  since  making  the  loans, 
unle'ss  it  also 'shows  that  the  statutory  period 
has  elapsed  since  the  bank  sustained  damage 
or  loss  by  reason  of  the  loans;    Emerson  » 

Gaither   (Md.J,  7-1114.  

Enforcing  liability  of  national  bank 
stockholders.  —  The  statiite  of  liimta'ti'dns 
does  not  commence  to  run  as  to  actions  tp 
enforce  the  liability  of  the  stockholders  'of  a 
national  bank  undier  the  federal  statute  until 
after  assessment  has  been  made  by  the  comp- 
troller of  the'  currency.  McCIaine  v.  Rankin 
(U.  S.),  3-500.  '  ■  " 

(d)    Subjecting    real    property    fraudulently 
conveyed   to   payment   of   judgment. 

The  statute  of  limitations  does  not  com- 
mence to  run  against  a  judgment  creditor's 
right  to  subject,  to  the  satisfaction  of  his 
judgment,  real  pj-operty  which  has  been 
fraudulently  conveyed  by  the  judgment 
debtor,  until  the  grantee  under  the  convey- 
ance enters  into  actual  adverse  possession 
of  the'  land  and  so  holds  against  the  gr'aiftor 
and  all  other  claimants;  and  this  is  so 
though  the  conveyance  has  been'  placed  of 
record.  Baldwin  &  Co.  v.  Williams  (Ark.), 
4^1007. 

(e)  'Void  decree  of  divorce. 

A  decree  of  diyoTce  being  void  for  Tyant  of 
legal  service  on  the  defeiidant  a.^d  lega\  veri- 
fication of  the  petition,  this  statute  of  limi,- 
tatio];is  ru^s  against  a  womt^n  in  whose  fayor 
such  decree  is  rendered,  fron^  the  death  of 
her  husband.  Hinkle  v.  Lovelace  (Mo.)^  11- 
794. 

b.  Suspension  or  interruption  of  operation  of 
statute. 

( 1 )   Absence  or  (departure  from  jurisdiction. 

Nonresident  corporation.  —  A  provision 

in  a  statute  of  limitations  suspending  'the 
running  of  the  statute  in  favor  of  nonresi- 
dents applies  to  a  nonresident  insurance 
company,  and  such  suspension  is  not  abro- 
gated or  affected  by  a  later  statute  which 
authorizes  service  of  summons  against  non- 
resident insurance  companies  upon  the  com- 
missioner of  insurance.  Green  v.  Hartford 
L.  Ins.  Co.  (N.  Car.),  4-360. 

Action  for  personal  injuries.  —  The 
Delaware  statute  of  1897  providing  that  no 
action  for  personal  injuries  shall  be  brought 
after  the  expiration  of  one  year  from  the 
date  when  the  injuries  were  sustained,  being 
a  special  or  independent  statute  of  limita- 
tions, complete  in  itself,  is  not  subject  to  the 
exceptions  contained  in  the  gehe^&l  statute 
of  limitations  (Code,  c.  123),  and  conse- 
quently the  absence  from  the  state  of  the 
person  whose  negligence  caused  the  injuries 
does  not  extend  the  time  limited  for  the  com- 
mencement of  such  action.  Lewis  r.  Pawnee 
Bill's  Wild  West  Co.   (DeL),  16-903. 

Computation  irhere  debtor  tempor- 
arily returns.  —  Under  the  California  stat 
ute  of  limitations,  a  debtor  who  leaves  the 
state   after   a    cause   of    action   has    accrueo 
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agavist  him,  but  who,  long  aftei;  the  action 
would,  be  bjirred  but  for  his,  absence,  repeat- 
edly visits  the  state  openly  and  withoiit  eon- 
cealnient,  remaining  therein  for  prolonged 
periods^  may,  notwithstanding  the  fa,ct  that 
his  creditor  does  not  learn  of  hi?  presence 
in  the  state  before  his  departure  therefrom, 
have ,  ^ucjj  period*  ,  reckoned  in  his  favor  in 
ascertaining  whetliei^  the  entire  timepf  his 
preseMe,  in,  the  state  after,  the  ,, accrual ,  of 
the  .debt  bars  an  action  thereon.  Stewart 
r.  Stewart   (Cal.),  14-940. 

(2)   Commencement  of  action. 

Nonstiit  for  failure  to  give  seeiirity 
for  costs.  —  A  judgment  of  dismissal  ren- 
dered in  an  action  for  failure  of  the  plaintiff 
to  give  additional  security  for  co-;ts  is  a  non- 
suit within  the  statute  of  limitations  per- 
mitting a  plaintiff  who  has  suffered  a  noiisuit 
to  commence  a  new  action  within  one  year, 
although  the  original  cause  of  action  be 
barred.     Wetmore  v.  Crouch   ( Mo. ) ,  3-94. 

Aiction  Tolniitarily  disBiissed  'witbou); 
prejudice.  —  A  voluntary  dismissal  without 
prejudice  to  a  future  action  is  a  failure 
otherwise  than  upon  tlie  merits  within  the 
meaning  of  the  Kansas  statute  providing  that 
if  the  action  is  commenced  in  time,  and  the 
plaintiff  fails  in  it  otherwise  than  upon  the 
merjts,  he  may  commenijp  n,  new  action  with- 
in one  year  after  the  failure.  Whpi'e  the  first 
action  .was  prosecuted,  in  a  state  court,  a 
new  action  may  be  maintained  in  the  federal 
court,  fhe  .effect  of  such  statute  is  to  make 
an  exception  to  the  general  statute  of  limi- 
tations of  the  state  which  is  justifiable  in 
the  federal  as  well  eis  jn  the ;  state  court. 
Harrison  v.  Remington  Paper  Co.  ( U.  S. ) , 
5-314, 

Amend]|ient  of,  s^minoiis  and  com- 
plaint bringing  in, new  party.  —  Where 
the  summon^  and  ,9oniplaint  in  an  action 
brought  before  the  .running  of  the  gtatnte  of 
limitations  are  so, amended  after,  the  running 
of  tife  statute  39  to  ^how  that  the ,  defendant 
is  sued  individuallj;  instead,  of  in  a  represen- 
tative capacity,  the  amendment  does  not 
bring  in  a  new  party  defendant,  but  merely 
ctianges  the  capacity  in  which  the  same  de- 
fendant is  spnght  to  be  charged,  and  therefore 
the  defendant  cannot  contend  that  the  action 
is  barred,  by  limitation.  Boyd  r.  United 
States.  ,M9r.tg?.ge,  etc.,  Co.   (N.  Y.),  10-146. 

Beassesjifmei^t.  o,f  benefits  in  condem- 
nation proceedings.  — A  proceeding  to  re- 
assess benefits,  in  a  cQndepin?itioin ;  proceeding, 
after  a .  former .  assessment  }i8.s  failed  of  con- 
fjrptatidn,  is,  hot  a  new  action,  but  a  continu- 
ation, of  tie  .old  one  *s  regard^  the  application 
of  tiie  statute  of  limitations.  Columbia 
Heights  Realty  Co.  v.  Rudolph  (U.  S.),  19- 
854.,  ,,,,,,. 

proceeding  commenced,  by  third  per- 
son. —  The.  commencement  °^  ^  proceeding  to 
contest  a  will  ,be|ore  the  expiration ,  of  the 
statutory  period  .allowed  for  contesting  wills 
inures  to .  the ,  benefit;  of  a  party  who  inter- 
venes after  the  expiration  of  such  period. 
Consequently  the  statute  of  limitations  is 
not  available  as  a  defense  to  the  petition  of 


such  intervener.  Maurer  v.  Miller  ( Kan. ) , 
15-663. 

(3)  Death  of  ovnier  of  real  property. 

Effect  upon  infant  beirs.  —  Where  the 
statute  of  liinitations  against  an  action  to 
recover  real  property  has  begun  to  run 
against  tlie  owner  during  his  life,  the  run- 
ning of  the  statute  is  not  interrupted  by  the 
death  of  the  owner  and  descent  cast  upon 
infant  heirs.  Garner  r.  Wingrove  (Eng.), 
3-837. 

When  the  statute  of  limitations  has  begun 
to  run  against  an  action  by  the  owner  of 
land  for  its  recovery,  the  running  of  the  stat- 
ute is  not  interriipted  by  the  death  of  the 
owner  and  his  devise  of  the  land  in  trust  for 
infant  devisees.  Garner  v.  Wingrove  (Eng.), 
3-837. 

Where  the  statute  of  limitations  has  be- 
gun to  riin  against  an  aiicestor,  it  is  riot 
interrupted  by  his  4wth  and  the  supervening 
disability  of  his  infant  heirs.  Scallon  v. 
Manhattan  R.  Co,  (N.  Y-).  7-^168. 

Prescription  comnienced  during  the  life- 
time of  the'  ancestor,  will  continue  to  run 
after  his  ,deatl^  against  his  heir,  although 
the, heir, is  an,  infant  wfhen  his  right  accrues. 
Scallon  r.  Manhattan  R.  Co.   (X.  Y.).  7-168. 

The  New  York  statute  I'egulating  the  run- 
ning of  the  ^tatnte  of  limitations  against  an 
action  concerning  real  property  by  a  person 
under  the  disability  of  infancy  "  when  his 
title  first  descends,  or  his  cause  of  action  or 
right  of  entry  first  accrues,"  does  not  change 
the  rule  that  when  the  statute  commences 
to  rvm  against  the  ancestor  it  continues  to 
run  after  his  death  against  his  infant  heir. 
Scallon  i\  Manhattan  R.  Co.   (N.  Y.),  7-168. 

(4)  Injunction     against     commencement    of 

action. 

In  absence  pf  statutory  provisipn.  — 

An  injimction  against  the  commencement  of 
an  action  does  not  save  the  running  of  the 
statute  of  limitations  unless  the  statute  so 
provides,  and  no  such  provision  is  found  |in 
the  statute  of  dhio  or  iij  thnt  ol  Florida. 
Hunter  r.  Niagara  Fire  Ins:  Co.  (dliioj,  4- 
146. 

(5)  Ignorance  of  existence  of  cause  of  action. 

In  general.  —  Mei-e  ignorance  of  the  ex- 
istence of  facts  constituting  a  cause  of  action 
does  not,  prevent  the  running  of  the  statute 
of  limitations.     Davis  r.  Boyett  (Ga.),  1-386. 

Ignorance  due  to  fraudulent  conceal- 
ment. —  An  action  for  the  conversion  by  a 
thief  of  the  goods  stolen  by  him  is  barred 
by  the  lapse  of  the  statutory  period,  though 
the, cause  of  action  i.s  fraudulpntly  concealed 
from  the  plaintiff.  Lightfoot  r.  Davis 
(N.  Y.),  19-747,      . 

Where, the  original  bnsis  of  the  action  ia 
not  fraud,  the  fraudulent  concealment  of  a 
cause  of  action  from  the  knowledge  of  the 
person  entitled  thereto  which  will  arrest  the 
running  of  the  statute  of  limitations  must 
consist  of  acts  or  representations  of  an  af- 
firmative   character    whicli    are    designed    to 
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prevent  and  do  prevent  the  discovery  of  the 
cauae  of  action,  and  mere  silence  by  the 
person  liable  to  the  action  is  not  sufficient. 
Fortune  v.  English  (111.),  9-77. 

The  fraudulent  concealment  by  an  attor- 
ney of  a  cause  of  action  against  himself  in 
favor  of  his  client  which  will  interrupt  the 
running  of  the  statute  of  limitations  may 
consist  of  a  misrepresentation  of  the  state 
of  the  law  or  of  the  legal  rules  or  principles 
applicable  to  the  facts,  if  the  misrepresenta- 
tion is  knowingly  made  for  the  purpose  of 
deceiving  the  client;  but  this  rule  does  not 
require  the  attorney  to  volunteer  informa- 
tion to  his  client  that  the  latter  has  a  cause 
of  action  against  him,  and  the  running  of 
the  statute  is  not  interrupted  by  incorrect 
information  resulting  from  want  of  knowl- 
edge.    Fortune  v.  English  (111.),  9^77. 

(6)   Agreement  to  submit  to  arbitration. 

An  agreement  to  submit  a  controversy  to 
arbitration  does  not  operate  to  stop  the  run- 
ning of  the  statute  of  limitations,  unless  one 
party  uses  the  agreement  as  a  means  of  in- 
ducing the  other  party  to  refrain  from  bring- 
ing suit  until  it  is  barred  by  the  statute. 
Hornblower  p.  George  Washington  University 
(D.  C),  14-696. 

(7)    Insanity    of    person    having    right    of 
action. 

Where  a  personal  injury  caused  by  the 
actionable  negligence  of  another,  and  result- 
ing insanity,  occur  on  the  same  day,  the  two 
events  are  legally  simultaneous,  for  the  law 
will  not  take  notice  of  fractions  of  a  day; 
and  the  disability  of  insanity  exists  at  the 
time  the  cause  of  action  accrues,  within  thfc 
meaning  of  the  statute  of  limitations. 
Nebola  v.  Minnesota  Iron  Co.  (Minn.),  12-56. 

5.  Ebvival  op  Cause  of  Action. 

a.  Acknowledgment  or  part  payment  of  debt 
in  general. 

Payment  of  Intereit  on  mortgage.  — 

The  payment  of  interest  on  a  mortgage  debt 
upon  which  a  cause  of  action  has  accrued 
operates  as  a  new  promise  to  pay  the  debt 
and  keeps  the  lien  of  the  mortgage  alive  for 
the  statutory  period  of  limitation  after  such 
payment.  Hughes  v.  Thomas  (Wis.),  11- 
673. 

Snbseqnent  promise  with  relation  to 
tort.  —  A  right  of  action  for  falsely  repre- 
senting laud  to  be  unencumbered  and  selling 
it  as  such,  although  declared  upon  in  as- 
sumpsit, is  in  tort,  and  not  within  the  rule 
that  a  subsequent  promise  will  remove  the 
bar  of  the  statute  of  limitations.  Nelson  v. 
Petterson   (111.),  11-178. 

New  promise  or  part  payment  xrith 
relation  to  judgment.  —  A  judgment  does 
not  come  within  the  rule  that  a  new  promise 
or  part  payment  suspends  the  operation  of 
the  statute  of  limitations  and  revives  and 
continues  the  cause  of  action.  Olson  v.  Dahl 
(Minn.),  9-252. 

The  rule  that  a  new  promise  or  part  pay- 


ment suspends  the  operation  of  the  statute 
of  limitations  and  revives  and  continues  the 
cause  of  action  applies  only  to  contracts,  ex- 
press or  implied,  for  the  payment  of  money, 
and  a  judgment  is  not  a  contract  within  the 
meaning  of  the  rule.  Olson  v.  Dahl  (Minn.), 
9-252. 

A  cause  of  action  becomes  merged  in  the 
judgment  rendered  in  an  action  to  recover 
thereon,  and  becomes  extinct  on  rendition 
of  the  judgment,  and  therefore  a  part  pay- 
ment of  the  judgment  after  the  bar  of  the 
statute  of  limitations  has  become  fixed  does 
not,  by  implication,  revive  the  original  cause 
of  action.     Olson  v.  Dahl    (Minn.),  9-252. 

Time  irhen  revival  takes  place.  — 
When  a,  cheek  in  part  payment  of  a  debt 
is  given  with  the  understanding  that  it  shall 
not  be  presented  for  payment  until  a  subse- 
quent date,  the  time  at  which  a  promise  to 
pay  the  balance  of  the  debt  can  be  implied 
from  the  circumstances  under  which  the  part 
payment  is  made  is  the  date  on  which  the 
check  is  given  and  not  the  date  on  which  it 
is  presented  for  payment,  and  therefore  the 
statute  of  limitations  begins  to  run  from 
the  former  date.  Marreco  v.  Richardson 
(Eng.),  15-329. 

b.  Sufficiency  of  acknowledgment. 

In  general.  —  A  letter  written  to  a  claim- 
ant by  the  president  of  an  educational  insti- 
tution stating  that  the  claim  has  been  referred 
to  an  official  of  the  institution  for  adjust- 
ment, does  not  contain  an  acknowledgment 
of  indebtedness  or  a  promise  of  payment  suf- 
ficient to  revive  a  debt  barred  by  the  statute 
of  limitations.  Hornblower  v.  George  Wash- 
ington University  (D.  C),  14-696. 

Written  acknowledgment  to 
stranger.  —  The  written  acknowledgment  of 
a  debt,  to  stop  the  running  of  the  statute  of 
limitations,  need  not  be  made  directly  to  the 
creditor,  but  it  is  sufficient  if  it  is  made  to 
a  stranger  if  the  debtor  intends  and  under- 
stands that  it  will  reach  the  creditor  and  in- 
fluence him.  Strong  v.  Andros  (D.  C),  19- 
101. 

There  is  a  sufficient  acknowledgment  of  a 
debt  to  take  it  out  of  the  statute  of  limita- 
tions, where  the  debtor,  in  response  to  a  de- 
mand from  his  superior  officer  (he  being  a 
government  employee)  for  an  explanation  of 
a  complaint  against  him  for  not  paying  the 
debt,  makes  an  affidavit  reciting  that  he  does 
not  owe  the  whole  amount,  but  that  he  has 
borrowed  $100  from  the  person  making  the 
complaint,  that  he  cannot  then  pay  anything 
but  will  soon  "  make  an  eflFort  to  pay  small 
monthly  instalments  on  the  $100  until  the 
debt  has  been  liquidated."  Strong  v.  Andros 
(D.  C),  19-101. 

Acknowledgement  by  joint  obligor.  — 
Under  the  South  Dakota  statute,  a  written 
acknowledgment  or  promise  by  a  joint  maker 
of  a  promissory  note  to  the  co-maker  is  not 
sufficient  evidence  of  a  new  or  continuing 
contract  to  take  the  note  out  of  the  statute 
of  limitations,  as  a  promise,  to  have  that 
effect,  must  be  made  in  writing  to  the  cred- 
itor or  his  agent  and  must  be  direct  and  un- 
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qualified.  Dorspv  v.  Gunkle  (S.  Dak.),  5- 
810. 

An  acknowledgment  in  writing  by  one  of 
several  obligors  is  an  acknowledgment  by  a 
party  liable  by  virtue  of  the  specialty  within 
the  meaning  of  section  5  of  the  English  Civil 
Procedure  Act  of  1833,  as  interpreted  by  Rod- 
dam  V.  Morley,  (1857)  1  De  G.  &  J.  1,  so  as 
to  take  out  the  operation  of  section  3  of  that 
act  an  action  founded  on  the  liability  of  the 
surviving  obligors,  and  stands  on  the  same 
footing  as  payment.  Head  v.  Price  (Eng.), 
17-171. 

Acknowledgement  of  deceased  per- 
■on.  —  The  acknowledgment  by  a  signed  writ- 
ing required  by  a  statute  providing  that  "  in 
actions  against  the  representatives  of  de- 
ceased persons,  no  acknowledgment  or  prom- 
ise shall  be  sufficient  evidence  of  a  new  or 
continuing  contract  to  take  the  case  out  of 
the  statute  of  limitations,  imless  the  same 
be  contained  in  some  writing  made  or  signed 
action  against  the  deceased  in  his  lifetime, 
and  in  snch  case  an  unequivocal  acknowledg- 
by  the  party  to  be  charged  thereby,"  is  only 
such  as,  if  made  orally  or  by  an  unsigned 
writing,  would  be  sufficient  to  preserve  an 
ment  of  an  existing  indebtedness  is  sufficient, 
and  no  new  promise  in  express  words  is  re- 
quired.    Sears  v.  Howe.  (Conn.),  12-809. 

Recital  in  irill,  —  A  legacy  reciting  that 
it  is  "  in  consideration  of  her  care  for  my 
invalid  mother  many  years  preceding  her 
death,  and  also  her  care  of  my  infant  son," 
does  not  imply  a  debt  but  a  bounty.  It  is 
not  an  acknowledgment  of  a  legal  obligation, 
and  when  pleaded  in  an  action  barred  by  the 
statute  of  limitations,  to  recover  for  such 
services,  does  not  remove  the  bar  of  the  stat- 
ute.   McNeal  v.  Pierce   (Ohio),  4r-71. 

Plea  of  recoupment  by  defendant.  — 
Although  a  plea  of  recoupment  alone  is 
equivalent  to  an  admission  that  the  plaintiff 
has  a  cause  of  action,  yet  a  notice  of  recoup- 
ment, coupled  with  pleas  of  non  assumpsit 
and  limitations,  does  not  revive  a  debt  barred 
by  the  statute  of  limitations.  Hornblower  v. 
Gfeorge  Washington  University  (D.  C),  14- 
696. 

c.   Sufficiency  of  payment. 

In  general.  —  A  partial  payment  does  not 
operate  as  a  new  promise  to  pay  the  residue 
of  the  debt  or  remove  the  bar  of  the  statute 
of  limitations  unless  the  payment  is  made 
under  such  circumstances  as  to  warrant  the 
clear  inference  that  the  debtor  recognizes  the 
debt  as  then  existing  and  his  willingness,  or 
at  least  his  obligation,  to  pay  the  balance, 
Cashmar-King  Supply  Co.  v.  Dowd  (N.  Car.), 
14-211. 

To  infer  a  new  promise  from  the  fact  of 
part  payment  of  an  obligation  already  barred 
by  the  statute  of  limitations,  the  debt  or  ob- 
ligation must  be  definitely  pointed  out  by  the 
debtor  and  an  intention  to  discharge  it  in 
part  made  manifest.  Anderson  v.  Nystrom 
(Minn.),  14-54. 

Involuntary  payment.  —  The  applica- 
tion by  the  payee  of  promissory  notes,  pur- 
suant to  an  order  of  court  in  a  proceeding  to 


foreclose  a  mortgage  given  as  security  for 
the  payment  of  such  notes,  of  the  proceeds 
of  sale  as  a  part  payment  on  the  notes,  is,  so 
far  as  the  makers  are  concerned,  an  invol- 
untary payment,  which  does  not  arrest  the 
rvmning  of  the  statute  of  limitations  on  the 
notes  or  revive  the  liability  of  the  makers 
for  the  balance.  Union  Stockyards  Nat.  Bank 
V.  Maika  (Wyo.),  14-977. 

Under  the  Oregon  statute  providing  that 
whenever  any  payment  of  principal  or  in- 
terest is  made  upon  an  existing  contract,  bill 
of  exchange,  promissory  note,  or  bond,  after 
the  same  shall  have  become  due,  the  limita- 
tion shall  commence  from  the  time  the  last 
payment  was  made,  a  payment  on  a  promis- 
sory note  by  a  trustee  in  bankruptcy  of  one 
of  the  joint  obligors  of  the  note  will  keep  the 
debt  alive  as  to  the  co-obligors.  Sheak  v. 
Wilbur  (Oregon),  11-58. 

Payment  ivlthout  direction  as  to 
application.  —  Where  a  creditor  holds  sev- 
eral separate  claims,  and  the  debtor  makes  a 
general  payment  upon  his  indebtedness,  with- 
out directing  or  authorizing  the  application 
thereof  upon  any  one  of  the  claims,  all  of 
which  are  then  barred  by  the  statute,  the 
bar  of  the  statute  is  not  removed  as  to  any  of 
them.     Anderson  v.  Nystrom  (Minn.),  14-54. 

An  undirected  payment  made  by  a  debtor 
who  owes  two  notes  to  the  same  creditor,  one 
of  which  is,  and  the  other  is  not,  barred  by 
the  statute  of  limitations,  does  not,  when 
applied  by  the  creditor  to  the  note  against 
which  the  statute  has  run,  raise  the  bar  of 
the  statute  as  to  that  note  so  as  to  revive 
the  cause  of  action  for  the  unpaid  balance, 
as  such  payment  does  not  show  any  recogni- 
tion by  the  debtor  of  the  barred  debt.  Mc- 
Bride  v.  Noble  (,Colo. ) ,  13-1202. 

Partial  payment  made  in  full  settle- 
ment. —  A  partial  payment  made  in  full 
settlement  and  discharge  of  the  liability  of 
the  debtor  does  not  remove  the  bar  of  the 
statute  of  limitations  as  to  the  part  not  paid. 
Cashmar-King  Supply  Co.  v.  Dowd  (N.  Car.), 
14-211. 

Payment  by  joint  and  several  obligor. 
—  When  one  maker  of  a  joint  and  several 
negotiable  promissory  note,  after  the  same 
has  become  barred  by  the  statute  of  limita- 
tions, gives  his  negotiable  promissory  note 
to  the  payee  of  the  barred  note  in  payment  of 
interest  on  the  barred  note,  it  constitutes  a 
new  promise  on  his  part  to  pay  the  barred 
note  and  revives  the  same  as  to  himself. 
Medomak  Nat.  Bank  v.  Wyman  (Me.),  4-632. 

6.  Pebsons  By  and  Against  Whom  Statute 
May  Be  Pleaded. 

a.  Who  may  plead. 
( 1 )  State  or  municipality. 
State.  —  The  claim  of  a  private  person 
against  a  state  is  the  subject  of  the  same 
statute  of  limitations  that»would  apply  if  the 
claim  were  against  a  private  person,  and  the 
statute  applicable  to  an  action  of  a  debt  or 
assumpait  may  be  set  up  to  defeat  a  man- 
damus proceeding  against  a  state  officer, 
where  the  proceeding  is  in  efi'ect  an  action  of 
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debt  or  assumpsit  a.ga.inst  the  state.     McHae 
r.  .Auditor  General   (ilieh.),  10-594. 

County.  —  Where  the  payment  of  county 
railroad  aid  bonds  is  provided  for  by  statvite 
in .  a  speqial  way,  and  out  of  a  particular 
fund,  with  the  affirmative  duty  upon  a  de- 
fendant to  provide  that  f uijd,  as  by  the  levy 
of  a  special  tax,  the  county  cannot  set  up 
limitations  without  first  showing  that  it  ha? 
complied  with  the  terms  of  the  statute;  and 
is  itself  within  th^  lavit.  Berkey  f.  Board  of 
Com'rs  (Colo.),  20-1109. 

( 2 )  Foreign   corporation. 

In  general.  —  A  foreign  Corporation  can- 
not avail  itself  of  the  statute  of  limitations, 
being  "  out  of  the  state  "  within  the  ineaning 
of  the  exception  to  siich  statute.  Williams  i. 
Metropolitan  St.  E.  Co.  (Kan.),  1-6. 

Corporation  licensed  to  do  business 
in  state.  —  A  foreigrt  eorjidration  which  has 
complied  with  the  laws  of  this  statfe  govern- 
ing such  corporation,  and  which  has  been 
regularly  and  continuously  doing  biisiness 
within  the  state  during  the  entire  period  re- 
quired to  bar  an  action,  and  which  during  all 
thdt  time  lias  had  a  resident  kgent,  upon 
whom  process  could  be  served;  eta  avail  itself 
of  the  doinestic  statute  of  limitations: 
Colonial,  etc.,  Mfg.  Co.  v.  Northwestern 
Thresher  Co.    (N.  Dak.),  8-1160. 

(3)  Successor  in  interest.  . 

Piircliaser  froiii  Heir.  —  One  who  has  be- 
come ihe  owner  of  ati  interest  in  real  estate 
belongirigto  the  heir  at  law  of  tlje  mortgagor 
liiay  flead  the  statute  of  liinitatioriB  in  bar  of 
an  action. to  foreclose  the  mortgage,  althbiigK 
the  heir  is  a  JJarty  to  the  action  anci  neglects 
or  refuse?  to  interpose  the  plea.  Hopkins  v. 
Clydfe  (dKio),  1-1000. 

Corporation.  —  The  British  Coliiiiibia, 
Electric  Railway  Company,  having  acquired 
the  property,  rights,  contracts,  pl-iyileges;  antl 
fraiiifhises  of  the  Consolidatfed  Railwaj^  and 
Light  Company,  uilder  the  provisions  of* "  The 
Consolidated  Eailvray  Company's  Act,  1896  " 
(39  Vict.,  fe.  5S  [B.  ;C.]);  is  ekitled  tp  the 
benefit  of  the  limitation  of  actibiis  pi'ovided 
by  section  60  of  that  statute.  British  Co- 
lumbia Electric  R.  Co.  v.  Crompton  (Can.), 
17-1038. 

b.  Who  may  be  pleaded  against. 

(1)   State  or  municipality. 

in  general:  —  tjiiless  it  is  specially  named 
therein,  a  state  is  not  embraced  in  the  stat- 
ute of  limitatiotis.  Whittemclre  v.  Pedple 
(111.),  10-44. 

Action  in  name  ,of  state  for  benefit  of 
third  person.  —  The  statute  of  limitations 
may  be  set  lip  as  a  defense  to  a  suit  brought 
in  th^  name  of  the, state,  where  the  state  has 
no  real  interest  in  the  litiga,tion  and  its  name 
is  used  to  enforce  -a  right  which  inures  to  the 
benefit  of  an  individual  or  a  corporation. 
Eastern  State  Hospital  v.  Gtaves  (Va.),  8- 
701. 

Action  In  name  of  third  person  for 
benefit  of  state.  —  The   statute   of   limita- 


tions epnnot  be ,  set  up  as  a  defense  to  an 
action  by  an  incorporated  state  insane  hos- 
pital to  recover,  for  ,boaj:d  and  medical  atten- 
jtion:  furnished  an  inmate,  where  the  hospital 
ji^, owned  and.con^polled  by  the  state,  and  is  3. 
mere  governmental  agency  theaeof,  and  all 
charges  imposed,  for  the  care  and  maintenaftcp 
of  the  hospital's  inmates,  are  for  the  benefit 
of  state,  and,  when  collected  go  to  the  sup,- 
port.pf  the  Jiospital..,  Eastern  State  Hospital 
V.  Graves  (.Ya.),  8-701. 

.  In  passipg,  upon, the  applicability  of  the 
statute  of  limitations  to  an  action,  the  court 
wil^,dete,r^iije^,yvhej;hey,the.  state  is  thp.  yeal 
party,, in  interest  by  reference  not , merely  .to 
j:he  name  in  ^jf^ich  the  action  is  brought,  but 
to  the  facts  of  the  case  ^s,  -they  appear  in  the 
record.  ,,  Eastern  State  Hospital  v.  Graves 
(Va.),  8-70J.  .,   . 

The  statute  of  limitations  cannot  be  set  up 
a,s,  a  defense  to  a  suit  whiolj  is,  for  the  sole 
benefit  of  ,the  state,  even  though  the  ,suit  is 
not  brought  iii  tlie  state's  name.  ,Easterii 
St.'^.te,  Hospital, r.  Graves,  (Va,.),  ,8-701.     . 

Municipality.  —  The  exemption,  of  a 
state  from,  ^the  operatipn  of  statutes  of  liijij- 
tation  e-xtend?,  to  cminties,  cities,  towns,  and 
minor,  muiiicipalities  in  all  matters  respect; 
ing  strictly  puljlic  rights,,  as  distinguished 
from  private  and. jocal  rights,  but  as  to  mat- 
ters iriyplving  prfvate  rights. ti^e  piunicipal- 
ities  4l'e,'sijb.iect  to  statutes  of  limitation  to 
the  sam.e  extent  as  individuals.  Srowii  r. 
Trustees   (111.),  8-96. 

An  action  by  a  city  to  recover  damages  foj- 
injuries  to  a  pujjlic'  tridge  involve^  only,, a 
private  right  of  the  city,  ,and  is  therefore  siib,- 
.ie.ct  to  the  statute  pf  limitations.  Chicago  v. 
Dunham  Towing,  .etc.,  Co.   ( 111.") ,  2(J-426,, 

School  district.  —  tn  view  of  the  Illinois 
statutes  cpncerniW  the^ public,  school  system, 
the  statute  of  limitaliofis  may  he  set  iip.in 
bar  of  an  action  of  ejeetmeiit,  brought  by,  tlie 
trustees  of  a  s'chopl  district., to  recpv^r  ppssg,s.- 
sipn  pf  a  schobihpuse  lot,  as  the, action  does 
pot  involve  a  public  righ^,5vithin,  the  ;m.eaning 
of  tlie  rule  exempting. mim'ic\pali,ti^s,frqB!i,th,e 
operation  of  the  statute  of  limitatioiis.  Sr'ovm 
V.  Trustees   (111.),  8-^9^. 

(2)   Infant. 

Claim    against    decedent's    estate..  — 

The  statute  of  nondam  prescribing  the  time 
within  which  claims  against  decedents' 
estates  shall  be  filed,  applies  to  infants,  un- 
less they  are  expressly  excepted  from  its 
operation ;  and  a  court  will  not  defeat ,  the 
legislative  purpose  by  reading  an  exception 
into  the  statute.  Boyle  v.  Boyle  (Iowa),  3- 
573,,       .  ,  ... 

The  infancy  of  a  claimant  against  a  de- 
cedent's estate  is.  not  a  "  peculiar  circum- 
stance entitling  him  to  equitable  relief," 
within  the  meaning  pf  the  exceptipn  to  the 
bar  of  the  statute  contained  in  the  Iowa  stat- 
ute of  nonclaim.  Bpyle  v.  Boyle  (Ipwa), 
3-575. 

(3)  Receiver  of  natipnal  bank. 

Action  against  directors  for  wirang- 
ful  acts.  —  A  suit  by  the  receiver  of  a  na- 
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tional  bank  against  the  bank's  directors  to 
liold  them  liable  for  their  negligent  or  wrong- 
ful acts,  may  be  barred  by  liinitation,  as  the 
directors  are  merely  implied  trustees.  Emer- 
son V.  Gaither  (Md.),  7-1114. 

(4)    Successor  in  interest. 

In  gepefal.  —  Where  the  right  of  action 
against  a  defendant,  once  existing  in  fasop  of 
J:he  parties  to  whos^  rights  the  plaintiff  is 
sjjbrogated,  is  Ijarred  by,  the  statute  of  limi- 
tations, the  right  of  action  upon  the  part  of 
the  plaintiff  is  alsp  necessarily  harred.  Amer- 
ican Nat.  Bank  v.  Fidelity,  etc.,  Co.  (Ga.), 
12U66d. 

7.   OPEBATipN  ANP  EFFECT  OF  BAR. 

Application  of  statute  to  interest 
coupons   'nrhere  main   debt  not  barred. 

—  Where  county  railroad  aid  bonds  are  not 
barred  by  liiuitations,  the '  interest  coupons, 
being  a,  mere  incident  to  the  main  debt,  are 
not  barredl  Berkey  v.  Board  of  Com'rs 
(Colo.),  20-110.9. 

Expiration  of  statutory  period  with- 
out acknowledgement  of  debt.  —  A 
proinissorj-  note  secured  by  a  mortgage  is 
barred  by  limitation  where  the  statutory 
period  has  expired  and  the  maker  has  paid 
no  interest,  either  directly  or  through  any 
authorized  agent,  within  such  period.'  Iowa 
Loan,  etc.,  Cq.  v.  SclinqsB  (S.  Dak.),  9-255. 

8.  Actions. 

a.  Waiver  and  estoppel  to  plead  statute. 

Including  debt  in  scbedule  in  bank^ 
mptcy.  —  Where  a  schedule  of  debts  ap- 
pended to  a  voluntary  petition  in  bankruptcy 
includes  debts  barred  bj  the  sta1;ute  of  limi- 
tations and  the 'petitioner'  knows  that  they 
are  so  barred,  such  inclusion  constitutes,  so 
far  as  he  is  concerned,  a  waiver  of  the  right 
to  invoke  such  statute.  In  re  Gibson  (Ind. 
Ter.),  4-938. 

Procuring  injunction  against  com- 
mencement of  action.  —  O^Iy  those  wl^o 
are  actors  in  prociiriiig  the  allowance  of  an 
injunction  against  the 'commencement  of  an 
action  can  upon'  that  account  be  equitably 
estopped  from  ple.iding  the  statute  of  limita- 
tions. Hunter  v.  Niagara  Fij-e  Ins.'  Co. 
(Ohio),  4-146.' 

Action  for  breach  of  -warranty  in 
deeds.  —  In  an  action  for  damages  for  the 
breach  of  a  covenant  of  warranty,  ip  the  con- 
veyance of  'real'  estate,  't'he  grantor  held  estop- 
ped to  plead  the  statute  of  limitations. 
Missouri,  etc.,  E.  Co.  v.  Pratt  (Kan'.J,  9'-751. 

b.  Pleading. 
(1)  Necessity  of  pleading  statute. 

In  general.  —  The  bar  of  the  statute  cf 
limitations  must  be  specially  pleaded,  unless 
the  facts  that  rais^e  i^  apiJear  tp,  f^e^admitted. 
Easton  Nat!  Bank  «;. 'American  Bank,  etc.,  Co. 
(N.  J.),  lOr-84. 

Indulgence  will  not  be  granted  to  a  party 
who  fails  to  invoke  in  due  time  and  proper 


form  the  protection  pi  the  statute  of  limita- 
tions. iEastoii  Nat.'  Bapk  v.  American  Brick, 
etc.,  Co.   (N.  J.),'  10-^84. 

In  equity  suit.  -^  The  statutp  of  limita- 
tions, when  relied  upon  as  a,  defense  in  a  suit 
in  equityi  must  be  specially  pleaded  the  same 
as  in  an  action  at  law.  Strayho'rn  ».  McCall 
(Art.),  8-377. 

In  action  for  penalty.  —  In  an  action 
to  recover  a  pejjalty  uujier  a  statute  author- 
izing its  recovery  in  ^  civif  action,  it  is  neces- 
sary, in  order  to  ifivoke  the  beppfit  of  |;he 
statute  of  limitations,  to  plead  it.  "\yestern 
Union  Tel .  (l^o!  r.  State  ( Ark. ) ,  1 2-82. 

kn  action  for  death  t^y  wrongful  act. 
-r  The  statute  of  limitations  neeig  not  be  spe- 
cially pleaded  by  the  defendant  m  ai^  action 
for  death  by  wrongfiil  act.  Martin  v.  Pitts- 
liiirg  R.  Co.    (Pa.),  19-818. 

In  action  to  enforce  mechanic's  lien. 
—  A  bill  to  enforce  a  meclianic'a  lien  which 
does  not  allege  that  the  suit  was  brought 
within  the  period  prescribed  by  ^tatuj;p  is 
demurrable.  '  Savings  Bank  of  Richmond  v. 
PoWhattan  Clay  Mfg.  Co.  (Va.),  1-83.    '         ' 

In  reply  to  counterclaim.  —  In  aif 
action  on  a  promissory  note  secured  by  a 
mortgage,  where  the  defendant  has  set  up, 
as  a  counterclaim,  payments  made  to  the 
plaintiff  under  an  agreement  whicl}  is  not 
binding,  the  plaintiff  cannot  contend  ^hat 
some  of  such  payments  are  l^arred  by  limita- 
tion, if  he  has  failed  to  plead  the  statute  of 
limitaltions  to  the  counterclaim.  Iowa  Loan, 
etc.,  Co.  V.  Schnose  (S.'Dak.),  9^255. 

Right  created  solely  'by  statute.  — 
Where  a  right  is  created  solely  \>j  statute 
which  limits  the  time  for  the  enforcement 
thereof,  time  is  regarded  as  of  the  essence  of 
the  right  and  a  bill  to  enforce  the  same  must 
show  affirmatively  that  the  time  for  bringing 
th^  action  has  not  elapsed.  Sayings  Bank  of 
Richmond  «.  Powhattan  Clay  Mfg.  Co.  (Va.). 
1-83.  '     '  .      T.;       ie 

Raisii^g     question     |iy     deinnrrer.  — 

Where  in' an  action  on  promissory'  noteg  it 
is  apparent  from  the  allegations  of  the  pe- 
tition that  ti\e  no|:es  are  barred  by  t^p  stat- 
ute of  limitations,  unless  tlie  application,  as 
a  part  payment  on  the  notes,  of  the  proceeds 
of  a  mortgage  given  as  security  therefor  ar- 
rested tlie  running  of  the  statute,  the  ques- 
tion of  the  sufficiency  of  the  petition  may  be 
raised  by  depiurrer.  Union  Stockyards  Nat. 
Bank  v.  Maika  (Wyo.),  14-977. 

Where  an  action  is  brought  to  recover  dam- 
ages aU?ge4  to  have  resulted  to  the  plaintiff 
in  conseqnence  of  the  perpetration  of  a  fraud 
charged  to  Itavp  been  practiced  upon  him  by. 
tlje ^defendant,  the  cause  of  action,  as  stated 
m  the.  defilaration,  being  apparently  barred 
by  the  statu(;e  of  limitations,  and  it  is  sought 
t«  relieve  such  action  of  the  bar  of  the  stat- 
ylje  by  alleging  that  it  was  brought  witliin 
the  statutory  period  after  tl^e  discovery  of  the 
:T*rJu'*  \*  ^°^'^  "°*  appear  from  the  petition 
that  i,bfi  plaintiff  usqd  proper  diligence  to  dds- 
coyer  th^  fraud,  the  petition  should  be  dis- 
missed upon  appropriate  demurrer  thereto 
Crwyfojjd  V.  Crawford  (Ga.),  19^932 

A  replication  tp  a  plea  of  the  statute  of 
limitations,  which  alleges  that  the  statute  is 
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inapplicable  because  of  the  defendant's  fraud- 
ulent concealment  of  the  cause  of  action 
against  him,  must  set  out  facts  and  circum- 
stances amounting  in  law  to  a  fraudulent 
concealment  by  the  defendant  of  the  cause 
of  action,  and  if  it  fails  to  do  so  it  will  be 
held  bad  on  demurrer,  notwithstanding  the 
fact  that  it  uses  the  words  "  craftily," 
"  fraudulently,"  "  falsely,"  and  "  maliciously  " 
to  characterize  the  defendant's  conduct. 
Fortune  v.  English  (111.),  9^77. 

Raising  question  by  motion  to  dis- 
miss petition.  —  A  defendant  may  avail 
himself  of  the  defense  of  the  statute  of  limi- 
tations at  the  trial  term,  by  a  motion  to  dis- 
miss the  plaintiflF's  petition,  when  from  its 
allegations  the  cause  of  action  appears  to  be 
barred  by  the  statute.  Davis  v.  Boyett  (Ga.), 
1-386. 

Raising  question  for  first  time  on 
appeal..—  Where  the  receiver  of  an  insolvent 
corporation  files  a  petition  in  chancery  against 
certain  of  the  stockholders  to  enforce  their 
liability  for  unpaid  subscriptions  to  the  ex- 
tent required  to  satisfy  the  claims  of  certain 
creditors,  including  a  debt  claimed  by  a  cer- 
tain person,  which  debt  has  been  accepted  and 
admitted  by  the  receiver  as  a  claim  against 
the  corporation,  and  the  stockholders  answer 
the  receiver's  petition  and  thereby  question 
the  right  of  such  person  to  resort  to  the  stock- 
holders' liability,  but  do  not  qeustion  the 
validity  of  his  claim  as  against  the  corpora- 
tion or  assert  that  it  is  barred  by  the  statute 
of  limitations,  the  delinquent  stockholders 
will  not  be  permitted  to  claim  on  appeal  that 
the  debt  of  such  person  is  barred  by  the  stat- 
ute of  limitations.  Easton  Nat.  Bank  v.  Amer- 
ican Brick,  etc.,  Co.  (N.  J.),  10-84. 

(2)    Sufficiency   of   pleading. 

In  general.  —  A  mere  statement,  in  the 
answer  in  a  suit  in  equity  to  foreclose  a  mort- 
gage, that  "  no  credits  were  entered  on  the 
margin  of  the  mortgage,"  is  not  sufficient  as 
a  plea  of  the  statute  of  limitations,  as  the 
facts  constituting  the  bar  should  be  set  forth. 
Strayhornv.  McCall  (Ark.),  8-377. 

t.  Evidence. 

Burden  of  proof.  —  The  statute  of  limi- 
tations is  an  affirmative  defense,  and  the  bur- 
den of  proving  it  is  upon  the  party  setting  it 
up.     Schell  V.  Weaver  (111.),  8-339. 

Admissibility  of  parol  evidence  of 
-written  ne-w  promise.  —  Under  the  Con, 
necticut  statute  providing  that  "  in  actions 
against  the  representatives  of  deceased  per- 
sons, no  acknowledgment  or  promise  shall  be 
sufficient  evidence  of  a  new  or  continuing  con- 
tract to  take  the  case  out  of  the  statute  of 
limitations,  unless  the  same  be  contained  in 
some  writing  made  or  signed  by  the  party  to 
be  charged  thereby,"  letters  written  by  a  cred- 
itor of  a  deceased  person  requesting  payment 
and  referred  to  in  letters  written  by  the  de- 
ceased in  reply,  are.  to  the  extent  that  they 
make  intelligible  the  letters  of  the  deceased, 
a  part  of  such  letters  and  in  connection  there- 
,  with   are   admissible   in  evidence ;    and   it   is 


competent  to  prove  the  contents  of  such  let- 
ters by  secondary  evidence  where  the  originals 
are  not  procurable.  Sears  v.  Howe  (Conn.), 
12-800. 

Parol  evidence  is  admissible  to  prove  the 
contents  of  a  written  acknowledgment  of  in- 
debtedness which  has  been  lost,  for  the  pur- 
pose of  taking  the  case  out  of  the  statute  of 
limitations.     Read  v.  Price  (Eng.),  17-171. 

Question  for  Jury.  —  Whether  a  reason- 
able time  within  which  an  attorney  should 
have  paid  over  to  his  client  money  which  he 
had  collected  for  his  client,  had  elapsed  thirty 
days  before  the  attorney's  death  is  a  ques- 
tion for  the  trial  court,  where  it  appears  that 
the  question  involves  but  a,  single  fact  and 
not  a  combination  of  facts  and  circumstances. 
Goodyear  Metallic  Rubber  So.  v.  Baker  (Vt.), 
15-1207. 

But  where  the  facts  certified  to  the  appel- 
late court  do  not  show  that  the  trial  court 
found  that  fact  either  way,  and  there  is  noth- 
ing in  the  record  from  which  such  court  could 
have  inferred  that  such  reasonable  time  had 
elapsed  thirty  days  before  the  attorney's 
death,  the  attorney's  personal  representatives 
will  be  held  to  have  failed  to  sustain  the 
burden  of  establishing  the  statutory  bar. 
Goodyear  Metallic  Rubber  Co.  v.  Baker 
(Vt.),  15-1207. 

9.  Limitation  Cheated  by  Conteact. 

Application  to  action  for  repudiation 
of    contract    containing    limitation.  — 

All  action  brought  for  the  repudiation  of  a 
contract  is  not  subject  to  a  time  limitation 
arising  solely  out  of  the  terms  of  the  repudi- 
ated contract.  O'Neill  v.  Supreme  Council 
American  Legion  of  Honor  (N.  J.),  1-422. 


LIMITATION  OF  LIABHiITY. 

•See  Cabbiebs. 

Contract   exempting   railroad    from    liability 

for  fires,  see  Fibes,  3. 
Injuries  from  fires  caused  by  locomotives,  see 

Railroads,  7  c  (7). 
Master's  liability  for  injuries  to  servant,  see 

Master  and  Servant,  3  k. 
Prohibiting  limitation  of  liability  by  carriers, 

see  Intebstate  Commerce. 
Right  of  telegraph  company  to  stipulate  for 

exemption    from    liability,    see    Tele- 

GBAPHs  and  Telephones,  7  b. 


LIBUTATIONS   OVER. 

See  Witts. 

LIMITS. 

Restriction  of  powers  of  municipality  to  cor- 
porate limits,  see  Municipal  Cobpora- 

TIONS,  4  c. 

LIQUIDATED   CLAIM. 

Accepting  part  due  in  full  satisfaction,  see 
Accord  and  Satisfaction. 
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I.IQXTIDATED  DAMAGES. 

See  DAMAGES. 

Provision  for  liquidated  damages  as  affecting 
right  to  specific  performance,  see  Spe- 
cific Pebfobmance,  3  f  (15). 


LIQXnDATINO  PARTNEB. 

Liabilities,  see  Fabtnebship,  8  c. 

LIQUIDATION. 

See  Fabtnebship,  8  c. 

LIQUORS. 

See  Intoxicating  Liquobs. 

LIS  PENDENS. 

Application  of  doctrine  In  general.  — 

The  doctrine  of  Us  pendens  has  no  application 
to  a  bill  in  chancery  to  remove  an  administra- 
tion into  chancery  for  settlement  and  distri- 
bution, if  such  bill  does  not  seek  to  fix  any 
lien,  charge,  or  incumbrance  upon  land,  and 
the  decree  rendered  is  an  ordinary  money  de- 
cree.    Morange  v.  Doe  (Ala.),  5-331. 

Notice  of  lis  pendens,  duly  filed,  affects 
subsequent  purchasers  and  incumbrancers 
only,  and  does  not  operate  retroactively,  and 
therefore  rights  acquired  prior  to  such  filing 
are  paramount  to  the  adverse  claim  of  parties 
to  the  litigation;  but  such  notice  advises 
paties  to  an  uncompleted  transaction,  concern- 
ing the  premises  described  in  it,  of  the  pen- 
dency of  the  controversy.  Moulton  v.  Kolod- 
zik  (Minn.),  7-1090. 

Where  the  purchaser  under  an  unrecorded 
contract  for  the  sale  of  land  is  entitled  to 
possession  but  has  paid  only  part  of  the  pur- 
chase price,  the  title  vested  in  him  is  not 
affected  injuriously  by  the  subsequent  filing 
of  a  notice  of  lis  pendens;  but  when,  after 
the  filing  of  such  notice,  he  comes  to  pay  the 
balance  of  the  purchase  price,  he  has  knowl- 
edge of  the  lis  pendens  and  may  protect  him- 
self against  paying  the  money  to  the  wrong 
person-  by  any  means  permitted  by  the  orig- 
inal or  any  subsequent  agreement  between 
the  parties  to  the  contract,  or  by  any  means 
provided  by  law,  such  as  the  paying  of  the 
money  into  court.  Moulton  v.  Kolodzik 
(Minn.),  7-1090. 

Application  to  purchaser  after  Judg- 
ment. —  A  person  who,  after  final  decree  and 
termination  of  a  suit  but  before  an  appeal  is 
obtained,  purchases  in  good  faith  property 
which  is  the  subject  of  the  litigation,  will  be 
protected  in  such  purchase.  Wingfield  v. 
Neall  (W.  Va.),  9-9«2. 

LIST. 

Jury  list,  see  Jury,  4  a. 


LISTEN. 

Duty  of  pedestrians  to  listen  for  street  cars, 
see  Stbeet  Railways,  8  c. 

LITERARY   CRITICISM. 

Effect  as  libel,  see  Libel  and  Slandeb,  2  c. 

LITERARY  PROPERTY. 

See  Copybioht. 


LITIGANTS. 

Exemption  of  litigants  from  service  of  pro- 
cess, see  Summons  and  Pbocess,  3. 


LITIGATION. 

Contract    encouraging    litigation,    see    Con- 
TBACTS,  4  d. 


LITTORAL   RIGHTS. 

See  Watees  and  Watebcourses,  3  b. 

LIVERY-STABLE   KEEPERS. 

Lien  subject  to  prior  chattel  mortgage,  see 

Chattel  Mobtgages,  4  a. 
Negligence  of  driver  of  livery  team  imputable 

to  passenger,  see  Negligence,  7  e   ( 2 ) . 
Sale  of  stock  as  within  sales  in  bulk  acts,  see 

Fbaudulbnt  Conveyances,  3  b. 

Nature  of  relation  betireen  Uvery- 
stable  keeper  and  customer.  —  The  re- 
lation between  a  livery-stable  keeper  and  his 
customer  is  that  of  bailor  and  bailee  for  hire, 
and  the  former  assumes  the  liability  which 
the  contract  of  bailment  imposes.  Conn  v. 
Hunsberger  (Pa.),  16-504. 

The  relation  between  a  livery  stable  keeper 
and  one  who  hires  from  him  a  horse  and  car- 
riage is  that  of  bailor  and  bailee.  Gibson  v. 
Be=semei-,  etc.,  R.  Co.   (Pa.),  18-535. 

A  livery  stable  keeper  who  does  not  hold 
himself  out  to  the  public  as  a  general  con- 
veyor of  passengers  from  place  to  place  for 
hire,  but  whose  business  it  is  to  care  for  the 
horses  and  carriages  of  others,  and  to  let  his 
own  horses  and  carriages  either  with  or  with- 
out drivers,  is  not  a  public  carrier  of  passen- 
gers, but  at  most  a  private  carrier  for  hire, 
and  as  such  is  bound  to  exercise  only  the 
usual  skill,  care,  and  prudence  ordinarily  exer- 
cised by  those  engaged  in  the  same  pursuit. 
Stanley  r.  Ptpoln  (Conn.).  2-342. 

Duty  of  Uvery-Btable  keeper  to  ons- 
tomer.  —  It  is  the  duty  of  a  livery-stable 
keeper  to  inform  himself  of  the  habits  and 
disposition  of  the  horses  which  he  keeps  in 
his  stable  for  hire,  and  if  he  knows  that  they 
are  dangerous  and  unsuitable,  or,  by  the  exer- 
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cise  of  reasonable  cave,  could  ascertain  the 
fact,  he  is  liable  for  any  injuries  to  his  cus- 
tomers resulting  from  their  vicious  propen- 
sities.    Conn  V.  Hunsberger  ( Pa. ) ,  16-504. 

Although  a  liveryman  is  not  an  insurer  of 
the  suitableness  of  a  horse  let  to  a  customer, 
he  is  bound  to  exercise  the  care  of  a  reason- 
ably prudent  man  to  furnish  a  horse  that  is 
fit  and  suitable  for  the  purpose  contemplated 
in  the  hiring.  When  he  lets  a  horse  for  hire, 
he  impliedly  warrants  that  the  animal  is  not 
unruly  or  vicious,  but  is  safe,  manageable,  and 
suitable  for  the  use  for  which  the  customer 
has  hired  it.  Conn  v.  Hunsberger  ( Pa. ) ,  16- 
504. 

Evidence.  —  In  an  action  against  a  livery- 
stable  keeper,  by  a  customer,  to  recover  dam- 
ages for  injuries  caused  by  the  vicious  acts 
of  a,  horse,  the  burden  of  proving  that  the 
horse  was  vicious  and  unsuitable  for  the  pur- 
pose for  which  it  was  hired,  and  that  the  de- 
fendant knew  or  by  the  exercise  of  reasonable 
care  should  have  known  the  fact,  is  upon  the 
plaintiff;  but  after  the  latter  has  introduced 
evidence  suiEcient  to  make  out  a  prima  facie 
case,  it  becomes  incumbent  upon  the  defend- 
ant to  prove  that  the  animal  was  not  vicious 
or  unruly,  or  that  he  was  ignorant  of  its 
vicious  character,  after  exercising  proper  care 
to  inform  himself  of  its  habits.  Conn  v. 
Hunsberger  (Pa.),  16-504. 

In  such  an  action,  where  the  complaint  suffi- 
ciently shows  the  contract  of  hiring  out  of 
which  an  implied  warranty  arises,  the  fact 
that  it  also  sets  forth  a  special  warranty  does 
not  preclude  .a  reepvery  by  the  plaintiff  upon 
the  implied  warranty,  if  the  evidence  is  suffi- 
cient.    Conn  v.  Hunsberger  (Pa.),  16-504. 

In  such  an  action,  evidence  examined  and 
held'  sufficient  to  require  the  submission  of 
the  case  |o  the  jury,  and  to  tender  the  direc- 
tion of  a  verdict  for  the  defendant  improper. 
Conn  V.  Hunsb^e^ger  (Pa.),  16-504. 

LIVE   STOCK- 

Carriers  of  live  stocl^,  see  Cj^ebiebs,  5. 


LOANS. 

Action  to  recover  money  loaned,  see  Monet 

Loaned,  Paid,  oe  Received. 
By  building  associations,   see  Building  and 

Loan  Associations,  3. 
Gift  distinguished  from  loan,  see  Gifts,  1  a. 
Loaning  servant,  see  Master  and  Servant, 

1  a. 
Loaning  money  as  doing  business  within  pro- 
hibition of  Sunday  laws,  see  Sundays 

AND  Holidays,  2. 
Recovery   of   money    lent    for   gambling,    see 

Gaming  and  Gaming  Houses.  3  c. 
Subrogation    of   laborer's   lien    of    lender    of 

money  to  pay  wages,  see  SuBBOGATipN, 

1  e.  ■ 


LOCAL  ACTIONS. 

See  Venue. 

LOCAL   ASSESSMENTS. 

See  Special  oe  Local  Assessments. 

LOCAL   INFLUENCE. 

Ground  for  reiBoying  pause  to  federal  court, 
see  Removal  of  Causes,  3  c. 

LOCAL   JTTBISDICTION. 

See  Venue. 

LOCAL   LAWS. 

Notice  of  introduction  in  legislatui'e,  see  Stat- 
utes, la. 

LOCAL   OPTION. 

See  Intoxicating  Liquors,  3  d,  7. 

LOCATION. 

Division  fences,  see  Fences,  2. 

Locating  right  of  way  reserved  in  deed,  see 

Easements,  1  a. 
Mining  claims,  see  Mines  and  Minerals,  7. 
Right  of  way  of  railroads,  see  Railroads,  2  a. 

LOCI   CONTRACTUS. 

See  Conflict  of  LiAws. 

LOCI   BEI   SITAE. 

See  Conflict  op  Lavsts. 

LOCK-UP. 

Liability  of  municipality  for  defective  con- 
dition of  lock-up,  see  Municipal  Cor- 
porations, 9  a. 

LOCOMOTIVES. 

See  Railroads. 

Liability  for  fires  caused  by  locomotives,  see 
Fires. 


LOBBYING   CONTRACTS. 

See  Contracts,  4  o. 


LOCO   PARENTIS. 

See  Parent  and  Child. 
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LOGS   AND   LTTMBEB. 

See  Woods  and  Fokests. 
Conatructipn   of   logging   contract,   see   Con- 
tracts, 3  c. 
Injury  to  riparian  owner  by  driving  logs,  see 

_  WaTEBS  and  WATERCOUBaES,  3  b    (1). 

Xavigability  of  stream  for  floating  logs,  see 
Waters  axd  WATERcotiESES,  3  a. 

Obstructing  flow  of  stream  by  boom  company, 
see  Waters  and  ^A'aterootjrses,  3  b 
(4). 

Rights  of  purchaser  of  standing 
timber.  —  Where  tbe  owner  of  timber  lands 
sells  to.  aji,0|tlier  the.  timber  therpori  .with  the 
right  to  rempve ,  tlie  same  within  ten  years, 
and  nearly  ten  years  later,  the  removal  of,  the 
tintber  \vithin  the  ,tii?Ve  limit  not  heing  prac- 
ticable, a  new  .agreement  is  entered  into  by 
the  parties  vfhereby  all  the  , timber  on  .the 
lands  is  cojiveyed  to  the  purchaser,  his  heirs 
5ind  assigns  forever,  with  a  right  "  at ,  all 
reasonable  tiines  hereafter  during  the  term  of 
pop  yeai's  "  to  remoye  thp  same,  the  ijew  agr^- 
ment  does  pot  convey  the  fee  siipple  in  the 
standing  timber,  but  confers  only  the  right 
to  cut  down  and  remove  it  within  a  reason,- 
able  time,  and  the  owner  of  the  land  is  en- 
titled to  recover  damages  for  timber  put  by 
the  authority  of  the  purchaser's  executor 
about  twenty-two,  yea,rs  sujjsequent  to  the 
making  of  the  new  agrpement.  Beatty  v. 
Mathewson  (Can.),  12-913.    .  ,        , 

Under  a  contract  selling  and  conveying  aU 
the  timber  on  described  land  with  the  right  of 
egress  an4  regress  over  the  land  for  the  pur- 
pose of  cutting,  manufacturing,  and  removing 
the  [timber,,  and  providing  that,  the  "privilege 
of  five  years'  time  is  hereby  granted  for  the 
completion  of  said,  operation,"  the  buyer,  hav- 
ing paid,  the  consideration  in  full  and. having 
cut  down  and  manufactured  thp  timber  into 
(jrossties,  telephone, poles,  ^and  sa'^ylpgs  within 
the  -five  years,  is  the.  owner  of  such  product  as 
personal  property,  and  has  the  rigtt  to  Re- 
move the  same  from  the  land  after  the  expira- 
tion, of,  the  five  years.     Mahan  v.  Clark  (Pa.), 

12-729.,,!       ,  ,      : 

,A  contract  for  the  sale  of  standing  timber 
construed,  and  the  vendee,  held  to  have  ijip 
right  to  cU|t  or  remove  the  timber  after  the 
expiration  of  a  stipulated  time.  Mengal  Box 
Co.  V.  Moore   (Tenn.),  4-1047. 

Rights  of  grantor  reserving  timber. 
—  Where  a  deed  of  land  contains  a  clause  pro- 
viding that  the  grantor  "  reserves  and  still 
owns  all  timber "  standing  on  the  land  and 
requiring  him  to  remove  it  within  a  specified 
time,  the  grantor  does  not  hold  an  abso- 
lute and  unconditional  title  to  the  timber 
so  reserved,  but  so  much  as  remains  unsev- 
ered  at  the  expiqation  of  the  time  limited 
becomes  the  property  of  the  owner  of  the  land 
at  that  time.  Adkins  v.  Huff  (W.  Va.),  6- 
246. 

Rights  of  grantee  of  lands  subject  to 
timber  contrat^t.  —  ,  W^eye  an  owner  of 
land  who  has  sold  certain  timber  thereon 
upon  the  condition  that  it  be  cut  and  removed 
■yvjthir)  a  certain  time,  cnnveya  the  land  v?ith 


a  covenant  of  seizin  and  right  to  convey 
against  incumbrances,  except  by  tlie  timber 
contract,  the  grantee  is  substituted  to  air  the 
rights  of  the  grantor  to  timber  upon  the  land 
whether  cut '  or  standing,  subject  to  the  con- 
tract with  the  vendee  of  the  timber,  Mengal 
Box  Co.  V.  Moore  (Tenn.),  4-1047. 


liOOK-OUT. 

Duty  of  pedestrian,  to  look  out  for.  street 
cars,  see  Street  .Eailways,  8c.,, 

Duty  to  maintain  look-out  on  street  cars,  see 
Street  Railways,  8  a  (4). 

Loss  of  ^'ight  to  salvage,  see  SalvagBt    v  , 

Loss  of  time  as  damages  for  injuries  to  prop- 
erty, see  Damages,  9  b. 


LOSS. 

Loss  under  fire  insurance  policy,  see  In- 
surance, 5  1. 

Eights,  remedies  and  liabilities  as  to  losses 
under  insurance  policies,  see  Insur- 
ance'. ■;'■■■ 

Termination  of  voyage  by  loss  of  vessel,'  see 
Seaman,  2. 


LOST  PAPERS  AND  RECORDS. 

Liability     of     drawer     of     lost     check,     see 

Checks,  7.  .,  ,    ...    ..„,,  ,- 
Loss  or  destruction  of  record  as  ground  for 

new  trial,  see  New  Trial,  2  b  (3). 

Proof  required  to  establish,  lost  in- 
strument. —  Under  the  J)rovisions  of  the 
Montana  code  of  civil  procedure,  it  is,  neces- 
sary, in  order  to  establish  the  ,  former  exist- 
ence of  a  lost  written  instrument,  to  prove 
its  execution  and  contents;  and  proof  of  the 
contents'  requires  a  practical  reproduction  of 
the  instrument  in  all  of  its  substantial  parlls. 
Capell  V.  Fagan   (Mont.),  2-37,' 

While,  under  the  statutes,  the  considera- 
tion need  not  be  mentione'd  ip  a  deed,  yet  ;f 
it  is  mentioned  and  se,t  for.th  therein,  it  be- 
comes a  part  of  the  contents  of  the  deed,  and, 
in  the  case  of  a  lost,  deed,  mpst  be  proven 
like  any  otlipi;  of  the  contents.  Capell  v. 
Fagan   (Morit.) .  ,2-37. 

Suffipienc^  of  parol  evidence.  —  Parol 
evidence  to  pstabliah  the  coi;itent^  of  a  lost 
instrument,  should  he  cl^j^r  and  certain.  The 
vague  and  uncertain  recolleqtipns  of,  wit- 
nesses are  insufficipnt.  Capell  v.  Fagan 
(Mont.),  ?-37.      ,     ,  .  ^ 

Admissibility  of  parol  evidence  of 
contents  of  Instrnmeqt.  —  In  an,  fiction 
to  recover  on  a  promissory  note,,  a  copy  of 
which  is  set  forth  in  the  petition,  proof  of 
loss  pf  the  note  and  of  its  execution  and  con- 
tents may  be  received,  although  no  mention 
of  the  loss  is  made  in  the  petition.  Bare  r 
Ford   (ICan.),  11-2,^1. 

Admissibility  of  evidence  of  extrane- 
ous   facts    and    circumstances,  —  Proof 
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of  the  negotiations,  conversations,  and  acts 
of  the  parties  hefore,  at  the  time  of,  and 
after,  the  execution  of  a  lost  written  instru- 
ment are  not  competent  to  prove  its  con- 
tents.    Capell  V.  Fagan   (Mont.),  2-37. 


I.OST   PROPERTY. 

Appropriation  of  lost  goods  as  larceny,  see 

Labcent,  1  b. 
Defining  lost  treasure,  see  Tbeasube  Tbove. 
Things    found    embedded    in    the    earth,    see 

Peopebty. 

What     oonstitntes     lost     property.  — 

Money  or  property  is  not  lost  in  the  sense 
that  a  finder  may,  by  his  discovery  and  pos- 
session thereof,  obtain  absolute  title  thereto, 
unless  it  has  been  voluntarily  abandoned  or 
cast  away  by  the  owner.  Property  is  usually 
considered  lost  in  a  legal  sense  when  the  pos- 
session has  been  casually  and  involuntarily- 
parted  with,  as  in  the  case  of  an  article  acci- 
dentally dropped  by  the  owner.  Kuykendall 
V.  Fisher   (W.  Va.),  11-700. 

Rights  of  finder  —  The  finder  of  lost 
property  or  treasure  trove  acquires,  by  the 
act  of  finding,  no  right  of  property  therein 
as  against  the  owner;  but,  as  against  all  other 
persons,  he  is  entitled  to  the  possession  thereof 
as  a  gjiasi-depositary  holding  for  the  owner. 
Kuvkendall  v.  Fisher   (W.  Va.),  11-700. 


LOTTERIES. 

What  constitutes  a  lottery  in  gen- 
eral. —  Any  scheme  whereby  prizes  in  money 
or  property  are  distributed  by  chance  to  the 
purchasers  of  tickets  or  chances  is  a  lottery. 
It  makes  no  difference  by  what  name  the 
scheme  may  be  called;  nor  does  it  make  any 
difference  that  every  ticket  sold  entitles  the 
holder  to  a  certain  sum,  provided  there  is 
also  an  additional  sum,  the  distribution  of 
which  depends  upon  chance.  Grant  r.  State 
(Tex.),  16-844. 

A  scheme  for  a  common  fund  to  be  pro- 
duced by  contributions  of  various  parties  and 
afterwards  distributed  among  them,  the  pref- 
erence in  the  distribution  to  depend  upon 
chance,  is  a  lottery.  State  ex  rel.  Front  v. 
Nebraska  Home  Co.   (Neb.),  1-88. 

To  constitute  lottery  a  valuable  prize  must 
be  offered  and  something  of  value  given  for 
a  chance  to  obtain  the  same.  State  ex  rel. 
Prout  t'.  Nebraska  Home  Co.   (Neb.),  1-88. 

"  Snit  olnb  "  as  lottery.  —  A  scheme 
whereby  persons  engaged  in  the  custom  tailor- 
ing business  form  a  so-called  suit  club  consist- 
ing of  fifty-two  members,  and  collect  dues  of 
one  dollar  per  week  from  each  member  for  a 
period  of  twenty-six  weeks,  and  hold  twenty- 
six  weekly  drawings,  at  each  of  which  one 
member  of  the  dub,  whose  number  is  drawn 
from  a  bag  by  chance,  receives  a  suit  of 
clothes  valued  at  twenty-six  dollars,  consti- 
tutes a  lottery  within  the  meaning  of  the 
Texas  statute,    S^ol^  scheme  is  ^one  the  less 


a  lottery  because  there  are  no  blanks  in  the 
drawings,  or  because  the  drawings  are  not  de- 
termined by  means  of  dice  or  a  wheel,  or  be- 
cause a  member  who  has  paid  in  twenty-six 
dollars  is  entitled  to  a  suit  of  clothes  whether 
successful  at  a  drawing  or  not,  or  because 
members  who  withdraw  from  the  club  at  any 
time  are  given  credit  for  the  amounts  which 
they  have  paid  in  on  purchase  of  merchandise 
from  the  managers  of  the  scheme.  Grant  v. 
State  (Tex.),  16-844. 

A  "  suit  club  "  conducted  by  a  tailor  held 
to  be  a  lottery  within  the  meaning  of  thi 
Michigan  statute.  People  ».  McPhee  (Mich.), 
5-83.5. 

Distribution  of  parcels  of  lands  to 
purchasers  by  chance  as  lottery.  —  It 
is  a  lottery  to  sell  at  a  uniform  price  par- 
cels of  land  of  unequal  value,  where  the  con- 
tracts of  sale  do  not  specify  the  parcel  which 
each  purchaser  is  to  have,  but  provide  for 
the  execution  of  deeds  and  the  payment  of  the 
purchase  mpney  after  the  parcels  are  selected, 
and  afterwards  the  parcels  are  distributed  to 
the  respective  purchasers  by  chance,  though 
the  plan  of  distibution  is  not  proposed  by  the 
vendor,  but  is  proposed  and  carried  out  by  a 
committee  representing  the  purchasers. 
Burks  V.  Harriss  (Ark.).  18-566. 

"  Guessing  contest "  as  lottery.  —  A 
scheme  for  the  distribution  of  prizes  to  those 
holders  of  cigar  bands  making  the  nearest 
estimate  of  the  number  of  cigars  on  which  the 
government  would  collect  taxes  in  a  certain 
month,  is  a  lottery,  and  the  advertising 
thereof  is  a  misdemeanor.  People  ex  rel.  Elli- 
son r.  Lewin  (N.  Y.),  1-165. 

A  "  guessing  contest "  inaugurated  by  a 
publishing  association  prior  to  an  election, 
offering  certain  rewards  or  prizes  to  those 
persons  who,  prior  to  such  election,  shall 
submit  to  the  association  the  nearest  correct 
estimates  of  the  total  popular  vote  to  be  cast 
at  the  election  for  the  office  of  president 
of  the  United  States  and  at  the  same  time 
pay  a  certain  sum  as  the  subscription  to  a 
named  periodical,  is  a  contest  of  chance  and 
a  lottery  on  which  no  action  can  be  main- 
tained for  the  prizes  offered  by  the  success- 
ful contestants,  and  is  also  a  violation  of 
the  laws  of  the  United  States  and  the  laws 
of  the  state  of  Michigan.  Waite  v.  Press 
Publishing  Assoc.  (U.  S.),  12-319. 


LOW  WATER  MARK. 

Space  between  high  and  low  water  mark  as 
seashore,  see  Watebs  and  Wateb- 
couBSES,  3  a. 


LtTMBER. 

See  Logs  and  Lumbeb. 


LT^NATIOS, 


gee  Insanitt, 
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LTNCHINO. 

Failure  of  sheriff  to  prevent  lynching  of 
prisoner  as  ground  for  removal  from 
office,  see  Sheriffs  and  Constables,  1. 

Venue  of  prosecution  for  lynching,  see 
Venue,  2. 


MACHINERY. 

Duty  of  master  to   furnish  safe  machinery, 

■  see  Master  and  Sebvant,  3  c. 
Machinery  as  fixtures,  see  Fixtures,  3. 
Statutory    requirement   as   to   guarding   ma- 
chinery, see  Master  and  Servant,  3  e 
(2). 


MACHINES. 

Use  of  typewriter  as  forgery,  see  Fobqebt, 
1  a. 


MACHINE   SHOPS. 

Contract    for    location    of    railroad    machine 
shops,  see  Railroads,  4  d. 


MAGISTRATES. 

See  Justices  of  the  Peace. 

Advice  of  magistrates  as  defense  to  action 
for  malicious  prosecution,  see  Malici- 
ous Prosecution,  2  c. 

Compelling  exercise  of  judicial  functions,  see 

ilANDAMUS. 

Discretion  as  to  issuance  of  warrant  of  ar- 
rest, see  Criminal  Law,  3. 

Necessity  of  reading  and  signing  testimony 
given  before  police  magistrate,  see 
Criminal  Law,  6  m  (10). 

Notary  public  as  ex  officio  magistrate,  see 
Extradition,  4  a. 

Powers  of  magistrate  on  preliminary  exam- 
ination, see  Criminal  Law,  4. 


MAINTENANCE. 

See  Champerty  and  Maintenance. 

Duty  of   parent   as   to   maintenance  of  chil- 

dred,  see  Parent  and  Child,  2. 
Liability  for  maintenance  of  insane  persons, 

see  Insanity,  4. 
Liability    for    maintenance    of    pauper,    see 

Poor  and  Poor  Laws. 
Provisions   for   maintenance  of  spendthrifts, 

see  Spendthrifts. 


MAJORITY. 

Attainment  of  majority,  see  Infants,  1. 

Depreciated  earning  capacity  before  and  af- 
ter majority  as  element  of  damage  for 
personal  injury  to  infant,  see  Dam- 
ages, 9  c. 


MAJORITY   STOCKHOLDERS. 

See  Corporations,  8  e  (1). 


MALFEASANCE. 

Qround   for   removal    of   public    officers,    see 
Sheriffs  and  Constables,  1. 


MALICE. 

See  Malicious  Prosecution. 

Element  of  criminal  homicide,  see  Homicide, 

Element  of  libel,  see  Libel  and  Slander, 
1  b. 

Element  of  malicious  mischief,  see  Animals, 
3  c. 

Malicious  abuse  of  process,  see  Abuse  of 
Process. 

Procuring  breach  of  contract,  see  Inter- 
ference with  Contract  Relations,  1. 

Proof  of  malice  in  action  for  trespass,  see 
Trespass,  2  d. 

Of  spite  fences,  see  Fences,  1  b. 


MAIL. 

See  Post  Office. 

Sending  libelous  letter  through  mail  as  pub- 
lication,  see  Libel  and  Slander,   1   a. 

Service  of  process  by  mail,  see  Summons 
and  Process,  2. 


MAIL   CLERKS. 

As  passengers,  see  Carriers,  6  d   (13). 

MAIL   CRANES. 

Injury   to   railroad   employees,    see   Master 

ANB  SjJEYANT.   a  b, 


MALICIOUS    ABUSE    OF    PROCESS. 

See  Abuse  of  Process. 

MALICIOUS   MISCHIEF. 

Discharge  in  bankruptcy  as  affecting  judg- 
ment for  malicious  mischief,  see  Bank- 
ruptcy, 9. 

Injuring  animals,  see  Animals,  3  c. 

Absence  of  aotnal  111  will  as  defense 
to  pposeontlon.  _  "Malicious"  as  used  in 
a  statute  directed  against  the  unlawful  de- 
struction of  the  property  of  another  must 
receive  the  construction  usually  given  it  in 

unit"?/  f***"*i'i  """^  V"  ""  P^'^^ution  there 
vntiflr  it  la  no  defense  that  th?  defendant  was 
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not  acuated  by  actual  ill  will  towards  the 
owner  of  the  property  or  any  other  person. 
State  V.  Boies   (Kan.),  1-491. 


MALICIOUS   PKOSECUTION, 

1.  Nattjbe  and   Grounds   op  Liability, 

1088. 

a.  In  general,  1088. 

b.  Institution  of  prosecution,  1088. 
e.  Absence  of  probable  cause,  1088. 
d.  Termination  of  prosecution,  1088. 

2.  Actions,  1089; ' 

a.  Persons  entitled  to  sue,  1089. 

b.  Persons  liable,  1089. 

c.  defenses,  1089. 

d.  Pleading,  1090. 

e.  Evidence,  1090. 

( 1 )  Presumptions    and    burden 

of  proof,  1090. 

(2)  A(toi?sjbility,.1091. 
(S)   Sufficiency,  1091. 

(4)   Function      of      court      and 
jury,  lO&l. 

f.  Instructions,  1092. 

g.  Verdict,  1092. 

Joinder  with  action  for  slander,  see.  Actions, 
Princijjal's    liability    for   acts    of    agent;    see 
Agency,  3  e. 

1.  Nature  and  Grounds  of  Liability. 
a.  In  general. 

Definition  of  "  i^aUpiffHSI  prosecu- 
tion." —  A  malicious  prosecution  is  one  be- 
gun in  malice,  without, probab,le  cause, tq,  be: 
lieve  it  can  succeed,  and  which  finJtlly  ends 
in   failure.  ^   Burt ,  p. . ,^njif.h-  {,^.  "?.,)„, 2-576, 

What  must  be  proved  in  general.  — 
In  order  to  recover  ip  ^n  ^ctioji,  ,f or  nj,9.1icipus 
prosecution,  the  plaintiff  must,,  a]J,ege  and 
pf ove  that  there  i  was  ,  a  pr.oaecutipn ;  tj^at 
it  terminated  in  h,is,4!iY0?";  i^^t  thi.e  defend- 
ants were  tl;ie  pp^ecutors,;  that  the  defend- 
ants were  actuated  by  ipalice;  that  there 
was  a  want;  of  pirobable  caus^ ;  ■.  ^jid  tlie 
amount  of  damage  that  the  plaintiff  has  sus- 
tained.    Russell  V.  Chamberlain   (Idaho),  9- 

In  order  to  maintain  an  action  for  mali- 
cious prosecution,  the  plaintiff  must  show  a 
want  of  probable  cause,  malice  upon  the  pairt 
of  the  defendant,  and  that  a  criminal  pro- 
ceeding has  been  determined  in  the  plain- 
tiff's favor  or  abaiidohed.  Ton  v.  Stetson 
(Wash.),  10-369. 

In  an  action  for  damages  for  malicious 
prosecution  it  is  necessary  to  allege  and 
prove  malice,  want  of  probable  cause,  and 
that  the  prosecutiori  has  terminated.  Pitts- 
burg, etc.,  R.  Co.  V.  Wakefield  Hardware  Co. 
(N.  Car:),  3-tSO.        . 

Procuring  issuance  of  search  war- 
rant. —  An  action  for  malicious  prosecution 
will  lie  for  maliciously  and  wiihout  probable 
cause  procuring  the  issuance  and  execution 
of  a  search  warrant,  and  the  prerequisite 
that  the  prosecutiorj   must   haye   terminated 


favorably  to  the  plaintiff  is  satisfied  by  the 
failure  to  find  the  stolen  goods  upon  the  ex- 
ecution of  the  warrant.  Spahgler  v.  Booze 
(Va.),  1-995. 

b.  Institution   of   prosecution. 

Issuance  of  vrarrant  not  executed.  — 

The  issuance  of  a  criminal  warrant  never 
executed  by  service  on  the  defendant  cannot 
be  made  the  baSis  of'  an  action  for  malicious 
prosecution,  especially  where  the  charge  is 
not  actionable  per  se,  and  there  is  no  allega- 
tion of  special  damage  accruing  before  ser- 
vice. Mitchell  V.  Donanski  (R.  I.),  12-1019. 
The  mere  application  for  and  issuaiice  to 
the  proper  officer  for  execution  of  a  warrant 
of  arrest  on  a  criminal  charge  is  such  an 
institution  of  a  prosecution  as  may  be  made 
the  basis  of  a  subsequent  civil  action  for 
malicious  prosecuii5n  by  the  party  claimed 
to  have  been  injured;  and,  therefore,  a  com- 
plaint in  an  action  for  malicious  prosecution 
which  alleges  the  issuance  of  a  warrant  for 
the  arrest  of  the  plaintiff  on  a  criminal 
charge  cannot  be  held  defective  for  failure 
to  allege  the:  execntioH  of  tthe  warrant.  Hal- 
berstadt  v.  New  York  Life  Ins.  Co.  (N.  Y.), 
16-1102. 

c.  Absence   of   probable   cause. 

What   constitutes   probable   cause.  — 

Probable  cause  is  the  knowledge  of  facts, 
actual  or  apparent,  strong  enough  to  justify 
a  reasonable  man  in  believing  that  he  has 
lawful  grounds  for  prosecuting  the  defendant 
in  the  manner  complained  of.  Burt  v.  Smith 
(N.  Y.),  2-576. 

Continuation  of  prosecution  after 
discovery  of  absence  of  probable  cause. 
— r.Notwithstanding ,  the  fact  that  a  person 
who  instigates,  a  criminal  prosecution  may 
have  had  probable  cause  for  the  commence- 
ment thereof,  yet  if  such  person  afterwards 
acquires  means  of  ascertaining  that  the 
charge,  is  not,  well  founded,  his  failure  to 
intervene  and  have  the  prosecution  discon- 
tinued ,or  to  do  iwhat  he  can  to  sever  his 
connection  therewith  is  some  evidence .  of  the 
want  of  reasonable  and  probable  cause  for 
continuing  such  prosecution,  and  he  may  be 
liable  for  the  damages ,  resulting  from  the 
continuance  thereof.  Fancourt  v.  Heaven 
(Can.),  15-153. 

d.  Termination  of  prosecution. 

,  In,  general.  —  A  prosecution  may  be  re- 
garded as  terminated,  for  thei  purpose  of  au- 
thorizing an  action  for  malicious  prosecu- 
tion, when  it  has  been  disposed  of  in  such  a 
manner  that  it  cannot  be.  .rejvjved,  so  that 
the  prosecutor,  if  he  intends  to  proceed  fur- 
ther, must  .institute  proceedings  de  novo. 
Graves  r.  Scott  (Va.),  7-480. 

Where  a  criminal  proceeding  has  been  ter- 
minated in  favor  (jt ,  th,e  accjig^d  by  judicial 
action  of  the  proper  court  or  official  in  any 
way  involving  the  merits  or  proprie^  ,9^,jl'h^ 
proceeding,  or  by  a  dismissal  or ,  disccjiitinu- 
anee   based   on   some   act   chargeable   to   the 
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complainant,  such  as  his  consent  or  his  with- 
drawal or  abandonment  of  his  prosecution, 
a,  foundation  in  this  respect  is  laid  for  an 
action  of  malicious  prosecution;  but  the  rule 
is  otherwise  where  the  proceeding  has  been 
terminated  without  regard  to  its  merits  or 
propriety  by  agreement  or  settlement  of  the 
parties  or  solely  by  the  procurement  of  the 
accused  as  a  matter  of  favor,  or  as  the  re- 
sult of  some  act,  trick,  or  device  preventing 
action  and  consideration  by  the  court.  Hal- 
berstadt  v.  New  York  Life  Ins.  Co.  (N.  Y.), 
16-1102. 

A  criminal  action  cannot  be  considered  to 
have  ended  favorably  to  the  defendant  so  as 
to  permit  him  to  maintain  an  action  for  ma- 
licious prosecution  where  it  does  not  appear 
that  the  warrant  of  arrest  issued  in  such 
criminal  action  was  ever  recalled  by  the 
court  or  that  the  accused  was  ever  dis- 
charged. Mitchell  V.  Donanski  (R.  L.),  12- 
1019. 

Dismissal  by  magistrate.  —  Where  a 
criminal  prosecution  before  a  justice  of  the 
peace  is  dismissed  by  the  justice  upon  the 
failure  of  the  prosecuting  witnesses  to  be 
sworn  and  give  evidence,  there  is  such  a 
legal  termination  of  the  proceeding  as  will 
entitle  the  accused  to  maintain  an  action  for 
malicious  prosecution.  Graves  v.  Scott  (Va. ), 
7-480. 

Dismissal  in  consetiueiice  of  compro- 
mise. —  The  dismissal  or  abandonment  of  a 
criminal  prosecution  in  consequence  of  a  set- 
tlement or  compromise  between  the  accused 
and  the  prosecuting  witness  is  not  such  a 
termination  in  favor  of  the  accused  as  will 
entitle  him  to  maintain  an  action  for  ma- 
licious prosecution.  Baxter  v.  Gordon  Iron- 
sides, etc.,  Co.   (Ont.),  7-452. 

Discharge  by  grand  jnry.  —  The  dis- 
charge by  a  grand  jury  of  a  person  bound 
over  by  the  committing  magistrate  is  a  suf- 
ficient termination  of  the  prosecution  to  sup- 
port an  action  for  malicious  prosecution. 
Wells  V.  Parker   (Ark.),  6-259. 

'Withdrairal  of  charge.  —  The  with- 
drawal of  the  charge  in  open  court  by  the 
prosecuting  attorney  is  a  sufficient  termina- 
tion of  the  prosecution  to  support  an  action 
for  malicious  prosecution.  Fancourt  v.  Hea- 
ven  (Can.),  15-153. 

2.  Actions. 

a.  Persons  entitled  to  sue. 

Defendant  in  replevin  having  no  in- 
terest in  property.  —  A  defendant  in  a 
replevin  suit  who  has  no  property  in  the 
goods  taken  under  the  writ,  cannot  maintain 
an  action  of  malicious  prosecution  against 
the  unsuccessful  plaintiff  in  the  replevin 
suit.     Powers  v.  Houghton    (Mich.),  18-811. 

b.   Persons   liable. 

Persous  voluntarily  participating  in 
prosecution.  —  In  an  action  for  malicious 
prosecution  it  is  not  necessary  to  allege  that 
all  of  the  defendants  combined  in  instituting 

Vols.  1-20  —  Ann,  Cas,  Dtoest,  — 69, 


the  proceedings  complained  of.  If,  after  the 
proceedings  were  commenced,  they,  without 
probable  cause  and  with  malice,  participated 
voluntarily  in  the  prosecution,  they  may  be 
joined  in  the  action  as  defendants  with  the 
person  or  persons  who  instituted  the  action. 
Russell  V.  Chamberlain    (Idaho),  9-1173. 

Liability  of  prosecution  for  wrong- 
ful arrest  by  officers.  —  A  person  who  has 
caused  u,  search  warrant  to  be  issued  and 
who  has  made  the  affidavit  for  its  issuance 
cannot  be  held  liable  as  for  malicious  prose- 
cution, where  the  evidence  shows  that  the 
officers,  instead  of  executing  the  warrant, 
wrongfully  arrested  the  person  whose  prem- 
ises they  were  directed  to  search,  without 
entering  the  premises  or  attempting  to  make 
any  search,  and  there  is  no  evidence  connect- 
ing in  any  way  the  person  who  caused  the 
warrant  to  be  issued  with  the  unauthorized 
act  of  the  arresting  officers.  Ton  !;.  Stetson 
(Wash),   10-369. 

c.  Defenses. 

In  general,  —  In  an  action  for  malicious 

prosecution,  based  on  the  issuance  of  a  war- 
rant in  a  foreign  country  for  the  plaintiff's 
arrest  on  a  criminal  charge,  an  answer  alleg- 
ing that  the  plaintiff  fled  from  such  foreign 
country  before  the  warrant  could  be  served 
on  him,  for  the  purpose  of  evading  service, 
and  remained  out  of  the  country  and  beyond 
the  jurisdiction  of  the  court  for  such  a  length 
of  time  that  the  proceeding  against  him  was 
finally  dismissed  on  account  solely  of  the 
lapse  of  time,  sets  up  a  good  defense,  and  is 
not  demurrable.  Halberstadt  v.  New  York 
Life  Ins.  Co.   (N.  Y.),  16-1102. 

Actual  guilt  of  plaintiff.  —  In  an  ac- 
tion for  malicious  prosecution  the  actual 
guilt  of  the  plaintiff  may  be  shown  as  a  de- 
fense, though  he  was  acquitted.  Mack  v. 
Sharp    (Mich.),  5-109. 

In  an  action  for  malicious  prosecution, 
proof  of  the  plaintiff's  actual  guilt  of  the 
offense  charged  is  a  complete  defense.  Whip- 
ple V.  Gorsuch    (Ark.),   12-38. 

Probable  cause  in  general.  — >  The  de- 
fendant in  an  action  for  malicious  prosecu- 
tion is  relieved  of  liability  if  the  prosecution 
was  instituted  with  probable  cause,  which  is 
such  a  state  of  facts  known  to  the  prose- 
cutor, or  such  information  received  by  him 
from  sources  entitled  to  credit,  as  would  in- 
duce a  man  of  ordinary  caution  and  prudence 
to  believe  that  the  accused  is  guilty  of  the 
crime  alleged.     Whipple  v.  Gorsuch    (Ark.), 

Advice  of  counsel.  —  Advice  of  counsel 
is  a  defense  to  an  action  for  malicious  prose- 
cution where  given  in  good  faith.  Shea  v. 
Cloquet  Lumber  Co.    (Minn.),  1-930. 

Advice  of  counsel  is  not  a  complete  defense 
to  an  action  for  malicious  prosecution,  un- 
less the  advice  was  sought  and  acted  upon  in 
good  faith,  and  unless  the  defendant  made 
full  disclosure  of  all  material  facts  to  the 
counsel.     Davis  v.  McMillan   (Mich.),  7-854. 

Where  a  party  lays  all  the  facts  of  the 
case  fairly  before  counsel  of  competentey  anij 
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integrity  before  beginning  proteediags,  and 
apts  bona  fide  upon  the  opinion  given  by 
that  counsel,  however  erroneous  that  Opinion 
may  be,  whether  the  party  -thus  becoming 
the  prosecuting  witness  would  be  liable  iii 
an  action  for  malicious  prosecution  qucere. 
Catzen  v.  Belcher   (W.  Va.),  16-715. 

Advice  of  magistrate.  —  In  an  action 
for  malicious  prosecution  the  fact  that  the 
defendant,  at  the  time  he  applied  to  the  jus- 
tice for  the  warrant  of  arrest  and  made  the 
contplaint  on  oath,  fully  stated  all  the  facts 
to  the  justice,  who  advised  him  that  he  hsid 
a  reasonable  and  probable  cause  to  prosecute, 
is  not  a  sufficient  defense  to  the  action. 
Catzen  v.  Belcher   (W.  Va.),  16-715. 

d.  Pleading. 

.  Sbffibiency^of  ootnplaint.  —  Allegations 
of  a  complaint  considered,  in  an  action  for 
malicious  prosecution,  and  held  to  show  that 
they  state  a  cause  of  action.  Russell  v. 
Chamberlain    (Idaho),  9-1173. 

When  the  facts  set  forth"  in  a  complaint 
are  siifeh  thstt  if  true  the  law  Will  infer  both 
malice  and  want  of  probable  causfe  from 
them,  they  arfe  tantamount  to  specific  allega- 
tions of  malice  and  want  of  probable  cause. 
Pittsburg,  etc.,  R.  Co.  v.  Wakefield  Hardware 
Co.  (N.  Car.),  3-720. 

e.  Evidence. 

(1)    Presumptions  and  burden  of  proof. 

Burden  of  proof  of  xrant  of  proTiable 

cause.  —  In  an  actiori  for  malicious  prose- 
cution, the  burden  of  proving  .want  of  prob- 
able cause  is  upon  the  plaintiff.  Davis  v. 
McMillan    (Mich.),  1-^hi._       ' 

In  an  action  for  malicious  prosecution,  tes: 
timoiiy  by  the  defendant  that  he  commenced 
a  criminal  proceeding  for  thie  purpose  of  en- 
forcing the  payment  of  a  debt  i^  prima  facie 
evidence  of  the  want  of  probable  cause  and 
of  malice,  and  imposes  on  the  defendant  the 
burden  of  showing  that  he  had  _  probable 
cause  and  was  not  actuated  by  malice.  Mac- 
Donald  v.  ScHroeder   (Pa.),  6-606. 

Presumption  pf,  want  of  probiable 
cause  from  discharge  by  magistrate.  — 
In  an  action  for  malicious  prosecution,  proof 
of  thfe  fact  that  a  United  States  commis- 
sioner acting  as  an  examining  magistrate, 
after  a  hearing,  had  discliarged  the  accused 
is  prima  facie  evidence  of  the  want  of  prob- 
atle  cause  for  instituting  the  prosecution. 
Lindsey  t;.  Couch   (Okla.),  18-60. 

A  discharge  by  a  magistrate  in  a  criminal 
proceecling  is  prima  fade  evidence  of  want 
of  probable  cause  in  instituting  the  proceed- 
ings where  the  magistrate  had  power  in  the 
premises  merely  to  examine  and  commit,  but 
not  where  the  magistrate  had  power  to  try 
and  determine.    Fox  v..  Smith   (R,  I.),  3-1 10. 

Where  a  justice  has  jurisdiction  to  try, 
with  or  without  a  jury,  and  to  punish  the 
accused  on  cbnvic|tion  for  the  offense  charged, 
his  judgment  of  acquittal  will  not  be  takfn 
as  prima  fade  evidence  of  want  of  probable 


cause,  or  of  Inalice,  in  a  subaeqaent  action 
for  malicious  prosecution.  Catzdn  t;.  Belcher 
(W.  Va.),  16-715. 

The  fact  that  a  magistrate  dischai'ges  the 
defendant  in  a  criminal  proceeding  upon  the 
request  of  the  pi-oSecutihg  attornejf  has  not 
in  itself  any  tendency  to  prove  want  0^  prob- 
able cause.  Davis  v.  McMillan  (Mich.),  7- 
854. 

Presumption  of  iraiit  of  probable 
cause  from  acqtiitt&l.  -^  In  an  action  for 
malicious  prosecutioii,  proof  of  the  adquittal 
of  the  accused  by  a  jury  on  trial,  on  indict- 
ment, does  not  tend  tO  show  want  of  prbb- 
able  cause.  Lindsev  f.  Couch  (Okla.),  I8- 
60. 

Presumption  df  probable  cause  from 
indictment  subfbe^nent  ttt  discharge  b;^ 
magistrate.  —  Standing  alone,  in  an  action 
for  malicious  prosecution,  proof  of  the  fact; 
that  after  the  disfeharge  of  the  accused  by  a 
United  States  commissioner,  acting  as  ah 
^amining  magistrate,  the  grahd  jury  in- 
dicted the  acbused  for  the  same  Offinse,  is 
prOnd  facie  evidence  of  probable  cause  for 
iilstituting  the  prosecution.  Lindsey  v.  Couch 
(Okla.),  18-60. 

Where  a  tJnited  States  commissioner,  act^ 
ihg  as  an  examihihg  magistrate,  aftfer  a 
hearing  discharges  the  accused,  and  the  grand 
jury  then  returns  an  indictment  charging 
him  with  tHe  same  offetlse,  theie  two  fidts, 
in  a  suit  for  malicious  prosecution,  neutfal-- 
ize  each  other,  and  the  plaintiffi  to  sustain 
his  caSe,  must  go  further  and  produce  other 
evidence  bf  want  of  probabte  cause  for  infetii^ 
tilting  tlife  prosecution.  Lind^y  i).  Couch 
(Okla.),  18-60.  ;:  ;. 

Presuiuption  of  probable  cause  from 
conviction.  —  A  verdict  of  guilty  in  a  orihi- 
inal  prosecution  is  riot  cbttcliisive  evidence  of 
probable  cause,  birring  an  action  for  mal^^ 
cious  prbsecutioti,  where  the  trial  tburt  sets 
it  aside  and  grants  a  new  trial  and  oti  thtj 
second  trial  a  verdict  of  not- guilty  =  is  re- 
turned. MacIWiiald  v.  Sohroeder  (Pa.),  6- 
506. 

Where  in  an  action  for  malicious  prosecu- 
tion it  is  averred  in  the  complaint  that  the 
plaintiff  was  convicted,  but  that'such  convic- 
tion was  procured  by  fraud,  perjury,  or  sub- 
ornation of  perjury,  or  olh^r  tinfair  means, 
the  presumption  of  probable  cause  arising 
from  the  conviction  is  effectually  rebutted. 
Carpenter  v.  Sibley  (Cal.),  15-484. 

Presumption  Of  probable  daAse  from 
magistrate's  holding  for  grand  jury.  — 
In  an  action  for  malicious  prosecution;  the 
fact  that  the  plaintiff  was  bound  over  fey 'the 
committing  magistrate  to  await  the  action  of 
the  grand, jury  is  prima  facie,  but  not  con- 
clusive, evidence  of  probable  cause.  Wells  V. 
Pa.rker    (Ark.),  6-259. 

Presumption  of  probable  cause  front 
granting  of  temporary  injunction.  —  In 
an  action  for  nlaliCious  prosecution,  the  fact 
that  a"  order  for.  a,  tempor3,ry  injunction 
was  granted  to  the  plaintiff  in  the  prbsecu- 
tiori  complained  of  as  malicious  is  not  con- 
clusive, but  Jnerely  prima  facie  evidence  Of 
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probable  fciiuse.  Burt  v.  Smith  (N.  Y.),  2- 
576. 

Fresinnption  of  malice  from  xrant  of 
prObalile  cause.  —  In  an  action  for'  ma- 
licious prosecution,  the  plaintiff  must  prove 
malice  as  well  as  want  of  probable  cause; 
but  malice  may  be  deduced  from  the  facts 
and  circumstances  surrounding  the  traiisac- 
tion  and  may  be  inferred  from  want  of  prob- 
able cause.  Davis  r.  JIcMillan  (Mich.),  7- 
854. 

While  it  is  true  that  in  some  cases  where 
the  evidence  in  an  action  for  malicious  pros- 
ecution is  sufficient  to  show  want  of  prob- 
able cause,  malice  may  be  inferred,  it  is  not 
the  invariable  rule  that  it  must  necessarily 
be  inferred.  Ton  v.  Stetson  (Wash.),  10- 
369. 

(2)   Admissibility. 

In  general.  —  In  an  action  for  malicious 
prosecution  in  instituting  proceedings  to 
have  the  plaintiff  bound  over  to  keep  the 
peace,  such  proceedings  having  grown  out  of 
the  refusal  of  the  plaintiff  to  move  buildings 
from  land  which  he  claimed  to  own,  and  the 
title  to  which  was  disputed  by  the  defend- 
ant, and  a  threat  by  the  plaintiff  to  stop  the 
defendant  from  going  on  the  land  with  "  cold 
lead,"  it  is  error  to  admit  evidence  that  the 
defendant  did  not  need  the  land  upon  which 
plaintiff's  buildings  stood,  for  the  purpose  of 
showing  malice,  as  plaintiff  had  no  riglit  to 
occupy  the  land,  and  defendanit's  right  to 
evict  him  was  not  dependent  upon  the  neces- 
sity for  its  immediate  use.  Thurkettle  v. 
Frost    (Mich.),  4-836. 

In  such  a  case  the  defendant  may,  for  the 
purpose  of  contravening  plaintiff's  claim  that 
the  proceedings  to  have  him  bound  over  to 
keep  the  peace  were  a  malicious  and  unwar- 
ranted prosecution  and  persecution  intended 
to  harass  him  and  make  his  occupancy  of 
the  land  uncomfortable  and  thus  drive  him 
into  yielding  his  rights,  show  that  the  plain- 
tiff knew  that  the  land  in  question  belonged 
to  the  defendant,  and  that  the  former  never 
claimed  to  own  the  land  but  purchased  the 
buildings  thereon  with  knowledge  that  they 
had  always  been  treated  as  personal  prop- 
erty; and  to  support  such  defense  the  de- 
fendant may  introduce  in  evidence  the  bill 
of  sale  of  the  buildings  to  plaintiff's  vendor 
and  the  chattel  mortgage  given  back  by  such 
vendor  to  his  vendor.  Thurkettle  r.  Frost 
(Mich.),  4-836. 

Reputation  of  plaintiff.  —  In  a  suit 
for  malicious  prosecution,  evidence  is  admis- 
sible of  the  plaintiff's  previous  good  reputa- 
tion, as  it  has  a  bearing  upon  the  question 
of  probable  cause.  Thurkettle  v  Frost 
(Mich.l,  4-836. 

(3)    Sufficiency. 

Malice.  —  Evidence  reviewed,  in  an  action 
for  malicious  prosecution,  and  held  to  show 
that  the  plaintifr's  prima  facie  showing  of  a 
want  of  probable  cause,  when  taken  in  con- 
nection with  the  auf tounding  facts  and  cir- 
cumstances,  would  not  warrant  the  jury  in 


flndiiig  or  inferring  malice  on  the  pai't  of 
the  defendant.  Ton  v.  Stetson  (Wash.),  10- 
369. 

Prbbable  cause.  —  Probable  cause  for  a 
criminal  proiaecution  is  shown  as  a  inatter  of 
law,  by  findiiigs  that  the  prosecutor  made  a 
fvill  and  fair  statement  to  reputable  counsel 
of  all  tlie  facts  and  information  within  his 
knowledge  and  was  advised  by  the  counsel  to 
proceed.  Tlie  term  "  full  and  fair  statement 
of  the  facts "  does  not  mean  all  the  facts 
discoverable  but  all  the  facts  within  the 
knowledge  of  the  person  making  the  state- 
ment. King  V.  Apple  River  Power  Co. 
(Wis.),   11-951. 

The  tearing  down  by  a  tenant  of  a  "for 
rent "  notice  placed  by  the  landlord  in  a 
window  of  the  demised  premises  after  the 
tenant  had  given  notice  of  intention  to  move 
is  not  a  violation  of  the  Arkansas  statute 
against  trespass  by  the  severance  from  the 
freehold  of  any  produce  thereof  "  or  any- 
thing attached  thereto,"  but  the  statute  is 
of  such  doubtful  construction  that  the  tear- 
ing down  of  sucli  notice  is  sufficient  to  con- 
stitute probable  cause  for  prosecution  of  the 
tenant  by  the  landlord  under  the  statute,  if 
he  is  induced  to  believe  that  the  statute  is 
thereby  violated;  and  in  an  action  for  mali- 
cious prosecution  on  account  of  such  prosecu- 
tion the  jury  should  be  told  as  a  matter  of 
law  that  if  the  defendant  honestly  believed 
that  the  plaintiff  had  violated  the  statute 
by  tearing  down  the  notice  they  should  find 
for  the  defendant.  Whipple  r.  Gorsuch 
(Ark.),  12-38. 

Connecting  third  person  with  prose- 
cution. —  In  an  action  against  two  defend- 
ants for  malicious  prosecution  evidence  that 
one ,  defendant  urged  the  other  to  cause  the 
plaintiff's  arrest  is  sufficient  to  justify  the 
jury  in  connecting  the  former  defendant  with 
the  transaction,  though  sued  advice  was  given 
after  the  complaint  was  made  but  before  the 
arrest  and  subsequent  proceedings.  Davis  v. 
McMillan    (Mich.),  7-854. 

(4)   Function  of  court  and  jury. 

Probable  cause.  —  The  question  whether 
there  was  probable  cause  in  an  action  for 
malicious  prosecution  is  solely  a  question  of 
law  for  the  court  where  the  facts  are  undis- 
piite'd.  King  i".  Apple  River  Power  Co. 
(Wis.),   11-951. 

In  an  action  for  inalidious  prosecution,  the 
question  of  probable  cause  held  to  be  for  the 
jury  and  the  facts  and  circumstances  proper 
for  the  jury  to  consider  stated.  Thurkettle 
1'.  Frost  (Mich.),  4-836. 

In  an  action  for  malicious  prosecution  it 
is  for  the  jutf  to  determine  whether  the  de- 
fendant acted  under  advice  of  counsel  and 
whether  he  fully  disclosed  to  his  counsel  all 
the  facts  known  to  him.  Wells  v.  Parker 
(Ark.),  6-259. 

_  Evidence  reviewed  in  an  action  for  mali- 
cious prosecution  and  held  to  show  that  it 
was  proper  for ,  tlh-  trial  court  to  submit  the 
question  of  probable  cause  to  the  iurv.  Davis 
P,  McMillan   (:\^ich.),  7-854, 
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Malice.  —  In  an  action  for  malicious 
prosecution  in  instituting  proceedinga  to 
have  the  plaintiff  bound  over  to  keep  the 
peace,  such  proceedings  having  grown  out  of 
the  refusal  of  the  plaintiff  to  move  buildings 
from  land  which  he  claimed  to  own,  and  the 
title  to  which  was  disputed  by  the  defendant, 
and  a  threat  by  the  plaintiff  to  stop  the  de- 
fendant from  going  on  the  land  with  "  cold 
lead,"  where  it  appears  from  the  defendant's 
testimony  that  he  stated  to  his  counsel  and 
to  the  justice  before  whom  the  complaint  was 
made,  exactly  what  occurred  at  the  time  of 
the  alleged  threat,  it  is  not  error  for  the 
court  to  refuse  to  direct  a  verdict  for  the 
defendant,  as  it  is  for  the  jury  to  determine 
whether  the  defendant  was  actually  in  fear 
that  the  plaintiff  would  execute  his  threat, 
for  if  he  was  not,  and  the  proceedings  were 
instituted  for  purposes  other  than  a  iona  fide 
attempt  to  prevent  a  breach  of  the  peace, 
the  swearing  out  of  the  complaint  was  mali- 
cious.    Thurkettle  v.  Frost    (Mich.),  4-836. 

f.    Instructions. 

In  general.  —  Upon  a  count  for  malicious 

prosecution  by  a  street  railway  company, 
there  is  no  error  in  refusing  a  requested 
ruling  for  the  defendant  that  there  is  no 
evidence  to  sustain  the  count  and  that  the 
verdict  must  be  for  the  defendant  on  that 
count,  where  there  is  evidence  from  which 
the  jury  has  a  right  to  find  that  the  prose- 
cution was  instituted  by  the  defendant's  con- 
ductor and  police  officer,  maliciously  and 
without  probable  cause  and  while  acting 
within  the  scope  of  their  authority  from  the 
defendant,  and  that  the  defendant's  manager 
or  superintendent  assented  to  the  prosecu- 
tion by  intimating  a  readiness  on  his  part 
either  to  settle  it  or  to  allow  it  to  go  on. 
Conklin  v.  Consolidated  R.  Co.  (Mass.),  13- 
857. 

In  an  action  for  malicious  prosecution  in 
instituting  proceedings  to  have  the  plaintiff 
bound  over  to  keep  the  peace,  such  proceed- 
ings having  grown  out  of  the  refusal  of  the 
plaintiff  to  move  buildings  from  land  which 
he  claimed  to  own,  and  the  title  to  which 
was  disputed  by  the  defendant,  and  a  threat 
by  the  plaintiff  to  stop  the  defendant  from 
going  on  the  land  with  "  cold  lead,"  it  is 
proper  for  the  court  to  charge  the  jury  that 
in  determining  the  question  of  probable  cause 
they  may  consider  all  the  facts  and  circum- 
stances as  shown  by  the  evidence,  so  far  as 
they  threw  any  light  upon  that  question,  the 
dispute  between  the  parties  as  to  the  right 
to  the  use  of  certain  land,  the  circumstances 
under  which  the  threat  was  made,  the  lan- 
guage used  by  the  plaintiff  in  making  the 
threat,  whether  the  defendant  fully  and 
fairly  stated  all  the  facts,  and  what  he  said 
to  bis  attorneys,  and  whether  he  acted  in 
good  faith  on  the  advice  given,  and  whether 
he  wilfully  withheld  any  material  fact  from 
the  justice  in  making  the  complaint.  Thur- 
kettle c.  Frost    (Mich.),  4-836. 

Malice  and  irant  of  probable  came.— 
1^1  a^i  action  for  damages  brought  against 


an  attorney  for  prosecuting  a  suit  against 
the  plaintiff  under  an  agreement  for  a  con- 
tingent fee,  it  is  proper  for  the  court  to  in- 
struct the  jury  that  the  plaintiff  must  shew 
malice  and  want  of  probable  cause,  as,  the 
contract  for  compensation  not  being  cham- 
pertous,  the  jnly  remaining  issue  is  one  of 
malicious  prosecution.  Smits  v.  Hogan 
(Wash.),  1-297. 

Advice  of  counsel.  —  In  an  action  for 
malicious  prosecution,  an  instruction  as  to 
advice  of  counsel  held  not  open  to  objection. 
Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank 
(la.),  4-519. 

g.   Verdict. 

Ezoeasive  damages.  —  Verdict  for  the 
plaintiff  considered  in  an  action  for  malici- 
ous prosecution,  and  held  to  be  so  excessive 
as  to  shock  the  judicial  conscience.  Davis  v. 
McMillan   (Mich.),  7-854. 


MALPRACTICE. 

Liability  of  physician,  see  Phtsiciars  and 
SUBOEONS,   6. 

MANACI.E8. 

Handcuffing  as  element  of  damage  for  false 
imprisonment,     see     False    Impbison- 

MENT,    6. 
Requiring  prisoner  to  be  manacled  as  cruel 

and  unusual  punishment,  see  Cbiuinal 

Law,  7  a   (1). 
Right  to  be  free  from  manacles  during  trial, 

see  Cbiminal  Law,  6  c  (5). 


MANDAMUS. 

1.  Natube  and  Gbounds  of  Relief,  1093. 

2.  Natube  of  Acts  Compellable,  1093. 

a.  In  general,  1093. 

b.  Exercise  of  discretionary  powers, 

1093. 

c.  Compelling  general  course  of  of- 

ficial conduct,  1093. 

d.  Acts  of  judicial  officers,  1094. 

e.  Acts  of  private  corporation,  1094. 

f.  Issuance  of  license,  1094. 

g.  Levy  of  tax,  1094. 

h.  Relinquishment  of  office  to  claim- 
ant, 1095. 

3.  Pboceedings  to  Obtain  Wbit,   1095. 

a.  Jurisdiction,  1095. 

b.  Who  may  obtain  writ,  1095. 

c.  Against  whom  writ  lies,  1095. 

d.  Limitation  and  laches,  1096. 

e.  Pleading  and  practice,  1096. 

f.  Evidence,  1097. 

g.  Appeal  and  error,  1097. 

Accounting  for  funds,  see  Elections,  8  a. 
Appointment  of  veteran  to  office,  see  MUNICI- 
PAL COBPOBATIONS,  14. 

Certification   of   candidates,    see   Election^, 
4  e, 
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Change  of  venue  in  mandamus  probeeding, 
see  Change  of  VenuEj  1  b. 

Compelling  collection  of  taxes,  see  Taxa- 
tion, 7. 

Enforcing  contract  of  state  board,  see 
States,  10. 

Enforcing  duty  of  railroads  as  to  facilities 
and  equipment,  see  Eailboads,  5  e. 

Enforcing  right  to  inspect  records,  see  Eec- 
OBDS,    7. 

Issuance  of  commission  to  take  depositions, 

see  Depositions,  3. 
Performance  of  contract  by  corporation,  see 

Corpoeations,  10  a. 
Performance  of  duty  by  governor,  see  States, 

2  b. 
Permitting  stockholders  to  inspect  corporate 

books,  see  Corpoeations,  8  e  (3). 
Removal  of  proceeding  from  state  to  federal 

court,  see  Removal  of  Causes,  2. 
Review  of  condemnation  proceeding  on  man- 
damus, see  Eminent  Domain,  9  n. 
Review  of  expulsion  from  public  school,  see 

Schools,  8  b. 
Signing    of    warrants,    city    controller,    see 

Municipal   Cobpobations,  6. 
Taxation  of  costs,  see  Costs,  9. 

1.  Natube  and  Grounds  of  Relief. 

Clear  right  and  absence  of  adequate 
remedy.  —  The  writ  of  mandamus  does  not 
supersede  legal  remedies,  but  rather  supplies 
the  want  of  a  legal  remedy,  therefore  two 
prerequisites  must  exist  to  warrant  a  court 
in  granting  this  extraordinary  remedy:  first, 
it  must  appear  that  the  relator  has  a  clear, 
legal  right  to  the  performance  of  the  particu- 
lar duty  by  the  respondent;  and  second,  that 
the  law  affords  no  other  adequate  or  specific 
remedy  to  secure  the  performance  of  the  duty 
which  it  is  sought  to  coerce.  State  em  rel. 
Ellis  V.  Atlantic  Coast  Line  R.  Co.  (Fla. ), 
12-359. 

The  remedy  by  mandamus  is  a  strictly 
legal  one,  and  the  relator  must  establish  a 
specific  legal  right  as  well  as  the  want  of  a 
specific  remedy  in  order  to  sustain  a  pro- 
ceeding. Stegmaier  v.  Goeringer  (Pa.),  11- 
973. 

The  proceedings  by  mandamus  can  only  he 
resorted  to  when  there  is  no  other  legal  rem- 
edy to  accomplish  the  purpose  sought  there- 
by. State  ew  rel.  Ellis  v.  Atlantic  Coast 
Line  E.  Co.   (Fla.),  12-359. 

Concurrent  remedy  irith  injunction. 
—  Mandamus  is  not  made  a  concurrent  rem- 
edy with  injunction  by  the  Tennessee  stat- 
ute (Acts  1877,  c.  97)  which  gives  the  chan- 
cery court  jurisdiction  of  all  cases  at  law 
except  actions  for  unliquidated  damages,  and 
authorizes  that  court  to  use  any  remedy  un- 
der its  control  proper  to  eflfectuate  the  pur- 
pose in  view.  Brown  v.  Crystal  Ice  Co. 
(Tenn.),   19-308. 

Discretion  of  court.  —  The  writ  of  man- 
damus is  an  extraordinary  writ  and,  while 
not  discretionary,  will  only  be  issued  by  the 
court  in  the  exercise  of  its  sound  legal  dis- 
cretion. Western  Union  Tel.  Co.  v.  State 
ex  rel.  Hammond  Elevator  Co.  (Ind.),  6-880. 


2.  Natube  of  Acts  Compeij.able;. 
a.  In  general. 

Upon  whom  rests  duty  to  perform 
public  functions.  —  Mandamus  is  not  the 
proper  proceeding  to  determine  upon  which 
of  several  public  officers  rests  the  duty  of 
performing  certain  public  functions.  Fowler 
V.  Brooks  (Mass.),  3-173. 

Revieiv  of  decision  of  pension  board. 

—  Mandamus  will  not  lie  to  review  or  re- 
verse the  decision  of  a  pension  board  on  an 
application  for  a  pension  under  the  Louisiana 
statute  providing  that  the  decision  of  the 
board  shall  be  final  and  conclusive.  State 
ex  rel.  Lynch  v.  Board  of  Trustees  (La.), 
8-945. 

Determination   of  contract  rights.  — 

—  A  controversy  between  the  parties  to  a 
contract  as  to  their  respective  rights  there- 
under cannot  be  determined  in  mandamus 
proceedings.  Mt.  Vernon  v.  State  em  rel. 
Berry   (Ohio),  2-399. 

Compelling  issuance  of  state  stock 
for  state  bond. — Mandamus  will  lie  against 
the  state  treasurer  to  compel  him  to  issue 
stock  in  exchange  for  a  state  bond  in  pur- 
suance of  u.  ministerial  duty  imposed  upon 
him  by  statute.  Ehrlich  v.  Jennings  ( S.  Car. ) , 
13-1166. 

Compelling  repair  of  streets.  —  Man- 
damus does  not  lie  to  compel  a  municipal 
corporation  to  repair  a  part  of  one  of  its 
streets,  more  particularly  if  it  appears  that 
repairs  to  the  street  have  been  begun,  if  no 
wrong  is  shown  calling  for  immediate  redress, 
and  if  other  and  adequate  remedies  exist  to 
cure  such  wrong  as  is  complained  of.  Farly 
V.  Montreal   (Can.),  20-847. 

b.  Exercise  of  discretionary  powers. 

Ofiicial  boards.  —  The  court  may  c-^n- 
trol_  by  mandamus  the  action  of  officers  or 
official  boards  vested  with  discretionary 
power  when  they  refuse  to  act  in  consequence 
of  an  arbitrary  conclusion,  though  the  court 
should  interfere  only  when  it  clearly  appears 
that  such  officers  or  boards  refuse  to  perform 
their  official  duties  or  so  misconceive  their 
official  powers  or  duties  that  the  purpose  of 
the  law  will  be  defeated.  State  v.  Matthews 
(S.  Car.),  16-182. 

Public  officers.  —  A  writ  of  mandamus 
does  not  lie  to  compel  a  public  officer  to  per- 
form a  duty  which  requires  the  exercise  of 
discretion.  The  question  whether  the  duty 
is  of  such  a  nature  is  one  of  law  which  may 
be  considered  by  the  court  though  the  de- 
fendant has  demurred  to  the  complaint. 
State  ex  rel.  Hawes  v.  Brewer  (Wash.),  4- 
197. 

c.  Compelling  general  course  of  official  eon- 
duct. 

Compelling  justice  to  apportion  proc- 
ess for  service.  —  While  mandamus  will 
lie  to  compel  performance  of  specific  acts, 
where  the  duty  to  discharge  them  is  clear' 
it  is  not  an  appropriate  remedy  to  compel  a 
general  course  of  official  conduct  for  a  Ion" 
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series  of  cpiitinuoijs  acts  to  be  perforDj,ed  un- 
der varying' conditions.  Therefore  the  writ 
of  mandamus  will  npt  issue  at  the  suit  of 
one  of  the  duly  elected  bailiffs  of  a  militia 
district  to  compel  the  justice  of  the  peace 
elected  in  such  district  to  make  an  appor- 
tionment of  the  papers,  writs,  and  other 
processes  issuing  from  the  justice's  court  or 
returnable  thereto,  and  to  turn  over  any  par- 
ticular part  of  them  to  the  constable.  Jack- 
son V.  Cochran  (Ga.),  20-219. 

Compelling  police  officers  to  enforce 
la'w.  —  The  rule  that  mandamus  does  not 
lie  to  compel  a  general  or  continuing  course 
of  official  conduct  precludes  the  granting  of 
a  writ  commanding  police  oiHcers  to  enforce 
the  laws  generally  and  to  perform  every  duty 
required  by  law,  but  not  pointing  out  any 
specific  act  to  be  done.  State  ex  rel.  Hawes 
V.  Brewer   (Wash.),  4-197. 

d.  Acts  of  judicial  officers. 

Compelling  action  on  motion  for  new 
tri^L  —  Where  the  District  Court  refuses, 
on  proper  application,  to  grant  a  defeated 
party  ip  a  civil  action  a  stay  of  proceedings 
ijllder  chapter  322  of  the  Kansas  Laws  of 
1905,  and  after  the  Supreme  Court  has 
grjinted  a  stay  of  proceedings  on  the  judg- 
ment, refuses  to  act  upon  a  motion  for  a 
new  trial  pending  in  the  action,  mandamus 
will  lie  to  compel  the  judge  of  such  court  to 
act  upon  the  motion.  Bleakley  ».  Smart 
(Kan.),  11-125. 

Con^pelling  magistrate  to  act  upon 
application  for  warrant.  —  A  court  can- 
not, in  a  mandamus  proceeding,  determine 
the  question  whether  a  criminal  warrant 
should  issue,  nor  can  it  control  the  judg- 
ment or  discretion  of  the  magistrate  to  whom 
an  application  for  warrant  has  been  made, 
but  it  can  and  will  issue  a  writ  commanding 
the  magistrate  to  hear  and  determine  the  ap- 
plication on  the  merits  instead  of  casting 
the  burden  of  investigation  on  the  prosecut- 
ing attorney.  State  v.  Yakey  (Wash.),  9- 
1071. 

Compelling  court  to  proceed  tritli 
trial.  —  A  writ  of  mandamus  lies  to  com- 
pel a  trial  court  to  proceed  with  the  trial  of 
a  cause  in  whicli  it  has  granted  a  change  of 
venue  without  authority.  State  ex  rel.  Wy- 
man  v.  Superior  Court   (Wash.),  5-775. 

e.  Acts  of  private  corporation. 

Issuance    of    corporate    stock.    —   The 

only  cases  in  which  mandamus  lies  to  com- 
pel the  issue  and  delivery  of  stock  of  a.  cor- 
poration are  where  the  stock  in  question  has 
some  pecuniary  or  special  value  peculiar  in 
itself  and  different  from  the  value  of  other 
stock  in  {;he  corporation,  or  where  shares  of 
stock  are  detained,  and, the  control  of  the  cor- 
poration is  at  issue,  and  by  securing  the 
shared  the  party  applying  for  the  writ  would 
obtain  control ;  and  in  such  cases  it  must 
affirmatively  appear  from  the  petition  that 
the  relator  li.is  a  clear  legal  right  to  the  pos- 
session   of    the    stock,   and    that    he    has    no 


plain,  speedy,  and  adequate  remedy  at  law. 
State  ex  rel.  Gleason  v.  Jumbo  Extension 
Min.  Co.  (Nev.),  15-896. 

Installation  of  telephone. —  Mandamus 
will  not  lie  tp  coippel  a  telephone  company  to 
install  a  telephone  at  a  bawdy  house.  God- 
win V.  Telephone  Cp.   (N.  Car.),  1-203. 

Compliance  with  ordlnanpe.  —  Man- 
damus will  lie  tp  compel  a  corporation  to 
perform  acts  required  by  a  municipal  ordi- 
nance which  the  corporation  accepts  as  a  con- 
dition to  a  grant  made  to  the  corporation  by 
the  city,  where  the  acts  required  by  the  ordi- 
nance are  in  the  nature  of  duties  or  services 
to  the  public  as  distinguished  from  duties  or 
services  to  the  municipal  entity.  Chicago  v. 
Chicago  Tel.  Co.   (111.),  12-109. 

A  municipal  ordinance  accepted  by  a  tele- 
graph company,  requiring  it  to  file  a  state- 
ment of  its  gross  receipts  and  pay  a  certain 
per  cent,  thereof  into  the  city  treasury,  con- 
stitutes merely  a  contract  between  the  com- 
pany and  the  city,  and  creates  no  duty  to  the 
public  such  as  is  enforceable  by  mandamus. 
Chicago  V.  Chicago  Tel.  Co.  (111.),  12-109. 

f.  Issuance  of  license. 

Under  void  ordinance.  —  Mandamus 
will  not  lie  to  compel  the  granting  of  a 
plumbiBr's  license  by  a  pity  whpre  the  ordi- 
nance relating  jo  the  licensing  of  plumbers 
is  void  and  there  is  no  valid  provision  re- 
quiring a  license  for  any  one  to  engage  in  or 
work  ^t  the  business  of  plumbing  in  the  city. 
Henry  v.  Campbell   (6a.),  18-178. 

Pharmacist's  license.  —  Under  a  statute 
providing  that  a  regular  graduate  in  phar- 
macy from  any  reputable  college  shall  be  en- 
titled tp  a  license,  a  graduate  of  a  college 
of  the  character  of  which  persons  having  a 
general  acquaintance  with  thp  subject  enter- 
tain a  good  opinion  cannpt  be  refused  a 
license  by  the  board  of  pharmaceutical'  ex- 
aminers on  the  ground  that  such  .college  does 
not  require  four  years'  practical  experienpe  in 
its  laboratories  or  under  a  pharma,cist,  and 
the  board  may  be  compelled  by  mandamus  to 
issue  a  license  to  such  graduate.  State  v. 
Matthews  (S.  Car.),  16-182. 

When  a  board  of  pharmaceutical  examin- 
ers so  misconceives  its  powers  and  duties 
that  its  exactions  amount  tp  the  imppsitipn 
nn  an  applicant  of  terms  and  conditions  not 
contemplated  by  the  statute,  the  board  may 
hjB  conipelled  by  mandamus  to  i^sue  a  license 
to  the  applicant.  State  v.  Matthews  (S. 
Car.),  16-182. 

g.  Levy  of  tax. 

Duty  Imposed  by  statute.  —  Mandamus 
is  the  proper  remedy  against  a  county  to 
enforce  the  payment  of  railroad  aid  bonds 
and  the  levy  of  a  tax  therefor,  the  bpnds  hav- 
ing been  authprized  by  a  statute  making  it 
the  affirmative  duty  of  the  coiinty  commis- 
sioner to  levy  and  assess  a  Special  tax  an- 
nually in  amount  sufficient  to  pay  accruing 
interest,  and  eventually  the  principal. 
Berkey  v.  Board  of  Cdm'rs  (Colo.),  20-1109. 


MAxXDAMTJS. 


1095 


Even  if  county  commissioners  cannot  levy 
a  tax  for  the  payment  of  railroad  aid  bonds 
at  the  time  of  demand  therefor,  a  court  may 
grant  mandamus  requiring  a  future  levy  at 
the  time  fixed  by  law,  if  the  petitioner  has  a 
cause  of  action,  and  if  the  conduct  of  the  de- 
fendant justifies  the  belief  that  it  has  no 
purpose  to  act  at  any  time.  Berjcey  v.  Board 
of  Com'rs   (Colo.),  20-1109. 

h.  Relinquishment  of  office  to  claimant. 

Restoration   to  rigbtful   claimant.  — 

Mandamus  is  the  proper  remedy  to  restore 
a  person  to  the  possession  of  an  office  from 
which  he  has  been  illegally  removed.  State 
ex  rel.  Mdyer  v.  Baldwin  (Ohio),  12-10.     ' 

Relinqnislinient  to  successful  claim- 
ant in  auo  warranto.  —  If  after  the  re- 
iator  has'  succeeded  in  ousting,  in  quo  war- 
ranto proceedings,  the  wrongful  inoumbelit 
of  an  oflice,  the  relator  is  Bot  voluntarily 
admitted  to  the  office,  he  must  resort  to  man- 
damus to  secure  possession,  and  in  the  man- 
damus proceedings  the  respondent  may  prop- 
erly be  ordered  to  deliver  up  the  records  and 
other  equipment  of  the  office.  Albright  v. 
Territory  (N^  Mex.),  11-1165. 

3.  Pboceedings  to  Obtain  Wbit. 
a.  Jurisdiction. 

Original  jurisdiction  of  Supreme 
Court.  —  The  Supreme  Court  of  Oklahoma 
has  no  original  jurisdiction  of  an  action 
originally  instituted  in  that  court  by  an  in- 
surance company  against  the  state  insur- 
ance commissioner,  seeking  a  peremptory 
writ  of  mandamus  against  the  commissioner 
for  the  issuance  of  a  permit  to  the  insurance 
company  to  do  business  in  the  state.  The 
Homesteaders  v.  McCombs  (Okla.),  20-181. 

The  Supreme  Court  of  Arkansas  has  super- 
visory jurisdiction  to  issue  mandamus  to 
compel  a  circuit  judge  to  hold  a  term  of 
court  at  a  time  and  in  a  county  required  by 
statute.      Powell   v.  Hays   (Ark.),   13-220.  ' 

Where  a  case  has  been  brought  to  the  Su- 
preme Court  of  Georgia  by  a  bill  of  excep- 
tions complaining  of  a  refusal' to  gra-nt  a 
new  trial  to  a  person  convicted  of  felony,  if 
the  presiding  juidge  grants  a  supersedeas  but 
declines  to  admit  the  accused  to  bail,  whetj^er 
the  Supreme  Court  has  juriadietibn  to  issue 
a  writ  of  mandamus  to  compel  him  to  do  so, 
qucere.     Vanderford  v.  Brand    (Ga.),  9-617. 

Issuance  of  ^rrit  to  judge  of  court 
of  co-ordinate  jurisdiction.  —  A  judge 
of  the  Supreme  Court  of  Georgia  has  no 
power  to  issue  a  ijiandamus  to  compel  the 
performance  of  a,n  official  duty  by  another 
judge  of  the  Superior  Court.  Shreve  v.  Pen- 
dleton  (Ga.),  12-563. 

When  duties  are  imposed  on  a  judge  of  a 
Superior  Court  as  an  officer,  anotber  judge 
of  the  Superior  Court  has  no  power  to  issue 
a  mandamus  to  compel  the  performance  of 
such  duties.     Elliott  v.  Hipp  (Ga.),  20-423. 

Where  the  judge  of  another  circuit  to 
whom  sucb  application  was  presented  refused 
a  mandamus  nisi  against  the  judge  named  in 


the  petition,  and  granted  a  restraining  order 
and  mandamus  nisi  against  the  registrars,  it 
was  proper  for  the  judge  granting  the  order 
and  mandamus  nisi  to  subsequently  revoke 
the  same  apd  refuse  to  take  further  aetioji 
on  sijch  application,  for  the  reason  that  the 
same  should  be  presented  to  the  judge  re- 
ferred to  in  the  application,  who  had  juris- 
diction to  act  thereon  and  who  was  not  dis- 
qualified fropi  so  doipg..  Elliott  v.  Hipp 
(Ga.),  20-423. 

On  error  in  the  Suprepie  Court  of  Georgia 
from  thp  refusal  of  a  judge  of  the  Superior 
Court  to  grant  a  mandamus  absolute  to  com- 
pel another  judge  of  the  Superior  Court  to 
discharge  an  official  function,  the  Supreme 
Court  will  not  inquire,  into  the  merits  of  the 
case,  but  will  affirm  the  judgment  on  the 
ground  that  one  Judge  of  th«  Superior  Court 
has  no  power  to  issue  mandamus  against  the 
other.      Shreve   v.  Pendleton    ( Ga. ) ,   12-563. 

b.  Who  may  obtain  writ. 

Member  of  public  at  large.  —  One  or 

more  individuals  may  maintain' mandamus  to 
compel  the  doing  of  an  aict  in  wliich  the  pub- 
lic at  large  have  a  common  interest.  Payije 
V.  Staunton  (W.  Va.),  2-74. 

Necessity  of  pecuniary  interest.  —  A 
pecuniary  interest  in  an  indiyidual  in  the 
act  sought  to  be  compelled  by  mandamus 
must  exist  to  maintain  it.  Payne  v.  Staun- 
ton (W.  Va.),  2-74. 

Private  prosecutor.  —  Under  the  Wash- 
ington statute  permitting  any  person  to  make 
eomplaint  that  a  criminal  offense  has  been 
committed,  if  the  magistrate  to  whoiji  the 
complaint  is  made  wrongfully  refuses  to  act 
in  the  matter,  the  person  applying  for  the 
warrant  has  sufficient  interest  in  the  per- 
formance of  a  public  duty  to  compel  its  per- 
formance by  mandamus,  especially  'if  the 
prosecuting  attorney  is  resisting  the  appli- 
cation for  the  warrant.  State  v.  Yakey 
(Wash.),  9-1071. 

c.  Against  whom  writ  lies. 

In  general.  —  Where  application  for  a 
criminal  warrant  has  been  made  to  a  visit- 
in«  judge  of  the  Superior  Court  and  has  been 
refused  by, him,  and  he  has  returned  to  his 
own  county  and  ceased  to  be  a  visiting  judge, 
a  writ  of  mandamus  will  not  issue  to  com- 
pel him  to  leave  his  duties  in  his  county  and 
go  to  the  /Qounty  where  the  application  was 
made,  for  the  sole  purpose  of  hearing  the 
application,  so  long  as  there  are  in  the  latter 
,county  numerous  officers  charged  with  the 
duty  of  hearing  such  applications.  State  v. 
Yakey  (Wash.),  9-1071. 

Person  sought  to  be  removed  from 
office  as  necessary  party.  —  A  person 
whose  removal  from  s,  public  office  is  sought 
tp  be  accomplished  by  ,  mandamus,  proceed- 
ings is  a  necessary  party  thereto  and  th<' 
,court  cannot  adjudicate  the,  cause  without 
making  him  a  respondent  if  he  is  within  the 
jurisdiction  of  the  court  Powell  v  '  People 
ex  rel.  Hedriek  (111.),  2-55). 

Against  court  or  jud^ge.  —  TJje  Wash- 


1096 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


ingtoii  constitution  recognizes  a  distinction 
between  tiie  powers  of  the  Superior  Court 
and  the  powers  of  the  judges  thereof,  and 
therefore,  in  a  petition  for  a  mandamus  to 
compel  action  on  an  application  for  a  war- 
rant made  to  a  judge,  the  writ,  if  it  issues, 
must  issue  against  the  respondent  as  judge 
and  not  against  the  Superior  Court.  State 
V.  Yakey  (Wash.),  9-1071. 

State  officer.  —  An  action  for  mandamus 
to  compel  the  state  treasurer  to  redeem  a 
state  bond,  as  he  is  required  to  do  in  the 
performance  of  his  official  duty,  is  in  no 
sense  a  suit  against  the  state.  Ehrlioh  v. 
Jennings  (S.  Car.),  13-1166. 

tTnincorporated  association.  —  In  the 
absence  of  statute,  mandamus  does  not  lie 
against  an  unincorporated  association,  or 
against  individuals  in  their  capacity  as  a 
board  of  directors  of  such  an  association. 
Doyle  V.  Burke   (R.  I.),  16-1245. 

Abatement  on  expiration  of  term  o£ 
office  of  party.  —  Mandamus  does  not  lie 
against  a  mayor  and  city  councilmen  whose 
terms  have  expired  to  compel  them  to  recon- 
vene as  a  canvassing  board  and  recanvass  an 
election  for  city  recorder.  Holdermann  v. 
Schane  (W.  Va.),  3-170. 

Upon  a  petition  for  mandamus,  the  court 
will  take  judicial  notice  that  the  action  has 
abated  by  the  expiration  of  the  term  of 
office  of  the  respondents,  and  will  dismiss 
the  suit,  though  the  point  as  to  abatement  is 
not  raised  by  counsel  on  either  side.  State 
ex  rel.  Stranahan  v.  Board  of  State  Can- 
vassers   (Mont.),  4-73. 

A  petition  for  mandamus  to  compel  a  state 
board  of  canvassers  to  reconvene  and  re- 
canvass  election  returns  must  abate  and  be 
dismissed  where  it  appears  that  a  majority 
of  those  originally  constituting  the  board 
are  not  officers  of  the  state  at  the  time  of  the 
hearing,  their  successors  having  been  elected 
and  taken  office  and  not  having  been  served 
with  notice  of  an  action  pending  against 
them.  State  ex  rel.  Stranahan  v.  Board  of 
State  Canvassers  (Mont.),  4-73. 

Substitution  of  snccessor  in  office.  — 
A  mandamus  nisi  awarded  against  certain 
persons  by  name  who  when  in  office  can- 
vassed the  ballots  of  a.  city  election,  but 
whose  terms  had  expired  when  the  man- 
damus was  awarded,  to  compel  them  to  re- 
convene and  recanvass  ballots,  cannot  be  used 
lor  such  relief  against  their  successors  in 
office.  Holdermann  v.  Schane  (W.  Va.),  3- 
170. 

Where  a  dismissed  city  employee  brings  a 
mandamus  proceeding  against  an  officer  of 
the  city  to  compel  his  reinstatement,  and  it 
appears  that  the  relator  was  suspended  from 
his  office  without  pay  upon  the  ground  that 
his  services  were  no  longer  necessary  to  the 
city,  but  the  relator  contends  that  this  is 
not  true,  and  that  his  services  are  still 
needed  by  the  city,  the  proceeding  does  not 
abate  upon  the  resignation  of  the  defendant 
from  the  office,  as,  if  the  relator's  conten- 
tion is  correct,  his  right  to  hold  the  position 
under  the  city  is  existing  and  continuous, 
and  he  may  enforce  this  right  by  continuing 


the  proceeding  against  the  defendant's  suc- 
cessor. People  ea;  rel.  La  Chicotte  v.  Best 
(N.  Y.),  10-58. 

Where  a  mandamus  proceeding  is  against 
an  officer  of  a  municipality  for  the  enforce- 
ment of  the  right  of  the  relator  against  the 
municipality,  the  proceeding  does  not  abate 
upon  the  resignation,  removal,  or  expiration 
of  the  term  of  the  officer,  but  it  may  be  main- 
tained against  the  officer's  successor  or  suc- 
cessors. People  ex  rel.  La  Chicotte  v.  Best 
(N.  Y.),  10-58. 

In  a  mandamus  proceeding  against  »  mu- 
nicipal officer  to  enforce  a  continuing  right 
of  the  relator  against  the  municipality,  where 
the  defendant  resigns  his  office  after  the  ap- 
plication for  a  peremptory  writ  has  been 
made  and  argued,  but  before  written  briefs 
have  been  submitted  and  before  a  decision 
has  been  rendered,  the  substitution  of  the 
defendant's  successor  in  office  as  the  defend- 
ant is  necessary.  People  ex  rel.  La  Chicotte 
V.  Best   (N.  Y.),   10-58. 

d.  Limitation  and  laches. 

Statute  relating  to  civil  actions  as 
applicable  to  mandamus.  —  The  Okla- 
homa statute  limiting  the  time  within  which 
civil  actions  may  be  brought  has  no  applica- 
tion to  mandamus  proceedings,  as  a  man- 
damus proceeding  is  not  a  civil  action.  Duke 
v.  Turner   (U.  S.),  9-842. 

Iiimitation  applicable  to  enforcement 
of  county  railroad  aid  bonds.  —  Man- 
damus, being  the  only  remedy  to  enforce  the 
payment  of  county  railroad  aid  bonds,  is 
barred  only  by  the  six-year  statute  of  limita- 
tions, applicable  to  ordinary  actions  on  the 
bonds  and  interest  coupons,  and  not  by  the 
three-year  limitation.  Berkey  v.  Board  of 
Com'rs   (Colo.),  20-1109. 

Application  of  doctrine  of  laches.  — 
Where  to  all  intents  and  purposes  a  man- 
damus proceeding  against  a  state  officer  is 
made  to  play  the  part  of  an  action  against 
the .  state  to  enforce  a  claim,  and  the  claim 
is  a  stale  one,  the  equitable  doctrine  of 
laches  should  be  applied.  McRae  v.  Auditor 
General  (Mich.),  10-594. 

e.  Pleading  and  practice. 

Title  of  cause.  —  A  bill  for  mandamus 
ought  to  be  presented  in  the  name  of  the 
state,  but  this  has  not  generally  been  ob- 
served in  practice,  and  if  objection  should 
be  made  to  the  omission  the  court  would 
readily  allow  an  amendment.  Brown  r. 
Crystal  Ice  Co.   (Tenn.),  19-308. 

Sufficiency  of  petition  to  compel  is- 
suance of  corporate  stock.  —  A  petition 
for  a  writ  of  mandamus  to  compel  the  issue 
of  shares  of  corporate  stock,  which  alleges 
that  the  relator  has  paid  a  certain  amount 
to  the  defendant  corporation  for  a  certain 
number  of  shares  of  its  treasury  stock,  and 
has  demanded  a  certificate  for  such  shares 
from  the  corporation,  and  that  the  corpora- 
tion has  declined  and  refused  to  issue  such 
certificate,  but  which  fails  to  show  that  the 
particular  shares  in  question   have  any  pe- 
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culiar  or  greater  value  in  themselves  than 
any  other  like  number  of  shares  of  stock  in 
the  corporation,  or  that  the  corporation  is 
insolvent  or  unable  to  respond  in  damages 
for  the  conversion  of  the  stock,  or  that  its 
board  of  directors  has  authorized  the  secre- 
tary to  sell  the  stock  or  to  enter  into  any 
agreement  with  the  relator  to  sell  the  same 
for  the  amount  alleged  to  have  been  paid, 
does  not  disclose  a  state  of  facts  warranting 
the  issuance  of  a  writ,  and  should  therefore 
be  dismissed.  State  ex  rel.  Gleeson  v.  Jumbo 
Extension  Min.  Co.   (Nev.),  16-896. 

In  such  a  case,  where  the  petition  makes 
the  corporation  and  also  t.ie  individual  mem- 
bers of  its  board  of  directors  parties  defend- 
ant, and  each  of  the  defendants  interposes  a 
separate  demurrer,  entitled  in  the  same  man- 
ner as  the  petition,  an  objection  by  the  re- 
lator that  the  court  cannot  consider  such 
demurrers  because  there  is  no  appearance  on 
behalf  of  the  board  of  directors  is  without 
merit.  State  ex  rel.  Gleeson  v.  Jumbo  Ex- 
tension Min.  Co.    (Nev.),   16-896. 

Specific  averments  as  controlling 
general  averments.  —  In  an  action  of 
mandamus  to  compel  the  mayor  of  a  city  to 
recognize  the  relator  as  a  member  of  the 
common  council  of  the  city,  allegations  in 
the  petition  that  the  votes  in  the  city  elec- 
tion were  canvassed  and  that  another  than 
the  relator  was  declared  elected  to  the  oiBee 
of  councilman  and  received  the  certificate  of 
election  and  qualified  by  taking  the  official 
oath,  sufficiently  shows  that  such  other  per- 
son is  a  claimant  to  the  office  adverse  to  the 
relator,  notwithstanding  general  averments 
that  such  person  never  accepted  said  office 
or  made  any  claim  thereto,  the  rule  being 
that  specific  averments  of  fact  will  control 
general  averments  in  a  pleading.  Hoy  v. 
State  ex  rel.  Buchanan   (Ind.),  11-944. 

Manner  of  raising  objection  to  com- 
plaint or  petition,  —  In  a  jurisdiction 
where  the  code  system  of  pleading  obtains, 
the  defendant  in  mandamus  proceedings  may 
demur  to  the  complaint,  as  the  demurrer  per- 
forms the  office  of  a  motion  to  quash  the 
writ.  State  ex  rel.  Hawes  v.  Brewer 
(Wash.),  4-197. 

Objections  to  a  petition  for  mandamus 
should  be  raised  by  demurrer  or  answer, 
rather  than  by  motion  to  quash  the  citation 
for  the  writ.  State  ex  rel.  Gleeson  v.  Jumbo 
Extension  Min.  Co.   (Nev.),  16-896. 

Amendment  of  alternate  T^rit.  —  An 
alternative  writ  of  mandamus  may  be 
amended.  State  ex  rel.  Ellis  v.  Atlantic 
Coast  Line  R.  Co.    (Fla.),  12-359. 

Issuance  of  peremptory  irrit.  —  The 
mandatory  part  of  a  writ  of  mandamus 
should  conform  to  the  allegations  of  the  writ, 
and  it  should  not  in  general  require  more  to 
be  done  than  is  justified  by  the  allegations  of 
the  writ.  Where  the  mandatory  part  of  the 
writ,  taken  with  its  allegations,  is  not  so 
definite  and  specific  that  its  performance  can 
be  readily  enforced  by  the  court,  a  peremptory 
writ  will  not  be  issued.  State  ex  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Co.  (Fla.),  12-359. 
When  the  court  will  not  enforce  the  man- 


date of  an  alternative  writ  as  it  is  framed, 
a  peremptory  writ  will  not  issue  thereon, 
since  the  writ  must  be  enforced  as  a  whole  if 
at  all.  State  ew  rel.  Ellis  v.  Atlantic  Coast 
Line  R.  Co.   (Fla.),  12-359. 

f.  Evidence. 

Burden  of  proof.  —  Where  u  private  re- 
lator seeks  to  compel  by  mandamus  a  public 
official  to  perform  an  alleged  duty,  the  bur- 
den is  on  him  to  show  that  he  has  performed 
every  prerequisite  condition  necessary  to 
compel  such  action,  and  that  it  has  been  re- 
fused by  the  public  official,  and  such  showing 
must  be  made,  whether  the  duty  to  be  per- 
formed is  ministerial  or  discretionary. 
Stegmaier  v.  Goeringer   (Pa.),  11-973. 

If  the  relator  in  an  action  for  a  writ  of 
mandamus  refuses  to  produce  evidence  in 
support  of  the  allegations  of  his  petition  on 
the  ease  being  called  for  trial,  the  case 
should,  on  motion  of  the  respondent  be  dis- 
missed; but  the  respondent,  by  assuming  the 
burden  and  introducing  evidence  in  support 
of  his  defense,  waives  the  error,  and  the  case 
must  then  be  determined  on  the  evidence. 
Vermillion  v.  State  ex  rel.  Englehardt 
(Neb.),  15-401. 

Sufficiency  of  evidence  of  lacbes.  — 
Evidence  reviewed,  in  a  mandamus  proceed- 
ing, and  held  insufficient  to  show  that  the 
relator  had  been  guilty  of  such  laches  as  to 
bar  his  right  to  the  writ,  and  insufficient  to 
show  that  the  relator's  delay  had  caused 
prejudice  to  the  defendant  or  to  the  rights 
of  other  interested  persons.  Duke  v.  Turner 
(U.  S.),  9-842. 

g.  Appeal  and  error. 

Reversal  for  urant  of  proper  parties. 

—  An  appellate  court  will,  upon  its  own  mo- 
tion, reverse  a  judgment  granting  a  writ  of 
mandamus  where  it  appears  from  the  record 
that  the  person  whose  rights  were  adjudi- 
cated by  such  judgment  was  not  made  a 
party  respondent  to  the  proceeding  in  the 
trial  court.  Powell  r.  People  ex  rel.  Hed- 
rick   (111.),  2-551. 


MANDATE. 

See  Appeal  and  Error,  21. 
Disobedience    of    mandate    as    contempt    of 
court,  see  Contempt,  1  e. 


MANDATORY  INJUNCTIONS. 

See  Injunctions,  1  a. 

MANDATORY   STATUTES. 

See  Labob  Laws,  2. 

MANSLAUGHTER, 

See  Homicide, 
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MANUFACTURES. 

Disparaging    quality    of    manufactures,    see 

Libel  and  Si-andee,  2  j. 
Measure  of  damages  for  breach  of  contract 

in  respect  to  goods  to  be  manufactured, 

see  Sales,  5  d  (3). 
Power  to  prohibit  rhanufaeture  of  intoxioiCt- 

ing  liquors,  see  Intoxicating  Liquobs, 

3  a. 
Kegulating  manufacture  of  articled  of  f6od> 

see  Food. 
Regulatiiig  manufacture  of  clothing  in  tene- 
ment houses,  see  Health,  2  b. 


MANUFACTTTREBS. 

Gas  company  as  manufacturer  within  license 
tax    law,     see     Gas     and    Gas     Coiil- 

PANIES,    3. 
Liability  for  Explosion  of  manufactured  arti- 
ok,  see  Explosions  and  Explosives,  2. 


MANUFACTURING  CORPORATIONS. 

See  Bankbuptcy,  2. 


MANURE. 

Right  of  lessee  of  farm  to  remove  manure, 
see  Landloed  and  Tenant,  5  e. 


MANUSCRIPT. 

Unlawful  use  of,  see  Copyright. 

MAPS. 

Admissibility  of  maps  in  evidence,  see  En- 

DENOE,  9  b    (1). 
Filing    map     as     dedication     of     land,     see 

Levees. 
Filing  map  as  location  of  railroad,  see  Rabi- 

BOADS,  2  a. 
Showing  place  of  crime,  see  Cbiminal  Law, 

6  n  (1). 

MARGINS. 

Ownership  of  stock  purchased  on  margin,  see 

Bbokebs,  3. 
Purchase  and  sale  of  stock  on  margins^  see 

Gaming  and  Gaming  Houses. 

MARINE  INSURANCE. 

See  Insurance,  6. 

MARITIME  LAW. 

See    Admiealtt;    Collisions;    Ships    and 
Shipping. 


MARK. 


See  Siqnatubb. 


MARKET  QUOTATIONS. 

Abandonment  of,  see  Abandonment. 
Admissibility   in  evidence,   see   Evidence,  9 
b   (1). 


MARKETS. 

Fish    market    as   nuisEince,    see    I^UISaNCeS, 
1  b. 


MARKET  VALUE. 

I)iminution  of  market  value  as  element  of 

dainage,  see  Damages,  9  d. 
Measure     of     damages     for     conversion,     see 

Bailment,  3. 
Nature  of  damages  in  condemnation  procee'd- 

iiig,  see  Eminent  Etomain,  7  c.  (1). 


MARKSMAN. 


of 


See  SlONATDBE. 


MARRIAGE. 

1.  NATtJBE  AND  Validity  or  Mabbiage 

CONTBACt,    1099. 

a.  Nature,  1099. 

b.  Validity,  1099. 

2.  EviDENci:  OF  Mabbiage,  1100. 

a.  In  general,  1100. 

b.  Presumptions     and     burden 

proof,  llOtl. 

c.  Sufficiency,  1100, 

3.  Annulment  of  Mabbiage,  1100. 

a.  Grounds  for  annulment,  1100. 

b.  Parties,  1101. 

c.  Pleading^  1101. 

See  Bigamy;  Husband  and  Wife;  Mis- 
cegenation. 

Alimony  in  suit  for  annulment,  see  Alimony 
and  SpiT  Money,  3  b;  4  c. 

Breach  of  promise,  see  Bbeach  of  Pbomise 
OF  Mabbiage. 

Ctontraets  in  restraint  of  marriage,  see  Bills 
and  Notes,  2;  Contbacts,  4  a. 

Counsel  fees  in  suit  for  annulment,  see  Ali- 
mony AND  Suit  Money,  3  b. 

Devise  in  restraint  of  marriage,  see  Wills, 
.9  b- 

Discontinuance  of  bastardy  proceeding  as 
consideration  for  promise  to  marry,  see 
Bastabdy. 

Effect  of  marriage  as  emancipation  of  child, 
see  Pabent  and  Child,  7. 

Enforcement  of  antenuptial  contracts,  see 
Specific  Pebfokmance,  3  a. 

Impairment  of  prospect  of  marriage  as  ele- 
ment of  damage,  see  Damages,  9  c. 
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Marriage  brokage  contracts,  see  Contkaots, 

i  a. 
Prerequisite    to    allowaiioe    of    alimony,    see 

Alimony  and  Suit  Money,  3  d. 
Proof    of    marriage    in    divorce    actions,    see 

Divorce. 
Proof  of  marriage  in  prosecution  for  statu- 
tory rape,  see  Rape,  2  d   (3). 
Revocation  of  will  by   marriage,  see  Wills, 

6  b    (7). 
Subsequent    marriage    of    parties    as    defense 

to  rape,  see  Rape,  2  b. 
What  law  governs  as  to  capacity  of  parties, 

see  Conflict  of  Laws,  3  d   (4). 

1.  Natube  and  Validity  of  Mabbiage 
contbact. 

a.  Nature. 

In  general.  —  Marriage,  though  defined 
by  the  law  as  a  civil  contract,  differs  from 
all  other  contracts  in  its  consequences  to  the 
body  politic,  and  for  that  reason  in  dealing 
with  such  contract  or  with  the  status  result- 
ing therefrom,  the  state  is  always  a  party 
whose  interest  must  be  taken  into  account. 
Willits  V.  Willits   (Neb.),  J4-883. 

b.  Validity. 

Common-law  marriage.  —  In  the  ab- 
sence of  a  legal  impediment,  the  only  essen- 
tial of  a  valid  marriage  in  Nebraska  is  the 
free  consent  of  the  parties  to  live  together 
in  the  marriage  relation.  Eaton  v.  Eaton 
(Neb.),  1-199. 

Where  a  marriage  contracted  in  good  faith 
is  void  because  of  a  legal  impediment,  the 
parties  may,  after  the  impediment  has  been 
removed,  become  lawfully  united  by  continu- 
ous cohabitation.  Eaton  v.  Eaton  (Neb.), 
1-199. 

Sufficiency  of  religious  ceremony.  — 
A  man  and  a  woman  competent  to  marry 
went  through  the  marriage  ceremony  before 
a  Catholic  priest  and  three  witnesses,  intend- 
ing to  marry;  and  the  priest  made  on.  the 
marriage  record  of  his  church  an  entry  re- 
citing that  in  view  of  a  license  issued  by  the 
clerk  of  court  he  had  in  the  presence  of  the 
witnesses  required  by  law  received  the  free 
and  mutual  consent  of  marriage  between  the 
parties,  and  had  given  them  the  nuptial  bene- 
diction, and  caused  them  and  the  witnesses  to 
sign  "  the  present  act  of  marriage."  The 
parties  had  already  married  before  a  justice 
of  the  peace,  or  rather  gone  through  the 
forms  of  a  marriage,  since  the  woman's  first 
husband  was  then  still  living;  and  tlje  priest 
was  under  the  impression  that  said  marriage, 
although  no  marriage  in  the  eye  of  the  Catho- 
lic church,  yet  was  valid  in  the  eye  of  the 
civil  law,  and  that  therefore  the  ceremony 
before  him  was  intended  to  be  merely  a  re- 
ligious marriage;  hence  he  acted  under  the 
same  license  which  had  done  service  for  thp 
other  marriage,  and  did  not  send  to  the  clerk 
of  court  a  certificate  of  _  marriage  signed  by 
three  witnesses,  as  required  by  law;  and  he 
caused  his  own  record  to  be  signed  by  only 
two  of  the  witnesses,  no  greater  number  be- 


ing required  for  a  church  record.  In  a  suit 
contesting  the  will  of  the  husband  in  favor 
of  his  wife  as  made  in  favor  of  a  mere  con- 
cubine, held,  that  the  ceremony  before  the 
f>riest  was  a  marriage,  and  not  a  mere  bless- 
ing of  the  null  and  void  marrisige  before  the 
justice  of  tlie  peace.  Landry  v.  Bellanger 
(La.),  14-952. 

Marriage  by  person  under  age  of 
consent.  —  Where  one  of  the  parties  to  a 
marriage  is  under  the  age  of  consent  but  is 
at  common  law  competent  to  contract  a  mar- 
riage, the  marriage  is  not  void  but  merely 
voidable,  and  until  annulled  by  a  judicial 
decree  is  valid  for  all  civil  purposes.  Wil- 
lits V.  Willits    (Neb.),   14-883. 

Marriage  by  minor  xrithont  consent 
of  parebt.  —  A  marriage  entered  into  by 
a  female  of  the  age  of  fourteen  years  is  not 
invalidated  by  the  fact  that  neither  of  her 
parents  have  consented  thereto,  either  in 
wi'iting  or  6'therwise,  and  that  the  written 
consent  purporting  to  be  signed  by  her 
mother,  upon  which  the  license  was  issued; 
was  in  fact  drawn  up  and  signed  hf  the 
minor  herself  without  the  mother's  knowl- 
edge or  consent.  A  party  who  obtailiS*  the 
issuance  of  a  marriage  license  by  fraud  or 
forgery  is  liable  tb  punishment,  but  the  mar- 
riage is  not  invalidated  thereby,  unless  the 
statute  expressly  so  declares.  Matter  of 
Hollopeter    (Wash.),    17-9'1. 

Marriage  without  license  required 
by  statute.  —  A  marriage  which  is  cele- 
brated publicly  by  a  minister  of  the  gospel 
and  is  consummated  by  subsequent  ^  Cohabi- 
tation lasting  for  d  period  of  several  months 
is  valid  as  a  common-law  marriage,  and  is 
not  invalidated  by  the  failure  of  the  coil- 
tracting  parties  to  procure  a  license,  whisre 
the  statute  requiring  a  license  does  not  posi- 
tively declare  that  a  marriagfe  without  jt 
license  shall  be  void,  but  merely  provides  a 
penalty  for  its  violation.  Snuffer  V.  Karr 
(Mo.),  7-780.         ' 

Marriage  by  diT«rced  person.  —  The 
statute  which  incapacitates  a  divoi'oed  per- 
son from  contracting  a  valid  marriage  while 
the  judgment  divorcing  him  is  subject  to 
possible  reversal  is  preventive  and  not  merely 
repressive.     Eaton   v.  Eaton    (Neb,),  1-199. 

One  who  has  been  released  frpro  wedlocjv 
by  a  judicial  decision  is  not  pernaitted  to 
hope  that  if  he  marry  again  in  violation  qf 
the  sta,tut6,  the  marriage  will  be  valid  un- 
less the  decision  is  reversed.  Eaton  v.  Eaton 
(Neb.),  1-199. 

Marriage  by  divorced  person  with 
accomplice  in  adultery.  —  A  marriage  be- 
tween one  who  has  been  divorced  for  adul- 
tery and  the  accomplice  in  such  adultery  ia 
absolutely  and  incurably  null,  and  produces 
no  civil  effects,  if  the  accomplice  was  aware 
of  the  status  of  the  other  party  when  the 
adultery  was  committed.  Suooesaian  of 
Gahisso   (La.),  13-574. 

Where  the, petition  for  divorce  apecifioaUy 
charge?  adultery  and  concubinage  between 
the  defendant  and  a  named  accomplice,  as  th* 
sole  ground  upon  which  the  judgment  prayei} 
for  could  he  rendered,  and  the  judgment  of 
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final  divorce  recites  that  it  was  rendered 
after  due  proof,  though  the  evidence  be  not 
preserved,  the  identification  of  tlie  accom- 
plice is  complete,  for  all  the  purposes  of  the 
Louisiana  Civil  Code,  art.  161,  prohibiting 
and  declaring  null  marriages  between  per- 
sons who  are  divorced  for  adultery  and  their 
accomplices  in  such  adultery.  Succession  of 
Gabisso   (La.),  12-574. 

Foreign  marriage.  —  The  rule  that  mar- 
riages, valid  where  made,  are  valid  every- 
where, is  subject  to  exceptions,  one  of  which 
is  that,  where  a  resident  and  citizen  of  one 
state  goes  into  another,  and  there  contracts 
marriage  prohibited,  from  considerations  of 
public  policy  and  good  morals,  by  the  law  of 
his  domieil,  such  law  cannot  successfully  be 
invoked  in  support  of  the  marriage  so  con- 
tracted, or  of  claims  predicted  upon  the  va- 
lidity thereof.  Succession  of  Gabisso  (La.), 
12-574. 

Aider  of  void  marriage  by  prescrip- 
tion. —  Prescription  cannot  be  successfully 
invoked  in  aid  of  a  marriage  void  ab  initio, 
and  at  all  times,  as  in  contravention  of  pub- 
lic policy  and  good  morals.  Succession  of 
Gabisso   (La.),  12-574. 

2.  Evidence  or  Mareiage. 

a.  In  general. 

In  a  wife's  action  for  divorce,  where  the 
defendant  sets  up  the  defense  that  he  is  not 
the  complainant's  husband,  actual  marriage 
is  established  by  evidence  that  the  parties 
were  formally  married  under  the  belief  that 
the  wife's  first  husband  was  dead;  that 
shortly  thereafter  the  wife  procured  a  di- 
vorce from  the  first  husband;  and  that  after 
such  divorce  the  wife  and  the  second  hus- 
band continued  to  live  together  for  many 
years  with  the  intention  of  living  as  man 
and  wife  and  under  the  common  belief  that 
they  were  lawfully  such,  and  that  the  first 
husband  was  dead,  though  the  first  husband 
was  in  fact  alive  at  the  time  of  the  second 
marriage.  Chamberlain  v.  Chamberlain  (N. 
J.),  6-483. 

b.  Presumptions  and  burden  of  proof. 

Presumption  of  validity. —  A  marriage, 
when  shown  to  have  been  entered  into  in  due 
form  of  law,  is  clothed  with  every  presump- 
tion of  validity.  If  its  validity  is  attacked, 
the  burden  of  proving  the  invalidity  is  upon 
the  party  attacking  it,  and  if,  in  assuming 
this  burden,  it  becomes  necessary  for  such 
party  to  prove  a  negative  he  must  do  so. 
Maier  v.  Brock  (Mo.),  17-673. 

The  above  rule  applies  in  favor  of  the 
validity  of  a  second  or  other  subsequent  mar- 
riage as  against  a  prior  marriage,  and,  con- 
sequently, where  the  wife  by  the  first  mar- 
riage attacks  a  subsequent  marriage  by  the 
husband,  the  burden  of  proving  that  such 
first  marriage  has  not  been  dissolved  by  law 
rests  upon  her,  provided  the  subsequent  mar- 
riage is  shown  to  have  been  entered  into  in 
due  form  of  law.  Maier  v.  Brook  (Mo.), 
17-673, 


c.  Sufficiency. 

Bebnttal  of  presumption  of  validity, 

—  In  an  action  for  dower,  brought  by  the 
first  wife  of  a  decedent,  evidence  examined 
and  held  insufficient  to  overcome  the  pre- 
sumption arising  from  a  subsequent  marriage 
of  the  decedent,  that  the  first  marriage  had 
been  legally  dissolved.  Maier  r.  Brock 
(Mo.),  17-673. 

Under  Nebraska  statute.  —  Evidence 
reviewed  in  an  action  to  construe  a  will,  and 
held  insufficient  to  establish  the  existence  of 
a  marriage  within  the  meaning  of  the  Ne- 
braska statute  providing  that  "  marriage  is 
considered  a  civil  contract."  Brisbin  v. 
Huntington   (la.),  5-931. 

3.  Annitlment  of  Mabbiage. 
a.  Grounds  for  annulment. 

In  general.  —  Under  the  code  provisions 
of  West  Virginia  all  unlawful  marriages  are 
made  voidable  by  the  decree  of  a  court  of 
chancery.  Martin  v.  Martin  (W.  Va.),  1- 
612. 

Whether  an  equitable  suit  to  annul  a  mar- 
riage is  maintainable  for  causes  recognized 
by  the  statute  as  grounds  for  an  absolute  di- 
vorce, qumre.  Griffin  v.  Griffin  (Ga.),  14- 
866. 

Incestuous  marriage.  —  An  incestuous 
marriage  will  be  annulled  by  a  court  of  chan- 
cery at  the  instance  of  either  party,  though 
the  applicant  may  have  wilfully  entered  into 
the  same,  as  the  continuance  of  such  a  mar- 
riage is  contrary  to  good  morals  and  public 
policy.     Martin  v.  Martin    (W.  Va.),  1-612. 

Duress.  —  Marriage,  as  a  civil  contract, 
is  not  valid  where  the  parties  have  not  freely 
consented,  and  consent  is  not  free  where  it 
is  extorted  by  violence  or  threats.  A  mar- 
riage is  properly  annulled  where  the  consent 
of  the  complainant  was  procured  by  violence 
or  threats  of  such  a  nature  as  to  inspire  a 
just  fear  of  great  bodily  harm  in  a  mind  of 
ordinary  firmness.  Whether  the  violence  or 
threats  employed  in  a  particular  case  was  or 
were  of  such  a  nature  is  a  question  of  fact 
left  to  the  appreciation  of  the  judge  or  jury. 
Quealy  v.  Waldron    (La.),  20-1374. 

A  man  who  elects  to  stop  a  prosecution  for 
seduction  by  marrying  the  woman  alleged  to 
have  been  seduced,  and  giving  bond  for  her 
support,  pursuant  to  the  Georgia  Penal  Code, 
cannot  have  the  marriage  declared  void  as 
procured  by  duress.  Griffin  v.  Griffin  (Ga.), 
14-866. 

A  man  who  contracts  a  marriage  in  order 
to  escape  a  threatened  prosecution  for  bas- 
tardy, and  not  because  of  fear  of  bodily  in- 
jury from  the  woman's  relatives,  cannot  have 
the  marriage  annulled  for  duress.  Willits  ('. 
Willits   (Neb.),  14-883. 

Fraud.  —  In  an  action  for  the  annulment 
of  a  marriage  alleged  fraud  on  the  part  of 
the  defendant  in  falsely  representing  to  the 
plaintiff  prior  to  the  marriage  that  she,  the 
defendant,  was  entirely  cured  of  epilepsy  and 
had  had  no  attack  of  it  in  eight  years,  does 
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not  constitute  ground  for  an  annulment. 
Ljon  i;.  Lyon   (111.),  12-25. 

b.  Parties. 

Bight  of  parent  to  maintain  suit.  — 

Considering  the  policy  of  tlie  law  which  is 
to  sustain,  rather  than  abrogate,  the  mar- 
riage relation,  and  in  view  of  the  fact  that 
there  is  no  statute  permitting  a  parent  to 
maintain  an  action  to  annul  the  marriage  of 
a  child,  it  must  be  held  that  a  parent  cannot 
maintain  such  an  action.  Matter  of  Hol- 
lopeter   (Wash.),  17-91. 

c.  Pleading. 

Annnlment  of  foreign  marriage*  —  In 

an  action  for  annulment  tf  marriage,  where 
the  bill  does  not  charge  conduct  which  the 
court  of  the  forum  would  hold  fraudulent 
and  ground  for  an  annulment,  that  court 
will  not  assume  that  the  court  of  another 
state  where  the  marriage  was  contracted 
would  hold  such  conduct  fraudulent  and  suffi- 
cient ground  for  annulment.  Lyon  v.  Lyon 
(111.),  12-25. 


MARRIAGE   SETTLEMENTS. 

Disaffirmance  of  marriage  settlement  by  in- 
fant, see  Infants,  2  b  (1). 


MARRIED   IVOMEN. 

See  Husband  and  Wife. 
Privy  examination,  see  Acknowledgments. 
Right  to  maintain  bastardy  proceeding,  see 
Bastabdt. 


MARSHALING  ASSETS. 

Application  of  doctrine  to  defeat 
prior  equity.  —  The  doctrine  of  the  mar- 
shaling of  assets  for  the  protection  of  the 
common  debtor  as  well  as  of  the  creditors, 
is  of  equitable  origin  and  growth.  It  will 
be  extended  so  far  as  may  be  necessary  to 
protect  the  right  of  all,  but  an  extension  of 
it  will  be  withheld  when  the  manifest  result 
would  be  to  promote  a  subsequent  equity  into 
a  position  of  superiority  over  a  prior  equity, 
to  the  injury  of  the  holder  of  the  earlier.  The 
rule,  like  all  equitable  rules,  will  ilot  be  en- 
larged, or,  if  enlarged,  will  not  be  enforced, 
to  the  displacement  of  a  countervailing 
equity,  or  where,  for  any  special  reasons  it 
would  be  inequitable  to  enforce  it.  Nolan 
V.  Nolan  (Cal.),  17-1056. 

Application  of  doctrine  to  protect 
homestead.  —  A  debtor  who  has  mortgaged 
an  existing  homestead  will  be  heard,  upon 
a  marshaling  of  securities,  to  insist  that  re- 
course shall  be  had  last  to  the  homestead 
property;  and  a  lien  holder,  whose  security 
affects  the  homestead  with  other  land  will,  at 
the  instance  of  the  debtor,  be  compelled  to 
resort  first  to  the  other  lands,  even  though 


by  so  doing  the  security  of  still  other  cred- 
itors upon  such  other  lands  is  impaired  or 
destroyed.  This  principle,  however,  applies 
only  where  the  homestead  is  in  existence  at 
the  time  when  the  liens  of  the  creditors  at- 
tach, and,  consequently,  where  one  creditor 
has  a  mortgage  lien  on  two  parcels  of  land 
and  another  creditor  has  u,  vendor's  lien  on 
one  of  those  parcels,  the  common  debtor  can- 
not, by  virtue  of  an  after-declared  homestead 
upon  the  parcel  free  from  the  vendor's  lien, 
compel  the  creditor  holding  the  mortgage 
lien,  in  marshaling  securities,  first  to  exhaust 
tlie  security  upon  the  parcel  subject  to  the 
vendor's  lien,  when  the  result  will  be  the 
impairment,  if  not  the  destruction,  of  the 
creditor  holding  the  vendor's  lien.  Nolan  v. 
Nolan   (Cal.),  17-1056. 

In  such  a  case  as  that  above  considered,  it 
is  immaterial  that  the  homestead  is  declared 
by  the  debtor's  wife  instead  of  the  debtor 
himself.  A  declaration  made  upon  the 
separate  property  of  the  debtor  by  his  wife, 
after  the  liens  of  creditors  have  attached, 
can  have  no  higher  place  in  equitable  regard 
than  if  it  had  been  placed  upon  the  property 
by  the  debtor  himself.  Nolan  v.  Nolan 
(Cal.),  17-1056. 


MASONIC  ORPHAN  ASYLUM. 

Charitable  purpose,  see  Charities,  1. 


MASSES. 

Gift   for   masses   as   charitable  purpose,   see 
Chabities,  1. 


MASTER  AND  SERVANT. 

1.  Contkact  of  Hieing,  1103. 

a.  Creation  of  relation,  1103. 

b.  Duration,  1103. 

c.  Termination,  1103. 

(1)  Pursuant  to  contract,  1103. 

(2)  Death  of  servant,  1103. 

(3)  Discharge  of  servant,  1103. 

d.  Compensation,  1104. 

e.  >Performance  and  breach,  1106. 

2.  Validity     of     Statutory     Regula- 

tions, 1106. 

a.  Relating    to    payment    of    wages, 

1106. 

b.  Relating  to  discharge  of  servant, 

1106. 

c.  Relating    to    breach    of    contract, 

1106. 

d.  Abrogating     fellow-servant     rule. 

1107. 

3.  Liability  of  Master  fob  Injury  to 

Servant,  1107. 

a.  In  general,  1107. 

b.  Duty    to    furnish    safe    place    to 

work,  1108. 

c.  Duty   to   furnish    safe   machinery 

and  appliances,  1109. 
(1)    In  general,  1109. 
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<2)  Inspection  of  maehinety 
and  appliances,  1110. 

(3)  Question  of  law  or  fact, 
nil. 

d.  Duty  to  warn  and  instruct,  1111. 

<1)  In  general,  1111. 

(2)  Infants,  nil. 

(3)  Question    of    law    or    fact, 

1112. 

e.  Violation  of  statute,  1112. 

(1)  In  general,  1112. 

(2)  Safety  appliances,  1113. 

(3)  Employment      of      minor, 

1113. 

f.  Acts  of  vice  principals  and  fellow 

servants,  1114. 
(1)   Vice  principals,  11114. 

(a)  Who  are,  1114. 

(b)  Nature    of    liability, 

1115. 
<2)   Fellow  servants,   1115. 

(a)  Who  are,  1115. 

(b)  Nature    of   liability, 

1117. 

(c)  Effect     of     statutes, 

1118. 
<d)   Who      may      invoke 
doctrine,  1119. 
(3)  Dual  capacity,  1119. 

g.  Assumption  of  risk,  1119. 

(1)  Nature  of  doctrine,  1119. 

(2)  Risks  assumed,   1120. 

(a)  In  general,  1120. 

(b)  Incidents  of  employ- 

ment, 1121. 
<«)  Known  defects,  1121. 

(d)  Negligence    of    mas- 

ter, 1122. 

(e)  After  promise  to  re- 

pair, 1122. 

(3)  Question    of    law    or    fact, 

1123. 
h.  Contributory  negligence,  1124. 

(1)  In  general,  1124. 

(2)  Acts  constituting  contribu- 

tory negligence,  1124. 

(3)  Question    of.   law    or    fact, 

1125. 

1.  Proximate  cause,  1127. 

j.  Employers'  relief  associations, 
1127. 

k.  Limitation  of  liability  by  con- 
tract, 1128. 

1.  Liability  for  blacklisting  dis- 
charged employee,  1129. 

m.  English  Workmen's  Compensation 
Act,  1129. 

(1)  What    is    accident    arising 

from  employment,  1129. 

(2)  What  amounts  to  "serious 

and    wilful    misconduct " 
precluding  recovery,  1129. 

(3)  What   are   earnings   of  the 

employment,  1129. 
n.  Actions  to  enforce  liability,  1129. 

(1)  In  general,  1129. 

(2)  Pleadings,  1130. 

(3)  Evidence,  M3;2. 

(a)  Presumptions  and 
burden  of  proof 
1132. 


(b)  Admissibility,  1132. 

(c)  Sufficiency,   1134. 

(d)  Functions    of    court 

and  jury,  1135. 

(e)  Variance,  1136. 

(4)  Instructions,  1136. 

(5)  Appeal  and  error,  1137. 

4.  LlAKELETY    OF    MaSTEE    TO    ThIBD  PER- 

SONS   FOR    Acis    OF    Servant, 
1137. 

a.  Nature  of  liability,  1137. 

b.  Acts  within  scope  of  employment, 

1138.  .       ■ 

c.  Acts    outside    scope    of    employ- 

ment, 1138. 

d.  Services      rendered     servant     by 

third  person,  1139. 

5.  Joint  Liability  of  Master  and  Ser- 

vant TO  Third  Persons,  1139. 

6.  Responsibility      of      Master      fob 

Criminal  Act  of  Servant,  1139. 

7.  Liability  "of    Servant    to    Master, 

1139. 

8.  Interference  by  Third  Person  with 

Relation,  1139. 

Admissibility  of  admissions  by  employees, 
see  EVfflJBNCE,  1-0  d  ^(8). 

Competency  of  employee  as  juror  in  action 
^against  employer,  see  Jcry,  5  e. 

Crminial  liability  of  servant,  see  Food, 
6  a. 

Exemption  of  wages  from  execution,  see  Ex- 
ecutions, 5. 

Inducing  employees  to  break  contract,  see 
Conspiracy,  2. 

ladueijiig  master  to  discharge  servant,  see 
INIERPEBence    with    Contract    Reia- 

TIONS,   2. 

Inducing  servant  to  desert  master,  see  In- 
terference WITH  Contract  Rela- 
tione, 3. 

Interference  with  contracts  of  employment. 
See  Labor  Combinations,  5. 

Knowledge  of  servant  imputed  to  master,  see 
Animals. 

Law  governing  liability  of  master  for  in- 
juries   to    sfervant,    see     Oonfoot    op 

LA;WS,    6. 

Liability   for    acts   of   contractor,   see   Ikde- 

PjeNDENT    OON'MIACTORS. 

Liability  of  innkeeper  for  assaults  by  em- 
ployees on  guests,  see  Inns,  Boarding 
1  Houses,  and  Apartments,  6. 

Liability  of  landlord  for  injuries  to  tenant's 
employees  by  defective  condition  of 
premises,  see  Landlord  and  Tenant, 
5  h   (3). 

Liability  of  master  for  libel  by  servant,  see 
Libel  and  Slander,  4  c. 

Liaibility  «f  owner  of  automebile  for  acte  of 
chaufleur,  see  Motor  Vehicm;s,  3. 

Liability  of  shipowner  for  wrongful  discharge 
(Of  .seaman,  see  Seamen,  3  b. 

Occupation  of  premises  by  servant  as  creat- 
ing tenancy,  see  LANDLbRD  and  T5en- 
ANT,   1. 

Regulating  payment  of  wages,  see  CoNSTErtJ- 
TIONAL  Law,   15  a,  9.    ' 

Right  of  employee  to  witness  fees  in  litiga- 
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tion   by   master,   see   Witnesses,    1    b 

(1). 
Statutory  regulation  of  hours  of  labor,  see 

Laboe  Laws. 
Statutory   regulation    of   mining   operations, 

see  Mines  and  Minebals,  10. 

1.   Contract  or  Hiking. 

a.  Creation  of  relation. 

Belatlon  between  convict  laborer- 
and  contractor.  —  Under  '  tbe  Arkansas 
statute  providing  that  the  management  ajid 
discipline  of  convicts  hired  out  by  t>ie  state 
shall  remain  in  the  state,  the  relation  of 
master  and  servant  does  not  exist  between 
a  convict  and  a  railroad  company  to  \yhiol> 
his  labor  is  sold,  and  the  railroad  is  not 
liable  for  the  tortious  act  of  the  convict  re- 
sulting in  injury  to  another  employee,  even 
though  such  act  Is  coijimitted  on  Sunday 
when  the  convicts  are  allowed  pay  for  the 
work  done.  St.  Louis,  etc.,  R.  Co.  v.  Boyle 
(Ark.),  13-167. 

Person  borrowing  another'^  servant. 
—  One  who  borrows  another's,  servant  for  an 
occasional  service  assumes  the  duties  and 
liabilities  of  a  master  to  the  servant  during 
the  time  of  such  service.  Wyman  v.  Berry 
(Me.),  20-439. 

b.  Duration. 

Where  time  not  specified.  —  Where  a 
contract  of  employment  stipulates  that  the 
servant  shall  be  paid  at  a  certain  rate  per 
day,  but  does  not  specify  any  time  for  the 
duration  of  the  employment,  the  law  pre- 
sumes that  the  hiring  is  for  a  year.  Gould 
V.  McCrae   (Ont.),  8-279. 

Mutuality  of  obligation  as  to  dura- 
tion. —  A  contract  by  which  one  party  agrees 
to  employ  the  other  so  long  as  his  services 
are  satisfactory,  but  without  any  stipulation 
by  the  employee  to  serve  for  any  particular 
length  of  time,  lacks  mutuality  as  to  the 
duration  of  the  employment,  and  the  em- 
ployer may  therefore  terminate  it  at  any 
time.  Price  v.  Western  Loan,  etc.,  Cd. 
(Utah),  19-589. 

c.   Termination. 

(1)    Pursuant  to  contract. 

Contract  making  satisfaction  test.  — 

Where  an  employee  enters  into  a  written 
contract  with  his  employer  to  continue  at 
least  a  specified  number  of  years  if  he  proves 
himself  "  competent  and  satisfactory,"  and 
agrees  to  perform  all  the  duties  of  a  first- 
class  gardener  and  manager  of  his  employ- 
er's place  to  "  the  satisfaction  "  of  the  latter, 
he  is  subjept  to  be  discharged  if  the  employer 
is  dissatisfied;  and  this  is  not  dependent  on 
whether  there  are  reasonable  and  sufficient 
grounds  for  such  dissatisfaction.  Mackenzie 
V.  Minis., (Ga.),  16-723. 

Under  .a  contract  of  employment  tw  a 
definite  term  provided  the  ^U^i^s  of  the  em- 
ployment   are.  satisfactorily.,, performed,    the 


employer  has  the  absolute  right  to  discharge 
the  employee  whenever  he  becomes  genuinely 
dissatisfied  with  his  services  although  no 
valid  grounds  for  discharge  exist.  Corgan  v. 
George  F.  Lee  Coal  Co.   (Pa.),  11-838. 

A  person  whose  satisfaction  is  made  the 
test  Of  the  sufficiency  of  services  performed 
by  another  must  act  honestly  and  in  good 
faith  in  declaring  a  breach  of  the  contract. 
Sis  dissatisfaction  must  be  real,  and  not 
merely  pretended.  Mackenzie  v.  Minis  (Ga.), 
16-723. 

If  a  reasonable  ground  for  discharge  was 
required  in  such  a  case,  it  would  be  sufficient 
that  the  servant  has  borrowed  tools  belong- 
ing to  the  master  without  the  latter's  con- 
sent and  has  sold,  or  pretended  to  sell,  to 
himself  certain  articles  belonging  to  the 
master.  Even  though  authorized  to  sell  the 
articles,  his  authority  in  that  regard  would 
not  extend  to  a  sale  to  himself.  Mackenzie 
V.  Minis  (Ga.),  16-723. 

Bnle  requiring  notice  of  termination. 
—  A  manufacturing  company  or  companies 
may,  as  a  reasonable  rule,  require  the  em- 
ployees to  give  notice  before  leaving,  and  such 
a  rule  is  binding  upon  an  employee  who  en- 
ters the  service  with  knowledge  thereof.  Wil- 
lis V.  Muscogee  Mfg.  Co.   (Ga.),  1-472. 

(2)    Death  of  servant. 

Implied  condition.  —  Every  contract  for 
personal  services  is  subject  to  the  implied 
condition  that  the  party  agreeing  to  perform 
the  services  shall  be  alive  at  the  time  set 
for  performance,  and,  consequently,  if  such 
party  dies  before  the  services  have  been  fully 
performed,  his  estate  is  not  ordinarily  liable 
in  damages  because  of  the  untimely  termina- 
tion of  the  contract.  If,  however,  the  ser- 
vices have  been  paid  for  in  advance,  the  es- 
tate of  the  deceased  is  liable  to  refund  the 
unearned  portion  of  the  consideration.  Men- 
denhall  v.  Davis   (Wash.),  17-179. 

Recovery  of  damages.  —  In  such  a  ease, 
if  the  defendant  is  able  to  show  that  his  con- 
tract with  the  plaintiff's  intestate  was  more 
favorable  than  he  could  have  made  with  an- 
other _  person  equally  skilled  and  competent, 
the  difference  is  the  measure  of  his  damages, 
and  he  is  entitled  to  counterclaim  the  same 
against  the  plaintiff's  demand.  Mendenhall 
■».  Davis  (Wash.),  17-179. 

In  an  action  by  the  administrator  of  a  de- 
cedent, on  a  promissory  note,  it  is  a  good  de- 
fense that  a  part  of  the  consideration  for  the 
note  consisted  of  the  agreement  of  the  plain- 
tiff's intestate  to  render  personal  services  to 
the  defendant,  and  that  tlje  plaintiff's  intes- 
tate died  before  the  services  had  been  fully 
performed.  Mendenhall  v.  Davis  (Wash ) 
17-179. 

(3)   Discharge  of  servant. 

Immoral  conduct.— In  an  action  brought 
by  a  servant  against  his  master  to  recover 
for  an  alleged  wrongful  discharge, '  where  the 
.evidence  shows  that  the  plaintiff  was  em- 
ployed by  the  defendant  to  a=sist  him  ip  his 
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business  of  sheep  ralsijig,  and  lived  in  a 
house  owned  by  the  defendant,  near  tlie  lat- 
tei's  dwelling  house;  that  during  the  de- 
fendant's frequent  absences  from  home  the 
plaintiff  was  left  in  charge  of  the  business, 
and  at  such  times  was  often  in  the  defend- 
ant's house,  of  which  the  defendant's  wife 
and  daughter  and  other  children  and  a  maid 
servant  were  inmates;  that  about  a  month 
prior  to  his  discharge  the  plaintiff  boasted 
to  defendant  of  indecent  and  immoral  con- 
duct on  his  (plaintiff's)  part,  occurring  some 
years  before;  that  he  had  previously  made 
the  same  statement  to  a,  neighbor  of  the  de- 
fendant, who  communicated  them  to  the  lat- 
ter; and  that  the  making  of  these  statements 
was  the  cause  of  the  plaintiff's  discharge, 
the  defendant  is  entitled  to  a  dismissal  of 
the  action,  the  plaintiff's  discharge,  under 
such  circumstances,  being  justified.  In  such 
a  case  it  is  no  exculpation  of  the  servant 
that  the  indecent  conduct  was  an  isolated 
act,  occurring  several  years  before,  the  mas- 
ter's knowledge  being  recent.  Denham  v. 
Patrick    (Can.),  17-358. 

It  seems  that  in  the  case  of  a  household 
servant,  or  one  who  has  access  freely  to  the 
household,  any  moral  misconduct  (not  of 
trivial  character)  will  justify  his  discharge. 
(Per  Boyd,  C).  Denham  t;.  Patrick  (Can.), 
17-358. 

'Waiver  of  right  to  discharge.  —  It  is 
a  question  of  fact  whether  an  employer 
waives  his  right  to  discharge  an  employee 
by  retaining  him  in  service  after  knowledge 
of  such  acts  of  disobedience  and  misconduct 
as  would  justify  his  discharge.  Batchelder 
V.  Standard  Plunger  Elevator  Co.  (Pa.),  19- 
875. 

d.    Compensation. 

As  dependent  on  estimate  of  cost.  — 

An  architect  employed  to  prepare  plana  and 
specifications  for  a  building  to  cost  an  esti- 
mated sum  may  be  entitled  to  compensation 
if  the  cost  of  erecting  such  building  in  ac- 
cordance with  such  plans  and  specifications 
is  reasonably  near  or  reasonably  approxi- 
mates such  sum.  Williar  v.  Nagle  (Md.), 
16-982. 

In  such  a  case  the  question  of  reasonable- 
ness should  ordinarily  he  submitted  to  the 
jury.  But  where  it  appears  that  the  esti- 
mated cost  of  the  building  was  ninety  thou- 
sand dollars  and  that  the  lowest  bid  under 
the  plans  and  specifications  was  one  hundred 
and  twenty-five  thousand  dollars,  the  court 
may  properly  declare  that  as  a  matter  of  law 
the  cost  does  not  reasonably  approximate  the 
estimated  amount,  and  that  the  architect 
cannot  recover.  'Williar  v.  Nagle  (Md.),  16- 
982. 

In  an  action  by  an  architect  to  recover 
compensation  for  preparing  plans  and  speci- 
fications for  a  building  to  cost  an  estimated 
sum,  it  is  error  to  instruct  the  jury  to  the 
effect  that  the  plaintiff  is  entitled  to  recover 
unless  there  was  an  express  agreement  that 
there  should  be  no  compensation  if  the  cost 
of  erecting  the  building  in  accordance  with 
such  plans  and   specifications  should   exceed 


the  estimated  sum.     Williar  i;.  Nagle   (Md.), 
16-982. 

Such  instruction  is  not  modified  by  a  cor- 
rect instruction  granted  on  behalf  of  the  de- 
fendant to  the  effect  that  there  is  an  implied 
condition  in  such  a  contract  of  employment 
that  there  shall  be  no  compensation  if  the 
cost  of  erecting  the  building  in  accordance 
with  the  plans  and  specifications  shall 
greatly  exceed  the  estimated  cost.  The  two 
■instructions  are  conflicting  and  are  calcu- 
lated to  mislead  the  jury.  Williar  v.  Nagle 
(Md.),  16-982. 

In  such  an  action  there  is  no  reversible 
error  in  rejecting  a  prayer  that  the  jury 
shall  find  for  the  defendant  if  they  find  that 
there  was  an  agreement  or  understanding  be- 
tween the  parties  that  the  services  should 
not  be  paid  for  unless  the  building  could  be 
erected  according  to  such  plans  and  speci- 
fications for  a  sum  not  exceeding  the  esti- 
mated amount,  where  such  prayer  does  not 
submit  to  the  jury  the  question  whether  such 
building  could  be  erected  for  such  amount, 
there  being  no  admission  by  the  plaintiff 
that  the  lowest  bid  was  greatly  in  excess  of 
such  amount.  Williar  i;.  Nagle  (Md.),  16- 
982. 

Rendition  of  estra  services.  —  All  ser- 
vices rendered  by  an  employee  during  the 
period  of  employment  which  are  similar  in 
nature  to  the  regular  duties  are  presumed 
to  be  covered  by  the  regular  salary,  except 
upon  proof  of  an  agreement  for  extra  com- 
pensation.   Jerome  v.  Wood   (Colo.),  12-662. 

An  express  contract  for  additional  compen- 
sation for  alleged  extra  services  rendered  by 
an  employee  working  for  monthly  wages,  is 
not  proven  by  testimony  of  the  employee 
that  at  the  time  her  services  were  increased 
she  complained  to  the  employer  and  was  told 
by  him  that  if  she  would  remain  he  would 
"  make  it  all  right "  or  "  do  well "  by  her, 
when  it  appears  that  the  employee's  wages 
were  somewhat  increased  about  this  time, 
and  that  at  the  final  settlement  with  her  em- 
ployer, six  months  later,  she  made  no  de- 
mand for  extra  compensation,  nor  made  such 
demand  for  a  year  thereafter.  Jerome  v. 
Wood    (Colo.),  12-662. 

Where  a  person  is  employed  as  a  domestic 
servant  and  as  an  attendant  upon  the  invalid 
wife  of  the  employer,  increased  services  to 
the  invalid  due  to  a  change  in  the  treatment 
of  the  invalid  are  presumed  to  be  compen- 
sated by  the  employee's  regular  wages,  espe- 
cially where  such  wages  are  increased  at  or 
about  the  time  that  the  alleged  additional 
services  are  required  and  the  employee  re- 
mains in  the  employment  for  about  six 
months  thereafter  and  then  receives  wages 
agreed  upon  without  making  any  demand  for 
additional  compensation.  Jerome  v.  Wood 
(Colo.),   12-662. 

Statutory  regulation  of  mode  of 
payment.  —  Under  the  Indiana  statute  regu- 
lating the  time  and  mode  of  payment  of 
wages,  the  requirement  to  pay  semi-monthly 
becomes  mandatory  upon  an  employer  only., 
when  an  employee  to  whom  wages  are  due* 
and  owing  demands  such  payment;   and  the 
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right  of  the  employee  to  demand  the  semi- 
monthly amount  of  wages  then  due  is  a 
right  which  he  may  exercise  or  not  as  he 
chooses.  Seelyville,  Coal,  etc.,  Co.  v.  McGlos- 
Bon   (Ind.),  9-234. 

Under  a  statute  prohibiting  the  payment  of 
wages  for  labor  by  order  or  check  not  re- 
deemable in  cash,  a  money  judgment  cannot 
be  recovered  against  a  corporation  at  the 
suit  of  a  holder  of  checks  issued  by  it  and  re- 
deemable on  their  face  only  in  merchandise, 
where  it  does  not  appear  that  such  cheeks 
were  issued  in  payment  for  labor,  and  where 
the  corporation  stands  ready  to  redeem  in 
merchandise.  Johnson,  Lytic  &  Co.  v.  Spar- 
tan Mills   (S.  Car.),  1-409. 

e.  Performance  and  breach. 

In  general.  —  Evidence  reviewed,  in  an 
action  by  a  servant  to  recover  damages  for 
breach  of  his  contract  of  employment,  which 
was  indefinite  as  to  its  duration,  and  held 
to  be  insufficient  to  rebut  the  presumption 
that  the  hiring  was  for  a  year.  Gould  v. 
McCrae  (Ont.),  8-279. 

Assignment  of  inventions.  —  A  con- 
tract binding  an  employee  to  assign  to  his 
employer  all  inventions  made  by  him  during 
the  term  of  his  employment,  which  recites 
that  it  is  in  consideration  of  the  employ- 
ment, and  which  is  executed  and  delivered 
before  the  actual  commencement  of  the  em- 
ployment, is  supported  by  a  sufficient  consid- 
eration though  it  is  executed  several  days 
after  the  execution  of  the  contract  of  em- 
ployment. Mississippi  Glass  Co.  v.  Franzen 
(U.  S.),  6-707. 

In  a  suit  for  specific  performance  of  a  con- 
tract binding  an  employee  to  assign  to  his 
employer  all  inventions  made  by  him  during 
the  term  of  his  employment,  where  such  suit 
is  brought  by  the  employer  after  the  em- 
ployee has  enjoyed  the  benefits  of  the  con- 
tract for  a  period  and  has  voluntarily  quit 
the  employment,  the  defense  of  lack  of  mu- 
tuality cannot  be  set  up,  as  the  contract 
shows  reciprocity  of  obligation,  and  is,  more- 
over, an  executed  contract.  Mississippi  Glass 
Co.  V.  Franzen  (U.  S.)^  6-707. 

Evidence  reviewed  in  a  suit  to  compel  an 
assignment  of  letters  patent  under  a  contract 
binding  the  defendant  to  assign  to  the  com- 
plainant his  entire  interest  in  all  inventions 
and  discoveries  made  by  him  while  in  the 
complainant's  employ,  and  held  to  show  that 
the  inventions  in  controvert  were  made  by 
the  defendant  during  the  term  of  his  employ- 
ment with  the  complainant.  Mississippi  Glass 
Co.  v.  Franzen  (U.  S.),  6-707. 

Disclosure  of  trade  secrets  of  master. 
—  The  relation  between  a  corporation  en- 
gaged in  the  business  of  prescribing,  manu- 
facturing, and  selling  eyeglasses,  and  an  op- 
tician in  the  employ  of  such  corporation  who 
examines  the  eyes  of  patrons,  prescribes 
glasses,  and  makes  records  of  the  cases  ex- 
amined and  treated,  is  confidential;  and 
where  such  employee  surreptitiously  copies 
the  names  and  addresses  of  a  great  number 
of  the  company's  patrons  from  its  records, 
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and,  after  leaving  its  employment,  sends  cir- 
cular letters  to  persons  whose  names  and  ad- 
dresses he  has  thus  acquired,  soliciting  their 
patronage,  the  company  is  entitled  to  an  in- 
junction restraining  him  from  so  using  the 
names  and  addresses  in  question,  and  from 
disclosing  the  same  to  any  one  else.  Stev- 
ens &  Co.  V.  Stiles  (R.  I.),  17-140. 

A  court  of  equity  will  restrain  a  person 
from  disclosing  trade  secrets  which  have 
come  to  his  knowledge  while  in  the  confiden- 
tial employment  of  another  person;  and  it  is 
not  necessary  that  there  should  be  an  express 
contract  by  the  employee  not  to  disclose  such 
secrets,  if  such  agreement  may  fairly  be  im- 
plied from  the  circumstances  of  the  case  and 
the  relation  of  the  parties.  Stevens  &  Co. 
V.  Stiles   (R.  I.),  17-140. 

Where  the'  injunction,  granted  in  such  a 
case  does  not  restrain  the  defendant  gen- 
erally from  entering  into  competition  with 
the  plaintiff,  the  defendant  cannot  complain 
that  such  injunction  is  unwarranted  on  the 
ground  that  there  was  no  agreement  that  he 
would  not  enter  into  competition  with  the 
plaintiff  in  case  he  left  its  employ.  Stevens 
&  Co.  V.  Stiles  (R.  I.),  17-140. 

In  such  a  case  it  is  no  defense  to  the  em- 
ployer's action  for  an  injunction,  that  the 
only  names  copied  and  used  by  the  defend- 
ant were  those  of  customers  whom  the  de- 
fendant had  personally  examined.  What  is 
done  by  a  servant  in  the  course  of  his  em- 
ployment is,  in  the  legal  sense,  done  by  the 
master  himself,  and  the  servant  has  no  more 
right  to  copy  records  made  by  himself  than 
to  copy  any  other  records  of  tlie  master  to 
which  he  has  access.  Stevens  &  Co.  v.  Stiles 
(R.  I.),  17-140. 

Change  of  position  of  servant.  —  A 
contract  employing  one  as  manager  of  a 
sales  department  is  violated  by  the  master 
in  reducing  a  servant  to  a  sales  clerk. 
Cooper  V.  Stronge  and  Warner  Co.  (Minn.), 
20-663. 

Waiver  of  breach.  —  Where  a  traveling 
salesman  agrees  with  his  employers  that  they 
are  to  keep  part  of  his  salary  as  a  guaranty 
for  the  faithful  performance  of  his  contract 
of  employment,  and  upon  his  buying  a  simi- 
lar business  during  the  life  of  the  contract 
his  employers  discharge  him,  retaining  a 
portion  of  his  wages,  in  an  action  by  the 
salesman  for  commissions  and  also  the  wages 
so  retained,  the  question  as  to  whether  the 
defendants  have  waived  any  claim  on  ac- 
count of  the  plaintiff's  conduct  being  in- 
volved, the  right  of  the  plaintiff  to  recover 
the  wages  withheld  should  be  submitted  to 
the  jury.    Schultz  i).  Fort  (la.),  12-428. 

Snocessive  actions  for  broach.  —  Suc- 
cessive actions  against  the  master  for  wages 
accruing  after  a  wrongful  discharge  of  a 
servant  cannot  be  maintained,  and  a  recovery 
in  one  such  action  is  a  bar  to  any  further 
recovery  for  a  breach  of  the  contract  of 
employment.  Carmean  v.  North  American 
Transportation,    etc.,    Co.    (Wash.),    13-110. 

Duty  to  minimize  damages.  —  An  em- 
ployee who  has  been  wrongfully  reduced  in 
his  position  by  his  employer  in  violation  of 
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his  contract  is  required  to  be  reasonably 
diligent  in  seeking  employment  of  a  similar 
character  to  that  contracted  for.  Copper  v. 
Stronge  &  Warner  Co.    (Minn.),  20-663. 

By  "  other  employment "  as  used  in  the 
rule  making  it  tne  duty  of  a  servant  dis- 
charged in  violation  of  a  contract  of  hiring 
to  seek  "  other  employment,"  is  meant  em- 
ployment of  a  character  such  as  that  in 
which  he  was  employed,  or  not  of  a  more 
menial  kind.  Cooper  v.  Stronge  &  Warner 
Co.   (Minn.),  20-663. 

Measure  of  damages.  —  Where  a  con- 
tract of  employment  between  a  manufacturer 
and  a  workman  provides  that  the  servant 
shall  be  paid  by  piece  work  and  that  he 
shall  not  quit  or  be  discharged  without  giy- 
ing  or  receiving  notice,  there  is  an  implied 
undertaking  that  when  the  master  terminates 
the  employment  because  of  his  inability  to 
run  the  works  at  a,  profit,  he  shall  provide 
the  servant  with  a  reasonable  amount  of 
work  up  to  the  expiration  of  the  time  speci- 
fied in  the  notice  to  quit,  notwithstanding 
the  existence  of  ?.n  alleged  custom  to  the 
contrary;  and  the  measure  of  damages  for 
the  breach  of  such  implied  agreement  is  the 
average  amount  of  the  servant's  earnings 
prior  to  the  stoppage  of  the  works.  Devonald 
r.  Eosser  (Eng.),  6-230. 

A  manager  of  his  employer's  business,  who 
is  to  receive  a  fixed  salary  as  well  as  com- 
missions on  the  business  done  by  him,  may, 
in  an  action  for  being  wrongfully  dismissed 
before  the  expiration  of  his  contract  of  em- 
ployment, recover,  in  addition  to  his  salary 
for  such  unexpired  period,  such  commissions 
as  in  the  opinion  of  the  jury  he  would  have 
earned  had  he  been  allowed  to  manage  the 
business  during  such  period.  Addis  v.  Gram- 
ophone Co.   (Eng.),  16-98. 

In  such  action  the  jury  cannot  consider, 
in  aggravation  of  the  plaintiff's  damages, 
the  manner  of  his  dismissal,  the  injury  to 
his  feelings,  or  the  loss  he  may  sustain  from 
the  fact  that  the  dismissal  of  itself  makes 
it  more  difijcult  for  him  to  obtain  other  em- 
ployment. Addis  V.  Gramaphone  Co.  (Eng.), 
16-98. 

2.  Validity  of  Statdtobt  Regulation 
a.  Relating  to  payment  of  wages. 

Time  and  medium  of  payment.  —  The 

Indiana  statute  requiring  employers  engaged 
in  certain  specified  classes  of  husiness  to 
pay  their  employees  at  least  semi-monthly  it 
such  payment  is  remanded,  and  further  re- 
quiring that  such  payment  shall  be  "in  law- 
ful money  of  the  United  States,"  is  a  valid 
exercise  of  the  legislature's  power  to  regu- 
late the  reasonable  payment  of  wages.  Seely- 
ville  Coal,  etc.,  Co.  v.  McGlosson  (Ind.),  9- 
234! 

The  provision  of  the  Indiana  statute  regu- 
lating the  time  and  mode  of  payment  of 
wages  that  an  .employer  who  shall  fail,  for 
ten  days  after  demand  for  serai-monthly  pay- 
ment hsis  been  made  by  an  employee,  to  pay 
the  wages  due  such  employee,  shall  be  liable 


fpf  ^  reasonable  attorney's  fee,  as  a  part  of 
the  damages  in  an  action  instituted  by  jthe 
cniployee  to  recover  the  wages  due  him,  is 
constitutional.  ^elyviUe  Coal,  etc.,  Co.  v. 
McGlosson   (Ind.h  9-234. 

The  provision  of  the  Indiana  statute  regvi- 
lating  the  time  and  mode  ot  .payment  of 
wages  that  ap  emplpyer  who  shajl  fail,  for 
ten  43y3  after  demand  for;  semi-monthly  pay- 
ment has  been  made  by  an  emplpygee^  to  pay 
the  wages  due  such  employ<ee,  .sha}!  be  liable 
to  "  a  penalty  of  one  dollar  for  each  succeed- 
ing day,  not  exceedipg  double  the  amount 
of  wages  due,"  is  constitutional.  SeelyviUe 
Goal,  etc.,  Co.  v.  McGlosson    (Ind.),  9-234. 

A  statute  providing  that  certaja  CjorpoEa.- 
tions  shall  pay  the  wages  of  their  employees 
within  a  certain  time  in  lawful  money  does 
not  deprive  a  railroad  corporation  or  the  per- 
sons who  compose  it  of  liberty  or  property 
without  due  process  of  law/ or  deny ■  to  them 
the  equal  protection  of  the  laws  or  infringe 
any  for  their  properly  rights  guaranteed.  .^ 
the  constitution  of  the  state'  of  Verpjonl. 
Lawrence  v.  Rutland  R.  Co.    (Vt.),  13-475. 

Creating  lien  for  iirages.  -r  Tfo  consti- 
tutional provision  is  infringed  by  a  statute 
giving  the  employees  of  manufjacturjng.  .es- 
jtablishraents  a  lien,  superior  to  prior  jtoort- 
gage  liens  created  after  the  enactment  .qf  the 
statute,  for  wages  payable  within  six  mowths 
before  the  distribution  of  the  property  or 
effects  of  such  establishments  among  their 
creditors.  Graham  v.  Magann  Fawke  Lum- 
ber Co.   (Ky.),  4-1026. 

b.  Relating  to  discharge  of  servant. 

Beqniring  master  to  g^lye  written 
reason  for  discbarge.  —  The  Kansas  stat- 
ute (Laws  1897,  c.  144)  requiring  an  em- 
ployer of  labor,  upon  the  request,  of  a  dis- 
charged employee,  to  furnish  fn  mitiug  the 
true  cause  or  reason  ior  such,  discharge,  is 
repugnant  to  section  11  of  the  bill  of  righ!ta 
of  the  state  guaranteeing  freedom  of  speech, 
and  is  invalid.  Atchison,  etc.,  R.  Co.  v. 
Brown    (Kan.),   18-346. 

The  duty  imposed  upon  employers  by  the 
Kansas  statute  (Laws  1897,  c.  J44)  requir- 
ing an  employer  of  labor,  uppn  the  reqiiest 
of  a  discharged  employee,  to  fumislj  in  jvrit- 
iij.S  the  true  cause  or  reason  for  such  dis- 
charge is  not  a  police  regulation,  and  is  an 
interference  with  the  personal  liberty  guar- 
anteed to  every  citizen  by  the  state  and  ifed- 
eral  constitutions.  Atchison,  etc.,  R.  Co.  i). 
Brown    (Kan.),  18-346;" 

c.  Relating  to  breach  x)f  contract. 

Imprisonment  for  leaving  employ- 
ment after  receiving  advance  xragei.  — 

The  Alabama  sta4;ute  providing  for  the  im- 
prisonment of  anjr  person  who,  with  tlie  in- 
tent to  injure  or  defraud  his  employer,  ob- 
tains money  or  other  personal  proper^  under 
a  written  contract  for  t)ie  periprmanee  of 
work,  and  without  making  restitution  and 
without  just  cause  refuses  or  fails  to  per- 
form  such    work,   does   not  violate  the   AU^' 
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bama  Bill  of  Eights  prohibiting  imprison- 
ment for  debt.  State  r.  Vann  (Ala.),  14- 
1058. 

Tie  Alabama  statute  making  a  breach  of 
contract  by  an  employee  or  tenant  a  misde- 
meanor ^nd  punishable  by  fine  or  imprison- 
ment or  both,  violates  the  guaranties  of  life, 
liberty,  and  property  contained  in  the  United 
States  and  Alabama  constitutions.  Toney  v. 
State   <Ala.),  3-319. 

The  South  Carolina  statute  providing  for 
the  imprisonment  of  any  farm  laborer  work- 
ing for  a  consideration  under  a  contract  who 
"  shall  receive  advances  in  money  or  supplies 
and  thereafter  wilfully  and  without  just 
cause  fail  to  perform  the  reasonable  service 
required  of  him  by  the  terms  of  the  said 
contract,"  violates  the  provision  of  the  South 
Carolina  constitution  prohibiting  imprison- 
ment for  debt  except  in  cases  of  fraud.  Ea> 
p.  Hollman   (S.  Car.),  14-1105. 

Such  statute  is  also  contrary  to  the  Thir- 
teenth Amendment  to  the  Federal  Constitu- 
tion and  the  Act  of  Congress  passed  in  pur- 
suance thereof,  prohibiting  involuntary,  ser- 
vitude or  peonage.  Ex  p.  Hollman  (S.  Car.), 
14-1105. 

Such  statute  also  denies  the  equal  protec- 
tion of  the  laws  to  the  farm  laborers  coming 
within  its  provisions.  Ex  p.  Hollman  (S. 
Car.),  14-1105. 

No  one  has  a  right  to  money  obtained  in 
bad  faith  and  through  wilful  and'  wanton 
methods.  The  fact  of  one  who  imposes  upon 
another,  and  obtains  an  amount  on  the  rep- 
resentation that  he  will  stay  and  work,  and 
immediately  thereafter  leaves,  falls  within 
the  terms  of  the  Louisiana  statute  imposing 
a  penalty  for  violation  of  a  labor  contract, 
and  he  cannot  be  heard  to  complain  of  in- 
voluntary servitude.  State  v.  Murray  (La.), 
7-957. 

d.  Abrogating  fellow-servant  rule. 

Power  to  abrogate.  —  For  the  purpose 
of  providing  for  the  safety  and  protection  of 
the  employees  in  the  service  of  a  .common 
employer,  the  legislature  has  the  und-oubted 
authority  to  abrogate  an  exception  to  the 
general  rule  of  respondeat  superior  in  favor 
of  the  employer,  and  make  him  liable  to  one 
-of  his  employees  for  damages  caused  by  the 
niegligence  of  another  employee,  while  acting 
within  the  scope  of  his  employment,  regard- 
less of  the  fact  that  such  employees  are  fel- 
low servants.  Vindicator  Consoi.  C-old  Min. 
Co.  V.  Firstbrook   (Colo.),  10-1108. 

Diae  process  ot  law.  —  The  Colorado 
Coemployee  Act  rendering  an  employer  lia.ble 
for  damages  resulting  from  injuries  to,  or 
the  death  of,  an  employee  caused  by  the  neg- 
ligence of  (the  coemployee  in  the  same  man- 
ner,, and  to  the  same  extent  as  if  the  negli- 
gence causing  the  injury  or  death  was  that 
of  the  .emplByieir  is  not  iumconstitutional  as 
jfepriviiig  the  employer  of  his  property  with- 
out aue  process  of  Ian*,  as  the  act  does'  not 
deprive  the' employer;  of- aay  'defense  to  the 
liability  thereby^  arapcrsed  which  under  the 
established    rules   of  law  could   he   regardeii 


as  sufficient,  save  and  except  his  own  lack  of 
negligence,  and  sucli  defense  is  not  a  consti- 
tutional right.  Vindicator  Consoi.  Gold 
Min.  Co.  t!.  Firstbrook    (Colo.),  10-1108. 

Equal  protection  of  law.  —  Section 
3150  [Florida]  General  Statutes  of,  1906, 
that  imposes  liability  upon  railroad  com- 
panies for  injury  to  their  employees,  who 
are  free  from  fault,  through  the  negligence 
of  coemployees,  does  not  deny  to  such  com- 
panies due  process  of  law  or  the  equal  pro- 
tection of  the  law,  and  is  not  violative  of 
the  Fourteenth  Amendment  to  the  Federal 
Constitution.  Florida  East  Coast  R.  Co.  v. 
Lassiter   (Fla.),  19-192. 

3.  Liability  of  Mastlb  fob  Injtjbt  to 
Seevant. 

a.  In  general. 

Duties  of  master  to  servant  in  gen- 
eral. —  The  duties  which  a-  master  owes  to 
his  servants  are  to  furnish  suitable  machin- 
ery and  appliances  with  which  the  service 
is  to  be  performed,  to  keep  them  in  order 
and  repair,  to  exercise  ordinary  care  in  the 
selection  and  retention  of  sufficient  and  com- 
petent servants,  and  generally  to  make  such 
provision  for  the  safety  of  employees  as  will 
reasonably  protect  them  against  the  danger 
incident  to  their  employment.  Quinn  v.  Elec- 
tric Laundry  Co.    (Cal.),  17-1100. 

It  is  the  duty  of  the  master  to  employ  none 
hut  competent  servants,  to  use  due  care  in 
providing  his  servants  with  safe  machines 
and  appliances  to  work  iiith,  and  to  exercise 
reasonable  care  in  keeping  them  in  good  re- 
pair by  inspection  at  reasonably  frequent  in- 
tervals ;  and  the  master  cannot,  by  delegating 
such  duties  to  others,  relieve  himself  from 
responsibility  for  their  imperfect  perform- 
ance. Chicago,  etc.,  R.  Co.  v.  Barker  (Intl.), 
14-375. 

The  standard  of  conduct  followed  by  t'ly 
ideal  prudent  man  is  the  one  adopted  in  all 
cases  involving  the  question  of  negligence  by 
Which  to  measure  the  conduct  of  employer 
and  employee.  Marks  ».  Harriet  Cotton  Milk 
(N.  Cai-.),  3-^812. 

Test  of  liability.  —  The  test  of  the  lia- 
bility of  a  master  for  an  injury  to  his  ser- 
vant is  not  the  condition  of  the  place  or  the 
machinery  at  the  instant  of  the  injury,  but 
the  character  of  the  duty,  the  negligent  per- 
formance of  which  causes  the  injury,  and 
whether  such  duty  is  a  duty  of  construction, 
preparation,  or  repair,  or  whether  it  is  a 
duty  of  operation.  Chicago,  etc.,  R.  Co.  r. 
Barker   <Ind.),  14-375. 

Extra  hazardous  employment.  —  The 
operation  of  an  ordinary  band  saw,  for  the 
pmrpose  of  cutting  wood  according  to  various 
designs  for  the  manufacture  of  furniture, 
cannot  be  considered  an  extra  hazardous  oc- 
cupation, so  as  to  impose  upon  the  mast-r 
any  extraordinary  de,^ee  of  care  with  re- 
gard to  the  safety  of  his  servants  engaged 
therein.  Coin  c.  John  M.  Talge  Lounge  Co. 
(Mo.l),   17-888. 

Iiia'bility  for  injuries  sustained  in 
consequence    of   oferworkt   —   A    master 
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who  keeps  his  servant  continuously  at  work 
for  an  undue  number  of  hours  is  liable  in 
damages  for  an  injury  which  the  servant 
sustains,  in  the  ordinary  discharge  of  his 
duty,  in  consequence  of  his  inability,  from 
fatigue  and  exhaustion,  to  use  the  requisite 
skill  and  care.  Great  Northern  R.  Co.  v. 
Couture   (Que.),  7-190. 

Esposure  to  infections  disease.  —  A 
master  is  under  a  primary  and  unassignable 
duty  to  adopt  all  reasonable  means  and  pre- 
cautions to  secure  the  safety  of  his  servant, 
and  is  negligent  in  exposing  the  servant  to 
an  infectious  disease  which  reasonable  care 
on  the  master's  part  would  discover.  O'Con- 
nor V,  Armour  Packing  Co.    (U.  S.),   14-66. 

Promulgation  and  enforcement  of 
mles.  —  While  it  is  the  duty  of  a  railroad 
company  not  only  to  promulgate  a  code  of 
rules  for  the  government  of  its  employees, 
but  also  to  enforce  their  obedience,  the  com- 
pany is  not  required  to  adopt  and  promul- 
gate a  code  of  rules  for  inducting  learners 
or  beginners  into  its  service.  Louisville,  etc., 
E.  Co.  ».  Vincent   (Tenn.),  8-66. 

A  rule  of  a  railway  company  requiring 
trainmen  to  know  that  the  cars  in  their  train 
are  safe  does  not  impose  upon  the  trainmen 
a  duty  coextensive  with  the  common-law  duty 
of  the  company  to  furnish  safe  cars,  as  the 
inspection  required  of  the  trainmen  does  not 
extend  to  defects  not  obvious  to  them,  while 
the  inspection  required  of  the  company's  car 
inspector  does  extend  to  such  defects  where 
they  can  be  made  obvious  by  careful  inspec- 
tion. Martin  v.  Wabash  R.  Co.  (U.  S.),  6- 
582. 

The  violation  of  a  rule  of  the  railroad 
company,  requiring  a  block  to  be  kept  clear, 
whereby  an  injury  results  to  a  locomotive 
engineer,  constitutes  negligence  in  law.  Jen- 
nings V.  Philadelphia,  etc.,  R.  Co.  (D.  C), 
10-761. 

Iiiability  of  railroad  operating  on 
leased  tracks.  —  A  railway  company  run- 
ning its  trains  over  the  leased  tracks  of  an- 
other company  is  not  relieved  of  the  duty  it 
owes  to  its  employees  to  use  reasonable  care 
to  provide  for  the  safe  operation  of  its  trains 
while  upon  such  leased  tracks.  Floody  v. 
Chicago,  etc.,  R.  Co.    (Minn.),  18-274. 

Iiiability  of  master  to  substitute  for 
servant.  —  Where  a  man  employed  as  outfit 
manager  on  outfit  cars  used  for  the  em- 
ployees of  a  railroad  company  is  required  by 
his  contract  of  employment  either  to  do  the 
cooking  or  to  get  some  one  to  do  it  for  him, 
and  his  wife  goes  upon  the  cars  and  cooks 
for  the  railroad  employees,  washes  the  dishes, 
and  takes  care  of  the  commissary  and  dining 
car,  with  the  knowledge  and  approval  of  the 
company  which  receives  the  benefit  of  her 
labor,  she  is  not  a  trespasser  or  licensee,  and 
the  company  owes  her  the  same  duty  to  ex- 
ercise care  for  her  safety  as  it  owes  to  its 
employees,  although  she  is  not  on  the  pay- 
roll of  the  company  or  entitled  to  pay  for 
her  services.  Pugmire  v.  Oregon  Short  Line 
E.  Co.   (Utah).  14-384. 

A  person  employed  and  paid  by  a  servant 


as  a,  temporary  substitute,  with  the  knowl- 
edge and  acquiescence  of  the  master,  is  en- 
titled to  the  same  measure  of  protection 
against  injury  while  engaged  in  the  master's 
work  as  the  regular  servant  for  whom  he  ia 
acting  as  substitute,  though  he  may  not  be 
entitled  to  recover  wages  from  the  master. 
Aga  V.  Harbach   (la.),  4-441. 

b.  Duty  to  furnish  safe  place  to  work. 

Existence  of  duty.  —  It  is  the  duty  of 
the  master  to  furnish  the  servant  a  place  to 
work  which  is  safe  from  latent  as  well  as 
from  patent  danger,  and  which  is  safe  from 
extraneous  forces  menacing  its  safety  that 
could  be  ascertained  upon  reasonable  inquiry. 
Williams  v.  Sleepy  Hollow  Mining  Company 
(Colo.),  11-111. 

The  care  which  the  master  is  ordinarily 
required  to  exercise  in  providing  a  reasonably 
safe  place  for  employees  to  work  is  of  a 
much  higher  degree  where  the  employees  are 
far  underground  with  but  scant  means  of 
escape  in  case  of  danger.  Williams  v.  Sleepy 
Hollow  Mining  Company    (Colo.),   11-111. 

Duty  to  make  prcrision  against  un- 
foreseen accidents.  —  It  is  not  to  be  rea- 
sonably anticipated  that  the  driver  of  a  car 
in  a  coal  mine  will  be  kicked  from  his  seat 
on  the  car  by  the  animal  drawing  it,  or  that 
he  will  otherwise  be  caused  to  fall;  and 
therefore,  on  the  happening  of  such  an  acci- 
dent, in  consequence  of  which  the  driver  is 
crushed  between  the  side  of  the  car  and  the 
wall  of  the  passage  way  through  which  the 
car  is  running,  the  mine  owner  is  not  charge- 
able with  negligence  in  failing  to  provide  the 
driver  with  a  safe  place  to  work,  in  that  the 
passage  is  too  narrow  to  admit  the  body  of 
a  man  between  the  car  and  the  wall.  Ar- 
kansas Smokeless  Coal  Co.  v.  Pippins  (Ark.), 
19-861. 

Safe  means  of  ingress  and  egress 
from  master's  premises.  —  When  an  em- 
ployee is  going  to  and  from  his  work,  the 
relation  of  master  and  servant  exists  so  long 
as  the  employee  is  upon  premises  owned  and 
controlled  by  the  employer,  and  the  employer 
owes  to  the  employees  the  duty  of  providing 
a  safe  way  to  pass  and  repass.  Virginia 
Bridge,  etc.,  Co.  v.  Jordan   (Ala.),  5-709. 

Erection  of  scaffold.  —  An  employer  who 
erects  a  scaffolding  for  his  employees  to 
work  on,  as  distinguished  from  merely  fur- 
nishing the  materials  with  which  the  em- 
ployees may  build  a  scaffolding  for  them- 
selves, is  bound  to  see  that  a  safe  method  of 
construction  is  used,  and  where  the  testi- 
mony as  to  the  safety  of  the  method  is  con- 
flicting, in  an  action  by  an  employee  who 
was  injured  by  the  fall  of  the  scaffolding, 
the  case  must  be  submitted  to  the  jury. 
Studebaker  v.  Shelby  Steel  Tube  Co.  (Pa.), 
18-611. 

Duty  of  express  company  as  to  cars 
and  tracks  not  under  its  control.  —  The 
doctrine  that  it  is  the  employer's  duty  to 
furnish  the  employee  a  safe  place  in  which 
to  do  his  work  does  not  apply  to  an  express 
company  as  regards  cars  and  tracks  not  un- 
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der  its  control.     Robinson  v.  St.  Johnsbury, 
etc.,  E.  Co.   (Vt.),  12-1060. 

3Ejrectxo3i  of  mail  oraues  near  tracks. 
— -The  use  of  mail  cranes  near  railroad 
tracks  necessarily  increases,  to  some  extent, 
the  danger  of  railroading,  and  it  is  the  duty 
of  a  railroad  company  using  such  appliances 
to  exercise  every  reasonable  care  to  render 
the  use  of  the  appliances  as  reasonably  safe 
as  is  practicable  without  impairing  their 
efficient  operation.  Denver,  etc.,  R.  Co.  v. 
Burchard   (Colo.),  9-994. 

It  cannot  be  said  that  the  location  of  a 
mail  crane  so  near  to  the  railroad  track  as 
to  bring  the  end  of  the  arm  of  the  crane 
within  ten  inches  of  the  cab  of  a  passing  lo- 
comotive is  negligence  per  se.  Denver,  etc., 
R.  Co.  V.  Burchard   (Colo.),  9-994. 

Employees  entitled  to  benefit  of  rule 
in  general,  —  A  foreman  in  a  sawmill  is 
entitled  to  the  benefit  of  the  rule  that  the 
master  is  bound  to  use  reasonable  care  to 
provide  his  servants  a  safe  place  in  which 
to  work.  Viou  v.  Brooks-Scanlon  Lumber 
Co.   (Minn.),  9-318. 

Duty  to  inspect  as  to  employee  upon 
wbom  dnty  rests.  —  In  a  suit  for  a  personal 
injury  by  a  servant  against  the  master, 
where  the  right  of  recovery  is  dependent 
upon  the  negligence  of  the  master  in  failing 
to  inspect  the  premises,  and  where  the  duty 
of  inspection  was  upon  the  injured  servant, 
the  servant  cannot  recover  for  an  injury  sus- 
tained because  of  his  failure  to  inspect. 
Stewart  v.  Savannah  Electric  Co.  (Ga.),  17- 
1085. 

The  right  of  a  servant  to  recover  for  in- 
juries caused  by  the  unsafe  condition  of  his 
place  of  work  cannot  be  defeated  on  the 
ground  that  it  was  his  duty  to  repair  the  de- 
fect, where  he  offered  to  do  so,  but  was  or- 
dered by  the  foreman  not  to  do  it.  Miller 
V.  White  Bronze  Monument  Co.  (la.),  18- 
957. 

Question  of  la^ir  or  fact.  —  The  question 
as  to  what  is  a  safe  place  to  work  is  in 
some  instances  for  the  court,  and  in  other  in-i 
stances  for  the  jury.  Welch  v.  Carlucd 
Stone  Co.   (Pa.),  7-299. 

Under  the  well-established  doctrine  that  a 
master  must  exercise  ordinary  care  to  fur- 
nish his  servant  a  safe  place  in  which  to 
work  and  to  protect  his  servant  from  danger, 
it  is  for  the  jury  to  say  whether  this  duty 
was  performed  when  a  train  of  cars  was 
pushed  on  the  track  where  laborers  were  at 
work,  without  having  a  flagman  on  the  front 
end  of  the  train  to  keep  a  lookout  and  give 
signals  of  danger.  St.  Louis,  etc.,  R.  Co.  v. 
Jackson  (Ark.),  8-328. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  death  of  a  fireman, 
caused  by  coming  in  contact  with  a  mail 
crane,  where  evidence  at  the  close  of  the 
plaintiff's  case  in  chief  tends  to  show  that 
the  crane  was  located  nearer  the  track  than 
was  necessary  to  its  efficient  operation,  the 
question  of  the  defendant's  negligence  is  one 
for  the  determination  of  the  jury,  and  there- 
fore  it   is    proper   to   refuse   the   defendant's 


motion  for  a  directed  verdict.  Denver,  etc., 
R.  Co.  V.  Burchard    (Colo.),  9-994. 

In  an  action  by  a  servant  to  recover  dam- 
ages for  personal  injuries  sustained  by  him, 
the  jury  cannot  be  permitted  to  guess  at  or 
conjecture  about  what  constitutes  a  safe 
place  to  work,  or  of  the  cause  of  the  acci- 
dent, without  proof  of  facts  to  support  the 
theories  relied  on  or  of  facts  from  which  an 
inference  of  the  alleged  negligence  can  fairly 
be  drawn.  Welch  v.  Carlucoi  Stone  Co. 
(Pa.),  7-299. 

A  mining  company  which  knows  of  the  ex- 
istence of  water  in  a  neighboring  mine  in 
such  quantities  that  it  may  become  danger- 
ous to  the  company's  employees,  by  breaking 
through  and  flooding  the  company's  mine,  is 
bound  to  make  such  an  investigation  of  the 
matter  as  ordinary  care  and  prudence  would 
suggest,  and  if,  upon  making  such  investiga- 
tion, it  learns  that  danger  exists,  it  then  be- 
comes its  duty  to  make  such  provision  for 
the  safety  of  its  employees  as  would  occur  to 
a  person  of  ordinary  prudence,  or  to  inform 
its  employees  of  the  impending  danger  so 
that  they  may  assume  the  risk;  and  the  ques- 
tion as  to  what  is  ordinary  care  under  such 
circumstances  cannot  be  determined  as  a  mat- 
ter of  law  by  directing  a  verdict,  but  must 
be  left  to  the  jury.  Williams  v.  Sleepy  Hol- 
low Mining  Co.  (Colo.),  11-111. 

c.  Duty  to  furnish  safe   machinery  and 
appliances. 

(1)   In  general. 

Nature  of  duty.  —  A  master  is  bound  to 
use  reasonable  care  and  precaution  to  fur- 
nish his  servant  safe  appliances  with  wliich 
to  do  his  work,  and  to  keep  such  appliances 
in  good  order  and  condition.  He '  is  not 
bound,  however,  to  use  the  newest  and  best 
appliances,  but  performs  his  duty  when  he 
furnishes  those  of  ordinary  character  and  of 
reasonable  safety.  In  this  connection  the 
term  "reasonably  safe"  means  safe  accord- 
ing to  the  usages  and  habits  and  ordinary 
risks  of  the  business.  Coin  v.  John  M.  Tal<ie 
Lounge  Co.   (Mo.),  17-888.  " 

Error  of  judgment.  —  An  employer  is 
not  liable  in  damages  for  mere  error  of  judg- 
ment in  furnishing  appliances  for  the  use 
of  a  servant,  unless  such  error  is  a  result  of 
negligence  or  ignorance.  O'Neill  v.  Chicago 
etc.,  R.  Co.  (Neb.),  1-337. 

Failure  to  guard  machinery.  —  Where 
it  is  the  duty  of  a  master  to  keep  a  guard 
attached  to  a  machine  in  position,  and  a 
servant  is  injured  by  the  master's  failure  to 
perform  that  duty,  the  master  is  liable.  In 
such  a  ease  the  master  is  not  relieved  from 
liability  by  the  fact  that  the  guard  was 
merely  intended  to  lessen  the  danger  of 
operating  the  machine,  and  not  to  obviate 
such  danger  altogether.  Quinn  v.  Electric 
Laundry  Co.   (Cal.),  17-1100. 

Blocking  frog  of  switch.  -  In  an  ac- 
tion by  a  brakeman  against  a  railroad  com- 
pany to  recover  damages  for  personal  in- 
juries,   where    the    sole    act    of    negligence 
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charged  against  the  defendant  is  its  failure 
to  block  the  frog  or  guard  rail  of  a  switch, 
and  the  undisputed  proof  shows  that  on  some 
railroad  systems  it  is  the  custom  to  leave 
the  frogs  unblocked,  and  on  others  it  is  the 
custom  to  block  them,  and  that  the  frogs  on 
some  parts  of  the  defendant's  road  were 
blocked  and  on  other  parts  were  not  blocked, 
and  that  the  particular  frog  in  which  the 
plaintiff's  foot  was  caught  had  never  been 
■blocked,  and  the  evidence  also  shows  that 
there  is  a  difference  of  opinion  among  prac- 
tical railroad  men  as  to  which  is  the  safer 
practice,  the  court  should  direct  a  verdict 
for  the  defendant,  as  when  such  a  diversity 
of  theory  and  practice  in  the  construction 
and  maintenance  of  railroaids  reasonably  ex- 
ists, it  is  not  negligence  for  a  railroad  com- 
pany to  adopt  the  course  which,  in  the  judg- 
ment of  its  officers,  is  least  productive  of 
danger  to  all  whose  safety  is  to  be  consid- 
ered. Wabash  R.  Co.  v.  Kithcart  (U.  S.), 
9^497. 

Car  couplers.  —  In  an  action  by  an  em- 
ployee to  recover  for  injuries  alleged  to  have 
resulted  from  defective  car  couplers,  it  is 
essential  to  a  recovery  by  the  plaintiff  that 
he  show  either  that  the  defendant  did  not 
exercise  due  care  in  procuring  safe  appli- 
ances, or  that  there  was  some  defect  in  them 
which  could  have  been  discovered  by  the  em- 
ployer by  a  proper  inspection,  and  that  such 
defect  was  the  cause  of  the  injury.  Buttner 
17.  South  Baltimore  Steel  Car,  etc.,  Co.  (Md.), 
4-761. 

Derricks.  —  A  derritk  is  an  appliance 
which  an  employer  must  furnish  completely 
set  up  and  ready  for  use  in  a  safe  condition, 
thus  differing  from  a  scaffold,  which  em- 
ployees are  required  to  construct  for  them- 
selves with  materials  furnished  by  their  em- 
ployer; and  therefore  it  is  the  duty  of  the 
employer  to  exercise  ordinary  care  to  see  that 
the  derrick  is  properly  equipped  and  that  it 
is  kept  in  a  reasonably  safe  condition,  though 
the  employees  who  use  it  are  required  to  set 
it  up  and  move  it  from  place  to  place  as  the 
■work  progresses.  Hamlin  v.  Lanquist,  etc., 
Co.  (Minn.),  20-893. 

Air  pump  being  unloaded.  —  An  air 
pump  while  being  unloaded  from  a  railroad 
car,  and  which  is  to  be  set  up  for  use  in  a 
plant  to  be  erected  for  the  purpose  of  pre; 
paring  material  for  street  paving  is  not  an 
appliance  within  the  meaning  of  the  rule 
which  requires  the  master  to  exercise  reason- 
able care  in  furnishing  his  servants  with  rea- 
sonably safe  appliances  with  which  to  carry 
on  the  master's  business.  Weatlake  r.  Mur- 
phy (lifeb.),  19-149. 

Vicious  animal.  —  An  employer  is  not 
liable  to  his  employee  for  injuries  inflicted 
by  a  vicious  mule  which  the  employee  is  re- 
quij^ed  to  drive,  unless  the  vieiousriess  of  the 
mule  ia  known  to  the  employer.  Arkansas 
Smokeless  Coal  Co.  v.  Pippins  (Ark.),  19-861. 

(2)  Inspection  of  machinery  and  appliances. 

Cars.  —  A  railroad  company  which  receives 
a  foreign  car  to  be  transported  over  its  lines 


or  handled  by  its  employees  in  its  general 
switch  yards,  must  exercise  such  reasonable 
care  as  the  time,  place,  and  exigencies  of  the 
business  permit  to  ascertain  if  the  ear  is  in 
a  'reasonably  safe  condition,  and  if  such  car 
ia  found  to  be  out  of  repair,  unsafe,  or  unfit 
for  the  business  in  which  it  is  to  be  em- 
ployed, the  company  must  place  such  car  in 
a  reasonably  safe  condition,  or  notify  those 
of  its  employees  who  may  be  required  to 
handle  the  car  of  the  danger  or  defect.  New 
York,  etc.,  E.  Co.  v.  Hamlin   (Ind.j,  15-988. 

Where  there  is  evidence  from  which  a  jury 
is  authorized  to  find  that  a  round  in  a  ladder 
on  a  box  car  was  so  rotten  or  defective  aa  to 
break  and  cause  the  fall  of  an  employee  of 
the  railroad  company,  it  cannot  be  said,  as  a 
matter  of  law,  that  an  inspection  of  the  car 
by  a  person  employed  for  tha-t  purpose,  made 
by  walking  along  the  train  and  looking  at 
the  running  gear,  ladders,  and  other  things, 
was  not  negligent;  nor  is  the  railroad  eom- 
pany  protected  from  liability  on  the  ground 
that  the  ear  was  a  foreign  car,  and  that  a 
competent  inspector  was  employed  to  inspect 
it.     Kiley  ».  Rutland  R.  Co.   (Vt.),  13-269. 

Railroad  torpedo.  —  A.  railroad  company 
is  not  chargeable  with  negligence  in  not  ii}- 
speeting  torpedoes  so  as  to  make  it  liable 
for  injury  to  a  brakeman  caused  by  a  colli- 
sion resulting  from  the  failure  of  torpedoes 
to  explode,  where  it  appears  that  they  were 
purchased  from  reputable  manufacturers, 
that  in  years  of  experience  no  other  torpedoes 
had  failed  to  explode  by  »  train  passing  over 
them,  and  that  there  was  no  method  of  in- 
spectioti  except  by  use,  in  which  event  they 
were  consumed.  Siegel  v.  Detroit,  etc.,  R. 
Co;    (Mich.),   19-1095. 

Common  or  simple  tool.  —  In  case  of 
a  common  or  simple  tool,  no  liability,  rests 
on  a  master  for  the  ordinary  perils  result- 
ing from  its  use,  or  for  those  latent  and 
usual  defects  or  weaknesses  which,  by  reason 
of  the  common  and  usual  character  of  the 
tool,  are  presumed  to  be  known  to  all  men 
alike.  Stork  r.  Charles  Stolper  Cooperage 
Co.   .(Wis.),  7-339. 

The  rule  requiring  a  master  to  inspect  the 
tools  furnished  his  servants  does  not  rfequire 
him  to  inspect  the  common  or  simple  tools  to 
ascertain  the  development  of  defects  or  dis- 
repair in  the  course  of  their  use.  Stork  v. 
Charles  Stolper  Cooperage  Co.  (Wis.),  7- 
339. 

A  master  is  liable  for  an  injury  sustained 
by  a  servant  in  consequence  of  a  defect  in' 
even  a  common  or  simple  tool  where,  though 
the  defect  was  not  known  to  the  servant,  and. 
was  not  obvious  to  that  observation  which 
might  be  expected  to  accompany  the  use  of 
the  tool,  the  master  had  actual  knowledge  of 
the  defect  prior  to  the  injury  and  should,  as 
a  reasonable  man,  have  known  that  it  was 
likely  to  result  in  injury  to  one  using  the 
tool.  Stork  V.  Charles  Stolper  Cooperage 
Co.  (Wis.),  7-339. 

Sufficiency  of  Inspection  by  public 
officer.  —  The  duty  of  the  master  to  inspect 
or  have  inspected  with  reasonable  care  and 
diligence   the   maehiHery,   appliances,   or   ma- 
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terial  with  which  {he  servant'  hals  to  work, 
and  which  may  be  dangerous  to  life  or  health, 
is  not  discharged  by  the  fact  that  an  in- 
spection is  made  by  government  officials, 
where  a  servant  is  ijijiirfid  in  consequence 
«f  a  danger  which  woiild  have  been  discovered 
by  competent  inspectors  making  a  reasonably 
careful  and  skilful  iiispection.  O'Connor 
V.  Armour  Packing  Co.   (U.  S.),  14-66. 

(3)    Question  of  law  or  fact. 

In  an  action  by  a  servant  to  recover  dam- 
ages for  a  personal  injury  sustained  by  a  de- 
fect in  a  simple  tool  furnished  by  the  niaSter 
with  knowtedgfe  of  the  defect,  the  question 
whether  the  defect  was  a  proximate  cause  of 
the  injury  held  to  be  a  question  for  the  jury. 
Stork  V.  Charles  Stolper  Cooperage  Co. 
(Wis.),  7-S39. 

d.  Duty  to  warn  and  instruct. 
( 1 )  In  general. 

Dangerous  employment.  —  On  setting 
an  inexperienced  employee  to  work  at  a  dan- 
perous  employment  it  is  the  duty  of  the 
foreman  in  charge  to  instruct  the  employee 
as  to  the  work  and  give  warliing  of  the  dan- 
gers likely  to  arise,  and  a  failure  to  do  so 
is  negligence.  Cribb  v.  Kynoch  (Eng.),  11- 
100. 

Where  onfe  Who  is  knoWn  to  be  an  inex- 
perienced person  is  put  to  work  upon  ma- 
chinery which  is  dangerous  to  operate  unless 
with  care,  and  by  one  familiar  with,  its 
structure,  such  as  a  steam  .mangle  iti  a  laun- 
dry, the  master  is  bound  to  give  him  such  in- 
structions as  will  cause  him  fully  to  under- 
stand and  appreciate  the  danger  attending 
the  employment,  and  the  necessity  for  care. 
Quinn  v.  Electric  Laundry  Go.  (C'al.),  17- 
1100. 

Dangers  ordinarily  incident  to  ser- 
vice. —  It  is. the  duty  of  a  master  to  warn 
an  inexperienced  servant  of  dangers  ordi- 
narily incident  to  the  service,  and  if  he  fails 
to  do  so,  and  the  servant  has  no  opportunity 
to  learn  of  them,  the  servant  will  not  be  held 
to  assume  risks  not  obvious  to  one  of  his 
age,  experience,  and  judgment.  But  this  rule 
applies  only  where  there  is  danger  known,  or 
which  ought  to  be  known,  to  the  master,  of 
which  the  servant,  on  account  of  his  youth 
or  inexperience,  is  ignorant,  and  which  he 
cannot  reasonably  be  expected  to  discover 
by  the  exereise  of  ordinary  care.  Low  Moor 
Iron  Co.  «.  La  Bianea   (Va.),  9-1177. 

Obvious  danger.  —  When  a  servant  is 
engaged  with,  others  in  pulling  down,  by 
means  of  a  rope  attached  thereto,  a  tree  being 
felled  in  an  open  space,  the  danger  of  his  be- 
ing injured  by  the  fall  thereof  is  an  obvious 
e(Be,  and  known  or  should  he  known  to  the 
ftervantj  and  in  the  absence  of  an  express 
eoniraet  on  the  part  of  the  master  to  give 
i^^rning  when  the  tree  begins  to  fall  anj  in 
what  direction  it  will  fall,  there  is  no  duty 
•B  him  to  do  so.  Hagins  v.  Southern  Bell 
Tel.  Co.   (Ga.),  20-248. 


G6n<ieialed  ot  unknown  danger.  --  A 

master  is  not  bouhB  to  warn  a  servant  of  all 
possible  concealed  or  unknown  dangers  inci- 
dent to  the  use  of  the  machine  at  which  he 
is  put  to  work,  hut  only  of  such  as  may  ex- 
pose him  to  injury  in  the  course  of  his  em- 
ployment     Wyman  v.  Berry   (Me.),  20-439. 

Scientific  facts.  -^  It  is  the  duty  of  aii 
employer  who  uses  in  his  business  processes 
or  substances  which  are  dangerous  to  perSbns 
who  have  no  scientific  knowledge  of  them  to 
impart  such  knowledge  to  his  employees  as 
will  enable  them  to  avoid  the  danger.  Adams 
V.  Grand  Rapids  Refrigerator  C6.  (Mich.), 
19-1152. 

A  person  employed  as  a  workman  about  a 
smelting  furnace,  one  of  whose  duties  is  to 
draw  molten  matter  from  the  furnace  intci 
tanks  of  water,  is  not  supposed  to  have  the 
same  knowledge  as  his  employer  of  the  dan- 
ger of  an  explosion  from  pouring  molten  mat- 
ter into  an  insufficient  quantity  of  water. 
Adaih's  v.  Grand  Rapids  Refrigerator  Co. 
(Mich.),  19-1152. 

IiotJatlon  of  mail  crane  near  tracks. 
—  Where  a  railroad  company  has  exercised 
reasonable  care  in  the  location  and  mainte- 
nstnce  of  a  mail  crane  near  its  tracks,  it  has 
discharged  its  duty  to  the  servants  employed 
on  its  trains,  and  is  under  no  obligation  to 
notify  such  servants  of  the  proximity  of  the 
crane  to  the  track.  Denver,  etc.,  R.  Co.  v. 
Burchard   (Colo.),  9-994. 

Danger  in  operating  switch.  —  Where 
the  location  by  a  railroad  company  of  a 
switch  stand  between  tracks  is  an  engineer- 
ing problem,  and  the  switch  is  so  close  to 
one  track  that  a  person  throwing  the  switch 
is  liable  to  be  injured  by  passing  trains,  it 
is  the  duty  of  the  company  to  give  notice  of 
the  danger  to  a  servant  employed  to  operate 
tie  switch,  and  failure  to  give  such  notice  is 
negligence  which  will  render  the  company 
liable  for  an  injury  inflicted  on  the  servant 
by  a  passing  train,  unless  the  servant  is 
guilty  of  contributory  negligence,  or  unless 
the  danger  is  so  patent  and  obvious  as  to 
charge  the  servant  with  knowledge  thereof. 
Chicago,  etc.,  R.  Co.  i\  Riley  (U.  S.),  7-327. 

Delegation  of  duty.  —  The  duty  of  a 
mine  owner  to  give  employees  working  in  the 
mine  warning  of  the  discharge  of  explosives 
in  the  prosecution  of  the  work  is  one  that 
belongs  to  the  master  and  cannot  be  dele- 
gated to  a  servant  so  as  to  relieve  the  master 
of  liability  to  a  servant  injured  by  a  blast 
set  off  without  warning.  Hendriekson  l>. 
United  States  Gypsum  Co.   (la.),  12-246. 

The  duty  of  a  master  to  warn  and  instruct 
an  inexperienced  employee  as  to  the  danger- 
ous employment  may  be  delegated  to  a  fore- 
man Whom  the  master  has  good  reason  to 
believe  competent,  so  as  to  relieve  the  master 
of  ftny  liability  for  the  negligence  of  the 
foreman  in  failing  properly  to  instruct  an 
employee  as  to  the  dangers  of  the  employ- 
ment.    Cribb  V.  Kynoch  (Eng.),  11-100. 

(2)  Infants. 
Duty  in  general.  —  It  is  the  duty  of  the 
master   to  give   to  his   servant,   a  minor   of 
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immature  years,  such  instructions  and  warn- 
ing of  the  dangers  incidental  to  the  employ- 
ment as  may  reasonably  enable  him  to  un- 
derstand its  perils  and  to  avoid  them.  Eos- 
sey  V.  Lawrence   (La.),  17-484. 

The  employment  of  young  children  either 
upon  or  in  buildings  where  dangerous  ma- 
chinery is  operated  imposes  the  duty  of  care- 
fully explaining  to  them  the  danger,  and  the 
duty  of  constant  warning  and  watchfulness 
for  their  protection.  Rolin  v.  R.  J.  Reynolds 
Tobacco  Co.   (N.  Car.),  8-638. 

Extent  of  duty.  —  While  the  general  rule 
is  that  it  is  the  duty  of  the  master  to  give 
such  warning,  advice,  and  instruction  to  a 
youthful  and  inexperienced  servant  as  will 
enable  the  latter  by  the  exercise  of  reasonable 
care  to  perform  the  duties  of  his  employ- 
ment with  safety  to  himself,  this  rule  does 
not  require  the  railroad  company  to  adopt 
and  promulgate  rules  and  regulations  for  in- 
ducting learners  or  beginners  into  its  ser- 
vice. Louisville,  etc.,  R.  Co.  v.  Vincent 
(Tenn.),  8-66. 

Location  of  shaft.  —  It  is  the  duty  of 
an  employer  to  warn  a  girl  employee  four- 
teen years  old  of  the  danger  of  coming  in 
contact  with  a  shaft  under  a  table  at  which 
the  girl  is  required  to  work,  where  it  is  a 
part  of  her  duty  to  reach  under  the  table  for 
any  articles  that  may  fall  there  from  the 
table.  Kirvvan  v.  American  Lithographic 
Co.   (N.  y.),  18-650. 

(3)   Question  of  law  or  fact. 

Duty  to  warn.  —  In  an  action  against  a 
master  to  recover  damages  for  personal  in- 
juries sustained  by  a  minor  servant,  where 
the  evidence  shows  that  the  servant  was  not 
quite  thirteen  years  of  age  when  the  injury 
was  received,  and  had  not  been  instructed  or 
warned  of  the  dangers  incident  to  his  employ- 
ment, but  was  ignorant  of  them,  and  that  in 
attempting  to  enter  a  narrow  and  dangerous 
passageway  on  the  master's  premises  he 
slipped  and  fell  on  a  wet  floor,  and,  in  fall- 
ing, caught  and  crushed  his  hand  in  an  ex- 
posed cogwheel  located  on  one  side  of  the 
passageway,  the  question  as  to  the  master's 
negligence  is  for  the  jury.  Rossey  r.  Law- 
rence  (La.),  17-484. 

It  is  a  question  for  the  jury  whether  the 
danger  of  an  explosion  from  pouring  molten 
matter  into  water  as  dependent  on  the  pro- 
portion of  water  to  the  molten  matter  in- 
volves the  application  of  a  natural  law  which 
should  have  been  understood  by  an  employer 
and  communicated  to  his  employees  who  were 
required  to  pour  molten  porcelain  into  tanks 
of  water.  Adams  v.  Grand  Rapids  Refriger- 
ator Co.   (Mich.),  19-1152. 

Knoirledge  and  appreciation  of  risk. 
—  It  is  ordinarily  a  question  for  the  jury  to 
determine,  upon  competent  evidence,  whether 
a  servant  was  given  full  and  careful  instruc- 
tion in  regard  to  the  danger  incident  to  his 
employment,  and  whether  he  was  capable  of 
understanding  the  danger  after  receiving 
proper  instruction.  Eolin  v.  R.  J.  Reynolds 
Tobacco  Co.    (N.  Cut.).  8-638. 


In  an  action  by  a  servant  against  his  mas- 
ter for  personal  injuries  received  while  ope- 
rating a  steam  mangle  in  a  laundry,  where 
the  evidence  shows  that  the  plaintiff  was 
young  and  inexperienced  in  the  operation  of 
the  mangle,  the  question  whether  he  had 
knowledge  and  appreciation  of  the  dangers 
incident  to  its  operation  is  for  the  jury;  and 
even  if  it  is  conceded  that  the  plaintiff  had 
knowledge  of  the  dangers  attending  the  opera- 
tion of  the  machine,  it  is  still  for  the  jury 
to  determine  whether,  considering  his  youth 
and  inexperience,  he  was  possessed  of  suffi- 
cient judgment  to  appreciate  them.  Quinn 
V.  Electric  Laundry  Co.   (Cal.),  17-1100. 

Giving  and  sufficiency  of  instruction. 
—  It  is  the  duty  of  the  master  to  instruct  an 
inexperienced  minor  servant  employed  in 
operating  dangerous  machinery  as  to  the 
method  in  which  such  machinery  is  to  be 
operated;  and  where  it  appears  in  an  action 
for  injuries  to  the  plaintiff,  a  boy  sixteen 
years  old,  that  he  was  injured  while  attempt- 
ing to  operate  a  dangerous  machine  with 
which  he  was  not  familiar,  the  attempt  being 
made  in  obedience  to  the  command  of  the  de- 
fendant's superintendent,  it  is  for  the  jury 
to  determine  whether  such  instruction  was 
given  to  the  plaintiff,  and  if  given  whether 
it  was  sufBcient  and  proper  under  the  cir- 
cumstances. Noden  v.  Verlanden  Bros. 
(Pa.),   3-367. 

e.  Violation  of  statute. 

(1)   In  general. 

Failure  to  keep  lookout  for  persons 
on  tracks.  —  The  Arkansas  statute  requir- 
ing a  railroad  company  to  keep  a  constant 
lookout  for  persons  iipon  its  tracks  operates 
for  the  benefit  of  the  employees  of  the  com- 
pany, as  it  makes  no  exception  of  the  em- 
ployees. Kansas  City  R.  Co.  v.  Morris 
(Ark.),    10-618. 

The  Nova  Scotia  statute  providing  that 
when  a  train  is  moving  reversely  in  a  city, 
town,  or  village,  the  railway  company  shall 
station  a  person  on  the  last  car  to  warn  per- 
sons standing  on  or  crossing  the  track  of 
the  approach  of  the  train,  is  for  the  protec- 
tion of  the  servants  of  the  company  standing 
on  or  crossing  the  track,  as  well  as  for  the 
protection  of  other  persons.  McMullin  l'. 
Nova  Scotia  Steel,  etc.,  Co.  (Can.),  10-39. 

Application  of  statute.  —  Switch  tar- 
gets are  not  "  signals  "  nor  is  a  singl"  switch 
attached  to  a  siding  a  "  switch  yard  "  with- 
in the  meaning  of  the  Indiana  statute  relat- 
ing to  the  liability  of  railroad  companies  for 
the  negligence  of  an  employee  "  having 
charge  of  any  signal  .  .  .  switch  yards," 
etc.  Chicago,  etc.,  R.  Co.  v.  Barker  (Ind.), 
14-375. 

Right  of  defendant  to  set  up  fellow- 
servant  rule.  —  In  an  action  against  a  rail- 
way company  to  recover  for  the  death  of  a 
servant  caused  by  the  defendant's  failure  to 
comply  with  a  statute  requiring  it  to  station 
a  person  on  the  last  car  of  a  backing  train 
to  give  warning  of  the  train's  approach,  the 
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defense  under  the  doctrine  of  common  em- 
ployment is  not  open  to  the  defendant,  as  the 
duty  imposed  by  the  statute  is  an  absolute 
one,  and  if  the  company  fails  to  discharge 
the  duty  it  is  liable  for  the  consequences  re- 
sulting from  such  failure.  McMullin  V. 
Nova  Scotia  Steel,  etc.,  Co.   (Can.),  10-39. 

(2)    Safety  appliances. 

Antomatio  oar  couplers.  —  A  railroad 
of  a  standard  gauge,  from  twelve  to  fourteen 
miles  long,  operated  as  part  of  the  enter- 
prise of  a  corporation  engaged  in  the  manu- 
facture of  leatTier,  for  hauling  the  material 
used  in  its  works,  having  its  own  crew,  en- 
gines, and  cars,  and  shifting  the  ears  of  other 
railroads,  but  using  cars  smaller  than  regu- 
lar railroad  cars,  is  a  railroad  within  the 
statute  requiring  railroads  to  provide  cars 
with  automatic  safety  couplers,  and  is  also 
within  the  statute  making  railroads  liable 
for  injuries  to  their  servants  caused  by  the 
negligence  of  fellow  servants.  Hairston  v. 
United  States  Leather  Co.  (N.  Car.),  10- 
698. 

The  Federal  Safety  Appliance  Act  of  March 
2,  1893,  requiring  common  carriers  engaged 
in  interstate  commerce  to  equip  their  cars 
with  automatic  couplers,  requires  the  car- 
riers to  exercise  a  high  degree  of  care  to  keep 
the  automatic  couplers  in  proper  condition, 
but  does  not  impose  on  them  the  absolute 
duty  to  have  the  couplers  in  good  order  at 
all  times,  and  under  all  circumstances.  St. 
Louis,  etc.,  E.  Co.  v.  Delk  (XJ.  S.),  14-233. 

The  failure  of  a  railroad  to  furnish  its  cars 
with  automatic  couplers  amounts  to  a  con- 
tinuing negligence  on  the  part  of  the  com- 
pany, which  cuts  off  the  defense  of  contribu- 
tory negligence  and  the  assumption  of  risk 
in  an  action  for  injuries  inflicted  on  an  em- 
ployee by  reason  of  lack  of  improved  coupling 
devices.  Hairston  v.  United  States  Leather 
Co.    (N.  Car.),  10-698. 

Guarding  machinery.  —  A  shaft  is  not 
"  properly  guarded "  within  the  Xew  York 
statute  (Laws  1897,  c.  415,  §  81,  as  amended 
by  Laws  1906,  c.  36)  when  it  is  placed  under 
and  about  four  inches  from  the  top  of  a 
table,  though  the  space  under  the  table  is 
partly  closed  by  boards  fastened  to  the  legs 
at  top  and  bottom,  where  there  still  remains 
a  clear  open  space  of  about  fourteen  inches, 
and  employee's  working  at  the  table  must 
sometimes  reach  under  it  to  pick  up  articles 
falling  there.  Kirwan  v.  American  Litho- 
graphic Co.  (N.  Y.),  18-650. 

Under  section  2248,  General  Statutes  Min- 
nesota 1894,  providing  that  dangerous  ma- 
chinery used  in  the  operation  of  any  factory, 
mill,  or  workshop  shall  be,  as  far  as  prac- 
ticable, properly  guarded,  fenced,  or  other- 
wise protected,  an  employer  is  liable  for  dam- 
ages resulting  to  a  workman  from  a  neglect 
on  the  part  of  the  former  to  comply  with 
the  statute,  where  such  workman  is  not  in- 
formed that  the  machinery  is  unguarded  or 
does  not  appreciate  the  risks  of  injury  in- 
cident thereto.  McGinty  v.  Waterman 
(Minn.),  3-39. 


Right  of  defendant  to  set  np  aasnmp- 
tion  of  risk.  ~  In  an  action  by  an  employee 

for  injuries  resulting  fi'om  coming  in  contact 
with  unguarded  shafting,  the  defense  of  as- 
sumption of  risk  is  not  available  to  an  em- 
ployer who  has  not  complied  with  a  statute 
requiring  all  operators  of  mills  and  work- 
shops to  place  safeguards  over  all  such  ma- 
chinery and  proof' that  the  employee  knew 
that  the  shafting  was  unguarded  does  not 
make  him  guilty  of  contributory  negligence 
as  a  matter  of  law,  but  it  must  be  shown 
that  he  did  not  use  care  reasonably  commen- 
surate with  the  risk  to  avoid  injurious  con- 
sequences. Hall  V.  West  and  Slade  Mill 
Co.    (Wash.),  4-587. 

The  Colorado  statute  imposing  upon  rail- 
road companies  the  duty  of  safeguarding 
frogs  and  switches  does  not  deprive  a  rail- 
road company  of  its  common-law  right  to  set 
up  the  defense  of  assumption  of  risk  in  an 
action  for  personal  injuries  brought  against 
it  by  one  of  its  servants.  Denver,  etc.,  R. 
Co.  V.  Norgate   (U.  S.),  5-448. 

(3)   Employment  of  minor. 

As  negligence  per  se.  —  The  employment 
of  a  minor  in  violation  of  statute  is  negli- 
gence per  se,  not  merely  evidence  of  negli- 
gence. Starnes  v.  Albion  Mfg.  Co.  (N. 
Car.),  15-470. 

Under  the  Pennsylvania  statute  providing 
that  no  child  under  fourteen  years  of  age 
shall  be  employed  in  certain  establishments, 
and  that  no  minor  under  sixteen  years  of  age 
shall  be  permitted  to  clean  or  oil  machinery 
while  in  motion,  the  employment  of  a  boy 
under  fourteen  years  of  age  to  do  any  kind 
of  work  in  an  establishment  of  the  kind  des- 
ignated by  the  statute,  and  his  having  been 
occupied  in  cleaning  and  oiling  machinery 
while  in  motion,  in  violation  of  the  statute, 
are  facts  constituting  evidence  of  negligence 
on  the  part  of  the  employer  which,  if  found 
to  have  been  the  cause  of  an  injury  to  such 
minor,  authorize  a  recovery  against  the  em- 
ployer. Stehle  V.  Jaeger  Automatic  Machine 
Co.   (Pa.),  14-122. 

What  constitutes  violation.  —  A  stat- 
ute prohibiting  masters  from  permitting  or 
directing  any  female  employee  under  the  age 
of  eighteen  "to  clean  machinery  while  in 
motion"  is  violated  by  permitting  a  female 
under  eighteen  to  place  around  the  rollers 
of  an  ironing  machine  while  in  motion  clean 
cloth  in  place  of  cloth  which  has  become 
soiled  and  burned  by  use.  Bromberg  v. 
Evans  Laundry  Co.  (la.),  13-33. 

A  petition,  in  an  action  for  injuries  sus- 
tained by  a  girl  while  placing  clean  cloth 
upon  the  rollers  of  an  ironing  machine,  al- 
though making  no  specific  reference  to  such 
statute,  shows  a  case  of  negligence  per  ae  un- 
der the  statute,  where  it  alleges  in  substance 
that  the  plaintiff  was  under  eighteen  years 
of  age  and  that  the  defendant  was  negligent 
in  allowing  her  to  do  such  work.  Bromber-r 
V.  Evans  Laundry  Co.    (la.),  13-33.  " 

Extent  of  liability.  _  The  liability  of 
one  who  knowingly  and   wilfully  employs  a 
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minor  in  violation  of  statute  is  not  limited 
to  injuries  sustained  by  the  minor  while  per- 
forming the  work  to  which  he  is  assigned, 
but  extends  to  all  injuries  which  are  the 
natural  result  of  the  employment.  Conse- 
quently a  minor  under  the  statutory  age  who 
is  employed  to  sweep  the  spinning  room  and 
to  make  bands  in  a  cotton  factory  is  entitled 
to  recover  for  injuries  sustained  while  tam- 
pering with  dangerous  machinery  on  another 
floor  "of  the  factory.  Starnes  v.  Albion  Mfg. 
Co.    (N.   Car.),  15-470. 

Effect  of  ignorance  of  minority,  -r-  In 
an  action  by  an  employee  to  recover  damages 
for  personal  injuries,  where  the  complaint 
alleges  that  the  defendant  was  guilty  of  neg- 
ligence in  employing  the  plaintiff,  an  infant 
under  fourteen  years,  of  age,  to  operate  dan- 
gerous machinery,  in  violation  of  the  New 
York  Labor  Law,  and  there  is  evidence  tend- 
ing to  show  that  plaintiff  was  in  fact  under 
fourteen  years  of  age  at  the  time  of  his  em- 
ployment, although  he  represented  himself 
to  be  over  sixteen,  and  where  the  court,  at 
the  request  of  the  plaintiff,  has  fully  in- 
structed the  jury  as  to  the  circumstances 
under  which  defendant  would  be  liable  de- 
spite any  statements  by  the  plaintiff  as  to 
his  age,  it  is  error  to  refuse  a  charge,  re- 
quested by  the  defendant,  that  "  if  the  plain- 
tiff falsely  stated  his  age  to  the  officers  of 
the  defendant,  and  led  them  to  believe  that 
he  was  actually  over  fourteen  years  of  age 
at  the  time  he  was  hired,  and  if  they  were 
justified  in  that  belief,  then  they  are  not 
guilty  of  negligence  in  hiring  him,  and  the 
jury  must  dismiss  that  provision  of  the 
Labor  Law  from  further  consideration." 
Koester  v.  Rochester  Candy  Works  ( N.  Y. ) , 
16-589. 

Bight  of  defendant  to  set  up  assnmp- 
tion  of  risk  or  contributory  negligence. 
—  Under  a  statute  fixing  an  age  limit  below 
which  children  shall  not  be  employed  in  cer- 
tain dangerous  kinds  of  work,  one  employing 
a  child  under  the  statutory  age  in  a  prohib- 
ited occupation  does  so  at  his  own  risk,  and 
in  an  action  against  the  master  for  personal 
injuries  sustained  by  a  child  in  such  employ- 
ment, the  defendant  cannot  set  up  as  a  de- 
fense either  assumption  of  risk  or  contribu- 
tory negligence.  Stehle  v.  Jaeger  Automatic 
Machine  Co.   (Pa.),  U-122. 

The  defense  of  contributory  negligence  is 
open  to  a  master  who  is  sued  for  personal  in- 
juries sustained  by  an  infant  while  em- 
ployed in  the  master's  factory,  although  the 
employment  of  the  injured  infant  was  in 
contravention  of  a  statute  prohibiting  the 
employment  in  factories  of  children  under 
a  specified  age.  Eolin  r.  R.  J.  Reynolds  To- 
bacco Co.   (N.  Car.),  8-638. 

Right  of  defendant  to  set  up  fellow- 
servant  rule.  —  If  the  owner  of  a  factory 
is  negligent  in  employing  a  child  contrary  to 
the  prohibition  of  the  statute  prohibiting  the 
employment  in  factories  of  children  under  a 
prescribed  age,  he  cannot  escape  liability  for 
injuries  sustained  by  a  £hild  so  employed  be- 
cause the  accident  was  caused  by  the  negli- 


gent act  of  a  fellow  servant.     Rolin  f.  R.  J. 
Reynolds  Tobacco   Co.    (N.   Car.),  '8-638. 

Application  of  penal  statute  to  civfl 
suit.  —  The  fact' that  a  statute  forbidding 
the  employment  of  children  below  a  cerfaifi 
age  in  dangerous  occupations  is  penal,  and 
m^kes  provision  for  the  punUhmpnt  of  '  its 
violation  by  fine  and  imprisonment^  does  not 
supersede  a  right  of  action  for  damages  in  a 
civil  proceeding.  Stehle  v.'  Jaeger  Automatic 
machine  Co.   (Pa.),  14-122. 

f.  Acts  of  vice-principals  and  fellow  servants. 

( 1 )   Vice-principals. 

(a)   Who  are. 

In  general.  —  A  servant  to  whom  is  com- 
mitted the  duty  of  instructing  another  ser- 
vant is  a  vice-principal  in  respect  to  that 
duty,  though  both  servants  are  of  the  same 
grade.      Wyman  K.  Berry   (Me.),  20-439.' 

The  duty  of  exercising  ordinary  care  in  the 
selection  of  his  employees  is  a  personal  duty 
which  cannot  be  delegated  by  the  master, 
and,  where  the  selection  of  employees  is  con- 
fided to  another  employee,  the  latter  becomes 
the  representative  of  the  employer  in  that 
regard,  and  is  not  a  fellow  servant.  Cragg 
V.  Los  Angeles  Trust  Co.    (Cail.),  16-1061. 

Superintendent  or  general  manager 
of  business.  —  A  superintendent  or  general 
manager  who  has  charge  of  the  master's  en- 
tire business  is  a  vice-principal,  and  where, 
upon  his  arrival  at  the  place  where  the  work 
for  the  master  is  being  done,  he  assumes 
charge  thereof  and  directs  the  manner  in 
which  it  shall  be  completed,  the  master  be- 
comes liable  for  his  subsequent  negligence  to 
the  same  extent  as  if  he  had  laid  ouf  the 
plan  for  doing  the  work  at  the  outset. 
Hamann  v.  Milwaukee  Bridge  Co.  (Wis.),  7- 
458. 

Foreman  of  bridge  gang.  —  The  fore- 
man of  a  bridge  gang  who  has  charge  of  work 
for  a  railroad  company  stands  iii  the  com- 
pany's place  as  its  representative,  and  if  he, 
while  acting  as  foreman,  negligently  causes 
an  injury  to  a  servant  of  the  company,  tbe 
company  is  liable  therefor  unless  the  seryjint 
is  guilty  of  contributory  negligehcfe  or  Unless 
the  injury  results  from  a  risk  assumed  by  the 
servant.  Choctaw,  etc.,  R.  Co.  v.  Jones 
(Ark.),  7-430. 

Conductor  of  railiray  train.  —  A  con- 
ductor in  charge  of  a  freight  train  stands  in 
the  relation  of  vice-principal,  to  the  other 
members  of  the  crew  of  the  train.  Louis- 
ville, etc.,  R.  Co.  V.  Vincent  (Tenh.),  8-66. 

The  conductor  of  a  railroad  train  is,  in  the 
management  and  operation  of  the  train,  a 
vice-principal  of  the  company  with  regard 
to  the  train  crew,  and  the  company  is  lia,bte 
for  injuries  to  the  crew  caused  by  the  negli- 
gence of  the  conductor  whtti  acting  in  his 
official  capacity.  Alabama  Greslt  Southern 
R.  Co.  V.  Baldwin   (Tenn.),  3-916. 

Car  inspectors.  —  Car  inspectors  em- 
ployed by  a  railroad  company,  both  when  in- 
specting the  company's  own  cars,  and  when 
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inspecting  cars  of  other  compauies  as  tliey 
coine  to  the  employer's  roads,  act  as  the  rep- 
resentatives of  the  employer  and  not  as  the 
fellow  servants  of  the  employer's  trainmen, 
and  for  tlie  negligence  of  such  Inspectors 
causing  injury  to  ^  trainman,  the  (employer 
is  liable  Tvithout  protection  from  the  fellow- 
servant  doctrine.  Kiley  v.  Rutland  E.  Co. 
(Vt.),  13-269. 

(b)    Na-ture  of  liability. 

Negligence  of  Union  Depot  Company. 

—  A  depot  company,  operating  a  union  depot 
under  the  control  and  for  the  convenience'  of 
several  railway  companies,  is  the  servant  of 
the  one  for  which  it  performs  a  particular 
act;  and,  if  the  act  is  negligently  performed, 
the  railway  company  is  liable  to  its  employee 
injured  thereby.  Floody  f.  Chicago,  etc.,  E. 
Co.    (Minn.),  18-274. 

The  act  of  a  switchman  employed  by  a 
depot  company  in  throwing  a  switch  for  the 
passage  of  a  railway  company's  train  is  the 
act  of  the  depot  company,  and  may  render 
the  railway  company  liable  to  its  injured 
employee.  Ploody  v.  Chicago,  etc.,  R.  Co. 
(Minn.),  18-274. 

Negligence  of  condnctox.  —  As  it  is 
within  the  sphere  of  a  conductor's  duty  to 
control  and  direct  the  coupling  of  the  cars 
to  a  train,  liis  act  in  giving  signals  to  the 
engineer  with  regard  thereto  will  be  pre- 
sumed to  be  the  act  of  a  vice-principal  with 
respect  to  a  brakeman  of  the  crew,  even 
though  the  signal  would  have  been  obeyed  if 
given  by  the  brakeman.  Alabama  Great 
Southern  R.  Co.  v.  Baldwin  (Tenn.),  3-916. 
Evidence  that  while  the  plaintiff,  a  brake- 
man,  was  between  the  ears  of  a  train,  en- 
deavoring to  adjust  the  coupling  and  acting 
with  proper  care,  the  conductor,  who  knew 
of  the  situation,  or  could  have  known  of  it 
by  the  exercise  of  ordinary  care,  caused  the 
cars  to  be  brought  together,  thereby  injuring 
the  plaintiff,  is  sufficient  evidence  of  negli- 
gence to  sustain  a  verdict  against  the  rail- 
road company.  Alabama  Great  Southern  R. 
Co.  V.  Baldwin   (Tenn.),  3-fll6. 

Neligence  of  certificated  foreman.  — 
Under  the  Tennessee  statute  providing  that 
no  coal  mine  shall  be  operated  without  the 
foreman  holding  a  certain  certificate  of  com- 
petency, and  that  the  certificate  shall  be  suffi- 
cient evidence  of  the  competency  of  the  holder, 
and  prescribing  the  duties  of  the  foreman, 
and  providing  that  "  said  foreman  shall  not 
be  subject  to  the  control  of  the  operator  or 
owner  in  the  discharge  of  the  duties  required 
of  said  mine  foreman  by  this  act "  and  shall 
be  subject  to  a  fine  and  imprisonment  for  a 
failure  to  discharge  the  duties  prescribed  by 
the  act,  the  mine  operator  or  owner  is  not 
liable  for  the  negligence  of  his  certificated 
foreman.  Sale  Creek  Coal,  etc.,  Co.  v.  Priddy 
(Tenn.),  10-745. 

Failure  to  -cvam  servant  of  danger.  — 
Where  a  vice-principal,  who  is  directing  cer- 
tain work  for  his  master,  sees  or  ought  to 
see  that  the  manner  in  which  the  work  is 
being  done  is  dangerous,  it  is  his  duty  either 


to  notify  tlie  servants  of  tjie  danger  or  to 
stop  the  work  until  the  proper  remedy  is  ap- 
plied. Hamann  v.  Milwaultee  Bridge  Co. 
(Wis.),  7-458. 

Assault  by  vice-principal,  r-  A  master 
is  not  liable  for  an  assault  committe/i  on  oue 
of  liis  servants  by  a  superior  servant  while 
the  latter  was  not  acting  within  the  sc6pe 
of  his  employment  or  in  the  prosecution  and 
furtlierance  of  the  business  intrustpd  to  him. 
Roberts  v.  Southern  R.  Co.  (N.  Car.),' 10- 
375. 

Question  for  jury.  —  It  is  for  the  jury 
to  determine  whether  a  vice-principal  was 
guilty  of  negligence  in  directiiig  or  permit- 
ting work  to  be  done  in  a  certain  manper. 
Hamann  v.  Milwaukee  Bridge  Co.  (Wis.), 
7-458. 

(2)   Fellow  servants. 

(a)   Who  are. 

In  general.  —  All  who  enter  the  same 
employment  are  presumably  fellow  servants, 
and  the  burden  of  showing  the  contrary  is 
on  one  who  asserts  it.  Chicago,  etc.,  E.  Co. 
V.  Barker   (Ind.),  14-375.'        '        ' 

The  operation  of  machinery  is  a  duty  owing 
by  the  servant  to  the  master,  and  when  any 
duty  connected  with  the  operation  of  any 
part  of  a  machine  is  delegated  to  another  by 
the  master,  the  servant  performing  such  duty 
is  a  fellow  servant  of  all  others  engaged  in 
carrying  on  the  common  enterprise.  Chi- 
cago, etc.,  R.  Co.  V.  Barker  (Ind.),  14-375. 

Where  in  an  action  against  a  city  by  an 
employee  thereof  who,  while  on  a  municipal 
bridge,  where  he  had  been  ordered  to  make 
certain  measurements,  was  injured  by  the 
negligence  of  the  bridge  tenders,  it  appears 
that  the  plaintiff  and  such  bridge  tenders 
were  in  different  departments  of  the  city  gov- 
ernment, under  the  control  of  different  su- 
perior officers,  and  were  not  co-operating  in 
making  the  measurements  or  in  operating  the 
bridge,  and  that  the  lines  of  their  respective 
employments  did  not  necessarily  bring  them 
into  habitual  association,  the  question 
whether  they  were  fellow  servants  is  prop- 
erly submitted  to  the  jury  as  one  of  "fact. 
Gathman   r.  Chicago    (111.),   15-830. 

Separate  trains  do  not  constitute  separate 
and  distinct  departments  of  railway  service 
within  the  meaning  of  a  rule  under  which  the 
fellow-servant  doctrine  is  not  applied,  where 
a  servant  is  employed  in  a  department  of  the 
general  service  which  is  separate  and  distinct 
from  that  of  the  servant  or  servants  whose 
negligence  caused  the  injury.  Louisville, 
etc.,  R.  Co.  V.  Dillard   (Tenn.),  4-1028. 

A  miner  who  loads  coal  on  a  car  in  which 
it  is  hauled  from'  a  room  in  a  mine  to  the  bot- 
tom of  the  shaft  may  be  a  fellow  servant  of 
the  driver  of  the  car;  but  in  an  action  by'  the 
driver  to  recover  for  personal  injiines  sus- 
tained in  an  accident  caused  by  the  fact  that 
the  top  of  the  coal  in  the  car  caught  on 
the  timbers  of  the  roof,  with  the  result  that 
the  car  tilted  upward  in  front  and  caught 
the  plaintiff  between  the  '  end  of  '  the  car 
and  the  roof,  where  the  evidence  shows  that 
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the  driver,  and  not  the  miner,  determined 
when  the  ear  was  properly  loaded,  and  there 
is  no  evidence  to  show  that  the  car  was  im- 
properly loaded,  the  fellow-servant  doctrine 
has  no  application.  Jones,  etc.,  Co.  v.  George 
(111.),  10-285. 

Passenger  conductor  and  freight 
brakeman.  —  A  railroad  con  pany  which 
has  exercised  due  care  in  the  selection  of  its 
servants  is  not  liable  to  a  brakeman  on  one 
of  its  freight  trains  for  personal  injuries  re- 
sulting from  the  negligence  of  the  conductor 
of  one  of  its  passenger  trains,  as  the  two  em- 
ployees are  fellow  servants.  Louisville,  etc., 
R.  Co.  V.  Dillard   (Tenn.),  4-1028. 

Conductor  of  freight  train  and  Full- 
man  employee.  —  The  conductor  of  the 
freight  train  of  a  railroad  company  and  the 
servant  of  a  sleeping-car  company  which 
uses  the  facilities  of  the  railroad  by  contract 
between  the  two  companies,  are  fellow  ser- 
vants, and  the  railroad  company  is  not  lia- 
ble for  an  injury  to  the  sleeping-car  servant 
caused  by  the  negligence  of  the  conductor. 
Lewis  V.  Pennsylvania  K.  Co.  (Pa.),  13-1142. 

Section  hands  and  train  creiv.  —  Sec- 
tion or  repair  men  are  fellow  servants  of 
those  operating  trains.  Chicago,  etc.,  R.  Co. 
V.  Barker   (Ind.),  14-375. 

A  laborer  employed  by  a  railroad  construc- 
tion company  in  removing  dirt  which  falls 
between  the  ears  of  a  train  used  in  the  work 
of  construction  is  a  fellow  servant  of  the  en- 
gineer of  the  train.  Bradford  Construction 
Co.  V.  Heflin  (Miss.),  8-1077. 

"  Cub  "  brakeman  and  train  crew.  — 
A  person  acting  as  a  "  student  brakeman " 
on  a  railroad  freight  train,  who,  at  his  own 
request  and  by  permission  of  the  railroad 
company,  is  performing  .services  for  the  com- 
pany for  the  purpose  of  giaining  such  experi- 
ence and  such  knowledge  of  the  work  as  will 
render  him  competent  to  act  as  a  regular 
brakeman  and  to  receive  a  regular  brake- 
man's  pay,  is  a  servant  of  the  company,  and 
therefore  is  a  fellow  servant  of  regular  paid 
servants  employed  in  the  operation  of  the 
train  upon  which  he  is  engaged.  Weisser  v. 
Southern  Pacific  R.  Co.   (Cal.),  7-636. 

A  "  cub "  brakeman  on  a  railroad  train, 
who  is  learning  the  business,  is  a  fellow  ser- 
vant of  the  regular  -brakeman  employed  on 
the  same  train.  Louisville,  etc.,  R.  Co.  v. 
Vincent  (Tenn.),  8-66. 

Train  despatcher  and  locomotive 
fireman.  —  A  train  despatcher  of  a  railroad 
company  operating  a  single-track  railroad, 
whose  duty  it  is  to  issue  telegraphic  orders 
in  the  superintendent's  name  for  movement 
of  trains  and  to  see  that  the  orders  are  trans- 
mitted, is  not  a  fellow  servant  of  a  fireman 
--lipon  one  of  the  locomotives  of  the  company. 
Ric&r_v.  Central  R.  Co.   (N.  J.),  9-785. 

Section  foremen  of  different  sections 
of  railw^.  —  A  section  foreman  of  a  rail- 
road is  the  f^ow  servant  of  foremen  of  other 
sections  and  v^ous  railroad  employees  who 
together  with  hnn^  are  engaged  in  removing 
the  debris  of  a  landslide  from  the  track,  and 
the  fact  that  such  foi^man  makes  no  proper 
inspection  of  the  premises,  or  states  in  the 


presence  of  the  others  that  the  premises  are 
safe,  does  not  render  the  railroad  company 
liable  for  an  accident  occasioned  by  falling 
rock  and  dirt.  Malouey  (".  Florence,  etc.,  R. 
Co.   (Colo.),. 12-621. 

Employees  of  railway  companies 
using  same  tracks.  —  An  arrangement 
whereby  one  railroad  company  permits  an- 
other to  operate  its  trains  over  the  tracks 
of  the  former  does  not  make  the  employees  of 
the  two  companies  fellow  servants.  Jennings 
V.  Philadelphia,  etc.,  R.  Co.  (D.  C),  10-7B1. 

S'witchman  of  Union  Depot  Company 
and  S'witchman  of  rail-way  company,  — 
A  switchman  in  the  employ  of  a  union  depot 
company  is  not  a  fellow  servant  of  a  switch- 
man in  the  employ  of  a  railroad  company 
running  trains  to  the  depot,  as  the  term 
"  fellow  servant "  is  used  when  the  common- 
law  rule  is  invoked  that  a  master  is  not  lia- 
ble for  injuries  received  through  the  negli- 
gence of  a  coemployee.  Nevertheless  the 
railway  company  may  be  liable  to  its  servant 
for  personal  injuries  received  because  of  the 
negligence  of  the  depot  employee.  Floody 
V.  Chicago,  etc.,  E.  Co.   (Minn.),  18-274. 

Overseer  and  w^orkmen  unloading 
car.  —  Workmen  engaged  in  the  ordinary  oc- 
cupation of  unloading  a  railroad  car  under 
the  direction  of  a  common  overseer,  are  fel- 
low servants  within  the  rule  announced  in 
Chicago,  B.  &  Q.  R.  Co.  v.  Kellogg,  54  Neb. 
127;  and  the  master  is  not  liable  for  an  in- 
jury to  one  engaged  in  such  occupation 
caused  by  the  negligence  of  a  competent  fel- 
low servant.  Westlake  v.  Murphy  (Neb.), 
19-149. 

Foreman  and  member  of  crew.  —  A 
mere  foreman,  who  is  engaged  with  a,  crew 
of  assistants,  which  is  supplied  with  suitable 
materials  and  appliances,  in  performing  a 
mere  detail  of  the  master's  business,  is  a 
fellow  servant  of  a  member  of  the  crew. 
Hamann  v.  Milwaukee  Bridge  Co.  (Wis.), 
7-458. 

Plumber  and  helper.  —  A  person  em- 
ployed as  a  plumber,  who  has  no  power  to 
hire  or  discharge  his  helper,  is  a  fellow  ser- 
vant of  the  helper,  and  is  not  a  superintend- 
ent within  the  meaning  of  the  provision  of 
the  New  York  Employers'  Liability  Act  mak- 
ing an  employer  liable  for  the  negligence  of 
any  person  in  his  service  "  whose  sole  or 
principal  duty  is  that  of  superintendence,  or 
in  the  absence  of  such  superintendent,  of  any 
person  acting  as  superintendent  with  the  au- 
thority or  consent  of  such  employer,"  not- 
withstanding the  fact  that  it  is  the  helper's 
duty  to  obey  the  plumber's  directions  with 
reference  to  certain  matters  connected  with 
the  work.  McConnell  v.  Morse  Iron  Works, 
etc.,  Co.   (N.  Y.),  10-205. 

Mine  boss  and  miner.  —  A  mine  boss 
and  a  fire  boss  employed  in  a  coal  mine,  pur- 
suant to  the  West  Virginia  statute  (Code 
1906,  5§  409,  410),  in  the  performance  of  the 
duties  thereby  imposed  upon  them,  including 
the  duty  of  the  mine  boss  to  see  that  as  the 
working  places  advance  break-throughs  for 
air  are  made,  or  that  brattice  shall  be  used, 
are   fellow   servants   of  the  miner  employed 
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therein,  and  the  master  is  not  liable  for  in- 
juries sustained  by  such  miner  on  account  of 
the  negligent  performance  of  those  duties. 
Bralley  v.  Tidewater  Coal  Co.  (W.  Va.),  19- 
510. 

(b)    Nature  of  liability. 

In  general.  —  In  determining  whether 
the  fellow-servant  rule  is  applicable  in  a 
given  case  of  injury  to  a  person  while  riding 
to  or  from  his  work  upon  his  employer's  con- 
veyance, a  fair  test  is  whether  the  employer 
in  furnishing  the  transportation,  and  the 
employee  in  using  it,  were  engaged  in  per- 
forming one  of  the  express  or  implied  duties 
of  the  employment,  and  this  question  must 
depend  largely  upon  the  peculiar  circum- 
stances of  each  case.  Pigeon  v.  Lane 
(Conn.),  11-371. 

In  an  action  hy  a  telephone  lineman  for 
personal  injuries  the  fact  that  an  uninsulated 
wire  which  the  plaintiff  was  stringing  fell 
upon  a  trolley  wire  through  the  negligence 
of  a  fellow  servant  does  not  warrant  the 
direction  of  a  verdict  for  the  defendant,  since 
an  employee  may  recover  for  the  negligence 
of  his  employer  notwithstanding  the  fact 
that  the  negligence  of  a  fellow  servant  has 
contributed  to  the  injury.  Be  Kallands  v. 
Washtenaw  Home  Tel.   Co.    (Mich.),   15-593. 

Under  the  common  law  of  Connecticut,  a 
master  is  not  liable  for  injuries  to  his  ser- 
vant resulting  from  the  negligence  of  a  fel- 
low servant.  Hoxie  v.  New  York,  etc.,  R. 
Co.   (Conn.),  17-324. 

After  a  master  has  exercised  due  care  in 
the  selection  of  his  servants,  the  danger  aris- 
ing from  the  negligence  of  a  fellow  servant 
is  one  which  a  person  going  into  the  service 
voluntarily  assumes,  and  it  is  a  risk  for 
which  it  is  presumed  he  is  satisfactorily  com- 
pensated by  the  larger  wages  he  can  earn  in 
the  service  than  in  other  employments.  Louis- 
ville, etc.,  R.  Co.  V.  Dillard  (Tenn.),  4-1028. 

In  the  absence  of  precedent  want  of  care 
in  employing  a  servant,  the  master  is  not 
liable  for  an  injury  negligently  inflicted  by 
the  servant  upon  a  fellow  servant.  Hamann 
V.  Milwaukee  Bridge  Co.   (Wis.),  7-458. 

Evidence  reviewed,  in  an  action  against  a 
railroad  company  and  a  conductor  in  its  em- 
ploy to  recover  damages  for  the  negligent 
killing  of  a  "  cub  "  brakeman  in  the  employ 
of  the  company,  and  held  to  show  that  the 
injury,  which  was  caused  by  the  premature 
starting  of  the  train  while  the  deceased  was 
making  a  coupling,  was  due  to  the  negligence 
of  a  fellow  servant,  a  brakeman,  in  giving 
a  premature  signal  to  the  conductor  to  start 
the  train,  and  to  show  further  that  the  con- 
ductor was  not  negligent  in  acting  upon  such 
signal  and  signaling  the  engineer  to  start 
the  train.  Louisville,  etc.,  R.  Co.  v.  Vincent 
(Tenn.),  8-66. 

Selection  of  defective  tools  by  fel- 
low servant.  —  Where  a  master  has  upon 
hand  at  a  place  where  the  work  is  being  per- 
formed sufficient  suitable  materials  or  ap- 
pliances for  the  doing  of  the  work,  he  is  not 
liable  for  injuries  resulting  to  a  servant  by 
reason  of  error  in  the  judgment  of  a  fellow 


servant  in  selecting  a  defective  material  or 
appliance.  MoConnell  c.  Morse  Iron  Works, 
etc.,  Co.   (N.  Y.),  10-205. 

A  master  held  not  liable  for  an  injury  to 
a  servant  caused  by  the  negligent  act  of  a 
fellow  servant  in  selecting  an  unsafe  appli- 
ance from  the  supply  of  safe  appliances  fur- 
nished by  the  master.  Towne  v.  United 
Electric  Gas,  etc.,  Co.  (Cal.),  2-905. 

Failure  of  felloir  servant  to  give 
-warning  of  danger.  —  The  failure  of  fore- 
men in  charge  of  the  details  of  felling  a  tree 
(who  at  the  time  of  the  injury,  because  of 
the  absence  of  other  employees,  are  engaged 
with  the  servant  who  is  injured  in  pulling 
on  a  rope  to  guide  the  direction  of  the  fall  of 
the  tree)  to  warn  the  servant  when  it  begins 
to  fall  and  in  what  direction  it  will  fall,  or 
to  station  themselves  or  others  elsewhere  to 
give  such  warning,  cannot  be  charged  against 
the  master  as  negligence  entitling  the  servant 
to  recover  damages  for  injuries  received  by 
reason  of  the  tree  falling  on  him.  There 
being  no  nondelegable  duty  resting  on  the 
master  to  thus  warn  the  servant,  the  negli- 
gence of  the  foreman,  if  any,  is  that  of  a 
fellow  servant.  Hagins  v.  Southern  Bell 
Tel.  Co.    (Ga.),  20-248. 

Turning  on  of  electric  current  by 
fellow  servant.  —  In  an  action  against  an 
electric  light  company  to  recover  damages  for 
personal  injuries,  where  the  evidence  shows 
that  the  plaintiff,  a  lineman  in  the  employ  of 
the  defendant,  was  injured  by  receiving  an 
electric  shock  while  repairing  one  of  the  com- 
pany's lines,  and  that  the  injury  was  caused 
by  the  act  either  of  the  company's  chief  en- 
gineer or  of  its  electrician,  in  turning  on  the 
current  while  the  plaintiff  was  working  on 
the  line,  in  violation  of  the  plaintiff's  direc- 
tions to  keep  the  current  turned  off,  and 
where  there  is  no  evidence  that  either  the 
chief  engineer  or  the  electrician  had  charge 
of  the  line  or  the  switch  board,  or  of  any  dis- 
tinct branch  of  the  company's  business,  so  as 
to  make  them  vice-principals  in  the  eyes  of 
the  law,  or  that  either  of  them  was  incom- 
petent, the  plaintiff  is  properly  nonsuited,  on 
the  ground  that  the  injury  resulted  from 
the  negligence  of  a  fellow  servant  for  which 
the  employer  is  not  liable.  Shank  v.  Edison 
Electric  Illuminating  Co.    (Pa.  St.),  17-465. 

The  duty  of  repairing  its  lines  and  of  car- 
ing for  the  circuit  while  such  repairs  are 
being  made,  is  a  duty  which  an  electric  light 
company  may  properly  delegate  to  its  em- 
ployees, and  its  duty  to  its  servants  in  that 
regard  extends  no  further  than  to  employ 
suitable  and  competent  fellow  servants,  and 
to  supply  them  with  everything  needed  for 
the  work.  There  is  no  rule  of  law  which 
requires  such  a  company  to  keep  constant 
watch  over  its  switch  board,  in  order  to  p/3^ 
vent  the  current  from  being  turned  on,  ^mien- 
ever  one  of  its  servants  is  engaged  in  repair- 
ing the  line.  Shank  v.  Edison  Electric 
Illuminating  Co.   (Pa.  St.),  17t-4'65. 

Negligence  of  fellow  servant  in  car- 
rying to  OP  from  work.  —  A  coal  miner 
who,  after  his  day's  work,  avails  himself  of 
the  option  to  ride  on  a  train  provided  by  the 
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mine  owner  for  the  purpose  of  carrying  his 
workmen  from  the  mine  to  their  homes,  there 
being  no  actual  contract  that  such  miner 
shall  be  carried  on  the  train,  assumes  the 
risk  olf  nigligeftee  of  the  engineef  of  the 
train  and  of  a  mason  employed  by  the  mine 
owner  to  repair  a  bridge  over  the  railway, 
the  fellow-servant  doctrine  being  applicable 
to  such  a  case.  Cdldrick  v.  Partridge,  Jones 
&  Co.   (Eng.);  16-283. 

In  an  action  against  an  employer  by  an 
employee  for  an  injury  suffered  by  the  plain- 
tiff while  being  driven  in  a  vehicle  of  the 
defeiidaiit  in  charge  of  ailother  employee  of 
the  defendant,  where  the  jury  might  find 
fro:::  the  evidence  that  the  defendant  by  no 
contract  ever  agreed  to  carry  the  plaintiff  on 
the  trip  on  which  he  was  injured;  that  the 
plaintiff  was  allowed  to  ride  upon  the  vehicle 
merely  as  a  matter  of  favor;  that  the  defend- 
ant had  the  right  to  refuse  to  carry  the 
plaintiff  and  to  compel  him  to  leave  the 
vehicle  at  any  Jioinf  on  the  journey;  that 
the  plaintiff  was  at  liberty  to  leave  when- 
soever he  chose;  that  the  plaintiff  rendered 
no  service  while  on  the  vehicle,  and  was  in- 
jured before  reaching  his  place  of  work  and 
before  the  hour  for  beginning  work,  a  finding 
of  such  facts  by  the  jury  would  make  the 
relation  of  the  plaintiff  and  defendant  that 
of  licensor  and  li<wnsee,  and  the  fellow-ser- 
vant law  would  not  be  available  as  a  defense 
to  the  action.  Pigeon  v.  Lane  (Ootin.),  11- 
371. 

Act  of  incompetent  fellow  servant.  — 
In  an  action  by  a  servant  against  his  master 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  a  fellow  servant  in  the  operation  of  a  pas- 
senger, elevator,  evidence  -ihat  silch  fellow 
servant  was  hired  in  violation  of  an  ordi- 
nance prohibitiiig  the  employment  of  unli- 
censed persons  to  operate  passenger  elevators 
is  conclusive  upon  the  question  of  the  mas- 
ter's negligence  in  hiring  him.  Cragg  v.  Los 
Angeles  Trust  Co.    (Cal.),  16-1061. 

The  rule  as  to  the  liability  of  a  master 
on  the  ground  of  want  of  care  in  the  Selec- 
tion, of  competent  servants  is  a  part  of  the 
felloW'Servant  rule,  and  is  applicable  only  in. 
actions  by  servants  against  their  master  for 
injuries  caused  by  the  negligence  of  fellow 
servants.  Minot  v.  Snavely  (tj.  S.),  19- 
996.  -    _ 

Evidence  reviewed,  in  an  action  to  recover 
damages  for  the  death  of  a  servant  resulting 
from  (ihe  negligence  of  a  fellow  servant,  and 
held  sufficient  to  show  that  the  fellow  ser- 
vant was  incompetent  or  that  the  master  was 
negligent  in  selecting  him  to  do  the  work 
which  resulted  in  the  injury.  Hamann  v. 
Milwaukee  Bridge  Co.   (Vi^is.),  7-458. 

Performance  of  niandelegable  duty.  — 
Where  an  act  is  one  which  it  is  the  duty  of 
a  master  to  perform,  and  he  delegates  its 
perfoririance.to  a  servant,  and  the  latter  per- 
forms it  negligently  to  the  injury  of  another 
servant  in  the  same  cominon  employment, 
the  njaster  is  liable.  Qilihn  v.  Electric  Laun- 
dry Co.   (Cal.),  17-1100, 


(c)   Effect  of  statutes. 

To  what  masters  applicable.  —  A  cor- 
poration organized  under  a  charter  confer- 
ring the  power  of  eminent  domain,  with 
authority  to  construct  railways  for  the 
transportation  of  passengers  and  freight,  is 
a  railroad  company  and  as  such  is  subject 
to  the  provisions  of  the  fellow-§ervant  act, 
though  its  chief  purpose  is  to  exploit,  certain 
timber  lands  and  to  market  the  timber  grpw- 
ing  thereon.  Wright  v.  Caney  River  R.  Co. 
(N.  C),  19-384. 

_  The  provision  of  the  Mississippi  constitu- 
tion abolishing  the  fellow-servant  .  doctrine 
in  the  case  of  employees  of  a  railroad  corpo- 
ration applies  only  to  railroad  corporations 
proper,  which  ai-e  engaged  as  coinmon  car- 
riers in  the  business  of  transporting  freight 
and  passengers,  and  does  not  apply  to  corpo- 
rations which  are  authorized  to  construct 
but  not  to  operate  railroads,  even  though 
such  eoporations  actually  operate  trains,  in 
the  performance  of  their  construction  work; 
nor  does  it  apply  to  logging  railroads,  lumber 
railroads,  or  other  railroads  owned  or  oper- 
ated by  individuals,  corporations,  or  part- 
nerships as  adjuncts  to  their  main  business. 
Bradford  Construction  Co.  v.  Hefliu  (Miss.). 
8-1077. 

To  what  servants  applicable.  —  The 
engineer  of  a  train  is  a  fellow  servant  of 
the  brakenian  and  is  not  a  superior  officer 
or  agent,  or  a  person  having  the  right  to  di- 
rect or  control  the  services  pf  the  bra,keman 
within  a  constitutional  provision  giving  em- 
ployees of  railroads  the  same  right  of  recov- 
ery as  a  person  not  an  employee  "  where  the 
injury  results  from  the  neg^gcnce  of  a  su- 
perior officer  or  agent "  and  "  where  it  re- 
sults from  the  negligence  of  a  person  having 
the  right  to  control  or  direct  the  services  of 
the  party  injured."  Pagan  v.  Southern  Rail- 
way  (S.  Car.),  13-1105. 

The  North  Dakota  statute  makiiig  railroad 
companies  liable  to  an  employee  for  injuries 
caused  by  the  negligence  of  a  coemployee 
applies  _  only  to  those  employees  engaged  .in 
operating  the  railroads,  and  exposed  to  the 
peculiar  injuries  attending  that  business,  and 
does  not  apply  to  an  employee  of  a  railroad 
company  engaged  in  cutting  and  removing 
ice  from  a  river  for  use  by  the  company. 
Beleal  v.  Northern  Pacific  R.  Co.  (N.  Dak.), 
11-921. 

^  In  an  action  undier  the  Iowa  statute  pro- 
viding that  a  railway  company  shall  be  liable 
to  an  employee  for  an  injury  resulting  from 
the  negligence  of  a  coemployee,  when  the 
'■Pglig^n.ce  is  in  any  manner  connected  with 
the  use  and  operation  of  the  railway,  it  is 
for  the  court  to  determine  as  a  question  of 
law  whether  the  negligence  of  the  coemployee 
was  in  any  manner  connected  \cjth  the  use 
and  operation  of  the  railway;  where  there  is 
no  question  as  to  whsjt  the  employment  was 
or  as  to  what  the  employees  were  doing  at 
the  time  the  injury  was  inflicted.  Dunn  v. 
Chicago,  etc.,  R.  Co.   (la.),  8-22«. 

The  Iowa  statute  providing  that  a  railway 
company  shall  be  liable  to  an  employee  for 
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an  injury  resulting  from  the  negligence  of  a 
coemployee,  when  the  negligence  is  in  any 
manner  connected  with  the  xise  and  operation 
of  the  railway,  does  not  render  the  company 
liable  to  a  Section  hand  for  an  injury  result- 
ing from  the >  negligence  of  o.  coemployee  who 
is  engaged  in  the  ordinary  work  of  a  section 
gang,  disconnected  from  any  control  of  the 
train.  Dunn  r.  Chicago,  etc.,  R.  Co.  (la.), 
8-226. 

A  secticta  hand  employed  by  a  railrbad 
company,  who  has  been  appointed  by  the  sec- 
tion master,  or  selected  by  his  fellow  em- 
ployees, as  "  caller "  for  a  squad  of  section 
hands  engaged  in  moving  rails,  and  whose 
duty  it  is  to  direct  the  other  members  of  the 
squad  when  to  pick  up  a.  rail  and  When  to 
drop  the  same,  is  a  person  having  a  right  to 
control  or  direct  the  services  of  the  other 
members  of  the  squad,  within  the  meaning 
of  the  provision  Of  the  South  Carolina  Con- 
stitution, abrogating  the  fellow-servant  doc- 
trine in  soine  respects,  and  if  another  mem- 
ber of  the  squad  is  injured  by  his  negligeiice 
the  railroad  company  is  liable.  Hallums  c. 
Southern  R.  Co.   (S.  Car.),  17-511. 

A  section  hand  employed  by  a  railroad 
company  and  engaged  in  the  work  of  remov- 
ing rails  from  one  side  of  a  railroad  track 
to  the  other,  is  an  employee  of  a  railroad 
corporation  within  the  meaning  of  section  15 
of  article  IX.  of  the  Constitution  of  South 
Carolina,  which  nullifies  in  some  particulars 
the  doctrine  of  assumption  of  risk  as  applied 
to  such  employees,  by  giving  them  the  same 
rights  and  remedies  against  the  railroad 
company  for  injuries  suffered  by  them  as 
are  allowed  by  la\<f  to  persons  hot  employees, 
when  the  injury  results  from  the  negligence 
of  a  superior  agent  dr  officer,  or  of  a  person 
having  the  right  to  control  or  direct  the  ser- 
vices of  the  party  injhred,  or,  in  certain 
cases,  from  the  negligence  of  a  fellov?  ser- 
vant. Hallums  V.  Southfern  R.  Co.  ( S.  Car. ) , 
17-511. 

AppiikaHdn  to  tidxiiitida-latir  right  of 
action.  —  The  Colorado  "  fimployers'  Lia- 
bility Act"  does  not  apply  to  an  action  by  a 
Berva.tit  against  the  master  to  enforce  a  right 
existing,  at  common  laW;  Denver,  etc.,  R. 
Co.  V.  Ndrgite  (U.  S.),  5-448. 

Act  of  incompetent  f  elloir  servant.  — 
Under  th«  California  statute  an  employer  is 
liable  to  an  eiiljiloyee  for  injuries  resulting 
to  the  latter  from  the  negligence  of  a  fellow 
servant,  where  he  haS  failed  to  use  ordinary 
care  in  the  selection  of  such  fellow  servant. 
Cragg  V.  Los  Angeles  Trust  Co.  (Cal.),  16- 
1061. 

(dj    Who  iriay  invoke  doctrine. 

Person  other  than  master.  —  Where  a 
servant  is  injured  by  reason  of  the  joint 
negligence  of  a  fellow  servant  and  of  a  third 
person  who  is  a  stranger  to  the  contract  of 
master  aijd  Servant,  the  fellow-servant  rule 
does  not  exonerate,  the  third  person  from 
liability  for  his  xiegligerice.  Kentucky,  etc., 
R.  i5o.' i>.  Sydnor   (Ky.),  7-1177. 

Where    a    bridge    and    transfer    company 


maintains  a  switch  yard  aiid  permits  raiUray 
companies  to  repair  their  cars  at  any  point 
in  the  yard,  the  plan  of  protecting  the  re- 
pairers being  the  placing  of  a  signal  near  the 
ckr  being  repaired,  it  is  the  duty  of  the 
bridge  company's  employees  in  charge  of 
moving  oars  and  engines  to  keep  a  lookout 
for  repairers  and  their  signals ;  and  the 
bridge  company  is  liable  for  an  injury  to  a 
repairer  resulting  from  the  operation  of  one 
of  its  trains,  though  the  repairer  was  negli- 
gent in  his  manner  of  displaying  the  signal, 
if  the  servants  in  charge  of  the  train  could 
by  the  exercise  of  ordinary  care  have  discov- 
ered the  signal  in  time  to  avert  the  injury. 
Kentucky,  etc.,  R.  Co.  v.  Sydnor  (Ky.),  7- 
1177. 

(3)    Dual   capacity. 

Nature  of  liability.  —  By  the  dual- 
capacity  doctrine  one  may  act  both  as  a. 
vice-principal  and  as  a  fellow  servant,  and  a 
master  is  liable  for  his  negligent  acts  in  the 
former  capacity  but  not  in  the  latter.  Fo- 
garty  v.  St.  Louis  Transfer  Co.  (Tenn.),  3- 
916. 

While  a  vice-principal  may  lay  aside  his 
official  capacity  and  engage  in  the  common 
service  as  a  fellow  servant  with  other  ser- 
vants of  the  master,  he  cannot  occupy  both 
relations  at  the  same  time,  and  if  the  act 
is  one  which  he  could  do  in  either  capacity, 
it  will  be  held  to  have  been  done  in  the  ca- 
pacity in  which  it  was  his  special  duty  to 
act.  Alabama  Great  Southern  R.  Co.  v. 
Baldwin   (Tenn.),  3-916. 

Fellow  servant  performing  nondele- 
gable duty.  —  Ordinarily  the  foreman  or 
boss  of  a  gang  of  hands  employed  in  execut- 
ing a  master's  orders  is  a  mere  fellow  ser- 
vant of  the  other  members  of  the  gang,  but 
when  he  is  discharging  a  nonassignable  duty 
of  the  master,  such  as  furnishing  the  mem- 
bers of  the  gang  a  reasonably  safe  place  in 
which  to  work,  he  is  to  that  extent  a  vice- 
principal.  Low  Moor  Iron  Co.  v.  La  Bianca 
(Ya.),  9-1177. 

Question  of  law  or  fact.  —  In  Illinois 
the  question  whether  the  representative  of  a 
master  is  at  the  time  of  his  negligence  act- 
ing as  vice-principal  or  as  a  fellow  ser- 
vant is  one  for  the  jury,  except  where  the 
facts  are  conceded  and  but  one  inference  can 
be  drawn  therefrom.  Fogarty  v.  St.  Louis 
Transfer  Co.   (Mo.),  1-136. 

g.  Assumption  of  risk. 
(1)    Nature  of   doctrine. 

In  general.  —  The  doctrine  of  assumption 
of  risk  is  not  a  term  of  the  contract  of  em- 
ployment between  master  and  servant,  but  is 
a  principle  of  the  common  law  governing 
that  relation  and  exists  independent  of  the 
will  of  either  party  to  the  cotr  tract.  Denver, 
etc.y  R.  Co.  V.  Norgate  (U.  S.),  5-448. 

The  doctrine  of  assumption  of  risks  inci- 
dent to  the  occupation  in  which  a  person  has 
engaged  does  not  apply  otherwise  thfth  as  be- 
tween master  and  servant.  Dubiver  r  City 
etc.,  R,  Co.   (Ol-e.),  1-889,  '  ' 
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A  master  cannot  escape  liability  for  per- 
sonal injuries  to  his  servant  on  the  ground 
that  the  latter  assumes  the  risk,  if  the  mas- 
ter orders  the  servant  to  perform  an  a<;t 
which  is  apparently  safe,  but  which  is,  by 
the  negligence  of  the  master,  rendered  ex- 
tremely dangerous.,  Graham  r.  Mattoon  City 
E.  Co.   (111.),  14-853. 

Under  a  statute  prohibiting  masters  from 
permitting  any  female  employee  under  the 
age  of  eighteen  years  to  clean  machinery 
while  in  motion,  a  person  within  the  age 
limit  thus  fixed  is  presumptively,  incapable 
of  recognizing  or  appreciating  the  danger  at- 
tending this  prohibited  employment  and  it 
devolves  upon  the  employer  to  show  affirm- 
atively sufficient  capacity  and  judgment  on 
the  part  of  the  employee  to  recognize  the  at- 
tendant risks.  Bromberg  f.  Evans  Laundry 
Co.   (la.),  13-33. 

Distingnished  from  contributory  neg- 
ligence. —  Assumption  of  risk,'  as  distin- 
guished from  contributory  negligence,  is  a 
waiver  of  defects  and  a,  consent  on  the  part 
of  the  servant  to  assume  them  whether  he  is 
careful  or  negligent,  and  is  a  matter  of  con- 
tract, while  contributory  negligence  is  a  mat- 
ter of  conduct.  Miller  v.  White  Bronze 
Monument  Co.    (la.),  18-957. 

The  distinction  between  "  contribvitory 
negligence "  and  "  assumption  of  risk "  as 
defenses  to  an  action  based  on  negligence  is 
that  the  former  rests  on  some  fault  or  omis- 
sion on  the  part  of  the  plaintiff  and  will, 
when  established,  defeat  a  right  of  action  for 
the  defendant's  negligence,  while  the  latter 
rests  on  an  implied  contract  that  a  servant 
will  assume  the  ordinary  risk  of  his  employ- 
ment and  precludes  any  right  of  action  from 
arising  at  all.  Choctaw,  etc.,  E.  Co.  v.  Jones 
(Ark.),  7-430. 

(2)    Eisks   assumed. 

(a)    In  general. 

Unknown  dangers.  —  In  an  action  by 
a.  brakeman  against  a  railroad  company  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  in  consequence  of  col- 
lision with  a  switch  target  near  the  defend- 
ant's track,  where  it  appears  that  the  target 
was  so  close  to  the  track  that  there  was  not 
room  enough  to  permit  the  body  of  the 
brakeman,  who  was  on  the  side  ladder  of  the 
freight  car,  to  pass  in  safety,  and  the  plain- 
tiff testifies  that  prior  to  the  accident  he  had 
never  operated  the  target  or  been  warned  re- 
garding its  location,  it  cannot  be  maintained 
that  the  danger  from  the  structure  was  one 
of  the  ordinary  risks  assumed  by  the  plain- 
tiff on  entering  the  defendant's  employment. 
Boston,  etc.,  R.  Co.  v.  Gokey  (U.  S.),  9- 
384. 

Unsafe  machinery.  —  A  servant  does 
not  assume  the  risk  of  danger  from  the  use 
of  unsafe  machinery  furnished  by  the  mas- 
ter, unless  the  defects  are  so  glaring  and 
obvious  that  a  reasonably  prudent  man  would 
not  attempt  to  use  the  machinery.  Coin  v. 
John  M.  Talge  Lounge  Co.   (Mo,),  17-888, 


Dangers  ascertainable  by  nse  of  or- 
dinary care.  —  In  an  action  by  a  servant 
against  his  master  to  recover  damages  for 
personal  injuries,  it  is  erroneous  to  instruct 
the  jury  that  the  plaintiff  must  have  had 
actual  knowledge  of  the  dangerous  condition 
before  he  can  be  said  to  have  assumed  the 
risk  thereof,  as  the  servant  not  only  assumes 
all  the  obvious  and  known  dangers,  but  also 
such  as  by  the  exercise  of  ordinary  care  may 
become  known  to  him.  Jones,  etc.,  Co.  v. 
George   (111.),  10-285. 

Performance  of  neir  duties.  —  In  an 
action  by  a  servant  against  his  master  to 
recover  damages  for  injuries  alleged  to  have 
been  received  by  the  plaintiff  while  in  the 
defendant's  employment,  an  instruction  to 
the  jury  that  a  servant's  implied  assumption 
of  risks,  which  accompanies  and  is  a  part  of 
the  contract  of  hiring,  is  confined  to  that 
particular  work  and  class  of  work  for  which 
he  is  employed,  and  if  the  master  orders  him 
to  work  temporarily  in  another  department 
of  the  general  business  where  the  work  is  of 
such  a  different  nature  and  character  that  it 
cannot  be  said  to  be  within  the  scope  of  the 
employment,  and  where  he  is  associated  with 
a  different  class  of  employees,  he  will  not,  by 
obeying  such  orders,  necessarily  thereby  as- 
sume the  risks  incident  to  the  work,  and 
that,  in  a  case  involving  this  principle,  it 
will  not  be  held  as  a  matter  of  law  that  the 
injured  party  assumed  the  risk,  unless  the 
evidence  is  clear,  explicit,  and  uncontradicted 
to  that  point,  is  substantially  correct  in 
form.  Quinn  v.  Electric  Laundry  Co.  (Cal.), 
17-1100. 

Obeying  unauthorized  orders.  —  An 
employee  who  obeys  an  order  given  by  an- 
other employee  without  authority  in  the 
premises  assumes  the  risk  of  performing  the 
service  ordered,  even  though  he  is  told  at  the 
time  that  the  order  comes  from  a  duly  au- 
thorized superior.  Southern  E.  Co.  v.  Pope 
(Ky.),  19-376. 

Lach  of  proper  appliances.  —  A  motor- 
man  in  the  employ  of  a  street  railway  com- 
pany does  not  assume  the  risk  incident  to 
the  lack  of  necessary  and  proper  appliances 
on  his  own  and  other  cars,  including  signal 
lamps.  Carter  v.  McDermott  (D.  C.),  10- 
601. 

Negligence  of  servant  in  different  de- 
partment. —  Where  in  an  action  against  a 
city  by  an  employee  thereof,  who,  while  on 
a  municipal  bridge,  where  he  had  been  or- 
dered to  make  certain  measurements,  was 
injured  by  the  negligence  of  the  bridge 
tenders,  it  appears  that  the  plaintiff  had  an 
understanding  with  the  bridge  tenders  that 
they  would  not  raise  the  bridge  until  he  sig- 
naled them  to  do  so,  and  that  his  injuries 
were  caused  by  the  raising  of  the  bridge  be- 
fore the  giving  of  the  signal  and  without 
notice  to  him,  such  negligence  of  the  bridge 
tenders  is  not  a  risk  assumed  by  the  plain- 
tiff under  his  contract  of  employment.  Gath- 
man  r.  Chicago   (111.),  15-830. 

Lifting  heavy  object.  —  Where  a  ser- 
vant is  directed  to  perform  labor  which  in- 
volves the  lifting  of  heavy  burdens,  and  tbe 
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master  gives  no  heed  to  his  complaint  that 
the  work  is  too  heavy  for  him,  but  has  him 
go  on  with  it,  and  he  sprains  his  back  while 
engaged  in  the  work,  he  has  no  cause  of  ac- 
tion against  the  master  for  the  injury.  In 
such  a  case  th«  servant  is  the  best  judge  of 
his  own  lifting  capacity,  and  the  risk  is  upon 
him  not  to  overtax  himself.  Stenvog  i'.  Min- 
nesota Transfer  R.   Co.    (ilinn.),  17-240. 

In  such  a  case,  the  master  is  not  liable 
merely  because  he  disregards  the  protest  of 
the  servant  and  has  him  proceed  with  the 
work,  provided  he  gives  no  assurance  of 
safety  and  says  nothing  to  mislead  the  ser- 
vant or  misrepresent  the  situation.  Stenvog 
t!.  Minnesota  I'ransfer  R.  Co.  (Minn.),  17- 
240. 

Duty  of  master  as  to  assumed  risks. 
— ■  While  a  railroad  brakeman  who  is  engaged 
in  the  hazardous  work  of  handling  disabled 
cars  is  deemed  to  have  assumed  all  the  ordi- 
nary risks  incident  to  the  performance  of 
that  particular  duty,  the  same  duty  rests 
upon  the  railroad  company  and  its  vice-prin- 
cipals to  avoid  injuring  him  as  when  he  is 
in  discharge  of  other  and  less  hazardous 
work.  Marshall  v.  St.  Louis,  etc.,  R.  Co. 
(Ark.),  8-420. 

Though  a  servant  cannot  recover  foi"  being 
thrown  forward  from  a  hand  car  by  reason 
of  a  defect  of  which  he  has  assumed  the  risk, 
though  free  from  contributory  negligence,  he 
may  nevertheless  hold  the  master  liable  for 
an  injury  resulting  from  being  run  over  by 
the  car,  where  the  injury  is  a  direct  conse- 
quence of  a  defect  due  to  the  master's  negli- 
gence as  to  which  the  servant  has  not  as- 
sumed the  risk.  Foster  i\  Chicago,  etc.,  R. 
Co.   (la.),  4-150. 

(b)   Incidents  of  employment. 

In  general.  —  A  servant  assumes  ordi- 
nary risks  and  dangers  of  the  employment 
upon  which  he  enters,  so  far  as  they  are 
known  to  him,  and  so  far  as  they  would 
have  been  known  to  one  of  his  age,  experi- 
ence, and  capacity,  by  the  use  of  ordinary 
care;  and  he  is  bound  to  take  notice  of  the 
ordinary  operation  of  the  familiar  laws  of 
gravitation,  and  assumes  the  risks  necessarily 
incident  thereto.  Westlake  v.  Murphy  ( Neb. ) , 
19-149. 

The  rule  that  the  servant  is  presumed  to 
have  assumed  the  ordinary  risks  incident  to 
the  employment  in  which  he  is  engaged  is 
subject  to  the  limitation  that  he  not  only 
must  have  knowledge  of  the  existence  of  the 
defect  out  of  which  the  danger  arises,  but 
must  also  be  chargeable  with  the  knowledge 
that  the  defect  exposes  him  to  danger;  but 
if  the  danger  arising  from  the  defect  is  so 
obvious  as  to  be  apparent  to  a  person  of  or- 
dinary intelligence,  the  law  will  charge  the 
servant  with  knowledge  oi  the  danger.  Chris- 
tiansen r.  William  Graver  Tank  Works 
(111.),   7-69. 

Perilous  occupation.  —  A  servant  who 
enters  upon  a  perilous  work  with  knowledge 
and  appreciation  of  the  danger  assumes  the 
risk   of   being   injured    though    he    does    the 
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work  unwillingly  under  orders  from  the  mas- 
ter, provided  no  physical  compulsion  is 
brought  to  bear  upon  him.  Choctaw,  etc., 
R.  Co.  V.  Jones  (Ark.),  7-430. 

The  rule  that  imposes  on  the  master  the 
duty  to  furnish  a  reasonably  safe  place  for 
the  servant  to  work  in  is  not  applicable 
where  the  servant  is  engaged  in  removing 
from  a  railroad  track  rock  and  dirt  cast 
thereon  by  a  landslide.  The  purpose  of  such 
work  is  to  make  safe  a  place  that  is  known 
to  be  dangerous  and  servants  who  undertake 
to  engage  in  such  work  necessarily  assume 
the  incidental  risks.  Maloney  v.  Florence, 
etc.,  R.  Co.   (Colo.),  12-621. 

Fall  of  stone  in  stone  quarry.  —  A 
servant  working  in  a  stone  quarry  and  en- 
gaged in  removing  the  earth  which  covers 
a  ledge  of  rock  cannot  recover  damages  for 
personal  injuries  sustained  by  him  in  conse- 
quence of  the  fall  of  a  loose  stone,  in  the  side 
of  a  bank  of  earth,  which  is  not  connected 
with  the  ledge  and  is  no  part  of  the  quarry 
proper,  and  which  is  dislodged  by  reason  of 
the  servant's  action  in  removing  the  earth 
beneath  it,  as  the  risk  of  injury  from  such 
cause  is  one  which  the  servant  is  deemed  to 
have  assumed.  Welch  v.  Calucci  Stone  Co. 
(Pa.),  7-299. 

Taking  disabled  car  to  repair  shop. 
—  A  railroad  company  is  only  bound  to  ex- 
ercise due  care,  through  its  vice-principals 
and  through  a  proper  system  of  timely  in- 
spection, to  discover  defective  or  disabled  oars 
and  to  notify  its  trainmen  of  their  condition, 
and  when  this  is  done  the  risk  in  handling 
cars  and  in  carrying  them  to  the  shop  to  be 
repaired  is  assumed  by  the  trainmen  as  one 
of  the  risks  ordinarily  incident  to  their  em- 
ployment. Marshall  v.  St.  Louis,  etc.,  R.  Co. 
(Ai-k.),   8-420. 

Danger  to  lineman  of  contact  vith. 
liighly  charged  wires.  —  The  danger  from 
indirect  contact  with  highly  charged  wires 
is  a  risk  assumed  by  a  lineman  who  under- 
takes to  string  telephone  wires  in  a  large 
city.  A  telephone  lineman  is  presumed  to 
know  those  things  with  reference  to  the  cre- 
ating of  grounds  and  circuits  which  such  a 
lineman  must  necessarily  know  in  order  to 
perform  his  work  with  any  degree  of  safety 
to  himself,  his  employer,  or  coemployees.  Ete 
Kallands  );.  Washtenaw  Home  Tel.  Co. 
(Mich.),  15-593. 

The  fact  that  for  more  than  a  year  the 
plaintiff  in  such  an  action  had  worked  for 
the  defendant  as  "  trouble  man,"  lineman, 
ground  man,  and  otherwise,  is  sufficient  to 
charge  him  with  constructive  knowledge  of 
the  grounding  of  the  telephone  company's 
wires.  De  Kallands  r.  Washtenaw  Home  Tel. 
Co.   (Mich.),  15-693. 

(c)    Known  defects. 

Unguarded  machinery.  —  A  servant  as- 
sumes the  risk  of  injury  arising  from  the 
defective,  unguarded,  or  unprotected  condi- 
tion of^  a  machine,  where  he  continues  to 
work  with  or  upon  the  machine  with  knowl- 
edge of  its  dangerous  condition.     Christian- 
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sen  0.  William  Graver  lank  Works  (111.), 
7-69. 

Where  the  person  injured  is  an  expert 
workman,  and  not  only  knows  that  a  suitable 
device  or  shield  has  been  furnished  by  his 
employer  for  the  purpose  of  guarding  the 
machinery  but  also  understands  the  risks 
incident  to  its  use  in  an  unguarded  condi- 
tion, he  assumes  all  risk  of  injury  if  he 
neglects  to  attach  the  device  so  furnished. 
McGinty  v.  Waterman   (Minn.),  3-39. 

Car  knoiirn  to  be  defective.  —  A  rail- 
road section  hand,  who  is  injured  while  rid- 
ing on  a  hand  car,  must  be  held  to  have  as- 
sumed the  risk  of  injury  from  a  defect  in 
the  car  of  which  he  has  known  for  a  long 
time  but  of  which  he  has  made  no  complaint. 
Foster  v.  Chicago,  etc.,  R.  Co.    (la.),  4-150. 

Where  a  railroad  brakeman  has  notice  that 
a  car  in  his  train  is  in  such  bad  order  that 
it  has  been  withdrawn  from  service  and  is 
being  laid  up  for  repairs,  but  he  has  no  defi- 
nite information  as  to  the  respect  in  which 
the  car  is  defective,  he  assumes  the  risk  of 
handling  the  ear  as  one  in  bad  order,  and 
the  burden  of  ascertaining  the  defect  and 
the  source  of  danger  is  cast  upon  and  as- 
sumed by  him.  Marshall  v.  St.  Louis,  etc., 
E.  Co.   (Ark.),  8-420. 

(d)   Negligence  of  master. 

In  use  of  appliances.  —  While  an  em- 
ployee upon  entering  on  his  employment  im- 
pliedly agrees  to  assume  the  ordinary  risks 
arising  from  the  use  of  the  appliances,  and 
which  are  incident  to  the  use  for  which  they 
were  designed,  he  does  not  assume  the  risks 
resulting  from  the  negligent  operation  there- 
of, of  which  he  has  no  notice.  Therefore, 
where  an  employee  was  injured  by  the  rais- 
ing of  the  guard  rails  surrounding  a  mine 
shaft  when  the  cage  was  in  place,  by  a  co- 
servant,  and  it  appears  that  the  deceased 
was  not  aware  that  the  coemployees,  or  any 
one  else,  were  in  the  habit  of  raising  the 
guard  rails  until  the  cage  was  in  place  and 
ready  to  receive  and  carry  the  men  to  the 
surface,  such  negligent  operation  of  the  guard 
rails  was  not  a  risk  which  the  employee  as- 
sumed. Vindicator  Consol.  Gold  Min.  Co.  v. 
Firstbrook    (Colo.),   10-1108. 

Altered  condition  of  service  by  neg- 
ligence. —  While  a  servant  is  deemed  to 
assume  the  ordinary  risks  in  his  employment, 
he  is  not  presumed  to  assume  risks  due  to 
some  altered  condition  of  the  service,  and 
caused  by  the  negligence  of  the  master,  un- 
less, after  fully  realizing  the  danger,  he 
elects  to  go  ahead  and  expose  himself  to  it. 
Choctaw,  etc.,  E.  Co.  i\  Jones   (Ark.),  7-430. 

Failnre  to  furnish  safe  place  to  ivork. 
—  A  servant  employed  by  a  railroad  com- 
pany as  the  foreman  of  a  switch  crew  has 
the  right  to  assume  that  the  company  will 
furnish  him  a  reasonably  safe  place  in  which 
to  do  his  work,  and  he  does  not  assume  the 
risk  of  the  company's  negligence  in  perform- 
ing its  duty  in  that  respect.  Chicago,  etc., 
R,  Co,  !',  Eiley  (U,  S.),  7-327,       , 


Failure   to   discharge   statutory  duty. 

—  A  collision  resulting  from  the  failure  of 
an  electric  railway  company  to  discharge  a 
duty  imposed  by  law  and  enforced  by  con- 
sideration for  the  lives  of  its  employees  and 
patrons  is  not  one  of  the  ordinary  and  usual 
hazards  of  operating  an  electric  car.  Gra- 
ham V.  Mattoon  City  E.   Co.    (111.),  14-853. 

Negligence  of  master  or  vice-princi- 
pal. —  PlaintiflF,  a  brakeman  on  a  logging 
train  injured  by  its  sudden  stoppage,  cannot 
be  considered  as  assuming  the  risk  of  the 
negligence  of  the  railroad  company  or  of  its 
conductors,  or  engineers  acting  as  conductors. 
Williams  r.  W.  E.  Pickering  Lumber  Co. 
(La.),  19-1244. 

When  negligence  and  risk  arising 
therefrom  knoirn.  —  A  servant  does  not 
assume  the  risk  of  the  negligence  of  his  mas- 
ter or  of  one  acting  for  the  master,  even 
though  he  continues  at  the  work  without  ob- 
jection and  with  knowledge  of  such  negli- 
gence, unless  he  also  realizes  the  danger  to 
which  ■  the  negligence  exposes  him.  Choctaw, 
etc.,  E.  Co.  V.  Jones  (Ark.),  7-430. 

Except  when  an  employer  violates  statu- 
tory provisions  for  safeguarding  employees, 
the  rule  that  an  employee  does  not  assume 
the  risk  of  dangers  arising  through  the  negli- 
gence of  the  employer  does  not  apply  where 
such  negligence  and  the  resulting  danger  are 
known  to  the  employee  before  entering  upon 
the  performance  of  the  work.  De  Kallands 
17.  Washtenaw  Home  Tel.  Co.  (Mich.),  15- 
593. 

(e)   After  promise  to  repair. 

In  general.  —  In  an  action  by  a  servant 
against  his  master  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff, 
it  does  not  follow  that  whenever  it  is  proved 
that  a  promise  to  repair  was  made  and  acted 
upon,  the  case  is  prima  facie  for  the  jury. 
Andrecsik  v.  New  Jersey  Tube  Co.  (N.  J.), 
9-1006. 

Evidence  reviewed,  in  an  action  by  a  fore- 
man in  a  sawmill  against  his  employer  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  during  the  course  of 
his  employment  in  a  dangerous  place,  and 
held  sufficient  to  show  such  complaint  of 
peril  by  the  plaintiff  and  such  promise  to  re- 
pair by  the  defendant  as  to  warrant  submis- 
sion to  the  jury  of  the  qviestion  whether  the 
plaintiflf  assumed  the  risk  of  danger  by  con- 
tinuing in  the  dangerous  employment  after 
the  making  of  the  promise  to  repair.  Viou 
V.  Brooks-Scanlon  Lumber  Co.  (Minn.),  9- 
318. 

The  rule  that  where  the  peril  is  so  obvious, 
imminent,  and  constant,  and  so  unavoidable 
by  any  precaution  that  no  reasonably  pru- 
dent person  would  expose  himself  to  it,  even 
temporarily,  a  promise  by  the  master  to  re- 
move the  danger  does  not  relieve  the  em- 
ployer from  the  assumption  of  risk,  is  held 
not  to  apply  to  the  case  at  bar  under  the 
facts  alleged  in  the  complaint.  Williams  v. 
Kimberley,  etc.,  Co.    (Wis.),   U-622. 

The  r«le  that  justifies  an  employee  in  re^ 
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naining  in  the  master's  employment  upon 
the  promise  of  the  latter  to  remove  a  known 
danger,  applies  to  risks  arising  from  the  in- 
competence of  fellow  servants  as  well  as  to 
risks  arising  from  dangerous  appliances;  and 
there  is  no  distinction  in  respect  to  the  ap- 
plication of  the  rule  to  fellow  servants  by 
reason  of  the  relative  simplicity  or  complex- 
ity of  the  work  in  which  they  are  engaged. 
Williams  r.  Kimberley,  etc.,  Co.  (Wis.),  11- 
622. 

Suspension  of  assumption  of  risk  by 
promise  to  repair.  —  The  assumption  of 
risk  implied  from  a  servant's  knowledge  that 
an  appliance  is  detective  is  suspended  in- 
stantly by  the  master's  promise  to  repair 
made  in  response  to  the  servant's  complaint; 
and  a  servant  who  continues  at  work  in  rs- 
liance  on  such  promise  may  recover  for  an 
injury  resulting  from  the  defect,  though  the 
injury  is  inflicted  so  soon  after  promise  that 
the  master  has  not  had  sufKeient  time  to 
make  the  repair.  Foster  v.  Chicago,  etc.,  R. 
Co.    (la.),  4-150. 

Where  a  master  has  expressly  promised  to 
repair  a  defect  in  machinery  or  appliances 
used  by  his  servant,  and  the  latter,  in  reli- 
ance upon  such  promise,  continues  to  use  the 
defective  machinery,  he  can  recover  for  an 
injury  caused  by  the  defect  within  such  a 
period  of  time  after  the  promise  as  it  would 
be  reasonable  to  allow  for  its  performance, 
and  to  this  extent  the  ordinary  doctrine  of 
assumption  of  risk  by  the  servant  is  modi- 
fied. It  is  an  essential  element  of  this  rule, 
however,  that  there  shall  be  a  defect  in  the 
appliances  or  machinery  which  it  is  the  duty 
of  the  master  to  repair  and  remedy;  and  it 
is  also  essential  to  show  that  the  servant 
continued  at  work  in  reliance  upon  the  mas- 
ter's promise.  Coin  v.  John  M.  Talge  Lounge 
Co.   (Mo.),  17-888. 

[See  notes,  4  Ann.  Cas.  163;  9  Ann.  Cas. 
1011.] 

The  doctrine  of  a  promise  to  repair  as 
above  stated,  does  not  apply  to  a  case  where 
the  promise  of  the  master  is  to  furnish  addi- 
tional appliances  to  a,  machine  which  is  not 
defective,  and,  consequently,  in  an  action  by 
a  servant  against  his  master  to  recover  for 
injuries  caused  by  the  slipping  of  a  band 
saw,  where  the  evidence  fails  to  show  that 
the  saw  was  defective,  it  is  reversible  error 
for  the  trial  court  to  charge  the  jury  that 
the  plaintiff  is  entitled  to  recover  if  they  be- 
lieve from  the  evidence  that  the  defendant 
promised  to  provide  a  guard  or  gates  for  the 
saw,  but  negligently  failed  to  do  so,  and  the 
accident  resulted  because  of  such  failure. 
Coin  V.  John  M.  Talge  Lounge  Co.  (Mo.), 
17-888. 

Duration  of  suspension.  —  Where  the 
master's  agreement  to  repair  is  general,  i.  e. 
inferential,  as  to  the  time  of  its  performance, 
if  the  promise  is  not  performed  within  a 
reasonable  time  for  its  fulfilment,  and  the 
servant  continues  to  incur  danger  in  the  em- 
ployment after  the  lapse  of  such  reasonable 
time,  the  servant  assumes  the  risk  of  in- 
juries occurring  thereafter.  In  such  a  case 
there  may  be  a  question  of  reasonable  time 


for  the  jury.  Andrecsik  V.  N-^.w  Jersey  Tube 
Co.   (N.  J.),  9-1006. 

Where  the  master's  agreement  to  repair  is 
not  definite,  but  speeiflc,  as  to  the  time  of 
its  performance,  if  the  promise  is  not  per- 
formed within  the  time  specified  for  its  ful- 
filment, and  the  servant  continue  in  the  em- 
ployment after  the  manifest  breach  of  the 
master's  promise  to  repair,  the  assumption 
of  risk  by  the  master  ceases,  and  the  servant 
reassumes  the  risk  of  subsequent  injuries 
therefrom.  Where  the  time  of  performance 
is  clearly  fixed  by  agreement  of  the  parties, 
there  is  no  question  for  the  jury  of  a  reason- 
able time  for  performance.  Andrecsik  v.  New 
Jersey  Tube  Co.   (N.  J.),  9-1006. 

The  servant  assumes  not  only  the  ordinary 
risks  incidental  to  the  employment,  but  as 
well  all  risks  arising  and  becoming  known  to 
him  during  his  service.  The  master,  by  prom- 
ising to  amend  the  defect  complained  of,  as 
an  inducement  to  the  servant  to  continue, 
forthwith  takes  from  the  servant  the  risk, 
and  thereafter  and  during  the  period  for  re- 
pair assumes  it.  Where  the  promise  is  gen- 
eral and  indefinite,  the  master's  undertaking 
runs  for  a  reasonable  time.  Where  the  prom- 
ise is  to  repair  at  a  fixed  time,  it  runs  until 
the  termination  of  the  time  fixed.  Andrecsik 
V.  New  Jersey  Tube  Co.   (N.  J.),  9-1006. 

In  an  action  by  a  servant  against  his  mas- 
ter to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff,  where  the  evidence 
shows  that  the  plaintiff  complained  to  the 
defendant's  superintendent  at  ten  o'clock  in 
the  forenoon  that  the  machine  upon  which 
he  was  working  was  out  of  order;  that  the 
defect  was  obvious;  that  the  superintendent 
told  the  plaintiff  to  go  ahead  with  his  work, 
and  said,  "  We  are  overloaded  with  work, 
and  noon  hour  I  will  fix  this  for  you;"  that 
repair  was  not  made  at  the  noon  hour;  and 
that  nevertheless  the  plaintiff  resumed  work 
upon  the  obviously  defective  machine,  and  at 
three  o'clock  was  injured  by  reason  of  the 
defect  complained  of,  there  is  no  question 
for  the  jury,  and  it  is  proper  to  nonsuit  the 
plaintiff,  as  the  promise  to  repair  was  defi- 
nite and  specific  as  to  the  time  of  perform- 
ance. Andrecsik  v.  New  Jersey  Tube  Co. 
(N.  J.),  9-1006. 

(3)    Question  of  law  or  fact. 

Knowledge  and  appreciation  of  dan- 
Ser.  —  In  an  action  by  a  servant  to  recover 
damages  for  personal  injuries,  where  the  de- 
fense is  assumption  of  risk  it  is  for  the  jury 
to  say  whether  the  servant  entered  upon  the 
work  with  knowledge  and  appreciation  of 
the  danger.  Choctaw,  etc.,  E.  Co.  v.  Jones 
(Ark.),  7-430. 

In  an  action  by  an  employee  against  his 
employer  for  injuries  received  while  operat- 
ing a  machine  in  a  defectively  lighted  room, 
the  defendant  is  entitled  to  have  submitted 
to  the  jury  the  question  of  the  assumption 
by  the  plaintiff  of  the  risk  arising  from  the 
darkness  of  the  room,  where  the  plaintiff 
testifies  that  he  knew  that  the  room  was 
dark  and  that  the  darkness  had  something  tq 
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do  with  his  getting  hurt.  Sehow  et  al.  v. 
McCloskey   (Tex.),  20-1. 

In  an  action  against  a  railwa,y  company 
by  a  section  hand  to  recover  damages  for 
being  thrown  from  and  being  run  over  by  a 
haild  oar,  evidence  held  to  be  insufficient  as 
to  the  assumption  of  risk  to  warrant  a  di- 
rection of  a  verdict  for  the  defendant.  Fos- 
ter V.  Chicago,  etc.,  E.  Co.   (la.),  4-150. 

Knowledge  of  latent  danger.  —  The 
burden  of  proof  is  upon  tlie  master  to  sliow 
that  the  Servant  knew  of  a  latent  danger  or 
that  the  master  had  informed  the  servant  of 
such  danger,  and  although  there  is  some  evi- 
dence teiiding  to  show  that  the  servant  knew 
of  the  danger,  the  question  of  assumption  of 
risk  should  be  left  to  the  jury  and  not  de- 
termined as  a  matter  of  law.  Williams  v. 
Sleepy  Hollow   Mining   Co.    (Colo.),   11-111. 

Coutinnance  at  trorli  after  promise 
to  re^pair.  —  What  is  a  reasonable  time  for 
a  servant  to  remain  at  work  in  an  unsafe 
place  after  a  promise  by  the  master  to  repair 
is  a  question  for  the  jury.  Miller  v.  White 
Bronze  Monument  Co.    (la.),  18-937. 

Continuance  in  service  after  knowl- 
edge of  master's  negligence.  —  The  ques- 
tion whether  an  employee  who  wag  exposed 
to  danger  by  the  negligence  of  the  employer 
and  remained  in  service  and  suffered  injury 
assumed  a  risk  held  to  be  a  question  for  the 
jury.  Marks  t.  Harriett  Cotton  Mills  (N. 
Car.),  3-812. 

h.  Contributory  negligence. 
(1)    In  geiieral. 

Standard  of  care  required.  —  Where  a 
servant  is  engaged  in  performing  services 
for  his  master  under  circumstances  ^hlch 
justify  him  in  assuming  that  ordinary  care 
will  be  observed  to  warn  him  of  approach- 
ing danger,  he  is  required  to  exercise  only 
such  care  and  diligence  in  discovering  peril 
and  avoiding  injury  as  are  consistent  with 
the  performance  of  the  Work  in  which  he  is 
engaged.  St.  Louis,  etc.,  R.  Co.  ».  Jackson 
(Ark.),  8-828. 

Failure  to  discover  danger.  —  The  fact 
that  a  master  is  guilty  of  negligence  in  or- 
dering his  servant  to  do  a  dangerous  piece 
of  work  does  not  necessarily  make  it  con- 
tributory negligence  for  the  servant  to  fail 
to  discover  the  danger.  (3hoetaw,  etc.,  R. 
Co.  ».  Jon«3   (Ark.),  7-430. 

Servant  employed  in  hazardous  oc- 
cupation. —  The  right  of  a  servant  to  re- 
cover damages  for  injuries  received  in  a,  haz- 
ardous position  is  not  lost  by  the  fact  that 
the  plaintiff  voluntarily  and  unnecessarily 
took  such  hazardous  position,  where  the  haz- 
ard to  which  the  plaintiff  exposed  himself  in 
no  way  contributed  to  his  injury.  Kiley  v. 
Rutland  R.  Co.   (Vt.),  13-269. 

(2)    Acts   constituting  contributory 
negligence. 

tn  general.  —  Where  there  are  two  known 

ways  of  doing  a  thing,  One  safe  and  the 
other  upsafe,   an   employee   \vho   voluntarily 


and  knowingly  chooses  the  unsafe  way  be- 
cause it  is  easier  and  more  convenient  or  for 
other  reasons,  is  guilty  of  contributory  neg- 
ligence which  bars  a  recovery  for  injuries 
sustained  by  him.  New  York,  etc.,  R,  Co,  v, 
Hamlin   (Ind.),  15-988. 

Failure  to  look  for  approaching 
train.  —  \^liere  a  flagman  at  a  crossing, 
after  having  been  engaged  in  flagging  a  train, 
steps  on  to  a  switch  track  where  he  is  not  re- 
quired to  be,  with  his  back  turned  toward  an 
engine  and  car  that  are  backing  toward  him, 
and  is  struck  and  killed,  his  death  is  due 
solely  to  his  own  negligence  in  failing  to 
discover  and  avoid  the  danger.  2ulke  v. 
Michigan  Cent.  R.  Co.   (Mieh.),  il-50. 

The  rule  that  a  railroad  employee  who  is 
engaged  in  the  discharge  of  a  duty,  the  per- 
formance of  which  requires  him  to  be  on  or 
near  the  track,  need  not  keep  a  strict  watch 
for  approaching  trains,  in  order  to  be  deemed 
to  be  exercising  reasonable  care  for  his  Own 
protection,  does  not  apply  to  the.  case  of  an 
employee  Who  is  injured  while  attempting  to 
cross  a  track  merely  for  the  purpose  of  get- 
ting from  one  point  to  another,  the  circum- 
stances not  requiring  the  crossing  to  be  made 
at  a  particular  time  or  place.  Dyerson  v. 
Union  Pacific  E.  Co.   (Kan,),  11-207. 

The  fact  that  an  employee  Works  close  to 
a  track  and  has  frequent  occasion  to  pass 
back  and  forth  over  it  does  not  relieve  him 
from  the  requirement  that  in  order  that  he 
may  be  deemed  to  be  in  the  exercise  of  or- 
dinary diligence  he  must  look  in  both  direc- 
tions for  an  approaching  train  before  under- 
taking to  cross  it.  DyersOn  v.  Union  Pacific 
R.  Co.   (Kan.),  11-207. 

The  fact  that  an  employee  working  close 
to  a  track  knows  that  it  had  previously  been 
the  rule  and  practice  of  the  company  to  run 
trains  along  said  track  only  in  one  direction, 
except  under  unusual  circumstances,  does  not 
relfeve  him  from  such  requirement,  although 
a  change  has  been  made  in  such  rule  and 
practice  without  notice  to  him.  Dyerson  v. 
Union  Pacific  R.  Co.   (Kan.),  11-207. 

Disobedience  of  rules,  —  A  servant  can- 
not recover  for  personal  injuries  sustained 
in  an  accident  due  to  his  Own  disregard  of 
the  rule  of  his  master.  Harris  v.  London 
St.  R.  Co.   (Can.),  10-151. 

Where  in  an  action  by  a  street  railway 
employee  against  the  company  for  injuries 
received  in  a  collision,  the  complaint  alleges 
two  acts  of  negligence  on  the  part  of  the  de- 
fendant in  knowingly  placing  a  motormftn  in 
charge  of  a  car  when  he  was  inejtperienced 
in  handling  an  electric  ear,  and  in  knowingly 
placing  said  motorman  in  charge  of  said  ear 
at  a  time  when  he  was  unfit  to  perform  his 
work  by  reason  of  overwork  and  loss  of 
sleep,  but  does  not  clearly  Show  whether  the 
pleader  intends  to  combine  the  two  acts  of 
negligence  therein  averred  Or  to  set  up  sep- 
arately each  act  of  negligence  as  a  cause  of 
action,  and  the  juiy  finds  that  the  motorman 
failed  at  the  time  of  the  accident  to  obey  a 
rule  of  which  he  had  knowledge  providing 
tli.it  when  on<>  cnr  is  following  another  the 
motorman  on  the  rear  car  shall  keep  a  cer' 
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tail)  distance  in  the  rear  of  the  first  car,  a"iJ 
that  his  failure  to  observe  the  rule  was  the 
result  of  his  overwork  and  loss  of  sleep,  the 
defendant,  having  placed  the  motorjpfin  in 
charge  of  the  car  in  his  unfit  condition  he- 
cause  of  overwork  and  loss  of  sleep  is  ijot  in 
a  position  successfully  to  interpose  his  non- 
compliance with  the  rule  in  question  in  order 
to  exempt  itself  from  liability.  Ft.  Wayne, 
etc..  Traction  Co.   v.  Grosbie   (lud.),  14-117. 

Riding;  on  pilot  of  engine.  —  It  is  >ieg- 
ligCBce  per  se  for  an  employee  of  a  railroad 
company  to  ride  upon  the  pilot  in  front  of  3. 
locoinetive  without  a  necessity  for  so  doing, 
unless  the  rules  of  the  company  authorize 
its  employees  to  ride  oji  tlje  pilot  in  certain 
instances,  or  unless  provision  is  m^de  for 
the  employee  to  stand  in  front  of  the  loco- 
motive for  the  convenieijt  discharge  of  his 
duty.  Williams  v.  Monongahela  Connecting 
R.  Co.    (Pa.),  16-271. 

The  conductor  of  a  freight  train  who,  for 
the  purpose  of  flagging  the  traiij  into  a 
shipper's  yard,  rides'  in  a  dangerous  position 
upon  the  pilot  in  front  of  the  locomotive, 
which  is  not  equipped  with  a  standing  board, 
without  any  ju^tifyipg  necessity  and  without 
any  authority  fr^m  the  railroad  company,  is 
guilty  of  contributory  negligence.  Williams 
■V.  Monongahela  Connecting  Jl.  Co.  (Pa.), 
16-271. 

The  fact  thjit  such  conductor  had  always, 
during  his  many  years'  experience  as  a 
freight  conductor,  talked  ahead  of  the  en- 
gine in  fl.agging  a  tr^ln,  prevents  him  from 
saying  that  he  was  misled  by  a  custom  un- 
der wjiich  employees  of  the  coippany  would 
stand  on  the  pilot  while  the  engine  was  pass- 
ing into  the  shipper's  yard.  Williams  v. 
Monongahela  Connecting  R.  Co.  (Pa.),  16- 
271. 

Uncoupling  moving  car.  tt  A  switclj- 
man  of  sixteen  years'  experience  is  charge- 
able with  kpowledgfi  that  it  js  unsafe  to  step 
in  front  of  a  moving  car  to  open  the  knuckle 
preparatory  to  a  coupling,  and  is  bound  to 
know  that  a  safe  way  to  effect  a  coupling  is 
to  cause  the  moving  car  to  be  stopped  until 
an  adjustment  of  tlie  coupling  cfin  be  made, 
and  if  by  having  control  of  the  movements 
of  the  engine  he  can  make  the  safe  way 
available,  but  voluntarily  chooses  the  unsafe 
way,  he  is  guilty  of  contributory  negligence. 
New  York,  etc.,  E.  Co.  v.  Haiplin  (Ind.),  15- 
988. 

Falling  asleep  on  track.  —  A  brakenjan 
who  is  sent  to  flag  an  approaching  train  and 
who,  after  placing  his  signals  aijd  while 
waiting  for  the  train,  gits  down  near  the 
track  and  falls  asleep,  in  consequence  of 
which  his  arm  is  crushed  by  the  train,  is 
negligent  and  cannot  recover  for  his  injuries, 
unless  the  engineer  of  the  approaching  train 
sees  his  danger  in  time  to  avoid  tbe  accident. 
St.  Louis,  etc.,  R.  Co.  v.  Finley  (Tenn.),  18- 
1141. 

Failnre  to  f  OTesee  8ndden  stopping  of 
train.  —  Plaintiff,  a  brakeman  on  a  logging 
train,  cannot  be  considered  as  pui)ty  of  con- 
tributory   negligence    for    failing    to    for"=oc 


and  guard  agajnst  a  sudden  apd  unexpected 
' 'cli    no   one    anticipated. 
Pickering    Lumber    Co. 


emergency   stop,    which    no   one    anticipated. 
— --■  (1.    W.    R.    "■  ■     ■        '       •        " 

(La.),  19-1244. 


WiJliams 


Where  the  evidence  tends  to  sljo^v  that  the 
position  of  the  bfakeman  on  a  car,  injured 
by  the  sudden  stoppage  pf  the  train,  woul4 
have  been  safe  under  ordinary  circumstances, 
he  cannpt  be  considered  as  guilty  of  con- 
tributory negligence  for  assuming  such  a  po- 
sition. Williams  V.  W.  R.  Pickeiring  Lupiber 
Co.   (La.),  19-1244. 

Following  one  of  two  contradictory 
instrnc^lons.  —  In  an  action  by  a  minor 
against  his  employer  for  personal  injuries 
sustained  while  operating  a  machine,  con- 
tributory negligence  as  a  piatter  of  law  can- 
not be  ipiputed  to  the  minor  because  he  fol- 
lowed one  or  the  other  of  two  conflicting  and 
contradictory  instructions  as  to  tlie  method 
to  be  employed  in  doing  his  work.  Q'JfeiJl 
V.  Thonias  Day  Co.   (Cal.),  14-970. 

Placing  l).and  in  cntting  machine.  — 
An  intelligent  boy  sixteen  years  old  who  is 
employed  to  remove  straw  as  it  comes  from 
a  cutting  machine,  with  directions  tp  "  keep 
it  clear,"  is  negligent  in  putting  his  hands 
into  the  spout  through  which  the  cut  straw 
comes  from  the  knives,  in  order  to  clear  away 
straw  which  he  supposes  hs^s  accumulated 
there  and  clogged  the  n^achine,  even  though 
he  niay  not  have  been  sufficiently  instructed. 
The  danger  of  putting  one's  hands  pear  con- 
cealed and  rapidly  revolving  knives  is  ob- 
viQjis.     Wyman  v.  Berry   (Me,),  ?0-439. 

Stepping  in  hole  throngh  forgetf^I- 
ness.  —  A  servant  who  steps  into  a  hole  in 
the  floor  is  guilty  of  contributory  negligence 
where  he  knows  of  the  ejfistence  of  the  hole 
and  could  see  it  by  looking,  his  only  excuse 
being  forgetfulness.  Miller  v.  White  Bronze 
Monument  Co.   (la.),  18-957. 

(3)    Question  of  law  or  fact. 

In  general.  —  in  an  action  against  3,  r^ilt 
way  company  by  a  seetion  hand  to  recover 
damages  for  being  thrown  from  and  being 
run  over  by  a  hand  car,  evidence  held  to  be 
insufficient  to  establish  contributory  negli- 
gence of  the  plaintiff  as  fi  matter  of  j|w. 
Foster  v.  Chicago,  etc.,  R.  Co,    (la,),  4-150. 

Where,  in  an  action  against  an  employer 
to  recover  for  the  death  of  an  employee  re- 
spiting from  the  negligept  operation  by  a 
coemployee  of  the  guard  rails  surroimding  a 
mine  shaft,  it  appears  that  the  deceased  was 
in  plain  view  of  the  coemployee  -^rhoae  cul- 
pable act  left  the  shaft  ungparded,  and  it 
further  appears  that  the  (Jeceased  was  not 
aware  of  the  act  of  the  coemployee,  apd  that 
it  was  not  the  custom  to  raise  tile  gPftr^  rails 
until  the  cage  had  descended  to  its  pl»ce, 
or  that  it  was  neqessary  to  do  so,  ap^  the 
only  act  of  the  deceased  savpping  of  negli- 
gence was  his  attempt  to  lean  upon  the  guard 
rails  without  notiqing  whether  they  were  in 
place,  the  qpestiop  as  to  the  cpptrihutory 
negligence  of  the  deceased  is  for  the  deter- 
mipatioji  of  the  jury.  Oopso).  Gqjd  MJn  Co 
1:  Firstbrook   (Colo.),  10-1108. 
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In  an  action  against  an  employer  to  re- 
cover for  the  death  of  an  employee,  it  is  not 
prejudicial  error  to  admit  evidence  that  the 
rails  guarding  a  mine  shaft  down  which  the 
plaintiff's  intestate  fell  were  constructed  or 
arranged  differently  from  those  intended  to 
serve  the  same  purpose  in  other  mines,  where 
it  appears  that  the  injury  was  caused  by  the 
operation  of  the  cage  in  the  shaft  by  a  co- 
employee  having  full  knowledge  of  the  man- 
ner in  which  the  guard  rails  were  con- 
structed, and  of  the  intestate's  position  with 
reference  thereto,  and  it  further  appears  that 
it  was  not  necessary  to  raise  the  guard  rails, 
and  that  it  was  not  the  custom  to  do  so,  as 
the  act  of  the  coemployee  under  the  circum- 
stances was  culpable  and  inexcusable  negli- 
gence, and  the  only  question  for  the  jury 
was  the  question  whether  the  plaintiff's  in- 
testate was  guilty  of  contributory  negligence. 
Consol.  Gold  Min.  Co.  v.  Firstbrook  (Colo.), 
10-1108. 

Evidence  reviewed,  in  an  action  by  the 
foreman  in  a  sawmill  against  his  employer 
to  recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  during  the  course  of 
his  employment  in  a  dangerous  place,  and 
held  insufficient  to  show  that  the  plaintiff 
was  guilty  of  contributory  negligence  as  a 
matter  of  law.  Viou  v.  Brooks-Scanlon  Lum- 
ber Co.   (Minn.),  9-318. 

Evidence  examined  in  an  action  for  per- 
sonal injuries  brought  by  a  servant  against 
the  master,  and  held  to  justify  the  trial 
court  in  leaving  the  question  of  contributory 
negligence  to  the  jury.  Denver,  etc.,  R.  Co. 
V.  Norgate   (U.  S.) ,  5-448. 

Evidence  reviewed  in  an  action  by  a  ser- 
vant to  recover  damages  for  personal  injuries 
and  held  sufficient  to  justify  the  jury  in  de- 
termining the  questions  of  negligence  and 
contributory  negligence  in  favor  of  the  plain- 
tiff. Choctaw,  etc.,  R.  Co.  v.  Jones  (Ark.), 
7-430. 

In  an  action  to  recover  damages  for  the 
death  of  a  section  hand  who  was  killed  by  a 
passing  train,  evidence  examined  and  held 
to  show  that  the  accident  was  due  to  the 
negligence  of  the  deceased.  Sissel  v.  St. 
Louis,  etc.,  E.  Co.   (Mo.),  15-429. 

An  employee  drowned  by  the  flooding  of 
the  mine  in  which  he  was  at  work,  by  water 
breaking  through  from  a  neighboring  mine, 
held  not  to  be  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Williams  v.  Sleepy 
Hollow  Mining  Co.   (Colo.),  11-111. 

In  an  action  by  a  train  employee  for  dam- 
ages for  personal  injuries  sustained  in  falling 
from  a  defective  ladder  on  the  end  of  a  box 
ear  boarded  by  the  plaintiff  while  the  train 
was  in  motion  and  leaving  a  station  at  which 
freight  had  been  discharged,  evidence  exam- 
ined and  held  not  to  show  as  a  matter  of  law 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  Kiley  v.  Rutland  R.  Co.  (Vt.), 
13-269. 

In  an  action  by  a  switchman  who  was  in- 
jured while  coupling  cars,  apparently  con- 
flicting answers  to  special  interrogatories 
construed,  and  held  to  show  that  the  plain- 


tiff was  guilty  of  contributory  negligence. 
New  York,  etc.,  R.  Co.  v.  Hamlin  (Ind.),  15- 
988. 

Riding  in  unsafe  position.  —  Where 
plaintiff,  a  brakeman  riding  on  a  skeleton 
car  of  a  logging  train,  was  thrown  beneath 
the  wheels  and  badly  injured  by  the  sudden 
and  violent  stopping  of  the  train  by  the 
engineer  without  warning  or  notice,  the  ques- 
tion whether  he  was  guilty  of  contributory 
negligence  in  riding  in  an  unsafe  position 
on  the  car  is  one  of  fact,  peculiarly  within 
the  province  of  the  jury,  and  after  a  review 
of  the  evidence  in  this  ease,  the  court  was 
not  prepared  to  say  that  the  finding  was 
against  the  preponderance  of  the  evidence. 
Williams  v.  W.  R.  Pickering  Lumber  Co. 
(La.),   19-1244. 

Jumping  from  moving  train.  —  In  an 
action  against  a  railroad  company  to  recover 
damages  sustained  by  the  plaintiff,  a  loco- 
motive engineer  in  the  employ  of  the  defend- 
ant, in  jumping  from  his  engine  to  avoid  an 
apprehended  collision  which  did  not  actually 
occur,  the  evidence  examined  and  held  to 
present  a  question  for  the  jury  as  to  the 
plaintiff's  contributory  negligence.  Jennings 
r.  Philadelphia,  etc.,  R.  Co.   (D.  C),  10-761. 

Failure  to  observe  rules.  —  A  train- 
man, caused  to  fall  from  a  box  car  by  a  de- 
fective round  in  the  ladder  on  the  end  of 
the  car,  is  not  rendered  guilty  of  contribu- 
tory negligence  as  a  matter  of  law  by  reason 
of  a  rule  of  the  railroad  company  requiring 
trainmen  to  "  inspect  their  trains  before 
leaving  a  terminal  and  at  intervals  during 
the  trip,"  and  by  his  failure  to  discover  this 
defect  in  a  ladder,  where  there  is  evidence 
that  the  inspection  required  by  the  rule  did 
not  relate  to  the  ladders,  and  was  very  dif- 
ferent from  the  inspection  required  of  the 
car  inspectors.  Kiley  v.  Rutland  R.  Co. 
(Vt.),  13-269. 

Duty  to  look  and  listen  for  approach- 
ing trains.  —  In  an  action  against  a  rail- 
road company  to  recover  damages  for  the 
negligent  killing  of  a  person  employed  by  it 
as  a  workman  in  a  track  gang,  evidence  con- 
sidered, and  held  that  it  was  for  the  jury  to 
say  from  all  the  circumstances  whether  the 
deceased  was  guilty  of  contributory  negli- 
gence, and  that  it  was  erroneous  to  instruct 
the  jury  tliat  it  was  the  duty  of  the  de- 
ceased to  look  and  listen  constantly  for  the 
approach  of  trains.  St.  Louis,  etc.,  R.  Co. 
V.  Jackson    (Ark.),   8-328. 

Stepping  off  of  and  in  front  of  en- 
gine. —  A  member  of  a  switching  crew  who, 
after  riding  on  the  footboard  in  front  of  an 
engine  which  has  been  shifting  cars  and 
which  has  stopped  near  a  shanty  where  the 
crew  is  to  eat  a  meal,  steps  from  the  foot- 
board onto  the  track,  for  the  purpose  of 
crossing  the  same  in  order  to  go  to  the 
shanty,  believing  and  having  reasonable 
ground  to  believe  that  the  engine  will  not 
be  started  again  without  proper  notice,  and 
while  crossing  the  track  is  struck  by  the 
engine  which  starts  slowly  forward  and  which 
is   obscured   or    partly  obscured   by   a   cloud 
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of  steam  and  the  darkness  of  the  night,  is 
not  guilty  of  contributory  negligence  in  step- 
ping off  the  footboard  in  front  of  the  engine, 
so  as  to  take  that  question  from  the  jury. 
Cooper  V.  Baltimore,  etc.,  R.  Co.  (U.  S.), 
14-693. 

Motorman  sitting  on  stool.  —  Where  it 
appears  that  the  motorman  of  an  electric 
car,  who  had  no  reason  to  anticipate  that 
he  would  meet  another  car  at  that  point, 
was  looking  forward,  and  as  soon  as  he  dis- 
covered another  car  approaching  applied  the 
brakes  and  did  everything  in  his  power  to 
avoid  a  collision,  the  question  of  whether  he 
was  guilty  of  contributory  negligence  in  sit- 
ting on  a  stool  when,  if  he  had  been  stand- 
ing, he  could  have  avoided  the  collision,  is 
one  of  fact  for  the  jury.  Graham  v.  Mat- 
toon  City  R.  Co.  (111.),  14-853. 

i.  Proximate  cause. 

In  general.  —  In  an  action  against  a  mas- 
ter to  recover  damages  for  personal  injuries 
sustained  by  a  minor  servant,  where  the  evi- 
dence shows  that  the  servant  was  not  quite 
thirteen  years  of  age  when  the  injury  was 
received,  and  had  not  been  instructed  or 
warned  of  the  dangers  incident  to  his  em- 
ployment, but  was  ignorant  of  them,  and 
that  in  attempting  to  enter  a  narrow  and 
dangerous  passageway  on  the  master's  prem- 
ises he  slipped  and  fell  on  a  wet  floor,  and, 
in  falling,  caught  and  crushed  his  hand  on 
an  exposed  cogwheel  located  on  one  aide  of 
the  passageway,  the  negligent  exposure  of 
the  gearing  must  be  considered  the  efficient 
cause  of  the  injury,  and  the  slip  and  fall 
a  mere  condition.  Rossey  ».  Lawrence  (La.), 
17-484. 

Negligence  creating  emergency  as 
proximate  cause. — Where  plaintiff,  a  brake- 
man,  was  thrown  beneath  the  wheels  of  a 
train  on  which  he  was  riding  and  badly  in- 
jured by  the  sudden  and  violent  stopping  of 
the  train  by  the  engineer  without  warning 
or  notice  in  order  to  avoid  running  into  a 
switch  which  had  been  negligently  left  open, 
the  emergency  stop  was  the  immediate  cause 
of  the  injury,  but  the  necessity  for  such  a 
stop  was  created  by  the  negligence  of  the 
superior  servants  of  the  railroad  company  in 
leaving  the  switch  open,  contrary  to  custom, 
and  in  not  inspecting  the  switch  before  at- 
tempting to  use  it,  and  by  the  negligence  of 
the  management  in  not  making  and  enforc- 
ing proper  rules  for  the  operation  of  the 
switch.  Williams  v.  W.  R.  Pickering  Lum- 
ber Co.   (La.),  19-1244. 

But  from  any  point  of  view,  the  efficient 
cause,  the  causa  causans,  was  the  negligence 
of  the  company  and  of  its  servants  for  whose 
fault  it  is  answerable.  Williams  v.  W.  R. 
Pickering  Lumber  Co.  (La.),  19-1244. 

Intervening  negligence  as  proximate 
cause.  —  Where  a  member  of  a  switching 
crew,  after  riding  on  the  footboard  in  front 
of  an  engine  which  has  been  shifting  cars 
and  wh'  h  has  stopped  near  a  shanty  where 
the  crevi    is  to  eat  a  meal,  steps  from  the 


footboard  onto  the  track,  for  the  purpose  of 
crossing  the  same  in  order  to  £o  to  the 
shanty,  believing  and  having  reasonable 
ground  to  believe  that  the  engine  will  not 
be  started  again  without  proper  notice,  and 
while  crossing  the  track  is  struck  by  the 
engine  which  starts  slowly  forward  and 
which  is  obscured  or  partly  obscured  by  a 
cloud  of  steam  and  the  darkness  of  the  night, 
and  after  being  struck  and  knocked  down  by 
the  engine,  catches  hold  of  the  footboard  as 
it  is  passing  over  him,  and  thus  holding  on 
and  being  held  by  some  part  of  his  clothing 
which  has  caught  on  the  footboard,  is 
dragged  on  his  back  practically  unhurt  until 
his  heel  catches  in  an  unblocked  frog  and 
he  is  thus  pulled  loose  from  the  footboard 
and  crushed  by  the  wheels  of  the  engine,  the 
catching  of  his  foot  in  the  unblocked  switch 
is  the  proximate  cause  of  the  injury.  Cooper 
V.  Baltimore,  etc.,  R.  Co.   (U.  S.),  14-693. 

Contributory  negligence  as  proxi- 
mate cause.  —  In  an  action  by  a  switch- 
man to  recover  damages  for  personal  in- 
juries sustained  while  coupling  cars  by  trip- 
ping over  a  nail  projecting  from  the  brake 
beam  of  a  car,  the  contributory  negligence 
of  the  plaintiff  in  going  upon  the  track  in 
front  of  a  moving  car,  and  not  the  failure  of 
the  railroad  company  to  warn  him  of  the 
presence  of  the  nail,  held  to  be  the  proximate 
cause  of  the  injuries.  New  York,  etc.,  E. 
Co.  V.  Hamlin   (Ind.),  15-988. 

j.  Employers'  relief  associations. 

Hospital  association  maintained  by 
compulsory  assessments  as  charitable 
institution.  —  A  hospital  association  main- 
tained in  connection  with  a  railroad  system 
for  the  treatment  of  the  railroad's  employees 
whose  wages  are  regularly  assessed  to  pay 
for  the  maintenance  of  such  hospital,  is  not 
a  charitable  institution  or  exempt  from  lia- 
bility as  such,  but  is  under  a  legal  duty  to 
treat  competently  the  patients  received,  and 
cannot  escape  liability  in  that  respect  by 
the  mere  employment  of  competent  servants. 
Phillips  V.  St.  Louis,  etc.,  R.  Co.  (Mo.),  14- 
742. 

Iiiability  of  master  for  negligence  of 
hospital  authorities.  —  Where  an  incor- 
porated hospital  association  organized  by  a 
railroad  company  for  the  treatment  of  its 
employees  is  maintained  solely  by  compul- 
sory assessments  on  the  employees  and  an 
annual  contribution  from  the  railroad  com- 
pany, and  the  chief  surgeon  and  other  sur- 
geons of  the  hospital  association  are  made 
the  chief  surgeon  and  local  and  division  sur- 
geons of  the  railroad  company,  the  hospital 
association  together  with  its  surgeons  and 
physicians  are  but  the  agents  of  the  railroad, 
and  the  latter  is  liable  for  acts  of  negligence 
of  the  former.  Phillips  v.  St.  Louis,  etc 
R.  Co.  (Mo.),  14-742. 

Proximate  cause.  —  Where  a  person  who 
has  been  treated  in  a  railroad  hospital  and 
IS  placed  by  the  chief  surgeon  of  the  hospital 
unattended  on  a  train  for  transportation  to 
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his  home,  and  after  safely  leaving  the  train 
at  his  destination  places  his  body  on  a  street 
car  track  and  is  killed,  the  insane  act  re- 
sulting in  death  is  not  such  a  remote  or  un- 
foreseeable consequence  of  the  negligence  of 
the  railroad  company  in  sending  the  deceased 
on  his  journey  unattended  as  will  relieve  it 
of  liability  for  its  negligence.  Phillips  v. 
St.  Louis,  etc.,  R.  Co.  (Mo.),  U-742. 

Acceptance  of  benefits  by  servant  as 
release  of  master.  —  Where  a  railroad  em- 
ployee, after  being  injured,  elects  to  accept 
the  benefits  to  which  he  is  entitled  by  virtue 
of  his  membership  in  a  relief  association 
maintained  by  the  railroad  company  and  its 
employees,  he  precludes  himself  from  main- 
taining an  action  against  the  company  for 
the  injury,  if  his  contract  of  membership 
provides  that  his  election  to  pccept  the  bene- 
fits shall  have  such  effect.  Harrison  i;.  Ala- 
bama Midland  R.  Co.    (Ala.),  6-804. 

Admissibility  of  evidence.  —  The  chief 
surgeon  of  a  hospital  association  organized 
by  a  railroad  company  for  the  treatment  of 
its  employees,  who  is  also,  under  the  rules 
of  the  association,  the  chief  surgeon  of  the 
railroad  company,  is,  in  respect  to  the  cure 
of  a  patient  in  the  hospital,  the  agent  of  the 
railroad  company,  and  a  letter  written  by 
such  surgeon  to  the  auditor's  department  of 
the  railroad  company  conveying  information 
of  the  insanity  of  a  patient  who  had  been 
confined  in  the  hospital,  and  who,  under  the 
rules  of  the  association,  was  on  that  account 
ineligible  for  treatment  there,  and  notifying 
the  department  that  the  patient  should  be 
sent  to  a  proper  asylum  for  treatment,  is 
within  the  line  of  the  surgeon's  duty  as 
agent  of  the  railroad  company,  and  is  com- 
petent evidence  against  the  railroad  company 
in  an  action  against  it  for  the  death  of  such 
patient  after  he  left  the  hospital  and  was 
placed  unattended  on  the  plaintiff's  train,  as 
showing  knowledge  on  the  part  of  the  de- 
fendant's agent  that  the  deceased  was  of  un- 
balanced mind  when  he  was  permitted  to  de- 
part. Phillips  V.  St.  Louis,  etc.,  R.  Co. 
(Mo.),  14-742. 

k.   Limitation   of   liability   by  contract. 

Validity  of  contract  whereby  ser- 
vant releases  master  from  liability  for 
fntnre  injuries.  —  A  master  cannot,  by 
contract  in  advance,  absolve  himself  from 
liability  which  would  exist  in  the  absence  of 
contract,  for  injuries  to  his  servant  caused 
by  the  master's  negligence,  as  such  contract 
is  against  public  policy  and  void.  Pugmire 
V.  Oregon  Short  Line  R.  Co.  (Utah),  14- 
384. 

A  student  brakeman,  who,  in  consideration 
of  being  permitted  to  ride  on  a  railway  com- 
pany's freight  train  to  observe  and  learn  the 
duties  of  a  freight  brakeman,  agrees  to  per- 
form service  on  its  engines,  trains,  and  cars 
while  learning  such  duties,  is  an  employee  of 
the  company.  Under  the  statutes  of  Kansas 
a  contract  entered  into  by  such  employee  ex- 
empting the  company  from  all  liability  for 


damages  which  he  may  sustain  in  couse- 
quence  of  the  negligence  of  the  company,  its 
agents,  servants,  or  employees,  is  against 
public  policy  and  void.  Atchison,  etc.,  R.  Co. 
V.  Fronk    (Kan.),   11-174. 

An  agreement  whereby  a  servant  relieves 
the  master  from  all  liability  for  personal  in- 
juries which  the  servant  shall  or  may  sustain 
in  the  course  of  his  employment  as  the  result 
of  the  master's  negligence  is  void  as  against 
public  policy.  Johnston  v.  Fargo  (N.  Y.), 
6-1. 

Validity  of  contract  whereby  servant 
releases  third  person  from  liability  for 
fntnre  injuries.  —  A  railroad  company, 
being  under  no  duty  to  the  public  to  furnish 
sleeping  ears  in  its  trains,  may  impose  such 
terms  as  it  may  elect  as  a  condition  of  its 
undertaking  to  haul  the  cars  of  a  sleeping 
car  company;  and  hence  a  stipulation  ex- 
empting the  former  from  liability  to  the  em- 
ployees of  the  latter  is  not  void  as  against 
public  policv.  Chicago,  etc.,  R.  Co.  v.  Ham- 
ler   (111.),  3-42. 

Such  a  contract  is  not  void  as  without 
consideration  becaiise,  though  dated  at  the 
commencement  of  his  employment,  it  was 
not  signed  by  the  employee  until  some  time 
thereafter,  where  the  employment  was  for 
certain  daily  wages,  payable  monthly  and  for 
no  particular  time.  Under  such  circum- 
stances the  contract  would  be  effective  as  to 
any  occurrence  after  its  execution  while  the 
employment  continued.  Chicago,  etc.,  R. 
Co.  V.  Hamler   (111.),  3-42. 

Nor  is  such  a  contract  void  because  the 
employee  failed  to  read  before  signing  it, 
where  he  was  able  to  read  and  there  was  no 
fraud  or  misrepresentation  connected  with 
the  execution  thereof.  Chicago,  etc.,  R.  Co. 
V.  Hamler  (111.),  3-i2. 

Nor  is  such  a  contract  void  as  one  releas- 
ing liability  as  between  master  and  servant, 
where  the  employee  of  the  sleeping  car  com- 
pany is  not  subject  to  the  orders  of  and  is 
therefore  not  a  servant  of  the  railroad  com- 
panies over  whose  lines  the  sleeping  cars  are 
operated.  Chicago,  etc.,  R.  Co.  c.  Hamler 
(111.),  3-42. 

A  contract  between  a  sleeping  car  company 
and  an  employee  releasing  from  liability  to 
the  latter  a  railroad  company  hauling  the 
former's  cars  is  a,  good  defense  to  an  action 
brought  by  the  employee  against  the  railroad 
company  except  in  the  case  of  wilful  or  in- 
tentional negligence  by  the  railroad  company. 
Chicago,  etc.,  R.  Co.  v.  Hamler    (111.),  3-42. 

Proof  of  contract.  —  Where  a  contract 
between  a  sleeping  car  company  and  an  em- 
ployee recites  that  the  sleeping  car  company 
secures  the  operation  of  its  cars  on  lines  of 
railroads  by  means  of  contracts,  and  releases 
from  liability  any  corporation  over  whose 
lines  the  cars  may  run,  such  a  recital  is  suffi- 
cient evidence  of  the  existence  of  a  contract 
releasing  from  liability  any  particular  rail- 
road over  whose  lines  the  sleeping  cars  are 
actually  run  without  further  proof  thereof. 
Chicago,  etc.,  R.  Co.  v.  Hamler   (lU  ),  3-42. 

A  messenger  of  an  express  company  is  not 
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(2)    What  amounts   to   "serious   and   wilful 
misconduct"  precluding  recovery. 

Term  defined.  —  The  term  "  serious  and 
wilful  misconduct,"  as  used  in  the  English 
Workmen's  Compensation  Act  exempting 
masters  from  liability  to  servants  for  in- 
juries resulting  from  such  misconduct  on  the 
part  of  the  latter,  considered  and  defined. 
Johnson  v.  Marshall,  Sons  &  Co.  (Eng.),  5- 
630. 

Disobedience  of  rules.  —  In  an  action 
under  the  English  Workmen's  Compensation 
Act  to  recover  damages  from  a  railway  com- 
pany for  the  death  of  an  engine  driver  em- 
ployed by  it,  evidence  that  the  deceased  ser- 
vant was  killed  while  violating  a  rule  of  the 
company  held  sufficient  to  support  a  finding 
that  his  act  amounted  to  "  serious  and  wilful 
misconduct,"  precluding  recovery  for  his 
death.  Bist  c.  London,  etc.,  R.  Co.  (Eng.), 
8-1. 

Bnx-deu  of  proof.  —  In  an  application 
under  the  English  Workmen's  Compensation 
Act  for  compensation  from  a  master  for  the 
death  of  his  servant,  which  statute  super- 
sedes the  doctrine  of  contributory  negligence, 
the  burden  of  proving  that  the  servant  was 
guilty  of  "  serious  and  wilful  misconduct " 
within  the  meaning  of  the  act  is  upon  the 
master,  and  the  evidence  on  the  case  at  bar 
held  not  to  show  such  misconduct  on  the 
part  of  the  servant.  Johnson  v.  Marshall, 
Sons  &.  Co.   (Eng.),  5-630. 

m.  English  Workmen's  Cotapensation  Act.         (3)    What  are  earnings  of  the  employment. 


charged  with  knowledge  of  anything  in  the 
contract  between  his  employer  and  the  rail- 
road company  affecting  his  right  of  recovery 
against  the  railroad  company  under  the  law 
of  negligence.  Robinson  v.  St.  Johnsbury, 
etc.,  R.  Co.   (Vt.),  12-1060. 

I.   Liability  for  blacklisting  discharged  em- 
ployee. 

Where  several  companies  agree  to  report 
to  each  other  the  employees  leaving  the  em- 
ploy without  giving  notice  and  not  to  employ 
the  men  so  reported,  such  an  agreement  is 
not,  in  the  absence  of  malice,  an  unlawful 
combination  or  conspiracy  so  as  to  make  the 
companies  liable  to  the  men  properly  re- 
ported; but  an  employee  wrongfully  reported 
may  hold  the  reporting  company  liable.  Wil- 
lis V.  Muscogee  Mfg.  Co.   (Ga.),  1-472. 

In  a  suit  for  damages  by  an  employee 
against  an  employer  for  having  wrongfully 
reported  him  to  other  employers  as  having 
left  the  service  without  complying  with  the 
rule  as  to  notice,  where  the  plaintiff  intro- 
duces evidence  from  which  the  jury  might 
find  that  the  plaintiff  had  not  violated  the 
rule  requiring  the  giving  of  notice  and  that 
the  plaintiff  had  been  damaged  by  being  de- 
prived of  employment  elsewhere  by  reason  of 
the  wrongful  act  of  the  defendant,  a  nonsuit 
should  not  be  granted.  Willis  v.  Muscogee 
"'"      Co.   (Ga.),  1-472. 


(1)    What  is  accident  arising  from  employ- 
taent. 

Enteritis  by  inhaling  sewer  gas.  —  A 

workman  who  contracts  enteritis  by  inhaling 
sewer  gas  in  the  course  of  his  employment 
does  not  sustain  a  "  personal  injury  by  ac- 
cident "  within  the  meaning  of  the  English 
Workmen's  Compensation  Act  of  1906.  Brod- 
erick  v.  London  County  Council  (Eng.),  15- 
885. 

Paralysis  from  contact  iritb  lead.  — 
Paralysis  resulting  to  a  Workman  through 
long  continued  exposure  in  the  course  of  his 
employment  in  contact  with  lead  is  not  an 
injury  by  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act.  Steel  v.  Cam- 
mell.  Laird  &  Co.   (Elig.),  2-142. 

Catching  of  anthrax.  —  The  catching  of 
anthrax  by  a  workman  while  engaged  in 
handling  wool  in  the  course  of  his  employ- 
ment is  an  accident  within  the  meaning  of 
the  English  Workmen's  Compensation  Act. 
Brintons  r.  Turvey  (Eng.),  2-137. 

Fall  caused  by  epileptic  fit,  —  Where 
a  Workman  is  required  by  the  conditions  of 
employment  to  stand  near  the  open  hatch- 
Way  of  a  ship,  and  while  so  standing  is 
seized  with  an  epileptic  fit  and  falls  into  the 
hold  and  is  injured,  the  accident  is  one  aris- 
ing out  of  and  in  the  course  6f  his  employ- 
ment within  the  meaning  of  the  Workmen's 
Compensation  Act.  Wicks  v.  Dowell  &  Co. 
(Eng.),  2-732. 


"  Tips."  —  "  Earnings  in  the  employment 
of  the  same  employer  "  in  respect  to  which 
compensation  is  recoverable  under  the  Eng- 
lish Workmen's  Compensation  Act  of  1906, 
need  not  always  come  from  the  employer ;  and 
where  the  employment  is  of  such  a  nature 
that  the  habitual  giving  and  receiving  of 
"  tips "  is  open  and  notorious,  and  is  sanc- 
tioned by  the  employer,  the  money  thus  re- 
ceived with  his  knowledge  and  approval  must 
be  brought  into  account  in  estimating  the 
average  weekly  earnings  in  respect  to  which 
compensation  is  to  be  awarded.  Penn  v. 
Spiers  and  Pond   (Eng.),  14-335. 

Employment  as  a  waiter  on  a  restaurant 
car  is  of  such  a  nature  that  the  tips  given 
to  such  waiter  must  be  considered  to  be  a 
part  of  the  earnings  of  the  employment  which 
are  recoverable  under  the  English  Workmen's 
Compensation  Act  of  1006.  Penn  f.  Spiers 
and  Pond   (Eng.),  14-336. 

n.  Actions  to  enforce   liability. 
( 1 )    In  general.' 

Application  of  Federal  Employers' 
liiability  Act  to  stfete  Courts.  —  The  Fed- 
eral Employers'  Liability  Act  of  1908  (Act 
of  April  22,  190S,  o.  149,  35  St.  L.  65,  Fed. 
81,  Ann.  Supp.  1909,  p.  684)  which  makes 
common  carriers  by  railroad  engaged  in 
interstate  commerce  liable  for  personal  in- 
juries Sustained  by  their  employees,  was  not 
intended  by  Congress  to  authorize  the  insti- 
tution of    actions   for   such    injuries   in   the 
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state  courts.  Many  of  the  provisions  of  such 
act  relative  to  procedure  could  only  be  ob- 
served in  a  state  court  at  the  cost  of  setting 
up  in  the  same  tribunal  conflicting  standards 
of  right,  policy,  and  practice,  and  it  cannot 
b«  presumed  that  Congress  would,  if  it  could, 
require  the  courts  of  a  state  to  enforce  rights 
newly  vested  by  the  laws  of  the  United  States, 
which  could  only  be  enforced  by  following 
modes  of  procedure  not  permitted  by  the  state 
law  and' opposed  to  the  public  policy  which 
that  law  declares.  Hoxie  v.  New  York,  etc., 
R.  Co.   (Conn.),  17-324. 

Condition  precedent  to  recovery.  — 
The  notice  of  the  injury  required  by  the 
Massachusetts  Employers'  Liability  Act  to  be 
given  to  the  employer  is  a  condition  precedent 
to  an  employee's  right  of  action  thereunder, 
and  must  precede  the  writ.  If  it  appears 
that  such  notice  was  given  on  the  day  on 
which  the  action  was  commenced,  it  must 
also  appear  that  the  notice  was  served  be- 
fore the  writ  was  sued  out.  Finneran  v. 
Graham   (Mass.),  15-291. 

The  provision  of  the  Massachusetts  em- 
ployers' liability  law  that  no  action  shall 
be  maintained  thereunder  unless  it  is  "  com- 
menced within  one  year  after  the  accident," 
is  not  a.  statute  of  limitations  affecting  only 
the  remedy,  but  is  one  of  the  conditions  upon 
which  a  right  of  action  depends.  McRae  v. 
Xew  York,  etc.,  R.  Co.   (Mass.),  15-489. 

Consequently  the  employer  may,  under  a 
general  denial,  avail  himself  of  the  employee's 
failure  to  institute  the  action  within  the  time 
prescribed  in  such  statute,  and  may  have  a, 
verdict  directed  for  the  defendant.  McRae 
V.  New  York,  etc.,  R.  Co.   (Mass.),  15-489. 

Consistency  of  defenses  of  assump- 
tion of  risk  and  contributory  negli- 
gence. —  Though  the  defenses  of  contribu- 
tory negligence  and  assumption  of  risk  are 
separate  and  distinct,  both  may  be  available 
in  the  same  case  and  under  the  same  state  of 
facts.  Choctaw,  etc.,  R.  Co.  v.  Jones  (Ark.), 
7-430. 

(2)   Pleadings. 

Sufficiency  of  complaint  in  general.  — 

In  an  action  by  a  servant  against  his  master 
to  recover  damages  for  personal  injuries, 
where  the  complaint  alleges  an  injury  to  the 
plaintiff  in  plain  and  concise  language,  and 
that  the  injury  resulted  from  the  carelessness 
and  negligence  of  the  defendant  in  the  con- 
struction and  operation  of  its  sawmill  and 
appliances  thereto,  and  that  the  plaintiff  was 
in  no  way  guilty  of  contributory  negligence, 
and  used  ordinary  prudence  and  care  in  the 
performance  of  the  labor  assigned  to  him, 
and  in  the  performance  of  which  he  was  in- 
jured, it  is  not  subject  to  a  demurrer.  Craw- 
ford V.  Bonners  Ferry  Lumber  Co.  (Idaho), 
10-1. 

In  an  action  against  an  employer  by  an 
employee  for  an  injury  suffered  by  the  plain- 
tiff while  being  driven  in  a  vehicle  of  the 
defendant  in  charge  of  another  employee  of 
the  defendant,  a  complaint  alleging  in  sub- 
stance that  the  defendant  sent  the  vehicle 
and  driver  to  convey  the  plaintiff  and  other 


employees  of  the  defendant  from  one  point 
to  a  place  of  work,  and  that  the  driver,  who 
was  the  defendant's  agent,  carelessly  and  im- 
properly overloaded  said  vehicle  and  negli- 
gently drove  the  same,  and  thereby  caused 
the  injury  of  the  plaintiff,  does  not  preclude 
the  plaintiff  from  showing  that  the  relation 
between  the  defendant  and  the  plaintiff  at 
the  time  of  the  injury  was  that  of  licensor 
and  licensee  and  not  that  of  employer  and 
employee,  or  authorize  the  court  to  direct  a 
verdict  for  the  defendant  on  the  assumption 
that  the  plaintiff  and  the  driver  of  defend- 
ant's vehicle  were  fellow  servants,  and  that 
the  defendant  could  not  therefore  be  liable, 
there  being  no  allegation  that  it  was  a  part 
of  the  contract  of  employment  to  convey  the 
plaintiff  in  the  manner  stated,  or  that  while 
being  so  conveyed  the  plaintiff  was  engaged 
in  the  performance  of  any  duty  of  his  em- 
ployment.    Pigeon  r.  Lane    (Conn.),  11-371. 

Allegations  of  negligence  on  the  part  of  a 
switchman  in  turning  the  switch  stand  on 
which  the  signal  rested  so  as  to  open  the 
switch  and  in  permitting  frost  and  snow  to 
accumulate  on  the  red  signal  so  that  an  en- 
gineer could  not  distinguish  the  signal  as  his 
train  approached,  are  insufiicient,  where  it  is 
shown  that  the  switch  worked  automatically, 
and  that  the  signal  was  moved  only  by  mov- 
ing the  switch,  and  it  is  not  averred  that  the 
engineer  could  have  seen  the  signal  if  there 
had  been  no  frost  or  snow  upon  it,  but  is, 
alleged  on  the  contrary  that  he  could  not 
have  seen  the  signal  on  account  of  weather 
conditions.  Chicago,  etc.,  R.  Co.  v.  Barker 
(Ind.),  14-375. 

An  allegation  of  negligence  on  the  part  of 
a  railroad  employee  in  permitting  snow  and 
ice  to  get  upon  and  obscure  the  red  signal  of 
a  switch  stand  so  that  an  engineer  failed  to 
see  that  the  switch  was  open  and  ran  into 
it  is  insufficient  in  not  repelling  an  inference 
that  the  signal  panels  of  the  switch  stand 
could  be  as  readily  distinguished  by  their 
shape  as  by  their  color,  one  being  oval  in 
shape  with  a  hole  in  the  centre  of  each  disk, 
and  the  other  being  square  in  form  with 
pointed  ends,  and  in  wholly  failing  to  show 
that  the  accident  would  not  have  happened 
had  there  been  no  snow  or  ice  at  all  formed 
on  the  signal  disks.  Chicago,  etc.,  R.  Co.  v. 
Barker   (Ind.),  14-375. 

In  an  action  against  a  railroad  company 
for  the  wrongful  death  of  an  engineer  whose 
train  ran  into  an  open  switch,  allegations  in 
the  complaint  that  the  defendant  was  negli- 
gent in  failing  to  furnish  the  cab  of  the  de- 
cedent's engine  with  double  glass  windows 
so  as  to  prevent  the  accumulation  of  frost  or 
ice  on  the  windows  obstructing  the  decedent's 
view  of  the  switch,  are  insufficient  for  failing 
to  show  that  the  windows  of  the  cab  were 
used  by  the  decedent  to  look  for  the  switch 
or  that  he  could  have  seen  the  switch  had 
there  been  no  frost  or  ice  on  the  windows,  or 
that  the  decedent  did  not  assume  the  risk  of 
an  accumulation  of  frost  on  the  single  win- 
dow glass  on  a  cold  day.  Chicago,  etc.,  R. 
Co.  f.  Barker   (Ind.),  14-375. 

In  an  action  by  a  brakeman  against  a  rail- 
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road  company  to  recover  damages  for  personal 
iujurits,  where  the  petition  alleges  that  the 
plaiutitf  was  compelled,  by  reason  of  a  de- 
fective coupling  rod,  to  step  between  moving 
cars  in  order  to  uncouple  them,  and  that 
while  lie  was  between  the  cars  in  the  act  of 
uncoupling  them  his  foot  was  caught  and 
held  fast  in  an  open  or  unblocked  frog  or 
guard  rail  on  the  track;  that  the  accident 
was  due  to  the  negligence  of  the  defendant 
in  failing  to  block  said  frog  or  guard  rail 
properly;  and  that  the  accident  occurred 
solely  by  reason  of  such  negligence,  the  pe- 
tition does  not  charge  two  substantive  acts 
of  negligence,  but  merely  relies  on  the  neg- 
ligent failure  to  block  the  frog,  and  sets 
forth  the  defective  condition  of  the  coupling 
rod  as  the  excuse  for  tlie  plaintiif's  action  in 
going  between  the  moving  cars.  Wabash  R. 
Co.  V.  Kitheart   (U.  S.),  9-497. 

The  plaintiff's  pleadings  considered,  in  an 
action  to  recover  for  the  negligent  killing  of 
a  section  hand  by  means  of  a  crowbar  hurled 
by  a  passing  train,  and  held  to  aver  suffi- 
ciently negligence  in  the  operation  of  the 
train  and  negligence  on  the  part  of  a  co- 
employee  of  the  decedent  who  was  working  on 
the  section  gang.  Dunn  v.  Chicago,  etc.,  R. 
Co.  (la.),  8-226. 

The  court  committed  no  error  in  dismissing 
the  petition  upon  the  general  demurrer  filed 
thereto.  Hagins  v.  Southern  Bell  Tel.  Co. 
(Ga.),  20-248. 

Joinder  of  common-lair  and  statu- 
tory causes  of  action.  —  Where  the  pe- 
tition, in  an  action  to  recover  for  the  death 
of  the  plaintiff's  intestate  from  the  latter's 
employer,  alleges  in  one  count  that  the  death 
resulted  through  the  negligence  of  the  de- 
fendant in  failing  to  furnish  the  deceased  a 
safe  place  to  work,  and  alleges  in  another 
count  the  right  to  recover  upon  a  liability 
arising  under  the  Employers'  Liability  Act, 
and  that  the  intestate's  death  was  caused 
by  the  negligence  of  a  coemployee,  the  counts 
of  the  petition  are  not  in  contemplation  of 
law  inconsistent  with  each  other,  although 
they  state  different  grounds  of  liability  for 
the  same  ultimate  act  dependent  upon  the 
proof  to  be  added  at  the  trial,  and  the  plain- 
tiff cannot  be  compelled  to  elect  upon  which 
count  reliance  will  be  placed  for  recovery. 
Vindicator  Consol.  Gold  Min.  Co.  v.  First- 
brook    (Colo.),  10-1108. 

Allegation  of  master's  knowledge  of 
defect.  —  A  complaint  in  an  action  by  a 
servant  against  his  master  to  recover  for  per- 
sonal injuries  alleged  to  have  been  received 
while  operating  a  defective  machine,  will  not 
be  held  insufficient  for  failure  to  allege  di- 
rectly that  the  defendant  knew  of  the  defect 
in  the  machine,  where  it  contains  an  allega- 
tion that  the  defendant  operated  the  ma- 
cliine  while  it  was  insufficiently  provided  with 
guards.  Quinn  «.  Electric  Laundry  Co.  ( Cal. ) , 
17-1100. 

Allegation  of  failure  to  inspect  and 
repair.  —  In  an  action  by  a  switchman  who 
was  injured  while  coupling  a  defective  for- 
eign car,  a  paragraph  of  the  complaint  alleg- 
ing that  the  railroad  company  failed  to  give 


such  car  a  reasonable  inspection  is  not  sub- 
ject to  general  demurrer.  New  York,  etc.,  R. 
Co.  V.  Hamlin   (Ind.),  15-988. 

Nor  is  a  paragraph  of  the  complaint  in 
such  an  action  alleging  that  the  company 
failed  to  repair  a  discovered  defect  or  to 
notify  the  plaintiff  of  the  existence  thereof, 
subject  to  general  demurrer.  New  York,  etc., 
.R.  Co.  v.  Hamlin  (Ind.),  15-988. 

Allegation  of  duty.  —  An  allegation 
that  it  was  the  "  duty "  of  the  station  agent 
of  a  railroad,  before  the  arrival  of  trains, 
to  look  out  of  the  window  and  examine  the 
track,  and  observe  the  condition  of  the  track 
and  switch,  and  to  signify  by  the  use  of  the 
semaphore  the  safe  or  unsafe  condition  of 
the  track  and  switch,  to  employees  approach- 
ing the  station  with  trains,  but  failing  to 
aver  how  such  became  the  duty  of  the  agent, 
whether  by  contract  of  employment,  rule  of 
the  company,  or  prevailing  custom,  is  totally 
insufficient.  Chicago,  etc.,  R.  Co.  v.  Barker 
(Ind.),  14-375. 

An  allegation  of  negligence  on  the  part  of 
a  railroad  company  in  obstructing  the  view 
ox  a  switch  from  the  window  of  the  railroad 
station  by  maintaining  in  the  line  of  vision  a 
warning  board  at  a  country  highway  cross- 
ing, and  thus  preventing  the  station  agent 
from  seeing  an  open  switch  and  warning  an 
engineer  on  an  approaching  train,  is  bad  for 
failing  to  state  how  it  was  the  duty  of  the 
agent  to  inspect  and  note  the  condition  of  the 
tracks  and  switches,  or  that  the  agent  could 
have  seen  the  target  on  the  switch  stand  ex- 
cept for  the  warning  board  and  have  given  a 
signal  to  the  engineer.  Chicago,  etc.,  R.  Co. 
V.  Barker  (Ind.),  14-375. 

Allegation  of  failure  to  furnish  safe 
appliances.  —  In  an  action  against  a  rail- 
road company  for  the  wrongful  death  of  an 
engineer  whose  train  ran  into  an  open  switch, 
a  complaint  alleging  that  the  defendant  neg- 
ligently permitted  such  switch  to  become  un- 
locked and  opened,  and  so  adjusted  as  to  carry 
the  decedent's  train  from  the  main  track 
onto  the  siding,  but  not  alleging  that  the 
switch  or  any  of  its  appliances  was  unsound, 
defective,  or  out  of  repair,  shows  that  the 
only  negligence  was  in  the  operation  of  the 
switch,  and  that  the  defendant  had  not  failed 
in  its  duty  to  furnish  the  decedent  safe  in- 
strumentalities or  to  employ  competent  ser- 
vants. Chicago,  etc.,  R.  Co.  v.  Barker  (Ind.) 
J4-375.  ' ' 

Allegation  of  incompetency  of  fel- 
low servant.  —  In  an  action  by  a  servant 
against  the  master  for  personal  injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  a  fellow  employee  a  complaint  alleging 
that  the  plaintiff  had  repeatedly  protested  to 
the  master  against  the  incompetency  of  such 
fellow  employee,  and  that  especially  about 
ten  days  prior  to  the  injury  he  entreated 
that  the  fellow  servant  should  be  discharged 
and  a  competent  person  employed  in  his  place 
that  the  master  promised  to  do  so,  and  that 
the  plaintiff  relying  on  such  promise  con- 
tinued m  the  employment  until  the  day  of 
his  injury,  does  not  negative  a  cause  of  ac- 
tion   as    showing    conclusively   that    such    a 
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length  of  time  had  elapsed  between  the  mas- 
ter's promise  and  the  injury  that  the  plain- 
tilf  could  no  lohget  rely  upon  it;  for  evidence 
is  admissible  under  the  pleading  to  show 
special  circumstances  protracting  the  time 
requisite  to  the  performance  of  the  promise 
and  continuing,  the  right  of  the  employee  to 
rely  upon  it.  Williams  r.  Kimberly,  etc., 
Co.   (Wis.),  11-622. 

Allegatiou  of  character  of  vice-priii- 
cipal.  —  The  averment  in  a  complaint  that 
a  switchman  was  charged  with  keeping  the 
track  in  repair  does  not  fix  his  character  as 
ii  vice-principal  while  engaged  in  handling  a 
switch,  since  handling  a  switch  is  not  a  mas- 
ter's duty  and  cannot  be  made  such  by  an 
averment.  Chicago,  etc.,  E.  Co,  (Ind.),  14- 
375. 

Allesation  of  weather  conditions  de- 
manding display  of  signals.  —  In  an  ac- 
tion against  a  railroad  company  for  the 
wrongful  death  of  an  engineer  whose  train 
ran  into  an  open  switch,  an  allegation  in  the 
complaint  that  the  day  was  extremely  cold 
and  the  air  filled  with  fiying  frost,  and  that 
"  by  reason  of  the  hazy  condition  of  the 
weather  it  was  impossible  for  .  .  [the  de- 
cedent] to  see  the  open  switch,''  is  not  a  suffi- 
cient averment  that  the  day  was  "  dark  and 
foggy  "  or  that  any  other  reason  existed  for 
maintaining  a  light  on  the  switch  in  the  day 
time,  within  a  statute  requiring  the  display 
of  a  light  on  switches  in  the  day  time  when 
the  day  is  "  dark  and  foggy."  Chicago,  etc., 
K.  Co.  V.  Barker   (Ind.),  14-375. 

In  such  an  action,  an  allegation  in  a  com- 
plaint that  it  was  the  duty  of  the  defendant 
to  maintain  a  light  on  the  switch  cannot  be 
considered  in  the  absence  of  any  allegation 
of  the  facts  showing  that  such  duty  existed. 
Chicago,  etc.,  K.  Co.  r.  Barker  (Ind.),  14- 
375. 

In  such  an  action,  allegations  that  the  de- 
fendant knew  that  the  day  was  dark  and 
hazy  and  the  atmosphere  filled  with  flying 
particles,  and  that  it  was  impossible  for  the 
plaintiff's  intestate  to  see  along  the  track  but 
for  a  shott  distance,  are  mere  recitals  and 
not  allegations  of  fact.  Chicago,  etc.,  U.  Co. 
r.  Barker    (Ind.),  14-375. 

Contributory  negligence.  —  In  an  ac- 
tion to  recover  damages  for  the  death  of  a 
section  hand  who  was  killed  by  a  train,  an- 
swer examined  and  held  to  contain  a  good 
plea  of  contributory  negligence.  Sissel  v.  St. 
Louis,  etc.,  R.  Co.   (Mo.),  15^29. 

(3)   Evidence, 
(a)   Presuihptions  and  burden  of  proof. 

Burden  of  proof  of  Ufegligende  in 
general.  —  If  an  accidfent  causing  injury  to 
a  servant  may  have  i-esulted  frorti  either  One 
Of  two  causes,  for  one  of  which  the  master  is 
liable  and  for  the  other  of  whidh  he  is  not, 
the  servant,  in  iln  action  to  recover  for  the 
injury,  must  8how  with  reasonable  certainty 
that  the  cause  for  which  the  master  is  liable 
produced  the  injury,  and  if  the  evidence 
merely  leaves  this  to  conjecture  the  plaintiff 


must  fail  in  his  action.  Coin  17.  John  M. 
Taige  Lounge  Co.  (Mo.),  11-888. 

the  mere  happening  of  an  accident  by  which 
a  servant  is  injured  does  not  raise  a  presump' 
tion  of  negligence  on  the  part  of  the  master. 
Siegel  V.  Detroit,  etc.,  ft.  Co.  (Mich.),  19- 
1095. 

Violation  of  statute  as  presumption 
of  negligence.  —  The  employment  of  a 
child  in  a  factory  contrary  to  the  provisions 
of  a  statute  prohibiting  the  ettiployment  in 
factories  of  children  under  a  specified  age  is 
verv  strong  evidence  of  negligence.  Rolih  v. 
R.  'j.  Reynolds  Tobacco,  Co.  (N.  Car.),  8- 
638. 

Burden  of  proof  of  safety  of  ti$:^li'' 
anCes.  —  In  an  action  by  a  train  employfee 
for  damages  for  injuries  sustained  in  falling 
from  an  alleged  defective  ladder  on  a  box 
car,  there  is  no  presumption  of  law  thai  thS 
ladder  was  sufficient  or  insufficient,  "the  bur- 
den of  proof  is  on  the  plaintiflf,  however,  as 
to  the  insufficiency  of  tte  ladder  and  the  neg- 
ligence of  the  railroad  company.  Kiley  t'; 
Rutland  R.  Co.   (Vt.),  13-269. 

Proof  of  injury  to  a  servant  froJn  the  fail- 
ure of  machinery  Or  appliances  furnished  by 
the  master  does  not  raise  a  presutnption  of 
negligence  on  the  part  of  the  mdstet.  Green 
■V.  Catawba  Power  Co.   (S.  Car.),  9-1050. 

In  an  action  by  a  servant  to  recover  dam- 
ages fot  personal  injuries  caused  by  defec- 
tive machinery,  it  is  incumbent  upon  liim  td 
prove  that  the  injury  was  caused  by  the  de- 
fective condition  of  the  machinery  as  a  mat- 
ter df  fact,  that  the  master  knew  or  by  the 
exercise  of  reasonable  care  could  have  known 
of  such  defective  condition,  and  that  the 
master  did  not  provide  the  servant  a  Safe 
place  in  whicli  to  work.  Comer  v.  W.  M. 
Ritter  Lumber  Co.  (W.  Va.),  8-il06. 

Practicability  of  guarding  machin- 
ery. —  Where  the  practicability  of  guarding 
.dangerous  machinery  is  in  dispute,  the  bur- 
den is  upon  the  plaintiflf  to  prove  that  it  is 
practical.  Glockner  v.  Hardwood  Mfg.  Co. 
(Minn.),  18-130. 

Contributory  negligence.  —  In  an  ac- 
tion by  a  servant  agaihst  his  master  to  re- 
cover damslges  for  personal  injuries,  where 
the  plaintiff  has  sufficiently  pleaded  the  care- 
lessness and  negligence  in  the  construction 
and  operation  of  defendant's  sawmill  and 
other  machinery  connected  therewith,  and 
that  through  no  fault  of  his  he  was  injured 
and  damaged  by  the  defendant  while  in  its 
employ  and  performing  the  work  preseribed 
for  him  by  his  employer,  a  demurrer  to  such 
complaint  should  be  overruled,  and  the  de- 
fendant permitted  to  answer  setting  up  its 
defense,  as  the  burden  of  proof  is  upon  the 
defendant  to  show  that  the  plaintiff  was 
guilty  of  contributory  negligence.  Crawford 
r.  Bonrters  Ferry  Lumber  Co.  (Idaho),  lO-l. 

(b)  Admissibility. 

In  gener&l  —  The  lislbility  of  a  railroad 
company  for  personal  injuries  to  u  woman 
working  on  one  of  its  outfit  cars  as  assistant 
tn  a  man  in  the  employ  of  the  company,  de- 
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pends  in  ho  waj-  upon  the  marital  relation- 
ship existing  between  such  woman  and  man, 
but  on  the  relationship  existing  between  her 
and  the  company  at  the  time  of  the  accident, 
and  evidence  that  such  woman  and  man  were 
not  married  is  immaterial  and  properly  ex- 
cluded, in  an  action  by  her  for  the  injuries 
sustained.  Pugmire  v.  Oregon  Short  R.  Co. 
(Utah),  14-384. 

In  an  action  against  an  employer  by  an 
employee  for  an  injury  suffered  by  the  plain- 
tiff while  being  driven  in  a  vehicle  of  the  de- 
fendant in  charge  of  another  employee  of 
the  defendant,  an  allegation  in  the  complaint 
tliat  the  injury  was  caused  by  the  careless, 
negligent,  and  improper  driving  of  the  con- 
veyance by  the  defendant's  servant  is  a  suffi- 
cient averment  to  permit  proof  of  that  active 
negligence  which  alone  could  render  the  de- 
fendant liable  as  licensor.  Pigeon  v.  Lane 
(Conn.),  11-371. 

Cnstom  of  other  masters  as  to  con- 
stmction.  —  In  an  action  against  a  rail- 
road company  to  recover  for  the  death  of  a 
fireman,  caused  by  coming  in  contact  with  a 
mail  crane,  where  the  negligence  charged  is 
that  the  crane  was  located  and  maintained 
in  unnecessary  and  dangerous  proximity  to 
the  defendant's  track,  the  defendant  is  en- 
titled to  introduce  evidence  to  show  the  cus- 
tom obtaining  on  other  roads  as  to  the  loca- 
tion and  maintenance  of  cranes;  and  it  is 
pi  ejudicial  error  to  exclude  this  evidence  upon 
the  theory  that  there  is  no  evidence  of  neg- 
ligence in  the  location  and  maintenance  of 
the  crane,  where  the  court  subsequently  gives 
the  jury  instructions  submitting  to  them  the 
questions  whether  tne  crane  was  located  un- 
necessarily near  the  track,  and  whether  the 
defendant's  negligence  was  the  cause  of  the 
injury.  Denver,  etc.,  E.  Co.  v.  Biirehard 
(Colo.),  9-994. 

Lack  of  proper  safeguards.  —  In  an 
action  against  a  mining  company  for  the 
wrongful  death  of  an  employee  drowned  by 
the  flooding  of  the  mine,  evidence  of  a  lack 
of  ladders  and  bulkheads  at  places  wliere  it 
is  contended  they  should  have  been  stationed 
is  improperly  excluded  unless  it  affirmatively 
appears  that  the  employee  had  knowledge  of 
the  danger  as  well  as  of  the  absence  of  lad- 
ders and  bulkheads;  the  evidence  being  com- 
petent for  the  purpose  of  showing  that  if 
the  defendant  knew,  or  in  the  exercise  of  ordi- 
nary care  could  have  known,  of  the  existence 
of  danger,  it  further  neglected  to  exercise 
reasonable  care  to  make  the  place  ordinarily 
safe.  Williams  v.  Sleepy  Hollow  Mining  Co. 
(Colo.),  11-111. 

Repair  of  machinery  after  accident. 
—  In  an  action  by  a  servant  against  his  mas- 
ter for  personal  injuries  alleged  to  have  been 
caused  by  defective  machinery  or  appliances 
furnished  by  the  master,  evidence  that  after 
the  accident  the  master  repaired  the  machin- 
ery or  adopted  a  different  method  of  conduct- 
ing his  business  is  inadniipsible  to  prove  his 
negligence  at  the  time  of  the  accident.  Camp 
Bird  r.  Larson   (U.  S.),  11-ROO. 

In  an  action  for  damages  for  personal  in- 
juries to   an  employee   sustained  by   liaving 


his  hand  caught  in  the  cogs  of  the  employer's 
machinery,  evidence  that  the  master  placed 
aditional  safeguards  around  machinery  after 
the  servant  had  been  injured  thereby  is  in- 
admissible. Worthy  v.  Jouesville  Oil  Mill 
(S.  Car.),  12-G88. 

Reputation  of  servant  for  incompe- 
tency. —  The  reputation  of  a  servant  among 
a  limited  number  of  his  coemployees  for  in- 
competency is  not  admissible  to  charge  the 
master  with  knowledge  of  the  incompetency. 
Moering  v.  Falk  Co.    (Wis.),  18-026. 

In  an  action  by  a  servant  against  his  mas- 
ter to  recover  damages  for  personal  injuries, 
evidence  of  the  general  reputation  for  incom- 
petency and  carelessness  of  a  fellow  servant 
whose  negligence  is  alleged  to  have  caused 
the  plaintiff's  injuries  is  admissible  to  show 
knowledge  on  the  part  of  the  defendant  where 
sufficient  evidence  has  been  given  to  warrant 
a  finding  that  the  fellow  servant  was  incom- 
petent.   Moering  v.  Falk  Co.   (Wis.),  18-926. 

Statement  of  injured  person  at  time 
of  accident.  —  In  an  action  against  a  rail- 
road company  to  recover  damages  for  the 
negligent  killing  of  a  brakeman  who  lived 
but  a  short  while  after  the  happening  of  the 
accident,  the  brakeman's  brief  account  of  the 
accident,  given  after  he  had  partially  revived 
from  the  shock,  is  admissible  in  evidence  as  a 
part  of  the  res  gestae.  Marshall  v.  St.  Louis, 
etc.,  R.  Co.    (Ark.),  8-420. 

In  an  action  to  recover  for  the  negligent 
killing  of  a  section  hand  by  means  of  a  crow- 
bar hurled  by  a  passing  train,  it  is  not  com- 
petent for  a  witness  to  testify  that  the  dece- 
dent stated,  in  a  conversation  had  with  his 
fellow  workmen  a  few  minutes  after  the  ac- 
cident, that  a  coemployee  had  left  the  bar 
too  near  the  track,  as  uie  statenjent,  though 
part  of  the  res  gestcB,  is  a  conclusion  relative 
to  the  negligence  of  the  coemployee.  Dunn 
V.  Chicago,  etc.,  R.  Co.  (la.),  8-226. 

Connection  of  liability  insurance 
company  with  defense.  —  In  an  action 
against  an  emploj'er  to  recover  for  the  death 
of  an  employee,  it  is  not  error  to  permit  a 
witness  to  testify  on  cross-examination  that 
whatever  judgment  is  rendered  against  the 
defendant  will  be  paid  by  the  employers'  ac- 
cident insurance  company,  where  the  defend- 
ant pleade4  a  release  and  there  is  a  conflict 
of  testimony  with  respect  to  the  circum- 
stances under  which  the  release  was  obtained, 
and  the  evidence  in  question  is  adduced  to 
show  that  tlie  release  was  obtained  by  thp 
witness  as  an  agent  of  the  insurance  company. 
Vindicator  Consol.  Gold  Min.  Co.  v.  First- 
brook    (Colo.),   10-1108. 

Abrogation  of  rule  by  nonobservanoe. 
—  On  an  issue  whether  the  rule  of  a  railway 
company,  which  it  claimed  an  employee  hail 
expressly  contracted  to  observe,  had  been 
abrogated  by  general  nonobservanee  by  the 
employees,  with  knowledge  of  the  company, 
the  court  should  instruct  the  jury  upon  re- 
quest that  they  should  not  consicjer  the  non- 
observance  occurring  prior  to  the  date  of  the 
contract.  Central  of  Georgia  R,  Co.  v  Good- 
win   (Ga,),   1-806. 

Oplniem  of  witness.  —  In  an  action  to 
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recover  for  the  negligent  killing  of  a  aeetion 
hand  by  means  of  a  crowbar  hurled  by  a  pass- 
ing train,  it  is  not  competent  to  ask  a  medi- 
cal expert  whether  the  decedent's  injury 
might  have  been  caused  by  a  crowbar  "  thrown 
by  coming  in  contact  with  a  switfly  moving 
object  like  a  train,"  as  the  material  question 
for  the  witness  is  whether  the  injury  might 
luive  been  caused  by  the  impact,  and  not 
wliether  the  bar  might  have  Ijeen  thrown  by 
the  train  or  some  other  force.  Dunn  v.  Chi- 
cago, etc.,  R.  Co.    (la.),  8-226. 

In  an  action  by  a  servant  against  the  mas- 
ter to  recover  damages  for  personal  injuries 
sustained  by  reason  of  the  alleged  failure 
of  the  defendant  to  provide  a  safe  way  for 
the  plaintiff  to  get  to  his  work,  where  it 
appears  that  there  were  two  ways  open  to 
use  by  the  plaintiff,  the  defendant  cannot  in- 
troduce in  evidence  the  opinion  of  a  fellow 
servant  that  the  way  which  the  plaintiff  did 
not  use  was  the  safer  of  the  two.  Virginia 
Bridge,  etc.,  Co.  v.  Jordan   (Ala.),  5-709. 

(c)   Sufficiency. 

In  general.  —  In  an  action  against  the 
owner  of  a  private  railway  used  for  the  trans- 
portation of  logs,  to  recover  damages  for  the 
death  of  a  person  employed  as  locomotive  en- 
gineer on  such  railway,  it  was  shown  that  the 
deceased  was  killed  by  jumping  from  a  train 
which  he  was  taking  over  the  railway  and 
which  had  gotten  beyond  his  control  while 
on  a  down  grade.  There  was  also  evidence 
tending  to  show  that  the  brakes  on  some  of 
the  cars  were  defective  or  out  of  order,  that 
the  brakeman  on  the  train  was  either  incom- 
petent or  negligent,  and  that  the  defendant 
had  failed  to  provide  any  sufficient  safety 
switch  at  the  foot  of  the  down  grade  where 
the  accident  happened,  to  guard  against  the 
contingency  of  a  train  getting  beyond  control 
on  such  grade.  Held,  that  the  jury  were 
justified  in  finding  the  defendant  guilty  of 
negligence,  and  in  acquitting  the  deceased  of 
contributory  negligence. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  the  death  of  one  of 
its  servants,  alleged  to  have  been  caused  by 
its  negligence  in  requiring  such  servant  to 
work  at  a  time  when  he  was  physically  un- 
fit therefor  by  reason  of  want  of  sleep  and 
rest,  evidence  examined  and  held  sufficient  to 
call  for  the  submission  of  the  case  to  the 
jury.  McCrary  v.  Southern  Ry.  (S.  Car.), 
18-840. 

In  an  action  by  a  section  hand  against  a 
railroad  company  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused  by 
the  defendant's  negligence,  where  the  evi- 
dence tends  to  show  that  the  injury  was  the 
result  of  the  confusion  arising  from  conflict- 
ing orders  given  to  the  plaintiff  and  those 
Who  were  working  with  him,  by  two  persons, 
each  of  whom  had  the  right  to  direct  the 
plaintiff's  services,  the  ease  is  properly  sub- 
mitted to  the  jury,  and  their  verdict  in  favor 
of  the  plaintiff  will  not  be  disturbed.  Hal- 
liims  V.  Southern  R.  Co.  (S.  Car.),  17-511. 

In  an  action  by  a  servant  against  his  mas- 


ter to  recover  damages  for  injuries  received 
wliile  operating  a  steam  mangle  in  a  laundry, 
evidence  examined  and  held  sufficient  to  jus- 
tify the  submission  of  the  question  of  the  de- 
fendant's negligence  to  the  jury,  and  to  sus- 
tain their  verdict  in  plaintiff's  favor.  Quinn 
V.  Electric  Laundry  Co.   (Cal.),  17-1100. 

In  an  action  against  a  master  to  recover 
damages  for  personal  injuries,  where  the 
cause  of  the  accident  which  caused  the  in- 
jury is  wholly  unexplained,  so  that  the  jury 
have  nothing  but  the  merest  conjecture  to 
guide  them,  there  is  no  efficient  basis  for  a 
verdict  for  the  plaintiff.  Hamann  v.  Mil- 
waukee Bridge  Co.   (Wis.),  7-458. 

In  an  action  against  a  railroad  company 
for  damages  for  the  death  of  the  plaintiff's 
intestate  alleged  to  have  been  caused  by  the 
buckling  of  a  freight  train  and  its  falling 
over  to  some  extent  on  an  adjacent  track, 
where  a  collision  occurred  which  produced  the 
explosion  of  material  in  a  car  of  the  train, 
evidence  examined  and  held  too  conjectural 
to  justify  any  finding  as  to  the  cause  of  the 
accident  or  any  determination  that  the  de- 
fendant was  liable.  Lewis  v.  Pennsylvania 
E.  Co.    (Pa.),  13-1142. 

In  an  action  for  damages  for  personal  in- 
juries to  an  employee  sustained  by  having  his 
hand  cavight  in  the  cogs  of  the  employer's 
machinery,  evidence  examined  and  held  to 
justify  the  refusal  of  a  nonsuit  requested  on 
the  ground  of  an  entire  lack  of  evidence  of 
negligence  on  the  part  of  the  defendant. 
Worthy  v.  Jonesville  Oil  Mill  (S.  Car.),  12- 
688. 

In  an  action  against  a  master  by  a  servant 
for  personal  injuries  sustained  by  the  ser- 
vant, evidence  examined  and  held  to  show 
that  there  was  no  negligence  on  the  part  of 
the  defendant  creating  a  common-law  liabil- 
ity. Beleal  v.  Northern  Pacific  R.  Co.  (N. 
Dak.),  11-921. 

Evidence  reviewed,  in  an  action  by  a  fire- 
man against  a  railroad  company  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff,  and  held  sufficient  to  justify  the 
submission  of  the  case  to  the  jury.  Ricker 
V.  Central  R.  Co.  (N.  J.),  9-785. 

Existence  of  duty.  —  In  an  action  by  a 
telephone  lineman  for  personal  injuries  sus- 
tained by  receiving  an  electric  shock  while 
stringing  wires,  evidence  examined  and  held 
to  be  sufficient  to  justify  the  submission  to 
the  jury  of  the  questions  whether  it  was  the 
duty  of  the  telephone  company  to  furnish  the 
plaintiff  a  sufficient  quantity  of  insulated 
wire,  and  whether  it  discharged  such  duty. 
De  Kallands  v.  Washtenaw  Home  Tel.  Co. 
(Mich.),  15-593. 

In  such  an  action  the  trial  court  held  not 
to  have  erred  in  refusing  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  the 
uninsulated  wire  furnished  by  the  defendant 
was  not  the  proximate  cause  of  the  injuries. 
De  Kallands  v.  Washtenaw  Home  Tel.  Co. 
(Mich.),  15-593. 

Praoticablllty  of  gnarding  machin- 
ery. —  Where,  in  an  action  by  a  servant  to 
reeorer  damage  for  personal  injuries  in- 
curred in  feeding  a.  printing  press,  the  prae- 
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ticability  of  guarding  the  machine  is  denied 
by  the  defendant,  testimony  that  a  guard  was 
applied  to  a  similar  press  in  a  competing 
factory,  seven  months  after  the  accident  to 
the  plaintiff,  which  tended  to  lessen  the  haz- 
ard, is  insufficient,  in  the  absence  of  any  other 
evidence,  to  prove  practicability  of  applying 
a  sufficient  guard.  Glockner  v.  Hardwood 
Mfg.  Co.   (Minn.),  18-130. 

Defective  machinery  and  appliances. 
—  In  an  action  by  a  servant  against  his  mas- 
ter to  recover  damages  for  personal  injuries 
caused  by  the  slipping  of  a  band  saw  which 
the  plaintiff  was  operating,  evidence  exam- 
ined and  held  insufficient  to  raise  any  ques- 
tion for  the  jury  as  to  whether  the  accident 
was  caused  by  defects  in  the  machinery  to 
which  the  saw  was  attached.  Coin  v,  John 
M.  Talge  Lounge  Co.   (Mo.),  17-888. 

In  an  action  by  a  servant  to  recover  for 
injuries  alleged  to  have  been  caused  by  a  de- 
fective appliance,  where  the  evidence  is  purely 
conjectural  and  shows  that  the  accident  caus- 
ing the  injury  might  have  arisen  from  any 
one  of  several  causes,  for  some  of  which  the 
master  is  liable,  and  for  others  of  which  he 
is  not  liable,  there  can  be  no  recovery.  Green 
V.  Southern  R.  Co.   (S.  Car.),  5-165. 

Evidence  reviewed  in  an  action  by  a  ser- 
vant against  the  master  to  recover  damages 
for  personal  injuries  resulting  from  an  un- 
safe appliance,  and  held  sufficient  to  entitle 
the  plaintiff  to  have  the  question  of  the  de- 
fendant's negligence  submitted  to  the  jury. 
Martin  i:  Wabash  R.  Co.    (U.  S.),  6-582. 

In  an  action  by  a  servant  against  the  mas- 
ter to  recover  damages  for  personal  injuries 
caused  by  a  defective  appliance,  the  fact  that 
the  appliance  had  been  used  without  accident 
for  a  number  of  years  prior  to  the  accident 
which  injured  the  plaintiff  does  not  require 
the  court  to  direct  a  verdict  for  the  defend- 
ant, as,  though  it  is  strong,  it  is  not  conclu- 
sive evidence  that  the  master  was  not  guilty 
o'  negligence.  Commarford  v.  Empire  Lime- 
stone Co.   (Ont.),  5-1012. 

Existence  and  cause  of  infectious 
disease.  —  In  an  action  by  a  servant  against 
his  master  for  damages  for  injuries  alleged 
to  have  been  suffered  by  the  plaintiff  by  rea- 
son of  the  disease,  anthrax,  contracted  in 
handling  the  carcass  of  an  animal  while  en- 
gaged in  the  master's  employment,  evidence 
examined  and  held  to  require  the  submission 
to  the  jury  of  the  issues  as  to  whether 
the  plaintiff  was  afflicted  with  anthrax,  and 
whether  he  became  infected  with  that  dis- 
ease by  handling  the  carcass  in  question. 
O'Connor  v.  Armour  Packing  Co.  (U.  S.), 
14-66. 

Negligence  and  assumption  of  risk.— 
Evidence  in  an  action  for  injuries  to  a  ser- 
vant, alleged  to  have  been  caused  by  the  un- 
safe condition  of  the  premises,  held  sufficient 
to  present  questions  for  the  jury  as  to  neg- 
ligence on  the  part  of  the  defendant  and  as- 
sumption of  the  risk  by  the  plaintiff.  Miller 
V.  White  Bronze  Monument  Co.  (la.),  18-957. 

Negligence  and  contributory  negli- 
gence. —  Evidence  considered  in  an  action  to 
recover  for  the  negligent  killing  of  a  section 


hand  by  means  of  a  crowbar  hurled  by  a 
passing  train,  and  held  insufficient  to  show 
negligence  in  the  operation  of  the  train,  but 
sufficient  to  make  a  fair  case  for  the  jury 
on  the  issues  of  negligence  on  the  part  of  a 
coemployee  of  the  decedent  who  was  working 
on  the  section  gang,  and  of  the  decedent's 
freedom  from  contributory  negligence.  Dunn 
».  Chicago,  etc.,  R.  Co.   (la.),  8-226. 

Contributory  negligence  and  assump- 
tion of  risk.  —  In  an  action  to  recover 
damages  for  injuries  received  by  a  servant 
by  the  falling  of  a  plank  from  a  scaffold  which 
he  was  engaged  in  moving,  evidence  examined 
and  held  sufficient  to  sustain  the  jury  in  find- 
ing that  the  plaintiff  was  not  guilty  of  con- 
tributory negligence  and  did  not  assume  the 
risks  attending  the  work  in  which  he  was  en- 
gaged. Dougherty  v.  Minneapolis  Steel,  etc., 
Co.   (Minn.),  19-1043. 

Proximate  cause.  —  In  an  action  by  a 
servant  against  his  master  to  recover  dam- 
ages for  personal  injuries,  evidence  examined 
and  held  to  sustain  the  verdict  of  the  jury 
that  the  proximate  cause  of  the  accident  was 
the  failure  of  the  master  to  furnish  the  requi- 
site number  of  men  to  move  a  scaffold  used 
during  the  erection  of  a  building,  and  in  fail- 
ing to  notify  the  plaintiff  of  the  dangers  at- 
tending the  moving  of  the  scaffold  by  taking 
it  apart.  Dougherty  v.  Minneapolis  Steel, 
etc.,  Co.    (Minn.),  19-1043. 

(d)    Functions   of   court   and   jury. 

Existence  of  relation  of  master  and 
servant.  —  In  an  action  to  recover  damages 
for  personal  injuries  brought  against  a  mas- 
ter by  a  person  employed  and  paid  by  a  ser- 
vant as  a  temporary  substitute,  held  to  be 
for  the  jury  to  determine  whether  the  plain- 
tiff was  a  mere  volunteer  or  was  employed 
with  the  defendant's  knowledge  and  consent. 
Aga  V.  Harbach  (la.),  4-441. 

Negligence.  —  In  an  action  by  an  em- 
ployee against  his  employer  to  recover  dam- 
ages for  injuries  caused  by  the  fall  of  a 
derrick,  where  there  is  testimony  that  before 
the  accident  the  head  foreman's  attention  was 
called  to  a  movement  in  the  mast  which  in- 
dicated that  something  was  wrong  in  the  ar- 
rangement and  operation  of  the  derrick,  and 
that  he  went  above  to  see  about  the  matter, 
it  is  proper  to  refuse  to  direct  a  verdict  for 
the  defendant,  and  to  charge  that  if  the 
situation  was  such  that  in  the  exercise  of 
ordinary  care  the  foreman  would  or  should 
have  seen  the  defect,  and  would  or  should 
have  remedied  the  same,  then  the  defendant 
was  guilty  of  negligence.  Hamlin  v.  Lan- 
quist,  etc.,  Co.  (Minn.),  20-893. 

The  location  by  a  railroad  company  of  a 
switch  stand  between  and  close  to  two  tracks 
is  an  engineering  problem,  and  therefore,  in 
the  absence  of  manifest  errors  in  construc- 
tion which  are  patent  to  an  ordinary  ob- 
server, does  not  involve  a  question  of  negli- 
gence to  be  passed  upon  by  the  jury  in  an 
action  by  a  servant  to  recover  damages  for 
personal  injuries  sustained  while  operating 
the  switch.  Chicago,  etc.,  R.  Co.  v.  Rilev 
(U.  S.),  7-327. 
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The  question  of  the  negligence  of  an  em- 
ployer in  requiring  machinery  to  he  cleaned 
while  in  motion  held  to  be  a  question  for  the 
jury.  Marks  v.  Harriet  Cotton  Mills  (N. 
Car.),  3-812. 

In  an  action  against  a  railroad  company 
for  damages  for  personal  injuries  received  by 
an  employee  in  making  a  coupling  with  a  car 
on  which  the  automatic  coupler  required  by 
the  Federal  Safety  Appliance  Act  of  March 
2,  1893,  was  out  of  repair,  evidence  examined 
and  held  to  raise  a  question  for  the  jury  as 
to  whether  the  defendant,  in  the  exercise  of 
reasonable  diligence,  should  have  put  the 
coupling  in  repair  before  the  accident  hap- 
pened. St.  Louis,  etc.,  R.  Co.  v.  Delk  (U. 
S.),  14-233. 

Contrllmtorj  negligence.  —  In  an  ac- 
tion by  a  telephone  lineman  for  personal  in- 
juries the  question  whether  the  plaintiff's 
method  of  stringing  wires  was  the  more  un- 
safe method  held  to  he,  under  the  evidence,  a 
question  of  fact  for  the  jury.  De  Kallands 
V.  Washtenaw  Home  Tel.  Co.  (Mich.),  15- 
593. 

In  such  an  action  the  question  whether  the 
plaintiff  actually  had  knowledge  of  what 
constituted  a  grounding  of  himself  or  of  the 
telephone  wires,  and  whether  he  was  ignorant 
of  the  fact  that  he  was  not  insulated  by 
being  upon  a  dry  cedar  pole,  held  to  be  ques- 
tions of  fact  for  the  jury.  De  Kallands  v. 
Washtenaw  Home  Tel.  Co.    (Mich.),   15-593. 

The  question  whether  a  servant  was  acting 
within  the  scope  of  his  employment  at  the 
time  when  he  was  injured  is  ordinarily  for 
the  jury.  Eolin  v.  R.  J.  Reynolds  Tobacco 
Co.  (N.  Car.),  8-638. 

Negligence  and  contributory  negli- 
gence. —  Where  in  an  action  against  a  rail- 
road company  for  injuries  to  an  employee  at 
work  in  an  unfit  car  standing  on  a  side 
track,  the  evidence  shows  that  an  engine  pro- 
pelled on  the  defendant's  railroad  track  was, 
without  warning  or  signal,  run  onto  the  side 
track  and  into  the  outfit  car,  and  that  the 
plaintiff,  upon  discovering  that  the  engine 
was  about  to  collide  with  the  outfit  car,  im- 
mediately endeavored  to  leave  the  car,  but 
was  unable  to  do  so  before  the  collision,  the 
question  of  negligence  and  contributory  neg- 
ligence are  for  the  jury,  and  their  verdict 
against  the  defendant  on  such  issues  under 
proper  instructions  is  final  and  cannot  be 
disturbed  on  appeal.  Pugmire  v.  Oregon 
Short  Line  R.  Co.   (Utah),  14-384. 

In  an  action  by  a  brakeman  against  a  rail- 
road company  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  in 
conseqvienee  of  a  collision  with  a  switch  tar- 
get near  the  defendant's  track,  the  questions 
whether  the  structure  was  one  reasonably 
safe  and  proper  to  be  maintained  by  the  de- 
fendant, and  whethtr  the  plaintiff  was  guilty 
of  contributory  negligence,  are  questions  for 
the  jury.  Boston,  etc.,  R.  Co.  v.  Gokey  (U. 
S.),  9-384. 

Negligence,  contribntory  negligence, 
and  assnmption  of  risb.  —  Evidence  re- 
viewed in  an  action  against  a  master  to  recover 
damages  for  personal  injuries  sustained  by  his 


servant,  and  held  to  justify  the  trial  court  In 
submitting  the  questions  of  negligence,  con- 
tributory negligence,  and  assumption  of  risk, 
to  the  jury,  £^nd  to  justify  the  j^ry  ;n  de- 
termining those  questions  in  favgr  of  the  de- 
fendant. Christiansen  v.  William  Graver 
Tank  Works  (111.),  7-69. 

Assumption  of  risk  and  contributory 
negligence.  .;-  Evidence  reviewed  in  an  ac- 
tion against  a  railroad  company  to  recover 
for  the  death  of  a  fireman  caused  by  coming 
in  contact  with  a  mail  crane  near  tlie  de- 
fendant's track,  and  held  to  show  that  the 
questions  of  assumption  of  risk  and  of  con- 
tributory negligence  were  for  the  jury  to  de- 
termine, Denver,  etc.,  R.  Co.  v,  Bvtrchard 
(Colo.),  9-994. 

(e)   Variance. 

Manner  of  happening  of  accident.  — 

In  an  action  by  a  driver  in  a  coal  mine 
against  his  employer  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff, 
where  the  declaration  alleges  that  the  car 
which  the  plaintiff  was  driving  caught  on  the 
timbers  of  the  roof  by  reason  of  the  fact  that 
the  roof  was  swayed  down,  and  the  proof 
shows  that  the  coal  on  the  car  caught  on 
the  timbers  of  the  roof  and  that  the  timbers 
or  one  of  them  was  swayed  down,  there  is 
no  essential  variance.  Jones,  etc.,  Co.  v. 
George  (111.),  10-285. 

Where,  in  an  action  against  an  employer 
to  recover  for  the  death  of  an  employee  re- 
sulting from  his  falling  down  an  unguarded 
mine  shaft,  the  petition  alleges  that  it  was 
necessary  for  the  deceased  to  approach  the 
shaft  along  the  level  he  was  in  in  order  to 
get  on  the  cage  which  was  being  lowered  to 
receive  him  and  raise  him  to  the  surface,  and 
the  evidence  discloses  that  the  deceased  ap- 
proached the  shaft  for  the  purpose  of  leaning 
on  the  guard  rails  while  waiting  for  the  cage 
to  descend,  there  is  no  variance  between  the 
pleading  and  proof,  as  his  movements  preced- 
ing the  time  when  the  cage  did  descend  were 
but  incident  to  the  purpose  for  which  he  ap- 
proached the  shaft.  Vindicator  Consol.  Gold 
Min.  Co.  V.  Firstbrook   (Colo.),  10-1108. 

( 4 )    Instructions. 

Negligence.  —  In  an  action  against  a  rail- 
road company  to  recover  for  the  death  of  a 
fireman,  caused  by  coming  in  contact  with  a 
mail  crane  near  the  defendant's  track,  where 
the  plaintiff  introduces  much  evidence  to 
show  that  the  defendant  was  guilty  of  negli- 
gence, the  defendant  is  entitled  to  an  in- 
struction that  if  there  was  no  negligence  in 
the  location  or  maintenance  of  the  crane,  the 
verdict  should  be  for  the  defendant.  Denver, 
etc.,  R.  Co.  V.  Burehard   (Colo.),  9-9,94. 

Defects  in  maobinery.  —  In  an  ^xition 
by  a  servant  again^jt  his  master,  where  the 
evidence  is  conflicting  on  the  question  whether 
the  apparatus  and  appliances  furnished  by 
the  master  were  reasonably  safe,  it  is  rever- 
sible error  to  instruet  the  jury  that  the  mere 
fact  of  injury  "by  reason  of  the  machinery 
and    appliances "    furnished    by    the   master- 
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raises  a  presumption  that  the  master  was 
negligent,  if  there  is  nothing  in  the  instruc- 
tion from  which  th«  jury  can  see  that  the 
omission  to  use  the  word  "  defects  "  or  some 
similar  expression  is  an  inadvertence.  Green 
I'.  Catawba  Power  Co.   (S.  Car.),  9-1050. 

Degree  of  care  req,uired  of  infant 
servant.  —  In  an  action  against  a  master 
to  recover  for  injuries  to  an  infant  servant, 
an  instruction  as  to  the  degree  of  care  due 
to  and  required  of  the  infant  servant  held 
not  open  to  objection.  Kirkham  v.  Wheeler- 
Osgood  Co.  <  Wash. ) ,  4-532. 

Duty  to  board  moving  train.  —  In  an 
action  by  a  train  employee  for  damages  for 
injuries  sustained  in  falling  from  a  defective 
ladder  on  the  end  of  a  box  car  boarded  by 
the  plaintiff  while  the  ti'ain  was  in  motion 
and  leaving  the  station  at  which  it  had 
stopped,  it  is  proper  to  refuse  a  requested 
instruction  that  there  is  no  evidence  that  any 
duty  was  imposed  upon  the  plaintiiBf  to  board 
the  train  under  the  circumstances,  where  it 
appears  that  the  cars  were  pi-ovided  with  ap- 
pliances evidently  intended  to  enable  train- 
men to  mount  moving  trains,  and  there  is 
evidence  tending  to  show  that  the  mounting 
of  moving  trains  was  incidental  to  the  train- 
man's employment.  Kiley  v.  Rutland  R.  Co. 
(Vt.),  13-269. 

Ignoring  question  of  contributory 
negligence.  —  In  an  action  by  a  servant 
against  the  master  to  recover  damages  for 
personal  injuries  where  the  defense  of  con- 
tributory negligence  is  set  up,  a  charge  by 
the  court  to  the  effect  that  if  tlie  jury  shall 
believe  from  the  evidence  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of 
the  plaintiff's  injuries,  they  must  find  for  the 
plaintiff,  is  technically  accurate,  and  if  the 
defendant  apprehends  that  the  jury  may 
overlook  the  defense  of  contributory  negli- 
gence, a  charge  calliiig  attention  to  it  should 
be  requested.  Virginia  Bridge,  etc.,  Co.  v. 
Jordan   <Ala.),  5-709. 

Ignoring  question  of  assumption  «f 
risk.  —  Where  the  question  of  assumption 
of  risk  is  not  involved  in  the  case,  it  is  a«t 
error  to  give  an  instruction  which  ignores 
that  question.  Graham  v.  Mattoon  CSty  R. 
Co.    (111.),  14-853. 

Refusing  instruction  on  sympathy 
and  prejudice.  —  In  an  action  Iby  a  ser- 
vant against  his  master  to  recover  damages 
for  personal  injuries,  tliere  is  no  justifiable 
reason  for  refusing  an  instruction  telling  the 
jury  that  neither  sympathy  for  the  plaintiff 
nor  prejudice  against  the  defendant  should: 
influence  their  verdict.  Jones,  etc.,  Co.  v. 
George   (111.),  10-285. 

(5)   Apipeal  and  error. 

Evidence.  —  In  an  action  against  a  rail- 
road company  to  recover  damages  for  tlie 
death  of  one  of  its  employees,  alleged  to  have 
been  caused  by  the  defendant's  negMgence,  it 
is  not  error  for  the  trial  court  to  receive  in 
evidence  the  entire  rule  book  of  the  defend- 
ant company,  over  an  objection  by  defend- 
ant's counsel  that  such  hook  contains  a  great 
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deal  of  matter  not  relevant  to  the  issue,  and 
that  only  such  rules  therein  as  are  relevant 
should  be  admitted;  at  least,  where  the  trial 
court  states  that  it  will  allow  the  defendant 
to  reply  in  case  any  rule  is  read  which  takes 
it  by  surprise,  and  defendant's  counsel  does 
not  t^^ke  advantage  of  such  opportunity. 
McCrary  v.  Southern  Ry.  (S.  Car.),  18-840. 
Instructions.  —  In  an  action  against  a 
railroad  company  to  recover  for  the  death  of 
a  fireman,  caused  by  coming  in  contact  with 
a  mail  crane  near  the  defendant's  track,  error 
in  refusing  an  instruction  that  the  verdict 
should  be  for  the  defendant  if  the  defendant 
was  not  guilty  of  negligence  in  the  location 
or  maintenance  of  the  crane  is  not  cured  by 
the  giving  of  an  instruction  that  the  defend- 
ant is  entitled  to  a  verdict  if  the  plaintiff 
was  guilty  of  contributory  negligenoe.  Den- 
ver, etc.,  R.  Co.  V.  Burchard  <CoJo.),  9-fl94. 

4.  Liability  or  Master  to  Thibd  Persons 
FOB  Acts  of  Servant. 

a.  Nature  of  liability. 

In  general.  —  The  relation  of  master  and 
servant  does  not  render  the  master  liable  for 
torts  of  the  servant,  unless  connected  with 
his  duties  as  such  servant  or  within  the 
scope  of  his  employment.  Clancy  v.  Barker 
(Neb.),  8-682. 

In  the  ordinary  hiring  from  a  livery  stable 
of  a  carriage,  horses,  and  driver,  the  owner 
of  the  turnout  and  employer  of  the  driver, 
and  not  the  hirer,  who  exercises  no  control 
over  the  driver  further  than  a  general  direc- 
tion where  to  go,  is  liaWe  in  damages  to  a 
third  person  ocoupving  the  vehicle  who  re- 
ceives injuries  as  the  result  of  the  driver's 
negligence,  Trerker  v.  Nicholson  .(Colo.), 
14-730. 

The  rule  tliat  where  a  servant  lias  made 
a  tem|>orary  (departure  from  the  scope  of  liis 
eraployment,  the  responsibility  of  the  master 
for  the  sei-vant's  tort  attaches  immediately 
after  the  purpose  of  such  departure  has  ieen 
accomplished,  applied  to  the  facts  ia  the  case 
at  bar.  Barjnore  v.  Vicksbujrg,  etc,  R.  Ca 
(Miss.),  3-,594. 

In  oi-der  to  relieve  a  master  from  liability 
for  the  tort  of  a  servant,  the  master  must 
show  that  the  servant  was  acting  outside  the 
scope  of  the  employment.  Barmore  v.  Vioks- 
burg,  etc.,  R.  Co.   (Miss.),  3-594. 

Wilful  acts  of  servant.  —  A  railroad 
company  is  liable  for  personal  injuries  wan- 
tonly inflicted  by  om  of  its  employiees,  evven 
though  the  person  injured  was  a  trespassei- 
and  was  guilty  of  contributory  negligence 
Barmore  v.  Vickaburg,  etc.,  R.  Co.  (Miss.)„ 
0—094. 

Servant  who  is  also  pulUc  officer,  — 
If  a  servant  who  is  also  a  puhlic  officer  acts 
maliciously  or  in  pursuit  of  some  purpose  of 
his  own,  his  master  is  not  liaWe  for  his  .acts; 
but  if,  while  acting  withim  tie  general  scope 
of  his  employment,  he  simply  disregards  fe 
masters  orders  or  e.xtends  his  powers,  tlie 
master  is  liable.     Sharp  v.  Erie  R.  Co.    (N. 
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A  special  officer,  appointed  and  commis- 
sioned by  the  governor,  at  the  instance  of  a 
railroad  company,  under  the  provisions  of 
the  West  Virginia  statute  (Code  1899,  c. 
145,  §  31,  Code  1906,  §  4281),  and  paid  by 
such  company  for  his  services,  is  prima  facie 
a  public  ofScer  for  whose  wrongful  acts  such 
company  is  not  liable.  MoKain  v.  Baltimore, 
etc.,  R.  Co.   (W.  Va.),  17-634. 

If  such  an  ofBcer  is  engaged  i"i  special  ser- 
vice for  the  company,  such  as  guarding  its 
property  or  enforcing  obedience  to  its  rules 
and  regulations,  and  does  a  wrongful  act  for 
which  the  injured  party  is  entitled  to  dam- 
ages, and  such  act  is  within  the  scope  of  such 
service  or  employment,  the  company  is  liable 
as  in  the  case  of  its  regular  employees,  such 
as  conductors  and  station  masters.  McKain 
V.  Baltimore,  etc.,  R.  Co.  (W.  Va.),  17-634. 

A  railroad  company  is  not  liable  for  a  false 
arrest,  assault  and  battery,  and  malicious 
prosecution  by  such  an  officer,  where  the  acts 
are  not  directed  or  instigated  by  it,  but  are 
founded  upon  an  alleged  breach  of  the  peace 
at  one  of  its  stations,  in  no  way  affecting  or 
involving,  so  far  as  the  evidence  discloses,  any 
of  its  property,  rights,  or  servants,  or  grow- 
ing out  of  any  transaction  between  the  per- 
son arrested  and  the  company,  although  the 
former  is  rightfully  in  the  station,  having  a 
ticket  and  awaiting  the  arrival  of  a  train,  and 
the  alleged  breach  of  the  peace,  arrest,  and 
assault  and  battery  occur  on  the  premises  of 
the  company.  McKain  v.  Baltimore,  etc.,  R. 
Co.   (W.  Va.),  17-634. 

Qnestion  of  lair  or  fact.  —  In  an  action 
against  a  master  for  the  tort  of  a  servant, 
the  question  whether  the  servant  was  acting 
within  the  scope  of  employment  is  for  the 
court  if  the  facts  are  not  in  dispute,  but  for 
the  jury  if  the  facts  are  in  dispute.  Barmore 
V.  Vicksburg,  etc.,  R.  Co.  (Miss.),  3-594. 

The  question  whether  a  railroad  tricycle 
propelled  on  the  tracks  of  a  railroad  company 
is  a  dangerous  appliance,  within  the  rule 
that  a  master  who  intrusts  the  custody  of  a 
dangerous  appliance  to  the  management  of 
a  servant  will  not  be  permitted  to  avoid  re- 
sponsibility for  injuries  inflicted  thereby  on 
the  ground  that  the  servant  in  the  particular 
act  complained  of  was  acting  outside  of  the 
scope  of  management,  is  a  question  for  the 
jury.  Barmore  v.  Vicksburg,  etc.,  R.  Co. 
(Miss.),  3-594. 

In  an  action  against  a  master  to  recover 
for  injuries  inflicted  by  his  servants  who  ex- 
ceeded instructions,  evidence  held  sufficient  to 
go  to  the  jury  on  the  question  of  negligence 
of  the  servants.  Crandall  17.  Boutell  (Minn.), 
0-122. 

In  an  action  for  damages  against  a  rail- 
road company  for  the  death  of  the  plaintiff's 
intestate  caused  by  a  detective  in  the  employ 
of  the  defendant,  and  who  was  also  a  public 
officer,  held  to  be  for  the  jury  to  determine 
whether  the  detective  acted  within  the  scope 
of  his  employment  or  whether  he  acted  in  the 
capacity  of  a  public  officer  alone.  Sharp  v. 
Erie  R.  Co.  (N.  Y.),  6-250. 


b.  Acts  within  scope  of  employment. 

In  general.  —  In  an  action  against  a  mas- 
ter to  recover  damages  for  the  act  of  his  ser- 
vant, declaration  construed  and  held  to  allege 
by  necessary  implication  that  the  servant  was 
acting  within  the  scope  of  his  employment. 
Ploof  17.  Putnam   (Vt.),  15-1151. 

Within  liue  of  duty  but  in  ezcesB  of 
instructions.  —  A  master  is  responsible  for 
the  negligent  conduct  of  his  servants  in  fur- 
therance of  the  master's  business  and  within 
the  line  of  their  duty,  although  in  excess 
of  express  instructions.  Crandall  v.  Boutell 
(Minn.),  5-122. 

Workmen  leaving  irater  turned  on.— 
Where  workmen  are  employed  in  tearing 
down  part  of  a  building  and  in  so  doing  turn 
on  the  water  and  neglect  to  turn  it  off,  where- 
by goods  on  the  floor  below  are  damaged,  such 
act  of  the  workmen  is  within  the  scope  of 
their  employment  and  their  employer  is  lia- 
ble.   Sievert  i;.  Brookfield  (Can.),  2-647. 

u.  Acts  outside  scope  of  employment. 

Theft  by  servant.  —  A  master  undertak- 
ing for  a  consideration  to  carry  a  traveler 
and  his  goods  to  the  traveler's  destination 
is  not  responsible  for  the  theft  by  his  servant 
of  goods  intrusted  to  his  care,  such  act  of 
the  servant  being  outside  the  scope  of  em- 
ployment and  the  master  not  being  shown  to 
be  negligent.  Cheshire  v.  Bailey  (Eng.),  1- 
94. 

ITse  of  automobile  by  chauffeur  for 
individual  purposes.  —  A  chauffeur  who, 
by  his  contract  of  employment,  is  required  to 
go  to  his  home  for  his  meals,  is  not  engaged 
in  his  master's  service  while  going  to  his 
dinner,  and  where  he  uses  the  employer's 
automobile  for  that  purpose  without  his 
knowledge  or  consent,  the  employer  is  not 
liable  for  the  negligence  of  the  chauffeur 
while  so  using  the  automobile.  Steffen  v. 
McNaughton    (Wis.),   19-1227. 

An  employer  is  liable  for  the  act  of  an  em- 
ployee in  charge  of  his  vehicle  only  when 
it  is  committed  under  express  or  implied  au- 
thority and  in  the  course  of  the  employment; 
and  hence  the  owner  of  an  automobile,  who 
engages  a  person  to  drive  the  car  to  a  certain 
shop  for  repairs,  is  not  liable  for  injury 
caused  by  the  driver  while  returning  to  the 
repair  shop  after  deviating  several  miles 
from  his  route  on  a  personal  errand,  without 
the  owner's  knowledge.  Flushner  i;.  Durgin 
(Mass.),  20-1291. 

Servant  assisting  third  person.  — 
Where  a  servant  in  the  general  employ  of 
the  master  assists  a  third  person  whom  the 
master  has  engaged  to  repair  his  passenger 
elevator,  and  the  servant  acts  solely  at  the 
request  of  the  third  person,  the  master  being 
under  no  obligation  to  furnish  assistance,  the 
master  is  not  liable  for  an  injury  sustained 
by  a  third  person  in  consequence  of  the  neg- 
ligent operation  of  the  elevator  by  the  ser- 
vant during  the  time  he  is  rendering  the  as- 
sistance requested  and  while  the  elevator  is 
bciTiR  used  solely  for  the  making  of  repairs. 
Shcivooa  V.  Warner  (D.  C),  7-98. 


MASTEKS  IN  CHANCEEY  —  MATEKlALMEi^. 


1139 


d.  Services  rendered  servant  by  third  person. 

Medical  services.  —  Evidence  reviewed, 
in  an  action  against  a  master  to  recover  for 
medical  services  rendered  his  servants,  and 
held  to  justify  the  trial  court  in  finding  that 
the  defendant  was  liable.  General  Hospital 
Soc.  r.  New  Haven  Rendering  Co.  ( Conn. ) , 
9-168. 

5.  Joint  Liabiutt  of  Master  and  Servant 

TO  Third  Persons. 

Nonfeasance  of  servant.  —  A  master  is 
liable  to  a  third  person  for  the  nonfeasance 
of  his  servant,  but  the  servant  is  not  liable 
therefor.  McGinnis  v.  Chicago,  etc.,  R.  Co. 
(Mo.),  9-656. 

Misfeasance  of  servant.  —  Both  a  mas- 
ter and  his  servant  are  liable  to  a  third  per- 
son for  the  misfeasance  of  the  servant.  Mc- 
Ginnis V.  Chicago,  etc.,  R.  Co.   (Mo.),  9-656. 

In  an  action  against  a  master  and  his  ser- 
vant to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  in  consequence  of 
the  servant's  misfeasance,  where  the  liability 
of  the  master  is  dependent  solely  upon  the 
doctrine  of  respondeat  superior,  and  there  is 
a  verdict  that  the  servant  has  not  been  negli- 
gent, there  should  be  no  verdict  or  judgment 
against  the  master.  McGinnis  v.  Chicago, 
etc.,  R.  Co.   (Mo.),  9-656. 

A  joint  action  against  a  master  and  his 
servant  may  be  maintained  when  it  is  based 
upon  the  negligent  or  other  act  of  the  servant 
for  which  the  master  is  liable.  Mayberry 
V.  Northern  Pac.  R.  Co.   (Minn.),  10-754. 

6.  Responsibiijtt  op  Master  for  Criminal 

Act  of  Servant. 

Violation  of  municipal  ordinance.  — 

It  is  no  defense  to  a  criminal  prosecution 
for  the  violation  of  a  municipal  ordinance 
requiring  all  blasts  in  the  city  to  be  so  cov- 
ered as  to  prevent  danger  to  persons  or  prop- 
erty, that  the  blast  was  discharged  by  the 
defendant's  servant  who  left  the  blast  un- 
covered without  the  knowledge  of  the  defend- 
ant and  in  disregard  of  instructions.  Spo- 
kane V.  Patterson    (Wash.),  13-706. 

The  criminal  liability  of  a  defendant  for 
the  violation  of  a  municipal  ordinance  by  his 
servant  is  not  affected  by  the  fact  that  the 
defendant  is  a  member  of  a  partnership,  as 
there  is  no  distinction  between  his  assent  to 
the  act  as  a  partner  and  his  assent  in  his 
individual  capacity.  Spokane  v.  Patterson 
(Wash.),  13-706. 

7.  Liability  of  Servant  to  Master. 

Extension  of  credit  and  payment  for 
goods  last  to  customers  of  master.  —  A 

driver  employed  by  a  laundryman  to  deliver 
laundered  articles  to  customer's,  and  specially 
instructed  to  do  so  only  on  payment  of 
charges,  is  liable  for  charges  which,  in  viola- 
tion of  his  instructions,  he  has  failed  to  col- 
lect. In  such  case  the  employer  is  not  bound 
to  refund  to  the  driver  sums  paid  by  him  to 
customers  for  goods  lost  while  in  the  employ- 
er's hands,  there  being  no  evidence  that  the 


driver  had  authority  to  make  such  payments. 
Shovelin  v.  Hanson    (Que.),  11-275. 

A  driver  employed  by  the  owner  of  a  laun- 
dry to  deliver  laundered  articles  to  custom- 
ers is  not  liable  to  his  employer  for  credit 
given  them,  where  it  appears  that,  to  the 
knowledge  and  without  the  objection  of  the 
employer,  it  was  customary  for  all  the  drivers 
in  the  latter's  employ  to  give  credit  to  cus- 
tomers, especially  where  there  is  no  evidence 
of  any  effort  made  by  the  employer  to  re- 
cover from  the  customers  the  amounts  un- 
collected by  the  driver.  Shovelin  v.  Hanson 
(Can.),   14-681. 

In  such  case  the  driver  is  entitled  to  de- 
duct from  the  amount  collected  by  him  for 
his  employer  sums  of  money  paid  by  the 
driver,  in  the  interest  of  the  employer  and 
for  the  purpose  of  promoting  the  latter's 
business,  which  the  employer  owed  to  various 
customers  for  articles  which  had  been  lost. 
Shovelin  v.  Hanson   (Can.),  14-681. 

8.  Interference  bt  Third  Person  with 
Relation. 

Reporting  misconduct  of  servant  t* 
master.  —  A  patron  of  a  street  railway 
company  is  not  liable  to  a  conductor  for  re- 
porting the  latter's  misconduct  to  the  super- 
intendent of  the  company,  though  such  report 
is  prompted  by  ill  will  and  a  desire  to  secure 
the  conductor's  discharge.  Lancaster  v.  Ham- 
burger  (Ohio),  1-248. 


MASTERS   IN   CHANCERY. 

Reference  of  injunction  suit  to   master,   see 
Injunctions,  3  f. 

Conclusiveness  of  findings  of  fact.  

Though  the  findings  of  fact  by  a  master  in 
chancery  on  conflicting  evidence  are  not  con- 
clusive on  the  court,  they  are  entitled  to 
great  weight,  and  may  not  be  set  aside  arbi- 
trarily, but  only  when  clearly  against  the 
preponderance  of  the  evidence  weighed  accord- 
ing to  the  rules  of  law.  Carr  v.  Fair  (Ark.), 
19-906. 


MASTERS   OF  VESSELS. 

Duty  of  master  to  passengers,  see  Ships  and 

Shipping,  5. 
Duty    of   master   with    respect  to   pilot,   see 

Pilots. 
Duty  to  furnish  medical  treatment  to  seamen, 

see  Seamen,  3  a. 
Right  to  call  for  aid,  see  Saltaoe. 


MATERIAL  ALTERATION. 

See  Alteration  of  Instruments,  2. 

MATERIALMEN. 

Sep  IMeohanics'  Libns,  3. 
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MATBIMONIAI.  OFFENSES. 

See  DivoBCE. 

MAXIMS. 

Equitable  maxims,  see  Equity,  1. 


MAT. 

Meaning    of    word    "  may "    in    statute,    see 
ST4.T0TES,  4  d. 


MAYHEM. 

Elements  of  offense.  —  Under  the  Ala- 
bama statute  providing  that  mayhem  is  com- 
mitted when  any  person  "  unlawfully,  ma- 
liciously, and  intentionally"  cuts,  bites,  or 
strikes  off  an  ear  of  another  person,  the  es- 
sential ingredients  of  tlie  offense  are,  in  ad- 
dition to  a  disiiguremeut  apparent  to  ordi- 
nary observation,  want  of  legal  authority, 
and  evil  intent  and  design.  Whether  the  in- 
jury is  of  the  necessary  character  must  ordi- 
narily be  determined  by  the  jury.  Green  v. 
State  (Ala.),  15-81. 

Defenses.  —  Self-defense  is  available  in 
justification  of  the  offense  of  mayhem,  pro- 
vided the  resistance  of  the  accused  was  pro- 
portionate to  the  injury  threatened.  Green 
V.  State   (Ala.),  15-81, 

Evidence.  —  In  a  prosecution  for  mayhem 
a  physician  who  treated  the  prosecuting  wit- 
ness may  testify  as  to  the  character  and  ex- 
tent of  the  injuries  inflicted  and  the  treat- 
ment and  duration  thereof,  and  may  give  his 
professional  opinion  thereon.  Greeii  ».  State 
(Ala.),  15-81. 

In  a  prosecution  for  mayhem  the  testimony 
of  a  witness  that  some  one  not  remembered 
by  him  had  informed  him  that  an  attack  was 
to  be  made  by  the  defendant  and  others  on 
the  prosecuting  witness  is  hearsay,  and  is  in- 
admissible to  prove  a  preconceived  purpose 
to  injure  the  prosecuting  witness,  and  the 
admission  of  such  testimony  over  objection  is 
reversible  error.  Green  v.  State  (4.1a.),  15- 
81. 

Instructions.  —  In  a  prosecution  for 
mayhem  under  a  statute  providing  in  effect 
that  to  consti^te  a  crime  the  act  must  be 
done  "  maliciously,"  a  charge  requiring  the 
jury  to  acquit  the  defendant  unless  the  act 
was  done  with  "malice  aforethought"  is 
properly  refused.  Green  v.  State  (Ala.),  15- 
81. 

MAYOB. 

Veto  power  of  mayor,  see  Municipal  Cdbpo- 

BATIONS,    5   b. 


MEASURE  OF  DAMAGES. 

See  Damages,  9. 


MEASITIIEHENTS. 

Ifonexpert  testinjpny  as  to  result  of  measure- 
ments, see  EvwENCE,  8  c. 


MECHANICS'  UENS. 

1.  Validity  and  Constbuction  op  Stat- 

utes, 1140. 

2.  Contbac!t   undeb    Which    Lien   Ac- 

quires, 1141. 

3.  Peesows  Entitled  to  Lien,  1141. 

4.  Fob  What  Lien  May  Be  Aoquibed, 

1142. 

5.  Pbopebty  Subject  to  Lien,  1142. 

6.  FoBMAL  Requisites,  1143. 

a.  Statement  of  claim,  1143. 

b.  Time  of  filing,  1144. 

c.  Service  of  notice,  1144. 

7.  Loss  of  Right  to  Lien,  1144. 

a.  Payment,  1144. 

b.  Default  of  contractor,  1145. 

8.  Peioeities,  1145. 

9.  Waivee  and  Estoppel,  1146. 
10.  AcTioi^s,  1146. 

Competency  of  contractor  to  testify  fis  to 
time  of  completion  of  building  in  action 
by  suhcontractor  against  executor  qf 
deceased  owner  and  the  contractor  to 
enforce  a  subcontractor's  lien,  see  Wit- 
nesses, 3  c  (1). 

Pleading  statute  of  limitations  in  action  to 
enforce  mechanic's  lien,  see  Limitation 
OF  Actions,  8  b  ( 1 ) . 

1.  Validity  and  Constbuction  op  Statutes. 

Validity    of    Georgia    statute.    —   The 

Georgia  statute  creating  liens  in  favor  of 
materialmen  furnishing  materials  to  a  con- 
tractor for  the  improvement  pf  real  estate 
held  constitutional.  Prince  v.  Neal-Millard 
Co.   (Ga.),  4-615. 

Validity  of  California  statute  with 
reference  to  attorney's  fees.  —  The  Cali- 
fornia statute  providing  in  regard  to  me- 
chanics' lien  cases  that  "  the  court  must  also 
allow  as  a  part  of  the  costs  .  .  .  reasonable 
attorney's  fees  ...  to  be  allowed  each 
claimant  whose  lien  is  established  whether 
he  be  plaintiff  or  defendant,"  is  violative 
both  of  the  federal  and  state  constitutions  as 
denying  the  equal  protection  of  the  laws,  and 
as  a  special  law,  in  that  it  provides  for  an 
attorney's  fee  to  the  plaintiff  but  not  to  the 
defendant.  Notwithstanding  the  invalidity 
of  such  statute,  the  small  expense  of  filing 
a  mechanic's  lien  that  is  properly  included  in 
the  phrase  "costs  and  disbursements"  may 
be  allowed  the  plaintiff  as  costs.  Builders' 
Supply  Depot  V.  O'Connor  (Cal.),  11-712. 

Construction  of  statutes.— Though  me- 
chanics' lien  laws  are  in  derogation  of  the 
common  law  so  far  as  they  create  the  right 
to  a  lien,  and  are  therefore  to  be  strictly  con- 
strued as  against  persons  claiming  the  right, 
yet  the  provisions  pfescribing  the  steps  neees- 
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saiy  to  perfect  a  lien,  being  remedial,  are 
liberally  construed,  and  a  substantial  com- 
pliance therewith  is  sufficient.  Fidelity  Stor- 
age Corp.  1'.  Trussed  Concrete  Steel  Co.  (D. 
C<),  20-1157. 

2.  Contract  undeb  Which  Lien  Acquires. 

Contract       containing       nonliena'ble 

iteiiiis.  —  Under  the  llaryland  act  giving 
mechanics'  liens  on  buildings  in  Baltimore  for 
work  furnished  in  their  erection  or  repair, 
but  not  allowing  liens  for  materials  furnished, 
if  work  and  materials  are  furnished  in  the 
erection  of  a  building  under  an  fentire  con- 
tract for  the  furnishing  of  both  for  an  entire 
consideration,  no  lien  attaches  on  the  bflild- 
ing  for  the  labor  furliiehed,  since  if  an  entire 
contract  embraces  for  one  entire  consideration 
both  lienable  and  nonlienable  items,  no  lien 
attaches  as  to  the  lienable  items.  Evans 
Marble  Co.  r.  International  Trust  Co.  ( (Md.), 
4-631. 

Uiider  the  Maryland  statute  regulating  me- 
chanics' liens  in  Baltimore,  a  building  con- 
tract construed  and  held  to  be  a  contract  for 
the  furnishing  of  work  only,  and  not  work 
and  materials,  and  hence  to  be  a  proper  basis 
for  a  lien  on  the  building.  EVans  Marble  Co. 
V.  International  Trust  Co.   (Md.),  4-831. 

Consent  of  ovrner  to  construction.  — 
Under  the  Wisconsii  statute  providing  in 
substance  that  a  mechanic's  lien  shall  attach 
to  the  real  property  of  any  person  with  whose 
knowledge  or  consent  the  improvement  is 
made,  the  owner  of  the  land,  who,  upon  being 
informed  by  a  person  about  to  dig  a  ivfell 
thereon  that  he  has  been  sent  by  another  per- 
son to  dig  the  well,  replies  that  such  other 
person  is  to  furnish  the  well  complete  and 
that  he,  the  owner  of  the  land,  will  not  pay 
anything  in  connection  with  the  vlfell,  dOes 
not  "  consent "  to  the  digging  of  the  well 
within  the  meaning  of  the  statute,  although 
he  has  knowledge  of  the  construction  of  the 
well  at  the  time  the  work  is  being  done.  Clatk 
V.  North  (Wis.),  11-1080. 

Stipulation  against  liens.  —  The  stipu- 
lation in  a  building  contract  to  deliver  the 
building  fi'ee  of  liens  should  not  be  construed 
as  a  waiver  of  the  builder's  lien.  Davis  v. 
La  Crosse  Hospital  Assoc.  (Wis.),  1-950. 

Where  the  terms  of  a  contract  are  ambigu- 
ous, the  doubt  should  be  resolved  against  a 
waiver  of  the  mechanic's  lien.  Davis  I'.  La 
Crosse  Hospital  Assoc.  (Wis.),  1-950. 

A  builder  may  waive  the  right  to  a  me- 
chaBie's  lien  by  ah  express  or  implied  con- 
tract. Davis  -v.  La  Crosse  Hospital  Assoc. 
(Wis.),  1-950. 

The  defense  to  the  assertion  of  a  lien  for 
materials  by  a  corporation,  that  a  named  in- 
dividual was  president  and  general  manager 
of  the  corporation  and  agreed  that  no  lien 
would  attach  to  the  materials  furnished, 
should  not  be  submitted  to  the  jury,  where 
the  undisputed  evidence  is  that  such  indi- 
vidual resigned  his  position  as  president  and 
manager  of  the  corporation  before  the  trans- 
action in  question  and  there  was  no  proof 
that  he  had  authority  to  bind  the  corporation. 


Cost  1-.  Newport  Builders'  Supply,  etc.,  Co. 
(Ark.),  14-142. 

Validity  of  stipulation  against  liens 
as  to  suljcontraotor.  —  Under  the  Arkansas 
statute  giving  to  specified  classes  of  persons 
a  lien  for  work  or  materials  furnished,  with 
the  sole  limitation  that  the  aggregate  shall 
not  exceed  the  amount  contracted  for  between 
the  employer  and  the  principal  contractor,  a 
stipulation  in  a  building  contract  between  the 
owner  and  the  principal  contractor  against 
any  lien  for  labor  or  materials  is  not  binding 
on  a  subcontractor  unless  he  has  actual  no- 
tice thereof.  Cost  v.  Newport  Builders'  Sup- 
ply, etc.,  Co.    (Ark.),  14-142. 

3.  Persons  Entitled  to  Lien. 

Corporations.  —  A  corporation  is  a  "  per- 
son "  within  the  meaning  of  the  West  Virginia 
mechanics'  lien  law,  and  a,  corporation  which, 
through  its  officers  and  agents,  supervises  the 
construction  of  a  street  railway,  performs 
"  work  or  labor  "  entitling  it  to  the  benefit 
of  that  law,  though  its  compensation  for  its 
services  is  not  fixed  at  a  specific  sum,  but  is 
measured  by  the  percentage  on  the  cost  of 
the  materials  and  the  labor  necessary  for  the 
construction  of  the  railway.  Wetzel,  etc.,  R. 
Co.  V.  Tennis  Bros.  Co.  (U.  S.),  7-426. 

liaborers  and  materialmen.  —  The  Mis- 
sissippi mechanic's  lien  law  (Code  1906,  § 
3  [74] )  does  not  give  a  lien  directly  to  labor- 
ers, materialmen,  etc.,  but  merely  subrogates 
them  to  the  lien  given  to  the  contractor. 
Spengler  v.  Stiles-Tull  Lumber  Co.  (Miss.), 
19-426. 

Subcontractors.  —  Subcontractors  are  not 
included  in  the  designation  of  "  all  persons 
who  shall  perform  work  or  labor  ...  and 
all  persons  who  shall  furnish  any  material," 
in  the  Indiana  statute  (Burns'  Ann.  St.  1908, 
§  8305)  prescribing  the  persons  entitled  to 
mechanics'  liens.  Korbly  v.  Loomis  (Ind.), 
19-904. 

The  Maryland  statute  regulating  mechanics' 
liens  in  Baltimore  and  authorizing  a  lien  on 
a  building  and  not  a  lien  for  materials,  doeS 
not  require  that  the  person  furnishing  the 
vi'ork  shall  have  personally  done  the  same. 
Hence  a  subcontractor's  contract  of  employ- 
ment brings  him  within  the  terms  of  the  stat- 
ute as  one  "  furnishing "  work,  where  he  is 
employed  for  the  work  specified  in  his  con- 
tract because  of  his  skill  and  knowledge  in 
that  class  of  work,  and  he  does  the  work  in 
the  sense  of  giving  it  intelligent  direction 
and  being  responsible  for  its  due  execution. 
Evans  Marble  Co.  v.  International  Trust  Co. 
(Md.),  4-831 

Person  furnishing  materials  to  sub- 
contractor. —  The  Arkansas  railroad  lien 
statute  gives  a  lien  upon  the  property  of  a 
railroad  company  to  a  person  who  furnishes 
a  subcontractor  with  material  which  enters 
into  the  construction,  equipment,  or  repair 
of  the  railroad.  Midland  Valley  R.  Co.  v. 
Moran  Bolt,  etc.,  Co.  (Arfc.),  10-372. 

Supervising  architect.  —  A  supervising 
architect,  who  furnishes  plans  and  specifica- 
tions  and   supervises   the   construction   of   a 
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building  pursuant  to  d,  contract  with  the 
owner  for  such  service,  is  entitled  to  a  lien 
therefor  under  the  North  Dakota  statute  giv- 
ing a  lien  to  "  any  person  who  shall  perform 
any  labor  upon  .  .  .  any  building."  Friend- 
lander  V.  Taintor  (N.  Dak.),  9-96. 

4.  Fob  What  Lien  May  Be  Acquibed. 

Materials  in  general.  —  Under  a  stat- 
ute authorizing  a  mechanic's  lien  for  the 
value  of  material  furnished  "  for  any  build- 
ing," the  materials  furnished  for  the  build- 
ing must  be  actually  used  in  its  construction 
or  repair  before  the  lien  can  attach.  Central 
Lumber  Co.  v.  Braddock  Land,  etc.,  Co. 
(Ark.),  13-11. 

Materials  not  intended  to  be  incor- 
porated in  structure.  —  Neither  tools  sold 
to  a  contractor  for  use  on  a  building,  nor 
articles  furnished  him  for  making  experiments 
in  regard  to  the  work  but  not  intended  to 
form  a  part  of  the  material  of  the  building, 
and  not  incorporated  therein,  are  furnished 
"  to  be  used  in  the  making,  constructing, 
erecting,"  etc.,  of  the  building,  within  the 
Ontario  statute  (Rev.  St.  1897,  c.  153)  pro- 
viding for  a  lien  in  favor  of  materialmen. 
Brooks-Sanford  Co.  v.  Theodore  Teller  Const. 
Co.  (Can.),  19-585. 

Materials  used  in  foreign  state.  —  In 
an  action  to  enforce  a  statutory  lien  upon 
the  property  of  a  railroad  company  for  ma- 
terials furnished  for  use  in  the  construction 
of  a  railroad,  where  it  appears  that  part  of 
th«  materials  have  gone  into  the  construction 
of  the  railroad  within  the  state,  and  part  into 
the  construction  of  the  railroad  in  a  foreign 
state  or  territory,  the  court  cannot  allow  a 
lien  for  the  materials  used  without  the  state, 
even  if  the  statute  has  extraterritorial  effect; 
and  this  is  so  notwithstanding  the  rule  that 
a  railroad  must  be  treated  as  an  entirety, 
and  not  sold  in  parcels  in  the  enforcement  of 
liens  against  it,  as  the  rule  extends  only  to 
the  roadbed  and  easements  within  the  state. 
Midland  Valley  R.  Co.  v.  Moran  Bolt,  etc., 
Co.  (Ark.),  10-372. 

Explosives  used  in  excavating.  —  Ex- 
plosives used  in  breaking  up  earth  which  must 
be  excavated  or  removed  in  the  construction 
of  a  roadbed  are  "  materials "  used  in  the 
improvement  of  real  estate  within  the  mean- 
ing of  that  term  as  used  in  the  New  York 
statute,  which  he  provides  for  a  mechanic's 
lien  for  furnishing  such  materials.  Schaghti- 
coke  Powder  Co.  v.  Greenwich,  etc.,  R.  Co. 
(N.  Y.),  5-443. 

Hay,  grain,  etc.,  furnished  contractor 
or  subcontractor.  —  While  the  Ohio  me- 
chanic's lien  statute  in  terms  extends  the  pro- 
visions of  another  statute  giving  a  lien  against 
a  railroad  to  a  person  who  furnishes  material 
for  the  construction  thereof,  to  such  persons 
as  furnish  hay,  grain,  etc.,  on  the  order  of 
contractors  or  subcontractors  for  their  use  or 
the  use  of  persons  employed  by  them  while 
furnishing  material  or  labor  for  the  construc- 
tion of  a  railroad,  it  does  not  extend  or  en- 
large the  meaning  of  the  word  "  materials ;  " 
nor  does  it  impose  upon  the  railroad  company 


a  liability  for  the  articles  thus  furnished  if 
no  lien  therefor  is  taken  and  perfected.  Penn- 
sylvania Co.  V.  Mehaffey  (Ohio),  9-305. 

As  used  in  the  Ohio  statute  which  provides 
that  "  a  person  who  .  .  .  furnishes  materials 
for  or  in  the  construction  of  any  railroad, 
...  in  addition  to  his  rights  under  the  pre- 
ceding section  shall  have  a  lien  for  the  pay- 
ment of  the  same  upon  such  railroad,"  the 
term  "  materials  "  comprehends  and  includes 
such  articles  only  as  are  furnished  for  and  to 
be  used  in  the  construction  of  such  railroad. 
Therefore,  a  person  who  furnishes  hay,  grain, 
straw,  and  feed  to  contractors  or  subcon- 
tractors for  the  Iteep  of  teams  employed  by 
them  in  working  on  said  railroad,  does  not, 
within  the  purview  and  meaning  of  this  stat- 
ute, furnish  materials.  Pennsylvania  Co.  v. 
Mehaffey   (Ohio),  9-305. 

Work  performed  on  materials,  .—  The 
Maryland  statutes  regulating  mechanics'  liens 
in  Baltimore,  and  authorizing  liens  on  build- 
ings but  not  liens  for  materials,  is  satisfied 
although  the  work  done  is  on  materials  which 
are  to  form  a  part  of  the  building  and  is  per- 
formed away  from  the  building  at  the  shops 
of  the  person  undertaking  the  work.  Evans 
Marble  Co.  v.  International  Trust  Co.  (Md.), 
4-831. 

Supervision  of  construction  by  archi- 
tect. —  Where  an  architect's  contract  pro- 
vides that  he  shall  receive  a  specified  sum  for 
preparing  plans  and  specifications  and  for 
supervising  the  construction  of  a  building, 
and  the  contract  is  an  entire  one  for  an 
entire  price,  and  the  architect  is  not  en- 
titled to  a  lien  for  preparing  the  plans  and 
specifications,  he  is  not  entitled  to  a  lien  for 
any  services  rendered  under  the  contract. 
Libbey  v.  Tidden  (Mass.),  7-617. 

Hire  of  horses  and  harness.  —  One 
who  hires  to  a  contractor  horses  and  harness 
to  be  used  in  the  construction  of  a  railroad, 
the  contractor  having  control  of  the  horses 
during  the  time  of  the  hiring,  and  employing 
and  paying  the  drivers  thereof,  does  not  "  be- 
stow labor "  upon  the  work  so  as  to  entitle 
him  to  a  lien  under  the  California  mechanics' 
lien  law.  Wood,  Curtis  &  Co.  v.  El  Dorado 
Lumber  Co.   (Cal.),  15-382. 

One  who  merely  rents  appliances,  whether 
tools,  implements,  and  machinery,  or  horses 
and  harness,  to  a  person  employed  in  a  work 
of  construction  is  not  a  subcontractor,  and 
is  not  entitled  to  a  mechanic's  lien  for  the 
value  of  the  use  of  such  appliances.  Wood, 
Curtis  &  Co.  V.  El  Dorado  Lumber  Co.  ( Cal. ) , 
15-382. 

5.  Peopebtt  Subject  to  Lien. 

Lands    of    o'vrner    in    general.    —   The 

Michigan  statute  providing  generally  for  me- 
chanics' liens  contemplates  a  lien  where  the 
land  is  owned  by  the  party  for  whom  the  work 
is  done  or  the  materials  are  furnished.  Bauer 
V.  Long  (Mich.),  11-86. 

Iiand  of  tenants  by  entirety.  —  The 
Michigan  statute  creating  a  mechanic's  lien 
upon  land  owned  jointly  by  husband  and  wife, 
provided  both  sign  the  contract,  does  not  au- 
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tliorize  a  lien  upon  land  owned  jointly  by  the 
husband  and  wife  as  tenants  by  the  entirety 
under  a  contract  signed  only  by  the  husband. 
Bauer  v.  Long  (Mich.),  11-86. 

Iieasehold  estate.  —  A  leasehold  estate 
is  subject  to  a  lien  under  the  West  Virginia 
statute  in  so  far  as  any  structure  is  erected 
thereon  by  the  lessee  which  enhances  the  value 
or  otherwise  benefits  such  estate;  an  oil-well 
derrick  erected  for  the  purposes  of  such  lease 
is  such  a  structure.  Showalter  i-.  Lowndes 
(W.  Va.),  3-1096. 

Where  one  causes  a  building  to  be  erected 
on  real  estate  in  his  possession  to  which  he 
has  not  a  perfect  legal  title,  and  fails  to  pay 
for  material  furnished  for  such  building,  the 
materialmen  have  a  lien  under  the  laws  of 
Oklahoma.  A  leasehold  interest  is  a  sufiS- 
cient  title  to  authorize  such  lien  if  the  erec- 
tion of  the  building  is  within  the  authority 
conferred  by  the  lease,  and  the  fact  that  title 
to  the  reversion  is  in  the  federal  government 
is  immaterial.  Upon  the  foreclosure  of  the 
lien  the  rights  of  the  lessee  in  the  land  or 
the  occupancy  thereof  under  his  lease,  as  well 
as  the  building,  may  be  sold  to  satisfy  the 
judgment.  Crutcher  v.  Block  (Okla.),  14- 
1029. 

A  mechanic's  lien  attaches  to  a  leasehold 
interest  and  to  buildings  erected  by  one  ten- 
ant and  sold  to  another  who  has  acquired  a 
lease  of  the  same  interest,  though  the  removal 
of  the  buildings  at  the  end  of  the  term  is 
expressly  required  by  the  lease.  Zabriskie 
f.  Greater  American  Exposition  Co.  (Neb.), 
2-687. 

A  building  erected  on  demised  premises  by 
the  lessee,  as  permitted  by  the  lease,  is  the 
subject  of  a  mechanics'  lien  under  the  Alberta 
Mechanic's  Lien  Act  (6  Edw.  VII.,  c.  21)  giv- 
ing a  lien  for  materials,  etc.,  furnished  "  at 
the  request  of  the  owner  of  such  land,"  and 
providing  that  every  building  constructed 
"  with  the  knowledge  of  the  owner  or  his  au- 
thorized agent  .  .  .  shall  be  held  to  have 
been  constructed  at  the  request  of  such 
owner."     Limoges  v.  Scratch   (Can.),  19-732. 

Building  erected.  —  Materialmen  and 
laborers  having  liens  upon  a  building  con- 
structed by  a  contractor  are  entitled  to  en- 
force their  liens  in  full  if  the  contract  price 
of  the  building  is  sufficient  to  cover  them, 
but  if  not,  the  building  is  liable  to  the  holder 
of  each  lien  only  for  a  proportionate  amount. 
Central  Lumber  Co.  v.  Braddock  Land,  etc., 
Co.  (Ark.),  13-11. 

Several  buildings  constructed  by 
same  contractor.  —  Where  several  build- 
ings are  constructed  by  a  contractor,  each 
building  is  liable  only  for  the  material  fur- 
nished and  labor  done  in  its  construction,  un- 
less the  labor  is  performed  upon  and  the  ma- 
terials furnished  for  buildings  upon  the  same 
cr  contiguous  lots  and  under  one  entire  eon- 
tract,  in  which  case  all  such  lots  are  jointly 
liable.  Central  Lumber  Co.  v.  Braddock 
Land,  etc.,  Co.    (Ark.),   13-11. 

One  who  furnishes,  under  a  running  ac- 
count with  the  common  owner  of  a  group  of 
exposition  buildings,  materials  for  use  in  the 
illuminating   equipment    thereof,    is    entitled 


to  a  lien  on  such  buildings,  where  they  are 
maintained  for  a  common  purpose,  though 
they  are  not  all  situated  on  contiguous  lots, 
and  though  the  claimant  is  not  able  to  show 
Mliat  portion  of  the  materials  was  used  in 
any  particular  building.  Lehmer  v.  Horton 
(Neb.),  2-683. 

Ijand  on  -nrhicli  bnilding  destroyed.  — 
Under  the  mechanics'  lien  law  of  California, 
a  mechanic's  lien  cannot  attach  to  the  land 
^vliere  the  building  for  which  the  labor  or  ma- 
terial is  furnished  is  destroyed  before  com- 
pletion. Humboldt  Lumber  Mill  Co.  v.  Crisp 
(Cal.),  2-811. 

Property  of  infant.  —  The  mere  fact 
tliat  lumber  is  used  in  the  construction  of  a 
house  on  an  infant's  land  gives  no  lien  on 
the  land  enforceable  in  equity.  Logan  Plan- 
ing Mill  Co.  V.  Aldredge   (W.  Va.),  15-1087. 

The  fact  that  in  a  suit  brought  by  a  guard- 
ian under  the  West  Virginia  Code  to  sell  his 
ward's  land  the  court  authorizes  such  guard- 
ian to  use  part  of  the  proceeds  of  sale  in 
building  a  house  on  other  land  of  the  infant, 
does  not  warrant  the  enforcement  against 
such  land  of  a  mechanic's  lien  for  lumber 
used  in  the  construction  of  the  house.  Logan 
Planing  Mill  Co.  v.  Aldredge  (W.  Va.),  15- 
1087. 

Property  of  railiray  company,  —  Un- 
der the  New  York  Mechanics'  Lien  Law  a 
lien  may  be  acquired  against  a  railroad  com- 
pany for  materials  furnished  and  used  in  the 
construction  of  its  railroad,  though  the  com- 
pany is  a  quasi-public  corporation.  Schagh- 
ticoke  Powder  Co.  i;.  Greenwich,  etc.,  R.  Co. 
(N.  Y.),  5-443. 

The  Ontario  Mechanics'  and  Wage  Earners' 
Lien  Act  does  not  apply  to  a  railway  com- 
pany which  is  incorporated  under  a  statute 
of  the  Dominion  of  Canada  and  which  the 
incorporating  statute  declares  to  be  a  work 
for  the  general  advantage  of  Canada.  Craw- 
ford V.  Tilden    (Ont.),  7-267. 

Public  school  building.  —  There  being 
nothing  in  the  North  Carolina  statute  rela- 
tive to  mechanics'  liens  which  indicates  a 
purpose  on  the  part  of  the  legislature  to 
change  the  general  rule  of  law  that  such  liens 
do  not  attach  to  public  buildings,  it  must  be 
held  that  a  public  school  building  is  not  sub- 
ject to  a  statutory  lien  for  materials  fur- 
nished in  its  construction.  Morgantown 
Hardware  Co.  r.  Morgantown  Graded  School 
(N.  Car.),  17-130. 

Sidewalks.  —  Under  a  mechanic's  lien  law 
providing  for  a  lien  on  any  "  building,  erec- 
tion, or  improvement,"  and  the  land  on  which 
it  is  situated,  a  materialman  has  a  lien  upon 
a  sidewalk  and  abutting  lots  for  materials 
furnished  for  the  construction  of  the  side- 
walk.   Leiper  r.  Mining  (Ark.),  4-1013. 

6.  FoBMAL  Requisites. 
a.  Statement  of  claim. 
Naming  person  against  whom 
claimed.  —  The  mere  naming  of  a  certain 
person  in  the  caption  to  »,  notice  of  a  me- 
chanic s  lien  as  the  owner  of  the  premises 
sought  to  be  affected  is  not  a  statement  that 
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the  lien  is  claimed  against  his  interest  so  as 
lo  satisfy  the  requirement  of  the  District  of 
Columbia  statute  (Code,  §  1238)  that  the 
notice  shall  set  forth  "  the  name  of  the  party 
against  whose  interest  a  lien  is  claifiied."  Fi- 
delity Storage  Corp.  v.  Trussed  Concrete 
Steel  Co.   (D.  C),  20-1157. 

The  requirement  of  the  mechanics'  lien 
law  of  the  District  of  Columbia  (Code,  § 
1238)  that  the  notice  of  lien  shall  specifically 
set  forth  "  the  name  of  the  parlj  against 
whose  interest  a  lien  is  claimed  "  is  material, 
and  no  lien  is  acquired  if  the  notice  omits 
such  requirement.  Fidelity  Stotage  Corp.  );. 
Trussed  Concrete  Steel  Co.   (D.  C),  20-1157. 

Under  a  statute  requiring  the  claimant  for 
a  mechanic's  lien  to  file  a  description  of  the 
property,  "  and  the  name  of  the  owner,  if 
kiiown,"  a  mistake  in  the  name  of  the  owner 
does  not  invalidate  the  lien.  Mivelaz  v.  John- 
son  (Ky.),  14-688. 

Description  of  property.  —  A  state- 
ment of  a  claim  for  a  mechanic's  lieri  for 
building  a  cement  sidewalk  erroneously  de- 
scribing the  property  on  which  the  lien  is 
claimed  as  beginning  at  a  point  647%  feet 
south  of  a  certain  street,  instead  of  637% 
feet  south  of  that  street,  but  including  in  the 
description  enough  of  the  property  to  satisfy 
the  claim,  is  a  sufficient  compliance  with  a 
statute  requiring  the  statement  to  describe 
the  property  so  as  to  identify  it.  Mivelaz  Vt 
Johnson   (Ky.),  14-688. 

Filing  ne-nr  claim.  —  Under  the  New 
Jersey  Mechanics'  Lien  Law  which  requires 
thait  the  claimant  shall  specify  in  his  claim 
"  the  name  of  the  owner  or  owners  of  the 
land  or  of  the  estate  therein  on  which  the 
lien  is  claimed,"  the  claimant  cannot,  without 
amendment,  bind  any  estate  or  interest  other 
than  that  of  the  person  named  in  the  claim 
as  owner,  but  there  is  nothing  in  the  letter 
or  spirit  of  the  act  that  renders  an  error 
made  in  stating  the  name  of  the  owner  fatal 
to  a  subsequent  attempt,  either  by  way  of 
amendment  or  by  the  filing  of  a  separate 
claim,  to  reach  estates  or  interests  in  the 
land  owned  by  parties  other  than  the  one 
who  is  named  as  owner  in  the  claim  first 
filed.  J.  C.  Vreeland  Bldg.  Co.  v.  Knicker- 
bocker Sugar  Eef.  Co.   (N.  J.),  15-1083. 

b.  Time  of  filing. 

RtmAiUg  account.  —  A  running  account 
for  materials  furnished  for  the  construction 
of  a  building  constitutes  but  one  entire  pay- 
ment. Which  accrues  only  when  the  last  item 
is  furnished;  and  a  mechanic's  lien  for  ma- 
terials so  furnished  is  filed  in  time  if  filed 
Within  the  statutory  period  from  the  time  of 
the  fut-nishing  of  the  last  item.  Big  Horn 
Lumber   Co.  r.  Davis    (Wyo.),  7-940. 

Under  a  statute  providing  that  a  mechan- 
ic's lien  may  be  filed  within  the  specified 
time  "  after  the  indebtedness  shall  have  ac- 
crued," the  time  for  filing  a  lien  for  ma- 
terials furnished  upon  a  running  account  is 
to  be  computed  as  to  each  item  in  the  ac- 
count from  the  date  the  last  item  was  fur- 
nished, though  the  last  item  has  been  paid. 


Big  Horn  Lumber  Co.  v.  Davis  (Wyo.),  7- 
940. 

The  time  for  filing  a  lien  for  materials  fur- 
nished to  a  contractor  cannot  be  computed 
from  the  date  of  the  last  item  in  the  claim- 
ant's account  unless  such  item  was  the  sub- 
ject of  a  lien.  Brooks-Sanford  Co.  v.  Theo- 
dore Teller  Const.  Co.    (Can.),  19-585. 

Where  materials  are  furnished  for  the  same 
building  or  improvement  in  instalments  and 
at  intervals,  and  tbe  parties  intend  them  to 
be  included  in  one  account  and  settlement, 
the  entire  account  will  be  treated  as  a  con- 
tinuous and  connected  transaction,  and  the 
time  in  which  to  file  the  lien  begins  to  run 
from  the  date  of  the  last  item  of  the  account. 
Valley  Lumber,  etc.,  Co.  v.  Driessel  (Idaho), 
13-63. 

Materials  furnislied  under  two  con- 
tracts. —  Where  a  dwelling  house  and  a 
porch  thereto  are  constructed  by  thfe  builder 
under  two  separate  and  distinct  contracts,  a, 
materialman  who  first  furnishes  lumber  for 
the  dwelling  and  about  two  months  after  the 
completion  thereof  furnishes  lumber  on  the 
order  of  the  builder  for  the  construction  of 
the  porch,  acquires  a  lien  for  all  materials 
furnished  by  filing  his  claim  for  the  lien  with^ 
in  the  statutory  period  from  the  furnishing 
of  the  material  covered  by  the  last  order,  pro- 
vided he  does  not  have  knowledge  that  the 
dwelling  and  the  porch  are  erected  under 
^separate  contracts.  Valley  Lumber,  etc.,  Co. 
«.  Driessel    (Idaho),  13-63. 

One  who  seeks  to  defeat  a  materialman's 
lien  by  showing  that  the  material  was  fur- 
nished on  two  separate  and  distinct  contracts 
and  that  the  lien  was  not  filed  in  time  to  se- 
cure the  claim  for  the  material  furnished  on 
the  first  contract,  has  the  burden  of  proving 
either  that  the  plaintiff  had  actual  notice 
that  the  material  was  furnished  and  used  on 
two  separate  contracts,  or  that  such  circum- 
stances existed  as  would  impute  to  the  plain- 
tifl'  constructive  notice  and  put  him  on  his 
inquiry  to  ascertain  that  two  or  more  con- 
tracts did  in  fact  exist.  Valley  Lumber,  etc., 
Co.  V.  Driessel   (Idaho),  13-63. 

e.  Service  of  notice. 

Service  on  agent  of  oTimer.  —  Under 
that  section  of  the  Massachusetts  Statute  rela- 
tive to  mechanics'  liens  Which  provides  that 
"'  the  lien  shall  not  attach  for  materials  un- 
less the  person  who  furnishes  them,  before 
£o  doing,  gives  notice  in  writing  to  the  owner 
of  the  property  to  be  afiFected  By  the  lien,  if 
such  owner  is  not  the  purchaser  of  such  ma- 
terials, that  he  intends  to  claim  such  lien," 
the  statutory  notice  must  be  served  upon  or 
received  by  the  owner  himself,  and  Service 
upon  an  agent  of  the  owner  is  not  suflScient. 
Street  Lumber  Co.  «.  Sullivan  (Mass.),  16- 
354. 

7.  Loss  OF  Eight  to  Lien. 

a.  Paymfent. 

Pftyment  by  owner  ta   contractor.  — 

Where  the  owner,  under  a  building  contract, 
makes  a  payment  to  the  original  contractor 
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in  good  faith,  at  the  time  -wlien  it  is  due  under 
the  contract,  and  without  knowledge  that 
particular  subcontractors  are  furnishing  labor 
or  materials  for  the  work,  such  subcontract- 
ors can  claim  no  lien  on  account  of  the  •pay- 
ment. The  only  payments  which  are  void  as 
against  subcontractors  are  those  which  are 
not  made  in  good  faith,  or  which  are  made 
before  they  are  due  and  without  giving  no- 
tice to  subcontractors  known  to  be  furnishing 
materials  and  labor.  Tice  v.  Moore  (Conn.), 
17-113. 

Payment  of  the  full  sum  due  on  a  contract 
by  the  owner  of  a  building  to  the  contractor 
after  ninety  days  from  the  time  the  last  ma- 
terials were  furnished,  and  before  the  lien 
of  a  subcontractor  was  filed,  exempts  the 
building  and  land  from  a  lien  filed  after  such 
payment  was  made,  although  the  owner  does 
not  show  that  payment  was  altogether  made 
after  the  ninety  days  had  expired  and  before 
the  lien  was  filed.  The  fact  that  some  pay- 
ments were  made  before  the  ninety  days  had 
expired  does  not  prejudice  the  subcontractor, 
as  the  last  payment  made  was  more  than  suffi- 
cient to  protect  it  if  the  lien  had  been  filed 
in  time.  First  National  Bank  v.  Warner 
(N.  Dak.),  17-213. 

Acceptance  of  contractor's  note  by 
subcontractor  or  materialman.  — '  As  a 
general  rule  the  taking  of  the  notes  of  a  con- 
tractor for  the  amount  due  to  a  materialman 
does  not  effect  a  relinquishment  of  the  latter's 
lien,  unless  it  is  agreed  that  the  taking  of 
such  notes  shall  have  such  effect.  Where  the 
materialman's  agent,  who  receives  the  con- 
tractor's notes,  has  no  authority  to  accept 
such  notes  in  payment  of  the  account,  the 
materialman  does  not  part  with  the  right  to 
enforce  his  lien.  American  Car,  etc.,  Co.  v. 
Alexandria  Water  Co.   (Pa.)-,  15-641. 

The  right  of  a  subcontractor  to  enforce  a 
mechanic  s  lien  is  not  affected  by  his  accept- 
ance of  a  note  from  the  principal  contractor 
for  the  amount  due.  Mivelaz  v.  Johnson 
(Ky.),  14-688. 

b.  Default  of  contractor. 

Abandonment  of  contractor  as  af- 
fecting subcontractor.  —  Mechanics'  lien 
statutes  allowing  liens  to  subcontractors  are 
of  two  classes.  In  the  first  class,  the  lien  is 
allowed  upon  the  ground  that  the  subcon- 
tractor is  equitably  entitled  to  a  lien  which 
would  otherwise  attach  in  favor  of  the  orig- 
inal contractor.  In  the  second  class,  the  lien 
is  allowed  upon  the  ground  that  the  labor 
or  materials  furnished  have  so  enhanced  the 
value  of  the  real  estate  that  it  would  be  in- 
equitable to  allow  the  owner  to  be  enriched 
at  the  expense  of  the  subcontractor.  The 
Connecticut  statute  relative  to  mechanics' 
liens  belong  to  the  first  class  above  mentioned. 
Under  that  statute,  the  subcontractor  is  sim- 
ply subrogated  to  the  rights  of  the  original 
contractor;  and  if  the  latter,  without  fault 
on  the  owner's  part,  abandons  his  contract 
before  it  is  substantially  completed,  so  that 
there  is  nothing  due  him  thereunder,  the 
subcontractor  has  no  lien  for  labor  or  ma- 


terials furnished,  even  though  the  expense  of 
coippleting  the  improvement  according  to  the 
contract  would  he  less  than  the  balance  of 
the  contract  price  for  the  entire  work  remain- 
ing unpaid.     Tice  c.  Moore   (Conn.),  17-113. 

Deduction  for  delay  as  against  sub- 
contractor or  materialman.  —  Where  the 
written  and  duly  recorded  contract  between 
the  owners  of  land  and  contractors  for  the 
erection  of  a  building  thereon  stipulates  that 
the  building  shall  be  finished  by  a  certain 
time,  and  that  the  owners  shall  he  allowed 
damages  caused  by  delay  in  completion  be- 
yond that  time,  the  owners  have  a  right  to 
deduct  from  the  contract  price  whatexer  dam- 
ages they  have  sufi'ered  by  reason  of  the  de- 
lay in  finishing  the  building  at  the  time  stipu- 
lated, the  statute  which  prohibits  as  to  all 
liens  except  that  of  the  contractor,  the  offset 
of  any  prior  or  subsequent  indebtedness,  hav- 
ing reference  only  to  offsets  not  arising  under 
the  terms  of  the  contract  and  as  to  whioh 
materialmen  and  laborers  can  have  no  notice 
from  an  inspection  of  the  contract.  Builders' 
Supply  Depot  v.  O'Connor   (Cal.),   11-712. 

Deduction  for  completion  of  vrork  as 
against  materialman.  —  It  is  no  defense 
to  the  assertion  of  a  lien  for  building  ma- 
terial furnished,  that  the  owner  of  the  prem- 
ises has  paid  out  more  than  the  contract 
price  for  labor  and  material,  where  it  ap- 
pears that  after  the  contractor  abandoned 
the  contract  the  owner  completed  the  work, 
and  it  is  not  shown  that  the  building  was 
completed  in  accordance  with  the  original 
contract.  Cost  v.  Newport  Builders'  Sup- 
ply, etc.,  Co.   (Ark.),  14-142. 

8.  Priorities. 

Assignee  of  contractor  and  material- 
men. —  The  money  due  and  to  become  due 
under  a  contract  for  the  erection  of  a,  house, 
and  not  the  contract  itself,  is  transferred 
by  an  assignment  by  the  contractor  of  "the 
balance  due  us  under  said  contract,"  to  se- 
cure advances  made  and  to  be  made  to  en- 
able the  assignor  to  perform  the  contract, 
with  a  direction  to  the  owner  of  the  house 
"to  pay  over  the  said  balance  to  the  said 
S.  [assignee]  as  the  payments  become  due," 
and  to  pay  to  the  assignor  whatever  amount 
may  remain  after  satisfying  the  assignee's 
claim;  and  therefore  the  claims  of  material- 
men whose  stop  notices  are  served  after  the 
a.ssignment  are  not  entitled  to  priority  over 
the  assignee  on  the  theory  that  the  assignee 
stands  in  the  place  of  the  assignor  with  re- 
spect to  the  performance  of  the  contract. 
Spengler  v.  Stiles-Tull  Lumber  Co.  (Miss.), 
19-426. 

An  assignment  by  a  contractor  of  the  pay- 
ments to  become  due  under  a  contract  for  the 
erection  of  a  house  is  good  as  against  the 
claims  of  materialmen  who  serve  their  stop 
notices  after  the  assignment  has  been  exe- 
cuted and  notice  thereof  given  to  the  owner 
of  the  house,  thoTigh  notice  of  the  assignment 
i'^  not  given  to  the  materialmen;  because  ma- 
terialmen can  acquire  a  lien  under  the  Missis- 
sippi statute  (Code  1906,  §  3074)  only  by  the 
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service  of  stop  notices  when  there  is  some- 
thing due  or  to  become  due  from  the  owner 
to  the  contractor.  Spengler  r.  Stiles-Tull 
Lumber  Co.   (Miss.),  19-426. 

Materialman  and  mortgagee  acquir- 
ing right!  subsequent  to  ezeontion  of 
contract.  —  Where  a  person,  after  con- 
tracting for  the  construction  of  a  building, 
acquires  title  to  the  land  upon  which  the 
building  is  to  be  constructed,  and  at  the  same 
time  mortgages  the  property,  the  lien  of  the 
contractor  for  labor  and  materials  furnished 
in  the  construction  is  prior  to  the  lien  of  the 
mortgage,  irrespective  of  any  subsequent  rati- 
fication by  the  builder;  and  such  lien  extends 
as  well  to  labor  and  materials  furnished  be- 
fore the  delivery  of  the  deed  to  the  builder 
as  to  those  furnished  afterwards.  Libbey  v. 
Tidden  (Mass.),  7-617. 

In  a  proceeding  to  enforce  a  mechanic's 
lien  for  labor  and  materials  furnished  in  the 
construction  of  a  building,  where  the  evidence 
shows  that  the  contract  between  the  con- 
tractor and  the  builder  was  entered  into  prior 
to  the  acquisition  of  title  to  the  property  by 
the  builder,  and  that  subsequently  the  builder 
acquired  title  to  the  property  and  at  the  same 
time  executed  a  mortgage  thereon,  but  that 
such  mortgage  was  executed  to  obtain  money 
for  the  construction  of  the  building  and  not 
to  pay  the  purchase  money,  the  mechanic's 
lien  of  the  contractor  will  be  held  to  be  prior 
to  the  lien  of  the  mortgage,  notwithstanding 
the  doctrine  of  instantaneous  seizin,  as  the 
deed  to  the  builder  and  the  mortgage  by  the 
builder  were  separate  transactions  consum- 
mated at  one  time,  and  not  merely  component 
parts  of  one  transaction.  Libbey  v.  Tidden 
(Mass.),  7-617. 

Evidence  reviewed  in  a  proceeding  to  en- 
force a  mechanic's  lien  for  labor  and  ma- 
terials furnished  in  the  construction  of  a 
building,  and  held  to  show  that  the  trial 
court  was  justified  in  finding  that  an  oral 
contract,  sufficient  to  form  the  basis  for  a 
lien,  was  entered  into  between  the  contractor 
and  the  builder  prior  to  the  execution  of  the 
mortgage  by  the  builder,  and  that  a  written 
contract  entered  into  by  the  contractor  and 
the  builder  after  the  execution  and  recorda- 
tion of  the  mortgage  on  the  property  was  an 
affirmation  of  the  oral  contract  and  not  a  sub- 
stitute therefor.  Libbey  v.  Tidden  (Mass.), 
7-617. 

9.  Waiver  and  Estoppel. 

Waiver  by  extension  of  credit.  ~  A 

mechanic's  lien  is  not  waived  by  an  extension 
of  credit  for  a  reasonable  time  only  and  not 
to  a  day  later  than  the  time  fixed  by  the  law 
for  commencing  the  lien  action.  Thien  v. 
Brand  (Wis.),  20-521. 

Estoppel.  —  Pleadings  and  findings  re- 
viewed in  an  action  to  enforce  a  mechanic's 
lien,  and  held  not  to  show  that  the  plaintiff 
is  estopped  to  claim  a  lien  for  the  full  amount 
of  his  account.  Big  Horn  Lumber  Co.  v. 
Davis  (Wyo.),  7-940. 

In  a  suit  by  a  construction  company  again.st 
a  street  railway  company  to  enforce  a   me- 


chanic's lien  for  work  and  labor  done,  where 
it  appears  that  the  defendant,  before  the  suit, 
canceled  tlie  contract,  deprived  the  plaintiff 
of  the  power  to  complete  the  contract,  and  at 
the  same  time  denied  all  liability  either  by 
reason  of  services  rendered  thereunder  or  by 
reason  of  the  cancellation  thereof,  the  defend- 
ant is  estopped  to  claim  that  the  plaintiff  lost 
its  right  to  a  lien  or  to  a  first  lien  by  agree- 
ing to  accept  part  of  its  compensation  in  the 
defendant's  bonds,  whether  or  not  any  lienor 
other  than  the  plaintiff  may  raise  such  objec- 
tion. Wetzel,  etc.,  R.  Co.  v.  Tennis  Bros.  Co. 
(U.S.),  7-426. 

10.  Actions. 

■In  general.  —  A  petition  for  a  mechanic's 
lien  may  be  prosecuted  simultaneously  with 
an  action  at  common  law  to  recover  the  debt 
out  of  which  the  alleged  right  to  the  lien 
arises.    Hunt  v.  Darling  (E.  I.),  3-1098. 

Enforcement  of  lien  in  equity.  —  To 
enable  a  court  of  equity  to  enforce  a  me- 
chanic's lien,  the  lien  must  have  legal  valid- 
ity. Logan  Planing  Mill  Co.  v.  Aldredge  (W. 
Va.),  15-1087. 

A  court  of  equity  has  jurisdiction  to  cancel 
and  expunge  from  the  record  a  bond  given 
to  dissolve  a  mechanic's  lien  where  the  ap- 
proval of  the  bond  by  a  magistrate  has  been 
fraudulently  procured  by  means  of  false  tes- 
timony.    Kej'es  V.  Brackett   (Mass.),  3-81. 

Where  a  suit  in  equity  has  been  brought 
under  the  Michigan  statute  to  enforce  a  me- 
chanic's lien,  the  court  may  entertain  an  an- 
swer in  the  nature  of  a  cross-bill  asking  for 
an  accounting  and  for  a  decree  against  the 
complainants  for  damages  sustained  by  the 
defendant  in  excess  of  the  plaintifl"s  demand, 
in  order  that  all  the  questions  in  dispute 
between  the  parties  in  relation  to  the  subject- 
matter  shall  be  finally  settled,  notwithstand- 
ing the  fact  that  the  statute  does  not  ex- 
pressly authorize  a  decree  in  favor  of  the 
defendant.     Koch  v.  Sumner    (Mich.),  9-225. 

Raising  question  of  right  of  foreign 
corporation  to  sue.  —  In  a  suit  to  enforce 
a  mechanic's  lien,  brought  by  a  foreign  cor- 
portion  which  has  not  acquired  the  right 
to  do  business  within  the  state,  the  question 
whether  the  plaintiff  has  the  right  to  main- 
tain the  suit  can  be  raised  only  by  a  plea  in 
abatement,  which  must  be  filed  before  the  de- 
fendant pleads  to  the  merits.  Wetzel,  etc., 
E.  Co.  V.  Tennis  Bros.  Co.  (U.  S.),  7-426. 

Presumption  that  materials  were 
used  in  construction.  —  In  an  action  to 
enforce  a  mechanic's  lien  for  materials,  proof 
that  the  materials  contracted  for  were  de- 
livered at  or  near  the  place  where  the  build- 
ing was  to  be  erected  or  was  in  course  of  con- 
struction, at  the  place  designated  by  the  con- 
tracting party,  and  that  the  building  was 
thereafter  actually  completed  with  materials 
of  the  description  of  those  furnished,  is  prima 
facie  evidence  that  Such  materials  were  used 
in  its  construction,  and  the  burden  of  dis- 
proving such  use  of  the  materials  in  the  build- 
ing is  upon  the  owner.  Central  Lumber  Co. 
f.  Braddock  Land,  etc.,  Co.   (Ark.),  13-11. 
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Bnrden  of  proof  as  to  oompUanoe 
with  statute.  —  The  New  Jersey  mechanic's 
lien  law  which  allows  to  the  owner  or  mort- 
gagee the  plea  "  that  said  building  or  lajid 
are  not  liable  to  said  debt,"  simply  imposes 
upon  the  claimant  the  burden  of  establishing 
that,  as  against  the  interest  of  the  party  thus 
pleading,  the  provisions  of  the  act  requisite 
to  constitute  the  lien  have  been  complied 
with.  J.  C.  Vreeland  Bldg.  Co.  v.  Knicker- 
bocker Sugar  Ref.  Co.    (N.  J.),  15-1083. 

Burden  of  proof  of  payments  by 
owner.  —  Where  an  owner  of  property  en- 
tered into  an  agreement  with  a  contractor  to 
make  improvements  thereon,  and  the  con- 
tractor, after  partly  completing  the  work, 
abandoned  it  and  the  owner  took  charge  and 
completed  it  at  a  cost  less  than  the  total  con- 
tract price,  and  wliere  a  materialman  who 
had  furnished  material  to  the  contractor  which 
was  used  in  the  improvement  proceeded  to 
foreclose  his  lien  on  the  property  for  an 
amount  less  than  the  balance  left  after  de- 
ducting the  cost  of  completion  from  the  con- 
tract price,  held  that  if  the  owner  sought  to 
defend  against  such  proceeding  on  the  ground 
that  he  had  made  advances  or  payments  to 
the  contractor,  it  was  incumbent  on  him  to 
show  that  he  had  done  so  in  accordance  with 
the  provisions  of  the  law  creating  material- 
men's liens,  or  that  amounts  advanced  by  him 
to  the  contractor  had  been  properly  appro- 
priated. Prince  v.  Neal-Millard  Co.  (Ga.), 
4-615. 

Showing  application  of  payment  to 
contractor  in  defense.  —  The  Arkansas 
statute  providing  that  "  the  owner,  employer, 
or  builder  shall  pay  no  money  to  the  con- 
tractor until  all  laborers  and  mechanics  em- 
ployed on  the  same  shall  have  been  paid  for 
work  done  and  materials  furnished  "  intends 
merely  to  prohibit  payments  direct  to  the 
contractor  for  his  own  use,  and  it  is  compe- 
tent for  the  owner  to  show  in  defense  of  an 
asserted  mechanic's  lien  that  the  payment  of 
an  amount  direct  to  the  contractor  was  used 
in  paying  for  labor  and  material;  but  the  re- 
jection of  such  evidence  is  not  prejudicial 
where  its  admission  would  only  reduce  the 
contract  price  to  a  sum  more  than  sufficient 
to  satisfy  the  lien.  Cost  v.  Newport  Builders' 
Supply,  etc.,  Co.    (Ark.),  14-142. 

Former  attempt  to  subject  interest 
of  another  to  lien  as  defense.  —  In  an 
action  to  enforce  a  mechanic's  lien  the  party 
sued  as  owner  cannot  discharge  his  interest 
in  the  land  from  the  lien  by  showing  that 
the  claimant  has  formerly  attempted  to  sub- 
ject the  interest  of  another  party  in  the  land 
to  a  lien  for  the  same  debt.  J.  C.  Vreeland 
Bldg.  Co.  V.  Knickerbocker  Sugar  Ref.  Co. 
(N.  J.),   15-1083. 

Findings  of  fact.  —  In  an  action  to  en- 
force a  mechanic's  lien,  a  finding  by  the  court 
that  the  lien  notice  claimed  a  lien  "  against 
the  said  frame  house  and  the  land  upon 
which  the  said  house  stood,"  implies  that  the 
house  and  land  were  properly  identified  in 
the  notice.  Big  Horn  Lumber  Co.  v.  Davis 
(Wyo.),  7-940. 

Judgment.    —    Subcontractors,    suing    to 


establish  mechanics'  liens  for  labor  and  uki- 
terial  furnished  by  them,  are  entitled  to  en- 
force their  claims  only  against  the  land,  and 
it  is  error  to  render  personal  judgments  in 
their  favor.  Builder's  Supply  Depot  v.  O'Con- 
nor  (Cal.),  11-712. 

Appeal  and  error.  -~  In  a  suit  in  a  fed- 
eral court  to  enforce  a  mechanic's  lien  against 
the  property  of  a  corporation,  wherein  the 
plaintiff  has  been  decreed  to  have  a  first  lien, 
it  is  too  late  for  the  defendant  to  raise  for 
the  first  time  on  appeal  the  questions  that  at 
the  time  the  suit  was  brought  there  were 
other  liens  in  existence,  and  that  there  was 
also  pending  in  a  federal  court  in  another 
state  a  receivership  suit  against  the  defend- 
ant. Wetzel,  etc.,  R.  Co.  v.  Tennis  Bros.  Co. 
(U.  S.),  7-426. 


MEDICAL  BOOKS. 

Admissibility  of  medical  books   in  evidence, 
see  Evidence,  9  b  ( 1 ) . 


MEBICAL   COMPOUNDS. 

See  Intoxicating  Liquors,  2. 

MEDICAL   DICTIONARY. 

Judicial  notice  of,  see  Evidence,  1  h. 


MEDICAL   ETHICS. 

Application  of  rule  of  medical  ethics  in  action 
by  physicians  for  libel,  see  Libel  and 
Slandeb,  4  f  (2). 


MEDICAL   EXAMINATION. 

Answers  by  insured  to  medical  examiner,  see 

INSBEANCE,   7    e    (2). 


MEDICAL  TREATMENT. 

See  Physicians  and  Surgeons. 

Duty  of  ship  owner  to  provide  medical  treat- 
ment for  seamen,  see  Seamen,  3  a. 

Expense  of  medical  treatment  as  element  of 
damage,  see  Damages,  9  c. 

Improper  medical  treatment  as  cause  of  death 
from  wound,  see  Homicide,  1. 

Liability  of  wife  for  treatment  of  deceased 
husband,  see  Husband  and  Wife,  5. 

Neglect  to  procure  medical  assistance  as  cause 
of  death,  see  Homicide,  4  b. 


MEDICINE. 

See  Drugs  and  Dbuqoists. 

Practicing   medicine,    criminal    liability,    see 

Physicians  and  Surgeons,  3 
Prescribing  for  one's  self  without  physician's 

license,     see     Physicians     and    Sub- 

QEONS,  3. 
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Regulation  of  practice  of  medicine,  see  Phy- 
sicians AND  SUBGEONS. 
Right  of  corporation  to  practice  medicine,  see 

COBEOBATIONS,   4  a. 

Sale  of  liquors   for  medicinal   purposes,  see 

INTOXICATINQ   LiQUOBS,    5   h. 


MEDIUM  OF  PAYMENT. 

See  Patment,  1. 


MEETINGS. 

Disturbance    of    meetings,    see    Distubbing 

Meetings. 
City  council  meetings,  see  Municipal  Cobpo- 

BATIONS,  12  d. 
Stockholders'  meetings,  see  Cobpobations,  7 

e  (3). 


MEMBER    OF   FAMILY. 

See    BenevoIjEnt    db    Beneficial   Associa- 
tions, 8  b. 


MEMBERSHIP. 

Expulsion  from  society,  see  Societies  and 
Unincobpobated  Associations,  2. 

Transfer  of  membership  in  stock  exchange, 
see  Exchanges. 


MENTAI.   CAPACITY. 

gee  CoNTBACTS,  2  a;  Insanity;  Wilis,  4. 
Annulment  of  deed  for  mental  ipcapacity  of 

cantor,  see  Peeps,  S. 
Effect  of  intoxication,  see  Drunkenness  and 

Intoxication,  3. 
Opinion  of  nonexpert,  see  Evidence,  8  c. 
Fersops   of  unsound  mind  as  witnesses,  see 

Witnesses,  3  b  (8). 


MERCANTILE   AGENCY. 

Communications  between  mercantile  agency 
and  subscriber  as  privileged,  see  Libej. 
AND  Slandeb,  3  g. 


MERCANTILE   REPORTS. 

Proof  of  existence  of  partnership,  see  Pabt- 
nebship,  1  b. 


MERCHANDISE. 

Prohibiting  sale  of  merchandise  on  Sunday, 
see  Sundays  and  Holidays,  1  b. 

Sales  of  merchandise  in  bulk,  see  J^addu- 
lent  Conveyances,  3. 


MERCHANDISE   BROKERS. 

See  Bbokebs,  2. 


MEMORANDUM. 

Private  memoranda  as  evidence,  see  Evidence, 

9  b  (1). 
Refreshing  memory  by  use  of  memoranda,  see 

Witnesses,  4  c   (3). 
Requirement  of  statute  of  frauds,  see  Fbauds, 

Statute  of,  3. 


MEMORY. 

Cross-ejcamination  to  test  memory  of  witness, 
see  Witnesses,  4  b. 

Refreshing  memory  of  witnesses,  see  Wit- 
nesses, 4  p  (3). 


MENACES. 


See  Tebeats. 


MENTAL   ANGUISH. 

Damages  for  breach  of  contract,  see  Dam- 
ages, 9  b. 

Damages  in  action  for  criminal  conversation, 
see  Husband  and  Wife.  7  d. 

Element  of  damage,  see  Damages,  9  c. 

Liability  of  telegraph  company,  gee  Tele- 
GBAPHS  and  Telephones,  7  d. 


MERCHANTS. 

Obstruction  of  sidewalk  in  handling  merchan- 
dise, see  Stbeets  and  Highways,  5  c. 


MERGER. 

See  CoBPOBATiONS,  2  f;  Estates. 

Cause  of  action  merged  in  judgment,  see 
Judgments,  6  a. 

Extinguishment  of  easement,  see  Ease- 
ments, 3. 

Purchase  of  fee  by  owner  of  ground  rent  of 
estates,  see  Gbound  Rents,  2. 

Purchase  of  mortgaged  premises  by  mort- 
gagee, see  Mobtgages  and  Deeds  of 
Tbust,  11. 


MESSAGES. 

See  Telegeaphs  and  Telephones. 

MESSENGER   COMPANIES. 

See  Cabbiebs,  1. 

METEORITE. 

Ownership  of  meteorite,  see  Pbopebty. 


METEES  — MINES  AND  MINEKALS. 
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METERS. 

Supplying  water  through  meters,  see  WATKBS 
AMD  Watercourses,  4  b  (3). 


Guard  and  the  Articles  of  War  of  the  United 
States  [1  Fed.  St.  Ann.  486]  as  adopted  in 
said  Code  of  Regulations.  McGorray  v.  Mur- 
phy (Ohio  St.),  17-444. 


MICROSCOPE. 

Microscopical  test  for  evidence  of  rape,  see 
Ra1>e,  2  d   (2). 


MILK. 

See  Food. 

Adulteration  of  milk,  see  Adultebation. 


MIDWIFE, 

Midwifery  as  practice  of  medicine,  see  PSt- 

SICIANS   AND    SUEGEONS. 


MII^EAGE. 

Mileage    of    witness    allowed    as    costs,    aee 
Costs,  8. 


MILEAGE   BOOKS. 

See  Cabbiebs,  2  b. 

MILITARY   RESERVATIONS. 

Jvidicial  notice  of,  see  Evidence,  1  g. 
Jurisdiction  of  crimes  committed  on  military 
reservations,  see  Coubts,  2  e  (1). 

MILITARY   ROADS. 

Land  grants  in  aid  of  ^jonstruction,  see  Pub- 
lic Lands. 

MILITIA. 

Civil  liability  of  officer.  —  Section  21, 
Act  No.  181,  p.  377,  of  1904,  relative  to  the 
state  militia  and  the  state  national  guard, 
does  not  exempt  a  superior  officer  from  suits 
for  damages  in  the  civil  courts.  O'Shee  v. 
Stafford   (La.),  16-1163. 

Suppression  of  harmless  Imsineis 
near  encampment.  —  Section  101  of  the 
same  act  does  not  authorize  the  suppression 
of  a  lawful  and  harmless  business  carried  on 
by  a  citizen  on  his  own  land  or  outside  of 
the  encampment,  when  the  same  kind  of  busi- 
ness is  permitted  within  the  limits  of  the  ad- 
joining camp  grounds.  O'Shee  v,  Stafford 
(La.),  16-1163. 

Trial  and  punishment  by  court- 
martial.  —  An  enlfsted  man  of  the  Ohio 
National  Guard  is  a  soldier  of  "  the  organized 
militia  "  of  the  United  States,  as  defined  in 
the  Act  of  Congress  approved  Jan.  21,  1903, 
entitled:  "An  act  to  promote  the  efficiency 
of  the  militia,  and  for  other  purposes,"  aa 
amended  by  the  Act  of  Congress  of  May  27, 
1908  [Fed.  St.  Ann.  1909  Supp.,  p.  346]; 
and  as  guch  soldier  he  is  liable  to  trial  and 
punishment  by  court-martial  as  provided  in 
fhe  Code  of  Regulations  of  the  Ohjo  National 


MILLS. 

Mining  mill  as  fixture,  see  Fixtubes,  3. 

MINERALS. 

See  Mines  and  Minebals. 

MINES   AND   MINERALS. 

1.  What  Are  Minerals,  1149. 

2.  Conveyances   and   Reservations   of 

Minerals,  1150. 

3.  Right  or  Subface  Support,  1150. 

4.  Mining  Leases,  1150. 

5.  Mining  Partnerships,  1151. 

6.  Tenancy  in  Common,  llSl. 

7.  Mining  Claims,  1151, 

8.  Damages  fob  Wrongful  Working  of 

Mine,  1162. 

9.  Waste  of  Mineral  Waters  and  Gas, 

1152. 

10.  Statutory   Regulation    of    Mining 
Operations,  1153. 

Adverse  possession  of  minerals,  see  Adverse 
Possession. 

Condemnation  of  private  property  by  mine 
owner,  see  Eminent  Domain,  4  b. 

Construction  of  mining  contract,  see  Con- 
tracts, 3  e. 

Liability  for  discharging  mine  water  into 
stream,  see  Watebs  and  WatebcoubSes, 
3  b  (5). 

Mining  mill  as  fixture,  see  Fixtures,  3. 

Mining  partnerships,  see  Partnership,  10. 

Natural  gas,  see  GtAS  and  Gas  Companies. 

Oral  assignment  of  contract  relating  to  mines, 
see  Fbauds,  Statute  of,  4  b  ( 3 ) . 

Oral  modification  of  oil  lease,  see  Fbauds, 
Statute  of,  1  b. 

Recovery  of  mineral  interests,  see  Eject- 
ment, 1. 

Right  to  minerals  in  highway,  see  Streets 
and  Highways,  6. 

Statutory  regulation  of  hours  of  labor  in 
mines,  see  Labor  Laws,  1  a. 

Taking  minerals  from  land  as  waste,  see  Life 
Estates,  2  b. 

1.  What  Are  Minerals. 
Oil  and  ga8.  —  Before  it  is  extracted,  oil 
IS  a  mineral  and  part  of  the  land.    Swarne  « 
Lone  Acre  Oil  Co,  (Tex.),  8-1117 
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Petroleum  and  gas  are  minerals,  are  part 
of  the  realty,  and  belong  to  the  owner  of  the 
land  as  long  as  they  are  on  or  in  the  ground 
or  subject  to  the  owner's  control.  Lanyon 
Zinc  Co.  V.  Freeman  (Kan.),  1-403. 

Subterranean  iraters.— In  the  decisions 
relating  to  the  use  and  enjoyment  of  subter- 
ranean waters  such  waters  have  always  been 
treated  as  a  mineral,  and  in  a  suit  to  prevent 
the  waste  thereof  no  distinction  can  be  predi- 
cated upon  the  peculiar  character  and  quan- 
tity of  the  salts  and  gases  which  happen  to 
be  in  the  solution.  Hathorn  v.  Natural  Car- 
bonic Gas  Co.  (N.  Y.),  16-989. 

2.  Conveyances  and  Resebvations  of 

MiNEBALS. 

Natural  gas  not  included.  —  Even 
though  deeds  purport  to  convey  "  all  min- 
erals "  underlying  the  land,  if  they,  in  con- 
nection with  the  other  evidence,  show  that 
the  parties  did  not  contemplate  a  conveyance 
of  the  natural  gas  thereunder,  the  right  to 
the  gas  does  not  pass.  McKinney  v.  Central 
Ky.  Natural  Gas  Co.  (Ky.),  20-934. 

In  an  action  to  quiet  title  to  lands  in  which 
the  plaintiff's  grantor  had  previously  granted 
"  all  minerals,"  the  deeds  granting  the  min- 
eral rights,  construed  in  connection  with 
other  evidence  showing  the  intention  of  the 
parties  thereto,  held  to  show  that  they  did 
not  intend  to  grant  the  right  to  the  natural 
gas  under  the  land.  McKinney  v.  Central 
Ky.  Natural  Gas  Co.   (Ky.),  20-934. 

Ont  cropping  limestone.  —  A  reserva- 
tion of  mines  and  minerals  in  a  deed  con- 
strued and  held  not  to  include  limestone 
cropping  out  on  the  surface  of  the  land  and 
the  right  to  remove  the  same  by  open  quarry- 
ing.    Brady  v.  Smith  (N.  Y.),  2-636. 

3.  Right  or  Subface  Suppobt. 

Right  to  remove  pillars.  —  Under  a 
mining  lease  granting  the  right  to  mine  and 
remove  "  all  the  merchantable  coal  ...  in 
the  veins  in,  under,  and  upon  "  demised  prem- 
ises, conferring  on  the  lessee  unlimited  sur- 
face rights,  and  specifically  providing  that 
the  lessee  "  shall  not  be  liable  for  any  falling 
in  of  any  part  or  parts  or  all  of  the  surface 
of  the  said  hereby  demised  premises  in  con- 
sequence of  the  mining  and  removing  of  all 
of  the  said  coal,"  the  lessee  has  the  right  to 
remove  all  the  coal  without  leaving  any  pil- 
lars to  support  the  surface  and  without  lia- 
bility for  any  damage  done  to  the  surface. 
Miles  V.  Pennsylvania  Coal  Co.  (Pa.),  10- 
871. 

4.  Mining  Leases. 

Rights   given  special  and  limited.  — 

Where  the  manifest  purpose  of  a  contract, 
considering  all  its  terms  and  its  subject-mat- 
ter and  object  is  to  give  "  the  exclusive  privi- 
lege "  "  for  the  purposes  only  of  digging, 
mining,  and  preparing  for  shipment  and  ship- 
ping phosphate  rock,"  on  described  lands  of 
the  specified  "  quantity  and  quality,  contained 
In  said  lands,"  in  return  for  which  a  royalty 
pf  seventy-five  cents  per  ton  is  to  be  paid, 


such  contract  is  not  one  for  a  general  or  ordi- 
nary use  and  occupation  of  the  lands,  but 
th«'  right  given  is  special  and  precisely  lim- 
ited.    Hiller  v.  Ray,   (Fla.),  20-1162. 

Implied  obligation  of  lessee  in  oil  and 
gas  lease.  —  A  grant  of  oil  and  gas  under 
certain  premises  with  the  right  to  enter  for 
the  purpose  of  drilling  and  operating  for  the 
oil  and  gas,  reserving  to  the  grantor  a  part 
of  the  product  to  be  delivered  in  the  pipe 
lines  with  which  the  grantee  may  connect  his 
wells,  implies  an  engagement  by  the  lessee  to 
develop  the  premises  for  oil  and  gas.  Vene- 
docia  Oil,  etc.,  Co.  v.  Robinson  (Ohio),  2- 
444. 

An  oil  and  gas  grant  construed  as  to  the 
time  within  which  an  implied  engagement  to 
develop  the  premises  for  such  minerals  must 
be  performed.  Venedocia  Oil,  etc.,  Co.  v. 
Robinson   (Ohio),  2-444. 

Implied  obligation  of  lessee  in  min- 
ing lease.  —  Where  the  lessors  of  land  for 
the  specific  purpose  of  taking  therefrom  phos- 
phate rock  of  a  specified  character  and  volume 
do  not  covenant  that  the  rock  actually  exists 
in  the  land,  and  the  lessees  do  not  covenant 
actually  to  find  the  rock  in  the  land,  but  the 
contract  contemplates  the  existence  of  the 
rock  and  a  search  for  it  by  the  lessees,  there 
is  an  implied  obligation  on  the  lessees  to 
make  due  and  reasonable  effort  to  find  the 
rock  in  the  land.  Hiller  v.  Ray  (Fla.),  20- 
1162. 

What  is  due  and  reasonable  effort  to  find 
rock  of  a  specified  quality  and  quantity  in 
lands  leased  for  the  express  purpose  of  tak- 
ing such  rock  from  the  land,  depends  on  the 
fair  and  just  requirements  of  the  enterprise, 
to  be  determined  as  a  fact  by  the  application 
of  practical  knowledge  and  experience.  Hiller 
V.  Ray   (Fla.),  20-1162. 

Iiiability  of  mine  oirner  for  injuries 
to  lessee  of  lower  strata  by  lessee  of 
upper  strata.  —  The  lessee  of  the  lower 
strata  of  a  mine  cannot  recover  from  the 
mine  owner  for  injuries  to  his  premises  caused 
by  the  operations  of  the  lessee  of  the  upper 
strata,  unless  the  owner  could  have  foreseen 
at  the  time  of  making  the  lease  of  the  upper 
strata  that  the  operation  thereof  would  neces- 
sarily injure  the  premises  of  the  lower  lessee. 
Peterson  v.  Bullion-Beck,  etc.,  Min.  Co. 
(Utah),  14-1122. 

Defense  in  action  for  royalties.  — 
Where  the  purpose  of  a,  contract  is  the  min- 
ing of  phosphate  rock  of  a  specified  char- 
acter, a  failure  on  proper  endeavor  to  find 
the  rock  is  a  good  defense  in  an  action  for 
royalties,  in  the  absence  of  agreements  to  the 
contrary.    Hiller  v.  Ra^r  (Fla.),  20-1162. 

In  tt  lease  of  land  for  mining  purposes  the 
failure  to  find  the  specified  rook,  and  the 
character  of  the  search  made  for  it,  being 
more  within  the  knowledge  of  the  lessees,  are 
matters  of  defense  in  an  action  for  royalties. 
Hiller  v.  Ray   (Fla.),  20-1162. 

Provision  for  mlnimnm  royalty.  — 
Where  a  lease  of  land  for  mining  purposes 
contemplates  the  existence  of  the  rock  to  be 
mined,  a  provision  for  a  minimum  royaHy  in 
gross  "  whether  the  mining  is  carried  on  or 
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not "  relates  to  a  failure  to  mine,  not  to  a 
failure  to  find  the  required  rock.  Hiller  v. 
Ray   (Ma.),  20-1162. 

Under  Minnesota  statntes.  —  The  Min- 
nesota statutes  providing  for  the  issuance  of 
mineral  leases  and  contracts  are  constitu- 
tional, as  a  mining  lease  is  not  a  sale  within 
the  meaning  of  tlie  provision  of  the  state  con- 
stitution that  no  portion  of  the  school  or 
swamp  lands  of  the  state  shall  be  sold  other- 
wise than  at  public  sale.  State  v.  Evans 
(Minn.),  9-520. 

5.  Mining  Pabtnebships. 

What  constitutes.  —  If  two  or  more 
owners  of  a  mine  unite  in  working  it,  with- 
out any  partnership  agreement,  the  act  of 
working  it  together  creates  a  mining  partner- 
ship; and  the  same  is  true  of  two  or  more 
holding  interests  in  a  lease  of  mining  prop- 
erty.   Kirchner  v.  Smith  (W.  Va.),  11-870'. 

Contribution  bettreen  partners.  —  In 
a  chancery  suit  for  contribution  against  his 
copartners  by  a  partner  in  a  mining  partner- 
ship for  money  he  has  paid  for  such  part- 
nership, when  he  has  recovered  against  them 
individually  certain  sums  in  proportion  to 
their  respective  interests  in  the  partnership, 
it  is  not  error  to  retain  the  cause  on  the 
docket  for  further  decrees  against  defendants 
for  contribution  in  case  plaintiff  should  fail 
to  make  on  execution  or  otherwise  the  several 
amounts  so  recovered.  Kirchner  v.  Smith 
(W.  Va.),  11-870. 

6.  Tenancy  in  Common. 

Onster  of  cotenant.  —  Where  one  of 
two  cotenants  conveys  his  surface  rights  in 
land  to  the  other,  but  expressly  reserves  his 
right  to  all  iron  ore,  an  ouster  of  the  grantor 
as  to  such  ore  does  not  occur  until  the  grantee 
makes  open  and  notorious  assertion  of  claim 
to  the  ore  and  directly  interferes  with  or 
denies  the  grantor's  right  thereto.  Morange 
V.  Doe   (Ala.),  5-331. 

Partition  of  mining  rights.  —  A  ten- 
ancy in  common  in  "  all  the  coal,  gases,  salt 
water,  oil,  and  minerals  of  every  kind  and 
description  in,  upon,  and  under "  a  tract  of 
land,  together  with  rights  of  way  and  min- 
ing rights,  is  not  such  an  estate  as  can  be 
the  subject  of  an  action  for  partition  in  kind. 
Robertson  Consol.  Land  Co.  v,  Paull  (W. 
(Va.),  15-775. 

An  estate  in  "  all  the  coal,  gases,  salt 
water,  oil,  and  minerals  of  every  kind  and 
description  in,  upon,  and  under  "  a  tract  of 
land,  together  with  rights  of  way  and  mining 
rights  can  be  partitioned  among  the  co-ownera 
thereof  only  by  a  sale  of  such  estate  and  a 
division  of  the  proceeds  among  them.  Rob- 
ertson Consol.  Land  Co.  v.  Paull  (W.  Va.), 
15-775. 

7.  Mining  Ciaims. 

Existence  of  minerals.  —  Although  the 
mere  possibility  that  ground  contains  min- 
erals is  under  the  Acts  of  Congress  insuffi- 
cient to  support  the  location  of  a  mining 
claim,  yet  Wnere  there  is  evidence  of  the  dis- 


covery of  mineral  within  the  limits  of  sucli 
claim  sufficient  to  be  submiiied  to  the  jury 
the  locator  has  the  right  to  strengthen  lils 
evidence  of  the  actual  existence  of  miner,;! 
by  showing  the  situation,  character,  value,  and 
mineralogical  conditions  of  adjacent  claims 
and  by  proving  by  experienced  miners  that 
he  is  justified  in  expending  time  and  money 
in  prospecting  and  developing  the  claim.  Cas- 
caden  v.  Bortolis  (U.  S.),  15-625. 

Sufficiency  of  location.  —  In  an  action 
involving  the  sufficiency  of  the  location  of  a 
mining  claim,  an  instruction  stated,  and  held 
to  conform  to  the  statutory  rule  that  any 
marking  of  the  ground,  whether  by  stakes  or 
permanent  monuments  or  otherwise,  whereby 
the  boundaries  of  the  claim  may  be  readily 
traced,  is  sufficient.  Charlton  v.  Kelly  (U. 
S.),  13-518. 

Instruction  to  jury  as  to  discovery.  — 
An  instruction  upon  the  question  of  the  suffi- 
ciency of  a  discovery  to  support  a  placer 
claim  to  mineral  lands,  that  in  order  to  con- 
stitute a  discovery  the  mineral  discovered 
must  be  of  such  quality  and  character  and 
found  under  such  circumstances  as  to  justify 
a  man  of  ordinary  prudence  in  the  expendi- 
ture of  his  time  and  money  in  the  develop- 
ment of  the  property,  uses  the  word  "  de- 
velopment "  in  the  sense  of  "  exploration," 
and  is  not  erroneous  as  declaring  insufficient 
a  discovery  merely  justifying  the  expenditure 
of  money  for  the  purpose  of  an  exploration 
with  the  reasonable  expectation  that,  when 
developed,  the  claim  will  be  found  valuable 
as  a  placer  claim.  Charlton  v.  Kelly  (U.  S.), 
13-518. 

Instruction  to  jury  as  to  occupancy. 
—  In  an  action  to  recover  possession  of  a 
raining  claim,  where  the  plaintiff  asserts  title 
by  actual  possession  through  an  agent  who,  it 
is  alleged,  had  to  leave  the  claim  on  the  day 
of  the  rival  location,  and  was  detained  away 
for  several  months  by  jury  duty,  an  instruc- 
tion that  the  jury  should  view  the  absence  of 
the  alleged  prior  occupant  and  the  character 
of  its  actual  occupancy  and  possession  with 
care  and  attention,  does  not  invade  the  prov- 
ince of  the  jury  or  amount  to  a  comment  on 
the-  testimony  of  the  case  in  violation  of  sec- 
tion 673  of  the  Code  of  Alaska,  but  only  ex- 
presses a  rule  or  law.  Charlton  v.  Kelly 
(U.  S.),  13-518. 

Where,  in  such  an  action,  there  is  evidence 
from  which  the  jury  might  infer  that  the 
plaintiff's  claim  had  been  staked  without  ap- 
propriate discovery,  and  merely  for  specula- 
tive purposes,  it  is  not  error  to  instruct  the 
jury  that  if  the  plaintiff  was  not  in  actual 
possession  of  the  premises  in  good  faith,  but 
was  merely  holding  the  same  for  speculative 
purposes,  and  without  any  discovery  of  min- 
erals thereon,  their  verdict  should  be  for  the 
defendant  on  that  question.  Charlton  v 
Kelly  (U.S.),  13-518. 

Where,  in  an  action  to  recover  possession 
ot  a  mining  claim,  the  jury  request  further 
instructions  as  to  whether  the  placing  of 
tools  and  cooking  utensils  on  a  mining  claim 
constitutes  possession  when  the  owner  is 
away  ^fter  supplies  ^nd  pvoviaions,  the  an^ 
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swer  of  the  court  that  "  Inerely  placing  a  tent 
and  a  few  tools  and  a  small  supply  of  pro- 
visions upon  a  placer  mining  claim  do  not 
alone  and  of  themselves  constitute  actual  pos- 
session," is  not  erroneous  as  not  fully  an- 
swering the  question,  where  the  court  in  the 
original  charge  had  instructed  the  jury  that 
where  a  prospector  has  in  good  faith  gone 
away  from  his  claim  for  any  temporary  pur- 
pose, intending  to  return  and  resume  his  ac- 
tual occupation,  possession,  and  labors,  such 
temporary  absence  is  not  to  be  construed  as 
an  abandonment  of  his  rights,  and  that  one 
entering  the  ground  during  such  temporary 
absence  could  not  initiate  any  right  thereto. 
Charlton  v.  Kelly  (U.  S.),  18-518. 

8.  Damages  fob  Wkongful  Woekino  of 
Mine. 

Measure  Of  damages.  —  In  an  action  to 
recover  damages  for  the  wrongful  working 
by  the  defenda.nts  of  the  plaintiff's  plater 
mining  location,  where  the  evidence  discloses 
a  sinister  intention  on  the  part  of  the  defend- 
ants, and  that  the  defendants  deliberately 
blended  the  materials  taken  from  the  location 
with  other  materials  and  converted  the  whole 
mass  to  their  own  use,  and  thereby  destroyed 
the  means  of  ascertaining  the  quantity  taken 
from  the  plaintiff's  location  and  the  expense 
of  recovering  the  gold  therefrom,  the  plaintiff 
is  entitled  to  recover  the  total  value  Of  so 
much  of  the  intermixed  products  as  is  not 
strictly  proved  to  have  come  from  the  de- 
fendants' own  claim,  without  deduction  of 
the  necessary  expenses  of  workings  and  of 
winning  the  gold.  Lamb  v.  Kincaid  (Can.), 
8-36. 

9.  Waste   of   MmESAL  Wateeb   and    Gas. 

Interest  of  people  of  state.  —  The  peo- 
ple of  a  state  collectively  have  Substantial 
and  enforceable  interest  in  preserving  the 
just  and  reasonable  use  by  all  members  of 
the  community  of  a  common  supply  of  a 
natural  product  such  as  mineral  waters,  and 
in  so  curtailing  the  rights  of  one  or  a  few 
to  get  an  unjust  proportion  thereof  that 
the  rights  of  other  members  of  the  com- 
munity shall  not  be  interfered  with,  that  dis- 
putes and  litigation  shall  not  arise,  and  that 
large  amounts  of  property  shall  not  be  en- 
dangered. Hathorn  V.  Natural  Carbonic  Gas 
Co.    (N.  y.),  16-989. 

Statute  prohibiting  acceleration  of 
flOTT.  —  A  statute  which  prohibits  the  ac- 
celeration or  increase  by  artificial  means  of 
the  flow  of  percolating  waters  or  natural 
carbonic  acid  gas  from  wells  bored  into  rock, 
either  absolutely  or  where  the  result  of  such 
acceleration  ia  to  impair  the  natural  flow  or 
the  quality  of  such  waters  or  gas  in  the 
si)ring  or  Well  of  another  person,  is  an  Un- 
lawful interference  with  the  rights  of  land- 
owners to  use  the  waters  percolating  under 
their  lands  for  a  purpose  naturally  and 
legitimately  connected  with  the  improvement 
and  enjoyiilent  of  suCb  lands,  and  is  therefore 
unconstitutional.  Hathorn  i'.  NaturfiJ  Car- 
bonic Gas  Co,    (N,  Y.),  16-989, 


Where  such  statute  is  general  and  applies 
throughout  the  state,  the  court  cannot,  by 
any  process  of  interpretation  by  which 
definite  expressions  may  be  squared  with  as- 
sumed purposes,  and  by  applying  the  pre- 
sumption in  favor  of  the  constitutionality  of 
statutes  and  utilizing  every  reasonable  rule 
of  constrviction  in  furtherance  of  such  pre- 
sumption, uphold  the  constitutionality,  of 
such  statute  by  assuming  that  in  enacting 
such  statute  the  New  York  legislature  in- 
tended to  limit  its  provisions  to  the  particu- 
lar conditions  prevailing  at  Saratoga  Springs. 
Hathorn  v.  Natural  Carbonic  Gas  Co.  (N. 
Y.),  16-989. 

A  statute  intended  to  prevent  such  use  of 
mineral  waters  as  would  result  in  Wasting 
the  natural  resources  of  the  land  to  the  detri- 
ment of  general  and  public  Interests,  or  in 
uuieasonably  impairing  the  rights  of  others 
entitled  to  draw  from  a  common  source,  is 
constitutional.  Hathorn  v.  Natural  Carbonic 
Gas  Co.   (N.  Y.),  16-989. 

A  statute  which  prohibits  the  acceleration 
or  increase  by  artificial  means  of  the  flow, 
from  wells  bored  into  rock,  of  percolating 
waters  or  natural  carbonic  acid  gas,  for  the 
purpose  of  marketing  the  same,  is  constitu- 
tional. Hathorn  r.  Natural  Carbonic  Gas 
Co.    (N.  Y.),  16-989. 

If  pumping  in  wells  bored  into  rocks  is 
more  exhaustive  of  natural  resources  and 
more  destructive  of  common  rights  than 
pumping  in  wells  sunk  into  the  dirt,  the 
legislature  is  justified  in  making  a  distinc- 
tion between  the  two  kinds  of  wells.  Con- 
sequently the  fact  that  such  statute  relates 
only  to  wells  bored  or  drilled  into  rocks  does 
not  deny  to  persons  who  own  such  wells  the 
equal  protection  of  the  laws.  Hathorn  v. 
Natural  Carbonic  Gas  Co.  (N.  Y.),  16-989. 

Enforcement  of  statnte.  —  In  the  ab- 
sence of  constitutional  restrictions,  the  legis- 
lature may  by  express  statutory  provisions 
authorize  the  people  of  the  state  collectively 
or  a  person  in  their  stead  to  maintain  an 
action  to  enforce  such  statute,  even  though 
the  action  should  be  deemed  to  relate  to  pri- 
vate interests.  Hathorn  v.  Natural  Carbonic 
Gas  Co.   (N.  Y.),  16-989. 

Injunction  to  restrain.  —  A  court  of 
equity  may,  under  common-law  principles, 
enjoin  a  landowner  from  greatly  accelerating 
and  increasing  by  means  of  pumps  and  other 
apparatus  the  natural  flow  of  subterranean 
percolating  mineral  waters  and  gas  through 
deep  wells  bored  into  a  widely  extended  com- 
mon supply  of  such  substances,  not  for  any 
purpose  connected  with  the  enjoyment  of  his 
J6.nd8,  but  for  the  purpose  of  procuring  from 
the  waters  a  Supply  of  gas  to  be  marketed 
throughout  the  country,  find  with  the  result 
of  wasting  great  quantities  of  mineral 
w-aters,  of  impairing  or  destroying  the  natu- 
ral flow  of  such  waters  and  gas  in  and 
through  the  springs  of  other  landowners 
throughout  a  large  aren,  and  of  destroying 
or  impairing  the  valuable  character  of  such 
waters  for  the  purposes  for  which  they  have 
been  habitually  used.  Hathorn  r.  Natural 
Carbonic  Gas  Co.  (N,  Y,),  16-989, 
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Where  the  allegations  of  the  complaint  in 
an  action  to  obtain  such  an  injunction  are 
to  the  effect  that  before  the  acts  complained 
of  the  plaintiffs  were  enjoying  a  natural  flow 
of  water  through  their  springs  to  the  surface 
of  the  ground,  and  that  such  flow  has  been 
interfered  with  by  the  defendant,  the  court 
will,  in  reviewing  an  order  granting  a  pre- 
liminary injunction,  disregard  the  defend- 
ant's contention  that  the  plaintiff's  have  been 
forcing  the  flow  of  water  through  their 
springs,  the  plaintiffs'  riglits  being  in  such 
case  measured  by  the  allegations  of  their 
complaint.  Hathorn  v.  Natural  Carbonic 
Gas  Co.    (N.   Y.),   16-989. 

The  fact  that  the  plaintiffs  in  such  action 
are  selling  the  waters  naturally  flowing  in 
their  springs  does  not  disentitle  them  to  have 
the  defendant  restrained  from  continuing  by 
artificial  means  the  increased  and  wasteful 
flow  of  waters  and  gas.  Hathorn  v.  Natural 
Carbonic  Gas.  Co.   (N.  Y.),  16-989. 

In  an  action  to  enjoin  the  pumping  of 
mineral  waters  and  gas  from  wells  at  Sara- 
toga Springs,  held  that  the  New  York  Su- 
preme Court  was  justified  in  granting  a  pre- 
liminary injunction  upon  the  verified  com- 
plaint and  affidavits,  the  questions  of  fact 
presented  by  the  defendant's  affidavits  being 
solely  for  the  consideration  of  such  court. 
Hathorn  v.  Natural  Carbonic  Gas  Co.  (N. 
Y.),   16-989. 

10.    Statdtobt     Regulation     of     Mining 
Opebations. 

Mine  foreman.  —  Under  the  Pennsyl- 
vania statute  a  person  employed  as  a  mine 
foreman  whose  duties  as  such  are  confined 
to  the  underground  portion  of  the  colliery 
that  constitutes  the  mine  proper  is  not  the 
superintendent  of  the  colliery  or  required  to 
give  the  notices  prescribed  by  the  act.  Cor- 
gan  V.  George  F.  Lee  Coal  Co.  (Pa.),  11- 
838. 

Doors  in  airways.  —  The  Indiana  stat- 
ute providing  that  "  breaks  through  "  or  air- 
ways shall  be  made  in  every  room  of  a  mine, 
and  requiring  that  "  the  doors  used  in  assist- 
ing or  directing  the  ventilation  of  the  mine 
when  coal  is  being  hauled  through  shall  be 
opened  and  closed  by  persons  designated  J» 
do  the  same,  so  that  the  driver  or  other  per- 
sons may  not  cause  the  doors  to  stand  open," 
was  designed  solely  for  the  purpose  of  pre- 
venting an  interference  with  the  ventilation 
of  the  air  in  the  mine  and  was  not  designed 
to  provide  aid  for  the  drivers  passing  through 
such  openings,  and  therefore  the  statute  offers 
no  remedy  to  a  driver  who  has  sustained  an 
injury  by  reason  of  the  failure  of  the  mine 
owner  to  designate  a  person  to  open  and 
close  the  door.  Indiana,  etc..  Coal  Co.  v. 
Neal  (Ind.),  9-424. 

In  construing  the  Indiana  statute  requir- 
ing the  doors  used  in  assisting  or  directing 
the  ventilation  of  mines  when  coal  is  being 
hauled  through  to  be  opened  and  closed  by 
persons  designated  to  do  the  same,  so  that 
the  driver  or  other  persons  may  not  cause 
the  doors  to  stand  open,  a  provision  of  such 
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statute  that  for  "any  injurjr  to_  person  or 
persons  occasioned  by  any  violation  of  this 
act "  a  right  of  action  shall  accrue,  the  word 
"  any  "  should  be  so  restricted  in  its  meaning 
as  not  to  give  a  right  of  action  in  favor  of 
a  person  who  is  not  within  the  purview  of 
the  statute.  Indiana,  etc..  Coal  Co.  v.  Neal 
(Ind.),  9-424. 

Weighing  output  of  coal.  —  The  Ar- 
kansas statute  making  it  unlawful  for  any 
mine  owner,  lessee,  or  operator  of  coal  mines 
in  the  state  where  ten  or  more  men  are  em- 
ployed underground,  employing  miners  at 
bushel  or  ton  rates  or  other  quantity,  to  pass 
the  output  of  coal  mined  by  said  miners  over 
any  screen  or  other  device  which  shall  take 
any  part  from  the  value  thereof,  before  the 
same  shall  have  been  weighed  and  duly  cred- 
ited to  the  employee  sending  the  same  to  the 
surface,  and  accounted  for  at  the  legal  rate 
of  weights  as  fixed  by  the  laws  of  Arkansas, 
and  prohibiting  the  suspension  of  the  opera- 
tion of  the  statute  by  contract,  is  clearly  with- 
in the  scope  of  the  police  power  as  designed 
to  prevent  fraud  and  to  secure  to  employees 
in  mines  the  fruits  of  their  labor,  and  does 
not  contravene  the  provisions  of  the  state 
and  federal  constitutions  granting  liberty 
and  equality  of  rights,  either  as  an  inter- 
ference with  the  right  of  contract  or  as  dis- 
criminating in  favor  of  mines  where  less 
than  ten  men  are  employed.  McLean  v.  State 
(Ark.),  11-72. 


MINGLING  FUNDS. 

Collections   mingled   with   general    assets   of 
hank,  see  Banes  and  Banking,  6. 


MINGLING  GOODS. 

See  Confusion  of  Goods. 

MINIMIZING   DAMAGES. 

Duty  of  discharged  servant  to  seek  other 
employment,  see  Master  and  Sebvant, 
1   e. 

Duty  of  person  injured,  see  Damages,  8. 

MINISTERS. 

Communications  between  ministers  of  gospel 
and  member  of  congregation  as  privi- 
leged, see  Witnesses,  3  d   (3). 

MINORITY  STOCKHOLDERS. 

See    COBPOBATIONS. 

MINORS. 

See  Children;  Guardian  and  Wabdj  Ij^- 
FANTS;     PabeI^T    ANP    CbULD, 
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Reading  fliitutes  of  testimony  to  jury,  see 

CEiitiNAt  Law,  8  n   (i). 
Rigtt  ot  acctUed  to  inspect  miliutes  Of  grand 

jiii'y,  see  GbAND  Juby,  5  b. 


MiRBOftS. 

iliiTors  as  fixtures,  see  FiXiDBtes,  3. 

MtiSAPPROFltlATtdlV. 

Bankruptcy  as  affecting  liability  for  mife- 
approptiation,    see  BANKEUPtCY,   6. 

MtSCAB£tIA6£. 

See  AbobTion. 

Promise    to    a,nswet   for   miscarriage   of  an- 
other, see  FEAUDfe,   StAlDTE  OF,  6. 

Misce^s&Ai'idN. 

MiscegeiibtibU  —  oetotoon  a&d  t^hite 
person.  —  An  octoroon  is  not  a  "  persbh  oi 
the  negro  or  black  rae^  *'  Within  thfe  Lduis- 
iana  statute  (Act  No.  87  of  1908,4  1)  making 
concubinage  between  a  person  oi  the  Caufea- 
sian  or  white  race  and  a  person  of  the  negro 
or  black  race  a  felony.  State  v.  Threadaway 
(La.),  20-1297. 

MONEir  lUENt,  PAIS,  Oft  RE<!3£lVED. 

Action  for  money  had  and  received.— 

An  action  Will  lie  ta  recover  k  Sum  certain 
whenever  one  has  the  money  of  another  which 
he  in  equity  and  good  toliseience  has  nd  right 
to  retain.  Allsman  v.  Oklahoma  City 
(Okla.),  17-184. 

MISCHIEF. 

See  Maucious  Mischief. 

MISCONDUCT. 

Ground    for    discharging    jury    in    criminal 

case,  see  Cbiminal  Law,  6  1. 
Ground    for    removal    of    public    officer,    see 

PufiLIC  OfFICEES,  7  b    (2). 

^Misconduct  of  jurors,  see  Juet,  7  d. 

Jlisconduct  of  party  as  ground  for  new  trial, 
see  New  Teial,  2  a   (3)j 

Revocation  of  physician's  license  for  miscon- 
duct, see  Physicians  and  Subgeons, 
1   a. 

Serious  and  wilful  misconduct  within  mean- 
ing of  Workmen's  Compensation  Act, 
see  Masteb  and  Sebvant,  3  m   (2). 

Wife's  misconduct  as  affecting  allowance  of 
alimony,  see  Alimony  and  Suit  Money, 
4  b. 


MtJSDEMfiAKOttB. 

Bailable  offenses,  see  BaiL,  '3. 

Ciassiftcatton  of  crimes,  see  CitiJilNii  LXW, 

1. 
friiing  punishment  as  classification  of  offehsfe, 

see  Cbiminal  Law,  2  a. 
Necessity     of     arraignih^ht,     see     CBiMiifAt 

Law,  6  h. 


MISFEASANCE. 

Ground   for   removal    of   public    officer^,   3e^ 

SHEEIFFS    ANO     CoifSTABtES,     1. 


MISJOINDER. 

Causes  bf  aclian,  see  PaBtition-,  2  i  {S}-. 
bemUrrer  to  misjoinder  of  causes  of  bctibiij 

see  RtfeADlNG,  i  b. 
t'artieB   OH   appeal,  see  APPEAL  AND  Ga&bB, 

5  b. 
Wftivet-   of   misjeiiider'   of    causes   Of   aetiOnj 

see  ftEABiNo,  li  b. 


MtSMANAGEMDNT. 

Right  of  policyhblddrs  td  ^qiiltable  relief  fOi 
mismanagement  by  oificersj  SCe  iNSbS- 
ANCE,  1  a. 


MISNOMER. 

See  Indictments  and  iNFOBMAtidNS,  4. 
Effect  as  to  validity  of  judgment,  sde  ixiba- 

MENTS,,  2. 
Quashifag  indictment  Oil  gtoufld  of  misriofner, 
see    Indictments    ANb    tNPoBitA'ribNS, 


MISREPRESENTATIONS. 

See  FbaUd  and  Deceit. 

As  affecting  liability  Of   carrier  for  loss  of 

goods,  see  CABbiebs,  4  d  (1). 
Defense  to  specific  performance,  see  Specific 

PebfobmancE)  5  e. 
Innocent   misrepteSentations    as    ground    for 

rescinding  contract,   see   CancbliiAtion 

AND  Rescission,  1. 
MiSrepiesentationd  of  opinions  Of  persons  as 

libel,  see  Libel  and  Slandeb^  2  a. 

MISTAKE. 

Additional  insurance  taken  by  mistake,  see 

Insubance,  5  g  (13). 
Arrest  of  one  person  by  mistake  for  another, 

see  False  Impeisonment.  ^, 
Charging   more   than    legal   ^ate   of   interest 

by  mistake,  see  tfsDBY,  id. 
Collateral  attack  on  judgment  for  inistake  of 

law,  sec  Judgments,  i6.  ,       , 

Correcting    mistake    in    description    of    land 

sold  under   foreclosure,   see  Mobtgaoes 

AND  Deeds  of  Tbust,  14  f, 
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Ccrreetion  of  Ihistakea  in  construction  of 
wills,  see  Wills,  8  a  (Sj.    , 

Effect  of  inistake  as  to  pl'ice  in  ofe  t)f  sSle, 
see  feALES,  5  e. 

Eflfeet  of  mistake  in  name  6f  assured  in  ftre 
insurance  policj-,  see  iNSuttAKCE,  5  c. 

Effect  of  mistake  in  selectiiig  forni  of  dotion, 
see  Judgments,  fi  d. 

Excuse  for  delivery  of  goods  to  wrong  per- 
son, see  Cakkiers,  4  b  ( 3 ) . 

Ground  for  avoiding  contract,  see  Contracts, 
2  b. 

Ground    for    avoiding    release,    see    llfeLEASE 

AND    t)lSfclIAEGE,    5    a     (4). 

Ground  for  equitable  relief,  see  EquItt,  2  d. 

Ground  for  equitable  relief  from  judgments 
at  law,  see  Judgments,   l3. 

Ground  for  refotmation  of  instruments.  See 
Reformation   op  Instruments. 

Improper  remedy  adopted  by  mistake,  Sefe 
Election  op  Remedies. 

intei'est  o'n  money  received  by  mistaks,  see 
Interest,    1. 

Misapprehension  as  to  allegations  of  com- 
plalt'L  as  ground  fdr  vacating  jiidg- 
iiients,  see  Judgments,  9  d. 

Kew  trial  on  gWund  of  mistake  in  verdict, 
scie  few  tBiAL,  ^  a    (3). 

Payment  of  ebedk  by  mistake,  see  CHECiiS,  5. 

Plea  of  guilty  under  misappreiliefisiOn  Or  inis- 
take, sfee  CEiiiiNAL  La\*',  6  j    (1). 

Possession  hy  mistake,  see  Adverse  Posses- 
sion. 

Publication  by  nlistake  aS  d^fenfefe  to  action 
for  libel,  see  Libel  and  Slander,  4  d. 

Eecoyery  of  payments  made  by  Jtiistake,  see 
Payment,  4  a. 

Relief  in  equity  from  mistake  as  to  boundary, 
see  BonSDAKrES,  2. 


MIStBlAr. 

fcrtounds    fol-    gratlting   miStHal    iii    eriininal 
eases,  set!  CRIMINAL  LAw,  5  b. 


MITIGA*ION    AND    AGGftAvA-fiON. 

Matters   for   consideration  ^  in    imposiiig  sen- 
tence, see  Criminal  Law,  7  b  (6)    (e). 


MITIGATION   OF   DAMAGES. 

See  Damages,  5. 


See  CtJNFtryibN  OP  Gb6DS. 

iiolBS. 

Delay    in    delivery    of    tHlegram    cfiused    by 

nltib     violence,     see     TfcLEtjRAl^iis     and 

Telbi^iiOnes,  7  b. 
Liability    of    (.■■irrier    for    mob    violeilcej    see 

C'ARRlBHs,  6  e    (4)    (b). 
Liability    of   municipality   for   dam&ge    done 

by  mobs,  see  Municipal  Corporations, 

b'  d. 

MODIFICATION. 

Decree  for  alimony,  see  AttMONir  and  Suit 

MO^TEt;     4    g. 

Modification  of  judgment  by  appellatfe  court, 
see  AjipEAt  anO  ESROr,  16  e. 

Modifying  feenteiiefe,  ^ee  CriminAl  Law,  7 
b   (2).  ' 

Parol  modification  of  written  fcOJitriitt,  see 
Frauds,  Statute  op,  1  b. 

idONEY. 

See  Counterfeiting. 

Apt)rOpriatiOns  by  municipalitiesj  see  Mu- 
nicipal Corporations,'  6. 

Description  of  stolen  money  in  indictment, 
see  Larceny,  5   a. 

Judicial  notice  of  value  of  ilioney,  See  EvI- 
DENCBj  1  i; 

Medium  of  paymentj  sfee  Payment,  1. 

Obtaining  money  undet  false  jjretenses,  see 
False  Pretenses  and  Cheats. 

Proof  of  character  of  mOney  alleged  to  have 
beein  received  from  defendsint  in  prosecu- 
tion  for   bribery,    See    BRiBEiit,   2. 

Recovery  Of  morifey  lent  for  gambling,  see 
Gaming  ANt>  Gaming  Houses,  3  c. 

Recovery  of  moiley  paid  under  verbal  fion- 
tract  for  Sale  of  land,  see  Frauds, 
Statute  oEj   1   d    ( 4 ) ; 

Subject  of  conversion,  see  Trover  and  Con- 

VEfiSION,  2. 


MONEY   LENDERS. 

Enjoining  monfey  Ifeiider  from  takitig  jjosses- 
sion  under  bill  of  sale.  See  ChatteI 
Mortgages,  8. 


JWifTiMtfs. 

fiafetai'dy  pi'oceedih^s,  ^ee  SAfeiARDY. 
Coftimitraeht  of  •tvaywkrd  cllild,  seB  InfantS, 

4  c. 
tollateral   aitack   on   doilimiinieiit  to   iMsaiie 

asyluin,  see  iN&AwiTY,  3. 
Correcting  defective  mittimus  on  habeas  cor- 

piis,  s^e  HaSeIas  Cofipus,  i,  6  ii. 
illegality  of  appointlnent  of  rhagistrat^,  See 

tlABEAS   COBt*^,   2. 


MONEY  lEN*,  PAID,  OB  RECEIVED. 

Hted'tei'Jr   of   lilOhey    leht    for    gambling,    ^ee 
GAJkiiia  ANi)  GAMii^a  HousfeS,  3  p. 


MONOPOLIES  AND   6dR^0HiATE 
TRUSTS. 

1.  DjlFlNitltiNS,   1156. 

2.  At  Common  LaW,  1156, 
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ANN.  CAS.  DIGEST,  VOLS.  1-20. 


a.  In  general,  1156. 

b.  Particular  contracts,  1156. 

e.  Partial  restraint  of  trade,  1157. 

d.  Assignability   of   contract   in   re- 

straint of  trade,  1158. 

e.  Actions  and  defenses,  1158. 

3.  Under  State  Statutes,  1159. 

a.  Constitutionality,  1159. 

b.  Construction  and  operation,  1159. 

c.  Actions  and  defenses,  1161. 

4.  Undeb  Fedebal  Statute,   1161. 

a.  Effect  on  contracts,  1161. 

b.  Actions,  1161. 

5.  Geants    of    Exclusive    Privileges, 

1162. 

See  Copyright. 

Charging   monopoly    as    libelous,    see    Libel 

AND  Slander,  2  i. 
Collection     and     removal     of     garbage,     see 

Health,  2  a   (2). 
Exclusive     privileges     on     railroad     station 

grounds,  see  Railroads,  5  d. 
Labor  combinations  as  pools  and  trusts,  see 

Labor  Combinations,  1  a. 

1.  Definitions. 

MonopUes.  —  A  monopoly,  as  now  under- 
stood, embraces  any  combination,  the  tend- 
ency of  which  is  to  prevent  competition  in 
its  broad  and  general  sense  and  to  control 
pi  ices  to  the  detriment  of  the  public.  Walter 
A.  Wood  Mowing,  etc.,  Co.  v.  Greenwood 
Hardware  Co.   (S.  Car.),  9-902. 

A  monopoly  embraces  any  combination, 
the  tendency  of  which  is  to  prevent  compe- 
tition in  its  broad  and  general  sense  and  to 
control  prices  to  the  detriment  of  the  public. 
State  V.  Eastern  Coal  Co.   (R.  I.),  17-96. 

Any  combination,  the  tendency  of  which  is 
to  prevent  competition  in  its  broad  and  gen- 
eral sense  and  to  control  prices  to  the  detri- 
ment of  the  public,  is  a  monopoly.  Charles- 
ton Natural  Gas  Co.  v.  Kanawha  Natural 
Gas,  etc.,  Co.   (W.  Va.),  6-154. 

Trnsts.  —  A  trust  has  been  defined  as  a 
contract,  combination,  confederation,  or  un- 
derstanding, express  or  implied,  between  two 
or  more  persons  to  control  the  price  of  a 
commodity  or  services  for  the  benefit  of  the 
parties  thereto  and  to  the  injury  of  the  pub- 
lic, and  which  tends  to  create  a  monopoly. 
More  accurately,  perhaps,  it  is  an  entity  re- 
sulting from  such  a  contract,  combination, 
etc.  Walter  A.  Wood  Mowing,  etc.,  Co.  v. 
Greenwood  Hardware  Co.  (S.  Car.),  9-902. 

2.  At  Common  Law. 
a.  In  general. 

Contract  in  nnreasonable  restraint 
of  trade.  —  A  contract  which  is  in  unrea- 
sonable restraint  of  trade  is  void  at  common 
law  because  contrary  to  public  policy.  Poca- 
hontas Coke  Co.  v.  Powhatan  Coal,  etc.,  Co. 
(W.  Va.),  9-667. 

A  .contract,  combination,  or  trust  among 
the  various  producers  and  sellers  of  a  com- 
modity, the  direct  and  necessary  or  natural 
effect  of  which  is  to  ^'estrain  competHioii  ftn4 


control  the  prices  of  such  commodity,  is  in; 
unreasonable  restraint  of  trade,  and  void  at 
common  law  because  contrary  to  public 
policy.  Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.,  Co.   (W.  Va.),  9-687. 

If  a  combination  or  trust  is  illegal  because 
in  unreasonable  restraint  of  trade,  the  con- 
tract whereby  such  combination  or  trust  was 
effectuated  and  established  is  void,  because 
in  unreasonable  restraint  of  trade,  and  courts 
will  not  enforce  the  contract  between  the 
parties  to  it.  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc.,  Co.   (W.  Va.),  9-667. 

Criminal  oSense.  —  It  is  a  criminal 
offense  for  a  person  to  obtain  a,  monopoly  of 
a  prime  necessity  of  life.  State  v.  Eastern 
Coal  Co.  (R.  I.),  17-96. 

Engrossing  —  as  offense.  —  Engrossing 
is  an  offense  at  common  law  in  Rhode  Island. 
State  ?;.  Eastern  Coal  Co.   (R.  I.),  17-96. 

What  may  be  engrossed.  —  Coal,  being 
an  article  of  prime  necessity,  is  legally 
capable  of  being  engrossed.  State  v.  Eastern 
Coal  Co.   (R.  L),  17-96. 

Restrictions  imposed  by  proprietor 
of  patented  article.  —  The  proprietor  of  a 
patent  medicine  may  fix  prices  and  name 
the  terms  and  conditions  at  and  upon  which 
he  will  sell  his  goods,  and  may  refuse  to  sell 
to  dealers  who  will  not  comply  with  the 
terms  and  conditions  so  fixed,  provided  his 
action  is  independent  of  an  action  taken  by 
other  proprietors,  and  is  confined  to  his  own 
goods.     Jayne  v.  Loder    (U.  S.),  9-294. 

b.  Particular  contracts. 

Contracts  between  coal  companies.  — 

Where  three  coal  mining  companies  operat- 
ing in  the  same  vein  or  seam  in  close  proxim- 
ity to  one  aijother  and  just  having  commenced 
the  development  of  that  particular  kind  of 
coal,  organize,  indirectly  and  nominally  in 
the  names  of  individuals,  another  corpora- 
tion to  act  as  their  general  sales  agent,  and 
each  gives  the  latter  by  contract  the  exclusive 
right  to  sell  its  entire  output  of  coal,  at 
prices  uniform  as  to  all  three  companies,  and 
not  to  be  departed  from  without  the  consent 
of  all  the  companies,  and  said  agent  company 
is  to  advertise  and  introduce  the  coal  in  the 
markets,  establish  and  control  all  agencies 
and  subagencies,  and  make  all  sales  and  col- 
lections and  deduct  for  its  compensation  ten 
cents  per  ton  out  of  the  proceeds  of  sales, 
such  contracts  are  illegal  and  void,  their  ten- 
dency being  to  suppress  competition  and  re- 
strain trade,  contrary  to  public  policy.  Slaugh- 
ter •».  Thacker  Coal,  etc.,  Co.  (W.  Va.),  2- 
335. 

Contract  bet\reen  manufacturers  of 
coke.  —  A  contract  between  the  producers 
and  manufacturers  of  coke  to  restrain  com- 
petition considered,  and  held  to  be  in  unrea- 
sonable restraint  of  trade  and  therefore  void 
as  against  public  policy.  Pocahontas  Coke 
Co.  V.  Powhatan  Coal,  etc.,  Co.  (W.  Va.),  9- 
667. 

Contract  between  natural  gas  com- 
panies. —  A  contract  between  two  public 
service  corporations  organi^^d  t<?  supply  the 
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same  community  with  natural  gas,  for  a  di- 
vision of  the  territory  and  regulation  of  the 
selling  price,  held  to  be  void  as  tending  to 
create  a  monopoly.  Charleston  Natural  Gas 
Co.  V.  Kanawha  Natural  Gas,  etc.,  Co.  (W. 
Va.),  6-154. 

Contract  between  electric  companies. 
— -A  contract  by  a  corporation  engaged  in 
generating  electricity  for  public  and  private 
use,  by  which  it  leases  property  to  a  rival 
corporation  and  agrees  not  to  engage  in  the 
business  of  furnishing  electricity  for  a  cer- 
tain period,  held  to  be  in  restraint  of  trade 
and  void.  Keene  Syndicate  v.  Wichita  Gas, 
etc.,  Co.  (Kan.),  2-949. 

Contract  betiireen  fire  insurance  com- 
panies. —  A  contract  in  restrain  of  trade 
entered  into  by  fire  insurance  companies,  the 
necessary  effect  and  the  actual  result  of 
which  are  to  control  such  business  within  a 
certain  area,  and  within  such  area  to  fix  and 
regulate  prices  and  to  limit  or  eliminate 
competition  to  the  injury  of  the  public,  is 
contrary  to  public  policy,  and  vltra  vires  such 
corporations,  and  may  be  restrained  in  equity 
at  the  suit  of  the  attorney-general.  McCarter 
r.  Firemen's  Ins.  Co.   (N.  J.),  18-1048. 

Contract  between  employer  and  la- 
bor nnion.  —  A  tripartite  contract  between 
an  employer,  his  employees,  and  a  single 
labor  union,  whereby  the  employer  binds  him- 
self to  retain  in  his  employ  none  but  members 
of  the  union,  is  not  obnoxious  to  public  pol- 
icy; and  upon  a  breach  of  the  contract  by  the 
employer,  the  labor  union  may  enforce  pay- 
ment of  a  note  given  it  by  the  employer  as 
security  for  performance.  Jacobs  v.  Cohen 
(N.  Y.),  5-280. 

Contract  of  employment.  —  A  stipula- 
tion, in  a  contract  of  employment  between  a 
dentist  and  his  assistant,  binding  the  latter 
not  to  open  an  office  or  engage  in  competition 
with  an  employer  in  a  specified  city  or  its 
vicinity,  is  valid  and  enforceable,  notwith- 
standing the  fact  that  the  assistant  has  just 
been  graduated  from  a  school  of  dentistry. 
Turner  v.  Abbott  (Tenn.),  8-150. 

c.  Partial  restraint  of  trade. 

Complete  monopoly  not  necessary.  — 

In  order  for  a  combination  or  trust  to  be 
in  unreasonable  restraint  of  trade,  it  is  not 
jiecessary  that  a  complete  monopoly  be'  formed. 
A  combination  or  trust  is  in  unreasonable  re- 
straint of  trade  if  it  tends  to  a  monopoly  and 
is  to  the  injury  of  the  public.  Pocahontas 
Coke  Co.  V.  Powhatan  Coal,  etc.,  Co.  (W. 
Va.),  9-667. 

Valid  contracts.  —  Under  the  common 
law  contracts  in  general  restraint  of  trade 
are  void,  but  contracts  in  partial  restraint 
of  trade  are  valid  if  they  are  reasonable  and 
are  founded  upon  a  valuable  consideration. 
Walter  A.  Wood  Mowing,  etc.,  Co.  v.  Green- 
wood Hardware  Co.  (S.  Car.),  9-902. 

A  contract  between  a  single  independent 
manufacturer  of  agricultural  implements  and 
a  single  independent  dealer  whereby  the  former 
agrees  to  sell  his  implements  exclusively  to 
the  latter,  and  the  latter  agrees  to  purchase 


exclusively  from  the  former  is  not  invalid, 
where  the  territory  covered  by  the  restriction 
consists  of  but  a  single  city  and  vicinity. 
Walter  A.  Wood  Mowing,  etc.,  Co.  v.  Green- 
wood Hardware  Co.    (S.  Car.),  19-902. 

A  contract  in  partial  restraint  of  trade, 
in  order  to  be  valid,  must  be  reasonable  as 
to  time,  place,  terms,  etc.,  and  must  disclose 
an  intention  simply  to  protect  the  party  rely- 
ing upon  the  covenant  in  the  reasonable  re- 
straint of  unjust  disiiiraiiiation  against  him. 
Southern  Fire  Brick,  etc.,  Co.  r.  Garden  City 
Sand  Co.   (HI.),  7-50. 

A  contract  regulating  the  sale  of  the  out- 
put of  fire  clay  mills  held  not  invalid  as  in 
restraint  of  trade.  Southern  Fire  Brick,  etc., 
Co.  ('.  Garden  City  Sand  Co.    (111.),  7-50. 

Invalid  contracts.  —  An  unreasonable 
restraint  of  trade  which  is  only  partial  is 
illegal.  Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.,  Co.   (W.  Va.),  9-667. 

Tests  for  determination  of  validity.— 
The  test  for  determining  whether  a  contract 
in  partial  restraint  of  trade  is  reasonable 
under  the  common  law  is  whether  it  affords 
only  a  fair  protection  to  the  interests  of  the 
party  in  whose  favor  it  is  made,  without  being 
so  large  in  its  operations  as  to  interfere  with 
the  interests  of  the  public.  Walter  A.  Wood 
Mowing,  etc.,  Co.  ■;;.  Greenwood  Hardware  Co 
(S.  Car.),  9-902. 

In  determining  whether  a  contract  or  com- 
bination is  in  unreasonable  restraint  of  trade, 
the  subject-matter  of  the  contract  or  combi- 
na.tion,  the  situation  of  the  parties,  and  all 
the  circumstances  attending  the  transaction 
should  be  considered.  Pocahontas  Coke  Co. 
r.  Powhatan  Coal,  etc.,  Co.   (W.  Va.),  9-667. 

In  determining  whether  a  contract  is  in 
unreasonable  restraint  of  trade,  all  the  pow- 
ers of  the  contract  should  be  considered,  and 
its  character  determined  not  alone  by  what 
has  been  done  under  it,  but  by  what  may  be 
done  under  it  when  all  of  its  powers  shall 
have  been  fully  exercised.  Pocahontas  Coke 
Co.  V.  Powhatan  Coal,  etc.,  Co.  (W.  Va.),  9- 
667. 

Nature  of  snbject-matter  of  contract. 
-^  In  determining  whether  a  contract  or  com- 
bination is  in  unreasonable  restraint  of  trade, 
it  is  immaterial  whether  the  commodity  which 
is  the  subject-matter  of  the  contract  or  com- 
bination is  of  prime  necessity,  if  the  com- 
modity is  an  article  of  legitimate  trade  or 
commerce.  Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.,  Co.  (W.  Va.),  9-667. 

Sale  of  good  will  of  business.  —  A  sale 
of  the  good  will  of  an  established  business 
in  connection  with  a  sale  of  the  business  and 
an  agreement  by  the  vendor  not  to  engage  in 
a  similar  business  is  not,  if  reasonable  in 
other  respects,  void  because  such  agreement 
IS  unlimited  as  to  time.  Southworth  v.  Davi- 
son (Minn.),  16-253. 

Such  a  sale  and  agreement  by  partnership 
binds  the  members  thereof  individually  as 
well  as  copartners.  Southworth  v.  Davison 
(Minn.),  16-2.53. 

In  an  action  to  restrain  the  former  owner 
of  an  established  furniture  business,  who  had 
sold  such  business  and  the  good  will  thereof 
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tp  tfie  plaintiff's  assjgpors,  iyom  engaging  in 
9,  similar  busjnp^s,  be  liavijig  agj-pejj  not  tp 
dp  ^0,  tlip  pontract  wljereby  the  defendant 
tfaijsferred  to  sijph  assignors  tbp  good  will  of 
such  b^sinpas  ancj  his  agreement  pot  tg  en- 
gage in  a  sjniilar  {jusiness  construed  apd  held 
fo  confer  on  the  purchasers,  not  njerely  ^ 
personal  privilege,  bpt  the  full  and  a])solute 
right  tp  the  good  will  of  sv(ch  bff^fne^s,  apd 
tP  entitle  the  plaintiff  to  enjoin  the  defenfi' 
a|it  from  violating  his  agreeipept-  Haugen 
«;.  Sundseth   (Minn.),  16-259. 

Contract  betireen  employer  and  e|n- 
p^pyee.  —  The  plaintiffs  carried  on  a  com- 
pound business:  (1)  the  raanufac|;uring  of 
wfiite-wear  and  the  laundering  of  jt;  (2)  a 
general  or  cpstom  lajjndry  bpsiness,  The  de- 
fenfj^-nt,  \yho  had  been  employed  in  tjie  laun- 
dry departn]ent  of  tfje  plaintiffs'  business, 
fipd  had  leffrned  their  raetljRfis  and  secret 
processes,  left  their  eniployment  in  June, 
lEUp,  and  begap  to  parry  op  a  rival  custom 
lappdry  business.  By  a  restrictive  elapse 
contained  in  ap  agreement  fjefwpen  tlje  plaip- 
tifjfs  and  defepda-nt,  made  fn  1904,  thp  de- 
fendant, for  good  copsidefatipn,  had  liecorae 
bound,  for  three  years  after  leaving  t|ie  eni- 
ployment of  tlie  plaintiffs,  tl^at  he  would  be 
''  ppither  dirpctly  nor  ipdirpetly  interested  or 
epiplqyed  ip  any  way  by  himself  or  with,  by 
or  through  any  other  person  in  ^ny  business 
of  a  simijftr  kind  tp  that  cfirried  on  by  the 
plainti|fs  within  the  limits  pf  the  Dominion 
of  .Canada:  "  H^ld,  {hE|.t  the  defendant  was 
parrying  on  "  busipess  of  a  siipilar  kind'"  to 
that  of  the  plain|;iff s,  pven  though  the  plain- 
tiffs' laupdry  shppld  be  regarded  ^s  anPJUary 
to  their  manufactory  —  alf  was  the  one  hpsi- 
jipss  of  compound  and  cognatp  natpre,  a  ma- 
terial part  of  which  the  dpfendapt  was  in- 
jpring,  Allen  ipg.  Co.  v.  Murphy  (Can.), 
|!D-6S7, 

Restriction  as  to  ivhole  cqnntry.  —r 
In  the  above  cs^se,  jt  was  held,  also,  tJia't  the 
burden  rested  on  the  defendapj;  tp  shoyv  tjiaf; 
tjte  contract  vfag  ipvalid,  in  |:hat  the  pro- 
tection extended  bej'ond  what  tlie  plaintiffs' 
interests  required,  whiqh  is  the  modern  test 
of  validity;  and,  as  the  evidence  showed  that 
the  business  of' the  plaintiffs  as  a  whqLe  p^- 
tp|ided  oyer  all  parts  of  Canada,  and  as  to 
the  laundry  branch  extepded  over  the  greater 
part  of  C^pada,  the  povenant  pot  to  ^pg^gp 
in  business  "  within  the  liinitis  of  the "  Do- 
minion of  Canada"  was  not  too  wide  for  the 
plaintiffs'  proteption,  and  its  validity  li.ad 
not  been  successfully  impeached  —  regard  Be- 
ing had,  moreover,  to  the  trade  secret's  apd 
improved  methods  of  the  plaiptiffs  copjniuni- 
eated  to  the  defendant.  Allpp  Mfg.  Co.  v. 
Murphy   (Can.),  20-657. 

d.    Assignability   of   contract   in   restrain    of 
trade. 

1Ts9  of  -words  "  successors  ^^d  as- 
signs." —  Where  the  good  will  of  a  business 
is  sold  in  connection  with  the  business,  and 
the  vendor  agrees  not  to  engage  in  a  similar 
business,  such  gpod  will  and  contract  are  as- 
signable by  the  vepdeg,  even  though  the  as- 


signpient  a^4  cqntract  by  the  priginal  vendor 
do  npt  rpf^r  to  the  "  suppegsprs  ani|  assigns  " 
pf  the  vepdpie.  The  usp  of  such  words  or 
thefr  eqnjvalept  is  unnecessary  to  confer  the 
right  of  subsequent  assignment,  liaugen  ». 
^undseth    (Minn.),  16-259. 

e.  Aptipns  and  defense^. 

Parties  plaintiff.  —  A  former  member 
pf  an  illegal  combination  whose  ponnectioii 
with  it  was  severed  before  the  fijing  of  tli;) 
s]i}t  will  not  bp  denied  tlje  prptpetipn  of  ^ 
cpvirt  of  equity  against  an  illegal  act  Pf  spch 
coinbinatio'n  because  pf  his  previqus  cpnnec- 
tiop  therewith.  Employing  jprinters  Club  v. 
Dr.  piosser  Co.  (Ga.),  2-694. 

Forties  defendant.  —  In  an  action  by 
a  retail  druggjst  to  recover  damages  for  an 
unlawful  conspiracy  to  prevent  him  frpni 
getting  goods  to  sell,  it  is  proper  to  make 
fip  assppiatipn  of  retail  druggists  a  party 
defendant,  where  the  declaration,  by  appro- 
priate avernients,  charges  the  association 
with  complicity  in  the  wrongful  ponspiracy. 
Klipgel's  Pharmacy  v.  Sharp  &'  Dqhme 
(Md.),  9-^1184. 

peclaration  alleging  good  cause  of 
action.  :—  In  an  action  for  damages  brought 
by  a,  retail  druggist  against  a  wholesale 
druggist^  p,  dealer  in  druggists'  supplies,  and 
aip  association  of  retail  druggists,'  fhe  decla- 
ration states  a  good  ci|.use  pf  action  where  it 
alleges  that  the  defeiidapts  are  engaged  in 
an  unlawful  conspiracy  in  restraint  of  trade 
to  maintain  a  maximum  schedule  of  prices 
for  drugs  and  druggists'  supplies;  tl}at  be- 
cause of  the  plaintiff's  refusal  f  enter  into 
spch  combination  and  conspiracy  no  drugs  or 
supplies  have  been  or  /will  be  supp'l|e'd  to 
hifn  by  the  defendants;  that  no  other  dealer 
in  drugs  or  supplies  will  be  allowed  to  sell 
tp  the  plaintiff  without  incurring  the  peniilty 
of  hejng  blacklisted  and  boycotted  by  the  de- 
fendants; tbat  the  action  of  the  defendants 
has  not  been  taken  in  the  bona  fide  exercise 
of  their  right  to  sell  qr  refuse  to  sell  fp 
whom  they  please,  but  bas  beeri  taken  with 
the  malicious  intent  of  injuring  and  destroy- 
ing the  business  of  the  plaintiff;  and  that  in 
ponsegpence  pf  the  defendant's  aption  the 
plainti|f  has  been  wholly  deprived  of  the 
f||)ility  to  purphase  supplies,  and  has  been 
prevented  from  pursuing  bis  lawful  vocation. 
E^iipgel's  Pharmacy  v.  Sharp  &  Dohme 
(Md.),  9-1  I8i. 

absence  of  advance  in  price.  .—  It  is 
pq  defense  tq  t|ie  illegality  of  a  contract  or 
combination  which  is  in  unreasonable  re- 
gtraipt  of  tr^de  tp  show  that  the  pHces  of 
the  copimodity  whiph  constitutes  its  subject- 
mattpr  ^Eiye  not  been  changed,  or  even  that 
such'  prices  have  been  lowered.  Pocahontas 
Coke  Co.  y. '  Pp>vhatan  Coal,  etc.,  Co.  (W. 
Va.),  9-667. 

Eotnit^lile  remedies. —  The  ruje  in  equity 
th^t  contracts  in  restraint  of  trade  are 
merely  unenforqeablp  does  pot  require  that 
the  parties  so  contracting  he  deemed  to  be 
immune  from  ordinary  equitable  remeflies 
when   their  violation  of  public  policy  js  di- 
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VecteJ  at  and  sictnally  \vorIfg  ft  public  jnjmj. 
MpCai:ter  v.  Fir^iBW's  ins.'Co.  N.  J.),  18- 
104«;  ' 

I^JW'otiqPS'  —  A  ooiirt  fl(  equity  Vfill  in- 
t^rposp  ^j  iiiJHpctio?^  to  prpTCpt  t(ip  Several 
niBipbe^^  of  an  illegal  conipi"*tJQp  froni  en- 
foiping  an  illegal  agreemeflt  t"  tllP  i"i)4'^y  "^ 
ope  ^flgagpd  in  competitive  buajpess.  ^^m- 
ploying  Printers  Club  v.  Dr.  Blosser  Co. 
(Ga,),  ?-694. 

3.  Under  State  Statutes. 
a.  Constitutionality. 
^I^tdt  of  police  pq-v^T.  —  The  prohi- 
bitiqn  pf  contracts  and  combinations  to 
gM%  competition  in  business  is  witbin  the 
pQlice  power  of  the  gtate.  Knjght,  etc.,  Co. 
V,  Mi]lei'    (Ind.),  lS-1146. 

Denial  of  due  process  of  lair.  --  A 
Btfttute  prohibiting  contracts  and  porabina- 
tions  to  prevent  competition  jn  business  is 
luere  regulation  and  not  a  denial  tp  any  pne 
of  the  process  of  lavp.  Kniglit,  etc.,  Co,  f. 
Miller    (Ind.),   18-1146. 

l^ans^S  statijte.  —  The  Kansas  anti-trust 
la^  of  1897  is  not  in  contravention  of  the 
FQUrteenth  Amendment  to  the  Fedei^al  Con- 
stitutjpji,  but  is  a  valid  exercise  of  legisla- 
tive power.     State  v.  Jack   (Kan.),  2-171. 

Iffass^clipise'tts  statute.  —  The  Ma^sfty 
chusetts  statute  prohibiting  sales  of  gpod? 
wade  pn  a  condition  that  the  purchaser  ^hall 
not  sell  the  goods  qf  any  other  persqn  is  a 
valid  exercise  of  the  state's  police  power,  and 
is  not  unconstitutipnal,  either  as  interfering 
with  freedom  of  contract  pr  as  interfering 
with  interstate  commerce.  Commonwealth 
V.  Strauqg    (Mass.),  tJ-842. 

The  federal  antjttrust  l£^w  does  not  affect 
the  validity  of  the  Massachusetts  statute  prp- 
bibiting  laleg  pf  gopds  made  on  condition 
that  tbe  purchaser  shall  not  sell  the  geJodg  of 
ftBy  other  person.  Qomnipnwealth  ('.  Strauss 
(Mass.),  9^842. 

f^pnfBjf-^  ptatute.  —  The  provision  of  the 
Montana  statute  prohibiting  the  formation 
of  trusts  pr  combinations  for  tlie  purppse  of 
filing  the  pripes  pr  regulating  the  production 
of  nierphandise,  commodities,  articles  of  pom- 
merPB,  fir  produets  of  the  soil,  and  the  pro- 
vision of  the  statute  excepting  from  this  pro- 
hibition persons  engagpd  in  horticulture  or 
agriculture,  nrust  be  construed  as  being  in- 
terdependent, and  as  so  construed  the  pro- 
yjgions  are  violative  of  the  prohibition  of  the 
Fourteenth  Amendment  to  the  Federal  Con- 
stitution against  the  denial  of  the  equal  pro- 
tep(;ipn  of  the  laws.  State  *'•  Cudahy  Pack- 
ing Cq.   (Mont.),  8-717. 

■jTfs^^ap  pt^t^tp.  —  The  Texas  Anti-trust 
Act  pf  1903,  in  applying  to  and  making  un- 
lawful combinations  formed  b«for?  the  act 
took  effect,  and  carried  out  afterwards;  does 
not  impair  the  obligation  of  a  valid  contract 
as  applied  to  a  contract  between  a  railroad 
company  and  an  express  ponipany  giving  the 
latter  tbe  exclusive  fapilities  of  the  road> 
where  such  contract  was  not  priginally  rea- 
sonable or,  strictly  speaking,  lawful.  •  State 
s,  Missouri,  etc.,  E.  Co.  {Tg?.),  13-1072.  ■ 


b.   Cpnstructiqn   and  operation. 

Test  for  determining  applicability 
of  statute.  —  The  main  general  test  for  de- 
termining whether  a  particular  contract, 
trust,  or  combination  is  in  restraint  of  trade 
within  the  prohibitory  statute  is  to  ascertain 
whether  it  is  monopolistio  in  its  purpose  or 
in  its  natural  tendency.  If  it  is,  it  unrea- 
sonably affects  competition  and  prices  to  tbe 
detriment  of  the  public,  and  therefore  is 
obnoxious  to  the  statute.  Walter  A.  Wood 
Mowing,  etc.,  Co.  v.  Greenwood  Hardware 
Co.  (S.  Oar.),  9-902. 

In  detej'mining  whether  a  particular  con- 
tract falls  within  a  statute  prohibiting  con- 
tracts in  lostrajnt  of  trade,  the  court  must 
consider  the  tendency  or  power  of  the  con- 
tract to  injure  the  public  either  considered 
in  itself  or  as  part  of  a  scheme  to  destroy 
or  impede  competition  and  control  supply 
and  prices.  A  contr,act  may  be  lawful  in 
itself  as  an  isolated  matter,  but  be  unlawful 
as  a  part  of  a  scheme  to  create  a  virtual 
monopoly.  Walter  A.  Wood  Mowing,  etc., 
Co.  V.  Greenwood  Hardware  Oo.  (S.  Car.), 
9-902. 

Unreasonable  restraint.  —  The  South 
Carolina  statute  prohibiting  contracts  which 
are  made  with  a  view  to  lessen,  or  which 
tend  to  lessen,  full  and  free  competition  in 
the  importation  or  sale  of  foreign  articles, 
or  in  the  manufacture  or  sale  of  domestic 
articles,  must  be  construed  as  applying  only 
to  contracts  which  are  made  with  a  view  to 
lessen,  or  which  tend  to  lessen,  full  and  free 
competition  to  an  unreasonable  extent,  as  the 
purpose'  of  the  legislature  in  passing  tlie 
statute  was  not  to  destroy  the  rights  to  make 
those  contracts  in  partial  restraint  of  trade 
which  the  common  law  had  long  upheld,  but 
was  to  destroy  trusts  and  combinations  do- 
signed,  or  having  a  natural  tendency  or  po- 
tentiality, to  create  a  virtual  monopoly. 
Walter  A.  Wood  Mowing,  etc.,  Oo.  v. 
Greenwood  Hardware  Co.  (S.  Car.),  9- 
902. 

Meaning  of  term  »'  exclusive  sale."  — 
As  _  used  in  the  Massachusetts  statute  pro- 
hibiting sales  of  goods  made  on  condition 
that  tbe  purchaser  shall  not  sell  the  goods  of 
any  other  person,  and  providing  that  the 
prohibition  shall  not  apply  to  the  making  of 
a  contract  for  the  exclusive  sale  of  goods,  the 
term  "  exclusive  sale ''  means  sale  within  a 
prescribed  territory  and  not  sale  of  the  goods 
of  the  seller  to  the  exclusion  of  goods  of 
other  persons.  Commonwealth  «.  Strauss 
(Mass.),  6-842. 

Bstent  of  prohibition.  —  The  provision 
of  the  Kansas  anti-trust  law  that  every  per- 
son or  corporation  violating  the  act  shall  be 
prohibited  from  doing  further  business  with- 
in the  state  contemplates  a  probibition  of 
such  business  only  as  is  in  violation  of  the 
act.      State  v.  Jack   (Kan.),  2.^171. 

Application  to  articles  pot  neces- 
saries. ♦,.  The  Massachusetts  statute  pro- 
hibiting a  sale  of  goods  made  on  a  condition 
that  the  purchaser  shall  not  sell  the  goods 
ot  any  other  person  applies  to  sales  of  to- 
bacco, though  tpbacco  is  not  a  necessary  of 
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life.  Commonwealth  v.  Strauss  (Mass.), 
6-842. 

Application    to    collateral    contracts. 

—  The  provision  of  the  Illinois  anti-trust 
statute  that  "  any  contract  or  agreement  in 
violation  of  any  provision  of  the  .  .  .  act 
shall  be  void "  does  not  apply  to  the  con- 
tracts of  a  trust  vi-hich  are  collateral  to  the 
unlawful  scheme  or  combination  and  are  not 
tainted  thereby,  such  as  contracts  for  the 
sale  of  goods  dealt  in  by  ttie  trust.  Chicago 
Wall  Paper  Mills  u.  General  Paper  Co.  (U. 
S.),  8-889. 

Restriction  that  purchaser  shall  not 
sell  goods  of  other  manufacturers.  — 
The  Massachusetts  statute  prohibiting  sales 
of  goods  made  on  condition  that  the  pur- 
chaser shall  not  sell  the  goods  of  any  other 
person  is  violated  by  a  sale  made  at  a  certain 
price  with  the  promise  that  the  purchaser 
will  he  given  a  rebate  if  he  sells  no  other 
goods  than  those  of  the  seller,  where  the  price 
named  and  the  rebate  offered  amount  to  and 
are  intended  by  the  seller  as  a  practical  re- 
fusal to  sell  goods  except  upon  the  pro- 
hibited condition.  Commonwealth  v.  Strauss 
(Mass.),  6-842. 

The  South  Carolina  statute  prohibiting 
contracts  in  restraint  of  trade  is  not  violated 
by  a  contract  between  a,  single  independent 
manufacturer  of  agricultural  implements 
and  a  single  independent  dealer  whereby  the 
manufacturer  agrees  to  sell  his  implements 
exclusively  to  the  dealer,  and  the  dealer 
ogrees  to  purchase  exclusively  from- the  manu- 
facturer, where  the  territory  covered  by  the 
restriction  consists-  of  but  a  single  city  and 
vicinity.  Walter  A.  Wood  Mowing,  etc.,  Co. 
V.  Greenwood  Hardware  Co.  ( S.  Car. ) ,  9-902. 

Incidental  restraint  of  trade.  —  A  con- 
tract may  incidentally  restrain  competition 
or  trade  without  violating  the  Illinois  anti- 
trust law,  if  its  chief  purpose  is  to  promote 
and  increase  the  trade  or  business  of  the 
parties  thereto.  Southern  Fire  Brick,  etc., 
Co.  V.  Garden  City  Sand  Co.    (111.),  7-50. 

Combination  of  railroad  and  express 
companies.  —  While  the  business  of  a  rail- 
road company  and  an  express  company  neces- 
sarily employ,  to  an  extent,  the  same  in- 
strumentalities, their  businesses  may  be  kept 
distinct  and  without  a  combination  of  any 
character,  and  when  two  such  companies 
agree  upon  and  carry  out  a  contract  by  which 
the  express  company  is  given  the  exclusive 
privilege  of  using  the  facilities  of  the  road, 
there  is  a  combination  of  capital,  skill,  or 
acts  to  accomplish  the  unlawful  purpose 
within  the  -meaning  of  the  Texas  Anti-trust 
Act.  State  v.  Missouri,  etc.,  E.  Co.  (Tex.), 
13-1072. 

Under  the  Texas  Anti-trust  Act  of  1903, 
providing  that  an  unlawful  trust  is  a  "com- 
bination of  capital,  skill,  or  acts  by  two  or 
more  persons,  firms,  6r  corporations  or  asso- 
ciations of  persons,  or  either  two  or  more  of 
them  ...  to  create  or  carry  out  restric- 
tions in  the  free  pursuit  of  any  business  au- 
thorized or  permitted  by  the  law  of  this 
state,"  and  the  Texas  statute  providing  that 
"every   railroad   company   operating   a   rail- 


road in  this  state  shall  furnish  reasonable 
facilities  and  accommodations,  and  upon  rea- 
sonable and  equal  rates  to  all  corporations 
and  persons  engaged  in  the  express  business, 
for  the  transportation  of  themselves,  agents, 
servants,  merchandise,  and  other  property, 
and  for  use  of  their  cars,  depots,  buildings, 
and  grounds,  and  for  exchanges  at  points  of 
junction  with  other  roads,"  the  authorized 
scope  of  the  business  of  an  express  company 
is  to  pursue  its  business  on  all  railroads  con- 
trolled by  state  legislation  with  equal  facil- 
ities and  upon  equal  rates,  and  any  combina- 
tion of  the  kind  denounced  by  the  Anti-trust 
Act  which  will  limit  or  narrow  the  author- 
ized scope  of  such  business  is  one  to  create 
or  carry  a  restriction  in  the  free  pursuit  of 
business  in  violation  of  the  Anti-trust  Act. 
State  V.  Missouri,  etc.,  R.  Co.  (Tex.),  13- 
1072. 

A  contract  between  a  railroad  company  and 
an  express  company  showing  by  its  terms 
that  its  purpose  is  to  secure  to  the  express 
company  the  exclusive  right  to  do  an  express 
business  upon  the  railroad,  and  to  exclude 
other  railroads  from  the  enjoyment  of  like 
rights,  is  intended  to  create  and  carry  out  a 
restriction  in  the  free  pursuit  of  a  business 
in  violation  of  the  Texas  anti-trust  law;  and 
it  is  immaterial  that  the  railroad  company 
only  binds  itself  not  to  contract  with  other 
express  companies  to  do  an  express  business 
on  its  road,  where  the  rights  of  the  express 
company  are  called  "exclusive  facilities,"  and 
it  is  provided  that  they  shall  not  be  given  to 
other  companies  except  in  the  event  of  legis- 
lative or  judicial  compulsion,  and  that  then 
the  contracting  express  company  shall  have 
credit  for  such  sums  as  other  companies  pay. 
State  V.  Missouri,  etc.,  R.  Co.  (Tex.),  13- 
1072. 

Agreements  of  physicians  as  to  fees. 
—  Labor,  whether  skilled  or  unskilled,  is  not 
a  commodity  within  the  meaning  of  the  Iowa 
statute  which  makes  it  a  criminal  offense  to 
enter  into  or  become  a  member  of,  or  party 
to,  any  pool,  trust,  agreement,  contract,  com- 
bination, confederation,  or  understanding  to 
regulate  or  fix  the  price  of  any  article  of 
merchandise  or  commodity,  and,  consequently, 
such  statute  has  no  application  to  an  agree- 
ment or  combination  between  physicians  to 
regulate  the  fees  or  charges  to  be  exacted  for 
their  professional  services.  Rohlf  v.  Kase- 
meier    (la.),   17-750. 

Application  of  Texas  statute.  —  The 
Texas  Anti-trust  Act  of  1903,  making  it  un- 
lawful "  to  carry  out "  restrictions  upon  the 
pursuit  of  an  authorized  business,  and  pro- 
viding penalties  for  each  day  the  offense  is 
"  continued,"  applies  to  combinations  formed 
before  the  act  took  effect  and  carried  out 
afterwards.  State  t'.  Missouri,  etc.,  R.  Co. 
13-1072. 

The  Texas  statute  creating  the  state  rail- 
road commission  and  investing  it  with  power 
to  regulate  the  rates  to  he  charged  by  rail- 
road and  express  companies,  does  not  take 
such  companies  out  of  the  reason  and  pur- 
pose of  the  subsequent  Anti-trust  Act  of 
1903,    which   expressly   deals   with    combina- 
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tions  affecting  transportation.      State  f.  Mis- 
souri, etc.,  K.  Co.   (Tex.),  13-1072. 

c.  Actions  and  defenses. 

Snffioiency  of  petition.  —  In  an  action 
against  a  railroad  company  and  an  express 
company  to  recover  penalties  for  an  alleged 
violation  of  the  Texas  Anti-trust  Act  of 
1903,  in  entering  into  an  unlawful  contract 
or  combination,  a  petition  alleging  that  after 
the  law  was  passed  the  defendant  "  continued 
to  treat  said  contract  ...  as  a  valid  and 
binding  contract  between  said  parties,  and 
executed  and  carried  out  said  contract,"  suflB- 
ciently  alleges,  as  against  a  general  de- 
murrer, that  the  features  of  the  contract  con- 
stituting the  unlawful  combination  were  car- 
ried out  after  the  law  went  into  effect. 
State  V.  Missouri,  etc.,  R.  Co.  (Tex.),  13- 
1072. 

Determination  of  character  of  suit.— 
The  fact  that  the  complaint  in  a  suit  to  en- 
joint  an  alleged  illegal  combination  asks  for, 
and  the  court  allows,  counsel  fees,  the  re- 
covery of  which  is  authorized  by  the  Con- 
spiracy Act  (Acts  Ind.  1899,  p.  257),  but 
which  are  not  recoverable  in  a  common-law 
action,  determines  the  character  of  the  suit 
as  based  on  the  statute.  Knight,  etc.,  Co. 
r.  Miller   (Ind.),  18-1146. 

Statute  as  a  defense.  —  The  provision 
of  the  Illinois  anti-trust  law  that  "  any  pur- 
chaser of  any  article  or  commodity  from  any 
individual,  company,  or  corporation,  trans- 
acting business  contrary  to  any  provision  of 
the  preceding  sections  of  this  act,  shall  not 
be  liable  for  the  price  or  payment  of  such 
article  or  commodity,  and  may  plead  this 
act  as  a  defense  to  any  suit  for  such  price  or 
payment "  is  penal  in  its  character  and  does 
not  apply  to  sales  by  an  unlawful  combina- 
tion which  was  formed  in  a  foreign  state,  and 
which  has  not  committed  in  the  domestic 
state  any  act  prohibited  by  the  local  anti- 
trust law.  Chicago  Wall  Paper  Mills  v. 
General  Paper  Co.   (U.  S.),  8-889. 

4.  Under  Federal  Statute. 

a.  Effect  on  contracts. 

In  general.  —  Before  a  contract  can  be 
declared  illegal  as  contravening  the  Sherman 
Anti-trust  Act,  it  must  appear  that  it  is 
clearly  within  the  provisions  of  the  statute. 
Pocahontas  Coke  Co.  v.  Powhatan  Coal,  etc., 
Co.  (W.  Va.),  9-667. 

Incidental  restraint  of  trade.  —  A  con- 
tract may  incidentally  restrain  competition 
or  trade  without  violating  the  Federal  Anti- 
trust Act,  if  its  chief  purpose  is  to  promote 
and  increase  the  trade  or  business  of  the 
parties  thereto.  Southern  Fire  Brick,  etc., 
Co.  V.  Garden  City  Sand  Co.    (111.),  7-50. 

Contract  capable  of  being  performed 
in  one  state.  —  A  contract  will  not  be  de- 
clared illegal  under  the  Sherman  Anti-trust 
Act  if  it  is  capable  of  being  fully  performed 
within  the  litaits  of  one  state  and  there  is 
nothing  to  show  that  it  contemplates  inter- 
state or  international  commerce,    Pocahontas 


Coke  Co.  V.  Powhatan  Coal,  etc.,  Co.  (W. 
Va.),  9-667. 

Agreements  not  to  sell  to  certain 
dealers.  —  Where  two  or  more  proprietors 
of  patent  medicines  combine  and  agree  that 
neither  will  sell  any  of  his  goods  to  any 
dealer  who  cuts  the  prices  of  the  goods  manu- 
factured by  any  member  of  tlie  combination, 
the  combination  is  a  direct  interference  with 
and  a  restraint  upon  the  freedom  of  tradv' 
within  the  meaning  of  the  Sherman  Anti- 
trust Law.      Jayne  v.  Loder   (U.  S.),  9-294. 

A  so-called  "  tripartite  agreement "  be- 
tween the  Proprietary  Association  of  Amer- 
ica, the  National  Wholesale  Druggists'  As- 
sociation, and  the  National  Association  of 
Retail  Druggists,  whereby  the  proprietors  of 
patent  medicines  bind  themselves  to  sell  their 
medicines  at  uniform  and  fixed  prices  to 
those  wholesalers  and  jobbers  only  who  agree 
to  maintain  prices  and  not  to  sell  to  "  ag- 
gressive cutters  "  and  brokers  ( "  aggressive 
cutter "  being  a  retail  druggist  who  sells 
patent  medicines  at  prices  lower  than  those 
fixed  by  a  local  retail  druggists'  association 
in  his  city),  is  a  combination  in  restraint  of 
trade  within  the  meaning  of  the  Sherman 
anti-trust  law,  as  its  purpose  is  to  put  the 
"  aggressive  cutter "  out  of  business  and  to 
compel  the  consumer  to  pay  prices  which  he 
would  not  otherwise  be  required  to  pay. 
Jayne  v.  Loder    (U.  S.),  9-294. 

Agreements  betTireen  oncners  of  coal 
mines.  —  Contracts  entered  into  by  a  ma- 
jority of  the  owners  of  coal  mines  and  lands 
within  a  certain  territory  whereby  their 
properties  are  sold  to  a  single  company  and 
they  agree  not  to  engage  in  the  coal  business 
in  such  territory  for  a  certain  period  are  not 
void  as  contrary  to  the  public  nolicy  of  Penn- 
sylvania; but  so  far  as  such  contracts  re- 
strict trade  in  other  states  than  Pennsyl- 
vania, they  are  in  restraint  of  interstate 
commerce,  and  to  such  an  extent  are  void 
under  the  Sherman  Anti-trust  Act.  Monon- 
gahela  River  Consol.  Coal,  etc.,  Co.  v.  Jutte 
(Pa.),  2-951. 

Acts  performed  in  foreign  conntry.— 
Acts  performed  by  citizens  of  the  United 
States  in  a  foreign  country  are  not  within 
the  scope  of  the  Act  of  Congress  to  protect 
trade  against  monopolies,  commonly  known 
as  the  Sherman  Act.  American  Banana  Co. 
V.  United  Fruit  Co.  (U.  S.),  16-1047. 

b.  Actions. 

Complaint  failing  to  state  cause  of 
action.  —  A  complaint  in  an  action  to  re- 
cover three-fold  damages  under  the  Act  of 
Congress  to  protect  trade  against  monopolies, 
commonly  known  as  the  Sherman  Act,  which 
alleges,  in  substance,  that  the  plaintiff  is 
an  Alabama  corporation  engaged  in  the 
banana  trade,  and  the  defendant  a  New  Jer- 
sey corporation  engaged  in  the  same  trade; 
that  prior  to  plaintiff's  organization,  the  de- 
fendant, by  various  means  which  are  set  forth 
in  detail,  monopolized  and  restrained  the 
trade  and  maintained  unreasonable  prices; 
that  the  plaintiff  is  the  owner  of  a  planta'- 
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tioh  and  a  pkHfy  eompieted  railway  located 
in  territory  formerly  belonging  to,  knd  still 
claimed  by,  Paiikiiia,  but  which  is  being  ad- 
ministerfed  by  the  national  governitient  of 
Costa  filed ;  that  Costa  Rican  soldiers  and 
ofieers,  instigated  by  the  defpndaiit,  hiVe 
seiifed  and  held  a  part  of  the  plantation  iliid 
stopjjed  the  construction  of  the  railway;  tUdt 
one  A  by  ea;  paHe  and  void  proceedings,  has 
obtailied  a  judgment  from  a  Costd  RieS.n 
couirt  declaring  the  plaritatifaii  to  be  his,  and 
ageilts  of  the  defendant  have  bought  tlie 
land  frbhi  himj  that  the  plaintiff  h^  tried 
to  induce  the  government  of  Costa  Rica  to 
witlidr^w  its  Soldiers,  arid  also  has  tried  ib 
pei-suadfe  the  United  States  tb  interfere,  bilt 
has  failed;  and  that  the  goverriinent  of  Costa 
Rici  rfeiflaiiia  ia  possession  of  the  property, 
fails  td  state  a  cause  of  actioll  under  thfe 
st3,tiite,  knd  is  properly  dismissed  upon  iiib- 
tiiJti.  Anierieaii  Banana  Co.  v.  United  I'Juit 
Cb,   (U.  S.),  16-1047. 

Evidence.  —  In  an  afetibn  by  a  tetail  dfiig- 
gi§t  *ho  is  what  is  kiiown  is  ail  "  aggressivfe 
cuttfer,"  tb  recover  d^mafe^s  under  the  Shet- 
min  anti-triisl  law  fdr  tne  actibn  of  the  de- 
ftadahts  in  cdUibining  knd  conspiring  to 
drl*e  him  biit  '6i  business,  where  it  appears 
thkt  the  dStteiidknts  are  parties  to  what  is 
kilb^tn  as  a  "  tripartite  agrfeeinent "  between 
th^  Prb^jriytki-y  Associatiori  of  America,  ^the 
National  Wholesale  t)ruggists'  A^spciatibh, 
arid  the  Natioriai  Association  of  Retail  Drug- 
gists, which  aferfeeni^nt  fiafe  for  its  piirpose 
the  discbntinuanee  of  thfe  sale  of  piteiit 
riiedibineS  to  "  aggressive  Cutters,"  and  it 
further  appears  that  some  biit  nbt  all  bf  the 
defBiidaiits  have  agreed  to  aiid  acted  tipoft  a 
rBsolutibn,  kilowri  as  "  Resdlutibii  C,^'  piissfid 
by  the  Ifatibrial  ASsbbiatiori  bf  Retail  Hiti^-' 
gists  arid  i>i-oviding  that  "  the  secretary  bd 
instructed  i6  rCqiiest  all  rbanufacturers  bf 
cheniibals,  ^hatinacetiticals,  plasters,  dress- 
ing, aiid  like  prodlicts,  iafldled  by  the  di-ug 
tradi^,  to  ddsist  from  selling  to  aggressive 
cUtters,  br  suppliers  of  butters,  when  solicited 
to  do  so*>y  the  respective  local  assbeiatibris,'* 
it  •il  iriitJtbpet  tb  adriiit  evideribfe  of  the  reso- 
lutibtl  or  of  ariything  done  under  it,  as  the 
*tbrig  cbltimitted  by  its  adbptibh  and  ^n- 
fbrbfeineni!  is  sepai-ate  and  distihct  from  tHdt 
resulting  ft'om  the  JnakiriB  arid  carrying  out 
of  thfe  tripartite  agreeipent,  and  tehere  a  jdirit 
tort  is  cMtgeid,  it  not  bnly  itiust  be  ptoved 
as  laid,  but  the  defendants  must  all  be  lia- 
ble for  everything  that  has  been  done  to  the 
injury  o|,the  plaintiff.     Jayne  v.  Loder  (U. 


Bj  GbantS  of  ExbLUStVE  Pbiviuiges. 

tmvaudity. J—  Under  a  bohstitutibrial  pfd- 
vlsion  that  no  law  shall  be  passed  granting  tb 
aiiy  citizen  br  clas^  of  citizens  privileges  dr 
immunities  which  shall  iiot  equally  belong  tb 
ail  citizejiSj  .the  state  may  not  grant  an  ex- 
clusive right  to  carry  on  a  lawful  business, 
mite  i'.  Solman   (Ore.),  1-843. 

Keeping  a  sailors'  bOardiflg  hbuse  i^  i. 
legitimate  business,  and  -^hile  the  legislature 
may  require  those  inteiidihg  tb  engage  therc- 


iri  to  procure  a  license,  it  hidy  iihlt  cbiistifU- 
tionally  authbi'izS  the  erektibn  bf  a  riiohdii- 
oly  by  vesting  in  a  board  of  commissioners 
the  arbitrari^  JlJWer  tb  tejefet  aiiy  Application 
for  a  licensei  Whitb  v.  Holman  (Ore);  i- 
843. 

MONTH. 

Meanirig  of  word  "  month "   in   statute,  see 

Time. 
Tenaricy  from  month  to  month,  see  Landlobd 

AND  Tenant,  4. 


MONUMENTS. 

See    BOTTNDARIES,    1. 

Devise  for  erection  bf  monumentj  see  Wtels; 
9  h. 

IJliOllAli  dlbUGAi^lOlt' 

Coiisideratibri  for  promise  td  pay  d^lit  diS- 
chai-g^d  iii  bailkrufltcy,  See  BiSrS- 
BUPTCY,    16. 


MdiEtAi.  ikttASidif. 

Indiibirig  employee^  id  giilt  ifrbrk,  sfee  LAbob 
CPMBiNATtoisr^,  S  b. 

nibRAts. 

Promotiori   of  pttblic   iriorals,   bee  CoirteTtT- 
iiouAL  LaW,  S. 

sibttl^Attti^  TAElUiiS. 

pTooiot  expectancy  d{  life,   se^  tlkkiA  si 
WSoAGFtrt  Act,  8. 


MORTGAGES  AND  DEEDS  OF 
TRtJiST. 

1.  Nature  of  Mobtqage,  iieS. 

S.   EquItABLE   itoRTGAGES,    1163. 

3.  Mortgage  by  Qonveyance  Absgldte 

IN  Form,  1164. 

4.  DEscBitTloN    OF    MortgageiI    Prop- 

erty, 1164. 

5.  The  MdSToAGii  bfiBT,  llb4. 

6.  Interest,  1164. 

7.  Bond  ok  Note  Accompanying  Moet- 

GAGE,  1164. 

8.  GoSVEYAJtCES     op     MoBTbAQJlD     PiJEM- 

ISES,  1165. 

a.  Continuiilg     liability     of     mbrt- 

gagor,  1165. 

b.  Liability  of  purchaser;  11B5. 

S.  ESs^Ebrivii  Eighth  d*  pAiJTlfes  Dbii- 

iNb  Life  op  MoBtGAOE,  1165. 
i6.  DtsckARGt:  or  MoRTbAGE  BY  i>AtiiEiflP 
OB  Tender,  1165. 


MORTGAGES  AND  D^lilDS  OF  TliUST. 


1163 


a.  Payment  1163. 

b.  Tender,  1166. 

11;  MehgeR  of  Mortgage  in  Fee,  1166. 

Ifi.    feQtllTY   OF  ilEBEMPTION,.  1166. 

a.  Vvho  may  redeem,  1166. 

b.  Terms  of  redemption,  li66. 

c.  Cloaking    equity    of     redemption, 

1167. 

1.3.   FOEECLOSURE    OF    MORTG.\QES,    1167. 

a.  Time  of,  1167. 

b.  Bill  to  foreclose,  1167. 

c.  Evidence,  1167. 

d.  Parties,   1167. 

e.  Defenses,  1167. 

(1)  In  general,  1167. 

(2)  .  Statute  of  limitation^,  1168. 

f.  Attot-iiey's  feeg^  1168. 

g.  Judgment,  llB8. 

h.  Appeal  and  ferf-or,  1168. 
i.  Sale  on  foreclosure,  1168. 

14.  Sales    foe    Payment    op    Mortgage 

Debt,  ll68. 

a.  Power  of  sale,  1168. 

b.  Who  may  make,   1169. 
e.  Notice  of  sale,  1169. 

fl.  Time  and  place  of  sale,  1169. 

e.  Conveyance  to  purenaser,   1169. 

f.  Title  of  purchaser,  1169. 

15.  Action  against  Stranger  for  Caus- 

ing Loss  op  Lien,  1170. 

Acknowledgment  of  mortgages,  see  Acknowl- 
edgments. 

Assumption  of  mortgage  by  grantee,  se^ 
Covenants,  3;  FraddS,  Statute  of, 
8  b. 

Condemnation  of  mortgaged  land,  right  of 
mortgagee,  see  Eminent  Domain,  7  e. 

Deed  absolute  in  form  intended  as  mortgage, 
see  Mortgages  and  Deeds  of  Trust,  3. 

Deed  construed  as  mortgage,  see  Deeds,  3  i. 

Effect  of  exoneration  clause,  See  LlMriATioN 
OP  Actions,  4  a   (2)    (a). 

Effect  of  payment  by  one  tenant  in  common, 
see  JoInT  Tenants  an!)  Tenants  in 
Common,  2. 

Equity  of  rederhption,  liability  to  execution, 
.see  Executions,  4. 

Execution  by  president  of  corporation,  see 
Corporations,  7  b. 

Fixtures  as  between  mortgagor  and  mort- 
gagee, see  Fixtures,  7. 

Giving  worthless  mortgage  as  cheat,  see 
False  Pretenses  and  Cheats,  1  b. 

Mortgage  clause  in  fire  insurance  policy,  see 
Insurance,  5  g   (15). 

Mortgage  of  homestead,  see  Homestead,  4. 

Mortgage  on  crops,  see  CSoPS,  2. 

Mortgagor  as  party  to  condemnation  proceed- 
ing, see  EMINENT  Domain,  9  f. 

Necessity  of  recording  assignment,  see  Rec- 
ords, 3. 

Power  of  surviving  partner  to  mottgage  firm 
property,  see  Partnership,  7. 

Power  of  trustees  to  mortgage  trust  prop- 
erty, see  Trusts  and  Trustees,  3  b 
(3)..  ,       ,  . 

i'riority  of  lien  as  to  claim  of  laborer.?,  .?ee 
Insolvency. 


Purchase  by  mottgagee  at  tax  S£iie,  see  1*AXa- 
TION,   10  f. 

fiedemption  by  wife  from  husband's  mort- 
gage, see  HltsbAnd  and  Wipe,  2  d. 

liestoration  of  discharged  mortgage  as  de- 
feating right  to  dower,  see  DoWER,  3. 

liestraining    sale    under    mortgage,    see    IN- 

jtJNCTIONS,    2   ii. 

Right  of  nibrtgagee  of  insilred  property,  sec 

iNSURANCb,    5    1     (2). 

Eight  of  pledgee  of  rbdrtgage  to  foreclose, 
see  Pledge  and  CoIlateRal  Secur- 
ity, 2. 

Eight,  of  purchaser  of  mortgaged  premises 
to  plead  statute  of  liinitations  in  Ac- 
tion for  foreclosure,  see  Limitation  of 
Actions,  6  a   (3). 

Eight  to  dower  in  moi'tgaged  property,  See 
Dower,  1. 

Separate  estate  of  married  woman  as  secur- 
ity for  husband's  debts,  see  HuSbAnd 
Ind  WlFfi,  2  d. 

Taxation  of  mortgaged  property,  see  TAifA- 
TION,  2  b. 

Taxation  of  rhortgageS,  see  Taxation,  2  c. 

Validity  of  mortgage  giveii  to  present  crim- 
inal proSeciition,  see  Compounding 
Offenses. 

Validity  of  stipulation  for  attorneys'  fees, 
see  Building  and  Loan  Associa- 
tions, 5. 

1.  Nature  op  Mortgage. 

Immovable.  —  A  mortgage  on  land  is  an 
immovable.     In  re  Hoyles   (Eng.),  20-713. 

2.  Equitable  Mortgages. 

Instriiment  in  form  of  chattel  mort- 
gage. —  An  instrument  ivHieh,  though  in 
the  form  of  a  chattel  mortgage,  was  evi- 
dently intended  by  the  pal-ties  as  security  on 
real  property,  will  be  Construed  to  be  an 
equitable  mortgage,  and  will  be  enforced  as 
such,  as  between  the  parties  thereto  dhd  as 
to  those  having  notice  thereof.  Statidorf '  b. 
Shockley   (N.  D.),  l4-l(j£i9. 

It,  is  not  necessary  to  refdrni  subh  instru- 
ment in  order  to  enforce  tlie  same  in  a  suit 
in  Equity.  Standorf  r.  ShOcldey  (N.  D.j, 
14-1099. 

Instrnmeni  inartificially  diraitrn,  —  In 
order  th^t  ait  inistriiment  inartificially  drawn 
may  bj  held  to  operate  £ts  aii  equitable  mdrt- 
gage,  the  essential  feature  of  a  debt  due  or 
to  become  due  hiust  exist,  or  it  iritist  appear 
that,  it  was  the  intehiion  of  thfe  parties  that 
the  instrument  should,  ojierate  as  security  for 
some  contingent, liability.  LewiHan  &  Co  ;< 
Ogden  Bt-09.   (Ala.),  5-265. 

Oral  agreement  to  execute  mortgkge. 
—  Where  a  lender  advancfes  money  for  the 
purpose  of  buying  a  specific  tract  of  land 
upon  the  oral  ptomi.se  of  the  borrower  to 
secure  its  repayment  by  a  mortgage  upon 
the  property  when  title  thereto  is  obtdined, 
and  aftei-  the  conveyance  has  been  ptoeuted 
by  the  use  of  the  inoney,  the  bortower  re- 
fuses to  fexecutfe  the  mortgage,  equit^  will 
treat  the  transaction  a^  Creatih^  an  equi- 
table mortgage  upon  the  land  in  favor  of  tUS 
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lender.  Foster  Lumber  Co.  v.  Harlan  County 
Bank    (Kan.),  6-44. 

lioan  of  money  for  erection  of  bnild- 
ing.  —  One  who  lends  money  to  another  for 
the  purpose  of  erecting  a  building  on  a  lot, 
upon  the  faith  of  a  verbal  agreement  based 
upon  the  prior  assignment  of  a  lease  com- 
bined with  an  option  to  purchase,  has  an 
equity  against  such  debtor  for  the  amount 
of  money  so  advanced  or  loaned  superior  to 
that  of  after-acquired  judgments,  or  defi- 
ciency decrees  in  a  mortgage  foreclosure 
against  him,  or  to  the  equity,  if  any,  of  a 
volunteer  purchaser  at  an  illegal  execution 
sale  of  the  debtor's  interest  in  the  property, 
even  though  the  judgments  against  such 
debtor  on  which  the  executions  issued  may 
have  been  recovered  prior  to  the  lending  of 
the  money  to  him  by  such  creditor.  Thal- 
heimer  v.   Tischler    (Fla.),    15-863. 

Consent  of  borrower's  xrite.  —  Where 
an  equitable  mortgage  on  land  is  created  in 
favor  of  the  lender  of  money  to  pay  the  pur- 
chase price  of  the  land,  it  Is  a  purchase- 
money  mortgage,  and  therefore  is  valid  with- 
out the  consent  of  the  borrower's  wife,  not- 
withstanding the  fact  that  the  property  is 
occupied  as  a  homestead.  Foster  Lumber 
Co.  V.  Harlan  County  Bank   (Kan.),  6-44. 

Lien  as  against  snbsequent  mort- 
gagee with  notice.  —  The  lien  of  an  equi- 
table mortgage  created  by  the  owner's  re- 
fusal to  fulfil  an  oral  promise  to  give  a. 
mortgage  to  secure  the  repayment  of  money 
borrowed  by  him  for  the  purpose  of  buying 
land  is  superior  to  the  lien  of  a  mortgage 
executed  to  a  third  person  having  actual 
notice  of  the  rights  of  the  equitable  mort- 
gage. Foster  Lumber  Co.  v.  Harlan  County 
Bank   (Kan.),  6-44. 

3.    MOETGAQE    BT    CONVEYANCE    ABSOLUTE    IN 
FOEM. 

Parol  evidence  admissible.  >—  An  abso- 
lute deed  may  be  shown  by  parol  evidence  to 
have  been  intended  as  a  mortgage.  Welborn 
V.  Dixon  (S.  Car.),  3-407. 

Burden  of  proof.  —  The  burden  of  prov- 
ing that  a  conveyance,  absolute  in  form,  is 
in  fact  a  mortgage,  is  on  the  party  asserting 
it.      Schmidt  v.  Barclay   (Mich.),  20-1194. 

Preponderance  of  evidence.  —  A  pre- 
ponderance of  the  evidence  that  a  deed,  ab- 
solute in  form,  is  in  fact  a  mortgage,  is 
sufficient  to  prove  that  it  is  a  mortgage. 
Schmidt  v.  Barclay,  (Mich.),  20-1194. 

Price  as  evidence.  —  On  the  question 
whether  a  deed,  absolute  in  form,  is  in  fact 
a  mortgage,  the  question  whether  the  price 
is  adequate  is  entitled  to  great  weight. 
Schmidt  v.  Barclay  (Mich.),  20-1194. 

SnfScienoy  of  evidence.  —  Evidence  held 
to  show  that  a  deed  absolute  in  form  was  in 
fact  a  mortgage.  Schmidt  v.  Barclay 
(Mich.),  20-1194. 

Effect  of  payment  of  debt.  —  Where  an 
absolute  deed  is  given  to  secure  the  payment 
of  a  loan,  the  grantor  is  entitled  to  a  recon- 
veyance upon  payment  of  the  loan.  Wel- 
born V.  Dixon  (S.  Car.),  3-407. 


4.  Descbiption  of  Hobtgaoed  Pbopebty. 

Sufaoiency.— A  mortgage  which  describes 
the  property  mortgaged  as  "  100  acres  in  the 
southeast  corner "  of  a  given  lot  of  land, 
which  contains  400  acres  and  is  in  the  form 
of  a  square,  is  sufficient  as  a  description. 
The  corner  of  the  lot  is  to  be  taken  as  a  base 
point  from  which  two  sides  of  the  tract  of 
land  conveyed  shall  extend  an  equal  distance, 
so  as  to  enclose  by  parallel  lines  the  quantity 
conveyed.    Payton  v.  McPhaul  (Ga.),  11-163. 

5.   The  Mobtqage  Debt. 

Iiieu  for  future  debts.  —  An  owner  of 
property  may  by  a  deed  of  trust  in  the  nature 
of  a  mortgage  subject  it  to  a  lien  for  the 
payment  of  future  debts.  Diggs  v.  Fidelity, 
etc.,  Co.    (Mass.),  20-1274. 

Mortgage  for  antecedent  debt.  —  A 
mortgage  given  merely  to  secure  an  ante- 
cedent debt  is  not  given  for  value  within  the 
meaning  of  the  National  Bankruptcy  Act,  or 
for  a  valuable  consideration  within  the  mean- 
ing of  the  New  Jersey  Corporation  Act.  Em- 
pire State  Trust  Co.  v.  Trustees,  etc.  (N. 
J.),  3-393. 

Continuation  of  lien  after  payment 
of  debt.  —  Parties  to  a  mortgage,  as  be- 
tween themselves,  notwithstanding  payment 
in  full  has  been  made  by  the  debtor,  may 
continue  the  lien  of  the  mortgage  for  the 
security  of  another  debt,  provided  the  rights 
of  other  mortgage  and  judgment  creditors 
have  not  intervened.  Consequently,  where 
a  person  gives  successive  equitable  mort- 
gages, none  of  which  are  recorded,  an  agree- 
ment between  the  mortgagor  and  the  first 
mortgagee,  upon  payment  in  full  of  the 
amount  secured,  that  the  mortgage  shall 
stand  as  security  for  a  further  loan,  is  good 
as  against  a  subsequent  mortgage  taken  with 
notice  of  the  agreement.  Girard  Trust  Co. 
V.  Baird  (Pa.),  4-314. 

6.    INTBBEST. 

■When  not  in  arrear.  —  Interest  is  not 
in  arrear  within  the  meaning  of  a  proviso 
in  a  mortgage  deed  that  the  interest  twenty- 
one  days  in  arrear  shall  be  treated  as  an  ac- 
cession to  the  capital,  if,  after  making  proper 
deductions  for  outgoings,  a  mortgagee  in 
possession  has  in  his  hands  rents  sufficient 
and  available  for  the  payment  of  the  inter- 
est when  it  becomes  due,  and  it  does  not 
matter  that  he  has  not  actually  appropriated 
the  rents  to  the  payment  of  such  interest. 
Wrigley  v.  Gill    (Eng.),  3-1128. 

7.  Bond  de  Note  Accompanying  Moetoage. 

Construction  of  note  and  mortgage- 
Where  a  note  evidencing  »  debt  and  a  mort- 
gage to  secure  its  payment  are  executed  at 
the  same  time  in  one  transaction,  and  the 
mortgage  refers  to  the  note,  they  should  be 
considered  together  in  determining  their 
meaning  and  effect.  Graham  v.  Pitts  (Fla.), 
13-149. 

Right  of  subsequent  purchaser  from 
mortgagor.  —  Where  a  mortgage  to  a  trus- 
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tee  provides  that  bonds  secured  thereby  shall 
be  certified  and  issued  by  the  trustee  to  re- 
tire prior  lien  bonds  whenever  the  mortgagor 
shall  acquire  any  of  such  prior  lien  bonds 
and  tender  them  to  the  trustee,  the  right  to 
acquire  the  prior  lien  bonds  and  have  them 
exchanged  for  others  under  the  mortgage 
can  be  exercised  by  any  subsequent  owner  of 
the  mortgaged  property,  the  right  being  in 
equity  an  incident  to  the  title  of  the  prop- 
erty so  long  as  it  remains  subject  to  the 
mortgage.  Digga  v.  Fidelity,  etc.,  Co.  (Md.), 
20-1274. 

8.    Conveyances    of    Moktqaged    Premises. 
a.    Continuing  liability  of   mortgagor. 

Effect    of    release    by    mortgagee.    — 

Where,  after  a  mortgagor  has  conveyed  the 
mortgaged  premises  to  a  third  person,  the 
mortgagee  releases  a  portion  of  the  premises 
without  the  knowledge  or  consent  of  the 
mortgagor,  the  release  discharges  the  mort- 
gagor from  personal  liability  on  the  mortgage 
debt;  and  this  is  so  though  the  mortgagor's 
conveyance  contains  a  covenant  against  in- 
cumbrances, especially  if  the  mortgagee  has 
no  actual  knowledge  of  such  covenant.  Meigs 
V.  Tunniclifi'e   (Pa.),  6-549. 

Effect  of  extension  of  time  of  pay- 
ment. —  Where  mortgaged  premises  are  con- 
veyed by  the  mortgagor  subject  to  the  mort- 
gage, and  the  grantee,  with  the  knowledge 
and  consent  of  the  mortgagee,  assumes  the 
payment  of  the  mortgage  debt,  the  grantee 
becomes  the  principal  debtor  and  the  mort- 
gagor becomes  a  surety,  and  therefore  a  legal 
agreement  between  the  mortgagee  and  the 
grantee  extending  the  time  for  the  payment 
of  the  debt,  without  the  consent  of  the  orig- 
inal mortgagor,  releases  such  mortgagor 
from  bis  liability  upon  the  note  and  mort- 
gage. Iowa  Loan,  etc.,  Co.  v.  Schnose  (S. 
Dak.),  9-255. 

Effect  of  agreement  entered  into  nn- 
der  mistake  of  fact.  —  Under  the  South 
Dakota  statute  specifying  the  essential  ele- 
ments of  a  contract,  providing  that  one  of 
these  elements  is  lacking  in  a  contract  which 
is  entered  into  through  a  mistake  of  fact  or 
of  law,  and  defining  a  mistake  of  fact  as 
"  a  mistake  not  caused  by  the  neglect  of  a 
legal  duty  on  the  part  of  the  person  making 
the  mistake,"  an  agreement  between  a  mort- 
gagee and  the  grantee  of  the  mortgagor  for 
an  extension  of  the  time  for  the  payment  of 
the  mortgage  debt  is  entered  into  through  a 
mistake  of  fact,  and  therefore  is  not  binding 
on  the  parties,  where  it  is  entered  into  under 
the  mistaken  belief  that  the  grantee  has  a 
valid  legal  title  to  the  property,  subject  to 
the  mortgage,  and  that  the  mortgage  as- 
sumed is  a  valid  lien  on  the  property.  Iowa 
Loan,  etc.,  Co.  v.  Schnose  (S.  Dak.),  9-255. 

b.  Liability  of  purchaser. 
Pnrcliaser  buying  clear  of  mortgage. 

—  Where  a  purchaser  of  mortgaged  land  is 
given,  at  the  time  of  the  purchase,  the  right 
to  elect  to  buy  the  premises  subject  to  the 


mortgage,  in  that  case  assuming  the  debt,  or 
to  buy  clear  of  the  mortgage  by  paying  the 
entire  purchase  price,  his  subsequent  elec- 
tion to  do  the  latter  precludes  him  from  be- 
coming liable  for  the  debt  as  between  himself 
and  his  grantor.  Marling  v.  Nommensen 
(Wis.),  7-364. 

Assumption  of  debt  by  purchaser.  — 
A  provision  in  a,  deed  wliereby  the  grantee 
assumes  and  agrees  to  pay  an  existing  mort- 
gage creates  no  enforceable  obligation,  unless 
the  grantor  in  the  deed  is  personally  liable 
to  pay  the  mortgage  debt,  or  owes  the  owner 
thereof  some  duty  or  obligation  respecting 
the  subject-matter  of  the  promise.  Clement 
V.  Willett   (Minn.),  15-1053. 

Where  a  deed  conveying  land  situated  in 
Iowa,  which  is  executed  and  delivered  in 
Minnesota  between  parties  residing  therein, 
contains  a  provision  whereby  the  grantee  as- 
sumes and  agrees  to  pay  an  existing  mort- 
gage on  the  land,  the  assumption  agreement 
is  a  personal  contract  and  is  governed  by  the 
laws  of  Minnesota.  Clement  v.  Willett 
(Minn.),  15-1053. 

9.  Eespeotive    Eights    op   Parties    during 

Life  op  Mortgage. 

Power  of  substitution  of  new  trus- 
tee. —  The  power  of  substitution  of  a  new 
trustee  granted  in  a  trust  deed  to  the  bene- 
ficiary therein  is  a  power  coupled  with  an 
interest  and  is  not  revocable  by  the  death  of 
the  grantor.  Frank  v.  Colonial,  etc..  Mort- 
gage Co.   (Miss.),  4-54. 

Payment  of  taxes  by  mortgagee.  —  A 
mortgagee  who,  in  order  to  protect  his  liens, 
pays  taxes  on  the  mortgaged  property,  can- 
not, in  a  direct  suit  against  the  owner  of  the 
property,  recover  the  amount  paid,  but  can 
enforce  his  claim  for  such  amount  only  as 
part  of  his  mortgage  lien.  Stone  v.  Tilley 
(Tex.),  15-524. 

Fire  insurance.  —  When  a  mortgagee 
who  has  received  for  his  protection  an  as- 
signment from  the  mortgagor  of  a  policy  of 
fire  insurance  on  the  premises,  afterwards, 
for  reasons  satisfactory  to  himself,  assumes 
the  duty  of  obtaining  the  insurance  and  col- 
lects the  premiums  from  the  mortgagor,  it 
becomes  the  duty  of  the  mortgagee  to  see 
that  the  insurance  is  validly  placed,  and  for 
a  failure  to  perform  the  duty  and  a  result- 
ing loss  the  mortgagor  may  maintain  as- 
sumpsit and  a  foreign  attachment.  Boyce  v. 
Union  Dime  Permanent  Loan  Assoc.  (Pa.), 
11-934. 

10.  Discharge  of  Mortgage  by  Payment  or 

Tender. 

a.  Payment. 

To   bank  as   agent  for  mortgagee.  — 

When  the  holder  of  a  bond  secured  by  mort- 
gage transmits  the  papers  to  a  bank  "  with 
directions  and  special  authority  to  collect  the 
amount  due  and  to  remit  the  proceeds  "  to 
him,  payment  to  the  bank  satisfies  the  debt, 
regardless  of  what  subsequently  becomes  of 
the  money  or  of  the  papers.  Griffin  v.  Ers- 
kine  (la.),  9-1193. 
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Where  the  holder  of  a  bond  secured  by 
mortgage  forwards  the  papers  to  a  bank  for 
collection,  he  is  chargeable  with  kijowledge 
of  a  general  custom  on  the  part  of  banks  to 
receive  drafts  in  payment;  and  if  the  bank 
accepts  in  payment  a  draft  whieb  is  subsei- 
quently  paid,  the  bond  and  mortgage  are 
thereby  satisfied,  irrespective  of  the  disposi- 
tion which  the  bank  makes  of  the  draft  so 
received.    Griffin  v.  Erskiue    (la.),  9-1193. 

Who  may  make.  —  In  an  action  by  the 
purchaser  of  land  subject  to  a  mortgage  to 
compel  cancellation  of  the  bond  and  mprt- 
gage  on  the  ground  that  he  has  satisfied  the 
rnortgage  by  paypient  of  the  debt  to  a  bank 
appointed  by  the  mortgagee  as  his  collecting 
agent,  wliere  it  appears  that  prior  to  the 
payment  of  the  bond  the  plaintiff  paid  the 
interest  to  the  bank,  and  that  such  payment 
was  fully  ratified  by  the  mortgagee,  the 
mortgagee  cannot  claim  on  appeal  that  the 
plaintiff  has  failed  to  show  such  an  interest 
in  the  land  as  entitled  him  to  satisfy  the 
bond,  especially  if  this  contention  was  not 
made  in  the  trial  court.  Griffin  v.  Brsklne 
(la.),  9-1193. 

Payment  by  mortgagor  after  sale  of 
equity  of  redemption.  —  Payment  of  a 
inortgage  by  the  inortgagpr,  after  thg  eifecu- 
tion  gale  of  hi§  equity  pf  redemption  subject 
to  t]ie  niortgage,  (Jp^s  npt,  uiiIbss  the  iiiortr 
gagor  sp  intends,  extinguish  the  mprtgage  as 
between  hipi  and  the  purchaser  at  the  exgcU' 
tion  sale,  but  tbe  mortgagor  is  entjflfid  to  be 
subrogated  to  the  rights  of  the  morjigagae 
under  the  mortgage.  Parsons  v.  Urje  (Mq.), 
10-278. 

il^pplication  of  insurance  inoney.  — 
A  mprigagee,  wbo  receives  money  on  a  fife 
insurance  policy  procured  for  his  beiieftt  by 
the  mprtgfigOT,  must  hp]d  the  money  unfij 
some  part  pf  the  mortgage  debt  is  due,  wd 
must  thereafter  apply  the  money  to  ai}  ex- 
tingijisbpient  of  tfie  debt  as  fast  as  it  f^lls 
due,' |)ut  no  faster,  Thprp  t>.  Crotp  (Vt.), 
8-58. 

b.  Tender. 

Effect  of  tender,  —  The  lien  on  a  mort- 
gage is  not  discharged  by  the  mere  tender  of 
the  mortgage  debt  after  maturity,  the  only 
effect  of  the  tender  being  to  arrest  the  ac- 
crual of  interest  and  to  free  the  debtor  from 
future  costs,  and  if  the  mortgagor  desires  by 
his  tender  to  discharge  the  lien  he  must, 
when  it  is  not  accepted,  bring  his  suit  for 
redemption  and  pay  the  money  into  court. 
Dickerson  v.  Simmons   (N.  Car.),  8-361. 

Tender  ^efope  matnrity.  —  In  an  ac- 
tion to  foreclose  a  mortgage  it  is  no  defense 
that  the  mortgagor  tendered  payment  of  a 
part  of  the  mortgage  debt  before  maturity, 
and  tliat  the  tender  wsi^  refuse^,  puch  a 
tender  is  pot  a  legal  tender  within  the  mefin- 
ing  pf  section  ?3t5  of  th?  Civil  Code  of 
Sputh  Carolina  which  j-equires  the  satisfac- 
tion pf  mprtgages  on  paypient  or  legal  ten- 
der of  t^e  deht-  Pyross  V.  Fraser  ( S.  Car. ) , 
17-150. 

ll^uty  of  mortgagee  to  accept  tender. 
—  Where,  after  the  maturi^;y  of  a  mortgage 
debt,  the  principal  and  accrued  interest  are 


tendered  by  the  mortgagox's,  it  is  the  duty  of 
the  mortgagee  to  ijccept  the  mon^,  and  he 
has  no  right  to  impose  the  condition  that 
the  mortgage  shall  be  released  in  oj-der  that 
the  lien  may  be  extinguished  for  the  benefit 
of  the  purchaser  of  the  equity  of  one  of  the 
mortgagors,  whether  or  not  he  has  the  right 
to  refuse  to  assign  the  mortgage  to  the  mort- 
gagors.    Parsons  v.  Urie  (Md.),  10--27S. 

Keeping  tender  good.  —  A  mortgagor 
who  has  tendered  payment  of  a  mortgage 
debt  may  keep  his  tender  good  without  pay- 
ing the  money  into  court  if  he  keeps  hinlself 
ready,  able,  and  willing  at  all  times  to  pay 
the  (Jgljt,  except  JyJiere  there  is  a  st^,tuf;e  re- 
quiring the  payment  into  court,  or  where  he 
has  a  suit  pending  to  redeem  the  land  and 
the  suit .  has  the  effect  pf  disiiharging  the 
mortgage  Ijen.  Dickerson  v.  Simmons  (N. 
Car.),  8-361. 

Tender  by  stranger,  —  In  order  that  a 
tender  of  a  mortgaged  debt  at  the  time  and 
ip  the  manner  prescribed  ip  the  condjtion  of 
the  mortgage  shall  have  the  effect  of  extin- 
guishing the  Jien  of  the  mortgage,  it  must 
be  ipa(|e  hy  a  person  hav5pg  the  right  to 
make  it,  and  a  tender  by  a  ptranger  is  not 
sufficient.  Graffiin  v.  State,  use  pf  Ruckle 
(Md.),  7-1061. 

11.  Mekgeb  of  Mortgage  ;j5r  Pee. 

Fnrfil^as^  0*  mortg^ge^  pfpmise?  by 
movtg^gee,  r-  When  a  trust  deed  creditor 
buys  tjie  trust  subject  and  tajces  a  cpnvey- 
anop  therefor  frpm  hjs  debtor,  his  Jien  is  ppt 
thereby  so  merged  in  his  estate  as  to  make 
his  entire  estate  in  the  land  suhjept  to  an 
interveping  Jien;  equity  will  preserve  the 
trust  lifn  for  his  protection,  or  thp  prptec- 
tipp  of  his  grantee  potwithstandipg  he  nifjy 
'  have  executed  a  forpiaj  release  of  it.  S|ij|i- 
van  v.  Saunders   (W.  Va.),  19-480. 

12.    Equity    oe    Redemption. 
a.  Who  may  redeem. 

Tcns^nt  in  cpmmoi^,  —  A  teijapt  in  coip' 
pion  of  the  equity  of  re4eiupti6n  in  rpprt- 
gaged  lapd,  who  has  acqui|-ed  hjs  interest  in 
the  prpperty  sjnce  the  execution  pf  the  mort- 
gage, has  the  same  right  as  his  mortgagor 
pad  to  redeem,  to  pay  the  njortgage,  and  tp 
have  the  mortgage  eapceled,  Diek^rsop  f. 
Simmons   (N.  Car.),  8-36i.  ' 

Subsequent  incuml^ranoers,  —  Subse- 
quent incumbrancers  who  are  pot  made 
parties  to  the  suit  to  foreclose  ag^ipst  the 
original  mortgfigpr  can  claim  the  right  io 
redeem  w)thin  a  reasonable  time,  pickersop 
p.  Dpckwprth  (Ark.),'4-§46. 

IMaf^icd  woman,  -r-  Where  a  marped 
wpman  has  not  \>e^n  ma,de  a  party  to  pro- 
ceedings to  fprecjpse  a  moj-tgflge  pn  land  in 
whi^h  phe  has  an  jjichoatie  right  of  dower, 
she  may  maintain  an  action  to  redeem,  even 
though  her  husband  is  alive,  -  Mackenna  v- 
Fidelity  Trust  to.   (N.  Y.),  6-471. 

b.   Terms  of   redemption. 

Payment  of  judgmei^t  in  other  ac- 
tion. — ■  In   an   action  by  a   married  womatt 
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to  rertepjn  from  niortgag^  land  SQld  under 
ipreclftsijre  proceedings  to  whjcli  she  was  nof; 
a  flirty,  it  is  erroneous  tg  require  as  a  eon- 
^i^)pn  of  redemptiqi}  ihat  fh^  plaintiff  shall 
pay'  a  deficiency  judgnienj;  reop'vere^  ^gajnsfc 
lift  by  the  defendants  in  procee<iiiigs  brpughf 
by  them  to  forecjpse  a  mprlgage  qn  pthef 
land!     Mackenna   v.   Fidelity  Trust  Co.    (Jf. 

Y.),  6-471.  '  '  

Where  land  has  materially  increased 
in  value.  —  In  an  action  by  a  married 
woman  to  redeem  from  a  mortgage  land  sold 
unjier  foreclqsvjrs  proceedings  to  which  she 
was  not  a  party,  where  it  appears  that  she 
has  delayefj  seeking  relief  uijtjl  the  land  has 
materially  increased  in  valiie,  it  is  not  iijr 
equitable  for  thp  court  to  deny  redemption 
upon  condijii.on  that  the  foreclpsurp  purphager 
shall  either  release  the  plaintiff's  right  of 
dower  from  the  mortgage  or  pay  her  the 
value  of  her  inchp^te  right  of  dower  as  she 
may  elect.  Mackenna  v.  Fidelity  Tnjst  Co. 
(N.  Y.),  6-471. 

c.  Clogging  equity  of  redemption. 

]|^i^t^agBd  Ig^i   in  foreign  country. 

—  Thja  eq,uit^ble'  Tule  against  clogging  the 
figjfity  ,of  redefflption  of  a  mortgage  a-pplies 
tp  an  English  eontrgct  for  an  issue  of  deben- 
tures tfl  secure  a  Iftsin,  and  will  be  enforced 
against  a  cpfltractiug  party  in  the  jurisdic- 
tion although  the  floating  security  to  bie  cre- 
ated by  the  debentures  comprises  foreign  land 
where  the  clog  doctrine  i^  possibly  not  rec- 
ognized. British  Sp.  Africa  Co.  i;.  De  B^ers 
CoiisoL  Mines    ("Eng.),  "26-461.' 

13.    FOEECLOSUBE    Of    J^ORTGAGES. 

a.   Time  of. 

'yp^en  piT^cee^fngs  ^re  i^ot  ■preifi^i^jf.Te. 

—  jFor.eclosnre  prpceedings  are  not  prema- 
ture^ brougljt  wh/ere  th|e  priijeip.al  poie  prp- 
vi'des  for  the  payment  of  a  g^ven  anjpunt  ^t 
a  stated  future  date,  with  interest  thereon  for 
which  other  ftptes  Wi^re  giyep.  payable  semi- 
annually, and  also  provides  that  "  if  defajilt 
be  made  in  the  payment  of  any  interest  note 
or  ^ny  portion  thereof  for  the  space  of  ten 
days  after  the  same  becomes  diie  and  pay- 
able, then  all  said  principal  and  interest 
shall,  at  the  option  of  the  legal  holder  there- 
of, become  due  and  payable  without  further 
notice,"  and  the  mortgage  provides  for  the 
payment  af'the  debt  evidenced  by  the  princi- 
pal with  the  interest  accruing '  thereon,  ac- 
cording to  the  true  intent  and  meaning  of 
s,ai(J  nflte/'  ancl  th&  bill  ^'>^  foreclosure 
brought  by  the  holder  of  the  principal  note 
alleges  a  default  in  the  payment  of  interest 
ipa^  that  1^?  .c;9fl3plai;rjan^  ",exer,C;ises  th,e  jpp- 
ijon  g|ven  liim  in  and  by  tl?e  te^-,ms  ,of  s^id 
note,  and  her.eby  de^^ares  all  j;|i;iterest  a,nQ 
prin,cip,?.l'4ue  an<J  owing  to  hifll,  if  ^W.>  % 
the  torn?  of  aaid  notes,  dije  afl,(J  payahjie  ftt 
once."     Graham  i).  Fitts  (Fla.),  13-149. 

b.   BilJ   tp  fprec^flse. 
Necessary  aUegations.  —  Where  a  bill 
to   foreclose   a   mo'rtgage  is   brought   by   the 


orjgina]  payfiq  and  )j^Qif|gagee  a,gsi,iii!;f  tl}g 
original  debtor  and  mortgagor,  it  is  not  nee- 
ess^Cy ,  specifipiijly  fo  ailgge  tjiat  the  ppm- 
piainant  is  the  owner  of  the  Tjo^fi  ^^^  W^t' 
gMe,    Qr^ham  v.  Fitj:s"(Fla.),'  J3-149. 

In  ai)  action  to  foreclose  a  moft^^gfs  ina(],e 
ij^'i}if  form  of  a  deed  and  an  qptiop  agrpe- 
it^ent,  the  conaplaint  sho)il4  state  the  consid- 
eration for  the  indebtedjiess.  Chesney  v. 
Ches'ney  '(yt^h),  U-8qS. 

Defect^  ci^]^ed  ty  ani^wer.  —  Althpugli 
jfl,^t|ers  apt  fpifti}  ij}  an  answer  filefl  after 
i^fie  overruling  of  ^  de^nuvrer  piay  be  so 
gtfted  ^^  to  ppre  substantive  defects  in  thp 
Cpmpl^int,  3.  defective  complaint  for  thp  re- 
covery of  a  debt  and  the  forecjosijre  of  a 
piprtgage  i^  not  cnreji  by  an  ^nsifer  epntain- 
ing  no  a4niission  of  a  prespnt  infiBb^e4P*^?- 
Chesney  ti.  Chesney  (Ut?h),  1,4-835. 

c.  Evidence. 

Proof  pt  mortgagor's  title.  —  In  an 

action  brought  to  foreclose  a  mortgage,  in 
order  to  establish  a  groifnd  of  rpcpvery 
against  a  defendant  whq  does  not  cla^m  un- 
der i]ts  maker,  the  plaintiif  is  required  to 
show  that  the  mortgagor  had  title  to '  the 
property,  sp  that  the  mortgage  created  a 
lieij.     Cpoper  «.  5Rhea   (Kan.),  20-42. 

d.  Parties. 

Subsequent  incnmbrancers.  —  Subse- 
^ue"*  incumbrancers  are  necessary  parties  to 
a  suit  to  foreclose  a  firs(;  lien,  an4  if  tliey  be 
not  joined  their  rights  in  the  prbperty  will 
not  be  cut  of!  by  the  sale.  Diekjnson  v. 
Duckworth   (Ark.),  4-846. '     ' 

Nonjoinder  of  parties  haying  part 
interest.  —  lii  an  actionTo  foreclose  a  mort- 
gage a  defendant  having  only  a  part  interest 
in  (the  property  cannot  contend  that  there  is 
a  defect  of  parties  because  others  also  hav- 
ing an  interest  in  tlje  property  are  not  made 
defendants,  since  the  defendant  is  not  re- 
quired to  redeem  any  interest  in  thp  prop- 
erty except  his  own.  Philip  v.  Stearns  (S. 
Pak.),  U-IIOS. 

?P*ei!TeiJiition  of  particn.  —  Perscxns  hav- 
ing unexpired  contracts  with  a  lighting  and 
Jieating  company  for  furnishing  light  and 
heat  are  mere  contract  creditors  and  have  no 
snch  interest  in  a  suit  in  equity  for  the  foix?- 
elosure  of  a  trust  deed  given  by  the  company 
as  entitles  tjjera  to  intervene,  notwithstand- 
ing the  receiver  in  the  suit  has  notaiSed  the  11,1 
that  the  contracts  will  not  be  carried  wt. 
Wightman  v.  Evanston  Yaryan  Cb.  (111.),  3- 


e.  Defenses. 
(1)    In  genera). 

Frqdnction  of  mortgage  hy  defend- 
ant. — ,  The  introdijction  in  ev/dence  ^f  "tlie 
record  of  ^ '  mortgage  and  pf  th,e  assignment 
tljereof  maljes  put'  in  favor  of  the  aisignee 
who  is  sui;ig  oip  tjie  i^strijmerit  a  prima  fftde 
right  of  recovery  which  is  not  overcome  >y 
th^  int^odiiction  of  tfie  original  mortgage 
and  bop4  by  the  defendant  w!io  retains'^- 
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session  of  them.  Glymer  v.  Groff  (Pa.),  14- 
256. 

Failure  of  warranties  and  covenants 
in  deed  to  defendant.  —  In  an  action  to 
foreclose  a  purchase  money  mortgage  the  de- 
feiidanl  will  not  be  pei-hiitted  to  prove  fail- 
ure of  the  warranties  and  covenants  in  his 
deed  by  reason  of  a  prior  mortgage  on  the 
premises,  where  it  appears  that  such  prior 
mortgage  has  resulted  in  no  damage  to  him. 
Philip  «.  Stearns   (S.  Dak.),  11-1108. 

That  plaintiff  and  defendant  were 
hot  la-n-fnlly  married.  —  In  an  action  on 
a  mortgage  alleged  to  have  been  made  by  the 
plaintiff's  husband  to  his  attorney,  and  by 
the  mortgagee  assigned  to  the  plaintiff,  evi- 
dence tending  to  prove  that  the  plaintiff  and 
the  mortgagor  were  not  lawfully  married  has 
no  relevancy  to  the  plaintiff's  right  to  re- 
cover on  the  mortgage,  and  is  properly  ex- 
cluded.    Clymer  v.  Groff    (Pa.),   14-256. 

Connterclaim  for  payments  of  inter- 
est nnder  mistake.  —  In  an  action  to  en- 
force the  payment  of  a  promissory  note  se- 
cured by  a  mortgage,  tlie  payment  of  which 
has  been  assumed  by  the  mortgagor's 
grantee,  where  it  appears  that  the  mortgagee 
and  the  grantee  have  entered  into  an  agree- 
ment for  an  extension  of  the  time  for  the 
payment  of  the  mortgage  debt,  and  that  this 
agreement  is  invalid  because  entered  into  un- 
der the  mistaken  belief  that  the  grantee  ac- 
quired legal  title  to  the  property,  subject  to 
the  mortgage,  and  that  the  mortgage  is  valid, 
the  grantee  is  entitled  to  recover,  as  a  coun- 
terclaim, the  interest  paid  by  him  under  the 
agreement  for  extension.  Iowa  Loan,  etc., 
Co.  V.  Schnose   (S.  Dak.),  9-255. 

(2)    Statute  of  limitations. 

Suspension  of  running  of  statute.  — 

An  action  to  foreclose  a  mortgage  on  real 
property  is  an  action  in  personam  and  not 
in  rem,  and  therefore  it  comes  within  the 
provision  of  the  statute  of  limitations  sus- 
pending the  running  of  the  statute  during 
the  time  the  person  against  whom  a  cause  of 
action  has  accrued  is  absent  from  the  state. 
Colonial,  etc..  Mortgage  Co.  v.  Northwestern 
Thresher  Co.   (N.  Dak.),  8-1160. 

The  absence  of  a  mortgagor  from  the  state 
after  he  has  parted  with  the  title  to  the 
mortgaged  property  does  not  prevent  the 
statute  of  limitations  from  running  in  favor 
of  his  grantee  against  an  action  to  foreclose 
the  mortgage.  Colonial,  etc.,  Mtg.  Co.  «. 
Northwestern  Thresher  Co.  (N.  Dak.),  8- 
1160. 

Wliere  action  on  debt  secured  is  not 
barred.  —  An  action  to  foreclose  a  mort- 
gage on  real  property  is  a  remedy  distinct 
from  the  remedies  by  which  the  creditor  may 
enforce  the  personal  obligation  for  the  debt 
secured  by  the  mortgage,  and  therefore  it 
may  become  barred  by  the  statute  of  limita- 
tions even  though  an  action  on  the  debt  is 
not  barred.  Colonial,  etc.,  Mtg.  Co.  r.  North- 
western Thresher  Co.   (N.  Dak.),  8-1160. 

The  equitable  doctrine  that  mortgaged  land 
is  the  primary  fund  for  the  payment  of  the 
mortgage  debt  cannot  be  so  extended  as  to 


prevent  a  purchaser  of  the  lind  subject  td 
the  mortgage  from  setting  up  the  statute  of 
limitations  as  a  bar  to  an  action  to  foreclose 
the  mortgage,  even  though  the  mortgage  debt 
is  neither  discharged  nor  barred  as  against 
the  debtor,  and  though  the  land  passed  to 
the  purchaser's  grantor  subject  to  the  mort- 
gage. Colonial,  etc.,  Mtg.  Co.  v.  Northwest- 
ern Thresher  Co.    (N.  Dak.),  8-1160. 

f.  Attorney's  fees. 

Effect  of  stipulation  for.  —  A  provi- 
sion in  a  mortgage  that  in  the  event  of  fore- 
closure the  mortgagor  shall  be  charged  with 
a,  certain  percentage  of  the  mortgage  debt  as 
attorney's  fees  is  not  binding  on  the  court, 
but  it  may,  in  its  discretion,  allow  a  less 
sum.  Matheson  v.  Rogers  (S.  Car.),  19- 
1066. 

g.  Judgment. 

Deficiency  judgments.  —  There  can  be 
no  deficiency  judgment  on  foreclosure  of  a 
mortgage  unless  authorized  by  statute.  Brad- 
ley Engineering,  etc.,  Co.    (Wash.),  18-1072. 

Judgment  on  pleadings.  —  An  admis- 
sion in  an  answer  filed  after  a  demurrer  to 
the  bill  is  overruled  that  an  amount  less 
than  that  claimed  in  the  complaint  is  due 
does  not  warrant  the  entry  of  a  judgment 
for  the  amount  claimed.  Cheaney  v.  Chesney 
(Utah),  14-835. 

h.  Appeal  and  error. 

Property  sold  including  homestead.— 

The  appellate  court  will  not  declare  a  fore- 
closure sale  of  disconnected  parcels  of  land 
to  be  void  merely  because  the  premises  sold 
included  the  mortgagor's  homestead,  if  the 
record  does  not  show  that  the  mortgagor 
requested  or  demanded  that  the  property 
should  be  sold  in  separate  parcels  or  in  a 
manner  other  than  it  was.  Miller  v.  Trud- 
geon   (Okla.),  8-739. 

i.  Sale  on  foreclosure. 

Sale    en   masse    or   in   parcels.   —  The 

rule  requiring  the  sale  of  disconnected  par- 
cels or  pieces  of  land  to  be  made  separately 
on  an  execution  or  order  of  sale  on  a  mort- 
gage foreclosure  is  not  an  arbitrary  one,  but 
is  enforced  when  necessary  to  protect  the 
rights  of  the  debtor  and  to  insure  the  best 
prices  that  can  be  obtained  for  the  property. 
Miller  v.  Trudgeon  (Okla.),  8-739. 

14.  Sai.es  foe  Payment  of  Mobtgaqe  Debt. 

a.  Power  of  sale. 

Effect    of   death    of    grantor.   —   The 

power  of  sale  vested  in  a  trustee  in  a  trust 
deed  is  a  power  coupled  with  an  interest  and 
is  not  revocable  by  the  death  of  the  grantor. 
Frank  v.  Colonial,  etc..  Mortgage  Co.  (Miss.), 
4-54. 

Effect  of  nsnry.  —  The  power  of  sale  in 
a  mortgage  is  not  rendered  void  by  reason  of 
the  fact  that  the  debt  sought  to  be  secured  is 
infected  with  usury.  A  sale  under  the  power 
may  be  had  for  the  purpose  of  collecting  the 
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principal    and    lawful    interest    on   tlie    debt. 
Payton   r.  McPhaul    (Ga.),  11-163. 

Effect  of  invalid  sale.  —  An  invalid 
sale  made  by  a  substituted  trustee  under  a 
trust  deed  before  his  substitution  has  been 
recorded,  does  not  exhaust  the  power  of  such 
trustee  or  affect  the  validity  of  the  contract 
in  the  trust  deed.  In  such  a  case  the  trus- 
tee has  full  power  to  readvertise  and  sell 
again,  as  if  the  first  sale  Had  not  occurred. 
Polk  V.  Dale   (Miss.),  17-754. 

b.  Who  may  make. 

Substituted  trustee.  —  A  sale  by  a  sub- 
stituted trustee  under  a  trust  deed,  before 
his  substitution  as  trustee  has  been  recorded, 
is  void.     Polk  v.  Dale   (Miss.),  17-754. 

Attorney  designated  in  other  mort- 
gage. —  Where  a  first  mortgage  gives  a 
power  of  sale  to  the  mortgagee  or  his  at- 
torney, and  a  second  mortgage  of  the  same 
property  to  another  person  gives  a  power  of 
sale  to  the  mortgagee  or  his  attorney,  and 
the  attorneys  are  designated  in  the  respec- 
tive mortgages  and  are  different  persons,  the 
attorney  designated  in  the  second  mortgage 
cannot  sell  under  the  first  mortgage,  though 
that  mortgage  has  been  assigned  to  the  sec- 
ond mortgagee.  Stump  v.  Warfield  (Md.), 
10-249. 

c.  Notice  of  sale. 

By  advertisement.  —  There  being  in 
Georgia  no  statute  requiring  notice  to  bo 
given  by  the  mortgagor  to  the  mortgagee  of 
the  intention  to  exercise  a  power  of  sale  in 
a  mortgage,  when  the  mortgage  provides  only 
for  notice  iy  advertisement  in  a  given  man- 
ner, no  other  notice  than  such  advertisement 
is  necessary  to  the  validity  of  a  sale  under 
the  power.  Garrett  v.  Crawford  (Ga.),  11- 
167. 

d.  Time  and  place  of  sale. 

Regular  day  of  public  sales.  —  A  sale 
under  a  power  of  sale  in  a  mortgage  should 
be  made  on  a  regular  day  of  public  sales, 
unless  the  instrument  creating  the  power 
stipulates  that  the  sale  may  be  had  at  some 
other  time.  Garrett  v.  Crawford  (Ga.),  U- 
167. 

Conflict  betxreen  statute  and  trust 
deed.  —  Where  there  is  a  conflict  between 
the  statutory  place  of  sale  and  the  place  of 
sale  designated  in  a  trust  deed,  the  land 
must  be  sold  at  the  place  designated  by  the 
statute.  Such  conflict,  however,  does  not  in- 
validate the  trust  deed  as  a  whole,  or  affect 
any  of  its  provisions  other  than  that  as  to 
the  place  of  sale.  Polk  v.  Dale  (Miss.),  17- 
754. 

Effect  of  cbange  of  county  seat.  — 
Where  the  power  of  sale  in  a  mortgage  au- 
thorizes a  sale  "before  the  courthouse  door 
in  the  town  of  Isabella,  Ga.,"  and  subse- 
quently to  the  execution  of  the  mortgage, 
the  county  site  of  the  county  is  removed 
from  the  town  of  Isabella  to  the  town  of 
Sylvester,  a  sale  before  the  courthouse  door 
in  Sylvester  is  a  valid  execution  of  the 
power.     Payton  v.  McPhaul    (Ga.),   11-163. 
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e.  Conveyance  to  purchaser. 

Deed  signed  by  mortgagee  in  his 
own  name.  —  A  deed  by  a  mortgagee,  signed 
in  his  own  name,  but  purporting  to  be  in 
the  execution  of  the  power  of  sale  in  the 
mortgage,  is  a  good  execution  of  the  power, 
when  the  recitals  of  the  deed  are  suiBcient  to 
indicate  that  it  was  the  intention  of  the 
grantor  to  convey  in  behalf  of  the  mort- 
gagor, and  not  in  his  own  behalf.  Payton  v. 
McPhaul   (Ga.),  11-163. 

Deed  signed  by  attorney  in  fact  in 
his  owrn  name.  —  A  deed  signed  by  an  at- 
torney in  fact  in  his  own  name  is  a  good 
execution  of  the  power,  if  there  appears 
upon  the  face  of  the  deed  sufficient  recitals 
to  indicate  that  it  was  the  intention  of  the 
person  signing  the  deed  to  execute  the  same 
in  behalf  of  his  principal  and  not  in  behalf 
of  himself.  Garrett  v.  Crawford  (Ga.),  11- 
167. 

f.  Title  of  purchaser. 

Holder  of  mortgage  as  purchaser.  — 

A  mortgagor  cannot  be  heard  in  a  court  of 
equity  to  ask  for  cancellation  of  a  sale  un- 
der the  mortgage  on  the  ground  that  the 
property  was  purchased  for  the  holder  of  the 
mortgage  lien  unless  he  first  pays  or  offers 
to  pay  the  obligation  secured  by  the  mort- 
gage. First  National  Bank  •«.  Waddell 
(Ark.),  4-818. 

The  general  rule  is  that  the  mortgagee 
cannot  be  a  purchaser  at  his  own  sale  under 
the  power  in  the  mortgage,  but  a  purchase 
by  him  is  not  absolutely  void,  but  voidable 
only,  at  the  instance  of  the  mortgagor  or  the 
owner  of  the  equity  of  redemption.  A  pur- 
chaser at  an  execution  sale  subsequently  to 
the  sale  under  the  power,  the  execution  being 
based  on  a  judgment  rendered  after  the  exe- 
cution and  record  of  the  mortgage,  will  not 
be  allowed  to  impeach  the  purchase  by  the 
mortgagee  at  his  own  sale.  Payton  v.  Mc- 
Phaul  (Ga.),   11-163. 

Where  power  of  sale  has  been  extin- 
guished. —  While  a  power  of  sale  in  a 
mortgage  is  extinguished  by  the  payment  of 
the  debt  the  mortgage  was  given  to  secure, 
if  the  mortgagor  fails  to  have  the  satisfac- 
tion of  the  debt  entered  of  record,  and  a  sale 
is  thereafter  had  under  the  power,  one  who 
purchases  in  good  faith  and  for  value  at 
such  sale,  without  notice  of  the  fact  of  the 
satisfaction  of  the  debt,  will  be  protected  in 
his  title.  The  remedy  of  the  mortgagor,  un- 
der such  circumstances,  is  by  an  action  for 
damages  against  the  mortgagee  for  the  wrong- 
ful and  unauthorized  exercise  of  the  power 
Garrett  v.  Crawford   (Ga.),  11-167. 

Effect  of  statute.  —  A  legislature  has  no 
power  to  pass  a  retroactive  statute  making 
a  mortgage  of  a  life  estate  cover  the  fee,  and 
therefore  where  a  sale  under  a  mortgage, 
which  is  valid  only  as  to  the  mortgagor's  life 
estate,  is  made  by  the  mortgagee's  attorney, 
who  is  vested  with  the  power  of  sale,  the 
purchaser  is  not  equitably  entitled  to  have 
the  sale  treated  as  a  sale  under  a  prior  mort- 
gage covering  the  fee,  which  mortgage  vested 
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the  power  of  sale  in  a  dj^.eren^  attorney,  and 
which  was  assigned  by  tlie  senior  mortgagee 
to  the  junior  mortgagee  before  the  sale,  riot- 
withstanding  the  fact  that  there  is  a  statute 
validating  sales  under  mortgages  made  by 
persons  not  named  in  the  powers  of  sales. 
Stump  V.  Warfleld   (Md.),  10-249. 

Correction  of  mistake.  —  Equity  has 
jurisdiction  to  correct  a  mistake  in  the  de- 
scription of  land  sold  under  a  foreclosure  de- 
cree where  the  proof  is  ejear  and  no  lg..ches 
is  shown  ajid  the  rights  of  innQcen^;  third 
persons  have  not  infeWened,  even  though  tjie 
mistake  runs  through  the  entire  proceedings. 
Dillard  1-.  Jones   (111.),  11-82.  '    ' 

15.  Action  against  Strangee  fok  Causing 
Loss  OF  Lien. 

WJI^a^  is  pplb  a  dptpfi^.  -r-  Jt  is  ijo  d.e- 
fense  to  an  actipn  l)y  pioxtg^gees  ^igaijQst  a 
stranger  for  causing  the  loss  of  their  lieif 
upon  some  of  the  mortgagee!  property  that 
it  still  covers  an  amount  sufficient  to  secure 
the  payjUien^  .of  ^\e  mO|itgage  desbj.  Bank  of 
HavelQclct-.  Western  Union  Tel.  fJo.  (lU.  S-}, 
5-^15. 

MOTHER. 

Kiglius  and  IJabiMities  in  respect  to  children, 

see  Paeent  and  Child. 
Right  to  appoint  testamentary  guardian,  see 

Guaedian  and  Wabd,  i. 
Right    to    sue    for    abduction   of    child,    see 

Abduction. 


MOTIONS. 

Costs  on  motion,  see  Costs,  6. 

Effect  of  motion   as   contempt  of   court,   see 

Contempt,  1  i. 
MotioD  for  new  trial,  see  New  Trial,  3. 
Reconsideration,     see    Alimony    and     Suit 

Money,  2. 
Sufficiency  of  pleading  tested  by  motion  to 

dismiss,  see  Pleading,  3  h. 


MOTIVE. 

Absence  of  motive  as  eyidence  of  ipnocepce, 
see  Criminal  Lav,  6  q  { 5 ) . 

As  affecting  right  of  stockholders  to  inspect 
books,  see  CoBPOBATioisrs,  8  e    (.3)'. 

As  affecting  right  to  transfer  shares  of  stock, 
see  Corporations,  8  c. 

As  affecting  right  to  sue,  see  Actions. 

Cross-examination  of  defendant  to  show  mo- 
tive for  crime,  see  QBiftn^AL  L^w,  6  m 
(8). 

Definition,  see  Criminal  Law,  1. 

Inquiry  into  motive  for  enactment  of  ordi- 
nance, see  Municipal  Corporations,  5 
f  (1). 

Lawful  act  performed  with  bad  motive,  see 
Torts. 

^Materiality  of  motive  in  honoring  requi- 
sition, see  Extradition,  4  c. 


Jlptive  of  charjt?,ble  dopor,  see  CuAUptff^. 
Proof  of  njotive  for  Jjjirnijyg,  see  Ars«((,  ^. 
I'roof  of  njotive  iij  l^omicije  cases,  see  Homi- 
cide, 6  a  (5). 


MpTiyx!  poyn^u. 

Pegree  of  care  regiuired  19  u^ing  pl^etricjiy 
,as  ni.Q^iv§  powfiy^  see  St«eeT  R^lxtajcs, 
8  a   (2).     ' 


MOTOB  CTCI.es. 

See  MoTOB  Vehicles. 

MOTOSBIEN. 

Negligence  in  operating  street  cars,  see 
Stbeet  Railways,  8. 

MOTOB   TEHICI.es. 

7  -    -  -  - 

1.  Regulation    by    ^tat[;dte    ob    Obdi- 

NANCE^   1170'.'     '"      '" 

^.  In  general,  117D. 

b.  Validity,  1171. 

c.  Con^trucition^  11,72. 

2.  Rights  and  Duties  in  Use  of  High- 

ways, 1172.  '  ■       '^ 

a.  In  generaj,  1172. 

b.  When  horse  shows  fright,  1172. 

3.  Liability  ^oe  Acts  of   Chauffeur, 

"1173.  ■  '      "        ■         -  '    ^  ■ 

4.  Civil  A^ct^ons  foe  Injuries  ^y  Au- 

t,qm6bile^^  il??. 

5.  Geiminal  Liability  fob  Injubibs  by 

Automobiles,  1174.  ' 

6.  Actions   fob   Injubies   to   Automo- 

BltES,  11,7^. 

Death  caused  l?y  ne^ligejjit  .pperjitjon  ,of  a|ito- 
mobije,  see  HomiciDe,  4  b.      ' 

Exemplary  .damages  for  frightening  hprae, 
see  JOAfiAG^is,  4.  ,     .,; 

Expression  in  iitle  of  subject  of  statute  regu- 
lating subject  of  aut9njgljHes,  spe  Stat- 

,UTES,   3  b. 

^'^egligence  of  chauffeur  ,inj,j)vitable  to  p^- 
se^gers,  see  NBGLi^EriCE,  7\e"(2^. 

Permittiiig  use  of  cjity  sti;e«its  foy  autofnobile 
races,  see  ^teebts  ^i^d  HiGpwAY|i,  5  a. 

1.  Bequl^tiqn  s^  Statute  ob  .On^iNA^fCE. 
a.  In  general. 

^':ft%J'>i,tii,9P  ,of  ii^e  jv^hl^  cprjkain 
^■^T'^^fvy-  ~  Regfirdleis  of  ,\v,h^h^f  .the  use 
of  autofli'olJfleg' oji  >;he  -public, ji'jgh^aj. ji^  ^a 
Hjiisance,  ^.nd  ev^n  sjipposiiw  i^a-f,  aij)»mp- 
bile^  are  of  .the  .utjppst  .utifilty,"ti]jBr&  ]^,  'm 
Can^d^  some  legislative  aii^hqyjyty  ,w,ti,}oh  hfls 
power  to  prohibit  the  ,use  ,Qf  ^^tarngpilea  oP 
t'l.p  >igiiW;?f.s  ,0f  Siiincl?  ^jiwftrd  Js^ifld.  in 
re  Rogers    (,Can.),  ^p-L167.  .  ' 

As   tlie   constrijc,tf.op,  .je]j^i|-,  ,niaijagepj9ftfc 
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and  control  of  the  liiglj-^yaya  of  Prince  Ed- 
\^  ard  Island  are  matters  of  a  "  merely  local 
or  private  nature,"  which  are,  under  the 
British  Korth  America  Act  of  1867,  assigned 
exclusively  to  the  provincial  legislature,  the 
legislature  of  the  province  may  prohibit  the 
use  of  automobiles  upon  such  highways.  In 
re  Rogers   (Can.),  15-1167. 

The  fact  that  the  preamble  to  a  statute  en- 
acted by  such  legislature,  prohibiting  the  use 
of  automobiles  upon  such  highways,  declares 
tliat  the  prohibition  is  for  the  "  public  jn- 
ter^est "  and  for  the  "  safety  of  the  traveling 
piiblic,"  (Joes  not  indicate  that  such  statute 
trenches  upon  the  criminal  law,  the  power  to 
legislate  upon  which  is  vested  exclusively  in 
the  Dominion  Parliament.  In  re  Rogers 
(Can.),  15-1167. 

£l3EcInsion  froiu  certain  highways.  — 
In  certain  sections  of  Maine  such  as  Mount 
Desert  Island  and  the  vicinity  of  Bar  Har- 
bor, public  highways  have  been  constructed 
along  precipitous  mountain  sides,  through 
circuitous  defiles,  over  deep  ravines,  and  on 
the  very  edges  of  ocean  cliffs.  The  use  on 
such  ways  of  the  powerful,  swiftly  moving, 
and  dangerous  automobile  mjist  necessarily 
endanger  all  who  travel  thereon,  and  especi- 
ally those  who  ride  in  carriages  dfawn  by 
horses.  P.resuma|)ly  to  safeguard  the  people 
against  such  dangerous  conditions,  the  legis- 
lature decided  that  the  ordinance  in  the  cas,e 
at  bar  might  he  made.  It  seenjs  reasonable 
and  expedient,  but  as  to  that  the  judgment  of 
the  legislature  is  conclusive.  State  v.  Mayo 
(Me.),  20-512. 

Applicability  of  ordiii^ancc  regpilat- 
ing  hacks.  —  An  automobile  used  for  hirp 
is  a  vehicle  within  the  jpeaniug  of  ^.a  ordi- 
nance providing  that  "  vehicle?  for  hire,  seek- 
ing employment,  shall  not  stop  or  loiter  Jipop 
any  street,"  and  therefore  is  a  hack  within 
the  meaning  of  an  ordinance  providing  that 
every  licensed  vehicle  for  conveyance  of  pas- 
sengers shall  be  considered  a  hack.  Gassen- 
heimer  v.  District  of  Coluijihia  (D.  C. ),  6- 
920. 

b.  Validity. 

Justification   under   police   power.   ^ 

The  Missouri  statute  regjilating  the  opera- 
tion of  automobiles  on  the  public  highways 
of  the  state,  fixing  the  amount  of  license,  and 
prescribing  penalties  for  violation  of  the 
same,  is  not  a  special  law,  because  it  deals 
only  with  automobiles  and  does  not  attempt 
to  regulate  all  vehicles  using  the  public  high- 
ways, but  is  a  valid  police  regulation.  State 
V.  Swagerty   (Mo.),  11-725. 

Where  the  town  of  Eden,  under  express 
legisjative  authority,  passed  an  ordinance 
closing  to  the  use  of  automobiles  certain  pub- 
lic streets  in  that  town :  —  held  that  the 
Jsgislative  enactment  which  authorized  the 
plpaing  to  the  luse  of  ajitomobiles  such  streets, 
was  not  repugnant  to  any  constitutional  pro- 
vision, and  that  the  ordinance  was  constitu- 
tional.    State  V.  Mayo   (Me.) ,  20-512. 

Bight  of  city  tcf  regulate.  —  In  the 
absence  of  ;«tate  legislation  i.eoveHing  the  sub- 
ject exclfjsively,  expressly,  or  -by  implication, 


nn  ordinance  of  thp  pity  of  Philadelphia  regu- 
lating the  use  of  a,i.iito|n,obiles  and  sjinih'r 
couveyances  within  the  city's  limits  is  a 
-.iilid  exercise  of  the  city's  poiiver  to  J,pgisjate 
in  regard  to  the  Jise  pf  its  streets  for  tljp  pro- 
teption  and  safety  of  its  citizens.  Brazie^'  V- 
Philadelphia   (Pa.),  7-548. 

Conflict  bet'^een  stq^tute  an^  ordi- 
iiance.  —  fhe  Penusylyania'  statute  regulat- 
ing the  use  of  motor  vehicles  witliin  the  com- 
monwealth is  not  so  incompatible  with  an 
ordijiajicp  of  Vas  pity  of  Philadelphia  regu- 
lating the  use  of  automobiles  ^nd  similar 
conveyances  within  the  city  limits  as  to 
supersede  and  nullify  the  ordinance.  Brazier 
/■.Philadelphia   (Pa.),' 7-548. 

Imposition  speed  limit.  —  The  section 
of  the  Missouri  statute  regulating  the  opera- 
tion of  automobiles  on  the  public  highways 
of  the  state,  which  prohibits'  the  running  of 
automobiles  at  a  greater  rate  of  speed  than 
nine  miles  an  hour  upon  any  public  road  or 
highway  of  the  state,  does  not  depend  for  its 
validity  on  the  other  sections  of  the  act,  and 
such  section  is  not  Invalid  because  imposing 
on  automobiles  a  speed  limit  which  is  unrea- 
sonable and  which  does  not  apply  to  any 
other  vehicle.  State  v.  Swagerty  (Mo.),  11- 
725. 

The  Illinois  statute  regulating  the  speed 
of  automobiles  and  other  horseless  convey- 
ances upon  the  streets  and  highways  is  a 
police  regulation  and  is  not  unconstitutional 
as  class  legislation.  Christy  v.  Elliott  (Til.), 
3-487. 

A  city  ordinance  'limiting  the  speed  at 
which  automobiles  may  be  run  in  certain  por- 
tions of  the  city  is  not  rendered  invalid  for 
uncertainty  by  the  fact  that  it  makes  no 
provision  for  the  erection  of  signs  at  the 
points  where  the  areas  of  limited  speed  begin. 
Eiohman  v.  Buchheit   (Wis.),  8-435. 

It  cannot  be  said,  as  a  matter  of  law,  that 
a  city  ordinance  limiting  the  speed  of  auto- 
mobiles to  six  miles  per  hour  on  city  streets 
between  crossings,  and  to  four  miles  per  hour 
at  crossings  is  unreasonable.  Eichman  v. 
Buchheit   (Wis.),  8-435. 

■Reasonable  regulations  for  the  safety  of 
the  people  while  using  the  public  streets  are 
clearly  within  the  police  power  of  the  state, 
and  in  the  exercise  of  that  power  the  state 
may  regulate  the  speed  and  enact  other  rea- 
sonable rules  and  restrictions  as  to  the  use 
of  automobiles  upon  the  public  streets.  State 
V.  Mayo   (Me.),  20-512. 

Requiring  registration.  —  In  the  exer- 
cise of  its  power  to  render  its  streets  gafe 
for  the  traveling  public,  a  city  may  pass  a 
reasonable  ordinance  requiring  that  automo- 
biles and  other  motor  vehicles  shall  be  regis- 
tered and  numbered.  People  v.  Schneider 
(Mich.),  5-790. 

Requiring  display  of  number.  —  An 
ordinance  requiring  the  owners  of  automo- 
biles 'to  register  and  number  them  and  to  pay 
license  fees  for  the  numbers  furnished  by  'the 
city  is  not  unconstitutional  either  as  com- 
pelling the  automobile  owner  to  testify 
nn;aiust  himself,  or  as  depriving  him  of  prop- 
erty rights  without  due  process  of  law.    Nor 
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does  the  requirement  that  the  number  shall 
be  displayed  constitute  unreasonable  search. 
People  V.  Schneider  (Mich.),  5-790. 

Imposing  license  fee.  —  An  ordinance 
requiring  the  owners  of  automobiles  to  reg- 
ister and  number  them  and  to  pay  license 
fees  for  the  numbers  furnished  by  the  city, 
is  a  valid  exercise  of  the  city's  power  to  con- 
trol and  regulate  the  use  of  the  streets,  if 
the  speed  of  automobiles  cannot  be  regulated 
efl'ectually  otherwise,  and  the  licenses  are 
not  imposed  to  raise  revenue.  People  v. 
Schneider  (Mich.),  5-790. 

c.  Construction. 

Limiting   speed   at   crossings.  —  In  a 

city  ordinance  limiting  the  speed  of  automo- 
biles on  the  "  streets  "  of  a  city  and  at  "  cross- 
ings," the  word  "  crossings  "  refers  to  street 
crossings.  Eichman  v.  Buchheit  (Wis.),  8- 
435. 

Ordinance  regulating  standing  for 
hire.  —  Where  the  owner  of  automobiles 
kept  for  hire  permits  them  to  stand  in  front 
of  a  hotel  which  he  does  not  own,  at  a  place 
which  is  not  a  public  cab  stand,  he  violates 
an  ordinance  providing  that  "  vehicles  for 
hire,  seeking  employment,  shall  not  stop  or 
loiter  upon  any  street,  except  at  the  regular 
public  stands,"  though  he  maintains  an  office 
in  the  hotel,  and  though  he  hires  vehicles  to 
the  hotel  guests  as  well  as  to  the  public  gener- 
ally. Gassenheimer  v.  District  of  Columbia 
(D.  C),  6-920. 

'Wbo  may  be  punished  for  violation 
of  ordinance.  —  Under  an  ordinance  pro- 
viding that  vehicles  for  hire  shall  not  stop 
or  loiter  upon  any  street,  and  forbidding  the 
driver  of  any  such  vehicle  to  solicit  pas- 
sengers upon  the  streets,  either  the  owner  or 
the  driver  of  an  automobile  kept  for  hire 
may  be  punished  for  its  stoppage  or  loitering. 
Gassenheimer  v.  District  of  Columbia  (D. 
C),  6-920. 

Motor  cycles.  —  A  motor  cycle  is  a  motor 
vehicle  within  the  meaning  of  the  Michigan 
statute  which  requires  motor  vehicles  to  dis- 
play registration  seals  and  numbers,  and  de- 
fines the  term  "  motor  vehicles  "  to  mean  all 
vehicles  propelled  by  power  other  than  mus- 
cular power,  except  traction  engines  and  such 
motor  vehicles  as  run  only  upon  rails  or 
tracks.    People  v.  Smith   (Mich.),  16-607. 

2.  Rights  and  Duties  in  Use  of  Highways. 
a.  In  general. 

Character   as   dangerous   machine.   — 

An  automobile  is  not  per  se  a  dangerous  ma- 
chine. Steffen  v.  McNaughton  (Wis.),  19- 
1227. 

Right  to  use  highway.  —  The  owner  of 
an  automobile  has  the  right  to  use  the  high- 
ways of  a  state  provided  he  exercises  reason- 
able care  and  caution  for  the  safety  of  others 
and  does  not  violate  the  law  of  the  state. 
Christy  v.  Elliott   (111.),  3-487. 

The  employment  of  an  automobile  on  the 
highway  as  a  means  of  transportation  is  a 
lawful  use  of  the  i-oad;  and  if  it  results  in 


an  injury  to  one  traveling  by  another  mode 
the  driver  of  the  machine  cannot  be  held 
liable  for  injury,  unless  it  is  made  to  appear 
that  he  used  the  machine  at  a  time,  or  in  a 
manner,  or  under  circumstances  inconsistent 
with  a  proper  regard  for  the  rights  of  others. 
Mclntyre  v.  Orner  (Ind.),  8-1087. 

It  cannot  be  said  that  as  a  matter  of  law 
it  is  negligence  per  se  for  a  person  to  use  an 
automobile  as  a  means  of  conveyance  on  the 
highway.  Indiana  Springs  Co.  v.  Brown 
(Ind.),  6-656. 

Duty  to  exercise  care  and  caution.  — 
One  who  operates  an  automobile  on  the 
highway  owes  to  other  travelers  the  duty  of 
controlling  and  driving  it  carefully  so  as  to 
avoid  causing  needless  injury,  and  in  the 
performance  of  that  duty  is  bound  to  take 
all  precautions  which  reasonable  care  requires 
under  all  the  circumstances.  Indiana  Springs 
Co.  V.  Brown  (Ind.),  6-656. 

While  the  owners  of  automobiles  have,  sub- 
ject to  statutory  restrictions,  equal  rights 
with  the  owners  of  other  vehicles  to  use  the 
highways,  this  equality  of  right  imposes  a 
reciprocal  duty  of  managing  the  machine 
with  care  and  caution  to  avoid  causing  in- 
jury to  others  having  equal  rights.  Mcln- 
tyre V.  Orner   (Ind.),  8-1087. 

Duty  to  regard  rights  of  others.  — 
The  owners  of  automobiles  have  the  same 
rights  in  highways  as  the  drivers  of  horses 
and  those  traveling  by  other  vehicles,  but 
they  must  use  that  means  of  locomotion  with 
due  regard  for  the  rights  of  others,  and  the 
speed  of  the  machine,  its  size,  appearance, 
manner  of  movement,  noise,  and  the  like  may 
be  taken  into  consideration  in  determining 
the  degree  of  care  required  of  the  operator  of 
the  automobile.  House  v.  Cramer  (Iowa), 
13-461. 

Duty  of  pedestrian  to  look  and  listen. 
—  A  pedestrian  when  lawfully  using  the  pub- 
lic ways  is  not  required  to  be  continuously 
looking  or  listening  to  ascertain  whether  au- 
tomobiles are  approaching,  under  the  penalty 
of  being  presumed  negligent  if  injured.  Hen- 
nessey V.  Taylor   (Mass.),  4-396. 

Equal  rights  of  other  vehicles.  —  The 
driver  of  a  horse  and  the  driver  of  an  auto- 
mobile have  equal  rights  in  the  use  of  the 
highway,  and  each  ia  bound  to  use  ordinary 
care  to  avoid  receiving  or  inflicting  injury, 
the  question  as  to  what  constitutes  such  care 
being  dependent  upon  the  circumstances  of 
each  particular  ease.  Indiana  Springs  Co. 
V.  Brown   (Ind.),  6-656. 

b.  When  horse  shows  fright. 

In  general.  —  It  is  incumbent  upon  a 
person  driving  an  automobile  along  the  high- 
way to  take  notice  that  motor  cars  are,  as 
yet,  usually  strange  objects  to  horses  and 
are  likely  to  startle  the  animals  when  driven 
up  in  front  of  them  at  a  rapid  rate.  Mc- 
lntyre V.  Orner  (Ind.),  8-1087. 

Iilabllity  for  ordinary  noises.  —  There 
can  be  no  recovery  for  an  injury  resulting 
from  the  ordinary  noises  or  from  the  appear- 
ance of  an  automobile  which  was  not  being 
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run  at  an  excessive  rate  of  speed.    Eichman 
V.  Buchheit   (Wis.),  8-435. 

Duty  to  notice  horse.— It  it  no  justifioa- 
tion  for  u  failure  of  the  driver  of  an  auto- 
mobile to  look  ahead  and  observe  the  fright 
of  the  horse  drawing  an  approaching  car- 
riage that  it  is  necessary  for  liim  to  Iceep  liis 
eyes  and  attention  fixed  on  the  track  of  the 
road  to  enable  him  to  guide  the  machine  by 
the  carriage  safely  and  to  avoid  chuck  holes 
and  other  obstacles.  Melntyre  v.  Orner 
(Ind.),  8-1087. 

Duty  to  stop  or  slotr  dovrn.  —  When  it 
becomes  evident  to  the  driver  of  an  automo- 
bile that  his  machine  is  frightening  the 
horses  hitched  to  an  approaching  carriage, 
and  that  his  further  progress  will  increase 
the  peril  of  the  persons  in  the  carriage,  it  is 
his  duty  to  stop  or  at  least  check  up,  irre- 
spective of  whether  the  occupants  of  the  car- 
riage are  guilty  of  negligence.  Melntyre  v. 
Orner   (Ind.),  8-1087. 

Where  a  driver  of  an  automobile  on  the 
highway  sees,  or  by  the  exercise  of  reason- 
able caution  could  see,  that  the  horses  draw- 
ing an  approaching  carriage  are  unmistak- 
ably frightened  and  are  forcibly  crowding  off 
of  the  road,  ordinary  care  requires  him  to 
slow  up,  stop  his  machine,  or  do  whatever  is 
reasonably  required  to  relieve  the  persons  in 
the  carriage  from  their  perilous  situation. 
Melntyre  v.  Orner   (Ind.),  8-1087. 

Under  the  Illinois  statute  requiring  the 
driver  of  an  avitoniobile  to  stop  a  machine 
whenever  it  appears  that  a  horse  is  about 
to  become  frigiitened,  it  is  not  necessary  that 
the  driver  of  the  horse  signal  to  have  the  au- 
tomobile stop.  Christy  v.  Elliott  (111.),  3- 
487. 

The  requirement  of  section  2  of  the  Illinois 
statute  regulating  the  speed  of  automobiles 
tiiat  an  automobile  shall  be  brought  to  a  stop 
whenever  it  shall  appear  that  any  horse  is 
about  to  become  frightened  makes  it  the  duty 
of  an  automobile  driver  to  stop  a  machine 
whenever  it  may  appear  to  him,  by  the  exer- 
cise of  reasonable  diligence  upon  his  part, 
that  a  horse  is  about  to  become  frightened. 
Christy  r.  Elliott  (111.),  3-487. 

It  is  the  duty  of  the  driver  of  an  automo- 
bile on  the  highway  to  stop  or  slow  down 
when  he  sees  that  is  the  only  way  in  which 
he  can  avoid  injury  to  another  traveler  whose 
horse  has  taken  fright  at  his  automobile. 
Indiana  Springs  Co.  v.  Brown    (Ind.),  6-656. 

Duty  to  stop  engine.  —  The  driver  of 
an  automobile  propelled  by  an  explosive  en- 
gine is  not  guilty  of  negligence  causing  the 
runaway  of  a  team  of  horses  by  reason  of 
the  fact  that  he  stops  his  automobile  near 
where  the  team  is  hitched,  without  stopping 
the  engine,  if  the  evidence  shows  that  the 
team  escaped  almost  immediately  upon  the 
stoppage  of  the  automobile,  and  it  does  not 
appear  that  he  saw  or  could  have  seen  the 
team  in  time  to  have  stopped  the  explosions 
cf  the  engine  in  time  to  have  avoided  the  ac- 
cident.    House  V.  Cramer    (Iowa),  13-461. 

The  Michigan  statute  providing  that  the 
operator  of  any  automobile  or  motor  vehicle 


on  any  public  highway  "  when  signaled  by 
the  driver  of  any  vehicle  propelled  by  horses 
shall  stop ''  said  automobile  or  motor  vehicle 
uutil  the  other  vehicle  shall  have  passed, 
does  not  impose  upon  the  driver  or  operator 
of  an  automobile  on  a.  public  road  or  street 
tlie  absolute  duty,  upon  signal,  to  stop  the 
motive  power  of  this  vehicle,  in  addition  to 
stopping  the  vehicle  itself.  Whether  the  fail- 
ure to  stop  the  motive  power  of  the  vehicle 
is  negligence  must  be  determined  by  the  cir- 
cumstances of  each  case.  Mahoney  v.  Max- 
field   (Minn.),  12-289. 

3.  Liability  foe  Acts   of  Chauffeur. 

Acts    in     course    of    employment.    — 

Where,  in  an  action  against  the  owner  of 
an  automobile  to  recover  for  injuries  in- 
flicted upon  the  plaintifl'  by  being  struck  by 
the  machine,  it  appears  that  the  defendant's 
chauffeur  received  permission  to  use  his  mas- 
ters car'  for  a  few  minutes  to  take  some 
things  to  the  house  of  a,  fellow  servant  and 
at  the  request  of  the  daughters  of  the  latter 
took  them  for  a  ride,  and  in  doing  so  struck 
and  injured  the  plaintiff,  a  finding  by  the 
jury  that  the  chauffeur  was  acting  within  the 
general  scope  of  his  employment  at  the  time 
of  the  accident,  and  that  the  defendant  has 
rot  proved  that  the  accident  did  not  happen 
through  the  chauffeur's  negligence,  is  suffi- 
ciently supported  by  the  evidence,  in  view  of 
a  statute  regulating  the  speed  and  operation 
of  motor  vehicles,  making  the  owner  liable 
for  any  violation  of  the  act,  and  castinfr  on 
him  the  burden  of  relieving  himself  of  lia- 
bility for  an  accident  occasioned  by  his  ma- 
chine.    Mattel  r.  Gillies   (Ont.),  12-970. 

Acts  not  in  course  of  employment.  

In  an  action  against  the  owner  of  an  auto- 
mobile for  injuries  caused  by  the  running  of 
the  machine,  it  is  essential  to  a  recovery  that 
it  shall  be  made  to  appear  that  the  accident 
occurred  while  the  person  in  charge  of  the 
automobile  was  using  it  in  the  course  of  his 
employment  and  on  his  master's  business. 
Proof  that  the  plaintiff  was  run  down  by  the 
automobile  in  a  frequented  street  of  tlie  city 
after  nightfall,  that  the  machine  was  at  the 
time  occupied  by  four  persons,  one  being  the 
driver  whose  identity  was  established,  and 
that  the  machine  was  registered  in  the  name 
of  the  defendant  as  the  owner,  does  not  make 
out  a  case  suflRcient  to  warrant  a  recovery 
Lotz  V.  Hanlon   (Pa.),  10-731. 

4.  Civil  Actions  for  Injuries  by 
Automobiles. 

Burden  of  proof.  —  Under  section  18 
or  the  Ontario  Motor  Vehicles  Act,  where  anv 
loss  or  damage  has  been  incurred  or  sus"- 
tamed  by  a  person  by  reason  of  a  motor  vehi- 
cle on  a  highway,  the  onus  is  imposed  on  the 
owner  or  driver  of  proving  that  the  loss  or 
damage  did  not  arise  through  his  negligence. 
Melntyre  r.  Coote  (Can.),  16-395. 

Charge  of  court  as  to  burden  of 
proof.  —  In  the  absence  of  a  request  for  a 
more  specific  charge  as  to  the  burden  of  prov- 
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iiig  negligeiicS  on  the  pari  of  the  defendant 
aiid  due  care  oil  the  part  of  the  plaintiff  in 
aji  action  for  personal  ilijuries  caused  by  the 
reckless  operation  of  an  automobile  in  viola- 
tion of  the  statute,  it  is  sufficient  for  the 
court  to  charge  the  jury  as  follows:  "A 
failure  to  comply  with  the  statutory  pro- 
vision, from  which  injury  results,  gives  a 
cause  of  actioYi  to  the  person  injured,  if  his 
own  negligence  did  not  materially  contribnte 
to  his  injuries.  .  .  .  The  elements  in  such 
cause  of  action  are  a  finding  by  you :  ( 1 ) 
that  there  has  been  proted  a  breach  of  some 
one  of  those  statutory  requirements  on  the 
part  of  the  defendant  ...  ;  (2)  that  such 
bleach  of  the  requirements  of  the  statute  re- 
sulted proximately,  directly,  in  the  accident 
to  the  plaintiff;  (3)  that  the  plaintiff's  own 
negligence  did  not  essentially  or  materially 
contribute  to  the  accident."  Wolfe  v.  Ives 
(Conn.),  19-752. 

Competency  of  witness  as  to  speed.  — 
An  adult  person  of  reasonable  intelligence 
and  ordiiiary  experience  in  life,  who  just  be- 
fore an  accident  observed  the  passing  auto- 
mobile, the  rapid  speed  of  which  is  claimed 
to  have  caused  the  accident,  is  presumably 
capable,  without  proof  of  further  qualifica- 
tion, to  express  an  opinion  as  to  how  fast 
such  automobile  was  going.  Wolfe  v.  Ives 
(Conn.),  19-752. 

Contributory  negligence.  —  In  ah  ac- 
tion to  recover  damages  for  personal  injuries 
sustained  by  a  plaintiff  in  consequence  of  the 
frightening  of  his  horses  by  the  defendant's 
automobile,  an  averment  in  the  declaration 
that  an  earlier  hour  on  the  day  of  the  acci- 
dent the  defendant's  automobile  had  passed 
the  plaintiff's  carriage  and  greatly  frightened 
his  horse  does  not  justify  the  court  in  pre- 
suming that  it  was  contributory  negligence 
for  the  plaintiff  to  fail  to  jump  out  of  his 
carriage  upon  the  second  approach  of  the  au- 
tomobile.    Mclntyre  v.  Orner  (Ind.),  8-1087. 

Questions  for  tlie  jury.  —  In  an  action 
against  a  city  and  the  participants  in  an 
automobile  race  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  while 
witnessing  a  race,  where  it  appears  that  the 
race  was  held  in  a  city  street  by  virtue  of 
express  permission  granted  by  the  city  with- 
out lawful  authority,  it  is  for  the  jury  to  de- 
termine whether  the  contest  as  conducted 
was  so  dangerous  as  to  be  in  fact  a  nuisance 
within  the  medfling  of  the  statute  defining 
nuisances,  whether  the  defendants,  or  any  of 
them,  were  guilty  of  negligence  in  the  man- 
agement of  the  race,  and  whether  the  plain- 
tiff was  guilty  of  contributory  negligence. 
Johnstin  v.  New  York  (N.  Y.),  9-824. 

In  an  actibn  to  recover  damages  for  in^ 
juries  to  pei'son  d,nd  property,  alleged  to 
have  resulted  froiil  negligence,  where  the 
evidence  Shows  that  the  defendant,  the  oWner 
of  £l  bright  red,  ailtomdbile,  was  drivihg  to 
a  Village,  intfending  to  stop  at  a  hotel  there 
and  have  dinner;  that  on  arriving  at  the 
iobt  of  d  hill  he  found  it  impracticable  to 
moiirit  the  Same  in  his  car,  o<ving  to  the 
condition  of  the  road,  ftnd  so  di'ew  the  car 
up  at  the  aide  of  the  road,  about  two  feet 


from  the  traveled  part,  and  loclvcd  it,  as 
required  by  the  Ontario  Motor  Vehicles  Act, 
and  took  the  key  with  him,  and  went  to  the 
hotel,  rema:ining  thert  about  three  hoiirsj 
that  while  the  car  was  in  such  posftion,  the 
plaintiff  drove  down  the  hill,  arid  -When  be 
was  about  twenty  rods  from  the  car  his  horse 
caught  sight  of  it  and  showfed  signs  of  fright; 
that  the  plaintiff,  notwithstanding  his  horse's 
actions,  drove  him  on  about  a  rod,  \then  he 
again  showed  fright;  that  the  jplaintiff  still 
urged  him  on,  and  when  within  a  rod  and  a 
half  of  the  car  he  showed  an  incHnatidh  to 
leave  the  road,  and,  on  the  plaiittiff  pullihg 
him  back,  wheeled  round  and  ufiset  the  car- 
riage; and  where  there  is  also  evidence  that 
the  car  could  have  been  driven  to  a  ^ard  of 
another  hotel  some  six  hundred  feet  awSy, 
the  question  of  defehdaint's  negligence  is  un- 
reasonably obstructing  the  highway  is  prdp- 
erly  submitted  to  the  jury,  and,  fhereforei  a 
finding  by  the  jury  in  the  plaintift's  favor 
will  not  be  disturbed.  Mclntyre  v.  Coote 
(Can.),  16-395. 

5.     CEIMINAI,      liABILITT      FOB      INJURIES     BY 
AUTOMOBItES. 

Death  caused  by  negligent  operation 
as  manslaugbter. — One  who  wilfully  drives 
an  automobile  in  a  public  street  at  a  rate  of 
speed  or  in  a  manner  expressly  forbidden  by 
statute,  and  thereby  causes  the  death  of  an- 
other, or  one  who,  with  reckless  disregard 
for  the  safety  of  others,  so  negligently  drives 
an  automobile  in  a  public  street  as  to  cause 
the  death  of  another,  is  guilty  of  criminal 
homicide.  State  v.  Campbell  (Conn.).  18^ 
237. 

Instructions.  —  There  is  no  prejudicial 
error  in  charging,  in  a  prosecution  for  man- 
slaughter by  the  negligent  running  of  an  au- 
tomobile, that  "  on  a  public  and  traveled 
highway  no  traveler  has  a  right  to  assume, 
at  any  time  or  under  any  conditions,  that 
others  are  not  also  abroad,  as  justification 
for  a  line  of  conduct  that  would  amount  to 
recklessness,  if  he  had  knowledge  that  an- 
other was  approachingj"  where  it  is  clear 
that  under  the  circumstances  of  the  case  the 
defendant  could  not  have  assumed  that  there 
^vould  be  no  one  on  the  highway  at  the  time 
and  place  of  the  accident.  State  v.  Camp- 
bell  (Conn.),  18-237. 

G.  Actions  fob   Injuries   to  Automobiles. 

Failure  to  register  as  defense.  —  The 

owner  of  an  automobile  may  recover  for  in- 
juries to  it  caused  by  defects  in  a  highway, 
though  he  has  not  registered  the  automobile 
as  required  by  the  Connecticut  statute  (Pub. 
Acts  1907,  c.  221)  which  prescribes  a  tienalty 
jts  the  only  consequence  of  violating  its  pro- 
visions. Hemming  v.  New  Haven  (Cotth.), 
iS-240. 


MOVABIE   BOOTfi. 

3Iovable    booth    aS    hbuse,    see    iGrAMlNG   AND 
Gaming  Houses,  2. 
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iiiiiJiiitAiiidiiSixtis. 

See  EQtjfTY,  3. 

Bill  for  distribution  of  assets  of  eoKjoration 

i6  Ua^e  pflrt  Hi  sidc'k  declared  neiilibus, 

see  CoBPORAii6"NS,  10  e. 

MlTI<TIPI.lt!ITir   6±   kVTti. 

Bill  for  injlinetib'ii  to  ^revelit  niiiltiplieiiy  bi 
suits,   Sfee  iNJ^jNtiTIDNS,  3   c    (1). 

Grduiid  fdr  e(itiltablfe  rfelirif,  see  EcjutiT,  S!  c. 


MUNICIPAI.   AID. 

Limitation  of  actions  on  miinl(!i|iSl  Sid  bonds, 
sfee  LiMiTATioN  OP  Actions,  3. 

Right  of  railroad  to  teCfeive  municipal  aid, 
see  Eaiiboads,  5  a. 


MUNICIPAI.   CONTRACTS; 

i^ower  of^  city  to  make  contracts  to  supply 
anotiier  city  with  water,  see  MunicipaI; 

COBPOBATIONSi  4   d. 

MtHridiFAt  c0&p6RATi6irS. 

1.  NAlrtiBi;,  Cbea*icw,  And  Di^sciLtiTioiJ', 

1176. 

2.  dHABTEB,    1177. 

3.  TtBHITGBIAX  ISIMITS,    1177. 

i.  PbwESs  AJfD  DutifeS,  1178. 
a.  In  general,  1178. 
k  eiasse§  df  powers,  1178.    , 

c.  TWritclriil  liinifatidhs,   1178. 

d.  Police  power,  1179.  , 

(1)  Delfegatiott      to      muliifcii)al 

corpdratldils,  1179. 

(2)  How  exfei-eisfed,  1179. 

(3)  Pkrtieulat  iiiStanees  tif  A- 

ercise  of  ptiW^i,  1179. 

e.  MiscellaHtioii^  powferS,  1180. 

5.  Ordinances  and  RESOLUT;rQNs,  1181. 

a.  when  resolution  i^  suSSeient,  1181. 

b.  Nature  and  adoption,  1181- 

c.  Evidencej  1181.- 

d.  Actions  to  tes£  validity,  1181. 

e.  Applicability  to  state,  118li 

f.  Validity,  1181. 

(1)  In  general,  1181. 

(2)  Miscellaneous  cases,  1182. 

g.  Construction,  llSS. 

n.  Prosecution  for  violation,  1183. 

6.  APPfiOPBIATIONS)    1183. 

7.  Municipal  ContbActS,  1186. 

a.  Validity  in  general,  1186. 

Jr.  Be&ses     of     muni(Jipal     pTd|>erty, 

1186. , 
c.  Iiidid^ts  of  municipal  ebiltradts, 

1187. 
i.  Cdfltrkcta    ttbridgitg;    dt    testfiM- 

Jiig  ihuniciffal  powers,  1187. 
e.  AwaJding  eontraatSj  11 87. 

(1)  111  general,  11 87. 

(2)  AdV^rli^Bniellts     fdr     bids, 

1188. 


( 3  i   Cont('acts  .  calling    for    use 
of  patented  artiolea,  1188. 

f.  Injunction     restrain  in  i;     perform- 

ance, il89. 

g.  Actions  by  inhabitants.  Il89. 

8.  Indebtedness,  1189. 

a.  Power  to  incur  in  gfeneral,  1189. 

b.  Constitutional  and  statutory  limi- 

tations, 1190. 

c.  Elections   authorizing  creation   of 

debt,   1190. 

d.  Bills  and  notes,  1191. 
c.  Bonds,  1191. 

(1)  In  general,  1191. 

(2)  Contents   aiid  terms,    1192. 

(3)  Provisions      for      payment, 

1192. 

(4)  Rights  of  transferees,  1192. 

9.  MtJNiciPAL  TtfBTS,  1193. 

a;  PtiWJd  or  g'overnmeiital  functions 
ot  duties,  1193. 

b.  PriVstte,  lotal,  oi-.  eorpiorate  fune- 

tioita  dt  duties,  1194. 

(1)  In  general,  1194. 

(2)  Coiistruction,    maintenance, 

aiid     repair     of     sewers, 
1195. 

c.  Torts  of  officers,  agents,  employees, 

and  servants,  1196. 

d.  Liability    for     damage     done    by 

mobs,.  1196. 

e.  VWti  i)ir'es  acts,  1197. 
i.  Notice  of  claiin,   1197. 

10.  Cbiminal  Liability,  1197. 

11.  Estoppel  of  Municipality,  1198. 

12.  Councils,  1198. 

a.  In  general,  1198. 

hi  Membership,  1198. 

c.  Compensatidil  of  members,  ll98. 

d;  SleefcingSi  1198. 

13.  Officees  and  Employees,  1199. 

14.  Civil  Seevice  Rules,  1200. 

15.  Fires  and  Fire  Departments,  1201. 

16.  LeoislATivE    Control   Of   Municipal 

COSP'oSATiONfe,   1201. 
i7.  Actions     against     Municipalities, 
l^Oi. 

Accfepiaftce  of  drdinahee  as  contract,  see  GrAS 
and  Gas  Companies,  2. 

Atiiidh  for  violation  of  ordinance  as  civil  pro- 
ceeding, see  Actions. 

Arrest  Ttithoui  warrant  for  violation  of 
ordinance,    see    Akrest,    2    b. 

AssSSsinents  for  Ideal  improvements,  see 
^Special  or  Local  AssESSMfiiiiTS. 

Cdiripfellihg  repait  of  sii-efets,  see  Mandamus, 

CoiiktrUdtion   arid   Ownership    of   street   rail^ 

.,  ^  ,  wajTS,  see  Street  tlAitwAYS,  2. 

Cditlact  pursuant  to  statutory  right  of 
town  to  ,  purch^ise  fjroperty  as  within 
stattlte  6i  fraiids,  see  Frauds,  Statute 
OF,  4  a. 

Cfdritrsici  with  water  cdihpanies  for  fire  pro- 
tection, see  Waters  and  Wateb- 
coURsis,  4  c. 

Delegation  of  legislative  power  to  munici- 
palities, see  Intoxicating  LIquors,   1. 
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Discharge  of  water  from  street  on  abutting 
lands,  see  Watebs  and  Watebcoubses, 

2  b. 

Duty  to  care  for  sick  persons,  see  Hospitals 
AND  Asylums,  1  b. 

Enforcement  against  municipality  of  tax  on 
municipal   securities,   see  Taxation,   7. 

Enjoining  enforcement  of  ordinances,  see  In- 
junctions, 2d  (3). 

Enjoining  passage  of  ordinances,  see  In- 
junctions, 2  d  (2). 

Governmental  functions,  see  Health,  2  a 
(3). 

Grant  of  franchise  as  contract,  see  Gas  and 
Gas  Companies,  2. 

Health  regulations,  see  CoNSTrruTiONAL 
Law,  5  e. 

Judicial  notice  of  ordinances,  see  Evidence, 
1  a. 

Keeping  explosives  in  city  as  nuisance,  see 
Explosions  and  Explosives,  1  b. 

Liability  for  causing  death  by  wrongful  act, 
see  Death  by  Weongful  Act,  7. 

Liability  for  flood  caused  by  discharging 
sewer  into  stream,  see  Watebs  and 
Watebcoubses,  3  b  (1). 

Liability  for  maintenance  of  hospital  for  con- 
tagious diseases,  see  Hospitals  and 
Asylums. 

Limitation  of  actions  on  municipal  obliga- 
tions, see  Limitation  of  Actions, 
4  a   (2)    (a). 

Necessity  of  pleading  ordinance  relied  on  as 
evidence    of    negligence,    see    Pleading, 

3  a. 

Ordinances  confiscating  dead  animals,  see 
Constitutional  Law,  9  b. 

Ordinances  in  conflict  with  statute,  see 
Motor  Vehicles,  1  b. 

Ordinances  limiting  hours  of  labor,  see 
Labob  Laws,  1  b. 

Ownership  of  waterworks,  see  Watebs  and 
Watebcoubses,  4  e. 

Power  of  adjoining  municipalities  to  con- 
struct sewer  for  joint  use,  see  Special 
ob  Local  Assessments,  2. 

Power  of  governor  to  pardon  person  con- 
victed of  violating  municipal  ordinance, 
see  Pabdon,  Repbieve,  and  Amnesty,  1. 

Power  of  municipal  officers  respecting  liquor 
licenses,  see  Intoxicating  Liquoes,  4  e. 

Power   to   define  nuisances,   see   Nuisances, 

1  a. 

Power  to  grant  exemption  from  taxation,  see 

Taxation,  12. 
Power  to  impose  license  taxes,  see  Licenses, 

2  b. 

Power  to  lease   street   railways,   see  Steeet 

Railways,  2. 
Power  to  legalize  nuisance,   see  Nuisances, 

4  d. 

Power  to  regulate  and  control  street  rail- 
ways, see  Steeet  Railways,  6. 

Power  to  regulate  automobiles,  see  MoTOB 
Vehicles,  1  b. 

Power  to  regulate  cemeteries,  see  Ceme- 
teeies,  4. 

Power  to  regulate  liquor  traflSc,  see  Intoxi- 
cating Liquoes,  3  c  (2). 

Power  to  regulate  price  of  gas,  see  Gas  and 
Gas  Companies,  4. 

Powers  and  duties  of  municipality  with  re- 


spect to  streets,  see  Stbeets  and  High- 
ways, 3. 

Prohibiting  animals  in  streets,  see  Ani- 
mals, 4. 

Punishment  for  violating  ordinances,  see 
Ceiminal  Law,  7  a  (1). 

Regulating  disposal  of  garbage,  see  Health, 
2  a   (2). 

Regulation  of  bill  boards,  see  Advebtise- 
ments. 

Regulationi  of  telephone  companies,  see  Tele- 

GBAPHS  AND  TELEPHONES,  5. 

Regulation  of  water  supply,  see  Watebs  and 
Watebcoubses,  4. 

Regulation  of  traffic  on  streets,  see  Hawkebs 
AND  Peddlees. 

Remedy  for  usurpation  of  franchise,  see  Quo 
Waebanto,  3. 

Right  of  municipal  council  to  appeal  from 
order  in  mandamus  proceedings,  see 
Appeal  and  Ebeoe,  5  a. 

Right  of  municipality  to  appeal  from  acquit- 
tal for  violation  of  ordinances,  see  Ap- 
peal and   Ebbob,   2  b. 

Right  to  enforce  contract  for  location  of 
railroad  machine  shops,  see  Railboads, 
4  d. 

Right  to  maintain  wharf  in  navigable  waters, 
see  Whabves. 

Right  to  plead  statute  of  limitations,  see 
Limitation  op  Actions,  6  a   (1). 

School  district  as  municipal  corporation,  see 
Schools,  1. 

Singleness  of  subject  of  statute  granting 
municipal   charter,   see   Statutes,  3  b. 

Special  limitation  of  actions  against  munici- 
palities for  personal  injuries,  see  Limi- 
tation op  Actions,  3. 

Specific  performance  of  contracts  of  munici- 
pality, see  Specific  Pebfobmance,  3  f 
(14). 

Statute  of  limitations  as  applicable  to 
municipality,  see  Limitation  of  Ac- 
tions, 6  a  (1),  6  b. 

Summary  convictions  for  violating  ordi- 
nances, see  JiiEY,  1  b  ( 3 ) . 

Taxation  of  municipal  bonds,  see  Taxation, 
2  a. 

Title  of  municipality  in  streets,  see  Steeets 
AND  Highways,  5  a. 

Uniform  operation  of  ordinances,  see  Con- 
stitutional Law,  18. 

Validity  of  license  tax  ordinances,  see 
Licenses,  2  b. 

Validity  of  ordinances  regulating  places  of 
public  amusement,  see  Theatees  and 
Public  Resobts. 

Venue  of  action  against  municipality,  see 
Venue,  1. 

Violation  of  ordinances  as  negligence,  see 
Negligence,  5. 

1.   NaTUEE,   CEEATION,   AND   DISSOLUTION. 

Nature.  —  A  municipality  is  a  mere  po- 
litical division  of  the  state.  It  is  a  public 
corporation,  having  for  its  object  the  admin- 
istration of  a  portion  of  the  powers  of  gov- 
ernment delegated  to  it  for  that  purpose. 
Penick  v.  Poster   (Ga.),  12-346. 

De  facto  corporations.  —  Sound  prin- 
ciples of  public  policy  require  that  the  state 
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should  be  precluded  from  attacking  the  fran- 
chise of_  a  village  which  has  been  permitted 
to  exercise  the  functions  of  a  village  de  facto 
for  a  period  of  twenty  years  and  has  been 
recognized  as  an  existing  village  by  legisla- 
tive enactment.  State  ex  rel.  Young  v.  Har- 
ris (Minn.),  12-260. 

Dissolution.  —  A  municipal  corporation 
is  not  dissolved  by  a  nonuser  of  its  charter, 
but  only  by  legislative  act.  Beale  v.  Pankey 
(Va.),  12-1134. 

2.  Chabteb. 

Consistency  -nrith  political  code  of 
state.  —  The  provisions  of  the  political  code 
of  California  providing  a  general  form  of 
government  for  cities  and  vesting  the  legis- 
lative power  of  cities  in  a  common  council  is 
not  a  general  law  with  which  the  provisions 
of  a  freeholders'  charter  like  that  of  the  city 
of  Los  Angeles  must  be  consistent,  it  being 
sufficient  if  such  charter  is  consistent  with 
the  constitution.  In  re  Pf abler  (Cal.),  11- 
911. 

Framing  by  city.  —  Under  the  Califor- 
nia constitution,  article  XI,  section  8,  au- 
thorizing every  city  containing  more  than 
three  thousand  five  hundred  inhabitants  to 
frame  "  a  charter  for  its  own  government," 
which,  when  ratified  by  the  electors  and  ap- 
proved by  the  legislature  by  concurrent  reso- 
lution, "  shall  become  the  organic  law "  of 
the  city,  the  city  is  authorized  to  make,  sub- 
ject to  the  approval  of  the  legislature,  such 
provision  as  it  deems  best  for  the  exercise 
of  the  power  confided  to  it,  except  that  such 
provision  must  not  be  a  violation  of  the  con- 
stitution of  the  state.  In  re  Pf  abler  (Cal.), 
11-911. 

Initiative  and  referendnm.  —  Section 
4  of  article  IV.  of  the  Constitution  of  the 
United  States,  providing  that  "the  United 
States  shall  guarantee  to  every  state  in  this 
Union  a  republican  form  of  government,  and 
shall  protect  each  of  them  against  invasion," 
is  not  violated  by  a  provision  in  a  municipal 
charter  for  a  direct  exercise  of  legislative 
power  in  local  affairs  by  the  people  of  the 
municipality  instead  of  by  their  representa- 
tives elected  or  appointed  for  that  purpose, 
such  exercise  of  power  by  the  people  not 
being  inconsistent  with  the  republican  form 
of  government  guaranteed  by  this  provision 
of  the  constitution.  In  re  Pf  abler  (Cal.), 
11-911. 

The  charter  provisions  of  the  city  of  Los 
Angeles,  California,  authorizing  the  electors 
of  the  city  to  participate  directly  in  the  en- 
actment of  local  laws,  both  by  determining 
at  the  ballot  box  whether  a  measure  proposed 
by  the  city  council  shall  become  a  law,  and 
by  directly  enacting  such  local  legislation  as 
they  may  deem  expedient  where  the  council 
declines  to  enact  the  same,  is  not  in  conflict 
with  any  provision  of  the  constitution  of  the 
state.     In  re  Pfahler   ( Cal. ) ,  11-911. 

Such  charter  provision  is  not  invalid  on 
the  ground  that  under  the  provision  of  the 
constitution  limiting  the  amount  of  indebt- 
edness the  city  shall  incur,  except  as  au- 
thorized by  two-thirds  of  the  qualified  voters. 


the  proper  exercise  of  the  police  power  of  the 
city  may  be  prevented  by  the  absence  of  suf- 
ficient funds,  the  presumption  being  that  the 
municipality  will  provide  funds  necessary  for 
the  administration  of  its  government.  In  re 
Pfahler    (Cal.),  11-911. 

Such  charter  provision  is  not  invalid  as  a 
delegation  of  legislative  power  to  a  "  special 
commission"  in  violation  of  the  provision  of 
the  constitution  that  "  the  legislature  shall 
not  delegate  to  any  special  commission,"  etc., 
any  power  to  control  or  interfere  with  munic- 
ipal functions.     In  re  Pfahler  (Cal.),  11-911. 

Such  charter  provision  is  not  invalid  on  the 
ground  that  the  constitutional  provision  ap- 
plicable to  charters  of  this  character,  in 
using  the  words  "  legislative  authority,"  in- 
dicates an  intent  that  no  legislative  power 
shall  be  exercised  except  by  some  representa- 
tive body  such  as  a  council.  In  re  Pfahler 
(Cal.),  11-911. 

The  extent  to  which  the  people  of  a  munici- 
pality shall  be  allowed  directly  to  participate 
in  the  governmental  function  of  legislating 
in  respect  to  municipal  affairs  is  purely  a 
question  of  state  policy  in  the  determina- 
tion of  which  the  state  is  not  restricted  by 
aaiy  provision  of  the  Federal  Constitution. 
In  re  Pfahler   (Cal.),  11-911. 

Amendment  by  adoption  of  state  con- 
stitution. —  The  constitution  of  Virginia, 
section  117,  providing  that  all  municipal 
charters  are  thereby  amended  to  conform  to 
the  provisions  and  restrictions  of  the  con- 
stitution is  self-executing  so  that  an  act  of 
the  general  assembly  passed  in  conformity 
with  the  provisions  of  the  constitution  tind 
providing  that  in  every  tovrn  there  shall  be 
elected  every  two  years  a  mayor  and  six 
councilmen  who  shall  constitute  the  council 
of  the  town,  effectually  amends  a  town  char- 
ter enacted  prior  to  the  constitution  and 
making  different  provisions  as  to  the  num- 
ber and  election  of  town  councilmen;  and  a 
mayor  and  council  elected  in  accordance  with 
the  latter  statute  have  power  to  levy  munici- 
pal taxes  within  the  limits  prescribed  by  the 
charter.     Beale  v.  Pankey  (Va.),  12-1134. 

Partial  amendment  by  statute.  —  A 
statute  authorizing  municipal  corporations 
to  issue  bonds  to  mature  after  the  expiration 
of  the  municipal  charter  operates  as  an 
amendment  of  the  charter  to  the  extent  of 
contmumg  the  period  of  corporate  existence 
with  respect  to  such  bonds  until  their  ma- 
turity and  payment.  Black  v.  Fishburne  (S. 
C),  19-1104. 

3.  Tebbitorial  Limits. 

Annexation  of  territory.  —  A  statute 
authorizing  municipal  corporations  to  en- 
large their  corporate  areas  by  the  annexa- 
tion of  territory  is,  to  that  extent,  one  for 
the  organization  of  such  corporations  To- 
peka  V.  Dwyer  (Kan.).  3-239. 

A  general  municipal  ordinance  limitincr  the 
speed  of  street  railway  cars  becomes  effe'etive 
m  territory  subsequentlv  brought  within  the 
municipal  limits,  and  is  admissible  in  evi- 
dence on  the  question  of  the  neglisence  of  the 
street  railway  company  in  colliding  with   a 
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vehicle  at  a  place  not  within  the  municipal,! 
limits  at  the  time  the  ordinance  was  adopted. 
Deneen  t'.  Houghton  County  St.  R.  Co. 
(Mich.),  13-134. 

Consolidation  of  city  and  toxrn.  — 
The  annexation  and  consolidation  of  a  town 
with  a  city  under  the  provisions  of  the  In- 
diana Act  of  1903  is  the  creation  of  a  corpo- 
ration within  the  meaning  of  the  Indiana  con- 
stitution providing  that  a  corporation  shall 
not  be  created  by  special  act,  and  as  said 
Act  of  1903  is  special,  it  violates  the  consti- 
tution and  is  void.  Longview  v.  Crawfqrds- 
ville   (Ind.),  3-496. 

The  IndianEt  statute  providing  for  the  ex- 
tension of  the  corporation  boundaries  of  cities 
by  the  annexation  of  territory,  and  for  the 
consolidation  of  such  cities  and  incorporated 
towns  within  the  territory  annexed,  is  npt 
a  mere  regulation  of  the  exercise  of  the 
power  already  possessed  by  cities,  but  con- 
fers upon  cities  of  a  certain  class  a  power 
not  hitherto  ppssessed  by  theipj  and_  s)jch 
classification  of  pities  being  arbitrary  and 
without  reason,  the  act  is  special  and  local 
legislation.  Longvie\y^  V.  Crawfordsville, 
(Ind.).  3-496.       '  '  '         ' 

Collateral  attack  qn  annesation 
proceedings.  —  T|ie  constitutionality  of  a 
statute  for  the  enlargement  of  the  corporate 
area  of  cities,  apparently  regular  in  fprrp 
and  fairly  indicative  of  the  legislative  will, 
cannot  be  attacked  collaterally  in  a  prosecu- 
tion for  the  enfprcemcnt  of  a  city  ordinance 
within  the  territory  annexe^.  .  Tope^a  v. 
Dwyer   (Kan.)',  3-23'9. 

f  ompjeted  proceedings  for  tlje  enla|-eenjent 
of  the  cOrjporate  area  of  a  city,  authorized  by 
statute,  are  not  open  to  collateral  attack  in 
a  prosecution  for  enforcement  of  an  ordi- 
nance of  a  city  within  the  annexed  territory, 
so  far  as  mere  defepts,  informalities,  and  ir- 
regularities, questions  of  good  faith  and  good 
judgment,  the  finding  of  necessary  f^cts,  thp 
determination  of  disputes  of  factj  and  like 
matters  are  concerned.  Topeka  v.  Dlwypr 
(Kan.),  3-239. 

4.   POWJES  AND  PtJTIBS. 

a,  In  general. 

IiCgisl^tive    regulation    W»d    control- 

—  Munipipsl  corppj'ations  are  created  by  the 
legislature  as  proper  and  convenient  agenBies 
ift  tl^e  wor(c  of  gpvernnient.  Their  powers, 
duti??,  and  liabiliiie?,  in  ijp  f^r  as  tjiey  relate 
to  governmental  matters,  are  subjept  to  legis- 
lative regulation  and  control.  Schigley  t'. 
Waseca  (Minn-),  16-lf)9. 

ISoubt  as  to  existence  of  potrer.  — 
Municipal  corporations  possess  only  such 
powers  as  are  conferred  upon  them,  either  ex- 
pressly or  by  necessary  implications,  and 
when  a  fair  and  reasonable  doubt  exists  as 
to  the  existence  of  a  power  claimed  it  will 
be  resolved  against  the  municipality,  and  the 
power  denied.  Richmond  v.  Richmond  Nat- 
ural Gas  Co.   (Ind.),  11-746. 

Municipal  corporations  possess  and  can  ex- 
ercise such  powers  only  as  are  granted  in 
express  words,  or  as  are  necessarily  or  fairly 


implied  from  or  ineidept  to  those  expreBsJy 
granted,  or  as  are  indispensable  to  Me  de- 
clared objects  and  purposes  of  the  munici- 
pality. Pennsylvania  fi.  Co.'s  Case  (Pa.), 
5-299. 

b.   Classes  o|  powers. 

^n  general,  —  MupicipaJ  cprppi'^^^pflg  Wye 
twp  classes  p|  ppwer^,  the  pne  ^ygj-nnipij|U|, 
i^  tlje  exercise  pf  whicj)  |hejr  pfficgES  m^^  not 
bind  the  municipalities  beyoii^  their  terjr^B  qf 
pffice,  the  pther  business  pr  prppr"ietary,  in 
the  exercise  pf  which  tl}ey  are  gpverned  by 
the  same  rules  as  individuals  pr  private  cpr- 
poratione.  Qmaha  Water  Co.  p.  Omaha  (U. 
S.),  8-614. 

Q^tisiness  or  proprietary  vayrer.  t-  A 
city  exercises  its  IjusineSs  or  propuietary 
power  in  purchasing  waterworks  or  contract- 
ing for  their  construction  or  operation. 
Omaha  Water  Co.  v.  Omaha  (U.  S.),  8-614. 

Fover  to  regulate  or  fix  rates.  '- Hie 
power  of  a  city  to  regulate  or  fix  the  rates 
which  a  water,  gas,  or  railway  company  may 
cpllect  pf  private  cpnsumcrs  partakes  pf  'the 
nature  of  a  governmental  power  and  also  of 
the  nature  of  a  business  power.  Omaha 
Water  Co.  V.  Omaha  (U.  S.),  8-614, 

c.   Territorial    limitations. 

In  general.  ■—  A  municipal  corporation 
is,  as  a  general  rule,  restricted  to  its  cor- 
porate limits  in  the  exercise  of  its  cor- 
porate powers.  Donable  v.  Harris6nburg 
(Va.),  7-519. 

In  the  absence  of  authority,  express  or  im- 
plied, conferred  by  statute,  a  municipal  cor- 
poration cannot  exercise  its  powers  beyond 
its  own  limits.  Farwell  v.  Seattle  (Wash!), 
10-130. 

The  duty  of  a  municipal  ccrppratipn  to 
keep  its  streets  in  repair  gives  the  cprpbra- 
tipn  no  implied  power  to  operate  a  rock 
quarry  outside  its  corporate  limits.  Donable 
V.  Harrisonburg   (Va.),  7-519. 

Exercise  of  police  power  beyond 
municipal  limits.  —  The  leaislature  may 
delegate  to  a  municipal  eOrppration  the  right 
tp  exercise  police  power  beyond  and  within 
a  prescribed  distance  of  the  municipal  limits. 
Jordan  t\  Evansville   (Ind.),  2-90. 

Contract  to  supply  another  city  with 
water.  —  Under  a  statute  and  charter  au- 
thorizing a  city  to  maintain  waterworks  "  to 
supply  said  city  and  its  inhabitants  with 
water,"  a  city  has  no  right  to  make  a  con- 
tract to  supply  water  to  another  city. '  Far- 
well  V.  Seattle   (Wash.),  10-130. 

The  Washington  statute  authorizing  any 
incorporated  city  or  town  to  operate  water- 
works "  fpr  the  purppse  pf  furnishing  Such 
city  pr  tpwn,  and  the  inhabitants '  therePi, 
and  any  other  persons,"  with  a  supply  of 
water,  does  not  authorize  a  city  to  cbntraet 
to  supply  anpther  city  with  water,  as  under 
the  rule  ef  ejusdem  generis  the  words  "any 
ether  perspns "  must  be  censtrued  as  apjily- 
ing  only  to  transient  persons  within  the  cor- 
pprate  limits.  Parwell  v.  Seattle  (Wash,), 
10-130. 
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d.  Police  pqwer. 

As  to  the  invalidity  of  a  contract  abdi- 
cating tile  police  power,  see  infra  7  d. 

(1)    Delegation  to  municipal  corporations. 

In  general.  —  Tlie  general  rule  is  tliat 
the  legislative  power  delegated  to  a  legisla- 
ture cannot  he  delegated  by  that  bo(|y  to 
other  persons  or  bodies;  but  this  rule  is  sub- 
jpct  to  the  implied  exception  tjiat  the  legis- 
lature may  delegate  to  municipal  corporations 
certain  police  and  other  powers  of  a  local 
nature  which  have  always  been  exercised  by 
municipal  corporations.  Territory  ex  rel. 
Oahu  ('.   Whitney    (Hawaii),  7-737. 

By  state  coust^tution.  —  By  the  Cali- 
fornia constitution,  article  XI.,  section  U, 
providing  that  "  any  count}',  city,  town,  or 
township  meiy  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with 
general  laws,"  the  people  of  the  state  have 
made  a  direct  constitutional  grant  of  the 
police  power  of  the  state  to  every  municipal 
corporation  for  local  purposes,  and  the  man- 
ner in  which  such  power  is  to  be  exercised 
is  left  to  be  provided  for  in  the  charter  of  the 
city,  and  is  not  controlled  by  any  constitu- 
tional provision.  Such  constitutional  grant 
of  locnl  legislative  power  to  any  "county, 
city,  town,'"  etc..  is  a  grant  to  the  municipal 
corporation  itself,  and  not  to  some  board  or 
certain  ofpcers  of  the  city.  In  re  Pfahler 
(Cal.),  11-911. 

(2)   How  exercised. 

Boards  or  inspectors.  —  The  city  co|an- 
cil  may  exerci.-;e  its  police  power  through  the 
agency  of  boards  or  inspectors.  New  Orleans 
V.  Charouleau   (La.).  1.5—46. 

Reasonalilpnesa  of  ordinance.  —  When 
a  municipal  corporation  is  expressly  autjior- 
izpd  by  legislation  to  enact  a  certain  ordi- 
nance in  execution  of  the  police  povypr,  sup|i 
ordinance  stands  on  the  same  basis  a^  a 
statute,  and  its  reasonableness  or  unreason- 
ableness is  not  a  matter  for  the  courts  ex- 
cept as  such  question  would  bear  on  thp 
ppnstitutionality  of  a  statute  of  the  same 
nature.     In  re  Anderson   (Neb.),  5-421. 

(3)    Particular     instances     of     exercise     of 
power. 

Smoke  ordinances.  —  An  ordinance  pro- 
hibiting the  emission  of  dense  smoke  witjiip 
the  corporate  limits  of  a  city  is  a  valid  exer- 
cise of  the  police  power.  St.  Paul  v.  IJaugh- 
bro  (Minn.),  2-580. 

A  municipal  ordinance,  enacted  in  pursu- 
ance of  legislative  authority,  providing  that 
"  the  emission  of  dense  black  or  gray  smokp 
from  any  smokestack  or  chimney"  used  in 
connection  with  any  steam  boiler,  loeomotiye, 
furnace,  or  in  any  factory  or  building  used 
for  purposes  of  trade  or  for  ^nj  purpose 
whatever  except  as  a  private  residence,  is, 
as  applied  to  a  populous  city,  a  reasonable 
and  valid  regulation.  Bowers  (.'.  Indianapo- 
lis (Ind.),  13-1198. 


The  fact  ^lat  a  municipal  ordinance  mak- 
ing "  t|)e  emissjon  of  dense  black  or  gray 
smoke  from  any  sinokestack  or  chimney "  a 
public  nuisance,  pxenipts  private  re^jflences 
from  its  operation,  does  not  render  the  or- 
4}nance  inyalid  as  making  an  unreaspnable 
classification.  Bowers  v.  Indianapolis  (Ind.), 
13-1198. 

Esfablisjiment  of  Ijuildlng  lines.  — 
The  Virginia  statute  authorizing  cities  and 
towps  t9  estal^lish  building  lines  so  that 
builcjings  shall  be  at  least  a  certain  distance 
from  tbe  street  line  (Acts  1908,  p.  023)  js  a 
valid  pxercise  of  the  police  power.  Eubank 
V.  Richmond   (Va.),  19-J8(). 

^uildi^^  permits.  -~  A  municipal  ordi- 
nance j-equiring  a  permit  from  the  city,  to 
build  a  house  in  the  ni^micipal  limits  is  a 
yalid  expj'cite  of  the  police  power  under  a 
charter  provision  giving  the  municipality 
power  tp  control  the  construction  and  repair 
of  buildings  and  to  determine  the  distance 
tliey  shall  bg  Ijuilt  from  any  street  or  alley, 
and  to  adopt  all  needful  ordinances;  and 
such  ordjnaiice  is  not  repugnant  to  the  Fed- 
eral Constitution.  Fellows  r.  Charleston 
(W,  Va.),  iq-US.5. 

P^soliarjfe  cf  firearnis.  —  A  municipal 
ordinance  prohibiting  the  discharge  of  fire- 
arms ip  a  city  without  a  special  permit 
therpfor  from  the  major  and  superintendent 
of  police  is  valjd,  though  it  commits  to  the 
superintendenj;  of  police  a  discretion  which 
may  in  some  instances  be  arbitrarily  exer- 
cised. District  of  Columbia  r.  Lewis  (D.  C  ) 
6-1014.  ' 

A  municipal  ordinance  prohibiting  the  dis- 
charge of  firearms  in  the  city  without  a 
special  permit  therpfor  fron^  the  major  and 
superintendent  of  police  js  not  void  as  at- 
tempting to  delegate  legislative  power  tp  tjie 
snperintendent  of  police,  pistrict  of  Colum- 
bia V.  Lewjs   CD.  C.j,  6-1014. 

_  Cotton  gips.  -.  The  erection  of  cottpn 
gins  m  an  incorporated  town  not  being  a 
nuisance  per  se,  an  ordinance  prohibitin<' 
their  erection  is  not  a  valid  exercise  of  the 
police  power.  Swaim  v.  Morris  (Ark.)  20- 
330. 

Vfhije  the  Arkansas  statute  (Kirb.  Dig., 
S  5439)  empowering  municipal  corporations 
tp  regulate  the  building  of  houses  and  to 
mice  regulations  to  guard  against  fire  au- 
thonzes  a  town  to  regulate  the  building  of 
cotton  gin  houses  so  as  to  prevent  accidents 
by  fire,  jt  does  not  authorize  the  town  to 
prohibit  absolutely  the  erection  of  gin  houses 
in  the  tpwn.     Swaim   r.   Morris    (Ark.),  20i- 

Pool  rooms  and  pool  tables.  —  A  pro- 
hibitive ordinance  enacted  pursuant  to  leais- 
latJYB  apthprity  is  not  invalid  because'^  it 
suppresses  pool  tables  theretofore  conducted 
m  a  quiet  and  orderly  manner.  Burlinganie 
V.  Thompson   (Kan.),  11-64. 

+^,'''^l•'!S'^'^*'"'®  ""^y  authorize  cities  of 
the  third  class  in  Kansas  to  prohibit  the 
maintenance  and  operation  of  pool  tables  for 
hivp  within  the  city  limits.  Burlingame  p 
Thompson    (Kan.),   11-64.  ^ 

The  state  has  the  power  to  regulate  thp 
busine'=s  of  conducting  pool  rooms  and  a  turf 
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exchange,  and  a  municipality  to  which  such 
power  of  regulation  is  delegated  may  con- 
fine such  business  within  the  prescribed  ter- 
ritorial limits.  Shreveport  v.  Schulsinger 
fLa.),  2-69. 

Keeping  of  poultry.  —  A  municipal  cor- 
poration may  regulate  the  keeping  of  poultry 
within  its  limits  for  the  purpose  of  protect- 
ing the  public  health  and  preventing  the 
creation  of  nuisances  in  other  respects.  Dis- 
trict of  CoUunbia  t'.  Keen  (D.  C),  14^1002. 

A  municipal  reguatiou  providing  that  "  no 
persons  shall  keep  any  kind  of  live  fowls  or 
pigeons  in  any  square  or  block  \7hich  has 
seventy-five  per  cent,  of  its  territory  im- 
proved .  .  .  without  having  obtained  the 
consent  of  seventy-five  per  cent,  of  the  resi- 
dents within  a  radius  of  one  hundred  feet 
from  the  boundaries  of  the  premises  upon 
which  fowls  or  pigeons  are  to  be  kept,"  is 
too  indefinite  to  be  enforceable.  District  of 
Columbia  r.  Keen   (D.  C),  14-1002. 

Keeping  of  hogs.  —  When  the  keeping 
of  hogs  within  the  corporate  limits  of  a 
mimicipality  becomes  a  nuisance,  no  matter 
where  they  may  be  kept  therein,  it  is  the 
duty  of  the  municipality  to  abate  the  nuis- 
ance.    Comfort  ;".  Kosciusko    (Miss.),  9^178. 

A  municipal  ordinance  which  provides  gen- 
erally that  hogs  shall  not  be  kept  within  the 
corporate  limits  of  a  municipality,  without 
reference  to  whether  they  are  a  nuisance,  is 
too  broad  and  sweeping  In  its  provisions,  and 
cannot  be  upheld.  Comfort  v.  Kosciusko 
(Miss.),  9-178. 

Removal  of  garbage.  —  A  city  ordinance 
creating  a  crematory  department,  and  mak- 
ing it  unlawful  for  any  person  other  than 
the  employees  of  such  department  to  convey 
garbage,  etc.,  through  the  streets,  is  a  law- 
ful exercise  of  the  police  power  in  the  in- 
terest of  the  public  health,  though  it  de- 
stroys the  business  of  persons  who  had  pre- 
viously been  engaged  hauling  garbage. 
Smith  r.  Spokane  (Wash.),  19-1220. 

e.  Miscellaneous  powers. 

Erection  of  pnblic  hall.  —  The  erection 
of  a  commodious  and  convenient  hall  in 
which  the  citizens  of  a  municipality  may 
exercise  their  right  of  assembling  and  of 
discussing  public  affairs  is  a  public  purpose 
and  a.  legitimate  object  for  the  expenditure 
of  the  fvinds  of  the  municipality,  even  though 
the  hall  may  be  used  occasionally  for  private 
purposes  and  though  the  municipality  al- 
ready has  a  city  hall  with  sufficient  accom- 
modations for  its  officers  and  boards. 
Wheelock  t'.  Lowell   (Mass.),  12-1109. 

Subscription  to  stock  in  private  cor- 
poration. —  A  .statute  permitting  a  munici- 
pality to  subscribe  to  the  stock  of  a  water 
company  does  not  authorize  it  to  purchase 
stock  in  a  water  and  light  company.  Voss 
V.  Waterloo  Water  Co.    (Ind.),  2-978. 

Establishment  of  ice  plant.  —  The 
act  of  the  (leneral  Assembly  (Acts  1907,  p. 
505)  chartering  the  city  of  Camilla  provided 
in  the  28th  paragraph  of  section  21  that  the 
city  should  have  the  power  "  to  acquire  by 
purchase   or   otherwise,   own,    and   equip    ice 


plants  and  cold-storage  plants,  in  connection 
with  waterworks  system  of  said  city  or  other- 
wise, and  to  do  and  perform  all  acts  in 
connection  with  ownership  and  operation  of 
and  conduct  of  same,  ordinarily  incident  to 
the  operation  and  conduct  of  the  same,  and 
to  issue  bonds  of  said  city,  for  the  purpose 
of  acquiring,  owning,  and  equipping  or  oper- 
ating said  plants."  An  ordinance  passed  by 
the  municipal  authorities,  calling  an  elec- 
tion for  the  purpose  of  having  determined 
the  question  whether  or  not  bonds  of  the 
municipality  should  be  issued,  provided: 
"  Said  bonds  to  be  ;issued  for  the  purpose  of 
procuring  the  sum  of  $12,000,  which  sum 
is  to  be  used  as  follows :  The  same  to  be 
used  in  acquiring,  equipping,  enlarging,  and 
repairing  the  electric  and  waterworks  plant 
and  system,  and  acquiring  additional  real 
estate  upon  which  to  locate  and  operate  said 
plant;  and  in  acquiring,  establishing,  equip- 
ping, and  operating  an  ice  plant  in  connec- 
tion with  the  waterworks  and  electric  lights 
and  other  public  utilities  of  the  city  of  Cam- 
illa." Held:  The  operation  of  an  ice  plant 
by  the  municipal  authorities  of  the  city  of 
Camilla,  in  connection  with  the  electric-light 
and  waterworks  plant,  for  the  purpose  of 
furnishing  ice  to  the  inhabitants  of  the  city, 
is  not  in  violation  of  paragraph  2,  section  1, 
article  1,  or  of  paragraph  3,  section  1,  article 
1,  or  of  paragraph  25,  section  1,  article  1, 
of  the  constitution  of  this  state,  or  other- 
wise illegal;  and  the  issuance  of  bonds  by 
such  municipality  to  raise  money  to  establish 
and  operate  such  ice  plant  was  not  illegal 
where  the  assent  of  two-third  of  the  quali- 
fied voters  of  the  city  had  been  obtained  at 
an  election  held  for  the  purpose  of  determin- 
ing whether  or  not  such  bonds  should  be 
issued.     Holton  v.  Camilla  (Ga.).  20-199. 

Prohibition  of  skating  rinks.  —  A 
statute  authorizing  municipalities  "  to  regu- 
late, suppress,  and  impose  a  privilege  tax  on 
all  .  .  .  skating  rinks "  does  not  give 
power  to  prohibit  skating  rinks,  but  only  to 
suppress  such  as  may  be  nuisances.  John- 
son V.  Philadelphia  (Miss.),  19-103. 

Acceptance  of  dedication.  —  The  city 
of  Atlantic  City,  as  trustee  for  the  public, 
has  a  right  to  accept  a  deed  for  a  grant  to 
the  public  of  a  right  of  way  over  lands  on 
the  ocean  front  for  tlie  purpose  of  a  board- 
walk, the  deed  containing  a  negative  covenant 
granting  in  effect  also  a  right  of  light,  air, 
and  view  over  and  across  the  oceanwkrd  land 
from  the  boardwalk,  notwithstanding  this 
latter  right  is  limited  by  a  reservation  to 
the  donors  of  the  privilege  of  placing  thereon 
a  certain  kind  of  structure,  when  the  use  to 
which  such  structure  shall  be  confined  is 
defined  for  the  purpose  of  regulating  the 
kind  of  structure  and  the  number  of  struc- 
tures which  could,  and  would  likely  be, 
erected.  Atlantic  City  v.  Associated  Bealties 
Corp.   (N.  J.),  17-743. 

The  North  Dakota  statute  (Eev.  Codes 
1905,  §  3016)  which  authorizes  and  empow- 
ers cities  and  villages  to  receive,  by  gift  or 
devise,  real  estate  for  purposes  of  parks  or 
public  grounds,  is  not  exclusive  in  its  opera- 
tion, and  lands  or  easements  therein  may  be 
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acquired  for  such  purposes  by  a  common-law 
dedication  thereof.  Cole  r.  ikinnesota  Loan, 
etc.,  Co.    (N.  Dak.),   17-304. 

5.  Obdinances  and  Resolutions. 

a.  When  resolution  is  sufficient. 

Ordering      street      improTements.    — 

Under  the  Missouri  statutes,  the  power  to 
order  a  street  improvement  for  a  city  of  the 
third  class,  to  contract  therefor  and  to  levy 
an  assessment  therefor,  is  vested  in  the  city, 
which  can  act  in  this  regard  by  ordinance 
only,  not  by  resolution.  Sedalia  v.  Donohue 
(Mo.),  4-89. 

Bequirement  that  council  shall  act 
by  vote  or  otherwise.  —  While  it  is  the 
general  rule  under  the  Iowa  statutes  that  the 
method  of  the  exercise  of  power  conferred 
upon  a  muncipality  by  the  legislature  should 
be  by  ordinance,  yet  where  it  is  simply  re- 
quired that  the  council  shall  act  by  vote  or 
otherwise  in  accordance  with  a  method 
pointed  out  by  statute  or  by  general  ordi- 
nance, a  resolution  is  sufficient.  Martin  v. 
Oskaloosa   (Iowa),  3-6.51. 

b.  Nature  and  adoption. 

Nature.  —  An  ordinance  adopted  by  a 
municipality  under  a  power  granted  it  by 
the  state  legislature  is  to  be  regarded  as 
in  effect  a  statute  of  the  state,  and  hence 
an  act  of  the  state  within  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 
North  American  Cold  Storage  Co.  v.  Chicago 
(U.  S.),  l.'5-276. 

Effect  of  petition  for  referendum.  — 
An  ordinance  having  been  passed  and  pub- 
lished, and  thereafter  a  petition  for  referen- 
dum filed  with  the  mayor  of  Kingfisher,  and 
afterwards  said  relator  being  convicted  in 
said  municipal  court  for  an  alleged  violation 
after  the  filing  of  said  petition,  he  is  not 
entitled  to  be  discharged  from  said  convic- 
tion.    Ed}  p.  Wagner    (Okla.),  18-197. 

Veto  power  of  mayor.  —  A  statute  pro- 
viding in  effect  that  an  ordinance,  order,  or 
resolution  of  the  common  council  shall  not 
become  a  law  if  it  is  vetoed  by  the  mayor, 
does  not  empower  the  mayor  to  veto  a  reso- 
lution of  the  common  council  appointing  a 
person  to  fill  a  vacancy  in  the  oifice  of  coun- 
cilman, such  appointment  being  an  executive 
act.  State  ex  rel.  Walker  v.  Wagner  (Ind.), 
15-1063. 

Publication  and  taking  effect.  — 
Where  the  revised  ordinances  of  a  city  of  the 
first  class  are  published  in  a  book  by  au- 
thority of  the  city,  an  ordinance  embraced  in 
such  book  in  which  it  is  provided  that  it 
shall  take  effect  upon  such  publication  is 
sufficiently  published,  and  will  take  effect 
accordingly,  if  more  than  fifty  copies  of  such 
books  are  issued.  Topeka  v.  Crawford 
(Kan.),  16-403. 

c.  Evidence. 

Original  record   of  ordinance.  —  The 

contents  of  an  ordinance  as  well  as  its  pass- 
age by  tl;e  council  may  be  proved  by  the 


introduction  in  evidence  of  the  original  record 
of  such  ordinance  properly  identified  as  such. 
Grafton  v.  St.  Paul,  etc.,  R.  Co.  (N.  Dak.), 
15-10. 

d.  Actions  to  test  validity. 

Appeals.  —  Under  the  Kentucky  statutes 
of  1903  the  validity  of  an  ordinance  of  a  city 
may  be  tested  by  either  party  by  appeal  from 
the  police  court  to  the  circuit  court,  and  by 
appeal  from  that  court  to  the  court  of  ap- 
peals. Commonwealth  v.  Price  (Ky. ),  13- 
489. 

e.  Applicability  to  state. 

General  prohibitions.  —  General  prohi- 
bitions in  a  city  ordinance,  made  pursuant  to 
general  charter  authority,  apply  to  all  pri- 
vate persons  but  are  not  rules  of  conduct  for 
the  state.  Milwaukee  v.  McGregor  (Wis.), 
17-1002. 

Building  permits.  —  In  case  of  the  con- 
struction of  a  building  by  a  state  board  for 
state  purposes  under  state  authority,  the 
matter  is  wholly  of  state  concern,  and  the 
provisions  of  a  city  charter,  and  ordinances 
duly  adopted  pursuant  thereto  regulating  the 
construction  of  buildings  in  the  city  and  re- 
quiring a  building  permit  to  be  obtained, 
have  no  application.  Milwaukee  v.  McGregor 
(Wis.),  17-1002. 

f.  Validity. 
(1)  In  general. 

Ordinance  must  prescribe  a  general 
rule.  —  A  city  ordinance  providing  that 
no  person  shall  set  up  or  operate  a  steam 
engine,  a  planing  mill  or  planing  machine, 
foundry,  blacksmith  shop,  cotton  gin,  bakery, 
an  establishment  for  boiling  soap,  or  any 
similar  establishment  within  the  city,  with- 
out first  obtaining  the  consent  of  the  coim- 
cil "  is  invalid  and  unconstitutional,  in  that 
it  does  not  prescribe  a  general,  uniform  rule, 
to  which  all  citizens  similarly  situated  must 
conform,  but  reserves  to  the  city  council  the 
right  to  grant  or  withhold  at  its  pleasure  the 
privilege  of  conducting  the  named  business. 
Montgomery  «.  West  (Ala.),  13-651. 
_  Title  of  ordinance.  —The  title  of  a  milk- ' 
inspection  ordinance  held  not  to  be  objection- 
able as  not  clearly  expressing  the  subject- 
matter  of  the  ordinance.  St.  Louis  v.  Lies- 
sing   (Mo.),  4-112. 

Containing  more  than  one  subject.  — 
A  milk-inspection  ordinance  held  not  uncon- 
stitutional as  containing  more  than  one  sub- 
ject.    St.  Louis  V.  Leissing  (Mo.),  4-112. 

Validity  in  part.  —  An  ordinance  may 
be  valid  in  part  and  void  in  part,  and  the 
valid  part  may  be  carried  into  effect  if  what 
remains  after  the  invalid  part  is  eleminated 
contains  the  essential  elements  of  a  complete 
ordinance.    State  v.  Robb   (Me.),  4-275. 

An  ordinance  imposing  a  fine  or  imprison- 
ment may  stand,  even  if  the  part  relating  to 
the  imprisonment  is  void  as  not  being  au- 
thorized by  the  statute  under  which  the 
ordinance  was  passed.  Territory  ex  rel 
Qahu  v.,  Whitney  (Hawii),  7-737, 
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where  the  void  portion  of  a  city  ordinance 
requiriiig  tte  stationing  of  a  llagman  at  a 
rdilroad  erosaing  is  inseparable  from  the 
valid  portion,  the  entire  ordinance  will  be 
void.  Southern  Indiiina  R.  Co.  V:  Bedford 
(I54.).  6-509.  .      ^  . 

Wbat  is  not  a  delegation  of  legisla- 
tive power.  —  A  city  ordinance  does  not 
delegate  the  functions  of  the  city  council  to 
the  committee  on  streets  in  providing  that 
such  committee  shall  establish  a,  building 
line  not  less  ttan  five  feet  nor  more  than 
thirty  feet  from  the  street  line  "  vphenever 
the  owners  bi  two-thirds  oi  thfe  property 
abutting  on  any  street  shall,  in  writing,  te- 
qUest  the  conlmittee  on  streets  to  establish 
a  building  line!."     Eubank  r.  Richmond  (Va.), 

19-186: 

Nebdssity  tind  advisability.  —'  Under 
the  charter  of  the  city  of  New  York  the 
board  of  aldermen  are  the!  judges  as  to  what 
ordinances  th^y  will  pass  to  carry  out  and 
preserve  the  intetests  of  the  municipalityj 
afld  unless  an  ordinahce  pasted  by  them  is 
wholly  arbitrary  and  tmre&aonable  it  should 
be  upheld:  The  necessity  and  advisability '  of 
an  ordinahce  Ate  for  thd  legislativfe  power 
to  determinei  and  the  presumptioil  is  in  favor 
of  its  Vftliditv.  Fifth  Ave;  Coach  Co.  v.  New 
York  (X.  Y.)',  16-695. 

Reasonableness.— Where  a  municipal  or- 
dinance was  not  made  under  a  general  law 
authorizing  municipalities  to  make  reasonable 
regulations  for  the  safety  and  welfare  of 
the  people,  but  was  m^de  under  a  special 
legislative  erikctment  authorizing  such  ordi- 
nande:  Hfeld,  that  the  legislatui-e  by  its  enact- 
ment had  determiiied  the  question  of  the 
reasbfiahlen^sS  df  the  proposed  ordinance,  and 
its  decision  was  coheliisive.  State  v.  Mayo 
(Me.),  20-512. 

where  a  municipal  corporation  has  been 
given,  iii  sjiecific  and  defined  language,  the 
power  to  enact  a  particular  ordinance  in  » 
ptescribed  nianher,  courts  may  not  adjudge 
the  ordinance  to  be  invalid  merely  because 
it  is  uftreasonable ;  biit  where  the  power  has 
been  given  ill  general  terms,  or  where  the 
methtid  of  its  eXerciSe  has  not  been  pre- 
scribed, dpurts  may  declare  the  ordinance  to 
be  invalid  if  it  is  unreasonable,  even  though 
it  does  not  contravene  any  specific  constilu- 
tionkl  proS/ision.  Muhson  i\  Colorado  Sprinss 
(Colo.),  S-fltO. 

A  city  ordinance  which  prohibits  the 
estdblishmeht  or  raaiiitenance  of  anv  build- 
ing, place,  or  lot  for  the  buying,  selling,  or 
storiua  of  junk  within  a  certain  limited  dis- 
trict of  the  citv,  bui  which  exempts  from  its 
opel-atiftn  all  junk  shops  -^hich  are  being 
couduetfed  or  maintained  in  ine  prohibited 
territory  at  the  time  of  |ts  enactment,  is 
both  unreasonable  arid  unlawfully  discrim- 
inating and  thereifore  invalid.  Inasmuch  as 
such  otdinaftfce  has  no  tendency  to  facilitate 
police  supervision  b^  confining  the  business 
to  a  limited  territory  in  the  city,  it  cannot 
be  upheld  as  a  valid  exercise  oif  the  police 
power.  Weadock  r.  Judge  of  Recorder's 
Court   (Mich.),  16-720. 

Who      liiay      qiiestion      validity.  —  A 


person  whose  business  of  hauling  garbage  has 
been  destroyed  by  an  ordinance  regjilating 
the  removal  of  garbage  cannot  question  the 
constitutionality  of  the  ordinance  on  the 
ground  thai  ii  delegates  to  a  city  board  the 
power   to   fix   the  price   for   the   removal   of 

farbage.  Smith  v.  Spokane  (Wash.),  19- 
220. 

OirdinA.nce  l^elating  to  different  snlJ- 
jecits.  —  A  provision  of  a  tnunicipal  ordi- 
nance is  not  invalid  because  the  bi-dinatice 
relates  to  different  subjects  of  le^slatioii. 
jSowers  r.  Indianapolis  (Ind.),  13-119S. 

Whatever  is  germane,  incidental,  di-  neces- 
sary to  the  main  or  general  subject  of  in 
ordinance  majf  propferly  be  iilfcludcid  ihfetein, 
and  does  not  rfeiidef  the  Brditifthcei  obnoxious 
to  the  statutory  provisibn  that  an  otdiJiance 
shall  contain  but  one  subject,  which  shall  be 
expressed  in  its  title.  Carlsoh  v.  Helend. 
(Mont,),  17-1233. 

Prohibition  of  acts  prohibited  by 
statnts.  —  To  maintain  a  place  where  fier- 
sons  are  allowed  to  bet  on  rades  is  ah  act 
prohibited  by  the  Georgia  penal  cade,  arid 
such  act  cannot,  in  the  absehee  of  fexfitess 
legislative  authority,  properly  \ie  made  penal 
by  a  munifcipal  drdinance.  ThroWer  v.  At- 
lanta  (Ga.),  4^1. 

Motives  in  enactment  of  ordinance. 
—  The  motives  of  city  officials  in  enacting 
an  ordinance  prohibiting  pool  tables  and  in 
prosecuting  art  offender  against  it  cannot  be 
investigated  by  the  supreme  court  in  an 
appeal  from  sL  conviction  Under  the  ordinance. 
Burlingame  r.  Thompson    (Kan.),   11-64. 

(2)  Miscellaneous  cases. 

Ordinaiice    Asiilg   telelpihbne   tatei,  -^ 

The  prbliibitibiis  Of  the  Fedei-al  Constitution 
against,  the  inlpairment  of  the  obligation  of 
cdtittaets  and  the  taking  of  property  with- 
out due  process  of  law  are  direfcted  at  state 
aggrfesSidti  only,  and  Ho  federal  question  Of 
which  the  United  ^tdtes  courts  hate  jiirisditi- 
tibn  is  jjiresented  uridef  these  pl-dhibitibilS  by 
a  bill  eomplainifig  bf  a  itluhicipal  drdinanBS 
as  fixifig  tdephoiie  i-ates  so  lo*  aS  to  be  cbii- 
fiSeatdry  and  in  vidlatidn  of  contl-adt  where 
the  bill  ftlrthei-  aVerS  that  ho  power  to  pass 
the  ordinance  has  been  delegated  tO'  the 
munifcipalitv  by  the  state.  Louisville  V. 
Cuiilhgi-land  Tel'.,  etd.,  Co.   (U.  S.),  12-500. 

It!  such  a  case,  the  jurisdiction  cannot  hg 
sustained  on  the  theory  that  the  avettaent 
that  the  inuiiidijjality  had  no  aflthbrity  fi-fam 
the  State  to  pass  the  ordinanbe  iri  4^eStioil 
is  a  inistak&n  avermetlt  bf  law  and  that  the 
hiuhieipality  h^  claiming  pbwer  to  pasS  the 
bl-diriaricd  adted  under  color  of  authority ' Sd 
as  to  sate  the  jurisdiction.  When  jilrisdie- 
tiori  de{)eflds  upon  the  case  bdirig  ohd  arising 
tihder  the  Ctihstitutioh  or  laws  of  the  United 
States,  the  facts  liPces^ary  tb  make  sUdh  a 
case  must  he  plainly  shown  on  the  tfecord  kiid 
it  is  not  enough  that  the  question  may  or 
may  not  arise.  LbUisvilld  v.  Cumberland 
Tel.,  etc.,  Co.   (U.  S.),  12-500. 

Regulating  railroad  crossings.  —  In 
the  absence  of  authority  expressly  or  im- 
pliedly conferred  upon  it  hy  the  legislature, 
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a  borough  has  no  power  to  pass  an  ordinance 
requiring^  a  railrpad  company  to  erect,  main- 
ta|ini  and  operate  safety  gates  at  a  point 
where  the  company's  traelvs  cross  a  certain 
street  in  the  borough.  Sueh  power  is  not 
conferred  by  a  statute  giving  general  au- 
thority to  pass  such  ordinances  as  niay  be 
deemed  necessary  "  for  the  good  order  and 
government  of  the  borough."  Pennsylvania 
R.  Co.'s  Case  (Pa.),  6-290. 

An  ordinance  requiring  a  railroad  com- 
pany to  station  a  flagman  at  n  railroad 
crossing  held  unreasonable  and  void  to  the 
extent  that  it  requires  the  siafioning  of  a 
flagman  at  times  when  the  track  is  not  being 
used.  Southern  Indiana  E.  Co.  v.  Bedford 
(Ind.),  6-509. 

Where  a  statute  confers  upon  cities  the 
power  to  provide  by  ordinance  for  the  se- 
curity of  citizens  and  others  from  the  running 
of  trains,  but  does  not  prescribe  the  mo(ie 
in  which  the  power  shall  be  exercised,  a  city 
ordinance  requiring  a  railroad  company  to 
maintain  a  flagman  at  a  crossing  will  he 
declared  invalid  unless  it  is  reasonable,  fair, 
and  impartial)  and  not  arbitrary  or  oppres- 
sive. Southern  Indiana  R.  Co.  v.  Bedford 
(Ind.),  6-509. 

Street  caS  fenders.  —  A  municipal  ordi- 
nance making  it  unlawful  to  run  any  street 
car  which  is  not  equipped  with  a  fender  of 
it  specified  make  "  or  some  other  fender 
equally  as  good,  to  be  approved  by  the  com- 
mon council  or  its  street  committee,"  is  in- 
valid as  vesting  in  the  common  couiicil  and 
the  street  committee  an  arbitrary  discretion 
to  approve  and  disapprove  of  fenders  instead 
of  prescribing  a  uniform  rule  of  action.  Elk- 
hart «•.  Murray  (Iftd.j,  6-748. 
, ,  Advertising  trucks  on  city  streets.  — 
Undpr  the  charter  of  the  city  of  New  York, 
the  board  of  aldermen  has  power  to  enact  an 
ordinance  excltidihg  advertising  trucks,  vans, 
or  \^agons  from  the  public  streets;  but  ex- 
pepting  ordinary  business  wagons  carrying 
business  notices,  so  long  as  such  wagons  are 
engaged  in  the  usual  business  or  work  of  the 
owner  and  are  not  used  merely  or  mainly  for 
advertising.  Such  an  oj-diiiance  la  not  arbi- 
trary or  unreasonable)  but  may  he  defended 
ds  a  proper  regulation  tending  to  prevent 
ephgestioii  upon  the  public  streets  of  the  city. 
i'\{th  Ave.  Coach  Co.  v.  New  York  (N;  Y.), 
16-895. 

Cpaohes  or  omnibuses  intended  principally 
for  tjie  transportation  of  passengers  and  par- 
cels for  hire,  but  which  carry  general  adver- 
tising signs  ^upoii  their  exterior,  are  within 
the  prohibitioii  of  the  New  Y'ork  city  ordi- 
Tiance  e.xfcludiiig  advertising  trucks,  vansyor 
Waddtisi  ftOWi  the  public  streets,  but  excepting 
ordinary  business  wagons  carrying  businessi 
hotjdeS,  So  Iphg  as  the  same  are  engaged  in 
tbs  Usital  biisiiiess  or  work  of  the  owner  and 
not  used  merely  or  mainly  for  advertising. 
Fliich  Oidinafice  x^as'  not  intended  to  ref?r  ex- 
c?hi.dtelj^  to  wagons  wholly  used  ioT  the  dis- 
iti kf  of  advertisements,  but  was  intended  to 
pi'oniblt  geiler^l  advertising  on  wagons  used 
fSr  ftfiy  jiurbose.  Fifth  Ave.  Coach  Co.  ». 
?few  York   (N,  t.),  l6-69'g, 


A  fra^chise  granted  to  a  stage  company  to 
run  a  line  of  stages  or  carriages  for  the 
transportation  of  passengers  and  parcels  for 
hire  between  certain  points  in  a  city  does 
not  inollide,  either  expressly  or  by  implica- 
tion, the  right  to  use  the  public  streets  men- 
tioned therein  idr  advertising  purposes,  or 
to  carry  or  maintain  exterior  advertisements 
on  the  companv's  vehicles.  Fifth  Ave.  Coach 
Co.  V.  New  York  (N.  Y.),  16-^96. 

Billboards.  —  A  city  ordinance  which 
requires  all  billpoards  to  be  placed  and  kept 
at  a  distance  of  at  least  two  feet  more  than 
the  height  of  the  billboard  from  the  outer 
edge  of  the  sidewalk  of  the  street  is  invalid 
as  an  unnecessary  restriction  of  private 
right.  While  a  city  may  prohibit  the  erec- 
tioii  of  insecure  billboards  or  other  structures 
along  the  edge  of  the  public  streets,  or  so 
near  thereto  as  to  be  k  menace,  and  require 
the  owners  to  maintain  all  structures  so 
erected  in  a  secure  condition,  and  provide  for 
inspection  and  removal  at  the  owner's  ex- 
pense if  the  structure  is  condemned  as 
dangerous,  it  cannot  prohibit  the  erection 
of  any  such  structures  upon  or  near  the  lot 
line,  irrespective  of  their  security.  State  v. 
Whitlock   (N.  Car.),  16-^^5. 

Sale  Of  street  ear  transfers.  —  The 
ordinahce  of  the  city  of  Chicago  prohibiting 
the  sale  or  gift  of  street  railway  transfers 
is  not  unreasonable  and  oppressive  as  pro- 
hibiting the  selling  or  giving  away  of 
transfer  tickets  without  any  limitation  or 
restriction,  and  therefore  penalizing  the  sell- 
ing or  giving  away  of  the  tickets  at  any 
time,  even  after  the  right  to  use  them  has 
expired,  or  £tt  any  place  however  distant,  the 
ordinance  being  subject  to  a  reasonable  inter- 
pretation in  this  respect  in  accordance  with 
the  purpose  of  its  enactment.  Chicago  v. 
Openheim  (111.),  11-554 

The  ordinance  of  the  city  of  Chicago  pro^ 
hibiting,  under  penalties,  any  person  from 
selling,  purchasing)  giving  away,  or  receiving 
a  street  railway  transfer  ticket  issued  by  a 
street  railway  company  within  the  city,  is 
not  in  conflict  with  the  provision  of  the  con- 
stitution that  no  person  shall  be  deprived 
of  property  without  due  process  of  law. 
Chicago  v.  Openheim   (til.),  1 1-554 

Labor  regnlationst  —  A  municipal  ordi- 
nance requiring  all  work  of  dressing  rook  or 
stone  under  municipal  contracts  to  be  done 
within  the  territorial  limits  of  the  state  is 
not  void  as  an  attempted  regulation  of  com- 
merce between  the  several  states.  Allen  Vi 
Labsap  (Mo.),  3-306. 

Licensing  of  plumbers.  —  The  ordinance 
of  the  city  of  Atlanta  in  regard  to  licclnsing 
persons  who  engage  in  or  work  at  the  busi- 
ness of  plumbing  provides  as  follows :  "  No 
person,  firmj  or  corporation  engaged  in  01* 
working  at  the  business  of  plumbing  shall 
engage  in  or  work  at  said  business  in  the 
city  of  Atlanta,  either  as  master,  employing, 
or  ijourneyman  plumber)  Unless  sUch  person, 
firm,  or  corporation  first  receives  a  license 
thereforj  in  accordance  with  the  proMsions 
of  this  ordinance:  Any  person  desiring  to 
work  at  or  engage  in  the  business  of  plumb- 
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ing,  either  as  master,  employing,  or  journey- 
man plumber,  in  the  city  of  Atlanta  shall 
be  required  to  submit  to  an  examination 
before  a  board  of  examiners,  as  hereinafter 
provided,  as  to  his  experience  and  qualifica- 
tions in  such  trade,  business,  or  calling.  In 
the  case  of  a  firm  or  corporation,  the  ex- 
amination or  licensing  of  any  one  member 
of  a  firm  or  the  manager  of  the  corporation 
shall  satisfy  the  requirements  of  this  ordi- 
nance." This  ordinance,  in  case  of  a  firm  or 
corporation,  where  one  member  of  the  firm 
or  corporation,  where  one  member  of  the  firm 
or  the  manager  of  the  corporation  has  been 
licensed,  permits  others  than  the  member  or 
manager  so  licensed,  by  virtue  of  such  li- 
cense, to  engage  in  or  do  the  work  of  plumb- 
ing in  the  city  of  Atlanta  without  standing 
an  examination  as  to  fitness  and  obtaining  a 
license,  but  does  not  permit  a  like  privilege 
to  persons  other  than  those  referred  to  in 
the  two  instances  above  stated.  The  ordi- 
nance is  discriminatory  in  character,  and  is 
therefore  unconstitutional.  Henry  v.  Camp- 
bell  (Ga.),  18-178. 

Iiicensing  of  ticket  brokers.  —  The 
Colorado  statute  conferring  upon  municipali- 
ties the  general  power  to  license  ticket  brok- 
ers does  not  give  a  municipality  power  to 
pass  an  ordinance  requiring  every  applicant 
for  a  license  to  file  with  the  city  clerk  a  cer- 
tificate of  membership  in  some  reputable 
ticket  broker's  association;  and  an  ordinance 
containing  such  a  requirement  is  void  as 
being  unreasonable.  Munson  v.  Colorado 
Springs  (Colo.),  9-970. 

Removal  o£  snow  and  ice  from  slde- 
valks.  —  A  city  ordinance  providing  a 
remedy  against  an  occupant  of  premises  who 
shall  fail  to  remove  ice  and  snow  from  the 
sidewalk  is  not  inconsistent  with  a  power 
given  the  city  to  require  the  owners  of  prem- 
ises to  keep  the  adjoining  sidewalks  free 
from  snow.  Helena  v.  Kent  (Mont.),  4- 
235. 

A  city  ordinance  providing  that  an  occu- 
pant of  premises  shall  keep  the  sidewalks  in 
front  thereof  free  from  ice  and  snow,  and 
providing  that  every  person  who  shall  fail 
to  do  so  shall  be  deemed  guilty  of  committing 
a  nuisance  is  within  a  grant  of  power  to  the 
city  to  define  and  abate  nuisances.  Helena 
V.  Kent   (Mont.),  4-235. 

Under  a  clause  of  a  city  charter  providing 
that  the  city  council  "  shall  have  power  to 
make  laws,  ordinances,  and  regulations  for 
the  government  of  said  city  relative  to  .  .  . 
the  streets,  sidewalks,  and  highways  of  said 
city,  and  to  the  ordering  the  same  to  be  made 
and  to  mending,  paving,  cleaning,  and  light- 
ing the  same,"  the  council  has  authority  to 
pass  an  ordinance  requiring  the  owner  or  oc- 
cupant or  person  having  the  care  of  any 
buildins  or  lot  bordering  on  a  street,  square, 
or  public  place  in  the  city,  to  remove  the 
snow  from  the  sidewalk  adjoining  said  build- 
ins;  or  lot  of  land  within  the  first  four  hours 
of  daylight  after  the  ceasing  to  fall  of  any 
snow,  and  that  each  and  every  hour  after  the 
expiration  of  the  four  hours  that  the  snow 
remains  on  the  aitjei^falk  sh3,ll  be  deemed  ? 


separate  violation  of  the  ordinance.  State  i'. 
McOrillis   (R.  I.),  13-701. 

Such  ordinance  is  not  repugnant  to  the  pro- 
visions of  the  constitution  of  Rhode  Island 
that  all  laws  "  shall  be  made  for  the  good  of 
the  whole;  and  that  the  burdens  of  the  state 
ought  to  be  fairly  distributed  among  its  citi- 
zens," and  that  "  private  property  shall  not 
be  taken  for  public  uses,  without  just  com- 
pensation," but  is  a  valid  police  regulation 
based  upon  the  peculiar  relation  which  an 
abutting  owner  bears  to  the  public  service  re- 
quired to  be  performed.  State  v.  McCrillis 
(R.  I.),  13-701. 

Such  ordinance  does  not  violate  the  Four- 
teenth Amendment  of  the  Constitution  of  the 
United  States  providing  that  "  no  state  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  State  v.  McCrillis 
(R.  I.),  13-701. 

Nnisances.  —  Under  a  statute  giving  cities 
power  "  to  declare  what  shall  constitute  a 
nuisance,"  enacted  at  a  time  when  a  statute 
is  in  force  prohibiting  cities  from  making  an 
act  punishable  by  ordinance  which  constitutes 
an  offense  against  the  state,  a  city  Is  author- 
ized to  exercise  a  legislative  power  in  the 
denouncement  as  public  nuisance  of  some 
things  not  within  the  purview  of  the  general 
legislation  of  the  state,  and  while  a  city  is 
not  authorized  under  such  grant  to  condemn 
as  a  nuisance  that  which  is  clearly  not  of 
such  nature,  yet  if  that  which  the  munici- 
pality prohibits  as  a  nuisance  lies  on  the 
border  line  of  a  public  nuisance,  so  as  fairly 
to  invoke  the  legislative  judgment  in  deter- 
mining whether  the  thing  should  be  pro- 
hibited, the  municipal  ordinance  will  be 
accorded  the  same  respect  as  a  statute  by  the 
general  assembly,  and  will  not  be  declared 
invalid  unless  there  is  a  palpable  invasion 
of  private  rights.  Bowers  v.  Indianapolis 
(Ind.),  13-1198. 

Junk  skops.  —  As  the  storing  or  keeping 
of  junk  is  a  necessary  incident  of  the  busi- 
ness of  buying  and  selling  the  same,  a  city 
charter  which  expressly  empowers  the  com- 
mon council  to  regulate  and  license  the  keep- 
ers of  junk  shops  and  to  regulate  the  buying 
and  selling  of  junk  must  be  held  to  author- 
ize the  council  to  regulate  the  storage  of 
junk  by  proper  ordinance.  Weadoek  v.  Judge 
of  Recorder's  Court   (Mich.),  16-720. 

Removal  of  garbage.  —  An  ordinance 
making  it  unlawful  for  any  persons  except 
employees  of  the  city  crematory  department 
to  convey  garbage,  etc.,  through  the  streets 
does  not  conflict  with  a  statute  providing 
that  the  owner  or  occupant  of  any  private 
property  must  remove  any  source  of  filth 
therefrom  on  twenty-four  hours'  notice  from 
certain  officers.  Smith  v.  Spokane  (Wash.), 
19-1220. 

Distribntion  of  handbills.  —  An  or- 
dinance making  it  unlawful  to  circulate  or 
distribute  printed  or  written  dodgers,  hand- 
bills, or  circulars  upon  the  public  streets  or 
groimds  of  a  municipality  does  not  contra- 
vene a  provision  of  the  Nebraska  constitutjoq 
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which  guarantees  the  right  of  free  speech. 
In  re  Anderson  (Neb.),  5-421, 

g.  Construction. 

In   civil   action   to   which   city  is  not 

party.  —  In  a  civil  action  to  which  the  city 
is  not  a  party,  where  a  breach  of  an  ordinance 
imposing  a  license  tax  upon  the  business  of 
"  real  estate  "  is  invoked  for  the  purpose  of 
avoiding  a  contract  between  the  parties,  the 
ordinance  will  be  strictly  construed.  Manker 
r.  Tough  (Kan.),  17-208. 

Rule  of  construction  xrhere  language 
is  nnambignons.  —  The  rule  that  contem- 
poraneous, long,  uniform,  and  practical  con- 
struction of  a  statute  by  administrative  offi- 
cers will  be  followed  by  the  courts  in  doubtful 
cases  does  not  apply  where  the  language  of 
an  ordinance  is  unambiguous  and  where  no 
such  construction  is  shown.  J.  Burton  Co. 
V.  Chicago   (III.),  15-965. 

"  Patrolman  "  synonymous  with  "  po- 
liceman."—" Policeman  "  and  "  patrolman  " 
are  synonymous  terms  as  used  in  a  city  ordi- 
nance providing  that  the  police  force  shall 
consist  of  a  chief  of  police,  one  police  captain, 
etc.,  and  such  number  of  "  policemen  or 
patrolmen ''  as  the  council  may  designate, 
and  that  the  number  of  "  policemen "  other 
than  the  officers  previously  enumerated  shall 
be  nine,  all  to  hold  office  during  good  be- 
havior.    State  V.  Edwards  (Mont.),  20-239. 

h.  Prosecution  for  violation. 

Necessity    of    trritten    complaint.    — 

The  defendant  in  a  prosecution  for  the  vio- 
lation of  a  municipal  ordinance  is  entitled  to 
be  apprised  of  the  nature  and  character  of 
the  proceeding  against  him  by  a  written  com- 
plaint, upon  demand  therefor,  inasmuch  as 
there  is  a  constitutional  right  to  such  com- 
plaint in  criminal  cases,  and  a  statutory 
right  in  civil  cases,  and  a  common-law  right 
in  eases  neither  criminal  nor  civil  but  par- 
taking of  the  nature  of  both.  Birmingham 
V.  O'Hearn  (Ala.),  13-1131. 

Entries  on  judge's  docket  as  sufficient 
complaint.  —  In  a  prosecution  for  the  vio- 
lation of  a  municipal  ordinance  a  statement 
entered  upon  the  docket  of  a  police  judge 
showing  that  the  alleged  offense  is  that  of 
violating  a  certain  section  of  the  municipal 
code,  and  an  oral  statement  of  the  judge  that 
the  section  named  defines  the  offense  of  vag- 
rancy and  provides  for  its  punishment,  do 
not  perform  the  office  of  a  written  complaint. 
Birmingham  v.  O'Hearn   (Ala.),  13-1131. 

Supplying  want  of  complaint  on 
appeal.  —  Upon  appeal  from  a  conviction  in 
a  police  court  for  the  violation  of  a  munici- 
pal ordinance,  the  want  of  a  written  com- 
plaint in  the  police  court  cannot  be  supplied 
by  a  statement  of  the  cause  of  the  complaint 
filed  by  the  attorney  for  the  municipality 
with  the  appellate  court.  Birmingham  v. 
O'Hearn  (Ala.),  13-1131. 

Right  to  sentence  offender  to  labor 
under  municipal  control.  —  To  punish 
an  offender  convicted  of  violating  a  munici- 
pal ordinance  by  confining  him  at  labor  under 
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municipal  control  is  not  obnoxious  to  the 
constitutional  inhibition  against  involuntary 
servitude  save  as  a  punishment  for  crime 
after  legal  conviction  therefor,  Loeb  v.  Jen- 
nings   (Ga.),  18-376. 

A  sentence  imposed  on  one  convicted  of 
violating  a  municipal  ordinance,  which  re- 
quires him  to  pay  a  fine  and  also  to  work 
on  the  streets  or  other  public  places  of  the 
city,  is  not  violative  of  the  provisions  con- 
tained in  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States  that  "  no 
state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  and  immunities 
of  citizens  of  the  United  States;  .  .  .  nor 
deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws."  Loeb  v.  Jen- 
nings (Ga.),  18-376. 

Where  duly  authorized  by  the  municipal 
charter  and  ordinances,  a  sentence  by  a  re- 
corder which  requires  the  person  convicted 
of  a  violation  of  a  penal  ordinance  to  work 
on  the  streets  or  other  public  works  of  a 
city  is  not  void  or  illegal  on  the  ground  thai 
it  is  violative  of  the  provision  of  the  Georgia 
constitution  (Civil  Code,  §  5706),  which  de- 
clares that  excessive  fines  shall  not  be  im- 
posed or  cruel  and  unusual  punishments  in- 
flicted.    Loeb  V.  Jennings   (Ga.),  18-376. 

Costs  on  discharge  of  defendant.  — 
In  discharging  a  defendant  charged  with  tie 
violation  of  a  municipal  ordinance  it  is  error 
to  tax  the  municipality  with  the  costs  and 
award  execution  against  it.  Birminghani  v. 
O'Hearn   (Ala.),  13-1131. 

6.  Appropbiations. 

Appropriations  hy  order.  —  In  the  ab- 
sence of  any  ordinance  or  rule  to  the  coh- 
trary,  an  appropriation  of  money  by  a  city 
council  is  not  invalid  because  made  by  order 
and  not  by  ordinance  or  resolution,  or  be- 
cause made  without  the  observance  of 
parliamentary  rules.  Wheelock  v.  Lowell 
(Mass.),  12-1109. 

Public  purpose  necessary.  —  The  legis- 
lature cannot  authorize  the  expenditure  Of 
public  funds  by  a  municipal  subdivision  Of 
the  state  except  for  a  public  purpose.  Cast- 
ner  v.  Minneapolis  (Minn.),  1-934. 

The  reimbursement  by  the  city  council  of 
a  defeated  candidate  for  expenses  of  an  elec- 
tion contest  is  an  expenditure  of  public  funds 
for  a  private  purpose  and  illegal;  Gastner 
V.  Minneapolis   (Minn,),  1-934, 

Reimbursement  of  police  officer.  — 
In  the  absence  of  prohibitive  charter  pro- 
visions, a  municipality  has  power  to  reim- 
burse a  police  officer  for  expenses  and  attor- 
ney's fees  incurred  in  defense  of  an  action 
for  false  imprisonment,  it  appearing  that  the 
officer  was  acting  in  good  faith  in  the  exer- 
cise of  his  official  duties.  Moorhead  v.  Mur- 
phy (Minn.),  3-434. 

Mandamus  to  compel  payment.  — 
Although  a  city  council  has  power  to  make 
an  appropriation  of  money  for  the  commem- 
oration of  an  event  of  public  interest  in  such 
a  manner  as  to  promote  the  general  welfare 
of  the  city,  the  money  so  appropriated  must 
be  expended  and  accounted  for  according  to 
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law,  and  mandamus  cannot  be  maintained 
against  the  city  controller  by  the  treasurer 
of  a  committee  of  private  citizens  to  whom 
such  money  is  directed  to  be  paid,  to  com- 
pel the  controller  to  countersign  the  warrant 
for  payment,  while  no  expenses  have  been 
incurred  and  no  vouchers  have  been  filed  to 
enable  the  controller  to  pass  upon  the  cor- 
rectness of  the  claims  presented.  Stegmaier 
V.  Goeringer  (Pa.),  11-973. 

7.  Municipal  Contracts. 

a.  Validity  in  general. 

Delegation  of  authority  to  contract. 

—  Municipal  functions  which  are  purely  ex- 
ecutive, administrative,  or  ministerial  may 
be  delegated  to  a  committee.  It  is  only  such 
functions  as  are  governmental,  legislative,  or 
discretionary  which  cannot  be  delegated. 
Biddeford  v.  Yates   (Me.),  15-ia91. 

A  purely  ministerial  function  of  a  munici- 
pality is  one  as  to  which  nothing  is  left  to 
discretion.  Judicial  acts  involve  the  exercise 
of  discretionary  power  or  judgment.  Judicial 
acts  are  not  confined  to  the  jurisdiction 
of  judges.  Biddeford  v.  Yates  (Me.),  15- 
1091. 

Contract  extending  through  term  of 
years.  —  The  provision  in  a  city's  charter 
requiring  that  expenditures  shall  be  within 
the  annual  revenue  does  not  prohibit  the  city 
froip  making  a  fair  and  reasonable  contract 
for  a  reasonable  number  of  years  for  the  re- 
moval and  disposition  of  garbage,  though  the 
annual  payments  to  be  made  for  the  service 
exceed  in  the  aggregate  the  city's  revenue  for 
a  single  year,  if  each  of  the  annual  payments 
stipulated  for  will  be  within  the  revenue  of 
the  city  for  the  year  in  which  it  is  to  be 
made.    Toomey  v.  Bridgeport  (Conn.),  7-148. 

Effect  of  statutory  restrictions.  ^  A 
municipality  is  not  bound  by  either  an  ex- 
press or  implied  contract  in  defiance  of  ex- 
press statutory  restrictions  upon  the  powers 
of  the  corporate  agents  through  whose  in- 
strumentality the  contract  is  sought  to  be 
derived.  Jersey  City  Supply  Co.  v.  Jersey 
City  (N.  J.),  2-507. 

Contract  fixing  rates  to  be  charged 
by  irater  company.  —  Power  granted  to  a 
city  to  contract  for  the  construction  and 
operation  of  waterworks  "  on  such  terms  and 
under  such  regulations  as  may  be  agreed 
on  "  constitutes  authority  to  the  municipality 
to  agree  with  the  contractor  upon  the  rates 
which  he  may  collect  of  private  consumers 
during  a  reasonable  term  of  years.  Omaha 
Water  Co.  V.  Omaha  (U.  S.),  8-614. 

Neither  the  power  of  a  municipality  to  con- 
tract with  a  third  person  for  the  construction 
and  operation  of  waterworks,  street  railways, 
or  other  public  utilities,  nor  the  right  of 
such  a  third  person  under  such  a  contract, 
constitutes  a  special  privilege  or  immunity 
within  the  meaning  of  those  terms  in  a  pro- 
vision of  the  constitution  of  Nebraska  which 
prohibits  the  legislature  from  "  making  any 
irrevocable  grant  of  special  privilege  or  im- 
munities." Omaha  Water  Co,  v,  Omaha 
(U,  S,),  8-814, 


Contract  to  pay  Interest.  —  Where  a 
city,  which  is  empowered  by  its  charter  to 
pass  ordinances  not  inconsistent  with  the 
constitution  and  laws  of  the  state  and  of  the 
United  States,  passed  an  ordinance  agreeing 
to  pay  the  interest  on  its  warrants  from  the 
date  that  they  are  presented  and  indorsed 
"  not  paid  for  want  of  funds,"  the  ordinance 
constitutes  a  valid  contract  to  pay  the  in- 
terest. State  ex  rel.  Strahorn  v.  Stout 
(Wash.),   10-208. 

Provisions  not  invalidating  paving 
contract.  —  A  contract  by  a  municipality 
for  the  paving  of  its  streets  is  not  rendered 
invalid  by  provisions  requiring  the  contractor 
to  meet  all  loss  or  damage  arising  out  of  the 
nature  of  the  work  done;  to  repair  or  re- 
place, and  leave  in  as  good  a  condition  as 
when  found,  all  permanent  sidewalks,  streets, 
alleys,  etc.;  to  indemnify  the  city  against  all 
suits  or  claims  growing  out  of  injury  or 
damage  to  persons  or  property  by  reason  of 
the  worK  to  be  done;  to  pay  for  all  injuries 
done  to  water,  gas,  or  sewer  pipes;  Jind  to 
keep  the  pavement  in  repair  for  the  space 
of  one  year.  Diver  v.  Keokuk  Sav.  Bank 
(Iowa),  3-669. 

Estoppel  to  deny  validity,  —  Where  a 
municipal  corporation  has  entered  into  a 
contract  with  an  individual  under  an  uncon- 
stitutional statute,  and  the  subject-matter 
of  the  contract  is  not  ultra  vires,  illegal,  or 
malum  prbhihitum,  and  the  facts  are  such  aa 
would  estop  an  individual  from  setting  up 
the  invalidity  of  the  statute  as  a  defense,  the 
mvinicipal  corporation  will  also  be  estopped. 
Mt.  Vernon  v.  State  ex  rel.  Berry  (Ohio), 
2-399. 

b.   Leases  of  municipal  property. 

Delegation   of   authority   to   lease.  — 

Whether  a  city  government  can  delegate  au- 
thority to  a  committee  to  let  city  property, 
depends  entirely  upon  whether  the  delegation 
of  such  authority  invests  the  committee  with 
judicial  or  ministerial  powers.  Biddeford  v. 
Yates   (Me.),   15-1091. 

Authority  may  by  ordinance  be  delegated  to 
a  committee  to  let  such  city  buildings  for  a 
definite  period  upon  "  such  terms  and  con- 
ditions as  they  may  deem  expedient,"  such 
authority  involving  simply  the  ministerial 
acts,  such  as  negotiating  the  various  details, 
which  are  necessary  to  perform  the  act  of 
leasing.     Biddeford  v.  Yates   (Me.),  15-1091. 

licase  for  racing  purposes.  —  A  lease 
by  a  city  of  public  property  for  racing  pur- 
poses held  not  to  be  illegal.  Bryant  v.  Logan 
(W.  Va.),  3-1011. 

Lease  for  private  purposes.  —  Under 
a  municipal  charter  authorizing  the  city 
council  to  let  such  of  the  municipal  buildings 
as  may  be  legally  let,  and  under  an  ordinance 
providing  for  the  leasing  of  any  part  of  such 
buildings  not  already  under  lease  or  appro- 
priated to  any  branch  of  the  city  govern- 
ment, a  municipality  may  let  for  private 
purposes  a  hall  which  is  not  appropriated  to 
the  vise  of  the  city,  especially  if  the  lessee  is 
required  to  permit  the  use  of  the  hall,  when 
iHOt  pthorwise  engaged,  fo^  ?iny  public  pwi 
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pose  upon  payment  of  the  running  expenses. 
Such  lease  may  be  made  to  commence  upon 
the  expiration  of  an  existing  lease  of  the 
hall,  the  purpose  of  the  phrase  "  not  already 
imder  lease  "  being  to  prevent  the  making  of 
a  lease  covering  the  same  property  for  the 
same  period  of  time.  Biddeford  v.  Yates 
(Me.),  15-10©1. 

Lease  to  take  effect  in  future.  —  The 
validity  of  such  lease,  made  under  the  au- 
thority of  the  city  council,  is  not  affected 
by  the  fact  that  it  is  to  take  effect  at  a  time 
when,  because  of  a.  coming  election,  the  per- 
sonnel of  such  council  may  be  changed.  Bid- 
deford V.  Yates   (Me.),   15-1091. 

Lease  of  unused  school  property.  — ' 
Under  the  charter  of  the  city  of  Baltimore, 
which  gives  the  mayor  and  city  council  power 
to  rent,  for  fixed  and  limited  terms,  with  the 
approval  of  the  commissioners  of  finance, 
property  owned  by  the  city  but  not  needed 
for  public  purposes,  the  officials  named  have 
power  to  lease  a  building  erected  for  use  as  a 
school,  but  no  longer  needed  for  school  pur- 
poses, to  the  field  officers  of  a  regiment  of  the 
national  guard  for  armory  purposes.  Gott- 
lieb-Knabe  Co.  v.  Macklin   (Md.),  16-1092. 

Lease  of  property  for  concerts,  etc. 
—  Where  all  of  the  property  so  leased  is  not 
needed  for  armory  purposes,  the  city  authori- 
ties and  the  lessees,  acting  in  conjunction, 
may  properly  rent  the  building  for  a  single 
evening,  or  for  any  number  of  evenings,  to 
third  parties  for  concerts,  exhibitions,  and 
public  meetings,  under  contracts  providing 
for  a  division  of  the  proceeds  of  such  renting 
between  the  city  and  the  original  lessees. 
Gottlieb-Knabe  Co.  v.  Macklin  (Md.),  16- 
1092. 

Such  temporary,  casual,  and  incidental  use 
of  unused  public  property,  for  the  purpose  of 
public  economy,  does  not  amount  to  an  uncon- 
stitutional invasion  of  the  rights  of  citizens, 
who  are  using  their  own  property  in  the  same 
line  of  business,  so  as  to  entitle  the  latter  to 
an  injunction.  Gottlieb-Knabe  Co.  v.  Mack- 
lin  (Md.),  16-1092. 

c.  Incidents  of  municipal  contracts. 

Rights    of    foreclosure    purchaser.    — 

Under  a  mortgage  of  the  property  and  rights 
of  a  water  company  and  the  foreclosure 
thereof,  the  foreclosure  purchaser  succeeds, 
to  the  mortgagor's  contract  right  to  collect 
rates  specified  in  a  contract  between  it  and 
a  city.  Omaha  Water  Co.  v.  Omaha  (U.  S.), 
8-614. 

d.  Contracts  abridging  or  restricting  munici- 
pal  powers. 

Contract  abdicating  police  potver.  — 

A  contract  whereby  a  city  attempts  to  ab- 
dicate its  police  power  forever  is  ultra  vires 
and  void.  State  ea;  rel.  Minneapolis  v.  St. 
Paul,  etc.,  R.  Co.    (Minn.),  8-1047. 

As  to  the  police  power  generally  see  sec- 
tion 4  d  above. 

Suspension  of  po'wer  to  regulate 
rates.  —  Agreement  and  grants  regarding 
the  suspension  of  the  power  to  regulate  rates 
tind  regarding  other  public  franQhises  will 


not  be  raised  by  mere  implication,  will  be 
construed  favorably  to  public  rights  if  am- 
biguous, and  will  be  protected  and  enforced 
if  clear.  Omaha  Water  Co.  v.  Omaha  (U. 
S.),  8-614. 

The  legislature  of  a  state,  unless  prohib- 
ited by  its  constitution,  may  empower  a  city 
to  suspend  by  contract,  and  the  city  may 
suspend  in  that  way  for  a  reasonable  term  of 
years,  its  power  to  fix  or  regulate  the  rates 
which  a  third  person  may  collect  of  private 
consumers.  Omaha  Water  Co.  v.  Omaha  (U. 
S.),  8-614. 

The  making  of  a  municipal  contract  to  sus- 
pend for  twenty-five  years  the  power  of  the 
city  to  regulate  the  rates  which  a  water  com- 
pany shall  collect  from  private  consumers  in 
consideration  of  the  construction  and  opera- 
tion of  waterworks,  is  not  an  unreasonable 
exercise  of  the  power  to  contract  therefor. 
Omaha  Water  Co.  v.  Omaha   (U.  S.),  8-614. 

Contract  not  to  compete  mrith  water 
company.  —  A  city  has  the  right  to  make  a 
contract  excluding  itself  for  a  definite  period 
from  competition  with  a  waterworks  com- 
pany to  which  it  grants  the  right  to  supply 
water  in  the  city.  Vicksburg  v.  Vicksburg 
Waterworks  Co.   (U.  S.),  6-253. 

e.   Awarding  of  contracts. 
( 1 )    In  general. 

Control  by  courts.  —  Where  the  award- 
ing of  a  contract  for  a  public  improvement 
has  been  committed  to  a  board  of  public 
works,  in  the  absence  of  fraud  or  collusion, 
ltd  decision  is  final  and  conclusive,  and  can- 
not be  controlled  by  the  courts  by  mandamus 
or  otherwise.  Maryland  Pavement  Co.  v. 
Mahool   (Md.),  17-649. 

Failure  to  comply  with  specifications. 
—  Where  a  bidder  for  a  municipal  contract 
for  the  paving  and  curbing  of  a  street  fails 
to  comply  with  a  provision  of  the  specifica- 
tions for  the  work  requiring  each  bidder  to 
deposit  with  his  proposal  a  sample  granite 
block,  stating  at  what  quarry  it  was  manu- 
factured and  agreeing,  if  the  contract  is 
awarded  to  him,  to  use  only  blocks  made  at 
said  quarry  and  equal  to  the  sample,  such 
failure  on  his  part  justifies  the  board  of 
awards  in  rejecting  his  bid,  even  though  it 
is  the  lowest  bid  presented.  Maryland  Pave- 
ment Co.  V.  Mahool    (Md.),  17-649. 

Effect  of  requirement  that  contract 
be  let  to  lowest  bidder.  —  Where  a  city, 
in  conformity  with  a  charter  requirement 
that  it  shall  by  ordinance  adopt  a  uniform 
system  to  regulate  the  construction  of  streets 
and  sidewalks,  has  passed  an  ordinance  re- 
quiring every  contract  for  street  improve- 
ment to  be  let  to  the  lowest  bidder,  such  ordi- 
nance so  long  as  it  remains  in  force  is  as 
binding  upon  the  city  as  though  it  were  an 
express  charter  provision.  Fineran  v.  Cen- 
tral Bitulithic  Paving  Co.    (Ky.),  3-741. 

Effect  on  contract  calling  for  prod- 
ucts of  certain  manufacturer.  —  Under 
the  provisions  of  a  municipal  charter  that  all 
city  improvements  shall  be  let  by  contract 
to  the  lowest  bidder,  a  contract  for  street 
paving  entered  into  in  pursuance  qf  an  owJi: 
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nante  requiting  the  paving  to  be  done  with 
vitrified  britsk  niade  by  a  certain  manufac- 
turer, although  there  are  other  manufacturers 
of  similar  brick,  is  invalid  as  encouraging  a 
monopoly  and  restricting  competitive  bid' 
ding,  and  furnishes  a  defense  to  an  action  on 
special  tax  bills  issued  for  the  cost  of  the 
improvements  Curtice  v,  Schmidt  (Mo.), 
10-702. 

Eifect  of  ordinance  regulating  dress- 
ing stone.  —  A  municipal  ordinance  requir- 
ing all  work  of  dressing  rock  or  stone  under 
municipal  contracts  to  be  done  within  the 
territorial  limits  of  a  state  is  not  void  as 
tending  to  restrict  competition  and  to  im- 
pair the  riglit  of  the  citizen  to  have  a  con- 
tract let  to  Ihe  lowest  bidderj  unless  it  ap- 
pear in  reference  to  a  particular  contract 
that  the  right  of  competition  has  been  re- 
stricted or  the  price  of  the  improvements 
increased  thereby.  Allen  v.  Labaap  (Mo.)) 
3-306. 

(2)  Advertisements  for  bids. 

Language  df  pttblidatiOU.—  The  English 
language  is  tile  official  or  ordinary  language 
of  the  State  of  Marykiid,  and  i.  direetion  in 
a'  statute  of  tliat  state  that  an  adveftise- 
ment  shall  be  published  in  a  certain  number 
of  newspapers  mUst  be  dOhStrfied  a,i  requiring 
publication  in  newspapers  printed  in  the 
English  language  in  the  absence  of  a  stat- 
Utbry  dWectiOtt  to  the  ddtttrary.  fieliliett 
«.  Baltiitiore  (Md.),  14-419. 

Section  14  of  the  Charter  of  the  city  of 
Baltimore,  requiring  that  all  ptoposals  for 
bids  for  pvlblife  work  for  the  City  of  Baltimore 
to  cost  Over  five  hliudred  dollars  be  adver- 
tised "  in  two  or  mote  daily  newspapers  pub- 
lished in  Baltimore  city,  for  liot  less  than  ten 
ildi-  more  than  twenty  days,"  etc.,  requires 
pHblid&tioil  in  at  least  two  sudh  neWSpapefS 
priflted  in  the  Eillish  language.  Benfiett  v. 
Baltiinore   (ilL) ,  14-419. 

Std.i«te  ipto^i&ine  that  ntttiiiel^ality 
"  iiiay  "  advertise.  —  It  caimot  be  said  that 
a  statute  providing  that  a  municipality 
"  mi.f  "  Eldtertlae  for  competitive  bids  m  let- 
ting public  cbntracts  discloses  a  clear  inten- 
tidil  oil  the  part  of  the  legislature  to  make  it 
the  irliperatite  duty  of  the  mUnidipality  to 
adVfettiSe  fbr  competitive  bids.  Where  the 
statute  is  one  supetsediftg  a  former  statute 
which  used  the  woi-d  "  Shall "  instead  of 
"maj-."  IJillihghato  D.  BpartanbUtg  (S. 
car.),  9-82&. 

Contract  let  tt^itliotli  adlrel'tisijlg.  — 
A  Statute  which  inakes  it  the  duty  of  a  mu- 
fticipality  to  advertise  for  competitive  bids  in 
lettiilg  public  contracts,  but  which  does  UOt 
make  the  power  to  contract  dependent  Upoil 
coffipliaflde  with  the  terms  6f  the  statute, 
dOeS  not  avoid  a  contract  let  by  the  mUttidi- 
pttlity  without  advertising.  Dillingham  v. 
Spartanburg  (S.  Car.),  9-829. 

(S)    Contracts   balling   fof    use    of    patented 
articles. 

Statute  not  requiring  advertisement 
for  liida.  —  A  statute  permitting  but  not 
requiring     municipalities     to     advertise     for 


competitive  bids  in  letting  public  contracts 
does  not  invalidate  a  contract  made  pursuant 
to  an  advertisement  requiring  the  use  of  a 
patented  article.  Dillingham  v.  Spartanburg 
(S.  Car.),  9-829. 

Effect  of  requirement  of  competitive 
bidding.  *—  Under  the  charter  of  the  city  of 
Milwaukee,  one  essential  of  the  scheme  for 
paving  the  streets  at  the  expense  of  abutting 
owners  is  competitive  bidding,  and  this  essen- 
tial is  not  dispensed  with  by  the  provisions 
in  the  charter  authorizing  the  municipality 
to  contract  with  a  patentee  to  use  a  patented 
article  for  the  city-  Allen  v.  Milwaukee 
(Wis.),  8-392. 

Where  a  city's  charter  gives  it  the  power 
to  impose  upon  the  property  of  abutting 
owners,  by  a,  special  assessment,  the  cost  of 
a  street  improvement  done  pursuant  to  com- 
petitive bidding,  the  city  has  no  power  to 
adopt  a  patented  pavement  which  is  so  con- 
trolled by  monopoly  that  there  can  be  no 
competition,  in  the  fair  and  reasonable  mean- 
ing of  the  word.  Allen  v.  Milwaukee  (Wis,)^ 
8-392. 

Where  a  city's  charter  empowers  it,  in  mak- 
ing local  improvements,  to  acquire  from  the 
patentee  the  right  to  use  any  patented  article 
or  process^  but  requires  that  the  actual  work 
shall  be  let  to  the  lowest  bidder,  the  city 
has  no  power  to  make  a  noncompetitive  con- 
tract for  sti'eet  paving  which  provides  that 
about  two-thirds  of  the  cost  of  the  paving 
shall  go  to  the  patentee  and  that  the  patentee 
shall  do  mucli  of  the  actual  work  of  pavingj 
especially  if  the  city  does  not  acquire  undet 
the  contract  the  right  to  "  use  "  the  patented 
material  in  resurfacing  or  otherwise  repair- 
ing the  streets  to  be  paved  under  the 
contract.  Allen  v.  Milwaukee  (Wis.),  8- 
392. 

Bequlrement  that  contract  be  let  to 
lowest  and  best  bidder.  —  Whete  a  city 
is  required  by  law  to  let  every  contract  for 
street  improvements  to  the  lowest  and  best  bid* 
der,  an  ordinance  seeking  bids  for  street  pav- 
ing which  restricts  the  material  to  be  used 
to  a  patented  article  controlled  by  but  one 
person  is  void.  Fineran  v,  Central  Bitulithic 
Paving  Co.   (Ky.),  3-741. 

A  charter  ahd  ordinance  requirement  that 
municipal  contracts  be  let  to  the  lowest  bid- 
der is  not  satisfied  Where  the  city  council,  in 
asking  for  bids  for  the  reconstruction  of  a 
Street,  Specifies  certain  material  to  be  used, 
witli  knowledge  that  such  material  is  pat- 
ented, and  bul  two  bids  are  submitted,  one 
being  made  by  the  patentee  and  the  other  by 
a  person  unable  to  furnish  such  material  but 
Who  has  collusively  agteed  with  the  patentee 
to  make  a  higher  bid  as  a  matter  of  form. 
Fineran  v.  Central  Bitulithic  Paving  Co. 
(Ky.),  3-741. 

XJnder  the  Illinois  statute  requiring  all 
contracts  for  the  making  of  a  public  improve- 
ment to  be  let  to  the  lowest  bidder,  a  city 
ordinance  seeking  bids  for  street  paving, 
which  restricts  the  material  to  be  used  to  i, 
patented  article  which  can  be  obtained  from 
but  one  person,  is  invalid  as  restricting  com- 
petitive bidding,  notwithstanding  the  faCt 
that  the  owner  of  the  patent  offers  to  fur- 
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nish  the  material  at  a  specified  price  to  any 
bidder.     Siegel  v.  Chicago   (111.),  7-104. 

f.  Injunction  restraining  performance. 

Wliat    plaintiff    mast    show.  —  In    a 

suit  by  a  taxpayer  to  enjoin  the  performance 
of  a  public  contract  let  by  a  municipality,  it 
is  incumbent  upon  him  to  show  some  injury 
threatened  to  him  as  a  taxpayer  by  the  eon- 
tract  in  question;  and  he  is  not  entitled  to 
the  relief  sought  where  the  evidence  shows 
that  the  municipality,  after  rejecting  all  bids, 
entered  into  further  negotiations  with  the 
lowest  two  bidders  and  let  the  contract  to 
one  of  such  bidders  at  a  figure  substantially 
lower  than  the  lowest  original  bid,  instead 
of  reopening  the  matter  to  full  competition 
among  all  the  bidders.  Dillingham  v.  Spar- 
tanburg ( S.  Car. ) ,  9-829. 

'W^at  is  not  ground  for  injunction. 
—  It  is  no  ground  for  enjoining  the  perform- 
ance of  a  municipal  contract  at  the  suit  of  a 
taxpayer  that  the  calls  for  bids  contained  a 
provision  requiring  the  successful  bidder  to 
furnish  an  indemnity  bond  in  a  large  sum, 
or  a  provision  requiring  such  bidder  to  guar- 
antee his  work  and  to  keep  it  in  repair  for 
one  year,  or  a  provision  giving  the  munici- 
pality the  right  to  retain  for  one  year  ten 
per  cent,  of  the  total  amount  of  the  con- 
tract price.  Dillingham  v.  Spartanburg  (S. 
Car.),  9-829. 

Injunction  against  payment  of 
money.  —  A  city  taxpayer  may  enjoin  the 
city  officers  from  paying  the  city's  money  out 
under  an  invalid  contract.  Allen  v.  Mil- 
waukee   (Wis.),  8-392. 

Injunction  against  special  assess- 
ment. —  An  abutting  owner,  who  brings  his 
action  before  any  work  is  done  under  a  mu- 
nicipal contract,  is  entitled  to  an  injunction 
restraining  the  making  of  a  special  assess- 
ment for  local  improvements,  where  the  con- 
tract for  the  work  is  invalid  because  not  let 
in  the  manner  prescribed  by  law  and  the  in- 
validity is  of  a  character  highly  likely  to 
prejudice  the  plaintiff  in  manner  and  degree 
not  readily  separable  from  the  burdens  which 
might  be  lawfully  imposed  upon  him.  Allen 
V.  Milwaukee   (Wis.),  8-392. 

g.  Actions  by  inhabitants. 

No  right  of  action.  —  A  municipal  cor- 
poration and  the  inhabitants  of  its  territory 
are,  in  law,  distinct,  separate  persons,  and 
the  corporation  is  not  the  mandatory  of  the 
inhabitants  individually  for  entering  into 
contracts  for  them  individually.  From  the 
fact  that  the  inhabitants  are  interested  that 
the  obligations  of  contractors  towards  the 
municipal  corporation  should  be  faithfully 
complied  with,  or  from  the  fact  that  they,  as 
taxpayers,  contribute  the  money  with  which 
the  payments  under  the  contracts  of  the  mu- 
nicipality have  to  be  made,  it  does  not  fol- 
low that  the  inhabitants  are  principals  in  the 
contracts  enterpd  into  by  the  corporation, 
and  as  such  have  a  right  of  action  thereon. 
Allen  &  Currey  Mfg.  Co.  v.  Shreveport  Water- 
works Co.   (La.),  2-471. 


8.  Indebtedness. 
a.  Power  to  incur  in  general. 

Delegation  of  power  to  borrow  in 
charter.  —  A  municipal  corporation  may 
borrow  money  to  be  used  for  the  purposes  of 
government,  or  for  such  other  purposes  as 
may  be  authorized  by  the  constitution  and 
laws,  when  the  power  to  borrow  is  delegated 
in  the  charter.  Penick  v.  Foster  (Ga.),  12- 
346. 

Implied  authority  to  contract  debts. 
—  In  the  absence  of  an  express  grant  of  au- 
thority, a  municipal  corporation  has  no 
power  to  borrow  money  for  corporate  pur- 
poses except  where  duties  are  imposed  or 
powers  are  conferred  upon  it  which  mani- 
festly cannot  be  performed  or  exercised  at  all 
without  the  borrowing  of  money.  Luther  v. 
Wheeler   (S.  Car.),  6-754. 

Municipal  authorities  have  implied  author- 
ity to  contract  debts  to  those  who  are  em- 
ployed to  do  things  requisite  to  the  conduct 
of  the  municipality's  affairs,  such  as  the  erec- 
tion of  buildings  to  be  used  for  municipal 
purposes;  but  the  exercise  of  this  power 
should  be  restricted  to  such  debts  as  the 
authorities  can  reasonably  expect,  and  in 
good  faith  do  expect,  to  pay  from  the  ordi- 
nary revenue  of  the  municipality  for  the  cur- 
rent municipal  fiscal  year.  Luther  v. 
Wheeler   (S.  Car.),  6-754. 

Power  to  complete  work  begun 
although  revenue  is  insufficient.  — • 
Where  a  municipality  contracts  debts  for 
the  construction  of  a  necessary  public  build- 
ing in  a  reasonable  belief  that  its  revenue 
for  the  current  year  will  be  sufficient  to  pay 
the  debt,  but  after  considerable  expense  is 
incurred  it  becomes  apparent  that  the  revenue 
will  be  insufficient,  it  may  nevertheless  prose- 
cute the  work  to  completion  and  incur  a  valid 
indebtedness  in  so  doing.  Luther  v.  Wheeler 
(S.  Car.),  6-754. 

Legal  obligation  to  repay  money 
borrcwed  \rithout  authority.  —  There 
is  nothing  in  either  the  constitution  or  the 
statutes  of  South  Carolina  to  alter  the  rule 
that  "  town,  irrespective  of  its  population,  is 
under  a  legal  obligation  to  repay,  as  money 
had  and  received,  money  which  it  has  bor- 
rowed without  authority,  but  which  it  has 
applied  to  the  construction  of  a  public 
improvement  impliedly  authorized  by  its 
charter.  Luther  v.  Wheeler  (S.  Car.),  6- 
754. 

Establishment  of  ice  plant.  —  As  to 
the  power  of  a  municipality,  authorized  by 
its  charter  to  establish  an  ice  plant  to  raise 
money  by  the  issuance  of  bonds  for  that 
purpose,  see  Holton  v.  Camilla  (Ga.),  20- 
199. 

Estoppel  to  deny  indebtedness.  —  In 
a  suit  by  taxpayers-  to  enjoin  a  municipal 
corporation  from  repaying  money  borrowed 
without  authority,  relief  will  not  be  denied 
on  the  ground  of  estoppel  if  there  is  no  evi- 
dence of  participation  or  active  assent  by 
the  plaintiffs  to  the  borrowing  of  the  money 
or  the  incurring  of  the  debt.  Luther  r 
Wheeler  (S.  Car.),  6-754. 
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b.   Constitutional   and   statutory  limitations. 

Fnrpose  of  incnrring  debt  imma- 
terial. — •  The  language  of  article  13  of  tjie 
Indiana  constitution,  providing  that  no  po- 
litical or  municipal  corporation  in  that  state 
"  shall  ever  become  indebted,  in  any  manner 
or  for  any  purpose,  to  an  amount,  in  the 
aggregate  exceeding  two  per  centum  of  the 
value  of  the  taxable  property  within  such 
corporation,"  is  positive  and  imperative,  and 
it  is  wholly  immaterial  for  what  purpose  an 
indebtedness,  in  excess  of  the  constitutional 
limit,  is  incurred.  It  falls  within  the  pro- 
hibition if  the  amount  thereof  exceeds  the 
current  revenues  of  the  municipality.  Logans- 
port  r.  Jordan  (Ind.),  17-415. 

It  is  no  justification  for  a  violation  of  the 
above  constitutional  provision  by  a  city,  that 
the  excessive  indebtedness  has  been  incurred 
in  the  construction  of  a  sewer,  which  is 
necessary  in  order  to  dispose  of  storm  water 
and  thereby  prevent  suits  against  the  city  for 
damages.  The  prohibition  of  the  constitution 
operates  upon  the  indebtedness  coming  within 
it,  without  regard  to  the  necessity  therefor, 
and  without  regard  to  its  form  or  the  manner 
or  method  by  which  it  is  evidenced.  Logans- 
port  V.  Jordan  (Ind.),  17^15. 

Time  of  estimating  indebtedness.  — 
The  indebtedness  of  a  city  for  its  share  of 
the  cost  of  a  sewer  is  incurred  at  the  time 
when  the  work  of  constructing  the  sewer  is 
completed  by  the  contractor  and  the  sewer  is 
accepted  by  the  city,  and  if,  at  that  time,  the 
city  is  already  indebted  beyond  the  constitu- 
tional limit,  and  there  is  no  provision  for  the 
payment  of  any  part  of  its  indebtedness  for 
the  construction  of  the  sewer,  such  indebted- 
ness is  void  for  its  entirety,  and  the  city  may 
be  enjoined,  at  the  suit  of  a  taxpayer,  from 
paying  or  providing  for  the  payment  of  any 
part  of  the  same.  In  such  a  case,  the  fact 
that  the  city's  share  of  the  cost  of  the  im- 
provement does  not  become  due  and  payable 
until  its  amount  has  been  determined  by  the 
final  assessment  of  special  benefits,  made  by 
the  board  of  public  works,  is  immaterial.  The 
question  is,  when  the  city's  share  of  the  in- 
debtedness comes  into  existence,  and  not  when 
it  becomes  due  and  payable.  Logansport  v. 
Jordan   (Ind.),  17-415. 

Inclusion  of  interest  in  estimating 
debt.  —  In  determining  whether  a  proposed 
issuance  of  municipal  bonds  will  create  an 
indebtedness  in  excess  of  the  constitutional 
and  statutory  limit  imposed  upon  municipal 
corporations,  the  principal  only,  and  not  the 
interest  on  the  proposed  bonds,  is  to  be  taken 
into  account.  Carlson  v.  Helena  (Mont.), 
17-1233. 

Aside  from  the  general  rule  above  stated, 
that  the  interest  on  municipal  bonds  is  not 
to  be  taken  into  account  in  estimating  the 
indebtedness  of  a,  mimioipality  with  regard 
to  the  constitutional  and  statutory  debt  limit, 
the  statutory  provision  that  a,  yearly  tax 
must  be  levied  to  pay  the  interest  on  water 
and  sewer  bonds  issued  by  a  municipality, 
evinces  a  clear  intent  on  the  part  of  the 
legislature  that  the  interest  on  those  classes 
of  bonds  at  least  should  not  be  taken  into  ac- 


count in  estimating  the  indebtedness  of  the 
municipality.  Carlson  v.  Helena  (Mont.), 
17-1233. 

Dnty  of  purchasers  of  bonds  to  as- 
certain legality.  —  When  the  validity  of 
bonds  issued  by  a  municipal  corporation  is 
conditioned  by  the  constitution  of  the  state 
upon  the  assessed  value  of  the  taxable  prop- 
erty of  the  municipality  and  the  amount  of 
its  indebtedness,  the  purchasers  of  the  bonds 
are  bound  to  ascertain  at  their  peril  from  the 
public  records  the  assessed  valuation  of  the 
property  within  the  municipality,  and  if  the 
bonds  disclose  upon  their  face  a  total  indebt- 
edness in  excess  of  the  percentage  of  such 
assessed  valuation  permitted  by  the  consti- 
tution, recitals  therein  to  the  effect  that  the 
constitutional  limit  has  not  been  exceeded, 
afforded  no  protection  to  the  holders.  Thus 
where  a  bond  of  the  value  of  $500,  issued  by 
a  township,  states  upon  its  face  that  it  "  is 
one  of  a  series  numbered  from  I  to  23  in- 
clusive, of  like  tenor  and  state,"  the  purchaser 
is  affected  with  notice  that  the  total  amount 
of  the  issue  is  $11,500,  and  if  that  amount  is 
in  excess  of  the  constitutional  limit,  no  re- 
cital in  the  bond  can  protect  the  holder  or 
estop  the  township  from  denying  the  validity 
of  the  obligation.  St.  Lawrence  Township  v. 
Furman  (U.  S.),  17-1244. 

Evasion  of  limitation  by  means  of 
dnmmy  corporation.  —  Where  a  town  ia 
unable  to  contract  directly  for  the  construc- 
tion of  a  water  and  light  plant  without  vio- 
lating a  constitutional  provision  restricting 
its  power  to  become  indebted,  it  has  no  power 
to  accomplish  the  same  end  indirectly  through 
a  dummy  corporation  which  is  formed  for  the 
express  purpose  of  constrxicting  such  a  plant, 
which  is  owned,  controlled  and  managed  by 
the  town  as  the  subscriber  to  practically  all 
of  its  capital  stock,  and  which  makes  con- 
tracts and  incurs  liabilities  which  the  town 
is  prohibited  by  such  constitutional  provision 
from  making  or  incurring  in  its  own  name, 
Voss  V.  Waterloo  Water  Co.   (Ind.),  2-978. 

c.  Elections  authorizing  creation  of  debt. 

General  statnte  authorizing  election. 

—  Under  the  provision  of  section  6,  article 
XIII.,  of  the  Montana  constitution,  that 
the  legislative  a^embly  may  extend  the 
debt  limit  mentioned  in  that  section  by  au- 
thorizing municipal  corporations  to  submit 
the  question  of  extension  to  a  vote  of  the 
taxpayers  affected  thereby,  when  the  increase 
is  necessary  to  construct  a  sewerage  system 
or  to  procure  a  supply  of  water,  the  question 
whether  a  necessity  exists  in  a  given  case  for 
an  extension  of  the  debt  limit  of  a  city  for 
the  purposes  mentioned,  is  to  be  determined 
by  the  taxpayers  of  the  city,  and  not  by  the 
legislative  assembly,  and  it  is  not  necessary 
that  a  special  act  of  the  legislature  be  passed 
in  each  case,  authorizing  a  submission  of 
such  question  to  the  taxpayers,  the  matter 
having  been  regulated  by  a  general  statute. 
Carlson  r.  Helena  (Mont.),  17-1233. 

Course  of  procedure.  —  Under  the 
Montana  statute  authorizing  a  municipal  cor- 
poration to  submit  to  its  taxpayers  the  ques- 
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tion  whether  its  debt  limit  shall  be  extended, 
and  an  indebtedness  incurred,  for  the  purpose 
of  procuring  a  water  supply,  the  orderly 
course  of  procedure  is  to  submit  the  question 
generally  whether  the  indebtedness,  not  in 
excess  of  a  definite  amount  within  the  stat- 
utory limit,  shall  be  incurred,  and  to  defer 
the  selection  of  any  particular  source  of 
water  supply  until  the  vote  on  the  propo- 
sition has  been  taken.  The  submission  to 
the  voters  of  the  question  whether  a  par- 
ticular source  of  supply  shall  be  acquired, 
before  any  steps  have  been  taken  to  ascertain 
whether  its  acquirement  is  possible,  or  what 
it  will  cost,  is  a  fatal  irregularity  which  in- 
validates the  whole  proceeding.  Carlson  v. 
Helena   (Mont.),  17-1233. 

Application  of  referendum  la,xr.  — 
The  referendum  law  of  Montana  applies  only 
to  matters  of  general  legislation  in  which  all 
electors  withowt  distinction  may  take  an  ac- 
tive interest,  and  has  no  application  to  a, 
proposition  submitted  to  the  taxpayers  of  a 
city  as  to  whether  the  city  shall  extend  its 
debt  limit  for  the  purpose  of  acquiring  a 
water  supply.  Carlson  v.  Helena  (Mont.), 
17-1233. 

Effect  of  completion  of  new  assess- 
ment roll.  —  Although  the  constitution  pro- 
vides that  the  question  whether  a  municipal 
debt  for  a  certain  purpose  shall  be  incurred, 
must  be  submitted  to  the  taxpayers  "  to  be 
affected  thereby,"  authority  given  to  a  city 
by  the  taxpayers  at  an  election,  to  incur 
such  debt,  does  not  lapse  upon  the  completion 
of  the  assessment-roll  for  the  following  year, 
even  though  there  may  have  been  changes  in 
the  body  of  the  taxpayers  in  the  meantime. 
All  that  is  required  is  that  the  city  shall 
proceed  with  reasonable  promptness  to  exer- 
cise the  authority  given  to  it  at  the  elec- 
tion, and  if  this  is  done,  the  fact  that  the 
body  of  the  taxpayers  may  have  changed 
since  the  election  was  held  does  not  affect  the 
validity  of  the  bonds  issued  as  security  for 
the  debt.  Carlson  v.  Helena  (Mont.),  17- 
1233. 

Effect  of  judgment  confirming  issu- 
ance of  bonds.  —  After  a,  judgment  was 
rendered  confirming  and  validating  the  is- 
suance of  the  bonds  in  proceedings  had  under 
the  validation  Act  of  1897  (Acts  1897,  p. 
82),  citizens  and  taxpayers  of  the  municipal- 
ity could  not  for  the  first  time  attack  the 
judgment  on  the  ground  that  the  money  to 
be  raised  from  a  sale  of  the  bonds  was  to  be 
used  for  different  purposes,  and  "  neither  said 
ordinance,  nor  the  published  notice  of  the 
election  published  in  pursuance  thereof,  pro- 
vided or  gave  the  voters  of  said  city  any  op- 
portunity to  vote  for  or  against  the  bonds 
for  each  of  said  specified  purposes  separately; 
and  hence  said  ordinance  and  said  notice  did 
not  call  and  give  notice  of  respectively  as 
to  each  of  said  debts  and  purposes  of  an 
election  '  for  that  purpose,'  as  required  by  the 
constitution  of  the  state  of  Georgia,  em- 
bodied in  Code,  §  5893."  Holton  v.  Camilla 
(Ga.),  20-19fl. 


d.  Bills  and  notes. 

Not  validated  by  indorsement  or 
■ale.  —  A  note  given  for  borrowed  money  by 
a  municipal  corporation  which  has  no  power 
to  borrow  is  void  from  the  beginning  and  is 
not  validated  by  its  indorsement  or  sale  by 
the  original  holder.  Luther  v.  Wheeler  (S. 
Car.),  6-754. 

Recognition  of  void  note.  —  Where 
money  borrowed  by  a  municipal  corporation 
without  authority  has  been  expended  by  it 
on  an  authorized  public  improvement,  the 
note  evidencing  the  transaction,  though  it  is 
void  notwithstanding  several  renewals, 
should  be  so  far  recognized  as  a  symbol  of 
the  debt  contracted  by  the  corporation  that 
its  indorsement  by  its  holder  will  operate  as 
a  transfer  of  the  debt.  Luther  v.  Wheeler 
(S.  Car.),  6-754. 

Recovery  in  action  for  money  had 
and  received.  —  Though  a  note  given  by  a 
municipal  corporation  for  borrowed  money  is 
void  for  the  corporation's  want  of  authority 
to  borrow,  the  holder  may  recover  from  the 
corporation  as  money  had  and  received  a 
sum  advanced  on  the  note,  where  the  money 
has  been  expended  for  a  public  improvement 
impliedly  authorized  by  the  corporation's 
charter,  and  the  corporation  has  received  full 
benefit  for  the  entire  amount  expended,  and 
the  municipal  authorities  had  reason  to  be- 
lieve, and  did  believe,  at  the  time  the  im- 
provement was  commenced  and  until  it  was 
almost  completed,  that  the  entire  debt  could 
and  would  be  repaid  from  the  regular  income 
of  the  municipality  for  the  current  fiscal 
year.    Luther  v.  Wheeler  (S.  Car.),  6-754. 

e.  Bonds. 

(1)   In  general. 

Absence    of    statutory    authority.   — 

Where  a  statute  authorizing  a  municipal 
corporation  to  donate  a  depot  site  to  a  rail- 
road company  makes  no  provision  for  the  is- 
suance of  bonds  or  for  the  collection  of  an 
additional  tax  to  meet  any  obligations  which 
may  be  incurred  for  the  site,  the  city  has 
no  authority  to  issue  negotiable  bonds  to  pay 
for  a  site,  whether  or  not  it  may  issue  war- 
rants or  other  non-negotiable  instruments 
payable  out  of  its  general  or  incidental 
funds.  Swanson  v.  Ottumwa  (Iowa),  9'- 
1117. 

Issuance  in  excess  of  amount  author- 
ized. —  Bonds  issued  by  a  municipality  by 
authority  of  statute  for  an  amount  in  excess 
of  the  amount  prescribed  by  the  statute  are 
void  only  to  the  extent  of  the  excessive  is- 
sue.    Schmitz  V.  Zeh   (Minn.),  1-322. 

Separate  election  on  issuance  of 
bonds.  —  Under  the  Montana  statute,  the 
power  of  a  municipal  corporation  to  issue 
bonds  is  expressly  included  in  the  power  to 
incur  an  indebtedness,  and  where  a  city  has 
been  authorized  by  its  taxpayers,  at  an  elec- 
tion, to  incur  a  debt  for  a  certain  purpose, 
no  separate  election  to  authorize  the  issu- 
ance of  bonds  is  necessary.  Carlson  v 
Helena   (Mont.),  17-1233. 
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Effect  on  illegal  bonds  of  po-wer  to 
fund  indebtedness.  —  Where  a  municipal 
corporation  haa  issued  bonds  for  a  purpose 
for  which  it  was  at  most  only  authorized  to 
issue  warrants,  the  bonds  are  voidj  and  the 
fact  that  the  municipality  is  authorized  by 
statute  to  fund  its  indebtedness  and  issue 
bonds  therefor,  affords  no  reason  why  the 
illegal  bonds  should  be  vitalized.  Swanson 
1'.  Ottumwa   (Iowa),  9^1117. 

Enforcement  of  void  bonds  as  vrar- 
rants.  —  Where  municipal  bonds  have  been 
executed  without  authority  they  a-re  void, 
and  a  court  cannot  disregard  the  words  of 
negotiability  and  enforce  the  bonds  as  if 
they  were  warrants  issued  by  the  city. 
Swanson  v.  Ottumwa  (Iowa),  9^1117. 

Dissolution  of  municipality.  —  The 
dissolution  of  a  municipal  corporation  and 
its  reincorporation  under  a  new  charter  does 
not  affect  the  validity  of  outstanding  bonds 
of  the  original  corporation,  but  the  debt  at- 
taches to  the  new  corporation.  Black  v. 
Fishburne   (S.  C),  19-1104. 

Collection  of  tax  to  pay  rail\iray  aid 
bonds.  —  Under  the  Illinois  statute  relating 
to  railroad  and  improvement  aid  bonds  is- 
sued by  municipal  corporations,  there  is  a 
distinction  between  a  tax  collected  for  the 
payment  of  the  principal  and  interest  of  the 
registered  bonds  and  a  tax  collected  to  com- 
pensate the  state  for  the  costs  incurred  by 
it  in  collecting  and  disbursing  the  fund  for 
the  payment  of  such  bonds.  The  money 
raised  by  means  of  the  latter  tax  belongs  to 
the  state  and  not  to  the  municipality,  and 
it  is  the  duty  of  the  state  treasurer  to  keep 
such  money  safely  and  not  to  appropriate 
or  convert  it  to  his  own  use.  Whittemore 
V.  People   (111.),  10-44. 

(2)   Contents  and  terms. 

Date.  —  The  date  printed  or  written  on 
municipal  bonds  is  not  conclusive  of  the 
date  of  the  issue.  Such  bonds  are  not  "  is- 
sued "  until  sold  and  actually  or  construc- 
tively delivered.  Black  v.  Fishburne  (S.  C), 
19-1104. 

Expiration  of  charter  before  ma- 
turity. —  Bonds  issued  by  a  municipality 
to  run  for  a  period  not  exceeding  that  au- 
thorized by  statute  are  not  invalid  because 
the  municipal  charter  will  expire  before  the 
maturity  of  the  bonds.  Black  v.  Fishburne 
(S.  C),  19-1104. 

Provision  for  redemption  before 
maturity.  —  Under  the  Montana  statute 
regulating  the  issuance  of  bonds  by  munici- 
palities for  the  purpose  of  acquiring  a  water 
supply,  bonds  so  issued  must  be  made  redeem- 
able at  the  option  of  the  city  council  at  a  time 
prior  to  their  maturity,  and  where  no  clause 
providing  for  such  redemption  is  inserted  in 
the  bonds,  or  contained  in  the  ordinance 
authorizing  their  issuance,  they  are  void. 
Carlson  v.  Helena    (Mont.),   17-1233. 

Provision  for  payment  of  interest 
semi-annually.  —  Where  the  proposition 
submitted  to  the  taxpayers  of  a  city  in  regard 
to  the  issuance  of  water  bonds  describes  the 
bonds  proposed  to  be   issued   as  bearing   in- 


terest at  the  rate  of  five  per  cent,  per  annum, 
the  insertion  of  a  clause  in  the  bond  subse- 
quently issued,  making  the  interest  thereon 
payable  semi-annually,  does  not  invalidate 
1233. 

the  bonds.  Carlson  v.  Helena  (Mont.),  17- 
Provision  for  payment  in  gold.  — 
Where  a  statute  authorizing  the  issuance  of 
water  bonds  by  a  city  is  silent  as  to  the  par- 
ticular kind  of  money  in  which  they  shall 
be  made  payable,  the  insertion  in  the  bonds 
of  a  clause  making  them  payable  in  "gold 
coin  of  the  United  States  of  America,  of  the 
present  standard  of  weight  and  fineness," 
does  not  render  them  invalid.  Carlson  v 
Helena   (Mont.),  17-1233. 

(3)   Provisions  for  payment. 

Special  tas  for  payment.  —  The  pro- 
vision in  the  Montana  constitution  that  the 
revenue  derived  by  a  city  from  its  water 
supply  shall  be  devoted  to  tlie  payment  of 
the  indebtedness  incurred  in  acquiring  such 
supply,  does  not  limit  the  city  to  such  rev- 
enue for  the  payment  of  bonds  issued  by  it 
to  procure  the  supply,  or  prevent  the  levy  of 
a  special  tax  for  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds.  Carlson  v. 
Helena    (Mont.),   17-1233. 

Effect  of  levy  of  illegal  tax.  —  The 
validity  of  bonds  issued  by  a  municipality 
under  the  express  statutory  authority  cannot 
be  affected  by  the  fact  that  in  providing  for 
their  payment  the  municipal  authorities  may 
have  imposed  an  illegal  tax  upon  the  people 
of  the  municipality,  and,  consequently,  the 
question  whether  the  tax  so  imposed  is  legal 
or  illegal  cannot  be  determined  in  an  action 
to  enjoin  the  issuance  of  the  bonds.  Carlson 
V.  Helena  (Mont.),  17-1233. 

(4)   Rights  of  transferees. 

Bonds  not  negotiable.  —  Where  a 
municipality  issues  bonds  under  a  statute 
authorizing  it  only  to  issue  bonds  payable 
out  of  a  special  fund,  the  bonds  are  not 
negotiable,  though  made  payable  to  the 
bearer;  and  a  subsequent  purchaser  of  such 
bonds  takes  them  subject  to  all  the  defenses 
that  might  have  been  set  up  against  the 
original  holder.  Northern  Trust  Co.  v.  Wil- 
mette  (III.),  5-193. 

Where  a  municipality,  under  a  statute  au- 
thorizing it  to  issue  bonds  payable  out  of  a 
special  fund,  issues  to  the  contractor  in  pay- 
ment for  a  public  improvement  bonds  pay- 
able to  the  bearer,  and  the  contractor  fraudu- 
lently fails  to  do  the  work  according  to  the 
contract,  whereupon  the  assessment  for  the 
special  fund  is  declared  by  the  courts  to  be 
uncollectible,  subsequent  purchasers  of  the 
bonds  are  not  entitled  to  a  mandamus  to 
compel  the  municipality  to  reconstruct  the 
improvement  out  of  its  general  funds  and 
pay  the  bonds.  Northern  Trust  Co.  v.  Wil- 
mette  (111.),  5-193. 

Purchasers  chargeable  with  notice 
cf  municipality's  power.  —  Where  a  mu- 
nicipality which  is  authorized  by  statute  to 
donate  depot  grounds  to  a  railroad  company 
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issues  bonds  without  authority  of  Jaw,  and 
donates  them  to  the  company,  and  the  com- 
pany sells  the  bonds,  the  purchasers  are  not 
innocent  holders,  as  they  are  chargeable  with 
notice  of  the  power  conferred  on  the  munici- 
pality by  the  statute.  Swanson  v.  Ottumwa 
(Iowa),  9-1117. 

Recovery  by  purcbasers  on  eommom 
counts.  —  Where  a  municipality  which  is 
authorized  by  statute  to  donate  depot  grounds 
to  a  railway  company  issues  bonds  without 
authority  of  law  and  donates  them  to  the 
company,  and  the  company  sells  the  bonds 
and  purchases  and  pays  for  depot  grounds 
out  of  the  proceeds  of  the  sale,  the  purchasers 
of  the  bonds  cannot,  in  an  action  against  the 
city,  recover  on  the  common  counts  as  for 
benefits  conferred  upon  the  city.  Swanson  v. 
Ottumwa  (Iowa),  9-1117. 

Estoppel  to  deny  validity  in  bands  of 
bona  fide  purcbaser.  —  Where  municipal 
bonds  are  issued  under  the  authority  of  a 
statute  and  the  validity  is  not  questioned  for 
a  number  of  years  and  the  interest  has  been 
paid  upon  them  and  they  have  come  into  the 
hands  of  bona  fide  purchasers,  an  action  by 
a  taxpayer  to  restrain  the  payment  will  not 
lie,  the  plaintiff  being  estopped  by  laches, 
at  least  where  a  total  lack  of  authority  to 
issue  the  bonds  in  the  first  instance  is  not 
shown.     Schmitz  v.  Zeb  (Minn.),  1-322. 

9.   MtWICIPAL   TOBTS. 

a.  Public  or  governmental  functions  or  duties. 

General  mle.  —  Municipal  corporations 
are  not  liable  in  damages  for  the  manner  in 
which  they  exercise  in  good  faith  their  dis- 
cretionary powers  of  a  public,  legislative,  or 
g«asj-judicial  character.  Claussen  v.  Lu- 
verne  (Minn.),  14-673. 

In  the  absence  of  any  special  rights  con- 
ferred or  liabilities  imposed  by  legislative 
charter,  towns  and  cities  act  in  a  dual 
capacity,  the  one  corporate,  the  other  govern- 
mental. To  the  former  belong  the  perform- 
ance of  acts  done  in  what  inay  be  called  their 
private  character,  in  the  management  of 
property  or  rights  held  voluntarily  for  their 
own  immediate  profit  and  advantage  as  a 
corporation,  although  ultimately  inuring  to 
the  benefit  of  the  public,  such  as  the  owner- 
ship and  management  of  real  estate,  the 
making  of  contracts  and  the  right  to  sue 
and  be  sued;  to  the  latter  belong  the  dis- 
charge of  duties  imposed  upon  them  by  the 
legislature  for  the  public  benefit,  such  as 
the  support  of  the  poor,  the  maintenance  of 
schools,  the  construction  and  maintenance  of 
highways  and  bridges,  and  the  assessment 
and  collection  of  taxes.  Libby  v.  Portland 
(Me.),  18-547. 

Maintenance  of  building  for  public 
purpose.  —  A  municipality  as  proprietor  is 
not  to  be  confounded  with  the  municipality 
as  a  legislator  or  custodian  of  the  public 
welfare.  If  a  building  is  maintained  solely 
for  a  public  purpose  no  liability  on  the  part 
of  the  municipality  arises  for  accidents  in 
connection  therewith.  Libby  v.  Portland 
(Me.),  18-547. 


Maintenance  of  police  building.  —  A 

eity,  in  managing  and  maintaining  a  police 
building,  exercises  a  public  governmental 
function  as  distinguished  from  a  municipal 
function,  and  is  not  liable  for  injuries  caused 
a,  workman  engaged  in  repairing  the  roof  of 
such  building  by  the  negligence  of  one  of 
the  city's  employees  in  leaving  open  the  door 
of  an  elevator  shaft.  Wilcox  v.  Rochester 
(N.  Y.),  13-759. 

In  such  an  action,  the  contention  that  the 
city  is  exercising  a  governmental  function  in 
operating  the  building,  and  therefore  is  not 
liable  for  injuries  caused  by  the  negligence 
of  an  employee,  is  purely  a  legal  objection 
to  the  plaintiff's  right  to  recover  which  it  is 
not  necessary  to  plead.  Wilcox  v.  Rochester 
(N.  Y.),  13-759. 

Maintenance  of  jail  or  lockup.  —  A 
municipal  corporation  is  not  liable  in  dam- 
ages for  negligently  causing  the  death  by 
suffocation  resulting  from  smoke,  of  a  person 
confined  in  its  lockup,  as  the  maintenance  of 
a  lockup  is  the  exercise  of  a  governmental 
function.     Carty  v.  Winooski  (Vt.),  6-436. 

The  maintenance  of  a  prison  is  the  exer- 
cise of  a  purely  governmental  power,  and 
a  municipal  corporation  is  not  liable  for  in- 
juries caused  by  negligence  or  omission  of 
duty  on  the  part  of  its  officers  or  agents  re- 
specting its  prison  or  persons  confined 
therein.  Shaw  v.  Charleston  (W.  Va. ), 
4-515. 

A  municipal  corporation  is  not  liable  for 
an  injury  to  a  person  occasioned  by  the  un- 
sanitary condition  of  its  prison  while  he  is 
confined  therein  for  the  violation  of  a  city 
ordinance.  Shaw  v.  Charleston  (W.  Va.), 
4-515. 

A  municipal  corporation  in  maintaining  a 
jail  or  "  lockup  "  is  not  exercising  a  corpor- 
ate power  for  the  benefit  of  the  inhabitants 
in  their  local  interests,  but  is  performing  a 
public  service  entrusted  to  it  in  the  interest 
of  general  government,  and  is  not  liable  for 
the  negligence  of  police  officers  in  charge  of 
a  "  lockup  "  in  causing  the  illness  of  a  pris- 
oner by  a  lack  of  proper  heating.  Nettleton 
V.  Prescott  (Ont.),  12-790. 

Acts  of  constable  in  charge  of  lock- 
up. —  A  constable  in  charge  of  a  municipal 
"lockup,"  though  appointed  by  the  munici- 
pality, is  not  to  be  regarded  as  the  servant 
or  agent  of  the  corporation,  but  as  a  public 
official  for  whose  acts  or  decisions  civil  re- 
sponsibility does  not  attach  to  the  munici- 
pality.    Nettleton  r.  Prescott  (Ont.),  12-700. 

Maintenance  of  fire  department.  —  A 
municipal  corporation  acts  in  a  govern- 
mental capacity  in  furnishing  fire  apparatus 
and  operating  its  fire  department,  and  there- 
fore it  is  not  liable  to  a  fireman  who  is  in- 
jured by  reason  of  defects  in  such  apparatus. 
Long  V.  Birmingham    (Ala.),  18-507. 

A  municipal  corporation,  in  maintaining  a 
fire  station,  is  liable  for  injuries  to  the  em- 
ployees resulting  from  its  neglect  to  furnish 
them  a  safe  place  to  work,  Bowden  v.  Kan- 
sas City   (Kan.),  1-955. 

Furnishing  water  for  fire  protection. 
—  A  municipality  is  not  liable  in  damages 
for  failure  to  furnish  water  for  protecting 
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the  property  within  its  corporate  limits  from 
fire,  and  hence  no  duty  rests  upon  it  to 
impose  such  liahility  upon  a  contractor  step- 
ping into  its  shoes  for  performing  such  duty. 
Allen,  etc.,  Mfg.  Co.  v.  Shreveport  Water- 
works Co.   (La.),  2-471. 

A  municipality  has  no  authority  to  hire 
some  one  to  assume  liability  to  the  inhabi- 
tants thereof  for  a  failure  to  furnish  water 
for  the  protection  of  their  property  against 
fire.  Allen,  etc.,  Mfg.  Co.  v.  Shreveport 
Waterworks  Co.    (La.),  2-471. 

Failure  to  abate  private  nuisance.  — 
The  power  given  to  a  municipality  to  pre- 
vent injury  or  annoyance  from  anything 
ofiFensive  or  unwholesome,  and  to  cause  any 
nuisance  to  be  abated,  is  governmental,  and 
a  municipality  is  not  liable  for  damages  from 
a  private  nuisance  resulting  from  its  omis- 
sion to  exercise  the  power  by  the  adoption  of 
resolutions  or  ordinances,  or  for  damages 
from  such  nuisance  occasioned  by  the  failure 
of  its  oflScers  to  enforce  the  resolutions  or 
ordinances  adopted  in  the  exercise  of  that 
power.  Mansfield  v.  Bristor  (Ohio),  10- 
767. 

Where  a  drain  laid  by  the  property  own- 
ers in  a  public  street,  under  permission  from 
the  city,  empties  into  a  natural  stream,  and, 
without  an  express  license  from  the  city,  is 
used  as  a  sewer  to  discharge  sewage  into  the 
stream  to  the  injury  of  a  lower  riparian 
owner,  the  drain  is  a  nuisance,  and  the  city 
is  liable  for  negligence  in  not  abating  it. 
Mansfield  v.  Bristor   (Ohio),  10-767. 

Acts  of  board  of  health.  —  A  municipal 
corporation  is  not  liable  for  the  acts  of  a 
board  of  health  created  by  public  statute  for 
the  public  benefit,  even  though  its  members 
are  appointed  by  the  municipal  authorities. 
Valentine  v.  Englewood   (N.  J.),  16-7.31. 

Searching  stream  for  dead  body.  — 
A  municipal  corporation  in  searching  a 
stream  of  water  for  a  dead  body  supposed  to 
be  therein,  either  for  the  purpose  of  tracing 
crime  or  for  the  purpose  of  maintaining  or 
safeguarding  the  public  health  and  welfare, 
is  engaged  in  the  discharge  of  a  public  or 
governmental  function,  and,  in  the  absence  of 
a  special  statute,  cannot  be  held  liable  for 
damage  done  by  its  police  officers  and  others 
to  adjacent  property  in  making  the  search, 
although  their  acts  are  wilful,  malicious,  or 
negligent.  Gilmor  v.  Salt  Lake  City  ( Utah ) , 
13-1016. 

b.  Private,  local,  or  corporate  functions  or 
duties. 

(1)  In  general. 

General  rule.  —  Where  a  municipal  cor- 
poration acts  in  its  proprietary  and  private, 
as  distinguished  from  its  governmental,  ca- 
pacity, its  liabilities  arising  out  of  either 
contract  or  tort  are  the  same  as  those  of 
natural  persons  or  private  corporations. 
Davoust  V.  Alameda  (Gal.),  9-847. 

Effect  of  adoption  of  approved  plans. 
—  Where  a  city  in  the  erection  of  a  public 
work  exercises  reasonable  care  and  judgment, 
and  adopts  plans  approved  and  recommended 
by  engineers  having  all  the  knowledge  that 


skill  and  experience  in  such  work  would 
naturally  give  them,  the  city  is  not  liable  in 
damages  on  account  of  an  alleged  defect  in 
the  plan,  unless  the  construction  is  so  mani- 
festly dangerous  that  all  reasonable  minds 
must  agree  that  it  was  unsafe.  Watters  v. 
Omaha  (Neb.),  14-750. 

Constrnetiom  and  operation  of  water 
irorks.  —  A  city  which  acquires  property 
and  constructs  and  operates  a  system  of 
waterworks  for  purposes  other  than  Are  pro- 
tection, with  a  view  to  deriving  profit  there- 
from, is  not  acting  in  a  governmental  ca- 
pacity, and  is  liable  for  injuries  resulting 
from  the  negligent  maintenance  of  such 
waterworks.  Brown  v.  Salt  Lake  City 
(Utah),  14-1004. 

A  municipality  maintaining  a  system  of 
waterworks  for  the  purpose  of  deriving  profit 
therefrom  is  liable  for  injuries  resulting  from 
the  negligent  maintenance  of  a  conduit  which 
is  not  part  of  the  waterworks  system  used 
in  the  distribution  of  water  to  the  inhabi- 
tants for  pay,  but  is  used  for  irrigation  pur- 
poses without  charge  to  the  users.  Brown  v. 
Salt  Lake  City   (Utah),  14-1004. 

In  an  action  to  recover  damages  from  a 
municipal  corporation  for  the  drowning  of 
the  plaintiff's  child  while  playing  in  a  con- 
duit used  as  part  of  the  municipal  water- 
works system,  on  the  ground  that  the  city 
permitted  a  space  in  the  inclosure  of  the 
entrance  to  such  conduit  to  remain  open  for 
several  years  and  that  children  played  therein 
to  the  knowledge  of  the  city  council,  evi- 
dence examined  and  held  that  the  trial  court 
was  justified  in  submitting  to  the  jury  the 
question  of  the  defendant's  negligence. 
Brown  v.  Salt  Lake  City  (Utah),  14^1004. 

Operation  of  electric  light  plant.  — 
A  municipal  corporation,  in  maintaining  and 
operating  an  electric  light  plant,  exercises  its 
proprietary  and  private  rights,  and  not  its 
governmental  functions,  and  therefore  is 
liable  for  personal  injuries  caused  by  the 
negligent  manner  in  which  the  plant  is  main- 
tained or  operated.  Davoust  v.  Alameda 
(Cal.),  9-847. 

A  city  cannot  escape  liability  for  personal 
injuries  caused  by  the  negligent  operation  of 
its  electric  light  plant  on  the  ground  that 
the  grant  of  authority  to  maintain  the  plant 
is  given  to  "  the  board  of  trustees  of  such 
city,"  and  not  in  terms  to  the  city,  as  a 
"  city,"  being  a  mere  intangible  thing,  exist- 
ing only  in  legal  contemplation,  cannot  itself 
use  the  franchise,  but  can  only  act  through 
its  governing  body,  the  board  of  trustees. 
Davoust  V.  Alameda   (Cal.),  9^847. 

Construction  of  rapid  transit  sub- 
way. —  The  eity  of  New  York  acts  in  a  pro- 
prietary and  not  a  governmental  character 
in  constructing  a  rapid  transit  subway  under 
city  streets,  where  it  is  permitted  hut  not 
required  to  construct  such  subway,  and  is 
authorized  either  to  operate  or  to  lease  it. 
In  re  Rapid  Transit  R.  Com'rs  (N.  Y.),  18- 
366. 

Operation  of  lift  bridge.  —  A  city  is 
liable  to  one  of  its  employees  who  is  law- 
fully upon  a  lift  bridge  which  forms  part 
of  one  of  its  public  streets  for  injuries  sus- 
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tained  by  him  through  the  negligence  of  the 
persons  operating  the  bridge  with  the  knowl- 
edge and  consent  of  the  city.  Gathman  v. 
Chicago  (111.),  15-830. 

Where  a  municipal  bridge  tender  does  not 
personally  perform  his  duties,  but,  with  the 
knowledge  and  consent  of  the  city,  employs 
other  persons  to  operate  the  bridge,  the  city 
is  liable  for  injuries  to  one  of  its  employees 
resulting  from  the  negligent  acts  of  such  per- 
sons to  the  same  extent  that  it  would  be 
liable  for  the  negligent  acts  of  the  bridge 
tender,  notwithstanding  the  fact  that  such 
persons  are  paid  by  the  bridge  tender  instead 
of  by  the  city.  Gathman  1).  Chicago  (111.), 
15-830. 

Condition  of  building  occupied  a> 
school.  —  A  municipal  corporation  by  rea- 
son of  its  ownership  of  premises  which  it 
permits  public  school  authorities  to  use  for 
a  public  school,  is  not  liable  for  personal 
injuries  to  a  pupil  aaused  by  the  defective 
condition  of  the  premises.  Ernst  t\  West 
Covington   (Ky.),  3-882. 

Operation  of  farm,  —  In  an  action  on 
the  case  against  a  municipal  corporation  to 
recover  damages  for  personal  injuries  sus- 
tained by  reason  of  the  alleged  defective 
conditions  of  a  basement  step  of  a  building 
owned  by  the  defendant  municipal  corpora- 
tion, the  writ  contained  two  counts,  the  first 
count  alleging  in  substance  that  the  defend- 
ant municipal  corporation  was  the  lawful 
owner  and  in  lawful  possession,  control,  and 
management  of  a  certain  farm  with  the 
buildings  thereon  which  it  was  operating  in 
the  usual  method  of  husbandry,  and  that 
"  all  said  buildings,  land,  and  other  property 
were  then  and  there  used  by  the  said  defend- 
ant for  its  own  emolument,  profit,  and 
advantage,"  but  it  nowhere  alleged  or  even 
intimated  that  the  farm  was  a  poor  farm 
and  that  the  building  where  the  injury  was 
received  was  a  city  almshouse.  The  second 
count  alleged  that  the  defendant  municipal 
corporation  was  the  owner  of  an  almshouse, 
in  the  maintenance  of  which  negligence  was 
charged.  The  defendant  filed  a  general  de- 
murrer to  each  count.  The  ground  for  the 
demurrer  to  the  first  count  was  that  the 
negligence  alleged  therein  appeared  to  have 
resulted  from-  the  performance  of  ultra  vires 
acts  and  that  a  municipal  corporation  cannot 
be  held  liable  for  the  performance  of  such 
acts.  Held,  that  while  a  municipal  corpora- 
tion cannot  raise  money  by  taxation  for  the 
purchase  of  a  farm  for  other  than  municipal 
purposes  yet  it  may  lawfully  own,  control, 
and  manage  such  farm  and  the  buildings 
thereon,  disconnected  from  any  public  use, 
and  for  its  own  emolument,  profit,  and  ad- 
vantage, and  in  the  absence  of  prohibiting 
statutes  it  may  receive  and  hold  in  its  cor- 
porate capacity,  gifts  of  either  real  or  per- 
sonal estate;  that  a  municipal  corporation 
holding  property  for  its  profit  or  gain  is 
liable  for  negligence  in  the  management 
thereof  to  the  same  extent  that  business 
corporations  or  individuals  would  be;  and 
that  as  the  demurrer  to  the  first  count  ad- 
mitted as  true  the  facts  therein  alleged,  and 
as  the  facts  therein  alleged  were  sufficient. 


if  true,  to  constitute  a  cause  of  action,  the 
first  count  in  the  writ  was  good.  Libby  v. 
Portland   (Me.),  18-547. 

(2)   Construction,  maintenance,  and  repair  of 
sewers. 

Injuries  caused  hy  defects  in  plan.  — 

A  city  having  by  its  governing  body  duly 
adopted  a  plan  for  a  sewerage  system  and 
executed  the  same,  it  is  not  liable  for  in- 
juries caused  thereby  to  private  property, 
not  involving  an  unconstitutional  taking 
thereof,  produced  by  defects  in  such  plan. 
But  if  the  city  constructs  a  sewerage  system 
not  according  to  any  plan  adopted  in  the 
manner  aforesaid,  the  rule  does  not  apply. 
Hart  V.  Neillsville   (Wis.),  4-1085. 

If,  by  reason  of  defects  in  the  plan  of 
sewerage  contemplating  that  private  prop- 
erty will,  as  a  matter  of  right,  be  connected 
therewith,  such  property  is  injured  because 
of  water  accumulated  in  a  sewer  flowing 
therefrom  through  such  a  connection  with 
the  property,  the  injury  is  direct  and  the 
municipality  is  responsible  in  damages  for 
failure  to  exercise  ordinary  care  to  prevent 
such  injury.  Hart  v.  Neillsville  (Wis.),  4r- 
1085. 

Effect  of  knowledge  of  defects  in 
plan.  —  Though  a  city  is  not  liable  for  dam- 
ages to  private  property"  caused  by  mere 
defects  in  the  plan  of  its  duly  adopted  and 
executed  sewerage  system,  if  it  acquires 
knowledge  of  the  defects  and  that  unless  they 
are  remedied  they  will  produce  direct  injury 
to  private  rights,  it  should  exercise  ordinary 
care  to  prevent  such  a  result,  and  is  respon- 
sible for  damage  caused  by  failure  in  that 
regard.     Hart  v.  Neillsville   (Wis.),  4-1085. 

Effect  of  construction  of  private 
drain.  —  Where  as  a  matter  of  right  a  pri- 
vate drain  is  constructed  connecting  private 
property  with  the  main  sewer  through  an 
opening  left  by  the  city  therefor,  and  dam- 
ages result  to  such  property  by  accumulated 
sewage  flowing  from  such  sewer  to  such 
property,  the  mere  circumstances  that  with- 
out the  private  drain  no  such  result  would 
have  happened  will  not  save  the  municipality 
from  liability  for  damages.  Hart  v.  Neills- 
ville (Wis.),  4-1085. 

Sufficiency  of  sewer.  ^  Where  a  munici- 
pal corporation  has  provided  a  sewer  which 
is  capable  of  carrying  off  a  rainfall  of  one 
and  one-half  inches  an  hour,  which  is  con- 
sidered as  meeting  the  requirements  of  good 
engineering  and  is  the  standard  adopted  by 
all  the  cities  of  that  region,  the  corporation 
is  not  liable  in  damages  for  the  flooding  of 
premises  by  water  backed  up  from  the  sewer 
after  a  rainfall  of  three  inches  per  hour  for 
nine  minutes,  as  such  an  extraordinary  rain- 
fall is  not  one  which  could  reasona!bly  be 
expected  or  for  which  the  corporation  is  re- 
quired to  provide.  Faulkner  t'.  Ottawa 
(Can.),  14-166. 

In  an  action  against  a  municipal  corpora- 
tion for  damages  for  the  flooding  of  premises 
by  water  backed  up  from  a  city  sewer,  evi- 
dence examined  and  held  to  show  that  the 
sewer  was  capable  of  carrying  off  a  rainfall 
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of  one  and  one-half  inches  per  hour.  Faulk- 
ner V.  Ottawa   (Can.),  14r-166. 

Obstruction  of  sewers.  —  A  city  hav- 
ing, hy  its  charter,  exclusive  power  to  lay 
out,  construct,  and  alter  public  sewers,  and 
whose  board  is  under  a  duty  to  cause  the 
prompt  completion  of  all  necessary  repairs 
of  public  sewers,  is  not  liable  for  any  injury 
to  an  adjacent  owner  whose  premises  are 
flooded  by  sewage  by  reason  of  an  obstruc- 
tion in  a  public  sewer,  where  the  city  is  not 
guilty  of  negligence  in  causing  the  obstruc- 
tion or  permitting  the  same  to  remain.  The 
mere  fact  that  the  obstruction  in  the  sewer 
exists  and  causes  damage  does  not  constitute 
negligence  on  the  part  of  the  city  or  render 
it  liable.  Katzenstein  v.  Hartford  (Conn.), 
13-469. 

Where,  in  an  action  against  a  city  for  an 
injury  to  property  caused  by  the  stoppage  of 
a  sewer  and  the  flooding  of  the  premises, 
the  complaint  does  not  allege  that  the  de- 
fendant failed  to  perform  any  duty  prior  to 
the  time  that  it  was  notified  of  the  existence 
of  the  obstruction,  but  only  that  after  notice 
of  the  stoppage  the  defendant  for  a  long 
period  of  time  took  no  means  to  relieve  the 
plaintiff  of  the  nuisance  and  injuries  result- 
ing therefrom,  no  recovery  can  be  had  except 
for  damages  and  expenses  resulting  from  the 
negligent  failure  of  the  defendant  to  remove 
the  obstruction  after  it  received  or  became 
chargeable  with  notice  of  the  obstruction, 
and  upon  failure  to  prove  such  negligence 
the  plaintiff  cannot  recover  even  for  expenses 
incurred  by  him,  at  the  request  of  the  city, 
in  trying  to  ascertain  whether  the  stoppage 
was  m  the  main  sewer  or  the  lateral  drain. 
Katzenstein  v.  Hartford   (Conn.),  13-469. 

Evidence  in  action  for  injuries 
caused  hy  obstruction  of  sewer.  —  In 
an  action  for  injuries  to  property  caused 
by  an  obstructed  sewer,  where  it  is  not 
claimed  that  the  sewer  was  insufficient  or 
defective,  evidence  of  other  obstructions 
is  inadmissible.  Katzenstein  v.  Hartford 
(Conn.),  13-469. 

In  such  an  action,  evidence  of  the  charac- 
ter of  the  obstruction  is  admissible  in  so  far 
as  it  tends  to  show  that  the  defendant  was 
not  negligent  as  alleged.  Katzenstein  v. 
Hartford  (Conn.),  13-469. 

Discharge  of  sewage  into  stream.  -•■ 
Where  a  municipal  corporation  discharges 
sewage  into  a  river  or  creek,  polluting  the 
water  of  the  stream,  causing  it  to  become 
foul,  and  impregnated  with  noxious  and  poi- 
sonous substances,  rendering  it  unfit  for  do- 
mestic or  other  uses,  and  thereby  creating 
and  maintaining  a  nuisance,  which  is  detri- 
mental to  the  health,  comfort,  and  repose 
of  a  lower  riparian  owner  and  diminishes  the 
value  of  his  land,  such  municipal  corporation 
is  liable  for  damages  arising  from  the  main- 
tenance of  Such  nuisances.  Markwardt  v. 
Guthrie   (Okla,),  11-581. 

c.  Torts   of   officers,    agents,   employees,   and 
servants. 

General  rule.  —A  municipal  corporation, 
when    exercising    governmental    functions    as 


the  agent  of  the  sovereign  power,  is  not 
liable  for  damages  resulting  from  the  negli- 
gence of  its  employees,  unless  it  is  expressly 
made  liable  by  statute;  but  this  rule  ap- 
plies only  when  a  municipality  is  acting  in 
its  governmental,  political,  or  public  capacity, 
as  an  instrumentality  intrusted  by  the  state 
with  the  subordinate  control  of  some  public 
affair.     Davoust  t>.  Alameda  (Cal.),  9-847. 

Neglect  of  officials  in  enforcement 
of  laws.  —  A  municipal  corporation  is  not 
liable  for  the  neglect  of  its  officials  in  the 
enforcement  of  laws  in  reference  to  public 
or  police  duties.  Dudley  v.  Flemingsburg 
(Ky.),  1-958. 

A  municipality  is  not  liable  for  the  failure 
of  its  officials  to  prevent  coasting  or  other 
unlawful  use  of  the  streets.  Dudley  v.  Flem- 
ingsburg  (Ky.),  1-958. 

Negligence  of  park  commissioners.  — 
The  fact  that  the  park  commissioners  of  a 
city  have  been  appointed  under  authority  of 
the  legislature  does  not  enable  the  city  to 
escape  liability  for  their  negligent  acts  within 
the  scope  of  their  authority,  on  the  ground 
that  though  the  commissioners  have  the  con- 
trol and  management  of  a  city's  public  parks 
they  are  not  strictly  municipal,  but  are  pub- 
lic or  state,  officers.  Denver  v.  Spencer 
(Colo.),  7-1042. 

A  city  is  liable  for  personal  injuries  re- 
sulting from  the  negligence  of  its  park  com- 
missioners in  the  construction  of  a  stand  in 
the  city  park.  Denver  v.  Spencer  (Colo.), 
7-1042. 

In  an  action  against  a  city  to  recover  dam- 
ages for  personal  injuries  resulting  from  the 
negligence  of  its  park  commissioners,  it  is 
erroneous  to  instruct  the  jury  that  the  mere 
happening  of  the  accident  is  presumptive  evi- 
dence of  the  negligence  charged.  Denver  v. 
Spencer    (Colo.),  7-1042. 

Negligence  of  firemen.  —  In  the  absence 
of  a  statute  to  the  contrary,  the  rule  that  a 
municipality  is  not  liable  for  the  negligence 
of  its  officers  and  agents  in  the  performance 
of  governmental  functions  precludes  the  mu- 
nicipality from  being  held  liable  for  an  injury 
resulting  from  the  negligence  of  the  members 
of  its  fire  department,  though  the  injury 
consists  of  a  trespass  committed  on  private 
property  by  a  fire  engine  horse.  Cunningham 
V.  Seattle   (Wash,),  7-805. 

d.  Liability  for  damage  done  by  mobs, 

Liability  at  common  law. —At  common 
law  a  municipal  corporation  is  not  liable  for 
damages  done  by  a  mob  within  its  limits  to 
either  person  or  property.  Long  v.  Neenah 
(Wis.),  8--463. 

Constitutionality  of  statute.  —  The 
Illinois  statute  Imposing  liability  on  cities 
and  counties  for  the  destruction  therein  of 
property  by  mobs  is  not  special  legislation 
on  the  ground  that  the  statute  does  not  im- 
pose similar  liability  on  villages  and  towns. 
Dawson  Soap  Co.  v.  Chicago  (111.),  14-1131. 

The  Kansas  statute  providing  for  the  re- 
covery of  damages  against  cities  On  account 
of  the  acts  of  mobs  is  not  obnoxious  to  the 
constitutional    prohibition    against   depriving 
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any  person  of  property  without  due  proc- 
ess of  law.  lola  r.  Birnbaum  (Kan.),  6- 
267. 

Constmction  of  statute.  —  The  Kansas 
statute  providing  for  the  recovery  of  dam- 
ages against  cities  on  account  of  the  acts  of 
mdbs,  "whether  such  damages  shall  be  loss 
of  property  or  injury  to  life  or  limb,"  ap- 
plies to  all  bodily  injuries  and  is  not  limited 
to  such  as  result  in  death  or  loss  of  a  limb. 
lola  V.  Birnbaum   (Kan.),  6-267. 

Charge  of  court  as  to  meaning  of 
"  rr^ob."  —  In  an  action  under  the  statute 
making  cities  liable  for  injuries  done  by 
mobs,  an  instruction  that  "  a  mob  is  an  un- 
organized assemblage  of  many  persons  intent 
on  unlawful  violence,  either  to  persons  or 
property,"  is  not  erroneous  because  it  makes 
no  reference  to  a  determination  on  the  part 
of  those  composing  the  assemblage  to  resist 
opposition.  Cherry  vale  v.  Hawman  (Kan.), 
18-149. 

Charivari  party.  —  Where  the  members 
of  a  charivari  party  forcibly  place  a  bride  and 
groom  in  a  wagon  against  their  will,  and  draw 
them  up  and  down  the  streets  of  a  city,  such 
party  constitutes  a  mob,  and  the  city  is 
liable,  under  the  statute,  for  injuries  result- 
ing from  its  acts.  The  fact  that  the  mem- 
bers of  the  party  are  good  natured  and  intend 
no  serious  harm  to  any  one  does  not  absolve 
the  city  from  liability.  Cherryvale  v.  Haw- 
man (Kan.),  18-149. 

What  is  not  a  mob  or  riot.  —  No  re- 
covery can  be  had  under  a  statute  making  a 
city  or  county  "  liable  to  a  person  whose 
property  is  destroyed  or  injured  therein  by  a 
mob  or  riot,"  where  it  appears  that  the  in- 
jury complained  of  was  the  destruction  of 
an  unoccupied  and  somewhat  dilapidated 
building  by  a  crowd  of  young  men  and  boys 
who  tore  off  pieces  of  the  building  and  car- 
ried them  away  to  another  place  for  the  sup- 
posed purpose  of  building  a  bonfire,  without 
making  any  disturbance  except  such  as  was 
naturally  incidental  to  such  a  proceeding, 
and  without  manifesting  any  purpose  to  ac- 
complish the  destruction  of  the  building  in 
spite  of  any  resistance  which  might  be  offered, 
but,  on  the  other  hand,  running  away  when  a 
policeman  appeared;  since  such  a  trespass 
cannot  be  regarded  as  the  act  of  a  mob  Or 
riot  within  the  meaning  of  the  statute. 
Adamson  v.  New  York  (N.  Y.),  11-183. 

Notice  of  threatened  injury.  —  Under 
the  Wisconsin  statute  making  a  city  liable 
for  personal  injuries  caused  by  a  mob,  a  per- 
son claiming  damage  is  only  required  to 
notify  the  mayor  of  any  threat  or  attempt 
of  the  mob  to  do  him  personal  harm  or  in- 
jury, after  he  has  been  apprised  thereof. 
Long  V.  Neenah  (Wis.),  8-463. 

Under  the  Wisconsin  statute  making  a  city 
liable  for  personal  injuries  caused  by  a  mob, 
but  providing  that  no  person  shall  recover 
under  the  statute  unless  he  "shall  have  im- 
mediately notified  the  mayor  of  the  city, 
.  .  .  after  being  apprised  of  any  threat  or 
attempt  ...  So  do  harm  or  injury  to  his 
person  by  any  such  mob,"  the  required  notice 
must  be  given  by  or  on  behalf  of  the  person 
claiming  the  damage,  and  a  notice  given  by 


his  employer  does  not  inure  to  his  benefit. 
Long  V.  Neenah  ( Wis. ) ,  8-463. 

Evidence  reviewed,  in  an  action  under  the 
Wisconsin  statute  making  a  city  liable  for 
personal  injuries  caused  by  a  mob,  and  held 
insufficient  to  show  that  the  plaintiff  had 
been  "  apprised  of  any  threat  or  attempt 
.  .  .  to  do  harm  or  injury  to  his  person  " 
by  the  mob  which  inflicted  the  injury  upon 
him.     Long  V.  Neenah  ( Wis. ) ,  8-463. 

Inability  of  city  to  prevent  injury.  — 
It  is  no  defense  to  an  action  brought  under 
the  Kansas  statute  providing  for  the  recovery 
of  damages  against  cities  on  account  of  the 
acts  of  mobs  that  the  city  was  unable  to  pre- 
vent the  injury.  lola  v.  Birnbaum  (Kan.), 
6-267. 

e.  Ultra  vires  acts. 

Operation  of  quarry.  —  In  the  absence 
of  express  or  implied  authorization,  the 
operation  of  a  rock  quarry  by  a  municipal 
corporation  outside  of  its  corporate  limits  is 
an  ultra  vires  undertaking,  and  therefore  the 
corporation  is  not  liable  for  personal  injuries 
resulting  from  such  operation.  Donable  V. 
Harrisonburg   (Va. ),  7-519. 

f.  Notice  of  claim. 

Requirement  of  valid.  —  The  provisions 
of  a  municipal  charter  that  "  all  claims  for 
damages  founded  upon  alleged  negligence  of 
the  city  shall  be  presented  to  the  common 
council,  in  writing,  within  thirty  days  after 
the  occurrence  causing  such  damages,''  and 
that  "  the  omission  to  present  any  claim  in 
the  manner,  or  within  the  time  .  .  .  pro- 
vided shall  be  a  bar  to  an  action  against 
the  city  therefor,"  is  a  reasonable  and  valid 
requirement,  and  compliance  therewith,  or  a 
valid  excuse  for  noncompliance,  is  a  fact 
which  must  be  alleged  and  proved  in  a  neg- 
ligence action  against  the  city,  like  any  other 
condition  precedent  to  the  existence  of  an 
obligation.  Winter  «.  Niagara  Palls  (N.  Y.), 
13-486. 

BeQuirement  of  binding  on  minor.  — 
Such  a  provision  is  not  suspended  by  reason 
of  the  infancy  of  the  claimant,  who  is  eigh- 
teen years  old  and  presumably  able  to  cause 
a  claim  to  be  filed.  Winter  v.  Niagara  Falls 
(N.  Y.),  13-486. 

Waiver  of  requirement.  —  Assuming 
that  compliance  with  a  charter  provision  of  a 
municipality  requiring  a,  claim  against  the 
city  for  damages  for  negligence  to  be  filed 
wthin  thirty  days  after  the  occurrence  can  be 
waived  by  the  municipal  authorities,  no  such 
waiver  is  shown  by  a  pleading  which  alleges 
merely  that  the  mayor  of  the  city  called  on 
the  claimant  and  sympathized  with  him,  and 
that  the  city  paid  his  hospital  expenses,  and 
that  the  corporation  counsel  summoned  and 
examined  the  claimant  in  regard  to  his  claim, 
as  he  was  required  by  statute  to  do.  Winter 
V.  Niagara  Falls   (N.  Y.),  13-486. 

10.  Cbiminal  Liability. 

Failure      to      abate      nuisance.   A 

municipal  corporation  is  not  criminally  liable 
for  its  failure  to  abate  a  nuisance  or  to  pun- 
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ish  individuals  creating  and  suffering  the 
same  on  their  private  property.  Georgetown 
V.  Com.   (Ky.),  1-961. 

11.  Estoppel  op  MuNiciPArjTT. 

Issnance  of  permit.  —  The  issuance  by 
a  municipal  officer  of  a  permit  to  excavate 
under  the  surface  of  an  alley  contrary  to  an 
ordinance,  prohibiting  the  issuance  of  such  a. 
permit,  and  the  making  of  contracts  and  the 
expenditure  of  money  in  reliance  thereon, 
does  not  prevent  the  municipality,  in  the 
absence  of  circumstances  amounting  to  an 
estoppel  on  its  part,  from  denying  the  validity 
of  the  permit.  J.  Burton  Co.  v.  Chicago 
(111.),  15-965. 

12.  Councils. 
a.  In  general. 

Changes  in  personnel.  —  Although  the 
personnel  of  a  city  government  may  change, 
the  tribunal  itself  is  a  continuous  body.  Bid- 
deford  v.  Yates  (Me.),  15-109'1. 

Right  to  act  on  measure  before  it.  — 
The  fact  that  one  city  government  composed 
of  one  set  of  individuals  might,  upon  a  given 
question,  do  precisely  the  reverse  of  another 
city  government  composed  of  a  different  set 
of  individuals,  does  not  affect  the  right  of  the 
tribunal  as  city  government  to  act  upon  any 
measure  properly  before  it.  Biddeford  v. 
Yates   (Me.),  15-1091. 

A  municipal  government  represented  by  its 
city  council  should  be  regarded  as  a  business 
institution  with  reference  to  the  transactions 
or  matters  permitted  by  the  terms  of  its  char- 
ter, and  when  not  limited  to  a  prescribed 
method  it  should  be  permitted  to  act  with 
the  same  business  foresight  that  is  accorded 
to  other  business  institutions.  Biddeford  v. 
Yates  (Me.),  15-109-1 . 

Effect  of  disqualification  of  member. 
—  The  judicial  action  of  a  common  council  of 
a  city,  participated  in  by  a  member  disquali- 
'fied  to  sit  in  the  controversy,  is  voidable,  al- 
though the  decision  reached  does  not  depend 
on  the  vote  of  the  disqualifying  member.  Rol- 
lins V.  Connor  (N.  H.),  13-334. 

Appointments  to  offices.  —  Although  the 
appointment  to  office  is  in  its  nature  an 
executive  act,  the  power  to  make  appoint- 
ments to  city  and  town  officers  need  not  be 
vested  in  the  executive  officer  of  such  city  or 
town,  but  may  be  vested  in  the  common  coun- 
cil thereof.  State  ex  rel.  Walker  v.  Wagner 
(Ind.),  15-1063. 

b.  Membership. 

Right  of  candidate  refused  recogni- 
tion by  members.  —  Where  the  council  of 
a  city  is  by  statute  made  the  judge  of  the 
election  and  qualifications  of  its  members,  a 
person  elected  thereto,  who  is  refused  recog- 
nition by  the  members  who  have  met  to  or- 
ganize on  the  ground  that  he  is  disqualified, 
is  not  in  possession  of  the  office  or  entitled 
to  an  injunction  to  enable  him  to  exercise  its 
functions.  Holbrock  v.  Smedley  (Ohio),  16- 
155. 


Disqualification  of  contestant.  —  The 

action  of  the  common  council  of  a  city  in 
determining  an  election  contest  according  to 
the  weight  of  conflicting  evidence  is  judicial 
in  its  nature,  and  a  contestant  is  disqualified 
to  sit  as  a  member  of  the  council  in  the  de- 
termination of  the  contest.  Bollins  v.  Con- 
nor (N.  H.),  13-334. 

Jurisdiction  in  quo  warranto  pro- 
ceedings. —  Although  a  city  council  may  be 
the  exclusive  judge  of  the  qualifications  of  its 
members,  the  court  may,  in  a  quo  warranto 
proceeding,  determine  whether  in  law  the 
facts  constitute  a  disqualification.  Holbrock 
V.  Smedley   (Ohio),  16-155. 

Right  of  city  council  to  determine 
fact  of  disqualification.  —  The  provision 
of  the  Ohio  revised  statutes  that  no  member 
of  the  council,  board,  officer,  or  commissioner 
of  a  municipal  corporation  shall  "  have  any 
interest  in  the  expenditure  of  money  on  the 
part  of  the  corporation  other  than  his  fixed 
compensation;  and  a  violation  of  any  pro- 
vision of  this  section  shall  disqualify  the 
party  violating  it  from  holding  any  office  of 
trust  or  profit  in  the  corporation,  and  render 
him  liable  to  the  corporation  for  all  sums  of 
money  or  other  things  he  may  receive  con- 
trary to  the  provisions  of  this  section,  and 
if  in  office  he  shall  be  dismissed  therefrom," 
does  not  constitute  one  of  the  qualifications 
of  a  member  of  a  municipal  council  of  which 
the  council  is  by  the  Ohio  revised  statutes 
made  the  judge,  and  the  city  council  is  with- 
out authority  to  determine  the  fact  of  such 
disqualification  and  upon  a  finding  of  such 
fact  to  declare  a  member's  seat  vacant,  and 
to  proceed  to  fill  the  vacancy;  but  the  court 
will  not,  in  a  proceeding  in  quo  warranto  in- 
stituted by  the  person  so  deprived  of  his  office, 
oust  the  perso  nelected  to  fill  the  vacancy 
and  restore  the  relator  to  the  office  when  in 
his  petition  he  admits  the  fact  of  such  dis- 
qualification. Holbrock  «.  Smedley  (Ohio), 
16-155. 

Filling  of  -vacancies.  —  Where  a  statute 
conferring  the  power  upon  the  common  coun- 
cil to  fill  a  vacancy  in  the  office  of  council- 
man does  not  describe  the  method  or  manner 
of  the  appointment,  such  appointment  may 
be  made  by  ballot,  viva  voce  vote,  motion,  or 
resolution.  State  ex  rel.  Walker  v.  Wagner 
(Ind.),  15-1063. 

c.  Compensation  of  members. 

Time  of  fixing.  —  Section  197,  Municipal 
code,  as  amended  in  1904  (90  O.  L.  118)  fixes 
the  compensation  of  a  member  of  council  of 
a  village  at  two  dollars  for  each  meeting,  not 
to  exceed  twenty-four  meetings  in  any  one 
year,  and  it  is  not  necessary  that  it  should 
have  been  fixed  by  an  ordinance  passed  before 
the  commencement  of  his  term  of  office,  but 
the  council  may  authorize  its  payment  by  a 
resolution  passed  after  the  services  have  been 
rendered.  Walker  v.  Dillonvale  (Ohio),  19^ 
773. 

d.  Meetings. 

Right  to  attend.  —  In  a  municipal  bor- 
ough, neither  the  public  nor  the  burgesses  nor 
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reporters  for  newspapers  have  the  right  to 
attend  the  meetings  of  the  borough  council 
without  the  consent  of  the  council,  expressed 
or  implied.    Tenby  v.  Mason  (Eng.),  13^03. 

13.  Officebs  and  Employees. 

As  to  civil  service  regulations  of  appoint- 
ment and  removal  see  section  13  below. 

Creation  of  office.  —  The  city  of  New 
Bedford  had  power,  under  its  charter,  to 
create  the  office  of  assistant  city  auditor.  At- 
torney-Greneral  v.  Tillinghast  (Mass.),  17- 
449. 

An  ordinance  creating  a  municipal  office  is 
not  ineffectual  in  that  respect  because  it  pro- 
vides an  illegal  method  for  the  appointment 
of  an  incumbent.  People  v.  McCann  (111.), 
20-496. 

The  city  of  Lowell,  Massachusetts,  which  is 
empowered  by  statute  to  create  commissions 
or  boards  and  to  transfer  duties  to  them,  has 
the  power  to  create,  by  ordinance  of  its  city 
coimcil,  a  board  of  citizens  who  shall  acquire 
a  site  and  build  a  city  hall  for  public  as- 
semblage, and  to  ordain  that  such  board  shall 
be  elected  by  the  city  board  of  aldermen  and 
common  council  in  joint  convention,  since  the 
members  of  such  board  do  not  belong  to  the 
class  of  city  officers  whose  election  is  gov- 
erned by  any  general  or  special  law.  Whee- 
lock  V.  Lowell   (Mass.),  12-1109. 

Appointment  of  officer.  —  Where  a 
municipality  has  the  power  to  provide  for  the 
appointment  of  certain  officials,  it  may  declare 
by  ordinance  what  method  of  appointment 
shall  be  followed,  but  it  cannot  adopt  rules 
of  procedure  in  reference  to  the  particular 
method  selected  which  are  in  derogation  of 
the  common  or  statute  law.  Murdoch  v. 
Strange  (Md.),  3-66. 

In  Arkansas  the  governor  has  no  power  to 
make  an  appointment  to  fill  a  vacancy  in  the 
office  of  mayor  of  a  city,  since  the  constitu- 
tion makes  no  provision  for  filling  the  office, 
and  under  the  statutes  the  only  mode  for  fill- 
ing a  vacancy  in  the  office  is  by  special 
election.  Hogins  v.  Bullock  (Ark.),  19- 
822. 

Eligibility  of  person  living  in  terri- 
tory annexed  after  election.  —  Where 
the  district  in  which  a  person  lives  is  annexed 
to  a  city  prior  to  his  election  as  police  com- 
missioner of  the  city,  but  the  annexation  is 
declared  void  by  the  courts,  a  subsequent  valid 
annexation  made  after  his  election,  but  before 
his  term  of  office  begins,  does  not  render  him 
eligible  to  service,  under  the  Alabama  statute 
(Code  1907,  §  1231)  providing  that  no  person 
shall  hold  the  office  of  police  commissioner,  ex- 
cept a  resident  of  the  city  at  the  time  of  his 
election.     Seals  v.  State  "(Ala.),  20-991. 

Eligibility  of  person  disqualified  at 
time  of  election  trho  removes  disquali- 
fication. —  Under  the  Indiana  statute  pro- 
viding that  no  officer,  employee,  agent,  or 
servant  of  any  corporation  having  any  con- 
tract with  a  city  shall  be  eligible  to  hold  any 
office  in  such  city,  the  right  of  a  claimant  to 
an  office  is  not  affected  by  the  fact  that  at 
the  time  of  his  election  he  was  ineligible,  pro- 
vided he  removes  his  disqualification  before 


his  term  of  office  begins.  Hoy  v.  State  ex  rel. 
Buchanan   (Ind.),   11-944. 

Voters  for  a  candidate  for  office  who  is  dis- 
qualified to  hold  the  office  by  reason  of  being 
an  officer  of  a  certain  corporation,  have  a 
right  to  assume  that  the  candidate,  by  ofi'er- 
ing  himself  for  election,  will  free  himself 
from  his  disability  before  the  commencement 
of  his  term  of  office,  and  are  not  guilty  of 
obstinacy  or  misconduct  in  voting  for  him. 
Hoy  V.  State  ex  rel.  Buchanan  (Ind.),  11-944. 

The  electors  of  a  city  are  not  bound  to 
take  notice  that  a  candidate  for  a  city  office 
is  an  officer  of  a  private  corporation  and 
therefore  ineligible  to  hold  a  city  office.  As- 
suming that  they  have  such  knowledge,  it  is 
presumed  that  they  also  know  the  time  of 
the  beginning  of  the  term  of  office,  which  is 
some  time  subsequent  to  the  election.  Hoy  v. 
State  ex  rel.  Buchanan  (Ind.),  11-944. 

Removal  of  officer.  —  In  the  absence  of 
statute  the  voters  of  a,  town  at  a  town  meet- 
ing have  no  authority  to  remove  from  office 
town  officers  whose  term  of  office  is  prescribed 
by  the  legislature.  Attorney-General  ex  rel. 
Cole  V.  Stratton   (Mass.),  10-883. 

Under  the  new  municipal  code  of  Ohio  the 
mayor  has  authority  to  remove  an  officer  or 
appointee  in  the  police  department,  upon  in- 
quiry into  the  cause  of  suspension,  by  the 
chief  of  police,  of  such  officer  or  appointee; 
but  he  is  without  original  jurisdiction  to 
inquire  into  charges  against  such  an  officer 
(other  than  the  chief  of  police),  or  appointee, 
and  upon  such  an  inquiry  he  is  without  au- 
thority to  remove  an  officer  or  appointee. 
State  ex  rel.  Mayor  v.  Baldwin  (Ohio),  12-10. 

A  village  treasurer  appointed  to  hold 
"until  the  next  election  for  city  or  village 
officers,"  is  an  officer  appointed  for  a  fixed 
term  and  is  therefore  not  subject  to  removal 
without  notice  and  hearing.  Kendrick  v. 
Nelson  (Idaho),  12-993. 

Under  the  Idaho  statute  regulating  the  or- 
ganization, government,  and  powers  of  cities 
and  villages,  and  providing  that  if  the  village 
treasurer  "  neglect  or  fail  for  the  space  of  ten 
days  from  the  end  of  each  and  every  month  to 
render  the  said  account,  the  office  shall  be 
declared  vacant,  and  the  city  council  or  board 
of  trustees  shall  fill  the  vacancy  by  appoint- 
ment until  the  next  election  for  city  or  village 
officers,"  the  board  of  village  trustees  must 
first  find  as  a  fact  that  the  treasurer  has 
failed  or  neglected  to  make  reports  as  re- 
quired by  law  before  they  can  declare  the 
office  vacant,  or  proceed  to  the  appointment 
of  a  successor  in  office.  Kendrick  v.  Nelson 
(Idaho,  12-933. 

Abolition  of  office.  —  The  power  con- 
ferred on  a  municipality  of  creating  an  office 
and  appointing  an  incumbent  thereof  implies 
the  power  of  abolishing  the  office  and  thus 
removing  the  incumbent.  State  v.  Edwards 
(Mont.),  20-239. 

Fixing  salary  at  amount  amounting 
to  abolition  of  office.  —  A  municipal 
board  to  which  the  legislature  has  delegated 
the  power  of  fixing  the  compensation  of  a 
municipal  officer,  but  not  to  abolish  the  office, 
must  fix  a  reasonable  compensation;  but  the 
question  what  is  a  reasonable  compensation 
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is  to  be  determined  by  the  board,  and  such 
determination  is,  in  the  absence  of  fraud  or 
bad  faith,  not  subject  to  judicial  review,  un- 
less the  salary  of  the  officer  is  fixed  ai  so  low 
a  figure  that  no  competent  person  will  ac- 
cept the  office,  thereby  effecting  its  practical 
abolition.  De  Merritt  v.  Weldon  (Cal.),  16- 
055. 

Where  the  marshal  of  a  town  of  eighteen 
hundred  inhabitants  is  given  control  of  the 
department  of  police,  is  required  to  execute 
such  process  as  is  delivered  to  him  for  execu- 
tion, has  charge  of  the  town  prison  if  there 
is  such  a  prison,  and  would  be  required  to 
take  charge  of  any  chain  gang  that  might 
be  established  by  the  trustees  of  the  town, 
but  his  principal  duty  is  to  collect  the  towa 
taxes  and  licenses,  and  it  does  not  appear 
that  he  is  required  to  devote  all  his  time  to 
the  duties  of  his  office  or  that  the  proper 
discharge  of  those  duties  would  occupy  all 
his  time,  the  court  cannot  say  that  the  act 
of  the  trustees  of  the  town  in  reducing  his 
salary  from  sixty  dollars  to  ten  dollars  a 
month  is  tantamount  to  a  destruction  of  the 
office  of  marshal  in  that  u\)  competent  person 
would  perform  the  duties  for  such  an  amount. 
De  Merritt  v.  Weldon   (Cal.),  16-955. 

The  ifact  that  on  the  same  day  that  such 
reduction  was  made  an  ordinance  was  adopted 
by  the  board  of  trustees  creating  the  office 
of  executive  officer,  and  prescribing  for  such 
office  duties  which,  with  the  exception  of  the 
duty  to  collect  license  fees  and  taxes  imposed 
by  statute  on  the  marshal,  the  board  of  trus- 
tees had  the  power  to  annex  thereto,  does  not 
show  that  the  motive  of  the  board  was  to 
destroy  the  office  of  marshall  and  to  devolve 
Its  duties  upon  the  executive  officer.  De 
Merritt  v.  Weldon  (Cal.),  16-965. 

IndxTidual  liability.  —  The  public  officers 
who  perform  the  physical  acts  required  to 
make  a  public  improvement,  which,  though 
irregularly  made,  is  performed  pursuant  to 
the  direction  of  the  municipality,  and  is  one 
which  it  is  within  the  authority  of  the  mu- 
nicipality to  order,  are  not  trespassers  or 
personal  wrongdoers.  Wallenberg  v.  Minne- 
apolis (Minn.),  20-873. 

Liability  for  act  of  subordinates.  — 
The  chief  of  police  of  a  city  is  not  liable  for 
the  acts  of  a  dog  catcher  legally  appointed 
by  him  pursuant  to  a  city  ordinance  unless 
he  personally  co-operates  in  the  acts  com- 
plained of  or  fails  to  exercise  reasonable  care 
in  the  selection  of  the  appointee.  Casey  v. 
Scott  (Ark.),  12-184. 

14.  Civil  Sebvice  Rules. 

Constitutionality.  —  The  Iowa  Veterans' 
Preference  Law  is  not  viola,tive  of  the  Four- 
teenth Amendment  to  the  Federal  Constitu- 
tion as  abridging  the  privileges  or  immunities 
of  the  citizens  of  the  United  States.  Shaw  v. 
Marshalltown    (Iowa),   9-1039. 

The  Iowa  Veterans'  Preference  Law  is  not 
violative  of  the  provisions  of  the  state  consti- 
tution that  the  general  assembly  shall  not 
grant  to  any  citizen  or  dass  of  citizens  priv- 
ileges or  immunities  which  upon  the  same 
terms  shall  not  equally  belong  to  all,  as  the 


right  of  appointment  to  a  minor  mu^icipal 
office  is  not  a  privilege  within  the  meaning 
of  the  constitution.  Shaw  v.  MarshaUtowh 
(Iowa),  9-10S9. 

Purpose.  —  The  manifest  purpose  of  the 
Massachusetts  Veterans'  Preference  Law  is  to 
secure  the  employment  of  veterans  in  the 
labor  service  of  the  commonwealtii  and  ita, 
cities  and  towns,  in  preference  to  all  other 
persons  except  women,  if  the  veterans  are 
competent  to  perform  the  labor;  and  it  is 
within  the  power  of  the  legislature  to  make 
this  preference.  Ransom  v.  Boston  (Mass.), 
7-733. 

Rules  of  comiaissionexit.  —  The  Massa- 
chusetts Veterans'  Preference  T^aw  makes  it 
the  duty  of  civil  service  commissioners  to  es- 
tablish rules  to  accomplish  the  purpose  of  the 
statute;  and  its  rules,  when  duly  approved, 
have  the  force  of  law.  Ransom  v.  Boston 
(Mass.),  7-733 

Bights  of  veteran  to  employment.  —, 
The  Massachusetts  Veterans'  Preference  Law 
makes  no  distinction,  at  least  as  to  the  right 
to  continued  employment,  between  the  case 
of  a  veteran  who  has  been  duly  registered, 
certified,  and  employed  in  the  labor  service 
of  a  city  or  town,  and  the  case  of  a  veteran 
who  has  been  duly  examined,  registered,  and, 
eiuployed  as  a  public  officer.  Ransom  f.  Bos- 
ton ( Mass. ) ,  7-733. 

Under  the  Massachusetts  Veterans'  PTefer- 
enee  Law  and  the  rules  adopted  by  the  civil 
service  commissioners  for  the  purpose  of 
making  the  statute  operative,  a  veteran  who 
has  been  duly  registered,  certified,  and  em-" 
ployed  in  the  labor  service  of  a  city  has  the 
right  to  continuous  employment  in  preference 
to  laborers  who  are  not  veterans,  so  long 
as  there  is  work  to  be  done  of  the  kind  for 
which  he  has  been  employed,  provided  he  is 
competent  to  perform  that  work.  Ransom  v. 
Boston   (Mass.),  7-733. 

SSandamus  to  compel  appointment 
to  office.  —  A  veteran  who  is  entitled  to  be 
appointed  to  an  office  under  the  provisions  ol 
the  Iowa  Veterans'  Preference  Law  may  main- 
tain a  writ  of  mandamus  to  compel  the  ap- 
pointing power  to  make  the  appodntment. 
Shaw  V.  Marshalltown  (Iowa),  9-1039. 

Right  of  action  for  breach  of  con- 
tract. —  A  veteran  employed  as  a  laborer  by 
a  city  under  the  provisions  of  the  Massachu- 
setts Veterans'  Preference  Law  and  of  the 
civil  service  rules  adopted  in  pursuance 
thereof  is  employed  under  a  contract.  The 
statute  and  the  civil  service  rules  enter  into 
the  contract  and  constitute  a  part  of  tlie  terms 
of  the  veterans'  employment,  and  for  any 
breach  of  these  terras  he  may  maintain  an 
action  of  contract.  Ransom  v.  Boston  ( Mass.) , 
7-733. 

The  fact  that  the  Massachusetts  Veterans? 
Preference  Law  imposes  a  penalty  for  any 
breach  of  its  provisions  does  not  deprive  a 
veteran,  who  has  been  wrongfully  deprived 
of  his  employment  under  a  contract  entered 
into  by  virtue  of  the  statute,  of  his  right 
to  maintain!  an  action  for  breach  of  contract. 
Ransom  v.  Boston  (Mass.),  7-733. 

Measure  of  damages  for  breach  of 
contract.  —  In  an  action  by  a  veteran  against 
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a  city  for  breach  of  his  contract  of  employ- 
ment under  the  Massachusetts  Veterans' 
Preference  Law,  the  only  liability  of  the  de- 
fendant is  for  not  having  given  the  plaintiff 
preference  over  others,  not  veterans,  to  vehich 
he  was  entitled  while  there  was  work  to  be 
done  which  he  was  competent  to  do,  and  as  in 
the  ordinary  case  of  a  breach  of  a  contract 
of  employment,  tlie  measure  of  damages  is  the 
pay  the  plaintiff  would  have  earned  under  his 
contract  less  what  he  has  earned,  or  in  the  ex- 
ercise of  proper  diligence  might  bave  earned 
elsewhere.     Ransom  i;.  Boston  (Mass.),  7-733. 

Exemptions.  —  A  council  cannot  evade 
the  civil  service  law  and  exempt  a  mere  em- 
ployee from  the  civil  service  rules,  by  pro- 
viding that  he  shall  be  elected  or  confirmed 
by  the  city  council.  Attorney-General  v.  Til- 
linghast   (Mass.),  17-449. 

Removal  hj  abolition  of  office.  —  A 
civil  service  statute  forbidding  the  discharge 
of  a  policeman  except  after  trial  does  not 
abrogate  the  power  of  a  city  in  good  faith  to 
reduce  the  number  of  policemen  on  the  force 
when  the  public  interests  require  such  .action ; 
but  it  does  forbid  the  abolition  of  offices  for 
purely  personal  or  political  reasons  in  order 
to  effect  the  removal  of  certain  members  of 
the  force,  leaving  the  way  open  to  recreate 
the  ofiBces  and  to  fill  them  with  other  persons 
more  acceptable  to  the  appointing  power. 
State  V.  Edwards  (Mont.),  20-239. 

15.   FlBES  AND   FiBE  DEPARTMENTS. 

Legislative  control.  —  The  management 
of  the  fire  department  of  a  municipal  cor- 
poration is  a  local  governmental  function  be- 
longing, under  the  constitution,  to  the  mu- 
nicipality, and  the  state  legislature  has  no 
power  to  vest  the  management  of  a  municipal 
fire  department  in  a  board  appointed  by  the 
governor  of  the  st^te,  although  persons  liv- 
ing outside  the  municipality  but  visiting  it  or 
having  property  within  its  limits  may  be  af- 
fected by  the  efficeney  of  such  fire  department. 
Davidson  v.  Hine  (Mich.),  14r-352. 

Itiglit  of  city  tp  prescribe  character 
of  bnildings  in  fire  limits.  —  A  munici- 
pality, acting  pursuant  to  delegated  authority 
to  fix  fire  limits  and  to  direct  the  manner  of 
constructing  buildings  within  such  limits  with 
respect  to  protection  against  fire,  may,  by 
ordinance,  prescribe  the  manner  in  which 
buildings  shall  be  constructed,  and  provide 
that  a  building  not  so  constructed  shall  be 
deemed  a  nuisance  and  may  be  abated  as  such. 
Micks  V.  Mason  (Mich.),  9^291. 

Bight  to  destroy  building  as  nuis- 
ance. —  A  municipality  has  the  right  to  raze 
a  building  constructed  within  its  fire  limits  in 
violation  of  its  ordinance  prescribing  the  char- 
acter of  buildings  which  may  be  constructed 
within  such  limits,  where  the  ordinance  pro- 
vides that  a  building  constructed  in  defiance 
of  its  terms  shall  be  deemed  a  nuisance,  and 
autliorizes  the  enforcement  of  the  ordinance 
by  the  destruction  of  an  unlawful  building. 
Micks  V.  Mason  (Mich.),  9-291. 

Moving  irooden  building  to  location 
within  limits.  — »  Under  a  city  ordinance 
establishing  fire  limits  and  declaring  it  un- 
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lawful  for  any  person  "  to  erect  or  attempt 
to  erect  withip  the  above-described  fire  limits 
any  wooden  building,"  the  moving  of  an  al- 
ready constructed  wooden  building  from  a 
point  outside  to  a  location  within  such  fire 
limits  is  within  the  prohibition  of  the  ordi- 
nance. Red  Lake  Falls  Milling  Co.  v.  Thief 
River  Falls   (Minn.),  18-182. 

16.  Legislative  Contbol  of  Municipal  Cor- 

rORATIONS. 

Statute  affecting  police.  —  The  Rhode 
Island  legislature  has  the  right  to  "  control 
police,"  though  the  duties  of  the  police  are 
confined  to  a  certain  locality,  and  it  also  has 
the  right  to  provide  for  the  payment  of  the 
expenses  of  the  local  police  department  out 
of  the  local  funds  of  the  municipality.  Hor- 
ton  V.  Newport  (R.  I.),  8-1097. 

The  Rhode  Island  statute  creating  a  police 
commission  for  the  city  of  Newport,  and  pro- 
viding that  the  commissionei's  shall  be  ap- 
pointed by  the  government  and  that  their 
salaries  shall  be  paid  by  the  city,  does  not 
conflict  with  any  provision  of  the  first  sec- 
tion of  the  Fourteenth  Amendment  to  the 
Federal  Constitution.  Horton  v.  Newport  ( E. 
I.),  8-1097. 

The  Rhode  Island  statute  creating  a  police 
commission  for  the  city  of  Newport,  which 
provides  that  the  commissioners  shall  be  ap- 
pointed by  the  government,  and  that  their 
salaries  shall  be  paid  by  the  city,  is  a  valid 
exercise  of  the  legislative  power,  and  is  not 
unconstitutional  as  interfering  with  the  right 
of  the  city  to  local  self-government.  Horton 
V.  Newport  (R.  I.),  8-1097. 

The  Rhode  Island  statute  creating  a  police 
commission  for  the  city  of  Newport  and  pro- 
viding that  the  commissioners  shall  be  ap- 
pointed by  the  government  and  that  their 
salaries  shall  be  appointed  by  the  city  is  not 
violative  of  a  provision  of  the  Rhode  Island 
constitution  that  "  the  general  assembly  shall 
continue  to  exercise  the  powers  they  have 
heretofore  exercised,  unless  prohibited  in  this 
constitution."  Horton  v.  Newport  (R.  I.), 
8-1097. 

Effect  of  constitutional  prohibition 
of  special  laws.  —  A  provision  of  the  Wash- 
ington constitution  prohibiting  the  legislature 
from  enacting  any  private  or  special  laws  for 
granting  corporate  powers  or  privileges  ap- 
plies to  municipal  as  well  as  to  private  cor- 
porations. Terry  v.  King  County  (Wash.), 
9-1170. 

The  Washington  statute  poviding  for  the 
construction  of  armories  in  certain  cities,  and 
giving  such  cities  and  the  counties  in  which 
they  are  located  the  power  to  issue  and  sell 
bonds  for  the  purchase  of  armory  sites  and 
the  construction  of  armories,  is  a  special  law 
conferring  corporate  powers,  and  therefore  is 
violative  of  a  provision  of  the  state  constitu- 
tion prohibiting  such  laws.  Terry  v.  Kin<' 
County  (Wash.),  9-1170.  " 

17.  Actions  against  Municipalities. 
Statute     reauiring     presentment     of 
claims.  —  A  claim  for  damages  on  account 
of  the  death  of  a  relative  killed  through  the 
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negligence  of  a  municipality  is  not  within  th« 
provisions  of  the  Utah  statute  requiring  cer- 
tain claims  against  cities  and  towns  to  be 
presented  within  ninety  days  from  the  hap- 
pening of  the  injury  or  damage.  Brown  v. 
Salt  Lake  City  (Utah),  14-1004. 

The  provisions  of  section  2263  of  the  revised 
codes,  requiring  that  an  itemized  statement 
of  a  claim  against  a  city  or  village,  duly  veri- 
fied by  the  oath  of  the  claimant,  must  be  pre- 
sented to  the  city  or  village  authorities  before 
suit  is  commenced  thereon,  do  not  apply  to  an 
action  in  tort  for  a  personal  injury  sustained 
on  account  of  defective  streets  or  sidewalks. 
Miller  v.  MuUan   (Idaho),  19-1107. 

Wlio  may  sue  for  injunction.  —  A 
suit  in  equity  to  enjoin  a  city  from  increas- 
ing the  water  rates  is  one  which  the  plain- 
tiffs, consumers  of  the  water,  may  bring  and 
maintain  in  behalf  of  themselves  and  all 
other  persons  in  the  same  situation.  Grafton 
V.  Holt   (W.  Va.),  6-403. 

Foirer  to  issue  mandatory  injunc- 
tion. —  A  court  has  no  power  to  issue  a 
mandatory  injunction  requiring  a  city  to  con- 
struct a  sewer  irrespective  of  the  exercise  of 
the  discretion  vested  by  law  in  municipal  au- 
thorities to  determine  the  practicability  of 
the  sewer  ordered,  the  availability  of  taxation 
for  the  purpose,  and  like  matters.  Vicksburg 
V.  Vicksburg  Waterworks  Co.  (U.  S.),  6-253. 

Village  clerk  as  party  to  action.  — ' 
The  clerk  of  a  village,  being  merely  a  record- 
ing ofBcer  and  without  any  administrative 
functions,  is  not  a  necessary  or  proper  party 
to  an  action  against  the  village.  State 
Board  of  Health  v.  St.  Johnsbury  (Vt.),  18- 
496. 

Service  on  village  trustees.  — >  Service 
of  a  notice  on  the  trustees  of  a  village  is 
notice  to  the  village.  State  Board  of  Health 
V.  St.  Johnsburg   (Vt.),  18-^96. 

Submission  to  arbitration.  —  A  munici- 
pal corporation  has  power,  as  an  incident  to 
its  right  to  sue  and  be  sued,  to  submit  a  dis- 
puted claim  to  arbitration.  McKennie  r. 
Charlottesville,  etc.,  R.   Co.    (Va.),   18-102'r. 

Taxpayer's  action  to  recover  money 
illegally  expended.  —  Tn  the  absence  of 
statutory  regulation  a  taxpayer  may  maintain 
an  action,  on  behalf  of  himself  and  other  tax- 
payers, to  recover  money  illegally  paid  out  of 
the  public  treasury;  and  in  such  action  may 
unite  as  defendants  all  against  whom  any 
relief  is  asked,  and  whose  right  will  be  affected 
by  the  determination  of  the  subject  of  the 
action.    Walker  v.  Dillonvale  (Ohio),  19-773. 


MUNICIPAL   SECITBITIES. 

See  MimiciPAL  Corpoeations,  8. 
Authority  to  issue  municipal  bonds,  see  Mu- 
nicipal COBPOBATIONS,  2. 


MURDER. 


See  Homicide. 


MUSICAI.  COMPOSITIONS. 

Protection  of,  see  Coptbight. 

MUTES. 

Mode  of  taking  testimonv  of  deaf-mutes,  see 
Witnesses,  4  a. 

MUTILATION. 

See  AuEBATioN  of  Insteuments;  Mayhem. 

MUTUAL  ACCOUNTS. 

See  Accounts  and  Accounting. 
Limitation  of  actions  on  mutual  accounts,  see 
Limitation  op  Actions,  4  a  (2)   (a). 

MUTUAL  BENEFIT. 

Consideration  for  contracts,  see  Contbacts, 

2  d. 
Mutual  benefit  societies,  see  Benevolent  ob 

Beneficial  Associations. 

MUTUAL   CLAIMS. 

See  Accounts  and  Accounting. 

MUTUAL   COMBAT. 

Killing  in  mutual  combat,  see  Homicide,  5  d. 

MUTUAL    COVENANTS. 

Consideration  for  contract,  see  Husband  and 
Wife,  2  a  (2). 


MUNICIPAL   LIMITS. 

Restriction  of  municipal  powers  to  corporate 
limits,  see  Municipal  Cobpobations, 
4  c. 


MUNICIPAL  OFFICERS. 


Control  of  acts  by  prohibition,  see  Pbohibi- 

TION,  3. 


MUTUAL   DEBTS. 

Set-off  in  bankruptcy,  see  Bankbuptct,  10. 

MUTUAL  INSURANCE. 

See  Insubance,  II. 

MUTUAL   MISTAKE. 

Ground  for  equitable  relief,  see  Equitt,  2  d. 


MUTUAL  WILLS  —  NATUEALIZATION. 
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MUTUAI.   WILLS. 

Definition,  see  Wills,  2. 

Revival,  see  Wills,  6  b  (2). 

Validity  and  requisites,  see  Wills,  3  i. 


MUTUALITY. 

Duration  of  contract  of  employment,  see  Mas- 
ter AND  Servant,  1. 

Element  of  contract,  see  Contracts,  2  e. 

Lack  of  mutuality  as  defense  to  specific  per- 
formance, see  Specific  Performance, 
5  c. 

Eequirement  of  contract  to  sell  land,  see 
Specific  Performance,  3  f  (3). 


NAME. 

Assumption  of  false  name  as  evidence  of 
guilt,  see  Criminal  Law,  6  n  ( 4 ) . 

Change  of  name  of  corporation,  see  Corpora- 
tions, 2  e  ( 1 ) . 

Change  of  name  of  grantee  in  deed,  see  Al- 
teration OF  Instruments,  1. 

Change  of  name  of  railroad,  see  Bailroads, 
5  b. 

Effect  of  misnomer,  see  Judgments,  2. 

Indorsement  of  names  of  witnesses  on  indict- 
ment, see  Indictments  and  Informa- 
tions, 8. 

Misnomer  in  indictment,  see  Indictments 
AND   Informations,   4. 

Mistake  in  name  in  publication  of  process, 
see  Summons  and  Process,  2. 

Necessity  of  naming  parties  in  memorandum 
under  statute  of  frauds,  see  Frauds, 
Statute  of,  3  e. 

Omission  from  certificate  of  acknowledgment, 
see  Acknowledgments. 

Omission  of  grantor's  name  from  body  of 
deed,  see  Deeds,  2  a. 

Partnership  name,  see  Partnership,  2. 

Privilege  of  naming  child  as  consideration  for 
contract,  see  Contracts,  2  d. 

Quashing  indictment  for  misnomer,  see  In- 
dictments AND  Informations,  8. 

Trade  name,  see  Trademarks,  Trade  Names, 
AND  Unfair  Competition. 

Unfair  use  of  name  with  intent  to  deceive,  see 
Trademarks,  Trade  Names,  and  Un- 
fair Competition,  3. 

Use  of  fictitious  name,  see  Forgery,  1  a. 

Principle    of    idem    sonans.    —    In    an 

action  by  a  state  hospital  for  the  insane  to 
recover  the  cost  of  maintaining  an  insane 
person,  the  court  is,  under  the  doctrine  of 
idem  sonans,  justified  in  concluding  after 
hearing  the  pronunciation  of  the  name 
"  Dasso "  by  the  witnesses  in  the  case,  that 
though  incorrectly  spelled  "  Tasso "  in  the 
order  of  commitment,  the  latter  name,  when 
pronounced,  conveys  to  the  ear  the  same 
sound  as  would  be  conveyed  by  the  pronuncia- 
tion of  the  name  if  it  had  been  correctly  writ- 
ten "  Dasso."  Napa  State  Hospital  v.  Dasso 
(CaL),  15-&10. 

Change  of  name.  —    A    person    may,    at 
common  law,  change  his  name  in  good  faith 


and  for  an  honest  purpose,  by  adopting  a 
new  name  and  transacting  his  business  and 
holding  himself  out  under  the  new  name,  with 
the  acquiescence  and  recognition  of  his  friends 
and  acquaintances,  and  this  right  is  not  abro- 
gated by  a  statute  authorizing  a  change  of 
name  by  judicial  proceedings.  Smith  v.  U.  S. 
Casualty  Co.  (N.  Y.),  18-701. 

Suit  in  other  than  customary  name. 
—  If,  in  the  country  of  the  plaintiff's  nativity 
a  child  bear.s  the  family  name  both  of  his 
father  and  his  mother,  he  may  sue  in  this 
country  in  his  full  name,  though  he  has  borne 
in  this  country  only  the  paternal  family  name, 
and  notwithstanding  that  the  suit  is  for  a 
divorce  and  he  was  married  under  the  pa- 
ternal family  name  alone.  De  Renzes  i;.  His 
Wife  (La.),  5-8&3. 


NARRATIVE. 

Discretionary  power  to  permit  witness  to  tes- 
tify in  narrative  form,  see  Witnesses, 
4  c   (1). 


NARROW   GAUGE   RAILWAYS. 

Operation  in  same  street  with  broad  gauge 
road,  see  Street  Ralways,  4. 


NATIONAL   BANKS. 

See  Banks  and  Banking,  9. 
Judgment  against,  see  Attachment,  8. 


NATIONAL   GUARD. 

See  Militia. 

NATURALIZATION. 

Jurisdiction    of    state    courts.  —  The 

provision  of  the  Federal  Constitution  ( art.  1, 
§  8,  cl.  4)  that  Congress  shall  have  power  to 
establish  a  uniform  rule  of  naturalization 
authorizes  Congress  to  confer  on  state  courts 
jurisdiction  to  admit  aliens  to  citizen- 
ship. Holmgren  v.  United  States  (U.  S.), 
19-778. 

Good  moral  character.  —  The  word 
"  character  "  as  used  in  the  phrase  "  a  man 
of  good  moral  character"  in  the  Federal 
Naturalization  Act  is  not  synonymous  with 
reputation.  It  refers  to  what  a  person  really 
is,  and  not  to  what  he  is  supposed  to  be. 
United  States  v.  Hrasky  (111.),  16-279. 

An  applicant  for  naturalization  who  lias 
habitually,  knowingly,  and  wilfully  violated 
the  law  prohibiting  the  sale  of  intoxicating 
liquor  on  Sunday,  and  who  states  that  he 
intends,  if  naturalized,  to  continue  to  violate 
that  law,  is  not  "  a  man  of  good  moral  char- 
acter," and  one  who  is  "  well  disposed  to  the 
good  order"  of  the  country  within  the 
meaning  of  the  Federal  Naturalization 
Law.     United  States   v.  Hrasky    (111.)     16- 
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Discretion  of  court  and  review.  —  A 

court  having  jurisdiction  to  naturalize  aliens 
as  citizens  has  discretion  to  determine  whether 
a  particular  alien  is  fit  for  admission.  But 
such  discretion  means  sound  judicial  discre- 
tion, and  is  subject  to  review.  United  States 
V.  Hrasky  (III.),  ie-279. 


Enforcement  of  negative  covenants,  see  In- 
junctions, 2  c. 


NEGATIVE. 

Negativing  exceptions  in  indictment,  see  In- 
dictments  AND  InFOBMATIONS,  4. 


NATUBAI.   GAS. 

See  Gas  and  Gas  Companies. 

Contract  between  natural  gas  companies   as 

monopoly,    see    Monopolies    and    Cob- 

POEATE  Trusts,  2  b. 


NATURAL   MONUMENTS. 

See  Boundaries,  1. 

NAVIGABLE   -WATEBS. 

See  Waters  and  Watercourses,  3  a. 

NAVIGATION. 

Duties  and  liabilities  of  pilots,  see  Pilots. 

Failure  to  hear  fog  signals  as  evidence  of 
negligent  navigation,  see  Collision. 

Riparian  ownership  subject  to  public  right  of 
navigation,  see  Waters  and  Water- 
courses, 3  b  (2). 

NECESSARIES. 

Liability  of  husband  for  necessaries  furnished 
wife,  see  Husband  and  Wife,  4  b. 

Liability  of  infants  on  contracts,  see  Infants, 
2  a. 

Liability  of  parent  for  necessaries  furnished 
to  child,  see  Parent  and  Child,  2. 

Necessaries  to  vessels,  see  Ships  and  Ship- 
ping. 

NECESSITY. 

Police  power  as  law  of  necessity,  see  Consti- 
tutional Law,  5  b. 

Works  of  necessity  within  exeeptions  to  Son- 
day  laws,  see  Sundays  and  Holidays, 
lb. 

NE:  EXEAT. 

Grant  of  writ  pending  application 
for  alimony.  —  A  writ  of  ne  exeat  may  be 
granted  in  Georgia  at  the  instance  of  a  wife 
against  her  husband  pending  an  application 
for  alimony  and  pirioir  to  a  decree  therefor. 
The  court  in  dietermining  th'e  amount  of  tlie 
bomdl  will  exercise  a  sownd  discretion  under 
the  circumstances  of  the  ease,  having  due  re- 
gard to'  the  rank  of  the  parties  and  the  prop- 
erty of  the  husband  so  as  to  prevent  op^DTes- 
sion  of  extortiouL  Laimar  v.  Lamar  (Ga.), 
3-29'4. 


NEGLECT. 

Condition  against  neglect  of  insured  prop- 
erty, see  Insurance,  5  g   (5). 

NEGLIGENCE. 

1.  Actionable  Negligence,  1205. 

2.  Care    and    Prudence    Required    in 

General,  1206. 

3.  Persons  to  Whom  Duty  of  Cabe  Is 

Due,  1206. 

4.  PR03BfMATE   CAUSE,    1207. 

5.  Violation  of  Statute  or  Obdinance, 

1208. 

6.  Necessity  fob  Resultant  Damages, 

1208. 

7.  CONTBIBUTOKt    NEGtlGKUfCE,    1208. 

a.  In  general,  1208. 

b.  Doctrine  of  last  clear  chance;  1209. 

c.  Contributory  negligence  of  minors, 

1209'. 

d.  Attempt  to  save  life  Or  property, 

1210. 

e.  Imputable  contributory  negligence, 

1210. 

(1)  Negligence  of  parent,  1210. 

(2)  Negligence     or    driver     of 

vehicle,  1211. 

(3)  Negligience     of     loeoinotive 

engfneer,  1211. 

8.  Assumption  of  Risk,  1211. 

9.  Comparative  Negligence,  1212. 

10.  Province  of  Coubt  and  Jury,  1212. 

a.  On  cftiestions  of  negHgenee,  1212. 

b.  On'  questions  of  contrifentory  neg- 

ligence, 1212'. 

11.  Burden  of  Proof,  12l3. 

12.  Evidence,  1213. 

13.  Instructions  to  the  Jury,  1214. 

14.  Pleading,  1214. 

15.  Verdict  ob  Findings^  1215. 

Assamption  of  risk  and  contributory  negli- 
gence distinguished,  seff  Masteb  and 
Sebvant,  3  g  (1). 

Collisions  between  vessels,  see  Collisions. 

Collisions  on  railroads,  see  CaebieBS;  Rail- 
roads; Street  Railways. 

Contributory^  negligence  of  owner  of  injured 
animal,  see  AxisfALS,  3  a. 

Contributory  negligence  of  passenger,  see  Cab- 
BEERs,  6  j. 

Contributory  negli'gence  of  savings  bank  de- 
positor, see  Banks  and  Banking,  8  b. 

Criminal  liability  for  negligence,  see  HoSn- 
CIDE,  ff  a  ( 1 ) . 

Cutting  holes  iff  ice,  see  IcE. 


iS^EGLIGENCE. 
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Defective  condition  of  demised  premises,  see 

Landlord  and  Tenant,  5  h. 
Delivery    of    telegraph    messages,    see    Tble- 

GBAPHS    AND   TELEPHONES,    7. 

Duty  to  fence  against  children,  see  Fences,  3. 
Element  of  nuisance,  see  Nuisances,  1  a. 
Error  of  judgment   as   negligence,   see  Mas- 

TEB  AND  SeEVANT,  3  C    (  1  ) . 

Exposing  servant  to  infectious  disease,  see 
Masteb  and   Servant,   3   a. 

Fires  caused  by  negligence,  see  Fiees. 

Imputable  negligence,  see  Bailments,  4. 

Indemnity  against  liability  for  negligence,  see 
Indemnity. 

Injuries  by  automobiles,  see  Motor  Vehicles. 

Injuries  to  passengers  on  ferries,  see  Fer- 
ries, 3. 

Injuries  to  property  by  railroads,  see  Rail- 
roads, 7. 

Insulation  of  electric  wires,  see  Electbic- 
ITT,  2. 

Intoxication  as  contributory  negligence,  see 
Drunkenness  and  Intoxication,  3  c. 

Joinder  of  several  acts  of  negligence,  see 
Actions. 

Keeping  and  use  of  explosives,  see  Explosions 
and  Explosives. 

Law  governing  as  to  liability  for  negligence, 
see  Contlict  of  Laws,  6. 

Liability  of  abstractor,  see  Abstracts  of 
Title. 

Liability  of  attorney  to  client,  see  Attorneys 
AT  Law,  4. 

Liability  of  bailee,  see  Bailment,  2. 

Liability  of  charitable  institution,  see  Chari- 
ties, 8. 

Liability  of  firm  for  negligence  of  partner, 
see  Partnership,  5  a. 

Liability  of  electric  companies,  see  Elec- 
tricity, 2. 

Liability  of  gas  companies,  see  Gas  and  Gas 
Companies,  5. 

Liability  of  livery  stable  keepers,  see  Liveky 
Stable  Keepers. 

Liability  of  municipality  for  defective  streets 
and  roads,  see  Streets  and  Highways,  7. 

Liability  of  municipality  for  negligent  man- 
agement of  pest  house,  see  Hospitals 
AND  Asylums,  1    c. 

Liability  of  officers  of  alms  house,  see  Poor 
AND  Poor  Laws. 

Liability  of  physician  for  malpractice,  see 
Physicians  and  Surgeons,  6. 

Liability  of  pilots,  see  Pilots. 

Liability  of  proprietors  of  places  of  public 
amusement,  see  Theatres  and  Public 
Resorts,  3. 

Liability  of  recording  officers,  see  Records,  7. 

Liability  of  school  officers  for  personal  in- 
juries to  pupil,  see  Schools,  2. 

Liability  of  seller  to  third  persons  for  defects 
in  article  sold,  see  Sales,  7. 

Liability  of  street  railway  companies,  see 
Street  Railways,  8. 

Liability  of  toll  bridge  keeper,  see  Bridqes. 

Liability  of  ward  for  guardian's  acts,  see 
Guardian  and  Ward,  4. 

Limitation  of  liability  for  negligence,  see  Car- 
riers, 4  f. 

Maintenance  of  drainage  ditches,  see  Irriga- 
tion. 

Personal  injuries  caused  by  negligent  manage- 


ment of  vessel,  see  Suu>s  and  Shipping, 

3. 
Presumption  of  negligence,  see  Caeeiebs,  6  1 

(4). 
Right   of   action   for   negligence   as   asset   in 

bankruptcy,  see  Bankruptcy,  11. 
Right  of  husband  to  recover  for  injuries  to 

wife,  see  Husband  and  Wife,  3  a. 
Running  train  at  night  without  headlight,  see 

Railroads,  8  b  ( 3 ) . 
Sale  of  poisons,  see  Drugs  and  Druggists. 
Surety  discharged  by  negligence  of  creditor, 

see  Suretyship,  4  e. 
Survival  of  cause  of  action,  see  Abatement 

and  Revival. 
LTse  of  firearms  in  hunting,  see  Weapons. 
Violation    of    ordinance    as    negligence,     see 

Street  Railways,  8  a  (6). 

I.  Actionable  Negligence. 

Elements  of.  —Negligence  presupposes  the 
existence  of  a  duty  to  protect  from  injury, 
and  failure  to  perform  that  duty,  from  which 
an  injury  results.  St.  Louis,  etc.,  R.  Co.  v. 
Rhoden  (Ark.),  20-915. 

Actionable  negligence  consists  of  three  ele- 
ments, each  of  which  is  essential  to  its  exist- 
ence, namely,  the  existence  of  a  duty  on  the 
part  of  the  defendant  to  protect  the  plaintiff 
from  the  injury  of  which  he  complaints,  a 
failure  by  the  defendant  to  perform  that  duty, 
and  an  injury  to  the  plaintiff  from  such 
failure  of  the  defendant.  Indiana,  etc..  Coal 
Co.  V.  Neal   (Ind.),  9-424. 

In  order  to  constitute  actionable  negligence 
there  must  exist  three  essential  elements, 
namely;  A  duty  or  obligation  which  the 
defendant  is  under  to  protect  the  plaintiiT 
from  injury;  a  failure  to  discharge  that 
duty;  and  injury  resulting  from  the  failure. 
Not  only  must  the  complaint  disclose  these 
essentials,  but  the  evidence  must  support 
them,  and  the  absence  of  proof  of  any  of 
them  is  fatal  to  a  recovery.  Means  v.  South- 
ern Cal.  R.  Co.   (Cal.),  1-206. 

Test  of.  —  An  act  of  omission  may  be  in 
itself  clearly  negligent,  or  clearly  free  of 
negligence,  so  that  no  evidence  can  change  its 
character.  But  if  its  character  is  doubtful, 
the  best  test  of  actionable  negligence.  Where 
available,  is  the  degree  of  care  which  per- 
sons of  ordinary  intelligence  and  prudence 
commonly  exercise  in  the  same  circumstances. 
If  the  care  exercised  in  such  a  case  rises  to 
or  above  that  standard,  there  is  no  actionable 
negligence;  if  it  falls  below  that  standard, 
there  is  sUoh  negligence.  Chicago  Great 
Western  R.  Co.  v.  Minneapolis,  etc.,  R.  Co. 
(U.  S.),  20-1200. 

Knovrledge  or  belief  as  to  danger.  — 
In  an  action  for  negligence  it  is  not  errone- 
ous to  charge  that  the  defendant's  liability 
depends  on  whether  he  knew  or  by  the  exer- 
cise of  ordinary  care  could  have  know  that 
the  accident  might  happen  unless  he  took 
precautions  against  it,  instead  of  predicating 
such  liability  on  belief  or  reasonable  grounds 
of  belief.  Bruner  r.  Seelbach  Hotel  Co 
(Ky.),  19-217. 

I/iaMlity  for  neg;Ii!!;ence  iKrhere  rela- 
tion is  contractual.  —  Where  the  only  re- 
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lation  between  parties  is  contractual,  liability 
in  an  action  of  tort  for  negligence  must  be 
based  upon  some  positive  duty  which  the  law 
imposes  because  of  the  relationship  between 
the  parties  or  because  of  the  negligent  man- 
ner in  which  some  act  provided  for  by  the 
contract  ia  done.  Dustin  v.  Curtis  (N.  H.), 
13-169. 

2.  Cabe  and  Pettdence  Required  in  Genebal. 

STatural  or  probable  consecinence  of 
act  or  omission.  —  The  liability  of  a  per- 
son charged  with  negligence  does  not  depend 
on  whether,  with  the  exercise  of  reasonable 
prudence,  he  could  or  ought  to  have  foreseen 
the  very  injury  complained  of,  he  being 
liable  for  anything  which,  after  the  injury 
is  complete,  appears  to  have  been  a  natural 
or  probable  consequence  of  his  act  or  omis- 
sion. Woodson  V.  Metropolitan  St.  R.  Co. 
(Mo.),  20-1039. 

Liability  for  negligence  does  not  depend 
upon  the  question  whether  the  result  of  the 
alleged  negligent  act  might  reasonably  have 
been '  foreseen.  It  is  sufficient  if  the  result 
of  the  act  is  the  natural,  though  not  the 
necessary  or  inevitable,  thing  to  be  expected. 
Haase  v.  Morton  (la.),  16-350. 

Consequences  ivMch  onght  to  have 
been  apprehended.  —  A  person  is  respons- 
ible for  such  consequences  of  his  acts  as 
ought  to  have  been  apprehended  according  to 
the  usual  experience  of  mankind.  Currier  v. 
McKee   (Me.),  3-57. 

Anticipation  of  injury  not  necessary. 
—  In  order  to  hold  a  person  liable  for  negli- 
gence, it  is  not  necessary  to  show  that  he 
ought  to  have  anticipated  that  some  injury 
was  likely  to  result  as  the  reasonable  and 
natural  consequence  of  his  negligence.  Mize 
V.  Rocky  Mountain  Bell  Tel.  Co.  (Mont.), 
16-1189. 

Failure  of  oirner  of  building  to  pro- 
vide fire  escapes.  — At  common  law,  where 
a  building  was  properly  constructed  for  its 
intended  use  and  purpose,  and  the  building 
was  not  particularly  exposed  to  the  danger 
of  fire  from  the  character  of  the  work  to  be 
carried  on  in  it,  the  owner  was  not  required 
to  construct  fire  escapes  for  the  purpose  of 
protecting  his  employees  or  tenants  from  the 
remote  danger  of  fire,  the  ordinary  means  of 
escape  by  stairs,  halls,  doorways,  and  win- 
dows being  deemed  sufficient.  Yall  v.  Snow 
(Mo.),  9-1161. 

Duty  of  owner  to  prevent  fall  of 
building.  —  The  degree  of  care  required  of 
the  owner  of  a  building  to  prevent  it  from 
falling  into  the  street  or  on  his  neighbor's 
land  depends  on  the  circumstances  of  each 
case.     Earl  v.  Reid   (Can.),  18-1. 

Duty  of  ovner  of  building  to  em- 
ployees of  contractor.  —Where  a  contrac- 
tor is  employed  to  remove  a  metal  smoke- 
stack which  has  fallen  on  a  roof  constructed 
of  boards  covered  over  with  tar  paper,  and 
which  has  broken  a  hole  in  the  roof  not 
visible  to  its  whole  extent  by  reason  of  the 
fact  that  immediately  adjoining  the  hole 
the  tar  paper  remains  intact  while  the  boards 
underneath  are  splintered  and  broken,  it  is 


the  duty  of  the  owner,  knowing  of  the  hidden 
danger,  to  notify  the  contractor's  workmen 
of  such  danger,  and  for  failure  to  do  go  he 
is  liable  in  damages  for  the  death  of  a  work- 
man killed  by  falling  through  such  hole. 
Calvert  v.  Springfield  Electric  Light,  etc., 
Co.    (111.),  12-423. 

Negligence  of  driver  of  dray.  —  The 
fact  that  the  driver  of  a  dray  in  bright  day- 
light handles  his  team  so  that  the  hub  of  the 
dray  strikes  and  injures  a  person  who  has 
just  passed  in  front  of  the  team  and  is  stand- 
ing upon  the  running  board  of  a  street  car 
justifies  a  finding  of  negligence  on  the  driv- 
er's part.     Sibley  v.  Nason   (Mass.),  12-938. 

Personal  injuries  caused  by  crowd  in 
department  store.  —  The  owner  of  a  de- 
partment store  is  not  liable  for  personal  in- 
juries resulting  to  a  customer,  or  to  the 
child  of  a  customer,  from  being  pushed  down 
a,  fiight  of  stairs  in  the  store  by  the  sudden 
movement  of  a  crowd  of  customers  attracted 
to  another  portion  of  the  store  by  the  an- 
nouncement that  goods  are  there  being  dis- 
posed of  at  a  bargain,  provided  the  stairs 
upon  which  the  accident  occurs  are  properly 
constructed  and  safe  for  use  under  ordinary 
circumstances.  The  proprietor  of  a  store  is 
under  no  obligation  to  foresee  and  provide 
against  such  an  occurrence.  Lord  v.  Sherer 
Dry  Goods  Co.  (Mass.),  18-41. 

3.  Persons  to  Whom  Duty  op  Care  is  Due. 

One  la-wfully  on  premises  of  another, 

—  The  owner  of  premises  is  bound  to  exercise 
reasonable  care  under  the  circumstances  to 
see  that  the  premises  are  in  a  safe  condi- 
tion so  as  not  to  expose  one  lawfully  enter- 
ing thereon  to  injury.  Means  v.  Southern 
Cal.  R.  Co.  (Cal.),  1-206. 

An  owner  or  occupant  of  land  who  by  in- 
vitation, express  or  implied,  induces  others 
to  go  upon  the  premises  for  any  lawful  pur- 
pose is  liable  for  injuries  occasioned  by  the 
unsafe  condition  of  the  land  or  its  approaches 
if  such  condition  was  known  to  him  and  not 
to  them.  Calvert  v.  Springfield  Electric 
Light,  etc.,  Co.  (111.),  12-423. 

A  person  who  goes  upon  the  premises  of 
another  by  the  latteT's  invitation  and  for  the 
latter's  purposes  or  convenience  is  not  a  bare 
licensee,  but  an  invitee,  and  it  is  the  duty 
of  the  owner  of  the  premises  to  take  ordinary 
care  to  prevent  injury  to  him.  Glaser  v. 
Rothschild   (Mo.),  17-576. 

The  license  of  an  invitee  upon  the  premises 
of  another  does  not  give  him  the  right,  with- 
out further  invitation,  to  roam  at  will  to  out- 
of-the-way  places  on  the  premises,  wholly 
disconnected  from  and  in  no  way  pertaining 
to  the  business  in  hand,  and  if  he  is  injured 
while  so  roaming  about  the  premises,  by 
some  defect  therein,  the  owner  is  not  liable. 
It  is  otherwise,  however,  where  the  invitee 
goes  to  a  portion  of  the  premises  not  con- 
nected with  the  primary  object  of  his  visit, 
by  invitation  of  the  owner.  Thus  where  a 
person  who  has  called  at  a  mercantile  estab- 
lishment by  express  invitation  of  the  pro- 
prietor, and  who  has  been  requested  to  wait 
a  few  minutes  until  the  proprietor  can  talk 
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with  him,  asks  permission  to  use  the  toilet, 
and  is  given  the  key  to  the  same  and  directed 
where  to  find  it,  there  is  an  implied  guaran- 
tee that  the  way  to  the  toilet  is  reasonably 
safe,  and  if  it  is  not,  and  the  invitee  is  in- 
jured thereby,  the  owner  of  the  building  is 
liable.     Glaser  r.   Rothschild    (Mo.),   17-576. 

One  -who  is  mere  licensee.  —  A  news- 
boy who  goes  into  a  quarry  during  working 
hours  to  sell  papers  to  the  men  working 
there,  though  on  the  invitation  of  the  fore- 
man, is  a  mere  licensee,  because  such  an  act 
of  the  foreman  could  have  no  tendency  to 
promote  the  interests  of  his  employer;  and 
therefore  the  proprietor  of  the  quarry  is  not 
liable  for  the  death  of  the  boy  caused  by  the 
fall  of  a  derrick  while  he  is  so  on  the  prem- 
ises. Norris  v.  Hugh  Nawn  Contracting  Co. 
(Mass.),  19-424. 

Trespassing  children.  —  A  landowner  is 
not  liable  to  trespassers,  even  when  those 
trespassers  are  children  of  tender  years,  for 
maintaining  upon  his  land  an  unfenced  or 
unguarded  pond,  the  existence  of  which  is 
apparent  and  well  knovpn.  Sullivan  v.  Huide- 
koper  (D.  C),  7-196. 

An  owner  of  land  who  makes  changes  on 
it  in  the  course  of  its  beneficial  use,  which 
tend  to  attract  children  and  to  expose  them 
to  danger,  is  under  no  duty  to  take  special 
precautions  for  their  safety.  Thompson  v. 
Baltimore,  etc..  E.  Co.    (Pa.),  11-894. 

It  is  not  the  duty  of  an  occupier  of  land 
to  exercise  care  to  make  it  safe  for  infant 
children  who  come  upon  it  without  invita- 
tion but  merely  by  sufferance.  Wheeling, 
etc.,  R.  Co.  V.  Harvey   (Ohio),  11-981. 

The  doctrine  of  the  turntable  cases  should 
be  applied  to  all  uncommon  artificial  objects 
which  are  inherently  dangerous  and  which  are 
attractive  and  alluring  to  children  of  imma- 
ture judgment  and  discretion,  provided  such 
objects  can  be  guarded  without  serious  in- 
convenience and  great  expense  to  the  owner. 
Brown  v.  Salt  Lake  City  (Utah),  14-1004. 

Wliere  plaintiff  and  defendant  are 
both  trespassers.  —In  an  action  against  a 
municipal  corporation  to  recover  for  the  death 
of  the  plaintiff's  intestate  caused  by  the  de- 
fendant's negligent  operation  of  its  electric 
light  plant,  where  it  appears  that  the  de- 
ceased, while  walking  along  a  beaten  foot- 
path across  a  vacant  uninclosed  lot  belonging 
to  a  third  person,  which  had  been  used  as  a 
passageway  for  several  years  by  residents  in 
the  neighborhood,  was  killed  by  coming  in 
contact  with  a  live  wire  of  the  defendant's 
electric  plant  which  had  been  negligently  al- 
lowed to  lie  across  the  path,  the  defendant 
cannot  escape  liability  on  the  ground  that 
the  deceased  was  a  trespasser,  for  the  reason 
that  the  defendant,  being  itself  a  trespasser, 
is  in  no  position  to  raise  the  question  that 
the  deceased  was  a  trespasser,  and  for  the 
further  reason  that  the  deceased  was  a  li- 
censee, and  not  a  mere  trespasser.  Davoust 
e.  Alameda   (Oal.),  9-847. 

Persons  suffering  remote  conse- 
qnences.  —  One  who  is  guilty  of  negligence 
is  liable  for  the  loss  resulting  therefrom  to 
those  to  whom  he  owed  the  duty  to  use  care, 
and  not  to  those  who  suffer  the  remote  con- 


sequence of  the  breach  of  such  duty.  Eshle- 
man  v.  Union  Stock  Yards  Co.  (Pa.),  15-9f)S. 
Liability  of  contractor  to  employees 
of  other  party.  —  One  who  contracts  to 
keep  in  repair  vans  o\vned  by  a  firm  is  under 
no  duty  to  the  latter's  driver  and  is  not  liable 
in  damages  to  the  driver  for  a  failure  to 
inspect  and  repair  a  van.  Earl  v.  Lubbock 
(Eng.),  1-753. 

4.  Proximate  Cause. 

General  rale.  —  The  rule  is  general  that 
a  person  is  not  to  be  held  responsible  in  dam- 
ages for  remote  consequences  of  his  act,  or 
indeed  for  any  but  those  which  are  proximate 
and  natural.  Woodstock  Iron  Works  v. 
Stockdale  (Ala.),  5-578. 

In  an  action  for  damages  for  personal  in- 
juries no  recovery  can  be  had  unless  the 
negligence  of  the  defendant  is  proven  to  have 
been  the  proximate  cause  of  the  injuries  com- 
plained of.     Taillon  v.  Mears  (Mont.),  1-613. 

Definition  of  proximate  cause.  —  An 
instruction  is  erroneous  which  defines  proxi- 
mate cause  as  "  the  efiicient  cause  from  which 
the  injury  follows  in  unbroken  sequence  with- 
out any  intervening  cause  to  break  the  con- 
tinuity." Eichman  v.  Buchheit  (Wis.),  8- 
435. 

The  proximate  cause  is  that  which  origi- 
nates and  sets  in  motion  the  dominating 
agency  that  necessarily  proceeds  through 
other  causes  as  mere  instruments  or  vehicles 
in  a  natural  line  of  causation  to  the  result. 
New  York,  etc.,  E.  Co.  v.  Hamlin  (Ind.),  15- 
988. 

The  proximate  cause  of  an  injury  is  that 
which  in  a  natural  and  continuous  sequence 
unbroken  by  any  new,  independent  cause, 
produces  the  injury,  and  without  which  the 
injury  would  not  have  occurred.  Mize  v. 
Eocky  Mountain  Bell  Tel.  Co.  (Mont.),  16- 
1189. 

Ifegligence  concurring  with  accident. 
—  In  an  action  for  negligence  the  defendant 
is  liable  where  the  injury  occurred  to  a  per- 
son using  due  care,  and  the  cause  of  the 
injury  was  the  negligence  of  the  defendant 
concurring  with  an  accident  without  which 
the  injury  would  not  have  occurred.  Illinois 
Cent.  R.  Co.  v.  Siler   (111.),  11-368. 

Anticipation  of  particular  injury  not 
essential  to  liability.  — A  person  is  liable 
for  any  injury  approximately  resulting  from 
his  negligent  act  or  omission,  if  in  the  exer- 
cise of  ordinary  care  he  ought  to  have  antici- 
pated that  it  was  likely  to  cause  an  injury 
to  others,  though  he  may  not  have  anticipated 
the  particular  injury  which  was  actually  in- 
flicted. Foster  v.  Chicago,  etc.,  R.  Co.  (la.), 
4-150. 

Effect  of  other  cause  operating  con- 
currently. —  Where  a  person  has  been 
guilty  of  negligence,  the  mere  fact  that  some 
other  cause  operated  concurrently  in  the  pro- 
duction of  the  injury  does  not  relieve  him 
from  liability.  Haase  v.  Morton  (la.),  16- 
350. 

Effect  of  intervening  cause.  —  Where 
a  telephone  pole,  which  has  fallen  across  a 
highway  by  reason  of  the  negligence  of  the 
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telephone  company,  is  placed  back  in  position 
by  a  traveler  having  no  connection  with  the 
company,  who  insecurely  props  the  pole  up 
with  a  stick  procured  nearby,  and  in  less 
than  an  hour  thereafter  the  pole  falls  upon 
a  traveler  on  the  road  without  any  cause 
other  than  the  inherent  weakness  in  the  sup- 
port, the  original  negligence  of  the  company 
is  not  the  proximate  cause  of  the  accident, 
but  the  act  of  the  person  propping  up  the 
pole  is  an  intervening  cause  relieving  tlie 
company  from  liability  for  the  accident  and 
the  resulting  injury.  Harton  ;•.  Forest  Gity 
Tel.  Co.  (N.  Car.),  14-390. 

Effect  of  intervention  of  innocent 
acts.  —  The  law  looks  to  the  proximate  and 
not  to  the  remote  cause  of  an  injury;  but  if 
the  original  act  was  wrongful  and  would 
naturally  according  to  the  ordinary  cause  of 
human  events  prove  injurious  to  some  person 
or  persons,  and  does  actually  result  in  injury 
through  the  intervention  of  other  causes 
which  are  not  wrongful,  the  injury  is  re- 
ferred to  the  wrongful  cause  passing  by  those 
which  are  innocent.  It  is  not  the  lawful  but 
the  wrongful  or  negligent  act  of  a  third  party 
intervening,  which  breaks  the  chain  of  causa- 
tion and  relieves  the  original  wrongdoer  of 
the  consequences  of  his  wrongful  act.  A  per- 
son is  responsible  for  such  consequences  of 
his  acts  as  ought  to  have  been  apprehended 
according  to  the  usual  experience  of  mankind. 
Currier  v.  McKee  (Me.),  3-57. 

EfEect  of  intervening  canse  aggra- 
vating injnry.  —  A  person  is  not  relieved 
of  liability  for  personal  injxiries  caused  by 
his  negligence  by  the  fact  that  the  injuries 
have  been  increased  by  the  negligence  of  an 
attending  physician,  or  by  the  fact  that  the 
injured  person  has  settled  a  claim  against 
the  attending  physician  for  malpractice. 
Viou  V.  Brooks-Scanlon  Lumber  Co.  (Minn.), 
9-318. 

EfPect  of  negligence  of  third  persons. 
—  A  defendant  charged  with  negligence  can- 
not relieve  himself  of  liability  by  showing 
negligent  acts  committed  by  third  persons 
and  with  which  the  plaintiff  is  not  connected. 
Barnes  v.  Western  Union  Tel.  Co.  (Nev.), 
1-340. 

Escape  of  oil  into  river.  —The  escape  of 
oil  into  a,  river,  the  current  of  which  must 
inevitably  carry  such  oil  down  the  stream, 
is  a  proximate  cause  of  an  injury  resulting 
therefrom  to  property  located  along  the  banks 
of  the  river  at  a  lower  point.  Brennan  Con- 
struction Co.  V.  Cumberland  (D.  C),  10-865. 

5.  Violation  op  Statute  oe  OEDijrANCE. 

Purpose  of  statute  or  ordinance  and 
class  protected.  —  An  action  for  negligence 
which  is  based  upon  a  violation  of  a  statute 
or  ordinance  cannot  be  maintained,  where  it 
appears  that  the  statute  or  ordinance  was 
enacted  or  ordained  for  a  wholly  different  pur- 
pose than  to  prevent  the  injury  complained 
of,  or  that  the  plaintiff  does  not  belong  to  the 
class  that  the  law  was  designed  to  protect. 
Indiana,  etc.,  Coal. Co.  v.  Neal  (Ind.),  9'-424. 

The  violation  of  a  statutory  duty  is  the 
foundation   of    an    action   for   negligence    in 


favor  of  such  persons  only  as  belong  to  the 
class  intended  by  the  legislature  to  he  pro- 
tected by  the  statute.  Everett  v.  Great 
Northern  E.  Co.  (Minn.),  10-294. 

The  provisions  of  section  5  of  the  Missouri 
statute  of  1891  relating  to  manufacturing, 
mechanical,  mercantile,  and  other  establish- 
ments and  places,  and  the  employment,  safety, 
health,  and  work  hours  of  employees,  which 
require  the  openings  of  all  hatchways,  eleva- 
tors, and  well-holes  in  manufacturing,  me- 
chanical, mercantile,  or  public  buildings  to  be 
protected  by  trap  doors,  self-closing  hatches, 
safety  catches,  or  guard  rails,  in  the  manner 
therein  prescribed,  and  to  be  kept  closed  at 
all  times  except  when  in  actual  use,  are  in- 
tended for  the  protection  and  safety  of  em- 
ployees in  the  buildings  mentioned,  and  not 
for  the  protection  of  other  persons;  and,  con- 
sequently, in  an  action  to  recover  damages 
foi:  personal  injuries  received  by  falling  into 
an  elevator  pit  in  the  basement  of  a  mercantile 
establishment,  where  it  appears  that  the  per- 
son injured  was  not  an  employee  in  such 
establishment,  but  merely  an  invitee  upon  the 
premises,  a  refusal  by  the  court  to  charge 
the  jury  that  it  was  the  duty  of  the  defend- 
ant to  protect  the  elevator  pit  in  the  manner 
prescribed  by  the  act  of  1891,  and  that  the 
plaintiff  had  a  right  to  presume  that  the 
statute  had  been  complied  with,  does  not  con- 
stitute error.  Glaser  v.  Rothschild  (Mo.), 
17-576. 

Failure  to  comply  with  the  provisions  of 
a  municipal  ordinance  intended  for  the  pro- 
tection of  private  persons  from  injury  con- 
stitutes negligence  per  se.  Cragg  r.  Los 
Angeles  Trust  Co.  (Cal.),  16-1061. 

Ordinance  must  have  application  to 
defendant.  —  In  an  action  against  a  street 
railroad  company  for  personal  injuries  al- 
leged to  have  been  caused  by  running  the  de- 
fendant's oar  at  an  unlawful  rate  of  speed, 
evidence  of  an  ordinance  limiting  the  rate  of 
speed  of  street  cars  is  irrelevant,  unless  it 
appears  that  the  car  in  question  was  operated 
subject  to  the  provisions  of  the  ordinance. 
Dale  V.  Denver  City  Tramway  Co.  (U.  S.), 
19-1223. 

6.  Necessity  fob  Resttltant  Damages. 

Proof  of  pecuniary  loss.  —  It  is  con- 
trary to  the  policy  of  Illinois  as  evidenced  by 
the  acts  of  its  legislature  to  permit  a  recovei*y 
of  damages  on  mere  proof  of  neglect  Or  de- 
fault of  the  defendant  without  pi-oof  that  the 
plaintiff  has  suffered  pecuniary  loss.  Raisor 
v.  Chicago,  etc.,  R.  Co.  (III.),  2-802. 

7.  Contributory  Negligence. 
a.  In  general. 

Inference  of  negligence.  -  Contributory 
negligence  on  the  part  of  the  plaintiff  implies 
the  existence  of  negligence  on  the  part  of  the 
defendant.  Linforth  v.  San  Francisco  Gas, 
etc.,  Co.  (Cal.).  19-1230. 

Where  defendant  acts  T^antonly  or 
wilfully.  —  Contributory  negligence  is  not 
available  as  a  defense  where  the  injuries  com- 
plained  of   were   caused   by   the  wanton   or 
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wilful  miseoiiduct  of  the  defendant.  Birm- 
ingham E.,  etc.,  Co.  r.  Jung  (Ala.),  18-.5.57. 

Contributory  negligeuoe  not  a  direct 
contributory  cause.  —  4li  action  to  recover 
damages  for  an  injury  caused  by  the  j)egH- 
gence  of  the  defendant  is  not  barred  by  the 
negligence  of  the  plaintiff  at  the  time  of  the 
injury,  unless  the  plaintiff's  negligence  was  a 
direct  contributing  cause  to  the  injjiry,  as 
distinguished  from  a  mere  condition,  in  the 
absence  of  which  the  injury  would  not  have 
occurred.  Black  v.  New  York,  etc.,  R.  Co. 
(Mass.),  9-485. 

Contributory  negligence  remotely 
connected  irith  accident.  —  Wl)ere  a 
plaintiff's  negligence  or  wrongdoing  has  placed 
his  person  or  property  in  a  dangerous  situa- 
tion which  is  beyond  his  immediate  control, 
and  the  defendant,  having  full  knowledge  of 
the  dangerous  situation;  and  full  opportunity, 
by  the  exercise  of  reasonable  care,  to  avoid 
any  injury,  nevertheless  causes  an  injury,  hp 
is  liable  for  the  injury,  as  the  plaintiff's 
former  negligence  is  only  remotely  connected 
with  the  accident,  while  the  defendant's  con- 
duct is  the  sole,  direct,  and  proximate  cause 
of  it.  Black  v.  New  York,  etc.,  R.  Co.  (Mass.), 
9-485. 

Acts  in  emergencies.  —One  who  does  an 
act  under  au  impulse  or  upon  a  belief  created 
by  a  sudden  danger  which  is  attributable  to 
another's  negligence  is  not  to  be  regarded  as 
guilty  of  contributory  negligence,  even  though 
the  act  would  be  regarded  as  a  negligent  one 
if  it  was  done  under  circumstances  not  in- 
dicating sudden  peril.  Mclntyre  v.  Orner 
(Ind.),  8-1087. 

Illegal  conduct.  ^  The  right  to  maintain 
an  action  for  damages  resulting  from  the 
omission  of  the  defendant  to  perform  a  public 
duty  is  not  taken  away  because  the  person 
injured  is  at  the  time  disobeying  a  statute, 
where  the  unlawful  act  or  conduct  in  no  way 
contributes  to  the  accident.  Hemming  v. 
New  Haven  (Conn.),  18-240. 

Violation  of  mnnicipal  ordinance.  — 
In  an  action  for  negligently  running  into  and 
killing  a  horse  in  a  public  street,  it  will  not 
be  held  as  a  matter  of  law  that  the  owner 
was  guilty  of  contributory  negligence  in  al- 
lowing the  horse  to  run  at  large  in  the  street 
in  violation  of  a  mxmioipal  ordinance.  Ensley 
Mercantile  Co.  v.  Otwell   (Ala.),  4-512. 

ZlfiFect  of  blindness  or  deafness  of 
j.ersoa  injured.  —  A  person  whose  sight  or 
hearing  is  defective  is  bound  to  exercise  the 
same  degree  of  care  to  protect  himself  from 
ijjjury  that  would  be  exercised  in  the  same 
situation  by  a  reasonably  prudent  person  in 
possession  of  the  ordinary  senses;  and  if  he 
places  himself  in  a  position  requiring  the 
exercise  of  care  for  his  safety,  he  must  make 
up  for  Jiia  defective  sense  by  being  more  vigi- 
lant in  the  use  of  his  unimpaired  senses. 
Toledo,  etc.,  E.  Co.  v.  Hainmett  (111.),  5-73. 

b.  Doctrine  of  last  clear  chance. 

Statement  of  rule.  —  In  an  action 
founded  on  negligence,  the  plaintiff  is  entitjed 
to  recover  notwithstanding  his  own  negli- 
gence,  if   the   defendant   saw   the    daii'er   in 


time  tq  avoid  the  accident,  l^ut  failed  to  do 
so.  Belle  Alliance  Co.  v,  Texas,  etc.,  R.  Co. 
(La.),  19-1143, 

What  rule  dops  i|ot  require,  —  yVhere 
the  motormsin  of  an  electric  car  sees  a  per- 
son on  the  track  at  a  place  where  the  car  is 
plainly  visible,  Ije  has  tjje  rigl>t  to  assume 
that  such  person  v?ill  use  his  senses  and  get 
off  the  track  In  time  to  ayoid  injury.  The 
doctrine  of  "  last  clear  chance,"  under  5ltch 
circumstances,  does  not  require  the  njotprmpn 
to  exercise  care  and  diligence  to  ^gcertain 
whether  such  person,  when  first  seen  on  the 
track,  is  so  intoxicated  that  he  will  fail  to 
use  his  senses  and  to  ayoiql  obvious  danger. 
Little  Rock  E.,  etc.,  Co.  v.  Billings  (U,  S.), 
19-1173. 

Collision  between  street  oar  apd 
buggy.  —  The  doctrine  of  the  last  clear 
chance  is  applicable  in  an  action  for  injuries 
caused  by  a  collision  at  a  street  crossing  be- 
tween the  defendant's  street  car  and  ^,  bnggy 
in  which  the  plaintiff's  intestate  was  driving, 
where  the  evidence  shows  that  the  motorman 
saw  and  appreciated  the  danger  when  the  car 
was  forty  feet  from  the  crossing,  and  the 
motorman  testifies  that  at  that  time  the  car 
was  moving  at  the  rate  of  eight  miles  an 
hour,  and  there  is  evidence  that  at  sueh  rate 
of  speed  the  car  could  have  been  stopped 
withm  twenty  feet.  Yergy  v.  Helena  Ljght, 
etc.,  Co.   (Mont.),  18-12QI. 

Contributory  negligence  proximately 
causing  injury.  —  A  plaintiff  who  has  re- 
ceived an  injury  occasioned  by  the  negtigenee 
of  the  defendant,  but  who  could  have  avoided 
it  by  the  exercise  of  ordinary  care  on  his  own 
part,  cannot  recover  damages  therefor,  al- 
though the  defendant  ought  to  have  discov- 
ered (but  did  not  in  fact  disoover)  his  peril 
in  time  to  have  prevented  the  accident,  where 
the  plaintiff's  negligence  continued  up  to 
the  very  moment  he  was  hurt,  and  where  the 
exercise  of  reasonable  diligence  before  that 
time  would  have  warned  him  of  his  danger 
and  enabled  him  to  escape  by  his  own  effort. 
Dyerson  v.  Union  Pacific  R.  Co.  (Kan.),  11- 
207. 

c.  Contributory  negligence  of  minors. 

General  rule.  —  An  infant,  so  far  as  he  is 
personally  concerned,  is  held  to  such  care  and 
prudence  as  is  usual  among  children  of  the 
same  age;  and  if  his  own  act  directly  brings 
an  injury  upon  him,  while  the  negligence  of 
another  person  is  only  such  as  exposes  the 
infant  to  the  possibility  of  an  injury,  the 
infant  cannot  recover  from  such  other  person. 
Baker  v.  Seaboard  Air  Line  R,  Co.  (N.  Car.), 
17-351. 

In  an  action  for  injuries  to  a  boy  alleged 
to  have  been  occasioned  by  a  defective  side- 
walk,_  an  instruction  to  the  jury  that  "  it  is  » 
question  for  you  to  determine  whether  the 
plaintiff  used  such  care  as  boys  of  his  age 
and  discretion  usually  exercise  on  like  oc- 
casions, and  such  care  and  discretion  as  you 
think  he  ought  to  use  in  going  along  there," 
is  not  objectionable  as  leaving  it  for  the  jury 
to  find  that  the  degree  of  care  required  was 
sueh  as  boys  pf  his  age  usually  exercise,  and 
as  excluding  from  the  jury  the  consideration 
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that  this  boy  was  a  hoy  of  unusual  intelli- 
gence, and  that  the  proper  standard  should 
have  been  that  degree  of  care  which  boys  of 
his  intelligence  would  use.  Beaudin  r.  City 
of  Bay  City  (Mich.),  4-248. 

In  an  action  by  a  minor  to  recover  damages 
for  negligence,  where  the  defense  is  contribu- 
tory negligence  and  the  testimony  is  conflict- 
ing as  to  the  latter,  it  is  a  question  for  the 
jury  whether  the  minor  used  the  care  and 
prudence  which  an  ordinarily  prudent  person 
of  his  age  would  be  expected  to  exercise,  it 
not  being  for  the  court  to  determine  as  a 
matter  of  law  that  the  minor  was  an  adult 
to  all  intents  and  purposes  notwithstanding 
his  minority.  Dubiver  v.  City,  etc.,  R.  Co. 
(Oregon),  1-889. 

The  care  and  discretion  required  of  minors 
and  for  which  they  must  be  held  chargeable 
must  be  proportioned  to  their  age  and 
capacity,  and  while  it  must  be  ordinary  care 
it  is  not  the  ordinary  care  required  of  an 
adult  under  the  same  circumstances.  Dubiver 
V.  City,  etc.,  R.  Co.  (Oregon),  1-889. 

In  Oregon,  where  contributory  negligence  is 
a  matter  of  defense  and  the  burden  of  main- 
taining it  is  on  the  defendant,  it  must  be 
assumed  until  otherwise  shown  that  a  minor 
plaintiff  has  exercised  the  care  to  be  expected 
of  one  of  his  years  of  discretion,  and  the 
court  cannot  say  as  a  matter  of  law  that  be- 
cause he  is  sm  juris  he  should  have  exercised 
the  same  degree  of  prudence  as  an  adult. 
Dubiver  v.  City,  etc.,  R.  Co.  (Oregon),  1-889. 

Child  nnder  tirelve  years  of  age.  — 
A  child  under  twelve  years  of  age  is  presumed 
to  be  incapable  of  so  understanding  and  appre- 
ciating the  danger  fr^m  a  negligent  act,  or 
from  conditions  prodticed  by  others,  as  to 
make  him  guilty  of  cbntributory  negligence. 
Rolin  V.  R.  J.  Reynolds/Tobacco  Co.  (N.  Car.), 
8-638.  .     1 

Plaintiff  fonrteeii  years  of  age  at 
time  of  accident.  —  )Mi  infant  of  the  age  of 
fourteen  years  is  presumed  to  have  sufficient 
capacity  to  be  sensible  of  danger  and  to  have 
power  to  avoid  it,  and  this  presumption  will 
stand  until  rebuttal  by  clear  proof  of  the 
absence  of  such  discretion  as  is  usual  with 
infants  of  that  age.  If  evidence  in  rebuttal 
of  such  presumption  is  offered,  its  weight  and 
value  are  for  the  jury  to  estimate.  Baker  t'. 
Seaboard  Air  Line  R.  Co.  (^-Car.),  17-351. 

Plaintiff  seventeen  years  of  age  at 
time  of  accident.  —  In  an  action  for  dam- 
ages for  personal  injuries  where  t'here  is  no 
evidence  that  the  plaintiff  was  lesaVble  than 
an  ordinary  person  to  look  out  for  hisV^safety, 
except  the  fact  that  he  was  seventeen  years 
of  age  at  the  time  of  the  accident,  it  is  ei-ror 
to  instruct  the  jury  that  the  age  and  experi- 
ence of  the  plaintiff  are  proper  matters  to 
be  considered  in  determining  whether  he  was 
guilty  of  contributory  negligence.  Doggett  v. 
Chicago,  etc.,  R.  Co.   (Iowa),  13-588. 

d.  Attempt  to  save  life  or  property. 

Attempt   to   save   human  life.   —  The 

rule  stated  as  to  the  care  required  of  a  person 
in  attempting  to  save  human  life.  Mobile, 
etc.,  R.  Co.  V.  Ridley  (Tenn.),  4-925. 


Evidence  held  sufficient  to  justify  a  verdict 
for  the  plaintiff  in  an  action  for  death  by 
wrongful  act,  the  death  having  been  incurred 
in  an  attempt  to  save  human  life.  Mobile, 
etc.,  R.  Co.  V.  Ridley  (Tenn.),  4-925. 

When  rnle  does  not  apply.  —  The 
rule  that  going  into  a  place  of  danger  in  an 
attempt  to  save  human  life  is  not  contribu- 
tory negligence  is  applicable  only  where  the 
party  to  be  rescued  is  at  the  time  in  imminent 
danger  caused  by  the  negligence  of  the  de- 
fendant, and  therefore  it  does  not  apply  where 
a,  woman  is  struck  by  a  passing  freight  train 
while  she  is  standing  on  the  railroad  track  in 
front  of  the  train,  waving  to  the  engineer  to 
stop,  in  order  to  prevent  an  accident  to  her 
mother  who,  knowing  that  the  train  is  ap- 
proaching, is  walking  towards  the  track  with 
the  evident  purpose  of  crossing  it,  and  who, 
without  looking  to  see  how  near  the  train  is, 
steps  on  the  track  immediately  in  front  of 
the  locomotive  and  is  killed.  Wright  v.  At- 
lantic Coast  Line  R.  Co.  (Va.),  19-439. 

Attempt  to  save  property.  —  Where 
an  employer's  property  is  set  on  fire  by  the 
negligence  of  another,  and  an  employee  in 
attempting  to  extinguish  the  fire  is  burned 
to  death,  there  can  be  no  recovery  from  the 
party  by  whose  negligence  the  fire  was  started, 
unless  the  employee  acts  with  such  care  and 
caution  as  a  reasonably  prudent  man  would 
exercise.  Pegram  v.  Seaboard  Air  Line  Ry. 
(N.  Car.),  4-214. 

In  an  action  for  damages  brought  by  the 
administrator  of  an  employee  burned  to  death 
while  attempting  to  rescue  the  master's  prop- 
erty, a  charge  by  the  court  that  the  only 
limitation  of  the  rule  that  an  employee  or 
servant  or  other  person  may  incur  risk  to 
save  property  is  that  one  must  not  recklessly 
expose  himself  to  danger,  is  erroneous  as  im- 
plying that  any  conduct  falling  short  of 
recklessness  would  not  bar  recovery.  Pegram 
V.  Seaboard  Air  Line  Ry.  (N.  Car.),  4-214. 

e.  Imputable  contributory  negligence. 
(1)  Negligence  of  parent. 

In  general.  —  In  an  action  by  an  infant  of 
tender  years,  in  its  own  right,  for  personal  in- 
juries arising  from  the  negligence  of  a  rail- 
way company,  the  fault  or  negligence  of  its 
mother  or  a  third  party,  if  any,  contributing 
to  such  injury  cannot  be  imputed  to  the  child. 
Atchison,  etc.,  R.  Co.  v.  Calhoun  (Okla.), 
11-681. 

The  contributory  negligence  of  parents  in 
permitting  a  child,  four  years  and  one  month 
old,  to  go  without  a  caretaker  upon  the  streets 
of  a  city  upon  which  electric  cars  are  operated 
cannot  be  imputed  to  the  child  in  an  action 
by  him  to  recover  damages  fdr  personal  in- 
juries sustained  by  him  in  consequence  of  the 
negligent  operation  of  the  electric  car.  Jack- 
onville  Electric  Co.  v.  Adams  (Fla.),  7-241. 

Distinction  betvreen  actions  by  child 
and  parent.  —  In  an  action  by  a  child  of 
tender  years  to  recover  damages  for  personal 
injuries,  the  contributory  negligence  of  his 
parent  will  not  be  imputed  to  him.  The  negli- 
gence of  the  parent  will  bar  an  action  by  him 
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for  loss  of  services  but  will  not  bar  an  action 
by  the  child.  Mattson  i-.  Minnesota,  etc.,  E. 
Co.  (Minn.),  5-498. 

Negligence  of  a  parent  cannot  be  imputed 
to  a  child  to  support  a  plea  of  contributory- 
negligence  when  the  action  is  for  the  benefit 
of  the  child,  but  the  rule  is  different  when  the 
action  is  by  the  parent  or  the  parent  is  the 
real  beneficiary  of  the  action.  Davis  V.  Sea- 
board Air  Line  Ey.  (N.  Car.),  1-214. 

(2)   Negligence  of  driver  of  vehicle. 

Impatability  to  person  riding  by 
invitation.  —  Where  a  person  is  riding  with 
another  as  the  latter's  guest  or  companion, 
and  is  injured  by  the  negligence  of  the  thircj 
person,  the  contributory  negligence  of  the 
driver  is  not  imputable  to  the  injured  person 
unless  the  latter  is  in  a  position  to  exercise 
authority  or  control  over  the  driver,  or  fails 
to  exercise  due  care  under  the  particular 
circumstances  to  protect  himself.  Colorado 
etc.,  R.  Co.  V.  Thomas  (Colo.),  3-70O. 

An  adult  who,  while  riding  in  a  vehicle 
as  a  guest  of  the  driver,  is  injured  through 
the  negligence  of  a  third  person,  is  entitled 
to  recover  damages  from  such  third  person 
if,  in  entering  and  continuing  in  the  vehicle, 
he  acted  with  reasonable  caution,  and  had 
no  ground  to  suspect  incompetency  and  no 
cause  to  anticipate  negligence  on  the  part 
of  the  driver,  and  if  the  impending  danger, 
although  in  part  produced  by  the  driver, 
was  so  sudden  or  was  of  such  character  as 
not  to  permit  or  require  the  guest  to  do  any 
act  for  his  own  protection.  Shultz  v.  Old 
Colony  St.  E.  Co.  (Mass.),  9^402. 

When  an  adult,  possessing  all  his  faculties 
and  personally  in  the  exercise  of  that  degree 
of  care  which  common  prudence  requires 
under  all  the  attending  circumstances,  is  in- 
jured through  the  negligence  of  a  third  per- 
son and  the  concurring  negligence  of  the 
person  with  whom  the  adult  is  riding  as  a 
guest  or  companion,  and  the  relation  of  mas- 
ter and  servant,  or  principal  and  agent,  or 
mutual  responsibility  in  a  common  enter- 
prise, does  not  in  fact  exist  between  the 
driver  and  the  guest,  the  guest  being  at  the 
time  in  no  position  to  exercise  authority  or 
control  over  the  driver,  the  negligence  of 
the  driver  is  not  imputable  to  the  guest, 
but  the  latter  is  entitled  to  recover  damages 
from  the  third  person  whose  negligence 
causes  his  injuries.  Shultz  v.  Old  Colony 
St.  E.  Co.  (Mass.),  9-402. 

Duties  of  person  riding  by  invita- 
tion. —  Where  an  adult  accepts  an  invita- 
tion to  ride  in  a  vehicle  as  a  guest  of  the 
driver,  the  degree  of  care  he  should  exercise 
in  accepting  the  invitation  to  ride,  or  in 
observing  and  calling  to  the  attention  of 
the  driver  perils  unnoticed  by  the  latter, 
depends  upon  the  circumstances  existing  at 
the  time.  Shultz  v.  Old  Colony  St.  R.  Co. 
(Mass.),  9-402. 

An  adult  who.  while  riding  in  a  vehicle 
as  a  guest  of  the  driver,  has  sustained  per- 
sonal injuries  through  the  negligence  of  a 
third  person  and  the  concurring  negligence 
of  the  driver,  is  not  entitled  to  recover  dam- 


ages from  the  third  person  if,  in  the  exercise 
of  common  prudence,  he  ought  to  have  given 
some  warning  to  the  driver  of  carelessness 
on  the  part  of  the  latter  which  he  observed 
or  might  have  observed  in  exercising  due 
care  for  his  own  safety,  or  if  he  negligently 
abandoned  the  exercise  of  his  own  faculties 
and  trusted  entirely  to  the  vigilance  and 
care  of  the  driver.  Shultz  v.  Old  Colony  St. 
E.  Co.    (Mass.),  9-402. 

The  primary  duty  of  caring  for  the  safety 
of  a  vehicle  and  its  passengers  rests  upon 
the  driver,  and  unless  the  danger  ia  obvious 
or  is  known  to  the  passenger,  the  latter  may 
rely  upon  the  assumption  that  the  driver 
will  exercise  proper  care  and  caution  in 
approaching  a  place  of  danger.  But  if  the 
passenger  knows  that  the  driver  is  incom- 
petent or  careless,  or  sees  that  the  driver  is 
not  aware  of  the  danger  and  is  not  taking 
proper  precautions,  it  is  his  duty  to  notify 
him  of  the  danger;  and  a  failure  to  do  so 
is  negligence.  Cotton  v.  Willmar,  etc.,  R. 
Co.   (Minn.),  9-935. 

Driver  of  livery  team.  —  Where  a  per- 
son employs  a  livery  team  with  a  driver  to 
carry  him  to  a  specfied  place,  the  relation 
of  master  and  servant  does  not  exist  between 
the  passenger  and  the  driver.  They  are  not 
engaged  in  a  common  employment  or  a  joint 
enterprise,  and  the  negligence  of  the  driver, 
in  driving  upon  a  railway  track  without 
taking  proper  precautions  to  ascertain  the 
approach  of  a  train,  is  not  imputable  to  the 
passenger.  The  latter,  however,  is  respons- 
ible for  his  own  personal  negligence.  Cot- 
ton V.  Willmar.  etc.,  R.  Co.    (Minn.),  9-935. 

ChanfFeur  driving  automobile.  —  The 
negligence  of  the  chauffeur  driving  an  auto- 
mobile is  not  imputable  to  a  person  riding 
in  the  automobile,  but  having  no  control 
over  it.  Dale  v.  Denver  City  Tramway  Co. 
(U.  S.),  19-1223. 

Driver  of  hose  cart.  —  A  fireman  who 
rides  to  a  fire  on  a  hose  carriage  with  the 
knowledge  that  the  driver  will  not  stop  be- 
fore crossing  a  railroad  track  assumes  the 
risk  of  being  injured  by  a  railroad  train  as 
a  consequence  of  the  driver's  negligent  fail- 
ure to  stop.  Thompson  v.  Pennsylvania  R. 
Co.   (Pa.),  7-351. 

(3)   Negligence  of  locomotive  engineer. 

Iinputability     to     conductor.     —    The 

contributory  negligence  of  a  locomotive  en- 
gineer is  not  imputable  to  the  conductor  of 
his  train  who  is  killed  in  consequence  of 
such  negligence,  unless  the  negligent  act  is 
done  at  the  direction  or  with  the  assent  of 
the  conductor.  St.  Louis,  etc.,  R.  Co.  v. 
McFall    (Ark.),  5-161. 

8.  Assumption  of  Risk. 

If  with  a  clear  chance  to  avoid  the  conse- 
quences of  the  defendant's  negligence,  the 
plaintiff  voluntarily  assumes  the  risk  oc- 
casioned thereby,  such  conduct  is  not  merely 
contributory  negligence,  but  a  failure  to 
avoid  danger,  defeating  the  right  to  recov- 
ery. Simmons  v.  Seaboard  Air  Line  By. 
(Ga.),  1-777. 
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9.  Comparative  Negligence. 

In  Illinois.  —  The  doctrine  of  conapara- 
tive  negligence  is  abolished  in  Illinois  and 
no  distinction  can  be  based  on  the  different 
degrees  of  negligence  except  where  the  latter 
is  wilful  or  intentional.  Chicago,  etc.,  E. 
Co.  c.  Hamler   (111.),  3-42. 

In  Iionii^iana.  —  The  doctrine  of  coin- 
parative  negligence  is  not  recognized  m 
Louisiana,  Belle  Alliance  Co.  v.  Texas,  etc., 
R.  Co.   (La.),  19-1143. 

In  Michigan.  —  In  instructing  a  jury  on 
the  law  of  gross  negligence,  it  is  error  to 
use  the  terms  "  wanton,"  "  wilful,"  apd 
"  reckless  "  without  defining  them,  since  the 
jury  may  consider  them  as  words  of  empha- 
sis, which,  when  so  understood,  give  the 
charge  the  effect  of  defining  the  doctrine  of 
comparative  negligence,  which  does  not  pb- 
tain  in  Michigan.  Buxton  v.  Ainsworth 
(Mich.),  5-146. 

10.   PEOVINCE  of   CotlET  AND  JlIBY. 

a.  On  questions  of  negligence. 

Wlien  question  of  negligence  is  for 
jury.  —  Negligence  in  a  particular  case  is 
for  the  jury  to  determine,  where  the  facts 
are  undisputed  and  different  minds  might 
honestly  draw  different  conclusions  there- 
from as  to  whether  reasonable  care  was 
exercised.  Williams  v.  Sleepy  Hollow  Min- 
ing Co.  (Colo.),  11-111. 

In  negligence  eases  where  there  is  a  doubt 
as  to  the  inference  to  be  drawn  from  the 
facts,  or  where  the  measure  of  duty  is  or- 
dinary and  reasonable  care,  and  the  degree 
of  care  varies  with  the  circumstances,  the 
question  of  negligence  is  necessarily  for  the 
jury.  Lebner  v.  Pittsburg  R.  Co.  (Pa.), 
16-83. 

In  an  action  for  negligence,  where  there  is 
room  for  an  honest  difference  of  opinion 
among  intelligent  men  as  to  whether  the 
conduct  of  the  defendant,  as  shown  by  the 
evidence,  was  that  of  an  ordinarily  prudent 
man,  in  view  of  all  the  facts  and  circum- 
stances surrounding  him,  the  question  of 
negligence  is  for  the  jury,  even  though  the 
.  facts  are  undisputed.  Long  v.  Louisville, 
etc.,  R.  Co.   (Ky.),  16-673. 

When  question  of  negligence  is  for 
court.  —  The  question  of  negligence  is  gen- 
erally for  the  jury,  and  it  is  only  where  the 
evidence  is  without  material  conflict,  and  is 
such  that  all  reasonable  men  must  draw  the 
same  conclusion  from  it,  that  the  question  is 
one  for  the  court.  O'Connor  v.  Armour 
Packing  Co.   (U.  S.),  14-66. 

When  the  standard  of  negligence  is  not 
prescribed,  and  there  is  a  combination  of 
facts  and  circumstances  relied  upon  to  show 
negligence  the  question  becomes  one  of  law 
only  when  those  facts  or  circumstances  are 
so  decisive  one  way  or  the  other  as  to  leave 
no  reasonable  doubt  about  it,  and  no  room 
for  opposing  inferences.  Howrigan  v.  Bak- 
ersfield  (Vt.).  n-282. 

On  conflicting  evidence.  —  In  an  action 
for  personal  injuries,  where  the  evidence  is 
conflicting,  the  question  of  negligence  is  one 


for     submission     to     the     jury.     O'Neill     r. 
James    (Mich.),  5-177. 

Question  whether  accident  could 
have  heen  anticipated.  —  The  question 
whether  such  an  accident  could  have  been 
anticipated  by  the  defendant  is  properly 
submitted  to  the  jury.  Gascoigne  v.  Metro- 
politan West  Side  El.  R.  Co.   (111.),  16-115. 

b.  On  questions  of  contributory  negligence. 

General  rule.  —  The  question  of  contri- 
butory negligence  is  generally  one  of  fact 
and  not  of  law,  and  should  not  be  decided 
by  the  court,  unless  the  facts  admitted  be 
such  that  reasonable  minds  gould  not  differ 
as  to  the  negligent  conduct  of  the  plaintiff. 
Cummings  v.  Wichita  R.,  etc.,  Co.  (Kan.), 
1-708. 

Where  the  determination  of  the  question 
of  contributory  negligence  depends  upon  the 
inferences  which  may  be  drawn  from  facts 
and  circumstances  of  a  character  that  dif- 
ferent minds  may  honestly  draw  different 
conclusions  therefrom,  the  question  is  prop- 
erly left  to  the  jury.  Vindicator  Consol. 
Gold  Min.  Co.  v.  Firstbrook  (Colo.),  10-1108. 

What  amounts  to  a  want  of  ordinary  care  on 
the  part  of  the  plaintiff  in  an  action  to  re- 
cover for  personal  injuries  is  to  be  determined 
in  each  case  by  the  facts  and  circumstances 
surrounding  it.  This  question  should  be 
submitted  to  the  jury,  unless  the  facts  ad- 
mitted or  established  leave  no  room  for 
doubt  that  he  failed  to  exercise  that  degree 
of  care  which  an  ordinary  prudent  person 
would  have  exercised  under  like  circum- 
stances for  his  own  safety.  Merchants  Ice, 
etc.,  Co.  V.  Bargholt    (Ky.),  16-965. 

When  a  question  of  law.  —  When  the 
facts  are  undisputed  and  the  inferences  or 
conclusions  therefrom  are  indisputable,  the 
question  of  contributory  negligence  is  one  of 
law  for  the  determination  of  the  court. 
Bridges  v.  Jackson  Electric  R.,  etc.,  Co. 
(Miss.),  4-662. 

In  an  action  to  recover  damages  for  a  per- 
sonal injury,  if  it  appears  clearly  from  the 
evidence  introduced  by  the  plaintiff,  after 
making  all  just  inferences  therefrom,  that  his 
contributory  negligence  was  a  proximate 
cause  of  tlie  injury,  the  trial  court  should 
instruct  the  jury  tliat  the  plaintiff  cannot 
recover,  though  the  defendant  introduces  no 
evidence  in  support  of  its  plea  of  contribu- 
tory negligence.  Bridges  v.  Jackson  Electric 
R.,  etc.,  Co.   (Miss.),  4-662. 

Effect  of  demurrer  to  plaintiff's  evi- 
dence. —  In  an  action  based  on  negligence, 
where  the  defendant  demurs  to  the  plaintiff's 
evidence,  the  demurrer  has  the  effect  of  with- 
drawing from  the  consideration  of  the  jury 
the  question  of  contributory  negligence. 
Southern  R.   Co.  v.  Patterson    (Va.),  8-440. 

Walking  into  open  elevator  shaft.  — 
It  is  not  negligence  as  a  matter  of  law  for 
a  person  to  walk  into  an  open  elevator  shaft 
where  he  looks  in  the  shaft  and  it  appears 
to  him  in  the  dim  light  that  there  is  a  floor 
inside  the  open  space  resembling  the  floor 
of  the  car.  Beal-Doyle  Dry  Goods  C6.  v. 
Carr  (Ark.),  14-^8. 
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In  an  action  for  injuries  received  by  the 
plaintiff  in  falling  down  an  elevator  shaft, 
an  instruction  which  declares  it  to  have  been 
the  duty  of  the  plaintiff,  as  a  matter  of  law, 
to  stop  and  see  if  the  elevator  wa8  in  posi- 
tion before  attempting  to  enter  it,  is  properly 
refused,  since  Under  such  circumstances  the 
plaintifiF  was  bound  only  to  exercise  Ordinary 
care  for  his  safety,  and  whether  it  was 
proper  or  necessary  for  him  to  stop  in  order 
to  do  90  is  a  question  for  the  jury.  Beal- 
Doyle  Dry  Goods  Co.  v.  Carr   (Ark.),  14-48. 

Injury  to  inrorkinaii  repairing  roof. 
—  In  an  action  by  a  workman  against  a 
city  for  damages  for  injuries  received  by 
him  while  engaged  in  repairing  the  roof  of 
a  building,  managed  and  maintained  by  the 
city  as  a  police  building,  the  question  of  the 
contributory  negligence  of  the  plaintiff  is 
held  to  be  for  the  jury  under  the  evidence. 
Wilcox  V.  Rochester  (N.  Y.),  13-759. 

Falling  of  child  into  conduit.  — 
Whether  the  plaintiff  and  her  child  in  an 
action  to  recover  damages  from  a  municipal 
corporation  for  the  drowning  of  the  child 
while  playing  in  a  conduit  used  as  part  of 
the  municipal  water  works  system,  were 
guilty  of  contributory  negligence  held  to  be 
a  question  for  the  determination  of  the  jury. 
Brown  V.  Salt  Lake  City  (Utah),  14-1004. 

11.    BUBDEN  OP  PkOOF. 

Principle   of  res   ipsa  loquitur.  —  It 

is  the  duty  of  the  owner  of  a  building  to 
take  reasonable  care  that  it  shall  not  fall 
and  injure  others;  and  therefore  the  mere 
fact  of  the  fall  of  a  building,  whereby  a 
person  lawfully  on  adjoining  premises  is  in- 
jilred,  raises  a  presumption  that  the  owner 
of  the  building  has  been  negligent,  the 
maxim  res  ipsa  loquitur  being  applicable  to 
such  case.     Earl  v.  Eeid   (Can.),  18-1. 

Where  the  plaintiff  was  injured  by  the 
collapse  of  the  defendant's  building  in  Con- 
s6quence  of  the  makiiig  Of  alterations  therein 
consisting  of  the  removal  of  a  supporting 
wall  and  the  substitution  of  iron  columns, 
and  no  evidence  to  explain  the  accident  is 
given  by  the  defendant,  it  will  be  presumed 
that  the  building  fell  by  reason  of  some  de- 
fect in  the  f'^n  "^  ^^^  alteration,  or  negli- 
gence in  niakiiig  it,  and  it  is  not  incumbent 
on  the  plaintiff  to  show  that  the  negligence 
was  that  found  by  the  jury.  Earl  v.  Reid 
(Can.),  18-1. 

Where  defendant  defaults.  —  In  an 
action  to  recover  damages  for  the  defend- 
ant's negligence,  the  effect  of  the  admission 
by  the  defendant  of  the  averments  of  the 
complaint  by  suffering  a  default  is  to  impose 
upon  it  the  burden  of  either  disproving  its 
alleged  negligence  or  proving  the  plaintift'a 
contributory  negligence.  Elwood  v.  Con- 
necticut R.,  etc.,  Co.    (Conn.),  1-779. 

Where,  in  an  action  to  recover  for  the  de- 
fendant's negligence,  the  defendant  defaults 
and  the  court  finds  the  facts  which  are  proved 
and  without  deciding  the  question  either  of 
negligence  or  confribufory  negligence  rules 
that  by  proof  of  these  facts  the  burden  placed 
upon  the  defendant  by   his  default  has  not 


been  sustained,  such  judgment  will  stand  un- 
less the  facts  show  as  a  matter  of  law  either 
that  the  defendant  was  not  negligent  or  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence. Blwood  V.  Connecticut  E.,  etc,  Co. 
(Conn.),  1-779. 

Wliere  complaint  shows  that  proxi' 
mate  cause  tras  plaintiff's  act.  —  Where 
the  complaint  in  an  action  by  a  passenger 
against  a  carrier  to  recover  damages  for  a 
personal  injury  Shows  that  the  proximate 
cause  thereof  was  the  plaintiff's  own  act,  the 
burden  is  upon  the  latter  to  prove  action- 
able negligence  on  the  part  of  the  defendant 
and  his  own  freedom  from  contributory  neg- 
ligence.   Taillon  e.  Mears  (Mont.),  1-613. 

12.  Evidence. 

Sufficiency.  —  Evidence  considered  and 
held  Sufficient  to  sustain  a  finding  of  negli- 
gence. Ploody  V.  Chicago,  etc.,  R.  Co. 
(Minn.),  18-274. 

Evidence  in  the  case  at  bar  examined  and 
held  sufficient  to  Sustain  the  general  verdict 
and  the  special  findings  of  the  jury.  Atch- 
ison, etc.,  R.  Co.  V.  Calhoun  (Okla.),  11-681. 

Evidence  reviewed,  in  an  action  by  a  licensee 
against  a  landowner  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff, 
and  held  suffieient  to  justify  the  jury  in  find- 
ing that  the  defendant  was  chargeable  with 
negligence  and  that  the  plaintiff  was  free 
from  contributory  negligence.  Boyd  v.  United 
States  Mortgage,  etc.,  Co.  (N".  Y.),  10-146. 

Evidence  reviewed,  in  an  action  to  recover 
damages  for  personal  injuries  sustained  by 
the  plaintiff  in  consequence  of  the  negligent 
manner  in  which  a  derrick  was  raised,  and 
held  sufficient  to  show  negligence  on  the  part 
of  the  defendant,  and  insufficient  to  Show,  as 
a  matter  of  law,  that  the  plaintiff  was  a 
mere  volunteer  or  licensee,  that  he  was  guilty 
of  negligence,  or  that  he  assumed  the  risk 
of  injury.  Pickwick  li.  MeCauliff  (Mass.), 
8-1041. 

Evidence  of  eustom  of  othet  persons. 
—  In  the  Case  of  a  doubtful  set,  the  evidence 
of  the  Ordinary  practice  and  of  the  usual  cus- 
tom, if  any,  Of  ordinarily  prudent  and  in- 
telligent persons  in  the  performance  under 
the  same  or  like  circumstances  of  the  same 
or  like  actS,  is  ordinarily  Competent  on  the 
issue  of  negligence  in  the  performance  or 
omission  of  the  act.  Chicago  Great  Western 
R.  Co.  V.  Minneapolis,  etc.,  R.  Co.  (U  S.), 
20-1200. 

Evidence  of  similar  dccul-^ences.  — 
In  an  action  against  a  barber  to  recover 
damages  for  causing  a  patron,  by  the  use  of 
infected  razors  or  other  appliances,  to  con- 
tract bather's  itch  or  ringworm,  the  plaintiff 
may,  for  the  purpose  of  showing  that  the  ap- 
pliances in  the  defendant's  shop  Were  not 
properly  cleansed,  prove  that  during  the  pre- 
vious months  two  other  persons  contracted  a 
similar  disease  at  the  defendant's  shop,  it 
being  evidence  of  negligence  for  a  barber  to 
use  unclean  razors  or  other  appliances. 
Hales  V.  Kerr   (fing.),  15-448. 

Fall  of  elevator  as  prima  facie  evi- 
dence of  negligence.—  The  fall  of  a  loadetj 
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passenger  elevator  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  person  charged 
with  the  duty  of  operating  the  ear.  Edwards 
r.  Manufacturers'  Bldg.  Co.   (E.  I.),  8-974. 

Effect  of  evidence  tending  to  show 
negligence.  —Where  there  is  evidence  tend- 
ing to  show  negligence,  which  has  been  prop- 
erly submitted  to  the  jury,  the  doctrine  of 
res  ipsa  loquitur  need  not  be  considered  by 
the  appellate  court.  Grascoigne  v.  Metropol- 
itan West  Side  El.  Co.    (111.),  16-115. 

13.-  Insteuctions  to  the  Jury. 

Meaning  of  terms  used.  —  In  an  action 
based  on  negligence  where  the  issue  of  "  or- 
dinary care "  or  of  "  reasonable  care "  is 
submitted  to  the  jury  for  their  determina- 
tion, the  trial  could  should,  when  requested 
in  proper  language,  tell  the  jury  what  is 
meant  by  those  terms.  Denver,  etc.,  R.  Co. 
V.  Norgate  (U.  S.),  5-448. 
'  In  an  action  to  recover  damages  for  an 
injury  caused  by  negligence,  where  the  trial 
judge,  after  using  the  words  "  reasonable  dili- 
gence "  and  "  reasonable  care ''  in  an  instruc- 
tion, gives  an  instruction  defining  "  ordinary 
care,"  he  should  tell  the  jury  that  reason- 
able diligence  or  reasonable  care  is  ordinary 
care.  Greene  v.  Louisville  E.  Co.  (Ky.),  7- 
1126. 

Definition  of  negligence  and  con- 
tributory negligence.  —  In  an  action  to 
recover  damages  for  an  injury  resulting 
from  the  negligent  operation  of  an  automo- 
bile, it  is  no  objection  to  an  instruction  de- 
fining what  constitutes  negligence  that  it  does 
not  define  what  constitutes  contributory  neg- 
ligence where  there  is  another  instruction 
covering  the  latter  question.  Mclntyre  f. 
Orner  (Ind.),  8-1087. 

Where  facts  constitute  negligence  or 
due  care.  —  Where,  under  the  rules  of  the 
law,  a  given  class  of  facts,  embodying  all  the 
controlling  facts  in  evidence  and  the  reason- 
able inferences  arising  therefrom,  constitutes 
either  negligence  or  due  care,  it  is  proper 
for  the  trial  judge  to  tell  the  jury  so  for 
their  guidance  in  returning  their  verdict. 
Mclntyre  v.  Orner   (Ind.),  8-1087. 

Instruction  ignoring  last  clear 
chance.  —  An  instruction  to  the  effect  that 
if  the  plaintiff's  intestate  saw  or  by  the  exer- 
cise of  ordinary  care  could  have  seen  and 
avoided  the  danger,  then  the  verdict  should 
be  for  the  defendant,  is  properly  refused  as 
ignoring  the  question  of  the  defendant's  neg- 
ligence after  discovering  the  peril  of  the 
intestate.  Yergy  v.  Helena  Light,  etc.,  Co. 
(Mont.),  18-1201. 

Instruction  stating  doctrine  of  con- 
tributory negligence.  —  In  an  action  to 
recover  damages  for  personal  injuries  caused 
by  the  defendant's  negligence,  an  instruction 
that  if  the  jury  shall  believe  from  the  evi- 
dence that  the  plaintiff's  intestate,  "  by  nee- 
ligence  on  his  part,  so  far  contributed  to  his 
injury  that,  but  for  such  negligence,  he  would 
not  have  been  injured,  the  law  is  for  the  de- 
fendant," states  the  dectrine  of  contributory 
negligence  and  not  that  of  comparative  neg- 
^igenc^,  ftfld  therefore  \n  not  objeotioflivWe, 


Kentucky,  etc.,  R.  Co.  v.  Sydnor  (Ky.),  7- 
1177. 

V^here  plaintiff  has  settled  for  ag- 
gravation of  Injuries.  —  In  an  action  to 
recover  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  by  reason  of  the  de- 
fendant's negligence,  where  it  appears  that 
the  plaintiff's  injuries  were  aggravated  by 
the  malpractice  of  his  attending  physician 
and  that  he  has  settled  his  claim  against  the 
physician  for  malpractice,  the  defendant  can- 
not complain  of  an  instruction  which  tells 
the  jury  that  "  the  plaintiff  having  settled 
with  his  attending  physician  for  alleged  im- 
proper ti'eatment,  he  cannot  recover  of  the 
defendant  for  any  aggravation  of  damages 
caused  by  the  doctor's  improper  treatment;  " 
that  "  the  plaintiff  can  only  recover  such 
damages  as  actually  and  proximately  re- 
sulted from  the  defendant's  negligence  aside 
from  any  aggravation  of  damages  caused  by 
the  negligence  of  the  attending  physician ;  " 
and  that  "  for  any  condition  from  which  the 
plaintiff  is  now  suffering  and  which  is  to  he 
referred  to  improper  treatment  by  his  at- 
tending physician,  he  has  received  satisfac- 
tion and  he  cannot  recover  of  this  defendant 
therefor."  Viou  v.  Brooks-Scanlon  Lumber 
Co.   (Minn.),  9-3 18. 

Assuming  negligence  of  plaintiff.  — 
In  an  action  to  recover  damages  for  per- 
sonal injuries  received  by  falling  into  an 
elevator  pit  in  the  basement  of  a  building,  an 
instruction  which  tells  the  jury,  in  substance, 
that  if  they  believe  that  at  the  time  of  the 
injury  the  basement  was  sufficiently  light  to 
enable  a  person  with  average  eyesight  easily 
to  see  the  pit  into  which  the  plaintiff  fell,  and 
if  they  further  believe  that  had  the  plaintiff 
been  in  the  exercise  of  ordinary  care  he  would 
have  detected  the  depression  and  would  have 
avoided  falling,  their  verdict  must  be  for  the 
defendant,  is  erroneous,  since  it  assumes  that 
the  plaintiff  did  not  exercise  ordinary  care  to 
avoid  falling  into  the  pit,  and  is  tantamount 
to  a  direction  to  find  for  the  defendant. 
Glaser  v.  Rothschild  (Mo.),  17-576. 

14.  Pleading. 

Complaint.  —  The  complaint  in  an  action 
for  negligence  must  disclose  the  essential  ele- 
ments of  the  actionable  negligence  and  the 
evidence  must  support  them.  Means  v. 
Southern  Cal.  R.  Co.   (Cal.),  1-206. 

A  complaint  for  negligence  against  a  rail- 
road company  must  show  by  proper  aver- 
ments a  violation  of  duty  owing  to  the  plain- 
tiff by  the  company,  or  by  some  one  for  whose 
particular  acts  the  company  Is  responsible, 
and  must  distinctly  set  forth  the  facts 
claimed  to  create  the  duty  that  has  been  vio- 
lated, so  that  the  court  may  determine  as  a 
matter  of  law  the  existence  or  nonexistence 
of  the  duty.  Chicago,  etc.,  R.  Co.  v.  Barker 
(Ind.),  14-375. 

A  complaint  in  an  action  to  recover  dam- 
ages for  negligence  must  state  the  act  of  neg- 
ligence complained  of,  and  the  plaintiff  must 
recover,  if  at  all,  upon  the  particular  act  of 
negligence  stated  in  the  complaint.  Hall  v, 
No,rtherfl  Pacific  E,  Co,  (N,  Cak,).  U-^SdQ, 
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Demurrer.  —  A  demurrer  Is  not  the  proper 
method  for  eliminating  Improper  items  or 
special  acts  of  alleged  negligence,  the  declara- 
tion otherwise  stating  a  cause  of  action. 
Western  Union  Tel.  Co.  v.  Wells  (Fla.),  7- 
531. 

Coiistmoi''>n  of  aUegations  of  an- 
swer. —  An  -niegation  of  an  answer  in  an 
action  broughi  by  the  father  of  an  infant  as 
administrator  charging  the  "  plaintiff  "  with 
contributory  negligence  should  be  construed 
to  charge  contributory  negligence  on  the  part 
of  the  father.  Davis  v.  Seaboard  Air  Line 
Ey.   (N.  Car.),  1-214. 

Necessity  of  pleading  contributory 
negligence,  —  Although  a  defendant  cannot 
show  affirmatively  that  there  was  contribu- 
tory negligence  without  having  pleaded  such 
negligence  as  a  defense,  yet  where  contrib- 
utory negligence,  such  as  precludes  a  re- 
covery, appears  from  the  evidence  produced 
by  the  plaintiff,  the  defendant  may  avail  him- 
self thereof  by  demurring  to  the  evidence. 
Sissel  V.  St.  Louis,  etc.,  R.  Co.  (Mo.),  15- 
429. 

Variance.  —  Where  several  acts  of  neg- 
ligence are  sufiBciently  alleged  in  a  complaint, 
a  recovery  upon  the  trial  will  be  justified  if  it 
is  proved  that  the  injury  complained  of  was 
the  result  of  one  or  more  of  said  acts  of 
negligence.  Ft.  Wayne,  etc..  Traction  Co.  v. 
Crosbie   (Ind.),  14-117. 

Under  a  declaration  alleging  gross  and 
wanton  negligence  the  plaintiff  may  recover 
upon  proof  of  ordinary  negligence.  Groton 
V.  Harmon   (Mich.),  15-461. 

Where  in  an  action  for  damages  for  per- 
sonal injuries  brought  against  a  city  and  a 
bridge  tender  in  its  employ  it  is  averred  that 
the  latter's  negligence  caused  the  injuries, 
and  before  the  trial  the  plaintiff  dismisses 
the  case  as  against  the  bridge  tender,  the 
declaration  thereafter  charging  the  city  with 
the  negligent  acts  which  caused  the  injuries, 
there  is  no  variance  between  the  allegations 
and  the  proof  if  it  appears  that  at  the  time 
of  the  accident  the  bridge  was  operated  by 
two  of  the  bridge  tender's  employees  who,  to 
the  knowledge  of  the  city,  were  in  control  of 
the  bridge.  Gathman  r.  Chicago  (111.),  15- 
830. 

15.  Vebdict  oe  Findings. 

Finding  negativing  negligence.  —  In 

an  action  for  damages  for  the  death  of  the 
plaintiff's  cows  resulting  from  eating  cotton- 
seed hulls  and  meal  with  which  nails,  pieces 
of  wire,  and  other  foreign  substances  had 
become  mixed  in  the  mill  during  or  after 
the  process  of  manufacture,  a  special  finding 
that  the  foreign  matter  got  into  the  hulls 
and  meal  by  accident  negatives  a  claim  for 
damages  on  the  ground  of  negligence.  Na- 
tional Cotton  Oil  Co.  V.  Young  (Ark.),  4- 
1123. 


NEGOTIABLE  INSTBITBtENTS. 

Sea  Bills  and  Notes;  Checks. 
Bills  of  lading,  see  Cabpjebs,  4  c. 
WftwWs?  receipts,  sef  Y^AjiEHoysBS,  8, 


NEGOTIATIONS. 

Preliminary  negotiations  as  influencing  con- 
struction of   contracts,   see   Contbacts, 


NEGROES. 

Charging  white  person  to  be  a  negro  as  libel- 
ous, see  Libel  and  Slandeb,  2  g. 

Effect  of  litigation  between  white  persons 
and  negroes,  see  Constitutional  Law, 
10. 

"  Improper  and  disreputable  characters," 
within  covenant  against  subletting,  see 
Landlobd  and  Tenant,  5  b. 

Marriage  between  negroes  and  white  persons, 
see  Miscegenation. 

Race  prejudice  as  evidence  of  bias,  see  Juby, 
5  b. 

Right  to  have  negroes  on  jury,  see  JtiBT,  4  c. 

Separation  of  white  and  colored  passengers, 
see  Cabbiees,  6    (b). 

Separation  of  white  and  colored  races  in  pub- 
lic schools,  see  Schools,  4  a. 


NEW  ACTIONS. 

See  Limitation  of  Actions,  4  b  (2). 

NEWLY  DISCOVERED  EVIDENCE. 

Ground  for  new  trial,  see  New  Tbial,  2. 

NEW   MATTER. 

Averments  of  new  matter  in  answer,  see 
Pleading,  4  a  (2). 

Reply  to  new  matter  in  answer,  see  Plead- 
ing, 8. 

NEW  PARTIES. 

See  Pabties  to  Actions,  2. 

NEW   PLEADINGS. 

Effect  of  filing  new  pleadings,  see  Plead- 
ing, 11  c. 

NEW  PRINCIPLES. 

Right  to  relief  in  case  involving  new  prin- 
ciples, see  Actions,   1. 

NEWS  AGENTS. 

As  passengers,  see  Cabbiebs,  6  d  (12). 

NEWSPAPERS. 

Advertisements  for  bids  for  public  work,  ace 
MvmgiPAl,  CqkpquattoijSj  7  cl, 
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Application    of    statute    prohibiting    obscene 

publications,  see  Obscenity. 
Contempt     by     newspaper     publication,     see 

Contempt,  1  b. 
Contract  to  purchase  editorial  comment,  see 

CONTBACTS,  4  h. 
Criminal    liability    for    advertising    obscene 

matter,  see  Obscenity. 
Enjoining   designation   of   official   newspaper, 

see  Injunctions,  2  d. 
Liability   of   editor   for   libelous   publication, 

see  Libel  and  Slander,  4  c. 
Newspaper   account  of  arrest   as   element   of 

damage     for     false    imprisonment,     see 

False  Imprisonment,  6. 
Newspaper   articles   as   false  i-epresentations, 

see  Fraud  and  Deceit,  4. 
Opinions  formed  by  jurors  by  reading  news- 
papers, see  Jury,  5  f. 
Publication  concerning  professional  character 

of  physician  or  clergyman  as  privilegedj 

see  Libel  and  Slander,  3  a.. 
Reading  of  newspapers  by  jurors,  see  Jury, 

7  d  (4). 
Title  of  comic  section  of  paper  as  subject  of 

trademark,     see     Trademarks,     Trade 

Names,  and  Unfair  Competition,  1. 
Validity  of  statute  prohibiting  publication  of 

details  of  execution  of   death  sentence, 

see  Constitutional  Law,  11. 

AVhat  is  a  newspaper.  —  An  eight-page 
publication,  eighteen  by  twcinty-thl-ee  incties 
in  size  and  haying  eight  columns  to  the  page, 
which  is  issued  fegiilarly  ever^  da^,  conlains 
telegraphic,  sporting,  political,  and  theatrical 
news,  together  with  advertisements,  and  an 
editorial  column,  dnd  of  Which  about  one 
thousand  copies  are  sold  daily  on  the  streets 
by  neWsbOJ'S,  ttiay  properly  be  l-'egarded  &s  a 
newspaper  in  the  popular  acceptance  of  the 
term,  although  it  has  no  regtiiar  subscription 
list,  and  notwithstanding  the  fact  that  it 
ordinarily  contains  some  news  which  has  ap- 
peared on  the  previous  day  in  another  paper 
issued  by  the  same  publishing  company. 
Times  Printing  Co.  v.  Star  Pub.  Co.  ( Wash. ) , 
16-414. 

Newspaper  of  general  circulation.  — 
A  newspaper  published  in  a  city  of  about 
275,000  inhabitants.  Which  has  a  daily  circu- 
lation of  about  one  thousand  copies,  sold  on 
the  Streets  by  newsboys,  but  which  has  no 
regular  subscription  list  and  no  citculation  in 
the  residence  districts  of  the  city,  and  which 
is  rarely  seen  in  business  houses  or  in  the 
offices  of  profeSsioBal  men,  cannot  be  con- 
sidered a  newspaper  of  general  circulation, 
Within  the  tilekiiilig  of  a  provision  in  the 
city  charter  reqiiiriflg  the  designation  of  a 
newspaper  of  general  circulation  as  the  official 
newspaper  of  the  city  for  the  printing  of  all 
municipal  legftl  hotices.  TihifeS  Printing  Co. 
V.   Star  Pub.   Co.    (Wash.),   16-414. 

Daily  newsjiaper.  —  A  newspaper  which 
is  printed  and  published  five  days  in  each 
week  h  a  daily  newspaper  within  the  mean- 
ing of  a  proviSlM  in  k  clf^  chftrter  requiring 
all  the  legal  advertisements  of  the  city  to 
be  published  in  a  daily  newspaper.  Faithaveti 
Pub.  Co.  V.  Bellinghara   (Wash.),  10-420, 


NEW   TBIAIi. 

1.  Power  of  Court,  1216. 

2.  Grounds  toR  New  Tbiax,  1217. 

a.  In  civil  cases,  1217. 

( 1 )  Newly  discovered  evidence, 

1217. 

(2)  Verdict  contrary  to  or  not 

sustained     by     evidence, 
1217. 

( 3 )  Miscellaneous  grounds,  1217. 

b.  In  criminal  cases,  1218. 

(1)  Power  of  court,  12l8. 

(2)  Newlv   discovered  evidence, 

1218. 

(3)  Miscellaneous  cases,  1219. 

3.  Motion  for  New  Trial,  1219. 

a.  Time  for,  1219. 

b.  Specification  of  errors,  1220. 

c.  Evidence   in    support   of   applica- 

tion, 1220. 

d.  Concurrent    appeal    and     motion 

for  new  trial,  1220. 

e.  Decision  of  court  on  motion,  1220, 

4.  Appeals,  1220. 

5.  Costs  and  Imposition  of  Tesms,  1221. 

See  EBEAOii  of  Promise  of  MABfeiAQE,  2  g; 

Criminal  Law,   8;    Thovee  and   Con- 
version, 5  g. 
Communications  between   dourt  and  jury  as 

ground  for  new  trial,  see  Jury,  7  b. 
Coercion  of   jury   as   ground  for  new   trial, 

see  Jury,  7  a. 
Disqualification  of  juror  as  gtound  for  new 

trial,  see  Jury,  2. 
Failure  to  admonish  jury  before  separation 

in  civil  ease,  see  Jury,  7  c. 
Grounds  for  new  trial  on  appeal,  see  Appeal 

and  Error,  16  c. 
Impeachment    of    vetdict    by    affidavit    of 

jurors,  see  Jury,  7  d   (2). 
Misconduct    of    jurors    as    ground    for   neW 

trial,  see  Jury,  7. 
Overruling  challenge   to  juror  as  ground  Of 

new  trial,  see  Jury,  6  e  (1). 
Power   of  judge   respecting  motion  for  new 

ttial     made     before     predecessor,     see 

JUDGES,   3  d. 

Probate  proceedings,  see  Wills,  7  m. 

Review  of  order  granting  or  refusing  new 
trial,  see  Appeal  and  Error,  12  a,  13, 
14  b, 

Right  to  new  trial  in  distress  proceedings, 
see  Landlord  and  Tenant,  6  o  (1). 

Validity  of  new  trial  after  appeal  in  crim- 
inal case,  see  Criminal  Law,  5  b. 

1.  Power  of  Court. 

Where  question  has  been  determined 
on  appeal.  —  A  trial  court  has  no  power  to 
set  Aside  a  verdict  for  the  plaintiff  on  the 
same  ground  on  which  it  formerly  directed 
a  verdict  for  the  defendant,  when  on  appeal 
from  its  former  ruling  the  directed  verdict 
for  th<»  defendant  was  set  aside  atid  the  evi- 
dence held  to  be  sufficient  to  go  to  the  jury. 
Hensley  v.  Davidson  Bros.  Co.    (la.),  l4-fi"2. 

Power  of  trial  court  to  act  on  itii 
own  motion,  —  The  power  of  a  trial  coutt 
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to  grant  a  new  trial  on  its  own  motion  should 
be  exercised  with  great  caution,  and  only  in 
aggravated  cases,  especially  where,  in  the 
same  case,  a  directed  verdict  has  been  re- 
versed on  appeal  and  the  evidence  held  to  be 
such  as  to  require  the  issues  to  be  submitted 
to  the  jury.  Hensley  v.  Davidson  Bros.  Co. 
(la.),   14-62. 

2.  Gbounds  fob  New  Tbial. 

a.  In  civil  cases. 

(1)    Newly  discovered  evidence. 

Discretion  of  trial  court.  —  The  grant- 
ing of  a  new  trial  on  the  ground  of  newly 
discovered  evidence  is  largely  discretionary 
with  the  trial  court,  and  the  exercise  of  its 
discretion  will  not  be  disturbed  except  in  a 
case  of  manifest  abuse.  Linforth  v.  San 
Francisco  Gas,  etc.,,  Co.    (Cal.),   19-1230. 

When  not  a  ground  tor  new  trial.  — 
A  refusal  to  grant  a  new  trial  in  a  pro- 
ceeding to  probate  a  will,  applied  for  on  the 
ground  of  newly  discovered  evidence,  held 
not  to  be  an  abuse  of  discretion,  there  not  be- 
ing a  sufficient  showing  of  reasonable  dili- 
gence to  discover  the  evidence,  and  the  newly 
discovered  evidence  not  being  such  as  neces- 
sarily to  require  a  different  verdict.  In  re 
Colbert    (Mont.),  3-952. 

A  trial  court  does  not  abuse  its  sound  dis- 
cretion in  denying  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
where  such  evidence  is  of  slight  value  or  is 
inadmissible,  or  where  there  has  been  a  lack 
of  diligence  in  securing  the  same.  Estate  of 
Dolbeer    (Cal.),   15-207. 

In  action  involving  disputed  bound- 
ary. —  A  new  trial  on  the  ground  of  newly 
discovered  evidence  should  be  granted  in  a 
case  involving  a  disputed  boundary  to  land 
where  the  moving  party  shows  that  the  gov- 
ernment surveyor  who  made  the  original  sur- 
vey was  absent  at  the  time  of  the  trial  but 
has  since  returned,  and  that  he  will  testify 
that  the  line  was  as  claimed  by  the  moving 
party,  such  testimony  not  being  merely  cu- 
mulative or  going  only  to  discredit  or  im- 
peach a  witness.  Kellogg  v.  Finn  (S.  Dak.), 
18-363. 

(2)   Verdict  contrary  to  or  not  sustained  by 
evidence. 

Discretion  of  trial  court.  —  It  is  with- 
in the  discretion  of  a  trial  judge  to  grant  a 
new  trial  if  he  is  of  opinion  that  the  verdict 
is  contrary  to  the  evidence,  and  the  exercise 
of  this  discretion  will  not  be  disturbed  on 
appeal,  in  the  absence  of  a  clear  showing  of 
abuse.     Godfrey   v.  Godfrey   (Wis.),  7-176. 

The  granting  of  a  new  trial  on  the  grounds 
of  insufficiency  of  the  evidence  is  addressed 
to  the  sound  legal  discretion  of  the  trial 
court,  and  unless  there  be  a  clear  abuse  of 
.=ueh  discretion  the  order  will  not  be  dis- 
turbed on  appeal.  Wolfe  v.  Ridley  (Idaho), 
20-39. 

When  a  trial  judge  is  satisfied  that  the 
verdict  is  against  the  weight  of  evidence  and 
that   substantial   justice   has   not   been   done 
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between  the  parties,  it  is  his  duty  to  grant 
a  new  trial,  and  for  a  refusal  to  perform  a 
clear  duty  in  this  regard  the  appellate  court 
will  reverse  tlie  judgment  for  an  abuse  of 
discretion.  Clark  v.  Great  Northern  R.  Co. 
(Wash.),  2-760. 

Verdict  in  part  contrary  to  evidence. 
—  The  order  of  a  trial  court  setting  aside  an 
entire  verdict  because  part  of  it  is  against 
the  evidence  is  not  rendered  erroneous  by 
the  fact  that  a  part  of  the  verdict  is  sup- 
ported by  the  evidence.  Dunning  v.  Crofutt 
(Conn.),  14-337. 

Effect  of  conflict  of  testimony. — Where 
a  trial  judge  is  convinced  that  a  verdict  is 
clearly  against  the  weight  of  the  evidence, 
it  is  his  duty  to  grant  a  new  trial  on  that 
ground  though  there  is  some  conflict  in  the 
testimony;  and  his  action  in  that  regard 
will  not  be  disturbed  on  appeal  in  the  ab- 
sence of  a  showing  of  an  abuse  of  discretion. 
Weisser  v.  Southern  Pacific  R.  Co.  (Cal.), 
7-636. 

Verdict  contrary  to  great  preponder- 
ance of  evidence.  —  A  new  trial  will  be 
granted  when  the  court  is  satisfied  that  the 
great  preponderance  of  the  evidence  was  con- 
trary to  the  finding  of  the  jury,  and  a  con- 
sideration of  all  the  circumstances  surround- 
ing the  transaction  and  which  throw  any 
light  upon  the  question  involved,  show  that 
the  improbability  of  the  defendant's  position 
is  so  great  that  the  court  is  forced  to  the 
conclusion  that  justice  requires  that  the  mo- 
tion should  be  granted.  Phillips  v.  Laughlin 
(Me.),  2-1. 

Immaterial  findings.  —  A  new  trial  will 
not  be  granted  because  of  the  insufSciency  of 
the  evidence  to  sustain  a  finding  that  is  im- 
material and  could  not  have  affected  the 
judgment.     Fagan  v.   Lentz    (Cal.),   20-221. 

(3)   Miscellaneous  grounds. 

Excessive   or   inadequate   damages.  — 

Whether  a  new  trial  upon  the  ground  of 
excessive  or  inadequate  damages  should  be 
granted  or  refused,  or  whether  the  verdict 
should  be  reduced  where  excessive,  rests  in 
the  sound  judicial  discretion  of  the  trial 
court,  in  reviewing  which  the  appellate  court 
will  be  guided  by  the  general  rules  appli- 
cable to  other  discretionary  orders.  Mohr  v. 
Williams    (Minn.),  5-303. 

Mistake  in  verdict.  —  It  is  within  the 
discretion  of  the  trial  court  to  grant  a  new 
trial  upon  reasonable  terras  when  it  is  es- 
tablished by  the  affidavits  of  the  jurors  that, 
through  mistake,  the  writing  filed  as  the 
verdict  does  not  correctly  express  the  verdict 
actually  agreed  upon.  Wolfgram  v.  Schoepke 
(Wis.),  3-398. 

Refusal  to  require  complaint  to  be 
made  more  certain.  —  A  trial  court's  re- 
fusal to  require  a  complaint  to  be  made  more 
certain  is  not  a  reason  for  which  a  new  trial 
may  be  granted.  Knickerbocker  Ice  Co.  v. 
Gray  (Ind.),  6-607. 

Failure  to  furnish  bill  of  particu- 
lars. —  A  refusal  to  dismiss  a  ease  because 
of  the  failure  of  the  plaintifT  to  attach  a 
bill  of  psirticulara  does  not  affqrd  ground  for 
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the  grant  of  a  new  trial.  Simpson  (:.  Wicker 
(Ga.),  1-542. 

Withdrairal  of  appearance  and  an- 
swer by  counsel.  —  On  a  petition  by  the  de- 
fendant for  a  new  trial  after  judgment 
against  him  in  an  action  for  damages  for 
selling  intoxicants  to  a  minor,  where  the 
evidence  warrants  a  finding  that  the  defend- 
ant had  made  the  sales,  so  that  the  plaintiff 
was  entitled  to  the  damages  sustained  there- 
by, the  defendant  has  no  right  to  a  new  trial 
because  his  attorney  withdrew  his  appear- 
ance and  answer,  it  being  presumed,  in  the 
absence  of  a  contrary  showing,  that  the  dam- 
ages awarded  were  proper.  Kelly  D.  Cum- 
mens   (la.),  20-1283. 

Where  it  appears  on  petition  for  a  new 
trial,  after  judgment  against  the  petitioner 
in  a  damage  action  for  unlawfully  selling  in- 
toxicants, that  the  petitioner's  attorney  had 
secured  several  continuances,  and  that  all 
parties  understood  that  the  case  was  to  be 
tried  at  the  term  of  court  in  session;  that 
the  petitioner's  attorney  conferred  with  him 
about  taking  depositions  for  his  defense, 
which  the  petitioner  forbade,  and  refused  to 
go  to  the  courthouse  to  testify  for  himself; 
and  that  he  told  his  attorney  to  let  the 
plaintiff  have  judgment,  if  the  case  could 
not  be  further  postponed;  the  petitioner  is 
not  entitled  to  a  new  trial  because  his  at- 
torney thereafter  withdrew  his  appearance 
and  answer.  Kelly  v.  Cummens  (la.),  20- 
1283. 

Judgment  procured  on  perjured  tes- 
timony. —  That  a  judgment  was  procured 
through  false  testimony  is  not  of  itself 
ground  for  a  new  trial.  Kelly  v.  Cummens 
(la.),  20-1283. 

Misconduct  of  party.  —  Where  the  suc- 
cessful party  in  a  jury  ease  declares,  after 
the  verdict  has  been  rendered  in  his  favor, 
that  he  never  lost  a  jury  case  and  never  ex- 
pects to,  and  then  follows  up  the  jurors  and 
gives  each  of  them  five  dollars,  there  is  such 
misconduct  on  the  part  of  the  party  and  the 
jurors  as  requires  the  verdict  to  be  set  aside, 
especially  where  it  also  appears  that  the 
party  had  endeavored  to  strengthen  his  po- 
sition in  the  litigation  in  question  by  at- 
tempting to  bribe  a  public  officer.  Merritt 
V.  Bunting   (Va.),  12-954. 

b.  In  criminal  cases. 

(1)   Power  of  court. 

Derivation  of  power.  —  The  authority 
and  jurisdiction  of  the  District  Courts  to 
grant  new  trials  in  criminal  cases  are  de- 
rived from  the  statute,  to  which  resort  must 
be  had  in  determining  the  extent  of  their 
powers  regarding  the  subject.  Hubbard  v. 
State   (Neb.),  9-1034. 

The  provisions  of  the  Nebraska  statute  re- 
garding the  granting  of  new  trials  in  crim- 
inal eases  on  the  ground  of  newly  discovered 
evidence  are  the  exclusive  source  of  the  power 
of  the  District  Court  to  grant  such  new 
trials.     Hubbard  v.  State   (Neb.),  9-1034. 

Interference  by  a  court  of  equity.  — 
A  court  of  equity  will  not  interfere  for  the 


purpose  of  granting  a  new  trial  in  a  criminal 
case  on  the  ground  of  newly  discovered  evi- 
dence.   Hubbard  v.  State  (Neb.),  9-1034. 

(2)    Newly  discovered  evidence. 

What  must  appear  to  justify  new 
trial.  —  In  order  to  warrant  the  granting  of 
a  new  trial  on  the  ground  of  newly  diccov- 
ered  evidence,  it  must  appear  (1)  that  the 
evidence  is  such  as  will  probably  change  the 
result  if  a  new  trial  is  granted;  (2)  that  it 
has  been  discovered  since  the  trial;  (3)  that 
it  could  not  have  been  discovered  before  the 
trial     by     the     exercise    of     due     diligence; 

(4)  that   it   is   material   to   the   issue;   and 

(5)  that  it  is  not  merely  cumulative.  People 
V.  Williams   (111.),  17-313. 

Evidence  vrhicli  is  merely  cumulative. 

—  A  motion  for  a  new  trial  upon  the  ground 
of  newly  discovered  evidence  is  properly  over- 
ruled where  the  affidavit  in  support  thereof 
tenders  merely  cumulative  evidence,  and  falls 
to  show  diligence  to  obtain  it  prior  to  the 
trial.     State  v.  O'Brien   (Mont.),   10-1006. 

It  is  a  general  rule,  applicable  in  capital 
as  well  as  in  other  cases,  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  where  such  evidence 
would  be  cumulative  merely.  Hamblin  v. 
State  (Neb.),  16-569. 

Evidence  which  is  merely  impeach- 
ing. —  A  new  trial  should  not  be  granted 
upon  the  ground  of  newly  discovered  evidence 
which  is  merely  impeaching.  State  v.  Shel- 
trey   (Minn.),  10-245. 

In  a  prosecution  for  statutory  rape,  newly 
discovered  evidence  as  to  the  prosecuting 
witness's  associations  with  other  men  does 
not  entitle  the  defendant  to  a  new  trial, 
where  the  only  tendency  of  the  evidence  is  to 
impeach  the  prosecuting  witness.  State  ». 
Danforth   (N.  H.),  6-557. 

Due  diligence  must  be  shown.  —  On 
an  application  by  the  defendant  in  a  crim- 
inal case  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,  affidavits  exam- 
ined and  held  insufficient  to  show  proper  dili- 
gence on  the  part  of  the  moving  party  to 
obtain  the  evidence  on  the  trial.  People  v. 
Williams   (Til.),  17-313. 

Removal  of  incompetency  of  irltness. 

—  If  after  a  defendant  in  a  criminal  case  is 
tried  and  convicted,  his  codefendant  is  tried 
and  acquitted,  the  incompetency  of  the  lat- 
ter as  a  witness  being  thus  removed,  his  tes- 
timony constitutes  newly  discovered  evidence 
which  warrants  the  granting  of  a  new  trial 
to  the  convicted  defendant,  prpvided  such 
testimony  is  of  a  character  likely  to  change 
the  result.     Gill  D.  State   (Tex.),  17-1164. 

Credibility  of  witness  whose  incom- 
petency is  removed.  —  Where  a  person 
convicted  of  a  crime  moves  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence, 
consisting  of  the  testimony  of  his  codefend- 
ant who  has  since  been  acquitted  and  thus 
become  a  competent  witness,  the  motion  can- 
not be  defeated  on  the  ground  that  the  pro- 
posed witness  is  not  shown  to  be  a  man  of 
such  character  as  to  warrant  the  belief  that 
he  will  testify  truthfully,  and  that  the  jus- 
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tice  of  the  verdict  of  acquittal  in  his  favor 
is  doxibtful.  The  credibility  of  the  proposed 
witness  in  such  a  case  is  for  the  jury  on  the 
new  trial  and  cannot  be  determined  by  the 
court  on  the  motion.  Gill  o.  State  (Tex.), 
17-1164. 

Failure  to  shoiv  discovery  of  evidence 
since  trial.  —  A  motion  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence  is 
properly  overruled  where  the  accused  fails  to 
show  that  the  evidence  was  discovered  since 
the  trial  and  that  he  could  not  have  discov- 
ered it  before  the  trial  by  the  exercise  of  due 
diligence.     Enson  r.   State   (Fla.),   18-940. 

Pacts  foigotteu  at  time  of  trial.  — 
Facts  known  to  the  defendant  in  a  criminal 
case  before  his  trial,  but  which  he  claims  to 
have  forgotten  until  after  the  trial,  do  not 
constitute  nev.'ly  discovered  evidence  entitling 
him  to  a  new  trial.  People  i\  Williams 
(111.),  17-313. 

Affidavit  setting  forth  evidence  held 
sufficient.  —  On  a.  motion  for  a  new  trial  in 
a  criminal  case  on  the  ground  of  newly  dis- 
covered eridenee,  affidavit  of  proposed  wit- 
ness examined  and  held  to  make  out  a  case 
for  the  granting  of  the  motion,  on  tlie  ground 
that  the  testimony  of  such  witness  would  be 
likely  to  change  the  result.  Gill  v.  State 
(Tex.),  17-1164. 

Fo-wer  of  appellate  conrt.  —  An  appel- 
late court  will  not  grant  a  new  trial  in  a 
criminal  case  on  the  ground  of  newly  dis- 
covered evidence.  State  v.  Arthur  (N.  Car.), 
19-505. 

(3)    Miscellaneous  cases. 

Coercion  of  jury  by  jndge.  —  The  South 
Dakota  statute  authorizing  a  new  trial  in 
criminal  cases  "  when  the  verdict  has  been 
decided  by  lot,  or  by  any  means  other  than 
a  fair  expression  of  opinion  on  the  part  of 
the  jurors,"  includes  a  case  of  coercion  of 
the  jury  by  the  judge  in  telling  them  that 
he  will  keep  them  together  until  they  agree. 
State  V.  Place   (S.  Dak.),  11-1129. 

Frejndging  case  by  jnror.  —  No  error 
is  committed  in  denying  a  motion  for  a  new 
trial  based  on  four  affidavits  that  a  certain 
juror  prejudged  the  case  and  stated  that  he 
would  like  to  hang  the  accused,  where  such 
affidavits  are  controverted  by  the  affidavit  of 
the  juror  and  three  others,  and  the  affidavit 
of  a  fellow  juror  that  the  juror  in  question 
was  very  reluctant  to  affix  the  death  penalty 
and  that  his  reluctance  was  largely  instru- 
mental in  delaying  the  return  of  the  verdict 
for  about  eighteen  hours.  Elias  v.  Territory 
(Ariz.),   11-1153. 

Loss  or  destruction  of  record.  —  Inci- 
dental to  the  power  of  the  Wyoming  Su- 
preme Court,  in  aid  of  its  appellate  jurisdic- 
tion, to  compel  a  correct  record  to  be  sent 
up  or  a  bill  of  exceptions  to  be  settled,  is  the 
power  to  order  a  new  trial  where  the  record 
has  been  lost  or  destroyed;  and  where  it  ap- 
pears In  a  criminal  ease  that  solely  on  ac- 
count of  the  failure  of  the  official  stenogra- 
pher of  the  trial  court  to  furnish  upon  the 
request  a  complete  transcript  of  the  evidence, 
rulings,   and  exceptions  within   the  time  al- 


lowed for  presenting  a  bill  of  exceptions  for 
allowance,  the  accused  was  prevented  from 
presenting  with  his  bill  all  the  evidence  nec- 
essary to  present  his  exceptions  for  review, 
and  that  a  bill  containing  such  evidence 
as  was  available  was  presented  within  the 
time  allowed  and  was  accepted  by  the  trial 
judge,  as  a  hill  of  exceptions,  and  was  then 
delivered  to  said  stenographer  to  couiplets 
the  transcription  of  the  evidence,  and  that 
such  evidence  together  with  the  bill  has  buen 
lost  by  said  stenographer  through  no  fault 
of  the  accused  or  his  counsel  and  cannot  be 
reproduced  or  duplicated,  the  Supreme  Court 
w-ill  reverse  the  judgment  and  order  a  new 
trial.     Eichardson  v.  State   (Wyo.),  12-10-iS. 

Befusal  of  new  trial  because  jury 
read  neivspaper  comment  on  trial  as 
abuse  of  discretion.  —  The  trial  court  does 
not  abuse  its  discretion  in  refusing  to  grant 
a  motion  for  a  new  trial  in  a  capital  case  be- 
cause the  jviry,  being  allowed  to  separate, 
read  the  local  daily  newspapers  with  articles 
about  the  case,  while  the  trial  was  in  prog- 
ress.    Holt  V.  U.  S.   (U.  S.),  20-1138. 

Modification  of  order  refusing  ne^v 
trial.  —  If  it  appears  to  the  trial  court,  after 
overruling  a  motion  for  n  new  trial  or  a  mo- 
tion in  arrest  of  judgment,  that  there  was 
irregularity  in  obtaining  the  judgment,  it 
may,  of  its  own  motion,  modify  or  set  aside 
its  order  overruling  the  motion  for  a  new 
trial  or  the  motion  in  arrest  of  judgment. 
This  may  be  done  at  the  term  of  the  court  at 
which  the  order  was  made;  but  after  final 
judgmest  has  been  rendered,  and  the  term 
has  expired,  there  must  be  a  substantial  com- 
pliance with  the  statute,  to  give  the  court 
further  jurisdiction.  Johnson  v.  State 
(Okla.),  18-300. 

3.  Motion  fob  New   Trial. 
a,.  Time  for. 

After  sentence.  —  The  right  of  a  defend- 
ant to  make  a  motion  for  a  new  trial,  within 
the  time  provided  by  law,  is  not  forfeited  by 
the  fact  that  sentence  had  been  pronounced 
upon  the  defendant  prior  to  the  making  of 
such  motion.  Tillman  v.  State  (Fla.),  19- 
91. 

After  affirmance  of  judgment  on  ap- 
peal. —  It  is  no  bar  to  a  demand  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence that  an  appeal  has  been  taken  from 
the  judgment,  or  that  the  judgment  has  been 
collected  upon  execution  after  affirmance  on 
appeal.     Chambliss  v.  Hass    (Iowa),  3-16. 

At  subsequent  term.  —  The  District 
Court  possesses  no  inherent  or  common-law 
power  to  grant  new  trials  in  criminal  cases, 
on  the  ground  of  newly  discovered  evidence, 
at  a  subsequent  term  to  that  at  which  a  ver- 
dict of  guilty  was  found.  Hubbard  v.  State 
(Neb.),  9-1034. 

The  provisions  of  the  Nebraska  statute  au- 
thorizing the  granting  of  new  trials  in  civil 
actions  at  a  subsequent  term  to  that  at  which 
the  judgment  was  rendered  on  the  ground 
of  newly  discovered  evidence,  are  not  appli- 
cable to  the  granting  of  new  trials  in  crim- 
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iual    cases.    Hubbard    v.    State    (Neb.),    9- 
1034. 

b.  Specification   of    errors. 

Motion  for  nexr  trial  on  bill  of  ex- 
ceptions. —  A  motion  for  a  new  trial  on  a 
bill  of  exceptions  need  not  contain  the  speci- 
fication of  errors  required  in  a  motion  for  a 
new  trial  upon  a  statement  settled  under  the 
Montana  Code.  Bond  v.  Hurd  (Mont.),  3- 
566. 

Coercion  of  jnry  by  oonrt.  —  The  South 
Dakota  statute  (Rev.  Code  Crim.  Pro.,  §  430, 
subd.  4)  authorizes  a  new  trial  in  criminal 
cases  "  when  the  verdict  has  been  decided 
by  lot  or  by  any  means  other  than  a  fair  ex- 
pression of  opinion  on  the  part  of  the  jurors." 
Although  the  defendant  fails  to  designate 
ill  the  language  of  such  statute  his  ground  of 
objection  to  the  coercion  of  the  jury  by  the 
court,  a  specific  statement  of  the  objection- 
able means  by  which  the  verdict  was  secured, 
in  his  application  for  a  new  trial,  sufficiently 
presents  that  question  to  the  lower  and  ap- 
pellate courts.  State  v.  Place  (S.  Dak.), 
11-1129. 

Assignment  of  error  failing  to  dis- 
close contents  of  i^rriting.  —  A  ground 
of  a  motion  for  a  new  trial  which  assigns 
error  upon  the  admission  of  merely  desig- 
nated documentary  evidence,  without  disclos- 
ing the  contents  of  the  writing  admitted, 
cannot  be  considered.  Yates  v.  State  (Ga.), 
9-620. 


c.  Evidence   in   support  of  application. 

Support  by  afKdavits.  —  Applications 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  should  be  supported  by  affi- 
davits setting  up  all  the  necessary  facts,  as 
required  by  repeated  decisions  of  this  court. 
Thompson  v.  State    (Fla.),  19-116. 

Affidavits  not  made  by  iritnesses  re- 
lied on.  —  At  the  hearing  of  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  the  moving  party  ought  not  to  be 
allowed  to  prevail  unless  he  furnishes  the 
most  convincing  evidence  that  he  can  readily 
command,  but  affidavits  showing  the  exist- 
ence of  newly  discovered  evidence,  although 
not  made  by  the  witnesses  themselves  who 
would  give  the  testimony  if  the  new  trial 
were  granted,  are  admissible,  as  such  affi- 
davits are  addressed  only  to  the  question 
whether  there  is  such  newly  discovered  evi- 
dence. Sobel  V.  Boston  Elevated  R.  Co. 
(Mass.),  14-421. 

Affidavits  of  jurors  as  to  weigbt 
given  testimony  of  witness  not  sworn. 
—  On  motion  for  a  new  trial  in  a  criminal 
action  on  the  ground  that  the  witness  for  the 
government  was  permitted  to  testify  without 
having  been  sworn,  it  is  proper  for  the  courts 
to  refuse  to  consider  affidavits  of  the  jurors 
to  the  effect  that  the  testimony  of  the  wit- 
ness had  great  weight  in  securing  a  convic- 
tion, and  the  affidavit  of  one  juror  that  his 
vote  was  for  acquittal  and  that  the  only 
reason  that  he  agreed  to  find  a  verdict  of 


guilty  was  because  he  was  assured  by  the 
other  members  of  the  panel  that  the  defend- 
ants would  be  certain  to  get  a  new  trial 
because  the  witness  had  not  been  sworn. 
Langford  v.  United  States  (Ind.  Ter.),  4- 
1021. 

d.    Concurrent   appeal   and   motion   for  new 
trial. 

Effect  of  failure  to  stay  appellate 
proceedings.  —  The  failure  of  an  appellant 
to  apply  to  the  Appellate  Court  for  a  con- 
tinuance or  stay  in  the  appellate  proceedings 
pending  his  application  for  a  new  trial  on 
the  ground  of  newly  discovered  evidence 
will  not  debar  him  from  insisting  upon  such 
application  where  the  judgment  appealed 
from  is  in  no  manner  determinative  of  the 
rights  of  either  party  in  the  proceeding  for 
a  new  trial.  Chambliss  v.  Hass  (Iowa),  3- 
10. 

e.  Decision  of  court  on  motion. 

Specification  of  grounds  of  order.  — 

It  would  be  in  the  interest  of  good  practice 
and  the  dispatch  of  business  if  trial  courts 
when  making  orders  granting  new  trials 
would  specify  the  particular  grounds  on 
which  such  orders  are  made.  Wolfe  v.  Rid- 
ley   (Idaho),  20-39. 

Trial  judge  must  approve  or  disap- 
prove the  verdict.  —  Where  a  first  ap- 
plication for  a  new  trial  is  made  on  discre- 
tionary grounds,  the  trial  judge  must  exer- 
cise his  discretion  in  approval  or  disapproval 
of  the  verdict;  and  where  the  judge  fails  to 
do  so,  the  new  trial  will  be  granted  upon  ap- 
peal, though  such  failure  is  not  made  a  sub- 
ject of  special  exception.  Mclntyre  v.  Mo- 
Intyre  (Ga.),  1-606. 

Motion  in  arrest  of  judgment. —  When 
the  trial  court  grants  a  motion  for  a  new 
trial  upon  the  ground  of  irregularities  in  ob- 
taining the  verdict,  it  is  not  necessary  for 
the  court  to  pass  upon  a  motion  in  arrest  of 
judgment,  and  the  case  stands  for  trial,  just 
as  if  no  verdict  had  been  rendered  therein. 
Johnson  v.  State  (Okla.),  18-300. 


4.  Appeals. 

Discretion  of  trial  court.  —  The  grant- 
ing of  a  new  trial  is  peculiarly  within  the 
discretion  of  the  trial  court  and  a  decision 
will  not  be  interfered  with  on  appeal  except 
in  a  clear  case  of  abuse  of  discretion.  Cham- 
bliss  V.  Hass  (Iowa),  3-16. 

The  allowance  or  refusal  of  a  new  trial 
rests  in  the  sound  discretion  of  the  trial 
court,  and  is  not  subject  to  review  on  a  writ 
of  error.  Holmgren  v.  United  States  (U. 
S.),  19-778. 

In  the  federal  courts  a  motion  for  a  new 
trial  is  addressed  to  the  sound  discretion  of 
the  court,  and  error  cannot  be  assigned  to 
the  Circuit  Court  of  Appeals  for  the  denial 
of  such  motion.  Fidelity,  etc.,  Co.  »,  Thomp- 
son (U,  S,),  12-181. 
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The  rule  in  this  state  is  that  where  the 
evidence  submitted  to  the  jury  presents  a 
substantial  conflict  and  the  trial  court  who 
saw  and  heard  the  witnesses  and  observed 
their  demeanor  and  conduct,  and  saw  and 
heard  all  that  was  said  and  done  in  the  trial 
of  the  case,  thereafter  grants  a  new  trial,  his 
order  will  not  be  disturbed  on  appeal.  Wolfe 
V.  Ridley  (Idaho),  20-39. 

Judgment  supported  by  substantial 
BTidence.  —  A  petition  for  a  new  trial  being 
tt  proceeding  at  law,  a  judgment  denying  a 
new  trial  will  not  be  disturbed  on  appeal,  if 
it  is  supported  by  substantial  evidence  in  so 
far  as  it  depends  on  questions  of  fact.  Kelly 
f.  Cummens   (la.),  20-1283. 

5.  Costs  ahd  Imposition   of  Tekms. 

Failure  to  impose  terms.  —  When  a 
new  trial  is  granted  in  the  exercise  of  discre- 
tion, the  trial  court  should  impose  reasonable 
terms  as  a  condition,  and  failure  to  impose 
such  terms  is  error.  Wolfgram  v.  Schoepke 
(Wis.),  3-398. 

Requirement  of  payment  of  costs.  — 
Where  a  new  trial  is  granted  on  the  ground 
that  the  verdict  is  contrary  to  the  evidence, 
but  the  trial  court  does  not  regard  the  ver- 
dict as  perverse,  reasonable  terms,  such  as  the 
payment  of  costs,  should  be  imposed  upon 
the  moving  party.  Godfrey  v.  Godfrey 
(Wis.),  7-176. 

Where  a  trial  court  grants  a  new  trial  it 
is  within  the  sound  discretion  of  the  court 
as  to  whether  or  not  he  will  require  the 
party  in  whose  favor  the  order  is  made  to 
pay  a  part  or  all  of  the  costs  incurred  upon 
the  previous  trial.  Wolfe  v.  Ridley  (Idaho), 
20-39. 

NEXT   FBIEND. 

See  Infants,  3. 


NEXT  OF  KIN. 

See  Descent  and  Distbibution. 

Right  to   sue   for  property  of  decedent,   see 

EXECUTOBS    AND    AdMINISTBATOBS,     6. 


NOISE. 

Sec  Nuisances. 

Liability  for  noise  in  operation  of  automo- 
bile, see  MoT.OE  Vehicles,  2  b. 

Liability  of  railroads  for  noise  in  operation 
of  road,  see  Railboads,  7  b.- 


NOI.LE   PROSEQUI. 

Effect  of  nolle  prosequi  in  criminal  proceed- 
ings, see  Cbiminal  Law,  5  b. 


NOMINAI.  DAMAGES. 

See  Damages,  2. 


NOMINATIONS. 

See  Elections. 

NONAOCESS. 

Proof  by  wife  of  nonaceeas  of  husband,  see 
Bastabds,  1;  Evidbnce,  2. 

NONCLAIM. 

Right  to  set  oflT  claim  against  decedent's  es- 
tate without  previous  presentation  and 
allowance  or  rejection,  see  Set-Off  akb 
Counterclaim,  2  c. 

Running  of  statute  of  nonclaim  against  i:i- 
fants,  see  Limitation  of  Actions,  6  b 
(2). 

NONFEASANCE. 

Liability  of  corporation  for  nonfeasance,  see 

CORPOEATIONS,    5   C. 

NONJOINDER. 

Parties  on  appeal,  see  Appeal  and  Ebrob,  5 
b. 

NONJURIDICAL   DAYS. 

See  Sundays  and  Holidays. 

NON    OBSTANTE    VEREDICTO. 

Rendition  of  judgment,  see  Judgments,  4. 

NONRESIDENTS. 

See  Aliens. 

Application  of  license  laws  to  nonresident 
physicians,  see  Physicians  and  Sur- 
geons, 2. 

Attachment  against  nonresidents,  see  At- 
tachment, 2. 

Competency  of  nonresident  as  executor  or 
administrator,  see  Executors  and  Ad- 
ministeatoes,  2  b. 

Decree  for  alimony  against  nonresident,  see 
Alimony  and  Suit  Money,  2. 

Discrimination  against  nonresidents,  see 
Game  and  Game  Laws,  3  b;  Hawkers 
and  Peddlers,  2. 

Effect  of  judgment  against  nonresident  not 
personally  served  with  process,  see 
Judgments,  2. 

Garnishment  against  nonresidents,  see  Gae- 
nishment,  2. 

Jurisdiction  over  nonresidents,  see ,  Courts 
2  a.  ' 

License  laws  discriminating  against  nonresi- 
dents, see  Hawkees  and  Peddlers.   3. 

Right  of  nonresident  to  sue  for  libel  aeo 
Libel  and  Slandeb,  4  b.  ' 
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Set-oflF  in  action  by  nonresident  against  resi- 
dent, see  Set-off  and  Counteeclaim, 
1  a. 

Suit  to  set  aside  fraudulent  conveyance  by 
nonresident,  see  Featjdulent  Convey- 
ances, 4. 

Testimony  of  absent  witnesses,  see  Deposi- 
tions. 

NONSUIT. 

See  Dismissal,  Discontinuance,  and  Non- 
stnr. 

NONUSER. 

Abandonment  by  nonuser,  see  Cemeteeies,  1. 
Dissolution    of    municipal    corporations,    see 
Municipal  Coepobations,  1. 


NOON. 

Judicial  notice  of  meaning  of  word,  see  Time. 

NOTARY   PUBLIC. 

Authority     in     general,     see     Acknowledg- 
ments; Affidavits;  Depositions. 
Magisterial  powers,  see  Exteadiiion,  4  a. 

'Woman  as  notary.  —  The  position  or 
place  of  a  notary  public  is  a  public  oflSce  and 
cannot  be  filled  by  a  woman.  Opinion  of 
Justices   (N.  H.),  6-283. 


Knowledge  of  condition  of  bank  as  imputable 
to  directors,  see  Banes  and  Banking, 
3  a. 

Loss  under  fire  insurance  policy,  see  InsuB' 
ance,  si   (6). 

Necessity  of  notice  by  garnishee  to  nonresi 
dent  creditor,  see  Gabnishment,  4. 

Necessity  of  notice  of  assignment,  see  As 
signments,  2  b;  Judgments,  11. 

Necessity  of  notice  of  condemnation  proceed 
ing,  see  Eminent  Domain,  9  e. 

Notice  of  appeal,  see  Appeal  and  Eerob,  6. 

Notice  to  quit  on  expiration  of  lease,  see 
Landloed  and  Tenant,  3  g. 

Pendency  of  suit,  see  Lis  Pendens. 

Pleading  notice  to  agent,  see  Agency,  3  f. 

Principal  charged  with  notice  to  agent,  see 
Agency,  3  f. 

Protest  notice,  see  Bills  and  Notes,  9. 

Publication  of  notice  on  Sunday,  see  Sundays 
AND  Holidays,  3. 

Record  of  instrument  as  constructive  notice 
of  contents,  see  Recobds,  5. 

Service  of  notice  of  claim  for  mechanic's  lien, 
see  Mechanics'  Liens,  6  c. 

Special  elections,  see  Elections,  3  a. 

Statutory  proceeding  to  lay  out  highway,  see 
Stbeets  and  Highways,  2  c. 

Sufficiency  of  notice  of  disaffirmance  of  in- 
fant's contract,  see  Infants,  2  b  (4). 

Sufficiency  of  notice  to  produce  documents, 
see  DisoovBBY. 

Termination  of  contract  of  employment,  see 
Mastee  and  Sebvant,  1  c  (1). 

Want  of  notice  of  suit  as  ground  for  equi- 
table relief  from  judgment,  see  Judg- 
ments, 13. 


NOTES. 

See  Bills  and  Notes. 

NOTICE. 


NOTWITHSTANDING   VERDICT. 

Entry  of  judgment  notwithstanding  verdict, 
see  Judgments,  4. 


Adveise  claim,  see  Advebse  Possession. 

Application  for  temporary  injunction,  see 
Injunctions,  4  b. 

Application  to  vacate  judgment,  see  Judg- 
ments, 9  c. 

Claim  against  municipality  for  personal  in- 
juries, see  Streets  and  Highways,  7  h. 

Claim  to  property  sold  under  execution,  see 
Executions,  11. 

Client  chargeable  with  notice  to  attorney,  see 
Attorney  and  Client,  3  a. 

Copyright  notice,  see  Copyright. 

Corporations  chargeable  with  notice  to  offi- 
cer, see  Corporations,  7  d. 

Directors'  meetings,  see  Corporations,  7  e 
(3). 

Dissolution  of  partnership,  see  Paetneeship, 
8  b. 

Effect  of  written  authority  of  agent,  see 
Agency,  3  a  (1). 

Execution  of  commission  to  take  depositions, 
see  Depositions,  4  a. 

Inquisition  of  insanity,  see  Insanity,  2. 

Intention  to  exercise  option  for  renewal  of 
lease,  see  Landlord  and  Tenant,  3  d 
(3). 


NOVEI,  CASES. 

Absence  of  precedent  as  barring  right  to  sue, 
see  Actions,  1. 


NUISANCES. 

1.  What  Constitutes  Nuisance,  1223. 

a.  In  general,  1223. 

b.  Specific  nuisances,  1224. 

2.  Public  and  Private  Nuisances,  1225. 

a.  Distinction,  1225. 

b.  Individual    right    of    action    for 

public  nuisance,  1225. 

3.  Who  Liable  foe  Nuisance,  1226. 

4.  Dfenses,   1226. 

a.  In  general,  1126. 

b.  Eights   acquired   with   knowledge 

of  existing  nuisance,  1226. 

c.  Estoppel,  1227. 

d.  Legalization  of  nuisance.   1227. 

e.  Limitation  of  actions,  1227. 

5.  Abatement  of  Nuisance,  1228. 


NUISANCES. 
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6.  Remedies  fob  Nuisance,  1228. 

a.  Actions  at  law,  1228. 

b.  Bill  in  equity,  1228. 

(1)  Power   and   jm-isdiction    of 

court  of  equity,  1228. 

(2)  Parties,  1229. 

(3)  Prior       establishment      of 

right   in   action    at   law, 
1229. 

(4)  Preliminary         injunction, 

1229. 

(5)  Decree,  1229. 

7.  Measube  of  Damages,  1231. 

Changing  grade  of  streets,  see  Streets  and 

Highways,  3. 
Construction  of   highways,   see   Stbeets   and 

Highways,  5  c. 
Criminal  liability  in  respect  to  nuisances,  see 

Criminal  Law,    1;    Municipal  Cobpo- 

RATIONS,  10. 

Discharge  of  sewage  into  stream,  see  Waters 
AND  Watercoubses,  3  b.   (5). 

Disorderly  house  as  nuisance,  see  Disorderly 
Houses. 

Gaming  houses  as  nuisances,  see  Gaming  and 
Gaming  Houses. 

Hospitals  as  nuisances,  see  Hospitals  and 
Asylums,  3. 

Keeping  hogs  within  municipal  limits,  see 
Municipal  Corporations,  4  d   ( 3 ) . 

Liability  for  nuisances  on  demised  premises, 
see  Landlord  and  Tenant,  5  j. 

Liability  of  municipality  for  failure  to  abate 
private  nuisance,  see  Municipal  Corpo- 
rations, 9  a. 

Moving  buildings  along  streets,  see  Streets 
AND  Highways,  5  d. 

Obstruction  of  watercourses,  see  Waters  and 
Watercourses,  3  b    (4). 

Possession  of  explosive  as  nuisance,  see  Ex- 
plosions and  Explosives,  1  b. 

Power  of  municipality  to  define  nuisances, 
see  Municipal  Corporations,  5  f   (2). 

Power  to  abate  nuisances,  see  Constitu- 
tional Law,  5  b. 

Eight  of  municipality  to  destroy  buildings, 
see  Municipal  Corporations,  15. 

Eight  of  street  railway  company  to  remove 
obstruction  from  tracks,  see  Street 
Railways,  9. 

Eight  to  jury  trial  in  action  for  nuisance, 
see  JuEY,  1  c. 

Unlawful  use  or  obstruction  of  highways,  see 
Streets  and  Highways,  5  f. 

Use    of    street    constituting    nuisance,    see 

Stbeets  and  Highways,  5  b. 
Validity    of    ordinances    declaring    trees    in 
street    a    nuisance,    see    Streets    and 
Highways,  5  c. 

1.  What  Constitutes  Nuisance. 
a.  In  general. 

Qnestion  of  laixr  or  fact.  —  If  the  nat- 
ural tendency  of  an  act  complained  of  is  to 
create  danger  and  to  inflict  injury  upon  per- 
son or  property,  it  may  properly  be  found 
to  be  a  nuisance  as  a  matter  of  fact;  but  if 
the  act  in  its  inherent  nature  is  so  hazardous 


as  to  make  the  danger  of  injury  so  probable 
as  to  be  almost  a  certainty,  it  is  a  nuisance 
as  a  matter  of  law.  Mellier  v.  New  York 
(N.  Y.),  13-544. 

Nuisance  per  se.  —  A  "  nuisance  per  se  " 
is  an  act,  occupation,  or  structure  which  is 
a  nuisance  under  all  circumstances  regard- 
less of  location  or  surroundings.  Swaim  v. 
Morris   (Ark.),  20-930. 

Reasonableness  of  user  of  property.— 
The  reasonableness  of  a  defendant's  user  of 
his  own  premises  does  not  affect  the  plain- 
tiff's rights.  Appleby  v.  Erie  Tobacco  Co. 
(Can.),  20-731. 

Effect  of  statute.  —  Where,  by  statute, 
an  act  is  authorized  to  be  done  which,  in  the 
absence  of  statute,  would  constitute  a  public 
nuisance,  such  act  is  thereby  made  lawful 
and  cannot  legally  be  considered  as  a  nui- 
sance so  far  as  the  public  is  concerned,  un- 
less the  legislature  in  enacting  such  statute 
has  exceeded  its  powers.  Sopher  v.  State 
(Ind.),  14-27. 

Effect  of  decision  of  municipal  cor- 
poration. —  While  a  municipal  corporation 
has  no  power  to  treat  a  thing  as  a  nuisance 
which  cannot  be  one,  it  has  power  to  treat 
as  a  nuisance  a  thing  that  from  its  char- 
acter, location,  and  surroundings  may  be- 
come such,  and  in  a  doubtful  case  the  mu- 
nicipality's exercise  of  its  Judgment  and  dis- 
cretion in  determining  whether  a  thing  is  a 
nuisance  is  conclusive  of  the  question.  Nash 
V.  District  of  Columbia   (D.  C),  8-815. 

Negligence  as  an  element.  —  One  who 
maintains  upon  his  premises  tanks  contain- 
ing a  large  quantity  of  oil,  which  if  per- 
mitted to  escape  is  certain  to  injure  others, 
must  make  good  the  damages  occasioned  by 
its  escape,  whether  guilty  of  negligence  or 
not.  Brennan  Construction  Co.  v.  Cumber- 
land (D.  C),  10-865. 

Maxim,  sic  ntere  tno  ut  alienum  non 
Ispdas.  —  The  principle  that  every  person 
shall  use  and  enjoy  his  own  property,  how- 
ever absolute  and  unqualified  his  title,  so 
that  his  use  of  it  shall  not  be  injurious  to 
the  equal  enjoyment  of  others  having  an 
equal  and  like  right  to  the  employment  of 
their  property,  or  injurious  to  the  equal 
rights  of  the  public,  must  always  be  consid- 
ered and  applied  in  the  light  of  the  other 
principle  that  every  man  has  a  right  to  the 
natural  use  and  enjoyment  of  his  own  prop- 
erty, and  that  if,  while  lawfully  in  the  en- 
joyment of  such  use,  without  negligence  or 
malice  on  his  part,  an  unavoidable  loss  oc- 
curs to  his  neighbors,  such  loss  is  damnum 
absque  injuria.  The  rightful  use  of  one's 
own  land  may,  in  some  instances,  cause  dam- 
age to  another  and  yet  constitute  no  legal 
wrong,  and  afford  the  damaged  person  no 
remedy.     Bellevue  w.  Daly  (Idaho),  14-1136. 

Bight  of  property  owner  to  quiet 
enjoyment.  —  The  owner  of  a  dwelling  house 
is  not  entitled  to  absolute  quiet  in  the  en- 
joyment of  his  property,  but  only  to  such  a 
degree  of  quietness  as  is  consistent  with  the 
standard  of  comfort  prevailing  in  the  local- 
ity. Collins  V.  Wayne  Iron  Works  (Pa  » 
19-991.  ^       '' 
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b.  Specific  nuisances. 

Cemetery  or  bnrial  ground.  —  Whether 
a  cemetery  is  a  nuisance  is  a  question  of 
fact,  to  be  determined  by  the  circumstances 
of  each  case.  Nelson  v.  Swedish,  etc.,  Cem. 
Assoc.   (Minn.),  20-790. 

Where  it  appears  tnat  a  place  of  sepulture 
is  so  situated  that  the  burial  of  the  dead 
there  will  injure  life  or  health,  either  by  con- 
taminating the  surrounding  atmosphere  or 
the  water  of  wells  or  springs,  the  court  will 
grant  an  injunction  to  restrain  such  use  of 
land.  Nelson  v.  Swedish,  etc.,  Cem.  Assoc. 
(Minn.),  20-790. 

A  burial  ground  near  dwellings  is  not  nec- 
essarily a  nuisance,  and  a  court)  will  inter- 
fere and  enjoin  its  use  only  on  clear  and  con- 
vincing proof  of  probable  injury.  Braaseh 
r.   Cemetery  Association    (Neb.),   5-132. 

A  court  of  equity  will  enjoin  the  use  for 
cemetery  purposes  of  «.  tract  of  land  so  sit- 
uated that  the  burial  of  the  dead  there  will 
injure  life  or  health  by  corrupting  either  the 
surrounding  atmosphere  or  the  water  of  wells 
or  springs.  Braaseh  v.  Cemetery  Association 
(Neb.),  5-132. 

Power  lionse  of  electric  railway.  — 
While  a  power  house  is  a  necessary  adjunct 
to  an  electric  railway,  it  is  an  incident  to 
the  operation  of  the  road  with  which  the  pub- 
lic has  no  concern,  and  if  the  operation  of 
the  power  house  results  in  diminishing  the 
value  or  impairing  the  comfortable  enjoy- 
ment of  property  in  its  vicinity  by  reason 
of  the  smoke,  dust,  cinders,  sjjarks,  and  soot 
thrown  out,  and  of  the  electric  current  per- 
mitted to  escape,  the  railway  company  is 
liable,  as  for  a  nuisance,  though  the  power 
house  is  operated  in  a  proper  and  careful 
manner,  and  in  pursuance  of  legislative  and 
municipal  authority  conferred  upon  the  com- 
pany. Townsend  v.  Norfolk  R.,  etc.,  Co. 
(Va.),  8-558. 

Printing  establishment.  —  The  right  to 
an  injunction  against  the  operation  of  a 
printing  establishment  as  a  nuisance.  Eush- 
mer  v.  Polsue  (Bng.),  4-373. 

Hospital  for  contagions  diseases.  — 
The  erection  and  maintenance  in  a  thickly 
populated  section  of  a  city  of  a  private  hospi- 
tal for  the  treatment  of  contagious  or  in- 
fectious diseases  is  an  actionable  nuisance, 
and  if  there  is  well-grounded  apprehension 
that  the  health  of  neighbors  will  be  exposed 
to  danger  from  such  diseases,  the  erection  of 
such  hospital  should  be  restrained  until  the 
final  hearing.  Cherry  v.  Williams  (N.  C), 
15-715. 

A  preliminajry  injunction  issued  in  such  a 
case  is  properly  continued  until  the  final 
hearing  where  there  is  direct,  positive,  and 
specific  evidence  on  the  part  of  the  plaintiff 
that  the  maintenance  of  such  hospital  will  be 
a  source  of  real  danger  to  the  lives  and 
health  of  a  number  of  people  in  the  vicinity, 
and  where,  though  the  defendant's  affidavit 
makes  specific  response,  a  large  part  of  the 
supporting  evidence  offered  by  him  is  very 
general  in  its  terms,  the  statements  not  be- 
ing  made   with   reference   to    the    particular 


locality  or  to  the  manner  in  which  the  par- 
ticular hospital  is  to  be  constructed  and 
operated.  Cherry  v.  Williams  (N.  Car.),  15- 
715. 

Stable  in  residence  district.  —  A  stable 
may  be  kept  in  a  residence  district  of  a  large 
city  in  such  a  manner  that  it  would  not  be 
regarded  as  a  nuisance.  Oehler  v.  Levy 
(111.),  14-891. 

Where  it  appears  in  an  action  to  restrain 
the  maintenance  of  a  stable  as  a  nuisance, 
that  the  manure  and  urine  deposited  in  the 
stable  by  twenty  horses  kept  therein  are  not 
removed  at  such  times  and  in  such  manner 
as  to  prevent  offensive  odors  from  arising 
therefrom  and  penetrating  the  several  flats 
in  an  adjoining  flat  building,  contaminating 
the  air  therein  and  injuring  the  health  of 
the  tenants,  and  that  horses  and  the  men 
who  care  for  and  drive  them,  when  in  and 
about  the  stable,  make  much  noise  in  the 
nighttime,  thereby  preventing  the  occupants 
of  such  adjoining  flat  building  from  sleeping, 
and  greatly  reducing  the  rental  value  of  such 
building,  the  owner  in  possession  of  such 
stable  will  be  held  to  be  guilty  of  maintain' 
ing  a  nuisance  upon  his  premises.  Oehler  l". 
Levy    (111.),  14-891. 

Tobacco  factory.  —  Evidence  examined 
and  held  sufficient  to  show  that  the  odors 
from  the  defendant's  tobacco  factory  caused 
material  discomfort  and  annoyance  and  ren- 
dered the  plaintiff's  premises  less  fit  for  the 
ordinary  purposes  of  life,  even  making  all 
possible  allowance  for  the  local  standard  of 
the  neighborhood,  and  therefore  constituted 
a  nuisance.  Appleby  i).  Erie  Tobacco  Co. 
(Can.),  20-731. 

Cotton  gin.  —  The  erection  of  cotton  gins 
in  an  incorporated  town  is  not  a  nuisance 
per  se,  because  they  may  be  operated  at  such 
places  and  in  such  manner  as  not  to  be  .i 
nuisance.  Swaim  v.  Morris  (Ark.),  20-930. 
Fisb  market.  —  In  an  action  to  recover 
damages  from  the  proprietor  of  a  fish  market 
conducted  in  such  a  manner  that  obnoxious 
odors  permeated  the  building,  causing  injury 
to  the  business  of  an  occupant  of  an  upper 
story,  evidence  examined  and  held  that  the 
fish  market  as  conducted  by  the  defendant 
constituted  a  nuisance.  Asia  v.  Pool 
(Wash.),  15-104. 

Fertilizer  and  tallow^  plant.  —  Odors 
resulting  from  the  operation  of  a  fertilizer 
and  tallow  plant,  which  are  a  source  of  great 
discomfort  to  an  adjacent  resident  and  his 
family  and  impair  their  enjoyment  of  their 
home,  may  be  a  nuisance  even  though  the 
odors  do  not  impair  their  health  or  result  in 
driving  them  from  their  home.  Perrin  i'. 
Crescent  City  Stockyard,  etc.,  Co.  (La.),  12- 
903. 

In  a  suit  by  a  property  owner  to  have  a 
fertilizer  and  tallow  plant  carried  on  in  the 
neighborhood  at  the  defendant's  abattoir  de- 
clared a  nuisance  and  abated  there  is  a  prima 
facie  presumption  that  the  plant  complained 
of  is  a  nuisance,  and  that  presumption  is 
held  corroborated  by  the  action  of  the  police 
jury  in  prohibiting  the  carrying  on  of  all 
such  operations  at  that  location  and  by  the 
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fvidence  taken  on  the  trial.  Perrin  r.  Cres- 
cent City  Stockyard,  etc.,  Co.   (La.),  903. 

Burning  of  soft  coal.  —  The  burning  of 
soft  coal  for  the  generation  of  steam  in  a 
manufacturing  plant  situated  in  a  country 
district  suitable  for  homes,  so  as  to  cause 
dense  black  smoke  of  great  volume  to  en- 
velop and  discolor  a  neighboring  dwelling 
house,  producing  much  discomfort  and  some 
financial  loss  to  the  occupants,  constitutes  a 
nuisance  and  an  unreasonable  use  of  the 
manufacturer's  premises,  where  anthracite 
coal  procurable  at  some  higher  cost  and  suit- 
able for  the  operation  of  the  plant  can  be 
used  without  injury  to  neighboring  property. 
McCarty  v.  Natural  Carbonic  Gas  Co.  (N. 
Y.),  12-840. 

Escape  of  water  rendering  plaintiff's 
property  damp.  —  In  an  action  for  dam- 
ages for  injury  to  property  caused  by  the  es- 
caping water  from  an  adjacent  tank  and 
pumping  plant  whereby  the  plaintiff's  prop- 
erty is  rendered  damp  and  unhealthy,  evi- 
dence examined  and  held  to  justify  the  re- 
fusal of  a.  peremptory  instruction  for  the 
defendant  and  to  authorize  a  verdict  for  tlie 
plaintiff  in  the  amount  awarded.  Central 
Consumers  Co.  v.  Pinkert   (Ky.),  13-105. 

Baseball  grounds.  —  A  baseball  park  in 
the  residence  portion  of  a  city  to  which  noisy 
and  disorderly  crowds  habitually  resort  and 
where  intoxicating  liquors  are  sold  in  viola- 
tion of  law  is  a  public  nuisance  which  may 
be  enjoined  at  the  suit  of  adjacent  property 
owners.  Alexander  v.  Tebeau  (Ky.),  18- 
1092. 

Skating  rink.  —  A  skating  rink  is  not  a 
nuisance  per  se.  Johnson  B.  Philadelphia 
(Miss.),   19-103. 

Bull  fighting.  —  The  maintenance  of  an 
arena  near  the  fair  grounds  during  an  ex- 
position, where  bull  fighting  is  actually  car- 
ried on  between  infuriated  bulls  and  unarmed 
men  who  depend  for  safety  upon  more  or  less 
uncertain  measures,  and  are  sometimes  in- 
jured, and  where  an  excited  and  noisy  crowd, 
composed  in  part  of  lawless  and  turbulent 
characters,  assembles  to  witness  the  fight, 
constitutes  a  public  nuisance.  State  ex  rel. 
Crow  V.  Canty   (Mo.),  13-787. 

Spring  gun  in  store.  —  The  owner  of  a 
storehouse  in  which  goods  are  kept  for  sale 
is  not  liable  to  a  person  who,  while  attempt- 
ing to  enter  the  store  with  intent  to  steal 
goods  therefrom  is  shot  by  a  spring  gun 
placed  in  the  store  to  protect  it  from  bur- 
glars.     Scheuerman  ».  Scharfenberg   (Ala.), 

Barking  of  dogs.  —  Where  the  barking 
of  dogs  interrupts  the  sleep  of  persons  living 
in  the  neighborhood,  and  seriously  disturbs 
such  persons  in  the  reasonable  use  and  en- 
jovment  of  their  homes,  it  is  a  nuisance. 
Herring  v.  Wilton    (Va.),  10-66. 

Intoxicating  liciuors.  —  The  act  of  carry- 
ing intoxicating  liquors  into  a  county  cannot 
be  said  to  be  a  public  nuisance  per  se,  nor  do 
such  liquors  when  carried  there  become  a 
public  nuisance.  State  v.  Williams  (N. 
Car.),  14-562. 


Neither  the  sale  of  intoxicating  liquors  nor 
the  keeping  and  maintaining  in  an  orderly 
manner  of  tippling  houses  or  other  houses 
where  intoxicating  liquors  are  sold  to  be 
drunk  on  the  premises  constitutes  a  public 
offense  or  a  public  nuisance  at  common  law. 
Sopher  v.  State  (Ind.),  14-27. 

2.  Public  and  Pbivate  Nuisances. 
a.  Distinction. 

In  general.  —  Acts  amounting  to  a  pub- 
lic nuisance  per  se  must  be  unlawful  and  in 
violation  of  public  as  distinguished  from 
private  rights.  Sopher  v.  State  (Ind.),  14- 
27. 

Construction  of  statute  referring  to, 
but  not  defining,  a  "  public  nuisance." 
—  In  construing  the  Indiana  statute  making 
it  a  public  offense  "  to  keep  or  continue  and 
maintain  a  public  nuisance,"  but  omitting 
to  declare  what  particular  acts  shall  consti- 
tute a  public  nuisance,  resort  must  be  had  to 
the  common  law  to  discover  whether  certain 
acts  charged  to  have  been  committed  con- 
stitute a  public  nuisance  within  the  statute. 
Sopher  V.  State   (Ind.),  14-27. 

b.  Individual  right  of  action  for  public 
nuisance. 

General  rule.  —  To  entitle  a  private  in- 
dividual to  enjoin  a  public  nuisance,  the  in- 
jury complained  of  must  be  peculiar  in  kind 
or  nature,  and  not  merely  in  degree,  and  not 
shared  in  common  with  the  public  at  large, 
substantial,  not  fanciful  nor  evanescent,  and 
the  proximate  result  of  the  conduct  com- 
plained of.  Nelson  v.  Swedish,  etc.,  Cem. 
Assoc.   (Minn.),  20-790. 

Obstruction  of  streets.  —  Of  the  ob- 
struction of  a  street  not  resulting  in  special 
injury  to  individuals,  the  public  alone  can 
complain.      Oehler   v.  Levy    (111.),   14-891. 

The  obstruction  of  two  city  streets  bound- 
ing on  opposite  sides  of  a  block  of  land  owned 
by  a  private  individual,  so  that  travel  by  his 
property  is  prevented,  is  a  nuisance  causing 
that  special  or  peculiar  injury  to  such  in- 
dividual which  authorizes  him  to  sue  for  the 
abatement  thereof.  Sloss-Sheffield  Steel, 
etc.,  Co.  V.  Johnson    (Ala.),  11-285. 

Obstruction  of  stream.  —  Although  a 
dam  in  a  stream  may  be  a  common  or  public 
nuisance,  still,  if  it  inflicts  special  damage 
on  a  private  individual,  he  may  sue  for 
redress  of  the  injury.  Ireland  v.  Bowman 
(Ky.),  17-786. 

Indecent  conduct.  —  Where  a'  nearby 
property  owner  and  those  in  his  employ  aie 
compelled  to  witness  indecent  conduct  of  the 
inmates  of  a  bawdy  house,  and  to  hear  loud, 
boisterous,  indecent,  and  annoying  noises 
made  by  them  and  their  dissolute  com- 
panions, he  thereby  suffers  a  special  injury 
different  from  that  suffered  by  the  general 
public,  and  is  therefore  entitled  to  enjoin 
the  same,  notwithstanding  the  maintenance 
of  such  place  is  a  public  nuisance.  Seifert 
V.  Dillon  (Neb.),  17-1126. 
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3.  Who  Liable  foe  Nuisance. 

Trustees   of  decedent's   estate.  —  The 

trustees  of  the  estate  of  a  deceased  person 
are  liable  for  the  maintenance  of  a  public 
nuisance,  such  as  a  dam  obstructing  naviga- 
ble waters,  erected  by  the  deceased  on  his 
property  during  his  lifetime;  and  hence  in 
an  action  by  a  private  individual  to  enjoin 
such  a  nuisance,  an  answer  by  the  defendants 
setting  up  the  will  of  the  decedent  and  alleg- 
ing that  they  hold  and  operate  the  property 
only  as  trustees  under  the  will,  is  demurra- 
ble.     Ireland  v.  Bowman  (Ky.),  17-786. 

Purchaser  of  property.  —  A  purchaser 
of  premises  on  which  a  nuisance  is  main- 
tained is,  in  the  absence  of  evidence  that  he 
assumed  the  liability  of  the  seller,  not  liable 
for  the  damages  which  accrued  before  the 
sale.      Karns  v.  Allen   (Wis.),  15-543. 

The  purchaser  of  property  who  continues  a 
nuisance  consisting  of  the  operation  of  a 
pumping  plant  is  liable  for  the  injury  occa- 
sioned to  adjacent  property,  although  the 
former  owner  operated  the  plant  for  a  year 
or  more,  and  no  complaint  was  made.  Cen- 
tral Consumers  Co.  v.  Pinkert  (Ky.),  13-105. 

Seller  of  property.  —  Where  it  appears 
that  persons  who  have  created  a  nuisance 
upon  their  premises  have  sold  such  premises 
to  a  corporation,  that  the  business  of  such 
corporation  is  conducted  by  the  sellers,  who 
are  president  and  vice-president  thereof,  and 
that  such  corporation  maintains  the  nuisance 
in  substantially  the  same  manner  as  before 
the  sale,  the  liability  of  the  sellers  for  the 
maintenance  of  the  nuisance  will  be  held  to 
continue  after  the  sale.  Karns  v.  Allen 
(Wis.),  15-543. 

4.  Defenses. 
a.  In  general. 

Contributory    wrong    of   plaintifF.   — 

The  doctrine  of  contributory  negligence  has 
no  proper  application  to  an  action  to  recover 
damages  for  a  nuisance,  but  if  a  person  com- 
plaining of  a  nuisance  has  contributed  there- 
to his  act  goes  in  mitigation  of  damages. 
Bowman  v.  Humphrey  (la.),  11-131. 

In  an  action  for  damages  for  nuisance, 
where  it  is  contended  on  the  part  of  the  de- 
fendant that  the  plaintiff  has  helped  to  make 
the  nuisance,  the  law  as  to  joint  tortfeasors 
which  would  prevent  contribution  or  an  ap- 
portionment of  the  damages  between  them 
is  not  applicable  where  the  parties  have 
acted  independently  and  without  concert  or 
agreement,  or  where  the  acts  of  the  plaintiff 
do  not  amount  to  a  violation  of  a  legal  duty 
which  he  owes  to  others.  Bowman  v.  Hum- 
phrey (la.),  11-131. 

Existence  of  other  nuisances.  —  The 
mere  fact  that  other  nuisances  exist  in  the 
same  locality  which  produce  similar  results 
to  the  one  sought  to  be  abated  is  no  defense, 
if  the  nuisance  complained  of  adds  to  the 
nuisance  already  existing  to  such  an  extent 
that  the  injury  complained  of  is  measurably 
traceable  thereto.  It  is  not  necessary  that 
all   the   injury   should  be   the   result  of   the 


nuisance  charged,  if  it  is  of  such  a  character 
and  produces  such  results  that,  standing 
alone,  it  is  a  nuisance  to  plaintiff.  The  fact 
that  it  is  the  principal,  though  not  the  sole, 
agent  producing  the  injury,  is  sufficient. 
Perrin  r.  Crescent  City  Stockyard,  etc.,  Co. 
(La.),  12-903. 

Benefits  derived  from  business.  —  In  a 
suit  by  numerous  landowners  against  several 
separate  smelters  to  enjoin  a  nuisance  caused 
by  smoke  and  fumes,  the  court  cannot  take 
into  consideration  the  fact  that  the  defend- 
ant's business  is  lawful,  furnishes  profitable 
employment  for  many  people,  and  is  bene- 
ficial to  the  community  at  large  as  well  as 
to  the  defendants  who  have  invested  large 
sums  in  the  erection  of  their  works,  if  their 
business  is  carried  on  in  an  unlawful  manner 
so  as  to  destroy  the  property  of  the  com- 
plainants. American  Smelting,  etc.,  Co.  v. 
Godfrey   (U.  S.),  14-8. 

Prescriptive  right  to  maintain  nui- 
sance. —  Without  deciding  whether  the  right 
to  maintain  a  public  nuisance,  such  as  a 
dam  obstructing  a  navigable  stream,  can  be 
acquired  by  prescription  as  against  the  pub- 
lic, it  must  be  held  that  such  right  can  be 
acquired  by  prescription  as  against  a  private 
individual  who  sustains  special  damage  from 
the  nuisance,  and,  consequently,  in  an  action 
by  such  an  individual  to  enjoin  an  alleged 
public  nuisance,  an  answer  setting  up  a  pre- 
scriptive right  to  maintain  the  nuisance  is 
not  demurrable.  Ireland  v.  Bowman  (Ky.), 
17-786. 

Public  interest  in  continuation  of 
business.  —  Where  a  carefully  conducted 
electric  power  house  is  in  fact  a  nuisance,  it 
is  no  defense  that  to  declare  it  to  be  such 
will  check  the  prosperity  of  the  people,  and 
"  practically  debar  the  use  of  many  of  the 
most  important  and  developing  features  of 
.  .  .  modern  growth."  Townsend  v.  Norfolk 
E.,  etc.,  Co.   (Va.),  8-558. 

Convenient  location  and  reasonable 
operation  of  plant.  —  It  is  no  defense  to 
a  bill  by  landowners  residing  upon  the  land 
to  enjoin  an  alleged  nuisance  caused  by  the 
operation  of  smelters  that  the  smelters  are 
located  at  a  place  which  by  reason  of  its 
relation  to  the  railroads  and  mines  is  most 
convenient  for  smelting  purposes,  nor  that 
the  smelting  is  conducted  in  a  proper  and 
reasonable  manner,  employing  the  latest  and 
best  devices,  where  the  evidence  shows  that 
when  so  conducted  the  smelting  causes  very 
great  damage  to  the  complainant's  property 
and  is  a  menace  to  health.  American  Smelt- 
ing, etc.,  Co.  V.  GJodfrey  (U.  S.),  14-8. 

b.  Rights  acquired  with  knowledge  of  exist- 
ing nuisance. 

General  rule.  —  In  the  case  of  a  con- 
tinning  nuisance  upon  adjoining  premises  it 
is  immaterial  that  the  plaintiff  in  an  action 
to  abate  purchased  the  property  after  the 
commencement  of  the  nuisance.  Ingersoll  v. 
Kousseau  (Wash.),  1-35. 

The  fact  that  a  party  is  established  in 
business  in  a  particular  portion  of  a  growing 
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city  do«s  not  protect  him  from  a  bill  for  an 
injunction  for  maintaining  a  nuisance,  if  lie 
actually  maintains  such  nuisance,  at  the 
suit  of  a  party  who  subsequently  enters  the 
same  territory.  This  is  especially  so  where, 
after  the  latter  purchases  property  in  the 
vicinity  of  the  nuisance,  the  owner  of  the 
premises  on  which  the  nuisance  is  main- 
tained makes  changes  therein  which  make 
such  premises  more  offensive  than  before  to 
persons  in  the  vicinity.  Oehler  v.  Levy 
(111.),  14-891. 

c.  Estoppel. 

Knoivledge  by  plaintiff   of  nuisance. 

—  In  an  action  by  the  owner  of  a  mill  ou  a 
navigable  stream  to  enjoin  as  a  nuisance  the 
maintenance  of  a  dam  by  an  upper  riparian 
owner,  it  is  no  defense  that  the  plaintiff,  be- 
fore beginning  the  operation  of  his  mill,  knew 
of  the  existence  of  the  dam  in  question,  which 
was  then  o%vned  and  maintained  by  the  de- 
fendant's predecessor  in  title,  but  failed  to 
make  any  complaint  that  it  constituted  a 
nuisance.  So  long  as  the  plantiff  was  not 
operating  a  mill  below  the  dam,  he  would 
have  no  occasion  to  complain  of  its  mainte- 
nance, and,  consequently,  his  failure  to  com- 
plain could  not  operate  against  him  by  way 
of  estoppel.  Ireland  v.  Bowman  (Ky.),  17- 
786. 

Plaintiff  nnder  no  dnty  to  object  at 
time  of  construction.  —  In  an  action  to 
recover  damages  for  a  permanent  nuisance 
consisting  of  the  pollution  of  a  watercourse 
caused  by  the  discharge  of  sewage  from  a 
permanent  sewer,  it  is  not  erroneous  to  re- 
ject the  defendant's  plea  that  the  plaintiff 
is  estopped  by  his  conduct  and  acquiescence 
in  the  construction  of  the  sewer  and  in  the 
pollution  of  the  stream  to  bring  an  action, 
where  the  plea  fails  to  allege  any  duty  on 
the  part  of  the  plaintiff  to  have  interposed 
an  objection  at  the  time  of  the  construction 
of  the  sewer.  Virginia  Hot  Springs  Co.  r. 
McCray  (Va.),  10-179. 

d.  Legalization  of  nuisance. 

What  must  appear.  —  Before  it  can  be 
held  that  the  legislature  intended  to  legalize 
a  nuisance  caused  by  the  operation  of  a  rail- 
road's machine  and  repair  shops,  it  must  ap- 
pear that  the  statute  either  pointed  out  the 
place  at  which  the  objectionable  structures 
and  works  were  to  be  built  and  operated,  or 
left  the  corporation  the  power  to  select  arbi- 
trarily the  location.  Rainey  v.  Red  River, 
etc.,  R.  Co.   (Tex.),  13-580. 

Effect  of  legislative  authority  of  mu- 
3iicipal  council.  —  The  rule  that  a  munici- 
pal council  cannot  so  license  a  nuisance  as  to 
prevent  recovery  by  a  person  specially  in- 
jured thereby  does  not  apply  where  the  coun- 
cil possesses  legislative  authority  to  deter- 
mine the  rights  of  the  parties.  Indiana  R. 
Co.  V.  Calvert  (Ind.),  11-635. 

Acts  not  enumerated  by  statute.  — 
The  Utah  statute  declaring  certain  smelter 
uses  to  be  public,  and  authorizing  the  exer- 
cise of  the  power  of  eminent  domain  for  cer- 


tain purposes  among  which  are  not  enuraerT 
ated  particular  acts  done  in  the  operation  of 
a  smelter,  and  sought  to  be  enjoined  as_a 
nuisance,  is  not  to  be  considered  as  legaliz- 
ing such  acts  on  condition  that  compensation 
be  made.  American  Smelting,  etc.,  Co.  v. 
Godfrey    (U.  S.),   14-8. 

Railroad  machine  shops.  —  Under  the 
Texas  statutes  providing  that  any  railroad 
company  unable  to  agree  with  the  owner  S'i 
to  the  purchase  of  real  estate  required  for 
"  depots,  station  buildings,  machine  and  re- 
pair shops,"  etc.,  may  acquire  such  property 
by  condemnation,  and  that  "'  every  railroad 
corporation  shall  have  the  right  to  cause  such 
examination  and  survey  for  its  proposed  rail- 
way to  be  made  as  may  he  necessary  to  tin 
selection  of  the  most  advantageous  route  and 
for  such  purpose  may  enter  upon  the  lands 
or  waters  of  any  person  or  corporation,  but 
subject  to  all  damage  that  may  be  occasioned 
thereby,"  gives  a  railroad  company  absolute 
power  to  select  such  right  of  way  as  it  deems 
most  advantageous  to  his  enterprise,  but  the 
power  to  take  property  for  machine  and  re- 
pair shops  is  not  unlimited  so  as  to  authorize 
the  railroad  company  to  select  a  location  for 
such  shops  without  regard  to  the  injury  that 
may  be  inflicted  upon  others.  Rainey  v. 
Red  River,  etc.,  E.  Co.    (Tex.),  13-580. 

Charter  of  electric  railway,  light, 
and  power  company.  —  A  statute  charter- 
ing an  electric  railway,  light,  and  power 
company,  which  permits  but  does  not  re- 
quire the  company  to  generate  and  manufac- 
ture electricity  for  its  own  use  and  for  sale 
and  distribution  to  others,  and  to  maintain 
the  necessary  plants  for  that  purpose,  does 
not  in  any  way  whatever  confer  statutory 
authority  to  commit  a  nuisance.  Townsend 
V.  Norfolk  R.,  etc.,  Co.   (Va.),  8-558. 

Statutory  regulation  of  mining.  — 
The  legislature  is  powerless  to  declare  that 
the  adoption  by  a  mine  owner,  who  conducts 
mining  operations  for  his  personal  benefit,  of 
certain  precautions  to  prevent  the  obstruction 
of  navigable  streams  by  the  discharge  of 
mining  debris  therein,  shall  exonerate  him 
from  liability  if,  notwithstanding  such  pre- 
cautions, injury  is  caused  to  other  persons 
by  such  discharge  of  debris.  Sutter  v.  Nicols 
(Cal.),  14-900. 

The  Act  of  Congress  of  March  1,  1893, 
creating  the  California  Debris  Commission 
and  regulating  hydraulic  mining  in  the  state 
of  California,  is  intended  to  preserve  and  im- 
prove the  navigability  of  rivers,  and  is  not 
intended  to  exonerate  owners  of  hydraulic 
mines,  who  conduct  their  operations  in  strict 
compliance  with  the  provisions  of  the  act, 
from  liability  to  other  persons  for  damage 
resulting  from  the  discharge  of  mining  debris 
into  streams.  Sutter  v.  Nicols  (Cal.),  14- 
900. 

e.  Limitation  of  actions. 

When  statute  begins  to  run.  —  Where 
the  pollution  of  a  watercourse,  caused  by  the 
discharge  of  sewage  from  a  sewer  system 
which  is  in  its  nature,  design,  and  use  a 
permanent  structure,  results  in  an  actual 
physical  invasion  of  the  property  of  another 
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person,  and  in  the  complete  destruction  of 
all  the  useful  qualities  of  the  water  by  sub- 
stances discharged  by  the  sewers,  and  the 
nuisance  extends  to  the  entire  property  of 
such  other  person  and  affects  its  use  for  all 
purposes  for  which  it  has  previously  been 
used,  the  nuisance  is  a  permanent  one  for 
which  all  the  damages  are  recoverable  in  a 
single  action,  and  therefore  the  statute  of 
limitations  begins  to  run  from  the  time  of 
the  erection  of  the  nuisance.  Virginia  Hot 
Springs  Co.  v.  McCray    (Va.),   10-179. 

Failure  to  discover  cause  and  perma- 
nent character  of  injury.  —  An  action  to 
recover  damages  for  a  permanent  injury  to 
property  resulting  from  a  permanent  nui- 
sance is  barred  by  limitation  if  not  brought 
within  the  time  prescribed  by  the  statute, 
though  the  plaintiff  failed  to  discover,  not 
only  the  permanent  character  of  the  injury, 
but  its  cause,  in  time  to  bring  an  action  for 
damages.  Virginia  Hot  Springs  Co.  v.  Mc- 
Cray (Va.),  10-179. 

Effect  of  application  of  statute.  — 
An  action  to  recover  damages  for  permanent 
injury  to  property  resulting  from  a  perma- 
nent nuisance  consisting  of  the  pollution  of 
a  watercourse  by  the  discharge  of  sewage 
from  a  sewer  is  barred  by  limitation  if  not 
brought  within  the  statutory  period  after  the 
erection  of  the  nuisance,  and  the  plaintiff 
cannot  avoid  the  bar  of  the  statute  by  con- 
tending that  to  decide  that  the  action  is 
barred  would  be  to  decide  that  the  defendant 
can  continue  the  pollution,  as  the  statute  of 
limitations  merely  operates  to  extinguish  the 
plaintiff's  right  of  action  and  not  his  right. 
Virginia  Hot  Springs  Co.  v.  McCray  (Va.), 
10-179. 

5.  Abatement  of  Nuisance. 

Degree  of  care  required.  —  The  inter- 
est of  the  person  affected  by  a  nuisance 
should  govern  in  determining  the  degree  of 
care  to  be  observed  in  protecting  from  in- 
jury the  objects  constituting  the  nuisance 
during  their  removal  by  him.  Maryland  Tel., 
etc.,  Co.  V.  Ruth  (Md.),  14-576. 

Summary  forfeiture  of  property.  ^ 
Under  the  police  power  of  the  state,  the 
legislature  has  power  to  declare  property 
which  may  be  used  only  for  an  unlawful 
purpose  to  be  a  public  nuisance  and  to  au- 
thorize the  same  to  be  abated  summarily  by 
public  officers,  but  if  property  of  a  nature 
innocent  in  itself  and  susceptible  of  a  bene- 
ficial use  has  been  used  for  an  unlawful  pur- 
pose, the  statutory  provision  subjecting  it  to 
summary  forfeiture  to  the  state  as  a  penalty 
or  punishment  for  the  wrongful  use,  without 
affording  the  owner  thereof  opportunity  for 
a  hearing,  deprives  him  of  his  property  with- 
out due  process  of  law.  McConnell  v.  Mc- 
Killip  (Neb.),  8-898. 

6.  Remedies  fob  Nuisance. 
a.  Actions  at  law. 

Who  may  maintain.  —  An  action  to  re- 
cover special   personal  damages  caused  by  a 


public  or  private  nuisance  may  be  main- 
tained by  one  having  no  property  right  in 
the  premises  injuriously  affected.  Ft.  Worth, 
etc.,  R.  Co.  V.  Glenn  (Tex.),  1-270. 

Where  a  temporary  or  abatable  nuisance 
resulting  from  the  operation  of  a  manufactur- 
ing plant  affects  only  the  comfortable  enjoy- 
ment and  occupation  of  the  leased  premises 
during  the  possession  and  occupation  of  the 
tenant,  the  landlord  cannot  recover  for  di- 
minution in  the  rental  value  of  the  premises, 
though  the  nuisance  was  in  existence  at  the 
commencement  of  the  tenancy,  and  the  land- 
lord in  making  successive  renewals  of  the 
lease  after  the  expiration  of  the  original 
term  has  been  compelled  to  reduce  the  rent. 
Miller  v.  Edison  Electric  Illuminating  Co. 
(N.  Y.),  6-146. 

Harmless  error  in  charge.  —  In  an  ac- 
tion for  damages  for  a  nuisance,  where  it  is 
contended  on  the  part  of  the  defendant  that 
the  plaintiff  has  helped  to  make  the  nui- 
sance, where  the  court  instructs  the  jury, 
incorrectly,  that  if  the  plaintiff  contributed 
in  any  material  degree  to  the  injury  for 
which  damages  are  demanded,  he  cannot  re- 
cover, it  will  be  assumed  that  the  jury,  in 
awarding  damages  to  the  plaintiff,  observed 
the  instruction  and  found  that  the  plaintiff 
did  not  contribute  to  the  injury,  and  the 
error  is,  therefore,  harmless  as  to  the  defend- 
ant.     Bowman  v.  Humphrey  (la.),  11-131. 

Questions  of  law  or  fact.  —  In  an  ac- 
tion to  recover  damages  for  injuries  result- 
ing from  the  maintenance  of  a  nuisance,  the 
question  whether  the  injury  is  of  a  perma- 
nent character,  resulting  from  a  permanent 
structure,  is  a  question  of  fact  for  the  de- 
termination of  the  jury.  Virginia  Hot 
Springs  Co.  v.  McCray  (Va.),  10-179. 

■b.  Bill  in  equity. 

(1)    Power  and  jurisdiction  of  court  of 
equity. 

Where  damages  are  not  adequate 
remedy.  —  Injunction  is  the  proper  remedy 
in  the  case  of  a  nuisance  which  interferes 
with  the  comfort  and  enjoyment  of  property. 
Damages  in  such  a  case  would  not  be  an  ade- 
quate remedy.  Appleby  v.  Erie  Tobacco  Co. 
(Can.),  20-731. 

The  obstruction  of  two  city  streets  bound- 
ing on  opposite  sides  a  block  of  land  owned 
by  a  private  individual,  so  that  travel  by  his 
property  is  prevented,  is  a  nuisance  causing 
that  special  or  peculiar  injuiy  to  such  in- 
dividual which  authorizes  him  to  sue  for  the 
abatement  thereof.  Such  a  nuisance  causes 
an  individual  injury  for  which  there  is  no 
full,  adequate,  and  complete  remedy  except 
by  abatement  in  a  court  of  equity.  Sloss- 
Sheffield  Steel,  etc.,  Co.  v.  Johnson  (Ala.), 
11-285. 

Where  remedy  at  lair  would  result 
in  multiplicity  of  suits.  —  Where  a  large 
number  of  landowners  who  are  injured  in 
respect  to  their  property  by  the  fumes  and 
gases  coming  from  several  smelters  owned 
and  operated  by  different  parties,  join  in  a 
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suit  against  all  the  smelters  to  enjoin  the 
nuisance,  the  complainants  will  not  be  re- 
mitted to  their  remedy  at  law,  as  that  would 
result  in  a  multiplicity  of  suits,  and,  since 
each  defendant  would  have  to  be  sued  sep- 
arately, it  would  be  impossible  to  determine 
the  proportion  of  damages  occasioned  by  any 
one  of  them.  American  Smelting,  etc.,  Co. 
!;.  Godfrey  (U.  S.),  14-8. 

Injury  Incapable  of  measurement  by 
pecuniary  standard.  —  A  nuisance  con- 
sisting of  fumes  and  gases  produced  in  the 
operation  of  smelters  and  carried  over  the 
adjacent  lands  of  numerous  landowners  to 
the  injury  and  destruction  of  vegetation,  live 
stock,  and  the  health  of  the  owners  and  their 
families,  produces  an  injury  which  is  in- 
capable of  measurement  by  any  certain  pe- 
cuniary standard  and  is  therefore  irrepara- 
ble. American  Smelting,  etc.,  Co.  v.  Godfrey 
(U.  S.),  14-8. 

Where  no  property  rights  are  in- 
volved. —  Equity  will  grant  injunctive  re- 
lief to  abate  a  public  nuisance  although  no 
property  rights  are  involved  in  the  litiga- 
tion. State  em  rel.  Crow  v.  Canty  (Mo.), 
13-787. 

Where  injury  is  not  per  se  a  nui- 
sance. —  When  a  court  of  equity  will  not 
grant  an  injunctive  relief  against  an  injury 
not  per  se  a  nuisance.  West  v.  Ponca  City 
Milling  Co.   (Okla.),  2-249. 

Absolnte  certainty  of  injury  not  es- 
sential. —  A  court  of  equity  will  not  inter- 
fere, unless  it  clearly  appears  by  competent 
evidence  that  a  nuisance  will  be  brought  into 
existence  by  acts  sought  to  be  restrained,  and 
that  the  parties  complaining  will  be  injured 
unless  the  injunction  is  granted;  but  this 
does  not  mean  that  there  must  be  absolute 
certainty  of  injury  in  order  that  the  injunc- 
tion be  issued.  Nelson  v.  Swedish,  etc.,  Cem. 
Assoc.    (Minn.),  20-790. 

Existence  of  remedy  under  municipal 
ordinance.  —  Where  the  barking  of  dogs 
interrupts  the  sleep  of  persons  living  in  the 
neighborhood,  and  seriously  disturbs  such 
persons  in  the  reasonable  use  and  enjoyment 
of  their  homes,  it  is  a  nuisance;  and  a  court 
of  equity  has  jurisdiction  to  enjoin  such  nui- 
sance, though  the  persons  injured  have  an 
easy  and  expeditious  remedy  under  a  munici- 
pal ordinance.  Herring  v.  Wilton  (Va.), 
10-66. 

If  an  ordinance  prohibiting  the  erection  of 
cotton  gins  in  a  town  and  providing  for  a 
fine  for  its  violation,  and  for  the  abatement 
of  the  nuisance,  is  valid,  the  legal  remedy  of 
abatement  provided  thereby  is  adequate,  so 
that  an  injunction  will  not  issue  against  the 
erection  of  a  gin  house  in  violation  of  the 
ordinance.  Swaim  v.  Morris  (Ark.),  20- 
930. 

Existence  of  remedy  under  criminal 
laws.  —  A  court  of  equity  has  jurisdiction 
to  abate  »  public  nuisance  although  tlie 
offenders  are  amenable  to  the  criminal  laws 
of  the  state.  State  ex  rel.  Crow  v.  Canty 
(Mo.),  13-787. 

Effect  of  voluntary  abatement  of  nui- 
sance. —  Where  a  court  of  equity  has  ac- 


quired jurisdiction  of  an  action  to  enjoin  a 
nuisance  and  for  damages,  the  facts  that  the 
nuisance  has  been  abated  voluntarily  since 
the  bringing  of  the  action  and  that  it  is  not 
likely  to  be  renewed  will  not  deprive  the 
court  of  jurisdiction  to  retain  the  cause  to 
award  damages  for  the  injury  already  done. 
Miller  o.  Edison  Electric  Illuminating  Co. 
(N.  Y.),  6-146. 

Public  nuisance  injurious  to  public 
safety  and  morals.  —  Where  a  nuisance 
consisting  in  the  maintenance  of  an  arena 
and  bull  fighting  therein  as  a  public  exhibi- 
tion is,  in  its  nature,  both  public  and  at  the 
same  time  injurious  to  the  public  safety  and 
good  morals,  a  court  of  equity  has  full  power 
and  jurisdiction  to  abate  the  existing  nui- 
sance and  to  perpetually  enjoin  the  owners  of 
the  property  from  maintaining  or  conduct- 
ing the  same  in  the  future.  State  ex  rel. 
Crow  V.  Canty  (Mo.),  13-787. 

Erection  of  laivful  structure.  —  The 
erection  of  a  lawful  structure  will  not  ordi- 
narily be  enjoined  on  the  ground  that  it  will 
be  put  to  a  use  constituting  a  nuisance,  but 
the  complaining  party  will  be  left  to  assert 
his  rights  if  the  contemplated  use  shall  prove 
a  nuisance.  Swaim  v.  Morris  (Ark.),  20- 
930. 

Illegal  charging  and  taking  of  tolls. 

—  A  proceeding  for  injunction  brought  by  the 
public  prosecuting  attorney  ex  officio  is  the 
proper  remedy  to  abate  an  alleged  public  and 
continuing  nuisance  consisting  of  the  charg- 
ing and  taking  of  tolls  on  a  public  highway 
by  a  corporation  whose  charter  has  expired. 
State  ea  rel.  Hines  v.  Scott  County  Mac- 
adamized Road  Co.   (Mo.),  13-656. 

Against  owner  of  vacant  lot  to  pre- 
vent playing  of  games.  —  Injunction  will 
not  lie  to  require  the  owner  of  vacant,  unin- 
closed  lots  to  prevent,  by  active  interference, 
the  use  of  such  lots  for  baseball  games  by 
those  who  may  see  fit  to  engage  in  the  games 
without  the  affirmative  consent  of  the  owner. 
Spiker  v.  Eikenberry    (la.),  14-175. 

Restraining  use  of  land  as  cemetery. 

—  Plaintiff,  the  owner  of  premises  near  land 
about  to  be  used  as  a  cemetery,  applied  for 
an  injunction  to  restrain  its  use  for  that 
purpose.  It  is  held  that  under  the  findings 
of  the  court,  and  under  the  circumstances 
proved,  the  injunction  should  be  issued.  Nel- 
son V.  Swedish,  etc.,  Cem.  Assoc.  (Minn.). 
20-790. 

(2)   Parties. 

State  as  party  plaintiff.  —  The  state 
may  maintain  a  suit  in  equity  to  abate  a 
public  nuisance  in  a  city  street.  Inasmuch 
as  the  streets  of  a  city  are  public  highways 
for  the  use  of  the  public  generally  and  not  of 
the  inhabitants  of  the  city  alone,  it  must  be 
held  that  the  powor  of  the  municipality  over 
its  streets  as  to  the  abatement  of  nuisances 
is  not  exclusive.  Alabama  Western  R  Co 
V.  state   (Ala.),  16-485. 

A  suit  to  enjoin  a  public  nuisance  carried 
on  in  St.  Louis  county,  Missouri,  is  properly 
brought  in  the  Circuit  Court  of  that  county 
in  the  name  of  the  state  at  the  relation  of 
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the    attorney-general.      State    ex    rel.    Crow 
V.  Canty  (Mo.),  13-787. 

County  as  party  piaintifl.  —  A  county 
which  owns  lands  near  a  river  and  bridges 
across  such  river  is  entitled  to  relief  from 
the  discharge  into  such  river  of  mining  debris 
which  causes  the  overflow  of  the  river  and 
the  deposit  of  debris  upon  such  lands,  and 
threatens  the  destruction  of  such  bridges. 
Sutter  c.  Nieols   (Gal.),  14-900. 

3.  Pbiok  Establishment  of  Right  in  Action 
AT  Law. 

"When  not  necessary.  —  Where  the  legal 
right  of  a  complainant  in  a  bill  for  an  in- 
junction is  clearly  shown  and  the  unlawful 
use  of  the  defendant's  property  which  injures 
the  complainant's  property  is  clearly  estab- 
lished, the  complainant  will  be  granted  re- 
lief without  a  prior  determination  in  an  ac- 
tion at  law  that  the  defendant's  use  of  his 
property  constitutes  a  nuisance.  Oehler  v. 
Levy  (111.),  14-891. 

In  order  to  entitle  the  owners  of  a  flat 
building  to  obtain  equitable  relief  by  way  of 
injunction  against  the  owner  of  an  adjoin- 
ing stable,  it  is  not  necessary  that  they  shall 
establish  in  an  action  at  law  that  the  owner 
of  such  stable  is  maintaining  a  nuisance  upon 
his  premises.     Oehler  v.  Levy  (111.),  14-891. 

(4)    Preliminary  injunction. 

TJse  threatening  health  of  thickly 
settled  community.  —  Where  the  evidence 
shows  that  there  is  good  reason  to  believe 
that  an  owner  of  property  in  a  residential 
portion  of  a  thickly  settled  vicinity  is  about 
to  devote  such  property  permanently  to  a 
use  which  involves  a  serious  menace  to  the 
health  of  the  owners  and  occupants  of  adja- 
cent property,  such  use  should  be  restrained 
until  the  facts  on  which  the  rights  of  the 
parties  depend  can  be  properly  determined  at 
the  final  hearing.  Cherry  v.  Williams  (N. 
Car.),   15-715. 

Modification  of  preliminary  order  to 
permit  erection.  —  If  the  defendant  in  an 
action  to  restrain  the  erection  and  mainte- 
nance of  a  hospital  in  a  thickly  populated 
section  of  a  city  desires  to  proceed  with  the 
construction  of  his  hospital  and  risk  the  re- 
sults of  the  trial,  the  preliminary  restraining 
order  may  to  that  extent  be  modified,  with- 
out permitting  him  to  use  the  building  for 
hospital  purposes.  Cherry  v.  Williams  (N. 
Car.),  15-715. 

(5)   Decree. 

Certainty  in  decree.  —  A  decree  enjoin- 
ing a  manufacturing  company  from  "making 
noises  "  with  its  machinery  "  so  as  to  render 
the  premises  of  the  plaintiff  .  .  .  unfit  for 
use  and  enjoyment  as  a  residence  by  a  rea- 
sonable and  normal  person,"  does  not  indi- 
cate with  sufficient  definiteness  the  acts 
which  the  defendant  is  restrained  from  doing. 
Collins  V.  Wayne  Iron  Works   (Pa.),  19-991. 

Perpetual  injunction.  —  In  an  action 
to  enjoin  what  is  found  to  be  a  public  nui- 


sance, consisting  of  the  giving  of  public  bull 
fight  performances  in  an  arena  prepared  for 
that  purpose,  upon  the  premises  of  a  certain 
realty  company,  a  decree  should  be  entered 
perpetually  enjoining  the  realty  company,  its 
owners,  and  managers,  from  permitting  bull 
fights  on  its  premises.  State  eas  rel.  Crow 
V.  Canty   (Mo.),  13-787. 

Scope  of  injunction.  —  Where  the  oper- 
ation of  noisy  machinery  by  the  defendant  is 
a  substantial  disturbance  to  the  plaintiff  in 
the  enjoyment  of  her  residence  only  when 
the  windows  and  doors  are  open,  or  when 
work  is  done  outside  the  shop  or  at  night, 
the  defendant  may  be  enjoined  from  operat- 
ing such  machinery  by  night  or  otherwise 
than  in  the  shop  with  the  doors  and  windows 
closed;  but  an  injunction  should  not  be 
granted  which  would  entirely  stop  the  opera- 
tion of  the  defendant's  machinery.  Collins 
V.  Wayne  Iron  Works   (Pa.),  19-991. 

Where  business  is  not  a  nuisance  per 
se.  —  Where  a  property  owner  is  injured  in 
the  enjoyment  of  his  property  by  the  noise 
of  a  business  which  is  not  a  nuisance  per  se, 
the  court  will  not  grant  an  injunction  which 
will  entirely  stop  the  operation  of  the  busi- 
ness, if  it  is  possible  to  frame  another  form 
of  decree  which  will  give  the  plaintiff  the  re- 
lief to  which  he  is  entitled.  Collins  v.  Wayne 
Iron  Works    (Pa.),   19-991. 

Staying  decree  for  limited  period.  — 
An  injunction  against  the  operation  of  a 
business  go  far  as  it  constitutes  a  nuisance 
may  be  stayed  for  a  limited  period  to  enable 
the  defendant  to  abate  the  nuisance  if  he 
can,  or  else  to  remove  the  objectionable  part 
of  the  business.  Appleby  v.  Erie  Tobacco 
Co.   (Can.),  20-731. 

Where  a  decree  enjoins  smelters  from 
"  roasting  or  smelting  sulphide  ores  carrying 
over  ten  per  cent,  sulphur,  so  as  to  discharge 
into  the  atmosphere  the  sulphur  in  the  form 
of  gas,  and  from  further  discharging  into 
the  atmosphere  of  arsenic,"  a  contention  by 
the  defendants  that  by  the  erection  of  cer- 
tain structures  the  escape  of  arsenic  into  the 
atmosphere  can  be  fully  arrested,  and  that 
the  structures  in  question  will  necessitate 
much  study  and  experiment,  does  not  require 
the  granting  of  additional  time  in  which  to 
conduct  such  study  and  experiments,  where 
it  appears  that  ajfmost  a  year  has  elapsed 
since  the  decree  for  injunction  appealed  from 
was  granted,  and  that  more  than  a  year  will 
elapse  before  the  mandate  of  the  appellate 
court  will  reach  the  lower  court,  especially 
where  it  is  not  contended  that  the  structures 
contemplated  will  prevent  the  escape  of  sul- 
phur gases  into  the  atmosphere.  American 
Smelting,  etc.,  Co.  v.  Godfrey   (U.  S.),  14-8. 

Refusal  of  injunction  on  giving  bond 
for  damages.  —  The  Utah  statute  author- 
izing the  court,  where  an  injunction  is 
sought,  to  refuse  an  injunction  and  require 
the  defendant  to  give  bond  to  pay  the  plain- 
tiff all  damages  that  may  be  recovered  on 
account  of  the  continuance  of  the  condition 
complained  of,  does  not  apply  to  final  hear- 
ings, but  only  prescribes  a  mode  of  proced- 
ure as  to  interlocutory  or  restraining  orders. 
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and  does  not  confer  jjower  on  a  court  to  per- 
petuate a  nuisance  upon  the  giving  of  bond 
to  pay  damages.  American  Smelting,  etc., 
Co.  V.  Godfrey   (U.  S.),  14-8. 

Restraining  burning  of  soft  ooal.  — 
A  decree  unlimited  as  to  time  or  circum- 
stances enjoining  a  manufacturing  plant 
from  burning  soft  coal  on  its  premises  in  the 
generation  of  steam,  is  too  broad  and  will  be 
modified  so  as  to  permit  tlie  defendant  to 
burn  soft  coal  upon  proof  of  a  change  of 
facts  making  such  use  of  the  defendant's 
property  no  longer  unreasonable.  MeCarty 
V.  Natural  Carbonic  Gas  Co.  (N.  Y.),  12- 
840. 

Decree  enjoining  smelting  of  sul- 
phnr  ores.  —  A  decree  enjoining  smelters 
from  creating  a  nuisance  by  smoke  and 
fumes,  which  by  its  terms  permits  the 
smelters  only  to  roast  or  smelt  ore  contain- 
ing not  to  exceed  ten  per  cent,  of  sulphur, 
should  be  amended  so  as  to  permit  the  smelt- 
ing of  sulphur  ores  containing  more  than 
ten  per  cent,  of  sulphur  when  mixed  with 
silicious  ores  containing  no  sulphur  provided 
the  mixture  does  not  contain  more  than  ten 
per  cent,  of  sulphur.  American  Smelting, 
etc.,  Co.  V.  Godfrey  (U.  S.),  14-8. 

7.  Measuke  of  Damages. 

Damages    for    permanent    injury.    — 

Where  a  water  tank  and  pumping  plant  are 
of  a  permanent  character  and  will  probably 
continue  to  be  used  with  injurious  effect 
to  adjacent  property,  damages  for  a  perma- 
nent injury  to  the  property,  represented  by 
the  diminution  in  the  market  value  of  the 
property,  are  recoverable.  Central  Consum- 
ers Co.  c.  Pinkert  (Ky.),  13-105. 

Where  preeise  am.ount  of  loss  cannot 
be  ascertained.  —  Notwithstanding  the  fact 
that  the  precise  amount  of  trade  lost  by  the 
plaintiff  on  account  of  a  fish  market  eon- 
ducted  in  such  manner  as  to  constitute  a 
nuisance  is  necessarily  unascertainable,  the 
plaintiff  is  not  remediless,  but  the  court  or 
jury  should  make  such  an  award  as  under 
all  the  circumstances  seems  equitable  and 
just  without  being  excessive.  Asia  v.  Pool 
(Wash.),  15-104. 


NVL  TIEL  RECORD. 

Effect  of  plea  in  scire  facias  to  revive  judg- 
ment, see  Judgments,  14. 


NUNC  PRO  TUNC. 

Power  of  court  to   amend   record  tmno  pro 
tunc,  see  Coubts,  2  a. 


NUNCUPATIVE   WILLS. 

See  Wills,  3  g. 


NURSING. 

Expense  of  nursing  as  element  of  damages, 
see  Damage,  9  c. 


OATH. 

Effect  of  oath  of  membership  in  labor  union, 
see  Labor  Combinations,  3. 

Failure  of  indictment  to  show  that  witnesses 
before  grand  jury  were  sworn,  see  In- 
dictments   AND   INFOKMATIONS,   8. 

Failure  of  jury  commissioners  to  take  oath 
of  office,  see  Jury,  4  a. 

Failure  of  special  judge  to  take  oath  of 
oflSce,  see  Judges,  5. 

OflScial  oath  of  justice  of  peace,  see  Justices 
OF  the  Peace,  1  a. 

Qualification  of  judges  by  taking  oath  of 
office,  see  Judges,  1. 

Swearing  jurors,  see  Jury,  8. 

Swearing  witnesses,  see  Witnesses,  2. 


OBITER. 

Judicial    dictum    distinguished    from    obiter 
dictum,  see  Stare  Decisis,  4. 


OBJECT   EVIDENCE. 

See  Evidence,  7. 

OBJECTIONS  AND  EXCEPTIONS. 

Objections  to  evidence,  see  Criminal  Law, 
6  m  (9) ;  Depositions,  4  f ;  Evidence, 
19. 

Excepting  to  rulings  of  trial  court,  see 
Trial,  2  d. 

Objections  to  jurors,  see  Jury,  6. 

Opposing  granting  of  liquor  license,  see  In- 
toxicating Liquors,  4  g. 


OBLIGATION. 


See  Oath. 


OBLIGATION  OF  CONTRACTS. 

Impairment   of,    see    Constitutional   Law 
15. 

OBSCENITY. 

1.  What  Constitutes  Obscene  Publi- 

cation, 1231. 

2.  Postal  Laws,  1232. 

3.  Sufficiency   of   Indictment  or   In- 

formation, 1232. 

1.    What    Constitutes    Obscene    Publica- 
tion. 
In  generaL  —  No  general  rule  can  be  laid 

down  as  to  what  constitutes  a  lewd,  lascivi- 
ous, or  indecent  publication.    Each  case  must 
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be  judged  by  the  facts  presented  therein,  and 
the  question  whether  the  matter  complained 
of  is  within  the  meaning  of  the  statute,  con- 
sidering all  the  circumstances  of  its  publica- 
tion, must  be  left  to  the  common  sense  of  the 
courts  and  juries.  Commonwealth  v.  Herald 
Pub.  Co.   (Ky.),  16-761. 

Application  of  statnte  to  news- 
papers. —  While  the  statute  against  obscene 
publications  applies  to  newspapers  as  well 
as  to  other  publications,  its  provisions  should 
not  be  applied  with  the  same  strictness  to 
daily  newspapers  as  to  printed  publications 
in  the  form  of  books  or  pamphlets  that  are 
wholly  or  in  greater  part  devoted  to  the 
treatment  of  subjects  that  are  lewd  and  scan- 
dalous, or  to  single  or  isolated  articles  de- 
signed to  bring  before  the  public  the  details 
of  some  indecent  or  disgusting  transaction. 
Commonwealth  v.  Herald  Pub.  Co.  (Ky.), 
16-761. 

Publication  of  court  proceedings.  — 
Although  greater  latitude  must  necessarily 
be  allowed  in  the  publication  of  court  pro- 
ceedings than  would  be  permitted  in  the  pub- 
lication of  matters  of  a  more  private  or  per- 
sonal character,  it  does  not  follow  that  a 
newspaper  is  privileged  to  publish  all  the 
filthy  and  disgusting  details  that  may  be 
developed  by  the  evidence  in  such  proceed- 
ings, without  rendering  itself  liable  under 
the  statute  against  obscene  publications. 
Commonwealth  v.  Herald  Pub.  Co.  (Ky.), 
16-761. 

On  an  indictment  against  certain  news- 
papers, under  the  Kentucky  statute  relative 
to  the  selling  of  obscene  publications  for 
publishing  extracts  from  the  testimony  on 
the  Thaw  trial,  publications  considered  and 
held  not  to  be  within  the  prohibition  of  the 
statute.  Commonwealth  v.  Herald  Pub.  Co. 
(Ky.),  16-761. 

Advertising  obscene  matter.  —  An  edi- 
tor who  inserts  in  his  newspaper  advertise- 
ments offering  for  sale  books  and  photo- 
graphs which  he  knows  to  be  of  an  obscene 
character,  with  the  result  of  bringing  about 
the  sale  of  such  publications,  may  be  con- 
victed under  an  indictment  charging  him  with 
causing  and  procuring  obscene  books  and 
photographs  to  be  sold  and  published  and  to 
be  sent  by  mail;  and  this  is  so  though  the 
advertisements  are  not  obscene  in  themselves 
and  though  the  advertisers  are  foreigners 
and  reside  abroad.  Eex  v.  De  Marny  (Eng.), 
7-254. 

Absence  of  tendency  to  excite  lustful 
desire.  —  The  New  York  statute  making  it 
a  misdemeanor  to  sell,  give  away,  or  show 
any  "  obscene,  lewd,  lascivious,  filthy,  inde- 
cent, or  disgusting  book,  paper,  or  picture," 
is  not  violated  by  an  article  which  attacks 
the  confessional  of  the  Catholic  Church  in  a 
vile  and  scurrilous  manner,  but  which  is  not 
a  lewd,  lascivious,  or  obscene  publication, 
the  tendency  of  which  is  to  excite  lustful  or 
lecherous  desire.  People  v.  Eastman  (N.  Y.), 
11-302. 

2.  Postal  Laws. 

Person  causing  obscene  matter  to  be 
printed  in  newspaper. —  Within  the  mean- 


ing of  the  federal  statute  prohibiting  the  use 
of  the  United  States  mails  for  the  dissemina- 
tion of  obscene  matter,  a  person  who  causes 
obscene  matter  written  by  him  to  be  printed 
in  a  newspaper,  intending  thereby  to  bring 
it  to  the  attention  of  the  readers  of  the  paper 
and  knowing  that  the  regular  mode  of  trans- 
mitting the  paper  to  its  readers  is  by  the  use 
of  the  mails,  knowingly  causes  the  objection- 
able matter  to  be  deposited  in  the  mail,  when 
in  the  regular  course  the  paper  with  the  ob- 
jectionable matter  printed  therein  is  depos- 
ited in  the  post  office  for  mailing  and  de- 
livery. DemoUi  r.  United  States  (U.  S.), 
7-121. 

Entire  contents  of  paper  need  not  be 
obscene.  —  It  is  not  essential  to  the  com- 
mission of  the  offense  created  by  the  federal 
statute  prohibiting  the  use  of  the  United 
States  mails  for  the  dissemination  of  ob- 
scene matter,  that  the  entire  contents  of  the 
newspaper  or  other  parcel  deposited  in  the 
mail  shall  be  objectionable  in  character,  or 
that  the  offender's  responsibility  for  its  be- 
ing put  in  the  mail  shall  extend  to  its  entire 
contents.  DemoUi  !;.  United  States  (U.  S.), 
7-121. 

Deposit  of  matter  in  mail.  —  It  is  not 
essential  to  the  commission  of  the  offense 
created  by  the  federal  statute  prohibiting 
the  use  of  the  United  States  mails  for  the 
dissemination  of  obscene  matter  that  the  ob- 
jectionable matter  shall  be  deposited  in  the 
mail  by  the  offender  himself,  or  by  another 
acting  under  his  express  direction,  as  he  is 
liable  under  the  statute  if  the  matter  is  de- 
posited in  the  mail  as  the  natural  and  prob- 
able consequence  of  the  act  intentionally 
done  by  him  with  the  knowledge  that  such 
will  be  its  natural  and  probable  effect.  De- 
moUi V.  United  States   (U.  S.),  7-121. 

3.  Sufficiency  of  Indictment  or  Informa- 
tion. 

Copy  of  alleged  obscene  matter.  —  An 

indictment  for  the  violation  of  a  statute 
prohibiting  the  possession  or  disposition  of 
obscene  matter  held  sufficient  without  con- 
taining a  copy  of  the  alleged  obscene  matter. 
State  V.  Zurhorst  (Ohio),  9-45. 


OBSTRUCTING   JUSTICE. 

Acts     obstructing    justice     as    contempt    of 

court,  see  Contempt,  1  g. 
Contracts    relating    to    judicial    proceedings, 

see  Contracts,  4  d. 

Mere  spoken  irords  indicating  inten- 
tion to  resist  arrest.  —  Under  the  Louisi- 
ana statute  making  it  a  crime  to  "oppose, 
resist,  or  assault  any  officer  while  attempt- 
ing "  to  execute  process,  any  conduct  which 
places  an  officer  executing  a  process  in  bodily 
fear  renders  the  offender  guilty;  but  mere 
spoken  words,  such  as  one  saying  that  he 
would  not  be  arrested  and  would  die  first, 
do  not  necessarily  constitute  a  violation  of 
tlie  law.   To  constitute  an  offense  it  is  neces- 
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sary  that  the  words  should  be  spoken  under 
circumstances  affording  the  officer  reasonable 
ground  to  believe  that  he  could  not  proceed 
with  the  arrest  without  incurring  evident 
risk  of  serious  injury.  State  i'.  Scott  (La.), 
17-400. 

What  necessary  to  establish  offense 
of  tampering  with  witness.  —  In  order 
to  establish  the  offense  of  tampering  with  a 
witness  under  the  Washington  statute,  it  ia 
not  necessary  to  show  some  act  of  physical 
intervention  by  the  defendant,  but  it  is  suf- 
ficient to  show  that  he  endeavored  to  pre- 
vent the  witness  from  testifying  by  threat- 
ening to  blacken  her  good  name.  State  v. 
Bringgold    (Wash.),  5-716. 

Tampering  with  witness  not  snb- 
psened.  —  A  prosecution  for  tampering  with 
a  witness  may  be  maintained  under  the 
Washington  statute,  though  the  person  tam- 
pered with  had  not  been  actually  subpoenaed 
at  the  time  of  the  offense.  State  v.  Bringgold 
(Wash.),  5-716. 

Admissibility  o£  evidence  in  prose- 
cution for  tampering  with  witness.— 
On  the  trial  of  a  person  charged  with  tam- 
pering with  a  prosecuting  witness  in  a  crim- 
inal prosecution,  the  record  of  such  prosecu- 
tion is  admissible  in  evidence  where  it  ap- 
pears that  the  defendant  knew  that  such 
cause  was  pending  when  he  endeavored  to 
prevent  the  prosecuting  witness  from  appear- 
ing and  giving  evidence  therein.  State  v. 
Bringgold    (Wash.),  5-716. 


OCCUPANTS. 

See  Adverse  Possession. 

Notice  to  "occupant"  of  land  in  proceeding 

to   lay  out  highway,   see   Streets  and 

Highways,  2  c. 


OCCUPATIONS. 

Condition  against  hazardous  occupation  of 
insured  property,   see   Insurance,   5   g 

False  representations  as  to  occupation,  see 
False  Pretenses  and  Cheats,  1  b. 

Interference  with  occupation,  see  Conspir- 
acy, 1  a. 

Judicial  notice  of  unhealthfulness  of  occu- 
pation, see  Labor  Laws,  1  a. 

Restricting  hours  of  labor  in  unhealthy  oc- 
cupations, see  Labor  Laws,  1  a. 

Restrictions  by  beneficial  associations,  see 
Benevolent  ob  Beneficial  Associa- 
tions, 5  b. 

Right  to  engage  in  lawful  occupation,  see 
Constitutional  Law,  9. 

Right  to  organize  in  pursuit  of  occupation, 
see  I;AB0B  Combinations,  4. 

Tax  on  occupations,  see  Hawkers  and  Ped- 
dlers; Licenses;  Physicians  and 
Surgeons,  1  a. 

Validity  of  statute  prohibiting  particular 
occupations  on  Sunday,  see  Sundays 
AND  Holidays. 


OBSTRUCTIONS. 

Liability  of  municipality  for  obstructions  on 

sidewalk,  see  Streets  and  Highways, 

7  c  (2). 
Obstructing    street    as    public    nuisance,    see 

Nuisances,  2  a. 
Obstructing   watercourses,    see    Waters    and 

Watercourses,  3  b   (4). 
Right  of  street  railway  company  to  remove 

obstruction    from    tracks,    see    Street 

Railways,  9. 


OBTAINING   MONEY   UNDER  FALSE 
PRETENSES. 

See  False  Pretenses  and  Cheats. 


OBVIOUS   DANGER. 

Duty  to  instruct  servant  as  to  obvious  dan- 
gers, see  Master  and  Servant,  3  d 
(1). 

OCCUPANCY. 

Agreement  for  joint  occupancy  as  creating 
relation  of  tenancy,  see  Landlord  and 
Tenant,  1. 

Effect   of  failure   to   occupy   homestead,   see 
Homestead,  6. 
Vols.  1-20  — Ann.  Cas.  Digest. —  78. 


OCEAN. 

See  Waters  and  Watercourses. 

OCTOROON. 

Marriage  between  octoroon  and  white  per- 
sons, see  Miscegenation. 

OF. 

Substitution  of  "all"  for  "of,"  see  Stat- 
utes, 4  e. 

OFFER. 

See  Contracts,  2  b. 

Acceptance  of  offer  of  reward  as  constitut- 
ing contract  for  services,  see  Rewards. 

Acceptance  of  offer  of  sale,  see  Sales,  1. 

Element  of  contract  of  sale,  see  Vendor  and 
Purchaser,  1  b. 

OFFER   OF   PROOF. 

See  Trui,  2  b. 

OFFICERS. 

See  Banes  and  Banking;  Corporatio.\s ; 
Municipal  Corporations,   13;   Public 

OFriCEBS. 
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OFFICAL  BONDS. 

See  Justices  of  the  Peace,  1  a. 


OPEN   SEASON. 

See  Game  and  Game  Laws. 


OH.. 

Character  as  mineral,  see  Mines  and  Min- 
erals. 

Liability  for  escape  of  oil,  see  Negligence, 
4;  Nuisances,  1  a. 

Measure  of  damages  for  construction  of  rail- 
road over  oil  lands,  see  Eminent  Do- 
main, 7  c  (3). 

Modification  of  oil  lease  by  oral  agreement, 
see  Frauds,  Statute  of,  1  b. 

Taking  oil  from  land  as  waste,  see  Life  Es- 
tates, 2  b. 


OI.EOMABGAKINE. 

See  Food,  5  c. 

Validity  of  excise  tax,  see  Revenue  Laws. 


OrOGBAPHIC   WILLS. 

See  Wills,  3  f. 

OMISSIONS. 

Death  caused  by  omission  of  duty,  see  Homi- 
cide, 4  b. 

Effect  of  omitting  words  from  indictment, 
see  Indictments  and  Informations,  4. 

Supplying  omitted  words  in  construction  of 
statute,  see  Statutes,  4  e. 

Supplying  omitted  words  in  construction  of 
wills,  see  Wills,  8  a   (5). 

OMITTED   PROPERTY. 

Assessment  for  taxation,  see  Taxation,  5  d. 

OMNIBUS. 

Power  of  railroad  to  operate  omnibuses,  see 
Railroads,  5  c. 

ONE   YEAR   CONTRACTS. 

See  Frauds,  Statute  of,  8. 

OPEN   ACCOUNTS. 

See  Accounts  and  Accounting. 

OPEN   AND   CLOSE. 

Right  to  open  and  close  generally,  see  Trial, 

4  a. 
Probate  proceedings,  see  Wills,  7  i. 


OPENING  JUDGMENTS. 

See  Criminal  Law,  7  b  (2) ;  Judgments,  9. 

OPENING  STATEMENTS. 

See  Criminal  Law,  6  i. 

OPHTHALMOLOGY. 

Ophthalmologist  as  medical  practitioner,  see 
Physicians  and  Surgeons,  3. 

OPINION  EVIDENCE. 

See  Evidence,  8. 

Admissibility  in  criminal  cases,  see  Criminal 
Law,  6  n  (7). 

OPINIONS. 

Admissibility  of  judicial  opinion  as  evidence 
of  facts  stated,  see  Evidence,  9  a. 

Commissioners'  opinions  as  res  judicata,  see 
Judgments,  6  d   (2). 

Effect  of  judicial  opinions,  see  Stare  De- 
cisis. 

Examination  by  appellate  court  of  opinion 
of  trial  court,  see  Appeal  and  Error, 
12  c. 

Expression  of  opinion  as  false  representa- 
tion, see  Fraud  and  Deceit,  1. 

Expressions  of  opinions  by  jurors  during 
trial,  see  Jury,  7  d   (4). 

Previously  formed  opinions  as  affecting  com- 
petency of  jurors,  see  Jury,  5  f. 

OPTICIANS. 

See  Physicians  and  Surgeons,  3. 

OPTIONS. 

Authority  to  give  option  to  purchase  land, 
see  Brokers,  1  b. 

Enforcement  of  option  to  purchase  real  es- 
tate, see  Specific  Performance,  3  f 
(3). 

Extension  of  option  as  consideration  of  con- 
tract, see  Contracts,  2  d. 

Option  as  property  subject  to  execution,  see 
Executions,  4. 

Option  of  insurer  to  repair  or  rebuild  de- 
stroyed property,  see  Insurance,  5  g 
(12). 

Purchase  of  land,  see  Vendor  and  Pub- 
chaser,  1  e. 

Purchase  of  premises  by  lessee,  see  Land- 
lord AND  Tenant,  3  f. 
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Renewal  of  lease,  see  T,\.nolord  and  Tenant, 

3  d   (3). 
Resale  of  stock  to  corporation,  see  Cobpoba- 

TIONS,  8  a    (1). 
Revocation  of  option,  see  Vendoe  and  Pue- 

CHASER,  3  j. 


ORAL   AGREEMENTS. 

Specific  performance  of  oral  agreements,  see 
Specific  Pekformance,  3  f   (4). 

Validity  o£  oral  agreements  generally,  see 
Frauds.  Statute  of. 

Validity  of  oral  ante-nuptial  agreement,  see 
Husband  and  Wife,  2  a   (3). 


ORDER    OF   PROOF. 

See  Criminal  Law,  6  m   ( 1 )  ;  Trial,  2  a. 

ORDERS. 

Appealable  orders,  see  Appeal  and  Erboe,  4. 
Disobedience  of  order  as  contempt  of  court, 

see  Contempt,  1  e. 
Enforcement  of  orders   of   boards  of  health, 

see  Health,  1  a. 


ORDERS  FOR  MONEY  OR 
PROPERTY. 

Failure  to  return  order  as  indicating 
acceptance.  —  In  an  action  against  a  rail- 
way company  for  breach  of  a  contract  obli- 
gating the  company  to  honor  orders  for 
money,  drawn  by  its  employees  in  favor  of 
the  plaintiff,  when  "  it  appears  thai  deduc- 
tion can  be  made  out  of  the  wages  due  "  the 
employees,  but  not  requiring  the  company  to 
return  the  orders  when  there  is  no  money 
due  the  drawers,  evidence  of  a  custom  on  the 
part  of  the  company  to  return  the  orders 
which  it  did  not  intend  to  pay  is  not  of  itself 
sufficient  to  establish  that  the  failure  to  re- 
turn a  certain  order  indicated  an  intention 
on  the  part  of  the  company  to  accept  and 
pay  it.  St.  Louis  Southwestern  R.  Co.  v. 
James   (Ark.),  8-611. 


ORDINANCES. 

See  Municipal  Corporations,  5. 

Action  for  violating  ordinance  as  civil  pro- 
ceeding, see  Actions. 

Applicability  to  motor  vehicles  of  ordinance 
regulating  hacks,  see  Motor  Vehicles. 

Arrest  without  warrant  for  violating  ordi- 
nance, see  Aerest,  2  b. 

Confiscation  of  dead  animals,  see  Constitu- 
tional Law,  9  b. 

Enforcing  compliance  with  ordinance,  see 
Mandamus,  2  e. 

Enjoining  enforcement  of  ordinances,  see  In- 
junctions, 2  d   ( 3 ) . 

Enjoining  passage  of  ordinances,  see  Injunc- 
tions, 2d  (2). 


Hard  labor  as  punishment  for  violating  or- 
dinance, see  Criminal  XjAW,  7  a  (1). 

Health  regulations,  see  Constitutional 
Law,  5  e. 

Judicial  notice  of  ordinances,  see  Evidence, 

1  a. 

Limitation    of    hours    of    labor,    see    Labor 

Laws,  1  b. 
Operation  in  territory  subsequently  annexed 

to  city,  see  Municipal  Corporations, 

3. 
Power  of  counties,  see  Counties,  2. 
Prescribing  punishment  for  unlawful  sale  of 

liquors,  see  Intoxicating  Liquors,  3  a 

(3). 
Prohibiting  animals  in  streets,  see  Animals, 

4. 
Regulating  disposal  of  garbage,  see  Health, 

2  a  (2). 

Regulation  of  cemetery,  see  Cemeteries. 

Regulation  of  keeping  and  sale  of  articles  of 
food,  see  Food. 

Regulation  of  liquor  traffic,  see  Intoxicating 
Liquors,  3  c   (2). 

Regulation  of  waterworks  and  water  com- 
panies,    see     Waters     and      Watee- 

COUESES,  4. 

Summary  convictions  for  violating  ordi- 
nances, see  Jury,  lb  (3). 

Uniform,  operation  of  ordinances,  see  Con- 
stitutional Law,  18. 

Validity  of  ordinances  regulating  places  of 
public  amusement,  see  Theatres  and 
Public  Resorts. 

Violation  of  ordinance  as  negligence,  see 
Negligence,  5;  Street  Railways,  8  a, 
(6). 

ORE   MILLS. 

Statutory  regulation  of  hours  of  labor  in 
ore  mills,  see  Labor  Laws,  1  a. 

ORGANIZATION. 

Of  corporations  generally,  see  Corporations, 

2. 
Of    street    railway    companies,    see    Street 

Railways,  3. 


ORIGINAL   PACKAGES. 

See  Interstate  Commerce. 

ORIGINAL   PROMISE. 

See  Feauds,  Statute  op,  6. 

ORNAMENTS. 

Liability  of  innkeeper  for  ornaments  of 
guests,  see  Inns,  Boarding  Houses, 
AND  Apartments,  5. 

ORPHANS. 

Homes  for  orphans  as  charitable  institutions 
see  Charities,  1.  ' 
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ORPHANS'   COURTS.  OWN. 

See  CouBis,  2  c  (2).  Construction   of   word   own   in   statute,   see 

SXATDTES,   4   d. 


OSTEOPATHY. 

See  Physicians  and  Surgeons. 

OTHER   CRIMES. 


OWNERSHIP. 

Averment  of  ownership   of   stolen   property, 

see  Larceny,  5  b. 
Condition   in   fire  insurance  policy  requiring 


_       ,     -     .,           .                  n, „,.»  T  .™    <3  sole    and    unconditional    ownership    of 

Proof  of  other  crimes,  see  CRiMmAi,  Law,  6  property,  see  Insurance,  5  b   {2). 

n   (6)  ;  EMBEZZLEMENT    5;  Forgery,  4;  p^^^^^^J^  J't^  ownership  in  fire  insurance 

Incest,  4  b;  Rape,  2d   (2).  p^ji^y^  ^^^  Insurant,  5  g. 

OTHER   EMPLOYMENT. 

OYER. 

Duty   of   discharged    servant   to    seek   other 

employment,  see  Master  and  Servant,  Eight  to  demand  oyer  in  scire  facias  on  re- 

1  e.  cognizance,  see  Bail,  9. 


OTHER  INSURANCE. 


OYSTERS. 


Provisions  in  policy  relating  to  other  insur- 
ance, see  Insurance,  5  g  (3).  See  Fish  and  Fisheries. 

OUSTER.  PAID-UP  INSURANCE. 

Necessity  of  actual  ouster  to  constitute  dis-      g^^  insurance   7  f  (3) 

seizin,  see  Partition,  2  b.  Po^^^  to  igg„g'  pai^-up  policies,  see  Benevo- 

lent AND  Beneficial  Associations,  1. 
OUTCRY. 

Failure  to  make  outcry  as  evidence  in  prose-  PAIN. 

cution  for  rape,  see  Rape,  2  d  ( 2 ) . 
Prohibiting  crying  of  wares  on  streets,  see      See  Damages. 

Hawkers  and  Peddlers,  3.  Proof  by  exclamations  of  suffering,  see  'Evi- 

dence, 10  a. 

OUTSTANDING   TITI.E. 

T.      ^         ,.      ^         ^    ■  T  PAINTINGS, 

Purchase   by    tenant   in   common,    see    JoiNT 

TENANTS  AND  TENANTS  IN  CoMMON,  2.      publication  within  Copyright  law,  see  Copt- 

RIGHT,  S. 

OVERCHARGES. 

Liability  of  carrier,  see  Carbiebs,  4  j   (4).  PANEIi. 

See  Jury,  4. 
OVERFLOW. 

PAPERS. 

Rights  and  liabilities  in  respect  to  oVerflow 

of    water,    see    Waters    and    Water-      Taking  papers  to  iurv  room,  see  Jury,  7  d 
courses.  (3)/  J    J  . 

OVERT  ACT.  PARAGRAPHS. 

Element  of  intent  to  commit  crime,  see  Crim-      Statement  of   causes   of   action   in   separate 
inal  Law,  1.  paragraphs,  see  Pleading,  3  c. 

OVERW^ORK. 

PARCELS. 

Liability   for   injuries  to  servant  caused  by 

overwork,    see    ^Taster    and    Servant,       Sale  of  land  in  parcels,  see  Judicial  Sales, 
3  a.  la. 
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PARDON,   REPRIEVE,   AND 
AMNESTY. 

1.  Nature  and   Extent  of   Pardoning 

Power,  1237. 

2.  Operation   and   Effect   of   Pardon, 

1237. 

a.  Disabilities    resulting    from    con- 

viction, 1237. 

b.  Conditional  pardons,  1237. 

3.  Revocation  of  Pardon,  1238. 

Effect  as   taking  away   riglit   to   divorce   on 

ground  of  conviction,  see  Divorce,  2  d. 
Powers   of  board  of  pardons,   see   Criminal 

Law,  7  a  (1). 
Kemission  of  fines,  see  Fines. 
Bight  of  prisoner  to  parole  after   repeal  of 

parole    act,    see    Criminal   Law,    7    b 

(10). 

1.  Nature  and  Extent  of  Pardoning 
Power. 

No  poorer  to  increase  punishment.  — 

The  board  of  pardons  is  a  branch  of  the  ex- 
ecutive department  of  the  state  government 
and  its  powers  and  prerogatives,  as  such,  are 
those  of  granting  clemency  to  convicted  pris- 
oners, and  it  has  no  power  to  increase  or 
extend  the  penalties  or  punishments  pro- 
nounced by  the  sentence  of  the  court.  In  re 
Prout  (Idaho),  10-199. 

Pardon  before  final  conviction.  —  Un- 
der the  Nebraska  constitution  the  pardon- 
ing power  of  the  executive  is  limited  to 
cases  where  there  has  been  a,  conviction  of 
Clime  by  the  judgment  of  a  court.  The  ver- 
dict of  a  jury,  finding  the  accused  guilty,  is 
not  a  conviction  within  the  meaning  of  the 
constitutional  provision.  Campion  v.  Gillan 
(Neb.),  16-319. 

What  is  an  impeachment.  —  A  judg- 
ment removing  a  justice  of  the  peace  from 
office  on  conviction  under  an  indictment  for 
oiBcial  misconduct  is  an  impeachment  pro- 
ceeding within  the  meaning  of  the  Tennessee 
constitution  (art.  5,  §  5)  excepting  "cases 
of  impeachment "  from  the  pardoning  power. 
State  V.  Parks   (Tenn.),  19-291. 

Pardon  for  violation  of  municipal 
ordinance.  —  The  governor  of  a  state  has 
no  authority  to  pardon  or  to  remit  a  fine 
imposed  on  one  who  has  been  convicted  in  a 
police  court  of  violating  a  municipal  ordi- 
nance.    Paris  V.  Hinton   (Ky.),  19-114. 

Remisoion  of  civil  liabilities.  —  The 
word  "offenses"  as  used  in  the  Nebraska 
constitution,  empowering  the  governor  to 
grant  pardons,  after  conviction,  for  all  of- 
fenses except  treason  and  cases  of  impeach- 
ment, is  equivalent  to  "  crimes,"  and  hence 
the  pardoning  power  of  the  executive  does  not 
extend  to  the  remission  of  civil  liabilities, 
such  as  the  liability  of  the  father  of  an  ille- 
gitimate child  to  contribute  to  its  support, 
established  by  the  judgment  of  the  court  in 
bastardy  proceedings.  Campion  v.  Gillan 
(Neb.),  16-319. 


2.  Operation  and  Effect  or  Pardon. 

a.  Disabilities  resulting  from  conviction. 

Recital  of  restoration  to  full  citizen- 
ship. —  Where  a  person  has  been  convicted 
of  two  separate  felonies  and  has  served  both 
terms  of  imprisonment  therefor,  a  pardon 
granted  him  by  the  governor  which  recites 
a  conviction  and  sentence  for  but  one  offense 
is  ineffective  to  remove  his  disability  or  re- 
store his  citizenship  as  to  the  other  convic- 
tion, and  therefore  he  is  still  incompetent  as 
a  witness,  even  though  the  pardon  recites 
that  it  restores  him  to  full  citizenship  and 
the  right  of  suffrage.  Miller  v.  State  (Tex.), 
3-645. 

Reinstatement  in  forfeited  office.  — 
A  pardon  cannot  restore  one  to  an  office 
which  he  has  forfeited  bv  virtue  of  his  con- 
viction of  the  crime  pardoned.  State  v.  Parks 
(Tenn.),   19-291. 

b.  Conditional  pardons. 

Power  to  attach  conditions.  —  Where 
a,  criminal  accepts  a  pardon,  he  accepts  it 
subject  to  all  its  valid  conditions  and  limi- 
tations, and  will  be  held  bound  to  a  com- 
pliance therewith.  Alvarez  v.  State  (Fla.), 
7-88. 

The  board  of  pardons  has  power  to  parole 
prisoners  upon  such  terms  and  conditions  as 
they  may  see  fit,  so  long  as  those  terms  and 
conditions  are  neither  immoral  nor  illegal. 
In  re  Prout   (Idaho),  10-199. 

A  pardon  is  a  mere  act  of  grace,  and  the 
pardoning  power  may  attach  to  it  any  con- 
dition precedent  or  subsequent  that  is  not 
illegal,  immoral,  or  impossible  of  perform- 
ance, and  a  prisoner  by  accepting  a  pardon 
conditioned  that  he  shall  not  violate  any 
law  of  the  United  States,  of  the  state,  or  of 
any  municipality,  becomes  bound  to  a  compli- 
ance with  the  conditions  imposed  and  cannon 
claim  that  the  pardon  is  absolute.  Ex  parte 
Houghton   (Ore.),  13-1101. 

Conditions  to  be  performed  after 
expiration  of  sentence.  —  The  conditions 
attached  to  a  parole  or  pardon  by  the  board 
of  pardons,  that  are  to  extend  beyond  or  be 
performed  after  the  expiration  of  the  term 
for  which  the  prisoner  was  sentenced,  are 
illegal  and  cannot  be  enforced  after  the  ex- 
piration of  the  term  for  which  the  prisoner 
was  sentenced.  In  re  Prout  (Idaho),  10- 
199. 

Effect  of  performance  of  condition.  — 
Where  a  conditional  pardon  has  been  granted 
and  accepted  and  the  convict  has  fulfilled 
the  conditions  thereof,  the  effect  of  the  par- 
don becomes  the  same  as  though  it  were  by 
its  terms  full  and  absolute.  Alvarez  v.  State 
(Fla.),  7-88. 

Effect  of  violation  of  condition.  — 
Where  a  prisoner  has  accepted  a  conditional 
pardon  and  has  been  released  from  imprison- 
ment by  virtue  thereof,  hut  has  violated  or 
failed  to  perform  the  conditions  or  any  of 
them,  the  pardon  in  case  of  a  condition  prece- 
dent, does  not  take  effect,  and  in  case  of  a 
condition  subsequent,  becomes  void,  and  the 
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criminal  may  thereupon  be  rearrested  and 
compelled  to  undergo  the  punishment  im- 
posed by  his  original  sentence,  or  as  much 
thereof  as  he  ha,d  not  suffered  at  the  time  of 
his  release.    Alvarez  v.  State   (Fla.),  7-88. 

Enforcement  of  condition.  —  Where  a 
conditional  pardon  provides  upon  its  face 
that  the  governor  may  summarily  determine 
whether  the  conditions  have  been  complied 
with,  and  if  he  finds  that  they  have  not  may 
revoke  the  pardon  and  order  the  reconfine- 
ment  of  the  offender,  such  stipulation  be- 
comes binding  upon  the  convict  and  author- 
izes his  rearrest  and  commitment  by  execu- 
tive order,  and  without  any  judicial  deter- 
mination. Ea>  parte  Hougliton  (Ore.),  13- 
1101. 

In  the  absence  of  a  statute  and  unless  the 
act  constituting  a  violation  of  a  condition  in 
a,  pardon  is  in  itself  a  criminal  offense,  the 
violation  of  the  condition  is  not  ground  for 
a  prosecution  by  indictment.  Alvarez  f. 
State   (Fla.),  7-88. 

Rearrest  and  recommitment  of  pris- 
oner. —  Where  a  conditional  pardon  ex- 
pressly provides  that,  upon  violation  of  the 
condition,  the  offender  shall  be  liable  to  sum- 
mary arrest  and  recommitment  for  the  unex- 
pired portion  of  his  original  sentence,  such 
stipulation,  upon  acceptance  of  the  pardon, 
becomes  binding  upon  the  convict,  and  au- 
thorizes h'is  rearrest  and  recommitment  upon 
the  terms  imposed  and  in  the  manner  and  by 
or  through  the  official  authority  stipulated 
in  the  pardon.  Alvarez  l:  State  (Fla.),  7- 
88. 

Jurisdiction  to  recommit  for  viola- 
tion of  condition.  —  A  proceeding  to  de- 
termine whether  a  convict  released  under  a 
conditional  pardon  should  be  recommitted  for 
violation  of  the  condition  is  preferably  to  be 
had  before  the  court  that  originally  tried 
and  convicted  the  offender,  but  may  properly 
be  had  before  any  criminal  court  of  compe- 
tent jurisdiction.  Alvarez  v.  State  (Fla.), 
7-88. 

Frocednre  on  rearrest  of  prisoner.  — 
Where  a  convict  has  been  released  under  a 
conditional  pardon,  his  rearrest  and  recom- 
mitment to  his  original  sentence  cannot  be 
had  upon  the  mere  order  of  the  governor  or 
board  of  pardons  alone,  unless  such  course  is 
provided  by  statute,  or  by  the  express  terms 
of  the  pardon.  The  convict,  in  the  absence 
of  a  statute  or  of  express  provisions  in  the 
pardon  to  the  contrary,  is  entitled  to  a  hear- 
ing before  some  court  of  general  criminal 
jurisdiction  in  order  that  he  may  show  that 
he  has  performed  the  condition  of  the  pardon, 
or  that  he  had  a  legal  excuse  for  not  having 
done  so,  or  that  he  is  not  the  same  person 
who  was  convicted;  and  on  such  a  hearing 
tlie  court  may,  in  its  discretion,  take  the 
verdict  of  a  jury  as  to  the  facts  involved. 
But  the  criminal  is  not  entitled  to  a  jury 
trial  as  a  matter  of  right,  except  upon  the 
question  whether  he  is  the  same  person  who 
was  convicted.  Alvarez  r.  State  (Fla.),  7- 
88. 

Frocednre  to  determine  violation  of 
condition.   —   The    proper   procedure    in   a 


proceeding  to  determine  whether  there  has 
been  a  violation  of  a  conditional  pardon  set 
out  in  detail.    Alvarez  v.  State  (Fla.),  7-88. 

Investigation  in  habeas  corpus  pro.^ 
ceedings.  —  The  question  whether  there  has 
been  a  violation  of  a  conditional  pardon  may 
be  investigated  and  determined  in  habeas 
corpus  proceedings  brought  by  the  convict 
himself  to  test  the  validity  of  his  arrest  and 
detention  for  an  alleged  violation  of  the  con- 
ditions.    Alvarez  v.  State   (Fla.),  7-88. 

Term  of  imprisonment  on  rearrest.  — 
A  prisoner  who  has  been  paroled  by  the 
board  of  pardons  and  thereafter  rearrested 
and  returned  to  the  penitentiary  for  a  viola- 
tion of  the  conditions  attached  to  the  parole 
is  entitled  to  his  discharge  at  the  expiration 
of  the  period  of  time  for  which  he  was  sen- 
tenced by  the  court,  and  he  cannot  be  law- 
fully detained  under  such  sentence  for  the 
purpose  of  serving  an  additional  term  equal- 
ing the  time  he  was  out  on  parole.  In  re 
Prout  (Idaho),  10-199. 

3.  Revocation  of  Paedon. 

Bight  to  revoke.  —  Before  delivery  and 
acceptance  a  pardon  may  be  revoked  by  the 
officer  or  body  granting  it;  but  if  the  pardon 
is  not  void  in  its  inception,  it  cannot  be  re- 
voked for  any  cause  after  its  delivery  and 
acceptance  are  complete,  for  then  it  has 
passed  beyond  the  control  of  the  officer  or 
body  granting  it,  and  has  become  a  valid 
and  operative  act,  of  the  benefits  of  which 
its  recipient  can  be  deprived  only  in  some 
appropriate  legal  .proceeding.  Alvarez  v. 
State  (Fla.),  7-88. 


PARENT   AND    CHIIiD. 

1.  Rights  of  Pabent,  1239. 

a.  Right  to  control,  1239. 

b.  Right  of  custody,  1239. 

c.  Right     to     child's     services    and 

earnings,  1239. 

d.  Right    to    recover    for    injury   to 

child,  1240. 

2.  Duties  of  Pabents,  1240. 

3.  Liabilities  of  Pabent,  1240. 

a.  To  child  for  tort,  1240. 

b.  To  third  person  for  tort  of  child, 

1240. 

4.  Liabilities  of  Child,  1241. 

5.  Transactions  between  Pabent  and 

Child,  1241. 

6.  Persons  in  Loco  Parentis;  Eights 

OP  Child  in  Such  Case,  1241. 

7.  Emancipation,  1242. 

See    Adoption    of    Child;    Advancements; 

Infants. 
Awarding  custody  of   children,    see   Habeas 

Corpus,  C  b. 
Consent  of  parent  to  marriage  of  minor,  see 

Marriage,  1  b. 
Custody  of  bastard  children,  see   Bastardy. 
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Liability  of  parent  for  advising  cliild  to 
separate  from  husband  or  -wife,  see 
Husband  and  Wife,  6  c. 

Limitation  of  action  for  seduction  of  daugh- 
ter, see  Limitation  op  Actions,  4  a 
(2)    (a). 

Lobs  of  society  of  child  as  element  of  dam- 
age, see  Damages,  9  c. 

Negligence  of  parent  inputable  to  child,  see 
Negligence,  7  e  ( 1 ) . 

Power  of  parent  to  commit  child  to  insane 
asylum,  see  Insanity,  3. 

Right  of  child  to  compensation  for  services 
to  parent,  see  Wokk  and  Labor. 

Bight  of  children  to  sue  for  death  of  parent, 
see  Death  by  Wrongful  Act,  G  c. 

Right  of  mother  to  appoint  testamentary 
guardian,  see  Guardian  and  Ward,  1. 

Right  of  parent  to  sue  for  annulment  of 
child's  marriage,  see  Marriage,  3  b. 

Right  of  parent  to  sue  for  death  of  child, 
see  Death  by  Wrongful  Act. 

Right  to  sue  for  abduction,  see  Abduction. 

Right  to  sue  for  injuries  caused  by  intoxi- 
cation of  child,  see  Intoxicating  Liq- 
uors, 8  a. 

Validity  of  note  by  parent  to  child  without 
consideration,   see  Advancements,   1. 

1.  Rights  of  Parent. 

a.  Right  to  control. 

In  matters  relating  to  education  of 
child.  —  At  common  law  the  principal  duties 
of  parents  to  their  legitimate  children  con- 
sisted in  their  maintenance,  their  protection, 
and  their  education.  While  the  municipal 
laws  took  care  to  enforce  these  duties,  yet 
it  was  presumed  that  the  natural  love  and 
affection  implanted  by  Providence  in  the 
breast  of  every  parent  had  done  so  more  ef- 
fectually than  any  law.  For  this  reason  the 
parent,  and  especially  the  father,  was  vested 
with  supreme  control  over  the  child,  including 
its  education.  Except  where  modified  by 
statute,  that  authority  still  exists.  School 
Board  District  v.  Thompson  (Okla.),  19- 
1188. 

Right  of  father  to  determine  re- 
ligions education.  —  The  father  of  infant 
children,  where  there  is  no  sufficient  cause 
for  depriving  him  of  the  right,  has  the  legal 
right  to  the  custody  and  control  of  the  chil- 
dren, and  has  the  right  to  have  them  edu- 
cated in  any  religious  faith  that  he  sees 
proper,  whose  tenets  do  not  inculcate  a  vio- 
lation of  the  laws  of  the  land.  Hernandez 
17.  Thomas   (Fla.),  7-446. 

b.  Right  of  custody. 

Natural  right  of  parent.  —  While  in 
awarding  the  custody  of  children  the  para- 
mount consideration  is  the  welfare  of  the 
child  rather  than  the  technical  legal  right  of 
the  parents,  courts  should  not  lightly  and 
without  good  cause  invade  the  natural  right 
of  a  parent  to  the  custody,  care,  and  control 
of  an  infant  child.  Hernandez  v.  Thomas 
(Fla.),  7-446. 

Superior  right  of  parent.  —  As  between 
a  parent  and  other  persons,  the  right  of  the 


former  to  the  custody  of  a  child  is  superior 
in  so  far  as  it  accords  with  the  best  interest 
of  the  child.  Cormack  v.  Marshall  (111.), 
1-256. 

Bad  moral  character  of  parent.  —  In 
order  to  establish  a  charge  that  a  parent's 
bad  moral  character  and  low  financial  condi- 
tion make  him  unfit  for  the  custody  of  his 
children,  it  is  necessary  to  show  clearly  that 
provision  for  ordinary  comfort  and  content- 
ment and  for  intellectual  and  moral  develop- 
ment of  the  children  is  not  to  be  expected  at 
his  hands.    Ex  p.  Reynolds   (S.  Car.),  6-936. 

Consideration  of  Irishes  of  child.  — 
The  wishes  of  children  iinder  the  age  of 
nurture,  namely,  fourteen  years,  as  to  their 
custody  may  be  considered  by  a,  court  against 
a  claim  of  their  parent,  but  such  wishes  are 
not  binding  on  the  court.  Ecu  p.  Reynolds 
(S.  Car.),  6-936. 

Financial  interests  of  child.  —  In  de- 
termining what  is  for  the  best  interest  of  a 
child  in  respect  of  custody  and  control,  its 
financial  interests  are  not  controlling  but 
are  not  to  be  disregarded.  Cormack  v.  Mar- 
shall (111.),  1-256. 

Validity  of  contract  transferring  cus- 
tody. —  Ordinarily,  a  promise  or  agreement 
by  a  father  to  transfer  the  custody  of  his 
children  to  another  person  is  against  public 
policy,  and  therefore  is  not  binding  upon  the 
father  or  enforceable  against  him.  Hernan- 
dez V.  Thomas   (Fla.),  7-446. 

Where  a  widow  with  no  means  of  support 
except  her  own  earnings  agrees  to  give  up 
her  natural  right  to  the  guardianship  of  her 
child  and  transfers  the  same  to  the  latter's 
grandfather,  who  on  his  part  agrees  to  edu- 
cate and  provide  for  the  child  and  allow  the 
mother  to  be  with  it  as  much  as  possible 
and  also  to  pay  an  allowance  to  the  mother 
for  her  own  maintenance,  the  arrangement 
is  not  void  as  against  public  policy  for  in- 
volving a  surrender  of  the  mother's  rights 
and  duties  to  her  child,  and  an  action  may  be 
maintained  by  the  mother  for  the  allowance 
agreed  to  be  paid  to  her.  Chisholm  v.  Chis- 
holm   (Can.),  11-213. 

Parol  gift  of  child.  —  A  parent's  right 
to  the  custody  of  his  child  cannot  he  de- 
feated by  evidence  of  a  mere  parol  gift  of  the 
child  to  another,  in  the  absence  of  a  showing 
of  a  clear  and  definite  parol  agreement  for 
unconditional  surrender  of  the  child  by  the 
parent,  or  of  conduct  on  the  part  of  the 
parent  estopping  him  to  claim  custody. 
Eip  p.  Reynolds  (S.  Car.),  6-936. 

e.  Right  to  child's  services  and  earnings. 
Where  child  lives  apart  from  parent. 

—  The  father  of  an  infant  employee  is  en- 
titled to  recover  from  the  employer  on  ac- 
count of  wages  paid  to  the  infant  in  dis- 
regard of  the  father's  demand  therefor  only 
the  excess  over  the  amount  expended  by  the 
infant  for  his  necessary  expenses,  where  he 
lives  apart  from  his  father  without  objection 
and  supports  himself.  McDaniel  v.  Rounds 
Bros.    (Ky.),   19-326. 

Deduction  of  value  of  necessaries 
furnished  to  child.  —  Where  a  father  sues 
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one  who,  without  his  consent,  has  employed 
his  minor  son,  to  recover  the  value  of  his 
son's  services  while  employed  by  the  defend- 
ant, basing  his  action  upoil  a  contract  im- 
plied from  the  circumstances  of  the  case,  and 
it  appears  that  the  employer,  while  such 
minor  was  engaged  in  his  service,  supplied 
him  with  necessaries  for  his  support  and 
maintenance,  the  recovery  of  the  plaintiff 
should  be  limited  to  the  reasonable  value  of 
the  services,  less  the  reasonable  value  of  the 
necessaries  so  furnished.  Culberson  v.  Ala- 
bama Construction  Co.  (Ga.),  9-507. 

d.  Right  to  recover  for  injury  to  child. 

Right  of  parent  to  compromise.  —  A 

parent  has  no  implied  authority  to  com- 
promise or  settle  the  claim  or  cause  of  ac- 
tion of  his  infant  child  or  to  consent  that  a 
judgment  may  be  rendered  against  him. 
Missouri  Pacific  R.  Co.  v.  Lasca  (Kan.),  17- 
605. 

Rights  of  father  of  infant  servant. — 
Where  an  infant  servant  is  injured  in  con- 
sequence of  the  negligence  of  the  master,  the 
servant's  father  has  a  right  of  action  against 
the  master  to  recover  damages  for  his  ex- 
pense and  loss  of  time  in  caring  for  his  son, 
and  for  medical  attendance  for  which  he  has 
made  himself  responsible,  but  not  for  loss  re- 
sulting from  the  diminished  earning  capacity 
of  the  son  in  the  future.  Great  Northern  R. 
Co.  V.  Couture   (Que.),  7-190. 

Right  to  recover  for  expulsion  of 
child  from  school.  —  A  father  cannot 
maintain  a  suit  for  a  wrong  done  to  his 
minor  child,  unless  he  has  incurred  a  direct 
pecuniary  injury  therefrom,  by  reason  of  loss 
of  service  or  expenses  necessarily  consequent 
thereon.  It  follows  that  if  a  teacher  of  a 
public  school  is  liable  to  any  one  for  expell- 
ing a  pupil  therefrom,  an  action  therefor 
will  not  lie  in  favor  of  the  father  of  the 
pupil,  when  he  has  thereby  suffered  no  direct 
pecuniary  loss.  Sorrels  v.  Matthews  (Ga.), 
12-404. 

2.  Duties  of  Pabents. 

Maintenance  of  children.  —  Both  as 
regards  third  persons  and  as  between  hus- 
band and  wife,  the  father  is  under  a  primary 
obligation  to  support  his  infant  children,  and 
the  mother  can  compel  the  father  to  provide 
for  the  children  to  the  relief  of  herself. 
Alvey  r.  Hartwig  (Md.),  14-250. 

Implied  agency  to  bind  father.  — 
Where  it  is  made  by  statute  the  legal  duty 
of  a  parent  to  maintain  his  children,  there  is 
an  implied  agency  to  bind  the  father  for 
necessaries,  where  there  is  a  total  abandon- 
ment of  a  minor  child  incapable  of  support- 
ing himself.    Finn  v.  Adams  (Mich.),  4-1186. 

3.  Liabilities  of  Parent. 
a.  To  child  for  tort. 

No  civil  remedy  against  parent  for 
abuse,  —  The  common-law  rule  as  to  the 
right  of  a  father  to  control  an  infant  child 
and  to  inilict  moderate  chastisement  obtains 


in  this  country,  and  in  ease  of  an  abuse  of 
parental  power,  a  child  has  no  civil  remedy 
against  the  father  for  personal  injuries  but 
merely  an  appeal  to  the  criminal  law  or  a 
resort  to  habeas  corpus.  McKelvey  v.  Me- 
Kelvey   (Tenn.),  1-130. 

Action  against  stepmother.  —  Cruel 
treatment  inflicted  by  a  stepmother  upon  a 
child  does  not  give  the  latter  the  right  to 
recover  civil  damages,  as  in  such  case  the 
father  would  be  responsible  singly  or  jointly 
with  the  stepmother  if  an  action  could  be 
maintained.  McKelvey  v.  McKelvey  (Tenn.), 
1-130. 

Action  for  damages  for  excessive 
punishment.  —  A  parent,  or  one  standing 
in  loco  parentis,  is  not  liable  either  civilly  or 
criminally  for  correcting  a  child  by  a  moder- 
ate or  reasonable  punishment,  but  it  is  other- 
wise if  the  punishment  is  unreasonable  or 
excessive.  In  an  action  to  recover  damages 
for  excessive  punishment,  it  is  a  question  of 
fact  to  be  determined  by  the  jury  whether 
the  punishment  inflicted  was  reasonable  or 
excessive.     Clasen  v.  Pruhs  (Neb.),  5-112. 

Admissibility  of  evidence  in  action 
for  damages.  —  The  rulings  of  the  trial 
court  on  the  admission-  and  exclusion  of  evi- 
dence in  an  action  by  a  minor  to  recover 
damages  for  cruel  treatment  by  a  person  in 
loco  parentis  examined  and  held  not  preju- 
dicial to  the  defendant.  Clasen  v.  Pruhs 
(Neb.),  5-112. 

Financial  ability  of  parent.  —  In  an 
action  by  an  infant  against  one  standing  in 
loco  parentis  to  recover  damages  for  cruel 
treatment,  where  it  is  averred  that  the  de- 
fendant had  the  necessary  means  to  provide 
food  and  clothing  for  the  plaintiff,  but  failed 
to  do  so,  and  such  allegation  is  not  admitted, 
it  is  proper  to  admit  evidence  of  the  financial 
ability  of  the  parent  so  to  provide,  when  such 
evidence  is  restricted  by  instruction  to  this 
purpose  alone.  Clasen-  v.  Pruhs  (Neb.),  5- 
112. 

SufBciency  of  evidence  in  action  for 
damages.  —  Evidence  in  an  action  by  an  in- 
fant against  one  standing  in  loco  parentis  to 
recover  damages  for  cruel  treatment  exam- 
ined and  held  sufficient  to  sustain  the  ver- 
dict.    Clasen  v.  Pruhs    (Neb.),  5-112. 

Charge  of  court  in  action  for  dam- 
ages. —  Instructions  in  an  action  by  a  child 
to  recover  damages  for  cruel  treatment  by  a 
person  in  loco  parentis  examined  and  held 
not  prejudicial  to  the  defendant.  Clasen  t. 
Pruhs    (Neb.),   5-112. 

Civil  liability  of  father  for  rape  of 
daughter.  —  Within  the  rule  that  a  minor 
child  cannot  sue  a  parent  for  damages  aris- 
ing upon  tort,  a  father  who  has  been  con- 
victed of  rape  upon  his  minor  daughter  and 
sentenced  to  prison  therefor  is  not  civilly 
liable  to  her  for  damages.  Roller  v.  Roller 
(Wash.),  3-1. 

h.  To  third  person  for  tort  of  child. 
Scope  of  minor's  employment.  —  In  an. 

action  against  a  father  for  damages  resulting 
from  the  setting  out  of  a  fire  by  his  minor 
sons   it  is  not  a   sufficient  allegation  of  the 
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parent's  liability  to  allege  that  the  sons, 
"  while  engaged  in  his  [the  father's]  busi- 
ness, and  for  his  benefit  and  working  for 
him,  purposely,  carelessly,  and  negligently 
set  out  a  fire."  It  is  necessary  to  allege, 
in  substances,  if  done  in  the  absence  of  the 
father  and  without  his  direction,  that  the 
setting  out  of  the  fire  'was  a  service  being 
rendered  for  the  father  or  resulting  from  an 
act  done  in  such  service;  in  other  words, 
that  the  fire  was  set  out  or  caused  by  an  act 
within  the  scope  of  the  employment.  Mirick 
V.  Suchy   (Kan.),  U-366. 

4.  Liabilities  of  Child. 

Common-law  obligation  to  support 
parent.  —  At  common  law  there  was  no  legal 
obligation  on  the  part  of  a  child  to  support 
his  parent.  Such  obligation  depends  entirely 
upon  statutory  provisions,  and  the  procedure 
provided  by  statute  for  the  enforcement  of 
the  obligation  must  be  pursued.  Duffy  v. 
Yordi   (Cal.),  9-1017. 

Under  California  statute.  —  Under  the 
California  statute  providing  that  "  it  is  the 
duty  of  .  .  .  the  children  of  any  poor  per- 
son who  is  unable  to  maintain  himself  by 
work,  to  maintain  such  person  to  the  extent 
of  their  ability,"  a  mother  who  is  being  sup- 
ported by  one  child  cannot  maintain  an  ac- 
tion against  another  child  for  another  sup- 
port, whether  or  not  the  supporting  child 
may  maintain  an  action  against  the  nonsup- 
porting  child  to  compel  contribution  to  the 
mother's  support.  Duffy  v.  Yordi  (Cal.), 
9-1017. 

5.    TBANS ACTIONS    BETWEEN    PARENT    AND 

Child. 

No  presumption  from  relation  of 
parent  and  child.  —  No  presumption  arises 
from  the  relation,  merely,  in  respect  to  gifts 
and  voluntary  conveyances  without  consid- 
eration from  parent  to  child,  though  some 
children  are  thereby  favored  to  the  exclusion 
of  others,  and  though  the  beneficiary  is  the 
adviser  of  the  parent,  and  has  the  control 
and  management  of  his  affairs.  Burton  V. 
Burton   (Vt.),  17-984. 

What  must  be  shown  to  set  aside 
voluntary  conveyance.  —  To  warrant  the 
setting  aside  of  a  voluntary  conveyance  made 
by  a  parent  to  a  child,  imposition,  fraud,  im- 
portunity, duress,  or  something  of  that  kind, 
in  addition  to  the  natural  influence  arising 
from  the  relationship  between  the  parties, 
must  be  shown;  and  the  burden  of  proof  in 
that  regard  rests  upon  the  party  attacking 
the  conveyance.  Burton  v.  Burton  (Vt.), 
17-984. 

Difference  between  relation  of  par- 
ent and  child  and  other  relations.  — 
There  is  a  distinction  as  regards  probative 
force  between  evidence  of  confidential  rela- 
tions existing  between  parent  and  child,  and 
evidence  of  similar  relations  existing  between 
strangers,  such  as  guardian  and  ward  or  at- 
torney and  client.  The  latter  relations,  in 
practical  effect,  change  a  permissible  in- 
fluence of  fact  as  regards  undue  influence  in 
the  case  of  a  child,  to  a  necessary  presump- 


tion of  sueh  influence  in  the  ease  of  an  at- 
torney or  guardian ;  or,  in  other  words, 
change  such  permissible  inference  of  fact 
from  one  that  might,  as  matter  of  reasoning, 
show  undue  influence,  to  one  that  certainly, 
as  matter  of  law,  is  prima  facie  proof  of 
such  influence.  Burton  v.  Burton  (Vt.),  17- 
984. 

Sufficiency  of  evidence  in  action  to 
set  aside  gift  and  conveyance.  —  In  an 
action  to  set  aside  a  deed  of  land  from  a 
parent  to  a  child,  and  also  the  transfer  of  a 
savings  bank  deposit,  on  the  ground  of  men- 
tal incapacity  and  undue  influence,  evidence 
examined  and  held  insufficient  to  warrant  a 
judgment  in  favor  of  the  plaintiff.  Burton 
V.  Burton   (Vt),  17-984. 

Deed  to  parent  from  child.  —  Where  it 
appears  that  a  deed  of  real  estate  was  pro- 
cured by  a  parent  from  his  child,  without 
consideration,  the  burden  is  on  the  parent  to 
show  that  the  transaction  was  fair  and  was 
entered  into  by  the  child  fully  understanding 
its  rights  and  fully  comprehending  the  nature 
and  effect  of  the  transaction,  and  that  the 
transaction  was  for  the  benefit  of  the  child. 
Hays  V.  Feather   (111.),  18-538. 

6.  Pebsons  in  Loco  Parentis;   Rights  of 
Child  in  Such  Case. 

Who  is  in  loco   parentis.  —  A  person 

assuming  the  parental  character  and  dis- 
charging parental  duties  to  a  minor  child, 
received  into  his  family  as  a  child  and  not  as 
a  servant,  stands  m  looo  parentis  to  such 
child.      Howard  v.  Randolph    (Ga.),   20-392. 

Bight  of  child  to  recover  -wages  in 
absence  of  contract.  —  Where  a  person 
assumes  the  relation  of  a  parent  to  a  child 
not  of  kin,  which  he  takes  from  an  orphan- 
age at  the  tender  age  of  three  years,  and 
faithfully  discharges  the  duties  of  that  rela- 
tion by  receiving  such  child  into  his  family 
and  educating  and  supporting  her  as  if  she 
had  been  his  own  child,  and  where  there  is 
no  express  agreement  to  pay  wages  to  the 
child,  she  cannot  maintain  an  action  against 
the  executors  of  the  person  who  stood  in  loco 
parentis,  for  services  rendered  while  a  minor, 
although  the  value  of  the  services  may  ex- 
ceed the  expenses  of  such  education  and  sup- 
port.     Howard  v.  Randolph    (Ga.),   20-392. 

Proof  of  contract  to  pay  for  minor's 
services.  —  One  who  has  been  received  in 
infancy  as  a  child  into  a  family  not  of  kin 
to  her,  and  remains  in  the  household  after 
her  majority,  and  then  seeks  to  recover  for 
services  rendered  to  such  family  after  ma- 
jority, has  the  burden  of  proof  to  show  either 
an  express  contract,  or  circumstances  from 
which  a  contract  to  compensate  for  such  ser- 
vices may  be  implied.  Howard  v.  Randolph 
(Ga.),  20-392. 

In  elucidating  the  question  whether  such 
services  were  rendered  gratuitously  or  under 
an  implied  promise  of  compensation,  evidence 
relating  to  the  character  and  extent  of  the 
services,  the  declarations  and  conduct  of  the 
recipient,  the  value  of  the  services,  and  cor- 
responding benefits  to  the  recipient,  is  ad- 
missible.    Howard  t;.  Randolph  (Ga.),  20-392. 
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7.  Emancipation. 

Definition.  —  The  emancipation  of  a  child 
is  the  relinquishment  by  a  father  of  his  right 
to  the  custody  and  service  of  the  child,  and 
the  investiture  of  the  child  with  the  same 
rights,  as  regards  the  father,  as  if  the  child 
were  of  full  age.  MftDaniel  v.  Rounds  Bros. 
(Ky.),  19-326. 

Emancipation  of  child  by  marriage.— 
The  right  of  a  wife  to  the  society  of  her  in- 
fant husband,  and  to  support  by  him,  even 
though  in  derogation  of  the  original  right  of 
custody  on  the  part  of  the  husband's  parents, 
is  well  settled;  and,  from  the  existence  of 
this  right  on  the  part  of  the  wife,  it  neces- 
sarily follows  that  the  infant  husband  is  en- 
titled to  his  earnings,  as  against  his  father, 
so  far  at  least  as  is  necessary  for  the  sup- 
port of  his  family.  Cochran  v.  Cochran  (N. 
Y.),  17-782. 

Express  or  implied  emancipation.  — 
The  emancipation  of  a  child  by  his  parent 
may  be  either  express  or  implied.  McDaniel 
V.  Rounds  Bros.   (Ky.),  19-326. 

Implied  assent  to  receipt  of  earnings 
l)y  minor,  —  Where  a  minor  son,  without 
his  father's  consent,  makes  a  contract  for 
his  services  with  a  third  person,  and  the 
father  knows  that  the  son  is  in  the  employ- 
ment of  such  person,  but  neither  makes  any 
objection  nor  demands  pay  for  his  child's 
services  from  such  employer,  there  is  an  im- 
plied assent  by  the  father  that  the  son  shall 
receive  his  earnings  in  such  employment. 
Culberson  v.  Alabama  Construction  Co. 
(Ga.),  9-507. 

Revocation  of  express  emancipation. 

—  An  express  emancipation  cannot  be  re- 
voked by  the  parent.  McDaniel  r.  Rounds 
Bros.   (Ky.),  19-326. 

Revocation  of  implied  emancipation. 

—  An  implied  emancipation  of  a  child  by  his 
parent  may  be  revoked  by  prompt  action  on 
the  part  of  the  parent.  McDaniel  v.  Rounds 
Bros.   (Ky.),  19-326. 

In  adjudicating  on  the  right  of  a  father 
to  revoke  an  implied  emancipation  of  his 
infant  child,  the  court  will  not  look  exclu- 
sively to  the  rights  of  the  parent,  but  will 
consider  what  is  best  for  the  child.  Mc- 
Daniel I-.  Rounds  Bros.  (Ky.),  19-326. 

'When  revocation  of  implied  emanci- 
pation xrill  not  be  permitted.  —  Revo- 
cation of  the  emancipation  of  a  child  will 
not  be  permitted  where  the  father  of  the 
child  permitted  him  at  the  age  of  sixteen 
years,  after  he  had  been  earning  wages  for 
four  years,  to  leave  home,  and  to  receive  his 
wages  and  support  himself  for  two  years, 
during  which  time  the  child  prospered  in  his 
work,  and  proved  himself  to  be  sober,  in- 
dustrious, well  behaved,  and  capable.  Mc- 
Daniel V.  Rounds  Bros.  (Ky.),  19-326. 

PARI   DELICTO. 

As   affecting  right  to   divorce,   see  DrvoKCE, 

3  a. 
Validity   of  life   insurance  contract,   see  In- 

StTBANCE,    7    a. 


PARI   MATERIA. 

Construction  of  statutes  in  pari  materia,  see 

Statutes,  4  b. 


PARK  COMMISSIONERS. 

Liability   of   municipality   for   negligence  of 
park     commissioners,     see     Municipal 

CORPOBATIONS,   9   C. 


PARKS. 

Power  of  municipality  to  accept  dedication 
for   public   park,   see   Municipal   Cob- 

FOBATIONS,   4  e. 


PAROL. 

Creation  of  trust  by  parol,  see  Tbusts  and 
Trustees,  1  a  (2). 

Parol  contracts  generally,  see  Frauds,  Stat- 
ute OF. 

Parol  contracts  of  insurance,  see  Insurance, 
3  a;  5  e   (2). 


PAROL   EVIDENCE. 

See  Evidence,  14. 

Explaining  abbreviations,  see  Abbreviations. 
Explaining     warehouse     receipt,     see    Bail- 
ment, 3. 


PAROL    GIFTS. 

EflFect  of  parol  gift  of  land,  see  Gifts,  3. 

PAROL   GRANTS. 

See  Easements,  1  b. 

PAROL   PARTITION. 

Effect  of  parol  partition,  see  Partition,  2  b. 

PAROLE. 

See  Criminal  Law,  7  a  ( 1 )  ;  Pabdon,  Re- 
prieve, AND  Amnesty. 

Right  of  prisoner  to  parole  after  repeal  of 
parole  act,  see  Cbiminal  Law,  7  b 
(10). 

Validity  of  statute  providing  for  parole  sys- 
tem, see  Statutes,  3  b. 

PARTIAL   INTESTACY. 

Presumption  against,  see  Wills,  8  a  (2). 


PAETIAL  VALIDITY  — PARTIES  TO  ACTIONS. 


I24;j 


PARTIAL   VALIDITY. 

Effect  of  ordinance  valid  in  part  and  void  in 
part,  se«  Municipal  Coeporations,  5 
f  (1). 

PABTIC1JLABS. 

Bills  of  particulars  in  civil  cases,  see  Plead- 
ing, 7. 

Bills  of  particulars  in  criminal  cases,  see 
Indictments  and  Infobmations,  3,  5. 


PARTIES. 

See  Contracts;  Deeds. 

PARTIES   TO   ACTIONS. 

1.  Joinder  of  Parties,  1243. 

2.  Intervention  of  Parties,  1244. 

Actions  by  and  against  labor  unions,  see 
Labor  Combinations,  10. 

Actions  by  and  against  partnerships,  see 
Partnership,  5  b  (1). 

Actions  by  and  against  personal  representa- 
tives, see  ExECUTOKs  and  Administra- 
tors, 18  b. 

Actions  on  contracts,  see  Contracts,  7  b. 

Actions  on  fire  insurance  policies,  see  In- 
surance, 5  m   ( 3 ) . 

Actions  to  construe  wills,  see  Wills,  8  d 
(2). 

Actions  to  enjoin  nuisance,  see  Nuisances, 
6  b   (2). 

Annulment  of  marriage,  see  Marriage,  3  b. 

Bringing  in  new  parties  as  affected  by  stat- 
ute of  limitations,  see  Limitation  of 
Actions,  4  b   (2). 

Competency  of  parties  as  witnesses,  see  Wit- 
nesses, 3b  (1). 

Death  of  party  as  abatement  of  action,  see 
Abatement  and  Revival. 

Determination  of  boundaries,  see  Bounda- 
ries, 5. 

Joinder  of  assignor  and  assignee  as  plaintiffs, 
see  Assignments,  3. 

Joinder  of  trustee  and  bankrupt  in  suit  to 
collect    bankrupt's    assets,    see    Bank- 

EUPTOT,    II. 

Misjoinder  of  parties,  see  Explosions  and 
Explosives,  2. 

Particular   actions   and  proceedings,  see  Ap- 
peal and   Ekhoe,   5;    Contempt,   3   b 
Ejectment,  3 ;  Eminent  Domain,  9  f 
Injunctions,  3  b;  Partition,  2  d  (1) 
Specific  Performance,  5  a. 

Parties  in  equity,  see  Equity,  3. 

Probate  proceedings,  see  Wills,  7  e. 

Real  parties  in  interest  as  affected  by  judg- 
ment, see  Judgments,  6  a  (2). 

1.  Joinder  of  Parties. 

Representative  parties,  —  The  Colo- 
rado statute  providing  that  a  court  may 
make  an  order  permitting  one  or  more  per- 
sons to  sue  or  defend  for  the  benefit  of  all 


the  parties  interested  is  not  mandatory,  and 
the  overruling  of  a  motion  to  strike  the  com- 
plaint from  the  files  upon  the  ground  that 
no  such  order  has  been  made  is  not  error. 
Adams  v.  Clark  (Colo.),  10-774. 

Joint  action  by  insurer  and  insured. 

—  Where  an  insurance  company  pays  to  the 
insured  a  loss  occasioned  by  the  wrong  of  a 
tliird  person  and  by  subrogation  takes  an  as- 
signment of  the  claim  against  the  wrongdoer 
for  the  damages  to  the  extent  of  the  amount 
so  paid,  which  is  less  than  the  value  of  the 
property  destroyed,  the  insurer  and  the  in- 
sured may  under  the  Oregon  statute  main- 
tain jointly  an  action  at  law  for  the  entire 
loss  against  the  wrongdoer.  Fireman's  Fund 
Ins.  Co.  V.  Oregon  R.,  etc.,  Co.   (Ore.),  2-360. 

Accident  insurance  company  irbicli 
has  paid  loss  as  necessary  party  to  ac- 
tion for  negligence.  —  As  an  accident  in- 
surance company  which  has  paid  the  amount 
stipulated  in  one  of  its  policies  for  an  in- 
jury to  the  insured  is  not  thereby  subro- 
gated to  the  rights  of  the  insured  against  a 
person  whose  negligence  or  wrongful  act 
caused  the  injury,  it  follows  that  such  com- 
pany is  not  a  necessary  party  to  an  action 
by  the  insured  against  such  person  for  the 
recoverv  of  damages.  Gatzweiler  v.  Milwau- 
kee Electric  R.,  etc.,  Co.    (Wis.),   16-633. 

Use  of  name  of  necessary  party  as 
copIaintifP.  —  Under  common-law  procedure, 
where  one  of  several  owners  of  a  joint  inter- 
est refused  to  join  as  plaintiff,  the  other 
owners  were  permitted  to  use  his  name  as  a 
coplaintiff.  Ingham  Lumber  Co.  v.  Ingersoll 
(Ark.),  20-1002. 

Joinder  of  necessary  party  plaintiff 
as  codefendant.  —  Under  the  Arkansas 
statute  (Kirb.  Dig.,  §  6007)  providing  that 
of  the  parties  to  an  action,  those  united  in 
interest  must  be  joined  as  plaintiffs,  but  that 
when  for  any  cause  it  may  be  necessary  for 
the  purpose  of  justice,  a  person  who  should 
have  been  joined  as  plaintiff  may  be  made 
defendant,  a  partner  who  refused  to  join  in 
an  action  to  recover  a  claim  of  the  firm  may 
be  made  a  party  defendant.  Ingham  Lumber 
Co.  V.  Ingersoll  (Ark.),  20-1002. 

Where   defendants   acted  in   concert. 

—  In  an  action  for  trespass  against  the 
rights  of  the  plaintifli,  where  the  allegations 
show  that  the  defendants  acted  in  concert 
or  by  unity  of  action  in  permitting  such 
wrong,  there  is  no  misjoinder  of  parties  de- 
fendant. McClain  v.  Lewiston  Interstate 
Fair,  etc.,  Assoc.   (Idaho),  20-60. 

SuiBciency   of  allegation  of   liability 

of   defendants    as   joint   tortfeasors.  

In  an  action  for  tort,  a  complaint  alleging 
that  the  defendants  negligently,  wantonly, 
and  with  utter  disregard  of  the  safety  of  the 
various  riders  engaged  in  a  speed  contest, 
permitted  a  dog  to  go  on  the  race  track,  al- 
leges the  liability  of  the  defendants  as  joint 
tortfeasors,  and  the  complaint  is  not  subject 
to  a  demurrer  for  misjoinder  of  defendants. 
McClain  v.  Lewiston  Interstate  Fair  etc 
Assoc.   (Idaho),  20-60.  '        "' 

Manner  of  raising  question  of  defect 
of  parties.  —  A  defect  of  parties  not  appar- 
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eiit  upon  the  face  of  the  complaint  must  be 
Bet  up  by  a  verified  plea  in  abatement,  filed 
and  tried  before  answers  in  bar  are  pleaded. 
Western  Union  Tel.  Co.  v.  State  eco  rel.  Ham- 
mond Elevator  Co.   (Ind.),  6-880. 

The  objection  of  the  nonjoinder  of  a  party, 
if  not  taken  by  demurrer,  plea,  or  answer, 
will  receive  little  favor  from  the  courts,  and 
will  not  be  available  unless  it  appears  that 
the  decree  will  have  the  effect  of  depriving 
the  omitted  party  of  his  legal  rights.  Pease 
V.  Chicago  Crayon  Co.    (111.),  14-263. 

The  question  of  a  defect  of  parties  plain- 
tiff or  defendant  can  be  raised  only  by  de- 
murrer or  answer.  If  not  so  raised,  it  is 
waived.      Budds  v.  Frey   (Minn.),  15-24. 

2.  Intebvention  of  Parties. 

Right  of  intervention.  —  The  fact  that 
an  intervener  has  some  other  and  adequate 
remedy  for  the  protection  of  his  property 
and  rights  is  no  bar  to  his  right  to  intervene. 
If  he  has  any  interest  in  the  matter  in  liti- 
gation, or  in  the  success  of  either  of  the  par- 
ties, he  has  a  right  to  intervene.  Potlatch 
Lumber  Co.  i;.  Eunkel    (Idaho),   18-591. 

Adding  ne-nr  parties.  —  Where  there  is 
a  defect  as  to  parties  the  court  may  at  any 
time  before  or  after  judgment  direct  other 
persons  to  be  made  parties,  to  the  end  that 
justice  be  done.  Walker  v.  Miller  (N.-Car.), 
4-601. 

The  Nebraska  statute  which  provides  for 
intervention  before  trial  does  not  curtail  the 
power  of  a  court  to  bring  other  parties  be- 
fore it,  when  satisfied  that  their  presence  is 
necessary  to  a  proper  determination  of  the 
cause.     Brown  v.  Brown  (Neb.),  8-632. 

In  action  by  snlistitnted  truitee 
where  former  trustee  claims  an  inter- 
est. —  Where  a  trustee  brings  an  action 
against  a  bank  to  compel  the  issuance  to  him 
of  a  certificate  of  stock  in  the  bank  and  the 
payment  of  dividends  to  him,  and  fails  to 
make  a  former  trustee  a  party  to  the  action, 
and  such  former  trustee  notifies  the  bank 
that  she  claims  an  interest  in  the  stock  in 
question,  the  action  should  not  be  dismissed 
for  defect  of  parties,  but  the  court  should 
require  such  former  trustee  to  be  brought  be- 
fore the  court  by  constructive  process  if  she 
is  outside  the  jurisdiction  of  the  court,  and 
the  court  may  then  make  such  order  as  the 
proof  warrants.  Letcher  i>.  German  Nat. 
Bank  (Ky.),  20-815. 
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1.  By  Act  of  Parties. 

Effect  of  statute  of  frauds,  —  In  con- 
sequence of  the  statute  of  frauds,  no  legal 
partition  can  be  made  between  tenants  in 
common  without  a  deed  or  writing,  and  part 
performance  will  not  prevent  operation  of 
the  statute.  Ehea  v.  Craig  (N.  Car.),  8- 
400. 

In  a  proceeding  to  partition  land  alleged  to 
be  held  in  common,  where  the  defendant  sets 
up  adverse  possession  for  more  than  twenty 
years  under  a  parol  partition,  the  mere  cir- 
cumstance that  the  defense  originated  in  a 
parol  agreement  does  not  exclude  evidence  of 
the  possession  under  the  agreement,  nor  does 
it  exclude  evidence  of  the  agreement  itself 
and  its  attendant  circumstances.  Ehea  v. 
Craig  (N.  Car.),  8-400. 

2.  By  Judicial  PBociaDiNGs. 
a.  Jurisdiction. 

Where  land  cannot  be  equitably  di- 
vided. —  Where  land  cannot  be  equitably 
divided  in  kind,  either  the  probate  or  the 
chancery  court  may  be  resorted  to  for  a.  sale. 
Finch  V.  Smith  (Ala.),  9-1026. 

^■Where  land  can  be  equitably  par- 
titioned. —  If  land  can  be  equitably  parti- 
tioned in  kind,  and  the  remedy  by  allotment 
in  the  probate  court  is  ineffectual  to  that 
end,  the  proceeding  should  be  brought  in  the 
chancery  court.  Finch  v.  Smith  (Ala.),  9- 
1026. 

Where  probate  court  has  obtained 
jurisdiction.  —  Where  a  probate  court  has 
obtained  jurisdiction  of  a  partition  proceed- 
ing, it  retains  jurisdiction  and  proceeds  ac- 
cording to  its  own  mode  of  procedure  and 
powers,  unless  the  matter  is  removed  to  the 
chancery  court  on  account  of  the  existence  of 
special  equitable  grounds.  Finch  v.  Smith 
(Ala.),  9-1026. 

Effect  of  final  decree  of  probate 
court.  —  A  final  decree  of  the  probate  court 
ordering  a  partition  in  kind  or  by  sale  is 
conclusive  until  it  is  reversed  or  appealed, 
and  excludes  the  jurisdiction  of  the  chancery 
court,  unless  there  is  some  special  equitable 
ground  for  the  interposition  of  equity. 
Finch  V.  Smith    (Ala.),  9-1026. 
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b.  Right  to  compel. 

Tenant  in  oommon  who  bai  been  dls- 
leized.  —  A  tenant  in  common  who  has  been 
disseized  is  not  entitled  to  partition,  but  to 
prevent  a  tenant  in  common  from  having  par- 
tition there  must  be  an  actual  ouster.  Roll 
V.  Everett   (N.  J.),  17-1196. 

Bight  of  life  tenant.  —  Under  the  Wis- 
consin statute  tenants  in  common  of  a  life 
estate  may  have  partition.  The  action  may 
be  maintained  by  any  person  having  an 
estate  in  possession  and  the  owners  of  the 
reversion  are  proper  parties  defendant.  Un- 
der such  statute  a  life  tenant  bringing  an 
action  for  partition  to  which  the  reversioners 
are  defendants  can  have  a  partition  of  the 
life  estate  only  and  not  of  the  fee  belonging 
to  the  reversioners.  Piano  Mfg.  Co.  v.  Kind- 
schi  (Wis.),  11-1039. 

Kight  of  dowress.  —  A  dowress  to  whom 
dower  has  been  assigned  by  metes  and  bounds 
is  not  a  "  tenant  in  common,  joint  tenant,  or 
coparcener  "  with  the  owner  of  the  fee,  and 
therefore  is  not  entitled,  under  the  Rhode 
Island  statute  (Gen.  Laws  1909,  c.  330,  § 
4),  to  maintain  a  proceeding  for  compulsory 
partition.  Newell  v.  Willmarth  (R.  I.),  19- 
807. 

Bight  barred  by  laches.  —  The  right  of 
heirs  to  partition  is  barred  by  laches  where 
it  appears  that  each  took  possession  of  a 
parcel  of  the  land  under  a  deed  executed  by 
their  deceased  father  and  remained  in  pos- 
session for  about  forty  years  without  ques- 
tioning or  inquiring  into  the  validity  of  the 
deeds,  though  they  received  the  deeds  after 
their  father's  death,  knowing  that  they  had 
not  been  recorded  in  his  lifetime.  Ater  v. 
Smith   (111.),  19-105. 

Protection  of  beneficial  owner.  —  Un- 
der the  statutes  of  Florida,  partition  will  be 
enforced  only  when  required  by  the  demands 
or  the  interests  of  a  beneficial  owner,  or  when 
shown  to  be  necessary  to  protect  the  rights 
of  those  beneficially  interested.  Hobbs  v. 
Frazier   (Fla.),  16-558. 

Ezdnsive  possession  of  defendants.  — 
Under  the  Florida  statutes,  a  court  of  equity 
has  authority  to  entertain  a  bill  for  parti- 
tion filed  by  one  who  claims  an  undivided 
interest  in  the  land  sought  to  be  partitioned 
under  a  conveyance  from  the  defendants,  even 
though  the  defendants  are  in  exclusive  pos- 
session, claiming  that  the  deed  to  the  com- 
plainant is  merely  a  contract  to  convey  and 
not  a  conveyance;  and  also  has  authority  to 
adjudicate  the  rights  and  interests  of  the  re- 
spective parties  therein,  even  though  the 
complainant  has  never  had  possession  of  any 
of  the  land.  Girtman  v.  Starbuck  (Fla.), 
5-833. 

Effect  of  parol  partition.  —  Where  land 
has  been  divided  among  tenants  in  common 
by  a  parol  agreement,  and  the  tenants  have 
gone  into  possession  of  their  several  and  re- 
spective shares  in  accordance  with  the  agree- 
ment, and  each  has  continued  in  sole  and  ex- 
clusive possession  of  his  share  for  pore  than 
twenty  years  without  having  claim  or  de- 
mand made  upon  biTO  by  \he  other  tenants 


for  renti,  iesues,  or  profits,  and  each  of  the 
tenants  has  recognized  the  other's  possession 
to  be  of  right  and  hostile,  the  law  will  pre- 
sume an  aetual  ouster  and  a  supervening 
adverse  possession  as  fully  as  if  the  posses- 
sion had  been  of  the  whole  instead  of  a  part 
only.     Rhea  i;.  Craig  (N.  Car.),  8-400. 

Effect  of  continuous  and  open  pos- 
session of  part  of  land.  —  In  a  proceeding 
to  partition  land  alleged  to  be  held  in  com- 
mon, where  the  defendant  sets  up  a  parol 
partition  and  adverse  possession  thereunder, 
it  is  proper  to  refuse  the  plaintiff's  request 
for  an  instruction  which  tells  the  jury  that 
if  they  find  that  each  of  the  tenants  in  com- 
mon has  been  in  continuous,  open,  and  notori- 
ous possession  of  some  part  of  the  land,  the 
statute  of  limitations  has  not  run  in  favor 
of  either  of  the  tenants  against  the  others, 
hut  the  possession  of  each  is  presumed  to 
have  been  in  the  interest  of  all  the  tenants 
and  in  support  of  the  common  title,  if  the 
instruction  omits  the  important  element  of 
the  length  of  the  possession.  Rhea  v.  Craig 
(N.   Car.),  8-400. 

Instruction  as  to  continuity  of  ad- 
verse possession.  —  In  a  proceeding  to  par- 
tition land  alleged  to  be  held  in  common, 
where  the  defendant  sets  up  a  parol  parti- 
tion and  adverse  possession  thereunder,  it  is 
proper  to  refuse  the  plaintiff's  request  for 
an  instruction  that  possession  within  twenty 
years  by  one  of  the  tenants  in  common  of  a 
portion  of  the  land  claimed  by  another  ten- 
ant by  adverse  possession  will  break  the  con- 
tinuity of  the  possession  of  the  latter,  if 
the  instruction  requested  does  not  state 
whether  the  possession  relied  upon  to  break 
the  continuity  was  adverse  or  permissive  and 
does  not  state  what  was  the  nature  of  such 
possession  or  how  long  it  lasted.  Rhea  v. 
Craig  (N.  Car.),  8-400. 

c.  What  is  subject  to  partition. 

Effect  of  lease  of  part  of  land.  —  The 

existence  of  a  lease  on  land  is  not  a  bar  to  a 
partition  of  the  residue.  Finch  v.  Smith 
(Ala.),  9-1026. 

Cemetery  lot.  —  A  cemetery  lot  granted 
by  a  cemetery  company  whose  rules  provide 
that  no  single  heir  of  the  grantee  shall  have 
a  right  to  the  separate  use  or  disposal  of  the 
lot,  is  not  subject  to  partition  at  the  suit  of 
such  an  heir.  Love  v.  Robinson  (Pa.),  12- 
974. 

d.  Partition  proceedings. 

(1)   Parties. 

Intervention  of  one  claiming  Inter- 
est. —  The  right  to  intervene  given  by  C.  L. 
1897,  I  3182,  to  one  claiming  an  interest  in 
the  land,  is  insured  by  statute  and  the  court 
has,  when  such  right  is  seasonable  asserted, 
no  discretion  to  deny  it.  Baca  v.  Anaya 
(N.  Mex.),  20-77. 

Intervention  by  one  not  claiming  un- 
der common  title.  —  Under  C.  L.  1897, 
S  3182,  providing  that  during  the  pendency 
of  any  partition  suit  any  person  claiming  to 
be  interested  in  the  premiae;a  may  appear  9,ni 
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assert  his  right  by  interpleader,  the  right  to 
intervene  is  given  to  all  persons  claiming  an 
interest  in  the  land,  whether  under  the  com- 
mon title  sought  to  be  partitioned  or  by  title 
independent  thereof.  Baca  c.  Anaya  (N. 
Mex.),  20-77. 

Parties  in  possession  of  land  claiming  it 
under  a  Spanish  grant  made  in  1780  were 
thus  entitled  to  intervene  to  quiet  their  title 
in  a  partition  suit,  affecting  the  same  land, 
pending  between  eotenants  under  a  Spanish 
grant  made  in  1800.  Baca  v.  Anaya  (N. 
Mex.),  20-77. 

(2)    Notice  of  proceedings. 

Failure  of  report  to  show  notice  to 
defendants.  —  Where  the  report  of  the  com- 
missioners appointed  to  make  partition  shows 
that  they  viewed,  surveyed,  and  partitioned 
the  premises  on  the  second  day  after  the 
entry  of  the  decree  for  partition  and  the  re- 
poit  is  silent  as  to  whether  notice  of  the 
paitition  was  given  to  the  defendants,  who 
did  not  appear  in  the  action,  it  will  be  pre- 
sumed that  such  notice  was  not  given. 
Robertson  Consol.  Land  Co.  v.  Paull  (W. 
Va.),  15-775. 

(3)   Partition  of  several  tracts  in  one  action. 

Complaint  for  partition  of  several 
tracts  of  land.  —  Where  a  complaint  is 
filed  for  the  partition  of  several  tracts  of 
land  which  may  be  partitioned  in  the  same 
action,  it  states  but  one  cause  of  action. 
Middlecoff  v.  Cronise    (Cal.),  17-1159. 

Tracts  of  laud  situated  in  different 
counties.  —  Partition  may  be  had  in  one 
action  of  several  tracts  or  parcels  of  land, 
and  the  fact  that  such  tracts  are  situated  in 
different  counties  does  not  prevent  them  from 
being  included  in  a  single  action,  the  suit 
being  maintainable,  in  such  a  case,  in  any 
county  in  which  a  part  of  the  property  is 
situated.  ,  Middlecoff  v.  Cronise  (Cal.),  17- 
1159. 

Necessity  of  ownership  by  same  per- 
sons. —  With  one  exception,  hereafter  stated, 
while  two  or  more  parcels  of  land  may  be 
the  subject-matter  of  a  single  action  for  par- 
tition, even  though  the  interest  of  each  co- 
tenant  is  not  the  same  in  each  parcel,  still 
in  order  to  justify  such  union  in  one  suit, 
each  parcel  of  land  must  be  owned  by  the 
same  persons.  Middleeoff  v.  Cronise  (Cal.), 
17-1159. 

When  oivnership  hy  same  persons 
not  essential.  —  The  one  exception  to  the 
rule  that  all  the  parcels  of  land  included  in 
a  single  action  of  partition  must  be  owned 
by  the  same  persons,  is  based  on  the  doctrine 
that  one  cotenant  cannot  prejudice  the  rights 
of  his  eotenants  by  a  conveyance  of  his  in- 
terest in  a  portion  of  the  property  held  in 
common,  and  applies  in  a  case  where  the 
common  source  of  title  was  a  cotenancy  as  to 
all  of  the  property  involved  in  the  action, 
but  where  one  or  more  of  the  original  co- 
tenants  have  conveyed  their  interests  in  one 
or  more  of  the  parcels  carved  out  of  the 
original  tract,     In  such  a  case,  for  all  pur- 


poses of  partition,  the  whole  property  orig- 
inally held  in  common  by  the  eotenants, 
whether  consisting  of  one  or  any  numbel-  of 
parcels,  continues  to  be  a  unit,  and  the  sub- 
ject-matter of  a  single  action,  just  as  if  no 
change  in  the  ownership  of  any  interest 
therein  had  occurred,  and  in  such  an  action 
the  respective  rights  of  all  the  parties  inter- 
ested, original  eotenants  and  successors,  may 
be  determined;  nor  is  it  any  objection,  under 
such  circumstances,  that  a  defendant  who  is 
interested  in  one  of  the  parcels  is  not  inter- 
ested in  the  others.  Middlecoff  v.  Cronise 
(Cal.),  17-1159. 

Misjoinder  of  causes  of  action.  — 
Where  a  single  action  is  brought  to  partition 
several  parcels  of  land,  and  it  appears  that 
one  of  the  defendants  has  no  interest  in  one 
of  the  parcels  sought  to  be  partitioned,  and 
that  there  is  no  common  source  of  title  to 
all  of  the  parcels,  the  eomplaiiit  is  demurra- 
ble for  misjoinder  of  causes  of  action.  Mid- 
dlecoff V.  Cronise    (Cal.),   17-1159. 

Effect  of  California  statute.  —  The 
above  rule  that  several  parcels  of  land  can- 
not be  included  in  a.  single  action  of  par- 
tition where  the  eotenants  of  the  several  par- 
cels are  not  the  same,  unless  there  is  a  com- 
mon source  of  title  to  all  of  the  parcels,  is 
not  affected  by  the  California  statute  pro- 
viding that  the  rights  of  adverse  occupants 
of  the  land  sought  to  be  partitioned  may  be 
put  in  issue  and  tried  and  determined  in  an 
action  of  partition,  or  by  any  other  provision 
of  the  statutes  relative  to  that  action.  The 
real  property  referred  to  in  section  752  of  the 
Code  of  Civil  Procedure,  as  to  which  an  ac- 
tion for  partition  may  be  brought,  is  real 
property  as  to  which  such  unity  of  title 
exists  as  authorizes  a  single  action  under  the 
rules  above  stated.  Middlecoff  v.  Cronise 
(Cal.),  17-1159. 

Effect  of  demand  for  other  relief.  — 
Where  a  complaint  in  partition  is  demurra- 
ble for  misjoinder  of  causes  of  action,  be- 
cause of  the  improper  inclusion  of  several 
parcels  in  the  same  action,  the  objection  on 
that  ground  is  not  obviated  by  allegations 
which  go  simply  to  the  relief  to  be  awarded 
as  between  the  various  parties  in  case  par- 
tition is  granted,  and  which  are  not  suffi- 
cient to  change  the  essential  nature  of  the 
action  as  one  for  partition.  Middlecoff  v. 
Cronise   (Cal.),  17-1159. 

(4)    Evidence. 

.  Oral  testimony.  —  The  Alabama  statute 
requiring  that  evidence  in  support  of  an  ap- 
lication  for  partition  must  be  taken  as  in 
chancery  cases  does  not  refer  to  the  testi- 
mony introduced  by  the  defendant,  and  there- 
fore the  defendant  may  introduce  oral  testi- 
mony.    Finch  V.  Smith  (Ala.),  9-1026. 

(5)  Issues. 

Determination   of   issues   of    title.  — ■ 

Under  the  Code  system  merging  courts  of 
law  and  equity,  the  determination  of  issues 
of  title  arising  in  a  partition  suit  does  not 
necessitate  additional  and  separate  suits,  but 
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such  issues  may  all  be  determined  in  the 
same  partition  action.  Baca  v.  Anaya  (N. 
Uex.),  20-77. 

(6)    Actual  division  of  property. 

Fcnrers  of  probate  court.  —  Where  both 
the  chancery  and  the  probate  courts  have  ju- 
risdiction to  entertain  partition  proceedings, 
the  two  jurisdictions  are  distinct,  and  each 
court  proceeds  according  to  its  powers  and 
mode  of  proceeding,  and  the  probate  court 
can  consider  only  its  own  powers  in  deter- 
mining whether  the  property  can  be  equi- 
tably divided.  Finch  v.  Smith  (Ala.),  9- 
1026. 

(7)    Attorney's  fees. 

AlIoTrance  of  reasonable  attorney's 
fees.  —  A  partition  proceeding  is  one  for  the 
benefit  of  all  the  parties  in  interest,  and 
where  such  proceedings  are  amicable  it  is 
proper  for  the  trial  court  to  allow  the  attor- 
neys conducting  the  proceedings  reasonable 
attorneys'  fees,  and  to  require  the  payment 
of  the  same  by  the  parties  in  proportion  to 
their  interests  in  the  property  involved. 
Johnson  v.  Emerick   (Neb.),  12-851. 

(8)    Sales  in  partition. 

Power  of  probate  court.  —  Under  the 
Alabama  statute,  a  probate  court  cannot  par- 
tition in  kind  except  in  the  way  pointed  out 
by  the  statute,  which  is  by  lot,  requiring  the 
respective  interests  of  several  parties  to  be 
equal,  and  therefore  where  the  interests  are 
unequal  the  court  may  partition  by  sale. 
Finch  V.  Smith    (Ala.),  9-1026. 

Proof  of  jurisdictional  averments.  — 
In  a  petition  to  partition  property  by  a  sale, 
an  averment  that  the  property  cannot  be 
equitably  divided  is  a  jurisdictional  one,  and 
if  the  averment  is  not  proved  the  petition 
should  be  dismissed.  Finch  v.  Smith  (Ala.), 
9-1026. 

Determination  of  question  of  sale.  — 
The  question  whether  land  may  be  partitioned 
by  sale  on  account  of  the  fact  that  it  cannot 
be  equally  divided  in  specie  does  not  depend 
upon  the  efficiency  Or  inefficiency  of  the  mode 
of  allotment  in  kind  provided  for  by  the 
Alabama  statute,  but  depends  upon  whether 
the  land  can  be  equitably  divided  in  kind  by 
the  probate  or  the  chancery  court.  Finch  v. 
Smith    (Ala.),  9-1026. 
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1.  The  Pabtneeship  Relation. 
a.    Definition    and   creation   of   partnerships. 

Definition  of  Partnership.  —  A  part- 
nership may  be  defined  as  the  relationship 
existing  between  two  or  more  persons  who 
have  agreed  to  carry  on  a  business  together 
and  to  share  the  profits  thereof  as  joint 
owners  of  the  business.  Herman  Kahn  Co. 
V.  Bowden   (Ark.),  10-132. 

Intention  to  create  partnership.  —  A 
partnership  is  a  relation  arising  out  of  a 
contract'  to  do  certain  things,  and  exists  only 
where  the  parties  intend  to  enter  into  such 
a  contract,  and,  unless  they  have  estopped 
themselves  by  holding  themselves  out  to  the 
vorld  as  partners,  their  intentions,  as  de- 
rived from  the  contract,  are  decisive.  Citi- 
zens Nat.  Bank  v.  Mitchell  (Okla.),  20- 
3Ti. 

What  conitltntei  a  partnership.  — 
M.  &  C.  entering  into  a  contract,  by  which 
each  is  to  have  a  one-half  interest,  one  to 
perform  certain  duties  relative  thereto,  and 
the  other  certain  other  duties,  there  being  a 
joint  ownership  and  a  joint  contribution  of 
labor,  and  the  joint  bearing  of  the  burdens 
and  expenses,  whatever  they  may  be,  as  well 
as  sharing  jointly  in  the  profits,  constitutes 
a  "  partnership."  Citizens  Nat.  Bank  v. 
Mitchell    (Okla.),  20-371. 

Having  money  in  business  not  essen- 
tial. —  An  instruction  is  incorrect  which 
tells  the  jury  that  a  person  cannot  "  be  a 
partner  without  having  money  in  the  busi- 
ness," as  a  person  may  engage  in  business  as 
a  partner  and  furnish  his  services,  or  the  use 
of  a  building,  or  the  credit  of  his  name, 
against  the  money  furnished  by  his  partner. 
Herman   Kahn    Co.  i.  Bowden  (Ark.),  10-132. 

Unincorporated  joint  stock  company. 
— ^An  unincorporated  joint  stock  company 
organized  for  carrying  on  business  in  the 
District  of  Columbia  is  a  partnership,  and 
its  members  are  each  liable  for  all  its  debts. 
Norwood  V.  Francis   (D.  C),  4-865. 

Married  woman  as  member  of  nn- 
incorporated  joint  stock  company. — Un- 
der the  Married  Woman's  Act  of  the  District 
of  Columbia,  a  wife  has  no  authority  to  pur- 
chase shares  in  a  joint  stock  company  the 
members  wliereof  are  partners,  where  her 
husband  also  owns  shares  therein,  and  she  is 
therefore  not  liable  to  a  creditor  of  the  com- 
pany on  its  becoming  insolvent;  and  particu- 
larly does  no  liability  attach  to  her  where 
it  appears  that  her  husband  signed  her  name 
to  the  articles  of  association  without  her 
knowledge  or  authority,  and  she  received  no 
benefits  and  did  not  participate  in  the  busi- 
ness of  the  company,  and  also  received  the 
shares  prior  to  the  passage  of  said  act,  and 
when  she  was  disqualified  from  being  a  mem- 
ber of  a  partnership  with  her  husband.  Nor- 
wood v.  Francis  (D.  C),  4-865. 

Arrangement  betveen  distributees 
and  legatees  of  members  of  firm.  —  An 
arrangement  between  the  distributees  and 
legatees  of  the  members  of  a  partnership, 
entered  into  with  the  approval  of  the  admin- 
iatrators,  for  the  cantJnuation  of  tbe  firm's 


business  by  the  administrators  under  the  old 
name,  constitutes  a.  new  partnership,  and  con- 
tracts entered  into  by  the  partnership  under 
the  adopted  name  have  the  same  force  and 
effect  as  if  made  in  the  names  of  the  living 
o^^•^ers.  Walker  v.  Miller  (N.  Car.),  4^ 
601. 

Promise  to  give  interest  in  business. 
—  A  promise  by  the  owner  of  a  store  and 
stock  of  goods  to  give  a  person  employed  by 
him  an  interest  in  the  business  when  he  can 
draw  $10,000  therefrom,  besides  keeping  up 
the  stock  and  paying  personal  and  store  ex- 
penses, does  not  immediately  create  a  copart- 
nership between  the  parties,  but  leaves  the 
ownership  and  control  of  the  business  in  the 
promissor,  with  the  obligation  to  transfer  an 
interest  therein  to  the  promisee  at  a  future 
time.     Ott  V.  Boring  (Wis.),  11-857. 

A  promise  by  the  owner  of  a  store  and 
stock  of  goods  to  give  a  person  in  his  employ 
a  share  in  the  business  when  he  can  with- 
draw $10,000  therefrom,  besides  keeping  up 
the  stock  and  paying  personal  and  store  ex- 
penses, must  be  construed  as  meaning  that 
only  when,  consistently  with  the  most  effec- 
tive promotion  of  the  purpose  of  making  the 
store  the  "  greatest  possible  success,"  the 
promisor  could  withdraw  such  a  sum  from 
the  business,  would  he  be  under  obligation 
to  perform  his  promise  to  give  the  promisee 
a  share  in  the  business.  Ott  v.  Boring 
(Wis.),  11-857. 

Where,  in  the  business  established  under 
such  contract,  the  promisor  had  full  control 
as  to  the  enlargement,  management,  and  pol- 
icy of  the  business,  and  this  situation  was 
manifestly  in  the  contemplation  of  the  par- 
ties, the  contract  will  be  construed  to  mean 
that  not  until  the  promisor,  in  the  exercise 
of  an  honest  and  reasonable  judgment, 
deemed  that  he  was  able  to  withdraw  the 
sum  of  $10,000  from  the  concern  consistently 
with  keeping  up  the  most  advisable  volume 
of  business,  should  the  promisee  have  the 
right  to  demand  the  transfer  of  the  promised 
share  thereof.  Ott  v.  Boring  (Wis.),  11- 
857. 

In  such  case,  the  fact  that  the  promisor, 
after  collecting  a  large  amount  of  insurance 
money  for  the  burning  of  a  part  of  his  stock, 
placed  $15,000  on  demand  loan  with  a  busi- 
ness house  from  which  he  was  accustomed  to 
buy  very  largely  the  goods  for  his  business, 
the  credit  being  carried  as  an  asset  of  the 
business  and  the  interest  applied  on  the  pay- 
ment of  bills  for  goods  purchased,  does  not 
show  that  the  time  had  arrived  when  under 
the  terms  of  the  contract  the  promisee  was 
entitled  to  demand  an  interest  in  the  busi- 
ness.    Ott  V.  Boring   (Wis.),  11-857. 

In  such  a  case,  where  the  promisor  dies 
and  the  promisee  brings  an  action  against 
his  estate  on  the  contract,  the  relief  to  which  • 
he  is  entitled,  is  the  recovery  of  the  money 
value  of  the  one-fourth  interest  in  the  net 
money  worth  of  the  business  at  the  time  of 
presenting  his  claim,  less  the  amount  which 
the  deceased  was  entitled  to  withdraw,  in 
that  event,  under  the  contract.  Ott  v.  Bor- 
ing (Wis.),  11-857. 
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b.  Evidence  of  partnership. 

In  action  against  alleged  partner- 
ship. —  Less  proof  is  requisite  to  establish 
a  partnership  in  actions  against  alleged  part- 
ners than  is  necessary  in  actions  between  the 
parties  themselves.  Frankel  v.  Hillier  (N. 
Dak.),  15-265. 

Intention  of  parties  a  question  for 
tlie  jury.  —  In  an  action  against  two  de- 
fendants as  copartners,  the  question  whether 
the  defendants  are  copartners  as  alleged  in 
the  complaint  is  a  mixed  question  of  law  and 
fact,  and  where  it  appears  that  one  of  the 
defendants  furnished  the  building  and  lot 
upon  which  the  business  was  conducted  un- 
der an  agreement  with  his  codefendant  that 
he  should  receive  one-half  of  the  net  profits 
of  the  business,  it  is  for  the  jury  to  say 
what  the  intention  of  the  parties  was,  such 
intention,  when  ascertained,  being  largely 
controlling.  Frankel  v.  Hillier  (N.  Dak.), 
15-265. 

Mercantile  reports  and  general  repu- 
tation. —  Mercantile  agents'  reports  and 
general  reputation  are  inadmissible  in  evi- 
dence to  establish  the  existence  of  a  partner- 
ship.   Marks  v.  Hardy   (Ky.),  4-814. 

Admissions  of  party.  —  The  fact  that  a 
certain  person  was  a  member  of  a  partner- 
ship, and  therefore  liable  for  the  partnership 
debte,  at  a  specified  time,  may  be  proved  by 
his  admissions  that  he  was  a  partner;  and 
where  the  evidence  as  to  the  making  of  such 
admissions  is  conflicting,  it  is  for  the  jury  to 
determine  whether  the  partnership  existed. 
Herman  Kahn  Co.  v.  Bowden  (Ark.),  10- 
132. 

Declarations  of  party  in  Ms  own  in- 
terest. —  It  is  erroneous  to  permit  witnesses 
to  testify  to  declarations  made  by  a  person 
in  his  own  interest  to  the  efi'ect  that  he  was 
not  a  partner  in  a  business  venture.  Marks 
V.  Hardy  (Ky.),  4-814. 

Declarations  denying  existence  of 
firm  recognized  by  paper  signed  by  dec- 
larant. —  When  evidence  is  introduced  to 
show  the  contents  of  a  paper  in  order  to  es- 
tablish the  fact  that  the  signer  recognized 
the  existence  of  a  partnership,  evidence  is 
properly  admitted  to  show  that  at  the  time 
of  signing  the  signer  denied  the  existence  of 
a  firm,  and  only  signed  the  paper  upon  the 
assurance  of  his  counsel  that  it  was  right  so 
to  do,  and  would  not  obligate  or  bind  him  as 
a  partner.     Marks  v.  Hardy   (Ky. ),  4-814. 

Evidence  of  existence  of  relation  at 
prior  time  beld  too  remote.  —  In  a  suit 
by  a  depositor  in  the  bank  of  an  insolvent 
joint  stock  company  against  a  former  stock- 
holder as  a  partner,  to  recover  the  amount  of 
the  deposit,  on  the  ground  that  he  made  the 
deposit  with  knowledge  that  the  defendant 
had  once  been  a  stockholder,  and  offer  to  show 
that  at  the  trial  of  a  case  six  years  before 
the  making  of  the  deposit  and  three  years 
before  the  withdrawal  of  the  defendant  as  a 
stockholder,  articles  of  agreement  of  the  bank 
and  the  names  of  the  signers,  including  that 
of  the  defendant,  were  read  in  evidence,  such 
offer  being  made  for  the  purpose  of  showing 
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that  it  was  generally  known  at  the  time  of 
such  trial  that  the  defendant  was  a  stock 
holder  in  the  company,  is  properly  refused. 

c.    Existence   of   relation   as    affecting   third 
persons. 

Estoppel    to    deny   partnership.   —   A 

person  who  has  held  himself  out  as  a  part- 
ner is  estopped  to  deny  that  he  was  a  part- 
ner, not  only  as  to  those  to  whom  the  rep- 
resentation was  directly  made,  but  as  to  all 
other  persons  who  had  knowledge  of  the  hold- 
ing out  and  in  reliance  thereon  sold  goods 
to  the  firm,  provided  such  persons  exercised 
due  diligence  in  ascertaining  the  facts.  Her- 
man Kahn  Co.  v.  Bowden  (Ark.),  10-132. 

The  mere  fact  that  a  person  has  held  him- 
self out  as  a  partner  does  not  estop  him  from 
showing  that  he  was  not  in  fact  such,  except 
as  to  those  who  knew  of  such  holding  out 
and  in  reliance  thereon  sold  goods  to  the 
firm.  Herman  Kahn  Co.  v.  Bowden  (Ark.), 
10-132. 

Where  a  person  puts  out  a  report  that  he 
is  a  partner,  he  is  liable  to  all  persons  wbo 
sell  goods  to  the  firm  on  the  faith  and  credit 
of  such  report.  Herman  Kahn  Co.  v.  Bowden 
(Ark.),  10-132. 

d.  Duration  of  partnership. 

Partnership  agreement  not  specify- 
ing time.  —  The  mere  fact  that  no  time  is 
specified  for  the  duration  of  a  partnership 
does  not  render  the  contract  or  partnership 
void.  In  such  a  case  the  partnership  will  be 
construed  as  one  to  continue  during  the  mu- 
tual will  of  the  parties.  Johnson  v.  Jackson 
(Ky.),  17-699. 

Provision  for  termination  "  by  mu- 
tual arrangem.ent."  —  A  partnership  for 
thS  joint  lives  of  the  partners  is  created  by 
a  partnership  agreement  which  provides  that 
it  shall  be  terminated  "  by  mutual  arrange- 
ment only;  "  and  it  is  not  a.  case  in  which 
dissolution  may  be  effected  by  notice,  as  pro- 
vided by  the  English  Partnership  Act,  1890, 
where  "  no  fixed  term "  has  been  agreed  on 
(§  26,  subs.  1)  or  where  the  partnership  is 
"for  an' undefined  time"  (§  32).  Moss  v. 
Elphick    (Eng.),   19-382. 

2.  Name  of  Partnebship. 

What  is  not   a  fictitious   name.   —  A 

firm  name  showing  the  surname  only  of  the 
partners  is  not  a  fictitious  name,  or  a  desig- 
nation not  showing  the  names  of  the  partners, 
within  the  meaning  of  the  Oklahoma  statutes 
which  provide  that  every  partnership  trans- 
acting business  in  the  territory  under  a  fic- 
titious name,  or  a  designation  not  showing 
the  names  of  the  persons  interested,  as  part- 
ners, must  file  with  the  clerk  of  the  District 
Court  of  the  county  or  subdivision  in  which 
its  principal  place  of  business  is  situated,  a 
certificate  stating  the  names  in  fall  of  all  the 
members  of  such  partnership,  and  their  places 
of  residence,  and  publish  the  same  once  a 
week  for  four  successive  weeks,  in  a  news- 
paper published  in  the  county,  and  that  in 
case  of  the  failure  of  such  filing  and  publica- 
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tion  of  the  certificate,  such  partnership  shall 
not  maintain  any  action  on  account  of  any 
contract  made  or  transaction  had  with  such 
firm  in  any  court  of  the  territory.  Patter- 
son V.  Byers  (Okla.),  10-810. 

3.  Pabtnbkship  Propebty. 

Conveyance  to  partnenhip  in  firm 
name.  —  A  deed  conveying  property  to  a 
partnership  in  the  firm  name  as  the  grantee 
is  valid,  there  being  merely  a  latent  am- 
biguity open  to  explanation  by  which  the  real 
party  is  disclosed,  and  the  deed  will  be  treated 
as  if  the  names  of  the  real  grantees  had  been 
inserted.    Walker  v.  Miller  (N.  Car.),  4-601. 

A  deed  to  a  partnership  by  its  firm  name 
which  does  not  include  the  name  of  any  of 
the  partners,  though  insufficient  to  pass  the 
legal  title,  is  good  in  equity,  and  may  be  re- 
formed and  enforced  accordingly.  Spaulding 
Mfg.  Co.  V.  Godbold  (Ark.),  19-947. 

Salei  and  transfers.  —  In  the  absence  of 
fraud,  a  partnership  may  sell  and  transfer 
its  property,  and  the  purchaser  will  take  it 
free  from  any  equities  in  favor  of  the  simple 
creditors  of  the  partnership.  Thorpe  v.  Pen- 
nock  Mercantile  Co.   (Minn.),  9-229. 

The  fact  that  a  partnership  transfers  its 
property  to  a  corporation  organized  by  the 
partners  for  the  purpose  of  carrying  on  the 
old  business  is  not  of  itself  evidence  of  fraud. 
Thorpe  v.  Pennock  Mercantile  Co.  (Minn.), 
9-229. 

Conversion  of  real  estate.  ^  As  be- 
tween the  heir  and  the  personal '  representa- 
tive of  a  deceased  partner,  a  conversion  of  the 
partnership  real  estate  will  be  regarded  as 
having  taken  place  when  such  was  the  intent 
of  the  partners  as  evidenced  by  express  agree- 
ment or  fairly  deducible  from  the  facts  and 
circumstances.  Buckley  v.  Doig  (N.  Y.),  11- 
263. 

Where  a  partnership  has  carried  on  the 
business  of  dealing  in  real  estate  as  a  com- 
modity, buying  it  absolutely  for  the  purpose 
of  improving  and  selling  it,  and  either  di- 
viding the  proceeds  of  the  sale  among  the 
partners  or  reinvesting  it  in  more  real  estate 
to  be  similarly  dealt  with,  carrying  it  upon 
the  firm  books  indiscriminately  with  personal 
property  as  part  of  the  assets  of  the  firm, 
and  this  course  of  conduct  is  in  accordance 
with  and  confirmatory  of  an  oral  agreement 
for  a  copartnership  and  for  a  conversion  of 
the  real  estate  into  personalty  upon  dissolu- 
tion of  the  firm  or  disagreement  of  the  part- 
ners, a  trial  court  is  justified  in  finding  as 
a  fact  an  implied  intention  and  agreement  by 
the  partners  that  there  shall  be  a  conversion 
of  their  real  estate  happening  to  be  undis- 
posed of  at  the  death  of  one  of  the  partners, 
as  between  the  heirs  at  law  and  personal  rep- 
resentatives of  the  deceased  partner.  Buck- 
ley V.  Doig  (N.  Y.),  11-263. 

4.  Rights  and  Liabilities  of  PABTNEas 
Inteb  Se. 

a.  In  general. 
Compensation   for   service^.   —  In   the 

absence  of  a  special  agreement,  §,  pawner  Xi 


not  entitled  to  compensation  for  his  services 
to  the  firm  in  addition  to  his  share  of  the 
profits.    Ruggles  v.  Buckley  (U.  S.),  20-1057. 

Where  a  partnership  owns  an  undivided 
interest  in  lands  the  title  to  which  is  held 
in  trust  by  one  of  the  partners  for  the  bene- 
fit of  the  firm  and  the  other  joint  owners, 
and  on  the  dissolution  of  the  firm,  the  lands 
do  not  go  to  the  receiver  of  the  partnership, 
but  are  left  under  the  control  of  such  partner 
as  trustee,  and  he  continues  to  manage  and 
control  them  as  before,  he  is  not  entitled  to 
compensation  for  such  services  from  the  as- 
sets of  the  firm  in  addition  to  his  share  of 
the  profits.  Ruggles  v.  Buckley  (U.  S.),  20- 
1057. 

Coniideration  for  conveyance  of 
partner's  interest.  —  The  covenant  of  an 
insolvent  partner  to  assume  and  pay  the  debts 
of  an  insolvent  partnership  is  a  valuable  con- 
sideration sufficient  to  support  a  conveyance 
by  another  partner  of  his  interest  in  the  part- 
nership property.  Sargent  v.  Blake  (U.  S.), 
15-58. 

b.  Actions  between  partners. 

Action  for  share  of  profits  in  absence 
of  settlement.  —  A  partner  cannot  main- 
tain an  action  at  law  against  his  copartner 
for  a  share  of  the  profits  of  their  joint  ven- 
ture in  the  purchase  and  sale  of  lands,  un- 
less there  has  been  a  settlement  or  an  account 
stated  between  them.  Morgart  v,  Smouse 
(Md.),  7-1140. 

Action  on  note  given  by  partner  to 
firm,  —  A  partnership  or  its  assignee  cannot 
sue  at  law  on  a  note  to  the  firm  given  by  one 
of  the  partners  for  money  advanced,  where 
there  has  been  no  settlement  between  the 
partners  so  as  to  ascertain  the  share  of  the 
maker  of  the  note  in  the  profits  of  the  con- 
cern.    Summerson  i'.  Donovan  (Va.),  19-253. 

After  close  of  partnership  for  single 
venture.  —  Where  a  partnership  for  a  single 
venture  or  special  purpose  has  been  closed, 
one  partner  may  maintain  an  action  against 
the  copartner  to  recover  his  share  of  the  pro- 
ceeds of  the  venture.  Ledford  v.  Emerson  (N. 
Car.),  6-107. 

For  share  of  single  item  of  partner- 
ship profits.  —  A  partner's  share  of  a  single 
item  of  partnership  profits,  the  result  of  a 
single  transaction,  may  be  recovered  by  an 
action  at  law  of  a  copartner  who  is  retaining 
it,  if  all  the  other  partnership  dealings  are 
settled  between  the  partners.  Dorwart  v. 
Ball  (Neb.),  8-766. 

In  an  action  by  a  partner  against  his  co- 
partner to  recover  the  plaintiffs  share  of  a 
single  item  of  partnership  profits  resulting 
from  a  single  transaction,  where  the  plaintiff 
pleads  and  his  evidence  tends  to  prove  that 
all  other  partnership  dealings  have  been  set- 
tled between  the  partners,  it  is  erroneous  to 
instruct  the  jury  to  return  a  verdict  for  the 
defendant.    Dorwart  -v.  Ball  (Neb.),  8-766. 

Action  to  establish  and  enforce  part- 
nership agreement.  —  In  an  action  to  es- 
tablish a  partnership  agreement  and  enforce 
Us  proyiaiQns,  evidence  exawiB^iJ,  «nd  liel<J. 
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to  show  that  the  defendant  partners,  in  vio- 
lation of  the  duty  of  good  faith  and  fair 
dealing  required  between  partners,  had  carried 
on  negotiations  behind  the  back  of  the  com- 
plaining partner,  withholding  from  him  in- 
formation of  the  gravest  importance  vitally 
affecting  his  interest,  and  that  the  complain- 
ant was  entitled  to  the  relief  sought.  Miller 
V.  Ferguson  (Va.),  13-138. 

For  failure  to  perform  condition 
precedent  to  formation  of  partnership. 
—  An  action  may  be  maintained  by  one  part- 
ner against  another  to  recover  damages  for 
the  failure  of  the  latter  to  comply  with  an 
agreement  made  by  him  as  a  condition  prece- 
dent to  the  formation  of  the  partnership. 
Owen  V.  Meroney  (N.  Car.),  1-834. 

Parties  to  action,  —  Where  A  sells  his 
interest  in  a  partnership  and  the  interest  of 
his  partner,  B,  to  the  remaining  partner  and 
a  stranger  in  consideration  of  the  purchasers' 
agreement  to  pay  the  partnership  debts,  and 
thereafter  B  ratifies  the  sale,  B  is  not  an 
indispensable  party  defendant  to  a  bill  subse- 
quently filed  by  A  to  compel  the  purchasers 
to  carry  out  their  contract  and  pay  the  debts. 
Tillis  V.  Folmar   (Ala.),  8-78. 

Arrest  of  partner.  —  Where  a  partner 
is  entitled  to  maintain  a  civil  action  against 
a  copartner,  he  is  also  entitled  to  the  ancil- 
lary remedy  of  arrest,  if  the  cause  of  action 
is  of  such  a  nature  that  it  is  within  the  pro- 
visions of  the  statutes  authorizing  arrest  and 
bail.     Ledford  r.  Emerson   (N.  Car.),  6-107. 

In  an  action  by  a  partner  against  a  co- 
partner to  recover  the  plaintiff's  share  of  the 
profits  arising  from  the  sale  of  certain  op- 
tions on  land,  where  the  plaintiff  alleges  and 
proves  fraud  on  the  part  of  the  defendant  in 
having  the  options  drawn  in  his  own  name 
and  in  concealing  the  facts  of  the  sale,  the 
North  Carolina  statute  entitles  the  plaintiff 
to  an  order  for  the  arrest  of  the  defendant. 
Ledford  v.  Emerson  (N.  Car.),  6-107. 

5.  Eights  and  Liabilities  op  Partners  as 
AGAINST  Third  Persons. 

a.  Representation  of  firm  by  partner. 

Promissory  note  nnder  seal  issued  hj 
one  partner.  —  Under  the  Georgia  statute 
providing  that  "  all  the  partners  are  bound 
by  the  acts  of  any  one,  within  the  legitimate 
business  of  the  partnership,"  and  that  "  every 
partner  has  a  right  ...  to  contract  or 
otherwise  bind  the  firm  in  matters  connected 
with  its  business,  and  to  execute  any  writ- 
ing or  bond  in  the  course  of  the  business," 
one  member  of  a  commercial  partnership  can 
bind  it  by  signing  its  name  to  a  promissory 
note  under  seal,  in  the  course  of  the  business 
of  the  partnership.  Merchants,  etc.,  Bank  v. 
Johnston   (Ga.),  14-546. 

Kztent  of  partner's  authority  under 
articles.  —  Articles  of  partnership  may  be 
enlarged  by  implication  from  a  general  usage 
and  habit  of  the  firm,  acquiesced  in  by  all 
the  partners.  But  before  such  custom  would 
become  binding  upon  a  partner  not  expressly 
authorizing  it.  oirou^atsmcea  would  have  to 


be  such  as  to  indicate  that  he  knew  of  such 
course  of  dealing  in  particular  instances  and 
contemplated  and  assented  to  a  regular  course 
of  dealing  with  the  public,  rather  than  a  de- 
parture from  the  partnership  articles  in  the 
excepted  cases.  Eady  v.  Newton  Coal,  etc., 
Co.   (Ga.),  3-148. 

Liability  of  firm  for  negligence  of 
partner.  —  Each  partner  is  the  agent  of  the 
firm  while  engaged  in  the  prosecution  of  the 
partnership  business,  and  the  firm  is  liable 
for  the  negligence  of  each  if  committed  with- 
in the  scope  of  the  agency.  Haase  v.  Morton 
(la.),  16-350. 

Authority  of  partner  to  sell  good  will 
of  firm.  —  A  sale  of  the  good  will  of  a  firm 
business,  together  with  an  agreement  not  to 
enter  into  such  business  again,  is  an  act 
tending  to  the  termination  of  the  firm  busi- 
ness, and  is  within  the  powers  which  cannot 
be  presumed  to  have  been  given  to  the  indi- 
vidual partners.  Griffing  v.  Dunn  (S.  D.), 
20-579. 

Insufficiency  of  authority  to  sell  good 
will.  —  Evidence  held  to  show  neither  that 
a  contract  of  sale  of  the  good  will  of  a  firm, 
together  with  an  agreement  of  the  partners 
not  to  enter  into  a  similar  business,  was  made 
by  all  the  partners,  nor  that  the  partners  mak- 
ing the  contract  had  authority  from  a,  co- 
partner, and  therefore  that  the  buyer  could 
not  rely  on  the  contract  in  the  absence  of  a 
ratification  of  it  by  the  copartner.  Grifflng 
V.  Dunn   (S.  D.),  20-579. 

Under  the  South  Dakota  statute  (Rev. 
Civ.  Code,  §§  1277,  1278)  providing  that  a 
person  selling  the  good  will  of  a  business 
may  agree  with  the  buyer  to  refrain  from 
carrying  on  a  similar  business  within  a  speci- 
fied territory  and  time,  and  section  1741,  pro- 
viding that  a  partner  has  no  authority  to 
dispose  of  the  good  will  of  the  business,  one 
claiming  to  have  bought  the  good  will  of  a 
firm  business,  together  with  an  agreement 
not  to  enter  into  such  business  again,  must 
show  that  the  partners  with  whom  he  con- 
tracted, if  less  than  all,  either  were  author- 
ized to  enter  into  the  contract,  or  that  the 
other  partners  with  full  knowledge  of  the 
contract  ratified  it.  Griffing  v.  Dunn  (S. 
D.),  20-579. 

Ratification  of  sale  of  good  will.  — 
Ratification  by  a  partner  of  the  act  of  his 
copartner  in  selling  the  good  will  of  the  firm 
business  can  be  accomplished  only  by  the 
partner  accepting  the  benefits  of  the  sale 
with  full  knowledge  of  all  the  circumstances. 
Grifling  v.  Dunn    (S.  D.),  20-579. 

Evidence  held  not  to  show  that  a  partner 
ratified  a  contract  of  sale  of  the  good  will  of 
the  firm  made  by  the  copartner.  Griffing  v. 
Dunn  (S.  D.),  20-579. 

b.  Rights  of  creditors  in  general. 

Creditors'  lien.  —  The  creditors  of  a 
partnership  have  no  lien  on  the  partnership 
property.  Thrope  v.  Pennock  Mercantile 
Co.   (Minn.),  9-229. 

Effect  of  assumption  af  debts  by  one 
partner,  ~  The  dsaumption  by  one  partner 
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of  the  payment  of  the  partnership  debts  in 
consideration  of  an  absolute  conveyance  to 
him  of  the  other  partner's  interest  in  the 
partnership  property  creates  no  trust  in  and 
fdsteas  no  lien  upon  the  property  thus  con- 
veyed in  favor  of  partnership  creditors  prior 
to  any  request  for  the  interposition  of  a 
court  to  administer  the  partnership  property. 
Sargent  v.  Blake  (U.  S.),  15-58. 

Individual  promiisory  note  of  part- 
ner to  firm  creditor.—  An  individual  prom- 
issory note  of  a  partner  given  for  a  partner- 
ship debt  does  not  operate  as  a  payment  of 
such  debt,  and  does  not  release  the  other 
partners  therefrom,  unless  the  creditor  agrees 
to  accept  such  note  as  a  payment  of  the  debt 
and  to  release  the  other  partners.  Burdett 
V.  Greer   (W.  Va.),  15-935. 

c.  Application  of  assets  to  liabilities. 

Agreement  to  set  off  debtor's  claim 
against  partner  Individually.— An  agi-ee- 

ment  between  a  customer  and  a  member  of  a 
partnership  that  its  goods  may  be  purchased 
and  paid  for  by  the  ciistomer  in  commodities 
furnished  by  him  for  the  private  use  of  the 
member  of  the  fitm  is  void.  Eady  v.  Newton 
Coal,  etc.,  Co.   (Ga.),  3-148. 

Payment  6t  creditors  of  members  of 
firm  out  of  firm  assets.  —  Until  partner- 
ship property  is  placed  in  the  custody  of  the 
law  by  some  suit  or  act  which  invokes  the 
interpositibn  of  a  court  to  adniinister  it, 
each  partner  has,  With  the  consent  of  the 
others,  the  right  and  power  to  convert  it  into 
individual  property,  to  apply  it  to  the  pay- 
ment of  individtial  in  preference  to  psirtner- 
ship  debts,  or  in  good  faith  to  make  any 
other  disposition  of  it  which  does  not  consti- 
tute a  voidable  preference.  Insolveilcy  does 
not  destroy  or  diminish  this  right  of  dispo- 
sition. The  right  of  partnership  creditors 
to  be  paid  out  of  the  partnership  property  in 
preference  to  individual  creditors  does  not 
attach  until  an  application  is  made  to  some 
court  for  the  administration  of  the  partner- 
ship property,  and  then  only  if  one  of  the 
partners  has  such  right  at  that  time,  for  the 
preferential  equity  of  the  partners  is  merely 
the  right  to  enforce  the  right  of  each  partner 
to  compel  such  a  preference.  Before  part- 
nership propetty  is  placed  in  citstodia  legis, 
it  is  not  held  in  trust  for  the  partnership 
creditors.    Sargent  v.  Blake   (U.  S.),  15-58. 

d.  Actions  by  and  against  partnerships. 
( 1 )   Parties. 

Creneral  rule  where  firtu  is  plaintifi?. 

—  In  a  suit  for  breach  of  contract  made  with 
a  firm,  all  the  partners  have  an  interest  in 
the  subject-matter  of  the  suit,  and  are  neces- 
sary parties  to  the  action.  Ingham  Lumber 
Co.  V.  Ingersoll   (Atk.),  20-1002. 

Nominal  partner  need  not  be  Joined. 

—  In  an  action  on  a  partnership  contract,  a 
nominal  partner  Heed  not  be  joined  as  a 
plaintiff,  if  his  nonjoinder  does  not  in  any 
way  injure  the  defendant.  Lasher  v,  Colton 
(in.),  8-367, 


(2)  Service  of  procets. 

Service  on  one  of  several  partners.  — 

In  an  action  against  a  parthership,  service 
of  the  Writ  on  one  or  more  of  the  partners 
will  bind  the  firm  assets,  though  to  bind  the 
individual  assets  of  the  partners  service  must 
be  made  on  each  of  them.  Walsh  v.  Kirhy 
(Pa.),  20-1237. 

Return  of  service.  —  In  an  action  against 
two  persons  named,  trading  as  a  partnership, 
the  return  of  service  of  process  on  On*  of  the 
defendants,  naming  him,  as  "  general  man- 
ager arid  one  of  the  defendants,"  is  good,  the 
words  "  general  manager "  being  surplusage!. 
Walsh  V.  Kirby    (Pa.),  20-1237. 

(3)   Dismissal  of  action  by  partners. 

Bight  of  one  partner  to  dismiss  ac- 
tion. —  Where  partners  are  suing  on  a  parti- 
nership  claim,  one  of  them  has  no  right,  to 
dismiss  the  action  against  the  objection  of 
the  other,  unless  the  prosecution  of  the  suit 
would  result  injuriously  to  him,  and  in  the 
event  that  it  might  do  So,  the  other  partner 
may  continue  the  action  in  the  name  of  both 
on  indemnifying  him  against  loss  if  indem- 
nity is  demanded.  Ingham  Lumber  Co.  v, 
Ingersoll  (Ark.),  20-1002. 

Refusal  to  permit  one  partner  to  dis- 
miss action.  —  In  its  sound  discretiony  a 
court  may  prevent  the  dismissal  by  one  part- 
ner of  a  suit  by  the  partnership,  where  the 
dismissal  will  injure  the  other  partner;  and 
where  a  suit  is  instituted  in  the  firm  name 
for  the  breach  of  a  contract,  and  one  of  the 
partners  seeks  to  dismiss  the  suit,  but  does 
not  object  to  the  ruling  of  the  court  refusing 
to  do  so,  and  does  not  ask  to  be  indemnified 
against  costs  or  loss,  it  cannot  be  said  that 
the  court  abuses  its  discretion  in  refusing  to 
dismiss.  Ingham  Lumber  Co.  v.  Ingersoll 
(Ark.),  20-1002. 

(4)   Judgment. 

Entry  of  judgment  in  firm  name.  — 

Taking  a  jiidgni^nt  in  the  name  of  a  partner- 
ship as  plaintiif  is  a  mere  defect  or  irregu- 
larity which  is  waived  if  no  objection  is  made 
thereto  at  the  time.  Spaiilding  Mfg.  Co.  v. 
Godbold  (Ark.),  19-947. 

Effect  of  refusal  of  one  partiier  to 
claim  damAgtii.  —  In  a  suit  by  a  partner- 
ship for  the  breach  of  a  contract,  the  fact 
that  one  of  the  partners  makes  no  claim  for 
damages  will  not  limit  the  recovery  in  the 
Suit  to  Such'  an  amount  as  the  other  partner 
is  entitled  to  by  his  interest  in  the  firm, 
since  this  interest  can  be  asserted  only  as 
an  adjustment  of  the  partnership  business, 
and  neither  partner  has  a  right  to  recover 
hia  share  separately.  Ingham  Lumber  Co. 
V.  Ingersoll  (Ark.),  20-1002. 

Judgment  against  one  partner  as  a 
bar  to  action  against  others.  —  A  re- 
covery of  a  judgment  against  one  member  of 
a  partnership  in  an  action  brought  against 
him  alone  on  a  partnership  obligation  is  a 
bar  to  any  subsequent  action  against  his  co- 
partners, though   the  judgment  is  reriderfd 
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at  a  time  when  the  partners  not  made  par- 
ties to  the  action  are  nonresidents  of  the 
state  and  without  the  jurisdiction  of  the 
court.     Fleming  r.  Ross    (IH.),  8-314. 

( 5 )   Execution. 

Effect  of  death  of  member  of  plain- 
tiff partnership.  —  Upon  the  death  of  one 
of  the  members  of  a  partnership  in  whose 
favor  a  judgment  has  been  recovered,  the 
judgment  becomes  dormant,  and  no  execution 
can  issue  thereon  until  tlie  judgment  is  re- 
vived as  provided  by  law.  Newhouse  v. 
Heilbrun  (Kan.),  10-955. 

6.  Retibement  of  Pabtneks. 

Notice   of   retirement    of   partner.   — 

Evidence  reviewed,  in  an  action  against  a 
partnership  on  a  promissory  note,  and  held 
insufficient  to  show  that  at  the  time  of  the 
execution  of  the  note  the  plaintiff  had  notice 
that  one  of  the  partners  had  retired  from  the 
partnership.  Bush  v.  W.  A.  McCarty  Co. 
(Ga.),  9-240. 

Effect  of  retirement.  —  Where  a  person 
holding  stock  in  an  unincorporated  joint 
stock  company,  organized  and  carrying  on  a 
banking  business  in  the  District  of  Colum- 
bia, complies  with  the  articles  of  agreement 
of  the  company  in  withdrawing  therefrom, 
he  ceases  to  be  a  stockholder,  although  on 
account  of  his  inability  to  obtain  from  the 
company  the  amount  due  him  for  his  shares 
he  sells  them  to  a  third  person  whom  the 
company  refused  to  recognize  as  a  member, 
and  he  is  not  liable  to  a  depositor  who  be- 
comes such  after  the  withdrawal  and  with- 
out knowledge  that  he  had  once  been  a  stock- 
holder.    Norwood  V.  Francis   (D.  C),  4-865. 

Rights  of  remaining  and  retiring 
partners  inter  se.  —  Where  two  members 
of  a  partnerhip  sell  their  interests  to  a  third 
partner  and  a  stranger  in  consideration  of 
the  purchasers'  agreement  to  pay  the  debts 
of  the  partnership,  the  old  lirm  is  primarily 
liable  to  its  creditors,  but  as  between  the 
sellers  and  the  purchasers  the  latter  are  pri- 
marily liable  to  the  creditors  and  the  former 
are  sureties  for  the  payment  of  the  debts. 
Tillis  V.  Folmar   (Ala.),  8-78. 

Effect  of  assumption  of  debts  by  re- 
maining partner  on  rights  of  creditors. 
—  An  agreement  upon  a  dissolution  of  a 
partnership,  by  which  the  retiring  partner 
transfers  his  interest  in  the  partnership 
property  to  the  remaining  partner,  and  the 
latter  agrees  to  pay  the  partnership  debts, 
creates  as  between  them  the  relation  of  surety 
and  principal,  but  does  not  create  that  rela- 
tion as  to  a  creditor  who  has  not  assented  to 
it,  even  though  he  had  notice  of  it.  As  to 
him  their  obligation  as  joint  debtors  con- 
tinues.    Dean  v.  Collins   (iST.  Dak.),  11-1027. 

Where  a  partnership  is  dissolved  by  the  re- 
tirement of  a  partner  and  the  continuing 
partner  assumes  the  debts,  the  retiring  part- 
ner becomes  a  surety  for  liis  copartner. 
Preston  v.  Garrard  (Ga.),  1-724. 

Effect  of  extension  of  time  of  pay- 
ment granted  to  continuing  partner.  — 


Where  a  partnership  is  dissolved  by  the  re- 
tirement of  one  partner  and  the  continuing 
partner  agrees  to  assume  the  debts,  the  cred- 
itor who  extends  the  time  of  payment  of  the 
firm's  indebtedness  without  the  knowledge  of 
the  retiring  partner,  releases  the  latter  as  a 
surety.     Preston  v.  Garrard   (Ga.),  1-724. 

7.  Rights,  Powers,  and  Liabilities  of 
Sdbvivinq  Pabtnebs. 

FoTver  of  surviTing  partner  to  mort- 
gage firm  property.  —  It  is  not  only  the 
right  but  the  duty  of  a  surviving  partner  to 
continue  to  carry  on  the  business  for  the  pur- 
pose of  winding  it  up;  and  in  so  doing  he 
-may  mortgage  the  partnership's  real  or  per- 
sonal property  to  secure  a  partnership  debt. 
In  re  Bourne   (Eng.),  6-33. 

Uliere  the  surviving  partner  continues  to 
carry  on  the  business  in  the  partnership 
name  and  continues  the  partnership  banking 
account,  which  accoiuit  was  overdrawn  at  the 
deceased  partner's  death  and  continues  over- 
drawn until  the  final  winding  up  of  the  busi- 
ness, and  the  surviving  partner,  after  paying 
certain  sums  into  this  account  and  drawing 
certain  sums  out,  deposits  with  the  bank  the 
title  deeds  to  certain  partnership  property 
to  secure  tlie  tlien  existing  overdraft,  in  the 
absence  of  evidence  to  the  contrary  the  bank 
is  entitled  to  assume  that  the  dealings  with 
the  account  are  for  the  purpose  of  winding 
up  the  partnership,  and  its  mortgage  is  a 
valid  security  and  takes  priority  over  the 
lien  of  the  deceased  partner's  executors.  In 
jf  Bourne  (Eng.),  6-33. 

A  surviving  partner  has  the  right  to  give 
a  mortgage  on  partnership  property  to  se- 
cure the  payment  of  a  debt  which  should  be 
paid  out  of  the  partnership  assets,  and  a 
mortgage  so  given  creates  a  lien  on  the  prop- 
erty whicli  has  priority  over  a  subsequent' 
execution  levy  for  another  debt  owing  by  the 
partnership.  People's  ISTat.  Bank  v.  Wilcox 
(Mich.),  4-565. 

Iiiability  of  surviving  partner  for 
interest.  —  In  settling  the  accounts  of  a 
partnership  dissolved  by  death,  the  surviving 
partner  should  not  be  charged  with  interest 
on  money  deposited  in  a  bank  to  the  credit 
of  the  partnership,  which  has  not  been  used 
by  the  surviving  partner  and  which  has  been 
left  on  deposit  awaiting  settlement  of  the 
partnership  affairs,  as  to  tlie  terms  of  which 
settlement  there  has  been  a  disagreement. 
Condon  v.  Callahan  (Tenn.),  5-659. 

Where  a  surviving  partner,  who  is  also  the 
executor  under  the  will  of  the  deceased  part- 
ner, misappropriates  the  partnership  funds 
to  his  own  use,  he  is  chargeable  with  com- 
pound interest  on  the  funds  misappropriated. 
Porter  v.  Long  (Mich.),  4-177. 

Credits  to  which  surviving  partner 
is  entitled.  —  In  settling  the  affairs  of  a 
railroad  construction  partnership  which  has 
been  dissolved  by  the  death  of  the  partner,  it 
is  not  contrai-y  to  public  policy  to  allow  the 
surviving  partner  who  has  completed  a  con- 
tract unfinished  at  the  death  of  the  other 
partner,  credit  for  sums  paid  for  the  services 
of  an  engineer  in  the  employ  of  the  railroad 
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for  which  the  work  was  done,  where  it  ap- 
pears that  the  engineer  was  employed  with 
the  approval  of  the  deceased  partner,  and 
the  evidence  fails  to  show  a  purpose  to  de- 
fraud the  railroad  company  by  the  employ- 
ment of  its  engineer,  and  it  does  not  appear 
that  the  railroad  company  was  ignorant  of 
such  employment.  Condon  v.  Callahan 
(Tenn.),  6-659. 

Bight  of  surviving  partner  to  com- 
pensation for  services.  —  On  the  death 
of  one  member  of  a  partnership  formed  to 
carry  out  a  contract  for  certain  railroad  con- 
struction, the  surviving  partner  is  entitled 
to  a  reasonable  compensation  for  his  skill, 
service,  and  labor  in  completing  the  contract 
at  a  profit,  where  the  contract  is  completed 
with  the  consent  of  the  executrix  of  the  de- 
ceased partner,  though  the  partnership  agree- 
ment provides  that  the  services  of  each  shall 
be  compensated  for  by  services  of  the  other, 
and  there  is  no  stipulation  as  to  the  compen- 
sation of  the  survivor  upon  the  death  of  one 
partner.  The  right  of  the  surviving  partner 
to  recover  compensation  is  not  affected  by  his 
tentative  and  unaccepted  offer  to  take  a 
smaller  sum  based  upon  his  services  as 
"walking  boss."  Condon  v.  Callahan  (Tenn.), 
5-659. 

Sale  of  partnership  husiness  hy  sur- 
viving partners.  —  The  consent  of  the  ad- 
ministratrix (widow)  of  a  deceased  partner 
to  a  sale  of  the  partnership  business  by  the 
surviving  partners  to  a  corporation  in  which 
they  and  others  were  interested  will  be  in- 
ferred, and  she  will  not  be  heard  to  complain 
that  the  good  will  of  the  firm  should  be 
accounted  for,  where  there  is  no  evidence  of 
fraud  or  overreaching  and  it  appears  that  she 
had  a  representative  at  the  taking  of  the  in- 
ventory on  which  the  sale  was  based,  and 
thereafter  received  without  objection  cheeks 
of  the  corporation  for  her  dividends.  Did- 
lake  V.  Eoden  Grocery  Co.  (Ala.),  18-430. 

8.  Dissolution. 
a.  How  effected. 

By  death  of  partner.  —  The  death  of  a 
partner,  in  the  absence  of  a  stipulation  to 
the  contrary,  works  an  immediate  dissolu- 
tion of  the  partnership  and  the  title  to  the 
personalty  vests  in  the  surviving  partner  im- 
pressed with  a  trust  to  close  up  the  partner- 
ship business,  pay  the  debts,  and  turn  over 
to  his  personal  representative  the  share  of 
the  deceased  partner.  Walker  v.  Miller  (N. 
Car.),  4-601. 

By  decree  of  court  on  proof  of  fraud. 
—  Where  one  is  induced  to  form  a  partner- 
ship by  the  false  representation  of  another, 
the  court  will,  upon  the  prompt  application 
of  the  injured  party  after  the  deceit  becomes 
known,  rescind  the  contract  of  partnership, 
and  compel  the  repayment  of  whatever  sum 
may  have  been  improperly  obtained.  Jones 
V.  Weir  (Pa.),  10-692. 

A  bill  in  equity  by  a  member  of  a  part- 
nership showing  the  exclusion  of  the  com- 
plainant from  the  business  of  the  firm  by  the 


collusion  of  the  copartners  presents  a  suffi- 
cient cause  for  the  dissolution  of  partnership. 
Gillett  V.  Higgins   (Ala.),  4-459. 

b.  Notice  of  dissolution. 

Necessity  for  notice  of  dissolution.  — 

Under  the  Georgia  statute,  "  the  dissolution 
of  a  partnership  by  the  retiring  of  an  osten- 
sible partner  must  be  made  known  to  the 
creditors  and  to  the  world."  Bush  v.  W.  A. 
McCarty  Co.    (Ga.),  9-240. 

The  Georgia  statute  providing  that  the  dis- 
solution of  a  partnership  by  the  retiring  of 
an  ostensible  partner  must  be  made  known  to 
the  creditors  and  to  the  i^orld,  requires  that 
actual  notice  must  be  given  to  the  creditors. 
Bush  V.  W.  A.  McCarty  Co.   (Ga.),  9-240. 

Who  entitled  to  notice.  —  As  used  in 
the  Georgia  statute  providing  that  "  the  dis- 
solution of  a  partnership  by  the  retiring  of 
an  ostensible  partner  must  be  made  known  to 
the  creditors  and  to  the  world,"  the  word 
"  creditors "  is  not  limited  to  persons  who 
are  creditors  at  the  time  of  the  dissolution, 
but  includes  persons  who  have  previously  sold 
goods  and  given  credit  to  the  firm  during  its 
continuance,  though  at  the  time  of  the  disso- 
lution no  indebtedness  to  such  persons  exists. 
Bush  V.  W.  A.  McCarty  Co.   (Ga.),  9-240. 

Sufficiency  of  notice.  —  In  construing 
the  Georgia  statute  providing  that  the  disso- 
lution of  a  partnership  by  the  retiring  of  an 
ostensible  partner  must  be  made  known  to 
the  creditors  and  to  the  world,  no  inflexible 
rule  can  be  laid  down  as  to  the  notice  which 
must  be  given  to  the  world.  Fair  and  rea- 
sonable publication  in  a  public  gazette  cir- 
culated in  the  locality  in  which  the  business 
of  the  partnership  has  been  conducted  is  gen- 
erally suiBcient;  and  any  means  of  fairly  pub- 
lishing the  fact  of  dissolution  as  widely  aa 
possible,  in  order  to  put  the  public  on  its 
guard,  are  proper  to  be  considered  on  the 
question  of  sucli  notice.  Bush  v.  W.  A.  Mc- 
Carty Co.  (Ga.),  9-240. 

General  reputation  of  dissolution.  — 
General  reputation  of  the  dissolution  of  a 
partnership  in  the  community  where  the  per- 
son sought  to  be  charged  with  notice  resides, 
or  in  the  business  community  to  which  the 
parties  belong,  is  admissible  as  tending  to 
show  notice.  Such  general  reputation  or  no- 
toriety is  not  itself  notice,  but  is  admissible 
for  the  consideration  of  the  jury  in  determin- 
ing whether  there  was  notice.  Bush  v.  W. 
A.  McCarty  Co.  (Ga.),  9-240. 

c.    Rights,   powers,   and   liabilities  after 
dissolution. 

liiability    of    liquidating    partner.   — 

Where,  after  the  dissolution  of  a  partner- 
ship, one  partner  has  undertaken  to  collect 
debts  due  the  partnership,  he  will  be  held 
for  the  amount  of  the  same  unless  he  ac- 
counts for  his  not  having  collected  the  same. 
Chretien  f.  Giron  (La.),  5-845. 

Right  of  liquidating  partner  to  com- 
pensation. —  Where,  after  the  dissolution  of 
a  firm,  a  partner  winding  up  the  business  en- 
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ters  into  a  new  business  and  assumes  obliga- 
tions and  risks  not  imposed  on  him  by  the 
partnership  agreement,  and  the  new  business 
is  successful  and  the  other  partner  or  his 
representatives  elect  to  share  in  the  profits 
thei-eof ;  the  partner  conducting  the  new  busi- 
ness under  the  firm  name  may  properly  be 
allowed  compensation  for  his  services.  Rug- 
gles  V.  Buckley  (U.  S.),  20-1057. 

ESeot  of  dissolution  on  oontraoti  of 
firm.  —  The  dissolution  of  a  partnership 
does  not  relieve  the  partners  from  their  lia- 
bility for  the  performance  of  contracts  made 
before  such  dissolution.  Burdett  v.  Greer 
(W.  Va.),  15-935. 

Admissions  by  partner  after  disso- 
lution. —  An  admission  by  a  partner  of  the 
existence  of  a  debt  against  the  firm,  or  a 
settlement  with  him  finding  a  debt  to  be  due 
from  it,  made  after  the  dissolution  of  the 
firm  and  out  of  the  presence  of  the  other 
partners,  does  not  bind  the  latter,  and  is  not 
admissible  against  them.  Burdett  v.  Greer 
(W.  Va.),  15-935. 

Rights  of  partner  furnishing  no  capi- 
tal. —  Where  one  partner  furnishes  no  capi- 
tal to  the  partnership,  but  contributes  merely 
his  time,  skill,  and  services  to  the  business, 
the  presumption,  on  dissolution  of  the  part- 
nership, is  that  he  is  not  entitled  to  any  part 
of  the  firm  capital.  Johnson  v.  Jackson 
(Ky.),  17-699. 

In  an  action  between  former  partners  for 
a  settlement  of  the  partnership  affairs,  evi- 
dence examined  and  held  insufficient  to  sup- 
port the  claim  of  the  defendant,  who  fur- 
nished no  capital,  that  he  was  entitled  to 
share  equally  in  the  capital  on  dissolution. 
Johnson  v.  Jackson  (Ky.),  17-699. 

Profits  made  by  partners  individu- 
ally. —  In  settling  the  accounts  of  a  railroad 
construction  partnership,  which  has  been  dis- 
solved by  the  death  of  the  partner,  it  is 
proper  to  charge  the  estate  of  the  deceased 
partner  with  the  profits  made  by  him  on  a 
subcontract  which  was  let  to  him  under  a 
provision  of  the  partnership  contract  that 
either  partner  might  take  subcontracts  upon 
the  same  terms  as  other  subcontractors.  Con- 
don V.  Callahan  (Tenn.),  5-659. 

d.  Accounting. 

Effect  of  illegality  of  partnership 
agreement.  —  Equity  will  not  entertain  a 
bill  by  a  partner  to  compel  his  copartner  to 
account  where  the  partnership  agreement  was 
illegal.  Vandegrift  D.  Vandegrift  (Pa.),  18- 
404. 

An  accounting  of  the  profits  of  a  partner- 
ship must  be  refused  on  the  ground  of  ille- 
gality, although  the  partnership  arose  out  of 
a  contract,  of  which  only  the  other  portions 
were  illegal.  Citizens  Nat.  Bank  v.  Mitchell 
(Okla.),  20-371. 

Right  of  partner  to  account  after 
sale  of  interest.  —  Where  one  partner  sells 
his  interest  in  a  partnership  to  another  part- 
ner or  to  a  stranger,  the  sale,  unless  it  is 
otherwise  provided  in  the  contract,  works 
such  a  change  in  the  position  of  the  seller 


that  h«  no  longer  has  a  claim  based  on  the 
partnership  relation  and  cannot  have  an  ac- 
counting in  equity,  his  only  remedy  to  re- 
cover the  purchase  price  being  an  action  at 
law.    Tillis  v.  Folmar   (Ala.),  8-78. 

9.  Receivebshifs. 

Appointment  of  receiver.  —  On  the  dis- 
solution of  a  partnership,  when  the  parties 
cannot  agree  as  to  the  distribution  of  the 
joint  effects,  the  court  will  appoint  a  re- 
ceiver of  the  partnership  property,  and  will 
enjoin  an  interference  with  the  partnership 
eftects  in  the  receiver's  hands.  Jones  V. 
Weir   (Pa.),  10-692. 

Where  a  bill  is  filed  seeking  dissolution  of 
a  partnership,  and  it  satisfactorily  appears 
that  the  complainant  will  be  entitled  to  a 
decree  for  dissolution,  the  receiver  will  be 
appointed  of  course.  Gillett  v.  Higgins  (Ala.), 
4-459. 

Notice  of  application  for  receiver.  — 
A  bill  for  the  dissolution  and  settlement  of 
a  partnership  and  the  appointment  of  a  re- 
ceiver charging  that  the  defendant  has  sold 
out  the  firm's  goods  and  turned  over  the 
business  to  strangers,  the  complainant  being 
.entirely  excluded  from  the  business  of  the 
firm,  makes  a  prima  facie  case  for  the  ap- 
pointment of  a  receiver  even  without  notice 
01  application.  Gillett  v.  Higgins  (Ala.), 
4-459. 

10.  Mining  Pabtnehships. 

Control    of    majority    in    interest.    — 

When  the  members  of  a  mining  partnership 
cannot  agree  in  management,  those  having 
the  majority  interest  control  its  management 
in  all  things  necessary  and  proper  for  its 
operation.  Blackmarr  v.  Williamson  (W. 
Va.),  4-265. 

Right  of  member  to  sell  interest.  — 
A  member  of  a  mining  partnership  may  sell 
his  interest  therein  to  whomsoever  he  may 
without  the  knowledge  or  consent  of  the  co- 
owners.  Blackmarr  v.  Williamson  (W.  Va.), 
4-265. 

Effect  of  conveyance  of  interest  of 
partner.  —  One  of  the  partners  in  a  mining 
partnership  may  convey  an  interest  in  a 
mine  and  business  without  dissolving  the 
partnership.  Blackmarr  v.  Williamson  (W. 
Va.),  4-265. 

Liability  of  partner  for  debts  after 
conveyance  of  interest.  —  Although  a 
mining  partnership,  unlike  an  ordinary  part- 
nership, is  not  dissolved  by  the  sale  of  the 
interest  of  one  of  the  partners,  it  does  not 
follow,  from  the  mere  continuance  of  the 
partnership,  that  the  mining  partner  who 
has  sold  his  interest  continues  liable  for  all 
of  the  debts  of  the  partnership  subsequently 
incurred.  Kelley  v.  McNamee  (U.  S.),  16- 
299. 

Liability  of  retiring  partner  for 
wages  of  employees.  —  A  former  member 
of  a  mining  partnership  who  has  sold  his  in- 
terest therein  to  a  third  person,  who,  by  the 
terms  of  the  sale,  assumed  the  amount  of  the 
seller's  indebtedness  to  the  miners  then  and 
theretofore  working  upon  the  claim,  remains 
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liable  for  the  wages  of  employees  who  com- 
menced to  work  for  the  partnership  before 
the  sale  and  continued  to  work  for  it  there- 
after without  notice  of  the  sale;  but  he  is 
not  liable  for  the  wages  of  employees  who 
commenced  to  work  for  the  partnership  after 
the  sale,  or  who,  having  commenced  to  work 
for  it  before  the  sale,  continued  to  work  for 
it  theteafter  either  with  actual  notice  of  the 
sale  or  with  knowledge  of  facts  and  circum- 
stances sufficient  to  put  a  reasonably  prudent 
person  on  inquiry  without  regard  thereto. 
Kelley  v.  McNamee    (U.  S.),  16-299. 

Bill  to  dissolve.  —  In  order  to  dissolve 
a  mining  partnership  by  a  decree  in  equijty 
to  sell  the  partnership  property,  a  bill  must 
allege  a  good  and  clear  ground  therefor. 
Blackmarr  v.  Williamson  (W.  Va.),  4-265. 

11.   Eights   and   Liabilitibs   of   Pabtnebs 
IN  Sale  of  Liqtjoes. 

liiability  of  paftaer  under  Civil 
Damage  Act.  —  Under  the  Iowa  statute 
creating  a  civil  liability  in  favor  of  a  wife 
for  the  sale  of  intoxicating  liquor  to  her  huS^ 
band,  a  sale  by  a  member  of  the  partnership 
renders  the  partnership  and  each  partner 
liable,  whether  the  sale  is  ftiade  with  or  with-  • 
out  their  consent  or  knowledge.  Mathre  v. 
Story  City  Drug  Co.  (Iowa),  8-275. 

Bight  of  one  partner  to  tsattj  on 
business  under  license  to  tivo.  —  Under 
a  license  to  sell  intoxicating  liquors  issued 
to  two  named  partners,  one  of  the  pg,rtnerB, 
who  has  become  the  owner  of  the  share  of 
the  other  partner  by  purchase  from  a  third 
person  to  whom  such  other  partner  had  trans- 
ferred it,  has  authority  to  carry  on  the  busi- 
ness during  the  period  of  the  license.  Lynch 
V.  State  (Ala.),  10-910. 

Partnership  agreement  to  engage  in 
manufacture  o£  liquors  in  name  of  one 
partuer.  -^  A  partnership  agreiement  to  en- 
gage in  the  manufacture  of  spirituous  liquors 
in  the  name  of  one  of  the  partners  only  is 
not  ebfol-eeable  in  equity  because  it  is  an  il- 
legal contract  both  under  the  Pennsylvoaia 
statute  (Act  June  9,  1891)  which  requires 
an  applicant  for  a  license  as  a  distiller  to 
state  under  oath  Jhat  he  "  is  the  only  person 
in  any  manner  pecuniarily  interested  in  the 
business,"  and  under  the  Act  of  Congress 
(Eev.  St.,  §  3259;  3  Fed.  St.  Ann.  636)  re- 
qtiiring  every  firm,  engaged  or  intending  to 
bfe  engage^  in  the  tusiness  of  a  distiller,  to 
give  notice  thereof  in  writing  to  the  collector 
of  the  district,  stating  the  name  and  resi- 
dence of  each  piember  of  the  firm  and  of 
every  person  interested  or  to  be  interested  in 
the  business.  V'andegrift  v.  Vandegrift  (Pa.), 
18-404. 


PABT  PAYMENT. 

Etfect  of  accepting  part  payment,  see  Pat- 

MBNT,  3. 
Effect  of  part  payment  of  land  sold  under 
verbal  agreenjent,  see  Frauds,  Statute 
OF,  Id   (2). 


Payment  of  part  of  purchase  price  of  goods 
sold  under  verbal  contract,  see  Fbaudb, 
Statute  op,  9  b  (4). 

Removal  of  bar  of  statute  of  limitations,  see 
Limitation  of  Actions,  5  a. 


PART  PERFORMANCE. 

Effect  of  part  performance  of  contract,  lee 
Frauds,  Statute  of,  1  d. 


PARTY    IN    INTEREST. 

Relationship   pf  jijdge  to  party  in  intereit, 
see  JtJDGSS,  4  b   (1). 


PARTY  WALLS. 

1.  Definitions. 

2.  Rights   and  Liabilities   of  Adjoin- 

ing Owners. 

3.  Rights     and     LiABiuriEa    of    Pur- 

CHASEBS. 

1.  Definitions. 

Use  of  ivords  "  party  trail "  and 
"  wall   in   common "   in   «tatute.  —  As 

used  in  the  Iowa  statute  regulating  the  con- 
struction and  use  of  party  walls,  the  term 
"  party  wall "  means  a  wall  for  the  common 
benefit  and  convenience  of  two  tenements 
which  it  separates,  and  the  term  "wall  in 
common "  has  the  same  meaning,  Lederer 
V.  Colonial  Investment  Co.   (la.),  8-317. 

2.   Rights   and   Liabilities   of  Adjoining 
Owners. 

Liability  for  use  of  trail  erected  by 
adjoii^ing  owner.  —  A  person  who  uses  a 
wall  erected  by  an  adjacent  owner  on  the 
dividing  line  between  their  land  is,  even  in 
the  absence  of  an  express  or  implied  agree- 
ment by  him  or  his  vendor  to  contribute, 
liable  to  such  adjacent  owner  or  the  latter's 
vendee  for  the  fair  and  reasonable  value  of 
the  use  thereof,  such  value  being  estimated 
as  of  the  time  when  the  wall  is  used.  Spauld- 
ingi).  Grundy  (Ky.),  15-1108. 

Where  a  party  wall  is  built  by  one  of  the 
adjoining  proprietors,  under  an  agreement 
stating  that  the  building  of  the  wall  is  to 
the  interest  of  each  of  the  parties,  and  that 
the  other  party  shall  pay  for  half  of  the  wall 
whenever  he  rebuilds  or  gets  ready  to  build 
on  his  lot,  a  court  will  not  undertake  to  say 
what  benefit  the  nonbuilding  party  derives 
from  the  wall,  or  make  his  liability  for  half 
the  cost  depend  on  his  joining  his  wall  to 
the  party  wall.  Jebeles,  etc.,  Confectionery 
Co.  V.  Brown  (Ala.),  11-525. 

Right  to  use  of  wall  acquired  by  pre- 
scription. —  Where  there  is  no  evidence, 
either  written  or  oral,  as  to  the  terms  under 
which  a  division  wall  has  been  used,  tlie  ex- 
tent of  the  right  to  use  the  wall,  acquired 
by    presoriptionj    must   be    determined    and 
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measured  by  the  use  actually  made  of  the 
wall,  and  must  be  limited  to  the  extent  to 
which  the  wall  has  been  used.  Bright  v. 
Morgan    (Pa.),  11-626. 

Liimitatioiis  in  use  of  wall.  —  Neither 
of  the  adjoining  owners  has  the  right  so  to 
weaken  a  party  wall  as  to  i-ender  it  insuflS- 
cient  or  unsafe  for  the  other's  use.  Lederer 
V.  Colonial  Investment  Co.    (la.),  8-317. 

Estension  of  joists  beyond  centre  of 
itrall.  —  Under  the  Iowa  statute  regulating 
the  construction  and  use  of  party  walls,  the 
adjoining  owners  do  not  own  their  party 
wall  in  common,  and  therefore  neither  is  en- 
titled to  extend  his  joists  or  timhfers  into 
the  wall  beyond  its  centre.  Lederer  V.  Co- 
lonial Investment  Co.   (la.),  8-317. 

Rigbt  of  one  owner  to  pull  down  Ms 
building.  —  The  owner  of  one  of  two  ad- 
joining buildings  may  lawfully  pull  down 
and  destroy  his  own  building  though  the  par- 
tition  wall  is  thereby  left  Unprotfected  and 
in  an  unsightly  condition,  and  the  adjoining 
owner  cannot  recover  damages  unless  the  act 
of  tearing  down  is  performed  in  a  negligent 
or  unskilful  manner.  Fisher  v.  Seaboard  Air 
Line  E.  Co.   (Va.),  1-622. 

Action  in  equity  on  agreement  to  pay 
for  use  of  -wall.  —  An  agreement  whereby 
one  of  two  adjoining  owners  binds  himself 
that  whenever  he  uses  a  pai-ty  wall  built  by 
the  other  he  will  pay  one-half  the  price  or 
value  thereof,  becomes,  when  the  promisor 
begins  to  use  the  wall,  a  charge  in  the  nature 
of  an  equitable  lien  on  the  lot  Upon  which 
the  wall  is  erected,  and  is  enforceable  in 
equity.     Rugg  v.  Lemley    (Ark.),  8-291. 

A  court  of  equity  has  jurisdiction  to  enter- 
tain a  suit  to  enforce  an  agreement  by  one 
of  tvfo  adjoining  owners  to  pay  part  of  the 
cost  of  a  party  wall  built  by  the  other,  where 
the  statement  of  facts  in  the  complaint  sets 
up  the  agreement,  notwithstanding  the  fact 
that  only  a  personal  judgment  against  the 
defendant  is  prayed  for  and  granted,  as  the 
statement  of  facts  in  the  complaint  and  not 
the  prayer  for  relief  constitutes  the  cause 
of  action,  in  so  far  as  the  question  of  juris- 
diction is  concerned.  Eugg  v.  Lemley  (Ark.), 
8-291. 

3.  Rights  and  Liabilities  of  Purchasers. 

Covenant  to  pay  for  use  of  wall  run- 
ning with  land.  —  An  agreement  by  one  of 
two  adjoining  owners  to  pay  for  the  use  of 
a  party  wall  built  by  the  other  is  a  covenant 
which  runs  with  the  land,  and  therefore  the 
right  to  recover  the  agreed  sum  passes  to 
the  grantee  of  the  original  builder,  and  not 
to  his  assignee  or  personal  representative. 
Hugg  v.  Lemley  (Ark.),  8-291. 

Where  an  agreement  for  the  etinstruetion 
of  a  party  wall  by  one  proprietor  provides 
that  the  other  shall  be  liable  for  half  the 
cost  whenever  he  shall  build,  and  contains  a 
distinct  agreement  that  the  "  covenant  shall 
run  with  the  land  and  be  binding  on  the 
present  or  future  owners,"  the  covenant  does 
run  with  the  land,  and  is  binding  On  suc- 
cessive owners,  of  both  covenantor  and  cove- 


nantee. Jebeles,  etc.,  Confectionery  Co.  r. 
Brown   (Ala.),  11-525. 

Right  to  receive  payment  for  use  of 
wall.  —  Under  an  agreement  between  two 
adjoining  owners  that  one  of  them  shall  build 
a  party  wall  and  that  the  other  shall  pay 
one-half  of  the  cost  thereof  whenever  he 
makes  use  of  such  wall,  the  agreement  con- 
taining a  provision  that  it  shall  run  with  the 
land  and  shall  bind  the  heirs,  legal  repre- 
sentatives, and  assignees  of  the  respective 
parties,  the  right  to  receive  payment  for  one- 
half  of  the  cost  of  such  wall  belongs  to  the 
successor  in  title  of  the  builder  who  happens 
to  be  the  owner  at  the  time  the  wall  is  used 
by  the  adjoining  owner,  and  the  incumbrance 
created  by  such  agreement  cannot  be  removed 
by  payment  to  a  prior  owner.  Hoffman  v. 
Dickson   (Wash.),  15-173. 

Specific  performance  of  agreement  of 
sale  by  ow^ner  of  lot.  —  In  an  action  for 
the  specific  performance  of  a  contract  of  sale 
made  by  such  adjoining  owner  to  convey  his 
lot  by  warranty  deed,  it  is  inequitable  and 
impracticable  for  the  court  to  ascertain  the 
cost  of  the  wall  and  to  require  the  seller  to 
deposit  in  court  one-half  of  such  cost  to 
await  the  time  when  the  wall  will  be  used, 
but  the  seller  should  be  required  to  deliver 
a  deed  containing  a  covenant  of  general  war- 
ranty. Hoffman  v.  Dickson  (Wash.),  15- 
173. 

PASS   BOOKS. 

Conclusiveness  of  by-laws  shown  by  bank 
pass  books,  see  Banks  and  Banking, 
5  b  (1). 

Presentation  as  condition  precedent  to  pay- 
ment of  savings  bank  deposit,  see 
Banks  and  Banking,  8  a. 


PASSAGE. 

Final  passage  of  bills,  see  Statutes,  1  c. 

PASSENGER   RATES. 

Regulation  of,  see  Carriers,  2  b. 

PASSENGERS. 

See  Cabeiees,  6  d. 

PASSES. 

Persons  riding  on  free  passes  as  passengers, 
see  Cabriers,  6  d   (10). 


PASSION. 

Killing  in  heat  of  passion,  see  Homicide   4 
(2). 
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ANIf.  CAS.  DIGEST,  VOLS.  1-20. 


PATENTS. 

1.  Pkbsons  Entitled  to  Patents,  1258. 

2.  Title  Conveyances  and  Contracts, 

1258. 

3.  Statutory  Regulation  of  Dealings 

in    Patent    Rights    and    Pat- 
ented Articles,  1259. 

a.  Constitutionality    of    state    stat- 

utes, 1259. 

b.  Construction    and    application    of 

statutes,  1259. 

4.  Infringement,  1260. 

5.  Expiration  op  Patent  Rights,  1260. 

Appointment  of  receiver  in  aid  of  execution 
against   patentee,   see  Executions,    12. 

Liability  of  stockholders  for  infringement  of 
patent  by  corporation,  see  Corpora- 
tions, 8  g  (3). 

Right  of  proprietor  of  patented  article  to 
control  price,  see  Monopolies  and  Cor- 
porate Trusts,  2  a. 

1.  Persons  Entitled  to  Patents. 

Reduction  of  invention  to  practice.— 

The  reduction  to  practice  of  an  invention  by 
the  original  inventor  cannot  be  taken  as  a 
reduction  to  practice  by  another,  though  the 
ownership  of  the  claims  of  both  has  subse- 
quently become  vested  in  the  same  person 
or  business.  It  is  not  enough  to  entitle  the 
applicant  to  a  patent  that  some  one  else,  not 
his  agent,  has  shown  the  practicability  of  the 
invention  by  reducing  it  to  practice.  Robin- 
son V.  McCormick   (D.  C),  10-548. 

As  betireen  inventor  and  one  em- 
ployed to  pnt  invention  in  practical 
{orm.  —  An  inventor  who  employs  another 
to  embody  his  conception  in  practical  form 
is  entitled  to  any  improvement  therein  due 
to  the  mechanical  skill  of  the  employee.  The 
employee  must  invent  something  and  not 
merely  improve  by  the  exercise  of  mechanical 
skill  upon  the  conception  which  he  has  been 
employed  to  work  out.  Robinson  v.  McCor- 
mick  (D.  C),  10-548. 

Where  an  inventor  employs  another  to  em- 
body his  conception  in  a  practical  form,  and 
theemployee  in  doing  the  work  assigned  him 
goes  further  than  mechanical  skill  enables 
him  to  do  and  makes  an  actual  invention,  he 
is  entitled  to  the  benefit  of  his  invention. 
Robinson  v.  McCormick   (D.  C),  10-548. 

In  order  for  an  inventor  to  claim  the  bene- 
fit of  his  employee's  skill  and  achievement,  it 
is  not  suiBcient  for  him  to  show  that  he  had 
in  mind  the  desired  result  and  employed  the 
employee  to  devise  means  for  its  accomplish- 
ment. He  must  show  that  he  had  an  idea 
of  the  means  to  accomplish  the  particular 
result,  which  idea  he  communicated  to  the 
employee  in  such  detail  as  to  enable  the  lat- 
ter to  embody  it  in  some  practical  form. 
Robinson  v.  McCormick   (D.  C),  10-548. 

Evidence  reviewed,  in  a  patent  interference 
proceeding,  and  held  sufficient  to  show  that 
as  between  the  general  manager  and  the 
president    of    a    corporation,    the    latter    of 


whom  undertook  to  embody  in  a  practical 
form  an  idea  conceived  by  the  former,  the 
president  was  the  inventor  of  the  part  of  the 
article  involved  in  the  proceeding,  whether 
he  was  an  employee  of  the  general  manager 
or  was  his  partner,  or  was  a  mere  stocknolder 
of  the  same  corporation.  Robinson  v.  Mc- 
Cormick   (D.   C),  10-548. 

2.  Title  Conveyances  and  Contracts. 

Effect  of  agreement  to  pay  royaltiei. 

—  Where  a  manufacturer  agrees  to  pay  roy- 
alties to  a  patentee  in  consideration  of  a 
license  to  manufacture  under  the  patent,  and 
the  parties  by  express  or  implied  agreement 
or  by  their  conduct  treat  an  article  as  cov- 
ered by  the  patent,  the  licensee  is,  so  long 
as  he  acts  under  such  patent,  bound  to  pay 
royalties,  and  is  precluded  from  defending  a 
suit  for  the  royalties  which  have  accrued 
during  that  time  on  the  ground  that  the 
article  is  not  in  fact  covered  by  the  patent. 
Strong  V.  Carver  Cotton  Gin  Co.  (Mass.), 
14-1182. 

If  the  article  is  in  fact  not  covered  by  the 
patent,  such  licensee  may  avoid  future  lia- 
bility for  royalties  by  terminating  the  ar- 
rangement between  him  and  the  patentee, 
and  ceasing  to  act  or  claim  under  the  patent, 
and  asserting  or  exercising  his  right  to 
manufacture  and  sell  thereafter  adversely  to 
the  rights  of  the  patentee.  Strong  v.  Carver 
Cotton  Gin  Co.   (Mass.),  14-1182. 

Inclusion  of  articles  not  covered  by 
patent  in  agreement  for  royalties.  —  In 
an  action  by  a  patentee  to  recover  royalties 
from  a  licensee  under  an  unambiguous  writ- 
ten contract  for  the  manufacture  and  sale 
of  "  automatic  feed  attachments  "  covered  by 
the  patent,  the  plaintiff  cannot  introduce 
evidence  to  the  effect  that  "  automatic  feed 
attachments "  which  were  not  within  the 
terms  of  the  patent  and  not  protected  by  it 
were  included  in  the  contract.  Strong  v. 
Carver  Cotton  Gin  Co.   (Mass.),  14-1182. 

Void  patent  as  consideration  for 
note.  —  A  promissory  note  given  for  a  non- 
patentable  invention  or  for  a  void  patent  is 
not  enforceable  by  the  original  promisee. 
Hathorn  v.  Wheelwright   (Me.),  2^28. 

Implied  Tirarranty  as  to  validity  of 
patent.  —  In  the  absence  of  an  express  agree- 
ment or  of  special  circumstances  from  which 
warranty  may  be  implied,  an  assignment  of 
"  all  the  right,  title,  and  interest "  in  a  pat- 
ent of  invention  does  not  import  any  war- 
ranty on  the  part  of  the  assignor  as  to  the 
validity  of  the  patent.  Electric  Fireproofing 
Co.  of  Canada  v.  Electric  Fireproofing  Co. 
(Can.),  18-54. 

Implied  agreement  from  grant  of  ex- 
clusive license.  —  A  grant  of  an  exclusive 
license  under  a  patent  implies  that  the 
grantor  shall  do  no  affirmative  act  in  derro- 
gation  of  the  right  granted.  Manning  v. 
Galland-Henning,  etc.,  Mfg.  Co.  (Wis.),  18- 
976. 

Duty  of  purchaser  of  patent  right 
to  investigate.  —  In  an  action  on  a  promis- 
sory note  given   in  payment  for  an  interest 
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in  a  patent,  it  is  erroneous  for  the  trial 
court  to  refuse  to  instruct  the  jury  that  if 
the  defendant  had  full  opportunity  to  inves- 
tigate the  operation  of  the  device  covered  by 
the  patent,  and  there  was  no  concealment  or 
fraud  on  the  part  of  the  plaintiff,  then  it 
became  the  duty  of  the  defendant  to  investi- 
gate and  form  his  own  opinion  as  to  the 
value  and  utility  of  the  device,  and  he  could 
not  rely  upon  mere  expressions  of  opinion 
made  by  the  plaintiff  or  his  agent.  J.  H. 
Clark  &  Co.  v.  Rice   (Wis.),  7-505. 

Instruction  of  oonrt  ai  to  utility  of 
patent  device.  —  In  an  action  on  a  promis- 
sory note  given  in  payment  for  an  interest 
in  a  patent,  ao  instruction  on  the  question 
of  the  utility  of  the  patent  device  is  mis- 
leading which  tells  the  jury  that  they  must 
confine  their  "  inquiry  to  the  purposes  named 
in  the  patent,  and  those  only,"  but  which 
fails  to  state  the  full  purpose  of  the  patent, 
even  though  the  jury  are  allowed  to  take  the 
patent  to  their  room  and  construe  it  for 
themselves.  J.  H.  Clark  Co.  v.  Rice  (Wis.), 
7-505. 

Number  of  ivitnesses  on  question  of 
utility  of  patent  device.  —  In  an  action 
on  a  promissory  note  given  in  payment  for 
an  interest  in  a  patent,  it  is  not  an  abuse  of 
discretion  for  the  trial  court  to  limiD  the 
respective  parties  to  fifteen  witnefesea  on  the 
question  of  the  utility  of  the  device  covered 
by  the  patent.  J.  H.  Clark  Co  v.  Rice 
(Wis.),   7-505. 

Rescission  of  sale  of  patent  right.  — 
Where  the  purchaser  of  a  patent  right  solJ 
■without  compliance  with  the  Kansas  act 
regulating  the  sales  of  patent  rights  brings 
a  suit  to  rescind  the  contract  of  a  sale  and 
to  recover  the  consideration  paid,  and  in  the 
petition  offers  to  return  all  the  benefits  re- 
ceived, and  the  defendant  contests  the  rescis- 
sion upon  the  ground  that  the  statute  is  in- 
valid, the  plaintiff's  right  to  the  relief  asked 
and  to  a  judgment  for  costs  is  not  affected 
by  an  omission  to  offer  to  restore  the  patent 
right  before  the  commencement  of  the  suit. 
Allen  V.  Riley    (Kan.),  6-158. 

Action  by  licensee  in  state  court.  — 
A  patentee  who  sells  the  patented  article  in 
a  territory  for  which  he  has  granted  an  ex- 
clusive license,  thereby  breaks  his  contract 
■with  the  licensee,  and  the  licensee  may  sue 
for  damages  for  the  breach  in  a  state  court 
and  join  therewith  causes  of  action  for  a 
share  of  money  recovered  by  the  patentee 
from  infringers,  as  provided  by  the  grant  of 
the  license,  though  the  licensee  has  such  an 
interest  in  the  patent  by  virtue  of  the  license 
as  would  entitle  him  to  sue  the  patentee  in 
a  federal  court  for  infringement  by  reason  of 
such  sales.  Manning  v.  Galland-Henning, 
etc.,  Mfg.  Co.   (Wis.),  18-976. 

3.   Statutory  Regulation  of  Dealings  in 
Patent  Rights  and  Patented  Abticles. 

a.   Constitutionality  of  state   statutes. 

Bight    of    state    to    mahe    reasonable 
rcgnlationa.  —  In  the  absenoe  of  congres- 


sional legislation  upon  the  subject,  a  state, 
for  the  purpose  of  protecting  its  citizens 
from  fraud,  has  the  right  to  make  reason- 
able regulations  concerning  the  manner  of 
making  a  sale  or  assignment  of  rights  aris- 
ing under  a  patent.  Allen  v.  Riley  (U.  S.), 
8-137. 

Requirement  of  deposit  of  copy  of 
patent  in  District  Court.  —  The  Kansas 
statute  prohibiting  the  sale  of  patent  rights 
unless  copies  of  the  letters  patent  and  affi- 
davits of  their  genuineness  have  been  filed 
with  the  clerk  of  the  District  Court  is  not 
void  as  an  attempt  to  restrict  the  rights 
conferred  by  the  federal  statutes  on  the 
holders  of  patents.  Allen  v.  Riley  (Kan.), 
b-158. 

Statute  regulating  promissory  notes 
given  for  patent  right  or  patented 
article.  —  The  Arkansas  statute  requiring  a 
promissory  note  executed  in  consideration  of 
the  sale  of  a  patented  article  or  patent  right 
to  show  on  its  face  for  what  it  is  executed  is 
in  the  nature  of  a  police  regulation,  and  does 
not  violate  the  Federal  Constitution.  Woods 
V.  Carl   (Ark.),  5-423. 

The  Arkansas  statute  providing  that  a 
promissory  note  given  in  payment  for  a  pat- 
ented article  is  void,  even  in  the  hands  of 
an  innocent  purchaser,  unless  it  is  executed 
on  a  printed  form  showing  on  its  face  that 
it  is  given  in  payment  for  the  patented 
article,  is  not  a  valid  exercise  of  the  state's 
police  power,  but  is  unconstitutional  as  dis- 
criminating unjustly  against  patented  arti- 
cles and  in  favor  of  articles  of  like  character 
which  are  not  patented.  Ozan  Lumber  Co. 
V.  Union  County  National  Bank  (U.  S.),  7- 
390. 

The  Kansas  statute  prohibiting  the  sale  of 
patent  rights  unless  copies  of  the  letters  pat- 
ent and  affidavits  of  their  genuineness  have 
been  filed  with  the  District  Court,  and  re- 
quiring that  the  note  taken  in  payment  for 
the  patent  right  shall  show  on  its  face  the 
consideration  for  which  it  is  given,  is  a  valid 
exercise  of  the  state's  police  power,  and  is 
not  void,  either  as  violating  the  provision  of 
the  Federal  Constitution  granting  Congress 
the  power  to  provide  for  the  issuance  of 
patents,  or  as  conflicting  with  the  federal 
statute  prescribing  the  manner  in  which 
patents  or  interests  therein  may  be  assigned. 
Allen  V.  Riley  (U.  S.),  8-137. 

The  ^A^iseonsin  statute  requiring  that  every 
promissory  note  or  other  evidence  of  indebt- 
edness taken  or  given  for  any  patent,  patent 
right,  or  interest  therein,  shall  have  written 
or  printed  thereon  words  showing  the  con- 
sideration for  which  it  is  given,  is  uncon- 
stitutional and  void  as  an  invasion  of  the 
federal  statute  authorizing  the  assignment 
of  the  patents  and  interests  therein.  J.  H. 
Clark  Co.  v.  Rice   (Wis.),  7-505. 

b.   Construction  and  application  of  statutes. 
What  is  a  sale  of  a  "  patent  right." 

—  A  conveyance  of  an  interest  in  the  right 
to  sell  a  patented  article  in  a  given  territory 
is   a  sale  of   a   "patent   right/'   within   the 
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meaning  of  the  Arkansas  statute  regulating 
the  form  of  notes  given  in  payment  for  pat- 
ent rights.     Woods  v.  Carl   (Ark.),  5-423. 

A  sale  of  the  exclusive  right  to  manufac- 
ture and  sell  a  patented  invention  in  a  speci- 
fied territory  for  a  fixed  period  carries  an 
interest  in  the  patent  right  Itself  and  consti- 
tutes a  sale  of  the  patent  right  within  the 
nieaniJig  of  the  act  relating  thereto.  Pinney 
c.  First  Nat.  Bank   (Kan.),  1-331. 

Fromissory  note  in  consideration  of 
«&le  of  patent  right.  —  A  promissory  note 
executed  in  consideration  of  the  sale  of  a 
patented  article  or  patent  right,  which  does 
not  show  upon  its  face  for  what  it  was  exe- 
cuted, does  not  conform  to  the  provisions  of 
the  Arkansas  statute.  Woods  v.  Carl  (Ark.), 
5-423. 

T)ie  taking  of  a  promissory  note  for  the 
sale  of  a  patsnt  right  without  inserting 
therein  "  given  for  a  patent  right "  Is  a  mis- 
demeanor and  no  recovery  can  be  had  thereoil 
by  one  who  violates  the  statute  or  by  the 
transferee  with  knowledge.  Pinney  v.  First 
Nat.  Bank   (Kan.),  1-331. 

4.    INFBINOEMENT. 

Infringement   by   government.  —^  The 

chief  of  ordnance  of  the  United  States  army 
may  be  enjoined  froiti  manufacturing  field 
guns  and  gun  carriages  in  infringement  of 
letters  patent  issued  by  the  United  States 
government,  notwlthstandilig  the  fact  that 
such  infringement  inay  inure  to  the  benefit 
of  the  government.  J"ried.  Kriipp  Aktieligfe- 
sellschaft  v.  Crozier   (D.  d.),  15-1 108. 

What  conititntes  nse  or  vending  ot 
invention  within  the  realm.  —  Ah  Eng- 
lish commission  agent,  who  in  pursuance  of 
a  contract  rnade  in  England  delivers  an  arti- 
cle protected  by  the  IShglish  patent  laws  to 
an  English  iinpOrter  at  a  foreign  port  frbM 
whence  it  is  subsequently  imported  into  Eng- 
land by  the  purchaser,  does  not  "  make.  Use, 
exercise,  or  vend "  the  protected  invention 
within  the  realm  in  violation  of  the  statu- 
tory rights  of  the  patentee.  Badische  Anilin 
und  Soda  Fahrik  *.  Hickson    (Eng.),  3-850. 

Sales  uftder  a  contract  made  in  England 
of  goods  manufactured  in  a  foi-eign  country 
in  accordance  with  an  invention  protected 
ty  a  British  patent,  which  sale  is  consum- 
mated by  a  delivery  in  such  foreign  country 
in  accordance  with  the  terms  of  the  contract, 
is  not  a  "  vendiilg "  of  the  invention  within 
the  meaning  of  the  British  patent,  though 
both  parties  to  the  contract  are  residents  of 
England.  Badische  Anilin  und  Soda  Fabrik 
r.  Hickson   (Eng.),  5-669. 

Sale  of  patented  article  by  one  who 
has  manufactured  it  before  issue  of 
patent.  —  iJnder  the  Canadian  Patent  Act, 
a  person  who  has,  without  a  license  of  the 
inventor,  constructed  a  Specific  article  prior 
to  the  issue  of  the  patent  therefor,  though 
subsequent  td  iitl  applicsttion  fof  the  patent, 
ma.y  nse  and  vend  the  article  without  being 
liable  to  the  patentee.  Victor  Sporting 
Goods  Co.  r.  Harold  A.  Wilson  Co  (Ont  ) 
1-.^-15. 


5.  ExpiBATiON  OF  Patent  Eights. 

Passing  of  right  to  the  public.  —  On 

the  expiration  of  a  patefttj  the  right  to  manu- 
facture the  patented  article  passes  to  t.ia 
public,  the  same  as  if  no  patent  had  o'j- 
tained.  Westcott  Chuck  Co.  v.  Oneida  Nati 
Chuck  Co.  (N.  Y.),  20-858. 

PATERNITY. 

Exhibition  of  child  to  prove  paternity,  sea 
Eapej  2  g. 

Proof  of  paternity  by  declarations  of  de- 
ceased, see  Evidence,  10  a. 

Proof  of  paternity  generally,  see  Bastabdy; 
Evidence,  7. 

Exhibition  of  child  to  jury  to  prove  patern' 
ity,  see  Rape,  2  d  (2). 


PATIENTS. 

Privileged  communications  between  physi' 
cian  and  patient,  see  Witnesses,  3  d 
(2). 

PAUPERS. 

See  Poor  and  Poob  Lav?s. 

PAVING. 

Paving  of  street,  see  Stbeets  and  High- 
ways, 3. 

PAWKBltOKlBRS. 

See  also  Pledge  and  CoLLAiEKAi,  Secubity. 

Possession  of  pawn  ticket  for  stolen  goods, 
see  BUBQLAET,  4. 

Who  are  pawnbrokers.  —  A  person  whb 
maintains  an  Office  or  place  Of  business  fOr 
the  loaning  of  money  on  I'eal  estate  aJid  per' 
sonal  property  mortgages  and  Other  security, 
including  JeWels  and  .|e*elry,  at  a  usurious 
rate  of  interest  "carries  on  the  bUsiriesS  Of 
a  pawnbroker  "  within  the  nleaiiing  of  a  stat- 
ute, although  he  Confines  his  operations  irt 
personal  property  to  jewels  and  jewelry,  and 
conducts  at^  the  same  time  and  place  busi- 
ness of  a  diflferenl  character.  The  fact  that 
such  persOn  requires  of  the  pledgOf  ot  pa*hor 
the  execution  of  a  promissory  tiote  and  chat- 
tel mortgage  in  connection  frith  the  trans- 
action does  not  inake  such  perSotl  dfiy  the 
less  a  pawnbrOkef,  the  Very  fadt  of  his  tak- 
ing possessiott  of  the  ptoperty  as  a  pledge 
and  relying  Upon  his  possession  as  a  pled^, 
negativing  the  conception  of  a  chattel  raoft- 
gage.     Levinson  v.  Boas    (Cal.),  11-661. 

Effect  of  illegality  of  contract  on 
lien.  --  Where  a  person  carrying  on  business 
in  a  manner  which  makes  him  a  pawnbroker 
within  the  meaning  of  the  statute  hftS  neither 
procured  the  license  required  by  law  nor  ob- 
served the  regulations  prescribed  by  statute 
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and  municipal  ordinance  for  tiie  regulation 
of  the  business  of  pawnbrokers,  his  contracts 
of  pledge  are  illegal  in  substance  and  void, 
and  he  has  no  lien  upon  the  property  pledged. 
Levinson  v.  Boas    (Cal.),   11-681. 


PAY. 

Conip«nsatioa  of  judges,  see  Judges,  2. 

PAYMENT. 

.  1.   Mode,    Medium,   and   Timp  of  Pay- 
ment, 1261. 

2.  Pboof  of  Payment,  1262. 

a.  Admissibility  of  evidence,  1262. 

b.  Presumptions     with     regard     to 

payment,   1262, 

3.  Application    and    Effect    of    Pay- 

ments, 1262, 

4.  Kecoveby  of  Payments,  1263. 

a.  Voluiitary  payments,  1263. 

b.  Involuntary  payments,  1263. 

Accepting  part  payment  of  sajary  as  pay- 
ment in  full,  see  Public  Officees,  6  a. 

Action  to  recover  money  paid,  see  Money 
Loaned,  Paid,  oe  Eeceived. 

Agent's  authority  to  receive  payment,  see 
Agency,  3  a   (2). 

Application  of  payments  in  action  on  build- 
ing contract,  see  Contbacts,  7  f. 

Application  of  payments  to  principal  and  in- 
terest, see  Interest,  1. 

Authority  of  broker  to  receive  payment,  see 
Bbokebs,  2. 

Burden  of  proving  agent's  authority  to  re- 
ceive payment,  see  Agency,  3  b  ( 1 ) . 

Burden  of  proving  payment,  see  Bills  and 
Notes,  10. 

Effect  of  legacy  to  creditor,  see  Wills,  10  h. 

Effect  of  part  payment  of  price  of  land  sold 
under  verbal  contract,  see  Peatjds, 
Statutes  of,  1  d  (2). 

Effect  of  payment  of  debt  and  discharge  of 
mortgage,  see  Mortgages  and  Deeds 
OP  Trust,  10  a. 

Extension  of  time  of  payment  by  agent,  see 
Agency,  3  a   ( 2 ) . 

Medium  of  payment  of  municipal  bonds,  see 
Municipal  Cobpobations,  8  e  ( 2 ) . 

Part  payment  as  reviving  debt  discharged  in 
bankruptcy,   see  Bankruptcy,   16. 

Part  payment  of  debt  as  removing  bar  of 
limitation,  see  Limitation  op  Actions, 
5  a. 

Payment  into   court   as   tender,   see   Tender. 

Payment  of  bills  and  notes,  see  Bills  and 
Notes,  10. 

Payment  of  legacies,  see  Wills,  10  b. 

Payment  of  premiums  as  waiver  of  breach  of 
conditions  in  policy,  see  Insurance, 
3  c  (4). 

Payment  of  taxes,'  See  Taxation,  6. 

Payment  to  contractor  as  "aff^'tiog  right  to 
'  '  meo-hanio's  lien,  see  MecIianIcs'  Lien.s, 
■■■■7  a.-  ,„■,,-. 


Power  of  guardian  ad  litem  to  receive  pay- 
ment of  judgment  in  favor  of  infant, 
see  Infants,  3  f  (4). 

Presurnption  of  authority  to  receive  pay- 
ment, see  Bills  and  Notes,  10. 

Recovery  of  excessive  irrigation  rates  paid 
under  protest,  see  Irrigation. 

Recovery  of  money  paid  under  illegal  con- 
tract, see  Contracts,  4  q. 

Recovery  of  money  paid  under  verbal  con- 
tract for  sale  of  land,  see  Frauds, 
Statute  of,  1  d   (4). 

Recovery  of  payment  induced  by  fraud,  see 
Insurance,  5  n. 

Recovery  of  payment  on  forged  checks,  see 
Pensions. 

Recovery  of  taxes  paid  under  illegal  assess- 
ment, see  Taxation,  9. 

Recovery  of  usurious  interest  paid,  see 
Usury,  2  b. 

Statutory  regulation  of  payment  of  wages, 
see  Master  and  Servant,  2  a. 

Stopping  payment  of  checks,  see  Checks,  4. 

Tender  of  payment,  see  Tender. 

Transfer  of  merchandise  in  payment  of  debt 
as  within  sales  in  bulk  acts,  see  Fraud- 
ulent Conveyances,  3  b. 

Transmission  of  money  by  telegraph,  see 
Telegraphs  and  Telephones,  8. 

Validity  of  payment  made  on  Sunday,  see 
Sundays  and  Holidays,  2, 

1.  Mode,  Medium,  and  Time  op  Payment. 

General  rule.  —  The  general  rule  under 
both  the  common  and  the  civil  law  is  that 
in  the  absence  of  a  stipulation  to  the  con- 
trary, the  character  of  money  which  is  cur- 
rent at  the  time  fixed  for  performance  of  a 
contract  is  the  medium  in  which  payment 
may  be  made.  San  Juan  v.  St.  Johns  Gas 
Co.    (U.  S.),  1-796. 

Payment  by  chech.  —  Where  a  check 
on  a,  bank  is  delivered  to  and  accepted  by  a 
person  to  whom  a  payment  is  due,  the  trans- 
action is  in  the  nature  of  a  conditional  pay- 
ment, which  becomes  complete  when  the 
amount  due  on  the  check  is  actually  paid  by 
tlie  bank,  and  such  final  payment  relates 
back  to  the  time  of  the  delivery  of  the  check. 
Jaoobson  V.  Bentzler    (Wis.),  7-633. 

The  giving  of  a  bank  check  by  a  debtor  for 
the  amount  of  his  indebtedness  to  the  payee 
is  not,  in  the  absence  of  an  express  or  im- 
plied agreement  to  that  effect,  a  payment  or 
discharge  of  the  debt,  the  presumption  being 
that  the  check  is  accepted  upon  condition 
that  it  shall  be  paid.  First  National  Bank 
V.  McConnell   (Minn.),  14-396. 

Payment  by  negotiable  paper.— Drafts 
for  the  amount  of  a  loss  under  a  fire  insur- 
ance policy,  drawn  on  the  insurer  by  its  ad- 
juster and  given  to  the  assured,  do  not  oper- 
ate as  a  payment  of  the  loss  unless  the 
assured  agrees  to  receive  them  as  such. 
American  Ins.  Co.  v.  MoGehee  Liquor  Co. 
(Ark.),  20-855. 

Wliere  negotiable .  paper  given  for;  the 
amount  of  an  antecedent  debt  i^  not  accepted 
as^  a  si^tfsfaetion  of  the  debtj.the  creditqr 
may  sue  either  on  such  paper  or  'on  the  orig- 
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iiial  debt,  but  he  cannot  sue  on  both.  Ameri- 
can Ins.  Co.  V.  MoGehee  Liquor  Co.  (Ark.), 
20-855. 

Where  default  is  made  in  the  payment  of 
a  draft  given  for  the  amount  of  an  antecedent 
debt,  the  creditor  cannot  recover  on  the  orig- 
inal debt  without  surrendering  the  draft. 
American  Ins.  Co,  v.  McGtehee  Liquor  Co. 
(Ark.),  20-855. 

Payment  by  note  of  third  person.  — 
A  note  taken  by  a  judgment  creditor  in  con- 
sideration of  his  judgment,  although  made 
by  a  person  not  bound  by  the  judgment,  will 
not  extinguish  the  judgment  without  an 
agreement  by  the  creditor  that  the  note  is 
to  operate  as  a  payment.  Sullivan  v.  Saund- 
ers,  (W.  Va.),  19-480. 

Payment  before  matnrity  of  debt.  — 
In  the  absence  of  any  waiver  by  the  creditor 
of  his  right  to  insist  on  strict  compliance 
with  the  contract,  a  debtor  has  no  right  to 
pay  his  debt  before  maturity.  Pyross  v, 
Fraser  (S.  Car.),  17-150. 

Effect  of  payment  to  third  person.  — 
Where  money  due  to  one  person  is  paid  by 
the  debtor  to  another  person  who  claims  the 
right  to  the  fund,  the  creditor  cannot  recover 
the  amount  from  the  claimant  as  a  trustee 
of  the  fund,  as  the  remedy  of  the  creditor 
against  the  debtor  is  not  affected  or  post- 
poned by  such  payment.  Finn  v.  Adams 
(Mich.),  4-1186. 

2.  Pboof  of  Payment. 
a.  Admissibility  of  evidence. 

Evidence  as  to  financial  standing  of 
debtor.  —  In  an  action  for  services  rendered, 
it  is  within  the  reasonable  discretion  of  the 
trial  court  to  admit  evidence  as  to  the  finan- 
cial standing  and  business  habits  of  the 
debtor,  as  it  has  a  bearing  upon  the  credi- 
bility of  the  creditor's  testimony  that  he  has 
not  been  paid;  but  the  action  of  the  trial 
court  in  excluding  such  evidence  as  being  too 
remote  will  not  be  disturbed  on  appeal,  in 
the  absence  of  a  showing  of  abuse  of  discre- 
tion.    Coulter  V.  Goulding  (Minn.),  8-778. 

Evidence  of  payment  of  bills  by  de- 
fendant. —  In  an  action  of  debt,  the  testi- 
mony of  witnesses  that  the  defendant,  dur- 
ing his  periodical  visits  to  the  community  in 
which  they  lived,  paid  his  hotel  bills,  drug 
bills,  and  other  incidental  expenses,  is  not 
admissible  to  establish  his  general  reputa- 
tion in  the  community  for  financial  standing 
and  promptness  in  paying  his  debts.  Allison 
t'.  Wood  (Va.),  7-721. 

Evidence  of  defendant's  ability  to 
pay.  —  In  an  action  on  promissory  notes 
where  the  defense  is  payment,  and  the  plain- 
tiff has  sought  to  meet  that  defense  by  proof 
of  the  defendant's  inability  to  pay,  it  is  com- 
petent for  the  defendant  to  prove  the  posses- 
sion of  sufficient  moneys  wherewith  to  make 
payment.    Dick  v.  Marvin  (N.  Y.),  11-109. 

b.  Presumptions  with  regard  to  payment. 

Evidence  to  rebnt  presumption.  —  For 

the  purpose  of  rebutting  the  presumption  of 


payment  arising  from  lapse  of  time,  it  is 
competent  for  the  plaintiff  to  introduce  in 
evidence  the  record  of  an  action  at  law 
brought  by  him  on  his.  claim  prior  to  the 
ripening  of  presumption,  though  the  judg- 
mtnt  in  such  action  was  void  for  want  of 
legal  service  of  process;  and  error  in  exclud- 
ing such  evidence  is  not  cured  by  the  admis- 
sion of  testimony  showing  that  an  execution 
issued  on  the  void  judgment  was  levied  upon 
property  belonging  to  the  defendant.  Allison 
v.  Wood  (Va.),  7-721. 

Presumption  arising  from  possession 
of  mortgage.  —  The  fact  that  a  mortgage 
\\hich  the  wife  of  the  mortgagor  claims  by 
assignment  to  her,  was  found  in  a  safe  de- 
posit box  to  which  both  husband  and  wife 
had  a  key  and  to  which  both  had  access, 
raises  no  presumption  that  the  mortgage  has 
been  paid,  and  in  view  of  the  relation  of  the 
parties  such  presumption  would  not  arise 
even  if  it  did  not  appear  that  the  wife  had 
access  to  the  box  containing  the  mortgage. 
Glymer  v.  Grofl  (Pa.),  14-256. 

3.  Appijcation  and  Effect  of  Payments. 

General  rnle  in  absence  of  contrary 
agreement.  —  In  the  absence  of  an  agree- 
ment or  instruction  to  the  contrary,  pay- 
ments and  credits  should  be  applied  to  the 
extinguishment  of  those  items  or  claims 
which  are  earliest  in  point  of  time.  Ida 
County  Savings  Bank i;.  Seidensticker  (Iowa), 
5-945. 

Application  by  creditor  of  undirected 
general  payments.  —  A  creditor  who  holds 
two  notes,  one  of  which  is  an  individual  note 
and  the  other  of  which  is  a  joint  note  of  the 
same  debtor,  may  apply  to  either  note,  as 
suits  his  pleasure,  an  undirected  general  pay- 
ment made  by  the  debtor.  McBride  v.  Noble 
(Colo.),  13-1202. 

Application  of  payments  to  illegal  or 
unenforceable  demands.  —  The  applica- 
tion of  payments  is  to  be  made  to  such  debts 
as  the  debtor  is  legally  bound  to  pay,  and  a 
creditor  foreign  corporation  has  no  right, 
without  the  debtor's  consent,  to  apply  pay- 
ments to  its  demands  which  are  illegal  and 
unenforceable  because  of  noncompliance  with 
the  conditions  upon  which  a  foreign  corpora- 
tion is  allowed  to  do  business  in  the  state. 
Armour  Packing  Co.  v.  Vinegar  Bend  Lum- 
ber Co.   (Ala.),  13-951. 

Effect  of  acceptance  of  part  payment. 
—  The  action  of  a  creditor  in  accepting  part 
payment  of  his  debt  before  its  maturity,  does 
not  amount  to  a  waiver  of  his  right  to  hold 
the  balance  of  his  investment  until  maturity. 
Pyross  V.  Fraser   (S.  Car.),  17-150. 

Part  payment  with  receipt  in  full.  — 
A  fully  executed  agreement  to  discharge  a 
debt  by  the  payment  of  a  smaller  sum,  which 
is  evidenced  by  a  written  receipt  for  the 
lesser  sum  in  full  satisfaction  of  the  greater 
sum,  is  a  valid  and  irrevocable  release.  S.  6. 
Dreyfus  &  Co.  -v.  Roberts   (Ark.),  5-521. 

Partial  payment  accepted  in  full  by 
agent.  —  A  principal  to  whose  agent  the 
principal's  debtor  makes  a  part  payment  in 
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full  discharge  of  his  liability  cannot  repudi- 
ate as  unauthorized  the  act  of  the  agent  in 
receiving  the  money,  and  apply  the  money 
as  a  payment  on  the  debt,  but  must  accept 
the  payment  according  to  the  intention  of 
the  parties,  or  reject  it  entirely.  Cashmar- 
King  Supply  Co.  v.  Dowd  (N.  Car.),  U-211. 

Fart  payment  in  settlement  of  bona 
fide  dispute.  —  The  rule  that  where  a  liqui- 
dated sum  is  due,  the  payment  of  a  less  sum 
in  satisfaction  thereof,  though  accepted  as 
satisfaction,  is  not  binding  as  such  for  want 
of  consideration,  has  no  application  where 
the  parties  have  agreed,  in  settlement  of  a 
hona  fide  dispute  between  them,  that  the 
lesser  sum  shall  extinguish  the  greater.  San 
Juan  V.  St.  John's  Gas  Co.  (U.  S.),  1-796. 

Where  it  appears  in  an  action  of  assumpsit 
that  there  was  an  honest  dispute  between  the 
parties  as  to  the  terms  of  the  contract  and 
the  amount  due  thereunder,  that  the  defend- 
ant sent  his  check  for  the  amount  he  was 
willing  to  pay  in  compromise,  intending  it 
as  a  liquidation  of  the  plaintiff's  claim 
against  him,  and  that  the  plaintiff,  when  he 
accepted  and  cashed  the  check,  understood, 
or  from  the  circumstances  should  have  un- 
derstood, the  condition  on  which  it  was  sent, 
the  transaction  will  be  held  to  constitute  an 
accord  and  satisfaction.  Andrews  1?.  Haller 
Wall  Paper  Co.    (D.  C),  16-192. 

4.  Recovery  of  Payments. 
a.  Voluntary  payments. 

Volnntary  payments  nnder  mistake 
or  ignorance  of  law.  —  Payments  of  all 
kinds,  including  taxes,  licenses,  and  claims, 
made  with  a  full  knowledge  of  the  facts,  are 
voluntary  payments  and  cannot  be  recovered. 
Jlistake  or  ignorance  of  law  gives  no  right  to 
recover.  American  Brewing  Co.  v.  St.  Louis 
(Mo.),  2-821. 

Payment  nnder  assumption  of  fact 
known  to  be  doubtful.  —  Where  money  is 
paid  under  an  assvimption  of  fact  known  by 
the  parties  to  be  doubtful,  the  rule  that  a 
payment  made  under  a  mutual  mistake  of 
fact  may  be  recovered  back  is  not  applicable. 
New  York  Life  Ins.  Co.  v.  Chittenden  (Iowa), 
13-408. 

Payment  through  forgetfulness  of 
fact.  —  A  payment  made  through  forgetful- 
ness of  the  fact  that  the  amount  has  already 
been  paid  is  a  payment  under  mistake  of  fact, 
and  may  be  recovered.  Simma  V.  Vick  (N. 
C),  18-669. 

Payment  under  mistake  of  fact  urith 
means  of  knowledge.  —  It  is  not  sufficient 
to  preclude  a  person  from  recovering  money 
paid  by  him  under  a  mistake  of  fact  that  he 
had  the  means  of  knowledge  of  the  fact,  un- 
less he  paid  it  intentionally,  not  choosing  to 
investigate  the  fact.  Simms  v.  Vick  (N.  C), 
18-669. 

Payment  of  forged  commercial  paper. 
—  The  rule  that  a  person  who  has  made  a 
payment  upon  forged  commercial  paper  must, 
upon  discovery  of  the  forgery,  give  prompt 
notice    thereof    to    the   person   receiving   the 


payment,  and  that  delay  in  giving  such  no- 
tice is  fatal  to  a  recovery  of  tte  money  paid, 
is  limited  to  eases  where  the  person  making 
the  payment  is  charged  with  knowledge  of 
the  genuine  signature  of  the  person  whose 
name  is  forged,  and,  therefore,  is  presumed 
to  have  been  negligent  in  making  the  pay- 
ment. United  States  v.  National  Exchange 
Bank   (U.  S.),  16-1184. 

b.  Involuntary   payments. 

Payment  of  illegal  charges  under 
fear  of  injury  to  business.  —  Payments 
of  illegal  charges  or  exactions  under  fear  of 
injury  to  the  business  are  payments  under 
duress,  and  may  be  recovered  though  made 
with  knowledge  of  the  facts.  American 
Brewing  Co.  v.  St.  Louis   (Mo.),  2-821. 

Payment  by  state  on  certificate,  in 
excess  of  legal  amount.  —  Money  paid  to 
a  state  printer  on  the  certificate  of  the  proper 
oflicer,  in  excess  of  the  amount  allowed  by 
law  for  the  particular  work  done,  is  not  a 
voluntary  payment  but  may  be  recovered 
back  by  the  state.  State  v.  Young  (Iowa), 
13-345. 

Payment  of  judgment  upon  execu- 
tion. —  The  payment  of  a  judgment  upon 
execution  is  not  voluntary  and  does  not  oper- 
ate as  a  waiver  of  the  right  of  restitution. 
Chambliss  v.  Hass   (Iowa),  3-16. 


PEACEABLE   ASSEMBLAGE. 

See  Constitution Ai,  Law,  3. 

PEACE   OFFICEBS. 

Right  to  arrest  without  warrant,  see  Abbest, 
2  b. 

PECUNIARY   INTEREST. 

As  affecting  competency  of  jurors,  see  JuBT, 

5  c. 
Disqualification  of  judge,  see  Judges,  4  a. 

PEDDLERg. 

See  Hawkebs  and  Peddlebs. 


PEDESTRIANS. 

Duty  of  pedestrians  in  use  of  streets,  see 
Stbeets  and  Highways,  7  f. 

Duty  to  look  and  listen  for  automobiles  in 
highway,  see  Motor  Vehicles,  2  a. 

Injuries  to  pedestrians  by  street  cars,  see 
Stbeet  Railways,  8  c. 


PENAL    STATUTES. 

Constitutionality  of  penal  statutes,  see  Con- 
stitutional Law,  25  d. 
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PENALTIES    AND    PENAI.   ACTIONS. 

1.  Penal  Statutes. 

?..  Actions  to  Recover  Penalties. 

See  Fines. 

Action  to  recover  penalty  as  civil  action,  see 
Actions. 

Delay  by  railroad  company  in  paying  dam- 
ages for  injuries  to  animals,  see  Ani- 
mals, 3  b. 

Delay  in  transportation  of  live  stock,  see 
Caebiebs,  5  a   (1). 

Duty  of  carrier  to  pay  claims,  see  Caebiebs. 

Excessive  penalties  for  violating  railroad  rate 
law,  see  Caeeiebs,  2  j. 

Excessiveness  as  vitiating  penalty,  see  Gas 
AND  Gas  Companies,  4  a. 

Failure  to  pay  local  assessment,  see  Special 
OE  Local  Assessments,  8. 

Law  governing  enforcement  of  penalties,  see 
Conflict  of  Laws,  7. 

Limitation  of  actions  to  recover  penalties, 
see  Limitation  of  Actions,  3. 

Nonpayment  of  taxes,  see  Taxation,  7. 

Pleading  statute  of  limitations  in  actions  for 
penalty,  see  Limitation  of  Actions,  8 

t   (!)•  .     , 

Recovery  of   penalty   prescribed  by   criminal 

statute,  see  Ceiminal  Lavt,  5  a. 
Refusal  of  carrier  to  receive  goods,  see  Cab- 

eiees,  2  a,  4  i   ( 3 ) . 
Violation    of    by-laws    of    beneficial    associa- 
tions, see  Benevolent  oe  Beneficial 
Associations,  5  b. 

1.  Penal  Statutes. 

Effect  of  failure  to  fix  maximnm  pen- 
alty. —  A  statute  fixing  a  penalty  is  not  in- 
valid because  it  prescribes  only  the  minimum 
penalty  and  fails  to  prescribe  the  maximum. 
Western  Union  Tel.  Co.  v.  State  (Ark.),  12- 
82. 

Repeal  of  statnte  after  violation.  — 
By  statute  in  Arkansas  a.  forfeiture  incurred 
in  violation  of  an  existing  penal  statute  may 
be  enforced,  although  such  penal  statute  has 
been  repealed.  Western  Union  TeL  Co.  v. 
State  (Ark.),  12-82. 

2.  Actions  to  Recovee  Penalties. 

Recovery  in  civil  action.  —  Unless  the 
statute  by  which  the  penalty  is  imposed  con- 
templates recovery  by  a  criminal  proceeding 
only,  a  certain  sum,  or  a  sum  which  can 
readily  be  reduced  to  a  certainty,  prescribed 
in  a  statute  as  a  penalty  for  the  violation  of 
law,  may  be  recovered  by  a  civil  action,  even 
if  it  may  also  be  recovered  by  an  action  which 
is  technically  criminal.  Hepner  v.  United 
States   (U.  S.),  16-960. 

Power  of  court  to  direct  verdict.  — 
Where  in  a  civil  action  to  recover  a  statu- 
tory penalty  the  evidence  is  undisputed  that 
the  defendant  by  his  acts  incurred  the  pen- 
alty for  the  offense  out  of  which  the  cause 
of  action  arose,  the  court  may  direct  a  ver- 
dict' in  favor  of  the  plaintiff.  Hepner  v. 
United  States   (U.  S.),  16-960. 


Recovery  of  penalty  imposed  by  fed-^ 
eral  immigration  laur.  —  The  provisiona 
of  the  federal  immigration  law  of  1903  to  the 
effect  that  the  penalty  of  one  thousand  dol- 
lars imposed  for  every  violation  of  the  act 
may  be  sued  for  and  recovered  by  the  United 
States,  or  by  any  person  who  shall  first  bring 
his  action  therefor  in  his  own  name,  and  for 
his  own  benefit,  as  debts  of  like  amount  are 
now  recovered  in  the  courts  of  the  United 
States,  that  separate  suits  may  be  brought 
for  every  alien  illegally  imported,  and  that 
the  district  attorney  shall  prosecute  every 
such  suit  when  brought  by  the  United  States, 
plainly  indicate  that  a  civil  action  is  the  ap- 
propriate mode  of  proceeding  for  the  recovery 
of  such  penalty.  Hepner  v.  United  States 
(U.  S.),  16-960. 

Reduction  of  penalty  on  appeal.  — 
Where  the  trial  judge  has  assessed  the  pen- 
alty for  a  continuing  offense  at  more  than 
the  minimum  fixed  by  the  statute,  under  the 
impression  that  the  statute  was  still  in  force, 
when  in  fact  it  had  been  repealed  four  years 
before,  this  furnishes  a  consideration  that 
will  constrain  an  appellate  court  to  reduce 
the  penalty  to  the  minimum  fixed  by  the  stat- 
ute. Western  Union  Tel.  Co.  v.  State  (Ark.), 
12-82. 

PENDENCY  OF   SUIT. 

See  Lis  Pendens. 


PENDENTE   LITE. 

Allowance  of  alimony,  see  Alimony  and  Suit 
Monet,  3. 


PENETRATION. 

Necessity   to   constitute    incest,    see   Incest, 
1  b. 


PENITENTIARY. 

See  Convicts;  Ceiminal  Law,  7  b  (8). 

Power  to  sentence  to  county  jail  under  stat- 
ute providing  for  penitentiary  sentence, 
see  Ceiminal  Law,  7  b   (7). 

Sentence  to  penitentiary  as  suspending  civil 
rights,  see  Ceiminal  Law,  7  b  (6)   (c). 


PENSIONS. 

Exemption  of  pension  money  from  execution, 
see  Executions,  5  c. 

PoTver  of  pension  officials.  —  The  power 
stated  of  a  board  of  trustees  of  a  firemen's 
pension  and  relief  fund,  under  the  Louisiana 
statute,  to  determine  the  persons  entitled  to 
relief  from  the  fund.  State  ex  rel.  Lynch  v. 
Board  of  Trustees  (La.),  8-945. 

Recovery  back  of  payments '  on  pen- 
sion' (Bhecks    bearing    forged    indorse- 


PEONAGE- 

ments.  —  Assuming,  without  deciding,  tkat 
pension  checks  drawn  by  a  pension  agent  upon 
the  assistant  treasurer  of  the  United  States, 
are  negotiable  commercial  paper,  and  not 
merely  official  warrants,  and  also  that  the 
government  is  bound  by  the  la-ches  of  its  au- 
thorized agents,  the  rule  which  prechides  the 
recovery  of  payments  made  upon  forged  com- 
mercial paper  where  prompt  notice  of  the  for- 
gery has  not  been  given  to  the  person  receiv- 
ing the  payment,  has  no  application  to  pay- 
ments made  by  the  government  upon  pension 
checks  bearing  forged  indorsements  of  the 
payees,  since  the  government  is  not  charged 
with  knowledge  ol  the  signatures  qf  its  pen- 
sioners. Where  the  government  has  paid  such 
foiged  pension  checks  to  the  bank  which 
cashed  them,  it  is  entitled  to  recover  the  pay- 
ments so  made,  and  its  right  in  this  regard  is 
not  conditioned  upon  either  demand  or  the 
giving  of  notice  of  the  forgery  to  the  bank. 
As  between  the  bank  and  the  government,  in 
such  a  case,  the  duty  of  discovering  the  for- 
gery rests  upon  the  former,  and  by  presenting 
the  checks  to  the  government  for  payment  it 
warrants  that  they  are  genuine.  United 
States  V.  National  Exchange  Bank  (U.  S.), 
16-1184. 

PEONAGE. 

Effect  of  statute  making  breach  of  contract 
of  employment  a  crime,  see  Master  and 
Sebvant,  2  e. 


PERCOLATION. 

Injury  by  percolation  of  water,  see  Watebs 

AND    WATEBCOUBSES,    1. 


PEREMPTORY  CHALLENGES. 

See  JuBY,  6. 

PEREMPTORY  WRIT. 

See  Mandamus,  3  e. 

PERFORMANCE. 

Contracts  generally,  see  Contracts. 

Contracts  of  employment,  see  Master  and 
Seevant,  1  e. 

Contract  to  be  performed  in  several  jurisdic- 
tions, see  OoNFUCT  OF  Laws,  3  a. 

Part  performance  of  contract,  see  Frauds, 
Statute  of,  1  d. 

Validation  of  antenuptial  contract,  see  Hus- 
band and  Wife,  2  a  (3) . 

PERIODICAL   TENANCIES. 

See  Landlord  and  Tenant,  4. 

Vols.  1-20  —  Ann.  Cas.  Digest.  —  80. 
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PERISHABLE  GOODS. 

Liability  for  loss,  see  Carriers,  4  b  (2). 

PERJURY. 

1.  Statutes  Prohibiting  and  Punish- 

ing, 1265. 

2.  Matbrialitt    op    False    Statement, 

1265. 

3.  Subornation  of  Perjury,  1266. 

4.  Defenses,  1266. 

5.  Jurisdiction,  1266. 

6.  Indictment,  1266. 

7.  Evidence,  1287. 

a.  Admissibility,   1267. 

b,  Quantum  of  proof,  1267. 

8.  Civil  Action  foe  Damages,  1268. 

False  swearing  avoiding  insurance  policy,  see 
Insurance,  3  c.  (3). 

Ground  for  vax;ating  judgment,  see  Judg- 
ments, 9  d. 

Perjured  testimo^y  as  ground  for  new  trial, 
see  New  Trial,  2  a  (3). 

1.  Statutes  Prohibiting  and  Punishing. 

Effect  of  statute  denouncing  "  false 
swearing."  —  The  Louisiarta  statute  de- 
Doanedug  "  false  swearing "  held  not  to  re- 
peal the  statute  relating  to  "perjury.  Stat-e 
V.  Coleman  (La.),  8-880. 

2.  Maiheriamtt  lOF  False  Statement. 

Materiality  of  £alse  testamony  an  es- 
sential element.  —  From  time  immemorial 
the  common  law  has  made  the  materiality  of 
false  testimony  an  essential  ingredient  of 
the  crime  of  perjury,  and  the  statutes  of 
New  York  have  always  embodied  that  rule. 
Peo.ple  f.  Teal   (N.  Y.),  17-1176. 

Testimony  immateTial  to  issue.  —  In 
an  action  for  an  absolute  divorce,  where  the 
complaint  alleges  ibut  a  single  act  of  adultery 
by  the  de€enda;it,  at  a  specified  time  and 
place,  testimojiy  tending  to  show  that  the  de- 
fendant was  guilty  of  another  act  of  adultery, 
at  another  time  and  another  place,  would 
be  immaterial  to  the  issue  tendered  by  the 
pleading.  The  giving  of  such  testimony,  there- 
fore, would  not  render  the  witness  giving  it 
guilty  of  perjury,  even  though  the  testimony 
was  false,  and,  consequently,  an  attempt  to 
procure  false  testimony  to  that  effect  could 
not  constitute  attem,pted  subornation  of  per- 
jury. Nor  can  a  conviction  of  attempting  to 
suborn  perjury  in  such  a  case  be  sustained 
u,pon  the  theory  that  the  false  testimot^y,  al- 
though immaterial  when  solicited,  might  have 
become  material  by  a  subsequent  amendment 
of  the  complaint.  If  the  ohaijge  of  perjury 
could  not  have  been  ustained,  in  case  the 
false  testimony  had  actually  tiMn  given,  un- 
der the  complaint  as  it  then  stood,  no  sub- 
sequent change  in  the  .pleading  ai;  i».sue,eauld 
relate  back  to  the  time  whem  the  act  was 
committed.    Peoiple  V.  Teal  (N.  Y.),  17-1176. 
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Testimony   relevant  to   issne.  —  Any 

tefctimony  which  is  relevant  in  the  trial  of  a 
given  case  is  so  far  material  to  the  issue  as 
to  render  a  witness  who  knowingly  and  wil- 
fully falsifies  in  giving  it  guilty  of  perjury. 
State  V.  Miller   (E.  I.),  3-943. 

Statements  'which,  may  have  infln- 
enced  jury.  —  False  statements  by  a  wit- 
ness are  sufficiently  material  to  the  issue  to 
sustain  a  prosecution  for  perjury  where  the 
statements  may  properly  have  influenced  the 
jury  in  reaching  their  conclusion.  State  v. 
Siirgood    (Vt.),   13-367. 

Knowledge  of  materiality  of  false 
testimony.  —  Knowledge  by  the  witness  of 
the  materiality  of  his  false  statements  is  not 
an  essential  element  of  the  crime  of  perjury. 
State  i;.  Sargood  (Vt.),  13-367. 

Testimony  in  proceeding  to  set  time 
for  proving  will.  —  A  conviction  cannot 
be  sustained  on  a  charge  that  the  petitioner 
in  a  proceeding  to  set  a  time  for  proving  a 
will  testified  falsely  that  she  had  not  found 
any  money  or  valuable  articles  in  the  house 
of  the  testatrix,  where  neither  the  informa- 
tion nor  the  evidence  shows  that  the  false 
testimony  related  to  any  matter  material  to 
such  proceeding.  Shevalier  v.  State  (Neb.), 
19-361. 

Bnle  nnder  Rhode  Island  statute.  — 
Under  the  Rhode  Island  statute  any  wilfully 
false  swearing  in  judicial  proceedings  con- 
stitutes perjury,  regardless  of  the  question 
of  its  materiality  to  the  issue.  State  v.  Mil- 
ler  (R.  I.),  3-943. 

3.  Subornation  of  Pbbjubt. 

'Where  person  subornated  conld  not 
have   been   convicted   of   perjury.   —  A 

person  cannot  be  .convicted  of  an  attempt 
at  subornation  of  perjury  where  the  person 
sought  to  be  suborned  could  not  have  been 
convicted  of  perjury,  if  the  false  testimony 
attempted  to  be  procured  had  been  actually 
given  under  oath.  People  v.  Teal  (N.  Y.), 
17-1176. 

4.  Defenses. 

Irregularities  in  original  proceeding 
not    ousting    jurisdiction    of    court.    — 

While  perjury  cannot  be  assigned  upon  an 
oath  administered  in  proceedings  wholly  void, 
mere  irregularities  or  informalities  not  oust- 
ing the  jurisdiction  of  the  court  constitute 
no  defense  to  a  charge  of  perjury.  Manning 
V.  State   (Tex.),  3-867. 

Where  in  proceedings  to  take  depositions 
the  parties  waive  the  issuance  of  a  commis- 
sion, the  fact  that  no  commission  is  issued 
does  not  render  the  proceedings  void  and 
therefore  a,  charge  of  perjury  may  be  based 
on  false  testimony  given  in  such  proceedings. 
Manning  v.  State  (Tex.),  3-867. 

Failure  to  file  deposition  ivith  clerk. 
—  Perjury  may  be  based  on  false  testimony 
in  proceedings  to  take  depositions,  though 
the  deposition  was  not  filed  with  the  clerk. 
Manning  j;.  State  (Tex.),  3-867. 

Acquittal  in  proceeding  In  which 
perjury  is  alleged  to  have  been  com- 
mitted. -~  A  party  cannot,  after  securing  an 


acquittal  by  perjury,  successfully  plead,  such 
acquittal  in  bar  of  a  prosecution  for  the  per- 
jury so  committed.  State  v.  Bevill  (Kan.), 
17-753. 

The  acquittal  of  a  defendant  charged  with 
criminal  conspiracy  is  not  a  bar  to  his  prose- 
cution for  perjury  in  having  testified  falsely 
at  the  first  prosecution,  though  the  material 
facts  in  issue  be  substantially  the  same  in 
each  case.  State  v.  Vandemark  (Conn.),  1- 
161. 

5.  Jcbisdiction. 

Prosecution  in  federal  court  for  per- 
jury committed  in  state  court.  —  False 
swearing  in  a  naturalization  proceeding  in  a 
state  court  may  be  prosecuted  in  a  federal 
court  under  the  federal  statute  (Rev.  St., 
§  5395,  5  Fed.  St.  Ann.  210)  providing  for 
the  punishment  of  any  one  who  knowingly 
makes  a  false  oath  or  affidavit  "  under  or  by 
virtue  6f  any  law  relating  to  the  naturaliza- 
tion of  aliens."  Holmgren  v.  United  States 
(U.  S.),  19-778. 

6.  Indictment. 

Formal   requisites    of   indictment.  — 

Instead  of  saying  merely  that  the  accused 
was  "  sworn  as  a  witness,"  etc.,  the  indict- 
ment for  perjury  should  allege  at  least  that 
he  was  "duly  sworn,"  or  "  in  due  form  of  law 
sworn,"  or  words  of  equivalent  import,  espe- 
cially where  the  indictment  does  not  attempt 
to  set  forth  the  words  of  the  oath.  Fudge  v. 
State  (Fla.),  17-919. 

Allegations  negativing  truth  of  al- 
leged false  testimony.  —  That  part  of  the 
indictment  for  perjury  which  expressly  al- 
leges the  falsity  of  the  testimony  given  by 
the  accused  is  technically  called  the  assign- 
ment. This  is  the  gist  of  the  oflFense,  not 
mere  inducement;  consequently  the  allegation 
must  be  direct  and  specific,  not  in  terms  of 
uncertain  meaning,  or  by  way  of  implication. 
Fudge  V.  State   (Fla.),  17-919. 

It  is  necessary  in  an  indictment  for  per- 
jury to  negative  expressly  and  positively  the 
truth  of  the  alleged  false  swearing,  by  stat- 
ing the  facts  by  way  of  antithesis.  A  gen- 
eral allegation  that  the  testimony  in  question 
was  false  is  not  sufficient.  In  addition  to  an 
averment  that  the  testimony  of  the  accused 
was  false,  the  indictment  should  also  set 
forth  the  truth  in  regard  to  the  matter  at 
issue.  Thus,  after  stating  the  substance  of 
what  was  sworn  to,  the  indictment  proceeds: 
"  Whereas  in  truth  and  in  fact,"  adding  where- 
in such  matter  was  false.  Fudge  v.  State 
(Fla.),  17-919. 

The  requirement  that,  in  an  indictment  for 
perjury,  it  is  necessary  to  make  direct  and 
specific  allegations  negativing  the  truth  of  the 
alleged  false  testimony  by  setting  forth  the 
true  facts  by  way  of  antithesis  is  not  a  mere 
matter  of  form,  but  is  the  very  essence  of  the 
indictment,  and  necessary  in  order  to  inform 
the  accused  of  the  nature  and  cause  of  the 
accusation  against  him  by  setting  out  where- 
in or  in  what  regard  his  testimony  was 
clnimed  to  be  false.  Fudge  v.  State  (Fla.), 
17-019. 
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Construction  of  remedial  statute.  — 

The  Iowa  statute  providing  that  "  in  an  in- 
dictment for  perjury  .  .  .  it  is  sufficient 
to  set  forth  ...  in  what  court  or  before 
whom  the  oath  alleged  to  be  false  was  taken 
and  that  the  court  or  person  before  whom 
it  was  taken  had  authority  to  administer 
the  same "  should  not  be  given  a  strict  in- 
terpretation, but  should  be  given  effect  as 
a  remedial  statute  relieving  the  prosecution 
from  undue  technical  requirements.  State  v. 
Barter    (la.),  9-704. 

Averments  as  to  jurisdiction  of  court. 
—  In  a  prosecution  for  perjury  alleged  to 
have  been  committed  by  the  defendant  while 
testifying  in  the  corporation  court  of  a  cer- 
tain city  in  a  criminal  prosecution  for  gamb- 
ling, the  indictment  is  fatally  defective  and 
subject  to  be  quashed  where  it  alleges  merely 
that  the  gambling  occurred  in  the  countj', 
and  does  not  allege  that  it  was  played  within 
the  city  in  which  the  corporation  court  was 
held,  for  under  the  Texas  statute  the  corpo- 
ration court  would  have  been  without  juris- 
diction unless  the  gambling  had  taken  place 
within  the  city,  and  the  alleged  false  testi- 
mony would  therefore  not  have  been  mate- 
rial. In  such  a  prosecution  testimony  tend- 
ing to  show  that  the  gambling  occurred  be- 
yond the  territorial  limits  of  the  city,  and 
that  therefore  the  court  in  which  the  alleged 
perjury  occurred  was  without  jurisdiction,  is 
erroneously  excluded.  Moss  v.  State  (Tex.), 
11-710. 

Charging  name  or  antbority  of  per- 
son administering  oath.  —  Under  the 
Iowa  statute  relating  to  indictments  for  per- 
jury, an  indictment  alleging  that  the  defend- 
ant appeared  as  a  witness  on  the  trial  of  a 
criminal  prosecution  in  the  District  Court  of 
a  specified  county,  "  and  was  then  and  there 
duly  sworn  before  the  duly  authorized  clerk 
of  said  court,"  is  not  open  to  the  objection 
that  it  does  not  properly  charge  the  name  or 
authority  of  the  person  by  whom  the  oath 
was  administered.  State  v.  Harter  (la.),  9- 
764. 

Although  an  indictment  for  perjury  fails 
to  set  forth  by  what  court,  magistrate,  or 
person  the  oath  to  the  accused  was  admin- 
istered on  the  occasion  when  the  crime  is 
alleged  to  have  been  committed,  it  is  suffi- 
cient if  it  follows  the  statutory  form.  State 
r.  Sargood   (Vt.),  13-367. 

Indictment  held  sufBcient.  —  An  in- 
dictment for  perjury  held  sufficient  under 
the  Rhode  Island  statute.  State  v.  Miller 
(R.  I.),  3-943. 

7.  Evidence. 
a.  Admissibility. 

Testimony  given  in  former  proceed- 
ing. —  Tn  a  prosecution  for  perjury  in  hav- 
ing testified  falsely  on  a  former  prosecution 
for  conspiracy,  evidence  of  the  testimony 
given  on  the  former  prosecution  is  admissi- 
ble solely  to  show  the  materiality  of  the 
false  testimony  alleged  to  have  been  given  by 
the  accused.  State  v.  Vandemark  (Conn.), 
1-161. 


Judgment  of  acquittal  in  former 
proceeding.  —  In  a  prosecution  for  perjury 
the  judgment  of  acquittal  in  the  cause  in 
which  the  perjury  was  committed  is  not  ad- 
missible to  prove  the  defendant's  innocence. 
State  V.  Bevill  (Kan.),  17-753. 

b.  Quantum  of  proof. 

General  rule.  —  In  order  to  support  a 
conviction  for  perjury,  the  charge  must  be 
established  by  the  testimony  of  at  least  two 
witnesses  or  by  the  testimony  of  one  witness 
with  proof  of  corroborating  circumstances. 
Cook  V.  United  States   (D.  C),  6-810. 

Testimony  of  single  witness.  —  The 
testimony  of  a  single  witness,  which,  when 
taken  in  connection  with  corroborating  cir- 
cumstances, will  support  a  conviction  for 
perjury,  must  contradict  in  positive  terms 
the  statement  of  the  accused,  and  in  order 
to  determine  whether  it  is  of  that  character 
the  answers  elicited  on  cross-examination,  as 
well  as  on  direct  examination,  must  be  con- 
sidered. Cook  V.  United  States  (D.  C),  6- 
810. 

Corroboration  of  single  ivitness.  — 
The  corroboration  of  a  single  witness  for  the 
prosecution  which  will  support  a  conviction 
for  perjury  must  be  by  proof  of  independent 
and  material  facts  and  circumstances  tend- 
ing directly  to  corroborate  the  testimony  of 
the  witness,  and  must  be  of  a  strong  char- 
acter and  not  merely  corroborative  in  slight 
particulars.  Cook  v.  United  States  ( D.  C. ) , 
6-810. 

Proof  of  proceeding  in  urhich  oifense 
uras  committed.  —  On  a  trial  for  perjury, 
where  the  offense  is  alleged  to  have  been  com- 
mitted in  a  proceeding  before  a  police  magis- 
trate commenced  by  information,  such  pro- 
ceeding should  be  proved  by  the  production 
of  the  information.  The  testimony  of  the 
magistrate  and  of  the  stenographer  who  took 
down  the  testimony  adduced  before  the  mag- 
istrate, is  insufficient  for  that  purpose,  and 
if  the  information  is  not  produced  it  is 
proper  for  the  judge  to  withdraw  the  case 
against  the  defendant  from  the  jury,  even 
though  objection  is  not  taken  to  the  defect 
in  the  proof  until  the  close  of  the  case  for 
the  crown.      Eex  v.  Farrell    (Can.),   17-261. 

Contradictory  sworn  statements  of 
defendant.  —  A  conviction  for  perjury  can- 
not be  sustained  merely  upon  the  contra- 
dictory sworn  statements  of  the  defendant, 
hut  the  state  must  prove  which  of  the  two 
statements  is  false  and  must  show  that  state- 
ment to  be  false  by  other  evidence  than  the 
contradictory  statement.  Billinsslev  v.  State 
(Tex.),  13-730. 

In  a  prosecution  for  perjury  in  having  de- 
nied seeing  another  shoot  a  pistol,  evidence 
of  contradictory  statements  by  the  accused, 
and  the  te.stimony  of  the  person  who  fired  the 
pistol  that  he  and  the  accused  left  a  certain 
town  together  the  night  of  the  shooting,  and 
that  at  the  time  the  pistol  was  fired  the  ac- 
cused was  somewhere  behind  him,  is  insuffi- 
cient to  support  a  conviction,  there  beinc  no 
evidence  as  to  the  proximity  of  the  accused 
at  the  time  the  pistol  was  fired  or  that  he 


1268 


Ax\A'.  CAS.  DIGEST,  VOLS.  1-20. 


saw  it  fired.  Billingslev  v.  State  (Tex.), 
13-730. 

Record  of  conviction  for  act  which 
accused  denies.  —  The  record  of  his  oon- 
vietion  for  an  act  which  the  accused  testifies 
he  did  not  commit  is  not  conclusive  proof 
against  him  in  a  subsequent  prosecution  for 
perjury  in  so  denying  his  guilt.  State  v. 
Sargood   (Vt),  13-367. 

Evidence  held  insufficient.  —  Evidence 
reviewed,  in  a  prosecution  for  perjury,  and 
held  insufficient  to  support  a  conviction. 
Cook  V.  United  States  (D.  C),  6-810. 

8.  Civil  Action  foe  Damages. 

Cannot  be  maintained  while  judg- 
ment remains  in  force.  —  A  party  against 
whom  a  judgment  has  been  obtained  by  the 
perjury  of  the  adverse  party,  committed  in 
testifying  on  the  trial  of  the  action  wherein 
the  judgment  was  rendered,  cannot,  while 
the  judgment  remains  in  force,  maintain  an 
action  against  such  adverse  party  for  dam- 
ages alleged  to  have  been  suffered  because 
of  the  perjury.  Horner  n.  Sehinatock 
(Kan.),  18-21. 

PERMITS. 

Eequirennent    of    building    permit,    see    Mu- 
nicipal   COBPOEATIONS,    4   d    (3). 


PERPETUAL   SUCCESSION. 

See  Cdbpoeations,  2  b. 
Corporate   existence    of   insurance   company, 
see  INBUKANCE,  1  a. 


PERPETUITIES    AND    TRUSTS    FOR 
ACCUMULATION. 

1.  Peepetuihes. 

2.  Tbusts  fob  Accumulation. 

Accumulation  of  income,  see  Charities,  6. 
Time    of    vesting    of    remainders,    see    Bb- 

MAINDEES. 

Trust   for  care  of  burial   lot  as   perpetuity, 
see  Charities,  1, 

1.  Perpetuities. 

Absenpe  of  perpetuity  in  first  taker. 

—  A  residuary  bequest  to  trustees  with  the 
directiogn  that  they  sha,U  manage  the  estate 
until  it  shall  reach  a  specified  sum  and  shall 
use  such  sum  for  the  establisiiment  and  sup- 
port of  a  free  school  for  boys,  which  provides 
that  if  the  trustees  are  anable  to  carry  out 
the  provisions  in  r^ard  to  the  school  after 
the  fund  has  reached  the  prescribed  sum  rUiey 
shall  pa,y  the  fund  over  to  the  trustees  ot 
a  specified  school,  does  not  off-end  agaioist  the 
rule  of  perpetuities,  because  of  perpetuity  in 
the  first  taker,  and  is  not  void  for  re»iote- 
ness.     Tincher  v.  Arnold   (U.  R.),  8-917. 

Where  will  creates  a  trust  to  termi* 
nate  at  discretion  lof  trustees.  —  The 
rule  iagainst  perpetuities  is  not  violated  by  a 


bequest  of  a  part  of  the  testator's  stock  in 
a  corporation  in  trust  for  each  of  two  of  his 
sons,  and  another  part  to  another  son  abso- 
lutely where  the  will  provides  that  the  trusts 
are  to  terminate  at  the  discretion  of  the 
trustees,  and  they  are  authorized  at  their 
discretion  to  sell  any  portion  of  the  stock 
held  by  them  in  trust  and  pay  over  the  pro- 
ceeds to  the  beneficiaries,  though  the  will 
recites  as  the  reason  for  the  bequest  that  it 
is  the  testator's  "  earnest  wish  and  desire " 
that  his  holdings  in  the  corporation  may  be 
kept  intact  by  his  sons  after  his  death. 
Wagner  v.  Wagner   (111.),  18-490. 

Bequest  to  children  of  unborn  chil- 
dren of  daughter,  where  daughter  is 
fifty-five  years  old.  —  The  rule  against 
perpetuities  is  violated  by  a  bequest  in  trust 
for  the  testator's  daughter  for  life  and  after 
her  death  to  pay  the  income  to  her  children, 
without  right  of  alienation,  except  that  at 
the  death  of  any  of  such  grandchildren  an 
aliquot  part  of  the  property  shall  pass  to 
the  grandchildren's  descendants  per  stirpes, 
and  in  default  of  descendants  living  at  the 
death  of  each  of  such  grandchildren,  to  pass 
according  to  the  law  of  descent.  The  reason 
of  this  is  that  in  legal  contemplation  grand- 
children entitled  to  take  may  be  born  after 
the  testator's  death,  though  the  da|,ughter  of 
the  testator  is  fifty-five  years  old  at  the  time 
of  his  death.  U.  S.  Fidelity,  etc.,  Go.  v. 
Douglas   (Ky.),  20-993. 

'  Creation  of  trust  without  directiqu 
as  to  payment  of  income.  —  A  provision 
in  a  will  that  the  share  of  the  testatrix's 
estate  devised  to  a  certain  person  shall  be 
invested  for  his  benefit  during  his  natural 
life,  and  for  the  benefit  of  his  wife  and  his 
issue  after  his  death,  is  not  rendered  in- 
effective to  create  a  valid  trust  by  the  fact 
that  it  does  not  expressly  provide  thjit  the 
rents  and  profits  of  the  life  tenant's  share 
shall  be  collected  and  paid  over  to  him,  as 
the  direction  that  such  share  shall  l)e  in- 
vested necessarily  implies  that  the  principal 
shall  be  kept  intact,  and  the  fact  that  no 
power  of  disposition  is  given  to  the  life  ten- 
ant implies  that  he  shall  get  the  benefit  of 
the  share  thus  invested  by  receiving  tlje 
rents.      Mee  v.  Gordon    (N.  Y.),   10-172. 

Effect  of  violation  of  rule  against 
perpetuities.  —  Utjder  a  will  by  which  the 
corpus  of  the  estate  is  devised  to  and  vests 
in  the  husband  of  the  testatrix  as  trustee, 
the  income  being  given  to  the  children  of  the 
testatrix  for  life  and  after  their  death  tp 
their  spouses  for  life,  and  which  provides 
that  after  the  decease  of  the  last  of  her  im- 
mediate children  and  the  lapse  of  ten  years 
from  the  dale  when  the  youngest  grandchild 
shall  have  become  of  age,  the  principal  of 
the  whole  estate  shall  be  equally  divided 
am-omg  the  grandchildren,  the  estate  in  the 
grandcbildren  is  a  contingent  remainder. 
Such  a  devise  constitutes  a  violation  of  the 
rule  against  perpetuities  and  causes  the  ante- 
cedent particular  estate  to  fail  and  renders 
the  heirs  at  law  of  the  testatrix  "entitled  id 
immediate  possession.  Kountz's  '  Estate 
(Pa.),   5-427. 
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Limiting  po-nrer  of  alienation  beyond 
t\«ro  lives  in  being.  —  A  provision  in  a  will 
that  the  share  of  the  testatrix's  estate  de- 
vised to  a  certain  person  shall  be  invested 
for  his  benefit  during  his  natural  life,  and  for 
the  benefit  of  his  wife  and  his  issue  after 
his  death,  does  not  offend  against  the  rule 
relating  to  the  suspension  of  the  power  of 
alienation  by  continuing  the  trust  during  the 
lives  of  the  remaindermen  as  well  as  during 
the  life  of  the  life  tenant,  as  the  will  dis- 
closes an  intention  on  the  part  of  the  testa- 
trix that  the  investment  shdll  be  only  sec- 
ondarily for  the  benefit  of  the  remainder- 
men and  an  intentioli  that  the  remainder- 
men shall  take  an  absolute  remainder  rather 
that  a  remainder  in  trust.  Mee  v.  Gordon 
(N.  Y.),  10-172. 

Where  an  attempted  testamentary  dispo- 
sition of  lands  provides  in  clear  and  un- 
ambiguous terms  that  the  lahda  shall  be  held 
by  the  testator's  trustee  or  executor  for 
thirty  years,  during  vifhiah  time  he  is  directed 
to  collect  and  divide  equally  among  the 
devisees  the  rents  and  profits,  and  at  the  ex- 
piration of  tlie  thirty  years  he  shall  sell  the 
lands  and  divide  the  proceeds  among  the 
devisees,  their  heirs,  or  the  survivors  of 
them,  the  present  right  to  the  corpus  being 
withheld  from  the  devisees,  and  these  pro- 
visions are  neither  irreconcilable  with  or  re- 
pugnant to  the  general  context  of  the  will, 
but  on  the  other  hand  the  whole  scheme  as 
entertained  by  the  testator  ahd  manifested  by 
his  will  is  harmonious  iil  all  of  its  parts, 
and  the  only  vice  in  it  is  that  it  is  obnoxious 
to  the  rule  against  perpetuities,  a  court  is 
not  authorized  to  give  effect  to  the  devise  by 
mere  construction  and  disregard  the  attempt 
to  create  the  perpetuity.  Reid  v.  Voorhees 
(111.),  3-946. 

What  does  not  Constitnte  nMlawfnl 
disposition  in  tmst.  —  A  will  construed, 
and  held  not  to  be  violative  of  the  Minnesota 
statutes  against  uses  and  trusts.  Appleby 
v.  -A-ppleby   (Minn.),  10-563. 

2.  Tbtjsts  foe  Accumulation. 

Right   to    aoculhtilated   income.   --<■  A 

corporation  directed  by  the  testator's  will  to 
be  formed  is  not  entitled  to  the  income  ac- 
cumulated between  the  testatofs  death  and 
the  formation  of  the  dorporation.  St.  John 
V.  Andrews  Institute    (N.  Y.),   14-708. 

Persons  entitled  to  income  in  ab- 
sence o*  valid  gift.  •-  Under  the  New  York 
real  property  law  providing  that  when  no 
valid  direction  for  the  accumulation  of  the 
income  is  given  such  income  shall  belong  "  to 
the  persons  presumptively  entitled  to  the 
next  eventual  estate,"  the  persons  entitled 
to  the  next  eventual  estate  are  the  persona 
entitled  to  the  estate  at  the  end  of  the  period 
of  accumulation.  St.  John  v.  Andrews  In- 
stitute (N.  Y.),  14-708. 

Where  the  testator  has  failed  to  bequeath 
such  income  to  a  legatee  capable,  of  receiving 
it,  such  income  passes  to  the  neit  of  kin 
under  the  statute  of  distributions.  St.  John 
V.  Andrews  Institute   (N.  Y.),  14-708. 


PERSON. 

Corporation  as  person  within  covenant  re- 
stricting right  to  sublet,  see  Landloed 
AND  Tenant,  3  c   ( 2 ) . 

County  as  a  person,  see  Judgments,  5  b. 

Right  to  sue,  see  Actions. 

Taking  from  the  person  as  element  of  rob- 
bery, see  EOBBEEY,  1. 

PERSONAL   INJURIES. 

Actions  for  personal  injuries  generally,  see 
NegUGENCE. 

Assignability  of  cause  of  action,  see  Assign- 
ments, 1  c. 

Consideration  for  release  from  liability,  see 
Release  and  Dischabqe,  2. 

Initiating  members  of  society,  see  Societies 
AND  Unincorporated  Associations,   1. 

Interest  on  amount  recovered,  see  Dam- 
ages, 7. 

Liability  of  innkeeper  for  personal  injuries 
to  guest,  see  Inns,  Boaedino  Houses, 
AND  Apartments,  6. 

Liability  of  master  for  injuries  to  servant, 
see  Master  and  Servant,  3. 

Liability  of  municipality  for  defective  streets 
and  roads,  see  Steeets  and  High- 
ways, 7. 

Liability  of  parent  for  personal  injuries  to 
child,  see  Parent  and  Child,  2  a. 

Liability  of  street  railway  companies,  see 
Street  Railways,  8. 

Limitation  of  actions  for  personal  injuries, 
see  Limitation  of  Actions,  3. 

Loss  of  profit  as  element  of  damage,  see  Dam- 
ages, 9  c. 

Measure  of  damages,  see  Damages,  9  c. 

Right  of  action  as  asset  in  bankruptcy,  see 
Bankruptcy,  11. 

Right  of  husband  to  recover  for  injuries  to 
wife,  see  Husband  and  Wife,  3  a. 

Right  of  parent  to  recover  for  injury  to 
child,  see  Parent  and  Child,  1  d. 

Survival  of  cause  of  action,  see  Abatement 
and  Revival. 


PERSONAL   LIBERTY. 

See  Privacy,  Right  of. 

PERSONAL   PROPERTY. 

See  Life  Estates;  Property. 

Compensation  for  injury  to  personal  prop- 
erty resulting  from  condemnation  pro- 
ceeding, see  Eminent  Domain,  7  c   ( 1 ) . 

Parol  trust  in  personal  property,  see  Trusts 
and  Trustees,  1  a  (2). 

Things  taxable  as  personal  property,  see 
.   .    Taxation,  2  o. 

Waterworks  franchise  as  personalty,  see 
Franchises. 

PERSONAL  REPRESENTATIVES. 

See  ExEcittORs  and  AdminIstiU1x)rs. 
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FEBSONAL   BIGHTS. 

Protection   by   injunction,   see   Injunctions, 
2  b. 


FHABMACISTS. 

See  Dbugs  and  Dbuggists. 
Compelling    issuance    of    license,    see   Man- 
damus, 2  f. 


FEBSONAI.   SECUBITY. 

See  Privacy,  Eight  of. 

Deprivation    of   personal    security,  see   Con- 
stitutional Law,  9  a. 


FEBSONAI.   SEBVICE. 

Want  of  personal  service  of  process  as  ground 
for  vacating  judgment,  see  Judgments, 
9  d. 


PEBSONAL   VIOLEKCE. 

Necessity   to   constitute   cruel   and   inhuman 
treatment,  see  DivoBCE,  2  b. 


FEST   HOXTBE. 

Liability  for  negligence  in  management,  see 
Hospitals  and  Asylums,  1  c. 


PETITIONS. 

See  Pleading,  3. 

Application   for  habeas  corpus,   see  Habeas 

COBPUS,   4. 

>fominations    by    petition,    sec    Elections, 

4  b. 
Petition  for  certiorari,  see  Ceetiobabi,  3,  4. 
Petition     for     school     district    election,     see 

Schools,  3. 
Requirement  of  petition  for  adjudication  of 

bankruptcy,   see   Bankeuptcy,   2. 


PHEASANTS. 

See  Game  and  Game  Laws. 

FHIXIFFINE   ISLANDS. 

Right  of  government  to  appeal  In  criminal 
cases,  see  Cbiminal  Law,  5  a.. 

Right  to  jury  trial  in  Philippine  Islands, 
see  JuBY,  1  a. 

PHONOGBAFHS. 

Phonographic  reproduction  of  sound  as  evi- 
dence, see  Evidence,  13. 

PHOTOGBAFHS. 

Admissibility  in  evidence  generally,  see  Evi- 
dence, 12. 

Admissibility  of  X-ray  photograph  in  crim- 
inal case,  see  Cbiminal  Law,  6  n   ( 1 ) . 

Publication  of  photograph  as  invasion  of 
right  of  privacy,  see  Pbivacy,  Right  of. 

Publication  of  photograph  as  picture  of 
third  person,  see  Libel  and  Slander, 
2  a. 

Unauthorized  use  of  photographs  loaned  for 
particular   purpose,   see  Bailments,   3. 

FHYSICAI.  EXAMINATION. 

Power  of  court  to  compel,  see  Damages,  1. 
Proof  of  physical  condition  of  prosecutrix  in 

rape  case,  see  Rape,  2d   (2). 
Proof  of  sexual  intercourse,  see  Incest,  4  b. 


PETITION   FOB   BEVIEW. 

Bankruptcy    proceedings,     see    Bankbuptcy, 
18. 


See  JUEY. 


PETIT  JUBY. 


FETBOLEUM. 


Character  as  mineral,  see  Mines  and  Min- 

ebals. 
Regulating  sale  of,  see  Constitutional  Law, 

5  b. 


PETTY  OFFENSES. 

Summary  trial,  see  Criminal  Law,  6  g. 


PHYSICIANS   AND   SUBGEONS. 

1.  Validity  of  Statutes,  1271. 

a.  Regulation   of    practice   of    medi- 

cine,  1271. 

b.  Regulation    of    practice    of    den- 

tistry, 1271. 

2.  Construction  of  Statutes,  1272. 

3.  Prosecutions     for     Violation     of 

Statutes,  1272. 

a.  What     constitutes     "  practice    of 

medicine,"  1272. 

b.  Indictment  or  information,  1273. 
e.  Defenses,  1273. 

d.  Evidence,  1273. 

4.  Compensation,  1273. 

a.  Right   to  compensation   and   per- 

sons liable,  1273. 

b.  Actions,   1274. 

5.  Contracts  between  Physician  .axu 

Patients,  1275. 
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6.  Liability    op    Physician    fob   Mal- 
practice, 1275. 

a.  In  general,  1275. 

b.  Performing      operation      without 

consent,   1275. 

c.  Measure  of  damages,  1275. 

d.  Actions  to  enforce  liability,  1275. 

(1)  Pleadings,  1275. 

(2)  Evidence,    1276. 

(a)  Admissibility,  1276. 

(b)  Sufficiency,   1276. 

(3)  Appeal  and  error,  1276. 

Agreement  between  physicians  as  to  scale  of 
fees,  see  Monopolies  and  Cokpobate 
Trusts,  3  b. 

Agreement  for  services  to  be  paid  after 
patient's  death,  see  Contracts,  4  g. 

Duty  of  passenger  ship  to  carry  surgeon,  see 
Cabriebs,  6  a  (3). 

Evidence  as  to  character  of  injuries,  see 
Mayhem. 

Evidence  of  advertising  by  physician  as 
affecting  professional  standing,  see 
Libel  and  Slander,  4  f  (2). 

Expert  and  opinion  evidence  of  physicians, 
see  Abortion;  Criminal  Law,  6  n  (7)  ; 
Evidence,  8  b.  (2). 

Fees  of  physician  as  element  of  damage,  see 
Animals,  2  i;   Damages,  9  c. 

Liability  of  physician  prescribing  liquor  for 
minor,  see  Intoxicating  Liquors,  5  h. 

Liability  of  wife  for  medical  services  to  de- 
ceased husband,  see  Husband  and 
Wife,  5. 

Limitation  of  action  to  revoke  license,  see 
Limitation  or  Actions,  3. 

Privileged  communications,  see  Witnesses, 
3  d  (2). 

Prohibition  against  solicitation  of  patients, 
see  Injunctions,  2  g. 

Proof  of  value  of  medical  services,  see  Evi- 
dence, 8  b   ( 2 ) . 

Right  of  lona  fide  purchaser  of  note  for 
medical  services  rendered  by  unlicensed 
practitipner,  see   Bills  and  Notes,   11 

=  (2)- 
Right    of   corporation    to    practice    medicine, 

see  Corporations,  4  a. 

1.  Validity  of  Statutes. 
a.  Regulation  of  practice  of  medicine. 

Proliibitiiig  nnlioensed  person  from 
practicing.  —  The  Massachusetts  statute 
forbidding  the  practice  of  medicine  except  by 
licensed  persons  of  prescribed  qualifications, 
and  including  midwifery  as  the  practice  of 
medicine,  is  a  reasonable  regulation,  and  does 
not  contravene  any  provision  of  the  state  or 
federal  constitution.  Commonwealth  v.  Porn 
(Mass.),  13-569. 

The  Iowa  statute  prohibiting  the  practice 
of  medicine,  surgery,  or  obstetrics  without 
first  having  obtained  and  filed  for  record  a 
certificate  from  the  state  board  of  medical 
examiners  is  constitutional.  State  v.  Wilhite 
(la.),  11-180. 

Legislation  prohibiting  any  one  from  treat- 
ing a  disease  for  a  fee  except  such  persons  as 


have  the  prescribed  qualifications  is  constitu- 
tional.    State  V.  Marble  (Ohio),  2-898. 

Requiring  license  of  person  practic- 
ing at  time  of  enactment  of  statute.  — 

A  state  statute  prohibiting  the  practicing  of 
medicine  without  a  license  applies  to  a  phy- 
sician who  practices  in  a  state  before  its 
passage  and  who,  after  an  absence  from  the 
state,  has  returned  to  re-engage  in  practice; 
and  when  so  applied  the  statute  is  not  un- 
constitutional as  depriving  such  physician  of 
a  vested  right.  State  v.  Davis  (Mo.),  5- 
1000. 

Prohibiting  Christian  Science  treat- 
ment. —  The  Ohio  statute  making  it  a  mis- 
demeanor to  give  Christian  Science  treatment 
for  a  fee  is  constitutional.  State  v.  Marble 
(Ohio),  2-898. 

The  Ohio  statute  regulating  the  practice  of 
medicine  is  not  void  as  discriminating  against 
Christian  Scientists  in  prescribing  that  any 
one  possessing  certain  qualifications  may 
practice  osteopathy  and  in  not  making  a  spe- 
cial provision  for  those  wishing  to  practice 
■Christian  Science.  State  v.  Marble  (Ohio), 
2-898. 

Forbidding  soliciting  of  patients.  ^ 
The  Arkansas  statute  forbidding  physicians 
and  surgeons  engaged  in  the  practice  of 
medicine  to  solicit  patients  by  agents  or 
drummers  is  a,  valid  exercise  of  the  state's 
police  power,  and  is  not  unconstitutional  as 
an  unwarranted  interference  with  the  rights 
of  those  engaged  in  the  practice  of  medicine. 
Thompson  v.  Van  Lear    (Ark.),  7-154. 

Revocation  of  license  for  misconduct. 
—  The  Michigan  statute  giving  the  board  of 
registration  in  medicine  power  to  revoke  the 
certificate  of  registration  of  any  physician 
who  inserts  an  advertisement  in  a  newspaper 
relative  to  a  venereal  disease  held  constitu- 
tional. Kennedy  v.  State  Board  (Mich.),  9- 
125. 

The  provision  of  the  California  statute  au- 
thorizing the  state  board  of  medical  examin- 
ers to  revoke  the  certificate  of  a  physician 
for  making  "  grossly  improbable  statements  " 
in  the  advertisements  of  his  medical  busi- 
ness, but  not  defining  what  shall  constitute 
such  statements,  is  void  as  being  unreason- 
able, uncertain,  and  indefinite.  Hewitt  v 
State  Board   (Cal.),  7-750. 

b.  Regnlation  of  practice  of  dentistry. 

Power  of  state  to  regulate.  —  A  state 
may  regulate  the  practice  of  dentistry  and 
prescribe  regulations  for  admission  to  the 
practice  of  the  profession.  Ex  p.  Whitlev 
(Cal.),  1-13. 

A  legislature  may  fix  reasonable  standards 
for  determining  the  competency  of  an  appli- 
cant for  admission  to  the  practice  of  den- 
tistry.    Ex  p.  Whitley   (Cal.),  1-13. 

Dentistry  is  an  occupation  reasonably  fall- 
ing within  the  legislative  right  of  regulation 
Matter  of  Thompson  (Wash.),  2-149. 

The  practice  of  dentistry  may  properly  be 
subjected  to  the  police  regulations  of  the 
state.  Johnson  i;.  Great  Palls  (Mont.)  16- 
974, 
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Exemption  of  dentists  already  prac- 
ticing. —  An  exemption  in  favor  of  dentists 
practicing  at  the  time  of  the  passage  of  an 
act  from  the  provision  requiring  dentists  to 
obtain  a  license  is  not  discriminatory  legis- 
lation.     JBo!  p.  Whitley    (Cal.),  1-13. 

The  right  of  the  citizens  of  each  state  to 
all  the  privileges  and  immunities  of  the  citi- 
zens in  the  several  states  (Const.  U.  S.,  art. 
4,  §  2)  is  not  infringed  by  a  state  statute 
requiring  the  examination  and  licensing  of 
dentists,  and  applying  to  citizens  of  the  state 
as  well  as  to  others,  except  that  persons 
practicing  in  the  state  at  the  time .  of  the 
enactment  of  the  statute  are  relieved  from  its 
provisions.  State  v.  Rosenkrans  (B,.  I.),  19- 
824. 

A  statute  requiring  all  persons  intending 
to  praeticp  dentistry  in  the  state  to  be  ex- 
amined and  licensed  does  not  operate  to  de- 
prive of  property  without  due  process  of  law 
one  who,  having  been  a  practitioner  in  the 
state,  removed  therefrom  b,efore  the  passage 
of  the  statute  and  afterwards  returned. 
Having  abandoned  his  right  to  practice  by 
leaving  the  state,  he  could  reacquire  it,  only 
by  complying  with  the  Jaw,  whi^  did  not 
deprive  him  of  the  right,  to  practice,  but 
inerely  required  him  to  submit  to  an  exam- 
ination as  to  kis  qualifications.  State  v. 
Rosenkrans    (R.  I.),  19-824. 

Statute  requiring  diploma.  —  The  leg- 
islature, in  the  exercise  of  its  police  power, 
has  authority,  under  the  state  and  federal 
constitutions,  to  regulate  the  practice  of  den- 
tistry within  the  state  by  reasonable  rules, 
and  a  statute  which  requires  an  applicant  for 
a  dentist's  certificate  to  be  possessed  of  a 
diploma  from  some  dental  college  in  good 
standing,  and  to  pass  an  examination  by  the 
dental  board,  cannot  be  held  void  for  unrea- 
sonableness, even  though  there  is  no  dental 
college  in  the  state.  State  v.  Littooy 
(Wash.),  17-292. 

Delegation  of  povrer  to  examining 
board.  —  A  statute  permitting  the  state 
board  of  dental  examiners  to  determine 
whether  an  applicant  for  the  practice  of  den- 
tistry has  graduated  from  a  reputable  dental 
college  is  not  a  delegation  of  Judicial  power 
to  an  inferior  board.  Ex  p.  Whitley  (Cal.), 
1-13. 

A  statute  providing  for  the  examination 
by  a  board  of  applicants  for  a  license  to  prac- 
tice dentistry  is  hot  invalid  because  it  au- 
thorizes the  board  to  adopt  rules  for  the  con- 
duct of  the  examinations  and  for  determin- 
ing as  to  the  possession  by  the  applicants  of 
the  necessary  qualifications,  nor  is  such  an 
act  unreasonable  in  requiring  the  applicant 
to  be  of  good  moral  character  and  to  be  pos-' 
sessed  of  a  diploma  from  some  dental  college 
in  good  Standing.  Matter  of  Thompson 
(Wash.),  2-149. 

A  statute  requiring  the  examination  and 
licensing  of  dentists  by  a  board  appointed  for 
the  purpose,  without  enacting  any  regula- 
tions or  prescribing  any  standard  of  profi- 
ciency, does  not  violate  the  provision  of  the 
Rhode  Island  constitution  (art.  4,  §  2)  vest- 
ing all  legislative   power  in  the  general  as- 


sembly.     State  V.  Rosenkrans    (R.   I.),  ig- 
824. 

2.    CONSTBUOTIDN   OF    STATUTES. 

In  general.  —  The  statute  prohibiting 
physicians  to  practice  without  a  license 
should  not  be  so  construed  as  to  deprive 
people  of  the  benefits  intended  by  the  act, 
but  should  be  given  such  construction  as  will 
carry  into  effect  the  evident  intention  of  the 
legislature.  State  v.  Yegge  (S.  Dak.),  9- 
202. 

The  rule  stated  for  the  construction  of  the 
words  "  to  practice  medicine "  in  the  Ontario 
statute  making  it  unlawful  for  any  person  not 
registered  to  practice  medicine  for  hire.  In 
re  Ontario  Medical  Act  (Ont.),  7-369. 

The  intention  and  meaning  of  the  Nebraska 
law  requiring  a  license  for  the  practice  of 
medicine  is  that  one  who  undertakes  to  judge 
the  nature  of  disease^  or  to  determine  the 
proper  remedy  therefor,  or  to  apply  or  direct 
the  application  of  the  rettiedyj  must  have  the 
personal  qualifications  prescribed  by  statute. 
State  Electro-Medical  Institute  v.  State 
(Neb.),  12-673. 

Application  of  statute  to  nonresident 
physician  treating  patient  Within 
state.  —  The  Missouri  statute  prohibiting  the 
practicing  of  medicine  without  a  license  ap- 
plies to  a  nonresident  physician  who  fcomes 
within  the  state  to  see  patients  and  who 
diagnoses  diseases  and  prescribes  reihediea 
within  the  state  for  pay,  notwithstanding 
the  fact  that  the  patients  have  to  send  to 
another  state  for  the  remedies  prescribed. 
State  V.  Davis   (Mo.),  5-1000. 

Applicability  to  physicians  of  stat- 
ute requiring  license  to  practice  den- 
tistry. —  Under  the  Minnesota  statute  rela- 
tive to  the  practifee  of  dentistry,  which 
provides  that  no  person  shall  practice  den- 
tistry in  the  state  without  having  complied 
with  the  provisions  thereof,  and  which  makes 
no  exception  in  favor  of  licensed  physicians 
and  surgeons,  a  person  who  i^  licensed  to 
practice  medicine  and  surgery  cannot,  by 
virtue  of  such  license,  practice  dentistry 
without  obtaining  a.  license  as  a  dentist. 
State  V.  Taylor   (Minn.),  16-487. 

3.  PBOSECUnONS  FOB  VIOLATION  OF  STATUTES. 

a.  What  constitutes  "  practice  of  medicine." 

In  general.  —  The  words  "  practice  medi- 
cine" in  the  Ontario  statute  making  it  un- 
lawful for  a  person  not  registered  to  practice 
medicine  for  hire  should  be  giveh  their  pri- 
mary and  popular  meaning,  namely,  prac- 
ticing the  art  of  healing  the  sick  by  means 
of  medicines  or  drugs.  In  re  Onttirio  Medi- 
cal Act   (Ont.),  7-369. 

A  person  may  always  do  his  own  diagnos- 
ing and  buy  and  use  upon  himself  what  he 
chooses,  except  certain  poisons.  A  patient 
may  legally  go,  undfer  such  circumstances, 
not  only  to  a  druggist,  but  to  a  Christian 
Scientist,  Osteopath,  medical  electrician,  mas- 
seur, etc.,  and  obtaifi  and  pay  for  treatment 
which  these  persons  gi^e,  so  long  as  he  does 
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liis  own  diagnosing  and  prescribing.  In  re 
Ontario  Medical  Act    (Oni),  7-369. 

Practice  of  ophtlialmology.  —  A  person 
wlio  advertises  that  he  is  an  oplithaluiologi^it, 
and  prefixes  the  title  "  Dr."  to  his  name  on 
his  sign  and  in  his  advertisements,  holds 
himself  out  as  a  physician  and  therefore 
comes  within  the  provisions  of  the  South 
Dakota  statute  prohibiting  physicians  to 
practice  without  a  license  and  providing  that 
any  person  who  shall  prefix  the  title  "  Dr. 
or  Doctor  "  to  his  name  shall  be  regarded  aa 
practicing  within  the  meaning  of  the  stat- 
ute; and  this  is  so  though  he  claims  that  he 
is  simply  engaged  in  the  business  of  fitting 
glasses  to  the  eye.  State  v.  Yegge  (S.  Dak.), 
9-202. 

Practice  of  mld-nrif ery. —  A  woman  hold- 
ing herself  out  as  a  midwife  and  practicing 
midwifery  for  compensation,  using  obstetri- 
cal instruments  on  occasions  and  using  a. 
limited  number  of  printed  prescriptions  or 
formulas  in  treating  patients,  may  properly 
be  found  by  a  jury  to  be  practicing  medicine 
and  holding  herself  out  as  a  practitioner  of 
medicine  within  the  meaning  of  a  statute 
prescribing  the  qualifications  of  those  prac- 
ticing medicine.  Commonwealth  r.  Porn 
(Mass.),  13-569. 

Giving  Christian  Science  treatment. 
—  The  giving  of  Christian  Science  treatment 
for  a  fee  for  the  cure  of  a  disease  is  prac- 
ticing medicine  within  the  Ohio  statutes. 
State  t;.  Marble  (Ohio),  2-898. 

b.   Indictment   or   information. 

Sufficiency  of  information.  —  An  in- 
formation for  practicing  dentistry  without  a 
license,  which  charges  the  offense  in  the  lan- 
guage of  the  statute,  is  sufficient,  even  though 
it  does  not  set  forth  the  specific  nature  of 
the  disease  treated  by  the  defendant,  or  the 
nature  of  the  treatment.  State  v.  Littooy 
(Wash.),  17-292. 

Under  the  Iowa  statute  making  it  unlaw- 
ful to  practice  medicine  or  surgery  without  a 
certificate  from  the  state  board  of  medical 
examiners,  and  declaring  what  persons  shall 
be  considered  as  practicing  medicine  or  sur- 
gery within  the  meaning  of  the  statute,  an 
indictment  specifically  charging  that  the  de- 
fendant practiced  medicine  or  surgery  with- 
out the  required  certificate  by  doing  the 
various  acts  which  the  statute  sets  out  as 
constituting  the  practice  of  medicine  or  sur- 
gery, is  not  insufl^oient  as  failing  to  state 
an  offense  or  aa  being  too  indefinite  or  as 
charging  distinct  and  separate  ofTenses. 
State  V.  Wilhite   (la.),  11-180. 

c.  Defenses. 

Fact  that  others  are  equally  guilty 
as  defense.  —  It  is  no  defense  to  a  pr(ftecu- 
tion  for  practicing  medicine  in  violatioij  of 
statute  that  there  are  others  equally  guilty 
and  who  ought  to  come  beneath  the  ban  of 
^he  law.     State  v.  Wilhite   (la.),  11-180. 

Solicitation  by  complainiikg  witness 
as  defense.  —  In  a  prosecution  for  practic- 
ing dentistry  without  a  license  it  is  no  de- 


fense that  the  complaining  witness  solicited 
the  defendant  to  perform  the  operation 
charged  in  the  information  with  a  view  to 
having  him  prosecuted  therefor,  and,  conse- 
quently, a  refusal  by  the  trial  court  to  charge 
that  such  fact  constitutes  a  defense,  is  not 
erroneous.  State  v.  Littooy  (Wash.),  17- 
292. 

d.  Evidence. 

Admissibility  of  expert  testimony  to 
show  -what  constitutes  practice  of 
medicine.  —  Upop  the  question  whether  a 
midwife  is  engaged  in  the  "  practice  of  medi- 
cine "  within  the  meaning  of  a  statute,  where 
the  nature  qf  the  practice  by  the  midwife  is 
shown  by  agreed  facts,  expert  testimony  to 
prove  that  such  practice  is  not  the  practice 
pf  medicine  is  properly  excluded.  Common- 
wealth V.  Porn   (Mass.),  13-569. 

Cross-examination  of  complaining 
witness.  —  In  a  prosecution  for  practicing 
dentistry  without  a  license,  where  the  con- 
tention of  the  defendant  is  that  the  com- 
plaining witness  solicited  him  to  nerform  the 
operation  charged  in  the  information  with  a 
view  to  having  him  prosecuted  therefor  and 
he  is  permitted  to  ask  sucl)  witness,  on  cross- 
examination,  whether  such  was  not  his  pur- 
pose, he  cannot  complaip  on  appeal  that  he 
was  unduly  limited  in  his  cross-examination 
of  the  witness  in  that  regard.  State  v.  Lit- 
tooy   (Wash.),   17-292. 

Proof  of  absence  of  authority  to 
practice.  —  In  such  a  case,  the  Washington 
statute  (Bal.  Code,  §  3030;  P.  C,  §  4476) 
malces  the  certificate  of  the  auditor  ■  of  the 
county,  to  the  effect  that  there  is  no  certifi- 
cate on  file  in  his  office,  prima  facie  proof 
that  the  defendant  is  not  entitled  to  prac- 
tice dentistry  in  such  county.  The  statutory 
method  of  proof,  however,  is  not  exclusive; 
but  the  deputy  auditor  may  be  permitted  to 
testify  that  there  is  no  certificate  of  record 
in  favor  of  the  defendant.  State  v,  Littopy 
(Wash.),   17-292. 

Sufficiency  of  evidence  to  show  prac- 
tice. —  In  such  a  case,  evidence  that  the  de- 
fendant filled  a  cavity  in  the  teeth  of  the 
complaining  witness,  and  that  he  was  oc- 
cupied about  twenty  minutes  in  the  work,  is 
sufficient  to  sustain  a  conviction,  so  far  as 
the  fact  of  treatment  by  the  defendant  is 
concerned.  State  v.  Littooy  (Wash.),  17- 
292. 

Evidence  in  the  case  at  bar  examined  and 
held  to  show  that  the  defendant  was  guilty 
of  practicing  medicine  in  violation  of  stat- 
ute.    State  V.  Wilhite   (la.),  11-180. 

4.  Compensation. 

a.  Right  to  compensation  and  persons  liable. 

Services  rendered  to  person  incap- 
able of  contracting.  —  A  surgeon  sum- 
moned by  a  spectator  in  an  emergency  to 
attend  an  injured  and  unconscious  person 
may  recover  the  reasonable  value  of  his  ser- 
vices from  the  estite  of  the  patient  although 
the  patient  dies  without  ever  regaining  con- 
sciousness. Cotnam  V.  Wisdom  (Ark.)  13- 
25.  '• 
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Services  rendered  outside  of  state 
where  licensed.  —  The  right  of  a  physician 
to  recover  for  services  is  not  affected  by  thQ 
fact  that  the  services  were  rendered  in  a 
state  in  which  he  had  not  been  licensed  to 
practice,  where  he  was  duly  licensed  in  the 
state  of  his  domicil  and  went  to  such  other 
state  at  the  request  of  the  patient.  Zeigler 
V.  Illinois  Trust,  etc.,  Bank  (111.),  19-127. 

Liability  of  father  for  services  ren- 
dered adult  son.  —  The  mere  fact  that  a 
father  calls  a  physician  to  attend  his  son, 
who  is  of  age  and  living  by  himself,  does  not 
create  an  implied  contract  on  the  part  of  the 
father  for  the  services  rendered,  but  the  fact 
of  that  relationship  in  connection  with  at- 
tendant circumstances  indicating  to  the  phy- 
sician that  the  father,  on  his  own  account, 
calls  him  to  attend  the  son,  may  raise  such 
an  implied  contract.  Morrell  v.  Lawrence 
(Mo.),  11-650. 

b.  Actions. 

Necessity  of  proving  benefit  from 
services.  —  A  surgeon  seeking  to  recover 
compensation  for  professional  services  ren- 
dered a  person  who  dies  as  a  result  of  the 
injuries  treated  does  not  have  to  prove,  in 
addition  to  the  value  of  the  services,  the 
benefit,  if  any,  derived  by  the  deceased  from 
such  services.  CJotnam  v.  Wisdom  (Ark.), 
13-25. 

Admissibility  of  evidence  of  physi- 
cian's skill  and  reputation.  —  In  an  ac- 
tion by  a  physician  for  professional  services, 
it  is  competent  for  the  plaintiff  to  show  that 
he  is  a  physician  of  learning  and  skill,  and 
that  fact  should  be  taken  into  consideration 
in  estimating  the  value  of  the  services  ren- 
dered. Morrell  v.  Lawrence  (Mo.),  II- 
650. 

In  an  action  by  a  physician  for  profes- 
sional services,  it  is  error  to  admit  evidence 
of  the  plaintiff's  general  professional  reputa- 
tion, such  reputation  not  having  been  drawn 
in  question.  Such  evidence  could  properly 
be  considered  only  if  recovery  was  sought  for 
loss  of  income  by  the  plaintiff  caused  by  his 
absence  from  home  while  rendering  the  ser- 
vices sued  for.  Morrell  v.  Lawrence  (Mo.), 
11-650. 

Admissibility  of  evidence  of  finan- 
cial standing  of  patient  and  family.  — 
In  an  action  by  a  physician  for  the  value 
of  professional  services,  it  is  error  to  admit 
proof  for  the  plaintiff  of  the  value  of  the  es- 
tate and  of  the  family  connections  of  the  per- 
son for  whom  the  services  were  rendered, 
wliere  the  patient  was  continually  uncon- 
scious and  the  action  is  sustained  on  the 
legal  fiction  of  a  contract  in  order  to  afford 
a  remedy  which  the  justice  of  the  case  re- 
quires.    Cotnam  v.  Wisdom   (Ark.),  13-25. 

In  an  action  by  a  physician  against  the 
father  of  his  patient  for  medical  services 
rendered,  defendant  is  entitled  to  recover  the 
reasonable  value  of  the  services  rendered  and 
no  more,  regardless  of  the  question  of  the  de- 
fendant's ability  to  pay,  and  the  admission 


of  evidence  that  the  defendant  is  a  wealthy 
man,  and  a  charge  that  the  jury  should  take 
that  fact  into  account  in  estimating  the  re- 
covery, constitute  error  requiring  a  new  trial. 
The  financial  condition  of  the  defendant 
could  be  properly  considered  only  in  rebuttal 
of  evidence  that  the  plaintiff  was  accustomed 
to  charge  smaller  fees  than  those  sued  for, 
and  as  sliowing  that  the  smaller  fees  were 
charged  because  of  the  poverty  of  the  patients. 
Morrell  «.  Lawrence    (Mo.),   11-650. 

In  an  action  against  a  father  for  medical 
services  rendered  his  son,  it  is  error  to  ex- 
clude evidence  that  the  defendant's  son,  with 
whom  the  plaintiff  was  well  acquainted,  was 
a  man  of  considerable  fortune  and  amply 
able  to  pay  for  the  services,  as  that  fact 
might  have  a  bearing  upon  the  question  as 
to  whether  the  plaintiff  inferred  that  the 
father  who  called  the  plaintiff  to  perform 
the  services  intended  to  pay  for  them.  Mor- 
rell V.  Lawrence   (Mo.),  11-650. 

Instructions.  —  In  an  action  by  a  physi- 
cian for  professional  services,  an  instruction 
that  "  in  determining  what  is  the  reasonable 
value  of  the  services  rendered  by  the  plain- 
tiff" certain  matters  should  be  considered,  is 
objectionable  as  assuming  that  the  jury 
would  find  for  the  plaintiff  on  the  main 
issue,  though  not,  in  itself,  a  gross  error. 
Morrell  v.  Lawrence   (Mo.),  11-650. 

In  an  action  by  a  physician  against  the 
father  of  his  patient  for  medical  services 
rendered,  an  instruction  that  the  jury,  in 
estimating  the  value  of  the  medical  services 
rendered,  should  take  into  consideration  the 
ability  of  the  person  liable  therefor  to  pay, 
is  not  cured  by  an  instruction  that  the  evi- 
dence touching  the  financial  ability  of  the 
defendant  may  be  considered  by  the  jury  not 
to  enhance  the  fees  above  a  reasonable  com- 
pensation, but  solely  to  determine  whether 
the  defendant,  if  liable  at  all,  is  able  to  pay 
a  just  compensation  for  the  services.  Mor- 
rell  V.  Lawrence    (Mo.),   11-650. 

Question  for  jury.  —  In  an  action  by  a 
physician  against  the  father  of  his  patient 
for  medical  services  rendered,  where  it  ap- 
pears that  the  plaintiff  had  formerly  at- 
tended the  son  and  had  been  paid  by  him, 
and  on  one  occasion  had  attended  the  son 
on  a  trip  to  Europe,  for  which  he  attempted 
to  hold  the  defendant  responsible,  but  ac- 
cepted from  the  son  an  amount  considered 
inadequate,  the  defendant  denying  that  the 
trip  was  taken  and  services  rendered  at  his 
request,  and  where  it  further  appears  as  to 
the  services  that  are  the  subject  of  the  ac- 
tion, that  the  defendant,  residing  in  New 
York,  telegraphed  the  plaintiff,  residing  in 
St.  Louis,  to  come  to  New  York  to  treat  his 
son,  saying,  "We  would  like  to  have  you 
come  and  treat  him,"  and  directing  the  plain- 
tiff when  to  leave  St.  Louis,  the  question 
whether  the  defendant  had  reason  to  believe 
that  the  plaintiff  would  understand  the  tele- 
gi-nm  to  imply  an  agreement  to  pay  the  plain- 
tiff, and  whether  the  plaintiff  did  so  under- 
stand it,  were  questions  properly  submitted 
to  the  jury.  Morrell  v.  Lawrence  (Mo.), 
n-650. 
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5.  Contracts  between  Physician  and 

Patient. 

Bnrden   of   sustaining   contract.  —  A 

physician  asserting  a  claim  under  a  contract 
with  his  patient  has  the  burden  of  proving 
that  the  patient  entered  into  the  contract 
voluntarily  and  advisedly,  but  he  is  not  re- 
quired to  show  that  the  patient  had  inde- 
pendent and  competent  advice  before  execut- 
ing tlie  contract.  Zeigler  v.  Illinois  Trust, 
etc.,  Vank  (111.),  19-127. 

6-  Liability  of  Physician  tob  Malpractice. 
a.  In  general. 

Degn^ee  of  care  required.  —  The  care 
and  skill  required  of  physicians  in  the  treat- 
ment of  a  particular  case  is  not  that  which 
would  have  been  exercised  by  other  phy- 
sicians in  the  same  community,  but  that 
exercised  generally  by  physicians  of  ordi- 
nary care  and  skill  in  similar  communities. 
Burk  !■.  Foster  (Ky.),  1-304. 

A  physician  is  required  to  exercise  only 
that  degree  of  care  and  skill  which  is  exer- 
cised generally  by  physicians  of  ordinary  care 
and  skill  in  similar  communities,  and  an  in- 
struction that  ordinary  care  on  the  part  of 
a  physician  is  the  exercise  of  his  "  best 
skill  and  ability"  is  erroneous.  Dorris  v. 
Warford   (Ky.),  14-602. 

In  an  action  for  damages  for  injuries 
caused  by  malpractice  by  a  physician,  the 
jury  should  be  instructed  that  the  defendant 
is  not  responsible  for  any  injury  suffered  by 
the  plaintiff  that  would  have  resulted  not- 
withstanding ordinarily  careful  and  skilful 
treatment,  and  that  negligence  on  the  part 
of  the  plaintiff  is  the  want  of  ordinary  care 
such  as  persons  of  ordinary  prudence  usually 
exercise  under  similar  circumstances.  Dor- 
ris V.  Warford   (Ky.),  14-602. 

An  instruction  that  makes  malpractice  on 
the  part  of  a  physician  in  treating  an  injury 
consist  in  the  failure  to  have  exercised  ordi- 
nary care  and  skill  in  such  treatment  as  the 
exigency  of  the  case  required,  or  such  ordi- 
nary proper  treatment  as  the  physician  might 
have  discovered  to  have  been  necessary  by 
the  use  of  ordinary  care  and  skill  in  the  ex- 
amination of  the  injury,  is  improper  and 
should  not  be  given.  Dorris  v.  Warford 
(Ky.),  14-602. 

Care  required  in  using  X-rays.  —  The 
rule  of  the  liability  for  negligence  and  un- 
skilfulness  in  using  X-rays  is  the  same  as 
that  applied  in  other  actions  for  malprac- 
tice.    Henslin  v.  Wheaton  (Minn.),  1-19. 

Iiiabillty  of  members  of  firm.  —  Where 
a  firm  of  physicians  assumes  the  duty  of  re- 
turning a  patient,  who  has  been  operated 
upon  in  the  operating  room  of  a  hospital,  to 
his  private  room  in  the  hospital,  each  mem- 
ber of  the  firm  is  the  agent  of  the  firm  while 
performing  that  duty,  and  consequently  the 
firm  is  liable  for  the  negligence  of  either 
memb»r  thereof  in  its  performance,  resulting 
in  injury  to  the  patient.  Haaee  v.  Morton 
(la.),  16-350. 


b.    Performing    operation    without    consent. 

Performance    as   unlawful    act.    —   A 

surgical  operation  upon  the  body  of  a  pa- 
tient is  wrongful  and  unlawful  where  per- 
formed without  the  express  or  implied  con- 
sent of  the  patient.  Consent  may  be  implied 
from  the  circumstances.  Mohr  v.  Williams 
(Minn.),   5-303. 

Ordinarily,  a  surgical  operation  should  not 
be  performed  without  the  consent  of  the  pa- 
tient, where  he  is  in  full  possession  of  all 
his  mental  faculties  and  is  in  such  physical 
health  as  to  be  able  to  consult  about  his 
condition  without  the  consultation  itself  be- 
ing fraught  with  dangerous  consequences  to 
his  health,  and  where  no  emergency  exists 
making  it  impracticable  to  confer  with  him. 
Pratt  V.  Davis   (111.),  8-197. 

Estoppel  of  assertion  of  want  of  con- 
sent. —  In  an  action  to  recover  damages  for 
a  surgical  operation  performed  upon  the 
plaintiff,  the  plaintiff  ig  not  estopped  to  show 
that  he  did  not  consent  to  the  operation  by 
the  fact  that  in  a  previous  suit  brought  by 
him,  which  was  disposed  of  without  any  de- 
termination of  the  rights  of  the  parties,  his 
declaration  alleged  that  the  operation  had 
been  performed  with  his  consent.  Pratt  v. 
Davis   (111.),  8-197. 

c.   Measure   of   damages. 

Unauthorized  operation.  —  In  an  action 
by  a  woman  to  recover  damages  for  an  un- 
authorized surgical  operation  consisting  of 
the  removal  of  her  uterus,  she  may  recover 
damages  for  her  pain  and  sufferings  without 
making  direct  proof  thereof,  as  the  law  in- 
fers that  pain  and  suffering  follow  such  an 
operation.     Pratt  v.  Davis   (111.),  8-197. 

Unskilful  treatment.— The  correct  meas- 
ure of  damages  for  injuries  caused  by  care- 
less or  unskilful  treatment  by  a  physician  is 
reasonable  compensation  for  the  bodily  pain 
and  mental  suffering,  if  any,  endured  by  the 
patient,  and  the  impairment  of  the  plaintiff's 
ability  to  earn  money;  and  an  instruction 
which  in  effect  directs  a  jury  to  find  such 
damages  as  they  believe  from  the  evidence 
the  patient  suffered  by  reason  of  the  negli- 
gent treatment  is  erroneous.  Dorris  v.  War- 
ford  (Ky.),  14-602. 

d.  Actions  to  enforce  liability. 
( 1 )  Pleadings. 
Amendment  of  petition.  —  A  cause  of 
action  against  a  surgeon  for  perforation  of 
the  plaintiff's  bowels,  with  certain  ill  effects, 
caused  by  the  alleged  carelessness  of  the  de- 
fendant in  leaving  a  surgeon's  sponge  in  the 
plaintiff's  body  after  an  abdominal  operation, 
IS  not  withdrawn  by  an  amendment  of  the 
petition  omitting  the  allegation  that  per- 
foration of  the  bowels  was  caused  by  the 
sponge,  and  charging  that  the  defendant  cut 
and  perforated  the  plaintiff's  bowels  and 
that  the  sponge  left  in  her  body  ulcerated 
her  bowels  "and  left  an  opening  therein." 
Such  an  amendment  merely  enlarges  the  case 
by  permitting  the  plaintiff  to  show  that  the 
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defendant,  while  performing  the  operation, 
cut  the  plaintiff's  bowels,  or,  on  failure  of 
such  proof,  that  perforation  was  caused  b7 
the  sponge.  Samuels  v.  Willis  (Ky.),  19- 
188. 

(2)   Evidence. 

(a)   Admissibility. 

Opinions  qf  expert  as  to  degree  of 
care.  —  In  an  action  against  a  surgeon  for 
alleged  negligence  in  performing  an  opera- 
tion, it  is  not  competent  for  expert  witnesses 
to  testify  that  the  manner  in  which  the  op- 
eration was  performed  was  an  ordinarily 
careful  manner.  Samuels  v.  Willis  (Ky.), 
19-188. 

In  an  action  for  malpractice  in  the  use  of 
X-rays,  a  physician  is  not  entitled  to  have 
the  question  of  his  care  and  skill  determined 
by  the  opinions  of  physicians  of  his  own 
school.     Henslin  v.   Wheaton    (Minn.),   1-19. 

(b)    Sufficiency. 

In  general.  —  The  fact  that  the  result  of 
a  physician's  treatment  of  a  patient  is  as 
good  as  is  usually  obtained  in  like  cases 
similarly  situated  will  not  excuse  a  physi- 
cian for  failing  to  give  the  patient  the  bene- 
fit of  the  chances  involved  in  a  proper  treat- 
ment.    Burk  V.  Foster   (Ky.),  1-304. 

Negligence.  —  In  an  action  against  a, 
surgeon  for  negligently  sewing  up  a  sponge 
in  the  plaiptiff's  body  after  an  operation,  the 
charge  of  negligence  is  not  refuted  by  evi- 
dence that  the  best  of  surgeons  sometimes 
do  the  same  thing,  because  the  fact  that  all 
men  are  careless  at  times  does  not  relieve 
any  one  from  liability  for  his  own  careless 
act.     Samuels  v.  Willis    (Ky.),  19-188. 

In  an  action  against  a  physician  to  recover 
damages  for  malpractice  in  failing  properly 
to  reduce  a  dislocation  of  the  plaintiff's 
shoulder,  evidence  examined  and  held  suffi- 
cient to  sustain  a  verdict  in  favor  of  the 
plaintiff.    Burton  v.  Neill  (la.),  17-532. 

In  an  action  by  a  patient  against  a  firm  of 
physicians  to  recover  damages  for  personal 
injuries  alleged  to  have  resulted  from  the 
negligence  of  a  member  of  the  firm,  whereby 
a  car  or  stretcher  containing  the  plaintiff 
was  precipitated  down  an  open  elevator  shaft 
in  a  hospital,  evidence  examined  and  held 
sufficient  to  support  a  verdict  in  favor  of 
the  plaintiff.  Haase  i-".  Morton  (la.),  16- 
350. 

Evidence  reviewed,  in  an  action  to  recover 
danjages  for  the  negligent  killing  of  the 
plaintiff's  intestate  by  means  of  the  admin- 
istration of  an  ansesthetic  preparatory  to  the 
performance  of  a  surgical  operation,  and 
held  to  show  that  the  defendant  was  not 
guilty  of  malpractice  or  want  of  skill  in  the 
operation.     Bakker  i\  Welsh   (Mich.),  8-195. 

Connecting  defendant  with  negli- 
gence. ^-  Evidence  in  an  action  against  a 
surgeon  for  malpractice  examined  and  held 
sufficient  to  sustain  a  finding  that  a  sponge 
sewed  up  Jn  the  plaintiff's  body  after  an 
abdominal  operation  was  left  there  by  the 
defendant.    Samuels  v.  Willis  (Ky.),  19-188. 


Performance  of  operation  vithont 
consent.  —  Evidence  considered  in  an  action 
t9  recover  damages  for  a  surgical  operation 
performed  without  the  consent  of  the  pa- 
tient, and  held  that  the  surgeon  had  no  au- 
thority to  perform  the  operation  without  the 
patient's  consent,  that  such  consent  was  not 
expressly  given,  that  whether  it  should  be 
implied  from  the  circumstances  of  the  case 
was  a  question  for  the  jury,  and  that  if  the 
operation  was  not  authorized  by  the  patient 
it  was  unlawful  and  constituted  assault  and 
battery.     Mohr  v.  Williams    (Minn.),  5-303. 

Evidence  reviewed,  in  an  action  by  a  mar- 
ried woman  to  recover  damages  for  the  per- 
formance of  a  surgical  opration  upon  her  s 
without  her  consent,  and  held  to  show  that 
the  authority  given  by  her  husband  to  per- 
form a  prior  operation  was  exhausted  when 
the  first  operation  was  performed,  and  did 
not  authorize  the  performance  of  a  second 
operation.     Pratt  v.  Davis   (111.),  8-197. 

Evidence  reviewed,  in  an  action  by  a  father 
to  recover  damages  for  the  negligent  killing 
of  his  seventeen-year-old  son  by  means  of  the 
administration  of  an  anaesthetic  preparatory 
to  the  performance  of  a  surgical  operation, 
and  held  insufficient  to  show  that  the  defend- 
ant should  be  held  liable  because  he  did  not 
obtain  the  consent  of  the  father  to  the  ad- 
ministration of  the  anaesthetic.  Bakker  v. 
Welsh   (Mich.),  8-195. 

(3)    Appeal  and  error. 

Harmless  error.  —  In  an  action  by  a 
married  woman  to  recover  damages  for  the 
performance  of  a  surgical  operation  upon 
her,  where  the  declaration  ajleges  that  thg 
operation  was  performed  without  the  consent 
of  the  plaintiff  or  any  one  authorized  to  act 
for  her,  and  the  plea  sets  up  leave  and  li- 
cense, and  the  evidence  shows  ^he  plaintiff 
did  not  consent  and  does  not  tend  to  show 
that  her  husband  consented,  an  instruction 
that  the  burden  of  proof  is  upon  the  defend- 
ant to  show  leave  and  license  is  harmless, 
whether  or  not  it  is  erroneous.  Pratt  v. 
Davis    (III.),  8-197. 


PICKETING. 

See  Laboe  Combinations,  8. 

PICTURES. 

See  Copyright;  Photographs. 


PIERS. 

Eight  to  erect  piei-s  in  navigable  waters,  see 
Wateks  and  Watercourses,  3  b   (4). 


PIGS. 

Keeping   pigs    within    municipal    limits,   see 
Municipal  Corpokations,  4  d   (3). 


PIKES  —  PLEAD  ma 


1271 


PIKES. 

See  Turnpikes  and  Toll  Boads. 


PISTOLS. 


See  WEAPON'S. 


PILOTS. 

BespeotiTe  duties  of  master  and 
pilot.  —  A  master  should  not  interfere  with 
the  navigation  of  the  vessel  while  it  is  in 
charge  of  the  pilot,  unless  the  pilot  is  mani- 
festly incapahle;  but  it  is  the  duty  of  the 
master  to  render  the  pilot  active  assistance 
by  pressing  upon  his  attention  such  a  matter 
as  the  nature  of  the  lights  of  another  vessel, 
about  which  the  pilot  has  apparently  formed 
a  mistaken  opinion  involving  the  possible 
risk.     The  Tactician    (Eng.),   10-378. 

Liability  of  pilot  for  negligence.  — 
A  liceirsed  pilot,  enjoying  the  emoluments  of 
compulsory  pilotage,  is  not  in  the  class  of 
an  ordinary  employee,  and  is  liable  to  his 
employer  for  negligence  and  want  of  skill  in 
handling  the  vessel.  Guy  v.  Donald  (U.  S. ), 
13-947. 

What  conduct  of  pilot  amounts  to 
negligence.  —  Where  the  pilot  of  a  steam 
vessel  persists  in  keeping  the  vessel  on  her 
course  at  full  speed  and  attempts  to  cross  a 
schooner's  bow  when  the  risk  of  collision  is 
manifest,  and  only  orders  the  engines  re- 
versed when  the  vessels  are  three  lengths, 
apart  and  it  is  too  late  to  avoid  a  collision 
with  the  schooner,  which  simply  keeps  her 
course  and  is  at  no  fault  whatever,  the  col- 
lision is  directly  the  result  of  the  neglect  of 
the  pilot  to  exercise  proper  caution.  Guy  ^". 
Donald  (U.  S.),  13-947. 

Action  against  pilot  for  reimburse- 
ment of  damages  paid  for  his  negli- 
gence. —  Where  the  owner  of  a  vessel  has 
settled  without  suit  an  amount  of  damages 
suiTered  by  another  vessel  in  collision  with 
his  own,  and  it  is  fully  established  that  the 
collision  was  due  to  the  negligence  of  his 
pilot,  and  that  the  amount  paid  was  not  ex- 
cessive, it  is  no  defense  to  an  action  by  the 
owner  against  the  pilot  for  reimbursement 
that  the  pilot  had  no  notice  of  the  settle- 
ment and  that  there  has  been  some  nonpreju- 
dicial delay  in  entering  suit  against  him. 
Guy  V.  Donald  (U.  S.),  13-947. 


PIPE   LINES. 

Laying   pipe  line   in   highway  as  additional 
burden,  see  Eminent  Domain,  6. 


PIPES. 

Liability  of  abutting  owners  to  defray  ex- 
penses of  laying  water  pipes  in  street, 
see  Special  and  Local  Assessments, 
2. 

Liability  for  injuries  caused  by  freezing 
water  pipes  on  demised  premises,  see 
Landloed  and  Tenant,  5  h  (4). 

Bight  to  lay  gas  pipes  in  streets  and  high- 
ways, see  Gas  and  Gas  Companies,  7. 


PLACE. 

Ayerment  of  place  of  larceny,  see  Larceny, 
5  d. 

Duty  of  master  to  furnish  safe  place  for  ser- 
vant to  work,  see  JIaster  and  Ser- 
vant, 3  b. 

Laying  place  in  indictment,  see  Indictments 
AND  Informations,  4. 

Law  of  place,  see  Conflict  or  Laws. 

Place  licensed  for  sale  of  liquors,  see  Intoxi- 
cating Liquors,  4  d. 

Place  of  contracts  generally,  see  Conflict 
OF  Laws,  3. 

Place  of  imprisonment,  see  Criminal  Law, 
7  b  (7). 

Place  of  insurance  contract,  see  Insurance, 
3  b. 

Place  of  sale  of  liquors,  see  Intoxicating 
Liquors,  5  f. 

Place  of  trial,  see  Criminal  Law,  6  b;  Li- 
bel AND  Slander,  5;  Venue. 

Place  of  signing  wills,  see  Wills,  3  c. 

Unsafe  place,  see  Negligence. 


PLACING  WITNESSES  UNDER  RULE. 

See  Criminal  Law,  6  m   (3). 

PLANS. 

Compensation  of  architect,  see  Master  and 
Servant,  1  d. 

PLATS. 

Effect    of   plat    as    dedication    of    land,    see 
Levees  ;  Streets  and  Highways,  6. 

PLEA. 

Amendment  of  plea  in  abatement,  see  Plead- 
ing, 9  c. 
Plea  in  abatement,  see  Pleading,  6. 
Plea  in  bar,  see  Pleading,  6. 
Plea  of  guilty,  see  Criminal  Law,  6  j. 

PLEADING. 

1.  In  General,  1279. 

2.  Construction,  1279. 

3.  Complaint,    Declaration,    or    Peti- 

tion, 1279. 

a.  In  general,  1279. 

b.  Pleading      jurisdictional       facts, 

1280. 

c.  Separate  counts  for  one  cause  of 

action,  1280. 

d.  Duplicity,  1281. 

e.  Reference  to  exhibit,  1281. 

f.  Curing  defects  in  complaint,  1281, 

g.  Prayer  for  relief,  1281. 
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h.  Manner    of    raising    question    of 
suflSciency,  1281. 

4.  Answer  and  Ceoss-Bill,  1281. 

a.  Answer,  1281. 

( 1 )  General  denial,  1281. 

(2)  New  matter,  1281. 

(3)  Denial  on  information  and 

belief,  1281. 

(4)  Admissions,  1281. 

(5)  Confession    and    avoidance, 

1282. 

(6)  Election  of  defenses,   1282. 

(7)  Striking  out  defense,  1282. 

(8)  Supplemental  answer,  1282. 

(9)  Abandonment     of     answer, 

1282. 

b.  Cross-bill,  1282. 

5.  Demubbeb,  1282. 

a.  In  general,  1282. 

b.  Demurrer  for  misjoinder,  1282. 

u.  Demurrer  on  grounds  dehors  rec- 
ord, 1282. 

d.  Demurrer  after  answer,   1283. 

e.  Effect  of  demurrer,  1283. 

t.  Effect     of     overruling     demurrer, 

1283. 
g.  Effect     of     sustaining    demurrer, 

1283. 
h.  Abandonment  of  demurrer,  1283. 

6.  Pleas  in  Abatement  or  in  Bab,  1283. 

7.  Bill  of  Pabticulabs,  1283. 

8.  Reply,  1284. 

9.  Amendment  op  Pleadings,  1284. 

a.  In  general,  1284. 

b.  Allowance  of  amendment,  1284. 

c.  Wliat  pleadings  may  be  amended, 

1284. 

d.  What    amendments    may    be    al- 

lowed, 1284. 

e.  When     amendment    may    be    al- 

lowed, 1285. 

(1)  On  trial,  1285. 

(2)  After  trial,  1285. 

10.  Variance,  1286. 

11.  Waivee   of   Detects   and   Aides   by 

Verdict  or  Findings,  1286. 

a.  In  general,  1286. 

b.  Failure    to     raise    objection     in 

trial  court,  1286. 
e.  Filing  new  pleading,  1286. 
d.  Aider  by  findings,  1287. 

Actions  by  or  against  particular  persons  and 
parties,  sea  Caeeiers;  Corporations, 
10  e,  13  d;  Executors  and  Adminis- 
trators, 18  c;  Infants,  3  a;  Rail- 
roads, 7  b. 

Actions  for  negligence  of  bailees,  see  Bail- 
ment, 2. 

Actions  to  contest  wills,  see  Wills,  7  f. 

Actions  for  injuries  caused  by  explosion,  see 
Explosions  and  Explosives,  6  a. 

Actions  on  contract  within  statute  of  frauds, 
see  Frauds,  Statute  of,  12. 

Actions  on  foreign  contract,  see  Conflict  of 
Laws,  9. 

Actions  to  enforce  statutory  liability  of 
stockholders,  sea  CORPQW-TIONS,  8  g 
(8).  ■ 


Admissions  in  pleadings,  see  Evidence,  10  d 
(4). 

Allegations  in  pleadings  as  privileged,  see 
Libel  and  Slander,  3  b. 

Amendment  of  pleadings  before  arbitrator, 
see  Arbitration  and  Award,  1. 

Amendment  of  pleadings  in  justices'  courts, 
see  Justices  of  the  Peace,  3. 

Amendments  as  affecting  statute  of  limita- 
tions, see  Limitation  of  Actions,  4  b 
(2). 

Amendments,  change  of  cause  of  action,  see 
Caebiees,  6  1   (3)    (c). 

Bill  of  particulars  in  action  for  injury  to 
person  on  railroad  track,  see  Rail- 
roads, 8  b  (9)    (c). 

Conformity  of  judgment  to  pleadings,  see 
Judgments,  3. 

Dismissal  of  action  after  filing  of  answer, 
see  Dismissal,  Discontinuance,  and 
Nonsuit,  1  d. 

Equity  pleading,  see  Equitt,  3. 

Erroneous  rulings  on  pleadings  as  ground 
for  new  trial,  see  New  Teial,  2  a  (3) 

Failure  to  deny  constitutionality  of  statute, 
see  Constitutional  Law,  28. 

Failure  to  reply  to  counterclaim,  see  Set- 
off  AND   COUNTEBCLAIM,    3. 

Misapprehension  as  to  allegations  of  com- 
plaint as  ground  for  vacating  judg- 
ment, see  Judgments,  9  d. 

Necessity  of  pleading  statute  of  limitations, 
see  Limitation  of  Actions,  8  b  (1). 

Particular  actions  and  proceedings,  see  As 
SAULT  and  Battery,  2  c;  Bbeach  of 
Pbomise  of  Marriage,  2  b;  Contempt, 
3  c;  Death  by  Weongful  Act,  4;  Di- 
voBCE;  Ejectment  5;  Eminent  Do- 
main, 9  g;  Forcible  Entey  and  De- 
tainee, 3;  Garnishment,  8;  Habeas 
CoEPus,  4 ;  Injunctions,  3 ;  Libel  and 
Slandee,  4  e;  Malicious  Peosecution, 
2  d;  Mandamus,  3  e;  Quieting  Title 
—  Removal  of  Cloud,  4;  Quo  Wae- 
RANTo,  4;  Replevin,  5;  Specific  Feb- 
foemanoe,  5;  Tbovee  and  Convebsion, 
5  b. 

Annulment  of  marriage,  see  Marriage,  3  c- 

Bills  and  notes,  see  Bills  and  Notes,  12  c. 

Boundaries,  see  Boundaries,  5. 

Certificate  of  benefit  insurance,  see  Benev- 
olent OR  Beneficial  Associations, 
9  a. 

Contracts  for  sale  of  personalty,  see  Sales 
5  d   (2). 

Contracts  for  sale  of  real  estate,  see  Vendor 
AND  Purchaser,  3  1   (4). 

Damages,  see  Damages,  10. 

Fire  insurance  policies,  see  Insurance,  5  m. 

Fires  caused  by  locomotives,  see  Railroads, 
7  e   (3). 

Fraud,  see  Fraud  and  Deceit,  3. 

Injuries  caused  by  defective  highways,  see 
Streets  and  Highways,  7  i. 

Injuries  to  servants,  see  Master  and  Ser- 
vant, 3  n  (2). 

Negligence,  see  Negligence,  14. 

Setting    aside    fraudulent    conveyances,    see 

FttAUDULENT  CONVEYANCES,  4  e. 

■^ater  rights,  see  Waters  ,<IlNd  Watkb- 
courses,  3  b  (7)   (d), 
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rurtieular  grounds  and  causes  of  action. 

Pleading  foreign  laws,  see  Foreign  Laws,  3. 

Pleading  in  criminal  cases,  see  Cbiminal 
Law;  Indictments  and  Infobmations. 

Pleading  statutes,  see  Statutes,  7. 

Pleadings  in  justices'  courts,  see  Justices  of 
the  Peace,  3. 

Presumptions  as  to  pleadings  on  appeal,  see 
Appeal  and  Erbob,  14  e. 

Raising  defense  of  statute  of  limitations  by 
demurrer,  see  Limitation  of  Actions, 
8  b    (1). 

Reformation  of  pleadings,  see  Actions. 

Refusal  of  referee  to  allow  filing  of  addi- 
tional pleas  at  hearing  as  harmless  er- 
ror, see  Appeal  and  Ebrob,  15  b   (2). 

Refusal  to  require  bill  of  particulars  in  eject- 
ment, see  Appeal  and  Ebbob,  15  b  (2). 

Review  of  orders  granting  or  refusing 
amendments,  see  Appeal  and  Ebbob, 
13. 

Setting  up  defense  of  res  judicata,  see  Judg- 
ments, 6  c. 

Sustaining  demurrer  to  paragraph  of  com- 
plaint similar  to  others  permitted  to 
stand,  see  Appeal  and  Ebeob,  15  b  (2). 

Variance  between  affidavit  and  declaration, 
see  Attachment,  6  b. 

Variance  between  allegations  and  proof,  see 
AXIMALS,  2  d. 

Variance  in  suit  for  accounting,  see  Ac- 
counts  AND  Accounting. 

Verification  in  admiralty  suit,  see  Admib- 
altt. 

1.  In  Genebal. 

Necessity  of  pleading  facts  pleaded 
by  other  party.  —  The  facts  alleged  by  one 
party  need  not  be  pleaded  by  the  other. 
Marvland  Casualty  Co.  v.  Hudgins  (Tex.), 
1-252. 

Manner  of  pleading  judgments.  —  In 
pleading  a  judgment  it  is  not  necessary  to 
allege  that  the  judgment  remains  in  full 
force,  because  it  is  presumed  to  remain  in 
full  force  unless  the  contrary  appears.  Mur- 
phy V.  Citizens'  Bank   (Ark.),  12-535. 

Alleging  contradictory  facts  in  same 
pleading.  —  Contradictory  facts  may  be  al- 
leged in  different  paragraphs  of  either  the 
complaint  or  the  answer,  but  it  is  not  per- 
missible to  set  up  a  conflicting  state  of  facts 
in  the  same  paragraph.  Chicago,  etc.,  R. 
Co.  v.  Barker  (Ind.),  14-375. 

Necessity  of  pleading  non  est  factum 
in  action  on  instrument.  —  The  execution 
of  an  instrument  sued  on  need  not  be  proved 
when  no  plea  of  non  est  factum  is  filed,  and 
this  is  true  though  the  paragraph  of  the 
petition  alleging  due  execution  of  the  in- 
strument be  denied  in  an  answer  not  sworn 
to.    Anderson  v.  Blair   (6a.),  2-165. 

Objection  to  irrelevant  or  redundant 
matter.  —  A  motion  to  strike  out  is  a  proper 
remedy  for  disposing  of  irrelevant  or  re- 
dundant matter  contained  in  the  pleading. 
Tittle  V.  Kennedy  (S.  Car.),  4-68. 

Overruling  plea  on  personal  knoivl- 
edge  of  judge.  —  A  court  cannot  of  its 
own  motion  overrule  a  plea  on  facts  within 
thf  persQn^l  knowledge  «f  the  |udge,  without 


evidence  properly  produced  before  the  court. 
Coburn  v.  State   (Ala.),  16-249. 

Application  of  Indiana  code  to  spe- 
cial proceedings.  —  The  modes  of  procedure 
and  rules  of  practice  prescribed  by  the  In- 
diana Civil  Code  in  civil  actions  are  appli- 
cable to  a  special  statutory  proceeding  for 
the  enforcement  of  private  rights,  except 
where  the  statute  regulating  such  special 
proceeding  prescribes  a  different  procedure 
of  practice.  Campbell  v.  Fichter  (Ind.),  11- 
1089. 

Application  of  Practice  Act  of  Bal- 
timore City.  —  Where  the  defendant  in  an 
action  brought  under  the  Maryland  statute 
known  as  the  Practice  Act  of  Baltimore  City 
complies  with  the  requirements  of  the  stat- 
ute, the  case  is  governed  by  the  ordinary 
rules  of  procedure  in  actions  ex  contractu. 
The  plaintiff  is  not  confined  to  the  cause  of 
action  originally  filed  with  the  declaration, 
and  he  and  the  defendant  are  not  bound  or 
prejudiced  by  the  affidavits  required  by  the 
statute  except  in  so  far  as  the  averments 
therein  may  strengthen  or  weaken  the  other 
testimony  of  the  affiant.  Williar  v.  Nagle 
(Md.),  16-982. 

Verification  of  pleading  by  corpora- 
tion. —  The  verification  of  a  pleading  of  a 
corporation  may  be  made  by  a  managing  or 
local  agent  thereof.  Godwin  v.  Carolina  Tel., 
etc.,  Co.  (N.  Car.),  1-203. 

2.  Consteuction. 

Rules  applicable  in  general.  —  In  their 
general  nature,  the  rules  of  interpretation 
and  construction  applicable  to  pleadings  are 
the  same  as  those  pertaining  to  other  writ- 
ings and  documents.  Cameron  v.  Hicks  (W. 
Va.),  17-926. 

Adopting  favorable  construction.  — 
Where  a  pleading  is  open  to  construction, 
that  reasonable  meaning  which  will  support 
it  should  be  adopted  rather  than  one  which 
will  defeat  it.  Hart  v.  Neillsville  (Wis.), 
4-1085. 

Under  an  objection  to  a  complaint  as  not 
stating  a  cause  of  action,  made  for  the  first 
time  at  the  trial  after  a  witnass  is  sworn, 
the  complaint  will  be  liberally  construed  and 
all  reasonable  inferences  from  the  facts  stated 
will  be  indulged  in  to  sustain  the  pleading. 
Waldner  v.  Bowden  State  Bank  (N.  Dak.), 
3-847. 

Terms  of  doubtful  meaning.  —  If  terms 
used  in  a  declaration  signify,  in  the  abstract, 
something  different  from  what  they  mean 
when  read  with  the  context  or  as  a  part  of 
the  whole  instrument,  they  are  to  be  taken 
in  the  latter  sense.  To  vitiate  a,  pleading, 
on  the  ground  of  repugnancy,  the  conflict  or 
inconsistency  must  be  irreconcilable.  If  the 
intent  is  clear,  nice  exceptions  are  ignored. 
Cameron  D.  Hicks   (W.  Va.),  17-926. 

3.  Complaint,  Declabation,  ob  Petition. 
a.  In  general. 

Allegation   of  ultimate   facts    essen- 

%m,  t9  r^««jv^3py,  —  A.  complaint  for  Amk-. 
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ages  which  charges  the  ultimate  facts  neces- 
sary to  be  established  for  recovery  is  suffi- 
cient. Carscallen  j;.  Coeur  D'Alene,  etc., 
Transp.  Co.  (Idaho),  16-544. 

It  is  incumbent  upon  a  complainant  to  al- 
lege in  his  bill  every  fact,  clearly  and  defi- 
nitely, that  is  necessary  to  entitle  hinl  to 
relief;  and  if  he  omits  essential  facts  there- 
from, or  states  such  facts  therein  as  show 
that  he  is  not  entitled  to  relief  in  a  court  of 
equity,  he  must  suffei:  the  consequences  of 
his  pleading.  McClinton  v.  Chapin  (Fla.), 
14-365. 

Treating  words  descriptive  of  de- 
fendant as  surplusage.  —  Where,  in 
an  action  to  recover  compensation  for  the 
services  of  attorneys  employed  by  an  ad- 
ministratrix in  a  former  proceeding  in  be- 
half of  the  estate  of  the  deceased  the  defend- 
ant is  referred  to  as  administratrix  in  the 
caption,  and  also  in  thfe  body  of  the  petitibn, 
in  connection  with  the  employment  of  at- 
torneys, as  the  claim  set  up  in  the  petition  is 
a  personal  and  not  an  official  liability  of  the 
defendant,  the  reference  to  her  official  chat- 
acter  should  be  regarded  as  descriptive  of 
the  person  and  may  be  rejected  as  surplusage, 
and  the  petition  held  to  state  a  cause  of  ac- 
tion against  the  defendant  as  an  individual. 
Brown  v.  Lewiston  (Kan.),  18-290. 

Necessity  of  pleading  demand  in  ac- 
tion ex  delicto.  —  In  actions  ex  delicto 
it  is  not  necessary,  as  a  prerequisite  to  a 
right  to  sue,  that  "the  plaihtiff  should  allege 
a  demand  against  the  wrongdoer.  Crowe  v. 
Charles  Town   (W.  Va.),  13-1110. 

Allegations  not  applicable  to  all  de- 
fendants. —  If  there  is  joint  liability  on  the 
part  of  a  defendant  and  others,  in  respect  to 
a  duty,  but,  for  some  reason,  disclosed  by  the 
declaration,  a  separate  right  of  action  against 
him,  allegations,  applicable  to  all,  concerning 
the  duty,  and  others,  applicable  to  the  de- 
fendant only,  pertaining  to  the  remedy,  are 
neither  inconsistent  nor  objectionable  on  de- 
murrer. Cameron  ».  Hicks  (W.  Va.),  17- 
926. 

Necessity  of  pleading  municipal  or- 
dinance not  relied  on  as  negligence 
but  as  evidence  of  negligence.  —  It  is 
the  ultimate  facts  constituting  a  cause  of 
action,  and  not  the  evidence  of  such  facts, 
which  should  be  pleaded,  and  consequently,  in 
an  action  to  recover  damages  for  negligence, 
where  the  violation  of  a,  municipal  ordinance 
by  the  defendant  does  not  constitute  the  cause 
of  action  sued  upon,  but  is  simply  relied 
upon  as  evidence  of  negligence,  such  ordi- 
nance is  admissible  in  evidence,  although  not 
pleaded.  Cragg  v.  Los  Angeles  Trust  Co. 
(Cal,),  16-1061. 

Pleading  legal  conclusions.  —  A  state- 
ment in  a  complaint  that  on  a  certain  day 
and  at  a  certain  place  the  defendant  was  in- 
debted to  the  plaintiff  in  a  certain  sum,  is  a 
mere  legal  conclusion,  which  can  be  neither 
admitted  by  demurrer  nor  denied  by  answer. 
Chesney  v.  Chesney  (Utah),  14-835. 

Such  defective  statement  is  not  remedied 
by  other  paragraphs  of  the  complaint  stating 


tliat  a  certain  sum  is  now  due  and  owing 
from  the  defendant  to  the  plaintiff,  but  con- 
taining no  allegations  showing  any  promise, 
obligationj  or  consideration.  Chesney  v. 
Chesney  (Utah),  14-835. 

Manner  of  testing  sufficiency.  —  The 
sufficiency  of  a  complaint  as  against  a  gen- 
eral demurrer  must  be  tested  in  the  light  of 
all  the  facts  stated  and  the  inferences  natu- 
rally arising  from  those  facts.  Bailey  v. 
Leishman   (Utah),  13-1116. 

b.  Pleading  jurisdictional  facts. 

Action  on  note  purchased  on  attach- 
ment sale.  —  In  an  action  on  a  promissory 
note  purchased  at  a  sheriff's  sale  in  an  at- 
tachment proceeding,  it  is  not  necessary  to 
allege  that  the  court  which  rendered  the 
judgment  in  such  proceeding  had  jurisdic- 
tion. It  is  sufficient  if  there  is  an  allegation 
that  the  court  is  one  of  general  jurisdiction. 
But  where  the  complaint  undertakes  to  plead 
the  jurisdictional  facts,  the  omission  of  facts 
necessary  to  give  such  court  jurisdiction  is 
fatal  to  the  cause  of  action.  Fishburn  v. 
Londershausen  (Ore.),  15-975. 

Where  it  appears  from  such  complaint  that 
the  judgment  was  entered  upon  service  by 
publication  and  not  upon  proceedings  accord- 
ing to  the  course  of  the  common  law,  the  fail- 
ure to  allege  that  a  copy  of  the  summons 
was  immediately  after  the  publication  di- 
rected to  the  defendant  at  his  last  known 
address,  as  required  by  statute,  without  al- 
leging that  the  defendant's  residence  was 
imknswn  to  the  plaintiff  in  the  attachment 
proceeding  and  could  not  by  the  exercise  of 
reasonable  diligence  have  been  ascertained  by 
him,  renders  the  complaint  insufficient  to 
show  that  the  court  had  jurisdiction  to  enter 
the  judgment  or  to  order  the  sale.  Fishbiirn 
V.  Londershausen  (Ore.),  15-975. 

The  fact  that  it  appears  from  such  com- 
plaint that  the  defendant  was  a  nonresident 
of  the  state  is  not  an  excuse  for  the  failhre 
to  allege  the  mailing  of  such  summoiis,  wheri 
it  is  not  alleged  that  the  defendant's  resi- 
dence was  vlnknoWTi  and  that  it  cbuld  not 
have  been  ascertained  by  the  exercise  of  rea- 
sonable diligence.  Fishburn  v.  Londershausen 
(Ore.),  15-975. 

c.  Separate  counts  for  one  cause  of  action. 

Bight  to  allege  in  separate  counts.— 

Although  the  statute  provides  that  a  peti- 
tion shall  contain  "  a  statement  of  the  facts 
Constituting  the  cause  of  action  in  ordinary 
and  concise  language,  without  repetition,"  a 
cause  of  action  may  be  stated  in  more  than 
one  count  when  it  appears  that  such  pleading 
may  be  necessary  to  meet  the  possible  proofs 
which  will,  for  the  first  time,  fully  appear  at 
the  trial.  Vindicator  Consol.  Gold  Min.  Co. 
1).  Firstbrook   (Colo.),  10-1108. 

Bequirlng  separation.  —  Where  all  t'-e 
damages  sought  to  be  recovered  in  an  action 
arise  out  of  a  single  contract,  and  all  the 
acts  complained  of  are  breaches  of  that  con- 
tract,  the  petition   states   but   one  cause  of 
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action,  and  a  motion  that  plaintiff  be  re- 
quired separately  to  state  and  number  his 
causes  of  action  is  properly  denied.  Hauri- 
gan  V.  Chicago,  etc.,  R.  Co.  (Neb.),  16-450. 

d.  Duplicity. 

What  oonitltutes.  —  Duplicity  in  a  dec- 
laration consists  of  the  joinder,  in  one  and 
the  same  count,  of  different  grounds  of  ac- 
tion of  different  natures  or  of  the  same  na- 
ture, to  enforce  a  single  right  of  recovery. 
Henry  v.  Heldmaier  (111.),  9-150. 

The  petition  in  the  ease  at  bar  held  not 
open  to  attack  by  demurrer  upon  the  grounds 
that  it  is  multifarious,  and  that  there  is  a 
misjoinder  of  parties.  Andrews  Co.  v.  Na- 
tional Bank  (Ga.),  12-616. 

Requiring  plaintiff  to  elect.  —  Where 
causes  of  action  for  physical  suffering  and 
for  death  are  improperly  joined,  but  each  is 
sufSciently  pleaded,  the  proper  practice  is 
to  require  the  plaintiff  to  elect  which  cause 
he  will  pursue,  and  it  is  erroneous  to  permit 
the  defendant  to  select  the  cause  to  be  stricken 
out.    Sutton  V.  Wood    (Ky.),  8-894. 

e.  Reference  to  exhibit. 

Supplying  omissions  by  reference.  — 

In  the  absence  of  statutoi-y  authority,  the 
omission  of  essential  averments  from  a  com- 
plaint cannot  be  supplied  by  reference  to  an 
exhibit  attached  to  and  made  a  part  of  the 
complaint.  Chesney  v.  Chesney  (Utah),  14- 
835. 

f.  Curing  defects  in  complaint. 

Where  only  part  of  count  objection- 
able. —  Where  the  averments  of  a  part  of  a 
count  in  a  complaint  are  defective  but  can  be 
stricken  out  and  still  leave  a  good  cause  of 
action,  the  proper  way  to  meet  the  defect  is 
by  a  motion  to  strike,  objection  to  the  evi- 
dence, or  by  requests  for  instructions  to  the 
jury.  Woodstock  Iron  Works  v.  Stockdale 
(Ala.),  5-578. 

g.  Prayer  for  relief. 

Asking  more  relief  than  entitled  to. 

—  A  petition  which  otherwise  states  a  cause 
of  action  is  not  subject  to  a  demurrer  for  the 
reason  that  it  seeks  to  recover  more  or  other 
relief  than  that  to  which  plaintiff  is  entitled. 
Updegraff  ■».  Lucas  (Kan.),  13-860. 

Asking  impossible  relief.  —  Inasmuch 
as  pleadings  relate  to  the  cause  of  action, 
either  to  support  or  defeat  it,  and  have  noth- 
ing to  do  with  the  enforcement  of  the  judg- 
ment after  it  is  obtained,  a  plea  that  a  judg- 
ment sought  to  be  recovered  should,  when  re 
covered,  be  adjudged  as  exempt  from  execu 
tion,  has  no  place  in  the  office  of  pleading. 
Caldwell  v.  Ryan   (Mo.),  14-314. 

h.  Manner  of  raising  question  of  sufficiency. 

By  motion  to  dismiss  at  trial.  —  The 

defendant   in   an   action   is   not   required   to 
present  by  demurrer  or  answer  the  question 
whether  the  complaint  states  facts  sufficient 
Vols.  1-20  —  Ann.  Cas.  Digest,  —  81, 


to  constitute  a  cause  of  action,  but  may  raise 
the  question  by  a  motion  to  dismiss  made  at 
the  trial.  Kelly  v.  Security  Mut.  Life  Ins. 
Co.  (N.  Y.),  9-661. 

4.  Answeb  and  Cboss-biix. 

a.  Answer. 

(1)   General  denial. 
What  available  under  general  denial. 

—  Under  a  plea  of  the  general  issue,  a  de- 
fendant may  interpose  an  objection  of  non- 
joinder of  parties  plaintiffs.  Lasher  v.  Col- 
ton   (111.),  8-367. 

Under  a  general  denial  in  a  replevin  action 
the  defendant  may  defeat  a  recovery  by  the 
plaintiff  by  showing  that  it  is  a  foreign  cor- 
poration without  authority  to  carry  on  busi- 
ness in  the  state,  and  is  not  entitled  to  main- 
tain that  or  any  other  action  in  the  courts  of 
the  state.  Colean  Mfg.  Co.  v.  Johnson 
(Kan.),  20-296. 

(2)   New  matter. 

Pleading  facts  constituting  total  de- 
fense as  partial  defense.  —  Where  a  para- 
graph of  answer  alleges  facts  sufficient  to 
constitute  a  defense  to  the  action,  it  is  not 
insufficient  because  purporting  to  be  only  a 
partial  answer.  Board  of  Com'rs  v.  Davis 
(Ind.),  1-282. 

Pleading  contract.  —  An  answer  exhibit- 
ing a  contract  relied  upon  as  a  defense  is  in- 
sufficient if  it  does  not  set  out  the  tenor  of 
the  contract,  or  allege  its  effect  upon  the 
plaintiff's  right  to  relief.  Western  Union 
Tel.  Co.  V.  State  ex  rel.  Hammond  Elevator 
Co.   (Ind.),  6-880. 

(3)   Denial  on  information  and  belief. 

Matters  of  record.  —  An  unexplained 
denial  on  information  and  belief,  of  a  matter 
of  record,  is  insufficient  where  the  means  of 
information  concerning  the  matter  denied 
are  within  the  control  of  the  pleader,  or  are 
readily  accessible.  Dahlstrom  v.  Gemunder 
(N.  Y.),  19-771. 

Result  of  former  action  to  irhioh  de- 
fendant was  party.  —  A  denial  of  knowl- 
edge or  information  sufficient  to  form  a  be- 
lief as  to  the  result  of  another  action  termi- 
nated two  years  previously,  to  which  the 
pleader  was  a  party,  is  insufficient  without 
some  explanation  of  the  denial.  Dahlstrom 
V.  Gemunder  (N.  Y.),  19-771. 

(4)  Admissions. 

Necessity  of  proving  admitted  facts. 

—  Facts  admitted  by  the  answer  need  not  be 
proved.     Patrick  v.  Kirkland  (Fla.),  12-540. 

Allegations  admitted  by  failure  to 
deny.  —  An  allegation  that  a  party  is  the 
owner  of  real  property  "  under  a  valid  and 
legal  deed  of  conveyance  duly  executed "  de- 
scribes no  written  instrument  whose  execu- 
tion is  admitted  unless  denied  under  oath. 
CKeefe-B.  Behrens  (Kan.),  9-867. 

The  failure  of  a  party  to  an  actiofl  tti  deny 
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under  oath  the  execution  of  an  administra- 
tor's deed,  set  Up  and  relied  upon  ty  the  op- 
posing party,  does  not  admit  the  validity  of 
the  proceedings  upon  which  it  is  based. 
O'Keefe  v.  Behrens  (Kan.),  9-867. 

( 5 )   Confession  and  avoidance. 

Setting  np  matters  available  under 
general  issne.  —  The  fact  that  a  special 
plea  of  confession  and  avoidance  sets  Up  de- 
fenses which  would  be  admissible  in  evidence 
under  the  general  issue  does  not  make  the 
plea  bad.  Baltimore  Belt  E.  Co.  D.  Sattler 
(Md.),  3-660. 

(6)  Election  of   defenses. 

Il«qniring  election  of  consistent  de- 
fenses. -•  Iti  an  action  to  enjoin  tht  collec- 
tion of  taxes  on  cattle  on  the  ground  of  pay- 
ment in  another  county,  the  answer  eonsid- 
eied  and  held  that  it  was  error  to  require 
the  defendant  to  elect  upon  which  defense  he 
would  rely,  the  defenses  not  being  incon- 
sistent.    Horton  v.  Driskell  (Wyo.),  3-561. 

(7)  Striking  out  defense. 

When  defendant  not  prejudiced.  —  A 

defendant  is  not  prejudiced  by  the  rejection 
of  his  specification  of  defense  where  the  court 
allows  evidence  of  the  allegations  therein 
contained  to  be  introduced  under  the  general 
issue.  Worrell,  etc.,  v.  Kinnear  Mfg.  Co. 
(Va.),  2-997. 

Presumptions  in  determining  preju- 
dice. —  In  an  action  to  enjoin  the  collection 
of  taxes  on  cattle  on  the  ground  of  payment 
in  another  county,  where  the  defendant's  an- 
swer contains  several  defenses,  it  will  not  be 
presumed  in  determining  whether  the  defend- 
ant was  prejudiced  in  being  required  to  strike 
out  one  defense  that  he  had  no  evidence  to 
support  it.  Horton  v.  Driskell  (Wyo.),  3- 
561. 

(8)  Supplemental  answer. 

Right  to  Require.  —  Under  the  Virginia 
statute,  where  a  defendant's  statement  of  his 
grounds  of  defense  is  insufficient,  tbe  trial 
court,  upon  objection  by  the  plaintiff,  should 
require  a  further  and  sufficient  statement  to 
be  filed,  and  if  such  statement  is  not  fur- 
nished should  exclude  evidence  of  any  matter 
not  described  in  the  giounds  of  defense  so 
plainly  as  to  give  the  plaintiff  iiotice  of  its 
character.  Chestnut  v.  Chestnut  (Va.),  7- 
802. 

(9)   Abandonment  of  answer. 

By  subsequent  demurrer.  —  If  a  party 
answers  and  afterwards  demurs,  he  is  deemed 
to  have  withdrawn  or  abandoned  his  answer. 
State  17.  Bright  (Mo.),  20-955. 

b.  Cross-bill. 

By  nitre  nominal  party.  —  A  decree 
sustaining  a  demurrer  to  and  dismissing  a 
etOSs-blll  is  proper,  where  no  necessity  for 
the  cross-bill  Is  sho\Vn  and  the  cross-com- 
plainant is  n  mure  nominal  party  to  the  Orig- 


inal bill,  against  whom  no  relief  is  prayed 
and  who  will  obtain  all  that  he  is  in  equity 
entitled  to  if  the  prayer  of  the  original  bill 
is  granted.  Dunbar  v.  American  Tel.,  ete., 
Co.   (111.),  8-57. 

5.  Demdbbeb. 
a.  In  general. 

Form  of  demurrer.  —  Under  the  Mon- 
tana statute  a  demurrer  must  specify  an  ob- 
jection to  the  complaint,  or  one  ot  more  of 
the  separate  causes  of  action  stated  therein, 
as  a  whole.  A  demurrer  merely  making 
special  objections  to  the  particular  lines  or 
paragraphs  containing  allegations  deemed  to 
be  immaterial  or  unwarranted,  is  insufficient. 
Plymouth  Gold  Mining  Co.  V.  United  States 
Fidelity,  etc.,  Co.  (Mont.),  10-951. 

Demurrer  to  pleading  tiOntftlillMg'  one 
good  count.  —  A  demurrer  to  a  Whofe  dee-' 
laration  must  be  Overruled  if  there  is  one 
good  count.  Alvey  V.  Hartwig  (Md.),  14- 
250. 

Challenging  single  feature  of  decla- 
ration. —  A  so-called  demurrer  which  does 
not  challenge  the  plaintiff's  right  to  an  in- 
terest in  the  land  sought  to  be  recovered,  but 
goes  to  his  right  to  recover  a  particular  in- 
terest therein,  and  is,  in  effect,  a  motion  to 
strike  certain  objectionable  clauses  from  the 
petition,  should  be  treated  as  such  a  motion, 
and  is  improperly  overruled.  Frazer  v.  An- 
drews (Iowa),  13-556. 

A  demurrer  is  not  the  proper  method  of 
treating  a  single  feature  of  a  declaration. 
A  motion  to  reform  or  to  strike,  or  objections 
to  testimony  In' support  of  the  Objedtionable 
feature,  or  a  charge  by  the  court  to  the  jury 
in  regard  thereto,  affords  the  approJHttt* 
remedy.  Hall  v.  O'Neil  Turpfeitine  OO. 
(Fla.),  16-738. 

b.  Demurrer  for  misjoinder. 

Where  a  petition  contains  two  or  mote 
causes  of  action  which  cannot  be  properly 
united  in  the  same  action,  the  fact  that  they 
are  blended  and  commingled  in  one  statement 
instead  of  being  set  forth  in  separate  counts 
will  not  deprive  the  defendant  of  the  right  to 
demur  for  misjoinder.  Benson  v.  Battey 
(Kan.),  3-283. 

When  the  allegations  of  a  complaint  are 
appropriate  to  more  than  one  cause  of  i^tion, 
the  remedy  is  not  by  demurrer,  but  by  riiotion 
to  compel  the  plaintiff  to  elect  as  to  the  fiause 
of  action  upon  which  he  will  proceed  to  trial. 
Welborn  v.  Dixon  (S.  Car.),  3-407. 

c.  Demurrer  on  grounds  dehors  record. 

Insufficiency.  —  A  detnurrer  which  sits 
up  a  ground  dehors  the  record,  or  a  ground 
which  to  be  sustained  requires  reference  to 
facts  not  appearing  upon  the  face  of  the 
pleading  thus  attacked*  is  said  to  be  a 
"  speaking  demurrer  "  and  is  bad.  Jeffries  v. 
Fraternal  Bankers'  Reserve  Soc;  (lowa)j  14- 
346. 
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d.  Demurrer  after  answer. 

Interposing  in  District  Court  after 
trial  in  County  Court.  -!■  Where  the  de- 
fendant has  answered  and  has  gone  to  trial 
in  the  County  Court,  and,  after  the  cause  is 
ready  for  trial  in  the  District  Court,  inter- 
poses a  general  demurrer  to  the  complaint, 
the  demurrer  should  be  overruled  unless  the 
complaint  fails  substantially  to  state  the 
facts  that  make  up  the  plaintiff's  cause  of 
action.     Davie  r.  Lloyd    (Colo.),  12-75. 

In  nature  of  objection  to  introduc- 
tion of  evidence.  —  A  general  demurrer  in 
the  form  of  an  objection  to  the  introduction 
of  any  evidence  becavise  the  facts  alleged  in 
the  complaint  do  not  constitute  a  cause  of 
action  may  be  interposed  after  the  jury  is 
impaneled.  Carpenter  (■.  Sibley  (Cal. ),  15- 
484. 

e.  Effect  of  demurrer. 

Admission   of   facts    well   pleaded.   — 

When  a  petition  is  attacked  by  a  general 
demurrer,  all  the  facts  well  pleaded  and  all 
inferences  Jf  fact  fairly  and  reasonably  to  be 
drawn  from  the  facts  pleaded  must  be  taken 
aa  true.  American  Brewing  Co.  v.  St.  Louis 
(Mo.),  2-821. 

A  demurrer  by  the  plaintiff  to  an  affirma- 
tive answer  interposed  by  the  defendatit  ad- 
mits the  facts  alleged  in  such  answer.  Men- 
denhall  r.  Davis   (Wash.),  17-179. 

A  demuirer  admits  only  such  facts  as  are 
sufficiently  pleaded.  Caywood  v.  Supreme 
Lodge  (Ind.),  17-503. 

Admission  of  facts  merely  recited 
and  not  well  pleaded.  —  Facts  merely  re- 
cited are  not  well  pleaded  and  Will  not  be 
considered  in  determiniilg  the  sufficiency  of 
the  pleading  or  demurrer.  Chicago,  etc.,  E. 
Co.  V.  Barker   (Ind.),  14-375. 

Admission  of  allegation  of  fraud  in 
general  terms.  —  While  a  demurrer  to  the 
whole  bill  operates  as  an  admission  that  all 
the  allegations  in  the  bill  which  are  well 
pleaded  are  true,  an  allegation  of  fraud  in 
general  terms,  without  stating  the  facts  con- 
stituting it,  is  insufficient,  and  a  demurrer  to 
the  bill  is  not  a  confession  of  the  fraud. 
McClinton  v.  Chapin  (Fla.),  14-365. 

Admission  of  facts  unnecessarily 
pleaded  and  contrary  to  judicial  no- 
tice. —  Those  allegations  of  a  pleading  which 
are  not  necessary,  and  which  are  contrary  to 
the  facts  of  which  jildicial  notice  is  taken, 
are  not  admitted  by  a  demurrer,  but  are  to 
be  treated  as  a  nullity.  French  v.  Senate 
(Cal.),  2-756. 

f.  Effect  of  overruling  demurrer. 

As  precluding  finding  of  no  cause  of 
action  after  evidence  taken.  —  The  over- 
ruling of  a  demiirrer  does  not  prevent  a  find- 
ing, a.fter  the  evidence  has  been  taken,  that 
there  is  no  cause  of  action.  Sporer  v.  Mc- 
Dermott   (Neb.),  5-396. 

g.  Effect  of  sustaining  demurrer. 

Insufficient  demurrer  to  liad  plead- 
ing imposalble  of  amendment.  —  In  Ala- 


bama a  general  demurrer  cannot  be  consid- 
ered, but  it  is  harmless  error  to  sustain  such 
a  demurrer  where  it  plainly  appears  that  the 
pleading  demurred  to  cannot  be  amended  so 
as  to  make  it  good.  De  Leon  v.  Walters 
(Ala.),  19-914. 

h.  Abandonment  of  demurrer. 

By  subsequent  ansvrer.  —  If  a  party  de- 
murs and  afterwards  answers,  he  is  deemed 
to  have  withdrawn  or  abandoned  his  de- 
murrer.    State  V.  Bright  (Mo.),  20-955. 

6.  Pleas  in  Abatement  or  in  Bab. 

In  general.  —  Matter  which  is  available 
by  plea  in  abatement  cannot  be  made  avail- 
able by  plea  in  bar.  Clayton  r.  Dinwoodej' 
(Utah),  14-926. 

Premature  institution  of  suit  as 
ground  for  plea  in  abatement  or  bar. — 
The  premature  institution  of  a  suit  may  be 
ground  for  a  plea  in  abatement,  which,  if 
interposed,  has  the  effect  of  defeating  or  sus- 
pending the  suit  for  the  time  being;  but  it  is 
not  ground  for  a  plea  in  bar,  and  cannot  have 
the  effect  of  altogether  defeating  the  action. 
Clayton  v.  Dinwoodey    (Utah),   14-926. 

Time  for  filing  plea  in  abatement.  — 
A  defendant  having  a  right  to  file  a  plea  in 
abatement  must  avail  himself  of  it  at  the 
first  opportunity  and  before  or  at  the  time 
of  pleading  to  the  merits,  and  if  he  does  not 
do  so  he  waives  such  right.  Clayton  v.  Din- 
woodey  (Utah),   14-926. 

It  is  not  erroneous  to  strike  from  the  flies 
a  plea  of  nonjoinder  of  parties  plaintiffs 
which  was  filed  by  the  defendant  after  the 
filing  of  a  plea  of  the  general  issue.  Lasher 
I'.  Colton  (111.),  8-367. 

Sufficiency  of  plea  in  abatement.  — 
There  is  no  error  in  sustaining  a  demurrer 
to  a  plea  in  abatement  which,  instead  of 
making  certain  and  distinct  allegations  of 
fact,  consists  of  conclusions  of  law.  Thomp- 
son V.  United  States    (D.  C),  12-1004. 

Disposition  of  issue  of  fact  raised  by 
plea.  —  Where  a  plea  to  the  jurisdiction 
raises  an  issue  of  fact,  the  issue  is  an  inde- 
pendent one  and  cannot  be  submitted  to  the 
jury  for  determination  in  connection  with 
other  issues  by  a  general  verdict,  as  the  plea 
is  merely  in  abatement,  and  does  not  go  to 
the  merits.  Kirven  i-.  Virginia-Cjarolina 
Chemical  Co.  (U.  S.),  7-219. 

7.  Bill  of  PAKticuLABS. 

Time  for  serving.  —  The  provisions  of 
section  4209  [Idaho],  Revised  Codes,  requir- 
ing the  adverse  party  to  serve  an  itemized 
statement  of  the  account  sued  on,  within  ten 
days  after  demand  therefor,  are  not  manda- 
tory but  are  directory,  and  vest  a  disci'etion 
in  thfe  trial  court  as  to  whether'  or  not  it 
should  inflict  the  extreme  penalty,  excluding 
evidence  6f  such  an  account,  where  thfe  party 
has  failed  to  serve  the  statement  within  thfe 
time  required,  Millef  v.  Mullan  (Idaho). 
19-1107. 
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8.  Replt. 

Form  of  denial  of  ncvr  matter.  —  A 

general  denial  of  each  and  every  allegation 
of  the  answer  except  such  facts  as  are  set 
forth  in  the  complaint  and  are  admitted  by 
th('  answer  is  a  proper  form  of  denial,  if  the 
matters  so  accepted  are  sufficiently  definite 
and  certain  to  make  the  issue  plain;  and  if 
the  pleading  as  a  whole  leaves  it  doubtful  or 
ambiguous  as  to  what  is  denied,  the  remedy 
is  by  motion  to  make  definite  or  to  strike 
out.  Seffert  v.  Northern  Pacific  R.  Co. 
(Oregon),  13-883. 

What  facts  deemed  to  be  denied.  — 
There  is  no  error  in  instructing  the  jury  that 
affirmative  matter  in  the  defendant's  answer 
is  not  denied  by  the  reply  where  the  com- 
plaint makes  the  same  allegation  as  that  set 
up  by  the  answer.  Charlton  i;.  Kelly  (U. 
S.),  13-518. 

Manner  of  testing  sufficiency  of  re- 
ply. —  Where  a  case  has  been  tried  in  a 
Justice's  Court,  and  when  the  issues  are  made 
up  for  the  Circuit  Court  it  is  stipulated  that 
the  plaintiff's  reply  shall  be  "  considered  as 
the  reply  to  the  answer  to  the  amended  com- 
plaint," such  reply,  if  defective,  is  not  a 
nullity  and  must  be  questioned  by  motion  or 
demurrer  before  trial.  Seffert  v.  Northern 
Pacific  R.  Co.   (Oregon),  13-883. 

9.  Amendment  of  Pleadings. 
a.  In  general. 

Relation  back  to  commencement  of 
suit.  —  An  amendment  to  a  complaint  which 
is  not  a,  departure  from  the  original  pleading 
relates  back  to  the  commencement  of  the 
suit.  Birmingham  R.,  etc.,  Co.  i;.  Jung 
(Ala.),  18-557. 

When  power  to  permit  amendment 
exists.  —  Under  the  code,  the  power  of  the 
court  to  permit  the  amendment  of  a  com- 
plaint exists  in  all  cases  except  where  there 
is  a  failure  to  state  a  cause  of  action.  Kit- 
chen V.  Southern  Ry.  (S.  Car.),  1-747. 

Striking  ont  amendment  as  irrele- 
vant and  frivolous.  —  The  question  being 
whether  certain  portions  of  an  amended  an- 
swer should  have  been  stricken  out  as  irrele- 
vant, frivolous,  and  not  defensive,  it  was 
held  that  the  court  was  justified  in  striking 
out  the  amendment,  for  the  reason  that  the 
facts  pleaded  were  irrelevant,  and  not  de- 
fensive, and  not  a  compliance  with  the  pre- 
vious order  of  the  court  requiring  names  and 
places  to  be  stated.  Lydiard  v.  Daily  News 
Co.  (Minn.),  19-985. 

b.  Allowance  of  amendment. 

Discretion  of  court.  —  It  is  within  the 
discretion  of  the  trial  court  to  refuse  to  per- 
mit an  answer  to  be  amended,  where  leave  is 
not  asked  until  after  the  defendant  has  closed 
his  evidence.  Kettering  r.  Eastlack  (Iowa), 
8-357. 

Under  section  144  of  the  Nebraska  code, 
providing  that  the  court  may,  in  furtherance 
of  justice,   and  on  such  terms  as   may  be 


proper,  permit  the  amendment  of  any  plead- 
ing by  inserting  other  allegations  material  to 
the  case,  the  whole  matter  of  amendment  is 
within  the  discretion  of  the  trial  court,  and 
its  action  will  be  reviewed  only  where  an 
abuse  of  discretion  is  apparent.  Bliss  v. 
Beck  (Neb.),  16-366. 

The  allowance  of  an  amendment  on  trial  to 
obviate  an  objection  to  evidence  will  not  be 
disturbed  on  appeal,  unless  it  appears  that 
the  court  abused  its  discretion  and  that  the 
party  complaining  was  prejudiced  thereby. 
Benson  v.  Oregon  Short  Line  R.  Co.  (Utah), 
19-803. 

The  action  of  the  trial  court  in  permitting 
an  amendment  of  the  petition,  by  the  inser- 
tion of  a  new  allegation  therein,  at  the  close 
of  the  trial,  and  refusing  defendant's  request 
for  a  continuance,  is  no  showing  on  the  part 
of  the  defendant  that  he  was  surprised  by  the 
new  allegation  inserted  in  the  petition  or  that 
he  was  not  as  well  prepared  to  meet  the  same 
at  that  time  as  he  could  hope  to  be  at  any 
future  time.     Bliss  v.  Beck  (Neb.),  16-366. 

Where  the  issues  in  an  action  have  been 
made  up  for  a  year  or  more,  and  the  defend- 
ant has  died  and  the  conduct  of  the  defense 
is  in  the  hands  of  his  administrator,  it  is  no 
abuse  of  judicial  discretion  to  refuse  permis- 
sion to  amend.  Marks  v.  Hardy  (Ky.),  4- 
814. 

The  granting  of  leave  to  amend  a  petition 
by  setting  up  a  new  and  distinct  issue  is, 
after  the  introduction  of  evidence  in  the  case, 
addressed  to  the  discretion  of  the  trial  court, 
and  the  refusal  of  the  request  is  not  an  error 
requiring  the  reversal  of  a  judgment  entered 
for  defendant.  Allen  v.  North  Des  Moines 
M.  E.  Church  (Iowa),  4-257. 

c.  What  pleadings  may  be  amended. 

Flea  in  abatement.  —  A  plea  in  abate- 
ment not  made  to  the  jurisdiction  of  the 
court  over  the  person  of  the  defendant  is  not 
amendable,  and  where  an  amendment  to  sueh 
a  plea  is  erroneously  allowed  to  be  filed  the 
court  should  strike  it  from  the  files,  on  mo- 
tion, rather  than  dispose  of  it  on  demurrer, 
but  the  action  of  the  court  in  refusing  to 
treat  it  as  a  valid  plea  even  on  demurrer  will 
be  sustained.  Spencer  v.  .^tna  Indemnity 
Co.  (111.),  12-323. 

d.  What  amendments  may  be  allowed. 

Setting  up  statute  of  limitations.  — 

Refusal  of  leave  to  amend  an  answer  so  as  to 
plead  the  statute  of  limitations  will  not  be 
regarded  as  an  abuse  of  discretion  unless  the 
amendment  would  have  been  in  furtherance 
of  justice;  and  this  is  not  established  by 
showing  the  failure  of  the  defendant's  coun- 
sel, at  the  time  of  drawing  and  filing  the 
original  answer,  to  note  that  the  statute  had 
shortly  before  been  so  amended  that  the  ac- 
tion was  barred  at  that  time.  Rudd  v.  Byrnes 
(Cal.),  20-124. 

Altering  description  of  property 
sought  to  be  recovered.  —  Under  a  stat- 
ute   permitting    pleadings    to    be    amended 
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either  in  form  or  substance,  a  complaint 
wliich  apprises  the  defendant  of  what  lands 
art-  sought  to  be  recovered,  and  relates  to  the 
only  cause  of  action  that  can  exist  in  favor 
of  the  complainant,  may  be  amended  so  as 
to  give  the  true  description  of  the  property. 
Gensler  v.  Nicholas  (Mich.),  14-452. 

Striking  out  redundant  matter.  — 
Where  the  averments  of  a  declaration  do  not 
bring  the  case  within  the  provision  of  the 
Michigan  statute  relative  to  the  recovery  of 
treble  damages,  it  is  not  error  to  permit  the 
plaintiff  to  amend  her  declaration  by  strik- 
ing therefrom  all  reference  to  such  statute, 
such  amendment  being  authorized  by  another 
Michigan  statute.  Mclntyre  v.  Murphy 
(Mich.),  15-802. 

Setting  forth,  new  criterion  of  dam- 
ages. —  In  an  action  for  damages  for  the 
incorrect  transmission  of  a  telegram,  an 
amendment  to  the  petition  setting  forth  a 
new  criterion  of  damages  in  accordance  with 
a  decision  of  the  highest  court  of  the  state 
rendered  after  the  petition  was  filed,  does  not 
change  the  cause  of  action  or  justify  the 
striking  of  such  amendment  from  the  record. 
Western  Union  Tel.  Co.  e.  Corso  (Ky.),  11- 
1065. 

Changing  form  of  action.  —  A  com- 
plaint in  forcible  entry  and  detainer  may  be 
amended  so  as  to  change  the  action  to  one 
for  the  recovery  of  real  property,  where  the 
piaintiflf  is  entitled  to  maintain  either  pro- 
ceeding.    Denecke  v.  Miller  (la.),  19-949. 

Introducing  neir  canse  of  action.  — 
Under  a  statute  giving  a  trial  court  power  to 
amend  pleadings  "  when  the  amendment  does 
not  change  substantially  the  claim  or  de- 
fense" no  amendment  of  a  complaint  can  be 
allowed  after  the  commencement  of  the  ac- 
tion which  introduces  into  the  case  a  new 
cause  of  action.  Patrick  v.  Whitely  (Ark.), 
6-672. 

A  new  cause  of  action  is  set  up  by  an 
amended  statement  of  claim,  in  an  action  for 
the  death  of  the  plaintiflF's  intestate  caused 
by  the  negligent  operation  of  the  defendant's 
street  car,  where  the  original  statement  speci- 
fied the  negligence  as  running  the  car  at  an 
excessive  rate  of  speed  without  a  headlight 
and  without  sounding  the  gong,  in  conse- 
quence of  which  the  intestate  was  run  over 
while  crossing  the  street,  while  the  amended 
statement  charges  that  the  negligence  con- 
sisted in  starting  the  car  suddenly  while  the 
intestate  was  in  the  act  of  entering  it  as  a 
passenger,  whereby  he  was  thrown  to  the 
ground  and  run  over;  and  such  an  amend- 
ment cannot  be  permitted  after  the  statute 
of  limitations  has  become  a  bar.  Martin  V. 
Pittsburg  R.  Co.  (Pa.),  19-818. 

e.  When  amendment  may  be  allowed. 
(1)   On  trial. 

In  general.  .—  An  application  for  leave  to 
amend  an  answer,  made  when  the  case  is 
called  for  trial,  may  properly  be  denied 
where  it  is  not  made  to  appear  that  the  pro- 
posed amendments  are  material  and  the  rea- 


sonable necessity  thereof  is  not  shown.  Fed- 
eral Betterment  Co.  v.  Reeves  (Kan.),  15- 
796. 

Verification  of  plea.  .—  An  unverified 
plea  of  lion  est  factum  filed  at  the  appear- 
ance term  may  be  amended  at  the  trial  by  al- 
lowing the  defendant  to  swear  to  its  aver- 
ments. It  is  also  proper  at  the  trial  term 
to  allow  an  amendment  to  a  plea  to  meet  ob- 
jections which  have  been  pointed  out  by 
special  demurrer.  Patton  v.  Bank  of  La 
Fayette  (Ga.),  4-639. 

Amendment   to    conform   to   proof.   

Under  the  Indiana  statute  authorizing  a 
court  to  amend  the  pleadings  iu  an  action  at 
any  time  to  conform  to  the  facts  proved,  error 
in  an  instruction  construing  tlie  theory  of  a 
pleading  is  harmless  where  it  amounts  to 
nothing  more  than  a  direction  to  amend  to 
conform  to  the  proof.  Indianapolis  Traction, 
etc.,  Co.  V.  Lawson  (U.  S.),  6-666. 

(2)  After  trial. 

In  general.  —  When  necessary  to  a  proper 
determination  of  the  cause,  it  is  not  error  to 
permit  an  amendment  to  a  pleading  after 
trial,  and  to  reopen  the  case  for  a  trial  of  the 
issues  tendered  by  such  amendment.  Brown 
V.  Brown  (Neb.),  8-632. 

On  appeal.  —  Though  the  Supreme  Court 
of  North  Carolina  has  discretionary  power 
"  to  amend  by  making  proper  parties  in  any 
case,"  it  will  not  exercise  that  power  where 
an  objection  for  defect  of  parties  has  been 
made  and  overruled  below.  West  v.  Aberdeen, 
etc.,  R.  Co.   (N.  Car.),  6-360. 

After  decision  on  appeal.  —  In  a  proper 
case  a  plaintiff  may  be  permitted  to  amend 
his  petition  after  reversal  of  a  judgment  in 
favor  of  the  defendant,  so  as  to  include  dam- 
ages sustained  since  the  suit  was  filed.  Long 
V.  Louisville,  etc.,  R.  Co.   (Ky.),  16-673. 

Where,  in  an  action  to  recover  damages 
for  personal  injuries  resulting  fi-om  negli- 
gence, a  judgment  for  the  plaintiff  has  been 
reversed  and  a  new  trial  awarded,  the  plain- 
tiff may  obtain  leave  to  amend  his  complaint 
on  the  new  trial  so  as  to  state  more  clearly 
the  grounds  of  negligence  relied  upon  and  to 
include  a  ground  of  negligence  not  pleaded 
originally.  Denver  v.  Spencer  (Colo.),  7- 
1042. 

The  plaintiff  having  attempted  to  plead  a 
cause  of  action  under  sections  624,  626  (c. 
13,  art.  10,  §§  134,  136)  Wilson's  Rev.  & 
Ann.  St.  1903,  but  failing  to  allege,  under  the 
requirements  of  section  626,  that  he  was  the 
owner  of  lots  within  the  corporate  limits  of 
such  city,  or  within  such  addition;  he  having 
also  pleaded  in  his  petition  facts  constituting 
a  cause  of  action  under  the  common  law,  so 
as  to  entitle  him  to  an  injunction  to  abate  a 
nuisance;  the  trial  court  having  modified  the 
temporary  injunction  so  as  not  to  allow  him 
all  the  relief  prayed  for,  and  to  which  he 
would  have  been  entitled  had  he  not  defec- 
tively stated  his  cause  of  action  under  the 
purview  of  said  section  624  and  626,  and  hav- 
ing appealed  same  to  the  Supreme  Court  of 
llio  territory  of  Oklahoma,  where  it  was  af- 
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firmed.  —  before  Jnal  trial  in  the  lower  court 
it  was  within  the  discretion  of  the  trial  court 
to  permit  him  to  amend  his  original  petitipn 
so  as  to  bring  such  cause  of  action,  as  it  ap- 
pears from  t];e  pleadings  it  was  so  intended, 
within  the  purview  of  section  626,  supra. 
Kuchler  v.  Weaver  (Okla.),  18-462. 

10.  Vamance. 

Between  xrrit  and  declaration.  —  Ad- 
vantage of  a  variance  between  the  writ  and 
declaration  can  be  taken  by  plea  in  abate- 
ment only  and  after  oyer.  Snyder  v.  Phila- 
delphia Co.   (W.  Va.),  1-225. 

Between  pleading  and  exhibit.  —  Al- 
though the  general  rule  is  that  in  case  of  a 
variance  between  the  allegations  of  a  plead- 
ing and  an  exhibit  referred  to  therein,  the 
exhibit  controls  the  general  averments  of  the 
pleading  for  the  purpose  of  determining  the 
sufficiency  of  the  latter  on  demurrer,  it  does 
not  follow  that  a  plaintiff  should  be  non- 
suited because  of  such  a  variance,  where  the 
defendant  has  neither  demurred  tq  the  com- 
plaint nor  moved  for  judgment  of  the  plead- 
ings, but  has  gone  to  trial  on  the  uierits, 
without  objection.  In  such  a  case  the  ooiirt 
is  justified  in  deciding  the  case  on  the  merits, 
and,  if  necessary,  in  considering  the  plead- 
ings as  amended  to  conform  to  the  prqof. 
Clark  V.  Cross  (Wash.),  489. 

Between  pleading  and  proof.  —  Where 
the  variance  between  the  pleading  and  the 
facts  which  the  pleader  seeks  to  prove  is  so 
slight  that  it  is  obvious  that  the  opposing 
party  could  not  have  been  misled  by  it  in 
the  preparation  of  his  case  for  trial,  it  is 
the  duty  of  the  court  to  disregard  it  or 
p«rmit  an  amendment  making  the  pleadiiig 
conforrp  to  the  proof  offered.  Derham  v. 
Donphue    (U.  S.),  12-372. 

There  is  not  a  fatal  variance  between  a 
complaint  alleging  that  the  services  sued  for 
were  "  at  the  instance  and  request  of  de- 
fendant," and  proof  that  they  were  rendered 
"  with  the  knowledge  and  consent  of  defend- 
ant." Butterworth  v.  Teals  (Wash.),  18- 
854. 

In  an  action  for  damages,  held  to  be  no 
variance  between  the  allegation  and  prpof  as 
to  the  place  of  the  injury.  Ensley  Mercan- 
tile Co.  V.  Otwell   (Ala.),  4-512. 

fhe  plaintiff  in  an  action  fqr  personal  in- 
juries cannot  recover,  where  his  petition  al- 
leges that  the  injury  occurred  in  consequence 
of  a  projection  on  the  west  side  of  the  de- 
fendant's railway  while  the  plaintiff  was  in 
a  car  going  south,  and  the  evidence  shows 
that  at  the  time  of  the  injury  he  was  in  a 
car  going  north  on  the  east  track  of  the  rail- 
way. Gardner  v.  Metropolitan  St.  R.  Co. 
(Mo.),  18-1166. 

11.  Waiveb  of  Detects  and  Aideb  by  Ver- 
dict OE  Findings. 

a.  In  general. 

Application  of  statute  of  jeofails  to 
total  want  of  issue.  —  The  statute  of 
jeofails  does  not  cure  a  total  want  of  issue. 


Stony  Creek  Lumber  Co.  v.  Fields  (Va.),  \^ 

FailuTe  to  specify  objections  aq^ 
sutsequent  admission  (>f  right  of  ac- 
tion. —  The  defendsipta  having  failed  to 
particularize  Etnd  specify  the  matters  and 
facts  supposed  tp  constitute  •  etich  separate 
and  distinct  cause  Qf  action,  spthat  the  court 
might  act  intelligently  thereqn,  and  having 
adniitted  in  their  answer  the  facts  as  alleg«4 
in  the  amended  petition,  entitling  the  plain- 
tiij  to  the  relief  prayed  for,  the  action  of  the 
trial  court  in  overruling  the  motipn  to  sep- 
arate the  different  causes  of  action,  and  nqm' 
her  same,  will  not  be  disturbed.  Kuchler  v. 
Weaver    (Okla.),  18-462. 

Rule  of  state  courts  as  bidding  on 
federal  coufts.  —  The  requirejnejit:  of  the 
Eev.  St.  of  U.  S.  that .  the  procedure  in  a 
federal  court  shall  conform  to  the  prooedure 
of  the  courts  of  the  state  in  which  it  is  held, 
does  not  require  a  federal  court  to  foUoiy  a 
rule  of  practice  of  the  state  courts  which  so 
operates  that  the  error  in  a  ruling  ordering 
an  amendment  depriving  the  plaintiff  of  a 
substantial  part  of  his  cause  of  action  |s 
waived  by  the  filing  pf  an  amended  petition. 
Williamson  i'.  Liverpool,  etc.,  Ins.  Co. 
(Bng.),  5-403, 

b.  Failure  to  raise  objection  in  trial  court. 

yffaixer  of  improper  joinder  of 
causes.  —  An  objection  that  a  complaint  im- 
properly  unites  causes  of  action  for  false 
imprisonment  and  malicious  prosecution  is 
waived  if  not  raised  by  an  appropria,te  plead- 
ing in  the  trial  court.  Grimes  v.  Greenblatt 
(Colo.),  19-608. 

Waiver  of  objection  to  plaintiff's  ca- 
pacity to  sue.  —  Where  the  defendant  in 
an  action  desires  to  raise  the  question  of  the 
plaintiff's  capacity  to  sue,  he  should  do  so, 
by  plea  in  abatement  or  otherwise,  in  the 
trial  court.  It  is  too  late  to  raise  that  ques- 
tion after  the  action  has  passed  thrpugh  the 
Circuit,  Appellate,  and  Supreme  Courts,  and 
final  judgment  has  been  rendered  against  the 
defendant  in  the  Appellate  Court.  Such 
judgment  is  res  judicata  of  all  the  defenses 
which  were  or  could  have  been  interposed  by 
the  defendant,  including  the  capacity  of  the 
plaintiff  to  maintain  his  suit.  Commercial 
Loan,  etc.,  Co.  v.  Mailers   (111.),  17-224. 

c.   Filing   new   pleading. 

In  general.  —  A  plaintiff  who  duly  ex- 
cepts and  preserves  the  exception  to  an  er- 
roneous ruling  by  the  trial  court  requiring 
him  to  amend  a  petition  does  not  waive  the 
error  by  filing  an  amended  petition,  where 
the  amendment  required  is  fatal  to  a  sub- 
stantial part  of  his  cause  of  action.  Wil- 
liamson r.  Liverpool,  etc.,  Ins.  Co.  (Eng.), 
5-402. 

Where  an  exception  tp  an  order  atrilsing 
out  a  pleading  as  irregular  is  entered  upon 
the  record,  in  accprdapce  with  the  New  Jer- 
sey Practice  Act,  sectipn  110,  and  the  de- 
feated party  files  a.  new  pleading,  he  thereby 
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waives  the  error.  King  i'.  Morris  (N.  J.), 
12-1086. 

Filing  neiv  answer  after  demurrer  to 
answer  sustained.  —  Where,  after  a  de- 
murrer to  an  answer  has  been  sustained,  the 
defendant  takes  leave  to  file,  and  does  file, 
an  amended  answer,  the  ruling  upon  the 
former  cannot  be  reviewed  on  appeal,  the 
filing  of  the  amended  answer  being  a  waiver 
of  the  exception.  Papillion  Times  Printing 
Go.  B.  Sarpy  County   (Neb.),  19-304. 

Where  the  defendant  obtains  leave  to  file 
and  files  an  amended  plea,  he  waives  the 
right  to  question  the  correctness  of  the  rul- 
ing of  the  court  in  holding  the  former  plea 
insufficient.  Spencer  v.  ^tna  Indemnity  Co. 
(111.),  12-323. 

Filing  answer  after  demurrer  to  com- 
plaint overruled.  —  Where  the  complaint 
in  a  tort  action  fails  to  allege  the  place 
where  the  injury  occurred,  the  defendant,  in 
order  to  avail  himself  of  such  defect  in  the 
eomplaint,  must  rest  on  the  court's  ruling  on 
the  demurrer  and  refrain  from  pleading  such 
facts  aa  a  defense.  McClain  v.  Lewiston  In- 
terstate Fair,  etc.,  Assoc   (Idaho),  20-6O> 

d.  Aider  by  findings. 

Tn  ebseaee  of  demurrer,  —  A  complaint 
which  is  defective  merely  in  the  statement  of 
the  plaintiff's  title  to  land,  as  distinguished 
from  the  statement  of  a  defective  title,  is 
aided  by  a  finding  in  favor  of  the  plaintiff 
and  therefore  cannot,  in  the  absence  of  a  de- 
murrer, be  questioned  on  appeal,  Seery  v. 
Waterbury   (Cbnn.),  l»-73. 

PI.EASING  GUII-TY. 

Plea  of  gpilty  as  defense,  to  action  for  false 
imprisonment,     see     False     Impbison- 

MENT,  3. 


FLEDGE      AND      COIiEATXIRAI.      SE- 
CUEITY. 

1.  What    Constitutes    Valid    Pledge, 

1287. 

2.  Rights  and  Powebs  of  Pledgee,  1287. 

3.  Liabilities  of  Pledgee,  1288. 

4.  Rights  of  PLEcooBr  1288- 

5.  Sale    oe    Assignment    op    Pledged 

Pbopeety,   1288. 

See  Pawnbbokees. 

Liability  of  pledgee  of  stock  as  owner,   see 

CbBPOBATTONS,    8"  g,    (2)     (b). 

Necessfty  of  tender  of  amount  due  By  pledgor 
to  maintain  trover  against  pledgee,  see 

TBOVEB   AND    CONVEESION,   5    a. 

Power  of  factor  tffi  pledgtt  ^sods  of  principal, 
see  Factoes,  2. 

1.  What  Constitutes  Valid  Pledge. 
Co-nttnneS     possession      of     pled^ged 
goods  by  pledgor.  —  ^Tliere  a  manufactur- 
ing- company  in  order  to  facilitate  the  bor- 


rowing of  money  enters  into  an  arrangement 
with  a  warehouse  company  by  which  the  lit- 
ter issues  to  the  former  for  portions  of  its 
manufactured  goods  receipts  which  the  InanU- 
facturer  uses  as  collateral  for  loans,  the  goods 
being  left  in  possession  of  the  manufadturer 
and  stored  on  premises  ocoupiad  by  it  Al- 
though in  form  leased  by  it  for  the  wire- 
housing  company,  the  transaction  does  hot 
create  a  valid  pledge  of  the  goods  called  for 
by  the  receipts,  and  the  trustee  iri  bankruptcy 
of  the  manufacturer  is  entitled  to  hold  the 
goods  as  against  any  one  claiming  title 
under  such  receipts.  Security  Watehousing 
Co.  V.  Hand  (U.  S.),  11-789, 

Purchase  of  draft  u^th  bill  Of  lad'> 
ing  attached^  —  A  bank  Which  purchases 
a  negotiable  sight  draft  to  which  a  bill  Of 
lading  covering  a  sbipmen*  of  goods  is  at- 
tached, the  bill  being  transferred  as  seeilrity 
for  the  collection  of  the  draft,  h»s  donstrttcJ- 
tive!  poesession  of  the  goods,  afld  rfta/  Bold 
them  against  all  who  acqiuiie  )ien»  sub^- 
qment  to  such  transfer.  Third  Nat.  Bank  r. 
Hayes  (Tenn.),  14-1049. 

Pledge  of  book  accounts.  —  A  ptedgie  of 
a  book  account  which  will  be  effeetive;  as 
against  subsequent  pledgees  or  a9sigiiees>  of 
the  pledgor  cannot  be  accomplished  iBcrely 
by  the  delivery  of  a  copy  of  th^  account  with- 
out an  assignment.  American  Ex«ik,  Nat. 
Bank  v.  Federal  Nat,  Bank  (Pa,),  18-444, 

Purchase  of  stock  for  customft^r  by 
stockbroker,  —  Stoclibrokers  vfho  piirehaaft 
and  hold  stock  for  a  custonner  oeeiiJ)y  the  re- 
lation oifi  pledgees  to  him,  thottgh  thejr  ad- 
vance the  whole  of  the  purchase  price  iwstead 
of  only  a  percentage  thereof;  and  a  sale  of 
the  stock  by  the  brokers  witholit  notice  to 
the  customer  of  the  time  and  place  of  the 
sale'  constftutes  a;  ctrnversfotf,  iw  the~  a't^gflce 
ef  an  agreement  dfeptensfJig  with  such  notice 
or  specifying  the'  ma'n'ner  in  wJiieli'  the'  stock 
sliall  be'  disposed  of.  Content  v.  Ba;flne'i' 
(N.  T.)',  6-10«. 

2.  Rights  and  Powtsks  of  PitfiDGEK. 

Collection   of    dividends    on    stock   -^ 

The  pledgee  of  stosk.  certiftoates  with,  btenk 
power  of  attorney  to  transfer  has  the  right 
to  collect  the  dividends  accruing  on  the  stock 
while  he  holds  it..  Maxwell  v.  National  Bank 
(S;  Cau.),,  3-723. 

Colleation  of  prooareds  of  insurance 
jtoUcy,  -  ■  Under  the  California  civil  code 
the  pledgee  of  a  Mfe  insurance  policy  has  the 
right  to  collect  from  the-  insurance'  company 
thft  amount  of  the  policy  when  it  falls  due. 
Puckhaber  v.  Henry  (Gal.),  14-84*.. 

Poredosure  of  pledged  mortgage,  — 
A  moDtgage  on  real  estaite  which  is  assigned 
as  collateral  security  may,  uponr  breach  of 
tlW  condition  of  the  mortgage,  be  foreclosed 
by  the  jledgee  under  the  power  of-  .sale  bob- 
tained  therein,  unless  prohibited  by  the  terms 
of  the  pledge.  Union  Trust  Co.  v.  Hasseltine 
(Mass.),  Id-im. 

I£  authoriied  by  the  powen  of  the  mor.tgaige, 
such  places  may  purchase-  the'  pnopeity  to 
prevent  it  from  being,  sacrificed  a.t  the  aud- 
tion  sale;  But,  unless  expressly  authoriBed  to 
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purchase  by  the  terms  of  the  pledge,  the 
pledgee  takes  the  title  as  trustee  for  the 
pledgor,  the  property  being  subject  to  redemp- 
tion by  the  latter  upon  payment  of  the  debt. 
The  pledgee  has  consequently  no  right  to 
resell  such  property  without  regard  to  the 
pledgor's  interests.  Union  Trust  Co.  v.  Has- 
seltine  (Mass.),  16-123. 

Maintenance  of  action  to  preserve 
assets  of  corporation.  —A  pledgee  of  stock 
has  the  right  to  maintain  an  action  and  to 
invoke  the  application  of  appropriate  equit- 
able remedies  to  preserve  the  assets  of  the 
corporation  and  to  prevent  such  assets  from 
passing  out  of  the  hands  of  the  corporation 
imder  the  terms  of  a  sale  which  is  the  result 
of  a  "  combination  and  confederation  "  to  de- 
stroy the  value  of  the  stock  of  the  corpora- 
tion, and  is  a  fraud  on  the  rights  of  the 
pledgee.  Andrews  Co.  v.  National  Bank 
(Ga.),  12-616. 

Effect  of  bar  of  statute  of  limita- 
tions against  debt  secured.  —  Where  an 
insurance  policy  is  transferred  as  a  security 
for  debt,  the  fact  that  a  remedy  on  the  latter 
is  barred  does  not  destroy  the  debt  itself, 
or  prevent  the  holder  of  the  collateral  from 
enforcing  her  rights  thereunder.  Conway  ti. 
Caswell  (Ga.),  2-269. 

Where  a  policy  of  insurance  is  transferred 
as  a  security  for  debt,  the  fact  that  a  per- 
sonal judgment  against  the  debtor  has  become 
barred  does  not  render  dormant  that  part  of 
the  decree  declaring  that  the  creditor  holds 
a  valid  legal  title  to  the  property  to  the 
extent  specified.  Conway  v.  Caswell  (Ga.), 
2-269. 

3.  LiABiiJTiES  OF  Pledgee. 

Depreciation   in   value    of   pledge.   — 

The  pledgee  of  stock  pledged  as  collateral 
security  for  the  payment  of  a  note  is  not 
liable  for  depreciation  in  its  value  resulting 
from  his  failure  to  sell  it  at  the  maturity  of 
the  note,  where  sale  at  maturity  was  neither 
required  by  the  contract  nor  requested  by 
the  maker  of  the  note.  Lake  v.  Little  Rock 
Trust  Co.  (Ark.),  7-394. 

Wrongful  sale  of  pledge.  —  Evidence 
reviewed  in  an  action  brought  by  the  maker 
of  a  promissory  note  against  the  holder 
thereof  to  recover  damages  as  for  a  conversion 
for  the  wrongful  sale  of  bonds  pledged  aa 
collateral  security  for  the  payment  of  the" 
note,  and  held  to  show  that  the  plaintiff  is 
not  entitled  to  recover.  Farmers  National 
Bank  v.  Venner  (Mass.),  7-690. 

Sale  of  pledge  after  tender  of  debt. 
—  A  creditor  who,  holding  collateral  security, 
refuses  to  accept  the  amount  due  him,  duly 
tendered  by  the  debtor,  and  proceeds  to  col- 
lect or  realize  on  the  security,  is  liable  for 
the  damage  thereby  caused  the  debtor.  Des- 
grosellers  v.  Anderson  (Can.),  18-718. 

4.  Bights  of  Fledgob. 

Reoovery  of  pledge  vbere  debt 
barred  by  limitation.  —  Although  under 
the  California  civil  code  providing  that  the 
lien  of  a  pledge  is  extinguished  by  the  lapse 


of  time  within  which  an  action  can  be 
brought  upon  the  principal  obligation,  the 
pledgee  cannot,  after  the  debt  is  barred  by 
the  statute  of  limitations,  take  affirmative 
action  to  enforce  his  lien,  the  pledgor  will  not 
be  aided  in  the  recovery  of  the  possession  of 
his  property  from  the  pledgee  without  paying 
his  debt.    Puckhaber  v.  Henry  (Cal.),  14-844. 

5.  Sale  or  Assignment  of  Pledged  Pkop- 

EBTT. 

Validity  of  private  sale The  private 

sale  of  a  bond  pledged  as  security  for  a  prom- 
issory note  held  to  be  invalid.  Toronto  Gen. 
Trusts  Corp.  v.  Cent.  Ontario  R.  Co.  (Ont.)! 
4^1163.  ' 

Purchase  by  pledgee  at  sale.  —  A 
sale  of  collateral  pledged  as  security  for  the 
payment  of  a  promissory  note  is  not  invali- 
dated by  the  fact  that  the  pledgee  purchases 
at  the  sale,  where  the  note  expressly  provides 
that  he  may  so  purchase.  Farmers  National 
Bank  v.  Venner   (Mass.),  7-690. 

Inadequacy  of  price  as  InvalidatinB 
sale.  —  Mere  inadequacy  of  price  is  not  of 
itself  sufficient  for  setting  aside  a  sale  of 
collateral  pledged  as  security  for  the  payment 
of  a  promissory  note.  Farmers  National 
Bank  v.  Venner  (Mass.),  7-690i 

Sale  ivithaut  proper  notice.  —  Where 
stockbrokers  hold  as  pledgees  stock  purchased 
by  them  for  a  customer,  a  notice  to  the  cus- 
tomer that  the  stock  will  be  sold  in  certain 
contingencies,  which  notice  is  indefinite  as  to 
time  and  does  not  specify  the  place  of  the 
sale,  is  insufficient;  and  a  sale  of  the  stock 
"  on  the  curb  "  pursuant  to  such  notice  con- 
stitutes a  conversion.  Content  v.  Banner 
(N.  Y.).  6-106. 

Liability  of  assignee  for  dividends 
collected  by  pledgee  after  assignment. 
---Where  the  pledgee  of  a  stock  certificate 
with  blank  power  of  attorney  to  transfer  as- 
signs the  same  as  security  to  one  with  notice 
of  the  pledge,  the  assignee  is  not  liable  to 
the  pledgor  for  dividends  collected  by  the 
pledgee  after  the  assignment.  Maxwell  1>. 
National  Bank  (S.  Car.),  3-723. 


PLOVER. 

See  Game  and  Game  Laws. 

PLUMBERS. 

Licensing  plumbers,   see  Licenses,  5;   Mu- 
nicipal   COBPORATIONS,     5    f     (2). 

POISONS. 

Homicide  perpetrated  by  means  of  poison,  see 

Homicide,  3  c. 
Liability  for   negligent   sale   of  poisons,  see 

Drugs  and  Druggists. 
Poisoning  animals  as  a  crime,  see  Animals, 

3  c. 


POLES —  POOR  AND  POOR  LAWS. 
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POLES. 

See  Texeqbaphs  a>'d  Telephones,  10. 
Erection    of    poles    in    street    as    additional 
burden,  see  Eminent  Domain,  6. 


POLICEMEN. 

Admissibility  of  confessions  to  police  oflBcera, 
see  Criminal  Law,  6  n  (11)   (b)    (bb). 

Liability  of  municipality  for  torts  of  police- 
men, see  Municipal  Corporations,  9  c. 


POLICE  POWER. 

See  Constitutional  Law,  5. 

Abdication  of  police  power  by  contract,  see 

Municipal  Corporations,  7  b. 
Exercise   of  police   power  by   municipalities, 

see  Municipal  Corporations,  4. 
Laws   for   prevention  of  cruelty  to  animals, 

see  Animals,  5. 
Penalty  for  conducting  business  by  insolvent 

bank,  see  Banks  and  Banking,  7. 
Power  of  states  to  regulate  state  commerce, 

see  Interstate  Commerce,  2  b  (1). 
Regulation   of   automobiles,    see    Motor  Ve- 
hicles, 1  b. 
Regulation  of  keeping  and  selling  of  articles 

of  food,  see  Food. 
Validity  of  license  laws,  see  Hawkebs  and 

Peddlers,  3. 


POLICE  REGULATIONS. 

Liability  of  carrier  for  goods  seized  under 
police  regulations,  see  Carriers,  4  b  ( 1 ) . 

Operation  on  street  railways,  see  Street 
Eailwats,  6. 


POLICE   SURVEILLANCE. 

Cruel  and  unusual  punishment,  see  Criminal 

Law,  7  o  (1). 
Injunction  against,  see  Injunctions,  2  a. 


POLICY. 

Insurance  policies,  see  Insurance. 

POLITICAL   BIAS. 

Disqualification  of  judge,  see  Judges,  4  c. 

POLITICAL    CONDUCT. 

Charging  participation  in  foreign  revolution 
as  libel,  see  Libel  and  Slander,  2  a. 

POLITICAL  PARTIES, 

See  Electio-ns,  1  c. 


POLITICAL   RIGHTS. 

Protection  in  equity,  see  Equity,  2  f. 

POLL  BOOKS. 

Eight  to  inspect,  see  Records,  7. 

POLLING  PLACES. 

See  Elections. 

POLLS. 

See  Elections. 


POLL  TAXES. 


See  Taxation. 


POLLUTION. 

Of  water,  see  Waters  and  Watebcoubses, 
3  b  (5). 

PONDS. 

See  Waters  and  Watercourses. 
Use  of  water  of  ponds  for  irrigation,  see  iBBl- 
oation. 

POOL. 

See  Gaming  and  Gaming  Houses. 


POOL  ROOMS. 

Power  of  municipality  to  prohibit  pool  rooms, 
see  Municipal  Coepoeations,  4  d  (3). 


POOLS. 

Labor  combinations  as  pools  and  trusts,  see 
Labob  Combinations,  1  a. 


POOR  AND  POOR  LAWS. 

_  Wlio  are  poor  persons.  —  It  is  a  ques- 
tion for  the  jury  whether  a  family  of  three, 
having  a  little  property  and  some  credit,  but 
all  ill  with  typhoid  fever,  are  poor  persons 
within  a  statute  providing  that  every  towii 
shall  "  relieve  all  poor  and  indigent  persons." 
Coffeen  v.  Preble  (Wis.),  20-753. 

Loss  of  settlement  rights  by  panper. 
—  The  settlement  rights  of  a  pauper  are  not 
affected  by  his  absence  in  another  town  while 
undergoing  a  term  of  imprisonment.  Whately 
V.  Hatfield  (Mass.),  13-690. 

A  pauper  who  has  acquired  settlement  in 
a_  parish  does  not  lose  his  settlement  upon  a 
division  of  the  parish  into  more  than  one 
parish.  West  Ham  Union  v.  Edmonton.  Union 
(Eng.),  10-29. 
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Reooverjr  for  maintenance  of  panper. 

—  No  right  of  recovery  exists  in  a  municipal- 
ity for  the  maintenance  of  an  inmate  of  an 
almshouse  where  no  exceptional  expenses  have 
been  incurred,  no  accounts  kept  with  the  in- 
mate, and  the  latter  has  rendered  services 
equal  in  value  to  the  cost  of  the  support. 
Taunton  v.  Talbot  (Mass.),  1-34. 

Liability  for  services  of  pauper.  — 
Xo  cause  of  action  lies  against  a  city  main- 
taining an  almshouse  for  services  rendered 
by  an  inmate.  Taunton  v.  Talbot  (Mass.), 
1-34. 

Liability  of  officers  of  almshouse  for 
injuries  to  paup^.  —  Liability  of  guar- 
dians of  poor  for  iniury  to  a  pauper  inmate 
of  the  workhouse  resulting  from  the  negli- 
gence of  fellow  workers.  Tozeland  v.  West 
Ham  Union  (Eng.),  4r-475. 


POOR  HOUSE. 

See  PooK  AND  PooB  Laws 


POSSESSION'. 

Actual  possession  of  property,  see  Pbopebty. 

Agent's  possession  of  evidefice  of  debt,  effect 
of,  see  Agency,  3  a  (2). 

Effect  of  retention  of  possession  hf  seller,  see 
FfiAuDtTLENT  Conveyances,  1  a. 

Having  game  in  possession  during  close  sea- 
son, see  Game  and  Game  Laws,  4. 

Necessity  to  support  replevin,  see  Replevin,  2. 

Necessity  to  sustain  action  to  quiet  title,  see 
Quieting  Title — Removal  of  Clocd,  1. 

Presumption  of  payment  from  possession  of 
evidence  of  debt,  see  Payment,  2  b. 

Right  of  salvors  to  bxclusive  possession,  see 
Salvage. 

Right  to  possession  of  demised  premises,  see 
Landlokd  and  Tenant,  5. 

Right  to  take  possession  of  public  office  by 
force,  see  Public  Officees,  5  a. 

Taking  possession  of  land  as  part  perform- 
ance of  contract  of  sale,  see  Frauds, 
S*A*tJTE  OF,  1  d   (2). 

Transfer  of  possfessioii  of  gobds  sold  under 
verbal  contract,  see  Feauds,  Statute 
OF,  9  b. 


POSSESSION  OF   STOtEN  GOODS. 

See  Laeceny,  6  a. 

Evidence  in  burglary  cases,  see  Bubglaey,  4. 


POSSESSORY  ACTIONS. 

See  Ejectment. 

Right  to  jury  trial,  see  JuKT,  1  c. 


POSTAL   CLERKS. 

See  Post  Office. 

Railway  postal  clerk  as  passenger,  see  Cab- 
biebs,  6  d  (13). 


POSTAL  LAWS. 

See  Post  Office. 

POST  OFFICE. 

; 

Criminal  liability  for  sending  obsence  matter 
through  the  mails,  see  Obscenity. 

Embezzlement  by  postal  clerk,  see  Embezzle- 
ment, 5  a. 

Power  of  Congress  to  establish  post  offices  and 
post  roads,  see  Constitutional  Law,  7. 

Sending  libelous  letter  through  mail  as  pub- 
lication, see  Libel  and  Slandeb,  1  a. 

Service  of  process  by  mail,  see  Summons  and 
Peocess,  2. 

Liability  of  sureties  of  postmaster 
for  acts  directed  by  superior  officers.  — 

In  an  action  on  the  official  bond  of  a  post- 
master to  recover  for  an  alleged  breach 
thereof  by  the  postmaster  in  paying  salary  to 
a  clerk  in  his  office  who  had  in  fact  performed 
no  services  as  clerk  therein,  it  is  a  complete 
defense  to  show  that  the  clerk  in  question  was 
appointed,  and  his  salary  paid,  in  obedience  to 
directions  given  to  the  postmaster  by  his  su- 
perior officers  in  the  post-office  department, 
and  that  the  postmaster  was  innocent  of  any 
eoUusion  or  intent  to  defraud  the  government 
in  making  the  payment.  If  the  government 
has  any  remedy  in  such  a  case,  it  is  against 
the  clerk  receiving  the  money,  and  not  against 
the  postmaster  or  the  sureties  on  his  bond. 
United  States  v.  Warfield   (U.  S.),  17-1186. 

In  such  a  case,  the  postmaster  and  his 
sureties  cannot  be  held  liable  on  the  theory 
tliat  the  conduct  of  the  post  office  officials,  in 
directing  the  appointment  of  the  clerk  and  the 
payment  of  his  salary,  was  improper,  and  that 
the  postmaster  should  have  disobeyed  such 
directions  for  that  reason.  Such  disobedience 
on  the  part  of  the  postmaster  would  justify 
his  removal  from  office  for  insubordination. 
United  States  v.  Warfield  (U.  S.),  17-1186. 

In  such  a  case,  evidence  tending  to  show 
that  the  postmaster  assumed  that  the  clerk  in 
question  was  performing  duties  in  the  postr 
office  department  in  Washington,  in  violation 
of  statute,  is  not  sufficient  to  render  him 
liable,  where  his  testimony  as  a  whole  shows 
thtlt  he  had  no  knowledge  on  that  point. 
United  States  v.  Warfield  (U.  S.),  17-1186.  _ 

Nature  o^  pay  granted  to  disabled 
postal  clerks.  —  Under  the  United  States 
postal  laws  and  regulations  providing  that  a 
report  shall  be  made  to  the  division  superin- 
tendent of  the  condition  of  any  railway  postal 
clerk  who  shall  be  disabled  by  a  railroad  ac- 
cident, while  in  the  discharge  of  his  duties, 
and  that  the  division  superintendent  shall 
forward  the  report,  "  with  his  reeblnmenda- 
tion,  to  the  general  superintendent  of  the  rail- 
way mail  service,  who  will  submit  the  matter 
to  the  postmaster-general,  who  may,  in  his 
judgment,  the  facts  justifying  such  action," 
grant  the  disabled  clerk  pay  during  certain 
periods  of  absence,  the  paiy  so  granted  is 
simply  a  gratuity  and  not  a  part  of  the  con- 
tract of  employment.  Illinois  Central  R.  Co. 
V.  Porter  (Tenn.),  10-789. 
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Delivery  of  disputed  mail  matter.  -^ 

While  in  a  certain  sen?e  it  is' true  that  the 
benefit  of  one's  legal  name  belongs  to  every 
party,  individual,  or  corporation,  still  the 
legal  name  of  a,  corporation  is  not  absolutely 
oonolusive  in  determining  the  question  of 
ownership  of  mail  matter  as  between  oor. 
peratjons  having  olosely  similar  names,  since 
the  strieffly  legal  name  of  a  corporation  may 
not  be  the  name  by  wliich  it  is  customarily 
known  or  addressed.  In  determining  the 
ownership  of  disputed  mail  matter  the  object 
is,  and  must  be,  to  deliver  the  mail  matter 
to  the  party  for  whom  it  is  intended,  and 
it  may  often  be  necessary  to  look  beyond  the 
exact  legaJ  name  in  order  to  arrive  at  a  cor- 
reet  determination.  Central  Trust  Co.  c. 
Central  Trust  Co.   (U.  B.),  17-1066. 

The  court  will  not,  at  the  suit  of  a  foreign 
corporation  doing  business  in  the  city  of 
Chicago  under  the  name  "  Central  Trust  Com-. 
psiny,''  set  aside  an  order  of  the  flrst  assistant 
postmasterrgeneral  directing  the  postmaster 
at  Chicago  to  deliver  all  mail  matter  ad- 
dressed simply  to  "  Central  Trust  Co.,  Chi- 
cago, 111.,"  without  the  addition  of  the  street, 
box,  or  ether  designation,  to  an  Illinois  cor- 
poration doing  business  in  the  same  city 
under  the  naioe  "  Central  Trust  Company  of 
Illinois,"  and  restrains  the  Illinois  corpora- 
tion from  receiving  and  the  postmaster  from 
delivering  such  mail  matter  in  accordance 
with  fhe  order,  upon  'pvoot  merely  that  the 
complainant  was  conducting  its  business  in 
the  city  of  Chicago,  and  had  its  name  in  the 
city  directory,  several  years  prior  to  the  or- 
ganization of  the  defendant  corporation,  and 
that  the  legal  name  of  the  latter  corporation 
is  not  simply  "  Central  Trust  Company,"  but 
"  Central  Trust  Company  of  Illinois."  Cen- 
tral Trust  Co.  V.  Central  Trust  Co.  (U.  S.), 
17-1066. 

Findings  of  fact  by  oiHoerg  in  charge  of  the 
several  departments  of  goverjiroent  are  con- 
elusive  unless  palpable  error  appears ;  and  aS' 
suming  that  the  courts  have  power  to  review 
orders  of  the  first  assistant  postmaster-gen- 
eral regarding  the  delivery  of  mail  rqatter, 
the  ownership  of  which  is  in  dispute  between 
corporations  or  individuals  having  similar 
names,  the  power  will  not  be  exercised  unless 
the  order  complained  of  is  clearly  shown  to 
be  erroneous.  Central  Trust  Co.  v.  Central 
Trust  Co.   (U.  S.),  17-1066. 

Indictment  for  using  mails  to  de- 
fraud. —  An  indictment  for  using  the  mails 
to  defraud,  which  definitely  and  completely 
avers  the  nature  of  the  fraudulent  scheme 
and  the  jne&ns  by  whicli  it  Vfaa  carried  out, 
and  which  clearly  states  the  ultimate  facts, 
is  not  vitiated  by  defective  averments  as  to 
particular  matters  which  are  not  essentia), 
Ilibbard  v.  U.  8.   (U.  S.),  18-1040, 

Presumption  of  intent  to  defraud 
from  unlawful  acts.  —  On  a  trial  for 
using  the  mails  with  intent  to  defraud,  the 
fact  that  the  scheme  in  the  execution  of  which 
the  defendant  us^d  the  pails  is  fraudulent  in 
its  operation  is  a  fact  from  which  the  intent 
of  the  defendant  may  be  inferred;  but  the  de-- 
fendant  is, nevertheless  entitled  to  the  benefit 
oi  the  presumption  in  favor  of  innocence,  and 


therefore  it  is  error  for  the  court  to  charge 
that  an  intent  to  defraud  may  be  inferred 
from  an  unlawful  act,  knowingly  committed, 
which  results  in  loss  or  injury.  Hibbard  v. 
U.  S.   (U.  S.),  18-1040. 

Evidence  in  prosecution  for  using 
mails  to  defraud.  —  On  a  trial  for  using 
the  mails  to  defraud  by  soliciting  applications 
for  medical  treatment,  the  applications  and 
correspondence  relating  thereto,  though  hear- 
^a^  as  to  the  ffiets  stated,  iire  admissible  as 
original  evidence  jn  the  nature  of  res  gesim 
to  shoiy  the  treatment  and  course  qf  businesSi 
and  thus  disprove  the  charge  of  fraud  in  the 
scheme  as  executed  by  the  defendant.  Hib- 
bard V.  U.  S,  (U.  8.),  18-1040, 

TJieft  of  Aepoy  lB%%e.v  a,s  tljeft  of 
"post  letter"  witliin  Vf^XfA  lawp.  rr,  A 
decoy  letter  held  to  be  a  "  ppsi  letter  "  within 
the  meaning  of  a  statute  making  it  an  offense 
to  steal  post  letters.  Re^  V.  Ryan  (Qnt.), 
4-875. 

Admissibility  of  confession  tp  super* 
ior  ojHcer  in  prosecution  foy  tb^j^t  of 
letter.  —  Iji  the  prosecution  of  a  letter  car- 
rier for  stealing  a  decoy  letter,  evidence  of  a 
confession  made  by  the  defendant  tp  big  su- 
perior ofljcer  held  admissible  in  evidence! 
Rex  V.  Ryan  (Ont.),  4-§75. 


POSTPONEMENT. 

Sea  Continuances. 

POIILTBY. 

Regulation  of  keeping  of  poultry  within  mu- 
nicipal limits,  see  MtoNieiPAL  Cobpoea- 
TiONS,  4  d  ( 3 ) . 


POVERTY. 

False  representations  as  to  poverty,  see  Fa^s^ 
Pretenses  and  Cheats,  1  b, 


POWDER, 

Sea  E^PWSIPN^  ANO  ExPtiOpiVES, 

POIVER. 

Right  of  railroad  to  use  eleotrioity  for  motive 
power,  see  Railboads,  5  a. 

POWER  IJOTTSE. 

Electric  ppwer  house  as  nuisance,  see  Npi- 
S  A  NOES,   1  b. 

POWER   OF  ATTORNEY. 

Pffept 'of  partial  cancellation,   see  AeENCfr, 
lb. 
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POWER  OF  SAI.E  MORTGAGES. 

See  M0BTGAOE8  AND  Deeds  of  Tbvst. 

POWERS. 

Aider    of    defective    execution    of    statutory 
powers,    see    Refobmation   of   Instbu- 

MENTS. 

Right  of  donee  of  power  to  appoint 
upon  condition.  —  A  person  having-  the 
power  to  divide  and  distribute  real  property 
among  certain  people  by  appointment  may 
exercise  the  power  by  appointing  real  prop- 
erty to  one  object  of  the  power  upon  condition 
of  payment  of  a  certain  sum  to  other  objects. 
Monjo  V.  Woodhouse  (N.  Y.),  7-135. 

Rigbt  of  donee  to  appoint  lesser 
estate.  —  Under  a  general  power  to  appoint 
an  estate  in  fee,  the  donee  may  appoint  a 
lesser  or  qualified  estate  in  the  property. 
Mays  V.  Beech  (Tenn.),  4-1189. 

Right  of  donee  of  power  to  dispose 
of  fee  to  mortgage.  —  Where  a  life  ten- 
ant is  vested  with  "  full  power  and  authority 
to  dispose  of  the  absolute  estate  in  fee  simple," 
and  the  instrument  creating  the  power  pre- 
scribes no  special  mode  of  exercising  it,  the 
power  is  a  general  power  of  appointment  and 
may  be  executed  by  a  mortgage,  which  will  be 
operative  to  the  extent  of  the  interest  of  the 
mortgagor.     Grace  v.  Perry  (Mo.),  7-948. 

Validity  of  appointment  of  life 
estate  with  power  to  appoint  nnder 
poller  to  appoint  fee.  —  Where  the 
donee  under  a  general  power  to  appoint  an 
estate  in  fee  appoints  for  life  by  will,  and  by 
the  same  instrument  confers  upon  the  donee 
the  power  to  appoint  in  fee  by  his  will,  the 
second  power  is  valid,  as  it  is  not  a  delega- 
tion of  the  first  power  but  is  a  distinct  and 
original  power  appurtenant  to  the  life  estate. 
Mays  V.  Beech  (Tenn.),  4-1189. 

Construction  of  will  containing  eze- 
ontion  of  power.  —  Where  the  donee  under 
a  general  power  to  appoint  real  property  in 
fee  executes  a  will  devising  the  income  and 
profits. of  such  property  to  her  husband  for 
his  life  and  also  vests  him  with  the  power  to 
dispose  of  such  property  absolutely  by  will, 
the  husband  takes  a  life  estate  in  the  prop- 
erty itself,  with  the  power  to  dispose  of  the 
fee  by  his  will.  Mays  v.  Beech  (Tenn.),  4- 
1189. 

Validity  of  appointment  under  will. 
—  Where  the  donee  of  a  power  to  appoint  real 
property  appoints  by  will  to  one  object  of 
the  power  subject  to  a  charge  in  favor  of 
other  objects,  the  charge  is  not  rendered  in- 
valid by  a  provision  in  the  will  that  the  sum 
charged  shall  be  paid  to  the  donee's  executor 
as  part  of  her  residuary  estate,  if  the  will 
discloses  an  intention  that  such  sum  shall  be 
held  by  the  executor  merely  for  the  purpose 
of  distribution  among  the  persons  designated 
by  the  donee  as  beneficiaries  under  the  ap- 

? ointment.    Monjo   v.   Woodhouse    (N.   Y.), 
-135. 
Sufficiency  of  ezeontion  of  poorer.  — 
Where    a    life    tenant   who   is    vested    with 


power  to  dispose  of  the  absolute  estate  in  fee 
simple  executes  the  power,  a  recital  in  his 
deed,  given  for  a  valuable  consideration,  that 
he  conveys  the  "  absolute  estate  in  fee  siili- 
ple "  sufficiently  indicates  that  the  deed  is 
made  in  execution  of  the  power,  and  there- 
fore the  deed,  though  it  makes  no  reference 
to  the  power,  conveys  the  fee  to  the  property. 
Grace  v.  Perry  (Mo.),  7-948. 

Where  a  person  has  the  income  of  prop- 
erty for  life  with  a  power  of  disposing  of 
the  principal  by  deed  or  by  will,  or  by  will 
alone,  a  residuary  bequest  or  devise  by  him 
of  his  personal  or  of  his  real  property  is  to 
be  construed  as  an  exercise  of  the  power. 
Howland  v.  Parker  (Mass.),  16-201. 

Duty  of  purchaser  from  donee  of 
po-wer  to  see  to  application  of  pur- 
chase money.  —  A  purchaser  in  good  faith 
from  a  life  tenant  invested  with  discretionary 
power  to  sell  for  reinvestment  is  not  bound  to 
see  that  the  reinvestment  is  in  fact  made. 
Whitfield  V.  Burke   (Miss.),  4-370. 


PRAOTICAI.  CONSTRUCTION. 

See  CoNTBACTS,  3  a;  Statutes,  4  g. 

PRACTICE  OF  DENTISTRY. 

See  Physicians  and  Suboeons,  1  b. 

PRACTICE   OF   MEDICINE. 

See  Physicians  and  Stjbgeons. 

Criminal  liability  for  practicing  medicine  in 

violation  of  law,  see  Physicians  and 

Surgeons,  3. 
Right    of    corporation    to   practice    medicine, 

see  CoRPOEATioNS,  4  a. 
Treatment  of  one's  self  without  physician's 

license,  see  Physicians  and  Suboeons, 

3. 

PRACTICE   OF  LAW. 

See  Attobneys  at  Law,  2  g. 
Right   of   corporation    to    practice    law,    see 
Cobpobations,  4  a;  Equity,  3. 

PRAYERS   FOR   RELIEF. 

Sea  Pleading,  3  g. 

Granting  relief  not  within  prayer  of  com- 
plaint as  ground  for  collateral  at- 
tack on  judgment,  see  Judgments,  10. 


PREAMBLE. 

Construction  .ind  effect  of  preamble  of  con- 
stitution, see  roNSTiTUTlONAt  Law,   1. 


PEECEDENTS  —  PKESCEIPTION. 
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PRECEDENTS. 

See  Stabe  Decisis. 

Absence  of  precedent  as  barring  right  to  sue, 

see  Actions,  1. 
English  decisions  as  evidence  of  common  law, 

see  SiABE  Decisis. 


PREFERENCES. 

Preference  of  claims  of  laborers,  see  Insol- 
vency. 

Prohibition  of  preferences  by  interstate  com- 
merce act,  see  Cabbiebs,  2  c. 

Voidable  preferences  by  bankrupt,  see  Bank- 
BTJPTCY,   10. 


PRELIMINARY  INJUNCTION. 

See  Injunctions,  4. 

Restraining  nuisances,   see  KnisANCES,   6  b 
(4). 


PRELIMINARY  PROOF. 

Absence  of  witness,  see  Depositions,  8. 

FREMATTTRE   SUITS. 

See  Actions. 

Ground  for  plea  in  abatement,  see  Plead- 
ing, 6. 


PREFERRED 

See  iNStTBANCE,  1  a. 


DIVIDEND 
ANCE. 


INSUR- 


PREFERRED  STOCK. 

See  COBFORATIOKSr  8. 

PREJUDICE. 

Appeal  by  counsel  to  prejudices  of  jury,  see 

Tbial,  4  b  (5). 
As  aflFecting  right  to  appeal,  see  Appeal  and 

Ebbob,  5  a. 
Disqualification   of   judge   by   prejudice,    see 

Judges,  4  c. 
Disqualification   of   jurors   by   prejudice,   see 

Juby,  5  b. 
Effect  of  rulings  in  case  dismissed  without 

prejudice,  see  Judgments,  6  c. 
Ground  for  change  of  venue,  see  Change  of 

Venue,  1  d. 
Ground  for  reversal  on  appeal,  see  Appeal 

and  Ebbob,  15  b. 
Ground  for  removing  cause  to  federal  court, 

see  Removal  of  Causes,  3  c. 
Presumption  of  prejudice  from  excluding  pub- 
lic from  criminal   trial,   see   Cbiminal 

Law,  6  c  (2). 
Right  to  subrogation  as  affected  by  prejudice 

to  third  persons,  see  Subbogation,  3  a. 


PRELIMINARY   EXAMINATION. 

See  Cbiminal  Law,  4. 

Competency  of  admissions  at  preliminary  ex- 
amination, see  Cbiminal  Law,  6  n 
(II)    (a).  .  .     ^. 

Effect  of  silence  of  preliminary  examination 
as  evidence  of  guilt,  see  Cbiminal  Law, 
6  n   (11)    (a). 

Right  to  file  information  after  preliminary 
examination,  see  Indictments  and  In- 
formations, 2. 

Right  to  habeas  corpus  before  preliminary 
examination,  see  Habeas  Coepus,  1. 


PREMIUMS. 

Cancelling  policy  for  non-payment,  see  In- 
surance, 3  e. 

Liability  of  life  tenant  for  premium  on  in- 
vestments,  see  Life  Estates,  2   a. 

Power  of  insurance  agent  to  settle  claims 
for  premiums,  see  Insurance,  2  b. 


PREPARATION  FOR  TRIAL. 

Time  to  prepare  for  trial,  see  Cbiminal  Law, 
6  c  (3). 


PREPAYMENT. 

Requiring  prepayment  of  jury  fees  as  denial 
of  right  to  jury  trial,  see  Juey,  1  f. 


PREROGATIVES. 

State  officers,  see  States. 

PRESCRIPTION. 

See    Advebse    Possession;    Limitation    of 

Actions. 
Acquisition  of  title  by  thief  by  lapse  of  time, 

see  Larceny,  9. 
Aider  of  void  marriage,  see  Marbiaoe,  1  b. 
Creation  of  easement,  see  Easements,  1  b. 
Diversion   of  watercourse,   see   Waters   and 

Watebcoubses,  3  a. 
Establishment   of   private   way   by   prescrip- 
tion, see  Private  Ways. 
Highways  by  prescription,  see  Streets  and 

Highways,  2  b. 
Prescriptive     right     to     divert     water,     see 

Waters  and  Watercourses,  3  b   (3). 
Prescriptive    right    to    maintain    dam,    see 

Waters  and  Watercourses,  3  b   (4). 
Prescriptive  right  to  maintain  nuisance,  see 

Nuisances,  4  a. 
Prescriptive    right    to    pollute    stream,    see 

Waters  and  Watercoubses,  3  b  (5). 
Prescriptive  right  to  use  of  walls,  see  Party 

Walls,  2. 
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imtHioiLiPtiovs. 

See  Dbugb  and  Beuqgists. 

PRESENCE  OF  ACCUSED. 


Recovery  of  price  of  goods  sbld,  see  Sales, 

5  c. 
Regulation  of  price  of  articles  6f  food,  see 

fOOD. 

PftlfiSTS. 


Defendanfi'-p^eftenc*-  in    cour^    as    essential      ^"^^^S^^J°i:::?rJf  \'°'5%'?\*^  parishioners 
to  validity  of  sentence,   see   Cmminal  ««e  Witnesses,  3  d   (3). 


Law,  1  h  (4). 

Necessity  of  defendant's  presence  at  rendi- 
tion of  verdict  in  criminal  cases,  see 
Ceiminal  Law,  6  t  (8). 

Right  to  be  present  during  trial,  see  Crim- 
inal Law,  6  c  (4). 


PRESENTMENT. 

Presenting  note  for  payment,  see  Bills  and 
Notes,  8. 


PRESIDENT. 

Powers  of   bank   president,   see  Banks   and 

Banking,  3  a. 
Powers  of  president  of  corporation,  see  CoB- 

PORATIONS,   7   b. 


PRIMARY. 


See  Elections. 


PRINCIPAX.. 

Participant  in   crime,   see   Accessobies  and 
Other  Participants  in  Crime. 


PRINCIPAL   AND   AGENT. 

See  Agency. 

FRiNClPAIi  AWD  9tm£TT. 

See  Suretyship. 


PRESS,  LIBERTY  OF. 

See    CONSTITITTIONAL    LAW,     17. 

PRESUMPTIONS. 

Sefe  EviBKlTCfl,  16. 


PRINTING^ 

Instrument    partly    printed    as    holographic 

will,  see  WiLts,  3  f. 
N^^me  of  foreman  of  grand  jury  printed  on 

indictment,  see  Criminal  Law,  6  j  (1). 
Printed  matter  as  writing,  see  Wills,  2. 
Printing     establishment     as     nuisance,     see 

Nuisances,  1  b. 


PRETENSES. 


PRIOR  ACTS. 


False  pretenses,  see   False  Pbbtenbbs   and       u    -    .(.,.4.       i       'j  _*       ■         ^ 

„''  '  Admissibility  of  evidence  of  prior  acts,  see 

^^^^^-  Incest,  4  b. 


PREVENTING  £SERCtS£  OF  TRADE 
OR   CALLING. 

See  Conspiracy,  1  a. 


PRIOR  CONVICTION. 

Admissibility    in    evidence,    see    Criminal 
Law,  6  n   (5). 


PREVENf  IV£  RXXtCF. 

See  Injunctions,  1  b. 


PRIOR  JEOPARDY. 

See  Jeopardy. 


PRICE. 

Combination  to  regulate  and  fix  prices,  see 

CoNSPiRAdY;     Monopolies    and    Cor- 

toBATE  Trusts. 
Failure  to  pay  price  of  goods  sold  as  ground 

for  rescission,  see  Sales,  5  a. 
Inadequacy   of   price   as   ground   for   getting 

aside  judicial  sale,  see  Judicial  Sales, 

2  e. 
Tender   of   price   as    prerequisite   to    specific 

performance,     see     Specific     PBRPOR^r- 

ance,  3  f  ((5). 


PRIOR  USE. 

Defense    to     injunction     against    disorderly 
house,  see  Disorderly  Houses. 


PRIORITY. 

Assignments,  see  Assignments,  2,  b. 
Claimants    in    garnishment    proceedings,    see 

Garnishment.  6. 
Claims  of  laborers,  see  Insolvency. 
Claims  of  state,  see  States,  8. 


PRiSOXERS  —  PRIVATE  ASYLUMS. 
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Judgment  qj-editors,   see  Jpdgmkats,   5  b, 
Lien  claimants,  see  Mechanics'  Liens,  8. 
Location  of  right  of  way  by  rival  railroad 

companies,  see  Bailbqads,  2  c   ( 1 ) . 
Payment  of  legacies,  see  Wills,  10  d  (2). 

PKISONERS. 

See  Convicts;  Prisons. 

4xrest  of  escaped  prisoner  without  warrant, 
see  Abbest,  2  a. 

Escape  of  prisoners,  see  Escape,  Prison 
Breaking,  and  Rescue. 

Taking  testimony  of  prisoners,  see  Deposi- 
tions, 2. 


PRISONS. 

See  Convicts;  Escape,  Prison  Breaking, 
AND  Rescue. 

Condition  of  jail  as  element  of  damage  for 
false  imprisonment,  see  False  Impris- 
onment, 6. 

Liability  of  municipality  for  injuries  caused 
by  defective  condition  of  jail  or  lock-up, 
see  Municipal  Cqeporations,  9  a. 

Proof  of  participation  in  prison  breach,  see 
Accomplices. 

Testimony  of  witness  in  foreign  prison,  see 
Depositions,  2. 

Pomrer  of  -varden  to  inflict  corporal 
pnnishment  on  convict.  —  A  warden  in 
charge  of  convicts  working  on  a  county  chain- 
gang  has  no  authority  to  administer  cor- 
poral punishment  to  a  convict,  except  such 
as  may  be  reasonably  necessary  to  compel  the 
convict  to  work  or  labor  in  the  exeeution  of 
his  sentence  or  to  maintain  proper  discipline. 
Westbrook  v.  State   (Ga.),  l»-a95.  _ 

Unanthorized  corporal  punishment 
as  assanlt.  —  Corporal  punishment  of  a 
convict  by  a  warden,  administered  where  the 
circumstances  are  not  of  a  character  sufficient 
to  authorize  such  punishment,  is  an  assault. 
Westbrook  v.  State  (Ga.),  18-295. 

Convict  assisting  warden  in  inflict- 
ing pnnisliinent  on  fellow-convict  as 
abettor.  —  Where  a  warden  attempts  to  ad- 
minister corporal  punishment  to  a  convict 
under  circumstances  where  the  attempt 
amounts  to  an  assault,  and  calls  upon  another 
convict  to  assist  in  administering  the  pun- 
ishment, and  the  latter  (in  rendering  such 
assistance)  exercises  some  force  against  the 
convict  sought  to  be  punished,  tending  to 
overcome  him  and  put  him  in  the  power  of 
the  warden,  it  is  for  the  jury  to  say  with 
what  intent  the  force  was  exercised  and 
whether  such  other  convict  is  an  abettor  of 
the  warden.  Westbrook  v.  Stale  (Ga.),  18- 
295. 

PRIVACY,  RIGHT  OP. 

Protection  of  right  of  privacy,  see  Injunc- 
tions, 2  b. 

Existence  of  ri^rt.  —  The  right  of  pri- 
vacy is  derived  from  natural  law,  recognized 
by  municipal  law,  and  its  existence  can  be 
inferred  from  expTp^^iorm  tiied  hj  'commenta- 


tors and  writers  on  the  law  as  well  as  by 
judges  in  decided  oases.  Paveaich  v.  New 
England  Mut.  L.  Ins.  Co.    (Ga.),  2-561. 

The  right  of  property  is  embraced  within 
the  absolute  rights  of  personal  security  and 
personal  liberty.  Pavesich  V.  New  England 
Mut.  L.  Ins.  Co.  ^(Ga.),  2-561. 

There  is  no  such  right  known  to  the  com- 
mon law  as  a  right  of  privacy  for  the  in- 
vasion of  which  an  action  for  damages  lies. 
Henry  r.  Cherry  (E.  I.),  18-1006. 

Liibertr  ot  ^peecb  and  press  as  limi- 
tation on  right.  —  Liberty  of  speech  and 
of  the  press  are  limitations  upon  the  exercise 
of  the  right  of  privacy.  The  law  will  not 
permit  the  right  of  privacy  to  be  asserted 
so  as  to  curtail  or  restrain  such  liberties. 
Pavesich  v.  New  England  Mut.  L.  Ins.  Co. 
(Ga.),  2-561. 

Waiver  of  right  in  general.  —  The 
right  of  privacy  may  be  waived  either  ex- 
pressly or  by  implication,  except  as  to  those 
matters  which  law  or  public  policy  demands 
shall  be  kept  private;  but  a  waiver  author- 
izes an  invasion  of  the  right  only  to  such  an 
extent  as  is  necessarily  tp  be  inferred  from 
the  purpose  for  which  the  waiver  is  made. 
A  waiver  for  one  purpose  and  in  favor  of  one 
person  or  class  <toes  not  authorize  an  inva- 
sion for  all  purposes  or  by  all  persons  and 
classes.  Pavesich  v.  New  England  Mut.  L. 
Ins.  Co.   (Ga.),  2-561. 

Waiver  of  right  by  public  oficer  or 
candidate  for  office.  — '  Ouq  who  @eeks  pub- 
lic office,  or  any  person  who  claims  from  the 
public  approval  or  patronage,  waives  his 
right  of  privacy  to  such  an  extent  that  he 
cannot  restrain  or  impede  the  public  in  any 
proper  investigation  into  the  eonduct  of  his 
private  life  which  may  throw  light  upon  the 
question  as  to  whether  the  public  should  be- 
stow upon  him  the  office  which  he  seeks,  or 
accord  to  him  the  approval  or  patronage 
which  he  asks.  The  holder  of  public  office 
makes  a  waiver  of  a  similar  nature  and  sub- 
jects his  life  at  all  times  to  closest  scrutiny, 
in  order  that  it  may  be  determined  whether 
the  rights  of  the  public  a;re  safe  in  his  hands. 
Pavesich  v.  New  England  Mut.  L.  Ins.  Co. 
(Ga.),  2-561. 

Unauthorized  publication  of  photo- 
graph of  person  in  advertisement  as 
violation  of  right.  —  The  publication  of 
a  picture  of  a  person  without  his  consent,  as 
a  part  of  an  advertisement  for  the  purpose 
of  exploiting  the  publisher's  business,  is  a 
violation  of  the  right  of  privacy,  and  a  re- 
covery may  be  had  mtliont  proof  of  special 
damage.  Such  a,  publication  is  not  an  exer- 
cise of  liberty  of  speech  or  of  the  press. 
Pavesich  v.  New  England  Mut.  L.  Ins.   Co, 

(Ga.),  2-561. 

The  unwarrantable  publication  of  a  person's 
photograph  for  advertising  purposes  is  not 
actionable  at  common  la-w  where  the  only 
injury  alleged  is  mental  sujfering.  Henry 
».  Cherry  (k.  I.),  18-1006. 


PRIVATE  ASTX.1TMS. 

See  HosiiTALS  and  Asylums,  2. 
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PRIVATE  BANKING. 

See  Banes  and  Banking,  2. 

PRIVATE  CORPORATIONS. 

See  CoBPOBATioNS,  1  a. 

PRIVATE   DOCUMENTS. 

Admissibility  in  evidence,  see  Evidence,  9  b. 

PRIVATE  FUNCTIONS. 

Liability   of   municipality   for   acts   done   in 
exercise  of  private  functions,   see  MtJ- 

NICIPAL    COBPORATIONS,    9    b. 

PRIVATE   HOSPITAIiS. 

See  Hospitals  and  Asylums,  2. 

PRIVATE  INTERNATIONAL.  LAW. 

See  CoNBXicT  op  Laws. 

PRIVATE  NUISANCES. 

See  NtnsANGES,  2. 

PRIVATE   RAILROADS. 

Condemnation  of  right  of  way,  see  Eminent 
Domain,  4  b. 


the  dominant  tenement  for  seven  years  only 
they  must,  to  make  out  a  prescriptive  right, 
tack  the  user  by  their  predecessors  in  title. 
Graham  v.  Walker  (Conn.),  3-641. 

An  adjoining  landowner  who  claims  the 
right  by  prescription  to  use  a  private  pass- 
way  must  show  continuous  adverse  user  by 
himself,  or  by  himself  and  grantor,  for  at 
least  fifteen  years.  Kiley  v.  Buchanan  (Ky.), 
3-788. 

wuat  constitutes  way  appnrtenant. 
—  A  right  of  way  may  be  a  way  appurtenant 
though  it  stops  at  a  public  highway  bounding 
the  servient  tenement,  the  dominant  tenement 
being  on  the  opposite  side  of  the  highway 
some  distance  away,  and  the  way  itself  being 
made  accessible  to  the  dominant  tenement 
only  by  the  highway.  But  a  direct  connec- 
tion between  the  use  of  the  alleged  dominant 
tenement  and  the  use  of  the  way  sufficient  to 
bring  the  latter  within  the  definition  of  a 
way  appurtenant  must  be  shown  to  the  satis- 
faction of  the  jury.  Graham  v.  Walker 
(Conn.),  3-641. 

Ownership  of  fee.  —  The  owner  of  land 
by  opening  a  private  passway  over  it  and 
building  houses  fronting  on  the  passway  does 
not  part  with  any  portion  of  the  fee  of  the 
soil.    Seery  v.  Waterbury   (Conn.),  18-73. 


PRIVILEGE. 

Exclusive  privileges  of  collecting  and  remov- 
ing garbage,  see  Health,  2  a  (2). 

Personal  privilege  of  witnesses,  see  Disoov- 
EEY;  Witnesses,  4  g. 

Privileges  of  extradited  persons,  see  Extba- 
DITION,    5. 

Publication  of  court  proceedings,  see  Ob- 
scenity. 


PRIVATE   SWITCHES. 

Requiring    railroads    to     construct    private 
switches,  see  Railboads,  3  a  (2). 


PRIVILEGED  COMMUNICATIONS. 

See  Evidence,  17;   Libel  and  Slandeb,  3; 
Witnesses,  3  d. 


PRIVATE  USE. 

Condemnation  of  private  property,  see  Emi- 
nent Domain,  4. 


PRIVILEGES  AND  IMMUNITIES. 

See  Constitutional  Law,  16. 


PRIVATE  WAYS. 

Compensation  for  destruction  by  condemna- 
tion proceeding,  see  Eminent  Domain, 
4  b. 

Effect  as  boundaries,  see  Boundabies,  1. 

Establishment  by  local  onstom.  —  In 

Connecticut  a  personal  right  of  way  or  other 
easement  resting  on  a  local  custom  is  not 
recognized.  Graham  v.  Walker  (Conn.),  3- 
641. 

Establishment  by  prescription.  — 
Where  persons  claiming  a  right  of  way  ap- 
purtenant by  prescription  have  had  title  to 


PRIVILEGE  TAXES. 

See  Licenses. 

Licensing  dentists,  see  Physicians  and  Sur- 
geons, 1  b. 

Licensing  hawkers  and  peddlers,  see 
Hawkebs  and  Peddlebs. 

Licensing  physicians,  see  Physicians  and 
SUBGEONS,   1   a. 


PRIVITY. 

Persons  in  privity  with  parties  as  concluded 
by  judgment,  see  Judgments,  6  a  (2). 
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PRIVY  EXAMINATION. 

See  Acknowledgments. 

PRIZE. 

Distribution  by  chance,  see  Lottebies. 
Playing  game   for   prizes,   see  Gaming   and 
Gaming  Houses,  1  a. 

PROBABLE  CAUSE. 

See  False  Imprisonment,  1 ;  Malicious 
Pbosecution. 

Necessity  of  proving  want  of  probable  cause 
in  action  for  malicious  abuse  of  pro- 
cess, see  Abuse  of  Process. 


PROBATE. 


See  Wills,  7. 


PROBATE  COURTS. 

See  Courts,  2  c  (2). 

Collateral  attack  on  orders  and  decrees,  see 
Judgments,  10. 

Depositions  in  probate  courts,  see  Deposi- 
tions, 1. 

Bight  to  jury  trial  in  probate  proceedings, 
see  Jury,  1  c. 

Trial  de  novo  on  appeal,  see  Appeal  and 
Ebbor,  12  b. 


PROCEDURE. 

Adoption     of     rules     by     legislature,     see 
States,  3. 


PROCEEDINGS. 

See  Actions. 

Condemnation  proceedings,  see  Eminent  Do- 
main. 

PROCESS. 

Sec  Summons  and  Process. 

PROCHEIN  Am. 

See  Infants,  3  f. 

PRO   CONFESSO. 

Bill  taken   as   confessed   against  infant,  see 
Infants,  3  a. 

PRODUCE. 

Sale  of  produce,  see  Hawkebs  and  Peduler^. 
Vols.  1-20  — Ann.  Cas.  Digest.  — 82. 


PRODUCTION    OF    DOCUMENTS. 

See  Discovery. 

Compelling  production  of  documents  by  ac- 
cused, see  Criminal  Law,  6  n  (1). 

Compelling  production  of  incriminating  docu- 
ments, see  Witnesses,  4  g. 

Validity  of  statute  applicable  to  corporations, 
see  Constitutional  Law,  9  b. 


PROFESSION. 

Words    affecting    person    in    profession,    see 
Libel  and  Slander,  2  i. 


PROFESSIONAL   SERVICES. 

Right    of    physician    to    compensation,    see 
Physicians  and  Surgeons,  4. 


PROFITS. 

Loss  of  profits  as  element  of  damage  for  per- 
sonal injuries,  see  Damages,  9  c. 

Loss  of  prospective  profits,  see  Damages. 

Recovery  of  profits  as  damages,  see  Car- 
riers, 4  j   ( 1 )    ( b ) . 

Sharing  profits  as  element  of  partnership, 
see  Partnership,  1  a. 

What  constitutes  reasonable  profits,  see  Gas 
and  Gas  Companies,  4  a. 


PROHIBITION. 

1.  Grounds  fob  Issuance  of  Writ,  1297. 

2.  Conditions   Precedent  to  Issuance 

op  Writ,  1298. 

3.  Persons  Subject  to  Writ,  1298. 

4.  Proceedings  to  Obtain  Wbit,  1298. 

Preventing  seizure  of  gambling  implemenis, 
see  Gaming  and  Gaming  Houses,  4. 

I.  Gbounds  for  Issuance  of  Writ. 

Exercise  of  nnanthorlzed  jorladle- 
tion  by  Inferior  court  in  general.  —  An 

appellate  court  will  issue  a  writ  of  prohibi- 
tion to  prevent  an  inferior  court  from 
exercising  unauthorized  jurisdiction.  Com- 
monwealth V.  Jones   (Ky.),  4-1192. 

Upon  an  information  purporting  to  have 
been  presented  by  a  private  person,  neither 
the  prosecuting  attorney  for  the  county  nor 
any  other  officer  thereto  authorized  having 
exhibited  same,  the  lower  court  having  no 
jurisdiction  to  hear  or  determine  such  case 
on  said  information,  and  there  being  no  other 
plain,  speedy,  and  adequate  remedy  at  law 
for  the  relator,  his  remedy  is  by  writ  of 
prohibition  to  restrain  action  thereon.  Evans 
V.  Willis   (Okla.),  18-258. 

Act  in  excess  of  jurisdiction.  —  A 
writ  of  prohibition  from  the  supreme  court 
is  proper  not  only  where  the  lower  tribunal 
has  no  authority  to  act  at  all,  but  also 
where,    though    having    general    jurisdiction 
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over  a  particular  class  of  cases,  the  tribunal 
has  exceeded  its  jurisdiction  in  the  particu- 
lar case;  and  so  where  a  circuit  court,  with 
general  jurisdiction  to  issue  writs  of  pro- 
hibition, exceeds  its  power  when  it  directs 
the  writ  to  an  administrative  body,  the  su- 
preme court  may  prohibit  its  further  pro- 
ceeding.    State  V.  Bright    (Mo.),  20-955. 

Enforoememt  ot  uaanthoxized  judg- 
ment. —  The  enforcement  of  a  judgment 
for  costs,  not  authorized  by  any  statute,  may 
be  prohibited  as  a  judgment  rendered  with- 
out jurisdiction,  when  the  court  rendering 
•it  has  not  jurisdiction  of  the  cause  on  any 
other  ground.  Bice  v.  BoothsviUe  Telephone 
Co.    (W.  Va.),  13-1046. 

Frosecntion  under  void  statute.  — 
Prohibition  lies  to  restrain  a  prdaficution 
against  a  public  officer  under  a  void  statute, 
where  the  remedy  by  appeal  is  inadequate, 
notwithstanding  the  fact  that  it  is  necessary 
to  pass  upon  the  constitutionality  of  the 
statute  in  the  prohibition  proceedings.  Bell 
V.  First  Judicial  Dist.  Court   (Nev.),  6-982. 

Performance  of  administrative  acts. 
-^  The  appointment  by  the  county  court  of 
election  commissioners  for  election  precincts 
under  the  West  Virginia  code  is  an  admijjia- 
trative  or  municipal  act,  and  cannot  be  in- 
terfered with  by  writ  of  prohibition.  Hurst 
V.  County  Court   (W.  Va.),  3-355. 

Where  the  county  court  has  established 
election  precincts  and  voting  places  therein, 
and  has  adjourned,  prohibition  will  not  lie 
to  interfere  with  such  action.  Hurst  v. 
County  Court   (W.  Va.),  3-355. 

Trial  of  criminal  case  without  taking 
necessary  preliminary  steps.  —  A  writ 
of  prohibition  will  not  issue  to  restrain  an 
inferior  court  from  proceeding  with  the  trial 
of  a  criminal  case  on  the  ground  that  the 
necessary  steps  preliminary  to  the  institu- 
tion of  the  criminal  prosecution  have  not 
been  complied  with,  the  remedy  for  the 
wrongful  determination  by  the  inferior  court 
as  to  the  sufficiency  of  the  preliminary  pro- 
ceedings being  hy  appeal.  State  v.  Third 
Judicial  Dist.  Court   (Utah),  1-711. 

Interference  with  court  of  co-ordi- 
nate jurisdiction.  —  A  peremptory  writ 
of  prohibition  will  issue  against  a  court 
which  seeks  to  interfere  with  the  jurisdiction 
Of  a  court  of  co-ordinate  jurisdiction  by  ap- 
pointing a  receiver  for  property  already  be- 
ing administered  by  a  receiver  appointed  by 
the  latter  court  and  by  enjoining  the  origi- 
nal receiver  from  proceeding  further  with  his 
duties.  State  ex  rel.  Sullivan  v.  Reynolds 
(Mo.),  14^198. 

2.  Conditions   Precedent   to   Issuance   of 
Writ. 

Objecting  to  jurisdiction  in  inferior 
court.  —  The  enforcement  of  the  rule  re- 
!sp«Cting  application  to  the  inferior  court  to 
vacate  its  unauthorized  judgment  before 
awarding  a  writ  of  prohibition,  to  prevent 
the  enforcement  of  the  jndgment.  is  dis- 
cretionary, and  a  judgment  of  a  circuit  court 
awarding  the  writ  will  not  be  reversed  by 
the  supreme  court  of  appeals  for  the  failure 


of  the  circuit  court  to  re^uii-e  such  applica- 
tion before  awarding  the  writ.  Bice  v. 
BoothsviUe  Telephone  Co.  (W.  Va.),  13- 
1046. 

It  is  not  a  hard  and  fast  rule  that  the 
jurisdiction  of  the  lOWer  court  must  be  first 
challenged  before  a  provisional  writ  can  issue 
in  the  supreme  court,  and  it  iB  unnecessary 
where  such  a  cballenge  would  be  unavailiag. 
State  V.  Bright   (Mp.),  2(^-955. 

3.  Pebsons  Subject  to  Weit. 

Restricted   to    judicial    officers.   — '   A 

writ  of  prohibition  must  be  directed  to  some 
judicial  officer;  or,  in  other  words,  its  pur- 
pose is  to  restrain  judicial,  and  not  le^sla- 
tive,  executive,  or  administrative,  action. 
State  V.  Bright   (Mo.),  20-955. 

Laiv  officers  of  state,  county  or  city. 
—  The  law  officer  of  a  state,  county,  or  city 
cannot  be  reached  by  the  writ  of  prohibition. 
State  V.  Bright  (Mo.),  20^965. 

Executive  officer  of  city  conductiiu; 
investigation.  —  A  writ  of  prohibition  will 
not  lie  against  the  executive  officer  of  a  city 
who  is  investigating  charge?  iigainst  the 
chief  police  omcer.  State  v.  Bright  (Mo.), 
20-955. 

Mayor  and  city  council  as  court  o| 
impeachment.  —  The  mayor  and  council  of 
a  city  sitting  as  a.  court  of  impeachment  for 
the  removal  of  a  city  officer  are  not  a  ju- 
dicial body,  but  a  mere  administrative  body, 
against  which  a  writ  of  prohibition  cannot 
be  issued.     State  v.  Bright  (Mb.),'  20-955. 

4.  Proceedings  to  Obtain  Writ. 

Nature  of  rule  in  prohibition.  —  The 

rule  in  prohibition  is  a  necessary  prelimi- 
nary notice,  but  is  not  a  writ  within  the 
meaning  of  the  West  Virginia  coaslitntjon 
and  need  not  run  in  the  name  of  the  state. 
Hurst  V.  County  Court   (W.  Va.),  3-355. 

Construction  of  return.  —  Where  the 
return  to  an  {Utemative  writ  of  prohibition 
to  restrain  proceedings  under  an  information 
alleges  that  the  information  charges  "  upon 
th$  information  and  belief  of  the  affiant" 
that  a  crime  has  been  committed  b^  a.  person 
named,  it  shows  by  fair  implication  that  the 
information  has  kei&i  sworn  to.  People  v. 
Wyatt    (N.  Y.),  9-972. 

Practice  ivhere  return  not  snfficieat- 
ly  full.  —  Where  the  return  to  an  alter- 
native writ  of  prohibition  to  distrain  pro- 
ceedings undef  an  informatioji  charging  a 
crime  is  not  snfficiently  full,  the  relator 
should  move  for  a  further  return  inst^d  of 
moving  for  an  absolute  writ  on  the  papers 
as  they  are;  and  if  he  neither  traverses  the 
return  that  ]ms  been  made  nor  moves  for  a 
new  one,  but  moves  for  an  absolute  writ 
without  a  trial  of  the  issues,  the  return  is 
conclusive  as  to  all  matter*  denied  })y  the 
respondent  and  as  to  any  new  matter  al- 
leged in  the  return,  includingthe  substance 
of  the  information.  People  f.  Wyatt  (N.  Y.), 
9-972.  ■•.■■,.rr,, 

Right  to  make  return  and  deiuur.  — 

A  return  is  in  the  nature  of  an  answer,  and 
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a  demurrer  and  an  answer  cannot  stand  at 
the  same  time,  where  6aeh  covers  the  entire 
ease.     State  i\  Bright    (Mo.),  20-955. 

Abandontnent  of  return  by  motloni  to 
dismiss.  ■»  In  a  prohibition  proceadltig,  a 
motion  to  dismiss  is  tantamount  i&  law  to 
\¥ithdraWal  or  abandonment  of  the  return. 
State  V.  Bright    (Mc),  20—956. 

Ordinarily,  the  respondents  in  prohibition, 
after  making  a  return,  should  obtain  leave 
of  court  to  withdraw  it  before  filing  any 
pleading  in  the  nature  of  a  demurrer;  but, 
having  filed  it  without  such  leave,  the  cottrt 
may  treat  the  return  as  withdrawn,  and 
proceed  on  the  issues  made  by  the  last  plead- 
ing.    State  f.  Bright   (Mo.),  20-955. 

Vacation  bf  former  proceedings  apon 
granting  ■writ.  —  Where  a  writ  of  prohibi- 
tion is  granted  restraining  a  judge  from  per- 
formina  further  judicial  duties  in  a  cause 
in  which  he  is  disqualified,  the  court  will 
not  vacate  an  order  made  by  such  judge 
awarding  a  temporary  injunction,  as  the 
order  is  not  void,  but  Voidable,  and  prohibi- 
tion is  not  a  remedy  for  the  correction  of 
errors.     Grafton  v.  Holt   (W.  Va.),  6-403. 


PROHIBITION  I.AWS. 

See  Intoxicating  Liquors. 


PBOMISE. 

Acceptance  of  promise  without  consideration 
as  eStinguishmeat  of  debt,  see  AgcoKo 
AND  Satisfaction. 

Nonperformance  of  promise  as  false  repre- 
sentation, see  Fbaud  and  Deceit,  1, 


PROMISE   OF   MARRIAGE. 

Actions  for  breach,  see  Breach  of  Peomise 

OF  Maebiage. 
Consideration  to  support  ante-nuptial  agpftfe- 

ment,  see  Husband  and  Wife,  2  a  (2). 


PBOMISSORT  NOTES. 

See  Bills  and  Notes. 

PROMOTERS. 

See  Corporations,  6. 

PROOF. 

See  Evidence. 

Variance    between    pleading    and    proof,    soe 
Pleading,  10. 

PROOF  OF  OTHER  CRIMES. 

See  Burglary,  4;  Criminal  Law,  6  n  (6) ; 

F0BGI»V,   4. 

Admissibility    in   homicide  cases,   see   Homi- 
cide, 6  a  (6). 


PROOFS  IN  EQUITY. 

Taking  additional  proofs  after  demurrer  to 
answer,  see  Injunctions,  8  d. 


PROOFS   OF  I.OSS. 

Prftdfs  of  loss  under  fll-e  insurance  policy, 
see  iNsUSAifCE,  5  1  (6). 


PROPERTY. 

See  Life  Estates;  Lost  Property. 

Animals  as  property,  see  Animals,  1. 

Application  of  rule  in  Shelley's  case  to  per- 
sonalty, see  Ssblley's  Case,  Rdlb  in. 

Assignability  of  cause  of  action  for  injuries 
to  property,  see  Assignments,   1  c. 

Business  occupation  or  calling  as  property, 
see  Constitutional  Law,  9  b. 

Choses  in  action  as  personal  property,  see 
Fraudulent  Conveyances,  1  b. 

Conversion  from  one  species  to  another,  see 
Conversion  and  RECoNvfiRsiDN, 

Damages  for  injuries  to  property,  see  Dam- 
ages, 9  d. 

Deprivation  of  property  without  due  process 
of  law,  see  Constitutional  Law,  9. 

Destruction  of  private  property,  see  Health, 
1. 

Dogs  as  property,  see  Animals,  3  b. 

Growing  crops  as  realty  or  personalty,  see 
Cbops,  1. 

Interference  with  right  of  enjoyment,  «ee 
Nuisances,  i  a. 

Leasehold  as  personal  property,  see  Land- 
lord AND  Tenant,  3  a. 

Limitation  of.  actions  for  injuries  to  real 
property,  see  Limitation  of  ActioflS, 
3. 

Ownership  of  water,  see  Waters  anb  Water- 
courses, 3  b   <3). 

Parol  trust  in  personal  property,  see  TlBUSTS 
AND  Trustees,  I  a  (2). 

Parol  trust  ia  real  property,  see  IIrusts  and 
Trustees,  1  a  <a). 

Property  quajifica-tiohs  of  jurors,  see  •JORY, 
2. 

Property  rights  in  dead  body,  see  Dead 
Body. 

Restriction  of  property  rights,  see  Constitu- 
tional Law,  S  b. 

Bight  of  owner  of  land  to  hidden  treasure. 
See  Treasure  Iteovte. 

Eight  of  purchaser  to  hold  and  sell  as  pTop- 
erty,  see  Constitutional  Law,  «. 

Eight  of  suffrage  dependent  on  ownership  ef 
property,  see  Elections,  1  d. 

Bight  to  recover  personal  property  in  pos- 
session of  another,  see  LimitaWON  op 
ActHjns,  3. 

Sale  of  personal  property,  see  Sales. 

State  pa-operty,  see  States,  7, 

Survival  of  cause  of  acMon  for  iiftjuiries  to 
property,  see  Abaisiment  ANb  REVlVAt. 

User  of  property  as  nuisance,  see  Ncmances 
1  a. 

Venue  of  action  to  enjoin  trespass  on  real 
property,  see  Venue,  1. 
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Voluntary  exposure  in  attempting  to  save 
property,  see  Negligence,  7  d. 

Waterworks  franchise  as  personal  property, 
see  Fbanchises. 

Words  affecting  property  as  libelous,  see 
LiBEi.  AND  Slander,  2  j. 

Wbat  included  in  "chattels  real."  — 

"  Chattels  real "  include  estates  for  years  at 
will,  by  sufferance,  and  various  interests  of 
uncertain  duration.  They  are  to  be  dis- 
tinguished from  things  which  have  no  con- 
cern with  the  land,  such  as  mere  movables 
and  rights  connected  with  them,  which  are 
"  chattels  personal,"  and  also  from  a  "  free- 
hold," which  is  realty.  Orchard  v.  Wright, 
etc..  Store  Co.    (Mo.),  20-1072. 

Effect  of  statute  declaring  "  real 
estate  "  to  include  chattels  real.  —  The 
Missouri  statute  (Ann.  St.  1906,  p.  850) 
governing  conveyances  of  real  estate  which 
declares  that  the  term  "  real  estate "  shall 
embrace  all  chattels  real  does  not  attempt 
to  convert  into  real  estate  that  which  was 
personalty  at  common  law,  but  merely  pre- 
scribes the  mode  of  conveyance  or  transfer. 
Orchard  V.  Wright,  etc..  Store  Co.  (Mo.), 
20-1072. 

Crude  turpentine  in  boxes  in  tree  as 
personalty.  —  Crude  turpentine  in  turpen- 
tine boxes  in  the  pine  trees  in  a  state  to  be 
dipped  up,  is  personal  property.  The  tur- 
pentine crop  is  properly  classed  with  fructiis 
industriales,  for  it  is  not  the  spontaneous 
product  of  the  trees,  but  requires  annual 
labor  and  cultivation.  Richbourg  v.  Rose 
(Fla.),  12-274. 

Meteorites  as  property.  —  A  meteorite, 
or  a  mass  of  metal  of  glacial  origin,  which 
is  found  resting  upon  the  surface  of  the  earth, 
is  realty,  unless  it  has  been  severed  from 
the  land  and  appropriated  for  use  as  per- 
sonalty, and  therefore  the  title  thereto  is  in 
the  owner  of  the  land  where  it  is  found,  and 
not  in  the  finder.  Oregon  Iron,  etc.,  Co.  v. 
Hughes   (Oregon),  8-566. 

In  an  action  to  replevy  a  meteorite  found 
by  the  defendant  on  the  surface  of  the  plain- 
tiff's land  and  secretly  removed  by  the  de- 
fendant, evidence  that  the  meteorite  was 
worshipped  by  the  Indians  and  that  water 
standing  in  holes  therein  was  utilized  by 
them  for  practical  and  religious  purposes  is 
insufficient  to  show  a  severance  of  the  body 
from  the  soil  by  the  Indians  and  an  appro- 
priation of  it  by  them  for  use  as  personal 
property.  Oregon  Iron,  etc.,  Co.  v.  Hughes 
(Oregon),  8-556. 

Gold-bearing  quartz  rock  beneath 
surface  of  earth  as  property.  —  Oold- 
bearing  quartz  rock  found  beneath  the  sur- 
face of  the  earth  is  not  lost  property  but 
property  embedded  in  the  soil,  and  title  there- 
to is  in  the  owner  of  the  land.  Ferguson  v. 
Ray  (Oregon),  1-1. 

Presumption  as  to  o^mership  of 
building  erected  on  another's  land.  — 
Where  a  person  places  a  frame  factory  upon 
the  land  of  another,  with  the  landowner's 
license,  but  with  no  agreement  respecting  the 
subsequent  ownership  of  the  factory,  the  pre- 
sumption is  that  the  building  remains  the 


property  of  the  party  annexing  it,  and  is 
removable  by  him.  King  v.  Morris  (N.  J.), 
12-1086. 

What  constitutes  actual  possession 
ousting  constructive  possession  under 
paper  title.  —  The  occupation  of  pine  land 
by  annually  making  turpentine  on  it  is  such 
an  actual  possession  as  will  oust  a  construc- 
tive possession  by  one  claiming  merely  under 
a  superior  paper  title.  Richbourg  v.  Rose 
(Fla.),  12-274. 

Prevailing  title  where  equities  of 
claimants  to  realty  are  equal.  —  Where 
the  equities  are  equal  as  between  claimants 
to  real  estate  none  of  whom  have  any  legal 
title,  that  which  is  prior  in  point  of  time  will 
prevail.  Johnson  v.  Hayward  (Neb.),  12- 
800. 

PROPBIETABT  FUNCTIONS. 

Liability  of  municipality  for  acts  done  in 
exercise  of  proprietary  functions,  see 
Municipal  Cobpobations,  9  b. 


PROPBIETABT  POWEB. 

Grovernmental  and  proprietary  powers  of 
municipalities  distinguished,  see  Muni- 
cipal   COKPOBATIONS,   4  b. 


PROSECUTING   ATTOBNETS. 

Disobedience  of  subpoena  issued  by  district 
attorney  as  contempt  of  court,  see  Con- 
tempt, 1  e. 

Effect  of  promise  of  immunity  to  accomplice 
turning  state's  evidence,  see  Cbiminal 
Law,  6  d. 

Necessary  party  to  quo  wa/rranto  proceed- 
ings, see  Quo  Wabbanto,  4. 

Necessity  of  signature  to  information,  see 
Indictments  and  Informations,  8. 

Request  for  leniency  to  accomplice  as  evi- 
dence to  impeach  accomplice's  testi- 
mony, see  Criminal  Law,  6  n  ( 1 ) . 

Special  counsel  to  assist  prosecuting  attor- 
ney, see  Cbiminal  Law,  6  i. 

Statement  made  to  prosecuting  attorney  as 
privileged,  see  Libel  and  Slander,  3  b. 

Taking  prisoner  to  prosecuting  attorney's 
office,  see  Criminal  Law,  3. 

Nature  of  office  of  special  attorney 
to  prosecute  liquor  cases.  ^  An  office  of 
special  attorney  for  the  state  in  any  county 
to  have  full  charge  and  control  of  all  prose- 
cutions in  the  county  relating  to  the  law 
against  the  manufacture  and  sale  of  intoxi- 
cating liquors,  would  be  a  public  office  with 
governmental  functions  and  could  'oe  estab- 
lished only  by  the  legislature.  State  v.  But- 
ler (Me.),  18-484. 

Poirer  of  court  to  appoint  assistant 
prosecuting  attorney.  —  In  Indiana  the 
only  express  statutory  authority  for  the  ap- 
pointment of  attorneys  to  assist  the  prose- 
cutor in  criminal  cases  is  found  in  the  statute 
(section  2087  Burns,  1908,  Acts  1905,  p.  584, 
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§  216),  which  applies  to  cases  taken  on 
change  of  venue  from  the  county  in  which  the 
prosecution  originated.  Board  of  Commis- 
sioners V.  McGregor   (Ind.),  17-333. 

As  provision  is  made  by  statute  in  Indiana 
for  the  election  of  prosecuting  attorneys, 
who  are  authorized  to  appoint  deputies  to 
assist  in  the  discharge  of  their  official  duties, 
and  also  for  the  appointment  by  the  court 
of  an  attorney  to  prosecute  for  the  term  in 
case  of  the  absence  of  the  prosecuting  at- 
torney, an  actual  necessity  for  the  appoint- 
ment by  the  court  Of  an  attorney  to  assist 
the  oflScial  prosecutor  can  scarcely  be  said 
to  exist  in  any  case;  and  if  it  is  expedient 
and  desirable  that  the  state  should  have  the 
assistance  of  other  counsel  in  the  conduct  of 
an  important  and  difficult  case,  the  duty  of 
providing  for  such  emergencies  rests  primar- 
ily with  the  legislature.  Board  of  Commis- 
sioners f.   McGregor    (Ind.),   17-333. 

Right  of  disbarred  attorney  to  hold 
office  of  prosecuting  attorney.  —  The 
disbarment  of  an  attorney  is  an  adjudication 
that  he  does  not  possess  a  proper  knowledge 
of  legal  ethics,  and  therefore  that  he  is  not 
"  learned  in  the  law  "  within  a  constitutional 
provision  prescribing  the  qualifications  for 
state's  attorneys.  Danforth  v.  Egan  (S.  D.), 
20-418. 

An  attorney  who  has  been  disbarred  can- 
not hold  the  office  of  state's  attorney,  though 
the  only  qualification  for  the  office  expressly 
required  by  constitution  is  that  the  incum- 
bent shall  be  "  learned  in  the  law."  The  use 
of  the  word  "  attorney "  in  the  title  of  the 
office  implies  a  person  entitled  to  appear  in 
the  courts,  and  moreover  a  person  not  so 
entitled  is  unable  to  perform  the  principal 
duties  of  the  office.  Danforth  v.  Egan 
(S.  D.),  20-^18. 

Dnty  of  prosecntlng  attorney  to  pro- 
tect defendant's  rights.  —  It  is  as  much 
the  duty  of  prosecuting  attorneys  to  see  that 
a  person  on  trial  is  not  deprived  of  any  of 
his  constitutional  or  statutory  rights  as  it 
is  to  prosecute  him  for  the  crime  with  which 
he  is  charged.  State  l'.  Osborne  (Ore.),  20- 
627. 

Constmotion  of  statnte  authorizing 
removal  of  prosecuting  attorney.  —  A 
statute  providing  for  the  removal  of  a  county 
attorney  from  office  for  neglect  of  duty  is 
penal  in  character  and  must  be  strictly  con- 
strued. Tennant  v.  Kuhlemeier  (Iowa),  19- 
1026. 

Removal  for  failure  to  enforce  law. 
—  The  Iowa  mulct  law  (Code,  §  2446)  pro- 
viding for  the  removal  of  a  county  attorney 
who  fails  to  enforce  the  provisions  thereof 
refers  only  to  the  levy  and  collection  of  the 
mulct  tax,  and  does  not  contemplate  failure 
to  proceed  under  the  prohibitory  law.  Ten- 
nant V.  Kuhlemeier  (Iowa),  19-1026. 


PROSECUTION. 

See  Malicious  Mischief;  Maucious  Pbose- 

CUTIOW. 

Dismissal  of  proceeding  for  want  of  prosecu- 
tion, see  Eminent  Domain,  9  a. 


PROSPECTIVE  STATUTES. 

See  Statutes,  4  a. 

PROSTITUTES. 

See  DisoBDEBLY  Houses. 

Criminal   knowledge  of  prostitute  under   ai.;e 

of  consent  as  statutory  rape,  see  Rai'e, 

2  b. 

PROTEST. 

See  Bills  and  Notes,  9. 

Liability  for  wrongful  protest  of  check,  see 

Checks,  9. 
Waiver  of  protest  as   affecting  negotiability 

of  notes,  see  Bills  and  Notes,  6  a. 

PROVABLE   CLAIMS. 

See  Bankbcptoy,  4. 

PROVISIONS. 

Tea  and  coffee  as  provisions  within  peddlers' 
license  laws,  see  Hawkebs  and  Ped- 
DLGBS,   2. 

PROVISO. 

Construction  of  proviso  in  statutes,  see  Stat- 
utes, 4  b. 

PROVOCATION. 

Killing     under     adequate     provocation,     spe 

Homicide,  4  a  (3). 
Mitigation  of  damages,  see  Damages,  5. 
Eeason  for  assault  and  battery,  see  Assault 

AND  Battery,  1  e. 


PROXIMATE   CAUSE. 

See  Damages;  Negligence,  4. 

Horse  frightened  by  starting  of  locomotive, 
see  Eaileoads,  8  b  (3). 

Injuries  to  servant,  see  Masteb  and  Sebvant, 
3  i. 

Persons  injured  while  intoxicated,  see  Intoxi- 
cating LiQUOBS,  8  c. 


PRUDENCE. 


See  Negligence. 


PUBLIC. 

Dedication   of   property   to   public   purposes, 
see  Dedication. 
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PmSLIC  ADMINISTRATOR. 

See  ExECUTOBS  and  Administbatobs. 


PUBLIO  HIGHWAYS. 

See  Stbbets  and  Highways. 


FUBUCATION. 

See  Newspapebs. 

AdvertisenieHts  for  bids  for  public  worlv,  see 

MUNICrPAL  COBPOBATIONS,   7  d. 

Contempt  by  newspaper  publication,  see  Con- 
tempt, 1  b. 

Element  of  libel,  see  Libel  and  Slander,  1  a. 

Liability  of  editor  for  libelous  publication, 
see  Libel  and  Slandeb,  4  c. 

Newspaper  account  of  arrest  as  element  of 
damage  for  false  imprisonment,  see 
False  Impeisonment,  6. 

Obscene  publication,  see  Obscenity. 

Publication  of  constitutional  amendments,  see 
Constitutional  Law,  27. 

Publication  of  ordinances,  see  Municipal  Cob- 

POBATJOJfS,  5  b. 

Publication  of  statutes,  see  Statutes,  1  g. 

Publication  of  wills,  see  WiLLSj  3  b. 

Service  of  process  by  publication,  see  Sum- 
mons AND  Process,  2. 

Validity  of  publication  of  notice  on  Sunday, 
see  Sundays  and  Holidays,  3. 

Validity  of  statute  prohibiting  publication  of 
details  of  execution  of  death  sentence, 
see  Constitutional  Law,  11. 

What  constitutes  publication,  see  Copyright. 

PUBLIC   BUILDINGS. 

Contracts  to  influence  location  of  buildings, 
see  CoNTEACTS,  4  e. 

Liability  of  municipality  for  accidents  in  con- 
nection with  public  buildings,  see  Muni- 
cipal Corporations,  9  a. 

Powers  of  county  commissioners,  see  Coun- 
ties, 5  a. 

PUBLIC   CORPORATIONS. 

See  Corporations,  1  a. 

PUBLIC   DOCUMENTS. 

See  Evidence,  9  a. 

PUBLIC   FUNDS. 

Disbursements,  see  States,  5. 
Unautliorized    deposit    in    bank,    see    Banks 
AND  Banking,  5  b  (1). 

PUBLIC    GROUNDS. 

Power  of  municipillltjr  to  accept  dedication, 
see  Municipal  Corporations,  4  e. 


PUBLIC   HEALTH. 

See  Health. 

Power  of  municipality  to  erect  and  maintain 
{)ublio  health,  see  Municipal  Corpora- 
tions, 4  e. 


PUBLIC  IMPORTANCE. 

Judicial  notice  of  matters  of  public  import- 
ance, see  Evidence,  1  i. 


PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations, 

PUBLIC   INTEREST. 

As  affecting  right  to  maintain  nuisance,  Bee 
Nuisances,  4  a. 

PUBLIC  LANDS. 

Adverse  possession  of  public  lands,  see  An- 

verse  Possession. 
Condemnation  of  public  lands,  see  Eminent 

Domain,  5. 

•NatTire  of  colonial  grants.  —  The  title 
to  much  of  the  land  in  eastern  Massachu- 
setts is  derived  from  orders  of  the  general 
court  or  the  governor  and  assistants,  issued 
in  the  early  years  of  the  colony.  Such  orders 
are  usually  very  informal,  and  they  differ 
greatly  in  their  terms,  but  the  words  shall 
"  belong  to  "  are  quite  generally  used  therein 
as  the  operative  words  denoting  future  own- 
ership. East  Boston  Co,  v.  Commonwealth 
(Mass.),  17-146. 

AVliat  constitutes  grant  of  public 
lands.  ~-  The  order  of  the  Massaohugetts 
general  court  of  March  13,  1640,  declaring 
"  that  the  flats  round  about  Nodles  Island 
do  belong  to  Nodles  Island  to  the  ordinary 
lowe  water  marke,"  constituted  a  grant  of 
the  fiats  in  question  to  Samuel  Maverick, 
who  was  then  the  owner  of  the  fee  in  the 
island.  East  Boston  Co.  v.  Commonwealth 
(Mass.),  17-146. 

The  words  "  ordinary  lowe  water  marke,'' 
as  used  in  such  order,  were  intended  to  refer 
to  the  line  of  average  or  mean  low  water, 
and  not  to  the  line  of  extreme  low  water 
shown  at  an  ebb  of  the  tide  resulting  from 
usual  causes  and  conditions.  The  use  of  the 
word  ''  ordinary "  distitiguiahes  such  grant 
from  the  Colonial  Ordinance  of  1647,  which 
extends  the  line  of  individual  ownership  as 
far  as  the  tide  ebbs,  if  that  point  is  not 
more  than  one  hundred  rods  from  ordinary 
high  water  mark.  East  Boston  Co.  v.  Com- 
monwealth  (Mass.),  17-146. 

Construction  of  statute  grantlnB 
public  lands.  —  In  an  action  to  determine 
the  title  to  land,  where  it  appears  that  the 
British  Columbia  Vancouver  Island  Settlers' 
Eights  Act  of  1904  directed  that  a  grant  in 
fee  simple  without  any  reservations  as  to 
mines  and  minerals  should  be  issued  to  set- 
tlers therein  defined,  and  that  thereunder  a 
grant  was  made  to  the  defendant  of  the  lot 
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in  controversy,  and  it  further  appears  that 
by  an  act  of  the  same  legislature  passed  in 
1883  land  which  included  the  said  lot  had 
been  granted  with  its  mines  and  minerals  to 
the  Dominion  government  in  aid  of  the  con- 
struction of  the  plaintiff's  railway,  and  in 
1887  had  been  granted  by  the  Dominion  gov- 
ernment to  the  plaintiff  under  the  provisions 
of  the  Dominion  act  passed  in  1884,  it  is  held 
that  the  true  construction  of  the  act  of  1904 
is  that  it  legalized  the  grant  to  the  defend- 
ant, and  superseded  the  plaintiff's  title;  that 
the_  act  of  1904  was  intra  vires  of  the  local 
legislature,  which  had  exclusive  power  of 
amending  or  repealing  its  own  act  of  1883  i 
and  that  the  act  of  1904  related  to  land 
which  had  become  the  property  of  the  plain- 
tiff, and  affected  a  work  and  undertaking 
purely  local  within  the  meaning  of  the  Brit* 
ish  North  America  Act.  McGregor  v,  Esqui- 
mault,  etc.,  E.  Co.  (Eng.),  gi-STS. 

Filing  of  selection  list,  snbjeoi  to 
approval,  as  passing  title.  —  Under  the 
Act  of  Congress  of  June  18,  1874  (18  St. 
L.  80;  6  Fed.  St.  Ann.  429)  referring  to  a 
grant  to  the  state  of  Oregon  of  lands  to  be 
selected  from  the  public  domain  to  aid  in  the 
construction  of  a  military  road,  and  provid- 
ing that  patents  for  said  lands,  when  se- 
lected, shall  be  issued  to  the  state  or  its 
grantees,  a  selection  list  filed  by  a  grantee 
of  the  state  does  not  pass  the  title  to  the 
lands  selected  until  the  selection  has  been  ap- 
proved by  the  secretary  of  the  interior.  Boe 
V.  Arnold   (Ore.),  20^533. 

Title  of  homesteader  on  indemnity 
lands  before  segregation.  —  Appellant, 
claiming  title  under  a  land  grant,  and  re- 
spondent, under  his  homestead  entry,  con- 
ducted a  contest  through  the  United  States 
general  land  oflSce,  and  the  case  was  finally 
decided  in  favor  of  apj)ellant.  Held  that  the 
lands  in  question  had  not  been  segregated 
from  the  public  domain  at  the  time  respond- 
ent made  settlement  as  the  lists  Of  the 
appellant  railroad  company,  designating  in- 
demnity lands,  had  not  been  approved  by  the 
secretary  of  the  interior  at  that  time,  and 
that  the  respondent  was  the  equitable  owner 
of  the  land.  Houston  J).  Northern  tac.  E. 
Co.   (Minn.),  18-325. 

Estoppel  of  claimant  to  lands  witb- 
draivn.  —  Where  a  person  entitled  to  a  cer- 
tain quantity  of  land  to  be  selected  by  him 
from  the  pubjie  domain  makes  his  selection, 
and  afterwards  a  part  of  the  land  selected 
is  withdrawn  by  the  secretary  of  the  in- 
terior, whereupon  other  land  is  selected  by 
such  person  in  place  of  the  part  withdrawn, 
his  grantee  is  estopped  to  claim  the  land 
originally  selected.  Boe  v.  Arnold  (Ore.), 
20-533. 

Interference  by  state  court  with  lai|d 
rights  in  contest  before  federal  depart' 
ment.  —  Where  a  party  claims  the  right  to 
poeseseion  of  public  land  by  virtue  of  a 
homestead  entry  against  a  party  in  posses- 
sion under  claim  of  superior  right,  and  the 
claims  of  the  parties  are  in  contest  before 
the  federal  land  department,  the  courts  will 
protect  the  rights  of  the  parties  so  far  as 
the   same   can   be   done   without   deciding   a 


controversy  of  which  the  land  department 
has  exclusive  jurisdiction.  Zimmerman  v. 
McCurdy  (N.  Dak.),  12-29. 

An  occupying  claim&nt  of  public  land  can- 
not be  ousted  by  a  claimant  under  a  home- 
stead entry,  where  the  merits  of  their 
opposing  claims  to  the  right  of  possession 
are  involved  in  a  contest  pending  before  the 
federal  land  department,  and  have  not  been 
finally  determined.  Zimmerman  v.  McCurdy 
(N.  Dak.),  12-29. 

Injunction  is  the  proper  remedy  in  such 
cases  to  protect  the  occupying  claimant's 
possession  against  the  other  claimant's  at- 
tempts to  tsike  forcible  possession,  until  the 
rights  of  the  parties  shall  have  been  deter- 
mined in  the  pending  contest.  Zimmerman 
V.  McCurdy   {N.  Dak.),  12-29'. 
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d.  Eight    to    compensation    for    full 

term    for    service    of    less    than 
whole  term,  1307. 
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against    increase     or    decrease 
during  term,  1307. 
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OP  Office,  1307. 

a.  Duration,  1307. 

(1)  In  general,  1307. 

(2)  Power    to    fix    commence- 

ment    or     duration     of 
term,  1307. 

(3)  Duration    of   term    of   ap- 

pointee   to    fill    vacancy 
^  1308.  ■" 

b.  Termination,  1309. 

(1)  Resignation,  1309. 

(2)  Suspension  or  removal 

1309. 

8.  De  Facto  Officers,  1310. 
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9.  Cini.  Liabilities,  1310. 

a.  In  general,  1310. 

b.  Liability    of    sureties    on    official 

bond,  1311. 
10.  Cbiminal  Liabiuty,  1311. 

See  Judges;  Pbosecutino  Attobnets;  Sher- 
iffs AND   CONSTABI^S. 

Acceptance  of  bribes,  see  Bbibeby. 
Application    of    doctrine    of    estoppel,    see 

ESTOFPEL,   1. 

.Assignability   of   fees   of   public   officers,   see 

Assignments,  1  b. 
Bribery    of    government    officials,    see    CoN- 

SPIBACY,   I   b. 

Comment  on  character  and  conduct  of  public 
officers  as  privileged,  see  Libel  and 
Slandeb,  3  d. 

Compelling  performance  of  public  functions, 
see  Mandamus,  2. 

Contracts  relating  to  public  service,  see  Con- 
TBACTS,  i  e. 

Contracts  to  influence  appointment  or  elec- 
tion, see  CoNTBACTS,  4  e. 

Control  of  acts  by  prohibition,  see  Pbohibi- 

TION,  3. 

Criticism  of  candidates  as  privileged,  see 
Libel  and  Slandeb,  3  c. 

Effect  of  executing  deed  in  official  capacity, 
see  Deeds,  2  f. 

Effect  of  pardon  as  restoration  to  office,  see 
Pabdon,  Repbieve,  and  Amnesty,  2  a. 

Ejectment  against  state  officer,  see  Eject- 
ment, 3. 

Filling  vacancies  in  office  by  special  election, 
see  Elections,  3  b. 

Health  officers,  see  Health,  1. 

Highway  officers,  see  Stbeets  and  Highways. 

Illegal  exactions  by  public  officers,  see  Ex- 
tobtion. 

Imputing  dishonesty  to  public  officers,  see 
Libel  and  Slandeb,  2  h. 

Judicial  notice  of  public  officers,  see  Evi- 
dence, 1  d. 

Liability  for  false  imprisonment,  see  False 
Impbisonment. 

Liability  of  clerk  for  acts  of  deputy,  see 
Acknowledgments. 

Liability  of  highway  officers,  see  Stbeets  and 
Highways,  7  o. 

Liability  of  municipality  for  torts  of  officers, 
see  Municipal  Cobpobations,  9  c. 

Liability  of  state  officers  for  costs,  see  Costs, 
3. 

Liability  of  sureties  for  acts  outside  limits 
of  official  duties,  see  Subettship,  3  b. 

Notary  public  as  public  officer,  see  Notaby 
Public. 

Presumption  of  regularity  of  acts,  see 
Acknowledgments. 

Quieting  title  to  office,  see  Quo  Wabbanto,  1. 

Recording  officers,  see  Recobds,  7. 

Reimbursement  for  expenses,  see  Municipal 
Cobpobations,  6. 

Resisting  officers,  see  Obstruction  of  Jus- 
tice. 

Restoring  possession  of  office,  see  Mandamus, 
2  h. 

Restraining  illegal  use  of  funds,  see  Injunc- 
tions, 2  d. 

Right  of  subrogation,  see  Subbogation,  1  b. 


Right  to  arrest  without  warrant,  see  Abbest 
2  b.  -"^""Mix, 

Right  to  recover  reward,  see  Sewabds. 

Salary  of  public  officer  as  subject  to  garnish- 
ment, see  Gabnishuent,  1  d. 

School  officers,  see  Schools,  2. 

Validity  of  ministerial  acts  on  Sunday  or 
holiday,  see  Sundays  and  Holidays,  3. 

Waiver  of  right  of  privacy,  see  Privacy 
Right  of.  ' 

1.  Cbeation  of  Office. 

Power  of  legislatnre.  —  Only  the  legis- 
lature can  establish  a  public  office  (other 
than  a  constitutional  office)  as  an  instru- 
mentality of  government.  Whether  the 
establishment  of  such  office  is  necessary  or 
expedient,  its  duties,  its  powers,  its  beginning, 
its  duration,  its  tenure,  are  all  questions  for 
the  legislature  to  determine  and  be  re- 
sponsible to  the  people  for  their  correct  de- 
termination.    State  V.  Butler   (Me.),  18-484. 

2.  Who  abe  Public  Officebs. 

Officers  distimgnished  from  em- 
ployees. —  A  public  officer,  as  distinguished 
from  an  employee,  is  one  whose  duties  are 
in  their  nature  public,  that  is,  involving  in 
their  performance  the  exercise  of  some  por- 
tion of  the  sovereign  power  whether  great 
or  small,  and  in  whose  proper  performance 
all  citizens  irrespective  of  party  are  inter- 
ested, either  as  members  of  the  entire  body 
politic  or  of  some  duly  established  subdivision 
of  it.  Where  an  employment  is  a  continuing 
one,  which  is  defined  by  rules  prescribed  by 
law  and  not  by  contract,  such  a  charge  or 
employment  is  an  office,  and  the  person  who 
performs  it  is  an  officer.  Attorney-General 
V.  Tillinghast  (Mass.),  17-449. 

Subordinate  officers.  —  The  fact  that  the 
authority  of  one  public  officer  is  subordinate 
to  that  of  another  does  not  prevent  him  from 
being  an  officer  as  distinguished  from  a  mere 
employee.  A  subordinate  or  inferior  officer 
is  none  the  less  an  officer.  Attorney-General 
V.  Tillinghast  (Mass.),  17-449. 

3.  Appointment  and  Election. 

a.  Appointment. 
( 1 )  In  general. 

When  Tacanoy  exists.  —  The  word  "  in- 
cumbent" as  used  in  the  Wyoming  statute 
(Rev.  St.  1899,  §  381)  providing  that  an 
elective  office  shall  be  deemed  vacant  in  case 
of  the  death  of  the  incumbent  before  the  end 
of  his  term  of  office,  or  upon  certain  other 
contingencies,  necessarily  refers  to  a  living 
person,  and  can  have  no  application  to  a  per- 
son who  has  been  elected  to  an  office  but 
who.  has  died  before  the  commencement  of 
his  term.  Ballantyne  v.  Bower  (Wyo.),  17- 
82. 

Power  of  leglslatnre  to  appoint  offi- 
cers. —•  A  state  legislature  has  no  power  to 
appoint  county  officers  or  to  extend,  by  an 
act  solely  for  that  purpose,  the  terms  of 
such  officers  who  are  already  in  office.  State 
ex  rel.  Hensley  «?.  Plasters  (Neb.),  13-164. 
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Blgbt  of  oonrt  to  control  discretion 
tn  appointment.  —  Where  the  legislature 
authorizes  officers  and  boards  to  make  ap- 
pointments and  vests  them  with  a  discretion, 
the  courts  cannot  supervise  or  control  the 
discretion  so  vested.  Dever  v.  Humphrey 
(Kan.),  1-2&3. 

Validity  of  appointment  to  term 
commencing  after  expiration  of  ap- 
pointing offloer'a  term.  —  The  well-settled 
rule  of  the  common  law  forbids  that  an 
officer  clothed  with  power  of  appointment 
to  a  public  office,  shall  forestall  the  rights 
and  prerogative  of  his  successor,  by  making  a 
prospective  appointment  to  fill  au  anticipated 
vacancy  in  an  office  the  term  of  which  can- 
not begin  until  after  his  own  term  and  power 
to  appoint  have  expired.  State  ex  rel.  Mor- 
ris V.  Sullivan  (Ohio),  18-139. 

This  established  rule  of  the  common  law  is 
neither  abrogated  nor  modified  by  the  pro- 
visions of  section  1  of  the  act  of  the  general 
assembly  of  the  state  of  Ohio  passed  April 
2,  1906  (98  0.  L.,  342),  creating  a  railroad 
commission,  and  requiring  the  governor  to 
appoint  thereto  "  in  January,  1904),  and 
biennially  thereafter,  one  commissioner  for 
the  term  of  six  years  from  the  first  Monday 
in  February  of  such  year."  State  ex  rel. 
Morris  v.  Sullivan   (Ohio),  18-139. 

(2)  Appointment  subject  to  confirmation. 

AVIien  confirmation  may  lie  made.  — 

The  confirmation  by  the  senate  of  an  ap- 
pointment of  a  public  officer  made  by  the 
governor  is  not  a  legislative  act,  but  can  be 
performed  as  well  at  a  special  session  as  at 
a  regular  session.  Nor  is  it  material,  in  this 
regard,  for  what  purpose  the  legislative  body 
may  have  been  called  in  session.  Whenever 
the  senate  is  lawfully  convened  for  legisla- 
tive purposes  it  has  the  right  to  act  for 
administrative  purposes,  even  without  men- 
tion of  such  purpose  in  the  call  for  a  special 
session.  State  ex  inf.  Major  v.  Williams 
(Mo.),  17-1006. 

Rigbts  of  appointee  pending  con- 
firmation. —  A  statute  authorizing  the  gov- 
ernor to  appoint  a  specified  public  officer  with 
the  advice  and  consent  of  the  senate,  cannot 
reasonably  be  construed  as  contemplating 
that  there  can  be  no  occupant  of  the  office 
until  both  the  governor  and  the  senate  have 
acted.  On  the  contrary,  it  contemplates  that 
the  appointment  shall  be  made  at  the  proper 
time,  and  that  the  senate  shall  act  thereupon 
at  its  next  session.  In  the  meantime,  the 
appointee,  after  having  otherwise  qualified 
under  the  act,  is  entitled  to  the  office  until 
such  time  as  the  senate  may  pass  adversely 
upon  his  appointment,  in  which  event  it 
would  become  incumbent  upon  the  governor 
to  appoint  another  person.  State  ex  inf. 
Major  V.  Williams   (Mo.),  17-1006. 

(3)   Civil  service  laws. 

Validity  of  statnte  granting  prefer- 
ence to  veterans.  —  A  statute  providing 
that  veterans  of  the  Civil  war  shall  be  pre- 
ferred for  appointment  to  public  office  is  con- 


stitutional.    Goodrich     v.    Mitchell     (Kan.), 
1-288. 
Qualifications    for    preference.   —   To 

obtain  the  preference  given  by  a  statute  to 
veterans  of  the  Civil  war  for  appointment 
to  public  office,  the  applicants  must  possess 
equal  qualifications  with  others.  Dever  v. 
Humphrey   (Kan.),  1-293. 

Exercise  of  discretion  in  appoint- 
ment. —  In  investigating  the  qualifications 
of  an  applicant  for  a  position  under  the  vet- 
erans' preference  law,  the  appointing  power 
must  act  in  good  faith  and  make  the  deter- 
mination fairly  and  honestly.  Dever  v.  Hum- 
phrey (Kan.),  1-293. 

Constmction  of  statute  exempting 
office  from  civil  service  rules.  —  The 
Massachusetts  statute  (Rev.  Laws,  c.  19,  § 
9),  which  provides  that  officers  whose  ap- 
pointment is  subject  to  confirmation  by  the 
city  council  of  any  city  shall  not  be  affected 
as  to  their  selection  or  appointment  by  the 
civil  service  rules,  must  be  held  to  refer  to 
officers  whose  offices  have  been  created  and 
whose  appointment  has  been  made  subject  to 
confirmation  by  a  city  council  since  the  enact- 
ment of  the  statute,  as  well  as  to  those  whose 
appointment  was  subject  to  such  confirmation 
at  the  time  of  its  enactment.  Attorney-Gen- 
eral V.  Tillinghast  (Mass.),  17-449. 

Inasmuch  as  the  assistant  city  auditor  of 
the  city  of  New  Bedford  is  appointed  by  the 
city  auditor  subject  to  confirmation  by  tlie 
city  council,  and  receives  a  fixed  annual  sal- 
ary, and  is  subject  to  removal  by  the  city 
auditor,  and  is  authorized  to  assist  the  latter 
in  the  performance  of  his  duties  and  tempo- 
rarily to  discharge  those  duties  in  the  absence 
of  the  city  auditor  or  during  a  vacancy  in 
the  office,  it  must  be  held  that  such  assist- 
ant city  auditor  is  a  public  officer,  and, 
therefore,  that  his  appointment  is  not  sub- 
ject to  the  rules  of  the  civil  service 
commissioners.  Attorney-general  v.  Tilling- 
hast (Mass.),  17-449. 

b.  Election. 

Election  held  at  same  time  consti- 
tutional amendment  creating  office 
adopted.  —  When  an  amendment  to  the  con- 
stitution creates  a  public  office,  such  office 
may  be  filled  by  vote  of  the  electors  at  the 
same  election  at  which  the  amendment  is 
adopted.  State  ex  rel.  Thompson  v,  Winnett 
(Neb.),  15-781. 

4.  Qualifications. 

Power  of  legislature  to  define.  —  The 

legislature  has  power  to  define  the  qualifi- 
cations of  statutory  officers,  in  the  absence 
of  any  regulation  of  the  subject  by  the  con- 
stitution. State  V.  Goldthait  (Ind.),  19-737. 
Validity  of  statute  relating  to  quali- 
fications for  constitutional  office.  —  A 
statute  requiring  a  candidate  for  a  public 
office  to  declare  that  if  nominated  and  elected 
he  will  qualify  does  not  add  to  a  qualifica- 
tion not  required  by  the  constituUon,  but 
merely  gives  the  electors  the  right  to  know 
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whether  one  nominatedcand  elected  will  serve. 
State  V.  Frear  (Wis.),  20-633. 
■  Filing  bond.  —  Where  it  is  provided  by 
statute  that  a  person  elected  to  a  municipal 
office  shall  file  a  bond  within  a  certain  period 
after  election,  such  period  should  be  reckoned 
not .  from  the  date  of  casting  the  votes  for 
office  but  from  the  date  of  the  decision  by 
the  proper  officials  or  by  the  court  as  to  who 
has  been  elected.  Murdoch  v.  Strange  ( Md. ) , 
3-66. 

5.  Eights,  Powers,  and  Duties. 
a.  In  general. 

Fovrer  of  legislature  to  prescribe 
mode  of  exercising  discretionarjr  pow- 
ers. —  The  legislature  has  plenary  power  to 
prescribe  the  manner  in  which  statutory  offi- 
cers shall  exercise  the  discretionary  powers 
conferred  on  them.  State  r.  Goldthait 
(Ind.),  19^737. 

Bight  to  forcibly  obtain  possession 
of  ofBce.  —  A  person  rightfully  elected  county 
judge  and  entitled  to  possession  of  the  office 
is  justified  in  forcibly  taking  possession  by 
breaking  into  the  office  room  during  the 
absence  of  the  wrongful  incumbent.  State 
ex  rel.  Dithmar  v.  Bunnell   (Wis.),  11-560. 

Bigbt  to  ofBlce  pending  contest.  —  In 
an  election  contest  the  judgment  of  the  trial 
court,  duly  appealed  from,  declaring  the  con- 
testant elected  and  anniiling  the  certificate 
of  election  held  by  the  incumbent  does  not 
give  the  contestant  the  right  to  hold  the 
office,  to  discharge  its  duties,  and  to  receive 
the  compensation  until  the  affirmance  of  the 
judgment  on  appeal.  Chubbuck  i'.  Wilson 
(Cal.),  12-888. 

IVhat  are  duties  of  officers  in  gen- 
eral. —  The  duties  of  a  public  office  include 
all  those  which  fairly  lie  within  its  scope; 
those  which  are  essential  to  the  accomplish- 
ment of  the  main  purpose  for  which  the  office 
was  created,  and  those  which,  although  in- 
cidental and  collateral,  are  germane  to  or 
serve  to  promote  or  benefit  the  accomplish- 
ment of  the  principal  purposes.  All  such 
duties  are  official,  and  the  incumbent  may 
be  compelled  to  perform  them.  Duties  not 
so  related  to  an  office  are  unofficial,  cannot 
rightfully  be  attached  to  it,  and  the  incum- 
bent is  not  obliged  to  perform  them.  Moore 
V.  Nation   (Kan.),  18-3&7. 

Construction  of  statutes  relating  to 
performance  of  duties.  —  Where  no 
rights  are  impaired,  statutory  provisions 
concerning  the  time  and  manner  in  which 
public  officers  are  to  perform  assigned  acts 
are  directory,  St.  Hil9,ire,  Petitioner  (Me.), 
8-385. 

A  statute  prescribing  the  manner  in  which 
public  officers  shall  exercise  their  discretion- 
ary powers  does  not  take  away  their  discre- 
tip^j  but  only ,  defines  the  w^y  in  which  it 
must  be  exercised.  State  i/.  Goldthait  (Ind.), 
19-737. 

b.   Right   to   hold   several   offices. 

Constitutional  provisions  confined  to 
state  officers.  —  The  constitutional  provi- 


sions against  ItQlding  two  offices  at  the  same 
time  apply  to  state  officers  only,  and  ft. city 
recorder  is  not  a  state  officer  within  sneb 
prohibition.  State  ex  rel.  Murphy  r. .  Town- 
send   (Ark.),  2-377. 

The  constitutional  provisions  against  one 
person  holding  two  offices  at  the  same  time 
apply  to  state  officers  only,  and  a  chief  of 
police  is  not  a  state  officer  within  such  pro- 
hibition. Peterson  r.  Culpepper  (Ark.),.  2- 
378. 

Compatibility  of  offices  of  sheriff  and 
chief  of  police.  —  The  offices  of  sheriff  and 
chief  of  police  of  a  city  are  not  incompatible 
and  may  be  held  by  one  person  at  the  same 
time.     Peterson  v.  Culpepper   (Ark.),  2-378. 

Compatibility  of  offices  of  county  a,nd 
probate  judge  and  ^ity  recorder.  —  The 
offices  of  county  and  probate  judge  and  re- 
corder of  a  city  are  not  incompatible  and 
may  be  held  by  one  person  at  the  same  tmie. 
State  ex  rel.  Murphy  v.  Townsend  (Ark.). 
2-378. 

Compatibility  of  offices  of  county 
judge  and  justice  of  the  peace.  —  The 
offices  of  county  judge  and  justice  of  the 
peace  are  incompatible  with  each  other,  and 
one  person  cannot  hold  both  of  them  at  the 
same  time.     State*.  Jones  (Wis.),  10-690. 

c.  Eight  to  incur  expenses. 

In    excess    at    9ppropria.tion    act.  — 

Under  the  provision  of  the  Illinois  constitu- 
tion requiring  the  legislature  to  provide  for 
all  appropriations  necessary,  for  the  ordinary 
and  contmgent  expenses  of  the  government, 
all  expenses  for  the  conduct  of  the  office  of 
state  treasurer  are  provided  for  by  thp  legis- 
lative appropriation  acts,  and  are  limited  to 
the  amount  appropriated  by  such  acts;  and 
therefore  the  state  treasurer  has  no  authority 
to  incur  any  expenses  beyond  the  amounts 
fixed  in  the  appropriation  acts,  and  if  he 
incurs  such  expenses  and  pays  them  out  of 
his  private  means,  he  has  no  right  to  reim- 
burse himself  out  of  the  public  funds  in  his 
hands,  imless  an  appropriation  for  that  pur- 
pose is  made  by  the  legislature.  Whittemore 
V.  People   (III.),  10-44. 

d.  Right  to  question  validity  of  statute. 

Refusal  to  act  on  ground  of  in- 
validity. —  Whether  a  ministerial  officer 
can  refuse  to  perform  an  act  required  by  an 
unconstitutional  statute  before  it  has  been 
judicially  declared  invalid,  quwre.  Payne  f. 
'Staunton  (W.  Va.),  2-74. 

6.  Compensation. 
a.  Right  to  compensation  in  general. 

In  absence  of  statute  fixing  com- 
pensation, —  When  the  compensation  of  an 
officer  is  not  fixed  by  law  at  the  time  he 
renders  a  service,  but  it  clearly  appears  that 
it  was  the  intention  of  the  lawmakers  that 
he  should  receive  a  reasonable  compensation, 
to  be  fixed  by  law,  until  it  is  so  flxed  he  is 
entitled  to  a  reasonable  compensation,  to  be 
determined  hv  the  proper  tribunal.  Bohart 
V.  Anderson   (Okla.),  20-142. 
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What  oonstitntes  appropriation  for 
payment.  —  A  provision  in  a  statute  thai 
the  salaries  of  officers  appointed  under  it 
shall  be  paid  out  of  "  any  money  in  the 
treasury  not  otherwise  appropriated"  does 
not  make  an  appropriation  to  pay  such  sal- 
aries.    People  r.  Joyce    (111.),  20^72. 

Acceptance  of  part  payment  as  pay- 
ment in  full.  —  Within  the  rule  that  a  part 
payment  of  a  debt  is  not  a  sufficient  con- 
sideration to  support  a  release  as  to  the 
balance,  a  public  officer,  by  receiving  less 
than  the  legal  rate  of  compensation  for  ser- 
vices rendered  in  full  satisfaction,  is  not 
estopped  from  recovering  the  full  amount. 
Bordenhofer  v.  Hogan  (Iowa),  19-1073. 

Validity  of  agreement  to  perform 
services  for  less  than  legal  compensa- 
tion. —  An  agreement  by  a  public  officer  to 
render  the  services  required  of  him  for  less 
than  the  compensation  provided  by  law  is 
void  as  against  public  policy.  Bordenhofer 
r.  Hogan   (Iowa),  19-1073. 

b.    Right    to    additional    pay    for    inci'eased 
duties. 

When  a  public  official  takes  office  he  under- 
takes to  perform  all  its  duties,  although 
some  of  them  may  be  called  into  activity  for 
the  first  time  by  legislation  occurring  after 
he  enters  upon  his  term.  In  such  an  event 
he  must  perform  the  increased  service  with- 
out increased  compensation,  unless  the  legis- 
lature has  the  power  and  sees  fit  to  grant 
him  additional  pay.  Moore  v.  Nation  ( Kan. ) , 
18-397. 


c.  Eight  to  compensation  for  two  compatible 

offices. 

In  absence  of  statute.  -—  A  public  offi- 
cer holding  two  offices  not  incompatible  with 
each  other  may  recover  the  compensation  at- 
tached to  each  in  the  absence  of  statutory 
provision  to  the  contrary.  State  ex  rel. 
Chattertou  v.  Grant   (Wyd.),  2-382. 

d.  Right   to  compensation  for  full  term  for 

service   of  less  than  whole  term. 

Fart  of  term  filled  by  de  facto 
officer.  —  Where  an  officer  has  been  appointed 
for  a  whole  term  and  has  duly  qualified  to 
perform  the  duties  thereof,  a  mandamus  will 
lie  to  compel  the  auditor  of  accounts  to  issue 
a  warrant  for  trfe  salary  of  such  officer,  al- 
though he  did  not  personally  assume  the 
office  and  perform  its  duties  for  a  portion 
of  the  time,  during  which  the  salary  was  paid 
to  a  de  facto  officer,  as  the  payment  of  the 
salary  to  the  latter  did  not  discharge  the 
obligation  to  the  person  lawfully  entitled  to 
the  emoluments  of  the  office.  Tanner  v. 
Edwards   (Utah),  10-1 0©1. 

Even  if  it  is  true  that  a  public  officer  can- 
not maintain  an  action  for  his  salary  unless 
he  has  actually  exercised  the  office,  especially 
if  the  salary  has  been  paid  to  a  de  facto 
officer,  and  that  he  must  in  any  event  estab- 
lish his  right  by  mandamus  before  he  can  he 
given  any  pecuniary  relief,  even  against  the 


person  who  has  wrongfully  held  the  office  or 
against  the  municipality  paying  the  salary) 
this  rule  does  not  apply  to  a  laborer  whose 
place  on  .a  gang  of  workmen  employed  by 
the  city  has  been  taken  from  him  wrongfully 
and  given  to  another  laborer.  Ransom  v, 
Boston    (M^ss.),  7-733. 

Where  a  candidate  for  public  office  is,  on 
the  face  of  the  returns,  declared  duly  elected 
by  the  canvassing  board,  and  takes  the  oath 
of  office  and  enters  upon  the  performance  of 
the  duties  thereof,  and  subsequently  the  op- 
posing candidate  institutes  a  contest,  claim- 
ing that  because  of  irregularities  and  illegal 
voting  he  himself  is  entitled  to  the  office, 
and  succeeds  in  ousting  the  contestee,  the 
latter  is  nevertheless,  until  ousted,  a,  de  facto 
officer,  and  not  a  usurper,  and  the  contestant 
cannot  require  the  commonwealth  to  pay  him 
salary  for  the  period  during  which  the  con- 
testee is  in  office,  and  performs  the  duties 
thereof  and  draws  the  salar.^';  and  the  con- 
testant has  no  greater  right  in  this  respect 
because  of  a  section  of  the  state  constitution 
providing  that  "  the  salaries  of  public  officers 
shall  not  be  changed  during  the  terms  for 
which  they  were  elected;"  but  the  remedy  of 
the  contestant  is  against  the  contestee.  Nail 
■;;.  Coulter   (Ky.),  4-671. 

e.  Eflfect   of  constitutional   provision   against 
increase  or  decrease  during  term. 

Right  to  increased   compensation.  — > 

Under  the  provisions  of  the  Illinois  constitu- 
tion authorizing  the  legislature  to  fix  the 
salary  of  the  state  treasurer,  and  forbidding 
the  increase  or  diminution  of  such  salary  dur- 
ing the  official  term  of  the  treasurer,  and  pro- 
hibiting the  treasurer  from  receiving  to  his 
own  use  "any  fees,  costs,  perquisites  of 
office,  or  other  compensation,"  the  state  treas- 
urer cannot  receive,  directly  or  indirectly, 
any  compensation  other  than  the  salary  fixed 
by  the  lca;islature.  Whittemore  v.  People 
(111.),  10-44. 

Bights  of  person  appointed  to  fill 
Taeancy.  -~  Generally  speaking,  a  constitu- 
tional prohibition  as  to  increase  or  decrease 
of  salary  of  an  office  during  a  term  thereof, 
whether  in  the  form  of  a  prohibition  of  such 
a  Change  during  the  term  for  which  an  officer 
is  elected  or  during  an  officer's  term  of  office, 
refers  to  the  full  term,  fixed  by  the  funda- 
mental or  other  law,  and  a  person  appointed 
to  a  vacancy  or  elected  thereto  does  not  have 
a  term  of  office,  in  the  constitutional  sense, 
but  takes  a  part  of  the  unit,  to  wit,  of  the 
full  term.  He  merely  steps  into  the  place 
and  term  of  his  predecessor  and  becomes 
subject  to  the  incident  of  that  term,  the 
salary.    State  v.  Frear    (Wis.),  16-1019. 

7.  Duration  and  Tebmination  op  Term  op 
Ofpiob. 

a.  Duration. 

(1)  In  general. 
Where   term   fixed,   but   time   of   be- 
ginning  or   ending  mot  fixed.  —   Where 
the  term  of  an  elective  office  is  fixed  by  the 
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constitution  or  statute,  but  without  any  time 
being  established  for  its  beginning  or  ending, 
a  person  elected  to  the  office  will  be  entitled 
to  hold  for  the  period  established  as  the 
full  term  thereof,  whether  he  was  elected 
upon  the  happening  of  a  casual  vacancy  or 
at  the  expiration  of  a  complete  term.  State 
ex  rel.  Irvine  v.  Brooks   (Wyo.),  7-1108. 

The  Missouri  statute  creating  the  office  of 
factory  inspector  provides  that  such  officer 
shall  be  appointed  by  the  governor,  with  the 
advice  and  consent  of  the  senate,  to  hold 
office  for  four  years  from  the  date  of  his 
appointment  or  until  his  successor  is  ap- 
pointed and  qualified.  As  the  first  appoint- 
ment under  this  statute  was  made,  by  the 
governor  then  in  office,  for  a  term  ending 
May  13,  1906,  it  follows  that  all  subsequent 
terms  of  the  office  must  end  on  the  13th  day 
of  May,  at  intervals  of  four  years,  and,  con- 
sequently, the  factory  inspector  whose  term 
ended  on  May  13,  1909,  had  no  standing  to 
contest,  by  quo  tcarranto  proceedings,  the 
title  of  his  successor  in  office,  who  was  ap- 
pointed for  a  term  of  four  years  from  that 
date,  even  though  such  appointment  was  not 
immediately  confirmed  by  the  senate.  State 
err  inf.  Major  v.  Williams   (Mo.),  17-1006. 

Term  nntil  "  next  general  election." 
—  In  Montana  the  act  creating  Sanders 
county,  appointing  certain  persons  to  fill  vari- 
ous county  offices,  and  providing  in  part  that 
all  of  said  officers  "  shall  hold  their  respec- 
tive officers  until  after  the  next  general  elec- 
tion, or  until  their  successors  are  duly  elected 
and  qualified,"  the  phrase  "  next  general  elec- 
tion "  as  employed  in  the  act  means,  so  far 
as  the  office  of  clerk  of  the  district  court  is 
concerned,  not  the  next  general  election  held 
for  any  purpose,  but  the  next  general  elec- 
tion held  in  conformity  with  the  general  law 
for  filling  that  particular  office  in  the  ju- 
dicial district  in  which  Sanders  county  is 
situated.  State  v.  Smith  (Mont.),  10- 
1138. 

Term  nntil  successor  appointed  or 
qnalifled.  —  Where  the  statute  creating  an 
appointive  public  office  provides  that  the  in- 
cumbent shall  hold  office  for  a  specified  term 
of  years  from  the  date  of  his  appointment 
"  or  until  his  successor  is  appointed  and 
qualified,"  the  latter  provision  does  not  oper- 
ate to  extend  the  term  of  the  office  beyond 
the  period  of  years  specified.  The  purpose 
of  such  a  provision  is  simply  to  prevent,  on 
grounds  of  public  necessity,  a  vacancy  in  fact 
in  the  office  until  the  newly  appointed  officer 
can  have  a  reasonable  time  within  which  to 
qualify.  When  the  regular  term  expires,  the 
office  becomes  vacant  in  the  eye  of  the  law, 
and  the  incumbent  is  authorized  to  continue 
in  the  discharge  of  his  functions,  until  the 
appointment  and  qualification  of  his  succes- 
sor, by  sufferance  rather  than  from  any  in- 
trinsic title  to  the  office.  State  ex  inf.  Major 
V.  Williams  (Mo.),  17-1006. 

(2)  Power  to  fix  commencement  or  duration 
of  term. 

Ordinance  giving  poorer  to  appoint 
bnt  not  fixing  term.  —  An    ordinance    au- 


thorizing a  water  board  to  appoint  a  clerk, 
without  fixing  his  term  of  office,  gives  to 
such  board  the  power  to  fix  the  term,  and 
the  board  having  so  fixed  it  at  one  year,  a 
clerk  who  fails  to  be  reappointed  at  the  end 
of  a  term  cannot,  by  mandamus,  compel  his 
recognition  as  clerk,  on  the  ground  that  he 
holds  office  for  an  indefinite  term,  and  that 
his  removal  violates  the  statute  prohibiting 
the  arbitrary  removal  of  public  officers  dur- 
ing their  term  of  office.  Robertson  v.  Cough- 
lin  (Mass.),  13-804. 

Statute  fixing  term  bnt  not  time  of 
commencement  of  term.  —  Where  the 
law  creates  an  appointive  office  and  pre- 
scribes the  length  of  the  term,  but  fixes  no 
date  for  the  beginning  or  ending  thereof,  and 
designates  the  person  in  whom  is  vested  the 
power  to  fill  such  office  by  appointment,  it 
necessarily  follows  that  the  appointive  power 
has  the  right  to  fix  the  commencement  of  the 
term,  and  when  the  same  is  fixed  by  the 
appointment  first  made  by  such  appointive 
power,  all '  subsequent  terms  of  office  neces- 
sarily have  reference  to  such  initial  period, 
and  each  term  commences  at  the  end  of  the 
preceding  term.  State  ex  inf.  Major  v.  Wil- 
liams (Mo.),  17-1006. 

(3)  Duration   of   term   of   appointee   to  fill 
vacancy. 

In    absence    of    special    provision.   — 

Where  the  time  of  the  commencement  and 
termination  of  the  term  of  an  office,  as  well 
as  its  duration,  are  definitely  fixed  by  con- 
stitutional or  statutory  enactment,  and  pro- 
vision is  made  for  filling  vacancies  therein 
by  appointment  or  election,  but  without  any 
provision  as  to  the  duration  of  authority  of 
a  person  so  appointed  or  elected,  such  per- 
son is  entitled  to  serve  for  the  remainder 
of  the  unexpired  term.  State  ex  rel.  Irvine 
V.  Brooks    (Wyo.),  7-1108. 

The  provision  of  the  Wyoming  constitution 
that  all  state  officers  elected  at  the  first 
election  held  under  the  constitution  adopted 
prior  to  the  admission  of  the  state  to  the 
Union  "  shall  hold  their  respective  offices  for 
the  full  term  next  ensuing  such  election,  in 
addition  to  the  period  intervening  between 
the  date  of  their  qualification  and  the  com- 
mencement of  such'full  term,"  has  the  effect 
of  fixing  definitely  the  date  of  the  commence- 
ment and  termination  of  the  term  of  officers, 
the  length  of  whose  official  term  is  prescribed 
by  the  constitution,  so  that  a  person  elected 
to  fill  a  vacancy  caused  by  the  resignation 
of  such  an_  officer  is  entitled  to  hold  only  for 
the  unexpired  portion  of  his  predecessor's 
term,  even  though  he  is  elected  at  a  general 
election.  State  ex  rel.  Irvine  v.  Brooks 
(Wyo.),  7-1108. 

What  constitntes  special  provision. 
—  Under  the  Missouri  statute  providing  for 
the  appointment  of  jury  commissioners  in 
certain  cities  who  "shall  hold  said  office  for 
the  term  of  four  years  from  and  after  the 
first  day  of  May  in  the  year  of  his  appoint- 
ment," and  that  "  in  case  of  any  vacancy  oc- 
curring in  said  office  of  jury  commissioner 
during  the  term  for  which  any  person  was 


«s 


PUBLIC  OFFTCERS. 


1309 


appointed  thereto,  or  by  the  expiration  of 
such  terms,"  the  vacancy  shall  be  filled  by 
the  appointment  of  some  person  possessing 
the  proper  qualification  "  in  like  manner  as 
hereinbefore  provided,"  no  distinction  is  made 
as  to  whether  the  vacancy  is  caused  by  the 
removal,  death,  or  resignation  of  the  incum- 
bent, or  by  the  expiration  of  the  term,  and 
a  person  appointed  to  fill  a  vacancy  during 
an  unexpired  term  is  entitled  to  hold  the 
office  for  a  full  term  of  four  years  from  the 
first  of  May  of  "  the  year  of  his  appoint- 
ment "  to  such  vacancy,  although  his  appoint- 
ment is  made  in  the  month  of  January. 
State  ex  inf.  Hadley  v.  Corcoran  (Mo.),  12- 
565. 

The  fact  that  the  term  of  a  person  ap- 
pointed to  such  office  of  jury  commissioner 
is  limited  by  the  provisions  of  the  appoint- 
ment to  the  period  of  the  unexpired  term  of 
his  predecessor,  does  not  control  the  length 
of  his  term  as  fixed  by  the  statute.  State 
ear  inf.  Hadley  v.  Corcoran   (Mo.),  12-565. 

The  jury  commissioner  of  a  city,  provided 
for  in  such  statute,  is  neither  a  county,  town- 
ship, nor  municipal  officer  within  the  pur- 
view of  a  constitutional  provision  that  the 
terms  of  "  county,  township,  and  municipal 
officers "  shall  not  exceed  four  years.  State 
ex  inf.  Hadley  v.  Corcoran  (Mo.),  12-565. 

b.  Termination. 
( 1 )   Eesignation. 

To  whoin  shonld  be  tendered.  —  In  the 

absence  of  a  statute  to  the  contrary,  a  public 
officer  should  tender  his  resignation  to  the 
tribunal  having  authority  to  appoint  his  suc- 
cessor. State  ex  rel.  Fast  t>.  Popejoy  (Ind. ), 
6-687. 

In  a  proceeding  brought  before  the  com- 
missioners of  one  county  to  secure  drainage 
of  lands  in  several  counties,  the  board  of 
commissioners  of  a  county  other  than  that 
in  which  the  head  of  the  ditch  is  to  be  has 
authority  to  accept  the  resignation  of  the 
viewers  for  its  county  and  to  appoint  the 
successors  of  such  viewers,  notwithstanding 
the  fact  that  the  board  of  commissioners  of 
the  county  in  which  the  proceeding  originates 
has  general  jurisdiction  over  the  work.  State 
esc  rel.  Fast  v.  Popejoy  (Ind.),  6-687. 

Necessity  of  acceptance  to  become 
effective.  —  The  resignation  of  a  public  of- 
ficer must  be  accepted  in  order  to  relieve  the 
officer  of  responsibility  and  to  create  a 
vacancy  in  the  office.  State  ex  rel.  Royse  v. 
Superior  Court   (Wash.),   13-870. 

Rigbt  to  trithdraiiir  resignation.  —  A 
public  officer  who  has  tendered  his  resigna- 
tion unconditionally  may  withdraw  such 
resignation  before  it  is  accepted  by  the  proper 
authorities.  To  make  such  withdrawal  ef- 
fective it  is  not  necessary  for  him  to  recover 
possession  of  the  paper  on  which  the  resigna- 
tion is  written.  State  ex  rel.  Jernigan  v. 
Stickley  (S.  Car.),  15-136. 

A  public  officer  who  has  tendered  an  abso- 
lute and  unconstitutional  resignation  to  take 
effect  in  the  future  cannot  withdraw  the 
resignsition  after  it  has  been  duly  accepted 


by  the  proper  authority,  though  the  time  at 
which  it  is  to  take  effect  has  not  arrived. 
Murray  v.  State  (Tenn.),  5-687. 

(2)   Suspension  or  remoTal. 

FoTver    of    legislature    to    remoTC.  — 

The  legislature  of  a  state  cannot  legislate 
out  of  office  any  constitutional  officer,  where 
a  statute  is  passed  for  this  purpose  alone; 
but  where  the  legislature  is  given  by  the  con- 
stitution power  to  legislate  upon  any  specific 
subject-matter,  a  statute  passed  in  the  exer- 
cise of  this  power,  which  conforms  strictly  to 
the  constitutional  grant,  is  not  rendered  un- 
constitutional by  the  fact  that  it  has  the 
incidental  effect  of  legislating  out  of  office 
certain  officers  holding  office  under  the  gen- 
eral provisions  of  the  constitution.  Conner 
V.  Gray   (Miss.),  9-120. 

Potrer  of  legislature  to  authorize 
suspension.  —  It  is  within  the  power  of  the 
legislature  to  authorize  the  temporary  sus- 
pension of  a  public  officer  during  the  pendency 
of  valid  proceedings  to  remove  such  officer 
and  as  an  incident  to  such  proceedings,  not- 
withstanding the  fact  that  the  constitution 
has  given  power  to  remove  such  officer  only 
for  cause  and  after  a  hearing.  Griner  v. 
Thomas   (Tex.),  16-944. 

The  Texas  statute  empowering  the  district 
judge  to  suspend  temporarily  an  officer  for 
whose  removal  a  petition  has  been  presented 
to  him  is  not  so  clearly  opposed  to  the  pro- 
visions of  the  Texas  constitution  fixing  the 
term  of  office  of  a  county  judge  at  two  years 
and  providing  for  the  removal  of  such  officer 
for  given  causes  established  by  the  verdict 
of  a  jury,  as  to  justify  the  courts  in  disre- 
garding such  statute.  Griner  v.  Thomas 
(Tex.),  16-944. 

Necessity  of  notice  to  suspension  or 
removal.  —  Where  a  public  officer  is  remov- 
able at  pleasure,  his  removal  may  be  effected, 
so  far  as  his  title  to  the  office  is  concerned, 
by  a  declaration  of_  removal;  but  notice  or 
knowledge  is  necessary  to  complete  the  re- 
moval so  far  as  the  validity  of  official  acts 
is  concerned.  State  v.  Eoney  (Ohio),  19i- 
919. 

Notice  and  hearing  are  not  prerequisites 
to  the  suspension  of  a  public  officer  under  a 
statute  which  does  not  provide  for  such 
notice  and  hearing.  Suspension  without  such 
notice  does  not  deprive  the  officer  of  property 
without  due  process  of  law,  because  such 
property  in  an  office  as  the  holder  thereof 
has  is  qualified  by  all  pre-existing  valid  laws 
which  provide  for  its  suspension  or  termina- 
tion.    Griner  v.  Thomas   (Tex.),  16-944. 

Removal  for  misconduct  during  prior 
term  of  ofloe.  —  Under  Comp.  Laws,  N.  M., 
1897,  §  844,  a  justice  of  the  peace,  constable, 
or  sheriff  is  removable  from  office  for  "  of- 
ficial misdemeanors  "  committed  by  him  while 
holding  the  same  office  in  a  preceding  term, 
at  least  if  there  has  been  no  intervening  term 
held  by  another.  Territory  v.  Sanches  (N. 
Mex.),  20'-109. 

Removal  for  act  punlsbable  as  crime. 
—  The  fact  that  an  act  by  a  public  officer  is 
punishable  as  a  crime  doe*  not  affeet  hi* 


1310 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


liability  to  removal  from  office  for  the  same 
act.  Territ6ry  v.  Sanches  (N.  Max.),  20- 
109. 

Bight  to  jury  trial  in  removal  pro- 
ceedings.— Whether  by  the  terms  of  Comp. 
Laws,  N.  .M.,  §  854,  relating  to  the  removal 
of  jiublic  officers,  one  accused  and  on  trial 
under  it  is  entitled  to  trial  by  jury  quare; 
but  if  it  is  accorded  to  liim  by  the  court,  it 
should  be  conducted  as  in  other  similar  ju- 
dicial proceedings.  Territory  v.  Sanches 
(N.  Mex.),  20'-10O. 

Kight  of  trial  court  to  direct  verdict. 
— -A  statutory  proceeding  for  the  removal  of 
a  public  officer  is  so  far  a  civil  cause  in  its 
iiature,  that  the  trial  court  has  the  right  to 
direct  a  verdict  against  the  defendant,  if 
the  evidence  would  warrant  such  a  direction 
in  a  civil  cause,  and  if  the  facts  thus  found, 
or  any  of  them,  constitute,  as  a  matter  of 
law,  any  one  of  the  grounds  for  removal 
enumerated  in  the  statute,  to  enter  a  judg- 
ment of  removal.  Territory  v.  Sanches 
(N.  Mex.),  20-109. 

Necessity  that  order  of  removal  he 
hased  on  statutory  cause  for  removal. 
—  Where  a  statute  provides  that  an  officer 
may  be  removed  for  certain  specified  causes, 
the  order  of  removal  must  be  based  upon 
some  one  or  all  of  such  causes,  and  cannot 
be  made  for  other  causes.  Kendrick  v.  Nel- 
son (Idaho),  12-993. 

Questions  material  in  proceeding  to 
vacate  order  of  removal.  —  The  question 
whether  a  valid  order  suspending  a  public 
officer  became  operative  upon  the  making  of 
the  order  or  upon  the  receipt  of  notice  there- 
of by  the  officer  is  not  inaterial  in  a  proceed- 
ing to  vacate  such  order.  Griner  v.  Thomas 
(Tex.),  16-944. 

Order  of  removal  as  precluding  elec- 
tion of  same  oAcer  for  same  term.  — 
Where  the  mayor  of  a  city  of  the  first  class 
by  official  misconduct  forfeits  his  office,  and 
a  forfeiture  is  judicially  declared  in  a  quo 
warranto  proceeding,  a  judgment  of  ouster 
will  operate  to  deprive  him  of  the  right  to 
take  or  hold  office  during  the  remainder  of 
the  term  to  which  he  had  been  elected;  and 
the  electors  of  such  city  cannot  in  a  special 
election  restore  that  which  was  forfeited  or 
limit  the  effect  or  enforcement  of  the  judg- 
ment of  ouster  by  electing  an  unfaithful  offi- 
cer for  the  remainder  of  the  term  forfeited. 
State  ex  rel.  Coleman  v.  Rose  (Kan.),  10-927. 

8.  Tns  Facto  Ofwcebs. 

Validity    of    acts    in    general.  —  The 

acts  , of  a  de  facto  public  officer  are  valid  so 
far  as  iiiey  concern  the  public  or  third  per- 
sons who  have  an  interest  in  the  things  done, 
and  such  acts  cannot  be  attacked  collaterally. 
Butler  V.  Phillips  (Colo.),  12-204. 

Validity  of  acts  performed  under  un- 
constitutional statute.  —  An.  officer  ap- 
pointed, under  authority  of  a  statute,  to  fill 
an  office  created  by  that  statute. is  at  least 
a^de  .facfo  officer,  and  acts  done  by  him  ante- 
cedent to  a  judicial  declaration  that  the 
statute  is  unconstitutional,  are  valid,  so  far 
as   they   involve  the   interests   of   the   pu!i!io 


and  Of  third  persons.  Lang  r.  Bayonne  (N. 
J.  L.),  12-961. 

Ijiability  of  de  facto  officer  for  mis- 
conduct in  office.  —  A  person  claiming  to 
hold  a  certain  office  and  assuming  to  perfofffl 
the  duties  thereof  cannot  escape  liability  for 
his  conduct  in  that  capacity  by  showing  that 
lie  was  never  legally  appointed  to  the  office. 
People  ('.  McCann  (111.),  20-496. 

Kight  of  de  facto  officer  to  cosnponsa- 
tion.  —  A  de  facto  officer  is  not  entitled  to 
the  pay  attached  to  an  office  because  he  has 
performed  the  duties  thereof.  Sheridan  v. 
St.  Louis   (Mo.),  2-480. 

The  rule  that  a  de  facto  officer  is  not  en^ 
titled  to  compensation  for  his  official  ser- 
vices, applies  even  where  there  is  no  Other 
claimant  of  the  office.  Eubank  V.  Motttgorh- 
eff  County  (Ky.),  16^83. 

Liability  to  de  jure  officer  for  emolu- 
ments of  office.  —  At  common  law  the  sal- 
ary annexed  to  a  {lublic  office  is  Incident  to 
the  title  to  the  Office  and  not  to  its  occupa- 
tion and  exercise,  and,  in  the  absende  of 
statute,  the  de  jure  officer  recovering  posses- 
sion of  the  office  has  a  right  of  action  against 
the  intruder  for  the  salary  and  fees  received 
by  the  latter  during  his  occupancy  of  the 
office.     Chubbuck  v.  Wilson  (Gal.),  12-888. 

Under  the  California  statute  providing  that 
"  when  the  title  of  the  incumbent  of  any 
office  ...  is  contested  by  proceedings  in- 
stituted in  any  court  for  that  purpose,  no 
warrant  can  thereafter  be  drawn  or  paid  for 
any  part  of  the  salary  until  such  proceed- 
ings have  been  finally  determined,"  as 
amended  in  1891  by  a  provision  that  "this 
section  shall  not  be  construed  to  apply  to  any 
party  to  a  contract  or  proceeding  now  pend- 
ing or  hereafter  instituted  who  holds  the 
certificate  of  election  or  commission  of  office, 
and  discharges  the  duties  of  the  office;  but 
such  party  shall  receive  the  salary  of  such 
office  the  same  as  if  no  such  contest  or  pro- 
ceeding was  pending,"  a  de  jure  officer  who 
has  successfully  maintained  his  claim  to  the 
office  can  neither  enforce,  as  against  the  dis- 
bursing officer  or  sovereignty,  the  payment 
of  salary  already  once  paid  an  incumbent  dis- 
charging the  duties  of  the. officer,  nor  recover 
from  such  incumbent  as  dainages  the  amount 
of  salary  or  fees  received  by  the  incumbent 
during  his  tenure  of  office  and  withheld  from 
the  de  jure  officer.  Chubbuck  v.  Wilson 
(Cal.),  12-888. 

9.  Crvn.  Liabiutms. 
a.  In  general. 

Iiiahility  of  public  officer  for  acts  of 
body  of  which  he  is  member.  —  A  public 
officer,  who  is  a  member  of  a  corporate  body 
upon  which  a  duty  rests,  cannot  be  held 
liable  for  the  neglect  of  duty  of  that  body. 
Monnier  v.  Godbold  et  al.   (La.),  7-768. 

Iiiahility  for  interest  on  public 
funds.  --  A  public  officer  is  bound  to  account 
for  interest  which  he  receives  on  money  which 
comes  into  his  hands  by  virtue  of  his  officei 
Rhea  v.  Brewster  (Iowa),  8-389, 
.  Iiiahility  for  loss  of  public  money.  — 
For  reasons  of  public  policy,  the  custodian  of 
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public  money  is  lield  liable  and  must  account 
therefor  as  a  debtor  or  insurer,  notwithstand- 
ing the  relation,  subsisting  between  him  and 
the  state  or  municipality,  is  substantially  that 
of  bailment  for  hire,  and  no  loss  of  the  fund, 
otherwise  than  by  an  act  of  God  or  the  public 
enemy,  will  relieve  him  from  the  obligation 
to  pay  it.  Loss  by  fire,  theft,  buiglarT', 
bank  failure,  or  the  like  does  not  relieve  liiir., 
however  careful  and  prudent  he  may  Imve 
been.  Cameron  r.  Hicks  (W.  Va.),  17- 
926. 

Iilablllty  for  secret  profits  ttota.  pub- 
lic -n-orks.  —  A  public  officer  in  charge  of  a 
public  work  who  receives  a  part  of  the  profits 
made  by  the  contractors  working  under  his 
supervision  will  be  required  to  account  to 
the  government  for  all  the  profits  so  received 
by  him,  and  it  is  not  material  that  the  gov- 
ernment is  unable  to  show  any  specific  abuse 
of  discretion  by  the  officer,  or  that  the  gov- 
ernment has  suffered  any  actual  loss.  United 
States  V.  Carter   (U.  S.),  If^-Sgl*. 

In  a  proceeding  by  the  government  to  com- 
pel an  officer  to  account  for  secret  profits 
made  by  him  by  vii-tiie  of  his  office,  it  is 
immaterial  that  the  evidence,  separately  con- 
sidfered,  is  insufficient  as  to  any  one  or  more 
of  the  facts  alleged  as  Constituting  official 
misconduct  and  unfair  dealing,  if  the  evi- 
dence, taken  as  a  whole,  shows  that  the  con- 
tractors, doing  the  work  under  such  officer's 
supervision  realized  a  profit  abnormally 
large,  and  that  the  officer  received  a  part  of 
the  profit  so  realized,  and  no  credible  explana- 
tion is  made  of  either  fact.  United  States  v. 
Carter   (U.  S.),  19-594. 

b.  Liability  of  sureties  on  official  bond. 

Frocnrance  of  money  on  spurious 
orders  as  official  act.  —  The  misconduct  of 
the  auditor  of  a  county  in  drawing  in  favor 
of  fictitious  persons  spurious  orders  for  the 
refunding  of  taxes,  and  in  falsely  represent- 
ing to  a  bank  that  the  orders  are  genuine, 
and  in  signing  the  mythical  names  of  the 
payees  and  procuring  the  money  from  the 
bank,  is  not  a  representative  or  official  act, 
but  purely  »  personal  one,  and  is  therefore 
not  an  act  or  delinquency  contemplated  by 
the  Minnesota  statute  providing  that  "  the 
official  bond  or  other  security  of  a  public 
officer  to  the  state  or  any  municipal  body 
or  corporation,  whether  with  or  without  sure- 
ties, is  to  be  construed  as  securitj'  to  all 
persons  severally  for  the  official  delinquencies 
against  which  it  is  intended  to  provide  as 
well  as  to  the  state,  body,  or  corporation 
designated  therein."  National  Surety  Co.  )'. 
State  Savings  Bank  (U.  S.),  13-421. 

AlloTiraiice  of  interest  on  funds  con- 
verted. —  In  an  action  on  tlie  bond  of  a  state 
treasurer  to  recover  for  the  conversion  of  the 
public  funds,  virhere  it  appeAtn  that  the  money 
was  converted  by  the  treasurer  under  the 
honest  belief  that  he  was  entitled  to  it,  and 
it  further  appears  that  the  treasurer  made 
no  effort  to  conceal  his  retention  of  the  money 
or  to  delay  the  state  in  demanding  payment 
or  suing  for  its  recovery,  interest  should  be 
allowed   only   from   the   time   of   demand   of 


payment;  ahd  Wherfe  it  does  not  fliJpear  that 
demand  was  made  before  the  time  of  the 
commencement  of  thfe  suit,  interest  Should 
be  allowed  from  such  time  only.  Whittemore 
V.  Pebple   (111.),  10-44. 

Necessity  and  sufficiency  of  demand 
for  payment.  —  In  an  action  by  a  munici- 
pal corporation  on  the  bond  of  an  officer 
thereof,  for  the  recovery  of  money  received 
by  him  virtue  offlcii,  it  is  not  necessary  to 
aver  presentation  to  him  for  payment  of  an 
order,  drawn  for  the  amount,  or  service  upon 
him  of  tt  copy  of  an  order,  made  and  entered 
by  the  council,  requiring  liim  to  pay  it,  unless 
such  mode  of  procedure  is  prescribed  by  a 
statute  or  ordinance,  or  stipulated  in  the 
contract.  Cameron  v.  Hicks  (W.  Va.),  17- 
926. 

As  the  custody  of  public  funds  by  munici- 
pal officers  partakes  of  the  nature  of  a  bail- 
ment for  hire,  a  demand  for  payment  is  a 
condition  precedent  to  a  right  of  action  for 
the  money,  but,  in  the  absence  of  a  prescribed 
or  stipulated  form  of  demand,  it  suffices  to 
aver  any  facts,  showing  authority  in  the  de- 
fendant to  pay,  and  a  desire  on  the  part  of 
the  plaintiff  for  payment,  known  to  the  de- 
fendant. Cameron  v.  Hicks  (W.  Va.),  17- 
926. 

In  such  a  case  it  is  sufficient  to  aver  the 
making  and  entry  of  an  order  by  the  town, 
requiring  payment  of  the  money,  and  notice 
thereof  on  the  part  of  the  officer.  As  a 
municipal  corporation  ea,n  move  in  such  mat- 
ters, only  through  its  council  or  governing 
tribunal  acting  as  a  body,  strict  accuracy 
would  require  an  averment  that  the  order 
was  made  by  the  council,  but  an  allegation 
that  the  town  made  the  order,  though  inar- 
tistic and  variant  from  good  form,  is  suf- 
ficient.    Cameron  v.  Hicks  (W.  Va.),  17-926. 

10.  Cbiminal  Liability. 

Necessity,  in  indictment  for  miscon- 
duct, <>f  alleging  defendant  to  be  de 
Jure  officer,  —  An  indictment  against  a  pub- 
lic officer  for  official  misconduct  need  not  show 
that  he  was  an  officer  de  jure.  It  is  sufficient 
to  show  that  hfe  Was  a  de  facto  officer.  People 
V.  McCann  (111.),  20--496. 


PUBLIC   POLICY. 

As  affecting  application  of  foreign  laws,  see 
Conflict  of  Laws,  L 

Contract  for  location  of  general  offices,  round 
houses,  and  machine  shops,  see  Rail- 
roads, 4  d. 

Contract  to  Belfect  pafticular  route  for  rail- 
road, see  Railroads,  4  b. 

Determination  of  public  policy  in  construction 
of  statute,  3«e  Statutes,  4  a. 

Freedom  of  contract,  see  Contracts,  4  a. 

Judicial  notice,  see  Contracts,  7  f. 

Testamentary  provisions  in  violation  of  pub- 
lic policy,  see  Wills,  9. 

Validity, of  ante-nuptial  agreements,  see  Hus- 
band and  Wibe,  2  a, 
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FITBLIO  PBOFERTT. 

Lease  of  municipal  property,  see  MirmciFAi. 

COBPORATIONS,   7  b. 

Liability  to  taxation,  see  Taxation,  2  a. 


PUBLIC   BKSOBTS. 

See  Theatres  and  Public  Besobts. 

PUBLIC   BOAOS. 

See  Streets  and  Highways. 

PUBLIC   SAFETY. 

Promotion  of,  see  Constitutional  Law,  5. 

PUBLIC    SER.VICE    COMMISSIONS. 

Delegated  legislative  power,  see  Constitu- 
tional Law,  20. 

Regulation  of  price  of  gas,  see  Gas  and  Gas 
Companies,  4. 

PUBLIC    SERVICE    CORPORATIONS. 

See  Cabbibbs;  Cobpobations  ;  Gas  and  Gas 
Companies  ;  Railroads  ;  Tblegbaphs 
AND  Telephones. 

Duties  and  liabilities  of  public  service  cor- 
poration, see  Corporations,  5  b. 

Hegulation  of  price  of  gas,  see  Gas  and  Gas 
Companies,  1,  4. 

Regulation  of  public  service  corporations  by 
ordinance,  see  Municipal  Corporations, 
5f  (2). 

Regulation  of  rates  for  public  service,  see 
Corporations,  3  c. 

Regulation  of  rates  of  irrigation  company, 
see  Irrigation. 

PUBLIC   TRIAL. 

Right  of  accused  to  public  trial,  see  Criminal 
Law,  6  c  (2). 

PUBLIC  USE. 

Condemnation  of  private  property,  see  Emi- 
nent Domain. 

PUBLIC   WATERS. 

See  Waters  and  Watercourses. 

Right  to  take  ice  from  public  waters,  see  Ice. 

PUBLIC  WORKS. 

Limitation  of  hours  of  labor  on  public  works, 
see  Labob  Laws,  1  b. 


PUFFING   BIDDING. 

See  Judicial  Sales. 

PULLMAN  CARS. 

See  Cabbiebs. 


PUNCTUATION. 

Effect  in  construction  of  statutes,  see  Stat- 
utes, 4  c. 


PUNISHMENT. 

See  Criminal  Law,  7. 

Allowance    of    damages    as    punishment,    see 

Damages,  4. 
Assessment     of     punishment     by     jury,     see 

Criminal  Law,  7  b  (6)   (d). 
Corporal  punishment  in  schools,  see  Schools, 

7  a. 
Malicious   injury   to   animals,   see  Animals, 

3  c. 
Power  of  warden  to  inflict  corporal  punish- 
ment on  prisoner,  see  Pbisons. 
Right  of  parent  to  punish  child,  see  Parent 

and  Child,  2  a. 
Violation   of   liquor  laws,   see  Intoxicating 

Liquors,  3  a  (3). 


PUNITIVE   DAMAGES. 

See  Damages,  4;  Replevin,  4. 


PUPILS. 


See  Schools,  8. 


PURCHASE  MONET. 

Failure  to  pay  price  of  goods  sold  as  ground 
for  rescission,  see  Sales,  S  a. 

Lien  for  purchase  money,  see  Vendob  and 
Purchaser,  3  h. 

Recovery  of  price  of  goods  sold,  see  Sales, 
5  c. 

Tender  as  prerequisite  to  specific  perform- 
ance, see  Specific  Performance,  3  f 
(6). 

PURCHASER. 

See  Judicial  Sales;  Sales;  Vendob  and 
Purchaser. 


PURCHASER'S  LIEN. 

See  Vendor  and  Pubchaseb,  3  h. 

PURCHASING    STOLEN    PHQFEBTT, 

See  Labcent,  3  c. 


PUEE  FOOD  LAWS  —  QUIETmG  TITLE,  ETC. 
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PUKE  FOOD   LAWS. 


QUIETING 


TITLE  —  REMOVAL     OF 
CLOUD. 


See  Food. 


PUBPRESTUBE. 


Erection  of  wharf  or  pier  in  navigable  water, 
see  Wateks  and  Watercoubsbs,  3  b 
(4). 

FUBSUIT   OF   HAPPINESS. 

See  Constitutional  Law. 

PUTATIVE  FATHER. 

See  Bastabdy. 

PUTTING   IN   FEAR. 

See  Robbery,  1. 


QUALIFICATIONS. 

See   Grand  Jubt,   2;    Judges,    1;    Jury,  2; 

Justices  of  the  Peace,  1   a;   Public 

Officers,  4. 
Members  of  legislature,  see  States,  3. 


QUALITY. 

Opinion  as  to  quality  as  false  representation, 
see  Fraud  and  Deceit. 


QUANTUM   MERUIT. 

Recovery  on  in  suit  for  accounting,  see  Ac- 
counts AND  Accounting. 

Services  rendered  under  illegal  contract,  see 
Contracts,  4  q. 


QUARANTINE. 

See  Health,  3. 

Regulations  preventing  delivery  of  goods  by 
carrier,  see  Carriers,  4  b  (1). 


QUABBIES. 

See  Mines  and  Minerals. 

QUASHING. 

See  Attachment,  6  e;  Indictments  and  In- 

FOBMATIONS,  8. 


QUESTIONS. 

Examination   of   witnesses   by   question   and 

answer,  see  Witnesses,  4  o  (1). 
Leading  questions,  see  Witnesses,  4  c   (2). 
Vols-  J-gO  — Ann,  Car,  Digest. —  83, 


1.  Right  to  Maintain  Suit,  1313. 

2.  What  Constitutes  Clood,  1313. 

3.  Jurisdiction  of  Suit,  1314. 

4.  Pleading,  1314. 

5.  Evidence,  1314. 

Character  of  action,  see  Actions. 

Jury  trial  in  actions  to  quiet  title,  see  Jury, 
1  c. 

Right  to  sue  for  removal  of  cloud  from  title 
as  continuing  cause  of  action,  see  Limi- 
tation OF  Actions,  3. 

1.  Right  to  Maintain  Suit. 

Good  title  and  actual  possession  as 
essential.  —  A  bill  in  equity  to  remove  a 
cloud  on  the  title  to  underlying  coal  cannot 
be  maintained  unless  the  plaintiff  has  both 
good  title  and  actual  possession.  Wallace  v. 
Elm  Grove  Coal  Co.   (W.  Va.),  6-140i. 

A  bill  in  equity  to  remove  a  cloud  on  the 
title  to  underlying  coal  cannot  be  main- 
tained unless  the  plaintiff  has  both  good  title 
and  actual  possession.  Wallace  v.  Elm  Grove 
Coal  Co.   (W.  Va.),  6-140, 

A  bill  in  equity  to  remove  a,  cloud  on  title 
to  land  cannot  be  sustained  unless  the  plain- 
tiff has  both  good  title  and  actual  possession, 
as  the  weakness  of  the  adversary  will  not 
sustain  the  bill.  Mills  v.  Henry  Oil  Co. 
(W.  Va.),  4-427. 

Sufficiency  of  possession  liy  agent  or 
tenant.  —  The  possession  of  land  by  an  agent 
or  tenant  of  the  holder  of  the  legal  title  is 
sufficient  to  enable  him  to  maintain  a  suit 
to  quiet  title.  Stewart  v.  May  (Md.),  18- 
856. 

Frevioiis  adjudication  in  suit  at  la-w 
as  precluding  right.  —  It  is  no  ground  for 
refusing  to  entertain  a  suit  to  quiet  title,  that 
the  plaintiff's  title  has  already  been  deter- 
mined in  a  court  of  law,  but  such  fact  rather 
strengthens  the  plaintiff's  right  to  maintain 
the  suit,  since  he  must  make  clear  proof  that 
he  has  the  legal  title.  Stewart  v.  May  ( Md. ) , 
18-856. 

2.  What  Constitutes  Cloud. 

Decree  rendered  in  suit  betvireen 
strangers  to  title.  —  A  decree  affecting  the 
title  to  land,  rendered  in  a  suit  between 
strangers  to  the  title,  to  which  suit  neither 
the  true  owner  of  the  title  nor  any  privy  to 
the  title  is  a  party,  does  not  cloud  the  title 
of  the  true  owner.  Haggart  v.  Chapman,  etc., 
Land  Co.  (Ark.),  7-333. 

Beed  and  mortgage  describing  part 
of  premises.  —  A  deed  of  a  lot  to  the  defend- 
ant and  a  mortgage  thereof  by  the  defendant 
to  his  grantor,  the  description  in  which  in- 
cludes a  part  of  the  plaintiff's  adjoining  lot, 
and  the  assertion  by  the  defendant  of  title  to 
the  overlap,  constitute  a  cloud  on  the  plain- 
tiff's title.     Stewart  v.  May  (Md.),  18-856. 
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3.   JUEISDICTION  OF  SCIT. 

Qnleting  title  to  homestead  in  one 
spouse.  —  The  Nebraska  district  court  has 
the  power  to  quiet  the  title  to  a  homestead 
in  one  of  the  spouses  without  the  concurrence 
of  the  other.     Cizek  i;.  Cizek  (Neb.),  5-464. 

Cancellation  of  tax  deed  issued  by 
court  of  co-ordinate  jurisdiction.  —  In 
an  action  between  private  individuals  to  re- 
move an  alleged  cloud  on  the  title  to  land, 
where  the  complaint  alleges  that  the  plaintiff 
is  the  owner  of  the  land,  that  the  same  is 
situated  in  the  county  of  J.,  and  that  a  deed 
held  by  the  defendant  constitutes  a  cloud  upon 
the  title,  an  objection  by  the  defendant  to 
the  jurisdiction  of  the  court,  on  the  ground 
that  the  land  in  question  was  conveyed  to 
the  defendant's  predecessor  in  title,  the  county 
of  C,  by  a  tax  deed  issued  out  of  the  superior 
court  of  that  county,  and  that  to  set  aside 
such  tax  deed  would  be  to  annul  the  judg- 
ment of  a  court  of  the  same  power  and  juris- 
diction as  the  court  in  which  the  action  is 
brought,  is  properly  overruled.  In  such  a 
case  it  is  unnecessary  to  determine  whether 
the  judgment  in  the  action  will  be  binding 
on  the  county  of  C,  which  is  not  a  party  to 
the  action,  since  it  will  undoubtedly  be  bind- 
ing on  all  the  parties  who  appear  in  the 
action,  and  that  is  all  that  can  be  required 
as  regards  jurisdiction.  Puget  Sound  Nat. 
Bank  v.  Fisher  (Wash.),  17-526. 

4.  Pleading. 

SnflBeiency  of  complaint.  —  Allega- 
tions of  complaint  reviewed  in  a  suit  to  quiet 
the  title  to  real  property,  and  held  to  show 
that  the  complaint  contains  all  essential 
averments.     Gibbs  v.  Potter   (Ind.),  9-481. 

Contradictory  averments  in  com- 
plaint. —  In  a  suit  to  quiet  title,  brought  by 
the  original  grantee  under  a  deed,  an  allega- 
tion in  the  complaint  that  the  deed,  after  it 
was  fully  executed,  was  altered  by  the  erasure 
of  the  plaintiff's  name  and  the  substitution 
of  the  name  of  the  defendant  as  grantee  does 
not  contradict  the  general  allegation  of  title 
in  the  plaintiff,  as  alteration  of  the  deed  did 
not  divest  the  plaintiff's  title.  Gibbs  v.  Pot- 
ter (Ind.),  9-481. 

Defenses  probable  under  general 
denial.  —  Where  the  defendant  in  a  suit  to 
quiet  title  has  filed  an  answer  of  general 
denial,  all  matters  of  defense  are  provable 
thereunder  and  it  is  not  erroneous  to  strike 
out  special  answers  filed  by  him.  Gibbs  r. 
Potter  (Ind.),  9-481. 

5.  Evidence. 

Burden  of  proof  of  title.  —  In  a  suit 
brought  to  remove  a  cloud  from  the  title  to 
real  estate  and  to  enjoin  action  of  ejectment 
to  recover  the  same,  one  of  the  indispensable 
allegations  of  the  bill  is  that  the  plaintiff 
has  title  to  the  land,  and  if  an  answer  is  filed 
denying  such  allegation,  or  if  the  defendant 
claiming  adversely  to  the  plaintiff  is  an  in- 
fant, the  plaintiff  must  prove  title.  Holderby 
V.  Hagan    (W.  Va.),  4-401. 

Sufficiency  of  evidence.  —  Evidence  re- 
viewed in  an  action  to  reform  a,  deecl  and  tQ 


quiet  title  to  the  land  covered  thereby,  and 
held  not  to  justify  the  appellate  court  in  dis- 
turbing a  judgment  for  the  plaintiff  as  being 
against  the  weight  of  evidence.  Gibbs  v 
Potter   (Ind.),  9-481. 

Evidence  examined  and  held  sufficient  to 
sustain  the  decree  of  the  trial  court  quieting 
title  to  the  real  estate  in  controversy  in  the 
plaintiff.     Best  v.  Gralapp   (Neb.),  5-491. 


QUIT. 

Notice  to  quit,  see  Landlobd  and  Tenant, 
3g. 

Termination  of  tenancy  from  year  to  year  by 
notice  to  quit,  see  Landlobd  and  Ten- 
ant, 4. 

QUITCLAIM. 

Barring  right  to  dower,  see  Dower,  2  d. 

QUOKUM. 

Meeting  of  directors,  see  Cobfobations,  7  e 
(3). 

QUOTATIONS. 

Abandonment  of  market  quotations,  see 
Abandonment. 

Admissibility  of  market  quotations  in  evi- 
dence, see  Evidence,  9  b  ( 1 ) . 


QUO  WARRANTO. 

1.  Nat0Be  of  Pboceedinqs. 

2.  Who  Mat  File  Infobmation. 

3.  Pbbsons  Subject  to  Pboceedinqs. 

4.  puiadino. 

5.  Issuance  of  Wbit. 

6.  Effect  of  Expiration  of  Tebm  of 

Office  Pending  Pboceedinqs. 

Abatement  by  injunction  suit,  see  Abatement 
AND  Revival. 

Determination  of  qualification  of  members  of 
city  council,  see  Municipal  Cobfoba- 
tions, 12  b. 

Determination  of  title  to  office  in  private  cor- 
porations, see  Cobpobations,  10  c. 

Jury  trial  in  quo  warranto  proceedings,  see 
Jubt,  1  c. 

Testing  validity  of  liquor  license,  see  Intoxi- 
cating Liquors,  4  b. 

Determination  of  validity  of  bequest  to  chari- 
table corporation,  see  Chabities,  4. 

1.  Nature  of  Pboceedinqs. 

As    remedy   to    try   title   to   office.   — 

Quo  warranto  and  not  mandamus  is  the  proper 
legal  remedy  to  try,  as  between  adverse  claim- 
ants, a  doubtful  title  to  public  office.  Hoy  v. 
State  ex  rel.  Buchanan  (Ind.),  11-944. 

An  information  in  the  nature  of  quo  war- 
ranto does  not  lie  to  try  the  title  to  an  al- 
leged office  which  in  fact  Mid  in  law  haa  no 
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legal  existence.  Hedrick  v.  People  ex  rel. 
Ball  (111.),  5-690. 

Ordering  delivery  of  books,  papers, 
etc.,   to   relator  in   prooeedings.  —  The 

function  of  a  quo  warranto  proceeding  is 
merely  to  try  the  respondent's  title  to  the 
office,  and  the  relator's  title  is  not  in  issue 
except  so  far  as  it  may  be  necessary  to  show 
that  he  has  sufficient  interest  to  maintain  the 
proceeding.  Accordingly  a  judgment  direct- 
ing the  respondent  to  deliver  to  the  relator 
the  books,  papers,  and  other  things  pertain- 
ing to  the  office  goes  beyond  the  proper  scope 
of  the  proceeding.  Albright  v.  Territory 
(N.  Mex.),  11-1165. 

2.  Who  May  File  Infobmation. 

Prosecuting  attorney.  —  Under  the 
Missouri  statute  making  it  the  duty  of  a 
county  prosecuting  attorney  to  exhibit  an  in- 
formation in  the  nature  of  a  writ  of  quo  war- 
ranto at  the  relation  of  any  person  desiring 
to  prosecute  the  same  in  case  any  person  shall 
usurp,  intrude  into,  or  unlawfully  hold  or 
execute  any  office  or  franchise,  the  prosecuting 
attorney  is  charged  with  a  discriminating 
duty  in  respect  to  exhibiting  the  information, 
and  must  determine  whether  the  proceeding 
shall  commence,  and  the  exercise  of  his  de- 
termination to  exhibit  the  information  must 
be  evidenced  by  his  signature  to  the  informa- 
tion in  due  form  and  its  exhibition  in  court. 
State  ex  inf.  Dorian  v  Taylor  (Mo.),  13- 
1058. 

Where  the  permission  of  the  prosecuting 
attorney  of  a  county  to  use  his  name  in  a  quo 
warranto  proceeding  brought  by  a  private  in- 
dividual is  given  merely  because  he  and  the 
relator's  attorneys  think  that  he  has  no  dis- 
cretion to  withhold  the  use  of  his  name,  and 
after  the  information  is  drawn  and  presented 
to  him  he  refuses  to  sign  it  and  is,  in  fact, 
opposed  to  the  proceeding,  he  has  no  real  or 
substantial  part  or  lot  in  the  proceeding, 
which  consequently  has  no  legal  existence  and 
is  properly  dismissed.  State  ex  inf.  Dorian 
V.  Taylor  (Mo.),  13-1058. 

FriTate  indi-vidual.  —  In  the  absence  of 
statutory  authorization  and  without  the  in- 
tervention of  the  attorney-general,  a  private 
individual  cannot,  either  as  of  right  or  by 
leave  of  court,  file  an  information  in  the 
nature  of  quo  warranto  to  try  the  title  to  a 
public  office.  Meehan  v.  Bachelder  (N.  H.), 
6-462. 

3.  Pebsons  Subject  to  Pbocbedinos. 

Municipal  corporation.  —  A  municipal 
corporation  is  a  person  within  the  meaning 
of  the  Alabama  statute  providing  that  an 
action  in  the  nature  of  quo  tcarranto  may  be 
brought  against  any  person  who  usurps  any 
franchise,  and  therefore  such  action  will  lie 
against  a  municipal  corporation  when  it 
usurps  the  exercise  of  a  franchise  not  granted 
by  its  charter  or  by-law.  Uniontown  r.  State 
(Ala.),  8-320. 

4.  Pleading. 

Neceaslty  of  allegation  of  legal  exist- 
ence of  oftoe.  •«  An    information    in    the 


nature  of  quo  warranto  to  try  the  title  to  a 
public  office  created  by  municipal  ordinance 
is  fatally  defective  if  it  fails  to  allege  affirma- 
tively and  distinctly  the  legal  existence  of 
the  office.  Hedrick  v.  People  ex  rel.  Ball 
(111.),  5-690. 

An  information  in  the  nature  of  quo  war- 
ranto held  not  to  show  sufficiently  the  exist- 
ence of  the  office  in  question.  Hedrick  v. 
People  ex  rel.  Ball  (111.),  5-690. 

Practice  upon  demurrer  to  informa- 
tion. —  Where  an  information  in  the  nature 
of  quo  warranto  is  demurrable,  a  demurrer  to 
the  plea  should  be  carried  back  to  the  in- 
formation and  sustained.  Hedrick  v.  People 
ex  rel.  Ball  (111.),  5-690. 

5.  Issuance  of  Wbit. 

Discretion  of  court.  —  When  the  attor- 
ney-general of  a  state,  acting  in  his  official 
capacity  as  the  chief  law  officer  of  the  state, 
exhibits  an  information  in  the  nature  of  quo 
warranto  to  a  district  court  and  asks  that  a 
writ  issue  directed  to  a  municipal  corporation 
requiring  it  to  show  cause  why  its  franchise 
should  not  be  declared  null  and  void,  the 
court  has  no  discretion,  but  must  grant  leave 
to  file  the  information  as  a  matter  of  course 
and  direct  the  writ  to  issue.  Upon  the  return 
it  is  the  duty  of  the  court  to  try  the  issues 
of  law  and  fact  presented  thereby  and  to 
determine  the  same  upon  the  merits  accord- 
ing to  rules  of  law  applicable  thereto.  State 
ex  rel.  Young  v.  Kent  (Minn.),  6-905. 

Refusing  leave  to  file  information.  — 
In  Minnesota,  when  an  application  for  a  writ 
of  quo  warranto  is  made  by  an  attorney- 
general  to  the  supreme  court,  instead  of  to 
a  district  court,  the  former  court  will  ex- 
ercise the  discretion  given  it  by  statute  and 
determine  whether  it  is  a  case  in  which  the 
writ  should  issue  out  of  that  court.  If  in  its 
judgment  the  application  sheuld  have  been 
made  to  the  district  court,  leave  to  file  the 
information  will  be  denied.  State  ex  rel. 
Young  V.  Kent  (Minn.),  6-906. 

6.  Effect  of  Expibation  of  Term  of  Office 
Pending  Pboceedings. 

Dismissal    of    irrit    of    error,  The 

expiration  of  the  term  of  office  of  the  defend- 
ant during  the  pendency  of  a  quo  warranto 
proceeding  to  try  title  to  the  office,  does  not 
terminate  the  proceeding,  or  require  the  dis- 
missal of  a  writ  of  error  prosecuted  from  a 
judgment  ousting  the  respondent.  The  re- 
lator, if  he  finally  prevails,  will  be  given 
judgment  of  ouster  and  for  costs.  Albright 
V.  'Territory  (N.  Max.),  11-1165. 


RACE. 

Charging  white  person  to  be  a  negro  as 
defamation,  see  Libel  and  Slawdeb,  2  g. 

Race  prejudice  as  affecting  competency  of 
jurors,  see  Jury,  5  b. 

Separation  of  white  and  colored  races  in  pub- 
lie  schools,  see  Schools,  4  a. 
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BACIirO. 

Enjoining  lease  of  state  property  for  horse 
racing  purposes,  see  Injunctions,  3  b. 

Permitting  use  of  city  streets  for  automobile 
races,  see  Streets  and  Highways,  5  a. 


RADIOGRAPH. 

Admissibility   in   evidence  in   criminal   case, 
see  Criminal  Law,  6  n  ( 1 ) . 


RAILROAD   AID   BONDS. 

Issuance  by  county,  see  Counties,  3. 

RAILROADS. 

1.  Incobpobation,  1317. 

2.  Location  op  Line  and  Acquisihoh 

of  Right  of  Way,  1317. 

a.  Location,  1317. 

b.  Change  of  location,  1318. 

c.  Acquisition  of  right  of  way,  1318. 

(1)  By  purchase,  1318. 

(2)  By    condemnation    proceed- 

ings,  1318. 

d.  Abandonment  of  location,  1319. 

3.  Statutory  Regulations,  1320. 

a.  Validity,  1320. 

(1)  Power   to  regulate  in  gen- 

eral, 1320. 

(2)  Regulation      of      operation 

and  equipment,  1320. 

b.  Construction,  1321. 

4.  Contractual  Obligations,  1322. 

a.  In  general,  1322. 

b.  Selection     of     particular     route, 

1322. 

c.  Location  of  depot,  1322. 

d.  Location    of    offices     and    shops, 

1323. 

e.  Use  of  city  streets,  1324. 

5.  Rights,  Powers,  and  Duties,  1324. 

a.  In  general,  1324. 

b.  Change  of  name,  1324. 

e.  Conduct  of  other  business,  1324. 

d.  Powers    and    duties   with   respect 

to  depot  grounds,  1325. 

e.  Duties  with  respect  to  operation 

and  equipment,  1325. 

6.  Sale  of  Property  and  Franchises, 

1326. 

7.  Liability  for  Injuries  to  Propeett, 

1326. 

a.  Killing  of  animals,  1326. 

b.  Smoke,  noise,  and  vibration,  1327. 

c.  Fires,  1327. 

(1)  Liability  in  general,   1327. 

( 2 )  Contributory        negligence, 

1328. 

(3)  Pleading,  1328. 

(4)  Evidence,  1328. 

(5)  Variance,  1329. 

(6)  Instructions,  1329. 

(7)  Limitation   of   liability   by 

contract,  1330, 


d.  Interference  with  extinguishment 

of  fires,  1330. 

e.  Floods,   1330. 

f.  Pleading,  1330. 

g.  Companies  liable,  1330. 

8.  Liability  for  Injuries  to  Persons, 

1330. 

a.  In  general,  1330. 

b.  Persons  at  crossings,  1331. 

(1)  In  general,  1331. 

(2)  Speed  of  trains,  1331. 

(3)  Warning    of    approach    of 

trains,  1331. 

(4)  Duty  to  maintain  flagman 

at  crossing,  1331. 

(5)  Duty  to  keep  safety  gates 

closed,  1332. 

(6)  Keeping  view  of  tracks  un- 

obstructed, 1322. 

(7)  Passing     over     or     around 

cars     obstructing     cross- 
ing, 1322. 

(8)  Contributory        negligence, 

1322.         • 

(a)  In  general,  1322. 

(b)  Duty   to    stop,   look, 

and  listen,  1332. 

(9)  Actions,  1333. 

(a)  Evidence,   1333. 

(aa)  Presump- 
tions and 
burden  o  f 
proof,  1333. 

(bb)  Weight  and 
sufficiency, 
1333. 

(cc)  Function  o  f 
court  and 
jury,    1334. 

(b)  Instructions,  1335. 

(c)  Pleading,  1336. 

C.  Travelers  near  right  of  way,  1336. 

d.  Trespassers    upon    right   of    way, 

1336. 

(1)  Liability  in  general,  1336. 

(2)  Contributory        negligence, 

1337. 

(3)  Actions,  1337. 

e.  Persons    rightfully    on    right    of 

way,    1338. 

(1)  Licenses  in  general,  1338. 

(2)  Persons  mailing  letters  on 

train,   1339. 

(3)  Shippers     and     consignees, 

1339. 

f.  Children  on  turntables,  1340. 

g.  Articles  thrown  from  train,  1340. 
h.  Fires,  1341. 

i.  Ejecting    trespasser    from    train, 

1341. 
j.  Trespasser    jumping    from    train, 

1342. 
k.  Companies  liable,  1342. 

9.  Offenses    by    Railroad    Companies, 

1342. 

Adverse  possession  of  right  of  way,  see  Ad- 
verse Possession. 

Appropriation  of  railroad  property  to  other 
public  uses,  see  Eminent  Domain,  §. 


EAILROADS. 
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Assessments  against  right  of  way  for  local 
improvements,  see  Special  or  Local 
Assessments,  3. 

Combination  of  railroad  and  express  com- 
panies as  violation  of  anti-trust  law, 
s€e  Monopolies  and  Cobpokate 
Trusts,  3  b. 

Construction  of  railroad  in  streets,  see 
Streets  and  Highwats,  5  e. 

Duties  and  liabilities  of  railroad  company  as 
carrier,  see  Carriers. 

Duty  to  fence  tracljs,  see  Fences,  3. 

Exemption  of  personalty  or  realty  from  exe- 
cution, see  Executions,  5. 

Exemption  of  railroads  from  taxation,  see 
Taxation,  12  e   (2). 

Exercise  of  right  of  eminent  domain,  see 
Eminent  Domain. 

Expression  in  title  of  subject  of  statute  to 
prevent  fraudulent  sale  of  railway 
tickets,  see  Statutes,  3  b. 

Injuries  to  animals  on  railroads,  see  Ani- 
mals, 3  b. 

Liability  for  death  caused  by  pest  camp  of 
railroad  company,  see  Death  by 
Wrongful  Act. 

Liability  for  fires,  see  Fires. 

Liability  for  injury  to  adjoining  premises  by 
blasting,  see  Explosions  and  Explo- 
sives, 4. 

Liability  of  lessor  of  railroad  for  acts  of 
lessee,  see  Carriers,  4  d   ( 1 ) . 

Liability  of  lessor  of  railroad  for  torts  of 
lessee,  see  Carriers,  6  e   (1). 

Liability  of  railroad  company  for  injury  to 
employees,  see  Master  and  Servants, 
3. 

Location  of  telephone  lines  on  railroad  right 
of  way.  see  Telegraphs  and  Tele- 
phones,  3. 

Obstruction  of  streams  by  bridges  or  cul- 
verts, see  Waters  and  Watercourses, 
3  b   (4). 

Penalty  for  delay  in  paying  damages  for  in- 
juries to  animals,  see  Animals,  3  b. 

Pov.'er  of  municipality  to  require  gates  or 
flagmen  at  railroad  crossings,  see  Mu- 
NicirAL  Corporations,  5  f   (2). 

Prohibiting  operation  of  trains  on  Sunday, 
see  Sundays  and  Holidays,  1  b. 

Kailroad  cars  as  subject  to  garnishment,  see 
Garnishment,  1  e. 

Railroad  ticket  as  subject  of  larceny,  see 
Larceny,  2  b. 

Relief  associations,  see  Master  and  Ser- 
vant, 3  j. 

Requiring  railroad  companies  to  make  re- 
ports to  state  officers,  as  interference 
with  interstate  commerce,  see  Inter- 
state Commerce,  2  b  (1). 

Right  to  lien  for  construction  of  railroad,  see 
Mechanics'  Liens. 

Statutory  regulation  of  actions  for  injuries 
on  railroads,  see  Constitutional  Law, 
8. 

Statutoiy  regulation  of  hours  of  labor,  see 
Labor  Laws,  1  a. 

Street  railroads,  see  Street  Railways. 

Subrogation  of  railroad  company  to  benefit 
of  insurance  on  property  injured  in 
transit,  see  Subrogation,  1  g. 


1.  Incorporation. 

Company  chartered  in  foreign  state. 

—  Under  the  constitution  and  laws  of  South 
Carolina,  the  secretary  of  state  has  no  power 
to  issue  a  charter  of  incorporation  to  the 
owners  or  projectors  of  a  railroad  who  have 
obtained  a  charter  in  another  state  and  are 
desirous  of  extending  their  road  into  South 
Carolina,  but  who  have  not  complied  with 
the  laws  of  South  Carolina  relative  to  the 
incorporation  of  railroad  companies.  Before 
a  charter  can  be  issued  in  such  a  case,  the 
applicants  must  open  books  of  subscription 
in  South  Carolina,  take  subscriptions  to  the 
amount  of  five  hundred  dollars  per  mile,  elect 
ofiScers,  and  take  the  other  steps  for  incorpo- 
ration set  out  in  sections  1918-1921  of  the 
Civil  Code.  Lyles  v.  MoCown  (S.  Car.),  17- 
436. 

Amount  of  fees  payable.  —  The  amount 
of  fees  to  be  paid  by  a  railroad  company  for 
its  charter  in  South  Carolina  is  governed  by 
the  Act  of  Feb.  25,  1902  (23  St.  1053), 
which  requires  payment  of  tlie  fees  prescribed 
by  the  repealed  Act  of  Feb.  25,  1809,  and  not 
by  the  intervening  Act  of  Feb.  20,  1901. 
Lyles  V.  McCown   (S.  Car.),  17-436. 

2.  Location  of  Line  and  Acquisition  of 
Right  of  Way. 

a.  Location. 

Necessity  of  survey.  —  Ordinarily  one 
of  the  requisites  of  the  valid  location  of  a 
railroad,  as  to  third  persons  and  rival  cor- 
porations, is  a  preliminary  entry  by  engi- 
neers and  surveyors,  who  run  and  mark  the 
lines  and  report  them  to  the  company  claim- 
ing prior  location;  but  where  the  lines  are 
clearly  defined,  as  by  the  existence  of  an  old 
roadbed  which  is  entered  on  and  staked  out 
by  agents  of  the  locating  company,  and  the 
route  so  marked  is  approved  and  adopted  by 
the  directors  as  the  permanent  location  of 
their  railroad,  a  survey  by  engineers  is  not 
of  the  substance,  and  should  not  be  consid- 
ered as  essential.  Fayetteville  St.  Ry.  v. 
Aherdeen,  etc.,  R.  Co.  (N.  Car.),  9-683. 
_  Filing  of  map.  —  Under  the  North  Caro- 
lina statute  a  railroad  company  is  required, 
within  a  reasonable  time  after  its  road  is 
constructed,  to  file  with  the  corporation  com- 
mission a  map  and  profile  of  its  route  and 
of  land  condemned  for  its  use;  but  this  is 
for  information  deemed  necessary  to  enable 
the  commission  to  deal  intelligently  with 
matters  within  the  scope  of  its  duties,  and  is 
not  required  as  a  part  of  a  correct  and  com- 
pleted location.  Fayetteville  St.  Ry.  v.  Aber- 
deen, etc.,  R.  Co.   (N.  Car.),  9-683. 

Iiocation  across  tracks  of  another 
railway.  —  The  Indiana  statute  of  March 
8,  1905,  entitled  "An  act  concerning  high- 
ways," and  providing  that  any  street  rail- 
road or  other  company  organized  under  the 
laws  of  the  state  for  similar  purposes  "  de- 
siring to  build  an  interurban  electric  rail- 
way outside  of  any  city  or  town  on  any  pub- 
lic highway,  may  do  so  by  procuring  the  con- 
sent of  the  board   of  commissioners   of  the 
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county  in  which  such  highway  is  situated," 
is  broad  enough  as  respects  its  title  to  cover 
the  authorization  contained  in  the  body  of 
the  act,  of  the  location,  construction,  and 
operation  of  electric  interurban  railroads 
upon  public  highways,  and  across  railroads 
crossing  such  highways,  although  the  title 
of  the  statute  does  not  expressly  mention 
railroad  crossings.  South  East,  etc.,  R.  Co. 
17.  Evansville,  etc.,  R.  Co.    (Ind.),   14-214. 

The  owners  of  a  railway  constructed  across 
a  highway  acquire  merely  the  privilege  of 
crossing  in  the  transportation  of  freight  and 
passengers,  subject  to  all  proper  uses  to 
which  the  highway  may  be  devoted  under  the 
law,  and  are  bound  to  know  that  a  street  or 
interurban  railroad  may  thereafter  be  law- 
fully located  upon  such  highway  across  their 
track  at  that  point.  South  East,  etc.,  R.  Co. 
f.  Evansville,  etc.,  R.   Co.    (Ind.),   14-214. 

All  railroads  are  declared  by  the  Louisi- 
ana constitution  to  be  public  highways  and 
all  railroad  companies  to  be  common  car- 
riers. This  declaration  applies  not  only  to 
the  main  tracks,  but  also  to  all  subsidiary 
tracks  used  for  the  purposes  of  railroad  traf- 
fic. Kansas  City,  etc.,  R.  Co.  v.  Louisiana 
Western  R.  Co.  (La.),  7-831. 

The  constitutional  right  of  a  railroad  com- 
pany to  interest,  connect  with,  or  cross  any 
other  railroad,  is  not  confined  to  main  tracks, 
but  extends  to  spur  and  other  tracks  forming 
a  part  of  the  same  system.  Kansas  City,  etc., 
E.  Co.  V.  Louisiana  Western  R.  Co.  (La.), 
7-831. 

Location  on  pnblio  biebivay.  —  A  cor- 
poration organized  under  the  general  rail- 
road laws  of  Kentucky  Operating  an  inter- 
urban and  interstate  electric  railroad,  is  a 
"  trunk  railway,"  and  consequently,  although 
it  may  lay  its  tracks  along  the  streets  of  a 
city  or  town,  it  is  within  the  exception  to 
sections  163  and  164  of  the  constitution  of 
Kentucky,  which  provide  that  no  street  rail- 
way shall  construct  its  tracks  over  the  streets 
of  cities  or  towns  without  the  consent  of  the 
legislative  bodies  thereof,  nor  be  granted  a 
franchise  for  a  term  exceeding  twenty  years, 
such  franchise  to  be  sold  to  the  highest  bid- 
der, but  that  such  prohibitions  shall  not  ap- 
ply to  a  trunk  railway.  Diebold  v.  Kentucky 
Traction  Co.   (Ky.),  4-445. 

b.  Change  of  location. 

Right  to  relocate.  —  The  general  rule 
is  that  where  a  railroad  company's  charter 
prescribes  the  termini  and  the  general  route 
of  the  railroad,  leaving  the  determination  of 
details  to  the  discretion  of  the  corporation, 
the  exercise  of  such  discretion  exhausts  the 
power  of  the  company  to  fix  the  location  of 
its  road  and  condemn  a  right  of  way,  and  it 
cannot  relocate  its  road  without  statutory 
authority;  and  it  is  no  ground  for  an  excep- 
tion to  this  rule  that  the  interests  of  the 
public  will  be  best  served  by  a  change  in  the 
location  of  the  road,  or  that  from  a  business 
or  financial  point  of  view  the  change  is  es- 
sential to  the  accomplishment  of  the  pur- 
poses for  which  the  road  was  built.  Cairo, 
etc.,  E.  Co.  V.  Woodyard  (111.),  9-55. 


The  Illinois  statute  authorizing  the  stock- 
holders of  a  corporation  "  to  enlarge  or  change 
the  object  for  which  such  corporation  was 
formed "  does  not  empower  the  stockholders 
of  a  railroad  company,  formed  to  "  purchase, 
own,  construct,  operate,  and  maintain,"  a 
railway  between  certain  specified  termini,  to 
relocate  portions  of  its  roadway  for  the  pur- 
pose of  straightening  its  line  and  shortening 
the  distance  between  the  same  termini,  as 
such  relocation  does  not  change  the  object 
of  the  corporation.  Cairo,  etc.,  R.  Co.  V. 
Woodyard   (111.),  9-55. 

Where  a  railroad  company,  to  which  has 
been  given  the  power  to  choose  its  particular 
route  between  designated  termini,  has  exer- 
cised its  discretion  in  this  regard,  its  power 
of  choice  is  exhausted,  and  it  cannot  subse- 
quently change  its  location  without  express 
legislative  authority.  Brown  v.  Atlantic, 
etc.,  R.  Co.  (Ga.),  7-1026. 

A  railroad  held  not  authorized,  under  the 
Georgia  statute,  to  tear  up  its  track  at  its 
mere  volition  and  relocate  the  same  at  a  dif- 
ferent place.  Brown  v.  Atlanta,  etc.,  R.  Co. 
(Ga.),  7-1026. 

Granting  injunction  to  prevent  re- 
location. —  The  allegation  in  an  answer  by 
a  railroad  to  an  application  for  an  injunc- 
tion to  prevent  the  railroad  from  tearing  up 
and  relocating  the  tracks,  held  insufficient  to 
prevent  the  injunction  staying  the  relocation 
until  a  final  trial  can  be  had.  Brown  I). 
Atlantic,  etc.,  E.  Co.   (Ga.),  7-1026. 

c.  Acquisition  of  right  of  way. 
(1)    By  purchase. 

Nature  of  title  acquired.  —  A  convey- 
ance by  statutory  warranty  deed  for  a  valua- 
ble consideration  to  a  railroad  company  of 
land  sought  to  be  condemned  by  the  company 
for  right  of  way,  vests  in  the  company  a  fee 
simple  title  to  the  land  and  the  company  has 
a  right  to  sell  and  convey  the  same  in  fee 
simple.      Spierling  v.  Ohl    (111.),   13-430. 

An  instrument  which  is  in  form  a  general 
warranty  deed,  conveying  a  strip  of  land 
to  a  railroad  company  for  a  right  of  way, 
does  not  vest  an  absolute  title  in  the  railroad 
company,  but  the  interest  conveyed  is  limited 
by  the  use  for  which  the  land  is  acquired, 
and  when  that  use  is  abandoned  the  property 
will  revert  to  the  adjoining  owner.  Aber- 
crombie  v.  Simmons   (Kan.),  6-239. 

Deed  of  right  of  way  as  releaie  of 
damages.  —  The  sale  of  a  right  of  way  to 
a  railroad  company  operates  as  a  remission 
by  the  landowner  of  all  damages  to  which  he 
would  have  been  entitled  in  a  proceeding  to 
condemn  the  right  of  way.  Ho'rd  v.  Holston 
Eiver  R.  Co.   (Tenn.),  19-331. 

(2)   By  condemnation  proceedings. 

Crossing  tracks  of   another  railway. 

—  The  Indiana  statutes,  one  of  which  pro- 
vides for  special  proceedings  and  compensa- 
tion for  crossing  only  at  places  "  not  within 
the  limits  of  any  street  or  highway,"  and  the 
other  two  of  which  provide  in  substance  that 
their  provisions  shall  in  no  wise  impair  or 
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abridge  the  right,  under  existing  laws,  of  any 
street  or  interurban  railroad  company  au- 
thorized to  locate  its  road  upon  a  public 
highway,  to  construct  such  road  across  the 
tracks  and  right  of  way  of  any  railroad  at 
a  street  or  highway  intersection  without  spe- 
cial proceedings  or  the  consent  of  the  owner 
of  the  railroad,  do  not  purport,  to  grant  a 
street  or  interurban  railway  constructed 
along  a  public  highway  the  right  to  cross  the 
tracks  of  a  railroad  crossing  such  highway, 
and  in  a  case  involving  such  right  the  con- 
stitutionality of  these  statutes  is  not  in 
question.  South  East,  etc.,  R.  Co.  v.  Evans- 
ville,  etc.,  R.  Co.    (Ind.),   14-214. 

A  steam  railroad  company  whose  track  is 
constructed  across  a  highwtiy  is  not  entitled 
to  recover  compensation  for  the  crossing  of 
its  track  at  grade  by  an  electric  interurban 
road  built  upon  such  highway  with  the  con- 
sent of  the  board  of  commissioners  of  the 
county,  nor  can  such  crossing  be  enjoined  on 
the  ground  that  compensation  to  the  steam 
railroad  has  not  been  assessed,  paid,  or  ten- 
dered. South  East,  etc.,  R.  Co.  v.  Evans- 
ville,  etc.,  R.  Co.   (Ind.),  14-214. 

Priority  as  between  rival  condem- 
nors. —  Where  two  railroads  are  seeking  to 
condemn  the  same  land,  and  in  each  case  the 
grant  to  the  company  is  indefinite,  leaving 
the  exact  route  to  be  selected  by  the  com- 
pany, the  prior  right  will  attach  to  that 
company  which  first  locates  its  lines;  and 
in  the  absence  of  statutory  regulations  to 
the  contrary,  the  first  location  belongs  to 
that  company  which  first  defines  and  marks 
its  route  and  adopts  the  same  for  its  perma- 
nent location  by  authoritative  corporate  ac- 
tion. Fayetteville  St.  Ry.  v.  Aberdeen,  etc., 
R.  Co.   (N.  Car.),  9-683. 

A  street  railway  company  which  has  made 
a  valid  prior  location  of  its  right  of  way 
along  an  old  and  abandoned  roadbed  is  en- 
titled to  an  injunction  restraining  a  rail- 
road company  from  condemning  and  appro- 
priating such  right  of  way  for  its  own  use, 
where  the  defendant  has  no  express  grant  to 
condemn  the  plaintiff's  right  of  way  and  no 
necessity  is  shown  for  such  condemnation, 
and  the  evidence  shows  that  the  roadbed  is 
only  sufficiently  large  to  permit  of  laying 
one  track,  so  that  if  the  defendant  is  allowed 
to  appropriate  it  the  appropriation  will  di- 
rectly destroy  the  plaintiff's  use  of  the  right 
of  way,  and  the  defendant's  engineers  are 
surveying  the  route  with  the  view  of  pres- 
ently carrying  into  effect  the  defendant's 
avowed  and  unlawful  purpose.  Fayetteville 
St.  Ry.  V.  Aberdeen,  etc.,  R.  Co.  (N.  Oar.), 
9-683. 

Where  a  railroad  company  has  secured 
priority  of  right  to  a  right  of  way  by  prior- 
ity of  location,  its  right  cannot  be  defeated 
by  the  action  of  a  rival  company  in  agree- 
ing with  the  landowners  and  purchasing  the 
property.  Fayetteville  St.  Ry.  v.  Aberdeen, 
etc.,  R.  Co.   (N.  Oar.),  9-683. 

Damages.  —  The  owner  of  land  through 
which  a  railroad  company  has  a  right  of 
way  may  recover  from  the  company  for  in- 
juries to  the  land  caused  by  driving  wagons 


over  the  land  to  and  from  the  right  of  way, 
and  also  for  the  value  of  fences  torn  down  by 
the  company's  laborers  for  use  as  firewood. 
Hord  V.  Holston  River  R.  Co.  (Tenn.),  19- 
331. 

Where  a  railroad  company  appropriates  an 
alley  in  a  city  for  the  purpose  of  laying  its 
tracks,  and  makes  a  deep  excavation  therein 
close  to  the  lot  line,  the  damages  recoverable 
by  an  abutting  owner  are  restricted  to  the 
special  injury  sustained  by  him  by  reason  of 
being  cut  off  from  access  to,  and  egress  from, 
his  property.  A  landowner  does  not  suffer 
damages  recoverable  at  law  for  injury  to 
lateral  support  of  his  property  until  the 
earth  is  so  much  disturbed  that  it  slides  or 
falls.  The  actionable  wrong  for  impairment 
to  lateral  support  is  not  the  excavation,  but 
the  act  of  allowing  the  owner's  land  to  fall. 
Kansas  City,  etc.,  R.  Co.  v.  Schwake  (Kan.), 
3-118. 

d.  Abandonment  of  location. 

What  constitntes.  —  A  railroad  com- 
pany having  title  to  a  right  of  way  for  the 
construction  of  a  spur  track  to  certain  in- 
dustries, which  right  of  way  is  claimed  and 
occupied  by  a  rival  company  under  court 
process  erroneously  granted,  does  not  aban- 
don such  right  of  way  by  constructing,  dur- 
ing the  pendency  of  the  litigation  and  the 
occupation  of  its  rival,  another  spur  track 
into  the  industries  it  desires  to  reach  over  a 
longer  and  more  expensive  route.  Atlanta, 
etc.,  R.  Co.  V.  Southern  R.  Co.  (U.  S.),  11- 
766. 

Preventing  abandonment  by  injunc- 
tion. —  In  an  action  by  private  persons  to 
restrain  a  railroad  company  from  tearing  up 
a  portion  of  its  tracks  and  abandoning  the 
operation  of  such  portion  of  its  line,  where 
relief  is  sought  on  the  ground  that  the  wrong- 
ful action  would  work  special  damage  to  the 
plaintiffs  apart  from  such  damage  as  would 
be  suffered  by  the  general  public,  the  injunc- 
tion will  not  be  denied  on  the  ground  that 
the  plaintiffs  have  an  ample  remedy  at  law, 
or  on  the  ground  that  the  damages  com- 
plained of  are  not  irreparable.  Brown  v. 
Atlantic,  etc.,  R.  Co.   (Ca.),  7-1026. 

Private  persons  can  apply  for  an  injunc- 
tion restraining  a  railroad  company  from 
wrongfully  tearing  up  a  portion  of  its  tracks 
and  abandoning  the  operation  of  such  por- 
tion of  its  line,  where  the  wrongful  action 
would  work  special  and  irreparable  damage 
to  them,  and  not  merely  such  damage  as 
would  be  shared  in  by  the  general  public. 
Brown  v.  Atlantic,  etc.,  R.  Co.    (Ga.),  7-1026. 

The  fact  that  a  railroad  company  had  be- 
gun to  tear  up  its  tracks  before  an  injunction 
was  applied  for  to  restrain  the  completion 
of  such  action  does  not  furnish  a  reason  for 
refusing  to  enjoin  it  from  proceeding  with 
the  work,  if  its  action  is  wrongful  and  is 
working  special  damage  to  the  plaintiff. 
Brown  v.  Atlantic,  etc.,  R.  Co.  (Ga.),  7-1026. 

A  mandatory  injunction  requiring  a  rail- 
road company  to  relay  a  substantial  portion 
of  the  track  which  it  has  torn  up,  and  re- 
quiring it  to  operate  such  portion  of  its  road 
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will  not  be  granted  at  an  interlocutory  hear- 
ing of  the  cause.  Brown  v.  Atlantic,  etc., 
E.   Co.    (Ga.),  7-1026. 

In  an  action  for  an  injunction  to  prevent 
a  railroad  company  from  tearing  up  its 
tracks,  the  facts  as  disclosed  by  the  plead- 
ings and  evidence  in  the  record  in  the  ap- 
pellate court,  held  not  to  make  such  -  case 
as  to  be  controlled  by  the  discretionary  ac- 
tion of  the  presiding  judge  in  granting  or 
refusing  the  injunction.  Brown  v.  Atlantic, 
etc.,  E.  Co.  Ga.),  7-1026. 

3.  Statutoey  Eeguiations. 

a.  Validity. 

(1)   Povrer  to  regulate  in  general. 

Power  of  state.  —  Since  railroads  are 
created  by  the  state  for  g«osi-public  purposes 
and  are,  therefore,  affected  by  a  public  in- 
terest, the  legislature  may  to  the  extent  of 
such  interest  regulate  and  control  them  ex- 
cept in  so  far  as  it  is  restricted  by  the  con- 
tract obligation  imposed  by  the  charter  or 
statute  under  which  the  companies  are  incor- 
porated, and  subject  of  course  to  the  constitu- 
tional restrictions  against  the  impairment  of 
vested  rights,  denial  of  the  equal  protection 
of  the  laws  or  due  process  of  law.  Atlantic 
Coast  Line  Eailroad  Co.  v.  Coachman  (Fla.), 
20-1047. 

Po-wer  of  dominion  board  of  railvray 
commissioners.  —  The  dominion  board  of 
railway  commissioners  has  no  power  to  com- 
pel a  provincial  railway  company  to  make  a 
traffic  arrangement  with  a  company  under 
the  control  of  the  Dominion  Parliament. 
Montreal  Park,  etc.,  Co.  v.  Montreal  (Can.), 
18-143. 

(2)   Eegulation  of  operation  and  equipment. 

Compelling  reasonable  facilities  for 
connecting  railways.  —  The  governmental 
power  to  regulate  railroads  and  compel  them 
to  furnish  adequate  facilities  for  the  travel- 
ing public  not  only  includes  a  requirement 
that  a  railroad  shall  furnish  adequate  facil- 
ities for  those  traveling  upon  its  own  road, 
but  extends  to  securing  to  the  public  reason- 
able facilities  for  making  connections  between 
different  railroads.  Atlantic  Coast  Line  E. 
Co.  V.  North  Carolina  Corp.  Com.  (U.  S.), 
11-398. 

Requiring  operation  of  certain  train. 
—  The  fact  that  an  order  requiring  a  railroad 
corporation  to  operate  a  certain  train  may 
occasion  a,  pecuniary  loss  so  far  as  that  par- 
ticular train  is  concerned  does  not  render 
the  order  in  violation  of  the  Constitution  of 
the  United  States  as  a  taking  of  property 
without  due  process  of  law  or  a  denial  of  the 
equal  protection  of  the  laws.  The  duty  of 
the  railroad  company  to  furnish  necessary 
facilities  is  coterminous  with  the  powers  of 
the  corporation,  and  the  obligation  to  dis- 
charge that  duty  must  be  considered  in  con- 
nection with  the  corporate  business  as  a 
whole,  the  character  of  the  service  requirpil, 
and  the  need  for  its  performance.      Atlantic 


Coast  Line  E.  Co.  v.  North  Carolina  Corp. 
Com.    (U.  S.),  11-398. 

An  order  of  the  corporation  commission 
of  North  Carolina  requiring  a  railroad  com- 
pany to  operate  a  train  from  Eocky  Mount, 
N.  C,  to  Selma,  N.  C,  a  distance  of  forty- 
two  miles,  so  as  to  connect  at  the  latter  point 
with  a  train  of  another  railroad  serving  and 
making  connections  for  points  in  the  western 
part  of  the  state,  is  not  arbitrary  and  un- 
reasonable, where  it  appears  that  there  is  a, 
large  population  in  the  territory  surrounding 
Bocky  Mount  which,  without  the  train  or- 
dered, has  no  convenient  and  adequate  means 
of  transportation  from  Eoclvy  Mount  to 
Selma  and  thence  west  by  connection  with 
the  trains  of  such  other  road.  Atlantic 
Coast  Line  E.  Co.  r.  North  Carolina  Corp. 
Com.   (U.  S.),  11-389. 

Requiring  construction  of  private 
switcbes.  —  Tlie  Nebraska  statute  (Laws 
1905,  c.  105)  requiring  railroad  companies, 
at  their  own  expense,  to  construct  side  tracks 
to  grain  elevators  along  the  right  of  way  is 
unconstitutional  as  depriving  the  railroad 
companies  of  their  property  without  due 
process  of  law.  Missouri  Pacific  E.  Co.  v. 
Nebraska    (U.  S.) ,   18-989. 

Imposing  absolute  liability  for  fires 
communicated  by  locomotive,  —  A  stat- 
ute imposing  liability  irrespective  of  negli- 
gence for  damage  to  property  communicated 
from  locomotives  operated  by  railroad  com- 
panies is  constitutional.  St.  Louis,  etc.,  R. 
Co.  V.  Shore   (Ark.),  16-939. 

It  is  not  essential  to  the  validity  of  such  a 
statute  that  it  should  contain  a  provision 
giving  to  railroad  companies  an  insurable 
interest  in  buildings  along  their  routes.  St. 
Louis,  etc.,  E.  Co.  v.  Shore  (Ark.),  16-939. 

Such  a  statute  is  not  rendered  invalid  by 
the  fact  that  it  applies  also  to  persons  operat- 
ing railroads  and  to  fires  communicated  in 
other  ways  in  the  operation  of  railroads. 
Even  if  these  provisions  are  void,  the  validity 
of  the  statute  as  applied  to  fires  communi- 
cated from  locomotives  operated  by  railroad 
companies  is  not  affected  thereby.  St.  Louis, 
etc.,  E.  Co.  V.  Shore   (Ark.),  16-939. 

Requiring  safety  devices  at  crossings. 
—  A  railroad  company  receives  its  charter 
and  franchises  subject  to  an  implied  right  of 
the  state  to  establish  and  open  such  streets 
and  highways  over  and  across  its  right  of 
way  as  public  convenience  and  necessity  may 
from  time  to  time  require,  and  therefore  the 
state  may  compel  the  railroad  company  to 
construct  and  maintain,  at  its  own  expense, 
suitable  crossings  at  new  streets  and  high- 
ways, to  the  sam.e  extent  as  at  streets  and 
highways  in  existence  at  the  time  of  the  con- 
struction of  the  railroad.  State  ex  rel.  Min- 
neapolis V.  St.  Paul,  etc.,  E.  Co.  (Minn.), 
8-1047. 

A  state  may,  in  the  exercise  of  its  police 
power,  impose  upon  a  railroad  company, 
whose  lines  intersect  public  highways  laid  out 
after  the  construction  of  the  railroad,  the  un- 
pom)iensated  duty  of  constructing  and  main- 
taining at  such  crossings  all  such  safety  de- 
vices   as    are    reasonably    necessary   for   the 
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protection  of  the  traveling  public;  and  the 
exercise  of  such  power  does  not  constitute 
the  taking  of  private  property  for  public 
use  without  just  compensation.  State  eai 
rel.  Minneapolis  r.  St.  Paul,  etc.,  R.  Co. 
(Minn.),  8-1047. 

Within  the  meaning  of  the  rule  that  a  rail- 
road may  be  required  to  maintain  such  safety 
devices  at  crossings  with  highways  as  are 
necessary  for  the  protection  of  tie  traveling 
public,  a  bridge  over  the  tracks  of  a  railroad 
is  a  "  safety  device,"  if  it  is  necessary  to> 
make  the  crossing  safe  for  public  use.  State 
ex  rel.  Minneapolis  v.  St.  Paul,  etc.,  R.  Co. 
(Minn.),  8-1047. 

The  expense  of  constructing  a  railway 
bridge  over  a  highway,  made  necessary  by  the 
action  of  the  municipality  in  opening  such 
highway  through  the  railway  company's  em- 
bankment, may  be  cast  on  the  railway  com- 
pany without  denying  the  due  process  of  law 
guaranteed  by  the  Federal  Constitution, 
which  requires  that  compensation  shall  be 
made  when  private  property  is  taken  for  pub- 
lie  use.  Cincinnati,  etc.,  R.  Co.  v.  Conners- 
ville  (U.  S.),  20-1206. 

b.  Construction. 

Statute  providing  for  forfeiture  of 
franchises.  —  The  Arkansas  statute  pro- 
viding for  the  forfeiture  of  the  franchises  and 
charter  rights  of  a  railroad  company  operat- 
ing under  a  lease  is  not  retrospective  in  its 
operation,  and  does  not  authorize  the  for- 
feiture of  a  prior  lease  of  railroad  property 
made  in  disregard  of  the  statute  governing 
the  making  of  such  leases.  —  Louisiana,  etc., 
E.   Co.  V.  State    (Ark.),  5-637. 

Under  the  Arkansas  statute  providing  that 
the  franchises  and  charter  rights  of  a  rail- 
road company  operating  railroad  property 
under  a  lease  shall  be  forfeited  and  the  com- 
pany ousted  from  the  possession  of  such  prop- 
erty, if  such  lease  has  not  been  made  in  con- 
formity with  the  statute  governing  such 
leases,  or  if  the  lessee  shall  fail  to  perform 
certain  enumerated  public  duties,  the  state 
may  enforce  the  forfeiture  of  a  lease  of  rail- 
road property  located  within  its  boundaries 
though  the  lessee  is  a  foreign  corporation. 
Louisiana,  etc.,  R.  Co.  v.  State  (Ark.),  5-637. 
Requiring  reports.  —  The  Illinois  stat- 
ute requiring  every  railroad  company  incorpo- 
rated or  doing  business  in  the  state  to  make 
reports  to  the  warehouse  commission,  applies 
to  every  railroad  company  doing  business  in 
the  state,  whether  it  is  a  domestic  or  a  for- 
eign corporation,  and  whether  it  is  engaged 
in  intrastate  or  interstate  commerce.  People 
em  rel.  Stead  v.  Chicago,  etc.,  R.  Co.  (111.), 
7-1. 

Requiring  blocking  of  frogs.  —  A  stat- 
ute requiring  railroad  companies  to  fill  or 
block  all  angles  in  frogs  in  all  yards  or  sta- 
tions where  trains  are  made  up  is  to  be  con- 
strued as  for  the  protection  of  a  person  who 
happens  to  be  dragged  into  an  unlocked  frog 
and  not  merely  for  the  protection  of  persons 
who  step  into  such  a  frog.  Cooper  v.  Balti- 
more, etc.,  R.  Co.  (U.  S.),  14-693. 


Requiring  repair  of  streets.  —  Where 
the  charter  of  a  railroad  company  authorizes 
it  to  construct  its  lines  on  any  street  or  high- 
way, and  requires  it  to  put  such  street  or 
higliway  "  in  such  condition  and  state  of  re- 
pair as  not  to  impair  or  interfere  with  its 
free  and  proper  use,  the  provision  applies 
to  streets  and  highways  laid  out  over  a  rail- 
road after  its  construction.  State  ex  rel. 
Minneapolis  v.  St.  Paul,  etc.,  R.  Co.  ( Minn. ) , 
8-1047. 

Application  of  bloTP-post  lanr.  —  The 
blow-post  law  as  embodied  in  the  Civil  Code 
of  Georgia  has  no  application  where  the 
track  of  the  railroad  company  crosses  the 
public  highway  upon  a  bridge  or  trestle  above 
the  latter.  Barton  v.  Southern  R.  Co.  (Ga.), 
16-1232. 

Requiring  stopping  of  trains  at  junc- 
tions with  other  railroads.  —  The  Minne- 
sota statute  (Rev.  Laws  1905,  §  2033),  which 
requires  railroad  companies  to  stop  their 
trains  before  reaching  junctions  with  or  cross- 
ings by  railroads,  imposes  no  duty  on  them 
to  stop  such  trains  before  reaching  connec- 
tions of  their  own  tracks  with  double  tracks 
and  connections  of  such  tracks  with  side 
tracks  which  are  all  parts  of  one  line  of  rail- 
road, directed  by  the  same  management  or 
controlled  by  the  same  operator.  Such  con- 
nections are  not  "  junctions "  within  the 
meaning  of  this  statute.  Chicago  Great  West- 
ern R.  Co.  v.  Minneapolis,  etc.,  R.  Co.  (U. 
S.),  20-1200. 

Such  statute  imposes  no  duty  on  a  railroad 
company  in  favor  of  those  injured  in  a  head- 
end collision  between  trains  on  the  same  line 
of  railroad  who  suffered  neither  danger  nor 
injury  from  crossing  trains  and  such  parties 
can  maintain  no  action  against  it  on  the 
ground  that  the  trains  which  collided  did  not 
stop  at  same  crossing.  Chicago  Great  West- 
ern R.  Co.  V.  Minneapolis,  etc.,  R.  Co.  (U. 
S.),  20-1200. 

Tax  on  "  gross  earnings."  —  The  gross 
earnings  which  form  the  basis  of  the  three 
per  cent,  tax  on  railroads,  under  the  pro- 
visions of  the  Minnesota  statute,  are  not  lim- 
ited to  income  derived  by  a  railroad  company 
directly  from  the  operation  of  trains,  but  in- 
clude earnings  received  by  such  company  in 
connection  with  all  operations  reasonably 
within  the  powers  conferred  upon  it  by  its 
charter.  State  v.  "Minnesota,  etc  R  Co 
(Minn.),  16-426. 

The  following  items  constitute  gross  earn- 
ings within  the  meaning  of  such  statute :  ( 1 ) 
amounts  received  from  lumber  companies  and 
other  parties  for  the  use  of  locomotives  and 
their  crews  in  moving,  transferring,  and 
switching  cars  at  log  loading  works,  unless 
the  inclusion  of  such  amounts  would  result  in 
double  taxation;  (2)  amounts  received  from 
the  rental  or  hire  to  other  railroad  companies 
or  private  parties,  of  the  company's  equip- 
ment, such  as  steam  shovels,  hoisting  ma- 
chinery, work  trains,  and  cars  and  engines 
with  their  crews,  excluding,  however,  receipts 
for  labor  and  work-train  service  and  materials 
turnished  m  constructing,  maintaining  re- 
pairing, or  taking  up  spur  tracks  for  private 
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parties;  (3)  amounts  received  from  otlier 
railroad  companies  for  work-train  service  in 
construction  work  for  them,  unless  the  in- 
clusion of  such  amounts  would  result  in 
double  taxation;  (4)  the  amount  received  by 
the  company  for  the  use  of  its  cars  in  excess 
of  the  amount  paid  out  by  it  for  the  use  of 
the  cars  of  other  companies.  State  v.  Minne- 
sota, etc.,  R.  Co.  (Minn.),  16-426. 

The  following  items  do  not  constitute  gross 
earnings  within  the  meaning  of  such  statute: 
(1)  amounts  received  from  the  sale  to  other 
railway  companies  of  supplies,  or  of  old  or 
worn-out  cars  and  appliances,  or  of  surplus 
equipment;  (2)  amounts  received  for  labor 
and  material  in  repairing  ears  for  other  rail- 
way companies  under  a  reciprocal  arrange- 
ment whereby  no  profit  results  to  the  com- 
pany; (3)  interest  or  exchange  from  moneys 
deposited  in  banks,  interest  on  securities, 
rentals  from  property  on  the  right  of  way, 
garnishee  fees,  commissions  from  insurance 
companies,  rental  from  telephone  companies 
for  the  use  of  right  of  way,  billboard  receipts, 
and  receipts  from  the  sale  of  hay,  stumpage, 
etc. ;  ( 4 )  amounts  which  the  company  would 
have  received tif  it  had  charged  itself,  at  the 
usual  rates,  for  transportation  of  its  own 
supplies  and  material  over  its  own  lines  (5) 
receipts  from  labor,  work-train  service,  and 
materials  furnished  in  constructing,  main- 
taining, repairing,  or  taking  up  spur  tracks 
for  private  parties.  State  v.  Minnesota,  etc., 
E.  Co.   (Minn.),  16-426. 

•i.   CONTBAOTUAL  OBLIGATIONS. 

a.  In  general. 

Binding  effect  of  covenant  in  deed  to 
railiray  company,  —  Where  a  railroad 
company  accepts  a  deed  conveying  to  it  land 
for  its  right  of  way  and  so  uses  the  land, 
any  valid  contract  or  agreement  contained 
in  the  deed  of  conveyance  is  binding  upon 
the  railroad  company,  even  though  the  com- 
pany did  not  sign  the  deed,  and  under  proper 
circumstances  such  agreement  may  be  en- 
forced in  equity  by  specific  performance. 
Taylor  v.  Florida  East  Coast  R.  Co.  (Fla.), 
14-472. 

Power  of  court  to  nullify  contract.  — 
While  a  common  carrier  railroad  corpora- 
tion may  not  be  bound  by  a  contract  which 
renders  the  corporation  incapable  of  perform- 
ing its  duties  to  the  public,  yet  where  the 
subject-matter  of  a  contract  made  by  such  a 
corporation  is  not  foreign  to  the  lawful  pur- 
poses of  the  corporation,  but  is  fairly  within 
its  authorized  powers  and  purposes,  and  the 
contract  is  not  forbidden  by  statute  and  is 
not  otherwise  illegal,  it  will  not  be  nullified 
by  the  courts.  Taylor  v.  Florida  East  Coast 
R.  Co.    (Fla.),  14-472. 

Whether  the  duty  a  common  carrier  rail- 
road corporation  owes  to  the  public  is  ma- 
terially and  injuriously  aflTected  by  the  con- 
tract obligations  of  the  corporation  to  indi- 
viduals cannot  be  arbitrarily  determined  by 
the  corporation  for  itself.  Taylor  v.  Florida 
East  Coast  R.  Co.    (Fla.),   14-472. 


Construction  of  contraot.  —  Hay,  grain, 
straw,  and  feed  furnished  to  a  contractor  em- 
ployed in  the  construction  of  a  railroad  do 
not  constitute  either  "  material,"  "  labor,"  or 
"  board "  within  the  meaning  of  a  notice 
posted  by  the  railroad  company  that  it  will 
"  protect  all  claims  for  material,  labor,  and 
board."  Pennsylvania  Co.  v.  Mehaffey 
(Ohio),  9-305. 

b.  Selection  of  particular  route. 

Validity  of  contract. — A  contract  where- 
by a  railroad  company  is  induced  to  select  a 
particular  route  does  not  per  se  contravene 
any  rule  of  public  policy.  Such  a  contract 
is  enforceable  unless  the  selection  of  the 
route  is  prejudicial  to  the  public  interests, 
as  where  it  is  provided  that  the  route  selected 
shall  be  to  the  exclusion  of  all  others,  or 
unless  the  contract  provides  for  private 
emoluments  to  ofiScers  of  the  railroad  com- 
pany who  control  the  selection  of  a  route. 
McCowen  v.  Pew  (Cal.),  15-630. 

Where  it  appears  that  the  only  advantage 
received  by  the  projectors  of  a  railroad  from 
options  to  purchase  certain  timber  lands  at  a 
fair  price,  given  by  the  owners  thereof  as  an 
inducement  to  the  building  of  the  road  over 
one  of  several  contemplated  routes,  is  the  se- 
curing of  freight  for  the  road  when  com- 
pleted, and  that  such  options  contain  no 
stipulation  for  the  selection  of  such  route  to 
the  exclusion  of  any  other  route,  there  being 
nothing  to  indicate  that  the  selection  of  such 
route  is  injurious  to  the  public  interests, 
such  options  do  not  violate  any  rule  of  public 
policy  and  are  enforceable.  MoCowen  v. 
Pew  (Cal.),  15-630. 

c.  Location  of  depot. 

Validity  of  contract.  —  The  contract 
of  a  railroad  company  to  locate  a  station  at 
a  given  point  is  not  per  se  void,  but  is  en- 
forceable against  the  company  so  long  as  it 
is  possible  for  the  company  to  discharge  the 
duties  owing  by  it  to  the  public  and  at  the 
same  time  discharge  the  duties  imposed  upon 
it  by  the  contract;  and  it  is  incumbent  on 
the  company,  seeking  to  be  discharged  from 
a  contract  to  locate  and  maintain  a  station, 
to  show  satisfactorily  that  there  has  arisen 
such  a  conflict  between  its  public  duties  on 
the  one  hand  and  its  duties  under  the  con- 
tract on  the  other  that  it  is  impossible  for 
it  to  discharge  the  former  without  entirely 
abandoning  the  latter.  Atlanta,  etc.,  R.  Co. 
V.  Oamp   (Ga.),  13-439. 

Duration  of  contraot.  —  A  deed  convey- 
ing lands  to  a  railroad  company  for  its  right 
of  way,  by  the  owner  of  a  hotel  situated  near 
to  the  proposed  road,  containing  an  agree- 
ment on  the  part  of  the  corporation  "  to 
maintain  said  spur  track,  depot,  and  plat- 
form, and  to  operate  all  its  regular  passen- 
ger trains  upon  said  spur  track  to  said  depot 
during  what  is  known  as  the  winter  tourist 
season,  which  consideration  is  binding  upon 
the  party  of  the  second  part,  its  successors, 
and  assigns,"  taken  in  connection  with  the 
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conditions  that  surround  the  parties  and  the 
purpose  to  be  accomplished,  indicates  an  in- 
tention that  the  agreement  should  remain  in 
force  at  least  during  »  continuance  of  sub- 
stantially the  same  mutual  conditions  and 
relations  ot  the  parties  and  their  privies. 
Taylor  i.-.  Florida  East  Coast  E.  Co.  (Fla.), 
14-472. 

Enforcing  specific  performance.  — 
Where  a  common  carrier  railroad  corpora- 
tion asks  for  and  receives  land  upon  which 
to  construct  its  road,  and  as  a  consideration 
therefor  promises  to  maintain  n.  spur  track 
and  depot  at  a  certain  place  upon  lands  given 
for  that  purpose,  and  the  party  giving  the 
land,  relying  upon  the  promise  of  the  corpo- 
ration, incurs  great  expense  in  improving  his 
property  for  use  in  connection  with  the  ad- 
vantages of  the  spur  track  and  depot  and  the 
operation  of  trains  thereon,  and  the  breach 
of  the  promise  results  in  an  injury  that  can- 
not be  adequately  compensated  in  damages, 
equity  may  enforce  performance  of  the  prom- 
ise in  the  manner  and  to  the  extent  agreed, 
at  least  in  the  absence  of  a  proper  showing 
of  superior  rights  of  the  public.  Taylor  v. 
Florida  East  Coast  E.  Co.   (Fla.),  14-472. 

Where  the  owner  of  a  hotel  conveys  land 
to  a  railroad  company  upon  which  to  con- 
struct its  right  of  way  for  the  main  line,  a 
spur  track  and  depot,  and  the  deed  of  con- 
veyance contains  an  agreement  upon  the  part 
of  the  railroad  company  to  maintain  the  spur 
track  and  depot  to  a  point  near  the  grantor's 
hotel  and  to  operate  all  its  regular  passen- 
ger trains  upon  the  spur  track  to  the  depot 
during  a  certain  season  of  the  year,  and  it 
appears  that  a  controlling  consideration  for 
the  conveyance  was  the  maintenance  of  the 
spur  track  and  depot  thereon  and  the  opera- 
tion of  passenger  trains  over  the  spur  to  the 
depot,  which  would  be  peculiarly  beneficial 
to  the  grantor's  hotel  property  and  business, 
and  extensive  improvements  of  the  hotel  prop- 
erty are  made  upon  the  fact  of  the  agreement 
to  maintain  the  spur  and  depot  and  to  oper- 
ate the  passenger  trains  as  stated,  suoh  agree- 
ment may  be  specifically  enforced  in  equity 
unless  such  enforcement  will  directly,  mate- 
rially, and  injuriously  affect  the  rights  of 
the  general  public,  and  the  enforcement  of 
such  contract  accords  with  the  public  policy 
declared  by  the  Florida  statute.  Taylor  v. 
Florida  East  Coast  E.  Co.   (Fla.),  14-472. 

Enjoining  operation  of  trains  for 
breach  of  covenant.  —  Where  the  owner 
of  land  conveys  it  to  a  railroad  corporation 
for  the  right  of  way  of  its  main  line,  and  the 
corporation  violates  its  agreement  contained 
in  the  deed  of  conveyance  to  maintain  a  spur 
track  and  a  depot  on  the  spur  track,  the 
grantor  of  the  land  cannot  enjoin  the  run- 
ning of  trains  over  the  main  line,  since  the 
public  have  rights  requiring  uninterrupted 
service  over  the  main  line.  Taylor  v.  Florida 
East  Coast  B.  Co.  (Fla.),  14-472. 

liiability  in  damages  for  breach.  — 
Where,  for  the  purpose  of  increasing  its  earn- 
ing opportunities,  a  railroad  company  adopts 
the  policy  of  offering  inducements  to  procure 
settlers  along  its  line,  and  in  pursuance  of 


such  a  policy  agrees  with  a  prospective  set- 
tler that  if  he  will  purchase  certain  land 
along  the  line  of  the  railroad,  the  company 
will  establish  and  maintain  a  station  at  a 
point  near  the  land,  and  put  into  effect  a 
schedule  under  which  two  trains  will  stop 
at  such  station  from  each  direction  daily,  the 
purchase  of  the  land  and  the  establishment 
of  the  station  constitute  a  contract  binding 
the  company  to  maintain  the  station  and 
schedule,  except  as  the  public  interest  may 
require  their  discontinuance,  and  the  other 
party  to  the  contract  has  a  right  of  action 
for  damages  for  the  breach  of  such  contract. 
Atlanta,  etc.,  E.  Co.  v.  Camp   (Ga.),  14-439. 

Measure  of  damages  for  breach.  —  In 
an  action  for  damages  for  breach  of  contract 
by  a  railway  company  in  failing  to  erect  and 
maintain  a  depot  on  the  plaintiff's  land,  the 
measure  of  damages  is  the  difference  between 
the  value  of  the  residue  of  the  plaintiff's 
land  after  the  conveyance  of  the  right  of  way 
to  the  railroad  company,  without  the  depot, 
and  what  the  value  would  have  been  if  the 
depot  had  been  established  at  the  point 
agreed  on  by  the  parties.  Louisville,  etc., 
E.  Co.  V.  Whipps   (Ky.),  4-996. 

Pleading  in  action  for  breach.  —  In 
an  action  for  damages  for  breach  of  contract 
by  a  railway  company  in  failing  to  erect  and 
maintain  a  depot  at  a  certain  point  on  its 
land,  held  not  an  abuse  of  discretion  for  the 
court  to  refuse  to  permit  an  amended  answer 
to  be  filed.  Louisville,  etc.,  E.  Co.  i;.  Whipps 
(Ky.),  4-996. 

Admissibility  of  evidence  in  action 
for  breach.  —  In  an  action  for  damages 
for  breach  of  contract  by  a  railway  company 
in  failing  to  erect  and  maintain  a  depot  on 
the  plaintiff's  land,  evidence  as  to  the  selling 
prices  of  other  lands  contiguous  to  and  situ- 
ated like  that  of  the  plaintiff,  and  as  to  the 
advantages  of  the  plaintiff's  land  for  business 
and  suburban  purposes,  and  also  as  to  what 
value  the  location  of  the  depot  on  the  plain- 
tiff's land  at  the  point  agreed  on  would  have 
given  the  land,  is  competent.  Louisville, 
etc.,  E.  Co.  V.  Whipps  (Ky.),  4-996. 

d.  Location  of  offices  and  shops. 

Validity  of  contract.  —  The  enforcement 
of  a  contract  by  a  railroad  company  for  a 
valuable  consideration  to  maintain  its  gen- 
eral offices,  roundhouses,  and  machine  shops 
at  or  in  a  certain  city  is  not  against  the 
public  policy  of  the  state,  especially  where 
the  observance  of  such  a  contract  is  spe- 
cifically required  by  statute.  Tyler  r.  St. 
Louis   Southwestern   E.   Co,    (Tex.),   13-911. 

Statutes  requiring  enforcement.— Un- 
der the  Texas  statute  providing  that  railroad 
companies  shall  keep  and  maintain  their 
machine  shops  and  roundhouses,  or  either, 
at  such  place  or  places  as  they  may  have 
contracted  to  keep  them  for  a  valuable  con- 
sideration received;  and  if  said  general  offices 
and  shops  and  roundhouses,  or  either,  are 
located  on  the  line  of  a  railroad  in  a  county 
which  has  aided  said  railroad  by  an  issue  of 
bonds  in  consideration  of  such  location  beine 
made,  then  said  locatio^  shall  not  be  changed 
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the  purpose  of  the  last  clause  relating  to 
railroads  aided  by  county  bonds  is  not  to 
qualify  the  first  clause  but  to  apply  the  rule 
stated  in  the  first  clause  to  the  different 
class  of  contracts  specified  in  the  last.  Tyler 
!,■.  St.  Louis  Southwestern  E.  Co.  (Tex.),  13- 
911. 

Under  the  Texas  statute  providing  in  sub- 
stance that  the  general  offices  of  every  rail- 
road company  shall  be  kept  at  the  place 
named  in  its  charter,  and  if  no  place  is 
named  in  its  charter,  and  such  railroad  com- 
pany has,  for  a  valuable  consideration,  con- 
tracted to  locate  its  general  offices  at  a  par- 
ticular place,  then  such  offices  must  be  kept 
and  maintained  at  such  place,  a  railroad 
company  cannot,  by  virtue  of  a  power  to 
amend  its  charter,  remove  its  offices  from  a 
place  named  by  its  charter  for  their  location 
and  at  which  the  company  has  also  contracted 
to  locate  them.  Tyler  i'.  St.  Louis  South- 
western R.  Co.    (Tex.),  13-911. 

Right  of  municipality  to  enforce 
contract.  —  A  municipal  corporation  may 
properly  be  the  depository  of  a  contract  by 
which  a  railroad  company  agrees  to  maintain 
its  offices,  roundhouses,  and  machine  shops  in 
the  city,  and  has  capacity  to  maintain  suit 
on  such  contract  as  trustee  for  its  citizens. 
Tyler  v.  St.  Louis  Southwestern  E.  Co. 
(Tex.),  13-911. 

Decreeing  specific  performance.  —  A 
court  will  not  refuse  to  enforce  the  specific 
performance  of  a  contract  by  a  railroad  com- 
pany to  maintain  its  general  offices,  round- 
houses, and  machine  shops  at  a  certain  city, 
where  it  appears  that  there  will  be  no  diffi- 
culty in  enforcing  specific  performance  and 
that  there  will  be  no  necessity  for  the  super- 
vision of  any  judicial  or  executive  officer  in 
the  operation  of  the  offices,  roundhouses,  and 
shops  in  question.  Tyler  v.  St.  Louis  South- 
western E.  Co.   (Tex.),  13-911. 

e.  Use  of  city  streets. 

Injunction  for  violation  of  contract 
by  company. — Where  a  railroad  has  entered 
into  a  contract  with  a  municipality  for  the 
use  of  the  streets,  it  will  not  be  presumed 
that  the  company  will  violate  the  same,  and 
an  injunction  against  the  use  of  the  streets 
will  not  be  granted  upon  a  mere  allegation 
of  the  intended  breach.  Mordhurst  r.  Ft. 
Wayne,  etc.,  Traction  Co.   (Ind.),  2-967. 

5.  Eights,  Powebs,  and  Duties. 
a.  In  general. 

Natnre  of  right  of  way.  —  Under  the 
Nebraska  constitution,  a  railroad  constructed 
and  operated  in  the  state  is  a  public  high- 
way. McLucas  V.  St.  Joseph,  etc.,  E.  Co. 
(Neb.),  2-715. 

Right  to  use  electricity  for  motive 
poTs-er.  —  Unless  restricted  by  legislation  or 
its  charter,  a  railroad  may  employ  electricity 
as  a  motive  power,  and  it  is  immaterial  that 
the  use  of  such  power  was  unknown  at  the 
time  when  the  railroad  was  incorporated. 
Howley  v.  Central  Valley  B.  Co.  (Pa.),  5-51. 


Right    to    receive    mnnioipal    aid.   — 

Whether  a  corporation,  which  in  the  pur- 
poses of  its  organization  is  not  restricted  to 
a  railway  enterprise,  may  lawfully  be  the 
beneficiary  of  a  tax  under  article  270  of  the 
constitution  —  quwre.  But  certainly  not 
without  proper  restrictions,  whereby  the  aid 
would  be  confined  to  the  railway  enterprise. 
Tolson  v.  Police  Jury  (La.),  12-847. 

b.   Change  of  name. 

Under  niinois  statute.  —  Railroad  cor- 
porations are  entitled  to  the  benefit  of  the 
Illinois  statute  providing  for  changing  tlie 
names,  for  changing  the  places  of  business, 
for  increasing  or  decreasing  the  capital  stock, 
for  increasing  or  decreasing  the  number  of 
directors,  and  for  enlarging  or  changing  the 
objects  for  which  corporations  are  formed. 
Cairo,  etc.,  E.  Co.  i:  Woodyard   (111.),  9-55. 

c.  Conduct  of  other  business. 

Duty  to  maintain  public  grain  eleva- 
tors. —  The  public  duty  of  a  railroad  com- 
pany to  carry  grain,  and,  as  incidental  there- 
to, to  furnish  temporary  storage  for  gi-ain 
at  important  points,  does  not  require  or  em- 
power the  railroad  to  maintain  and  operate 
its  grain  elevators  as  public  warehouses  of 
class  "A"  under  the  Illinois  statute,  at  which 
all  grain  offered  for  storage  must  be  accepted, 
as  this  might  cause  the  elevators  to  be 
monopolized  by  others  than  shippers  and 
seriously  impair  the  ability  of  the  carrier  to 
serve  the  pulbic.  People  ex  rel.  Healy  v. 
Illinois  Cent.  E.  Co.    (111.),  13-285. 

Grain  elevators  operated  by  n  railroad 
company  for  a  long  term  of  years  as  public 
warehouses  of  class  "A"  under  the  Illinois 
statute,  do  not  thereby  become  impressed 
with  a  public  user  so  that  the  railroad  com- 
pany cannot  cease  to  operate  them  for  the 
benefit  of  the  general  public.  People  ex  rel. 
Healy  r.  Illinois  Central  R.  Co.  (111.),  13- 
285. 

Equity  will  not  compel  a  railroad  to  con- 
tract with  a  third  person  for  carrying  on 
public  warehouses  which  the  railroad  itself 
has  no  power  as  a  common  carrier  to  con- 
duct. People  ex  rel.  Healy  v.  Illinois  Cen- 
tral E.  Co.    (111.),  13-285. 

Power  to  run  omnibuses.  —  The  busi- 
ness of  running  omnibuses  for  the  distribu- 
tion and  collection  of  its  passengers  is  not 
incidental  to  or  consequential  upon  the  au- 
thority given  a  railway  company  to  main- 
tain and  use  a  railway,  and  where  not 
specially  authorized,  such  business  is  beyond 
its  power  to  conduct,  Atty.-Gen.  i'.  Mersey 
E.  Co.  (Eng,),  4-906. 

Power  to  maintain  relief  association. 
—  A  railroad  company  has  the  power  to  es- 
tablish and  maintain  a  relief  association  or 
department  to  care  for  its  employees  and 
their  families  in  case  of  the  sickness,  injury, 
or  death  of  employees,  as  the  association  is  a 
beneficial  and  not  an  insurance  one,  Harri- 
son V.  Alabama  Midland  R.  Co.  (Ala.),  6- 
804. 


AlLlfOADS. 


VHio  may  question  power.  —  One  who 

has  be«n  enjoined  from  interfering  with  the 
construction  of  a  railroad  is  not  precluded 
thereby  from  maintaining  a  suit  against  the 
road,  if,  in  operation  after  construction,  it 
undertakes  to  exercise  a  franchise  not  pos- 
sessed by  it.  Howley  v.  Central  Valley  R. 
Co.   (Pa.),  5-51. 

d.  Powers  and  duties  with  respect  to  depot 
grounds. 

What    constitute    depot    grounds.  — 

The  depot  or  station  grounds  of  a  railroad 
company  are  the  places  where  passengers  get 
on  and  off  trains  and  where  freight  is  loaded 
and  unloaded,  and  include  all  grounds  rea- 
sonably necessary  or  convenient  for  that  pur- 
pose, together  with  the  necessary  tracks, 
switches,  and  turnouts  thereon  or  adjacent 
thereto  for  handling  and  making  up  trains, 
storage  of  cars,  and  such  uses,  and  so  much 
of  the  main  track  outside  of  the  switches  as 
is  required  for  the  proper  operation  of  trains 
at  the  stations.  Wilmont  i;.  Oregon  R.  Co. 
(Ore.),   11-18. 

Where  grounds  have  been  appropriated, 
surveyed,  and  set  apart  by  a  railroad  com- 
pany for  station  or  depot  purposes,  such  ac- 
tion by  the  company  affords  very  strong  if 
not  conclusive  evidence  that  their  boundaries 
and  extent  are  such  as,  and  no  more  than, 
are  necessary  and  proper  for  the  carrying  on 
of  the  business  of  the  company,  and  their 
limits  should  not  be  curtailed  or  extended  by 
the  court  or  jury  except  in  very  clear 
cases.  Wilmont  v.  Oregon  E.  Co.  (Ore.),  Il- 
ls. 

Grant  of  exclusive  privilege  on  depot 
grounds.  —  A  railroad  company  may  grant 
to  one  person  or  company  the  exclusive  privi- 
lege of  going  on  its  depot  premises  to  solicit 
the  patronage  of  passengers  in  conveying 
them  and  their  baggage  to  and  from  the 
depot,  and  may  deny  that  privilege  to  all 
others.  Oregon  Short  Line  R.  Co.  c.  David- 
son  (Utah),  14-489. 

Even  though  the  grant  by  a  railroad  com- 
pany to  one  transfer  company  of  the  exclu- 
sive privilege  of  soliciting  patronage  on  Hs 
depot  grounds  is  void  as  against  public  policy 
as  creating  a  monopoly,  that  does  not  give 
rival  transfer  companies  and  hackmen  the 
legal  right  to  enter  the  depot  premises  for 
the  purpose  of  soliciting  patronage.  Oregon 
Short  Line  R.  Co.  v.  Davidson  (Utah),  14- 
489. 

Hackmen  and  transfer  companies  having  a 
contract  to  receive  or  deliver  freight  or  pas- 
sengers at  a  railroad  depot  may  enter  upon 
tbe"railroad's  premises  as  a  matter  of  right, 
but  they  have  no  right  to  require  the  railroad 
company  to  devote  any  of  its  property  to 
their  use  for  the  purpose  of  soliciting  busi- 
ness for  themselves.  Oregon  Short  Line  R. 
Co.  V.  Davidson    (Utah),  14-489. 

A  union  depot  company  organized  under 
the  Act  of  April  3,  1868  (65  O.  L.  63,  now 
sections  844'6- to  3452,  Revised -Statutes,  in- 
cluaive)-,-  may 'ferant 'to  afti'atasfer  comiJany 
the  exclusive  right  to-'-use  -a'  -designated  por- 
tion of  its  depot  grounds  for  the  purpose  of 


standing  thereon  its  hacks  and  vehicles,  and 
of  soliciting  thereon  the  patronage  of  incom- 
ing passengers ;  and  a  rule  of  said  depot 
company  excluding  therefrom  all  others  en- 
gaged in  a  like  business,  except  for  the  pur- 
pose of  delivering  passengers  or  of  receiving 
passengers  who  shall  have  previously  em- 
ployed them,  is  a  reasonable  rule,  and  may 
be  enforced  so  long  as  said  transfer  company 
provides  and  furnishes  at  such  depot  ade- 
quate accommodations  in  the  way  of  vehicles 
to  meet  the.  reasonable  requirements  of  the 
traveling  public,  and  makes  no  greater  charge 
for  its  services  in  carrying  passengers  and 
baggage  to  and  from  such  station  than  is 
made  or  may  be  permitted  to  be  made  by 
others  for  like  services.  State  r-  Union 
Depot  Co.   (Ohio),  2-186. 

Duty  to  fence  depot  grounds.— Whether 
a  railroad  company  shall  fence  its  tracks  at 
its  depot  grounds  is  a  question  of  law  for 
the  determination  of  the  court.  Wilmont  v. 
Oregon  R.  Co.   (Ore.),  11-18. 

e.  Duties  with  respect  to  operation  and 
equipment. 

Duty  to  furnish  reasonable  and  nec- 
essary facilities.  —  A  railway  company 
is  required  to  furnish  all  necessary  equip- 
ment and  facilities  for  the  discharge  of  its 
duties  as  a  common  carrier;  but  when  such 
are  not  reasonable  and  necessary  for  such 
purpose,  it  is  not,  independent  of  its  duties 
as  a  common  carrier,  to  be  required  to  fur- 
nish them,  that  the  public  may,  commercially, 
derive  convenience  therefrom.  Atchison,  etc., 
E.  Co.  V.  State   (Okla.),  18-102. 

When  a  state  confers  upon  a  railroad  cor- 
poration the  rights  of  a  common  carrier,  the 
law  imposes  upon  such  corporation  the  duty 
of  providing  all  facilities  and  of  operating 
them  so  as  to  adequately  meet  all  reasonable 
requirements  of  the  service  it  engages  to 
render.  This  duty  is  implied  by  law  in  con- 
ferring the  franchise  and  privileges  of  a  com- 
mon carrier  or  in  permitting  their  use, 
Avhether  the  provisions  of  the  grants  be  man- 
datory or  merely  permissive;  and  the  ac- 
ceptance or  exercise  of  the  rights  carries  with 
it  the  duty  of  properly  rendering  the  public 
service  undertaken  by  virtue  of  the  rights 
conferred  or  permitted  to  be  exercised.  State 
em  rel.  Ellis  v.  Atlantic  Coast  Line  R.  Co. 
(Fla.),  12-359. 

Discretion  of  railway  company.  — 
The  roadbed  and  track  of  a  railroad  have 
the  elements  of  stability,  and  it  can  be  read- 
ily ascertained  when  they  are  put  in  the 
condition  required  by  specific  allegations  and 
commands  in  mandamus  proceedings.  But 
in  the  nature  of  things  there  can  be  no  fixed 
standard  for  the  number  of  engines  and  cars 
that  will  be  suiBcient  to  move  the  traffic 
along  the  different  lines  of  a  railroad  com- 
pany, as  the  requirements  of  the  service  may 
greatly  and  rapidly  fluctuate  from  time  to 
time.  A  large  discretion  in  such  eases  must 
be  left  to  tho  management  of  the  road  and 
thte  syjlervlsion  of  th6  state  tribunal  charged 
witli  that  duty:  •  Staitetiea;  rel.  Ellis  v.  At- 
lantic Coast  Line  R.   Co.    (Fla.),   12-359 
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Determination  of  snfficiency  of  equip- 
ment and  facilities.  —  In  determining 
whether  the  roadbed,  track,  rolling  stock,  and 
other  equipment  of  a  common  carrier  railroad 
corporation  is  reasonably  sufficient,  and  is 
being  maintained  and  operated  in  a  reason- 
ably safe  and  adequate  condition,  and  is  be- 
ing managed  for  the  proper  rendering  of  the 
public  service  that  the  corporation  has  under- 
taken to  perform,  the  conditions  under  which 
the  service  is  being  rendered,  the  character 
and  extent  of  the  service,  its  reasonable  re- 
quirements, and  the  means,  facilities,  and 
methods  best  suited  to  such  service  in  com- 
mon use,  will  be  considered  by  the  court, 
together  with  any  other  material  and  perti- 
nent matters  available.  State  ex  rel.  Ellis 
V.  Atlantic  Coast  Line  R.  Co.   (Fla.),  12-359. 

Whether  or  not  the  property  devoted  by  a 
common  carrier  railroad  corporation  to  the 
public  service  which  it  is  authorized  to  per- 
form, is  adequate,  and  is  being  operated  in  a 
reasonably  safe  and  convenient  manner  for 
the  proper  rendering  of  such  public  service, 
may  be  determined  liy  the  courts  when  the 
question  is  duly  presented  by  the  state 
through  its  proper  official  representative; 
and  in  determining  the  question,  any  legal 
method  of  ascertaining  the  material  and  es- 
sential facts  may  be  adopted  which  is  beat 
suited  to  the  case.  State  eoc  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Go.   (Fla.),  12-339. 

Duty  to  fnrnisb  telegraph  service  at 
stations.  —  A  railway  company  engaged  as 
a  common  carrier  in  the  transportation  busi- 
ness is  not  required  to  install  and  maintain 
telegraph  stations  to  receive  and  transmit 
messages  for  commercial  purposes,  independ- 
ent of  its  business  as  such  common  carrier. 
Atchison,  etc.,  R.  Co.  v.  State  (Ala.),  18- 
102. 

Enforcement  of  duties  by  mandamus. 
—  The  duty  of  providing  a  reasonably  safe 
and  sufficient  roadbed,  track,  equipment,  and 
facilities,  and  of  maintaining  and  operating 
the  property  in  a  proper  condition  for  render- 
ing safe,  prompt,  and  adequate  service,  and 
of  actually  rendering  to  the  public  such  ser- 
vice without  unjust  discrimination,  being  re- 
quired for  the  public  good  and  contemplated 
by  law  and  imposed  upon  a  common  carrier 
railroad  corporation  in  permitting  it  to  exer- 
cise the  franchises  and  privileges  of  a  com- 
mon carrier,  may  be  enforced  by  mandamus 
in  a  proper  case  upon  the  relation  of  the 
attorney-general  when  no  other  adequate  rem- 
edy is  provided  by  law.  State  ex  rel.  Ellis 
V.  Atlantic  Coast  Line  R.  Co.  (Fla.),  12-359. 

When  it  is  sought  by  mandamus  to  compel 
a  railroad  company  to  do  any  act  in  relation 
t«  the  equipment  and  operation  of  its  road, 
the  courts,  as  a  general  rule,  will  not  inter- 
fere except  where  the  act  sought  to  be  en- 
forced is  specific.  State  ex  ret.  Ellis  v.  At- 
lantic Coast  Line  R.  Co.   (Fla.),   12-359. 

The  common-law  writ  of  mandamus  may  be 
issued  to  specifically  enforce  the  performance 
of  a  duty  imposed  by  law  upon  a  railroad 
corporation  where  no  other  adequate  remedy 
is  provided  by  law.  State  ex  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Co.  (Fla.),  12-359. 


6;  Sale  of  Pbopebiy  and  Fbakchises. 

liability  of  purchaser  at  judicial 
sale   on  contracts  of  former  owner.  — 

Where  the  property  and  franchises  of  a  rail- 
road company  are  sold  at  a  judicial  sale,  the 
purchaser  takes  them  free  from  liability  for 
the  company's  personal  contracts,  unless  he 
assumes  the  liability  or  unless  it  is  imposed 
by  statute  or  by  the  decree  under  which  the 
sale  is  made.  Hunkle  v.  Atchison,  etc.  R 
Co.  (Kan.),  6-83. 

7.  Liability  fob  Injtjbies  to  Pbopebtt. 
a.  Killing  of  animals. 

Duty  to   fence   depot  grounds.  —  The 

Oregon  statute  making  a  railroad  company 
liable  for  the  value  of  stock  killed  by  its 
trains  upon  or  near  unfenced  tracks  does  nOt 
extend  to  stock  killed  upon  the  depot  grounds, 
because  the  purposes  for  which  such  grounds 
are  used  and  the  right  of  the  public  con- 
venience are  inconsistent  with  the  obligation 
to  fence  at  that  point.  Wilmont  v.  Oregon 
R.  Co.   (Ore.),  11-18. 

Where,  in  an  action  against  a  railroad  com- 
pany to  recover  the  value  of  stock  killed  by 
its  trains,  it  appears  that  the  stock  entered 
upon  the  tracks  of  the  company  at  its  depot 
grounds  which  it  was  not  required  to  fence, 
the  owner  of  the  stock  cannot  recover.  Wil- 
mont V.  Oregon  R.  Co.  (Ore.),  11-18. 

Instructions  in  action  for  hilling 
dog.  —  In  an  action  against  a  railroad  com- 
pany for  killing  a  dog  on  the  traek,  it  is 
proper  to  refuse  to  charge  that  a  dog  is  an 
animal  of  superior  intelligence,  possessing 
greater  ability  to  avert  injury  than  live 
stock;  that  the  presumption  is  that  he  has 
the  instinct  and  ability  to  get  out  of  the  way 
of  danger,  unless  his  freedom  of  action  is 
interfered  with;  that  the  diligence  which  an 
engineer  owes  to  the  owner  of  a  dog  is  the 
same  as  that  which  he  owes  to  a  man  walking 
on  or  near  the  track,  apparently  in  posses- 
sion of  his  faculties;  and  that  the  engineer 
is  warranted  in  acting  upon  the  belief  that 
the  dog  will  be  aware  of  the  approaching 
danger  and  get  out  of  the  way  in  time  to 
avoid  injury.  The  request  is  "objectionable 
as  invading  the  province  of  the  jury  to  de- 
termine for  themselves  questions  of  fact,  and 
also  as  not  correctly  stating  the  degree  of 
care  that  should  be  exercised  to  avoid  in- 
juring a  dog.  St.  Louis,  etc.,  R.  Co.  v. 
Rhoden   (Ark.),  20-915. 

Presumption  of  negligence  from  fail- 
ure to  heep  loohont.  —  Under  the  Arkan- 
sas statute  (Kirb.  Dig.,  §  6607)  making  it 
the  duty  of  persons  running  trains  to  keep 
a  constant  lookout  for  persons  and  property 
on  the  track,  and  providing  that  if  any  per- 
son or  property  shall  be  killed  or  injured  by 
the  negligent  failure  of  any  employee  of  a 
railroad  company  to  keep  such  lookout  the 
company  shall  be  liable  for  the  damages 
therefrom,  and  that  the  burden  of  proof  shall 
be  on  the  company  to  prove  performance  of 
the  duty,  the  killing  of  a  dog  by  the  running 
of  a  train  is  prima  fade  evidence  of  the  rail- 
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road  company's  negligence.  The  company 
owes  the  same  degree  of  care  to  avoid  injury 
to  dogs  as  to  other  species  of  property  or  to 
persons  under  similar  circumstances.  St. 
Louis,  etc.,  R.  Co.  v.  Ehoden  (Ark.),  20-915. 
Snffloienoy  of  evidence  of  negligence. 

—  In  an  action  against  a  railroad  company 
for  killing  a  dog  on  the  track,  evidence  held 
sufficient  to  go  to  the  jury  on  the  question 
whether  the  engineer  was  keeping  a  constant 
lookout  for  persons  or  property  on  the  track. 
St.  Louis,  etc.,  E.  Co.  v.  Rhoden  (Ark.),  20- 
915. 

In  an  action  against  a  railroad  company 
for  killing  a  dog  on  the  track,  evidence  held 
to  support  a  judgment  for  plaintiff.  St. 
Louis,  etc.,  R.  Co.  r.  Rhoden   (Ark.),  20-915. 

Sufficiency  of  evidence  of  negligence 
and  absence  of  oontribntory  negligence. 

—  In  an  action  against  a  railroad  company 
for  damages  for  the  negligent  killing  of  cattle 
on  its  right  of  way,  evidence  examined  and 
held  sufficient  to  make  the  question  of  neg- 
ligence one  for  the  jury,  and  to  fail  to  show 
contributory  negligence  on  the  part  of  the 
plaintiff.  Union  Pacific  E.  Co.  v.  Meyer 
(Neb.),  14-634. 

Qnestlons  for  jury.  —  In  an  action 
against  a  railroad  company  to  recover  the 
value  of  stock  killed,  the  question  whether 
the  act  of  the  owner  in  turning  the  stock 
out  in  uninclosed  lands  near  unfeneed  depot 
grounds  is  such  contributory  negligence  as 
will  defeat  a  recovery  is  for  the  determina- 
tion of  the  jury.  Wilmont  v.  Oregon  E.  Co. 
(Ore.),  11-18. 

In  an  action  to  recover  for  stock  killed  by 
a  railroad  company,  where  the  liability  of  the 
company  depends  on  whether  the  stock  en- 
tered upon  the  tracks  within  or  without  the 
depot  grounds,  the  question  as  to  the  place 
where  the  stock  entered  upon  the  tracks  is 
for  the  determination  of  the  jury.  Wilmont 
c.  Oregon  R.  Co.   (Ore.),  11-18. 

b.  Smoke,  noise,  and  vibration. 

Liability  in  absence  of  negligence.  — 

Where  property  situated  adjacent  to  the 
mouth  of  a  railroad  tunnel  and  an  open  cut 
is  injured  by  smoke,  vibrations,  etc.,  result- 
ing from  the  operation  of  the  road,  the  owner 
may  recover  damages  in  an  action  against 
the  railroad  company  without  proof  of  neg- 
ligence on  the  part  of  the  defendant,  and 
though  it  has  constructed  its  road  at  such 
point  by  express  legal  authority ;  and  this  is 
especially  true  where  the  railroad  has  failed 
to  comply  with  a  municipal  ordinance  re- 
quiring it  to  erect  a  shed  over  the  open  cut. 
Though  such  injury  to  the  property  does  not 
amount  to  actual  invasion,  but  is  only  con- 
sequential, the  owner  has  a  right  of  recovery. 
Baltimore  Belt  R.  Co.  v.  Sattler  (Md.),  3- 
660. 

The  section  of  the  Maryland  Code  exempt- 
ing railroads  from  liability  for  injuries  to 
stock  and  for  fires  set  by  engines  upon  proof 
that  the  injury  complained  of  was  committed 
without  negligence,  does  not  effect  the  plain- 
tiff's right   to  recover  in   an    action   against 


the  railroad  for  injuries  by  smoke,  vibra- 
tions etc.,  resulting  from  the  operation  of 
the  road.  Baltimore  Belt  R.  Co.  r.  Sattler 
(Md.),  3-660. 

An  authorized  railroad  is  not  liable  to 
adjacent  landowners  for  damages  from  the 
noise,  smoke,  and  dust,  the  vibration  and 
jarring  of  buildings,  caused  by  the  running 
of  its  trains,  when  the  road  is  operated  with- 
out negligence,  since  that  cannot  be  a  nui- 
sance which  the  law  authorizes.  Fisher  v. 
Seaboard  Air  Line  R.  Co.   (Va.),  1-622. 

Admissibility  of  evidence.  —  In  an  ac- 
tion against  a  railroad  to  recover  for  injuries 
to  property  by  the  smoke  resulting  from  the 
operation  of  the  road,  testimony  by  an  expert 
witness  that  in  his  opinion  the  quantity  of 
the  smoke  cast  on  the  plaintiff's  land  is 
greater  on  account  of  the  existence  of  the 
tunnel,  is  improperly  admitted,  but  where 
other  witnesses  have  testified  that  the  smoke 
collects  in  the  tunnel  and  is  forced  out  upon 
the  plaintiff's  lanu,  the  defendant  is  not 
prejudiced  by  the  admission  of  the  expert 
opinion  to  the  same  effect.  Baltimore  Belt 
R.  Co.  V.  Sattler   (Md.),  3-660. 

In  an  action  against  a  railroad  to  recover 
for  injuries  to  property  by  smoke,  vibrations, 
etc.,  resulting  from  the  operation  of  the  road, 
evidence  as  to  the  effect  produced  by  the 
smoke  on  the  property  other  than  the  plain- 
tiff's in  the  immediate  neighborhood  is  ad- 
missible. Baltimore  Belt  R.  Co.  v.  Sattler 
(Md.),   3-660. 

In  an  action  against  a  railroad  company 
to  recover  for  injuries  to  property  by  smoke, 
vibrations,  etc.,  resulting  from  the  operation 
of  the  road  at  the  mouth  of  a  railroad  tunnel 
and  through  an  open  cut,  evidence  as  to  an 
ordinance  requiring  the  defendant  to  erect 
a  shed  over  the  open  cut  and  provide  the 
same  with  smoke  escapes,  and  that  the  de- 
fendant has  not  complied  therewith,  is  ad- 
missible. Baltimore  Belt  E.  Co.  v.  Sattler 
(Md.),  3-660. 

u.  Fires. 
(1)   Liability  in  general. 

Liability  of  government  of  Canada 
for  fire  started  by  locomotive  on  gov- 
ernmental railroad.  —  The  government  of 
Canada  is  liable  by  statute  (7  &  8  Edw.  VII., 
c.  31,  §  2)  for  damage  to  property  caused  by 
a  fire  started  by  a  locomotive  working  on  a 
government  railway,  whether  its  ofiicers  or 
servants  are  or  are  not  negligent;  but,  by  a 
proviso,  the  amount  of  damages  is  limited  if 
modern  and  efficient  appliances  have  been 
used  and  the  officers  or  servants  "  have  not 
otherwise  been  guilty  of  any  negligence," 
Leger  v.  Rex   (Can.),  17-189. 

The  expression  "  have  not  otherwise  been 
guilty  of  any  negligence,"  as  used  in  the 
above  statute,  means  negligence  in  any  re- 
spect and  not  merely  in  the  use  of  a  locomo- 
tive equipped  with  modern  and  efficient  ap- 
pliances.    Leger  v.  Rex   (Can.),   17-189. 

Where  it  appears  that  sparks  from  a  loco- 
motive on  a  government  railway  set  fire  to 
the  roof  of  a  government  building  near  the 
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railway  track  and  the  fire  was  carried  to 
and  destroys  private  property,  and  it  is 
shown  that  the  roof  of  the  government  build- 
ing in  question  had  on  several  previous  oc- 
casions caught  fire  in  a.  similar  way  and  the 
government  officials,  though  notified  on  many 
such  occasions,  had  only  patched  it  up  with- 
out repairing  it  properly,  the  owner  of  the 
property  destroyed  is  entitled  to  recover  the 
total  amount  of  his  loss,  because  of  the  neg- 
ligence of  the  government  officials  in  having 
a  building  with  a  roof  in  such  condition  so 
near  to  the  track.  Leger  v.  Eex  (Can.),  17- 
189. 

Change  of  xvind  as  intervening  cause. 
—  Where  the  setting  of  a  fire  by  and  from 
the  locomotive  of  the  defendant  is  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff's 
trees,  it  is  none  the  less  the  proximate  cause 
by  reason  of  a  change  in  the  direction  of  the 
wind  which  is  blowing,  at  the  time  the  fire 
is  set,  and  which  continues  to  blovp  without 
any  extraordinary  increase  in  its  velocity  un- 
til the  flames  are  carried  by  the  wind  to  the 
trees  of  plaintiff  and  injure  and  destroy 
them.  A  simple  change  in  the  direction  of 
the  wind  is  not  an  intervening  cause  that 
will  prevent  recovery.  Florida  East  Coast 
E.  Co.  V.  Welch   (Fla.),  12-210. 

(2)    Contributory  negligence. 

Duty  of  adjoining  ovner  to  take  pre- 
cautions against  fire.  —  A  farmer  through 
whose  lands  a  railroad  is  operated  may  cul- 
tivate and  use  such  lands  in  accordance  with 
the  methods  customary  among  farmers,  and 
is  not  required  to  take  unusual  precautions 
against  loss  from  fire  negligently  set  out  by 
a  railroad  company.  Walker  v.  Chicago,  etc., 
K.  Co.  (Kan.),  13-1204. 

Contributory  negligence  in  permit- 
ting combustibles  to  remain  on  land. — 
While  an  adjacent  owner  would  not  be  war- 
ranted in  needlessly  placing  combustible 
property  close  to  a  railroad  in  a,  place  of 
known  danger  contrary  to  common  usage,  a 
farmer  who  permits  dry  grass  or  cornstalks 
to  remain  in  a  field  where  they  were  grown, 
as  farmers  usually  do,  is  not  on  that  account 
deemed  to  be  negligent  and  is  not  thereby 
deprived  of  redress  for  the  loss  of  property 
burned  through  the  negligence  of  the  railroad 
company.  Walker  v.  Chicago,  etc.,  R.  Co. 
(Kan.),   13-1204. 

An  owner  of  lands  adjoining  a  railroad 
right  of  way  is  not  guilty  of  contributory 
negligence  because  he  allows  grass,  weeds, 
and  brush  to  grow  upon  his  land.  Louis- 
ville, etc.,  R.  Co.  V.  Beeler  (Ky.),  15-913. 

(3)    Pleading. 

Denial  of  unnecessary  allegations  in 
answer.  —  In  an  action  by  an  owner  of  land 
adjoining  a  railroad  track  to  whose  land 
fire  has  been  communicated  by  the  railroad 
company's  locomotives,  the  fact  that  such 
locomotives  were  screened  as  required  by 
statute  is  a  matter  of  evidence  on  the  ques- 
tion of  negligence,  but  it  is  unnecessary  for 
the  railroad  company  to  plead  such  fact,  and 


if  pleaded,  it  is  unnecessary  for  the  plaintiff 
to  take  issue  upon  it.  Louisville,  etc.,  E. 
Co.  V.  Beeler  (Ky.),  15-913. 

(4)   Evidence. 

Presumption  of  negligence  from 
starting  of  fire.  —  In  an  action  by  the 
owner  of  adjoining  lands  for  damages  caused 
by  fire,  it  is  sufficient  to  establish  a  prima 
facie  case  for  the  plaintiff  to  show  that  fire 
has  been  communicated  from  the  company's 
engine  to  his  property,  which  resulted  in  its 
damage  or  destruction;  and  such  proof,  when 
made,  raises  the  presumption  of  negligence 
of  the  company  either  in  the  construction 
and  equipment  or  management  and  operation 
of  its  engine,  and  casts  the  burden  upon  the 
defendant  of  rebutting  this  presumption  of 
negligence.  Osborn  v.  Oregon,  E.,  etc.,  Co. 
(Idaho),   16-879. 

The  fact  that  the  setting  of  the  fire  by  the 
defendant's  locomotive  is  proved  by  circiun- 
stantial  evidence  only,  does  not  prevent  such 
presumption  of  negligence  from  arising,  since 
a  fact  may  be  established  just  as  fully  by 
circumstantial  as  by  direct  evidence.  Osborn 
V.  Oregon,  R.,  etc., 'Co.   (Idaho),  16-879. 

Under  the  Florida  statute  making  proof  of 
damage  by  fire  from  a  railroad  locomotive 
prima  facie  evidence  of  negligence,  it  de- 
volves upon  the  railroad  company  to  show 
that  their  agents  or  servants  exercised  care 
and  diligence.  Florida  East  Coast  R.  Co.  v. 
Welch  (Fla.),  12-210. 

Necessity  of  proof  of  negligence 
where  presumption  rebutted.  —  When 
the  presumption  of  negligence  which  thus 
arises  is  repelled  and  rebutted  by  proof  on 
the  part  of  the  defendant  of  proper  con- 
struction of  its  locomotives  and  the  use  of 
proper  appliances  and  careful  management 
and  operation,  the  plaintiff  cannot  recover 
without  producing  proof  of  actual  negligence 
or  want  of  ordinary  care.  Osborn  v.  Oregon 
R.,  etc.,  Co.   (Idaho),  16-879. 

Presumption  of  negligence  causing 
collision.  —  In  an  action  against  a  railroad 
company  to  recover  damages  for  injury  to 
property  by  a  fire  resulting  from  a  collision, 
where  it  appears  that  at  the  time  of  the  col- 
lision the  defendant  used  the  "  block  system," 
and  that  the  danger  signal  was  displayed 
and  could  have  been  seen  for  the  distance  of 
a  half-mile,  and  the  defendant  fails  to  intro- 
duce any  evidence  explaining  the  cause  of 
the  collision,  the  jury  are  warranted  in  draw- 
ing an  inference  of  negligence  as  a  matter  of 
fact  on  the  part  of  the  defendant.  Cincin- 
nati, etc.,  R.  Co.  i;.  Saulsbury  (Tenn.),  5- 
744. 

Admissibility  of  evidence  of  other 
fires.  —  In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  fire  set  from  an 
engine  running  on  the  defendant's  road, 
where  the  engine  that  must  have  set  the  fire 
is  i^eptifijed  9jid  it,  is  sjiown  by  the  delend- 
ant's  witnesses"  that  ,the  particular  erisine 
that  set  the  fire  is  nq^betler  1;han,anY,  of  its 
pj^er J ehgf nes,'  if  is  .riot  ^.rror  ttf'a^mit  evi- 
deiice  oi   the   setting  of  other  fires  a   short 
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time  previous  to  the  destruction  of  the  plain- 
tiff's property.  Osburn  v.  Oregon,  R.,  etc., 
Co.   (Idaho),  16-879. 

Under  such  conditions  and  circumstances, 
the  reasonable  inference  of  fact  would  be 
that  the  identified  engine  would  be  as  likely 
to  throw  igniting  sparks  and  live  coals  and 
set  the  fire  as  was  any  of  the  other  of  the 
company's  engines  that  are  shown  to  have 
emitted  sparks  and  fire  about  the  same  time. 
Osburn  v.  Oregon  R.,  etc.,  Co.  (Idaho),  16- 
879. 

In  an  action  against  a  railroad  company 
for  damages  to  trees  caused  through  its  neg- 
ligent communication  of  fire  from  a  locomo- 
tive to  the  lands  of  the  plaintiff,  where  the 
engine  charged  with  the  fire  is  not  identified, 
it  is  competent  for  the  plaintiff  to  show  that 
other  engines  of  the  defendant  company 
started  other  fires  at  or  about  that  time, 
either  before  or  after  the  destruction  of  the 
trees,  or  emitted  sparks,  as  tending  to  prove 
that  some  locomotive  of  the  defendant  com- 
pany caused  the  fire  on  tlie  occasion  stated. 
Florida  East  Coast  R.  Co.  v.  Welch  (Fla.), 
12-210. 

Nature  of  evidence  required.  —  An  al- 
legation that  a  fire  was  set  by  a  passing  en- 
gine need  not  be  proved  by  the  testimony  of 
an  eyewitness,  but  must  be  proved  by  evi- 
dence that  reasonably  leads  an  inquiring  and 
unbiased  mind  to  the  conclusion  that  a  spark 
from  the  engine  in  question  caused  the  five. 
Clark  V.  Grand  Trunk  Western  R.  Co. 
(Mich.),   12-559. 

Sufficiency  of  evidence.  —  Where  it 
appears  in  an  action  by  an  owner  of  lands 
adjoining  a  railroad  right  of  way  that  the 
fire  originated  on  the  railroad  right  of  way 
and  spread  therefrom  to  tlie  plaintiff's  land, 
that  some  time  before  the  railroad  company 
mowed  the  grass  and  weeds  upon  its  right 
of  way,  but  left  them  lying  upon  the  grovmd, 
and  that  a  train  passed  about  ten  minutes 
before  the  fire  occurred,  a  peremptory  in- 
struction to  find  for  the  defendant  is  prop- 
erly refused.  Louisville,  etc.,  R.  Co.  v.  Beeler 
(Ky.),  15-913. 

In  an  action  for  damages  caused  by  a  fire 
set  by  a  locomotive,  testimony  for  the  de- 
fendant that  its  locomotive  was  properly 
equipped  and  managed  is  uncontradicted  and 
conclusive  where  there  is  no  proof  to  the 
contrary  except  an  alleged  presumption  of 
improper  equipment  or  improper  manage- 
ment arising  from  the  fact  that  the  locomo- 
tive set  the  fire.  Clark  v.  Grand  Trunk 
Western  R.  Co.    (Mich.),  12-559. 

Questions  for  jury.  —  In  an  action 
against  a  railroad  company  for  negligently 
getting  fire  to  the  plaintiff's  property  by 
sparks  from  a  passing  engine,  evidence  ■ex- 
amined and  held  to  be  sufficient  to  require 
its  submission  to  the  jury  on  the  question 
whether  the  fire  was  set  by  the  defendant's 
locomotive.  Clark  v.  Grand  Trunk  Western 
R.  Co.    (Mich.),  12-559. 

In  an  action,  tc!,,T«poyp  M  damages  to 
property  by  fire  communicated  from  a  rail- 
road locomotiv*.  it  is  a  question  for' the  jury 
to  determine,  under  the '  instructions  of  tlK^ 
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court  and  upon  all  the  evidence  adduced,  the 
difference  between  the  market  value  of  the 
property  before  and  after  the  fire,  and  wit- 
nesses who  have  a  sufficient  knowledge  of  the 
value  of  land  situated  in  that  locality  may, 
in  giving  their  opinions  as  to  the  market 
value,  state  their  reasons  for  such  opinions, 
based  upon  their  estimates  of  the  value  of  the 
products  of  the  land.  St.  Louis,  etc.,  R.  Co. 
V.   Shore    (Ark.),  16-939. 

In  an  action  against  a  railroad  company 
for  damages  caused  by  fire  set  from  an  en- 
gine running  on  the  defendant's  road,  evi- 
dence of  actual  negligence  on  the  part  of  the 
defendant  examined  and  held  sufficient  to 
call  for  the  submission  of  the  case  to  the 
jury.  Osborn  v.  Oregon  R.,  etc.,  Co.  (Idaho), 
16-879. 

( 5 )    Variance. 

'What   constitutes   fatal   variance.   — 

In  an  action  for  damages  caused  by  fire  there 
is  no  fatal  variance  between  the  allegation 
and  proof  where  the  declaration  alleges  that 
the  defendant  company,  through  its  negli- 
gence, communicated  fire  to  the  lands  of  the 
plaintiff  by  and  from  a  locomotive,  which 
fire,  so  communicated  from  the  locomotive, 
spread  over  and  upon  the  lands  of  the  plain- 
tiff and  burned  up  and  injured  trees  of  the 
plaintiff,  and  the  proof  shows  that  the  fire 
was  not  set  by  and  from  the  locomotive  di- 
rectly, or  in  the  first  instance,  to  the  land 
of  the  plaintiff,  but  that  the  fire  was  negli- 
gently set  by  the  defendant's  locomotive  upon 
the  adjoining  land  of  another,  and  spread 
thence  naturally  to  the  land  of  the  plaintiff, 
and  destroyed  his  trees.  The  fact  that  a  fire 
set  by  the  defendant's  locomotive  passes  over 
lands  of  another  before  reaching  the  plain- 
tiff's property  does  not  render  the  defendant's 
negligence  any  the  less  the  proximate  cause 
of  the  destruction  of  such  property  by  fire. 
Florida  East  Coast  R.  Co.  v.  Welch  (Fla.), 
12-210. 

In  such  action,  where  the  plaintiff  in  his 
declaration  seeks  to  recover  for  damages  by 
a  fire  alleged  to  have  been  negligently  set  by 
a  locomotive  of  the  defendant  on  or  about 
the  10th  day  of  January,  and  the  evidence 
shows  that  the  fire  which  caused  the  damage 
was  set  by  the  locomotive  on  January  17, 
and  there  is  no  objection  by  the  defendant 
at  the  trial  to  the  testimony  that  the  fire 
occurred  on  the  latter  date,  or  any  claim  by 
him  that  he  was  surprised  by  the  variance, 
and  he  fails  to  make  any  showing  that  he 
viras  misled  to  his  prejudice  in  the  prepara- 
tion of  his  defense,  or  to  request  postpone- 
ment of  the  trial  on  account  thereof,  or  to 
object  to  the  form  of  the  statement  of  time 
in  the  declaration,  no  error  is  committed  in 
refusing  to  charge  the  jury  that  the  plaintiff 
cannot  recover  because  of  the  variance  be- 
tween the  declaration  and  the  proof.  Florida 
East  Coast  R.  Co.  v.  Welch   (Fla.),  12-210. 

,: {S).j  Instructions. 

Confusing,  misleading,  and  argnnen- 
tative  iflstruciion.  —  A  requested  instruc- 
tion that  "one  who  owJis  pJ-operty  alongside 
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of  the  railroad  must  know  that  trains  are 
expected  to  run  with  regularity,  and  if  there 
are  special  risks  arising  from  no  want  of 
care  in  the  proper  equipment  of  engines  and 
trains,  those  risks  are  not  chargeable  to  the 
railroad,  but  are  incident  to  the  situation, 
and  the  extra  care  they  demand  devolves 
upon  the  other  party,  and  the  consequence  of 
his  not  exercising  it  must  fall  upon  him  be- 
cause the  railroad  is  not  in  fault,"  is  confus- 
ing, misleading,  and  argumentative,  and  is 
properly  refused.    Florida  East  Coast  K.  Co. 

c.  Welch   (Fla.),   12-210. 

(7)  Limitation  of  liability  by  contract. 

Validity  of  contract  releasing  rail- 
road in  advance.  —  Notwithstanding  a 
statute  making  every  railroad  company  liable 
in  damages  to  the  owner  of  property  which 
is  injured  by  fire  communicated  by  the  com- 
pany's locomotives,  except  where  the  property 
has  been  placed  on  the  right  of  way  unlaw- 
fully or  without  the  consent  of  the  railroad 
company,  an  agreement  by  a  railroad  com- 
pany with  the  owner  of  cotton  in  reference 
to  placing  the  cotton  on  the  railroad  right  of 
way,  stipulating  that  the  cotton  is  deposited 
on  the  premises  of  the  railway  company  and 
so  remains  without  its  consent  and  at  the 
owner's  sole  risk  until  tendered  and  accepted 
for  shipment,  is  a  valid  contract  and  relieves 
the  railroad  company  from  liability  for  the 
burning  of  the  cotton,  before  the  acceptance 
for  shipment,  by  sparks  communicated  from 
a  locomotive.  German-American  Ins.  Co.  v. 
Southern  Ry.   (S.  Car.),  12-495. 

d.  Interference  with  extinguishment  of  fires. 

Delaying  running  of  hose  across 
tracks.  —  The  rule  that  a  railroad  company 
must  run  its  trains  with  a  reasonable  regard 
to  the  right  of  persons  fighting  a  fire  to 
carry  their  apparatus  across  its  track  does 
not  render  it  liable  for  a  fire  loss  resulting 
from  the  fact  that  its  train  delayed  the  run- 
ning of  hose  across  its  track  to  the  burning 
property,  unless  with  actual  knowledge  of  the 
fire  and  of  the  fact  that  the  operation  of  its 
train  would  interfere  with  the  work  of  ex- 
tinguishment, it  wilfully  interfered  there- 
with. American  Sheet,  etc.,  Co.  v.  Pitts- 
burgh, etc.,  E.  Co.  (U.  S.),  6-626. 

Bnnning  upon  and  cutting  hose.  — 
Where  the  servants  of  a  railroad  company  in 
charge  of  a  train  have  notice  or  warning  of 
the  presence  of  fire  hose  on  the  tracks,  and 
although  able  to  stop  the  train,  run  upon 
the  hose  and  cut  it  so  that  delay  is  occa- 
sioned in  procuring  water,  and  the  destruc- 
tion of  burning  property  is  the  proximate 
result,  the  owner  of  the  property  may  recover 
against  the  railroad  the  consequent  damages; 
but  the  railroad  company's  servants  are  not 
chargeable  with  negligence  in  failing  to  look 
for  and  discover  the  hose,  especially  in  the 
night.  Clark  v.  Grand  Trunk  Western  E. 
Co.    (Mich.),  12-559. 

Sufficiency  of  evidence.  —  In  an  action 
against  a  railroad  company  to  recover  dam- 
ages for  the  interference  of  its  train  with 
the  extinguishment  of  a  fire,  it  is  not  suffi- 


cient to  show  that  the  railroad's  servants  iu 
charge  of  the  train  disregarded  signals  to 
stop  given  by  the  fire  fighters,  but  it  must 
also  be  shown  that  such  servants  knew  or 
should  have  known  that  the  signals  were 
given  to  prevent  interference  with  the  fight- 
ing of  the  fire.  American  Sheet,  etc.,  Co.  v. 
Pittsburgh,  etc.,  E.  Co.   (U.  S.),  6-626. 

e.  Floods. 

<jiabllity  for  flood  caused  by  negli- 
gent construction  of  culvert.  —  The  fail- 
ure of  a.  railroad  company  to  make  culverts 
in  an  embankment,  constructed  by  it  for  its 
roadbed,  on  lands  subject  to  overflow  of 
waters,  of  sufficient  size  to  permit  the  water 
behind  the  embankment  to  rise  and  fall  as 
fast  as  the  stream,  is  a  negligent  and  unskil- 
ful construction,  making  the  company  liable 
in  damages  for  resulting  injury.  Uhl  v.  Ohio 
River  E.  Co.   (W.  Va.),  3-201. 

f.  Pleading. 

^  Snfficiency  of  declaration.— A  declara- 
tion in  an  action  for  damages  against  a 
railroad  company  which  alleges  the  running 
of  trains  so  carelessly  and  negligently  as  to 
injure  the  plaintiff's  property,  but  which 
fails  to  state  acts  of  negligence  and  careless- 
ness on  the  part  of  the  defendant  with  such 
reasonable  certainty  as  to  enable  the  latter 
to  make  defense  thereto,  is  demurrable. 
Fisher  v.  Seaboard  Air  Line  R.  Co.  (Va.), 
1-622. 

Facts  admitted  by  demurrer.  —  In  an 
action  against  a  railroad  company  for  dam- 
ages to  real  estate  caused  by  smoke,  noise, 
etc.,  incident  to  the  running  of  the  defend- 
ant's trains,  an  allegation  in  the  defendant's 
plea  that  the  injury  was  the  unavoidable  re- 
sult of  the  operation  of  the  trains  in  a  lawful 
manner  is  not  admitted  by  a  demurrer,  since 
the  allegation  states  a  conclusion  of  law. 
Baltimore  Belt  R.  Co.  v.  Sattler  (Md.).  3- 
660. 

Defenses  admissible  under  general 
issue.  —  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  flooding  the 
plaintiff's  land,  the  defense  that  the  injury 
was  inflicted  by  another  railroad  company  to 
which  the  defendant  had  leased  its  railroad 
under  statutory  authorization  is  available 
under  a  ^lea  of  general  issue.  Ackerman  v. 
Cincinnati,  etc.,  R.  Co.   (Mich.),  8-118. 

g.  Companies  liable. 

Iiiability  of  lessor  for  tort  of  lessee. 

—  Under  the  Michigan  statute  authorizing 
railroad  companies  to  lease  their  roads,  etc., 
the  lessor  in  a  lease  executed  pursuant  to 
statute  is  not  liable  for  a  tort  committed  by 
the  lessee  in  the  operation  of  the  railroad. 
Ackerman  v.  Cincinnati,  etc.,  R.  Co.  (Mich.), 
8-118. 

8.  Liability  for  injuries  to  persons. 

a.  In  general. 

Duty  to  fence  to  prevent  person  fall- 
ing onto  right  of  way.  —  The  purpose  of 


KAILEOADS. 


1331 


the  Massachusetts  statute  (Rev.  Laws,  c. 
Ill,  §  120,  re-enacted  in  Laws,  1906,  c  463, 
pt.  2,  §  103)  requiring  every  railroad  com- 
pany to  erect  and  maintain  suitable  fences 
on  both  sides  of  its  track,  except  at  public 
crossings,  etc.,  is  to  require  a  railroad  com- 
pany to  maintain  fences  sufficient  to  prevent 
the  intrusion  of  cattle  on  the  road;  and  a 
person  who,  while  at  work  on  premises  ad- 
jacent to  a  track,  is  thrown  from  a  pile  of 
lumber  and  over  a  wall  on  the  right  of  way, 
cannot  recover  for  injuries  sustained,  on  the 
ground  that  if  the  company  had  fenced  its 
right  of  way,  the  fence  would  have  prevented 
his  fall.  Menut  v.  Boston,  etc.,  R.  Co. 
(Mass.),  20-1213. 

b.   Persons   at  crossings. 
(1)   In  general. 

Mutual   rigbta   and   duties.  —  At  the 

crossing  of  a  railroad  track  and  the  high- 
way, both  the  railroad  company  and  a  trav- 
eler on  the  highway  are  bound  to  use  due 
care,  one  to  avoid  inflicting  an  injury,  and 
the  other  to  avoid  being  injured;  and  the 
degree  of  care  to  be  exercised  by  each  is  that 
which  a  prudent  man  would  exercise  under 
the  circumstances  of  the  case  in  endeavoring 
to  perform  his  duty.  Cooper  v.  North  Caro- 
lina R.  Co.  (N.  Car.),  6-71. 

(2)   Speed  of  trains. 

Speed  as  negligence  per  Be  in  ab- 
sence of  statute.  —  In  the  absence  of  a 
statute  or  a  duly  authorized  municipal  ordi- 
nance placing  a  restriction  upon  the  rate  of 
speed  at  which  railroad  trains  may  be  run, 
no  rate  of  speed  is  negligence  per  se.  Chi- 
cago, etc.,  R.  Co.  V.  Campbell  (Colo.),  7- 
987. 

Forty  to  fifty  miles  per  hour  as  neg- 
ligence per  se.  —  The  running  of  an  elec- 
tric car  on  a  suburban  railroad  at  the  rate 
of  forty  or  fifty  miles  an  hour  does  not  con- 
stitute negligetice  per  se,  but  it  does  not  fol- 
low that  such  a  rate  of  speed  is  not  negli- 
gent when  the  conditions  are  such  that  it  is 
impossible  for  a  person  crossing  the  track  to 
get  off  of  the  same  in  safety  after  he  dis- 
covers the  car.  Folkmire  v.  Michigan  United 
R.  Co.    (Mich.),  17-979. 

Turenty-flve  to  fifty  miles  per  hour 
as  negligence  per  se.  —  In  the  absence  of 
any  restrictive  order  of  the  railroad  commis- 
sioners, to  whom  the  power  to  regulate  the 
speed  of  trains  at  crossings  has  been  dele- 
gated by  statute,  a  railroad  company  is  not 
negligent  in  merely  running  its  train  at  a 
rate  of  from  twenty-five  to  fifty  miles  an 
hour  over  a  grade  crossing  from  the  vicinity 
of  which  the  approach  of  the  train  is  visible 
for  a  considerable  distance.  Freedman  v. 
New  York,  etc.,  R.  Co.   (Conn.),  15-464. 

(3)   Warning  of  approach  of  trains. 

Duty  of  locomotive  standing  at  cross- 
ing to  give  warning  before  starting.  — 

Where  a  driver  starts  to   cross  in  front  of 


a  locomotive  which  is  standing  still,  it  is  the 
duty  of  those  in  charge  of  such  locomotive, 
regardless  of  any  statutory  requirement,  to 
ring  the  bell  before  moving  the  engine  over 
the  crossing.  Atchison,  etc.,  R.  Co.  v.  Wilkie 
(Kan.),  15-731. 

Running  train  at  night  without  bead- 
light  as  negligence.  —  It  is  inexcusable 
negligence  to  run  a  train  at  niglit  without  a 
headlight  across  the  country  and  public  high- 
ways at  the  rate  of  thirty  miles  an  liour, 
and  the  presence  of  a  red  light  on  the  end  of 
the  tender  of  a  reversed  engine  running  in 
this  manner  is  not  notice  to  travelers  of  the 
approach  of  the  train.  Gorton  v.  Harmon 
(Mich.),   15-461. 

Duty  to  give  warning  at  crossing 
other  than  grade  crossing.  —  The  Cali- 
fornia statute  providing  that  a  bell  must  be 
rung  or  a  whistle  sounded  on  the  approach 
to  a  crossing  makes  it  the  duty  of  a  railroad 
to  give  the  required  signal  at  all  crossings 
of  a  highway  by  a  railroad,  whether  above, 
below,  or  at  grade;  and  a,  railroad  bridge 
over  a  highway  is  a  crossing  within  the 
meiining  of  the  statute.  Johnson  v.  Southern 
Pac.  R.  Co.   (Cal.),  3-358. 

Though  it  is  the  duty  of  a  railroad  com- 
pany, tlie  tracks  of  which  cross  a  highway  by 
means  of  an  overhead  bridge,  to  warn  travel- 
ers on  the  highway  of  the  approach  of  trains 
if  the  place  is  dangerous,  the  law  imposes  no 
absolute  duty  to  give  such  warning  at  any 
particular  crossing;  but  the  question  whethe'r 
the  place  is  so  dangerous  as  to  render  warn- 
ing necessary  is  one  of  fact  for  the  deter- 
mination of  the  jury.  Louisville,  etc.,  R.  Co. 
I'.  Sawyer   (Tenn.),  4-948. 

A  railroad  company,  whose  road  passes 
over  a  highway  or  bridge,  is  not  liable  to  a 
traveler  in  the  highway  for  an  injury  caused 
by  the  fright  of  his  team,  occasioned  by  the 
running  of  a  train  in  the  usual  and  custom- 
ary manner,  and  without  unnecessary  or  un- 
iisual  noises,  although  the  approach  of  the 
train  to  the  overhead  bridge  is  not  signaled, 
and  the  topography  of  the  country  is  such, 
that  accidents  of  a  similar  character  are 
peculiarly  liable  to  happen.  Barton  v. 
Southern  R.  Co.    (Ga.),  16-1232. 

Duty  to  give  signals  where  approach 
of  train  is  known.  —  Where  it  appears 
that  a  person  injured  by  a  train  knew  that 
the  train  was  fast  approaching,  the  failure 
to  sound  the  bell  or  to  blow  the  whistle  is 
not  a  ground  of  recovery.  Sissel  v.  St.  Louis 
etc.,  E.  Co.    (Mo.),  15-429. 

Proximate  cause.  —  Where  the  negligent 
moving  of  such  locomotive  without  first  giv- 
ing warning  of  the  intention  to  do  so  causes 
the  driver's  horse  to  become  frightened 
thereby  causing  injury,  the  negligent  moving 
of  the  locomotive  is  the  proximate  cause  of 
the  injury.  Atchison,  etc.,  R.  Co.  v.  Wilkie 
(Kan.),  15-731. 

(4)    Duty  to  maintain  flagman  at  crossing. 

In  absence  of  statute.  —  Where  the  dan- 
ger at  a  railroad  crossing  is  exceptional  be- 
cause   of   conditions    which    render   ordinary 
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prudence  on  the  part  of  persons  using  the 
crossing  insuflSeient  protection  against  in- 
jury, it  is  the  duty  of  the  railroad  company, 
even  though  not  required  by  statute  or  by 
any  order  of  the  railroad  commission,  to 
maintain  a  flagman  at  such  crossing,  or  to 
protect  the  same  by  gates  or  signals,  and  the 
failure  to  do  so  constitutes  negligence.  Folk- 
mire  f.  Michigan  United  R.  Co.  (Mich.),  17- 
979. 

In  the  absence  of  statutory  requirement  it 
is  not  negligence  per  se  for  a  railroad  com- 
panj'  to  fail  to  maintain  a  watchman  at  a 
grade  crossing  of  its  track  and  a  public  road 
to  warn  travelers  on  such  road  of  an  ap- 
proaching train.  Cowen  v.  Dietrick  (Md.), 
4-292. 

(5)   Duty  to  keep  safety  gates  closed. 

Existence  and  violation  of  dnty.  —  It 

is  the  duty  of  a  railroad  company  to  keep 
the  safety  gates  at  a  crossing  closed  when  a 
train  is  approaching,  and  the  fact  that  the 
gates  are  open  at  such  time  is  evidence  of 
negligence  for  the  jury.  Northern  Central  R. 
Co.  V.  State   (Md.),  3-445. 

(6)  Keeping   view    of    tracks    unobstructed. 

Failure  to  cut  trees  on  right  of  isray 
as  negligence.  —  In  an  action  against  a 
railroad  company  to  recover  damages  for  per- 
sonal injuries  sustained  at  a  grade  crossing 
by  a  traveler  on  the  highway,  while  the  fact 
that  trees  growing  upon  the  land  adjacent 
to  the  highway,  including  the  land  owned  by 
the  company,  obstructed  the  traveler's  view 
of  the  crossing,  is  clearly  one  of  the  circum- 
stances to  be  considered  in  determining 
whether  the  company  exercised  ordinary  care 
in  the  operation  of  its  ears,  the  mere  neglect 
of  the  company  to  cut  down  the  trees  on  its 
own  land  cannot,  in  the  absence  of  a  statute 
to  the  contrary,  be  held  to  have  constituted 
actionable  negligence.  Cowles  v.  New  York, 
etc.,  R.  Co.    (Conn.),   10-481. 

(7)  Passing  over  or  around  cars  obstructing 

crossing. 

Negligence  in  injuring  person  pass- 
ing behinfi  train  at  crossing.  —  A  dec- 
laration for  negligent  injuries  averring  that 
the  railroad  company  unreasonably  detained 
a  freight  train  wiOi  its  rear  car  across  the 
principal  street  of  a  village,  that  the  plain- 
tiff was  proceeding  cautiously  and  prudently 
to  pass  around  said  car  when  the  train  with- 
out warning  suddenly,  swiftly,  and  violently 
started  backwards  upon  her,  is  not  ill  be- 
cause of  failure  to  aver  that  the  defendant's 
agents  actually  saw  her  in  time  to  prevent 
the  accident.  Johnson  v.  Atlantic  Coast  Line 
R.  Co.   (Fla.),  20-1093. 

One  finding  the  highway  blocked  an  unrea- 
sonable time  by  a  train  of  cars  is  not  a  tres- 
passer upon  the  railroad's  property  in  pass- 
ing prudently  around  the  end  of  the  train. 
Johnson  r.  Atlantic  Coast  Line  R.  Co. 
(Fla.),'20-10<)3.- 
>  The  rule  that  a   railroad  company  by  ob- 


structing a  highway  for  an  unreasonable 
length  of  time  or  for  a  longer  time  than  the 
law  permits,  becomes  a  trespasser  and  is 
estopped  from  saying  that  a  person  making 
a  reasonable  use  of  the  cars  for  the  purpose 
of  crossing  the  track  is  a  trespasser,  is  not 
changed  by  the  South  Carolina  statute  pre- 
scribing liabilities  and  penalties  for  the  ob- 
struction of  a  highway  crossing  by  railroad 
cars.  Walker  v.  Southern  Ry.  (S.  Car.),  12- 
591. 

(8)    Contributory  negligence, 
(a)    In  general. 

Driving  in  front  of  standing  locomo- 
tive. —  One  who  attempts  to  drive  over  a 
public  crossing  in  front  of  a  locomotive  which 
is  standing  still,  with  no  sign  or  indication 
of  an  attempt  on  the  part  of  the  enginemen 
to  move  it,  is  not  per  se  guilty  of  contribu- 
tory negligence.  Atchison,  etc.,  R.  Co!  v. 
Wilkie   (Kan.),   15-731. 

Crossing  between  cars  obstmcting 
crossing.  —  A  postmaster  whose  duty  re- 
quires him  to  take  charge  of  a  mail  sack  as 
soon  as  it  is  thrown  from  a  passing  mail 
train  is  not  negligent  as  a  matter  of  law  in 
attempting  to  get  possession  of  such  mail 
sack  by  crossing  between  the  cars  of  a  freight 
ti-ain  which  has  blocked  a  public  crossing  for 
an  unreasonable  length  of  time,  and  relying 
on  the  duty  of  the  railroad  company  to  give 
the  statutory  signals  before  moving  the 
train.  Walker  v.  Southern  Ry.  (S.  Car.), 
12-591. 

(b)  Duty  to  stop,  look,  and  listen. 

Existence'  of  dnty.  —  The  law  imposes 
the  duty  upon  a  person  approaching  a  rail- 
way crossing  to  stop,  look,  and  listen  for  an 
approaching  train,  and  if,  on  nearing  a  cross- 
ing, the  person  is  prevented  by  an  obstruc- 
tion from  hearing  and  seeing  an  approach- 
ing train,  it  is  his  duty  to  resort  to  other 
means  of  ascertaining  whether  a  train  is  ap- 
proaching, and  after  passing  the  obstruction, 
to  stop,  look,  and  listen.  Colorado,  etc.,  R. 
Co.  V.  Thomas    (Colo.),  3-700. 

The  rule  that  one  who  steps  in  front  of  a 
moving  train,  which  he  could  have  seen  and 
heard  if  he  had  looked  and  listened,  will  be 
conclusively  presumed  to  have  been  negli- 
gent, applies  only  to  clear  cases  where  no  in- 
ference except  that  of  negligence  is  possible 
from  the  facts.  Sefcik  v.  Pennsylvania  R. 
Co.    (Pa.),  16-357. 

The  failure  of  a  person  to  observe  an  ap- 
proaching train  while  driving  across  a  rail- 
road track  at  a  grade  crossing  at  which  there 
is  an  unobstructed  view  of  the  track  for  sev- 
eral hundred  feet,  is  contributory  negligence 
which  will  preclude  him  from  recovering 
damages  for  injuries  sustained  in  a  collision 
with  such  train  if  the  railroad  company  is 
free  from  negligence,  and  this  though  he 
stops  and  looks  before  crossing.  Cowen  v. 
Dietrick   (Md.),  4-292. 

Application  of  rule  to  driver  of  fire 
engine.  — '  The  rule'  requiring  drivers  to 
£;top,  look,  and  listen  before  going  upon  the 


EAILROADS. 


1333 


track  of  a  steam  railroad  applies  to  the 
drivers  of  fire  engines  and  liose  carriages. 
Tliompson  v.  Pennsylvania  R.  Co.  (Pa.),  7- 
351. 

Application  of  rule  to  passenger  in 
vehicle  having  no  control  over  driver. 
—  The  rule  requiring  a  person,  before  cross- 
ing a  railroad  tracli,  to  look  and  listen  for 
approaching  trains,  is  not  applicable  in  all 
its  force  to  a  passenger  in  a  vehicle,  who 
has  no  control  over  the  driver  or  his  man- 
agement of  the  team.  Liabraaten  i).  Minne- 
apolis, etc.,  R.   Co.    (Minn.),   15-1147. 

Application  of  rule  to  driver  of  nn- 
snanageable  team.  —  Where  in  an  action 
to  recover  damages  resulting  from  the  colli- 
sion of  a  team  with  a  railway  train  the  facts 
justify  the  jury  in  inferring  that  the  horses 
became  frightened  at  the  approaching  train 
when  about  sixty-eight  feet  from  the  track, 
that  from  that  time  the  driver  was  unable 
to  retain  control  of  the  horses,  and  that  he 
could  not  stop  them  or  divert  them  continu- 
ing in  their  course  and  prevent  them  from 
colliding  with  the  train,  such  facts  constitute 
good  ground  for  excusing  the  driver  from  the 
performance  of  the  usual  duty  to  look  and 
listen  and  to  stop,  if  necessary  for  his  safety, 
before  attempting  to  cross  the  railroad  track. 
Sarles  c.  Chicago,  etc.,  R.  Co.  (Wis.),  16- 
952. 

To  establish  the  fact  that  such  horses  were 
beyond  the  driver's  control,  it  is  not  neces- 
sary to  prove  that  the  horses  were  in  a  state 
of.  frenzy  from  fright  and  were  running  at  a 
very  great  speed.  It  is  sufficient  if  it  appears 
that  the  driver  was  unable  to  prevent  them 
from  proceeding,  under  the  impulse  of  fright 
induced  by  the  noise  and  speed  of  the  train, 
upon  the  track  at  a  time  of  danger.  Sarles 
V.  Chicago,  etc.,  R.  Co.   (Wis.),  16-952. 

Where  there  is  evidence  in  such  action  that 
the  horses  did  not  become  frightened  until 
they  arrived  at  a  point  about  sixty-eight  feet 
from  the  track,  and  the  findings  negative  the 
claim  that  the  horses  became  frightened  from 
a  cause  other  than  the  train,  the  defendant's 
contention  that  the  team  was  uncontrollable 
at  a  point  so  remote  from  the  crossing  that 
it  could  not  have  been  frightened  at  the  ap- 
proaching train,  and  hence  that  the  defend- 
ant's negligence  could  not  have  been  the 
proximate  cause  of  the  injury,  cannot  be 
sustained.  Sarles  v.  Chicago,  etc.,  R.  Co. 
(Wis.),  16-952. 

Existence  of  duty  -where  gates  main- 
tained. —  While  the  quantum  of  care  which 
it  is  reasonable  for  a  traveler  to  use  in  driv- 
ing across  a  railroad  track  may  be  less  where 
gates  are  provided  at  the  crossing  and  are 
relied  upon  by  the  traveler,  the  mere  exist- 
ence of  the  gates  does  not  of  itself  justify  a 
traveler  in  going  blindly  ahead  or  excuse 
him  from  the  duty  to  look  and  listen  for  an 
approaching  train  before  crossing.  Koch  v. 
Southern  California  R.  Co.   (Cal.),  7-795. 

Existence  of  duty  where  flagman  sta- 
tioned. —  Where  a  traveler  on  the  highway 
sees  that  the  flagman  at  a  railroad  crossing 
ie  at  his  post  of  duty,  he  has  a  right  to  rely 
on    the   flagman's   protection;   but   where   he 


discovers  that  the  flagman  is  absent  from  hi") 
post  of  duty,  the  traveler  is  bound  to  look 
and  listen  for  passing  trains,  and  his  failure 
to  do  so  is  contributory  negligence,  though 
the  flagman  is  guilty  of  negligence  in  desert- 
ing his  post.  Hodgin  v.  Southern  R.  Co. 
(N".  Car.),  10-417. 

Insistence  of  duty  where  gates  main- 
taijied  and  flagman  stationed.  —  The 
fact  that  gates  are  maintained  and  a  watch- 
man stationed  at  a  railroad  crossing  does 
not  relieve  a  person  about  to  cross  of  the 
duty  to  use  his  senses  to  discover  the  pres- 
ence of  danger.  Northern  Cent.  R.  Co.  r. 
State   (Md.),  3-445. 

Signal  from  flagman  to  cross  as  re- 
lief from  duty.  —  The  signal  to  cross  given 
a  traveler  on  a  highway  by  the  flagman  at 
a  railroad  crossing  of  a  city  street,  does  not 
relieve  the  traveler  of  the  duty  to  look  and 
listen  before  venturing  on  the  tracks.  Union 
Pacific  R.  Co.  i'.  Rosewater   (U.  S.),   13-851. 

Failure  to  hear  after  stopping,  look- 
ing, and  listening.  —  Where  the  driver 
of  a  vehicle  stops,  looks,  and  listens  before 
attempting  to  cross  a  railroad  track,  his 
failure  to  hear  an  approaching  train  does 
not  render  him  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Birmingham 
Southern  R.  Co.  v.  Lintner   (Ala.),  3-461. 

(9)    Actions. 

(a)    Evidence. 

(aa)   Presumptions  and  burden  of  proof. 

Presumption  that  person  hilled  at 
crossing  stopped,  looked,  and  listened. 

—  The  presumption  that  a  person  killed  by 
a  passing  locomotive  while  he  was  driving 
across  a  railroad  track  stopped,  looked,  and 
listened  before  attempting  to  cross  the  track, 
is  not  strengthened  by  the  fact  that  he  wag 
pulling  the  reins  when  the  horses  reared  as 
the  locomotive  struck  them.  McKahan  r. 
Baltimore,  etc.,  R.  Co.    (Pa.),   16-173. 

(bb)    Weight  and  sufficiency. 

Negligence.  —  In  an  action  by  a  passen- 
ger in  a  vehicle  to  recover  damages  for  per- 
sonal injuries  sustained  in  a  collision  be- 
tween the  vehicle  and  a  railroad  train  at  a 
crossing,  evidence  examined  and  held  to  be 
sufficient  to  justify  the  jury  in  finding  that 
the  i-ailroad  company  was  negligent.  Lia- 
braaten V.  Minneapolis,  etc.,  R.  Co.  (Minn.), 
15-1147.  V  '. 

Evidence  examined  and  held  sufficient  to 
show  that  a  collision  between  the  plaintiff's 
vehicle  and  the  defendant's  locomotive  at  a 
crossing  was  due  to  the  defendant's  negli- 
gence. Gibson  v.  Bessemer,  etc.,  R.  Co.  (Pa.). 
18-535.  ^       '' 

In  an  action  against  a  railroad  company 
for  the  alleged  death  by  wrongful  act  of  a 
person  killed  by  a  train  at  a  grade  crossing 
by  reason  of  the  alleged  negligence  of  the  de- 
fendant in  maintaining  at  the  crossing  a 
space  between  a  rail  and  the  planking  so 
wide  that  the  intestate's  heel  caught  therein 
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and  was  held  until  he  was  struck  by  a  train, 
and  in  failing  to  light  the  crossing,  evidence 
examined  and  held  to  show  that  the  crossing 
was  properly  constructed  without  negligence 
as  to  the  space  between  the  rail  and  the 
planking,  and  to  fail  to  show  that  any  defect 
in  the  crossing  at  the  spot  where  the  de- 
ceased was  struck  had  existed  long  enough 
to  charge  the  defendant  with  notice  thereof 
or  that  there  was  any  negligence  in  failing 
to  light  the  crossing.  Connor  v.  New  York, 
etc.,  R.  Co.   (R.  I.),  13-1033. 

Contributory  negligence.  —  Evidence 
reviewed  in  an  action  to  recover  damages 
for  personal  injuries  sustained  by  the  plain- 
tiff at  a  railroad  crossing,  and  held  to  show 
that  the  plaintiff  exercised  no  care  whatso- 
ever in  crossing  the  defendant's  tracks.  Koch 
V.  Southern  California  R.  Co.    (Cal.),  7-795. 

Where  in  an  action  to  recover  for  the 
death  of  a  person  killed  by  a  passing  loco- 
motive while  he  was  driving  across  a  rail- 
road track,  it  appears  that  with  the  view  of 
the  track  cut  off  he  proceeded  for  a,  distance 
of  two  hundred  feet  before  reaching  the 
track  until  he  drove  in  front  of  the  locomo- 
tive, the  approach  of  which  he  would  have 
seen  had  he  stopped  at  a.  certain  point  before 
reaching  the  track,  and  that  though  the 
whistle  had  sounded  a  signal  that  the  loco- 
motive was  approaching  he  drove  onto  the 
track  in  spite  of  a  fruitless  effort  to  stop 
him,  such  person  will,  as  a  matter  of  law, 
be  held  to  have  been  guilty  of  contributory 
negligence.  McKahan  v.  Baltimore,  etc.,  R. 
Co.    (Pa.),  16-173. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  the  death  of  a  person 
killed  at  one  of  its  crossings,  evidence  ex- 
amined and  held  to  show  contributory  negli- 
gence on  the  part  of  the  deceased  as  a  matter 
of  law,  so  as  to  call  for  the  direction  of  a 
verdict  in  favor  of  the  defendant.  Folk- 
mire  V.  Michigan  United  R.  Co.  (Mich.),  17- 
979. 

Where  a  passenger  in  a  vehicle  testifies 
that  as  the  result  of  injuries  sustained  in  a 
collision  between  a  train  and  such  vehicle, 
her  mind  is  a  blank  as  to  everything  which 
happened  from  the  time  she  entered  the  ve- 
hicle until  three  days  after  the  accident,  it 
cannot  be  said  that  there  is  evidence  that 
she  looked  or  listened  or  made  any  effort  to 
cause  the  driver  to  do  so.  But  the  mere 
fact  that  she  could,  had  she  looked  or  lis- 
tened, have  noticed  the  approaching  train, 
does  not  show  conclusively  that  she  was 
guilty  of  negligence  in  failing  to  do  so.  Lia- 
braaten  v.  Minneapolis,  etc.,  R.  Co.  (Minn.), 
15-1147. 

Negligence  and  absence  of  contribu- 
tory negligence.  —  In  an  action  against  a 
railroad  company  for  damages  or  injuries  re- 
ceived by  a  person  driving  a  vehicle  across 
the  railroad  tracks  at  the  invitation  of  the 
flagman,  evidence  examined  and  held  suffi- 
cient to  support  a  finding  of  negligence  on 
the  part  of  the  defendant  but  not  to  show 
that  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  Union  Pa- 
cific R.  Co.  v.  Rosewater  (U.  S.),  ia-851. 


Weight  due  to  positive  and  negative 
testimony  as  to  signals.  —  In  an  action 
against  a  railroad  company  to  recover  for 
personal  injuries  sustained  by  the  plaintiff 
by  reason  of  a  collision  with  a  train  at  a 
crossing,  where  it  is  alleged  that  the  bell  on 
the  locomotive  was  not  rung  as  the  train  ap- 
proached a  crossing,  the  evidence  of  witnesses 
who  were  present,  conscious,  in  the  posses- 
sion of  their  physical  senses,  and  listening 
for  signals,  that  they  did  not  hear  it  ring 
has  probative  value  sufiicient  to  take  the 
issue  to  the  jury,  although  other  witnesses 
testify  that  the  bell  did  ring.  Cotton  v. 
Willmar,  etc.,  R.  O).   (Minn.),  9-935. 

(cc)   Function  of  court  and  jury. 

ITegligence.— Evidence  in  an  action  against 
a  railroad  company  for  the  wrongful  death 
of  the  plaintiff's  son  at  a  crossing  considered, 
and  held  to  be  sufficient  evidence  of  negli- 
gence on  the  part  of  the  defendant  or  its 
agents  to  go  to  the  jury.  Northern  Ontral 
R.  Co.  V.  State   (Md.),  3-445. 

In  an  action  against  a  railroad  company 
to  recover  damages  for  the  death  of  a  person 
killed  at  one  of  its  crossings,  where  the  evi- 
dence tends  to  show  that  the  crossing  was  ' 
situated  at  a  long  curve  of  the  railroad,  and 
in  a,  cut  which  was  little  wider  than  was 
necessary  to  accommodate  the  railroad  and  its 
cars,  that  the  highway,  which  crossed  at 
grade  was  at  an  oblique  angle  with  the  rail- 
road track,  and  that  there  was  no  place  at 
which  a  person  crossing  the  track  could  see 
a  car  thereon  until  reaching  a  point  but  a 
few  feet  from  the  track,  and  that  the  dis- 
tance at  whieh  the  car  might  then  be  seen, 
as  it  came  around  the  curve,  did  not  exceed 
450  feet,  the  question  whether  the  railroad 
company  was  negligent  in  running  its  cars 
at  the  rate  of  forty  or  fifty  miles  an  hour, 
and  in  failing  to  station  a  flagman  at  the 
crossing,  is  properly  submitted  to  the  jury. 
Folkmire  t.  Michigan  United  R.  Co.  (Mich.), 
17-979. 

Contributory  negligence.  ^  In  an  ac- 
tion to  recover  damages  for  personal  injuries 
sustained  at  a  railroad  crossing  by  a  person 
traveling  along  the  highway,  if  it  appears 
that  there  was  nothing  in  the  circumstances 
to  deceive  the  traveler  and  throw  him  off 
his  guard,  and  that  he  went  upon  the  track 
without  looking  or  listening,  the  court  should 
declare  that  he  was  guilty  of  contributory 
negligence,  as  a,  matter  of  law;  but  if  it  ap- 
pears that  the  circumstances  were  such  that 
an  ordinarily  prudent  person  might  not  have 
expected  a  train  to  pass  at  that  moment,  the 
question  of  contributory  negligence  should 
be  submitted  to  the  jury.  Scott  v.  St.  Louis, 
etc.,  R.  Co.   (Ark.),  9-212. 

In  an  action  brought  by  a  deaf  person  to 
recover  damages  for  personal  injury  sus- 
tained by  him  at  a  railway  crossing,  it  is 
for  the  jury  to  determine  whether  the  plain- 
tiff's bearing  was  so  defective  that  he  could 
not  have  heard  the  bell  or  the  whistle  if 
either  had  been  sounded,  and  whether  his 
failure   to   look  and  listen   for   approaching 
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trains  was  contributory  negligence.  Toledo, 
etc.,  R.  Co.  r.  Hammett  (111.),  5-73. 

The  rule  that  one  who  steps  in  front  of  a 
moving  train,  which  he  could  have  seen  and 
heard  if  he  had  looked  and  listened,  will  be 
conclusively  presumed  to  have  been  negligent 
does  not  apply  in  an  action  against  a  rail- 
road company  to  recover  damages  for  death 
by  wrongful  act,  where  the  evidence  shows 
that  the  conditions  at  the  crossing  where  the 
accident  occurred  were  exceptionally  danger- 
ous, that  the  accident  took  place  at  night 
when  the  weather  was  cloudy  and  the  air 
filled  with  smoke,  and  that  the  deceased 
stopped,  looked,  and  listened  when  four  feet 
distant  from  the  railroad  tracks.  Under 
such  circumstances,  the  question  whether  the 
deceased  was  guilty  of  contributory  negli- 
gence is  properly  submitted  to  the  jury.  Sef- 
cik  V.  Pennsylvania  E.  Co.   (Pa.),  16-357. 

In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  at  a 
railroad  crossing,  where  unconflieting  evi- 
dence shows  that  the  plaintiff  exercised  no 
care  whatsoever  in  crossing  the  defendant's 
tracks,  the  question,  whether  the  plaintiff's 
case  shall  be  submitted  to  the  jury  is  one  of 
law  for  the  determination  of  the  court.  Koch 
V.  Southern  California  R.  Co.   (Cal.),  7-795. 

Evidence  in  an  action  against  a  railroad 
company  for  the  wrongful  death  of  the  plain- 
tiff's son  considered,  and  held  not  to  be  suffi- 
cient evidence  of  contributory  negligence  to 
justify  the  court  in  withholding  the  ease 
from  the  jury.  Northern  Cent.  R.  Co.  v.  State 
(JId.),  3-445. 

The  evidence  in  an  action  to  recover  dam- 
ages for  personal  injuries  sustained  by  a 
traveler  at  a  railroad  crossing,  held  sufficient 
to  entitle  the  plaintiff  to  have  the  question 
of  contributory  negligence  submitted  to  the 
jurv  under  appropriate  instructions.  Scott 
('.  St.  Louis,  etc.,  R.  Co.   (Ark.),  9-212. 

Where,  in  an  action  to  recover  for  the 
damages  resulting  from  a  collision  between  a 
train  which  carried  no  headlight  while  cross- 
ing a  country  highway,  and  a  vehicle  driven 
thereon  by  the  plaintiff,  it  appears  that  the 
wind  was  blowing  the  dust  from  the  coal  in 
the  tender  and  the  smoke  from  the  engine 
directly  between  the  plaintiff  and  the  cars 
behind  the  engine,  and  was  carrying  away 
from  the  plaintiff  the  sound  of  the  automatic 
bell  and  of  the  whistle,  the  question  whether 
the  plaintiff  was  guilty  of  contributory  negli- 
gence in  failing  to  see  the  lights  from  the 
windows  of  the  passenger  cars  in  the  rear  of 
the  engine  or  to  hear  the  sound  of  the  bell 
or  the  whistle  should  be  submitted  to  the 
jury.     Gorton  v.  Harmon   (Mich.),  15-461. 

Plaintiff,  driving  a  horse  and  buggy,  was 
injured  by  being  struck  by  defendant's  rail- 
road train  at  a  grade  crossing.  It  appeared 
that  the  view  down  the  track  was  substan- 
tially interfered  with  by  a  line  of  telegraph 
poles  maintained  by  defendant  as  part  of 
its  equipment  for  electrical  propulsion  of  its 
trains.  This  line  of  poles  stood  twenty- two 
feet  from  the  middle  track  on  which  the  ac- 
cident occurred,  and  probably  not  over  ten 
feet  from  the  nearest  rail  of  the  first  track. 


Held,  that  the  question  of  contributory  neg- 
ligence was  for  the  jury.  Dobbs  f.  West 
Jersey,  etc.,  R.  Co.   (N.  J.),  20-293. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  killing  of  the  plain- 
tiff's intestate  at  a  crossing,  the  evidence 
held  to  be  sufficient  to  entitle  the  defendant 
to  have  the  question  of  contributory  negli- 
gence submitted  to  the  jury.  Cooper  v.  Noith 
Carolina  R.  Co.   (N.  Car.),  6-71. 

(b)    Instructions. 

Negligence  in  general.  —  Instruction  as 
to  the  liability  of  a  railroad  for  an  injury 
to  persons  crossing  the  tracks  held  to  be  er- 
roneous. Southern  R.  Co.  v.  Chatham  (Ga.), 
4-675. 

Care  exercised  by  engineer  after  dis- 
covering peril.  —  In  an  action  to  recover 
damages  for  the  death  of  a  person  killed  by 
a  train  while  crossing  a  railroad  track,  in- 
structions examined  and  held  to  have  sub- 
mitted to  the  jury  fairly  the  question 
whether  the  engineer,  when  he  learned  or 
should  have  learned  that  the  deceased  was 
in  peril,  did  all  that  a  reasonably  prudent 
person  would  have  done  to  avoid  the  acci- 
dent. Freedman  v.  New  York,  etc.,  R.  Co. 
(Conn.),  15-464. 

Duty  of  railroad  company  to  restore 
highi^ay  to  original  condition.  —  An  in- 
struction as  to  the  duty  of  a  railroad  com- 
pany to  restore  the  condition  of  a  highway 
across  which  it  has  constructed  its  railroad, 
which  says  in  effect  that  it  is  the  duty  of 
the  company  to  do  everything  reasonable  and 
practicable  to  restore  the  highway  to  its 
former  state  so  that  its  use  for  public  travel 
shall  not  be  endangered,  affords  no  ground 
for  reversing  a  judgment  against  the  com- 
pany for  negligently  killing  a  person  at  the 
crossing.  Atchison,  etc.,  R.  Co.  v.  Townsend 
(Kan.),  6-191. 

Contributory  negligence  in  general.— 
In  an  action  against  a  railroad  company  for 
the  wrongful  death  of  the  plaintiff's  son  at 
a  crossing,  an  instruction  as  to  contributory 
negligence  approved.  Northern  Cent.  R.  Co. 
V.  State   (Md.),  3-445. 

Contributory  negligence  in  failing  to 
stop,  look,  and  listen.  —  In  an  action 
against  a  railroad  company  to  recover  dam- 
ages for  the  killing  of  the  plaintiff's  intestate 
at  a  crossing,  it  is  reversible  error  to  instruct 
the  Jury  that  if  the  railroad  company  failed 
to  give  the  signals  required  by  the  statute, 
and  if  the  deceased  would  not  have  gone  upon 
the  track  had  the  proper  warning  bean  given, 
it  was  not  contributory  negligence  for  the 
deceased  to  go  on  the;  track  without  lookin<' 
or  listening  for  the  approach  of  the  train, 
though  other  portions  of  the  charge  are  cor- 
rect as  to  the  duty  of  the  deceased  to  look 
and  listen.  Cooper  !>.  North  Carolina  R.  Co 
(N.  Car.),  6-71. 

Comparative  probative  value  of  pos- 
itive and  negative  evidence  as  to  sig- 
nals. —  In  an  action  against  a  railroad  com- 
pany for  the  wrongful  death  of  the  plaintiff's 
son  at  a  crossing,  an  instruction  approved 
as  to  the  comparative  probative  value  of  the 
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positive  and  negative  evidence  of  the  signals 
having  been  given  at  the  crossing.  Northern 
Cent.  E.  Co.  v.  State   (Md.),  3-445. 

(e)    Pleading. 

Beqniring    bill    of    particulars.    —   In 

an  action  against  a  railroad  company  to  re- 
cover damages  for  injuries  alleged  to  have 
been  sustained  by  the  plaintiff  by  the  negli- 
gence of  the  defendant  in  running 'one  of  its 
trains  upon  and  against  him  vrithin  the 
twelve  months  preceding  the  commencement 
of  the  action,  where  it  appears  that  the  de- 
fendant operates  a  trunk  line  through  the 
county  where  the  accident  occurred,  that  it 
has  perhaps  fifty  miles  o.  track  within  such 
county,  and  that  in  the  course  of  twelve 
months  thousands  of  trains  passed  over  its 
road,  operated  by  hundreds  of  different  em- 
ployees, at  all  hours  of  the  day  and  night, 
the  trial  court  has  power  to  compel  the  plain- 
tiff to  furnish  further  information  as  to  the 
time  and  place  of  the  accident,  whether  it 
occurred  during  the  day  or  night,  and 
whether  the  injury  was  inflicted  by  a  freight 
or  a  passenger  train,  provided  the  defend- 
ant shows  that  it  is  not  possessed  of  such 
information  and  has  not  reasonable  means 
of  obtaining  the  same.  But,  in  such  case, 
it  is  error  to  require  the  plaintiff  to  give  the 
number  of  the  train  producing  the  injury, 
or  the  names  of  the  parties  in  charge  there- 
of. Bogard  v.  Illinois  Cent.  R.  Co.  (Ky.), 
3-160. 

e.  Travelers  near  right  of  way. 

Duty  to  avoid  frightening  horses  on 
Ughiray  near  right  of  way.  —  A  rail- 
road company  is  not  required  to  keep  a 
special  lookout  for  travelers  upon  the  high- 
way adjoining  its  road,  nor  to  keep  its  en- 
gines and  cars  under  such  control  that  they 
can  be  stopped  if  a  team  is  found  at  a  point 
of  danger  on  the  highway.  The  same  degree 
of  care  in  the  operation  of  the  engines  and 
trains  is  not  required  under  such  circum- 
stances as  is  required  at  grade  crossings. 
Fares  v.  Rio  Grande  Western  R.  Co.  (Utah), 
3-1065. 

A  railroad  company  has  the  right  to  run 
its  trains  on  a  track  adjoining  the  highway 
and  is  not  responsible  to  a  person  whose 
horses  became  frightened  by  trains  if  the  lat- 
ter are  operated  prxidenth'  and  without  un- 
necessary noise  or  wilful  disregard  of  such 
person's  peril  after  it  has  been  discovered  by 
those  operating  the  train.  Fares  v.  Rio 
Grande  Western  R.  Co.   (Utah),  3-1065. 

Moving  freight  car  in  street  by  grav- 
ity frightening  horses  as  negligence.  — 
The  moving  of  a  freight  car  by  gravity,  in 
charge  of  a  brakeman,  at  a  slow  rate  of 
speed  and  with  no  unusual  or  unnecessary 
noise,  on  a  track  running  along  the  street,  is 
not  negligence,  and  no  cause  of  action  arises 
in  favor  of  a  person  who  is  driving  along  the 
street  parallel  with  and  in  front  of  the  mov- 
ing car,  and  who  sustains  personal  injuries 
in  consequence  of  the  fact  that  his  horses 
are  frightened  and   caused  to   run    away  by 


the  noise  of  the  approaching  car.  Everett  v. 
Great  Northern  R.  Co.  (Minn.),  10-294. 

Failure  to  give  ivarning  at  crossing 
as  negligence  where  approach  fright- 
ens team.  —  The  Minnesota  statute  requir- 
ing railroad  companies  to  give  warning 
signals  when  their  trains  are  approaching 
crossings  does  not  require  a  railroad  com- 
pany to  give  such  signal  for  the  benefit  of 
a  person  who  is  driving  a  team  of  horses 
along  the  street  parallel  to  the  railroad  track  ' 
near  the  crossing,  but  who  does  not  intend 
to  use  the  crossing;  and  therefore  where  the 
approach  of  the  train  frightens  such  horses 
and  causes  them  to  run  away,  negligence 
cannot  be  predicated  of  the  failure  of  the 
company  to  give  the  crossing  signals  required 
by  statute.  Everett  v.  Great  Northern  E. 
Co.  (Minn.),  10-294. 

Failure  to  give  signal  before  start- 
ing as  negligence  inhere  horses  fright- 
ened. —  The  failure  of  railroad  employees  to 
give  a  signal  before  starting  the  engine  from 
a  watering  station  in  a  canyon  through  which 
the  railway  and  a  highway  run  parallel  is 
not  negligence  as  to  a  person  driving  along 
the  highway  with  knowledge  of  the  presence 
of  the  engine,  where  the  giving  of  such  sig- 
nals would  probably  increase  the  fright  of 
the  horses.  Fares  v.  Rio  Grande  Western 
R.  Co.   (Utah),  3-1065. 

Driving  from  safe  to  dangerons  place 
as  contributory  negligence.  —  Where  one 
driving  along  a  highway  in  proximity  to  a 
railroad  sees  a  train  and  attempts  to  drive 
from  a  safe  place  through  a  dangerous  part 
of  the  highway  and  is  injured  by  his  team 
taking  fright  at  the  engine,  he  is  guilty  of 
such  contributory  negligence  as  will  prevent 
a  recovery  for  injuries  received  by  being 
thrown  from  the  vehicle.  Fares  v.  Rio 
Grande  Western  E.  Co.   (Utah),  3-1065. 

Burden  of  proof  of  negligence  in  lo- 
cating railroad.  —  Where  the  topography 
of  the  country  is  such  as  to  render  it  neces- 
sary for  railway  companies  to  avail  them- 
selves of  canyons  in  constructing  their  lines, 
it  will  be  presumed  that  a  railway  con- 
structed through  a  canyon,  through  which  a 
highway  also  runs,  is  lawfully  constructed, 
although  it  is  in  such  proximity  to  the  high- 
way as  to  render  it  unsafe  for  a  team  to  pass 
a  train  in  certain  portions  of  the  canyon, 
and  the  burden  is  on  one  alleging  that  the 
company  was  negligent  in  so  constructing 
its  road  to  show  the  negligence  alleged. 
Fares  v.  Eio  Grande  Western  E.  Co.  (Utah), 
3-1065. 

d.  Trespassers  upon  right  of  way. 
(1)    Liability  in  general. 

Duty  to  keep  lookout  for  trespassers. 

—  As  a  general  rule  the  agents  of  a  railroad 
company  operating  a  train  are  not  required 
to  anticipate  the  presence  of  a  trespasser 
upon  its  tracks  or  property,  and  the  duty  of 
using  ordinary  care  and  diligence  does  not 
arise  until  his  presence  there  becomes  known. 
This  general  rule  applies  as  well  to  children 
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as  to  grown  persons.  Southern  R.  Co.  f. 
Chatman   (Ga.),  4-675. 

The  law  with  respect  to  the  duty  of  oper- 
ators of  trains  to  discover  or  anticipate  the 
presence  of  a  mere  trespasser  on  the  tracks 
is  the  same  whether  such  trespasser  is  a  child 
or  an  adult.  At  places  where  they  owe  no 
duty  to  keep  a  lookout  for  adult  trespassers, 
they  are  likewise  under  no  legal  obligation  to 
keep  a  lookovit  for  children  who  may  be  tres- 
passing upon  the  tracks.  Palmer  r,  Oregon 
Short  Line  E.  Co.    (Utah),  16-229. 

Except  at  crossings,  the  operators  of  rail- 
road trains  owe  ordinarily,  while  traversing 
country  districts,  no  active  duty  to  keep  a 
lookout  for  and  to  anticipate  the  presence  of 
trespassers  upon  the  track,  and  it  is  not 
negligence  for  such  operators  to  fail  to  dis- 
cover a  trespasser  unless  their  failure  to  sec 
him  is  due  to  gross  neglect,  such  as  amounts 
to  wilfulness,  wantonness,  or  recklessness. 
Palmer  v.  Oregon  Short  Line  R.  Co.  (Utah), 
16-229. 

But  at  places  in  thickly  settled  portions 
of  cities,  towns,  and  villages  where  persons 
have  free  access  to  the  tracks,  and  at  all 
other  places  where  persons  in  any  consider- 
able number  have  passed  over  or  along  the 
tracks  for  such  a  period  as  to  impart  notice 
thereof  to  the  employees  of  the  railroad  com- 
pany, or  where  a  railroad  company  expressly 
or  impliedly  permits  persons  to  pass  along 
or  across  its  tracks  for  a  considerable  period, 
the  operators  of  trains  owe  the  active  duty 
to  exercise  ordinary  care  in  keeping  a  look- 
out for  and  in  avoiding  injury  to  persons  who 
are  on  or  near  the  tracks.  Palmer  v.  Oregon 
Short  Line  R.  Co.  (Utah),  16-229. 

Duty  after  discovery  of  trespasser.  — 
When  a  railroad  company  first  discovers  that 
trespassers  on  its  track  are  in  danger  of  be- 
ing struck  by  its  approaching  train  and  that 
they  are  unaware  of  their  peril,  active  duty 
on  the  part  of  the  company  arises  and  it  is 
then  bound  to  exercise  the  care  required  by 
the  law  in  the  case  of  persons  not  tres- 
passers. Clemans  v.  Chicago,  etc.,  R.  Co. 
(la.),  5-1006. 

Where  an  employee  of  a  railroad  company 
discovers  a  trespasser  in  a  dangerous  situa- 
tion upon  its  track,  he  must,  after  such  dis- 
covery, use  a  proper  degree  of  care  to  avoid 
injuring  him.  St.  Louis,  etc.,  R.  Co.  c. 
Raines   (Ark.),  17-L 

Where  train  operators  are  under  no  legal 
obligation  to  anticipate  the  presence  of  tres- 
passers upon  the  tracks,  their  duty  to  exer- 
cise a  higher  degree  of  care  to  prevent  injury 
to  a  trespassing  child  of  tender  years  or  a 
helpless  person  than  to  a  person  having  judg- 
ment and  discretion  and  capable  of  taking 
care  of  himself,  does  not  arise  until  such 
child  or  helpless  person  is  actually  discovered 
by  them  on  the  tracks  or  in  a  place  of  dan- 
ger; but  where  such  operators  are  required 
to  'anticipate  the  presence  of  trespassers 
upon  the  tracks,  or  where  such  child  or  help- 
less person  occupies  such  a  position  that  it 
constitutes  recklessness  or  wilfulness  not  to 
see  him,  such  duty  arises  when  the  child  or 
helpless  person  could  be  discovered  by  them 


by  the  exercise  of  ordinary  care.  Palmer  v. 
Oregon  Short  Line  R.  Co.   (Utah),  16-229. 

When  such  duty  arises,  the  operators  have 
no  right  to  assume  that  the  child  or  helpless 
person  will  leave  the  track  upon  warning 
given  by  them,  but  they  must  at  once  act 
upon  the  assumption  that  he  will  remain, 
and,  to  avoid  injuring  him,  must  slacken  the 
speed  of  or  stop  the  train,  if  this  can  be  done 
without  serious  danger  to  the  passengers. 
Palmer  v.  Oregon  Short  Line  R.  Co.  (Utah), 
16-229. 

The  presumption  which  ordinarily  obtains 
that  a  person  walking  on  a  railroad  track 
sufficiently  in  advance  of  an  approaching 
train  to  enable  him  to  get  out  of  the  way  be- 
fore the  train  reaches  him,  will  do  so,  has  no 
application  to  a  person  in  such  situation 
whose  appearance  indicates  that  he  is  insane, 
or  badly  intoxicated,  or  otherwise  insensible 
of  danger,  or  unable  to  avoid  it.  In  such  a 
case  the  employees  of  the  railroad  have  no 
right  to  presume  that  the  trespasser  will  get 
Out  of  the  way,  but  should  act  upon  the  hy- 
pothesis that  he  may  not  or  will  iiot,  and 
should  use  a  proper  degree  of  care  to  avoid 
injuring  him.  St.  Louis,  etc.,  E.  Co.  V. 
Raines   (Ark.),  17-1. 

As  to  a  child  of  tender  years,  no  presump- 
tion arises  that  it  will  appreciate  danger  and 
will  act  with  the  discretion  of  an  adult  in 
getting  out  of  the  way  of  a  train,  and  per- 
sons in  charge  of  a  train  are  not  authorized 
to  act  on  such  a  presumption.  Southern  E. 
Co.  V.  Chatman   (Ga.),  4-675. 

Failure  to  give  signal  at  crossing  as 
negligence  as  to  trespasser.  —  The  stat- 
ute which  requires  railroad  trains  to  give 
signals  by  bell  and  whistle  on  approaching 
road  crossings,  is  intended  for  the  protection 
of  persons  using  such  crossings.  While 
failure  to  give  the  statutory  signals  may,  in 
some  cases,  be  evidence  of  negligence  as  to 
persons  who  are  on  or  near  the  railroad  track 
but  not  using  a  crossing,  it  does  not  consti- 
tute negligence  per  se  as  to  persons  so  situ- 
ated; and,  therefore,  in  an  action  for  per- 
sonal injuries,  brought  by  a  person  injured 
between  crossings,  it  is  error  for  the  trial 
court  to  instruct  the  jury  that  the  failure 
by  the  defendant  to  give  the  statutory  signals 
constituted  negligence,  for  which  the  plain- 
tiff is  entitled  to  recover  if  he  was  hurt  as 
the  proximate  result  of  such  omission.  Mis- 
souri, etc.,  R.  Co.  V.  Saunders  (Tex.),  16- 
1107. 

(2)    Contributory  negligence. 

Voluntary  use   of  railway  bridge.   — 

A  person  who  voluntarily  uses,  for  purposes 
of  foot  passage,  a  railroad  bridge  of  such 
length  that  he  cannot  escape  from  a  passing 
train,  is  guilty  of  contributory  negligence  in 
placing  -himself  in  danger,  though  the  general 
use  of  the  bridge  for  that  purpose  by  persons 
walking  along  the  track  may  imply  a  license. 
Texas  Midland  R.  Co.  v.  Byrd  (Tex.),  20- 
137. 

( 3 )    Actions. 

Admissibility  of  evidence  as  to  dis- 
tance   within    which    train    could    be 
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stopped.  —  In  an  action  to  recover  for  the 
death  of  an  infant  from  injuries  inflicted  by 
a  railroad  train,  evidence  as  to  the  distance 
within  which  the  train  could  be  stopped  is 
admissible.  Davis  v.  Seaboard  Air  Line  Ey. 
(N.  Car.),  1-214. 

Admissibility  of  ordinance  regnlat- 
ing  speed  of  trains.  —  In  an  action  against 
a  railroad  company  to  recover  damage  for 
personal  injuries  sustained  by  a  trespasser 
on  its  track,  the  plaintiff  cannot  introduce  in 
evidence  a  municipal  ordinance  regulating 
the  speed  of  trains,  as  the  ordinance  affords 
no  protection  to  the  trespassers.  Clemans  v. 
Chicago,  etc.,  E.  Co.   (la.),  5-1006. 

Probative  valne  of  esperiment.  —  The 
fact  that  persons  who  were  making  experi- 
ments saw  a  child  sitting  upon  a  railroad 
track,  where  they  expected  to  see  it,  is  in- 
sufficient to  establish  the  fact  that  at  an- 
other time  an  engineer  on  a  fast  moving 
train  who,  thougih  he  looked  down  the  track, 
did  not  have  any  child  in  mind,  and  owed  no 
duty  to  see,  actually  saw  and  discerned  the 
character  of  another  two-year-old  child  who 
was  lying  prone  upon  the  track  alongside  of 
the  rail.  Palmer  v.  Oregon  Short  Line  E. 
Co.   (Utah),  16-229. 

Sufficiency  of  evidence  of  negIi£Eence 
after  discovery  of  trespasser,  —  Evidence 
reviewed  in  an  action  against  a  railroad  com- 
pany to  recover  damages  for  personal  injuries 
sustained  by  a  trespasser  on  its  tracks,  and 
held  to  show  that  the  trial  court  erred  in  not 
submitting  to  the  jury  the  question  whether 
the  defendant  was  guilty  of  negligence  after 
it  discovered  the  plaintiff's  peril.  Clemans 
V.  Chicago,  etc.,  B.  Co.  (la.),  5-1006. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  negligent  killing  of 
the  plaintiff's  intestate,  where  the  evidence 
shows  that  the  deceased  caught  his  foot  in  a 
stockguard  in  attempting  to  cross  the  defend- 
ant's track,  and  fell  to  the  track,  and  was 
run  over  by  a  passing  train,  and  there  is  also 
evidence  strongly  tending  to  show  that  the 
engineer  of  the  train  discovered  the  perilous 
situation  of  the  plaintiff's  intestate  on  the 
track  at  a  distance  of  from  two  hundred  and 
two  to  two  hundred  and  sixty  yards,  but 
failed  to  stop  the  train  before  striking  him, 
although,  according  to  the  testimony  of  an 
experienced  engineer,  it  could  have  been 
stopped  within  a  distance  of  sixty  yards,  by 
the  exercise  of  ordinary  care,  it  cannot  be 
said  that  a  verdict  in  favor  of  the  plaintiff 
is  contrary  to  the  evidence.  St.  Louis,  etc., 
E.  Co.  V.  Eaincs   (Ark.),  17-1. 

In  an  action  to  recover  for  the  death  of  a 
child  who,  while  trespassing  upon  a  rail- 
road track  in  the  open  country,  was  killed  by 
a  train,  evidence  examined  and  held  that  the 
engineer  could  not,  after  discovering  the  pres- 
ence of  the  child  on  the  track,  have'  stopped 
the  train  in  time  to  avoid  injuring  the  child, 
and  that  the  engineer  was  not  reckless  or 
wilfully  careless  in  not  discovering  the  child 
in  time  to  stop  the  train.  Palmer  r.  Oregon 
Short  Line  R.  Co.   (Utah),  16-229. 

Dnty  of  rail\ray  to  trespasser  as 
question  for  court.  —  Where  a  person  is 


on  a  railroad  track  under  circumstances 
which  would,  as  a  matter  of  law,  make  him  a 
trespasser  if  he  were  on  real  estate  other 
than  a  railroad  track,  the  duty  which  the 
railroad  company  owes  to  such  trespasser  is 
for  the  court  to  determine.  Palmer  v.  Oregon 
Short  Line  R.  Co.   (Utah),  16-229. 

Where  the  facts  with  regard  to  the  use  of 
a  railroad  track  by  trespassers  and  the  sur- 
rounding conditions  are  not  in  dispute,  and 
it  appears  therefrom  that  once  or  twice  a 
week  a  few  persons  walked  on  the  track  in  a 
sparsely  settled  country  district,  the  ques- 
tion whether  the  engineer  of  a  railroad  train 
was  required  to  keep  a  lookout  at  the  time 
when  and  the  place  where  a  trespasser  was 
injured,  is  one  of  law.  Palmer  v.  Oregon 
Short  Line  E.  Co.   (Utah),  16-229. 

Determination  of  care  required  as  to 
children.  —  In  determining  what  ordinary 
care  on  the  part  of  a  railroad  requires  in 
reference  to  trespassing  children,  the  fact  of 
their  apparent  size,  age,  and  inability  to  pro- 
tect themselves,  is  proper  for  consideration 
by  the  jury.  Southern  E.  Co.  v.  Chatman 
(Ga.),  4-675. 

e.  Persons  rightfully  on  right  of  way. 
(1)   Licensees  in  general. 

Duty  as  to  making  flying  siritch.  — 

While  it  is  the  duty  of  a  railroad  company, 
in  making  a  flying  switch,  to  use  reasonable 
care  to  avoid  injuring  the  licensees  upon  its 
tracks,  it  is  not  its  duty  to  have  a  special 
lookout  established  for  that  purpose;  and 
where  a  conductor  is  stationed  upon  one  of 
the  cars  being  switched,  it  is  not  his  duty  to 
disregard  the  signal  of  the  engineer,  which 
requires  him  to  apply  the  brakes,  in  order  to 
keep  a  constant  supervision  over  the  track 
to  see  that  a  licensee  who  has  avoided  the 
engine  does  not  fail  to  turn  his  head  to  see 
that  the  track  is  clear  before  he  returns  to 
it.  Chesapeake,  etc.,  E.  Co.  ».  Farrow  (Va.), 
10-12. 

It  cannot  be  said  that  it  is  negligence  per 
se  for  a  railroad  company  to  make  a  "  run- 
ning," "flying,"  or  "gravity"  switch  in  its 
yards  in  a  city,  at  a  point  where  its  tracks 
neither  occupy  nor  cross  the  street.  Chesa- 
peake, etc.,  R.  Co.  V.  Farrow  (Va.),  10-12. 

Duty  of  licensee.  —  A  licensee  on  the 
track  of  a  railroad  company  in  its  yard  is 
charged  with  the  duty  to  care  for  his  own 
safety,  and  is  charged  with  a  knowledge  that 
the  track  is  frequently  used  for  the  shifting 
of  cars,  and  that  the  method  of  shifting  cars 
by  means  of  a  flying  switch  has  been  in  con- 
stant and  daily  use  by  the  railroad  company 
for  many  years.  Chesapeake,  etc.,  E.  Co.  v. 
Farrow   (Va.),   10-12. 

Application  of  last  clear  chance  doc- 
trine. —  In  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  a  licensee 
caused  by  a  flying  switch  made  by  the  de- 
fendant, where  it  appears  that  the  defendant 
stepped  off  the  track  in  order  to  avoid  the 
approaching  engine,  and  that  as  soon  as  the 
engine  passed  he  stepped  back  upon  the  track 
and  was  run  over  by  a  detached  car  follow- 
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ing  the  engine,  but  there  is  no  evidence  that 
the  defendant  knew  or  could  have  known  of 
his  position  of  danger  in  time  to  avert  the 
accident,  the  doctrine  of  the  last  clear  chance 
has  no  application.  Chesapeake,  etc.,  R.  Co. 
i\  Farrow    (Va.),  10-12. 

Snffloienoy  of  evldeiioe  of  negligence. 
— In  an  action  against  a  railroad  company 
to  recover  for  the  death  of  a  licensee  caused 
by  a  flying  switch  made  by  the  defendant, 
where  the  uncontradicted  evidence  shows  that 
the  accident  occurred  in  the  defendant's  yards 
at  a  point  where  the  tracks  neither  crossed 
nor  occupied  the  street,  that  a  flying  switch 
was  the  usual  and  customary  mode  of  trans- 
ferring cars  and  was  under  all  the  circum- 
stances the  safest  and  most  expeditious  mode, 
that  such  mode  of  switching  the  cars  had 
been  in  daily  use  ever  since  the  construction 
of  the  railroad,  that  upon  the  front  of  the 
box  car  next  to  the  engine  the  conductor  of 
the  train  was  stationed,  and  that  upon  an 
alarm  signal  being  given  by  the  engineer,  the 
conductor  went  to  the  rear  of  that  car  to  ap- 
ply the  brakes  for  the  purpose  of  making  the 
switch,  as  it  was  his  duty  to  do,  the  defend- 
ant's demurrer  to  the  evidence  should  be  sus- 
tained. Chesapeake,  etc.,  R.  Co.  v.  Farrow 
(Va.),  10-12. 

(2)   Persons  mailing  letters  on  train. 

Implied  invitation  of  railroad.  —  One 

passing  along  a  recognized  way  leading  from 
a  public  street  over  the  station  grounds  of 
a  railroad  company  to  its  station  platform 
for  the  purpose  of  mailing  a,  letter  on  one 
of  defendant's  trains,  is  there  by  implied  in- 
vitation of  defendant.  Atchison,  etc.,  R.  Co. 
V.  Jandera   (Okla.),  20-316. 

Duty  of  railroad  company  to  provide 
safe  ivay  to  trains.  —  It  is  the  duty  of  a 
railroad  company  which  carries  mail  under 
contract  with  the  United  States,  and  by 
whose  regulation  postal  clerks  on  mail  trains 
are  required  to  receive  mail  matter  on  the 
mail  car  while  stopping  at  stations  along  its 
route,  to  use  reasonable  care  to  keep  in  a 
reasonably  safe  condition  a  recognized  way 
over  its  grounds  to  its  station  platform,  and 
a  failure  so  to  do,  resulting  in  personal  in- 
jury to  one  passing  along  said  way  for  the 
purpose  of  mailing  a  letter  on  one  of  de- 
fendant's mail  trains  upon  its  arrival,  is  ac- 
tionable negligence.  Atchison,  etc.,  R.  Co.  v. 
Jandera   (Okla.),  20-316. 

(3)   Shippers  and  consignees. 

Duty  to  keep  premises  safe  for  use.— 

A  shipper  of  stock  who  is  on  the  railroad's 
premises  engaged  in  loading  the  stock  into 
a  car  furnished  him  for  that  purpose,  or  in 
performing  necessary  duties  relative  to  the 
final  preparation  of  the  car  for  shipment,  is 
not  on  the  premises  as  trespasser  or  licensee, 
but  by  invitation  as  a  customer,  and  the  car- 
rier is  required  to  exercise  ordinary  care  to 
make  its  premises  safe  for  his  use.  Southern 
Ry.  V.  Goddard  (Ky.),  12-116. 

Unguarded  ditch.  —  A  railroad  company, 
in  maintaining  on  its  premises  a  ditch  near 


which  a  shipper,  having  no  knowledge  of  the 
presence  of  the  ditch,  has  occasion  to  go 
in  loading  his  stock  on  a  car  at  night,  is 
liable  in  damages  to  such  shipper  who  by 
reason  of  the  darkness  falls  into  the  ditch 
and  is  injured,  if  the  carrier  is  guilty  of  neg- 
ligence in  failing  to  guard  the  ditch  with  a 
barrier  or  provide  signal  lights  to  prevent 
persons  from  falling  therein,  or  to  warn  the 
shipper  of  the  danger  so  that  he  might  have 
avoided  it.  Southern  Ry.  v.  Goddard  (Ky.), 
12-116. 

Car  as  temporary  freight  house.  — 
^A'here  a  railroad  company,  instead  of  un- 
loading a  car  and  delivering  the  goods  at  its 
freight  house,  chooses  to  make  delivery  from 
the  car  itself,  it  makes  the  ear  its  temporary 
freight  house,  and  is  bound  to  exercise  ordi- 
nary care  to  keep  the  car  in  a  safe  condition 
for  the  use  of  the  consignee  and  of  those  per- 
sons who  shall  properly  come  to  do  the  work 
of  unloading,  notwithstanding  the  fact  that 
the  car  is  owned  by  another  railroad  com- 
pany. Ladd  V.  New  York,  etc.,  R.  Co. 
(Mass.),  9-988. 

When  a  person  enters  upon  the  car  of  a 
railroad  company  to  deliver  property  for 
transportation  according  to  custom,  and  with 
the  company's  knowledge,  or  at  the  request 
of  the  company,  the  latter  will  be  liable  for 
an  injury  received  by  such  person  through  the 
company's  negligence  and  without  contribu- 
tory negligence  on  his  part.  State,  Use  of 
Mummaugh  v.  Western  Maryland  R.  Co. 
(Md.),  1-598. 

Inspection  of  loaded  cars.  —  It  is  not 
the  duty  of  a  railroad  company  which  re- 
ceives a  loaded  car  from  another  railroad 
company  to  inspect  the  manner  of  loading,  to 
the  extent  of  ascertaining  whether  the  freight 
is  so  arranged  as  to  be  safe  to  persons  who 
may  be  called  on  to  remove  it  from  the  car; 
and,  consequently,  such  a  company  is  not 
liable  in  damages  to  a  person  who  is  injured 
while  unloading  a  car,  because  of  the  im- 
proper manner  in  which  it  was  loaded.  Gulf, 
etc.,  R.  Co.  V.  Wittnebert  (Tex.),  16-1153. 

Care  required  of  shipper.  —  A  shipper 
of  live  stock,  who,  after  the  stock  have  been 
placed  in  the  car  by  means  of  a  chute  pro- 
vided for  that  purpose,  goes  around  the  car 
foi  the  purpose  of  seeing  that  a  door  is  se- 
curely fastened,  or  for  performance  of  other 
necessary  duties  connected  with  the  shipment, 
has  the  right  to  assume  that  the  premises  are 
safe  for  his  use,  and  though  it  is  incumbent 
on  him  to  use  ordinary  care  for  his  own 
safety,  he  is  not  required  to  anticipate  dan- 
ger. Southern  Ry.  ■».  Goddard  (Ky.),  12- 
116. 

The  fact  that  a  carrier  has  erected  a  chute 
for  the  purpose  of  loading  stock  on  cars  does 
not  make  it  negligence  per  se  for  a  shipper 
engaged  in  preparing  a  car  of  stock  for  ship- 
ment to  approach  the  car  for  other  purposes 
than  the  loading  of  the  stock  by  leading  them 
through  the  chute  to  the  car.  Southern  Ry 
V.  Goddard  (Ky.),  12-116. 

Duty  of  consignee.  —  A  consignee  owes 
no  duty  to  a  carrier  of  goods  to  warn  his  ser- 
vants whom  he  directs  to  unload  a  car,  of  the 
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danger  to  be  apprehended  if  the  carrier  shall 
fail  to  remedy  the  defective  condition  of  the 
car  to  which  the  consignee  has  called  the  at- 
tention of  the  carrier's  servant.  Ladd  v.  New 
York,  etc.,  R.  Co.  (Mass.),  9-988. 

Measure  of  damages.  —  In  an  action  by 
a  stock  shipper  for  damages,  for  personal  in- 
juries received  by  failing  into  a  ditch  on  the 
premises  of  the  railroad  company  while  pre- 
paring a  car  for  shipment,  it  is  held,  under 
the  facts,  that  the  recovery  must  be  confined 
to  compensatory  damages,  that  is,  such  a 
sum  as  will  fairly  and  reasonably  compensate 
the  pla'ntifF  for  his  mental  and  physical  suf- 
fering, the  necessary  and  reasonable  expense 
incurred  for  medical  treatment,  and  for  the 
permanent  impairment  of  his  aljility  to  earn 
money  that  may  have  been  caused  by  or  re- 
sulted from  the  negligence  complained  of,  not 
to  exceed  the  amount  claimed  in  the  peti- 
tion. Southern  Ry.  v.  Goddard  (Ky. ),  12- 
116. 

Sufficiency  of  evidence.  —  Evidence  re- 
viewed, in  an  action  against  a  carrier  of 
goods  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiff  while  un- 
loading a  defective  car  which  the  defendant 
had  made  its  temporary  freight  house,  and 
held  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  was  guilty  of  negligence, 
either  in  failing  to  discover  the  defect  or  in 
failing  to  remedy  it  when  notified  thereof, 
and  sufficient  to  justify  the  jury  in  finding 
that  the  defendant's  negligence  continued  up 
to  the  time  of  the  injury,  and  that  the  de- 
fendant was  itself  the  last  wrongdoer,  both 
in  point  of  time  and  in  the  chain  of  causa- 
tion. Ladd  V.  New  York,  etc.,  R.  Co. 
(Mass.),  9-988. 

Question  for  jury.  —  In  an  action  for 
damages  against  a  carrier  by  a,  shipper  of 
stock,  who  while  preparing  a  car  for  ship- 
ment sustained  injuries  by  falling  into  a 
ditch  on  the  defendant's  premises,  the  issues 
of  negligence  and  contributory  negligence  are 
held,  under  the  evidence,  to  be  for  the  jury. 
Southern  Ey.  v.  Goddard   (Ky.),  12-116. 

f.  Children  on  turntables. 

Duty  of  railroad  company  in  gen- 
eral. —  A  railroad  company  is  not  liable  for 
an  injury  sustained  by  a  young  child  while 
playing  with  his  companions  on  a  turntable 
maintained  by  a  railroad  on  its  own  prem- 
ises for  its  own  necessary  purposes  in  the 
regular  conduct  of  its  business,  though  the 
turntable  is  unfenced,  unguarded,  and  un- 
fastened, and  though  other  children  have  been 
injured  previously  while  playing  on  the  turn- 
table. Walker  v.  Potomac,  etc.,  R.  Co.  (Va.), 
8-862. 

The  doctrine  of  the  so-called  turntable  cases 
which  hold  a  railroad  company  maintaining  a 
turntable  liable  for  injuries  received  by  chil- 
dren who,  uninvited,  come  on  the  premises 
and  are  injured  while  playing  with  it,  is  a 
sweeping  innovation  on  the  settled  common- 
law  rule  that  a  landowner  is  not  liable  for 
the  condition  of  his  premises  to  one  who  en- 
ters   them   without   permission,    and    is   not 


sound  in  principle.  Thompson  v.  Baltimore, 
etc.,  R.  Co.   (Pa.),  11-894. 

A  railroad  company  is  not  liable  to  an  in- 
fant who  comes  upon  its  premises  without 
invitation  and  who  is  injured  there  while 
playing,  without  its  knowledge,  with  a  turn- 
table. The  doctrine  of  the  turntable  cases 
is  disapproved.  Wheeling,  etc.,  R.  Co.  v. 
Harvey   (Ohio),  11-981. 

Duty  to  keep  turntable  fastened.  — 
It  is  not  enough  for  a  railroad  company  to 
provide  a  sufficient  fastening  for  its  turn- 
table, but  it  must  also  use  reasonable  care  to 
keep  it  fastened.  Berg  v.  Minneapolis,  etc., 
R.  Co.   (Minn.),  5-375. 

Necessity  of  actual  knowledge  of  use 
by  children  to  liability.  —  In  order  to 
hold  a  railroad  company  liable  for  injury  in- 
flicted by  its  turntable  upon  a  child  it  is  not 
necessary  to  show  that  at  the  time  of  the 
injury  it  had  actual  knowledge  that  children 
had  been  using  the  turntable.  Berg  v.  Min- 
neapolis, etc.,  R.  Co.    (Minn.),  5-375. 

Application  of  doctrine  to  track  in 
open  country.  —  The  doctrine  of  the  turn- 
table cases  is  inapplicable  to  a  railroad  track 
in  the  open  country.  Palmer  v.  Oregon  Short 
Line  R.  Co.  (Utah),  16-229. 

Suf&ciency  of  evidence.  —  Evidence  to 
the  effect  that  notwithstanding  the  fact  that 
a  railroad  company  had  knowledge  that  a 
turntable  which  it  maintained  on  its  land 
was  a  habitual  resort  for  children,  being  ac- 
cessible from  a  nearby  highway  through  a 
gap  in  the  fence,  it  did  not  lock  such  turn- 
table, and  took  no  steps  to  prevent  the  chil- 
dren's presence  or  to  prevent  them  from  play- 
ing thereon,  is  sufficient  to  support  a  verdict 
against  such  railroad  company  for  personal 
injuries  sustained  by  a  child  while  playing 
on  such  turntable.  Cooke  v.  Midland  Great 
Western  Ry.   (Eng.),  15-557. 

Negligence  and  contributory  negli- 
gence as  questions  for  jury.  —  Evidence 
reviewed  in  an  action  to  recover  damages  for 
personal  injuries  sustained  by  an  infant  while 
playing  on  the  turntable,  and  held  to  justify 
the  trial  court  in  leaving  the  questions  of 
negligence  and  contributory  negligence  to  the 
jury.  Berg  v.  Minneapolis,  etc.,  E.  Co. 
(Minn.),  5-375. 

g.  Articles   thrown  from  train. 

Liability  for   injuries   in   general.  ^ 

In  order  to  establish  liability  against  a  rail- 
road company  for  injury  to  a  bystander 
caused  by  a  lump  of  ice  thrown  from  a  pass- 
ing train,  it  is  not  necessary  to  show  that 
the  ice  was  placed  on  the  train  with  the 
knowledge  of  the  company  or  that  it  was 
thrown  from  the  train  with  its  knowledge  or 
direction;  but  the  case  is  sufficiently  made 
out  if  it  appears  by  reasonable  Inference  that 
the  servant  throwing  off  the  ice  was  acting 
within  the  scope  of  his  authority.  Willis  v. 
Maysville,  etc.,  R.  Co.   (Ky.),  13-74. 

Contributory  negligence.  —  A  person 
injured  by  an  object  thrown  from  a  passing 
train  is  not  guilty  of  contributory  negligence 
in  standing  on  a  public  street  a  few  feet  away 
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from  the  train  and  at  a  point  where  there  ia 
no  danger  of  being  struck  by  the  train.  Wil- 
lis v.  Maysville,  etc.,  R.  Co.   (Ky.),  13-74. 

Question  for  jury.  —  Where,  in  an  ac- 
tion against  a  railroad  company  for  damages 
for  personal  injuries,  it  appears  that  a  brake- 
man  on  the  defendant's  freight  train  whose 
duty  required  him  to  look  over  the  train  and 
see  that  it  was  in  order,  and  to  provide  the 
train  crew  with  ice  water,  found  abandoned 
ice  in  the  refrigerator  car  and  took  the  same 
to  the  caboose,  and  after  supplying  the  water 
keg  placed  a  remaining  lump  of  ice  on  the 
caboose  platform,  from  which  he  pushed  it 
olT  and  injured  the  plaintiff,  who  was  stand- 
ing near  the  track,  the  question  whether  such 
brakeman  was  acting  within  the  scope  of  his 
employment  is  one  for  the  jury,  although  it 
appears  that  he  pushed  the  ice  from  the  plat- 
form with  the  intention  of  giving  it  to  a 
friend.  Willis  v.  Maysville,  etc.,  R.  Co. 
(Ky.),  13-74. 

h.  Fires. 

Iiiability  for  injuries  to  person  pro- 
tecting property  from  fire  started  on 
light  of  way.  —  Every  one  is  bound  to  an- 
ticipate the  results  naturally  following  from 
his  acts,  and  where  a  railroad  company  neg- 
ligently sets  a  fire  on  its  right  of  way  it  is 
bound  to  anticipate  that  the  owner  of  ad- 
jacent premises  to  which  the  fire  spreads  will 
attempt  to  extinguish  it,  and  if,  in  doing  so 
and  while  exercising  ordinary  care,  the  owner 
is  burned  by  the  igniting  of  her  garments, 
the  railroad  company  will  be  held  to  have 
anticipated  such  result  and  to  be  liable  there- 
for. Illinois  Cent.  R.  Co.  v.  Siler  (111.),  11- 
368. 

Pleading  in  action  for  death.  —  In  an 
action  against  a  railroad  company  for  the 
burning  to  death  of  the  plaintiff's  intestate 
by  fire  negligently  started  by  the  defendant, 
where  counts  of  the  declaration  allege  that 
the  defendant  negligently  suffered  large  quan- 
tities of  combustible  material  to  accumulate 
on  its  right  of  way,  and  that  fire  from  one  of 
the  defendant's  engines  ignited  said  material 
and  thence  spread  to  the  decedent's  premises 
and  burned  the  decedent,  such  reference  to 
the  accumulation  of  dangerous  combustible 
material  on  the  right  of  way  does  not  make 
the  counts  statutory  and  therefore  bad  under 
the  statute  regulating  the  liability  of  rail- 
roads for  such  negligence  but  applicable  only 
to  stock  and  not  to  persons.  Illinois  Cent. 
R.  Co.  V.  Siler  (111.),  11-368. 

In  an  action  against  a  railroad  company 
for  the  burning  to  death  of  the  plaintiff's 
intestate  by  fire  negligently  started  by  the 
defendant,  counts  in  the  declaration  alleging 
substantially  that  the  fire  was  communicated 
to  the  decedent's  premises  by  the  negligeYice 
of  the  railroad  company,  and  that  while  the 
decedent  with  all  due  care  for  her  safety  was 
trying  to  extinguish  the  fire,  her  clothing 
was  ignited,  and  her  burning  and  death  re- 
sulted, are  not  demurrable  as  showing  spe- 
cifically that  the  death  of  the  decedent  was 
pot  the   proximate  result   of   the   negligence 


charged;  for  one  who  has  negligently  set  fire 
to  another's  premises  can  be  held  liable  for 
the  burning  of  the  owner  while  engaged  in 
trying,  with  reasonable  prudence  and  care,  to 
extinguish  such  fire.  Illinois  Central  R.  Co, 
■V.  Siler  (111.),  11-368. 

Finality  of  judgment  of  appellate 
court  as  to  facts.  —  Where,  in  an  action 
against  a  railroad  company  for  the  burning 
tn  death  of  the  plaintiff's  intestate  by  fire 
started  by  the  defendant,  there  was  evidence 
tending  to  show  that  the  defendant  allowed 
dry  grass  and  weeds  to  accumulate  on  its 
right  of  way;  that  the  fire  started  in  such 
grass  and  weeds  and  spread  to  the  deceased's 
premises  immediately  after  the  passing  of  a 
train  of  the  defendant;  that  the  deceased 
commenced  to  rake  the  grass  and  leaves  on 
her  lot  and  near  her  house,  and  while  doing 
so  her  clothes  caught  fire;  that  the  fire  was 
started  by  the  negligence  of  the  defendant, 
and  that  the  deceased  exercised  ordinary  care, 
the  judgment  of  the  appellate  court  affirming 
a  judgment  for  the  plaintiff  is  final  as  to  the 
facts.  Illinois  Central  R.  Co.  v.  Siler  (111.), 
11-368. 

i.  Ejecting  trespasser  from  train. 

Duty  to  trespasser  boarding  moving 
train.  —  A  trespasser  detected  in  the  act  of 
attempting  to  climb  upon  a  moving  train 
may  be  ordered  off,  or  his  attempt  resisted 
with  reasonable  force  while  the  train  ia  still 
in  motion,  as  his  gaining  a  foothold  upon  the 
train  does  not  impose  a  duty  upon  the  rail- 
road company  to  permit  him  to  ascend  or  to 
stop  the  train.  Powell  v.  Erie  R.  Co.  (N. 
J.),  1-774. 

Where  a  trespasser  while  attempting  to 
board  a  moving  train  is  opposed  by  a  threat 
of  excessive  force  by  an  employee,  the  force 
not  being  in  fact  exerted,  and  the  trespasser 
releases  his  hold  upon  the  ear  and  falls  to 
the  ground,  he  has  no  action,  it  not  appear- 
ing that  in  attempting  to  avoid  physical  in- 
jury he  accidentally  lost  his  hold,  or  that  he 
was  so  overcome  with  fear  as  to  lose  his 
presence  of  mind.  Powell  v.  Erie  R.  Co  (N 
J.),  1-774. 

BemoTal  of  trespasser  from  train 
by  force.  —  In  removing  trespassers  from  a, 
railroad  train,  the  employees  of  the  Company 
may  use  such  force  as  is  reasonably  necessary 
to  accomplish  the  end  in  view.  Clark  v. 
Great  Northern  R.   Co.    (Wash.),  2-760. 

Iiiability  of  railroad  for  wanton  or 
malicious  act  of  brakeman.  —  It  is  prima 
facie  within  the  implied  authority  of  a  brake- 
man  on  a  train  to  eject  trespassers,  and  if  in 
so  doing  he  acts  wantonly  or  maliciously  the 
railroad  company  is  liable.  Dixon  v.  North- 
ern Pac.  R.  Co.   (Wash.),  2-620. 

Admissibility  of  contemporaneous 
statement  of  ejected  trespasser.  —  Where 
one  who  is  ejected  from  a  railroad  train  as  a 
trespasser  is  found  soon  thereafter  near  the 
track  crying  and  suffering  intense  pain,  his 
statement  made  at  such  time  to  the  effect 
that  the  brakeman  kicked  him  off  the  train 
IS  admissible  under  the  doctrine  of  res  gest(B 
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Dixon  V.  Northern  Pac.  R.  Co.  (Wash.),  2- 
620. 

Instruction  as  to  proximate  cause.  — 

A  railroad  company  is  not  chargeable  with 
the  consequences  of  a  conductor's  act  in  com- 
pelling a  trespasser  to  get  off  its  train  while 
iu  motion,  except  in  so  far  as  the  conductor 
had  knowledge  of  an  injury  likely  to  result; 
and  an  instruction  which  charges  the  com- 
pany with  responsibility  for  knowledge  which 
the  conductor  in  the  exercise  of  ordinary  care 
could  have  had  is  erroneous.  Doggett  v.  Chi- 
cago, etc.,  R.  Co.  (Iowa),  13-588. 

j.  Trespasser  jumping  from  train. 

Jumping  from  moving  train  as  con- 
tributory negligence.  —  A  person  injured 
while  jumping  on  or  off  a  train  in  motion  is 
guilty  of  contributory  negligence.  Powell  v. 
Erie  R.  Co.  (N.  J.),  1-774. 

In  an  action  against  a  railroad  company  to 
recover  damages  for  the  negligent  killing  of 
an  infant  fourteen  years  and  eleven  months 
of  age,  where  it  is  shown  that  the  deceased 
was  an  intelligent  boy,  who  had  resided  for 
two  years  near  the  railroad,  and  that  his 
death  was  caused  by  voluntarily  jumping 
from  a  railroad  car  while  the  train  was  in 
rapid  motion,  and  there  is  no  evidence  what- 
ever that  he  was  not  possessed  of  such  dis- 
cretion as  is  usual  with  children  of  his  age, 
the  defendant  is  entitled  to  a  nonsuit  on  the 
ground  of  contributory  negligence.  Baker  v. 
Seaboard  Air  Line  R.  Co.   (N.  Car.),  17-351. 

k.  Companies  liable. 

Liability  of  oxrner  for  acts  of  com- 
pany to  Dirhich  it  has  turned  over  road 
witbont  antbority.  —  A  corporation  own- 
ing a  railroad  by  virtue  of  the  power  con- 
ferred by  its  charter  is  liable  for  personal  in- 
juries ^negligently  inflicted  by  another  cor- 
poration to  which,  without  statutory  au- 
thority, it  has  turned  the  railroad  over  to 
operate.  Smalley  v.  Atlanta,  etc.,  R.  Co.  (S. 
Car.),  6-868. 

Liability  of  connecting  railroads.  — 
The  only  duty  resting  upon  a  company  which 
owns  a  track  connecting  the  line  of  a  trans- 
porting railroad  company  with  the  premises 
of  a  shipper  is  to  provide  a  reasonably  safe 
roadbed  and  track  over  which  the  engines, 
trains,  and  employees  of  the  transporting 
railroad  company  can  be  carried  into  and  out 
of  the  premises  of  the  shipper.  Williams  v. 
Monongahela  Connecting  R.  Co.  (Pa.),  16- 
271. 

9.  Offenses  by  Railroad  Companies. 

Jurisdiction  of  prosecution  for  ob- 
structing highway.  —  The  obstruction  of 
a  highway  by  railroad  cars,  being  a  statutory 
misdemeanor  (Rev.  Laws  Mass.,  c.  214,  §  1), 
is  within  the  jurisdiction  of  the  District 
Court  which  includes  all  misdemeanors  com- 
mitted within  the  district,  except  criminal 
libels  and  conspiracies.  Commonwealth  v. 
New  York  Central,  etc.,  R,  Co.  (Mass.),  19- 
529. 


Act  of  third  person  as  defense  to 
prosecution  for  obstructing  highway.— 

On  a  complaint  against  a  railroad  company 
to  recover  a  penalty  for  the  obstruction  of  a 
public  street  by  one  of  the  company's  trains, 
under  the  Massachusetts  statute,  which  pro- 
vides that  no  railroad  corporation  shall  In 
any  case  obstruct,  use,  or  occupy  a  highway, 
town  way,  or  street,  with  cars  or  engines,  for 
more  than  five  minutes  at  one  time,  it  is  no 
defense  that  the  obstruction  was  caused  by 
the  malicious  act  of  strangers,  who  opened 
the  valves  to  the  air  brakes  of  the  train  with- 
out the  knowledge  of  the  defendant,  thereby 
making  it  impossible  to  move  the  train  with- 
in the  statutory  period.  As  the  statute  does 
not  make  wrongful  intent  or  guilty  knowledge 
on  the  part  of  the  railroad  company  an  es- 
sential element  of  the  offense,  the  absence  of 
such  intent  or  knowledge  affords  no  justifica- 
tion. Commonwealth  v.  New  York  Central, 
etc.,  R.  Co.  (Mass.),  16-587. 
•  Cumulative  penalties  for  excessive 
speed  of  trains.  —  A  statute  prohibiting 
the  running  of  trains  or  locomotives  faster 
than  six  miles  per  hour  in  cities  and  villages 
which  provides  that  "  for  each  and  every  vio- 
lation" thereof  the  railroad  company  shall 
forfeit  a  certain  amount,  authorizes  the  re- 
covery of  cumulative  penalties  when  the  stat- 
ute has  been  violated  several  times.  State 
V.  Wisconsin  Central  R.  Co.  (Wis.),  14- 
1061. 

Prosecutions  under  Canadian  Bail- 
way  Act.  —  Violators  of  the  Canadian  Rail- 
way Act  must  be  prosecuted  thereunder,  and 
not  under  a  statute  which  makes  it  an  offense 
for  any  person  to  disobey  wilfully,  without 
lawful  excuse,  any  statute  of  the  Parliament 
of  Canada  or  of  any  legislature  in  Canada, 
unless  some  penalty  or  other  mode  of  punish- 
ment is  expressly  provided  by  law.  Rex  v. 
Hays  (Ont.),  8-380. 
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Act   constituting  either   rape  or   incest,   see 

Incest,  1  b. 
Civil  liability  of  father  for  rape  of  daughter, 

see  Pabent  and  Child,  3  a. 

1.  Nature  and  Elements  of  Offense. 

a.  Nature  of  offense. 

Under  Nebraska  statute.  —  The  Ne- 
braska statute  concerning  rape  construed,  and 
held  to  describe  three  classes  of  crimes,  each  of 
which  is  totally  distinct  from  the  other  two. 
Edwards  v.  State   (Neb.),  5-312. 

b.  Persons  who  may  commit. 

Child  under  fourteen.  —  There  is  a  pre- 
sumption that  a  child  under  fourteen  is  not 
physically  capable  of  consummating  the  crime 
of  rape,  and  under  the  North  Dakota  statute 
a  person  of  that  age  cannot  be  convicted  of 
the  offense  "  unless  his  physical  ability  to 
accomplish  penetration  is  proved  as  an  inde-, 
pendent  fact,  and  beyond  a  reasonable  doubt." 
State  V.  Fisk  (N.  Dak.),  11-1061. 

Husband  on  wife.  —  A  husband  cannot 
be  guilty  of  an  assault  with  intent  to  rape 
his  wife  where  he  himself  is  the  one  who  at- 
tempts the  intercourse.  Frazier  v.  State 
(Tex.),  13-497. 

c.    Persons   upon    whom   may  be   committed. 

Commission  of  offense  rendering  ac- 
cused guilty  of  Incest.  —  A  person  who  in 
committing  the  crime  of  incest  is  also  guilty 
of  rape,  may  be  convicted  on  either  charge. 
State  V.  Eeunick  (la.),  4-568. 

d.  Want  of  consent. 

Persons  under  age  of  consent.  —  In  a 

prosecution  for  an  assault  upon  the  person 
of  a  girl  under  the  statutory  age  of  consent, 
with  intent  to  commit  rape,  it  is  not  neces- 
sary to  allege  or  prove  that  the  acts  were 
done  against  her  will.  Whether  she  con- 
sented or  resisted  is  immaterial.  Liebscher 
V.  State   (Neb.),  5-351. 

Persons  asleep.  —  If  a  man  have  carnal 
connection  with  a  woman  while  she  is  asleep 
he  is  guilty  of  rape.  State  v.  Welch  (Mo.), 
4-681. 

When  the  offense  of  rape  upon  a  sleeping 
woman  has  been  completed  by  penetration, 
no  submission  or  consent  of  the  woman  upon 
awakening  can  avail  as  a  defense.  State  v. 
Welch   (Mo.),  4-681. 

Amount  of  resistance  to  force  re- 
quired. —  In  a  prosecution  for  rape,  it  is 
necessary  to  prove  not  only  that  there  was 
an  entire  absence  of  mental  consent  or  assent 
on  the  part  of  the  prosecutrix,  but  also  that 
she  made  the  most  vehement  exercise  of  every 
physical  means  or  faculty  within  her  power 
to  resist  the  penetration  of  her  person,  and 
that  she  persisted  in  such  resistance  until 
the  offense  was  consummated,  unless  there 
is  proof  that  her  power  of  resistance  was 
overcome  by  unconsciousness,  threats,  or  ex- 
haustion.    Brown  v.  State   (Wis.),  7-258. 

In  9,  prosection  for  rape,  resistance  by  the 


female  is  of  necessity  an  issue  only  as  it  is 
involved  in  the  proof  of  her  want  of  consent, 
which  is  always  required.  To  show  such  un- 
willingness her  resistance  must  be  propor- 
tionate to  the  occasion  under  the  circum- 
stances and  at  the  time  of  the  act  complained 
of.  In  ordinary  cases,  there  must  be  resist- 
ance to  the  utmost,  or  at  least  to  the  extent 
of  the  -emale's  ability.  In  peculiar  cases,  a 
less  degree  may  be  sufficient.  In  exceptional 
cases,  rape  may  be  made  out  without  any 
proof  of  resistance.  State  v.  Cowing  (Minn.), 
9-566. 

2.   Pkosecution   and   Punishment. 
a.  Indictment  or  information. 

Allegation  of  time.  —  It  is  not  required 
that  the  exact  time  of  the  commission  of  an 
offense  shall  be  set  forth  in  the  indictment 
therefor,  except  where  time  is  a  material  in- 
gredient of  the  offense;  and  an  indictment 
charging  the  crime  of  rape  to  hav,  been  com- 
mitted on  —  day  of  January,  1903,  is  not 
subject  to  a  demurrer  because  the  day  of  the 
month  is  left  blank.  Cecil  v.  Territory 
(Okla.),  8-457. 

Allegation  of  age  of  accused.  —  Under 
a  statute  providing  that  it  shall  be  rape 
for  any  male  person  of  the  age  of  sixteen 
years  and  upwards  to  have  carnal  knowledge 
of  a  female  person  under  the  age  of  fourteen 
years,  with  or  without  her  consent,  the  in- 
dictment for  the  offense  must  allege  that  the 
accused  was  at  the  time  of  the  age  of  sixteen 
years  and  upwards,  as  the  offense  cannst  be 
committed  by  a  younger  person.  Schramm 
V.  People  (111.),  5-111. 

Allegation  of  age  of  person  against 
whom  committed.  —  An  information  for 
statutory  rape  which  charges  that  at  a  speci- 
fied time  and  place  the  defendant  "then 
and  there,  unlawfully  and  feloniously,  did 
carnally  know "  the  prosecutrix,  "  a  female 
child  under  the  age  of  eighteen  years,"  is  not 
open  to  the  objection  that  it  fails  to  allege 
that  the  female  child  was  under  the  age  of 
eighteen  years  at  the  time  the  defendant 
carnally  knew  her.  State  v.  Falsetta 
(Wash.),  10-177. 

Allegation  of  the  overt  act.  —  An  in- 
dictment for  rape  held  to  be  fatally  defective 
in  failing  to  aver  the  overt  act.  Hogan  u. 
State   (Fla.),  7-139. 

Necessity  of  allegation  that  prose- 
cutrix was  not  wife  of  accused.  —  An 
indictment  for  carnally  knowing  a  female 
under  the  age  of  sixteen  years,  which  al- 
leges that  the  defendant,  on  a  specified  day 
prior  to  the  finding  of  the  indictment,  and 
in  the  county  where  it  is  found,  "  did  unlaw- 
fully carnally  know  Esther  Miller,  who  was 
then  and  there  a  female  under  the  age  of  six- 
teen years,"  is  sufficient  under  the  Kentucky 
statute  defining  that  offense.  In  such  an  an- 
dietment  it  is  not  necessary  to  allege  that 
the  female  on  whom  the  offense  was  com- 
niitted  was  not  the  wife  of  the  defendant. 
Com.  V.  Landis   (Ky.),  16-901 

Omission  of  word  "  feloniously  "  as 
InvaljdfttiBg  i««,,i„fttloi».  «  Where  an 
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information  for  rape  charges  the  offense  with 
such  a  degree  of  certainty  as  to  inform  the 
accused  fully  of  the  charge  against  him  and 
as  to  enable  the  court  to  pronounce  a  judg- 
ment according  to  the  merits  of  the  case,  it 
is  not  rendered  fatally  defective  by  the  fact 
that  it  omits  the  word  "  feloniously."  Brown 
V.  State   (Wis.),  7-258. 

BecLuiring  election  o£  counts.—  Wliere, 
upon  the  trial  of  a  person  over  eighteen  years 
of  age  charged  with  rape  upon  the  person  of 
a  female  under  the  age  of  sixteen  years,  the 
indictment,  in  the  first  count,  charges  the  of- 
fense to  have  been  committed  with  the  con- 
sent of  the  female,  and,  in  the  second  count, 
forcibly  and  against  her  v.ill,  it  is  not  error . 
foi  the  court  to  overrule  a  motion  made  by 
the  defendant  at  the  conclusion  of  the  state's 
evidence  in  chief,  to  require  the  state  to  elect 
upon  which  count  of  the  indictment  it  will 
rely  for  a  conviction.  State  v.  Hensley 
(Ohio),  9-108. 

b.  Defenses. 

Subseoiiient  marriage  of  parties.  —  It 

is  no  defense  to  a  prosecution  for  I'ape  that 
the  defendant  has  married  the  prosecutrix 
since  the  commission  of  the  offense.  State  v. 
Falsetta   (Wash.),  10-177. 

Fact  that  offense  was  committed  in 
house  of  ill  fame.  —  Carnal  knowledge  and 
abuse  of  a  female  under  the  age  of  sixteen 
years  being  a  crime  and  punishable  under  sec- 
tion 1148  of  the  General  Statutes  of  Con- 
necticut, the  fact  that  the  act  occurs  in  a 
house  of  ill  fame  does  not  remove  or  reduce 
the  degree  of  its  criminality.  State  v.  Burns 
(Conn.),  16-465. 

There  is  no  conflict  between  section  1148 
of  the  General  Statutes  of  Connecticut  which 
makes  it  a  crime  carnally  to  know  and  abuse 
a  female  under  the  age  of  sixteen  years,  and 
section  1311  which  makes  it  a,  crime  to  re- 
ceive, employ,  harbor,  and  use  a  female  for 
purposes  of  prostitution.  To  support  a  con- 
viction under  section  1148  it  is  necessary  to 
prove  that  the  act  of  sexual  intercourse  ac- 
tually took  place  and  that  the  female  was  un- 
der the  age  of  sixteen  years,  which  proof  is 
not  necessary  to  support  a  conviction  under 
section  1311;  but  on  the  trial  of  an  indict- 
ment under  section  1148,  where  the  essential 
facts  are  proved,  it  is  no  defense  that  the 
proof  also  shows  the  accused  to  have  been 
guilty  of  the  crime  mentioned  in  section  1311. 
State  13.  Burns  (Conn.),  16-465. 

ij.  Witnesses. 
( 1 )   Competency. 

Frosecntrlz  alleged  to  have  been  of 
unsound  mind.  —  In  a  prosecution  for  rape 
on  a  female  who  was  at  the  time  of  unsound 
mind  and  incapable  of  giving  consent,  the  ac- 
cused may  object  that  the  witness  is  incom- 
petent to  testify,  and  the  court  will  examine 
into  and  pass  upon  the  grounds  of  the  objec- 
tion in  the  same  manner  and  to  the  same  ex- 
tent as  if  it  wpre  made  against  the  compe- 


tency of  any  other  witness.  State  v.  Sime? 
(Idaho),  9-1216. 

The  fact  that  the  state  accuses  the  defend- 
ant with  rape  in  having  had  carnal  knowledge 
of  a  female  who  was  at  the  time  of  unsound 
mind  and  incapable  of  giving  consent  does 
not  per  se  establish  the  incompetency  of  such 
female  to  testify  against  the  accused.  State 
r.  Simes  (Idaho),  9-1216. 

(2)   Necessity  and  sufficiency  of  corroboration 
of  prosecutrix. 

Necessity  of  corroboration  in  absence 
of  statute.  —  In  the  absence  of  an  express 
statutory  prohibition,  a  person  charged  with 
rape  may  be  convicted  upon  the  uncorrob- 
orated evidence  of  the  prosecutrix  alone,  pro- 
vided such  evidence  satisfies  the  court  and  the 
jury  of  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt.  Brenton  v.  Territory 
(Okla.),  6-769. 

.  On  the  trial  of  an  indictment  for  rape  no 
corroboration  of  the  prosecuting  witness  as 
to  the  rape  by  any  other  witness  is  necessary 
to  a  conviction,  provided  the  jury  believe  her 
testimony  to  be  true.  State  v.  Welch  (Mo.), 
4-681. 

In  order  to  justify  a  conviction  for  rape 
on  the  uncorroborated  testimony  of  the  prose- 
cutrix, such  testimony  must  be  most  clear  and 
convincing.     Brown  «.   State    (Wis.),   7-258. 

Nature  of  corroboratory  evidence  re- 
ciuired  by  statute.  —  The  corroboratory 
evidence  contemplated  by  the  Washington 
statute  which  forbids  a  conviction  for  rape 
or  seduction  upon  the  uncorroborated  testi- 
mony of  the  female  raped  or  seduced,  is  evi- 
dence of  some  substantive  fact  or  circum- 
stance independent  of  the  statement  of  the 
prosecutrix.  Such  evidence  may  be  either 
direct  or  circumstantial,  but,  however  slight, 
it  must  tend  to  connect  the  defendant  with 
the  crime.  Corroboration  of  the  testimony 
of  the  complaining  witness  is  not  sufiBcient. 
Corroboration  of  the  fact  in  dispute  is  es- 
sential.    State  V.   Stewart    (Wash.),   17-411. 

Sufficiency  of  corroboration  in  gen- 
eral. —  Evidence  reviewed,  in  a  prosecution 
for  rape,  and  held  to  show  that  while  the 
testimony  of  the  proseentrix,  which  is  some- 
what inconsistent  in  itself  and  is  in  a  num- 
ber of  respects  impeached  by  her  own  former 
testimony  upon  preliminary  examination,  is 
corroborated  in  a  measure,  the  corroboration 
is  largely  by  the  testimony  of  her  sister,  who, 
together  with  the  prosecutrix,  destroyed  the 
natural  and  best  corroborating  evidence. 
State  V.  Cowing   (Minn.),  9-566. 

Flight  and  declarations  of  accused 
as  corroboration.  —  In  a  prosecution  for 
assault  with  intent  to  commit  rape,  the  tes- 
timony of  the  prosecutrix  is  corroborated  by 
proof  of  flight  by  the  defendant  to  avoid 
prosecution  and  of  statements  by  him  in 
reference  to  the  charge  that  he  had  used  no 
force.     State  r.  Hetland    (Iowa),  18-899. 

Complaint  of  commission  of  offense 
by  prosecutrix  as  corroboration.  —  A 
complaint  of  the  commission  of  the  ofl'ense, 
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made  by  the  prosecutrix  to  another  person, 
however  timely,  does  not  constitute  the  cor- 
roboratory evidence  required  by  the  statute 
above  mentioned.  State  v.  Stewart  (Wash.), 
17-411. 

d.  Evidence. 
( 1 )  Presumptions  and  burden  of  proof. 
Mental  and  physical  competency  of 
defendant  between  age  of  seven  and 
fourteen  years.  —  In  the  prosecution  of  a 
person  between  the  ages  of  seven  and  four- 
teen, for  rape  or  an  attempt  to  commit  rape, 
the  burden  is  upon  the  state  to  show  the 
mental  and  physical  competency  of  the  de- 
fendant. In  the  absence  of  such  proof,  the 
presumption  of  incompetency  must  prevail. 
State  V.  Fisk  (N.  Dak.),  11-1061. 

(2)   Admissibility. 
Birth,  of  child  to  prosecntrix.  —  In  a 

prosecution  for  statutory  rape,  where  the 
prosecutrix  has  testified  to  intercourse  with 
the  defendant,  it  is  competent  for  her  to  tes- 
tify that  conception  followed,  that  in  due 
time  a  child  was  born,  and  that  the  defend- 
ant is  the  father  of  the  child.  State  v.  Mil- 
ler (Kan.),  6-58. 

Exhibition  of  child  to  prove  birth 
and  paternity.  —  In  a  prosecution  for  stat- 
utory rape,  a  child  born  to  the  prosecuting 
witness  may  be  exhibited  by  the  state  to  the 
jury  for  the  purpose  of  establishing  the  facts 
of  birth  and  of  prior  unlawful  intercourse. 
State  V.  Danforth  (N.  H.),  6-557. 

Where  the  paternity  of  an  infant  is  in 
issue  in  a  prosecution  for  statutory  rape,  it 
ia  not  improper  to  produce  the  Infant  and 
point  out  to  the  jury  its  resemblance  to  the 
putative  father,  though  it  would  be  better 
and  more  regular  to  have  the  likeness  testi- 
fied to  by  witnesses.  Rex  v.  Hughes  (Can.), 
19-534. 

Other  acts  of  intercsnrse  between 
parties.  —  In  a  prosecution  for  rape,  acts 
of  sexual  intercourse  between  the  defendant 
and  the  prosecutrix  occurring  subsequent  to 
the  one  charged  in  the  indictment  and  relied 
on  by  the  prosecution  for  conviction  should 
not  be  considered  by  the  jury,  either  in  cor- 
roboration of  the  main  offense  charged  or  for 
any  other  purpose,  as  proof  of  subsequent  of- 
fenses has  no  tendency  to  prove  that  prior  to 
such  offenses  the  defendant  had  probably 
committed  the  crime  charged  against  him. 
Cecil  r.  Territory  (Okla.),  8-457. 

On  the  trial  of  an  indictment  charging  de- 
fendant with  having  carnally  known  and 
abused  a  female  person  under  sixteen  years 
of  age  with  her  consent,  evidence  of  similar 
prior  acts  of  sexual  intercourse  between  the 
accused  and  the  prosecutrix  within  a  period 
of  two  months  immediately  preceding  the 
date  laid  in  the  indictment,  is  admissible  for 
the  purpose  of  showing  the  relation  and  in- 
timacy of  the  parties,  and  as  corroborative  of 
the  testimony  of  the  prosecutrix  touching  the 
particular  act  relied  upon  for  a  conviction. 
Boyd  V.  State  (Ohio),  18-441. 
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In  the  prosecution  for  rape  on  a  female 
child  under  the  age  of  consent,  testimony  as 
to  improper  conduct  on  the  part  of  the  de- 
fendant, at  other  times  than  that  charged, 
with  the  same  child  and  of  the  same  char- 
acter named  and  set  out  in  the  information 
is  properly  received.  Evers  v.  State  (Neb.), 
19-96. 

Acts  of  familiarity  between  parties. 
—  In  a  prosecution  for  statutory  rape,  evi- 
dence of  acts  of  familiarity  between  the  de- 
fendant and  prosecutrix  is  admissible  as  tend- 
ing to  show  likelihood  and  opportunity  to 
commit  the  offense,  the  admission  of  such 
evidence  not  being  in  conflict  with  the  rule 
that  in  a  prosecution  of  this  kind  evidence 
of  other  acts  of  intercourse  is  not  admissible. 
Henard  v.  State  (Tex.),  11-670. 

Previous  acts  of  codefendant  in 
prosecution  with  same  female.  —  In  a 
prosecution  for  an  assault  with  intent  to 
nipe,  the  admission  of  evidence  of  a  previous 
similar  assault  on  the  daughter  of  the  prose- 
cuting witness  by  a  codefendant  not  on  trial 
is  reversible  error.  State  v.  Osborne  (Ore.), 
20-627. 

Sexual  intercourse  of  prosecutrix 
with  other  men.  —  In  a  prosecution  for 
statutory  rape,  the  defendant  is  not  entitled 
as  a  matter  of  right  to  question  the  prose- 
cuting witness  on  cross-examination  as  to 
her  sexual  intercourse  with  other  men.  State 
V.  Stimpson  (Vt.),  6-639. 

Declarations  of  prosecutrix.  —  In  a 
prosecution  for  rape  it  is  proper  to  refuse  to 
permit  a  physician  called  by  the  defendant  to 
testify  that  the  prosecutrix  at  the  time  of 
her  physical  examination  on  the  day  after 
that  on  which  the  offense  was  committed 
stated  to  the  witness  that  she  had  made  no 
resistance  or  fight,  unless  a  foundation  has 
been  laid  for  the  question  as  impeaching  the 
evidence,  even  though  the  state  has  previously 
proved  the  fact  of  the  physical  examination. 
Brown  v.  State  (Wis.),  7-258. 

In  a  prosecution  for  rape,  evidence  of  com- 
plaints made  by  the  prosecutrix  more  than 
six  months  after  the  alleged  offense,  without 
excuse  for  the  delay,  should  be  entirely  ex- 
cluded from  the  consideration  of  the  jury. 
State  V.  Griffin  (Wash.),  11-95. 

In  a  prosecution  for  rape,  evidence  of  com- 
plaints made  by  the  prosecutrix  as  to  the 
outrage  must  be  limited  to  the  fact  that  com- 
plaint was  made,  and  the  witnesses  should 
not  be  allowed  to  testify  that  the  prosecutrix 
named  defendant  as  the  guilty  party.  State 
V.  Griffin  (Wash.),  11-95. 

Where  it  appears  in  a,  prosecution  for  rape 
that  the  prosecutrix  was  assaulted  while 
wheeling  her  child  in  a  baby  carriage  in  a 
somewhat  secluded  spot;  that  she  was  choked 
into  insensibility;  that  upon  regaining  con- 
sciousness, she  found  that  the  child  and  its 
carriage  were  missing;  that  in  the  course  of 
half  an  hour  she  approached  a  house,  about 
half  a  mile  away,  in  a  greatly  exhausted  and 
excited  condition,  bleeding  from  wounds  in 
her  face,  and  crying  and  screaming;  that 
to  the  persons  who  came  to  her  assistance 
she  ?nt^de  statements  ^o  th^  effe9t  that  sonjie 
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one  had  knocked  her  down  and  stolen  her 
baby;  that  a  man  h&d  tried  to  kill  her  and 
her  baby;  that  the  child  was  found  and  I'e- 
turned  to  her;  and  that  she  was  thereafter 
taken  into  the  houSe,  all  declarations  made 
by  her  until  the  child  was  found  and  re- 
stored to  her  are  admissible  as  part  <Jf  the 
res  gestae,  but  it  is  error  to  receive  in  evi- 
dence the  statements  and  declarations  made 
by  her  out  of  the  presence  of  the  accused 
after  entering  the  house.  State  v.  Alton 
(Minn.),  15-806. 

Opinion  as  to  age  of  i^voseoati'tz.  — 
Where  a  witness  for  the  defendant  in  a  profee- 
eution  for  rape  has  given  his  opinion  as  to 
the  present  age  of  the  prosecutrix,  it  is  not 
erroneous  to  refuse  to  permit  him  to  give  his 
opinion  as  to  her  age  at  the  time  she  came 
to  the  United  States.  State  V,  Falsetta 
(Wash.),  lO-m. 

Family  records  to  prove  age  df  prose- 
cntri^.  —  In  a  prosecution  for  statutory  rape 
where  there  is  evidence  tending  to  show  that 
the  prosecutrix  was  above  the  age  of  consent 
at  the  time  of  the  alleged  offense,  it  is  revers- 
ible error  to  admit  in  evidence  to  prove  her 
age  an  entry  in  a  family  record  made  by  or 
at  the  instance  of  her  father  if  he  is  present 
at  the  trial  as  a  witness.  State  v.  Miller 
(Kan.),  6-58. 

Testlitioiiy  of  prosecutrix  as  to  her 
age.  —  In  a  prosecution  for  statutory  rape, 
the  prosecutrix  may  testify  as  to  her  age, 
though  both  of  her  parents  have  testified  as 
to  that  fact.  State  i>.  Miller  (Kan.),  6- 
58. 

Conduct  Of  prosecutrix  after  com- 
mission of  offense.  —  Where  it  appears 
that  the  prosecutrix  laughed  and  joked  with 
her  husband  immediately  before  telling  him 
of  the  assault  upon  her,  she  may  be  asked 
whether,  after  telling  her  husband  thereof, 
she  ceased  to  laugh  and  joke  with  htm. 
Smith  V.  State  (Tex.),  15-357. 

Where  it  is  soughi  to  be  shown  On  the 
cross-examination  of  the  prosecutrix  that  at 
the  time  she  told  her  husband  of  the  assault 
they  were  laughing  and  joking  and  that  the 
charge  was  made  in  furtherance  of  a  scheme 
to  compel  the  defendant  to  deed  certain  land 
to  her,  it  is  not  error  to  permit  the  state  to 
prove  that  after  she  told  her  husband  of  the 
assault  she  Was  sitting  in  his  lap  and  they 
were  both  crying.  Smith  v.  State  (Tex.), 
15-357. 

Season  for  not  making  outcry.  —  The 
prosecutrix  may  testify  that  at  the  time  of 
the  assault  upon  her  by  her  father  she  did 
not  cry  out  because  she  was  afraid  her  father 
would  whip  her,  she  having  been  at  the  time 
of  the  assault  of  tender  years  and  subject  to 
her  father's  will.  Smith  v.  State  (Tex.),  15- 
357. 

Condition  of  prosecutrix  after  offense 
and  statement  by  tbird  person.  —  In  a 
prosecution  for  rape,  testimony  by  a  woman 
that  on  the  morning  of  the  alleged  offense 
prosecutrix  called  to  her:  that  she  was  bare- 
headed with  her  hair  disheveled  and  was  cry- 
ing; and  that  when  prosecutilx  offered  to 
tell  her  about  the  alleged  assault  she    (the 


witness)  told  her  that  she  did  not  want  to 
hear  her  troubles  and  directed  her  tb  the 
home  of  a  justice  of  the  peace,  is  admissible. 
State  V.  Campbell  (Mo.),  14-403. 

Negotiations  for  settlement.  —  In  a 
prosecution  for  rape,  evidence  of  negotiations 
for  the  settlement  of  the  crime,  by  way  of 
offers  by  the  defendant  to  pay  money  to  the 
prosecutrix  or  her  parents,  is  always  relevant 
against  the  defendant;  but  where  it  appears 
that  such  negotiations  were  carried  on  by  the 
father  of  the  defendant,  or  by  others,  the 
prosecution,  in  order  to  make  such  evidence 
admissible  against  the  defendant,  must  show 
that  the  father  of  the  defendant,  or  other 
persons  acting,  were  acting  for  the  defendant 
and  by  his  direction  and  authority.  Cecil  v. 
Territory   (Okla.),  8-457. 

Reason  for  busband  demanding  set- 
tlement. —  The  husband  of  the  prosecutrix 
may  testify  that  he  wrote  a  letter  to  the  de- 
fendant demanding  the  transfer  of  landj  not 
for  the  purpose  of  getting  the  property,  but 
for  the  purpose  of  saving  his  wife  from  dis' 
grace  and  exposure,  and  for  the  good  of  the 
defendant  and  "the  children."  Smith  v. 
State  (Tex.),  15-357. 

Advise  of  tbird  person  to  compro- 
mise. —  Where  the  husband  of  the  prosecu- 
trix is  asked  on  cross-examination  whether 
he  told  a  certain  person  that  he  had  a  scheme 
to  extort  money  from  the  defendant,  it  is  not 
error  to  permit  such  person  to  testify  that 
when  he  was  informed  of  the  assault  upon  the 
prosecutrix  he  advised  her  husband  to  settle 
the  matter  by  getting  the  defendant  to  trans- 
fer to  him  a  tract  of  land.  Smith  v.  State 
(Tex.),  15-857. 

Statement  of  defendant  to  prosecu- 
trix immediately  after  commission  of 
crime.  —  It  is  not  error  to  permit  the  prose- 
cutrix to  testify  what  her  father  said  to  her 
after  he  committed  the  assault,  as  to  what 
she  should  do  to  prevent  conception.  Smith 
V.  State  (Tex.),  15-357. 

Conversation  between  parties  after 
crime  committed.  —  In  a  prosecution  for 
rape,  evidence  of  a  conversation  between  the 
defendant  and  prosecutrix  at  the  home  of  the 
justice  of  the  peace  holding  the  preliminai^r 
hearing  is  competent  if  such  conversation 
tends  to  prove  any  of  the  material  issues  in- 
volved in  the  proceeding,  or  any  admission 
on  the  part  of  the  defendant,  but  it  is  in- 
admissible if  the  conversation  amounts  sim- 
ply to  a  wordy  controversy  between  the  prose- 
cutrix and  the  defendant,  the  one  asserting 
his  guilt  and  the  other  denying  it.  State  •». 
Campbell  (Mo.),  14-403. 

Conversations  between  parties  be- 
fore crime  committed.  —  In  a  prosecution 
for  rape,  testimony  by  the  prosecutrix  that  a 
few  weeks  before  the  alleged  offense,  when  she 
and  the  defendant  were  together  alone,  he 
asked  her  why  she  was  getting  lonesome  and 
if  it  was  because  she  could  not  be  with  him, 
to  which  She  replied  that  such  was  nOt  the 
case,  does  not,  when  entirely  disconnected  with 
the  offense,  amount  to  a  prior  improper  act 
or  solicitation  and  is  inadmissible.  State  t>. 
Campbell  (Mo.),  14-403, 
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Result  at  eKamination  hf  phifiiblAtk. 

—  testimony  by  a  physician  that  he  ttiade  an 
examination  of  a  woman  alleged  to  have  been 
raped  about  three  days  previously  and  found 
a  lacerated  condition  of  tlie  hymen,  whlcli  in 
his  opinion  had  existed  from  thre6  to  five 
days,  is  adiliissible.  State  v.  Campbell,  (Mo.), 
14-40S. 

Permitting  prosetiutrlz  to  state  act 
•was  against  her  ivill.  —  In  a  prosecution 
for  rape  it  is  proper  to  permit  the  prosecut- 
ing attorney  to  ask  the  prosecutrix  whether 
the  intercourse  was  against  her  will,  where 
the  purpose  of  the  question  is  to  inquire  into 
her  mental  state  of  willingness  or  unwilling- 
ness, and  not  to  call  for  the  oohclusion  of  the 
piosecutrix  as  to  whether  the  offense  was 
against  her  will  in  the  sense  that  it  was  ac- 
complished by  overcoming  the  utmost  physical 
resistance  of  which  she  was  capable.  Brown 
V.  State  (Wis.),  7-258. 

In  a  prosecution  for  rape,  no  mere  general 
statements  of  the  prosecutrix  involving  het 
own  conclusions,  that  she  did  her  utmost, 
etc.,  are  Ejtfcient  to  establish  the  fact  that 
she  offered  the  resistance  required  by  the  law, 
but  she  must  relate  the  very  acts  done  by  her, 
in  order  that  the  jury  and  the  court  may 
judge  whether  any  were  omitted.  Brown  t;. 
State   (Wis.);  7-258. 

Testimony  of  prosecutrix  as  to  force 
used.  —  In  a  prosecution  for  statutory  rape, 
the  prosecutrix  may  testify  whether  force 
was  used  in  the  commission  of  the  offense, 
and  whether  the  defendant  had  a  revolver  at 
that  time,  where  she  testifies  to  these  condi- 
tions as  a  part  of  the  overt  act  constituting 
the  offense,  as  a  part  of  the  res  gestw.  State 
V.  Falsetta    (Wash.),  10-177. 

Motive  in  testifying.  —  Where  in  a 
prosecution  for  rape  the  prosecutrix  has  been 
cross-examined  as  to  her  participation  in  the 
writing  of  a  letter  to  the  defendant,  her  father, 
in  reference  to  surrendering  his  land  to  her 
and  leaving  the  country  as  a  means  of  avoid- 
ing a  criminal  prosecution,  she  may  state  on 
fedirect  examination  that  she  is  not  testify- 
ing for  the  purpose  of  getting  the  land,  but 
is  telling  the  truth.  Smith  v.  State  (Tex.), 
15-357, 

Admission  of  defendant  obtained  by 
fellour  Mason.  —  In  a  prosecution  for  rape 
a  witness  who  is  a  member  of  the  masonic 
order  may  testify  that  before  the  arrest  he 
asked  the  defendant  to  tell  him  upon  his 
honor  as  a  Mason,  the  defendant  likewise  be- 
ing a  member  of  such  otder,  whether  he  was 
guilty  of  the  accusation  and  that  if  he  was 
guilty  the  witness  did  not  expect  him  to 
answer,  and  the  defendant  replied,  "  I  want 
it  investigated."  The  fraternal  relation  of 
such  witness  to  the  defeiidant  is  no  reasOli 
for  excluding  such  testimotiy.  Smith  ;;.  State 
(Tex.),  16-357. 

Reason  for  Husband  questioning  ul'if e, 
•"The  husband  of  the  prosecutrix  may  tes- 
tify, as  a  reason  for  questioning  her  in  re- 
gBt-d  tA  the  matter,  that  after  their  tnarri&ge 
he  ascertained  that  his  wife  was  ndt  a  Virgin. 
Smith  V.  State   (Tex.),  13-357. 


iTindliig  spermatdzdids  on  defebd- 
alit's  shift  1by  Uilcroseopic  test.  —  tn  a 

prosecution  for  rape  evidence  of  the  deter- 
miha'tion  by  microscopical  teat  that  a  StaiJl 
on  the  defendant's  shirt  contains  spermato- 
zoids  is,  in  the  absence  of  any  evidehce  tend- 
ing to  prove  theif  origin  and  time  of  deposit, 
lilcorlipetent  for  the  purpose  of  identifying 
the  defehdailt  as  the  guilty  person,  ^tate  I'. 
Alton   (Minn.),  15-806. 

Finding  of  cloth  similar  to  defend- 
ant's shirt  at  |tla66  Of  assault.  —  In  a 
prosecution  for  rape,  evidence  of  the  fact  that 
a  small  pearl  button  found  on  the  ground  at 
the  place  of  the  assault  contained  a  shred  of 
black  cotton  cloth  of  the  same  texture  as  the 
defendant's  shirt,  together  with  the  fact  that 
a  button  was  missing  from  one  sleeve  of  the 
defendant's  shirt,  held,  vlnder  the  circum- 
stances of  the  case,  to  be  incompetent  for  the 
purpose  of  establishing  the  identity  of  the 
defendant  as  the  guilty  person.  State  v. 
Alton   (Minn.),  15-806. 

(3)  Sufficiency. 

In  geileral.  -^  Evideilce  held  to  authorize 
a  conVietion  under  the  Michigan  statute  de- 
flniilg  rape.      Sehramm  v.  People    (111.),  5- 

Evidehee  reviewed,  aiid  held  sUffieient  to 
sustain  a  vei-dict  of  gUilty  in  a  prbSecUtiOti 
for  rape.     Hammons  t>.  State   (Ark.),  3-912. 

Evidence  i'eviewed,  in  a  prosecution  for 
rape,  and  held  tO  show  that  while  the  in- 
fei*ence  to  be  dfawn  from  the  unsatisfactoi'y 
testimony  of  the  two  phySieiftns  who  eJtarti- 
ined  the  prosecutrix  is  negatiVely  in  favot  bf 
the  state  in  some  respects,  that  testimony,  as 
a  whole,  justifies  ail  inference  adverse  to  the 
State  because,  amolig  otheJ-  thihgS,  the  phj?- 
sidians  were  not  Called  until  five  and  seven 
days  respectively  .  aftel-  the  time  of  the  il- 
legal intel-coUfse,  and  they  found  no  evidende 
Of  bruises  or  ttiai-ks  oh  the  pel-son  Of  the 
t)rOsdCUtrix  ti'acfeable  to  the  violence  of  the 
struggle.  State  V.  COWing  (Minn.),  9- 
366. 

Ih  a  prosecution  fOr  I'ape,  evideilce  exam- 
ined and  held  sufficient  tO  Wal-ratlt  the  court 
in  Subiuitting  the  case  to  the  jury  and  to 
SuJipOft  a  vefdict  of  guilty  ptedicated  upon 
such  testimony.  State  C.  (:!artlpbell  (Mo.), 
14-403. 

Rebist&nee.  —  Evidence  i-evie-Wed  in  a 
prosecution  fof  tape  held  insufficient  to  show 
that  the  pi-osecUtrix  made  the  resistance  te- 
quired  by  law.  BfOwn  I-.  State  (Wis.),  7- 
258. 

Evidence  .revietved,  in  a  pfosecution  foi- 
i-ajie,  and  held  Hot  to  show  sufficiently  Specific 
acts  of  Resistance  on  the  pai't  of  the  prose- 
cutrix which  the  law  tequires.  State  v  trow- 
ing (Minn.),  9-566. 

Age  of  prosecutrix.  —  Bviflenee  exam- 
ined in  prosecution  for  rape  and  held  suffi- 
cient to  Satisfy  the  jui'y  that  the  pi-osecutrijc 
.  Was  under  the  age  of  fifteen  years  at  the  time 
Of  the  commission  of  the  offense  and  there- 
foi-e  sufficient  to  sustain  the  verdict.  Henard 
V.  State  (tex.),  11-670,  " 
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Absence  of  relation  of  husband  and 
Trif e.  —  In  a  prosecution  for  statutory  rape 
it  ia  not  necessary  to  prove  by  direct  and 
positive  evidence  that  the  defendant  and  the 
prosecutrix  were  not  husband  and  wife  at  the 
time  of  the  alleged  offense,  but  it  is  sufficient 
if  there  are  facts  and  circumstances  in  evi- 
dence that  will  justify  the  jury  in  reaching 
that  conclusion.  Brenton  v.  Territory 
(Okla.),  6-769. 

e.  Instructions. 

Dnty  to  instrnct  as  to  corroboration 
required.  —  The  failure  of  the  court  to  in- 
struct the  jury  that  the  defendant  charged 
with  rape  cannot  be  convicted  without  evi- 
dence corroborating  the  prosecutrix  ia  not 
eiTor  unless  it  appears  that  such  an  instruc- 
tion was  requested.  Edwards  v.  State 
(Neb.),  5-312. 

Instruction  as  to  corroboration,  —  An 
instruction  in  a  prosecution  for  statutory 
rape  as  to  the  corroboration  of  the  prosecu- 
trix reviewed,  and  held  to  be  more  favorable 
to  the  defendant  than  is  justified  by  the  law. 
Brenton  v.  Territory  (Okla.),  6-769. 

On  a  prosecution  for  rape  the  jury  should 
be  instructed  that  the  corroboration  arising 
from  a  timely  complaint  made  by  the  prose- 
cutrix to  another  person,  cannot  be  taken  as 
corroboration  tending  to  support  the  testi- 
mony of  the  prosecutrix  in  the  particular 
that  the  defendant  is  the  guilty  person.  In 
such  a  case,  an  instruction  from  which  the 
jury  might  infer  that  such  a  complaint  con- 
stitutes the  corroboration  required  by  the 
statute,  is  erroneous.  State  v.  Stewart 
(Wash.),  17-411. 

Alibi.  —  In  a  prosecution  for  rape,  an 
instruction  telling  the  jury,  in  eflfect,  that  if 
they  believe  from  the  evidence  that  the  de- 
fendant was  not  present  at  the  time  and  place 
of  the  alleged  rape,  or  if  they  entertain  a 
reasonable  doubt  as  to  his  presence  they  will 
acquit  him,  is  correct  in  form  and  properly 
given.      State  v.  Campbell   (Mo.),  14-403. 

Familiarities  irith  other  men.  — 
Where,  in  a  prosecution  for  rape,  there  is 
evidence  tending  to  show  that  the  prosecu- 
trix was  discovered  in  a  compromising  posi- 
tion with  another  man  shortly  before  she 
preferred  the  charge  against  the  defendant, 
and  the  theory  of  the  defense  is  that  the 
charge  was  made  against  the  defendant  for 
the  purpose  of  stopping  further  inquiry  and 
shielding  the  person  with  whom  she  was  con- 
sorting, it  is  error  for  the  court  to  withdraw 
this  theory  from  the  jury  by  charging  that 
the  evidence  tending  to  show  intercourse  with 
the  other  person  can  be  considered  by  the 
jury  only  as  a  circumstance  explaining  her 
condition  when  she  was  examined  by  a  phy- 
sician a  short  time  before  the  trial.  State 
V.  Griffin  (Wash.),  11-95. 

Failure  to  make  outcry.  —  Where,  in 
a  prosecution  for  statutory  rape,  the  prose- 
cutrix testifies  to  a  case  of  forcible  rape,  her, 
failure  to  make  outcry  or  timely  complaint 
is  proper  matter  for  the  consideration  of  the 
Jury  in  weighing  the  testi^lo^y  pf  th?  prose- 


cutrix as  to  the  manner  in  which  the  assault 
occurred,  and  a  requested  instruction  sub- 
mitting such  matter  should  be  given.  State 
c.  Griffin  (Wash.),  11-95. 

Confession  of  defendant.  —  On  a  trial 
for  rape,  where  the  fact  that  the  defendant 
has  made  a  confession  on  his  preliminary 
examination  is  practically  undisputed,  an  in- 
struction that  if  the  jury  find  from  the  evi- 
dence that  the  defendant  made  a  confession 
that  he  had  committed  the  crime  of  rape 
upon  the  prosecutrix,  that  alone  would  not 
be  sufficient  to  authorize  a  conviction,  but 
the  confession,  if  made,  accompanied  by  proof 
that  the  offense  was  actually  committed, 
would  warrant  a  conviction,  and  that  if  the 
jury  find  from  the  evidence  beyond  a  reason- 
able doubt  that  the  defendant  made  the  con- 
fession of  the  crime,  and  that  the  crime  was 
committed,  they  should  convict,  does  not 
present  reversible  error  as  being  a  charge  on 
the  weight  of  the  evidence.  Skaggs  v.  State 
(Ark.),  16-622. 

Fabrication  of  testimony.  —  In  a  prose- 
cution for  rape,  where  the  evidence  tends  to 
show  that  after  the  alleged  offense  was  com- 
mitted the  prosecutrix  returned  to  the  de- 
fendant's home  in  pursuance  of  an  agreement 
with  other  persons  in  order  that  they  might 
obtain  a  flashlight  photograph  of  the  defend- 
ant in  a  compromising  position  with  the 
prosecutrix  if  opportunity  arose,  a  charge 
that  if  their  only  object  was  to  obtain  a 
photograph  of  the  defendant  in  a  position  in 
which  he  should  voluntarily  place  himself 
their  acts  did  not  amount  to  a  conspiracy  to 
fabricate  testimony,  is  correct.  State  v. 
Griffin  (Wash.),  11-95. 

Conviction  on  separate  counts.  — 
Where,  upon  the  trial  of  a  person  over  eigh- 
teen years  of  age  charged  with  rape  upon 
the  person  of  a  female  under  the  age  of  six- 
teen years,  the  indictment,  in  the  first  count, 
charges  the  offense  to  have  been  committed 
with  the  consent  of  the  female,  and,  in  the 
second  count,  forcibly  and  against  her  will, 
it  is  error  for  the  court  to  charge  the  jury 
that  they  may  find  a  general  verdict  of  guilty 
upon  both  counts  of  the  indictment  if  they 
find  the  evidence  to  be  of  such  a  character  as 
to  warrant  a  conviction  upon  either  count. 
State  V.  Hensley  (Ohio),  9-108. 

f.  Verdict. 

Conviction  of  lesser  offense.  —    On  a 

trial  for  rape  it  is  vvithin  the  power  of  the 
jury  to  find  the  defendant  guilty  of  an  as- 
sault to  commit  rape,  although  the  evidence 
justifies  a  conviction  of  the  graver  offense. 
Skaggs  v.  State   (Ark.),  16-622. 

Attempt  to  commit  offense  charged.— 
Where  a  complaint  charges  both  an  assault 
on  and  rape  of  a  female  child  under  the  age 
of  fifteen  years,  the  jury  may  find  the  de- 
fendant not  guilty  of  rape,  but  guilty  of  an 
attempt  to  commit  rape.  Evers  v.  State 
(Neb.),  19-96. 

Sufficiency  of  verdict.  —  A  verdict  "  that 
the  defendant  is  guilty  of  assault  with  in- 
tent to  rape,  as  charged  in  the  information," 
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is  sufficient  notwithstanding  the  omission  of 
the  word  "  commit "  and  the  name  of  the 
female.     Evers  v.  State   (Neb.),  19-96. 

g.  Appeal  and  error. 

Esdusion  of  evidence  not  shown  by 
record  to  be  admissible.  —  In  a  prosecu- 
tion for  statutory  rape,  the  exclusion,  as  ir- 
relevant and  immaterial,  of  evidence  offered 
by  the  defendant,  held  not  to  be  error,  the 
bill  of  exceptions  not  showing  the  purpose  of 
the  evidence,  and  there  being  no  theory  in  the 
case  under  which  the  evidence  could  have 
been  admissible.  Henard  v.  State  (Tex.), 
11-670. 

Nonprejudicial  leading  question.  — 
In  a  prosecution  for  rape,  a  question  pro- 
pounded to  the  prosecutrix  as  to  whether  the 
offense  was  committed  within  a  certain  time, 
even  if  leading,  is  not  prejudicial,  where  no 
issue  is  made  as  to  the  time  when  the  offense 
was  committed.  Henard  v.  State  (Tex.),  11- 
670. 

Exclnsions  of  questions  designed  to 
show  defendant  married  to  prosecu- 
trix. —  A  conviction  for  rape  will  not  be 
reversed  on  account  of  the  refusal  of  the  trial 
court  to  permit  the  defendant  to  ask  the 
prosecutrix  on  cross-examination  questions 
designed  to  elicit  the  fact  that  she  was  then 
tht  wife  of  the  defendant,  though  the  purpose 
of  the  cross-examination  was  to  test  the  com- 
petency of  the  prosecutrix  to  testify  against 
the  defendant,  where  it  appears  that  the  de- 
fendant failed  to  challenge  the  competency 
of  the  prosecutrix  at  the  time  she  was  sworn; 
and  this  is  particularly  true  where  it  appears 
that  subsequently  the  defendant  was  given 
opportunity  to  put  in  evidence  facts  which 
he  claimed  showed  a  marriage,  and  the  evi- 
dence fell  far  short  of  proving  the  marriage. 
State  V.  Falsetta    (Wash.),  10-177. 

Failure  of  record  to  show^  defendant, 
under  fourteen  years  of  age,  capable 
of  committing  offense.  —  When  the  rec- 
ord fails  to  show  that  a  child  under  fourteen 
years  of  age,  who  is  charged  with  assault 
with  intent  to  commit  rape,  had  the  physical 
capacity  to  consummate  the  offense,  a  con- 
viction for  the  attempt  cannot  be  had.  The 
legal  incompetency  in  such  a  case  extends 
both  to  the  act  and  the  attempt.  State  v. 
Fisk  {N.  Dak.),  11-1061. 

Sufficiency  of  indictment.  —  Under  the 
Arkansas  statute,  an  indictment  for  rape 
must  charge  that  the  act  was  committed 
against  the  will  of  the  prosecutrix,  but  an 
indictment  charging  that  the  defendant  "  un- 
lawfully, wilfully,  feloniously,  forcibly,  and 
with  his  malice  aforethought  did  make  an 
assault "  on  the  prosecutrix,  and  that  he 
■■  unlawfully,  wilfully,  feloniously,  forcibly, 
and  of  his  malice  aforethought  did  ravish 
and  carnally  know  "  the  prosecutrix,  is  suffi- 
cient to  support  a  judgment  of  conviction, 
where  its  sufficiency  is  question  for  the  first 
time  on  appeal,  whether  or  not  it  would  have 
been  sustained  as  against  a  demurrer  or  mo- 
tion in  arrest  of  judgment.  Beard  v.  State 
(Ark.),  9-409. 


Misconduct  of  prosecuting  attorney. 

—  In  a  prosecution  for  statutory  rape,  it  is 
not  reversible  error  for  the  prosecuting  at- 
torney to  kiss  the  prosecuting  witness's  child 
in  the  presence  of  the  jury.  State  v.  Dan- 
forth   (N.  H.),  6-557. 

In  a  prosecution  for  statutory  rape,  where 
the  prosecuting  attorney  exhibits  to  the  jury 
a  child  born  to  the  prosecuting  witness,  it  is 
not  erroneous  to  permit  him  to  call  attention 
to  a  general  resemblance  between  the  child 
and  the  defendant  and  to  common  peculiari- 
ties in  their  features,  tliough  the  child  is  only 
a  few  months  old.  State  v.  Danforth  (N. 
H.),  6-557. 

On  a  trial  for  rape,  an  offer  by  the  prose- 
cuting attorney,  after  the  evidence  is  closed, 
to  show  that  the  defendant  is  a  gambler,  is 
properly  refused  by  the  trial  court;  but  such 
an  offer,  in  the  presence  of  the  jury,  does  not, 
in  itself,  constitute  such  flagrant  misconduct 
on  the  part  of  the  prosecuting  attorney  as 
to  call  for  a  reversal  on  appeal.  Skaggs  v. 
State   (Ark.),  16-622. 


RAPID   TRANSIT. 

See  Stkeet  Railways. 

RATES. 

Discrimination  as  to  freight  rates,  see  Cab- 

BIEBS,  4  h. 
Enjoining  excessive  freight  rates,  see  Inter- 
state Commerce,  5  b. 
Excessive   fines    and    penalties    for    violating 

railroad  rate  law,  see  Cabbiees,  2  j. 
Power  of  federal  courts  to  pass  on  validity 

of  state  statute  regulating  freight  rates, 

see  Injunctions,  2d  (4). 
Presumption    of    validity    of    statute    fixing 

railroad  rates,  see  Caeriees,  2  j. 
Rate  of  interest,  see  Inteeest,  2. 
Regulation    of    irrigation    rates,    see    Irbiga- 

moN. 
Regulation  of  passenger  rates,  see  Cabbiees, 

2  b. 
Regulation  of  price  of  gas,  see  Gas  and  Gas 

Companies,  1  4. 
Regulation  of  telephone   rates  by  ordinance, 

see  Municipal  Corpobations,  5  f   (2). 
Regulation  of  water  rates,  see  Waters  and 

Wateecoubses,  4  b. 
Wharfage  rates,  see  Whabves. 


RATIFICATION. 

Agent's_  authority,  see  Agency,  3  e. 
Alteration  of  instrument,  see  Alteration  of 

Insteuments,  5. 
Invalid  release,  see  Release  and  Discharge, 

5  a  (2). 
Purchase  by   wife   on    husband's   credit,   see 

Husband  and  Wife,  4  c. 
Sale   by   partner   of   good   will   of   firm,    see 

Paetnership,  5  a. 
Tender,  see  Tendeb. 
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VeybaJ     ratil^cation    of    agent's    acts,     see 

Frauds,  Statute  of,  3  e  (2). 
Wrongful     ^.rrest,     see     Faise     Impbison- 

MBNT,  2. 

READING. 

Of  bills,  see  Statutes,  1  c. 

REAI.  CHATTELS. 

See  Pbopebty. 

REAL  ESTATE. 

Abandonment  of  real  estate,  see  Abandon- 
ment. 

Abstracts  of  title,  see  Abstracts  of  Titie. 

Adverse  possession  of  real  estate,  see  Advebse 
Possession. 

Allowance  of  real  estate  as  ^.lifnony,  see  Ali- 
mony AND  Suit  Money,  4  b. 

Attachment  against  realty  of  decedent,  see 
Attachment,  4. 

Conversion  into  persqnalty,  see  Convebsion 
AND  Reconversion. 

Covenants  running  with  land,  see  Covenants, 
3. 

Distribution  of  lots  by  chance,  see  Lotteries. 

Life  interests  in  real  estate,  see  Life  Es- 
tates. 

Limitation  of  actions  for  injuries  to  real 
property,  see  Limitation  op  Actions, 
3. 

Necessity  of  writing  to  pass  title,  see 
Frauds,  Statute  of,  1  a. 

Obtaining  real  property  by  false  pretenses, 
see  False  Pretenses  and  Cheats,  1  c. 

Parol  trust  in  real  property,  see  Trusts  and 
Trustees,  1  a  (2). 

Power  of  corporation  to  hold  and  convey 
real  estate,  see  Corporations,  4  d. 

Real-estate  brokers,  see  Brokers. 

Regulation  of  transfer  of  title,  see  Consti- 
tutional Law,  8. 

Remedies  for  recovery  of  real  estate,  see  Re- 
plevin, 1. 

Right  of  alien  to  hold  realty,  see  Aliens. 

Right  of  foreign  corporation  to  take  by  de- 
vise, see  Corporations,  18  h.\ 

Right  of  land  owner  to  hidden  treasure,  see 
Treasure  Trove.  ! 

Right  to  jury  trial  in  action  for  possession 
of  real  estate,  see  Juby,  1  o. 

Sale  by  personal  representative,  see  Execu- 
tors and  Administrators,  10. 

Things  taxable  as  real  property,  see  Taxa- 
tion, 2  b. 

Validity  of  parol  gift  of  land,  see  Gifts,  3. 

REAIi   EVIDENCE. 

See  Evidence,  7. 

REAL  PARTIES  IN  INTEREST. 

Effect  of  judgment,  see  Judgments,  6  a   (2). 


BEAI<  PROPERTY. 

See  BsAL  ilsiATfi. 

REASONABI.E. 

Construction  of  ordinances,  see  Municipal 
Corporations,  4  d  (2). 

Terms  and  conditions  of  railroad  tickets,  see 
Carriers,  6  c  (4). 

Use  of  water,  see  Waters  and  Water- 
courses, 3  b   (3). 

User  of  property  as  nuisance,  see  Nuisances, 
1  a. 

REASONABLE  CAUSE. 

Belief  that  transfer  by  bankrupt  was  intended 
to  create  preference,  see  Bankruptcy, 
10. 

For  prosecution,  see  Malicious  Prosecution, 
1  c. 

REASONABLE   DOUBT. 

Instructions  as  to  reasonable  doubt,  see 
Obiminal  Law,  6  q  (2). 

REASONABLE  PROFITS. 

What  constitutes,  see  Gas  and  Gas  Ccu- 
panies,  4  a. 


REASONABLE  TIME. 

Repipv^I  of  gooijs   by   consignee,  see   Qab- 

RIEBS,  4  e. 


REASSESSMENT. 

See  Special  or  Local  Assessments,  7  c. 

REASSIGNMENT. 

Reassigning  homestead  on  increase  in  value, 
see  Homestead,  2. 

REBUTTAL. 

Discretionary  power  to  reject  rebutting  evi- 
dence, see  Criminal  Law,  6  m  (1). 

Hebutting  evidence  of  confessions,  see  Crim- 
inal Law,  6  n  (11)    (c). 

Time  for  receiving  evidence  in  rebuttal,  see 
Tblal,  2  a. 

RECALL. 

Power  to(  recall  §rand  jury  after  cliacharge, 
see  Grand  Jury,  1. 
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KECAFTION. 

Assault  and  battery  in  exercise  of  right  of 
recaption,   see   AssATOT  ANP   Baimsy, 


2  b. 


RECEIPTS. 


Effect  of  receipt  in  full  on  part  paywent,  see 
Payment,  3. 

Release  distinguished  from  receipt,  see  Re- 
lease ANP  SiSCHABQE,   1, 

Taxation  of  gross   receipts  of  corporationB, 

see  TAXATiois,  11  c- 
Warehouse  receipts,  see  Wabehouses,  2. 

RECEIVERS. 

1.  Appointment  of  Eeobiveb,  1351. 

a.  In  general,  1331. 

b.  Notice  to  adverse  party,  1331. 

2.  Eights,  Poweks,  and  Liabilities  of 

Recijteb.  1351. 

3.  Liability    of    Applicant    for    Re- 

CEivEB,  1352. 

4.  OoKTBOL  OF  Receivebs  by  Court,  1352. 

5.  Foreign  Receivebs,  1352. 

See  COBPOBATIONS ;   Paetneeship,   9. 

Actions  by  and  against  receivers  of  national 
banks,  see  Pankb  anp  Banking,  9  e. 

Allowance  of  costs  a?  conipensfttion,  see 
Co^TS,  8. 

Appointment  of  receiver  jn  aid  of  execution, 
see  Executions,  12, 

Property  in  hands  of  receiver  aa  subject  td 
garnishnient,  see  Gabnishment,  1  c. 

Review  of  orders  relating  to  receivers,  see 
Appeal  anp  Breob,  4  a, 

Right  of  receiver  to  maintain  bill  of  disco-v- 
ery, see  Discoveby. 

1.  Appointment  of  Receiver. 
a.  In  general. 

As  ancillary  remedy.  —  The  appoint- 
ment of  a  receiver  in  an  equitable  action  is 
ordinarily  an  ancillary  remedy,  provisional 
in  character,  and  incidental  to  the  main  ob- 
ject or  purpose  of  the  suit.  Vila  v.  Grand 
Island  Electric  Light,  etc.,  Co.   (Neb.),  4-59. 

Maintenance  of  snit  solely  for  pur- 
pose of  appointment.  —  A  receivership  is 
a  purely  ancillary  remedy  and  cannot  be 
maintained  in  a  proceeding  instituted  solely 
for  that  purpose.  Vila  v.  Grand  Island  Elec- 
tric Light,  etc.,  Co.   (Neb.),  4-39. 

In  snit  involving  title  to  personalty. 
— ^In  a  suit  in  equity  involving  the  title  to 
pergonal  property,  where  the  property  is  of 
such  character  that,  in  order  to  protect  the 
interests  of  the  parties,  it  should  be  sold  dur- 
ing the  pendency  of  the  suit  if  the  market 
is  fa,vorabie,  the  court  may  properly  appoint 
a  receiver  to  take  charge  of  and  sell  the  prop- 
erty.    Nutter  V.  Brown   (W.  Va.),  6-94. 

Appointment  at  instance  of  mort- 
gagee for  property  not  indnded  in 
mortgage.  —  A  receiver  cannot  be  appointed 
at  the  instance  of  a  mere  mortgagee  for  prop- 
erty not  covered  by  the  mortgage.     Vila  v. 


Grand  Island  Electric  Light,  etc,  Co.  (Neb.), 
4-59. 

b.  Notice  tg  adverse  party. 

Appointment  without  notice  in  gen- 
eral. -I-  Courts  of  equity  are  averse  to  inter- 
ference ew  parte  and  will  not  ordinarily  en- 
tertain an  application  for  the  appointment 
of  a  receiver  except  upon  notice  to  the  ad- 
verse party.  Henderson  v.  Reynolds  (Ind.), 
11-977. 

Although  in  exceptional  cases,  where  the 
defendant  is  beyond  the  jurisdiction  of  the 
court,  or  cannot  be  found,  or  when  some 
emergency  is  shown,  or  when  notice  will 
jeopardize  the  delivery  of  the  property  over 
which  the  receivership  is  to  be  extended,  a 
receivership  may  be  granted  without  notice, 
the  case  must  be  one  of  imperious  necessity 
and  where  protection  cannot  be  afforded  the 
plaintiff  in  any  other  way.  Henderson  e. 
Reynolds   (Ind.),  11-977. 

Refusal  wbere  injunction  affords 
ample  protection.  —  A  receiver  will  not 
be  appointed  without  notice  w^ere  the  court 
has  power  to  grant  a  temporary  restraining 
order  that  is  ample  to  protect  the  property 
until  an  application  for  a  receiver,  with  no- 
tice, can  be  passed  upon.  Henderson  v. 
Reynolds   (Ind.),   11-977. 

Dispensing  with  notice  because  of 
emergency  created  by  laches  of  appli- 
cant. ™-  A  party  seeking  the  appointment  of 
a  receiver  cannot  by  his  own  delay  or  failure 
to  act  promptly  create  an  emergency  that 
will  excuse  his  giving  the  required  notice  to 
the  adverse  party.  Henderson  v.  Reynolds 
(Ind.),  11-977. 

Sufficiency  of  afSdavit  on  application 
for  appointment  -without  notice.  —  Un- 
der the  Indiana  statute  forbidding  the  ap- 
pointment of  receivers  without  notice,  "  ex- 
cept upon  sufficient  cause  shown  by  affidavit," 
it  must  appear  either  in  the  verified  com- 
plaint or  by  affidavit  not  only  that  there  is 
cause  for  the  appointment  of  a  receiver  but 
that  there  is  cause  for  such  appointment 
without  notice.  Henderson  v.  Reynolds 
(Ind.),  11-^977. 

An  affidavit  to  the  effect  that  the  state- 
ments in  an  application  for  the  appointment 
of  a  receiver,  without  notice,  "  are  true  to 
the  best  of  the  knowledge  and  belief  of  the 
affiant "  or  •'  to  the  best  of  his  information 
and  belief,"  is  insufficient  and  is  not  admis- 
sible in  evidence.  Henderson  v.  Reynolds 
(Ind.),  11-977. 

The  statement  in  an  affidavit  for  the  ap- 
pointment of  a  receiver  for  a  growing  crop, 
"  that  if  notice  is  served  said  defendant  can 
and  will  cut "  said  crop  and  haul  the  same 
away  before  a  hearing  can  be  had  on  the  pe- 
tition, is  a  mere  statement  of  an  opinion  and 
does  not  warrant  the  appointment  of  the 
receiver  without  notice.  Henderson  v.  Rey- 
nolds (Ind.),  11-977.  * 

2,  rlqhts,  powebs,  anp  liabilities  ok 
Receiver. 

In  general.  —  A  receiver  is  a  cret^ture  of 
the  court,  appointed  on  behalf  of  all  parties 
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who  may  establish  rights  in  the  cause,  and 
not  on  behalf  of  the  complainant  or  the  de- 
fendant; and  he  has  no  powers  except  such 
as  are  conferred  upon  him  by  the  order  of 
his  appointment,  and  the  course  and  practice 
of  the  court.  Atlantic  Trust  Co.  V.  Chap- 
man  (U.  S.),  13-1155. 

Right  to  purchase  property  of  re- 
ceivership. —  A  receiver  appointed  by  court 
is  in  a  fiduciary  position,  and  cannot,  with- 
out leave  of  court,  purchase  the  property  of 
which  he  is  receiver,  even  where  tlie  sale  is 
made,  not  in  the  action  in  which  he  was  ap- 
pointed, but  by  a  mortgagee  selling  with 
leave  outside  the  action.  Nugent  v.  Nugent 
(Eng.),  14-76. 

Right  to  purchase  receivership  prop- 
erty in  name  of  trite,  —  A  receiver  is  a 
trustee  for  all  persons  interested  in  the  prop- 
erty intrusted  to  his  charge  and  if  be  pur- 
chases an  outstanding  title  to  such  property 
for  his  wife,  she  will  hold  the  property  in 
trust  for  her  husband's  cestiUs  qwe  trustent, 
subject  to  the  right  to  be  reimbursed  the 
amount  expended  by  her  for  such  title,  to- 
gether with  the  interest  thereon.  Cook  v. 
Martin   (Ark.),  5-204. 

A  purchase  by  the  receiver's  wife  of  re- 
ceivership property  is  voidable  merely  and 
not  void,  and  the  cesttds  que  trustent  of 
the  husband  waive  the  right  to  enforce  the 
trust  in  their  favor  by  contesting  th6  pur- 
chaser's title  and  asserting  a  superior  title. 
If  they  fail  in  such  contest,  they  cannot,  on 
appeal,  abandon  their  position  and  claim  the 
right  to  enforce  the  trust.  Cook  v.  Martin 
(Ark.),  5-204. 

Charging  receivership  property  xrith 
debts  incurred.  —  Where  it  is  sought  to 
make  debts  incurred  by  a  receiver  in  conduct- 
ing the  receivership,  a  first  charge  upon  the 
trust  property,  there  should  be  a  reference 
to  a  commissioner  to  inquire  into  and  take 
evidence  concerning  the  debts,  and  if  the 
debts  are  allowed,  the  decree  for  their  pay- 
ment should  set  forth  specifically  the  amount 
of  each  claim  and  the  date  from  which  the 
interest  is  to  be  computed.  Peoples  National 
Bank  v.  Virginia  Textile  Co.   (Va.),  7-583. 

Where  a  receiver  is  appointed  at  the  in- 
stance and  for  the  benefit  of  lien  creditors, 
and  is  charged  with  the  duty  of  operating 
the  property  for  the  benefit  of  such  creditors, 
all  proper  charges,  expenses,  and  liabilities, 
incurred  as  an  incident  to  the  receivership, 
are  a  first  charge,  not  only  upon  the  current 
earnings,  but  also  upon  the  corpus  of  the 
estate.  Peoples  National  Bank  V.  Virginia 
Textile  Co.   (Va.),  7-583. 

3.   Liability   of  Applicant  fob  Beceiveb. 

Expenses  of  receivership.  —  A  com- 
plainant who  has  in  good  faith  prosecuted  a 
suit  upon  a  good  cause  of  action,  and  upon 
whose  application  the  court  has  properly  ap- 
pointed a  receiver,  and  who  obtains  a  decree 
fully  establishing  his  rights,  is  not  person- 
ally responsible  for  a  deficiency  caused  by 
the  failure  of  the  property  which  is  the  sub- 
ject of  the  suit  to  sell  for  enough  to  cover 


the  allowance  made  by  the  court  to  the  re- 
ceiver and  his  counsel,  and  the  expenses 
which  the  receiver,  without  special  request 
of  the  complainant,  has  incurred.  Atlantic 
Trust  Co.  V.  Chapman  (U.  S.),  13-1155. 

4.    CONTBOL  OF  KEOEIVEES   BY   COIIET. 

Court  of  co-ordinate  jurisdiction.  — 

Where  a  court  assumes  lawful  jurisdiction  of 
a  proceeding  having  for  its  object  the  wind- 
ing up  of  the  affairs  of  a  concern  and  the 
distribution  of  its  assets  among  its  creditors, 
and  in  conformity  with  law  appoints  a  re- 
ceiver to  take  charge  of  the  assets  of  the  con- 
cern and  orders  him  to  hold  and  administer 
them  under  the  direction  of  the  court,  such 
assets  are  vn  oustodia  legis,  and  no  other 
court  of  concurrent  jurisdiction  has  author- 
ity to  oust  the  jurisdiction  first  obtained  or 
interfere  with  the  assets;  and  the  assets  are 
not  released  from  the  custody  and  control  of 
the  first  court  so  as  to  subject  them  to  seiz- 
ure by  another  court,  by  the  fact  that  the 
first  court  removes  the  receiver  and  appoints 
another  in  his  stead  and  grants  an  appeal, 
and  takes  bond  thereon,  from  an  order  re- 
fusing to  set  aside  the  second  appointment. 
State  ex  rel.  Sullivan  v.  Reynolds  (Mo.),  14- 
198. 

Where  a  court  of  equity  acquires  jurisdic- 
tion of  a  cause  and  appoints  a  receiver  to 
take  charge  of  the  property  involved,  no 
other  court  of  co-ordinate  jurisdiction  has 
power  or  authority  to  interfere  with  the 
property  in  the  hands  of  the  receiver  by  en- 
joining the  receiver  from  exercising  control 
over  the  property  and  by  appointing  another 
receiver  to  take  charge  of  and  administer  the 
same  property  under  its  own  jurisdiction. 
State  ex  rel.  Sullivan  v.  Reynolds  (Mo.), 
14-198. 

Control  of  federal  receiver  by  state 
court.  —  Where  a  receiver  for  a  telephone 
company  is  appointed  by  a  federal  court,  the 
right  to  determine  the  rate  at  which  the  re- 
ceiver shall  furnish  telephone  service  belongs 
exclusively  to  such  court,  and  a  state  court 
has  no  power  to  interfere  by  injunction  with 
such  determination.  Rogers  v.  Chippewa 
Circuit  Judge   (Mich.),  3-114. 

5.    FOBEIGN    ReCEIVEES. 

Enforcement  of  claims  by  foreign 
receivers.  —  It  is  only  upon  considerations 
of  comity  that  courts  of  one  state  will  recog- 
nize and  enforce  the  claims  of  a  receiver  ap- 
pointed in  another  state;  and  such  consid- 
erations will  not  induce  the  courts  to  permit 
a  foreign  receiver  to  enforce  claims  to  the  in- 
jury of  citizens  of  the  domestic  state.  Choc- 
taw Coal,  etc.,  Co.  v.  Williams-Echols,  etc., 
Co.  (Ark.),  5-569. 

Where  a  resident  creditor  has  seized  prop- 
erty of  a  nonresident  debtor  under  writs  of 
attachment  and  garnishment,  in  the  enforce- 
ment of  a  valid  claim,  a  foreign  receiver  of 
the  property  of  such  debtor  will  not  be  per- 
mitted to  displace  the  creditors'  liens  on  the 
property  seized.  Choctaw  Coal,  etc.,  Co.  v. 
Wiliiams-Echols,  etc.,  Co.  (Ark.),  5-569. 
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BECEIVING  STOLEN  PROPERTY. 

1.  Nature  and  Elements  op  Offense, 

1353. 

2.  Indictment  or  Information,  1353. 

3.  Evidence,  1353. 

4.  Instructions,  1354. 

5.  Verdict,  1354. 

1.  Nature  and  Elements  of  Offense. 

As  accessory  or  substantial  offense.— 

Ill  Nebraska  receiving  or  buying  stolen 
goods,  with  intent  to  defraud  the  owner,  is 
not  an  accessory,  but  a  substantive,  offense, 
and  a  conviction  may  be  had  without  regard 
to  the  person  who  stole  the  goods,  or  from 
whom  they  were  received.  In  re  Loomis 
(Neb.),  18-1024. 

Necessity  that  property  received  be 
stolen  property.  —  Under  an  indictment 
for  receiving  stolen  goods  knowing  them  to 
be  stolen,  the  accused  cannot  be  convicted  of 
an  attempt  to  commit  the  crime  where  it  ap- 
pears that  the  goods  had  lost  their  character 
as  stolen  goods  at  the  time  they  were  offered 
to  the  accused.  People  v.  Jaffe  (N.  Y.),  7- 
348. 

Knoirledge  of  stolen  character  of 
property  as  element.  —  Knowledge  of  the 
stolen  character  of  the  property  is  an  essen- 
tial element  of  the  offense  of  attempting  to 
receive  stolen  goods  knowing  them  to  be 
stolen,  and  there  cannot  be  such  knowledge 
where  the  goods  have  not  in  fact  been  stolen. 
People  -v.  Jaffe  (N.  Y.),  7-348. 

Consideration  for  receiving  as  ele- 
ment. —  The  phrase  "  upon  any  considera- 
tion "  in  a  statute  (Rev.  Pen.  Code  S.  D., 
§  618)  making  it  a  crime  to  buy  or  receive 
stolen  property  "  in  any  manner  upon  any 
consideration,"  is  synonymous  with  "  any  mo- 
tive "  or  "  for  any  cause,"  and  does  not  make 
"  some  consideration "  for  buying  or  receiv- 
ing stolen  property  an  ingredient  of  the  of- 
fense and  therefore  an  information  under  the 
statute  need  not  allege  a  consideration.  State 
17.  Pirkey  (S.  D.),  18-192. 

2.  Indictment  or  Information. 

Necessity  of  allegation  of  name  of 
thief.  —  It  is  not  necessary  that  an  indict- 
ment for  receiving  stolen  property  shall  al- 
lege the  name  of  the  thief  or  that  his  name 
i.i  unknown  to  the  grand  jury.  Beuchert  v. 
State  (Ind.),  6-914. 

An  information  for  buying  or  receiving 
stolen  property  need  not  allege  the  name  of 
the  person  who  committed  the  larceny,  and 
it  is  sufficient  on  the  trial  to  prove  that  the 
property  was  stolen  without  showing  who 
stole  it.     State  v.  Pirkey  (S.  D.),  18-192. 

Criminal  intent  of  receiver.  —  An  in- 
dictment for  receiving  stolen  goods  with 
knowledge  of  their  character  need  not  allege 
a  criminal  intent  on  the  part  of  the  receiver, 
if  found  under  a  statute  which  does  not  make 
such  intent  a  constituent  element  of  the  of- 
fense.    State  V.  Sakowski   (Mo.),  4-751. 


Under  a  federal  statute  providing  for  the 
punishment  of  one  who  receives  property 
which  has  been  feloniously  taken  or  stolen 
from  another,  knowing  the  same  to  have  been 
taken  or  stolen,  it  is  not  essential  to  allege 
in  the  indictment  that  the  property  was  re- 
ceived without  the  consent  of  the  owner  or 
with  intent  to  deprive  him  of  its  use  and 
benefit,  the  criminal  intent  and  evil  purpose 
of  the  receiver  being  sufficiently  alleged  where 
his  act  is  characterized  as  "  unlawful "  and 
"felonious."  Bise  v.  United  States  (U.  S.), 
7-165. 

Allegation  that  receiver  bne^v  from 
whom  goods  stolen.  —  Where  the  statute 
makes  receiving  stolen  goods  an  independent 
substantive  offense,  an  allegation  in  an  in- 
dictment that  the  receiver  knew  from  whom 
the  goods  were  stolen  is  unnecessary  and  im- 
material, and  the  failure  of  the  prosecution 
to  prove  such  allegation  does  not  affect  the 
validity  of  a  verdict  of  guilty  based  upon  evi- 
dence establishing  the  offense  under  the  re- 
maining allegations  of  the  indictment.  State 
V.  Sakowski  (Mo.),  4-751. 

Sufficiency  of  information  in  gen- 
eral. —  The  charge  of  buying  stolen  horses 
in  this  state,  knowing  the  same  to  have  been 
stolen,  with  intent  by  such  buying  to  defraud 
the  owner,  states  an  offense,  even  though  the 
charge  further  recites  that  the  horses  were 
stolen  in  South  Dakota.  In  re  Loomis  (Neb.), 
18-1024. 

Sufficiency  of  description  of  stolen 
goods.  —  A  description  of  goods  in  an  in- 
dictment for  receiving  stolen  goods,  held  suf- 
ficient.    State  V.  Sakowski    (Mo.),  4-751. 

3.  Evidence. 

Burden  of  proof.  —  To  sustain  a  convic- 
tion on  an  indictment  for  buying  and  receiv- 
ing stolen  goods,  the  state  must  bear  the  bur- 
den of  showing  that  the  defendant  bought  the 
property  described,  that  the  property  re- 
ceived was  stolen,  and  that  the  defendant 
knew  it  to  be  stolen  when  he  bought  it.  State 
V.  Gordon  (Minn.),  15-897. 

Admissibility  of  evidence  of  posses- 
sion of  other  stolen  property.  —  In  a 
prosecution  for  receiving  stolen  goods,  evi- 
dence tending  to  prove  that  other  stolen 
goods  were  found  in  the  possession  of  the  de- 
fendant at  the  time  of  or  prior  to  the  re- 
ceiving complained  of,  is  competent  to  be  con- 
sidered by  the  jury  in  determining  whether 
the  defendant  received  the  goods  with  guilty 
knowledge;  and  it  is  proper  for  the  court  to 
instruct  the  jury  as  to  purpose  for  which 
such  evidence  has  been  admitted.  Beuchert  v. 
State   (Ind.),  6-914. 

Admissibility  of  evidence  that  ac- 
cused hnowingly  gave  stolen  property 
in  exchange  for  that  received.  —  On  a 
trial  for  receiving  stolen  property  knowing  it 
to  have  been  stolen,  it  is  competent  to  show 
that  the  defendant  gave  other  property  which 
he  knew  to  have  been  stolen  for  that  which 
he  was  charged  with  receiving,  since  such  evi- 
dence tends  to  show  the  inadequacy  of  the 
consideration  paid  by  the  defendant.  State 
V.  Pirkey  (S.  D.),  18-192. 
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Host  Bf  receiTing.  —  In  a  prosecution 
fer  receiving  stolen  property  the  fact  that 
the  propCTty  was  taken  to  the  accused  at  an 
uraiaual  hour  nf  the  night  is  a  circumstance 
iDdicating  goiJty  knowledge.  State  v.  Gordon 
(Minn.),  iSneST. 

AdmisgiiaiUitgr  of  bill  of  sal«  not  prop- 
erly proved.  —  On  a  trial  for  receiving 
steten  property  knowing  it  to  have  heen 
stolen,  it  is  not  error  for  tbe  court  to  exclude 
fix>m  evidence  a  paper  purporting  to  be  a  bill 
of  sale  from  the  person  from  whom  the  de- 
fendant received  the  property,  where  iSiere 
is  no  evidence  that  it  had  been  signed  by  such 
person,  and  he  testifies  that  be  had  no  knowl- 
edge of  the  paper  and  never  signed  it.  State 
V.  Pirkey  (S.  D.),  18-1®2. 

Nature  of  evidence  of  guilty  know- 
ledge reiinired.  —  In  a  prosecution  for  re- 
ceiving stolen  property,  guilty  knowledge 
on  the  part  of  the  accused  need  not  be  di- 
rectly proved.  It  may  be  shown  by  circum- 
stances. In  determining  whether  he  had  such 
knowledge,  the  jury  are  justified  in  presum- 
ing that  the  accused  acted  rationally,  and 
that  whatever  would  convey  knowledge  or  in- 
duce a  belief  in  the  mind  of  a  reasonable  per- 
son would,  in  the  absence  of  countervailing 
evidence,  be  sufficient  to  apprise  the  accused  . 
of  a  similar  fact  and  to  create  in  his  mind  a 
similar  impression  and  belief.  State  v.  Gor- 
don <Minn.),  15-897. 

Sufficiency  of  evidence.  ^  In  it  prosecu- 
tion for  receiving  copper  wire  from  two  boys 
who  had  stolen  it,  evidence  held  to  be  suffi- 
cient to  sustain  the  conviction  of  the  defend- 
ant.    State  V.  Gordon  (Minn.),  15-897. 

Evidence  reviewed  in  a  prosecution  for  re- 
ceiving goods  stolen  from  a  corporation  and 
held  sufficient  to  establish  the  corporation's 
nonconsent  to  the  taking.  Beuchert  v.  State 
(Ind.),  6-914. 

In  a  prosecution  for  receiving  stolen  goods 
from  a  corporation,  it  is  proper  to  refuse  to 
instruct  the  jury  that  if  they  find  that  per- 
sons other  that  the  president  were  authorized 
by  the  corporation  to  buy  and  sell  its  goods 
and  materials,  then  they  shall  find  that  the 
corporation's  want  of  consent  to  the  taking 
of  the  goods  in  question  has  not  been  shown 
unless  the  state  has  proved  the  nonconsent  of 
each  and  every  person  that  was  authorized 
by  the  corporation  to  buy  and  sell  goods. 
Beuchert  v.  State  (Ind.),  6-914. 

4.  Instbtjctionb. 

Refusal  of  instructions  not  based  on 
evidence.  —  In  a  prosecution  for  receiving 
stolen  goods  it  is  proper  to  refuse  an  instruc- 
tion that  the  defendant  must  have  received 
the  goods  from  the  thief  and  not  from  the 
guilty  receiver,  where  there  is  no  evidence  to 
which  the  instruction  is  applicable.  Beuchert 
r.  State  (Ind.),  6-914. 

Right  of  defendant  to  complain  of 
favorable  instruction.  —  In  a  prosecution 
for  receiving  stolen  goods,  the  defendant  can- 
not complain  Of  an  instruction  that  he  must 
be  acquitted  if  the  evidence  shows  that  he  or 
his  wife  bought  the  goods  in  good  faith  with- 


out knowledge  that  they  had  been  stolen  from 
one  having  possession  of  them,  as  such  in- 
struction is  very  favorable  to  the  defendant. 
State  V.  Sakowski  (Mo.),  4-751. 

Proper  instruction  as  to  felonious 
taking.  —  In  a  prosecution  for  receiving 
stolen  goods  an  instruction  as  to  felonious 
taking  held  sufficient.  State  v.  ^3s.awaki 
(Mo.),  4-751. 

5.  Verdict. 

Finding  as  to  value  of  goods  received, 
—  A  conviction  for  receiving  stolen  property 
will  not  be  reversed  on  the  ground  that  the 
JBry  failed  to  find  tlie  value  of  the  propet-ty, 
where  the  information  alleged  that  it  was  of 
the  value  of  $1,200  and  the  jury  found  that 
it  was  greatly  in  excess  of  twenty  dollars. 
State  -v.  Pirkey  (S.  D,),  18-192. 


RECIPROCAL   DEMURRAGE. 

See  Cabbiebs,  3. 

RECITALS. 

Dedication  evidenced  by  recitals  in  deeds,  see 
Streets  and  Hiohwats,  2  a. 

Inconsistent  recitals  in  deeds,  see  DsEtm,  3  f. 

Effect  of  recitals  in  tax  deed,  see  Taxation, 
10  c. 

Necessary  recitals  in  indictments,  see  In- 
dictments AND   INPOBMATIONS,  3. 

Recital  in  will  as  acknowledgment  of  legal 
obligation,  see  Limitation  op  Actions, 
5  b. 

Beeital  of  consideration  in  deed  as  promise 
by  grantee  to  pay,  see  Limitation  of 
Actions,  3. 

Record  of  justice's  judgment  as  prima  facte 
evidence  of  recitals,  see  JusTices  op 
the  Peace,  4. 

Record  on  appeal,  see  Appeal  and  Ebbob, 
8  c. 

Sheriff's  deed  as  evidence  of  authoHty,  see 
Sheeipps  and  Constables,  2. 

Stipulations  in  notes  as  affecting  negotia- 
bility, see  Bills  and  Notes,  6  a. 

RECLAIMING  GOODS. 

Right  of  seller  on  breach  of  contract  by  buyer, 
see  Sales,  5  b. 

RECLAMATION  DISTRICTS. 

See  Dbains. 

RECOGNIZANCE. 
See  Bail. 

RECOLLECTION. 

Cross-examination  to  test  recollection  of  wit- 
ness, see  Witnesses,  4  b. 
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ft£COITSXXt£ItAXtON. 

Motions,  see  Alimony  and  Suit  Monet,  2. 

RECONVEBSION. 

See  CoNVEKsioN  and  Reconversion. 


RECONVEYANCE. 

Specific  performance  of  agreements  to  recon- 
vey,  see  Feacdolent  Conveyances,  2. 


RECORDING  ACTS. 

See  RtecoEDS. 

RECORDS. 

1.  VaIIOITY  and  CONSTBtJCTION  OF  STAT- 

UTES,   1355. 

2.  Effect  of  Change  of  RecoeMnq  Dis- 

TBIOTS,   1356. 

3.  li<rSTaUMENTs      REQtflfilNQ      RECOftDA- 

TION,  1356. 

4.  What  Constitutes   Recobd  of  In- 

steument,  1356. 

5.  Effect  of  Recording  oe  Failing  to 

Recoed  Instbument,  1357. 

6.  Pboof  of  Records,  1357. 

7.  Rights,   Duties,   and   Liability   op 

RecoBdinG  OFFIceB,  1357. 

Denial  of  matter  of  record  on  information 
and  belief,  see  Pleading,  4  a  ( 3 ) . 

Deposit  of  deed  for  registration  as  delivery, 
see  Deeds,  1  c  (3). 

Family  records  to  prove  age,  see  Rape,  2  d 

Judicial  notice  of  records,  see  Appeal  and 
Ebeob,  12  g;  Evidence,  1  c. 

Lost  records,  see  Lost  Papkbs  and  Reooeds. 

Marriage  license  and  certificate  from  another 
state  as  evidence  in  bigamy  case,  see 
Bigamy,  4. 

Minutes  of  grand  jury  as  public  record,  see 
Geand  Juby,  6. 

Necessity  of  recording  lease,  see  LandloBD 
AND  Tenant,  2. 

Power  of  court  to  amend  record,  see  COUBTS, 
2  a. 

Proof  of  ordinances  by  original  record,  see 
Municipal  CobpobAtions,  5  c. 

Record  on  appeal,  see  Appeal  and  EBBOE,  8. 

Stock  brands,  see  Animals,  1  b. 

Summons  as  pari  of  record,  see  Summons 
AND  Process,  1. 

Supplying  omiBsions  in  record  of  judgment, 
see  Obiminal  Law^,  7  b  (5), 

Time  for  making  or  completing  record  on  ap- 
peal, see  Appeal  and  Ebrob,  7  a. 

Weather  bureau  records  in  evidence,  see  Evi- 
dence, 9  a. 


1.  Validity  and  ConsteuotioN  of  Statutes. 

Validity  of  statute  rectulring  record 
of  pre-existing  Instrumeiits.  —  Statutes 
making  filing  or  recording  essential  to  the 
validity  of  certain  instruments  are  not  un- 
constitutional as  impairing  the  obligation  of 
contracts  with  respect  to  pre-existing  instru- 
ments. Hence,  where  a  statute  provides  that 
no  amendment  to  the  by-laws  of  a  beneficial 
association  shall  take  effect  until  it  has  been 
filed,  an  amendment  not  so  filed  cannot  be  Set 
up  by  the  association  as  a  defense  to  an  ac- 
tion on  a  pre-existing  benefit  certificate, 
though  such  certificate  was  issued  with  the 
proviso  that  it  should  be  subject  to  all  future 
amendments  of  the  association's  by-laws. 
Knights  of  Maccabees  v.  Nitsch  (Neb,),  5- 
257. 

Validity  of  California  Torrens  Act.— 
The  California  Torrens  Act  establishing  a 
system  for  the  registration  of  titles  to  lajid 
ivhereby  the  official  certificate  will  always 
sho*  the  state  of  the  title  and  the  person  in 
whom  it  is  vested,  and  as  a  foundation  for 
the  system  authorizing  a  proceeding  in  court 
^^'hereby,  prior  to  a  registration,  titles  may 
be  settled  and  declared  by  a  conclusive  decree 
of  the  court  upon  the  filing  of  a  petition  by 
the  Owner  of  land  with  the  names  of  all  the 
adjoining  owners  and  persons  having  any 
Claim  to  of  interest  in  the  land,  and  notice  by 
publication  of  the  time  and  place  of  hearing, 
and  notice  by  either  personal  service  or  by 
publication  upon  proper  affidavit  upon  the 
persons  mentioned  in  the  petition,  with  a 
further  provision  that  any  person  who  has 
been  or  would  be  defrauded  by  the  decree 
and  who  has  had  no  actual  notice  of  the  pro' 
eceding  may  maintain  an  aetion  to  establish 
his  right  against  the  registered  owner  within 
five  years  after  the  first  registration,  does 
not  operate  as  a  denial  of  dtie  process  of  law 
or  the  equal  protection  of  the  laws  as  re- 
spects persons  actually  owning  the  land  or 
some  interest  therein  but  who,  because  of  the 
fact  that  their  claims  are  unknown  to  the 
petitioner,  are  not  named  in  the  petition  and 
consequently  do  not  receive  any  notice  ex- 
cept that  afforded  by  publication.  Robinson 
V.  Kerrigan  (CaL),  12-829. 

The  Torrens  Act  of  California,  in  providing 
for  a  proceeding  in  court  for  the  establishing 
of  titles,  is  not  invalid  as  committing  to  the 
judicial  department  of  the  state  a  function 
which  is  administrative  and  not  judicial  in 
character.  The  fact  that  the  proceeding  may 
be  had  where  there  is  no  adverse  claim  to  the 
land  and  no  existing  controversy  or  dispute 
as  to  the  ownership  thereof,  does  not  make 
the  proceeding  an  administrative  function 
which  cannot  be  performed  by  the  judicial 
department.  Robinson  v.  Kerrigan  (CaL), 
12-829. 

The  provisions  of  such  act  requiring  the 
registrar  to  note  upon  the  duplicate  certifi- 
cate of  title  in  his  office  the  existence  and 
general  character  of  instruments  creating 
liens,  ineumbi'ances,  trusts,  powers,  or  leases 
affecting  the  land  described  in  the  certificate, 
are  not  objectionable  as   conferring  judloitii 
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functions  upon  a  nonjudicial  officer  in  re- 
quiring the  registrar  to  determine  the  legal 
effect  of  the  instruments  mentioned.  Robin- 
son j;.  Kerrigan   (Cal.),  12-829. 

Such  act  is  not  open  to  the  objection  that 
it  is  special  in  that  it  makes  special  provi- 
sions regarding  the  statute  of  limitations, 
the  rights  of  purchasers  in .  good  faith  oj 
lands  registered  under  the  act,  and  other  mat- 
ters peculiar  to  the  lands  brought  within  its 
provisions.  Robinson  r.  Kerrigan  (Cal.),  12- 
829. 

Such  act,  being  entitled  "An  act  for  the 
certification  of  land  titles  and  the  simplifica- 
tion of  the  transfer  of  real  estate,"  is  not 
invalid  as  embracing  more  than  one  subject 
or  as  failing  to  express  that  subject  in  the 
title,  although  .the  act  contains  provisions  re- 
lating to  felonies,  county  government,  prin- 
cipal and  surety,  attorneys  at  law,  judgments, 
liens,  procedure,  and  adverse  claims,  such 
subjects  all  being  germane  to  the  general  sub- 
ject and  appropriate  to  eilect  the  main  object 
of  the  law.  Robinson  v.  Kerrigan  (Cal.), 
12-829. 

Constmction  of  Massachusetts  Tor- 
rens  Act.  —  Upon  an  application  for  the 
registration  of  a  title  to  real  property  under 
the  Massachusetts  statute,  the  appointment 
of  a  master  is  for  the  determination  of  the 
facts.  Exceptions  to  his  findings  may  be 
taken,  and  they  are  then  considered  by  the 
Land  Court.  But  in  such  a  proceeding  a 
party  may  take  an  appeal  from  the  decision 
of  the  judge,  for  a  trial  by  jury  upon  the 
facts.  If  he  does  this,  issues  are  framed,  and 
the  facts  are  finally  determined  by  the  jury. 
Questions  of  fact  which  are  raised  by  the  ap- 
pealing party  by  exceptions  to  the  master's 
report  cannot  afterwards  be  considered  by 
the  judge  on  the  exceptions,  when  the  party 
has  elected  to  have  a  trial  by  jury  on  an  ap- 
peal. Upon  such  an  election,  issues  should 
be  framed  to  cover  all  the  material  questions 
of  fact  that  he  raised  by  his  exceptions.  East 
Boston  Co.  V.  Commonwealth  (Mass.),  17- 
146. 

In  such  a  proceeding  the  report  of  the 
judge  presents  for  the  consideration  of  the 
Supreme  Judicial  Court  only  questions  of 
law.  The  judge  has  no  jurisdiction  to  report 
anything  but  questions  of  law  in  such  a  case, 
with  such  facts  as  are  necessary  to  the  un- 
derstanding of  them.  These  arise  upon  the 
rulings  and  refusals  to  rule  set  out  in  the  re- 
port. East  Boston  Co.  v.  Commonwealth 
(Mass.),  17-146. 

2.  Effect  of  Change  of  Recobdino 

DiSTBICTS. 

Validity  of  prior  record  upon  change 
of  districts.  —  That  part  of  the  Act  of  Con- 
gress providing  for  the  record  of  deeds  and 
other  conveyances  and  instruments  of  writ- 
ing in  the  Indian  Territory,  which  provides 
that,  "  such  instruments  heretofore  recorded 
with  the  clerk  of  the  United  States  Court  of 
the  Indian  Territory  shall  not  be  required  to 
be  again  recorded  under  this  provision,  but 
shall  be  transferred  to  the  indexes  without 


further  cost,  and  such  record  heretofore  made 
shall  be  of  full  force  and  effect,  the  same  as 
if  made  under  this  statute,"  casts  no  addi- 
tional duties  upon  mortgagees  who,  prior  to 
its  passage,  had  filed  or  recorded  their  in- 
struments in  conformity  with  the  recordation 
laws  then  in  force.  Keys  v.  First  Nat.  Bank 
(Okla.),  18-152. 

Where  a  chattel  mortgage  was  filed  or  re- 
corded, at  Muskogee,  in  the  Northern  District 
of  the  Indian  Territory,  which  was  the  proper 
place  of  recordation  at  the  time  thereof,  and 
by  a  subsequent  Act  of  Congress  the  North- 
ern District  was  subdivided  and  Vinita  made 
the  recording  office  for  the  part  of  the  North- 
ern District  in  which  the  property  mortgaged 
w  as  situated,  such  change  did  not  affect  the 
validity  of  such  recordation.  Keys  v.  First 
Nat.  Bank  (Okla.),  18-152. 

The  record  of  a  chattel  mortgage,  in  a  dis- 
trict where  the  property  covered  thereby  lies, 
though  upon  subdivision  of  the  district  sub- 
sequent to  the  record  of  the  mortgage  the 
property  may  fall  within  the  new  district,  is 
notice  to  purchasers  or  incumbrancers.  Keys 
V.  First  Nat.  Bank    (Okla.),  18-152. 

3.  Xnstbumknts   Requibing   Recobdation. 

Assignment  of  mortgage.  —  An  assign- 
ment of  a  mortgage  on  real  property  is  a 
conveyance  within  the  meaning  of  a  statute 
requiring  conveyances  of  real  property  to  be 
recorded  and  providing  that  conveyances  not 
so  recorded  shall  be  void  as  against  subse- 
quent purchasers  for  value  without  notice. 
Huitink  v.  Thompson   (Minn.),  5-338. 

A  purchaser  of  land  may  rely  on  the  regis- 
try records  as  to  the  ownership  of  outstjind- 
ing  mortgages,  and  he  will  be  protected  in 
making  a  payment  to  a  mortgagee  to  procure 
a  release  of  the  mortgage,  a  previous  assign- 
ment of  which  has  not  been  recorded ;  because 
he  pays  the  mortgage  debt,  not  as  a  debtor, 
but  as  a  part  of  the  purchase  price  of  the 
land,  and  therefore  the  case  does  not  come 
within  the  exception  to  the  rule  as  to  the 
effect  of  the  registry  records  that  a  debtor 
whose  debt  is  evidenced  by  a  negotiable  note, 
though  secured  by  a  recorded  mortgage,  has 
no  right  to  rely  on  the  records  in  paying  such 
debt.     City  Bank  v.  Plank   (Wis.),  18-869. 

Necessity  that  deed  he  recorded  to 
make  possession  of  part  of  lot  extend 
to  whole.  —  In  Georgia,  the  controlling  cases 
are  to  the  effect  that  a  record  is  not  neces- 
sary in  order  to  make  possession  of  a  part 
extend  to  the  limits  of  a  lot  or  known  tract 
described  in  the  deed,  and  the  code  provision 
is  immaterial  where  the  deed  relied  upon  was 
made  prior  to  its  adoption.  Roberson  V. 
Downing  Co.   (Ga.),  1-757. 

4.  What  Constitutes  Record  op 
Insteument. 

Delivery  to  clerk  ontside  of  office  as 
constitnting  filing.  —  The  delivery  of  » 
paper  to  the  clerk  of  a  court  at  a  place  other 
than  the  clerk's  office  is  not  a  filing  of  such 
paper  in  the  clerk's  office.  Old  Colony  St.  R. 
Co.  i:  Thomas   (Mass.),  18-247. 
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5.  Effect  of  Eecokding  or  Failing  io 
Record  Instbdment. 

Validity  of  unrecorded  oonveyanoe 
against  subsequent  purchaser  in  gen- 
eral. —  The  failure  of  a  prior  purchaser  to 
record  his  conveyance  may,  when  taken  in 
connection  with  other  facts  and  circum- 
stances, estop  him  to  rely  upon  it  against  a 
subsequent  purchaser  whom  he  has  led  to  be- 
lieve in  and  act  upon  its  nonexistence,  even 
though  he  afterwards  gets  his  conveyance  on 
record  before  the  later  one;  and  this  is  so 
notwithstanding  the  existence  of  a  recording 
act  which  merely  declares  void  any  unre- 
corded conveyance  as  against  any  subsequent 
hona  fide  purchaser  "whose  conveyance  shall 
first  be  duly  recorded."  Marling  v.  Nom- 
mensen  (Wis.),  7-364. 

Validity  of  unrecorded  -warranty 
deed  against  subsequent  quitclaim 
deed.  —  An  unrecorded  warranty  deed  is 
valid  and  effectual  as  against  a  recorded  quit- 
claim deed  which  was  executed  subsequently 
by  the  same  grantor  and  which  purports  only 
to  "remise,  release,  and  quitclaim"  the 
grantor's  interest  in  the  premises.  Fowler  V. 
Will  (S.  Dak.),  8-1093. 

In  order  for  the  grantee  in  a  quitclaim 
deed  to  take  advantage  of  the  statute  requir- 
ing conveyances  of  real  estate  to  be  recorded, 
and  thereby  to  defeat  the  title  held  under  an 
earlier  unrecorded  deed  executed  by  the  same 
grantor,  he  must  have  paid  a  valuable  con- 
sideration therefor,  and  the  payment  of  a 
merely  nominal  amount  will  not  meet  this 
requirement.  Morris  v.  Wicks  (Kan.),  19- 
319. 

Validity  of  unrecorded  deed  as  against 
subsequent  lessee.  —  A  lease  of  an  inter- 
est in  a  mining  claim  for  two  years  is  not  a 
conveyance  within  the  Alaska  statute  (Civ. 
Code,  c.  11,  §  98)  providing  that  an  unre- 
corded conveyance  shall  be  void  as  against  a 
subsequent  purchaser  whose  conveyance  shall 
be  first  recorded,  and  therefore  the  lessee  is 
not  entitled  to  protection  against  a  purchaser 
under  a  prior  deed  which  has  not  been  re- 
corded at  the  time  of  the  execution  of  the 
lease.    Eadie  v.  Chambers   (U.  S.),  18-1096. 

Failure  to  record  assignment  of 
mortgage  as  estoppel  to  deny  author- 
ity of  mortgagee  to  discharge.  —  An  as- 
signee of  a  mortgage  may,  by  failing  to  re- 
cord the  assignment,  estop  himself  to  deny 
the  mortgagee's  authority  to  discharge  the 
mortgage  in  favor  of  a  purchaser  of  the  prop- 
erty in  good  faith  and  in  reliance  upon  the 
public  records.  Marling  ■».  Nommensen 
(Wis.),  7-364. 

Becord  of  instrument  not  in  chain 
of  title  as  constructive  notice.  —  Under 
the  South  Dakota  statute  (Rev.  Pol.  Code, 
§§  868-871),  requiring  a  numerical  index  as 
well  as  a  grantor  and  grantee  index  to  be 
kept  of  all  recorded  mortgages,  etc.,  affecting 
the  title  to  real  property,  the  record  of  a 
mortgage  indexed  in  accordance  with  the  stat- 
ute is  constructive  notice  to  a  subsequent 
purchaser  of  the  premises,  though  the  name 
of   the   mortgagor    does   not    appear   in   the 


chain  of  title.  Fullerton  Lumber  Co.  i;. 
Tinker   (S.  Dak.),  18-11. 

Defective  record  as  constructive  no- 
tice in  general.  —  Where  a  deed  is  properly 
attested,  a  clerical  error  in  its  registration 
does  not  destroy  the  character  thereof  as  a 
constructive  notice.  Roberson  v.  Downing 
Co.  (Ga.),  1-757. 

Under  the  Alabama  Code  providing  that  a. 
conveyance  is  operative  as  a  record  from  the 
day  of  the  delivery  to  the  judge  of  probate, 
the  fact  that  the  judge,  in  the  recordation  of 
a  mortgage  on  crops  raised  during  certain 
years,  omits  to  specify  the  years  as  set  out 
in  the  mortgage  does  not  render  the  record 
ineffective  as  constructive  notice  to  subse- 
quent purchasers  for  value.  Chapman  &  Co. 
V.  Johnson  (Ala.),  4-559. 

Record  of  mortgage  in  "  Miscellane- 
ous Record  Book "  as  constructive  no- 
tice. .—  Where  a  recording  act  does  not  re- 
quire the  keeping  of  special  books  in  which 
to  record  mortgages,  the  recording  of  mort- 
gages in  the  "  Miscellaneous  Record  Book " 
is  sufficient  to  operate  as  constructive  notice. 
Ivey  V.  Dawley  (Fla.),  7-354. 

Record  of  deed  intended  as  mortgage 
in  booh  of  deeds  as  constructive  notice. 
—  Under  the  Michigan  recording  act,  a  deed 
which  is  absolute  on  its  face  but  is  intended 
as  a  mortgage  is  void  as  against  subsequent 
purchasers  for  value,  if  it  is  recorded  in  the 
entry  book  of  deeds,  and  not  in  the  book  of 
mortgages,  and  the  defeasance  is  unrecorded. 
Grand  Rapids  Nat.  Bank  v.  Ford  (Mich.), 
8-102. 

Effect  of  destruction  of  record  as 
against  subsequent  purchasers.  —  Where 
a  deed  has  been  once  recorded,  a  subsequent 
burning  or  other  destruction  of  the  records 
will  not  render  the  same  ineffectual  as  notice 
to  subsequent  purchasers.  Cooper  v.  Flesner 
(Okla.),  20-29. 

6.  Proof  of  Records. 

Certificate  of  officer  as  proper  au- 
thentication of  copy.  —  A  mere  certifi- 
cate from  an  official  having  the  custody  of 
records  is  a  sufficient  authentication  of  a 
copy  thereof.  Kellogg  v.  Finn  (S.  Dak.), 
18-363. 

Presumption  that  instrument  is 
properly  indexed.  —  All  public  officers  are 
presumed  to  have  performed  their  duty,  and 
therefore  the  registrar  of  deeds  will  be  pre- 
sumed to  have  indexed,  as  required  by  stat- 
ute, a  mortgage  recorded  in  his  office.  Ful- 
lerton Lumber  Co.  v.  Tinker  (S.  Dak.),  18- 
11. 

7.  Rights,  Duties,  and  Liability  of 
Recording  Officer. 

Ijiability  of  recording  officer  for  neg- 
ligence in  recording  or  failing  to  re- 
cord instrument.  —  The  register  of  deeds 
is  a  ministerial  officer,  and  as  such  is  liable 
at  common  law,  in  the  absence  of  an  express 
statute,  to  an  action  for  damages  caused  by 
his  failure  or  neglect  to  perform  the  duties 
of  his  office,  or  for  their  negligent  or  illegal 
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performance.  Rising  v.  Dickinson  (N.  D.), 
20-484. 

Under  the  Tennessee  statute  regulating  the 
duties  of  the  registers  of  deeds,  the  register 
and  his  sureties  are  liable  to  individuals  for 
damages  caused  by  failure  to  register  a  dfied 
properly,  without  regard  to  whethfir  or  not 
the  failure  was  due  to  wilfulness  or  negli- 
gence, or  to  an  innocent  mistake.  State  v. 
McClellan  (Tenn.),  3-992. 

Under  sections  2452,  2453,  Rev.  Codes  1905, 
it  is  made  the  duty  of  the  register  of  deeds 
of  each  county  to  keep  a  numerical  index  in 
his  office,  in  which  shall  be  noted,  opposite 
the  description  of  eax!h  tract,  the  volume  and 
page  of  each  mortgage  or  other  instrument 
affecting  the  title  thereto.  Held,  that  de- 
fendant's failure  for  over  two  months  after 
a  mortgage  was  duly  recorded,  to  note  the 
same  in  such  numerical  index  is  negligence 
per  se,  rendering  him  liable  to  one  wlio,  in 
reliance  on  such  index,  purchases  the  prop- 
erty and  sustains  damage  as  the  necessary 
and  proximate  result  of  such  official  negleet. 
Rising  17.  Dickinson   (N.  D.),  20-484. 

When  cause  oi!  action  for  negligence 
aocmes.  —  The  right  of  action  against  a 
re^ster  of  deeds  for  failure  to  register  a 
deed  properly  accrues  and  the  statute  begins 
to  run  when  the  consequential  injury  occurs 
and  not  at  the  time  the  incorrect  registration 
is  made.     State  v.  McClellan  (Tenn.),  3-992, 

Contribntory  negligence  of  plaintiff 
as  defense  to  action  against  recording 
officer.  —  It  is  essential  to  a  recovery  for 
such  negligence  that  plaintiff  be  free  from 
contributory  negligence,  but  it  was  not  con- 
tributory negligence  on  plaintiflF's  part  in 
failing  to  examine  the  grantor  and  grantee 
index  wherein  such  mortgage  was  noted. 
Rising  V.  Dickinson  (N.  D.),  20-484. 

In  an  action  on  the  official  bond  of  a  for- 
mer register  of  mesne  conveyances,  for  negli- 
gence in  failing  to  record  an  original  chattel 
mortgage  for  a,  larger  sum  than  $100,  in  the 
manner  required  by  law,  where  it  appears 
that  a  negligent  act  of  the  mortgagee,  after 
delivery  of  the  mortgage  to  the  register  was 
the  direct  and  proximate  cause  of  the  failure 
of  the  register  to  record  the  mortgage  in  the 
manner  required,  the  mortgagee  is  estopped 
to  recover  damages.  Burris  v.  Austin  (S. 
C),  20-1308. 

Sufficiency  of  evidence  in  action 
against  recording  officer.  —  In  an  action 
against  the  register  of  deeds,  where  plain- 
tiffs right  to  recover  was  admittedly  de- 
pendent upon  proof  that  a  third  person  was 
insolvent,  evidence  examined,  and  held  in- 
sufficient to  establish  such  fact.  Rising  v. 
Dickinson   (N.  D.) ,  20-484. 

Duty  to  permit  inspection  of  records. 
—  Under  the  provisions  of  the  Florida  stat- 
ute the  public  generally,  including  any  person 
or  firm  who  may  be  engaged  in  the  enter- 
prise of  compiling  a  complete  set  of  abstract 
books  of  the  titles  to  all  the  real  estate  in  a 
county,  have  the  continuous  right  at  all  rea- 
sonable hours  and  times,  by  themselves  or 
their  agents  or  assistants,  without  any  ser- 
vice or  assistance  from  the  clerk  or  ids  depu- 


ties in  connection  therewith  other  than  that 
general  supervision  and  watchfulness  as  to 
what  is  going  forward  in  his  office  that  is 
necessary  to  the  safe  keeping  of  such  records, 
then  suen  cletk  is  not  entitled  to  any  fees  or 
compensation  from  the  persons  making  the 
abstracts.  State  ess  rel.  Davis  v.  McMillan 
(Fla.),  6-587. 

Poll  books  of  a  special  election  under  a 
special  act  of  the  legislature  deposited  in  the 
office  of  the  clerk  of  a  county  court  are  pub- 
lic papers,  and  it  is  the  duty  of  the  clerk 
to  allow  an  inspection  thereof  in  a  proper 
cause,  though  such  special  act  be  unconstitu- 
tional.    Payne  v.  Staunton   (W.  Va.),  2-74. 

The  clerk  of  a  county  court  has  such  an 
interest  as  entitles  him  to  refuse  an  inspec- 
tion of  the  records  in  his  office  when  such 
inspection  is  not  called  for  by  law.  Payne  v. 
Staunton   (W.  Va.),  2-74. 

An  inspection  of  the  records  in  a  county 
clerk's  offict  is  not  a  right  vested  in  every 
person  under  all  ciFCvmstances.  The  person 
asking  it  must  have  an  interest  in  the  record 
and  the  inspection  must  be  for  a  legitimate 
purpose.    Payne  v.  Staunton  (W.  Va.),  2-74. 

Mandamus  to  compel  inspection  of 
records.  —  Several  persons  who  make  com- 
mon application  to  a  clerk  of  the  county  court 
for  the  inspection  of  pufeiio  records  may  upon 
refusal  unite  in  mandamus  to  compel  such 
inspection,  if  Mititled  thereto.  Payne  v. 
Staunton   (W.  Va.),  2-74. 

Mandamus  will  not  U«  to  compel  inspec- 
tion of  r-ecords  by  a  private  individual  for 
the  sole  purpose  of  learning  evidence  for  the 
institution  of  criminal  prosecution.  Payne 
V.  Staunton  (W.  Va.),  2-74. 


See  SBx-oFr  and  Copnterci^im. 


BECBIBIINATIOir. 

Defense  to  action  for  divorce,  see  DrvoBCE, 
3  a. 

BXDElMtPTJOIf. 

Dower  in  equity  of  redemption,  see  ©owbb, 

Equity  oi   redemption,  see  Mortgages  At'D 

Deeds  of  Trust,  12, 
Execution  sales,  see  Executions,  9, 
Municipal   bonds   redeemed  before   maturity, 

see  Municipal  Cobpoeations,  8  e  (2). 
Tax  sales,  see  Taxation,  10  d. 


BEDtTNDAN^T. 

Striking   out   redundant   matter  l)y   amend- 
ment, see  Pleamnb,  9  d. 

BE-ENACTMENT. 

Repeal  and  ne-enactment  of  statute,  see  Stab- 
CTES,   6. 


EE-E^TKi— EEFOKMATION  OF  INSTILMENTS.        135£» 


RE-ENTRY. 

Eight  of  landlord  tQ  re-enter,  see  I4AN0IABD 
AND  Tenant,  7. 


RE-EXAMINATION. 

See  Witnesses,  4  e. 

REFERENCES. 

Eefuaail  of  rrferee  to  allow  filing  of  addi- 
tional pleas  at  hearing  as  harmless 
error,  see  Appeal  and  Erkob,  15  b  (2). 

Referring  injunction  suit  to  master,  see  In- 
junctions, 3  f. 

Necessity  of  ezceptians  to  mlingli  oC 
referee.  .—  Under  the  provisions  of  the  old 
code  (§§  293,  295),  a  report  of  a  referee  ap- 
pointed by  the  District  Court  could  be  as- 
sailed by  a  motion  to  set  it  aside  or  by 
proper  exceptions  thereto  filed  on  the  coming 
in  of  the  report,  and  it  was  not  essential 
that  exceptions  be  taken  to  errors  occurring 
on  the  trial  before  him  if  such  errors  ap- 
peared of  record.  Kelley,  etc.,  Milling  Co. 
1;.  Schreiber   (Kan.),  20-192. 

The  amended  code  makes  no  provision  for 
exceptions  or  for  bills  of  exception.  (Laws 
1909,  c.  182;  Gen,  St.  1919,  0.  95.)  Kelley, 
etc..  Milling  Co.  v.  Schreiber  (Kan.),  20- 
192. 

Extension  og  time  Cor  filing  report. 
—  Where  the  District  Court,  by  an  order 
appointing  a  referee,  limits  the  time  within 
which  he  shall  file  his  report,  the  court  way 
for  cause,  and  within  the  time  limited,  ex- 
tend the  time  within  which  such  report  may 
be  filed.  Clark  v.  Bank  of  Hennessey 
(Okla.),  2-219. 

Striking  report  from  files  for  non- 
prejudicial failure  to  give  notice  of 
findings.  —  It  is  not  error  for  the  court  to 
deny  a  motion  to  strike  the  referee's  report 
from  the  files  because  the  defeated  party  was 
not  notified  of  the  finding,  where  it  is  not 
shown  that  any  substantial  right  was  preju- 
dieed  thereby.  Clark  v.  Bank  (Okla.),  2- 
219. 

REFERENDUM. 

Application  of  referendum  law  to  incurring 
of  municipal  indebtedness,  gee  Munici- 
pal COEPOBATIONS,   8   C. 

Direct  exercise  of  legislative  power  by  peo- 
ple, see  Municipal  Cobpoeations,  2. 

Efl'ect  as  delegation  of  legislative  power,  see 
Constitutional  Law,  20. 

Self-executing  constitutional  previsions,  see 
Constitutional  Law,  24. 

Validity  of  initiative  and  referendum  as  af- 
fecting form  of  government,  see  Con- 
stitutional Law,  13;  Municipal  Cob- 
poeations, 2. 


REFORMATION    OF    INSTRIIMENTa. 

Contracts  for  sale  of  real  estate,  see  Venpo? 

AND  PURCHASEE,   3   k. 

Fire     insurance     poliQiesy     see     iNpu^AWOR,, 

5  k. 
Insurance  policies  generally,  see  Insuba^ce, 

3  d. 
Mortgage  of  real  estate  in  form  of  chaittel 

mortgage,    see    MWKtWeES   and   Deeds 

OF  Trusts,  2. 
Oral  egotracts,  see  Frauds,  S^atut^;  of,  3- 
Tax  deeda,  see  Taxation,  10  e. 

Reformation  of  willv  -^  A  court  of 
CKpity  has  no  power  to  reform  a  will  duly 
admitted  to  probate.  Polsey  v.  J^ewtOU 
(Mass.),  15-139. 

A  plain,  written  legal  will  oannot  he  re- 
formed by  making  additions  to  it.  Crawley 
V.  Kendrick  (Ga.),  2-643. 

Reformation  of  4eed  fo?  inutw%l  07 
unilateral  mistake.  —  ^  dee4  may  l^p  P^"?' 
rected  on  the  ground  of  mistake  where  the 
mistake  is  mutual,  If  unilateral,  the  reniedy 
is  resflission.  Wirscbing  v,  Gran^  I^Qllge  pf 
F.  &  A.  M.   (N.  J.),  3-448. 

Reformation  of  insurance  policy  ffl^ 
mutual  mista^ke.  ->■  A  court  qf  equity  has 
power  to  reform  a  policy  of  fire  inaurance 
wiich  by  reason  of  mistake  in  its  execution 
does  not  conform  to  the  real  agreement  pf 
the  parties.  Phceni^c  Ins.  Co.  v.  State  (A?'ki), 
6-440, 

Reformfition  of  voluntary  C«>i|vey- 
ance  at  suit  of  grantee.  —  A  voluntary 
conveyance,  founded  on  love  and  affection, 
and  made  without  any  prjor  conaultatipn  or 
agreement  with  the  grantee,  yfill  not  be  rer 
formed  in  equity  at  the  suit  of  the  grantee 
so  as  to  describe  the  lands  correctly,  Smitb 
1?.  Smith   (Ark.),  10-522. 

Reformation  qt  sheriff's  decAf  7~  The 
rule  that  equity  will  not  aid  the  defeqtiye 
execution  of  statutory  powers  does,  not  ap^lj 
to  a  s'heriff's  deed  to  a  partnership  in  its 
firm  name,  where  thp  execution  apd  antece- 
dent proceedings  give  the  individual  names  of 
the  partner  composing  the  firm.  Spauld- 
jng  Mfg.  Co.  V.  GodboJd  (Ark.j,  19-947. 

Reformation  of  contract  msi,de  wi^t^ 
agent  having  no  po'ivcT^  tp  make  con- 
tract as  sought  to  be  reformed,  i—  A  pe- 
tition seeking  to  reform  a  aontr^t  of  insur- 
ance is  properly  dismissed  on  demurrer  wheij 
it  appears  therefrom  that  the  agent  of  the 
insurer  with  whom  the  ppntrapt  was  made 
had  no  authority  to  make  the  cQjjtraQt  ip  the 
form  in  which  it  is  sought  to  be  reformed. 
Vardeman  v.  Penn  Mut.  L.  Ins.  Co.  (Ga.), 
5-221. 

SnS^iipncy  of  petitjovr  —  Where  a  pro- 
ceeding is  brought  for  the  reformation  of  a 
written  contract,  the  instrument  whiph  i§ 
sought  to  be  reformed  should  be  set  forth  in 
the  petition  or  attached  thereto  as  an  ex- 
hibit, so  that  from  it  and  the  allegations  it 
may  clearly  appear  that  the  instrument  does 
not  confortn  to  the  real  contract  made  by  the 
parties.  The  petition  should  also  show  the 
particular   mistake,   or   fraud   and   mistakej 
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complained  of,  and  how  it  occurred.  Dela- 
ware Ins.  Co.  V.  Pennsylania  Fire  Ins.  Co. 
(Va.),  7-1134. 

Where  a  petition  seeks  to  reform  a  written 
iistrument  as  a  contract  between  parties,  and 
also  to  enforce  it,  the  allegations  must  be 
sufficient  for  both  purposes.  Delaware  Ins. 
Co.  V.  Pennsylvania  Fire  Ins.  Co.  (Ga.),  7- 
1134. 

Burden  of  proof  of  mistake.  —  The 
party  seeking  reformation  of  a  written  in- 
strument on  the  ground  of  mistake  has  the 
burden  of  proving  the  alleged  mistake.  Per- 
kins V.  Herring  (Va.),  19-342. 

Contradiction  of  recitals  by  parol 
CTidence.  —  In  an  action  to  have  a  bill  of 
sale  of  stock  declared  a  mortgage,  oral  evi- 
dence is  admissible  to  contradict  a  recital  in 
the  bill  of  sale  tfhat  the  person  executing  the 
conveyance  was  afraid  the  stock  conveyed 
would  not  sell  for  a  sufficient  price  to  pay 
the  debt  in  consideration  of  which  the  bill 
of  sale  was  executed,  and  that  he  feared  a 
deficiency  judgment  against  him,  and  also  to 
contradict  the  recital  of  a  cash  consideration 
in  such  bill  of  sale.  Gibbons  v.  Joseph  Gib- 
bons Consol.  Mining,  etc.,  Co.  (Colo.),  11- 
323. 

In  an  action  to  4iave  a  bill  of  sale  of  stock 
declared  a  mortgage,  the  fact  that  the  com 
plaint  contains  no  allegation  of  fraud  in  the 
making  of  the  bill  of  sale  does  not  render 
extrinsic  evidence  as  to  the  intent  of  the 
parties  inadmissible.  Gibbons  v.  Joseph  Gib- 
bons Consol.  Mining,  etc.,  Co.  (Colo.),  11- 
323. 

Evidence  regarding  valne  of  property 
transferred.  —  In  an  action  to  have  a  bill 
of  sale  of  stock  declared  a  mortgage,  evi- 
dence of  the  amount  which  a  person  had 
offered  to  pay  for  the  stock  is  admissible  as 
tending  to  show  the  value  of  the  stock,  and 
as  an  important  circumstance  in  determining 
whether  the  bill  of  sale,  which  was  for  a 
much  smaller  amount,  was  intended  as  a 
mortgage.  Gibbons  v.  Joseph  Gibbons  Consol. 
Mining,  etc.,  Co.  (Colo.),  11-323. 

Degree  of  proof  required.  —  In  order 
to  justify  a  decree  for  the  reformation  of  an 
instrument  on  the  ground  of  mistake,  the 
evidence  of  mistake  must  <)e  clear,  convinc- 
ing, and  satisfactory.  Perkins  r.  Herring 
(Va.),  19-342. 

Sufficiency  of  evidence  of  mistake.  — 
Evidence  examined  and  held  not  sufficient  to 
support  a  decree  for  reformation  on  the 
ground  of  mistake.  Perkins  v.  Herring 
(Va.),  19-342. 


REFORMATION  OF  PLEADINGS. 

See  Actions. 


REGISTRATION. 

Registration  of  voters,  see  Elections,  9. 
Requiring    registration    of    automobiles,    see 
MoTOB  Vehicles,  1  b. 


REGISTRATION  I^WS. 

See  Recobds. 

REGISTRARS. 

Appointment  of  board  of  county  registrars, 
see  Judges,  3  b. 

REGULARITY. 

Presumption  of  regularity,  see  Acknowledg- 
ments; Appeal  and  Ebbob,  14. 

REGULATE. 

Word  "  regulate "  in  statute  construed  as 
meaning  make,  see  Statutes,  4  d. 

REGULATION  OF   COMMERCE. 

See  Intebstate  Commebce. 

REHEARING. 

See  Appeal  and  Ebbob,  12  e,  20. 
Arbitration  proceeding,  see  Abbitbation  and 

A-WASD,    1. 

REIMBURSEMENT. 

Power  of  municipality  to  reimburse  candi- 
date for  expenses  of  election  contest, 
see  Municipal  Cobpobations,  6. 

Power  of  municipality  to  reimburse  police- 
man for  expenses  in  defending  action 
for  false  imprisonment,  see  Municipal 
Cobpobations,  6. 

Rights  of  officers  of  corporations  to  reim- 
bursements of  expenditures,  see  Cobpo- 
bations, 7  c. 

REINSTATEMENT. 

Mem'ber^ip  in  beneficial  association,  see 
Benevolent  ob  Beneficial  Associa- 
tions, 6  b. 

Reinstating  action,  see  Dismissal,  Discon- 
tinuance, AND  Nonsuit. 


REFRESHING  MEMORY. 

See  Witnesses,  4  c  (3). 


REINSURANCE. 

See  INSUBANCE,  4. 


REJECTION  — RELEASE  AND  DISCHARGE. 
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REJECTION. 

Right    of    purchaser    to    reject    goods,    see 
Sai£S,  6  b. 


RELATION. 

Doctrine  of  relation,  see  Escrow. 
Time  of  service  of  second  process,  see  Sum- 
mons AND  Pbocess. 


RELATIONS. 

Assault  on  relations  as  provocation  for  homi- 
cide, see  Homicide,  4  a   (3). 

Killing  in  defense  of  relations,  see  Homicide, 
5  c. 


RELATIONSHIP. 

Consanguinity  as  showing  fiduciary  rela- 
tions, see  Fbatjd  and  Deceit,  4. 

Disqualification  of  judge,  see  Judges,  4  b. 

Disqualification  of  jurors,  see  Jury,  5  d. 

Element  of  incest,  see  Incest,  1  a. 

Proof  of  relationship  by  declarations  of  de- 
ceased, see  Evidence,  10  a. 


RELEASE   AND   DISCHARGE. 

1.  Definitions,  1361. 

2.  Vauditt  of  Release,  1361. 

3.  consteuction  of  release,  1361. 

4.  Effect   op   Release   ob   Discharge, 

1361. 

5.  Avoidance  of  Release,  1362. 

a.  Grounds  of  avoidance,  1362. 

(1)  Mental    incapacity    of    re- 

leasor, 1362. 

(2)  Fraud  or  deceit,  1362. 

(3)  Duress,  1363. 

(4)  Mistake,  1363. 

b.  Return   of   consideration   as   con- 

dition   precedent    to    avoidance, 
1363. 

c.  Actions,  1364. 

6.  Contbadiction  of  Release,  1364. 

Accepting  part  of  sum  due  in  full  satisfac- 
tion, see  Payment,  3. 

Claims  for  personal  injuries  to  married 
women,  see  Husband  and  Wife,  3  c. 

Discharge  of  guarantor,  see  Guaeanty,  3. 

Discharge  of  surety,  see  Subetyship,  4. 

Extension  of  time  of  payment  as  discharge 
of  mortgage,  see  Mobtgages  and  Deeds 
of  Tbust,  8  a. 

Extinguishment  of  right  to  dower,  see 
Dowbb,  2  c. 

Mutual  release  of  marital  rights,  see  Hus- 
band AND  Wife,  2  a  (2). 

Receipt  of  wages  by  discharged  seaman  as 
release  of  cause  of  action  for  wrongful 
discharge,  see  Seamen,  3  b. 

Release  by  corporation  of  solvent  subscriber 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  86. 


to  stock,  see  Fraudulent  Convey- 
ances, 1  b. 

Release  by  infant  of  liability  for  tort,  see 
Infants,  2  b  (1). 

Release  of  damages,  see  Death  by  Wrong- 
ful Act,  4. 

Satisfaction  and  discharge  of  mortgage,  see 
Mortgages  and  Deeds  of  Trust,  10. 

Validity  of  release  of  infant  by  heir,  see 
Advancements. 

1.  Definitions. 

Distinction  between  receipt  and  re- 
lease. —  A  receipt  is  evidence  that  an  obli- 
gation has  been  discharged,  but  a  release  is 
itself  a  discharge  of  the  obligation.  Allen  V. 
Ruland   (COnn.),  8-344. 

2.  Validity  of  Release. 

Release  executed  by  infant.  —  In  an 

action  by  a  minor  to  recover  damages  for 
personal  injuries,  a  release  of  damages  signed 
by  the  plaintiff  which  recites  the  payment 
of  a  sum  much  less  than  the  amount  of  dam- 
ages claimed  in  the  complaint,  in  satisfac- 
tion of  the  injury,  is  not  admissible  in  evi- 
dence, either  to  bar  the  action  or  as  affecting 
the  credibility  of  the  plaintiff's  testimony 
regarding  the  extent  of  her  injuries.  Hol- 
linger  v.  York  R.  Co.   (Pa.  St.),  17-571. 

Release  in  consideration  of  re-em- 
ployment for  indefinite  time.  —  A  release 
to  a  corporation  of  all  claims  on  account  of 
personal  injuries  stating  the  consideration  to 
be  re-employment  by  said  company  for  such 
time  only  as  may  be  satisfactory  to  the  com- 
pany is  without  consideration,  as  the  time  of 
employment  is  left  optional  with  the  releasee 
and  the  fact  of  employment  does  not  bind  it 
and  therefore  the  releasor  is  not  bound  to 
anything.  Missouri,  etc.,  R.  Co.  v.  Smith 
(Tex.),  4-644. 

Validity  as  qnestion  for  jury.  —  The 
question  whether  a  release  of  a  claim  for 
damages  for  personal  injuries  is  a  valid  con- 
tract and  binding  on  the  releasor  is  for  the 
determination  of  the  jury,  upon  the  evidence, 
under  proper  instruction  from  the  court.  St. 
Louis,  etc.,  R.  Co.   v.  Brown    (Ark.),  3-573. 

3.  Construction  or  Release. 

Release  of  damages  for  personal  In- 
jnries  as  covering  injuries  subsequently 
developing.  —  A  release  of  personal  in- 
juries held  sufficient  to  cover  injuries  subse- 
quently developing  from  the  accident  for 
which  the  release  was  given,  though  the  in- 
juries were  unknown  to  the  releasor  at  the 
time  of  giving  the  release.  Quebe  v.  Gulf, 
etc.,  R.  Co.   (Tex.),  4-545. 

4.  Effect  of  Release  or  Discharge. 

Release  of  one  joint  torfeasor  as  re- 
lease of  all.  —  Under  the  common-law  rule, 
the  release  of  a  judgment  as  to  one  or  more 
of  several  joint  tortfeasors  against  whom  the 
judgment  has  been  rendered,  operates  to  dis- 
charge the  judgment  as  to  all.  Ducey  v. 
Patterson  (Colo.),  11-393. 
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A  release  of  one  of  several  joint  tres- 
passers, which  is  given  for  a  valuable  con- 
sideration, is  a.  release  of  all.  Allen  v.  Ru- 
land   (Conn.),  8-344. 

Release  oi  one  joint  tortfeasor  vitb 
reservation  of  rights  against  otber  as 
release  of  all,  —  A  stipulation  in  a  release 
of  certain  tortfeasors  against  whom  a,  judg- 
ment lias  been  rendered,  that  there  is  no  re- 
lease of  the  judgment  except  as  to  the  tort- 
feasors expressly  released,  does  not  change 
the  release  into  a  covenant  not  to  sue,  or 
prevent  the  discharge  of  all  the  tortfeasors. 
Rncey  r.  Patterson   (Colo.>,  11-393. 

The  discharge  of  one  tortfeasor  is  a  bar 
to  a  further  action  agaisst  the  remaining 
tortfeasor  i»  spite  of  the  reservation  of  the 
right  to  proceed  against  the  latter.  MeBride 
r.  Scott  (Mich.),  1-61. 

Release  of  one  joint  tortfeasor  irith 
assignment  of  elaini  against  otliers  as 
release  of  all.  —  One  of  two  joint  tort- 
feasors, who  satisfies  a  claim,  for  wrong  and, 
taies  an  assignment  of  the  claimant's  cause 
of  action,  cannot  maintain  an  action  on  the 
claim  against  the  other  tortfeasor,  as  the, 
satisfaction  discharges  both  of  the  tort- 
feasors and  leaves  no  cause  of  action  which 
the  claimant  can  assign.  Tanner  v.  Bovveit 
(Mqnt.),  9-517. 

Release  of  person  not  liable  for  tort 
as  release  of  tortfeasors.  —  While  the 
release  of  one  of  several  joint  tortfeasors 
bars  the  right  to  recover  against  the  others, 
a  release  of  one  against  whom  no  claim  is. 
made  and  who  is  not  legally  answerable  ia 
tort  to  the  releasor  or  any  one  else,  in  eon- 
sideration  of  a  mere  gift  or  gratuity  from 
such  person  to  the  releasor,  does  not  operate 
as  a  release  of  the  persons  actually  liable 
for  the  tort.  Pickwick,  v.  McCauUfif  ( Mass. ) , 
8-1041. 

Payment  by  express  company  fox 
damages  to  m^essenger  as  release  by 
Him  of  rights  against  railroad  com- 
pany. —  Where  by  contract  between  a  rail- 
road company  and  an  express  company,  the 
ultimate  liability  for  any  damage  sustained 
by  an  express  messenger  through  the  negli- 
gence of  the.  railroad  company  is  placed  upoa 
the  express  company,  an  express  messenger 
injured  by  the  negligence  of  the  railroad 
company,  who  obtains  satisfaction  from  and 
diseharges  #be  express  company,  will  be  held 
to.  have  acted  in  view  of  the  relations  sub- 
sisting between  the  two  companies  for  the 
railroad  company's  benefit,  and  the  payment 
by  the  express  company,  although  that  com- 
pany is  in  no  way  liable,  will  not  be  consid- 
ej!ed  as  payiaent  by  a  straagpar,  but  by  one 
having  the  right  to  pay  for  its  own  protec- 
tion, and  will  operate  to  discharge  the  rail- 
road company  from  liability.  Eobinson  v. 
St.  Jcrhndsuiy,  eto.,  E.  Co.  (Vt.),  12-1060. 

Release  of  saloonkeeper  from  statn- 
to.ry  liability  as  release  of  railroad 
company's  liability  for  personal  in- 
juries. —  Where  an  intoxicated  passenger  is 
injured  by  the  negligence  of  the  carrier  and 
thereafter  his  wife  brings  a  statutory  action 
against  the  saloonkeepers  who,  sold  nim  the 


liquor  causing  the  intoxication,  which  action 
lies  in  favor  of  the  wife  alone,  the  fact  that 
oil  the  settlement  of  such  action  without  trial 
he  joins  with  the  wife  in  eseeuting  the  re- 
lease does  not  release  his  claim  for  damages 
against  the  carrier.  Fox  v.  Michigan  Cent. 
K.  Cb.   (Mich.),  MiS. 

Retrospective  effect  of  Colorado  stat- 
ute. —  The  Colorado  statute  providing  that 
a  release  of  one  or  more  joiat  debtors  shaU 
not  affect  the  HabUi^  of  the  remaining 
debtor  or  debtors,  has  no  retrospective  ef- 
fect, and  cannot  be  invoked  to  keep  alive  as 
to  a  certain  joint  debtor  a  judgment  rendered 
prior  to  the  adoption  of  the  statute,  and 
afterwards  released  as  to  the  other  debtors, 
the  debtor  not  released  having  a  vested!  in- 
terest in  the  judgment  as  against  the  other 
joint  debtors  which  the  statute  coufei  not 
take  away  without  violation  of  the  provision 
of  the  Colorado  constitution  against  ex  post 
facto  and  retrospective  law3»  Ducey  V.  Pat- 
terson   (Colo.),  11-S93. 

5.  Avoidance  of  Releasb. 

a.  Girounds.  of  avoidance. 

(1)  Mental  incapacity  of  releasor. 

Release  of  damages  for  personal  k*- 

jnries.  —  A  release  of  damages  fcti;  personal 

injuries  executed  under  seal  at  a  time  when 

the  releasor  was  still  in  a,  nervous  condition 

and  suSeiing  considerable  paiiv  a»  tha  tesult 

of  injuries  and  before  the  full  extent  of  the 

injuries  had  developed,,  should  be  8Rt  aside 

in  an  action  to  recover  damages  for  injuries. 

Eyckman  v.  Hamilton,  etc.,  H.   COk    (Ont.), 

4-1186. 

{Z\  Fraud  or  deceit. 

Release  nnder  seal.  —  A  release  of  a 
claim  for  damages  for  personal  injudes  may 
be  avoided  for  fraud  in  iH<oeuTement  though 
executed  under  seal.  Bockmell  v.  Capital 
Traction  Co.  (D.  C.):,  4-848. 

Rigbit  to  attach  release  for  frand  in 
general.  —  The  rula  that  a  mistake  of  law 
affords  no  ground,  iox  relief  heM  not  to  pre- 
clude a  releasor  from  attacking  a  release  on 
the  ground  of  fraudulent  pirocurement.  Rock- 
well V.  Capital  Traction  Co.  (;D.  C),  4-648. 

What  frand  available  ill  geaeral.  — 
The  oidy  fraud  available  in  an  actiow  ai  law 
to  avoid  a  formally  executed  release  of  the 
claim  sued  on  is  misrepj-esentation^  deceit* 
or  trickery  practiced  to  induee  the  ex«9ution 
qf  a  release^  which  the  signer  never  intended 
to  execute,  and  upon  which  the.  minds  of  the 
contracting  parties  nevei  met^  a»d  dAea  no* 
include  any  of  those  misrepresentatians.  «rf 
fact  which  msvy  be  resorted  tp  in  ordet  ta 
persuade  the  claimant  to  agree  to.  the  release 
as  actually  made.  Pacific  Mutual  Life  Ins. 
Co.  V.  Webb  (U.  S.),  13^.52. 

Frandnlent  representation  (tC  ]^yil- 
cian.  in  employ  of  person  r^e«»e4«  —  A 
release  of  a.  claim  foK  peisovEil  injuries,  ex- 
ecuted in  rellancet  on  fraudulent  and  faUe 
representations  of  proUabililj?  of  recovery, 
made  to  the  injured-  person  by  an  attending 
physician  in  the  employ  of  tjie  persons  sougbli 
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tp  bp  cljsrgecl  therewith,  is  voidaW?.  Nelson 
1-.  Chicago,  ftc,  R.  Co.   (Minn.),  20-748, 

Aypid^nc^  in  aotion  at  Iftw  wbere 
rpl«iis«  pleaded  in  \>a,T.  r,^  WJiere  a  release 
of  dftjnages  for  personal  injuries  has  been 
proQured  by  fraud,  it  i^  not  nepessary  fpr  the 
releasor  to  have  it  set  aside  in  equity  before 
he  oan  bring  an  action  at  law  to  recover 
damages  for  the  injury,  it  being  sufflqient  if 
he  sets  up  the  fraud  in  the  action  at  law 
when  the  release  is  pleaded  as  an  accprd  aud 
satisfaction.  Memphis  St.  B.  Qo.  v.  Gjardiiio 
(Tenn.),  8-176. 

A  release  procured  by  untrue  representa- 
tions that  the  person  signing  it  has  no  uieti- 
torious  cause  of  action,  and  that  the  ponsid- 
eratio))  for  the  release  is  a  gift,  can  properly 
be  attacked  for  the  fraud  only  in  a  court  of 
equity,  and  a  state  statute  providing  that 
wherever  any  release  alleged  to  be  fraudulent 
is  set  up  in  defense  to  an  action,  the  validity 
of  the  release  shall  bp  decided  along  with  the 
other  issues  of  the  ease,  is  ineffectual,  so  far 
as  the  federal  courts  are  concerned,  to  trans- 
fer this  equitable  remedy  to  a  court  of  law. 
Pacific  Mutual  Life  Ins.  Co,  v.  Webb  (U.  S,), 
13-752. 

Ratification  of  release  by  re-enter- 
ing employ  oi!  person  released.  —  The 
fact  that  a  servant  after  releasing  an  eni- 
ployer  from  damages  for  personal  injuries 
returns  to  the  latter's  employment  will  not 
prevent  his  recovery  for  such  injuries  where 
the  release  was  fraudulently  secured.  Bjork- 
lund  V-  Seattle  Electric  Go,    (Wash.),  1-443. 

Ratification  of  release  i>y  iifing  con^ 
sideration  in  ignQrq.nee  of  frand«  — 
Where  a  release  of  damages  for  perspnaJ 
injuries  is  procured  by  fraud,  the  rple^spr 
does  not  ratify  jt  by  using  the  consideration 
money,  if  such  use  is  made  in  ignorance  of 
the  fraud.  Rockwell  i".  Capital  Traction  Co. 
(D.  C),  4-648, 

(3)   Duress. 

Bight  of  creditor  to  avoid  release 
for  duress  of  releasor.  —  A  debtor's  re- 
fusal to  pay  any  part  of  a  d«bt  unless  his 
creditor  will  aceept  a  certain  suin  pfiered  in 
paynient  and  sign  a  receipt  reciting  that  the 
payment  is  in  full  settlement  does  not  of 
itself  constitute  such  duress  as  Tyjll  ejjtitle 
the  creditor  to  avoid  the  receipt.  Earle  v. 
Berry   (R.  I.),  8-S75, 

(4)  Mistake. 

Mntnal  mistake  of  injnred  person 
and  physician  in  employ  of  person  re- 
leased. —  A  release  of  a  claim  for  personal 
injuries,  executed  in  reliance  on  representa- 
ttons  of  probability  of  recovery  made  to  the 
injured  person  by  an  attending  physician  in 
the  employ  of  the  persons  sought  to  be 
charged  therewith  may  be  avoided  when  its 
execution  is  due  to  a  mutual  misfa-ke  of  the 
injured  person  and  of  such  a  physician,  who 
assists  in  procuring  the  settlement.  Nelson 
V.  Chicago,  etc.,  R.  Co.   (Minn.),  20-748. 

Where,  however,  such  an  attending  physi- 
cian in  the  course  of  treatment  expresses  a 


mistaken,  but  honest,  opinion  aa  to  the  period 
within  which  the  injured  person,  suffering 
froHi  a  known  injury,  will  recover,  and  where 
that  eJfpressipn  of  opinion,  when  made,  has 
no  Qonneetipn  whatever  with  a  settlement, 
or  with  negptiatipng  for  a  settlenient,  a 
release  executed  in  relianfle  on  his  statement 
under  such  ciTCumstances  is  valid,  Nelson  v. 
Chicago,  ete.,  B,  Co.  (Minn.),  20-748, 

b.  Return  pf  eonsideratioij  aa  condition  prece- 
dent tp  avoidance. 

Right  to  plead  fraivd  in  avoidance  of 
release  with  return  or  tender  of  con- 
sideration. —  Where  a  release  of  a  elaim 
for  damages  for  personal  injuries  is  procured 
by  fraud,  at  the  time  when  the  releasor  ia 
mentally  incapable  of  contracting,  the  re- 
leasor may  bring  an  aotion  for  injuries  with- 
out first  refunding  or  tendering  the  mon^ 
paid  him  as  consideration.  St.  Louis,  etc., 
H.  Go.  V.  Brown   (Ark.),  3-579. 

The  rule  that  a  release  obtained  by  fraud 
may  be  rescinded  without  a  return  of  the 
consideration  therefor  applies  only  to  fraud 
in  procuring  the  execution  of  the  release  and 
not  to  fraud  in  the  consideration,  as  where 
the  party  knew  that  he  was  executing  a  re- 
lease but  was  induced  to  do  so  by  fraudulent 
representations  of  the  other  party  as  to  mat- 
ters other  than  the  character  of  the  instru- 
ment.    Babcock  v.  Parwell   (111.),  ia-74. 

IJhe  amount  paid  to  one  who  has  been 
fraudulently  induced  to  sign  a  release  of 
damages  for  personal  injuries  need  not  be 
returned  by  him  before  bringing  suit  to  re^ 
cover  sutfh  damages,  but  may  be  credited 
upon  the  amount  of  his  recovery.  Bjorklund 
V.  Seattle  Electric  Co.    (Wash.),  1-443. 

In  an  action  for  dawage^  for  personal  in- 
juries, where  the  defendant  reliesi  on  a,  re- 
lease signed  by  the  plaintiff,  the  plaintiff  ip 
not  precluded  from  setting  up  a  fraud  in  the 
release  because  he  has  not  returned  the  gum 
of  money  which  he  received  as  a  part  of  the 
consideration  for  the  execution  pf  the  release. 
Hayes  v.  Atlanta,  etc.,  R.  Co.  (N.  Car.),  IQ- 
737.  ■     ■ 

Where  the  releasor  seeks  to  avoid  a  release 
of  damages  for  personal  injuries  on  the 
ground  that  it  was  procured  frpm  him  by 
'raud,  he  must  show  that  as  soon  as  he  dis- 
covered the  fraud  he  returned,  or  offered  to 
return,  the  money  paid  him  for  ejcequting 
the  release.  Harrison  v.  Alabama  Midland 
R.  Co.   (Ala.),  6-804, 

Where  the  plaintiff  in  an  action  to  recpver 
damages  for  personal  injuries  flies  a  repljcar 
tion  seeking  to  avoid,  on  the  ground  of 
fraudulent  prqcurenient,  a  release  executed 
by  him  apd  set  up  by  the  defendant  as  an  ac- 
cord and  satisfaction,  he  must  at  the  aame 
time  return  or  tender  the  consideration  pai-l 
him  for  executing  the  release,  as  auch  refurn 
or    tender    is    a   condition    precedent   to    hjg 

right  tp  proceed  with  his  auit-    Memphis  St, 

If.  Co.  V.  Giardjno   (Tenn.),  8-176. 

When  tender  or  return  sIiqiiI^  |,q 
made.  —  In  order  to  avoid  a  release  p{  dam- 
agea  for  personal  injuries  on  the  ground  that 
it  was  fraudulently  procured,  it  is  not  neces- 
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sary  that  the  releasor  should  offer  to  return 
the  consideration  before  suing  for  the  inju- 
ries, but  it  is  sufficient  if  the  fraud  is  alleged 
and  the  offer  to  return  is  made  when  the  re- 
lease is  set  up  as  a  defense  to  an  action  for 
the  injuries.  Rockwell  v.  Capital  Traction 
Co.  (D.  C),  4-648. 

Where  the  plaintiff  in  an  action  to  recover 
damages  for  personal  injuries  files  a  replica- 
tion seeking  to  avoid,  on  the  ground  of 
fraudulent  procurement,  a  release  executed 
by  him  and  set  up  by  the  defendant  as  accord 
and  satisfaction,  but  fails  to  return  or  tender 
the  consideration  paid  him  for  executing  the 
release,  whereupon  the  defendant  moves  to 
strike  out  the  replication,  which  motion  is 
denied,  a  tender  made  by  the  plaintiff  after 
he  has  introduced  some  of  his  evidence  is 
made  too  late,  and  the  action  should  be  dis- 
missed. Memphis  St.  R.  Co.  v.  Giardino 
(Tenn.),  8-176. 

Necessity  of  tender  of  consideration 
Trhere  avoidance  based  on  irant  of  con- 
sideration. —  Where  in  an  action  against 
an  employer  to  recover  for  the  death  of  an 
employee,  the  defendant  pleads  a  release  for 
a  valuable  consideration,  which  is  denied  by 
the  plaintiff,  and  the  finding  of  the  jury  is 
that  there  was  no  consideration  for  a  re- 
lease, a  rescission  of  the  release  and  a  tender 
of  the  consideration  are  not  necessary  to  en- 
title the  plaintiff  to  maintain  an  action,  as 
in  such  case  there  is  no  contract  of  release  to 
rescind  or  any  consideration  therefor  to  be 
tendered  back.  Vindicator  Consol.  Gold 
Min.  Co.  V.  Firstbrook   (Colo.),  10-1108. 

0.  Actions. 

Duplicity  in  pleading  accord  and 
satisfaction  and  release  under  seal.  — 

In  an  action  against  a  railroad  company  to 
recover  damages  for  injuries  received  by  the 
plaintiff  on  the  defendant's  road  while  em- 
ployed as  messenger  for  an  express  company, 
pleas  alleging  that  the  express  company,  for 
the  purpose  of  settling  for  and  procuring  a 
discharge  of  the  plaintiff's  cause  of  action, 
made  a  payment  to  the  plaintiff  which  was 
received  as  full  satisfaction  and  discharge  of 
his  cause  of  action,  and  that  in  consideration 
of  said  payment  the  plaintiff  executed  to  the 
express  company  a  release  and  discharge  of 
the  claim  under  seal,  are  confined  to  a  single 
transaction  culminating  in  the  release  and 
point  to  the  release  as  the  defense  relied  on, 
and  are  not  demurrable  for  duplicity  as  set- 
ting forth  both  accord  and  satisfaction  and  a 
release  under  seal.  Robinson  v.  St.  Johns- 
bury,  etc.,  R.  Co.   (Vt.),  12-1060. 

Admissibility  of  evidence  of  state- 
ments of  releasee's  agents.  —  In  an  ac- 
tion by  a  servant  against  an  employer  to  re- 
cover damages  for  personal  injuries,  the 
defense  being  a  release  thereof  executed  by 
the  plaintiff,  testimony  as  to  statements  made 
by  agents  of  the  defendant  to  the  plaintiff 
are  admissible  in  evidence,  it  being  for  the 
jury  to  determine  whether  the  statements 
were  such  that  the  plaintiff  had  a  right  to 


and  did  rely  upon  them  as  facts.  Bjorklund 
V.  Seattle  Electric  Co.  (Wash.),  1-443. 

Sufficiency   of   evidence    of   fraud.   — 

Evidence  held  not  sufficient  in  itself  to  es- 
tablish a  fraud  in  procurement  of  a  release, 
but  to  be  entitled  to  weight  in  determining 
whether  the  release  was  signed  in  reliance 
upon  false  representations.  Rockwell  v. 
Capital  Traction  Co.  (D.  C),  4-648. 

Where,  in  an  action  for  damages  for  per- 
sonal injuries,  the  defendant  relies  on  a  re- 
lease signed  by  the  plaintiff  in  consideration 
of  a  certain  sum  of  money,  but  the  plaintiff's 
evidence  tends  to  prove  that  the  agreed  con- 
sideration for  the  release  was  not  only  the 
sum  of  money,  but  also  the  lifetime  employ- 
ment of  the  plaintiff  by  the  defendant,  and 
that  the  release  as  read  to  the  plaintiff,  who 
was  an  illiterate  person,  provided  for  such 
employment,  there  is  evidence  from  which  the 
jury  may  find  that  the  release  is  fraudulent 
and  void.  Hayes  v.  Atlanta,  etc.,  R.  Co.  (N. 
Car.),  10-737. 

Sufficiency  of  evidence  of  mental  in- 
capacity of  releasor.  —  Where  there  is 
evidence  tending  to  show  that  the  releasor,  at 
the  time  of  the  signing,  did  not  have  suffi- 
cient mental  capacity  on  account  of  physical 
injuries  and  whiskey  taken,  to  understand  the 
contents  of  a  paper  signed  by  him,  the  jury 
are  justified  in  finding  that  the  release  is  not 
binding  upon  the  releasor  because  procured 
by  fraud.  St.  Louis,  etc.,  R.  Co.  v.  Brown 
(Ark.),  3-573. 

Credibility  of  witnesses  and  suffi- 
ciency of  evidence  as  question  for  jury, 
—  Where  there  is  sufficient  evidence  to  re- 
quire a  submission  to  the  jury  of  an  issue 
as  to  whether  a  release  set  up  as  a  defense  to 
an  action  for  damages  for  personal  injuries 
was  procured  by  fraud,  the  credibility  of  the 
witnesses  and  the  sufficiency  of  the  evidence 
introduced  in  support  of  the  allegations  of 
fraud  are  questions  for  the  exclusive  deter- 
mination of  the  jury.  Rockwell  v.  Capital 
Traction  Co.  (D.  C),  4-648. 

6.  Contradiction  of  Release. 

Unsealed  and  sealed  releases.  —  Under 
the  statute  of  Missouri  the  use  of  private 
seals  in  written  contracts  or  other  instru- 
ments theretofore  required  to  be  under  seal, 
is  abolished,  and  a  release  not  under  seal  has 
the  same  force  and  validity,  as  against  col- 
lateral attack  in  a  court  of  law,  as  a  sealed 
release.  Pacific  Mutual  Life  Ins.  Co.  v.  Webb 
(U.  S.),  13-752. 

Where  a  release  is  under  seal  and  the  re- 
leasor accepts  the  sum  of  money  named  in  the 
instrument  as  the  consideration,  it  is  imma- 
terial whether  the  sum  is  large  or  small. 
Allen  V.  Ruland  (Conn.),  8-344. 

Under  the  Rhode  Island  statute  doing  away 
with  the  necessity  of  affixing  a  seal  to  a  gen- 
eral or  special  release,  an  instrument  which, 
while  not  in  form  a  release,  is  more  than  a 
mere  receipt,  in  that  it  acknowledges  that  the 
sum  received  is  all  that  is  due  the  creditor, 
is  binding  upon  both  parties  as  a  compromise, 
and  cannot  be  contradicted  except  on  proof 
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of  mistake,  fraud,  duress,  or  undue  influence. 
Earle  r.  Berry  (R.  I.),  8-875. 

Admissibility  of  parol  evidence  to 
vary  release.  —  \^'here  a  release  of  dam- 
ages is  given  in  terms  broad  enough  to  cover 
a  certain  cause  of  action,  extrinsic  evidence 
is  not  admissible  to  show  that  the  release  did 
not  in  fact  relate  to  and  was  not  intended  to 
discharge  such  cause  of  action.  Allen  v.  Ru- 
land   (Conn.),  8-344. 


RELEVANCY. 

Of  evidence,  see  Evidence,  2. 

BELIEF. 

Granting  relief  not  within  prayer  of  com- 
plaint as  ground  for  collateral  attack 
on  judgment,  see  Judgments,  10. 

Prayers  for  relief,  see  Equity,  3;  Pueadinq, 

RELIEF   ASSOCIATIONS. 

Employers'    relief    association,    see    Masteb 

AND  Servant,  3  j. 
Maintenance  by  railroad  companies,  see  Rail- 

boads,  5  c. 

RELIGION. 

Religious  belief  as  affecting  admissibility  of 

dying  declarations,   see  Homicide,   6   a 

(3)    (b). 
Religious   belief   as   affecting   competency   as 

witness,  see  Witnesses,  3  b  ( 6 ) . 
Religious  profession  as  affecting  competency 

of  jurors,  see  Jubt,  5  b. 
Religious    exercises    in    public    schools,    see 

Schools,  6. 

RELIGIOUS    CEREMONY. 

Necessity  to  constitute  marriage,  see  Mab- 
maqe,  1  b. 


RELIGIOUS   SERVICES. 

Disturbance  of,  see  Distubbinq  Meetings. 

RELIGIOUS    SOCIETIES. 

Communications  between  priest  and  parish- 
ioner as  privileged,  see  Witnesses,  3 
d  (3). 

Exemption  from  taxation  generally,  see  Tax- 
ation, 12  c   (4). 

Exemption  from  succession  taxes,  see  Taxa- 
tion, 13  a. 

Liability  of  church  for  negligence,  see  Ceabi- 
TIES,  8. 


liSgality   of   religious  society  having 

coxusaunity  of  property.  —  An  inoorpo- 
laled  religious  society,  to  which  all  members 
are  required  to  surrender  all  their  property, 
and  which  owns  said  property,  and  manages 
it  for  the  benefit  of  all  the  members  equally, 
and  in  the  management  of  the  property  con- 
ducts various  business  enterprises,  such  as 
farming,  cattle  raising,  keeping  stores  and 
hotels,  etc.,  but  with  the  view  of  producing 
only  a  sufficient  income  to  meet  the  necessary 
expenses  of  the  community  and  to  maintain 
its  members  as  required  by  their  religious 
faith,  is  not  exercising  the  functions  of  a  cor- 
poration for  pecuniary  profit.  Such  a  so- 
ciety is  not  illegal  as  obnoxious  to  sound  pub- 
lic policy  in  that  its  communistic  basis  is 
inconsistent  with  the  development  of  individ- 
uality and  with  prevailing  American  ideals. 
State  'V.  Amana  Society   (Iowa),  11-231. 

Poirer  of  churclies  to  unite.  —  One 
church  organization  may  lawfully  unite  with 
another  where  there  is  nothing  in  the  funda- 
mental law  of  the  church  expressly  or  im- 
pliedly prohibiting  such  action.  First  Presb. 
Church  r.  First  Cumberland  Presb.  Church 
(111.),  19-275. 

Grounds  for  partition  of  chnrcli 
property.  —  It  is  not  a  ground  for  decreeing 
partition  of  the  property  of  an  incorporated 
church  between  two  factions  of  the  church, 
tliat  by  a  majority  vote  of  the  congregation 
at  a  lawful  meeting  thereof  the  church  build- 
ing has  been  moved,  against  the  wishes  of  the 
minority,  to  a  place  about  three-fourths  of  a 
mile  from  the  original  location,  when  the 
management  of  all  the  affairs  of  the  church 
is  vested  in  the  congregation,  and  there  are 
r.o  differences  in  regard  to  any  matter  of  doc- 
trine or  practice.  German,  etc.,  Congrega- 
tion V.  Deutsche,  etc.,  Gemeinde  (111.),  20- 
404. 

Liability  of  necp  corporation  pur- 
chasing property  of  old  corporation  at 
foreclosure  sale  for  debts  of  old  oor- 
poration.^  __  \Yhere  the  members  of  an  in- 
solvent religious  corporation,  whose  property 
has  been  sold  at  a  foreclosure,  organize  "a 
new  corporation  for  the  promotion  of  the 
same  purposes  to  which  the  old  corporation 
was  dedicated  and  buy  in  such  property  at 
less  than  one-half  the  mortgage  debt  for 
which  it  was  sold,  the  new  corporation  is  not, 
in  the  absence  of  fraud,  chargeable  with  the 
debts  of  the  old  corporation.  Allen  r.  North 
Des  Moines  M.  E.  Church   (Iowa),  4-257. 

Liability  of  member  of  incorporated 
religious  society  for  debts  of  corpora- 
tion. —  The  creditor  of  a  religious  corpora- 
tion is  not  a  creditor  of  the  members  thereof 
and  has  no  right  of  action  against  them  as 
such.  Allen  v.  North  Des  Moines  M  E 
Church   (Iowa),  4-257. 

Jurisdiction  of  civil  court  to  review 
action  of  religious  society  in  expelling 
member.  —  Courts  liave  jurisdiction  to  re- 
view the  action  of  a  church  or  religious  so- 
ciety in  expelling  some  of  its  members  pur- 
suant to  a  fraudulent  scheme  to  obtain  con- 
trol^ of  the  property  of  the  organization  and 
misappropriate  it  or  otherwise  divert  it  from 
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its  original  channel,  where  there  is  no  eecle- 
siastlcal  question  involved.  Hendry  v.  Peo- 
ple's United  Church   (Wash.),  7-7B4. 

Re-iriew,  by  civil  court,  of  determina- 
tion of  ecclesiastical  tribunal  that 
cburcbes  be  united.  —  A  determination  of 
an  ecclesiastical  tribunal  that  the  church  or- 
ganization be  united  with  that  of  another 
church  affects  property  rights  because  it  oper- 
ates to  transfer  the  church  property  to  the 
consolidated  organization,  and  therefore  such 
determination  is  subject  to  review  by  the 
civil  courts.  First  Presb.  Church  v.  First 
Cumberland  Presb.  Church  (111.),  19-278. 

Review,  by  civil  court,  of  determina- 
tion of  ecclesiastical  tribunal  as  to 
identity  of  creeds.  —  The  question  whether 
the  creed  and  doctrine  of  a  church  are  in- 
consistent with  those  of  another  church  is  a 
matter  strictly  of  ecclesiastical  cognizance, 
ksxA  having  been  determined  by  the  proper 
ecclesiastical  court  is  not  subject  to  review 
in  a  civil  court.  First  Presb.  Church  ■». 
First  Cumberland  Presb.  Church  (111.),  19- 
275. 

Whether  the  fundamental  law  of  a  par- 
tit  ular  church  organization  permits  union 
with  another  church  is  a  purely  ecclesiastical 
question,  and  the  decision  of  the  question  by 
the  proper  ecclesiastical  court  will  not  be  re- 
viewed by  a  civil  court.  First  Presb.  Church 
V.  First  Cumberland  Presb.  Church  (111.), 
19-275. 

Review,  by  civil  court,  of  determina- 
tion of  ecclesiastical  tribunal  as  to 
wbat  faction  constitutes  cburch.  —  The 
civil  courts,  in  adjudicating  on  property 
rights  in  a  controversy  arising  out  of  a  di- 
vision of  church  membership,  are  bound  by 
the  adjudication  of  the  ecclesiastical  court  as 
to  which  of  the  contending  factions  is  the 
true  representative  of  the  church,  and  will 
decree  the  title  of  church  property  accord- 
ingly. First  Presb.  Church  v.  First  Cum- 
berland Presb.  Church    (111.),   19-275. 

Review,  by  civil  court,  of  determina- 
tion of  ecclesiastical  tribunal  as  to 
question  of  church  law.  —  On  the  ques- 
tion of  the  union  of  one  church  with  another, 
the  highest  ecclesiastical  tribunal  has  au- 
thority to  determine  what  matters  must  be 
submitted  to  the  inferior  bodies  of  the  church 
organization,  and  its  determination  of  the 
question  is  conolusive  on  the  state  courts. 
First  Presb.  Church  v.  First  Cumberland 
Presb.  Church    (111.),  19-275. 

RELOCATION. 

Changing    location    of    railroads,    see    Rail- 
R0AD8,  2  b. 

REM. 

Judgments  in  rem,  see  Jodoments,  17. 

REMAINDERS. 

See  Life  Estates. 

Character  of  remainder  as  vested  or  contin- 
gent, see  Witts,  8  c  (9). 


Fixtures  as  between  life  tenant  and  remain- 
derman, see  Fixtures,  5. 

Liability  of  remainderman  to  reimburse  life 
tenant  for  discharging  incumbrances, 
see  Life  Estates,  1  d. 

Right  of  remainderman  to  maintain  eject- 
ment, see  Ejectment,  2. 

Right  to  dower  in  remainder,  see  Doweb,  1. 

Nature  of  remainders  created  l>y  par- 
ticular devises.  —  A  devise  to  A  for  life, 
with  remainder  in  fee  to  A's  issue,  and  in 
default  of  such  issue  with  a  limitation  over 
to  B,  creates  a,  contingent  remainder  with  a 
double  aspect,  and  not  an  executory  devise. 
MeCreary  v.  Coggeshall  (S.  Car.),  7-693. 

Where  a  testator  devises  property  to  his 
wife  for  her  life  in  trust  tor  the  benefit  of 
herself  and  their  children,  with  power  to 
sell  the  property  for  reinvestment  and  with 
power  to  use  so  much  of  the  principal  as  may 
be  necessary  for  the  benefit  of  herself  and 
her  children,  and  the  will  provides  that  the 
children  shall  take  the  fee  in  the  property 
remaining  at  the  death  of  the  testator's  wife, 
the  children  take  vested  and  not  contingent 
remainders.  Roberts  v.  Roberts  (Md.),  5- 
805. 

Where  a  testator  devises  property  to  hia 
wife  for  life  in  trust  for  herself  and  their 
children  with  power  of  disposition  in  the  life 
tenant  and  with  remainder  over  to  the  chil- 
dren, the  remainders  are  vested  ones  and  are 
not  rendered  contingent  by  the  fact  that  the 
will  provides  that  the  child  or  children  of  a 
deceased  child  shall  stand  in  the  place  of  the 
parent,  and  receive  and  have  the  share  and 
interest  the  parent  would  have  been  entitled 
to  if  living.  Roberts  v.  Roberts  (Md.),  5- 
805. 

A  vested  remainder  is  created  by  a  devise 
in  trust  for  the  use  of  J.  for  life,  with  a  di- 
rection, after  the  death  of  J.  to  pay  to  J.'s 
wife,  for  life,  if  she  should  survive  him,  one- 
third  of  the  income  of  the  land  devised,  and 
to  pay  the  residue  of  the  income  to  the  chil- 
dren of  J.  in  the  proportions  of  three-eighths 
to  A.  and  five-eighths  equally  to  J.'s  other 
children  "  then  living  in  the  lifetime  of  their 
mother;  and  immediately  after  the  decease 
of  the  said  J.  and  wife,  I  direct  that  the  said 
real  estate  .  .  .  shall  be  vested  in  the  chil- 
dren of  the  said  J.,  in  the  same  proportions 
as  above  mentioned  as  to  the  income  thereof; 
and  if  any  of  the  said  children  be  then  de- 
ceased, under  lawful  age  and  without  issue," 
the  survivors  "  to  take  the  share  of  said  de- 
cedent in  the  same  proportions,  but  if  either 
of  the  said  children  be  then  deceased  leaving 
lawful  issue  him  or  her  surviving,  such  issue 
shall  take  .  .  .  the  part  or  share  his,  her, 
or  their  deceased"  parent  would  have  taken  if 
then  living."  Jacobs  v.  Whitney  (Mass.), 
18-576. 

Under  the  Michigan  statutes,  a  grant  to 
one  for  life  "  and  to  his  heirs  thereafter  for- 
ever," conveys  to  the  remainderman  a  vested 
future  estate  wliich  descends  to  his  heirs  on 
his  death  prior  to  the  death  of  the  life  tenant. 
Porter  v.  Osmuri   (Mich.),  3-687. 

Validity  of  remainder.  —  An  estate  in 
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remainder  cannot  be  created  to  take  effect 
beyond  the  end  of  a  lite  ot  lives  in  being  and 
twenty-one  years  and  ten  months  thereafter, 
and  the  remainder  is  void  if  tiere  is  any  nn- 
certainty  or  doubt  that  it  will  vest  during 
tliat  period.  U.  S.  Fidelity,  etc.,  Co.  v.  Doug- 
las (Ky.),  20-993. 

Dlsposttloii  of  estate  after  termina- 
tion of  life  estate  and  destruction  of 
remainders.  —  Where  property  is  devised 
for  life  with  contingent  remainders  over,  the 
fee  vests  in  the  residuary  devisee  upon  the 
determination  of  the  particular  estate  and 
the  destruction  of  the  contingent  remainders. 
McCreary  v.  Coggeshall  (S.  Car.),  7-693, 

Conveyance  of  remainder.  —  A  vested 
remainder  may  be  conveyed  by  the  remain- 
derman by  deed  of  trust  for  the  benefit  of  his 
creditors.     Roberts  v.  Roberts   (Md.),  5-805. 

Right  of  one  of  several  remainder- 
men paroliasing  life  estate  and  making 
improvements  to  alloivance  therefor.  — 
Equity  will  not  make  an  allowance  for  im- 
provements to  one  of  several  remaindermen 
who,  with  knowledge  of  the  character  of  the 
life  tenant's  estate,  purchases  the  property 
and  places  improvements  thereon  during  the 
continuation  of  the  life  estate.  Porter  v. 
Osmun  <Mich.),  3-687. 

Recovery  of  property.  —  In  an  action 
by  a  contingent^  remainderman  to  recover  the 
possession  of  real  property,  where  the  evi- 
dence establishes  that  a  person  holding  by 
permission  of  the  life  tenant  and  those  claim- 
ing under  such  person  have  been  in  posses- 
sion of  the  land,  subject  to  the  rights  of  the 
plaintiffs,  for  a  much  longer  period  than  is 
necessary  to  establish  the  presumption  of  a 
good  title  against  all  the  world  except  the 
plaintiffs,  the  right  of  the  plaintiffs  to  recover 
possession  against  the  last  of  these  successive 
holders  necessarily  embraces  the  right  to  re- 
cover against  another  defendant  claiming  to 
derive  title  from  a  different  source.  Mc- 
Creary V.  Coggeshall  (S.  Car.),  7-693. 

Where  one  purchases  from  a  life  tenant 
land  held  by  the  grantor  of  the  life  estate  by 
virtue  of  a  primary  school  certificate  entitling 
him  to  a  patent  from  the  state,  and  the  pur- 
chaser thereafter  obtains  a  patent  the  legal 
title  is  thereby  vested  in  the  purchaser,  and 
the  remedy  of  a  remainderman  claiming  an 
interest  in  the  land  is  by  bill  in  equity  in- 
stead of  ejectment.  Porter  v.  Osmun  (Mich.), 
3-687. 


REMAND. 

Remand  by  appellate  court,  see  Appeal  and 

Ebbob,  16. 
Remanding   prisoner   on   habeas   corpus,   see 

Habeas  Corpus,  6  b. 


REMARKS. 

See  Comments. 

Comment  by  judge  on  evidence,  see  CSIMinal 
JjAW,  6  o, 


REMARRIAGE. 

Prohibiting  remarriage  in  foreign  decree  of 
divorce,  see  Divobce,  6  b. 


REMEDIES. 

See  Election  of  Remedies. 

Breach  of  contract,  see  Conteacts,  5  b   (2). 

Effect  of  repeal  or  change  to  remedy  as  im- 
pairing obligation  of  contract,  see  OoN- 
sTiTtrriONAL  Law,   15  a. 

Extraordinary  remedies,  see  Injunction; 
Mandamus. 

Inadequacy  of  legal  remedy  as  ground  for 
equity  relief,  see  Equitt,  2  b. 

Infringement  of  copyright,  see  Copyright. 

Law  governing  remedies,  see  Confuct  of 
Laws,  8. 

Nonpayment  of  costs,  see  Costs,  11. 

Particular  remedy  as  affected  by  exhaustion 
of  other  remedies,  see  Fraudulent  Con- 
veyances, 4  C. 

Remedial  statutes,  see  Limitation  of  Ac- 
tions, 1  c. 


REMOTE   DAMAGES. 

See  Damages,  3. 

In   condemnation   proceedings,    see   Eminent 

Domain,  7  c  (4). 
Exclusion  of  evidence  on  ground  of  remote- 
ness, see  Evidence,  2. 


REMOVAL. 

Guardian  ad  litem,  see  Infants,  3  f   (2). 
Public  officers,  see  Peoseouting  Attorneys; 

Public   Officees,  7  b    (2) ;   Sheriffs 

AND  Constables,  1. 
Right  to  remove  fixtures,  see  Fixtures. 
Trustees,  see  Trusts  and  Trustees,  4. 


REMOVAI.  OF  CAUSES. 

1.  Validity    op    Statutes    Regulating 

Removal,  1367. 

2.  Removable    Suits    and    Controver- 

sies, 1368. 

3.  Grounds  foe  Removal,  1368. 

a.  Diversity  of  citizenship,  1368. 

b.  Denial  of  civil  rights,  1369. 

c.  Prejudice  or  local  influence,  1369. 

4.  Proceedings  foe  Removal,  1369. 

5.  Proceedings  after  Removal,  1370. 

Criminal  causes,  see  Criminal  Law,  6  b. 

1.  VAiiDnr  OF  Statutes  Regulating  Re- 
moval. 

Power  of  state  to  revoke  license  of 
corporation  removing  cause  to  federal 
court.  -  A  state  has  the  right  to  pass  a  stat- 
ute providing  that  the  license  of  a  foreicrn 
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insurance  company  to  do  business  within  the 
state  shall  be  revoked  if  the  company,  witfh- 
out  the  consent  of  the  opposing  party,  re- 
moves to  a  federal  court  any  action  brought 
by  or  against  it  in  a  state  court.  Security 
Mutual  Life  Ins.  Co.  v.  Prewitt  (U.  S.) ,  6- 
317. 

2.  Eemovabu!  Suits  and  Conthovebsies. 

In  general.  —  A  cause  cannot  be  removed 
from  a  state  court  to  a  Circuit  Court  of  the 
United  States  unless  it  is  within  the  orig- 
inal jurisdiction  of  the  latter  court.  Coch- 
ran V.  Montgomery  Ck)unty    (U.   S.),  4-451. 

Whatever  the  nature  of  a  civil  suit  or 
criminal  proceeding  in  a  state  court  may  be, 
it  cannot  be  removed  into  a  federal  court  un- 
less its  removal  is  authorized  by  some  act  of 
Congress.  Kentucky  v.  Powers  (U.  S.),  5- 
692. 

Action  for  writ  of  mandamns.  —  An 
action  for  a  writ  of  mandamus  is  not  a  suit 
of  a  civil  nature  at  law  or  in  equity,  and 
therefore  is  not  removable  under  the  provi- 
sions of  the  federal  statutes  from  a  state 
court  to  a  Circuit  Court  of  the  United 
States.  Western  Union  Tel.  Co.  v.  State  ex 
rel.  Hammond  Elevator  Co.   (Ind.),  6-880. 

3.  Gbounds  foe  Bemotai^ 
a  Diversity  of  citizenship. 

Action  against  nonresident  and  resi- 
dent, properly  joined.  —  A  cause  is  not 
removable  from  a  state  court  to  a  federal 
court  on  the  ground  of  diverse  citizenship 
where  one  of  the  defendants,  who  is  a  proper, 
if  not  necessary,  party  to  the  determination 
of  the  controversy,  is  a  resident  of  the  state. 
Wilson  1-.  Big  Joe  Block  Coal  Co.  (la.),  14- 
266. 

Action  against  nonresident  master 
and  resident  servants  as  joint  tortfeas- 
ors. —  Where  a  state  statute  provides  that 
a  person  injured  by  the  negligence  of  an- 
other's servant  has  the  election  of  proceed- 
ing either  jointly  or  severally  against  the 
servant  and  his  master,  a,  joint  action 
brought  under  a  statute  in  a  state  court  by 
a  resident  plaintiff  against  a  nonresident 
railroad  corporation  and  its  resident  ser- 
vants does  not  contain  a  separable  contro- 
versy entitling  the  nonresident  defendant  to 
remove  the  cause  to  the  United  States  Cir- 
cuit Court.  Cincinnati,  etc.,  R.  Co.  v.  Bohon 
(U.  S.),  4-1152. 

An  action  brought  in  a  state  court  by  a 
resident  plaintiff  against  a,  nonresident  rail- 
road corporation  and  its  resident  servants 
jointly  to  recover  damages  for  injury  result- 
ing from  the  negligence  of  the  servants,  in- 
volves no  separable  controversy  between  the 
plaintiff  and  the  defendant  corporation  en- 
titling the  latter  to  remove  the  cause  to  the 
United  States  Circuit  Court,  though  the  lia- 
bility of  the  corporation  is  based  solely  upon 
the  doctrine  of  respondeat  superior,  and 
though  the  state  court  may  decide  finally 
that  the  plaintiff  cannot  maintain  an  action 


against  the  defendants.  Alaibama  Great 
Southern  E.  Co.  v.  Thompson  (U.  S.),  4r- 
1147. 

Action  against  nonresident  and  resi- 
dent joined  solely  for  pnrpose  of  pre- 
venting removal.  —  An  action  which  is 
brought  in  a  state  court  by  a  resident  plain- 
tiff against  a  nonresident  railroad  corpora- 
tion and  its  resident  servants  jointly  to  re- 
cover damages  in  excess  of  $2,000  for  personal 
injuries  sustained  by  the  plaintiff,  involves  no 
separable  controversy  between  the  plaintiff 
and  the  defendant  corporation  entitling  the 
latter  to  remove  the  cause  on  that  ground  to 
the  Circuit  Court  of  the  United  States,  where 
the  declaration  states  a  prima  fade  case  of 
joint  and  concurrent  liability  against  all  the 
defendants,  though  the  evidence  produced  at 
the  trial  may  show  that  some  of  the  defend- 
ants are  not  liable,  and  though  the  resident 
defendants  are  joined  solely  for  the  purpose 
of  preventing  removal.  Louisville,  etc.,  R. 
Co.  V.  Vincent  (Tenn.),  8-66. 

In  an  action  brought  in  a  state  court  by  a 
resident  servant  against  his  master,  a  for- 
eign corporation,  and  against  a  resident  em- 
ployee of  such  corporation  to  recover  dam- 
ages which  the  plaintiff  alleges  to  have  been 
caused  by  the  joint  negligence  of  the  defend- 
ants, the  defendant  corporation  is  entitled  to 
remove  the  cause  to  the  Circuit  Court  of  the 
United  States,  on  the  ground  of  separable 
controversy,  where  it  establishes  the  fact,  by 
afSdavits  filed  with  the  petition  for  removal, 
that  the  resident  defendant  did  not  sustain 
the  relation  of  superintendent  to  the  plain- 
tiff, that  he  was  not  guilty  of  or  lisible  for 
the  alleged  negligence,  and  that  he  was  joined 
as  defendant  for  the  sole  and  fraudulent  pur- 
pose of  preventing  the  removal  of  the  cause 
from  the  state  to  the  federal  court.  Wecker 
«.  National  Enameling,  etc.,  Co.  (U.  S.),  9- 
757. 

A  petition  for  the  removal  of  a  negligence 
action  from  a.  state  court  to  a  federal  court 
on  the  ground  that  the  real  defendant  is  a 
citizen  of  another  state,  and  that  a  resident 
codefendant  had  been  joined  as  such  "  for  the 
sole  and  simple  purpose  of  preventing  a  re- 
moval, and  with  no  intention  whatever  on  the 
part  of  the  plaintiff  to  prove  any  of  the  acts 
of  negligence  alleged  in  the  petition  against 
said  codefendant,  or  to  prosecute  the  alleged 
cause  of  action  against  said  codefendant," 
shows  a  prima  facie  cause  of  removal.  Mc- 
Alister  v.  Chesapeake,  etc.,  R.  Co.  (U.  S.), 
13-1068. 

An  averment  in  a  petition  for  removal  by 
one  defendant  that  the  other  defendant  is  a 
gham  and  pretensive  defendant  presents  no 
ground  for  removal.  Baber  v.  Southern  Rv. 
(S.  Car.),  11-960. 

Action  against  corporation  incorpo- 
rated simnltaneonsly  in  several  states. 
—  A  corporation  incorporated  simultaneously 
and  voluntarily  in  several  states  cannot,  when 
sued  in  one  of  such  states,  have  the  cause 
removed  to  a  federal  court  on  the  ground  of 
diverse  citizenship.  Patch  c.  Wabi^  R.  Co. 
(U.  S.),  12-518. 
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b.  Denial  of  civil  rights. 

Necessity  that  denial  should  arise 
from  statutes  or  constitution  of  state. 

—  The  denial  of  equal  civil  rights  to  a  person 
accused  of  a  crime  does  not  authorize  a  Cir- 
cuit Court  of  tfhe  United  States  to  take  cog- 
nizance of  a  criminal  prosecution  commenced 
in  a  state  court  unless  the  denial  of  rights 
proceeds  from  a  discrimination  against  the 
accused  by  the  constitution  or  laws  of  such 
state  in  respect  of  such  rights  as  are  specified 
in  the  first  clause  of  the  statute  permitting 
the  removal  of  causes  wherein  equal  civil 
rights  are  denied.  Kentucky  v.  Powers  (U. 
S.),  5-692. 

Denial  arising  from  illegal  or  cor- 
rupt acts  of  administratlTe  ofKcers.  — 
There  is  no  rigiht  of  removal  of  a  cause  on 
the  ground  of  the  denial  of  equal  civil  rights 
where  the  alleged  discrimination  against  the 
accused  is  due  to  the  illegal  or  corrupt  acts 
of  administrative  officers,  unauthorized  by 
the  constitution  or  laws  of  the  state  as  inter- 
preted by  its  highest  court,  such  as  the  re- 
fusal to  recognize  a  pardon  granted  by  an 
acting  governor  of  the  state.  Kentucky  i". 
Powers   (U.  S.),  5-692. 

Who  may  remove  for  denial  of  civil 
rights.  —  The  Fourteenth  Amendment  of  the 
Federal  Constitution  and  the  federal  statute 
providing  for  the  removal  of  a  cause  wherein 
the  petitioners  are  denied  equal  civil  rights 
are  for  the  benefit  of  all  persons  of  every  race 
whose  cases  are  embraced  by  their  provisions, 
and  are  not  for  the  benefit  of  the  African  race 
alone.      Kentucky  v.  Powers   (U.  S.),  5-692. 

c.   Prejudice  or  local   influence. 

As  independent  ground  for  removal. 

—  Prejudice  or  local  influence  does  not  fur- 
nisih  a  separate  or  independent  ground  for 
removing  a  cause  from  a  state  court  to  a 
federal  Circuit  Court,  but  the  cause  must 
be  removable  on  other  grounds  before  the  ex- 
piration of  the  time  allowed  the  defendant 
to  answer  or  plead  to  the  complaint  or  decla- 
ration in  the  state  court.  Cochran  v.  Mont- 
gomery County   (U.  S.),  4-451. 

Where  an  action,  which  is  of  such  a  nature 
that  a  federal  court  could  take  jurisdiction 
only  on  the  ground  of  diversity  of  citizenship, 
is  brought  in  a  state  court  by  a  citizen  of 
that  state  against  a  citizen  of  the  same  state 
and  a  citizen  of  another  state,  and  both  the 
defendants  are  necessary  parties,  and  no  sev- 
erable controversy  is  involved,  the  nonresi- 
dent defendant  is  not  entitled  to  remove  the 
cause  to  the  federal  Circuit  Court  on  the 
ground  of  prejudice  or  local  influence.  Coch- 
ran V.  Montgomery  County  (U.  S.),  4-451. 

4.  Pkoceedings  fob  Removal. 

Time  for  filing  petition.  —  Under  the 
Act  of  Congress  of  March  3,  1875,  c.  137,  § 
3,  as  amended  by  the  Act  of  March  3,  1887, 
e.  373,  §  1,  and  the  Act  of  Aug.  13,  1888, 
e.  866,  §  1,  providing  that  a  defendant  seek- 
ing to  remove  a  cause  from  a  state  court  to 
a   federal    court   may   file   his   petition    and 


bftnd  therefor  in  the  state  court  at  or  before 
the  time  when  he  is  required  by  the  laws  of 
the  state  or  the  rule  of  the  state  court  in 
which  such  suit  is  broug'ht  to  answer  or 
plead  to  the  declaration  or  complaint  of  the 
plaintifi^,  a  petition  for  removal  filed  after 
the  date  thus  fixed  is  too  late,  and  the  time 
for  filing  such  petition  is  not  extended  by  the 
fact  that  the  court  in  its  discretion  grants 
the  defendant  further  time  in  which  to  plead 
to  the  complaint  or  declaration,  or  by  agree- 
ment of  the  parties.  Wilson  v.  Big  Joe 
Block  Coal  Co.   (la.),  14-266. 

An  aetion  in  a  state  court  against  two  de- 
fendants, only  one  of  whom  is  a  citizen  of 
the  same  state  as  the  plaintiff,  becomes  re- 
movable to  the  federal  court  at  any  time  that 
it  is  severed  as  to  the  nonresident  defendant 
and  proceeded  with  against  him  alone,  though 
the  provision  of  the  statute  (25  St.  L.  435; 
4  Fed.  St.  Ann.  349)  is  that  the  petition  for 
removal  may  be  filed  "  at  the  time,  or  any 
time  before  the  defendant  is  required  .  .  . 
to  answer  or  plead."  Golden  v.  Northern 
Pacific  R.  Co.  (Mont.),  18-886. 

W'here  an  action  is  brought  in  a  state 
court  against  two  defendants,  of  whom  only 
one  is  a  citizen  of  the  same  state  as  the 
plaintiff,  and  the  nonresident  defendant  alone 
is  served  with  process,  an  annoucement  of 
readiness  for  trial  by  the  plaintiff  is  a  sever- 
ance of  the  action  as  to  the  nonresident  de- 
fendant, and  a  petition  to  remove  the  cause 
to  the  Federal  Court,  filed  after  the  plaintiff 
has  introduced  his  evidence,  is  too  late. 
Golden  v.  Northern  Pacific  R.  Co.  (Mont.), 
18-886. 

Necessity  that  all  defendants  join 
in  petition  for  removal.  —  Where  the  com- 
plaint in  an  action  in  a  state  court  alleges 
a  joint  tort  on  the  part  of  two  defendants, 
a  petition  by  one  defendant  only  for  the  re- 
moval of  the  action  to  a  federal  court  is 
fatally  defective.  Baber  v.  Southern  Ry. 
(S.  Car.),  11-960. 

Sufficiency  of  petition  for  removal  on 
ground  of  diverse  citizenship.  —  A  pe- 
tition for  removal  of  a  cause  from  a  state  to 
a  federal  court  examined,  and  held  to  make 
out  a  case  entitling  the  petitioner  to  removal 
on  the  ground  of  diverse  citizenship.  Tex- 
arkana  Tel.  Co.  v.  Bridges   (Ark.),  5-246. 

A  cause  cannot  be  removed  from  a  state  to 
a  federal  court  on  the  ground  that  it  con- 
tains a  separable  controversy,  unless  that 
fact  is  shown  by  the  plaintiff's  initial  plead- 
ing. Alabama  Great  Southern  R.  Co.  i'. 
Thompson    (U.  S.),  4-1147. 

Trial  of  issue  of  fact  raised  by  pe- 
tition. —  A  state  court  has  no  jurisdiction 
to  try  an  issue  of  fact  raised  on  a  petition 
for  the  removal  of  a  cause  from  a  state  court 
to  a  federal  Circuit  Court.  This  can  only 
be  done  by  the  federal  court  after  removal  on 
a  motion  to  remand  to  the  state  court.  Tex- 
arkana  Tel.   Co.  v.  Bridges    (Ark.),  5-246. 

Bight  of  Circuit  Court  to  maintain 
jurisdiction  where  petition  sufficient.— 
Averments  of  fact  in  a  petition  to  mniove 
a  cause  from  a  state  court  to  a  federal  Cir- 
cuit Court,  must  be  taken  as  admitted  in  the 
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absence  of  some  deni£tl  by  answer  or  contra- 
diction by  the  records,  and  if  the  petition  is 
sufficient  on  its  face  to  justify  a  removal,  the 
Circuit  Court  will  be  entitled  to  njaintain  its 
jurisdiction.  Atlanta,  etc,  R,  Co.  i".  South- 
ern E,  Co.   (U.  S.),  11-766. 

A  United  States  Circuit  Court  to  which  a 
cause  had  been  removed  from  a  state  court 
by  the  filing  of  the  removal  petition  and  tran- 
script aiid  'having  the  sE^me  docketed,  has 
jurisdiction  at  least  for  the  purpose  of  hear- 
ing and  determining  whether  the  cause  has  or 
has  not  been  legally  rem.oved,  and  therefore 
has  authority  to  enjoin  the  plaintiff  from  pro- 
ceeding in  the  state  court  until  suoh  time  as 
the  Circuit  Court  shall  hear  and  determine 
the  question  of  its  own  jurisdiction.  Mc- 
Alister  r.  Chesapeake,  etc.,  R.  Co.  (U.  S.), 
13-1068. 

Rigbt  of  stat«  court  to  maintain  ju- 
risdiction aft^r  petition  filed.  —  A  pe- 
tion  for  removal  from  a  state  court  to  a 
federal  court  on  the  ground  of  diverse  citizen- 
ship does  not  require  the  state  court  to  sur- 
render its  jurisdiction  except  when  the  peti- 
tion, taken  in  connection  with  the  remainder 
of  the  record,  shows  on  its  face  that  the  pe- 
titioner has  the  right  to  transfer  the  cause 
to  the  federal  court.  Wilson  i-.  Big  Joe 
Block  Coal  Co.   (la.),  14-266. 

Waiver  of  right  of  removal.  —  When 
a  petition  for  the  removal  of  a  cause  from  a 
state  to  a  federal  court  has  been  duly  pre- 
sented to  the  state  court  and  improperly  de- 
nied, the  right  of  the  petitioners  to  a  removal 
of  the  cause  is  not  waived  by  filing  answers 
and  contesting  the  suit  upon  its  merits.  Tex- 
arkana  Tel.  Co.  v.  Bridges   (Ark.),  5-246. 

An  objection  to  the  refusal  of  a  state  court 
to  grant  a  petition  for  the  removal  of  a 
cause  to  the  federal  court  is  not  waived  by 
proceeding  with  the  trial  after  reserving  an 
exception.  Golden  v.  Northern  Pacific  E. 
Co.   (Mont.),  18-886. 

5.  Proceedings  afteb  Removal. 

Bight  of  plaintiff  to  bring  new  ac- 
tion in  state  conrt  after  dismissal  In 
federal  conrt.  —  The  fact  that  a  cause 
which  has  been  properly  removed  from  a 
state  to  a  federal  court  has  been  dismissed 
in  the  latter  court  does  not  prevent  the  state 
court  from  again  assuming  jurisdiction  of  a 
suit  for  the  same  cause  of  action.  Stevenson 
I'.  Illinois  C5entral  R.  Co.  (Ky.),  4-890. 

Where  a  federal  court  has  discontinued  at 
the  plaintiff's  instance  and  cost  an  action 
properly  removed  from  a  state  court,  the 
plaintiff  may  bring  a  new  action  for  the  same 
cause  in  the  state  court,  and  the  latter  action 
may  be  brought  for  a  sum  which  will  give  the 
state  court  exclusive  juTJsdiction.  Young  v. 
Southern  Bell  Tel,,  etc.,  Co.   (S.  (^ar.),  9-940. 

Consent  to  accept  jurisdiction  of  fed- 
eral conrt.  —  Where  after  a  removal  of  a 
suit  by  the  defendant  from  a  state  to  a  fed- 
eral Circuit  Court  on  the  ground  of  diversity 
of  citizenship,  the  plaintiff  files  an  amended 
complaint  in  the  latter  court,  signs  a  stipu- 
lation extending  the  time  within  which  the 


defendant  is  required  to  answer,  apd  the  par- 
ties enter  into  successive  stipulations  for  the 
continuance  of  the  trial,  bofjh  parties  tlierieby 
consent  to  accept'  the  jurisdiction  of  suoh 
court.  The  effect  of  smdi  acts  is  not  affected 
by  the  fact  that  they  are  done  by  the  next 
friend  of  the  plaintiff,  who  is  an  infant,  the 
election  to  accept  the  jurisdiction  of  a  federal 
court  not  being  prejudicial  to  the  infant's 
substantial  rights.  In  re  Moore  (U.  S.), 
14-1164. 

Inasmuch  as  the  federal  Circuit  Courts 
have  general  jurisdiction  over  suits  between 
citizens  of  different  states,  such  consent  to 
accept  the  jurisdiction  of  the  court  to  which 
the  action  is  removed  operates  as  a  waiver  of 
the  plaintiff's  right  to  object  to  the  jurisdic- 
tion of  the  particular  federal  Circuit  Court 
on  the  ground  that  the  action  is  not  remova- 
ble because  both  parties  are  nonresidents  of 
the  state  where  the  action  is  commenced.  In 
re  Moore  (U.  S.),  14-1164, 

Disposition  of  appeal  in  state  conrt 
-where  oanse  renioved  after  jadgmentn^ 
The  Supreme  Court  of  a  state,  on  appeal  in 
a  cause  which  the  trial  court  has  refused  to 
remove  to  the  federal  court,  will  not  reverse 
the  judgment  on  the  ground  that  the  federal 
court  has  assumed  jurisdiction  of  the  cause 
after  the  entry  of  the  judgment  appealed 
from,  but  will  leave  the  appellant  to  his  rem- 
edy by  appeal  to  the  Supreme  Court  of  the 
United  States,  or  by  injunction  against  fur- 
ther proceedings  in  the  state  court.  Golden 
».  Northern  Pacific  R.  Co.    (Mont.),  18-886. 

Certification  to  Supreme  Court  of 
question  of  jurisdiction  arising  from 
refusal  of  Circuit  Conrt  to  remand 
cause.  —  Where,  in  a  cause  removed  from  a 
state  court,  a  Circuit  Court  of  the  United 
States  renders  judgment  for  the  defendant 
on  the  plaintiff's  refusal  to  proceed  with  the 
trial  of  the  cause  after  denial  of  his  motion 
to  remand,  the  case  may  be  certified  to  the 
United  States  Supreme  Court  for  decision  of 
the  question  of  jurisdiction  involved.  Wecker 
V.  National  Enameling,  etc.,  Co.  (U.  S.),  9- 
757. 

Review  of  judgment  of  Circuit  Court 
of  Appeals  on  diversity  of  citizenship 
by  Supreme  Court.  —  The  provision  of  the 
Act  of  March  3,  1891  (26  St.  L.  828,  t.  617, 
§  6;  4  Fed.  St.  Ann.  409),  that  when  the 
jurisdiction  of  a  Circuit  Court  of  the  United 
States  is  invoked  solely  on  the  ground  of  di- 
versity of  citizenship,  the  judgment  of  the 
Circuit  Court  of  Appeals  on  the  question  of 
jurisdiction  is  final,  precludes  the  Supreme 
Court  of  the  United  States  from  reviewing, 
by  writ  of  error,  the  judgment  of  a  Circuit 
Court  of  Appeals  that  there  was  a  diversity 
of  citizenship  entitling  one  of  the  defendants 
to  an  action  brought  in  a  state  court  to  re- 
move the  cause  to  a  Circuit  Court  of  the 
United  States  on  the  ground  of  prejudice  or 
local  influence.  But  though  in  suoh  ease 
the  Supreme  Court  will  dismiss  the  writ  of 
error,  it  may  grant  a  writ  of  certiorari  (to 
which  the  record  on  the  writ  of  error  may 
stand  as  a  return)  for  the  purpose  of  deter- 
mining whether  the  Circuit  Court  had  juris- 
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diction  to  order  the  removal  of  tilie  cause. 
Cochran  i;.  Montgomery  County  (U.  S.),  4- 
451. 

Questions  reviewable  on  writ  o£  er- 
ror in  Supreme  Court.  —  On  writ  of  error 
to  a  judgment  of  u.  Circuit  Court  of  the 
United  States  denying  a  inotiou  to  remand  a 
cause  removed  from  a  state  court,  the  Su- 
preme Court  will  not  consider  an  assignment 
of  error  based  upon  the  action  of  the  Circuit 
Court  in  receiving  affidavits  filed  by  the  pe- 
tioner  for  removal  instead  of  requiring  tes- 
timony giving  the  opposite  party  the  privi- 
lege of  cross-examination,  where  it  appears 
that  the  plaintiff  in  error  not  only  made  no 
objection  in  the  Circuit  Court  to  the  consid- 
eration of  the  affidavits,  but  himself  filed  a 
counter-affidavit.  Weckex  V.  National  Enam- 
eling, etc.,  Co.    (U.  S.),  9-757. 


RENDITION. 

International     and     interstate     rendition     of 
fugitives  from  justice,  see  Extradition. 
Rendition  of  judgment,  see  Judgments,  4. 


RENEWAL. 

Actions,     see    Dismissal,    Discontinuance, 

AND  Nonsuit. 
Fire  insurance  policy,  see  Insurance,  5  h. 
Leases,  see  Landlobd  and  Tenant,  3  d. 


RENEWAL  FREMIUMS. 

Bight  of  insurance  agent  to  commissions  on 
renewal  premiums  after  termination  of 
agency,  see  Insubance,  2  b. 


RENT. 

See  Landlobd  and  Tenant,  6. 

Acceptance  of  rent  as  creating  tenancy,  see 
Landlobd  and  Tenant,  1. 

Devise  of  rents  and  profits  as  passing  to 
land,  see  Wills,  7  c  (6). 

Insurance  against  loss  of  rents,  see  Insur- 
ance, 5  f   (4). 

Liability  of  tenant  in  common  to  cotenants 
for  rent,  see  Joint  Tenants  and  Ten- 
ants in  Common,  2. 

Termination  of  lease  by  nonpayment  of  rent, 
see  Landlord  and  Tenant,  3  g. 

Waiver  of  forfeiture  by  acceptance  of  rent, 
see  Landlord  and  Tenant,  3  g. 


RENUNCIATION. 

Abandonment  of  vessel  as  renunciation  of 
contract  of  affreightment,  see  Ships 
and  Shipping,  2  b. 

Renouncing  right  of  inheritance,  see  Descent 
AND  Distribution,  6. 


REPAIRS. 

Duties  and  liabilities  as  to  demised  premises, 

see  Landlord  and  Tenant,  5  f. 
Duty  to  repair  railroad  fences,  see  Fences,  3. 


REPEAX. 

Corporate  charter,  see  Corporations,  3  b. 
Implied  repeal  of  treaty,  see  Extradition,  2. 
Pending  prosecutions  as  affected  by  repeal  of 

statute,  see  Criminal  Law,  2  o. 
Statutes,  see  Statutes,  6. 

REPETITION. 

Request  to  charge  as  to  matters  already  cov- 
ered by  instructions,  see  Criminal  Lavit, 
6q  (8). 

REPLEVIN. 

1.  Peoperty  Subject  to  Replevin,  1371. 

2.  Title  Sufficient  to  Support  Action, 

1372. 

3.  Demand    as    Prerequisite    to    Re- 

covery, 1372. 

4.  Damaqes,  1372. 

5.  Pleading,  1373. 

6.  Evidence,  1373. 

7.  Instructions,  1373. 

8.  Judgment,  1373. 

9.  Actions  on  Replevin  Bond,  1374. 

Expense  of  procuring  bond  as  costs,  see 
Costs,  8. 

Growing  crops  as  subject  of  replevin,  see 
Crops,  1. 

Recovery  of  goods  seized  under  execution,  see 
Executions,  7. 

Remedy  for  confusion  of  goods,  see  Con- 
fusion OP  Goods. 

1.  Property  Subject  to  Replevin. 

Deed,  -.  A  deed,  as  such,  is  recoverable  in 
an  action  of  replevin,  where  it  is  unlawfully 
detained  and  the  controversy  is  really  about 
the  deed  and  nothing  else,  there  being  no  dis- 
pute about  its  delivery;  but  where  the  real 
thing  sought  is  an  adjudication  of  title  to 
the  real  property  which  the  deed  represents, 
and  not  the  actual  recovery  of  the  deed  it- 
self, replevin  is  not  the  appropriate  remedy, 
and  cannot  be  maintained.  Campbell  v. 
Brooks   (Miss.),  17-1017. 

Real  property.  —  An  action  of  replevin 
is  one  for  the  recovery  solely  of  personal 
property,  and  cannot  be  maintained  to  re- 
cover real  property.  Riohbourg  v.  Rose 
(Fla.),  12-274. 

Property  severed  for  lands.  —  Where 
property  annexed  to  the  freehold  is  severed 
therefrom,  it  becomes  personal  property  so 
as  to  become  recoverable  by  an  action  of  re- 
plevin. But  in  order  to  maintain  such  ac- 
tion the  plaintiff  must  have  the  actual  or 
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constructive  possession  of  the  land,  and  as 
tlie  title  to  land  cannot  be  tried  ex  directo  in 
replevin,  if  the  series  of  acts  in  which  the 
severance  has  occurred  are  sufficient  to  create 
an  adverse  possession  in  the  defendant,  re- 
plevin cannot  be  maintained.  Richbourg  v. 
Rose    (Fla.),   12-274. 

Property  levied  on  as  property  of 
third  person,  —  The  owner  of  personal 
property  cannot  maintain  an  action  of  re- 
plevin for  it  after  it  has  been  levied  on  by 
the  sheriff  under  an  attachment,  issued 
against  a  third  person,  which  is  still  pend- 
ing. Baltimore,  etc.,  E.  Co.  v.  H.  Klaff  & 
Co.  (Md.,)   7-905. 

Property  in  custody  of  federal  officer. 
—  Replevin  cannot  be  maintained  in  a  state 
court  against  an  officer  of  a  federal  court  to 
recover  property  in  his  possession  as  such 
officer.  The  property  in  such  case  is  in  cus- 
todia  legis,  and  the  remedy  of  the  person 
claiming  it  to  be  wrongfully  detained  from 
him  is  in  the  federal  court  whose  officer  with- 
holds it.  Objection  to  the  jurisdiction  of  the 
state  court  in  such  case  is  seasonably  taken 
by  answer,  when  the  facts  showing  want  of 
jurisdiction  do  not  appear  upon  the  face  of 
the  complaint.  Druhe  Hardwood  Lumber 
Co.  V.  Mschbein  (Minn.),  11-300. 

Gambling  devices  incapable  of  use 
except  in  violation  of  laiv.  —  Replevin 
will  not  lie  against  an  officer  of  the  law  to 
recover  gambling  devices  known  as  "  slot 
machines,"  which  are  incapable  of  use  for 
any  purpose  except  in  violation  of  an  anti- 
gambling  law.  Mullen  v.  Moseley  (Idaho), 
13-450. 

Waiver  of  objection  that  remedy  not 
appropriate.  —  The  objection  that  an  action 
of  replevin  under  a  state  code  to  recover 
copies  of  a  picture  alleged  to  infringe  the 
plaintiff's  copyright  is  not  the  appropriate 
or  legal  remedy,  comes  too  late  when  made 
after  verdict  and  on  motion  for  a  new  trial. 
American  Tobacco  Co.  v.  Werckmeister  (U. 
S.),  12-595. 

2.  Title  Sttfficient  to  Stjppoet  Action. 

Title  of  plaintiff.  —  The  plaintiff  in  a 
replevin  must  recover  on  the  strength  of  his 
own  title  or  the  right  of  possession.  Robb 
t:.  Dobrinski    (Okla.),  1-981. 

The  plaintiflF  in  a  replevin  action  must  re- 
cover on  the  strength  of  his  own  title  or  right 
of  possession,  and  not  on  the  weakness  of 
his  adversary's  title  or  right  of  possession, 
and  the  defendant  may  defeat  the  action  by 
showing  title  even  in  a  third  person.  Robb 
!■.  Dobrinski   (Okla.),  1-981. 

The  plaintiff  in  an  action  of  replevin  can 
only  recover  upon  the  strength  of  his  own 
right  of  possession  of  the  property,  and  must 
show  such  right  of  possession  in  himself. 
Richbourg  v.  Rose   (Fla.),  12-274. 

Possession  by  defendant.  —  There  must 
be  actual  or  constructive  possession  in  the 
defendant  in  order  to  sustain  replevin.  Casey 
V.  Scott  (Ark.),  12-184. 

Replevin  cannot  be  maintained  against  one 
not  in  actual  or  constructive  possession  of  the 


property  at  the  commencement  of  the  action. 
Robb  V.  Dobrinski   (Okla.),  1-981. 

An  action  of  replevin  against  an  officer 
cannot  be  maintained  on  a  complaint  alleg- 
ing that  the  officer  delivered  the  property  to 
a  third  party,  thus  affirmatively  showing  that 
the  property  sought  to  be  recovered  was  not 
in  the  possession  of  the  defendant  at  the  time 
the  action  was  commenced.  Kierbow  v. 
Young  (S.  Dak.),  11-1148. 

Where  the  plaintiff  in  an  action  of  replevin 
does  not  know  at  the  commencement  thereof 
that  the  defendant  has  wrongfully  parted 
with  the  possession  of  the  chattel  in  contro- 
versy, he  may  maintain  such  action  and  ob- 
tain an  alternative  judgment  for  the  posses- 
sion of  the  property  or  the  recovery  of  its 
value.  Andrews  v.  Hoeslich  (Wash.),  14- 
1118. 

Sifect  of  expiration  of  term  of  office 
of  defendant.  —  In  replevin  against  an 
officer  a  recovery  by  the  defendant  is  not  de- 
feated by  the  fact  that  his  term  of  office  has 
expired.      Hines  v.  Stahl   (Kan.),  17-298. 

3.   Demand  as   Prerequisite   to   Recoveet. 

Necessity  of  demand  where  defendant 
claims  title.  —  Where  the  defendant  in  an 
action  of  replevin  claims  tlie  ownership  of 
the  property  and  the  right  of  possession, 
proof  of  demand  is  unnecessary.  Denver 
Live  Stock  Commission  Co.  v.  Parks  (Colo.), 
14-814. 

A  defendant  in  replevin  who  asserts  title 
in  himself  independent  of  any  contract,  ex- 
press or  implied,  between  him  and  the  plain- 
tiff, cannot  interpose,  as  a  defense  to  the  ac- 
tion, failure  on  the  part  of  the  latter  to  de- 
mand from  him  the  property  in  controversy 
before  the  commencement  of  the  action.  Kuy- 
kendall  r.  Fisher    (W.  Va.),   11-700. 

Sufficiency  of  demand  made  after 
suit  brought  but  before  execution  of 
writ.  —  A  demand  made  after  the  bringing 
of  an  action  of  replevin  but  before  the  execu- 
tion of  the  writ  is  sufficient  to  sustain  such 
action.  Denver  Live  Stock  Commission  Co. 
r.  Parks   (Colo.),  14-814. 

Waiver  of  trant  of  demand.  —  A  de- 
fendant in  an  action  of  replevin,  who  gives 
a  redelivery  bond,  procures  a  change  of  venue 
and  contests  the  case  on  its  merits  before  a 
justice  of  the  peace,  is  not  in  a  position  to 
urge  in  the  County  Court  on  appeal  the  want 
of  a  demand  before  the  bringing  of  the  ac- 
tion. Denver  Live  Stock  Commission  Co.  ». 
Parks    (Colo.),   14-814. 

4.  Damages. 

Allowance    of    punitive    damages.    — 

Punitive  damages  cannot  be  recovered  in  an 
action  of  claim  and  delivery  of  personal  prop- 
erty under  a  statute  providing  that  when  the 
prevailing  party  is  the  plaintiff,  the  jury 
must  assess  the  damages  for  the  detention, 
and  when  the  prevailing  party  is  the  defend- 
ant and  the  property  has  been  taken  in  the 
proceedings,  the  jury  may  assess  for  such 
taking  and  the  withholding.  Tittle  v.  Ken- 
nedy (S.  Car.),  4-68. 
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Extent  of  recovery  where  goods 
claimed  intermingled  by  defendant 
-with  other  goods,  —  Under  a  contract  for 
the  sale  of  timber  to  be  cut  and  removed 
within  a  certain  time,  in  an  action  of  re- 
plevin by  a  subsequent  grantee  of  the  land 
to  recover  the  timber  removed  from  the  land 
by  the  vendee  after  the  expiration  of  the 
time  limited  by  the  contract,  if  it  appears 
that  some  logs  were  cut  before  the  convey- 
ance of  the  land,  and  that  they  became  per- 
sonalty and  so  did  not  pass  with  the  convey- 
ance but  were  mingled  with  logs  cut  after 
the  conveyance,  the  grantee  may  recover  all 
of  them  under  the  doctrine  of  confusion  of 
goods.  Mengal  Box  Co.  r.  Moore  { Tenn. ) , 
4-1047. 

Bight  to  damages  for  depreciation  in 
valne  of  property  returned.  —  Where  the 
property  returned  in  compliance  with  an  al- 
ternative judgment  in  an  action  of  replevin 
providing  for  a.  return  of  the  property  or 
the  value  thereof,  has  depreciated  in  value, 
an  action  may  be  maintained  to  recover  such 
depreciation.  Fair  v.  Citizens'  State  Bank 
(Kan.),  2-960. 

Deduction  for  improvements  made  on 
property  Ijy  ivrongdoer.  —  In  replevin  for 
property  wilfully  and  wrongfully  taken, 
where  the  wrongdoer,  since  the  taking,  has 
expended  money  or  labor  in  increasing  the 
value  of  the  property,  he  may  not  have  any 
deduction  for  the  money  or  labor  so  expended 
in  assessing  the  value  for  the  purpose  of  the 
alternative  judgment,  but  where  the  defend- 
ant in  replevin  acts  innocently  and  in  good 
faith  in  obtaining  possession  of  the  property, 
and  expends  money  and  labor  on  it  in  good 
faith,  the  owner  can  recover  only  what  it  was 
worth  before  the  increase  in  value.  Nash- 
ville Lumber  Co.  ;;.  Barefield  (Ark.),  20-968. 

5.   PMa-DINQ. 

Description  of  property.  —  A  complaint 
in  replevin  must  describe  the  property  with 
such  certainty  that  it  can  be  identified  by 
the  officer  serving  the  process,  and  that  the 
defendant  will  know  what  property  he  is 
charged  with  detaining,  and  a  complaint 
merely  describing  the  property  as  "  goods, 
wares,  and  merchandise  to  the  amount  and 
value  of  $1,200  "  is  insufficient.  Kierbow  v. 
Young   (S:  Dak.),  11-1148. 

Ownership  of  property.  —  In  an  action 
of  replevin  a  complaint  failing  to  allege 
ownership  or  a  special  interest  in  the  prop- 
erty or  right  to  the  possession  thereof  at  the 
time  of  the  commencement  of  the  action,  is 
insufficient  and  demurrable.  Kierbow  i\ 
Young   (S.  Dak.),  11-1148. 

Matter  available  nnder  plea  of  not 
gnilty.  —  In  an  action  of  replevin  a  plea  of 
not  guilty  puts  in  issue  not  only  the  right  of 
the  plaintiff  to  the  possession  of  the  property 
replevied,  but  also  the  wrongful  taking  and 
detention  thereof.  Under  such  plea  the  de- 
fendant can  give  any  evidence  of  a  special 
matter  which  amounts  to  a  defense  to  the 
plaintiff's  cause  of  action  to  show  that  the 
plaintiff  is  not  entitled  tc*  the  possession  qf 


tlie  property   replevied.      Richhourg  v.  Rose 
(Fla.),  12-274. 

6.  Evidence. 

Burden  of  proof.  —  In  an  action  of  re- 
plevin, brought  by  a  mortgagee  to  recover  the 
possession  of  property  under  a  chattel  mort- 
gage given  to  secure  the  payment  of  certain 
notes,  where  the  mortgagor  admits  the  execu- 
tion of  the  notes  and  mortgage,  and  defends 
only  upon  the  grounds  that  the  mortgagee 
has  no  right  to  maintain  the  action  and  the 
property  is  exempt,  the  court  does  not  err 
in  placing  the  burden  of  proof  as  to  the  con- 
tested issues  upon  the  mortgagor.  Colean 
Mfg.  Co.  (!.  Johnson   (Kan.),  20-296. 

Admissibility  of  deed  to  shoiv  title 
to  crude  turpentine  in  boxes.  —  In  an 
action  of  replevin  for  crude  turpentine  in  the 
boxes  of  trees,  deeds  under  which  the  defend- 
ants claim  to  hold  possession  of  the  land  are 
admissible  for  them  to  show  claim  of  right, 
followed  by  proof  of  adverse  possession,  and 
as  defining  the  extent  of  the  possession 
claimed.      Richbourg  v.  Rose   (Fla.),  12-274. 

7.  Instructions. 

Title  of  plaintiff.  —  In  an  action  of  re- 
plevin for  crude  turpentine  in  the  boxes  of 
trees,  an  instruction  that  "  if  the  jury  should 
find  from  the  evidence  that  has  been  intro- 
duced before  them,  that  the  plaintiff  was  the 
owner  of  pine  trees  located  upon  lands  de- 
scribed in  the  declaration  by  a  conveyance 
from  persons  who  derived  title  to  the  land  by 
title  from  the  United  States  government,  and 
that  the  defendants  were  in  possession  at  the 
time  of  the  institution  of  this  suit  of  crude 
turpentine  in  the  boxes  located  on  this  land, 
and  they  were  not  there  with  the  plaintiff's 
consent,  that  is,  they  were  not  in  possession 
with  the  plaintiff's  consent,  then  the  jury 
should  ascertain  how  much  of  the  turpentine 
there  was,  and  its  value,  and  render  a  ver- 
dict for  the  plaintiff  for  the  amount  so 
found,"  is  erroneous  as  excluding  the  con- 
tention that  defendants  were  in  adverse  pos- 
session claiming  under  color,  of  right  and 
were  not  trespassers.  Riehbourg  v.  Rose 
(Fla.),  12-274. 

8.  Judgment. 

Kecessity  of  alternate  Judgment 
where  plaintiff  retains  possession  of 
property.  —  When  mortgaged  property  is 
seized  under  the  writ  of  replevin,  and  the 
possession  of  the  same  is  retained  by  the 
plaintiff  up  to  the  time  of  judgment  in  his 
favor,  there  is  no  necessity  for  rendering  an 
alternative  judgment  that  the  plaintiff  shall 
recover  the  value  of  the  property  in  case  a 
return  thereof  cannot  be  had.  Colean  Mfg. 
Co.  V.  Johnson   (Kan.),  20-296. 

Alternate  judgment  where  defendant 
prevails.  —  Where  the  plaintiff  in  replevin 
dismisses  his  action  after  obtaining  posses- 
sion, and  defendant  is  found  to  be  entitled 
to  a  return  of  the  property,  he  is  also  en- 
titiled  to  a  judgment  for  Us  f^U  value  in  caso 
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a  return  cannot  be  Had.  fiines  V.  Stahl 
(Kan.),  17-298. 

Necessity  of  finding  v^rongfnl  taking 
or  detention.  —  A  verdict  in  replevin  wliich 
finds  merely  that  the  plaintiff  is  the  owner 
of  the  property  involved,  and  entitled  to  the 
pOBsessloh  and  return  thereof,  is  inauificient 
because  it  does  not  find  a  wrongful  taking  or 
detention  by  the  defendant.  Hickey  v. 
Breen    (Mont.),  20-429. 

Effect  of  failure  to  find  value  in  find' 
ing  for  defend&nti  -^  A  judgment  in  re- 
plevin which  finds  merely  that  the  defendant 
13  the  owner  and  entitled  to  posseasion  of  the 
property,  is  good  as  far  as  it  goes,  and  al- 
though it  does  not  assess  the  value  Of  th4 
pi'dperty,  Uie  plaintiff's  disposal  of  the  prop- 
erty while  the  suit  is  pehding  amounts  to  a 
conversion  thereof  to  his  own  use,  and  ren- 
ders him  liable  to  the  replevin  defefidant  for 
its  value.      Caldwell  v-.  Ryin   (Mo.),  14-314. 

9.  Actions  on  Replevin  Bond. 

Dislkiissal  Of  i^uit  without  Iretiim  of 
■pto-p^tt^  as  hrbttch.  of  cduditioiti  to 
duly  prosecute.  —  The  condition  in  a  re- 
plevin bond  that  the  plaintiff  ^ill  duly  prose- 
cute the  action  is  broken  by  a  dismissal  of 
the  action  witliout  a  return  of  tlie  property, 
and  the  obligee  is  ebtltlsd  to  recover  damages 
to  the  amount  of  the  Valile  of  the  prOpetty 
with  interest.  Kentucky  Land,  etc.,  Co.  t". 
Ci-abtree  (Ky.),  4-1 133. 

ftemoval  of  attacliment  cau&e  as  Itar 
to  action  oA  bond  given  for  yefleviil  of 
p*opej<ty  attached.  —  It  seems  that  tyhete 
property  in  the  possession  of  an  officer  of  the 
law  under  a  wi-it  of  attachment  is  replevied, 
the  Subsequent  remova-l  of  the  attachment 
Suit  to  a  federal  court  does  not  bar  an  action 
by  an  officer  on  the  replevin  bond,  or  prevent 
him  from  recovering  more  thah  nominal  dam- 
ages in  such  action,  llaguire  fc.  Pan-Amei'i- 
cah  Amusement  Co.   (Mass.),  18-110. 

tfecessity  of  allegatioli  in  pleading 
of  condition  and  breach.  •—  To  maintain 
an  action  On  a  replevin  bond  where  the  only 
condition  broken  is  that  to  proSeeUte  dilly 
the  replevin  action,  such  eoliditidn  and  the 
breach  thereof  must  be  alleged.  Kentucky 
Land,  etc.,  Co.  v.  Crabtree  (Ky.),  4-1133. 

Amount  of  damages  recoverable  on 
bond  in  generals  —  In  an  action  on  a  re- 
plevin bond  the  plaintiff,  if  successful,  is  en- 
titled to  recover  the  fair  market  value  of  the 
property  replevied,  in  the  order  and  condi- 
tion that  it  was  when  taken  under  the  writ, 
as  of  the  date  of  the  final  judgment  in  the 
replevin  suit.  Maguire  v,  Pan-American 
Amusement  Co.   (Mass.),  iS-llO. 

In  an  action  on  a  replevin  bond  for  breach 
of  a  condition  to  prosecute  duly  the  action  of 
replevin,  if  the  plaintiff  may  recover  at  all, 
he  is  entitled  to  recover  only  the  value  of 
the  property  replevied  at  the  time  it  was 
taken,  with  the  interest  from  that  date.  He 
is  not  entitled  to  recover  damages  for  loss  of 
time,  expenses  incurred  in  defending  the 
former  action,  or  an  attorney's  fee  incurred 
therein.  Kentucky  Land,  etc.,  (jO.  v.  Crab- 
tree    (Ky.),  4-1133. 


Interest  on  value  of  property  as  ele- 
ment of  daibages.  —  If  interest  on  the 
value  of  property  replevied  is  recoverable  at 
all  by  a  defendant  in  replevin,  it  must  be 
recovered  in  the  replevin  suit,  as  a  part  of 
the  damages  for  the  taking  and  detention  of 
the  property,  and  cannot  be  recovered  in  a 
subsequent  action  on  the  replevin  bond, 
!MagUire  v.  Pan-American  Amusement  Co. 
(Mass.),  18-110. 

Oonnsel  fees  as  element  of  damages. 
—  Where  the  condition  of  a  bond  given  by 
the  plaintiff  in  an  action  of  replevin  is  that 
the  plaintiff  will  pay  whatever  damages  and 
costs  the  defendant  may  recover  against  him, 
and  return  the  property  i-eplevied  if  such 
shall  be  the  final  judgment,  the  defendant  in 
the  replevin  action,  in  a  subsequent  action 
on  the  bond,  cannot  recover  counsel  fees,  or 
any  other  amount  in  addition  to  his  damages 
and  taxable  costs.  Maguire  V.  Pan-Ameri- 
ca Amusement  Co.   (Mass.),  18-110. 

Statutory  daiuAges  of  twelve  per  cent, 
as  elenient  of  damages.  —  The  statutory 
damages  of  twelve  per  ceSit.  of  the  value  of 
the  goods,  allowed  to  a  successful  defendant 
in  replevin  where  the  Service  of  an  execution 
has  been  delayed  by  the  replevin,  must  be  re- 
covered, if  at  all,  in  the  replevin  suit,  and 
cannot  be  recovered  in  a  subsequent  action 
of  the  replevin  bond.  Maguire  r.  Pah- 
American  Amusement  Co.  (Mass.),  18-110. 

Recital  of  value  in  replevin  bond  as 
conclusive  against  obligors.  ^-^  The  sum 
named  in  a  writ  of  replevin  or  a  replevin 
bond  as  the  value  of  the  property  replevied 
is  competent  but  not  conclusive  evidence  of 
that  value  against  the  obligors  in  an  action 
on  the  bond.  Either  party  in  Such  an  action 
has  a  right  to  have  the  value  of  the  property 
determined  by  the  jury  upon  competent  evi- 
dence, including  the  testimony  of  qualified 
witnesses,  and  heflflc  it  is  elroneous  for  the 
court  to  hold  as  a  niatter  of  law  that  the 
obligors  in  the  bond  are  concluded  by  the 
recitals  of  value  in  the  boiid  or  writ,  and  to 
exclude  the  testimony  of  witnesses  offered 
for  the  purpose  of  proving  the  value  of  the 
property.  Maguire  v.  Pan-Amerieaii  Amuse- 
ment Co.   (Mass.),  18-110. 


BEPIiT. 

See  Pleading,  8. 

Right  to  file  reply  after  demurrer  sustained 
to  answerj  see  Injunctions,  3  d. 


REPORTS. 

Census  reports  to  prove  age,  see  Census. 

English  law  reports  as  evidence  of  common 
law,  see  Common  Law,  1. 

Extension  of  time  for  filing  report  of  referea, 
see  RErEEBNCBS. 

False  reports  by  bank  offieere,  see  BANKS 
AND  Banking,  3  b. 

False  reports  by  national  banks  to  comp- 
troller of  currency,  see  Banks  and 
Banking,  9  b. 
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Liability  of  directoi-s  for  failure  to  file  re- 
ports, see  CospoBATiONS,  7  e  ( 1 ) . 

Eailro&ds  required  to  make  reports  to  public 
officers,  see  Railkoads,  3  b. 

Eeport  of  judicial  proceedings  as  privileged, 
see  Libel  and  StANDEE,  3  b. 


REPRESENTATION. 

Doctrine  of  representation  as  aflfeeting  stat- 
ute of  limitations,  see  Limitation  of 
Actions,  6. 

Representative  parties,  see  Parties  to  Ac- 
tions, 1. 


REPRESENTATIONS. 

See  False  Pretenses  and  Cheats;  Praitd 
AND  Deceit. 

Efffect  of  representations  as  to  credit  of  an- 
other, see  Frauds,  STATUTE  of,  7. 

SeprCsentations  ift  applications  for  insur- 
ance, see  Insurance,  3  c  (3). 

Warranties  and  representations  in  applica- 
tion for  Are  insurance,  see  Insurance, 
5  f   (6). 

REPRIEVE. 

See  Pardon,  Reprieve,  and  Amnest*. 


REPUBUCAN  FORM  OP  GOVERN- 
BIENT. 

Constitutional  guaranty,  see  Constitutional 
Law,  13. 

Initiative  and  refetendum  as  consistent  With 
republican  form  of  government,  see 
Municipal  Corporations,  2. 

REPUDIATION. 

Bight  of  infant  to  repudiate  contract,  see 
INtANTS,  2  b. 

REPUGNANCY. 

In  plett'dings,  see  Flbadino,  2. 

REPUGNANT  t>ROVISIONS. 

See  Statutes,  i  i. 

REPURCHASE. 

Agreement  tot  repurchase  by  seller  as  with- 
in statute  of  frauds,  see  Frauds,  Stat- 
ute OF,  9  b  ( 1 ) . 

RE^tTTATIOK. 

See  EviDErroE,  4;  Witnesses,  5  b  (2)    (g). 
Oeneril   reptttatian  aS  to  existence  6f  part- 
nership, see  Partnership,  1  b, 


Pr&of  of  insanity  in  criminal  cases,  see  In- 
sanity, 7  c  (1). 

Proof  of  reputation  of  accused,  see  CRiMtNAi, 
Law,  6  n  (3). 

Reputation  of  plaintiff  as  evidence  In  action 
for  malicious  prosecution,  see  MA- 
LICIOUS Prosecution,  2  e  (2). 

Kestraining  acts  injurious  to  business  repu- 
tation, see  Injunctions,  2  a. 

REQUESTS. 

Request  to  charge,  see  Trial,  3  o. 

REQUISITION. 

Proceeding  for  extradition,  see  Extradition. 

RESCISSION. 

See  Cancellation  and  Rescission. 

RESCUE. 

See  Escape,  Prison  BbeAkinc,  and  Rescue. 


RESERVATIONS. 

See  Deeds,  3  e. 

Conveyances  reserving  minerals,  see  Mines 
and  Minerals,  2. 

Creation  of  easement,  see  EasEMEN*S,  1  a. 

Judicial  notice  of  military  reservations,  see 
Evidence,  1  g. 

Jurisdiction  of  eriuies  committed  on  military 
reservations,  see  Courts,  2  c   (1). 

Power  to  amend  corporate  charter,  see  Cor- 
porations, 3  b. 

Reserving  timber  on  sale  of  land,  see  Logs 
and  LUMRE&. 


RESERVED   CASE. 

See  Appeal  and  Error,  12  h  (6). 


RESERVOIRS. 

Liability  of  water  company  to  infant  falling 
in  reservoir,  see  Waters  and  Water- 
courses, 4  d. 

KES  GESTiE. 

See   Criminal  Law;    Evidence;    Homicide. 

6  a  (1). 
Declarations  and  admissions  as  part  of  res 

gestcB,  see  Evidence,  10  b. 

RESIDENCE. 

See  DoMteit. 

Jurisdictional  requirement  in  divorce  action 
see  DtVoftCp,  ' 
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Qu'alifioation   of  candidates  for   public  ofBce, 

see  Elections,  1  c. 
Qualification  of  jurors,  see  JUKY,  2. 
Residence  of  corporations,  see  Coepobations, 

13  a. 
Right   of  children  of  nonresident  parent  to 

attend  public  schools,  see  Schools,  8  a. 
Venue  as  affected  by  residence  of  parties,  see 

Venue,  1. 


RESIGNATION. 

Effect   of   resignation  by    public   officer,   see 

PtlBLIC  OrFICEES,   7   b. 

Power  of  county  judge  to  accept  resignation 
of  justice  of  the  peace,  see  Justices  op 
THE  Peace,  1  b. 


RES   IPSA  LOQUITUR. 

See  Negligence,  11. 


RESTITUTION. 

Recovery  of  stolen  goods,  see  Labcent,  9. 

RESTORATION. 

Restoring  consideration  as  essential  to  dis- 
affirmance of  infant's  contract,  see  In- 
fants, 2  b  (5). 

RESTRAINING  ORDERS. 

See  Injunctions. 


RESTRAINT. 

Actual  restraint  as  essential  to  right  to 
habeas  corpus,  see  Habeas  Coepus,  1. 

Note  given  in  restraint  of  marriage,  see  Bills 
and  Notes,  2. 

Restraint  of  insane  persons,  see  Insanity,  3. 


RESISTANCE. 

Amount  of  resistance  required  to  constitute 

rape,  see  Rape,  1  d. 
Sufficiency  of  evidence  to  show  resistance  in 

prosecution  for  rape,  see  Rape,  2d  (3). 


RESISTING   OFFICERS. 

See  Obsteuction  or  Justice. 

RESISTING   PROCESS. 

See  Contempt. 

RES   JUDICATA. 

See  Judgments,  6. 

Application  of  doctrine  to  extradition  pro- 
ceedings, see  Exteadition,  1. 

Effect  of  decree  in  injunction  suit,  see  In- 
junctions, 3  e. 

Judgment  against  principal  as  bar  to  action 
against  agent,  see  Agency,  3  c. 


RESOLUTIONS. 

Of  legislature,  see  States,  3. 
Power  of  municipality  to  act  by  resolution, 
see  Municipal  Coepobations,  5. 


RESORTS. 

See  Theatbks  and  Public  Resoets. 

RESPONDEAT  SUPERIOR. 

pps  AsENCT;  Mastsb  and  Sebvant, 


RESTRAINT   OF   MARRIAGE. 

Contracts  in  restraint  of  marriage,  see  Con- 
tracts, 4  a. 

Devise  in  restraint  of  marriage,  see  Wills, 
9  b. 

RESTRAINT    OF   TRADE. 

See  Monopolies  and  Coepoeate  Tbusts. 


RESTRAINTS   ON  ALIENATION. 

See  Spendtheifts. 

Devises  in  restraint  of  alienation,  see  Wills, 
9  c. 

RESTRICTIONS. 

Restricting  property  rights,  see  Constitu- 
tional Law,  5  b. 

Right  of  landlord  to  withhold  consent  to  sub- 
lease, see  liANDLOED  and  Tenant,  3  c 
(2). 

Use  of  demised  premises,  see  Landlobd  and 
Tenant,  5  b. 

Use  of  property  conveyed,  see  Deeds,  3  c. 


RESULTING  TRUSTS. 

See  Tbusts  and  Teustees. 

RETAINING  FEES. 

See  Attobney  and  Client,  5  c. 

RETAKING. 

Right  to  retake  property  as  justifying  as- 
sault and  battery,  se^  AsSA^T  AWP 
Batteby,  i  b. 


EETIEEMENT  —  REVERSIONS. 
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RETIREMENT. 

iJetirement  of  partner,  see  Pabtnebship,  6. 

RETRACTION. 

Publication  of  retraction  as  defense  to  libel, 
see  Libel  and  Slandee,  4  f. 

RETREAT. 

Duty  to  retreat  before  killing  in  self-defense, 
see  Homicide,  5  b. 

RETROSPECTIVE   LAWS. 

Applicability  to  county,  see  OonstxtutignAI, 
Law,  14. 

Existing  causes  of  action  aflfeeted  by  enact- 
ment of  statute  of  limitations,  see 
Limitation  of  Actions,  1  b. 

Statute  of  limitations  construed  as  prospec- 
tive or  retrospective,  see  Limitation 
OF  Actions,  1   e. 

RETURN. 

See  ExECTTTioNS,  2;  Habeas  Corpus,  5;  In- 
dictments AND  Informations,  2. 

Return  of  consideration  as  condition  prece- 
dent to  avoidance  of  release,  see  Re- 
lease AND  Dischakge,  5  b. 

Return  of  consideration  as  essential  to  dis- 
aflBrmance  of  Infant's  contract,  see  In- 
fants, 2  b   (5). 

REVENTTE   LAWS. 

Failure  to  stamp  deed,  see  Deeds,  2  b. 
Parol   contract   of   insurance   as   affected  by 
Stamp  Tax  Act,  see  Insurance,  5  e  (2). 

Validity  of  statute  ratifying  and  le- 
galizing tariff  duties  already  collected. 

— -Inasmuch  as  the  Congress  of  the  United 
States  had  the  power  to  levy  tariff  duties  on 
goods  coming  into  the  Philippine  Islands 
from  the  United  States  after  the  ratification 
of  the  treaty  with  those  islands,  Congress 
had  the  power  to  enact,  as  it  did  by  the  Act 
of  June  30,  1906,  that  tariff  duties  collected 
by  the  authorities  of  the  United  States  prior 
to  the  Act  of  Congress  providing  for  such 
duties,  should  be  legalized  and  ratified  as 
fully  to  all  intents  and  purposes  as  if  the 
same  had  by  prior  Act  of  Congress  been 
speoifieally  authorized  and  directed.  Such 
act  is  not  invalid  as  delegating  the  legisla- 
tive power  of  prescribing  a  tariff  of  duties, 
nor  as  a  retroactive  imposition  of  duties,  nor 
as  a  deprivation  of  property  without  due 
process  of  law.  The  fact  that  at  the  time 
the  ratifying  statute  was  enacted  an  action 
was  pending  for  the  recovery  of  duties  col- 
lected without  authority  by  officers  of  the 
Vols.  1-20  —  Ann.  Cas.  Digest.  —  87,    ., 


United  States  in  its  name,  does  not  make  the 
statute  as  applied  to  such  duties  repugnant 
to  the  Constitution  of  the  United  States,  or 
remove  from  its  operation  the  duties  which 
are  the  subject  of  that  action.  United  States 
V.  Heinszen   (U.  S.),  11-688. 

Validity  of  act  imposing  tax  on  oleo- 
margarine. —  The  operation  of  the  oleo- 
margine  act  being  a  levy  of  the  excise  tax 
which  Congress  may  impose,  the  validity  of 
such  act  is  not  affected  by  the  fact  that  the 
enforcement  thereof  will  have  a  destructive 
effect  upon  the  manufacture  of  artificially 
colored  oleomargarine.  McCray  v.  United 
States    (U.  S.),  1-561. 

Neither  the  Fifth  nor  the  Tenth  Amend- 
ment operates  to  take  away  the  power  of 
Congress  to  tax,  and  the  tax  upon  oleomar- 
garine does  not  violate  the  due  process  clause 
of  the  Fifth  Amendment  in  distinguishing 
between  artificially  colored  oleomargarine  and 
natural  butter  artificially  colored.  McCray 
V.  United  States   (U.  S.),  1-561. 

The  Oleomargarine  Act,  not  conflicting 
with  any  express  constitutional  limitation, 
cannot  be  held  void  because  the  tax  imposed 
is  excessive  in  amount.  McOray  v.  Uaited 
States   (U.  S.),  1-561. 

The  Oleomargarine  Act  is  constitutional. 
Schick  V.  United  States   (U.  S.),  1-585. 

Construction  of  aot  imposing  tax  on 
oleomargarine.  —  The  Federal  Act  of  1886, 
as  amended  in  1902,  imposing  a  tax  upon 
oleomargarine  but  taxing  at  a  less  rate  oleo- 
margarine free  from  artificial  coloring  that 
causes  it  to  look  like  butter,  is  to  be  so  con- 
strued as  to  exclude  from  the  latter  class 
oleomargarine  containing  no  artificial  colora- 
tion other  than  that  imparted  to  it  by  the 
use  as  an  ingredient  of  butter  whioh  itself 
contains  coloring  matter.  McCray  v.  United 
States    (U.   S.),   1-561. 

Effect  of  absence  of  provision  for  en« 
forcement  of  payment  of  stamp  tax.  .— 
The  United  States  government  cannot  main- 
tain an  action  for  the  recovery  of  the  amount 
of  revenue  stamps  required  to  be  placed  on 
a  deed  by  the  "  Spanish  War  Tax "  Aot  re- 
quiring stamps  of  certain  amounts  to  be 
placed  on  deeds  and  prescribing  penalties  for 
failure  to  attach  the  required  stamps,  and 
making  an  unstamped  deed  inadmissible  as 
evidence  in  any  court,  there  being  no  pro- 
vision in  the  statute  for  the  enforcement  of 
the  payment  of  the  unpaid  tax  by  the  col- 
lection of  the  amount  thereof.  United  States 
V.  Chamberlain  (U.  S.),  13-720. 


REVERSIBLE  ERROR. 

See  Appeal  and  Error,  15, 


REVERSIONS. 

Reimbursement  of  life  tenant  for  discharging 
incumbrances,  see  Life  Estates,  1  d. 

Right  of  lessor  to  sell  demised  premises,  see 
Landlord  and  Tenant,  5  b. 
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REVEKTEB. 

Abandonment  of  land  used  as  cemetery,  see 

Cemetebies,  1. 
Effect   of  vacating   street,   see    Stbeets   and 

Highways,  3  c. 
Nonuse  or  misuse  of  dedicated  property,  see 

Dedication. 
Effect   of  breach   of  conditions  in   deed,   see 

Deeds,  3  d. 


KEVIEW. 

See  Appeal  and  Ebbob,  12;   Cebtioeabi. 

Bill  of  review,  see  Equitt,  4. 

Defects  in  matter  of  form,  see  Cbiminal 
Law,  9  b. 

Exercise  of  discretionary  power,  see  Appeal 
AND  Ebbob,  13. 

Extradition  proceedings,  see  EXTEADinoN, 
4  c. 

Habeas  corpus  as  appellate  process,  see  Ha- 
beas  COBPTTS,   1. 

Judgment  of  court-martial,  see  Habeas  Cob- 
pus,  2. 

Petition  for  review  in  bankruptcy,  see  Bank- 
BTTPTCT,    18. 

Tax  assessments,  see  Taxation,  5  f. 

Matters  revieirable  on  nrrit  of  re- 
viexr.  —  The  return  to  a  writ  of  review  af- 
fords the  only  evidence  to  be  considered  in 
determining  whether  the  inferior  court,  whose 
record  is  sent  up,  exceeded  its  jurisdiction 
or  erred  in  its  judgment.  Gay  r.  Eugene 
(Ore.),  18-188. 

Conclnsiveness  of  recital  of  fact  in 
record.  —  A  recital  in  the  record  on  a  writ 
of  review  from  the  Circuit  Court  to  a  mu- 
nicipal court  that  the  defendant  accepted  a 
jury  summoned  by  the  city  marshal  is  con- 
clusive of  that  fact,  though  the  counsel  for 
Vbe  parties  filed  a  stipulation  in  the  Circuit 
Court  that  an  objection  had  been  made  and 
an  exception  taken  to  the  manner  of  selecting 
the  jury.     Gay  v.  Eugene   (Ore.),  18-188. 


REVISOK. 

Appointment  of  revisor  of  statutes  by  jus- 
tices of  supreme  court,  see  Judges,  3  b. 


REVIVAX. 

Actions,  see  Abatement  and  Revival;  Dis- 
missal    Discontinuance,    and    JJon- 

SUIT. 

Debts  discharged   in  bankruptcy,   see  Bank- 

BUPTCT,   16. 
Judgments,  see  Judgments,  14. 
Wilis,  see  Wnxs,  6. 


REVOCATION. 

Acord.  see  Accord  and  Satisfaction. 
Authority  of  real  estate  agent,  gee 
1  V, 


Deeds,  see  Deeds,  5. 

Decree  of  adoption,  see  Adoption  or  Chii^ 

DBEN. 

Decree  of  divorce  revoked  for  fraud,  see  Di- 

VOBCE,  8. 
Emancipation    of     chiW,    see    Pabent    and 

Child,  7. 
Gifts  inter  vivos,  see  Gifts,  1  e. 
License  of  public  school  teacher,  see  Schools, 

7  c. 
Licenses    to    sell   liquors,    see   Intoxicating 

LiquoBS,  4  k. 
Licenses  generally,  see  Licenses,  7. 
Limitation    of   action    to    revoke    physician's 

license,  see  Limitation  of  Actions,  3. 
Pardons,    see    Pabdon,    Eepbibve,    and   Am- 
nesty, 3. 
Physician's  license,  see  Physicians  and  Sub- 

geons,  1  a. 
Promise  to  devise  or  bequeath  property,  see 

Wills,  1. 
Eevocable  licenses,  see  License   (Real  Pbop- 

ebty). 
Trusts,  see  Tbusts  and  Tbustees,  1  a   (3J. 
Wills,  see  Wnxs,  6. 


REWARDS. 

Antbority   of   county   commissioners. 

—  A  board  of  county  commissioners  has  no 
authority  to  offer  a  reward  for  the  arrest 
and  conviction  of  persons  charged  with  the 
commission  of  offenses  against  the  laws  of 
the  state.  Felker  t.  Board  of  County  Com'rs 
(Kan.),  3-156. 

Performance  as  acceptance  of  offer 
concluding  contract.  —  A  reward  offered 
for  the  arrest  of  the  offender  is  an  offer  or 
unconditional  promise  to  pay  the  person  per- 
forming the  required  service  a  certain  sum 
of  money.  The  performance  of  the  service  is 
an  acceptance  of  the  offer,  or  a  performance 
of  the  condition  on  which  the  promise  Is 
made,  and  when  done  concludes  a  binding 
contract.  McClaughry  r.  King  (U.  S.),  8- 
856. 

'What  constitutes  performance  of 
condition  of  reirard  for  "  arrest."  — 
Where  an  offer  of  reward  is  made  for  the 
"  arrest "  of  a  suspect,  it  is  not  accepted  by 
the  giving  of  information  merely,  concerning 
the  whereabouts  of  the  suspect,  but  is  ac- 
cepted only  when  one  assumes  the  personal 
danger  and  responsibility  of  either  actually 
arresting  the  suspect  or  causing  some  other 
person  to  arrest  him.  McClaughry  ■».  King 
(U.  S.),  8-856. 

Literal  compliance  by  the  person  claiming 
to  have  performed  the  conditions  of  an  offer 
of  reward  is  not  absolutely  essential  as  a 
foundation  of  his  claim  to  the  reward.  Thus, 
a  person  who,  with  the  assistance  of  others 
whose  services  he  has  procured,  arrests  ir 
California  one  charged  with  the  commission 
of  a  crime  in  Washington  county,  Georgia, 
subsequently  causing  the  prisoner  to  be  de- 
livered to  an  agent  of  the  state  of  Georgia, 
who  in  turn  delivers  him  to  the  sheriff  of 
Washington  county,  in  said  st?ite,  is  entitled 
to  ii  reward  offered  for  the  afTest  of  tH? 


KIDICULE  —  EIVEES. 


1379 


prisoner  and  his  delivery  to  the  sheriff  of 
Washington  county,  in  the  state  of  Georgia. 
Hewitt  V.  Lamb   (Ga.),  14-800. 

Right  of  public  officer  to  recover  re- 
irard.  —  Public  policy  and  sound  morals 
alike  forbid  that  a  public  officer  shouM  de- 
mand or  receive  for  services  performed  by 
him  in  the  discharge  of  official  duty,  any 
other  or  further  remuneration  or  reward 
than  that  prescribed  and  allowed  by  the  law. 
Somerset  Bank  D.  Edmun    (Ohio),  10-726. 

The  office  of  constable  is  not  an  office  cre- 
ated for  the  private  emolument  of  the  holder, 
Every  constable  is  a  conservator  of  the  peace, 
and  it  is  his  duty,  within  his  jurisdiction, 
"  to  apprehend  and  bring  to  justice  all  felons 
and  disturbers  and  violators  of  the  criminal 
laws  of  the  state,"  without  oCher  reward  or 
compensation  therefor  than  such  as  is  fixed 
and  allowed  by  law.  Somerset  Bank  c.  Ed- 
mun  (Ohio),  10-726. 

Right  of  irrongdoers  to  retrards.  ^ 
Under  a  statute  offering  a  reward  for  evi- 
dence of  bribery  at  elections  neither  the  vote 
buyer  nor  the  vote  seller  is  entitled  to  claim 
a  reward,  though  one  of  them  may  furnist 
testimony  which  secures  the  conviction  of  the 
other.  Board  of  Com'rs  v.  Davis  (Ind.),  1- 
282. 

Necessity  of  pleading  hnoirledge  of 
offer  in  action  for  statutory  reward.  — 
In  an  action  to  recover  a  reward  offered  in 
a  public  statute  for  certain  services,  the  com- 
plaint need  not  aver  that  the  plaintiff  ren- 
dered services  with  knowledge  of  the  reward 
or  the  intention  to  recover  the  same.  Board 
of  Com'rs  v.  Davis   (Ind.),  1-282. 


RIDICUI.E. 

Holding  up   to   ridicule   as   libel,   see   Libel 
AND  Slandeb,  2  c. 


RIGHT   OF   ASYIiUM. 

See  EXTBADITION,  3  d. 


RINKS. 

Power  of  municipality  to  regulate  or  sup- 
press skating  rinks,  see  Municipai,  Cob- 

POBATIONS,  4  e. 

Regulating  hours  for  operation  of  skating 
rinks,   see   Theatbes   and   Public  Re- 

SOBTB,    1. 

Skating  rink  aa  nuisance,  see  Nuisances, 
1  b. 

RIOT. 

Conviction  of  unlawful  assembly  under  in- 
dictment for  riot,  see  Unlawful  As- 
sembly. 

Liability  of  municipality  for  injury  by  riot, 
see  Municipal  Cobpobations,  9  d. 

Eight  of  people  to  assemble,  see  Constitu- 
tional Law,  3,  17. 

What  constitutes  common-law  offense 
of  riot.  —  Under  the  common  law,  where  a 
number  of  persons  assemble  in  a  tumultu- 
ous manner,  and  actually  execute  their  pur- 
pose with  violence,  it  is  a  riot,  but  if  they 
merely  meet  on  a  purpose  which,  if  executed, 
would  make  them  rioters,  and,  having  done 
nothing,  separate  without  carrying  their  pur- 
pose into  effect,  it  is  an  unlawful  assembly; 
and  practically  the  same  distinction  obtains 
under  the  Oregon  statute  relative  to  riot 
and  unlawful  assembly.  State  v.  Stephanus 
(Ore.),  17-1146. 

When  special  verdict  amounts  to  ac- 
quittal. —  On  a  prosecution  under  an  in- 
dictment for  riot,  a  special  verdict  of  the 
jury  finding  that  the  defendants  or  either 
of  them  were  armed,  and  that  one  of  the  de- 
fendants had  a  dangerous  weapon,  and  that 
the  defendants  are  guilty  of  an  unlawful  as- 
sembly, amounts  to  an  acquittal  of  the  crime 
of  riot,  being  equivalent  to  a  finding  that  the 
defendants  committed  only  a  part  of  the  acts 
essential  to  the  crime  of  riot,  and  that  the 
principal  element  of  that  crime,  namely,  force 
and  violence,  was  wanting.  State  v.  Ste- 
phanus (Ore.),  17-1146. 


RIGHT    OF   PRIVACY. 

See  Pbivacy,  Right  of. 
Protection  by  injunction,   see  Injunctions, 
2  b. 

RIGHT   OF   WAY. 

See  Easements;  Pbivate  Ways. 

Acquisition  and  location  of  right  of  way  of 
railroad,  see  Railboads,  2. 

Power  of  city  to  grant  right  of  way  to  tele- 
phone company  in  streets  and  public 
grounds,  see  Teleqeaphs  and  Tele- 
phones, 3. 

RIGHTS   OF  ACCUSED. 

See  Constitutional  Law. 

Bight  to  plead  guilty,  see  Criminaj,  Law, 


RIPARIAN   OWNERS. 

See  Watebs  and  Watebcodbses,  3  b. 

Right  to  erect  wharf  in  navigable  water,  see 

Whabves. 
Right  to  take  ice,  see  IcE. 


RISK. 

See  Insubance,  5  f  (4). 
Assumption  of  risk,  see  Negligence,  3, 
(Audition  against  increase  of  risk,  see  Insur- 
ance, 5  g  (8). 


RIVERS. 

Concurrent  jurisdiction  Qv«r  bomidarv  river, 
see  States,  J,  '       "^ 
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BOADS. 

See  Stbegis  Ajxa  Ejohwatb. 

ROADWAY. 

Roadway  of  street,  see  Stbeets  and  High- 
ways, 1. 

ROBBSRT. 

1.  EiEMta^TS  OF  Offense. 

2.  Prosecution  and  Punishment. 

a.  Indictment  or  information. 

b.  Evidence. 

c.  Instructions. 

d.  Appeal  and  error. 

Killing  in  perpetration  of  robbery,  see  Homi- 
cide, 3  a. 

1.  Emiments  op  Offense. 

Tabing  from  the  person,  -f  In  the  lUi- 

nois  statute  defining  robbery,  the  words 
"  from  the  person  of  another  "  must  be  held 
to  have  been  used  in  the  same  sense  and 
with  the  same  meaning  tha^t  the  words  had 
acquired  at  common  law  at  the  time  the 
statute  was  enacted,  and  under  the  statute 
the  offense  of  robbery  may  be  committed  by 
violence  or  putting  in  fear,  and  feloniously 
taking  money  or  some  other  thing  of  value 
from  the  person  or  in  the  presence  and  under 
the  immediate  control  and  possession  of  the 
person  assaulted.  O'Donnell  t>.  People  (HI.), 
8-123. 

Use  of  force  or  putting  in  fear.  —  The 
crime  of  robbery  is  committed  where  the 
force  or  putting  in  fear  employed  is  suflS- 
cient  to  overcome  resistance  on  the  part  of 
the  person  from  whom  the  property  ia  taken 
and  is  the  moving  cause  to  induce  him  to 
part  unwillingly  with  his  property.  State  v. 
Parsons    (Wash.)^  12-61. 

Persons  who  falsely  represent  to  an  in- 
toxicated man  that  they  are  officers  of  the 
law,  and  upon  the  pretense  that  they  are 
going  to  take  'him  to  jail  and  that  it  is  neces- 
sary to  search  him,  go  through  his  pockets 
without  resistance  on  his  part,  and  take  his 
money  from  hiin,  are  guilty  of  the  crime  of 
robbery.     State  v.  Parsons    (Wash.),   12-61. 

Where  officers  of  the  law  arrest  a  person 
for  drunkenness,  and  wiehout  asking  or  re- 
ceiving his  consent  to  be  seaxched,  back  him 
up  against  a  wall,  hold  up  his  hands,  and 
extract  money  from  his  pockets  with  the  in- 
tent to  appropriate  it  to  their  own  use,  there 
is  sufficient  force  to  constitute  the  crime  of 
robbery  although  no  violence  is  used  in  tak- 
ing the  money  and  the  person  robbed  is  not 
put  in  fear  of  his  life  or  bodily  injury.  Tones 
V.  State   (Tex.),  13-455. 

Ijack  of  consent  of  person  robbed.  

The  fact  that  persons  who  suspect  that  rob- 
beries are  being  cortimltted.at  a  certain  place 
agree  with  another  person  that  the  latter 
shall    go    there    with    marked    bills    in    his 


pockets  and  expose  hims«H  to  the  posaibilit? 
uf  beiog  robbed,  does  not  amount  to  consent 
to  a  robbery  so  as  to  absolve  those  who  rob 
him  from  arimioaiity,  where  he  does  not 
agree  to  submit  to  the  robbery  or  otherwise 
invite  the  commission  of  the  offense.  Tones 
c.  State  (Tex.),  13-455. 

Fraudulent  intent  of  taker.  --  Undet 
the  Texas  statute  providing  that  "  if  any 
person  by  assault  or  violence  or  by  putting 
in  fear  of  life  or  bodily  injury  shall  fraudu- 
lently take  from  the  person  or  possession  of 
another  any  property,  with  intent  to  appro- 
priate the  same  to  his  own  use,"  he  shall  be 
guilty  of  the  crime  of  robbery,  the  fraudu- 
lent intent  to  appropriate  the  property  of 
another  is  an  essential  element  of  the  offense, 
and  if  the  property,  though  taken  from  an- 
other forcibly,  is  the  property  of  the  taker 
and  is  believed  by  him  to  be  such,  the  taking 
does  not  constitute  the  crime  of  robbery. 
Glenn  i;.  Stete  (Tex.),  13-774. 

Necessity  that  thief  retain  possess 
sion.  —  To  constitute  the  crime  of  robbery 
there  must  be  an  actual  severance  of  the 
property  from  the  person,  but  the  orime  is 
consummated  if  the  thief  retains  posaesaion 
of  the  property  even  for  a  short  time,  and  it 
is  not  necessary  that  the  taking  be  effectual, 
People  V.  Gampbell  (111.),  14-186. 

2.  Pbosectttion  and  Punishment. 

a.  Indictment  or  information. 

Sufficiency  of  allegation  of  asporta- 
tion. —  An  information  for  robbery  suffi- 
ciently alleges  asportation  if,  following  the 
language  of  the  statute,  it  charges  that  the 
defendants  did  "  forcibly  and  feloniously  take 
from  the  person  "  of  the  prosecuting  witness 
certain  property,  though  it  does  not  allege 
that  they  "  carried  away "  the  pf opefty  so 
taken.     State  v.  Smith    (Wash.),  5-686. 

Iiaying  o^^nership  in  person  having 
possession  as  agent.  —  A  clerk  who  is 
robbed  while  in  charge  of  a  store  has  a  suffi- 
cient ownership  in  the  property  stolen  to 
justify  the  laying  of  the  property  in  him  in 
a  prosecution  for  robbery.  State  v.  Mont- 
gomery  (Mo.),  2-261. 

Variation  of  name  of  prosecuting 
witness  in  different  parts  of  indict- 
ment, —  An  indictment  for  an  attempt  to 
commit  robbery  is  not  vitiated  by  the  fact 
that  the  name  of  the  prosecuting  witness  is 
said  in  one  part  of  the  indictment  to  be  Jos- 
eph E.  Dorgan,  and  in  another  part  to  be 
Joseph  E.  Durgan,  as  the  two  names  are 
idem  sonans.  O'Donnell  v.  People  (111,),  8- 
123. 

b.  Evidence. 

Questioning  accused  as  to  attempt  to 
compromise  as  proper  cross-examina- 
tion. —  In  a  prosecution  for  robbery  in  which 
the  accused  admits  attempting  to  take  the 
property,  but  denies  that  he  succeeded  in  get- 
ting it  loose  from  the  prosecuting  witness,  no 
prejudicial  error  is  committed  by  asking  the 
accused  on  the  witness  stand  if  he  has  not 
attempted  to  settle  the  case,  although,  upon 
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denial  by  the  accused,  thetfc  is  no  offer  of 
any  proof  of  such  attempt  at  settlement. 
People  u.  Campbell  (111.),  14^186. 

Sufficiency  of  evidence  to  connect  ac- 
cused with  crime.  —  The  conviction  of  a 
person  of  robbery  tot  ha^ttg  assisted  in  the 
commission  of  a  robbery  on  a  street  car  is 
justified  by  the  testitnbny  of  the  |>ros6cuting 
witness  that  such  person  assisted  the  taker 
of  the  property  in  the  struggle  which  the 
witness  made  for  its  recovery,  and  the  testi- 
mony of  oflSeers  of  the  law  that  such  person 
and  the  taker  of  the  property  and  two  other 
persons  were  near  the  place  of  the  robbery 
shortly  before  the  occurrence,  and  gol  on  tne 
car  with  the  prosecuting  witness.  People  v. 
Campbell   (111.),  14-186. 

Sufficiency  of  evidence  of  commission 
of  crime.  —  Evidtericl  that  a  jfefSbil  charged 
with  robbery  jerked  a  diamond  pin  from  the 
shirt  front  df  the  prosecuting  witnfes^,  dild 
had  the  pin  entirely  out  df  the  shirt  before 
the  witness  feboVeted  the  pin  by  seiziiig  thfe 
hand  in  which  it  tvas  held,  is  sufficient  to 
support  a  conviction  for  robbery.  People  v. 
Campbell   (111.),  14-186. 

In  a  prosecution  for  robbery,  evidence  ex- 
amined and  held  not  sufiieient  to  show  a  tak- 
ing of  property  with  that  fraudulent  intent 
which  is  an  essesntial  element  of  the  crime. 
Glenn  v.  State   (Tex.),  13-774. 

Evidence  considered,  in  a  prosecution  for 
aasfiult  with  intent  to  rob,  held  sufficient  to 
justify  the  trial  court  in  refusing  to  direct 
a  verdict  of,  acquittal.  O'Donnell  v.  People 
(111.),  8-123.   ,   _ 

Variance  bet^reen  information  .  and 
proof.  —  Where  an  information  for  robbery 
charges  the  taking  of  a  certain  sum,  but  the 
evidence  shows  that  part  of  such  sum  had 
been  earned  by  the  prosecuting  witness  and 
the  rest  won  by  gambling  there  is  not  a  fatal 
variance,  as  it  is  sufficient  if  it  is  proved 
that  any  part  of  the  money  taken  was  the 
property  of  the  person  from  whom  it  was 
taken.     State  v.  Smith  (Wash.),  5-686. 

c.  Instructions. 

Necessity  of  instructing  as  to  lesser 
offenses  in   absencie  bf  request.  —  In  a 

prosecution  for  robbery  it  is  not  error,  in 
the  absence  tff  i,  fgqnfeSt,  tb  fail  to  instruct 
the  jury  as  to  the  lesser  offensfes  included 
in  thfe  offense  charged.  State  v.  Patsons 
(Wash.),   12-61. 

Refusal  of  instruction  abstractly 
correct  but  misleading  in  connection 
-nritli  evidence.  —  In  a  prosecution  for  as- 
sailll  Witli  iriteiit  to  roi),  it  is  proper  for  the 
court  to  refuse  an  instruction  which^  though 
technically  acbtif-ate  as  a  feeh^rsll  profiosition 
of  law,  is,  as  applied  to  the  fatts  of  the  case, 
liable  to  mislead  the  jui'y.  O'Ddtinell  v.  Peo- 
ple (111.),  8-123. 


dence  a  written  iiiiiMtirahdiiiii  bf  the  numbers 
and  denominations  of  the  bills  of  money 
taken  by  tHe  aeffejidsint  whfere  the  person  whrf 
nlfede  the  fliedlBranddlil  testifies  that  it  is 
correct  and  was  made  when  the  mone;^  was 
dfeliverfed  td  the  pferion  robbed,  especially 
where  the  bills  arte  citherwise  suffitelently 
idfentifited.     Tbilfes  r.  StAte   (ttx.)j  13-455. 

Questions  by  the  pt-bsecdting  attorhfey  to  a 
person  charged  with  t-obbery  as  tb  his  beitig 
arrested  prior  to  the  date  of  the  crime,  and 
as  to  a  statement  to  the  police  in  regard  to 
his  age  in  conflict  with  l^is.  tes^imogy  on  the 
trial,  and  as  to  property  being  found  secreted 
upon  his  person  at  the  time  of  his  arrest,  in 
no  way  connected  with  the  crime  charged, 
do  not  require  a  reversal  of  a  conviction,  the 
jury  having  given  the  accused  the  benefit  of 
any  doubt  as  trf  hl^  a^e,  aiid  thfe  feSurt  hav- 
ing promptly  sustained  objections  to  the 
qdfetiolls  cbncei-hin"  thte  finding  of  thfe  jJrbJ)- 
erty  upon  the  persoii  bf  tlni  'accused.  Pfeople 
1-.  Campbell  (111.),  14-186. 

Harmless  error  in  instructions.  —  In 
a  prosecution  for  assault  With  intent  to  rob, 
it  is  harmless  error  to  instruct  the  jury  that 
tfiey  may  ihfer  the  particular  intent  charged 
if  they  believe  beyond  a  reasonable  doubt 
that  the  assault  was  cominitted  deliberately 
and  was  such  as  was  lia'ble  to .  be  attended 
with  dangerous  consequences,  where  the  evi- 
dence shows  conclusively  Chat  the  intent  and 
purpose  of  thfe  defendant  Wfere  to  commit 
robbery.     O'Donnell  v.   People    (111.),  8-123. 

Reversal  f  i>r  insufficiency  of  evidence. 
—  W'here  three  persons  havfe  been  tried  for 
robbery  and  one  has  been  convicted,  the  con- 
viction will  not  be  reversed  on  appeal  if  the 
record  shows  that  all  of  the  defendatats  had 
an  active  part  in  the  cbmmission  of  the 
crime,  though  it  appfears  that  the  prosecuting 
witness,  when  detailing  the  circumstances  of 
the  crimej  sbnietimes  referred  to  the  person 
of  whom  he  was  speaking  by  gesture,  or  as 
"  that  m&n "  or  as  "  that  man  there*"  and 
the  record  does  not  show  to  whioh  of  the  de- 
fendslnts  suph  references  were  made.  State 
V.  Smith   (Wash.),  5-686. 


ROENTGEN   RAfS. 

Admissibility   of    x-ray    photograph    in    evi- 

deriee,  see  UStirmAt  LAlfr,  t5  h  ll). 
Negligence  of  physician   in   using  X-ray,  see 

PiiirsifciANg  iND  SueGjeBns,  0  a. 


ROLLER   SKATING. 

Duty  of  municipality  to  make  sidewalks  safe 
for  roller  skating,  see  StfifcExs  and 
Highways,  7  d. 


d.  Appeal  and  error. 

Itdriiiles^  error  in  ftdmisilon  of  evi- 
dence. —  In  a  prodecUtibii  for  robbery  there 
is   nri  fevet-Sible  eftor  iti   aditiitting   in   evi- 


ROTJNB  HOUSES. 

Cdtiti-afct  for   Ibcatlbn  bf  round  houses    see 
Railroads,  4  d. 
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ROYALTIES. 

Appointment  of  receiver  under  patent  owned 

by   judgment   debtor,   see   Executions, 

12. 
Oral     agreements     modifying    royalties,     see 

Frauds,  Statute  of,  1  b. 
Right  to   royalties   under   mining   lease,    see 

Mines  and  Minerals,  4. 
Use  of  patent,  see  Patents,  2. 


SABBATH. 

See  Sundays  and  Holidays. 


SAFE   PLACE. 

Duty  of  master  to  furnish  safe  place  to  work, 
see  Master  and  Servant,  3  b. 


RULE  IN  SHELLEY'S  CASE. 

See  Shelley's  Case,  Rule  in. 


SAFETY. 

Promotion   of   public   safety,   see   Constitu- 
tional Law,  5. 


RULE   OF   PROPERTY. 

Application  of  doctrine  of  stare  deciaiB,  see 
see  Stake  Decisis,  4. 


RULES. 

Adoption  of  rules  of  procedure  by  legislature, 
see  States,  3. 

Court  rules  regulating  default  judgments,  see 
Judgments,  16. 

Disobedience  of  master's  rules  as  bar  to  re- 
covery under  workmen's  compensation 
act,  see  Master  and  Servant,  3  m 
(2). 

Disobedience  of  rules  as  contributory  negli- 
gence, see  Master  and  Servant,  3  h 
(2). 

Duty  of  master  to  promulgate  and  enforce 
rules  for  protection  of  servants,  see 
Master  and  Servant,  3  a. 

Enforcement  of  rules  of  labor  unions,  see 
Labor  Combinations,  1  a. 

Placing  witness  under  rule  in  criminal  cases, 
see  Criminal  Law,  6  m  ( 3 ) . 

Right  of  carrier  to  make  rules,  see  Carriers, 
6  f. 

Right  of  street  railway  to  make  and  enforce 
rules,  see  Street  Railways,  7. 

Rules  of  court,  see  Courts,  6. 

Rules  of  savings  banks,  see  Banks  and 
Baneino,  8  a. 


RULE   TO   SHOW   CAUSE. 

Institution  of  contempt  proceeding,  see  Con- 
tempt, 3  a. 


RUNAWAY. 

Injuries   by   runaway  horses,   see   Animals, 
2  c  (2). 


RURAL   HIGHWAYS. 

Telegraph  or  telephone  poles  and  wires  in 
road  as  additional  burden,  see  Eminent 
Domain,  6. 


SAFETY   APPLIANCES. 

Statutory  regulation,  see  Master  and  Ser- 
vant, 3  e  (2). 

Statutory  requirement  at  railroad  crossings, 
see  Railroads,  3  a,  (2). 


SAILORS. 

See  Seamen. 

Exemption  of  veterans  from  occupation 
taxes,  see  Licenses,  3. 

Preference  of  veterans  as  officers  or  employees 
of  municipalities,  see  Municipal  Cor- 
porations, 14. 

Preference  of  veterans  in  appointment  of 
public  officers,  see  Public  Officers,  3 
a   (3). 


SALARY. 

Assignability  of  salaiy  of  public  officer,  see 
Assignments,  1  b. 

Compensation  of  public  officers,  sec  Public 
Officers,  6. 

Salary  of  public  officer  as  subject  to  garnish- 
ment, see  Garnishment,  1  d. 


SALES. 

1.  Nature  and  Validity  of  Contract, 

1383. 

2.  Constitution  of  Contract,  1384. 

3.  When  Title  Passes,  1384. 

4.  Warranties,    1385. 

a.  In  general,   1385. 

b.  Actions   for   breach  of  warranty, 

1386. 

5.  Rights  of  Vendor,  1386. 

a.  Rescission  of  contract,  1386. 

b.  Reclaiming  goods,    1387. 

c.  Recovery  of  purchase  price,  1387. 

d.  Actions,   1387. 

(1)  Defenses,  1387. 

(2)  Pleading,  1387. 

(3)  Measure  of  damages,   1387. 

(4)  Evidence,  1388. 

(5)  Appeal  and  error,  1388. 


SALES. 
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6.  Rights  op  Vendee,  138S. 

a.  Inspection  of  goods,  1388. 

b.  Rejection  of  goods,   1389. 
u.  Actions,   1389. 

(1)  In  general,   1389. 

(2)  Measure  of  damages,   1389. 

7.  Liability  or  Vendob  to  Thibd  Per- 

sons, 1390. 

8.  Conditional  Sales,   1390. 

a.  Essentials        and        construction, 

1390. 

b.  Remedies  of  vendor,  1390. 

(1)  In  general,  1390. 

(2)  Recovery  of  purchase  price, 

1391. 

c.  Remedies  of  vendee,  1391. 

d.  Conversion  by  vendee,  1391. 

See  Judicial  Sales. 

Accrual  of  cause  of  action  for  goods  sold  on 
credit,  see  Actions. 

Accrual  of  cause  of  action  for  goods  to  be 
manufactured,  see  Actions. 

Bailment  distinguished  from  sale,  see  Bail- 
ment, 1. 

Contract  of  sale  within  statute  of  frauds, 
see  Frauds,  Statute  or,  9. 

Deposit  of  grain  in  warehouse,  see  Wake- 
houses,  1. 

Diverting  water  for  sale,  see  Watebs  and 
Watebcoueses,  3  b   (3). 

Enforcement  of  contract  for  sale  of  person- 
alty, see  Specific  Pbsfobmance,  3  e. 

Enjoining  money  lender  from  taking  posses- 
sion under  bill  of  sale,  see  Chattel 
Mobtgages,  8. 

Execution  sales,  see  Executions,  8. 

Fixtures  as  between  mortgagee  and  vendor 
in  conditional  sale,  see  Fixtures,  7  b. 

Foreclosure  of  chattel  mortgage,  see  Chattel 

MOETGASES,    6. 

Foreclosure  sales,  see  Mortgages  and  Deeds 
OF  Trust,  13  i. 

Implied  warranty  in  sale  of  patent,  see  Pat- 
ents, 2. 

Liability  of  seller  for  injury  by  explosion  of 
article  sold,  see  Explosions  and  Ex- 
plosives, 2. 

Partition  sales,  see  Pabtition,  2d  ( 8 ) . 

Partnership  property,  see  Pabtnebship,  3. 

Pledged   property,   see   Pledge  and   Collat- 

'  EKAL   SECUEITY,   5. 

Power   of  guardian   to   sell   ward's   property, 

see    GUABDIAN    AND   WARD,    2. 

Power  of  state  to  regulate  sales  of  particu- 
lar articles,  see  Constitutional  Law, 
5  b. 

Power  of  surviving  partner  to  sell  partner- 
ship business,  see  Partnership,  7. 

Power  of  trustee  to  sell  trust  property,  see 
Trusts  and  Trustees,  3  b  (1). 

Railroad  property  and  franchises,  see  Rail- 

BOADS,   6. 

Regulation   of   sale   of   articles  of   food,   see 

Food. 
Right   to    sell    water    drawn    from    artesian 

basin,  see  Waters  and  Wateecoubses, 

1. 
Rights  of  purchaser  of  standing  timiber,  see 

Logs  and  Lumber. 


Sale  of  business  as  passing  good  will,  see 
Good  Will. 

Sale  of  homestead,  see  Homestead,  4. 

Sale  of  land,  see  Vendor  and  Purchaseb. 

Sale  of  property  at  excessive  price  as  usury, 
see  Usury,  1  c. 

Sale  of  vessels,  see  Ships  and  Shipping. 

Sale  under  deed  of  trust  or  power  of  sale 
mortgage,  see  Mortgages  and  Deeds  of 
Trust,  14. 

Sales  by  agents,  see  Factors. 

Sales  by  peddlers,  see  Hawkers  and  Ped- 
dlers. 

Sales  by  personal  representative,  see  Execu- 
tors  AND    AdMINISIEATOES. 

Tax  sales,  see  Taxation,  10. 
Warranty  by  agent,  see  Agency,  3  c. 

1.  Natuee  and  Validity  or  Conteact. 

What  constitutes   sale  in  general.  — 

Where  a  person  applies  to  a  bank  for  a  loan 
and  is  refused,  whereupon  he  offers  to  give 
his  note  to  the  bank  in  exchange  for  the  note 
of  a  third  person,  which  offer  is  accepted,  the 
transaction  does  not  constitute  a  sale  of  his 
note  by  the  applicant  for  the  loan,  but  is  in 
substance  a  purchase  by  him  of  the  note  of 
the  third  person,  his  note  being  given  in  pay- 
ment of  the  purchase  price.  German  Nat. 
Bank  v.  Princeton  State  Bank  (Wis.),  8-502. 

Acceptance  of  offer  made  by  mistake. 
—  Where  a  manufacturer  of  souvenir  postal 
cards  sends  a  dealer  in  such  cards  a  circular 
letter  offering  by  mistake  a  certain  card  at 
one  dollar  per  thousand  when  the  price  in- 
tended to  be  quoted  is  ten  dollars  per  thou- 
sand, and  the  dealer  orders  a  quantity  of  the 
cards  at  the  price  quoted  without  naming  it, 
there  is  no  such  meeting  of  the  minds  of  the 
parties  on  the  price  quoted  as  will  constitute 
a  valid  contract.  Cunningham  Mfg.  Co.  v. 
Rotograph  Co.   (D.  C),  13-1147. 

Acceptance  of  goods.  —  Where  a  large 
quantity  of  hay  is  shipped  to  a,  purchaser  in 
bales,  the  action  of  an  employee  of  the  pur- 
chaser in  selling  a  single  bale  to  a  third 
party  before  his  employer  has  had  an  oppor- 
tunity to  inspect  the  shipment,  is  not  conclu- 
sive upon  the  employer  as  an  acceptance  of 
the  entire  shipment,  especially  where  the  sale 
made  by  the  employee  is  without  authority, 
either  express  or  implied,  and  is  repudiated 
by  the  employer  as  soon  as  he  learns  of  it. 
Eaton  V.  Blackburn    (Ore.),   16-1198. 

Eztine^ishment  of  indebtedness  of 
vendor.  —  The  recital  in  ti  bill  of  sale  that 
it  was  made  in  consideration  of  the  surrender 
and  can<!ellation  of  the  maker's  note  does 
not  show  conclusively  that  the  debt  was  ex- 
tinguished, and  although  a  circumstance  fa- 
voring the  theory  of  a  sale,  it  is  only  a  cir- 
"""iftanoe  to  be  considered  in  connection  with 
all  the  other  facts  and  circumstances  in  de- 
termining the  intended  nature  of  the  trans- 
action. Gibbons  v.  .Joseph  Gibbons  Consol. 
Mining,  etc.,  Co.  (Colo,),  H-323. 

Validity  as  against  attaching  credit- 
cfo;r  ^I"?  Montana  statute  (Rev.  Codes,  § 
bl28)  making  sales  of  personalty  void  as  to 
creditors  of  the  seller  unless  accompanied  by 


1384 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


"  immediiute  delivery,"  does  not  render  void 
as  to  attaching  creditors  a  bona  fide  sale  of 
goods,  though  delivery  is  not  made  at  tlie 
time  of  the  aale,  v/here  the  buyer,  before  the 
attachment  suit  is  begun,  takes  and  retains 
actual  possession  of  the  property.  Western 
Jlining  Supply  Oo.  v.  Quinn  (Mont.),  20- 
178. 

Burden  of  proof  of  validity  of  sale 
between  persona  in  fiduciary  relation. 
—  When  two  parties  occupy  to  each  other 
a  confidential  or  fiduciary  relation,  and  a 
sale  is  made  by  one  to  the  other,  equity 
raises  a  presumption  against  the  validity  of 
the  transaction.  To  sustain  it  the  buyer 
must  show  aflBrmatively  that  the  transaction 
was  conducted  in  good  faith,  without  pres- 
sure or  influence  on  his  part,  and  with  ex- 
press knowledge  of  the  circumstances  and 
entire  freedom  of  action  on  the  part-  of  the 
seller.     Stewart  v.  Harris  (Kan.),  2-873. 

2.  Construction  op  Contbact. 

Contract  of  sale  or  return.  —  Where  a 
contract  of  sale  or  return  fixes  no  time  in 
which  the  property  is  to  be  returned  the 
legal  obligation  of  the  purchaser  is  "to  re- 
turn it  within  a  reasonable  time.  Greacen 
V.  Poehlman   (N.  Y.),  14-329. 

Where  the  subject  of  a  contract  of  sale  or 
return  consists  of  rubber  boots  whieli  are  de- 
livered to  the  purchasing  merchant  about  the 
first  of  July  and  are  intended  for  sale  during 
the  late  fall,  and  the  purchaser,  in  August, 
complains  of  the  boots,  the  quality  of  which 
cannot  be  determined  on  inspection,  and  is 
requested  by  the  seller's  agent  to  give  them 
a  further  trial,  the  question  whether  a  re- 
turn of  the  goodB  on  the  ei^ith  of  December 
is  within  a  reasonable  time  is  a  question  of 
fact  for  the  jury.  Greacen  v.  Poehlman(N. 
Y.),  14-329. 

A  valid  contract  of  "  sale  or  return "  in 
whidh  the  property  in  goods  purchased  passes 
to  the  purchaser  subject  to  an  option  in  biiB 
to  return  them  wi+hin  a  reasonable  time,  is 
established  by  evidence  that  a  purchase  of 
goods  was  made  under  an  agreement  that  if 
the  goods  should  prove  unsatisfactory  the 
buyer  could  return  them  and  receive  credit 
for  their  price-  Greaoen  v.  Poehlman  (N. 
Y.>,   14-329. 

Meaning  of  term  "  more  or  less/'  — 
In  a  contract  to  sell  and  deliver  a  sp*«ifi«d 
number  of  barrel  staves  "  more  or  less,  all 
new  branded"  with  certain  letters,  "being 
all  the  staves  made  or  contracted  for  "  undler 
the  contract,  the  use  of  the  words  "  more  Or 
less"  is  merely  precautionary  so  as  to  eo-ver 
slight  and  unimportant  inaccuracies,  and 
does  not  enlarge  the  descriptive  words  or 
quantity,  nor  do  the  words  last  quoted  en- 
large the  description  so  as  to  embrace  staves 
not  answering  to  the  description  theretofore 
set  forth.  Little  Bock  Cooperage  Co.  v.  Gun- 
nels  (Ark.),  12-283. 

Sale  "  F.  O.  B.  cars "  as  imposing 
duty  on  seller  to  proonre  cars.  —  Where 
a  seller  of  merehaiidiise  agrees  to  sell  a  speci- 
fied number  of  carloads  thereof,  to  be  deliv- 
ered  to   the   buyer   "  f.   o.   b.   cars "    at   the 


seller's  place  of  business,  it  is  not  the  duty 
of  the  buyer  to  furnish  the  cars  to  receive 
the  goods;  and,  in  an  action  by  the  buyer 
against  the  seller  tO  recover  damages  for 
nondelivery  of  the  merchandise  under  suoh  a 
contract,  the  petition  need  hot  allege  that 
the  plaintiff  furnished  cars  ready  to  receive 
the  goods.  Hurst  i;.  Altamont  Mfg,  Co. 
(Kan,),  9-549. 

The  phrase  "  f.  o.  b.  cars,"  When  used  in  a 
contract  between  a  buyer  and  seller  of  com- 
mercial commodities,  where  the  use  of  a 
common  carrier  is  necessary,  means  that  the 
seller  will  secure  the  ears,  load  them,  and  do 
whatever  may  be  required  to  accomplish  the 
consignment  and  shipment  of  the  goods  to 
the  buyer,  free  of  expense  to  the  buyer. 
Hurst  V.  Altamont  Mfg.  Co.    (Kan.),  5-549. 

The  term  "  f.  o.  b.  cars  "  in  mercantile  con- 
tracts means  free  on  board  cars  and  means 
also,  when  used  as  regards  the  seller,  that  he 
will  furnish  cars  to  execute  the  contract; 
and  such  meaning  cannot  be  changed  without 
clear  evidence  of  a  custom  to  the  contrary 
known  to  both  parties  to  the  contract  at  the 
time  of  making  the  same.  Vogt  u.  Schiene- 
beek   (Wis.),  2-814. 

CoAstVttctlon  of  contract  as  to  de- 
livery. —  Under  a  contract  for  the  purchase 
and  sale  of  goods  to  be  ready  for  delivery, 
and  to  be  delivered  f.  o.  b.  on  a  certain  day, 
in  the  absence  of  any  provision  in  the  con- 
tract naming  the  carrier  to  which  the  goods 
are  to  be  delivered  or  the  point  to  which  they 
are  to  be  shipped,  the  vendor  cannot  be  held 
to  be  in  default  when  directions  are  not 
given  by  the  vendee  in  either  respect.  Hughes 
V.  Itnott   (N.  Car.),  3-903. 

The  provision  in  a  contract  for  the  sale  of 
goods  that  they  shall  be  delivered  "  immedi- 
ately" will  be  construed  as  meaning  that  no 
unreasonable  lengflh  of  time  shall  intervene 
before  the  delivery.  Claus  Shear  Co.  i-".  Lee 
Hardware  House  (N.  Car.),  6-243. 

Ordinarily  the  question  as  to  whai  is  a 
reasonable  time  for  the  delivery  of  goods 
sold  is  a  mixed  one  of  law  and  fact;  and  ex- 
cept where  only  one  inference  can  be  drawn, 
or  except  where  the  time  is  so  short  or  so 
long  that  the  cOurt  may  declare  it  reason- 
able or  unreasonable,  the  determination  of 
the  question  should  -be  left  to  the  jury  under 
instructions  by  the  court  as  to  the  circum- 
stances of  the  particular  case.  Claus  Shear 
Co.  C,  Lee  Hardware  House  (N.  Car.),  6- 
243. 

Time  for  payment  in  absence  of  ez- 
piresA  stipulation.  —  tinder  a  contract  for 
the  sale  of  personal  property,  nothing  being 
said  as  to  the  time  of  payment,  the  price 
must  be  paid  either  before  or  concurrently 
with  the  passing  of  the  title.  Hughes  v. 
Knott  (N.  Car.),  3-903. 

3.  When  Title  Passes. 

Sole  of  cpeoifierd  ^atttlty  from  mass. 

—  On  a  sale  of  a  specified  quantity  of  flax 
mixed  with  ftax  of  life  qoalJi^  and  grade, 
the  mere  fact  that  thefe  has  been  no  separa- 
tion of  the  part  sold  from  the  mass  will  not 
prevent  the  title  from  passing  if  the  parties 
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intend  that  title  shall  pass  an4  the  property 
sold  has  been  identified.     O'ljeefe  v.  Leisti- 
How   (N.  Dak.),  9-25. 
Sale  of  sM^  after  trials  aqd  tests,  -r- 

WJiere  a  contract  for  the  building  of  ft  ship 
discloses  an  intention  on  the  part  Q'f  t^e  par- 
ties t&at  the  vessel  shall  not  be  considered 
as  being  delivered  to  and  finally  accepted  by 
the  purcbaser  until  aftei-  an  official  trial  on 
a  foreign  qoast,  and  until  after  it  has  been 
Shown  by  the  trials  or  tests  that  the  condi- 
tions of  the  contract  as  to  speed,  capaqity, 
coal  consumption,  etc.,  have  been  performed, 
the  property  in  the  ship  does  not  pass  to  the 
purchaser  while  the  vessel  remains  uncom- 
pleted, though  the  contract  contains  stipula- 
tions for  the  payment  of  the  price  in  instal- 
ments at  certain  periods  of  the  construction, 
and  though  the  work  is  to  be  done  under  the 
superintendence  of  an  agent  appointpd  by 
the  purchaser;  and  therefore  the  vessel  can- 
not be  arrested  before  itg  completion  for  n. 
debt  due  a  third  person  by  the  purchaser. 
Laing  v.  Barclay   (Eng.),  10-137, 

^oods  !|liipped  by  carrier.  —  Where 
goods  are  ordered  and  shipped  by  a,  common 
carrier  selected  by  the  buyer,  or  where  by 
the  course  of  trade  delivery  to  a  common 
carrier  is  intended  to  pa^s  title,  the  prop- 
erty passes  fts  soon  as  the  goods  are  put  in 
the  carrier's  possession.  Woodbine  Chi}(}ren's 
Clothing  Co.   v.   Goldnamer    (Ky.),   20-1Q26. 

Assuming,  without  deciding,  that  where 
merchandise  is  sold  under  a  contract  provid- 
ing fpr  its  delivery  to  a  carrier  f.  o.  b.  at  the 
point  of  shipnient,  title  vests  in  the  vendee, 
for  some  purposes,  ^t  the  time  when  the 
merphandise  is  delivered  to  the  parrier,  snfih 
title  is,  nevertheless,  conditional  as  between 
the  vendor  and  the  vendee,  the  condition  be- 
ing that  the  mepehandise  shall  be  found  to 
be  of  the  quality  called  for  by  the  contract; 
and  such  conditional  vesting  of  title  in  the 
vendee  does  not  prevent  the  latter  frow  ex- 
ercising his  right  of  inspection  wbeji  the 
merchandise  arrives  at  its  destination,  ijatpn 
V.  Blackburn    (Ore.),   16-1108. 

Where  3,  bnyer  pf  clothing  directs  it  to  be 
delivered  for  the  spring  trade  and  to  be 
shipped  over  a  certain  railroaxi,  a  delivery  Jiy 
the  seller  tp  a  different  railroad  for  trans- 
portation does  not  constitute  a  delivery  to 
the  buyer,  though  the  carrier  named  by  the 
buyer  has  no  connection  with  the  point  of 
shipment,  where  the  seller  does  not  notify  the 
buyer  or  giye  him  an  opportunity  to  select 
another  carrier.  Woodbine  Chjlcjrpn's  Cloth- 
ing Co,  v.  Goldnamer   (Ky.),  20-1020. 

Goods  sent  with  bill  of  lading  ^^- 
t^ched  to  draft.  —  When  a  vendor  ships 
gppds  to  the  vendee,  takes  the  bill  of  lading 
in  the  name  of  the  vendee,  and  sejida  the 
bill  of  lading,  with  a  dr3,ft  on  the  consignee 
attached,  tP  a  local  b^nk  fpr  collection,  tjtle 
to  the  goods  does  not  pa^  to  the  consignee 
until  the  amount  of  the  draft  is  paid,  and 
he  does  not  become  entitjed  to  them  upon 
tender  of  the  price  agreed  upon  when  the 
draft  is  for  a,  larger  p,monHt.  (Gtrecnwpod 
Qrocery  Co,  v.  Canadian  County  Mj}l,  etc., 
Cp.  (S.  Qar,),  5-2P1, 


DeUirery  of  key  to  wave^ioiise  as  4e- 
Uyery  of  goods.  —  Tb^re  is  {i  delivery  by 
the  seller  of  gpods  in  a  warehouse  where  he 
gives,  the  \iey  of  the  warehouse  to  the  buyer 
and  does  not  afterwards  exercise  any  owner- 
ship or  control  over  the  property,  Western 
Mining  Supply  Co.  0.  Quinn  (Mont.),  20- 
173. 

4.    WABRANflBS. 

a,  in  general. 

Jmp}ie4    tfrarr^nt^f;?    \P-    general.    — 

Where  prPvisions  are  sold  hj^  Pne  dealer 
to  another  in  the  usual  ponyse  of  tradp,  the 
maxim  caveat  emptor  applies,  and  there  is 
no  implied  wftcrapty  or  representation  of  fit- 
ness; but  where  aj-ticles  of  hnman  food  are 
sold  to  a  ponsuiner  fpr  immediate  use,  ther« 
is  an  implied  warranty  or  representation 
that  they  are  sovind  and  fit  fp^'  fppd.  Nelson 
■V.  Armour  jaclsing  Co.   (Ark-),  P-237. 

Ap^l^c^tipn  of  f^^|?ra,9ty  to  gqod^  not 
i»  esFi^tenpe,  —  A  warrantjf  may  apply  to 
goods  not  in  existence  at  the  time  j.t  is  given. 
Watts  V.  Stevens   (Eng.>.,  |B-10g. 

Implied  warranty  of  title.  —  A  sale  of 
personalty  in  the  vendor's  possession  implies 
a  warranty  as  to'  the  entire  title,  protecting 
ftgftinst  partial  dPfeetSj  Uefta,  chwges,  and 
incumbrances,  by  which  the  title  transferred 
is  rendered  anything  less  than  fnll,  perfect, 
and  unencumbered.  Cleyenger  0.  Lewis 
(OWft.y,  iq-56. 

Implied  nrarranty  of  fitness  on  sa^e 
of  stq,lU.q)|.  —  In  ^  present  and  executed 
sale  of  a  stallipn,  by  one  whp  is  npt  ^  dealer 
in  such  horses  fpr  brpediwg  purppsps,  there 
is  no   implied  warranty  th^t  the  st^,llion  is 

reasonably  fit  fpr  breeding  purposes,  ^.ithough 

the  seller  knows  that  the  vepdee  buys  tlie 
hprsfi  for  such  use.  ThPr'iRSQn  «•  Miser 
(Chip),  19-871. 

fmpUe^  W^^r^nty  o|i  sale  of  foq^ 
ffl?  ^ninaii  cQ^suniption.  —  ^khongji  the 
offering  pf  fppd  fpr  sale  js  in  itself  a  repre- 
spntatjpn  that  it  is  belfeyed  to  be  spund, 
there  is  np  Implied  term  or  condition  pf  snch 
sale,  that  food,  the  selection  pf  whieh  i^  nPt 
left  tp  the  skill  and  .iudgment  of  the  dealer, 
is  whplesPme,  Jf  suph  fpod  Js  uuwholesome> 
the  dealer  is  not  liable  unless  he  )cnp>ys  th3,t 
it  is  unfit  to  be  eaten.  Farrell  v.  Manhattan 
Market  Co.    (Mass.),  15-1076. 

The  rule  which  imppsps  liability  on  an 
apptheeary  whp  seJls  ppi^pn  labeled  as  a 
harmless  drug  dpes  not  apply  tP  the  sale 
pf  articles  pf  fppd.  The  liability  pf  a  dealer 
who  sells  food  does  nPt  depend  on  negligence. 
If  the  selection  of  the  fppd  js  left  tp  him, 
his  failure  tp  discover  latent  defects  notwith- 
standing the  exercise  of  dlie  Rare  is  no  de- 
fense, but  if  the  dealer  offers  for  gale  several 
articles  pf  fppd  from  which  tbe  Isuyer  is  to 
make  his  own  selection,  thg  dealer  merejy 
impliedly  represents  that  he  is  not  liable  fpr 
failing  to  procure  better  fpod  than  he  pffej-s 
for  s^le.  Farrell  v.  Manhattan  M»rkeik  Go. 
(Mass.),  15-1076. 

Where  the  selectipn  of  food  pi^cjiased 
from  a  dealer  is  left  to  his  skill  and  jndg- 
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raent,  it  is  an  implied  term  or  condition  of 
the  sale  that  the  food  is  wholesome.  This 
rule  applies  regardless  of  whether  the  food 
is  supplied  under  a  pre-existing  contract,  or 
in  response  to  an  order  not  given  in  person 
or  to  an  order  given  in.  person  in  the  dealer's 
shop.  Farrell  v.  Manhattan  Market  Co. 
(Mass.),  15-1076. 

Implied  irarranty  on  sale  of  cattle 
food.  —  The  rule  that  in  a  sale  of  goods  in- 
tended for  food  there  is  an  implied  warranty 
that  the  goods  are  wholesome  is  limited  to 
a  sale  of  goods  for  human  food  and  does  not 
extend  to  a  sale  of  feed-stuff  for  cattle.  Na- 
tional Cotton  Oil  Co.  V.  Young  (Ark.),  4- 
1123. 

Where  cotton-seed  hulls  and  meal  are  pur- 
chased for  cattle  food  at  an  oil  mill  and 
loaded  by  the  purchaser  into  his  wagon  with 
a,  fork  and  are  mixed  in  small  quantities  at 
each  feeding,  the  discovery  of  foreign  metallic 
substances  therein  is  equally  open  to  the 
buyer  and  seller,  and  there  is  no  implied  war- 
ranty of  soundness  and  fitness  for  the  pur- 
pose intended.  National  Cotton  Oil  Co.  v. 
Young   (Ark.),  4-1123. 

b.  Actions  for  breach  of  warranty. 

Persons  liable  for  breach.  —  A  con- 
sumer who  purchases  articles  of  food  from'  a 
dealer  cannot  sue  the  packer  who  sold  the 
food  to  the  dealer  for  a  breach  of  warranty 
as  to  its  quality.  Nelson  v.  Armour  Pack- 
ing Co.   (Ark.),  6-237. 

Measure  of  damages  for  breach.  —  In 
an  action  by  the  buyer  of  a  machine  against 
the  seller  for  a  breach  of  a  warranty  that 
the  machine  was  well  made,  of  good  mate- 
rials, durable,  and  would  do  good  work,  the 
plaintiff,  in  the  absence  of  a  showing  of 
fraud,  is  not  entitled  to  recover  damages  for 
personal  injuries  sustained  by  him  in  conse- 
quence of  the  breaking  down  of  the  machine, 
as  such  damage's  are  merely  consequential 
and  were  not  within  the  contemplation  of 
the  parties  at  the  time  of  the  making  of  the 
warranty.  Birdsinger  v.  McCormick  Har- 
vesting Machine  Co.    (N.  Y.),  5-586. 

The  measure  of  damages  for  a  breach  of 
warranty  of  the  title  to  goods  sold  is  the 
purchase  price,  with  the  interest  thereon. 
Morgan  v.  Hendrie   (Colo.),  7-935. 

In  an  action  for  the  breach  of  an  implied 
warranty  that  tinned  salmon  sold  by  the 
defendants  to  the  plaintiff  was  fit  for  con- 
sumption as  human  food,  there  is  no  rule  of 
law  which  prevents  the  plaintiflf  from  re- 
covering damages  claimed  by  him  on  the 
ground  that  his  wife  having  partaken  of 
the  salmon  had  in  consequence  died,  and  that 
she  having  performed  services  for  him  in 
the  care  of  his  'house  and  family  until  her 
death,  he  was  under  the  necessity  after  her 
death  of  hiring  some  one  else  to  perform 
such  services.  In  such  an  action  the  death 
of  the  wife  does  not  form  an  essential  part 
of  the  cause  of  action  sued  upon,  but  only 
an  element  in  ascertaining  the  damages  aris- 
ing therefrom.  Jackson  V.  Watson  (Eng.) 
16-492. 


Burden  of  proof  of  ownership  in 
third  person  on  action  for  breach  of 
warranty  of  title.  —  Where  a  mortgagee  of 
chattels  obtains  possession  thereof  from  the 
mortgagor's  vendee  by  a  writ  of  replevin,  the 
latter  is  not  required  to  await  the  final  ad- 
judication of  the  mortgagee's  claim  before 
beginning  an  action  for  the  breach  of  the 
mortgagor's  implied  warranty  of  title;  but  if 
such  vendee  commences  an  action  before  sucli 
adjudication,  he  must,  in  order  to  recover, 
sustain  the  burden  of  proving  a  valid  pre- 
existing mortgage  in  such  mortgagee.  Clev- 
enger  v.  Lewis   (Okla.),  16-56. 

Sufficiency  of  evidence  of  w^arranty.— 
In  an  action  for  damages  by  one  who  pur- 
chased at  the  bargain  counter  of  a  dealer  a 
chicken  which  proved  to  be  unwholesome,  the 
plaintiff  cannot  recover  where  it  does  not  ap- 
pear by  whom  the  fowl  was  selected  or  that 
in  offering  fowls  for  sale  the  dealer  offered 
to  exercise  his  skill  and  judgment  in  supply- 
ing wholesome  fowls,  it  being  also  a  fair  in- 
ference from  the  fact  that  the  fowl  was  pur- 
chased at  a  bargain  counter  that  the  selec- 
tion was  to  be  made  by  the  buyer.  Farrel  v. 
Manhattan  Market  Co.    (Mass.),  15-1076. 

In  such  action  the  plaintiff  cannot  recover 
on  the  ground  that  tlie  defendant  knew  that 
the  chicken  was  unfit  for  food  if  there  is  no 
allegation  in  the  declaration  that  that  effect 
and  there  is  no  evidence  to  support  such  a 
theory.  Farrell  v.  Manhattan  Market  Co. 
(Mass.),  15-1076. 

Question  of  breach  for  jury.  —  In  an 
action  for  a  breach  of  warranty  it  is  for  the 
jury  to  determine  whether  a  breach  has  oc- 
curred. Zimmerman  v.  Kobinson  &  Co.  (la.), 
5-960. 

5.  Rights  op  Vendob. 
a.  Rescission  of  contract. 

For  failure  to  pay  purchase  price.  — 

The  failure  of  the  purchaser  of  goods  to  pay 
an  instalment  on  the  purchase  price  as  pro- 
vided by  contract,  held  to  entitle  the  vendor 
to  rescind  the  contract.  Ross-Meehan  Foun- 
dry Co.  V.  Royer  Wheel  Co.  (Tenn.),  3- 
898. 

A  buyer  of  goods  under  a  contract  to  pay 
for  each  successive  instalment  within  sixty 
days  after  delivery  who  fails  repeatedly  to 
make  such  payments  within  the  required  time 
cannot  maintain  an  action  against  the  seller 
for  an  alleged  breach  of  the  contract  in  fall- 
ing to  make  further  deliveries.  The  default 
of  the  buyer  givgs  the  seller  the  right  to  re- 
scind the  contract.  In  such  a  case  the  seller 
of  the  goods,  by  accepting  overdue  payments 
for  instalments  delivered,  does  not  waive  the 
right  to  rescind  the  contract  as  to  remaining 
instalments,  or  to  interpose,  in  an  action  by 
the  buyer  for  breach  of  the  contract,  the  de- 
fense that  payments  were  not  made  when  due. 
Ohio  Valley  Buggy  Co.  i;.  Anderson  Forging 
Co.   (Ind.),  11-1045. 

For  fraud  of  vendee.  —  While  a  sale 
may  be  set  aside  as  fraudulent  on  the  ground 
of  an  undisclosed  intention  on  the  part  of  the 
buyer  not  to  pay,  it  is  not  sufficient  to  show 
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mere  insolvency  or  a  mere  failure  of  the 
buyer  to  disclose  his  insolvency,  if  he  vpas 
not  interrogated,  even  though  the  facts  were 
such  that  the  buyer  could  have  had  no  rea- 
sonable expectation  of  being  able  to  pay. 
German  Nat.  Bank  r.  Princeton  State  Bank 
(Wis.),  8-502. 

Iioss  of  right  by  acquiescence.  —  A 
contract  for  the  sale  of  a  lumber  in  stacks 
providing  that  the  quantity  shall  be  ascer- 
tained "  by  counting  the  same  in  the  stacks 
or  when  dra\vn,"  at  the  option  of  the  buyer, 
is  not  subject  to  rescission  at  the  instance 
of  the  seller  because  the  buyer  removes  it 
without  first  counting  it,  where  the  seller, 
after  the  lumber  has  been  removed,  sees  the 
buyer  count  a  part  of  it,  and  causes  the  bal- 
ance to  be  counted  by  the  official  surveyor. 
Angel  v.  Bashaw    (Vt.),  18-449. 

b.  Reclaiming  goods. 

Upon  failure  of  vendee  to  pay  on  de- 
livery. —  Where  a  contract  for  the  sale  of 
goods  provides  for  payment  of  the  purchase 
price  on  delivery  of  the  articles  sold  and  the 
seller  delivers  the  goods  but  the  buyer  fails 
to  pay.  the  right  of  property  does  not  pass 
to  the  buyer  with  possession  but  remains 
with  the  seller,  who  may  at  his  option  re- 
claim the  goods.      Freeh  v.  Lewis   (Pa.),  11- 

545.  ,  ,     , 

Loss  of  right  by  laches.  —  The  right  of 
the  seller  to  reclaim  goods  which  he  has  de- 
livered to  the  buyer  must  be  exercised  im- 
mediately upon  the  buyer's  default,  except 
when  delayed  by  trick  or  artifice.  Delay  in 
asserting  this  right  for  two  and  a  half 
months  during  which  time  the  seller  attempts 
to  collect  the  price  and  treats  the  buyer  as 
his  debtor  defeats  any  right  to  reclaim  the 
goods,  although  the  seller  is  induced  by  re- 
peated promises  of  payment  to  delay  pro- 
ceeding for  the  recovery  of  the  property. 
Freeh  v.  Lewis  (Pa.),  11-545. 

c.  Recovery  of  purchase  price. 
Where  goods  destroyed  after  de- 
livery. —  Under  a  contract  requiring  the 
purchaser  of  machinery  to  give  the  seller 
notice  of  defects  therein  and  an  opportunity 
to  remedy  them,  the  seller  is  entitled  to  re- 
cover the  price  of  defective  machinery,  v.hich 
is  destroyed  before  any  complaint  is  made. 
Marion  Mfg.   Co.   v.  Buchanan    (Tenn.),   12- 

707.  ^     „ 

Goods  sold  under  acceptance  of  offer 
containing  mistake  as  to  price.  —  One 

who  orders  and  receives  goods  which  have 
been  offered  by  letter  at  a  price  far  below 
their  value  and  quoted  by  mistake,  but  who 
is  apprised  by  the  bill  accompanying  the 
shipment  of  the  price  intended  to  be  quoted, 
becomes  bound  to  pay  for  the  goods  at  the 
price  named  in  the  bill,  by  retaining  the 
goods,  and  this  is  so  even  though  the  goods 
are  received  and  unpacked  a  short  time  be- 
fore the  receipt  of  the  bill.  Cunningham 
Mfg.  Co.  V.  Rotograph  Co.   (D.  C),  13-1147. 


d.  Actions. 
( 1 )    Defenses. 

Change  of  conditions  by  vendee  re- 
moving need  for  goods.  —  The  fact  that 
a  railroad  company,  after  making  a  contract 
to  purchase  a  specified  quantity  of  cordwood, 
changes  its  engines  from  wood  to  coal 
burners,  does  not  excuse  it  for  breaking  the 
contract.  Ives  v.  Atlantic,  etc.,  R.  Co.  (N. 
Car.),  9-188. 

Fraud  of  vendor.  —  Where,  on  June  3, 

1908,  one  was  induced  to  enter  into  a  con- 
tract for  the  purchase  of  personalty  by  rea- 
son of  the  fraud  of  the  owner,  paying  the 
latter  $700  cash  and  giving  notes  for  the 
balance  of  the  purchase  money,  and  on  Sept. 
5,  1908,  paid  one  of  such  notes  for  $500  then 
due,  and  on  Jan.  8,  1909,  paid  $200  on  an- 
other of  the  notes  for   $500  due  on  Jan.   5, 

1909,  and  at  the  time  took  from  such  owner 
a  writing  signed  by  the  latter,  wherein  he 
agreed  to  indulge  the  buyer  for  thirty  days 
within  which  to  pay  the  balance  of  $300  due 
on  such  note:  Held,  that  the  conduct  of  the 
buyer  in  making  the  payments  and  taking 
from  the  seller  the  writing  dated  Jan.  8, 
1909,  with  full  knowledge  at  the  time  of  the 
fraud  of  the  seller  in  the  procurement  of  the 
notes,  amounted  to  a  waiver  of  such  fraud, 
and  the  buyer  could  not  prevent  a  collection 
of  the  balance  due  on  the  note  due  Jan.  5, 
1909,  and  of  the  amounts  due  on  the  other 
notes,  because  of  any  damages  sustained  by 
the  buyer  on  account  of  such  fraud.  Tuttle 
V.  Stovall   (Ga.),  20-168. 

(2)   Pleading. 

Suiilcienoy  of  account  containing 
trade  abbreviations.  —  In  an  action  for 
hardware  sold  and  delivered,  an  itemized  ac- 
count offered  in  evidence,  which  uses  trade 
terms  and  abbreviations  well  understood  by 
the  hardware  trade,  and  which  shows  on  the 
face  that  it  is  for  the  goods  sold  by  the  plain- 
tiff to  the  defendant,  is  not  open  to  the  ob- 
jections that  it  is  not  properly  itemized,  is 
not  expressed  in  intelligible  terms,  and  does 
not  show  on  its  face  that  it  is  for  the  goods 
sold  and  delivered.  Clans  Shear  Co.  v.  Lee 
Hardware  House   (N.  Car.),  6-243. 

(3)  Measure  of  damages. 

Refusal  to  receive  manufactured  ar- 
ticle. —  The  measure  of  damages  for  an  un- 
qualified annulment,  without  reasonable 
cause,  by  the  vendee  in  an  executory  contract 
for  the  sale  of  an  article  not  manufactured 
at  the  time  of  the  breach,  is  the  difference 
between  the  cost  of  manufacturing  and  de- 
livering the  article,  and  the  contract  price. 
Worrell,  etc.  v.  Kinnear  Mfg.  Co.  (Va.),  2- 
997. 

Where  a  contract  for  the  Sale  of  goods  pro- 
vides that  they  shall  be  manufactured  upon 
orders  given  from  time  to  time  by  the  buyer, 
and  there  is  no  specific  determinate  chattel 
in  existence,  and  the  buyer  refuses  to  give 
Orders  for  the  manufacture  of  the  goods,  and 
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refuses  to  accept  a  performance  of  the  con- 
tract, the  measure  of  damages  is  the  profit 
which  the  manufacturer  would  have  made  if 
he  had  been  permitted  to  perform  the  con- 
tract.     Gardner  t'.  Deeds   (Tenn.),  T-1172. 

In  eompiiiing  the  cost  of  a  manufactured 
article,  the  essential  element  of  fixed  charges 
should  be  taken  into  consideration.  Worrell, 
etc.,  V.  Kinaear  Mfg.  Co.   (Va.),  2-997. 

The  amount  to  be  deducted  from  the  profit 
u])on  a  manufactured  article  as  an  allowance 
for  fixed  charges  may  be  determined  from 
the  estimates  of  experienced  witnesses.  Wor- 
rell, etc.,  V.  Kinnear  Mfg.  Co.   (Va.),  2-99T. 

The  vendor  of  material  to  be  used  in  the 
manttfaetttre  of  an  article  is  not  a  subcon- 
tractor  within  the  meanii^  of  a  rule  exclud- 
ing the  supposed  advantages  of  a  subcontract 
in  computing  profits.  Worrell,  etc.,  v.  Kin- 
near  Mfg.  Co.   (Va.),  2-997. 

Valne  at  place  of  delivery.  —  In  an 
action  by  the  seller  for  breach  of  a  contract 
for  tUe  sale  of  goods  to  be  delivered  at  a 
specified  place,  where  it  appears  that  after 
part  of  the  goods  ha,d  been  delivered  the  buyer 
waived  the  place  of  delivery  and  accepted 
delivery  at  another  place,  the  seller  is  en- 
titled to  recover  for  the  value  of  the  goods 
delivered  at  the  latter  place.  Ives  «.  At- 
lantic, etc.,  R.  Co.  (N.  Car.),  9-188. 

(4)   Evidence. 

Burden  of  proof  of  acceptance  of 
goods  delivered  subject  to  satisfaction 
of  vendee.  —  In  an  action  for  the  price  of 
machinery  sold  under  a  contract  stipulating 
that  the  machinery  was  to  be  paid  for  within 
a  certain  time  from  the  installation  thereof, 
provided  "everything  works  to  the  satisfac- 
tioB  "  of  the  tmyer,  the  defendant  does  aot 
have  to-  maintain  the  bur<ien  ol  showing  that 
the  machinery  was  not  satisfactory  to  it,  but 
the  burden  is  on  the  plaintiflf  to  show  the 
maturity  of  the  defendant's  obligation  by 
proof  of  the  aoceptance  of  the  machinery. 
Inman  Mfg.  Co.  v.  American  Cereal  Co. 
(la.),  12-387, 

Aidmissibility  of  evidence  of  loan  Tjy 
third  person  to  plaintiff  to  enable  per- 
f orwaace.  —  In  an  action  hy  the  seller  for 
breach  of  a  contract  for  the  sale  of  cord- 
wood,  evideace  that  a  third  person  loaded  the 
plaintiff  money  to  enable  him  to  fulfil  his 
contract  Is  admissible,  as  bearing  upon  the 
plaintiff's  ability  and  readiness  to  perform 
Ma  part  of  tl*e  contract,  notwithstanding  the 
fact  that  its  effect  is  to  make  the  lender  the 
real  plaintiff.  Ives  r.  Atlantic,  etc.,  E.  Co. 
(N,  Car.).  9-188. 

Admissibility  of  evidence  on  ques- 
tion of  damages.  —  One  who  has  been  sued 
for  a  breach  of  contract  is  not  entitled  under 
the  guise  of  determining  "  flxM  ch*.rgea,"  un- 
duly to  pry  into  the  business  secarets  of  the 
injured  party  and  expose  them  to  the 
scrutiny  of  a  vigilant  competitor.  Worrell, 
etc.,  V,  Kinnear  Mfg.  Co.  (Va.),  2-9&7. 

Where  in  an  action  for  breach  of  a  con- 
tract for  the  purchase  of  an  article  to  be 
manufactured,  a  witness  for  the  plaintiff, 
after  starting  in  response  to  a  question  what 


the  cost  was  to  the  plaintiff  of  a  certain  ma- 
terial under  continuing  contracts,  was  asked 
with  whom  the  plaintiff  had  said  continuing 
contracts,  an  objection  to  such  question  was 
properly  sustained  upon  the  questioning  coun- 
sel disclaiming  any  purpose  of  laying  a  foun- 
dation for  impeaching  the  witness.  Worrell, 
etc.,  V.  Kinnear  Mfg.  Co.   (Va.),  2-997. 

Whether  goods  conformed  to  sample 
as  question  for  jury.  —  In  an  action  by 
the  seller  to  recover  for  goods  sold  by  sam- 
ple, it  is  a  question  of  fact  whether  the 
goods  delivered  by  the  plaintiff  corresponded 
in  size  and  quality  with  the  sample.  Kemcn- 
sky  f.  Chapin    (Mass.),  9-1168. 

(5)    Appeal  and  error. 

Conclusiveness  of  finding  by  trial 
court.  —  An  appellate  court  will  not  set 
aside  a  trial  court's  finding  of  fact  that  the 
buyer  of  property,  though  he  was  insolvent 
and  failed  to  disclose  his  insolvency  at  the 
time  of  the  sale,  did  not  have  the  purpose 
not  to  pay,  unless  the  finding  is  clearly 
against  the  preponderance  of  the  evidence, 
Gorman  Nat.  Bank  v-  Princeton  State  Bank 
(Wis.),  a-502. 

Conclusiveness  of  verdict  of  jury.  — 
In  an  action  to  recover  the  purchase  price 
oi  merchandise,  where  the  evidence  as  to  the 
terms  of  the  contract  of  sale  reg?.rding  the 
quality  of  the  merchandise,  and  also  as  to 
whether  there  has  been  an  aceeptance  of  the 
merchandise  by  the  vendee,  is  conflicting, 
those  questions  are  for  the  jury,  and  their 
finding  thereon  will  not  be  disturbed  on  ap- 
peal.     Eaton  r.  Blackburn    (Ore.),   16-1198, 

6.  Eights  op  Vendee, 
a.  Inspection  of  goods. 

Bight  to  inspect  in  general.  —  Under 
an  exeeutory  contract  for  the  sale  and  de- 
livery of  goods  of  a  specified  quality,  the 
quality  is  a  part  of  the  description,  and  the 
seller  is  bound  to  furnish  goods  actually  com- 
plying with  such  description.  If  he  tenders 
articles  of  inferior  quality,  the  vendee  is  not 
bound  to  accept  tliem,  and,  unless  he  does  so, 
he  is  not  liable  therefor.  This  necessarily 
gives  to  the  vendee  the  right  of  insi)ection, 
and  he  must  be  given  an  opportunity  to  make 
such  inspection  before  becoming  liable  for  the 
purchase  price,  unless  the  contract  otherwise 
provides.  Eaton  v.  Blackburn  (Ore.),  16- 
1198. 

A  vendee  of  merchandise  shipped  from  a 
distant  point,  under  a  contract  specifying 
the  quality  of  the  merchandise  an^  provid- 
ing for  its  delivery  f.  o.  b.  at  the  point  of 
shipment,  but  which  contains  no  provisions 
as  to  the  time  or  place  of  payment,  inspec- 
tion, or  acceptance,  is  entitled  to  a  reason- 
able time  after  the  merehandise  arrives  at 
its  destination  in  which  to  inspect  it  at  that 
point,  and  to  reject  it  if  it  does  not  comply 
with  the  contract.  Eaton  v.  Blackburn 
(Ore.),  16-1198. 

Waiver  of  right.  —  A  vendee  of  mer- 
chandise shipped  from  a  distant  point  does 
not  waive  his  right  to  inspect  the  same  upon 
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its  al-rival  at  its  destinatiori,  by  ofl'ering  to 
sell  it  to  a  tliird  party  before  lie  lias  made 
liis  inspection.  Such  t)fl'er  is  not  conclusive 
in  law  of  the  vendee's  intent  to  accept  the 
;iicrchandise  in  performance  of  the  contract. 
Katon  V.  Blackburn    (Ore.),  16-1198. 

b.  Rejection  of  goods. 

TJnmeroIiantable  goods.  —  An  English 
dealer  ordered  from  a  foreign  manufacturer 
a  large  number  of  motor  horns  of  different 
descriptions  and  prices,  "  delivery  as  re- 
quired." The  horns  were  delivered  in  several 
instalments.  The  buyer,  after  accepting  the 
tirst  instalment,  rejected  the  later  instal- 
ments on  the  ground  that  the  goods  were  not 
of  mo.jcliantnble  quality.  In  an  action  for 
the  price  of  the  goods  the  official  referee  found 
that  a  large  proportion  of  the  horns  were 
dented  and  badly  polished  owing  to  defective 
packing  and  careless  workmanship,  but  that 
they  could  easily  have  been  made  merchant- 
able at  a  trifling  cost,  and  he  declined  to  hold 
that  the  consignment  as  a  whole  was  unmer- 
chantahle  and  gave  judgment  for  the  seller 
with  an  allowance  to  the  buyer  in  respect  of 
the  defective  goods.  This  judgment  was  af- 
firmed by  the  Divisional  Court.  On  appeal  it 
was  held,  (1)  upon  the  construction  of  the 
cojQtract,  that  the  acceptance  of  the  first  instal- 
ment did  not  preclude  the  buyer  from  reject- 
ing the  later  instalments;  (2)  that  the  buyer 
was  justified  in  rejecting  the  later  instal- 
ments as  unmerchantable.  Jackson  !'.  Kotax 
Motor,  etc.,  Co,   (Eng.),  20-523. 

Vaiver  of  conditions  liy  rejection.  — 
Where  ^oods  are  sold  on  credit,  and  the 
credit  has  not  been  obtained  by  fraud,  the 
stipulation  as  to  credit  is  unconditional  un- 
less the  contract  contains  an  express  pro- 
vision to  the  contrary,  and  therefore  the 
buyer  does  not  waive  the  stipulation  by  re- 
fusing to  accept  the  goods.  Tatum  c.  Acker- 
man   (Cal. ),  7—541. 

When  a  purchaser  of  goods  has  absolutely 
rejected  the  goods  for  any  assigned  reason, 
his  silence  as  to  other  objections  which  would 
justify  his  refusal  to  accept,  when  unaccom- 
panied by  cotidtiot  which  may  have  misled 
and  prejudiced  the  vendor,  cannot  be  con- 
sttued  as  a  waiver  of  the  purchaser's  right  to 
insist  on  his  plea  of  nonperformance  on  those 
grounds.  List  &,  Son  Co.  V.  Chase  (Ohio), 
17-61. 

c.  Actions. 

(1)   In  general. 

Acceptance  of  goods  as  waiver  of 
right  of  action  for  delay  in  delivery.  — 

The  mere  acceptance  of  a  purchased  article 
after  the  agreed  time  of  delivery  does  not 
constitute  a  waiver  of  damages  for  failure  to 
deliver  in  time,  unless  such  acceptance  is 
accompanied  by  other  circumstances  which 
manifest  an  intention  on  the  part  of  the 
buver  to  waive  such  damages.  Johnson  v. 
North  Baltimore  Bottle  Glass  Co.  (Kan,), 
11-505. 

Splitting  demands  and  maintaining 
successive  actions.  —  Where  the  seller  un- 


der an  entire  contract  for  the  sale  of  goods 
to  he  delivered  and  paid  for  in  instalments 
repudiates  and  breaks  the  contract  after  de- 
livering some  of  the  instalments,  by  refusing 
to  deliver  further  instalment':,  the  buyer, 
though  he  may  sue  either  at  the  time  of  the 
breach  or  at  the  maturity  of  the  contract, 
cannot  split  up  his  demand  and  maintain 
successive  actions,  but  must  recover  all  his 
damages  in  one  action.  Pakas  I).  Hollings- 
bead  (N.  Y.),  6-60. 

Tender  of  payment  as  condition 
precedent  to  recovery  for  failure  to 
deliver.  —  Where,  under  an  executory  con- 
tract for  the  purchase  and  sale  of  goods,  the 
vendor  at  the  time  set  for  delivery  refuses 
to  comply  with  the  contract,  the  vendee  being 
ready  and  willing  to  make  payment,  a  tender 
of  payment  is  unnecessary.  Hughes  c.  Knott 
(N.  Car.),  3-903. 

Regarding  time  of  payment  as  es- 
sence of  contract.  —  In  an  action  at  law 
for  the  recovery  of  damages  for  breach  of 
contract  in  failing  to  deliver  goods  bought, 
the  time  fixed  by  the  contract  foi-  payments 
by  the  purchaser  for  each  iustaJmeiit  will  be 
regarded  as  of  the  essence  of  the  contract. 
Ohio  Valley  Buggy  Co.  v.  Anderson  Forging 
Co.   (Ind.),  11-1045. 

Suificiency  of  evidence  of  fraudulent 
concealment  to  ivarrant  rescission!  -> 
Evidence  reviewed  in  a  suit  by  the  buyer  to 
rescind  a  contract  for  the  sale  of  tiniher,  and 
held  insufficient  to  show  that  the  plaintiff 
is  entitled  to  rescission  on  the  ground  of  the 
failure  of  the  defendant  to  disclose  informa- 
tion as  to  the  true  value  of  the  timher. 
Cook  V.  Bagnell  Timber  Co.   (Ark.),  8-251'. 

Whetlier  purchaser  was  ready  and 
able  to  perform  as  question  for  jnry.^ 
Where  it  appears  that  the  party  to  an  ex- 
ecutory contract  for  the  purchase  of  goods 
appeared  with  checks  and  collateral  with 
which  to  make  payment  at  the  time  stipu- 
lated for  the  transfer  of  the  property,  upon 
refusal  of  the  other  party  to  deliver  the  prop- 
erty, the  purchaser  should  have  been  allowed 
a  reasonable  time  to  convert  his  funds  into 
currency,  and  it  is  a  question  for  the  jury 
whether  the  purchaser  was  ready,  able,  and 
willing  to  comply  with  the  terms  of  the  con- 
tract.    Hughes  V.  Knott  (N.  Car.),  3-903. 

(2)   Measure  of  damages. 

In  general.  —  In  an  action  to  recover 
damages  for  the  breach  of  an  executory  con- 
tract to  sell  and  deliver  goods,  the  general 
rule  is  that  the  difference  between  the  mar- 
ket value  thereof  at  the  time  and  place  for 
delivery,  and  the  contract  price,  with  inter- 
est from  the  time  of  the  breach,  is  the  true 
measure.    Vogt  v.  Schieneheck  (Wis.),  2-814. 

Croods  deliverable  in  instalments,  — 
In  an  action  by  a  buyer  for  breach  of  a  con- 
tract for  the  sale  of  goods  deliverable  in  in- 
stalments, the  rule  for  measuriiig  damages 
is  the  difference  between  the  contract  price 
iind  the  marlcet  value  at/ the  time  and  place 
named  in  the  contract  for  the  delivery  of 
each   successive  instalment,  the  damages  re- 
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coverable  being  the  aggregate  of  such  differ- 
ences; but  where  the  time  of  delivery  has 
been  postponed  to  a  subsequent  date  by  agree- 
ment of  the  parties  at  the  request  of  tlie 
seller,  the  damages  should  be  estimated  on 
the  basis  of  the  market  value  on  that  date. 
Crescent  Hosiery  Co.  v.  Mobile  Cotton  Mills 
(N.  Car.),  6-164. 

7.  LiABiUTT  or  Vendor  to  Third  Persons. 

Damages  arising  from  concealment 
of   defects  in   manufactured   article.  — 

One  who  sells  an  article,  knowing  it  to  be 
dangerous  by  reason  of  concealed  defects,  is 
guilty  of  a  wrong,  without  regard  to  the  con- 
tract, and  is  liable  in  damages  to  any  per- 
son, including  one  not  in  privity  of  contract 
with  him,  who  suffers  an  injury  by  reason 
of  his  wilful  and  fraudulent  deceit  and  con- 
cealment. Kuelling  v.  Roderick  Lean  Mfg. 
Co.   (N.  Y.),  5-124. 

8.  Conditional  Sales. 
a.  Essentials  and  construction. 

In  general.  —  Where  a  contract  between 
a  vendor  and  a  vendee  of  chattels  is  made 
upon  the  condition  that  the  title  shall  vest 
in  the  latter  upon  payment  of  the  agreed 
price,  and  not  otherwise,  the  contract  evi- 
dences a  conditional  sale.  Monitor  Drill  Co. 
V.  Mercer   (U.  S.),  16-214. 

Provision  authorizing  vendor  to  re- 
take possession,  —  Nor  is  tlie  character  of 
such  sale  affected  by  a  provision  in  the  con- 
tract authorizing  the  vendor,  under  certain 
conditions,  to  retake  possession  of  the  por- 
tion of  the  chattels  which  remain  unsold  by 
the  vendee,  where  such  provision  does  not 
require  the  vendor  to  sell  such  remaining 
chattels  and  to  apply  the  proceeds  to  the  in- 
debtedness of  the  vendee.  Monitor  Drill  Co. 
V.  Mercer   (U.  S.),  16-214. 

Clause  giving  vendor  rigbt  to  pro- 
ceeds of  resale.  —  A  provision  in  such  con- 
tract authorizing  the  vendor,  under  certain 
conditions,  to  take  possession  of  the  proceeds 
of  whatever  nature  derived  by  the  vendee 
from  the  sale  of  any  portion  of  such  chattels, 
to  reduce  such  proceeds  to  cash,  to  apply  the 
same,  after  deducting  expenses,  to  the  debt 
due  from  the  vendee,  and  to  deliver  the  sur- 
plus, if  any,  to  the  vendee,  does  not  qualify 
the  title  of  the  seller  to  the  portion  of  such 
chattels  which  remains  unsold  bv  the  vendee. 
Monitor  Drill  Co.  v.  Mercer   (U.'  S.),  16-214. 

Effect  of  taking  collateral  security. — 
The  taking  of  notes  for  the  purchase  price 
of  such  chattels  and  the  taking  of  collateral 
security  do  not  affect  the  character  of  such 
transaction  as  a  conditional  sale.  Monitor 
Drill  Co.  V.  Mercer   (U.  S.),  16-214. 

Conditional  sale  or  chattel  mortgage. 
—  A  clause  in  a  contract  providing  for  the 
resale  of  property  for  an  unpaid  purchase 
price  held  not  to  change  the  character  of  tlje 
contract  from  a  conditional  sale  to  that  of  a 
chattel  mortgage.  Freed  Furniture,  etc.,  Co. 
V.  Sorensen   (Utah),  3-634. 

Conditional  sale  or  absolute  sale  with 
security.  —  The  fact  that  subsequent  to  a 


sale  of  goods  shown  to  be  conditional  by  the 
note  talven  for  the  purchase  price,  the  par- 
ties ascertain  and  adjust  their  accounts  and 
the  vendee  makes  a.  new  note  for  the  balance 
due,  does  not  make  the  transaction  an  abso- 
lute sale  with  security  for  the  debt.  Freed 
Furniture,  etc.,  Co.  v.  Sorensen  (Utah),  3- 
634. 

Conditional  sale  or  lease.  —  A  contract 
called  a  lease,  by  which  one  party  agrees  to 
"  hire  to  the  use "  of  another,  for  a  stated 
number  of  months,  certain  personal  property, 
and  providing  that  the  lessee  shall  pay,  as 
security  for  the  performance  of  the  contract, 
a  certain  sum  in  cash  and  stated  sums  each 
month  as  rent,  and  that  if  the  lessee  pays 
the  instalments  of  rent  as  they  fall  due  he 
shall  have  the  right  to  purchase  the  property 
for  a  stated  amount,  equal  to  the  total  of 
the  security  and  instalments  of  rent,  deduct- 
ing from  that  amount  all  sums  paid  as  se- 
curity and  as  rent,  but  that  if  the  lessee  fails 
to  pay  any  instalment  of  rent,  the  lessor  shall 
have  the  right  to  take  possession  of  the 
property,  retaining  for  the  breach  of  the  con- 
tract the  security  money  paid,  is  a  condi- 
tional sale  and  not  a  lease  of  bailment  for 
use  with  an  option  to  purchase.  Hamilton 
v.  Highlands  (N.  Oar.),  12-876. 

In  an  action  by  the  seller  on  such  a  con- 
tract a  motion  by  the  defendant,  rejected  by 
the  plaintiff  and  denied  by  the  court,  that  he 
be  permitted  to  surrender  the  property  and 
lose  what  he  has  paid  and  be  discharged  from 
further  liability,  is  no  election  to  treat  the 
contract  as  a  lease.  Hamilton  u.  Highlands 
(X.  Car.),   12-876. 

Description  of  property  as  warranty. 
—  In  a  contract  of  conditional  sale,  the  de- 
scription of  the  thing  sold  as  a  "  rebuilt " 
engine  —  that  is,  an  old  engine  which  has 
been  made  as  good  as  possible  and  practically 
as  good  as  new  —  is  a  warranty.  New  Ham- 
burg Mfg.  Co.  V.  Webb   (Can.),  20-817. 

b.  Remedies  of  vendor. 
(1)  In  general. 

Sale  of  property  by  court.  —  Under  a 
contract  denominated  a  lease,  but  which  is  in 
fact  a  conditional  sale,  and  which  provides 
for  the  payment  of  monthly  instalments,  de- 
fault in  the  payment  of  a  part  of  the  monthly 
instalments  and  the  continued  possession  of 
the  property  by  the  buyer  beyond  the  term 
specified  in  the  contract  does  not  give  the 
seller  the  right  to  recover  as  rent  the  stipu- 
lated monthly  instalments  for  the  entire  pe- 
riod and  to  retake  the  property.  The  meas- 
ure of  his  relief  is  the  sale  of  the  property 
by  the  court  and  the  payment  to  him  out  of 
the  proceeds  of  the  balance  of  the  purchase 
price  due  him,  together  with  interest  and 
costs,  deducting  the  payments  made,  and  pay- 
ing any  surplus  to  the  buyer,  or,  in  case  of 
a  deficiency,  a  judgment  against  the  buyer 
for  such  deficiency.  Hamilton  v.  Highlands 
(N.  Car.),  12-876. 

Election  of  remedies.  —  Where  prop- 
erty is  sold  on  credit  and  the  title  thereto  is 
reserved  by  the  vendor,  upon  a  breach  of  the 


SALES  IN  BULK  —  SALVAGE. 


1391 


conditions  of  the  sale  the  vendor  either  may 
treat  the  sale  as  absolute  and  sue  for  the 
price  thereof,  or  may  treat  the  sale  as  can- 
celed and  recover  the  property,  but  the  ven- 
dor cannot  pursue  both  courses,  and  the  elec- 
tion to  pursue  either  one  of  two  inconsistent 
remedies  operates  in  law  as  an  abandonment 
or  waiver  of  the  other.  American  Process 
Co.  V.  Florida  White  Pressed  Brick  Co. 
(Fla.),  16-1054. 

A  seller  of  personal  property  who  has  by 
contract  retained  the  legal  title,  and  has 
taken  possession  thereof  in  default  of  pay- 
ment, is  deprived  of  the  right  to  enforce  the 
payment  of  the  debt  and  to  have  the  contract 
enforced  by  a  court  of  equity.  Sanders  v. 
Newton    (Ala.),  1-267. 

Remedy  against  pnTohaser  from  ven- 
dee. —  The  mere  possession  of  personal  prop- 
erty is  only  prima  facie  evidence  of  title; 
and  a  purchaser  of  personal  property  from 
one  who  has  only  the  possession  of  the  prop- 
city  under  an  incomplete  conditional  sale 
cannot  in  general  defeat  a  recovery  by  the 
true  owner,  although  such  purchaser  bought 
for  value  and  without  notice.  American  Proc- 
ess Co.  r.  Florida  White  Pressed  Brick  Co. 
(Fla.),  16-1054. 

Where  machinery  is  consigned  by  the  ven- 
dor to  the  order  of  a  person  who  is  engaged 
in  the  business  of  furnishing  and  installing 
such  machinery  in  manufacturing  plants  on 
the  lands  of  others,  and  there  is  nothing  to 
indicate  that  the  title  is  reserved  by  the  con- 
signor, who  knows  that  the  machinery  is  to 
be  installed  for  another  party  and  to  become 
permanently  affixed  to  its  land,  and  gives  no 
notice  to  such  party  of  the  reservation  of 
the  title,  he  cannot  recover  the  property  from 
the  party  for  whom  it  is  installed,  and  who 
pays  value  for  it  without  notice  of  the  con- 
ditional sale,  particularly  where,  after  merely 
filing  a  prwcipe  in  an  action  for  conversion, 
he  institutes  proceedings  for  the  balance  due 
on  the  price  against  the  immediate  consignee 
and  receives  part  payment  of  the  price  in 
such  proceedings.  American  Process  Co.  v. 
Florida  White  Pressed  Brick  Co.  (Fla.),  16- 
1054. 

(2)  Recovery  of  purchase  price. 

Performance  of  conditions  by  ven- 
dor. —  Where  personal  property  is  sold  on 
a  conditional  sale  and  the  seller  is  to  per- 
form certain  conditions  before  title  can  pass 
to  the  purchaser,  the  seller  cannot  before  per- 
forming such  conditions  elect  to  treat  the 
property  as  that  of  the  purchaser  and  sue 
for  the  contract  price.  American  Soda  Foun- 
tain Co.  V.  Gterrer  (Okla.),  2-2318. 

Property  destroyed  Tvithont  fanlt  of 
eitber  party.  —  A  seller  of  personal  prop- 
erty, sold  and  delivered  on  the  condition  that 
the  title  thereto  shall  not  pass  until  the  pay- 
ment therefor  has  been  made,  may  recover 
the  purchase  price,  notwithstanding  the  de- 
struction of  the  property  without  the  fault 
of  the  buyer  before  the  price  falls  due.  La 
Valley  v.  Ravenna  (Vt.),  6-684. 

Where   personal   property   is   sold  and  de- 


livered with  a  reservation  of  title  by  th'e 
seller  until  the  payment  of  the  purchase  price, 
and  the  property  is  afterwards  destroyed 
without  the  fault  of  either  party  and  before 
the  execution  of  the  purchase  money  notes, 
the  buyer  is  nevertheless  liable  for  the  pay- 
ment of  the  purchase  price.  Marion  Mfg. 
Co.  V.  Buchanan   (Tenn.),  12-707. 

c.  Remedies  of  vendee. 

Right  to  maintain  action  for  breach 
of  -nrarranty   before   title   passes.   —   A 

conditional  vendee,  before  the  title  has  vested 
in  him  by  payment  of  the  price  in  full,  can- 
not recover  general  damages  for  a  breach  of 
warranty,  that  is,  the  difference  between  the 
value  of  the  thing  contracted  for  and  that  of 
the  thing  supplied;  but  he  may  recover  any 
special  damage  that  he  may  have  suffered 
from  the  breach  of  warranty,  such  as  losses 
resulting  from  the  failure  of  the  thing  pur- 
chased'to  serve  the  purpose  for  which  it  was 
intended.  No  one  can  be  injured  by  a  diminu- 
tion in  value  of  a  chattel  until  he  owns  it; 
but  he  may  be  injured  by  the  failure  of  a 
machine  to  do  the  work  he  wants  it  for,  no 
matter  who  owns  the  machine.  New  Ham- 
burg Mfg.  Co.  V.  Webb   (Can.),  20-817. 

d.  Conversion  by  vendee. 

Execution  of  mortgage  to  third  per- 
son. —  Where  a  vendee  of  personal  property, 
who  is  in  possession  under  an  unrecorded 
conditional  sale,  mortgages  the  whole  prop- 
erty, and  not  merely  his  interest  therein,  to 
a,  third  person,  who  records  the  mortgage,  the 
vendee  is  guilty  of  conversion,  notwithstand- 
ing the  fact  that  there  is  no  manual  transfer 
or  removal  of  the  property.  Ivers  and  Pond 
Piano  Co.  v.  Allen  (Me.),  8-128. 
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See  FBAjjoviEnn  Conveyances,  3. 

SALESSIEN. 

Lien  of  innkeeper  on  drummer's  sample,  see 
Inns,  Boabding  Houses,  and  Apart- 
ments, 7. 

SALOONS. 

See  Intoxicating  Liquobs. 

Saloon  furniture  as  fixtures,  see  Fixtukes,  3. 

SALVAGE. 

What  constitutes  salvage  services.  — 

Services  rendered  in  extinguishing  a  fire  on 
a  vessel  are  salvage  services  and  may  be  re- 
covered for  as  such,  even  though  the  vessel, 
at  the  time  when  the  services  were  rendered 
was  undergoing  repairs  in  a  dry  dock  from 
which  all  the  water  had  been  let  out,  and  the 
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fire  originated  on  the  land  and  was  communi- 
cated to  the  vessel  therefrom.  The  Steamship 
Jefferson    (U.   S.),   17-907. 

The  perils  out  of  which  a  salvage  Service 
may  arise  are  all  of  such  perils  as  may  en- 
compass a  vessel  when  on  waters  which  are 
within  the  admiralty  jurisdiction  of  the 
United  States,  and  it  follows  that  the  right 
to  recover  for  salvage  services  is  not  limited 
to  services  concerning  a  peril  on  the  high  seas 
or  within  the  ebb  aad  flow  of  the  tide.  The 
Steamship  Jefferson   (U.  S.),  17-S07. 

What  Cfmstitutes  derelict  property.— 
Property  is  derelict  in  the  maritime  sense  of 
the  word  when  it  is  abandoned  without  hope 
of  recovery  or  without  intention  of  return- 
ing. A  mere  quitting  of  a  ship  for  the  pur- 
pose of  procuring  assistance  from  shore,  or 
with  an  intention  of  returning  to  her  again 
is  not  an  abandonment.  The  intention  which 
deterrnines  the  question,  however,  is  the  in- 
tention at  the  time  the  vessel  is  left.  If  at 
that  time  it  is  such  ag  to  constitute  an  aban- 
donment, and  salvors  have  taken  possession, 
an  intention  subsequently  formed  to  return 
and  resume  charge  is  not  material.  Merrill 
V.  Fisher'  (Mass.),  17-937. 

Bigbt  of  master  to  eall  superior  aid. 
—  Where  one  set  of  salvors  has  agreed  to 
save  a  vessel  if  they  can  within  a  reasonable 
time,  but  in  spite  of  their  honest  efforts, 
either  on  account  of  their  ineificient  appli- 
ances, or  bad  weather,  or  other  circumstances 
beyond  their  control,  they  are  not  making 
such  progress  as  justifies  a  belief  in  their 
final  success,  the  master  of  the  vessel  is  not 
compelled,  where  superior  aid  can  be  secured, 
to  wait  until  the  last  moment  of  such  orig- 
inal salvors'  efforts  before  calling  in  such 
superior  aid,  and  take  all  the  chances  of  final 
failure;  but  in  contracting  for  and  accepting 
such  superior  aid  the  parties  making  the  con- 
tract therefor  make  it  subject  to  all  the  ex- 
isting rights  ot  the  original  salvors,  and  in 
any  such  contract  the  property  becomes  re- 
sponsible to  them,  regardless  of  any  amount 
which  may  be  promised  the  newcomers.  The 
Bayamo   (U.  S.),  17-1156. 

Bight  of  salvor*  to  exelusive  posses- 
sion, —  In  the  case  of  salvors  there  is  a  dis- 
tinction between  a  derelict  and  a  vessel  which, 
though  in  great  danger,  has  not  been  aban- 
doned by  her  master  and  crew.  In  the  case 
of  a  derelict,  the  salvors  who  first  take  pos- 
session have  not  only  a  maritime  lien  on  the 
ship  for  salvage  services,  but  also  the  right 
to  exclusive  possession  and  control  of  it  up 
to  the  time  of  the  sale,  and  are  not  bound  to 
give  it  up  until  they  have  been  remunerated 
for  the  salvage  services.  In  an  ordinary  case 
of  disaster,  however,  where  the  vessel  is  not 
derelict,  the  salvors  have  not  the  right,  as 
against  the  master,  to  the  exclusive  posses- 
sion of  it,  even  though  the  master  may  have 
left  it  temporarily,  but  upon  his  returning 
and  claiming  the  vessel  they  are  bound  to 
give  it  up  to  him.  Merrill  v.  Fisher  (Mass.), 
17-937. 

In  an  action  of  replevin  brought  in  a  com- 
mon-law court  by  the  owner  of  a  yacht  to 
recover  the  same,  where  the  defense  is  that 


tlie  yacht,  after  becoming  a  derelict,  was 
saved  by  certain  persons,  and  is  in  the  pos- 
session of  the  defendant  as  agent  for  the  sal- 
vors, and  where  the  evidence  is  conflictinig  as 
to  whether  tlie  vessel  was  abandoned  without 
intention  of  returning,  and  also  as  to  wbethei' 
the  salvors  have  been  guilty  of  laches  in  en- 
forcing their  lien,  those  questions  sbonld  be 
submitted  to  the  jury,  and  it  Is  error  for  the 
trial  court  to  direct  a  verdict  in  favor  of  the 
plaintiff.     Merrill  V.  Fisher  (Mags.),  17-937. 

Snforcemelit  of  salvage  lieu  ill  com- 
ntott-Ianr  court.  —  A  lien  for  salvage  ser- 
vices, although  generally  enforceable  only  in 
a  court  of  admiralty,  will  be  recognlMd  in 
the  courts  of  common  law,  and  the  right  of 
possession  arising  therefrom  will  be  there 
protected.  Merrill  v.  Fisher  (Mass.),  17- 
937, 

Elements  of  aivard  for  salvage.  —  An 
award  for  salvage  should  include  damages 
suffered  by  the  salving  vessel  and  due  to  the 
necessities  of  the  service,  but  not  damages 
due  to  the  pursuit  of  measures  by  the  salving 
vessel  which  were  so  unskilful  as  to  make  it 
evident  that  ordinary  skill  and  ability  in 
handling  the  vessel  were  lacking.  Nanna  v. 
Mystic   (Can.),  14-83. 

Amount  of  AvrarA,  —  On  a  claim  for 
salvage  under  a  contract  containing  a  pro- 
viso that  if  the  vessel  Was  not  saved  the  li- 
belants should  have  no  pay,  and  where  the 
salvage  services  were  not  perfected  by  the 
libelants,  but  by  a  second  set  of  salvors  called 
in  by  the  master  of  the  vessel,  evidence  ex- 
amined and  held  to  justify  an  award  to  the 
libelants  of  $5,000,  as  compensation  for  the 
expense  actually  incurred  by  them  and  the 
actual  work  and  labor  which  they  performed 
and  the  risk  and  damage  incurred,  although 
they  were  not  entitled  to  salvage  except  upon 
the  net  value  of  the  property  taken  ashore. 
The  Bayamo   (U.  S.),  17-1156. 

Rednction  of  awavA  on  appeal.  —  In 
an  action  for  the  value  of  salvage  services 
and  damages  for  injuries  sustained  by  the 
salving  ship  in  rendering  such  services,  evi- 
dence examined  and  held  to  show  that  the 
injuries  were  not  caused  by  the  necessities 
of  the  service  but  by  unskilful  seamanship 
and  improper  navigation,  and  that  a  j\idg- 
ment  for  such  damages  should  therefore  be 
substantially  reduced.  Nanna  V,  Mystic 
(Can.),   14-83. 

The  defendants'  steamship,  from  Adelaide 
to  London  with  a  cargo  of  wool,  broke  down 
in  the  Hed  Sea,  owing  to  damage  to  her  pro- 
peller. She  was  picked  up  by  the  plaintiff's 
steamship,  from  .Java  to  Amsterdam  with  a 
general  cargo,  and  was  towed  in  six  days 
about  830  miles  to  safe  anchorage  in  Suez 
Koads.  The  weather  was  fine,  except  towards 
the  end  of  the  towage,  when  the  usual  north- 
erly wind  and  some  sea  were  encountered, 
and  during  part  of  the  towage  varying  cur- 
rents were  met  with.  The  salving  vessel  lost 
ttree  days  and  incurred  some  expense.  The 
values  were  largC)  that  of  the  salving  vessel, 
cargo,  and  freight,  £88,000  and  that  of  the 
salvaged  vessel,  cargo,  and  freight,  £269,700. 
In  an  action  of  salvage  the  sum  of  £10,000 
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was  awardr'l.  The  defendants  appealed  on 
the  ground  tliat  the  amount  was  excessive.  It 
was  held  bj  the  Court  of  Appeal  that  the 
amount  awarded  could  not  be  supported  with- 
out doing  injustice  to  those  wJiose  property 
was  salved,  for  in  the  court  below  undue 
weiglit  had  been  givsn  to  the  value  of  the 
salved  property,  and  the  absence  of  serious 
danger,  either  to  the  salving  or  to  the  salved 
vessel,  had  not  been  sufficiently  recognized. 
The  award  was  therefore  reduced  to  i6,000. 
The  Port  Hunter    (Eng.),  20-558. 


SAMPLES. 

Acceptance  of  samples  as  acceptance  of  part 
of  goods  sold,  see  FbaudS,  STAttrTE  of, 
9  b   (3). 

Lien  of  innkeeper  on  samples  of  traveling 
salesmen,  see  InNs,  Boardixo  Houses, 
AND  Apartments,  7. 

Taking  possession  for  purpose  of  examination 
as  acceptance  of  goods  sold  by  sample, 
see  Fbatjdb,  Statute  of,  9  b  ( 1 ) . 


SANITARY  DISTRICTS. 

See  Drains. 

SANITARY  LAWS. 

See  Health. 

SATISFACTION. 

Sec  Aocobd  and  Sahsfaction;  Release  And 

DiSCHAEQE. 

Contract  of  employment  Subject  to  satisfac- 
tion of  employer,  see  Master  and  Ser- 
vant, 1  c  (1). 

SATURDAY. 

Saturday  as  holiday,  see  Sundays  and  Holi- 
days, 4. 

SAVING  LIFE   OB  PROPERTY. 

Acts  done  in  effort  to  save  life  or  property  as 
contributory  negligence,  see  Neblihence. 
7d. 

SAVINGS  BANK. 

See  Banks  and  Banking,  8. 

SCAFFOLDS. 

Duty  of  master  to  provide  safe  scaffolding  for 
servants,  see  Master  and  Servant,  3  b. 
Vols.  1-20  —  Ann.  Cas.  Digest. —  88. 


SCALPING  TICKETS. 

See  Cassiebs,  U  c  (2) ;  Theatres  and  Pub- 
lic Resorts. 


SCENIC   RAILWAYS. 

Liability  for  injury  to  passengers,  see  Car- 
riers, 0  e  ( 1 ) . 


SCHEDULES. 

Effect  of  failure  to  schedule  debts  in  bank- 
ruptcy proceeding,  see  Bankruptcy,  9. 


SCHOOLS. 

1.  Natuse    and    Creation    of    School 

Districts,  1394. 

2.  OFFicens  OF  School  Dmtrtcts,  1394. 

3.  School  District  Elections,  1395. 

4.  Statutory  Regulation  of  Schools, 

1395. 

a.  Separation  of  races,  1395. 

b.  Vaccination     as     prerequisite     to 

school  attendance,  1395. 

c.  Compulsory  education,    1390. 

5.  Regulations     by     School     Boards, 

1396. 

a.  In  general,  1396. 

b.  Vaccination     as     prerequisite     to 

school  attendance,   1397. 

c.  Dress  of  teachers,  1397. 

6.  Religious    Exercises    in     Schools, 

1397. 

7.  Teachers  in  Public  Schools,  1398. 

a.  R!ght  to   inflict  oori»ral   punish- 

ment,  1398. 

b.  Right  to  com])ensation,  13118. 

c.  Revocation    of    license    to    teach, 

1398. 

8.  Pupils  in  Public  Schools,  1399. 

a.  Admission,   1399. 

b.  Suspension  or  expulsion,   1309. 

9.  School  Taxes,  1399. 

Assessment  against  school  property  for  local 
improvements,  see  Special  or  Local 
Assessments,  3. 

Conducting  correspondence  school  as  inter- 
state commerce,  see  Intehst.\te  Com- 
merce, 3  b. 

Contract  by  foreign  corporation  to  supply 
school  books  as  doing  business  in  state, 
see  Corporations,  13  c  \5). 

Creation  of  special  school  districts,  see  In- 
dians. 

Exemption  of  educational  institutions  from 
taxation,  see  Taxation,  12  c  (1). 

Exemption  of  schools  from  succession  taxes, 
see  Taxation,  13  a. 

J'ree  school  as  charitable  institution,  see 
Charities,  1, 

Liability  of  municipality  for  injuries  caused 
by  defective  school  building,  see  Mu- 
nicipal Corporations,  9  b  (1) 
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Mechanics'  lien  on  public  aehool  building,  see 

Mem:hanics'  Liens,  5. 
Power  of  municipality  to  lease  unused  school 

property,  see  Municipal  Cohpobations, 

7  b. 
Regulation  of  car  fares  for  children  attending 

public  school,  see  Cabbiebs,  2  b. 
Kight  of  parent  to  recover  for  expulsion  of 

child   from   public    school,   see   Pabent 

AND  Child,  1  d. 
Running    of    statute    of    limitations    against 

school  district,  see  Limitation  of  Ac- 
tions, 6  b. 
Sale  of  liquor  in  the  vicinity  of  school  house, 

see  Intoxicating  Liquoes,  4  b   (2). 
School   districts   as   subject  to   garnishment, 

see  Gabnishment,  2. 
Validity  of  statute  requiring  water  closets  in 

schools,  see  Health,  2  b. 

1.  Natube  and  Ceeation  of  School 
Districts. 

School  district  as  municipal  corpo- 
ration. —  A  school  district  is  a  municipal 
corporation  within  the  meaning  of  a  rule  that 
the  power  of  taxation  is  a  legislative  power 
which  cannot  be  delegated  except  to  munici- 
pal corporations.  Smith  v.  Board  of  Trustees 
(N.  Car.),  8-529. 

Power  of  legislature  to  create  school 
district.  —  The  North  Carolina  legislature 
has  power  to  create  a  special  school  district 
within  the  precincts  of  a  county,  to  incorpo' 
rate  its  controlling  authorities,  to  confer  upon 
such  authorities  certain  governmental  pow- 
ers, and,  when  the  statute  is  accepted  and 
sanctioned  by  a  vote  of  the  qualified  electors 
within  the  prescribed  territory,  to  delegate 
to  the  school  authorities  power  to  levy  a  tax 
and  issue  bonds  in  furtherance  of  the  corpo- 
rate purpose.  Smith  v.  Board  of  Trustees 
(N.  Car.),  8-529. 

The  North  Carolina  statute  creating  a 
graded  school  district  within  certain  defined 
boundaries,  establishing  a  board  of  school 
trustees,  authorizing  the  trustees  to  levy  a 
tax  and  issue  bonds  for  school  purposes,  and 
providing  that  the  statute  shall  become  effec- 
tive when  its  provisions  are  accepted  by  the 
qualified  voters  of  the  district  at  an  election 
held  for  that  purpose,  is  a  valid  exercise  of 
legislative  power.  Smith  v.  Board  of  Trus- 
tees  (N.  Car.),  8-529. 

Change  of  boundaries  as  passing  title 
to  school  property  in  new  district.  ^ 
Where  a  new  school  district  is  created  in- 
cluding within  its  boundaries  a  school  house 
or  other  real  estate  belonging  to  a  previously 
existing  district,  such  real  estate  becomes 
the  property  of  the  new  school  district.  Pass 
School  Dist.  V.  Hollywood  City  School  Dist. 
(Cal.),  20-87. 

How  legality  of  organization  may  be 
questioned.  —  The  legality  of  the  formation 
of  a  school  district  can  be  determined  only  in 
a  direct  proceeding  and  cannot  be  questioned 
ill  a  suit  to  enjoin  the  payment  of  taxes  to 
the  treasurer  of  the  district.  School  District 
V.  Fremont  County   (Wyo.),  11-1058. 


2.  Officees  of  School  Distbicts. 

Liability  of  sureties  on  bond  of  clerk 
for  conversion  of  tuition  funds.  —  The 

clerk  of  a  board  of  education  is  not  author- 
ized, nor  is  it  made  his  duty  by  statute,  to 
receive  and  become  the  custodian  of  tuition 
funds  belonging  to  the  board,  and  the  board 
is  not  empowered  by  the  Ohio  statute  to 
make  a  rule  conferring  such  authority  or  im- 
posing such  duty  on  the  clerk  of  the  board; 
and  where,  pursuant  to  such  a  rule,  the  clerk 
of  the  board  is  permitted  to  and  does  receive 
and  have  the  custody  of  tuition  funds,  which 
he  fails  safely  to  kee]p  and  account  for,  sure- 
ties on  his  statutory  bond  are  not  liable  for 
his  default.  State,  use  of  Board  of  Educa- 
tion, etc:,  V.  Griffiths   (Ohio),  6-917. 

I<iability  of  officers  for  personal  in- 
juries to  pupil.  —  A  citj'  board  of  educa- 
cation,  which  is  given  by  law  the  manage- 
ment and  control  of  the  public  schools  of  the 
city,  is  liable  for  personal  injury  sustained 
by  a  pupil  in  consequence  of  the  defective  con- 
dition of  a  school  building,  where  it  negli- 
gently permitted  the  building  to  be  occupied 
and  used  for  school  purposes  with  knowledge 
of  its  unsafe  or  defective  condition;  and  this 
is  so  though  the  power  to  repair  school  build- 
ings and  keep  them  in  a  suitable  condition  is 
given  to  other  officers,  where  the  power  to 
close  the  schools  is  vested  solely  in  the  board 
of  .education,  as  the  negligence  of  the  board 
consists  of  its  action  in  allowing  the  building 
to  be  used  and  occupied  for  school  purposes. 
Wahrman  v.  Board  of  Education  (N.  Y.),  10- 
405. 

While  the  board  of  education  of  a  city  is 
liable  for  its  own  negligence,  the  doctrine  of 
respondeat  superior  does  not  apply  to  it,  and. 
it  is  not  liable  for  the  negligent  acts  of  any 
of  its  subordinate  officers  or  servants.  Wahr- 
man V.  Board  of  Education   (N.  Y.),  10-405. 

De  facto  officers.  —  If  a  school  district 
had  been  duly  laid  out,  and  upon  a  petition 
of  one-fourth  of  the  qualified  voters  thereof 
the  ordinary  ordered  an  election  to  determine 
the  question  of  local  taxation,  but  also  in- 
cluded in  his  order  that  trustees  for  the  school 
district  should  be  elected,  which  was  done, 
and  the  county  board  of  education,  although 
it  did  not  order  the  election  of  such  trustees, 
recognized  and  approved  the  persons  elected 
as  such  and  caused  them  to  be  commissioned, 
and  they  acted  as  trustees  under  such  com- 
missions, they  were  de  facto  officers,  and 
their  actions  as  such,  which  de  jure  officers 
would  be  authorized  to  perform  under  the 
law,  could  not  be  collaterally  attacked  as  void 
on  account  of  the  manner  of  their  election. 
De  Loach  v.  Newton  (Ga.),  20-342. 

After  the  trustees  of  a  school  district  were 
thus  elected  and  commissioned,  and  upon  the 
expiration  of  the  terms  of  two  of  them  the 
board  of  education  of  the  county  ordered  an 
election  to  be  held  to  select  successors  for 
them:  semble,  that  the  persons  so  selected 
for  the  new  terms,  whether  the  same  as  those 
originally  elected  or  not,  were  de  jure  trus- 
tees on  being  duly  commissioned.  De  Loach 
)'.  Newton   (Ga.),  20-342. 
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3.  School  Distbict  Elections. 

Power  to  order  election.  —  Tlie  Act  of 
\ug.  23,  1905  (Acta  1905,  p.  425),  as  amended 
b^-  the  Act  of  Aug.  21,  1906  (Acts  1906,  p. 
61),  pi-ovidea  for  the  laying  out  of  counties 
into  school  districts  by  the  county  boards  of 
oi'ucation,  and  that  such  boards  shall  ord.er 
an  election  for  trustees  in  the  respective  dis- 
tricts so  laid  out.  Whenever  the  citizens  of 
any  school  district,  in  a  county  not  levying 
a  local  tax  for  educational  purposes,  wish 
to  supplement  the  funds  received  from  the 
state  school  fund  by  levying  a  tax  for  edu- 
cational purposes,  they  shall  present  to  the 
ordinary  a  petition  from  one-fourth  of  the 
qualiiied  voters  of  the  district,  and  thereupon 
the  ordinary  shall  order  an  election  to  deter- 
mine the  question  of  local  taxation.  There  is 
no  provision  in  either  of  said  acts  for  the  ordi- 
nary to  order  an  election  to  determine  whether 
a  school  district  shall  be  laid  out,  or  for  the 
purpose  of  electing  trustees  in  such  a  district. 
De  Loach  v.  Newton   (Ga.),  20-342. 

Sufficiency  of  petition  for  election.  — 
When  considered  as  a  whole,  the  petition  on 
which  the  ordinary  of  Tattnall  county  ordered 
an  election  in  the  school  district  of  that 
county  known  as  the  Claxton-Hagan  district 
was  in  substantial  compliance  with  the  law, 
and  the  election  so  ordered  and  held  was  not 
void  on  the  ground  that  such  petition  fur- 
nished no  basis  for  the  order,  so  as  to  au- 
thorize an  injunction  to  be  granted  against 
the  levy  of  the  local  tax  in  such  school  dis- 
trict by  virtue  of  the  election.  De  Loach  v. 
Newton   (Ga.),  20-342. 

The  petition  to  the  ordinary  for  the  pur- 
pose of  calling  an  election  to  determine  the 
question  of  levying  a  local  school  tax  in  a 
district  should  be  signed  by  the  petitioning 
voters  themselves.  There  is  no  provision  for 
an  attorney  at  law  to  present  a  petition, 
signed  only  by  him,  as  the  representative  of 
a  number  of  voters.  The  signature  of  one 
acting  as  an  attorney  cannot  take  the  place 
of  the  signature  of  the  voters.  De  Loach  v. 
Newton    (Ga.),  20-342. 

In  the  present  case  a  petition  was  signed 
by  persons  purporting  to  constitute  one- 
fourth  of  the  qualified  voters  of  the  district. 
A  copy  of  this  was  attached  to  an  additional 
petition  to  the  ordinary,  signed  by  certain 
persons  as  attorneys  for  the  petitioners.  The 
latter  petition  was  not  a  substitute  for.  or 
in  lieu  of,  a  .petition  by  the  voters,  and  the 
persons  named  in  its  also  signed  the  other 
petition.  This  mere  duplication  of  petitions 
did  not  operate  to  invalidate  the  original  pe- 
tition signed  by  the  requisite  number  of 
voters.  De  Loach  r.  Newton  (Ga.),  20- 
342. 

Validity  of  election  under  North 
Carolina  statute.  —  Under  the  North  Caro- 
lina statute  creating  a  new  school  district 
and  directing  that  the  election  for  trustees 
shall  be  conducted  under  the  laws  governing 
the  elections  for  cities  and  towns,  and  the 
statute  providing  that  a  new  registration  may 
be  ordered  by  city  or  town  authorities,  but 
that  unless  a  new  registration  is  so  ordered 


it  shall  be  sufficient  for  the  registrars  to  re- 
vise the  registration  books  so  that  they  shall 
show  an  accurate  list  of  the  electors  pre- 
viously registered  and  still  resident,  and  keep 
open  their  books  at  stated  periods  in  order 
that  any  new  electors  may  be  properly  regis- 
tered, the  election  of  trustees  for  such  school 
district  is  not  rendered  invalid  by  the  fact 
that  no  new  registration  was  ordered  for  the 
entire  electorate  of  the  new  district.  Smith 
V.  Board  of  Trustees   (N.  Car.),  8-529. 

4.  Statutoey  Regulation  op  Schools. 
a.  Separation  of  races. 

Validity  of  statutes  req.uiring  sepa- 
ration. —  A  state  statute  making  it  unlaw- 
ful to  maintain  or  operate  any  college  or 
school  where  persons  of  the  white  and  colored 
races  are  educated  together  is  a  vadid  police 
reg-ulation,  and  does  not  deny  the  equal  pro- 
tection of  the  law  or  deprive  any  citizen  of 
property  without  due  process  of  law  in  vio- 
lation of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States.  Berea 
College  V.  Commonwealth   (Ky.),  13-337. 

A  statutory  provision  making  it  unlawful 
for  any  institution  of  learning  to  receive  per- 
sons of  the  white  and  colored  races  for  in- 
struction except  in  separate  and  distinct 
branches  of  the  institution  not  less  than 
twenty-five  miles  apart  is  unreasonable  and 
oppressive,  and  not  a  legitimate  exercise  of 
the  police  power.  Berea  College  v.  Common- 
wealth   (Ky.),  13-337. 

b.   Vaccination  as  prerequisite  to  school  at- 
tendance. 

Validity  of  statutes.  —  A  statute  pro- 
viding that  no  person  not  vaccinated  shall  be 
admitted  to  the  public  schools  is  a  health  law 
and  a  valid  enactment  under  the  police 
power.  Viemeister  v.  White  (N.  Y.),  1- 
334. 

The  Ohio  statute  authorizing  and  empower- 
ing the  boards  of  education  of  each  school 
district  "  to  make  and  enforce  such  rules  and 
regulations  to  secure  the  vaccination  of,  and 
to  prevent  the  spread  of  smallpox  among  the 
pupils  attending  or  eligible  to  attend  the 
schools  of  the  district  as  in  its  opinion  the 
safety  and  interests  of  the  public  require," 
is  a  valid  enactment,  not  repugnant  to  the 
constitution  of  the  state  of  Ohio,  or  viola- 
tive of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States.  And  un- 
der the  power  thereby  conferred,  boards  of 
education,  in  the  exercise  of  a  sound  dis- 
cretion, may  exclude  from  the  public  schools 
all  children  who  have  not  been  vaccinated. 
State  ex  rel.  Milhoof  v.  Board  of  Education 
(Ohio),  10-879. 

The  enactment  of  the  Ohio  compulsory  vac- 
cination statute  by  the  general  assembly  was 
hut  a  reasonable  exercise  of  the  police  power 
of  the  state,  and  under  its  provisions  the 
validity  of  the  action  taken  by  a  board  of 
education  in  excluding  from  the  public 
schools  all  children  who  have  not  been  vac- 
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ciliated,  or  who  do  not  furnish  a  physician's 
certifica^*  excusing  them  from  vaccination, 
does  not  depend  upon  the  actual  existence  of 
smallpox  in  the  school  district  or  community, 
or  upon  an  apprehended  epidemic  of  that 
disease.  State  ex  rel.  Jlilhoof  v.  Board  of 
Education    (Ohio),  10-879. 

The  Pennsylvania  statute  requiring  the  ex- 
elusion  from  the  public  schools  of  childrcai 
who  have  not  been  vaccinated  is  a  valid  ex- 
ercise of  the  state's  police  power.  Stull  v. 
Reber   (Pa.),  7-415. 

The  Pennsylvania  statute  requiring  the  ex- 
clusion from  the  public  schools  of  children 
who  have  not  been  vaccinated  does  not  vio- 
late the  prohibition  of  the  state  constitution 
against  local  and  special  legislation  regulat- 
ing the  affairs  of  school  districts.  Stull  V. 
Keber  (Pa.),  7-415. 

Inasmuch  as  it  is  generally  recognized  that 
it  is  within  the  police  power  of  a  state  to 
pass  a  statute  making  vaccination  a  pre- 
requisite to  the  right  to  admission  to  the 
public  schools,  it  is  no  ground  for  declaring 
such  a  statute  invalid,  as  authorizing  an  un- 
justifiable trespass  upon  the  reserved  rights 
of  citizens,  that  in  the  future  the  legislature 
may  possibly  require  the  pupils  of  public 
schools  to  submit  to  inoculation  with  anti- 
toxin or  serum  for  diphtheria,  tuberculosis, 
cancer,  etc.      Stull  v.  Reber   (Pa.),  7-415. 

The  Pennsylvania  statute  requiring  the  ex- 
clusion from  the  public  schools  of  children 
who  have  not  been  vaccinated  does  not  con- 
travene the  provisions  of  the  state  constitu- 
tion requiring  the  maintenance  of  a  system  of 
public  schools  wherein  all  children  above  the 
age  of  six  years  may  be  educated.  Stull  v. 
Beber  (Pa.),  7-415. 

A  municipal  corporation  having  general 
police  powers  to  pass  ordinances  and  make 
regulations  for  the  promotion  of  health  or 
the  suppression  of  disease,  has  no  power  to 
pass  an  ordinance  exlcluding  from  the  public 
schools  all  children  who  'have  not  been  vac- 
cinated within  seven  years,  thus  making  vac- 
cination a  condition  precedent  to  receiving  an 
education.  People  eas  rel.  Jenkins  v.  Board 
of  Education    (111.),  14-943. 

Construction  of  statute.  —  In  constru- 
ing the  Pennsylvania  statute  requiring  the 
exclusion  from  the  public  schools  of  children 
who  have  not  been  vaccinated,  sections  11 
and  12  thereof  should  not  be  read  together, 
as  their  Objects  are  distinctly  different,  the 
former  section  dealing  with  the  immediate 
danger  arising  from  the  present  existence  of 
the  disease  Of  smallpox  and  the  latter  section 
being  cautionary  and  prospective  legislation 
designed  to  prevent  the  appearance  of  the 
disease  in  the  future.  Stull  V.  Reber  (Pa.), 
7-415. 

Injunction  tft  restrain  enforcement 
of  statue.  —  It  is  no  ground  for  the  issuance 
of  an  injunction  restraining  the  enforcement, 
in  the  schools  of  a  given  community,  of  a 
statute  requiring  the  exclusion  from  the  pub- 
lie  schools  of  children  who  have  not  been 
vaccinated,  that  the  community  has  enjoyed 
immunity  from  smallpox  for  a  period  of  forty 
years.     Stull  v.  Reber   (Pa.),  7-415. 


c.  Compulsofy  education. 

Indians  as  citizens  i»ithin  North 
Carolina  constitution.  -^  Indians  are  citi- 
zens of  a  state  and  are  subject  to  its  general 
laws  unless  Specially  excepted,  and  the  pro- 
vision of  the  constitution  of  North  Carolina 
giving  the  general  assembly  power  to  ertact 
that  every  child  of  sufficient  mental  and  phy- 
sical ability  shall  attend  the  public  schools 
between  certain  ages,  embraces  Indians  as 
well  as  whites  and  blacks.  State  t.  Wolf 
(N.  Oar.),  13-189. 

5.  Regulations  by  School  Boards. 
a.  In  general. 

Pourer  to  mabe  regulations  in  gen- 
eral. —  Under  the  New  York  consolidated 
school  law,  the  state  superintendent  of  public 
instruction  has  implied  authority  to  estab- 
lish regulations  for  the  management  of  the 
public  schools,  subject  only  to  the  restriction 
that  they  must  be  reasonable"  in  oharaoter 
and  must  not  conflict  witb  the  laws  or  public 
policy  of  the  state.  O'Oonnor  v.  Henilriok 
(N.  Y.),  6-432. 

Regulations  as  to  course  of  study.  — 
The  school  authorities  of  this  state  have  the 
power  to  classify  and  grade  the  scholars  in 
their  respective  districts  ^nd  cause  them  to 
be  taught  in  such  departments  as  they  may 
deem  expedient.  They  may  also  prescribe 
the  courses  of  study  and  text-books  for  the 
use  of  the  schools,  and  such  reasonable  rules 
and  regulations  as  they  may  think  needful. 
They  may  also  require  prompt  attendance, 
respectful  deportment,  and  diligence  in  study. 
Tbe  parent,  however,  has  a  right  to  make  a 
reasonable  selection  from  the  prescribed 
course  of  study  for  his  child  to  pursue,  and 
this  selection  must  be  respected  by  the  school 
authorities,  as  the  right  of  the  parent  in  that 
regard  is  superior  to  that  of  the  school  offi- 
cers and  the  teachers.  School  Board  Dis- 
trict V.  Thompson   (Okla.),  18-1188. 

Prohibiting  pupils  from  playing 
football.  —  A  school  board  has  power  fo 
prohibit  high-school  pupils  from  playing  foot- 
ball on  a  team  purporting  to  represent  the 
school  or  in  a  game  purporting  to  be  played 
under  the  auspices  of  the  school;  and  tliis 
power  is  not  limited  to  football  played  on  the 
school  grounds.  Kinzer  v.  Directors,  etc. 
(la.),  6-996. 

Regulations  against  secret  societies 
among  pupils.  —  A  rule  adopted  by  a  city 
board  of  public  education  providing  that 
teachers  in  the  high  schools  shall  deny  to  any 
secret  societies,  known  as  Greek  letter  fra- 
ternities, that  may  exist  in  their  schools,  all 
public  recognition,  including  the  privilege  of 
meeting  in  the  school  buildings,  and  that  no 
member  of  such  a  society  shall  be  permitted 
to  represent  a  school  in  any  literary  Of 
athletic  contest  or  in  any  other  public  ca- 
pacity, is  not  unreasonable  and  does  not  vio- 
late the  natural  rights  of  the  members  of 
such  society  or  amount  to  an  unlawful  dis- 
crimination against  them.  Wilson  r.  Board 
of  Education    (til.),  13-330. 
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laterferenoe  by  court  with  regula- 
tions. —  A  court  ouglit  not  to  interfere  with 
the  exercise  of  discretion  on  the  part  of  a 
school  board  as  to  what  is  a  reasonable  and 
necessary  rule  for  the  government  of  schools 
under  its  jurisdiction,  unless  it  is  clearly 
shown  that  the  board  has  exceeded  its  power. 
Kinzer  v.  Directors,  etc.   (la.),  0-996. 

A  hoard  of  education  having  control  of  the 
public  schools  of  a  city,  and  charged  with  the 
duty  of  establishing  such  rules  and  rej^ula- 
tious  as  in  its  opinion  may  be  neeessai-y  for 
the  maintenance  of  a  proper  system  of  dis- 
cipline in  the  several  schools,  has  a  discre- 
tion in  determining  what  rules  and  regula- 
tions are  necessary  under  the  circumstances, 
and  its  action  in  this  regard  will  not  be  re- 
viewed by  the  courts  unless  there  is  a  clear 
abuse  of  discretion.  Wilson  t.  Board  of  Edu- 
cation  (111.),  13-330. 

b.  Vaccination  as  prerequisite  to  school  at- 
tendance. 

Foirer  of  municipal  health,  officer  to 
direct  exclusion.  —  In  the  absence  of  an 
ordinance,  rule,  or  regulation  for  the  exclu- 
sion from  a  public  school  of  unvaccinated 
children  in  the  event  a  smallpox  epidemic 
exists  or  is  reasonably  apprehended  in  the 
vicinity  of  such  school,  the  health  commis- 
sioner of  a  municipality  has  no  power,  upon 
declaring  smallpox  to  be  epidemic  in  the  vicin- 
ity of  a  school,  to  direct  the  exclusion  there- 
from of  all  children  who  have  not  been 
vaccinated  in  accordance  with  the  provisions 
of  an  ordinance  which  is  invalid  because  it 
makes  vaccination  a  condition  precedent  to 
the  right  to  receive  an  education.  People 
em  rel.  Jenkins  v.  Board  of  Education  (III.), 
14-943. 

Foiver  of  school  board  to  enact.  ^ 
The  resolution  of  a  school  board  excluding 
from  attendance  at  school  children  not  vac- 
cinated is  a  proper  exercise  of  its  statutory 
powers  to  control  and  manage  public  schools. 
Hutchins  v.  School  Committee  (^N.  Car.), 
2-340. 

Validity  of  regulation.  —  Whether  the 
rule  or  regulation  adopted  by  a  board  of 
education  under  favor  of  the  provisions  of 
the  Ohio  compulsory  vaccination  statute  is  a 
reasonable  rule  or  regulation,  is  to  be  judged 
of  in  the  first  instance  by  the  board  of  educa- 
tion, and  the  courts  will  not  interfere,  unless 
it  is  clearly  shown  that  there  has  been  an 
abuse  of  ofBcial  discretion.  State  ex  rel. 
Milhoof  V.  Board  of  Education  (Ohio),  10- 
879. 

c.  Dress  of  teachers. 

Validity  of  regulation  prohibiting 
teachers  from  wearing  sectarian  garb. 

—  A  regulation  by  the  state  superintendent 
of  public  instruction  prohibiting  teachers  in 
the  public  schools  from  wearing  a  distinc- 
tively sectarian  garb  while  engaged  in  the 
work  of  teaching  is  lawful  and  reasonable. 
O'Connor  v.  Hendriek   (N.  Y.),  6-432. 

Operation  and  effect  of  regulation.  — 
A  regulation  by  the  state  superintendent  of 
public  instruction  prohibiting  teachers  in  the 


public  schools  from  wearing  a  distinctively 
sectarian  garb  while  teaching,  applies  pro- 
spectively to  teachers  under  valid  pre-exist- 
ing contracts,  and  as  so  applied  is  not  open 
to  the  objection  that  it  annuls  those  con- 
tracts. O'Connor  v.  Hendriek  (N.  Y.),  0- 
432. 

6.  Religious  Exercises  in  Schools. 

Scope   of   constitutional  provision.  — 

The  purpose  of  the  provision  of  the  Ken- 
tucky constitution  that  no  portion  of  any 
fund  or  tax  raised  for  educational  purposes 
"  shall  be  appropriated  to,  or  used  by  or  in 
aid  of  any  church,  sectarian,  or  denomina- 
tional school,"  is  not  to  regulate  the  curric- 
ulum of  the  schools  of  the  state,  but  is  to 
prevent  the  appropriation  of  the  public  money 
to  aid  schools  maintained  by  any  church  or 
any  sect  of  religionists.  Hackett  i\  Brooks- 
ville  Graded  School  District    (Ky.),  9-36. 

Offer  of  prayer  as  violation  of  con- 
stitutional provision.  —  Where  prayer  is 
offered  incidentally  at  the  opening  of  a  public 
school,  and  children  opposed  to  attending 
while  prayer  is  being  offered  are  not  com- 
pelled to  do  so,  the  school  is  not  a  "  place 
of  worship  "  and  its  teachers  are  not  "  minis- 
ters of  religion,"  within  the  meaning  of  the 
provision  of  the  Kentucky  constitution  that 
no  person  shall  "  be  compelled  to  attend  anj' 
place  of  worship,  or  contribute  to  the  erec- 
tion or  maintenance  of  any  such  place,  or  to 
the  salary  or  support  of  any  minister  of  re- 
ligion," notwithstanding  the  fact  that  public 
prayer  is  public  worship.  Hackett  v.  Brooks- 
ville  Graded  School  District   (Ky.),  9-36. 

A  public  school  is  not  converted  into  a 
"  sectarian  school,"  within  the  meaning  of 
the  provision  of  the  Kentucky  constitution 
prohibiting  the  appropriation  of  public  funds 
for  the  use  of  sectarian  schools,  by  the  fact 
that  a  nonsectarian  prayer  is  offered  by  the 
teachers  at  the  opening  of  school  each  morn- 
ing. Hackett  v.  Brooksville  Graded  School 
District  (Ky.),  9-36, 

Beading  from  Bible  as  violation  of 
constitutional  provision.  —  Within  the 
meaning  of  the  Kentucky  statute  providing 
that  no  books  of  sectarian  character  shall  be 
used  in  any  common  school,  and  that  no 
sectarian  doctrine  shall  be  taught  therein,  the 
King  James  translation  of  the  Bible  is  not 
of  itself  a  sectarian  book,  and  the  reading 
thereof,  without  note  or  comment  by  teachers, 
is  not  a  sectarian  instruction;  nor  does  such 
use  of  the  Bible  make  a  schoolhouse  a  house 
of  religious  worship.  Hacltett  v.  Brooksville 
Graded  School  District    (Ky.),  9-36. 

A  public  school  teacher  who  repeats  the 
Lord's  Prayer  and  the  Twenty-third  Psalm 
as  a  morning  exercise  is  not  teaching  a  sec- 
tarian or  religious  doctrine.  Billard  v.  Board 
of  Education    (Kan.),  2-521. 

It  is  a  violation  Of  the  provision  of  the 
Illinois  constitution  guaranteeing  "  the  free 
exercise  and  enjoyment  of  religious  profes- 
sion and  worship  without  discrimination " 
(art.  2,  §  3)  for  the  teachers  of  a  public 
school  to  read  daily  to  the  pupils  durinn- 
school  hours   portions  of  the   Bible,   and  to 
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cause  the  pupils  to  join  in  repeating  the 
Lord's  Prayer  and  in  singing  a  devotional 
hymn.  People  t.  Board  of  Education  (111.), 
19-220. 

7.  Teachebs  in  Public  Schools. 
a.  Right  to  inflict  corporal  punishment. 

In  general.  —  An  assistant  teacher  in  a 
public  elementary  school  has  authority  to 
inflict  corporal  punishment  on  a  pupil  if  the 
punishment  inflicted  is  moderate,  is  not 
dictated  by  any  bad  motive,  is  such  as  is 
usual  in  the  school,  and  such  as  the  parent 
of  the  child  might  expect  that  the  child 
•would  receive  if  it  did  wrong;  and  the  fact 
that,  by  the  regulations  of  the  school,  as- 
sistant teachers  are  forbidden  to  inflict  cor- 
poral punishment,  or  that  on  account  of  a 
bodily  infirmity  of  the  pupil,  unknown  to 
the  teacher,  the  result  was  more  serious  than 
would  have  been  caused  to  a  normal  child, 
does  not  render  the  assistant  teacher  liable 
in  an  action  by  the  pupil  for  assault.  Man- 
sell  V.  Griffin  (Eng.),  12-350. 

b.  Eight  to  compensation. 

Services  rendered  in  violation  of  rnle 
as  to  wearing  sectarian  garb. — ^A  teacher 
in  a  public  school  is  not  entitled  to  com- 
pensation for  services  rendered  by  her  while 
wearing  a  sectarian  garb  after  the  establish- 
ment of  a  regulation  prohibiting  teachers 
from  wearing  such  garb,  though  the  services 
were  rendered  under  a  valid  contract  exe- 
cuted before  the  establishment  of  the  regula- 
tion.    O'Connor  v.  Hendrick   (N.  Y.),  6-432. 

An  order  prohibiting  the  wearing  of  sec- 
tarian garb  by  teachers  in  public  schools, 
which  is  promulgated  by  the  state  superin- 
tendent of  public  instruction  on  an  appeal 
taken  to  him  under  the  New  York  statute,  is 
not,  as  to  teachers  who  are  not  parties  to  the 
proceedings,  a  judicial  decision  or  adjudica- 
tion which  will  preclude  them  from  bringing 
a  subsequent  action  at  law  for  services  ren- 
dered by  them  while  violating  the  order. 
O'Connor  v.  Hendrick   (N.  Y.),  6-432. 

c.  Revocation  of  license  to  teach. 

Power  of  legislature  to  provide  for 
revocation.  —  The  legislature,  in  the  ex- 
ercise of  its  power  to  regulate  public  schools, 
may  provide  a  general  system  of  licenses  for 
persons  desiring  to  engage  in  teaching,  and 
may  authorize  the  revocation  of  any  such 
license  by  the  county  superintendent  of  pub- 
lic instruction  for  certain  prescribed  causes, 
inasmuch  as  a  license  to  teach  school  has 
none  of  the  elements  of  a  contract,  and  does 
not  confer  an  absolute  right,  but  only  a  per- 
sonal privilege  to  be  exercised  under  existing 
restrictions,  and  such  restrictions  as  may 
thereafter  be  reasonably  imposed.  Stone  v. 
Pritts   (Ind.),  14-295. 

Validity  of  statutes  providing  for 
revocation.  —  The  Indiana  statute  giving 
the  county  superintendent  of  public  instruc- 
tion power  to  revoke  for  certain  causes 
licenses  to  teach  theretofore  granted  by  him- 


self or  predecessors  or  thereafter  granted  by 
the  state  superintendent  of  public  instruc- 
tion, does  not  deny  to  a  teacher  whose  license 
is  so  revoked,  access  to  the  courts  for  any 
injury  done  him  in  person,  property,  or  repu- 
tation, in  violation  of  the  state  constitution. 
Stone  V.  Fritts    (Ind.),  14-295. 

Such  statute  is  not  invalid  as  clothing  a 
ministerial  officer  with  judicial  power,  since 
in  revoking  a  license  to  teach  the  county  su- 
perintendent does  not  exercise  judicial  power 
in  violation  of  constitutional  provisions. 
Stone  V.  Fritts    (Ind.),  14-295. 

Construction  of  charges  in  proceed- 
ings to  revoke.  —  A  charge  against  a  pub- 
lic school  teacher  in  a  proceeding  before  the 
county  superintendent  to  revoke  his  license 
that  he  has  refused,  without  good  reason,  to 
board  in  the  community,  and  on  that  ac- 
count is  unable  to  reach  his  school  so  as  to 
begin  daily  sessions  of  school  at  a  reasonable 
time,  is,  in  substance,  a  charge  that  the  ac- 
cused has  failed  to  open  school  at  a  reason- 
able hour,  and  the  allegation  that  he  has 
boarded  at  a  place  remote  from  the  school  is 
subject  to  be  struck  out  on  motion  before  the 
county  superintendent  and  affords  no  ground 
for  injunctive  relief  against  the  revocation 
of  his  license.    Stone  v.  Fritts  (Ind.),  14-295. 

Lack  of  interest  and  general  neglect 
of  duty  as  ground  for  revocation.  — 
Charges  against  a  public  school  teacher  in 
a  proceeding  to  revoke  his  license  before  the 
county  superintendent,  showing  a  lack  of  in- 
terest in  his  work,  and  a  general  neglect  of 
his  duty  as  a  teacher,  and  of  the  business  to 
■which  his  efforts  should  be  directed,  are 
within  the  terms  of  the  Indiana  statute  au- 
thorizing the  revocation  of  teachers'  licenses 
by  the  county  superintendent  for  specific 
causes,  and  the  action  of  the  county  superin- 
tendent in  respect  to  such  charges  will  not 
be  interfered  with  by  the  courts.  Stone  i". 
Fritts  (Ind.),  14-295. 

Refusal  to  attend  institutes  as 
ground  for  revocation.  —  The  Indiana 
statute  providing  for  township  and  county 
institutes  for  teachers,  and  commanding  their 
attendance  and  authorizing  a  teacher's  li- 
cense to  be  revoked  for  general  neglect  of  the 
business  of  his  school,  forms  the  basis  of  a 
charge  against  a  teacher  in  a  proceeding  to 
revoke  his  license  that  he  has  refused  with- 
out reason  to  attend  the  preliminary  town- 
ship institute  and  the  monthly  township  in- 
stitute.     Stone  V.  Fritts  (Ind.),  14-295. 

Review  of  proceedings  for  revocation 
by  courts.  —  Under  the  Indiana  statute 
authorizing  the  county  superintendent  of 
public  instruction  to  revoke  for  sertain  enu- 
merated causes  licenses  to  teach,  he  can  re- 
voke only  for  some  statutory  cause,  and  if 
he  attempts  to  proceed  upon  grounds  wholly 
outside  the  statute  his  action  will  be  without 
jurisdiction,  and  upon  a  sufficient  showing  a 
court  of  equity  may  intervene  to  prevent  a 
threatened  revocation  of  a  license;  but  if 
the  superintendent  proceeds  to  hear  a  charge 
on  grounds  fairly  within  the  statute,  the  ac- 
cused must  follow  the  procedure  provided  in 
the  school  laws,  and,  if  aggrieved  by  the  de- 
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cision  of  the  county  superintendent,  must 
seek  relief  by  appeal  to  the  state  superin- 
tendent of  public  instruction.  Stone  v. 
Fritts   (Ind.),  U-295. 

The  jurisdiction  of  a  county  superintend- 
ent to  pass  upon  the  question  of  the  revoca- 
tion of  a  teacher's  license,  being  shown,  alle- 
gations in  a  complaint  seeking  equitable 
relief  against  his  action  in  revoking  the 
license,  that  he  is  biased  and  has  no  judicial 
capacity,  are  without  force.  Stone  v.  Fritts 
(Ind.),"  14-295. 

8.  Pupils  in  Public  Schools. 
a.  Admission. 

"(Vhat  pupils  are  entitled  to  free 
tuition.  —  Under  the  Kentucky  statutes, 
the  privilege  of  free  tuition  in  the  public 
schools  of  a  city  of  the  fourth  class  is  lim- 
ited to  children  who  are  iona  fide  residents 
of  the  city.  Board  of  Education  17.  Foster 
(Ky.),  3-692. 

A  resident  child  of  nonresident  parents  held 
not  a  iona  fide  resident  within  the  statute 
restricting  the  benefits  of  the  school  system 
to  bona  fide  residents.  Board  of  Education 
r.  Foster    (Ky.),  3-692. 

Under  the  Nebraska  statute  providing  that 
the  public  schools  of  a  district  "  shall  be  free 
to  all  children  between  the  ages  of  five  and 
twenty-one  years,  whose  parents  or  guardians 
live  within  the  limits  of  said  district,"  the 
foster  parent  of  a  child  of  school  age  is  en- 
titled to  maintain  mandamus  to  compel  the 
board  of  education  to  admit  such  child  to  at- 
tendance, without  the  payment  of  tuition,  in 
the  public  schools  of  the  city  and  district  in 
which  such  foster  parent  is  a  bona  fide  resi- 
dent. To  be  entitled  to  such  relief,  it  is  not 
necessary  that  the  foster  parent  shall  have 
legally  adopted  the  child  under  the  forms  of 
the  statutes  of  adoption.  McNish  v.  State 
ex  rel.  Dimick   (Neb.),  12-986. 

b.  Suspension  or  expulsion. 

Grounds  for  suspension  or  espulsion. 

—  Under  the  Nebraska  Annotated  Statutes 
school  boards  are  authorized  to  suspend  or 
expel  pupils  from  the  public  schools  for  gross 
misdemeanors  or  persistent  disobedience, 
without  notice  to  such  pupils  or  their  par- 
ents and  without  formal  trials.  Vermillion 
V.  State  ex  rel.  Englehardt  (Neb.),  15-401. 

Mandamus  as  remedy  to  review  ex- 
pulsion. —  Mandamus  is  a  proper  remedy 
to  review  the  action  of  a  school  board  in  ex- 
pelling a,  pupil,  and  in  such  a  proceeding  the 
court  may  inquire  into  the  power  of  the  board 
to  adopt  the  rule  under  which  the  expulsion 
was  made,  notwithstanding  the  statute  per- 
mitting an  appeal  to  the  county  superintend- 
ent of  schools.  Kinzer  v.  .Directors,  ©to. 
(la.),  6-996. 

Mandamus  is  the  proper  proceeding  to  re- 
view the  action  of  a  school  board  in  expelling 
a  pupil.  Vermillion  v.  State  ex  rel.  Engle- 
hardt (Neb.),  15-401. 

Method  of  proof  on  mandamus.  — 
Although    in    obtaining    information    or    evi- 


dence of  the  misconduct  of  a  pupil,  a  school 
board  may  adopt  any  mode  of  procedure 
which  it  deems  best,  such  misconduct  can,  in 
an  action  against  such  board  to  procure  the 
reinstatement  of  such  pupil,  be  proved  only 
by  witnesses  cognizant  of  the  facts.  Ver- 
million V.  State  ex  rel.  Englehardt  (Neb.), 
15-401. 

Disposition  of  case  on  mandamus.  — 
In  mandamus  proceedings  to  review  the  ac- 
tion of  a  school  board  in  expelling  a  pupil, 
the  court,  if  it  upholds  the  validity  of  the 
rule  under  which  the  expulsion  was  made, 
will  not  review  the  board's  findings  that  the 
plaintiff  violated  the  rule  and  that  an  apol- 
ogy tendered  by  him  was  insufficient,  but  will 
leave  the  pupil  to  his  statutory  remedy  of 
an  appeal  to  the  county  superintendent  of 
schools.  Kinzer  v.  Directors,  etc.  (la.),  6- 
996. 

9.  School  Taxes. 

Wlio  may  restrain  payment  of  tax.  — 

The  board  of  commissioners  of  a  county  does 
not  have  such  an  interest  in  special  school 
district  taxes  as  will  enable  it  to  maintain 
a  suit  to  enjoin  the  payment  of  such  taxes 
by  the  county  treasurer  or  tax  collector  to 
the  treasurer  of  the  school  district.  School 
District!).  Fremont  County  (Wyo.),  11-1058. 


SCIENCE. 

Opinion  evidence  on  matters  of  science  not 
related  to  facts  proven,  see  Criminal 
Law,  6  n  (7). 


SCIENTER. 

Allegation  of  scienter  in  action  for  injuries 
caused  by  explosion,  see  Explosions 
AND  Explosives,  6  a. 

Knowledge  of  relationship  as  element  of  in- 
cest, see  Incest,  1  a. 

Vicious  propensities  of  animals,  see  Animals, 
2g. 


SCIENTIFIC  FACTS. 

Duty  to  instruct  servant  as  to  scientific  facts, 

see  Mastek  and  Servant,  3  d  ( 1 ) . 
Judicial  notice  of,  see  Evidence,  1  h. 


SCIRE  FACIAS. 

Enforcement  of  liability  on  recognizance   see 

Bail,  9. 
Revival  of  judgments,  see  Judgments,  14. 


SCOPE   OF   EMPLOYMENT. 

Liability  of  master  for  acts  of  servant    see 
Master  and  Servant,  4,  ' 
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SCBOU.. 

gee  Seais- 

SEA. 

See  Watebs  and  Wateecoubses. 

SEAI.S. 

Authority  of  partner  to  execute  sejiled  in- 
strument in  name  o£  firm,  see  Partneb- 
SHip,  5  a. 

Effect  of  release  under  seal,  see  REtEASE  and 

DlSCSABGE,   6. 

Liability  of  undisclosed  principal  on  contract 
under  seal,  see  Agency,  3  g  (2). 

Omission  of  notarial  seal  from  aijidavit,  see 
Affidavits.- 

Presumption  of  consideration  in  sealed  in- 
strument, see  Contbacts,  1  d. 

Prohibiting  use  of  state  seal  for  advertising, 
see  Constitutional  Law,  8. 

Recital  of  seal  without  actually  affixing  seal 
or  scroll,  see  Deeds,  1  b  (2). 

Statutory    abolition    of    seals,    see    Efxfase 

and  DiSCHAEqE,  6. 

Use  of  state  seal  as  trademark,  see  Consti- 
tutional Law,  9  b. 

Word  "  seal "  after  signature  as 
sufficient  seal.  —  A  mortgage  with  the 
word  "  seal "  printed  after  the  signature  of 
the  mortgagor  is  a  sealed  instrument.  Philip 
V.  Stearns    (S.  Dak.),   11-1108. 

Where  in  a  suit  in  ejectment  the  type- 
written transcript  of  the  record  shows  that  a 
deed  was  introduced  in  evidence,  with  the 
word  "  Seal "  inclosed  in  parenthesis  follow- 
ing the  names  of  the  grantors  signed  to  the 
deed,  an  objection  that  the  deed  was  without 
a  seal  is  not  sustained.  Cross  v.  Robinson 
Point  Lumber  Co.  (Fla.),  15-588. 

Iietters  "(L.  S.)"  after  signature  as 
sufficient  seal.  —  When  the  letters  "  L.  S." 
inclosed  with  parenthesis,  thus  (L.  S,),  ap- 
pear opposite  the  signature  of  the  maker  of 
a  promissory  note  in  the  usual  place  for  the 
seal  but  with  no  reference  to  it  in  the  body 
of  the  instrument,  whether  written  or  printed, 
it  is  evidence  of  a  purpose  ta  make  a  sealed 
instrument.  Langley  v.  Owens  (Fla.),  11- 
247, 

The  character  or  device  (L.  S.)  printed  or 
written  appearing  in  the  usual  place  for  the 
seal  opposite  the  signature  of  the  maker  of 
a  note  is  not  ambiguous,  since  it  has  a  defi- 
nite legal  meaning  and  effect  when  so  used; 
and  such  character  or  device  dees  not  merely 
indicate  the  place  where  the  seal  should  be 
put,  since  when  it  is  so  used  the  sta4;ute 
makes  it  effective  as  a  seal,  and  such  a  char- 
acter or  device  is  a  scrawl  or  scroll  affixed 
as  a  seal  within  the  meaning  of  the  statute. 
Langley  v.  Owens   (Pla.),  11-247. 

A  promise  in  writing  to  pay  money  ex- 
ecuted with  the  character  or  device  (L.  S.) 
printed  or  written  opposite  the  name  of  the 
prontisBor  in  the  usual  place  for  the  seal,  has 
a  definite   meaning  and  legal   effect,   and   it 


should  be  presumed  that  the  maker  intended 
it  to  have  such  proper  legal  meaning  and 
effect,  nothing  to  the  contraty  appearing  by 
the  instrument  as  executed.  Langley  v. 
Owens    (Fla.),  11-247. 

Scrawl  or  scroll  as  sufficient  seal.  — 
Under  the  Florida  statute  providing  "that 
a  scrawl  or  scroll,  printed  or  written,  afilxed 
as  a  seal  to  any  written  instrument,  shall  be 
effectual  as  a  seal,"  a  scrawl  or  scroll  afiSxed 
as  a  seal  to  the  signature  of  the  maker  of  a 
promissory  note  is  effectual  as  a  seal,  and 
when  such  scrawl  or  scroll,  printed  or  writ- 
ten, appears  affixed  to  the  maker's  signature 
in  the  place  usually  occupied  by  the  seal,  it 
is,  in  the  absence  of  anything  in  the  note 
showing  a  contrary  intentioii  and  in  the  ab- 
sence of  fraud,  sufficient  to  give  It  effect  as  a 
seal.    Langley  v.  0\vens   (Pla.),  11-247. 

Sufficiency  of  seal  as  question  of  law. 
—  Where  there  is  no  dispute  as  to  the  char- 
acter or  device  used  in  the  execution  of  a 
written  instrument,  it  is  for  the  court  to 
determine  whether  the  device  as  used  consti- 
tutes a  seal.  Langley  v.  Owens  (Fla.),  11- 
247. 

Sealing  by  one  of  several  parties 
as  creating  sealed  instrument  as  to 
others.  —  A  contract  signed  hy  the  plaintiff 
and  another,  with  but  one  seal  to  the  signa- 
tures, and  that  opposite  the  name  of  the  pther 
party,  is  not  a  contract  under  seal  as  to  the 
plaintiff,  and  any  action  in  a  court  of  law 
against  the  plaintiff  to  recover  on  the  con- 
tract must  be  based  on  a  simple  contract,  and 
not  on  a  specialty.  Baltimore  Pearl  Hominy 
Co.  K.  Linthicum  (Md.),  20-1325. 

Seal  after  signature  as  establishing 
character  of  instrument,  —  The  mere 
fact  that  a  seal  appears  jifter  the  signature 
of  the  maker  of  a  promissory  note,  without 
any  acknowledgment  or  recognition  of  the 
seal  as  such  jn  the  body  of  the  note,  does  not 
establish  its  character  as  a  sealed  instrument. 
Matter  of  Pirie  (N.  Y.),  19-672. 

1.  Who  Abe  Seamen,  1400. 

2.  Constbuction  of  Agbeement,  1401. 

3.  Mutual  Rights  and  Duties  of  Ship 

OwNEB   and   Seamen,    1401. 

a.  Medical    treatment    for    seamen, 

1401. 

b.  Discharge  of  seamen,  1401. 

4.  Rights  of  Seamen  as  against  Thibp 

Pebsons,    1402. 

I.  Who  Am:  Seamen. 

Within  English  Employers'  Uability 
Act  of  1880.  -r  The  definition  of  the  word 
"  seaman  "  in  the  English  Merchant  Shipping 
Acts  of  1854  and  1894,  ought  nat  to  be  im- 
ported into  the  Employers'  Liability  Act  of 
1880,  which  excludes  seamen  from  its  op«»- 
tion.  Macbeth  &  Co.  v.  Chislett  (Eng.),  17- 
102. 

In  an  action  under  the  Euglish  Entpii^ers' 
Liability  Act  of  1880,  to  recover  damages  for 


seAm:EN'. 
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persdiial  injuries,  where  the  evidence  shows 
that  tie  phiintiflf  ^vas  injui'ed  while  employed 
on  board  a  steaniship,  owned  by  the  defend- 
ants, in  helping  to  vinmoor  and  WaVp  tlie  ship 
from  one  berth  to  another  across  a  large  dock 
in  Liverpool;  that  the  ship  was  taken  across 
by  means  of  a  tug  and  a  rope,  and  was  at  ho 
moment  entirely  free  ffoln  a  quay,  and  did 
not  use  her  stealh  or  atiy  ifldtlve  power  of  her 
own;  and  that  the  plaiiltitf  was  riot  one  of 
the  ship's  crew  arid  had  not  been  to  sea  for 
several  years,  a  recovery  by  the  plaintiff  ean- 
ndt  be  defeated  on  the  ground  that  he  is  a 
seaman,  arid,  theref6re^  excluded  from  the 
operatiofl  of  the  Elupldyers'  Liability  Act. 
Blacbeth  &  Cd.  i;.  ChiSlett  (Eng.),  1^-102. 

2.    CONSTBUCTION    OF   AGftfifiitEN*. 

Termination  of  voyage.  —  Where  a  fire- 
man signs  an  agreement  for  a  voyage  not  ex- 
ceeding one  year  from  Cardiff  to  any  ports 
within  Certain  limits,  and  the  agreement  pro- 
vides that  the  voyage  shall  end  at  such  port 
afi  may  be  required  by  the  master,  and  the 
ship  leaves  Cardiff,  loads  cargo  in  the  Black 
Sea,  and  gofes  to  SouthfcmptOny  liphere  she  dis- 
cbarges the  whole  of  her  cargOy  and  the  fire- 
man claims  bis  discharge  and  wages  at  South- 
ampton, but  the  master  requires  him  to  go  on 
to  Cardiff,  the  true  construction  of  the  agree- 
ment is  that  the  voyage  is  a  voyage  of  the 
ship  and  not  Of  the  cafgo,  that  the  voyage 
does  not  end  at  Southampton,  and  that  the 
fireman  is  bound  to  go  on  to  Cardiff.  Board 
of  Trade  v.  Baxter   (Eng.),  9-901. 

Under  seamen's  articles  "  for  a  voyage  not 
exceeding  two  years  duration.  .  i  to  end 
at  such  port  in  the  United  Kiilgdom  .  .  . 
as  may  be  required  by  the  master,"  the  voy- 
age may  come  to  an  end  without  any  express 
election  by  the  master,  and  although,  if  the 
voyage  has  in  fact  So  coihe  to  an  end,  the 
master  cannot  prolong  its  eontinuanee  by  re- 
quiring the  seaman  to  go  on  to  a  further  port, 
yet  the  mere  facts  that  the  Ship  has  dis- 
charged her  cargo,  thalt  she  has  arrived  in  a 
home  portj  and  that  she  has  there  ta)c«n  on 
board  bunker  eoal  required-  for  a  future  toy- 
age,  do  not  ooneltisively  show  that  the  voy- 
age has  so  terminated.  Haylett  Vt  Thompson 
(Eng.),  20-849. 

Where  a  neutral  merchant  vessel  is  cap- 
tured, during  war,  by  one  of  the  belligerent 
powers,  arid  is  Shortly  tfeeri86ift*(r  destroyed  by 
the  captor,  there  is  a  "  loss  "  within  the  pro- 
vision of  the  En^ish  Merchant  Shippil^  Act 
that  where  the  service  of  a  seaman  terminates 
before  the  date  contemplated  in  the  agree- 
ment by  reason  of  the  loss  of  the  ship  he  shall 
bo  entitled  to  wa(ge(S  Up  to  tie  time  of  such 
termination,  but  not  foi-  a  longer  period, 
though  the  capture  without  destruction  might 
not  constitute  a  loss.  Sivewright  j;.-  A-UeD 
(Eng.),  6-66. 

3.  Mutual  Rights  and  Duties  of  Ship 
OwsBB  AN&  Seamen. 

a.  Medical  treatment  for  seamen. 
Duty  of  masted  to  t^tuiOt,  -<  It  is  the 

duty  of  a  ship  owner  to  provide  proper  nieili- 


cal  treatment  arid  attendants  for  seamen  suf- 
fering an  injury  in  the  service  of  the  sbip, 
and  it  is  the  duty  of  the  master  wherfe  a  seri- 
oUs  accident  occurs,  to  exereisfi  reasonable 
jiidgriient  as  to  puttirig  into  the  nearest  avail- 
able port;  biit  the  qudilion  as  to  what  con- 
stitlites  the  pertoi'inahce  of  these  duties  must 
be  deterriilried  witli  refetence  to  the  facts  of 
each  pairtieiilar  case.  ICrelly  v.  fceniltvorth 
(U.  S.),  1-^02, 

Extent  of  liability  of  owner.  —  Aii  in- 
jured seaman  cannot  hold  a  vessel  and  the 
owner  liable  for  expenditures  mad^  by  others 
on  his  behalf,  which  he  is  under  no  obliga- 
tion to  repay,  arid  which  were  made  after  he 
had  beefl  cured  so  far  as  ordinary  medical 
riieans  were  eoricerried.  Krelly  v.  Kenilworth 
(t.  SJ,  7-202. 

^iifflcleilcy  of  evidence  oi  failure  to 
pel'forin  dnty.  —  Evidence  reviewed,  in  a 
libel  by  an  irijiifed  seaman  fbr  failure  bf  the 
vessel's  master  to  give  liim  due  care  and  at- 
tention, and  held  to  Show  that  tliougli  tte 
master  ulidefestiiriated  the  gravity  of  the  in- 
jury, he  was  riot  guilty  of  negligence,  either 
in  his  diagnosis  or  liis  treatment,  or  in  refus- 
ing to  put  into  the  nearest  port  for  medical 
attention.  Krelly  v.  Kenilworth  (U.  S.),  i- 
261 

b.  Discharge  of  seaman. 

Btght  to  disckarge  before  termina.' 
tion  of  voyage.  —  The  master  of  a  vessel 
has  no  right  to  discharge  a  seaman  before  the 
termination  of  the  voyage  unless  he  is  dis- 
qualified for  further  service  or  is  guilty  of  a 
serious  breach  of  the  ship's  discipline.  Bos- 
ton V.  Ocean  Steamship  Co.   (Massj),  14-945 

Bight  of  seaman  to  recover  tot 
wrongful  discharge.  —  A  seaman  whOj 
being  ready  and  willing  to  perform  his  con- 
tract, is  unjustifiably  discharged  by  the  mas- 
ter, is  entitled  to  recover  from  the  owner  of 
the  vessel  for  such  wrongful  discharge.  Bos- 
ton v.  Ocean  Steamship  Co.   (Mass.),  14-945. 

CdnSint  to  dlischdrge  ki  A^KH&ti  to 
actldin  fdr  tirrongfnl  dlsdharge.  —  The 
fad;  that  a  seaman  coriSenttd  to  teihg  dis- 
charged before  the  tei-minatib'n  of  the  Voyage 
upori  ednditiori  of  retfeivirig  a  fiill  nitfrith's 
wages,  which  were  not  paid,  is  no  defense  ttf 
a«  aetiott  for  the  discharge.  Sostoil  v.  Ocean 
Steamship  Cd.  (MasS.),  14-946. 

Measure  of  damages  fdr  vtrrodgfiil 
discharge.  —  In  an  actififn  by  seanleri  for 
breach  of  their  contract,  they  are  entitled  to 
recover  wages  from  the  time  of  the  breach 
until  the  flflal  deeisiori'  df  the'  Cdurt  of  Ap- 
peal, and  are  also  entitled  to  an  allowance  for 
«iaititerian«e  as  datnages  fdr  the  breach,  whefe 
ft  appears  tbat  during  st  stdte  of  war  between 
the  two  nations  they  signed  a  coiltraot  at  a 
ri'eritral  po¥t  to  Serte  ori  a  neutral  merchant 
vessel  dn  a  vdyage  of  a  specified  duration  to 
any  ports  within  the  prescribed  geographical 
limits';  'that  at  the  tirii'e  of  sighing  the  sea- 
rifren'  kYleV  that  the  vessel  had  a  ca^go  df  coal, 
which  was  contraband,  but  did  riot  Icriow  that 
it  was  destined  to  a  feeftige^erit  ptfi't;  Atfd 
thstt  irpDri  the  arrival  d*  the  vessel  at  tL  neu- 
tral intermediate  port  the  seamen  learned  for 
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the  first  time  that  the  vessel  was  going  to 
a  belligerent  port  with  the  contraband  cargo, 
whereupon  they  refused  to  proceed  further 
on  the  voyage ;  and  this  though  the  belligerent 
port  was  within  the  geographical  limits  of 
the  voyage,  and  though  the  seamen  were  con- 
victed by  a  court  of  competent  jurisdiction 
at  the  intermediate  port  and  imprisoned  on  a 
charge  of  having  impeded  the  progress  of  the 
vessel  by  refusing  to  go  to  sea.  Palace  Ship- 
ping Co.  V.  Caine   (Eng.),  9-526. 

Although  the  damage  ordinarily  suffered  by 
the  wrongful  discharge  of  a  seaman  is  the 
loss  of  time  until  by  the  exercise  of  "  reason- 
able diligence  further  employment  can  be  ob- 
tained, yet  where  the  seaman  is  deprived  by 
such  wrongful  discharge  of  the  benefit  of  a 
contract  under  which  the  owner  of  the  vessel 
is  bound  to  transport  him  to  the  port  of  ship- 
ment, the  expenses  incurred  in  returning  to 
such  port  form  part  of  the  damages  to  which 
the  seaman  is  entitled.  Boston  v.  Ocean 
Steamship  Co.   (Mass.),  14-945. 

Receipt  of  wages  by  discharged  sea- 
men as  release  or  accord  and  satisfac- 
tion. —  An  unsealed  order  by  the  master  of 
a  vessel  directing  the  o\^'ner  to  pay  to  a  dis- 
charged seaman  five  days'  wages  does  not  con- 
stitute a  release  of  the  seaman's  claim.  Nor 
does  such  order,  if  not  accepted  by  the  sea- 
man, constitute  an  accord  and  satisfaction. 
Boston  V.  Ocean  Steamship  Co.  (Mass.),  14- 
945. 

Wtere  the  evidence  is  conflicting,  it  is  a 
question  of  fact  whether  a  seaman  who  was 
illiterate,  without  money,  and  away  from 
home,  agreed,  after  having  been  wrongfully 
denied  further  recognition  as  a  member  of 
the  crew,  to  receive  a  week's  wages  in  full  sat- 
isfaction of  his  claim  for  the  wrongful  dis- 
cbarge. Boston  V.  Ocean  Steamship  Co. 
(Mass.),  14-945. 

4.  Rights  op  Seamen  as  against  Thibd 
Persons. 

Exemption  of  xrages  from  aeizare  on 

process.  —  Under  the  provision  of  the  fed- 
eral statute  that  "  no  wages  due  or  accruing 
to  any  seaman  or  apprentice  shall  be  subject 
to  attachment  or  arrestment  from  any  court," 
a  seaman's  wages  are  exempt  from  seizure  not 
only  by  writs  of  attachment  issued  after  judg- 
ment but  by  other  proceedings  in  aid  of  exe- 
cution. Wilder  v.  Inter-Island  Steam  Nav. 
Co.  (U.  S.),  15-127. 


SEARCHES   AND   SEIZURES. 

See  Game  and  Game  Laws,  6;  Gamins 
AND  Gaming  Houses,  4;  Intoxicating 
Liquors,  9. 

Competency  of  evidence  obtained  by  unlawful 
search  and  seizure,  see  Criminal  Law, 
6  n  (1), 

Constitutionality  of  search  and  seizure  clause 
of  liquor  laws,  see  Intoxicating  Liq- 
uors, 3  e. 

Immunity  from  unreasonable  searches  and 
seizures,  see  Constitutional  Law,  12. 


Procuring  search  warrant  as  malicious  prose- 
cution, see  Malicious  Prosecution,  1  a. 

Seizure  and  destruction  of  unwholesome  or 
adulterated  articles  of  food,  see  Food,  4. 

Validity  of  statnte  authorizing  issu- 
ance of  warrant  on  affidavit  made  on 
inf ormiation  and  belief.  —  There  is  noth- 
ing in  the  constitution  of  Indiana  which  for- 
bids the  issuance  of  a  search  warrant  based 
upon  an  affidavit  on  information  and  belief 
and  not  setting  out  the  facts  upon  which  the 
belief  is  founded,  and,  consequently,  the  pro- 
vision of  the  Indiana  statute  of  1907  relative 
to  intoxicating  liquors  which  authorizes  the 
issuance  of  a  search  warrant  on  such  an  affi- 
davit cannot  be  held  unconstitutional.  Rose 
V.  State  (Ind.),  17-228. 

Sufficiency  of  information  for  irar- 
rant.  —  An  information  is  insufficient  to 
justify  the  issuance  of  a  search  warrant  if  it 
fails  to  disclose  facts  and  circumstances  on 
which  the  informant  bases  his  suspicion  that 
an  offense  has  been  committed  which  renders 
it  proper  to  issue  a  warrant.  Rex  v.  Kehr 
(Ont.),  6-612. 

In  actions  for  the  abatement  of  liquor  nui- 
sances, an  affidavit  made  on  information  and 
belief  and  not  otherwise  corroborated  does 
not  state  the  facts  required  by  the  statute 
and  confers  no  jurisdiction  on  the  court  to 
issue  a  search  warrant.  State  ex  rel.  Regis- 
ter V.  McGahey  (N.  Dak.),  1-650. 

Sufficiency  of  description  of  prem- 
ises in  irarrant  and  affidavit.  ^  A  search 
warrant  and  the  affidavit  therefor  which  de- 
scribe the  place  to  be  searched  as  the  "  room, 
house,  outhouse,  yard,  garden,  and  appurten- 
ances thereto  belonging,  occupied  by  said 
Samuel  A.  Rose,  and  situated  upon  lot  thirty, 
on  Market  street,  in  the  original  plat  of  New 
Bedford,  now  Monon,  in  Monon  township, 
White  county,  Indiana,"  are  sufficient  as  re- 
gards their  description  of  the  premises  to  be 
searched.     Rose  v.  State    (Ind.),  17-228. 

Reriew  of  proceedings.  —  An  appellate 
court  may  grant  a  writ  of  certiorari  to  bring 
up  for  review  a  search  warrant  and  the  pro- 
ceedings in  which  it  has  been  issued,  and  may 
quash  the  warrant  if  it  is  shown  to  have  been 
issued  improperly.  Rex  v.  Kehr  (Ont.),  6- 
612. 


SEARCH  WARRANTS. 

See  Seabcheb  and  Seizubeb. 


SEASHORE. 

See  Waters  and  Watercourses,  3  a. 
Ownership  of  tide  lands,  see  States,  I. 


SEA'WORTHINESS. 

See  Ships  and  Shippikg,  2  c. 
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SECONDART   EVIDENCE. 

See  Evidence,  5. 

SECOND    CONVICTION. 

Cumulative  punishment,  see  Criminal  Law, 
2  b. 

SECOND    COUSIN. 

Relationship  disqualifying  judge  to  act,  see 
Judges,  4  b  ( 3 ) . 

SECOND    TRIAI.. 

Validity  of  second  trial  after  appeal,  see 
Criminal  Law,  5  b. 

SECRECY. 

Proceedings  of  grand  jury,  see  Grand  Jury, 
6. 

SECRETARY   OF    STATE. 

Eight  to  additional  compensation  when  acting 
as  governor,  see  States,  2  a. 

SECRETARY   OF   WAR. 

Jurisdiction  over  navigable  waters,  see 
Waters  and  Watercourses. 

SECRET    SOCIETIES. 

Power  of  school  board  to  prohibit  secret  so- 
cieties among  pupils,  see  Schools,  5a. 

SECTARIANISM. 

Power  of  school  board  to  prohibit  public 
school  teachers  from  wearing  sectarian 
garb,  see  Schools,  5  e. 


SECURITY. 

Collateral  security,  see  Pledge  and  Collat- 
eral Security. 
Requiring  security  for  fines,  see  FINES,  1  b. 
State  securities,  see  States,  6. 


SECURITY  FOR  COSTS. 

See  Costs,  10. 

SEDUCTION. 

1.  Civil  Liability  for  Seduction,  1403. 

2.  Criminal  Liability  fob   Seduction, 

1403. 


a.  Statutes  creating  ofl'euse,  UO'J. 

b.  Nature   and   elements   of   oftense, 

1403. 

c.  Prosecution  and  punishment,  1404. 

( 1 )  Indictment,  1404. 

(2)  Defenses,   1404. 

(3)  Evidence,  1404. 

(4)  Cancellation  of  bond  given 

to  stay  prosecution,  1404. 

Aggravation  of  damages  in  breach  of  promise 
cases,  see  Breach  of  Promise  of  Mab- 
RIAQE,  2  c  f. 

Limitation  of  action  for  seduction  of  daugh- 
ter, see  Limitation  of  Actions,  4  a  ( 2 ) 
(a). 

Marriage  to  stop  prosecution  for  seduction  as 
procured  by  duress,  see  Marriage,  3  a. 

1.  Civil  Liability  for  Seduction. 

Right  of  action  of  woman  seduced 
against  seducer.  —  Kxcept  where  there  are 
confidential  relations  or  peculiar  circum- 
stances, a  woman  has  no  right  of  action  for 
seduction  against  her  seducer.  W^elsund  v. 
Schueller  (Minn.),  8-1115. 

Use  of  force  and  want  of  consent  as 
defense  to  action  by  ^sroman  seduced.  — 
In  an  action  under  a  statute  authorizing  a 
seduced  woman  to  recover  damages  from  her 
seducer,  the  fact  that  the  intercourse  was  ef- 
fected by  force  and  against  the  plaintifi^'s  will 
is  no  defense.  Velthouse  v.  Alderinlc  (Mich.), 
15-1111. 

2.  Criminal  Liability  for  Seduction. 
a.  Statutes  creating  offense. 

Validity  of  statute.  —  The  provision  of 
the  Texas  seduction  statute  that  if  the  par- 
ties marry  each  other  at  any  time  before  the 
accused  pleads  to  the  indictment,  the  prose- 
cution shall  be  suspended  but  not  dismissed, 
and  shall  be  continued  on  the  docket  from 
term  to  term  for  two  years  and  within  that 
time  shall  be  revived  for  any  abandonment  of 
the  wife,  or  misconduct  on  the  part  of  the  de- 
fendant that  would,  broadly  stated,  be  ground 
for  divorce,  is  void  both  as  being  contrary  to 
tl.c  bill  of  rights  guaranteeing  to  every  per- 
son accused  of  crime  a  speedy  public  trial, 
and  as  making  abandonment  or  conduct  au- 
lliorizing  a  divorce  the  equivalent  of  the 
crime  of  seduction.  Waldron  r.  State  (Tex.), 
14-342. 

b.  Nature  and  elements  of  offense. 

Sufficiency  of  promise  of  marriage.  — 

The  crime  of  seduction  is  not  complete  un- 
less the  illicit  intercourse  is  had  under  prom- 
ise of  marriage.  The  promise  must  be  an 
unconditional  one.  It  must  be  of  such  char- 
acter and  made  under  such  circumstances 
that  the  one  to  whom  it  is  made  might  rea- 
sonably rely  upon  it.  A  promise  conditional 
upon  pregnancy  as  the  result  of  such  illicit 
intercourse  is  not  such  promise.  Russell  v. 
State  (Neb.),  15-222. 
Who    is    "  unmarried    female."    -i-    A 
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woman  who  has  been  married  and  divorced  is 
nbt  an  "  ilhmarried  female  "  within  the  mean- 
ing of  the  Virginia  statute  (Code,  1904, 
§  3667)  making  it  a  felony  to  seduce  an  un- 
married femalte  af  previbiiS  cUaste  character. 
Such  statute,  being  highly  penal,  must  be 
strictly  construed.  Jennings  v.  Com.  (Va.), 
17-64. 

Nature  of  offense  o^  encouraging  se- 
dnction.  —  Encouraging  illicit  intercourse 
between  a,  girl  and  her  seducer  after  she  has 
been  seduced  is  not  encouraging  the  seduction 
of  the  girl,  within  the  meaning  of  the  Chil- 
dren's Act  1908,  §  17,  making  it  an  offense 
for  any  one  havihg  the  care  arid  custody  of  a 
girl  under  sixteen  years  of  age  to  encourage 
her  seduction.  The  word  ''  seduction "  as 
usfed  in  the  statute  itieans  inducing  a  girl  to 
surrender  her  chastity  for  the  first  time. 
Eexv.  MbOn  (Eiig.),  19-442. 

c.  Prosecution  and  punishment. 
1 1 )   Indietiiient. 

Necessity  and  sufficiency  of  corrobo- 
ration of  proseciitrix  before  grand 
jury.  —  Under  the  Alabama  stattitfe  provid- 
ing that  no  indictment  fbr  seduction  shall  be 
had  on  the  uncdrroborated  testimony  of  the 
woman  (Code  1907,  §  7776),  an  indictment 
cannot  be  sustained  merely  by  showing  that 
witnesses  other  than  the  woman  wfere  before 
the  grand  jury.  It  must  afjpear  that  her  tes- 
timony was  corroborated.  Allen  v.  State 
(Ala.),  19-867. 

(2)  Defenses. 

Infancy.  —  Infaiiey  is  not  a  defense  to  a 
prosecution  for  seduction  under  a  promise  of 
marriage.     State  v.  Brock   (Mo.),  2-768. 

Unaccepted  offer  of  inarriagei  —  The 
obtaining  of  carnal  knowledge  by  nieans  of  a 
false  or  feigned  promise  to  marry  completes 
the  crime  of  seduction.  Consequently  a  stib- 
sequent  unaccepted  offer  of  mstrriage  thotlgh 
admissible  for  the  purpose  of  showing  the 
good  faith  or  falsity  of  the  original  pi-bmisfe 
to  marry,  is  not  a  defense  to  a  prosecution 
for  seduction.  Williams  v.  State  (MiSs.),  15- 
1026. 

(3)  Evidence. 

Presumption  of  cliastity  of  prosecu- 
trix. —  Under  the  provision  of  the  South 
Carolina  statute,  that  no  conviction  for  se- 
duction shall  be  had  "  if  on  the  trial  it  is 
proved,  that  such  womaji  was  at  the  time  of 
the  alleged  od'ense  lewd  arid  unchaste,"  the 
chastity  of  the  prosecutrix  is  preSutrifed  in  the 
first  instance,  and  is  not  required  to  be  proved 
by  the  state  as  bne  of  the  irigredifents  of  thei 
crime.     State  ■».  Turner   (S.  Oaf.),  17-88. 

Adntissibility  of  eVldence  of  {Specific 
acts  of  lewdness  on  part  of  proseeu- 
triz.  —  In  a  prosecution  for  Seduetiori,  evi- 
dence of  specific  acts  of  lewdness  on  the  pftrt 
of  the  prosecutirig  witneiss  is  incompetent.  If 
the  prosefcuting  witness  was  of  good  repiite 
for  chastity  prior  to  the  alleged  seductidn 
she  is  within  the  prtrtection  of  the  statute. 


The  evidfelice  tipori  this  jidirit  should  be  con- 
fined to  general  reputation  for  chastity.  Rus- 
sell i;.  State  (Neb.),  15-222. 

Admissibility  of  prosecutrix's  teach- 
ei's  certificate  to  ,sboir  reputation  for 
chastity;  —  A  tea,ch6r'*s  cfettifieite  held  by 
the  prosecutrix  at  the  time  of  the  alleged  se- 
dUction  ii  iidt  feompetfent  eVidfehce  of  reputa- 
tion for  chastity.  Russell  v.  State  (Neb.), 
15-222. 

Necessity  tff  tOTioh^hkiiHik.  of  prose- 
cutrix. —  Under  the  South  Carolina  statute 
Which  forbids  i  corivictibn  fbr  sediictioii  on 
the  uncorroborated  testiiiiony  of  the  woman 
charged  to  have  been  seduced,  the  state,  in  a 
prosecution  for  that  crime,  must  prove  be- 
yond a  reasdilkble  doubt,  with  evidence  cor- 
roborative of  the  testimony  of  the  prosecu- 
trix, thftt  the  litter  waS  indufced  to  have  iih- 
lawful  sexual  intertbUrSe  with  the  aScused 
by  means  of  his  deception  and  promise  of  mar- 
riage, and  where  there  is  no  evidence  cor- 
roborative of  the  testiiiibiiy  of  the  prosecutrix 
on  this  material  issue,  the  defendant  is  en- 
titied  td  the  diirettidn  of  a  verdict  of  ac- 
quittal.    State  V.  Turner  (S.  Car.),  17-88. 

Sufficiency  of  corroboration  of  prose- 
cutrix. -^  The  Alabatha  statute  {Providing 
that  no  indictment  for  or  conviction  of  se- 
duction shall  be  had  on  the  uncorroborated 
testimony  of  the  woman  (Code  1907,  §  7776) 
does  not  require  corroboration  as  to  every  ma- 
terial fact  which  is  a  necessary  element  of 
the  offense.  The  corrbbbtativfe  evidence  is 
sufficient  if  it  extends  to  a  material  fact  and 
satisfies  the  jury  that  the  woman  is  worthy 
of  credit.     Allen  v.  State  (Ala.)i  19-867. 

The  requirement  of  the  Nebraska  statute 
that  the  evidence  of  the  female  in  a  criminal 
prosecution  for  seductibn  ifaiist  be  corrobo- 
rated relates  both  to  the  act  of  illicit  inter- 
course and  the  promise  of  mdrriage,  and  the 
existence  of  one  of  these  facts  does  nbt  neces- 
sarily prove  the  existence  of  the  other,  or 
furnish  the  corroboration  required  by  the 
statute.     Rusa«U  v.  Stite   (Nfeb;),  15-222. 

The  circumstances  relied  upon  as  corrobo- 
rating the  evidence  of  the  prosecuting  witness 
in  such  a  prosecvition  as  to  the  promise  of 
marriage  must  point  so  plainly  to  the  truth 
of  her  testimony  and  be  of  such  probative 
force  as  to  equal  the  testimony  of  a  disin- 
terested witness.  Russell  v.  State  (Neb.), 
15-222. 

(4)   Cancellation  of  bond  given  to  stay 
prosecution. 

Discovery  oi  ievidence  of  innocence  of 
accused   as   ground  for  cancellation.  — 

The  discovery,  after  execution  of  a  bond  un- 
der the  Georgia  Penal  Code  to  stop  a  prose- 
cution for  seduction,  by  the  pergon  charged 
therewith,  of  proof  exonerating  hini  from  the 
crime,  is  not  ground  for  the  cancellation  of 
such  bond.     Griffin  v.  Griffin  (Ga.),  14-866. 


SEIZII^. 

Xocessity  to  right  to  dower,  see  t)bwEE,  1. 


SEIZURE  —  SERVICES. 
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SEIZURE. 

See  Searches  and  Seizukes. 
Foreign  vessels,  see  International  Law. 
Neglected  animals,  see  Animals,  5. 
Unwholesome  or  adulterated  articles  of  food, 
see  Food,  4. 


SELECTION. 

Filing  selection  list,  see  Public  Lands. 
Selecting  jurors,  see  Jury,  4. 

SEIiF-CRIMINATION. 

Compelling  accused  to  try  on  garment,  see 
Criminal  Law,  6  n  (1). 

Ground  for  refusal  of  discovery,  see  Discov- 
ery. 

Privilege  of  witnesses,  see  Witnesses,  4  g. 

Using  shoes  of  accused  to  identify  tracks, 
see  Criminal  Law,  6  n   (1). 

Waiver  of  privilege,  see  Witnesses,<5  e. 

SELF-DEFENSE. 

See  Assault  and  Battery,  1  e;  Homicide, 

5  b. 
Plea  of  self-defense  in  action  for  assault  and 

battery,    see    Assault    and    Battery, 

2  c. 


SELF-EXECUTING  CONSTITUTIONAL 
PROVISIONS. 

See  Constitutional  Law,  24. 


SENATORS. 

See  United  States. 

Nomination  of  senators,  see  Elections,  1  c. 


SENTENCE. 

See  Criminal  Law,  7  b;  Embezzelment,  6. 

SEPARABLE   PROVISIONS. 

Eflfect  of  ordinance  vaJid  in  part  and  void  in 
part  see  Municipal  Corporations,  5  f 

SEPARATE  APPEALS. 

See  Appeal  and  Error,  5  a. 


SEPARATE    PROPERTY    OF 
MARRIED    WOMEN. 

Eflfect  of  decree  of  divorce,  see  Divorce,  6  c. 
Right  to  curtesy  in  wife's  equitable  separate 
estate,  see  Curtesy,  3. 


SEPARATE   TRIALS. 

Right  of  joint  defendants,  see  Criminal 
Law,  6  e. 

SEPARATION. 

Agreement  of  separation  as  barring  right  to 
dower,  see  Dower,  2  b. 

Contracts  inducing  separation  of  husband 
and  wife,  see  Contracts,  4  a. 

Separation  of  husband  and  wife  as  forfeiture 
of  homestead,  see  Homestead,  6. 

Separation  of  jurors,  see  Jury,  7  c. 

Separation  of  white  and  colored  passengers; 
see  Carriers,  6  b. 

Separation  of  white  and  colored  races  in  pub- 
lic schools,  see  Schools,  4  a. 


SERVANT. 

See  Master  and  Servant. 

SERVICES. 

See  Master  and  Servant,  1  d. 

Character  of  action  for  services  as  proceed- 
m  personam,  see  Actions. 

Compensation  for  extra  services,  see  Master 
and  Servant,  1  d. 

Compensation  for  salvage  services,  see  Sal- 
vage. 

Compensation  for  services  generally,  see 
Work  and  Labor. 

Competency  of  physician  to  testify  as  to  na- 
ture of  services  rendered  to  deceased 
person,  see  Witnesses,  3  c   (2). 

Contract  for  services  distinguished  from  sale, 
see  Frauds,  Statute  or,  9  a. 

Contract  of  employment  as  affected  by  stat- 
ute of  frauds,  see  Frauds,  Statute  of, 
10. 

Husband's  right  to  wife's  services,  see  Hus- 
band AND  Wife,  3  a. 

Legal  services  rendered  to  infant  as  neces- 
saries, see  Infants,  2  a. 

Liability  of  married  woman  for  services  ren- 
dered to  husband,  see  Husband  and 
Wife,  5. 

Limitation  of  actions  for  services,  see  Limi- 
tation OF  Actions,  4  a  (2)    (a). 

Loss  of  services  aa  damages  for  breach  of 
contract,  see  Damages,  9  b. 

Loss  of  services  during  infancy  as  element  of 
damage  for  personal  injuries  to  infant, 
see  Damages,  9  c. 

Parent's  right  to  child's  services,  see  Parent 
AND  Child,  1  c. 

Partner's  right  to  compensation  for  services 
to  firm,  see  Partnership,  4  a. 

Part  performance  of  oral  contract  for  ser- 
vices, see  Frauds,  Statute  or,  1  d  ( 1 ) . 

Physicians'  and  surgeons'  right  to  recover 
for  professional  services,  see  Phtsi- 
oiANS  AND  Surgeons,  4. 

Proof  of  value,  see  Evidence,  8  b  (2). 

Recovery  for  services  rendered  under  verbal 
contract,  see  FRAUDS,  Statute  of,  I  d 
(5). 
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Surviving  partner's  rights  to  compensation 
for  services,  see  Pabtnebship,  7. 

Venue  of  action  for  services  rendered,  see 
Ventje,  1. 

Verbal  promise  to  pay  for  services  to  a  third 
person,  see  Frauds,  Statute  op,  6  a. 

Work  performed  by  purchaser  as  part  pay- 
ment for  goods  purchased  under  verbal 
contract,  see  Fbauds,  Statute  or,  9  b 
{4)- 

SERVICE   OF   PROCESS. 

See  Summons  and  Process. 

Want  of  personal  service  of  process  as  ground 

for  vacating  judgment,  see  Judgments, 

9  d. 


SERVIENT   TENEMENTS. 

See  Easements. 


SERVII.E    LABOR. 

Selling  groceries  on  Sunday  as  servile  labor, 
see  Sundays  and  Holidats,  1  b. 


SET-OFF   AND    COUNTERCLAIM. 

1.  Set-off. 

a.  In  general. 

b.  In    action    against    joint    defend- 

ants. 
K.  In  actions  by  and  against  execu- 
tors  and   administrators. 

d.  Pleading. 

e.  Set-oflf  in  equity. 

2.  Recoupment. 

3.  Countebclaim. 

Action  by  servant  for  wrongful  discharge,  see 
Master  and  Servant,  1  c  ( 2 ) . 

Action  to  recover  money  deposited,  see 
Banks  and  Bankus^g,  5  c. 

Allowance  of  set-oflF  in  suit  for  accounting, 
see  Accounts  and  Accounting. 

Application  of  equitable  doctrine,  see  Gar- 
nishment, 3  b. 

Dismissal  of  action  after  set-off  filed,  see 
Dismissal,  Discontinuance,  and  Non- 
suit, 1  d. 

Mutual  debts  set  off  in  bankruptcy,  see 
Bankruptcy,  10. 

Necessity  of  special  plea,  see  Gabnishment, 
3  b. 

Pleading  statute  of  limitations  in  reply  to 
counterclaim,  see  Limitation  of  Ac- 
tions, 8b   (1). 

Plea  of  recoupment  as  acknowledgment  of 
debt,  see  Limitation  op  Actions,  5  d. 

Rent  as  set-off  against  taxes  and  improve- 
ments, see  Ejectment,  8  b. 

Right  to  set  off  debts  against  claimant  for 
trespass,  see  Tbespass,  2  c. 

Set  off  against  taxes,  see  Taxation,  7. 

Set  off  of  judgments  in  equity,  see  JUDQ- 
mpnts,  13, 


1.  Set-opp. 
a,.  In  general. 

Set-off  of  claim  assigned  to  de- 
fendant. —  In  an  action  to  recover  a  debt 
due  from  the  defendant  to  the  plaintiff,  the 
.defendant  is  entitled  to  set  off  a  debt  orig- 
inally due  from  the  plaintiff  to  a  third  per- 
son who  has  assigned  it  to  the  defendant. 
Bennett  v.  White   (Eng.),  19-321. 

In  action  by  nonresident  against 
resident.  —  In  an  action  on  contract  by  a 
nonresident  against  a  resident  the  defendant 
may  have  an  equitable  set-off  of  a  claim 
against  the  plaintiff  for  the  breach  of  an- 
other contract  between  them.  Ewing-Merkel 
Electric  Co.  v.  Louisville  Light,  etc.,  Co. 
(Ark.),  19-1041. 

Set-off  in  dissolution  of  national 
bank  against  assignee  of  stockholder. 
—  Upon  the  dissolution  of  a  national  bank, 
the  claim  of  a  stockholder's  assignee  to  a  dis- 
tributive share  of  the  corporate  assets  is  not 
subject  to  a  set-off  on  account  of  a  debt  due 
by  the  assignor  to  the  bank,  where  it  ap- 
pears that,  though  the  debt  was  created  be- 
fore ihe  assignment  of  the  stock,  the  stock 
was  assigned  before  the  bank  commenced  to 
liquidate.  Bridges  e.  National  Bank  (N. 
Y.),  7-285. 

Right  af  set-off  not  subordinate  to 
right  of  exemption.  —  The  right  of  set-off 
is  not  subordinate  to  the  right  of  exemption 
from  execution,  and  except  for  the  rule  that 
a  claim  in  contract  cannot  be  set  off  against 
one  founded  in  tort,  the  defendant  in  an  ac- 
tion for  damages  for  the  conversion  of  per- 
sonal property  exempt  from  execution  would 
be  entitled  to  set  off  against  any  judgment 
for  the  plaintiff  a  judgment  held  by  him 
against  the  plaintiff.  Caldwell  v.  Ryan 
(Mo.),  14-314. 

Set-off  of  claim  of  damages  for  a 
tort.  —  Under  the  Missouri  statute  provid- 
ing that  "  if  any  two  or  more  persons  are 
mutually  indebted  in  any  manner  whatso- 
ever, and  one  of  them  commence  an  action 
against  the  other,  one  debt  may  be  set  off  as 
against  the  other,  although  such  debts  are  of 
a  direct  nature,"  the  demands  to  he  set  off 
must  come  under  the  classification  of  debts, 
and  a  demand  of  damages  for  a  tort  is  not  a 
debt  embraced  within  the  statute.  Caldwell 
i:  Ryan  (Mo.),  14-314. 

Right  of  defendant  to  waive  tort 
and  set  off  claim  in  assumpsit.  —  The 
defendant  in  an  action  at  law  on  a  liquidated 
demand  may  set  off  the  value  of  goods  be- 
longing to  him  which  have  been  converted  by 
the  plaintiff  to  his  own  use,  as  he  has  the 
right  to  waive  his  action  for  damages  against 
the  plaintiff  for  the  tort  and  to  bring  irir 
debitatu^  assumpsit  for  the  value  of  the 
goods  converted.  Tidewater  Quarry  Co.  v. 
Scott   (Va.),  8-736. 

b.  In  action  against  joint  defendants. 

Set-off  of  individual  claim  of  one 
defendant.  —  A  plea  which  proposes  to  set 
off  an  individual  demand  of  one  of  two  de- 
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fendants  against  a  joint  demand  of  the  plain- 
tiff is  bad,  since  demands,  to  be  the  subject 
of  set-off  must  be  mutual  between  all  the 
parties  to  the  action.  Priest  r.  Dodsworth 
(111.),  14-340. 

In  a  suit  against  the  two  makers  of  a 
promissory  note,  a  plea  by  one  maker  setting 
up  his  individual  demand  against  the  plain- 
tiff is  not  relieved  of  the  objection  that  it 
attempts  to  set  up  an  individual  demand 
against  a  joint  demand,  by  the  fact  that  the 
other  defendant  pleads  separately  that  he 
signed  the  note  as  surety,  each  plea  being 
required  to  be  complete  in  itself  and  form 
a  distinct  issue.  Priest  v.  Dodsworth  (111.), 
14-340. 

Individual  claim  of  one  defendant 
groiiriug  ont  of  same  transaction.  —  In 
an  action  against  the  maker  and  indorser  of 
a  promissory,  note,  joined  in  the  same  suit, 
the  indorser  may  set  off  an  individual  claim 
against  the  plaintiff  growing  out  of  the 
transaction  which  gave  rise  to  the  execution 
of  the  note.  Wilson  v.  Exchange  Bank 
(Ga.),  2-597. 

c.   In  actions  by  and  against  executors  and 
administrators. 

Necessity  of  presentation  of  claim 
used  as  set-off  for  alloirance  or  rejec- 
tion. —  In  Washington,  under  Pierce's  Code, 
section  1093,  in  an  action  brought  by  an  ex- 
ecutor or  administrator,  a  demand  against 
the  estate  may  be  offset  to  the  extent  of 
plaintiff's  recovery  without  presentation  for 
allowance  or  rejection  under  Pierce's  Code, 
section  2531.  The  section  first  referred  to 
expressly  authorizes  a  set-off  or  counterclaim 
in  on  action  brought  by  an  executor  or  ad- 
ministrator. Mendenhall  v.  Davis  (Wash.), 
17-179. 

Set-off  of  debt  created  to  adminis- 
trator since  decedent's  death.  —  It  is  an 
established  rule  in  courts  of  law,  if  executors 
sue  for  a  debt  created  to  them  since  the  tes- 
tator's death,  the  defendant  cannot  set  off  a 
debt  due  to  him  from  the  testator.  If  the 
defendant  could  not  set  off  in  such  case  nei- 
ther could  the  executor,  if  he  was  the  de- 
fendant, for  the  rule  must  be  mutual.  Rich 
V.  Hayes   (Me.),  8-304. 

Set-off  by  administrator  of  claim 
irith  -nrhicli  decedent  had  no  connec- 
tion.— An  administrator  cannot  offset  against 
a  judgment  rendered  upon  a  liability  of  the 
decedent  another  judgment  on  a  claim  with 
which  the  decedent  had  no  conection  in  his 
lifetime,  purchased  by  the  administrator  with 
the  funds  of  the  estate  for  that  purpose  af- 
ter the  death  of  his  intestate.  Rich  v.  Hayes 
(Me.),  8-304. 

Set-off  of  judgment  recovered  by  ad- 
ministrator in  individual  capacity.  — 
In  an  action  against  an  administrator,  the 
defendant  held  to  have  no  right,  under  the 
Maine  statutes,  to  set  off  a  judgment  awarded 
to  the  defendant  in  an  individut^l  capacity. 
Rich  v..  Hayes  (Me.),  8-304, 


d.  Pleading. 

Formality  with  which  set-off  must 
be  pleaded.  —  The  object  of  the  Virginia 
statute  providing  that  "  in  a  suit  for  any 
debt,  the  defendant  may,  at  the  trial,  prove 
and  have  allowed  against  such  debt  any  pay- 
ment or  set-off  which  is  so  described  in  his 
plea,  or  in  an  account  tiled  therewith,  as  to 
give  the  plaintiff  notice  of  its  nature,  but 
not  otherwise,"  is  simply  to  give  the  plain- 
tiff more  particular  information  of  the 
ground  of  defense  than  is  generally  disclosed 
by  a  plea,  so  as  to  enable  the  parties  to  pre- 
pare more  intelligently  for  the  trial,  and  so 
as  to  prevent  surprises  which  would  result 
in  injustice,  but  the  statement  of  the  set-off 
does  not  constitute  the  issue  to  be  tried,  and 
it  is  not  intended  that  the  particulars  of  the 
claim  or  the  ground  of  defense  shall  be  set 
forth  with  the  formality  or  precision  of  a 
declaration  or  plea.  Tidewater  Quarry  Co. 
V.  Scott  (Va.),  8-736. 

e.   Set-off   in   equity. 

In  action  by  nonresident.  —  In  an  ac- 
tion by  a  nonresident  against  a  resident,  a 
court  of  equity  may  permit  the  defendant  to 
set  off  a  claim  against  the  plaintiff  in  order 
to  prevent  irremediable  injustice,  though 
there  is  no  such  mutuality  between  the  two 
claims  as  is  required  by  the  statute  regulat- 
ing the  right  of  set-off.  Porter  v.  Roseman 
(Ind.),  6-718. 

2.  Recoupment. 

Charge  of  court  in  action  against 
owner  and  contractor  for  price  of 
building  materials.  —  In  an  action  against 
two  builders  and  a  contractor  for  building 
materials  sold  and  delivered,  where  the  evi- 
dence tends  to  show  that  the  plaintiff  agreed 
to  furnish  materials  to  the  contractor  as 
rapidly  as  wanted,  and  that  all  of  the  de- 
fendants were  liable  for  payment,  and  the 
jury  are  instructed  that  the  contractor  is  en- 
titled to  recoup  against  the  plaintiff's  claim 
such  sum  as  they  find  "  the  defendant "  lost 
by  reason  of  the  delay  in  furnishing  the  ma- 
terials, it  is  not  erroneous  to  refuse  an  in- 
struction that  the  huilders  are  entitled  to 
recoup  such  sum  as  the  jury  may  find  "  the 
defendants "  lost  by  reason  of  such  delay. 
Oldenburg  i.  Dorsey   (Md.),  5-841. 

3.  Counterclaim. 

Claim  accruing  since  commencement 
of  action.  —  In  an  action  to  foreclose  a 
chattel  mortgage  upon  grain  the  defendant 
mortgagor  cannot  interpose  a  counterclaim 
based  on  an  alleged  conversion  by  the  plain- 
tiff of  property  other  than  that  covered  by 
the  mortgage,  where  such  conversion  has  oc- 
curred since  the  commencement  of  the  action. 
The  only  cause  of  action  which  can  be  inter- 
posed as  a  counterclaim,  is  one  which  ex- 
isted and  was  owned  by  the  defendant  at  the 
time  of  the  commencement  of  the  action 
Strehlow  v.  McLeod  (N.  Dak.),  17-423. 

In  action  for  slander.  —  The  North 
P^kotft  statute  pevwitting  a,  4«f€ndant   tq 
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plead  a  counterclaim  does  not  authorize  one 
slander  to  be  set  up  against  another,  al- 
though both  were  uttered  at  the  same  time 
and  place  and  in  the  same  conversation. 
Wrege  r.  Jones    (N.  Dak.),  3-482. 

Connterdaim  in  action  by  adminis- 
trator. —  Under  the  Washington  statutes, 
the  defendant  in  an  action  brought  by  an 
administrator  on  a  contract  may  interpose 
as  a  counterclaim  a  demand  against  the  in- 
testate which  belonged  to  the  defendant  at 
the  time  of  the  intestate's  death  and  which 
matured  prior  to  the  commencement  of  the 
action,  though  it  did  not  mature  until  after 
the  intestate's  death,  Fishburne  i'.  Mer- 
chants Bank  (Wash.),  7-848. 

Connterclaims  based  on  inconsistent 
legal  theories.  —  Under  the  Wisconsin  stat- 
ute authorizing  a  defendant  to  set  up  "  as 
many  defenses  and  counterclaims  "  as  he  may 
have,  "  whether  they  be  such  as  were  for- 
merly denominated  legal  or  equitable,  or 
both,"  a  defendant  may  set  up  counterclaims 
based  on  inconsistent  legal  theories,  unless 
they  are  so  repugnant  in  fact  that  the  proof 
of  one  disproves  the  other.  J.  H.  Clark  Co. 
V.  Eice   (Wis.),  7-505. 

Under  the  Washington  statute  providing 
that  in  an  action  brought  by  an  adminis- 
trator demands  against  his  intestate  which 
belonged  to  the  defendant  at  the  time  of  the 
intestate's  death  may  be  set  off  by  the  de- 
fendant in  the  same  manner  as  if  the  action 
had  been  brought  by  and  in  the  name  of  the 
deceased,  the  defendant  in  such  an  action 
may  set  up  as  a  counterclaim  a  demand  of 
the  prescribed  nature  which  was  not  filed 
with  the  plaintiff  as  administrator  within 
the  time  prescribed  by  statute,  but  such 
counterclaim  is  limited  in  Its  effect  to  the 
extinguishment  of  the  claim  sued  on,  and  the 
defendant  is  not  entitled  to  judgment  over 
against  the  estate  for  any  excess.  Fishburne 
V.  Merchants  Bank   (Wash.),  7-848. 

Failure  o£  plaintiff  to  reply  to  conn- 
terdaim. —  In  an  action  by  a  corporation 
against  its  managing  agent  for  an  account- 
ing, where  the  defendant  sets  up  a  counter- 
claim to  which  the  plaintiff  does  not  reply, 
the  defendant  is  entitled  to  a  judgment  for 
the  amount  thereof,  and  therefore  it  is  error 
for  the  court  on  finding  that  the  defendant 
has  fully  accounted  for  the  money  received 
by  him,  not  to  find  also  in  his  favor  for  the 
amount  of  his  counterclaim.  Magpie  Gold 
Min.  Co.  V.  Sherman  (S.  D.),  2(^-595. 

Failure  to  move  to  strike  ont  im- 
proper oonnterolaim.  —  It  seems  that 
where  an  improper  counterclaim  is  interposed 
by  the  defendant  in  an  action  the  plaintiff 
may  object  on  the  trial  to  the  introduction 
of  any  evidence  in  its  support,  even  though 
he  has  replied  to  it  and  has  failed  to  make 
any  motion  to  strike  it  out.  Strehlow  v.  Me- 
Leod  (N.  D.),  17-423. 


SETTLEMENT. 

See   Accounts    amd   Accounting!    Coupbo- 

MISE  AfTD  SKJTI.EMENT, 


Disaffirmance  of  marriage  settlement  by  ift. 

fant,  see  Infants,  2  b  (1). 
Paupers'    settlement,    see    PooE    and    Poob 

Laws. 
Power   of   insurance   agent   to   settle   claims 

for  premiums,  see  Insurance,  2  b. 


SEVENTH   DAY   BAPTISTS. 

Application  of  Sun-day  laws  to  Seventh  Day 
Baptists,   see  Sundays  and  Holidays. 


SEVERAI.   CONTRACTS. 

Partial  invalidity,  see  Contbacts,  4  a. 

SEVEBAL   WRITINGS. 

As  constituting  one  transaction,  see  Frauds, 
Statute  of,  3. 

SEWAGE. 

Liability  for  discharging  sewage  into  stream, 
see  Waters  and  Watercourses,  3  b 
(5). 

SEWERS. 

Liability  of  municipality  for  injuries  in  con- 
struction, maintenance,  and  repair  of 
sewera,  see  Municipal  Corporations, 
9  b  (2). 

SEXUAL  INTERCOURSE. 

See  Adultery;  Fornication;  Incest;  Kape; 

Seduction. 
Criminal    conversation,    see    Husband    and 

Wife,  7. 
Illicit  sexual  intercourse  as  consideration  for 

promise    of    marriage,    see    Breach    of 

Promise  of  Marriage,  2  a. 
Proof  by  wife  of  nonaccesa  of  husband,  see 

Bastards;  Evidence,  2. 
Proof  by  wife  of  nonaccess  of  husband  before 

marriage,  see  Divorce,  5  a. 
Refusal    of   sexual   intercourse   as   desertion, 

see  Divorce,  2  c. 
Soliciting  sexual  intercourse   as  a  tort,  see 

Torts. 

SHACKLES. 

Right  to  be  free  from  shackles  during  trial, 
see  (Deiminal  Law,  6  c  (5). 

SHADE   TREES. 

Oompensation  to  abutting  owner  for  destruc- 
tion of  shade  trees  in  streets,  see 
Streets  and  Highways,  3  d. 

Right  to  plant  in  streets,  see  Streets  and 
Highways,  5  e. 
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SHADOWING. 

See  DEnxoTlTES. 

SHALI.. 

Meaning   of    word    "  shall "    in    statute,    see 
Statutes,  4  d. 

SHARES. 

Corporate  stock,  see  Corpobations,  8  a   (2). 

SHARING   PROFITS. 

Sharing    profits   as    element   of   partnership, 
see  Paetnership,  1  a. 

SHELLEY'S    CASE,    RULE    IN. 

Application   of    rule    to   devises,    see    Wilis, 
8  c   (12). 

Jurisdiction  in  which  rale  obtains.— 

The  rule  in  Shelley's  Case  is  a  part  of  the 
common  law  of  Iowa,  being  enforceable  as  a 
rule  of  property.    Doyle  v.  Andis  (la.),  4-18. 

Effect  of  limitation  over  on  opera- 
tion of  rule.  —  A  devise  construed  and 
held  to  give  an  estate  in  fee  under  the  rule 
in  Shelley's  Case,  the  operation  of  the  rule 
not  being  prevented  by  the  li;nitation  over. 
Tyson  v.  Sinclair   (N.  Car.),  3-397. 

Application  to  personalty.  —  In  con- 
struing trusts  created  by  a  settlement  of  per- 
sonal property,  whether  created  voluntarily 
or  upon  a  valuable  consideration,  there  is  no 
inflexible  rule  of  law  requiring  the  rule  in 
Shelley's  Case  to  be  applied,  hut  the  inten- 
tion of  the  settlor  or  donor  as  expressed  in 
the  instrument  itself  will  be  carried  out. 
Sands  v.  Old  Colony  Trust  Co.  (Mass.),  12- 
837. 

SHELL  FISH. 

See  Fish  .»nd  Fisheries. 

SHERIFFS   AND   CONSTABLES. 

1.  Tenure  or  Office,   1409. 

2.  Powers,    Duties,    and    Liabilities, 

1409. 

3.  Deputies,  1410. 

Duty  to .  collect  fines,  penalties,  and  forfeit- 
ures, see  Fines,  1  a. 

Liability  for  false  imprisonment,  see  False 
Imprisonment. 

Right  of  constable  to  recover  reward,  see  Re- 
wards. 

Right  of  sheriff  to  subrogation,  see  Subroga- 
tion, 1  b. 

Validity  and  effect  of  sheriff's  deed,  see  Ex- 
ecutions, 8. 
Vols.  1-20  — Ann.  Cas,  Digest.  —  89, 


1.  Tenure  of  Office. 

Removal  for  failure  to  prevent  lynch- 
ing of  prisoner.  —  A  sheriff  is  guilty  of 
"neglect"  for  which  he  may  be  removed 
from  office  (Const.  Ala.  1901,  §  138)  where 
he  fails  to  see  to  it  that  the  jail  is  made  as 
secure  against  attack  as  the  circumstances 
will  permit  in  order  to  protect  from  mob 
violence  a  prisoner  whose  crime  has  excited 
great  popular  indignation,  especially  when 
the  probability  that  the  prisoner  will  be 
lynched  has  been  suggested  to  him.  State  v. 
Cazalas   (Ala.),  19-886. 

2.  Powers,  Duties,  and  Liabilities. 

Liability  for  failure  to  execute  proc- 
ess. —  A  sheriff  is  not  liable  for  his  failure 
to  return  an  execution  within  the  time  pre- 
scribed by  statute,  if  such  failure  is  due  to 
his  obedience  of  instructions  given  him  by 
the  execution  creditor's  attorney  of  record. 
Bickham  v.  Kosminsky   (Ark.),  4-978. 

In  a  suit  on  a  sheriff's  bond  for  failure  to 
execute  or  return  final  process,  the  presump- 
tion is  that  the  plaintiff  has  been  damaged 
to  an  amount  equal  to  the  execution,  and 
the  burden  is  on  the  defendants  to  mitigate 
the  damages  or  show  that  the  plaintiff  was 
not  injured  by  the  breach  of  official  duty. 
But  in  a  suit  for  damages  for  failing  to  ex- 
ecute an  attachment  or  other  mesne  process, 
there  is  no  such  presumption,  and  the  burden 
is  on  the  plaintiff,  who  must  allege  and 
prove  actual  damages  in  order  to  recover  on 
the  bond.  Beck,  etc.,  Hardware  Co.  v.  Knight 
(6a.),  2-9. 

Right  to  demand  indemnity  bond.  — 
Under  the  Arkansas  statute  relative  to  the 
levying  of  executions  on  personal  property 
a  constable  in  whose  hands  an  execution  has 
been  placed  for  levy  cannot  arbitrarily  de- 
mand an  indemnity  bond  from  the  judgment 
creditor  in  every  case,  but  is  entitled  to  such 
bond  only  where  an  adverse  claim  is  actually 
made  to  the  property  upon  which  he  has 
levied  or  proposes  to  levy,  or  where  such 
circumstances  exist  as  would  justify  a  pru- 
dent person  in  apprehending  litigation  rela- 
tive thereto;  and  in  demanding  the  bond  the 
officer  must  act-  in  good  faith.  Mayfield 
Woolen  Mills  (,-.  Lewis   (Ark.),  16-1041. 

A  constable  who  has  levied  an  execution 
upon  personal  property  found  in  the  posses- 
sion of  the  judgment  debtor  and  admitted 
by  the  latter  to  be  his  property,  is  not  jus- 
tified in  demanding  an  indemnity  bqnd  from 
the  judgment  creditor,  and  in  refusing  to 
sell  the  property  without  such  bond,  simply 
because  he  has '  heard  that  the  judgment 
debtor  contemplates  filing  a  petition  in  bank- 
ruptcy, or  because  he  thinks  that  some  of 
the  property  may  belong  to  another  person 
although  no  adverse  claim  thereto  has  been 
made.  Mayfield  Woolen  Mills  v.  Lewis 
(Ark.),  16-1041. 

Effect  of  seizure  of  property  in  bank- 
ruptcy proceedings.  —  It  seems  that  in  an 
action  against  a  constable  and  the  sureties 
on  his  official  bond  to  recover  the  statutory 
penalty  for  refusal  by  the  ol^cer  to  sell  prop- 
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erty  levied  upon  under  execution,  it  would  be 
a  complete  d^«sBe  to  show  that  the  property 
in  question  wag  seized  under  bankruptcy  pro- 
ceedings, instituted  by  the  judgment  debtor, 
before  the  arrival  of  the  day  to  which  the 
execution  sale  bad  been  adjourned.  May- 
field  Woolen  Mills  v.  Lewis  (Ark.),  16-1041. 

XAahilitj  for  wrongful  sale.  —  In  an 
action  for  the  wrongful  sale  of  attached 
property,  where  it  appears  that  the  original 
seizure  of  the  property  was  unauthorized  and 
wrongful,  the  subsequent  sale  under  orders 
of  the  justice's  court  can  be  justified  only  by 
showing  that  the  plaintiff's  rights  were  ad- 
judioated  before  ordering  a  sale.  Albie  v. 
Jones   (Ark.),  12-433. 

In '  an  action  against  a  constable  and  the 
sureties  on  his  bond  for  the  unlawful  sale 
of  the  plaintiff's  property  in  attachment 
proceedings  to  which  the  plaintiffs  were  not 
made  parties,  the  defendants  cannot  justify 
Tinder  writs  of  attachment,  although  regu- 
lar upon  their  face,  against  other  parties. 
Albie  V.  Jones    (Ark.),   12-433. 

Effect  of  stibseqiient  determination 
tliat  proceedings  are  void.  —  In  an  ac- 
tion against  a  constable  and  the  sureties  on 
his  bond  for  the  unla.wful  sale  of  the  plain- 
tiff's property  in  attachment  proceedings  to 
which  the  plaintiffs  were  not  made  parties, 
the  record  of  a  suit  in  chancery  against  the 
plaintiffs  find  others  for  the  purpose  of  hav- 
ing declared  void  the  deed  of  trust  under 
which  the  plaintiffs  claimed  to  be  the  owners 
of  the  property  sold  under  the  attachment, 
which  suit  resulted  in  a  decree  adjudging 
the  deed  to.  be  valid  and  the  attachment 
judgiiients  to  be  void,  is  not  competent  evi- 
dence upon  the  question  of  the  jurisdiction 
of  the  officer  in  selling  the  plaintiff's  prop- 
erty, as  that  question  must  be  determined 
according  to  the  facts  existing  at  the  time 
of  the  seizure  and  sale.  Albie  r.  .Jones 
(Ark,),   12-433. 

Recital  in  sheriff's  deed  as  evidence 
of  authority.  —  A  recital  in  a  sheriff's  deed, 
that  the  sale  of  the  property  was  made  by 
virtue  of  an  execution  issued  out  of  the  Cir- 
cuit Court,  is  sufficient  to  show  that  the  offi- 
cer had  authority  to  sell,  although  it  would 
be  well  and  productive  of  convenience  for  the 
sheriff  to  recite  in  his  deed  both  the  judg- 
ment and  execution  under  which  he  acted, 
thereby  pointing  to  his  authority  to  sell,  and 
facilitating  the  purchaser  in  tracing  his  title. 
Johnson  v.  MftKinnon  (Fla.),  14-180. 

Rearrest  of  prisoner  released  with- 
out authority.  —  It  is  the  duty  of  a  sheriff 
who  has  released  a  prisoner  from  jail  with- 
out lawful  authority,  to  retake  such  prisoner 
on  his  own  motion,  under  the  original  order 
of  commitment,  and  no  formal  proceedings 
in  the  district  court  are  necessary  for  that 
purpose.     Campion  v.  Gillan  (Neb.),  16-310. 

Oonstmetion  Of  penal  statute  giv- 
ing action  against  ofBcer. —  The  Arkansas 
statute  Vhich  authorizes  an  action  af^aitist  a 
constable  and  the  sureties  on  his  official  bond 
to  recover  a  penalty  for  the  neglect  or  re- 
fusal of  the  officer  to  sell  property  levied 
upon    under    an   execution,   is   highly   pen.il. 


and  its  terms  should  not  be  extended  by  con- 
struction to  cases  not  within  its  plain  mean- 
ing. Mayfield  Woolen  Mills  «/.  Lewis  (Ark.). 
16-1041. 

Action  against  defaulting  bidder 
after  expiration  of  term  of  office.  —  A 
sheriff  whose  term  of  office  has  expired  may 
siie  to  recover  from  a  defaulting  bidder  the 
difference  between  the  amount  of  his  bid  at 
a  sale  held  by  the  sheriff  during  his  term  of 
office  and  the  amount  realized  at  a  subse- 
quent sale  of  the  pi-d'pferty.  Dickson  v.  Mc- 
Cartney  (Pa.),  18-500. 

3.   DEPtrriEB. 

Effect  of  illegal  agreement  as  to  com- 
pensation. —  A  deputy  sheriff,  duly  ap- 
pointed and  entitled  by  statute  to  receive 
from  the  sheriff  a  certain  compensation,  may 
recover  the  full  statutory  amount  notwith- 
standing an  illegal  agreement  with  the  sheriff 
to  serve  for  a  less  sum.  In  such  case  the 
rule  that  a  party  to  an  illegal  contract  can- 
not enforce  any  right  under  it  is  not  ap- 
plicable because  the  claim  is  under  the  statute 
and  not  under  the  illegal  contract.  Boden- 
hofer  y.  Hogan  (la.),  19-1073. 


SHERIFF'S   DEEDS. 

Reformation  of  sheriff's  deeds,  see  Reforma- 
tion OF  Instkuments. 


SHERMAN  ACT. 

Sfee  Monopolies  and  Cobpobate  Trusts,  4. 

SHIPPERS. 

Persons  loading  ears  as  licensees  on  railroad 
grounds,  see  Railroads,  8  e  ( 3 ) . 

SHIPPING   FACILITIES. 

Discrimination  by  carrier,  see  Cabbiees,  4  h. 
Duty    to    furnish    reasonable    and    necessary 

facilities,  see  Cabbiees,  3;   Railboads, 

5  c. 

SHIPS   AND    SHIPPING. 

1.  What  Abe  Appurtenances  op  Ves- 

sel, 1411. 

2.  Charter  Parties,  1411. 

a.  Distinction    between    demise    and 

contract  of  affreightment,  1411. 

b.  Renunciation   of   Contract   of   af- 

freightment,  1412. 

c.  Liability  of  owner  of  vessel,  1412. 

d.  Liabilitv  of   charterer  of  vessel, 

1412.  ' 

e.  Cancellation     of     charter     partv, 

1412. 

3.  Liability  for  NeolkJenoe.   1412, 

4.  Carriage  of  Goods,  1413, 


SHIP  AND  SHIPPING. 
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5.  Cabriage  of  Passengers,  1413. 

6.  Use  of  Navigable  Waters,  1414. 

7.  Authority     of     Master     to     Bind 

Owner,  1414. 

See  Seamen;  Towage. 

Duties  and  liabilities  of  pilots,  see  Pilots. 

Duty  of  passenger  ship  in  respect  to  infirm, 
feeble,  and  helpless  persons,  see  Cab- 
biers,  6  a  (3). 

Duty  to  furnish  accommodations  for  steerage 
passengers,  see  Cabribrs,  3. 

Liability  as  between  charterer  and  owner  of 
vessel  for  loss  of  goods,  see  Carriers,  4 
b  (1). 

Liability  for  collisions,  see  Collision. 

Injury  to  ship  by  explosion  on  land,  see  Ex- 
plosions AND  Explosives,  1  b. 

Liability  of  shipper  of  explosives  for  injury 
to  vessel,  see  Explosions  and  Explo- 
sives, 3. 

Marine  insurance,  see  Insurance,  6. 

Eights  and  duties  of  ship  owner  as  to  sea- 
men, 3ee  Seamen,  3. 

Taxation  of  vessels,  see  Taxation,  3  f. 

1.  What  Are  Appurtenanoes  of  Vessel. 

In  general.  —  On  a  sale  of  vessels,  its 
appurtenanoes  and  necessaries,  only  those 
things  will  be  considered  appurtenances  and 
necessaries  which  are  really  necessary  to  the 
vessel  in  carrying  on  its  accepted  business; 
and  there  is  no  implied  warranty  that  dupli- 
cates shall  be  furnished.  Gazzam  r.  J\Ioe 
(Wash.),  5-650. 

Disused  crank  sliaft  and  rudder.  — 
The  crank  shaft  and  rudder  of  a  steam  vessel, 
which  are  not  in  use  and  are  not  necessary  to 
the  operation  of  the  vessel  but  have  been  dis- 
placed by  similar  appliances,  do  not  pass  to 
the  purchaser  under  a  sale  of  the  vessel,  its 
appurtenances,  and  necessaries.  Gazzam  v. 
Moe  (Wash.),  5-650. 

2.  Charter  Parties. 

a.  Distinction  between  demise  and  contract  of 
affreightment. 

In  general.  —  A  distinguishing  feature 
between  a  demise  of  a  vessel  and  a  contract 
of  affreightment  is  that  under  a  demise  the 
lessee  assumes  the  duties  and  liabilities,  in  a 
large  measure  at  least,  of  the  owner,  while 
under  a  contract  of  affreightment  the  agree- 
ment is  for  a  special  service  to  be  rendered 
by  the  owner  of  the  vessel.  Grimbefg  v.  Co- 
lumbia River  Packers'  Assoc.  (Oregon),  8- 
491. 

Presumption  against  demise.  —  In  con- 
struing a  charter  party,  the  presumption  pri- 
marily is  against  a  demise,  and  the  contract 
is  to  be  construed  as  one  of  affreightment,  un- 
less the  terms  show  a  clear  intendment  to  the 
contrary.  Grimberg  v.  Columbia  River  Pack- 
ers' Assoc.   (Oregon),  8-491. 

Intention  o*  parties.  —  Subject  to  the 
rule  that  in  case  of  doubt  as  to  its  nature  a 
charter-party  must  be  held  to  be  a  contract  of 


affreightment  rather  tlian  a  demise,  the  in- 
strument must  be  construed  in  the  same  man- 
ner as  other  contracts,  and  the  true  intention 
of  the  parties,  when  ascertained,  must  pre- 
vail. Grimberg  v.  Columbia  River  Packers' 
Assoc.   (Oregon),  8-491. 

Clause  of  covenant  and  not  of  de- 
mise. —  A  clause  in  a  charter-party  consists 
exclusively  of  words  of  covenant  and  not  of 
demise,  where  it  provides  that  the  first  party 
"  does  covenant  and  agree  on  the  freighting 
and  chartering  of  the  said  vessel  unto "  the 
second  party  "  for  one  voyage."  Grimberg  r. 
Columbia  River  Packers'  Assoc.  (Oregon), 
8-491. 

Use  of  word  "  chartering."  —  The  word 
"  chartering,"  in  a  charter-party,  does  not 
necessarily  mean  the  letting  of  a  ship  by  way 
of  demise,  but  is  consistent  with  the  idea  of 
a  contract  of  affreightment.  Grimberg  v.  Co- 
lumbia River  Packers'  Assoc.  (Oregon),  8- 
491. 

Use  of  word  "  hire."  —  The  use  of  the 
term  "  hire  "  in  a  charter-party  is  not  incon- 
sistent with  the  idea  of  ai  contract  of  af- 
freightment, especially  where  it  is  used  only 
in  a  covenant  on  the  part  of  the  charterer  for 
the  payment  of  the  stipulated  freight.  Grim- 
berg r.  Columbia  River  Packers'  Assoc.  (Ore- 
gon), 8-491. 

Use  of  terms  "  acceptance  "  and  "  de- 
IJlrery  "  of  vessel.  —  Where  a  charter-party 
provides  for  the  "  acceptance  "  of  the  vessel 
by  the  charterer  and  for  the  "  delivery "  of 
the  vessel  to  the  owner  at  the  port  of  destina- 
tion, tlie  use  of  the  terms  "acceptance"  and 
'•'  delivery "  indicates  almost  conclusively  an 
intention  on  the  ^art  of  the  parties  that  the 
contract  shall  be  a  demise.  Grimberg  v.  Co- 
lumbia River  Packers'  Assoc.  (Oregon),  8- 
491. 

Cleaning  of  word  "  freighting."  —  As 
used  in  a  charter-party,  the  word  "freight- 
ing "  signifies  the  loading  with  goods  or  other 
commodities  for  transportation.  Grimberg  v. 
Columbia  River  Packers'  Assoc.  (Oregon),  8- 
491.  ^       ' 

Effect  of  provision  imposing  duties 
upon  owner.  ~-  Where  a  charter-party  con- 
tains provisions  implying  that  the  owners 
shall  have  an  oversight  of  the  ship  and  shall 
see  that  it  is  kept  in  proper  condition  during 
the  voyage,  and  that  they  shall  engage  in 
freighting  the  vessel,  with  tlie  understanding 
that  no  goods  shall  be  laden  thereon  except 
such  as  the  charterer  shall  designate,  the  pro- 
visions indicate  that  a  contract  of  affreight- 
ment is  intended  and  are  inconsistent  and  in- 
compati,ble  with  the  idea  of  a  demise.  Grim- 
berg i\  Columbia  River  Packers'  Assoc.  (Ore- 
gon), 8-491. 

Effect  of  provision  imposing  duties 
upon  charterer.  —  A  provision  in  a  char- 
ter-party that  the  charterer  shall  pay  all  the 
wages  of  the  orew,  excepting  the  captain,  all 
port  charges  and  labor  bills,  and  furnish  all 
np.cessary  provisions,  fuel,  etc,,  during  the 
whole  of  the  voyage,  militates  strongly  against 
tliP  idea  that  the  contract  is  one  of  nffreight- 
nient  only.  Grimberg  v.  Columbia  River 
Packers'  Assoc.  (Oregon),  8-491. 
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Effect  of  provision  that  charterer 
shall  "  employ  "  vessel  only  in  lawf  nl 
trade.  —  While  a  covenant  in  a  charter-party 
that  the  charterer  shall  "  employ  "  the  vessel 
only  in  lawful  trade  militates  strongly  against 
the  idea  that  the  contract  is  one  of  affreight- 
ment ony,  the  charterer  may  reasonably  make 
such  a  covenant  without  taking  a  demise  of 
the  vessel.  Grimberg  v.  Columbia  River  Pack- 
ers'Assoc.   (Oregon),  8-491. 

Contract  held  to  he  one  of  affreight- 
ment. —  The  provisions  of  a  charter-party 
considered,  and  held,  when  construed  as  a 
whole  in  connection  with  the  presumption 
against  a  demise  and  in  the  light  of  the  fact 
that  the  instrument  contains  no  technical 
terms  of  demise,  to  show  that  the  contract  is 
one  of  affreightment  and  not  of  demise,  not- 
withstanding the  fact  that  the  instrument 
contains  certain  provisions  strongly  indica- 
tive of  a  demise.  Grimberg  «>.  Columbia 
River  Packers'  Assoc.  (Oregon),  8-491. 

Charter-party  amounting  to  demise. 
—  Where  the  terms  of  a  charter-party  pro- 
vide that  the  owner  is  to  "  deliver  "  the  yacht 
to  the  charterer,  and  that  the  charterer  is  to 
"  furnish  all  supplies,  also  a.  marine  and  fire 
insurance,  also  insure  the  yacht  against  the 
perils  of  war,  and  return  her  in  as  good  con- 
dition as  when  she  was  received,"  the  charter 
party  amounts  to  a  demise  of  the  yacht, 
though  the  owner  is  to  pay  the  crew's  wages 
provided  they  do  not  exceed  a  specified  sum 
per  month.  Auten  v.  Bennett  (N.  Y.),  5- 
620. 

b.  Renunciation  of  contract  of  affreightment. 

What  constitutes. —  The  justifiable  aban- 
donment of  a  vessel  during  a  voyage,  with 
the  intent  not  to  return  to  her  or  to  complete 
the  voyage,  must  be  regarded  as  a  renuncia- 
tion of  the  contract  of  affreightment,  even  if 
not  a  repudiation  of  its  terms  as  binding. 
The  Eliza  Lines   (U.  S.),  4^06. 

Liability  for  freight  after  renuncia- 
tion. —  Where,  after  such  an  abandonment, 
the  vessel  and  her  cargo  are  taken  by  salvors 
t .1  a  port  other  than  the  port  of  destination, 
the  cargo  owners  have  a  right  to  decline  to 
be  bound  further  by  the  contract  and  to  pro- 
cure the  sale  of  the  cargo  at  such  port,  in- 
stead of  permitting  the  master  to  complete 
the  voyage  and  earn  the  contract  freight; 
and  this  though  the  master  files  a  libel 
against  the  cargo  and  cargo  owners,  for 
freight  and  general  average  one  hour  before 
the  cargo  owners  file  a  libel  against  the  cargo 
for  possession.  Hence,  where  pro  rata  freight 
has  been  allowed  as  a  charge  against  the  pro- 
ceeds of  sale,  in  admiralty  proceedings  insti- 
tuted after  the  abandonment  and  salvage,  it 
is  erroneous  to  charge  the  cargo  owners  per- 
sonally with  the  net  freight  that  would  have 
been  earned  had  the  voyage  been  completed. 
The  Eliza  Lines  (U.  S.),  4-406. 

c.  Liability  of  owner  of  vessel. 

Where  vessel  is  unseaworthy  at  com- 
ia?npew«l>t  9<  voyage,  —  A  ship  owner 


whose  ship  is  unseaworthy  at  the  commence- 
ment of  a  chartered  voyage  is  liable  to  the 
charterer  only  for  an  injury  to  the  cargo 
caused  directly  by  the  unseaworthiness  of  the 
vessel,  and  not  for  an  injury  caused  by  a 
peril  of  the  sea  excepted  in  the  bill  of  lading 
and  not  the  result  of  the  unseaworthiness  of 
the  vessel.  The  ship  owner  is  not  reduced  to 
the  position  of  a  common  carrier  by  the  un- 
seaworthiness of  liis  vessel  so  as  to  be  liable 
for  all  damage  occasioned  the  cargo  even  by 
excepted  causes  of  peril.  The  Europa  (Eng.), 
13-505. 

d.  Liability  of  charterer  of  vessel. 

Application  of  statute  limiting  lia- 
bility of  "  owner."  —  In  the  English  Mer- 
chant Shipping  Act  of  1894  limiting  the  lia- 
bility for  loss  or  damage  caused  by  the 
negligent  or  improper  navigation  of  a  vessel 
operated  by  the  servants  of  the  owner,  the 
word  "  owner  "  includes  persons  operating  a 
vessel  under  a  charter  by  demise,  and  the 
latter  may  claim  the  limitation  of  liability 
■prescribed  by  the  act  in  favor  of  the  owners 
of  vessels.   Jackson  v.  Blanche  (Eng.),  11-29. 

e.  Cancellation  of  charter  party. 

Exercise    of    right   to    cancel.   —   The 

plaintiffs  chartered  to  the  defendants  a  ship 
which  was  to  go  with  all  convenient  speed  to 
Newcastle,  New  South  Wales,  and  there  load 
a  cargo  of  coals  which  the  freighters  bound 
themselves  to  ship.  The  defendants  had  the 
option  to  cancel  the  charter  party  if  the  ship 
bad  not  arrived  ready  to  load  at  Newcastle  by 
Dec.  15,  1907.  The  ship  was  detained  and  did 
not  arrive  at  Newcastle  till  June  15,  1908, 
whereupon  the  charterers  canceled  the  char- 
ter party.  Meanwhile  the  plaintiffs  had 
called  upon  the  defendants  to  exercise  as  soon 
as  December  15  had  passed  their  option  to 
cancel.  The  defendants  refused  to  do  so,  and 
the  plaintiffs  brought  this  action  for  damages 
for  breach  of  contract  on  the  ground  that  the 
defendants  ought  to  have  exercised  their  op- 
tion as  soon  as  Dec.  15,  1907,  had  passed  and 
they  had  been  called  upon  to  do  so,  or  within 
a  reasonable  time  afterwards;  and  that  inas- 
much as  they  had  declined  to  elect  within  a 
reasonable  time  from  that  date  the  option 
was  gone:  Held,  by  Bray,  J.,  and  by  the 
Court  of  Appeal,  that  the  owners  were 
bound  to  send  the  ship  to  Newcastle;  that 
there  was  nothing  to  show  that  the  charterers 
were  not  to  have  the  full  benefit  of  that  obli- 
gation because  the  ship  could  not  get  there 
by  the  named  date;  and  that  the  charterers 
could  not  be  called  upon  to  exercise  their  op- 
tion to  cancel  the  contract  until  the  ship  had 
arrived  at  Newcastle.  Moel  Tryvan  Ship  Co. 
r.  Andrew  Weir  &  Co.  (Eng.),  20-583. 

3.  Liability  fob  Negligence. 

Injury  by  displacement  waves.  —  In 

an  action  to  recover  damages  for  the  death  of 
the  plaintiff's  intestate  by  drowning  through 
th(    negligent   oper«itipn   of   the   de(endanit'8 
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steamboat  causing  waves  or  swells  which  cap- 
sized the  smaller  vessel  carrying  the  intes- 
tate, where  it  is  admitted  that  the  steamboat 
was  being  operated  in  the  usual  and  normal 
way  and  the  theory  of  recovery  is  that  the 
accident  was  caused  by  the  failure  of  the  de- 
fendant's servants  to  exercise  due  care  and 
to  stop  the  steamboat  after  the  discovery  of 
the  intestate's  peril,  no  liability  exists  unless 
the  defendant's  servants  are  shown  to  have 
seen  the  smaller  vessel  and  to  have  known  of 
its  peril;  and  counts  in  the  complaint  aver- 
ring that  the  smaller  vessel  was  plainly  visi- 
ble but  not  that  it  was  seen,  and  averring 
that  it  was  seen  but  not  that  its  peril  was 
obvious  or  known  to  the  defendant's  servants, 
are  demurrable.  Daniels  v.  Carney  (Ala.), 
12-612.  ' 

Pleading.  —  In  such  an  action,  a  count 
in  the  complaint  failing  to  aver  that  the  ser- 
vant or  servants  of  the  defendant  who  were 
operating  the  steamboat  at  the  time  of  the 
accident  were  acting  within  the  scope  of  their 
authority  is  insufficient  and  demurrable. 
Daniels  v.  Carney  (Ala.),  12-612. 

4.  Carbiage  of  Goods. 

Exemptions  from  liability.  —  Evidence 
that  a  cargo  has  been  damaged  by  sea  water 
does  not  of  itself  tend  to  establish  that  such 
damage  was  caused  by  a  peril  of  the  sea  with- 
in a  provision  in  the  bill  of  lading  exempting 
the  carrier  from  liability  for  damage  caused 
by  "  the  dangers  and  accidents  of  the  seas." 
The  Folmina  (U.  S.),  15-748. 

Burden  of  proof  vhere  exemption  is 
claimed.  —  In  such  a  case,  the  carrier  must 
sustain  the  burden  of  proof  that  the  damage 
was  occasioned  by  a  peril  of  the  sea  by  show- 
ing that  the  efficient  cause  which  permitted 
the  sea  water  to  enter  was  a  sea  peril,  and 
where  the  evidence  does  not  disclose  such 
efficient  cause,  the  doubt  as  to  the  cause  of 
the  entrance  of  the  sea  water  must  be  re- 
solved against  the  carrier.  The  Folmina  (U. 
S.),  15-748. 

Contribution  in  general  average  be- 
t^peen  ourners  of  cargo.  —  Where  a  cargo 
of  coal  takes  fire  by  spontaneous  combustion, 
without  fault  on  the  part  of  the  shippers  or 
tlie  owners  of  the  vessel,  and  the  water  used 
in  extinguishing  the  fire  damages  the  whole 
cargo  of  coal,  the  owners  of  the  coal  are  en- 
titled to  contribution  in  general  average  for 
their  loss  in  the  extinguishment  of  the  fire, 
as  a  sacrifice  voluntarily  made  by  them  for 
the  common  advantage  of  all.  Greenshields 
V.  Stephens  (Eng.),  13-245. 

5.  Cabbiaoe  of  Passenoebs. 

Criminal  liability  for  negligent  loss 
of  life  of  passenger, —  In  a  criminal  prose- 
cution against  the  captain  of  a  vessel  for 
manslaughter  for  the  negligent  loss  of  human 
life  by  fire  on  his  vessel,  evidence  as  to  the 
point  in  the  vessel's  course  at  which  the  fire 
v\'as  first  discovered  held  to  raise  a  question 
of  fact  for  the  jury,  and  to  support  a  finding 


against  the  contention  of  the  defendant.    Van 
Schaiek  v.  United  States  (U.  S.),  14-456. 

What  prosecution  must  prove.  —  In  a 
prosecution  against  the  captain  of  a  vessel 
under  the  federal  statute  providing  that 
"  every  captain,  engineer,  pilot,  or  other  per- 
son employed  on  any  steamboat  or  vessel,  by 
whose  misconduct,  negligence,  or  inattention 
to  his  duties  on  such  vessel  the  life  of  any 
person  is  destroyed  .  .  .  shall  be  deemed 
guilty  of  manslaughter,"  it  is  only  necessary 
for  the  United  States  to  prove  that  the  de- 
fendant was  a  captain  of  the  vessel  in  ques- 
tion, and  that  he  was  guilty  of  misconduct, 
negligence,  or  inattention  to  his  duties  on 
such  vessel,  by  reason  of  which  human  life 
was  destroyed;  and  since-intent  is  not  an  ele- 
ment of  the  off'ense,  malice  need  not  be  proved, 
and  it  unnecessary  to  show  that  the  acts 
or  omissions  which  caused  the  loss  of  life 
wfre  wilful  or  Intentional.  Van  Schaiek  v. 
United  States  (U.  S.),  14-456. 

Duty  of  captain  of  vessel,  —  The  law 
places  upon  the  captain  of  a  vessel  person- 
ally the  duty  of  seeing  that  his  vessel  has 
sufficient  protection  against  fire,  and  the  filing 
of  a  certificate  signed  by  the  United  States 
inspectors  certifying  that  the  vessel  has  been 
duly  inspected  and  is  permitted  to  navigate 
at  the  time  a  fire  occurs,  does  not  exculpate 
the  captain  of  the  vessel  from  criminal  lia- 
bility for  a  failure  of  duty  on  his  part.  Van 
Schaiek  ■;;.  United  States  (U.  S.),  14-456. 

The  master  of  a  wooden  vessel  carrying 
quantities  of  exposed  combustible  materials 
and  thronged  with  hundreds  of  excursionists 
unaccustomed  to  travel  is  bound .  to  exercise 
a  gieater  degree  of  watchfulness  and  care 
than  is  required  of  the  commander  of  a  steel 
vessel  carrying  comparatively  experienced 
passengers.  Van  Schaiek  v.  United  States 
(U.  S.),  14-456. 

Presumption  of  negligence.  —  Where 
fire  breaks  out  on  an  excursion  steamboat 
sailing  in  quiet  inland  waters  with  no  vis 
major  or  unusual  disturbance  of  the  elements, 
and  in  half  an  hour  afterwards  ninety  per 
cent,  of  the  persons  on  board  are  either 
drowned  or  burned  to  death,  the  calamity  is 
necessarily  due  to  negligence,  and  not  to  in- 
evitable accident.  Van  Scliaick  v  United 
States  (U.  S.),  14-456. 

Maintenance  of  efficient  fire  drill.  — 
The  provision  of  the  United  States  statutes 
requiring  in  substance  that  the  captain  of  a 
vessel  shall  maintain  an  efficient  fire  drill  is 
violated  where  the  station  bills  posted  on  the 
vessel  fail  to  assign  the  members  of  the  crew 
to  their  places  in  case  of  fire  or  disaster,  and 
the  captain  for  more  than  a  month  prior  to 
the  destruction  of  the  vessel  by  fire  fails  to 
call  the  crew  to  quarters  and  to  drill  them  as 
to  the  duties  of  firemen,  or  to  exercise  them 
Ki  swinging  out  the  life  boats  or  in  using  the 
pumps  or  in  testing  the  hose.  Van  Schaiek 
V.  United  States  (U.  S.),  14-456. 

The  captain  of  a  vessel  is  not  relieved  of 
hie  duty  to  maintain  an  efficient  fire  drill  bvi 
instructing  the  crew  in  respect  to  their  duties 
as  firemen,  by  the  fact  that  the  crew  is  com- 
posed of  raw  and  ignorant  material,  the  per- 
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sonnel  of  which  is  constantly  changing.  Van 
Schaick  r.  United  States  (U.  S.),  14-456. 

Where  there  is  no  systematic  effort  on  a 
vessel  to  comply  with  the  requirements  of  the 
law  as  to  fire  drills,  and  the  vessel  is  after- 
wards destroyed  hy  fire  without  any  effective 
activity  on  the  part  of  the  captain  or  crew 
to  mitigate  the  disaster  or  save  the  lives  of 
the  passengers,  it  cannot  be  said  that  if  the 
captain  had  assigned  to  each  man  his  post  in 
case  of  fire,  and  systematically  instructed  the 
crew  in  their  duties  under  such  circumstances, 
the  progress  of  the  flames  would  not  have 
been  arrested  or  stayed.  Van  Schaick  v. 
United  States  (U.  &.),  14-456. 

Evidence  of  failure  to  supply  fire 
hose.  —  Evidence  from  which  a  jury  is  au- 
thorized to  find  that  no  fire  hose  connected 
the  port  standpipe  or  the  standpipe  on  the 
promenade  and  hurricane  decks  of  a  vessel 
with  the  fire  pumps,  is  sufficient  to  support  a 
finding  of  negligence  in  that  respect  or  on  the 
part  of  the  captain  of  the  vessel,  contributing 
materially  to  the  destruction  of  the  vessel  by 
fire  and  the  loss  of  life  thereon.  Van  Schaick 
V.  United  States  (U.  S.),  14-456. 

Failure  to  inspect  fire  hose.  —  The  un- 
excused  negligence  of  the  captain  of  a  vessel 
ir.  leaving  fire  hose  exposed  to  fog  and  damp- 
ness without  use  or  testing  for  thirteen  years, 
in  connection  with  the  fact  that  it  burst  the 
moment  water  was  turned  on  to  extinguish  a 
conflagration,  is  sufficient  evidence  to  sustain 
a  verdict  finding  the  captain  guilty  of  neglect 
and  inattention  to  duty  in  failing  to  see  that 
the  fire-fighting  apparatus  was  maintained  in 
efficient  order  and  ready  for  immediate  use. 
Van  Schaick  v.  United  States  (U.  S.),  14^ 
456. 

Failure  to  inspect  life  preservers.  — 
Qn  the  question  of  the  criminal  liability  of 
the  captain  of  a  vessel  in  failing  to  exercise 
ordinary  care  to  see  that  the  life  preservers 
wore  in  fit  condition  for  use,  where  there  is 
evidence  that  on  the  day  of  the  burning  of 
the  vessel,  many  of  the  life  preservers  went 
to  pieces  as  soon  as  taken  from  the  racks, 
and  that  others  which  were  adjusted  proved 
inadequate,  as  persons  wearing  them  were 
seen  to  sink  and  when  brought  up  were  dead, 
an  instruction  to  the  jury  tliat  they  must 
assume  that  the  life  preservers  originallj'  fur- 
nished were  sufficient,  and  that  it  was  for 
the  jury  to  say  whether  the  life  preservers 
were"  out  of  condition,  and  if  so  whether  it 
r/as  due  to  any  fault  of  the  defendant  who 
iras  required  to  exercise  only  reasonable  care 
regarding  them,  and  that  if  through  hi&  neg- 
ligence any  persons  wearing  the  life  preser- 
vers were  forced  by  the  fire  into  the  water 
where  they  were  drowned,  then  the  jury  must 
find  that  the  life  preservers  were  so  insuffi- 
cient through  the  defendant's  neglect  that 
they  contributed  nothiilg  to  the  efforts  of 
such  persons  to  support  themselves  in  the 
water,  is  a  fair  statement  of  the  issue,  and 
a  finding  against  the  defendant  on  the  evi- 
dence will  rjnt  be  disturbed.  Van  Sehairk  v. 
United  States  (U.  S.),  14-456. 


6.  Use  of  Navigable  Watebs. 

liimitatidn  of  right  to  use.  ^-  The  right 
of  the  public  to  the  use  of  the  waters  of  a 
navigable  harbor  is  limited  to  tiser  for  the 
purposes  of  navigation  and  fishery  and  md,t- 
ters  incidental  thereto,  and  any  right  of  navi- 
gation claitaed  ovter  such  waters  must  be  a 
right  incidental  to  the  navigation  of  the  jjfer- 
son  claiming  it,  and  nbt  a  right  incidental  tb 
the  navigation  of  others;  ttnd  therefore  a  col- 
liery o«Tier  has  no  right  to  moor  a  coal  htilk 
in  a  public  harbor  fot  the  phrjjose  Of  supply- 
iilg  toal  therefrom  to  merchant  vfeSsels  enter- 
ing the  harbor.  Dtenaby,  etc.,  Collieries  v. 
Anson  (Eng.),  20-801. 

7.   AUTHOBITT   OF  MaSTEE  TO   BiND   OWSEB. 

Presence  of  managing  agent  of 
owner.  —  The  authority  of  a  master  of  a 
vessel  tp  bjnd  the  owners  in  personam  falls 
within  the  law  of  principal  and  agent  ex- 
cepting when  such  authority  arises  ex  neces- 
sitate, and  there  is  no  authority  eco  necessitate 
in  the  master  of  the  vessel  to  pledge  the 
owner's  credit  where  the  owner  or  his  man- 
aging agent  is  either  at  the  pott  bf  the  ship's 
anchorage,  or  so  near  it  as  to  be  reasonably 
expected  to  intervene  personally.  May  v. 
Hiirley  (N.  J.),  18-874. 


SHOOTING. 

See     Assault     and     Batteby;     HdMiciDE; 
Weapons. 


SHOP. 

Burning  shop,  sec  Abson,  1. 

Contract  for  location  of  railroad  shops,  see 

Railboads,  4  d. 
Injuries  caused  by  crowd  in  department  store, 

see  Negligence,  2. 


SHORE. 

See  Watebs  and  Watebooubses,  3  a. 

SHOWS. 

See  Theatres  and  Public  Resobts. 

SIQE   TRACKS. 

See  Railboads. 


SIDEWALKS. 

See  Streets  ANb  Highways. 

Right  tb  lien  for  cbttStruction  of  slde\\n1ks, 

see  MECHANtcs'  Lien's. 
\''alidity   of  btdiiianee    requiring   rohioval   of 

ice  and  snow,  see  MuSioipal  CorpoSv- 

TIONS,  5  f   (2). 
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SIGNAL  LIGHTS. 

Neglect  to  display  light,  see  Collision. 


SILENCE. 

Silence  of  accused  as  evidence  of  guilt,  see 
CjUMlNAL  Law,  6  n   (4),  8  n  (11)    (a). 


SIGNALS. 

Duty  to  give  signal  of  approaching  street 
cars  at  crossings,  see  Stbeet  Railways, 
8  a  (5). 

Failure  to  hear  fog  signals  as  evidence  of  neg- 
ligent navigation,  see  Colusion. 

Warnings  of  approach  of  trains,  see  Rail- 
roads, 8  b  ( 3 ) . 


SIGNATURE. 

Amending  certificate  of  commitment  by  add- 
ing  signature   of   clerk,    see    Criminal 

Law,  4. 
Descriptive  words   appended  to  signature  to 

check  as  notice  of  trustee  character  to 

draw,  see  Checks,  1. 
Effect  of  signature  as  supplying  omission  of 

grantor's  name  from   deed,  see  Deeds, 

2  a. 
Formal    requirement   in    execution   of    wills, 

see  Wills,  3  c. 
Fraudulently    procuring    genuine    signature, 

see  FoBGEEY,  1  a. 
Memorandum  required  by  statute  of  frauds, 

see  Fbauds,  Statute  of,  3  d. 
Name  of  foreman  of  grand  jury  printed  on 

indictment,    see    Ceiminal    Law,    6    j 

(1). 

Necessity  for  broker  to  sign  contract  for 
sale  of  real  estate,  see  Beokebs,  1  a. 

Necessity  of  filing  signature  of  notary  pub- 
lic, see  Acknowledgments. 

Necessity  of  signature  to  return  on  execu- 
tion, see  Executions,  2. 

Necessity  of  signing  indictment,  see  Indict- 
ments AND  InFOBMATIONS,  3. 

Necesaily  of  signing  testimony  given  before 
police  magistrate,  see  Cbiminal  Law, 
6  m   (10). 

Requisites  of  signature  to  fire  insurance  pol- 
icy, see  Insueance,  5  e  (3). 

Signing  of  bills  by  executive,  see  Statutes, 
1  e. 

Signing  of  bills  by  legislative  officers,  see 
Statutes,  1  d. 

Signing  deeds,  see  Deeds,  1  b   ( 1 ) . 

Specific  performance  of  unsigned  contract, 
see  Specitic  Pebfoemance,  3  f   ( 5 ) . 

Mark  as  subject  of  expert  testimony. 

—  A  mark  made  as  a  substitute  for  signing 
one's  name  is  a  written  signature,  and  as 
such  is  the  subject  of  expert  testimony.  Aus- 
muB  V.  People  (Colo.),  19-491. 


SIGNS. 

See    Advertisements;    Streets    and    High- 
ways. 


SIMILAR  TRANSACTIONS. 

Proof  of  in  action  for  fraud,  see  Fraud  and 
Deceit,  4. 


SISTER. 

Meaning   of    ^^  ord    "  sister "    in   statute,    see 

Statutes,  4  d. 
Right  of  illegitimates  to  inherit,  see  Descent 

and  Distbibution,  5  b. 


SITUS. 

Situs  of  personal  property  for  taxation,  see 
Taxation,  3  b. 


SKATING  RINKS. 

Power   of   municipality    to   regulate  or    sup- 
press   ska,ting    rinks,    see    Municipal 

COBPOEATIONS,    4   e. 

Regulation  of  hours  for  operation,  see  The- 

ATBBS   AND   PUBLIC   ReSOETS,    1. 

Skating    rinkv  as   BUlsanee,'  see    Nuisances, 
1  b. 

SKILL. 

Betting  on  games  of  skill,  see  Gaming  and 

Gaming  Houses. 
Specific    performance   of   contracts    involving 

special    skill,    see    Specific    Perfobm- 

ANCE,  3  d. 


SLAN0EB. 

See  Libel  and  Slander. 

SLANDER  OF  TITLE. 

See  Libel  and  Slandeb. 

SLAUGHTER  HOUSE. 

Statutory  regulation  of,  see  Constitutional 
Law,  5  0. 


SLAVES. 

Hard  l«;lM>r  for  violating  municipal  ordinance 
as  involuntary  servitude,  see  Criminal 
Law,  7  a  (1). 

Legitimacy  of  chidren.  —  The  child  of 
slave  parents  whose  mother  died  during  slav- 
ery IS  illegitimate,  and  is  not  in  legal  con- 
templation the  brother  of  a  child  of  the  same 
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father  and  a  woman  with  whom  the  father 
lived  as  man  and  wife  during  slavery,  and 
with  whom  he  continued  to  live  up  to  and 
after  the  Alabama  statute  legalizing  their 
marriage.  The  latter  child  is  legitimate  and 
cannot  inherit  from  the  former.  Johnson  v. 
Shepherd   (Ala.),  5-143. 


SLEEPING-CAR   COMPANIES. 

See  Cabbiebs,  7. 

SLOT   MACHINES. 

See  Gasiing  and  Gaming  Houses. 

SLOUGH. 

Use  of   water   of  slough   for   irrigation,   see 

IBBIGATION. 

SMALLPOX. 

Smallpox  hospital  as  nuisance,  see  Hos- 
pitals AND  ASTIitTMS,  3. 

SMART   MONET. 

See  Damages,  4. 

SMELTERS. 

Statutory  regulation  of  hours  of  labor  in 
smelters,  see  Labob  Laws,  1  a. 

SMOKE. 

Liability  of  railroads  for  injuries  by  smoke 
from   locomotives,  see  Raii30Ads,  7   b. 

Prohibiting  emission  of  smoke  within  cor- 
porate limits,  see  Municipal  Cobpoka- 
TiONS,  4  d   (3). 

Smrke  as  nuisance,  see  Nuisances,  1  b. 


SNOW. 

Validity   of   ordinance   requiring  removal   of 
snow    from    sidewalks,    see    Municipal 

COBPOBATIONS,    5    f     (2). 


SOCIETIES  AND  UNINCORPORATED 
ASSOCIATIONS. 

1.  Initiation. 

2.  Expulsion  pbom  Membebship. 

3.  Actions   by  and  against  Unincob- 

POBATED  Associations  oe  Members 
Thebeof. 


1.  Initiation. 

Liability  of  snpreme  lodge  for  iB> 
juries  received  in  initiation  in  sub- 
ordinate lodge.  —  The  supreme  lodge  or 
tent  of  a  fraternal  association  organized  as 
a  corporation,  possessing  exclusive  jurisdic- 
tion and  control  over  all  subordinate  tents 
or  lodges,  and  having  by-laws  requiring  the 
oflBcers  of  such  subordinate  tents  to  carry 
out,  in  the  initiation  of  members,  the  ritual 
established  and  promulgated  by  the  supreme 
tent,  is  liable  in  damages  for  injuries  sus- 
tained by  a  person  wliile  undergoing  initia- 
tion in  a  subordinate  tent  in  accordance 
with  such  ritual,  as  the  officers  and  members 
of  the  subordinate  tent  conducting  the  ini- 
tiation and  following  the  directions  of  the 
ritual  are  the  lawfully  constituted  agents  of 
the  supreme  tent.  Thompson  v.  Supreme 
Tent,  etc.,    (N.  Y.),  12-552. 

2.  Expulsion  fbom  Membebship. 

Remedy  of  member  Trrongfnlly  ex- 
pelled. —  An  action  to  recover  damages  for 
causing  the  wrongful  expulsion  of  the  plain- 
tiff from  society  may  be  maintained  without 
first  exhausting  the  remedy  by  appeal  to  the 
tribunals  of  the  society.  St.  Louis,  R.,  etc., 
Co.  V.  Thompson   (Tex.),  19-1250. 

The  remedy  of  a  person  who  has  been 
wrongfully  expelled  from  membership  in  a 
voluntary  unincorporated  association  is  by 
an  action  for  damages,  and  not  by  mandamus 
to  compel  his  restoration  to  membership. 
Doyle  r.  Burke   (R.  I.),  16-1245. 

Damages  for  wrongful  expulsion.  — 
In  an  action  to  recover  damages,  exemplary 
as  well  as  actual,  for  causing  the  expulsion 
of  the  plaintiff  from  a  beneficial  society,  it 
is  proper  to  permit  the  plaintiff  to  testify 
that  he  is  married  and  has  a  family.  St. 
Louis,  R.,  etc.,  Co.  v.  Thompson  (Tex.),  19- 
1250. 

3.  Actions  by  and  against  Unincobporated 
Associations  ob  Members  Thereof. 

Capacity  to  sue  and  be  sued.  —  In  the 

absence  of  an  enabling  statute  an  unincorpo- 
rated association  cannot  be  sued  in  the  asso- 
ciation name.  Karges  Furniture  Go.  v.  Amal- 
gamated Woodworkers  Local  Union  (Ind.), 
6-829. 

Voluntary  unincorporated  associations,  not 
engaged  in  some  business  enterprise,  can  nei- 
ther sue  nor  be  sued  in  the  association  name, 
but  actions  in  which  such  associations  are 
involved  must  be  brought  in  the  names  of  the 
members.  St.  Paul  Typotheta;  v.  St.  Paul 
Bookbinders'   Union    (Minn.),  3-695. 

The  St.  Paul  Typothetse  held  to  be  an  un- 
incorporated association  without  capacity  to 
sue  in  the  association  name.  St.  Paul  Ty- 
pothetce  v.  St.  Paul  Bookbinders'  Union 
(Minn.),  3-695. 

The  St.  Paul  Bookbinders'  Union  No.  37 
held  to  be  an  unincorporated  association 
without  capacity  to  be  sued  in  the  associa- 
tion name.  St.  Paul  TypothetiE  v.  St.  Paul 
Bookbinders'  Union    (Minn.),  3-695. 
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Effect  of  statute  anthorizing  action 
against  firm  in  firm  name.  —  The  Minne- 
sota statute  providing  that  when  two  or 
more  persons  associate  in  any  business, 
transacting  tlie  business  under  a  common 
name,  they  may  be  sued  by  that  name,  ap- 
plies only  to  business  associations  and  au- 
thorizes actions  against,  but  not  by,  such 
associations.  St.  Paul  Typothetse  i;.  St.  Paul 
Bookbinders'  Union   (Minn.),  3-695. 

Proof  of  constitution  of  association. 
—  On  the  trial  of  an  action  brought  to  charge 
the  defendant  with  liability  as  a  member  of 
an  unincorporated  association,  where  the 
plaintm  oflfers  in  evidence  a  paper  purport- 
ing to  be  the  constitution  of  the  association, 
and  a  person  who  is  admitted  to  be  a  member 
of  the  association  and  to  have  been  its  secre- 
tary for  a  number  of  years,  is  permitted  to 
testify,  without  objection,  that  the  paper  of- 
fered is  the  constitution  of  the  association 
and  that  it  has  been  kept  in  the  archives 
thereof  and  acted  under  as  a  constitution, 
the  defendant's  objection  to  the  admission  of 
the  paper  in  evidence,  on  the  grounds  that  no 
proof  has  been  oflFered  of  an  organization  of 
any  society  that  has  adopted  such  ostensible 
constitution,  and  that  the  paper  has  never 
been  recorded  in  the  record  books  of  the  so- 
ciety as  its  constitution,  is  properly  over- 
ruled.    Tarbell  v.  Gifford  (Vt.),  17-1143. 

Proof  of  defendant's  membership.  — 
In  an  action  brought  to  charge  the  defendant 
with  liability  as  a  member  of  an  unincorpo- 
rated agricultural  society,  proof  that  the  de- 
fendant was  an  exhibitor  at  the  annual  fair 
of  the  society,  and  entered  his  exhibit  at  the 
secretary's  office  on  the  first  day  of  the  fair, 
and  paid  one  dollar,  and  received  a  tag  or 
card  for  his  exhibit,  and  also  a  ticket  headed 
"Membership  Ticket,"  which  he  used  as  an 
admission  ticket  only  and  surrendered  at  the 
close  of  the  fair,  is  not  conclusive  as  to  the 
defendant's  membership  in  the  society,  even 
though  the  constitution  of  the  society  pro- 
vides that  any  person  may  become  a  member 
of  the  society  for  one  year  by  paying  one 
dollar,  which  payment  shall  entitle  him  to 
exhibit  at  the  annual  fair  of  the  society,  and 
to  receive  one  ticket  of  admission,  and  to 
vote  at  all  meetings  and  elections  of  the 
society,  where  there  is  nothing  to  show  that 
the  defendant  had  any  knowledge  of  the  con- 
stitution, and  where  the  ticket  which  he  pur- 
chased, aside  from  its  heading,  did  not  indi- 
cate any  privilege  in  the  purchaser  other 
than  that  of  admission  to  the  fair.  In  such 
a  case  the  defendant  should  be  permitted  to 
show,  if  he  can,  that  the  ticket  was  delivered 
to  and  taken  by  him  as  an  admission  ticket 
to  the  fair  only,  and  that  he  did  not  read 
the  ticket  and  supposed  that  it  was  nothing 
more  than  such  an  admission  ticket,  and  the 
exclusion  of  evidence  offered  by  the  defend- 
ant for  that  purpose  constitutes  reversible 
error.     Tarbell  v.  Gifford  (Vt.),  17-1143. 

Admissibility  of  record  of  associa- 
tion's meetings.  —  On  the  trial  of  an  action 
brought  to  charge  the  defendant  with  lia- 
bility as  a  member  of  an  unincorporated  as- 
sociation, a  book  purporting  to  contain  a  rec- 


ord of  the  doings  of  the  association  at  its 
meetings,  when  properly  identified  by  the 
secretary  of  the  association,  is  admissible  in 
evidence  on  behalf  of  the  plaintifT  for  the 
purpose  of  showing  the  organization  and  do- 
ings of  the  association,  even  though  it  does 
not  appear  that  the  defendant  knew  of  the 
meetings  referred  to  therein,  or  attended  any 
of  them,  or  signed  the  by-laws,  or  had  knowl- 
edge of  any  constitution  of  the  association. 
Tarbell  o.  Gifford   (Vt.),  17-1143. 
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Loss  of  society  of  child  as  element  of  dam- 
age, see  Damages,  9  e. 

Loss  of  society  of  wife  as  element  of  damage, 
see  Husband  and  Wife,  3  a. 


SOIL. 

Ownership  of   soil   in  highway,  see   Stbeets 

AND  Highways,  6. 
Ownership  of  soil  in  private  way,  see  Pbivate 

Wats. 


SOLDIERS. 

Exemption  of  veterans  from  occupation  taxes, 
see  Licenses,  3. 

Preference  of  veterans  as  officers  or  em- 
ployees  of   municipalities,  see   Mttnici- 

PAL    COBPOEATIONS,    14. 

Preference  of  veterans  in  appointment  of  pub- 
lic officers,  see  Public  Oeficebs,  3  a 
(3). 


SOLE  AND   UNCONDITIOl 
OWNERSHIP    CLAUSE. 

See  Insurance,  5  g  (2), 


SOLICITATION. 

Commission  of  crime  procured  at  solicitation 
of  complaining  witness,  see  Physicians 
and  Subqeons. 

Prohibition  of  soliciting  of  business  on  rail- 
road trains,  see  Cabbiees,  2  a. 

Prohibition  of  soliciting  of  patients  by  phy- 
sicians, see  Physicians  and  Surgeons 
1  a. 

Soliciting  sexual  intercourse  as  a  tort,  see 
Torts. 


SOLICITORS. 

Sufficiency  of  verification  of  bill  by  affidavit 
of  solicitor,  see  Injunctions,  3  c   (2). 


SOVEREIGNTY. 


See  States. 
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SPEAKING  DEMURRER. 

See  Pleading,  5  c. 

SPECIAL  APPEARANCE. 

See  Appearances. 

SPECIAI.   ATTORNEY. 

Employment  to  assist  prosecuting  attorney, 
see  Criminal  Law,  6  i ;  Prosecuting 
Attorneys. 

SPECIAL   DAMAGES. 

Necessity  of  pleading,  see  Damages,  10  b. 

Necessity  of  special  damage  to  constitute  ac- 
tionable libel,  see  Libel  and  Slander, 
1  e. 

Necessity  of  verdict  in  action  for  libel  or 
slander,  see  Libel  and  Slander,  4  e. 

SPECIAL   ELECTIONS. 

See  Elections,  3. 

SPECIAL  JUDGE. 

See  Judges,  5. 

SPECIAL  LAWS. 

See  Constitutional  Law,  19;  Game  and 
Game  Laws,  5  a  (;i). 

Creation  of  eQ^pors^tion  by  special  laws,  see 
Municipal  Corporations,  3. 

Criminal  statute,  see  Banks  and  Banking,  7. 

Validity  of  local  option  laws,  see  Intoxicat- 
ing Liquors,  3  d. 

SPECIAL  OR  LOCAL  ASSESSMENTS. 

1.  Constitutionality      of      Statutes, 

1418. 

2.  Nature  of  Improvements  for  Which 

Assessments  Mat  Be  Levied,  1419. 

3.  Property    Subject   to    Assessment, 

1419. 
4:  Municipal  Ordinances,  1420. 

5.  Contract  for  Making  Improvement, 

1420. 

6.  Amount  qf  Assessment  and  Appor- 

tionment, 1420. 

7.  Assessment  Proceedings,  1421. 

a.  In  general,  1421. 
h.  Notice  in  .nssessnient  proceedings, 
1421. 

c.  Form  and  contents  of  assessment, 

1421. 

d.  Curative  acts,  1421. 

f.  Appeals    from   assessments,    1421. 


8.  Enforcement  and  Collection,  1422. 

9.  Remedies  of  Property  Owner,  1422. 
10.  Assessments  as  "Taxes,"  1422. 

Injunctions  againet  special  assessments,  see 
Municipal  Corporations,  7  f. 

Limitation  of  time  for  commencement  of 
statute  to  enforce  assessment,  see  Limi- 
tation op  Actions,  14. 

Street  sprinkling  assessments,  see  Municipal 
Corporations,  3  e. 

1.  Constitutionality  of  Statutes. 

Statute  authorizing  adjoining  mu- 
nicipalities to  unite  in  making  im- 
provement. —  A  statute  which  authorizes 
adjoining  municipalities  to  unite  in  making 
an  improvement  partly  in  each,  the  cost  to 
be  apportioned  between  such  municipalities 
(Hurd's  lU.  St.  1909,  p.  480),  violates  a  con- 
stitutional provision  (Const.  111.  1870,  art. 
IX.,  §  9)  authoriziiig  local  improvements  In 
municipalities  to  be  paid  for  "  by  special  as- 
sessment or  by  special  taxation  of  contiguous 
property."     Loeffler  (?.  Chicago  (111.),  20-38S. 

Statute  imposing  personal  liability 
on  abutting  owner.  —  As  special  assess- 
ments for  local  improvements  can  be  justified 
only  upon  the  theory  of  benefit  to  the  abut- 
ting property,  a  statute  providing  for  such 
an  assessment  must  be  held  unconstitutional 
in  so  far  as  it  authorizes  a  personal  suit 
against  an  abutting  owner  for  the  recovery 
of  the  assessment,  and  subjects  all  his  real 
and  personal  property,  wherever  situated,  to 
execution  in  satisfaction  of  any  judgment 
that  may  be  obtained.  Such  provisions  vid- 
late  the  principle  forbidding  the  taking  of 
property  without  compensation.  Brookings 
».  Natwick  (S.  Dak.),  17-1254. 

Constitutional  prohibition  against 
delegation  of  power  to  levy  taxes.  ~ 
Assessments  for  local  improvements  are  not 
prohibited  by  the  provisions  of  the  Montana 
constitution  (art.  5,  %  36,  and  art.  12,  §  4) 
that  the  legislature  shall  not  delegate  to  any 
special  commission,  etc.,  any  power  to  levy 
taxes,  and  that  the  legislature  shall  not  levy 
taxes  in  any  county  or  municipali^  for 
county  or  municipal  purposes.  Such  pro- 
visions relate  only  to  taxation  for  general 
governmental  purposes.  Beltings  Sugar  Co. 
V.  Fish  (Mont.),  20-264. 

Constitutional  requirement  that  all 
taxes  be  uniform.  —  A  special  assessment 
for  local  improvemente  is  not  a  tax  within 
the  meaning  of  a  constitutional  requirement 
that  all  taxes  shall  be  uniform  throughout 
the  state.  Nor  does  the  levy  of  such  an 
assessment  constitute  taking  property  with- 
out due  process  of  law.  Arnold  v.  Knox- 
ville  (Tenn.),  5-881, 

Power  of  legislature  to  create  Im- 
provement districts  in  cities.  —  The  leg- 
islature of  Tennessee  has  the.  constitutional 
power  to  provide  by  statute  for  the  creation 
of  improvement  districts  in  cities,  and  to  au- 
thorize the  levying  of  special  assessments  for 
local  improvements  in  such  districts;  and 
the   cities   coming   within   the   provisions   of 


SPECIAL  OR  LOCAL  ASSESSMENTS. 


1419 


such  a  statute  have  the  power  to  pass  valid 
ordinances  for  its  enforcement.  Arnold  v. 
Knoxville    (Tcnn.),  5-881. 

Oonstitntionality  of  Indiana  statute. 

—  The  Indiana  statute  providing  for  the  im- 
provement of  streets  and  special  assessments 
for  the  cost  thereof  is  not  in  violation  of  any 
provision  of  the  federal  or  state  constitu- 
tions, Pittsburgh,  etc.,  R.  Co.  v.  Taber 
(Ind.),  11-808. 

2.  Nature  of  Impbovements  for  Which 
Assessments  May  Be  Levied. 

^Vliat   is    "  local    improvement."   —   A 

local  improvement  is  one  which  by  reason  of 
its  being  confined  to  a  locality  enhances  ihe 
value  of  adjacent  property,  as  distinguished 
from  benefits  diffused  by  it  throughout  the 
municipalitv.  LoefBer  v.  Chicago  (111.),  20- 
335. 

Nature  of  question  as  to  local  im- 
provement. —  The  question  whether  an  im- 
provement is  local  in  character  so  that  it 
may  be  made  by  special  assessment  is  one  of 
fact,  but  the  determination  of  the  local  au- 
thorities is  subject  to  review  by  the  courts. 
LoeflSer  v.  Chicago    (111.),  20-335. 

Single  seiver  in  two  municipalities. — 
A  sewer  partly  in  one  municipality  and 
partly  in  another,  for  the  use  and  benefit  of 
both,  is  one  continuous  improvement  and  not 
two  separate  and  distinct  improvements. 
Loeffler  r.  Chicago   (111.),  20-335. 

Water  pipe  laid  under  roadbed  of 
public  street.  —  A  water  pipe  laid  under 
the  roadbed  of  a  public  street  is  in  no  sense 
an  appendage  to  or  a  part  of  the  adjoining 
lots,  and  the  requirement  that  the  property 
owners  shall  lay  the  same  at  their  own  ex- 
pense cannot  be  supported  under  the  police 
power.      Doughten  v.  Camden  (N.  J.),  5-902; 

Sprinbling  of  street.  —  A  provision  in 
a  municipal  charter  that  the  entire  or  part 
of  the  cost  of  sprinkling  a  street  may  be  as- 
sessed upon  the  property  adjacent  thereto  in 
proportion  to  the  benefits  resulting  to  each 
lot,  is  unconstitutional,  because  the  money 
value  of  such  property  is  not  enhanced  by 
the  sprinkling  of  the  street.  Kalamazoo  v. 
Crawford    (Mi«h.),   16-110. 

3.  Property  Subject  to  Assessment. 

Iiiability  of  exempt  corporation  to 
assessment  for  local  improvements.  — 

A  provision  in  the  charter  of  a  corporation 
exempting  its  property  from  "all  taxation, 
state,  county,  municipal,  and  special,"  does 
not  exempt  such  property  from  assessment 
for  local  improvements.  Paving  District  v. 
Sisters  of  Mercy   (Arjc.),  15-347. 

Bigbt  of  way  of  railroad.  —  The  right 
of  way  of  a  railroad  is  not  subject  to  an  as- 
sessment for  a  street  improvement,  and  the 
court  will  enjoin  a  threatened  sale  thereof 
for  failure  to  pay  such  an  assessment. 
Southern  California  R.  Co.  v.  Workman 
(Cal.),  2-583. 

A  railroad  right  of  way  abutting  on  a 
street  is  subject  to  assessment  for  the  im- 
provement of  such  street  although  a  part  of 


the  right  of  way  is  occupied  by  the  street  to 
be  improved.  Pittsburgh,  etc.,  R.  Co.  V. 
Taber  (Ind.),  11-808. 

Tlie  right  of  way  of  a  railroad  abutting  on 
an  improved  street  is  not  exempt  from  a  pro- 
portionate share  of  the  special  tax  for  the 
improvement  as  deriving  no  benefit  there- 
from. Henian  Construction  Co.  v.  Wabash 
It.  Co.   (Mo.),  12-630. 

Under  an  ordinance  providing  for  special 
taxes  for  the  improvement  of  streets  and  ex- 
pressly imposing  a  portion  of  the  expense 
upon  "  all  property  "  in  the  district  fronting 
upon  or  adjoining  the  improvement,  a  por- 
tion of  a  railroad  right  of  way  fronting  on  a 
street  so  improved  is  subject  to  the  tax  and 
cannot  be  relieved  thereof  on  the  theory  that 
the  tax  can  only  be  enforced  against  the  right 
of  way,  and  that  to  do  this  would  be  against 
public  policy  and  in  violation  of  a  constitu- 
tional provision  exempting  public  highways 
from  taxation.  Heman  Construction  Co.  v. 
Wabash  R.  Co.   (Mo.),  12-630. 

Reversion  in  right  of  way  of  rail- 
road. —  Whether  the  fee  or  reversion  in  the 
land  acquired  by  a  railroad  for  a,  right  of 
way  can  be  assessed  for  local  improvements 
and  sold  for  failure  to  pay  the  assessment, 
quwre ;  but  if  such  right  exists,  it  is  not  in 
any  v/ay  affected  by  an  injunction  against 
the  sale  of  the  right  of  way  of  the  railroad. 
Southern  California,  R.  Co.  v.  Workman 
(Cal.),  2-583. 

Property  owned  by  scbool  district.  — 
A  constitutional  provision  exempting  school 
districts  from  "taxation"  is  not  infringed  by 
a  statute  authorizing  the  making  of  a  spe- 
cial assessment  on  lots  owned  by  a  school 
district,  as  exemption  from  taxation  does  not 
mean  exemption  from  special  assessments. 
In  re  Howard  Avenue  (Wash.),  12-417. 

There  is  nothing  in  the  charter  or  ordi- 
nances of  the  city  of  Seattle,  Wash.,  exempt- 
ing school  districts  from  special  assessments. 
In  re  Howard  Avenue  (Wash.),  12-417. 

Under  a  statute  providing  for  a  special  as- 
sessment of  benefited  property  within  the  as- 
sessment district,  and  not  expressly  excepting 
any  property,  either  public  or  private,  public 
school  lots  situated  in  the  district  and  bene- 
fited by  the  improvement  are  subject  to  the 
assessment.  In  re  Howard  Avenue  (Wash,), 
12-417.     : 

County  as  abutting  owner  of  prop- 
erty improved  by  municipality.  —  A 
statute  authorizing  a  certain  county  officer 
to  sign  applications  for  the  improvement  of 
streets  in  a  municipality,  in  cases  where  the 
county  is  an  abutting  owner,  cannot  be  con- 
strued as  imposing  any  liability  upon  the 
county  to  pay  special  assessments  levied  by 
the  municipality  for  such  improvements.  La- 
grange V.  Troup  County   (Ga.),  18-885. 

Where  a  statute  gives  a  general  power  to 
municipal  authorities  to  assess  against  the 
property  abutting  on  streets  improved  a  speci- 
fied percentage  of  the  cost  of  such  improve- 
nients,  and  provides  for  the  collection  of  such 
assessment  by  a  levy  and  sale  of  the  property 
assessed,  and  there  is  no  provision  olearlv 
authorizing   such   assessment   against    public 
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property,  there  is  an  implied  exemption  of 
the  property  of  the  county  from  such  aasesa- 
ment.  Lagrange  t.  Troup  County  (Ga.),  16- 
885. 

Discretion  of  city  councils  in  assess- 
ing benefits  upon  opening  of  street.  — 
Where  a  city  council,  in  assessing  the  bene- 
fits upon  the  opening  of  a  city  street,  re- 
stricts the  assessment  district  to  the  length 
of  the  street  and  to  300  feet  on  each  side  of 
it,  there  is  no  such  abuse  of.  discretion  as 
will  justify  the  courts  in  setting  the  assess- 
ment aside.  Power  i".  Detroit  (Mich.),  5- 
645. 

4.  Municipal  Obdinances. 

Record  of  vote  of  city  council.  —  The 

record  of  the  vote  of  a  city  council  ordering 
a,  street  improvement  sufficiently  shows  the 
vote  therein  where  it  is  recorded  on  sheets  of 
roll  calls  prepared  for  the  purpose,  though 
a  detailed  statement  of  the  vote  is  not  set 
out  in  the  general  record  book.  Nixon  v. 
Burlington  (la.),  18-1037. 

Statement  of  method  of  construction. 
—  A  resolution  of  the  necessity  of  paving  a 
street,  which  describes  the  proposed  pavement 
as  one  to  be  constructed  of  brick  and  forty- 
eight  feet  wide,  without  mentioning  the  foun- 
dation, is  in  compliance  with  the  Iowa  stat- 
ute (Code,  §  810)  which  requires  a  statement 
of  the  method  of  construction.  Nixon  v.  Bur- 
lington (la.),  18-1037. 

Passage  of  resolution  that  improve- 
ment is  necessary.  —  The  Iowa  statute 
providing  that  street  improvements  shall  not 
be  ordered  unless  three-fourths  of  all  the  mem- 
bers of  the  council  shall  assent  thereto  (Code, 
§  793)  refers  only  to  the  order  for  the  im- 
provement, and  does  not  require  such  major- 
ity for  the  adoption  of  a  resolution  that  the 
improvement  is  necessary  and  fixing  a  date 
for  its  final  consideration.  Nixon  v.  Burling- 
ton  (la.),  18-1037. 

5.    CONTBACT   FOB  MAKING    IMPBOVEMENT. 

Effect  of  invalid  provisions  in  con- 
tract. —  Provisions  in  a  paving  contract  as 
to  what  laborers  shall  be  hired,  and  as  to 
where  material  shall  be  purchased,  while  no 
doubt  invalid,  cannot  be  objected  to  by  a  per- 
son against  whom  a  special  assessment  has 
been  made  on  account  of  such  paving  where 
the  evidence  affirmatively  shows  that  the  pro- 
visions have  not  in  any  manner  increased  the 
cost  price  of  the  work,  and  objection  is  not 
made  until  after  the  work  is  done  and  the 
benefits  are  received.  Diver  v.  Keokuk  Sav. 
Bank  (la.),  3-669. 

Provision  that  contractor  pay  for  re- 
pairs. —  A  provision  in  a  municipal  contract 
by  which  the  contractor  is  required  to  pay  a 
sum  into  the  city  treasury  as  a  special  fund 
to  cover  the  cost  of  repairs  to  the  work  within 
a  specified  time  after  its  completion  is  a  mere 
guaranty  of  good  work  on  the  part  of  the  con- 
tractor and  does  not  in  fact  burden  the  prop- 
erty holder,  in  the  form  and  guise  of  a  special 
tax,  for  reconstruction,  in  violation  of  the 
city  charter.    Allen  v.  Labsap  (Mo.),  3-306. 


Interest  of  member  of  city  council 
in  contract.  —  Where  the  work  under  a 
municipal  contract  has  been  performed  and 
accepted  by  a  city  and  no  fraud  is  shown,  a 
taxpayer  cannot  successfully  resist  payment 
therefor  because  the  contract  was  entered  into 
iu  violation  of  a  statute  providing  that  no 
member  of  a  city  council  shall  be  interested 
in  a  contract  for  work  to  be  performed  by  the 
municipality.  Diver  r.  Keokuk  Sav.  Bank 
(la.),  3-669. 

Effect  of  violation  of  terms  of  con- 
tract as  to  time  of  completion  of  work. 
—  Where  a  municipal  contract  provides  for 
deductions  from  the  moneys  payable  there- 
under if  the  contractor  fails  to  complete  the 
work  within  a  specified  time  and  there  Is  no 
city  ordinance  specifying  a  definite  time  for 
the  completion  of  the  work,  a  violation  of  the 
contract  time  limit  is  not  fatal  to  the  valid- 
ity of  tax  bills  levying  the  cost  of  the  work 
against  abutting  property  if  the  work  is  com- 
pleted within  a  reasonable  time.  Allen  v. 
Labsap  (Mo.),  3-306. 

Bill  to  enjoin  letting  of  contract.  — 
Where  a  proceeding  for  a  local  improvement 
is  unauthorized  and  void,  a  taxpayer  may 
maintain  a  bill  in  equity  to  enjoin  the  letting 
of  the  contract,  though  all  the  questions  raised 
by  the  bill  could  have  been  urged  against  the 
application  to  confirm  the  assessment.  Loef- 
fler  17.  Chicago   (111.),  20-335. 

6.  Amount  of  Assessment  and  Appobtion- 

MENT. 

Assessment  in  excess  of  benefits.  —  An 

assessment  against  private  property  for  a 
public  improvement  is  invalid  when  in  sub- 
stantial excess  of  the  benefits  derived  by  the 
property.  Iowa  Pipe,  etc.,  Co.  v.  Callanan 
(la.),  3-7. 

Deduction  of  value  actually  acquired 
by  municipality.  —  In  fixing  the  amount 
of  an  assessment  of  the  benefits  on  the  open- 
ing of  a  city  street,  the  amount  for  which  the 
city  sells  a  building  on  the  land  taken  should 
be  deducted  from  the  assessment  against  the 
owner,  but  the  failure  to  make  such  deduction 
does  not  make  such  assessment  wholly  void, 
as  it  can  be  remedied  by  a  simple  mathemati- 
cal calculation.  Power  v.  Detroit  (Mich.),  5- 
645. 

Effect  of  ordinance  directing  assess- 
ment of  cost  per  lineal  foot.  —  A  mu- 
nicipal ordinance  ordering  a,  street  improve- 
ment and  providing  that  the  cost  of  the  "  im- 
provement shall  be  assessed  per  lineal  foot 
against  the  real  estate  abutting "  thereon 
does  not  prevent  the  assessment  of  real  estate 
according  to  the  benefits,  the  board  of  trus- 
tees of  the  town  having  power  by  statute  to 
make  the  assessment  conform  to  the  special 
benefits  received.  Pittsburgh,  etc.,  R.  Co.  v. 
Taber  (Ind.),  11-808. 

Assessment  of  definite  sum  per  front 
foot  for  xrater  pipe.  —  The  imposition 
upon  lands  adjoining  a  public  street  in  which 
is  laid  a  pipe  for  the  distribution  of  water 
for  the  use  of  a  city  and  its  inhabitants,  of  a 
fixed  definite  sum  per  front  foot,  to  be  paid 
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by  the  owner  for  the  expense  of  such  pipe, 
cannot  be  supported  under  the  power  of  gen- 
eral taxation,  or  under  the  power  to  tax  prop- 
erty benefited  by  a  local  public  improvement 
because  of,  and  not  in  excess  of,  benefits. 
Doughten  v.  Camden  (N.  J.),  5-902. 

7.  Assessment  Fboceedings. 
a.  In  general. 

Striot  oomplianoe  nrith  statute  re- 
quired. —  The  provisions  of  the  Missouri 
statutes  providing  for  the  levy  by  a.  city  of 
a  special  assessment  for  street  improvement 
must  be  strictly  complied  with.  Sedalia  v. 
Donohue  (Mo.),  4-89. 

Delegation  of  pourer  to  levy  assess- 
ment. —  The  power  of  a  municipality  under 
the  Missouri  statutes  to  order  a  street  im- 
provement and  to  levy  an  assessment  therefor 
cannot  be  delegated  by  the  city  to  the  city 
clerk.     Sedalia  v.  Donohue  (Mo.),  4-89. 

Necessity  for  enabling  ordinance  or 
resolution.  —  Where  a  general  statute  au- 
thorizing municipalities  to  levj'  special  assess- 
ments for  street  improvements  prescribes  spe- 
cifically the  entire  procedure  to  bo  followed 
in  making  the  levy,  the  municipality  may 
make  a  valid  assessment  by  proceeding  in  the 
manner  prescribed  by  statute,  without  pass- 
ing an  enabling  ordinance  or  resolution.  Mar- 
tin V.  Oskaloosa  (la.),  3-651. 

b.  Notice  in  assessment  proceedings. 

Sufficiency.  —  Different  public  improve- 
ments may  be  legally  noticed  in  a  single  no- 
tice of  assessment.  Iowa  Pipe,  etc.,  Co.  v. 
Callanan   (Iowa),  3-7. 

Effect.  —  The  notice  of  street  assessments 
required  by  the  Indiana  statute  (Burns  1901, 
§  4294)  as  to  the  time  and  place  of  hearing 
upon  the  report  of  the  board  of  trustees  of 
an  incorporated  town,  and  the  publication  of 
the  notice  when  made,  give  the  board  com- 
plete jurisdiction  over  the  person  of  each 
landowner  within  the  taxing  district.  Pitts- 
burgh, etc.,  R.  Co.  V.  Taber  (Ind.),  11-808. 

e.  Form  and  contents  of  assessment. 

Assessment  roll  in  one  part  payable 
at  once.  —  An  assessment  of  benefits  on  the 
opening  of  a  city  street  will  not  be  set  aside 
because  the  assessment  roll  is  made  in  one 
part,  payable  at  once,  instead  of  in  several 
parts  payable  in  several  successive  years. 
Power  V.  Detroit  (Mich.),  5-645. 

Itevy  of  assessment  before  cost  of  im- 
provement is  known.  —  Under  the  Mis- 
souri statutes  vesting  in  a  city  the  power  to 
order  a  street  improvement  and  levy  an  as- 
sessment therefor,  a  levy  of  assessment  for 
such  improvement  cannot  be  made  in  an  ordi- 
nance providing  for  the  improvement  but  must 
be  made  after  the  cost  of  the  improvement  is 
known.     Sedalia  v.  Donohue   (Mo.),  4-89. 

Report  of  street  improvements  and 
adoption  thereof.  —  Under  the  Indiana 
statute  an  amended  report  of  street  improve- 
ments submitted  by  the  engineer  and  substan- 


tially the  same  as  the  former  report,  but 
making  more  specific  and  certain  the  descrip- 
tion of  certain  lots  of  land,  and  an  assessment 
of  benefits  by  the  board  of  trustees  of  the 
town  in  accordance  with  such  report  are  valid, 
notice  of  the  time  and  place  of  hearing  on 
such  amended  report  having  been  given  ac- 
cording to  the  statute  and  no  one  appearing 
to  make  objection  thereto;  and  the  fact  that 
the  board  of  trustees  adopted  the  report  of 
the  engineer  on  the  night  it  was  reported 
from  committee  does  not  render  such  adop- 
tion invalid.  Pittsburgh,  etc.,  K.  Co.  v.  Ta- 
ber  (Ind.),  11-808. 

Collateral  attach  on  determination  of 
board  of  trustees.  —  The  determination 
of  the  board  of  trustees  of  a  town  that  abut- 
ting property  has  received  special  benefits 
from  a  street  improvement,  is  conclusive 
against  collateral  attack,  the  owners  affected 
having  had  their  right  to  a  hearing  in  the 
matter.  Pittsburgh,  etc.,  K.  Co.  v.  Taber 
(Ind.),  11-808. 

Reassessment  in  case  of  irregularity 
in  first  assessment.  —  Under  the  Iowa 
code,  a  municipality  may  make  a  reassess- 
ment where  it  has  proceeded  irregularly  in 
making  a  special  assessment  which  it  was  au- 
thorized by  law  to  make.  Martin  v.  Oska- 
loosa (la.),  3-651. 

d.  Curative  acts. 

Effect  where  tas  has  been  declared 
void.  —  Where  suit  has  been  brought  against 
a  property  owner  for  the  recovery  of  a  tax, 
and  it  has  been  duly  and  finally  adjudged 
that  the  tax  is  invalid  and  that  no  recovery 
can  be  had  thereon,  no  legalizing  statute  sub- 
sequently enacted  will  operate  to  nullify  the 
efiect  of  that  judgment,  and  subject  that 
property  owner  to  another  suit  for  recovery 
upon  the  same  demand.  McManus  v.  Horna- 
day   (la.),  2-237. 

Necessity  for  reassessment  where  tax 
has  been  declared  void.  —  Under  sections 
834  and  835  of  McClain's  Code,  providing  that 
when,  by  reason  of  any  omission  or  irregu- 
larity in  proceedings,  a  special  tax  or  assess- 
ment is  invalid  or  of  doubtful  validity,  a  mu- 
nicipal council  may  reassess  and  relevy  the 
same  with  the  same  force  and  effect  as  an 
original  levy,  a  city  council  may  not,  after 
a  tax  levied  by  them  for  street  improvements 
has  been  adjudged  void  by  the  courts,  pro- 
ceed by  ordinance  to  declare  its  former  acts 
in  reference  to  such  improvements  legal  and 
valid,  and  thus  avoid  the  effect  of  the  ad- 
verse adjudication,  without  making  any  pro- 
vision for  a  reassessment  or  relevy  of  the 
tax.    McManus  v.  Hornaday  (la.),  2-237. 

e.  Appeals  from  assessments. 
Failure  to  appeal  from  assessment   — 

Failure  to  appeal  to  the  District  Court  from 
the  decision  of  a  city  council  ordering  certain 
street  improvements  and  levying  assessments 
pursuant  to  the  Iowa  statute  authorizine  sucli 
an  appeal  lor  the  purpose  of  determinins  all 
questions  toucliing  the  validity  of  the  assess- 
ments  (Code,  §  824),  is  a  waiver  of  the  righ* 


1422 


ANN.  CAS.  DIGEST,  VOLS.  1-20. 


to  question  Uie  assessments,  unless  the  coun- 
cil was  wholly  without  jurisdiction  in  the 
premises.   Kixou  c.  Burlington  (la.),  18-1037. 

8.  Enfobcement  and  Collection. 

Defenses.  —  A  special  tax  bill  for  street 
paving  is  not  void  because  the  contractor  who 
did  the  paving  failed  to  observe  the  '"  eight- 
hour  "  law  of  the  city.  Curtice  c.  Schmidt 
(Mo.),  10-702. 

Where  an  ordinance  authorizing  the  paving 
of  a  street  does  not  fix  a,  time  limit  for  the 
completion  of  the  work,  the  failure  of  the 
contractor  to  complete  the  work  at  the  time 
required  by  the  paving  contract  is  no  de- 
fense to  special  tax  bills  issued  for  the  cost 
of  the  improvement.  Curtice  t".  Schmidt 
(Mo.),  10-702. 

The  provision  of  a  city  charter  wliieh  re- 
quires an  abutting  owner  to  file  with  the 
board  of  public  works  within  sixty  days  any 
objections  or  defenses  to  special  bills  for 
street  paving  issued  against  his  property  or 
be  barred  of  such  defenses  is  unconstitutional 
and  void  as  depriving  the  landowner  of  his 
property  without  due  process  of  law.  Cur- 
tice V.  Schmidt  (Mo.),  10-702. 

Penalties  and  interest.  —  An  abutting 
owner  who  neglects  or  refuses  to  pay  any 
portion  of  his  assessment  of  benefits  on  the 
opening  of  a  city  street,  and  who  litigates  the 
•right  of  the  city  to  collect  any  portion  of 
such  assessment,  is  liable,  upon  such  portions 
of  the  assessment  as  are  held  to  be  valid  for 
the  penalties  and  interest  prescribed  by  law 
for  the  nonpayment  of  taxes.  Power  (".  De- 
troit   (Mich.),  5-645. 

When  payment  of  assessment  in  fall 
may  be  required.  —  Under  the  Indiana 
statute  an  owner  of  abutting  property  who 
dpes  not  file  the  agreement  provided  for  by 
the  statute  may  be  required  to  pay  an  assess- 
ment for.  improvements  in  full  when  made, 
and  the  contraptor  or  his  assignees  may  col- 
lect the  same  by  suit.  Pittsburgh,  etc.,  R. 
Co.  V.  Taber  (Ind.),  11-808. 

Rendition  of  personal  judgm,ent 
against  defendant.  —  In  an  action  against 
a  railroad  company  to  collect  assessments  of 
benefits  for  street  improvement  made  under 
the  Indiana  statute  on  real  estate  owned  by 
the  defendant,  the  court  has  power  to  render 
a.. personal  judgment  against  the  defenda,nt. 
Pittsburgh,  etc.,  R.  Co.  v.  Taber  (Ind.),  11- 
808._ 

Iiialiility  of  municipality  on  assess- 
ment certiScate.  —  Where  a  special  assess- 
ment certificate  issued  by  a  municipality  in 
payment  for  a  public  work  is  not  enforceable 
against  the  abutting  owner  because  of  the 
invalidity  of  the  assessment,  the  municipal- 
ity is  liable  for  the  amount  thereof,  notwith- 
standing a  provision  in  the  contract  for  work 
that  the  certificate  shall  be  received  in  full 
payment  and  without  recourse  to  the  mtrnici- 
-pality.  Iowa  Pipe,  etc.,  Co.  v.  Callanan  (la.), 
:^-7. 

Attorney's  fees.  —  The  Indiana  statute 
providing  that  if  the  property  owner  refuses 


to  pay  a  special  assessment  against  his  prop- 
erty for  street  improvements,  the  contractor 
may  recover,  in  addition  to  the  assessment,  a 
reasonable  attorney's  fee,  is  not  in  violation 
of  the  federal  or  state  constitutions.  Pitta- 
burgh,  etc.,  R.  Co.  V.  Taber  (Ind.),  11-808. 

9.  Rbmbcibs  of  Pbopebty  Owneb. 

Relief  in  equity  against  illegal  as- 
sessment. —  Where  an  entire  special  as- 
sessment is  illegal,  no  tender  by  the  owner  of 
the  property  aasessed  is  necessary  before  seek- 
ing equitable  relief.  Iowa  Pipe,  etc.,  Co  r. 
Callanan  (la.),  3-7. 

10.  Assessments  as  "Taxes." 

■Word  "  taxes "  in  written  contract 
as  including  special  assessments,  f-  Tlie 
word  '■  taxes  "  has  two  well-recognized  mean- 
ings, one  inclusive  and  the  other  exclu^iv^  of 
special  assessments  for  local  improvements. 
Which  meaning  is  intended  wher«  the  word 
is  used  in  a  written  contract  must  be  (Jeter- 
mined  by  the  context.  Chicago  Great  West- 
ern R.  Co.  V.  Kansas  City  N.  W.  E.  Co. 
(Kan.),  12-588. 

Where  a  company  owning  a  line  of  railroad 
gi'ants  to  another  company  a  right  to  the 
joint  use  thereof  for  a  term  of  999  years  in 
consideration  of  the  payment  of  a  stated  an- 
nual sum,  to  be  increased  by  interest  upon 
any  amount  expended  for  permanent  improve- 
ments by  the  owner  by  joint  consent,  the  con- 
tract further  providing  that  the  expense  of 
maintaining  the  property  shall  be  divided  in 
proportion  to  the  use  of  it,  and  that  "  taxes 
on  property  jointly  used  shall  be  included  in 
the  cost  of  maintenance,"  the  word  "  taxes  " 
as  80  used  is  to  be  construed  as  including 
special  assessments.  Chicago  Great  Western 
R.  Co.  V.  Kansas  City  N.  W.  R.  Co.  (Kan.). 
12-588. 


SFECIAI.   PROCEEDINGS. 

Statutory    rules    of    pleading    applicable    to 
special  proceedings,  see  Pleading,  1. 


SPECIAI.  VENIRE. 

See  JuBT,  4  d. 

SPECIAL  VERDICT. 

In  criminal  cases,  see  Cbiminal  Law,  6  r  (2) . 

SPECIFICATIONS. 

Specifying  errors  on  motion  for  new  trial,  see 
New  Tblal,  3  b. 

SPECIFIC    LEGACY. 

See  Wir.T.s,  10  b. 


SPECIFIC  PERFORM Ai^CE. 
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SPECIFIC   PERFORMANCE. 

1.  Gbounds  of  Relief,  1423. 

2.  Discretion  of  Court,  1423. 

3.  What  Contbacts  Will  Be  Specific- 

ally Enforced,  1424. 

a.  Antenviptial  contracts,   1424. 

b.  Contracts  of  guaranty,  1424. 

e.  Contracts   to   construct  or   main- 
tain,  1424. 

d.  Contracts    involving    skill,    judg- 

ment, and  technical  knowlBdge, 
1424. 

e.  Personal  property  contracts,  1425. 

f.  Real    property   contracts,    1425. 

( 1 )  Discretion  of  court,  1425. 

(2)  Certainty  required,  1425. 

(3)  Options   to   purchase   land, 

1425. 

(4)  Oral  contracts,  1425. 

<5)   Contract  not  signed  by  pur- 
chaser,  1425. 

(6)  Necessity  of  tender  of  pur- 

chase price,  1425. 

( 7 )  Where  vendor's  wife  refuses 

to  join  in  deed,   1426. 

(8)  Contract    to   convey   home- 

stead,  1426. 
<9)   Agreement    to   sell   by   one 
of  several  tenants  in  com- 
mon, 1426. 

(10)  Inadequacy     of     considera- 

tion,  1426. 

(11)  Effect  of  increase  in  value 

of  land,  1426. 

(12)  Who  may  enforce  contract, 

1426. 

(13)  Who    may    be    required   to 

perform,  1426. 

(14)  Where  contract  price  to  be 

fixed  by  appi-aisers,  1427. 

(15)  Provision    in    contract    for 

liquidated  damages,  1427. 

(16)  Evidence,  1427. 

4.  Ancillary  Rbijef  op  Injunction  and 

Decree  fob  Damages,  1427. 

5.  Pleading  and  Practice,  1428. 

a.  Partites,  1428. 

b.  Pleading,  1428. 

c.  Defenses,  1428. 

d.  Evidence,   1428. 

e.  Decree,  1429. 

f.  Appeals,   1429. 

Adoption  contract,  see  Adoption  of  Chil- 
dren. 

Agreement  by  employee  to  assign  inventions 
to  employer,  see  Master  and  Servant, 
1  e. 

Agreement  by  purchaser  to  reconvey,  see 
Fraudulent  Conveyances,  2. 

Agreement  to  devise  lands,  see  Wills,  1. 

Agreement  to  mortgage  crops,  see  Crops,  2. 

Character  of  action  as  in  personam,  see  Ac- 
tions. 

Compelliing  conveyance  of  land  in  another 
state,  see  Judgments,  18. 

Contracts  for  location  of  railroad  machine 
shops,  see  Raiusoads^  4  d. 


Contracts  for  location  of  railroad  station, 
see  Railroads,  4  c. 

Contracts  of  decedent,  see  Executors  and 
Administrators,  18  b. 

Enforcement  of  parol  gift  of  land,  see 
Gifts,  3. 

Illegality  of  contract,  see  Contracts,  4  c. 

Injunctive  relief  against  breach  of  contract 
not  enforceable  Specifically,  see  Injunc- 
tions, 2  c. 

Limitation  of  actions  for  specific  perform- 
ance, see  Limitation  of  Actions,  3. 

Part  performance  of  verbal  contract  for  sale 
of  land,  see  Frauds,  Statute  of,  1  d 
(2). 

Premises  subject  to  agreement  for  patty  wall, 
see  Party  Walls,  3. 

1.  Grounds  of  Relief. 

Inadequacy  of  remedy  at  lair.  —  When 
an  action  at  law  for  damages  will  not  an- 
swer the  justice  of  the  case  and  an  action  for 
specific  performance  will  do,  so,  the  action  i  for 
specific  performance  will  lie.  O'Donnell , ». 
Cnamberlain  (Colo.),  10-931. 

2.  Discretion  of  Court. 

General  rule.  —  The  enforcement  of  a 
contract  by  a  decree  for  its  sJieCiflc  pertottta- 
ance  rests  in  the  sound  discretion  of  the  Court, 
which  will  be  exercised  in  accordance  ■w'ith  es- 
tablished principles  of  equity.  Ma*ks  t.  Gatfes 
(U.S.),  12-120. 

A  court  of  equity  may  always  so  mould  its 
decree  as  to  measure  out  justice  to  all  con- 
cerned, and  the  question  v^hether  a  specific 
pei?formanee  will  be  decreed  in  a  given  case 
is  always  addressed  in  the  first  instance  to 
the  sound  judicial  discretion  of  the  court 
whose  aid  is  invoked.  Phalen  v.  United 
States  Trust  Co.  (N.  Y.),  9-595. 

Discretion  not  arbitrary  oi*  cajiri- 
cions.  —  In  Illinois  the  discretion  with  which 
a  Chancellor  is  vested  in  a  suit  for  specitfc 
performance  to  grant  or  deny  relief  is  a  legal 
and  not  an  arbitrary  discretion.  He  may 
deny  relief  only  when  the  facts  are  dpubtfiil, 
or  the  contract  is  so  uncertain  that  injustice 
might  arise,  and  where  no  such  c6ndition  ex- 
ists the  Supreme  Court  will  refuse  to  enforce 
a  decree  denying  relief.  UllsperieV'  v.  Meyet 
(111.),  3-1032.  i-    e       ,         .y 

Where  an  application  for  specific  perform- 
ance is  addressed  to  the  sound  legal  discre- 
tion of  the  court,  and  the  relief  will  not  be 
decreed  as  a  matter  of  course,  the  discretion 
is  not  arbitrary  or  capricious,  but  is  con- 
trolled by  the  estaiblished  principles  of  equity; 
and  where  a  contract  is  in  writing,  is  certain 
in  its  terms,  is  for  a  valuable  consideration, 
is  fair  and  just  in  all  its  provisions,  and  Is 
capable  of  being  enforced  without  hardship 
to  either  party,  it  is  as  much  a  matter  of 
course  for  a  court  of  equity  to  decree  its 
specific  performance  as  for  a  court  of  law  to 
award  damages  for  its  breach.  Marshall  * 
K^ach  (111.),  10-164. 

Ijtafl^qttacy  of  conciideration.  —  Mere 
inadiequaey  of  consideration  is  not  of  itself 
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ground  for  withholding  specific  performance 
of  a  contract;  but  if  the  consideration  is 
grossly  inadequate  and  the  contract  is  made 
without  knowledge  of  the  nature  of  the  prop- 
erty to  be  affected,  and  where  a  contract  re- 
quires one  party,  in  consideration  of  $1,000 
and  the  cancellation  of  a  debt  of  $11,000  not 
shown  to  have  been  collectible,  to  transfer  to 
the  other,  one-fifth  of  all  property  of  every 
description  that  the  former  may  during  his 
lifetime  acquire  in  Alaska,  by  whatever  means, 
and  it  appears  that  property  so  acquired 
amounts  to  more  than  $750,000,  no  equitable 
principle  is  violated  in  denying  specific  per- 
formance of  the  contract  and  leaving  the  par- 
ties to  their  legal  remedies.  Marks  v.  Gates 
(U.  S.),  12-120. 

3.  What  Contbacts  Will  Be  Specificaixt 
Enforced. 

a.  Antenuptial  contracts. 

Contract  containing  covenant  to 
leave  property  by  will.  —  It  is  no  ground 
for  refusing  specific  performance  of  an  ante- 
nuptial contract  that  the  contract  contains 
covenants  on  the  part  of  one  of  its  parties 
to  leave  property  by  will  to  one  of  the  par- 
ties to  the  marriage.  Phalen  v.  United  States 
Trust  Co.   (N.  Y.),  9-595. 

In  an  action  by  a  husband  for  specific  per- 
formance of  an  antenuptial  contract  whereby 
the  plaintiff's  father  agreed  to  make  testa- 
mentary provision  for  him,  there  is  no  force 
in  the  contention  that  to  give  effect  to  the 
contract  would  be  to  treat  it  as  a  testamen- 
tary instrument  which  the  plaintiff  is  pre- 
cluded from  enforcing  because  he  interposed 
no  objections  to  the  probate  of  his  father's 
will.  Phalen  v.  United  States  Trust  Co.  (N. 
Y.),  9-595. 

Right  of  hnsband  to  specific  per- 
formance of  antenuptial  contract.  —  A 
husband  may  maintain  a  suit  in  equity  to 
compel  complete  specific  performance  of  an 
antenuptial  contract  whereby  his  father 
agreed  to  make  a  testamentary  provision  for 
him.  Phalen  v.  United  States  Trust  Co.  (N. 
Y.),  9-595. 

Where  specific  performance  wonld 
defeat  object  of  contract.  —  In  an  action 
by  a  husband  for  specific  performance  of  an 
antenuptial  contract  whereby  his  father 
agreed  to  make  testamentary  provision  for 
him,  where  it  appears  that  the  testator,  in- 
stead of  making  an  absolute  bequest  as  re- 
quired by  the  contract,  made  a  bequest  in 
trust  for  the  benefit  of  the  plaintiff  during 
his  life  with  remainder  over  to  his  heirs  at 
law,  and  it  further  appears  that  the  plain- 
tiff's habits  are  such  as  to  endanger  the  safety 
of  the  fund  which  he  claims,  to  the  injury  of 
his  wife  and  children,  or  if  for  any  other 
reason  a  court  of  equity  may  deem  it  inequi- 
table or  unjust  to  decree  specific  performance, 
the  court,  in  the  exercise  of  its  discretion, 
may  withhold  a  decree  the  effect  of  which 
would  be  to  defeat  the  very  object  for  which 
the  contract  was  made.  Phalen  v.  United 
States  Trust  Co.  (N.  y.),  9-595. 


b.  Contracts  of  guaranty. 

Agreement  to  make  a  valid  oonttact. 

—  A  court  of  equity  will  not  take  jurisdiction 
to  compel  the  specific  performance  of  a  ver- 
bal agreement  to  make  a  valid  contract  of 
guaranty  where  it  would  not  reform  such  a 
contract  defectively  reduced  to  writing 
through  mutual  mistake.  Rowell  v.  Smith 
(Wis.),  3-773. 

c.  Contracts  to  construct  or  maintain. 

Esecutory  contract  to  construct  levee. 

—  A  court  of  equity  will  not  decree  specific 
performance  of  an  executory  contract  to  con- 
struct a  levee,  as  there  is  no  method  by  which 
its  decree  can  be  enforced.  Leonard  v.  Board 
of  Directors  (Ark.),  9-159. 

Agreement  by  canal  company  to 
maintain  levee  and  ditch.  —  Where  a 
corporation  vested  with  the  power  of  emi- 
nent domain  institutes  a  condemnation  pro- 
ceeding to  acquire  land  for  its  drainage  canal, 
and  during  the  pendency  of  the  proceeding 
the  landowner  conveys  the  land  to  the  cor- 
poration pursuant  to  a  compromise  effected 
between  the  parties,  and  the  deed  contains  a 
stipulation  binding  the  grantee  to  erect  and 
maintain  a  levee  and  ditch,  the  stipulation 
is  a  valid  contract  between  the  parties  which 
a  court  of  equity  may  enforce  specifically, 
whether  or  not  it  is  strictly  speaking  a  cove- 
nant. Sanitary  District  i;.  Martin  (111.),  10- 
227. 

Where  a  condemnation  proceeding  insti- 
tuted by  a  corporation  vested  with  the  power 
to  acquire  hmd  for  its  drainage  canal  is  com- 
promised by  the  conveyance  of  the  land  to  the 
corporation,  and  the  deed  contains  an  agree- 
ment binding  the  grantee  to  maintain  a  levee 
and  ditch  on  its  own  land  for  the  benefit  of 
the  grantor,  it  is  no  defense  to  an  action  by 
the  gi'antor  for  specific  performance  of  the 
agreement  that  the  grantee  does  not  own  the 
land  upon  wliich  it  will  be  necessary  to  con- 
struct the  levee  and  ditch,  as  Its  power  of 
eminent  domain  gives  it  the  right  to  condemn 
such  land  if  necessary.  Sanitary  District  v. 
Martin  (111.),  10-227. 

Award  of  damages  in  lien  of  per- 
formance. —  In  an  action  by  the  grantor 
in  a  deed  executed  in  compromise  of  a  con- 
demnation proceeding  to  compel  specific  per- 
formance of  an  agreement  by  the  grantee  to 
construct  a  levee  and  ditch  for  the  grantor's 
benefit,  where  the  court  finds  that  the  cost  of 
the  levee  and  ditch  would  be  so  much  in  ex- 
cess of  the  benefit  that  it  would  be  unjust 
and  inequitable  to  decree  specific  performance, 
it  may  award  damages  instead  of  perform- 
ance. Sanitary  District  v.  Martin  (111.),  10- 
227. 

d.  Contracts   involving   skill,   judgment,   and 
technical  knowledge. 

Contract  relating  to  operation  of 
railroad.  —  While  equity  will  not  ordinarily 
decree  the  specific  performance  of  contracts 
requiring  continuous  acts  involving  skill, 
judgment,  and  technical  knowledge,  contracts 
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relating  to  the  operation  of  railroads  may  be 
specifically  enforced.  Taylor  v.  Florid?,  East 
Coast  E.  Co.  (Fla.),  14-472. 

e.  Personal  property  contracts. 

Contract  for  sale  and  purchase  of 
securities.  —  A  contract  for  the  purchase 
ot  certain  specified  securities  may  be  speci- 
fically enforced  in  equity  at  the  instance  of 
the  purchaser  on  the  ground  that  the  latter's 
remedy  at  law  would  be  inadequate,  where 
the  purchaser  could  not  go  into  open  market 
and  purchase  other  securities  which  would 
answer  the  same  purpose  as  the  securities 
bargained  for,  and  where  the  damages  sus- 
tained by  the  purchaser  by  a  breach  of  con- 
tract could  not  be  estimated  in  an  action  at 
law.  O'Donnell  c.  Chamberlain  (Colo.),  10- 
931. 

Contract  for  delivery  of  chattels.  — 
Specific  performance  of  a  contract  for  the  de- 
livery of  chattels  will  not  be  granted,  in  the 
absence  of  a  showing  that  like  property  can- 
not be  readily  obtained  and  that  complainant 
cannot  be  fully  compensated  in  damages,  even 
though  the  chattels  are  particularly  adapted 
to  the  use  contemplated  by  the  contract. 
Lewman  &  Co.  v.  Ogden  Bros.   (Ala.),  5-265. 

f.  Real  property  contracts. 

(1)   Discretion  of  court. 
In  general.  —  It  is  a  matter  in  the  sound 
discretion  of  the  court  to  decree  specific  per- 
formance of  a  contract  to  convey  land.     Wil- 
bur V.  Toothaker  (Me.),  18-1190. 

(2)   Certainty  required. 

General  rule.  —  A  contract  for  the  sale 
of  lands,  of  which  a  court  of  equity  will  en- 
force specific  performance,  must  be  certain  in 
its  terms;  and  that  certainty  required  has 
reference  to  the  parties  contracting,  the  terms 
of  the  sale  and  the  description  of  the  prop- 
erty, and  whenever  the  property  to  be  con- 
veyed cannot  be  identified  as  the  property  re- 
ferred to  in  the  contract,  specific  performance 
will  be  denied.  Halsell  v.  Renfrew  (Okla.), 
2-286. 

Failure  to  recite  county  and  state 
Tffhere  laud  is  situated.  —  In  an  action 
for  the  specific  p  -formance  of  a  contract  for 
the  sale  of  realty,  a  memorandum  of  sale  con- 
taining the  terms  of  the  contract,  dated  at 
Portland,  Oregon,  where  the  parties  reside, 
and  describing  the  property  by  lot  numbers  in 
a  certain  plat,  but  without  reciting  the  county 
and  state  in  which  the  property  is  situated,  is 
nevertheless  sufiiciently  definite  to  support  a 
decree  for  specific  performance,  when  it  is 
taken  in  connection  with  an  admission  in  the 
answer  that  the  defendant  is  the  owner  of  the 
lot  named  "  in  Multnomah  county,  Oregon," 
the  county  in  which  the  city  of  Portland  is 
situated.     Flegel  v.  Bowling  (Ore.),  19-1159. 

(3)   Options  to  purchase  land. 

In  general.  —  The  essential  feature  of 
an  option  contract  that  gives  the  holder  of 
the  option  the  right  to  refuse  to  purchase, 
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does  not  prevent  the  specific  enforcement  of 
the  contract  by  him.  Mier  v.  Hadden  (Mich.), 
12-88.  ^^        , 

A  unilateral  written  contract  for  the  sale 
of  land,  based  upon  a  valuable  consideration, 
may  be  specifically  enforced.  Aiple-Hemmel- 
mann  Real  Estate  Co.  v.  Spelbrink  (Mo.), 
14-652.  ^     .^ 

When  specifically  enforced.  —  Equity 
will  enforce  specifically  an  option  contract 
for  the  sale  of  land  where  the  purchaser,  rely- 
ing on  the  contract,  has  entered  into  a  con- 
tract to  sell  the  land  purchased  and  would  be 
liable  in  an  action  for  damages  for  failure  to 
complete  the  sale.  Mier  v.  Hadden  (Mich.), 
12-88. 

Contract  held  not  laohing  in  mu- 
tuality. —  An  option  contract  for  the  pur- 
chase of  land  is  not  lacking  in  mutuality  sa 
as  to  prevent  its  specific  enforcement  by  rea- 
son of  the  fact  that,  by  its  express  terms,  the 
purchaser  is  given  his  choice  of  an  action  at 
law  or  specific  enforcement,  while  the  vendor 
is  not,  and  that  the  purchaser's  damages  are 
stipulated  while  the  vendor's  are  not.  Mier 
r.  Hadden  (Mich.),  12-88. 

Befnsal  to  perforin  before  demand.  — 
The  right  of  the  holder  of  an  option,  based 
on  a  valuable  consideration,  to  the  specific 
enforcement  thereof,  is  not  lost  by  the  fact 
that  the  vendor  refuses  to  perform  the  con- 
tract before  the  purchaser  demands  perform- 
ance.    Mier  v.  Hadden  (Mich.),  12-88. 

Contract  signed  only  by  defendant.  — 
An  option  contract  for  the  sale  of  land 
founded  upon  a,  consideration  may  be  en- 
forced in  equity,  though  signed  only  by  the 
party  sought  to  be  charged  thereby.  Cum- 
mins V.  Beavers   (Va.),  1-986. 

( 4 )   Oral   contracts. 

Where  there  has  been  a  sufficient 
part  performance.  —  Where  a  purchaser 
under  a  parol  contract  has  been  placed  in  pos- 
session and  has  held  under  the  contract  and 
paid  all  or  part  of  the  purchase  money  and 
made  valuable  permanent  improvements  upon 
the  land,  and  such  possession  has  been  actual 
and  exclusive,  and  not  as  a  tenant  of  the  ven- 
dor, he  may  maintain  his  bill  in  a  court  of 
equity  for  specific  performance.  RatliflF  v. 
Sommers  (W.  Va.),  1-970. 

(5)   Contract  not  signed  by  purchaser. 

In  general.  —  Specific  performance  ot 
a  contract  to  sell  land  signed  by  the  vendor 
may  be  enforced  at  the  suit  of  the  purchaser 
though  he  did  not  sign  the  contract.  Flegel 
V.  Bowling  (Ore.),  19-1159. 

The  vendor  in  a  contract  for  the  sale  of 
lands  who  has  signed  a  written  memorandum 
of  the  same  cannot  defeat  specific  perform- 
ance of  the  contract  upon  the  ground  of  want 
of  mutuality,  based  upon  the  fact  alone  that 
the  vendee  did  not  also  sign  the  memorandum. 
Ullsperger  v.  Meyer  (111.),  3-1032. 

(6)  Necessity  of  tender  of  purchase  price. 

Where  time  of  payment  is  of  the  es- 
sence of  the  contract.  —  Where  a  contract 
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for  the  sale  of  land  provides  that  the  pur- 
chase money  shall  be  paid  by  a  specified  day, 
when  the  vendor  is  to  execute  a  deed,  and 
that  if  not  so  paid  the  contract  shall  be  void, 
and  further  declares  that  this  provision  for 
payment  is  of  the  essence  of  the  contract,  the 
vendee  is  not  entitled  to  specific  performance 
unless  he  pays  or  tenders  the  money  on  the 
day  specified,  and  thus  puts  the  vendor  in  de- 
fault. Thompson  v.  Robinson  (W.  Va.),  17- 
1109. 

What  will  excuse  absence  of  tender. 
—  Though  the  petition  in  a  suit  by  a  pur- 
chaser for  the  specific  performance  of  a  con- 
tract for  the  sale  of  land  contains  no  good 
allegation  of  a  legal  tender  of  the  purchase 
prjce,  it  states  such  a  case  as  in  equity  will 
excuse  a  better  tender,  leaving  the  rights  of 
the  parties  to  be  adjusted  and  enforced  by 
appropriate  decree,  where  it  alleges  part  pay- 
ment, an  extension  of  time  for  the  balance, 
wrongful  possession  and  use  of  the  premises 
and  enjoyment  of  the  rents  and  profits  by  the 
defendants,  and  the  plaintiff's  readiness  and 
willingness  to  pay  what  is  due  the  defendants 
after  the  deduction  of  compensation  for  the 
use ,  of  the ,  premises  during  the  time  of  the 
withholding  of  possession.  Harris  v.  Green- 
leaf   (Ky.),  4-849. 

Allegation  in  bill  of  willingness  to 
pay.  —  The  purchaser  in  a  contract  for  the 
sale  of  land  may  maintain  a  suit  for  its 
specific  performance,  though  he  has  made  no 
fornaal  tender  of  the  unpaid  balance  of  the 
purchase  price,  if,  other  equitable  require- 
ments being  satisfied,  he  alleges  in  his  peti- 
tion that  he  is  ready  and  willing  to  pay,  and 
shows  a  sufficient  excuse  for  not  having  made 
a  formal  tender,  Harris  'V.  Greealeaf  ( Ky . ) , 
4-849. 

(7).  Where  vendor's  wife  refuses  to  join  in 
deed. 

In  general.  —  A  court  of  chancery  will 
not  specifically  enforce  a  contract  for  the 
sale  of  real  estate  against  a  married  man 
whose  wife,  uninstigated  by  him,  refuses  to 
join  in  the  deed  for  the  pui*pose  of  conveying 
her  inchoate  dower,  especially  if  the  vendee 
knew  at  the  time  of  the  contract  that  the  ven- 
dor was  married,  unless  the  vendee  is  willing 
to  pay  the  full  amount  of  the  purchase  aa>ney 
and  to  accept  from  the  vendor  alone  a  deed 
containing  the  covenants  stipulated  for  in  the 
contract,  the  vendee  being  left  to  his  remedy 
at  law  for  the  recovery  of  damages  resulting 
from  the  existence  of  such  dower  right.  Aiple- 
Hemmelmann  Real  Estate  Co.  v.  Spelbrink 
(Mo.),  14-652. 

(8)   Contract  to  convey  homestead. 

Contract  of  husband  where  w^ife 
signs   duplicate   before  repudiation.   — 

Specific  performance  may  be  had  of  a  mar- 
ried man  s  contract  to  convey  land  containing 
the  family  homestead,  where  it  appears  that 
though  the  contract  was  orrginally  signed  by 
thf"  liushand  only,  the  wife  signed  a  duplicate 
in   her  husband's   possession  "before   the  con- 


tract was  repudiated  on  the  ground  of  her 
nonjoindeij  and  that  at  the  date  when  the 
couveyance  should  have  been  made  the  hus- 
band and  wife  joined  in  the  execution  of  a 
deed  which  was  duly  tendered  t6  the  pur- 
chaser.  Kettering  v.  Eastlack  (Iowa),  8-357. 

(9)   Agreement    to    sell    by    one    of    several 
tenants  in  coinmon. 

Enforcement  against  cotenants.  •—  An 

agreement  by  one  tenant  in  common  to  con- 
vey the  whole  of  the  joint  property  cannot  be 
enforced  against  the  cotenants,  but  may  be 
enforced  against  him  as  to  his  interest  in  the 
premises.  Mootb  v.  Gariglietti  (111.),  10-560. 
Purchase  money  irhere  cotenants  re- 
fuse to  join  in  conveyance.  ^  In  an  ac- 
tion by  a  purchaser  to  enforce  the  speeific 
performance  of  a  contract  to  sell  land,  whe*e 
it  appears  that  the  vendor  owns  only  two- 
fifths  of  the  land  contracted  to  be  soldi,  .a  de- 
cree directing  the  vendor  to  convey  his  in- 
terest should  only  require  the  purchaser  to 
pay  two-fifths  of  the  purchase  price  stipu- 
lated in  the  contract.  Moore  v.  Gariglietti 
(111.),  10-560. 

(10)   Inadequacy  of  consideratioui, 

In  general.  —  Mere  iuadequaey  of  con- 
sideration, if  agreed  upon  by  the  parties  with- 
out fraud,  is  not  sufficient  to  defeat  a  decree 
for  the  Specific  performance  of  a  contract  for 
the  sale  of  lands.  UUsperger  v.  Meyer  (111.1, 
3-1032. 

(11)  Effect  of  increase  in  value  of  land. 

After  payment  on  account  of  pur- 
chase money.  —  The  purchaser  in  a  eon- 
tract  for  the  sale  of  land  is  not  precluded 
from  maintaining  a  suit  for  its  speeific  {rtlf- 
formanee  because  the  land  has  increased  ih 
value,  where  such  increase  has  taken  place 
after  he  has  paid  a  part  of  the  purchase  price 
and  the  delay  in  offering  to  pay  the  baUliCe 
is  neither  unreasonable  nor  due  to  bad  faith. 
Harris  v.  Greenleaf  ( Ky. ) ,  4-849. 

(12)   Who  may  enforce  contract. 

Assignee  of  purchaser.  —  A  contract  to 
sell  land  may  be  assigned  by  the  purchaser, 
and  may  be  enforced  specifically  by  the  as- 
signee.    Moore  v.  Gariglietti  (111.),  10-560. 

( 13 )   Who  may  be  required  to  perform. 

Purchaser  from  vendor  with  ootlce. 

-^One  purchasing  property  with  notice'  thfat 
his  grantor  has  previously  contracted  to  con- 
vey it  to  another  may  be  comtielled  to  per- 
form the  contract  in  the  same  manner  and  to 
the  same  extent  as  his  grantot  would  hftVe 
been  liable  to  do  had  he  l»t  ttanAfefl^  tllte 
legal  title.  Drake  r.  Brady  (Fla.),  17-1033. 
Purdiaser  from  vendor  ttithoat  U«>- 
tice,  —  The  specific  performance  of  a  con- 
tract to  convey  land  is  impossible  where  the 
vendor  has  sold  the  land  to  a  third  pefson 
wlio  is  free  from  all  etjiiities.  Halsell  r.  Rew- 
frow  (U.  S.),  6-189. 
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(14)  Where    contract   price   to   be   fixed    by 

appraisers. 

In  general.  —  Where  a  contract  is  en- 
tered into  between  a  water  company  and  a 
city  for  the  construction  of  waterworks  and 
thiir  operation  for  twenty  years,  by  which 
the  company  agrees  to  give  tlie  city"  the  op- 
tion to  purchase  the  worlcs  at  the  end  of  the 
term  at  a  price  based  on  their  productive 
worth,  to  be  determined  by  four  appraisers 
chosen  by  the  parties  and  the  fifth  to  be 
chosen  by  the  four,  on  condition  that  the  city 
sliall  give  notice  of  its  intention  to  buy  be- 
fore the  expiration  of  the  term,  and  the  city 
gives  the  notice,  but  subsequently  refuses  to 
appoint  the  appraisers  and  to  complete  the 
purchase,  an  equity  exists  in  the  water  com- 
pany, which  entitles  it  to  a  specific  perform- 
ance of  the  contract,  and  this  remedy  is  more 
complete  and  efficient  than  any  it  has  at  law. 
Castle  Creek  Water  Co.  v.  Aspen  (U.  S.),  8- 
C60. 

Absence  of  remedy  at  law.  —  Where 
a  city  has  refused  to  perform  its  contract  to 
purchase  waterworks  of  a  company,  at  a 
price  based  on  their  productive  worth,  to  be 
determined  by  appraisers,  the  water  company 
has  no  remedy  at  law  as  complete  and  effi- 
cient as  the  specific  performance  of  the  con- 
tract in  equity.  Castle  Creek  Water  Co.  V. 
Aspen  (U.  8.),  8-660. 

Fixing  of  price  by  court.  —  Where,  in 
n  contract  for  the  sale  of  real  estate  at  a 
price  to  be  fixed  by  appraisers  to  be  chosen 
by  the  parties,  the  stipulation  for  the  ap- 
praisers is  not  a  condition  or  the  essence  of 
the  agreement,  but  is  subsidiary  or  auxiliaiy 
to  its  main  purpose  and  scope,  and  the  par- 
ties cannot  be  left  or  placed  in  statu  quo  by  a 
refusal  to  enforce  performance,  a  court  of 
equity  may  determine  the  price  itself,  or  by 
its  master  or  by  appraisers  of  its  own  selec- 
tion, and  may  enforce  specific  performance  of 
the  agreement  of  sale.  But  where  the  stipu- 
lation for  the  appraisers  is  a  condition  or 
the  essence  of  the  contract,  and  a  refusal  to 
enforce  it  will  leave  the  parties  in  their  orig- 
inal situations  when  the  contract  was  made, 
a  court  of  equity  will  not  enforce  specific  per- 
formance of  it.  Castle  Creek  Water  Co.  v. 
Aspen   (U.  S.),  8-660. 

(15)  Provision    in    contract    for    liquidated 

damages. 

Conversion  of  contract  in  optional 
ccntract.  —  The  fact  that  liquidated  dam- 
ages are  provided  for  as  a  part  of  a  contract 
to  convey  land  does  not  convert  the  contract 
into  an  optional  one  under  which  the  obligor 
i^  entitled  to  relieve  himself  from  the  duty  of 
specific  performance  by  paying  the  specified 
damages,  where  it  is  apparent  that  the  in- 
tention was  that  the  obligor  should  convey 
and  that  the  provision  for  damages  was 
simply  a  means  of  securing  the  conveyance. 
Ketteiing  i7.  Eastlack  (Iowa),  8-357. 

(16)   Evidence. 

Requirement  of  clear  and  convincing 
evidence.  —  A  contract   is   not  proved  by 


clear  and  convincing  evidence  within,  the  rule 
as  to  specific  performance,  where  it  rests  on 
the  testimony  of  a  single  witness,  a  man  well 
advanced  in  years,  that  he  heard  a  convflraa- 
tion  twenty-five  years  before  in  which  the  al- 
leged vendor  agreed  to  sell  the  land  to  the 
plaintiff.  Wilbur  v.  Toothaker  (Me.),  18- 
1190. 

Parol  evidence  wbere  description  of 
land  is  insufficient.  —  Wliere  a  sufficient 
description  is  given  in  the  contract,  parol  evi- 
dence may  be  resorted  to  in  order  to  fit  the 
description  to  the  thing,  but  where  an  insuffi- 
cient description  is  given  or  where  there  is 
no  description,  such  evidence  is  inadmissible. 
A  court  will  never  receive  jjarol  evidence  both 
to  describe  the  land  and  to  apply  the  de- 
scription. 

Sufficiency  to  show  notice  to  vendor's 
grantee.  —  Evidence  reviewed,  in  an  action 
by  the  purchaser  to  enforce  specific  perform- 
ance of  a  contract  for  the  sale  of  land  and  to 
cancel  a  deed  to  the  land  made  by  the '  de- 
fendant to  a  third  person,  and  held  sufficient 
to  show  that  the  third  person  was  not  an  in- 
nocent purchaser.  Crotty  v.  Effler  (W.  Va.), 
9-770. 

In  action  between  heir  and  devisee 
,in  settlement  af  will  contest.  —  lir  an 
action  by  an  heij  at  law  for  the  specific  per- 
fprmance  of  a  contract  between  him  and  the 
residuary  devisee  whereby  the  latter  agreed 
to  convey  to  the  former  an  interest  in  the 
land  devised  in  consideration  of  a  promise  to 
refrain  from  contesting  the  will,  evidence  ex- 
3,mined  and  held  to  entitle  the  plaintiff  to  a 
decree.  Grochowski  v.  Growehowski  ( Neb. ) , 
15-300. 

4.   AjsroiLLAEY  Relief   of   Injunction   and 
Deckee  foe  Damages. 

General  rule.  —  Where  a  court  of  equitv 
properly  acquires  jurisdiction  of  a  cause  to 
enforce  specific  performance  of  a  contraet, 
the  court  will  proceed  to  administer  complete 
justice  by  adjudicating  all  matters  properly 
presented  and  involved  in  the  case.  Injunc- 
tions, both  mandatory  and  restraining,  mav 
be  granted  and  damages  may  be  awarded  upon 
proper  allegations  and  proofs  when  necessary 
to  do  complete  justice.  Taylor  v.  Florida 
East  Coast  R.  Co.  (Fla.),  14-172. 

Where  complainant  is  not  entitled 
to  specific  performance.  —  The  ancillary 
relief  of  an  injunction  in  aid  of  specific  per- 
formance Will  not  be  granted"  when  the  con- 
tract is  of  auoh  a  nature  that  the  complain- 
ant IS  not  entitled  to  the  principal  relief 
5-285  '  ^*'"""  *  ^°-  ^-  ^S*^^"  S''OS-  (Ala.), 

•  "^V^V^'^'y  injunction.  —  In  a  proceed- 
ing for  the  specific  performance  of  a  contract 
a  temporary  injunction  against  the  breach  of 
the  contract  will  not  be  granted  unless  the 
allegations  of  the  bill  of  complaint  warrant  a 
decree  of  specific  performance,  and  it  also  ap- 
pears that  an  injunction  is  appropriate  and 

fvt  )     Ko'"-   ^'""'''''    ^'''^^   '^°''^^   R-   C°' 
Compensation    in    lieu    of    perform- 
ance. -  A  court  of  equity  will  not  grant 
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pecuniary  compensation  in  lieu  of  specific 
performance  unless  the  case  presented  is  one 
for  equitable  interposition  such  as  would  en- 
title the  plaintiff  to  performance  but  for  in- 
tervening facts,  such  as  the  destruction  of 
the  property,  the  conveyance  of  the  same  to 
an  innocent  third  person,  or  the  refusal  of 
the  vendor's  wife  to  join  in  a  conveyance. 
Marks  v.  Gates  (U.  S.),  12-120. 

Enhancement  of  damages.  —  On  ap- 
peal from  a  decree  awarding  damages  in  lieu 
of  specific  performance  of  an  agreement  by 
the  defendant  to  construct  a  levee  and  ditch 
for  the  protection  of  the  plaintifli's  land, 
where  it  appears  that  after  the  institution 
of  the  action  but  before  the  rendition  of  the 
decree  the  plaintiff  sold  the  land  to  a  third 
person,  the  decree  will  not  be  reversed  on  the 
ground  that  the  sale  was  merely  colorable, 
and  was  for  the  purpose  of  giving  to  the  land 
a  fictitious  value,  if  the  evidence  shows  that 
thp  damages  were  not  assessed  upon  this 
value  but  upon  other  evidence  in  the  ease. 
Sanitary  District  t;.  Martin   (111.),  10-227. 

5.  Pleading  and  Pbactice. 
a.  Parties. 

Necessity  for  joinder  of  proper  par- 
ties. —  Specific  performance  ought  not  to  be 
decreed  unless  all  the  proper  parties  are  be- 
fore the  court.  Phalen  v.  United  States 
Trust  Co.  (N.  Y.),  9-595. 

Purchaser  and  diTorced  irife  of  ven- 
dor as  parties  defendant.  —  A  bill  for 
specific  performance  may  be  maintained  by 
the  vendor  of  land  against  his  purchaser  and 
against  the  vendor's  divorced  wife,  though 
the  proper  remedy  is  an  action  of  assumpsit 
to  enforce  the  payment  of  the  purchase  money, 
where  the  purchaser's  refusal  to  perform  is 
based  on  the  contention  that  the  decree  for 
alimony  in  favor  of  the  divorced  wife  is  a 
lien  on  the  land  covered  by  the  contract  of 
sale.     Kerr  v.  Kerr  (Pa.),  9-89. 

b.  Pleading. 

Action  at  laxr  for  recovery  of  dam- 
ages. —  Where  the  pleadings  show  that  an 
action  is  one  at  law  for  the  recovery  of  dam- 
ages for  the  breach  of  contract,  the  plaintiff 
cannot  claim  the  right  to  have  specific  per- 
formance decreed.  Todd  v.  Bettingen  (Minn.), 
8-960. 

Allegation  of  offer  to  perform.  —  In 
an  action  by  the  holder  of  an  option  to  pur- 
chase land  for  specific  performance  of  the 
contract,  a  bill  which  offers  to  pay  the  price 
and  to  bring  into  court  the  amount  thereof 
to  be  paid  on  delivery  of  a  conveyance,  is  a 
sufficient  allegation  of  an  offer  to  perform. 
Mier  r.  Hadden  (Mich.),  12-88. 

Failure  to  allege  agreement  as  to 
time  of  performance.  —  In  a  suit  by  the 
purcliaser  to  enforce  the  specific  performance 
of  a  contract  for  the  sale  of  land,  the  com- 
plaint is  defective  if  it  fails  to  allege  the 
time  agreed  upon  for  the  performance  of  the 
contract,  but  the  defect  should  be  met  with  a 
motion  to  make  the  complaint  more  definite 


and  certain,  and  cannot  be  reached  by  de- 
murrer, as  in  the  absence  of  an  allegation  of 
a  definite  time  the  law  presumes  that  the  con- 
tract was  to  be  performed  within  a  reasonable 
time.     Phillips  r.  Jones   (Ark.),  9-131. 

Amendment  of  answer.  —  In  an  action 
by  the  vendor  for  the  specific  performance  of 
a  contract  to  convey  land,  where  there  is 
nothing  in  the  contract  requiring  the  plain- 
tiff to  show  a  perfect  title  in  himself  at  the 
time  of  making  the  contract,  it  is  proper  for 
the  trial  court  to  refuse  to  permit  the  de- 
fendant to  amend  his  answer  by  inserting  an 
allegation  that  the  plaintiff  did  not  have  the 
title  at  the  time  the  contract  was  made. 
Kettering  v.  Eastlack  (Iowa),  8-357. 

c.  Defences. 

Failure  of  consideration.  —  The  vendor 
of  land  sold  in  exchange  for  corporate  stock 
cannot  defeat  specific  performance  of  the  con- 
tract by  showing  that  the  corporation  is  a 
lie  facto  one  merely,  where  there  was  no  ex- 
press or  implied  warranty  that  the  corpora- 
tion was  a  de  jure  one,  and  there  is  no  claim 
that  there  was  fraud  or  deception  of  any 
kind  on  the  part  of  the  purchaser  of  the  land 
in  the  making  of  the  contract,  or  that  the 
property  of  the  corporation  was  not  worth 
the  value  placed  upon  it  in  the  contract,  or 
that  any  judgments  or  debts  existed  against 
the  corporation  or  the  purchaser  of  the  land, 
and  it  appears  that  the  corporation  can  be 
converted  into  a  de  jure  one  by  the  filing  of  its 
certificate  of  organization  with  the  proper 
officer.     Marshall  i;.  Keach   (111.),  10-164. 

Laches.  —  A  suit  for  specific  performance 
is  barred  by  laches  where  it  is  not  brought 
until  twenty-four  years  after  the  alleged  con- 
tract was  made  and  after  the  death  of  the  al- 
leged vendor.  Wilbur  v.  Toothaker  (Me.), 
18-1190. 

Misrepresentations  by  defendant.  — 
Misrepresentations,  in  order  to  constitute  a 
defense  to  a  suit  for  the  specific  performance 
of  a  contract,  must  have  been  relied  upon  by 
the  defendant.  Unless  an  untrue  statement 
is  believed  and  acted  upon,  it  occasions  no 
legal  injury.  Crotty  •».  Effler  (W.  Va.),  9- 
770. 

Effect  of  waiver  of  lack  of  mutual- 
ity. —  The  defendant  in  an  action  for  specific 
performance  cannot  set  up  a  laek  of  mutu- 
ality in  the  contract,  where  by  his  conduct  be 
has  clearly  waived  the  defect.  Marshall  v. 
Keach  (111.),  10-164. 

Stipulation  of  contract  which  has 
been  waived.  —  In  an  action  for  the  specific 
performance  of  a  contract,  where  it  appears 
that  the  parties  have  waived  the  stipulation 
t'.iat  time  should  be  of  the  essence,  the  stipu- 
lation cannot  be  set  up  to  defeat  the  relief 
sought.    Marshall  v.  Keach  (111.),  10-164. 

d.  Evidence. 

Must  be  clear  and  convincing.  —  A  de- 
cree for  specie  performance  will  not  be 
granttid  unless  the  evidence  of  the  making  of 
the  contract  is  clear  and  convincing.  Wilbur 
f.  Toothaker  (Me.),  18-1190. 
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Evidence  foreign  to  isaue.  —  Where  a 
bill  for  the  specific  perfoimance  of  a  contract 
for  the  sale  of  land  is  drawn  upon  the  theory 
of  enforcing  the  contract  against  the  defend- 
ant irrespective  of  his  wife  s  inchoate  dower 
in  the  land,  there  being  no  prayer  for  the  de- 
duction of  the  value  of  such  inchoate  dower, 
evidence  as  to  the  value  of  such  dower  right 
i^  foreign  to  the  issues  and  a  decree  making 
such  deduction  is  not  responsive  to  the  plead- 
ings. Aiple-Hemmelniann  Real  Estate  Co.  V. 
Spelbrink   (Mo.),   14-652. 

e.  Decree. 

When  sufficiently  definite.  —  Where  it 
is  contemplated  by  a  contract  to  sell  land 
that  interest  on  deferred  payments  shall  run 
from  the  completion  of  the  contract  by  the 
execution  of  the  conveyance,  a  decree  for 
specific  performance  of  the  contract  is  suffi- 
ciently definite  upon  that  point  if  it  specifies 
when  the  deed  is  made  and  requires  that  the 
notes  and  mortgage  for  deferred  payments 
shall  be  executed,  as  it  will  be  implied  that 
interest  is  to  run  from  the  execution  of  the 
notes.    Buzieka  v.  Hotovy  (Neb.),  9-1058. 

f.  Appeals. 

Effect  of  appeal.  —  Where  a  decree  for 
specific  performance  requires  the  plaintiff  to 
deposit  money  or'  securities  in  court  within  a 
specified  time  as  a  condition  precedent  to  the 
enforcement  of  the  decree  against  the  defend- 
ant, and  the  defendant,  within  the  time 
limited  for  making  such  deposit,  appeals  from 
the  decree  and  supersedes  it,  the  time  al- 
lowed for  making  the  deposit  is  thereby  ex- 
tended until  a  like  time  after  the  decree  be- 
comes again  enforceable.  Euzicka  v.  Hotovy 
(Neb.),  9-1058. 

ProTisions  not  prejudicial  to  appel- 
lant. —  In  a  suit  by  the  purchaser  to  en- 
force specific  performance  of  a  contract  to  sell 
land,  a  provision,  in  a  decree  in  favor  of  the 
plaintiff,  that  the  plaintiff  shall  secure  de- 
ferred payments  by  a  mortgage  on  the  prem- 
ises, is  not  prejudicial  to  the  defendant,  and 
the  decree  will  not  be  disturbed  on  appeal  on 
account  of  such  provision,  where  the  plaintiff 
has  not  appealed  therefrom.  Ruzicka  v. 
Hotovy   (Neb.),  9-1058. 


SPECTATORS. 

Misconduct  of  spectator  as  ground  for  dis- 
charging jury  in  criminal  case,  see 
Cbiminal  Law,  6  1. 


SPECULATION. 

Taking  option  for  speculation  as  fraud,  see 
Vendob  and  Purchaser,  1  e. 

SPECULATIVE   DAMAGES. 

In    condemnation   proceedings,    see   Eminent 
Domai>;,  7  c  (4). 


SPECULATIVE   TESTIMONY. 

See  Eminent  Domain,  9  j. 

SPEECH,   LIBERTY  OF. 

See  Constitutional  Law,  17. 

SPEED. 

Regulating  speed  of  automobiles,  see  Motor 

Vehicles,  1  b. 
Speed  of  cars  as  evidence  of  neglig'jnce,  see 

Railroads,  8  b  (2) ;  Street  Railways, 

8  a  (3). 

SPEEDY   TRIAL. 

Right  of  accused,  see  Criminal  Law,  6  c  ( 1 ) . 

SPELLING. 

Effect  of  errors  in  spelling,  see  Fobqeht,  1  a; 

Frauds,  Statute  of,  3  e  ( 2 ) . 
Misspelling    of    name    in    signing    will,    see 

Wills,  3  f. 

SPENDTHRIFTS. 

Validity   of   spendthrift   trusts.  —   A 

testator  may  create  for  the  benefit  and  enjoy- 
ment of  the  devisee  a  trust  estate,  and  such 
a  provision  may,  if  so  intended  by  the  tes- 
tator, limit  the  right  of  alienation  by  the  dev- 
isee, and  its  liability  for  his  debts.  Matti- 
son  V.  Mattison  .(Ore.),  18-218. 

An  equitable  life  estate  in  which  the  bene- 
ficiary has  absolute  rights  but  which  is  in- 
alienable by  him  and  beyond  the  reach  of  his 
cieditors  may  be  created  by  appropriate  lan- 
guage. Mason  r.  Rhode  Island  Hospital  Trust 
Co.  (Conn.),  3-S86. 

Invalid  where  donor  is  beneficiary.  — 
A  person  cannot  put  his  property  beyond  the 
reach  of  liability  for  his  future  debts  by 
creating  a  spendthrift  trust  in  his  own  favor. 
Petty  V.  Moores  Brook  Sanitarium  (Va.),  19- 
271. 

Deed  held  insufficient  to  create  trust. 
—  A  deed  which  conveys  an  absolute  estate 
in  fee  simple  to  the  grantee  and  gives  him 
the  right  of  possession  and  of  managing  and 
controlling  the  property  and  of  receiving  the 
whole  income  thereof  without  let  or  hindrance 
and  of  the  unlimited  enjoyment  of  the  same, 
and  neither  appoints  a  trustee  nor  creates  a 
trust  estate,  falls  short  of  the  requirements 
of  the  rule  as  to  the  creation  of  spendthrift 
trusts,  although  the  conditions  of  the  deed 
are  that  the  property  shall  not  be  liable  for 
any  of  the  debts  of  the  grantee  for  a  period 
of  thirty  years  and  that  the  grantee  shall 
have  no  power  to  sell,  encumber,  or  dispose 
of  said  property  during  that  period  except  by 
last  will  and  testament.  Kessner  v.  Phillips 
(Mo.),  3-1005. 
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Mode  and  terms  of  creation. —  A  spend- 
thrift trust  is  one  created  to  provide  a  fund 
for  the  maintenance  of  the  beneficiary  and  at 
the  same  time  to  secure  it  against  his  im- 
providence or  incapacity,  and  it  is  not  neces- 
sary that  the  beneficiary  should  be  denomi- 
nated a  spendthrift,  or  that  all  the  qualifica- 
tions and  restrictions  incident  to  such  trusts 
should  be  imposed  by  the  instrument  creating 
it,  or  that  there  shoijld  be  a  gift  over  on  the 
termination  of  the  trust;  and  where  the  lan- 
guage is  sufficient  to  create  such  a  trust,  no 
inquiry  can  be  made  as  to  whether  the  bene- 
ficiary is  in  fact  a  spendthrift.  Wagner  v. 
Wagner   (111.),  18-490. 

Intention  to  create.  —  An  intention  to 
create  a  spendthrift  trust  appears  in  a  will 
by  which  the  testator  bequeaths  property  to 
trustees  to  hold,  manage,  p.nd  pay  the  income 
to  the  testator's  sons  at  such  times  and  in 
su?h  amounts  as  the  trustees  in  their  dis- 
cretion shall  deem  proper,  the  trustees  also 
being  authorized  at  their  discretion,  to  sell 
any  part  of  the  trust  property  and  pay  the 
proceeds  to  the  beneficiary,  and  to  terminate 
the  trust  at  any  time.  Wagner  v.  Wagner 
(111.),  18-490. 

Effect  of  intention  to  create.  —  Where 
it  appears,  on  a,  consideration  of  a  will,  that 
it  was  the  intention  of  the  testator  to  create 
a  spendthrift  trust,  efl:eet  will  be  given  to  that 
intention.     Wagner  r.  Wagner  (111.),  18-490. 

Implication  of  provision  against 
alienation  or  liability  for  debts..—'  In 
an  equitable  life  estate  a  provision  against 
alienation  or  liability  to  creditors  need  not 
be  in  express  terms,  but  may  be  implied  from 
the  general  intention  of  the  donor,  to  be 
gathered  from  the  terms  of  the  trust  in  the 
Ught  of  all  the  eiretunstances.  Mattison  r. 
Mattison  (Ore.),  18-218. 

Active  trnst>  effect  of  pov^er  to  dis- 
pose of  fimd  by  -will.  —  A  testamentary 
trust,  the  trustees  of  which  are  authorized 
to  pay  to  the  beneficiary  after  he  reaehe;:  the 
age  of  twenty-one  years,  for  and  during  his 
natural  life,  pr  any  part,  or  none,  of  the  in- 
come of  the  trust  funds,  at  their  discretion, 
is  valid  and  active  during  the  life  of  the  bene- 
ficiary, and  will  not  be  terminated  upon  a 
suit  brought  by  him;  and  the  fact  that  the 
beneficiary  is  given  power  to  dispose  of  the 
trust  fund  by  will  does  not  eijja^ge  bis  in- 
terest in  the  fund.  Mason  v.  Rho^e  Island 
Hospital  Trust  Co.  (Conn.),  3-586. 

SFIBITUAI<ISM. 

Belief  in  spiritualism  as  evidence  of  mental 
incapacity,  see  Wrcts,  4  e  (3). 

SPITE   FENCES. 

See  Fences,  1  b. 

SPLITTING  CAUSES  OF  ACTION. 

See  Actions;  Sales,  6  e  (1). 


SPONTANEOUS   COMBUSTION. 

See  Explosions  and  Explosives,  6  a. 

SPRING   GUNS. 

Causing  death  of  trespassers,  see  Homicide, 

5  b. 
Spring  guns  as  nuisance,  see  Nuisances,  1  b. 

SPRINGS. 

Damages  for  destruction  of  spring,  see  Pam- 
4BES,  9  c. 

SPRING   SHOT. 

See  Explosions  and  ExplosiveBj  4. 

SPRINKLING. 

Power  of  municipality  to  incur  expense  for 
sprinkling  streets,  see  Municipal  Coe- 

POBATIONS,  3  e. 

Sprinkling  assessments,  see  Special  ob  Local 
Assessments,  2. 

SPOUSE. 

See  Husband  and  Wife. 

SPUR   RAILROADS. 

Condemantion  of  right  of  way,  see  Emdient 
Domain,  4  b. 

SQUATTERS. 

Possession  by,  see  Adverse  Possession. 

STABLES. 

See  LivEfiT  Stable  Keepebs. 

Stables  as  nuisance,  see  N^uisances,  1  b. 

STAINS. 

Identification  of  accused  by  blood  stains,  see 
CBWriNAL  Law,  6  n  (2). 

STALLION. 

Implied  warranty,  see  Sales,  4  a. 

STAMPS. 

See  Trading  Stamps. 

Failure  to  affix  revenue  stamp  to  deed,  see 
Deeds,  2  d. 
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STANDARD   POLICY. 

See  Insubance,  5  e  (1). 

STANDING   JTTBOBS    ASIDE. 

See  JcBY,  6  b. 

STANDING  TIMBER. 

Sale  of,  see  Fkauds,  Statuts  or,  4  b  (2). 

STARE  DECISIS. 

1.  In  General. 

3.  Appucation  of  Doctbinb  to  Consti- 
tutional Questions, 

3.  Binding  Effect  of  Decision  ab  Af- 

FECTEai  BT  Status  of  Cqubt. 

4.  Miscellaneous    Cases    of    Applica- 

tion OF  Doctrine. 

1.  In  General. 

Adherence  to  doctrine.  —  The  doctrine 
of  star€  decisis  is  salutary,  and  should  he  ad- 
hered to.  Mabardy  v.  McHugh  (Mass.),  16- 
500. 

Limitations  of  doctrine.  —  The  doctrine 
of  stare  decisis  does  not  prevent  re-examina- 
tion and  correction  of  principles  previously 
declared,  but  it  is  the  province  of  the  court  to 
declare  the  law  and  not  to  legislate  by  over- 
ruling decisions  which  correctly  expound  the 
prevailing  practice  of  the  jurisdiction.  Com- 
monwealth V.  Walsh  (Mass.),  13---648. 

Decision  |iy  divided  court.  —  A  deci- 
sion rendered  by  four  of  the  judges  of  an  ap- 
pellate court  composed  of  eight  judges,  a  fifth 
judge  concurring  merely  in  the  result  of  the 
decision,  and  the  remaining  three  judges  dis- 
senting, is  not,  beyond  the  case  wherein  it  is 
rendered,  decisive  of  the  proposition  decided 
therein,  an^  is  not  binding  as  a  precedent. 
Kalamazoo  i;.  Crawford  (Mich.),  16-110. 

2.  Applicacation  or  Doctrine  to  Constitu- 
tional Questions. 

In  general.  —  Decisions  on  constitutional 
questions  that  have  long  been  considered  the 
settled  law  of  the  state  should  not  be  lightly 
set  aside,  though  the  court  as  presently  con- 
stituted might  reach  a  different  conclusion  if 
the  proposition  were  an  original  one.  State 
V.  Frear  (Wis.),  20-633. 

Effect  of  acqniesoence  in  decision  Tiy 
leglslatnre.  —  When  a  decision  of  a  court 
of  last  resort  determining  the  constitution- 
ality of  a  statutory  provision  has  been  ac- 
quiesced in  by  the  legislature  and  the  people 
for.  a  considerable  period  of  time,  and  rights 
have  become  settled  thereunder,  and  no  bene- 
ficial result  will  be  obtained  by  overruling 
such  decision,  the  court  will  Jiot  reopen  the 
question.    Walling  v.  Bown' (Idaho),  2-720. 

Wliere  decision  has  been  acted  on  By 
lesislatnre.  —  A  decision  by  the  Supreme 


Court  of  a  state  on  a  questioh  of  constitu- 
tional law  is  binding  on  the  legislature,  and 
where  such  decision  has  often  been  cited  with 
approval  and  has  been  acted  on  by  the  legis- 
lature in  enacting  a  statute,  the  court  will 
adhere  to  it  and  uphold  the  constitutionality 
of  the  statute  unless  the  doctrine  enunciated, 
is  vicious  in  principle  or  dangerous  in  its 
tendency.     State  v.  Frear  (Wis.),  20-633. 

Effect  of  pl^iu  error  in  previous  de- 
cisions. —  The  doctrine  of  stare  decisis  does 
not  require  that  a  state  court  of  last  r«sort 
shall  adopt  the  construction  placed  by  its 
previous  decisions  on  the  state  constitution, 
if  such  construction  is  plainly  and  palpably 
erroneous,  though  it  has  been  asserted,  re- 
asserted, and  acquiesced  in  for  many  years., 
Arnold  V.  Knoxville   (Tenn.),  5-881. 

3.  Binding  Effect  of  Decision  as  Affected 

BY  Status  of  Court. 

Decisions    of   inferior    courts.    —   The 

doctrine  of  stare  decisis  does  not  require  a 
state  court  of  last  resort  to  enforce  a  decision 
of  an  inferior  state  court  with  respect  to  the 
construction  of  a  state  statute,  which  deci- 
sion has  been  expressly  disapproved  and  over- 
ruled by  the  court  of  last  resort.  Sedalia  v. 
Donohue    (Mo.),  4-89. 

An  Ontario  Divisional  Court  is  the  court 
of  last  resort  on  appeal  from  a  County  Court, 
and  should  on  such  an  appeal  give  an  inde- 
pendent judgment  without  regard  to  a  previ- 
ous decision  of  a  Divisional  Court.  Mercier 
V.  Campbell   (Ont.),  10-503. 

4.  Miscellaneous  Cases  of  Appwcation  of 

doctbinb, 

Decision  establishing  rule  of  prop- 
erty. —  When  an  earlier  decision  of  the  Ne- 
braska Supreme  Court  has  established  a  rule 
of  property,  which  has  been  relied  upon  for 
many  years  as  the  foundation  of  real  estate 
titles,  the  court  will  not  overturn  such  rule 
notwithstanding  the  fact  that  it  cannot  as- 
sent to  the  reasoning  upon  which  it  is  based. 
Grandjean  v.  Beyl  (Neb.),  15-577. 

Interpretation  of  old  statutes  as  ap- 
plicable to  new  statutes.  —  If  it  appears 
from  the  codification  of  a  state  statute  law 
that  it  was  the  intention  of  the  legislature 
to  change  radically,  or  to  add  materially  to 
previous  statutory  provisions,  the  decisions 
of  the  courts  as  to  prior  statutes  should  not 
be  regarded  as  binding  in  the  interpretation 
of  such  provisions  of  the  code  as  are  new  or 
fundamentally  different.  Martin  v.  Oskaloosa 
(la..),  3-651. 

Judicial  diotnm  distinguished  from 
obiter  dictum.  —  An  expression  of  opinion 
upon  a  point  argued  by  counsel  and  deliber- 
ately passed  upon  by  the  court,  though  it  is 
not  essential  to  a  disposition  of  the  case,  is, 
if  it  is  dictum  at  all,  judicial  dictum  as  dis- 
tinguished from  mere  obiter  dictum,  the  lat^ 
ter  of  which  is  an  expression  originating 
alone  with  the  judge  who  writes  the  opinion, 
as  an  argument  or  illustration.  Rhoads  v 
Chicago,  etc,  R.  Co.   (111.),   10-111. 
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STATE  BANKS. 

See  Bakkb  and  Bankinq. 

STATE  COURTS. 

See  CouBTS,  2  c. 

STATEMENT   OF  CLAIM. 

See  Mechanics'  Liens,  6  a. 

STATEMENT  OF  DEFENSE. 

Refusal  to  require  statement  of  defense  in 
ejectment  as  harmless  error,  see  Affeal 
AND  Ebbob,  15  b  (2). 

STATES. 

1.  Intebest,  Jubisdiction,  and  Powebs 

Genebaixt,  1432. 

2.  GOVEBNOE  AND  Otheb  OmCEBS,   1433. 

a.  Rights  and  powers,  1433. 

b.  Judicial  control,  1433. 

3.  Ijiqislatube,  1433. 

4.  Courts,   1434. 

5.  Tbeasubt,  1434. 

6.  Bonds,  1434. 

7.  Pboperit,  1434. 

8.  Claims  of,  1434. 

9.  contbacts,  1435. 

10.  Actions  against,  1435. 

11.  State  Pairs,  1435. 

Abandonment  of  title  to  real  estate,  see  Aban- 
donment. 

Action  against  state  officers  as  action  against 
state,  see  Injunctions,  2  d  (4). 

Applicability  of  municipal  ordinances  to 
state,  see  Municipal  Cobpobations,  5  e. 

Construction  of  bankruptcy  act  by  state 
covirts,  see  Bankruptcy,  1. 

EflFect  of  general  statute  on  rights  of  state, 
see  Statutes,  4  a. 

Ejectment  against  state  officer,  see  Eject- 
ment, 3. 

Exemption  of  state  bonds  from  taxation,  see 
Taxation,  12  c  (3). 

Ferries  between  states,  see  Febries,  2. 

Interference  with  powers  of  states,  see  Con- 
stitutional Law,  3. 

Legislative  control  of  municipal  corporation, 
see  Municipal  Corporations,  16.    . 

Liability  for  costs,  see  Costs,  3. 

Liability  of  government  property  to  taxation, 
see  Taxation,  2  a. 

Military  establishment  of  states,  see  Militia. 

Ownership  of  iish  and  game,  see  Game  and 
Game  Laws,  1. 

Pardoning  power,  see  Paedon,  Reprieve,  and 
Amnesty. 

Parole  act  as  encroachment  on  powers  of 
governor,  see  Cbiminal  Law,  7  a  ( 1 ) . 


Police  power  of  states,  see  Constitution  AX 
Law,  5. 

Power  of  Congress  to  prescribe  rules  for  state, 
courts,  see  Evidence,  22. 

Power  of  federal  courts  to  enjoin  state  offi- 
cers from  enforcing  state  statutes,  see 
Injunctions,  2  d  (4). 

Power  of  governor  to  appoint  police  judges, 
see  Judges,  1. 

Power  of  governor  to  create  public  office,  see 
Constitutional  Law. 

Power  of  governor  to  remit  fines,  see  Fines,  3. 

Power  of  governor  with  respect  to  extradition, 
see  Extradition. 

Power  of  legislative  committee  to  punish  for 
contempt,  see  Contempt,  2. 

Power  of  legislature  to  appoint  county  offi- 
cers, see  Public  Officbbs,  3  a  (1). 

Power  to  control  use  of  watercourses,  see 
Waters  and  Watercourses,  3  b  (1). 

Power  to  impose  license  taxes,  see  Licenses, 

2  a. 

Power  to  prevent  diversion  of  water  from 
state,  see  Waters  and  Watebcoubses, 

3  b  (3). 

Power  to  regulate  and  control  education  of 
infants,  see  Infants,  4  a. 

Power  to  regulate  liquor  tra£Sc,  see  Intoxi- 
cating LiQUOBS,  1. 

Power  to  regulate  state  commerce,  see  Inteb- 
state  Commerce,  2  b. 

Power  to  tax  United  States  bonds,  see  Taxa- 
tion, 2  a. 

Powers  in  respect  to  Indians,  see  Indians. 

Powers  of  state  legislatures,  see  Constitu- 
tional Law,  4. 

Prohibiting  use  of  state  arms  or  seal  for  ad- 
vertising, see  Constitutional  Law,  8. 

Right  of  state  to  require  payment  in  excess  of 
amount  due,  see  Payment,  4  b. 

Right  of  state  to  sue  for  abatement  of  nui- 
sance, see  Nuisances,  6  b  (2). 

Right  to  contest  validity  of  will,  see  Wills, 
7e  (1). 

Right  to  divert  water  from  adjoining  state, 
see  Watebs  and  Watebcoubses,  3  b 
(3). 

Right  to  plead  statute  of  limitations,  see  Lim- 
itation of  Actions,  6  a   (1). 

Running  of  statute  of  limitations  against 
state,  see  Limitation  of  Actions,  6  b. 

State  banks,  see  Banks  and  Banking. 

State  courts,  see  Courts,  2  e. 

Suspension  of  state  law  by  enactment  of  fed- 
eral statute,  see  Statutes,  8. 

Taxation  of  state  bonds,  see  Taxation,  2  a. 

Validity  of  state  statute  affecting  interstate 
commerce,  see  Intebstate  Commebce,  4. 

Validity  of  state  statute  passed  prior  to  en- 
abling act  of  Congress,  see  Interstate 
Commerce,  2  b  (3). 

1.  Intebest,  Jubisdiction,  and  Powers 
Generally. 

Interest  In  earth,  and  air  within  do- 
main. —  A  state  in  its  guasi-sovereign  ca- 
pacity has  an  interest,  independent  of  and 
behind  the  titles  of  its  citizens,  in  all  the 
earth  and  air  within  its  domain,  and  has  not, 
\iy  entering  into  the  Union,  agreed  to  submit 
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to  injury  {row  outside  sources  to  its  quasi- 
sovereign  interests,  or  renounced  tlie  right  to 
make  reasonable  demands  for  the  protection 
of  those  interests.  Georgia  v.  Tennessee  Cop- 
per Co.   (U.  S.),  11-488. 

Ownership  of  tide  lands.  —  A  state 
has  power  to  invest  a  private  person  with  the 
ownership  of  tide  lands  subject  to  no  restric- 
tions except  those  imposed  by  the  state  and 
federal  constitutions.  Sequim  Bay  Canning 
Co.  l!.  Bugge  (Wash.),  16-196. 

Effect  of  ooncnrrent  jurisdiction 
over  boundary  river.  —  Though  the  states 
of  Washington  and  Oregon  have  concurrent 
jurisdiction  over  the  Columbia  river,  a  citi- 
zen of  Washington  who,  under  authority  and 
license  from  that  state,  takes  fish  in  a  purse 
net  from  the  Columbia  river  within  the  terri- 
torial limits  of  Washington,  is  not  subject  to 
prosecution  in  Oregon  under  an  Oregon  stat- 
ute making  it  a  criminal  offense  to  fish  with 
purse  nets  in  the  Columbia  river.  Nielson  v. 
Oregon,  212  U.  S.  315,  reversing  16  Ann.  Cas. 
1113. 

Right  to  engage  in  works  of  internal 
improvement.  —  The  Kansas  statute  pro- 
viding for  the  construction,  operation,  and 
maintenance  of  an  oil  refinery  by  the  state  is 
void  as  violating  a  prohibition  of  the  state 
constitution  that  the  state  shall  never  be  a 
party  in  carrying  on  any  works  of  internal 
improvement.  State  ex  rel.  Coleman  v.  Kelly 
(Kan.),  6-298. 

2.   GOVEBNOB  AND   OTHEB  OfFICEBS. 

a.  Rights  and  powers. 

Iiegislative  functions  of  governor.  ^ 

The  governor  of  a  state,  while  engaged  in  con- 
sidering bills  which  have  passed  both  houses 
of  the  legislature  and  which  are  presented  to 
him  for  approval  or  disapproval  is  acting  in 
a  legislative  capacity  and  not  as  an  executive. 
Luckens  v.  Nye  (Cal.),  20-158. 

Power  of  governor  to  modify  statute 
by  agreement  with  person  benefited.  — 
The  governor  of  a  state  has  no  power,  at  the 
time  of  approving  an  act  of  the  legislature 
appropriating  money  to  pay  a  claim  against 
the  state,  to  qualify  it  by  an  agreement  with 
the  claimant  that  a  sum  less  than  the  amount 
appropriated  shall  be  received  in  full  satis- 
faction. Such  an  agreement  is  wholly  void 
and  does  not  estop  the  claimant  from  demand- 
ing payment  in  full,  though  it  is  on  tlie  faith 
of  the  agreement  that  the  governor  signs  the 
bill.    Luckens  i;.  Nye  (Cal.),  20-158. 

Power  of  governor  to  order  discharge 
of  prisoner.  —  Under  the  constitution  and 
laws  of  Nebraska,  the  governor  of  the  state 
has  no  authority  to  order  a  sheriff  to  dis- 
charge a  prisoner  who  is  in  his  custody  under 
judgment  of  the  court.  Campion  v.  Gillan 
(Neb.),  16-319. 

Right  of  secretary  of  state  to  addi- 
tional compensation  when  acting  as 
governor.  —  The  secretary  of  state,  when 
called  upon  in  accordance  with  the  constitu- 
tion to  act  as  the  governor  of  the  state,  is 
entitled  to  the  compensation  attached  to  both 


offices.     State   ex   rel.    Chatterton    f.    Grant 
(Wyo.),  2-382. 
Judicial  pow^ers  of  secretary  of  state. 

—  The  secretary  of  state  of  Iowa,  in  deter- 
mining whether  state  printing  has  been  done 
in  compliance  with  statute,  acts  within  his 
statutory  gtwsi-judicial  powers,  and  his  de- 
cision is  in  the  nature  of  an  adjudication 
which  cannot  be  assailed  collaterally.  State 
V.  Young  (la.),  13-345. 

b.  Judicial  control. 

Liability  to  mandamus  in  general.  — 

Mandamus  does  not  lie  to  compel  the  governor 
of  a  state  to  perform  a  duty  which  is  politi- 
cal or  executive  and  which  involves  discre- 
tion in  the  manner  of  its  performance.  State 
ex  rel.  Irvine  v.  Brooks   (Wyo.),  7-1108. 

Mandamus  to  compel  performance  of 
ministerial  duties.  —  The  duty  imposed 
by  the  Wyoming  statute  upon  the  governor 
of  the  state  to  issue  a  certificate  of  election 
to  the  person  whom  the  state  canvassing  board 
has  declared  to  have  received  the  highest 
number  of  votes  for  the  office  of  state  treas- 
urer is  purely  ministerial  and  its  perform- 
ance may  be  compelled  by  mandamus.  State 
ex  rel.  Irvine  i\  Brooks  (Wyo.),  7-1108.  ' 

Under  the  Kentucky  statute  providing  that 
certain  officers  including  police  judges  shall 
have  commissions  issued  to  them  by  the  gov- 
ernor, it  is  the  duty  of  the  governor  to  issue 
a  commission  to  a  person  appointed  police 
judge  by  a  city  board  of  council  according 
to  statute  to  fill  a  vacancy  in  that  office,  and 
the  duty  being  ministerial  in  nature,  man- 
damus will  lie  to  compel  its  performance. 
Traynor  •».  Beckham  (Ky.),  3-388. 

Review  of  acts  by  certiorari.  —  The 
power  of  removing  dispensary  officers,  vested 
in  the  governor  of  South  Carolina  by  statute, 
is  essentially  governmental  or  executive  in 
its  nature,  and  an  action  of  his  in  this  regard 
is  beyond  the  control  of  the  judiciary  and 
hence  is  not  reviewable  by  certiorari  from  the 
Supreme  Court.  State  ex  rel.  Kawlinson  v. 
Ansel  (S.  Car.),  11-613. 

3.  Legislature. 

Appointment    of    committees.    —   The 

house  of  delegates  of  West  Virginia  has  no 
power,  by  its  independent  action,  to  raise  a 
committee  of  investigation,  with  power  to  sit 
during  the  recess  of  the  legislature  after  the 
close  of  the  session  of  the  legislature.  Ex  o 
Caldwell   (W.  Va.),  11-646. 

Adoption  of  rules  of  procedure.  — 
The  legislature  has  the  power  to  adopt  its 
own  rules  of  procedure  and  to  change  them 
at  any  time  and  without  notice.  French  v 
Senate  (Cal.),  2-756. 

Interference  with  by  court.  —  The 
dourts  have  no  power  to  interfere  with  the 
exercise  by  either  branch  of  the  legislature  of 
Its  power  to  expel  a  member,  no  matter  how 
arbitrary  or  unfair  such  expulsion  may  be. 
French  v.  Senate  (Cal.),  2-756. 

Effect  of  adjournment.  -  A  court  can- 
not issue  an  effective  mandate  against  a 
branch  of  the  legislature  which  has  adjourned 
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its  regular  session  sine  die.  French  v.  Senate 
(Cal.),  2-756. 
,  Qualifications  of  members.  —  Persons 
who  hold  a  state  office  in  Georgia,  except  jus- 
tices of  the  peace  and  officers  of  the  militia, 
are  ineligible  to  membership  in  the  general 
afisembly  of  that  state.  McWilliams  v.  Neal 
(Ga.),  14-626. 

Where  a  person  by  reason  of  holding  a 
state  office  other  than  justice  of  the  peace  or 
officer  of  the  militia  at  the  time  of  his  elec- 
tion as  a  member  of  the  Georgia  general  as- 
sembly is  ineligible  to  membership  in  that 
body,  the  fact  of  his  ineligibility  does  not 
work  an  ouster  from  the  first  office,  but  af- 
fects only  his  right  to  take  a  seat  as  a  mem- 
ber of  the  general  assembly.  .  McWilliams  v. 
Neal   (Ga.),  14-626. 

Expulsion  of  member.  —  The  section  of 
the  California  constitution  providing  that  any 
member  of  the  legislature  who  is  bribed  is 
guilty  of  a  felony,  and  that  upon  conviction 
he  shall  be  disqualified  from  holding  public 
office,  does  not  limit  the  power  of  the  legis- 
lature under  the  constitution  to  expel  a  mem- 
ber for  bribery  to  those  cases  in  which  the 
member  has  been  convicted  of  the  crime  of 
bribery.    French  t'.  Senate  (Cal.),  2-756. 

There  is  no  constitutional  provision  giving 
a  member  of  the  legislature  the  right  to  a 
trial  and  an  opportunity  to  be  heard  upon 
charges  made  against  him  in  such  body,  and 
where  the  member  has  been  expelled  by  the 
lepslature '  in  the  due  exercise  of  a  power 
given  it  by  the  constitution  such  member  has 
not  been  deprived  of  his  right  to  office  with- 
out due  process  of  law  within  the  meaning 
of  the  Federal  Constitution.  French  v.  Senate 
(Cal.),  2-756. 

Resolution  for  expulsion  of  member. 
—  A  resolution  of  the  legislature  resulting 
in  the  expulsion  of  a  member  has  no  effect 
upon  his  rights  further  than  to  terminate 
his  right  to  sit  as  a  member  of  such  body 
and  does  not  resemble  a  bill  of  attainder. 
French  v.  Senate  (Cal.),  2-756. 

4.  Courts. 

Power  of  Congress  over.  —  Congress 
could  not,  even  if  it  intended  to  do  so,  com- 
pel the  state  courts  to  take  jurisdiction  of 
actions  brought  under  the  Federal  Employers' 
Liability  Act  of  1908  (Act  of  April  22,  1908, 
c.  149,  35  St.  L'.  65,  Fed.  81,  Am.  Supp.  1909, 
p.  584).  No  part  of  the  judicial  power  of 
the  United  States,  when  it  is  to  be  exercised 
in  the  form  of  an  original  plenary  action,  can 
be  vested  in  any  court  not  created  by  the 
United  ^tates;  and  even  if  it  were  otherwise, 
and  Congress  had  power  to  authorize  a  state 
court  to  entertain  such  an  action,  it  would 
not  follow  that  the  jurisdiction  must  be' as- 
sumed. Hoxie  •!!.  New  York,  etc.,  E.  Co. 
(Conn.),  17-324. 

5.  Teeasubt. 

Andit  as  condition  precedent  to  dis- 
bursement of  funds.  —  Disbursements  of 


money  from  the  state  treasury  must  be  pre- 
ceded by  an  audit  by  the  secretary  of  sl^te. 
Wadhams  Oil  Co.  v.  Tracy  (Wis.),  18-779. 

A  legislative  enactment,  so  far  as  it  au- 
thorizes payment  of  money  out  of  the  state 
tieasury  without  constitutional  audit,  vio- 
lates section  2,  article  VI.,  Const.,  making  the 
secretary  of  state  ex  officio  state  auditor. 
V^adhams  Oil  Co.  v.  Tracy  (Wis.),  18-779. 

6.  Bonds. 

Determination  of  -validity  of  state 
bonds.  —  The  Arkansas  statute  providing 
for  the  payment  and  cancellation  by  the  state 
treasurer  of  all  outstanding  valid  bonds  of 
the  state,  except  those  of  a  specified  issue,  is 
not  objectionable  as  requiring  bondholders  to 
submit  their  bonds  to  the  treasurer  for  final 
determination  as  to  their  validity,  as  his 
adverse  decision  is  in  nowise  binding  upon  the 
bondholders  but  is  subject  to  revision  by  the 
courts.     Tipton  v.  Smythe   (Ark.),  8-521. 

Validity  of  stolen  bond  in  hands  of 
bona  fide  purchaser.  —  A  coupon  bond  of 
the  state  of  South  Carolina,  valid  in  its  in- 
ception, is  a  negotiable  security,  as  to  which 
the  issuing  state  incurs  the  same  responsibil- 
ities as  individuals  or  corporations  in  respect 
to  their  negotiable  securities,  and  the  title  of 
a  bona  fide  purchaser  of  such  a  bond  before 
maturity  is  in  nowise  affected  by  the  fact 
that  the  bond  was  surrendered  to  the  state 
treasurer  by  an  antecedent  holder  and  sub- 
sequently stolen  and  put  in  circulation,  al- 
though the  theft  of  the  bond  was  made  pos- 
sible by  the  failure  of  state  officers  to  cancel 
the  surrendered  bond  in  accordance  with  stat- 
ute.   Ehrlich  v.  Jennings  (S.  Car.),  13-1166. 

Effect  of  constitutional  prohibition 
in  such  case.  —  To  hold  that  a  state  bond 
which  has  been  redeemed  by  the  state  and 
then  stolen  and  reissued,  is  valid  against  the 
state  in  the  hands  of  a  bona  fide  purchaser 
for  value  before  maturity,  does  not  result  in 
increasing  the  debt  of  the  state  in  violation 
of  a  constitutional  prohibition,  Ehrlich  r. 
Jennings  (S.  Car.),  13-1166. 

7.  Pbopeety. 

Title  vested  in  state  board.  —  A  state 
board  empowered  to  take  and  hold  the  title 
to  property  for  state  purposes  does  not  own 
such  property  in  any  proprietary  sense.  It 
is  state  property,  to  all  intents  and  purposes, 
the  same  as  in  the  case  of  title  thereto  being 
formally  vested  in  the  state.  Milwaukee  t". 
ilcGregor  (Wis.),  17-1002. 

8.  Claims  op. 

Against  insolvent.  —  The  claim  of  a 
state  for  the  amount  of  its  loss  under  an_  in- 
surance policy  and  the  unearned  premium 
thereon  is  not  entitled  to  priority  over  other 
claims  against  an  insurance  co^gipany  vhitch 
has  been  declared  insolvent  upon  a  bill  filed 
for  that  purpose  and  to  wind  up  the  affairs 
of  which  a  receiver  has  been  appointed.  State 
V.  Williams  (Md.),  4-970. 
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9.  COJJTBACTS. 

Bight  to  break  tsonti-aot.  —  A  state, 
like  an  individual  or  private  corporation,  may 
rfefiise  to  keep  its  engagements ;  and  the  board 
of  public  lands  and  buildiiigs  in  Nebl-aska,  as 
a  governtnental  agency  having  full  authority 
in  all  matters  relating  to  the  management  of 
the  penitentiary,  is  vested  with  power  to  de- 
termine whether  a  contract  for  the  leasing  of 
convict  labor  shall  be  kept  or  broken.  The 
action  of  the  members  of  the  bbard  in  the 
matter  is  the  action  of  the  state  and  their 
determination  is  its  determination.  State  ex 
rel.  Davis  e.  Mortensen  (Neb.),  5-292. 

10.  Actions  aoainst. 

Necessity  for  authorization.  —  A  sov- 
ereign state  cannot  be  sued  in  its  own  ccan'ts 
without  its  consent,  and  the  Nebraska  consti- 
tution permitting  such  suits  is  not  self-execut-' 
ing,  and  does  not  authorize  a,  suit  against 
the  state  in  the  absence  of  enabling  legisla- 
tion. A  statute  giving  consent  to  suit  in 
cpitain  specified  cases  does  not  authorize  suit 
in  other  cases.  State  ex  rel.  Davis  t'.  Mor- 
tensen (Neb.),  5-291. 

Iiiability  for  tort.  —  Neither  the  state, 
r.or  any  of  the  subdivisions  through  v;hieh  it 
operates,  is  liable  for  torts  committed  by  pub- 
lic officers,  save  in  definitely  excepted  classes 
of  cases.  The  exemption  is  based  upon  the 
sovereign  character  of  the  state  and  its 
agencies,  and  upon  the  absence  of  obligation, 
and  not  on  the  ground  that  no  remedy  has 
been  provided.  Claussen  v.  Luverne  (Minn.), 
14-673. 

Mandamus  as  remedy  to  enforce  con- 
tract of  state  board,  r—  A  mandamus  will 
not  issue  against  the  members  of  a  state 
board  to  compel  specific  performance  of  a  con- 
tract made  by  them  for  the  leasing  of  convict 
labor,  as  the  proceeding  is  in  substance  an 
action  against  the  state  to  enforce  perform- 
ance of  a  contract  made  by  it.  State  ex  rel. 
Davis  r.  Mortensen   (Neb.),  5-291. 

A  mandamus  does  not  lie  against  the  mem- 
bus  of  a  state  board  of  public  lands  and 
buildings  to  compel  specific  performance  Of  a 
contract  for  convict  labor,  which  purports  to 
I'o  not  their  contract,  but  the  contract  of 
the  prison  warden,  which  imposes  no  duties 
or  obligations  upon  them,  and  with  the  en- 
ff.rcement  of  which  they  have  not  interfered. 
State  ex  rel.  Davis  v.  Mortensen  (Neb.),  5- 
291. 

11.  State   Fairs. 

Appropriation  of  public  funds.  —  A 

state  fair  is  a  public  purpose  for  which  the 
money  of  the  state  may  be  appropriated  Iw 
the  legislature;  and  a  statute  making  such 
ar.  appropriation  is  valid,  though  it  desig- 
nates an  existing  private  corporation  as  the 
state's  agent  for  the  disbursement  of  the 
money  appropriated,  where  it  requires  the 
corporation's  treasurer  to  give  bondj  defines 
his  powers,  places  him  under  the  control  of 
the  state,  and  requires  that  any  surplus  left 
after  the  expenditures  authorized  by  the  act 
have  been  made  shall  be  returned  to  the  state 


treasury.     Kentucky    Live    Stock    Breeders' 
Assoc,  f.  Hager  (Ky.),  9-50. 

STATE'S   EVIDENCE. 

Eights  of  accused  testifying  under  promise 
of  immunity,  see  Criminal  Law,  6  d. 

STATIONS, 

Contract  for  location  of  station,  see  Rail- 
roads, 4  c. 

Duty  of  carrier  in  respect  to  receiving  pas- 
sengers at  flag  station,  see  Cakrikes, 
6  a   (5),. 

Duty  of  carrier  in  respect  to  station  gener- 
ally, soe  Carriers,  6  d   (3). 

Duty  of  CLirvier  to  light  stations,  see  Car- 
HIJDRS,  G  e   (11). 

Duty  of  carrier  to  provide  safe  exits  from 
stations,  sec  Carriers,  6  e  ( 3 ) . 

Duty  of  railroad  to  furnish  telegraph  service 
at  stationSi  see  Railroads,  >5  e. 

Powers  and  duties  of  railroads  with  respect 
to  station  grounds,  see  Railroads,  5  d. 


STATUS   QTTO. 

Duty  of  party  rescinding  contract,  see  Can- 
cellation AND  Rescission,  2. 

Xecessity  of  restoring  status  quo  on  disaffirm- 
ance of  infant's  contract,  see  Infants, 
2  b  (5). 

Restoration  of  status  quo  as  condition  prece- 
dent to  avoidailce  of  release,  see  Re- 
lease AND  Dischab&e,  5  b. 


STATUTE   OF   FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE   OF   JEOFAIIiS. 

See  Pleading,  11. 

STATUTE   OF   LIMITATIONS. 

See  Criminal  Law,  10;  Limitation  of  Ac- 
tions. 

STATUTES. 

1.  Enactme.xt,   1430. 

a.  Constitutional  requirements  as  to 

bills,  1436. 

b.  Lapse    of    time    before    passage, 

1437.  * 

c.  Final  passage  of  bill,   1437. 

d.  Signature    of    presiding    officers, 

1437. 

e.  Action  on  bill  by  executive    1437. 

f.  Legislative  journals   as   evidence, 

,,1438, 

g.  Publication   oi  statutes,  1438. 
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2.  cokstituiionautt  and  validity  in 

General,  1438. 

3.  Constitutional  Requibements  as  to 

Title     and     Subject-matteb, 
1439. 

a.  In  general,  1439. 

b.  Specific   statutes,   1441. 

4.  Consteuction    and    Intebpeetation, 

1443. 

a.  In  general,   1443. 

b.  Rules  of  construction,  1444. 

c.  Punctuation,    1446. 

d.  Interpretation     of     words      and 

phrases,  1446. 

e.  Changing,  supplying,  and  omitting 

words,  1447. 

f.  Recourse  to  title,  1447. 

g.  Contemporaneous     practical     con- 

struction, 1447. 
h.  Conflicting  provisions,  1447. 
i.  General  and  particular  acts,  1448. 
j.  Penal  statutes,   1448. 
k.  Adopted  statutes,  1448. 
1.  Reference  of  construction  to  court, 

1449. 
m.  Time  of  taking  effect,  1449. 

5.  Amendment,  1449. 

6.  Repeal,  1450. 

7.  Pleading  Statutes,  1451. 

8.  State  and  Fedebal  Statutes,  1451. 

See  Constitutional  Law;  Fobeiqn  Laws. 

Amendment  as  affecting  pending  criminal 
prosecutions,  see  Criminal  Law,  2  c. 

Appointment  of  revisor  of  statutes  by  jus- 
tices of  Supreme  Court,  see  Judges,  3  b. 

Approval  or  disapproval  by  governor,  see 
States,  2  a. 

Constitutionality  of  penal  statutes,  see  Con- 
stitutional Law,  25  d. 

Constitutional  regulation  of  amendatory  leg- 
islation, see  Constitutional  Law,  22. 

Construction  of  adoption  statute,  see  Adop- 
tion OF  Childben. 

Construction  of  election  laws,  see  Elec- 
tions, 2. 

Construction  of  labor  laws,  see  Labob 
Laws,  2. 

Construction  of  statute  of  limitation,  see 
Limitation  of  Actions,  1  c. 

Construction  of  statutes  in  derogation  of  com- 
mon law,  see  Mechanics'  Liens,  1. 

Contracts  violating  penal  statute,  see  Con- 
tracts, 4  b. 

Curative  acts,  see  Special  ob  Local  Assess- 
ments, 7  d;  Stbeets  and  Highways, 
2  a. 

Decision  of  state  court  construing  state  stat- 
ute followed  by  federal  courts,  see 
Courts,  2  b  (1). 

Determining  constitxitionality  on  habeas  cor- 
pus, see  Habeas  Cobpus,  2. 

Directory  provisions,  prescribing  time  of 
meeting  of  jury  commissionerB,  see 
Juby,  4  a. 

Effect  of  repeal  of  declaratory  statute,  see 
Common  Law. 

Implied  repeal  by  inconsistent  provisions,  see 
Bbibeby,  1. 


Interpretation  of  statutes  as  stare  decisis,  see 
Stare  Decisis,  4. 

Judicial  notice  of  statutes,  see  Evidence,  1  a. 

Power  to  enact  criminal  statutes,  see  Crim- 
inal Law,  1  a. 

Repeal  as  affecting  pending  criminal  prosecu- 
tions, see  Criminal  Law,  2  c. 

Repeal  as  affecting  prisoners  under  sentence, 
see  Cbiminal  Law,  7  b  (10). 

Repeal  by  implication,  see  Criminal  Law,  7 
a  (1). 

Repeal  of  remedial  statute  as  impairing  obli- 
gation of  contract,  see  Constitutional 
Law,  15  a. 

Repeal  of  statute  of  limitations,  see  Limita- 
tion OF  Actions,  1  c. 

Repeal  by  self-executing  constitutional  pro- 
visions, see  Constitutional  Law,  24. 

Restraining  enforcement  of  statutes,  see  Gas 
and  Gas  Companies,  4  a;  Injunctions, 
2  d   (4). 

Restriction  of  special  legislation,  see  Consti- 
tutional Law,  19. 

Special  or  local  laws,  see  Game  and  Game 
Laws,  3  a  (2). 

State  statutes  affecting  interstate  commerce, 
see  Iniebstate  Commebce,  4. 

Uniform  operation  of  laws,  see  Constitu- 
tional Law,  18. 

Validity  of  apprenticeship  statute,  see  Ap- 
prentices. 

Validity  of  particular  statutes,  see  Consti- 
tutional Law. 

Validity  of  state  statute  passed  prior  to  en- 
abling act  of  Congi'ess,  see  Interstate 
Commerce,  2  b  (3). 

Validity  of  Sunday  laws,  see  Sundays  and 
Holidays,  1  a. 

Violation  of  statute  as  negligence,  see  Neg- 
ligence, 5. 

1.  Enactment. 
a.  Constitutional  requirements  as  to  bills. 

When  joint  resolution  is  insufficient. 

—  A  joint  resolution  of  the  legislature  in  or- 
dinary form,  having  no  title  or  enacting  clause 
and  not  being  introduced  by  bill,  though  ap- 
proved by  the  governor,  is  precluded  from 
having  the  force  and  effect  of  a  law  by  the 
provisions  of  the  Montana  constitution  that 
(Const.,  §§  19,  20,  23)  "no  law  shall  be 
passed  except  by  bill,"  that  "the  enacting 
clause  of  every  law  shall"  be  in  a  prescribed 
form,  and  that  the  subject  of  every  law  "shall 
be  clearly  expressed  in  its  title.  State  v.  Cun- 
ningham (Mont.),  18-705. 

Amendments  as  affected  by  constitu- 
tional limitation  of  time  for  introdnc- 
tion  of  bills.  —  Under  the  Michigan  consti- 
tution requiring  bills  to  be  introduced  within 
a  certain  time  from  the  commencement  of  a 
session  of  the  legislature,  when  a  bill  provid- 
ing for  a  board  of  auditors  for  a  certain 
county  is  introduced  in  reasonable  time  and 
referred  to  a  committee  and  is  reported  within 
the  time  limit  substituting  another  county  for 
that  originally  named,  the  substitution  is  not 
germane  to  the  original  bill  and  the  amended 
bill  does  not  answer  the  requirements  of  the 
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constitution.  People  ex  rel.  Board  of  Super- 
visors t:  Loomis  (Mich.),  3-751. 

Notice  of  local  bills.  —  Tlie  provision  in 
tlie  Alabama  constitution  that  no  local  law 
shall  be  passed  on  any  subject  unless  a  pre- 
scribed notice  is  given  is  mandatory,  and  is 
applicable  to  legislation  of  a  local  character, 
which,  by  the  constitution,  it  is  made  the  duty 
of  the  legislature  to  adopt.  State  v.  Sayre 
(Ala.),  4-656. 

The  provision  of  the  Alabama  constitution 
that  no  local  law  shall  be  passed  unless  no- 
tice has  been  given  of  an  intention  to  apply 
for  its  enactment,  which  notice  shall  state  the 
substance  of  the  proposed  law,  is  satisfied  by 
a  notice  which  gives  the  essence,  abstract,  or 
compendium  of  the  proposed  law.  Uniontown 
V.  State   (Ala.),  8-320. 

What  is  a  local  law  of  which  notice 
is  required.  —  The  Alabama  statute  creat- 
ing a  judicial  district  to  be  composed  of  cer- 
tain counties  is  a  local  statute  within  the 
meaning  of  a  provision  of  the  state  consti- 
tution defining  a  local  law.  State  v.  Sayre 
(Ala.),  4r-656. 

b.  Lapse  of  time  before  passage. 

Act    not   prematurely   passed.   —   The 

New  York  statute  imposing  a  tax  upon  trans- 
fers of  stock,  held  not  open  to  the  objection 
that  it  was  prematurely  passed  before  it  had 
been  on  the  desks  of  the  members  of  the 
legislature  in  final  form  for  a  period  prior 
to  its  passage,  required  by  the  state  consti- 
tution. People  ex  rel.  Hatch  -v.  Reardon  (N. 
Y.),  6-515. 

c.  Final  passage  of  bill. 

Vote   on  bill   after   third   reading.   — 

The  final  passage  of  a  bill,  within  the  mean- 
ing of  the  provision  of  the  Montana  consti- 
tution that  upon  the  final  passage  of  a  bill 
the  vote  shall  be  taken  by  ayes  and  noes, 
and  entered  on  the  record,  is  the  vote  by 
which  each  house  adopts  the  bill  after  it  has 
passed  its  third  reading.  Where  a  bill  has 
been  passed  in  one  house  and  amended  and 
passed  in  the  other,  the  vote  on  the  adoption 
of  the  amendment  by  the  house  in  which  the 
bill  originated  need  not,  under  such  consti- 
tiitional  provision,  be  taken  by  ayes  and  noes 
and  entered  on  the  journal.  Johnson  v.  Grent 
Falls   (Ont.),  16-974. 

d.  Signature  of  presiding  officers. 

Constitutional  requirement  of  signa- 
ture mandatory.  —  The  provision  of  the 
Illinois  constitution  that  every  bill  which 
passes  both  houses  of  the  legislature  shall  be 
signed  by  the  speakers  thereof  is  mandatory, 
though  the  signatures  of  the  speakers  are  not 
conclusive  evidence  that  the  bill  was  properly 
passed,  and  a  bill  which  has  not  been  signed 
by  the  president  of  the  senate  is  not  a  valid 
legislative  enactment.  Lynch  v.  Hutchinson 
(111.),  4-904. 

Noting  fact  of  signature  on  journal. 
—  The  provision  of  the  Tennessee  constitution 
that  "no  bill  shall  become  9,  law  \intil  it 


,  .  .  .  shall  have  been  signed  by  the  respec^ 
tive  speakers  in  open  session,  the  fact  of  such 
signing  to  be  noted  on  the  journal,"  is  di- 
rectory as  to  the  provision  for  noting  on  the 
journal  the  signing  of  bills,  and  acts  bearing 
the  signature  of  the  speakers  and  approved 
by  the  governor  will  be  treated  as  properly 
passed  unless  the  contrary  is  shown  by  the 
journals.  Home  Telegraph  Co.  v.  Nashville 
(Tenn.),  11-824. 

Beading  of  title  before  signing.— When 
the  legislative  records  are  silent  as  to  whether 
the  title  of  a,  bill  was  publicly  read  imme- 
diately before  it  was  signed  by  the  presiding 
officer  of  each  house  as  required  by  the  con- 
stitution, the  presumption  is  that  the  require- 
ment was  complied  with.  Adams  v.  Clark 
(Colo.),  10-774. 

e.  Action  on  bill  by  executive. 

Signature  as  evidence  of  approval.  — 

When  a  bill  passed  by  the  legislature  has 
been  signed  by  the  governor,  his  signature  is 
conclusive  evidence  that  the  bill  was  approved 
and  has  become  a  law.  Luckens  v.  Nye  ( Cal. ) , 
20-158. 

Disapproval  of  part  of  bill.  —  The 
governor  of  a  state  has  no  power  to  approve 
in  part  and  disapprove  as  to  the  residue  a  bill 
other  than  one  containing  several  items  of  ap- 
propriation of  money,  where  the  constitution 
(Const.  Cal.,  art.  4,  §  16)  provides  that  if 
he  approves  a  bill  he  shall  sign  it,  but  if  not, 
he  shall  return  it  with  his  objections,  and  if 
he  neglects  to  sign  or  return  a  bill  for  ten 
days,  it  shall  become  a  law  without  his  sig- 
nature, but  that  in  the  case  of  an  appropria- 
tion bill  containing  several  items,  he  may  ap- 
prove some  of  the  items  and  object  to  the 
others.    Lukens  v.  Nye  (Cal.),  20-158. 

Computation  of  time  for  action  on 
bill.  —  In  the  absence  of  a  statute  to  the 
contrary,  the  day  upon  which  a  bill  passed 
by  the  legislature  is  presented  to  the  governor 
of  the  state  must  be  excluded  in  computing 
the,  time  allowed  him  by  the  constitution  for 
consideration  of  and  action  on  the  bill.  Car- 
ter V.  Henry  (Miss.),  6-715. 

The  provision  in  the  Mississippi  constitu- 
tion allowing  the  governor  "five  days  (Sun- 
days excepted)"  to  consider  and  act  upon  a 
bill  passed  by  the  legislature  and  presented 
to  hmi  for  signature  means  that  after  the  bill 
IS  presented  to  him  he  shall  have  five  full 
days  (excluding  Sunday)  of  twenty-four  hours 
each  within  which  to  act.  Carter  v.  Henrv 
(Miss.),  6-715.  '■ 

Waiver  o^  time  for  action  on  bill.  — 
The  time  allowed  a  governor  for  the  consid- 
eration of  legislative  bills  is  a  matter  of  privi- 
lege with  him  and  he  can  waive  the  privilese 
and  notify  the  legislature  that  the  bill  may 
become  a  law  without  his  signature.  Hunt 
V.  State  (Ark.),  2-33. 

Evidence  of  signing.  _  The  courts,  in 
determining  whether  a  particular  law  does 
not  exist,  may  avail  themselves  of  any  means 
of  information,  including  allegations  of  re- 
spective counsel  in  their  pleadings,  and  may 
accept  the  pleadings  as  presenting  the  n^. 
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mate  truth  of  the  question  relating  to  the 
signing  of  a  bill  by  the  governor,  where  the 
pleadings  are  in  aeoord  with  the  governoi-'s 
pTOclamtttion  showing  that  the  bill  was  signed 
and  with  the  bill  itself  showing  the  erasure 
of  the  signature.  Powell  v.  Hays  (Ark.),  13- 
220. 

Proof  of  veto.  —  The  veto  of  a  bill  passed 
by  the  legislature  may  be  proved  only  by  the 
legislative  records  on  which  vetoes  are  re- 
(juired  by  the  Indiana  constitution  to  be  en- 
leied  (Const.,  art.  5,  §  14).  It  is  not  com- 
petent to  show  by  extrinsic  evidence  that  the 
governor  vetoed  the  bill,  but  that  by  accident, 
mistake,  or  fraud  no  record  was  made  of  that 
fact.     Stater.  Wheeler  (Ind.),  19-834. 

Veto  after  approval  by  governor.  —  A 
bill  signed  by  the  governor  in  the  exercise  of 
his  discretion  with  the  intent  of  approving 
tlie  same  in  the  manner  provided  by  the  con- 
stitution to  make  the  bill  effective  as  a  law, 
becomes  a  law,  and  is  not  subject  to  veto  by 
himself  or  his  successor,  even  where  the  signed 
bill  has  not  been  filed  in  the  office  of  the  sec- 
retary of  state,  and  the  time  allowed  for  the 
governor's  consideration  of  the  bill  has  not 
expired.     Powell  t.  Hays   (Ark,),  13-220. 

f.  Legislative  journals  as  evidence. 

A  court  may  refer  to  the  journal  of  either 
house  of  the  legislature  for  the  purpose  of 
ascertaining  whether  a  bill  was  passed  in  the 
manner  prescribed  by  a  mandatory  provision 
of  the  constitution,  and  should  be  recognized 
a..i  law,  though  the  bill  is  prima  faoie  a  valid 
law,  in  that  it  is  valid  on  its  face,  has  been 
signed,  by  the  presiding  officer  of  each  house, 
has  been  approved  and  signed  by  the  governor,' 
and  has  been  deposited  with  the  secretary  of 
state  in  his  office.  Palatine  Ins.  Co.  v.  North- 
ern Paoifio  R.  Co.   (Monti),  9-579. 

The  courts  will  not  take  judicial  notice  of 
the  legislative  journals  to  the  extent  of 
searching  them  at  the  suggestion  or  request 
of  counsel  in  order  to  ascertain  whether  a, 
particular  statute  was  passed  with  the  con- 
stitutional formalities,  where  no  evidence  has 
been  offered  to  impeach  it.  People  v.  Braun 
(111.),  20-.448. 

Failure  to  show  adoption  of  amend- 
ment by  constitutional  majority.  —  If 
an  enrolled  act  of  the  legislature  was  duly 
signed  by  the  president  of  the  senate  and  the 
speaker  of  the  house  and  approved  by  the 
gpvernor,  and  deposited  in  the  office  of  the 
secretary  of  state,  it  was  not  competent  to 
attack  its  validity  on  the  ground  that  the  leg- 
islative journals  showed  that  the  bill  orig- 
inated in  the  house,  was  there  passed  by  a 
constitutional  majority  and  transmitted  to 
Hie  senate,  where  it  was  amended  and  passed 
hy  a  constitutional  majority  and  then  trans- 
mitted to  the  house,  where  the  senate  amend- 
ment was  concurred  in,  but  failed  to  show 
tliat  this  was  done  by  a  constitutional  ma- 
jority.   De  Loach  r.  Newton  (Ga.),  20-342. 

Absence  of  record  of  names  of  legis- 
lators voting.  .—  Under  the  Montana  con- 
stitution, a  purported  enactment  by  the  Ipgis- 
Ifiture  is  not  law  if  the  journal  of  the  senate 


shows  affirmatively  that  no  record  was  made 
of  "  the  names  of  those  voting "  on  a  bill  in 
that  house;  Palatine  Ins,  Co.  v.  Northern 
Pacific  K.  Co.   (Mont.),  9-579. 

Vote  on  suspension  of  reading  of  bill, 
—  Where  the  constitutionality  of  a  state  stat- 
ute is  attacked  on  the  ground  that  the  journal 
of  the  senate  does  not  show  that  two-thirds 
of  the  quorum  present  voted  in  favor  of  the 
suspension  of  the  reading  of  the  bill  at  length 
when  it  was  signed  by  the  presiding  officer, 
as  required  by  the  state  constitution,  but  it 
appears  from  the  journal  that  a  motion  to 
dispense  with  the  reading  was  passed  by  a 
yea  and  nay  vote  of  twenty-one  to  naught, 
the  names  of  the  senators  voting  being  given, 
it  will  be  presvimed,  in  the  absence  of  any 
affirmative  showing  to  the  contrary  by  the 
journal,  that  there  were  only  twenty-one  sen- 
ators present  when  the  vote  was, taken  and 
the  bill  signed.  Uniontown  v.  State  (Ala.), 
8-320. 

g.  Publication  of  statutes. 

After  approval  by  people.  —  The  provi- 
sion of.  the  Wisconsin  constitution  (art.  7, 
§  21)  that  no  general  law  shall  be  in  force 
until  published, 'and  the  statutory  provision 
(St.  1898,  §  329)  that  publications  shall  be 
made  immediately  after  the  passage  and  ap- 
proval of  general  laws,  do  not  require  publi- 
catioli  of  a  statute  after  its  approval  by  a 
vote  of  the  people  where  the  statute  is  com- 
plete whein  approved  by  the  governor,  and  is 
published  subject  to  the  submission  to  the 
people  for  adoption  or  rejection,  the  word 
"  approval  "  in  the  statute  referring  to  execu- 
tive approval.  State  v.  Frear  (Wis.),  20- 
633. 

Variance  between  printed  and  en- 
rolled statute.  —  Where  there  is  a  variance 
or  repugnancy  in  terms,  between  the  printed 
copy  of  a  statute  published  under  the  author- 
ity of  the  state,  and  the  original  enrolled  act 
signed  by  the  presiding  officers  of  the  two 
houses  of  the  general  assembly,  approved  by 
■  tht  governor,  and  deposited  with  the  secre- 
tary of  state,  the  latter  controls.  State  -v. 
Groves  (Ohio  St.),  17-361. 

2.  constitutionilltt  and  validity  in 
Geneeal. 

Enaeting  clause.  —  The  provision  of  the 
Tennessee  constitution  that  "  the  style  of  the 
laws  of  this  state  shall  be,  '  Be  it  enacted  by 
the  g^fteral  assembly  of  the  state  of  Tennes- 
see,' "  is  mandatory.  State  esc  rel.  Gouge  v. 
Burrow  (Tenn.),  14-809. 

An  enacting  clause  containing  the  words 
"  Be  it  enacted  by  the  general  assembly  of 
Tennessee"  is,  notwithstanding  the  omission 
qf  the  words  "  the  state  of,"  a  substantial 
compliance  with  Such  constitutional  require- 
inent.  State  ex  rel.  Gouge  v.  Burrow  (Tenn.), 
14-809. 

Province  of  court  and  legislature.  — 
Under  the  constitutional  provision  that 
"  Where  a  genefal  law  can  be  made  appli- 
cable, no  special  law  can  be  enacted,"  it  i8 
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for  the  legislature  to  determine  whether  or 
not  a  general  law  is  applicable  to  a  given 
emergency.    Weston  r.  Eyan  (Neb.),  0-922. 

In  the  administration  of  justice  the  courts 
must  be  controlled  by  the  laws  constitution- 
ally enacted  by  the  legislature,  and  it  is  not 
within  the  province  of  the  courts  tb  criticise 
the  policy  of  the  legislature  in  enacting  laws 
dealing  with  the  liquor  traffic.  Sopher  lk 
State  (Ind.),  14-27. 

Fresnmption  in  favor  of  statute.  — 
The  presumption  always  is  that  an  act  of 
the  legislature  is  constitutional;  and  when 
the  constitutionality  of  an  act  depends  upon 
the  existence  or  nonexistence  of  some  fact  or 
state  of  facts,  the  determination  thereof  is 
primarily  for  the  legislature,  and  courts  will 
ac(^uiesce  in  the  legislature's  decision  unless 
it  appears  to  be  clearly  erroneous.  In  re 
Spencer  (Cal.),  9-1105. 

Effect  of  Invalidity  of  part  of  stat- 
ute. —  If  a  duly  enacted  statute  contains 
provisions  that  are  invalid  because  in  con- 
flict with  organic  law,  and  such  invalid  por- 
tions may  be  severed,  and  the  remainder  of 
the  statute  may  then  be  made  effective  for 
the  purpose  designed,  and  will  not  cause  re- 
sults not  intended  by  the  legislature,  and  it 
does  not  appear  that  the  statute  would  not 
have  been  enacted  without  the  invalid  por- 
tions, the  invalid  portions  of  the  act  should 
be  disregarded  and  the  valid  portions  en- 
forced if  it  can  be  done  to  effectuate  the  legis- 
lative intent.  Harper  r.  Galloway  (Fla. ), 
19-235. 

An  entire  statute  will  not  be  declared  in- 
valid because  of  the  invalidity  of  a  single 
provision  thereof,  unless  the  valid  and  in- 
valid provisions  are  so  connected  in  subject- 
matter,  meaning,  or  purpose,  that  it  cannot 
be  presumed  the  legislature  would  have  passed 
the  one  without  the  other.  County  Commis- 
sioners V.  Pocomoke  Bridge  Co.  (Md. ),  16- 
874. 

Applying  the  principles  above  stated  to  the 
Maryland  Act  of  1865,  entitled  "An  act  to  in- 
corporate the  Pocomoke  Bridge  Company,"  it 
must  be  held,  first,  that  section  12  of  that 
act,  which  requires  the  county  commissioners 
of  Somerset  and  Worcester  counties  to  levy 
an  annual  tax  on  the  assessable  property  of 
those  counties  and  pay  the  same  over  to  the 
president  and  directors  of  the  bridge  com- 
pany, is  invalid,  in  that  the  title  of  the  act 
does  not  fairly  indicate'  the  legislation  era- 
braced  in  that  section;  second,  that  section  11 
of  the  act,  which  authorizes  all  citizens,  resi- 
dents, and  nonresident  taxpayers  of  the  two 
counties  to  pass  over  the  tridge  free  of  charge, 
is  also  invalid,  since  it  cannot  be  presumed 
that  the  legislature  would  have  conferred  the 
privilege  embraced  in  that  section  had  it  not 
been  for  the  corresponding  liability  imposed 
on  the  counties  by  section  12 ;  and,  third,  that 
the  remainder  of  the  act  is  valid,  and  the 
company  is  entitled  to  charge  such  toll  as  its 
president  and  directors  may  determine,  not 
exceeding  the  rates  named  in  the  charter. 
County  Commissioners  v.  Pocomoke  Bridge 
Co.  (Md.),  16-874. 


Even  if  the  provision  of  the  TefnilesseA  stat- 
ute providiiig  for  the  investigation  of  fitea 
which  authorizes  tlie  insurance  commissioner 
or  his  deputies  to  enter  ujjon  and  examine 
any  building  or  premises  where  a  Are  has 
occurred,  or  any  other  building  or  premises 
adjoining  the  same,  were  to  be  held  unconsti- 
tutional as  an  invasion  of  the  right  of  the 
citizen  to  be  secure  from  unreasonable  searches 
and  seizures,  its  unconstitutionality  would 
not  affect  the  validity  of  the  statute  as  a 
whole,  and  tliis  being  so,  the  court  will  not 
pass  upon  the  constitutionality  of  that  pro- 
vision of  the  act  in  a  case  where  no  entry 
upon,  or  search  of,  premises  has  been  at- 
tempted. Rhinehart  v.  State  (Tenn.),  17- 
2,54. 

Indefiniteness  of  langnage.  —  A  court 
will  not  hold  a  statute  to  be  void  for  indefi- 
niteness  of  language  unless  it  finds  itself  un- 
able to  divine  the  purpose  or  intent  of  the 
legislature.  State  v.  Livingston  Concrete 
Bldg.,  etc.,  Co.   (Mont.),  9-204. 

Test  of  validity  of  curative  act.  —  The 
test  of  the  validity  of  a  curative  act  is  the 
authority  of  the  legislature  to  confer  the 
ppwer  or  authorize  the  act  as  a  matter  of 
prospective  legislation.  Hurley  'V.  Hurley 
(Va.),  18-968. 

Void  statute  as  exception  to  anotUer 
statute.  —  Where  a  statute  vinder  which  a 
contract  with  a  municipality  has  been  en- 
tered into  is  unconstitutional,  but  the  sub- 
ject-matter of  the  contract  is  neither  ultra 
vires,  illegal,  nor  malum  prohibitum,  and  the 
municipality  is  estopped  to  set  up  the  uncon- 
stitutionality as  a  defense,  a  provision  in  sueh 
statute  that  another  statute  shall  not  apply 
to  contracts  made  under  it  must  be  read  as 
an  exception  to  such  other  statute  and  such 
ftatute  does  not  apply  to  the  contract.  Mt. 
Vernon  v.  State  ex  rel.  Berry  (Ohio),  2-399. 

3.  Constitution Ai,  Rbquibements  as  to 
Title  and  Subject-matteb. 

a.  In   general. 

Constitutional  requirement  manda- 
tory. —  The  provision  of  the  South  Dakota 
constitution  that  "  no  law  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in 
its  title,"  is  mandatory.  Garrigan  v  Ken- 
nedy (S.  Dak.),  8-1125. 

Object  and  purpose  of  constitutional 
requirement.  —  The  object  and  purpose  of 
the  provision  of  the  Missouri  constitution 
that  no  statute  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in 
its  title,  are  to  prevent  incongruous  and  dis- 
connected matters,  which  have  no  relation  to 
each  other,  from  being  joined  in  one  act,  and 
where  all  the  provisions  of  the  statute  relate 
*"  *ne  same  subject,  have  a  natural  connection 
with  it,  and  are  the  incidents  or  means  of  ac- 
complishing it,  the  subject  is  single,  and,  if  it 
IS  sufficiently  expressed  in  the  title,  the  stat- 
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'■  every  law  enacted  by  the  general  assembly 
shall  embrace  but  one  subject,  and  that  shall 
be  described  in  its  title,"  is  twofold:  first, 
to  prevent  the  combination  in  one  act  of  sev- 
eral distinct  and  incongruous  subjects;  and 
second,  that  the  legislature  and  the  people  of 
the  state  may  be  fairly  advised  of  the  real 
nature  of  pending  legislation.  To  constitute 
a  sufficient  compliance  with  this  constitutional 
provision,  the  title  to  an  act  should  not  only 
fairly  indicate  the  geperal  subject  thereof,  but 
should  be  sufficiently  compreliensive  in  its 
scope  to  cover,  to  a  reasonable  extent,  all  of 
the  provisions  of  the  statute,  and  should  not 
be  misleading  by  what  it  says  or  omits  to  say. 
County  Commissioners  c.  Pocomoke  Bridge 
Co.   (Md.),  16-874. 

Effect  o£  long  aoauiescence  in  con- 
stitutionality of  statute.  —  While  long 
acquiescence  in  the  constitutionality  of  a 
statute  in  respect  of  its  title  may  properly 
bi. ,  considered  in  determining  the  sufficiency 
of  the  title  in  a  doubtful  case,  it  cannot  pre- 
vent inquiry  into  the  constitutionality  of  the 
statute  on  the  theory  of  estoppel,  nor  does 
it  suffice  to  validate  a  statute  which  is  clearly 
unconstitutional  because  of  a  defective  title. 
County  Commissioners  v.  Pocomoke  Bridge 
Co.  (Md.),  16-874. 

Title  expressing  more  than  one  sub- 
ject. —  The  question  whether  an  act  em- 
braces more  than  one  subject  must  be  deter- 
mined, not  from  the  title  but  from  the  body 
of  the  act;  and  if  the  act  embraces  one  sub- 
ject only,  the  fact  that  the  title  expresses 
more  than  one  does  not  render  the  act  objec- 
tionable on  the  ground  of  plurality.  A  sub- 
ject mentioned  in  the  title,  but  not  contained 
in  the  body  of  the  act,  will  be  treated  as  sur- 
plusage. Monaghan  v.  Lewis  (Del.),  10- 
1048. 

Under  a  constitutional  provision  that  no 
act  "  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title," 
plurality  of  title  does  not  invalidate  an  act 
which  deals  with  but  one  subject.  People  v. 
McBride   (111.),  14-994. 

Subject  of  act  less  comprehensiTe 
than  title.  —  Where  the  subject  embraced  in 
the  body  of  an  act  is  less  comprehensive  than, 
but  is  included  within,  the  subject  expressed 
in  the  title,  the  constitutional  provision  that 
each  law  shall  embrace  but  one  subject  and 
matter  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title,  may 
not  be  violated,  when  the  subject  expressed 
in  the  title  is  not  misleading.  Seaboard  Air 
Line  R.  v.  Simon  (Fla.),  16-1234. 

Expression  of  subject-matter  of  act 
in  general  terms  sufficient.  —  The  Dela- 
ware constitution  does  not  require  that  the 
title  of  a  statute  shall  do  more  than  express 
in  general  terms  the  subject  of  the  act.  It  is 
not  necessary  to  go  into  details,  or  furnish 
an  abstract,  synopsis,  or  index  of  the  contents 
of  the  act.  Monaghan  r,  Lewis  (Del.),  10- 
1048. 

Act  embracing  objects  germane  or 
relating  to  main  subject,  —  A  statute  is 
not  unconstitutional  because  more  than  one 


object  is  contained  therein  where  the  objects 
are  germane  to  the  main  subject,  or  relate 
directly  or  indirectly  to  the  main  subject,  and 
have  a  mutual  connection  with  and  are  not 
foreign  to  the  subject  of  such  statute,  or  when 
the  provisions  of  the  statute  are  of  the  same 
n&ture  and  come  legitimately  under  one  sub- 
ject.    Ex  p.  Abfams   (Tex.),  18-45. 

Failure  to  express  provision  related 
to  object  set  forth  in  title.  —  The  true  in- 
tent of  the  provision  of  the  Texas  constitution 
that  no  bill,  except  general  appropriation 
bills,  shall  contain  more  than  one  subject, 
which  shall  be  expressed  in  its  title,  is  that 
the  general  ultimate  object  and  subject  of  a 
statute  shall  be  stated  in  its  title,  and  not 
the  details  by  which  this  object  shall  be  ac- 
complished. Where  a  provision  is  related  to, 
and  seeks  to  carry  out  or  aid  the  dominant 
and  declared  object  of  a  statute,  failure  to 
express  it  in  the  title  does  not  render  the  stat- 
ute unconstitutional.  Ex  p.  Abrams  (Tex.), 
18-45. 

Title  must  be  plearly  insufficient  to 
render  act  unconstitutional.  —  It  is  the 
province  of  the  legislature  to  decide  upon  the 
title  of  a  statute  passed  by  it,  and  the  stat- 
ute should  not  be  declared  unconstitutional 
on  the  ground  that  its  title  fails  to  express 
clearly  the  subject  of  legislation,  unless  it 
is  clearly  violative  of  the  constitutional  pro- 
vision requiring  that  its  title  shall  clearly 
express  its  subject.  O'Connor  v.  St.  Louis 
Transit  Co.  (Mo.),  8-703. 

Effect  of  adoption  of  code  containing 
otherwise  invalid  act.  —  Even  if  the 
Georgia  Act  of  1894,  providing  for  the  com- 
mitment of  wayward,  destitute,  abandoned,  or 
neglected  children  to  a  benevolent  institution, 
now  contained  in  the  Civil  Code,  is  subject 
to  the  objection  that  the  body  of  the  act  con- 
tains matter  different  from  what  is  expressed 
in  the  title,  or  that  it  refers  to  two  subject- 
matters,  such  act,  having  been  incorporated 
in  the  Code  of  1895,  became,  by  the  adoption 
of  that  code,  a  valid  law  of  the  state,  with- 
out reference  to  any  defects  of  character  above 
referred  to  that  might  have  existed  in  the 
original  act.  Kennedy  v.  Meara  (Ga.),  9- 
396. 

Title  of  amendatory  act.  —  The  title  of 
an  amendatory  act  is  sufficient  where  it 
merely  recites  that  it  is  "  an  act  to  amend  an 
act  entitled,"  etc.,  quoting  the  title  of  the 
act  to  be  amended.  It  is  not  necessary  that 
an  independent  title  should  be  incorporated 
as  a  part  of  the  amendatory  act.  People  v. 
Braun   (111.),  20-448. 

Act  amending  and  re-enacting  former 
act.  —  A  legislative  act  described  in  its  title 
as  an  act  to  amend  and  re-enact  a  certain 
former  act,  but  making  no  reference  in  the  en- 
acting clause  to  the  act  referred  to  in  the 
title  and  not  purporting  to  re-enact  and  pub- 
lish at  length  the  act  sought  to  be  amended, 
is  invalid  because  not  conforming  to  a  con- 
stitutional requirement  that  no  law  shall  em- 
brace more  than  one  object,  which  shall  be 
expressed  in  its  title.  Beale  v,  Pankey  (Va.), 
12-1134, 
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b.  Specific  statutes. 

Act  prohibiting  oontbinationg  In  re- 
straint of  trade.  —  A  statute  entitled  "An 
act  to  prohibit  contracts  or  combinations  .  .  . 
ir.tended  to  prevent  free  competition  in  busi- 
ness "  is  not  open  to  tlie  objection  that  the 
subject  is  not  expressed  in  the  title  merely 
because  the  language  of  the  title  is  not  used 
in  the  body  of  the  act,  either  literally  or  in 
substance.  It  is  sufficient  if  the  act  describes 
contracts  or  combinations  which  in  and  of 
themselves  by  their  formation  can  have  no 
other  effect  than  to  prevent  or  to  tend  to  pre- 
vent tree  competition.  Knight,  etc.,  Co.  v. 
Miller  (Ind.),  18-1146. 

Act  regulating  holding  of  courts.  — 
The  purpose  of  the  Alabama  statute  (Acts 
1888-89,  p.  64)  which  regulates  and  fixes 
the  time  of  holding  courts  in  the  third  and 
fifth  judicial  circuits,  is  sufficiently  indicated 
in  its  title,  although  the  title  employs  the 
•word  "  holding "  and  the  subject-matter  re- 
lates to  the  "  opening  "  of  courts.  The  two 
words,  as  used  in  this  connection,  are  synony- 
mous.    Letcher  T.  State  (Ala.),  17-716. 

Act  defining  poixrers  of  courts  in  ref- 
erence to  delinquent  children.  —  The 
Pennsylvania  statute  defining  the  powers  of 
courts  in  reference  to  delinquent  children  is 
not  unconstitutional  as  containing  more  than 
one  subject,  some  of  which  are  not  expressed 
in  the  title.  Commonwealth  v.  Fisher  (Pa.), 
5-92. 

Act  relating  to  judicial  sales.  —  The 
\Yashington  statute  (Laws  1899,  p.  85)  en- 
titled "An  act  relating  to  the  sales  of  prop- 
erty under  execution,  decrees,  and  orders  of 
sale,  and  the  confirmation  of  sherifi's'  sales, 
and  redemption  therefrom,"  so  far  as  it  re- 
lates to  the  foreclosure  of  mortgages,  violates 
the  provision  of  the  state  constitution  (art. 
2,  §  19 )  that  "  no  bill  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in 
the  title."  Bradley  Engineering,  etc.,  Co. 
(Wash.),  18-1072. 

Act  relating  to  attorneys.  —  The  Mis- 
souri statute  entitled  "An  act  to  prevent 
frauds  between  attorneys,  clients,  and  de- 
fendants; making  agreements  between  attor- 
ney and  client  a  lien  upon  the  cause  of 
action,"  is  not  unconstitutional,  either  as 
containing  more  than  one  subject,  or  as  hav- 
ing a  title  which  fails  to  express  clearly  and 
sufiieiently  the  subject  of  the  statute.  O'Con- 
nor V.  St.  Louis  Transit  Co.  (Mo>),  8-703. 

Act  relating  to  elections  providing  for 
trial  and  renioval  of  elected  officer.  — 
Where  a  statute  entitled  "An  act  relating  to 
elections,"  the  purpose  of  which  is  to  provide 
for  the  orderly  election  of  public  officers,  con- 
tains sections  providing  for  the  trial  and 
removal  of  an  officer  after  he  has  been  so 
elected  and  for  the  appointment  of  his  suc- 
cessor, those  sections  are  void  as  contraven- 
ing the  Constitutional  provision  that  "each 
law  enacted  by  the  legislature  shall  embrace 
but  one  subject,  and  matter  properly  con- 
nected therewith,  which  subject  shall  be 
briefly  expressed  in  the  title."  Bell  v.  First 
Judicial  District  Court  (Nev. ),  6-982. 
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Act  authorizing  use  of  voting  ma- 
chines. —  The  Minnesota  statute  entitled 
"An  act  to  authorize  the  use  of  voting  ma- 
chines at  elections,  and  to  authorize  cities, 
villages,  and  towns  to  issue  bonds  to  defray 
the  cost  of  the  purchase  thereof,  and  to  re- 
peal existing  laws  relating  to  voting  ma- 
chines," is  not  rendered  void  for  insufficiency 
of  its  title  by  the  fact  that  the  body  of  the 
i  tatute,  in  providing  for  the  purchase  and  use 
or  voting  machines  under  certain  prescribed 
conditions  and  restrictione,  creates  a  state 
"  voting  machine  commission."  Elwell  v. 
Comatock  (Minn.),  9-270. 

Municipal  charter.  —  The  act  of  the 
legislature  of  Texas  granting  the  city  of  Tex- 
arkana  a  charter,  and  limiting  the  number  Of 
saloons  in  said  city  to  not  more  than  two  in 
any  half  blodj,  and  creating  and  providing  if  or 
a  court  to  try  offenses  committed  in  the  city 
does  not  violate  the  constitutional  provision 
that  no  bill  shall  contain  more  than  one  Sub- 
ject.    Eoc  p.  Abrams  (Tex.),  18"43. 

Act  containing  number  of  amend- 
ments to  municipal  charter.  >—  The  re'- 
quirement  that  every  legislative  act  shall 
enibrace  but  one  subject,  Which  subject  shall 
be  expressed  in  its  title,  is  not  violated  where 
thirteen  different  amendments  to  a  municipal 
charter  are  approved  by  the  legislature  as  a 
whole  by  a  single  concurrent  resolution,  the 
title  to  which  states  simply  that  it  is  a  reso- 
lution "  approving  thirteen  certain  stmend' 
ments  to  the  charter "  of  that  city.  In  re 
Pfahler  (Cal.),  11-911. 

Classification  of  property  for  taxa- 
tion. —  The  title  of  an  act  providing  for  the 
ekssification  of  property  for  taxation  need 
not  refer  to  the  exemption  of  certain  lands 
therein;  but  if  the  statute  does  so.  It  is  not 
unconstitutional  for  this  reason.  Monaghan 
V.  Lewis   (Del.),  10-1048. 

The  Delaware  statute  entitled  "An  act  to 
classify  real  estate  for  the  purpose  of  mu- 
nicipal taxation,  and  to  exempt  certain  landa 
from  municipal  taxation  within  the  city  of 
Wilmington,"  approved  May  28,  1898,  is  not 
unconstitutional  a9  embracing  more  than  one 
subject,  or  expressing  more  than  one  subject 
in  its  title,  contrary  to  the  provisions  of  the 
constitution.  Jlonaghan  V.  Lewis  (Del.)  10- 
1048. 

Statute  of  limitations.  —  The  North 
Dakota  statute  is  a  valid  and  cottBtitutional 
limitation  act,  and  its  title  is  sufficient. 
State  Finance  Co.  r.  Mather  (N.  Dak.),  11- 

Act  to  prevent  fraudulent  sale  of 
railway  tickets.  —  The  Washington  statute 
designed  to  prevent  a  fraudulent  sale  of  rail- 
way tickets  to  travelers  is  not  unconstitu- 
tional as  having  a  title  that  does  not  compre- 
l.end  the  Subject-matter  of  the  statute.  In  iv 
0-Neill   (Wash.),  6-869. 

Act  making  wife  competent  witness 
against  husband.  —  A  provision  in  a  stat- 
ute making  a  wife  a  competent  witness 
against  her  husband  is  expressed  in  the  title 
of  the  statute  which  refers  to  "the  compe- 
tency of  certBin  evidence."    People  v.  Braun 
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Act  mailing  ccTtain  acts  of  trespass 
criminal.  —  The  Minnesota  statute  declar- 
ing certain  acts  of  trespass  upon  state  lauds 
to  be  criminal  offenses,  which  is  entitled  "An 
act  regulating  state  lands  and  the  product  of 
the  same,  and  to  repeal  certain  acts  and  parts 
of  acts,"  is  not  open  to  the  objection  that  it 
is  unconstitutional  in  that  its  subject  is  not 
sufficiently  expressed  in  its  title.  State  i}. 
ShevUn-Carpenter  Co.  (Minn.),  9-634. 

Criminal  statute  providing  -what 
shall  be  a  defense.  —  A  provision  in  a 
criminal  statute  tliat  certain  things  "  shall 
not  be  a  defense"  is  within  the  title  of  the 
statute  which  states  that  the  act  provides 
"what  shall  be  a  defense."  People  v.  Braun 
(111.),  20-448. 

Act  regulating  punishment  of  death. 
—  The  Minnesota  statute  entitled  "An  act 
providing  the  mode  of  inflicting  the  punish- 
ment of  deaths  the  manner  in  which  the  same 
shall  be  carried  into  effect,  and  declaring  a 
violation  of  any  of  the  provisions  of  this  act 
to  be  a  misdemeanor,"  is  not  rendered  vio- 
lative of  the  provision  of  the  state  constitu- 
tion that  no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title; 
by  the  fact  that  it  makes  it  an  offense  for  any 
newspaper  to  publish  any  account  of  an  exe- 
cution beyond  the  statement  that  the  "  con- 
vict was  on  the  day  in  question  duly  exe- 
cuted according  to  law."  State  v.  Pioneer 
Press  Co.   (Minn.),  10-351. 

Act  providing  punishment  for  em- 
bezzlement. —  An  act  providing  for  the 
punishment  of  embezzlement  and  declaring 
that  embezzlement  shall  constitute  larceny 
under  certain  circumstances  is  not  unconsti- 
tutional because  the  title  does  not  mention 
embezzlement.   Graves  v.  People   ( Colo. ) ,  2-6. 

Prohibition  of  sale  of  intosicating 
liquors.  —  The  Florida  statute  prohibiting 
the-  sale  of  intoxicating  liquors  is  not  uncon- 
stitutional as  embracing  two  subjects.  Csesar 
v:  state  (Fla.),  7-45. 

The  Kansas  statute  (Gen.  St.  1909,  §  4371, 
originally  Laws  of  1881,  c.  128,  §  16),  en- 
titled "An  act  to  prohibit  the  manufacture 
and  sale  of  intoxicating  liquors,  except  for 
medical,  scientific,  and  mechanical  purposes, 
and  to  regulate  the  manufacture  and  sale 
thereof  for  such  excepted  purposes,"  is  broad 
enough  as  to  title  to  cover  a  provision  forbid- 
ding the  maintenance  of  "  any  clubroom  or 
other  place  in  which  any  intoxicating  liquor 
is  received  or  kept  for  the  purpose  of  use, 
gift,  barter,  or  sale  as  a  beverage,  or  for  dis- 
tribution or  division  among  the  members  of 
any  club  or  association  by  any  means  what- 
ever." State  r.  Topeka  Club  (Kan.).  20- 
320. 

Iiocal  option  statutes.  —  The  Missouri 
local  option  law,  entitled  "An  act  to  provide 
for  the  preventing  of  the  evils  of  intemper- 
ance by  local  option  in  any  county  in  this 
state  and  cities  of  twenty-five  hundred  in- 
habitants or  more,  by  submitting  the  question 
of  prohibiting  the  sale  of  intoxicating  liquors 
to  the  qualified  voters  of  such  county  or  city; 
to  pTOvide  penalties  for  its  violation  and  for 
other  purposes,"   if  coiistrued  to  fovbid  the 


giving  away  of  intoxicating  liquors,  as  a 
mere  act  of  courtesy  or  hospitality,  would  be 
in  violation  of  a  constitutional  requirement 
that  "  no  bill  shall  contain  more  than  one 
subject,  which  shall  be  clearly  expressed  in 
its  title."     State  v.  Fulks   (Mo.),  13-832. 

Act  regulating  manufacture  and  sale 
of  liquor.  —  The  South  Dakota  "  act  to  pro- 
vide for  the  licensing,  restriction,  and  regu- 
lation of  the  business  of  the  manufacture  and 
sale  of  spirituous  and  intoxicating  liquors  " 
is  not  rendered  obnoxious  to  the  provision  of 
the  state  constitution  that  "  no  law  shall  em- 
brace more  than  one  subject,  which  shall  be 
expressed  in  its  title,"  by  its  provision  that 
a  married  woman  may  recover  damages  re- 
sulting from  the  sale  of  intoxicating  liquors 
to  her  husband,  or  by  its  provision  that  it 
shall  be  unlawful  for  _  .rsons  engaged  in  the 
sale  of  intoxicating  liquors  to  sell  to  intoxi- 
cated persons,  to  persons  in  the  habit  of  get- 
ting intoxicated,  or  to  minors.  Garrigan  v. 
Kennedy   (S.  Dak.),  8-1125.  ffl     ffl 

The  subject  of  the  Indiana  statute  of  Feb. 
13,  1907  (Acts  1907,  p.  27,  §  8338  et  seq.; 
Burns  1908),  is  that  of  the  Act  of  1875 
(Acts  1875  (S.  S.),  p.  55),  of  which  it  is  an 
amendment,  and  is  expressed  in  the  title  of 
said  Act  of  1875  as  follows:  "An  act  to 
regulate  and  license  tne  sale  of  spirituous, 
vinous,  and  malt  and  other  intoxicating  liq- 
uors."    Rose  I".  State  (Ind.),  17-228. 

The  provisions  of  sections  two  to  fourteen 
of  the  above  Act  of  1907,  in  regard  to  the 
search,  seizure,  and  destruction  of  intoxicat- 
ing liquors  unlawfully  kept  to  'be  sold  in  vio- 
lation of  law,  and  in  regard  to  what  shall  be 
prima  facie  evidence  of  certain  facts  in  such 
cases,  and  what  courts  shall  have  jurisdic- 
tion, are  germane  to,  properly  connected 
with,  and  embraced  in  the  subject  expressed 
in  the  title  of  the  above  Act  of  1875,  of  which 
the  said  Act  of  1907  is  an  amendment,  and 
are,  therefore,  constitutional.  Rose  v.  State 
(Ind.),  17-228. 

Act  providing  for  meat  and  milk  in- 
spection. — .  An  act  entitled  "An  act  to  cre- 
ate the  office  of  meat  and  milk  inspector  for 
the  state  of  Montana,  and  prescribing  his 
powers  and  duties  and  compensation  there- 
for," is  not,  because  one  section  requires  the 
vendors  of  milk  to  procure  a  license  from  the 
milk  inspector,  void  within  the  constitutional 
provision  that  no  bill  shall  be  passed  con- 
taining more  than  one  subject,  which  shall  be 
clearlv  expressed  in  its  title.  State  v.  Mc- 
Kinney   (Mont.),   1-579. 

Act  incorporating  bridge  company 
and  authorizing  tax  for  its  benefit.  — 
Applying  the  principles  laid  down  in  County 
Commissioners  r.  Pocomoke  Bridge  Co. 
{supra,  3,  a.),  to  the  Maryland  Act  of  1865, 
entitled  "An  act  to  incorporate  the  Pocomoke 
Bridge  Company,"  it  must  be  held  that  sec- 
tion 12  of  that  act,  which  requires  the  county 
commissioners  of  Somerset  and  Worcester 
counties  to  levy  an  annual  tax  on  the  as- 
sessable property  of  those  counties  and  pay 
the  same  over  to  the  president  and  directors 
of  the  bridge  company,  is  invalid,  in  that  the 
titl«  does  not  fairly  indicate  tfte  legislation 
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embraced  1ft  that  section.  County  Commis- 
sioners V.  Pocomoke  Bridge  Co.  (Md.),  16- 
874. 

Establishment  and  malmtenanoe  of 
state  fair.  —  Tlie  Kentucky  statute  provid- 
ing for  the  establishment  and  maintenance 
of  a  state  fair,  held  not  violative  of  the  con- 
stitutional provision  that  no  law  shall  relate 
to  more  than  one  subject,  which  shall  be  ex- 
pressed in  the  title.  Kentucky  Live  Stock 
Breeders'  Assoc,  v.  Hager  (Ky.),  9-50. 

The  Kentucky  statute  providing  for  the  es- 
tablishment and  ^maintenance  of  a  state  fair, 
held  not  violative  of  the  constitutional  pro- 
hibition against  special  legislation.  Ken- 
tucky Live  Stock  Breeders'  Assoc,  f.  Hager 
(Ky.),  9-50. 

Aot  deolariiiE  ivhen  corporation 
deemed  insolvent.  —  The  amendment  of 
1S83  to  section  40  of  the  Kansas  Corporation 
Act,  providing  that  for  the  purpose  of  en- 
abling creditors  to  prosecute  actions  against 
stockholders,  a  corporation  shall  be  deemed 
dissolved  when  it  has  suspended  business  for 
more  than  one  year,  is  not  obnoxious  to  the 
constitutional  provision  requiring  the  sub- 
ject of  an  act  to  be  expressed  in  the  title. 
Manley  v.  Mayer    (Kan.),   1-825. 

Regulation   of  speed  of  automobiles. 

—  Section  2  of  the  Illinois  statute  regulating 
the  speed  of  automobiles  and  other  horseless 
conveyances  upon  the  streets  and  highways, 
held  not  in  conflict  with  the  constitutional 
requirement  that  no  act  shall  embrace  more 
than  one  subject,  which  shall  be  expressed  in 
the  title.      Christy  v.  Elliott   (111.),  3-487. 

Act  relating  to  protection  of  game 
animals.  —  The  title  of  a  statute,  "An  act 
relating  to  the  preservation,  propagation,  and 
protection  of  game  animals,  birds,  and  fish," 
etc.,  is  broad  and  comprehensive  enough  to 
include  within  its  meaning  all  kinds  of  deer 
within  the  state,  whether  ./ild  or  reduced  to 
captivity.      State  v.  Weber   (Mo.),  12-382. 

Act  providing  for  forfeiture  for  non- 
payment of  rent.  —  The  amendatory  act 
to  section  1020  of  the  Nebraska  Code  of  1875, 
providing  for  payment  of  rent  and  forfeiture 
at  any  time  after  default,  is  unconstitutional 
as  not  properly  entitled,  and  as  not  repeal- 
ing the  section  sought  to  be  amended.  God- 
win V.  Harris  (Neb.),  8-579. 

Act  relating  to  branding  trees.  —  The 
provision  of  the  Virginia  constitution  (art. 
4,  §  52)  that  "no  law  shall  embrace  more 
than  one  subject,  which  shall  be  expressed 
in  its  title,"  is  not  violated  by  a  statute 
(Acts  1893-94,  p.  513)  entitled  "An  act  to 
protect  the  owners  of  timber  and  logs  from 
depredation,"  which  provides  for  the  adoption 
and  recording  of  brands,  that  placing  such 
brands  on  trees,  etc.,  shall  be  deemed  a 
change  of  ownership  and  possession,  and  that 
it  shall  be  a  felony  for  any  one  without  the 
consent  of  the  owner  to  cut  a  tree  so  branded. 
Hurley  v.  Hurley  (Va.),  18-968. 

Act  regulating   licensing  of  barbers. 

—  The  matter  of  licensing  a  barber  school  is 
properly  included  within  a  statute  entitled 
"An  act  to  regulate  the  pursuit,  business,  art, 
find  avocation  of  a  barber,  the  licensing  of 


such  persona  to  carry  on  such  business,  and 
to  insure  the  better  qualification  of  persons 
following  such  business,  etc."  State  v. 
Briggs   (Ore.),  2-424. 

Act  providing  for  parole  system.  — 
The  Parole  Act  (Hurd's  St.  111.  1908,  p. 
796)  for  the  establishment  of  a  system  of 
parole  is  not  subject  to  the  objection  that  it 
embraces  more  than  one  subject  in  providing 
for  the  sentence  and  commitment  of  prison- 
ers, a  system  of  parole,  and  the  compensation 
of  the  officers  of  said  system.  People  v. 
Joyce   (111.),  20-472. 

Act  providing  for  investigation  of 
fires.  —  The  Tennessee  statute  entitled  "An 
act  to  reduce  the  fire  waste  in  Tennessee  by 
providing  for  the  investigation  of  fires,  and 
to  provide  for  the  expense  of  such  investiga- 
tions "  (Acts  of  1907,  c.  460,  p.  1538),  em- 
braces but  one  subject,  namely,  the  reduction 
of  fire  waste  in  Tennessee,  which  subject  is 
sufficiently  expressed  in  its  title.  The  pro- 
visions of  the  statute  for  the  investigation 
of  fires,  and  the  payment  of  the  expenses  of 
such  investigations  are  simply  the  means  by 
which  the  reduction  of  fire  waste  is  to  be 
accomplished,  and,  being  germane  to  the  sub- 
ject of  the  act,  they  do  not  render  it  offensive 
to  the  constitutional  provision  that  no  bill 
shall  become  a  law  which  embraces  more  than 
one  subject,  that  subject  to  be  expressed  in 
the  title.  Rhinehart  v.  State  (Tenn.),  17- 
254. 

4.    OONSTBUCTION    AND    INTEEPBETATION. 

a.  In  general. 

Functions  of  court  in  construction 
of  statute.  —  A  court  has  no  legislative 
powers,  and  cannot  read  into  a  statute  some- 
thing beyond  the  manife  t  intention  of  the 
legislature  as  gathered  from  the  statute,  its 
function  being  to  determine  the  legislative 
intentfon  from  the  language  used  in  accord- 
ance with  the  established  rules  of  statutory 
construction.  Ex  p.  Pittman  (Neb!),  20- 
1319. 

The  courts  must  interpret  the  laws  as  they 
find  them,  and  they  should  not  usurp  the 
functions  of  the  lawmaking  power,  and  by 
inadmissible  construction  or  otherwise  defeat 
the  legislative  will.  State  v.  Frear  (Wis.), 
20-633. 

Determination  of  public  policy.  —  A 
court  is  not  at  liberty,  where  doubt  remains 
as  to  the  intention  of  a  penal  enactment 
after  it  has  been  tested  by  the  recognized 
canons  of  construction,  to  venture  among 
warring  opinions  in  the  legislative  domain 
in  search  of  what  it  conceives  to  be  public 
policy,  as  such  practice  would  probably  re- 
sult in  judicial  legislation.  State  v.  Lowry 
(Tnd.),  9-350. 

Presumption  as  to  bnoirledge  and  in- 
tent of  legislature.  —  The  legislature  is 
presumed  to  know  the  general  conditions  sur- 
rounding the  subject-matter  of  legislative  en- 
actment, and  it  will  be  presumed  it  knows 
and  contemplates  the  legal  effect  that  accom- 
panies the  language  it  employs  to  mt^ke  effeo- 
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live  the  legislative  will.  Oram  v.  Chicago, 
etc.,  R.  Co.   (Neb.),  19-170. 

Vevlsal  changes  in  codifioaiibn,  •—  Ver- 
bal changes  in  the  codification  of  existing 
statutes  will  not  aftect  their  construction 
unless  the  alteratibn  of  language  plainly 
requires  it;  but  where  the  altered  language 
used  in  the  codification  is  Clear  arid  admits 
of  but  one  interpretatioUj  it  must  hi  fol- 
lowed, even  though  the  legislative  committee 
which  had  the  matter  i.^  charge  adopted  a 
resolution  that  the  existing  law  should  noi; 
be  changed.  Commonwealth  c.  New  York 
Central,  etc.,  R.  Co.    (Mass.);   1&-529. 

Iiocatiou  of  statute  in  oode.  —  No  in- 
ference or  presumption  as  to  the  meaning  of 
n  statute  will  be  drawn  from  its  location  ill 
the  codes,  where  the  codes  expressly  provide 
that  "  the  arrangement  and  classification  of 
the  several  parts  of  said  codes  haVe  been 
made  for  the  purpose  of  convenience  and  or- 
derly arrangement,  and  therefore  no  implica- 
tion or  presumption  of  a  legislative  construc- 
tion is  to  be  drawn  therefrom."  Xelson  r. 
Bank  of  Ifergus  County  (U.  S.),  13-811. 

£ffeci  oi  splitting  np  o^  staine  in 
code.  —  Where  the  whole  of  a  statute  creat- 
ing and  defining  a  crime,  fixing  the  venue  of 
jn'osecutions,  and  prescribing  the  mode  of 
procedure,  has  been  incorporated  liito  a  re- 
visal  or  code,  the  force  and  eflfeet  of  the  stat- 
ute are  n6t  impaired  by  the  fact  that  it  has 
been  split  up  and  its  different  sections  placed 
under  appropriate  heads  in  different  parts  of 
The  code.  State  r.  Lewis  (N.  Car.),  9- 
(ifl4. 

Intention  of  drangKtsman  or  indi- 
vidual legislators.  —  The  opinions  of  in- 
dividual legislators  expressed  on  the  passage 
of  an  act,  their  motives  and  the  intention  of 
the  draughtsman,  are  too  uncertain  to  be  con- 
sidered in  construing  the  r.ct.  Tennant  i". 
Kuhlemeier   (la.),  10-1026. 

Applicability  of  statute  to  state.  — 
Statutes  in  general  terms  do  not  affect  the 
state  if  they  tend  in  any  way  to  restrict  or 
diminish  its  rights  or  interests.  The  state 
may  have  the  benefit  of  general  laws  but  is 
not  adversely  affected  by  any  unless  it  is  so 
expressly  provided.  Milwaukee  r.  McGregor 
(Wis.),  17-1002. 

From  irhat  time  operative.  '—  The  gen- 
eral rule  is  that  a  statute  speaks  from  the 
time  it  goes  into  effect,  whether  that  time  is 
the  day  of  its  enactment  or  some  future  day 
to  which  the  power  enaeting  it  has  postponed 
the  time  of  its  taking  effect.  State  ex  ret. 
Atkinson  v.  Northern  Pacific  R.  Co.  ( Wash. ) , 
17-1013. 

In  accordance  with  the  above  principle,  it 
must  be  held  that  the  act  of  Congress  regu- 
lating the  hours  of  labor  of  employees  of  in- 
terstate carriers  (JFed.  St.  Ann.  1909,  Supp. 
p.  581),  which  was  passed  on  March  4,  1907, 
but  which,  by  its  express  terms,  did  not  take 
efi'eot  until  one  year  after  its  passage,  did 
not  supersede  the  statute  of  the  state  of 
Washington  on  the  same  subject  until  itarch 
4,  1908.  and  that  the  state  statute  was  in  full 
force  and  operation  from  June  12,  1907,  the 
date  of  its  enactment  and  taking  eflTect,  until 


March  3,  190S.  State  ex  reL  Aikiiisdil  1). 
>f6rthern  Pacific  R.  Co.   (Wash.),  17-1013. 

f  fbs^efitive  dperation>  —  A  statute 
should  be  construed  go  as  to  operate  prospec- 
tively only,  unless  the  language  is  so  clear 
as  to  preclude  all  questions  as  to  the  inteil- 
tioii  of  the  legislature.  Barker  i'.  llintdn 
(W.  Va.),  13-1150. 

Although  a  repealing  statute,  so  far  as  it 

?rovides  for  a  change  of  procedure,  applies 
0  pending  actions,  a  statute  repealing  a 
former  statute  under  which  the  liability  iif  a 
railroad  company  to  an  employee  of  a  sleep- 
ing-Car  company  was  only  that  of  employer 
to  employee,  and  by  such  repeal  making  the 
liability  to  such  employee  that  of  carrier  to 
passenger,  cannot  operate  retrospectively,  and 
a  cause  of  action  which  became  complete  be- 
fore the  repeal  of  the  former  statute  is  gov- 
erned by  that  statute.  Lewis  r.  Pennsylvania 
R.  Co.   (Pa.),  13-1142. 

Territorial  operation>  —  In  case  of 
doubt,  a  statute  should  be  construed  as  in- 
tended to  be  confined  in  its  operation  and  ef' 
feet  to  the  territorial  limits  over  which  the 
lawmaker  has  general  and  legitimate  ^ower. 
All  legislation  is  prima  fade  territorial. 
American  Banana  Co.  c.  United  l?ruit  Co. 
(U.  3.),  16-1047. 

Inclusion  of  case  net  in  existence  at 
time  of  enactment!  —  A  statute  may  in- 
clude by  inference  a  case  not  originally  con- 
templated when  it  deals  with  a  genus  within 
which  a  new  .species  is  brought  by  a  subse- 
quent statute.  Thus,  a  statute  requiring  sa- 
loons to  be  closed  on  legal  holidays  includes 
a  day  declared  to  be  a  legal  holiday  hj  a 
later    statute.      People    l\    Kriesel     (Mich.), 

Etfect  of  existing  decisions.  —  Where 
the  Ontario  Court  of  Appeal  construes  a 
statute  under  reference  made  to  it  by  the 
lieutenant-governor  in  council,  it  will  be 
guided,  in  giving  its  opinion,  by  settled  de- 
cisions, and  will  not  pass  upon  the  correct- 
ness of  the  decisions  unless  they  are  conflict- 
ing. The  decisions  cannot  be  reviewed  by  the 
court  as  if  the  reference  were  an  appeal 
from  them  or  any  of  them.  In  re  Ontario 
Medical  Act    (Ont.),  7-869. 

Statute  applying  in  counties  having 
specified  population.  —  The  statute  which 
by  its  terms  applies  only  in  counties  having 
a  specified  population  will  be  construed  as 
being  limited  in  its  application  to  the  only 
county  in  the  state  having  that  population, 
though  the  county  is  not  referred  to  by  name. 
People  ex  rel.  Breckon  r.  Board  of  Election 
Com'rs    (111.),  5-562. 

b.  Rules  of  construction. 

Intention  of  legislature.  —  The  inten- 
tion of  the  legislature  in  passing  a  statute 
is  the  controlling  consideratipn  in  determin- 
ing its  proper  construction.  Venner  v.  Chi- 
cago City  R.  Co.  (III.),  20-607. 

In  the  construction  of  a  statute,  all  the 
language  should  be  considered,  and  such  in- 
terpretation placed  upon  any  word  appearing 
therein  as  was  within  the  manifest  intent  of 
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tlie  body  ivhicli  enacteJ  the  kw.  Eohlf  c. 
Kasemeier   (la.),  17-750. 

Secret  iiitentloA  iaHf  not  Be  inferred. 

—  Where  Congress  luak^s  lio  exception  ftoui 
a  plain  and  cet-tain  declaration  in  ail  act, 
there  is  ordinarily  a  presumption  that  it  ih- 
tended  td  iriakt  hone.  A  secret  intentloii  of 
the  lawmaking  jody  may  not  be  assumed  by 
the  courts  and  interpreted  into  a  statute 
whose  language  is  plain  and  unainljigllous, 
and  does  not  express  or  necessarily  imply  any 
such  iiitehtidii.  United  States  i>.  Colorado, 
etc.,  R.  Co.   (U.  S.),  13-893. 

Natural,  coanudn,  6t  obvious  mean- 
ing to  be  preferred.  —  The  natural,  com- 
mon, or  obvious  meaning  of  tlie  language  of 
a,  law  must  be  preferred,  save  in  rare  arid 
exceptional  cases,  to  a  reedndite  signiiieatiOn 
evolved  only  by  patient  study  and  diligent 
search.  United  States  r.  Colorado,  etc.,  R. 
Co.   (U.  S.),   13-893. 

In  construing  a  statute  tlie  intention  of 
the  legislature  must  be  inferred  in  the  first 
place  from  the  plain  meaning  of  the  words 
used,  and  if  the  intention  can  be  so  ar- 
rived at  the  court  cannot  go  further  and 
apply  other  means  of  interpretation.  State 
I'.  Cudahy  Paclsing  Co.   (Mont.),  8-717. 

Statutes  in  pari  materia.  —  All  stat- 
utes in  pa/ri  materia  must  be  taken  together 
and  treated  as  having  formed  in  tlie  minds 
of  the  enacting  body  parts  of  a  connected 
whole,  though  considered  at  different  dates. 
Eohrer  c.  Hastings  Brewing  Co,  (Neb.),  17- 
998. 

The  Illinois  statute  authorizing  elections 
on  prpposals  to  remove  county  seats  (Laws 
1872-18'78i  p.  309)  and  the  general  election 
law  passed  at  the  same  session  of  the  legis- 
lature (Laws  1872-1873,  p.  380),  both  of 
which  contain  provisions  respecting  contests 
of  such  elections,  being  in  par:,  materia  and 
contemporaneous,  arg  to  be  ednsttued  to- 
gether as  one  act.  Devous  r.  Gallatin  Coiinty 
(111.);  18-422. 

Rule  of  in  p&ri  materia  inapplicable. 

—  Thfe  rule  of  (i!  paH  Materia,  that  the  lan- 
guage of  statutes  upon  the  same  or  sitnilar 
subjects  sliOUld  have  like  interpretation,  is 
inapplicable  where  the  provisions  of  the  later 
statilte  are  positive  and  explicit,  and  the  silb- 
jects  of  the  statutes,  the  mischiefs  at  which 
they  are  leVeled,  alid  the  rediedies  provided 
are  radically  differeiit.  SUch  doctrine  does 
not  subject  the  cbnstrUctibn  of  the  federal 
safety  appliance  abts  to  the  language  or  the 
interpretation  of  the  Federal  Interstate  Com- 
nierce  Act.  Utlitfed  Statea  f.  Calorado,  etc., 
R.  Co.   (U.  S.),  13-893. 

The  donStructioii  df  the  langudge  Of  the 
federal  safety  appliahde  aets  is  not  controlled 
by  the  lahgUage  or  by  the  interpretation  of 
the  terms  of  the  Interstate  Commerce  Act. 
The  two  statutes  are  not  ih  pari  MUteriti. 
United  States  V.  Colorado,  etc.,  R.  Co.  (U. 
S.I,  13-893. 

Oonstmotlbn  wlilclk  trill  rendek>  stat- 
ute constitutional  and  valid.  —  Tt  is  the 
duty  of  a  court  to  give  a  ftattite  Sucli  a  con- 
struction as  Will  render  it  ediistitutidnal  and 
valid,  if  that  can  be  done  without  violence  td 


the  language  of  the  statute.  Western  Union 
Tel.  Co.  V.  State   (Ark.),  12-82. 

Th6  title  "  Ah  act  to  reviae  the  law  in  re- 
lation to  the  sentence  and  cotiittiitnient  of 
pers6ns  convicted  Of  eriihe,  and  providing  a 
system  of  parole,  and  to  provide  cottipehsa- 
tibH  for  the  dfBeers  of  said  systeni  of  parole;" 
does  not  include  an  appropriation  of  mon^V: 
The  word  "  provide "  niay  be  Interfireted  as 
itieanlng  "  fix "  or  "  establish,'*  add  it  *ill 
be  so  construed  in  accordance  with  the  tule 
that  a  stittute  susceptible  of  two  Construc- 
tions, one  of  i\hieh  tt'ill  sustain  its  constitii- 
tiohality,  \Vill  be  sO'  construed.  People  v. 
Joyce   (111.),  20-472. 

A  statnte  which  rti;iy  be  so  fconstrued  as  to 
make  it  either  coustitdtiOnal  or  unconstitu- 
tional will  be  given  tliat  construction  Which 
will  make  it  constitutional.  Georgia  Fire 
Ins.  Co.  V.  Cedartotvn   (Ga.),  19-954. 

A  statute  reasonably  susceptible  of  t*o 
constructions,  one  df  wliich  will  render  tlie 
act  void  and  the  other  valid,  must  be  eon- 
strUed  so  as  to  render  it  valid.  State  v. 
Frear   (Wis.),  20-633. 

Consideraion  of  objects  and  purpbses 
of  fttatUtej  —  The  Words  Of  a  statute;  if 
clear  and  unambiguous,  uill  control,  but 
while  seeking  to  ascertain  the  legislative  in- 
tent from  the  language  used,  it  is  necessary 
to  remember  the  objebtS  and  purposes  sought 
to  be  attained  by  the  statute.  Ataerican  To- 
badeo  Co.   (-.   Wercktaeister    (U.  S.);   12-595. 

CoUf^idei-ation  df  original  i^tatutes.  — 
It  is  i,  principle  of  statutory  construction 
that,  WlieU  the  meaning  Of  a  statute  is  in 
doubt,  it  is  well  to  resort  to  the  original 
statute  and  there  search  for  the  legislative 
will  as  first  expressed.  Taylor  v.  CariboU 
(Me.);  10^1090. 

In  fcOnstruing  the  Federal  Safety  Appliance 
Act  of  Marth  2,  1893,  a  court  should  look  to 
the  state  of  the  law  when  the  statute  was 
enacted  in  order  to  see  for  what  it  was  in- 
ttoded  as  a  substitute,  and  the  act  will  not 
be  held  to  displate  the  existing  laws  further 
than  is  fairly  neceSSafy  to  give  the  act  placfe 
and  Operation.  St.  Louis,  ete.,  R.  Co.  r. 
Delk  (U.  S;),  14-2^3. 

Rule  that  statute  be  construed  liber- 
ally. —  Under  the  Kentucky  statute,  a  court 
in  determining  ii'hat  act  may  be  punislied 
Under  a  statute  must  ajipiy '  the  rule  that 
every  statute  Shall  te  donstrued  liberally 
■vi/ith  a  view  to  promote  its  object,  taking  ail 
ordinary  Ivdrds  and  phrases  according  to  the 
comrnon  and  approved  Use  of  the  language. 
Commonwealth  v.  Ttdht  (Ky.),  4-209. 

Aifabii;U6us  Statutes.  —  Thfe  rulfe  for  the 
construction  Of  anibiguous  statutes  Stated. 
State  t-a>  rel.  ColemaU  v.  Kelly  (Kan.).  6- 
298. 

Xifteet  bf  absence  of  amliignity,  —  A 
Statutory  provision  "that  nothing  in  this 
adt  shall  be  cohstrUed  t6  mean  that  a  right 
or  cause  of  action  is  created  in  faVor  Of 
said  Forman  against  said  boaM;  the  inten- 
tion being  to  give  iiitti  the  right  to  enforce 
any  rfauae  of  aetiort  that  He  may  have  either 
in  law  or  equity,"  is  so  plain  attd  tlUambigU- 
ous  a*  to  Wave  no  room  for  interpretation 
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Forman  t'.  Sewerage,  etc..  Board  (La.),  12- 
773. 

Construction  and  interpretation  have  no 
function  where  the  terms  of  the  statute  are 
plain  and  certain.  In  such  a  case  Congress 
must  be  presumed  to  mean  what  it  has 
plainly  expressed.  United  States  v.  Colo- 
rado, etc.,  R.  Co.  (U.  S.),  13-893. 

Where  the  language  of  a  statute  is  unam- 
biguous and  its  meaning  is  evident,  it  must 
be  held  to  mean  what  it  plainly  expresses, 
and  no  room  is  left  for  the  application  of 
artificial  rules  of  construction  and  interpre- 
tation. Lewis  V.  Pawnee  Bill's  ^Yild  West 
Co.   (Del.),  16-903. 

Maxim  expressio  nnins  est  exclnsio 
alterius.  —  A  statute  limiting  a  thing  to 
be  done  in  a  particular  manner,  or  by  a  pre- 
scribed person  or  tribunal,  implies  that  it 
shall  not  be  done  otherwise,  nor  by  a,  diflfer- 
ent  person  or  tribunal.  Eofpressio  unius  est 
exclusio  alterius.  Taylor  v.  Taylor  (W.  Va.), 
19-414. 

Statute  in  derogation  of  common  lair. 
—  Statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed,  and  this  is  espe- 
cially true  where  the  statute  is  in  derogation 
of  common  right  and  decency  as  well  as  the 
common  law.  Perry  v.  Strawbridge  ( Mo. ) , 
14-92. 

The  Indiana  statute  prohibiting  the  sale, 
etc.,  of  cigarettes,  being  in  derogation  of  the 
common  law,  should,  in,  so  far  as  the  mean- 
ing of  its  words  is  in  doubt,  be  construed  in 
accordance  with  the  rule  that  the  statutes 
are  not  presumed  to  make  any  alteration  in 
the  common  law  further  or  otherwise  than 
their  terms  expressly  declare.  State  v. 
Lowry   (Ind.),  9-350. 

Adherence  to  common  law.  ^  In  con- 
struing a  statute  it  will  never  be  presumed 
that  the  legislature  intended  to  make  an  in- 
novation upon  the  common  law  further  than 
the  necessity  of  the  case  required,  and  the 
best  rule  of  construction  is  to  construe  a 
statute  as  close  to  the  reason  of  the  common 
law  as  may  be  consistent  with  the  terms 
employed.     O'Donnell  v.  People   (111.),  8-123. 

Statutes  arc  to  be  read  and  construed  in 
the  light  of  and  with  reference  to  the  rules 
and  principles  of  the'  common  law  in  force 
at  the  time  of  their  enactment,  and  in  giving 
construction  to  a  statute  the  legislature  will 
not  be  presumed  or  held  to  have  intended  a 
repeal  of  the  settled  rules  of  the  common  law 
unless  the  language  employed  by  it  clearly 
expresses  or  imports  such  intention.  State 
ex  rel.  Morris  v.  Sullivan    (Ohio).  18-139. 

Constrnction  consistent  Trith  pre- 
existing rights.  —  If  a  statute  is  suscep- 
tible of  two  constructions,  one  consistent  with 
pre-existing  rights  and  the  other  in  deroga- 
tion thereof,  the  courts  will  give  to  it  that 
construction  which  preserves  the  pre-existing 
rights.  State  ex  rel.  Keller  v.  Grymes  (W. 
Va.),  17-833. 

Giving  effect  to  whole  act.  —  It  is  a 
proper  rule  of  construction  that  the  entire 
act  or  instrument  is  to  be  examined,  with  a 
view  of  arriving  at  the  true  intention  of  each 
part,  and  that  effect  is  to  be  given,  if  pos- 


sible, to  the  whole  instrument  and  to  every 
section  and  clause.  Courts  favor  a  construc- 
tion which  will  render  every  word  operative, 
rather  than  one  which  makes  some  words 
idle  and  nugatory.  Bohart  v.  Anderson 
(Okla.),  20-142. 

Scope  of  proviso.  —  It  is  a  cardinal  rule 
of  interpretation  that  a  proviso  does  not  ex- 
tend beyond  the  scope  of  the  principal  clause 
of  the  statute.  Thomas  v.  Woods  (U.  S.), 
19-1080. 

Cnmnlative  effect  of  several  rules.  — 
Where  a  party  contends  for  a  particular  con- 
struction of  a  statute,  but  this  construction 
is  found  to  be  opposed  to  several  rules  of  con- 
struction, the  court,  in  reaching  its  ultimate 
conclusion  against  the  construction  contended 
for,  will  give  cumulative  effect  to  the  force 
of  these  rules.  State  v.  Lowry  (Ind.),  9- 
350. 

c.  Punctuation. 

Consideration  in  interpretation  of 
statute.  —  Whatever  may  have  been  the  case 
formerly  in  England,  when  statutes  were  en- 
rolled upon  parchment  and  enacted  without 
punctuation,  in  Maine,  where  such  practice 
has  never  obtained,  there  is  no  reason  why 
punctuation,  which  is  intended  to  and  does 
assist  in  making  clear  and  plain  the  meaning 
of  all  things  else  in  the  English  language, 
should  be  rejected  in  the  interpretation  of 
the  statutes.  Taylor  V.  Caribou  (Me.),  10- 
1080. 

Consideration  in  cases  of  doubt.  — 
While  the  punctuation  is  subordinate  to  the 
text  and  can  never  control  its  plain  mean- 
ing, yet  in  cases  of  doubt  it  may  aid  in  its 
construction.  Taylor  v.  (Jaribou  (Me.),  10- 
1080. 

d.  Interpretation  of  words  and  phrases. 

Use  of  term  having  -well-known  and 
fixed  meaning.  —  It  is  a  sound  rule  for  the 
construction  of  statutes  that  whenever  the 
legislature  uses  a  term  which  has  a.  well- 
known  and  fixed  meaning  in  law,  without 
defining  or  qualifying  it,  it  must  be  supposed 
to  use  the  term  with  that  meaning.  Seery 
r.  Fitzpatrick   ( Conn.  )^  9-139. 

Where  a  statute  uses  words  which  have  a 
definite  and  well-known  meaning,  it  will  be 
presumed  that  they  are  used  in  the  sense  in 
which  they  were  understood  at  common  law, 
and  the  statute  will  be  construed  accordingly, 
unless  a  contrary  intention  clearly  appears. 
O'Donnell  v.  People    (111.),  8-123. 

■Word  "  brother  "  or  "  sister."  —  When- 
ever the  word  "  brother  "  or  "  sister  "  is  used 
in  a  statute,  without  limitation,  it  includes 
a  half-brother  or  half-sister,  as  the  case  may 
be.    Seery  v.  Fitzpatrick  (Conn.),  9-139. 

Words  "  may  "  and  "  shall  "occurring 
in  same  statute.  —  The  Wisconsin  statute 
as  to  the  distribution  of  the  surplus  of  a 
life  insurance  company  construed  in  accord- 
ance with  the  general  rule  of  law  as  to  the 
construction  of  the  words  "  may "  and 
"  shall "  when  occurring  in  the  same  statute. 
Equitable  Life  Assur.  Soc.  r.  Host  (Wis.), 
4-413. 
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Word  "  regulate  "  as  meaning  "  make." 

—  In  construing  a  statute,  tlie  word  "  regu- 
late "  may  be  construed  as  meaning  "  make," 
where  the  intention  of  the  legislature  that  it 
should  have  such  meaning  is  clear.  Territory 
ex  rel.  Oahu  I'.  Whitney   (Hawaii),  7-737. 

AVorda  "  keep  "  and  "  own."  —  The  pro- 
vision of  the  Indiana  statute  prohibiting  the 
sale,  etc.,  of  cigarettes  which  makes  it  un- 
lawful to  "  keep  "  and  "  own  "  cigarettes  does 
not  make  it  unlawful  for  a  person  to  keep  or 
own  cigarettes  for  his  personal  consumption. 
State  V.  Lowry    (Ind.),  9-350. 

Phrase  "  at  the  time  of  the  passage 
of  this  act."  —  The  words  "  at  the  time  of 
the  passage  of  this  act"  held  to  refer  to  the 
date  of  the  taking  eflfeet  of  the  act  and  not 
to  the  date  of  its  approval.  Mills  c.  State 
Board  (Mich.),  3-735. 

e.  Changing,  supplying,  and  omitting  words. 

In  general.  —  A  court  may  insert  words 
in  a  statute  or  modify  expressions  contained 
therein,  for  the  purpose  of  carrying  out  the 
legislative  intent,  where  it  is  apparent  from 
a  reading  of  the  statute  that  the  omission  of 
words  or  their  Insertion  in  the  wrong  place 
was  merely  an  error  or  mistake.  Common- 
wealth V.  Herald  Pub.  Co.    (Ky.),   16-761. 

Criminal  statute  defective  for  fail- 
ure to  contain  prohibition.  —  A  criminal 
statute  which  is  technically  defective  for 
failure  to  contain  any  express  prohibition 
against  the  acts  mentioned  therein,  or  any 
express  declaration  that  such  acts  are  unlaw- 
ful, will  not  be  allowed  to  fail  on  that  ground 
where  the  intention  of  the  legislature  to  pro- 
hibit the  acts  in  question  is  clear,  but  the 
omitted  words  necessary  to  perfect  the  stat- 
ute will  be  supplied  by  the  court  in  accord- 
ance with  the  settled  rule  of  statutory  con- 
struction. Commonwealth  v.  Herald  Pub.  Co. 
(Ky.),  16-761. 

Substitution  of  "  or  "  for  "  of."  —  In 
construing  a  statute,  the  court  will  substi- 
tute "  or  "  for  "  of  "  when  necessary  to  make 
full  sense  and  avoid  seeming  inconsistency. 
Kitchen  v.  Southern  Ry.   (S.  Car.),  1-747. 

f.  Recourse  to  title. 

In  general.  —  It  is  only  where  the  mean- 
ing of  a  statute  is  doubtful  that  recourse 
may  be  had  to  its  title  for  explanation,  and 
the  title  cannot  be  used  to  extend  or  limit 
the  positive  language  of  the  statute.  Lederer 
V.  Colonial  Investment  Co.   (la.),  8-317. 

The  title  of  an  act  is  no  part  of  the  act, 
and  can  be  resorted  to  for  the  purpose  of  in- 
terpreting the  act  only  in  case  of  doubt. 
Forman  v.  Sewerage,  etc.,  Board  (La.),  12- 
773. 

In  construing  the  Federal  Safety  Appli- 
ance Act  of  March  2,  1893,  regard  should  be 
had  to  the  immediate  purpose  of  the  enact- 
ment, which  in  the  title  of  the  act  is  declared 
to  be  "to  promote  the  safety  of  employees 
and  travelers  upon  railroads,  by  compelling 
carriers  engaged  in  interstate  commerce  to 
equip  their   cars  with   automatic   couplers," 


etc.  St.  Louis,  etc.,  R.  Co.  v.  Delk  (U.  S.), 
14-233. 

Consideration  of  title  and  changes 
therein.  —  In  construing  the  Indiana  statute 
prohibiting  the  sale,  etc.,  of  cigarettes,  and 
arriving  at  the  intention  of  the  legislature 
in  passing  it,  the  court  will  consider  the  title 
under  which  it  originated  and  the  changes  of 
title  made  during  the  course  of  its  passage, 
and  will  consider  other  incidents  in  its  legis- 
lative history.   State  v.  Lowry  (Ind.),  9-350. 

g.    Contemporaneous    practical    construction. 

^Veight  to  be  attached  to.  —  Long-con- 
tinued practical  construction  of  a  statute  by 
the  officers  charged  by  law  with  its  enforce- 
ment is  entitled  to  considerable  weight  in 
interpreting  that  law.  Rohrer  v.  Hastings 
Brewing  Co.   (Neb.),  17-998. 

In  absence  of  ambiguity  or  doubt.  — 
The  aid  of  contemporaneous  practical  con- 
struction can  be  invoked  only  where  the  lan- 
guage of  a  statute  is  ambiguous  or  doubtful. 
The  doctrine  has  no  application  where  the 
language  of  the  act  and  the  intent  of  the  leg- 
islature are  plain.  Whittemore  v.  People- 
(111.),  10-44. 

h.  Conflicting  provisions. 

I<ast  expression  of  legislative  trill.  — 

Where  there  are  two  conflicting  sections  of  a 
general  compilation  or  code  of  statute  laws, 
that  section  should  prevail  which  is  derived 
from  a  source  that  can  be  considered  as  the 
last  expression  of  the  lawmaking  power  in 
enacting  separate  statutes  upon  the  same  sub- 
ject. County  Commissioners  v.  Jackson 
(Fla.),  19-148. 

Effect  of  compiling  repugnant  enact- 
ments. —  The  commissioners  who  compiled 
the  General  Statutes  under  the  Act  of  1903 
were  authorized  "  to  revise,  simplify,  arrange, 
and  consolidate  all  the  public  statutes  of  the 
state  of  Florida,  which  are  general  and  per- 
manent in  their  nature,  and  which  shall  be 
in  force  in  this  state  at  the  time  such  com- 
missioners shall  make  their  final  report." 
ynder  this  authority  if  repugnant  provisions 
of  prior  statutes  are  compiled  and  adopted 
in  the  general  statutes  it  must  be  presumed 
that  the  repugnancy  was  overlooked  and  that 
it  was  the  intention  of  the  compilers  and  of 
the  legislature  to  bring  forward  the  latest  ex- 
pression of  the  legislative  will.  County  Com- 
missioners V.  Jackson    (Fla.),  19-148. 

Order  of  arrangement  of  general 
statutes  not  material.  —  Sections  976  and 
4108  of  the  general  statutes  of  the  state  of 
Florida  are  conflicting,  and  as  section  976 
was  the  latest  expression  of  the  legislature  in 
enacting  separate  laws  upon  the  same  subject, 
such  section  976  must  prevail  even  though 
section  4108  appears  in  the  general  statutes 
subsequent  in  place  and  niimerical  order. 
County  Commissioners  v.  Jackson  (Fla.),  19- 
148. 

Effect  of  position  in  statute.  —  In  con- 
struing a  legislative  act  the  position  in  the 
order  of  precedence  of  the  several  provisions 
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will  be  given  due  consideration,  but  there  is 
no  arbitrary  rule  which  requires  that  a  pro- 
vision found  in  the  latter  part  of  the  act 
shall  necessarily  be  given  an  effect  to  repeal 
conflicting  provisions  in  the  earlier  part  of 
the  act.  State  ex  rel.  Ellis  v.  Mulhern 
(Ohio),  6-856. 

Effect  of  irreconcilable  provisions  in 
statute  of  vital  interest.  —  Where  con- 
flicting provisions  in  a  statute  are  irrecon- 
cilable, the  court  may,  if  the  subject-matter 
is  of  minor  interest,  hold  the  whole  act  to  be 
inoperative.  But  where  the  matter  is  of 
vital  interest  a  court  will  seek  such  construc- 
tion as  will  make  the  act  enforceable,  and  in 
doing  so  will  be  governed  by  the  apparent 
purpose  and  obvious  policy  and  intent  of  the 
legislature  as  gathered  from  the  whole  act, 
even  though  it  results  in  a  disregard  of  a 
later  provision.  State  ex  rel.  Ellis  v.  Mul- 
hern (Ohio),  6-856. 

First  of  tvro  irreconcilable  provi- 
sions given  effect.  —  The  Ohio  statute  in 
reference  to  the  terms  of  public  officers  con- 
strued, an(J  the  first  of  t^o  irreconcilable  pro-, 
.visions  given  eflfect.  State  ex  rel.  Ellis  v. 
Mulhern  (Ohio),  6-856. 

i.  General  and  particular  acts. 
Act  relating  to  particular  subject 
preferred.  —  In  the  construction  of  stat- 
utes, an  act  relating  to  a  particular  subject 
will  prevail  over  a  contrary  general  act,  De- 
neen  v.  Unverzagt  (111.),  8-396. 

j.  Penal  statutes. 

Strict    construction    required.   —   The 

Indiana  statute  prohibiting  the  sale,  etc.,  of 
cigarettes  is  a  criminal  statute,  and  should 
be  strictly  construed,  and  therefore  an  act 
will  not  be  held  to  violate  the  statute  unless 
it  comes  within  its  spirit  as  well  as  within 
its  letter.     State  v.  Lowry   (Ind.),  9-350.  _ 

A  penal  statute  is  open  to  construction 
when  there  is  reasonable  uncertainty  as  to  its 
meaning;  and  when  there  are  two  or  more 
equally  reasonable  meanings,  that  one  is  to 
he.  regarded  as  expressing  the  legislative  will 
which  is  least  severe  as  regards  previous  con- 
ditions. The  rule  of  strict  construction  of  a 
penal  law  is  subordinate  to  the  rule  of  rea- 
sonable, sensible  construction,  having  in  view 
efl'ectuation  of  the  legislative  purpose.  Wei- 
rich  V.  State  (Wis.),  17-802. 

Purpose  of  act  not  to  be  defeated.  — 
The  rule  as  to  the  strict  construction  of  the 
penal  statutes  does  not  i-equire  courts  to  go 
to  the  extent  of  defeating  the  purpose  of  the 
statute  by  a  severely  technical  application  of 
the  rule.     Conrad  v.  State  (Ohio),  8-966. 

While  penal  statutes  are  to  be  construed 
strictly,  they  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of 
the  legislature.  Wade  v.  United  States  (D. 
C),  17-707. 

Act  regulating  and  prohibiting  cer- 
tain acts.  —  Tnat  the  Indiana  statute  pro- 
hihiting  the  sale,  etc.,  of  cigarettes  was  not 
designed  to  prohibit  the  act  of  smoking  cigar- 


ettes, or  the  act  of  having  them  in  possession 
for  the  sole  purpose  of  smoking,  is  shown  by 
the  fact  that  its  title  states  that  it  is  "  an 
act  to  regulate  and  in  certain  cases  to  pro- 
hibit," as  the  word  "  regulate "  is  used  in 
contradistinction  to  the  word  "  prohibit,"  and 
if  the  statute  is  construed  as  prohibiting 
smoking  it  contains  nothing  which  amounts 
to  a  regulation.  State  'is.  LoWry  (Ind.),  9- 
350. 

Smoking  not  prohibited.  —  The  Indiana 
statute  making  it  unlawful  for  any  person  to 
manufacture,  sell,  exchange,  barter,  dispose 
of,  give  away,  keep  for  sale,'  own,'  or  keep 
cigarettes,  does  not  apply  to  the  act  of  smok- 
ing cigarettes,  or  to  the  act  of  having  them 
in  possession  for  the  sole  purpose  of  smoking. 
State  V.  Lowry   (Ind.),  9-350. 

k.  Adopted  statutes. 

In  general.  —  In  construing  a  statute 
adopted  from  another  state,  it  will  be  pre- 
sumed that  the  legislature  intended  that  the 
statute  should  receive  the  construction  given 
it  by  the  courts  of  the  state  from  which  it 
was  adopted,  previous  to  its  adoption,  unless 
such  construction  conflicts  with  the  spirit 
and  policy  of  the  laws  of  the  adopting  state, 
Rhoads  v.  Chicago,  etc.,  R.  Co.  (111.),  IQ-rlll. 

The  adoption  of  a  statute  of  another  state, 
includes  the  interpretation  which  the  courts 
of  that  state  have  put  on  the  statute  prior  to 
such  adoption.  Badie  v.  Chambers  (U.  S.), 
18-1096. 

Where  a  legislature  adopts  the  statute  of 
another  state  or  country,  it  will  be  presumed 
that  the  construction  theretofore  placed  upon 
the  statute  met  with  the  approval  of  the 
legislature.  Knight  v.  Rawlings  (Mo.),  12- 
325. 

Construction  of  courts  of  original 
state  not  necessarily  followed,  —  The 
construction  put  upon  a  statute  by  the  courts 
of  the  state  from  which  it  is  borrowed  is  en- 
titled to  respectful  consideration,  but  will  not 
he  followed  when  it  does  not  appear  to  be 
founded  on  right  reasoning.  A.  O.  H.,  Di- 
vision No.  1  of  Anaconda  v.  Sparrow  (Mont), 
1-144. 

Subsequent  construction  not  adopted. 
—  The  adoption  of  a  statute  of  another  state 
before  it  has  been  construed  does  not  adopt  a 
construction  subsequently  put  on  it  by  the 
courts  of  that  state.  Baumgarten  v.  Cohn 
(Wis.),  18-1076. 

The  adoption  of  a  statute  from  another 
state  adopts  it  with  the  construction  thereto- 
fore placed  upon  it  by  the  Supreme  Court  of 
the  state  from  which  it  is  taken,  and  a  con- 
struction that  the  court  of  such  state  subse- 
quently places  upon  the  statute  lias  no  more 
weight  upon  the  construction  to  be  given  it 
in  the  state  adopting  it  than  the  construction 
placed  upon  similar  statutes  by  the  courts  of 
other  jurisdictions.  Elias  v.  Territory  (Ariz.), 
11-1153. 

It  cannot  be  contended  that  in  construing 
a  statute  adopted  from  another  state  the  con- 
struction placed  upon  the  statute  by  the 
courts  of   such   other   state   is   authoritative 
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and  binding,  where  it  appears  that  the  stat- 
ute had  not  been  construed  by  a  court  of  last 
resort  of  that  state  before  its  enactment  in 
the  adopting  state.  Rhoads  v.  Chicago,  etc., 
R   Co.  (tU.),  10-111. 

Decision  not  construing  statute.—  Xhe 
construction  placed  by  the  Arkansas  Su- 
preme Court  upon  the  Arkansas  statutes 
prior  to  their  adootion  in  Indian  Territory 
is  binding  upon  the  Court  of  Appeals  of  such 
territory.  Accordingly  the  latter  court  will 
follow  the  decision  of  the  former  court  that 
under  the  Arkansas  corporation  law  persons 
cannot  do  business  as  a  corporation  until  the 
articles  of  association  are  filed  as  provided  by 
statute,  but  a  decision  of  the  former  court 
as  to  the  liability  of  stockholders  for  pur- 
chases made  by  them  prior  to  the  fili.ng  of 
such  certificate  is  not  binding  on  the  latter 
court,  such  decision  not  being  a  construction 
of  the  statute.  Western  Investment  Co.  v. 
Davis  (Ind.  Ter.),  15-1134. 

Where  statute  must  be  aided  hy  com- 
mon law.  —  Where  a  statute  adopted  from 
another  state  must  be  aided  by  the  common 
law,  the  particular  rule  of  the  common  law 
in  force  in  the  state  adopting  the  statute  is 
not  to  be  determined  authoritatively  by  the 
construction  placed  upon  the  statute  by  the 
courts  of  the  other  state.  Bliss  v.  Oaille 
Brothers  Co.   (Mich.),  12-513. 

Where  statute  is  not  peculiar  to  state 
from  -which  it  has  been  adopted.  —  The 
rule  that  where  a  statute  is  adopted  from  an- 
other state  the  adoption  carries  with  it  the 
construction  placed  thereon  by  the  courts  of 
that  state  is  a  general  rule,  to  which  there 
are  exceptions.  Where  the  statute  is  not 
peculiar  to  the  state  from  which  it  has  been 
adopted,  but  other  states  have  substantially 
the  same  statute,  which  their  courts  have  con- 
strued diflterently,  and  when  the  construction 
placed  upon  it  by  the  courts  of  the  state 
from  which  it  has  been  adopted  is  opposed  to 
the  weight  of  reason  and  authority,  or  against 
the  general  policy  of  laws  of  the  domestic 
state,  such  construction  will  not  be  followed. 
State  V.  Campbell   (Kan.),  9-1203. 

1.  Reference  of   construction  to   court. 

Under  Ontario  statutes.  —  Under  the 
Ontario  statutes  it  is  competent  for  the  lieu- 
tenant-governor in  council  to  refer  to  the  On- 
tario Court  of  Appeal  for  construction,  the 
Ontario  statute  making  it  unlawful  for  any 
person  not  registered  to  practice  medicine, 
surgery,  or  midwifery  for  hire,  tn  re  On- 
tario Medical  Act  (Ont.),  7-369. 

m.  Time  of  taking  effect. 

Intention  of  legislaturet  —  An  express 
provision  in  a  statute  that  it  shall  take  effect 
on>  a  certain  day  is  controlling  on  the  courts 
in  the  absence  of  anything  in  the  statute  to 
show  an  intention  different  from  that  ex- 
pressed. The  province  Of  the  courts  is  merely 
to  ascertain  and  give  effect  to  the  intention  of 
the  legislature,  and  not  to  correct  defective 
legislation.     State  v.  Rortey   (Ohio),  19-918. 

Taking  effect  "  from  attd  after  "  day 


uamedf  —  A  statute  providing  that  it  shall 
take  effect  "from  and  after"  a  day  named 
liikes  effect  on  the  day  following  the  one  men- 
tioned.    State  V.  Roney   (Ohio),  19-918. 

5.  Amendment. 

Oonstltutlonal  requirement  that  no 
law  shall  be  amended  by  reference  to 
title  only.  —  The  provision  of  the  Illinois 
primary  Election  Act  amending  a  prior  stat- 
ute is  void  for  failure  to  comply  with  the 
constitutional  requirement  that  no  law  shall 
be  amtended  by  i-eferenCe  to  its  title  only. 
People  ex  ret  Breckon  v.  Board  of  Election 
Com'rs  till-).  5-562. 

A  legislative  act  described  in  its  title  as 
an  act  t6  aUlend  and  re-enact  a  certain  for- 
mer act,  but  making  no  reference  in  the 
enacting  clause  to  the  act  refei-red  to  in  the 
title  and  not  purporting  to  I'e-enact  and  pub- 
lish at  length  the  act  sought  to  be  amended, 
is  invalid,  because  not  cOnfoMning  to  a  Son- 
stitutional  requirement  that  no  law  shall  be 
amended  with  reference  to  its  titlti,  but  Bhall 
be  re-enacted  and  published  at  length.  Beale 
r.  Pahkey  (Va.),  12-1134. 

A  local  option  statute  which  adojits  the 
general  election  law  by  reference  to  the  titte 
thereof  and  prescribes  additional  qualifica- 
tions, does  not  violate  a  constitutional  pro- 
vision that  laws  shall  not  be  revived  or 
amended  by  reference  to  the  title  only.  Peo- 
ple r.  McBride  ( 111. ) ,  14-994. 

Application  of  constitutional  prdVi- 
Siob  that  atuelided  section  be  edibddied 
in  new  act.  —  The  provision  of  the  Nebt^ska 
constitution  that  "  no  law  shall  be  amended 
unless  the  new  act  cohtslins  the  section  dr  sec- 
tifms  so  amended,  and  the  section  or  sbetlorts 
so  amended  shall  be  repealed,"  does  not  apply 
tn  an  act  which  is  complete  in  Itself,  though 
such  act  conflicts  with  prior  statutes.  Wes- 
ton V.  Ryan  (Neb.),  6-922. 

The  amendment  of  1883  to  section  40  of 
the  Kansas  Corporation  Act,  providing  that 
for  the  purpose  of  enabling  eredlfbrs  to  ptbs- 
eoute  actions  against  stockholders,  a  corpora- 
tion Shall  be  deemed  insolvent  when  it  has 
suspended  business  for  more  than  one  year, 
U  not  obnoxious  to  the  Constitutional  pl-o- 
Vision  forbidding  the  aniendnlent  to  a  section 
unless  the  new  section  contains  the  entire 
section  aa  amended.  Mahley  v.  Mayer  (Kart  ), 
1-825. 

What  is  not  an  aiiielidmettt  within , 
meaning  of  ooiistitutioilal  pifoVisioti.  — 
A  section  of  a  code  "bringing  forward"  or 
"  continuing  in  operation  "  as  another  section 
of  the  code  a  pl-e-existihg  statute  Is  not  an 
amendment  within  the  meaning  of  A  consti- 
tutional provision  that  no  law  shall  be 
amended  by  reference  to  its  title  only,  but 
i*  simply  a  recognition  by  the  legislature  of 
the  pre-existing  law  as  part  of  the  law  of  the 
land  at  the  time  of  the  passage  Of  the  code, 
and  an  incorpoffttion  of  Siieh  law  into  the 
code  as  a  section  thereof.  Palatine  InS.  Co. 
(\  Northern  Pacific  R.  Co.  (Mont.),  9-579. 

Incorporation  oi  ani6ndme&t  in  orig- 
ijtal  act.  —  By  virtue  Of  an  amendment  of  a 
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statute,  the  amending  act  becomes  incorpo- 
rated into  the  original  act,  and  therefore  a 
subsequent  statute  making  a,  second  amend- 
ment of  the  original  act  need  not  make  spe- 
cial reference  to  the  first  amending  act.  State 
Nat.  Bank  v.  Memphis  (Tenn.),  8-22.  _ 

Amendment  curing  invalid  section.  — 
When  a  statute  contains  an  invalid  section, 
the  objectionable  features  may  be  eliminated 
by  an  amendment  made  in  the  manner  pre- 
scribed by  a  constitutional  provision  requir- 
ing that  in  an  amendatory  statute  "  the  act 
revised  and  the  section  or  sections  of  the  act 
altered  or  amended  shall  be  re-enacted  and 
published  at  length."  People  v.  De  Blaay 
(Mich.),  4-919. 

Snbseiinemt  amendment  of  adopted 
statute.  —  Where  a  statute  adopts  a,  part 
or  all  of  another  statute  by  specific  and  de- 
scriptive reference  thereto,  such  adoption 
takes  the  adopted  statute  as  it  exists  at  the 
time  of  the  adoption,  and  does  not  include 
subsequent  additions  to  or  modifications  of 
the  statute,  unless  it  does  so  by  express  in- 
tent.    State  f.  Leich  (Ind.),  9-302. 

Where  an  adopting  statute  makes  no  ref- 
erence to  any  particular  statute  or  part  of 
statute  by  its  title  or  otherwise,  but  refers 
to  the  law  generally  which  governs  a  particu- 
lar subject,  the  reference  includes  not  only 
the  law  in  force  at  the  date  of  the  adopting 
statute,  but  also  all  subsequent  laws  upon 
the  particular  subject  covered  by  the  refer- 
ence.    State  f.  Leich  (Ind.),  9-302. 

TTse  of  amendment  to  show  attitude 
towards  original  act.  —  An  amendment  en- 
acted many  years  after  the  original  act  can- 
not be  used  to  show  that  the  framers  of  the 
original  statute  would  have  enacted  the  valid 
portions  of  a  statute  independently  of  the  in- 
valid portions.  Commonwealth  v.  Hana 
(Mass.),  11-514. 

6.  Eefeal. 

Repeal  by  implication.  —  The  repeal  of 
a  statute  by  implication  is  not  favored,  and 
it  is  only  where  two  statutes  relating  to  the 
same  subject  are  so  repugnant  that  both  can- 
not be  enforced  that  the  one  last  enacted  will 
repeal  the  former  by  implication.  Beha  v. 
State  (Neb.),  2-846. 

The  Indiana  statute  of  1901,  providing  that 
a  city  may  foreclose  its  lien  for  delinquent 
taxes  aga.inst  real  property  which  has  been 
offered  for  sale  three  times,  is  not  repealed 
by  implication  by  the  statute  of  1903,  pro- 
viding that  land  which  has  been  offered  for 
sale  for  delinquent  taxes  for  two  successive 
years  without  receiving  the  bid  required  by 
law  can  be  sold  for  delinquent  taxes  to  the 
highest  bidder  at  a  regular  tax  sale  of  1904, 
ns  there  is  no  conflict  between  the  two  stat- 
utes.    State  V.  Leich  (Ind.),  9-302. 

Section  971  of  the  Iowa  code  prescribing 
the  manner  of  giving  notice  in  proceedings 
relating  to  special  assessments  in  cities,  held 
not  repealed  by  chapter  29,  Acts  Twenty- 
eighth  Assembly,,  providing  that  section  823 
of  the  code  and  other  sections  shall  govern 
special  assessments  in  cities,  "  unless  other- 


wise specially  provided,"  as  the  words  quoted 
must  be  construed  to  refer  to  section  971, 
and,  moreover,  the  repeal  of  a  statute  bj'  im- 
plication is  not  favored  in  law.  Diver  r. 
Keokuk  Sav.  Bank  (Iowa),  3-669. 

Title  of  repealing  act.  —  The  title  of 
an  act  providing  for  the  classification  of  prop- 
erty for  taxation  need  not  express  a  purpose 
to  repeal  the  former  act,  if  the  latter  is  in- 
consistent therewith,  nor  should  it  express  a 
purpose  to  repeal  all  inconsistent  acts,  as  a 
repeal  of  all  inconsistent  acts,  by  express 
words  or  by  implication,  is  necessary  to  ren- 
der effective  the  general  purpose  of  the  act 
to  classify  the  property  for  the  purposes  of 
taxation.  Monaghan  v.  Lewis  (Del.),  10- 
1048. 

Repeal   by   unconstitutional   statute. 

—  When  a  statute  purporting  to  extend  the 
operation  of  a  local  statute  to  the  whole  state 
and  also  to  repeal  the  existing  general  law 
on  the  subject  is  unconstitutional  in  so  far 
as  it  attempts  to  extend  the  local  law  to  the 
entire  state,  no  notice  of  such  purpose  being 
expressed  in  its  title,  the  repeal  of  the  gen- 
eral law  is  incidental  to  the  affirmative  en- 
actment and  both  provisions  fall,  leaving  the 
prior  general  law  unrepealed.  People  v.  De 
Blaay  (Mich.),  4-919. 

Absence  of  repealing  clause  in  un- 
constitutional section.  —  Where  the  sec- 
tion of  a  statute  purporting  to  amend  a  sec- 
tion of  an  earlier  statute  is  unconstitutional 
and  void,  and  there  is  no  repealing  clause, 
general  or  special,  the  section  of  the  earlier 
statute  is  not  repealed,  modified,  or  in  any 
way  affected.  People  ex  rel.  Farrington  17. 
Menschiug  (N.  Y.),  10-101. 

Repeal  of  special  by  later  general 
act.  —  A  prior  special  system  of  legislation 
or  a  special  act  for  a  particular  locality  is 
not  repealed  by  a  subsequent  statute  covering 
the  general  subject  under  which  such  prior 
special  legislation  falls,  unless  there  is  found 
in  the  subsequent  act  a  direct  indication  of 
an  intention  to  repeal  the  prior  legislation, 
or  unless  there  is  a  necessary  inconsistency 
between  the  two  acts.  Key  i;.  Harris  (Tenn), 
8-200. 

Later  statute  taking  effect  first.  — 
Where  a  statute  is  inconsistent  with  another 
statute  passed  at  a  later  date  but  taking 
effect  first,  and  both  are  otherwise  valid,  the 
later  statute  repeals  the  earlier  statute  to 
the  extent  of  inconsistency;  but  where  the 
conflicting  part  of  the  later  statute  is  uncon- 
stitutional, it  does  not  have  the  effect  of  re- 
pealing by  implication  the  former  statute. 
Ex  p.  Sohncke  (Cal.),  7-475. 

Repeal  and  re-enactment  by  same  act. 

—  Where  a  statute  is  repealed  and  its  provi- 
sions are  at  the  same  time  re-enacted  by  the 
repealing  act,  the  effect  is  that  the  earlier 
statute  is  not  in  fact  repealed,  but  its  pro- 
visions continue  in  active  operation,  so  that 
all  rights  and  liabilities  incurred  thereunder 
are  preserved.  Haspel  v.  O'Brien  (Pa.),  11- 
470. 

Application  of  repealing  clause.  — 
The  repealing  clause  of  the  Indiana  Public 
Oft'enses   Act   of   1905,  whereby   former   laws 
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"  within  the  purview "  of  that  act  were  re- 
pealed, applied  only  to  statutes  relating  to 
offenses  covered  in  the  body  of  the  act,  and 
not  to  existing  laws  in  relation  to  cases  not 
covered  thereby.  Clark  v.  State  (Ind.),  16- 
1229. 

Be-enaotmemt  of  repealed  statute  by 
adoption.  —  To  the  extent  that  the  general 
assembly  in  any  act  refers  to  the  provisions 
of  a  repealed  statute  and  adopts  them,  the 
repealed  statute  is  re-enacted,  and  to  that  ex- 
tent is  as  much  the  law  as  if  its  provisions 
were  fully  set  out  in  the  new  statute.  Lyles 
r.  McCown  (S.  Car.),  17-436. 

Specific  statutefs.  —  The  provision  in  the 
Indiana  statute  of  1903,  authorizing  tlie  ap- 
pointment of  a  commission  to  compile,  revise, 
and  codify  the  statute  laws,  which  directed 
that  the  commission  should  omit  obsolete  and 
repealed  laws,  had  reference  to  such  laws  as 
had  theretofore  been  repealed  or  become  obso- 
lete, but  still  appeared  in  certain  compila- 
tions of  the  statutes,  and  not  to  any  laws 
which  might  be  repealed  by  the  adoption  of 
such  acts  as  the  commission  itself  might 
recommend.     Clark  v.  State   ( Ind. ) ,  16-1229. 

Section  2771  Gen  Stat.  Minn.  1894  is  not 
repealed  by  an  act  incorporating  the  village 
of  Red  Lake  Falls.  Schmitz  r.  Zeh  (Minn.), 
1-322. 

The  Nebraska  act  entitled  "  Food  Commis- 
sion "  does  not  by  implication  repeal  an  act 
entitled  "An  act  concerning  imitation  butter 
and  "imitation  cheese,"  etc.  Beha  v.  State 
(Neb.),  2-846. 

Statutes  —  repeal  —  repugnant  acti. 
—  Sections  624  and  626,  Wilson's  Rev.  & 
Ann.  St.  1903  (art.  11,  c.  15,  St.  Okla.  1893), 
were  not  repealed  by  section  4,  chapter  7,  page 
107,  Sess.  Laws  1903.  Kuchler  v.  Weaver 
(Okla.),  18-462. 

7.  Pleading  Statutes. 

'When  not  necessary.  —  In  an  action 
upon  a  domestic  public  statute,  not  penal, 
the  statute  need  be  neither  counted  upon  nor 
recited.     Leone  •!;.  Kelly  ( Conn. ) ,  1-947. 

Complaint  stating  statutory  cause  of 
action.  —  A  complaint  states  the  statutory 
and  not  the  common-law  cause  of  an  action 
when  it  sets  out  the  facts  bringing  the  case 
within  the  statute  and  omits  the  averments 
essential  to  such  action  at  common  law. 
Leone  v.  Kelly   (Conn.),  1-947. 

8.  State  and  Federal  Statutes. 

Suspension  of  state  laxv. .—  A  state  stat- 
ute on  a  subject  which  the  states  may  regu- 
late in  the  absence  of  federal  legislation  is 
jiot  suspended  by  the  mere  enactment  of  a 
federal  statute  to  take  effect  at  a  future 
time.  The  state  statute  remains  in  operation 
until  the  federal  statute  takes  effect,  and 
cases  arising  between  the  enactment  and  the 
taking  effect  of  the  federal  statute  are  gov- 
erned by  the  state  law.  People  v.  Erie  R-  Co. 
(N.  Y.),  19-811, 


STATUTOKY  LIABILITIES. 

Distinguished  from  breach  of  contract,  see 
Limitation  OF  Actions,  3. 

Pleading  statute  of  limitations  in  action  to 
enforce  statutory  liability,  see  Limita- 
tion OF  Actions,  8  b  ( 1 ) . 

Statute  of  limitations,  see  Limitation  of 
Actions,  4  a  (2)  (o). 


STATUTORY   OFFENSES. 

Common  law  relating  to  crimes  as  super- 
seded by  statute,  see  Criminal  Law,  1. 

Following  language  of  statute  in  indictment, 
see  Indictments  and  Informations,  4. 


STATUTORY   POWERS. 

Jurisdiction  in  equity  to  aid  defective  execu- 
tion, see  Reformation  of  Instruments. 


STAY. 

Garnishment  as  ground  for  stay  of  action  by 
principal  defendant  against  garnishee^ 
see  Garnishment,  5. 

Judgment  lien  as  affected  by  stay  of  execu- 
tion, see  Judgments,  5  b. 


STEALING. 


See  Larcent. 


STEAMSHIPS. 

See  Ships  and  Shipping. 

STEERAGE. 

Duty  to  furnish  accommodation  for  steerage 
passengers,  see  Carriers,  3. 

STENOGRAPHERS. 

Admissibility   in   evidence   of   stenographer's 

minutes  and  hearing  before  grand  jury 

see  Grand  Jury,  5  d.  ' 

As  court  officers,  see  Courts,  8. 
Defamatory  matter  copied  by  stenographer  as 

publication,  see  Libel  and  Slander,  1  a. 
Pioof   of  former  evidence  by   stenographer's 

transcript,  see  Evidence,  3  b. 
Reading  stenographer's  minutes  of  testimony 

to  jury,  see  Criminal  Law,  6  n  (1). 
Right  of  counsel  in  argument  to  read  official 

report  of  evidence,  see  Criminal  Law 

6  p. 
Stenographic    report    of    judge's    charge    as 

written  charge,  see  Criminal  Law,  6  q 

Taking  deposition  by  stenographer,  see  Dep- 
ositions, 4  e. 

STEPCHILDREN. 

Illegitimate    daughter    of    woman    as    step- 
daughter of  husband,  see  Incest,  1  a. 
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STEPMOTHER. 

Liability   for   personal  injuries  to  stepchild, 

see  I'ARENT    AND    CHILD,   2    a. 


STIPULATIONS. 

Place  of  insurance  contract  fixed  by  stipula- 
tions, see  liy-suBANCE,  3  b. 
Stipulation    against    liens,    see    Mechanics' 

LiGKS,  2. 


STIRRING   UP   SUITS. 

Sec  Champbbtt  and  Maintenance. 
Contract    encouraging    litigation,    see    Con- 
tracts, 4  d. 


STOCK  AND   STOCKHOLDERS. 

See  CoKPORATiONS,  8. 

STOCKBROKERS. 

See  Brokers,  3. 

STOCK   EXCHANGE. 

See  Exchanges. 

STOCKYARDS. 

Liability  for  communicating  diseases  to  ani- 
mals, see  Animals,  6. 

Statutory  regulation,  see  Constitutional 
Law,  5  e,  9'b. '       '• 

STOLEN   INSTRUMENTS. 

Liability  on  stolen  notesj  see  Bills  and 
Notes,  11  b. 

STOLEN  PROPERTY. 

Purchasing  stolen  property,  see  Larceny,  3  c. 

STOP,  LOOK,   AND  LISTEN. 

Duty   of   persons    at   railroad   crossings,   see 

Railroads,  8  b  (8)    (b). 
Duty  of  persons  crossing  street  railway  track, 

see  Street  Railways,  8  c. 

STOPPAGE   IN   TRANSITU. 

See  Carriers,  5  b. 

STOPPING  PAYMBNT. 

Sec  Checks,  4. 


STORAGE. 

See  Warehouses. 

Storage   of   explosives  as   nuisance,   see   Ex- 
plosions AJiD  Explosives,  1  b. 


STORE  PIXTURES. 

Sale  of  store  fixtures  as  within  sales  in  bulk 
acts,  see  Fraudulent  Conveyances,  3  b. 


STORE  ORDER  ACTS. 

Validity,  see  COxstitomoNal  Law,  9. 

STORM  WINDOWS  AND  DOORS. 

As  fixtures,  see  FIXTURES,  3. 

STRAW. 

Right  of  lessee  of  farm  to  remove  straw,  see 
Landlord  and  Tenant,  5  e. 

STREAMS. 

See  Waters  and  Watebcoueses,  8. 

STREET   RAILW^AYS. 

1.  CtASSlPICATION,    1453. 

2.  Municipal  Construction  and  Own- 

ership, 1453. 

3.  Organization    of    Street    Railway 

Corporations,   1453. 

4.  Nature  and  Extent  of  Franchise, 

1453. 

5.  Repair  of  Streets,  1453. 

6.  Regulation  and  Control,  1454. 

7.  Rules  and  Regulations,  1454. 

8.  Liability  for  Injuries  from  Negli- 

gence, 1454. 

a.  General  rights  and  duties,   1454. 

( 1 )  Right  of  way,  1454. 

(2)  Degree    of     care     required, 

1454. 

(3)  Speed  and  control  of  cars, 

1454., 

(4)  Lookout,  1455. 

(5)  Signals  and  warnings,  1455. 

(6)  Violation     of     ordinances, 

1455. 

b.  Collision  with  vehicles,  1455. 

c.  Injuries  to  pedestrians.  1456. 

d.  Injuries  to  children,   1456. 

9.  Removal     of     Obstructions     from 

Track,  1456. 

Application  of  city  ordinances  to  subse- 
quently annexed  territory,  see  Munici- 
pal Corporations,  3. 

Collision  between  runaway  horse  and  street 
car,  see  Animals,  2  c  ( 2 ) , 


STREET  RAILWAYS. 
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Electric  railway  on  country  road  as  addi- 
tional burden,  see  Eminent  Domain,  6. 

Liability  for  injury  to  dog  on  track,  see 
Animals,  3  b. 

Liability  {or  passenger's  effects,  see  Car- 
EIERS,  6  i   (2). 

Liability  of  municipality  for  injuries  in  con- 
struction   of    subway,    see    Municipai. 

COBPORATIONS,    9   b    (1). 

Opinion  evidence  as  to  time  required  to  stop 
electric  car,  see  Evidence,  8  b  ( 3 ) . 

Power  of  eminent  domain,  see  Eminent  Do- 
main, 2. 

Power  of  municipality  to  prohibit  sale  or 
giving  away  of  street  car  transfers,  see 
Municipal  Coeporations,  5  f  (2). 

Power  of  municipality  to  require  fenders  on 
street  ears,  see  Municipal  Coepoba- 
TIONS,  5  f  (2). 

Right  to  cross  tracks  of  steam  railway  with- 
out compensation,  see  Eailboads,  2  c 
(1). 

Rule  as  to  making  change  in  payment  of 
fares,  see  Cakeiees,  6  c. 

1.  Classification. 

Tmnh  railway  and  street  railway 
distinguished.  —  A  trunk  railway  and  a 
street  railway  distinguished  within  the  mean- 
ing of  the  Kentucky  constitution  providing 
that  certain  requirements  as  to  the  eonstrue- 
tioji  of  street  railways  shall  not  apply  to 
trunk  railways.  Diebold  v.  Kentucky  Trac- 
tion Co.   (Ky.),  4-445. 

2.  Municipai,  Constbuction  and  Owner- 
ship. 

TTnderground  street  railw^ays. —  A  stat- 
ute authorizing  a  city  to  construct,  purchase, 
own,  and  operate  "  street  railways "  within 
its  corporate  limits  includes  underground 
street  railways.  Barsaloux  i>.  Chicago  (111.), 
19-255. 

Exclusive  lease  of  subsurface  rail- 
■way.  —  A  city  authorized  to  lease  a  sub- 
surface street  railway  owned  by  it  may  make 
an  exclusive  lease  thereof  the  same  as  if  it 
were  a  surface  railway.  Barsaloux  P.  Chi- 
cago (III.),  19-255. 

Construction  of  subirays  for  street 
railroads.  —  Under  an  ordinance  providing 
that  the  city  shall  deposit  a  certain  fund  "  to 
be  kept  and  used  for  the  purchase  and  con- 
struction of  street  railways  by  said  city," 
such  fund  may  be  used  for  the  construction 
of  subways  for  street  railroads.  Barsaloux 
V.  Chicago   (III.),  19-255. 

S.  Obganization  of  Street  Railway  Corpo- 
rations. 

When  corporate   existence  begins.  — 

The  North  Carolina  statute  provides  that 
the  persons  associated  in  the  formation  of  a 
street  railway  company  shall  constitute  a 
corporation  from  the  time  of  the  filing  of  a 
proper  certificate  in  the  office  nf  the  secretary 
of  state,  and.  the  statute  contains  no  requiro- 
ment  that  the  stock,  shall  be  issued  or  paid 
up  before  a  valid  cganization  can  h"  effoctoil 


or  corporate  action  can  be  taken.  Fayette- 
ville  St.  Ey.  v.  Aberdeen,  etc.,  R.  Co.  (N. 
Car.),  9-683. 

Collateral  investigation  into  validity 
of  organization.  —  In  an  action  by  a  street 
railway  company  against  a  railroad  to  re- 
strain the  defendant  from  interfering  with 
the  right  of  way  claimed  by  the  plaintiff, 
the  defendant  cannpt  objicct.  that  the  plain- 
tiff's capital  stock  has  not  been  issued  and 
that  no  money  has  been  paid  thereon,  or  that 
the  plaintiff,  though  incorporated  to  build  a 
street  railway,  has  built  no  part  of  the  road 
in  any  town,  but  is  only  proceeding  in  the 
country  and  on  a  branch  road  before  the  con- 
struction of  the  main  road;  as  these  objec- 
tions, even  if  valid,  are  not  open  to  collateral 
investigation  at  the  instance  of  the  defend- 
ant. Fayetteville  St.  Ey.  v.  Aberdeen,  etc., 
R.  Co.   (N.  Car.),  9-683. 

4.  Nature  and  Extent  of  Franchisi;.  , , 

Territorial  limits  for  operation.  —  A 

street  railway  company  chartered  under  a 
North  Carolina  general  corporation  law  may 
operate  "  between  different  points  in  the  same 
municipality,  or  between  points  in  munici- 
palities lying  adjacent  or  near  to  each  other, 
or  between  the  territory  lying  contiguous  to 
the  municipality  in  which  is  the  home  office 
of  said  company,"  provided  it  does  not  "op- 
erate a  line  extending  in  any  direetitm  more 
than  fifty  miles  from  the  mvin^ieipality  in 
which  is  located  its  home  office."  Fayette- 
ville  St.  Ry.  v.  Aberdeen,  etc.,  R.  Co.  (N. 
Car.),  9-683. 

Operation  of  broad-gauge  and  nar- 
row-gauge railway  in  same  street.  — 
The  operation  of  a  broad-gauge  railway  and 
a  narrow-gauge  railway  in  the  same  street, 
necessitating  double-  the  trackage  required  by 
one  road,  does  not  create  smeh  inconvenience 
to  the  public  by  reason  of  the  addlitional 
rails,  which  are  required  to  be  laid  flush  with 
the  street,  as  would  warrant  a  denial  of  the 
statutory  power  to  m.aintain  the  separate 
tracks.  San  Jose-Los  Gatos,  etc.,  R.  Co.  V. 
San  Jose  R.  Co.    (U.  S.),  13-571. 

Under  the  California  statute  providing  that 
"  two  lines  of  street  railway,  operated  under 
different  managements,  may  be  permitted  to 
use  the  same  street,  each  paying  an  equal 
proportion  for  the  construction  of  the  tracks 
and  appurtenances  used  by  said  railways 
jointly;  but  in  no  case  must  two  lines  of 
street  railway,  operated  under  different  man- 
agements, occupy  and  use  the  same  street  or 
tracks  for  a  distance  of  more  than  five  blocks 
consecutively,"  municipal  authorities  have 
power  to  grant  to  a  railway  company  the 
right  to  construct  and  operate  a  broad-gau^e 
raiilway,  for  not  exeeedimg  fi.fe  Wncks,  in  "a 
street  already  occupied  by  another's  narrow- 
gauge  railroad.  San  J'ose-Los  G'atos,  etc.,  R 
Co.  V.  San  Jose  E.  Co,   (U.S.),  13-57L 

S.  Repair  or  StbIsets. 

Duty  of  company  in,  absence  of  con- 
tract or  statute A  street  railway  com. 

pany  is  bound  to  keep  in  proper  repair  those 
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portions  of  the  streets  occupied  by  its  right 
of  way,  even  in  the  absence  of  an  express 
contract  or  statutory  direction  to  that  effect. 
Reading  r.  United  Traction  Co.  (Pa.),  7- 
380. 

6.  Regulation  and  Control. 

In  general.  —  A  street  railway  company 
operating  its  line  under  sanction  of  law  is 
subject  to  municipal  regulation  in  its  use  of 
the  streets.  Indiana  R.  Co.  v.  Calvert  (Ind. ), 
11-B35. 

Extent  of  operation  of  police  regnla- 
tions.  —  The  police  regulation  of  the  Dis- 
trict of  Columbia  requiring  that  "  every 
street  car  in  motion  after  sundown  shall 
have  two  lights,  one  displayed  at  each  end 
thereof,"  has  no  extraterritorial  effect;  and 
therefore  in  an  action  in  the  District  of  Co- 
lumbia to  recover  for  injuries  sustained  in 
t!ie  state  of  Maryland,  the  lex  lofi  and  not 
the  le.v  fori  governs.  Carter  v.  McDermott 
(D.  C),  10-601. 

Ordinance  regulating  stops  of  snb- 
urban  raili^ay.  —  A  suburban  railway  com- 
pany which  operates  its  cars  upon  its  own 
right  of  way  through  a  village  cannot  be 
compelled  by  mandamus  to  stop  at  a  certain 
point  in  the  village,  under  an  ordinance  re- 
quiring railroad  and  street  cars  which  oc- 
cupy public  streets  for  the  purpose  of  operat- 
ing upon  and  along  the  same  to  stop  at 
grade  crossings  of  streets  when  any  persons 
desire  to  enter  or  alight  therefrom.  Such 
ordinance  is  not  a  legitimate  exercise  of  the 
police  power,  since  it  contains  no  provisions 
looking  to  the  safety  of  other  users  of  the 
highway;  nor  does  it,  by  its  terms,  apply  to 
railway  companies  which  operate  their  cars 
upon  their  own  right  of  way.  Moreover,  as 
applied  to  a  suburban  railway,  such  ordi- 
nance is  contrary  to  public  policy,  as  tending 
to  destroy  its  usefulness  as  a  means  of  inter- 
urban  transportation  and  to  prevent  it  from 
compefting  with  steam  railways  for  local  traf- 
fic. Excelsior  v.  Minneapolis,  etc.,  R.  Co. 
(Minn.),  17-550. 

7.  Rtiles  Ain)  Regulations. 

Right  of  company  to  make  and  en- 
force. —  A  street  railway  company  may  make 
and  enforce  reasonable  rules  to  facilitate  its 
business  and  to  protect  itself  from  fraud  and 
imposition;  and  so  long  as  these  rules  are 
not  inconsistent  with  the  rights  of  the  pub- 
lic to  transportation  over  the  company's 
road,  and  do  not  impose  unnecessary  and  un- 
reasonable burdens  upon  the  public,  they  will 
be  enforced.  Little  Rock  R.,  etc.,  Co.  r. 
Goerner   (Ark.),  10-273. 

8.   LlABILITT  F(«  INJTTBIEB  FROM  NEGLIGENCE. 

a.  General  rights  and  duties. 
(1)    Right   of   way. 

Rights  of  pnblic  and  street  railway 
equal,  —  A  street  railroad  company  has  an 
equal  right  with  the  public  to  the  use  of  the 
streets    as    street   crossings.      Neither   has   a 


superior  right  to  the  other.     Ashley  v.  Kan- 
awha Valley  Traction  Co.    (W.  Va.),  9-836. 

(2)   Degree  of  care  required. 

Company  using  electricity  as  motive 
poirer.  —  A  street  railway  company  employ- 
ing electricity  as  a  motive  power  is  require;l 
to  exercise  the  highest  care  to  protect  per- 
sons using  the  streets  from  the  danger  of 
being  injured  by  the  electric  currents,  and  is 
liable  for  damages  occasioned  by  failure  to 
do  so.  Metropolitan  St.  R.  Co.  v.  Gilbert 
(Kan.),  3-256. 

(3)    Speed  and  control  of  cars. 

Control  required  at  street  intersec- 
tions. —  It  is  negligence  for  a  street  railroad 
company  to  operate  its  cars  at  such  a  rate 
of  speed  as  not  to  have  them  under  control 
or  be  able  to  stop  them  readily  as  they  ap- 
proach intersecting  streets,  in  case  it  may  be 
necessary  to  avoid  collision  or  prevent  acci- 
dent. Ashley  v.  Kanawha  Valley  Traction 
Co.   (W.  Va.),  9-836. 

More  care  is  required  in  operating  street 
cars  at  street  intersections  than  at  other 
points,  and  if  a  street  railroad  company  at 
such  intersections  runs  its  cars  at  an  exces- 
sive and  unusual  rate  of  speed,  it  is  guilty 
of  negligence.  Ashley  v.  Kanawha  Valley 
Traction  Co.   (W.  Va.),  9-836. 

Rate  of  speed  as  negligence.  —  While 
under  some  circumstances  a  street  railway 
company  is  not  guilty  of  negligence  in  operat- 
ing its  cars  at  high  speed,  this  is  not  the  case 
where  a  ear  is  approaching  a  street  crossing 
in  a  thickly  populated  district  and  persons 
are  apt  to  be  struck  unless  the  car  is  under 
control.  Wolf  v.  City,  etc.,  R.  Co.  (Ore.), 
15-1181. 

It  is  not  negligence  to  run  a  trolley  car 
on  a  public  highway  at  a  rate  of  speed  which 
is  not  incompatible  with  the  lawful  and  cus- 
tomary use  of  the  highway  by  others  with 
reasonable  safety.  Smith  v.  Public  Service 
Corporation    (N.  J.),  20-151. 

Evidence  of  rapid  rate  of  speed.  — 
The  fact  that  after  a  collision  between  a 
street  car  and  a  wagon  at  a  crossing  the 
wagon  was  carried  a  distance  of  between 
forty  and  fifty  feet  and  the  car  moved  nearly 
half  a  block  with  its  brakes  applied,  shows 
that  before  the  collision  the  car  was  running 
"  at  quite  a  rapid  rate "  of  speed.  Roanoke 
R.,  etc.,  Co.  V.  Young  (Va.),  15-946. 

When  question  of  reasonable  speed 
is  for  jury.  —  Where  it  may  be  inferred 
from  the  testimony  that  a  ear  which  struck 
the  plaintiff's  intestate  at  a  street  crossing 
was  approaching  the  crossing  at  a  speed  of 
twenty-six  or  twenty-nine  miles  an  hour,  it 
cannot  be  said  as  a  matter  of  law  that  the 
speed  was  reasonable,  and  consequently  the 
question  is  properly  submitted  to  the  jurv. 
Wolf  r.  City,  etc.,  R.  Co.   (Ore.),  15-1181 

Applicability  of  law  governing  spee-l 
of  railroad  trains.  —  The  rule  of  law  gov- 
erning the  speed  of  railroad  trains  at  sub- 
urban street  crossings  is  not  applicable  to  an 
electric  street  car  approaching  a  crossing  in 
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a  city.     Wolf  v.  City,  etc.,  R.  Co.  (Ore.),  15- 
1181. 

Evidence  as  to  use  of  street.— Although 
no  evidence  is  introduced,  for  the  purpose  of 
establishing  negligence  on  the  part  of  a  street 
railway  company  in  operating  a  car  over  a 
crossing  at  excessive  speed,  to  show  that  the 
portion  of  the  city  surrounding  the  crossing 
was  thickly  populated,  yet  from  the  fact  that 
seven  persons  were  on  the  street  at  or  near 
the  crossing  the  jury  may  infer  that  the 
street  was  much  used.  Wolf  v.  City,  etc.,  R. 
Co.  (Ore.),  15-1181. 

( 4 )    Lookout. 

Duty  to  provide  lookont.  —  Where  rap- 
idly moving  cars  propelled  by  electricity  are 
operated  in  public  streets  it  is  incumbent 
upon  those  having  charge  of  them  to  exer- 
cise care  commensurate  with  the  circum- 
stances for  the  protection  of  otliers,  and  to 
this  end  to  keep  a  lookout  ahead  of  the  ear 
for  persons  and  vehicles  on  the  track.  Greene 
V.  Louisville  R.  Co.   (Ky.),  7-1126. 

(5)    Signals  and  warnings. 

Delegation  of  duty  to  equip  cars  with 
red  lights.  —  An  imperative  duty  rests  upon 
a  street  railway  company  to  equip  its  cars 
with  red  lights  for  use  after  dark,  and  the 
duty  is  one  which  the  company  cannot  dele- 
gate so  as  to  escape  liability  for  injuries  suf- 
fered by  one  of  its  servants  by  reason  of  an 
omission  or  neglect  on  the  part  of  the  ser- 
vant or  agent  intrusted  by  the  company  with 
the  performance  of  the  duty.  Carter  v.  >Ic- 
Dermott   (D.  C),  10-601. 

Duty  to  give  warning  at  street  cross- 
ings. —  A  street  railroad  company  should 
give  proper  warning  of  the  approach  of  its 
car  at  street  crossings,  and  if  it  fails  to  do 
so  it  is  guilty  of  negligence.  Ashley  v.  Kan- 
awha Valley  Traction  Co.    (W.  Va.),  9-836. 

Timely  warning  of  the  approach  of  a  trol- 
ley car  must  be  given  as  will  enable  others 
to  avoid  any  danger  from  it,  and  the  non- 
performance of  such  duty  in  approaching  a 
street  crossing  intended  to  be  crossed  is  evi- 
dence of  negligence,  which,  if  the  natural 
and  proximate  cause  of  the  injury  complained 
of,  is  actionable.  Smith  v.  Public  Service 
Corporation   (N.  J.),  20-151. 

(6)    Violation  of  ordinances. 

Violation  of  ordinance  regulating 
speed  negligence  per  se.  —  A  municipal 
corporation  may,  within  reasonable  limits, 
regulate  and  prescribe  the  speed  at  which 
street  cars  may  be  operated  over  its  streets, 
and  when  it  has  done  so,  by  a  valid  ordi- 
nance, it  is  negligence  per  se  for  a  street 
railroad  company  to  run  its  ears  at  a  speed 
exceedJMg  that  fixed  by  the  ordinance.  Ash- 
ley V.  Kanawha  Valley  Traction  Co.  (W. 
Va.),  9-836. 

b.    Collision  -with   vehicles. 

Bights  of  driver  of  vehicle  along 
trach.  —  While   a   person  driving  a  vehicle 


along  the  track  of  a  street  railway  has  no 
right  to  obstruct  the  track,  and'  must  exer- 
cise ordinary  care  for  his  own  safety  and  the 
safety  of  others,  he  is  not  a  trespasser,  and 
has  the  right  to  anticipate  that  a  proper 
lookout  will  be  kept  by  those  in  charge  of 
the  street  cars  and  that  ordinary  care  will 
be  exercised  by  them,  as  in  the  case  of  other 
vehicles,  to  avoid  ruilning  into  him.  Greene 
1.  Louisville  R.  Co.   (Ky.),  7-1126. 

Driving  along  track  not  negligence 
per  se.  —  It  is  not  negligence  per  se  to  drive 
a  vehicle  alone  k  street  railway  track  with- 
out watching  for  the  approach  of  cars  from 
behind,  and  therefore  where  a  person,  while 
thus  driving  his  wagon,  is  struck  by  an  over- 
taking car,  the  questions  of  due  care  on  his 
part  and  negligence  on  the  part  of  the  rail- 
road compa:ny  are  for  the  jury.  Callahan  v. 
Boston  Elevated  R.  Co.    (Mass.).  18-510. 

Failure  to  use  best  of  judgment  not 
contributory  negligence.  —  In  an  action 
against  a  street  railway  company  for  per- 
sonal injuries  sustained  by  the  driver  of  a 
team  who,  after  seeing  a  car  about  a  hun- 
dred feet  away,  determined  to  try  to  get 
across  the  track  and  was  struck  in  attempt- 
ing to  do  so,  it  is  not  error  to  iiistruct  the 
jury  that  if  the  plain tiflf  attempted  to  take 
'.\liat  appeared  to  be  the  safest  course  to 
avoid  a  discovered  danger,  he  was  not  guilty 
of  contributory  negligence  because  he  did  not 
u.5e  the  best  of  judgment.  Deneen  v.  Hough- 
ton County  St.  R.  Co.    (Mich.),   13-134. 

Failure  of  motorman  to  take  last 
■eSsar  chance  to  avoid  injury.  —  In  an 
action  by  the  driver  of  a  vehicle  who  had  neg- 
ligently attempted  to  cross  in  front  of  a  rap- 
idly approaching  electric  car,  a  verdict  for 
the  plaintiff  on  the  ground  that  after  the 
motorman  saw  or  should  have  seen  the  posi- 
tion of  danger  in  which  the  plaintiff  had 
placed  himself,  he  could  by  the,  exercise  of 
ordinary  care  on  his  part  have  avoided  the 
injury,  held  not  to  be  so  plainly  without  evi- 
dence or  so  contrary  to  the  weight  of  the 
evidence  as  to  warrant  the  court  in  setting 
it  aside.  Roanoke  R.,  etc.,  Co.  v.  Young 
(Va.),  15-946. 

Charge  of  court  in  crossing  accident 
case.  —  In  an  action  by  the  driver  of  a 
wagon  for  personal  injuries  sustained  in  a 
collision  with  a  street  car  at  a  crossing,  held 
that  the  instructions  state  the  law  correctly 
and  that  the  evidence  tended  to  prove  all  the 
facts  upon  which  the  instructions  were  based. 
Roanoke  R.,  etc.,  Co.  v.  Youne  (Va.).  15- 
946. 

Charge  of  court  as  to  care  exercised 
by  motorman.  —  In  an  action  to  recover 
damages  for  an  injury  resulting  from  tlir 
negligent  operation  of  a  street  car,  it  is  er- 
roneous to  instruct  the  jury  that  they  should 
find  for  the  defendant  if  they  believe  from 
the  evidence  that  the  motorman  "brought 
into  operation  all  the  means  at  his  command 
to  prevent  a  collision  with  the  plaintiff's  ve- 
hicle," where  there  is  evidence  tending  to 
show  a  want  of  due  care  in  other  respects  on 
the  part  of  the  operator®  of  the  car.  Greene 
r.  roui=villp  R.  Co.   (Ky.),  7-1126. 
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^pvidemce  suffipicmt  t9  carry  plaintiff's 
cja,se  to  jury.  —  In  an  aption  against  a  street 
railvyay  company  for  person^.!  injuries  sus- 
tain^4  '0  *  collision:  beljween  the  defendant's 
ear  and  th?  plainiiflf's  vehicle  at  a  crossing, 
evidence  tending  to  shpw  fi^at  running  ty  the 
street  car  ai?d  a  failure  to  decrease  its  speed 
before  the  collision  occurred,  and  the  testi- 
mony of  the  plaintiff  that  he  heard  no.  gong 
ggundeid,  is  suflBcient  to  carry  the  case  to  the 
jury,  on  the  C(ueatiqn  of  the  defendant's  neg- 
ligence. Deiieen  v.  Houghton  County  B.  Co. 
(Mich.),   13-134. 

ETi4«mc^  insufficient  to  show  con- 
tributory 9egUgenc9  as  matter  of  lair. 

—  In  such  an  action,  evidence  examined  and 
held  insufficient  to  shpw  that  ti^e  plaintiff 
was  guilty  of  contributory  negUgeuce  as  a 
matter  of  law.  Deneen  v.  Houghton  County 
St.  R.  Co.   (Mich.),  13-134. 

Pef  endant  coi^pany  beld  not  liable. — 
Evidence  considered  in  an  action  against  a 
street  railway  for  damages  for  a  collisipn  be- 
tween a  flre  hose  carriage  going  to  a  fire  and 
a  stTept  car,  and  the  defendant  company  held 
not  lialtle.  Wood  v.  New  Orleans  R.,  etc.,  Co. 
(La,),  *t983. 

0.  Injuries  to  pe4estri£^ns. 

Dnty  of  pedestrian  to  look  and  listen. 

—  Duty  of  a  person  crossing  a  street  rail- 
way track  to  Ipok  and  listen.  Birmingham 
Ry!,  etc.,  Co.  v.  Oldham   (Ala.),  3-333. 

The  rule  requiring  pedestrians  to  stop, 
look,  and  listen  before  crossing  the  tracks  of 
a  steam  railroad  applies  also  to  the  tracks 
of  ail  electric  street  railway.  Hornstein  i). 
United  R.  Co.    (Mo.),  6-699. 

Attempt  to  cross  track  in  front  of 
car.  —  It  is  not  contributory  negligence  for 
a  person  to  attempt  to  cross  a  street  rail- 
way track  in  front  of  an  approaching  car,  if 
in  doing  so  he  exercises  that  judgment  and 
care  which  a  reasonably  prudent  and  careful 
person  would  exercise  under  like  circum- 
stances. Ashley  v.  Kanawha  Valley  Traction 
Co.   (W.  Va.),  9-836. 

Care  required  in  crossing  track  in 
conntry,  —  More  action  i*  required  of  a  per- 
son in  crossing  the  track  of  aii  electric  rail- 
way in  the  country  than  is  necessary  in  the 
city,  as  a  higher  rate  of  speed  in  the  move- 
ment of  electric  cars  is  permissible  in  the 
open  country  than  is  allowable  along  the 
more  crowded  thoroughfares  of  the  town. 
Phillips  V.  Washington,  etc., '  R.  Co.  ( Md. ) , 
10-334. 

Pedestrian  walking  on  track.  —  In  an 
action  against  a  street  railway  company  to 
recover  damages  for  injuries  resulting- to  the 
plaintiff  through  the  act  of  the  defendant  in 
running  one  of  its  cars  against  the  plaintiff 
while  she  was  walking  along  the  defendant's 
traick,  where  the  jury  find  in  answer  to  in- 
terrogatories that  the  precautions  taken  by 
the  plaintiff  in  looking  and  listening  for  the 
approach  of  cars  constituted  ordinary  care 
arid'jfrudenc^,  dnd  it  is  clear  "from  the  facts 
fouiid'  that,  by  the  exercise  of  ordinary  cafe 
while    giving    attention    to    his    duties,    the 


driver  of  the  car  could  have  discovered  the 
plaintifC'^  presence  and  her  apparent  igno- 
rance of  the  ipipending  danger  in  ample  time 
to  prevent  an  accident,  a  motion  by  the  de- 
fendant for  a  judgment  in  its  favor  is  prop- 
erly overruled.  Indianapolis  Traction, '  etc., 
Co.  V.  Kidd   (Ind.),  10-942. 

Evidence  Held  to  skow  contributory 
negligence.  —  Evidence  reviewed,  in  an  ac- 
tion against  an  electric  railwfiy  company  to 
recover  dflimages  fpr  personal  injuries  sus- 
tained by  the  plaintiff  in  pr'dssing  the  de- 
fendant's track,  and  held  sufficient  to  show 
that  the  plaintiff  \yas  guilty  of  such  con- 
tributory negligeiice '  that  it  was  proper  for 
the  trial  court  to' direct  a  verdict  for  the  de- 
fendants. Phillips  V.  Washington^  etc.,  R. 
Go.  (Md.),  10-334. 

Contributory  negligence  auction  for 
jury.  —  Whether  a  pedestrian  was  guilty  of 
contributory  negligence  in  endeavoring  to 
cross  in  front  of  a  rapidly  approaching  street 
oar  is  a  question  for  thei  jury  where  accord- 
ing to  the  testimony  of  a  Witness  the  car 
was  not  dangerously  near  the  point  of  cross- 
ing. Wolf  V.  City,  etc.,  R.  Oo.  (Ore.),  15- 
1181. 

d.  Injuries  to  children. 

Duty  of  motorman  to  see  and  avoid 
injuring  child.  —  The  Florida  statute  im- 
posing upon  railroad  companies  the  duty  of 
exercising  "  all  ordinary  and  reasonable  care 
and  diligence "  to  avoid  inflicting  personal 
injuries  makes  it  the  duty  of  a  street  rail- 
way motorman  to  see  a  child  of  tender  years 
who  is  on  or  dangerously  near  the  track  and 
to  use  means  strictly  commensurate  with  the 
demands  and  exigencies  of  the  occasion  to 
avoid  injuring  such  child.  Jacksonville  Elec- 
tric Co.  t:.  Adams   (Fla.),  7-241. 

9.  Removal  of  Obstructions  from  Tracks. 

Iiiability  for  removal  to  other  part 
of  highway.  —  A  street  railway  company 
finding  an  obstruction  upon  the  tracks  run- 
ning upon  a  public  highway  majy  remove  the 
same  to  another  part  of  the  highway  without 
creating  a  nuisance  and  incurring  '  liability. 
Howard  v.  Union  Ry.  Co.  (R.  I.),  1-217. 
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See  Turnpikes  and  Toll  Roads. 

Compelling  repair  of  streets,  see  Mandamus, 
2  a. 

Contracts  for  use  of  streets  by  railroad,  see 
Railroads,  4  e. 

Criminal  liability  for  obstructing  highway, 
see  Railroads,  9. 

Discharge  of  water  from  street  or  highway  on 
abutting  land,  see  Waters  and  Wateb- 
courses,  2  b. 

Enjoining  change  of  street  grades,  see  In- 
junctions, 2  d. 

Injuries  to  aninjals  on  highway,  see  Ani- 
mals, 2  c,  3  a. 

Judicial  notice  of  city  streets,  see  Evidence, 
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Land  grant'  in  aid  of  military  road,  see  PUB- 

ijo  Lands. 
t-jen  for   construction   of   highiyay,   see   Me- 

'  cHANics*  Liens,  5. 
Location  of  railroad  on  highway,  see  Rail- 
roads, 2  a. 
Obstruction  of  street  by  railroad  trains,  see 

Railsoads,  8  b  ( 7 ) . 
Obstruction  of  street  as  public  nuisance,  see 

NuiSANbES,  2  a. 
Power  of  municipality  to  exclude  advei^tising 

trucks    from    streets,    see '  Municipal 

Corporations,  5  f  (2). 
Prohibiting  peddlers  from  advertising;  wares 

by  public  outcry  on  streets,  see  IIawk- 

ERs  AND  Peddlers. 
Prohibitiiig  use  of  automobiles  on  highways, 

see  MpT6R  Vehicles,  1  a. 
Quashing  proceeding  to  lay  out  highway,  see 

Certiorari,  2. 
Railroads  as  public  highways,  see  RaiMoadsi, 

Relative  rights  of  street '  railway  and  pedes- 
trians, see  Street  Railways,  8  a  (1). 

Repair  by  railway  of  street  affected  by  tracks, 
see  Railhoads,  3  b. 

Repair  of  streets  by  street  railway  company, 
see  Street  Railways,  5. 

Right  to  lay  gas  pipes,  see  Gas  and  Gas 
Companies. 

Telegraph  or  telephone  wires  and  poles  in 
Sitreet  as  additional  burden,  see  Emi- 
nent Domain,  6, 

Validity  of  ordiijances  requiring  removal  of 
snow  fi-oni  sidewalks,  see  Municipal 
Corporations,  5  f  (?). 

1.  Definitions. 

BoadW'ay  at  u,  street.  —  The  roadway  of 
a  street  is  the  portion  used  for  horses  and 
vehicles,  and  may  be  coextensive  with  the 
street.  J.  Burton  Co.  v.  Chicago  (111.),  15- 
965,  e     \       ;> 

PnbUc  bighway.  —  The  term  "public 
highway,"  in  the  broad  ordinary  sense,  in- 
cludes eveiy  common  way  for  travel  by  per- 
sons on  foot  or  with  vehicles  rightfully  used 
on  highways,  whieh  the  public  have  the  risfht 
to  use  either  conditionally  or  unconditionally 
and,  therefore,  emibraces  toll  roads.  In  a 
limited  sense,  however,  the  term  means  a 
way  for  general  travel  which  is  wholly  pub- 
lic, and  in.  that  sense  it  does  not  include  toll 
roads.     Weiriohi  v.  S,tate  (Wis.),  17-802. 

The  te«m  "public  highway"  in  a  general 
l*w  should  be  regarded  as  having  been  used 
by  the  legislature  in  its  general  sense  unless 
there  is  some  efficient  reason  for  believing  it 
was  used  in  the  limited  sense.  Weirich  v 
State   (Wis.),   17-802. 

A  general  law,  regulating  the  operation  of 
autawobiles  upon  public  highways  in  the  in- 
terest of  the  public  safety,  suggests  the  use 
of  ttie  terra  public  highway  "  in  the  general 
rather  than  the  particular  senses  since  the 
danger  of  personal  injury  is  quite  aa  great 
and  the  immumity  therefrom  is  quite  as  im- 
portant as  to  travelers  on  the  one  as  the 
other,  •   Wewieh  v.  Statfr  <lWis.)    17--,8fla 
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2.    ESTABUSHMENT    OF    PUBLIC    ROADS. 

a.  By   dedication. 

Presumption  of  acceptance  of  dedi- 
cation. —  Where  there  is  a  conclusive  pre- 
sumption of  the  dedication  of  a  highway  and 
the  road  dedicated  is  a  benefit  to  the  public 
and  not  a  burden,  the  acceptance  essential 
to  complete  the  dedication  is  conclusively  pre- 
sumed from  general  and  long-continued  use 
of  the  highway  by  the  public  for  purposes  of 
travel.      Kiley  v.  Buchanan   (Ky.),  3-788. 

What  is  not  a  dedication  and  accept- 
ance. —  Where  residents  along  a  section  line 
mark  out  a  road  following  a  supposed  line, 
and  such  road  is  generally  traveled  and  im- 
proved by  the  town,  such  acts  will  not  be 
for  highway  purposes  of  the  land  marked  out, 
interpreted  as  a  dedication  and  acceptance 
where  it  is  found  that  it  in  fact  departs  from 
the  true  position  of  the  section  line.  Shan- 
line  V.  Wiltsie  (Kan.),  3-140. 

Presumption  of  extension  of  alley 
through  block.  —  Where  an  alley  is  called 
for  in  an  addition  to  a  city,  it  will  be  pre- 
sumed that  it  runs  from  one  street  to  an- 
other.    Alexander  v.  Tebeau  (Ky.),  18-1092. 

Effect  of  curative  statute  on  defec- 
tive dedication.  —  A  defective  statutory 
dedication  of  a  street  cannot  be  cured  by  a 
subsequent  statute,  so  as  to  vest  the  title  to 
the  street  in  the  city  as  against  purchasers 
of  lots  on  such  street  before  the  curative  act 
is  passed.      Sears   v.  Chicago    (111.),  20-539. 

Proof  by  recitals  in  deeds.  —  Dedica- 
tion of  an  alley  is  shown  by  recitals  in  deeds 
referring  to  the  alley  as  one  of  the  bound- 
aries of  the  lots  conveyed,  by  proof  that  the 
alley  was  used  by  the  lot  owners,  and  by  a 
map  found  in  the  city  engineer's  oflRce  show- 
ing the  alley  as  called  for  in  the  deeds, 
though  it  is  not  shown  who  filed  the  map. 
Alexander   v.  Tebeau    (Ky.),  18-1092. 

No  distinction  between  streets  and 
public  roads.  —  In  respect  to  the  rights  of 
the  public  in  highways  held  under  valid 
dedications  and  acceptances,  and  the  powers 
of  the  legislature  over  the  same,  there  is  no 
distinction  in  West  Virginia  between  the 
streets  of  incorporated  cities  and  towns  and 
country  roads.  Hardman  v.  Cabot  (W.  Va.), 
9-1030. 

■Width  of  dedicated  highway.  —  Where 
the  owners  of  land  build  a  bridge  over  a 
ravine  and  dedicate  as  a  highway  the  bridge 
and  a  strip  of  land  on  each  side  of  it,  the 
highway  includes  the  strips  of  land  as  well 
as  the  bridge.  Gloster  v.  Toronto  Electric 
Light  Co.   (Kan.),  6-529. 

b.  By  prescription. 

Presumption  of  dedication.  —  When  si 

landowner  permits  the  general  public  to  use 
a  way  over  the  land  as  a  highway  for  a  great 
length  of  time  under  a  notorious  claim  of 
right,  the  law  raises  a  conclusive  presump- 
tion of  dedication  to  the  public  use.  Riley 
V.  Buchanan    (Ky.),  3-788. 

Where  traveled  highway  departs 
from  true  line.  —  Where  a  legal  highway 


is  established  by  the  order  of  a  county  board 
along  a  section  line  but  the  road  actually 
traveled  departs  from  the  true  line  at  one 
place,  such  conditions,  for  however  long  con- 
tinued, will  not  affect  an  abandonment  of 
the  public  easement  over  the  true  course,  or 
create  by  prescription  or  limitation  a  right 
of  way  over  the  track  actually  used  for 
travel.      Shanline  v.  Wiltsie    (Kan.),  3-140. 

Use  of  passageway  through  unin- 
dosed  woodland.  —  While  ordinarily  the 
use  by  the  public  of  a  passageway  through 
uninelosed  woodland  is  deemed  permissive 
merely  and  not  adverse  to  the  owner's  title, 
this  may  or  may  not  be  so,  according  to  the 
circumstances.  Riley  v.  Buchanan  (Ky.), 
3-788. 

Width  of  highway  by  adverse  user. — 
A  public  highway  acquired  by  adverse  user 
is  not  limited  in  width  to  the  track  made  by 
passing  vehicles,  but  its  width  is  a  question 
of  fact  to  be  determined  by  the  character  and 
extent  of  the  user.  Arndt  v.  Thomas 
(Minn.),  2-972. 

c.  By  legal  proceedings. 

Laying  out  by  high-way  commissioner. 

—  In  the  absence  of  express  statutory  author- 
ity a  high-way  commissioner  having  general 
authority  to  lay  out  highways  has  no  power 
to  lay  out  a  highway  extending  over  or  into 
the  navigable  water  of  a-  lake  for  the  pur- 
pose of  making  a  wharf  or  landing  for  trav- 
elers going  to  or  from  the  lake.  Commis- 
sioner of  Highways  V.  Ludwick  (Mich.),  14- 
287. 

Statutory  requirements  as  to  notice- 
When  a  petition  is  duly  presented  to  county 
commissioners  for  the  laying  out  of  a  way, 
Revised  Statutes,  chapter  23,  section  2,  pro- 
vides that  the  commissioners  "  shall  cause 
thirty  days'  notice  to  he  given  of  the  time 
and  place  of  their  meeting,  by  posting  copies 
of  the  petition,  with  their  order  thereon,  in 
three  public  places  in  each  town  in  which 
any  part  of  the  way  is,  and  serving  one  on 
the  clerks  of  such  towns,  and  publishing  it 
in  some  newspaper,  if  any,  in  the  county." 
The  same  statute  also  provides  that  "  the  fact 
that  notice  has  been  so  given,  being  proved 
and  entered  of  record,  shall  be  sufficient  for 
all  interested,  and  evidence  thereof."  Lord 
t;.   County  Commissioners    (Me.),   18-665. 

Compliance  -with  requirements  as  to 
notice.  —  Where  on  a  petition  for  the  writ 
of  certiorari  to  quash  the  record  of  the  pro- 
ceedings of  county  commissioners  in  laying 
out  a  town  way,  and  the  record  certified  up 
showed  that  tlie  commissioners  found  as  a 
fact,  and  entered  the  same  in  their  record, 
that  it  was  "  then  and  there  satisfactorily 
proved  to  us  that  all  the  notices  named  in 
said  order  had  been  duly  and  seasonably  pub- 
lished, served  and  posted,  and  that  all  the 
requirements  thereof  had  been  fully  complied 
with,"  held  that  the  record  thus  certified  up 
showed  a  full  compliance  with  the  statute 
as  to  notice.  Lord  v.  County  Commissioners 
(Me.).   18-665. 

Form  of  notice.  —  It  has  been  the  uni- 
fonv.  practice  in  Maine  in  proceedings  for  the 
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laying  out  of  ways,  wliere  the  notice  ordered 
to  be  given  is  to  include  a  copy  of  tlie  peti- 
tion, uot  to  copy  the  signatures  of  all  the 
petitioners  in  the  notice,  but  only  the  first 
with  a  statement  of  the  number  of  the  others. 
Such  practice  has  continued  so  long,  and  been 
relied  upon  as  sufficient  so  universally,  that 
for  reasons  of  public  policy  if  for  no  other, 
it  should  now  be  regarded  as  a  substantial 
and  sufficient  compliance  with  the  statute. 
Lord  V.  County  Commissioners  (Me.),  18- 
665. 

Who  is  "  occupant  "  of  land  entitled 
to  notice.  —  The  owner  of  a  farm  who  is  in 
actual  possession  and  control  of  it  is  the  "  oc- 
cupant "  of  the  farm  within  the  meaning  of 
a  statute  requiring  notice  of  a  proceeding  to 
lay  out  a  road  to  be  served  personally  on 
each  occupant  of  the  land  through  which  the 
road  will  pass,  though  at  the  time  he  does 
not  reside  on  the  farm  but  in  a  village  near 
bv.  JlcCauley  v.  MeCauleyville  (Minn.), 
20-828. 

Adjournment  of  survey.  —  Presumption 
as  to  the  adjournment  of  surveying  opera- 
tions.    Shanline  v.  Wiltsie   (Kan.),  3-140. 

3.  Roads  and  Stbeets  in  Municipalities. 

a.  Powers  and  duties  of  municipalities 
generally. 

Iiegislative  grant  of  poxrer  over.  —  A 

legislative  grant  to  a  municipal  corporation 
of  power  over  its  streets  and  a  provision  that 
the  power  is  exclusive  forbids  judicial  inter- 
ference with  the  exercise  of  the  power  except 
as  the  grant  is  controlled  by  other  pro- 
visions of  the  statute  or  by  judicial  prin- 
ciples of  law.  Indiana  R.  Co.  v.  Calvert 
(Ind.),  11-635. 

Control  of  city  over.  —  A  city  may  con- 
trol its  streets  so  long  as  it  uses  them  for 
the  purpose  for  which  they  were  dedicated, 
but  it  exceeds  its  power  if  it  authorizes  their 
use  for  other  purposes.  Tacoma  Safety  De- 
posit Co.  V.  Chicago   (111.),  20-564. 

The  fact  that  a  street  railway  company 
enjoys  contractual  rights  in  the  streets  does 
not  prevent  the  reasonable  control  and  regu- 
lation of  its  property  under  the  police  power, 
it  being  assumed  that  such  control  was  con- 
templated by  the  parties  to  the  contract.  In- 
diana R.  Co.  V.  Calvert  (Ind.),  11-635. 

Control  ef  councils  over.  —  In  Indiana 
the  common  council  of  a  city  has  ahsolute 
dominion  over  the  streets  and  other  highways 
of  the  city.  Valparaiso  v.  Spaeth  (Ind.), 
8-1021. 

Discretion  in  exercise  of  poirer.  —  In 
the  exercise  of  its  delegated  powers  to  grade 
and  pave  streets,  the  discretion  of  a  munici- 
pality is  final  and  cannot  be  controlled  by 
the  courts  except  where  the  power  is  ex- 
ceeded or  fraud  is  shown  or  there  has  been  a 
manifest  invasion  of  private  rights.  Frost- 
burg  V.  Wineland   (Md.),  1-783. 

Effect  of  ownership  of  fee  in  streets 
by  city.  —  As  the  city  of  New  York  owns 
the  fee  in  its  streets,  it  has  the  right  to  grant 
or  withhold,  as  it  sees  fit,  rights  in  such 
streets  other  than  for  street  purposes  which 


do  not  impair   the   public  easement.      Fifth 

Ave.  Coach  Co.  i'.  New  York  (N.  Y.),  16-095. 

Duty  of  city  to  improve  streets.  —  A 

city  holds  its  streets  and  other  highways  in 
trust  for  the  public,  and  is  in  duty  bound 
to  improve  them  in  such  manner  as  will  re- 
spond to  the  necessity  and  convenience  of  the 
public  in  their  use  as  ways  of  passage.  Val- 
paraiso V.  Spaeth  (Ind.),  8-1021. 

Selection  of  paving  material.  —  Under 
the  provisions  of  the  charter  of  Kansas  City 
providing  for  the  paving  of  the  streets  and 
payment  therefor  by  special  tax  bills  against 
the  abutting  owners,  the  material  with  which 
the  street  shall  be  paved  may  be  selected  by 
the  resident  property  owners  of  the  city  who 
own  a  majority  of  the  lands  fronting  on  the 
street  to  be  paved,  by  a  petition  signed  by 
them  and  filed  with  the  board  of  public 
works  within  ten  days  from  the  passage  of 
the  ordinance  recommending  that  tlie  paving 
shall  be  done.  If  no  petition  is  filed  in  the 
time  stated,  the  board  of  public  works  has 
the  right  to  designate  the  paving  material; 
and  in  computing  the  ten  days  within  which 
the  petition  of  tlie  abutting  owners  is  to  be 
filed,  Sunday  should  not  be  excluded.  Curtice 
V.   Schmidt    (Mo.),   10-702. 

Arbitrary  destruction  of  private 
property  not  a  nuisance  per  se.  —  Where 
a  municipality  in  exercising  its  powers  to 
grade  and  pave  streets  arbitrarily  undertakes 
to  destroy  as  a  nuisance  private  property 
which  is  not  a  nuisance  per  se,  it  transcends 
its  powers,  and  its  acts  are  within  the  cor- 
rective powers  of  a  court  of  equity.  Frost- 
burg  V.  Wineland   (Md.),  1-783. 

b.  Establishing  and  changing  grades. 

When  grading  a  municipal  act.  —  The 

grading  of  a  street  by  the  street  commis- 
sioner under  the  direction  of  the  engineering 
department,  pursuant  to  a  resolution  of  the 
city  council  ordering  the  construction  of 
sidewalks  upon  a  grade  to  be  "  given  by  the 
city  engineer  "  and  paid  for  with  municipal 
funds,  is  the  act  of  the  municipality.  Wal- 
lenberg [/•.  Minneapolis   (Minn.),  20-873. 

Authority  of  councils  to  establish 
grades.  —  The  city  council  of  Minneapolis 
has,  under  the  charter  of  that  city,  the  au- 
thority to  establish  street  grades,  but  in 
making  the  improvement  cannot  take,  de- 
stroy, or  damage  private  property  without 
compensation.  Wallenberg  v.  Minneapolis 
(Minn.),  20-873. 

Damages  for  change  in  grade.— Where 
a  municipal  corporation  changes  the  estab- 
lished grade  of  one  of  its  streets,  an  action 
lies  by  the  owner  of  property  abutting  on 
such  street  for  damages  caused  by  sucli 
change  in  grade.  Crowe  r.  Charles  Town 
(W.  Va.),  13-1110. 

Under  the  constitutional  provision  declar- 
ing that  private  property  shall  not  be  taken 
or  damaged  for  public  or  private  use  without 
just  compensation,  a  municipal  corporation,  is 
not  liable  to  an  abutting  lot  owner  for  dam- 
ages resulting  to  his  property  from  the  au- 
lliori/ed  lowering  or  raising  o{  the  grade  of  a 
public  street  from  the  natural  surface  to  a 
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grade  established  by  municipal  ordinance  in 
the  first  instance,  where  the  change  is  rea- 
sonable and  has  not  been  negligently  made. 
Lelper  v.  Denver   (Colo.),  10-847. 

Effect  of  petition  for  improvement.  — 
A  property  owner,  by  petitioning  for  the 
grading  of  a  street  on  which  his  property 
abuts,  does  not  waive  his  right  to  compensa- 
tion for  the  damage  done  his  property  by  de- 
priving it  of  lateral  support  in  making  the 
change  of  grade.  Wallenberg  i;.  Minneapolis 
(Minn.),  20-S73. 

c.  Vacation  of  streets. 

Ponder  of  legislature  to  vacate  street* 

—  In  the  absence  of  a  constitutional  restric- 
tion, a  legislature  may  vacate  a  street  in  a 
municipality.  Marietta  Chair  Co.  v.  Hender- 
son  (Ga.),  2-83. 

Delegation  of  po-nrer  to  municipality. 

—  The  power  to  vacate  a.  street  in  a  munici- 
pality may  be  delegated  to  the  municipal 
corporation.  Marietta  Chair  Co.  v.  Hender- 
son (Ga.),  2-83. 

InqLitiry  into  motives  of  conncils.  — 
The  courts  will  not  ordinarily  inquire  into 
the  motive  of  a  city  council  in  its  exercise 
of  a  discretionary  power  to  vacate  streets 
which  has  been  conferred  upon  it  by  the  legis- 
lature.     Enders  r.  Friday   (JTeb.),  15-685. 

Effect  of  irregularities  not  jurisdic- 
tional in  character.  —  Where  a  city  coun- 
cil, acting  under  the  provisions  of  the  Ne- 
braska annotated  statutes,  vacates  a  street 
or  any  part  thereof,  and  by  ordinance  de- 
clares such  vacation  to  be  expedient  for  the 
public  good,  all  the  provisions  of  the  statute 
being  observed,  such  action  by  the  council 
has  all  the  foree  and  effect  of  a  judgment, 
and  irregularities  not  juiisdictional  in  their 
character  will  not  invalidate  the  vacation. 
Enders  v.  Friday  (Neb.),,  15-685. 

Effect  of  vacation.  —  W^iere  a  street  is 
vacated,  the  interest  of  the  public  therein 
ceases,  and  th»  owners  of  the  fee  may  use  the 
property  without  regard  to  the  former  servi- 
tude imposed  upon  it.  Marietta  Chair  Co.  i". 
Hendierson   (Ga.),  2-83. 

Effect  of  general  statute  providing 
method  for  ascertaining  damages. —  The 
act  of  the  Georgia  legislature  authorizing  the 
closing  of  a  street  need  not  provide  for  the 
payment  of  compensation  far  damages  to  the 
property,  there  being  a  general  statute  pro- 
viding a  method  for  ascertaining  such  com- 
pensation. Marietta  Chair  Co.  v.  Henderson 
(Ga.),  2-^3, 

Effect  of  failure  to  institute  proceed- 
ings to  ascertain  damages.  —  If  the  clos- 
ing of  a  street  results  in  a  damage  to  private 
property,  the  owner  thereof,  by  allowing  the 
street  to  be  closed  without  instituting  pro- 
ceedings to  prevent  it,  waives  his  right  to 
demand  compensation  as  a  condition  prece- 
dent to  the  closing  and  is  remitted  to  an 
oiction  at  law  for  damages.  Marietta  Chair 
G«.  r.  Henderson-  (Ga.),  2-83. 

Damages  for  vacation  of  part  of 
street.  —  Where  part  of  a  street  is  vacated, 
the  general  rule  is  that  only  those  property 


owners  whose  property  abuts  upon  the  va- 
cated part  of  the  street,  and  who  are  thus 
cut  off  from  access  to  their  property,  are  en- 
titled to  damages  on  account  of  such  vaca- 
tion.     Enders  v.  Friday   (Neb.),  15-685. 

d.  Sidewalks. 

Uses  to  which  municipality  may  pat 
sideuralks.  —  While  a  municipality  may  au- 
thorize the  reasonable  use  of  a  sidewalk  in 
front  of  a  building  for  the  construction  of  an 
area  way  by^kvhich  access  to  the  basement 
may  be  had,  it  has  no  power  to  authorize  the 
construction  of  an  area  way  in  such  a  man- 
ner as  to  work  an  injury  to  the  property  of 
an  adjoining  owner  by  making  the  walk  in 
front  of  the  latter's  premises  a  landing  place 
for  those  going  to  and  from  the  basement. 
Perry  v.  Castner   (la.),  2-363. 

Necessity  for  notice  to  owners  to 
construct  sideiralks.  —  Where  a  munici- 
pal charter  requires  notice  to  be  given  to 
abutting  owners  to  construct  sidewalks  at 
their  own  expense  as  a  condition  preaedent 
to  the  right  ot  the  city  to  construct  the  side- 
walks and  assess  the  cost  against  the  prop- 
erty benefited,  failure  to  give  such  notice  in 
the  manner  provided  is  fatal  to  the  validity 
of  the  assessment  against  abutting  owners 
for  the  construction  of  the  sidewalks  adjacent 
to  their  property.  Denver  v.  Dunning 
(Colo.),  3-674. 

Notice  of  removal  of  shade  trees.  — 
As  an  abutting  owner  is  not  entitled  to  com- 
pensation for  shade  trees  removed  from  the 
public  streets  by  the  municipal  authorities, 
in  order  to  protect  the  sewerage  system  of  a 
city,  no  notice  of  such  removal  is  required 
to  be  given.  Rosenthal  v.  Gkildsboro  (N. 
Car.),  16-633. 

e.  Sprinkling  streets. 

Implied  power  of  municipality.  —  Un- 
der the  statute  authorizing  municipalities  to 
improve  and  repair  their  streets,  a  munici- 
pality has  the  implied  power  to  sprinkle  its 
streets,  and  in  the  exercise  of  that  power  it 
may  take  water  from  municipal  waterworks 
without  compensation,  and  may  pay  the  nec- 
essary expenses  of  sprinkling  out  of  the  gen- 
eral funds  of  the  municipality.  McAllen  v. 
Hamblin   (la.),  6-980. 

Assessment  of  cost  on  abutting  land. 
—  A  statute  authorizing  a  municipal  corpo- 
ration to  pass  an  ordinance  requiring  the 
cost  of  street  sprinkling  to  be  assessed  upon 
the  abutting  land  in  proportion  to  frontage 
is  beyond  the  police  power  of  the  state  and 
invalid.  Stevens  v.  Port  Huron  (Mich.), 
12-603. 

4.  Eight  of  Pkopebty  Owneb  to  Damages. 

As  to  the  right  to  damages  for  a  chanjie  of 
grade  of  a  street  in  a  municipality,  see  3  b, 
supra. 

As  to  the  right  to  damages  for  the  vacation 
of  a  street  in  a  municipality,  see  ?,  c.  suprn. 

Uability  of  city  iKhere  inLprovement 
is  not  for  a  street  nse.  —  A  city  is  not  lia- 
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bl«  for  injury  to  abutting  property  caused  by 
any  improvement  of  a  sti-eet  for  street  use 
where  the  work  is  properly  done;  but  if  the 
construction  is  not  for  a  street  use,  even 
though  it  is  for  a  public  use,  liability  at- 
taches to  a  city  the  same  as  to  a  railroad 
corporation.  In  re  Rapid  Transit  R.  Cora'rs 
(N.  Y.),  18-366. 

Damages  for  subway  umder  street.  — 
Constructijig  a  subway  under  a  street  for  the 
passage  of  cars  is  not  a  street  use,  because 
it  does  not  help  the  street  for  uninterrupted 
passage  by  men,  animals,  and  vehicles,  but  is 
an  exclusive  occupation  of  a  part  of  th« 
street,  and  therefore  the  owners  of  the  fee 
of  the  street  are  entitled  to  compensation  for 
their  property  thus  taken.  In  re  Rapid 
Transit  R,  Coni'rs    (N.  Y.),  18-366. 

Liability  of  city  for  necessary  dis- 
turbance of  gas  and  w^ater  pipes.  —  A 
city  is  not  liable  in  damages  to  a  gas  and 
water  comipauy  for  tlie  necessary  disturbance 
of  its  pipes  in  a  street  where  the  disturbance 
results  from  the  construction  of  a  viaduct 
over  railroad  tracks  for  the  purpose  of  avoid- 
ing a  dangerous  grade  crossing  and  does  not 
amount  to  an  abrogation  or  annulment  of 
the  company's  right  to  maintain  its  system 
of  pipes  in  the  streets,  though  the  ordinance 
under  which  the  improvement  is  made  pro- 
vides for  compensation  to  abutting  owners, 
and  though  the  city  calls  into  exercise  its 
right  of  eminent  domajn.  Soranton  Gas,  etc., 
Co.  V.  Scranton  (Pa.),  6-388. 

Iiiability  of  city  for  negligence  -where 
improvement  is  made  by  county.^^Where 
a  county  improves  a  city  street  by  virtue  of 
the  authority  conferred  upon  it  by  the  In- 
diana  statute,  and  the  city  consents  to  and 
orders  the  improvement  in  the  manner  pre- 
scribed by  the  statute,  the  city  is  liable  for 
injury  resulting  from  the  negligent  manner 
in  which  the  work  is  done.  Valparaiso  v. 
Spaeth   (Ind.),  8-1021. 

Damages  incidental  to  skilful  con- 
struction of  iniprovement.  —  A  city  is 
not  liable  in  damages  for  any  injury  result- 
ing to  abutting  propertv  which  is  directly 
and  necessarily  incidental  to  the  proper  and 
skilful  construction  of  a  street  improvement. 
Valparaiso  v.  Spaeth   (Ind.),  8-1021. 

Damages  for  construction  of  railiray 
or  higbiray.  —  Where  an  electric  railway 
is  constructed  on  a  township  highway,  an 
abutting  owner  is  not  entitled  to  compensa- 
tion because  the  grade  is  lowered,  if  done  with 
the  approval  of  the  authorities,  or  because 
the  railroad  is  placed  at  the  side  of  the  high- 
way in  proximity  to  his  premises.  Austin 
V.  Detroit,  etc.,  Ry.   (Mich.),  2-530. 

5.  Use  and  Obstbuction  of  Roads  and 
Streets. 

a.  Municipal  regulation  and  control. 

Trust  affecting  title  of  inwnioipality. 

—  The  title  of  a  city  in  its  streets  and  other 
public  grounds  is  held  in  trust  for  the  pub- 
lic, whether  it  owns  the  fee  or  only  an  ease- 
ment, and  it  cannot  grant  away  the  rights 
of  the    public,  nor   may   private   individuals 


encroach  on  a  street,  with  or  without  the 
consent  of  the  municipality,  to  the  detriment 
of  the  superior  rights  of  the  public.  Sears 
V.  Chicago   (111.),  20-539. 

Extent  of  muuicipality's  right  of  con- 
trol. —  A  city  which  owns  the  fee  of  its 
streets  may  allow  any  use  of  them  that  is 
consistent  with  the  public  object  for  which 
they  are  held,  and  it  may  regulate  such  use 
and  fix  a  reasonable  compensation  to  be  paid 
therefor,  with  no  other  limitation  than  tliat 
the  e.xercise  of  the  power  shall  be  loa.sonable 
and  with  due  regard  to  the  paramount  right 
of  the  public  Sears  c.  Chicago  (111.),  i^O- 
539. 

Ordinance  regulating  use  of  space 
under  surface.  —  An  ordinance  relating  to 
the  use  of  streets  and  alleys  and  the  space 
under  sidewalks  which  declares  that  no  per- 
son shall  use  any  space  underneath  the  sur- 
face of  any  street  or  other  public  ground 
without  a  permit,  and  that  no  permit  shall 
be  issued  for  the  use  of  space  under  the  sur- 
face or  roadway  of  any  street  or  other  public 
ground,  prohibits  the  issuing  of  a  permit  to 
construct  a  vault  under  the  surface  of  an 
alley.  J.  Burton  Co.  (-'.  Chicago  (111.),  15- 
965.  ,, 

Even  if  the  use  of  the  word  "  roadway  "  in 
such  ordinance  has  the  effect  of  prohibiting 
the  issuing  of  a  permit  for  the  use  of  space 
under  a  street  or  other  public  ground  having 
not  only  a  roadway  but  other  surface,  the 
court  will  not,  in  the  absence  of  an  allega- 
tion that  there  are  no  alleys  in  the  city  hav- 
ing no  sidewalks,  hold  that  alleys  are  not 
included  in  such  prohibition.  J.  Burton  Co. 
V.  Chicago  (111.),  15-965. 

Erection  of  municipal  electric  plant. 
—  A  municipal  corporation  has  no  power  to 
use  part  of  a  public  street  for  the  erection 
of  a  municipal  electric  light  plant,  and  such 
use  will  be  enjoined  at  the  suit  of  an  abut- 
ting landowner.  Mellhinny  v.  Trenton 
(Mich.),  12-23. 

Ordinance  permitting  use  of  city 
street  as  automobile  race-course.  —  Un- 
der the  New  York  statute  making  it  unlawful 
to  drive  an  automobile  upon  any  highway  in 
any  city  at  a  greater  rate  of  speed  than  eight 
miles  an  hour^  "except  where  a  greater  rate 
of  speed  is  permitted  by  the  ordinance  of  the 
city,"  a  city  ordinance  which  does  not  au- 
thorize the  operation  of  automobiles  gener' 
ally  at  a  greater  rate  of  speed  than  that  pre- 
scribed  in  the  statute,  but  which  merely  gives 
permission  to  certain  specified  persons  to  use 
the  .city  highway  as  an  automobile  race- 
course on  a  particular  occasion,  is  not  only 
invalid  as  a  regulation  of  the  speed  of  auto- 
mobiles, but  also  operates  to  make  the  ,city 
a  participant  in  the  conamission  of  the  un- 
lawful act  of  driving  automobiles  at  an  ex- 
cessive rate  of, speed.  Johnson  v.  New  York 
(N.  Y.),  9-824, 

The  charter  right  of  a  city  "  to  regulate 
the  use  of  streets  and  sidewalks  by  foot  pas- 
sengers, animals,  and  viehiqles,.  to  regulate  the 
speed  at  which"  vehicles  are  propelled  in  the 
streets,"  etc.,  confers  on  it  no  power  to 
grant  to  individuals itha  right  to  use  a  higti- 
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way  in  a  city  on  a  certain  occasion  for  an 
automobile  race-course,  to  the  exclusion  of 
the  public.  Johnson  v.  New  York  (N.  Y.), 
9-824. 

Ordinance  forbidding  playing  of 
games.  —  A  municipal  ordinance  forbidding 
playing  games  in  the  street  held  to  have  no 
application  to  boys  running  on  the  street 
while  engaged  in  play.  Beaudin  v.  Bay  City 
(Mich.),  4-248. 

b.  Use  by  public  generally. 

Nature  and  extent  of  rights  of  pub- 
lic. —  The  right  to  use  the  public  streets  for 
the  pur.pose  of  travel  as  well  as  all  personal 
and  property  rights  is  not  an  absolute  and 
unqualified  right.  It  is  subject  to  be  limited 
and  controlled  by  the  sovereign  authority,  the 
state,  whenever  necessary  to  provide  for  and 
promote  the  safety,  peace,  health,  morals,  and 
general  welfare  of  the  people.  To  secure 
these  and  kindred  benefits  is  the  purpose  of 
organized  government,  and  to  that  end  may 
the  power  of  the  state,  called  its  police 
power,  be  used.  State  v.  Mayo  (Me.),  20- 
512. 

Use  of  street  constituting  nuisance.  — 
Although  the  question  whether  a  particular 
use  of  a  highway  constitutes  a  nuisance  is 
one  of  law,  the  declaration  upon  the  subject 
of  the  board  of  supervisors  of  the  county, 
which  is  vested  with  full  jurisdiction  in  mat- 
ters pertaining  to  public  roads,  is  very  per- 
suasive. It  is  only  where  there  has  been  a 
manifest  abuse  of  power  that  the  court  will 
disregard  the  declaration  of  such  board  that 
a  particular  use  of  a  highway  constitutes  an 
obstruction  thereof.  Covington  County  v. 
Collins   (Miss.),  15-1072. 

The  county  board  of  supervisors  is  war- 
ranted in  declaring  that  the  constant  use  of 
a  traction  engine  upon  a  public  highway  for 
the  purpose  of  hauling  between  two  lumber 
mills  from  two  to  four  wagons  loaded  with 
lumber,  is  dangerous  to  public  travel,  and  ia 
such  an  extraordinary  use  thereof  as  to  ren- 
der it  unlawful.  Covington  County  v.  Col- 
lins  (Miss.),  15-1072. 

The  fact  that  a  large  number  of  persons 
living  along  such  highway  have  signed  a  peti- 
tion to  permit  the  use  of  the  traction  engine 
upon  the  highway,  does  not  render  such  use 
lawful  if  the  continual  running  of  the  engine 
is  an  unusual,  unreasonable,  and  extraordi- 
nary use  of  the  highway,  and  endangers  the 
safety  of  any  one  who  has  the  right  to  travel 
upon  it.  Covington  County  v.  Collins 
(Miss.),  15-1072. 

liiafaility  of  municipality  for  im- 
proper use.  —  A  village  in  which  coasting 
on  bob-sleighs  is  carried  on  as  a  common 
practice,  in  the  streets,  and  that  does  noth- 
ing to  put  a  stop  to  it,  is  guilty  of  negligence 
and  liable  in  damages  for  accidents  to  pas- 
sersby.  Dudevoir  r.  Waterville  (Can.), 
18-86. 

Exercise  of  reasonable  care  by  de- 
fendant. —  The  law  affords  no  redress  for 
injuries  sustained  by  a  person  as  an  incident 
to  the  reasonable  use  of  a  highway  by  an- 


other person  who  is  exercising  reasonable 
care.  Indiana  Springs  Co.  v.  Brown  (Ind.), 
6-656. 

Question  of  defendant's  negligence 
for  jury.  —  In  an  action  by  a  pedestrian  to 
recover  damages  for  injuries  sustained  by 
falling  over  a  block  of  ice  alleged  to  have 
been  placed  by  the  defendant  on  the  sidewalk 
of  a  public  street,  evidence  examined  and  the 
question  whether  the  presence  of  the  ice  at 
the  place  of  the  accident  was  due  to  the  de- 
fendant's negligence  held  to  have  been  prop- 
erly submitted  to  the  jury.  Merchants  Ice, 
etc.,  Co.  V.  Bargholt   (Ky.),  16-965. 

Wltat  constitutes  gross  negligence.  — 
Testimony  that  on  a  dark  night  t)ie  defend- 
ant was  riding  in  a  buggy  at  a  raipid  gait  on 
the  public  highway,  without  keeping  a  look- 
out for  other  travelers,  whom  he  could  have 
seen  by  the  exercise  of  the  most  ordinary 
diligence,  is  sufficient  to  authorize  the  court 
to  instruct  the  jury  on  the  law  of  gross  neg- 
ligence. Buxton  V.  Ains worth  (Mich.),  5- 
146. 

Meeting  vehicles.  —  Though  the  law  of 
the  road  requires  the  driver  of  a  vehicle  upon 
meeting  another  vehicle  to  turn  to  the  right 
of  the  centre  of  the  wrought  portion  of  the 
highway,  a  driver  who  turns  sufficiently  far 
to  the  right  to  enable  the  other  vehicle  to 
pass  in  safety  is  not  guilty  of  negligence  con- 
tributing to  a  collision,  though  some  portion 
of  his  vehicle  may  be  to  the  left  of  the  centre 
of  the  traveled  part  of  the  highway.  Buxton 
V.  Ainsworth  (Mich.),  5-146. 

Application  of  rule  of  road  to  fire 
engines.  —  The  rule  of  the  road,  with  re- 
lation to  vehicles  approaching  a  street  cross- 
ing that  the  first  to  reach  the  crossing  has 
the  right  to  pass  over  first,  applies  to  vehi- 
cles of  every  character,  including  fire  engines 
and  trucks,  in  the  absence  of  legislative  en- 
actment or  municipal  regulation  giving  such 
vehicles  superior  rights.  Knox  v.  North 
Jersey  St.  E.  Co.  (N.  J.),  1-164. 

Local  custom  afteoting  fire  engines.  — 
To  entitle  a  plaintiff  to  prove  that  a  fire 
truck  has  the  right  of  way  over  street  cross- 
ings by  reason  of  a  local  custom,  such  cus- 
tom must  be  averred  in  his  declaration. 
Knox  I-.  North  Jersey  St.  R.  Co.  (N.  J.), 
1-164. 

Right  of  -way  as  between  fire  depart- 
ment and  fire  insurance  patrol.  —  Con- 
struing the  Louisiana  statute  granting  the 
right  of  way  through  the  streets  of  New 
Orleans  to  the  fire  department,  with  the  stat- 
ute granting  a  similar  right  to  the  fire  in- 
surance patrol,  it  is  clear  that  whilst,  as  be- 
tween the  patrol  and  the  public,  such  right  is 
vested  in  the  patrol,  the  right  granted  to  the 
fire  department  is  paramount  to,  and  is 
wholly  unaffected  by,  that  granted  to  the 
patrol.  Coleman  i:  Fire  Ins.  Patrol  (La.), 
16-1217. 

Automobile  race  on  city  streets.  —  An 
automobile  race  or  speed  contest  in  a  city 
highway  is  an  unlawful  use  and  obstruction 
of  the  hig:hway,  and  is  per  se  a  nuisance, 
though  it  is  held  pursuant  to  permission  ex- 
pressly gfanted  by  the  city,  where  the  grant 
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of  authority  is  invalid.  Johnson  v.  New 
York  (N.  Y.),  9-824. 

Where  an  automobile  race  is  held  on  a, 
city  highway  pursuant  to  express  authority 
unlawfully  granted  by  the  city,  the  illegality 
of  the  use  of  the  highway  does  not  render  the 
city  or  the  persons  participating  in  the  race, 
if  they  are  at  fault  in  the  conduct  of  the 
race  in  no  other  respect,  liable  for  an  injury 
sustained  by  a  spectator  by  reason  of  the 
deflection  of  an  automobile  running  at  a  high 
rate  of  speed,  where  it  appears  that  the 
spectator  has  come  a  considerable  distance 
for  the  express  purpose  of  seeing  the  race 
and  with  knowledge  of  the  fact  that  the 
automobiles  would  be  driven  at  the  greatest 
speed  of  which  they  were  capable.  Johnson 
V.  New  York   (N.   /.),  9-824. 

Grant  of  use  of  streets  by  city  to 
corporation.  —  The  grant  by  a  city  to  a  cor- 
poration, of  the  right  to  use  the  city  streets 
under  such  conditions  as  may  be  imposed, 
creates  a  license  and  not  a  franchise.  Chi- 
cago V.  Chicago  Tel.  Co.   (111.),  12-109. 

c.  Use  by  owners  of  abutting  properties. 

Rights  of  abntting  o^rners  tirhere  city 
owns  fee.  —  Where  a  city  owns  the  fee  in 
a  street,  abutting  lot  owners  have  the  right 
of  egress  and  ingress  and  an  easement  for 
light  and  air  in  addition  to  the  right  to  use 
the  street  as  a  highway,  but  they  have  neither 
the  possibility  of  reverter  nor  any  title,  right, 
or  interest  under  which  they  can  justify  an 
exclusive  appropriation  of  any  portion  of  said 
street,  either  on  the  surface  or  above  or  be- 
low it,  without  the  consent  of  the  city.  Sears 
f.  Chicago   (111.),  20-539. 

Necessary  obstructions.  —  The  right  of 
the  public  to  the  unobstructed  use  of  a  street 
in  all  its  parts  is  subject  to  such  incidental 
and  temporary  or  partial  obstruction  as 
manifest  necessity  may  require.  John  A. 
Tolman  &  Co.  v.  Chicago  (111.),  16-142. 

Obstrnction  of  sideiralk  by  merchant. 
—  When  not  restrained  by  ordinance,  a  mer- 
chant may  use  and  temporarily  obstruct  the 
street  and  sidewalk  in  front  of  his  premises 
in  loading  and  unloading  merchandise,  if  he 
does  not  unnecessarily  and  unreasonably  in- 
terfere with  the  use  thereof  by  the  traveling 
public.  The  extent  of  tlie  right  thus  to  in- 
terfere with  the  free  and  uninterruipted  use 
of  the  sidewalk  by  the  public  depends  upon 
whether  it  is  reasonably  necessary  for  the  in- 
dividual to  obstruct  the  same  and  whether 
the  obstruction  is  reasonable  with  reference 
to  the  rights  of  the  puhlic.  John  A.  Tolman 
&  Co.  V.  (Thicago   (111.),  16-142. 

Use  of  skids  on  sidewalk.  —  For  the 
purpose  of  facilitating  the  removal  of  such 
merchandise,  skids  may  be  used  in  a  reason- 
able manner  if  reasonably  necessary  in  the 
conduct  of  the  merchant's  business  and  if 
reasonable  so  far  as  the  public  is  concerned. 
John  A.  Tolman  &  Co.  t'.  Chicago  (111.).  16- 
142. 

Where  it  appears  that  there  is  no  method 
other  than  the  use  of  skids  or  other  mechani- 
pal  appliances  by  which  such  merchandise  can 


be  removed  with  less  danger,  obstruction,  or 
inconvenience  to  the  public,  that  without  the 
use  of  such  appliances  the  merchant  cannot 
remove  to  and  from  his  building  the  bulkier 
packages  in  which  he  deals,  and  that  the  use 
of  skids  prevents  the  storage  of  merchandise 
upon  the  sidewalk  and  enables  the  merchant 
to  remove  such  merchandise  in  from  one-half 
to  one-tenth  of  the  time  that  would  otherwise 
be  required,  the  use  of  such  skids  is  not  of 
itself  unlawful  or  a  nuisance.  John  A.  Tol- 
man &  Co.  V.  Chicago   (III.),  16-142. 

Whether  the  manner  or  extent  of  such  use, 
the  place  in  which  it  is  exercised,  or  the  con- 
ditions surrounding  it  are  such  as  to  make 
such  use  unreasonable  and  therefore  unlawful 
is  a  question  of  fact  to  be  determined  in  a 
judicial  proceeding.  John  A.  Tolman  &  Co. 
V.  Chicago   (111.),  16-142. 

The  executive  officers  of  a,  city  have  no 
right  to  interfere  with  the  use  of  such  skids 
except  in  the  enforcement  of  an  ordinance  or 
in  pursuance  of  judicial  process.  John  A. 
Tolman  &  Co.  v.  Chicago   (111.),  16-142. 

A  statute  declaring  it  to  be  a  public  nui- 
sance "  to  obstruct  or  encroach  upon  public 
highways  "  does  not  apply  to  the  reasonable 
use  of  such  skids.  John  A.  Tolman  &  Co.  v. 
Chicago   (III.),   16-142. 

Construction  of  overhead  bridge.  — 
The  owner  of  lots  abutting  on  opposite  sides 
of  the  street  may,  under  a  license  or  permit 
from  the  city  council,  revocable  at  its  pleas- 
ure, construct  an  overhead  bridge  for  the 
purpose  of  transporting  freight  over  the 
street  and  relieving  the  street  of  a  serious 
obstruction  to  or  interference  with  traffic 
along  the  street,  the  bridge  being  so  con- 
structed that  its  supports  will  not  be  in  the 
street  and  so  that  it  will  not  interfere  with 
the  light  and  air  of  adjoining  abutting 
owners.  Kellogg  r.  Cincinnati  Traction  Co. 
(Ohio),  17-242. 

Kight  to  plant  and  grow  shade  trees. 

—  Abutting  owners  in  cities,  towns,  and  vil- 
lages own  the  land  to  the  centre  of  the  street 
subject  to  the  easement  of  the  city,  and 
among  their  rights  in  the  street  is  the  right 
to  plant  and  grow  shade  and  ornamental 
trees,  if  not  expressly  prohibited  by  the  city. 
Cartwright  v.  Liberty  Tel.  Co.   (Mo.),  12-249. 

Shade  trees  growing  in  the  street  do  not 
constitute  a  nuisance  per  se  and  only  be- 
come so  when  they  obstruct  or  interfere  with 
the  use  of  the  street.  Frostburg  i'  Wine- 
land    (Md.),  1-783. 

Right  of  city  to  prohibit  shade  trees. 

—  No  one  has  the  right  or  power  to  deprive 
a  property  owner  of  shade  trees  in  the  street 
in  front  of  his  premises  except  the  city  itself 
or  such  persons  as  it  may  lawfully  authorize 
to  do  so;  and  even  that  power  of  the  city  is 
not  absolute,  but  must  be  exercised  with 
prudence  and  reason,  and  not  wantonly  or 
wilfully.  Cartwright  r.  Liberty  Tel  Co 
(Mo.),  12-249. 

Effect  of  ordinance  declaring  trees  a 
nuisance.  —  A  municipal  ordinance  declar- 
ing shade  trees  to  be  a  nuisance  and  an  ob- 
struction to  the  work  of  paving  and  curbin" 
a   highway,   and   direcftirig  their   removal     is 
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conclusive,  but  a  court  of  equity  may  enjoin 
their  removal  ii  in  its  opinion  the  trees  in 
question  do  not  constitute  a  nuisance.  Frost- 
burg  V.  Wineland   (Md.),  1-783. 

Removal  of  trees.  —  It  is  within  the 
power  of  municipal  authorities  to  remove 
shade  trees  from  the  streets  of  a  city  where 
the  roots  of  such  trees  have  penetrated  into 
sewers  and  obstructed  the  city  sewerage,  and 
so  long  as  the  authorities  proceed  in  good 
faith,  and  act  neither  wantonly  nor  ma- 
liciously, the  courts  will  not  interfere  with 
the  exercise  of  their  discretion  in  that  regard. 
Whatever  damage  results  to  the  abutting 
owner  in  such  a  case  is  dainnuin  absque  in- 
juria, and  furnishes  no  ground  for  compensa- 
tion or  injunctive  relief.  Rosenthal  i;.  Golds- 
boro   (N.  Car.),  16-639. 

Right  of  public  service  corporatiom 
to  remove  trees.  —  A  public  service  corpo- 
ration has  no  right  or  power  to  mutilate  or 
damage  shade  trees  growing  upon  the  streets 
of  a  city  without  some  authority,  general  or 
special,  granted  to  it  by  the  city,  in  harmony 
vyith  and  recognizing  the  rights  and  interest 
of  the  property  owners  to  and  in  the  trees. 
Cartwrig>it  i.  Liberty  Tel.  Co.  (Mo.),  12-249. 

d.  Moving  buildings  albng  stttets. 

When  not  a  nuisance.  —  Where  the  mov- 
ing of  buildings  along  the  streets  of  a  city 
is  done  with  municipal  authority  and  with 
due  expedition,  and  without  unreasonably 
obstructing  public  travel,  or  unduly  invading 
private  rights,  a  nuisance  is  not  thereby  cre- 
ated. Indiana  R.  Co.  v.  Calvert  (Ind. ),  11- 
635. 

Power  of  councils  to  regulate.  —  Un- 
der the  Indiana  statute  giving  cities  and 
towns  exclusive  power  over  their  streets  and 
providing  that  every  city  or  town  shall  have 
"  exclusive  power,  by  ordinance,  to  control  and 
care  for  its  streets,"  and  that  whenever  there 
is  a  grant  of  power  or  authority  in  the  act 
and  no  method  is  provided  for  the,  exercise 
of  such  power  or  authority,  the  method  may 
be  prescribed  by  ordinance,  the  cornmon  coun- 
cil has  the  power  reasonably  to  regulate  by 
ordinance  the  use  of  its  streets  for  the  pur- 
pose of  moving  buildings.  Indiana  R.  Co. 
V.  Calvert   (Ind.),   11-635. 

The  regulation  of  the  moving  of  buildings 
in  the  streets  of  a  city  is  a,  subject  of  public 
as  well  as  of  private  interest,  and  it  is  pecu- 
liarly within  the  province  of  the^  common 
council  of  a  city  exercising  legislative  poiver 
over  the  use  of  the  streets  reasonably  to  regu- 
late the  conduct  of  parties  in  reference  to 
the  moving  of  buildings  in  the  streets.  In- 
diana E.  Co.  1!.  Calvert   (Ind.),  11-635. 

Destruction  of  public  use  not  per- 
mitted. , —  The  use  of  a  street  for  moving 
houses  is  an  extraordinary  use,  £ind  may  not 
be  permitted  so  as  to  destroy,  the  public  use 
of  the  street  or  any  impa.irment  of  vested 
rights.  Northwestern  Telephp^e  Exch.  On.  v. 
Anderson  (N.  Dak.).  1-110." 

Damages  for  interruption  of  traffic 
of  street  rallTvay  company.  —  Ko  recov- 
ery can  be  had  by  a  street  railway  company 


for  damage  caused  it  by  the  moving  of  a 
building  in  the  streets  and  the  consequent 
interruption  of  its  traffic  for  a  space  of  time 
reasonably  necessary  for  the  moving,  it  not 
appearing  that  the  municipal  ordinance  regu- 
lating the  moving  of  buildings  in  the  streets, 
and  the  license  issued  by  the  city  council  in 
pursuance  thereof  under  which  the  moving 
was  done,  were  in  excess  of  the  city's  au- 
thority. Indiana  R.  Co.  i'.  Calvert  (Ind.), 
11-635. 

Requiring  street  railway  company  to 
remove  wires.  —  The  requiring  of  a  street 
railway  company  temporarily  to  raise  or  re- 
move its  wires  so  as  to  allow  a  building  be- 
ing moved  in  the  streets  to  pass,  and  as  a 
consequential  effect  to  submit,  with  the  rest 
of  the  public,  to  a  disturbance  of  traffic  in 
spme,  degree,  does  not  constitute  »  taking  of 
property  \yithin  the  law  of  eminent  domain 
giving  a  I'ight  to  damages.  Indiana  R.  Co. 
V.  Culvert  (Ind.),  11-635. 

Iiiability  for  damage  to  w^ires.  —  A 
person  licensed  to  move  houses  is  liable  for 
damage  done  by  him  to  the  wires  and  prop- 
erty of  a  duly  authorized  telephone  company 
while  moving  the  house.  Northwestern  Tel. 
EXch.  Co.  V.  Anderson   (N.  Dak.),  1-110. 

e.   Unlawful   construction   of   railroad. 

Sjectment  by  abutting  owner.  —  The 

laying  of  a  steam  railway  longitudinally  in  a 
street,  unless  ,by  authority  of  a  legislative 
grant,  express  or  implied,  will  be  regarded 
as  such  exclusive  and  wrongful  appropriation 
of  the  street  to  a  purpose  foreign  to  the  ease- 
ment as  to  sustain  an  action  of  ejectment  by 
the  -abutting  owner  against  the  companv. 
Bork  V.  United  N.  J.  R.,  etc.,  Co.  (N.  J.), 
1-861.  .  -    . 

Township  not  estopped  to  abject.  — 
Acquiescence  by  township  officers  in  the  il- 
legal construction  of  a  street  raiboad  in  a 
public  highway  eireates  no  estoppel  as  against 
the  township  to  maintain  a  bill  in  equity  for 
the  removal  of  such  railroad.  Bangor  v.  Bav 
City  Traction,  etc.,  Co.   (Mich.),  11-293. 

f.  Semedy  for  unlawful  use  or   obstruction. 

Criminal  prosecution  for  nuisance.  -^ 

An  obstruction  in  a  ptiblio  highway  consti' 
tutes  a  nuisance  which  a  court  may  cause  to 
be  abated  upon  the  conviction  of  the  offenders 
State  V.  Southern.  Indiana  Gas  Co.  (Ind.), 
13-908. 

Description  or  idfentifieation  of  high- 
way. —  In  a  prodeeding  to  abate  a  nuisance 
consisting  of  an  obstfUotion  in  a  public  high' 
way,  such  highway  sh6uld  be  dfescribed  or 
identiflW  in.  the  complaint  or  indictmefit. 
State  v.  Southern  Indiana  Gas  Oo.  (Indj), 
13-908. 

An  indictment  fdr  obstructing  a  highway 
must  describe'  such  highway- "by  -  name,  or 
otherwise  idfentify  it,  so  as  to  apprise  the  ac- 
coaed  Of  the  chafge  he  is  to  answer,  and,  in 
case  an  abatement  is  ordered,  to  enable  the 
Officer  charged  with  the  execution  of  the  order 
tb  act  understandihgly.  State  e.  Southern 
Indiana  Gas  Co.  (Ind.)j  13-908j 


STREETS  AND  HIGHWAYS. 


1465 


Bill  iu  eijuity  fov  removal  of  street 
railroad.  —  Notwithstanding  the  Michigan 

statute  ^yhich  gave  a  liegal  remedy  for  an 
encroachmeiit  vpon  a  highway,  a  township 
may  maintain  a  bill  in  equity  for  the  re- 
moval of  a  street  railroad  built  on  a  highway 
without  authority  of  law.  Bangor  r.  Bay 
City  Traction,  etc..  Co.   (Mich.),  11-293. 

Effect  of  justijioatlon  of  obstruction. 
—  Where  a  decree  baaed  on  a  consent  verdict 
is  entered  requiring  the  removal  of  an  ob- 
struction in  a  public  street  and  the  obstruc- 
tion is  subsequently  justified,  a  petition  pray- 
ing for  an  order  declaring  the  decree  no 
longer  binding  should  te  granted.  Marietta 
Chair  Co.  v.  Henderson   (Ga.),  2-83. 

8.  TiTiLE  TO  Fee  in  Soil  of  Highway. 

General  rnle.  —  In  the  absence  of  a  show- 
ing to  the  contrary,  the  title  and  legal  pos- 
eession  of  an  abutting  owner  presumably 
extends  to  the  middle  of  the  street.  Fried- 
man V.  Snare  &  Triest  Co.   (N.  J.),  2-497. 

The  owners  of  land  abutting  on  a  highway 
pr^uroptirely  own  the  fee  of  the  soil  under 
that  half  of  the  highway  which  is  contiguous 
to  their  lands,  Seery  i>.  Waterbury  (Conn.), 
18-73. 

The  title  of  one  who  buys  a  lot  abutting  on 
»  street  ia  which  the  city  has  only  an  ease- 
ment extends  to  tlie  centre  of  the  street,  sub- 
ject only  to  the  estsement  of  the  public  there- 
in, and  the  owner  has  the  right  to  make  any 
reasonable  use  of  the  street  whieh  does  not 
interiere  with  the  full  enjoyment  ol  the  ease- 
ment which  is  held  for  the  use  of  the  public. 
Sears  v.  Chica;go  (111.),  20-539. 

The  allegation  in  a  bill,  of  eoBjiplaint  that 
the  complainant  is  the  owner  and  seized  in 
fee  of  four  blocks  of  land  deseri'bed,  and  tbait 
said  blocks  of  land  adjoin  and  abut,  on  a  pub- 
lie  thoiroughfare  known  as  Stebbins  avenue 
in  the  to^n  e{  Marnatee,  states  a  prima  facie 
case  of  the  tiiwner»hi.p.  of  ihe  aoil  to  the  taid- 
dle  of  the  street  in  front  of  saidr  blocks  of 
land^  and,  togetbeT  wiiih>  th«:  luirthei^  showing 
by  said  bill  of  complaint  that  two  of  these' 
blocks,  of  land  lie  on  one  side  of  said  avenue 
directly  across  fiom  and  oipposite  to  the  other 
two  blocks  of  land  on  said  avenue,  is  a  suf- 
ficient allegation  and  showing  thait  the  conar 
plainant's  ownerabip  extendsi  across  the  whole 
street.  Seaboard  Air  Line  Ry.  v..  Southern 
Investment  Co.  (Fla.),  13-18. 

Rebuttal  of  ^resmnytian  as  to>  aimer- 
ship  of  fee.  —  The  presumption  that  the 
owners  of  land  abutting  oai  a  highway  own 
the  fee  of  the  soil  under  that  'haM  of  the 
highway,  being  founded  on  the  presiunaoiption. 
that  the  laudi  covered  l»y-  the  higbwaiy  was 
originally  granted  by  the,  adjoining  owners 
in  equal  pjoportiona,,  is  rebutted  where  it' 
appears  that  it  was'  all  granted  by  a  single 
proprietor.  Seery  v.  Wwterbiitty  (Conn).),, 
18-73. 

Aoknotrledgmeat  and  reeovdiaig  at 
plat  under  statute.  —  Where  the  title  of 
a  eity  to  its  streets  i,*  acqaiiied  by  dedication 
of  the  owner  in  acoordanee-  with  the  statute 
relating   to    plats,   the   acknowledgment   and 


recording  of  such  plat  has  the  effect,  both  in 
law  and  In  equity^,  of  conveying  to  the  city 
the  fee  simple  title  of  that  portion  of  the 
premises  platted  which  is  noted  on  the  plat 
as  donated  to  the  public.  Sears  c.  Chicago 
(111.),  20-539. 

Where  a  lan4o>vner  has  dedicated  a  street 
by  making  Siiid  recording  a  statutory  plat, 
all  purchasers  of  lots  with  respect  to  such 
plat  are  presumed  to  have  notice  that  they 
acquire  no  right  in  the  fee  of  the  street  so 
dedicated.      Sears   v.   Chicago    (111.),   20-539. 

Rigbt  to  earth  and  minerals.  -^  The 
fee  owner  of  abutting  property  may  remove 
gravel  from  a  gravel  bed  within  the  limits 
of  a  country  highway,  when  such  an  act 
does  not  cause  an  injury  to  the  roadway  and 
the  gravel  is  not  required  for  the  purposes 
of  gradi^ig  or  improving  the  same.  Glencoe 
V.  Reed   (Minn.),  2-594. 

The  Colorado  statute  providing  that  "  all 
avenues,  streets,  alleys,  parks,  And  other 
places  designated  or  described  as  for  public 
use  on  the  map  or  plat  of  any  city  or  town 
.  .  .  shall  be  deeiiied  to  be  public  property, 
and  the  fee  thereof  be  vested  in  such  city  or 
town,"  vests  in  a  city  a  complete  and  per- 
petual title  to  such  an  estate  or  interest  in 
"  streets "  as  is  reasonably  necessary  for 
street  purposes,  but  does  not  vest  a  fee  in  the 
"land"  occupied  as  sti'eets  so  as  to  vest  a 
title  to  ores  and  minerals  under  the  streets. 
Leadville  v.  Bohn  Mining  Co.  (Colo.),  ll- 
443.  V     -     ', 

Bigbts  of  owner  whose  title  extends 
to  centre  of  street.  —  The  owner  of  a  city 
lot  whose  title  extends'  to  the  centre  of  the 
street  has  the  right  to  make  any  use  of  the 
street  -which  does  not  interfere  with  the 
proper  enjoyment  of  the  public  ea.5ement 
therein.  Tacoma  Safety  Iteposit  Co.  r  Chi- 
cago_  (111.),  20-564. 

Kight  of  city  to  claim  compensation 
for  use  of  space  under  street.  —  A  city 
cannot  require  compensation  for  the  use  of 
space  under  a  sidewalk  Unless  it  owns  the 
fee  of  the  street,  but  i-t  is  otherwise  if  the 
city  owns  the  fee  of  the  street.  Tacoma 
Safety  Deposit  Co',  r.  Chicago  (111.),  20-564. 

The  owner  of  a  lot  abutting  on  a  street 
which  the  eity  owns  in  fee  has  no  right  to 
excavate  and  use  a  subway  under  the  side- 
walk, and  the  city  may  by  ordinance  require 
compensation  for  such  use  and  the  givin" 
of  a  bond  to  indemnify  the  eity  against  dam" 
age  caused  by  the  maintenance  of  such  sub- 
way. Tacoma  Safety  Deposit  Co.  e.  Chicaeo 
(111.),  20-564.  ^ 

An  ordinance  requiring  any  person  who 
maintains  any  structure  under  a  street  to 
pay  the  city  for  the  use  thereof  is  valid!  as 
to^  owners  of  Ibts  located  on  streets  in  which 
the  eity  owns,  the  fee,  but  it  is  invalid  as 
to'  owners  of  Ibts  abutting  on  streets  in  which- 
Ohe  city  has  only  an'  easement.  Sears  r 
Chicago  (Dl.)',  20-539. 

Reasonableness  of  ordinance  fixing 
terms  of  ocettpancy  of  sitet  space.  —  An 
ordinance  requiring  compensation  to  be  made 
by  abutting  owners  for  the  use  of  space  under 
the    sidewalk    is    not    unreasonable    or    dis- 
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criminatory  in  requiring  an  abutting  owner 
to  give  bond  to  secure  the  city  against  dam- 
age and  providing  for  fixing  the  amount  of 
compensation  to  be  paid  and  exempting  from 
its  provisions  persons  occupying  such  space 
under  previous  ordinances.  Tacoma  Safety 
Deposit  Co.   V.  Chicago   (111.),  20-564. 

Xistoppel  of  city  to  claim  oompemsa- 
tion.  —  A  city  is  not  estopped  to  require 
compensation  for  the  use  by  an  abutting 
owner  of  the  space  under  the  sidewalk, 
merely  because  of  having  granted  a  p«rmit  to 
the  abutting  owner  to  erect  a  building  ac- 
cording to  plans  providing  for  the  use  of 
such  space.  Sucli  permit  is  at  most  a  mere 
license  as  regards  the  space  under  the  side- 
walk. Tacoma  Safety  Deposit  Co.  v.  Chi- 
cago  (111.),  20-564. 

7.  Defective  and  Unsafe  Stbeets  and 
Highways. 

a.  Municipal  corporations  liable. 

Township.  —  A  township  is  not  a  munici- 
pal corporation  within  the  meaning  of  a  rule 
making  municipal  corporations  liable  for  in- 
juries caused  by  defects  in  highways,  but  is 
a  mere  gMasi-corporation.  Wilson  v.  Ulysses 
Township    (Neb.),  9-1153. 

A  township  organized  under  the  Nebraska 
Township  Organization  Act  is  not  liable  to 
persons  injured  by  reason  of  defects  in  a 
public  highway  within  its  limits.  Wilson  v. 
Ulysses  Township   (Neb.),  9-1153. 

In  the  absence  of  express  statute  imposing 
a  liability  on  townships  for  injuries  sustained 
from  defects  in  highways,  such  townships  are 
not  liable  in  a  civil  action  for  damages  for 
neglect  of  public  duty  in  failing  to  keep  the 
highways  in  a  safe  and  proper  condition. 
James  v.  Wellston  Township  (Okla.),  11- 
938. 

Basis  of  liability.  —  The  liability  of  a 
municipality  to  individuals  for  damages  for 
injuries  caused  by  the  neglect  of  the  munici- 
pal authorities  to  keep  the  streets  in  proper 
repair  arises  out  of  the  fact  that  it  has  the 
exclusive  control  of  the  streets,  and  has  the 
power  to  provide  the  means  for  the  proper 
performance  of  the  duty  of  keeping  them  in 
safe  condition.  Schigley  v.  Waseca  (Minn.), 
16-169. 

Power  of  legislature  on  question  of 
liability  of  mnnicipality.  —  The  legisla- 
ture may  relieve  a  public  corporation  from 
such  liability,  or  it  may  impose  or  recognize 
the  liability  upon  such  conditions  as  it 
thinks  advisable.  When  conditions  are  thus 
imposed,  an  action  cannot  be  maintained 
without  showing  performance  of  the  condi- 
tions.     Schigley  r.  Waseca   (Minn.),   16-169. 

Determination  of  liability  by  home- 
mle  charter.  —  The  condition  upon  which 
a  municipality  shall  be  liable  for  damages  to 
individuals  caused  by  the  defective  condition 
of  a  street  or  sidewalk  is  a  matter  which  be- 
longs properly  to  the  government  of  munici- 
palities, and  may  be  determined  and  regu- 
lated in  a  home-rule  charter,  Schielev  v 
Waseca  (Minn.),  16-169, 


Statvte  exempting  mnnicipality  from 
liability.  —  A  city  charter  which  exempts 
the  city  from  all  liability  for  injuries  caused 
by  defective  streets,  and  limits  the  liability 
of  the  city  officers  to  cases  of  injury  result- 
ing from  their  wilful  neglect  of  duty,  gross 
negligence,  or  wilful  misconduct,  violates  the 
provision  of  the  Oregon  constitution  (art.  1, 
§  10)  which  guarantees  to  every  one  a  remedy 
by  due  course  of  law  for  injury  to  person, 
property,  or  reputation.  Batdorff  v.  Oregon 
City   (Ore.),  18-287. 

b.  Municipal  duties  and  liabilities  in  general. 

Measure  of  care  regnired.  —  A  munici- 
pal corporation  is  bound  to  exercise  due  and 
proper  care  to  see  that  its  streets  and  side- 
walks are  reasonably  safe  for  travel  by  per- 
sons exercising  ordinary  care  and  prudence, 
but  it  is  not  required  to  have  them  so  con- 
structed as  to  secure  absolute  immunity  from 
danger  in  using  them.  Richmond  v.  Mason 
(Va.),   17-194. 

Defects  in  highways  in  annexed  ter- 
ritory. —  A  municipal  corporation  Is  entitled 
to  a  reasonable  time  within  which  to  make 
streets,  sidewalks,  and  highways  in  an  an- 
nexed or  newly  acquired  territory  reasonably 
safe  for  travel,  and  what  constitutes  a  rea- 
sonable time  for  that  purpose  is  a  question 
for  the  jury,  under  proper  instructions,  and 
having  regard  to  the  circumstances  of  the 
particular  case.  Richmond  v.  Mason  (Va.). 
17-194. 

In  an  action  against  a  municipal  corpora- 
tion to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  a  defect  in 
one  of  its  highways,  located  in  a  territory 
recently  annexed  to  the  city,  the  exclusion  of 
evidence,  offered  by  the  defendant,  to  show 
that  sufficient  time  had  not  elapsed  since  the 
annexation  of  the  territory  in  question  to 
enable  the  city  to  render  the  streets  and 
high\yays  therein  reasonably  safe  for  travel, 
constitutes  reversible  error.  Richmond  v. 
Mason   (Va.),  17-194. 

Failure  to  close  street  undergoing  re- 
pairs  Where  a  city  fails  to  close  to  travel 

a  street  which  is  undergoing  repairs  or  im- 
provement, it  is  its  duty  to  see  that  the 
street  is  kept  in  a  reasonably  safe  condition 
for  public  travel  in  view  of  the  improvement 
and  the  work  going  on  and  of  all  the  sur- 
rounding circumstances.  Peterson  c.  Seattle 
(Wash.),  5-735. 

Where  street  is  being  improved  by 
contractor.  —  The  rule  that  a  municipality 
is  not  liable  for  the  negligence  of  an  inde- 
pendent contractor  whije  engaged  in  the  con- 
struction or  repair  of  a  street  of  which  he 
has  the  exclusive  control  or  charge,  applies 
only  where  the  conti-actor  has  such  control 
of  the  street  as  to  authorize  him  to  prohibit 
its  use  by  the  public.  Norbeck  r.  Philadel- 
phia (Pa.),  16-430. 

In  an  action  against  a  city  to  recover  dam- 
ages for  personal  injuries  caused  by  driving 
into  a  hole  in  one- of  its  streets,  where  the 
evidence  shows  that  the  street  in  question 
was  being  improved  by  a  contractor  at  the 
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time  of  the  accident,  but  that  the  city,  in  its 
contract  for  the  im.proveuient,  reserved  the 
right  to  compel  the  contractor  to  iceep  a 
good,  safe,  and  sufficient  roadway  on  some 
part  of  the  street  open  at  all  times  for  public 
use  during  the  progress  of  the  \^■ork,  and  also 
that  the  work  was  performed  under  the  sur- 
veillance of  the  city  police  and  of  an  inspector 
who  reported  daily  to  the  city,  a  request  for 
binding  instructions  to  the  jury  in  favor  of 
the  defendant,  on  the  theory  that  the  negli- 
gence which  caused  the  accident  was  that  of 
an  independent  contractor,  is  properly  re- 
fused. Norbeck  c.  Philadelphia  (Pa.),  16- 
430. 

Measure  of  care  as  affected  by  local- 
ity of  street.  —  While  it  is  the  duty  of  vil- 
lages and  cities  to  maintain  their  sidewalks 
and  crosswalks  in  a  reasonably  safe  condi- 
tion, the  care  and  precaution  which  would 
constitute  reasonable  diligence  with  reference 
to  the  repair  and  safety  of  a  walk  in  a  re- 
mote part  of  the  town  or  village,  where  the 
walk  is  but  little  used,  would  not  ordinarily 
amount  to  reasonable  care  and  diligence  with 
reference  to  a  walk  or  crossing  in  the  heart 
of  a  town  where  the  entire  populatioii  passes 
over  it  daily.  Miller  v.  Mullan  (Idaho),  19- 
1107. 

A  municipal  corporation  is  not  under  the 
same  rule  of  responsibility  in  respect  to 
maintaining  country  roads  or  roads  made  by 
common  travel  as  it  is  in  respect  to  main- 
taining regular  streets,  and  the  municipality, 
having  kept  the  traveled  portion  of  a  country 
road  in  repair,  is  not  liable  to  a  traveler  who 
leaves  the  traveled  portion  of  such  road  in 
endeavoring  to  get  to  another  road  about 
nine  feet  away,  and  is  injured  in  passing 
over  the  intervening  space  which  has  never 
been  used  for  travel  or  recognized  in  any 
way  as  a  part  of  the  highway.  Nelson  i". 
Spokane  (Wash.),  13-280. 

CoBseqnentiai  damages  to  building 
and  contents.  —  The  damage  to  a  four-story 
brick  building  and  its  contents  by  the  laying, 
by  the  city  of  St.  Louis,  of  a  sewer  in  an- 
adjoining  alley  below  the  plane  of  the  foun- 
dation of  the  building,  after  the  owner  knew 
in  time  to  prop  and  protect  his  building  that 
the  sewer  was  to  be  laid,  and  that  there  was 
danger  that  it  would  cause  his  building  to 
crack  and  settle,  whereby  the  lot  in  its  nat- 
ural state  would  not  have  been  caused  to 
settle  or  crumble,  but  whereby  the  building 
was  cracked  and  it  and  its  contents  were  in- 
jured to  the  amount  of  tens  of  thousands  of 
dollars,  is,  according  to  the  decisions  of  the 
Supreme  Court  of  Missouri,  damnum  absque 
injuria,  and  the  owner  is  not  entitled  to  any 
compensation  therefor  under  the  amended 
constitution  of  that  state  (art.  2,  §  21), 
which  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation.  Johnson  v.  St.  Lcuis 
(U.  S.),  18-949. 

e.  Defects  involving  liability. 
(1)    Defects  in   surface  of  highway. 
Bnt  In  dirt  road.  —  A  city  is  not  bound 
to  keep   its   djrt    roads    free    from   ordinary 


ruts  of  a  temporary  nature,  made  by  the 
wheels  of  heavy  wagons,  and  therefore  is  not 
liable  for  injuries  sustained  by  a  person  by 
stepping  into  such  a  rut  in  alighting  from  a 
street  car.  Clifton  v.  Philadelphia  (Pa.), 
10-537. 

Evidence  reviewed,  in  an  action  against  a 
city  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  by  stepping  into  a 
rut  in  one  of  the  dirt  roads  of  the  city,  and 
held  to  show  that  the  trial  court  erred  in  re- 
fusing to  direct  a  verdict  for  the  defendant. 
Clifton  V.  Philadelphia   (Pa.),  10-537. 

Slight  depression  in  sidewalk. — A  mu- 
nicipality is  not,  as  a  matter  of  law,  respon- 
sible for  injuries  arising  from  slight  depres- 
sions or  difference  in  grade  in  sidewalks,  ex- 
cept when  the  depression  is  peculiar  and  es- 
pecially calculated  to  result  in  injury  to 
pedestrians.  Terry  v.  Perry  (N.  Y.),  20- 
796. 

Where  a  depression  in  a  sidewalk  is  so 
slight  that  as  a  matter  of  law  it  is  not  ordi- 
narily sufficient  to  support  a  recovery  against 
the  municipality  for  injuries  to  a  pedestrian 
tripping  thereon,  evidence  that  others  tripped 
on  it  is  competent  to  show  that  there  is  some- 
thing peculiar  about  the  depression,  making 
it  dangerous  to  such  an  e.xtent  that  an  ordi- 
narily prudent  person  with  knowledge  thereof 
would  repair  the  defect.  Terry  v.  Perry  (IST. 
Y.),  20-796. 

Defectively  covered  coal  hole.  —  It  is 
the  duty  of  a  city  to  see  that  coal  holes 
known  to  it  to  exist  in  the  sidewalks  are 
safely  covered,  and  in  an  action  for  injuries 
caused  by  stepping  into  a  coal  hole,  the  cover 
of  which  would  tip  up  when  trodden  on  un- 
less it  was  fastened  inside,  the  jury  are  war- 
ranted in  finding  that  the  city  would  not 
allow  the  cover  to  remain  in  such  condition 
after  it  had  or  in  the  exercise  of  proper  care 
might  have  had  notice  of  the  defect.  Keat- 
ing V.  Boston   (Mass.),  19-464. 

(2)    Obstructions. 

Stepping-stone  on  sidevalk.  —  A  step- 
ping-stone on  the  sidewalk  near  the  curb  is 
not  an  unlawful  obstruction  of  the  street  per 
se,  and  a  municipality  is  not  bound  to  re- 
move the  same,  nor  liable  for  a  failure  to 
light  the  street  so  as  to  show  the  presence 
of  the  stone,  or  to  put  a  policeman  on  guard 
by  it  to  warn  pedestrians.  Wolff  v.  District 
of  Columbia   (U.  S.),  1-967. 

Hitching-posts.  —  In  an  action  against 
a  municipal  corporation  to  recover  damages 
for  injuries  sustained  by  a  plaintiff  in  fall- 
ing over  a  hitehing-post  located  near  the 
curb  in  a  public  street,  the  contributory  neg- 
ligence of  the  plaintiff,  under  the  evidence, 
held  to  be  a  question  for  the  jury.  District 
of  Columbia  v.  Duryee   (D.  C),  10-675. 

Contractor's  barricade.  —  Where,  in  re- 
pairing a  street,  a  contractor  places  upon  the 
crossing  a  barricade  so  weather*  stained  as 
to  be  inconspicuous  at  night,  and  fails  to 
provide  a  red  lantern  as  required  by  city  or- 
dinance, and  the  barricade,  either  from  its 
rickety  condition  or  from  being  run  against 
by  passers  who  do  not  see  it,  is  frequently 
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upset  and  lying  flat  on  the  pavement,  where 
it  serves  no  tiSfeful  purpose,  btit  is  dangerous 
to  travelers  Oil  the  street,  thfe  obstruction 
beinft  on  the  street  is  the  rfesult  o{  the  tlegli- 
gencfe  of  the  contractor,  eii  tailing  upon  hilii 
responsibility  for  the  injury  to  a  person  vrho 
in  the  night  is  tripped  Up  by  it.  Weber ,  v. 
tFniOn  Develbpment,  etc.,  Co.   (La.),  12-1012. 

(3)   r'ailUre  to  light. 

No  general  dnty  in  absence  of  stati* 
iite.  —  Where  the  charter  of  a  city  gives  it 
povcer  to  provide  for  lighting  streets,  but 
dees  not  requii-e  it  to  exercise  such  power, 
there  is  no  general  duty  devolved  upon  the 
city  to  light  the  street^  that  will  make  its 
failure  to  do  so  actionable  riegligence.  Day- 
tona  V.  Edson   (Fla.),  4-1000. 

(4)    i)fefective  bridges. 

Bridge  ii^ithout  limits  of  municipal- 
ity. —  Although  a  bridge  is  situated  on  a 
road  a  considerable  distance  from  a  munici- 
pality, yet  if  the  city  asSuiries  the  control 
and  ownership  thereof,  it  will  be  legally 
bound  to  use  ordiiiary  diligence  to  keep  it  in 
a  reasonably  safe  condition.  Macfcay  v.  Salt 
take  City  (Utah),  4-824. 

Accident  occurring  before  approach 
to  bridge  \raa  reached^  —  lb  an  actioli  to 
recover  damages  for  personal  injuries  Stiflfeted 
by  a  persofi  driving  along  a  highwif,  iti  con- 
sequence of  the  negligence  of  the  eotinty  ill 
permitting  a  bridge  to  remain  ill  a  defective 
ard  dangerous  condition,  where  the  petition 
does  not  allege  the  creation  or  maintenance 
of  a  nuisance,  and  where  the  evidence  shows 
tliat  the  accident  occurred  before  the  ap- 
proach to  the  bridge  was  reached,  the  plain- 
tiff cannot  contend  that  "  the  question  of 
liability  does  not  turn  on  where  the  accident 
happened,  but  does  turn  on  the  question  of 
•what  caused  it."  Wilson  v.  Wapello  County 
(la.),  6-958. 

Wliere  a  county  is  bonid  to  repair  bridges, 
bvit  not  ordinary  roadways,  it  is  proper,  in 
an  action  against  it  to  recover  for  personal 
irijurtes  caused  by  a  defective  bridge  to  a 
person  driving  along  the  highway,  to  in- 
struct tWe  jury  that  if  they  find  as  a  fact 
tHat  the  accident  Occurred  before  the  horses 
entered  upon  the  approach  to  the  bridge  and 
While  still  traveling  upon  the  common  road- 
■rt'ay,  the  plaintiff  is  not  entitled  to  recover. 
Wilson  V.  Wapello  County    (la.),  6-958. 

(5)    Construction  of  subway  tunnel. 

Injury    to    abutting    oiraer.    —    Any 

agency,  even  when  properly  used  in  a  street, 
not  for  the  improvement  thereof  but  to  pro- 
ip.oia  a  business  enterprise  of  the  city,  which 
injuries  the  property  of  abutting  owners  im- 
]io3es  a  liaibility  on  the.  city ;  and  therefore 
the  city  is  liable  for  such  injuries  caused  by 
siniing  a  shaft  in  a  street  in  order  to  remove 
earth  from  a  subway  tunnel  which  the  city  is 
constructing  under  tho  street.  In  re  Rapid 
Transit  S.  Com'rs    (N'.  Y.),   IS-.^Oe. 

tiateral  support  of  buildings.  —  The 
owner  of  a  building  which  is  injured  by  the 


loss  of  lateral  support  caused  by  the  con- 
struction of  a  subway  tunnel  under  the  ad- 
jacent street,  though  he  does  not  own  the 
fee  in  any  part  of  the  street,  is  entitled  to 
compensation  for  the  injury  by  virtue  of  tu6 
New  York  Rapid  Transit  Act  (Laws  18Sl, 
C.  4,  I  39),  authorizing  the  city  of  New  York 
to  coistruet  the  subway^  and  providing  that 
the  city  may  condemn  the  "  rights,  privileges, 
franchises,  and  easeinents,  whetter  of  owners, 
or  abutters  or  others  *'  interfered  with  by  the 
construction  and  operation  of  the  subway. 
In  re  Rapid  Transit  R.  Com'rs  (N.  Y.),  18- 
366. 

(6)    Trees  on  sidewalks. 

Injury  caused  by  falling  of  dead 
limb.  —  A  milnicipality  is  not  liable  at  com- 
mon  law  for  injuries  resulting'  to  a  person 
Walking  on  one  of  its  Streets  ffOin  the  fall- 
ing of  a  dfead  limb  of  a  tree  overhanging  the 
street.     Miller  v.  Dettoit  (Mich.),  16-832. 

The  Jlichigan  statute  Which  provides  for 
the  recovery  of  damages  against  municipal 
corporations  for  injuries  caused  or  sustained 
by  reason  of  defective  public  highways, 
streets,  bridges,  sidewalksj  crosswalks,  or  cul- 
verts, dbes  hot  render  a  ihuhiciptllity  liable 
for  injuries  resulting  to  a  pedestrian  from 
the  falling  Of  a  dead  limb  of  d  tree  standing 
ill  otie  of  its  streets.  The  presence  faf  a  dead 
limb  on  a  tree  overhanging  a  public  highway 
does  not  constitute  a  defect  in  the  highway, 
either  with  the  eotamon  understdnding  of  the 
term  or  within  the  faieaning  of  the  statute, 
whichj  being  in  derogation  of  the  common 
law,  must  be  Btriotly  coilstrued.  Moreover, 
the  fact  that  the  varioiis  specific  portions  of 
the  highway,  such  as  sidewalks,  culverts,  and 
bridges,  are  mentioned  in  the  title  of  the 
statute,  clearly  indicates  tha,t  it  Was  intended 
to  refer  only  to  the  phySicstl  highway  and  its 
method  of  construetioti,  inaihtfenance,  and  re- 
pait.    Miller  d.  Detroit  (Mich.),  16-832. 

The  charter  of  the  citjf  of  Detroit)  which 
gives  the  Hiuliicipal  authorities  po*er  tO  di- 
.rect  and  regulate  the  planting  and  to  provide 
for  the  preservation  of  ornamental  trees, 
does  not  impose  ufion  tM  city  aiiy  liability 
for  such  an  accideht  as  that  above  mfentidrted. 
Miller  v.  Detroit    (Mich.),   16-882. 

d.    Concurring   causes. 

Rule  that  city  is  liable.  —  Wliere  two 
causes  combine  to  produce  an  injury,  both 
in  their  nature  proximate,  the  one  being  a 
defect  In  a  city  street  and  the  other  some 
accident  for  which  neither  party  is  respoiisi- 
ble,  such  as  tlie  accident  of  a  horse  running 
away  beyond  control,  the  city  is  liable,  pro- 
vided the  plaintiff  was  not  at  fault  and  the 
injury  would  not  have  been  sustained  but 
for  the  defect  in  the  street.  'Tliere  can  be 
no  recovery  if  the  accident  be  Caused  by  the 
ililiskilfulness  or  want  of  care  of,  the  plain- 
tiff or  his  driver,  or  if  it  eaii  be  sjiowii  thai 
the  plaintiff  by  any  want  of  care  directly 
caused  the  accident.  .Tanes  i .  Tampa  ( Fla. ) , 
11-510. 

An  allegatioil  tlfat  a  city  \^6hgftillJ'  hnd 
negligently    permitted    lumbMj    brickj    stone; 
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and  building  materials  to  oooupy  more  than 
was  necessary,  to  wit,  more  than  one-half 
of  one  street  and  a  large  portion  of  another 
street  at  the  intersection  of  the  two  streets, 
and  to  80  remain  after  the  city  had  notice 
thereof,  and  during  the  night,  without  being 
enclosed  with  any  fence  or  without  any 
lighted  lanterns  or  other  suflScient  protection 
or  signals  placed  thereon  or  about  the  same 
to  guard  such  lumber,  brick,  stone,  and  build- 
ing materials,  or  to  denote  the  presence 
thereof,  and  that  plaintiff's  team  during  the 
nighttime  becoming  frightened  by  the  whistle 
of  a  locomotive,  became  temporarily  unman- 
ageable by  reason  of  such  obstrviction  of  the 
street,  and  came  in  contact  with  and  struck 
upon  and  against  such  lumber,  brick,  stone, 
and  building  materials,  and  by  reason  thereof 
plaintiff's  horse  was  killed  and  another  in- 
jured without  fault  or  negligence  on  the  part 
of  the  plaintiff.  States  a  cause  of  action.  Since 
if  the  injury  would  not  have  been  sustained 
but  for  the  obstruction  in  the  street  caused 
by  the  negligehce  of  the  city,  and  there  was 
no  negligehce  or  fault  on  the  part  of  the 
plaintiff  or  his  servant,  the  city  is  liable. 
Janes  V.  Tampa   (Fla.),  11-SlO. 

Where  a  person,  while  walking  along  a.  dity 
street,  is  overcolne  by  vertigo.  Or  soWe  other 
eofldition  superinduced  by  disease,  and,  on 
reaching  out  for  a  small  tree  in  the  boule- 
vard, falls  on  a  pile  Of  rails  negligently  per- 
mitted to  remain  there  by  the  city,  and  re- 
ceives injuries  from  which  he  immediately 
dies,  the  proximate  caUse  of  his  injury  con- 
sists not  Only  of  his  dazed  cOfldition,  which 
is  ttot  negligence,  but  also  Of  the  negligence 
of  the  city  in  permitting  the  obstfuetion  oU 
the  sidewalk;  and  such  injury  being  oAe 
Which  the  (iiiy  could  have  reasonably  antici- 
pated as  likely  to  follow  from  its  negligent 
act,  it  is  liable  therefor.  Woodson  t.  Metro^ 
politan  St.  R.  Co.   (Mo.),  20-1039. 

Rule  restHcting  liability.  '-  Within 
the  rale  and  exception  that  the  special,  stat- 
utory liability  of  a  municipality  for  defects 
in  a  highway  exists  Only  as  to  those  Using 
the  highway  in  the  ordinary  manner  for  pur- 
poses of  travel  and  that  a  runaway  horse  is 
not  within  that  use,  but  that  such  liability 
may  exist  as  to  one  driving  along  a  street  in 
an  ordinary  manner  and  coming  into  immedi- 
ate contact  with  a  defect  therein  on  account 
of  a  sudden  or  spasmodic  movement  of  the 
horse,  causing  a  momentary  loss  of  control 
on  the  part  of  the  driver,  a  horse  which  shies 
at  an  electric  car  and  then  runs  uncontrolled 
a  distance  of  about  ninety  feet  before  plung- 
ing through  an  open  bridge,  cannot  be  said 
to  tave  been  only  momentarily  uncontrolled 
so  as  to  subject  the  municipality  to  liability 
for  failure  to  guard  properly  the  open  bridge. 
Ehleiter  v.  Milwaukee   (Wis.),  2-178. 

e.  Persons  entitled  to  protection. 

Children  at  play.  —  A  boy  running  along 
a  street  while  engaged  in  play,  as  where  he 
is  trying  to  catch  another  boy,  if  he  is  in 
fact  traveling  in  a  proper  manner,  is  a  trav- 
eler on  the  highway  and  within  the  protec- 


tion of  a  statute  giving  a  right  of  action  in 
favor  of  any  person  or  persons  sustaining 
bodily  injury  upon  any  of  the  public  high- 
ways'or  streets  in  the  state  by  reason  of  ne- 
glect of  the  authorities  to  lieep  the  same  rea- 
sonably safe  and  fit  for  travel.  Beaudin  V. 
Bay  City    (Mich.),  4-248. 

Roller  skaters.  —  While  a  city  is  under 
no  obligation  to  ftiake  its  sidewalks  safe  for 
roller  skating,  the  mere  fact  that  a  person  is 
injured  by  a  defect  in  the  sidewalk  svhile 
using  it  for  roller  skating  will  not  defeat  a 
recovery  for  the  injury.  The  test  of  liability 
is  whether  the  sidewalk  is  safe  for  ordinary 
use.     Collins  v.  Philadelphia    (Pa.),    19-072. 

Bicyclists.  —  Under  a  statute  requiring 
muneipalitics  to  keep  the  highways  safe  and 
convenient  for  drivers,  no  duty  is  iraposerf 
to  keep  the  highways  safe  and  convenient  for 
bicycles.     Fox  v.  Clarke   (R.  I.),  1-548. 

A  bicycle  rider  may  recover,  as  any  Other 
traveler,  for  a  breach  Of  statutory  duty  in 
reference  to  a  highway,  but  not  for  a  defect 
which  would  not  have  caused  injury  to  an 
ordinary  traveler.  Fo&  V.  Clarke  (E,  I.), 
1-54S. 

Since  ordinary  travel  includes  the  use  of  a 
street  by  one  riding  a  bioycle,  it  follows  that 
a  city  is  bound  to  use  reasonable  cai'e  to  keep 
its  strefets  reasonably  safe  for  the  use  Of  bi- 
cycles; hut  if  its  streets  are  reasonably  safe 
and  convenient  for  travel  generally,  it  is  not 
liable  for  a  failure  to  make  special  provisions 
required  only  for  the  safety  and  convenience 
of  persons  using  bicycles  thereon.  MolWay 
V.  Chicago   (111.),  16-424. 

In  an  action  against  a  city  to  recover  for 
personal  injuries  resulting  from  a  fall  from; 
a  bicycle,  alleged  to  have  been  caused  by  a 
defect  in  the  street,  requests  by  the  defend- 
ant for  instructions  to  the  jury  that  ordinary 
travel  does  not  include  the  use  of  a  street  by 
one  riding  a  bioycle  thereon,  and  that  the 
city  is  not  liable  even  though  the  street  was 
not  reasonably  safe  for  travel  by  a  person 
riding  a  bioycle  thereon,  if  it  was  reasonably 
safe  for  travel  thereon  by  persons  riding  in 
vehicles  such  as  wagons,  carriages  and  other 
similar  vehicles,  are  properly  fefused.  Mol- 
way  V.  Chicago   (111.),  16-424. 

f.  Contributory  negligence. 
(1)   Degree  of  care  required. 

General  rule.  —  A  pedestrian ;  traveling 
the  streets  of  a  city  is  bound  to  exlercise  rea- 
sonable care,  and  to  avoid  obstructions  which 
he  can  easily  discover  and  avoid.  Woodson 
V,  Metropolitan  St.  R.  Co.   (Mo.),  20-1039. 

Bight  of  pedestrian  to  assnme  that 
sideixralh  or  voad«ray  is  safe.  —  All  that 
is  required  of  a  pedestrian  upon  the  street  is 
ordinary  care,  and  this  does  not  necessitate 
his  looking  constantly  where  he  treads.  He 
may  run  to  catch  a  car,  and  when  doing  so, 
and  about  to  cross  an  intervening  ear  track 
upon  which  an  electric  car  may  ,be  coming 
at,  any  time,  he  may  without  negligence  di- 
vide his  attention  between  the  Car  he  is  beht 
on  catching  and  the  intervening  car  track 
He  is  not  bound  to  be  looking  constantly  at 
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his  feet  and  has  the  right  to  assume  that  the 
roadway  is  safe  for  travel.  Weber  v.  Union 
Development,  etc.,  Co.   (La.),  12-1012. 

A  pedestrian  is  entitled  to  the  free  use  of 
any  portion  of  the  sidewalk  which  is  open  for 
public  use,  and  has  the  right  to  assume  that 
It  is  free  from  obstructions  and  in  a  reason- 
ably safe  condition  for  travel;  and  if,  because 
his  attention  is  attracted  by  an  external  ob- 
ject or  because  his  mind  is  distracted,  he 
fails  to  notice  an  obstruction  at  a  point 
■where  he  is  not  required  to  expect  it,  and  he 
sustains  an  injury  by  falling  over  it,  it  is 
the  province  of  the  jury  to  say  whether  he 
was  guilty  of  such  contributory  negligence  as 
disentitles  him  to  recover.  The  same  rule 
applies  whether  his  attention  is  diverted  by 
an  external  object  or  by  the  concentration  of 
his  thoughts  upon  some  absorbing  question. 
Merchants  lee,  etc.,  Co.  v.  Bargholt  (Ky.), 
16-965. 

Use  of  sideniralk  for  commnnication 
nritli  street.  —  The  use  of  a  sidewalk  by 
the  owner  of  a  lot  for  communication  with 
the  street  is  equally  legitimate  as  the  use  for 
passing  longitudinally  along  it,  and  no  higher 
degree  of  care  is  required  in  the  former  than 
in  the  latter  use.  Schindler  v.  Schroth 
(Cal.),  2-670. 

Obstruction  in  plain  sight  and  easily 
avoidable.  —  Where  a  person  while  proceed- 
ing to  cross  a  street  falls  on  a  pile  of  rail- 
way rails  negligently  left  in  a  space  between 
the  paved  part  of  the  sidewalk  and  the  curb, 
but  in  plain  sight  and  easily  avoidable,  he  is 
guilty  of  contributory  negligence  as  a  matter 
of  law,  if  he  is  in  his  normal  condition  and 
has  his  senses  at  the  time.  Woodson  v.  Met- 
ropolitan St.  R.  Co.   (Mo.),  20-1039. 

Attempt  to  drive  over  ground  not 
part  of  higbvray.  —  A  person  driving  a 
wagon  along  the  traveled  portion  of  a  coun- 
try road,  who  attempts,  in  order  to  escape 
the  dust,  to  drive  from  the  track  in  which 
he  is  traveling  to  another  track  about  nine 
feet  distant,  and  without  investigating  the 
intervening  ground  which  is  not  used  as  a 
road,  is  guilty  of  contributory  negligence  de- 
feating any  right  of  recovery  by  his  wife  for 
an  injury  sustained  by  her  by  reason  of  the 
upsetting  of  his  wagon  between  the  two  road- 
ways.    Nelson  v.  Spokane   (Wash.),   13-280. 

(2)   Knowledge  of  defect. 

Knotirledge  barring  recovery.  —  A  per- 
son cannot  recover  for  injuries  resulting  from 
a  fall  which  was  occasioned  by  a  depression 
in  a  sidewalk  of  cement  blocks,  one  of  the 
blocks  in  the  middle  of  the  walk  having  sunk 
about  one  and  a.  half  inches  at  one  end, 
where  such  person  was  familiar  with  the  lo- 
cality and  had  frequently  seen  the  depression, 
and  where  the  accident  happened  during  the 
daytime,  though  others  had  previously 
tripped  at  the  same  place,  and  though  a  mu- 
nicipal officer  had  tripped  there  and  turned 
his  ankle  and  had  reported  the  facts  to  the 
trustees  of  the  municipality.  Terry  v.  Perry 
(N.  Y.),  20-796. 

Use  trith  knoix^ledge  of  defect  not 
poqtrlb^tory  negligence  per  se.  'x  It  is 


not  contributory  negligence  per  se  for  a  per- 
son to  use  a  highway  which  he  knows  to  be 
defective,  unless  the  defect  is  obviously  of 
such  character  that  no  person  exercising  or- 
dinary prudence  would  use  the  highway  at 
the  place  where  it  exists.  Missouri,  etc., 
Tel.   Co.  V.  Vandervoort    (Kan.),  6-30. 

Availability  of  less  convenient  bigh- 
■wray.  —  Where  a  person  Is  injured  while 
using  with  due  care  a  highway  which  he 
knows  to  be  defective,  the  fact  that  he  might 
have  used  another  and  safer  but  less  con- 
venient highway  does  not  render  him  guilty 
of  contributory  negligence.  Missouri,  etc., 
Tel.  Co.  V.  Vandervort  (Kan.),  6-30. 

(3)    Walking   in   roadway. 

Crossing  street  between  crossings.  — 

It  is  not  negligence  as  a  matter  of  law  for 
a  pedestrian  to  cross  a  public  street  at  a 
point  where  there  is  no  crosswalk.  The  use  of 
public  streets  between  crossings  is  not  lim- 
ited solely  to  animals  and  vehicles,  and  such 
use  by  footmen  does  not  necessarily  consti- 
tute negligence  if  due  caution  is  exercised. 
Southern  Bell  Tel.,  etc.,  Co.  «.  Howell  (Ga.), 
4-707. 

A  pedestrian  in  a  street  is  not  confined  to 
the  regular  crossing,  but  may  walk  upon  any 
part  of  the  street  or  traverse  it  diagonally 
without  thereby  forfeiting  his  right  to  re- 
cover for  injuries  occasioned  by  a  defect  in  ^ 
the  street.  Weber  v.  Union  Development,  | 
etc.,  Co.   (La.),  12-1012.  = 

Walking  in  gutter  because  of  muddy 
condition  of  sidewalk.  —  A  pedestrian  in 
a  city  street  who  leaves  the  sidewalk,  which 
is  neither  obstructed  nor  unsafe  but  merely 
muddy  or  in  a  disagreeable  condition  to  walk 
on,  and  resorts  to  that  part  of  the  street 
constructed  for  a  gutter,  and  while  so  using 
and  passing  along  the  gutter,  steps  and  falls  , 
into  a  sewer  inlet  necessary,  as  a  matter  of 
common  knowledge,  to  drain  the  gutter,  is 
guilty  of  contributory  negligence  barring  any 
right  to  recovery  for  the  injuries  sustained. 
Mitchell  V.  Richmond   (Va.),  12-1015. 

g..  Notice   of   defect. 

Requirement  of  written  notice.  —  The 

legislature  may  legally  provide  that  ten  days' 
written  notice  to  the  city,  prior  to  the  acci- 
dent, of  the  existence  of  a  defect  in  a  street 
or  sidewalk,  shall  be  a  condition  precedent 
to  liability  for  damages  caused  thereby  to  in- 
dividuals. Schigley  v.  Waseca  (Minn.),  16- 
169. 

Absence  of  actual  notice.  —  In  order 
to  hold  a  village  liable  for  an  injury  sus- 
tained through  a  defect  in  a  street  crossing, 
of  which  defect  it  had  no  actual  notice.  It 
should  be  shown  that  the  defect  was  so  ob- 
vious and  existed  for  such  a  length  of  time 
as  to  indicate  that  the  authorities  knew,  or 
ought  to  hav^  known,  of  the  danger,  and  had 
known  it  long  enough  to  have  repaired  it. 
Miller  v.  Mullan   (Idaho),  19-1107. 

Evidence  reviewed  in  an  action  against  a 
municipality  to  recover  damages  for  personal 
injuries  caused  by  »  defective  sidewalk,  and 
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held  to  justify  a  trial  court  in  submitting 
to  the  jury  the  question  whether  the  defect 
had  existed  a  sufficient  length  of  time  prior 
to  the  accident  to  constitute  a  constructive 
notico  to  the  municipality.  Allen  u.  West 
Bay  City   (Mich.),  6-35. 

£videace  "  rumors  "  inadmissible.  — 
The  evidence  of  "  rumors "  as  to  the  condi- 
tion of  a  sidewalk  or  street  crossing  is  not 
admissible  in  an  action  against  a.  city  or  vil- 
lage for  damages  sustained  on  account  of  a 
defective  walk.  Miller  r.  Mullan  (Idaho), 
19-1107. 

Where  no  patent  or  obvious  defect 
is  apparent.  —  The  municipalities  of  this 
state  cannot  be  held  chargeable  with  notice 
of  the  time  when  and  conditions  under  which 
a  wooden  sidewalk  or  crosswalk  will  cease  to 
be  safe  for  pedestrians,  merely  on  account  of 
age  and  consequent  decay,  where  no  patent 
and  obvious  defect  is  apparent.  MiUer  v. 
iiullans   (Idaho),  19-1107. 

In  order  to  impose  liability  on  the  munici- 
pality for  injuries  sustained  on  a  crosswalk 
by  reason  of  the  rotten  and  decayed  condi- 
tion of  the  lumber  and  boards  out  of  which 
the  walk  was  constructed,  and  where  there 
is  no  particular  or  specific  patent  defect,  it 
must  appear  that  the  condition  of  the  walk 
was  such  that  danger  might  reasonably  be 
apprehended  at  any  time,  and  that  a  reason- 
ably prudent  person  would  have  repaired  it 
and  guarded  against  the  danger.  Miller  v. 
Mullan    (Idaho),   19-1107. 

h.   Notice  of  injury. 

Signature  to  notice.  —  The  notice  of  in- 
jury required  by  the  Iowa  statute  as  a  pie- 
requisite  to  a  right  of  action  against  a  mu- 
nicipality for  injuries  caused  by  a  defective 
street  or  highway  need  not  be  signed  by  the 
person  injured.  Sollenbarger  v.  Lineville 
(la.),  18-991. 

Sufficiency  of  specification  of  place 
of  injury.  —  The  provision  of  the  statute 
that  such  notice  must  specify  the  place  of 
the  injury,  is  not  satisfied  by  a  notice  which 
specifies  the  place  merely  as  "  on  West  Third 
Street,"  that  street  being  three-quarters  of 
a  mile  long.  Sollenbarger  r.  Lineville  (la.), 
18-991. 

It  is  error  to  submit  to  the  jury  the  suffi- 
ciency of  such  a  notice  of  injury  where  the 
statute  provides  that  notice  specifying  the 
place  of  injury  shall  be  given  in  writing,  and 
the  notice  given  merely  states  that  the  injury 
occurred  on  a  certain  street,  which  tho  evi- 
dence shows  was  three-quarters  of  a  mile 
long.  Sollenbarger  r.  Lineville  (la.),  18- 
991. 

Oral  testimony  as  to  contents  of 
■written  notice.  —  In  an  action  against  a 
municipality  for  personal  injuries  caused  by 
a  defective  highway,  oral  testimony  as  to  the 
contents  of  the  written  notice  of  injury,  re- 
quired by  the  Wisconsin  statute  to  be  served 
upon  the  municipality,  may  be  given  by  the 
person  who  drew  the  notice;  and  the  facts 
that  the  witness  fails  to  produce  a  memo- 
j-and«w  piade  by  him  in  respect  tq  the  notice 


and  that  he  gave  a  somewhat  different  ver- 
sion of  the  contents  of  the  notice  in  a  depo- 
sition taken  before  the  trial,  do  not  renckv 
his  testimony  inadmissible.  Garske  v.  Ridge- 
ville    (Wis.),  3-747. 

Notice  held  sufficient.  —  A  notice  to  the 
municipality  of  personal  injuries  caused  by 
a  defective  highway  considered  and  held  suf- 
ficient to  comply  with  the  Wisconsin  statute. 
Garske  v.  Ridgeville   (Wis.),  3-747. 

i.   Pleading. 

General  allegations  of  negligence.  — 

Municipal  corporations  are  required  to  exer- 
cise reasonable  diligence  in  repairing  defects 
in  streets  and  sidewalks  after  the  unsafe 
condition  is  known  or  ought  to  have  been 
known  to  them  or  to  their  officers  having  au- 
thority to  act  for  them.  It  is  essential  to 
liability  in  such  cases  to  allege  in  the  decla- 
ration facts  showing  negligence  on  the  part 
of  the  corporation,  and  a  mere  general  alle- 
gation that  the  corporation  negligently  suf- 
fered and  permitted  a  street  or  sidewalk  to 
remain  out  of  repair  without  alleging  knowl- 
edge of  the  defect,  the  time  it  was  permitted 
to  remain  out  of  repair,  or  other  facts  show- 
ing negligence  on  the  part  of  the  municipal 
body,  will  not  be  sufficient.  Daytona  v.  Ed- 
son    (Fla.),  4-1000. 

Variance.  —  Where  a  petition  alleges  that 
the  plaintiflf's  decedent  was  killed  by  an  ob- 
struction on  the  sidewalk  on  the  west  side 
of  C.  street  in  the  defendant  city,  and  that 
the  sidewalk  was  in  a  dangerous  condition 
by  reason  of  such  obstruction,  and  had  been 
so  for  a  long  time,  and  the  proof  shows  that 
the  obstruction  was  on  the  parkway  between 
the  paved  walk  and  the  curb,  and  not  else- 
where, there  is  no  fatal  variance,  since  the 
word  "  sidevpalk,"  in  general,  means  that  part 
of  the  street  intended  for  pedestrians,  and 
includes  all  the  space  between  the  building 
line  and  the  curb,  pedestrians  being  entitled, 
as  of  right,  to  use  all  such  space  unless  spe- 
cially restricted  by  ordinance.  Woodson  v. 
Metropolitan  St.  R.  Co.   (Mo.),  20-1039. 

j.  Evidence. 

Use  of  highway  by  others  without 
injury.  —  In  an  action  against  a  municipal- 
ity for  personal  injuries  caused  by  a  defec- 
tive highway,  it  is  not  erroneous  to  exclude 
evidence  offered  by  the  defendant  for  the  pur- 
pose of  showing  that  other  persons  drove  over 
the  locus  in  quo  about  the  same  time  with- 
out having  any  trouble.  Garske  r.  Ridge- 
ville  (Wis.),  3-747. 

Evidence  of  other  accidents.  —  In  an 
action  against  a  city  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  a  defect  in  one  of  its  sidewalks,  where 
the  evidence  shows  that  the  defect,  consist- 
ing of  a  slight  difference  in  level  between  two 
parts  of  the  walk,  was  of  such  a  trivial  char- 
acter that  it  was  not  naturally  dangerous, 
and  must  almost  inevitably  occur  in  the 
many  street  miles  of  a  city  unless  a  griev- 
ously burdensome  degree  pf 'cure  and  expense 
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is  to  be  exacted,  a  nonsuit  is  proper,  notwith- 
standing there  is  evidence  in  the  record  that 
other  persons  had  tripped  and  fallen  over  the 
same  obstruction.  While  evidence  of  other 
accidents  due  to  the  same  cause  may  suffice 
to  prevent  a  nonsuit  in  an  evenly  balanced 
case,  where  the  question  as  to  defendant's 
negligence  is  debatable,  it  is  not  sufficient 
of  itself  to  sustain  a  charge  of  negligence 
and  to  lay  the  foundation  for  damages  be- 
cause  of  the  maintenance  of  some  particular 
construction  of  pavements,  sidewalks,  or 
buildings.  There  must  blab  be  evidence  of 
such  a  fundamental  condition  of  the  thing 
under  scrutiny  as  will  at  least  permit  the 
inference  that  the  party  complained  of  has 
failed  to  discharge  the  duties  reasonably  and 
fairly  imposed  on  him  by  law.  Gastel  r. 
New  York   (N.  Y.),  lG-635. 

tJnaafe  condition  of  sidetralfa  at 
other  points  in  vieinity. —  In  a  case  where 
there  ia  no  dispute  as  to  the  particular  place 
at  which  an  injury  occurred  on  a  sidewalk 
or  crosswalk,  evidence  of  the  defective  or  un- 
safe condition  of  the  sidewalk  at  other  places 
within  that  vicinity  is  incompetent  and  in- 
admissible, except  it  be  in  a  case  where  it  is 
claimed  that  the  defect  was  not  a  special  one, 
but  was  due  rather  to  the  general  decayed 
and  bad  condition  of  the  wliole  walk,  of 
which  the  particular  place  where  the  injury 
was  suffered  was  a  part.  Miller  i'.  Mullan 
(Idaho),   19-1107. 

Obstruction  which  cansed  accident.— 
in  an  action  against  a  municipal  corporation 
to  recover  damages  for  injuries  sustained  by 
the  plaintiff  in  falling  over  a  hi,tchiug-post, 
the  post  itself  is  admissible  in  evidence  be- 
fore the  jury  when  accompanied  by  testi- 
mony identifying  the  post  and  describing  its 
physical  environment  as  it  stood  in  the 
ground.  District  of  Columbia  1".  Duryee  (D. 
C),  10-675. 

SufSoiency  to  sustain  verdict  for 
plaintiff.  —  Evidence  reviewed  in  an  action 
against  a  municipal  corporation  to  recover 
damages  for  personal  injuries  resulting  from 
the  unsafe  condition  of  th«  street,  and  held 
to  justify  the  jury  in  finding  a  verdict  for 
the  plaintiff.  Peterson  v.  Seattle  (Wash.), 
5-735. 

In  an  action  against  a  city  to  recover  for 
personal  injuries  resulting  from  a  fall  from 
a  bicycle  alleged  to  have  been  caused  by  a 
defect  in  the  street,  evidence  examined  and 
held  sufficient  to  sustain  a  verdict  for  the 
plaintiff.  Molway  v.  Chicago  (111.),  16- 
424. 

Immaterial  errors  in  rejection  of 
evidence.  —  Where,  in  an  action  against  a 
city  for  injuries  received  by  a  pedestrian 
while  walking  in  a  gutter  it  appears  as .  a 
matter  of  law  that  the  plaintiff  wfta  guilty 
of  contributory  negligence,  it  is  immaterial 
whether  the  trial  court  erred  in  rejecting 
evidence  offered  by  the  plaintiff  to  prove  that 
the  city  had  repaired  the  place  Wh6re  the 
accident  occurred,  and  that  similar  accidents 
had  happened  in  the  vicinity.  Mitchell  v, 
Richmond   (Va.),  12-1015. 


k.  Charge  of  court. 

Assumption  of  facts  not  proven.  —  In- 
structions, in  an  action  against  a  city  to  re- 
cover for  personal  injuries  sustained  by  the 
plaintiff  by  stepping  into  a  hole  in  the  side- 
walk,, examined  and  held  not  open  to  the  ob- 
jection that  they  assumed  facts  not  proven. 
Elliott  V.  Kansas  City   (Mo.),  8-653. 

Erroneous  instruction  as  to  measure 
of  care.  —  In  an  action  against  a  municipal 
corporation  to  recover  damages  for  injuries 
sustained  by  the  plaintiff  in  falling  over  a 
hitcbiljg-post  in  the  street,  the  instruction 
examined  and  held  to  state  erroneously  the 
measure  of  care  and  caution  required  of  the 
plaintiff  at  the  time  he  received  the  injury. 
District  of  Columbia  v.  Duryee  (D.  C),  10- 
675. 

Meaning  of  "  ordinary  oare>"  —  In  an 
action  against  a  city  to  recover  damages  for 
personal  injuries  suffered  by  the  plaintiff  in 
falling  through  a  hole  in  the  sidewalk  instruc - 
tions  as  to  the  meaning  of  the  term  "  ordi- 
nary care,"  aa  applied  to  the  duty  of  a  city 
to  keep  its  streets  in  a  safe  condition,  and 
regarding  the  power  of  the  city  to  delegate 
the  duty  of  repair  to  abutting  Owners,  ex- 
amined and  held  to  be  substantially  correct, 
Arkansas  City  v.  Payne   (Kan.),  18-82. 

Erroneous  omission,  of  vrord  "  reason* 
ably<"  —  Where  the  village  asked  the  court 
to  give  the  jury  an  instruction  On  the  ques- 
tion of  its  negligence  in  reference  to  Side- 
walks and  streets,  which  instruction  contained 
the  following  s?ntence:  "A  village  is  not 
guilty  of  negligence  for  a  failure  to  build 
sidewalks  on  all  its  streets,  but  when  it  has 
constructed  a  wA\k  it  must  be  kept  in  a  rea- 
sonably safe  condition,"  it  was  error  for  the 
court  to  strike  out  the  word  "  reasonably " 
and  then  give  the  requested  instruction  as 
thus  modified.  JIuiiicipalities  are  not  in- 
surers of  the  condition  of  their  streets  and 
walks,  atJd  the  most  that  can  be  required  is 
to  maintain  them  in  a  "  reasonably  safe'"' 
condition.  Miller  v.  Mullan  (Idaho),  19- 
1107. 

Instruction  ignoring  ^rincipftl  point 
in  dispute.  —  In  an  action  against  a  mu- 
nicipal tbrporation  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in  falling 
over  a  hitehing-post,  an  instruction  requested 
by  the  defendant  held  properly  refused  as 
ignoring  the  principal  point  in  the  dispute, 
viz.,  the  condition  of  the  hitching-post  before 
and  at  the  time  of  the  accident.  District  of 
Columhla  v.  Duryee   (D.  C.).  10-375. 

Absence  of  pleading  or  evidence  to 
sustain  requested  instruction.  >-  In  an 
action  to  recover  damages  for  personal  in- 
juries sustained  by  the'plaiMtiff  while  driv- 
ing along  a  tlefective  highway,  it  is  not  Er- 
roneous to  refuse  to  instruct  the  jury  that 
the  plaintiff  is  not  entitled  to  recover  if  his 
injury  was  due  to  a  defective  harness,  where 
there  is  nothing  in  either  the  pleadings  or 
the  evidence  to  show  that  the- harness  was 
defective.  Missouri,  etc.,  Tel.  Co.  r.  Vander- 
vort  (Kan.),  6-30, 
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In  action  tor  injuries  sustained  in 
falling  over  covering  of  coal  hole.  —  In 

an  action  against  a  city  for  damages  for 
injuries  sustained  by  a  pedestrian  in  falling 
on  the  covering  or  lid  of  a  coal  hole  on  a 
sidewalk,  where  the  evidence  is  conflicting  as 
to  the  distance  the  covering  extended  above 
the  surface  of  the  sidewalk,  an  instruction 
for  the  plaintiff  which  predicates  negligence 
on  the  part  of  the  defendant  on  a  finding 
that  the  defendant  neglected  its  duty  in  al- 
lowing the  covering  and  lid  of  the  coal  hole 
to  be,  on  the  date  of  the  accident  and  prior 
thereto,  "  in  an  unsafe  and  dangerous  condi- 
tion for  travel  thereon  on  account  of  the  cov- 
ering and  lid  of  said  coal  hole  extending  above 
the  level  of  the  sidewalk,"  is  not  erroneous 
as  ignoring  the  distance  the  covering  of  the 
hole  extended  above  the  surface  of  the  side- 
walk, and  in  any  event  the  defendant,  by 
asking  for  an  instruction  framed  in  similar 
terms,  is  precluded  from  complaining  of  the 
instruction  given  for  the  plaintiff.  Smart  w. 
Kansas  City   (Mo.),  13-932. 

In  such  an  action,  an  instruction  to  the 
jury  that  "  if  you  further  believe  from  the 
evidence  that  defendant  .  .  .  city  either 
knew  of  said  condition  of  said  coal  hole,  or 
by  the  exercise  of  ordinary  care  or  caution 
could  have  known  thereof  in  time  to  have 
had  reasonable  opportunity  to  have  repaired 
said  defect,  if  any,  or  had  a  reasonable  op- 
portunity to  have  caused  the  same,  if  any, 
to  have  been  repaired  in  time  to  have  pre- 
vented the  accident,  .  .  .  but  failed  and  ne- 
glected to  do  so,  .  .  .  you  will  find  for  the 
plaintiff,"  is  not  erroneous  aa  making  the  de- 
fendant an  insurer  of  the  safety  of  its  streets 
and  sidewalks.  Smart  v.  Kansas  City  (Mo.), 
13-932. 

In  action  for  injuries  sustained  in 
falling  over  hitching-post.  —  In  an  ac- 
tion against  a  municipal  corporation  to  re- 
cover damages  for  injuries  sustained  by  the 
plaintiff  in  falling  over  a  hitching-post  in 
the  street,  the  evidence  examined  and  held 
insufficient  to  justify  the  court  in  instruct- 
ing the  jury  that  where  said  hitching-post 
was  located  was  a  corner  of  the  street  where 
pedestrians  usually  crossed,  and  where  such 
obstruction  would  have  been  quite  unusual, 
or  in  asking  the  jury  to  decide  whether  at  a 
particular  intersection  of  streets  the  public 
only  uses  as  a  crossing  way  such  portions 
of  the  ground  as  are  within  the  direct  side- 
walk lines,  or  in  asking  the  jury  to  deter- 
mine whether  the  public  had  at  the  particu- 
lar place  in  question  traveled  a  crossing  way 
outside  of  the  various  sidewalk  lines,  or  in 
asking  the  jury  to  determine  whether  that 
particular  kind  of  a  post  shovild  have  been 
permitted  "  in  that  part  of  the  sidewalk  that 
was  the  established  part,  for  tlie  purpose  of 
crossing  the  street."  Di-strict  of  Columbia 
V.  Duryee  (D.  C),  10-67.5. 

In  action  for  Injuries  caused  by  fall 
of  aurning.  —  In  an  action  to  recover  for 
personal  injuries  caused  by  the  fall  of  an 
awning  upon  the  plaintiff  while  the  latter 
was  walking  along  a  public  street  in  a  city, 
an   instruction  that  if  the  use  of  the  side- 
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walk  was  made  dangerous  to  the  plaintm 
and  others  under  the  conditions  that  existed 
on  the  day  of  the  accident  by  the  awning 
being  left  in  a  lowered  condition,  and  if  it 
would  have  been  safe  if  the  awning  had  been 
raised,  then  it  was  the  defendant's  duty  to 
adopt  the  safe  method,  and  if  he  knew,  or  in 
the  exercise  of  ordinary  care  could  have 
known,  that  such  a  wind  was  blowing  and 
beating  upon  the  awning  as  to  make  it  dan- 
gerous when  down,  then  he  was  guilty  of 
negligence,  is  not  objectionable  as  im.posing 
upon  the  defendant  an  absolute  duty  to  use 
the  safer  of  two  methods  in  the  management 
of  the  awning,  and  thus  taking  from  the  jury 
the  question  whether  the  conduct  of  the  de- 
fendant was  conformable  with  the  require- 
ments of  ordinary  care  and  prudence  under 
the  circumstances  of  the  case.  Nor  is  it  ob- 
jectionable as  assuming,  without  proof,  that 
the  wind  at  the  time  of  the  accident  was 
dangerously  high.  MeCrorey  v.  Thomas 
(Va.),  17-373, 

In  such  an  action,  where  it  appears  that 
the  awning  was  erected  by  an  independent 
contractor,  but  had  been  turned  over  to  the 
defendant,  and  accepted  by  him,  a.  year  or 
more  prior  to  the  accident,  a  request  for  an 
instruction  that  the  defendant  is  not  liable 
if  the  awning  was  erected  by  an  independent 
contractor  and  turned  over  to  the  defendant 
in  apparently  good  condition,  unless  it  fur- 
ther appears  that  some  defect  existed  in  it 
at  the  time,  or  subsequently  developed  there- 
in, which  should  have  been  discovered  by  the 
defendant  in  the  exercise  of  ordinary  care, 
or  that  the  awning  was  negligently  used  or 
managed,  is  properly  refused.  Not  only 
would  such  an  instruction  tend  to  mislead 
the  jury  as  to  the  burden  of  proof  upon  the 
question  of  negligence,  but  it  would  also  pre- 
sent an  immaterial  fact  for  their  considera- 
tion, viz.,  the  erection  of  the  awning  by  the 
independent  contractor.  MeCrorey  v.  Thomas 
(Va.),  17-373. 

1.   Province  of  jury. 

When  submission  of  case  to  jury 
proper.  —  In  an  action  against  a  city  to  re- 
cover damacrps  for  personal  injuries  caused 
by  the  condition  of  a  street,  which,  at  the 
time  of  the  accident,  was  being  improved  by 
a  contractor,  where  the  evidence  shows  that 
the  hole  which  caused  the  accident  was  four 
feet  long,  two  feet  wide,  and  hub  deep,  and 
had  existed  for  at  least  three  months  in  a 
part  of  the  street  which  had  been  opened  to 
the  public,  and  was  filled,  at  the  time  of  the 
accident,  v.ith  slush  of  the  color  of  the  road, 
so  as  not  to  be  easily  seen  or  distinguished, 
it  is  proper  to  submit  the  case  to  the  jury, 
Norbeck  v.  Philadelphia   (Pa.),  16-430. 

While  it  is  a  matter  of  common  knowledge 
that  board  sidewalks  and  crossings  ordinarily 
used  in  villages  and  cities  of  this  state  will 
rot  and  decay  in  course  of  time,  still  the 
length  of  time  in  which  they  will  become 
dangerous  and  unsafe  is  so  indefinite  and  un- 
certain, and  subject  to  so  many  influences 
either  advancing  or  retarding  the  process  of 
decay,   that   no   fixed  and  definite  length   of 
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time  can  be  established  as  a  specific  time  at 
and  after  which  the  walk  will  become  unsafe. 
The  question  of  the  unsafe  condition  of  the 
walk  caused  by  reason  of  age  and  decay  is 
purely  a  question  of  fact,  to  be  submitted  to 
the  jury  in  each  specific  case,  depending  upon 
the  special  circumstances  of  the  particular 
case.  Miller  r.  Mullau  (Idaho),  19-1107. 
Erroneous  submission,  of  case  to  jury. 

—  The  question  submitted  to  the  jury  in  an 
action  for  injury  to  a  child  caused  by  a  de- 
fective sidewalk,  as  to  the  care  and  diligence 
required  by  the  municipality  in  reference  to 
11  sidewalk,  held  to  be  erroneously  submitted. 
Beaudin  v.  Bay  City   (Mich.),  4-248. 

Questions  for  jury  under  conflicting 
evidence,  —  In  an  action  against  a  munici- 
pal corporation  cu  recover  damages  for  per- 
sonal injuries  resulting  from  the  unsafe  con- 
dition of  the  street,  where  the  evidence  is 
conflicting,  it  is  for  the  jury  to  determine 
whether  the  defendant  was  guilty  of  negli- 
gence, whether  its  negligence  was  a  proximate 
cause  of  the  plaintiff's  injury,  and  whether 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence.    Peterson  v.  Seattle   (Wash.),  5-735. 

Qnestion  of  frequency  of  inspections. 

—  The  question  of  the  frequency  of  the  in- 
spections and  examinations  of  sidewalks  and 
street  crossings  that  should  necessarily  be 
made  by  municipal  authorities  is  a  question 
of  fact  to  be  determined  by  the  jury  under 
ihe  particular  conditions  and  circumstances 
of  each  case.  Miller  v.  Mullan  (Idaho),  19- 
1107. 

m.  Damages. 

Effect  of  statement  of  amount  claimed 
in  declaration.  —  In  an  action  against  a 
municipal  corporation  to  recover  damages  for 
injuries  sustained  by  the  plaintiff  in  falling 
over  a  hitchingpost,  it  is  not  error  for  the 
court  to  caution  the  jury  that  there  can  be 
no  recovery  of  damages  beyond  the  amount 
named  in  the  declaration.  District  of  Co- 
lumbia v.  Duryee  (D.  C),  10-675. 

Effect  of  filing  claim  for  lesser 
amount.  ^  In  an  action  against  a  munici- 
pality for  damages  for  injuries  sustained  by 
reason  of  a  defect  in  a  bridge,  the  plaintiff 
is  not  precluded  from  recovering  damages 
actually  sustained  by  the  fact  that  he  has 
previously  filed  a  claim  against  the  munici- 
pality for  a  lesser  amount  of  damages. 
Mackay  v.  Salt  Lake  City  (Utah),  4-824. 

n.  Action  over  against  wrongdoer. 

Right  of  action  against  abutting 
oiraer.  .—  A  municipal  corporation  has  the 
right  to  be  reimbursed  by  the  abutting  owner 
or  occupier  for  damages  paid  by  it  for  per- 
sonal injuries  caused  by  the  defective  con- 
dition of  its  sidewalks,  unless  the  primary 
liability  is  upon  the  municipality  for  failure 
to  perform  its  duty  in  respect  to  the  prem- 
ises.    New  Castle  v.  Kurtz  (Pa.).  1-943. 

Iilability  of  owner  of  leased  property. 
—  Where  an  area  way  and  trapdoors  are 
placed  in  a  sidewalk  for  the  exclusive  benefit 
of  an  abutting  building,  the  owner,  who  has 


control  of  the  building  and  its  maintenance 
nnd  the  actual  possession  of  a  part  thereof, 
is,  notwithstanding  the  fact  that  he  has  let 
ofiices  and  storerooms  therein,  liable  for  in- 
juries resulting  from  his  failure  to  maintain 
such  trapdoors  in  a  reasonably  safe  condition 
for  passersby.  Seattle  v.  Puget  Sound  Im- 
provement Co.   (Wash.),  14-1045. 

Pleading  in  action  by  munieipallty.— 
In  an  action  by  a  municipality  to  obtain  re- 
imbursement from  an  abutting  owner  of  the 
amount  of  damages  paid  by  the  municipality 
for  personal  injuries  resulting  to  a  pedestrian 
from  defective  trapdoors  in  the  sidewalk  in 
front  of  the  defendant's  premises,  a  complaint 
alleging  that  the  defendant  maintained  such 
trapdoors  for  his  own  benefit,  that  such  trap- 
doors were  wrongfully  raised  above  the  sur- 
face of  the  sidewalk,  and  that  they  were  worn 
smooth  and  slippery  and  were  dangerous,  is 
sufficient  to  permit  of  a  recovery  by  the  plain- 
tiff, since  the  negligence  alleged  is  that  of 
the  defendant  and  not  of  the  plaintiff.  Seat- 
tle t.  Puget  Sound  Improvement  Co.  (Wash.), 
14-1045. 

o.  Liability  of  highway  officers. 

Malfeasance  of  officer.  —  Want  of  means 
to  make  repairs  will  not  relieve  highway  offi- 
cers from  liability  for  injuries  caused  by  de- 
fects in  a  highway,  where  the  condition  of  the 
highway  is  the  result  of  malfeasance  of  the 
officer.  Batdorff  v.  Oregon  City  (Ore.),  18- 
287. 

Nonfeasance  of  officer.  —  Where  an  in- 
jury is  sustained  in  consequence  of  the  non- 
feasance of  a  highway  officer  in  failing  to 
perform  the  duties  required  of  him,  the  want 
of  available  funds  to  make  repairs  will  ex- 
onerate him.  Batdorff  v.  Oregon  City  (Ore.), 
18-287. 

p.  Liability  of   abutting  owners. 

Maxim  res  ipsa  loquitur.  .—  In  the  ab- 
sence of  any  issue  as  to  a  nuisance,  the  lia- 
bility of  the  owner  of  a  building  for  damages 
to  a  traveler  on  the  highway,  caused  by  the 
falling  of  an  awning  attached  to  the  building, 
is  to  be  determined  upon  the  principles  of 
negligence  in  accordance  with  the  maxim 
"  res  ipsa  loquitur,"  and  not  upon  the  doc- 
trine of  the  insurance  of  safety.  Waller  v. 
Boss  (Minn.),  10-71.5. 

Where  a  pedestrian  traveling  along  a  hlgh- 
Aiay  is  injured  by  the  fall  of  an  awning  at- 
tached to  a  building,  the  maxim  res  ipsa 
loquitur  applies,  and  the  burden  is  upon  the 
owner  of  the  awning  to  disprove  the  existence 
of  negligence  by  evidence  that  it  was  erected 
and  maintained  with  ordinary  and  reasonable 
care.     McCrorey  r.  Thomas   (Vt),  17-373. 

Deposit  of  building  materials  on 
higbivay.  —  Abutting  owners  have  the  right 
to  deposit  in  the  street  building  materials  re- 
quired for  the  improvement  of  abutting  prop- 
erty, but  such  a  right  must  be  legally  exer- 
cised and  is  subject  to  regulation  in  the 
public  interest.  Friedman  / .  *5iiare  &  Triest 
Co.   (X.  J.).  2-407, 
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An  abutting  owner  who  stores  materials  in 
the  street  is  not  under  ordinary  circumstances 
charged  with  a  duty  tq  render  such  materials 
safe  for  persons  who  attempt  to  use  them  for 
their  own  purposes.  Friedman  c.  Snare  & 
Triest  Co.  (N.  J.),  2-497. 

Limitations  of  right  to  deposit  ma- 
terials. —  As  a  general  rule,  owners  of  prop- 
erty abutting  on  a  street  in  a  city  may  use 
such  parts  of  the  street  as  are  necessarily  for 
the  enjoyment  of  their  property.  This  right 
of  use  includes  the  riglit  temporarily  to  de- 
posit in  the  street  material  necessary  for  this 
construction,  erection,  or  repair  of  a  building, 
in  the  absence  of  municipal  regulations  to  the 
contrarj'.  But  the  right  to  deposit  such  ma- 
terial for  the  erection  or  repair  of  a  building 
must  not  interfere  with  the  right  of  the  pub- 
lic to  use  the  street,  or  unreasonably  inter- 
fere with  the  rights  of  an  adjacent  property 
owner,  and  such  material  must  not  remain  in 
the  street  an  unreasonable  length  of  time. 
Culbertson  y.  Alexander  (Okla.),  10-916. 

In  an  action  against  an  abutting  owner  to 
recover  da;ilages  sustained  by  the  plaintiff,  an 
adjoining  owner,  by  reason  of  the  act  of  the 
defendant  in  storing  building  materials  in  the 
public  street,  the  questions  whether  the  ma- 
terial remained  in  the  street  an  unreasonable 
time,  and  whether  reasonable  caie  v.as  exer- 
cised to  prevent  interference  with  the  prop- 
erty or  business  of  the  plaintiff,  are  questions 
of  fact  for  the  jury  to  determine  under  all  the 
circumstances  of  the  ease.  Culbertson  v. 
Alexander  (Okla.),  10-916. 

TJse  of  building  materials  by  chil- 
dren for  play.  —  The  fact  that  building  ma- 
terials lying  in  a  street  may  be  attractive  to 
children  as  a  place  for  play,  does  not  impose 
upon  an  abutting  owner  the  duty  so  to  ar- 
range the  materials  as  to  render  them  safe 
for  such  use.  Friedman  v.  Snare  &,  Triest 
Co.  (N.  J.),  2-497. 

There  is  nothing  in  the  mere  existence  of 
building  materials  as  an  obstruction  in  the 
street  that  denotes  an  invitation  to  the  passer- 
by or  child  to  use  the  same  for  his  own  pur- 
poses. Friedman  v.  Snare  &  Triest  Co.  (N. 
J.),  2-497. 

Onty  of  OTvner  out  of  occupancy  as 
to  ice  on  sidewalk.  —  The  owner  of  prop- 
erty out  of  occupancy,  with  the  sidewalk  in 
proper  repair  and  the  property  properly  con- 
structed and  in  good  repair,  is  not  bound  to 
keep  a  watch  over  the  sidewalk  to  prevent 
the  formation  of  ridges  of  ice  upon  it,  and 
cannot  be  held  liable  for  injury  c6nse'(luent 
upon  a  sudden  accumulation  of  ice.  NSw 
Gastle  V.  Kurtz  (Pa.),  1-943. 

8.    IMPBOVEMENT    OF    PUBLIC    KOADS. 

Mandamus  to  supervisors.  —  The  pro- 
visions of  the  Michigan  statute  (Act  No. 
419,  Local  Acts  1899,  as  amended  by  Act 
No.  335,  Local  Acts  1901)  relating  to  the 
control  and  improvement  of  the  roads  of 
Saginavr  county  and  the  raising  of  funds  to 
pay  therefor  are  inconsistent  with,  and  re- 
peal by  implication,  so  far  as  Saginaw  county 
in  concerned,  the  general  statute  of  the  state 


(sections  26  and  27,  Act  No:  230,  Public 
Acts  1895)  providing  for  a  township  system 
of  roads;  and  mandamus  will  lie  against  a 
supervisor  of  a  township  in  Saginaw  county 
to  compel  him  to  spread  upon  the  rolls  of  his 
township  certain  county  road  taxes  as  or- 
dered by  the  county  board  of  supervisors  un- 
der authority  of  the  later  statute.  Board  of 
Supervisors  v.  Hubinger  (Mich.),  4-792. 

STRIKES. 

See  Labor  Combinations,  7. 

Delay  in  delivery  of  telegram  caused  by  strike, 
see  Telegraphs  and  Telephones,  7  b. 

Ii!ducing  breach  of  contract,  see  Interfer- 
ence WITH  Contract  Relations. 


STRIKING   OUT. 

8ee  Depositions,  8. 

Effect  of  striking  out  evidence  as  curing  error 
in  its  admission,  see  Appeal  and 
Error,  15  d  (4) ;  Criminal  Law,  6  n 
(6). 

Evidence  receive4  without  objection,  see 
Criminal  Law,  6  n  ( 1 ) . 

Insufficient  plea  of  former  jeopardy,  see 
Criminal  Law,  5  e. 

Irresponsive  answers  by  witnesses,  see  Wit- 
nesses, 4  f. 

Motion  to  strike  out  defense  not  demurred  to, 
see  Trial,  1. 

Motion  to  strike  out  evidence  competent  in 
part,  see  Evidence,  19. 

Striking  out  defenses,  see  Pleading,  4  a  (7). 

Striking  out  testimony  as  hearsay,  see  Crim- 
inal Law,  6  n  ( 1 ) . 

Striking  referee's  report  from  files,  see  Eef- 
ebences. 

SUBCONTRACTORS. 

R'ght  to  lien,  see  Mechanics'  Liens,  3. 

SUBDIVISION. 

Summoning  jury  from  subdivision  of  county, 
see  Jury,  4  b. 

SUBJACENT   SUPPORT. 

See  Adjoining  Landowners. 

Limitation  of  action  for  injury  to  subjacent 

support,  see  Limitation  of  Actions   4 

a  (2)    (a). 
Right   to   surface   support,   see   Mines   and 

Minerals,  3. 

SUBJECT. 

Conformity  of  title  with  subject  of  statute, 
see  Statutes,  3. 

Singleness  of  subject  of  statute,  see  Stat- 
utes, 3. 

Subject  of  ordinance  expressed  in  title,  see 
Municipal  Corporations,  5  f  (1),' 
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SUBJECT-MATTER. 

Jurisdiction    of    subject-matter,    see    Juoo- 

MENTS,  2. 

SUBLETTING. 

See  Landlobd  and  Tenant,  3  c. 
Termination  of  lease  by  subletting,  see  Land- 
LOBD  AND  Tenant,  3  g. 

SUBMISSION. 

See  Abbitbation  and  Awabd. 
Controversy   submitted  on   agreed  facts,   see 
AoBEED  Case. 

SUBMISSION   TO   JURY. 

What  issue  may  be  submitted,  see  JuBT,  1  d. 

SUBORNATION   OF   PERJURY. 

Sec  Pebjubt,  3. 

SUBPOENA. 

See  SuMUONS  and  Fbocess. 

Disobedience  of  subpoena  issued  by  district 
attorney  as  contempt  of  court,  see  Con- 
tempt, 1  e. 

Enforcing  attendance  of  witnesses,  see  Wit- 
nesses, 1  a. 

SUBROGATION. 

1.  Who  May  Have  Subbooation,  1476. 

a.  Sureties,  1476. 

b.  Public  officers,  1476. 

c.  Agent  having  custody  of  funds  of 

principal,  1476. 

d.  Persons  interested  in  encumbered 

estates,  1476. 

e.  Persons  advancing  money  to  pay 

debts,  1476. 

f.  Insurance  companies,  1477. 

g.  Railroad  company,  1477. 

2.  AoAiNsr  Whom  Subbooation  Mat  Be 

Had,  1477. 

3.  Conditions   Affecting   Exebcisb   op 

Right,  1477. 

a.  In  general,  1477. 

b.  Payment  in  full  of  original  claim 

or  demand,  1477. 

c.  Time  of  assertion  of  right,  1477. 

d.  Subrogation  to  tax  liens,  1478. 

Insurer  subrogated  to  rights  of  insured,  see 
Insubance,  5  1  (3);  Pasties  to  Ac- 
tions, 1. 

1.  Who  May  Have  Sdbbogation. 
a.  Sureties. 
Sureties  of  defaulting  deputy  sheriff. 

—  Sureties  of  a  defaulting  deputy  sheriff  who 
have  paid  the  amount  of  the  latter's  defalca- 
tion are  thereby  subrogated  to  the  rights  of 


the  sheriff,  or  of  the  state  and  county,  as 
against  persons  into  whose  hands  trust  funds 
embezzled  by  the  defaulting  officer  have  come. 
Hill  V.  Fleming  (Ky.),  16-840. 

b.  Public  officers. 

Sheriff  who  has  taken  note  in  statu- 
tory form.  —  A  sheriff,  by  paying,  pursuant 
to  an  order  of  the  County  Court,  the  amount 
of  a  fine  and  costs  for  which  he  has  taken  a 
note  with  a  surety  not  conforming  to  stat- 
utory requirements  but  valid  as  a  common- 
law  obligation,  is  not  a  volunteer  and  becomes 
subrogated  to  all  the  rights  of  the  county 
against  such  note  and  surety.  Wilson  v. 
White  (Ark.),  12-378. 

c.  Agent  having  custody  of  funds  of  principal. 

Where  agent  has  paid  principal  in 
full.  —  There  is  no  doubt  that,  where  an 
agent  for  collection  receives  moneys  for  his 
principal,  the  moneys  collected  belong  to  the 
principal,  and  the  latter  can  under  certain 
circumstances  reclaim  and  recover  them  in 
the  hands  of  third  persons.  If,  however, 
while  the  moneys  of  the  principal  are  in  the 
hands  of  the  agent,  they  are  stolen  from  him, 
and  he,  in  discharge  of  his  obligations  as 
agent,  pays  the  principal  the  amount  of  his 
indebtedness  in  other  moneys,  he  becomes 
il)SO  facto  legally  subrogated  to  all  rights  of 
ownership  which  the  principal  had  in  the 
particular  money  stolen;  and  it  cannot  be 
urged  as  a  defense  by  the  person  who  has 
stolen  the  money  (or  by  any  one  who  would 
bo  liable  to  the  principal  in  an  action  for  or 
on  account  of  the  money  stolen)  that  the  ac- 
tion for  its  recovery  should  be  brought  by  the 
principal  and  not  by  the  agent.  Fitzpatrick 
V.  Letten   (La.),  17-197. 

d.  Persons  interested  in  encumbered  estates. 

Holder  of  judgment  pajring  prior 
mortgage.  —  The  holder  of  a  judgment  lien 
who  pays  a  prior  mortgage  is  subrogated  to 
the  rights  of  the  mortgagee;  and  the  record- 
ing of  the  discharge  of  the  mortgage  will  not 
necessarily  defeat  such  subrogation  except  as 
to  the  intervening  rights  of  third  persons 
without  notice.  Bennett  v.  First  National 
Bank  (Iowa),  5-899. 

e.  Persons  advancing  money  to  pay  debts. 

Money  advanced  to  pay  wages  of  la- 
borers. —  A  person  who  advances  money,  to 
a  corporation  to  enable  it  to  pay  its  laborers 
wages  due  them  is  not  entitled  to  be  subro- 
gated to  the  liens  of  such  laborers  for  their 
wages.  Bank  of  Commerce  •».  Lawreniie 
County  Bank  (Ark.),  10-211. 

Party  furnishing  loan  to  pay  off  in- 
cumbrance. —  Where  the  security  given  for 
a  loan  that  is  used  to  pay  off  an  incumbrance 
turns  out  to  be  void,  the  party  furnishing  the 
loan  is  not  a  mere  stranger  or  volunteer  and 
will  be  subrogated  to  the  rights  of  the  holder 
of  the  lien  which  the  loan  was  used  to  pay. 
Hughes  V.  Thomas  (Wis.),  11-673. 
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f.  Insurance  compjinies. 

Right  to  recover  against  railroad 
company  causing  loss.  —  Where  a  fire  is 
caused  by  the  negligence  of  a  railroad,  the  in- 
surance company  which  has  paid  the  policy 
upon  the  property  insured  may  maintain  an 
action  in  the  name  of  the  owner  against  the 
railroad  to  recover  the  amount  so  paid,  not 
exceeding  tlie  difference  between  the  value  of 
the  property  and  the  sum  already  paid  by  the 
railroad  company  to  the  owner.  Dyer  v. 
Maine  Cent.  R.  Co.    (Me.),  2-457. 

Accident  insurance  company.  —  An  or- 
dinary accident  or  casualty  insurance  policy 
is  an  investment  contract  giving  to  the  owner 
or  beneficiary  an  absolute  right,  independent 
of  the  right  against  any  third  party  respon- 
sible for  the  injury  covered  by  the  policy; 
and,  consequently,  an  accident  insurance  com- 
pany which  has  paid  to  the  insured  the 
amount  of  such  a  policy  is  not  thereby  sub- 
rogated to  the  rights  of  the  insured  against  a 
third  person  whose  negligence  or  unlawful 
act  caused  the  injury.  If  such  a  company  de- 
sires to  protect  itself  against  loss  due  to  the 
negligence  of  third  persons,  it  must  insert  a 
clause  in  the  policy  expressly  making  the 
same  an  indemnity  contract.  Gatzweiler  v. 
Milwaukee  Electric  R.,  etc.,  Co.  (Wis.),  16- 
633. 

g.  Railroad   company. 

Statute  giving  company  benefit  of 
insurance   on   property   injured.  —  The 

Alaine  statute  giving  to  a  railroad  company 
the  benefit  of  insurance  effected  by  the  owner 
on  property  injured  by  fire  communicated  by 
a  locomotive  engine  applies  only  to  those 
cases  where  the  liability  of  the  company  is 
created  by  statute  and  not  by  its  own  negli- 
gent act.  Dyer  v.  Maine  Cent.  R.  Co.  (Me.), 
2-457. 

2.  Against    Whom    Subbogation    Mat    Be 
Had. 

Bank  purcliasing  non-negotiable 
paper  without  inquiry.  —  Where  a  bank 
purchases  spurious  non-negotiable  orders  is- 
sued by  a  county  auditor  and  fraudulently  sold 
by  him  to  the  bank,  and  the  county  after  pay- 
ing the  orders  recovers  from  the  surety  on  the 
auditor's  bond  the  amount  of  its  loss,  the 
failure  of  the  bank  to  discharge  the  duty  of 
making  the  inquiries  suggested  by  the  non- 
negotiable  character  of  the  orders  is  an  act 
of  omission  effective  to  occasion  the  loss,  and 
entitles  the  surety  to  be  subrogated  to  the 
remedy  which  the  county  had  against  the 
btink  for  the  claim  which  the  surety  has  been 
compelled  to  pay.  National  Surety  Co.  v. 
State  Savings  Bank  (U.  S.),  13-421. 

3.  Conditions   Affecting  Exebcise  of 
Right. 

a.  In  general. 

Prejudice  to  rights  of  innocent  third 

pereeme.  —  Subrogation  is  not  permitted 
where  Vbe  party  seeking  it  has  intermeddled 


with  the  affairs  of  the  party  against  whom  it 
is  sought  to  be  enforced,  or  where  it  would 
prejudice  the  rights  of  innocent  third  parties. 
Title  Guarantee,  etc.,  Co.  v.  Haven  (N.  Y.), 
17-1131. 

Knowledge  of  existence  of  interven- 
ing lien.  —  The  holder  of  a  judgment  lien 
who  has  paid  a  prior  mortgage  and  caused  it 
to  be  discharged  of  record,  is  not  deprived  of 
the  right  of  subrogation  by  the  fact  that  at 
the  time  of  the  payment  and  the  discharge  he 
knew  of  the  existence  of  another  lien  superior 
to  his  lien,  but  inferior  to  the  mortgage  lien, 
if  in  fact  he  had  no  intention  of  waiving  his 
right  of  subrogation.  Bennett  v.  First  Na- 
tional Bank  (Iowa),  5-899. 

Right  to  interest.  —  The  holder  of  a 
judgment  lien  who  is  subrogated  to  the  rights 
of  a  prior  mortgagee  by  reason  of  having  paid 
the  mortgage,  is  entitled  to  interest  from  the 
date  of  the  payment,  but  is  only  entitled  to 
interest  at  the  rate  which  he  has  agreed  to 
accept,  though  the  mortgage  provides  for  a 
higher  rate.  Bennett  v.  First  National  Bank 
(Iowa),  5-899. 

Joinder  of  parties  in  action  for  sub- 
rogation. —  Where  an  action  by  creditors 
to  be  subrogated  to  a  mortgage  given  by  their 
debtor  to  indemnify  the  sureties  on  his  bond 
as  administrator  fails  as  to  some  sureties  be- 
cause they  have  released  the  security  in  good 
faith,  the  creditors  can  have  no  relief  as  to 
the  interest  of  the  surety  who  did  not  join 
in  the  release,  where  such  surety  is  dead  and 
none  of  his  heirs  or  legal  representatives  are 
made  parties  to  the  action.  Dyer  v.  Jaco- 
way  (Ark.),  6-393. 

b.  Payment  in  full  of  original  claim  or 
demand. 

In  general.— Where  purchase  money  notes 
for  land  are  secured  by  a  vendor's  lien,  a 
surety  or  indorser  of  the  notes,  who  has  paid 
some  of  them,  cannot  claim  by  subrogation 
the  right  to  enforce  the  lien  until  the  other 
notes  are  paid.  Bank  of  Fayettesville  •«.  Lor- 
wein  (Ark.),  6-202. 

Where  value  of  property  negligently 
destroyed  exceeds  insurance.  —  Wliere 
an  insurance  company  pays  to  the  insured  a 
loss  occasioned  by  the  wrong  of  a  third  party, 
and  the  value  of  the  property  destroyed  ex- 
ceeds the  amount  so  paid,  tlie  insured  may 
bring  an  action  in  his  own  name  against  the 
wrongdoer  and  recover  the  full  amount  of 
the  loss.  Kansas  City,  etc.,  R.  Co.  v.  Baker 
(Kan.),  1-883. 

c.  Time  of  assertion  of  right. 

When  too  late  to  claim  subrogation. 

—  It  is  too  late  for  creditors  to  claim  sub- 
rogation to  a  mortgage  given  by  their  debtor 
to  indemnify  the  sureties  on  his  bond  as  ad- 
ministrator where  they  wait  imtil  twenty 
years  after  the  sureties  have  released  the  se- 
curity before  seeking  to  assert  the  right 
Dj'er  i;.  Jacoway  (Ark.),  6-393. 

Delay  in  enforcing  right  for  period 
less  than  that  fixed  by  statute  of  lim- 
itations. -  Where  a  person  funiislics  (o    i 
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widow  having  only  a  life  interest  in  certain 
premises,  money  to  pay  off  a  pre-existing 
mortgage  on  such  premises  and  takes  from 
her,  as  security  for  the  money,  a  mortgage  on 
the  premises  with  the  understanding  that  the 
mortgage  covers  the  fee,  he  is  entitled  to  be 
subrogated  to  the  rights  of  the  first  mortgagee. 
Such  right  of  subrogation  is  not  lost  by  delay 
in  enforcing  it  for  a  period  short  of  the  stat- 
utoi-y  period  of  limitations  where  no  rights 
of  third  parties  have  intervened.  Hughes  v. 
Thomas   (Wis.),  11-673. 

Effect  of  release  of  security.  —  Where 
an  administrator  has  executed  a,  mortgage  on 
land  to  indemnify  the  sureties  on  his  bond 
against  liability,  his  creditors  are  not  en- 
titled to  be  subrogated  to  the  sureties'  rights 
under  the  mortgage  after  the  latter  have  re- 
leased the  security  in  good  faith  and  before 
any  claim  has  been  made  upon  them,  and 
after  the  land  has  been  conveyed  to  a  bona 
fide  purchaser  tor  value,  even  though  the 
principal  debtor  was  insolvent  at  the  time 
the  release  was  executed.  Dyer  v.  Jacoway 
(Ark.),  6-393. 

d.  Subrogation  to   tax   liens. 

In  general.  —  There  is  nothing  in  the 
nature  of  a  lien  for  taxes  or  assessments  or  in 
the  fact  that  such  lien  exists  in  favor  of  a 
sovereign  taxing  power  to  prevent  the  appli- 
cation of  the  equitable  doctrine  of  subrogation 
when  justice  demands  it.  Title  Guarantee, 
etc.,  Co.  V.  Haven   (N.  Y.),  17-1131. 

Effect  of  demand  for  personal  money 
judgment.  —  The  fact  that  a  plaintiff  seek- 
ing to  be  subrogated  to  the  lien  of  a  city  upon 
land  for  assessments  which  he  has  paid,  asks 
in  his  complaint  for  a  personal  money  judg- 
ment against  the  defendant,  does  not  bar  his 
right  to  subrogation,  upon  the  theory  that  a 
subrogee  stands  in  the  shoes  of  the  original 
creditor,  and  that  the  city,  as  such  creditor, 
could  not  obtain  a  personal  money  judgment 
against  the  landowner,  where  it  appears  that 
the  landowner  has  sold  the  land  since  the 
assessments  were  paid.  In  such  a  case  the 
purchase  money  in  the  hands  of  the  defendant 
takes  the  place  of  the  land,  and  the  lien  is 
deemed  to  be  transferred  thereto.  Title  Guar- 
antee, etc.,  Co.  V.  Haven  (N.  Y.),  17-1131. 

■When  allowed.  —  Where  a  contract  has 
been  entered  into  for  the  sale  of  land  free  and 
clear  of  all  liens  and  incumbrances,  and  prior 
to  the  payment  of  the  last  instalment  of  the 
purchase  price  by  the  vendee  certain  assess- 
ments which  are  a  lien  upon  the  land  are 
paid,  not  by  the  vendor,  but  by  means  of  n 
forged  check  on  a  trust  company,  purporting 
to  be  signed  by  a  persqn  who  ig  not  a  party 
to  the  contract  for  the  sale  of  the  land,  but 
who  has  a  deposit  in  the  trust  company,  which 
check  is  paid  by  the  trust  company  in  the  be- 
lief that  the  signature  thereto  is  genuine, 
and  where  there  is  no  evidence  as  to  the  iden- 
tity of  the  forger,  and  the  vendor  of  the  land 
has  no  knowledge  of  the  payment  until  aftei- 
the  event,  the  trust  company,  upon  restoring 
the  amount  of  the  check  to  the  deposit 
against  which  it  was  charged,  is  entitled  to 


be  subrogated  to  the  lien  of  the  assessments 
so  paid,  and  to  enforce  such  lien  upon  tlie 
purchase  money  of  the  land  in  the  hands  of 
the  vendor,  by  a  suit  in  equity.  Such  subro' 
gation,  however,  can  be  allowed  only  upon  the 
assumption  that  the  paj-ment  of  the  assess- 
ments was  purely  gratuitous  and  in  no  wise 
in  discharge  of  any  real  or  supposed  obliga- 
tion upon  the  part  of  the  person  whose  name 
purported  to  be  signed  to  the  forged  check 
or  of  the  unknown  forger,  but  was  brought 
about  solely  by  mistake  induced  by  the  for- 
gery. If  it  should  appear  that  the  payment 
was  not  thus  gratuitous,  the  right  of  subro- 
gation could  not  be  asserted.  Title  Guaran- 
tee, etc.,  Co.  V.  Haven  (N.  Y.),  17-1131. 

Payment  of  taxes  which  are  not  a  lien  upon 
the  land,  under  circumstances  similar  to  those 
above  considered,  does  not  give  the  trust  com- 
pany any  right  of  subrogation  against  the 
vendor.  Title  Guarantee,  etc.,  Co.  v.  Haven 
(N.  Y.),  17-1131. 


SUBSCRIBING   WITNESSES. 

Attestation  of  wills,  see  Wnxs,  3  e. 


SUBSCRIPTIONS. 

Liability  on  stock  subscription,  see  Cobpoba- 

TIONS,  8  a  ( 1 ) . 
Power  of  municipality  to  subscribe  to  stock 

in  private  corporation,   see  MtjwiciPAi. 

COBPOBATIONS,   4   e. 

Necessity  lor  acceptance  of  subscrip- 
tion to  church  hnilding  fund.  —  A  sub- 
scription for  the  purpose  of  building  a  church 
is  a  mere  offer,  which  does  not  become  bind- 
ing on  the  subscriber  until  it  has  been  ac- 
cepted. Evangelish,  etc.,  Gemeinde  v.  Pruess 
(Wis.),  17-1074. 

Effect  of  informalities  in  articles  of 
incorporation  of  churches.  —  It  seems 
that  informalities  existing  in  the  articles  of 
incorporation  of  a  church  afford  no  defense 
to  an  action  by  the  church  to  recover  on  a 
subscription  to  its  building  fund.  Evangelish, 
etc.,  Gemeinde  i\  Pruess  (Wis.),  17-1074. 

Effect  of  stipulation  for  particular 
method  of  acceptance.  —  The  expenditure 
of  money  in  the  erection  of  a  church  building 
upon  the  faith  of  a  subscription  to  the  build- 
ing fund  may  sometimes  operate  as  an  ac- 
ceptance of  the  subscription  so  as  to  render 
it  binding  upon  the  subscriber,  but  it  cannot 
have  that  effect  where  the  subscription  is 
conditional  and  where  a  different  method  of 
acceptance  by  the  church  is  expressly  stipu- 
lated for  therein.  Evangelish,  etc.,  Gemeinde 
r.  Pruess   (Wis.),  17-1074. 

Effect  of  uncertainty  in  evidence  of 
acceptance.  —  In  an  action  by  a  church  to 
recover  on  a  subscription  to  its  building  fund, 
where  the  evidence  tending  to  show  an  ac- 
ceptance of  the  subscription  by  the  church  be- 
fore its  withdrawal  is .  uncertain,  and  is  met 
by  the  positive  testimony  of  the  defendant 
that  the  subscription  was  not  accepted, -it'  is 
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error  for  the  trial  court  to  direct  a  verdict  in 
favor  of  the  plaintiff.  Evangelish,  etc.,  Ge- 
meinde  v.  Pruess  (Wis.),  17-1074. 


SUBSTITUTE, 

Liability  of  master  for  injuries  to  substitutes 

employed  by  servant,   see  Masteb  and 

Sebvant,  3  a. 
Substitute  judge,  see  Judges,  5. 
Substituted  parties,  see  Appeal  and  Erbob, 

5  c;  Pabties  to  Actions,  2. 
Substituted  service,  see  Summons  and  Pboc- 

ESS,  2. 
Substituted    trustees,    see    Mobtgages    and 

Deeds   of  Tbust;    Tbusts  and  Tbus- 

TEES,  5. 

Substituting  guardian  ad  litem,  see  Infants, 
3f  (2). 


SUCCESSORS. 

Right  of  successors  in  interest  to  plead  stat- 
ute of  limitations,  see  Limitation  of 
Actions,  6  a  (3). 

Running  of  statute  of  limitations  against 
successors  in  interest,  see  Lijiitation 
OF  Actions,  6  b  (4). 


SUDDEN  DANGER. 

Acts  done  in  sudden  danger  as  negligence,  see 
Stbeet  Railways,  8  a  ( 6 ) . 


SUFFERING. 


See  Damages. 


SUBSURFACE   RAILWAYS. 

See  Stbeet  Railways. 


SUFFRAGE. 


See  Elections. 


SUBSURFACE   WATER. 

Liability    for    diversion,    see    Watebs    and 
Watebcoubses,  3  b  ( 3 ) . 


SUBTERRANEAN    WATERS. 

See  Watebs  and  Watebcoubses,  1. 
Liability    for    diversion,    see    Watebs    and 
Watebcoubses,  3  b  ( 3 ) . 

SUBWAYS. 

See  Stbeet  Railways. 

Construction  of  subway  under  street  as  ap- 
propriation of  land,  see  Eminent  Do- 
main, 6. 

Liability  of  municipality  for  injuries  in  con- 
struction of  rapid  transit  subway,  see 
Municipal  Cobpobations,  9  b   ( 1 ) . 

Right  of  property  owner  to  compensation  for 
construction  of  subway  under  street,  see 
Stbeets  and  Highways,  4. 

SUCCESSION. 

See  Descent  and  Disteibution. 
Continuance  of  corporate  existence,  see  Cob- 
pobations, 2  b;  Insurance,  1  a. 

SUCCESSION   TAXES. 

See  Taxation,  13. 

SUCCESSIVE   ACTIONS. 

See  Dismissal,  Discontinuance,  and  Non- 
suit, 2. 
Breach  of  contract  of  employment,  see  Mas- 
ter Axn  Servant,  1  e. 


SUGAR   CANE   Mllil.. 

See  FiXTUBES,  3. 

SUICIDE. 

1.  Ceiminal  Liability,  1479. 

2.  Presumptions  and  Evidence  in  Civil 

Cases,   1480. 

Charging  attempted  suicide  as  libel,  see 
Libel  and  Slandeb,  2  c. 

Effect  of  compact  for  suicide,  see  Homicide,  1. 

Effect  on  right  to  life  insurance,  see  Benevo- 
lent OB  Beneficial  Associations,  7. 

Liability  for  suicide  caused  by  intoxication, 
see  Intoxicating  Liquobs,  8  a. 

Verdict  on  inquest  as  evidence,  see  Coeonebs, 

1.  Cbiminal  Liability. 

Attempt  to  commit  suicide.  —  An  at- 
tempt to  commit  suicide  is  not  an  indictable 
offense  in  the  state  of  Maine.  May  v.  Pen- 
nell   (Me.),  8-351. 

Iiiability  of  accessory  before  the  fact. 
—  Where  a  statute  provides  that  accessories 
before  the  fact  in  felony  may  be  prosecuted 
though  the  principal  be  not  taken  or  tried, 
an  accessory  before  the  fact  in  a  case  of  sui- 
cide is  subject  to  the  punishment  for  wilful 
murder  though  he  was  not  present  at  the 
time  of  the  suicide.  Commonwealth  v.  Hieks 
(Ky.),  4-1154. 

Conspiracy  to  commit  suicide.—  On  the 
trial  of  an  information  under  the  Missouri 
statute  which  provides  that  "every  person 
deliberately  assisting  another  in  the  commis- 
sion of  self-murder  shall  be  deemed  guilty  of 
manslaughter  in  the  first  degree,"  where  the 
theory  of  the  prosecution  is  that  there  was  a 
conspiracy  between  the  defendant  and  the  de- 
ceased that  each  should  commit  suicide   it  is 
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a  valid  defense  that  the  defendant,  before  the 
commission  of  the  act  which  resulted  in  the 
death  of  the  deceased,  abandoned  his  pvirpost 
of  committing  suicide  and  endeavored  to  per- 
suade the  deceased  to  do  the  same.  In  order 
to  support  such  defense,  it  is  not  necessary  to 
show  that  the  deceased  led  defendant  to  be- 
lieve in  good  faith  that  he  had  abandoned  his 
purpose,  and,  therefor. ,  an  instruction  which 
imposes  the  burden  of  proving  such  fact  upon 
the  defendant,  and  which  also  imposes  upon 
defendant  the  burden  of  proving  that  the  de- 
ceased killed  himself  of  his  own  volition  and 
not  under  the  influence  of  the  defendant's  ad- 
vice, counsel,  or  assistance,  is  erroneous. 
State  r.  Webb  (Mo.),  16-518. 

In  such  a  case,  a  requested  instruction  that 
if  the  jury  believe  from  the  evidence  that  the 
defendant  procured  a  pistol  with  which  he 
and  the  deceased  intended  to  commit  suicide, 
and  afterwards  changed  his  mind  and  tried 
to  escape  from  the  consequences  of  such  agree- 
ment, but  that  the  deceased  refused  to  per- 
mit him  to  escape  therefrom,  and,  on  account 
of  physical  weakness,  the  defendant  could  not 
by  force  leave  the  deceased,  and  the  deceased 
did  the  shooting,  then  the  defendant  did  not 
deliberately  assist  the  deceased  to  commit 
suicide,  and  is  not  guilty  of  manslaughter  in 
the  first  degree,  is  proper,  and  should  be 
given.     State  v.  Webb  (Mo.),  16-518. 

Evidence  consisting  of  admissions/ in- 
su£Bcient.  —  In  a  prosecution  of  a  person 
charged  with  being  an  accessory  before  the 
fact  to  a  suicide,  where  the  only  material  evi- 
dence against  the  accused  consists  of  admis- 
sions made  by  him  out  of  court  before  the 
trial,  the  trial  court  is  justified  in  giving  a 
peremptory  instruction  to  find  the  defendant 
net  guilty,  under  a  statute  providing  that  an 
uncorroborated  confession  of  a  defendant,  un- 
less made  in  open  court,  will  not  warrant  a 
conviction.  Commonwealth  v.  Hicks  (Ky.), 
4-1154. 

2.  Pbesumptions  and  Evidence  in  Civil 
Cases. 

Presnmption  in  case  of  unexplained 
death.  —  In  the  case  of  death  under  circum- 
stances which  are  not  explained,  the  presump- 
tion is  that  the  death  was  not  caused  by 
suicide,  and  the  presumption  will  remain  un- 
til overcome  by  evidence  to  the  contrary. 
Clemens  v.  Royal  Neighbors  (N.  Dak.),  8- 
1111. 

Note  Tvritten  by  decedent  as  evidence. 
—  In  an  action  on  a  benefit  certificate  con- 
taining a  condition  against  suicide,  where  it 
appears  that  the  insured  met  a  violent  death, 
a  note  which  was  found  in  the  room  with  his 
body,  which  was  in  his  handwriting  and  gave 
a  direction  as  to  his  burial  and  other  per- 
sonal matters,  is  competent  evidence  on  the 
question  whether  he  committed  suicide. 
Clemens  v.  Royal  Neighbors  (N.  Dak.),  8- 
1111. 

VHien  qneation  for  the  conrt.  —  In  an 
action  on  a  benefit  certificate  containing  a 
condition  against  suicide,  where  the  circum- 
stances in  evidence  surrounding  the  death  of 


the  insured  all  point  to  suicide,  and  there  are 
no  facts  from  whicli  a  different  conclusion 
may  be  reasonably  reached  or  inferred,  it  is 
jiroper  to  direct  a  verdict  for  the  defendant. 
Clemens  v.  Royal  Neighbors  (N.  Dak.),  8- 
lUl. 


SXTTT   CLUB. 


See  LoiTEBiES. 


SUIT  MONET. 


See  AUMONT. 


SUITORS. 

Exemption   for  ■  service  of  process, 
MONS  AND  Process,  3. 


see  Snu- 


SUITS. 


See  Actions. 


SULPHURIC   ACID. 

As  inherently  dangerous   substance,  see  Ex- 
plosions AND  Explosives. 


SUMMARY  CONVICTIONS. 

Petty  ofi'enses,  see  Criminal  Law,  6  g. 
Violation  of  municipal  ordinances,  see  Cbik- 
iNAL  Law,  7  a  ( 1 ) . 


SUMMARY  JURISDICTION. 

Compelling    attorney    to    pay    over    client's 
money,  see  Attorneys  at  Law,  3  e. 


SUMMONS   AND   PROCESS. 

1.  In  General,   1481. 

2.  Substituted    Service;     Service    by 

Mail  or  Public-vtion,  1481. 

3.  Exemption  from  Service,  1482. 

4.  Amendment  of  Process,  1482. 

Abuse  of  process,  see  Abuse  of  Process. 

Actions  by  or  against  corporations,  see  Cor- 
porations, 10  d. 

Amendment  of  summons  as  affecting  statute 
of  limitations,  see  Limitation  of  Ac- 
tions, 4  b  (2). 

Effect  of  judgment  against  nonresident  not 
personally  served  with  process,  see 
Judgments,  2. 

Forcible  entry  and  detainer,  see  Forcible 
Entry  and  Detainer.  3. 

Liability  of  sherifl  for  failure  to  execute 
process,  see  Sheriffs  and  Constables, 
2. 


SUMMONS  AND  PROCESS. 
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Resisting  process,  see  Obstbucxion  of  Jus- 
tice. 

Resisting  process  as  contempt  of  court,  see 
Contempt,   i  b. 

Service  of  summons  on  foreign  corporation, 
see  CoBPOBATioKs,  13  d  (3). 

Service  of  process  on  partnership,  see  Pabt- 
NEBSHIP,  5  b    ( 2 ) . 

Subpoena  issued  by  insurance  commissioners, 
see  FiBEs,  8. 

Subpoenas  in  proceedings  to  investigate  vio- 
lations of  anti-trust  act,  see  Constitu- 
tional Law,  21. 

Summoning  jurors,  see  JuRT,  4. 

Use  of  abbreviations  in  subpoena,  see  Abbbe- 
viations. 

Validity  of  statute  requiring  foreign  corpora- 
tion to  appoint  representative  to  accept 
service,  see  Cobpobations,  13  e   (3). 

Variance  between  writ  and  declaration,  see 
Pleading,  10. 

Want  of  service  of  summons  as  ground  for 
equitable  relief  from  judgment,  see 
Judgments,  13. 

Want  of  personal  service  as  ground  for  vacat- 
ing judgment,  see  Judgments,  9  d. 

1.  In  General. 

Service  by  counterpart  Trrits  on  de- 
fendants in  several  counties.  —  The  Ten- 
nessee statute  providing  for  service  by  counter- 
part writs  upon  defendants  located  in  coun- 
ties other  than  the  one  in  which  the  action 
is  brought,  does  not  apply  where  the  action 
is  a  local  action.  Nashville  r.  Webb  (Tenn.), 
4-1169. 

Waiver  of  process  by  voluntary  ap- 
pearance. —  When  a  corporation  wliioh  is 
under  indictment  voluntarily  makes  an  ap- 
pearance in  court  bj'  its  attorney  and  demurs 
to  the  indictment,  it  thereby  waives  a  service 
of  process  upon  it  in  the  manner  pointed  out 
bv  statute.  Southern  R.  Co.  v.  State  (Ga.), 
5-411. 

Amendment  of  return.  —  An  amend- 
ment to  a  sheriflf's  return  as  to  a  matter  of 
fact  must  be  made  voluntarily  and  cannot  be 
compelled.  Flynn  r.  Kalamazoo  Circuit  Judge 
(Mich.),  4-1167. 

Time  as  to  ivbich  second  process  re- 
lates. —  A  second  process  to  perfect  service 
on  joint  defendants  residing  in  another 
county  may  issue  by  way  of  amendment  after 
the  appearance  term;  and  where  service  is 
made  under  such  order,  the  same  relates  to 
the  date  of  the  filing  of  the  petition,  which 
will  be  treated  as  the  commencement  of  the 
suit,  even  though  such  service  be  not  per- 
fected until  after  the  expiration  of  six  months 
from  the  dismissal  of  the  first  suit.  Cox  v. 
Strickland  (Ga.),  1-870. 

Waiver  of  defects  in  process.  —  A  de- 
fect in  a  summons  commencing  an  action  in 
a  court  of  record  is  not  waived  by  pleading  to 
the  merits  after  the  overruling  of  a  motion 
to  quash  to  which  an  exception  has  been 
made  and  made  a  part  of  the  record.  Fisher 
V.  Crowley  (W.  Va.),  4-282. 

Curing  defective  process.  —  The  filing 
&f  the  petition  is  treated  as-  the  commence- 


ment of  an  action  only  wlien  followed  by  due 
and  legal  service.  If  there  be  no  process  and 
no  service  and  the  plaintiff  is  guilty  of 
laches,  the  writ  becomes  abortive  and  the 
court  loses  jurisdiction  to  issue  process  or  to 
have  service  perfected.  But  if  the  plaintiff 
is  active  in  his  efforts  to  remedy  the  non- 
feasance of  officers  and  endeavors  to  have 
process  issue  and  service  made,  the  jurisdic- 
tion of  the  court  continues,  to  cure  the  de- 
fective process  and  to  have  service  perfected, 
even  after  the  first  term.  Cox  v.  Strickland 
(Ga.),  1-870. 

Summons  as  part  of  record.  —  A  sum- 
mons in  an  action  of  trespass  on  the  case  is 
not  a  part  of  the  record  vmtil  made  so  by 
oyer.  Snyder  r.  Philadelphia  Co.  (W.  Va.), 
1-225. 

Quashing  void  summons  on  appeal.  — 
A  summons  commencing  an  action  in  a  su- 
perior court  of  general  jurisdiction,  mate- 
rially defective  in  respect  to  time  or  place 
of  return,  to  which  objection  has  been  taken 
in  proper  time  and  manner  and  preserved  by 
exception,  will  be  held  void  and  quashed  in 
a  direct  proceeding  in  the  same  action  to  re- 
verse for  the  error  of  the  trial  court  in  re- 
f  11  sing  to  quash  it.  Fisher  v.  Crowley  (W. 
Va.),  4-282. 

2.  Substituted   Service;    Service  by  Mail 
OB  Publication. 

Proceedings  in  nvhich  substituted  ser- 
vice may  be  had.  —  Real  estate  situated 
within  a.  state  and  fraudulently  transferred 
to  a  nonresident  may  be  reached  by  a  con- 
structive service  of  summons  on  the  nonresi- 
dent owner.  First  Nat.  Bank  v.  Eastman 
(Cal.),  1-626. 

Sufficiency  of  substituted  service.  — 
Where  constructive  service  instead  of  per- 
sonal service  is  authorized,  there  must  be  a 
strict  compliance  with  statutory  require- 
ments.    Hinkle  v.  Lovelace  (Mo.),  11-794. 

Where  substituted  service  of  process  has 
been  made  under  the  Iowa  statute  permitting 
such  service,  the  facts  that  the  notice  was 
left  with  the  defendant's  wife,  who  could 
neither  understand,  read,  nor  write  the  Eng- 
lish language,  and  that  the  notice  did  not 
reach  the  defendant,  do  not  constitute  such 
unavoidable  casualty  or  misfortune  as  to  en- 
title him  to  a  new  trial.  Hass  v.  Leverton 
(Iowa),  5-974. 

Sheriff's  return  in  case  of  substituted 
service.  —  Under  the  Iowa  statute  permit- 
ting substituted  service  of  process,  a  return 
is  sufficient  which  states  that  the  notice  was 
left  with  the  "  defendant's  wife,"  though  it 
does  not  designate  her  by  name.  Hass  r. 
Leverton  (Iowa),  5-974. 

Service  of  process  by  mail.  —  Under  a 
statute  authorizing  process  to  be  served  by 
mail,  it  is  sufficient  if  it  is  deposited  in  the 
mail  on  the  last  day  allowed  by  law  for  ser- 
vice, though  it  is  not  received'  by  the  other 
party  until  after  that  day.  Carlson  v.  Stu- 
art  (S.  Bak.),  18-285. 

Effect  of  service  by  publication.  —  In 
cases  where  service  of  the  summons  By  pub- 
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lication  is  authorized,  and  where  all  the 
statutory  requirements  have  been  duly  com- 
plied -with,  service  made  in  that  manner  is 
as  effective  for  all  purposes  as  personal  ser- 
vice, the  only  distinction  being  that  the  stat- 
ute allows  a  person  so  served  to  appear  and 
answer  to  the  merits  at  any  time  within  a 
year  after  judgment  has  been  rendered 
against  him  by  default.  Emery  v.  Kipp 
(Cal.),  16-792. 

The  Montana  statute  providing  for  the  ser- 
vice of  summons  by  publication  in  civil  ac- 
tions, where  the  person  on  whom  the  service 
is  to  be  made  resides  out  of  the  state,  applies 
only  to  eases  where  under  recognized  prin- 
ciples of  law  suits  may  be  instituted  against 
nonresident  defendants,  and  does  not  abro- 
gate the  common-law  rule  which  requires 
personal  service  of  summons  in  actions  in 
personam.  Silver  Camp  Min.  Co.  v.  Dickert 
(Mont.),  3-1000. 

Mistake  in  initial  in  publication.  — 
Though  the  failure  to  insert  the  middle  ini- 
tial of  the  defendant's  name  in  a  summons 
by  publication  may  not  be  a  fatal  error,  the 
use  of  a  wrong  initial  will  not  confer  juris- 
diction over  the  real  party  defendant.  D'Au- 
tremont  v.  Anderson  Iron  Co.  (Minn.),  15- 
114. 

The  publication  of  a  summons  to  "  George 
H.  Leslie "  confers  no  jurisdiction  over 
George  W.  Leslie.  D'Autremont  v.  Anderson 
Iron  Co.   (Minn.),  15-114. 

Irregularity  in  afSdavit  to  prove 
publication.  —  A  decree  rendered  in  a  suit 
instituted  under  the  overdue  tax  act  will  not 
be  held  void  upon  a  collateral  attack  because 
of  a  mere  irregularity  in  the  affidavit  filed 
to  prove  publication  of  the  warning  order. 
Clay  V.  Bilby  (Ark.),  1-917. 

Judgment  after  service  by  publica- 
tion. —  A  service  of  summons  by  publication 
will  not  warrant  a  judgment  in  personam. 
Silver  Camp  Min.  Co.  v.  Dickert  (Mont.),  3- 
1000. 

3.  Exemption  fkom  Service. 

Member  of  legislature.  —  In  Nebraska 
a  member  of  the  legislature  may  in  a  proper 
case  be  served  with  summons  while  at  the 
seat  of  government  for  the  purpose  of  attend- 
ing the  legislative  session.  Berlet  v.  Weary 
(Neb.),  2-610. 

Suitor  attending  court.  —  A  suitor  go- 
ing to,  attending,  or  returning  from  court, 
for  the  purposes  of  a  case  to  which  he  is  a 
party,  is  privileged  from  service  of  summons 
while  so  going,  attending,  or  returning;  and 
this  privilege  extends  to  all  suitors,  whether 
they  are  residents  or  nonresidents  of  the 
state.  Such  privilege  should  be  allowed  with 
a  reasonable  latitude,  and  in  order  to  have 
the  benefit  thereof  it  is  not  necessary  that  a 
party  going  to  or  returning  from  court  should 
take  the  most  direct  route.  Reasonable  devi- 
ations or  delays  are  allowable,  provided  they 
do  not  arise  in  carrying  out  a  purpose  en- 
tirely distinct  from  the  purpose  of  going  to, 
attending,  or  returning  from  court.  Barber 
V.  Knowles   (Ohio),  11-1144. 


Nonresident  iritness,  —  A  nonresident 
witness  who  is  not  a  party  to  the  action  in 
which  he  is  to  appear  as  a  witness  is  ex- 
empt from  the  service  of  civil  process  while 
going  to,  remaining  at,  and  returning  from, 
the  court  before  which  he  is  to  testify.  Chit- 
tenden V.  Carter   (Conn.),  18-125. 

The  rule  making  a  nonresident  witness  who 
is  also  a  party  to  the  action  in  which  he  is 
to  testify,  subject  to  the  service  of  civil 
process  while  within  the  state  as  such  wit- 
ness and  party,  will  not  be  extended  to  a 
nonresident  witness  who  is  interested  in  the 
event  of  the  action,  but  who  is  not  a  party 
thereto,  either  real  or  nominal.  As  regards 
such  a  witness,  the  general  rule  exempting 
nonresident  witnesses  from  service  of  civil 
process  while  going  to,  remaining  at,  and  re- 
turning from,  court  is  applicable.  Chitten- 
den V.  Carter   (Conn.),  18-125. 

Where  a  purchaser  of  stock  transfers  to 
the  vendor,  in  payment  therefor,  the  promis- 
sory note  of  a  third  person,  with  the  agree- 
ment that  when  such  note  is  collected  any 
balance  above  the  price  of  the  stock  shall  be 
paid  over  to  such  purchaser,  and  that  if  the 
note  is  not  collected  the  purchaser  will  either 
pay  for  the  stock  or  return  it,  the  vendor  of 
the  stock,  in  an  action  subsequently  brought 
by  hiiri  upon  the  note,  must  be  regarded  as 
the  real  as  well  as  the  nominal  party  plain- 
tiff; and  consequently,  where  the  purchaser 
of  the  stock,  in  an  action  brought  against 
him  by  a  third  person,  files  a  plea  in  abate- 
ment alleging  that  he  is  a  nonresident  of  the 
state,  and  that  the  writ  was  served  upon  him 
while  he  was  attending  court  within  the  state 
as  a  witness  in  the  action  on  the  promissory 
note,  an  answer  to  such  plea  setting  forth  the 
facts  with  relation  to  the  transfer  of  the 
note  and  the  bringing  of  the  action  thereon 
by  the  transferee  is  demurrable.  Such  an 
answer  shows,  at  most,  that  the  defendant 
is  interested  in  the  event  of  the  action  on 
the  note,  and  not  that  he  is  the  real  plain- 
tiff therein  so  as  to  be  subject  to  service  of 
process  while  attending  court  as  a  witness. 
Chittenden   v.   Carter    (Conn.),   18-125. 

Nonresident  defendant  in  criminal 
case.  —  Civil  process  cannot  be  served  upon 
a  nonresident  who  in  obedience  to  the  re- 
quirement of  his  bail  bond  is  temporarily 
within  the  state  to  attend  the  trial  of  a 
criminal  charge  against  him.  Martin  v.  Ba- 
con  (Ark.),  6-336. 

Resident  of  state  attending  federal 
court.  —  A  resident  of  a  state,  while  in  at- 
tendance upon  a  federal  court  in  a  county 
other  than  that  of  his  residence,  either  as  a 
party  or  as  a  material  witness,  is  exempt 
from  the  service  of  a.  summons  in  an  action 
brought  in  that  county,  though  his  attend- 
ance is  not  in  obedience  to  a  subpoena.  Uli- 
derwood  v.  Fosha  (Kan.),  9-833. 


4.  Amendment  op  Process. 

Power  to  permit  amendment.^  A  sum- 
mons commencing  an  action  in  a .  court  of 
record  cannot  be  amended  in  any  substantial 
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particular  unless  the  statutes  authorize  it. 
Fi«her  v.  Crowley   (W.  Va.),  4-282. 

The  Michigan  statute  providing,  in  hroad 
terms,  that  the  court  in  which  any  action 
shall  be  pending  shall  have  power  to  amend 
any  process,  pleading,  or  proceeding  in  sucli 
action,  either  in  form  or  substance,  for  the 
furtherance  of  justice,  on  such  terms  as  may 
be  just,  at  any  time  before  judgment  is  ren- 
dered therein,  applies  to  summary  proceed- 
ings for  the  recovery  of  real  estate.  Gensler 
r.   Nicholas    (Mich.),   14-452. 

Changing  capacity  of  party  from 
representative  to  Individual.  —  Under 
the  New  York  statute  it  is  witliin  the  power 
of  the  trial  court  to  permit  the  summons 
and  complaint  in  the  action  to  be  so  amended 
as  to  show  that  the  defendant  is  sued  indi- 
vidually instead  of  in  a  representative  ca- 
pacity. Boyd  V.  United  States  Mortgage, 
etc.,  Co.   (N.  Y.),  10-146. 

Eliminating  one  plaintifC.  —  A  petition 
which  contains  two  distinct  causes  of  action 
in  favor  of  different  plaintiffs  against  the 
same  defendant  is  defective,  but  the  defect 
may  be  cured  by  an  amendment  eliminating 
one  plaintiff  and  one  cause  of  action.  Such 
a  defect  is  one  of  form  and  not  of  substance 
and  must  be  taken  advantage  of  by  a  special 
demurrer  filed  at  the  first  term.  Georgia  E., 
etc.,  Co.  r.  Tiee  (Ga.),  4-200. 
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Exclusion  of  Sundays  and  holidays  in  com- 
puting time,  see  Time. 

Including  holiday  in  computing  time  for 
filing  bill  of  exceptions,  see  Appeal  and 
Error,  9  d. 

Running  trains  on  Sunday  as  affecting  lia- 
bility for  injuries  to  passengers,  see 
Carriers,  6  e   (1). 

Selling  intoxicating  liquors  on  Sunday,  see 
Intoxicating  Liquors,  5  c. 

Validity  of  note  made  on  Sunday,  see  Con- 
flict or  Laws,  3d  (2). 

1.  Sunday  Laws. 

a.  Validity. 

Statute  having  religious  observance 
of  Sunday  for  object.  —  Laws  designat- 
ing Sunday  as  a  day  of  rest  and  prohibiting 
the  performance  of  any  labor  thereon  except 
works  of  necessity  and  charity  are  valid 
police  regulations  looking  toward  the  health 
and  welfare  of  the  people,  but  a  law  designed 
to   enforce   the   observance   of   Sunday   as   a. 


religious  obligation  and  not  as  a  civil  duty 
is  invalid  under  the  Constitution  of  the 
United  States.  District  of  Columbia  v. 
Robinson   (D.  C),  12-1094. 

The  object  of  the  statute  enacted  by  the 
Maryland  assembly  of  1723  entitled  "  An  act 
to  punish  blasphemers,  swearers,  drunkards, 
and  sabbath  breakers,"  etc.,  providing  that 
"  no  person  whatsoever  shall  work  or  do  any 
bodily  labor  on  the  Lord's  Day,"  containing 
provisions  against  sports  and  recreations  on 
Sunday,  and  providing  cruel  and  unusual 
penalties  for  blasphemy,  is  the  enforcement 
of  a  strict  religious  observance  of  Sunday 
and  not  the  cessation  from  labor  on  one  day 
in  seven  and  is  opposed  to  the  spirit  of  the 
present  constitutional  government  and  is  in- 
valid. District  of  Columbia  v.  Robinson 
(D.  C),  12-1094. 

Such  statute,  having  been  on  the  books  of 
the  District  of  Columbia  for  over  lOO  years 
without  any  attempt  having  been  made  to 
enforce  it,  is  repealed  by  implication  by  the 
numerous  acts  of  Congress  applying  to  the 
District  and  regulating  Sunday  observance. 
District  of  Columbia  v.  Robinson  (D.  C), 
12-1094. 

As  applied  to  persons  celebrating 
seventh  day  as  Sabbath.  —  The  Minne- 
sota statute  prohibiting  the  sale  of  goods  or 
property  on  Sunday  is  a  legitimate  exercise 
of  the  state's  police  power  to  enact  sanitary 
measures,  and  is  not,  as  applied  to  Jews 
who  believe  in  and  practice  a  religious  doc- 
trine holding  that  the  seventh  day  of  tile 
week  is  the  Sabbath,  unconstitutional  as  in- 
terfering with  the  religious  faith  of  such 
persons.     State  i\  Weiss   (Minn.),  7-932. 

In  a  prosecution  for  keeping  open  a  work- 
house on  the  Lord's  day  for  the  purpose  of 
doing  business  therein,  it  is  no  defense  that 
the  defendant  conscientiously  believes  that 
the  seventh  day  of  the  week  ought  to  be  ob- 
served as  the  Sabbath  and  actually  refrains 
from  secular  business  and  labor  on  that  day. 
Commonwealth  v.  Kirshem    (Mass.),   10^948. 

Statute  directed  solely  against  par- 
ticular occupation.  —  The  Washington 
statute  prohibiting  the  carrying  on  of  the 
business  of  barbering  on  Sunday  is  constitu- 
tional, even  as  to  persons  who  conscientiously 
believe  in  the  observance  of  the  seventh  day 
of  the  week;  and  this  is  so  though  the  pro- 
hibition of  the  statute  is  directed  solely 
against  the  particular  occupation  of  barber- 
ing.    State  V.  Bergfeldt   (Wash.),  6-979.      ' 

An  ordinance  which  prohibits  all  persons 
from  keeping  barber  shops  open  on  Sunday, 
and  affects  no  other  occupation,  is  not  un- 
constitutional as  being  a  special  law,  or  as 
denying  due  process  of  law  or  the  equal  pro- 
tection of  the  laws.  McClelland  v.  Denver 
(Colo.),  10^1014. 

A  statute  making  it  a  misdemeanor  to  en- 
gage in  the  business  of  barbering  on  Sunday 
and  providing  for  the  first  conviction  a  mini- 
mum penalty,  is  not  unconstitutional  for 
failing  to  provide  a  maximum  penalty  or  as 
class  legislation.  Staflfeal  v.  State  (Ohio) 
14-138.  " 

Discrimination  in  favor  of  certain 
trades    held    not    unreasonable.    —    A 
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statute  prohibiting  the  keeping  open  of 
butcher  shops  and  other  business  places  on 
Sunday,  while  authorizing  confectionery  and 
tobacco  to  be  sold  on  that  day,  does  not  dis- 
criminate unreasonably  between  occupations 
and  is  constitutional.  State  ex  rel.  Hoffman 
V.  Justus  (Minn.),  1-91. 

Effect  of  extension  of  closing  period 
into  Monday.  —  An  ordinance  wbich  pro- 
hibits all  persons  from  keeping  barber  shops 
open  on  Sunday  is  not  invalid  because  the 
period  of  closing  fixed  by  it  is  from  twelve 
o'clock  Saturday  night  until  five  o'clock  Mon- 
day morning,  for  if  the  municipal  authori- 
ties have  no  power  to  extend  the  closing 
period  into  Monday,  the  period  after  twelve 
o'clock  Sunday  night  may  be  eliminated  from 
the  operation  of  the  ordinance  and  the  ordi- 
nance is  still  valid.  McClelland  v.  Denver 
(Colo.),  10-1014. 

b.  Construction. 

Works  of  necessity  or  charity.  —  The 

sale  of  fruit  on  Sunday  is  not  a  work  of 
necessity  or  charity  within  an  exception  to 
an  ordinance  prohibiting  sales  on  Sunday. 
Gulf  port  V.  Stratakos   (Miss.),  13-855. 

The  continuance  on  Sunday  of  ordinary 
sales  or  deliveries  of  ice  or  fresh  meat  is 
not  a  work  of  necessity  in  a  town  within  the 
meaning  of  the  Sunday  laws.  State  v.  James 
(S.  Car.),  16-277. 

Rnnnlng  of  regular  trains  as  trork 
of  necessity.  ^  The  Georgia  statute  (Pen. 
Code,  §  420)  prohibiting  the  running  of  any 
freight  train,  excursion  trains  or  other  than 
the  regular  mail  and  passenger  trains  on 
Sunday,  and  the  statute  (Pen.  Code,  §  422) 
forbidding  the  pursuit  by  any  one  of  his 
business  or  ordinary  calling  on  Sunday,  when 
not  a  work  of  necessity  or  charity,  are  in 
pari  materia  and  to  be  construed  together, 
and  when  thus  construed  make  lawful,  as  a 
work  of  necessity,  the  running  of  regular 
mail  and  passenger  trains  on  Sunday.  South- 
em  R.  Co.  V.  Wallis  (Ga.),  18-67. 

Fmlt  as  merchandise  within  mean- 
ing of  statute.  —  A  statute  making  it  un- 
lawful for  any  merchant,  shopkeeper,  or 
other  person  to  keep  open  store,  dispose  of, 
sell,  or  barter  any  wares  or  merchandise, 
goods  or  chattels,  is  violated  by  keeping  open 
a  fruit  stand  and  selling  fruit  on  Sunday, 
as  fruit  is  merchandise  within  the  meaning 
of  the  statute.  Gulfport  f.  Stratakos 
(Miss.),  13-855. 

What  constitutes  keeping  open.  — 
A  workhouse  is  kept  open  within  the  meaning 
of  a  statute  forbidding  the  keeping  open  of 
a  workhouse  on  the  Lord's  day  for  the  pur- 
pose of  doing  business  therein,  if  the  em- 
ployees of  the  proprietor  are  permitted  to 
enter  and  work  therein,  although  the  work- 
house is  closed  to  the  public  generally.  Com- 
monwealth t'.  Kirshem   (Mass.),  10-948. 

What  is  "  serdle  labor."  —  The  public 
Belling  of  his  wares  by  a  groceryman  is  not 
"  servile  labor "  within  the  meaning  of  a 
statutory  provision  that  "  it  is  a  sufficient 
defense  to  the  prosecution  for  servile  labor 
on  the  first  day  of  the  week,  that  the  de- 


fendant uniformly  keeps  another  day  of  the 
week  as  holy  time,  and  does  not  labor  on 
that  day."    State  v.  Weiss  (Minn.),  7-932. 

Sales  not  Interfering  with  religious 
observances.  —  Under  the  Minnesota  stat- 
ute prohibiting  the  sale  of  goods  or  property 
on  Sunday,  a  sale  on  Sunday  is  unlawful, 
though  it  is  made  in  a  quiet  and  orderly 
manner,  and  without  seriously  interfering 
with  public  religious  observances.  State  i°. 
Weiss  (Minn.),  7-932. 

Superintendence  of  theatre  as  labor. 
^  To  keep  open,  manage,  and  superintend  a 
theatre  and  sell  tickets  therein  on  Sunday  is 
labor  within  the  meaning  of  an  ordinance 
which  provides  that  "  every  person  who  shall 
either  labor  himself,  or  compel  his  apprentice, 
servant,  or  any  other  person  in  his  charge 
or  control  to  labor  or  perform  any  work  other 
than  the  household  offices  of  daily  necessity, 
or  other  work  of  necessity  or  charity,  on  the 
first  day  of  the  week,  commonly  called  Sun- 
day, shall  be  deemed  guilty  of  a  misde- 
meanor." Topeka  v.  Crawford  (Kan.),  16- 
403. 

c.  Prosecutions  for  violations. 

Complaint.  —  A  complaint  for  the  viola- 
tion of  an  ordinance  relating  to  labor  on 
Sunday   which   alleges   that  the  offense  was 

committed  on  the day  of  October,  1907, 

on  the  first  day  of  the  week,  commonly 
called  Sunday,  is  sufficiently  specific  as  to 
time.     Topeka  v.   Crawford    (Kan.),   16-403. 

Consolidation  of  warrants.  —  It  is  not 
error  to  consolidate  several  warrants  charg- 
ing a  butcher  and  ice  dealer  with  separate 
offenses  of  selling  and  delivering  ice  and  meat 
to  three  different  persons  on  the  same  Sun- 
day.    State  V.  James  (S.  Car.),  16-277. 

Number  of  convictions.  —  Under  the 
Texas  statute  relative  to  the  observance  of 
Sunday  which  provides  that  "  any  merchant, 
grocer,  or  dealer  in  wares  or  merchandise, 
or  trader  in  any  business  whatsoever,  or  the 
proprietor  of  any  place  of  public  amusement, 
or  the  agent  or  employee  of  any  such  person, 
who  shall  sell,  barter,  or  permit  his  place 
of  business  or  place  of  public  amusement  to 
be  open  for  the  purpose  of  traffic  or  public 
amusement  oh  Sunday,  shall  be  fined,"  the 
owner  of  a  theatre  which  gives  more  than 
one  exhibition  on  the  same  Sunday  cannot 
be  punished  for  each  performance.  One  con- 
viction under  the  statute  for  opening  a  place 
of  business  or  amusement  on  Sunday  is  a, 
bar  to  prosecutions  for  opening  at  other  times 
on  the  same  day.  Muckenfuss  v.  State 
(Tex.),  16-768. 

2.  Contracts  Made  on  Sunday;   Payment 
ON  That  Day. 

Application  of  statute.  —  The  statute 
prohibiting  the  doing  of  business  on  the  first 
day  of  the  week  applies  to  the  loaning  of 
money  on  Sunday.  Jacobson  v.  Bentzler 
(Wis.),  7-633. 

Absence  of  voluntary  ageney  in  con- 
summating contract  on  Sunday.  —  In 
order  to  defeat  a  contract  on  the  ground  that 
it  was  made  on  Sunday,  it  must  be  shown 
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that  the  party  seeking  to  enforce  it  had 
some  voluntary  agency  in  consummating  the 
contract  on  that  day.  A  promissory  note 
which  bears  date  on  another  day  of  the  week, 
but  which  was  in  fact  signed  by  the  maker 
and  mailed  to  the  payee  on  Sunday,  is  not 
void  on  that  account,  where  the  payee  did 
not  know  that  it  was  executed  on  Sunday 
and  did  not  intend  that  it  should  be  so 
executed.     Collins  r.  Collins   (la.),  16-630. 

What  constitutes  making  of  loan  on 
Snnday.  —  A  loan  on  real  property  is  made 
on  Sunday  and  therefore  is  within  tlie  opera- 
tion of  the  statute  prohibiting  the  doing  of 
business  on  that  day,  where  a  check  for  the 
money  loaned  is  delivered  to  the  borrower, 
written  agreements  expressing  the  conditions 
of  the  loan  are  executed  and  delivered,  and 
a  deed  for  the  property  given  as  security  is 
executed,  signed,  and  delivered,  on  Sunday, 
though  the  borrower  does  not  receive  the 
money  on  the  check  and  the  deed  is  not 
acknowledged  and  recorded  until  a  subse- 
quent date.  Jacobson  v.  Bentzler  (Wis.), 
7-633. 

Ratification  of  contract  made  on 
Snnday.  —  Under  a  statute  prohibiting  the 
doing  of  business  on  the  first  day  of  the 
week,  a  contract  made  on  that  day  is  void 
and  is  not  susceptible  of  ratification  on  a 
subsequent  day.  Jacobson  v.  Bentzler  (Wis.), 
7-633. 

Preliminary  negotiations  on  Snnday. 

—  Where  negotiations  for  the  sale  and  con- 
veyance of  land  in  New  Jersey  are  had  in 
Connecticut,  on  Sunday,  between  the  vendor 
and  the  agent  of  the  vendee,  and  the  written 
iremorandum  required  by  the  statute  of 
frauds  is  signed  by  the  vendor  and  delivered 
to  the  agent  who  in  return  delivers  the  ven- 
dee's check,  made  and  dated  on  Saturday, 
for  the  first  payment,  and  the  memorandum 
embodies  terms  to  which  the  agent  is  not 
authorized  to  agree,  and  it  is  not  delivered 
to  the  vendee  or  assented  to  by  him  until 
Monday,  the  contract  is  made  on  Monday 
and  is  not  invalid  as  a  Sunday  contract. 
Burr  V.  Hirison  (N.  J.),  20-35. 

Failure  to  plead  invalidity  of  con- 
tract. —  In  an  action  on  a  contract  made 
on  Sunday,  the  failure  of  the  defendant  to 
plead  the  invalidity  of  the  contract  does  not 
preclude  him  from  insisting  that  it  cannot 
be  enforced.  Jacobson  v.  Bentzler  (Wis.), 
.7-633. 

Validity  of  payment  made  on  Snnday. 

—  A  payment  made  on  Sunday  is  as  effective 
to  discharge  the  debt  as  if  made  on  any  other 
day.     Campbell  V.  Davis   (Miss.),  19-239. 

3.  Judicial    and    Ministerial    Acts    Peb- 
fobmed  on  sunday  ob  holiday. 

Distinction  betiveen  Snnday  and 
holidays.  —  The  observance  of  the  seventh 
day  has  a  different  meaning  from  observance 
of  a  "  statutory  holiday."  With  the  former 
it  is  coeval  with  the  creation,  and,  with  the 
latter,  with  the  date  of  the  statute  to  which 
it  owes  its  title.  The  history  of  tlie  common 
law  clearly  indicates  the  character  of  the  day 
and   the   respect   and   honor   to   Avhich    it   is 


entitled.  It  is  different  as  to  statutory  holi- 
days. They  have  not  the  sacredness  of  the 
Sabbath,  and  there  may  be  legal  business 
transacted  on  a  statutory  holiday  not  null,  if 
there  is  silence  when  a  person  should  speak 
and  object.     State  v.  Duncan   (La.),  11-557. 

Transaction  of  legal  business  on 
"  legal  holidays."  —  The  days  entitled 
"  legal  holidays "  do  not  have  the  effect  of 
rendering  legal  business  null,  if  it  takes 
place  by  consent  or  if  an  accused  chooses  not 
to  timely  urge  what  there  may  be  in  the 
objection.  The  objection  is  not  timely  nor  in 
proper  form  urged  for  the  first  time  in  a 
motion  in  arrest  of  judgment.  State  v.  Dun- 
can (La.),  11-557. 

Trial  of  criminal  case  on  holiday.  — 
Any  objection  by  an  accused  person  to  the 
trial  of  his  cause  on  the  twenty-second  of 
February,  a  legal  holiday,  is  waived  by  a 
failure  to  object  to  proceeding  with  the  cause 
when  it  is  called  for  trial.  State  v.  Cook 
(S.  Car.),  13-1051. 

An  accused  has  no  right  to  stand  by  and 
suffer  proceedings  to  take  place  on  a  "  statu- 
tory holiday,"  and  after  verdict,  in  a  motion 
to  quash,  ask  to  have  the  proceedings  re- 
versed on  the  ground  that  it  was  a  holiday. 
State  V.  Duncan  (La.),  11-557. 

Continuance  on  ground  that  trial  is 
set  for  holiday.  —  The  Iowa  statute  pro- 
viding that  no  person  shall  be  held  to  answer 
or  appear  in  any  court  on  certain  specified 
holidays  does  not  entitle  the  defendant  in  an 
action  who  has  previously  appeared  and 
joined  issue  to  continuance  on  the  ground 
that  the  trial  of  the  cause  is  set  for  one  of 
such  holidays.  Michel  v.  Boxholm  Co-opera- 
tive Creamery   (Iowa),  5-918. 

Ministerial  acts  on  Sunday.  —  The 
act  of  the  clerk  of  a  court  in  receiving  and 
filing  a  summons  in  a  civil  action  is  a  mere 
ministerial  act  and  not  within  the  statute 
prohibiting  the  transaction  of  judicial  busi- 
ness on  Sunday.  Havens  v.  Stiles  (Idaho), 
1-277. 

Summoning  jurors  in  a  criminal  action 
under  a  special  venue  on  Sunday  is  a  minis- 
terial act  and  not  within  the  prohibitory 
Sunday  laws.  State  v.  Gilbert  (Idaho),  1- 
280. 

Publication  of  notice   on   Sunday.  

The  publication  of  a  notice  in  »  newspaper 
for  four  successive  days   is   not  vitiated  br 
the  fact  that  one  of  the  days  of  publication 
is  a  Sunday.    Nixon  v.  Burlington    (Iowa) 
18-1037.     ■ 

4.  Holidays. 

Saturday  as  holiday.  —  The  provision 
of  a  statute  of  the  District  of  Columbia  mak- 
ing Saturday  afternoons  half-holidays  is  not 
restricted  in  its  application  to  negotiable  in- 
struments, but  in  effect  constitutes  Saturday 
afternoon  in  all  respects  a  dies  non  juridicus. 
Ocumpaugh  v.  Norton  (D.  C),  2-133. 

Election  day  as  holiday.  —  Less  than 
an  election  held  throughout  the  state  is  not 
a  "  general  state  election  "  falling  within  the 
terms  of  the  Louisiana  statute  which  enacts 
that  all  "general  election"  davs  shall  be 
legal   holidays.     The   same   is  true   of  pare- 
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See  Instjbance,  8  a  (4) 


SUPERSEDEAS. 

Soc  Appeal  and  Ebbor,  18. 

LliTect  of  supersedeas  bond  in  injunction  suit, 

see  Injunctions,  7. 
Effect  on  execution,  see  Executions,  6. 


SUPERVISING  ARCHITECT. 

Right  to  lien,  see  Mechanics'  Liens,  3. 

SUFPLEMENTAIi  PROCEEDINGS. 

See  Pleading,  4  a  (8). 

SUPPLYING   WORDS. 

Construction  of  statute,  see  Statutes,  4  e. 
Omitted   words    supplied    in    construction   of 
wills,  see  Wills,  8  a  (5). 

SUPPORT. 

See  Alimony  and  Suit  Money. 

Allowance  for  support  of  children  in  action 

to   annul   marriage,   see  Alimony  and 

Suit  Money,  4  c. 
Deed  conditioned  for  support  of  grantor,  see 

Deeds,  3  i. 
Lateral  support,  see  Adjoining  Landownees. 
Liajjility  for  support  of  insane  persons,   see 

Insanity,  4. 
Liability   for   support   of   paupers,   see   PooE 

AND  PooB  Laws. 
Liability  of  husband  for  support  of  wife,  see 

Husband  and  Wife,  4  a. 
Liability  of  parent  for  support  of  children, 

see  Parent  and  Child,  2. 
Liability  of  wife  for  support  of  husband,  see 

Husband  and  Wife,  5. 
Limitation  of  action  for  injury  to  subjacent 

support,    see   Limitation   of   Actions, 

4  a    (2)    (a). 
Provisions   for    support   of    spendthrifts,    see 

Spendthrifts. 
Support    of   children    after    divorce,    see   Dl- 

VOBCE,  7. 

SUPPRESSING    DEPOSITIONS. 

See  Depositions,  7. 

SUPPRESSING   EVIDENCE. 

Abstraction    of    documents    by    defendant    in 
criminal     case,     see  ,  Oetminal     Law, 

6'  n    U).         '    '     ''-'   ■      '■<    -'■'• 


SUPPRESSING   TACTS. 

Ground  for  impeachment  of  compromise,  see 
Compromise  and  Settlement. 


SURETYSHIP. 

1.  Nature  of  Contbact,  1486. 

2.  FOBMATION   of   RELATION,    1486. 

3.  Natube    and    Extent    of    Subety's 

Liability,  1487. 
.  a.  In  general,  1487. 

b.  Scope     of     surety's     undertaking, 

1487. 

c.  Period  covered  by  contract,  1487. 

d.  Amount  of  liability,   1488. 

4.  Discharge  of  Surety,  1488. 

a.  In  general,  1488. 

b.  Alteration  of  principal's  contract, 

1488. 

c.  Extension    of    time    to    principal 

debtor,  1489. 

d.  Release  of  principal  debtor  or  of 

his  property,  1489. 

e.  Negligence  of  creditor,  1490. 

f.  Fraud  of  principal,   1490. 

5.  Effect  op  Judgment  against  Prin- 

cipal, 1490. 

6.  Actions  against   Sureties,   1490. 

7.  Contribution      between      Sureties, 

1491. 

8.  Rights  op  Surety  as  against  Prin- 

cipal, 1492. 

9.  Rights    of   Ceeditob   against   Prin- 

cipal,  1492. 

Attorney  as  surety  for  clients,  see  Attorney 

AND  Client,  3  c. 
Judgment  against  principal  as  conclusive  on 

sureties,  see  Judgments,  6  a  (2). 
Liability  of  surety  as  affected  by  discharge 

of  principal  in  bankruptcy,  see  Bank- 
ruptcy, 9. 
Liability  of   surety  on  promissory  note,   see 

Bills  and  Notes,  11  a. 
Married  woman   as   surety  for  husband,   see 

Husband  and  Wife,  2  d. 
Notice  of  protest  to  surety  on  note,  see  Bills 

and  Notes,  9  b. 
Rights  of  surety  on  bail  bond,  see  Bail,  7. 
Subrogation  of  surety  to  rights  of  principal, 

see  Subbogation. 
Verbal  promise  to  reimburse  surety  on  bond, 

see  Fbauds,  Statute  of,  6  b. 

1.  Natube  of  Contract. 
In  general.  —  A  contract  of  suretyship  is 
not  that  the  obligee  will  see  that  the  prin- 
cipal obligor  pays  liis  debts  or  fulfils  his 
contract,  but  that  the  surety  will  see  that 
the  principal  pays  or  performs.  American 
Bonding  Co.  v.  Pueblo  Investment  Co.  (U. 
S.),  1^-357. 

2.  Formation  op  Relation. 
Wto    may    become    sureties.    —    The 

Ohio  statute  requiring  that  official  or  fidu- 
ciary bonds  ;^liall  frith  certn in  exceptions  be 
executed  t)y  siiroty  eoMpaiiies'  instead  of  in- 
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dividuals  is  unconstitutional.  State  cjc  rel. 
Mclvell   c.  Robins    (Ohio),  2-485. 

Omission  of  principal  to   sign  bond. 

—  A  guardian  bond  not  executed  by  tlie  prin- 
cipal, though  not  a  statutory  bond,  is  good  as 
creating  a  common-law  liability.  Matthews 
V.  Mauldin  (Ala.),  4-344. 

The  omission  of  the  name  of  the  principal, 
as  one  of  the  signers  of  a  bank  cashier's 
bond,  even  where  his  name  appears  in  the 
body  of  the  bond  as  principal,  is  a  mere 
technical  defect,  and  will  not  release  the 
sureties,  except  in  case  where  the  sureties 
sign  upon  conditions  known  to  the  obligee, 
that  the  bond  is  not  to  take  effect  until 
signed  by  the  principal.  Clark  i\  Bank 
(Okla.),  2-219. 

Agreement  of  purchaser  of  land  to 
pay  debt  due  by  vendor.  —  Where  the 
purchaser  of  land  enters  into  binding  con- 
tractual relations  with  a  third  person  by 
promising  as  part  of  the  consideration  for 
the  purchase  to  pay  him  a  debt  due  him  by 
the  vendor,  the  new  promisor  is  the  principal 
debtor  as  regards  both  his  immediate  prom- 
isee and  the  third  person,  so  that  any  agree- 
ment made  between  the  second  promisor  and 
the  original  promisee,  prejudicial  to  the  orig- 
inal promisor,  operates  to  discharge  the  latter 
as  in  any  case  of  an  agreement  between  the 
principal  debtor  and  the  creditor  where  there 
is  a  surety.  Fanning  v.  Murphy  (Wis.), 
5-435. 

Where  the  purchaser  of  land  entered  into 
binding  contractual  relations  with  a  third 
person  by  promising,  as  part  of  the  consid- 
eration for  the  purchase,  to  pay  him  a  debt 
due  him  by  the  vendor,  such  relations  cannot 
be  varied  subsequently  by  any  agreement  be- 
tween the  vendor  and  the  purchaser  without 
the  consent  of  the  third  person,  though  the 
relations  are  established  without  the  knowl- 
edge of  the  latter.  Fanning  ('.  Murphy 
(Wis.),  5-435. 

Qualifications  of  surety  company.  — 
As  to  the  qualifications  of  a  surety  company 
as  surety  upon  an  appeal  bond,  see  Eichorn 
f.  New  Orleans,  etc.,  R.  Co.   (La.),  3-98. 

Execution  of  bond  by  surety  com- 
pany. —  As  to  the  authority  to  sign  an  ap- 
peal bond  in  behalf  of  a  surety  company,  see 
Eichorn  v.  New  Orleans,  etc.,  R.  Co.  (La.), 
3-98. 

3.  Natube  and  Extent  op  Surety's 
Liability. 

a.  In  general. 

Construction  of  -written   contract.  — 

Written  language  has  the  same  significance, 
and  its  meaning  is  to  be  ascertained  by  the 
same  rules  of  law,  where  it  is  found  in  ii  con- 
tract of  surety  as  where  it  appears  in  other 
agreements.  American  Bonding  Co.  v.  Pueblo 
Investment  Co.   (U.  S.),  10^357. 

In  an  action  by  a  builder  against  a  surety 
on  a  bond  for  the  faithful  performance  of  a 
building  contract,  certain  provisions  of^  the 
bond  are  construed  and  held  not  to  constitute 
a  waiver  of  the  provision  in  the  building 
contract  prescribing  the  time  and  manner  in 


which  the  paynieuls  to  the  contractor  should 
he  made.  First  Kat.  Bank  r.  Fidelity,  etc., 
Co.   (Ala.),  8-241. 

True  meaning  expressed  by  contract 
governs.  —  An  obligation  of  suiety  may 
not  be  extended  or  reduced  by  construction 
or  by  implication  beyond  the  true  meaning 
expressed  by  the  contract.  His  agreement, 
like  other  contracts,  must  have  a  rational 
interpretation,  which,  while  it  carefully  re- 
stricts his  liability  to  that  which  he  agreed 
to  undertake,  does  not  fail  to  liold  him  to 
that  liability  which  by  the  plain  terms  of  his 
agreement  he  promised  to  assume.  American 
Banding  Co.  p.  Pueblo  Investment  Co.  (U. 
S.),  10-357. 

Effect  of  performance  by  surety 
after  principal's  default.  —  In  an  action 
against  a  surety  on  the  bond  of  a  lunatic's 
committee  to  recover  for  a  default  consisting 
of  the  committee's  failure  to  make  an  invest- 
ment ordered  by  the  court  appointing  him, 
it  is  no  defense  that  the  investment  was  made 
by  the  surety  after  the  entry  of  the  order 
removing  the  committee  for  his  default:  and 
this  is  so  though  the  order  of  removal  was 
not  final  and  appealable.  Grafflin  v.  State, 
use  of  Ruckle   (Md.),  7-1061. 

b.  Scope  of  surety's  undertaking. 

Individual  debt  of  executor  to  de- 
cedent. —  An  executor's  sureties  are  liable 
for  the  amount  of  a  debt  owed  by  the  prin- 
cipal to  the  decedent  and  with  which  he  has 
been  charged  upon  a  settlement  of  his  ac- 
counts, notwithstandina;  the  executor's  in- 
solvency or  the  sureties'  ignorance  of  his  in- 
debtedness or  insolvency  at  the  time  of  the 
execution  of  the  bond.  United  Brethren  First 
Church  V.  Akin   (Oregon),  2-353. 

Dereliction  by  public  officer  outside 
limits  of  official  duties.  —  A  public  offi- 
cer is  personally,  and  may  be  even  criminally, 
liable  for  malfeasance  in  office;  but  the 
sureties  on  his  oSicial  bond  are  answerable 
only  within  the  letter  of  their  contract  for 
the  unfaithful  performance  of  his  official 
duties,  and  not  for  a  dereliction  outside  of 
the  limits  of  his  official  duties.  State,  use 
of  Board  of  Education,  etc.,  v.  Griffiths 
(Ohio),  6-917. 

c.  Period  covered  by  contract. 

Defaults  committed  before  execution 
of  bond.  —  When  the  guardian  files  a  new 
bond  on  the  petition  of  'he  sureties  on  the 
old  bond,  the  sureties  on  the  new  bond  are 
liable  for  a  conversion  of  the  trust  funds 
before  the  making  of  the  new  bond,  upon  the 
ground  of  the  guardian's  obligation  to  make 
true  account.  Matthews  r.  Mauldin  (Ala  ) 
4-344.  ■ ' ' 

Defalcation  of  bank  official  after  ex- 
piration of  term.  —  Where  the  bond  of 
a  bank  official  appointed  for  a  definite  term 
does  not  recite  the  length  of  term  but  refers 
to  the  fact  of  appointment,  the  sureties  will 
not  be  held  liable  for  a  defalcation  committed 
after  the  expiration  of  the  term.  Blat'oc  ■ 
Dewey  (N,  Cpr.) .  l-;)79. 
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Sureties  on  the  fidelity  boud  of  a  cashier 
of  a  savings  bank  wlio  has  been  elected  or 
appointed  for  a  definite  term  are  not  liable 
for  defalcations  committed  by  him  after  the 
expiration  of  such  term,  though  the  statute 
under  which  the  bank  is  organized  fixes  no 
limit  upon  the  cashier's  tenure  of  office,  but 
merely  provides  that  he  shall  hold  office  at 
the  pleasure  of  the  board  of  directors,  and 
though  the  bond  is  not  limited  by  its  terms 
to  any  particular  period  of  time.  Ida  County 
Savings  Bank  v.  Seidensticker  (Iowa),  5-945. 

Devastavit  by  gnardian  prior  to  ap- 
proval of  neiv  bond.  —  When  the  sureties 
on  the  bond  of  a  guardian  petition  the  pro- 
bate court  that  the  guardian  give  a  new 
bond,  and  a  new  bond  is  filed,  the  sureties 
on  the  old  bond  are  liable  for  any  devastavit 
prior  to  the  approval  of  the  new  bond. 
Matthews  v.  Mauldin   (Ala.),  4-344. 

Effect  of  extension  of  term  of  pnblic 
officer.  —  Where  by  a  statute  changing  the 
date  of  an  election,  enacted  after  a  county 
officer  has  given  his  official  bond,  his  term  of 
office  is  extended  for  a  year,  the  sureties  on 
such  bond  cannot  be  held  liable  by  reason  of 
any  misconduct  on  his  part  occurring  after 
the  expiration  of  the  time  for  which  he  was 
elected,  notwithstanding  the  bond  is  condi- 
tioned for  his  good  behavior  during  his  con- 
tinuance in  the  office  "  by  virtue  of  said  elec- 
tion," and  the  constitution  provides  that 
"  county  officers  shall  hold  their  offices  for 
the  term  of  two  years,  and  until  their  suc- 
cessors shall  be  qualified."  Sparks  v.  Board 
of  County  Commissioners  (Kan.),  13-1064. 

d.  Amount  of  liability. 

As  determined  by  penalty  of  bond.  — 

The  liability  of  siireties  on  a  constable's  bond 
is  properly  limited  to  the  amount  of  the 
penalty  of  the  bond.  The  constable  is  liable 
for  the  full  amount  of  the  damages  regard- 
less of  the  amount  of  the  bond,  but  the  excess 
cannot  be  recovered  in  an  action  upon  the 
bond  against  the  sureties.  Albie  v.  Jones 
(Ark.),  12-433. 

4.  Discharge  of  Subett. 
a.  In  general. 

Act  tending  to  increase  surety's  lia- 
bility. —  It  is  a  settled  rule  that  a  surety 
on  a  bond  will  be  released  from  liability  by 
any  act  of  the  obligee  that  tends  to  increase 
his  liabilitv  without  his  assent.  Woodruff 
V.  Schultp  (Mich.),  16-346. 

Indulgence  to  principal.  —  A  creditor 
entitled  to  resort  to  a  principal  debtor  and 
to  a  surety  for  the  discharge  of  his  claim 
owes  no  duty  to  the  latter  of  active  vigilance 
to  collect  the  debt  of  the  principal.  The  law 
imposes  the  duty  of  activity  in  such  circum- 
stances on  the  surety  rather  than  on  the 
creditor.     Fanning  i'.  Murphy  (Wis.),  .5-435. 

Ordinarily  a  creditor  owes  a  surety  no  ac- 
tive diligence.  The  obligation  to  see  that  the 
debt  is  paid,  or  that  the  principal  performs, 
rests  upon  the  surety  and  not  on  the  creditor. 
Hier  v.  Harpster   (Kan.),  13-919. 


Payment  to  principal  after  defal 
cation.  —  The  payment  by  the  municipal 
officers  to  the  city  clerk,  after  a,  defalcation 
committed  by  him^  of  a  sum  due  him  by  the 
city,  will  not  discharge  his  sureties  when 
such  officers  did  not  know  of  the  defalcation 
though  they  might  have  discovered  the  same 
by  the  exercise  of  proper  diligence.  Ander- 
son V.  Blair  (Ga.),  2-165. 

Release  of  surety  on  bond  of  fidu- 
ciary. —  A  surety  in  a  fiduciary's  bond,  de- 
siring to  be  released  therefrom,  upon  his  own 
motion,  can  obtain  such  relief  only  by  strict 
compliance  with  the  statutory  provision,  pre- 
scribing the  mode  of  procuring  such  release. 
Taylor  r.  Taylor   (W.  Va.),  19^14. 

As  section  10  of  chapter  87,  section  3302 
[West  Virginia]  Code  1906,  devolves  upon 
the  county  court  the  duty  and  power  of  re- 
quiring and  taking  new  or  substitute  bonds 
from  fiduciaries,  effecting  by  force  of  the 
provisions  of  section  11  of  said  chapter  the 
release  of  a  bond  antecedently  given  by  such 
fiduciary,  the  clerk  of  said  court,  not  being 
expressly  authorized  by  law  to  take  such 
new  or  substitute  bonds,  has  no  power  to 
effect  such  release  bv  accepting  a  new  bond. 
Taylor  r.  Taylor   (W.  Va.),  19-414. 

Failure  of  plaintiff  to  disclose  prin- 
cipal. —  A  surety  upon  a  contract  is  not 
released  because  the  plaintiff  in  an  action 
thereon  fails  to  inform  the  court  that  another 
party  to  the  contract  is  the  principal  debtor. 
Gates  V.  Tebbetts    (Neb.),   17-1183. 

Omission  of  creditor  to  notify  sur- 
ety of  litigation.  —  The  plaintiff,  who  held 
a  note  signed  by  the  defendant,  as  surety, 
presented  it  to  the  principal  for  payment. 
The  principal,  who  was  the  cashier  of  a  bank 
in  which  the  plaintiff  had  a  deposit,  entered 
a  credit  in  the  plaintiff's  pass-book  of  a  sum 
equal  to  the  amount  due  on  the  note,  which 
was  then  surrendered  and  marked  "  paid." 
ICo  money  was  deposited  in  the  bank  by  the 
plaintiff,  or  by  any  one  else,  as  a  basis  for 
the  entry  in  the  pass-book.  Shortly  after- 
ward, the  cashier  having  defaulted  and  died, 
a  suit  wRs  brought  by  the  receiver  of  the 
bank  against  the  plaintiff,  which  pended 
more  than  three  years,  and  in  which  it  was 
held  thnt  the  note  was  not  paid  and  that 
the  plaintiff  was  liable  to  the  bank  for  the 
amount  credited  in  her  pass-book.  The  surety 
learned  that  the  note  had  been  surrendered 
and  canceled  but  did  not  know  of  the  cir- 
cumstances of  the  surrender  or  that  the  mat- 
ter of  payment  was  in  contest.  No  statement 
was  made  by  the  plaintiff  to  the  surety  that 
the  note  had  been  paid,  nor  did  she  give  him 
the  information  that  the  note  had  been  sur- 
rendered and  marked  "  paid."  Held,  that 
the  omission  of  the  plaintiff  to  give  the 
surety  notice  of  the  facts  concerning  the  sur- 
render of  the  note  and  of  the  contest  as  to 
its  payment  did  not  absolve  the  surety  from 
liability  on  the  note.  Hier  v.  Harpster 
(Kan.),  13-919. 

b.   Alteration   of  principal's   contract. 

In  general.  —  Any  material  alteration  of 
a  contract  of  suretyship,  without  the  consent 
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of  the  surety,  discharges  him.  American 
Bonding  Co.  r.  Pueblo  Investment  Co.  (U. 
S.),  10-357. 

Alterations  in  a  building  contract,  made  by 
agreement  between  the  principal  contractor 
and  the  owner,  whereby  certain  provisions  of 
the  contract  are  abrogated  and  other  provi- 
sions substituted  therefor,  will  operate  to  re- 
lease a  surety  on  the  contractor's  bond  who 
has  not  assented  thereto,  even  though  they 
do  not  increase  the  expense  to  the  owner. 
Woodruff  V.  Schultz   (Mich.),  16-346. 

Frematare  payments  ivithont  sur- 
ety's consent.  —  A  surety  on  a  contractor's 
bond  for  the  faithful  performance  of  a  build- 
ing contract  is  released  from  all  liability 
where  the  builder,  without  the  surety's  con- 
sent and  pursuant  to  an  arrangement  made 
with  the  contractor  either  at  the  time  the 
building  contract  was  executed  or  afterwards, 
pays  the  contractor  considerable  amounts  of 
money  in  advance  of  the  time  provided  by 
the  contract  for  the  making  of  the  payments. 
First  Nat.  Bank  v.  Fidelity,  etc.,  Co.  (Ala.), 
8-241. 

The  sureties  on  a  contractor's  bond  condi- 
tioned for  the  faithful  performance  of  a 
building  contract,  by  the  terms  of  which  the 
contractor  is  to  be  paid  in  instalments  as  the 
work  progresses,  are  released  by  the  prema- 
ture payment  of  an  Instalment  to  the  con- 
tractor without  their  consent.  Glenn  v. 
Jones  (Cal.),  2-764. 

Premature  payments  by  president 
of  plaintiff  corporation.  —  In  an  action 
by  a  builder,  a  corporation,  against  a  surety 
on  a  bond  for  the  faithful  performance  of  a 
building  contract,  where  the  defendant  has 
established  the  fact  that  the  plaintiff  made 
premature  payments  to  the  contractor,  the 
evidence  held  to  justify  the  trial  court  in 
finding  against  the  plaintiff's  contention  that 
its  president  had  no  authority  to  agree  to 
pay  otherwise  than  according  to  the  provi- 
sions of  the  contract.  First  Nat.  Bank  v. 
Fidelity,  etc.,  Co.   (Ala.),  8-241. 

Evidence  to  show  premature  pay- 
ments. —  Evidence  reviewed,  in  an  action 
by  a  builder  against  a  surety  on  a  bond  for 
the  faithful  performance  of  a  building  con- 
tract, and  held  to  show  that  the  surety  was 
released  from  liability  by  reason  of  the  action 
of  the  builder  in  paying  the  contractor  con- 
siderable amounts  of  money  in  advance  of  the 
time  provided  by  the  contract  for  the  making 
of  the  payments.  First  Nat.  Bank  v.  Fidel- 
ity, etc.,  Co.  (Ala.),  8-241. 

e.  Extension  of  time  to  principal  debtor. 

In  general.  —  In  the  case  of  a  principal 
debtor  and  a  surety,  any  valid  extension  of 
the  time  of  the  payment  of  the  debt,  at  the 
request  of  the  former  without  the  consent  of 
the  latter,  discharges  the  surety.  Fanning 
17.  Murphy  (Wis.),  5-43.5. 

The  acceptance  by  a  creditor  of  the  prom- 
issory note  of  the  debtor  for  a  debt  secured 
by  an  undertaking  of  guaranty,  by  which  the 
time  of  payment  of  the  debt  and  the  right  of 
action  thereon  is  suspended  until  the  ma- 
turity of  the  note,  discharges  the  guarantor 
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from  liability.  American  Iron,  etc.,  Mfg. 
Co.  L\  Beall   (Md.),  4-883. 

Extent  of  discharge  by  extension  of 
time.  —  Where  a  wife  as  surety  for  her  hus- 
band signs  his  note  and  secures  it  by  a  mort- 
gage of  her  real  estate,  an  agreement  extend- 
ing the  time  for  the  payment  of  the  note 
which  discharges  her  personal  liability  will 
discharge  the  mortgage  security  also.  Diehl 
V.  Davis   (Kan.),  12-548. 

Essentials  of  contract  for  extension. 
—  The  rule  stated  as  to  the  essentials  of  a 
contract  to  extend  the  time  whereby  a  surety 
is  released.  Fanning  v.  Murphy  (Wis.),  5- 
435. 

Absence  of  binding  contract  for  ex- 
tension. —  A  mere  request  for  an  extension 
of  the  due  date  of  a  debt  at  the  contract  rate 
of  interest,  and  consent  thereto,  will  not  con- 
stitute a  binding  contract  for  the  extension 
of  the  time  releasing  the  surety.  Fanning  v. 
Murphy  (Wis.),  5-435. 

Effect  of  guarantor's  consent  to  one 
extension.  —  A  guarantor  who  has  con- 
sented to  one  extension  of  time  on  the  debt 
will  not  be  deemed  to  have  agreed  to  a  further 
extension  by  a  failure  to  reply  to  a  letter 
from  the  creditor  stating  that  the  extension 
would  be  granted  if  satisfactory  to  the  guar- 
antor; and  the  guarantor  is  discharged  by 
the  further  extension.  American  Iron,  etc., 
Mfg.  Co.  V.  Beall   (Md.),  4-883. 

d.    Release    of    principal    debtor    or    of    his 
property. 

Wrongful    surrender    of    security.    — 

The  wrongful  surrender  by  the  obligee  of 
security  for  the  performance  of  the  obliga- 
tion guaranteed,  without  the  knowledge  of 
the  surety,  discharges  the  surety  from  lia- 
bility entirely  or  pro  tanto,  according  to  the 
value  of  the  security  surrendered.  American 
Bonding  Co.  v.  Pueblo  Investment  Co.  (U. 
S.),  10-357. 

Extent  of  discharge  by  release  of 
principal  debtor's  property.  —  The  re- 
lease by  a  creditor  of  property  of  the  prin- 
cipal debtor  available  to  satisfy  the  debt  in 
part  is  not  a  discharge  of  the  surety  in  full, 
but  only  to  the  extent  of  the  value  of  the 
property  released.  Lowe  r.  Eeddan  (Wis.), 
3-431. 

Where  principal  is  under  legal  in- 
capacity. —  While  it  is  a  general  rule  that 
a  discharge  of  tlie  principal  releases  the  sur- 
ety, an  exception  to  the  rule  exists  when  one 
becomes  surety  for  a,  married  woman,  minor, 
or  other  person  incapable  of  contracting.  In 
such  a  case,  while  the  principal  is  discharged 
on  account  of  his  incapacity,  the  debt  re- 
mains and  its  burden  must  be  assumed  by 
the  surety.  Gates  r.  Tebbetts  (Neb.),  17- 
1183. 

Withdrawal  of  void  execution.  —  A 
surety  is  not  released  by  the  withdrawal  of 
a  void  execution  on  the  debtor's  property 
Wilson  V.  White   (Ark.),  12-378. 

Release  by  bank  of  claim  on  two 
notes  of  depositor.  —  The  surety  on  a 
promissory  note  owing  to  a  bank  by  a  de- 
positor  is   discharged   to   the   extent   of   the 
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release  by  the  bank  of  its  indebtedness  to  the 
principal  maker  upon  his  open  deposit  ac- 
count at  the  time  the  note  becomes  due ;  and 
when  there  are  two  notes  of  the  same  char- 
acter and  amount,  both  being  due  at  the 
same  time,  one-half  the  value  of  the  prop- 
erty of  the  principal  released  by  the  creditor 
should  be  applied  to  each  note.  Lowe  v. 
Eeddan  (Wis.),  3^31. 

e.  Negligence  of  creditor. 

Failure  to  sue  principal.  —  Where  a 
sheriff  has,  pursuant  to  an  order  of  court, 
paid  the  amount  of  a  fine  and  costs  for  which 
he  has  taken  a  i;ote  with  a  surety  not  con- 
forming to  statutory  requirements  but  valid 
as  a  common-law  obligation,  the  failure  of 
the  sheriff  to  sue  the  principal  on  the  note 
or  to  present  his  claim  against  the  prin- 
cipal's estate  in  bankruptcy  does  not  dis- 
charge the  surety.  Wilson  v.  White  (Ark.), 
12-378. 

Notice  to  the  sheriff  of  a  county  by  the 
surety  on  a  note  given  for  a  fine  and  costs,  to 
bring  suit  on  such  note,  and  the  failure  of  the 
sheriff  to  bring  such  suit  as  provided  for  by 
statute,  does  not  discharge  the  surety,  where 
the  sheriff  has  not  paid  the  note  to  the 
county  or  become  the  owner  thereof  by  sub- 
rogation and  therefore  has  no  authority  to 
bring  the  suit  in  accordance  with  such  notice. 
Wilson  V.  White   (Ark.),  12-378. 

Failure  of  municipal  officers  to  dis- 
cover shortage.  —  The  negligent  failure  of 
municipal  officers  to  discover  a  shortage  in 
the  accounts  of  a  city  clerk,  and  a  publica- 
tion by  them  of  a  report  stating  that  his 
accounts  for  specified  years  are  satisfactory, 
are  not  a  defense  to  sureties  on  the  official 
bond  of  the  clerk  subsequently  given,  when 
sued  for  a  defalcation  occurring  after  the 
execution  of  the  bond.  Anderson  v.  Blair 
(Ga.),  2-1G5. 

Failure  of  oimer  to  file  building 
contract.  —  In  an  action  on  a  bond  executed 
by  a  surety  company  providing  that  a  build- 
ing company  shall  construct  a  certain  work 
according  to  contract  and  save  the  obligee 
harmless  from  damage  of  any  kind,  which 
bond  the  obligee  seeks  to  hold  liable  for 
damages  arising  out  of  a,  lien  for  materials 
for  which  the  building  company  failed  to  pay, 
it  is  no  defense  that  the  obligee  failed  to 
comply  with  a  statute  providing  that  if  the 
owner  of  land  who  enters  into  a  contract  for 
the  erection  of  a  building  thereon  shall  fail 
to  file  the  contract  or  a  memorandum  thereof 
in  the  office  of  the  county  clerk,  materials 
furnished  by  all  persons  shall  be  deemed  to 
have  been  furnished  at  the  instance  of 
such  owner  and  be  a  lien  on  the  land.  A.  S. 
Ripley  Bldg.  Co.  r.  Coors   (Colo.),  11-269. 

f.   Fraud  of  principal. 

Where  creditor  is  innocent  of  fraud. 

—  An  executor's  sureties  are  not  discharged 
from  liability  by  the  fraud  of  the  executor 
in  prociiring  their  execution  of  the  bond  when 
the  beneficiaries  of  the  estate  are  innocent  of 
the  fraud.  TTnitod  Brethren  First  Church  r. 
Akin   (Oregon),  2-353. 


Notice  to  creditor  of  fraud  afte: 
formation  of  contract.  —  A  surety  com- 
pany which  has  signed  a  contract  of  surety- 
ship for  a  building  contractor  cannot  relieve 
itself  of  liability  by  notice  to  the  obligee  that 
it  was  induced  to  sign  the  bond  by  false 
representations  made  by  the  principal,  of 
which  statements  the  obligee  was  entirely 
ignorant,  unless  there  is  a  stipulation  in  the 
bond  to  that  effect;  and  it  is  immaterial  that 
such  notice  is  given  before  the  work  on  the 
contract  as  to  which  the  indemnifying  bond 
is  given  has  been  actually  commenced.  A.  S. 
Ripley  Bldg.  Co.  v.  Coors   (Colo.),  11-269. 

5.  Effect  of  Judgment  against  Pbincipal. 

Prima  facie  evidence  against  sureties. 

—  In  an  action  against  the  sureties  on  a  bond 
for  the  faithful  performance  of  a  working 
contract,  tlie  decree  in  a  prior  suit  in  chan- 
cery adjudging  the  principal  to  be  liable  in 
damages  in  a  certain  sum  for  a  breach  of  the 
contract  is  prima  facie  evidence  as  against 
the  sureties  of  the  amount  due  under  the 
bond,  where  it  appears  that  the  sureties  were 
given  an  opportunity  to  defend  the  chancery 
suit  but  failed  to  do  so.  Henry  v.  Heldmaier 
(111.),  9-150. 

Where  sureties  are  not  parties  to 
action.  —  The  sureties  on  a  fiduciary  bond 
are  prima  fade  bound  by  a  recovery  against 
their  principal  for  a  default  covered  by  the 
bond,  even  though  they  are  not  made  parties 
to  the  suit  wherein  the  recovery  was  had,  and 
they  can  release  themselves  from  the  binding 
effect  of  the  recovery  only  by  showing  that 
the  judgment  plaintiff  was  not  entitled  to 
recover  at  all  or  that  the  amount  recovered 
by  him  was  excessive.  GrafBin  v.  State,  use 
of  Ruckle   (Md.),  7-1061. 

Proceedings  against  principal  as 
evidence.  —  In  an  action  for  breach  of  the 
official  bond  of  a  lunatic's  committee,  it  is 
competent  to  introduce  in  evidence  the  pro- 
ceedings wherein  the  liability  of  the  prin- 
cipal for  the  breach  of  his  duty  was  estab- 
lished, and  an  auditor's  report  showing  the 
amount  which  went  into  the  committee's 
hands  from  the  sale  of  certain  securities  be- 
longing to  the  lunatic.  Grafflin  v.  State,  use 
of  Ruckle  (Md.),  7-1061. 

6.  Actions  against  Suketies. 

Necessity  for  permission  of  court 
tvhich  appointed  principal.  —  An  action 
may  be  maintained  against  the  sureties  on  a 
bond  of  a  lunatic's  committee  without  first 
obtaining  permission  of  the  court  which  ap- 
pointed the  committee.  Grafflin  r.  State,  use 
of  Ruckle  (Md.),  7-1001. 

Surety's  willingness  to  pay  amount 
claimed  into  court.  —  It  is  no  legal  ob- 
stacle to  the  prosecution  of  an  action  against 
the  principal  and  surety  in  a  fiduciary  bond 
that  the  surety  is  ready  and  willing  to  pay 
into  court,  to  await  the  final  result  of  the 
action,  a,  sum  sufficient  to  cover  the  conse- 
quences of  the  principal's  alleged  default. 
Grafflin  r.  State,  use  of  Ruckle  (Md.),  7- 
lOfil.  ■■     ■ 
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Bill  In  equity  against  sureties  on 
bonds    given    at    different    times.    —   A 

bill  by  a  ward  against  his  guardian  and  sev- 
eral acts  of  sureties  on  liis  bonds,  given  at 
diflferent  times,  is  not  liable  to  objection  on 
the  ground  of  misjoinder,  multifariousness, 
and  want  of  equity.  Matthews  v.  Mauldin 
(Ala.),  4-344. 

Particularity  of  declaration.  —  Where 
the  condition  of  «.  bond  is  that  the  surety 
therein  will  pay  such  losses  as  may  be  sus- 
tained by  a  bank  by  reason  of  the  fraudulent 
and  dishonest  conduct  of  its  cashier,  amount- 
ing to  larceny,  the  bank,  in  an  action  on  the 
bond,  may  either  allege  a  breach  of  the  bond 
in  general  terms,  or  set  out  the  particular 
acts  of  its  cashier  through  which  it  has  sus- 
tained loss,  and  which,  it  claims,  amounts  to 
larceny.  If  the  latter  course  is  pursued,  the 
declaration,  in  order  to  be  sufficient,  must 
aver  all  the  essential  elements  of  the  crime 
of  brcenv.  Canton  Kat.  Bank  v.  American 
Bonding, 'etc.,  Co.   (Md.),  18-820. 

In  such  an  action,  counts  in  the  declaration 
which  •  fail  to  show  whether  the  defaulting 
cashier  was  guilty  of  larceny  as  principal  or 
as  accessory  before  the  fact,  or  which  fr.il  to 
show  that  the  money  taken  by  the  cashier 
belonged  to  the  bank,  are  demurrable.  Can- 
ton Nat.  BanV:  r.  American  Bonding,  etc.,  Co. 
(Md.),  18-820. 

Assignitients  of  braaches.  —  In  an  ac- 
tion against  the  surety  on  a  bond,  where 
severnl  distinct  breaches  of  the  bond  by  the 
principal  are  alleged  in  the  declaration,  the 
assignment  of  each  breach  must  be  perfect 
in  itself,  avA  cannot  be  made  by  a  reference 
to  other  breaches.  Canton  Nat.  Bank  v. 
American  Bonding,  etc.,  Co.   (Md.),  18-820. 

Necessity  for  sboving  time  of  alleged 
breaches.  —  Where  by  the  express  terms  of 
a  bond  the  undertaking  of  the  su-rety  is  to  pay 
such  losses  as  may  be  sustained  by  the  obligee 
by  reason  of  larcenies  mmmitted  by  the  obli- 
gee's employee  during  the  term  for  which  the 
bond  is  given,  and  discovered  during  said 
term  or  within  three  months  after  its  expira- 
tion, a  declaration  in  an  action  on  the  bond, 
brought  more  than  three  months  after  the  ex- 
piration of  the  term,  which  fails  to  show  when 
the  breaches  of  the  bond  alleged  therein  were 
discovered,  is  demurrable.  Canton  Nat.  Bank 
V.  American  Bonding,  etc.,  Co.  (Md. ),  18-820. 

When  declaration  not  double.  —  In 
an  action  against  the  sureties  on  a  bond  for 
the  faithful  performance  of  a  working  con- 
tract, the  declaration  is  not  rendered  double 
by  the  fact  that  after  setting  out  the  bond 
and  the  contract  and  averring  a  breach  of  the 
'contriict.  it  sets  out  the  pleadings  and  the 
decree  in  .i  chancery  case  wherein  the  lia- 
bility of  tlie  princip.al  for  damages  resulting 
from  the  breach  was  established  even  thoueh 
the  proceedings  in  the  chancery  case  are  set 
out  with  greater  fulness  than  is  actually 
necessary.  Henry  v.  Heldmaier  (111.),  9^150. 
Sufficient  allegation  of  declaration 
that  decree  has  not  been  performed  or 
paid.  ~  In  an  action  against  the  sureties  on 
a  bond  for  the  faithful  performance  of  a 
working  contract,  where  the  declaration  se(s 
out  the  piocecdings  and  a  decree  in  a  chan- 


cery suit  wherein  the  liability  of  the  con- 
tractor for  damages  for  breach  of  the  con- 
tract was  established,  an  allegation  that  the 
decree  is  in  full  force  and  effect  and  has  not 
been  reversed,  appealed  from,  or  set  aside,  is 
equivalent  to  an  allegation  that  the  decree 
has  not  been  performed  or  paid.  Henry  v. 
Heldmaier  (111.),  9-150. 

Allegations  of  performance  of  con- 
dition precedent.  —  A  declaration  in  an 
action  against  the  sureties  on  a  bond  for  the 
faithful  performance  of  a  working  contract, 
sustained  against  a  demurrer  based  on  the 
ground  that  it  fails  to  allege  that  the  builder 
gave  the  contractor  notice  which  was  a,  con- 
dition precedent  to  the  right  to  declare  the 
contract  forfeited.  Henry  v.  Heldmaier 
(111.),  9-150. 

Failure  of  clerk  in  entering  judg- 
ment to  certify  that  parties  are 
sureties  as  error.  —  The  failure  of  the 
clerk,  in  recording  a  judgment,  to  certify 
that  certain  of  the  defendants  are  sureties, 
where  such  is  the  fact,  is  reversible  error, 
though  not  presented  to  the  trial  court. 
Escritt  V.  Michaelson   (Neb.),  10>-1039. 

7.    Contribution   between    Sureties. 

Contribution  betureen  sureties  jus- 
tifying   in    different    amounts.    —    The 

sureties  in  an  official  bond  are  liable  to  equal 
contribution  on  the  default  of  the  principal, 
though  they  justified  in  different  amounts. 
Board  of  Commissioners  v.  Dorsett '  ( N.  Car. ) , 
18-852. 

Bight  of  one  surety  to  pay  debt  and 
claim  contribution.  —  At  all  times  after 
the  maturity  of  an  indebtedness  for  the  pay- 
ment of  which  there  are  a  principal  and  sur- 
eties, any  one  of  the  latter  may  pay  off  the 
same  for  his  protection  and  enforce  his  rights 
of  subrogation  and  contribution.  Fanning  v. 
Murphy   (Wis.),  5-435. 

What  constitutes  payment  un  ler 
compulsion.  —  It  is  essential  to  the  pres- 
ervation of  a  surety's  rights  against  his  co- 
surety that  he  should  pay  the  indebtedness 
under  compulsion.  But  where  after  the  de- 
fault of  the  principal  debtor,  the  surety  pays 
without  coercion  but  for  the  protection  of 
his  rights,  the  payment  is  in  legal  contempla- 
tion compulsory.  Fanning  v.  Murphy  (Wis.), 
5-435. 

Effect  of  payment  of  debt  in  form  of 
purchase  of  securities.  —  If  a  surety  for 
his  own  protection  pays  off  a  debt  for  which 
he  is  liable,  but  does  so  in  the  form  of  a 
purthase,  taking  an  assignment  of  securities 
to  himself  or  to  another  for  his  use,  having 
in  mind,  however,  only  the  better  protection 
of  his  rights  of  subrogation  and  contribution, 
the  transaction  amounts  to  a  payment  as  to 
such  rights.  Fanning  v.  Murphy  (Wis.),  5- 
435. 

Effect  of  statute  of  limitations 
where  creditor  has  obtained  judgment. 
—  A  surety  is  not  relieved  from  his  obliga- 
tion to  contribute  by  the  failure  of  his  co- 
surety  to  make  payment  until  after  the  stat- 
ute of  limitatinps  has  run  against  their  joint 
obligation,  such  ol'iligation  having  been  'kept 
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alive  as  against  the  latter  by  a  valid  judg- 
ment in  favor  of  the  obligee.  Kelly  V.  Sproul 
(Mich.),  15-1029. 

The  provisions  of  the  Michigan  statute  of 
limitations  relating  to  the  barring  of  per- 
sonal actions  on  contracts  and  to  the  right  to 
recover  from  one  of  several  joint  contractors 
a  debt  barred  as  against  the  others,  have  no 
application  to  such  a  case.  Kelly  v.  Sproul 
(Mich.),  15-1029. 

Effect  of  becoming  surety  at  request 
of  cosurety.  —  The  mere  fact  that  a  surety 
on  a  promissory  note  or  other  obligation  be- 
comes such  at  the  request  of  a  cosurety  does 
not  relieve  him  of  liability  to  the  latter  for 
contribution,  upon  default  by  the  principal. 
To  relieve  a  surety  from  liability  to  contribu- 
tion there  must  be  a  contract,  express  or  im- 
plied, for  such  immunity.  Chappell  v.  John 
(Colo.),  16-854. 

What  is  not  contract  of  indemnity 
as  lietveen  sureties.  —  A  mere  statement 
made  by  a  surety  at  the  time  when  his  co- 
surety signs  the  obligation  at  his  request,  that 
such  cosurety  will  not  be  subjected  to  any  loss 
by  reason  of  signing  the  same,  is  simply  an 
expression  of  opinion  that  the  sureties  will  not 
be  called  upon  to  pay  the  obligation,  and  does 
not  amount  to  an  agreement  or  contract  of 
indemnity  so  as  to  relieve  the  surety  to  whom 
it  is  made  from  liability  to  contribution. 
Chappell  r.  John  (Colo.),  16-854. 

Declaration  of  debtor  to  show  that 
cosurety  has  made  himself  liable  as 
principal.  —  In  an  action  by  one  of  two 
sureties  on  a  promissory  note,  who  has  been 
compelled  to  pay  the  same,  against  his  co- 
surety to  recover  the  whole  amount  paid,  on 
the  theory  that  the  defendant  surety  has  made 
himself  liable  to  the  plaintiff  as  principal  by 
taking  a  trust  deed  from  the  maker  of  the 
note  as  security,  declarations  made  by  the 
maker  of  the  note  ten  days  after  the  execution 
of  the  trust  deed,  regarding  the  purposes  for 
which  it  was  executed,  ai'e  not  admissible  in 
evidence  on  behalf  of  the  plaintiff  as  a  part  of 
the  res  gestce.  Chappell  v.  John  (Colo.),  16- 
854. 

Rights  of  surety  in  assets  received  by 
cosurety.  —  In  such  an  action,  where  the 
evidence  shows  that  the  defendant  surety  has 
taken  two  deeds  of  trust  from  the  maker  of 
the  note,  the  first  to  secure  him  on  another 
obligation,  and  the  second,  covering  the  same 
property  as  the  first  and  also  additional  prop- 
erty, as  security  for  payment  of  the  note,  and 
has  bought  in  the  property  covered  by  the 
second  trust  deed  on  foreclosure,  for  a  nominal 
consideration,  and  then  sold  the  same  to  a 
third  party,  the  plaintiff  is  entitled  to  recover 
one-half  of  the  reasonable  value  of  the  land 
bought  by  the  defendant  at  the  foreclosure 
sale  and  not  included  in  the  first  deed  of  trust. 
Chappell  V.  John  (Colo.),  16-854. 

8.  Rights  of  Surety  as  against  Principal. 

Right  to  compel  principal-  to  pay.  — 

A  surety  may,  before  payment,  in  equity,  com- 
pel his  principal  to  pay  in  exoneration.  Carr 
V.  Davis  (W.  Va.),  16-1031. 

Where  a  debt  is  past  due,  the  surety  for  its 


payment  has  the  right  to  file  a,  bill  in  equit] 
to  compel  the  principal  to  pay  the  debt  and 
thereby  exonerate  him.  Tillis  v.  Folmar 
(Ala.),  8-78. 

9.  Rights  of  Cbeditob  against  Pbincipai,. 

Effect  of  extensions  granted  to  surety. 

—  When  a  mortgagee  contracts  with  the  mort- 
gagor's grantee  who  has  assumed  the  pay- 
ment of  the  mortgage  debt  and  become  the 
principal,  the  mortgagor  becoming  the  surety, 
for  the  extension  of  the  time  of  payment,  and 
after  the  contract  of  extension  is  made  fur- 
ther conveyances  of  the  property  are  made 
in  which  each  grantee  assumes  the  payment 
of  the  debt  without  reference  to  the  contract 
of  extension,  the  last  grantee,  who  by  assum- 
ing the  mortgage  contracts  as  »  new  principal 
to  pay  the  debt,  is  not  discharged  from  obli- 
gation to  pay  by  the  fact  that  its  day  of  ma- 
turity has  been  extended  without  his  knowl- 
edge. The  last  grantee  is  not  bound  by  the 
contract  of  extension  but  may  pay  the  debt 
according  to  his  deed.  By  the  contract  of  ex- 
tension, the  original  mortgage  debt  is  not  ex- 
tinguished and  a  new  contract  substituted. 
Higgins  V.  Evans  (Mo.),  3-465. 

Effect  of  discharge  of  surety.  —  An 
action  upon  a  public  officer's  bond  for  his 
misconduct  occurring  after  the  sureties  have 
been  discharged  by  an  extension  of  his  term, 
may  be  maintained  against  the  principal. 
Sparks  v.  Board  of  County  Commissioners 
(Kan.),  13-1064. 


SURFACB. 

Right   to    surface    support,    see    Mines   and 
Minerals,  3. 


SURFACE  'WATERS. 

See  Waters  and  Watercourses,  2. 

SURGEONS. 

See  Physicians  and  Surgeons. 

SURPLUSAGE. 

See  Indictments  and  Informations,  2,  4. 

SURRENDER. 

Duty  of  tenant  to  surrender  premises  at  end 
of  term,  see  Landlord  and  Tenant,  5  c. 

Termination  of  lease  by  surrender,  see  Land- 
lord AND  Tenant,  3  g. 

SURROGATE   COURTS. 

See  Courts,  2  c   (2). 

Collateral  attack  on  orders  and  decrees,  see 
.Tudgments,  10. 

Depositions  in  probate  courts,  see  Deposi- 
tions, 1. 


SUEEOUNDING  FACTS,  ETC.  —  TARIIT. 
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Bight  to  jury  trial  in  probate  proceedings, 

see  JuitY,  I  c. 
Trial   de   novo   on   appeal,   see  Afpeai.  and 

Ebbob,  12  b. 


SURBOUmDING     FACTS     AND     CIR- 
CUMSTANCES. 

As  influencing  construction  of  contracts,  see 

CONTBACTS,  3  a. 


SUBVETLLANCE. 

Injunction  against  police  surveillance,  see  In- 

JtJNCTIONS,  2  a. 

Subjection  to  police  surveillance  as  cruel  and 
unusual  punishment,  see  Cbiminal  Law, 
7  a  (1). 


SWEARING. 

Failure  of  indictment  to  show  that  witnesses 
before  grand  jury  were  sworn,  see  In- 
dictments AND  INFOEMATIONS,  8. 

Swearing  jurors,  see  Jury,  8. 

Swearing  witnesses,  see  Witnesses,  2. 


SWINE. 

Keeping  swine  within  municipal  limits,   see 
Municipal  Corpobations,  4  d  (3). 


SWITCHES. 

Duty  of  railroad  to  block  frogs,  see  Master 
AND  Servant,  3  c  ( 1 ) ;  Railroads,  3  b. 

Bequiring  railroads  to  furnish  private 
switches,  see  Kailroads,  3  a  (2). 


SURVEY. 

Adjournment  of  survey  in  proceeding  to  lay 
out  highway,  see  Streets  and  High- 
ways, 2  c. 

Conclusiveness  of  survey,  see  Boundaries,  1. 

Necessity  of  survey,  see  Adverse  Possession. 

Necessity  of  survey  to  locate  railroad,  see 
Bailroads,  2  a. 


SURVIVAI.  OF  ACTION. 

See  Abatement  and  Bevivai.,  2. 

SURVIVING  PARTNERS. 

See  Partnership,  7. 


SYMBOLS. 

Subject  of  trademark,  see  Trademarks, 
Trade  Names,  and  Unfair  Competi- 
tion, 1. 

SYMPATHY. 

Appeals  by  counsel  to  sympathy  of  jury,  see 

Trial,  4  b  (5). 
Sympathetic  suffering  as  element  of  damage, 

see  Damages,  9  c. 


SYNONYMS. 

Charging  offense  in  words  of  same  import,  as 
statutory  words,  see  Indictments  and 
Infobmations,  4. 


SURVIVORSHIP. 

Presumption  of  survivorship,  see  Death, 


TACKING. 

See  Advebse  Possession. 


SUSPENSION. 

Civil  rights  suspended  by  sentence  to  peniten- 
tiary, see  Criminal  Law,  7  b  (6)    (c). 

Operation  of  statute  of  limitations,  see  Limi- 
tation OF  Actions,  4  b. 

State  law  suspended  by  enactment  of  federal 
statute,  see  Statutes,  8. 

Suspension  of  children  in  public  schools,  see 
Schools,  8  b. 

Suspension  of  public  officers,  see  Public  Of- 
ficers, 7  b  (2). 


SUSPENSION    OF    SENTENCE. 

See  Criminal  Law,  7  b  (8). 
Imposing  sentence  after  suspension  of  judg- 
ment, see  Criminal  Law,  7  b  (2). 


TAKING. 

Element  of  larceny,  see  Larceny. 
Element  of  robbery,  see  Robbery,  1. 
What  constitutes  taking  of  private  property, 
see  Eminent  Domain,  6. 


TALLOW. 

Tallow  plant  as  nuisance,  see  Nuisances,  1  b, 

TAMPERING  WITH  WITNESSES. 

See  Obstbuctinq  Justice. 

TARIFF. 

See  Revenue  Laws. 
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TAXATION. 

1.  PowEB  OP  Taxation,  1495. 

a.  In  general,  1495. 

b.  Constitutional    restrictions,    1495. 

c.  Construction  of  tax  statutes,  1496. 

2.  Pebsons  and  Things  Taxable,  1496. 

a.  Public,  property    and    instrumen- 

talities  of  government,    1496. 

b.  Real  property,  1497. 

c.  Personal  property,   1497. 

d.  Licensees  to  sell  liquor,  1497. 

e.  Income,  1498. 

3.  Place  op  Taxation,  1498. 

a.  In  general,  1498. 

b.  Personal  property,  1498. 

c.  Real  property,  1499. 

d.  Double  taxation,  1499. 

e.  Property  belonging  to   decedent's 

estate,  1499. 

f.  Taxation  of  vessels,  1499. 

4.  Levy  of  Taxes,  1500. 

5.  Assessment     and     Valuation     of 

Pbopeett,  1500. 

a.  Assessment  proceedings,   1500. 

b.  Valuation  of  property,  1501. 

c.  Description   of    property,    1501. 

d.  Assessment   of   omitted   property, 

1502. 

e.  Notice    and    opportunity    to    be 

heard,  1502. 

f.  Appeal   and   review  by  boards  of 

equalization,   1502. 

(1)  In  general,  1502. 

(2)  Proceedings  of  board,  1503. 

6.  Payment  of  Taxes,  1503. 

7.  Collection  of  Taxes,  1503. 

8.  Remedy  fob  Ebeoneous  Taxation  ob 

Assessment,  1504. 

9.  Recoveby  Back  of  Taxes  Paid,  1505. 

10.  Tax  Sales,  1505. 

a.  The  sale,  1505. 

b.  Irregularities  as  affecting  validity 

of  sale,  1505. 

( 1 )  Fatal    irregularities,    1505. 

(2)  Immaterial      irregularities, 

1506. 

c.  Tax  deeds,   1506. 

d.  Redemption  from  tax  sales,  1506. 

e.  Proceedings  in  equity  to  set  sale 

aside,  1507. 

f.  Tax  titles,  1507. 

( 1 )  Who  may  acquire,  1507. 

(2)  Nature    of    title    acquired, 

1507. 

(3)  Rights  of  purchasers  of  de- 

fective titles,   1507. 

11.  Taxation  of  Coeporations,  1508. 

a.  Franchise  taxes,   1508. 

b.  Taxation  of  capital  and  shares  of 

stock,   1509. 

c.  Taxation  of  gross   receipts,   1509. 

d.  Taxation  of   personalty,   1509. 

e.  Taxation    of    transfers    of    stock, 

1510. 

f.  Taxation  of  foreign  corporations, 

1511. 

g.  Exemptions,  1511. 


h.  Assessment  and  proceedings  there- 
on, 1511. 

i.  Recovery  back  of  taxes  paid  by 
corporation,   1512. 

12.  Exemptions,  1512. 

a.  Power  to  create  exemptions,  1512. 

b.  General  rules  of  construction,  1512. 

c.  Particular  subjects  of  exemption, 

1512. 

( 1 )  Educational       institutions, 

1513. 

(2)  Railroads,  1513. 

(3)  State  bonds,  1513. 

(4)  Property    of    religious    so- 

cieties,  1513. 

d.  Termination  of  exemption,  1513. 

13.  Succession  Taxes,  1513. 

a.  Nature  and  constitutionality,  1513. 

b.  Construction     and     operation     of 

1515. 

(1)  In  general,  1515. 

(2)  Property   and   legacies  and 

devises  taxable, 
1515. 

(a)  In   general,  1515. 

(b)  Estates    of  nonresi- 

dents,  1516. 
(e)   Exemptions,   1516. 

(d)  Transfers     of     prop- 

erty  before   death, 
1517. 

(e)  Funeral         expenses, 

etc.,  1517. 

(3)  Effect   of   particular  testa- 

mentary provisions,  1517. 

(4)  Taxation  of  corporate  stock, 

1518. 

c.  Collection  of  tax,  1518. 

d.  Appeal,   1518. 

Acquisition  of  tax  title  by  tenants  in  com- 
mon, see  Joint  Tenants  and  Tenants 
IN  Common. 

Appointment  of  board  of  equalizers  by  cir- 
cuit judge,  see  Judges,  3  b. 

Assessments  f??  local  improvements  as  taxes, 
see  Special  oe  Local  Assessments,  10. 

Compelling  levy  of  tax,  see  Mandamus,  2  h. 

Competency  of  taxpayer  as  juror  in  action 
against  county,  see  Juey,  5  e. 

Duty  of  trustee  in  bankruptcy  to  pay  taxes, 
see  Bankeuptcy,  13. 

Duty  to  pay  taxes  as  between  vendor  and  pur- 
chaser, see  Vendoe  and  Pubchaseb, 
3  e. 

Exemption  from  taxation  as  contract,  see 
Constitltional  Law,  15  a. 

Exemption  of  gifts  to  charity,  see  Chabities, 
5. 

Exemptions  in  favor  of  gas  companies,  see 
Gas  and  Gas  Companies,  3. 

Exercise  of  police  power,  see  Constitutional 
Law,  5  f. 

Expression  in  title  of  statute  classifying 
propertv  for  taxation,  see  Statutes, 
3  b. 

Failure  to  pay  taxes  as  evidence  of  abandon- 
ment of  land,  see  Abandonment. 

Franchises,  see  Feanchises. 

Gross  earnings  of  railroads,  see  Railroads, 
3  b. 


TAXATTON. 


Liability  of  exempt  property  to  local  assess- 
ments, see  Special  oe  Local  Assess- 
ments, 3. 

Liability  of  one  spouse  to  pay  taxes  on  land 
of  other,  see  Husband  and  Wipe,  2  e. 

License  laws  as  conforming  with  rule  requir- 
ing taxation  to  he  uniform,  see  Hawk- 
ers AND  Peddleks,  3. 

Limitation  of  actions  to  set  aside  tax  deeds, 
see  Limitation  of  Actions,  3. 

Occupation,  business,  or  privilege  taxes,  see 
Food,  2;  Fbanohises;  Licen^ses;  Mu- 
nicipal Corporations,  4  e;  Trading 
Stamps. 

Bestraining  payment  of  school  taxes  to  school 
district,  see  Schools,  7. 

Right  of  county  holding  claim  for  taxes  to 
enjoin  waste,  see  Waste. 

Bight  of  mortgagee  paying  taxes  to  recover 
from  mortgagor,  see  Mortgages  and 
Deeds  op  tSsust,  9. 

School  tax  elections,  see  Schools,  3. 

School  taxes,  see  Schools,  9. 

Subrogation  to  tax  liens,  see  Subrogation, 
3  d. 

Tax  deed  as  cloud  on  title,  see  Quieting  Title 
—  Removal  op  Cloud,  3. 

Tax  rate  as  evidence  of  value,  see  Gas  and 
Gas  Companies,  4  c. 

Taxpayer  as  personally  interested  in  action 
against  coimty,  see  Judges,  4  a. 

Actions  by  taxpayers,  see  Injunctions,  3  b; 
Municipal  Corporations,  7  f. 

Tax  sale  as  barring  dower,  see  Dower.  2  f. 

Telegraph  and  telephone  companies,  see  Tele- 
graphs AND  Telephones,  11. 

1.  PovraR  of  Taxation. 
a.  In  general. 

Poxver  of  taxation  unlimited.  —  The 

power  to  impose  taxes  is  of  unlimited  force. 
The  only  security  against  the  abuse  of  this 
power  is  foimd  in  the  structure  of  the  gov- 
ernment itself.  In  imposing  a  tax  the  legis- 
lature acts  upon  its  constituents.  This  is, 
in  general,  a  sufficient  security  against  er- 
roneous and  oppressive  taxation.  Succession 
of  Levy  (La.),  5-871. 

The  taxing  power  vested  in  the  legislature 
is  without  limit,  except  such  as  may  be  pre- 
scribed by  the  constitution  itself.  Mercan- 
tile Inc.  Co.  i:  Junkin  (Neb.).  19-269. 

Power  is  legislative.  —  The  power  to 
impose  taxes  is  a  legislative  power.  State 
ex  rel.  Taylor  v.  Guilbert  (Ohio),  1-25. 

Constmction  of  British  North  Amer- 
ica Act.  —  Subsection  2  of  section  92  of  the 
British  North  America  Act  of  1867,  giving 
a  provincial  legislature  exclusive  powers  of 
legislation  in  respect  to  "direct  taxation  with- 
in the  province  in  order  to  the  raising  of  a 
revenue  for  provincial  purposes,"  is  not  in 
conflict  with  subsection  8  of  section  91  of 
that  act,  giving  the  Parliament  of  Canada 
exclusive  legislative  authority  in  regard  to 
the  "  fixing  of  and  providing  for  the  salaries 
and  allowances  of  the  civil  and  other  officers 
of  the  government  of  Canada."  Abbott  v. 
Saint  John   (Can.),  12-821. 


b.  Constitutional  restrictions. 

On   poller  of  federal  government.  — 

Under  the  Federal  Constitution  the  only 
limitation  on  the  power  of  the  federal  gov- 
ernment to  lay  and  collect  license  taxes  is 
that  they  shall  be  for  public  purposes  and 
shall  bo  uniform  througliout  the  United 
States.  South  Carolina  v.  United  States 
(U.  S.),  4^737. 

Application  of  Fourteenth  Amend- 
ment to  Federal  Constitution.  —  The 
fact  that  a,  mode  of  taxation  has  been  in 
force  for  a  very  long  time  is  of  itself  a  strong 
reason  against  the  belief  that  it  has  been 
overthrown  by  the  Fourteenth  Amendment  to 
the  Federal  Constitution,  and  for  leaving  to 
the  legislature  any  improvement  that  may 
be  desired.  Paddell  v.  New  York  (U.  S.), 
15-187. 

Construction  of  constitutional  pro- 
visions. ^The  maxim  Expressio  unius  est 
exclusio  alterius  does  not  apply  in  the  con- 
struction of  constitutional  provisions  regu- 
lating the  t.ixing  power  of  the  legislature. 
Mercantile  Inc.  Co.  l\  Junkin  ( Neb. ) ,  19-269. 

Taxation  of  persons  acting  as  agents 
of  state.  —  It  is  within  the  constitutional 
powers  of  the  federal  government  to  impose 
license  taxes  upon  persons  selling  liquors, 
although  such  persons  are  acting  as  agents 
of  a  state  which  has  engaged  in  the  liquor 
traffic.  South  Carolina  v.  United  States 
(U.  S.),  4-737. 

Constitutional  requirement  of  uni- 
formity. —  A  statute  empowering  cities  of 
the  third  class  to  impose  an  annual  street 
poll  tax  on  male  inhabitants  between  twenty- 
one  and  fifty  years  of  age,  except  members 
of  volunteer  fire  companies,  is  repugnant  to 
the  constitutional  provision  requiring  uni- 
formity of  taxation,  and  a  long-continued  ac- 
quiescence in  such  statute  by  the  people  will 
not  affect  its  invalidity.  State  v.  Ide 
(Wash.),  1-634. 

Statutes  requiring  taxes  to  be  levied  on 
"all  debts  due  from  solvent  debtors,"  thus 
omitting  from  taxation  debts  due  from  in- 
solvent debtors,  is  not  in  conflict  with  the 
constitutional  provision  requiring  uniformity 
of  taxation.    Kingsley  v.  Merrill   (Wis.),  2- 

Section  9  of  article  9  of  the  Illinois  con- 
stitution requiring  that  municipal  taxes  shall 
be  so  laid  that  they  shall  be  uniform  in  re- 
spect to  both  persons  and  property  applies 
to  the  taxation  of  assessable  property  alone, 
and  not  to  the  taxation  of  such  intangible 
rights  as  the  use  of  the  public  streets.  Hard- 
er's  Fire  Proof  Storage,  etc.,  Co.  v.  Chicago 
(111.),  14-536.  ° 

A  municipal  ordinance,  passed  in  pur- 
suance of  statutory  authority,  imposing  a 
license,  tax  on  vehicles  using  the  streets  for 
carrying_  persons  or  property  does  not  violate 
a  constitutional  provision  requiring  such 
taxation  to  be  imposed  "by  general  law 
uniform  as  to  the  class  upon  which  it  oner- 
ates.  Harder's  Fire  Proof  Storage  etc  Cn 
V.  Chicago  (111.),  14-536.  ^  '        '  ^°- 

Constltntional  requirement  of  eanal 
protection  of  the  laws.  _  The  taxation  of 
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"  debts  due  from  solvent  debtors  "  is  not  pro- 
hibited by  the  clause  of  the  Federal  Consti- 
tution declaring  that  no  state  shall  deny  to 
any  one  the  equal  protection  of  the  laws. 
Kingsley  v.  Merrill  (Wis.),  2-748. 

Classification  of  subjects.  —  While 
reasonable  classification  is  permitted  for  the 
purpose  of  taxation,  without  doing  violence 
to  the  constitutional  guarantee  of  equal  pro- 
tection of  the  laws,  such  classification  must 
be  based  upon  some  real  and  substantial  dis- 
tinction, bearing  a  reasonable  and  just  re- 
lation to  the  things  in  respect  to  which  such 
classification  is  imposed,  and  cannot  be  arbi- 
trarily made  without  any  substantial  basis. 
Arbitrary  selection  cannot  be  justified  by 
calling  it  classification.  Southern  R.  Co.  v. 
Greene  (U.  S.),  17-1247. 

Statute  imposing  poll  tax  on  certain 
males.  —  The  Washington  statute  requir- 
ing all  males  between  the  ages  of  twenty-one 
and  fifty  years,  outside  of  an  incorporated 
city  or  town,  to  pay  annually  a  road  poll  tax 
of  two  dollars,  does  not  violate  any  pro- 
vision of  the  state  or  federal  constitutions,  as 
taking  property  without  due  process  of  law, 
or  as  extending  a  special  privilege  or  im- 
munity to  females  and  to  males  who  do  not 
come  within  the  age  limits  prescribed  for  the 
subjects  of  the  tax.  Thurston  County  v. 
Tenino  Stone  Quarries   (Wash.),  12-314. 

The  further  provision  of  said  statute  that 
any  person  or  corporation  having  persons  em- 
ployed liable  to  pay  such  poll  tax,  shall,  upon 
demand  by  the  tax  collector,  furnish  a  list  of 
such  employees  and  the  amount  of  wages  due 
each,  and  shall  pay  at  once  to  the  collector 
the  amount  of  such  poll  tax  if  that  amount 
shall  be  due  the  employee,  is  not  invalid  as 
taking  property  without  due  process  of  law 
in  failing  to  make  provision  for  testing  the 
correctness  of  the  employee's  tax,  inasmuch 
as  the  employer  is  not  required  to  put  upon 
the  list  the  name  of  any  employee  not  liable 
for  the  tax,  and  in  view  of  the  statute  au- 
thorizing the  bringing  of  an  action  for  the 
collection  of  a  poll  tax,  and  affording  an 
opportunity  to  test  its  legality.  Thurston 
County  V.  Tenino  Stone  Quarries  (Wash.), 
12-314. 

Wliat  is  not  donMe  taxation.  —  The 
imposition  of  a  license  tax  on  vehicles  using 
the  streets  of  a  city  for  carrying  persons  or 
property,  in  addition  to  the  ad  valorem,  tax 
on  the  vehicles  as  property,  and  a  license  tax 
on  the  right  to  pursue  the  occupation  in 
which  the  vehicles  are  used,  does  not  amount 
to  double  taxation.  Harder's  Fire  Proof 
Storage,  etc.,  Co.  V.  Chicago  (111.),  14-536. 

Excise  taxes.  —  The  constitutional  limi- 
tation upon  the  taxing  power  is  not  appli- 
cable to  excise  taxes.  State  ex  rel.  Taylor 
V.  Guilbert  (Ohio),  1-25. 

c.  Construction  of  tax  statutes. 

Prior  and  contemporaneous  legisla- 
tion and  subsequent  interpretation.  — 

A  statute  imposing  taxes  is  not  to  be  inter- 
preted by  its  own  language  alone,  but  in 
connection  with  other  prior  and  contempo- 
raneous and  subsequent  practical  understand- 


ing of  it  by  taxing  officers  and  the  public. 
East  Livermore  v.  Livermore  Falls  Trust 
etc.,  Co.   (Me.),  13-631. 

Strict  construction  against  the  state. 

—  Tax  statutes  are  to  be  construed  strictly 
against  the  state,  and  especially  are  they  to 
be  construed  so  as  to  avoid  double  taxation 
unless  their  language  interpreted  according 
to  recognized  principles  of  statutory  inter- 
pretation fairly  compels  a  contrary  construc- 
tion. East  Livermore  v.  Livermore  Falls 
Trust,  etc.,  Co.  (Me.),  13-631. 

2.  Persons  and  Things  Taxable. 

a.  Public  property  and  instrumentalities  of 
government. 

_  In  general.  —  General  terms  and  expres- 
sions in  the  constitution,  or  in  the  statute 
providing  for  the  collection  of  taxes,  are  never 
allowed  their  full  literal  import  if  the  effect 
of  such  construction  is  to  require  that  to  be 
done  which  the  law  does  not  authorize,  or 
to  violate  a  fundamental  principle  upon 
which  the  government  is  founded  and  oper- 
ated.    Penick  v.  Foster    (Ga.),  12-346. 

The  general  rule  is  that  public  property 
and  the  various  instrumentalities  of  govern- 
ment are  not  subject  to  taxation.  This  im- 
munity rests  upon  the  most  fundamental 
principles  of  government;  being  necessary  in 
order  that  the  functions  of  government  be 
not  unduly  impeded,  and  that  the  govern- 
ment be  not  forced  into  the  inconsistency 
of  taxing  itself  in  order  to  raise  money  to 
pay  over  to  itself.  Penick  v.  Foster  (Ga.), 
12-346. 

The  word  "property"  in  that  clause  of 
the  constitution  of  GJeorgia  which  declares 
that  "  all  taxation  shall  be  uniform  upon  the 
same  class  of  subjects,  and  ad  valorem  on  all 
property  subject  to  be  taxed  within  the  ter- 
ritorial limits  of  the  authority  levying  the 
tax,"  properly  construed,  does  not  require 
the  taxing  of  public  property  or  any  of  the 
lawful  instrumentalities  of  government.  Pen- 
ick V.  Foster  (Ga.),  12-346. 

Constitutions  and  statutes,  in  so  far  as 
they  deal  with  the  subject  of  taxation,  are 
to  be  interpreted  in  the  light  of  the  funda- 
mental principles  above  referred  to.  Penick 
V.  Foster  (Ga.),  12-346. 

Iiicense  fees  received  by  municipali- 
ties. —  A  statute  levying  a  tax  of  two  per 
cent,  on  license  fees  for  the  sale  of  intoxi- 
cating liquors  to  be  received  by  municipali- 
ties, the  amount  of  such  tax  to  be  used  in 
defraying  the  expense  of  maintaining  a  state 
hospital  for  inebriates,  is  merely  an  apportion- 
ment of  such  license  fees  between  the  munici- 
palities and  the  state,  and  does  not  violate 
a  constitutional  provision  exempting  public 
property  from  taxation.  Leavitt  v.  Morris 
(Minn,),  15-961, 

Bonds  to  secure  public  debt.  —  There 
are  not.  in  the  tax  laws  of  Georgia,  any 
terms  which  expressly  declare  that  the  bonds 
of  the  state,  or  its  various  political  subdi- 
visions, are  subject  to  tax,  nor  any  language 
in  such  laws  which  clearly  indicates  that  it 
W.1S  the  intention  of  the  general  assembly  tw 


TAXATION. 


1497 


subject  these  instrumentalities  of  govern- 
ment to  taxation,  either  by  the  state  or  any 
county  thereof.  Penick  v.  Foster  (Ga.),  12- 
346. 

Bonds  issued  by  a  municipal  corporation, 
as  evidence  of  a  loan  made  to  it,  are  instru- 
mentalities of  the  government  which  creates 
the  municipal  corporation.  Laws  providing 
for  the  collection  of  taxes  will  not  be  so  con- 
strued as  to  authorize  the  collection  of  a  tax 
upon  such  instrumentalities  of  government 
unless  there  is  in  the  law  clear  language  de- 
claring that  such  was  the  intent  of  the  law- 
making power.  Penick  r.  Foster  (Ga.),  12- 
346. 

Bonds  issued  by  a  municipal  corporation  of 
Georgia  in  the  hands  of  a  resident  of  the 
state  are  not  taxable  by  the  state  or  any 
county  thereof.  Penick  v.  Foster  (Ga.),  12- 
346. 

A  ciky  may  tax  bonds  issued  by  it  where 
it  has  not  surrendered  its  power  of  taxation 
by  contract  either  express  or  implied.  Bank 
of  Russellville  V.  City  of  Russellville  (Ky.), 
19-410. 

XTnited  States  bonds.  —  A  state  cannot 
tax  United  States  bonds  owned  by  a  national 
bank  and  held  by  it  as  part  of  its  capital. 
Old  Nat.  Bank  v.  State  (W.  Va.),  6-115. 

Checks  or  warrants  for  payment  of 
interest  on  pnblio  debt.  —  Section  37(H  of 
of  the  United  States  Revised  Statutes,  de- 
claring that  all  stocks,  bonds,  treasury  notes, 
and  other  obligations  of  the  United  States 
shall  be  exempt  from  state  or  municipal  tax- 
ation, does  not  exempt  from  state  taxation, 
in  the  hands  of  holders,  checks  or  warrants 
issued  in  compliance  with  section  3698  of  the 
United  States  Revised  Statutes,  which  re- 
quires that  the  secretary  of  the  treasury  shall 
cause  to  be  paid  out  of  any  money  not  other- 
wise appropriated  any  interest  falling  due  or 
accruing  on  any  portion  of  the  public  debt 
authorized  by  law.  Hibernia  Savings,  etc., 
Soc.  V.  San  Francisco  (U.  S.),  4-934. 

IVHere  United  States  balds  title  to 
real  property.  —  Where  the  purchaser  of 
property  from  the  United  States  government 
has  paid  only  a  small  part  of  the  purchase 
price,  and  the  contract  of  sale  expressly  re- 
serves to  the  government  the  title  to  the 
property  and  the  right  to  declare  a  forfeiture 
of  the  contract  as  well  as  of  all  moneys  paid 
on  account  thereof,  if  all  of  the  conditions 
of  the  contract  are  not  performed,  the  prop- 
erty is  not  subject  to  taxation  for  municipal 
■purposes.  Mint  Realtv  Co.  v.  Philadelphia 
((Pa.),  11-388. 

b.  Real  property. 

Xand      subject      to      mortgage.  —  An 

owner  of  land  subject  to  a  mortgage  may  be 
taxed  for  the  full  value  of  his  land  without 
deducting  the  mortgage  debt  therefrom,  such 
method  of  taxation  not  being  violative  of  the 
Fourteenth  Amendment  of  the  Federal  Con- 
stitution. Paddell  v.  New  York  (N.  Y.), 
15-187. 

liiability  of  bolder  of  mortgage.  — 
A  person  holding  a  mortgage  upon  real  estate 
as  security  for  a  debt,  is  under  no  obligations 


to  pay  the  taxes  upon  such  property,  unless 
there  is  some  provision  in  the  mortgage  re- 
quiring him  to  do  so.  Jones  v.  Black  (Okla.), 
11-753. 

Rights  nnder  oil  and  gas  lease.  — 
An  oil  and  gas  lease  under  which  the  lessee 
may  exercise  his  rights  so  long  as  oil  or  gas 
may  be  found  in  paying  quantities  on  the 
premises  conveys  such  a  mining  right  in  the 
land  that  it  can  properly  be  taxed  separately, 
and  as  such  lease  involves  a  freehold,  it 
should  be  assessed  as  real  property.  People 
ex  rel.  Carrell  i'.  Bell   (111.),  15-511. 

A  right  to  drill  for  petroleum  is  included 
within  a  statute  providing  for  the  separate 
taxation  of  mining  rights.  People  ex  rel. 
Carrell  v.  Bell  (111.),  15-511. 

e.  Personal  property. 

Shares  in  national  bank.  —  A  state 
may  tax  the  stockholders  in  a  national  bank 
for  the  shares  of  the  bank's  stock  owned  by 
them.  Old  Nat.  Bank  v.  State,  (W.  Va.), 
6-115. 

A  county  has  the  power  to  tax  the  shares 
of  stock  of,  and  the  real  property  owned  by, 
a  national  bank,  within  the  limitations  pre- 
scribed by  the  federal  statutes.  First  Nat. 
Bank  v.  Douglas  County   (Wis.),  4-34. 

Notes  and  mortgages.— Notes  and  mort- 
gages are  property  subject  to  taxation  under 
the  constitution  and  statutes  of  Wisconsin. 
Kingsley  v.  Merrill  (Wis.),  2-748. 

Personal  property  located  on  mili- 
tary reservation.  —  The  taxing  officers  of 
Comanche  county,  Oklahoma,  have  the  lawful 
right  to  levy  and  collect  taxes  on  personal 
property  belonging  to  private  individuals  and 
located  on  the  Fort  Sill  military  reservation, 
which  is  wholly  within  such  county  and  con- 
stitutes a  part  thereof.  The  legislative  power 
of  the  territory  extends  to  all  rightful  sub- 
jects of  legislation,  and  the  only  property 
which  Congress  has  prohibited  the  territory 
from  taking  is  the  property  of  the  United 
States.     Rice  v.  Hammond  ( Okla. ) ,  14-963. 

Trademark.  —  A  trademark  is  not  prop- 
erty which  may  be  assessed  for  taxation. 
Com.  V.  Kentucky  Distilleries,  etc.,  Co.  (Ky.), 
18-1156. 

Cold  storage  refrigerator.  —  A  cold 
storage  refrigerator  installed  by  the  lessee 
of  a  building  is  not  taxable  to  the  lessee  as 
personalty,  where  it  is  so  annexed  to  the 
building  that  it  could  not  be  removed  with- 
out material  injury  to  the  realty,  and  would 
then  be  a  worthless  mass,  it  being  presumed 
to  have  been  intended  to  become  part  of  the 
realty,  and  not  a  trade  fixture.  Squire  & 
Co.       Portland   (Me.),  20-603. 

d.  Licensees  to  sell  liquor. 

Taxation    under    federal    statute.   — 

The  federal  statute  referring  to  the  taxa- 
tion of  retail  dealers  in  intoxicating  liquors 
includes  within  its  meaning  persons  applying 
for  and  receiving  licenses  to  sell  intoxicating 
liquors  though  they  are  simply  the  agents 
of  another  and  have  no  interest  in  the  profits 
of  the  business,  provided  the  principal  is  not 
entitled  to  exemption  from  the  tax  imposed. 
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South  Carolina  v.  United  States  (U.  S.), 
4-737. 

e.  Income. 

Civil     officers     of     goTernment.  —  A 

civil  or  other  officer  of  the  government  of 
Canada  may  tie  lawfully  taxed  in  respect  to 
his  income  as  such  hy  the  municipality  in 
which  he  resides.  Abbott  v.  St.  John  ( Can. ) , 
12-821. 

Imposition  by  state  of  tax  on  salary 
of  officer  of  superior  government.  — 
An  officer  of  the  commonwealth  of  Australia, 
who  resides  in  Victoria  and  receives  his  sal- 
ary in  that  state,  is  liable  to  be  assessed  in 
respect  of  his  official  salary  for  an  income 
tax  imposed  by  the  Victoria  legislature. 
Webb  r.  Outrim   (Eng.),  7-84. 

3.  Place  of  Taxation. 
a.  In  general. 

Doctrine   of  eq.uita1ile   conversion.  — < 

The  doctrine  of  equitable  conversion  should 
not  be  invoked  merely  to  subject  property  to 
taxation,  especially  when  the  question  is  one 
of  jurisdiction  between  different  states.  Mc- 
Curdy  i".  McCurdy   (Mass.),  14-859. 

Assessment  at  home  of  property.  — 
The  intention  of  the  laws  of  Montana  pro- 
viding for  the  assessment  of  property  for 
taxation  is  that  the  property  shall  be  as- 
sessed in  the  county  which  is  its  home. 
Floweree  Cattle  Co.  v.  Lewis  and  Clark 
County  (Mont.),  8-674. 

b.   Personal   property. 

Taxation  at  situs  of  property  in 
general.  —  Personal  property,  both  tangible 
and  intangible,  may  be  separated  from  its 
owner,  and  he  may  be  taxed  on  its  account 
at  the  place  where  the  property  is,  although 
not  the  place  of  his  own  domicil,  and  even  if 
he  is  not  a  citizen  or  resident  of  the  state 
which  imposes  the  tax.  Buck  t\  Beach  (U. 
S.),  11-732. 

The  general  rule  is  that  tangible  personal 
property  is  subject  to  taxation  by  the  state 
in  which  it  is,  no  matter  where  the  domicil 
of  the  owner  may  be,  and  the  rule  is  not  af- 
fected by  the  fact  that  the  property  is  em- 
ployed in  interstate  transportation.  Old  Do- 
minion Steamship  Co.  v.  Virginia  ( U.  S. ) , 
3-1100. 

Effect  of  attempt  to  escape  taxation 
in  state  of  residence.  —  The  jurisdiction  of 
a  state  to  tax  securities  situated  therein  and 
owned  by  a  nonresident  is  not  conferred  or 
strengthened  by  the  fact  that  such  nonresi- 
dent sent  the  securities  in  question  to  the 
state  attempting  to  impose  the  tax  in  an 
attempt  to  escape  taxation  in  the  state  of 
his  residence.  Buck  r.  Beach  (U.  S.),  11- 
732. 

Corporate  stock  and  bonds.  —  Cer- 
tificates of  stock,  bonds,  and  other  evidences 
of  indebtedness  are  taxable  in  the  state  where 
the  owner  resides,  irrespective  of  the  actual 
situs  of  the  property.  Com.  v.  Williams 
(Va.),  1-434. 


As  shares  of  stock  are  personalty  in  the 
nature  of  choses  in  action,  they  are  ordi- 
narily taxable  at  the  owner's  domicil.  Judy 
r.  Beckwith   (la.),  15-890. 

The  taxation  in  Iowa  of  the  shares  of  stock 
of  a  foreign  corporation  owned  by  a  resident 
of  the  state  does  not  violate  the  provisions  of 
the  Iowa  constitution.  Judy  v.  Beckwith 
(la.),  15-890. 

The  mere  physical  location  of  capital  stock 
owned  by  an  executor  in  his  official  capacity 
is  not  the  test  of  its  liability  to  assessment 
for  taxation,  but  the  presence  of  the  stock 
may  aid  in  fixing  the  place  in  the  state  at 
which  it  must  be  assessed.  Com.  v.  Peebles 
(Ky.),  20-724. 

That  a  foreign  corporation  pays  taxes  on 
the  property  in  the  state  of  its  origin  does 
not  affect  the  right  of  Kentucky  to  require 
the  owner  of  capital  stock  residing  in  Ken- 
tucky to  list  the  same  for  taxation.  Com.  v. 
Peebles  (Ky.),  20-724. 

That  a  foreign  corporation  pays  taxes  on 
the  property  in  the  state  of  its  origin  does 
not  affect  the  right  of  Kentucky  to  require 
an  executor  of  the  deceased  owner  of  capital 
stock  qualifying  in  Kentucky  to  list  the  same 
for  taxation.    Com.  v.  Peebles  ( Ky. ) ,  20-724. 

Taxation  of  notes  -where  parties 
thereto  are  nonresidents.  —  The  taxation 
by  a  state  of  notes  evidencing  simple  contract 
debts,  where  neither  the  party  assessed  nor 
the  debtor  is  a  resident  of  the  state,  and 
where  no  business  is  done  therein  by  the 
owner  of  the  notes  or  his  agent  relating  in 
any  way  to  the  capital  evidenced  by  the 
notes,  is  not  within  the  rightful  power  of  the 
state  and  amounts  to  a  taking  of  property 
without  due  process  of  law.  Buck  v.  Beach 
(U.  S.),  11-732. 

Personal  property  in  hands  of  agent. 
—  The  rule  that  the  situs  of  intangible  per- 
sonal property  follows  the  owner,  and  is  tax- 
able where  he  is,  is  subject  to  exceptions,  and 
yields  to  the  actual  situs  of  the  property 
where  justice  requires  that  it  should,  and 
thus  choses  in  action  or  money  in  the  actual 
custody  of  an  agent  who  manages  and  invests 
the  same  is  subject  to  taxation  at  the  resi- 
dence of  such  agent,  though  the  beneficial 
owner  is  a  nonresident.  Com.  v.  Peebles 
(Ky.),  20-724. 

Property  employed  in  business.  — 
Where  a  nonresident  brings  personal  prop- 
erty within  the  state  for  the  purpose  of  using 
it  in  the  performance  of  a  contract  for  the 
construction  of  a  railroad,  the  property  is  not 
in  transit,  and  is  subject  to  taxation.  Eoff 
V.  Kenneflek-Hammond  Co.  (Ark.),  10-63. 

Property  held  by  consignee  as  xraxe- 
houseman.  —  Property  held  by  a  consignee 
as  a  warehouseman  for  nonresidents,  which  is 
shipped  to  him  from  without  the  state  and 
held  by  him  for  an  indefinite  period  for  dis- 
tribution upon  sales  made  and  orders  given 
by  the  owners,  is  taxable  to  him  under  the 
Iowa  statutes,  though  he  has  no  authority  to 
sell  it,  and  such  taxation  does  not  constitute 
an  interference  with  interstate  commerce,  as 
the  property  cannot  be  said  to  be  "  in  tran- 
sit." Merchant's  Transfer  Co.  v.  Board  of 
Review  (Iowa),  S-1016. 
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Property  held  in  trust.  —  The  Ohio  stat- 
ute providing  that  the  property  of  persons 
residing  within  the  state  shall  be  the  subject 
of  taxation  does  not  authorize  a  tax  upon 
property  held  by  a  resident  of  Ohio  as  trustee 
when  he  does  not  exercise  his  office  of  trustee 
within  the  state,  and  the  trust  property  and 
the  beneficiaries  are  outside  the  state.  Good- 
site  r.  Lane  (IT.  S.),  2-849. 

Property  of  lunatic.  —  Under  the  Vir- 
ginia statutes,  choses  in  action  owned  by  a 
lunatic  are  taxable  at  the  domicil  of  the  com- 
mittee, and  not  at  the  domicil  of  the  debtor 
or  at  the  place  where  the  committee  was  ap- 
pointed.    Hurt  r.   Bristol    (Va.),  7-G79. 

Ijive  stock  temporarily  in  connty.  — 
As  to  the  place  of  taxation,  under  the  Mon- 
tana statute,  of  live  stock  temporarily  in  the 
county,  see  Floweree  Cattle  Co.  iK  Lewis  and 
Clark  County   (Mont.),  8-674. 

c.  Eeal  property. 
I<and  lying  in  t-nro  counties.  —  Under 
the  West  Virginia  statute  relative  to  taxa- 
tion, a  tract  of  land  of  less  than  one  thousand 
acres  lying  partly  in  one  county  and  partly 
in  another  should  be  assessed  in  the  covinty  in 
which  lies  the  greater  part  in  value  of  the 
tract;  but  in  applying  this  rule  the  relative 
values  of  the  portions  of  the  tract  lying  in  the 
respective  counties  are  to  be  determined  as  of 
the  date  when  the  assessment  is  made,  and, 
consequently,  a  tax  deed  will  not  be  set  aside 
for  an  alleged  violation  of  the  rule  where  the 
only  evidence  offered  as  to  value  relates  to  a 
period  several  years  later  than  the  assess- 
ment.    Fleming'  v.   Charnock    ( W.  Va. ) ,   18- 

7n. 

Application  of  rule  to  small  parcels. 

—  Under  the  statutes  of  West  Virginia  rela- 
tive to  taxation,  a  small  lot  in  an  unincor- 
porated village  which  is  crossed  by  a  county 
or  assessment  district  line  may  be  assessed 
for  taxation  in  the  county  or  assesment  dis- 
trict in  which  lies  the  greater  part  in  value 
of  the  lot.  The  statutory  provision  author- 
izing such  assessment  of  tracts  of  land  of  one 
thousand  acres  or  less  applies  to  such  small 
parcels  as  are  commonly  called  lots,  as  well 
as  to  larger  parcels.  Fleming  v.  Charnock 
•(W.  Va.),  18-711. 

d.  Double  taxation. 
Wliat  is   not   double  taxation.  —  The 

levying  of  a  tax  by  two  or  more  states  upon 
the  same  propertv  for  the  same  period  is 
not  double  taxation.  This  rule  applies  to 
the  taxation  by  a  state  of  shares  of  stock  of  a 
foreign  corporation  owned  by  a  resident 
thereof,  even  though  such  shares  are  taxed  in 
the  state  of  the  corporation's  domicil.  Judy 
r.  Beckwith  (la.),  15-890. 

Shares  of  stock  of  a  foreign  corporation 
owned  by  a  resident  of  a  state  or  taxable 
therein  in  the  absence  of  a  clearly  expressed 
legislative  purpose  to  exempt  such  stock  from 
taxation.  Such  shares  of  stock,  even  though 
taxed  in  the  state  of  the  corporation's  domi- 
cil, are  not  exempted  from  taxation  in  Iowa 
by  a  statutory  provision  that  stock  "not 
otherwise  assessed"  shall  be  listed  for  taxa- 
tion.   Judy  V.  Beckwith  (la.),  15-890. 


e.    Property   belonging   to    decedent's   estate. 

Situs  of  intangible  personal  prop- 
erty. —  After  the  death  of  tlie  owner  of  in- 
tangible personal  property,  its  situs  for  taxa- 
tion is  the  residence  or  domicil  of  the  exec- 
utor in  whom  is  the  legal  title,  although  the 
actual  situs  of  the  property  may  be  elsewhere. 
Com.  V.  Williams  (Va.),  1-434. 

The  personal  representative  of  an  estate  is 
the  legal  owner  for  the  time  being  of  the 
personal  assets  of  the  decedent,  and  succeeds 
to  all  his  rights  and  responsibilities  with  ref- 
erence thereto  for  purposes  of  taxation.  But 
the  fact  that  he  is  such  legal  owner  is  only 
by  virtue  of  his  appointment,  and  the  estate 
does  not  follow  him  into  every  place  where 
he  may  happen  to  have  a  residence.  His 
official  domicil  is  the  state  of  his  appoint- 
ment, and  the  situs  of  intangible  personal 
property  of  the  estate  is  the  place  where  he 
qualifies.     Com.  v.  Peebles  (Ky.),  20-724. 

Property  held  in  foreign  state  by 
resident  executor  of  nonresident  de- 
cedent. —  Where  a  resident  executor  of  a 
nonresident  decedent  qualifies  in  the  sister 
state  in  which  the  decedent  died  she  cannot 
be  required  to  list  for  'taxation  capital  stock 
of  a  corporation  of  the  sister  state  legally  in 
his  custody  as  executor,  but  which  he  has 
never  physically  removed  from  the  sister 
state  or  invested  in  any  manner  in  Kentucky, 
notwithstanding  the  Kentucky  statute  (St. 
1909,  §  4058),  requiring  an  executor  to  an- 
swer as  to  whether  he  has  in  his  possession 
any  property  belonging  to  another,  etc.,  since 
it  applies  to  an  executor  who  qvialifles  in 
Kentucky,  or  who  has  within  the  state  prop- 
erty in  his  custody  that  he  is  investing  or 
iising  in  business.  Com.  i\  Peebles  (Ky.), 
20-724. 

Interest  of  decedent  in  partnership. 
—  For  the  purpose  of  taxation,  the  situs  of 
interest  of  a  deceased  partner  in  a  partner- 
ship is  the  place  where  the  business  was 
carried  on  at  the  time  of  his  death.  Com- 
missioner of  Stamp  Duties  v.  Salting  (Eng.), 
9-691. 

f.  Taxation  of  vessels. 

General  rule.  —  The  general  rule  is  that 
the  situs  for  the  taxation  of  a  vessel  engaged 
in  coastwise  traffic  between  ports  in  different 
states  is  tlie  domicil  of  the  owner,  in-espeetive 
of  the  place  of  enrolment,  except  where  it  has 
acquired  actual  situs  in  a  state  other  than 
that  in  which  the  owner  is  domiciled.  Ayer, 
etc.,  Co.  V.  Kentucky    (U.  S.),  6-206. 

A  vessel  engaged  in  interstate  coastwise 
traffic  and  actually  employed  in  traffic  be- 
tween ports  in  different  states,  which  is 
owned  and  operated  by  a  corporation  char- 
tered and  domiciled  in  Illinois  and  upon 
which  taxes  have  been  paid  in  that  state,  is 
not  subject  to  state  taxation  in  Kentucky, 
though  she  is  enrolled  under  the  federal  navi- 
gation laws  at  a  Kentucky  port  and  has  the 
name  of  that  port  painted  on  her  stern. 
Ayer,  etc.,  Co.  v.  Kentucky  (U.  S.),  6- 
205. 

The  situs,  for  the  purpose  of  taxation,  of 
a  ship  engaged  in  the  coastwise  trade  is  the 
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domicil  of  the  owner,  though  the  ship  in 
fact  lias  never  been  there,  and  under  ordinary 
circumstances  cannot  go  there,  and  irre- 
spective of  the  place  of  enrolment,  except 
that,  where  a  ship  has  acquired  an  actual 
situs  in  a  state  other  than  the  domicil  of 
the  owner,  it  may  be  taxed  there  because  it 
is  within  the  jurisdiction  of  the  taxing  au- 
thority. Com.  V.  Southern  Pac.  Co.  (Ky. ), 
20-965. 

Taxation  at  home  port.  —  The  Cali- 
fornia statutes  regulating  the  taxation  of 
vessels  do  not  preclude  the  taxation  of  a  ves- 
sel which  has  as  its  home  port  and  legal  situs 
for  taxation  a  port  within  the  state,  though 
the  vessel  has  never  been  registered  at  the 
home  port  and  has  received  temporary  regis- 
tration at  a  port  in  another  state.  Olson  f. 
San  Francisco   (Cal.),  7-443. 

Where  a  port  in  California  is  the  home 
port  and  the  legal  situs  for  taxation  of  a 
vessel,  the  vessel  is  "  property  in  the  state  " 
within  the  meaning  of  those  words  as  used 
in  the  provision  of  the  state  constitution  au- 
thorizing and  requiring  the  taxation  of  such 
property,  notwithstanding  the  vessel  has 
never  been  in  the  waters  of  the  state,  has 
never  been  registered  at  her  home  port,  and 
has  been  engaged  in  foreign  commerce  on 
the  high  seas  under  temporary  registration 
received  at  a  port  in  another  state  where 
she  was  constructed.  Olson  v.  San  Fran- 
cisco ( Cal. ) ,  7-443. 

Determination  of  home  port.  —  For 
the  purpose  of  fixing  the  legal  situs  for  taxa- 
tion of  a  vessel  owned  by  several  persons,  her 
home  port  is  that  at  which  the  managing 
owner  resides,  irrespective  of  the  extent  of 
his  interest  and  of  the  residence  of  the  other 
owners.  Olson  v.  San  Francisco  (Cal.),  7- 
443. 

The  legal  situs  for  taxation  of  a  vessel 
owned  by  several  persons  is  the  port  at 
which  the  managing  owner  resides,  at  which 
port  alone  she  is  entitled  to  permanent  regis- 
tration, though  in  the  short  period  which  has 
elapsed  since  her  construction  she  has  been 
engaged  in  foreign  commerce  on  the  high  seas 
under  temporary  registration  received  at  a 
port  in  another  state  where  she  was  con- 
structed; though  she  has  never  touched  at 
her  home  port  or  been  registered  there;  and 
though  some  of  her  owners  reside  in  the 
state  containing  the  port  wherein  she  has 
received  temporary  registration.  Olson  v. 
San  Francisco  (Cal.),  7-443. 

Effect  of  section  4141  United  States 
revised  statutes.  —  The  artificial  situs  of 
a  vessel  created  by  section  4141  of  the  United 
States  revised  statutes  only  controls  the  place 
of  taxation  in  the  absence  of  an  actual  situs. 
Old  Dominion  Steamship  Co.  r.  Virginia  (U. 
S.),  3-UOO. 

Vessels  employed  ivholly  -within 
limits  of  one  state.  —  Where  vessels, 
though  engaged  in  interstate  commerce,  are 
employed  in  such  commerce  wholly  within 
the  limits  of  the  state,  they  are  subject  to 
taxation  in  that  state,  though  they  may  have 
been  regi.stered  or  enrolled  at  the  port  out- 
side its  limits.  Old  Dominion  Steamship  Co. 
r,  Virginia  (U.  S.),  3-110O. 


4.  Levy  of  Taxes. 

Assessment  by  direct  act  of  Iegtil*> 
tnre.  —  While  a  valid  assessment  is  indis- 
pensable to  the  levy  of  a  tax,  the  requirement 
of  uniformity  of  taxation  does  not  necessitate 
the  making  of  all  assessments  through  the 
same  officials  or  by  a  uniform  method  of 
procedure,  and  it  is  competent  for  the  state, 
by  direct  act  of  the  legislature,  to  make  the 
assessment  of  solvent  evidences  of  debt  whose 
face  value  and  actual  value  are  known.  Bal- 
timore V.  State   (Md.),  11-716. 

Time  of  levy.  —  The  Colorado  statute 
(Rev.  St.  1906,  §  5760)  prescribing  the  time 
for  the  levy  of  "  the  requisite  tax  for  the 
year,  for  school  and  other  county  purposes," 
is  limited  to  the  levy  of  taxes  for  general 
county  purposes,  and  does  not  apply  to  a  levy 
to  pay  railroad  aid  bonds  issued  by  the 
county.  A  levy  to  pay  such  bonds  may  be 
made  at  any  meeting  of  the  board  of  county 
commissioners  as  provided  by  a  statute  (Gen. 
Laws  1877,  §§  103-110)  wi'tli  respect  to  the 
levy  of  taxes  for  the  payment  of  debts  of  the 
coimty  contracted  before  a  certain  date,  the 
bonds  in  question  having  been  issued  before 
such  date.  Berkey  f.  Board  of  Com'rs  (Colo.), 
20-1109. 

Effect  of  statutory  requirement  of 
notice  on  nature  of  proceeding.  —  A 
tax  on  land  is  ordinarily  a  proceeding  in 
rem.  Such  a  tax  is  certainly  a  proceeding 
in  rem  if  there  is  no  personal  liability  super- 
added, whatever  statutory  requirements  there 
may  be  for  giving  notice  by  naming  parties 
in  interest,  and  even  if  naming  them  is  essen- 
tial to  the  validity  of  the  tax.  Paddell  v. 
New  York   (U.  S.).' 15-187. 

Effect  of  death  of  member  of  board. 
—  Under  the  Massachusetts  statute  which 
makes  it  optional  with  towns  to  fill  or  leave 
unfilled  vacancies  occurring  by  the  death  of 
town  officers,  and  the  further  statutory  pro- 
vision that  where  a  joint  authority  is  given 
to  three  or  more  public  officers  or  other  per- 
sons it  may  be  exercised  by  a  majority  of 
such  officers  or  persons,  the  death  of  a  duly 
elected  and  qualified  town  assessor,  occurring 
before  the  assessment  proceedings  for  the  year 
have  been  commenced,  does  not  deprive  the 
surviving  assessors,  constituting  a  majority 
of  the  board,  of  power  to  assess  the  taxes  for 
the  year,  and,  consequently,  taxes  assessed  by 
a  board  of  assessors  so  constituted  are  valid. 
Cooke  1'.  Scituate    (Mass.),   16-421. 

Liability  of  assessing  officers.  — 
Where  the  magistrates  of  a  county  are  by 
statute  ex-offiaio  members  of  a  body  charged 
with  the  duty  of  levying  taxes,  the  duties 
performed  as  such  members  are  quasi  legis- 
lative in  character;  and  for  a  levy  of  taxes 
in  excess  of  the  constitutional  limit  neither 
they  nor  the  sureties  on  their  bonds  are  liable 
in  damages.  Com.  v.  Kenneday  (Ky.),  4- 
940. 

5.  Assessment  and  Valuation  of  Pbopebty. 

a.  Assessment  proceedings. 

Assessment  of  property  not  a  Ju- 
dicial function.  —  The  assessment  of  prop- 
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erty  for  purposes  of  taxation  is  not  a  judicial 
function,  and  the  Kansas  statute  providing 
for  an  appeal  to  the  district  court  from  the 
amount  of  an  assessment  made  by  a  county 
board  of  equalization  is  imeonstitxitional  and 
void.  Silven  r.  Board  of  County  Com'rs 
(Kan.),  14-163. 

Effect  of  constitutional  provision  for 
election  of  county  assessor  and  county 
treasurer.  —  The  effect  of  the  Colorado  con- 
stitutional provision  regarding  the  election  of 
a  county  assessor  and  a  county  treasurer  in 
each  county,  and  making  the  treasurer  the 
collector  of  taxes,  is  presumably  to  invest 
these  officials  alone  with  the  duties  incident 
to  the  assessment  and  collection  of  taxes. 
Chase  v.  Boulder  County   (Colo.),  11-483. 

Making  of  assessment  at  -wrong 
place.  —  The  Virginia  statute  providing  that 
any  person  erroneously  assessed  with  county 
or  city  taxes  may  apply  for  relief  within  two 
years  after  the  assessment  does  not  preclude 
the  committee  of  a  lunatic,  when  sued  for 
taxes  assessed  more  than  two  years  pre- 
viously, from  setting  up  the  defense  that  the 
assessment  was  made  at  the  wrong  place,  es- 
pecially where  it  does  not  appear  that  the 
committee  knew  of  the  assessment  until  no- 
tice of  suit  was  served  upon  him.  Hurt  v. 
Bristol   (Va.),  7-670. 

Name  of  taxpayer.  —  Until  distributed, 
personal  property  is  to  be  assessed  for  taxa- 
tion in  the  name  of  the  executor  though  it 
may  thereafter  become  exempt  in  the  hands 
of  "the  legatee.  Com.  v.  Williams  (Va. ),  1- 
434. 

Effect  of  return  by  taxpayer.  —  Where 
a  taxpayer  has  furnished  an  assessor  with  a 
statement  of  his  property,  and  the  assessor 
relying  thereon  has  assessed  the  property 
therein  described  against  the  person  furnish- 
ing the  list,  such  person  will  thereafter  be 
estopped  from  denying  the  ownership  of  the 
property  in  an  action  to  enjoin  the  collection 
of  the  taxes.  Inland  Lumber,  etc.,  Co.  v. 
Thompson    (Idaho),  7-862. 

Failure  of  taxpayer  to  make  return. 
—  A  statutory  method  of  tax  assessment 
under  which  property  withheld  from  return 
for  taxation,  even  in  good  faith  on  the  part 
■  of  the  taxpayer  or  under  an  honest  belief  that 
the  property  is  not  subject  to  taxation,  must 
be  valued  in  an  assessment  which  is  final  and 
conclusive  except  for  fraud  by  the  officer  mak- 
ing it,  and  without  notice  to  the  taxpayer  or 
an  opportunity  for  a  hearing,  and  without 
any  opportimity  for  relief  in  the  state  courts 
in  proceedings  to  collect  the  taxes  or  to  en- 
join their  collection,  denies  that  due  process 
of  law  which  is  guaranteed  by  the  Fourteenth 
Amendment  of  the  Federal  Constitution  and 
is  invalid.  Central  of  Georgia  R.  Co.  r. 
Wright  (U.  S.),  12-463. 

Listing  of  tracts  and  town  lots  in 
separate  tables.  —  The  provision  of  the 
West  Virginia  statute  relative  to  taxation, 
that  tracts  of  land  shall  be  listed  in  one 
table  and  town  lots  in  another,  is  directory 
merely,  and  a  failure  of  the  assessors  to  com- 
ply therewith  does  not  invalidate  an  assess- 
ment. Fleming  v.  Charnock  (W.  Va.),  18- 
711. 


Assessment  after  death  of  owner  of 
property.  —  The  right  of  the  officers  who 
are  empowered  and  charged  with  the  duty  to 
see  that  omitted  property  is  subjected  to 
taxation  is  a  continuing  one  against  each 
and  every  taxpayer,  and  is  not  terminated 
with  the  death  of  the  latter;  but  proceedings 
in  discharge  of  such  duty  can  be  maintained 
against  his  estate  after  his  death,  and  the 
notice  required  by  the  law  may  be  served 
upon  his  administrator  or  executor.  Gamble 
r.  Patrick    (Okla.),  18-348. 

Poxrer  of  county  auditor  to  change 
assessment.  —  While  the  auditor  of  a  county 
has  the  power  to  list  for  taxation  property 
omitted,  he  is  not  authorized  to  change  the 
assessment  made  by  the  proper  township  as- 
sessor on  property  listed  after  return  by  a 
taxpayer.  Parkinson  v.  Thompson  (Ind.),  3- 
677. 

Iiiability  of  assessor  for  erroneous 
assessment.  —  The  valuation  of  property  for 
taxation  by  u,  tax  assessor  partakes  of  the 
nature  of  a  judicial  act,  and  the  assessor 
cannot  be  held  liable  in  damages  for  an  al- 
leged overvaluation  and  erroneous  assessment 
of  the  property,  where  it  is  not  claimed  that 
the  assessor  acted  corruptly  or  in  bad  faith. 
Daugherty  r.  Bazell  (Ky.),  13-C77. 

b.  Valuation  of  property. 

Ascertainment  of  amount  on  deposit. 

—  In  estimating  the  amount  of  money  on 
deposit  in  bank  subject  to  taxation,  outstand- 
ing checks  drawn  by  the  depositor  in  good 
faith  before  the  day  of  the  assessment  are  to 
be  deducted  from  the  balance  shown  by  the 
books  of  the  bank.  Com.  v.  Kentucky  Dis- 
tilleries, etc.,  Co.   (Ky.),  18-1156. 

Deduction  of  Indebtedness  of  tax- 
payer. —  In  an  assessment  of  personal  prop- 
erty for  taxation  ui^er  the  Maine  statute, 
the  amount  which  the  person  to  be  taxed  owes 
is  to  he  deducted  from  the  money  which  he 
has  at  interest  and  the  debts  due  him.  Tay- 
lor V.  Caribou  (Me.),  10-1080. 

The  Maine  statute  providing  for  the  as- 
sessment of  personal  property  for  taxation 
makes  no  distinction  between  money  at  in- 
terest and  debts  due  the  person  to  be  taxed 
as  to  his  right  to  have  the  same  reduced  in 
the  assessment  by  the  amount  of  the  debts 
which  he  is  owing.  Taylor  v.  Caribou  (Me.), 
10-1080. 

c.  Description  of  property. 
Necessity    for    sufficient    description 

of  property.  —  A  sufficient  description  of 
the  property  intended  to  be  assessed  and  taxed 
is  inherently  essential  to  a  valid  tax.  State 
Finance  Co.  v.  Mather  (N.  Dak.),  11-1112. 

Assessment  by  lot  number  in  absence 
of  recorded  plat.  —  A  valid  judgment  for 
taxes  cannot  be  rendered  where  the  property 
taxed  has  been  assessed  as  a  lot  of  a  certain 
number  in  a  subdivision  of  a  certain  block 
and  there  is  no  recorded  plat  in  the  county 
showing  such  lot.  Joliet  Stove  Works  i 
Kiep   (111.),  12-227. 

Absence  of  description  of  right  of 
way  of  railroad  excepted  from  assess- 
ment. —  A  description  of  a  parcel  of  land 
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assessed  for  taxation,  which  excepts,  without 
description,  the  rights  of  way  of  two  railroad 
companies  which  are  within  the  parcel  and 
are  exempt  from  taxation,  is  sufficient  as  it 
will  be  presumed  that  such  rights  of  way  are 
shown  by  recorded  deeds.  Grand  Rapids,  etc., 
K.  Co.  V.  Grand  Rapids   (Mich.),  4-1195. 

d.  Assessment  of  omitted  property. 

Power  and  duties  of  county  asses- 
sors. —  County  assessors  have  the  power  and 
are  therefore  charged  with  the  duty  of  search- 
ing for  omitted  property  back  of  the  current 
year  and  causing  it  to  be  taxed.  State  r. 
Goldthait   (Ind.),  19-737. 

Power  of  county  board  of  equaliza- 
tion. —  Under  the  Wyoming  statute  the 
county  board  of  equalization  may  add  omitted 
taxable  property  to  the  roll  and  assess  its 
value,  though  the  property  has  not  been  as- 
sessed and  the  name  of  the  owner  does  not 
appear  on  the  roll  until  entered  thereon  by 
the  board.    Horton  v.  Driskell  (Wyo.),  3-561. 

Power  of  board  of  review.  —  Under 
the  Illinois  statutes  the  power  to  list  and 
assess  omitted  property  for  taxation  is  vested 
exclusively  in  the  board  of  review.  Stevens 
V.  Henry  County   (Til.),  4-136. 

Delegation  of  duty  of  discovering 
omitted  property  to  private  individual. 
—  ■The  Colorado  statute  giving  to  the  treas- 
urer and  the  assessor  of  a  county  the  power 
to  discover  taxable  property,  and  providing 
means  and  facilities  whereby  they  shall  bring 
to  light  omitted  assessable  property,  places 
upon  these  officials  also  the  duty  of  discover- 
ing unassessed  property,  and  prevents  the 
delegation  of  such  duty  by  the  county  com- 
missioners to  a  private  individual.  Chase 
V.  Boulder  County   (Colo.),  11-483. 

Contract  with  private  individual  for 
discovery  of  omitteu  property.  —  The 
Colorado  statute  providing  that  the  powers 
of  a  county  as  a  body  politic  shall  be  exer- 
cised by  a  board  of  county  commissioners, 
and  that  the  county  shall  have  power  "to 
make  all  contracts,  and  do  all  other  acts  in 
relation  to  the  property  and  concerns  neces- 
sary to  the  exercise  of  its  corporate  or  ad- 
ministrative powers,"  and  vesting  in  the 
board  of  commissioners  power  "  to  represent 
the  county,  and  have  the  care  of  the  county 
property  and  the  management  of  the  business 
and  concerns  of  the  county,  in  nil  case^i  where 
no  other  provision  is  Hiade  by  law,"  does  not 
give  the  board  of  commissioners  of  a  county 
implied  power  to  enter  into  a  contract  with 
a  private  individual  by  which  the  latter  is 
to  discover  and  report  to  the  county  treas- 
urer or  assessor  property  theretofore  omitted 
from  taxation  in  the  county,  and  to  receive  in 
consideration  for  his  services  a  commission 
of  a  certain  per  cent,  upon  the  amount  of 
taxes  received  by  the  county  as  the  result  of 
his  efforts.  Chase  r.  Boulder  County  (Colo.), 
11-483. 

A  person  who  has  entered  into  a  contract 
with  county  commissioners  to  discover  and 
report  unnssessed  taxable  property,  for  a  per- 
centage of  the  taxes  collected  as  a  result  of 
his   efforts,    cannot    maintain    an    action   for 


breach  where  the  property  reported  has  not 
been  assessed  nor  the  tax  collected,  and  the 
damages  arising  from  the  breach  are  there- 
fore purely  speculative  and  conjectural. 
Chase  v.  Boulder  County    (Colo.),  11-483. 

e.  Notice  and  opportunity  to  be  heard. 

^'■:^t-!vte  and  published  notice  as 
notice  to  taxpayers.  —  The  Idaho  sitatute 
prescribing  the  time  for  the  meetings  of  the 
board  of  equalization,  and  the  notice  pub- 
lished by  tile  clerk  of  the  board,  constitute 
notice  to  taxpayers  of  the  meetings  of  the 
board  and  of  their  right  to  appear  at  such 
meetings  and  protest  against  any  assess- 
ments or  any  action  by  the  board  in  relation 
to  assessments.  Inland  Lumber,  etc.,  Co.  v. 
Thompson    (Idaho),  7-862. 

Assessment  before  final  adjourn- 
ment of  board  of  equalization.  —  Under 
the  Idaho  Revenue  Act  it  is  the  duty  of  the 
board  of  equalization  to  order  the  assessor 
to  assess  any  property  which  has  escaped 
assessment,  and  where  such  assessment  is 
made  before  the  final  adjournment  of  the 
session  of  the  board,  the  taxpayer  has  his 
opportunity  of  being  heard  and  the  assess- 
ment is  not  void  for  want  of  notice  to  the 
taxpayer  or  of  opportunity  for  him  to  be 
heard.  Inland  Lumber,  etc.,  Co.  v.  Thomp- 
son  (Idaho),  7-862. 

Personal  notice  not  necessary.  —  The 
notice  Avhich  is  essential  to  the  validity  of 
every  assessment  for  taxation,  need  not  be 
personal,  but  is  sufficient  if  it  is  given  by 
a  law  designating  the  tiijie  and  place  where 
the  parties  m.ay  contest  the  justice  of  the 
valuation.  Siich  a  notice  is  furnished  by  the 
provisions  of  law  relating  to  the  taxation  of 
the  stock  of  the  city  of  Baltimore,  requiring 
the  city  register  to  be  furnished  with  a  copy 
of  the  lists  of  holders  of  loans  of  the  city 
setting  forth  the  assessed  values  of  the  stock 
mentioned  therein,  and  providing  for  appeal 
to  the  courts  for  the  review  of  any  assess- 
ment deemed  to  be  excessive.  Baltimore  v. 
State   (Md.),  11-716. 

f.  Appeal  and  review  by  boards  of  equaliza- 
tion. 

( 1 )   In  general. 

Delegation     of     power     to     equalize 

taxes,  —  The  power  to  equalize  taxes  is  not 
legislative,  but  may  be  delegated  by  the  leg- 
islature to  a  board  created  for  the  purpose. 
Foster  v.  Howe   (Wis.),  8-595. 

Foxver  to  equalize  taxes  quasi- 
judicial.  —  The  power  delegated  to  a  board 
to  equalize  taxes  is  in  its  nature  guasi-jnii- 
cial  and  not  legislative.  Foster  v.  Rowe 
(Wis.),  8-595. 

Review  of  action  of  county  boards.  — 
Statutes  creating  boards  to  review  the  equali- 
zation of  taxes  by  county  boards  are  not  in 
contravention  of  the  due  process  of  law 
clause  of  the  Constitution  of  the  United 
States  because  no  provision  is  made  for  giv- 
ing notice  to  taxpayers,  nor  do  such  statutes 
deny  to  the  taxpayer  the  "  equal  protection 
of  the  laws  "  within  the  meaning  of  the  Fed- 
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eral  Constitution.  Foster  r.  Eowe  (Wis.), 
8-59S. 

A  statute  creating  a  board  to  review  tlie 
equalization  of  taxes  by  a  county  board,  and 
providing  for  the  appointment  of  the  mem- 
bers by  the  circuit  judge,  is  not  imconstitu- 
tional  because  it  imposes  nonjxidicial  powers 
upon  the  circuit  judge.  Foster  i".  Eowe 
(Wis.),  8-595. 

Equalization  of  taxes  bet-nreen  inii- 
nioipalities.  — •  It  is  within  tlie  power  of 
the  state  legislature  to  provide  for  tlie 
equalization  of  taxes  between  nmnicipalities, 
and  for  the  increase  of  the  amount  to  be 
collected  in  a  municipality  in  which  it  is 
found  that  there  has  been  an  undervaluation 
of  property.  Foster  t:  Ro we  ( Wis. ) ,  8- 
oO.i. 

Authority  of  county  treasurer.  —  The 
supervisory  authority  of  the  county  tre>is- 
urer  who,  as  such,  is  the  svipervisor  of  as- 
sessments of  the  county  is  wholly  confined 
to  the  township  assessors.  Neither  he  nor 
his  deputy  has  any  supervision  over  the 
board  of  review.  Stevens  r.  Henry  County 
(111.),  4-136. 

Competency  of  member  to  contra- 
dict his  official  certificate.  —  A  person 
who  as  a  member  of  the  Maryland  appeal 
tax  court  has  certified  an  assessment,  is  not 
afterwards  competent  to  contradict  his  of- 
ficial certificate  by  testifying  to  acts  which 
in  his  judgment  rendered  the  assessment  il- 
legal.    Baltimore  r.   State    (Md.),   11-716. 

(2)    Proceedings  of  board. 

Presumption      of      regularity.  —  The 

presumption  is  in  favor  of  the  regularity  of 
the  proceedings  of  commissioners  to  equalize 
taxes,  and  whoever  attacks  them  must  show 
affirmatively  a  want  of  jurisdiction.  Foster 
r.  Eowe   (Wis.),  8-59.5. 

Discretion  as  to  taking  testimony.  — 
By  the  provisions  of  the  Wisconsin  statutes, 
commissioners  to  review  the  equalization  of 
taxes  by  county  boards  are  vested  with  a 
broad  discretion  respecting  the  taking  of 
testimony.  They  are  not  bound  to  take  all 
evidence  offered,  bvit  only  the  evidence  of 
such  taxpayers  as  in  their  judgment  may 
tend  reasonably  to  aid  them  in  the  perform- 
ance of  their  duties.  Foster  v.  Eowe  (Wis.), 
8-595. 

Under  the  Wisconsin  statutes,  commission- 
ers to  review  the  equalization  of  taxes  by 
county  boards  may  refuse  to  hear  evidence 
that  property  was  omitted  from  the  tax  roll 
in  a  certain  city.  Foster  v.  Eowe  (Wis.), 
8-595. 

Increase  of  assessment  by  board.  — 
Under  the  Tennessee  statutes  the  board  of 
equalization  may  either  increase  or  reduce 
assessments,  and  an  increase  is  not  rendered 
invalid  by  the  fact  that  it  is  made  by  the 
board  of  its  own  motion,  and  not  in  a  pro- 
ceeding had  pursuant  to  an  appeal  prose- 
cuted by  the  taxpayer.  State  Nat.  Bank  v. 
Memphis    (Tenn.),   8-22. 

Finality  of  proceedings.  —  The  pro- 
ceedings of  a  board  to  equalize  taxes,  if  con- 
ducted  in   good   faith   and   within   its   juris- 


diction, are  final  and  conclusive.     Foster  v. 
Eowe    (Wis.),   8-595. 

Effect  of  repeal  of  statute  creating 
board.  —  The  repeal  of  a  statute  creating 
a  board  of  commissioners  to  equalize  taxes 
does  not  extinguish  the  right  to  carry  into 
effect  the  readjiistment  of  taxes  which  the 
commissioners  have  made,  where  the  re- 
pealing statute  contains  a  saving  clause  to 
the  effect  that  any  pending  proceedings  shall 
proceed  to  final  determination  the  same  as 
if  the  act  had  not  been  passed,  and  where 
the  commissioners  have  fully  performed 
their  duties  and  mafle  their  determination 
before  the  repeal.  Foster  v.  Eowe  (Wis.), 
8-595. 

6.  Payment  of  Taxes. 

Presumption  of  payment.  —  No  pre- 
sumption of  payment  to  the  state  of  taxes 
on  land  returned  delinquent  arises  merely 
from  lapse  of  time.  Mills  r.  Henry  Oil  Co. 
(W.  Va.),  4-427. 

Interest  on  delinquent  taxes.  —  In  the 
absence  of  statute  so  providing,  delinquent 
personal  property  taxes  do  not  bear  inter- 
est, either  from  the  date  of  delinquency  or 
from  the  date  of  an  order  for  judgment  made 
in  proceedings  to  enforce,  payment  thereof. 
State  r.  New  England  Furniture,  etc.,  Co. 
(Minn.),    16-470. 

7.  Collection  of  Taxes. 

Constitutionality  of  statute  provid- 
ing for  proceedings  to  compel  pay- 
ment. —  The  North  Dakota  statute  con- 
ferring upon  county  commissioners  authority 
to  institute  proceedings  to  enforce  the  pay- 
ment of  taxes  extends  in  operation  to  each 
coimty  in  the  state  and  is  not  unconstitu- 
tional as  local  or  special  legislation.  Pic- 
ton  V.   Cass  County   (N.  Dak.),  3-345. 

The  North  Dakota  statute  providing  for 
the  enforcement  by  jvidicial  proceedings  of 
the  payment  of  taxes  upon  property  sold  to 
the  state  or  county,  and  remaining  unre- 
deemed for  a  certain  period,  and  giving  to 
the  boards  of  county  commissioners  discre- 
tionary authority  to  institute  such  proceed- 
ings, is  not  open  to  the  objection  that  it 
delegates  legislative  power  to  said  boards. 
Picton  V.  Cass  County   (N.  Dak.),  3-345. 

Common-la-w  actions.  —  In  the  absence 
of  express  statutory  authorization  a  munici- 
pal corporation  cannot  maintain  a  common- 
law  action  for  the  collection  of  a  tax  levied 
by  it.     Rochester  v.  Bloss   (N.  Y.),  7-15. 

Recovery  of  inenalties  in  common- 
law  action.  ~  The  New  York  statute  au- 
thorizing the  city  of  Eochester  to  maintain 
common-law  actions  for  the  collection  of 
taxes  levied  by  it  does  not  authorize  the 
city  to  recover  in  such  actions  penalties  pro- 
vided by  its  charter  for  the  nonpayment  of 
taxes,  as  the  statute  does  not  expressly  pro- 
vide for  the  collection  of  such  penalties 
Eochester  v.  Bloss    (N.  Y.),  7-15. 

Effect  of  charter  provision  providing 
complete  system,  -c  Where  a  city's  char- 
ter contains  a  complete  system  for  the 
assessment,  levying,  and  collection  of  taxes, 
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the  city  can  pursue  no  remedy  for  the  col- 
lection of  taxes  other  than  that  prescribed 
by  its  charter.  Rochester  v.  Bloss  (N.  Y.), 
7-15. 

Tax  liens.  —  The  Pennsylvania  Act  of 
June  4,  1901,  repealing  the  Act  of  Feb.  3, 
1824,  but  re-enacting  in  substantially  iden- 
tical terms  the  provisions  of  the  earlier  act 
as  to  the  priority  of  payment  of  liena  for 
taxes,  etc.,  continued  eo  instanti  the  pro- 
visions of  the  former  law  so  that  municipal 
claims  for  taxes,  water  rents,  paving,  etc., 
filed  as  liens  of  record  after  the  date  of  the 
latter  act,  take  priority  as  against  mortgages 
made  prior  to  that  act,  where  the  proceeds 
of  sales  under  the  mortgages  are  not  suf- 
ficient to  pay  both.  Haspel  v.  O'Brien 
(Pa.),  11^70. 

Set-off  against  taxes.  —  If  the  owner 
of  property,  upon  which  taxes  are  due,  has 
against  the  city  a  debt  equal  in  amount  to 
the  taxes  due  by  the  owner  to  the  city,  this 
fact  will  not  prevent  the  city  from  collect- 
ing such  taxes.  Tarver  v.  Dalton  (Ga. ),  20- 
281. 

Taxes  as  tmst  fnnds  in  bands  of 
collecting  officer.  —  Taxes  collected  by  a 
deputy  sheriff  are  the  property  of  the  state 
and  county,  and  constitute  trust  funds  in 
his  hands,  subject  to  all  the  rules  of  law 
governing  such  funds.  Hill  r.  Fleming 
(Ky.),  16-840. 

Payment  over  by  tax  collector.  —  A 
tax  collector  must  pay  over  to  the  proper 
authorities  all  taxes  collected  by  him,  and 
in  no  event  can  he  deny  the  right  of  the 
state  or  county  to  receive  the  amount  of  a 
tax  which  has  been  voluntarily  paid  by  the 
taxpayer,  and  which  is  still  in  the  possession 
of  the  collector.  Adams  v.  Saunders  (Miss.) 
11-327. 

Parties  to  mandamns  to  compel 
collection  of  taxes,  —  A  taxpayer  applied 
for  mandamus  to  compel  the  municipal  au- 
thorities to  collect  taxes  on  property  of  a 
private  corporation  in  the  city  subject  to 
taxation,  and  the  municipal  authorities 
claimed  in  their  answer  that  the  property 
was  not  liable  for  such  taxes,  by  reason  of 
a  contract  between  the  city  and  such  private 
corporation,  which  had  no  objection  to  being 
made  a  party  defendant  to  such  proceedings. 
Held,  that  it  was  not  error,  upon  motion  of 
the  municipal  authorities,  to  make  the  owner 
of  the  property  a.  party  to  such  proceedings. 
Tarver  r.  Dalton   (Ga.),  20-281. 

Motion  to  make  mandamns  absolute. 
—  A  motion  by  the  relator  to  make  the  man- 
damus absolute  involves  the  determination  of 
the  question  as  to  whether  or  not  the  aver- 
ments in  the  answers  afl^ord  a  sufficient 
reason  why  the  mandamus  should  not  be 
made  absolute.  Tarver  v.  Dalton  (6a.), 
20-281. 

In  this  ease  it  was  error  to  refuse  to  make 
the  mandamus  absolute,  the  answers  setting 
up  no  sufficient  reason  why  this  should  not 
be  done.     Tarver  v.  Dalton  (Ga.),  20-281. 

Tax  on  municipal  securities.  ^  The 
obligation  imposed  upon  the  city  of  Balti- 
more by  statute  to  pay  the  state  tax  due 
from  the  holders  of  city  loans  or  stock,  and 


retain  that  amount  out  of  the  interest  due 
on  the  stock,  is  a  direct  statutory  obligation 
for  the  breach  of  which  an  action  at  law 
against  the  city  may  be  maintained,  the  con- 
tention that  the  holder  of  the  stock  and  not 
the  city  is  directly  liable  for  the  payment 
of  the  tax  not  being  tenable.  The  city  cannot 
escape  responsibility  for  the  payment  of  such 
taxes  upon  the  ground  that  the  owners  of 
the  stock  taxed  are  state  or  national  banks 
or  other  incorporated  institutions  doing  busi- 
ness in  the  state  and  are  exempt  from  taxa- 
tion under  the  statute,  such  corporations  not 
being  exempt  from  taxation,  in  any  true  sense, 
on  any  city  stock  of  which  they  may  from 
time  to  time  happen  to  be  holders.  Baltimore 
V.  State  (Md.),  11-716. 

The  state  is  entitled  to  recover  interest  on 
an  unpaid  tax  indebtedness  of  a  city  from 
and  after  the  time  when,  under  the  statute, 
the  tax  was  required  to  be  paid.  Baltimore 
V.  State  (Md.),  11-716. 

8.  Remedy    tor    Ebboneous    Taxation    ob 
Assessment. 

Grounds  for  injunction  against  col- 
lection of  tax.  —  An  injunction  to  prevent 
the  collection  of  taxes  will  not  be  granted 
because  of  the  failure  of  the  assessor  to 
attach  to  the  assessment  roll  the  oath  re- 
quired by  statute.  It  must  appear  that  the 
tax  itself  is  inequitable,  for  the  reason  that 
the  property  is  not  taxable,  or  that  it  is  not 
the  property  of  the  complainant,  or  the  like. 
The  fact  that  the  Wyoming  statute  authorizes 
an  injimctiou  to  restrain  the  illegal  levy  or 
collection  of  taxes  does  not  aflfect  this  prin- 
ciple. The  efi^ect  of  such  statute  merely  is 
that  the  complainant  is  not  required  to  show 
a  case  of  threatened  irreparable  injury  or 
the  absence  of  an  adequate  remedy  at  law. 
Horton  v.  Driskell   (Wyo.),  3-561. 

Inadequacy  of  remedy  at  laur.  —  The 
inadequacy  of  the  remedy  at  law,  and  the 
right  to  an  injunction,  against  the  collection 
of  a  grossly  unfair  and  discriminating  tax, 
is  established  where  it  appears  that  the  tax 
if  paid  would  pass  into  the  hands  of  a  number 
of  different  taxing  bodies  and  could  be  re- 
covered from  them  only  by  a  multiplicity  of 
suits,  that  the  proportion  going  to  the  state 
could  not  be  recovered  at  all,  and  that  the 
payment  of  the  full  amount  of  the  tax  would 
cause  the  insolvency  of  the  corporation,  which 
is  engaged  in  the  operation  of  a  street  rail- 
way, and  would  greatly  embarrass  and  injure 
the  public  having  to  use  its  cars.  Raymond 
r.  Chicago  Union  Traction  Co.  (U.  S.),  12- 
757. 

Joinder  of  parties  plalntiif  in  bill 
to  enjoin  collection  of  taxes.  —  Per. 
sons  against  whom  an  unlawful  exaction  in 
the  form  of  a  tax  is  sought  to  be  made  may 
unite  in  an  application  for  an  injunction  to 
restrain  the  collection  of  the  tax,  and  need 
not  pay  the  same  and  bring  separate  suits 
against  the  tax  officer  for  damages.  Hewin 
V.  Atlanta   (Ga.),  2-296. 

Allegations  of  bill  to  enjoin  collec- 
tion of  taxes.  —  In  a  suit  to  enjoin  the 
collection   of  taxes  on  the  ground   that  the 
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plaintifT  has  no  property  in  the  county  sub- 
ject to  taxation,  he  need  not  allege  or  prove 
that  he  has  made  application  to  the  board 
of  equalization  to  correct  the  assessment. 
Horton  v.  Driskell   (Wyo.),  3-501. 

Burden,  of  proof  in  action  to  enjoin 
collection  of  taxes.  —  In  an  action  by  a 
taxpayer  to  enjoin  the  collection  of  a  tax  on 
the  ground  that  the  county  auditor  exceeded 
his  authority  by  increasing  the  assessment, 
the  burden  is  on  the  plaintiif  to  prove  that 
fact;  and  a  judgment  in  his  favor  will  be  re- 
versed on  appeal  where  n  finding  that  he 
properly  listed  and  returned  all  his  property 
is  not  fairly  supported  by  the  evidence  and 
there  is  no  substantial  eontliet  in  the  evi- 
dence.    Parlfison  v.  Thompson   (Ind.),  3-677. 

Necessity  for  offer  to  pay  taxes 
jnstly  assessed.  —  A  landowner  who  seeks 
relief  in  a  court  of  equity  against  a  sale  of 
land  for  taxes,  a  portion  of  which  are  justly 
due,  must  first  do  equity  by  paying  or  offer- 
ing to  pay  the  taxes  justly  assessable  against 
him.  Grand  Rapids,  etc.,  R.  Co.  v.  Grand 
Rapids  (Mich.),  4-1195. 

What  constitutes  payment  of  taxes 
jnstly  due.  —  The  rule  that  the  amount  of 
a  tax  fairly  and  equitably  due  must  be  paid 
before  equity  will  enjoin  the  collection  of  an 
excessive  and  illegal  tax  is  complied  with 
where  a  corporation  against  which  a  grossly 
unfair  and  discriminating  assessment  has 
been  made  by  a  state  board  of  equalization 
pays  the  amount  of  tax  dvie  by  it  according 
to  the  rate  applied  to  other  property  and 
other  corporations  of  the  same  class  within 
the  state.  Raymond  v.  Chicago  Union  Trac- 
tion Co.  (U.  S.),  12-757. 

9.  Recovebt  Back  op  Taxes  Paid. 

As  to  the  riglit  of  a  corporation  paying  for 
its  stockholders  taxes  illegally  assessed 
against  its  stock  to  recover  the  amount  so 
paid,  see  11,  i,  infra. 

Facts  essential  to  plaintiff's  re- 
coTery.  —  In  order  to  be  entitled  to  main- 
tain an  action  of  assumpsit  to  recover  a 
license  tax,  which  is  claimed  to  have  been 
wrongfully  exacted,  the  plaintiff  must  show 
that  the  defendant  had  no  authority  to  im- 
pose the  tax,  that  it  actually  received  the 
money,  and  that  the  payment  was  not  volun- 
tarily made.  Phoebus  i).  Manhattan  Social 
Chib   (Va.),  8-667. 

Where  payment  iiras  not  made  under 
compulsion.  —  TaXes  paid  under  protest 
cannot  in  the  absence  of  stattite  be  recovered 
back,  where  the  taxpayer  is  not  sued,  or  no 
suit  or  restraint  is  threatened  or  compulsion 
of  any  kind  is  iised  ot  threatened  to  enforce 
such  payment,  as  a  payment  under  such  cir- 
cumstances is  voluntary  in  the  contemplation 
of  the  law.  Monaghan  v.  Lewis  (Del.),  10- 
1048. 

What  does  not  constitute  payment 
under  compulsion.  —  The  payment  of  a  li- 
cense tax  to  a,  municipality  is  not  an  involun- 
tary payment  because  made  under  protest  and 
induced  by  a.  threat  to  bewin  a  criminal  prose- 
<Tution  for  nonpayment  of  the  tax.  Southern 
R.  Co.  ».  Mayor,  etc.   (Ala.),  3-106. 
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Merely  making  a  declaration  when  paying 
an  illegal  license  fee  that  the  payment  is 
made  under  protest  is  not  of  itself  sufficient 
to  make  the  payment  involuntarv.  Phrebiir* 
r.  Manhattan  Social  Club   ( Va.) ,' 8-607. 

Effect  of  voluntary  return  of  prop- 
erty for  taxation.  —One  who  voluntarily 
hands  in  to  an  assessor  of  a  certain  county 
a  list  of  property  which  he  represents  is 
liable  to  assessment  in  that  county,  and  pays 
the  taxes  levied  thereon,  is  thereby  estopped 
from  recovering  back  the  taxes  so  paid  on 
the  ground  that  the  property  is  not  properly 
assessable  in  that  county.  Section  1417  of 
the  Iowa  Code,  which  provides  for  tlie  re- 
funding of  taxes  found  to  have  been  errone- 
ously or  illegally  exacted  or  paid,  has  no 
application  to  such  a  case.  Slimmer  r. 
Chickasaw  County    (la.),   17-1028. 

Effect  of  agreement  Tvith  taxpayer. 
—  A  city,  when  it  is  about  to  distrain  for 
taxes,  may  make  an  agreement  with  a  tax- 
payer that  a  payment  made  by  him  is  made 
under  protest;  and  such  an  agreement,  when 
made,  should  be  carried  out  in  any  subse- 
quent litigation  concerning  the  payment. 
State  Nat.  Bank  v.  Memphis  (Tenn.),  8-22. 

Attach  on  action  of  board  of  equal- 
ization in  proceeding  to  recover  hack 
taxes  paid.  —  In  an  action  for  the  recovery 
of  taxes  paid  under  protest,  the  plaintiff  can- 
not attack  the  validity  of  an  action  taken  by 
the  board  of  equalization  on  the  ground  that 
one  of  its  members  was  not  a  freeholder,  as 
that  question  cannot  be  raised  in  a  collateral 
attack.  State  Nat.  Bank  i;.  Memphis  (Tenn.), 
8-22. 

10.  Tax  Sales. 

ti.  The  sale. 

Sale  to  highest  bidder  after  t-wo 
offers  at  public  sale  without  sufficient 
bid.  —  By  virtue  of  the  provision  of  the  In- 
diana statute  of  1895,  governing  the  city  of 
Evansville,  that  "  the  laws  of  the  state  of 
Indiana  concerning  the  assessment  of  property 
for  taxation  and  the  collection  of  taxes,  the 
sale  of  property  for  delinquent  taxes,  the 
enforcement  of  the  lien  by  foreclosure,  or 
other  proceedings,  so  far  as  the  same,  are 
not  in  conflict  with  this  act."  shall  apply  to 
the  city,  the  statute  of  1903  providiag  that 
land  which  has  been  offered  for  sale  for  de- 
linquent taxes  for  two  successive  years  with- 
out receiving  the  bid  required  by  law  can  be 
sold  for  delinquent  taxes  to  the  highest  biddet 
at  the  regular  tax  sale  of  1904,  applies  to 
the  city,  notwithstanding  the  existence  of  the 
statute  of  19fH,  authorizing  the  city  to  fore- 
close its  lien  for  delinquent  taxes  against  )"eal 
estate  which  has  been  offered  for  sale  three 
times.     State  v.   Leich    (Ind.),  9-302. 

b.  Irregularities  as  affecting  validity  of  sale. 
(!)   Fatal  irregularities. 

Insufficient  description.  —  The  term 
"  Kast  middle  "  of  ,a  given  town  lot,  ag  used 
in  a  tax  sale  certificate,  is  unintelligible. 
State  Finance  Co.  v.  Mather  (N,  Pak.)*  11- 
1112, 
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Sale  of  exempt  property.  —  When  the 
property  of  a  banking  association  which  is 
exempt  from  taxation  is  sold  for  taxes  and 
is  purchased  by  an  individual  who  takes  a 
certificate  in  his  own  name,  the  tax  and  the 
certificate  are  void,  and  the  rule  precluding 
the  recovery  back  of  taxes  paid  voluntarily 
is  inapplicable,  even  though  the  bank  is  in 
effect  the  real  purchaser.  First  Nat.  Bank 
V.  Douglas  County   (Wis.),  4-34. 

Sale  for  taxes  which  oiiirner  has 
ofFered  to  pay.  —  Where  the  owner  of  land 
applies  in  good  faith  to  the  proper  officer 
for  the  purpose  of  paying  taxes  on  the  land, 
but  payment  is  prevented  by  the  erroneous 
statement  of  the  officer  that  such  taxes  have 
already  been  paid,  or  by  other  mistake  or 
fault  on  his  part,  the  attempt  to  pay  is 
deemed  the  legal  equivalent  of  payment  in  so 
far  as  to  discharge  the  lien  and  bar  a  sale 
for  nonpayment.  Gleason  v.  Owens  (Wash.), 
17-819. 

Evidence  that  sale  iras  erroneously 
made.  —The  entry  provided  for  in  the  Ill- 
inois Revenue  Act,  to  be  made  by  the  county 
clerk  upon  the  tax  record,  that  a  tax  sale 
has  been  erroneously  made,  is  not  the  only 
evidence  of  that  fact  that  a  court  may  re- 
ceive. Juliet  Stove  Works  v.  Kiep  (111.),  12- 
227. 

(2)   Immaterial  irregularities. 

Failure   to  verify  assessment   roll.   — 

An  objection  to  a  tax  sale  under  the  North 
Dakota  tax  law  of  1897  that  the  assessment 
roll  was  not  verified  is  barred  by  section 
1263  of  the  Revised  Codes  of  1899,  the 
verification  being  merely  a  legislative  require- 
ment that  is  neither  inherently  nor  constitu- 
tionally essential  to  an  assessment.  State 
Finance  Co.  v.  Mather  (N.  Dak.),  11-1112. 

Failure  to  attach  assessor's  afBdavit 
to  assessment  roll.  —  The  failure  to  at- 
tach to  the  assessment  roll  the  prescribed 
assessor's  affidavit  does  not  invalidate  a  tax 
sale  of  real  property  made  under  the  North 
Dakota  revenue  law  of  1897.  State  Finance 
Co.  V.  Mather   (N.  Dak.),  11-1112. 

Mistakes  and  irregularities  in  de- 
linquent list,  posted  notice,  and  netrs- 
paper  advertisement.  —  Under  the  West 
Virginia  statutes  relative  to  taxation,  mis- 
takes or  irregularities  in  the  delinquent  list, 
the  posted  notice  of  delinquent  land  sales, 
and  the  newspaper  advertisement  of  sale,  as 
regards  the  description  of  the  property,  its 
location  and  quantity,  and  the  residence  of 
the  owner,  are  cured  by  the  making  of  the 
tax  deed.  Fleming  v.  Charnock  (W.  Va.), 
18-711. 

Want  of  valid  affidavit  to  sheriff's 
return.  —  Under  the  West  Virginia  statutes 
relative  to  taxation  the  want  of  a,  valid 
affidavit  to  the  sheriff's  return  of  sales  made 
for  taxes,  is  cured  by  the  making  of  the  tax 
deed.  Fleming  v.  Charnock  (W.  Va.),  18- 
711. 

c.  Tax  deeds. 

Deed   not   void   on   its   face.  —  A   tax 

deed  is  not  void  upon  its  face  when  it  gives 
the  name  of  the  grantee,  the  numbers  of  the 


tax  certificates,  the  dates  of  the  tax  sales 
for  unpaid  taxes  of  stated  years,  the  name 
in  which  the  property  was  assessed,  the 
amount  paid  for  the  certificates,  a  description 
of  the  land,  besides  the  other  recitals  pre- 
scribed by  the  statute,  and  the  execution  is 
in  the  prescribed  form.  Cowan  v.  Skinner 
(Fla.),  11-452. 

Presumptions  to  support  deed.  — 
Where  two  tracts  of  land  lying  contiguous 
and  under  the  same  ownership  are  separately 
taxed  in  the  same  amount  for  a  certain  year, 
are  sold  for  the  nonpayment  of  such  taxes, 
and  are  thereafter  deeded  to  the  purchaser  in 
consideration  of  such  taxes  and  subsequent 
taxes  for  the  three  intervening  years,  and  the 
deed  recites  as  the  consideration  therefor,  not 
the  separate  amount  against  each  tract,  but 
the  total  amount  of  taxes,  interest,  and  costs, 
the  deed,  in  an  action  commenced  more  than 
five  years  after  the  recording  thereof,  will 
not  be  held  void  as  not  complying  with  the 
requirements  of  section  7677  of  the  Kansas 
General  Statutes  of  1901;  and  in  such  a.  case, 
to  support  the  deed  it  will  be  presumed 
either  that  the  two  tracts  continued  to  be 
separately  taxed  in  equal  amounts,  or,  sub- 
sequent to  the  sale,  were  taxed  together  as 
one  tract;  in  either  of  which  cases  the  con- 
sideration for  the  conveyance  is  one-half 
the  total  consideration.  Nagle  v.  Tieperman 
(Kan.),  10-977. 

Recitals.  —  The  statute  does  not  require 
a  tax  deed  to  recite  the  particular  certificate 
on  which  the  deed  was  issued  when  there  are 
several  certificates  covering  the  land,  nor 
does  it  require  that  the  taxes  for  all  the 
years  subsequent  to  the  original  sale  shall 
be  accounted  for  in  the  tax  deed.  Cowan  v. 
Skinner   (Fla.),  11-452. 

Tax  deed  as  evidence  of  regularity 
of  proceedings.  —  Where  a  tax  deed  is  ex- 
ecuted in  compliance  with  the  form  and  sub- 
stance of  the  statute,  it  is  by  statute  made 
prima  facie  evidence  of  the  regularity  of  the 
proceedings  from  the  valuation  of  the  land 
to  the  date  of  the  deed.  Cowan  v.  Skinner 
(Fla.),  11-452. 

Tax  deed  issued  before  expiration  of 
period  of  redemption.  —  A  tax  deed  issued 
before  the  expiration  of  the  period  of  re- 
demption is  void,  and  is  not  validated  by  the 
subsequent  failure  of  the  original  owner  to 
redeem,  and  therefore  such  deed  is  not  a  good 
defense  to  an  action  of  ejectment  brought  by 
the  person  who  owned  the  land  at  the  time  it 
was  originally  sold  for  taxes,  and  who  holds 
a,  later  and  valid  tax  deed  issued  by  the  state 
pursuant  to  a  sale  for  taxes  assessed  for 
years  other  than  those  covered  by  the  void 
tax  deed,  even  though  the  plaintiff  has  not 
given  the  defendant  the  statutory  notice  to 
redeem.     Griffin  v.  Jackson   (Mich.).  9-74. 

Right  to  have  deed  reformed.  —  The 
holder  of  a  tax  deed  has  no  right  to  have  it 
corrected  or  reformed.  Batelle  v.  Knight 
(S.  D.),  20-456. 

d.  Redemption  from  tax  sales. 

Decree  under  code  declaring  land 
r«d««nied.  — >  A  decree  under  the  West  ViT' 
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ginia  Code  fixing  the  amount  for  redemption 
of  forfeited  land  and  declaring  the  land  re- 
deemed and  exonerated  by  payment  of  such 
amount  is  conclusive  to  release  title  vested 
in  the  state  by  such  forfeiture,  though  taxes 
of  some  years  were  not  included,  and  it  can- 
not be  collaterally  attacked  for  error.  Mills 
r.  Henry  Oil  Co.   (W.  Va.),  4-427. 

Materiality  of  error  in  notice  of  ex- 
piration of  time  for  redemption.  — 
Whether  an  error  in  a  notice  of  the  expira- 
tion of  the  period  of  redemption  from  a  sale 
for  taxes  is  material  depends  upon  the  char- 
acter of  the  error  and  the  particular  circum- 
stances of  the  case  in  which  it  occurs,  viewed 
in  the  light  of  the  rule  that  the  statutes 
must  be  strictly  complied  with.  Shine  v. 
Olson  (Minn.),  19-962. 

Error  in  statement  of  amount  Ane 
in  notice  of  expiration  of  time  for  re- 
demption. — •  Where  a.  notice  of  the  expira- 
tion of  the  time  for  redemption  from  a  tax 
sale  gives  the  amount  required  to  redeem  as 
the  amount  of  principal  and  interest  com- 
puted to  the  date  of  the  notice,  and  interest 
on  that  sum  from  the  date  of  notice  to  the 
day  of  redemption,  the  notice  is  void.  Shine 
D.  Olson   (Minn.),  19-962. 

While  it  is  the  rule  that  the  law  does  not 
regard  an  error  which  is  a  mere  trifle,  the 
determination  as  to  what  is  a  trifle  must 
depend  upon  the  facts  in  each  case,  and 
whether  an  error  amounting  to  a  few  cents 
will  be  disregarded  depends  to  some  extent 
upon  the  amount  of  the  original  tax  in  con- 
nection with  which  the  error  occurs.  Shine 
V.  Olson  (Minn.),  19-962. 

e.  Proceedings  in  equity  to  set  sale  aside. 

Complaint  failing  to  shoxr  snffieient 
grounds.  —  A  complaint  in  equity  asking 
the  court  to  quiet  title  to  land  by  setting 
aside  the  sale  of  the  same  for  taxes  does  not 
show  ground  for  equitable  interposition  where 
it  fails  to  allege  the  illegality  of  the  taxes 
and  where  the  complainants  appear  to  have 
been  guilty  of  laches.  Clay  v.  Bilby  (Ark.), 
1-917. 

f.  Tax  titles. 

(1)   Who  may  acquire. 

Wife  of  owner  of  land.  —  A  wife,  not 
being  in  possession  or  receiving  the  rents  and 
not  being  under  any  other  legal  or  moral 
obligation  to  pay  the  taxes,  may  acquire 
title  to  land  owned  by  her  husband  and 
others  by  a  purchase  at  a  sale  for  taxes  or 
by  purchasing  a  tax-sale  certificate,  provided 
such  purchase  is  made  in  good  faith  and  with 
her  own  monev.  Nagle  V.  Tieperman  (Kan.), 
10-977. 

Tenant  in  commoa.  —  The  rule  inhibit- 
ing the  assertion  of  an  adverse  tax  title  by 
one  tenant  in  common  against  his  cotenant 
is  based  upon  a  community  of  intere.st  in  a 
common  title  between  parties  having  a  com- 
mon possession  and  a  common  interest  in  the 
safety  of  the  possession  of  each,  whereby  such 
a  relation  of  trust  and  confidence  is  created 
between  the  parties  that  it  would  be  in- 
equitable to  permit  one  of  them  to  do  any- 


thing to  the  prejudice  of  the  other  in  refer- 
ence to  tax  titles  to  the  property  so  situated. 
Hoyt  V.  Lightbody  (Minn.),  8-984. 

One  who,  after  his  purchase  of  an  undi- 
vided interest  in  land,  buys  tax  certificates 
thereto,  based  on  taxes  assessed,  in  all  cases, 
and  sales  made,  in  all  cases  but  one,  anterior 
to  the  transfer  to  him  of  the  undivided  inter- 
est, and  who  perfects  these  tax  certificates 
by  elimination  of  the  right  of  redemption,  is 
not  permitted  in  law  to  assert  the  resulting 
tax  titles  adversely  to  his  cotenant.  Hoyt  v. 
Lightbody  (Minn.),  8-984. 

Eifect  of  statute  permitting  owner 
of  undivided  interest  to  redeem  by 
paying  part  of  taxes.  —  The  Minnesota 
statute  permitting  the  holder  of  an  undivided 
interest  in  land  to  redeem  his  estate  by  pay- 
ing into  the  treasury  a  proportionate  part 
of  the  amount  of  taxes  required  to  redeem 
the  whole,  does  not  necessarily  or  invariably 
remove  the  general  inhibition  against  the 
assertion  of  an  adverse  tax  title  by  one  co- 
tenant  against  another.  Hoyt  v.  Lightbody 
(Minn.),  8-984. 

Joint  tenant.  —  A  tax  title  acquired  by 
one  joint  tenant  inures  to  the  benefit  of  all 
his  eotenants.    Morange  u.  Doe  (Ala.),  5-3.31. 

Mortgagee.  —  A  person  holding  a  mort- 
gage upon  property  may  acquire  title  to  the 
mortgaged  premises  by  purchase  at  tax  sale 
and  obtaining  a  tax  deed  therefor.  Jones  r. 
Black  (Okla.),  11-753. 

Holder  of  adverse  title.  —  As  to  how  the 
benefit  of  a  title  to  land  forfeited  for  nonpay- 
ment of  taxes  may  be  acquired  by  the  holder 
of  an  adverse  title  under  the  West  Virginia 
constitution,  see  Mills  v.  Henry  Oil  Co.  (W. 
Va.),  4-427. 

(2)  Nature  of  title  acquired. 

Wliere  purchaser  at  sale  conveys 
land  to  another.  —  Where  the  holder  of  a 
deed  of  trust  on  land,  which  has  been  given 
to  secure  deferred  instalments  of  purchase 
money,  advertises  a  sale  of  the  land  to  pay 
such  instalments,  and  the  sale  is  enjoined, 
and  during  the  pendency  of  the  injunction 
suit  the  land  is  regularly  returned  delinquent 
for  the  nonpayment  of  taxes  and  is  legally 
sold  and  conveyed  to  a  person  who,  after 
taking  the  conveyance,  sells  and  conveys  the 
land,  the  grantee  of  such  purchaser  secures 
a  good  title  to  the  laml.  Wingfield  v.  Neall 
(W.  Va.),  9-982. 

Evidence  insufiBoient  to  shoiv  that 
purchaser  was  trustee  for  tax  debtor. 
—  Where  an  individual  purchases  the  prop- 
erty of  a  bank  sold  at  a  tax  sale  and  holds 
the  tax  certificate  in  his  own  name,  evidence 
that  he  purchased  at  the  procurement  of  the 
bank's  attorney,  who  borrowed  from  the  bank 
on  a  note  a  sum  sufiicient  to  buy  the  tax 
certificate,  is  insufficient  to  show  that  the 
bank  was  in  effect  the  purchaser.  First  Nat. 
Bank  v.  Douglas  County  ( Wis. ) ,  4-34. 

(3)   Bights  of  purchasers  of  defective  titles. 
Application   of   rule   of   caveat   emp- 
tor. —  In  the  absence  of  express  legislation 
to  the  contrary,  a  tax  sale  is  subject  to  the 
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rule  caveat  emptor,  and  in  the  case  of  an 
eviction  the  purchaser  has  no  recourse  against 
the  municipality  under  the  authority  of 
which  a  sale  has  been  made,  either  for  dam- 
{igiBS  or ,  for  reimbursement  of  the  purchase 
price,  his  only  remedy  being  such  as  may 
be  pjroTided  by  statute  or  by  the  constitution 
of  the  state.  Lindner  r.  New  Orleans  ( La. ) , 
7-919. 

Klght  to  recover  taxes  subseqnently 
paicl.  —  Under  the  Illinois  Revenue  Act  the 
purchaser  at  a  tax  sale,  or  any  one  holding 
Under  him,  of  lands  not  subject  to  taxation, 
or  on  which  the  taxes  have  been  paid  prior 
tp  the  sale,  or  sold  under  double  taxation,  or 
so  imperfectly  described  as  to  render  the  sale 
voi4,  can  recover  from  the  owner  of  the 
property  any  taxes  subsequently  paid  thereon, 
with  ten  per  cent,  interest,  until  barred  by 
the  five-year  statute  of  limitations.  Joliet 
Stove  Works  v.  Kiep   (111.),  12-227. 

Under  such  statute  the  purchaser  at  an 
erroneous  sale  specified  by  the  statute,  or 
one  holding  under  him,  is  not  prevented  from 
recovering  the  taxes  paid,  by  the  doctrine  of 
caveat  emptor  as  applied  at  common  law  to 
a  tax  purchaser,  to  whom  a  tax  deed  has 
issued.  Joliet  Stove  Works  v.  Kiep  (111.), 
12-227. 

Bight  to  recover  parchase  money 
from  connty.  —  On.  the  cancellation  of  the 
certificate  issued  to  the  purchaser  of  exempt 
property  sold  for  taxes  illegally  assessed  by 
a  county,  the  purchaser  is  entitled  to  recover 
from  the  county  the  money  paid  for  the  cer- 
tificate. First  Nat.  Bank  v.  Douglas  County 
(WisJ,  4^34. 

Belmbursement  of  purchaser  by 
owner  of  land.  —  Where  a  person  whose 
land  has  been  sold  for  taxes  under  an  invalid 
tax  sale  comes  into,  a  court  of  equity  and 
asks  for  a  decree  setting  aside  the  sale  and 
quieting  his  title  to  the  land,  and  it  appears 
that  the  property  was  subject  to  taxation 
and  that  the  plaintiff  would  have  been  in 
duty  bound  to  pay  the  taxes  levied  thereon 
had  it  not  been  for  irregularities  in  the  tax 
proceedings,  he  should  be  required  to  reim- 
burse the  purchaser  at  the  tax  sale  for  taxes 
paid  by  the  latter,  as  a  condition  precedent 
to  relief,  on  the  principle  that  he  who  seeks 
equity  must  do  equity.  Larson  v.  Peppard 
(Mont.),  16-800. 

In  an  action  in  equity  to  set  aside  an  in* 
valid  tax  sale,  where  the  plaintiff  establishes 
the  other  facts  entitling  him  to  relief,  the 
proper  practice  is  for  the  covfrt  to  make  an 
ordfer  requiring  him  to  pay  to  the  purchaser 
at  the  tax  sale  all  taxes  paid  by  the  latter 
upon  the  property,  with  interest  thereon  at 
the  legal  rate,  within  a  reasonable  time  fixed 
by  the  order.  If  such  payment  is  made,  then 
a  decree  quieting  plaintiff's  title  should  be 
entered,  but  if  it  is  not  made  within  the 
tiine  allowed,  plaintiff  should  be  denied  any 
relief  whatever.  Larson  V.  Peppard  ( Mont. ) , 
16-800. 

In  such  a  case,  however,  the  purchaser  is 
not  entitled  to  interest  at  the  rate  of  two 
per  cent,  per  month  upon  the  taxes  which  he 
has  paid,  but  only  to  interest  at  the  legal 
rate,     The  rule  allowing  interest  at  the  rate 


of  two  per  cent,  per  month  applies  only  to  a 
proceeding  to  redeem  from  a  tax  sale,  and 
an  action  to  set  aside  an  invalid  sale  is 
not  such  a  proceeding.  Larson  v.  Peppard 
(Mont.),  16-800. 

Bight  of  purchaser  under  invalid 
sale  to  lien  for  taxes  paid.  —  A  tenant  in 
possession  took  out  a  tax  deed  of  the  land 
and  conveyed  to  another,  maintaining,  how- 
ever, his  proper  relation  to  the  landlord  own- 
er. In  an  action  of  ejectment,  to  which  the 
landlord  was  not  a  party,  the  tax  deed  was 
set  aside  and  the  tax-title  purchaser  was 
given  a  lien  for  taxes,  which  the  claimant 
was  required  to  satisfy  before  being  let  into 
possession.  The  claimant  paid  the  amount 
of  the  lien,  but  did  not  gain  possession  of 
the  land,  and  deeded  it  to  another.  The  tax- 
title  purchaser  then  procured  a  conveyance 
from  the  owner  and  brought  an  action  to  quiet 
title  against  the  _  grantee  of  the  ejectment 
claimant.  Held,  that  the  defendant  should 
be  regarded  as  the  equitable  assignee  of  the 
lien  for  taxes,  and  that  equitable  relief  to 
the  plaintiff  should  be  conditioned  upon  its 
satisfaction.  Miller  v.  Ditlinger  (Kan.),  19- 
261. 

Effect  of  actual  possession  by  pur- 
chaser. —  Where  the  defendant  in  an  action 
of  ejectment,  or  one  imder  whom  he  claims, 
goes  into  actual  possession  of  land  purchased 
at  tax  sale  under  a  tax  deed  regular  on  its 
face,  but  based  upon  a  void  assessment,  such 
actual  possession  for  the  period  of  four  years, 
prescribed  by  section  59'1  of  the  General  Stat- 
utes of  Florida,  prior  to  the  bringing  of  the 
action,  will  bar  the  suit.  Florida  Finance 
Co.  V.  Sheffield  (Fla.),  16-1142. 

Application  statute  of  limitations 
where  tax  deed  is  void  on  its  face.  — 
A  statute  providing  that  an  action  to  avoid 
a  tax  deed  must  be  commenced  within  three 
years  after  the  recording  of  such  deed  does 
not  apply  to  a  deed  that  is  void  on  its  face, 
and  therefore  the  limitation  does  not  run  in 
favor  of  such  a  deed.  Batelle  v.  Knight 
(S.  D.),  20-456. 

11.  Taxation  op  CoBPOBATioiYS. 

a.  Franchise  taxes. 
Taxation  of  federal  franchise.  —  The 

property  of  a  corporation  which  is  engaged 
in  interstate  business  under  a  federal  fran- 
chise may  be  taxed  by  a  state  upon  a  valua- 
tion fixed  with  reference  to  its  use  and  earn- 
ing power,  and  the  federal  franchise  may  be 
included  as  an  element  in  fixing  such  valua- 
tion; but  a  mere  arbitrary  tax  upon  such 
franchise  with  no  fixed  basis  for  valuation 
and  as  a  distinct  item  separate  and  disasso- 
ciated from  the  tangible  property  or  capital 
stock  of  the  corporation,  cannot  be  sustained. 
Western  Union  Tel.  Co.  v.  Lakin  (Wash.), 
17-718. 

A  city,  in  the  exercise  of  its  police  power, 
may  regulate  the  manner  in  which  a  tele- 
graph company  operating  under  a  federal 
franchise  shall  condxict  its  business  within 
the  city  limits,  but  it  has  no  power  to  pro- 
hibit such  corporation  from  carrying  on  its 
business,  nor  can  an  ordinance  passed  by  thf 
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oity,  which  purports  to  grant  to  such  com- 
pany the  right  to  operate  within  the  city,  bo 
construed  as  granting  an  independent  and 
original  franchise,  subject  to  taxation  by  the 
state.  Western  Union  Tel.  Co.  r.  Lakin 
(Wash.),  17-718. 

Dlsorimination  in  franchise  taxes.  — 
Subjecting  surface  street  railroads  to  fran- 
chise taxes  while  subsurface  railroads  are 
exempted  does  not  deny  to  a  surface  street 
railroad  company  the  equal  protection  of  the 
laws.  People  ex  rel.  Metropolitan  St.  R.  Co. 
V.  State  Board  of  Tax  Com'rs  (U.  S.),  4-381. 

A  provision  in  the  statute  taxing  public 
franchises  as  real  property  for  the  deduction 
of  annual  payments  covered  by  existing  con- 
tracts from  the  amount  of  tax  levied,  bj' 
reason  of  which  deduction  corporations  which 
have  agreed  to  pay  for  their  franchises  lump 
sums  or  annual  amounts  less  than  the  new 
tax  are  discriminated  against,  does  not  re- 
sult in  a  denial  of  the  equal  protection  of 
the  laws.  People  ex  rel.  Metropolitan  St.  R. 
Co.  I'.  State  Board  of  Tax  Com'rs  (U.  S.), 
4-381. 

Taxation  of  franchise  held  not  to 
impair  obligation  of  contraot.  •^  A 
statute  taxing  public  franchises  as  real 
property  held  not  to  impair  the  obligation 
of  a  contract  in  respect  to  a  franchise  granted 
by  a  municipal  corporation  to  »  street  rail- 
way in  consideration  of  an  annual  payment 
to  the  municipality.  People  ex  rel.  Metro- 
politan St.  R.  Co.  i\  State  Board  of  Tax 
Com'rs  (U.  S.),  4-381. 

Deprivation  of  property  without  due 
process  of  law.  —  A  statute  taxing  public 
franchises  as  real  property  held  not  to  de- 
prive a  street  railway  of  property  without 
due  process  of  law  where  the  company  holds 
a  franchise  from  the  municipality  under  a 
contract  for  annual  payments.  People  ex  rel. 
Metropolitan  St.  R.  Co.  v.  State  Board  of 
Tax  Com'rs   (U.  S.),  4-381. 

Place  of  imposition  of  franchise  tax. 
—  Under  the  California  constitution,  a  cor- 
poration's franchise  to  produce  and  sell  li;;ht, 
heat,  and  power  is  taxable  in  the  county 
where  it  is  exercised,  and  nowhere  else, 
though  the  corporation's  articles  of  incorpora- 
tion declare  its  principal  place  of  business 
to  be  in  another  county.  Stockton  Gas,  etc., 
Co.  V.  San  Joaquin  (Cal.),  7-511. 

Iiisting  of  property  not  inclnding 
franchise.  —  The  listing  of  property  for 
taxation  under  the  description  "  capital  in- 
vested in  merchandise  and  manufacturing " 
does  not  include  the  franchise  of  a  water- 
works company.  Adams  v.  Bullock  (Miss.), 
19-165. 

b.  Taxation  of  capital  and  shares  of  stock. 

As  to  the  power  to  tax  corporate  stock  in 
the  Jiands  of  an  individual,  see  2  c,  supra. 

As  to  the  place  of  taxation  of  corporate 
stookf  see  3  b,  s^pr(^. 

Taxation  of  stock  in  other  corpora- 
tion held  by  bank.  —  The  tax  statutes  of 
Maine  gpecifically  subject  a  bank  to  taxation 
for  its  real  estate  although  its  share-,  are 
»|sQ  subjected  to  taxatjoji,  but  they  do  not 


specifically  subject  to  such  taxation  shares 
in  other  banks  owned  by  it,  and  hence  a 
bank  cannot  be  held  liable  to  taxation  upon 
such  shares.  Ea'st  Livermore  v.  Livermore 
Falls  Trust,  etc.,  Co.   (Me.),  13-631. 

To  tax  to  the  individual  shareholders  the 
shares  of  a  bank  and  at  the  same  time  to 
tax  to  the  bank  the  shares  owned  by  it  in 
other  banks,  imposes  to  that  extent  an  extra 
burden  on  the  shareholders  of  the  bank  so 
taxed.  East  Livermore  v.  Livermore  Falls 
Trust,  etc.,  Co.    (Me.),  13-631. 

Taxation  of  both  capital  stock  and 
shares  of  stock.  —  As  capital  stock  and 
shares  of  stock  represent  distinct  property 
rights,  both  may  be  taxed  without  violating 
any  established  legal  principle.  Judy  v. 
Beokwith  (la.).  15-890. 

Taxation  of  both  shares  of  stock  and 
property  of  corporation.  —  To  tax  the 
shares  of  a  corporation  to  the  shareholders, 
and  to  tax  at  the  same  time  the  property 
of  the  corporation  to  the  corporation  itself, 
imposes  in  effect,  if  not  in  theory,  a  double 
tax  burden  on  the  shareholders.  East  Liver- 
more Falls  Trust,  etc.,  Co.  (Me.),  13-631. 

0.  Taxation  of  gross  receipts. 

Application  of  constitutional  re- 
quirement of  uniformity  and  equality. 

—  The  Tennessee  statute  entitled  "  An  act  to 
reduce  the  fire  waste  in  Tennessee  by  pro- 
viding for  the  investigation  of  fires,  and  to 
provide  for  the  expense  of  such  investiga- 
tions"  (Acts  of  1907,  c.  460,  p.  1538)  being 
a  police  measure,  enacted  by  the  general 
assembly  in  the  exercise  of  the  police  power 
of  the  state,  the  provision  in  section  6  there- 
of, that  a  tax  of  one-fifth  of  one  per  centum 
on  the  gross  premiujn  receipts  of  the  fire 
insurance  companies  doing  business  in  the 
state  shall  be  levied  and  collected  for  the 
purpose  of  providing  a  fund  for  defraying 
the  coat  of  the  enforcement  of  the  act,  is  not 
in  conflict  wjtli  section  28,  article  2  of  the 
constitution,  which  requires  taxes  to  be  equal 
and  uniform  throughout  the  state,  nor  is  it 
invalid  as  vicious  class  legislation.  The  con- 
stitutional provision  as  to  uniformity  and 
equality  of  taxation  applies  only  to  a4  va- 
lorem taxes,  and  has  no  application  to  police 
regulations  or  privilege  taxes.  Rhinehart  v. 
State   (Tenn.),   17-254. 

The  provision  of  the  above  statute  that  if 
any  surplus  of  the  amount  collected  by  the 
fire  insurance  commissioner  remains  after  de- 
fraying all  expenses  incurred  by  him  in  mak- 
ing investigations  as  required  by  the  act,  it 
shall  be  paid  into  the  state  treasury,  does 
not  make  such  charge  upon  the  gross  pre- 
mium receipts  of  fire  insurance  companies  a 
tax  for  revenue  so  as  to  bring  it  within  the 
constitutional  requirement  as  to  uniformity 
and  equality  of  taxation.  Rhinehart  v.  State 
(Tenn.),  17-254. 

d.  Taxation  of  personalty. 

Iiocation  of  prinoipal  of^-w  as  gov* 
erning      situs      of      per«on(ilty.   —   The 

principal  office  of  a  domestic  corporation,  (is 
governing    the    situs    of    its    personsilty    for 
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purposes  of  taxation,  is  at  the  place  where 
the  officers  of  the  corporation  have  their 
offices  and  where  the  business  of  the  corpora- 
tion is  transacted,  though  meetings  of  stock- 
holders and  directors  are  held  at  another 
place  which  a  by-law  declares  to  be  the  prin- 
cipal office.  A  corporation  cannot  evade  tax- 
ation in  a  municipality  in  which  its  principal 
office  in  fact  is  located  by  declaring  that  its 
principal  office  is  elsewhere.  Georgia  Fire 
Ins.  Co.  V.  Cedartown   (Ga.).  19-»54. 

Place  of  taxation  of  tangible  per- 
sonal property.  —  The  Kentucky  statute 
providing  for  the  taxation  of  personal  prop- 
erty of  corporations  organized  under  the  laws 
of  the  state,  whether  the  property  be  in  or 
out  of  tlie  state,  is  unconstitutional  in  its 
application  to  taxation  of  tangible  personal 
property  of  domiciliary  corporations  located 
and  employed  in  other  states.  Union  Re- 
frigei-ator  Transit  Co.  v.  Kentucky  (U.  S.), 
4-493. 

The  word  "  merchandise,''  as  used  in  the 
Massachusetts  statute  providing  for  the  taxa- 
tion of  franchises  of  domestic  corporations, 
based  upon  the  valuation  of  their  "  real 
estate,  machinery,  merchandise,"  etc.,  in- 
cludes, so  far  as  chattels  are  concerned, 
tangible  property  that  may  be  the  subject 
of  a  sale.  A  steamship  is  such  a  chattel  and 
is  not  exempted  from  taxation  by  the  fact 
that  its  owner  uses  it  in  the  coastwise  trans- 
portation of  freight  and  passengers  between 
domestic  ports.  New  England,  etc..  Steam- 
ship Co.  r.  Commonwealth  (Mass.),  11-678. 

Boiling  stock  of  electric  railway 
company,  —  The  situs  for  taxation  of  the 
rolling  stock  of  an  electric  railroad  company 
is  the  place  in  which  the  company's  principal 
office  is  located.  Board  of  Supervisors  v. 
Newport  News   (Va.),  10-354. 

e.  Taxation  of  transfers  of  stock. 

Transfers  of  stock  of  foreign  cor- 
poration owned  by  nonresidents.  —  The 

New  York  statute  imposing  a  tax  on  trans- 
fers of  stock  does  not,  as  applied  to  shares 
of  a  foreign  corporation  owned  by  nonresi- 
dents, constitute  a  taking  of  property  without 
due  process  of  law,  as  it  imposes  a  tax  on 
the  transfers  and  not  on  the  property  trans- 
ferred. New  York  ex  rel.  Hatch  r.  Reardon 
(U.  S.),  9-736. 

The  New  York  statute  imposing  a  tax  on 
transfers  of  stock  is  not  rendered  violative 
of  the  commerce  clause  of  the  Federal  Con- 
stitution by  the  fact  that  it  taxes  transfers 
within  the  state  of  certificates  of  stock  issued 
by  foreign  corporations  and  owned  by  and 
transferred  to  nonresidents,  as  such  transfers 
do  not  constitute  interstate  commerce.  New 
York  ex  rel.  Hatch  v.  Reardon  (U.  S.).  9^736. 

The  New  York  statute  imposing  a  tax  on 
stock  transfers  does  not  violate  the  commerce 
clause  of  the  Federal  Constitution  by  the 
fact  that  it  taxes  a  transfer  within  the  state 
of  certificates  of  stock  issued  by  foreign  cor- 
porations and  owned  and  transferred  by  non- 
residents. People  em  rel.  Hatch  v.  Reardon 
(N.  Y.),  6-515. 

The  New  York  statute  imposing  a  tax  on 


stock  transfers  is  not  open  to  the  objection 
that,  by  taxing  the  transfer  within  the  state 
of  stock  certificates  issued  by  foreign  cor- 
porations and  owned  by  nonresidents,  it  is 
virtually  a  tax  on  persons  or  property  with- 
out the  jurisdiction  of  the  state.  People  ex 
rel.  Hatch  v.  Reardon  (N.  Y.),  6-515. 

Taxation  on  basis  of  face  valne  of 
stock.  —  The  New  York  statute  imposing  a 
tax  on  transfers  of  stock  is  not  rendered  un- 
constitutional by  the  fact  that  it  imposes  a 
tax  on  the  basis  of  the  face  value  of  the 
stock  without  regard  to  the  actual  value  of 
the  certificates  sold  or  to  the  sum  for  which 
they  are  sold.  People  ex  rel.  Hatch  v.  Rear- 
don (N.  Y.),  6-515. 

The  New  York  statute  imposing  a  tax  on 
transfers  of  stock  is  not  rendered  violative 
of  the  Fourteenth  Amendment  to  the  Federal 
Constitution  by  the  fact  that  it  imposes  a 
tax  on  the  bases  of  the  face  value  of  the 
stock  without  regard  to  the  actual  value. 
New  York  ex  rel.  Hatch  v.  Reardftn  (U.  S.), 
9-736. 

Taxation  of  transfers  withont  re- 
gard to  valne.  —  The  New  York  statute  im- 
posing a  tax  on  transfers  of  stock,  inasmuch 
as  it  imposes  a  tax  of  the  same  amount  on 
each  sale  or  transfer  of  a  share  of  stock, 
irrespective  of  whether  the  share  has  a  face 
value  of  $100  or  a  face  value  of  less  than 
that  amount,  is  unconstitutional  in  that  the 
classification  made  by  the  legislature  is  pure- 
ly arbitrary  and  unreasonable  and  constitutes 
an  arbitrary  discrimination  in  favor  of  one 
member  of  a  class  as  against  other  members 
of  the  same  class.  People  ex  rel.  Farrington 
V.  Mensching  (N.  Y.),  10-101. 

Objection  that  classification  is  arbi- 
trary, discriminating,  and  unreason- 
able. —  The  New  York  statute  imposing  a 
tax  on  stock  transfers  is  not  open  to  the 
objection  that  the  classification  made,  by 
selecting  one  kind  of  property  and  taxing  a 
transfer  of  that  only,  is  so  arbitrary,  dis- 
criminating, and  unreasonable  as  to  deprive 
the  persons  selling  the  stock  of  their  prop- 
erty without  due  process  of  law  and  to  with- 
hold from  them  the  equal  protection  of  the 
laws.  People  ex  rel.  Hatch  v.  Reardon 
(N.  Y.),  6-515. 

The  New  York  statute  imposing  a  tax  "  on 
all  sales  or  agreements  to  sell  or  memoranda 
of  sales  or  deliveries  or  transfers  of  shares 
or  certificates  of  stock  in  any  domestic  or 
foreign  association,  company,  or  corporation, 
made  after  the  first  day  of  June,  1905,"  of 
two  cents  "  on  each  hundred  dollars  of  its 
face  value  or  fraction  thereof,"  is  not  repug- 
nant to  the  Fourteenth  Amendment  to  the 
Federal  Constitution  as  making  an  arbitrary 
discrimination  between  sales  of  stock  and 
sales  of  other  kinds  of  personal  property, 
such  as  corporate  bonds,  especially  as  the 
statute  is  intended,  not  to  discourage  sales  of 
stock,  but  merely  to  collect  revenue  in  a  con- 
venient way.  New  York  ex  rel.  Hatch  V. 
Reardon  (U.  S.),  9-736. 

Taxation  of  transfers  of  stock  on 
each  share  of  a  certain  value  "  or  frac- 
tion thereof."  —  The  New  York  statute  im- 
posing a  tax  "  on  all  sales  or  agreements  to 
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Bell,  or  memoranda  of  sales  or  deliveries,  or 
transfers  of  shares  or  cei'tifioates  of  stock  in 
any  domestic  or  foreign  association,  company, 
or  corporation  "  of  two  cents  "  on  each  share 
of  one  hundred  dollars  of  face  value  or  frac- 
tion thereof,"  must  be  construed  as  showing 
an  intention  to  tax  the  sale  of  all  shares  of 
the  face  value  of  $100,  and  also  the  sale  of 
all  shares  of  the  face  value  of  any  fraction 
of  $100,  the  tax  being  the  same  in  either 
case.  People  ex  rel.  Farrington  v.  Mensching 
(N.  Y.),  10-101. 

f.  Taxation  of  foreign  corporations. 

Taxation  of  personal  property  and 
sliares  of  stock  within  state.  —Taxation, 
under  the  Maryland  statutes,  of  a  foreign 
corporation  on  its  personal  property  per- 
manently located  within  the  state,  after  its 
shares  of  stock  owned  by  a  person  residing 
within  the  state  have  been  taxed  against  the 
owners,  is  not  violative  of  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  not- 
withstanding the  fact  that  the  personal 
property  of  domestic  corporations  is  not  taxed 
after  their  capital  stock  has  been  taxed. 
William  Wilkens  Co.  v.  Baltimore  (Md.), 
7-1192. 

Under  the  Maryland  statutes  a  foreign  cor- 
poration may  be  required  to  pay  state  and 
municipal  taxes  on  its  personal  property  per- 
manently located  in  a  municipality  within 
the  state,  notwithstanding  the  fact  that  the 
shares  of  the  capital  stock  of  the  corpora- 
tion owned  by  persons  residing  within  the 
state  have  been  taxed  against  the  owners. 
William  Wilkens  Co.  v.  Baltimore  (Md.), 
7-1192. 

Taxation  under  the  Maryland  statutes  of 
a  foreign  corporation  on  its  personal  prop- 
erty permanently  located  within  the  state, 
after  its  shares  of  stock  owned  by  persons 
residing  within  the  state  have  been  taxed 
against  the  owners,  is  not  unconstitutional 
as  being  double  taxation.  William  Wilkens 
Co.  17.  Baltimore  (Md.),  7-1192. 

g.  Exemptions. 

As  to  the  liability  of  a  corporation  exempt 
from  all  taxation  to  assessment  for  local  Im- 
provements, see  12  d  infra. 

Statititory  exemption  of  "  capital  "  of 
bank,  —  A  statute  providing  that  no  tax 
shall  be  assessed  upon  the  capital  of  a  bank 
or  banking  association  must  be  construed  as 
including  in  the  exemption  from  taxation 
such  of  the  property  of  the  bank  as  can  be 
proved  clearly  to  have  been  acquired  with 
and  to  constitute  part  of  the  capital.  First 
Nat.  Bank  v.  Douglas  County  (Wis.),  4-34. 

Where  a  bank  claims  Its  property  to  be 
exempt  from  taxation  by  a  statute  exempting 
capital,  it  has  the  burden  of  proving  the 
exempt  character  of  the  property.  First  Nat. 
Bank  r.  Douglas  County  (Wis.),  4-34. 

EfPect  of  failnre  to  inclnde  exempt 
property  in  taxable  valne  of  stock.  — 
A  bank  has  the  right  to  insist  that  its 
exempt  property  shall  not  be  taxed,  notwith- 
standing the  fact  that  the  tax  assessors  did 
not  include  the  value  of  the  property  in  fix- 


ing the  taxable  value  of  the  shares  of  the 
bank's  stock  assessed  against  the  owners 
thereof.  First  Nat.  Bank  v.  Douglas  County 
(Wis.),  4-34. 

Effect  of  imposition  of  business  or 
occupation  tax  on  corporations.  —  The 
personalty  of  a  domestic  corporation  is  not 
exempted  from  ad  valorem  taxes  by  the 
Georgia  statute  (Acts  1907,  p.  37)  which  im- 
poses a  business  or  occupation  tax  on  corpora- 
tions. Georgia  Fire  Ins.  Co.  v.  Cedartown 
(6a.),  19-^954. 

Repeal  of  exemption.  — '  An  exemption 
from  taxation,  granted  to  a  corporation  in  its 
charter,  may  be  repealed  and  such  corpora- 
tion may  be  subjected  to  the  payment  of  a 
recording  tax  on  a  mortgage  owned  by  it  as 
provided  for  by  the  New  York  Tax  Law,  as 
amended  in  1906,  where  a  constitutional  pro- 
vision giving  the  legislature  the  right  to  alter 
or  repeal  corporate  charters  existed  at  the 
time  of  the  granting  of  the  charter  contain- 
ing the  exemption;  and  this  is  true  although 
there  was  a  conveyance  of  property  to  such 
corporation  by  an  individual  for  charitable 
purposes,  in  consideration  of  the  exemption. 
People  ex  rel.  Cooper  Union  v.  Gass  (N.  Y.), 
13-678. 

h.  Assessment  and  proceedings  thereon. 

Time  of  assessment.  ^  A  corporation  is 
estopped  to  assert  that  an  assessment  made 
against  it  on  a  certain  date  was  made  too 
late,  where  it  appears  that  at  the  request  of 
the  corporation  the  assessment  was  on  that 
date  made  against  it  in  lieu  of  a  prior  assess- 
ment against  the  corporation's  predecessor  in 
business.  William  Wilkens  Co.  v.  Baltimore 
(Md.),  7-1192. 

Abatement  of  taxes.  —  The  Maine  stat- 
ute (R.  S.,  c.  9,  §  74)  barring  "resident 
owners "  who  do  not  "  make  and  bring  in 
true  and  perfect  lists  of  their  polls  and  all 
their  estates  and  personalty  not  by  law 
exempt  from  taxation,"  from  the  right  to 
make  application  to  the  assessors  for  an 
abatement  of  taxes,  applies  to  "  resident 
owners  "  only,  and  does  not  apply  to  a  cor- 
poration which  is  a  resident  of  another  state, 
and  such  corporation  may  maintain  an  ap- 
peal from  the  refusal  of  the  assessors  to 
abate  its  taxes  because  it  did  not  furnish  a 
list  of  its  taxable  property.  Squire  Co.  V. 
Portland  (Me.),  20-603. 

Effect  of  statute  prohibiting  appeal. 
—  The  Virginia  statute  prohibiting  an  appeal 
from  the  judgment  of  a  state  corporation 
commission  ascertaining  the  value  of  the 
property  of  a  railroad  for  the  purpose  of 
taxation  and  assessing  the  taxes  thereon, 
does  not  preclude  the  taking  of  an  appeal 
from  the  judgment  of  the  commission  fixing 
the  situs  for  taxation  of  the  rolling  stock  of 
the  railroad  company,  where  the  judgment  is 
rendered  in  a  proceeding  between  the  county 
and  city  to  which  the  railroad  company  is 
not  a  party,  and  the  sole  object  of  the  pro- 
ceeding is  to  determine  which  of  the  munici- 
palities is  entitled  to  the  benefit  of  the  as- 
sessment the  commission  has  made.  Board  of 
Supervisors  v.  Newport  News   (Va.),  10-354. 
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i.  Recovery  back  of  taxes  paid  by  corporation. 

Taxes  on  shares  of  stock.  — i  Under  the 
Tennessee  statute  providing  for  the  taxation 
of  the  shares  of  stock  in  banks  and  certain 
other  corporations,  a  corporation  has  a  right 
to  pay  the  taxes  on  its  stock  for  stockholders; 
and  if  it  pays  under  protest  taxes  illegally 
assessed,  it  may  sue  for  and  recover  them  for 
the  benefit  of  its  stockholders.  State  Na.^. 
Bank  v.  Memphis    (Tenn.),  8-22. 

12.   Exemptions. 

As  to  the  effect  of  a  constitutional  exemp- 
tion from  taxation  on  the  liability  to  special 
assessments,  see  12  d,  supra. 

a.  Power  to  create  exemptions. 

Power  of  legislature.  —  Where  the 
constitution  of  a  state  declares  that  all  prop- 
erty except  that  falling  within  certain  enum- 
erated classes  shall  be  taxed,  the  legislature 
has  no  power  to  exempt  from  taxation  any 
property  other  than  that  so  enumerated. 
Supreme  Lodge  v.  Board  of  Eeview  (111.), 
7-38. 

Constrnction  of  constitutional  an- 
thority  to  grant  exemptions.  —  The 
provision  of  the  Tennessee  constitution  au- 
thorizing the  legislature  to  exempt  certain 
kinds  of  property  enumerated  must  be  strictly 
construed,  and  cannot  be  extended  by  oon^ 
struetion  to  include  property,  such  as  state 
bonds,  which  is  not  enumerated.  State  Nat. 
Bank  v.  Memphis    (Tenn.),  8-22. 

The  provision  of  the  Illinois  constitution 
permitting  the  exemption  from  taxation  of 
property  used  exclusively  for  charitable  pur- 
poses does  not  authorize  the  legislature  to 
exempt  money  collected  and  held  by  fraternal 
beneficiary  societies  for  the  purposes  for 
which  they  exist.  Supreme  Lodge  v.  Board 
of  Review  (111.),  7-38. 

Poirer  of  municipality  to  grant  ex- 
emption. —  A  municipality  cannot  exempt 
from  taxation  property  which  does  not  belong 
to  any  of  the  classes  which  the  constitution 
of  this  state  permits  to  be  exempted.  Tarver 
V.  Dalton  (Ga.),  20-281. 

Poorer  of  municipality  to  exempt 
property  by  contract.  —  A  contract  be- 
tween the  owner  of  property  in  a  city  and  the 
municipal  authorities  of  the  latter,  wherein 
it  is  provided  that  no  taxes  on  such  property 
above  a  specified  amount  (which  is  less  than 
the  amoimt  of  taxes  due)  shall  be  collected 
by  the  city,  in  consideratioii  of  specified  privi- 
leges and  benefits  conferred  on  it  by  the 
owner  of  the  property,  is  unlawful  and  not 
enforceable.     Tarver  ».  Dalton  ( Ga. ),  20^28 1 . 

Where  a  taxpayer  applies  for  mandamus 
to  compel  the  municipal  authorities  to  col- 
lect, for  the  years  hereinafter  referred  to, 
taxes  on  property  located  in  the  city  and 
subjeet  to  taxation  for  the  year  in  which 
such  application  is  filed  amj  for  seven  years 
prior  thereto,  and  the  answers  of  the  author- 
ities aver  that  by  reason  of  a,  contract  be- 
tween the  owner  of  the  property  and  the  city, 
the  municipal  authorities  of  previous  years 
collected  no  taxes  during  such  years  except 


the  amount  specified  in  the  contract,  which 
was  less  than  the  amount  of  taxes  due  on 
such  property,  and  the  present  mimicipal  au- 
thorities, on  account  of  such  contract,  are 
willing  that  no  taxes  other  than  those  speci- 
fied should  be  collected  during  the  present 
year  and  that  no  other  taxes  should  be  col- 
lected for  previous  years,  no  sufficient  facta 
are  averred  to  show  any  legal  settlement  of 
such  taxes,  or  to  show  any  valid  reason  wliy 
they  should  not  be  collected  for  any  of  auoh 
years.     Tarver  v.  Dalton  (Ga.),  20-281. 

Exemption  as  part  of  consideration 
of  contract  ivitli  city.  —  A.  provision  in  a 
city's  charter  authorizing  it  to  contract  for 
water  for  fire  and  domestic  purposes  does  not 
authorize  it  to  exempt  the  property  of  the 
water  company  from  taxation,  and  an  exemp- 
tion granted  by  the  city  cannot  be  sustained 
on  the  ground  that  it  is  a,  part  of  the  con- 
sideration entering  into  the  contract  for  the 
water  supply.  Dayton  v.  Bellevue  Water, 
etc.,  Co.  (Ky,),  7-1012. 

Exemption  of  estates  below  a  certain 
sum  in  value.  —  An  act  exempting  from 
taxation  estates  below  a  certain  sum  in  value 
is  not  unconstitutional.  Taylor  v.  Guilbert 
(Ohio),  i-25. 

b.  General  rules  of  construction. 

Strict    construction   of   exemption.   — 

Exemptions  from  taxation  are  strictly  con- 
strued, and  therefore  a  claim  of  exemption 
cannot  be  allowed  if  the  right  thereto  is 
doubtful.  State  v.  New  Orleans  R.,  etc.,  Co. 
(La.),  7-724. 

Effect  of  sale  to  exempt  corporation 
after  lien  has  attached.  —  Land  sold  after 
a  lien  has  attached  for  duly  assessed  taxes 
is  not  released  from  liability  for  such  taxes 
by  the  fact  that  it  is  sold  to  a  corporation, 
the  property  of  which  is  exempt  from  taxa- 
tion. Philadelphia  v.  Pennsylvania  Institu- 
tion, etc.  (Pa,),  6-437. 

Extent  of  exemption  from  state 
taxes.  —  A  statute  by  which  a  liquor  tax  is 
imposed  upon  social  clubs,  and  which  provides 
that  the  tax  thereby  imposed  shall  be  in  lieu 
of  all  other  taxes  for  privileges  granted,  re- 
lates exclusively  to  taxes  to  be  paid  to  the 
state,  and  does  not  exempt  social  clubs  from 
municipal  taxation.  Phffibus  v.  Manhattan 
Social  Club  (Va.),  8-667. 

c.  Particular  subjects  of  exemption. 
(1)    Educational   institutions. 

Property  leased  for  school  purposes. 

—  The  sections  of  the  Missouri  constitution 
and  laws  providing  that  lots  in  cities  used 
exclusively  for  schools  shall  be  exempt  from 
taxation  do  not  apply  to  premises  used  ex- 
clusively by  a  public  school  but  which  are 
leased  for  such  purpose  by  the  owner  for  a 
fixed  rental.  State  ex  rcl.  Hamme  r.  Mac- 
gurn  (Mo.),  2-80i8. 

Property  of  educational  corporation 
having  capital  stoch.  —  Property  of  a  cor- 
poration having  »  capital  stock  formed  for 
the  business  of  conducting  an  educational  in- 
stitution which  has  the  absolute  oniiership  of 


TAXATION. 


1313 


all  realty  and  personalty  employed  in  the 
pflti^l'pvisS,  iiild  the  fight  to  eonVey  at  will 
ahd  to  make  dlspositioil  of  the  ihcoitie  de- 
rived from  the  fees  charged  for  tuition  and 
board,  is  not  within  the  exemption  from  taxa- 
tion created  by  the  statute  In  favor  of  the 
property  of  educational  institutions  not  used 
for  purposes  of  private  or  corporate  profit  or 
income.  Breriau  Assoc,  r.  tiarbison  (Ga.), 
1-836. 

Where  nolnlnal  cliafge  is  made  for 
use  of  property  by  stttdents.  —  tinder 
a  municipal  oi-dinailce  exempting  from  water 
taxes  and  rates  the  property  of  any  edUca- 
tlolial  institution  Within  the  municipality 
■vVhich  is  used  "  in  the  immediate  conduct  aud 
Cari'ying  on  "  of  the  educational  purposes  Of 
sUch  Institution  and  which  is  npt  Used  "  foi" 
gain  or  profit,  or  rented,  conducted,  main- 
tained, or  operated  for  tlie  purpose  of  pro- 
ducing revenue  for  such  institutions,"  the 
buildings  used  by  a  university  exclusively  as 
dormitories,  dining  halls,  and  as  a  clitb  house, 
for  its  students,  constitute  |iroperty  used  in 
the  immediate  carrying  on  of  the  educatioilal 
purposes  of  the  university  and  are  exempt 
from  TVater  taxes;  and  the  fact  that  a  charge 
is  made  for  room  rent  in  dormitories,  for 
meals  in  the  dining  halls,  and  for  member- 
ship in  the  club  does  not  constitute  the  build- 
ings devoted  to  such  purposes  ptoperty  used 
with  a  view  to  profit,  within  the  meaning  of 
such  ordinance,  where  the  charge  in  each  in- 
stance is  nominal  and  not  sUificient  to  pay  for 
the  maintenance  of  the  respective  btiildings. 
Chicago  V.  University  of  Chicago  (III.),  lO'- 
669. 

(2)   Railroads. 

XtHiat  property  exempts.  —  Uitder  the 
Miehigan  statute  exempting  from  general 
taxation  tlie  property  of  railroad  companies 
except  Such  aS  is  not  actually  occupied  in  the 
exercise  Of  franchises,  and  not  necessary  or  ih 
use  in  the  proper  operation  of  its  toad,  a 
tract  of  land  of  a  railroad  company  occupied 
partly  by  the  company's  side  tracks  and  coal 
dock,  the  spaces  between  the  tricks  being 
occasionally  and  necessarily  used  by  the  com- 
pany for  the  storage  of  bulky  articles,  is 
exempt.  Grand  Eapids,  etc.,  R.  Co.  v.  Grand 
Rapids  (Mich.),  4-1195. 

Property  in  ezclnsiir^  possession  of 
pri-tate  persons^  -^  Under  the  Michigan 
statute  exempting  the  property  of  railroads 
from  taxation,  parcels  of  land  belonging  td  a 
railroad  company  but  within  the  exclusive 
possession  of  private  persons,  With  the  coU- 
sent  «f  the  company,  and  exclusively  used  by 
Sruch  persons  in  tlieir  privilte  business  for 
storage  purposes,  are  not  exempt  from  gen- 
eral taxation.  Ol-and  Rapids*  etc.j  R.  Co.  v. 
Grand  Rapids   (-Mich.),  4-1195. 

(3)    State  bonds. 

No  implied  exemption.  —  There  is  no 
implied  exemption  of  state  bonds  from  taxa- 
tion, as  the  bonds  are  not  inherently  non- 
taxable. State  Nat.  Bank  v.  Memphis  ( Tenn. ) , 
g-22. 

Validity  of  express  exemption.  — 
In  the   Tennessee  statute   providing  for  the 


taxation  of  the  shares  of  stock  of  banks  and 
certain  othet  corporations,  the  clause  at- 
tempting to  create  an  express  -exemption  of 
state  bonds  is  void  as  violating  the  consti- 
tutional pl-ovision  that  all  property  shall  be 
taxed,  tiUd  that  taxes  shall  be  uniform. 
State  Nat.  Bank  v.  Memphis  (Tenn.),  8-22. 

(4)  Property  of  religious  societies. 

Parish  houses.  —  Parish  houses,  other- 
wise Ivnown  as  the  residence  of  the  priests  and 
bishops  of  the  Roman  Catholic  church,  are 
npt  exempt  from  taxation  and  legal  assess- 
ments, either  by  virtue  of  the  Ohio  constitu- 
tion or  by  statute,  although  such  places  of 
residence  are  used  by  the  priests  and  bishops 
for  the,  discharge  of  many  duties  of  a  relig- 
ious and  charitable  nature,  which  are  im- 
posed by  the  vows  of  their  ordination  and 
rules  of  the  church.  Watterson  v,  Halliday 
(Ohio),  11-10S6. 

d.  Termination  of  exemption. 

Bevoctifion  of  Exemption  by  legisla- 
tiii'fe.  —  The  Statutory  exemption  of  property 
from  taxation  is  not  a  Vested  tight, '  as  it  is 
not  founded  upon  contract,  but  is  a  pure 
gratuity  which  the  legislature  may  revoke 
at  any  time.  Monaghan  l).  Lewis  (Del.), 
10-1048. 

Ke^eal  of  ex'emptidii  a,S  impairing 
obligation  of  cbiiti^^ct.  —  The  repeal  bV 
a  general  tax  law  of  a  ptovision  in  the  charter 
of  an  educational  institution  exempting  it 
from  taxation  does  not  impair  the  obligation 
of  a  contract  in  violatidft  of  the  B*ederal  Con- 
stitution. Pl-att  institute  1).  New  York  (N. 
Y.),  5-198. 

Repeal  of  chatter  of  ediicatlonal  in- 
s-tittttion  fey  general  siatiite.  —  The 
New  York  statute  providing  fof  the  assess- 
meiit  and  colletftion  of  taxes  and  exemption  of 
propetty  from  taxation  fhroUg-hoUt  the  state 
is  a  codifying  act  designed  to  reduce  all  stat- 
iTtes  relating  to  taxation  into  a  complete  and 
harmonious  system,  and  such  act  in  exempt- 
ing so  much  of  the  real  estate  of  educational 
institutions  as  is  used  exclusively  for  cofr 
porate  purposes,  but  not  exempting  real 
estate  held  as  an  investment  only,  entirely 
repeals  a  provision  in  the  charter  of  an  edu- 
cational institution  exempting  the  property 
of  the  institution,  the  revenues  of  which  al'e 
devoted  exclusively  to  the  purposes  of  the 
institution.  Pratt  Institute  v.  New  York  ( N. 
Y.),  S-198. 

13.   StfCCESSIOlv  TaXes. 

a.  Nature  and  constitutionality. 

Not  a  tax  on  property.  —  Inheritance 
taxes  are  taxes  upon  the  right  to  receive 
property  and  are  not  taxes  upon  the  property 
itself.     Nunnemacher  r.  State  ( Wis.) ,  9-7li. 

A  succession  tax  is  not  a  tax  upon  prop- 
erty, but  an  excise  tax.  State  ex  rel.  Taylor 
V.  Guilbert   (Ohio),  1-2,5. 

The  Vermont  collateral  inheritance  tax  act 
imposes  a  tax  on  the  transmission  of  property 
and  not  on  the  property  itself.  In  re  Hickok 
(Vt.),  6-^78. 
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A  succession  tax  is  not  a  property  tax  but 
an  excise  or  franchise  tax,  and  property  not 
taxable  as  such  may  constitutionally  be  con- 
sidered in  fixing  the  amount  of  an  excise  or 
franchise  tax.  Kingsbury  r.  Chapln  (Mass.), 
13-738. 

Right  to  tax  not  restricted  to  taxa- 
tion of  property.  —  The  provision  of  the 
Wisconsin  constitution  that  "  the  rule  of  taxa- 
tion shall  be  uniform,  and  taxes  shall  be 
levied  upon  such  property  as  the  legislature 
shall  prescribe,"  does  not  by  implication  re- 
strict the  right  to  tax  to  the  taxation  of 
property,,  and  therefore  does  not  prohibit  the 
legislature  from  taxing  inheritances.  Nunne- 
macher  v.  State   (Wis.),  9-711. 

Justification  for  tas.  —  Statutes  im- 
posing inheritance  taxes  may  be  justified  as 
an  exercise  of  the  power  of  reasonably  regu- 
lating and  taxing  transfers  of  property. 
Nunnemacher  v.  State  (Wis.),  9-711. 

Construction  of  express  constitu- 
tions.! authority.  —  The  New  Hampshire 
constitution  of  1903,  article  6,  providing  that 
"  public  charges  of  government  or  of  any  part 
thereof  may  be  raised  by  taxation  upon  polls, 
estates,  and  other  classes  of  property,  in- 
cluding franchises,  and  property  when  passing 
by  will  or  inheritance,"  authorizes,  in  addi- 
tion to  ordinary  taxation  upon  property  as 
previously  understood,  the  exaction  for  public 
purposes  of  part  of  the  property  of  the  in- 
dividual upon  his  death.  Thompson  v.  Kid- 
rier  (^r.  H.),  12-948. 

Exemption  of  certain  beneficiaries. 
—  The  New  Hampshire  statute  imposing  a 
tax  on  inheritances  by  will  or  law,  and  ex- 
eluding  inheritances  passing  to  the  father, 
mother,  husband,  wife,  lineal  descendant, 
and  certain  other  relatives  of  the  decedent, 
and  certain  classes  of  institutions,  is  not  in- 
valid as  unequal  in  its  operation  or  upon 
nnv  other  constitutional  ground.  Thompson 
r.  Kidder   ( N.  H. ) ,  12-948. 

Classification  as  to  beneficiaries; 
exemption  of  small  estates.  —  In  an 
inheritance  tax  law,  the  classification  between 
lineals  and  collateral  relatives  and  strangers 
does  not  violate  the  rule  of  uniformity  of 
taxation  or  the  principle  of  equal  protection 
of  the  laws;  and  reasonable  exemption  of 
small  estates  may  also  be  allowed  without 
violating  uniformity  of  taxation.  Nunne- 
macher V.  State  (Wis.),  9-711. 

A  Vermont  collateral  inheritance  tax  act 
imposes  a  tax  on  the  transmission  of  prop- 
erty and  not  on  the  property  itself,  and  is  not 
obnoxious  to  the  provision  of  the  state  con- 
stitution which  requires  proportional  con- 
tributions for  the  support  of  the  government, 
and  which  is  designed  to  secure  uniformity 
and  equality  of  taxation;  and  this  is  so 
though  the  statute  exempts  from  its  opera- 
tion estates  of  less  than  a  specified  value. 
In  re  Hickok   (Vt.),  6-578. 

Classification  as  to  amount  and  ap- 
plication of  different  rates  to  various 
classes.  —  If  the  provision  of  the  Wisconsin 
constitution  that  "  the  rule  of  taxation  shall 
be  uniform  "  is  applicable  at  all  to  the  taxa- 
tion of  inheritances,  it  means  nothing  more 
than  is  meant  by  the  general  equality  clause 


of  the  state  constitution  or  by  the  "equal 
protection  of  the  laws"  clause  of  the  Four- 
teenth Amendment  to  the  Federal  Constitu- 
tion. Under  this  provision  the  taxation  of 
inheritances  must  not  be  discriminative,  and 
must  operate  alike  on  all  persons  similarly 
situated,  but  a  proper  classification  may  be 
made,  and  a  different  rate  applied  to  each 
class.     Nunnemacher  r.  State   (Wis.),  9-711. 

The  Minnesota  statute  imposing  a  tax  upon 
certain  devises,  bequests,  inheritances,  and 
gifts,  is  a  constitutional  and  valid  legislative 
enactment.  The  classified  and  progressive  fea- 
tures of  the  statute  are  in  accordance  with  the 
general  principles  of  the  law  on  the  subject 
of  inheritance  taxation,  and  are  authorized 
by  the  amended  constitution  of  the  state. 
State  ex  rel.  Foot  r.  Bazille  (Minn.),  7- 
1056. 

Progressive  increase  in  rate  of  tax. 
—  The  progressive  feature  of  the  Wisconsin 
inheritance  tax  law,  whereby  increased  rates 
of  taxes  are  imposed  as  the  amounts  of  be- 
quests increase,  does  not  violate  the  general 
guaranties  of  equality  and  of  equal  protec- 
tion of  the  laws  contained  in  the  state  consti- 
tution and  in  the  Fourteenth  Amendment  to 
the  Federal  Constitution.  Nunnemacher  v. 
State   (Wis.),  9-711. 

Constitutional  amendment  permit- 
ting progressive  taxation.  —  While  the 
provision  of  the  Minnesota  constitution  re- 
quiring taxes  to  be  as  nearly  equal  as  may  be 
applies  to  inheritance  taxes,  its  application 
to  taxes  of  that  nature  is  limited  by  the  con- 
stitutional amendment  expressly  permitting 
inheritance  taxes  to  be  graded  or  progressive. 
State  ex  rel.  Foot  v.  Bazille   (Minn.),  7-1056. 

Application  of  constitutional  pro- 
vision relating  .to  taxation  and  esti- 
mated expenses.  —  The  provision  of  the 
Wisconsin  constitution  that  "  the  legislature 
shall  provide  for  an  annual  tax  sufiScient  to 
defray  the  expense  for  each  year,  and.  when- 
ever the  expenses  for  any  year  shall  exceed 
the  income  the  legislature  shall  provide  for 
levying  a  tax  for  the  ensuing  year  sufficient 
with  other  sources  of  income  to  pay  the  de- 
ficiency as  well  as  the  estimated  expenses  of 
such  ensuing  year,"  has  no  application  to  a 
statute  taxing  inheritances,  but  is  merely  in- 
tended as  a  regulation  or  provision  for  the 
levying  of  a  direct  tax  upon  property  when- 
ever such  a  tax  is  necessary.  Nunnemacher 
V.  State  (Wis.),  9-711. 

Exemption  of  religious,  etc.,  institu- 
tions of  state.  —  The  state  legislature,  in 
enacting  the  inheritance  tax  law,  has  power 
to  discriminate  between  classes,  and  it  is  a 
valid  exercise  of  this  power  to  exempt  re- 
ligious, educational,  and  charitable  institu- 
tions of  the  state  from  the  operation  of  the 
law  without  so  exempting  similar  institutions 
of  other  states.  Board  of  Education,  etc.,  v. 
Illinois  (U.  S.),  8-157. 

The  provision  of  the  Illinois  inheritance 
tax  law  exempting  from  its  operation  prop- 
erty passing  to  religious,  educational,  and 
charitable  institutions  or  corporations,  which 
has  been  construed  by  the  state  court  of  last 
resort  as  not  applying  to  foreign  corporations, 
is   not,    as    so   construed,    repugnant   to   the 
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Fourteenth  Amendment  of  the  Federal  Con- 
stitution, either  as  abridging  the  privileges 
and  immunities  of  such  foreign  corporations 
as  citizens  of  the  United  States  or  as  denying 
to  them  the  equal  protection  of  the  laws. 
Boai-d  of  Education,  etc.,  v.  Illinois  (U.  S. ), 
8-157. 

Tax  on  bequests  to  foreign  charitable 
corporations.  —  A  statute  imposing  a  suc- 
cession tax  upon  a  bequest  to  foreign  char- 
itable corporations  is  not  unconstitutional. 
Humphreys  r.  State   (Ohio),  1-233. 

Taxation  of  snccessions  not  finally 
closed.  —  The  provision  of  the  Louisiana 
Succession  Tax  Act  that  a  tax  is  '■  to  be  col- 
lected on  all  successions  not  finally  closed  and 
administered  upon "  is  not  open  to  the  ob- 
jection that  discrimination  between  succes- 
sions which  have  been  closed  and  those  which 
have  not  been  closed  denies  the  equal  pro- 
tection of  the  laws  to  the  heirs  in  successions 
of  the  latter  class.  Cahen  v.  Brewster  (U. 
S.),  8-215. 

The  provision  of  the  Louisiana  Succession 
Tax  Act  that  a  tax  is  "  to  be  collected  on  all 
successions  not  finally  closed  and  adminis- 
tered upon  "  is  not,  as  to  the  successions  of 
persons  who  died  prior  to  the  passage  of  the 
act,  violative  of  the  due  process  of  law  clause 
of  the  Federal  Constitution,  notwithstanding 
the  fact  that  another  Louisiana  statute  pro- 
vides that  a  succession  is  acquired  by  a  legal 
heir  immediately  after  the  death  of  the  per- 
son whom  he  succeeds.  Cahen  r.  Brewster 
<U.  S.),  8-215. 

Commission  of  administration  of  la'nr 
to  county  conrt.  —  T!io  Wisconsin  inherit- 
ance tax  law  is  not  rendered  unconstitutional 
by  the  fact  that  it  commits  to  the  county 
court  certain  matters  concerning  the  adminis- 
tration of  the  law,  such  as  the  fixing  of  the 
value  of  the  property  transmitted  or  be- 
queathed, and  the  determination  of  the 
amount  of  the  tax  to  be  paid,  as  the  law 
fixes  the  rate  of  the  tax,  and  the  power  of 
determining  how  much  the  tax  fixed  by  law 
amounts  to  in  a  given  case  is  judicial  and  not 
administrative  in  its  character.  Nunne- 
macher  ;;.  State  (Wis.),  9-711. 

Louisiana  succession  tax  act.  —  The 
Louisiana  Succession  Tax  Act  held  to  be  con- 
stitvitional.  Succession  of  Levy  (La.),  5- 
871. 

b.  Construction  and  operation  of  statutes. 

(I)   In  general. 
Strict   construction   against   state.  — 

A  succession  or  inheritance  tax  is  a.  special 
and  not  a  general  tax,  and  is  construed 
strictly  against  the  government  and  m  favor 
of  the  taxnayer.      People  v.  Koenig  (Colo.), 

Kule  of  strict  construction  inappli- 
cable. —  The  rule  of  strict  construction,  or- 
dinarily applied  to  the  operation  and  effect 
of  a  statute  imposing  a  tax  upon  the  citizen 
and  to  proceedings  under  such  a  statute  does 
not  apply  to  the  interpretation  of  the  Minne- 
sota .statute  providing  for  the  imposition  of  a 
succession  tax.  State  ex  rel.  Foot  v.  Bazille 
(Miim.),  7-1056. 


Effect  of  indefinite  and  ambiguous 
provisions.  —  The  Minnesota  Inheritance 
Tax  Act,  when  considered  in  the  light  of  the 
general  rule  that  inaccurately  drawn  statutes 
will  be  construed  to  eff'ectuate  the  intention 
of  the  legislature,  is  not  rendered  void  by  the 
fact  that  it  contains  certain  indefinite  and 
ambiguous  provisions.  State  ex  rel.  Foot  v. 
Bazille  (Minn.),  7-1056. 

Time  for  determining  rights  of 
parties.  —  With  respect  to  the  payment  of 
collateral  inheritance  taxes  the  rights  and 
obligations  of  all  parties  should  be  determined 
as  of  the  time  of  the  death  of  the  decedent. 
MeCurdy  v.  McCurdy   (Mass.),  14-859. 

Distinction  between  collateral  and 
lineal  descendants.  —  Whether  a  distinc- 
tion in  the  matter  of  taxation  should  be  made 
between  collateral  and  lineal  descendants  is 
a  matter  of  legislative  discretion  and  is  not 
a  judicial  question.  State  ex  rel.  Foot  v. 
Bazille  (Minn.),  7-1056. 

( 2 )   Property  and  legacies  and  devises  taxable. 

(a)   In  general. 

United  States  bonds.  —  Bonds  of  the 
United  States  are  not  exempt  from  a  succes- 
sion tux.     Succession  of  Levy   (La.),  5-871. 

Deduction  of  debts.  —  Under  the  Louis- 
iana Succession  Tax  Act  the  amount  of  debts 
must  be  deducted  and  the  balance  is  subject 
to  taxation,  save  that  expressly  exempted. 
Succession  of  Levy  (La.),  5-871. 

Deduction  of  mortgage  debt.  —  For 
the  purpose  of  determining  the  amount  of  the 
collateral  inheritance  tax  on  the  real  estate 
of  a  nonresident,  the  amount  of  indebtedness 
under  a  mortgage  thereon  should  be  deducted 
from  the  value  of  such  real  estate.  McCurdy 
».  McCurdy  (Mass.),  14-859. 

Deduction  of  value  of  estate  for 
years.  —  In  assessing  an  estate  for  taxation 
under  the  Illinois  inheritance  tax  law,  the 
value  of  the  estate  for  years  should  not  be 
deducted  and  the  tax  assessed  upon  the  re- 
mainder only,  unless  the  remainder  goes  to 
collateral  heirs,  to  a  stranger  to  the  blood, 
or  to  the  body  politic  or  corporate.  In  re 
Kingman  (111.),  5-234. 

Money  paid  in  compromise  of  'will 
contest.  —  Money  paid  in  good  faith  in  com- 
promise of  a  threatened  litigation  to  contest 
a  will  is  not  liable  to  a  collateral  inheritance 
tax,  though  it  is  paid  to  persons  claiming 
under  the  will,  with  the  result  that  they  agree 
that  the  will  shall  be  refused  probate.  In  re 
Hawley  (Pa.),  6-572. 

Vested  remainder.  —  A  vested  remainder 
created  by  a  will  is  subject  to  taxation  under 
the  Illinois  inheritance  tax  law  immediately 
upon  the  death  of  the  testator,  though  the 
particular  estate  upon  which  it  depends  has 
not  fallen  in.    In  re  Kingman   ( 111. ) ,  5-234. 

Property  passing  by  trill  prior  to 
passage  of  act.  —  The  Iowa  statute  provid- 
ing for  the  imposition  of  a  collateral  inherit- 
ance tax  is  not  retroactive  in  operation,  and 
property  which  passed  by  will  prior  to  the 
act  but  which  is  not  distributed  until  after 
the  passage  of  the  act  is  not  subject  to  the 
tax.    Gilbertson  v.  Ballard  (Iowa),  2-667. 


1516 


A:N^N.  CAS.  DIGEST,  VOLS.  1-20. 


(b)  Estates  of  nonresidents. 

Iilability  to  inheritance  taxes  im- 
posed liy  jurisdiction  in  ivliich  property 
Is  located.  — •  Where  two  brothers  residing 
in  England  carry  on  the  business  of  graziers 
and  sheep  farmers  in  partnership  by  their 
agent  in  New  South  Wales,  the  interest  of 
one  of  the  partners  in  the  partnersliip  at  the 
time  of  his  death  is  liable  to  the  duties  im- 
posed upon  the  estates  of  deceased  persons 
by  the  New  South  Wales  statute.  Commis- 
sioner of  Stamp  Duties  v.  Salting  (Eng. ), 
9-691. 

Tax  a  charge  on  particular  property. 
—  The  ground  on  which  the  collection  of  an 
inheritance  tax  by  the  state  of  the  locus  of 
the  property,  when  different  from  that  of  the 
testator's  domicil,  is  sustainable,  is  the  juris- 
diction over  the  property  which  is  given  by  its 
situs;  and  the  tax  is  merely  a  charge  an  the 
particular  property,  and  not  on  pecuniary 
legacies  given  by  the  will.  Kingsbui-y  v, 
Bazeley   (N.  H.),  20-1355. 

Z/egaoy  o£  personal  ^foperty  located 
in  other  state.  —  In  the  case  of  a  testa- 
mentary gift  of  spfeeiflc  personal  property 
located  in  another  state,  the  amount  demanded 
by  such  state  as  the  price  of  the  transfer  of 
the  title  is  naturally  a  charge  against  the  leg- 
acy, because,  under  the  law,  the  testator  can- 
not transfer  by  will  the  entire  title.  Kings- 
bury i;,  Bazeley  (N.  H.),. 20-1355. 

Pro  rata  distrihation  of  foreign 
death  duties.  —  In  the  absence  of  a  direc- 
tion, express  or  implied,  in  a  will,  or  of  a  stat- 
ute on  the  subject,  a  pro  rata  distribution 
among  all  the  pecuniary  legacies  of  sums  paid 
as  foreign  death  duties  cannot  be  made, 
Kingsbury  r.  Bazeley  (N.  H.),  20-1355. 

Property  within  jnvisdiction  at  time 
of  death.  —  Collateral  inheritance  taxes  on 
the  property  of  a  nonresident  should  be  esti- 
mated in  reference  to  the  property  which  is 
within  the  jurisdiction  of  the  state  at  the 
time  of  the  death  of  such  nonresident.  Mc- 
Curdy  v.  MoCurdy  (Mass.),  14-859. 

Payment  of  debts  to  exemption  o£ 
property  in  other  state.  — '  Executors  can- 
not relieve  stock  held  by  the  deceased  in 
Massachusetts  corporations  from  the  col- 
lateral inheritance  tax  imposed  by  the  law 
of  that  state,  by  using  such  stock  for  the 
payment  of  debts  and  legacies,  to  the  exemp- 
tion of  property  in  another  state.  Kingsbury 
V.  Chapin  (Mass.),  13-738. 

Payment  of  debts  which  are  liens  on 
property  within  jurisdiction.  -—  The 
only  ground  on  which  a  collateral  inheritance 
tax  can  be  imposed  upon  the  succession  to 
property  of  a  nonresident  is  that  such  prop- 
erty is  within  the  jurisdiction  of  the  state, 
and  the  ancillary  executors  or  administrators 
within  a  state  cannot,  for  the  purpose  of  in- 
creasing the  amount  of  such  tax  on  property 
within  the  state,  be  compelled  to  bring  the 
proceeds  of  personal  estate  from  the  place  of 
domicilinry  administration  in  another  state 
to  pay  debts  of  domestic  creditors  secured  by 
a  mortgage  or  lien  upon  land  in  the  state 
of  the  ancillary  administration.  McCurdy  v. 
MoCurdy  (Mass.),  14-859. 


Stock  in  railroad  company  o-wnlng 
and  operating  railroad  within  state.  — 

Stock  in  a,  railroad  company  incorporated  in 
the  state  of  Massachusetts  and  owning  and 
Operating  a  railroad  therein  which  extends 
into  other  states  in  which  the  railroad  is  also 
incorporated  and  owns  franchises  and  prop- 
erty is  "  property  within  the  jurisdiction  of 
the  commonwealth  "  of  Massachusetts,  under 
the  language  of  the  statute  of  that  state  au- 
thorizing the  taxation  of  collateral  inberit- 
ances  of  property  within  the  jurisdiction,  and 
is  there  taxable  as  against  a  nonresident 
owner.  Kingsbury  1;.  Chapin  (Mass.),  13- 
738. 

Promissory  note  secured  by  mortgage 
of  local  real  estate.  —  A  promissory  note 
secured  by  a  mortgage  upon  real  estate  sit- 
uated in  the  state  of  Michigan  is  subject  to 
the  Michigan  inheritance  tax  law,  although 
the  owner  of  the  note,  who  was  a  resident  of 
another  state,  had  the  note  and  mortgage  in 
his  possession  in  the  state  of  his  residence 
up  to  the  time  of  his  death.  In  re  Merriam 
(Mich.),  11-119. 

( c )   Exemptions. 

No  exemption  -where  estate  exceeds 
statutory  amount  exempt.  —  Under  the 
Iowa  statute  relative  to  collateral  inheritance 
taxes,  which  provides  that  all  property  pass- 
ing by  will  to  collaterals  "  shall  be  subject  to 
a  tax  of  5  per  centum  of  its  value  above  the 
sum  of  $1,000  after  the  payment  of  all  debts," 
if  an  estate  does  not  contain  above  $1,000 
after  the  payment  of  all  debts,  then  all  de- 
vises received  by  collateral  persons  are  sub- 
ject to  the  tax,  without  any  exemption  What- 
ever.    Morrow  P.  Durant   (Iowa),  17-850. 

Application  of  exemption  to  separ- 
ate legacies  or  aggregate  value  of 
estate.  — •  Under  the  Colorado  statute  impos- 
ing a  succession  or  inheritance  tax  on  all 
property  which  shall  pass  by  Will  or  by  the 
intestate  laws  of  the  state  to  any  person  of 
persons,  for  Which  tax  all  heirs,  legatees,  devi- 
sees, adrtiihistrators,  and  executors  shall  be 
liable,  and  providing  that  when  property  shall 
pass  to  a  named  class  of  persons  the  rate 
of  tax  shall  be  a  certain  amount  pet  $100 
for  the  property  received  by  each  person,  and 
further  providing  that  the  sum  of  $10,000  Of 
'•  any  such  estate  "  shall  not  be  subject  to  any 
dvity  or  taxes,  and  that  only  the  amount  in 
excess  Of  $10,000  shall  be  subject  to  the  tax, 
the  exemption  applies  to  the  separate  dis- 
tributive shares  and  legacies  and  not  to  the 
aggregate  value  of  the  property  of  the  dece- 
dent, and  an  individual  legacy  not  exceeding 
$10,000  is  not  subject  to  the  tax.  People  v. 
Koenig  (Colo.),  11-140. 

Gifts  to  foreign  charitable  or  religi- 
ous corporations.  —  Bequests  to  foreign 
charitable  corporations  are  not  exempt  from 
succession  taxes.  Humphreys  t\  State  (Ohio), 
1-233. 

The  provision  of  the  Vermont  Inheritance 
Tax  Act  exempting  from  its  operation  prop- 
erty passing  "  to  or  for  charitable,  educa- 
tional, or  religious  societies  or  institutions, 
the  property  of  which  is  exempt  by  law  from 
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tasjition,"  4oe§  not  apply  to  foreign  educa- 
tional or  religious  (sorpprfttion^j  thougli  the 
]sw»  pf  the  states  of  their  iupprpofatipij  ex- 
empt their  property  from  ta^fatiPU-  In  re 
gipkolc   (Vt.),  6-578. 

(4)  Transfers  of  property  before  death. 

Statute  taxing  transfers  in  antici- 
pation of  death.  —  Under  the  Illinois  stat- 
ute imposing  a  tax  uppn  prpperty  which  shall 
pass  by  will  or  by  the  intestate  laws  of  the 
state,  or  "  which  shall  be  transferred  by  deed, 
grant,  sale,  or  gift  made  in  contemplation  of 
the  death  of  grantor  or  bargainor  or  intended 
to  take  effect  in  possession  of  or  enjoyment 
after  such  death,"  a  gift  made  while  the 
grantor  is  looking  forward  to  his  death  as 
Impending  and  with  a  purpose  on  his  part 
to  place  that  part  ef  his  estate  in  the  hands 
of  the  person  whom  he  desires  to  enjoy  it 
after  his  death,  is  taxable,  and  the  statutes 
as  applied  to  that  extent  to  gifts  inter  vivos 
is  not  unconstitutjpijal.  Estate  of  Benton 
(111.),  14-107. 

Wberp  p1>jeot  is  npt  ey^aipn  of  tq.s. 
—  Where  an  old  mau,  suflfering  with  an  in- 
curable disease,  makes  a  gift  of  a  large  part 
of  his  estate  a  little  more  than  a  month  be- 
fol'e  his  death,  ftfter  having  a  short  time  be- 
fore given  other  considerable  portions  of  his 
property  to  his  relatives  with  a  declaration  of 
an  intention  to  prevent  any  part  pf  the  prpp- 
erty frpm  passing  tP  a  stepson  through  his 
wife  whp  might  obtain  one-third  of  it  by  re- 
upuucing  his  will,  the  gift  is  subject  tp  a 
succession  tax  under  a  statute  imposing  such 
tax  on  gifts  uiade  in  contemplation  of  death. 
Estate  of  Benton  (111,),  14-107. 

(e)    Funeral  expenses,  etc. 

In  general.  —  A  portion  of  a  decedent's 
estate  which  has  been  set  apart  by  the  exec- 
utpr  for  the  erection  of  a  tomb  for  the  tes- 
tator, in  accordance  with  a  provisipu  in  the 
will,  is  not  taxable  under  the  collateral  in- 
heritance tax  law  of  Iowa.  Such  fund  does 
not  pass  "  to  any  person  "  within  the  meaning 
of  section  1647  of  the  statute,  nor  is  it  tax- 
able under  section  16476,  which  has  reference 
principally  to  the  rights  of  succession  accru- 
ing to  residents  of  the  state  in  property  sit- 
uated in  other  states,  but  which  is  brought 
into  the  state  for  distribution,  and  to  the  right 
of  succession  to  property  situated  without  the 
state  which  was  owned  by  a  decedent  domi- 
ciled within  the  state  at  the  time  of  his  death. 
Morrow  r.  Durnnt  (Iowa),  17-850. 

The  purpose  of  that  section  of  the  Iowa  col- 
lateral inheritance  tax  law  which  provides 
that  the  debts  to  be  deducted  in  determining 
the  value  of  an  estate  shall  include  a  reason- 
able sum  for  funeral  expenses,  is  to  protect 
an  estat«.  the  value  of  which  is  near  the 
dividing  line,  from  being  carried  into  the  ex- 
empt class  by  extraprdinary  charges  under  the 
guise  of  funeral  expenses,  Where  the  value 
of  an  estate  is  clearly  in  excess  of  $1,000 
after  the  payment  of  all  debts,  including  an 
awouilt  proposed  to  be  expended  for  a  tomb 
for  the  deceased,  thtit  section  becomes  un- 
important, since  the  estate  is  not  in  the  ex- 


empt class.  Ifi  such  a  case  the  qujestJon  ig 
not  whether  the  amount  prpposed  tP  be  ^K- 
pended  for  a  tomb  is  reasonable,  and,  there- 
fore, to  be  classed  as  a  debt,  but  whether  the 
fund  reserved  for  that  purpose  is  taxable 
under  the  general  provision  of  the  law^.  Mor- 
row r.  Durant   (Iowa),  17-8.50. 

Standing  of  state  to  olijeot.  —  In  the 
absence  of  fraud  or  collusion,  the  state  has 
no  standing  to  object  to  the  action  of  resid- 
uary legatees  under  a  will  in  consenting  that 
a  certain  portion  of  the  testator's  ests.te  shall 
be  set  aside  for  the  purpose  of  erecting  a 
tomb  for  the  testator,  even  though  such  ppr^ 
tion  of  the  estate  is  thereby  exempted  from 
the  tax  which  would  be  levied  upon  it  if  it 
passed  to  the  residuary  legatees,  the  latter 
being  collaterals.  Morrow  v.  Durant  (Iowa), 
17-850. 

Reasonableness  of  antpunt  expended* 
—  Whether  the  amount  reserved  by  an  exec- 
utor for  the  erection  of  a  tomb  for  the 
testator,  in  accordance  with  a  provision  in  the 
latter's  will,  is  reasonable  within  the  ipeaning 
of  that  section  of  the  collateral  inheritance 
tax  law  which  provides  that  the  debtg  to  be 
deducted  in  determining  whether  ah  estate 
is  exempt  shall  include  a  reasonable  sum  for 
funeral  expenses,  is  a  question  of  raiyed  law 
and  fact  to  be  determined  in  the  lit^ht  of  all 
the  circumstances  of  the  case.  In  the  absence, 
however,  of  superior  rights  of  creditors  or  of 
persons  having  some  legal  claim  upon  the  de- 
cedent, ii,  provision  in  the  latter's  will  direct- 
ing the  expenditure  of  a  certain  amount  for  a 
tomb  raises  a  presumption  t'.iat  the  amount 
directed  to  be  expended  is  reasonable,  so  far 
as  the  duties  of  the  executor  are  concerned. 
Morrow  v.  Durant   (Iowa),  17-850. 

(3)    Effect   of   particular   testamentary   pro- 
visions. 

Purpose   to   transmit  fnll   a]npi).i(t  to 

legatee.  —  In  the  case  of  a  gift  Of  a  pecun- 
iary legacy  of  a  fixed  amount,  the  apparent 
intent  is  to  benefit  the  legatee  to  such 
an)Ount;  and  where  the  will  is  administered 
by  tl^e  law  of  a  jurisdiction  imposing  up  in- 
heritance tax,  the  purpose  to  transmit  the  full 
amount  to  the  legatee  is  clear.  Kingsbury  v. 
Bazeley  (N.  H.)," 20-1355. 

Absence  of  t'sstainentary  provisipv 
for  payjuent  of  tax.  —  Under  the  New 
Hampshire  statute  (Laws  1005,  p.  43.?,  c.  40, 
§  5)  requiring  an  executor  holding  property 
subject  to  an  inheritance  tax  under  the  act 
to  deduct  the  tax  therefrom,  or  to  collect  it 
from  the  legatee,  etc.,  an  inheritance  tax  im- 
posed on  property  distributed  throu'jh  the 
courts  of  New  Ifampshire  is  to  be  deducted 
from,  the  legacy,  and  is  not  a  part  of  the  eX' 
penses  of  administration;  and  a  testator,  who 
makes  no  provisipn  for  the  payment  of  such 
a  tax  frpm  his  estate,  intends' the  benefit  to 
be  received  by  the  beneficiary,  less  the  tax. 
ICinsrsbury  v.  Bazeley  (N.  H.),  20'-l.S5fi. 

EfFflot  of  direction  of  payment  of  in- 
heritance taxes  by  executor.  —  A  clause 
in  a  will,  directing  an  executor  to  pay  in- 
heritance taxes  due  on  any  lepacy  given  to  an 
individual,  implies  a  recognition  of  the  pos- 
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sibility  of  such  taxes,  and  as  to  legatees  other 
than  individuals  a  purpose  that  duties  legally 
chargeable  on  such  legacies  shall  be  borne  by 
them;  but  as  foreign  duties  are  not  due  on 
the  legacy  given  by  the  will,  but  are  a  deduc- 
tion from  the  property  used  in  carrj'ing  out 
the  purpose  of  the  will,  the  clause  is  insuf- 
ficient to  require  the  court  to  administer  the 
law  of  other  states  in  which  property  may 
have  been  found  and  inheritance  taxes  paid. 
Kingsbury  v.  Bazeley  (X.  H.),  20-1335. 

Gifts  for  charitable  purposes,  though  gifts 
for  the  benefit  of  individuals,  are  not  gifts  to 
individuals,  within  an  instruction  in  a  will 
directing  payment  of  inheritance  taxes  on 
legacies  to  individuals.  Kingsbury  r.  Bazeley 
(N.  H.),  20-1.355. 

Charge  on  estate  or  legacy  depending 
on  testamentary  intent.  —  Whether  in- 
heritance taxes  are  a  cliarge  against  the 
estate,  or  are  to  be  deducted  from  the  several 
legacies,  depends  on  the  intention  of  the  tes- 
tator, who  may  provide  by  the  will  how  such 
taxes  shall  be  paid.  Kingsbury  v.  Bazeley 
(N.  H.),  20-1355. 

(4)  Taxation  of  corporate  stock. 

Corporation  having  franchises  and 
property  in  other  states.  —  Under  the 
Massachusetts  succession  tax  law  as  applied 
to  the  stock  of  a  railroad  corporation  having 
franchises  and  property  in  other  states  as 
well  as  in  the  commonwealth  of  Massa- 
chusetts, it  is  intended  that  the  value  of  the 
stock  for  the  purpose  of  the  tax  shall  be  lim- 
ited to  the  value  of  the  franchises  and  prop- 
erty which  the  stock  specially  represents 
within  the  commonwealth.  Kingsbury  i'. 
Chapin  (Mass.),  13-738. 

c.  Collection  of  tax. 

Payment     of     attorney's     fee.  —  The 

Louisiana  Succession  Tax  Act  does  not  pro- 
vide for  the  payment  of  the  fee  of  an  attorney 
to  compensate  the  attorney  of  a  tax  collector 
for  his  services.  Succession  of  Levy  (La.), 
5-871. 

Effect  of  renonncing  of  benefit  by 
devisee  Tvhose  interest  is  subject  to 
tax.  —  Where  property  devised  under  a  will 
is  liable  to  a  collateral  inheritance  tax,  the 
devisee  may  renounce  all  the  benefits  under 
the  will  and  enter  into  an  express  agreement 
to  allow  the  property  of  the  estate  to  be  dis- 
tributed as  though  no  will  had  been  made; 
and  where  such  devisee  is  only  a  beneficiary 
under  the  will  whose  interest  is  subject  to 
the  tax,  the  administrator  of  the  estate  can- 
not be  compelled,  in  accordance  with  a,  col- 
lateral inheritance  tax  law,  to  file  an  in- 
ventory of  the  real  property  of  which  the 
deceased  died  possessed.  Matter  of  Stone 
(Iowa),  10-1033. 

d.   Appeal. 

Undertahing  and  notice  of  appeal.  — 

Where  a  probate  court  determines  the  lia- 
bility of  a  legacy,  etc.,  to  a  succession  tax, 
appeal  may  be  taken  by  either  party  to  the 
controversy,   and   in   case  of   appeal  by   the 


state  neither  an  undertaking  nor  notice  c. 
an  intention  to  appeal  need  be  given.  Hum- 
phreys t'.  State  (Ohio),  1-233. 

Appeal  from  order  requiring  fiUng 
of  inventory.  —  Where  an  application  is 
filed  by  the  state  treasurer  to  require  the  ad- 
ministrator of  an  estate  to  file  an  inventory 
of  the  property  of  the  deceased  in  accordance 
with  the  rules  relating  to  collateral  inherit- 
ance taxes,  and  a  cross-petition  of  the  admin- 
istrator resisting  the  application  is  stricken 
from  the  files  and  an  order  made  requiring 
him  to  file  the  inventory,  the  order  thus  made 
is  appealable,  as  it  affects  a  substantial  right 
in  tliat  its  effect  is  to  adjudge  finally  the  ob- 
ligation of  the  administrator  to  file  such  in- 
ventory.   Matter  of  Stone   (Iowa),   10-1033. 


TAXATION  OF  COSTS. 

See  Costs,  9. 

TAXPAYERS. 

Pecuniary  interest  in  action  against  county, 
see  Judges,  4  a;  Jubt,  5  c. 

TAXPAYERS'  ACTIONS. 

Parties,  see  Injunctions,  3  b. 
Recovery  of  money  illegally  expended  by  mu- 
nicipality,    see     MuuiciPAi.     Cobpoba- 

TIONS,   17. 

Restraining  illegal  use  of  public  funds,  see  Ix- 
JUNCTIONS,   2   d. 

Restraining  performance  of  municipal  con- 
tracts, see  MuNiciPAi,  Coepobations, 
7f. 

TAX  TITLES. 

See  Taxation,  10  f. 

TEACHERS. 

See  Schools,  7. 

Power  of  school  board  to  regulate  dress  of 
public  school  teachers,  see  Schools,  5  c. 

TECHNICAL  KNOWLEDGE. 

Specific  performance  of  contracts  involving 
technical  knowledge,  see  Specific  Peb- 

FOEMANCE,  3  d. 

TELEGRAPHS  AND  TELEPHONES. 

1.  Definitions,    1519. 

2.  Legal   Status    of   Telegraph   Com- 

panies, 1519. 

3.  Right  of  Wat,  1519. 

4.  Statutobt  Regulation,  1520. 

5.  Municipal  Regulation,  1520. 

6.  Duty  to  Sebve  Public  without  Dis- 

crimination, 1520. 
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7.  Transmission  and  Delivery  of  Mes- 

sages,  1522. 

a.  Duties  and  liabilities  of  company 

h)  yeiieral,   1522. 

b.  Modification  of  common   law   lia- 

bility by  contract,  1523. 

c.  Liability  to   addressee,    1524. 

( 1 )  Of  tekgraph  company,  1524. 

(a)  For  failure  to  trans- 

mit or  deliver  mes- 
sage,  1524. 

( b )  For  delivery  of  forged 

or  fraudulent  mes- 
sage, 1524. 

( 2 )  Of  telephone  company,  1525. 

d.  Mental  anguish,   1525. 

(1)  In  general,  1525. 

(2)  Notice  to  company  of  im- 

portance of  message,  1526. 

(3)  Negligence   of   company   as 

cause  of  injury,  1526. 

(4)  To   whom    company   liable, 
1527. 

(5)  Evidence  as  to  mental  suf- 

fering, 1527. 

e.  Liability  for  transmission  of  libel- 

ous message,  1527. 

f.  Law   governing  contract,   1528. 

g.  Measure  of  damages,   1528. 
h.  Pleading  and  practice,  1529. 

(1)  Complaint,   1529. 

(2)  Plea,  1529. 

(3)  Evidence,  1529. 

(4)  Charge  of  court,  1529. 

8.  Transmitting  Money  by  Telegraph, 

1530. 

9.  Telegrams  and  JIvidence,  1530. 

10.  Poles  and  Wires,  1530. 

11.  Taxation,   1531. 

Admissibility  of  telegram  in  evidence,  see 
Evidence,  5. 

Compelling  installation  of  telephone,  see 
Mandamus,  2  e. 

Compelling  removal  of  telephone  wires,  see 
Ejectment,  1. 

Duty  of  railroad  to  furnish  telegraph  service 
at  stations,  see  Railroads,  5  e. 

Erecting  poles  on  demised  premises  as  inter- 
fering with  tenant's  possession,  see 
Landlord  and  Tenant,  5  b. 

Injunction  against  cutting  trees  by  telephone 
company,  see  Injunctions,  1  c. 

Law  governing  liability  for  negligence  in  de- 
livering message,  see  Conflict  of 
Laws,  6. 

Liability  for  damage  to  wires  in  moving  build- 
ings along  street,  see  Streets  and 
Highways,  5  d. 

Measure  of  damages  for  erecting  poles  and 
wires  on  railroad  right  of  way,  see 
Eminent  Domain,  7  c   (4). 

Memorandum  on  telegram  as  showing  time  of 
receipt,  see  Evidence,  9  b   (1). 

Power  of  eminent  domain,  see  Eminent  Do- 
main, 2. 

Proof  of  telephonic  conversation,  see  JiVl- 
dence,  18. 

Refusal  to  remove  telephone  wires  as  trespass, 
see  Trespass,  1. 


Regulation  of  telephone  rates,  see  Municipal 

Corporations,  5  f  (2). 
Right  to  erect  poles  on  railroad  right  of  way, 

see  Eminent  Domain,  5. 
Stringing  wires  along  city  street  as  additional 

burden,  see  Eminent  Domain,  6. 
Telegram  as  contract,  see  Contracts,  1. 

1.  Definitions. 

Telegram.  —  A  telegram  is  a  message 
transmitted  by  telegraph.  Western  Union 
Tel.  Co.  V.  Hill  (Ala.),  19^1058. 

2.  Legal  Status  of  Telegraph  Companies. 

As  common  carriers.  —  By  statute,  tele- 
graph companies  in  Oklahoma  are  declared  to 
be  common  carriers;  and,  such  being  their 
status,  they  are  to  be  treated  in  all  respects 
as  invested  with  those  privileges  and  as 
bound  by  those  obligations  and  restrictions 
which  are  placed  around  companies  of  that 
character.  Blackwell  Milling,  etc.,  Co.  V. 
Western  Union  Tel.  Co.  (Okla.).  10-855. 

Right  to  operate  telephone  system.  — 
A  body  incorporated  only  as  a  telegraph  com- 
pany is  not  the  same  as  a  telephone  company 
and  does  not  have  the  right  to  operate  a 
telephone  system  in  the  streets  of  a  city  under 
the  authority  and  power  given  it  as  a  tele- 
graph corporation.  Home  Telegraph  Co.  v. 
Nashville  (Tenn.),  11-824. 

3.  Right  or  Way. 

Grant  by  city  of  right  to  use  public 
grounds  and  streets.  —  Under  the  code  of 
South  Dakota,  a  city  may  grant  to  a  tele- 
phone company  the  right  to  use  the  public 
grounds,  streets,  etc.,  for  the  erection  and 
maintenance  of  a  telephone  system.  Kirby  v. 
Citizens'  Tel.  Co.   (S.  Dak.),  2-152. 

Right  of  abutting  owner  to  object 
to  license  granted  by  city.  —  Where  a 
city  grants  individuals  a  license  to  erect  tele- 
phone lines  in  a  street  of  the  city,  and  the 
licensees  assign  the  license  to  a  corporation, 
and  the  corporation  constructs  a  telephone 
system  and  operates  it  for  some  time  with 
the  knowledge  and  consent  of  the  city  au- 
thorities, an  abutting  owner  will  not  be  heard 
to  contend  that  the  license  is  invalid.  De 
Kalb  County  Tel.  Co.  v.  Dutton  (111.),  10- 
464. 

Effect  of  grant  of  general  power  of 
eminent  domain.  —  The  right  of  a  tele- 
phone company  to  construct  its  lines  on  the 
right  of  way  of  a  railroad  company  is  not 
to  be  presumed  from  a  grant  of  a  general 
power  of  eminent  domain.  Such  a  right  exists' 
only  when  granted  expressly  or  by  necessary 
implication.  Canadian  Pac.  R.  Co.  v.  Moose- 
head  Tel.  Co.   (Me.),  20-721. 

Implication  of  authority  to  tahe 
right  of  iJiray.  —When  a  telephone  company 
is  authorized  by  statute,  as  by  the  Maine  stat- 
ute (Rev.  St.,  c.  55,  §  24),  to  construct  and 
maintain  its  lines  "  upon  or  along  a  railroad  " 
it  is  necessarily  implied  that  it  may  take  the 
right  of  way  so  far  as  is  reasonably  necessary 
for  that  purpose.  Canadian  Pac.  R.  Co.  v. 
Moosehead  Tel.  Co.  (Me.),  20-721. 
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liocation  of  telepbone  Une  ^s  con- 
stitntii^g  a  tabing  of  property,  — t  TH? 

location  of  a  telepjione  line  on  a  railroad  right 
pf  way  is  a  taking  of  it.  anrt  imposes  a  burden 
on  it  for  which  tjie  owner  pf  the  fee  and  the 
owner  of  the  easement  of  tl;e  right  of  \Yay 
are  entitled  to  compensation.  And  the  legis- 
lature cannot  cpiistitiitioufilly  authorize  such 
a  location  unless  it  maljes  provision  or  that 
just  compensation  which  the  constitution  se- 
cures when  private  property  is  taken  for  pub- 
lie  uses.  Canadian  Pae.  K.  Co.  v.  Moosehead 
Tel.  Co.   (Me.),  20^721. 

Location  of  telephone  on  railroad 
right  of  way.  —  The  legislature  has  the 
power  to  authorize  a,  teleiphone  corporation  to 
construct  its  lines  on  the  vight  of  way  of  a 
railroad  corporation.  Canadian  Pac.  E.  Co. 
V.  l^oosehead  Tel.  Co.   (Me.),  20-721. 

The  Maine  statute  (Rev,  St.,  c.  55,  §  g4), 
provides  that  a  telephone  company  "  may  con- 
struct a  l\ne  upon  or  along  any  railroad  by 
the  written  permit  of  the  person  or  corpora- 
tion operating  such  rajlroiad,  but  in  ease  such 
company  cannot  agree  with  the  parties  oper- 
ating such  railroad,  as  to  constructing  lines 
along  the  same,  or  as  to  the  manner  in  which 
lines  may  be  constructed  upon,  along,  or  acrpss 
the  same,  either  party  may  apply  to  the  rail- 
road commissioners,  who,  after  notice  to  those 
interested,  shall  hear  and  determine  the  mat- 
ter and  make  their  award  in  relation  thereto, 
which  shall  be  binding  upon  the  parties," 
but  it  makes  no  provision  for  compensation 
to  the  owner  of  tl^e  fee  or  of  the  railroad 
right  of  way.  Acting  under  this  statute,  the 
railroad  commissioners,  upon  the  defendant's 
petitiouj  granted  it  the  right  to  construct  its 
lines  upon  the  plaintiff's  right  of  way.  The 
defendant's  lines  were  constructed  accordingly. 
The  defendant  had  instituted  no  condemnation 
prpceedings  against  the  railroad  land  under 
section  11  of  the  same  statute,  which  protides 
that  a  telephone  company  "  may  purchase,  or 
take  and  hold  as  for  public  purposes,  land 
necessary  for  the  construction  and  operation 
of  its  lines,"  and  that  "  land  may  be  so  taken, 
and  damages  therefor  may  be  estimated,  se- 
cured, and  determined,  and  paid  for  as  in  ease 
pf  railroads."  Upon  these  facts  it  is  held 
that  the  defendant  is  unlawfully  maintaining 
its  telephone  line  upon  the  plaintiff's  right 
of  way,  and  that  the  plaintiff  is  entitled"  to 
an  injunction.  Canadian  Pacific  R.  Co.  v. 
Moosehead  Tel.  Co,  (Me.),  20-721. 

4.  Statutory  Regulation. 

Statute  imposing  penalty  as  violative 
of  Federal  Constitntion.  —  A  statute  im- 
posing a  penalty  upon  telegraph  companies 
for  a  failure  to  transmit  messages  is  not,  in 
it?  application  to  messages  to  be  delivered 
■without  the  state,  violative  of  the  conunerce 
clause  pf  the  Federal  Constitution.  Postal 
Telegraph-Cable  Co.  v.  Umstadter  (Va.),  2- 
511. 

Statute  imposing  terms  on  foreign 
companies.  —  The  Arkansas  statute  impos- 
ing terms  upon  which  foreign  corporations 
may  do  business  in  the  state  js  not  invalid  as 
to  a  foreign  telegraph  company  on  the  theory 


that  another  statute  of  that  state  requiring 
such  a  company  doing  business  in  the  state 
to  transmit  all  messages  tendered  to  it,  com- 
pels such  company  to  do  an  intrastate  as  well 
as  an  interstate  business  whether  it  will  or 
no.  The  latter  statute  must  be  construed  to 
apply  only  to  companies  doing  an  intrastate 
business,  and  does  not  compel  a  company  to 
transmit  intrastate  messages  even  though  it 
may  be  in  the  state  doing  interstate  business. 
'  Western  Union  Tel.  Co.  v.  State  (Ark.),  12- 
82. 

5.  Municipal  Regulation. 

Acceptance  of  ordinavce  a^  consti- 
tuting contract.  —  Where  a  telephone  com- 
pany is  authorized  by  a  city  ordinance,  ac- 
cepted by  the  company,  to  maintain  a  tele- 
phone system,  a  contractual  relation  is  created 
and  becomes  a  vested  right  which  cannot  be 
impaired  by  subsequent  action  of  the  city. 
Northwestern  Tel.  Exch.  Co.  v.  Anderson  (N. 
Dak.),  1-110. 

Ordinance  reasonalily  regulating 
construction  of  lines.  —  It  is  within  the 
inherent  police  power  of  a  municipality  to 
adopt  an  ordinance  reasonably  regulating  the 
manner,  character,  or  place  of  construction  of 
telephone  and  telegraph  lines  within  its  lim- 
its, and,  where  such  an  ordinance  has  been 
adopted,  a  telephone  or  telegraph  company 
desiring  to  construct  its  line  must  exercise 
its  right  of  entry  into  the  city,  under  the 
general  powers  conferred  by  the  state,  subject 
to  the  regulations  imposed  tJiereby.  Jones- 
ville  V.  Southern  Michigan  Tel.  Co.  (Mich.), 
16-439, 

Ordinance  proliiliiting  erectioii  of 
poles,  etc.,  on  designated  block  of  cer- 
tain street.  —  A  municipal  ordinance  pro- 
hibiting the  erection  of  poles  and  stringing  of 
wires  on  a  designated  block  of  a  particular 
street  will  not  be  held  invalid  for  unreason- 
ableness, where  there  is  nothing  to  show  that 
it  prevents  telephone  or  telegraph  companies 
from  reaching  persons  whom  they  4esire  to 
reach  and  whcm,  by  law,  they  are  obliged  to 
serve.  The  mere  fact  that  its  enforcenjent 
will  necessitate  the  adoption  of  a  less  con- 
venient route  or  the  expenditure  of  a  larger 
amount  of  money  by  the  company,  is  not  suf- 
ficient to  render  it  invalid.  Jonesville  v. 
Southern  Michigan  Tel.  Co.   (Mich.),  16-439. 

6.  Duty  to  Serve  Public  Without  Discrimi- 
nation. 

In  general,  —  Telephone  companies  must, 
even  in  the  absence  of  statutory  provisions  to 
that  effect,  serve  the  public  without  par- 
tiality or  discrimination.  Cumberland  TeL, 
etc.,  Co.  V.  Kelly  (U.  S.),  15-1210. 

Construction  of  statute  probibiting 
discrimination.  —  The  Tennessee  statute 
which  requires  telephone  companies  to  supply 
all  applicants  for  telephone  facilities  without 
discrimination,  and  imposes  upon  such  com- 
panies penalties  for  the  benefit  of  applicant.'' 
who  are  discriminated  against,  is  merely 
declaratory  of  the  common-law  duty  of  such 
companies  not  to  discriminate  between  cus- 
tomers, and  enforces  that  obligation  by  penal- 
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ties.  Cpnsc  (uently  concliict  which  is  not  nxi 
illegal  discrimination  by  sueli  a  company  at 
common  law  is  not  aji  illegal  discrimination 
under  such  statute.  Cumberland  Tel.,  etc., 
Cp.  V.  Kelly  (U.  S.),  15-1210. 

The  provision  of  such  statute  requiring 
telephone  companies  to  "  supply  all  appli- 
cants "  must  be  construed  to  mean  that  ap- 
plicants shall  not  be  discriminated  against, 
and  not  that  all  shall  be  supplied  regardless 
of  location  or  cpnditions.  Such  provision 
should  not  be  construed  as  disregarding  the 
usual  and  approved  methods  by  which  the 
telephone  business  is  conducted,  and  to  com- 
pel service  under  conditions  forbidden  by 
general  regulations  adopted  in  good  faith  as 
conducive  to  eJSqiency  of-  service  and  economy 
of  operation.  Cumberland  Tel.,  etc.,  Co.  v. 
Kellv  (U.  S.),  15-1810. 

Division  of  territory  served  into  dis- 
tricts. —  If  in  accordance  with  the  usual  and 
approved  methods  of  telephone  companies,  a 
telephone  company  divides  the  territory  within 
which  it  conducts  its  business  into  districts 
to  be  served  by  wires  carried  in  cables  to  a 
point  within  each  district  convenient  for  dis- 
tribution, there  is  no  discrimination  at  com- 
mon law  or  under  such  statute  unless  an 
applicant  within  a  particular  district  is  dis- 
criminated against  while  others  within  the 
same  general  area,  in  a  similar  situation  and 
under  the  same  conditions,  are  served.  Cum- 
berland Tel,,  etc.,  Co.  ■;;.  Kelly  (U.  S.),  15- 
1210. 

Delay  caused  by  absence  pf  teieplione 
c^ble.  —  Where  a  cable  system  is  necessary 
for  efficient  telephone  service,  and  the  delay 
in  supplying  service  to  a  particular  appli- 
cant is  due  to  the  fact  that  the  company's 
cable  capacity  is  full  and  that  the  installa- 
tion of  a  new  cable  would  take  several  weeks, 
and  would  cost  about  seven  thousand  dollars, 
the  court  will  not  hold  that  in  passing  such 
statute  the  legislature  intended  to  enforce 
the  common-law  obligation  of  a  telephone 
cornpany  to  furnish  reasonably  adequate  facil- 
ities by  imposing  a  penalty  of  one  liimdred 
dollars  per  day  from  the  time  when  service 
might  have  been  furnished  to  such  applicant 
had  the  company's  cable  capacity  not  ^en 
full.     Cumberland  Tel.,  etc.,  v.  Kelly  (U.  S.), 

15^1210.  ^  ,     ^ 

The  fact  that  it  appears  that  a  telephone 
company  spmetimes  resorts  to  the  unusual 
methods  of  making  a  connection,  known  as 
"  backing  up  "  or  "  jumping  wires,"  or  split, 
ting  a  pair  of  wires,"  for  applicants  residing 
within  the  area  served  by  a  cable  which  has 
become  congested,  such  methods,  which  affect 
iniuriously  the  efficiency  of  the  general  ser- 
vice being  resorted  to  only  when  serious  ill- 
ness in  a  family  makes  a  telephone  connection 
an  immediate  necessity,  does  not  constitute 
an  intentional  discrimination,  within  the  pro. 
hibition  of  such  statute,  against  an  applicant 
who  is  not  in  the  situation  under  whjeh  such 
nractJce  is  resorted  to.  Cumberland  Tel.,  etc., 
5d.».  Kelly  (U.S.),  1.5-1210. 

Service    delayed    in    consequence    ot 

business  conditions.  —  Service  delayed  in 

consequence  of  such  business  conditions  is  not, 

wherVall  similarly  situated  are  subject  to  the 
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same  regulations,  a  discriininatioii  penalized 
by  the  statute.  Cumberland  Tel.,  etc.,  Co.  V. 
Kelly  (U.S.),  15-1210. 

Negligent  or  accidental  failure  to 
supply  telephone.  —  Nor  does  a  mere  negli- 
gent or  accidental  failure  to  supply  a  tele- 
phone involve  an  intentional  discrimination, 
within  the  prohibition  of  such  statute,  against 
an  applicant  in  favor  of  other  applicants  simi- 
larly situated.  Cumberland  Tel.,  etc.,  Co.  i'. 
Kelly  (U.  S.),  15-1210. 

Distinction  betiveen  direct  and  party 
service.  —  In  an  action  by  an  applicant  for 
direct  telephone  service  to  recover  the  penal- 
ties imposed  by  such  statute,  a  charge  to  the 
jury  under  which  the  determination  of  the 
question  of  discrimination  is  made  to  turn 
upon  whether,  during  the  delay  in  furnishing 
service  to  the  plaintiff,  the  telephone  com- 
pany supplied  other  persons  in  that  locality, 
is  misleading  if  it  draws  no  distinction  be- 
tween direct  and  party  service,  the  furnish- 
ing of  party  service  to  others  not  being  a 
discrimination  against  such  applicant,  Cum- 
berland Tel.,  etc.,  Co.  v.  Kelly  (U.  S.),  15- 
1210. 

Evidence  of  ill  feeling  between  com- 
pany and  brother  of  plaintiff.  —  In 
such  an  action  the  admission  of  evidence 
tending  to  show  that  there  was  some  ill  feel- 
ing between  the  telephone  company  and  a 
brother  of  the  plaintiff,  is  erroneous  and 
prejudicial.  Cumberland  Tel.,  etc.,  Co.  v. 
Kelly  (U.  S.),  15-1210, 

Bight  to  require  payment  in  advance. 
—  The  Arkansas  statute  providing  in  sub- 
stance that  every  telephone  company  doing 
business  in  the  state  shall  supply  all  appli- 
cants for  telephone  connection  and  facilities, 
without  disci'iinination,  and  shall  not  impose 
any  condition  ov  restriction  upon  any  appli- 
cant that  is  not  imposed  impartially  upon 
all  persons  in  like  situations,  does  not  deny 
the  right  of  telephone  companies  to  require, 
in  their  discretion,  any  individual  or  indi- 
viduals to  pay  cash  in  advance  for  telephone 
service  although  it  is  customary  to  extend 
the  same  service  to  others  without  payment 
in  advance.  Yancey  V.  Bfttesville  Tel.  Co. 
(Ark.),  11-135. 

In  an  action  against  telephone  companies 
to  recover  a  penalty  alleged  to  have  been  in- 
curred by  reason  of  discrimination  against 
the  plaintiff  in  the  service  furnished,  a  com- 
plaint alleging  that  the  defendants  refused  to 
connect  his  telephone  with  the  long-distance 
lines  so  that  he  could  talk  to  persons  in  other 
parts  of  the  state,  unless  the  plaintiff  "  should 
first  come  to  the  central  office  of  said  tele- 
phone exchange  and  pay  cash  in  advance  for 
such  telephone  messages,"  although  other  sub- 
scribers were  not  required  to  do  so,  is  not 
demurrable  for  failure  to  allege  an  unlawful 
discrimination,  as  the  payment  of  the  charge 
was  all  that  could  concern  the  defendants, 
and  the  requi^einent  that  the  plaintiff  nhould 
first  go  tp  the  central  office  and  pay  it  was 
unreasonable  and  unnecessary.  Yancey  v, 
BatesvJUe  Tel.  Co.   (Ark.),  11-135. 

Telegrapb  company  furnishing  mar* 
ket  qnptatipn*.  »-  Where,  for  a  number  of 
years,  a  telegraph  company,  in  the  exercise 
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of  its  charter  rights,  has  been  engaged  in 
buj'lng  continuous  quotations  of  the  prices  of 
commodities  dealt  in  on  a  city  board  of  trade, 
and  in  supplying  the  quotations  at  a  fixed 
price  to  such  persons  as  desired  them,  until 
the  quotations  have  become  necessary .  to  the 
conduct  of  business  in  such  commodities  and 
until  such  quotations  and  the  system  of  gath- 
ering and  supplying  them  have  become  im- 
pressed with  a  public  interest,  the  law  will 
not  permit  the  telegraph  company  to  discrimi- 
nate between  persons  in  supplying  the  quo- 
tations but  will  compel  it  to  furnish  them  to 
all  persons  upon  the  same  terms.  Western 
Union  Tel.  Co.  v.  State  ex  rel.  Hammond  Ele- 
vator Co.  (Ind.),  6-880. 

A  court  should  not,  imder  the  guise  of  the 
performance  of  a  public  duty,  issue  a  writ 
of  mandamus  to  compel  a  telegraph  company 
to  supply  market  quotations  to  facilitate  the 
operation  of  a  bucket  shop.  Western  Union 
Tel.  Co.  V.  State  ew  rel.  Hammond  Elevator 
Co.  (Ind.),  6-880. 

7.  TbansMission  and  Deuveby  of  Messages. 

a.  Duties    and    liabilities    of    company    in 
general. 

Dnty   to   use  ntmost   diligence.   —  In 

Oklahoma  telegraph  companies  are  bound  to 
exercise  the  utmost  diligence  in  the  transmis- 
sion and  delivery  of  messages  intrusted  to 
them.  Blackwell  Milling,  etc.,  Co.  v.  Western 
Union  Tel.  Co.  (Okla.),  10-855. 

Place  of  performance  of  contract.  — 
The  place  of  performance  of  a  contract  for 
the  transmission  and  delivery  of  an  interstate 
telegram  is  the  place  of  delivery.  Howard 
V.  Western  Union  Tel  Co.  (Ky.),  7-1065. 

Meaning  of  message  not  apparent  or 
made  knovn  to  company. —  Damages  are 
not  recoverable  of  a  telegraph  company  for  the 
failure  to  transmit  a  message  correctly  be- 
yond the  price  for  service,  unless  the  mean- 
ing of  the  message  either  is  apparent  or  ia 
made  known  to  the  company  at  the  time  of 
delivery  for  transmission.  Williams  v.  West- 
ern Union  Tel.  Co.  (N.  Car.),  1-369. 

EfFeot  of  use  of  code  \rords.  —  In 
order  to  charge  a  telegraph  company  with 
liability  for  an  error  in  transmitting  a  mes- 
sage, it  is  sufficient  if  the  message  shows  on 
its  face  that  it  relates  to  a  commercial  or 
legal  transaction  of  value;  and  when  such 
is  the  case,  it  is  immaterial  that  the  matter 
of  quantity,  quality,  or  value  is  expressed  in 
code  words  not  understood  by  the  operator. 
Bailey  v.  Western  Union  Tel.  Co.  (Pa.),  19- 
895. 

Sufficient  evidence  in  action  for  er- 
roneous transmission  of  telegram.  — 
Evidence  examined  and  held  sufficient  to  au- 
thorize the  recovery  of  damages  for  the  in- 
correct transmission  of  a  telegram.  Western 
Union  Tel.  Co.  v.  Corso  (Ky.),  11-1065. 

Duty  to  provide  means  for  delivery. 
—  It  is  the  duty  of  a  telegraph  company  to 
provide  proper  means  for  the  delivery  of 
messages  and  the  transaction  of  its  business, 
and  if  it  employs  an  agent  jointly  with  a 
railroad  company,  it  must  abide  the  conse- 


quences of  a  conflict  of  duty  on  the  part  o. 
the  agent.  Kernodle  v.  Western  Union  Tel. 
Co.  (N.  Car.),  8-469. 

Delay  in  delivery  not  nnreasonaUe 
as  a  matter  of  laxr.  —  In  an  action  against 
a  telegraph  company  to  recover  damages  for 
its  negligent  delay  in  the  delivery  of  a  tele- 
gram, where  it  is  admitted  that  there  was  no 
delay  in  the  transmission  of  the  message,  it 
cannot  be  said  as  a  matter  of  law  that  twelve 
minutes'  delay  in  the  delivery  was  unreason- 
able, and  the  question  should  be  submitted  to 
the  sound  discretion  of  the  jury  under  proper 
instructions.  Kernodle  v.  Western  Union  Tel. 
Co.  (N.  Car.),  8-469. 

Delivery  of  message  announcing 
sickness.  —  Though  the  law  gives  a  telegraph 
company  reasonable  time  within  which  to  de- 
liver messages,  it  exacts  a  greater  degree  of 
diligence  in  the  transmission  and  delivery  of 
a  telegram  announcing  the  sickness  of  a  per- 
son than  it  does  in  the  case  of  an  ordinary 
message,  and  what  would  be  a  reasonable  time 
under  some  circumstances  Avould  not  be  such 
under  others.  Kernodle  v.  Western  Union 
Tel.  Co.   (N.  Car.),  8-469. 

Dnty  to  notify  sender  of  delay.  — 
Where  a  telegraph  company  is  distinctly  in- 
formed of  the  importance  of  a  message  filed 
for  transmission  and  knows  that  it  must  be 
delivered  by  a  certain  time  the  following  day 
to  be  of  any  avail  to  the  senders,  but  upon 
learning  within  ten  or  fifteen  minutes  after 
starting  the  message  that  the  transmission 
has  been  interrupted  by  a  break  in  a  line 
over  which  the  message  must  go,  fails  to 
notify  the  sender  of  the  message  of  such  in- 
terruption so  as  to  give  him  an  opportunity 
to  protect  his  interests  by  other  means  of 
which  the  company  is  also  informed,  the  com- 
pany is  guilty  of  gross  negligence  from  which 
it  cannot  relieve  itself  by  contract.  Postal 
Tel.  Cable  Co.  v.  Nichols  (V.  S.),  14r-369. 

Delay  caused  by  strike  or  mob 
violence.  —  A  telegraph  company  is  not 
liable  in  damages,  either  punitive  or  actual, 
for  delay  in  the  transmission  and  delivery  of 
a  telegram  where  the  proximate  cause  of  such 
delay  is  a  strike  by  its  employees,  or  mob  vio- 
lence, and  not  any  negligence  or  wilfulness  on 
its  part.  Sullivan  v.  Western  Union  Tel.  Co. 
(S.  Car.),  17-238. 

Sufficient  evidence  of  negligence  in 
failing  to  deliver.  —  Where,  in  an  action 
against  a  telegraph  company  for  damages  for 
failure  to  deliver  a  telegram,  the  evidence 
shows  that  the  addressee  of  the  telegram  lived 
in  a  house  two  blocks  from  the  telegraph 
office,  and  that  the  operator  told  the  mes- 
senger boy  to  try  to  find  the  addressee  there 
and  the  boy  failed  to  go  to  the  right  house, 
saying  he  did  not  know  where  to  find  it,  the 
negligence  of  the  telegraph  company  is  a 
question  of  fact  for  the  jury.  Smith  f. 
Western  Union  Tel.  Co.   (S.  Car.),  12-654. 

Company  held  liable  for  delay.  —  A 
telegraph  company  held  liable  for  delay  in 
delivery  a  telegram  containing  a  bid  for,  a 
commodity.  Wrstorn  Union  Tel.  Co.  v.  Love 
Banks  Co.   (Ark.),  3-712. 

Damages  for  failure  to  deliver  not 
speculative  or  remote.  —  Where    contrac- 
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tors  who  have  submitted  a  written  bid  to  do 
certain  government  work  find  that  they  have 
made  a  mistake  in  their  bid  and  file  for 
transmission  to  the  proper  government  officer 
a  telegram  raising  the  amount  of  their  bid 
five  per  cent.,  which  telegram  the  telegraph 
company  negligently  fails  to  transmit  and 
deliver  before  the  bids  are  opened,  in  conse- 
quence of  which  the  contractors  are  compelled 
to  do  the  work  for  the  original  bid,  although 
the  government  officers  having  charge  of  the 
work  testify  that  the  additional  five  per  cent, 
would  have  been  added  if  the  telegram  had 
been  delivered  on  time,  a  recovery  of  damages 
against  the  company  to  the  amount  of  the 
additional  five  per  cent,  is  not  speculative  or 
remote.  Postal  Tel.  Cable  Co.  v.  Nichols 
(U.  S.),  14-369. 

In  an  action  against  a  telegraph  company 
for  failure  to  send  a  telegram,  held  that  the 
damages  resulting  to  the  plaintiff  from  the 
defendant's  negligence  were  within  the  con- 
templation of  the  parties  and  not  too  remote 
to  preclude  a  recovery  where  the  plaintiff 
communicated  his  circumstances  to  the  de- 
fendant at  the  time  of  sending  the  telegram. 
Barnes  v.  Western  Union  Tel.  Co.  (Nev.), 
1-346. 

Failure  of  telephone  company  to 
a,navreT  call  from  bnraing  building.  — 
A  telephone  company  which  fails  to  answer  a 
call  from  a  burning  building  for  a  connection 
with  the  fire  department  is  not  on  that  ac- 
count liable  for  the  destruction  of  the  build- 
ing, imless  it  can  be  shown  that  if  the 
connection  had  been  given  the  fire  department 
would  have  responded  promptly  and  would 
have  been  able  to  extinguish  the  fire;  and  a 
petition  states  no  cause  of  action  where  it 
avers  no  other  facts  than  that  the  fire,  when 
it  was  discovered  by  the  plaintiff's  watchman, 
could  have  been  arrested,  if  the  fire  company 
had  been  promptly  summoned;  that  the 
watchman  tried  to  call  the  fire  department 
by  telephone,  but  the  operator  failed  to  re- 
spond; that  about  half  an  hour  elapsed  before 
the  fire  company  came;  and  that  in  the  mean- 
time the  fire  had  gotten  beyond  control. 
Lebanon,  etc.,  Tel.  Co.  v.  Lanham  Lumber  Co. 
(Ky.),  18-10«6. 

b.    Modification  of  common  law  liability  by 
contract. 

limitation  of  liability  for  negli- 
gence. —  A  telegraph  company  cannot  stipu- 
late for  exemption  from  liability  for  its  own 
negligence.  Bailey  v.  Western  Union  Tel.  Co. 
(Pa.),  19'-895. 

Iiiability  for  full  amonnt  of  loss 
notwithstanding  stipulations  of  con- 
tract. —  Telegraph  companies  in  Oklahoma 
are  liable  for  the  full  amount  of  a  loss  sus- 
tained by  reason  of  their  failure  properly  to 
deliver  messages  within  a  reasonable  time, 
notwithstanding  an  express  stipulation  in  the 
contract  of  carriage  that  such  companies  shall 
not  be  liable  for  mistakes  or  delays  in  the 
transmission  or  delivery,  or  nondelivery,  of 
any  unrepeated  message  beyond  the  amount 
received    for    sending    the    same.     Blaekwell 


Milling,  etc.,  Co.  i;.  Western  Union  Tel.  Co. 
(Okla.),  10-855. 

Reasonableness  of  requirement  of 
repetition  of  message.  —  In  the  absence  of 
any  statute  governing  the  subject,  stipulations 
in  a  contract  for  sending  a  telegram  providing 
for  the  repetition  of  messages,  at  an  additional 
charge,  and  that  tlie  liability  of  the  company 
for  mistakes  or  delays  in  the  transmission  of 
unrepeated  messages  shall  not  exceed  fifty 
times  the  extra  sum  received  from  the  sender 
for  repeating  the  message,  are  reasonable  and 
binding  in  the  absence  of  wilful  misconduct 
or  gross  negligence  on  the  part  of  the  com- 
pany. Wheelock  v.  Postal  Tel.  Cable  Co. 
(Mass.),  14-188. 

Construed  in  the  light  of  the  statutes  of 
Oklahoma,  a  stipulation  in  a  contract  of  car- 
riage, by  which  a  telegraph^  company  seeks 
to  limit  its  liability  for  its  negligence,  unless 
the  messages  intrusted  to  it  are  repeated,  is 
unreasonable  and  contrarj'  to  public  policy, 
and  therefore  void,  where  the  negligence  con- 
sists in  an  unreasonable  delay  in  delivery. 
Blaekwell  Milling,  etc.,  Co.  v.  Western  Union 
Tel.  Co.  (Okla.),  10-855. 

Requirement  of  presentment  of 
claim  for  damages  xrithin  certain 
time.  —  In  an  action  against  a  telegraph 
company  to  recover  damages  for  the  erroneous 
transmission  of  a  telegram,  a  nonsuit  cannot 
be  granted  on  the  ground  that  the  plaintiff 
failed  to  comply  with  a  printed  condition  ex- 
empting the  company  from  liability  unless 
the  claim  for  damages  was  presented  within 
a  certain  time  after  the  filing  of  the  message 
for  transmission,  as  the  plaintiff  has  the  right 
to  prove  waiver  or  estoppel  as  to  such  con- 
dition. Hays  V.  Western  Union  Tel.  Co. 
(S.  Car.),  3-424. 

A  stipulation  on  a  blank  form  furnished  by 
a  telegraph  company  for  messages  to  the 
effect  that  a  claim  for  damages  must  be  pre- 
sented within  a  certain  time  held  valid,  and 
a  nonsuit  in  an  action  for  damages  held 
properly  granted  where  the  plaintiff  failed  to 
comply  with  the  stipulation.  Broom  v.  West- 
ern Union  Tel.  Co.   (S.  Car.),  4-611. 

A  contract  by  a  telegraph  company  which 
relieves  the  company  from  liability  in  regard 
to  the  transmission  of  a  message  "  where  the 
claim  is  not  presented  in  writing  within  sixty 
days  after  the  filing  of  the  message"  is  a 
reasonable  and  valid  provision  for  the  protec- 
tion of  the  company  against  stale  claims,  and 
for  securing  an  opportunity  to  investigate 
claims  while  the  facts  are  obtainable. 
Wheelock  v.  Postal  Tel.  Cable  Co.  (Mass.), 
14-188. 

Purpose  of  requirement  of  present- 
ment of  claim.  —  A  stipulation  printed  on 
a  telegraph  blank  that  the  company  will  not 
hold  itself  liable  "  in  any  case  where  the 
claim  is  not  presented  in  writing  within  thirty 
days  after  the  message  is  filed  with  the  com- 
pany for  transmission "  is  designed  merely 
to  give  the  company  notice  of  the  claim  in 
order  that  it  may  be  investigated  promptly, 
and  does  not  limit  the  amount  of  the  liability 
of  the  company  to  a  sum  which  the  notice  of 
the  claim   agrees  to  accept  in  consideration 
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of  prompt  settlement,  especially  where  such 
potice  states  that  unless  prompt  settlement  is 
made  the  claimant  will  demand  the  actual 
amount  of  loss  sustained.  Western  Union 
Tel.  Co.  V.  Lehman    (Md.),   14-736. 

Waiver  of  reeitiireisieiit  of  present- 
ment  of  claim.  —  Evidence  held  to  show  a 
waiver  by  a  telegraph  company  of  a  condition 
limiting  the  time  to  present  a  claim  for  dam- 
ages for  the  erroneous  transmission  of  a  mes- 
sage. Hays  !".  Western  Union  Tel.  Co.  (S. 
Car.),  3-424. 

A  series  of  communications  by  a  telegraph 
company  to  a  claimant  for  redress  for  the 
nondelivery  of  a  telegram,  discussing  the  lia- 
bility of  the  company  on  the  merits  for  its 
failure  to  transmit  and  deliver  the  telegrem, 
and  professing  in  the  beginning  to  intend  to 
deal  with  the  matter,  and  finally  to  have 
dealt  with  it,  in  reference  to  the  general 
rights  created  by  the  sending  contract  apart 
from  any  requirement  in  the  contract  as  to 
the  formal  presentation  of  a  claim  in  writ- 
ing, is  such  conduct  as  would  naturally  throw 
the  claimant  off  his  guard  as  to  the  require- 
ment of  a  formal  presentation  of  his  claim, 
and  give  rise  to  an  inference  that  the  com- 
pany would  consider  the  claim  on  its  merits 
without  setting  up  the  technical  defense 
founded  on  the  time  or  manner  of  presenting 
the  claim,  and  is  evidence  from  which  a,  jury 
may  find  that  the  company  waived  its  right 
to  rely  on  this  defense.  Wheelock  v.  Postal 
Tel.  Cable  Co.   (Mass.),  14-188. 

Coiamencement  of  action  as  present- 
ment of  claim.  —  Under  a  stipulation  in  a 
contract  for  transmitting  a  telegram  that  any 
claim  for  damages  must  be  presented  to  the 
telegraph  company  in  writing  within  sixty 
days  after  the  filing  of  the  message,  the  com- 
mencement of  an  action  for  such  damages  is 
a  presentation  of  the  claim  in  writing  and 
preserves  the  liability.  Smith  v.  Western 
Union  Tel.  Co.   (S.  Car.),  12-654. 

Computation  of  period  for  present- 
ment of  claim.  —  A  stipulation  on  a  tele- 
graphic blank  requiring  any  claim  for  dam- 
ages for  the  nondelivery  of  the  message  to  be 
presented  in  writing  within  sixty  days  after 
the  message  is  filed  for  transmission  is  suf- 
ficiently complied  with  by  a  presentation  of 
claim  within  sixty  days  from  the  time  the 
sender  of  the  message  learns  of  its  nonde- 
livei'V.  Postal  Tel.  Cable  Co.  v.  Nichols 
(U.  S.l,  14-869. 

Failnre  of  sender  of  message  to  read 
conditions  on  back  of  form.  —  The 
legal  effect  of  conditions  printed  upon  the 
back  of  a  telegraphic  blank  relieving  the  tele- 
graph company  of  liability  for  mistakes  and 
delays  in  the  transmission  of  any  unrepeated 
message,  and  requiring  the  presentation  of 
any  claim  for  damages  or  penalties  within 
sixty  days  after  tlie  filing  of  the  message  for 
transmission  is  not  changed  by  the  testimony 
of  the  sender  of  si  message  that  he  did  not 
read  the  matter  printed  on  the  blank  on  which 
he  wrote  the  message  and  that  his  attention 
was  not  called  to  such  matter.  Postal  Tel. 
Cable  Co.  r.  Nichols  (V.  S.).  14-36fl. 


c.  Liability  to  addressee. 
( 1 )   Of  telegraph  company. 

(a)    For     failure    to     transmit     or     deliver 
message. 

In  general.  —  The  addressee  of  a  telegram 
may  recover  damages  from  the  company  for 
failure  to  deliver  a  message  when  the  same 
was  intended  for  his  benefit  with  knowledge 
of  the  company.  Frazier  v,  Western  Union 
Tel.  Co.  (Ore.),  g-396. 

The  addressee  of  a  telegram  may  recover 
damages  for  the  negligent  failure  of  the  tele- 
graph company  to  transmit  and  deliver  the 
message.  Western  Union  Tel.  Co.  t".  Wood- 
ard   (Ark.),  13-354. 

A  telegraph  company  which  transmitsi  a 
message  incorrectly  is  liable  to  the  ad- 
dressee in  tort.  Bailey  v.  Western  Union 
Tel.  Co.   (Pa.),  19-895. 

Effect  of  exemption  printed  on 
blp.nb  used  by  sender.  —  The  addressee  of 
a  telegram  is  not  affected  by  the  notice  of 
exemption  from  liability  printed  on  the  back 
of  the  blank  on  which  the  sender  writes  thp 
message.  Bailey  v.  Western  Union  Tel.  Cq. 
(Pa.),  19-895. 

Delivery  of  telegram  addressed  |l^ 
"care  of"  another.'—  The  addressee  of  f, 
telegram  sent  to  him  in  "  care  of "  another 
cannot  maintain  an  action  against  the  tele-- 
graph  company  for  its  nondelivery  if  it  was 
delivered  to  such  other  person.'  Sweet  p. 
Western  Union  Tel.  Co.   (Mich.),  5-730, 

Answer  to  telegram  as  evidence  for 
company,  ~-  Where  the  addressee  of  a  be- 
lated telegram  announcing  the  death  fwd 
time  of  burial  of  his  brother,  replies,  "Mes- 
sage received  too  late;  wife  sick;  will  come 
to  see  you  as  soon  as  she  is  better,"  there  is 
nothing  in  the  reply  showing  that  he  could 
not  have  attended  his  brother's  funeral  had 
he  received  the  death  message  in  time. 
Smith  V.  Western  Union  Tel.  Co.  (S.  Car,), 
12-654. 

Damages  of  selling  agent  as  seitdee 
of  telegram.  —  A  selling  agent  who,  in  con' 
sequence  of  an  error  in  the  transmission  of 
a  telegram,  sells  goods  at  less  than  the  price 
fixed  by  the  principal,  for  which  difference 
the  principal  holds  him  liable,  may  recover 
the  amount  thereof  from  the  telegraph  com- 
pany, though  his  commissions  on  the  sale 
exceed  such  difference.  Bailey  v.  Western 
Union  Tel.  Co.   (Pa.),  19-895. 

Damages  too  remote  and  nncertainf 
—  Where  the  nondelivery  of  a  telegram  to  ap 
attorney  deprives  him  of  an  opportunity  to 
prosecute  a  claim  for  a  client  upon  a  con- 
tingent fee,  the  damages  sustained  thereby 
are  too  remote,  uncertain,  and  speculative 
to  be  recoverable.  Sweet  v.  Western  Union 
Tel.  Co.   (Mich.),  5-730. 

(b)   For    delivery    of    forged    or    fraudulent 
message. 

Contpany  does  not  tvarrant  genninev 
ness  of  niessage.  — •  A  telegraph  companT, 
in  delivering  to  thi  addressee  what  purports 
to  be  a  message  from  another  person,  does 
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not  warrant  the  genuineness  thereof,  and  in 
the  absence  of  negligence,  is  not  liable  for  a 
loss  occasioned  to  the  addressee  through  his 
reliance  upon  the  message  as  genuine. 
Western  Union  Tel.  Co.  r.  Uvalde  Nat.  Bank 
(Tex.),  1-573. 

Prima  facie  evidence  of  negligence. 
—  Negligence  on  the  p:irt  of  a  telegraph  com- 
pany IS  prima  facie  established  by  a  showing 
of  the  delivery  of  a  forged  telegram  and  a 
loss  occasioned  to  the  addressee  by  reliance 
thereon  as  genuine  without  negligence  on  the 
part  of  the  latter.  Western  Union  Tel.  Co. 
I'.  Uvalde  Nat.  Bank   (Tex.),  1-57?,. 

Company  must  shot?  exercise  of  due 
care.  —  A  telegraph  company,  in  order  to 
escape  liability  for  damages  resulting  from 
the  delivery  of  a  forged  telegram,  must  show 
that  it  has  exercised  due  care  in  the  adoption 
of  measures  designed  to  prevent  its  being 
made  the  instrument  of  fraudulent  deception 
upon  its  patrons.  Western  Union  Tel.  Co.  v. 
Uvalde  Nat.  Bank   (Tex.),  l-,573. 

Duty  of  company  to  identify  sender. 
In  the  absence  of  notice  of  facts  or  circum- 
stances which  would  awaken  inquiry  and 
arouse  suspicion  in  the  mind  of  a  person  of 
ordinary  prudence  and  intelligence  in  u.  like 
situation  regarding  the  authority  to  send  it 
of  the  person  who  presents  a  message  for 
transmission,  the  exercise  by  a  telegraph  com- 
pany and  its  operators  of  reasonable  care  to 
receive  and  transmit  genuine  and  authorized 
messages  only  does  not  require  them  to  in- 
vestigate or  ascertain  the  identity,  or  au- 
thority to  send  it,  of  the  person  who  tenders 
a  message  for  transmission,  whether  that 
message  is  in  writing,  or  is  spoken  directly  to 
t^e  operator,  or  is  communicated  to  him  by 
telephone.  But  when  such  facts  or  circum- 
stances come  to  the  notice  of  the  company,  or 
of  its  acting  operator,  the  exercise  of  rea- 
sonable care  to  transmit  only  genuine  and 
authorized  messages  requires  the  person  who 
receives  the  notice. either  to  investigate  and 
ascertain  the  authority  of  the  sender  before 
transmitting  the  message,  or  to  communicate 
the  facts  and  circumstances  and  the  inquiry 
or  suspicion  to  the  .Tddressee  at  or  before  its 
deliveiy.  Bank  of  Havelock  r.  Western 
Union  Tel.  Co.   (U.  S.),  5-515. 

Telegram  not  too  indefinite;  loss 
natnral  and  probable  consequence.  — 
In  an  action  by  the  addressees  of  a  telegram 
against  the  tielegraph  company  to  recover 
damages  for  the  loss  of  their  mortgage  lien 
on  cattle,  caused  by  their  receipt  and  reliance 
upon  a  telegram,  which  falsely  purported  to 
be  sent  by  a  bank,  and  which  stated  that  "  we 
will  pay  Barnes'  draft  for  thirty-five  hun- 
dred," where  it  appeared  that  the  telegram 
was  received  over  the  telephone  for  transmis- 
sion, from  one  who  was  not  known  to  the 
operator  and  who  had  no  authority  to  send  it, 
held  that  the  telegram  was  not  so  indefinite 
that  reliance  and  action  might  not  have  been 
Inwftilly  based  upon  it:  that  the  loss  of  the 
lien  on  the  cattle  was  not  an  unnatural  or 
improbable  eflTeot  of  the  delivery  of  fhe  tele- 
gram, and  the  damages  resulting  from  such 
loss  were  not  too  remote  to  warrant  a  re- 


covery; and  that  a  draft  by  Barnes  was  not 
essential  to  the  maintenance  of  the  action. 
Bank  of  Havelock  v.  Western  Union  Tel.  Co. 
(U.  S.),  5-515. 

(2)    Of   telephone   company. 

Iiiability  in  tort.  — A  telephone  company 
is  liable  to  the  addressee  of  a  message  for 
any  negligence  on  its  part  in  the  transmis- 
sion and  delivery  thereof,  when  it  has  notice, 
from  the  message  or  otlierwise,  at  the  time 
of  its  transmission,  that  the  addressee  has 
an  interest  therein.  Such  liability  js  not 
contractual,  but  in  tort,  and,  therefore,  it  is 
not  necessary  that  the  addressee  shall  be  the 
primary  beneficiary  in  the  message,  so  long 
as  he  has  any  interest  therein.  McLeod  v. 
Pacific  Tel,  Co.   (Ore.),  1(3-1239. 

Negligebt  connection  with  vrong 
telephone.  —  When  the  call  by  a  patron  of 
a  telephone  company  is  for  the  office  or  tele- 
phone of  a  particular  person,  the  company 
performs  its  whole  duty  when  it  makes  the 
connection  with  such  telephone  and  it  is  not 
responsible  for  the  identity  of  the  person 
answering,  or  the  message  passing  between 
the  parties!  but  if  it  carelessly  connects  the 
patron  with  the  wrong  telephone,  it  may  lie 
liable.  McLeod  v.  Pacific  Tel.  Co.  (Ore.), 
16-1239. 

Contract  to  produce  certain  indi~ 
Tidnal  to  anstrer  call.  —  Where  a  tele- 
phone company  contracts  to  produce  a  cer- 
tain individual  at  one  of  its  own  oflices  to 
answer  a  call,  it  is  bound  to  exercise  reason- 
able care  to  produce  the  proper  person,  and 
is  liable  to  such  person  for  negligence  in  that 
regard,  if  it  had  notice  of  his  interest  in  the 
message.  McLeod  v.  Pacific  Tel.  Co.  (Ore.), 
16-1239. 

In  an  action  against  a  telephone  company 
to  recover  damages  resulting  for  the  failure 
of  such  company  to  notify  the  plaintift'  that 
she  was  wanted  at  one  of  its  offices  to  answer 
a  long-distance  call,  where  the  evidence  shows 
that  the  person  who  put  in  the  call  for  the 
plaintiff  desired  her  services  as  a  stenogra- 
pher to  report  the  trial  of  a  law  case,  and 
so  informed  the  operator  at  the  time  when 
the  call  was  put  in,  and  agreed  to  pay  the 
charges  of  a  messenger  to  summon  the  plain- 
tiff from  her  home  to  the  Office  of  the  com- 
pany, but  that  the  defendant,  by  mistake, 
summoned  to  its  oflice  another  person  of  the 
same  surname  as  the  plaintiff,  and  that,  by 
reason  of  the  mistake,  the  person  who  de- 
sired the  plaintiff's  services  employed  another 
person,  who  received  a  considerable  sum  for 
the  services  performed,  a  judgment  of  non- 
suit is  erroneous.  Mcljeod  v.  Pacific  Tel. 
Co.  (Ore.),  16-1239. 

d.  Mental  anguish. 

(1)  In  general. 

Compensatory  damages  for  mental 
suffering  \^thout  physical  pain.  —  In 

an  action  against  a  telegraph  company  for 
failure  to  deliver  a  messatre  where  the  de- 
fendant has  been  informed  of  the  purpose  of 
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the  telegram  and  the  importance  of  its  im- 
mediate delivery,  the  plaintiff  may  recover 
compensatory  damages  for  mental  suffering, 
disconnected  from  any  physical  pain  or  at- 
tending circumstances  of  sickness  or  death. 
Green  V.  Western  Union  Tel.  Co.  (N.  Car.), 
1-349. 

Operation  of  statute  making  com- 
pany liable.  —  The  statute  making  tele- 
graph companies  liable  for  mental  anguish 
caused  by  negligence  in  receiving,  sending, 
or  delivering  messages  is  too  broad  to  admit 
of  distinctions  between  anxiety  and  other 
kinds  of  mental  suffering,  and  between  negli- 
gence which  originates  suffering  and  that 
which  prolongs  it.  Willis  v.  Western  Union 
Tel.  Co.  (S.  Car.),  2-52. 

Fresnmption  of  mental  angnisli.  — 
In  an  action  by  a  stepmother  against  a  tele- 
graph company  to  recover  damages  for  negli- 
gent delay  in  the  transmission  of  a  telegram 
notifying  her  of  the  death  of  her  stepson  and 
of  the  hour  fixed  for  his  funeral,  there  is  no 
presumption  of  mental  anguish  growing  out 
of  the  relation  of  stepmother  and  stepson, 
but  the  question  should  be  submitted  to  the 
jury,  and  if  they  are  satisfied  that  the  plain- 
tiff has  really  suffered  mental  anguish,  as 
distinguished  from  mere  disappointment,  they 
may  award  her  such  a  reasonable  sum  as  will 
in  a  measure  compensate  her  for  the  injury 
done  by  the  defendant's  negligence.  Harri- 
son V.  Western  Union  Tel.  Co.  (N.  Car.), 
10-476.  ,^     ^ 

Failure  to  deliver  message  relieving 
anguish.  —  Under  the  Arkansas  statute  au- 
thorizing the  recovery  of  damages  for  mental 
anguish  caused  by  negligence  in  failing  to 
transmit  or  deliver  a  telegram,  a  recovery 
may  be  had  for  the  negligent  failure  to  de- 
liver a  telegram  that  would  have  relieved 
mental  anguish  or  suffering.  Western  Union 
Tel.  Co.  V.  Hollingsworth   (Ark.),  13-397. 

(2)  Notice  to  company  of  importance  of  mes- 
sage. 

Necessity  for  notice.  —  In  an  action  to 
recover  damages  from  a  telegraph  company 
for  its  negligent  delay  in  the  transmission 
of  a  telegram,  the  plaintiff,  in  order  to  re- 
cover substantial  damages,  based  upon  his 
mental  distress  and  suffering,  must  show  that 
the  defendant  could  reasonably  have  foreseen 
from  the  face  of  the  message  that  such  dam- 
ages would  result  from  a  breach  of  its  con- 
tract or  duty  to  transmit  promptly,  or  that 
it  had  extraneous  information  which  should 
have  caused  it  to  anticipate  just  such  a  con- 
sequence from  a  neglect  of  its  duty  towards 
the  plaintiff.  Harrison  v.  Western  Union 
Tel.  Co.   (N.  Car.),  10-476. 

Telegram  inquiring  as  to  condition 
of  member  of  family.  —  A  telegram  in- 
quiring as  to  the  condition  of  a  member  of 
one's  family  indicates  sickness  and  anxiety 
on  account  thereof,  and  is  a  notice  to  the 
telegraph  company  of  its  importance.  Willis 
V.  Western  Union  Tel.  Co.  (S.  Car.),  2-52. 

Telegram  containing  notice  of  death 
and  of  hour  fixed  for  funeral.  —  A 
telegram  notifying  a  stepmother  of  the  death 


of  her  stepson  and  of  the  hour  fixed  for  his 
funeral  is  not  open  to  the  construction  that 
its  only  purpose  is  to  notify  the  mother  of 
the  hour  of  interment,  and  that  nothing  else 
is  reasonably  within  the  contemplation  of  the 
parties,  as  its  evident  purpose  is  to  notify 
the  mother  at  once  of  her  son's  death,  in 
order  that  she  may  come  without  delay  and 
be  with  his  remains  as  long  as  possible  be- 
fore they  are  buried.  Harrison  v.  Western 
Union  Tel.  Co.   (N.  Car.),  10-476. 

(3)      Negligence   of    company    as    cause    of 
injury. 

What  plaintiff  'who  is  neither  sender 
nor  sendee  must  shew.  —  Where  the 
plaintiff,  in  an  action  against  a  telegraph 
company  to  recover  damages  for  negligent 
delay  in  the  delivery  of  a  telegram,  is  neither 
the  sender  nor  the  sendee  of  the  telegram, 
the  only  way  in  which  he  can  recover  is 
upon  the  theory  that  it  was  sent  for  his  bene- 
fit, and  he  must  not  only  show  negligence  on 
the  part  of  the  defendant,  but  must  further 
prove  that  the  negligence  caused  him  injury. 
Hence,  where  the  plaintiff  claims  damages  for 
mental  anguish  caused  by  his  failure  to  reach 
the  bedside  of  his  sick  wife  before  a  certain 
time,  he  is  not  entitled  to  recover,  if,  as  a 
matter  of  fact,  he  could  not  have  reached 
his  wife's  bedside  any  sooner  had  there  been 
no  delay  in  the  delivery  of  the  message. 
Kernodle  r.  Western  Union  Tel.  Co.  (N. 
Car.),  8-469. 

'Where  prompt  delivery  of  message 
ivonld  have  made  no  difference.  —  The 
addressee  of  a  telegram  announcing  the  seri- 
ous illness  of  his  son  cannot  recover  for  the 
negligent  failure  of  the  telegraph  company 
to  deliver  the  message  until  after  the  son's 
death,  if  as  a  matter  of  fact  he  could  not 
have  reached  his  son's  bedside  before  the  lat- 
ter's  death  had  the  message  been  transmitted 
and  delivered  within  a  reasonable  time. 
Howard  r.  Western  Union  Tel.  Co.  (Ky.), 
7-1065. 

Evidence  reviewed,  in  an  action  by  the  ad- 
dressee of  a  telegram  announcing  the  serious 
illness  of  his  son  to  recover  damages  for  the 
negligent  failure  of  the  telegraph  company 
to  deliver  the  message  until  after  the  son's 
death,  and  held  insufficient  to  show  that  the 
addressee  could  have  reached  the  son's  bed- 
side before  the  latter's  death  even  if  the  mes- 
sage had  been  delivered  promptly.  How- 
ard V.  Western  Union  Tel.  Co.  (Ky.),  7- 
1065. 

Questions  for  jury.  —  In  an  action 
against  a  telegraph  company  to  recover  dam- 
ages for  mental  anguish  sustained  by  a 
plaintiff  by  reason  of  negligent  delay  in  the 
delivery  of  a  telegram  announcing  his  wife's 
sickness,  it  is  necessary  for  the  plaintiff  to 
prove  both  that  he  could  and  would  have 
reached  his  wife's  bedside  earlier  than  he 
did  but  for  the  delay  in  the  delivery,  and 
where  the  question  as  to  what  the  plaintiff 
would  have  done  is  contested  by  the  defend- 
ant, that  question,  as  well  as  the  question 
as  to  what  he  could  have  done,  should  be 
submitted    to    the    jury    for    determination. 
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Kernodle    v.    Western    Union    Tel.    Co.     (N. 
Car.),  8-469. 

In  an  action  by  the  sender  of  a  telegram 
against  a  telegraph  company  for  damages 
for  mental  anguish  suffered  through  delay 
in  delivering  the  telegram,  it  is  a  question 
of  fact  tor  the  jury  whether  the  telegram 
would  have  been  answered  and  the  mind  of 
the  plaintiff  relieved,  and  whether  the  negli- 
gence of  the  defendant  was  a  proximate  cause 
of  the  plaintiff's  suffering.  Willis  v.  Western 
Union  Tel.  Co.   (S.  Car.),  2-52. 

(4)  To  whom  company  liable. 

Right  of  sender  of  message  to  dam- 
ages. —  The  sender  of  a  telegram  is  entitled 
equally  with  the  addressee  to  recover  damages 
for  mental  anguish  caused  by  failure  to  de- 
liver the  message,  and  it  is  immaterial  that 
the  plaintiff  would  have  suffered  no  anxiety 
had  the  defendant  not  notified  him  of  the 
nondelivery  of  the  message.  Green  v.  West- 
ern Union  Tel.  Co.   (N.  Car.),  1-358. 

Iiiability  to  person  not  mentioned  In 
message.  —  Where  there  is  delay  in  the  de- 
livery of  a  telegram,  the  telegraph  company 
is  not  liable  for  mental  anguish  suffered  by  a 
person  who  is  not  mentioned  in  the  message 
and  whose  interest  therein  was  not  communi- 
cated to  the  company.  Helms  r.  Western 
Union  Tel.  Co.  (N.  Car.),  10-64,3. 

Evidence  reviewed,  in  an  action  against  a 
telegraph  company  to  recover  damages  for 
mental  anguish  sustained  by  the  plaintiff  on 
account  of  a  delay  in  the  delivery  of  a  tele- 
gram sent  by  the  plaintiff's  son  in  the  son's 
name,  and  held  insufficient  to  charge  the  de- 
fendant with  knowledge  that  the  plaintiff 
was  the  real  beneficiary  and  that  the  son  was 
acting  as  his  agent  in  sending  the  message. 
Helms  r.  Western  Union  Tel.  Co.  (N.  Car.), 
10-643. 

(5)  Evidence  as  to  mental  suffering. 
Testimony  of  plaintiff.  —  Evidence  by 
the  plaintiff  in  an  action  to  recover  damages 
for  mental  anguish  caused  by  delay  in  de- 
livering a  telegram,  as  to  his  own  mental 
suffering,  is  inadmissible,  it  being  for  the 
jury  to  say  what  mental  anguish,  if  any, 
would  be  likely  to  result  under  all  the  cir- 
cumstances. Willis  V.  Western  Union  Tel. 
Co.  (S.  Car.),  2-52. 

e.   Liability     for    transmission     of     libelous 
message. 

Klght  to  receive  and  transmit  libels. 

—  A  telegraph  company  has  no  right  to  re- 
ceive and  transmit  libelous  messages.  West- 
em    Union    Tel.    Co.    v.    Cashman    (U.    S.), 

9-693. 

Imputation  of  malice  to  company.  — 

Tn  an  action  against  a  telegraph  company  for 
libel  and  for  publishing  a  libel  m  violation 
of  a  statute,  where  the  evidence  shows  that 
the  libelous  message  got  into  the  way  of 
transmission  over  the  defendant's  wires  with- 
out any  preliminary  reception  and  authoriza- 
tion by  the  defendant,  or  its  authorized 
agent,  and  that  thereafter  it  was  handled  as 


a  matter  of  routine  by  the  agents,  acting  in 
the  regular  line  of  their  duty  and  business, 
who  are  shown  to  have  been  bound  to  secrecy 
by  the  statutes  of  the  state  and  who  are  not 
shown  to  have  had  any  knowledge  of  the 
parties  to  the  message  or  any  particular 
knowledge  of  the  contents  of  the  message  or 
any  interest  or  improper  motive,  it  seems 
impossible  to  impute  malice  to  the  defend- 
ant. Western  Union  Tel.  Co.  v.  Cashman 
(U.  S.),  9^693. 

Effect  of  statute  prohibiting  divulg- 
ing contents  of  message  by  company's 
employees.  —  In  an  action  against  a  tele- 
graph company  for  publishing  a  libel,  where 
the  evidence  fails  to  disclose  that  the  contents 
of  the  message  complained  of  were  ever  dis- 
closed by  any  employee  of  the  defendant,  it 
is  erroneous  to  refuse  the  defendant's  request 
for  an  instruction  that  the  jury,  in  assessing 
damages  for  the  plaintiff,  should  take  into 
consideration  the  fact  that  by  the  statute 
it  is  made  a  misdemeanor,  punishable  by  fine 
and  imprisonment,  for  an  employee  of  a  tele- 
graph company  to  use,  or  suffer  to  be  used, 
or  wilfully  to  divulge  to  any  one  but  the 
person  for  whom  it  is  intended,  the  contents 
or  nature  of  a  telegraphic  message  intrusted 
to  him  for  transmission  or  delivery,  as  the 
presumption  is  that  the  law  was  re- 
spected by  the  defendant's  employees.  West- 
ern Union  Tel.  Co.  v.  Cashman  (U.  S.), 
9-693. 

Publication  of  message.  —  Where  a 
a  libelous  telegram  is  received  for  transmis- 
sion in  the  absence  of  the  agent,  by  a  boy 
who  is  not  in  the  employ  of  the  telegraph 
company,  bvit  who  merely  assists  the  agent 
in  other  lines  of  business,  and  the  boy  trans- 
mits the  message  over  the  wire  to  an  inter- 
mediate point,  and  at  such  intermediate 
point  the  message  is  received,  written  out, 
and  placed  in  the  transmission  book,  from 
which  it  is  taken  by  the  agent  of  the  com- 
pany and  forwarded  to  the  company's  agent 
at  the  addressee's  place  of  residence,  and  at 
such  place  the  message  is  written  out  by  the 
agent  who  receives  it,  and  is  handed  to  the 
messenger  boy,  who  places  it  In  a  sealed 
envelope  and  delivers  it  to  the  addressee  after 
having  taken  a  letter-press  copy  of  it,  the 
only  libelous  message  for  which  the  company 
is  liable,  if  it  is  liable  at  all,  is  the  message 
copied  by  the  messenger  boy  and  delivered 
to  the  addressee,  and  the  only  circulation  of 
this  message,  other  than  a  delivery  to  the 
addressee,  is  such  as  results  from  the  copy- 
ing of  the  message  by  the  messenger  boy. 
Western  Union  Tel.  Co.  v.  Cashman  (U.  S.), 
9-69.3. 

Evidence  insufficient  to  shour  publi- 
cation. —  In  an  action  against  a  telegraph 
company  for  libel  and  for  publishing  a  libel 
in  violation  of  a  statute,  where  the  evidence 
shows  that  the  message  was  handed  to  a  mes- 
senger boy  to  be  copied  and  delivered,  and 
that  the  boy  made  a  letter-press  copy,  but 
does  not  show  whether  the  boy  could  have 
read  or  did  read  the  message,  the  evidence  is 
insufficient  to  show  a  publication  of  the  libel. 
Western  Union  Tel.  Co.  v.  Cashman  (U.  S.), 
9-693. 
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Direction  of  verdict  for  defendant.  — 

In  an  action  against  a  telegraph  copipany 
for  publishing  a  libel,  where  no  publication  is 
proved  and  the  evidence  disproves  the  exist- 
ence of  any  malice,  expressed  or  implied,  in 
respect  to  the  handling  and  transmission  of 
the  message,  the  defendant  is  entitled  to  have 
a  verdict  in  its  favor  directed.  Western 
Union  Tel.  Co.  v.  Cashman  (U.  S.),  9-693. 

f.    Law    governing    contract. 

Law  of  state  la  -Krlileh  telegranl  is 
sent.  —  Where  a  telegram  is  sent  from  one 
state  to  another,  and  the  contract  ih  the 
former  state,  by  virtue  of  the  laws  therfeof, 
gives  the  right  to  recover  damages  for  mental 
anguish  due  to  a  failure  to  deliver  the  tfele- 
gram,  the  contract  inures  to  the  benefit  of 
the  addressee,  and  he  may  recover  In  the 
latter  state  damages  for  mental  angtiish  for 
the  nondelivery  of  the  telegram,  although  no 
actionable  negiigehce  has  occurred  in  the  lat- 
ter state.  Western  Union  Tel.  Co.  ■;;.  Woodard 
(Ark.),  13-354. 

g.    Measure   of   damages. 

Damages  reasonably  'witbin  contem- 
plation of  parties.  —  The  damages  recov- 
erable against  a  telegraph  company  for  fail- 
ure to  deliver  a  message  are  only  such  as  are 
the  natural  and  proximate  result  of  its  con- 
duct, and  such  as  reasonably  might  have  been 
within  the  contemplation  of  the  parties  as  a 
probable  result  of  a  breach  of  it,  and  where 
there  is  nothing  in  the  transaction  to  have 
given  the  company  knowledge  or  information 
of  any  particular  damage  which  would  be 
likely  to  result  from  a  mistake  in  sending  it 
or  a  failure  to  deliver  it,  only  the  charges 
for  transmission  can  be  recovered.  Wheelock 
r.  Postal  Tel.  Cable  Co.  (Mass.),  14-188. 

Zilmitation  of  damages  to  amount 
paid  for  transmission.  —  The  delivery  of 
a  cipher  message  to  a  telegraph  company  for 
transmission,  with  the  statement  that  it  is 
very  important  and  must  be  transmitted  cor- 
rectly, does  not  show  the  nature  or  extent  of 
the  loss,  if  any,  that  will  result  from  the  non- 
delivery of  it,  or  that  the  probability  of 
special  damage  to  the  sender  is  within  the 
contemplation  of  the  parties  so  as  to  render 
the  company  liable  for  damages  in  excess  of 
the  amount  paid  for  transmission.  Wheelock 
V.  Postal  Tel.  Cable  Co.  (Mass.),  14-188. 

Speculative  dam.ages.  —  Where  a  tele- 
graph company  has  neijligently  failed  to 
transmit  or  deliver  a  message  ordering  goods, 
the  measure  of  damages  is  the  difference  be- 
tween the  price  which  would  have  been  paid 
under  the  order  and  the  price  which  the 
sender  was  or  would  be  oblised  to  pay  in 
order,  by  due  diligence,  after  knowing  of  the 
company's  remissness,  to  purchase  goods  of 
a  like  quantity  and  quality;  but  damages 
cannot  be  recovered  for  profits  which  the 
sender  of  tte  message  expected  or  might  have 
realised  from  a  resale  not  then  effected  or 
agreed  upon.  Western  Union  Tel.  Co.  v.  Leh- 
man (Md.),  14-736. 

In  an  action  against  a  telegraph  company 
for  damages  for  failure  to  deliver  a  telegram 


sent  by  dealers  in  cattle  in  one  city  to  a 
buyer  in  another  city  directing  the  buyer  to 
ship  to  the  dealers  four  to  six  carloads  of 
cattle  for  resale,  an  instruction  allowing  the 
jury  to  find  such  damages  as  the  evidence 
shows  the  plaintiff  suffered  in  loss  of  profits 
is  erroneous,  where  it  does  not  appear  whether 
the  buyer  would  have  sent  four  to  six  car- 
loads, or  whether  the  plaintiffs  secured  othei- 
cattle  with  which  to  supply  their  customers 
at  a  profit,  or  what  number  of  cattle  could 
have  been  resold,  aild  at  what  profit,  sihee 
the  profits  claimed  are  too  contingent,  uncer- 
tain, and  speculative  to  permit  a  recovery. 
Western  Union  Tel.  Co.  V.  Lehman  (Md.), 
M-736. 

Addressee's  right  to  recover  actual 
damages.  —  The  addressee  of  a  telegram 
which  is  incorrectly  transmitted  is  entitled 
to  recover  the  actual  damages  sustained  by 
him  in  consequence  of  the  error.  Bailey  v. 
Western  Union  Tel.  Co.   (Pa.),  19-893. 

Actual  and  punitive  damages  for 
mental  anguisli.  —  In  an  action  to  recover 
damages  for  mental  anguish  caused  by  a  fail- 
ure to  deliver  a  telegram,  the  actual  damages 
recoverable  are  to  be  restricted  wholly  to  the 
mental  anxiety  occasioned  the  sendor  of  the 
telegram  from  the  time  he  should  have  re- 
ceived an  answer  thereto  until  he  actually 
secured  the  information  expected  in  such  an- 
swer; but  the  punitive  damages  recoverable 
have  reference  to  the  wilful  or  wanton  act  of 
the  telegraph  company  in  failing  to  deliver 
the  message  and  to  the  time  of  the  occurrence 
of  such  act.  Willis  v.  Western  Union  Tel. 
Co.   (S.  Car.),  2-52. 

Action  for  delay  in  delivering  tele- 
gram offering  bid.  —  In  an  action  against 
a  telegraph  company  to  recover  for  delay  in 
delivering  a  telegram  offering  a  bid  for  a 
commodity,  the  measure  of  damages  is  the 
difference  between  the  price  offered  in  the 
delayed  message  and  the  price  which  the 
owner  could  have  obtained  for  the  commodity 
at  the  time  the  message  should  have  been 
delivered,  and  not  the  mfference  between  the 
price  offered  and  the  market  value  of  the 
commodity  at  the  time  the  message  was 
actually  delivered.  Western  Union  Tel.  Cd. 
V.  Love  Banks  Co.    (Ark.),  3-712. 

Action  for  error  in  telegram  quoting 
selling  price.  —  Where  a  telegraph  com- 
pany, in  transmitting  a  telegram  quoting  the 
selling  price  of  a  commodity  offered  foi*  sale, 
makes  an  error  by  naming  a  price  lower 
than  that  named  In  the  message  a^  delivered 
to  it  for  transmission,  the  measure  of  dam- 
ages, in  an  action  against  the  company  by 
the  receiver  of  the  telegram  who  buys  {li  re- 
liance upon  the  offer  contained  therein,  is 
the  difference  between  such  price  and  the 
price  which  he  is  compelled  to  pay.  Such 
measure  of  damages  is  proper,  though  it  per- 
mits the  receiver  to  recover  for  loss  of  profits. 
Hays  r.  Western  Union  Tel.  Co.  (S.  Car.), 
3-424. 

Failure  to  deliver  telegram  ordering 
cattle.  —  The  measure  of  damages  for  fail- 
ure of  a  telegraph  company  to  deliver  a  tele- 
gram ordering  cattle  is  the  difference  between 
the  market  value  of  cattle  of  the  kind  de- 
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scribed  in  the  place  from  which  they  were 
ordered  at  the  tipie  tlie  message  should  have 
been  delivered,  and  the  market  price  of  the 
same  Ivind  of  cattle  at  the  time  when,  with 
reasonable  diligence,  they  oould  have  been 
secured,  and  in  the  absence  of  any  evidence 
of  such  difference,  the  liability  of  the  com- 
pany is  limited  to  the  amount  paid  for  send- 
ipg  the  message.  Western  Union  Tel.  Co.  t\ 
I^ehman   (Md.),  14-36. 

Effect  of  Massachnsetts  statnte.  — 
The  Massachusetts  statute  providing  that  a 
"  telegraph  company  shall  be  liable  for  dam- 
ages to  the  amount  of  one  hundred  dollars 
actually  caused  by  its  negligence 
in  transmitting,  receiving,  or  delivering  tele- 
graphic messages,  and  any  limit  of  such  lia- 
bility by  contract  or  regulation  shall  apply 
only  to  the  damages  in  each  case  in  excess  of 
one  hundred  dollars,"  and  that  "no  action 
therefor  shall  be  maintained  unless  the  claim 
is  presented  in  writing  to  such  company  or 
its  agent  within  sixty  days  after  such  right 
of  action  accrues,"  deprives  a  telegraph  com- 
pany of  any  contractual  defense  to  such  ac- 
tion as  to  "damages  not  exceeding  one  hun- 
dred dollars,  and  leaves  the  rule  for  deter- 
mining the  damages  within  this  amount  the 
same  as  at  common  law;  and  the  statutory 
provision  requiring  the  presentation  of 
claims  within  sixty  days  may  be  found  to  be 
waived  upon  evidence  that  would  establish 
a  waiver  of  a  similar  provision  in  a  contract. 
Wheelock  r.  Postal  Tel.  Cable  Co.  (Mass.), 
14-188. 

Verdict  held  not  excessive.  —  A 
verdict  "for  $400  damages  for  failure  to  send 
a  telegram  held  not  excessive.  Barnes  V. 
Western  Union  Tel.  Co.   (Nev.),  1-346. 

h.  Pleading  and  practice. 
(1)    Complaint. 

Failure  to  show  lireaoli  of  duty  to 
plaintiff.  —  The  complaint  considered,  in  an 
action  by  the  addressee  of  u  telegram  to  re- 
cover damages  for  delay  in  its  transmission, 
and  held  in°sufficient  to  connect  the  plaintifif 
with  the  sending  of  the  message,  or  to  show 
any  breach  of  duty  to  him  of  which  he  can 
complain.  Collins  v.  Western  Union  Tel.  Co. 
(Ala.),  8-268. 

(2)  Plea. 
Necessity  for  pleading  contract.  —  A 

telegraph  company  cannot  defeat  an  action 
against  it  for  delay  in  the  delivery  of  a 
telegram  by  setting  up  the  terms  and  condi- 
tions on  the  form  used  by  the  sender  of  the 
message,  unless  it  interposes  a  plea  for  that 
purpose.  Collins  v.  Western  Union  Tel.  Co. 
(Ala.),  8-268. 

( 3 )  Evidence. 
Statements  of  receiving  clerk  and 
caahieT  as  hearsiiy.  —  The  statements  of 
the  receiving  cleric  and  the  cashier  in  the 
main  oflRce  of  a  telegraph  company  respecting 
matters  within  the  apparent  scope  of  their 
authority  are  not  hearsay,  Western  Union 
Tel.  Co.'«.  Wells  (Fla.),  7-531. 


Proof  of  allegation  of  complaint  that 
answer  vronld  have  been  sent.  -^  Where 
a  complaint  in  an  action  to  recover  damages 
for  mental  anguish  caused  by  delay  in  de- 
livering a  telegram  alleges  that  an  answer 
would  have  been  sent  relieving  the  mind  of 
the  plaintiff  if  the  telegram  had  been 
promptly  delivered,  the  plaintiff  may  prove 
such  fact  by  the  person  from  whom  the  an- 
swer was  expected.  Willis  v.  Western  Union 
Tel.  Co.   (S.  Car.),  2-52. 

(4)    Charge  of  court. 

As  to  reasonableness  of  company's 
regulation.  —  The  trial  court  should  not 
submit  to  the  jury  the  question  of  the  rea- 
sonableness of  a  regulation  of  a  telegraph 
company,  but  should  instruct  the  jury  on 
such  qiiestion  as  a  matter  of  law.  Western 
Union  Tel.  Co.  v.  Love  Banks  Co.  (Ark.), 
3-712. 

Instruction  not  erroneous  as  varying 
from  pleadings.  —  In  an  action  for  dam- 
ages caused  by  an  error  in  the  transmission 
of  a  telegram  whereby  the  consignee  of  n 
carload  of  perishable  freight  was  induced  to 
refuse  to  receive  such  freight,  an  instruction 
submitting  to  the  jury  the  question  whether 
the  error  in  the  telegram  had  induced  the 
consignee  to  leave  the  freight  "  in  the  care 
of  the  railroad  company "  is  not  erroneous 
as  varying  from  the  pleadings.  Western 
Union  Tel.  Co.  r.  Corso  (Ky.),  11-1065. 

Failure  to  charge  on  question  of 
m.itigation  of  damages.  —  In  an  action 
to  recover  damages  for  mental  anguish  caused 
by  failure  to  deliver  a  telegram,  a  general 
charge  that  the  jury  should  take  into  con- 
sideration all  the  facts  and  circumstances  in 
estimating  the  damages,  does  not  cover  a 
specific  request  to  charge  that  the  jury  might 
consider  in  mitigation  of  damages  the  plain- 
tiff's failure  to  use  other  means  within  his 
reach  to  secure  the  information  sought  by 
him.  Willis  v.  Western  Union  Tel.  Co.  (S. 
Car.).  2-52. 

Failure  to  charge  that  evidence 
properly  received  but  afterward  ren- 
dered Immaterial  cannot  be  considered. 
—  Where,  in  an  action  against  a  telegraph 
company  for  damages  for  failure  to  deliver  a 
telegram,  evidence  is  received  as  to  the 
wealth  of  the  defendant,  which  is  competent 
before  the  questions  of  wilfulness  and  wan- 
tonness are  disposed  of  by  nonsuit,  the  fail- 
ure of  the  court  afterwards  to  instruct  that 
such  evidence  cannot  be  considered  under  the 
cause  of  action  for  negligence  is  not  re- 
versible error  in  the  absence  of  a  request. 
Smith  V.  Western  Union  Tel.  Co.  (S.  Car.), 
12-654. 

Instruction  as  to  right  of  company 
to  flx  office  hours.  — •  Tn  an  action  against 
.a  telegraph  company  for  negligent  delay  in 
delivering  a  message,  instructions  as  to  the 
right  of  the  defendant  to  establish  opening 
and  closing  hours  for  its  oflfices  and  whaA 
would  amount  to  a  waiver  thereof,  given  in- 
stead of  an  instruction  on  the  subject  re- 
quested by  the  defendant,  held  a  correct  and 
sufficient  statement  of  the  law.  Smith  r. 
Western  Union  Tel.  Co.  (S.  Car.),  12-654. 
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8.  Teansmitting  Monet  by  Tixeobaph. 

Right  to  reoover  damages  for  wilful 
refnsal  to  pay  over  money.  —  When 
the  known  probable  result  of  a  wilful  refusal, 
without  adequate  excuse,  of  a  telegraph  com- 
pany to  pay  over  money  to  one  entitled 
thereto,  causes  such  person  to  travel  for  more 
than  twenty-four  hours  without  food  or 
funds,  he  may  recover  damages  for  bodily 
pain  and  suffering  and  for  mental  anguish  at- 
tendant thereon.  Western  Union  Tel.  Co.  v. 
Wells  (Fla.),  7-531. 

Action  of  sendee  on  refusal  of  com- 
pany to  pay  over  money.  —  When  the 
refusal  of  a  telegraph  company  to  pay  over 
money  causes  one  without  funds  to  act 
quickly,  and,  instead  of  seeking  to  recover 
from  a  sleeping-cav  company  the  money  there- 
tofore paid  for  a  section  and  awaiting  the 
possibility  of  getting  the  money  the  next  day, 
he  decides  to  travel  homeward,  a  finding  of 
the  jury  that  the  injury  was  not  self-im- 
posed will  not  be  disturbed.  Western  Union 
Tel.  Co.  V.  Wells   (Fla.),  7-531. 

Declaration  stating  bona  fide  claim 
for  refnsal  to  pay  over  money.  —  A 
declaration  alleging  the  wilful  refusal  of  a 
telegraph  company  to  pay  the  money  in  its 
hands,  to  which  the  plaintiff  was  entitled, 
with  full  knowledge  that  the  plaintiff  would 
thereby  be  compelled  to  travel  without  food 
for  more  than  twenty-four  hours,  states  a 
bono  fide  claim  within  the  jurisdiction  of  the 
Florida  circuit  court,  even  though  the  money 
withheld  is  below  the  jurisdictional  amount 
of  that  court.  Western  Union  Tel.  Co.  v. 
Wells    (Fla.),   7-531. 

Evidence  as  to  suffering  of  plaintiff's 
xvife  and  children.  —  As  against  a  gen- 
eral objection,  evidence  as  to  the  suffering 
for  food  of  a  wife  and  children  may  be  ad- 
mitted for  the  purpose  of  explaining  why  one 
spent  a  small  sum  of  money  on  them  rather 
than  to  relieve  his  own  wants,  where  the  jury 
are  charged  that  they  must  not  allow  any 
damages  for  the  suffering  of  the  wife  or  chil- 
dren. Western  Union  Tel.  Co.  v.  Wells 
(Fla.),  7-531. 

Company  not  relieved  from  liability 
by  paying  over  money  to  sender.  — 
After  an  action  brought  against  a  telegraph 
company  for  refusal  to  pay  over  to  the  payee 
of  the  telegraph  order  the  money  therein 
named,  the  company  is  not  relieved  from  lia- 
bility by  paying  over  that  sum  to  the  trans- 
mitting bank.  Western  Union  Tel.  Co.  r. 
Wells   (Fla.),  7-531. 

9.  Telegrams  as  Evidence. 

Telegram  delivered  to  company  as 
original.  —  If  one  initiates  correspondence 
by  telegraph  he  selects  the  telegraph  company 
as  his  agent,  which  agency  continues  through- 
out the  correspondence,  and  a  telegram  de- 
livered for  transmission  in  reply  to  one  first 
sent  is  the  original  for  the  purpose  of  evi- 
dence.   Bond  V.  Hurd  (Mont.),  3-566. 

Necessity  for  proof  of  identity  of 
sender.  —  A  telegram  received  in  due  couvsp, 
and  which  purports  to  be  in  reply  to  another 
telegram  shown  to  have  been  previously  sent 


by  the  receiver,  is  admissible  in  evidence 
without  further  proof  as  to  the  identity  of 
the  sender.  Edwards  v.  Erwin  (N.  Car.), 
18-393. 

10.  POI.ES  AND  WlBES. 

Dnty  to  exercise  high  degree  of  care. 

—  It  is  the  duty  of  a  telephone  company  to 
exercise  a  high  degree  of  care  to  select  sound 
poles,  to  place  them  securely  in  the  earth  to 
prevent  them  from  falling,  and  to  exercise 
similar  care  in  their  maintenance  and  inspec- 
tion, having  due  regard  to  the  character  of 
the  soil,  the  condition  of  the  weather  and 
winds,  the  season  of  the  year,  and  such  other 
conditions  as  may  affect  the  security  of  the 
poles  and  the  safety  of  the  traveling  public. 
Harton  v.  Forest  City  Tel.  Co.  (N.  Car.),  14- 
390. 

Use  of  city  streets.  —  While  a  telephone 
company  may  use  the  streets  of  a  city  for 
constructing  and  maintaining  its  system,  it 
must  exercise  the  right  so  as  not  to  cause 
unnecessary  Injury  or  inconvenience  to  the 
property  owners.  Kirby  v.  Citizens'  Tel. 
Co.  (S.  Dak.),  2-152. 

Failure  to  inspect  for  eight  or  ten 
days  after  construction  of  line.  —  A 
telephone  company,  having  discharged  its 
duty  as  to  the  secure  construction  of  its  line, 
cannot  be  said  to  be  guilty  of  negligence  in 
failing  to  inspect  the  line  for  eight  or  ten 
days  thereafter,  in  the  absence  of  any  notice 
of  trouble,  or  other  evidence  of  negligence; 
and  no  evidence  of  negligence  is  furnished 
by  the  fact  that  a  heavy  rain  occurred  on  the 
night  preceding  the  falling  of  a  pole  on  the 
following  day.  Harton  v.  Forest  City  Tel. 
Co.  (N.  Car.),  14-390. 

Declaration  in  action  for  injuries 
caused  by  live  xrire.  —  A  declaration  in  an 
action  against  a  telephone  company  to  re- 
cover damages  for  an  injury  to  a  pedestrian 
caused  by  a  live  telephone  wire,  held  to  state 
a  case  of  negligence  on  the  part  of  the  de- 
fendant sufficient  to  withstand  a  demurrer. 
Southern  Bell  Tel.,  etc.,  Co.  v.  Howell  (Ga.), 
4-707. 

A  declaration  in  an  action  by  a  pedestrian 
to  recover  damages  against  a  telephone  com- 
pany for  coming  in  contact  with  a  live  tele- 
phone wire  held  good  against  a  demurrer  on 
the  ground  of  the  plaintiff's  contributory  neg- 
ligence. Southern  Bell  Tel.,  etc.,  Co.  v. 
Howell   (Ga.),  4-707. 

Xiiability  for  injury  to  shade  trees.  — 
Where  an  abutting  owner  has  planted  trees 
in  the  streets  adjacent  to  his  property  in  ac- 
cordance with  a  city  ordinance,  a  telephone 
company  is  liable  for  an  injury  to  such 
trees  in  erecting  poles  and  wires  under  a 
franchise,  though  no  unnecessary  injury  is  in- 
flicted. Bronson  v.  Albion  Tel.  Co.  (Neb.), 
2-639. 

A  telephone  company  operating  lines  in  the 
streets  of  a  city  and  sued  by  an  abutting 
owner  for  the  mutilation  of  shade  trees  in 
front  of  the  plaintiff's  premises,  is  not  in  a 
position  to  contend  that  it  was  only  using  the 
streets  in  a  manner  consistent  with  the  pur- 
poses for  which  they  were  acquired  and  that 
the  damage  complained  of  was  a  result  of 
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such  use,  in  the  absence  of  any  showing  that 
it  was  ever  granted  a  franchise  or  license  to 
conduct  a  telephone  business  in  the  city  or 
authorized  to  occupy  the  streets  with  its 
poles,  wires,  and  cables.  Cartwright  c.  Lib- 
erty Tel.  Co.  (Mo.),  12-249. 

Removal  by  individual  of  pole  on 
private  property.  —  A  lessee  whose  title 
extends  to  the  centre  of  a  private  alley  in  the 
rear  of  his  premises,  whereon  a  telephone 
company  has  erected,  without  authority,  a 
pole  which  tends  to  interfere  with  the  proper 
use  of  the  alley  by  him,  is  not  liable  for  cut- 
ting down  such  pole  after  having  given  rea- 
sonable notice  to  the  company  to  remove  it. 
Maryland  Tel.,  etc.,  Co.  v.  Ruth  (Md.),  14- 
576. 

In  an  action  by  a  telephone  company 
against  a  person  who  cut  down  a  telephone 
pole  which  interfered  with  his  use  of  an  alley 
abutting  on  his  premises,  a  ruling  by  the 
court,  sitting  as  a  jury,  that  if  it  finds  from 
the  evidence  that  the  defendant  acted  in  a, 
wanton  and  reckless  manner  in  removing  the 
pole  and  its  appliances  he  is  liable  not  only 
for  actual  but  for  exemplary  damages,  is  as 
favorable  a  ruling  as  the  plaintiff  is  entitled 
to  have.  Maryland  Tel.,  etc.,  Co.  v.  Ruth 
(Md.),  14-576. 

11.  Taxation. 

VTben  taxation  of  poles  not  un- 
reasonable. —  The  rental  of  three  dollars 
per  pole  per  annum,  imposed  by  the  city  of 
Memphis  upon  telegraph  and  telephone  com- 
panies for  the  use  of  its  streets,  is  not  so  un- 
reasonable and  excessive  in  amount  as  to  in- 
validate the  ordinance  imposing  the  same. 
Memphis  v.  Postal  Tel.  Cable  Co.  (U.  S.), 
16-342. 

Poles,  wires,  etc.,  personalty.  —  For 
purposes  of  taxation,  the  poles,  wires,  and 
other  appliances  constituting  a  telegraph  line 
are  personalty  and  not  realty.  Western 
Union  Tel.  Co.  v.  Modesto  Irrigation  Co. 
(Cal.),  9-1190. 

Under  the  California  statute  providing  that 
the  term  "  improvements  "  shall  include  "all 
buildings,  structures,  fixtures,  fences,  and  im- 
provements erected  upon  or  affixed  to  land, 
except  telephone  and  telegraph  lines,"  and 
the  statute  providing  that  telegraph  and  tele- 
phone lines  shall  be  "  assessed  as  personal 
property  by  the  assessor  of  the  county,"  an 
irrigation  district  which  is  empowered  to  tax 
realty  only  cannot  impose  a  tax  on  the"  poles, 
wires,  and  other  appliances  constituting  a 
telegraph  line.  Western  Union  Tel.  Co.  v. 
Modesto  Irrigation  Co.  (Cal.),  9-1190. 

TEMPORARY  INJUNCTION. 

See  Injunctions,  4. 

Restraining  nuisances,  see  Nuisances,  6  b 

(4). 

TENANCY. 

See  Joint  Tenants  aot)  Tenants  in  Com- 
mon; Landlobd  and  Tenant. 


TENANTS  IN   COMMON. 

See  Joint  Tenants  and  Tenants  in  Com- 
mon. 


TENDER. 

Defense  to  action  for  conversion,  see  Trovee 
and  Conversion,  5  c. 

Effect  of  tender  on  lien  of  mortgage,  see 
Moktgages  and  Deeds  of  Trust,  10  b. 

Liability  of  clerk  for  interest  on  funds  paid 
into  coun,  as  tender,  see  Clerks  of 
Courts. 

Necessity  of  tender  of  amount  due  by  pledgor 
to  maintain  trover  against  pledgee,  see 
Trover  and  Conversion,  5  a. 

Prerequisite  to  specific  performance,  see  Spe- 
cific Performance,  3  f  (6). 

Ratification  of  tender  made  by 
stranger.  —  A  tendet  of  a  simple  debt  by  a 
mere  stranger  for  the  purpose  of  avoiding  a 
forfeiture  under  a  statutory  proceeding  in- 
stituted by  one  cotenant  against  another,  and 
not  involving  the  acquisition  of  any  right  or 
privilege  by  the  person  making  the  tender, 
or  the  surrender  of  any  right  or  property  by 
the  person  to  whom  it  is  made,  is  rendered 
valid  by  subsequent  timely  ratification  by  the 
person  in  whose  interest  the  tender  is  made. 
Forderer   v.  Schmidt    (U.   S.),  12-80. 

Title  to  money  tendered  by  payment 
into  court.  —  Where  a  defendant,  pursuant 
to  an  order  of  the  court,  pays  into  the  court 
as  an  unconditional  tender  a  sum  of  money 
which  he  claims  is  the  amount  due  by  him  to 
the  plaintiff,  the  title  to  the  money  so  paid 
passes  irrevocably  to  the  plaintiif,  though  he 
does  not  accept  the  tender,  and  the  court, 
upon  subsequently  granting  the  defendant 
permission  to  amend  his  answer  and  change 
the  issue,  has  no  power  to  permit  him  to 
withdraw  the  money.  Mann  v.  Sprout  (N. 
Y.),  7-95. 

Right  to  object  to  failnre  to  keep 
tender  good.  —  Where  it  appears  that  the 
amount  deposited  in  court  by  the  plaintiff  in 
an  action  of  replevin  for  the  purpose  of  dis- 
charging the  defendant's  lien  on  the  chattel 
in  controversy  remained  therein  until  the 
final  judgment,  wherein  the  defendant's 
rights  were  fully  protected,  the  defendant 
cannot  complain  of  the  plaintiff's  failure  to 
keep  good  the  tender  of  such  amount  made 
before  the  commencement  of  the  action  on 
the  ground  that  the  plaintiff  did  not  deposit 
the  same  until  several  months  after  filing  the 
complaint.  Andrews  v.  Hoeslich  (Wash.), 
14-1118. 


TENEMENT  HOUSES. 

Regulating  manufacture  of  clothing  in  tene- 
ment houses,  see  Health,  2  b. 

Validity  of  statute  requiring  water  closets 
in  tenement  houses,  see  Health,  2  b. 
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TENEIHENTS. 

Tenement    as    leasehold,    see    Landlord   and 
Tenant,  3  a. 


TEAM. 

Copyright  protection,  see  Copyright,  8. 

Duration  of  lease,  see  Landlord  and  Ten- 
ant, 3  b. 

Public  oflSee,  see  Judges,  1 ;  Justices  of  the 
Peace,  1  b;  Public  Officebs,  7. 

Service  on  jury  list,  see  Juey,  4  a. 


TERMINATION. 

Agency,  see  Agency,  1  b. 

Appellate  jurisdiction,  see  Appeal  and  Ek- 
ROB,  3  f. 

Belatioji  of  attorney  and  client,  see  Attor- 
neys at  Law,  3  f. 

Voyage,  see  Seamen,  2. 


TERMS. 

Imposition  of  terms  on  dismissal  of  appeal, 

see  Appeal  and  Eebob,  10  a. 
Imposition  of  terms  on  granting  new  trial, 

see  New  Trial,  5. 
Imposition  of  terms  on  successful  party,  see 

Appeal  and  Eebob,  18  e. 
Stipulations    of    railroad    tickets,    see    Cab- 

BIEBS,  6  c   (4). 


TERMS  AND  SESSIONS  OF  COURTS. 

See  Cottbts,  5. 

Entry   of   judgment   at   term   subsequent   to 

trial,  see  Judgments,  4. 
Expiration    of    term    of    court    as    aflfecting 

power  to  impose  sentence,  see  Criminal 

Law,  7  b  (2). 


TERRITORIAL  COURTS. 

See  Appeal  and  Ebbob,  3  c  (3). 

TERRITORY. 

Territorifil  lirpits  of  municipality,  see  Mu- 
nicipal  COBPOBATIONS,    3. 

Territorial  operation  of  injunction,  see 
Trademabks,  Trade  Names,  and  Un- 
fair Competition,  3  c   (4). 

Territorial  operation  of  statutes,  see  Stat- 
utes, 4  a. 

Territorial  operation  of  street  railway  fran- 
chises, see  Street  Railways,  4. 

Territorial  operation  of  subpcena,  see  Wit- 
nesses, I  a  (1). 


TEST. 

Testing  bias  or  prejudice  of  jurors,  see  Juby, 
Si. 


TESTAMENT. 


See  Wills. 


TESTAMENTARY  CAPACITY. 

See  Wills,  4, 

TESTIMONY. 

See  Depositions;  Evidence. 

THEATRES  AND  PUBLIC  RESORTS. 

1.  Statutory  Regulations,  1532. 

2.  Tickets  and  Admission,  1533. 

a.  Nature  of  rights  of  ticket  holder, 

1533. 

b.  Conditions  in  ticket,  1533. 

0.  Actions  for  refusal  of  admission, 

1533. 

3.  Rights,    Duties,   and   LiABruTY   of 

Proprietobs,    1533. 

a.  Right    to    exclude    persons    from 

theatre,   1533. 

b.  Duty  to  keep  theatre  open,  1533. 

c.  Duty  to  protect  patrons  from  in- 

jury, 1533. 

d.  Liability    for    loss    of    property, 

1534. 

e.  Actions,   1534. 

Baseball  grounds  as  nuisance,  see  Nui- 
sances, 1  b. 

Bull  fighting  as  nuisance,  see  Nuisances, 
1  b. 

Lease  of  municipal  property  for  amusement 
purposes,  see  Municipal  Corporations, 
7  b. 

Liability  of  scenic  railway  for  injury  to 
patron,  see  Carriers,  6  e  (1). 

Regulating  sale  of  admission  tickets,  see  Con- 
stitutional Law,  5  c. 

Superintendence  of  theatre  f^s  labor,  see  Sun- 
days AND  Holidays,  1  b. 

1.  Statutory  Regulations, 

Validity  of  ordinance  requiring  fire- 
man to  be  kept  on  dnty  in  theatre  at 
expense  of  owner.  ■—  A  city  has  no  power 
to  require  every  person  conducting  a  theatre 
to  employ  and  have  in  attendance  at  the 
theatre  during  performanees  a  fireman  de- 
tailed from  the  city  fire  department,  and  to 
pay  the  city  for  the  services  of  such  fireman. 
City  of  Chicago  v.  Weber   (111.),  30-359. 

Validity  of  ordinance  regulating 
honrs  for  operation  of  skating  rinks.— 
An  ordinance  forbidding  the  operation  of 
skating  rinks  between  the  hours  of  six  o'clock 
p.  m.,  and  si-K  o'clock  a.  m.,  is  unreasonable, 
because  a  place  of  amusement  of  that  char- 
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acter  so  restricted  as  to  hours  would  be  prac- 
tically suppressed.  Johnson  v.  Philadelphia 
(Miss.),  19-103. 

2.  Tickets  and  Admission. 
a.   Nature   of   rights   of  ticket   holdef. 

In  general.  —  Under  the  California  stat- 
iite,  a  ticket  of  admission  to  a,  public  place 
of  amusement  is,  when  sold,  an  irrevocable 
license  to  the  purchaser  of  the  ticket  to  oc- 
cupy a  place  in  the  place  of  amusement  dur- 
ing'the  performance;  and  this  right  is  a  right 
of  property,  and  the  ticket  which  represents 
the  right  is  also  a  species  of  property.  Ex  p. 
Quarg   (Cal.),  9-747. 

Theatre  ticket  as  license.  —  A  theatre 
ticket  is  a  license  issued  by  the  proprietor 
of  the  theatre  pursuant  to  a  contract  as  evi- 
dence of  the  right  of  the  holder  to  admission 
at  the  date  named  and  with  the  privileges 
specified,  subject  to  the  observance  of  any 
reasonable  condition  appearing  on  the  face 
of  the  ticket,  and  this  license  is  revocable  for 
a  violation  of  such  condition  by  the  holder. 
Collister  v.  Hayman   (N.  Y.),  5-344. 

Effect  of  license  to  ticket  specnlators. 
—  The  license  of  a  ticket  speculator  granted 
under  the  New  York  city  charter  authorizes 
him  to  conduct  his  business  on  the  sidewalk 
within  the  limits  prescribed.  This  license 
does  not  add  to,  or  take  from,  the  rights  of 
the  parties  to  the  contract  made  when  the 
proprietor  of  the  theatre  sells  a  ticket,  but 
the  rights  of  the  purchaser  and  the  duties 
of  the  proprietor  are  measured  by  the  terms 
of  the  contract  as  in  fact  made.  Collister  v. 
Hayman  (N.  Y.),  5-344. 

b.  Conditions  in  ticket. 
Validity  of  condition  that  admission 
will  be  refused  if  sold  on  sidewalk.  — 

A  condition  on  the  face  of  a  theatre  ticket 
that  if  sold  on  the  sidewalk  it  will  be  re- 
fused at  the  door  is  a  reasonable  condition 
and  within  the  power  of  the  proprietor  to 
make.  Such  a  condition  is  not  a  violation  of 
the  New  York  statute  providing  for  the  equal 
accommodation  of  all  persons  in  places  of 
public  accommodation  and  amusement.  Col- 
lister D.  Hayman   (N.  Y.),  5-344. 

A  condition  on  the  face  of  a  theatre  ticket 
that  it  will  be  refused  if  sold  on  the  sidewalk 
is  valid  and  may  be  enforced  against  the  orig- 
inal purchaser  and  all  subsequent  purchasers. 
Collister  v.  Hayman  (N.  Y.),  5-344. 

c.  Actions  for  refusal  of  admission. 
Bight  to  maintain  action  of  tres- 
pass. —  Where  the  managers  of  a  theatre 
fail  to  supply  to  the  holder  of  a  ticket  for  a 
reserved  seat  the  seat  for  which  his  ticket 
calls,  and  the  holder  refuses  to  take  another 
seat  oflFered  him,  whereupon  he  leaves  the 
theatre,  no  rudeness  or  violence  being  offered 
him  he  cannot  maintain  an  action  of  trespass 
for  the  price  of  the  ticket  and  for  incon- 
venience, annoyance,  mortification,  and  hu- 
miliation suffered  by  him.  Horne  v.  Noxon 
(Pa.),  5-349, 


Bight  to  maintain  action  in  tort  or 
for  breach  of  contract.  —  A  ticket  to  a 
theatre  or  other  place  of  amusement  is  a  mere 
license,  revocable  at  the  pleasure  of  the  pro- 
prietor of  the  amusement  resort,  and  there- 
fore the  holder  cannot  maintain  an  action  of 
tort  against  the  proprietor  for  refusing  to 
permit  him  to  occupy  the  seat  purchased,  or 
for  huhiiliiition  or  inconvenience  attending 
such  refusal;  but  as  the  ticket  constitutes  a 
contract  between  the  proprietor  and  the 
holder,  the  latter  may  maintain  an  action  for 
a  breach  of  the  contract.  Taylor  v.  Cohri 
(Ore.),  8-527. 

A  theatre  ticket  is  to  be  regarded  as  a 
mere  license,  for  the  revocation  of  which  be- 
fore the  holder  has  actually  been  given  his 
seat  and  has  taken  it,  his  only  remedy  is  in 
assumpsit  for  the  breach  of  the  contract. 
Horney  c.  Nixon  (Pa,.),  5-349. 

Measure  of  damages  for  refusal  of 
admission.  —  The  holder  of  a  ticket  en- 
titling him  to  a  seat  at  a  given  time  in  a 
place  of  amusement,  who  is  refused  admis- 
sion, is  entitled  to  recover  the  amount  paid 
for  the  ticket  and  such  necessary  expenses 
as  were  incurred  in  order  to  attend  the  per- 
formance. People  ex  rel.  Burnham  v.  Flynn 
(N.  Y.),  12-420. 

Sufficiency  of  complaint. —  A  complaint 
contains  a  suflBcient  statement  of  a  cause  of 
action  for  breach  of  a  contract  between  the 
proprietor  of  a  theatre  and  the  purchaser  of 
a  ticket,  where  it  states  that  the  defendant 
is  the  proprietor  of  a  theatre;  that  on  or 
about  a  certain  date  the  plaintiff  purchased 
of  the  defendant  a  ticket  for  seats  at  a  cer- 
tain performance  in  the  theatre;  that  such 
tickets  were  presented  at  the  proper  time  and 
place,  but  that  the  defendant  refused  to  per- 
mit the  plaintiff  to  enter  the  theatre  or  oc- 
cupy the  seats;  and  that  by  reason  thereof 
the  plaintiff  has  been  damaged  in  a  certain 
sum.      Taylor  v.  Cohn    (Ore.),  8-527. 

3.  Rights,  Duties,  and  Liability  of 
Pbopbietor. 

a.  Right  to  exclude  persons  from  theatre. 

In  absence  of  statute.  —  The  proprietor 
of  a  theatre  has  the  right  to  decide  who  shall 
be  admitted  to  witness  the  plays  he  produces, 
in  the  absence  of  any  express  statute  con- 
trolling his  action.  People  ea:  rel.  Burnham 
V.  Flynn   (N.  Y.),  12-420. 

b.  Duty  to  keep  theatre  open. 

Grant  of  license  as  imposing  duty.  — 

A  grant  of  a  license  to  a  theatre  is  not  a 
franchise  and  does  not  impose  upon  the  pro- 
prietors the  duty  to  keep  the  theatre  open. 
Collister  v.  Hayman   (N.  Y.),  5-344. 

c.  Duty  to  protect  patrons  from  injury. 

In  general.  —  The  proprietor  of  a  place 
of  amusement  is  bound  to  exercise  only  rea- 
sonable care  to  protect  his  patrons  from  in- 
jury. Williams  v,  Mineral  City  Park  Assoc, 
(la.),  5-924.. 
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University  athletic  association.  —  A 

university  athletic  association,  whicli  erects 
a  stand  or  bleacher  to  be  used  at  an  inter- 
collegiate football  game  by  spectators  who 
are  required  to  pay  an  admission  fee  for  the 
profit  of  the  association,  stands  in  the  posi- 
tion of  the  proprietor  of  a  public  resort,  and 
is  bound  to  exercise  a  high  degree  of  care  to 
prevent  disaster,  such  association  impliedly 
contracting  that,  but  for  latent  defects  not 
discoverable  by  the  use  of  reasonable  means, 
the  stand  is  safe.  Scott  r.  University  of 
Michigan  Athletic  Assoc.   (Miuh.),  l.i-51o. 

Proprietor  of  bathing  resort.  —  The 
proprietor  of  a  public  bathing  resort  which 
is  operated  for  hire  is  not  only  required  to 
exercise  ordinary  care  and  prudence  to  keep 
the  premises  in  a  reasonably  safe  condition, 
but  where  the  character  and  condition  of  the 
resort  are  such  that  because  of  deep  water, 
or  the  arising  of  a  sudden  storm,  or  other 
causes,  the  bathers  may  get  into  danger,  the 
law  imposes  upon  him  the  additional  duty 
of  having  in  attendance  some  suitable  person 
with  the  necessary  appliances  to  effect  res- 
cues; and  it  is  the  duty  of  the  proprietor 
to  act  with  promptness,  and  to  exert  every 
reasonable  effort  to  search  for  and  recover 
bathers  who  are  known  to  be  missing.  Larkin 
V.  Saltair  Beach  Co.  (Utah),  8-977. 

d.  Liability  for  loss  of  property. 

Proprietor  of  batb  bouse.  —  The  pro- 
prietor of  a  bath  house,  who  for  a  considera- 
tion furnishes  bath  rooms,  bathing  suits,  and 
other  accessories  of  a  bath  to  those  who  de- 
sire to  bathe  in  the  sea,  and  also  receives 
their  money,  jewelry,  or  other  valuables  for 
safekeeping,  is  a  depositary  for  hire  in  rela- 
tion thereto,  and  is  liable  for  any  loss  oc- 
curring from  the  want  of  ordinary  care  on  his 
part.     Walpert  v.  Bohan  (6a.),  8-89. 

e.  Actions. 

Sufficiency  of  declaration  for  loss  of 
property.  —  Allegations  of  declaration  con- 
sidered, in  an  action  against  the  proprietor 
of  a  bath  house  to  recover  for  the  loss  of 
valuables  deposited  by  the  plaintiff  with  the 
defendant's  agent  preparatory  to  bathing,  and 
held  sufficient  to  withstand  a  general  de- 
murrer.     Walpert  v.  Bohan  (Ga.),  8-89. 

Sufficiency  of  evidence.  —  In  an  action 
against  a  university  athletic  association  for 
damages  for  personal  injuries  sustained  by 
the  collapse  of  a  stand  erected  by  the  defend- 
ant on  the  athletic  field  of  the  university 
with  the  permission  of  the  authorities  there- 
of, evidence  examined  and  held  to  show  that 
in  erecting  such  stand  the  defendant  was  not 
the  agent  of  the  regents  of  the  university. 
Scott  I'.  University  of  Michigan  Athletic  As- 
soc.   (Mich.),  15-515. 

Where  in  an  action  against  a  university 
athletic  association  to  recover  damages  for 
personal  injuries  sustained  by  the  collapse 
of  a  stand  erected  by  the  defendant  for  the 
use  of  spectators  at  an  intercollegiate  foot- 
ball game,  the  jury  might  have  found  from 
(he  evidence  that  the  stand,  designed  to  sup- 


port five  thousand  persons,  collapsed  from 
inherent  and  discoverable  weakness  while  oc- 
cupied by  less  than  three  thousand  persons, 
the  court  cannot,  notwithstanding  the  testi- 
mony introduced  on  behalf  of  the  defendant 
that  the  stand  was  constructed  of  good  ma- 
terials by  a  competent  and  experienced 
builder  and  was  inspected  and  pronounced 
safe  by  engineers  and  other  admittedly  com- 
petent persons,  say  as  a  matter  of  law  that 
a  latent  and  not  a  patent  defect  existed. 
Scott  V.  University  of  Michigan  Athletic 
Assoc.    (Mich.),  15-515. 

Evidence  reviewed,  in  an  action  against  the 
proprietor  of  a  bathing  resort  to  recover  dam- 
ages for  his  negligence  resulting  in  the  drown- 
ing of  the  plaintiff's  intestate,  and  held  suf- 
ficient to  justify  the  jury  in  finding  that  the 
defendant  was  negligent  and  that  the  plain- 
tiff's intestate  was  free  from  contributory 
negligence.  Larkin  r.  Saltair  Beach  Co. 
(Utah),  8-977. 

Negligence  as  question  for  jury.  —  In 
an  action  to  recover  damages  for  personal  in- 
juries, where  it  appears  that  the  plaintiff, 
while  sitting  on  the  grand  stand  of  an  amuse- 
ment field,  was  struck  by  a  bottle  dropped 
from  the  band  platform  overhead,  and  it  also 
appears  that  the  defendant  permitted  dealers 
to  carry  bottled  liquors  to  persons  on  the 
band  platform,  it  is  for  the  jury  to  deter- 
mine whether  the  defendant  was  negligent  in 
not  keeping  the  floor  of  the  platform  clear 
of  bottles.  Williams  v.  Mineral  City  Park 
Assoc.   (la.),  5-924. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  where  it  appears  that  the 
plaintiff,  while  sitting  on  the  grand  stand  of 
an  amusement  field,  was  struck  by  a  bottle 
dropped  from  the  band  platform  overhead,  it 
is  for  the  jury  to  determine  whether  it  was 
negligence  for  the  defendant  to  fail  to  pro- 
vide such  an  inclosure  around  the  platform 
as  would  have  prevented  the  accident  from 
happening.  Williams  i".  Mineral  City  Park 
Assoc.   (la.),  5-924. 

Instructions  as  to  liability  of  pro- 
prietor for  act  of  servant.  —  In  an  action 
to  recover  damages  for  personal  injuries 
where  it  appears  that  the  plaintiff,  while 
sitting  on  the  grand  stand  of  an  amusement 
field,  was  struck  by  a  bottle  dropped  from  a 
band  platform  overhead,  it  is  proper  to  in- 
struct the  jury  that  the  defendant  is  not 
liable  for  the  bottle  so  carelessly  dropped  by 
his  servant,  a  member  of  the  band,  who  was 
drinking  beer  on  the  platform,  as  the  negli- 
gent act  of  the  servant  was  not  within  the 
scope  of  his  employment.  Williams  v.  Min- 
eral City  Park  Assoc.   (la.),  5-924. 


THEFT. 


See  Larcent. 


THEORY  OF  CASE. 

Conclus;veness  of  judgment  as  to  theory  of 
law  advanced  by  eoutisel,  see  JODG- 
UENTB,  6  b   (1), 


THREATS  — TIME. 
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Departure  from  theory  in  instructions,  see 
Fraud  and  Deceit,  6. 

Determination  by  appellate  court,  see  Ap- 
peal AND  Ekror,  12  a. 

Request  for  instructions  not  applicable  to 
theory  of  case,  see  Criminal  Law,  6  q 
(1). 

THREATS. 

Avoidance  of  deed  of  married  woman  pro- 
cured by  threats  against  husband,  see 
Husband  and  Wife,  2  d. 

Coercion  of  employers,  see  Labor  Combina- 
tions, 6. 

Evidence  of  threats  in  arson  case,  see 
Arson,  4. 

Evidence  of  threats  in  homicide  cases,  see 
Homicide,  6  a   ( 5 ) . 

Participation  in  homicide  under  threats,  see 
Homicide,  2. 

Preventing  witness  from  testifying,  see  Em- 
bracery. 

Threat  to  eject  passenger  as  actionable 
wrong,  see  Carriers,  6  g  (4). 

Relevancy  of  threats  to  procure  attendance 
of  witness,  see  Evidence,  2. 

What  constitutes  a  threat.  —  A  threat 
is  a  menace  of  such  a  nature  as  to  unsettle 
the  mind  of  a  person  on  whom  it  is  intended 
to  operate,  and  to  take  away  from  his  acts 
that  free,  voluntary  action  which  alone  con- 
stitutes consent.  State  v.  Louanis  (Vt. ), 
9-194. 

Natnre  of  offense  of  threat  to  accuse 
of  crime  \rith  intent  to  extort  money. — 
The  Vermont  statute  making  it  an  offense 
to  threaten  to  accuse  another  person  of  crime, 
with  an  intent  to  extort  money,  is  aimed  at 
blackmailing,  and  a  threat  of  any  public  ac- 
cusation is  as  much  within  the  reason  of  the 
statute  as  a  threat  of  a  formal  complaint 
by  course  of  law.  State  v.  Louanis  (Vt.), 
9-194. 

Admissibility  of  evidence  of  other 
threats  by  defendant.  —  In  a  prosecution 
for  threatening  to  accuse  another  person  of 
crime,  with  an  intent  to  extort  money,  evi- 
dence that  the  defendant  made  similar 
threats  to  other  persons  is  admissible  to  show 
that  the  threats  charged  were  made  with  the 
intent  alleged.  State  f.  Louanis  (Vt.),  9- 
194. 

Necessity  of  instruction  as  to  mean- 
ing of  term  "  extort."  —  In  a  prosecution 
under  the  Vermont  statute  for  threatening  to 
accuse  another  person  of  crime,  with  an  in- 
tent to  extort  money,  it  is  not  necessary  for 
the  court  to  define  the  word  "  extort  "  in  in- 
structing the  jury,  as  the  word  is  a  common 
one,  and  is  used  in  the  statute  in  its  ordi- 
nary sense.      State  r.  Louanis   (Vt.),  9-194. 

SufSciency  of  instructions.  —  In  a 
prosecution  under  the  Vermont  statute  for 
threatening  to  accuse  another  person  of 
crime,  with  intent  to  extort  money,  it  is  not 
erroneous  to  refuse  to  instruct  the  jury  that 
the  threat  must  be  such  as  to  overcome  the 
will  of  an  ordinarily  prudent  man,  where  the 
court  leaves  it  to  the  jury  to  say  whether 


"  the  threat  was  calculated  to  disturb  and 
unsettle  a  man's  mind  and  give  anxiety; 
whether  it  was  calculated  to  disturb  a  man 
and  unsettle  him  —  overcome  his  mind." 
State  V.  Louanis   (Vt.),  9-194. 


THRESHERS. 

Right  to  laborers'  liens,  see  Liens. 

TICKET   BROKERAGE. 

Sec  Carriers,  6  o  ( 2 ) ;  Theatres  and  Pub- 
lic Resorts,  2  a. 

Prohibition  of  ticket  brokerage  as  impairing 
obligation  of  contract,  see  Constitu- 
tional Law,  15  a. 

Reasonableness  of  ordinance  for  licensing 
ticket  brokers,  see  Municipal  Corpora- 
tions, 5  f   (2). 

Statutory  prohibition  of  ticket  brokerage,  see 
Constitutional  Law,  5  c;  9  b. 

TICKETS   AND   FARES. 

See  Carriers,  6  c. 

Failure  to  purchase  ticket  or  pay  fare  as 
ground  for  ejecting  passenger,  see  Car- 
biers,  6  g. 

Expression  in  title  of  subject  of  statute  to 
prevent  fraudulent  sale  of  railway 
tickets,  see  Statutes,  3  b. 

Lottery  tickets,  see  Lotteries. 

Power  of  municipality  to  prohibit  sale  or 
giving  away  of  street  car  transfers,  see 
Municipal  Corporations,  5  f.    (2). 

Railroad  ticket  as  subject  of  larceny,  see 
Larceny,  2  c. 

Right  of  holder  of  ticket  to  place  of  public 
amusement,  see  Theatres  and  Public 
Resorts,  2  a.. 


TIDE   LANDS. 

Ownership  of,  see  States,  1. 
Rights  of  lessee  on  tide  lands,  see  FiSH  AND 
Fisheries. 


TIE  VOTE. 

See  Elections,  7  e  (3). 

TIMBER. 

See  Loos  and  Lumber;  Woods  and  Forests. 
Reservation  of  timber  in  conveyance  of  land, 
see  Deeds,  3  e. 

TIME. 

Acceptance  of  goods  sold  under  verbal  con- 
tract, see  Frauds,  Statute  op,  9  b  ( 1 ) . 

Allowance  of  time  to  prepare  for  trial  see 
CWlitlNAL  liAvr,  6  C  (3), 
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Application  for  inquisition  of  insanity,  see 
INSANITY,  2, 

Application    for    vacation   of    judgment,    see 

Judgments,  9  b. 
Assertion  of  right  to  subrogation,   see  Sub- 

KOQATION,  3  c. 

Attainment  of  majority,  see  Infants,  1. 

Authority  of  agent  to  extend  time  of  pay- 
ment, see  Agency,  3  a  (2). 

Averment  of  time  of  larceny,  see  Laeceny, 
5  d. 

Commencement  of  actions  generally,  see 
Limitation  of  Actions. 

Commencement  of  actions  on  insurance 
policies,  see  Insurance,  3  c  ( I ) ;  5  m 
(2). 

Commencement  of  actions  on  judgments,  see 
Judgments,  12. 

Computation  of  time  as  affecting  rate  of  in- 
terest, see  UsuBY,  1  g. 

Determination  of  capacity  of  attesting  wit- 
ness to  will,  see  Wills,  3  e  (2). 

Disaffirmance  of  contract  by  infant,  see  In- 
fants, 2  b  ( 3 ) . 

Duration  of  contract  of  employment,  see 
Master  and  Sbbvant,  1  b. 

Duration  of  contract  6f  insurance,  see  Insue- 
ance,  5  f  (3). 

Duration  of  contract  of  suretyship,  see 
Suretyship,  3  c. 

Duration  of  judgment  lien,  see  Judgments, 
5  b. 

Duration  of  partnership,  see  Pabtnebship, 
1  d. 

Duration  of  tenancy,  see  Landlord  and  Ten- 
ant, 3  g. 

Duration  of  term  of  office  of  judges,  see 
Judges,  1. 

Duration  of  trusts,  see  Tbusts  and  Teus- 
TEES,  la  (3). 

Extending  time  of  payment  of  debt  as  dis- 
charge of  mortgage,  see  Mortgages 
and  Deeds  of  Trust,  8  a. 

Extension  of  time  for  filing  report  of  referee, 
see  Eeferencbs. 

Filing  bills  of  exceptions,  see  Appeal  and 
Errob,  9  b. 

Filing  claim  for  mechanics'  liens,  see  Me- 
chanics' Liens,  6  b. 

Filing  of  pleas  in  abatement,  see  Pleading,  6. 

Filing  transcript  on  appeal,  see  Appeal  and 
Ebbor,  8  b. 

Injuries  to  serant  in  consequence  of  exhaus- 
tion from  excessive  hours  of  labor,  see 
Master  and  Sebvant,  3  a. 

Laying  time  in  indictments,  see  Indictments 

AND   INFOEMATIONS,   4. 

Limitation  as  to  time  for  use  of  railroad 
tickets  generally,  see  Caebiebs,  6  c  (4). 

Limitation  as  to  time  of  using  tickets  over 
connecting  railroads,  see  Caebiebs,  6  c 

Limitation  of  time  for  argument  to  jury,  see 
Ceiminal  Law,  6  i. 

Limitation  of  time  for  presentment  of  claim 
for  loss  of  goods,  see  Caebiebs,  4  f  ( 2 ) . 

Limiting  argument  of  counsel,  see  Trial,  4  a. 

Loss  of  time  as  element  of  damage  for  in- 
juries to  property,  see  Damages,  9  d. 

Materiality  of  exact  date  of  commission  of 
crime,  see  CbimiNal  Law,  6  q.  (1), 


Meeting  of  jury  commissioners,  see  Jury,  4  a. 

Motions  for  new  trials,  see  New  Trial,  3  a. 

Omission  of  dates  in  indictment,  see  Indict- 
ments AND  Informations,  8. 

Part  payment  of  price  of  goods  purchased, 
see  Frauds,  Statute  of,  9  b  (4). 

Premature  passage  of  bill,  see  Statutes,  1  b. 

Questioning  constitutionality  of  criminal 
statute,  see  Criminal  Law,  2  a. 

Reasonable  time  for  removal  of  goods,  see 
Caeriees,  4  e. 

Regulation  of  hours  for  operation  of  skating 
rinks,  see  Theatres  and  Public  Re- 
sorts, 1, 

Removal  of  fixtures,  see  Fixtures,  6  c. 

Return  of  indictment,  see  Indictments  and 
Informations,  2. 

Sentencing  persons  convicted  of  crime,  see 
Ceiminal  Law,  7  b  (2). 

Service  of  bill  of  particulars,  see  Plead- 
ing, 7. 

Stipulations  as  to  performance  of  contract  of 
sale,  see  Vendor  and  Puechaseb,  1  d. 

Submission  of  interrogatories,  see  Trial,  8  a. 

Summoning  jurors,  see  Juby,  4  b. 

Taking  appeals,  see  Appeal  and  Ehbob,  7. 

Taking  effect  of  deed,  see  Deeds,  3  g. 

Taking  effect  of  statutes,  see  Statutes,  4  a; 
4  m. 

Determination  of  syatem  to  control 
in  £xing  hour  certain.  —  Where  a  contract 
provides  that  it  shall  begin  or  end  at  an  hour 
certain,  without  naming  the  standard  for  the 
reckoning  of  the  hour,  a  court  in  construing 
the  contract  will  hold  that  the  parties  in- 
tended the  system  in  most  common  use,  ov 
if  more  than  one  system  was  in  use  at  the 
place  where  the  contract  was  to  be  performed, 
the  court,  for  the  purpose  of  determining 
which  system  was  probably  intended  by  the 
parties,  will  receive  evidence  to  prove  the 
prevailing  custom  at  the  pla^e  of  perform- 
ance in  the  business  to  which  the  contract 
relates.  Rochester  German  Ins.  Co.  v.  Peas- 
lee-Gaulbert  Co.    (Ky.),  9-324. 

In  an  action  on  a  fire  insurance  policy  ex- 
piring at  "  noon "  on  a  specified  day,  it  is 
proper  for  the  court  to  submit  to  the  jury 
the  question  whether  the  word  "  noon "  as 
used  in  the  policy  was  intended  by  the  par- 
ties to  mean  twelve-o'clock  solar  time  or 
twelve  o'clock  standard  time,  and  to  instruct 
the  jury  that  if  they  believe  from  the  evi- 
dence that  at  the  time  the  policy  was  issued 
there  existed  in  the  place  of  performance  "  a 
custom  or  usage  with  reference  to  the  mean- 
ing of  the  word  '  noon,'  so  well  settled,  uni- 
formly acted  upon,  and  of  such  continuance 
as  to  raise  a  presumption  that  plaintiffs  and 
defendant  knew  of  it,  and  entered  into  the 
contract  of  insurance  sued  on  herein  with 
reference  to  it,  such  usage  will  govern  tlie 
jury  in  arriving  at  their  conclusion."  Ro- 
chester German  Ins.  Co.  v.  Peaslee-Gaulbert 
Co.  (Ky.),  9-324. 

Time  for  performance  of  act  not 
stated  in  agreement.  —  Where  the  time 
within  which  an  agreement  is  to  be  per- 
formed is  not  stated  the  law  implies  a  rea- 


TIME  OF  PASSAGE  —  TOREENS  ACTS. 


1537 


sonable  time.  Patrick  v.  Kirkland  (Fla.), 
12-540. 

Ezolnaion  of  first  day  and  inoluaion 
of  last  day  in  oompntation  of  time.  — 

When  time  is  to  be  computed  from  a  par- 
ticular day,  or  when  an  act  is  to  be  per- 
formed within  a  specified  period  from  or 
after  the  day  named,  the  rule  is  to  exclude 
the  first  day  designated  and  to  include  the 
last  day  of  the  specified  period.  Simmons  v. 
Hanne   (Fla.),  7-322. 

Exolnsion  of  Sunday  in  computation 
of  time.  —  Section  895  of  the  Nebraska  code 
applies  to  the  computation  of  time,  whether 
the  time  to  be  taken  into  account  is  days, 
months,  or  years;  and  where  an  act  is  to  be 
done,  or  is  permitted  to  be  done,  within  a 
specified  time,  and  the  last  day  is  Siinday, 
it  shall  be  excluded,  and  the  act  may  be  done 
on  the  following  day.  Johnston  v.  New 
Omaha,  etc.,  Elec.  L.  Co.  (Neb.),  20-1314. 

In  computing  time  within  which  an  act  re- 
quired by  statute  must  be  done,  if  the  last 
day  falls  on  Sunday  it  cannot  be  excluded, 
unless  the  intention  of  the  legislature  to  ex- 
clude is  manifest.  Simmons  v.  Hanne  (Fla.), 
7-322. 

Where  an  act  is  required  to  be  done  in  a 
certain  number  of  days  exceeding  a  week, 
Sunday  is  not  excluded  from  the  computa- 
tion; but  if  the  number  of  days  is  less  than 
seven,  Sunday  is  not  counted.  Craig  c.  U.  S. 
Health,  etc.,  Ins.  Co.    (S.  Car.),  15-216. 

Exclusion  of  half  holiday  in  compu- 
tation of  time  exclusive  of  Sundays 
and  holidays.  —  The  statute  of  the  District 
of  Columbia  making  Saturday  afternoons 
half  holidays  expressly  abrogates  the  rule 
that  the  law  takes  no  note  of  the  fractions 
of  a  day,  and  in  computing  the  time  within 
which,  exclusive  of  Sundays  and  holidays, 
an  act  is  required  by  law  to  be  performed, 
Saturday  half  holidays  are  to  be  deducted, 
each  being  counted  as  one-half  day.  Ocum- 
paugh  V.  Norton   (D.  C),  2-133. 

Meaning  of  word  "  to  "  as  used  with 
reference  to  time.  —  The  word  "  to "  as 
used  in  an  order  extending  the  time  for  mak- 
ing and  serving  a  case  ''to  "  a  certain  day  is 
a  term  of  exclusion,  and  the  time  granted 
expires  at  midnight  of  the  day  preceding  the 
day  named.     Maynes  v.  Gray   (Kan.),  2-518. 

Meaning  of  word  "  month  "  as  used 
with  reference  to  time.  —  The  term 
"  months,"  when  used  in  a  statute,  means  the 
calendar  months,  not  the  lunar  months,  un- 
less there  is  something  in  the  statute  which 
indicates  that  the  contrary  meaning  is  in- 
tended.     Simmons  v.  Hanne  (Fla.),  7-322. 

Judicial  notice  of  meaning  of  word 
"  noon."  —  For  a  great  many  years  the  word 
"  noon  "  had  a,  fixed,  certain,  and  universally 
understood  meaning,  and  had  reference  alone 
to  the  physical  fact  of  the  coincidence  of 
the  centre  of  the  sun's  circle  with  a  given 
meridian  of  the  earth;  but  courts  will  take 
judicial  notice  of  the  fact  that  in  recent 
years  the  custom  has  grown  to  be  almost 
general  throughout  the  country  to  give  the 
word  "  noon  "  a  slightly  different  meaning, 
owing  to  the  adoption  of  what  is  commonly 
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called  "  standard  time."  Rochester  German 
Ins.  Co.  V.  Peaslee-Gaulbert  Co.  (Ky.),  9- 
324. 

TIME  OF  PASSAGE. 

Construction  of  phrase  "  at  the  time  of  the 
passage  of  this  act,"  see  Stjvtutks,  4  d. 


TIPS. 

Tips  as  earnings  within  Workmen's  Compen- 
sation Act,  see  Masxeb  and  Sebvant, 
3  m  (3). 

TITLE. 

Action  to  quiet  title,  see  Queitino  Title  — 
Removal  of  Cloud. 

Conformity  of  title  with  subject  of  statute, 
see  Statutes,  3. 

Defective  title  as  affecting  liability  of  pur- 
chaser at  sheriff's  sale,  see  Execu- 
tions, 8. 

Estoppel  of  tenant  to  deny  landlord's  title, 
see  Landlord  and  Tenant,  8. 

Fee  in  streets,  see  Streets  and  Highways,  3. 

Personal  representatives'  title  to  decedents' 
estates,   see   Executobs   and   Adminis- 

TBATOBS,    5. 

Recourse  to  title  in  construction  of  statutes, 
see  Statutes,  4  f. 

Recovery  for  conversion  as  transfer  of  title, 
see  Tboveb  and  Conveesion,  5  f. 

Subject  of  ordinance  expressed  in  title,  see 
Municipal  Coeporations,  5  f.   (1). 

Sufficiency  of  title  to  support  replevin,  see 
Replevin,  2. 

Trial  of  title  to  attached  property,  see  At- 
tachment, 6  d. 


TOBACCO. 

Tobacco  factory  as  nuisance,  see  Nuisances, 
1  b. 

TOLL   BRIDGES. 

See  Bbidoss. 

TOLL  ROADS. 

See  Turnpikes  and  Toll  Roads. 

TOMBSTONES. 

Bequest    for     erection     of    tombstones,     see 
Wills,  9  h. 


TORPEDOES. 

Duty  as  to  inspection  of  railroad  torpedoes, 
see  Master  and  Servant,  3  c  (2), 


TORREIfS  ACTS. 
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TORTS. 

See  False  Impeisonment;  Libel  and  Slan- 
DEB;  Malicious  Ebosecution;  Negli- 
gence. 

Action  sounding  in  tort  or  contract,  see 
Actions. 

Arrest  on  judgment  in  tort  action,  see  Im- 
prisonment FOR  Debt  akd  in  Civil 
Cases. 

Arrest,  see  False  Imprisonment. 

Bankruptcy  as  affectiilg  liability  for  tort, 
see  Bankeuptcy,  9. 

Civil  liability  for  seduction,  see  Seduction. 

Contribution  between  tortfeasors,  see  Con- 
tribution. 

Deprivation  of  right  to  vote,  see  Elections, 
10. 

Improper  construction  anii  maintenance  of 
irrigation  ditch,  see  Irrigation.  . 

Inducing  breach  of  contract,  see  Interfer- 
ence WITH  Contract  Relations,  1. 

Injuries  by  animals,  see  Animals,  2. 

Injuries  by  parent  to  child,  see  Parent  and 
Child,  2  a.  ;:. 

Injuries  caused  by  defective!  condition  of  de- 
mised premises,  see  Landlord  and  Ten- 
ant, 5  h. 

Injuries  caused  by  explosions,,  see  Explo- 
sions AND  Explosives.. 

Injuries  caused  by  fire,  see  ElRBS. 

Injuries  to  pauper  by '.  officer^  of  almshouse, 
see  Poor  axd  Poor  Laws. 

Injuries  to  property  by  railroads,  see  Eail- 
EOADSj  7.  : 

Injury  to  business  of  others  by  combinations 
and  strikes,   see  Labor  Combinations. 

Interest  on  amount  recoverfed,  see  Damages. 

Joinder  of  tort  and  contract,  see  Actions. 

Joint  tortfeasors,  see  Animals,  2  h;  Con- 
tribution; Damages,  14  b;  False  Im- 
prisonment, 2;  Judgments,  4;  Re- 
lease, 4;  Trial;  8  g. 

Judgment  against  one  of  several  joint  tort- 
feasors, see  Judgments,  4. 

Jurisdiction  of  admiralty  courts,  see  Ad- 
miralty. 

Law  governing  as  to  Unlawful  character  of 
act,  see  Conflict  op  Laws,  6. 

Liability  of  carrier  for  acts  of  insane  agent, 
see  Carriers,  4  d  (1). 

Liability  of  corporation  ior  torts  of  officers, 
see  Corporations,  5  'b. 

Liability  of  drainage  district,  see  Drains. 

Liability  of  electric  company,  see  Elec- 
tricity, 2. 

Liability  of  IvMband  for  torts  of  wife,  see 
Husband  and  Wife. 

Liability  of  innkeeper  for  acts  of  guest,  see 
Inns,  Boarding  Houses,  and  Apart- 
ments, 8. 

Liability  of  innkeeper  for  personal  injuries 
to  guest,  see  iNNS,  Boarding  Houses, 
and  Apartments,  6. 

•liability  of.  principal  for  torts  of  agent,  see 
Agency,  3  c. 

Liability  of  seller  to  third  persons  for  de- 
fects in  article  sold,  see  Sales,  7. 

Liability  under  civil  damage  acts,  see  Intoxi- 
cating Liquors,  8. 

Libel,  see  Libel  and  Slander. 


Limitation  of  actions  for  torts,  see  Lli^ltA- 

TioN  OF  Actions,  4  a   (2)    (a). 
Malicious  prosecution,  see  MaucIOCS  PboSE- 

cution. 
Malpractice    by   physician,    see    Physicians 

AND  Surgeons,  6. 
Liability  of  firm   for  negligence  of  partner, 

see  Partnership,  5  a. 
Liability  of  gas  companies,  see  Gab  and  Gas 

Companies,  5. 
LiEjbility   of   parent   for   torts   of   ehild,   see 

"'" Parent  and  Child,  3  h.  '         .    i . 
Liability  of  states  for  torts,  see  States,  10. 

Liability   of   ward   for   guardian's   act«,    see 

GUARDIAN    AND    WABD,    4. 

Municipal  liability  for  injuries  in  collection 
and  removal  of  garbage,  see  Health, 
2  a  (3).  -     .  i. 

Municipal  torts,  see  Municipal  Corpora- 
tions, 9.      ''  .  ■      -   ; 

Negligence  or  delay  in  delivery  of  telegrams, 
see  Telegraphs  and  Telephones,  7. 

Negligent  sale  of  poisons,  see  Drugs  and 
Druggists. 

New  promise  as  removing  bar  of  statute  of 
limitations,  see  Limitation  op  Ac- 
tions, 5  a. 

Officer  and  instigator ,  of  arrest  as  joint  tort- 
feasors, see  False  Imprisonment,  2i 

Owners  of  trespassing  dogs  as  joint  tort- 
feasors, see  Animals,  2  h. 

Personal  injuries  by  school  officers  to  pupils, 
sefe  Schools,  2.  ,       . 

Personal  injuries  caused  by  cutting  holes  in 
ice,  see  Ice. 

Personal  injuries  to  persons  on  or  near  rail- 
'         road  tracks,  see  Railroads,  8. 

Personal  injuries'  to  servants,  see  Master 
and  Servant,  3. 

Personal  injury  in  initiating  member  of  so- 
ciety, see  Societies  and  Unincorpo- 
rated Associations,  1.  .    •  - 

Proceeds  of  claim  for  tort  as  asset  in  bank- 
ruptcy, see  Bankruptcy,  4. 

Refusal  to  admit  ticket  holder  to  ;^Iace  of 
publie  amusement,  see  Theatres  and 
■  •   Public  Resorts,:  2  c. 

Release  by  infant  from  liability  for  tort,  see 
Infants,  2  b  (1).  ! 

Release  of  one  joint  tortfeasor  as  release  of 
all,  see  Release,  4.  it 

Revival  of  cause  of  action,  see  Abatement 
and  Revival.        - 

Right  of  action  for  tort  as  asset  in  bank- 
ruptcy, see  Bankruptcy,  11. 

Right  of  action  for  tort  as  corttract-  right 
within  protection  of  constitution,  see 
Constitutional  Law,  15  a. 

Setting  aside  verdict  as  to  one  of  two  joint 
tortfeasors,  see  Trial,  8  g. 

Set-off  of  claim  of  damages  for  tort,  see  Set- 
off AND  Counterclaim,   1  a. 

Slander,  see  Libel  and  Slandeb. 

Verdict  against  joint  tortfeasors,  see  Dam- 
ages,  14  b. 

Waiver  of  tort.  See  Set-off  and  Counter 
claim,  la.  -  •      . 

Wrongful  expulsion  of  member;  of  society, 
see  Societies  and  Unincorporated  As- 
sociations, 2, 
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^YI'ongful  levy  of  execution,  see  Executions, 
ID. 

Wrongful  sale  under  attachment,  see  Sher- 
iffs AND  Constables,  2. 

Lawful  act  perfarmed  xirith  bad  mo* 
tive  as  tort.  —  A  complaint  which  states, 
in  substance,  that  the  defendant,  a  banker 
and  man  of  wealth  and  influence  in  the  com- 
munity, maliciously  established  a  barber 
shop,  employed  a  barber  to  carry  on  the  busi- 
ness, and  used  his  personal  influence  to  at- 
tract customers  from  the  plaintiff's  barber 
shop,  not  for  the  purpose  of  serving  any 
legitimate  purpose  of  his  own,  but  for  the 
sole  purpose  of  maliciously  injuring  the 
plaintiff,  whereby  the  plaintiff's  business  was 
ruined,  states  a  cause  of  action.  Tuttle  v. 
Buck   (Minn.),  16-807. 

An  act  lawful  in  itself  is  not  converted  by 
£l  malicious  or  bad  motive  into  an  unlawful 
act.  so  as  to  make  the  doer  of  the  act  liable 
in  a  civil  action.  J.  F.  Parkinson  Co.  v. 
Building  Trades   Council    (Cal.),    16-1165. 

Persuadi;^g  a  sovereign  power  to  seize 
property  or  to  do  any  other  act  cannot  be  a 
tort,  for  the  fundamental  reason  that  it  is  a 
contradiction  in  terms  to  say  that  within  its 
jurisdiction  it  is  unlawful  to  persuade  a 
sovereign  power  to  bring  about  a  result  that 
it  declares  by  its  conduct  to  be  desirable  and 
proper.  The  very  meaning  of  sovereignty  is 
that  the  decree  of  the  sovereign  makes  law. 
American  Banana  Co.  v.  United  Fruit  Co. 
(U.  S.),  16-1047. 

Intent  as  controlling  factor.  ^  In  civil 
actions  for  wrongs,  the  intent  of  the  party 
charged  with  the  wrong  is  frequently  of  con- 
trolling effect  on  the  conclusion  to  be  reache'd 
in  the  action.  Adams  v.  Gillig  (N.  Y.),  20- 
910. 

Soliciting  sesnal  intercourse  as  tort. 
—  No  cause  of  action  lies  in  favor  of  a 
woman  against  a  man  who  solicits  her  to 
have  sexual  intercourse  when  such  solicita- 
tion is  unaccompanied  by  assault  or  trespass 
on  her  person.  Reed  v.  Maley  (Ky. ),  2- 
4S3. 

Extent  of  liability  ot  wrongdoer.  —  A 
tortfeasor  is  liable  for  the  natural  conse- 
quences that  will  probably  result  from  his 
wrongful  act.  Brame  v.  Light,  etc.,  Co. 
(iliss.),  20-1293. 

A  tortfeasor  is  aiiswerable  for  all  the  con- 
atquences  that  in  the  natural  course  of  events 
flow  fi^m  his  unlawful  acts,  though  those  re- 
sults are  brought  about  by  the  intervening 
agency  of  others,  provided  that  the  interven- 
ing agents  are  set  in  motion  by  the  primary 
wrongdoer,  or  that  their  acts  are  the  natural 
consequences  of  his  original  act.  Hilligas  v. 
Kuns   (Neb.),  20-1124. 

Necessity  of  allegation  of  place  of 
injury  In  colnplaint.  —  In  an  action  to 
recover  damages  for  a  tort,  the  complaint 
should  allege  the  place  where  the  injury  oc- 
curred, in  order  to  give  the  defendant  an  op- 
portunity to  Set  up  all  defenses  which  might 
arise  by  reason  of  the  law  of  the  place  where 
the  inJTiry  occurs.  MoClain  v.  LewiSton  In- 
terstate Pair,  etc.,  Assoc.    (Idaho),  20-60. 


Joinder  of  defendant  unconnected 
'nritb  tort  as  defeating  recovery.  —  In  an 

action  for  tort  against  mora  than  one  de- 
fendant joint  liability  need  not  be  proved, 
and  the  joinder  with  a  defendant  iwho  is  lia- 
ble for  other  defendants  who  are  uneonllected 
with  the  commission  of  the  tort  will  not  de- 
feat a  recovery  against  the  one  who  is  liable. 
Lovelace  v.  Miller    (Ala.),   14-1139.     . 

Determination  of  question  of  malice. 
—  The  question  whether  injuries  for  which 
an  action  of  tort  is  brought  are  wilful  and 
malicious  is  not  to  be  determined  solely  from 
an  inspection  of  the  pleadings,  but  from  the 
record  as  a  whole  and  the  findings  Of  the 
court  in  granting  a  close  jail  certificate  de- 
termining that  the  acts  complained  of  are 
of  a  malicious  and  wilful  character.  Flan- 
ders V.  Mullin  (Vt.),  12-1010. 

Dismissal  of  action  where  justifica- 
tion shown  by  plaintiff.  —  Although  the 
burden  of  providing  a  defense  of  justifica- 
tion rests  upon  the  defendant  in  an  aetion 
of  tort,  still,  where  the  facts,  making  out  the 
justification  appear  from  the  plaintiff's  evi- 
dence, a  verdict  in  favor  of  the  defendant 
should  be  directed  as  a  matter  of  law.  Con- 
nors r.  Cunard  Steamship  Co.  (Mass.),  17- 
1051. 

TOTAL   DISABILITT. 

See  Insurance,  8  a,  (3). 

TOTAL   LOSS. 

In  marine  insurance,  see  Insurance,  6. 

TOWAGE. 

Duty  of  vessel  in  to^v  to  'anticipate 
negligence  of  titg.  —  A  barge  in  toW  has 
the  right  to  expect  that  the  tug  will  be  rea- 
sonably Well  navigated,'  and  to  act  on  that 
belief;  and  therefore  it  is  not  chargea\)le 
with  any  part  of  the  blame  of  coming  into 
collision  with  a  vessel  at  anchor,  where  the 
collision  is  caused  by  the  faulty  navigation 
of  the  tug  and  could  be  avoided  by  the  barge 
only  by  anticipating  the  fault  of  the  tu^. 
Lightship  Comet  v.  W.  H.  No.  1  (lilng.),  19- 
299. 

TOWNS. 

See  MUNICIPAL  Corporations. 

Liability  of  township  for  defective  roads,  see 

Streets  and  HighvVays,  7. 
Power  of  town  court  to  punish  for  contempt, 

see  Contempt,  2. 

TBAOKS. 

Opinion  evidence  as  to  similarity  of  tracks. 

see  Criminal  Law,  6  n   (7), 
Using  shoes  of  accused  to  identify  tracks  as 

compelling    the     giving    of     testimony 

against    himself,    see    Criminal    Law. 

.6  n   (1). 
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TRADE. 

Interference  with  trade  or  calling,  see  Con- 
spiracy, 1  a, 

Bestraint  of  trade,  see  Monopolies  and  Cob- 
FOBATE  Trusts. 

Right  to  organize  in  pursuit  of  trade  or 
calling,  see  Labor  Combinations,  4. 

Words  affecting  person  in  his  trade,  see  LiBGL 
and  Slandeb,  2  i. 


TRADE  CUSTOM. 

See  Usages  and  Customs. 

TRADE  FIXTURES. 

See  Fixtures,  6  b. 


TRADEMARKS,  TRADE  NAMES,  AND 
UNFAIR   COMPETITION. 

1.  Subjects    of    Trademark    or    Trade 

Name,   1540. 

2.  Assignability  or   Trademabs,    1540. 

3.  Infringement  and  Unfaib  Competi- 

tion, 1540. 

a.  In  general,  1540. 

b.  What     constitutes     infringement 

and  unfair  competition,  1540. 

c.  Actions,   1541. 

(1)  In  general,  1541. 

(2)  Defenses,  1542. 

(3)  Evidence,  1542. 

(4)  Relief,    1542. 

Prohibition  of  use  of  arms  or  seal  of  state  aa 
trademark,  see  Constitutional  Law, 
9  b. 

Taxation  of  trademarks,  see  Taxation,  2  c. 

1.  Subjects  of  Trademaek  or  Trade  Name. 

DesoriptlTe  trords  as  subject  of  trade- 
mark. —  As  applied  to  eyeglass  frames,  the 
hyphenated  coined  words  "  shur-on "  and 
"  sta-zon "  are  not  purely  inventive  words, 
but  are  merely  corruptions  of  words  descrip- 
tive of  some  special  merit  possessed  by  the 
articles  to  which  they  are  applied,  and  there- 
fore neither  word  can  properly  be  the  sub- 
ject of  exclusive  use  as  a  trademark.  Kir- 
stein  V.  Cohen   (Can.),  9-762. 

Color  as  snbject  of  trademark.  —  A 
trademark  cannot  be  acquired  in  the  use  of 
a  color  not  connected  with  some  symbol  or 
design.  In  re  L.  E.  Waterman  Co.  (D.  C), 
18-1033. 

Symbol  of  keystone  as  subject  of 
trademark.  —  The  symbol  of  the  keystone 
of  an  arch  is  susceptible  of  exclusive  appro- 
priation as  a  trademark,  and  its  use  by  an- 
other upon  similar  products  after  such  adop- 
tion and  registration  by  the  owner  is  an  in- 
fringement of  his  monopoly  and  remediable 
in  equity.     Buzby  v.  Davis   (U.  S.),  10-68. 

Title  of  comic  section  of  newspaper 
<ii  subject  «f  trademark.  •«  Under  the 


Canada  statute  defining  what  may  be  reg- 
istered as  trademarks,  as  "  all  marks,  names, 
labels,  brands,  packages,  or  other  business 
devices  which  are  adopted  for  use  by  any 
person  .  .  .  for  the  purpose  of  distinguish- 
ing any  manufacture,  product,  or  article  of 
any  description  manufactured,  produced, 
compounded,  packed,  or  offered  for  sale  "  the 
term  "  Buster  Brown "  or  "  Buster  Brown 
and  Tige "  used  as  the  title  to  a  comic  sec- 
tion of  a  newspaper  cannot  be  registered  as 
a  trademark.  New  York  Herald  Co.  v.  Ot- 
tawa Citizen  Co.   (Can.),  144-270. 

Acquisition  of  trade  name  by  benev- 
olent association.  —  Where  an  association 
known  as  the  Knights  of  Pythias,  with  a  su- 
preme lodge  incorporated  in  the  District  of 
Columbia,  and  a  grand  lodge  unincorporated 
in  this  state,  the  main  objects  of  which  were 
fraternal  and  benevolent,  but  which  received 
and  owned  large  amounts  of  property  and 
had  an  insurance  feature,  acquired  a  propri- 
etary right  in  the  name  by  which  it  was 
known  and  under  which  it  operated,  no  other 
association  of  persons  organized  for  similar 
purposes  had  the  right  to  fraudulently  copy 
or  infringe  upon  that  name.  Creswill  v. 
Grand  Lodge   (Ga.),  18-453. 

2.  Assignability  of  Tbademabe. 

In  general,  —  A  trademark  is  not  assign- 
able. Falk  V.  American  West  Indies  Trading 
Co.    (N.  y.),  2-216. 

Trademark  used  to  distinguish  one 
article  from  another,  —  A  trademark  used 
merely  to  distinguish  one  cigar  from  another 
is  not  an  exception  to  the  general  rule  as  to 
the  assignability  of  trademarks.  Falk  r. 
American  West  Indies  Trading  Co.  (N.  Y.), 
2-216. 

3.    Infringement   and   Unfair    Compe- 
tition. 

a.  In  general. 

Right  to  pass  off  goods  as  those  of 
rival  trader,  —  One  has  no  right  to  pass  off 
his  goods  as  the  goods  of  a  rival  trader.  In- 
ternational Silver  Co.  v.  Wm.  H.  Rogers 
Corp.   (N.  J.),  2-407. 

b.  What  constitutes  infringement  and  unfair 
competition. 

In  general.  —  Seeking  to  induce  the  pub- 
lic to  believe  that  one's  product  is  that  of 
another  is  unfair  competition,  but  mere  du- 
plication as  to  the  details  of  a  device  is  not, 
regardless  of  any  confusion  as  to  the  source 
of  manufacture  caused  thereby.  Westcott 
Chuck  Co.  V.  Oneida  Nat.  Chuck  Co.  (N.  Y.), 
20-858. 

Where  a  bill  in  equity  contains  averments 
that  the  complainant  has  made  and  sold  oils 
and  lubricants  for  nineteen  years  under  the 
name  "  Keystone  Lubricating  Company "  un- 
til his  products  have  become  known  through- 
out the  markets  of  the  world  as  the  Key- 
stone oils  and  lubricants,  and  that  after  his 
trade  had  been  established  seventeen  years 
and  his  ttftde  name  and  his   products  h<td 
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becdme  known  as  the  Keystone  Lubricating 
Company  and  the  Keystone  oils  and  lubri- 
cants, respectively,  the  defendants,  for  the 
purpose  of  deceiving  the  purchasers  and  sell- 
ing their  goods  as  those  of  the  complainant, 
commenced  and  continued  to  make  and  sell 
inferior  and  less  costly  oils  and  lubricants 
under  the  name  Keystone  Oil  Company,  and 
have  succeeded  and  are  succeeding  in  this 
way  in  palming  off  their  products  as  those  of 
the  complainant,  the  bill  makes  out  a  case 
showing  that  the  use  of  the  word  "  Keystone  " 
by  the  defendant  constitutes  unfair  competi- 
tion and  entitles  the  complainant  to  a  relief 
in  equity.     Buzby   c.  Davis    (U.   S.),    10-68. 

Use  of  personal  or  corporate  name.  — 
A  corporation,  the  name  of  which  has  been 
selected  with  intent  to  profit  by  the  trade 
reputation  of  another  by  means  of  the  sim- 
ilarity of  names,  is  not  entitled  to  use  its 
corporate  name  in  a  business  in  whiclv  the 
use  thereof  is  likely  to  lead  purchasers  to 
buy  its  goods  for  the  goods  of  those  by  whose 
reputation  it  seeks  to  profit.  International 
Silver  Co.  r.  William  H.  Rogers  Corp.  (N. 
J.),  3-804. 

Where  it  appears  that  a  person  or  corpo- 
ration is  using  a  particular  name  to  desig- 
nate his  goods  in  such  a  manner  as  to  pass 
off  the  same  as  the  goods  of  his  rival,  the 
latter  is  entitled  to  restrain  such  use.  Inter- 
national Silver  Co.  v.  Wm.  H.  Rogers  Corp. 
(N.  J.),  2-407. 

A  corporation  may  be  enjoined  from  using 
a  name  or  conducting  its  business  under  a 
name  so  similar  to  the  name  of  a  previously 
established  corporation,  association,  partner- 
ship, or  individual  engaged  in  the  same  line 
of  business,  that  confusion  or  injury  results 
therefrom.  Martel  i\  St.  Francis  Hotel  Co. 
(Wash.),  16-593. 

Under  the  facts  of  this  case,  the  rulings 
made  by  some  courts  that  generally  a  for- 
eign corporation  has  no  right  to  enjoin  a 
domestic  corporation,  which  has  been  char- 
tered under  a  similar  name,  from  continuing 
to  do  business  thereunder,  especially  in  the 
absence  of  fraud,  are  not  applicable.  Cres- 
will  r.  Grand  Lodge   (Ga.),  18-453. 

A  corporation  may  be  enjoined  from  using 
a  trade  name  lawfully  adopted  prior  thereto 
by  a  copartnership  engaged  in  a  like  busi- 
ness at  the  same  place,  and  the  good  faith 
of  the  corporation  in  using  the  name  is  not 
material.     Nesne  V.  Sundet   (Minn.),  3-.30. 

Addition  of  xrorda  to  name  as  affect- 
ing infringement.  —  The  mere  addition  to 
the  distinctive  name  of  the  defendants'  as- 
sociation of  the  words,  "of  North  America, 
South  America,  Europe,  Asia,  Africa,  and 
Australia,  jurisdiction  of  Georgia,"  cannot 
!)/>  declared  as  matter  of  law  to  constitute 
such  a  diflference  as  to  make  the  name  so 
altered  free  from  the  complaint  of  being  an 
infringement  contrary  to  law.  Creswill  v. 
Grand  Lodge   (Ga.),  18-453. 

Use  of  geographical  or  descriptive 
terms  to  deceive.  —  The  use  of  geographi- 
cal or  descriptive  terms  to  palm  ofT  the  goods 
of  one  manufacturer  or  vendor  as  those  of 
another    may   constitute    unfair    competition 


and  may  be  lawfully  enjoined  by  a  court  of 
equity  to  the  same  extent  as  the  use  of  any 
other  terms  or  symbols.  Buzby  v.  Davis 
(U.  S.),  10-68. 

Conceding,  but  not  deciding,  that  the  word 
"  Keystone  "  is  a  geographical  term  and  not 
susceptible  of  m.onopolization  as  a,  trade- 
mark, yet  its  use  by  one  manufacturer  in  his 
trade  name  or  on  his  products  to  palm  them 
off  as  those  of  another  may  constitute  un- 
fair competition  and  entitle  the  latter  to  an 
injunction  and  damages.  Buzby  r.  Davis 
{V.  S.),  10-68. 

Use  of  vord  "  sta-zon  "  to  denote  eye- 
glasses as  infringement  on  "  shur-on." 
—  A  trader  in  eyeglass  frames  who  uses  the 
word  "  sta-zon  "  to  designate  his  goods  is  not 
guilty  of  fraudulently  counterfeiting  similar 
goods  advertised  by  another  trader  under  the 
name  "  shnr-on,"  as  the  words  are  neither 
visually  nor  phonetically  alike,  and  therefore 
the  use  of  the  former  word  is  not  calculated 
to  mislead  the  purchasing  public  into  the 
belief  that  thej'  are  buying  goods  described 
by  the  latter  word.  Kirstein  y.  Cohen  (Can.), 
9-762. 

Sale  of  patented  article  after  expira- 
tion of  patent.  —  Though  the  patentee  of  a 
device  loses  the  exclusive  right  to  manufac- 
ture on  the  expiration  of  the  patent,  he  is 
entitled  to  protection  against  unfair  compe- 
tition. Westcott  Chuck  Co.  v.  Oneida  Nat. 
Chuck  Co.   (N.  Y.),  20-858. 

The  making  and  sale  of  unmarked  repair 
parts  for  a  well-known  machine  on  which  all 
patents  have  expired,  by  others  than  the 
makers  of  the  machine,  is  not  an  act  of  un- 
fair competition  unless  such  parts  are  put 
out  as  the  goods  of  the  original  patentee. 
Bender  t;.  Enterprise  Mfg.  Co.  (U.  S.),  13- 
649. 

c.   Actions. 

(1)    In  general. 

Treatment  of  wrongdoer  as  trnstee  of 
injured    competition    as    to    profits.    — 

Equity  will  treat  one  who  has  been  guilty  of 
unfair  competition  as  a  trustee  for  the  in- 
jvired  competitor  so  far  as  the  former  has 
derived  profits  from  his  acts.  Westcott 
Chuck  Co.  V.  Oneida  Nat.  Chuck  Co.  (N.  Y.), 
20-858. 

Ezclnsive  rigbt  to  nse  name  as  con- 
dition precedent  to  relief.  —  Where  a 
trade  name  is  unlawfully  used  for  the  pur- 
pose of  profiting  by  the  trade  reputation  of 
another,  the  injured  party  is  entitled  to  re- 
lief, though  he  may  not  have  an  exclusive 
right  to  the  use  of  the  name.  International 
Silver  Co.  v.  William  H.  Rogers  Corp.  (N. 
J.),  3-804. 

Jurisdiction  of  state  court  over  suit 
for  infringement  of  trademark.  —  A 
state  court  has  jurisdiction  over  a  suit  for 
the  infringement  of  a  trademark  notwith- 
standing tlie  fact  that  the  plaintiff's  or  the 
defendant's  trademark  has  been  registered 
under  the  provisions  of  the  federal  statutes. 
Traiser  v.  J.  W.  Doty  Cigar  Co.  (Mass.), 
15-219. 

Neither  the  Act  of  Congress  of  March  3, 
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1881,  authorizing  the  registration  of  trade- 
marks on  goods  which  are  the  subject  of 
commerce  with  foreign  nations  and  with  the 
Indian  tribes,  nor  the  Act  of  Congress  of 
Feb.  20,  1905,  authorizing  the  registration  of 
trademarks  on  goods  employed  in  interstate 
commerce,  impairs  the  jurisdiction  wliich  the 
state  courts  have  always  had  over  suits  for 
the  infringement  of  trademarks.  Traiser  v. 
J.  W.  Doty  Cigar  Co.  (Mass.),  15-219. 

( 2 )    Defenses. 

False  representations  as  to  article.  — 

The  proprietors  of  a  brand  of  bottled  whiskey 
bearing  upon  the  bottles  labels  and  marks 
falsely  stating  that  the  whiskey  is  very  old 
stock,  fine  old  whiskey,  and  rye  whiskey,  are 
not  entitled  to  relief  in  equity  against  un- 
fair competition  by  the  simulation  of  their 
trademark  and  symbols.  Epperson  v.  Bluth- 
enthal   (Ala.),  13-832. 

One  who  has  adopted  a  trademark  to  iden- 
tify his  production,  and  by  his  labor  and 
skill  has  created  a  valuable  market  therefor, 
and  has  induced  public  confidence  in  the  su- 
periority of  his  goods,  is  entitled,  so  long  as 
he  deals  honestly  with  the  public,  to  equit- 
able protection  against  those  who,  withoiit 
right,  attempt  to  appropriate  his  symbol  and 
apply  it  to  other  goods  of  the  same  class, 
but  any  material  misrepresentation  by  the 
owner  of  the  trademark  as  to  the  quality  of 
the  article  or  goods  bearing  the  trademark 
or  symbol  deprives  the  owner  of  the  right  to 
relief  in  equity,  although  the  conduct  of  the 
one  appropriating  the  symbol  is  without  jus- 
tification. Epperson  v.  Bluthenthal  (Ala.), 
13-832. 

A  complainant  who  seeks  to  protect  a  trade 
name  from  unfair  competition  will  not  be 
refused  relief  merely  because  for  several  years 
he  has  circulated  catalogues  and  price  lists 
containing  false  statements  as  to  his  exclu- 
sive right  to  the  name,  where  it  is  not  proved 
that  tjie  trade  name  pwes  its  value  in  a  ma- 
terial degree  to  the  false  representations,  and 
where  the  publication  has  ceased  prior  to 
the  filing  of  the  bill.  Johnson  &  Johnson 
V.  Seabury  &  Johnson  (N.  J.),  14-840. 

Good  irill  of  trrongdoer  in  trade 
name.  —  The  fact  that  a  person  has  acquired 
skill  apd  experience  in  a  business  which  he 
has  conduciied  for  the  purpose  and  witli  the 
intent  of  profiting  unlawfully  by  the  trade 
reputation  of  another,  does  not  as  against 
the  injured  party  entitle  the  corporation  in 
whicli  he  is  interested  to  use  such  name  in 
the  same  business,  though  it  may  be  accom- 
panied with  additions  sufficient  to  prevent 
the  purchaser  from  mistaking  the  goods  of 
one  for  the  goods  of  the  other.  International 
Silver  Co.  !;.  William  H.  Rogers  Corp.  (N. 
J.),  3-804. 

(3)   Evidence. 

Necessity  of  proof  of  fraudulent  in- 
tent. —  Proof  of  fraudulent  intent  in  using 
the' trade  name  of  a  rival  is  not  essential  in 
a  suit  to  enjoin  the  person  wrongfully  using 
such   trade   name   from    the   continuance   of 


such  use.  International  Silver  Co.  V.  Wm. 
H.  Rogers  Corp.   (N.  J.),  2-407. 

Sufficiency  of  eTidenoe.  —  In  an  action 
by  the  proprietor  of  a  hotel  operated  under 
a,  certain  name,  to  enjoin  the  defendant  from 
operating  another  hotel  under  a  similar 
name,  where  the  evidence  shows,  and  the 
court  finds,  that  after  the  establishment  of 
the  defendant's  hotel  the  plaintiff  daily  re- 
ceived many  telephone  calls  intended  for  the 
defendant's  hotel;  that  groceries  for  one  ho- 
tel were  delivered  to  the  other;  that  trunks 
and  baggage  intended  for  the  guests  of  one 
were  sent  to  the  other;  and  that  upon  one 
occasion  a  call  for  a  doctor  at  the  plaintiff^s 
hotel  became  confused,  and  the  doctor  was 
delayed,  thereby,  the  plaintiff  is  entitled  to 
an  injunction  on  the  ground  of  confusion 
and  injury  resulting  from  the  defendant's 
acts,  and  a  dismissal  of  the  action  consti- 
tutes error.  Martel  v.  St.  Francis  Hotel  Co. 
(Wash.),  16-593. 

In  such  a  case  the  plaintiff  is  not  deprived 
of  his  right  to  an  injunction  by  the  fact 
that  there  is  a  difference  in  the  character  of 
the  two  hotels,  in  that  one  is  larger  than  the 
other,  and  is  run  on  a  more  expensive  plan, 
and  charges  higher  rates,  and  caters  to  tran- 
sient trade,  which  the  other  does  not,  or  by 
the  fact  that  there  was  no  actual  fraud  or 
deception  practiced  by  the  defendant  because 
at  "the  time  the'  name  of  its  hotel  was  chosen 
it  did  not  know  of  the  plaintiff's  hotel  or  its 
name.  Nor  is  it  any  defense  that  the  plain- 
tiff, who  has  been  substituted  as  such  pend- 
ing the  action,  purchased  his  hotel  after  the 
action  had  been  commenced  and  with  full 
knowledge  of  the  pending  of  the  litigation. 
Martel  v.  St.  Francis  Hotel  Co.  (Wash.),  16- 
593. 

(4)    Relief. 

Decree  for  account  of  profits.  —  On  a 

bill  to  enjoin  unfair  competition  a  court  of 
equity,  upon  granting  an  injunctio^ri,  may 
also  decree  an  account  of  the  profits  made 
by  the  defendant  by  means  of  the  unfair 
competition.  L.  Martin  Co.  v.  L.  Martin, 
etc.,  Co.   (N.  J.),  20-57. 

Allowance  of  damages  in  addition  to 
profits.  —  On  a  bill  to  enjoin  unfair  compe- 
tition it  is  not  permissible  for  a  court  of 
equity,  upon  granting  an  injunction,  to  de- 
cree that  the  defendant  shall  account  fol- 
damages  suffered  by  the  complalinant  in  addi- 
tion to  accounting  for  the  profits  made  by 
the  defendant.  L.  Martiri  Co.  v.  L,.  Martin, 
etc.,   Co.    (N.  J.),  20-57. 

Stipulations  as  to  damages.  —  A  stipu- 
lation in  a  suit  for  unfair  competition  "  for 
the  purpose  of  the  trial  only"  that  the  de- 
fendant sold  articles  which  would  have  netted 
the  plaintiff  $4,300,  on  the  making  o"f  which 
stipulation  evidence  on  the  issue  of  profits  is 
stricken  out,  concludes  the  amount  of  re- 
covery, though  the  stipulation  provides  that, 
if  the  court  ffnds  ttiat  "illegal  competition 
fcaused  the  plaintiff  "to  sell  at  a  discount,  it 
can  recover  $1300,  there  being  no  finding 
justifying  the  latter  award.  Westcott  OhuCk 
Co.  V.  Oneida  Chuck  Co.  (N.  Y.'),  20-858.   ' 
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Territorial    extent   of    injunction.    — 

Where  the  manufacturer  of  cigars  has  an 
acquired  right  to  use  a  geographical  name  in 
its  secondary  sense  as  a  trade  name  tor  ci- 
gars, but  the  evidence  only  establishes  that 
the  name  has  acquired  such  secondary  mean- 
ing in  the  New  England  states,  a  decree  in  a 
suit  to  enjoin  unfair  use  by  another  manu- 
facturer should  be  limited  in  its  operation 
to  those  states.  Cohen  v.  Nagle  (Mass.),  5- 
553. 

The  manufacturer  of  cigars  who  has  no 
trademark  in  their  name,  but  who  by  long- 
continued  use  and  expenditure  of  money  has 
acquired  the  right  to  use  such  a  word  for  a 
trade  name,  and  has  made  his  cigars  well 
known  under  that  name  in  the  New  England 
states,  is  entitled  to  an  injunction  restrain- 
ing another  manufacturer  from  using  the 
word,  in  selling  cigars,  so  as  to  mislead  the 
public  and  deprive  the  plaintiff  of  trade; 
and  this  is  so  though  the  word  was  used  in 
other  parts  of  the  United  States  as  a  trade 
name  for  cigars  before  the  plaintiff  began  to 
use  it.     Cohen  v.  Nagle   (Mass.),  5-553. 


TRADE   NAMES. 

See  Tbapfmakks,  Tbadb  Names,   and  Un- 
FAIE  Competition. 


TRADE   SECRETS. 

Restraining  disclosure  by  employee,  see  Mas- 
ter AND  Sebvant,  1  e. 


TRADE   UNIONS. 

See  Laboe  Combinations. 

TRADING   STAMPS. 

Validity  of  statutes  and  ordinances 
prohibiting  distribution  of  trading; 
stamps.  —  A  municipal  ordinance  prohibit- 
ing the  giving,  presenting,  or  distributing  of 
any  trading  stamp  which  entitles  the  pur- 
chasef  of  goods  to  demand  and  receive  from 
any  person  or  corporation  other  than  the 
vender  any  article,  goods,  or  money  is  un- 
constitutional, as  not  with  the  legitimate 
scope  of  the  police '  power.  Denver  V.  Frue- 
auff   (Colo.),  12-521. 

Such  an  ordinance  is  not  authorized  by  a 
constitutional  prohibition  of  lotteries  or  gift 
enterprises  for  any  purpose  "  or  by  a  statute 
making  it  unlawful  for  any  person  or  corpo- 
ration '.'  to  engage  in  or  otherwise  promote 
any  lottery  or  gift  enterprise  of  any  nature 
for  anv  purpose  whatsoever,"  as  the  provi- 
sions of  the  constitution  and  statute  are 
necessarily  directed  against  enterprises  con- 
taining the  element  of  chance  which  is  ab- 
sent from  the  trading  stamp  enterprise.  Den- 
ver r.  Frueauff   (Colo.),  12-521. 

The  California  statute  prohibiting  the  use 


of  trading  stamps  is  an  unconstitutipnal  in- 
frii)gemei)t  of  the  right  of  freedom  of  con- 
tract.   Ex  p.  Drexel  (Cal.),  3-878, 

An  act  prohibitipg  the  use  of  trading 
stamps  is  unconstitutional  as  violating  t)ie 
Fourteenth  Amendment  to  the  Consiitution 
of  the  United  States.  State  v.  Dodge  (Vt.), 
1-47. 

The  New  Hampshire  statute  making  it  il- 
legal for  merchants  to  give,  trading  stamps 
to  their  customers  is  not  a  valid  exercise  of 
the  police  power,  but  is  unconstit^iiional  as 
interfering  with  the  right  of  acquiring  and 
possessing  property.  State  v. .  Raniseyer  ,  ( % 
H,),  6-445. 

Power  to  tax  business  of  distributing 
trading  stamps.  —  The  right  to  conduct  the 
business  of  selling,  giving,  or  delivering 
trading  stamps  in  connection  >vith  a  sale  of 
artiQleSj  is.  not  a  "commodity "  within  tile 
meaning  of  a  provision  of  the  Massachusetts 
constitution  conferring  the  power  to  tax  com- 
modities. O'Keefe  v.  Somerville  (Mass.),  5- 
684. 

Validity  of  statute  taxing  business 
of  distributing  t^rading  stamps.  —  Tlie 
Massachusetts  statute  imposing  an  excise  tax 
on  the  business  of  selling,  giving,  or  deliver- 
ing trading  stamps  in  connection  with  a  sale 
of  articles  is  violative  of  the  Massachusetts 
constitution  and  cannot  he  upheld  as  a  valid 
exercise  of  the  state's  police  power.  O'Keefe 
V.  Somerville   (Mass.),  5-684. 

Giving  axray  of  stamps  by  merchant 
as  separate  business  subject  to  taxa- 
tion. —  An  agreement  between  a  number  of 
merchants  and  a  corporation  provided  that 
the  former  should  print  the  names  of  the 
latter  in  its  subscribers'  directory  and  circu- 
late a  niimber  of  copies,  of  the  book  in  a 
named  city,  and  that  the  merchants  should 
purchase  of  the  corporation  a  number  of  so- 
called  trading  stamps,  to  be  delivered  to  cus- 
tomers with  their  purchases  (and  not  to  be 
otherwise  disposed  of),  and  by  them  pre- 
served and  pasted  in  the  books  furnished  by 
the  corporation  until  a  certain  numl)er  had 
been  secured,  wheii  they  should'  be  presented 
to  the  corporation  in  exchange  for^the  cus- 
tomer's choice  of  certain  articles  kept  in 
stock  by  the  corporation.  Held:  (1)  That 
the  furnishing  of  the  trading  stamps  by  a 
merchant  to  his  customers  did  not  constitute 
a  business  separate  and  distinct  from  that 
of  selling  merchandise,  but  was  merely  an 
instrumentality  in  or  an  incident  to  that 
business,  being  in  its  nature  incapable  of 
such  separate  existence  as  to  constitute  of 
itself  a  business  in  either  a  commercial  or  a 
legal  sense.  (2)  That  authority  in  a  munici- 
pal charter  "  ^o  make  a  just  and  proper  clas- 
sification of  business  for  taxation,"  and  "  to 
classify  business,  and  arrange  the  various 
business,  trades,  and  professiohs  carried  on 
in  said  city  into  such,  classes  of  subjects  for 
taxation  as'may  be  just  and  proper,"  did  not 
authorize  the  passage  of  an  ordinance  sepa- 
rating" from  the  biisinCss  of  selling  mer- 
chandise the  incident  of  furnishing  trading 
stamps  for  the  pnrpijse  of  increasing  the  sale 
of  merchandise  and  classifyiijg  the  furnishing 
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of  such  stamps  as  a  separate  business  sub- 
ject to  taxation.  (3)  That,  whether  the  fur- 
nishing of  the  trading  stamps  be  treated  as 
a  gift  or  as  a  part  of  the  contract  of  sale  of 
the  merchandise  which  is  delivered  at  the 
time  the  stamps  are  furnished,  the  furnish- 
ing of  the  stamps  does  not  constitute  a  busi- 
ness subject  to  be  taxed  under  charter  au- 
thority     to      classify      and      tax      business. 

(4)  That  the  word  "business"  in  a  commer- 
cial or  legal  sense  means  something  done  or 
carried  on  for  a  livelihood,  profit,  or  the  like. 

(5)  That  even  if  the  general  assembly  is  au- 
thorized to  impose  a  tax  upon  one  who  gives 
away  his  property,  the  giving  away  of  prop- 
erty is  not  a  business  within  the  meaning  of 
a  charter  provision  authorizing  the  taxation 
of  business.    Hewin  v.  Atlanta  (Ga.).  2-296. 

Proper  parties  to  application  for  In- 
junotlon  to  restrain  collection  of  tax.— 
An  application  for  an  injunction  filed  jointly 
by  a  trading-stamp  company  and  one  or  more 
merchants  who  are  its  customers,  seeking  to 
enjoin  the  collection  of  a  tax  imposed  upon 
the  business  of  furnishing  trading  atamps,_  is 
not  bad  for  a  misjoinder  of  the  parties. 
Hewin  v.  Atlanta  (Ga.),  2-296. 


TRANSIENTS. 

Character  of  guest  at  inn  as  transient,  see 
Inns,  Boabding  Houses,  and  Apart- 
ments, 2. 

TRANSIT. 

Rapid  transit,  see  Street  Railways. 

TRANSITORY   ACTIONS. 

See  Venue. 

TRANSPORTATION. 

See  Carbiebs. 

Requiring    railroads    to    furnish    reasonable 

transportation    facilities,  see  Railboadb, 

3  a  (2). 

TRAP. 

Taking  goods  left  to  entrap  thief,  see  Lar- 
ceny, 3  e. 


TRAINS. 


See  Railroads. 


TRANSACTIONS  WITH  DECEASED 
PERSONS. 

Competency  of  witnesses,  see  Witnesses,  3  c. 


TRAVELING   SALESMEN. 

Judicial  notice  of  customs  of,  see  Evidence, 
1  e. 

Lien  of  innkeeper  on  samples  of  traveling 
salesmen,  see  Inns,  Boarding  Houses, 
and  Apartments,  7. 

Sale  by  traveling  salesman  as  doing  business 
by  foreign  corporation,  see  Corpora- 
tions, 13  c  (5). 


TRANSCRIPT. 

Certification  of  justices'  transcripts,  see  Jus- 
tices or  THE  Peace,  2. 

Transcript  of  record  on  appeal,  see  Appeal 
AND  Error,  8  b. 


TRANSFER. 


TREASON. 

Giving  aid  to  enemy  by  alien  resident 
as  high  treason.  —  An  alien  resident  with- 
in British  territory  owes  allegiance  to  the 
crown,  and  it  is  high  treason  for  him  to  ren- 
der aid  or  assistance  to  an  invading  army 
during  a  time  when  the  state  forces  are  tem- 
porarily absent  for  strategical  or  other  rea- 
sons. De  Jager  i7.  Attorney-General  (Eng.), 
8-76. 


Bills  and  notes,  see  Bills  and  Notes,  6. 

By  wife  to  husband,  see  Husband  and  Wife, 
1  a. 

Corporate  stock,  see  Corporations,  8. 

Duties  and  liabilities  of  street  car  companies 
in  respect  to  transfers,  see  Carriers, 
6  e  (15). 

Ferry  franchise,  see  Ferries,  1. 

Homestead,  see  Homestead,  4. 

Partnership  property,  see  Partnership,  3. 

Power  of  municipality  to  prohibit  sale  or 
giving  away  of  street  ear  transfers,  see 
Municipal  Corporations,  5  f  (2). 

Sufficiency  of  transfer  of  possession  of  goods 
sold  to  satisfy  statute  of  frauds,  see 
Frauds,  Statute  of,  9  b. 

Voidable  transfers  by  bankrupt,  see  Bank- 
ruptcy, 10. 


TREASURER. 

State  treasurer,  see  States,  5. 


TREASURE  TROVE. 

What   constitntes   treasure   troTe.  — 

Treasure  trove  is  a  name  given  by  the  early 
common  law  to  any  gold  or  silver  in  coin, 
plate,  or  bullion  found  concealed  in  the 
earth,  or  in  a  house  or  other  private  place, 
bxit  not  lying  on  the  ground,  the  owner  of 
the  discovered  treasure  being  unknown. 
Weeks  v.  Hackett  (Me.),  15-1156. 

Coin,  gold  and  silver  plate,  and  similar 
articles  hidden  for  safe  keeping  and  forgot- 
ten, or  remaining  undiscovered  by  reason  of 
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the  death  of  the  person  who  hid  them,  are 
technically  known  as  treasure  trove.  Kuy- 
keudall  i.  Fisher   (W.  Va.),  11-700. 

Title  of  owner  of  soil  to  treasure 
trove.  —  The  owner  of  the  soil  in  which 
treasure  trove  is  found  acquires  no  title 
thereto  by  virtue  of  his  ownership  of  the 
land.     Weeks  v.  Hackett   (Me.),  15-1156. 

Title  of  finder  to  treasure  trove.  —  In 
the  absence  of  legislation  upon  the  subject, 
the  title  to  treasure  trove  belongs  to  the 
finder  as  against  all  tlie  world  except  the 
true  owner.  Ordinarily  the  place  where  it  is 
found  is  immaterial.  Weeks  c.  Hackett 
(Me.),  15-1156. 

Bights  of  several  finders  of  treasure 
trove.  —  Where  several  persons  are  joint 
finders  of  treasure  trove  consisting  of  coin, 
each  of  such  finders  is  entitled  to  the  posses- 
sion of  an  equal  share  thereof,  is  charged 
with  the  duty  of  holding  it  for  the  true 
owner,  if  he  can  be  ascertained,  and  is  under 
obligation  to  exercise  reasonable  care  to  keep 
safely  his  share  of  it  and  to  be  prepared  to 
restore  it  to  the  true  owner  whenever  he  may 
appear.  Each  of  such  finders  is  therefore 
authorized  to  maintain  such  action  as  may 
be  necessary  to  retain  or  recover  possession 
of  such  share,  and  the  refusal  of  one  joint 
finder  who  has  possession  of  all  the  coin,  to 
surrender  to  the  other  joint  finders  their  re- 
spective shares  thereof,  is  a  conversion  of 
their  shares  as  tenants  in  common,  which 
authorizes  each  of  such  other  joint  finders 
to  maintain  an  action  of  trover  for  his  share 
against  the  cotenant  who,  having  possession 
of  all  the  coin,  refuses  to  surrender  such 
share.     Weeks  v.  Hackett   (Me.),  15-1156. 

Effect  of  Maine  statutes  on  law  of 
treasure  trove.  —  The  rule  of  the  common 
law  respecting  the  rights  and  duties  of  the 
finder  of  lost  money  or  goods  has  been  vari- 
ously modified  by  the  statutes  of  many 
states.  But  the  provisions  of  the  Maine  Re- 
vised Statutes  have  no  reference  to  the  law 
of  treasure  trove.  Weeks  v.  Hackett  (Me.), 
15-1156. 

Sufficiency  of  evidence  in  action  by 
joint  finder  for  share  in  treasure  trove. 
—  In  two  actions  of  trover  for  the  alleged 
conversion  of  the  plaintiffs'  respective  shares 
of  silver  coins  contained  in  three  metallic 
cans  found  buried  in  the  ground,  evidence 
examined  and  held  that  the  jury  were  war- 
ranted in  finding  that  the  discovery  of  the 
three  cans  was  one  transaction,  and  that  the 
participation  of  the  plaintiffs  in  the  discov- 
ery of  the  cans  was  sufficient  to  constitute 
them  joint  finders  with  the  defendant.  Weeks 
V.  Hackett   (Me.),  15-1156. 

TREATIES. 

Extradition  treaties,  see  Extbadition,  2. 

TREES   AND   TIMBER. 

See  Logs  and  Lumber;  Woods  and  Forests. 
Contract  to  sell  standing  timber,  see  Frauds, 
Statute  of,  4  b  (2). 


Expression  in  title  of  subject  of  statute  re- 
lating to  branding  of  trees,  see  Stat- 
utes, 3  b. 

Injuries  to  fruit  trees  as  element  of  damage 
to  land,  see  Damages,  9  b. 

Liability  of  muicipality  for  injuries  caused 
by  trees  on  sidewalk,  see  STREETS  and 
Highways,  7  c   (6). 

Obstruction  of  view  of  railroad  track  by 
trees  on  right  of  way,  see  Railroads, 
8  b   (6). 

Restraining  cutting  of  trees,  see  Injuhc- 
TIONS,  1  c,  2  a. 

Right  of  abutting  owner  to  compensation  for 
destruction  of  shade  trees  in  streets, 
see  Streets  and  Highways,  3  d. 

Right  to  plant  and  grow  shade  trees  in 
streets,  see  Streets  and  Hiohwats, 
5  c. 

Standing  timber  as  property  in  fire  insur- 
ance policy,  see  Insurance,  &  t  (5). 


TRESPASS. 

1.  What  Constitutes  Trespass,   1545. 

2.  Actions,  1546. 

a.  Who  may  maintain  action,   1546. 

b.  Parties  defendant,   1546. 

c.  Defenses,  1546. 

d.  Evidence,   1346. 

e.  Damages,    1547. 

f.  Relief  by  injunction,  1547. 

Effect  of  wrongfully  regaining  possession  of 
real  estate,  see  Landlord  and  Tenant, 

Entry  on  employer's  premises  by  striking 
laborer,  see  Labor  Unions,  11. 

Injuries  by  trespassing  animals,  see  Ani- 
mals, 2  b. 

Injuries  to  trespassers  by  vicious  animals, 
see  Animals,  2  e. 

Injuries  to  trespassing  children,  see  Explo- 
sions and  Explosives,  1  a. 

Liability  of  railroad  for  injuries  in  ejecting 
trespassers,  see  Railroads,  8  i. 

Liability  of  railroad  for  injuries  to  trespas- 
sers, see  Railroads,  8  b. 

Restraining  trespass  on  land,  see  Injunc- 
tions, 2  a. 

Restraining  trespass  on  land  in  another 
state,  see  Injunctions,  3  a. 

Right  of  trespasser  to  kill  in  self-defense, 
see  Homicide,  5  b. 

Trespass  as  element  of  larceny,  see  Larceny. 

Venue  of  action  to  enjoin  trespass  on  landj 
see  Venue,  1. 

Wrongful  levy  of  execution,  see  Executions 
10. 

1.  What  Constitutes  Trespass. 

In  general.  —  While  "trespass "  generally 
involves  the  idea  of  -force,  yet  it  compre- 
hends any  misfeasance,  transgression,  or  of- 
fense which  damages  another's  person,  health, 
reputation,  or  property.  Cox  v.  Strickland 
(Ga.),  1-870. 

Nonprejudicial  overhead  enoroaoh- 
luent.  —  An  encroachment  by  one  person  into 
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the  dbmain  of  another,  that  other  not  being 
prejudiced  in  the  occupancy  of  his  land  up 
to,  the  boundary  line,  as  for  example  by  such 
person  projecting  the  eaves  of  his  building 
over  the  boundary  line,  is  remediable  at  the 
suit  of  such  other  to  enjoin  as  a  continuous 
trespass.     Huber  v.  Stark   (Wis.),  4-340. 

Shooting  across  lands.  —  It  is  trespass 
to  shoot  guns  across  the  land  of  another, 
though  the  damage  from  falling  shot  or  birds 
is  insignificant.  Whittaker  f.  Stangyick 
(Minn.),  10-528. 

Hefiisal  to  remove  poles  and  wires 
-wrongfully  placed  on  land.  —  The  action 
of  trespass  quare  cluusum  fregit  lies  for  any 
direct  and  wrongful  invasion  of  the  owner's 
possession,  and  may  be  maintained  for  the 
failure  of  another  to  remove,  upon  request, 
a  pole  and  wires  wrongfully  placed  on  the 
land  during  a  prior  ownership  of  the  land. 
Benjamin  v.  American  Tel.,  etc.,  Co.  (Mass.), 
13-306. 

2.  Actions. 

a.  Who  may  maintain  action. 

Persons  in  possession  of  realty.  —  The 

grantee  of  one  holding  a  tax  deed-  to  land 
has  at  least  color  of  title,  and  if  in  actual 
possession  may  maintain  an  action  against 
a  materialman  with  whom  he  has  contracted 
for  the  purchase  of  lumber,  for  entering 
upon  the  premises  and  removing  therefrom 
a  house  in  the  building  of  which  the  lumber 
has  been  used.  In  such  a  case,  actual  pos- 
session of  tlie  building  being  in  the  plaintiff 
at  the  time  of  the  seizure,  an  action  for  tres- 
pass and  conversion  will  lie  against  the  ma- 
terialman when  he  neither  shows  nor  claims 
a  right  to  its  possession.  Kunkel  v.  Utah 
Lumber  Co.   (Utah),  4-187. 

The  complaint  in  a  suit  to  enjoin  a  tres- 
pass on  land  is  not  subject  to  the  objection 
that  it  states  a  defective  title-  in  the  plaintiff 
where  it  alleges  that  one  S.,  being  the  owner 
and  in  possession  of  land  over  which  a  pri- 
vate p^ssway  had  been  laid  out,  conveyed 
to  varibus  persons  all  the  land  on  both  sides 
of  the  passway,  but  not  the  passway  itself, 
and  that  at  a  later  date  S.  conveyed  aU  her 
title  to  and  interest  in  the  passway  to  the 
plaintiff.  Seery  v.  Waterbury  (Cpnn.),  18- 
73. 

An  action  by  an  owner  of  land  against  an 
adjoining  owner  who  has  removed  a  fence 
erected  by  the  former  upon  what  he  claims 
to  be  the  boundary  line,  at  a  distance  of 
eight  fe^t  from  the  defendant's  side  of  an 
old  boundary  fence,  is  not  maintainable  where 
it  appears  that  at  no  time  prior  to  the  erec- 
tion of  the  new  fence  was  the  plaintiff  in 
lawful  possession  of  the  eight-foot  strip,  and 
it  does  not  appear  that  by  building  the  fence 
ai^d  the  lapse  of  time  the  plaintiff  acquired 
a-  lawful  possession  or  divested  that  of  'the 
defendant.  Hooper  p.' Herald  (Mich.),  16- 
149. 

Right  of  wife  of  person  in  possession 
to  recover  for  personal  injuries  caused 
hy  trespass.  —  A  wife  who  sustains  personal 
injiiVies  by  a  trespasser  entering  the  dwell- 
ing occupied  by  her  and  her  husband  is  the 


proper  party  to  sue  for  such  injuries  regard- 
less of  whether  the  ownership  of  the  premises 
is  in  her  or  her  husband.  Engle  v.  Simmons 
(Ala.),  12-740. 

b.  Parties  defendant. 

Necessity  of  mahing  state  defendant 
in  action  by  assignor  of  lessee  of  state. 

— :In  an  actjon  to  enjoin  strangers  from  re- 
peatedly trespassing  upon  land  in ,  the  plain- 
tiff's possession  under  a  lease  from  the  state 
to  the  plaintiff's  assignor  the  state  is  not  a 
necessary  party  defendant.  Sequim  Bay  Can- 
ning Co.  V.  Bugge   (Wash.),  16-196. 

c,  Defenses. 

Necessity  as  justification..  — .  Neceagity 
may  justify  an  entity  upon  another's  land 
which  would . otherwise  he  a  trespass..  This 
rule. applies,  with  special  force  where  the  . en- 
try-is  for.,  .the  preservation  of  human  life. 
Ploof  Pi  Putnam  (Vtt),  15-1151. 

What  constitutes  necessity  as  justi- 
fication. —  A  declaration  alleging  that  while 
the  plaintiff  was  sailiiig  upon  a  lake  .  in  a 
loaded  sloop  on  which  were  his  wife  and  two 
minor  children,  the.  sloop  and.  the  persons 
and  property  therein  were  placed  in  great 
daiiger .  of  destruction,  by  a  sudden  and  vio- 
lent tempest,  and  that  tot  prevent  such  de- 
truction  or  injury  the  plaintiff  was  compelled 
to  and  moored. the  sloop  to  a  dock  attached 
to  an  island  owned  by  the  defendant,  dis- 
closes a  necessity  for  so  mooring  the  sloop. 
Ploof  V.  Putnam   (Vt.),  15-1151. 

Such  declaration  is  sufficient  although  it 
does  not  negative  the'  existence  of  other  nat- 
ural objects  to  "which  the  plaintiff  could  have 
moored  with  equal  safety.  The  details  re- 
garding the  i  necessity  are  matters  of  proof, 
and  need,  not  he  alleged.  Ploof  v.  Putnam 
(Vt.>,   15-1151...  :  ■     7        , 

Benefit  to  plaintiff  by  wrongful  act. 
—  A  trespasser  on  real  estate  may  not,  when 
compensation  is  demanded  for .  his  trespass, 
urge  in  defense  or  in  mitigation  that  he  has 
benefited  the  plaintiff  by  his  wrongful  acts. 
Pioney  v.  Winsted   (Conn.).  -20-923.  i . 

Right  to  offset  debts  due  from  plain- 
tiff to  defendant.  ^  In  an  action  of  tres- 
pass brought  against  a  materialman  for  en- 
tering upon  premises  in  poissession  of  the 
plaintiff  and  removing  a  dwelling  house,  the 
defendant  cannot  defend  ;the  wrongful  act.hy 
balancing  the  damage  done  with  the  dehte 
due  him  from  the  plaintiff.  Kunkel  v.  Utah 
Lumber  Co.   (Utah),  4-187. 

d.  Evidence. 

Admissibility  of  evidence  of  malice.— 

In  an  action  by  a  landowner  to  enjoin  other 
persons  from  shooting  across  his  land,  the 
plaintiff  may  introduce  evid>;nce  to  show 
that  the  defendants  were  actuated  by  "  un- 
mixed malice,"  as  he  is  entitled  to  invoke 
the  principle  that  "  intentionally  to  do  that 
which  is  calculated,  in  the  ordinary  course 
of  events,  to  damage;  and  which  does'  in  fact 
damage,  another,  in  'that  other  person's  prop- 
erty or  trade,  is  actionable,  if  done  without 
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just  cause  or  excuse.''     Whittaker   v.  Stang- 
vick   (Minn.),  10-528. 

e.  Damages. 

Presumption  of  damage  from  tres- 
pass.—  An  unauthorized  entry  upon  another's 
land  is  an  actionable  wrong  from  which  the 
law  infers  some  damage.  Brame  c.  Clark 
(N.  Car.),  10-73. 

Amount  of  damage  for  trespass  on 
rsalty.  —  A  purcha.ser  of  standing  timber 
from  a  widow  to  whom  the  land  has  Ibeen  as- 
signed as  dower,  who  knows  of  the  rights  of 
the  heirs  of  the  deceased  husband  and  of  the 
want  of  authority  of  the  widow  to  sell  the 
timber,  is  a  wilful  trespasser  in  cutting  and 
removing  the  timber,  and  in  replevin  by  the 
heirs  for  the  timber  he  is  liable  for  the  tim- 
ber cut  and  removed,  without  any  deduction 
for  the  money  or  labor  expended  in  increas- 
ing its  value.  Nashville  Lumber  Co.  i'.  Bare- 
iield    (Ark.),  20-968. 

Bight  to  recover  exemplary  damages. 
— -  In  an  action  of  trespass  to  recover  dam- 
ages for  a  wrongful  entry  upon  the  plaintiff's 
land,  the  plaintiff  may  recover  exemplary 
damages,  if  it  appears  that  the  defendant 
entered  for  the  purpose  of  and  actually  in- 
sulted the  plaintiff's  wife  and  attempted  to 
"  seduce  and  carnally  know  "  her.  Brame  v. 
Clark    (N.  Car.),  16-73. 

Mitigation  of  damages.  —  It  is  no 
ground  for  mitigation  of  damages  caused  to 
the  property  of  one  person  by  trespass  there- 
on that  if  such  property  had  been  in  a  good 
state  of  repair  the  wrongful  invasion  would 
not  have  damaged  it.  Huber  v.  Stark  (Wis.), 
4-340. 

f.  Relief  by  injunction. 

Power  of  legislature  to  create  ne^ 
right  to  injunction.  —  It  is  competent  for 
the  legislature  to  give  a  new  right  to,  an  in- 
junction to  restrain  trespasses  to  preserve 
property,  but  the  legislature  cannot  add  to 
such  new  right  to  injvinction  the  further 
right  to  an  accounting  and  an  award  of  dam- 
ages in  equity,  thereby  depriving  the  defend- 
ant of  the  right  to  a  jury  trial,  unless  the 
trespasses  are  of  such  a  nature  that  equity 
could  have  enjoined  them  independent  of  the 
statute,  for  the  reason  that  the  right  to  a 
jury  trial  is  secured  in  all  cases  where  the 
right  existed  at  the  adoption  of  the  state 
constitutions.  Cowan  v.  Skinner  (Fla.),  11- 
4.52. 

Necessity  that  plaintiff's  title  be  es- 
tablished at  law.  —  As. the  defendant  in 
an  action  to  restrain  a  trespass, '  by  demur- 
ring to  the  bill,  admits  the  complainant's 
title,  the  court  will  not,  as  a  condition  to 
granting  an  injunction,  require  the  complain- 
ant to  resort  to  an  action  at  law  to  estab- 
lish his  rights.  Cragg  v.  Levinson  (111.), 
15-1229. 

Bight  to  injunction  where  complain- 
ant's title  admitted  or  has  been  estab- 
lished at  law.  —  Where  the  complainant's 
title  is  admitted  or  has  been  established  in 
an  action  at  law,  a  court  of  equity  may  pre- 


vent by  injunction  the  repetition  of  tres- 
passes, even  though  committed  or  threatened 
by  the  same  person,  and  even  though  the 
threatened  injurv  may  not  be  irreparable. 
Cragg  V.  Leviiison   (111.),  15-1229. 

But  the  n*re  fact  that  the  complainant's 
rights  have  ■  been  established  at  law  is  not 
always  sufficient  to  justify  the  granting  of 
an  injunction  to  restrain  repeated  trespasses 
by  the  same,  person.  Tlie  circumstances  and 
the  character  of  the  threatened  injury  must 
be  considered.  Cragg  v.  Levinson  (111.),  15- 
1229. 

Bight  to  injunction  w^here  damages 
inadequate.  —  Where  it  appears,  from  the 
bill  of  complaint  in,  an ,  action  to  restrain 
repeated  trespass^  by  the  same  person  that 
though  the  injuries  reS|Ulting  fypm  such  tres- 
passes are  such  as  may  be  compensated  in 
damages,  they,. are  of  such  .a  eharawter  that, 
■while  exceedingly  annoying  and  vexatious, 
the  actual  damages  recoverable  would  be  so 
small  as  to  be  disproportionate  to  the  ex- 
pense and  vexation  attending  the  litigation, 
a  demurrer  to  the  bill  should  be  overruled. 
Cragg  r.  Levinson.  (111.),  15-1229. 

Necessity  of  clear  sho-wing  of  inade- 
g.uacy  of  remedy  at  lav7.  —  Independent 
of  statutes,  an  injunction  to  restrain  tres- 
passes on  real  estate  can  be  obtained  only 
upon  a  clear  showing  of  the  inadequacy  of  the 
remedy  afforded  by  an  action  at  law  for 
damages.     Cowan  v.  Skinner   (Fla.),  11-452. 

Shooting  gun  across  lands  as  enjoin- 
able  trespass.  —  Shooting  guns  across  an- 
other's land,  so  as  to  cause  considerable 
damage,  is  an  enjoinable  wrong.  Whittaker 
V.  Stangvick  (Minn.),  10-528. 
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Injuries  to  trespassers,  see  Negligence,  3. 
Right  to  kill  to  pi-event  trespass  to  property, 
see  Homicide,  5  b. 
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Bight  of  remainderman  or  rever- 
sioner to  maintain  action.  —  Where  a 
trespass  has  been  committed  on  real  prop- 
erty, causing  permanent  damage,  which  im- 
pairs the  value  of  tlie  inheritance,  the  owner 
of  the  remainder  or  reversion  in  fee  may 
maintain  an  action  of  trespass  bii  the  case 
for  the  wrong  done  to  hiS  estate  and  interest, 
though  he  cannot  maintain  an  action  of  tres- 
pass. Cherry  v.  Lake  DrummOnd  Canal,  etc., 
Co.    (N.   Car.),  6-143. 

Waiver  of  nonjoinder  of  parties 
plaintiff  by  entering  general  denial.  — 
In  an  action  on  a  case  brought  by  one  of 
two  reversioners  to  recover  for  a  trespass 
causing  permanent  damage  to  and  impairing 
the  value  of  the  inheritance,'  the  defendant 
waives  nonjoinder  of  the  othej.,  reversioner 
by  entering  a  general  denial,  and  the  plain- 
tiff may  recover  for  the  injury  of,  his  inter- 
est in  the  property.  Clierry  v.  Lake  Drum- 
mond  Canal,  etc.,  Co.    (N.  Car.),  6-143. 
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a.  Order  of  proof,  1549. 

b.  OflFers  of  proof,  1549. 

c.  Limiting     purpose     of     evidence, 
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d.  Objections  and  exceptions,  1549. 

e.  Limiting    number    of    witnesses, 
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f.  Putting     witnesses     under     rule, 

1550. 

3.  Instbuctions,    1560. 

a.  In  general,  1550. 

b.  Formal   requisites,   1551. 

c.  Instructions  regarding  burden  of 

proof,  1551. 

d.  Misleading  instructions,  1552. 

e.  Argumentative  instructions,  1552. 

f.  Instructions    not    based    on    evi- 

dence,  1552. 

g.  Instructions   misstating  evidence, 

1552. 

h.  Instructions  singling  out  evi- 
dence, 1553. 

i.  Instructions  assuming  fact  in  is- 
sue, 1553. 

j.  Instructions  unauthorized  by 
pleadings,  1553. 

k.  Instructions  singling  out  issues, 
1553. 

1.  Inconsistent  and  contradictory  in- 
structions, 1553. 

m.  Instructions  invading  province 
of  jury,  1553. 

n.  Repetition  of  instructions,    1554. 

o.  Requests  to  charge,  1654. 

p.  Objections   and   exceptions,   1555. 

4.  Conduct  and  Abqument  of  Counsbi., 

1555. 

a.  In  general,  1555. 

b.  Scope  of  argument,  1555. 

(1)  In  general,  1555. 

(2)  Comment    on    matters    not 

in  evidence,   1556. 

(3)  Comment  on  failure  to  pro- 

duce evidence,  1556. 

(4)  Attack  on  witnesses,   1556. 

(5)  Appeal    to    sympathy    and 

prejudice,  1556. 

c.  Preserving    question    for    review, 

1557. 

5.  Conduct   and    Comments    of   Tbial 

Judge,  1557. 

6.  DiBECTION  OF  Vebdict,   1558. 

a.  Nature  of  request  for   direction, 

1558. 

b.  Direction    upon    requ«st    of    one 

party,  1658. 

c.  Request  by   both   parties   for   di- 

rection,   1559. 

d.  Preserving    question    for    review, 

1559. 

7.  Control  and  Deubebations  of  Jury, 

1560. 

8.  Vebdict,  1560. 

a.  Submitting  interrogatories  to 
jury,  1580. 


b.  General  verdicts,   1561. 

c.  Excessive  verdicts,  1562. 

d.  Amendment  of   verdict,    1562. 

e.  Impeachment  of  verdict,  1562. 

f.  Coercing  verdict,  1562. 

g.  Setting  aside  verdict,  1562. 
9.  Tbial  by  Codbt,  1562. 

See  Cbiminal  Law,  6. 

Actions  against  infants,  see  Infants,  3  e. 

Amendments  at  trial,  see  Pleading,  9  e  (1). 

Claim  of  title  to  attach  property,  see  At- 
tachment, 6  d. 

Compelling  court  to  proceed  with  trial,  see 
Mandamus,  2  d. 

Conduct  and  custody  of  jury  during  trial,  see 
Juby,  7. 

Conformity  between  verdict  and  judgment, 
see  Judgments,  9  d. 

Defects  in  pleadings  cured  by  findings  or 
verdict,  see  Pleading,  11. 

Direction  of  verdict  for  defendant,  see  Ex- 
plosions AND  Explosives,  6  c. 

Direction  of  verdict  in  probate  proceedings, 
see  Wills,  7  k. 

Direction  of  verdict  on  fire  insurance  policy, 
see  Insubance,  5  m  (8). 

Duty  of  arbitrator  to  observe  rules  of  evi- 
dence, see  Abbitbation  and  Awabd,  1. 

Duty  of  counsel  in  preparation  of  brief,  see 
Bbieps  of  Counsel. 

Hearing  on  application  for  interlocutory  in- 
junction, see  Injunctions,  4  d. 

Instructions  in  actions  on  promissory  note^, 
see  Bills  and  Notes,  12  f. 

Judgment  notwithstanding  verdict,  see  Judg- 
ments, 4. 

New  trial,  see  New  Tbial. 

Nonsuit  as  bar  to  subsequent  action,  see 
Judgments,  6  c. 

Place  of  trial,  see  Venue. 

Proceedings  before  arbitrators,  see  Abbitba- 
tion and  Awabd. 

Province  of  court  and  jury,  see  Agency,  1  c; 

3  b    (3);   Alimony  and  Suit  Money, 

4  b;  Damages,  13;  Death  by  Wrong- 
ful Act,  9. 

Rendition  and  entry  of  judgment,  see  Judg- 
ments, 4. 

Review  of  decision  on  demurrer  to  evidence, 
see  Appeal  and  Ebrob,  4  a. 

Review  of  direction  of  verdict,   see  Appeal 

AND  EBBOB,    12   a. 

Review  of  order  refusing  to  correct  verdict, 
see  Appeal  and  Ebbob,  4  a. 

Right  to  jury  trial,  sec  Juby,  1. 

Verdict  in  criminal  eases,  see  Criminal  Law, 
6  r. 

Weight  and  sufficiency  of  evidence  to  sup- 
port findings  of  court,  see  Appeal  and 
Ebbob,  12  h  (4). 

Weight  and  sufficiency  of  evidence  to  sup- 
port verdict,  see  Appeal  and  Ebbob, 
12  h  (3). 

1.  Pboceedings  Pbeliminaby  to  Tbial. 

Transfer  of  cause  on  docket.  —  A  de- 
fendant, by  failing  to  move  to  transfer  a 
cause  to  equity,  waives  his  right  to  have  the 
cause  heard  in  a  court  of  equity.  Wilson  v. 
White   (Ark.),  12-378, 
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Compelllne  plaintiff  to  eleot  between 
actions.  —  Without  deciding  whether  a  trial 
court  may  properly  compel  a  p'laintiff  who 
has  brought  two  actions  based  on  the  same 
transaction,  one  in  tort  and  the  other  in  con- 
tract, to  elect  between  the  two  in  a  case 
where  either  action  is  maintainable,  it  must 
be  held  that  a  ruling  which  compels  the 
plaintiff  to  make  such  election,  and  to  sub- 
mit to  the  direction  of  a  verdict  for  the  de- 
fendant in  the  action  of  contract,  is  erro- 
neous in  a  case  where  his  remedy,  if  he  has 
any,  is  in  contract  and  not  in  tort.  Connors 
V.   Cunard  Steamship   Co.    (Mass.),   17-1051. 

Motion  to  strike  out  defense  not  de- 
murred to.  —  A  motion  may  be  entertained 
at  the  trial  of  a  cause  to  strike  out  as  in- 
sufScient  in  law  a  defense  which  has  not  been 
demurred  to.  Ampersand  Hotel  Co.  v.  Home 
Ins.  Co.   (N.  Y.),  19-839. 

2.  Reception  of  Evidence. 

a.  Order  of  proof. 

Discretion  of  trial  oonrt.  —  The  trial 
court  is  authorized  to  regulate  the  order  of 
the  introduction  of  evidence,  and  its  dis- 
cretion in  this  matter  will  not  be  interfered 
with  on  appeal  except  where  clearly  abused. 
Richbourg  v.  Rose    (Fla.),   12-274. 

Receiving  evidence  inadmissible  when 
offered  upon  promise  to  connect  later 
in  trial.  —  The  order  of  -proof  on  a  trial 
rests  in  the  discretion  of  the  court,  and  the 
trial  judge  is  justified  in  receiving  evidence 
which  seems  to  be  inadmissible  when  offered, 
upon  the  promise  of  counsel  to  connect  it 
later  on.  If  such  promise  is  not  kept,  and 
the  evidence  is  not  properly  connected,  the 
adverse  party  should  move  to  strike  it  out, 
and  where  he  fails  to  make  such  motion  he 
cannot  complain  if  the  evidence  is  permitted 
to  remain  in  the  record.  Dorn  v.  Cooper 
(la.),  16-744. 

Evidence  in  rebnttal.  —  The  plaintiff  in 
an  action  is  entitled  to  introduce  his  re- 
buttal evidence  after  the  defendant  has 
rested  his  case,  and  there  is  no  rule  requir- 
ing the  plaintiff,  before  he  has  rested  his 
case,  to  put  in  evidence  to  rebut  the  evidence 
given  by  his  own  witnesses  on  cross-examina- 
tion. Allen  V.  Phoenix  Assur.  Co.  (Idaho), 
10-328. 

Where  a  witness  on  cross-examination 
gives  testimony  against  the  party  calling 
him,  and  apparently  to  the  party's  surprise, 
it  is  not  error  to  permit  the  party  and  his 
witnesses  to  testify  in  rebuttal.  Southern 
Ry.  V.  Goddard  (Ky.),  12-116.' 

b.  Offers  of  proof. 

Offer  of  proof  partly  competent  and 
partly  incompetent.  —  When  an  offer  of 
proof  is  made,  some  of  which  is  good  and 
some  bad,  the  court  is  not  required  to 
separate  the  offer  and  admit  the  competent 
evidence,  but  may  reject  the  entire  offer.  R. 
M.  Davis  Photo  Stock  Oo.  v.  Photo  Jewelry 
Mfg.  Co.  (Mass.),  19-540. 


Ezolnsion  when  offered  at  improper 
time.  —  It  is  not  error  to  exclude  evidence 
offered  at  an  improper  time,  even  though 
such  evidence  would  be  admissible  when 
offered  at  another  stage  of  the  case.  Yazooi 
etc.,  R.  Co.  V.  Grant  (Miss.),  4-.556. 

Failure  to  renew  offer  as  waiver  of 
error  in  exclusion.  —  A  judgment  will  not 
be  reversed  because  of  the  exclusion  of  evi- 
dence, where  the  court  notified  counsel  that 
the  evidence  might  be  offered  later  in  the 
trial,  and  counsel  did  not  again  make  the 
offer.  H.  P.  Moore  Lumber  Corp.  v.  Walker 
(Va.),  19-314. 

SnfiBcieney  of  offer.  —  An  offer  of  proof 
as  to  the  violation  of  a  statute  prohibiting 
the  use  of  the  arms  of  the  state  for  advertis- 
ing purposes  held  properly  excluded  on  the 
ground  of  insufficiency.  Commonwealth  v. 
R.  I.  Sherman  Mfg.  Co.   (Mass.),  4-268. 

c.  Limiting  purpose  of  evidence. 

Duty    of    court    to    limit    purpose.    — 

Where  evidence  admissible  for  a  special  pur- 
pose only  is  received  for  that  purpose  on 
the  trial,  its  effect  should  be  limited,  by 
proper  instructions,  to  the  purpose  for  which 
it  is  admitted,  and  a  failure  so  to  limit  it 
constitutes  reversible  error.  Saldiver  V. 
State   (Tex.),  16-669. 

d.  Objections  and  exceptions. 

Necessity  that  objections  be  specific. 

—  The  rule  that  objections  to  evidence  must 
be  specific  does  not  apply,  where  the  evidence 
is  clearly  inadmissible  for  any  purpose,  in  ' 
which  case  a  general  objection  is  sufficient. 
Oregon  R.,  etc.,  Co.  v.  Eastlack  (Ore.),  20- 
692. 

An  objection  to  the  admission  of  evidence 
which  specifies  no  ground  of  objection  nor  in 
any  manner  suggests  to  the  court  any  reasons 
why  the  testimony  is  inadmissible  may  be 
disregarded.  Moynahan  v.  Perkins  (Colo.), 
10-1061. 

SuiRciency  of  objection.  —  In  condem- 
nation proceedings,  an  objection  to  evidence 
of  what  the  plaintiff  paid  for  other  property 
for  use  in  the  same  enterprise,  on  the  ground 
that  the  evidence  is  not  the  measure  of  value, 
is  svifficient  to  raise  the  question  of  the  ad- 
missibility of  such  evidence,  offered  as  sub- 
stantive evidence,  or  on  cross-examination  as 
a  test  of  an  expert's  knowledge  of  value. 
Oregon  R.,  etc.,  Co.  v.  Eastlack  (Ore.),  20- 
692. 

General  objection  to  question  proper 
in  part.  —  Where  a  question  propounded  to 
a  witness  is  legal  in  part  and  illegal  in  part 
and  the  objection  is  made  to  the  whole  ques- 
tion and  not  confined  to  the  part  which  is 
illegal,  the  objection  will  be  overruled.  Wood- 
stock Iron  Works  v.  Stockdale  ( Ala. ) ,  5-578. 

Time  for  taking  exceptions.  —  A  party 
cannot,  after  a  verdict  has  been  rendered 
against  him,  ask  the  trial  court  for  the  first 
time  to  grant  the  exceptions.  H.  S.  Ker- 
baugh  V.  Caldwell  (U.  S.),  10-453. 

Grounds  not  urged  when  objeotlvn 
was  interposed.  —  The  rule  of  court  re- 
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quires  that  all  objections  to  evidence  be  urged 
and  insisted  upon  at  once,  and  after  a  de- 
cision upon  one  or  more  grounds,  no  otliers 
afterwards  urged  shall  be  heard  by  the  court. 
Where  objections  are  made  to  evidence  when 
offered  and  overruled,  it  is  in  the  discretion 
of  the  court  to  refuse  to  exclude  the  evidence 
on  a  ground  not  lirged  to  its  admission;  and 
this  is  especially  true  where  the  motion  to 
rule  out  is  made  pending  the  argument  and 
is  predicated  upon  a  failure  to  lay  the  proper 
foundation  for  thfe  evidence  sought  to  be  ex- 
cluded. Patton  V.  Bank  of  La  Fayette  (Ga.), 
4-639. 

e.  Limiting  number  of  witnesses. 

Discretion  of  court.  —  While  the  num- 
ber of  expert  witnesses  in  a  case  may  be 
limited  in  the  sound  discretion  of  the  cour't, 
as  may  also  the  number  of  witnesses  to  prove 
a  given  fact  which  is  uncontradicted  or 
merely  collateral  to  the  main  issue,  such  dis- 
cretion must  be  exercised  in  a  reasonable  and 
not  in  an  arbitrary  manner,  judged  by  the 
special  facts  of  the  case.  If  there  is  airy 
attempt  to  limit  witnesses,  not  experts,  on 
any  particular  relevant  point,  it  must  be 
when  such  point  has  already  been  satisfactor- 
ily established,  and  the  court  must  so  exer- 
cise its  discretion  as  to  deprive  none  of  the 
parties  to  the  litigation  of  any  material 
rights.  West  Skokie  Drainage  Dist.  v.  Daw- 
son  (lU.),  17-776. 

Abuse  of  discretion. —  While  trial  courts 
should  be  allowed  reasonable  discretion  in 
regard  to  the  number  of  witnesses  that  may 
be  introduced,  it  is  reversible  error  for  a 
court  in  an  eminent  domain  proceeding  to 
make  an  arbitrary  rule  limiting  the  nuifiber 
of  witnesses  on  the  question  of  damages  to 
four  on  each  side,  especially  where  the, rule 
is  made  and  applied,  after  three  witnesses 
have  been  placed  on  the  stand  by  the  plain- 
tiff. St.  Louis,  etc.,  R.  Co.  v.  Anbuehtfn 
(Mo.),  8-822.  ■  '      ' 

Fenuitting  additional  iritness  to  tes- 
tify in  violation .  of  rule  as  error.  — r  A 
judgment  will  not  'be  reversed'  on  the  ground 
that  the  trial  court,  after  limiting  the  num- 
ber of  witnesses  that  each  party  might  intro- 
duce on  a  particular  issue,  permitted  the  suc- 
cessful party  to  introduce  an  additional  num- 
ber, in  the  absence  of  a  showing  that  the 
court  abused  its  discretion.  Brady  V:  Shir- 
ley (S.  Dak.),  5-972. 

Application  of  rule  to  witnesses  in 
rehuttal.  —  On  the  trial  of  a  condemjiation 
)jroceed|ing,  where  the  petitioner  has  prov^ 
that  certain  property  in  the  immediate  vicin- 
ity of  the  property  sought  to  be  acquired  has 
been  sold  for  a  certain  price,  the  defendant 
is  entitled  to  introduee  evidence  in  rebuttal, 
showing  that  the  sale  in  question^  was  a  sale 
lender  foreclosure,  and  the  exelusion  of  such 
evidience  by  the  court,  in  pursuance  of  a  rule 
announced  by  the  judge  at  the  beginning  of 
th&  trial  limiting  the  number  of  witnesses, 
constitutes  reversible  error.  The  rule  that 
tb«  <touvt  may  iiacertain  cases  limit  the  num- 
iwr  -af  ,■  witnesses,  has  no  apiplieatioii  to  a 
witness    called   to    rebut    new   or    additional 


facts  brought  out  hy  tl>e  opposing  party  on 
direct  or  cross-examination.  West  Skpkie 
Drainage  Dist.  v.  Dawson  (111.),  17-776. 

f.   Putting   witnesses  under   rule. 

Application  of  rule  to  parties.  —  The 

rule  in  reference  to  the  sequestration  of  wit- 
nesses does  not  apply  to  a.  witness  Who  is  a 
party  to  the  case,  even  though  there  may  be 
several  parties  on  the  same  side  who  are  all 
to  be  examined  as  witnesses.  Georgia  R., 
etc.,  Oo.  iy.  Tice  (Ga.),  4-200. 

3.    iNSTEirCTIONS. 

a.  In  generali 

See  Damages,  12 ;  Death  bt  Wrongful  Act, 
10;  Eminent  Domain,  7  e  (1),  9  k; 
False  Impbisonmbnt,  ■  5 ;  PoBCIiBEE  Eif- 
tbt  and  Detainee,  3;  Libel  and 
Slander,  4  g;  Malicious  Pbosecution, 
2  f;  Negligence,  13;  Replevin,  7. 

Action  against  carriers  of  passengers,  see 
Cabbiebs,  6  g   (5)    (c). 

Actions  against  railroads  for  injuries  to  per- 
sons, see  RaIlbOads,  8  b   (9)    (b). 

Actions  for  fraud,  see  Fraud  and  Deceit,  6. 

Actions  for  injuries  caiised  by  explosions,  see 
Explosions  and  Explosives,  6  c. 

Actions  for  injuries  to  iservants,  see  Master 
AND  Servant,  3"  n  (4). 

Actionb  for  ttiedical  services,  see  Physicians 

■    '      AND    SUBSEONS,    4   b. 

Actions  on  contracts,  see  Contracts,  7  g. 
Actions  on  fire  insurance  policies,  see  Insue- 

ANCE,  5  m   ( 9 ) .   ■  ■ 
Actions    on    injunction    bonds,    see    Injunc- 
tions, 5  c  (6). 
Actions  delating  to  water  rights,  see  Waters 

AND  Watercourses,  3  b   (7)    (f). 
Credibility  of  witnesses,  see  Witnesses,  5  a 

(3).      ■ 
Explaining    relative    value    of    testimony    of 

witnesses,  see  Evidence,  20  c. 
Instructions  in  criminal  cases,  see  Cbiminal 

Lavt,  6  q. 
Presumptions  as  to  propriety  of  instructions, 

see  Appeal  and  Erbob,  14  g. 
Probate  proceedings,  see  Wills,  7  i- 
Review  of  in'struetions  in  criminal  cases,  see 

Criminal  Law,  9  b  (4). 

Construction  of  instructions.  —  In  con- 
struing instructions  upon  any  given  propo- 
sition, all  instructions  bearing  upon  the  same 
should  be  construed  together  as  a  whole. 
Morris  v.  Miller   (Neb.),  17-1047. 

Correctness  at  instructions.  —  Instruc- 
tions examined  and  held  correct  and  applica- 
ble to  the  case.  Pearce  v.  Quincy  Mining 
Co.  (Mich.),  12-304. 

Refusal  of  instruction  approved  on 
former  appeal.  *-  On  "tHe'  second  trial  of  a 
case  after  reversal  -on  appeal,  it  is  errot  for 
the  court  to  refuse  to  give- instructions  given 
on  the  first  trial  and  approved  By  the  ap- 
pellate court,  where  the' facts  on  the  seeowd 
trial  are  the  same  as  on  the  first.  Louis- 
ville, etc.,  E'.  Co.  T.  Payne   (Ky.):  19^^4.    ' 

Right  of  court  to  'giv&iittstriLcttoiia 
not  requested.  —  The  court  may  exercise  a 
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wide  discretion  in  the  matter  of  charging  the 
jury  and  may,  upon  the  request  of  the  jury 
for  further  instructions,  proceed  to  give  in- 
structions not  requested  by  them.  Charlton 
V.  Kelly  (U.  S.),  13-518. 

Right  to  disregard  evidence  contrary 
to  vie^  by  jnry.  —  The  jury,  in  an  action 
for  damages  for  injuries  caused  by  an  ex- 
plosion, by  consent,  having  inspected  the  de- 
fendant's plant,  the  ground,,  the  manner  and 
place  of  storing  the  explosives,  the  location 
of  the  plaintiff's  injured  property,  and  the 
character  of  the  damages,  it  is  proper  to  in- 
struct that  they  are  not  bound  to  accept  any 
testimony  as  true,  if,  after  a  personal  in- 
spection of  the  matter  testified  about,  they 
believe  the  testimony  to  he  untrue,  or  to  re- 
turn a  verdict  according  to  testimony  if  it 
is  in  conflict  with  what  their  personal  in- 
spection has  disclosed.  Whaley  v.  Sloss- 
Sheffield  Steel,  etc.,  Co.    (Ala.),  20-822. 

Bight  to  recover  on  proof  of  case  as 
alleged  in  declaration.  —  An  instruction 
that  the  plaintiff  is  entitled  to  recover  if  the 
case  is  proved  as  alleged  in  the  declaration 
is  not  reversible  error  where  every  count  in 
the  declaration  contains  the  allegations  neces- 
sary for  recovery.  Belskis  v.  Bering  Coal 
Co.    (111.),  20-388. 

Statement  to  jnry  of  amount  of  dam- 
ages claimed  in  complaint.  —  In  an  ac- 
tion for  personal  injuries  it  is  reversible 
error  for  the  trial  judge  to  state  to  the  jury 
the  amount  of  damages  claimed  by  the  plain- 
tiff in  his  complaint.  Such  a  statement  is  a 
suggestion  to  the  jury  which  is  liable  to  take 
the  place  of  evidence  in  their  minds,  and  it 
cannot  be  justified  on  the  ground  that  they 
might  otherwise  bring  in  a  verdict  in  excess 
of  the  amount  claimed.  HoUinger  v.  York 
K.  Co.   (Pa.  St.),  17-571. 

Explanation  of  ambignons  instruc- 
tion by  additional  instructions.  —  An 
ambiguous  or  general  term  in  one  instruc- 
tion may  be  explained  by  another,  and  an 
instruction  presenting  only  a  partial  vie^  of 
the  ease  may  be  supplemented  by  another, 
provided  the  whole  is  consistent  and  h'ar- 
moniou's.  Gibler  v.  Terminal  R.  Assoc. 
(Mo.),  11-1194. 

Though  two  instructions  which  deal  with 
a  particular  phase  of  the  case  are,  when  con- 
sidered separately,  technically  inaccurate,  yet 
if  the  jury  could  not  be  misled  by  them  when 
taken  together,  they  are  suificient.  Kirkham 
V.  Wheeler-Osgood  Co.   (Wash.),  4-532. 

An  incomplete  instruction,  cprrect  as  far 
as  it  deals  with  its  subject-matter,  is  per- 
fected by  the  giving  of  another  fpr  either 
party,  supplying  the  omitted  matter.  Con- 
nolly «.  Bolfinger   (W.  Va.),  20-1350. 

b.  Formal  requisites. 

Written  or  oral.  —  The  oflSce  of  a  charge 
is  to  state  clearly  and  concisely  to'  the  jary 
the 'issues  of  fact  and  the  principles  of  law 
■wrhich  arc  necessary  to  ena,hte'  them  rightly 
to  solve  those  issues,  and  in  a  case  involving 
serious'  qiiestions  of  law  this  can  only  be 
done  by  a  carefully  written  eharge.  '.  Bich- 
many.Bttehlieit   (Wis.),  8-435. 


Necessity  ot  numbering  written  in- 
structions. —  Where  instructions  are  re- 
duced to  writing,  and  clearly  and  concisely 
state  the  law,  the  mere  failure  to  number 
them  does  not  constitute  reversible  error. 
Atchison,  etc.,  E.  Co.  v.  Calhoun  ,  (Okla.), 
11-681. 

Necessity  of  urriting  "  given  "  on  an 
instruction  read  to  jury.  —  An  omisision 
to  write  the  word  "  given  "  on  an  instruction 
signed  by  the  judge,  read  by  him  to  the  jury, 
and  delivered  with  other  instructions  for  con- 
sideration in  the  jury  box,  does  not  consti- 
tute reversible  error.  Clasen  v.  Pruhs 
(Neb.),  5-112. 

Necessity  of  delivering  instructions 
in  open  court.  —  Further  ■  instructions  on 
the  law  of  the  case,  requested  by  tUt  jury 
after  they  have  retired,  must  be  delivered  in 
open  court,  and  if,  in  answer  to  su<ih  request, 
further  instructions  are  sent  to  the  jury 
room  by  the  bailiff  in  charge,  the  record 
should  show  the  consent  of  the  parties-  to 
that  procedure.  Martin  v.  Martin  (Neb,)', 
14-511. 

Necessity  that  instruction  follow 
language  of  request.  —  It  is  retetsible 
error  in  South  Dakota  for  the  trial  judge-  to 
read  to  the  jury  an  instruction  as  requested 
by  a  party,  in  language  substantially  idiffdr- 
ent  frOm  that  requested,  though,  the  .hiS'trv<e- 
tion  as  read  may  state  the  law  dorrfectly. 
Eood  v.  Dutcher    (S.  D.),  20-480. 

Where  a  trial  judge  instructs  a  jury  cor- 
rectly, and  in  substance  Covers  the  relevant 
rules  of  law  proposed  to  him  by  eouirt3el,:it 
is  not  erroneous  for  him  tp  refittse  tOi  adiopt 
the  exact  .wards,  ol  the  request.  Cunning- 
ham V.  Springer  (U.  S.),  9-897. 


c.  Instructions  regarding  burden  of  proof. 

In  general.  —  A  charge  to  the  jury  ex- 
plaining the  burden  of  proof  is  not  erroneoite 
because  the  judge  tells  ihe  jiiry  that  they 
cannot  find  in  accordance  with'  a  parti'ettfar 
contention  unless  it  has  been  "  proved  that  it 
was  so,"  where  he  addsr  "By  proved  that 
it  was  90  I  mean  a  ba.lance  &t  proof  .-in  fasvor 
of  that  theory.  .  .  .  The  plaintiff  must 
make  his  side  heavier,  stronger,  in,  fayor  pf 
the  proposition,  to  youT  mijids,  than  that  of 
the  defendant,  because  if  your  minds  remain 
balanced,  you  will  give  a  verdict  fox  the  de- 
fendant." Nor  is  the  use  of  the  word 
"  probable  "  in  different  parts  of  instructions 
on  the  burden  of  proof  necessarily  reversible 
error.  Sohel  i'.  Boston  Elevated.  R..  Co. 
(Mass.),  14-421.  . 

Statement  that  burden  of  proof  and 
preponderance  of  evidence  are  identi- 
cal. —  An  instruction  is  erroneous  which 
tells  the  jury  in  effect  that  preponderance  of 
evidence  and  burden  o4  proof  are  the  samt^ 
thing,  and  which  further  tells  them  that  if 
they  are  inclined  to  the  opinion  that  the 
plaintiff  is  entitled  to  recover,  then  the  plain- 
tiff has  not  only'  produced  thi  prepouderance 
of  evidence  but  has  al^o  disehaiged'  his'  d)»1ly 
as  to  tlie  burden  of  proof.  BicJiman  «.  ]  i^  ■^- 
heit   (Wis.),  S--13j. 
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Waiver  of  error  in  instmction.  —  An 

instruction  which  requires  the  plaintiff  in  an 
action  to  establish  a  fact  by  a  "  clear  "  pre- 
ponderance of  the  evidence  is  erroneous  as 
imposing  a  greater  burden  than  the  law  re- 
quires, but  the  error  is  without  prejudice 
where  the  plaintiff  offers  no  evidence  at  all 
of  the  fact  in  question  a*d  does  not  rely  on 
that  fact  as  a  ground  of  recovery.  Fleming 
V.  Lockwood  (Mont.),  13-263. 

d.  Misleading  instructions. 

Refusal  of  misleading  instmction.  — 

An  instruction  calculated  to  mislead  the  jury 
is  properly  refused.  Jacksonville  Electric 
Co.  17.  Adams   (Fla.),  7-241. 

Making  case  depend  -vhoUy  on  one  of 
several  grounds  of  liability.  —  A  re- 
quested charge  is  properly  refused  as  calcu- 
lated to  mislead  the  jury  where  it  does  not 
submit  to  the  consideration  of  the  jury  all 
the  grounds  on  which  the  defendant  might  be 
held  liable.  Schow  et  al.  v.  McCloskey, 
(Tex.),  20-1. 

Mingling  issnes  of  negligence  and 
contribntory  negligence.  —  Since,  in  a 
negligence  action,  the  defense  of  contributory 
negligence  has  to  be  specially  pleaded  and 
the  burden  of  proof  as  to  that  issue  is  upon 
the  defendant,  instructions  should  be  directed 
to  the  issues  of  negligence  and  contributory 
negligence  separately,  as  the  mingling  of  the 
two  issues  in  one  instruction  is  confusing. 
Overcash  v.  Charlotte  Electric  K.,  etc.,  Co. 
(N.  Car.),  12-1040. 

Right  of  plaintiff  to  costs  on  recov- 
ery of  less  than  offer  of  judgment.  — 
In  an  action  where  the  defendant  has  offered 
to  confess  judgment  for  a  certain  amount  and 
such  offer  has  been  declined  by  the  plaintiff, 
an  instruction  from  which  the  jury  may  in- 
fer that  a  verdict  for  a  smaller  amount  in 
plaintiff's  favor  will  carry  costs  is  mislead- 
ing, and  therefore  erroneous.  Dorn  v.  Cooper 
(la.),  16-744. 

e.  Argumentative  instructions. 

Giving  or  refusing  to  give  as  error.  — 

It  is  not  error  to  give  or  refuse  an  argu- 
mentative instruction.  Whaley  v.  Slosa- 
ShefBeld  Steel,  etc.,  Co.   (Ala.),  20-822. 

It  is  proper  to  refuse  an  argumentative  in- 
struction. Pullman  Car  Co.  v.  Krauss 
(Ala.),  8-218. 

It  is  not  reversible  error  io  give,  at  the 
request  of  a  party,  an  argumentative  and  ab- 
stract instruction  which  asserts  a  correct 
proposition  of  law.  Birmingham  E.,  etc., 
Co.  V.  Mason   (Ala.),  6-929. 

Requested  instructions  which  are  argu- 
mentative, or  which  invade  the  province  of 
the  jury,  are  properly  refused.  Morris  v. 
McClellan    (Ala.),   16-305. 

f.  Instructions  not  hased  on  evidence. 

Giving  instruction  not  based  on  evi- 
dence as  error.  —  It  is  error  to  submit  a 
proposition  of  law,  though  correct  as  an  ab- 
stract   proposition,    in    the    absence    of    any 


facts  to  which  it  can  be  applied.  Colorado, 
etc.,  R.  Co.  V.  Thomas    (Conn.),  3-700. 

Although  the  instructions  of  a  court  to 
the  jury  may  state  the  law  correctly  in  the 
abstract,  if  they  are  not  authorized  by  the 
evidence  in  the  case  they  are  erroneous;  and 
a  new  trial  will  be  granted  for  the  giving  of 
such  instructions,  unless  it  is  apparent  that 
the  jury  could  not  have  been  misled  by  them. 
Culberson  17.  Alabama  Construction  Co. 
(Ga.),  9-507. 

The  giving  of  instructions,  having  no  basis 
or  foundation  in  the  evidence  in  the  case  in 
which  they  are  given,  is  prejudicial  and  con- 
stitutes reversible  error.  Kuykendall  r. 
Fisher  (W.  Va.),  11-700. 

Notwithstanding  the  fact  that  it  appears 
that  there  are  no  conflicts  in  the  evidence,  an 
instruction  that  the  jury  should  attempt  to 
reconcile  any  conflicts  which  there  might  be 
in  the  evidence  is  nonprejudicial,  even  if  er- 
roneous, ^tna  Ins.  Co.  v.  Lipsitz  (Ga.), 
14-1070. 

Refusal  of  instruction  not  based  on 
evidence  as  error.  —  It  is  not  erroneous 
for  a  trial  court  to  refuse  an  instruction 
based  on  a  state  of  facts  which  none  of  the 
evidence  tends  to  establish.  Oldenburg  c. 
Dorsey  (Md.),  5-841. 

It  is  proper  to  refuse  a  party's  request  for 
instructions  embodying  his  "  theory  of  the 
case "  where  the  evidence  does  not  in  vital 
respects  tend  to  substantiate  the  theory,  and 
where  the  instructions  are  elaborately  drawn, 
and  are  in  their  nature  a  special  argument 
addressed  to  the  jury  under  the  guise  of  in- 
structions of  law.  Estate  of  Dolbeer  (Cal.), 
9-795. 

An  instruction  is  rightly  refused  where 
there  is  no  evidence  on  which  to  base  it. 
State   V.   Whitman    (Minn.),    14-309. 

In  a  contest  between  the  finder  of  money 
and  an  alleged  owner  thereof,  proof  by  the 
latter  of  circumstances  strongly  tending  to 
establish  title  in  him,  unopposed  by  any  evi- 
dence tending  in  an  appreciable  degree  to 
prove  the  contrary,  precludes  the  giving  of 
instructions,  predicated  on  the  assumption  of 
conflict  in  the  evidence,  requiring  a  verdict 
for  the  party  in  whose  favor  it  preponder- 
ates. Kuykendall  r.  Fisher  (W.  Va.),  11- 
700. 

Determination  of  question  ivhether 
evidence  exists  as  basis  for  instruction. 
—  It  is  for  the  court  to  determine  whether 
there  is  evidence  to  render  an  instruction 
relevant.  An  instruction  cannot  be  given 
and  its  consideration  by  the  jury  made  to 
depend  upon  whether  the  jury  finds  that 
there  is  or  is  not  such  evidence.  Rowan  v. 
Hull   (W.  Va.),  2-884. 

g.  Instructions  misstating  evidence. 

Misstatement  of  testimony  of  wit- 
ness as  error.  —  Where  the  trial  court,  in 
its  instructions  to  the  jury,  attempts  to  state 
what  the  testimony  of  a  witness  upon  a  cer- 
tain point  is,  such  statement  should  be  based 
upon  the  whole  testimony  of  the  witness  upon 
that  point,  and  not  upon   isolated   passages 


THIAL. 


1553 


disconnected  from  their  context.  An  in- 
struction wliich  misstates  the  testimony  of  a 
witness  constitutes  reversible  error.  Glaser 
r.  Rothschild   (Mo.),  17-576. 

h.  Instructions  singling  out  evidence. 

Refusal  to  give  instmotion  based  on 
portion  of  evidence  as  error.  —  An  ex- 
ception to  the  rejection  of  an  instruction 
which  segregates  the  plaintiff's  evidence  on  a 
certain  point  and  directs  the  jury  that  if 
they  believe  such  evidence  they  should  find 
for  the  plaintiff,  but  omits  the  defendant's 
evidence  on  the  same  point  which  would  jus- 
tify a  contrary  conclusion,  should  be  over- 
ruled, especially  where  the  rejected  instruc- 
tion is  incorporated  in  an  instruction  given 
by  the  trial  judge  on  his  own  motion.  B.  F. 
Sturtevant  Co.  v.  Dugan  (Md.),  14-675. 

In  an  action  for  damages  for  injuries 
caused  by  an  explosion,  the  plaintiff's  re- 
quested instruction  for  a  verdict  if  the  de- 
fendant kept  large  quantities  of  dynamite 
and  dynamite  caps  in  a  wooden  magazine  in 
a  thickly  settled  portion  of  the  town,  in 
proximity  to  many  buildings  and  persons, 
and  the  dynamite  and  caps  were  liable  to  ex- 
plode and  do  serious  injury  to  such  persons 
or  property,  and  said  explosives  did  explode 
with  such  violence  as  to  damage  the  plain- 
tiff's property,  is  bad  in  ignoring  proof  of 
one  of  the  particular  explosives  alleged  to 
be  stored,  to  wit,  powder,  and  in  pretermit- 
ting proof  of  the  negligence  alleged,  as,  these 
being  material  averments,  each  requires  proof 
before  the  plaintiff  can  recover.  Whaley  v. 
Sloss-Sheffield  Steel,  etc.,  Co.   (Ala.),  20-822. 

i.  Instructions  assuming  fact  in  issue. 

Refusal  of  instruction  as  error.  —  It 

ts  proper  to  refuse  an  instruction  «hich  as- 
sumes a  fact  that  under  the  evidence  is  in 
issue  and  is  for  the  jury  to  decide.  Lyon  v. 
United  Moderns   (Gal.),  7-672. 

In  an  action  against  a  railroad  company 
for  killing  a  dog  on  the  track,  where  it  is 
controverted  whether  the  dog  had  run  on  the 
track  in  front  of  the  engine  for  a  half  mile 
or  had  run  along  the  side  of  the  track  until 
shortly  before  he  was  struck,  when  he  went 
on  the  track,  a  charge  that  when  the  engineer 
saw  the  dog  running  along  beside  the  track, 
he  could  presume  that  the  dog  would  leave 
the  track  before  being  struck,  and  was  war- 
ranted in  acting  on  that  belief,  is  properly 
refused  as  assuming  the  fact  in  controversy. 
St.  Loui.s,  etc.,  R.  Co.  v.  Rhoden  (Ark.),  20- 
915. 

Giving  instruction  erroneously  stat- 
ing that  defendant  admits  certain  con- 
tentions as  error.  —  A  new  trial  is  de- 
manded where  it  appears  that  the  trial  court, 
in  charging  the  jury  as  to  the  respective  con- 
tentions of  the  parties,  not  only  failed  to 
present  correctly  those  of  the  losing  party, 
but  practically  instructed  the  jury  that  such 
party  admitted  the  contentions  of  the  oppo- 
site party  concerning  one  of  the  vital  issues 
of  the  case.  Hightower  v.  Ansley  (Ga.),  7- 
927. 

Vols.  1-20  — Ann.  Cas.  Digest.  — 98. 


j.  Instructions  unauthorized  by  pleadings. 

Refusal  as  error.  —  The  failure  of  the 
trial  court  to  give  an  instruction  unauthor- 
ized by  the  pleadings  is  not  error.  Hewitt 
V.  Lamb   (Ga.),  14-800. 

k.  Instructions   singling   out   issues. 

Refusal  as  error.  —  Where  there  are 
several  important  issues,  it  is  proper  to  re- 
fuse an  instruction  which  singles  out  one  of 
them  in  such  a  way  as  is  calculated  to  mis- 
lead the  jury  into  believing  that  it  is  the 
controlling  issue.  Jacksonville  Electric  Co. 
i:  Adams   (Fla.),  7-241. 

In  an  action  for  damages  for  injuries 
caused  by  an  explosion,  an  instruction  re- 
quested by  the  plaintiff  for  a  verdict  if  the 
defendant  negligently  kept  large  quantities 
of  explosives  in  a  wooden  magazine  within 
the  town,  where  they  were  liable  to  explode, 
and  from  their  being  so  negligently  kept  they 
did  explode  with  such  violence  as  to  damage 
the  plaintiff's  storehouse  arid  residence,  is 
bad  for  ignoring  the  material  averment  of 
the  complaint  that  the  explosives  were  stored 
in  a  thickly  settled  portion  of  the  town. 
Whaley  v.  Sloss-Sheffield  Steel,  etc.,  Co. 
(Ala.),  20-822. 

1.  Inconsistent  and  contradictory  instruc- 
tions. 

Giving  inconsistent  and  contradic- 
tory   instructions    as    error.    —   It   is   a 

ground  of  reversal  for  the  court  to  give  in- 
consistent and  contradictory  instructions  on 
a  material  question  in  the  case,  though  one 
of  the  instructions  correctly  states  the  law 
as  applied  to  the  facts.  Gardner  v.  Metro- 
politan St.  R.  Co.  (Mo.),  18-1166. 

Refusal  as  error.  —  An  instruction  which 
is  inconsistent  with  an  instruction  previously 
granted  at  the  request  of  the  same  party  is 
properly  rejected.  B.  F.  Sturtevant  Co.  v. 
Dugan   (Md.),  14-675. 

m.    Instructions    invading   province   of   jury. 

In  general.  —  An  instruction  based  on 
undisputed  facts  in  evidence  is  not  erroneous 
merely  because  it  fails  to  submit  those  facts 
with  the  qualification  "  if  the  jury  believe 
from  the  evidence."  Carpenter  v.  Hyman 
(W.  Va.),  20-1310. 

Directing  jury  as  to  Inference  of  fact 
in  issue  from  proven  facts.  —  In  an  ac- 
tion for  damages  caused  by  an  explosion  of 
gas,  it  is  proper  for  the  court  to  refuse  to 
charge  that  if  the  "  defendant's  pipes,  meters, 
and  their  connections  were  free  from  any 
leak  a  week  or  any  less  time  before  the  ex- 
plosion, then  the  presumption  is  that  they 
were  in  such  condition  at  the  time  of  such 
accident;  and  unless  this  presumption  is  re- 
moved by  evidence  sufficient  to  convince  you 
to  the  contrary,  you  must  find  that  the  pre- 
sumption is  true."  Such  an  instruction 
would  invade  the  province  of  the  jurv  by 
directing  them  as  to  the  inference  of  fact 
which  they  should  draw  from  other  proven 
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facts.  Linforth  t".  San  Francisco  Gas,  etc., 
Co.   (Cal.),  19-1230. 

Kequiring  jury  to  accept  evidence  of 
one  party  as  true.  —  In  an  action  to  re- 
cover damages  for  personal  injuries  received 
by  falling  into  an  elevator  pit  in  the  base- 
ment of  a  building,  where  there  is  evidence 
tending  to  show  that  the  basement  was  poorly 
-lighted  and  very  dark,  and  that,  on  account 
of  the  darkness,  the  plaintiff  was  unable  to 
see  the  pit  into  which  he  fell,  an  instruction 
that  there  is  no  evidence  in  the  case  to  sus- 
tain the  charge  in  the  plaintiff's  petition  tha;t 
the  defendant  left  the  said  basement  without 
light  or  illumination  Of  any  kind,  is  erro- 
neous, as  invading  the  province  of  the  jury. 
Glaser  v.  Rothschild    (Mo.),   17-576. 

Requiring  jury  to  accept  as  true  in- 
consistent testimony  o£  party  given 
before  trial.  —  In  an  action  for  damages 
for  injuries  received  by  a  person  while  rid- 
ing in  an  elevator,  a  requested  instruction 
for  the  defendant  that  if  the  plaintiff  at  the 
time  of  the  accident  was  riding  up  and  down 
in  the  elevator,  as  he  himself  testified  in  his 
deposition  taken  nearly  a  year  before  the 
trial,  then  he  was  not  a  passenger,  is  prop- 
erly refused  as  invading  the  province  of  the 
jury  by  requiring  the  jury  to  accept  as  true 
testimony  given  by  the  plaintiff  nearly  a  year 
before  the  trial,  and  inconsistent  with  his 
testimony  on  the  trial.  Ferguson  v.  Truax 
(Wis.),  13-1092. 

Keference  to  undisputed  evidence  as 
violation  of  constituti<inal  provision.  — 
The  constitutional  provision  that  a  judge 
shall  not  state  the  facts  in  charging  the  jury 
does  not  prohibit  siich  reference  to  the  undis- 
puted evidence  as  is  necessary  to  enable  the 
jury  to  apprehend  the  law  applicable  to  the 
issues.      State  !).  Driggers    (S.  C),  19-1168. 

n.  Repetition  Of  instructions. 

Refusal  of  request  for  charge  already 
given  as  error.  —  A  request  to  charge  is 
properly  refused  where  the  substance  of  it 
is  fully  covered  by  an  instruction  already 
liven.  Sehow  et  al.  v.  McCloskey  (Tex.), 
20-1. 

A  party  cannot  complain  of  the  refusal  of 
the  court  to  give  a  requested  charge,  where 
the  substance  of  it  has  already  been  given. 
Johnson  v.  Caughren   (Wash.),  19-1148. 

It  is  not  error  to  refuse  a  request  covered 
hv  instructions  given.  St.  Louis,  etc.,  R. 
Co.   r.  Rhoden   (Ark.),  20-915. 

It  is  not  reversible  error  for  the  trial  court 
to  refuse  an  instruction,  the  matters  treated 
wherein  have  been  amply  and  fairly  pre- 
sented to  the  jury  in  other  instructions.  Dis- 
trict of  Columbia  r.  Duryee  (P.  C),  10-675. 

An  appellant  cannot  predicate  error  of  a 
refusal  of  a,n  instruction,  wjiere  the  record 
shows  that  the  trial  court  gave  another  in- 
struction which  stated  the  same  proposition 
in  as  favorable  a  manner  as  the  appellant 
could  ask.  Godfrey  v.  Rowland  (Hawaii), 
7-993. 

It  is  not  reversible  error  for  the  trial  court 
to  refuse  to  give  an  instruction  which,  though 
proper,    is    substantially    similar    to    an    in- 


struction already  given.  Sweet  c.  Western 
Union  Tel.  Co.    (Mich-.),  5-730. 

It  is  not  erroneous  to  refuse  instructions 
as  to  matters  which  have  been  fully  covered 
by  instructions  already  given.  Lyon  v. 
United  Modems    (Cal.),  7-672. 

It  is  not  error  for  .the  court  to  refuse  to 
give  instru,cticui.  asked,  for;  however  perti- 
nent, if  the  same  ^n  substance  and  effect 
have  already  been  given  by  him  to  the  jury. 
Florida  East  Coast  E.  Co,  v.  Welch  (Fla.), 
12-210. 

The  failure  of  the  court  to  give  a  requested 
instruction  is  not  error  where  the  substance 
of  the  request  is  given  in  other  instructions. 
Kiley  v.  Rutland  E,  Co.   (Vt.),  13-269.      ., 

Although  a  request  to  charge  is  correct  in 
form  and  substance,  the  court  may  properly 
refuse  the  same,  where  it  has  been  substan- 
tially covered  by  instructions  already  given. 
Morris  i:  McClellan   (Ala.),  16-305; 

o.  Requests  to  charge. 

Written  or  oral.  —  A  rule  of  the  court 
that  a  request  to  charge  must  be  in  writing 
is  intended  for  the  benefit  of  the  trial  judge, 
and  he  may  in  his  discretion  receive  and.i'llle 
upon'  verbal  requests.  Willis' i".  "Westerh 
Union  Tel.  Co.   (S:  Car.), '2-52. 

Necessity  of  requesting  more  definite 
instructions  than  given.  —  If  a  pirtf  ib 
a  civil  action  desires  more  definite  ihatfu6- 
tions  than  those  given  by  the  court,  he  miist 
make  a  special  request  for  them.  IVes  ». 
Atlantic,  etc.,  E.  Co.   (N.  Car.),  9-188. 

Necessity  of  special  request  trhen  In- 
struction given  is  misleading.  —'Though 
in  an  action  for  damages  for  injuries  caused 
by  an  explosion,  various  causes'  for  which 
are  alleged  in  the  various  counts,  the  cause 
may  be  immaterial  if  the  jury  find  that  the 
storing  or  keeping  of  the  explosives  was  a 
nuisance  per  se,.  and  so  an  instruction,  to 
render  a  verdict  for  the  defendant  if  from 
all  the  evidence  the  jury  find  that  the  cause 
of  the  explosion  lies  wfiplly  in  the  realm  of 
conjecture  and  doubt  may  be  open  to  the 
criticism  of  being  misleading  in  this  respect, 
it  is  not  ground  for  reversal,  as  it'  might 
be  cured  by  an  explanatory  charge,  which 
the  plaintiff  should  request.  Wbaley  t>. 
Rloss-ShefBeld  Steel,  etc.,  Co.  (Ala.),  20- 
822. 

An  instruction  that  the  burden  of  proof 
is  not  on  the  defendant  to  acquit  itself  of 
negligence  being  at  most  misleading,,  the 
plaintiff  is  bound  to  ask  for  explanatory 
charges.  Whaley  v.  Sloss-ShefBeld  Steeli 
etc.,  Co.   (Ala.),  20-822. 

In  an  action  based  on  the  frightening  of 
a  horse  on  the  highway  by  an  automobile,  in 
the  absence  of  a  rpquest  for  more  definite  in- 
structions a  charge  to  the  jury  that  a  re- 
covery could  be  had  if  the  injury  was.  caused 
by  the  negligence  of  the  defendant,  without 
contributory  negligence  on  the  part  of  the 
plaintiff,  is  not  rendered  materially  erroneous 
by  the  omission  to  state  that  the  negUgcnce 
complained  of  ,must  have  been  the  proximate 
cause  and  that  the  injury  ninit  have  been 
one  reasonably,  to  hav^e  been  anticipated  ae  a 


TRIAL. 


1556 


result  thereof.      Martin   f.  Garlock    (Kan.), 
20^84. 

p.  Objections  and  exceptions. 

Error  in  detached  portion  of  charge 
correct  in  entirety.  —  Error  cannot  be  pre- 
dicted on  objections  to  a  part  of  a  charge 
segregated  from  the  balance,  where  the  whole 
charge,  when  read  in  its  entirety,  is  correct. 
Grimes   r.   Greenblatt    (Colo.),    19-608. 

^Yhere  an  exception  to  a  charge  to  the  jury 
consists  of  an  extract,  detached  from  its 
context,  the  whole  charge  must  be  examined 
in  order  to  determine  if  the  exceptions  are 
well  taken.  Xielson  v.  International  Text- 
book Co.    (Me.),  20-591. 

Where  a  paragraph  of  a  set  of  instructions, 
when  taken  as  a  whole,  sufficiently  stfites 
the  law  on  the  point  to  which  it  relates,  the 
fact  that  a  disconnected  portion  of  the  para- 
graph, when  taken  alone,  is  open  to  the  ob- 
jection that  it  is  too  general,  does  not  render 
the  instruction  erroneous.  Kirkham  v. 
Wheeler-Osgood  Co.    (Wash.),  4-532. 

lustrnotions  based  on  evidence  not 
objected  to  but  not  tritbin  issues.  — 
Error  cannot  be  predicated,  on  instructions 
as  not  within  the  issues  made  by  the  plead- 
ings, where  they  are  based  on  evidence  ad- 
mitted without  objection.  Johnson  v.  Caugh- 
ren    (Wash.),  19-1148. 

Waiver  of  objection  by  failure  to 
except.  —  A  party  cannot  complain  of  the 
incompleteness  of  an  instruction  that  is  ab- 
stractly correct,  where  he  neither  took  excep- 
tions to  the  charge  on  the  trial  nor  asked  for 
more  specific  instructions.  Coe  r.  Northern 
Pacific  R.  Co.    (Minn.),  11-429. 

Statement,  on  making  request,  that 
most  of  matters  have  been  already  cov- 
ered, as  -waiver  of  right,  -r  Where  the 
defendant's  a,ttorney,  in  an  action  tried  be- 
fore a  jury,  after  handing  to  the  trial  judge 
certain  written  .requests  to  charge,  states 
that  the  rulings  of  the  court  on  the  different 
grounds  have  covered  most  of  the  points  em- 
braced in  such  requests,  he  thereby  waives 
his  right  to  insist  upon  the  requests.  Mc- 
Crary  v.  Southern  Ry.   (S.  Car.),  18-840. 

4.  Conduct  and  Argument  of  Counsel. 
a.  In  general. 
See  Bbeach  of  Pbomise  of  Mabbiage,  2  e. 

Misconduct  of  counsel  in  criminal  cases,  see 

Chimin AL  Law,  9. 
Probate  proceedings,  see  Wills,  7  g. 
Review  of  rulings  of  trial  court,  see  Appeal 

AND  Ebbob,  12  a;  13. 

Bight  to  open  and  close.  —  The  Ken- 
tucky statute  providing'  that  "  the  burden  of 
proof  in  the  whole  action  lies  on  the  party 
who  would  be  defeated  if  no  evidence  were 
given  on  either  side  "  means  that  the  burden 
is  on  the  party  against  whom  a  judgment 
cariying  costs  would  be  rendered,  and  when 
the  defendant  is  in  this  situation,  it  is  erro- 
tieoiis  to  deny'  him  the  riTht  to  inake  the 
closing  ''  argument.  Mattingly  v.  Shortell 
(Ky.),  8-1134.     • 


In  an  action  for  services  rendered,  where 
the  claim  is  made  up  of  several  items  and 
the  defendant  denies  liability  for  all  of  the 
items  but  one,  as-  to  which  he  plfeids  'payment 
and  ebunterclaim,  the  defendant  is  entitled 
to  the  closing ,  argument,  as  the  burden  of 
pi-oof  in  the  whole  action  lies  on  him,  inas- 
much as  judgment  would  go  against  him  for 
part  of  the  amount  claimed  if  the  case  were 
submitted  without  any  evidence.  Mattingly 
v.  Shorten   (Ky.),  8-1134. 

Limiting  argument  to  forty-five  min- 
utes for  each  side.  —  Where  the  issues 
raised  on  the  trial  Of  an  action  are  not  com- 
plicated, and  the  testimony  is  neither  volum- 
inous nor  conflicting  except  upon  one  Or  two 
points,'  it  is  not  an  abuse  of  discretion  for  a 
trial  court  to  limit  the  time  allowed  for  oral 
argument  before  the  jiiry  to  forty-five  min- 
utes for  each  side.  >  Christiansen  v.  William 
Grafer  Tank  Works   (111.),  7-69. 

Restricting  argument  to  vital  Issues. 
^-A  judge  presiding  at  a  jury  trial  must  ex- 
ercise .  sound  discretion  in  cojifining  counsel 
in  their  arguments,  to  a  discussion  of  the 
vital  issues,  and  his  discretion "  in  that  rie- 
speet  will  not  be  revised  by  a  reviewing  court 
in  the  absence  of  a  showing  of  abuse.  Wl^yrin 
D.Downey  (R.  I.),  8-912.  :■  ■    ' 

Questioning  juror  with  reference  to 
employers'  liability  insurance  as  error. 
—  In  an  actidn  for  personal  injuries  h^  an 
employee  against  his  employer,  -th^:  alleged 
riiisconduot  of  the  .plaintiff's  iattbmfey  in  ask- 
ing a  juror  whether  he  had  evei-  obtained  an 
insurance  policy  from  a  certain  em'ployers' 
liability  insurance  company,  '  the  attorney 
stating  to  the  trial  court  that,  as  it  appeared 
or  was  undersrtood  that  the  defendant  had 
taken-  out  insurance  in  that  company,  his 
purpose  in  asking  the  question  was  to  deter- 
inilie  whether  to  exercise  '  the  peremptory 
challenge,  but  svibsequen'tly  withdrawing  the 
question,  does  not  require  the.  reversal  of'  a 
judgment  in  favor  of  the  plaintiff.  "O'Neill 
V.  ThomasDay  Co.   (Cal.),  14-970. 

Persisting  in  improper  examination 
of  witness  as  error.  —  It  is  misconduct  for 
which  a  judgment  "will  be  reversed  for  coun- 
sel to  persist  in  asking  a  witness  questions 
which,  the  eburt  has  held  to  be  wrong  and 
which  any  one  reasonably  acquainted  \»'ith 
the  rules  of  evidence  must  know  to  be  iiii- 
propcr.  Louisville,  etc.,  R.  Co.  v. '  Payne 
(Ky.),  19-294. 

Improper  offer  of  proof  as  error.  — 
In  an  action  to  recover  damages  for  personal 
injuries,  it  is  rever.sible  error  to  '  jjermit 
counsel  for  the  plaintiff  to  offer,  in  the  pres- 
ence of  the  jury,  to  make  proof  of  prior  con- 
tradictory statements  nlade  by  the  only  wit- 
ness for  the  plaintiff  who  has  given  medical 
testimony,  where  the  court  has  repeatedly 
and  properly  held  the  evidence  offered  to  be 
incompetent.  Chicago  City  R.  Co.'  t;.'  Greeorv 
(111.),  6-220.  ^    .' 

b.  Scope  of  argument. 
( 1 )   In  general. 
Delay  in  amending  answer.  —  Counsel 
for  the  plaintiff  in  a  negligence  action  held 
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to  be  entitled  to  a  comment  upon  the  delay 
of  the  defendant  in  amending  an  answer  set- 
ting up  a  new  defense.  Central  of  Greorgia 
R.  Co.  V.  Hall  (Ga.),  4-128. 

Sufficiency  of  damages  claimed.  —  In 
an  action  to  recover  damages  for  personal 
injuries  there  is  no  valid  objection  to  a  state- 
ment by  the  plaintiff's  counsel  in  his  argu- 
ment to  the  jury  that  under  the  evidence  he 
considers  the  amount  claimed  in  the  declara- 
tion full  compensation  for  the  plaintiflF's  in- 
juries. Graham  v.  Mattoon  City  R.  Co. 
(111.),  14-853. 

Statement  as  to  recovery  on  former 
trial.  —  A  statement  by  counsel  for  the  plain- 
tiff in  the  course  of  his  closing  argument  to 
the  jury  to  the  effect  that  the  plaintiff  had 
recovered  a  fixed  amount  below,  held  to  be 
improper,  but  under  the  circumstances  of  the 
case  not  sufficient  to  warrant  a  reversal  of 
the  case.  Culbertson  v.  Alexander  ( Okla. ) , 
10-916. 

Comment  on  custom  of  employers  to 
carry  liability  insurance  as  error.  —  In 
an  action  by  a  servant  against  his  master 
for  negligence,  it  is  improper  for  the  plain- 
tiff's counsel  in  the  closing  argument  to  the 
jury  to  comment  on  the  custom  of  the  em- 
ployers in  the  vicinity  of  carrying  an  insur- 
ance against  liability  for  accidents  to  the 
employees,  in  the  absence  of  evidence  of  any 
such  custom;  and  a  judgment  for  the  plain- 
tiff will,  on  account  of  such  remarks,  be  set 
aside  notwithstanding  an  instruction  by  the 
court  that  the  remarks  should  not  be  con- 
sidered for  any  purpose.  Coe  v.  Van  Why 
(Colo.),  3-552. 

Reading  and  commenting  on  inter- 
rogatories. —  Counsel  for  one  of  the  parties 
to  a  cause  may  read  and  comment  upon  to 
the  jury  interrogatories  which  the  opposing 
party  has  requested  and  which  the  trial 
judge  has  indicated  his  intention  of  submit- 
ting to  the  jury.  Mclntyre  v.  Orner  (Ind.), 
8-1087. 

(2)   Comment  on  matters  not  in  evidence. 

Permitting  argument  as  error.  —  It  is 

reversible  error  to  permit  counsel,  against 
objection,  to  base  his  argument  to  the  jury 
on  material  facts  which  are  not  in  evidence. 
Boone  v.  Holder   (Ark.),  15-735. 

It  is  highly  improper  for  counsel  to  at- 
tempt in  the  course  of  argument  to  place  be- 
fore the  jury  indirectly  that  which  could  not 
be  produced  directly  in  proof.  Little  Rock 
R.,  etc.,  Co.  V.  (3oerner   (Ark.),  10-273. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  where  the  court  has  properly 
refused  to  permit  the  plaintiff  to  introduce 
in  evidence  prior  contradictory  statements 
made  by  the  only  medical  witness  called  by 
him,  it  is  improper  to  permit  counsel  for  the 
plaintiff,  in  his  closing  argument,  to  com- 
ment upon  those  statements  in  such  a  man- 
ner as  to  cast  discredit  upon  the  testimony 
given  by  the  witness.  Chicago  City  R.  Co. 
r.  Gregory  (111.),  6-220. 


(3)  Comment  on  failure  to  produce  evidence. 

Failure  to  call  nrltness.  —  In  an  action 
for  personal  injuries  where  the  defendant 
calls  as  witnesses  three  out  of  four  of  his 
employees  who  saw  the  accident,  but  fails  to 
call  the  fourth,  though  the  latter  is  in  the 
city  where  the  trial  takes  place,  it  is  proper 
for  the  plaintiff's  counsel  to  argue  that  if 
the  witness  had  been  called  his  testimony 
would  have  been  unfavorable  to  the  defend- 
ant, and  it  is  not  prejudicial  error  for  him 
to  state  that  the  witness  is  well  instead  of 
arguing  that  there  is  no  evidence  that  he  is 
sick.     Lambert  v.  Hamlin  (N.  H.),  6-713. 

Claim  of  privilege  interposed  by  de- 
fendant. —  When  the  defendant  in  a  civil 
action  has  refused  to  answer  interrogatories 
filed  by  the  plaintiff,  on  the  ground  that  he 
could  not  be  required  to  give  evidence  which 
might  subject  him  to  criminal  punishment, 
plaintiff's  counsel  may  properly  read  such  in- 
terrogatories to  the  jury,  together  with  de- 
fendant's reason  for  refusing  to  answer  the 
same,  and  comment  thereon  in  his  argument. 
Morris  v.  McClellan   (Ala.),  16-305. 

(4)   Attack  on  witnesses. 

Calling  witnesses  liars  and  scoun- 
drels. —  It  is  improper  and  prejudicial  for 
counsel  to  say  concerning  opposing  witnesses, 
in  the  course  of  his  argument  before  the  jury, 
that  "I  have  known  .  .  .  [the  witnesses] 
for  years,  and  two  bigger  liars  and  scoun- 
drels never  walked  the  face  of  the  earth." 
Herman  Kahn  Co.  v.  Bowden  (Ark.),  10-132. 

Comment  on  interest  of  vitness.  —  In 
arguing  a  case  to  the  jury  an  attorney  has 
the  right,  within  reasonable  limits,  to  com- 
ment upon  the  interest  of  an  opposing  wit- 
ness in  the  result  of  the  trial,  and  even  where 
the  right  is  abused,  a  judgment  will  not  be 
reversed  upon  that  ground  alone,  if  it  ap- 
pears that  the  trial  judge  sustained  an  ob- 
jection to  the  comments  complained  of,  in 
the  presence  and  hearing  of  the  jury,  thus 
dissipating  any  prejudice  therefrom.  St. 
Louis,  etc.,  R.  Co.  v.  Raines  (Ark.),  17-1. 

(5)   Appeal  to  sympathy  and  prejudice. 

Defendant  and  ^rltnesses  engaged  io 
same  business.  —  In  an  action  against  a 
commission  merchant  to  recover  the  price  of 
hay  sold,  a  remark  by  plaintiff's  counsel,  in 
an  argument  before  the  jury,  to  the  effect 
that  the  defendant  and  his  witnesses  are  "  a 
crowd  of  commission  merchants "  and  that 
the  plaintiff  and  the  jury  should  "  stick  to- 
gether" is  improper  as  being  in  the  nature 
of  an  appeal  to  class  prejudice,  and  an  ob- 
jection thereto  if  properly  made  should  be 
sustained.  Whaley  v.  Vannatta  (Ark.),  7- 
228. 

Defendant  not  fit  to  live.  —  In  an  ac- 
tion for  libel  and  slander  brought  by  a 
woman,  a  remark  by  plaintiff's  counsel,  in 
the  course  of  argument  to  the  jury,  that  if 
the  defendant  "  is  guilty  he  is  not  fit  to  live 
in  this  country,"  affords  no  ground  for  re- 
versal.    Miller  v.  Nuckolls   (Ark.),  7-110. 
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c.  Preserving  question  for  review. 

Objection  essential.  —  An  appellate 
court  will  not  consider  an  assignment  of 
error  based  on  the  language  used  by  counsel 
in  addressing  the  jury,  where  no  objection 
was  made  at  the  time  the  language  was  used, 
lola   r.  Birnbaum    (Kan.),  6-267. 

Where  on  a  trial  counsel  for  the  plaintiff, 
in  argument  to  the  jury,  uses  improper  lan- 
guage, and  the  defendant's  counsel  are  pres- 
ent, and  at  the  time  make  no  objection  there- 
to, such  silence  operates  as  a  waiver  of  the 
objection.  Cleveland,  etc.,  R.  Co.  v.  Hadley 
(Ind.),  16-1. 

Time  for  objection.  —  Failure  to  object 
to  improper  remarks  of  counsel  at  the  time 
they  are  made  is  a  waiver  of  the  objection. 
People  v.  Giddings   (Mich.),  18-844. 

Bnling  by  trial  conrt  essential.  —  In 
order  to  make  an  objection  to  improper  re- 
marks by  counsel  in  argument  available  iu 
an  appellate  court,  there  must  first  be  a  rul- 
ing or  a  refusal  to  rule  by  the  trial  court, 
except  possibly  where  the  remarks  are  so 
obviously  prejudicial  that  no  reprimand  or 
action  on  the  part  of  the  court  can  cure  the 
error.     Whaley  v.  Vannatta  (Ark.),  7-228. 

A  statement  in  a  bill  of  exceptions  that 
the  appellant  objected  to  the  remarks  made 
by  opposing  counsel  in  argument  "  and  asked 
th;it  his  exceptions  be  noted  of  record"  shows 
neither  a  ruling  nor  a  refusal  to  rule  by  the 
trial  judge,  and  therefore  presents  no  ques- 
tion for  review  on  appeal.  Whaley  v.  Van- 
natta   (Ark.),  7-228. 

A  mere  exception  to  a  statement  made  by 
opposing  counsel  in  his  argument  to  the  jury 
is  insufficient  to  preserve  the  question  for  re- 
view on  appeal,  where  the  trial  court  is  not 
requested  to  act  in  the  matter.  Taylor  i'. 
Modern  Woodmen   (Wash.),  7-607. 

Error  cured  by  instruction  to  dis- 
regard. —  A  judgment  will  not  be  reversed 
for  the  misconduct  of  counsel,  in  argument 
to  the  jury,  in  making  a  statement  of  fact 
not  justified  by  the  evidence,  where  it  ap- 
pears that  the  trial  court  of  its  own  motion 
instructed  the  Jury  to  disregard  the  state- 
ments of  counsel  which  were  not  borne  out 
by  the  testimony.  Taylor  v.  Modern  Wood- 
men  (Wash.),  7-607. 

Where  after  an  objectionable  statement  by 
counsel  in  the  closing  argument,  the  court 
without  delay  admonishes  the  jury  not  to 
consider  the  statement,  the  opposing  party 
is  not  entitled  to  have  the  cause  withdrawn 
and  the  jary  discharged  on  account  of  such 
statement.  Malott  v.  Central  Trust  Co. 
(Ind.),   11-879. 

Where  in  an  action  for  personal  injuries 
received  by  the  plaintiff  while  riding  in  an 
elevator,  the  plaintiff's  counsel  remarks  to 
the  jury  that  the  question  whether  the  plain- 
tiff was  a  passenger  in  the  elevator  is  the 
turning  point  in  the  case,  and  the  court  first 
overrules  an  objection  to  such  remark  but 
afterwards  changes  its  ruling,  and  states 
that  in  a  special  verdict,  such  as  the  jury 
was  required  to  render,  there  is  no  turning 
point,  no  reversible  error  is  committed.  Fer- 
guson V.  Truax   (Wis.),  13-1092. 


Error  cured  by  caution  to  oouasel  by 

court.  —  A  judgment  will  not  be  reversed 
for  improper  remarks  made  by  counsel  in 
course  of  argument  to  the  jury,  where  the 
record  shows  that  the  trial  court  cautioned 
the  counsel  not  to  make  such  remarks;  and 
this  is  so  though  the  court  administered  the 
caution  "  mildly  "  and  "  quietly,"  if  the  op- 
posing party  failed  to  ask  that  the  jury 
should  be  instructed  to  disregard  the  re- 
marks.    Miller  v.  Nuckolls   (Ark.),  7-110. 

Remarks  not  affecting  verdict.  —  Ke- 
raarks  by  counsel  in  an  argument  to  the 
jury,  though  improper,  do  not  call  for  a  re- 
versal of  the  judgment  where  in  the  opinion 
of  the  appellate  court  they  were  not  so  im- 
proper as  to  have  affected  the  verdict  and 
objections  to  most  of  them  were  sustained 
by  the  trial  judge  who  afterwards  approved 
the  verdict.  Baltimore,  etc.,  E.  Co.  v.  Mullen 
(111.),  3-1015. 

5.  Conduct  and  Comments  of  Trial  Judge. 

Communications  between  court  and  jury,  see 
JUEY,  7  b. 

Examination  of  witnesses  by  judge,  see  Wit- 
nesses, 4  b. 

Remarks  of  judge  in  criminal  cases,  see 
Criminal  Law,  6  o. 

Commitment  of  witness  for  contempt 
\irhile  on  stand  as  error.  —  A  trial  judge 
may  properly  commit  a  witness  for  contempt 
of  court  while  on  the  witness  stand.  State 
V.  Swink   (N.  Car.),  19-422. 

Comments  in  general.  —  The  remarks 
of  the  court  in  regard  to  an  argument  of 
counsel  held  not  to  be  prejudicial,  and  not 
having  been  objected  to,  not  to  be  considered 
on  appeal.     State  v.  Tully,  3  Mont.,  3-824. 

Comment  on  materiality  of  evidence 
admitted  as  error.  —  A  judgment  rendered 
in  an  action  tried  before  a  jury  will  not  be 
reversed  on  the  ground  that  the  trial  judge 
stated  that  there  was  nothing  material  in 
a  deposition  received  in  evidence,  though 
some  parts  of  the  depostion  were  in  fact 
material,  where  it  does  not  appear  that  the 
judge's  remarks  were  understood  by  the  jury 
or  were  prejudicial  to  the  appellant.  Coulter 
r.  Goulding  (Minn.),  8-778. 

In  an  action  by  a  woman  for  the  aliena- 
tion of  her  husband's  affections,  a  statement 
by  the  court  in  overruling  the  defendant's 
objection  to  evidence  of  advances  made  by 
the  husband  to  the  defendant,  that  "  my  ex- 
perience has  been,  my  observation  has  been, 
that  a  woman  is  not  liable  to  be  seduced 
without  she  contributes  a  little  in  some  way 
to  the  general  purposes  of  the  case,"  is  a 
violation  of  the  statutory  rule  that  the  court 
shall  not  present  the  facts  of  the  case,  and 
unless  expressly  withdrawn  from  the  jury  is 
ground  for  reversal.  Keen  r.  Keen  (Ore.), 
14-42. 

Expression  of  opinion  as  to  what 
facts  proven  as  error.  —  It  is  error  for  the 
court,  during  the  trial  of  a  case  and  in  the 
hearing  of  the  jury,  to  express  or  intimate 
an  opinion  as  to  what  has  or  has  not  been 
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nrovfedb    Atlantic  Coast  Line  R.  Co.  v.  Pow- 
ell <Ga.),  9-553. 

6.   DiBECTION   OF  VEBDICT. 

a.  Nature  of  request  for  direction. 

Distinguished  from  motion  for  non- 
snit.  —  A  request  by  the  defendant  to  the 
trial  court  to  instruct  the  jury  that  if  they 
find  the  entire  evidence  to  be  true,  the  plain- 
tiff is  not  entitled  to  recover,  assumes  the 
truth  of  the  plaintiffs  evidence  and  that, 
taking  the  defendant's  evidence  to  be  true,  it 
entitles  the  defendant  to  a  verdict,  in  which 
respect  the  request  differs  from  a  motion  for 
judgment  of  nonsuit.  Harton  v.  Forest  City 
Tel.  Co.   (N.  Car.),  14-390. 

Natnre  of  question  presented  by  re- 
quest. —  The  question  presented  to  a  trial 
court  on  a  motion  to  direct  a  verdict  or 
which  presents  itself  in  the  consideration  of 
such  action  on  its  own  motion  is  whether, 
admitting  the  truth  of  all  the  evidence  which 
has  been  given  in  favor  of  the  party  against 
whom  the  action  is  contemplated,  together 
■with  such  inferences  and  conclusions  as  may 
be  reasonably  drawn  from  it,  there  is  enough 
competent  evidence  to  reasonably  sustain  a 
verdict  should  the  jury  find  in  accordance 
therewith.  Where  the  evidence  is  conflicting 
and  the  court  is  asked  or  on  its  motion  con- 
siders the  direction  of  a  verdict,  all  facts 
and  inferences  in  conflict  with  the  evidence 
against  which  the  action  is  to  be  taken  must 
be  eliminated  entirely  from  consideration, 
and  totally  disregarded,  leaving  solely  the 
evidence  for  consideration  which  is  favorable 
to  the  party  against  whom  such  action  is 
leveled.     Cooper  v.  Flesner   (Olda.),  20-29.  _ 

Effect  of  sustaining  demurrer  to  evi- 
dence. —  When  a  court  has  sustained  a  de- 
murrer to  evidence,  the  direction,  reception, 
and  recording  of  a  verdict  are  mere  cere- 
monial acts.  The  verdict  in  such  a  case  has 
no  legal  significance;  it  does  not  furnish  the 
basis  of  the  judgment  nor  serve  any  other 
useful  purpose.  Bee  Building  Co.  v.  Dalton 
(JTeb.),  4-508. 

b.  Direction  upon  request  of  one  party. 

When  verdict  should  be  directed  in 
general.  —  The  afiBrmative  charge  may  not 
be  given  where  there  is  a  conflict  in  the  evi- 
dence, or  different  inferences  can  properly  be 
drawn  therefrom,  as  to  some  of  the  material 
averments  in  each  count.  Whaley  v.  Sloss 
Sheffield  Steel,  etc.,  Co.   (Ala.),  20-822. 

In  the  trial  of  a  cause,  the  trial  court  has 
no  right  to  discharge  the  jury  and  render 
judgment  for  the  defendant  unless  it  appears 
that  there  is  not  suflicient  legal  testimony 
offered  by  the  plaintiff  to  sustain  the  judg- 
ment.    Morris   v.   Warwick   (Wash.),   7-687. 

When  the  evidence  adduced  by  one  of  the 
parties  to  a  civil  action  at  law  is  sufficient 
tft.Wftrrant  a  finding  in  his  favor,  and  no 
evidence  appreciably  tending  to  overthrow 
the  case  so  made  has  been  adduced  by  the 
opposite  party,  it  is  the  duty  of  the  court 
to  direct  a  verdict  in  favor  of  the  former,  if 


requested   so   do    to.      Kuykendall   v.   Fisher 
(W.  Va.),  11-700. 

The  direction  of  a  verdict  must  be  held  to 
have  been  erroneous  if  it  appears  from  the 
record  that  upon  the  evidence  before  the  jury' 
they  might  properly  have  found  facts  which 
\Y0uld  have  sustained  a  verdict  for  the  other 
party.     Pigeon  v.  Lane   (Conn.),  11-371. 

Direction  of  verdict  for  defendant 
upon  evidence.  —  A  court  belonging  to  the 
federal  judiciary  system  is  never  justified  in 
directing  a  verdict  for  the  defendant  except 
where,  conceding  the  credibility  of  the  plain- 
tiff's witnesses  and  giving  full  effect  to  every 
legitimate  inference  that  may  be  deduced 
from  their  testimoiiy,  it  is  nevertheless  plain 
that  the  plaintiff  has  not  made  out  a  case 
sufficient  in  law  to  entitle  him  to  a  verdict 
and  judgment.  Dodge  v.  Rush  (D.  C),  8- 
671. 

If  there  is  any  substantial  evidence  sup- 
porting the  claim  of  the  plaintiff  to  an  ac- 
tion, the  court  will  not  direct  a  verdict  for 
the  defendant,  but  will  submit  the  question 
to  the  jury.  Schofield  v.  Metropolitan  Life 
Ins.  Co.    (Vt.),  8-1152. 

Where  the  sufficiency  of  a  plea  to  the 
merits  is  not  questioned  and  issue  is  joined 
thereon,  if  such  plea  is  proven  without  con- 
tradiction it  is  not  error  for  the  court  to 
direct  a,  verdict  thereon  for  the  defendant. 
The  proper  judgment  to  be  entered  upon  the 
verdict  is  for  the  determination  of  the  court. 
American  Process  Co.  v.  Florida  White 
Pressed  Briek  Co.    (Fla.),   16-1054. 

In  an  action  against  two  defendants  upon 
their  alleged  agreement  to  purchase  certain 
property  at  a  foreclosure  sale  and  pay  the 
indebtedness  secured  by  the  instrument  fore- 
closed, it  is  error  to  refuse  to  instruct  that 
in  no  aspect  of  the  evidence  can  a  recovery 
be  had  against  the  defendant  who  bid  off  the 
property,  where  there  is  no  evidence  that  he 
was  a  party  to  the  agreement  to  pay  the 
secured  debts  and  take  the  property.  Satter- 
field  V.  Kindley   (N.  Car.),  12-1098. 

Where  the  evidence  as  to  the  existence  of 
a  cause  of  action  is  conflicting,  it  is  not 
error  to  deny  the  defendant's  motion  for  a 
directed  verdict  or  for  a  judgment  notwith- 
standing the  verdict.  Higgs  v.  Minneapolis, 
etc.,  R.  Co.   (N.  Dak.),  15-97. 

A  verdict  cannot  be  directed  for  the  de- 
fendant upon  an  issue  as  to  which  he  has 
the  burden  of  proving  the  affirmative,  where 
the  evidence  is  sufficient  to  support  a  dif- 
ferent conclusion  by  fair-minded  men.  Taylor 
V.  Security  Life,  etc.,  Co.   (N.  Car.),  13-248. 

Where  the  evidence  given  at  the  trial  of 
a  cause,  with  all  the  inferences  which  the 
jury  can  justifiably  draw  from  it,  is  not  suf- 
ficient to  support  a  verdict  for  the  plaintiff, 
so  that  such  verdict  if  returned  must  be  set 
aside,  the  court  is  not  bound  to  submit  Ihe 
case  to  the  Jury,  but  may  direct  a  verdict 
for  the  defendant.  Ford  t;.  Ford  (D.  C), 
7-245. 

Where  the  evidence  in  an  action  is  of  such 
a  character  as  to  make  it  clear  to  the  trial 
court  that  a  verdict  for  the  plaintiff  could 
not    stand,    it   is   the   dutv  of   the   court   to 
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direct  a  verdict  for  the  defendant.  Westfall 
V.  Wait   (Ind.),  6-788. 

Direotion  of  verdict  for  defendant 
upon  opening  statement  of  plaintiff's 
oonnsel.  —  ^Tiere  it  clearly  appears  from 
the  opening  statement  to  the  jury  made  by 
the  plaintiff's  counsel  that  the  plaintiff  is 
not  entitled  to  recover,  it  is  within  the  power 
of  the  trial  court,  after  giving  the  plaintiff's 
counsel  an  opportunity  to  explain  or  qualify 
his  statement,  to  render  judgment  upon  such 
statement  for  the  defendant.  Hornblower  v. 
George  Washington  University  (D.  C),  14- 
696. 

Direotion  of  verdict  for  defendant 
as  harmless  error.  —  Although  a  ruling  by 
the  trial  court  that  the  plaintiff  can  in  no 
event  recover,  is  erroneous,  the  error  is  harm- 
less where  the  plaintiff  fails  to  introduce  the 
evidence  without  which  a  recovery  would  not 
he  authorized.  Brick  v.  Atlantic  Coast  Line 
R.  K.  <N.  Car.),  13-328. 

"Where  a  verdict  has  been  directed  on  spe- 
cific, but  untenable,  grounds,  it  may  not  be 
affirmed  on  other  grounds,  unless  it  is  clear 
beyond  doubt  tTiat  the  new  grounds  could 
not  have  been  obviated  if  they  had  been 
called  to  the  attention  of  the  defeated  party 
at  the  time  of  the  rendition  of  the  verdjct. 
But  where  the  defeated  party  has  introduced 
at  the  trial  all  the  legal  evidence  he  has 
offered  and  has  rested  his  case,  he  has  there- 
by estopped  himself  from  denying  that  he 
can  do  no  more  to  overcome  the  objection 
that  the  evidence  is  insufficient  to  sustain  a 
verdict  in  his  favor;  and  if  the  bill  of  ex- 
ceptions contains  all  the  evidence,  and  it  is 
clear  beyond  doubt  that  it  would  not  sustain 
a  verdict  in  his  favor,  an  instruction  by  the 
court  to  return  a  verdict  against  him  upon 
some  other,  but  untenable,  ground  will  be 
held  error  without  prejudice,  and  no  ground 
for  reversal.  Bank  of  Havelock  v.  Western 
Union  Tel.  Co.   (U.  S.)',  5-515. 

Direction  of  verdict  upon  evidence 
-nrbere  former  judgment  reversed  for 
insufficiency  of  evidence.  —  Where  a  judg- 
ment in  favor  of  the  plaintiff  has  been  re- 
versed on  the  ground  that  the  evidence  was 
insufficient  to  establish  actionable  negligence 
on  the  part  of  the  defendant,  and  on  a  sec- 
ond trial  no  new  or  additional  evidence  on 
that  branch  of  the  case  is  offered  by  the 
plaintiff,  it  is  proper  for  the  trial  court  to 
direct  a  verdict  for  the  defendant.  Johnston 
».-New  Omaha,  etc.,  Elec.  L.  Co.  (Neb.),  20- 
1314. 

Refusal  of  nonsuit  wbere  defect  in 
evidence  supplied  by  defendant.  —  A 
nonsuit  on  the  ground  of  contributory  negli- 
gence is  properly  denied  where  the  defect  in 
the  plaintiff's  proofs  is  cured  by  evidence  in- 
troduced by  the  defendant.  Yergy  v.  Helena 
Light,  etc., 'Co.   ('iiont.),  18-1201. 

Direotion  of  verdict  for  plaintiff 
upon  disputed  evidence.  —  In  an  action 
against  a  coirporation  for  the  amount  of  a 
cheek  and  interest,  where  the  plaintiff's  evi- 
dence is  that  the  check  was  given  as  a  loan 
to  the  Corporation,  and  the  defendant's  evi- 
dence is  that  it  was  given  to  pay  for  stock 


in  the  corporation,  the  court  is  not  author- 
ized to  decide  the  disputed  question  of  fact 
and^  direct  a  verdict  for  the  plaintiff  inelud- 
in"  interest  from  the  date  of  the  check.  Wolf 
V.  Chicago  Sign  Printing  Co.    (111.),  13-369. 

c.  Request  by  both  parties  for  direction. 

Request  for  direction  as  request  for 
court  to  find  facts.  —  Where  on  the  close 
of  the  evidence  in  a  jury  trial  both  parties 
request  the  court  to  direct  a  verdict,  they 
thereby  affirm  that  there  is  no  disputed  ques- 
tion of  fact  involved,  and  necessarily  request 
the  court  to  find  the  facts;  and  the  trial 
court's  findings  of  facts  will  be  affirmed  by 
the  appellate  court  if  there  is  any  evidence 
to  support  them.  McCormick  v.  National 
City  Bank  (U.  S.),  6-544. 

Where  each  of  the  parties  to  an  action 
moves  for  the  direction  of  a  verdict  in  his 
favor,  and  no  request  is  made  by  either  party 
for  submission  of  the  case  to  the  jury,  the 
facts  must  b?  regarded  as  undisputed,  and 
the  trial  court  is  authorized  to  draw  all  in- 
ferences therefrom  that  the  jury  ifiight  have 
drawn  had  the  case  been  submitted  to  the 
jury  in  the  ordinary  manner.  Bundling  v. 
Willey   (S.  Dak.),  9-644. 

Request  by  botb  parties  as  ivaiver 
of  right  to  bave  jury  pass  on  case.  — 
The  fact  that  both  parties  ask  the  court  to 
direct  a  verdict  does  not  amount  to  a  submis- 
sion of  controverted  questions  of  fact  to  the 
court  or  operate  as  a  waiver  by  the  party 
against  whom  the  court  directs  a  verdict  of 
the  right  to  have  the  jury  pass  upon  the 
case.  Wolf  v.  Chicago  Sign  Printing  Co. 
(111.),  13-369. 

Where  each  party  on  the  trial  of  an  ac- 
tion asks  for  the  direction  of  a  verdict  in  his 
favor,  and  counsel  for  the  defendant  ex- 
pressly concurs  with  the  opinion  expressed 
by  the  judge  that  there  is  no  question  for 
the  jury,  and  a  verdict  is  directed  for  the 
plaintiff,  it  is  not  open  to  the  defendant,  on 
a  writ  of  error,  to  contend  that  there  was  a 
question  which  should  have  been  submitted 
to  the  jury.  Philadelphia  Brewing  Co.  r. 
McOwen  (N.  J.),  16-648. 

Determination  of  correctness  of  di- 
rection. —  Where  in  addition  to  requests 
for  peremptory  instructions  by  both  parties 
the  plaintiff  requests  special  instructions  re- 
giiiring  the  submission  of  the  case  to  the 
jury,  the  validity  of  a  peremptory  instruc- 
tion for  the  defendant  depends  upon  whether 
the  evidence  is  so  undisputed  or  of  so  con- 
clusive a  character  that  it  would  be  the  duty 
of  the  court  to  set  aside  a  verdict  for  the 
plaintiff.  Empire  State  Cattle  Co.  v.  Atchi- 
son, etc.,  R.  Co.  (U.  S.),  15-70. 

d.  Preserving  question  for  review. 
Waiving  objection  by  failing  to  in- 
sist upon  ruling  or  to  reserve  excep- 
tion. —  A  motion  for  a  directed  verdict  at 
the  conclusion  of  all  the  evidence  is  waived 
where  a  direct  ruling  thereon  is  not  insisted 
upon   and   no   exception   is   reserved   in   tliut 
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connection.  Fidelity,  etc.,  Co.  v.  Thompson 
(U.  S.),  12-181. 

Introduction  of  evidence  by  defend- 
ant after  refusal  to  direct  verdict  aa 
■waiver.  —  Where  on  the  trial  of  a  civil  ac- 
tion the  defendant,  at  the  close  of  the  plain- 
tiff's evidence,  moves  for  a  verdict  thereon 
in  his  favor,  and  on  excepting  to  the  decision 
of  the  court  overruling  such  motion,  intro- 
duces evidence  to  support  his  grounds  of  de- 
fense, and  rests  without  renewing  the  motion 
at  the  close  of  all  the  evidence,  the  exception 
is  deemed  to  be  waived,  and  it  is  no  longer 
a  predicate  for  error  in  a  reviewing  court. 
Cincinnati  Traction  Co.  v.  Durack  (Ohio), 
14-218. 

An  exception  by  the  defendant  to  the  de- 
nial of  its  motion  for  a  directed  verdict  at 
the  close  of  the  plaintiff's  ease  in  chief  is 
waived  by  introducing  evidence  in  its  own 
behalf.  Fidelity,  etc.,  Co.  v.  Thompson  (U. 
S.),  12-181. 

7.   CONTBOI.  AND  DlXIBERATIONS   OF  JTTBT. 

Discretion  of  court  to  permit  vieir 
of  premises.  —  Under  the  statutes  of  South 
Carolina  it  is  discretionary  with  the  trial 
court  whether  it  will  allow  the  jury  to  view 
the  premises  in  dispute,  or  other  subject- 
matter  of  the  action,  and,  in  the  absence  of 
abuse,  its  exercise  of  such  discretion  will  not 
be  disturbed  on  appeal.  Kodgers  v.  Hodge 
(S.  Car.),  18-729. 

Refusal  to  permit  vieir  as  error.  ^  In 
an  action  to  restrain  the  cutting  of  timber 
on  plaintiff's  land  and  for  damages  circum- 
stances considered  and  held  to  justify  the 
trial  court  in  refusing  to  permit  a  view  of 
the  premises  by  the  jury.  Rodgers  v.  Hodge 
(S.  Car.),  18-729. 

Making  of  experiments  by  jury  dur- 
ing view.  —  A  jury  may  be  allowed,  in  the 
discretion  of  the  court,  to  inspect  the  scene 
of  a  transaction  under  investigation,  but  it 
is  improper  for  the  jurors,  during  such  in- 
spection to  take  evidence  by  making  experi- 
ments.    State  ;;.  Ballew   (S.  Car.),  18-569. 

An  objection  that  the  jurors,  while  view- 
ing the  scene  of  the  transaction  under  in- 
vestigation, were  guilty  of  misconduct  in 
taking  evidence  by  making  experiments  comes 
too  late  after  verdict.  State  v.  Ballew  (S. 
Car.),  18-569. 

Submitting  statement  admitted  on 
motion  for  continuance  to  jury. —  Where 
a  motion  for  continuance  is  based  on  the  ab- 
-sence  of  the  witness  and  the  opposite  party 
admits  that  the  witness,  if  present,  would 
testify  as  stated,  and  the  statement  is  not 
offered  in  evidence,  it  is  not  erroneous  for 
the  trial  court  to  fail  to  submit  the  state- 
ment to  the  jury.  Michel  v.  Boxholm  Co- 
operative Creamery   (la.),  5-918. 

Submitting  paragraphs  of  petition 
stricken  out  of  jury.  —  Paragraphs  of  a 
petition  which  have  been  stricken  out  on 
motion  should  not  under  any  circumstances 
be  submitted  to  the  inspection  of  the  jury. 
Trumbull  v.  Trumbull  (Neb.),  8-812. 


8.  Vebdict. 
a.  Submitting  interrogatories  to  jury. 

Power  to  direct  finding  of  special 
verdict.  —  In  the  absence  in  Florida  of  a 
statute  on  the  subect  of  special  verdicts,  our 
trial  courts  are  not  justified  in  directing  the 
jury  to  find  a  special  verdict,  though  they 
may,  in  their  discretion,  in  a  proper  case 
recommend  one;  but  the  jury  has  the  right 
to  decline  finding  any  other  than  a  general 
verdict.  The  appellate  court  will  not  review 
or  reverse  such  trial  courts  for  their  refusal 
to  exercise  their  discretion  in  such  cases. 
Florida  East  Coast  E.  Co.  v.  Lassiter  (Fla.), 
19-192. 

Even  in  the  absence  of  any  mandatory 
statute,  a  trial  court  has  power  to  submit  to 
the  jury  pertinent  written  interrogatories  to 
be  answered  upon  returning  a  general  ver- 
dict, and  the  exercise  of  this  power  does  not 
depend  upon  the  consent  of  the  parties. 
Freedman  v.  New  York,  etc.,  R.  Co.  (Conn.), 
15-464. 

Discretion  of  court  in  submission.  — 
In  the  absence  of  any  statute  or  rule  upon 
the  subject,  it  is  within  the  reasonable  dis- 
cretion of  the  trial  court  to  determine  when 
and  to  what  extent  interrogatories  should  be 
submitted,  and  when  and  how  counsel  may 
make  a  request  for  the  submission  thereof. 
Freedman  v.  New  York,  etc.,  R.  Co.  (Conn.), 
15-464. 

Refusal  of  request  for  special  finding. 

—  Requested  interrogatories  to  the  jury 
which  call  for  a  special  finding  on  the  one 
material  question  in  the  case  are  properly 
refused.    Haase  v.  Morton   (la.),  16-350. 

Time  for  presentment  of  interroga- 
tories. —  The  Iowa  statute  providing  that 
special  interrogatories  propounded  by  the  de- 
fendant for  submission  to  the  jury  shall  be 
presented  to  counsel  for  the  plaintiff  before 
such  counsel's  opening 'argument  to  the  jury 
is  substantially  complied  with  where  the  in- 
terrogatories are  presented  after  the  plain- 
tiff's counsel  has  risen  to  his  feet  and  by 
formal  phrase  addressed  the  court  and  jury, 
but  before  he  has  actually  commenced  his 
argument,  if,  on  the  presentation  of  the  in- 
terrogatories, the  argument  is  postponed  to 
enable  the  plaintiff's  counsel  to  make  such 
objections  as  he  may  deem  proper.  Wilson 
V.  Wapello  County   (la.),  6-958. 

Submission  of  tiro  sets  of  questions. 

—  It  is  not  a  proper  method  of  submitting  a 
special  verdict  under  the  Wisconsin  statute 
for  the  trial  court  to  submit  several  even- 
numbered  questions  together,  and  then  to 
submit  together  an  equal  number  of  odd- 
numbered  questions,  each  of  which  is  depend- 
ent upon  the  answer  to  one  of  the  even-num- 
bered questions.  J.  H.  Clark  Co.  v.  Rice 
(Wis.),  7-505. 

Construction  of  apparently  conflict- 
ing answers  to  interrogatories.  —  Where 
the  answers  to  special  interrogatories  appear 
to  conflict,  the  court  should  construe  all  the 
interrogatories  and  answers  as  one  document, 
and  though  it  should  avoid  strainin?  the  Ian- 
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guage  for  the  purpose  of  avoiding  the  ap- 
parent conflict,  it  should  give  to  the  ques- 
tions and  answers  as  a  whole  a  reasonable 
construction  so  as  to  give  effect  to  the  inten- 
tion of  the  jury.  New  York,  etc.,  K.  Co.  v. 
Hamlin    (Ind.),  15-988. 

Duplicity  of  answer.  —  In  an  action 
brought  by  the  president  of  a  bank  to  re- 
covQr  compensation  for  services  rendered  as 
president,  the  question  submitted  to  the  jury 
whereby  they  are  to  find  in  a  special  verdict 
whether  there  was  a  contract  "express  or 
implied "  for  compensation,  to  which  ques- 
tion they  answer  "yes,"  is  faulty  for  du- 
plicity and  fatally  defective  for  uncertainty 
as  to  the  determination  of  the  issue.  Lowe 
V.  Ring  (Wis.),  3-731. 

Effect  of  contradictory  findings.  —  In 
an  action  tried  before  a  jury  it  is  the  prov- 
ince of  the  jury  to  find  the  facts  and  return 
a  verdict  accordingly,  and  where  a  return 
made  by  the  jury  in  the  nature  of  a  special 
verdict  contains  contradictory  findings  it  i?i 
not  for  the  court  to  say  that  one  part  of  the 
return  is  correct  and  another  part  not  cor- 
rect. If  a  verdict  is  contrary  to  the  evidencs 
the  court  may  set  it  aside  as  a  whole  and 
enter  judgment  non  obstante,  but  it  cannot 
split  up  a  verdict  and  give  effect  to  one  por- 
tion thereof  onlv.  Donaldson  Iron  Co.  r. 
Howley  Constr.  Co.    (Pa.),  18-778. 

An  answer  of  a  jury  to  a  question  sub- 
mitted to  them  may  be  rejected  as  insensible 
or  at  unreasonable  variance  with  the  other 
answers.  Nettleton  v.  Prescott  (Ont.),  12- 
790. 

b.  General  verdicts. 

Sufficiency  of  general  verdict.  —  In  an 

action  for  death  by  wrongful  act,  brought 
against  several  defendants  jointly,  where  the 
complaint,  although  in  fact  stating  but  one 
cause  of  action,  is  drawn  in  four  separate 
counts,  a  verdict  finding  the  issues  in  favor 
of  the  plaintiff  and  against  the  defendants 
"  on  each  and  all  of  the  four  causes  of  action 
set  forth  in  the  complaint,"  and  fixing  the 
plaintiff's  damages  at  a  certain  sum,  is  suf- 
ficient as  a  general  verdict,  although  not 
strictly  correct  in  form.  Mize  v.  Rocky 
Mountain  Bell  Tel.  Co.   (Mont.),  16-1189. 

There  is  no  objection  to  a  verdict  which 
is  based  generally  on  counts,  two  of  which 
name  an  individual  and  two  of  which  em- 
ploy words  which  might  be  used  to  describe 
a  corporation  or  partnership,  as  the  latter 
two  counts  are  bad.  Bates  v.  State  (Wis.), 
4-365. 

Effect  of  omission  of  -word  "  dollars  " 
in  Terdlet.  —  The  omission  of  the  word  dol- 
lars in  a  verdict  for  a  money  recovery  does 
not  affect  the  validity  of  the  judgment  when 
it  is  manifest  that  dollars  were  meant,  and, 
consequently,  a  judgment  entered  on  such  a 
verdict  will  not  be  reversed  on  appeal,  be- 
cause of  such  omission,  in  a  case  where  the 
whole  controversy  before*  the  jury  on  the 
issue  of  damages,  as  presented  by  the  plead- 
ings, the  evidence,  and  the  charge  of  the 
court,  was  expressed  in  terms  of  "  dollars " 
and   where  the  omission  in  the  verdict  was 


not  called  to  the  attention  of  the  court  by 
any  timely  exception.  It  would  be  more 
regular,  howeA'er,  to  amend  such  a  verdict 
before  judgment.  Cox  v.  High  Point,  etc., 
E.  Co.   (N.  Car.),  16-474. 

Power  of  oonrt  to  add  interest  to 
verdict.  —  The  judgment  of  the  court  must 
follow  the  verdict,  and  where  the  verdict  is 
general  and  for  a  sum  in  gross  and  the  ques- 
tion of  interest  was  not  reserved  by  the 
court,  and  there  is  nothing  to  indicate  that 
the  jury  omitted  interest,  it  will  be  presumed 
that  it  is  embraced  in  the  amount  of  their 
finding,  and  the  court  cannot  add  interest  to 
the  verdict.  Blackwell,  etc.,  R.  Co.  v.  Bebout 
(Okla.),  14-1145. 

Where  the  person  in  whose  favor  a  verdict 
is  rendered  is  entitled  to  interest,  and  there 
is  nothing  in  the  record  from  which  it  can  be 
determined  whether  the  jury  took  into  con- 
sideration the  matter  of  interest  in  fixing  the 
amount  of  their  award,  it  wiU  be  presumed 
that  they  included  interest.  Blackwell,  etc., 
R.  Co.  V.  Bebout  (Okla.),  14-1145. 

In  a  case  tried  by  a  jury,  where  it  is 
clearly  apparent  that  the  prevailing  party  is 
entitled  to  interest  upon  the  amount  found 
in  the  verdict,  and  it  is  unquestionably  clear 
that  the  jury  allowed  no  interest,  or  where 
the  court  reserved  the  question  of  the  al- 
lowance of  interest  until  after  the  verdict, 
and  the  dates  from  which  and  to  which  the 
interest  should  be  allowed  are  clearly  ascer- 
tainable from  the  verdict  or  the  uncontro- 
verted  facts,  and  the  rate  is  fixed,  the  court 
may  make  a  computation,  and  add  the  inter- 
est so  found  to  the  sum  found  in  the  verdict 
and  render  a  judgment  for  the  aggregate 
amount.  St.  Louis,  etc.,  R.  Co.  v.  Oliver 
(Okla.),  10-748. 

Effect  of  erroneous  apportionment  of 
damages  against  defendants.  —  Where 
the  jury  find  the  amount  of  damages  to 
which  the  plaintiff  is  entitled  and  errone- 
ousli/  apportion  the  damages  against  the  sev- 
eral defendants,  the  plaintiff  may  select 
whii?;i  one  of  the  defendants  he  will  take 
judgT.ent  against,  and  may  enter  a  nolle 
prosequi  as  to  the  others,  and  have  his  judg- 
ment against  this  one  in  the  amount  the 
jury  awarded  against  him,  and  the  irregu- 
larity in  the  verdict  awarding  several  dam- 
ages is  thereby  cured.  Nashville  R.,  etc.,  Co. 
V.  Trawick   (Tenn.),  12-532. 

Where  two  or  more  joint  tortfeasors  are 
sued  jointly  and  all  are  found  guilty,  the 
damages  should  be  assessed  jointly  against 
all,  although  all  may  not  be  equally  culpa- 
ble, and  a  verdict  assessing  several  damages 
is  irregular  ajid  erroneous.  Nashville  R., 
etc.,  Co.  V.  Trawick   (Tenn.),  12-532. 

Verdict  not  responsive  to  issues.  —  A 
verdict  for  damages  which  rests  solely  upon 
an  issue  not  raised  by  the  pleadings  cannot 
be  suDported.  Holmes  r.  Pennsylvania  R 
Co.   (N.  J.),  12-1031. 

Power  of  court  to  strike  ont  speolal 
landing  that  claim  not  due.  —  In  an  ac- 
tion on  contract  to  recover  a  liquidated  sum, 
where  the  jury  find  generally  for  the  plain- 
tiff for  the  amount  claimed,  but  add  to  their 
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verdict  a  special  finding  to  the  effect  that 
such  amount  is  not  yet  due,  it  is  reversible 
error  for  the  trial  court  to  strike  out  such 
special  finding  as  surplusage  and  render 
judgment  for  the  plaintiff.  Donaldson  Iron 
Co.  V.  Hqwley  Constr.  Co,   (Pa.),  18-^778. 

Waiver  of  qhj^ctXona  to  Terdict.  ^- 
When  two  causes  of  action  against  a  defend- 
ant in  favor  of  different  plaintiffs  are  tried 
at  one  time,  the  defendant  failing  to  rai^e 
an  objection  to  tlie  misjoinder  at  a  proper 
time,  and  a  verdict  for  one  sum  in  favor  of 
both  plaintiffs  is  rendered,  and  no  objection 
is  raised  when  the  verdict  is  received,  the 
irregularity  in  the  form  of  the  yer^ict  is 
not  ground  for  a  new  trial.  The  payment 
of  the  verdict  as  rendered  to  the  parties 
jointly,  or  to  their  attorney,  will  discharge 
the  defendant  from  liability  to  both  of  them 
on  account  of  all  matters  alleged  in  the  pe- 
tition. Georgia,  R.,  etc.,  Co.  v.  Tice  (Ga.), 
4-200. 

c.  Excessive  verdicts. 

Eeview  of  order  setting  aside  verdict  as  ex- 
cessive, see  AppEAi,  AND  Ebbor,  13. 

Duty  of  court  to  set  aside  or  reduce. 

—  While  the  trial  court  should  not  interfere 
with  the  functions  of  the  jury  and  undertake 
to  determine  facts  which  ?ire  exclusively 
within  the  province  of  the  jury,  yet  when  it 
is  apparent  that  the  jury  have  retnrned  a 
verdict  excessive  in  amount  and  clearly  be- 
yond what  the  evidence  warrants,  the  court 
should  set  it  aside  or  reduce  the  amount. 
This  is  a  duty  as  imperative  as  any  other 
which  rests  upon  the  trial  court,  and  there 
should  be  no  hesitancy  in  performing  it.  Hol- 
linger  v.  York  E.  Co.  (Pa.  St.).  17-571. 

Eliminating  items  of  damages  not 
supported  by  evidence.  —  Where  a  verdict 
has  been  rendered  for  the  plaintiff  in  an  ac- 
tion for  damages,  the  trial  judge  cannot  cure 
an  error  in  the  admission  of  incompetent 
evidence  by  so  reducing  the  verdict  as  to 
eliminate  the  items  of  damage  with  regard 
to  which  there  was  admittedly  no  svifficient 
evidence,  but  the  proper  course  is  for  him  to 
grant  a  new  trial.  Jayne  f.  Loder  (U,  S.), 
9-294. 

d.  Amendment  of  verdict. 

In  form.  —  It  is  within  the  power  of  a 
trial  court  to  amend  a  verdict  in  form  so 
that  it  will  express  what  the  jury  really  in- 
tended to  find.  Murtland  v.  English  (Pa.), 
6-339. 

e.  Impeachment  of  verdict. 

By  affidavits  of  jurors.  -^  The  affidavits 
of  jurors"  cannot  be  received  by  the  court  to 
impeach-  their  verdict.  State  v.  Kiefer  (S. 
Dak.),  1-268. 

The  general  rule  that  the  statements  of 
jurors  will  not  be  received  to  establish  their 
own  misconduct  or  to  impeach  their  verdict 
deea  not  prevent  the  reception  of  their  evi- 
dence as  to  what  really  was  the  verdict  agreed 
upon,  in  order  to  prove  that  by  mistake  or 
otherwise  it  has  not  been  correctly  expressed. 
Wolfgraim  i;.  Schoepke   (Wis.),  3-398. 


f.    Coercing   verdict. 
See  JuKT,  7  a. 

Propriety  of  directions  by  court  to 
consider  case  further.  — .  Where  a  jure, 
after  having  been  out  for  a  number  qf  h^^rs, 
report  that  they  are  unable  to  agree  upbn  a 
verdict,  it  is  improper  for  the  trial  court  io 
instruct  them  that  it  is  the  duty  of  ekch 
juror  to  lay  aside  all  pride  of  judgment  and 
carefiilly  to  review  the  ground  of  his  opinion 
and  endeavor  to  reach  an  agreement,  and  to 
call  tjieir  attention  to  the  fact  that  a  new 
trial  will  entail  a  large  expense  upon  the 
parties,  and  to  direct  them  to  return  to  their 
room  and  examine  their  difference  in  a  spirit 
of  fairnes?  and  candoT  and  to  en^eavQir,  if 
possible,  to  agree  upon  a  verdict;  and  where 
such  a  course  has  been  pursuedj  and  the  jury, 
after  a  further  deliberai^ion  of  several  hours, 
bring  in  a  verdict  for  the  plaintiff,  a  new 
trial  will  not  be  granted  on  affidavits  of  cer- 
tain of  the  jurors  to  the  effect  that  the  ver- 
dict was  brought  about  by  such  additional 
instructions.     Burton  r.  Neill   (la.),  17-532. 

Necessity  of  prcsenpe  of  parties  iv 
urging  agreement  by  ju^y.  —  Where  a 
jury  after  having  been  out.  for  a  number  of 
hours,  report  that  they  are  unable  to  agree 
on  a  verdict,  general!  directions  by  the  court 
to  the  jury  as  to  their  4'lty  to  agree  on  a 
verdict,  such  as  informing  them  that  it  is 
the  duty  of  each  juror  to  lay  aside  ^11  pride 
of  juclgnient  and  carefully  to  review  the 
ground  of  his  opinion  and  endeavor  to  reach 
an  agreement,  and  to  call  their  attention  to 
the  fact  that  a  new  trial  will  entail  a  large 
expense  on  the  pari;ies,  ?ind  directing  them 
to  return  to  their  room  and  examine  their 
difference  in  a  spirit  pf  fairness  and  candor 
and  to  endeavor,  if  possible,  to  agree  on  a 
verdict,  are  not  within  the  meaning  of  the 
Iowa  statute  which  requires  additional  in- 
structions "  as  to  any  point  of  law  arising 
in  the  case,"  when  given  after  the  jury  have 
retired  for  deliberation,  to  be  given  in  the 
presence  of  or  after  notice  to  the  parties  or 
their  counsel,  and,  conse.quently,  the  giving 
of  such  directions  in  the  absence  of  the  de- 
fendant and  bis  counsel,  and  without  any 
effort  by  the  court  to  advise  them  that  the 
jury  are  to  be  further  instructed,  does  not 
constitute  reversible  error.  Burton  v.  Neill 
(la.),  17-532. 

g.   Setting  aside  verdict. 

As  to  one  of  two  joint  tertfeasoTS.  — 

A  verdict  against  two  joint  tortfeasors  may 
be  set  aside  as  to  one  of  them  and  allowed  to 
stand  as  to  the  other.  Sparrow  ».  Bromage 
(Conn.),   19-796. 

9.  Trial  by  Cobbt. 

View  of  premises  by  judge.  —   It  is 

erroneous  for  the  judge,  in  a  trial  without  a 
jury,  to  view  premises  with  the  knowledge 
or  consent  of  either  party,  and  to  use  the 
result  of  his  inspection  in  weighing  the  tes- 
timonv  of  the  witnesses.     Denver  Omnibus, 
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«tc.,  Co.  r.  J.  R.  Ward  Auction  Co.  (Colo.), 
19-577. 

Necessity  of  finding  of  facts  where 
facts  not  controverted.  —  Where  the  facts 
are  not  controverted,  the  evidence  amounts 
to  an  agreed  statement  of  ffl,cts,  and  findings 
of  fact  are  not  required.  State  v.  Edv^ayda 
(Mont,),  20-239. 

Agreed  state  of  facts,  adopted  as 
basis  of  findings)  as  special  verdict.  ->- 
Where  an  agreed  state  of  facts,  adopted  by 
the  trial  court  as  a  basis  of  its  findings  and 
spread  upon  the  record,  includes  all  the  facts 
essential  to  the  determination  of  the  contro- 
versy, it  will  be  treated  as  a  special  verdict 
upon  which  a  court  of  review  will  render  the 
same  judgment  that  the  trial  court  ought  to 
have  rendered.  National  Bank  of  New  Jersey 
IV  Berrall    (N.  J.),   1-630. 

Requisites  and  validity  of  findings,  — 
The  findings  of  fact  in  an  action  tried  by  the 
court  should  severally  cover  all  of  the  mate- 
rial issues  raised  by  the  pleadings,  carefully 
excluding  all  other  matters,  and  the  paper 
should  be  draughted  from  a  strictly  judicial 
viewpoint.  Brenger  v.  Brenger  (Wis.),  19- 
U36. 

TRIAL   DE    NOVO. 

.Appeal  in  condemnation  proceedings,  see  Em- 
inent Domain,  9  m. 


See  JuBY. 


TRIAL   JURY. 


TRICKERY. 


Obtaining  goods  by  trickery  as  larceny,  see 
Laeceny,  3  a. 


TROVER  AND   CONVERSION. 

1.  What       Constitutes       Convebsion, 

1563. 

2.  Subjects  of  Convebsion,  1563. 

3.  Who  Mat  Sue,  1564. 

4.  Waives  of  Toet,  1564. 

5.  Actions,   1564. 

a.  Conditions   precedent,  1564. 

b.  Pleading,  1564. 

c.  Defenses,  1564. 

d.  Evidence,   1565. 

e.  Measure  of  damages,  1565. 

f.  Effect  of  recovery  as  transfer  of 

title,  1565. 

g.  New  trial,  1566. 

Assignability  of  cause  of  action,  see  Assign- 
MEWTS,  1  e. 

Bankruptcy  as  affecting  liability  for  conver- 
sion, see  Bankruptcy,  9. 

Character  of  action  for  conversion,  see  Ac- 
tions. 

Liability  of  bailee,  see  Bailment,  3. 

Unauthorized  use  by  bailee  as  conversion, 
see  Bailments,  3. 


1.  What  Constitutes  Convebsion. 

In  general.  —  Any  act  of  dominion  wrong- 
fully exercised  over  another's  property,  in 
denial  of  his  rights  or  inconsistent  with 
them,  may  be  treated  as  a  conversion;  and 
this  is  true  of  shares  of  stock  as  of  any  other 
property.  Herrick  v.  Humphrey  Hardware 
Co.   (Neb.),  11-201. 

Wrongful  refusal  to  transfer  stock.— 
Where  under  the  by-laHvs  of  a  corporation, 
or  by  statute,  it  is  necessary  that  the  trans- 
fer of  the  stock  be  made  on  its  books,  and 
the  corporation  wrongfully  refuses  to  make 
the  transfer,  such  refusal  is  a  conversion  of 
the  stock.  Herrick  v:  Humplirey  Hardware 
Co.   (Neb.),  11-201. 

Appropriation  of  money  by  agent.  — 
From  its  nature  the  title  to  money  passes 
by  delivery,  and  its  identity  i^  lost  by  being 
changed  into  other  money  or  its  equivalent 
in  the  methods  ordinarily  used  in  business 
for  its  safe-keeping  and  transmission,  and  an 
agent  unless  restricted  by  his  contract  would 
violate  no  duty  assumed  by  him  by  adopting 
these  methods  in  dealing  with  the  money  of 
his  principal.  Mere  failure  to  deliver  such 
property  in  specie  on  demand  would  not  be 
technical  conversion,  nor  would  the  refusal 
to  pay  oyer  its  equivalent  be  conclusive  evi- 
dence of  conversion  in  the  sense  of  the  law  of 
trover,  although  it  might  be  the  ground  for 
an  action  of  assumpsit.  Hazelton  v.  Locke 
(Me.),  15-1009. 

Where  the  relation  of  a  plaintiff  and  a  de- 
fendant is  that  of  principal  and  agent,  it  is 
necessary,  in  determining  whether  trover  or 
assumpsit  is  the  proper  remedy  for  money 
collected  by  the  ageijt  but  not  turned  over, 
to  consider  the  distinctive  quality  of  money 
as  differing  from  other  kinds  of  property, 
and  the  character  and  conduct  of  the  agent 
in  receiving  and  retaining  the  money  collected 
by  him,     Hazelton  r.  Locke    (Me,),  15-1009. 

In  an  action  for  the  conversion  of  a  sum 
of  money  placed  by  the  plaintiffs  with  the  de- 
fendant under  an  agreement  that  the  Matter 
should  purchase  therewith  a  certain  amount 
of  stock,  no  liability  on  the  part  of  the  de- 
fendant is  shown  where  it  appears,  that  he, 
relying  on  the  agreement  and  before  any  ef- 
fort was  made  to  rescind  it,  became  person- 
ally responsible  for  payment  for  the  stock. 
Wiger  V.  Carr   (Wis.),  11-298. 

Iiiability  of  third  person  receiving 
converted  property.  —  Where  a  debtor 
wrongfully  converts  the  money  of  a  third  per- 
son and  uses  it  to  pay  his  own  (Jebt,  the  law 
implies  a  promise  on  the  part  of  the  creditor 
to  pay  the  money  to  the  rightful  owner, 
though  the  money  is  paid  in  the  first  in- 
stance to  a  bank,  which  the  creditor  has  em- 
ployed as  his  collecting  agent  and  is  received 
by  the  creditor  without  knowledge  of  the 
conversion,  and  though  the  identical  money 
paid  to  the  bank  is  not  turned  over  to  the 
creditor.     Porter  v.  Koseman    (Ind.),  6-718. 

2.  Subjects  of  Conversion. 
Shares   of  sto«^.  ,~  Trover  will  lie   for 
the  wrongful  conversion  of  shares  of  stock  in 
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a  corporation.  Herrick  v.  Humphrey  Hard- 
ware Co.  (Neb.),  11-201. 

Paid  promissory  note.  —  Trover  may 
be  maintained  by  the  maker  of  a  negotiable 
promissory  note  against  the  payee,  after  the 
same  is  fully  paid,  if  the  payee,  having  the 
note  in  his  possession,  refuses  to  deliver  it 
to  the  maker  upon  demand,  or  if,  after  pay- 
ment, the  payee  disposes  of  the  note.  Long 
V.  Mcintosh   (Ga.),  12-263. 

Where  a  suit  has  been  brought  by  the 
makers  of  a  promissory  note  against  the 
payee  and  his  agent,  to  recover  possession  of 
it,  on  the  ground  that  it  has  been  fully  paid 
and  its  possession  has  been  refused  on  de- 
mand, it  furnishes  no  ground  for  an  equi- 
table proceeding  on  behalf  of  the  payee  that 
he  denies  the  full  payment  of  the  note,  and 
that  he  cannot  obtain  judgment  on  it  in  the 
trover  suit,  or  that  the  City  Court  in  which 
that  suit  has  been  brought  has  no  equitable 
jurisdiction.  Long  v.  Mcintosh  (Ga. ),  12- 
263. 

Money.  —  Legal  currency  may  be  the  sub- 
ject of  an  action  of  trover.  There  is  nothing 
in  the  nature  of  money  making  it  an  im- 
proper subject  of  this  form  of  action  so  long 
as  it  is  capable  of  being  identified,  as  de- 
livered at  one  time,  by  one  act  and  in  one 
mass,  or  when  the  deposit  is  special  and  the 
identical  money  is  to  be  kept  for  the  party 
making  the  deposit,  or  when  wrongful  pos- 
session of  such  property  is  obtained.  Hazel- 
ton  V.  Locke  (Me.),  15-1009. 

3.  Who  May  Sue. 

Person  having  special  ovnersbip  in 
property.  —  The  absolute  and  unqualified 
ownership  of  a  chattel  is  not  essential  to 
enable  one  to  maintain  trover  for  its  conver- 
sion. Either  a  general  or  a  special  property 
in  a  plaintiff  at  the  time  of  the  conversion 
is  sufficient.  Weeks  v.  Hackett  (Me.),  15- 
1156. 

Agent  of  owner.  —  An  agent  intrusted 
by  his  principal  with  the  possession  of  goods 
for  the  purpose  of  sale  has  such  a  special 
interest  in  the  goods  as  will  support  an  ac- 
tion against  a  stranger  for  their  conversion. 
Gunzburger  r.  Rosenthal   (Pa.).  18-572. 

Tenant  in  common,  —  With  respect  to 
things  so  far  indivisible  in  their  nature  that 
the  share  of  one  cannot  be  distinguished 
from  that  of  the  other,  it  is  a  well-estab- 
lished rule  that  one  tenant  in  common  can- 
not maintain  trover  against  his  cotenant  for 
the  reason  that  the  two  are  equally  entitled 
to  possession.  But  this  rule  does  not  apply 
to  commodities,  such  as  grain  or  money, 
which  are  readily  divisible  by  count  or  meas- 
ure into  portions  absolutely  alike  in  quality. 
Weeks  v.  Hackett   (Me.),  15-1156. 

4.  Waiver  of  Toet. 

Property  used  or  consumed  by  wrong- 
doer. —  Where  a  person  who  has  wrongfully 
converted  the  property  of  another  uses  or 
consumes  the  property,  the  only  remedy  of 
the  owner  is  by  an  action  ex  delicto,  tt  is 
only  where  the  property  converted  has  been 


turned  into  money,  or  its  equivalent,  that  an 
action  of  assumpsit  will  lie  against  the 
wrongdoer.  Woodruff  v.  Zaban  (Ga.),  17- 
974. 

A  petition  alleging  that  the  defendants 
wron^uUy  and  tortiously  took  possession  of 
the  plaintiff's  personal  property,  and  carried 
said  personal  property  away,  thereby  con- 
verting the  same  to  their  own  use,  with  the 
intent  to  deprive  the  plaintiff  tliereof,  and 
which  further  alleges  that  the  plaintiff 
waives  the  tort  and  sues  for  the  value  of  the 
property,  is  demurrable.  Under  the  circum- 
stances alleged,  the  only  remedy  of  the  plain- 
tiff is  by  an  action  ex  delicto,  and  in  view  of 
the  express  allegation  that  the  plaintiff 
waives  the  tort  and  sues  for  the  value  of  the 
property,  the  action  brought  cannot  be 
treated  as  such  an  action.  Woodruff  v.  Za- 
ban  (Ga.),  17-974. 

5.  Actions. 

a.   Conditions   precedent. 

Tender  of  amount  of  debt  by  pledgor. 

—  Where  a  pledgee,  in  violation  of  his  trust, 
sells  or  disposes  of  the  pledge,  thereby  put- 
ting it  out  of  his  power  to  return  the  prop- 
erty, a  tender  of  the  amount  of  the  loan  is 
not  a  condition  precedent  to  the  right  of  the 
pledgor  to  maintain  an  action  for  the  con- 
version of  the  property,  and  in  such  an  ac- 
tion it  is  not  necessary  to  allege  or  prove 
the  tender.  Austin  v.  Vanderbilt  (Ore.),  10- 
1123. 

b.  Pleading. 

Trover  or  money  received.  —  Plaintiff's 
petition  construed  and  held  to  state  suflB- 
ciently  a  cause  of  action  for  the  recovery  of 
an  indebtedness  arising  from  money  placed 
in  the  hands  of  the  defendant  as  agent,  and 
not  to  state  a  cause  of  action  for  conversion. 
Ackerman  v.  Green  (Mo.),  6-834. 

Complaint  for  conversion  of  collat- 
eral security.  —  In  an  action  to  recover 
damages  for  the  conversion  of  personal  prop- 
erty which  had  been  delivered  by  the  plain- 
tiff to  the  defendant  as  security  for  a  loan, 
the  complaint  is  sufficient  where  it  alleges 
the  ownership  of  the  property  by  the  plain- 
tiff, the  delivery  of  tlie  property  to  the  de- 
fendant, and  the  fact  of  conversion,  without 
alleging  the  substance  of  the  contract  re- 
specting the  delivery  of  the  property  and  the 
particulars  in  which  the  defendant  has  vio- 
lated it.  Austin  i:  Vanderbilt  (Ore.),  10- 
1123. 

Description  of  money.  .—  In  a  declara- 
tion in  an  action  of  trover  for  the  alleged 
conversion  of  money,  only  the  same  certainty 
is  required  as  in  indictments.  It  is  not  nec- 
essary to  set  out  the  money  verbatim,  the 
description  in  a  general  manner  being  suiB- 
cient.     Hazelton  v.  Locke   (Me.),  15-1009. 

c.  Defenses. 

Tender  by  defendant.  —  After  a  tor- 
tious conversion  of  property  has  become  com- 
plete, the  wrongdoer  cannot  escape  liability 
or  lessen  the  actual  damage  recovera;ble,  by 
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a  tender  back  of  tlie  property,  and,  therefore, 
in  an  action  for  conversion,  an  instruction 
that  such  an  offer  made  before  suit  brought, 
and  refused  by  the  plaintiff,  would  defeat 
plaintiff's  action  and  necessitate  a  verdict 
for  the  defendant,  is  erroneous.  Munier  v. 
Zachery   (la.),  16-526. 

In  an  action  for  the  conversion  of  stock, 
the  tender  by  the  defendant  on  the  trial  of 
the  certiiicates  theretofore  demanded  and  re- 
fused is  no  defense.  Dooley  r.  Gladiator  Con- 
sol.  Gold  Mines,  etc.,  Co.  (la.),  13-297. 

Insolvency  of  maker  of  note,  —  In  an 
action  against  a  maker  of  notes  for  their 
conversion,  he  cannot  set  up  his  own  insol- 
vency in  mitigation  of  damages.  Ackerman 
V.  Green   (Mo.),  6-834. 

d.  Evidence. 

Refnsal  to  return  on  demand.  —  In  an 

action  for  the  conversion  of  household  goods, 
the  plaintiff  may  establish  a  conversion  by 
proof  of  either  an  unlawful  sale  or  a  refusal 
to  return  upon  demand,  though  the  complaint 
alleges  merely  a  conversion  by  an  unlawful 
sale.  Barker  r.  Lewis  Storage,  etc.,  Co. 
(Conn.),  3-889. 

Value  of  property  covenanted.  —  In  an 
action  for  conversion,  the  value  of  the  prop- 
erty at  the  time  of  the  conversion  is  gen- 
erally the  measure  of  damages,  but  to  ascer- 
tain that  value  evidence  of  its  worth  a  rea- 
sonable time  prior  and  subsequent  to  the  con- 
version is  admissible.  Austin  v.  Vanderbilt 
(Ore.),  10-1123. 

SufBciency  to  raise  q.nestion  for  jury. 
—  In  an  action  of  trover,  a  prayer  by  the 
defendant  that  the  case  be  taken  from  the 
jury  on  the  ground  that  there  is  no  legally 
sufficient  evidence  to  entitle  the  plaintiff  to 
recover  raises  no  question  as  to  the  form  of 
the  action  or  the  ipleadings,  but  simply  as  to 
the  sufficiency  of  the  evidence,  and  is  prop- 
erly refused  where  there  is  evidence  which 
would  warrant  the  jury  in  finding  that  the 
plaintiff  was  entitled  to  immediate  possession 
of  the  property  at  the  time  when  it  was  con- 
verted, and  that  his  demand  for  such  posses- 
sion was  refused  by  the  defendant.  Swartz 
r.  Gottlieb-Bauern-Schmidt-Straus  Brewing 
Co.   (Md.),  16-1156. 

e.  Measure  of  damages. 

Honseliold  property.  —  In  an  action  for 
the  conversion  of  household  goods,  an  in- 
struction as  to  measure  of  damages  held  erro- 
ilfous  as  improperly  restricting  the  jury  to 
the  consideration  of  only  a  part  of  the  many 
factors  that  might  enter  into  the  question  of 
fair  compensation.  Barker  v.  Lewis  Stor- 
age, etc.,  Co.  (Conn.),  3-889. 

In  an  action  for  the  conversion  of  house- 
hold goods,  the  measure  of  damages  is  not 
the  price  which  could  be  realized  by  a  sale 
of  the  goods  in  the  market,  but  the  actual 
money  loss  resulting  to  the  plaintiff  from 
the  depreciation  of  his  goods,  taking  all  the 
circumstances  and  conditions  into  considera- 
tion, but  not  including  any  sentimental  or 
fanciful  value   placed  on   the  goods  by  the 


plaintiff.  Barker  v.  Lewis  Storage,  etc.,  Co. 
(Conn.),  3-889. 

Shares  of  stock.  —  The  damages  for  the 
sale  and  conversion  by  the  defendant  of 
20,000  shares  of  the  capital  stock  of  a  min- 
ing company,  unlisted  and  having  no  market 
value  to  which  the  plaintiff  was  entitled  un- 
der a  contract  with  the  defendant,  were  as- 
sessed by  a  referee  upon  a  reference  at  forty 
cents  a  share,  v/hich  was  the  highest  price  at 
which  shares  of  the  company  had  been  sold. 
It  appeared  that  the  circumstances  in  regard 
to  that  sale  were  exceptional.  Under  the  de- 
fendant's appeal  to  a  judge,  the  damages 
were  reduced  to  twenty-six  cents  a  share,  the 
price  obtained  by  the  defendant.  Upon  the 
plaintiff's  appeal  to  a  division  court,  the 
damages  as  reduced  by  the  judge  were  in- 
creased by  the  sum  of  $1,500;  the  court  hold- 
ing that  it  should  act  as  a  jury,  and  assess 
the  damages  at  a  fair  sum,  taking  into  con- 
sideration the  fact  of  a  sale  at  a  higher  price 
than  that  obtained  by  the  defendant.  Per 
Clute,  J.:  The  plaintiff  never  recognized 
the  sale  by  the  defendant,  and  only  consented 
to  take  damages  in  lieu  of  the  shares  because, 
the  shares  being  sold,  he  had  no  other  rem- 
edy. The  shares  on  the  day  the  action  was 
brought  had  no  market  value;  and  a  jury 
would  have  to  say  what  was  a  reasonable 
compensation  for  the  loss  of  the  shares.  Per 
Middleton,  J.:  The  defendant  cannot  escape 
liability  beyond  the  amount  received  by  him 
in  a  case  of  this  kind,  merely  because  he 
acted  in  good  faith  so  far  as  the  sale  was 
concerned.  Nor  should  he  be  held  to  ac- 
count for  the  full  price  realized  by  another 
in  exceptional  circumstances.  The  value  of 
the  shares  was  left  in  doubt;  and  the  court 
should,  as  a  jury,  make  a  fair  assessment. 
Goodall  V.  Clarke   (Can.),  18-605. 

The  market  value  of  stock,  recoverable  in 
a  suit  for  the  conversion  of  the  stock,  is  what 
the  stock  was  selling  for  in  the  market  when 
the  conversion  occurred.  Dooley  v.  Gladiator 
Consol.  Gold  Mines,  etc.,   Co.    (la.),  13-297. 

f.  Effect  of  recovery  as  transfer  of  title. 

Time  when  title  passes.  —  As  a  general 
rule  the  title  acquired  by  a  tortfeasor  who 
satisfies  a  judgment  obtained  against  him 
for  the  wrongful  conversion  of  chattels  takes 
effect  from  the  date  of  the  conversion.  Third 
Nat.  Bank  v.  Rice   (U.  S.),  15-450. 

Waiver  of  title  by  tortfeasor.  —  But 
although  the  tortfeasor  may,  after  the  satis- 
faction of  the  judgment,  maintain  an  action 
against  a  third  person  who  tortiously  de- 
prives him  of  possession  between  the  date  of 
the  conversion  and  the  satisfaction  of  the 
judgment,  yet  where  such  tortfeasor,  ex- 
pressly disclaiming  any  interest  in  the  chat- 
tels, voluntarily  turns  them  over  not  in 
trust,  but  absolutely  to  one  who  claims  them 
under  a  mortgage,  there  is  no  implied  prom- 
ise by  such  mortgagee  to  answer  to  the  tort- 
feasor for  the  chattels,  and  the  latter  cannot 
subsequently,  upon  satisfying  a  judgment  ob- 
tained against  him  by  the  owner  of  the 
chattels,  recover  from  the  mortgagee.  Third 
Nat.  Bank  v.  Rice  (U.  S.),  15-450. 
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■  g.'New  tl-ial. 

.  Gronnda  £ar  new  trial.  —  There  is  no 
abuse  of  discretion  by  the  trial  court  in  deny- 
ing a,  new  trial  after  a  judgment  for  the 
plaintiff  in  an  action  for  the  conversion  of 
corporate  stock  where  the  petition  for  new 
trial  is  based  only  on  the  alleged  grounds 
that  the  plaintiff  .after  obtaining  his  judg- 
ment participated  in  a  stockholders',  meeting 
and  voted  the  stock,  and  that  he  gave  false 
testimony  on  the  trial  regarding  the  value  of 
the  stock.  Dooley  v.  Gladiator  Consol.  Gold 
Mines,  etc.,  Co.   (la.),  ia-297. 


TRUE   BILX.. 

Indorsing  indictments,  see  Indictments  and 
Informations,  1. 


TRUNK   RAILWAYS. 

Distinguished     from     street     railways,     see 
Steest  Railways,  1. 

TRUSTS. 

See  Monopolies  and  Corporate  Trusts. 


TRUSTS   AND   TRUSTEES. 

1.  CeeAtion   and   Duration  of  Trust, 

1566.      : 

a.  Expteas   trust,    1566. 

(1)  In  general,  1566. 

(2)  Creation  by  parol,   1566. 

(3)  Duration,  1567. 

(4)  Actiens  to  establish  trust, 
.        1S67. 

b.  Iin})lied  trusts,  1567. 

(1)  In  general,-  1567. 

(2)  Agent  taking  title  in  own 

name,   1568. 

(3)  Agreement  to  bid   in   land 

at  public  sale,  1668. 

(4)  Enforcement,    of     intended 

"giift  as  trust,  1569. 

2.  RisHTS   AND   Liabilities   of   Cestui 

Que  Trust,   1569. 

3.  Appointment,   Powers,   and   Liabil- 

ities OF  TauSTteis,  1589. 

a.  Appointmettt,    1569.  '    - 

b.  Powers  of  trustees,  1570. 

(1)  Sale'  of     trust     property, 

1570. 

(2)  Leaiaing      trust      property, 

1570. 

(3)  Mortgaging  trust  property, 
■  1571. 

(4)  Sele6tion     of    beneficiaries, 

1571. 

(5)  Application     to     court     to 

construe  trust,  1571. 

(6)  Joint  trustees',  1571. 

e.  Liability  for  acts  of  trustee,  1571. 

4.  Removal  of  Trustee,  1572. 

5.  Substituted  Trustees,  1572. 


Conveyance  in  trust  with  power  of  sale,  see 
DteEDS,  3  h. 

Delivery  of  gift  to  trustee  of  donor,  sea 
GiWS,  1  d.  I 

Savings  bank  trusts,  see  Banks  and  Bank- 
ing, 8  c. 

Spendthrift  trusts,  see  Spendthrifts. 

Substitution  of  trustees,  see  Mortgages  and 
Deeds  of  Trust,  9. 

Taxation  of  trust  property,  see  Taxation, 
3  b. 

Tax  collector  as  trustee,  see  TaXatIoN,  7. 

Testamentary  trusts,  see  WIlls,  8  c   (8). 

Tenant  in  common  charged  as  trustee  for 
benefit  of  Lis  cotenants,  see  Joint 
Tenants  and  Tenants  in  ComMou,  2. 

Trusts  for  accumulation,  see  PERPETurriES 
AND  Trusts   for  Accumulation. 

Powers  and  duties  of  trustee  in  bankruptcy, 
see  Bankjedptct,  13,  r 

Powers  of  trustee  for  charitable  uses,  see 
Charities,  4.  , 

Improper  withdrawal  oi  trust  fund,  see 
Banks  and  Banking,  5  b. 

Judgment  against  trustee  as  conclusive  on 
beneficiary,  see  Judgments,  6  a  (2), 

Liability  of  trustees  for  nuisance,  see  Nui- 
sances, 3. 

Limitation  of  actions  for  conversio^  by  trus- 
tee, see  Limitation  op  Actions,  4  a 
(2)    (a). 

1.  CstATioN  AND  Duration  or  Trust. 

a.   Express  trust. 

( 1 )  In  general. 

Suffiolency  of  initrument.  creatiBg 
trust,  -r  A  trust  and  not  an  agency  is  cre- 
ated by  the  words  in  a  letter,  "  until  1  give 
further  instructions,  hold  the  sum  of-  $1,000 
*nd  what  of,  the  first  fund  is  left,  for  the 
support  of  the  child  in  case  of  my  death,  for 
such  a  time  as  it  may  hold  out."  Wither- 
ington  e.  Herring  (N.  Car.),  6-188. 

Whei'e  a  testator  makes  an  absolute  gift 
of  all  his  property,  real  and  personal,  to  his 
wife,  and.  then  in  a  Separate  clause  Of  the 
will  states  it  to  be  his  wish  and  desire  that 
his  wife  shall  pay  a  certain  sum  annually 
to  a  named  person,  such  latter  clause  is  to 
be  construed  as  a  mere  expression  of  the  wish 
of  the  testator  to  be  complied  with  or  not  in 
the  discretion  of  the  wife  and  not  as  creating 
a  trust  or  charge  upon  the  estate  in  favor  of 
the  person  named.  Post  V.  Moore  (N.  Y.), 
2-59L     ' 

'  Knowledge  of  oestnl  que  trnst  of  cre- 
ation as  es.9ential  to  ▼alidlty.  —  It  is  not 
essential  to  the  creation  of-  a  valid  trust  that 
the  cestui  que  trust  should  know  of  the 
trust  at  the  time'  of  the  transfer  of  the  prop- 
erty in  trust.  Clark  i:  Callahan  (Md.),  12- 
162. 

(2)  Creation  by  parol. 

Trust  in  personal  property.  —  A  trust 
in  personal  property  may  be  ereated  orally 
and  may  be  es.tabli«hed  by  parol  evidence, 
Coyne  v.  Supreme  Conclave,  etc.  (Md.),  14- 
870. 


TRUSTS  AND  TRUSTEES. 
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An  oral  agreement  between  the  insured  in 
a  death  benefit  certificate  and  the  beneficiary 
therein  that  the  latter  will  pay  tlie.  proceeds 
of  subh  certLflcate  to  a  third  person  for  the 
suppott  of  the  three  minor  Children  of  the 
insured,  is  enforceable  as  a  trust  in  favor  of 
fiuch  children.  Coyne  v.  Supreme  Conclave, 
etc.    (Md.),  14-870. 

Trust  iu  real  property.  —  A  valid  ex- 
press trust  in  real  property,  enforceable  in 
equity,  may  be  created  by  a  parol  agreement. 
Insurance  Co.   v.   Waller    (Tenn.),   7-1078. 

Creation  at  time  of  absolute  convey- 
ance of  realty,  Intended  for  use  of 
third  person.  —  A  contemporaneous  parol 
agreement,  made  at  the  time  of  the  execu- 
tion' and  delivery  of  a  conveyance  of  real 
estate  which  is  absolute  upon  its  facje,  that 
the  grantee  will  hold  the  property  conveyed 
in  trust  for  a  certain  person,  is  not  within 
the  statute  of  frauds,  and,  aside  from  tlie 
rights  of  creditors  of  the  original  grantor 
and  of  the  rights  of  innocent  purcluisers  from 
the  Original  grantee,  vests  in  the  beneficiary 
of  the  trust  a,  valid  equitable  title  to  the 
property  conveyed,  which  equitable  title  a 
court  oJE  equity  will  enforce.  Insurance  Co. 
V.  Waller   (Tenu.),  7-1078. 

( 3 )   Duration. 

Effect  of  death  of  donor.  —  A  valid 
trust  is  not  affected  by  the  death  of  the  donor 
testJite,  where  he  dies  without  having  exer- 
cised his  power  "of  revocation.  Withering- 
ton  V,  Herring  (N.  Oar.),  6-188. 

Revocation  by  donor.  —  A  voluntary 
settlement  in  trust  fully  executed  without 
the  reservation  of  any  power  of  revocation 
cannot  be  reroked  by  the  settler  without 
proof  of  mental  xinsoundness,  mistake,  fraud, 
or  undue  influeiide.  But  a  court  of  equity 
may  deeree  a  termiriation  of  a  trust  where 
Jts^,  purposes  have  been  accomplished,  and  the 
intiresta  under  it  have  all  vested  and  all 
parti«fii  beneficially  interested  desire  that  it 
shall  be  ended.  Sands  r.  Old  Colony  Trust 
Co.   (Mass:),  12-837. 

Where  the  settlor  of  a  trust  in  securities 
gives  the  trustee  full  power  of  control  with 
authority  to  sell  any  or  all  of  the  securities 
in  such  manner  and  for  such  price  as  the 
trusted '  may  ■  deem  expedient, '  and  to  make 
j»ew  JBevBtments  at  the  discretion  of  the  trus- 
tee, and,  without  reserving  to  himself  any 
power  of  revocation,  expressly  gives  the  trus- 
tee power  to  pay  to  the  settlor  or  his  order 
such,  pprtion  of  the  principal  as  the  trustee 
may  see  fit,  the  settlor  has  no  right  to  revoke 
the  trust  and  resume  control  of  the  property 
at  Ijis  pleasure.  Sands  v.  Old  Colony  Trust 
Co,   (Mass.),  12-837. 

Termination  by  discharge  of  execu- 
tor who  is  trustee,  and,  payment  to  per- 
son not  entitled  thereto.  —  Where  an 
exee,«tor  agrees  to  hold  money  bequeathed  by 
tha  .will  .and, to  pay  it  to  the  legatee, in  in- 
staimentg,  the  express  trust  relation  thereby 
«ifeate4  is  not  changed  by  the  final  settle- 
ment and  discharge  of  the  executor  in  the 
probate  court  or  by  the  payment  by  mistake 


of  part  of  the  legacy  remaining  in  his'-  hands 
to  a  residuary  legatee.  Glennon  v.  Harris 
(Ala.),  13-1163. 

(4)    Actions  to  establish  trust. 

Sufficiency  of  evidence  of  trust.  —  In 

an  action  seeking  to  have  a  trust  declared  in 
favor  of  the  plaintiff  in  the  proceeds  of  cer- 
tain insurance  certificates  given  by  the  in- 
sured to  the  defendant,  evidence  examined 
and  held  to  show  that  the  insured,  declared 
the  trust  claimed  and, that  the  donee  of  the 
certificates  knew  thereof.  Clark  v.  Callahan 
(ild.),  12-162. 

Liability  for  costs.  —  Where  the  holder 
of  insurance  certificates,  having  separated 
from  his  wife,  substitutes  his  daughter  as 
beneficiary  and  imposes  on  her  a  trust  in 
one-half  of,  such  certificates  for  the  benefit  of 
another  person,  the  cestui  que  trust  is  equally 
interested  with  the  daughter  in  defeating  a 
proceeding  by  the  wife  to  set  aside  the  sub- 
stitution of  the  daughter  as  beneficiary  and 
is  chargeable  with  one-half  the  costs  in- 
curred in  rv'-sisting  said  proceeding,  but  the 
cestui  que  trust  is  not  chargeable  with  any 
part  of  the  costs  of  a  pending  divorce  suit 
by  the  wife,  or  of  aetions.of  replevin  and  for 
slander  brought  by  the  wife  against  the 
daughter,  in  which  the  cestui  que  trust  has 
no  interest.  Clark  v.  Callahan  (Md.),  12- 
162. 

b.  Implied  trusts. 
(1)   In  general. 

Reposing  confidence  in  another  as 
making  him  trustee.  —  Merely  reposing 
confidence  in  another  does  not  of  itself  create 
a  trust,  or  make  a  trustee  of  the  one  in  whom 
confidence  has  been  reposed.  To  create  » 
fiduciary  relation  by  contract  it  is  necessary 
that  the  consent  of  the  trustee  to  assume 
that  relation  should  be  expressed  in  the  con- 
tract, or  be  derived  therefrom  by  necessary 
implication.  ,  State  v.  State  Journal  Co. 
(Neb.),  13-254. 

Request  that  beneficiary  of  insurance 
policy  shall  Share  proceeds  with  an- 
other,  to  which  beneficiary  assents.  

Where  a  father  has  his  daughter  made  the 
beneficiary  of  certain  insurance  certificates, 
without  surrendering  control  or  possession  of 
the  same,  and  declares  his  intention,  either  at 
the  same  time  or  afterwards,  that  she  shall 
share  the  proceeds  of  such  certificates  with 
another  named  person,  and  the  daughter  as- 
sents to  such  declaration,  a  trust  is  declared 
in  favor  of  such  other  persons  which  a  court 
of  equity  will  enforce.  Clark  v.  Callahan 
(Md.),.  12-162. 

Absolute  conveyance,  without  consid- 
eration, on  parol  agreement  to  divide 
property.  —  Where  a  mother  conveys  to  her 
Son  absolutely  and  without  consideration  real 
property  -which  he  tigrees  orally  to  hold  for 
the  benefit  of  himself  and  the  other  children 
of  the  grantor  and  to  divide  the  same  after 
the  grantor's  death,  equity  will  raise  »  con- 
structive trust  in  the  property  in  favor  of 
the  brothers  and  sisters  of  the  grantee  and 
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will  require  him  and  his  grantee  with  notice 
to  execute  the  same.  Stahl  v.  Stahl  (111.), 
2-774. 

The  failure  to  perform  an  oral  promise 
made  by  the  sole  heir  at  law  of  one  desiring 
to  will  her  estate  to  third  persons,  that  he 
will  dispose  of  the  estate  as  she  desires,  can- 
not make  the  heir  at  law,  in  case  of  intestacy, 
a  trustee  em  maleficio  as  to  the  property  in- 
herited by  him  in  the  absence  of  fraud.  Cas- 
sels  V.  Finn  (Ga.),  2-554. 

Obtaining  reneival  of  leaae  by  person 
in  fiduciary  relation  to  tenant.  —  Though 
a  tenant  may  not  have  any  absolute  right  to 
a  renewal  against  the  will  of  the  lessor, 
courts  of  equity  recognize  his  reasonable  ex- 
pectancy of  renewal  as  a  property  or  asset, 
and  if  one  standing  in  a  fiduciary  or  quasi- 
fiduciary  relation  to  a  lessee  secured  a  re- 
newal of  the  lease  to  himself,  a  court  of 
equity  will  treat  him  as  holding  the  lease  in 
trust  for  his  original  lessee.  McCourt  v. 
Singers-Bigger   (U.  S.),  7-287. 

Creation  in  favor  of  one  paying  pur- 
chase price  for  conveyance  to  another. 
—  In  order  to  create  a  trust  in  favor  of  one 
who  pays  purchase  money  for  land  conveyed 
to  another,  the  payment  must  be  made  at  the 
time  of  the  purchase,  so  as  to  make  it  part 
of  the  same  transaction,  and  the  mere  pay- 
ent  of  money  subsequently  for  the  purpose 
of  making  improvements  on  the  land  creates 
no  lien  in  favor  of  the  person  making  the 
payment,  but  merely  constitutes  a  loan. 
Butterfleld   v.   Butterfield    (Ark.),  9-248. 

Trust  in  favor  of  annuitants  as 
against  devisee  in  fee.  —  Where  a  testa- 
tor devises  the  use,  income,  and  occupancy 
of  real  property  to  his  children,  "  to  them 
and  their  heirs  forever,  by  their  keeping  the 
buildings  insured  and  in  good  repair,  paying 
all  taxes  and  claims  against  said  property, 
including  any  deficiency  arising  in  the  set- 
tlement of "  the  estate,  making  such  im- 
provements from  time  to  time  as  may  be  I'e- 
quired,  and  paying  certain  specified  annuities, 
the  devisees,  though  they  take  the  fee  in  the 
property,  are  charged  by  implication  with  a 
trust,  in  favor  of  the  annuitants,  which  a, 
court  of  equity  will  enforce  by  compelling 
performance  of  the  duties  imposed  by  the 
will.  Merrill  v.  American  Baptist,  etc., 
Union  (N.  H.),  6-646. 

Sufficiency  of  evidence  of  implied 
trust.  —  Evidence  reviewed  in  an  action  to 
charge  a  person  as  trustee  of  the  legal  title 
to  land,  and  held  insufficient  to  justify  the 
trial  court's  conclusion  of  law  that  the  trust 
exists.      Dougan  v.  Bemis   (Minn.),  5-253. 

(2)   Agent  taking  title  in  own  name. 

Creation  of  trust  in  favor  of  princi- 
pal. —  Where  one  employed  to  act  as  the, 
agent  for  another  in  the  purchase  of  real 
estate  becomes  the  purchaser  himself,  with 
his  own  money,  he  will  be  considered  in 
equity  as  holding  the  property  in  trust  for 
his  principal,  subject  to  reimbursement  for 
his  proper  expenditures,  Johnson  v.  Say- 
ward   (Neb.),  12-800. 


Where  a  daughter  pays  a  sum  of  money 
to  her  father  upon  the  latter's  oral  promise 
to  buy  a  house  which  shall  go  to  her  upon 
his  death  and  that  of  her  mother,  and  sub- 
sequently the  father  purchases  the'  house  for 
an  amount  consideraUy  larger  than  such 
sum,  and  without  the  daughter's  knowledge 
takes  the  title  thereto  in  his  own  name,  no 
trust  results  in  favor  of  the  daughter,  and 
the  agreement  of  the  father  is  not  enforce- 
able as  a  contract  because  indefinite  and  be- 
cause void  under  the  state  of  frauds;  but 
the  daughter  has  an  equitable  lien  upon  the 
property  for  the  amount  advanced,  with  the 
interest  from  the  time  of  the  payment.  Leary 
V.  Corvin  (N.  Y.),  2-664. 

If  an  agent  to  purchase  land  for  another 
with  money  furnished  by  the  latter  takes  the 
title  thereto  in  his  own  name,  without  the  as- 
sent of  his  principal,  he  will  hold  the  legal 
title  as  trustee  for  his  principal.  If,  however, 
the  agent  buys  with  his  own  money,  and  the 
principal  advances  no  part  of  the  purchase 
price,  and  the  right  of  the  principal  rests 
upon  a  verbal  agreement,  which  is  denied,  no 
resulting  trust  can  arise,  and  the  case  falls 
within  the  statute  of  frauds.  Dougan  v. 
Bemis  (Minn.),  5-253. 

Person  representing  himself  as  agent 
of  person  in  possession  in  purchasing 
land  as  trustee  for  intended  grantee.  — 
A  person  who  obtains  a  conveyance  of  real 
estate  to  himself  by  falsely  representing  to 
the  grantors  that  he  is  the  agent  of  another 
party  in  possession  of  and  claiming  the  own- 
ership of  the  land,  and  by  leading  the  grant- 
ors to  believe  that  the  conveyance  is  to  cure 
defects  in  their  former  conveyances,  will  be 
declared  a  trustee  for  the  benefit  of  the  one 
for  whose  benefit  the  grantors  intend  to  make 
the  conveyance.  Virginia  Pocahontas  Coal 
Co.  17.  Lambert  (Va.),  13-277. 

Sufficiency  of  evidence  of  relation 
and  trust.  —  In  an  action  by  the  principal 
to  have  a  trust  in  his  favor  declared  in  lands 
of  which  his  agent  has  become  the  purchaser 
in  violation  of  his  contract  of  agency,  evi- 
dence examined  and  held  sufficient  to  support 
a  finding  that  a  contract  of  agency  existed, 
and  to  entitle  the  plaintiff  to  the  relief 
asked.     Johnson  v.  Hayward   (Neb.),  12-800. 

(3)  Agreement  to  bid  in  land  at  public  sale. 
Purchase  at  execution  sale  pursuant 
to  agreement  as  creating  trust.  —  Where 
the  lessees  for  turpeu.ine  purposes  of  land 
upon  which  an  execution  has  been  levied, 
upon  being  applied  to  for  a  loan  to  prevent 
a  sale  of  the  land  orally  agree  with  some  of 
the  heirs  of  the  execution  debtor  that  the 
lessees  will  bid  in  the  land  at  the  execution 
sale,  and  upon  payment  by  the  heirs  of  the 
amount  with  interest  will  reconvey  the  land 
to  the  heirs,  and  pay  them  the  usual  rent  for 
turpentine  purposes  while  the  lands  are  held 
under  the  sheriff's  deed,  and  that  $50  due  as 
rent  shall  be  credited  on  the  purchase  price, 
and  the  land  alleged  to  be  worth  $3,000  is 
bought  in  for  $250,  and  thereafter  profitably 
used  by  the  purchasers,  a  trust  in  favor  of 
the  heirs  is  thereby  created  which  a  court  of 


TKUSTS  AND  TRUSTEES. 


1569 


equity  will  enforce.  Patrick  v.  Kirkland 
(Fla.),   12-540. 

A  mere  parol  agreement  without  considera- 
tion to  buy  in  land  at  an  execution  sale  and 
to  reconvey  it  to  the  judgment  debtor  upon 
payment  of  the  purchase  price  and  interest, 
may  not  create  a  trust  in  favor  of  the  judg- 
ment debtor.  But  where  there  is  in  the 
transaction  an  element  of  equity  arising  from 
fraud,  confidential  relation,  refraining  from 
bidding  at  the  sale,  or  from  further  protec- 
tion of  the  property  from  sale,  gross  inade- 
quacy of  the  purchase  price,  the  supplying 
by  the  debtor  of  a  part  of  the  purchase 
money,  or  otherwise,  such  circumstances  may 
be  shown  by  parol  and  establish  a  trust. 
Patrick   v.  Kirkland    (Fla.),   12-540. 

A  mere  verbal  agreement  by  which  one  of 
the  parties  thereto  is  to  buy  in  lands  of 
the  other  at  a  sheriff's  sale  and  to  hold  the 
same  for  him  until  they  can  be  sold,  at  which 
time  he  is  to  pay  to  himself  whatever  moneys 
he  has  advanced  for  the  purpose  aforesaid, 
and  to  pay  the  balance  to  the  other,  is  within 
the  statute  of  frauds  and  unenforceable,  and 
the  law  will  not,  in  the  absence  of  fraud, 
raise  a  resulting  trust.  Bryan  v.  Douds 
(Pa.),  5-171. 

(4)    Enforcement   of  intended  gift  as  trust. 

Gift  void  for  -want  of  delivery.  —  An 

intended  gift  which  is  incomplete  for  want 
of  delivery  to  the  donee  cannot  be  enforced 
as  a  declaration  of  trust.  A  court  of  equity 
will  not  impute  a  trust  where  a  trust  was 
not  in  contemplation.  Trubey  v.  Pease 
(111.),  16-370. 

Agreement  to  devise  lands.  —  In  the 
case  of  an  agreement  to  deA'ise  land  equity 
■will  impress  a  trust  upon  the  property  which 
■will  follow  it  into  the  hands  of  personal  rep- 
resentatives or  devisees  of  the  pronaiaor. 
Best  !■.  Gralapp  (Neb.),  5-491. 

2.  Rights  and  LiABrLiTiES  of  Cestui  Que 
Trust. 

Right  to  recover  oi>.  contract  con- 
cerning trnst  proper''.(y  after  acquisi- 
tion of  legal  title.  '-  &.fter  the  beneficiary 
in  a  parol  trust  in  r'^al  property  has  acquired 
the  legal  title,  he  nay  recover  on  a  contract 
concerning  the  p'-Dperty,  notwithstanding  the 
trust  was  taiD*ed  with  fraud  in  its  creation. 
Insurance  Co.  i'.  Waller   (Tenn.),  7-1078. 

Right  ■tp  rescind  agreement  extend- 
ing tinie  for  payment  in  consideration 
of  void  note.  —  A  beneficiary  under  a  testa- 
mentary trust,  suing  to  rescind  an  arrange- 
inent  whereby  he  released  his  right  to  ira- 
iTfidiate  payment  in  full,  on  receipt  of  a  void 
note,  believed  by  the  parties  to  be  valid,  is 
rot  bound  to  return  money  received  under 
Bich  arrangement,  such  payments  being 
c-edjts  on  his  original  demand.  Reggio  !:. 
^Ri-ren   (Mass.),  20-1244. 

Th«  right  of  a  beneficiary  under  a  testa- 
raexitary  trust  to  rescind  an  arrangement 
w'Wehy  he  releases  his  right  to  immediate 
■payment  in  full,  on  receipt  of  a  void  note, 
Relieved  by  the  parties  to  be  valid,  covering 
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a  large  part  of  the  sum  due,  is  not  affected 
because  the  remaining  p  rt  is  paid  in  cash 
at  the  time  of  such  release.  Reggio  v.  War- 
ren  (Mass.),  20-1244. 

Right  of  life  tenant  to  mortgage 
trust  property  under  power  of  sale.  — 
Where  a  husband  conveys  property  to  a  third 
person  in  trust  for  the  benefit  of  his  wife 
during  her  life  or  widowhood,  and  in  trust 
for  the  benefit  of  their  children  after  the 
death  or  marriage  of  the  wife,  and  the  con- 
veyance gives  the  life  tenant  the  power,  with 
the  consent  and  approbation  of  the  trustee, 
to  sell  the  property  absolutely  and  reinvest 
the  proceeds  for  the  purposes  of  a  trust,  and 
the  life  tenant  and  the  trustee  execute  a 
valid  mortgage  to  the  husband  to  secure  the 
balance  of  the  purchase  money,  a  second 
mortgage  executed  by  the  life  tenant  and  the 
trustee  to  a  person  other  than  the  husband 
is  binding  only  as  to  the  interest  of  the  life 
tenant,  and  does  not  affect  the  interests 
of  the  remaindermen.  Stump  v.  Warfield 
(Md.),  10-249. 

Where  a  husband  conveys  property  to  a 
third  person  in  trust  for  the  benefit  of  his 
wife  during  her  life  or  widowhood,  and  in 
trust  for  the  benefit  of  their  children  after 
the  death  or  marriage  of  the  wife,  and  the 
conveyance  gives  the  life  tenant  and  the  trus- 
tee power  to  sell  the  property  and  reinvest 
the  proceeds  for  the  purposes  of  the  trust,  a 
mortgage  to  the  husband  executed  by  the 
life  tenant  and  the  trustee  for  the  purpose 
of  securing  the  balance  of  the  purchase  money 
is  valid,  unless  there  is  something  in  the  in- 
strument creating  the  trust  prohibiting  it. 
Stump  V.  Warfield   (Md.),  10-249. 

Following  trust  funds.  —  As  between 
the  cestui  que  trnst  and  trustee,  and  all  par- 
ties claiming  under  the  trustee  otherwise 
than  by  purchase  for  a  valuable  consideration 
without  notice,  all  property  belonging  to  a 
trust,  however  much  it  may  be  changed  or 
altered  in  its  nature  or  character,  and  all 
the  fruit  of  such  property,  whether  in  its 
original  or  altered  state,  continue  to  be  sub- 
ject to  or  affected  by  the  trust.  Hill  v. 
Fleming   (Ky.),  16-840. 

Iiiability  of  beneficiary  to  suffer  for 
errors  of  judgment  of  himself  and  co- 
trustees. —  One  cannot  be  made  to  suffer 
as  a  beneficiary  under  a  testamentary  trust 
for  errors  of  judgment  in  which  he  has 
shared  as  a  trustee  but  for  which  neither  he 
nor  his  cotrustees  are  liable  as  trustees. 
Reggio  V.  Warren   (Mass.),  20-1244. 

3.   Appointment,   Powers,  and  Liabilities 
OF  Tbustees. 

a.  Appointment. 

Power  of  court  to  appoint The  Ken- 
tucky statute  (St.,  §  318),  ^providing  that 
no  trust  shall  be  defeated  for  want  of  a  trus- 
tee, but  that  equity  may  uphold  the  same  by 
appointing  trustees,  etc.,  is  but  declaratory 
of  the  rule  of  equity  on  the  subject,  and, 
where  a  trust  is  once  properly  created,  the 
incompetency,  disability,  or  nonappointment 
of  a  trustee  will  not  defeat  it,  bpt  eijuity  will 
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administer  and  enforce  the  trust,  and,  if 
necessary,  appoint  trustees.  Green  v.  Fidel- 
ity Trust  Co.   (Ky.),  20-861. 

In  the  event  of  a  failure  of  the  creator  of 
a  testamentary  trust  to  designate  the  man- 
ner of  appointing  successors  to  the  trustees 
named  therein,  a  chancery  court  has,  upon 
the  death,  resignation,  failure  to  qualify,  or 
other  disqualification  of  such  trustees,  the 
power  to  appoint  trustees  as  their  succes- 
sors ;  but  such  power  should,  except  upon  the 
disclaimer  of  the  trustees  named,  he  exer- 
cised only  upon  proof  that  a  vacancy  exists, 
and  upon  notice  to  all  the  parties  in  interest, 
including  the  trustees  named,  if  living. 
Mason  v.  Bloomington  Library  Assoc.  (111.), 
15-603. 

Power  of  court  to  increase  or  reduce 
number  of  trustees.  —  A  court  of  equity 
has  the  power  to  increase  or  reduce  the  num- 
ber of  trustees  designated  by  the  creator  of 
a  trust,  where  a  change  in  the  number  is 
essential  to  the  proper  execution  of  the  trust. 
Barker  v.  Barker    (N.  H.),   6-596. 

Power  of  appointing  new  trustees 
under  English  Trustee  Act.  —  Under  the 
statutory  power  of  appointing  new  trustees 
conferred  by  the  English  Trustee  Act,  a  legal 
personal  representative  of  the  last  survivor 
of  two  trustees  cannot  validly  appoint  him- 
self and  another  to  be  new  trustees  of  the 
original  testator's  will,  there  being  no  ex- 
press power  to  do  so  contained  in  the  will 
itself.      In  re  Sampson    { Eng. ) ,  4-404. 

Bight  of  married  Troman  to  accept 
and  execute  trust.  —  A  married  woman 
may  accept,  hold,  and  execute  a  trust  in  real 
property,  and  may,  in  executing  the  trust, 
convey  the  property  without  the  concurrence 
of  her  husband  or  his  joinder  in  the  convey- 
ance; and  this  rule  extends  to  a  trust  in 
which  the  husband  of  the  trustee  is  the  bene- 
ficiary, and  to  a  conveyance  made  directly 
to  him  in  execution  of  such  trust.  Insurance 
Co.  17.  Waller    (Tenn.),  7-1078. 

Bight  of  corporation  to  accept  and 
execute  trust.  —  A  corporation  may  act  as 
a  trustee  and  execute  a  charitable  trust 
which  is  not  expressly  forbidden  by  its  char- 
ter, if  the  purposes  of  the  trust  are  ger- 
mane to  the  objects  stated  in  the  corpora- 
tion's charter.  Stearns  v.  Newport  Hospital 
(R.  I.),  8-1176. 

b.  Powers  of  trustees. 
(1)   Sale  of  trust  property. 

In  general.  —  The  trustee  under  the  resid- 
uary clause  in  a  will  held  to  have  power  by 
implication  to  sell  the  real  estate  for  the 
purpose  of  converting  it  into  an  income-pro- 
ducing property.  Fail  v.  Newsome  (N. 
Car.),  3-417. 

The  provision  of  a  will  by  which  the  tes- 
tator gives  to  his  executor  and  trustee  and 
liis  successors  in  the  trust,  whenever  in  his 
or  their  judirraent  the  interests  of  the  estate 
=hall  demand,  power  to  sell  at  private  sale 
or  otherwise  all  or  any  part  of  the  testator's 
personal  estate  in  such  manner  and  upon 
such  terms  as  may  be  deemed  best,  to  deliver 


for  any  or  all  real  estate  sold  deeds  acknowl- 
edged by  him  or  them,  to  reinvest  the  pro- 
ceeds arising  from  any  such  sales  in  such 
manner  as  he  or  they  may  think  best,  to  dis- 
pose of  any  property  real  or  personal  so  ac- 
quired, and  to  reinvest  the  proceeds  in  the 
same  manner,  serves  to  extend  the  scope  of 
the  Ohio  statute  governing  investments  by 
trustees,  and  relieves  the  trustee  from  the 
requirements  of  such  statute.  Willis  v. 
Braucher    (Ohio),  16-66. 

Poorer  to  convert  corporate  stock  re- 
ceived as  cash  dividend  into  money.  — 
Where  a  testator  bequeaths  stock  in  a  cor- 
poration in  trust  for  the  benefit  of  several 
life  tenants,  and  after  the  death  of  the  testa- 
tor the  corporation  makes  a  distribution  of 
stock  which  amounts  to  a  cash  and  not  to  a 
stock  dividend,  the  trustee  may  convert  into 
cash  the  stock  received  by  him  by  virtue  of 
the  distribution,  if  such  conversion  is  neces- 
sary to  enable  him  to  make  a  just  division 
of  the  dividend  among  the  various  life  ten- 
ants.     Green  v.   Bissell    (Conn.),  9-287. 

Validity  of  deed  executed  without 
actual  receipt  of  purchase  money.  —  A 
deed  of  land  by  a.  trustee,  executed  under 
a  power  of  sale  for  reinvestment,  but  with- 
out the  actual  receipt  of  purchase  money  by 
the  trustees,  is  voidable  merely  and  not  void. 
Scottish-American  Mortg.  Co.  v.  Clowney  (S. 
Car.),  3-437. 

Sale  to  trustee's  xrite  as  breach  of 
trust.  —  A  sale  of  trust  property  by  a  trus- 
tee to  his  wife  under  a  power  of  sale  is  a 
breach  of  trust  and  will  be  set  aside  on  the 
application  of  a  cestui  que  trv^t.  Scottish- 
American  Mortg.  Co.  V.  Clowney  (S.  Car.), 
3-437. 

(2)  Leasing  trust  property. 

Term  of  lease  as  limited  by  duration 
of  trust.  —  Under  a  general  power  to  lease 
trust  property,  the  duration  of  the  trust 
ordinarily  limits  the  term  for  which  such 
property  may  be  leased  by  the  trustees.  In 
re  Hubbell  Trust    (la.),  14-640. 

Power  to  execute  lease  for  ninety- 
nine  years.  —  Where  trustees  are  directed 
by  will  to  care  for,  rent,  and  manage  the 
real  property  belonging  to  the  estate,  they 
have  power,  under  the  directions  of  a  court 
of  chancery,  if  not  without  its  aid,  to  make 
a  ninety-nine  year  lease  of  a  portion  of  the 
realty,  where  such  a  disposition  of  the  prop- 
erty is  manifestly  for  the  benefit  of  all  par- 
ties interested  and  those  of  the  latter  who 
are  capable  of  consenting  give  their  consent. 
Denegre  v.  Walker    (111.),  2-787. 

A  provision  in  a  trust  deed  prohibiting 
the  trustees  from  selling  or  disposing  of  the 
trust  property  is  not  violated  by  a  lease  for 
ninety-nine  vears  made  by  the  trustees.  In 
re  Hubbell  trust  (la.),  14-640, 

Determination  of  rental.  —  In  deter- 
mining the  adequacy  of  the  rental  at  which 
trust  property  is  to  be  let,  the  location  and 
condition  of  the  property,  the  purpose  for 
which  it  is  to  be  used,  and  iits  relation  to 
other  property  belonging  to  the  estate,  shoulcl 
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be  taken  into  consideration.      /»  re  Hubbell 
Trust  (la.),  14-640. 

(3)  Mortgaging   trust   property. 

Power  to  mortgage  as  included  la 
power  to  sell.  —  In  determining  whether  a 
trustee  who  is  invested  with  the  power  to 
sell  has  an  implied  power  to  mortgage,  the 
court  will  look  into  the  instrument  creating 
the  trust,  and  will  give  effect  to  the  mani- 
fest intention  of  the  donor  as  shown  by  the 
light  of  the  surrounding  circumstances;  and 
the  instrument  will  be  construed  as  giving 
the  power  to  mortgage  the  trust  estate,  if 
this  construction  is  not  violative  of  the 
donor's  intention,  and  the  purpose  of  the 
trust  can  be  answered  and  best  accomplished 
by  the  execution  of  a  mortgage.  Lueft  v. 
Lueft   (Wis.),  9-639. 

The  power  to  grant  and  convey  trust  prop- 
erty absolutely  does  not  authorize  the  execu- 
tion of  a  mortgage  on  the  property.  Stump 
V.   Warfield    (Md.),    10-249. 

Where  a  testator  makes  a  devise  in  trust 
for  the  benefit  of  his  son,  with  directions  to 
the  trustees  to  use  the  net  income  for  'the 
son's  support,  and  the  trustees,  in  the  valid 
exercise  of  the  power  implied  from  the  power 
to  sell,  mortgage  the  trust  estate,  and  on  the 
deatli  of  the  cestui  que  trust  the  trustees, 
acting  pursuant  to  the  directions  of  the  will, 
convey  the  property  to  a  third  person  for  life, 
with  remainder  over  to  his  children,  a  court, 
for  the  purpose  of  protecting  the  Interests  of 
the  infant  remaindermen  and  of  preventing  a 
sale  under  the  mortgage,  may  authorize  the 
execution  of  another  mortgage,  notwithstand- 
ing the  fact  that  the  trustees  may  have  ex- 
ceeded their  powers  by  applying  more  than 
the  net  income  to  the  support  of  their  cestui 
que  trust.     Lueft  f.  Lueft   (Wis.),  9-639. 

Power  to  mortgage  under  pow^era  to 
continue  and  manage  business.  —  Where 
a  testator  has  provided  in  a  will  for  the  con- 
tinuance of  his  business  by  a  trustee,  and 
has  conferred  upon  the  latter  the  broadest 
powers  as  to  the  management  of  the  busi- 
ness, the  trustee  may  execute  a  mortgage 
upon  the  trust  property  to  secure  a  debt  con- 
tracted by  him  in  carrying  on  the  business. 
Roberts  v.  Hale  (la.),  1-940. 

Implied  power  to  mortgage  to  make 
improvements.  —  A  bequest  in  trust  for 
the  benefit  of  the  testator's  son  construed, 
and  held  to  give  the  trustees  an  implied 
power  to  mortgage  the  trust  estate  for  the 
purpose  of  making  improvements,  where  the 
mortgage  is  necessary  to  enable  them  to 
carry  out  the  purposes  of  the  trust,  as  where 
the  net  income  is  insufficient  but  can  be  in- 
creased by  making  the  improvements  for 
which  the  mortgage  is  executed.  Lueft  v. 
Lueft    (Wis.),  9-639. 

(4)  Selection   of  beneficiaries. 

Power  of  trustee  to  select  'where 
beneficiaries  uncertain.  —  Where  a  will 
appoints  trustees  "  for  the  purpose  of  carry- 
ing out  the  full  terms "  of  the  will,  and 
miikea  a  bequest  to  the  trustees  for  the  es- 


tablishment and  support  of  a  school  for  the 
free  education  of  boys  who  reside  within  the 
state  of  the  testator's  domicil  "  and  who  are 
unable  to  educate  themselves,"  but  does  not 
specify  who  shall  select  the  beneficiaries  of 
tlie  trust,  the  will  should  be  construed  as 
giving  the  power  of  selection  to  the  trustees 
named  in  the  will,  but  if  necessary  a  trustee 
may  be  appointed  by  a  court  of  competent 
jurisdiction  to  select  the  beneficiaries.  Tin- 
cher  V.  Arnold  (U.  S.),  8-917. 

(5)   Application  to  court  to  construe  trust. 

Power  to  apply  la  general.  —  Where 
the  trustee  of  an  express  trust  is  in  doubt, 
he  may,  for  his  protection,  apply  to  a  court 
of  equity  for  a  construction  of  the  instru- 
ment creating  the  trusts,  and  for  execution 
under  the  court's  direction.  Diggs  v.  Fidel- 
ity, etc.,  Co.  (Md.),  20-1274. 

(6)   Joint  trustees. 

In  general.  —  One  of  several  trustees 
under  a  will  is  not  entitled  to  pass,  with  the 
other  trustees,  upon  questions  in  which  he 
is  directly  interested  as  a  beneficiary  and 
which  involve  an  exercise  of  discretion,  un- 
less the  will  gives  him  that  right.  Barker 
V.  Barker  (N.  H.),  6-596. 

Power  of  one  trustee  to  sell  property 
without  consent  of  co-trustees.  —  One 
of  several  trustees  held  to  have  no  power  to 
sell  land  vested  in  the  trustees  without  the 
consent  of  the  co-trustees.  Gibb  v.  Me- 
Mahon   (Ont.),  4-952. 

c.    Liability   for    acts    of    trustee. 

Misconduct  with  relation  to  sale  of 
property.  —  It  is  a  misappropriation  of 
trust  funds  for  a  trustee  who  has  sold  cer- 
tain land  belonging  to  the  estate,  receiving 
as  part  of  the  purchase  price  five  notes  for 
$5,000  each,  payable  on  or  before  ten  years, 
bearing  five  per  cent,  interest,  to  sell  four 
of  the  notes  at  par  and  to  pledge  the  fifth 
note  to  secure  his  agreement  that  the  notes 
sold  shall  yield  six  per  cent,  interest,  pay- 
able semiannually,  by  which  transaction  the 
trust  estate  loses  $1,900.  U.  S.  Fidelity, 
etc.,  Co.  V.  Douglas    (Ky.),  20-993. 

Iiiabllity  for  loss  through  unfortu- 
nate investment.  —  Where,  upon  a  sale  of 
trust  property,  the  funds  of  the  estate  re- 
quired to  be  invested  in  order  to  produce  in- 
come are  invested  by  the  trustee  in  the  stock 
of  a  state  bank  at  current  market  rates,  and 
the  trustee,  in  making  such  investment,  uses 
discretion  and  care  in  ascertaining  the  value 
of  the  stock,  and  with  the  honest  belief,  exer- 
cised in  the  utmost  good  faith,  that  the  bank 
is  sound  and  the  stock  a  good  investment, 
acting  on  the  advice  of  business  men  of  sound 
judgment  having  means  of  knowing  the  mar- 
ket value  of  the  stock,  including  the  judwe 
of  the  probate  court,  and  upon  the  advice  of 
a  reputable  attorney  that  the  terms  of  the 
will  are  broad  enough  to  authorize  the  trus- 
tee to  make  such  investment,  the  trustee 
cannot  be  held  personally  liable  for  a  loss 
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which  occurs  by  reason  of  the  failure  of  the 
bank.     Willis  v.  Braucher    (Ohio),   16-66. 

Personal  liability  on  decree  for  pay- 
ment of  money.  —  A  decree  entered  by  the 
Superior  Court  in  an  equity  suit  against 
trustees,  which  requires  the  defendants  to 
pay  to  the  complainants  a  certain  sum,  which 
sum  is  specially  declared  by  the  decree  to  be 
dividends  and  income  from  a  trust  estate 
theretofore  received  by  the  defendants  as 
trustees  and  to  which  the  complainant  is  en- 
titled, cannot  be  construed  as  limiting  the 
payment  directed  to  a  payment  out  of  trust 
funds  in  the  hands  of  the  defendants.  Un- 
der such  a  decree,  the  duty  of  the  defendants 
to  make  the  payment  is  absolute,  and  if  they 
have  devoted  the  complainant's  property,  re- 
ceived by  them,  to  other  purposes,  they  must 
reimburse  him  from  their  individual  estates, 
and  cannot  be  heard  to  claim  that  they  have 
none  of  the  trust  income  available  for  the 
payment.  Jastram  v.  McAuslan  (E.  I.), 
17-320. 

Iiiability  for  conversion  of  fnnds  by 
co-trustee.  —  The  joint  receipt  of  trust 
funds  by  co-trustees  imposes  the  duty  upon 
each  of  them  to  exercise  good  faith  and  rea- 
sonable diligence  to  protect  such  funds 
against  his  co-trustee  as  well  as  against 
others,  and  if  by  the  negligence  of  one  of 
the  trustees  the  other  is  enabled  to  dissipate 
the  funds  or  to  convert  them  to  his  own  use, 
the  former  is  responsible  for  the  loss. 
Adams's  Estate    (Pa.),   15-518. 

The  conduct  of  a  trustee  is  gauged  by  that 
of  a  reasonably  prudent  man  in  the  manage- 
ment of  his  own  property.  Consequenfly 
the  mere  fact  that  on©  trustee,  because  of 
his  confidence  in  his  brother  and  co-trustee, 
bestows  no  higher  degree  of  care  upon  his 
own  ■  interest  in  such  trust  estate  and  upon 
his  private  securities  than  upon  the  interest 
of  the  other  cestui  que  trustent  does  not  ex- 
cuse his  dereliction  of  duty.  Adams's  Es- 
tate (Pa.),  15-518. 

Where  H.  and  R.,  two  brothers,  receive 
jointly,  as  trustees  of  their  father's  estate, 
securities  which  are  negotiable  by  either  of 
them,  and  place  such  securities  in  a  safe- 
deposit  box  to  which  each  of  them  has  ac- 
cess, and  thereafter  H.  discovers  that  E.  has 
removed  the  securities,  and  demands  their 
immediate  return,  which  demand  is  complied 
with  on  the  following  day,  no  explanation 
for  the  removal  being  asked  or  given,  and 
although  H.  knows  that  E.  is  in  bad  finan- 
cial condition  he  merely  arranges  with  E. 
that  both  of  them  shall  be  present  thereafter 
at  the  opening  of  the  box,  but  because  E.  is 
"  prominent  in  society  and  politics "  H. 
takes  no  steps  to  prevent  the  misapplication 
of  the  securities  by  arranging  with  the  pro- 
prietor of  the  safe-deposit  box  that  it  shall 
be  opened  only  in  the  presence  of  both  trus- 
tees, H.  is  liable  for  the  abstraction  and  con- 
version of  the  securities  by  E.  ten  years 
afterwards.      Adams's  Estate    (Pa.),   15-518. 

The  fact  that  H.  communicates  such  con- 
duct of  his  co-trustee  to  the  cestui  que  trus- 
tent does  not  relieve  him  from  performing 
his  legal  duty  as  trustee  in  exercising  good 


faith  and  diligence  in  protecting  the  trust 
estate.  The  cestui  que  trustent  have  the 
right  to  rely  upon  the  performance  of  his 
duty,  especially  if  he  assures  them  that  he 
has  "  arranged  at  the  bank  that  both  execu- 
tors must  be  present  when  the  box  was 
opened."      Adams's  Estate    (Pa.),   15-518. 

The  fact  that  for  two  years  before  such 
defalcation  by  E.,  H.  haa  been  a  helpless  in- 
valid does  not  relieve  him  from  liability  for 
not  taking  steps  to  prevent  a  misapplication 
of  the  securities  when  he  discovers  their  re- 
moval, his  breacli  of  duty  being  a  continuing 
one.      Adams's  Estate   (Pa.),  15-518. 

Liability  of  trnst  property  for  torts 
of  trustee.  —  The  property  of  a,  railroad 
company  in  the  hands  of  a  trustee,  who 
operates  the  road  with  the  sanction  and  for 
the  benefit  of  the  cestuis  que  trust,  is  liable 
for  the  negligence  of  the  trustee  or  hia  em- 
ployees in  operating  the  road.  The  doctrine 
that  trust  property  cannot  be  subjected  to 
liability  by  reason  of  the  torts  of  the  trus- 
tee or  his  employees  is  limited  to  passive 
trusts  and  to  those  active  trusts  in  which 
the  powers  and  duties  of  the  trustee  are  de- 
fined and  limited,  either  by  law  or  by  the 
trust  instrument,  so  that  the  doctrine  of  im- 
puted responsibility  cannot  apply.  Wright 
V.  Caney  Eiver  E.  Co.    (N.  Car.),   19-384. 

Liability  of  snrety  on  trustee's  bond 
for  expenses  of  esamining  account.  — 
A  claim  for  expenses  incurred  in  making  an 
examination  of  the  affairs  of  a  trustee  after 
it  is  discovered  that  he  has  defaulted  is  not 
a  charge  for  which  the  trustee's  surety  can 
be  made  to  answer.  U.  S.  Fidelity,  etc.,  Co. 
V.  Douglas    (Ky.),  20-993. 

4.  Eemoval  of  Teustee. 

In  general.  —  A  court  of  equity  has  the 
power  to  remove  trustees  who  become  un- 
suitable for  the  execution  of  their  trust. 
Barker  v.  Barker   (N.  H.),  6-596. 

Trustee  removing  from  jurisdiction. 
—  The  court  which  appoints  a  trustee  has 
power  to  remove  her  and  appoint  another  in 
her  stead  when  she  goes  out  of  the  jurisdic- 
tion of  such  court.  A  proceeding  to  remove 
a  trustee  is  one  in  rem,  and  notice  of  such 
proceeding  by  a  constructive  process  is  suffi- 
cient. Letcher  v.  German  Nat.  Bank  (Ky.), 
20-815.  "^ 

5.  Substituted  Trustees. 

Execution  of  poirers  conferred  on 
original  trustee.  —  Where  a  will  vests  the 
trustee  named  therein  with  purely  discretion- 
ary powers  as  to  certain  matters  connected 
with  the  execution  of  a  trust  thereby  created, 
and  it  is  apparent  that  the  powers  in  ques- 
tion are  given  to  the  trustee  because  of  a 
personal  confidence  reposed  in  him  by  the 
testator,  such  powers  cannot  be  exercised  by 
a  substituted  trustee.  Whitaker  v.  Mc- 
Dowell  (Conn.),  16-324. 

The  words,  "  it  is  my  will  that  said  trus- 
tee have  an  absolute  discretion  in  the  man- 
ner of  the  disposition  of  said  trust  fund, 
both  principal  and  income,  during  the  life- 
time of  my  said  sister,  and  his  decision  iij 
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said  matter  is  to  be  final  and  conclusive,"  aa 
used  in  a  will  creating  a  trust,  shows  that 
the  testator  intended  to  leave  it  to  the  judg- 
ment and  discretion  of  the  original  trustee 
as  to  whether  any  part  of  the  principal  of 
the  trust  fund  should  be  paid  to  the  life 
beneficiarj';  and  such  discretionary  power, 
being  a  matter  of  personal  confidence  re- 
posed in  the  original  trustee,  cannot  be  exer- 
cised by  a  substituted  trustee,  appointed  by 
the  court  upon  the  death  of  the  trustee 
named  in  the  will.  Whitaker  r.  McDowell 
(Conn.),   16-324. 

Effect  of  Connecticut  statute  on  exe- 
cution of  potrers  by  substituted  trnsee. 
—  The  Connecticut  statute  which  empowers 
courts  of  probate  upon  the  death  of  a  testa- 
mentary trustee,  and  upon  other  named  con- 
tingencies, to  appoint  a  suitable  person  to 
execute  such  trust,  does  not  authorize  such 
appointees  to  exercise  special  discretionary 
powers  conferred  by  the  testator  upon  the 
original  trustee  and  founded  upon  personal 
confidence.  Whitaker  v.  McDowell  (Conn.), 
16-324. 

TRUTH. 

Character  of  accused  for  truth  and  veracity, 

see  Homicide,  6  a   (2)    (b). 
Defense   to   action   for   libel,   see  Libel  and 

Slander,  4  d. 
Justification     in    contempt    proceeding,    see 

Contempt,  1  a. 


a  public  highway,  and  alleging  that  it  is  a 
public  highway,  and  that  the  defendant  with- 
out right  maintains  toll  gates  on  and  across 
said  highway  and  prevents  the  public  from 
making  free  and  proper  use  of  said  highway. 
State  ex  rel.  Hines  v.  Scott  County  Macad- 
amized Koad  Co.   (Mo.),  13-656. 

The  petition  in  such  an  action  need  not 
allege  that  the  stockholders  of  the  turnpike 
corporation  have  been  reimbursed  or  have 
been  oflFered  reimbursement  of  the  money  in- 
vested in  the  road,  as  no  such  obligation  is 
imposed  on  the  public.  State  ex  rel.  Hines 
0.  Scott  County  Macadamized  Road  Co.  (Mo.), 
13-656. 

TURNTABLES. 

Doctrine  of  turntable  cases  extended,  see  Neg- 
ligence, 3. 

Liability  of  railroad  for  injuries  to  children, 
see  Bailroads,  8. 


TURPENTINE. 

Crude  turpentine  in  tree  boxes  as  personalty, 
see  Property. 


TYPEWRITERS. 

Use  of  typewriter  as  forgery,   see   Forgery, 
1  a. 


See  Towage. 


See  Schools. 


TUGS. 


TUITION. 


ULTRA   VIRES. 

See  Corporations. 

Contract  abdicating  police  power,  see  Mu- 
nicipal Corporations,  7  b. 

Liability  of  municipality  for  ultra  irft-es  act, 
see  Municipal  Corporations,  9  d. 


TURNPIKES   AND   TOLL    ROADS. 

Title  to  turnpike  after  expiration  of 
charter.  —  A  turnpike  corporation  created 
for  the  public  purpose  of  constructing  a  mac- 
adamized road  with  the  privilege  of  en- 
forcing the  payment  of  tolls  by  all  persons 
traveling  thereon,  but  with  the  right  of  exer- 
cising this  privilege  expressly  limited  to 
fifty  years,  acquires  only  an  easement  in  the 
road  during  its  charter  life  and  has,  after 
the  expiration  of  its  franchise,  no  right, 
title,  or  interest  in  the  said  highway  which 
it  can  hold  or  convey,  other  than  its  toll 
gates,  houses,  and  personal  property,  and 
the  road  becomes,  as  before,  a  public  high- 
way wholly  free  from  the  burden  of  tolls. 
State  ex  rel.  Hines  v.  Scott  County  Macad- 
amized Road  Co.    (Mo.),   1.3-656. 

Sufficiency  of  petition  to  enjoin  col- 
lection of  tolls.  —  A  petition  to  enjoin  a 
turnpike  company  whose  charter  has  expired 
from  obstructing  the  road  by  the  collpction 
of  tolls,  sufficiently  alleges  that  the  ro^d 
belongs  to  the  public,  by  defining  the  road  as 


UMPIRE. 

See  Arbitration  and  Award. 

UNBORN   CHILDREN. 

See  Damages,  1. 

UNCERTAIN  DAMAGES. 

See  Damages,  3. 

UNCERTAINTY. 

Description  of  property  in  deed,  see  Dee!DS, 
1  a. 

UNCHASTITY. 

Imputing  unchastity   to   female   as   libelous, 
see  Libel  and  Slander,  1  f. 
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UNCONSCIONABLE  CONDUCT. 

Ground  of  equitable  relief,  see  Equity,  2  a. 

UNDERGROUND  RAILWAYS. 

See  Stbeet  Bailwats. 

UNDERGROUND   WATERS. 

Diversion   of   underground   waters,    see   Wa- 

TEBS   AND   WaTERCOUBSES,    3    b    (3). 

Pollution  of  underground  waters,  see  Watebs 

AND    WATEBCOITBSES,    1. 

UNDERLETTING. 

See  Landlobd  and  Tenant,  3. 

UNDERSTANDING. 

Understanding  of  parties  as  affecting  con- 
struction of  contract,  see  Contracts, 
3  a. 

UNDERTAKERS. 

Licensing  undertakers,  see  Licenses,  5. 

UNDERTAKINGS. 

See  Appeal  and  Error,  18;  Bonds. 

Bail  bonds,  see  Bail,  6. 

Liability  of  sureties,  see  Subetxshif,  2. 

UNDISCLOSED  AGENCY. 

See  Agency,  3*  g   ( 1 ) . 

UNDUE  INFLUENCE. 

See  Wills,  5. 

Ground  for  revoking  decree  of  adoption,  see 
Adoption  of  Children. 

Presumption  of  undue  influence,  see  Gifts, 
4. 

Relation  of  physician  and  patient,  see  Phy- 
sicians AND  Surgeons,  5. 

Transactions  between  parent  and  child,  see 
Parent  and  Child,  5. 

Validity  of  gift  by  principal  to  agent,  see 
Gifts,  1  a. 

UNFAIR  COMPETITION. 

Em  3>iademarks,  Trade  N^ames,  and  Un- 
fair CoMPBTrmoN. 

UNFAIR   LIST. 

Xotice  that  contractor  is  on  unfair  list,  see 
Libel  and  Slander,  2  i. 


UNFORESEEN  ACCIDENTS. 

Duty  of  master  to  provide  against  unfore- 
geen  accidents,  see  Master  and  Seb- 
tant,  3  b. 


UNHEALTHY   OCCUPATIONS. 

Restricting  hours  of  labor,  see  Labor  Laws, 
1  a. 

UNIFORMITY. 

License  laws  as  conforming  with  rule  requir- 
ing all  taxation  to  be  uniform,  see 
Hawkers  and  Peddlers,  3. 

Measure  of  damages,  see  Damages,  9  a. 

Operation  of  general  laws,  see  Constitu- 
^  TioNAL  Law,  18. 

Operation  of  ordinances,  see  Municipal  Cor- 
porations, 5  f   (1). 

Operation  of  usury  laws,  see  Interest,  2. 

Requirement  of  uniformity  in  bankrupt  law, 
see  Bankruptcy,  1. 

Taxes  required  to  be  uniform,  see  Taxation, 
1  b. 


UNINCORPORATED    ASSOCIATIONS. 

See  Societies  and  Unincorporated  Associ- 
ations. 

Compelling  action  by  mandamus,  see  Man- 
damus, 3  e. 


UNIONS. 

See  Labor  Combinations. 

UNION  DEPOTS. 

Power  to  grant  exclusive  privileges  on  depot 
grounds,  see  Railroads,  5  d. 

Relation  to  railroads  using  premises,  see 
Master  and  Servant,  3  f  (1)    (b). 

UNITED   STATES. 

Competency  of  employee  of  government  as 
juror  in  criminal  prosecution,  see  Jury, 
5  e. 

Conspiracy  to  defraud  government,  see  Con- 
spiracy, 1  b. 

Constitutional  provisions  applicable  to  fed- 
eral government  only,  see  Constitu- 
tional Law. 

Deeds  and  official  maps  to  show  title  of 
United  States  to  land,  see  Criminal 
Law,  6  n   (1). 

Federal  control  of  aliens,  see  Aliens. 

Internal  revenue,  see  Revenue  Laws. 

Judicial  power,  see  Constitutional  Law,  6. 

Jurisdiction  of  crimes  committed  in  federal 
territory,  see  Criminal  Law,  6  a. 

Jurisdiction  of  homicide  committed  on  gov- 
ernment reservation,  see  Homicide,  6  b. 
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Jurisdiction  of  navigable  waters,  see  Watebs 

AND   WatEBCOURSES. 

Liability  of  government  for  infringement  of 
patent,  see  Patents,  4. 

Liability  of  United  States  bonds  to  succes- 
sion taxes,  see  Taxation,  13  b  (2)    (a). 

Nomination  of  senators,  see  Elections,  1  c. 

Place  of  trial  of  ofTenses  against  United 
States,  see  Criminal  Law,  6  b. 

Power  of  congress  over  state  courts,  see 
States,  4. 

Power  of  Congress  to  prescribe  rules  of  evi- 
dence for  state  courts,  see  Evidence, 
22. 

Power  of  Congress  to  regulate  interstate 
commerce,  see  Interstate  Commerce, 
2  a. 

Power  of  states  to  tax  United  States  bonds, 
see  Taxation,  2  a. 

Power  of  taxation,  see  Taxation,  1  b. 

Right  of  government  to  appeal,  see  Appeal 
AND  Error,  2  b;   Criminal  Law,  5  a. 

Eight  to  destroy  oyster  beds  in  improving 
navigation,  see  Waters  and  Water- 
courses, 3b   (2). 

State  law  suspended  by  enactment  of  federal 
statute,  see  Statutes,  8. 

Natnre  of  office  of  United  States 
senator. —  United  States  senators  are  chosen 
by  the  state  legislatures  and  cannot  properly 
be  said  to  hold  their  ofBces  "  under  the  gov- 
ernment of  the  United  States."  Burton  v. 
United   States    (U.  S.),  6-362. 

Election  of  United  States  senators.  — 
The  provision  of  the  federal  Constitution 
(art.  1,  §  3),  that  Senators  shall  be  chosen 
by  the  state  legislatures,  requires  the  legis- 
latures to  meet,  consult,  and  exercise  their 
conscientious  judgments  in  making  a  choice, 
having  in  mind  the  fact  that  they  are  the 
representatives  of  the  people,  and  that  the 
wishes  of  the  people  are  entitled  to  grave 
consideration.  State  v.  Frear  (Wis.),  20- 
633. 

The  laws  of  Congress  embodied  in  sections 
14-19  of  the  Revised  Statutes  of  the  United 
States  (2  Fed.  St.  Ann.  210-211),  prescrib- 
ing the  time,  place,  and  manner  of  holding 
elections  for  United  States  Senators,  super- 
sede any  state  legislation  on  the  subject. 
State  V.  Frear    (Wis.),  20-633. 

Validity  of  assignment  of  claim 
against  United  States  as  against  trns- 
tee  in  bankruptcy  of  assignor.  —  The 
assignment  of  an  unallowed  claim  against 
the  United  States  as  collateral  security  for 
a  loan  being  in  direct  opposition  to  the  fed- 
eral statute  (Rev.  St.,  §  3477,  2  Fed  St. 
Ann.  7)  making  absolutely  null  and  void 
voluntary  transfers  of  claims  against  the 
United  States  before  their  allowance,  can 
confer  no  interest  in  the  assignee,  as  against 
the  trustee  in  bankruptcy  of  the  assignor. 
Nat.  Bank  of  Commerce  v.  Downie  (U.  S.), 
20-1116. 

Validity  of  federal  statute  Imposing 
criminal  liability  for  acts  of  United 
States  senators.  —  There  can  be  no  doubt 
as  to  the  constitutionality  of  the_  federal 
statute    making    it    an    offense    against    the 


United  States  for  a  United  States  Senator, 
after  his  election  and  during  his  continuance 
in  office,  to  receive  or  agree  to  receive  com- 
pensation for  services  rendered  or  to  be  ren- 
dered to  any  person,  before  a  department  of 
the  government,  in  relation  to  a  proceeding, 
matter,  or  thing  in  which  the  United  States 
is  a  party  or  is  interested.  Burton  v.  United 
States    (U.  S.),  6-362. 

Proceeding  before  post-office  depart- 
ment as  matter  in  nrhich  United  States 
is  party.  —  A  proceeding  before  the  post- 
office  department  involving  the  issuance  of  a, 
fraud  order  depriving  a  corporation  of  the 
right  to  use  the  mails  is  a  matter  in  which 
the  United  States  is  a  party  and  is  inter- 
ested, within  the  meaning  of  the  federal  stat- 
ute making  it  an  offense  for  a  United  States 
senator  to  agree  to  receive  compensation  for 
his  services  in  a  proceeding  of  that  nature. 
Burton  v.  United  States   (U.  S:).  6-.'i62. 

Indictments  for  violation  of  federal 
statute.  —  Under  the  federal  statute  pro- 
hibiting United  States  senators  from  receiv- 
ing compensation  for  services  in  a  proceeding 
before  a  government  department  in  which  the 
United  States  is  interested,  a  United  States 
senator  may  be  indicted  for  two  separate 
offenses,  namely,  receiving  the  compensation 
prohibited  by  the  statute  and  agreeing  to  re- 
ceive such  compensation.  Burton  v.  United 
States   (U.  S.),  6-362. 

Validity  of  criminal  judgment  against 
senator.  —  A  judgment  convicting  a  United 
States  senator  of  having  violated  the  federal 
statutes  forbidding  him  to  receive  compensa- 
tion for  services  rendered  before  a.  depart- 
ment of  government  in  relation  to  a  matter 
in  which  the  United  States  is  interested  is 
rot  vitiated  by  the  fact  that  it  recites,  in 
the  words  of  the  statute,  that  the  accused  by 
his  conviction  "  is  rendered  forever  incapable 
of  holding  any  office  of  honor,  trust,  or  profit 
under  the  government  of  the  United  States," 
as  the  judgment  neither  operates  ipso  facto 
to  vacate  the  seat  of  tlie  contested  senator, 
nor  by  its  own  force  compels  the  senate  to 
expel  him  or  to  regard  him  as  expelled.  Bur- 
ton V.  United  States   (U.  S.),  6-362. 

Sufficiency  of  CTidenoe  of  guilt  of 
senator  in  receiving  prohibited  com- 
pensation.—  Evidence  considered  in  a  prose- 
cution against  a  United  States  senator  for 
having  agreed  to  receive  and  having  received 
compensation  for  his  services  in  a  proceeding 
before  the  post-office  department  in  which  the 
United  States  was  interested  and  held  suffi- 
cient to  support  a  verdict  of  guilty.  Burton 
V.  United  States   (U.  S.),  6-362. 

UNITED   STATES   COURTS. 

See  CouBTS,  2  b. 

Appellate  jurisdiction,  see  Appeal  and  Er- 
ror, 3  c 

UNIVERSITIES   AND   COLIfEGES. 

Exemption  from  succession  taxesf  see  Taxa- 
tion, 13  a. 
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Exemption  from  taxation  generally,  see  Tax- 
ation, 12  c   (1). 

Liabilities  of  university  athletic  association, 
see  Theatres  and  Public  Resobts. 

Liability  of  university  for  negligence,  see 
Chabitees,  8. 

University  as  charitable  institution,  see 
Chabities,  1. 


UNJUST  ]:,EGISLATIOir. 

See  Constitutional  Law,  23. 

UNI.A'WFUI.   ASSEMBLY. 

Unlawful  assembly  as  criminal  of- 
fense. —  Although  the  Oregon  code  defines 
"  unlawful  assembly,"  it  does  not  declare 
participation  in  such  an  assembly,  when  not 
accompanied  by  violence,  to  be  a  misdemeanor 
or  crime,  and  aflBxes  no  penalty  therefor, 
and,  consequently,  it  must  be  held  that  an 
assemblage  of  persons,  unaccompanied  by  any 
acts  such  as  would  bring  it  within  the  charge 
of  riot  as  defined  in  the  code,  is  not  a  crime. 
State  v.  Stt^hanus   (Ore.),  17-1146. 

Inasmuch  as  the  statutes  of  Oregon  do 
not  make  unlawful  assembly  a  criminal  of- 
fense, a  verdict,  on  a  prosecution  for  riot, 
finding  the  defendants  guilty  of  an  unlawful 
assembly,  not  only  amounts  to  an  acquittal 
of  the  crime  of  riot  but  is  a  nullity  so  far  as 
convicting  the  defendants  of  any  crime  what- 
ever is  concerned.  State  v.  Stephanus  (Ore.), 
17-1146. 

Conviction  of  unlawful  assembly  un- 
der indictment  for  riot.  —  Assuming  that 
at  common  law  a  person  indicted  for  riot 
could  be  convicted,  under  such  indictment, 
of  the  lesser  offense  of  unlawful  assembly, 
such  rule  does  not  prevail  in  Oregon,  since 
the  statutes  of  that  state  do  not  make  un- 
lawful assembly  a  criminal  oflfense.  State  v. 
Stephanus   (Ore.),  17-1146. 


UNLAWFUL  PURPOSE. 

Property  kept  for  unlawful  purpose  as  sub-^ 
ject  of  larceny,  see  Laeceny,  2  e. 

UNLIQUIDATED   CLAIM. 

Accepting  part  in  full  satisfaction,  see  Pay- 
ment, 3. 

Interest  on  unliquidated  claims,  see  Dam- 
ages, 7  J  Inteeest,  1. 

Right  of  holder  of  unliquidated  claim  to  set 
aside  fraudulent  conveyance  by  debtor, 
see  Feaudulent  Conveyances,  4  a. 


UNMATURED   CLAIMS. 

Set-off    in    garnishment,    see    Garnishment, 
3  b. 


UNSOUND   MIND. 

Sec  Insanity. 

Persons  of   unsound  mind  as  witnesses,  see 
Witnesses,  3  b  (3). 


UNUSUAL  PUNISHMENT. 

See  Ceiminal  Law,  7. 

UNWISE   LEGISLATION. 

See  Constitutional  Laws,  23. 

USAGES   AND   CUSTOMS. 

Aiding  construction  of  contract,  see  CoN- 
TBACTS,  3  b. 

Banking  customs,  see  Banks  and  Banking, 
6. 

Defense  to  action  on  contract,  see  Contbacis, 
7  e. 

Judicial  notice  of  usages  and  customs,  see 
Evidence,  1  e. 

Local  custom  as  to  use  of  streets  by  fire  en- 
gines, see  Steeets  and  Highways,  5  b. 

Method  of  construction  of  working  appli- 
ances, see  Mastee  and  Seevant,  3  n 
(3)    (b). 

Right  of  way  as  dependent  on  local  custom, 
see  Private  Ways. 

Necessity  that  nonresident  have 
knowledge  of  local  custom  to  be 
bound  thereby.  —  In  order  to  make  a  local 
usage  binding  on  a  nonresident,  it  must  be 
known  to  him  at  the  time  he  enters  into  the 
contract.  There  is  no  presumption  that  a, 
stranger  in  a  community  is  cognizant  of  a 
usage  prevailing  in  a  particular  trade  in  that 
locality.     Miller  r.  Wiggins   (Pa.),  19-942. 

Competency  of  'witness  to  testify  as 
to  business  or  trade  custom.  —  There  is 
no  error  in  excluding  the  testimony  of  a  wit- 
ness as  to  a  business  or  trade  custom  where 
the  witness  is  not  shown  to  be  familiar  with 
the  custom  of  the  particular  business,  or  of 
the  locality.  Schultz  v.  Ford  (Iowa),  12- 
428. 

Exclusion  of  evidence  denying  cus- 
tom as  error.  —  The  rejection  of  evidence 
offered  by  one  party  tending  to  show  that 
there  was  no  such  business  custom  as  the  op- 
posing party  claimed  to  exist  is  prejudicial 
error.     Schultz  v.  Ford   (Iowa),  12-428. 


USE. 

Condition  against  hazardous  use  of  insured 
property,  see  Insubance,  5  g  (7). 

Reasonable  use  of  water,  see  Watebb  and 
Watekcoubses,  3  b  (3). 

Taking  private  property  for  public  use,  see 
Eminent  Domain. 

Use  of  party  walls,  see  Pabty  Walls. 


USE  ACTIONS  —  USUET. 
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USE   ACTIONS. 

Limitation  of  action  by  one  person  for  use  of 
another,  see  Limitation  op  'Actions,  6  b. 


USER. 

Establishment  of  highway  by  user,  see 
Streets  and  Highways,  2  b. 

Establishment  of  right  of  way  by  adverse 
user,  see  Private  Ways. 


USURY. 

1.  What  Constitutes  Usuey,  1577. 

a.  In  general,  1577. 

b.  What  law  governs,  1577. 

c.  Sale     of     property     at    excessive 

price,  1577. 

d.  Charging  more  than  legal  rate  by 

mistake,  1578. 

e.  Monthly    payments     of     interest, 

1578. 

f.  Compound  interest,  1578. 

g.  Computation  of  time,   1578. 

h.  Accelerating    maturity    of    debt, 
1578. 

2.  Civil  Remedies  fob  Taking  Usury, 

1579. 

a.  Availability  as  defense,  1579. 

b.  Recovery  of  payments,  1579. 

c.  Equitable  relief,   1579. 

3.  Criminal   Responsibility   foe   Tak- 

ing Usury,   1580. 

See  Conflict  of  Laws;  Interest. 

Application  of  usury  laws  to  building  asso- 
ciations, see  Building  and  Loan  Asso- 
ciations, 4. 

EflFect  of  power  of  sale  in  mortgage,  see 
Mortgages  and  Deeds  of  Trust,  14  a. 

Exemption  from  usury  laws,  see  Building 
and  Loan  Associations,  4. 

Habitual  violation  of  usury  laws,  see  Disor- 
derly Houses. 

Promissory  notes  as  affected  by  usury,  see 
Bills  and  Notes,  11  c  (2). 

Presumption  as  to  law  of  other  states,  see 
Foreign  Laws,  2. 

Uniform  operation  of  usury  laws,  see  In- 
terest, 2. 

What  law  governs,  see  Conflict  of  Laws,  3 
c  (2). 

1.  What  Constitutes  Usury. 
a.  In  general. 

Necessity  of  contract  for  forbear- 
ance of  existing  indebtedness.  —  In  or- 
der that  ii  transaction  shall  fall  within_  the 
prohibition  of  the  statute  against  usury,  it  is 
essential  that  there  should  be  a  contract  for 
the  forbearance  of  an  existing  indebtness  or 
a  loan  of  money.  Smithwiek  v.  Whitley  (N. 
C),  20-1.348. 

Effect  of  subsequent  usurious  agree- 
ment for  forbearance.  —  A  contract  free 
from  usury  is  not  rendered  usurious  by  a 
subsequent  agreement  to  pay  illegal  interest 


in  consideration  of  forbearance.  Nance  v. 
Gray  (Ala.),  5-55. 

Contract  by  mortgagor  to  pay  tax  on 
Fjortgage  and  on  additional  mortgage. 

—  A  contract  by  which  a  mortgagor  agrees  to 
pay  seven  per  cent,  on  the  indebtedness,  which 
is  the  highest  legal  rate  of  interest,  and  in 
addition  agrees  to  pay  any  and  all  taxes  lev- 
ied on  account  of  the  mortgage  or  the  indebt- 
edness created  thereby,  and  all  taxes  already 
assessed  or  levied  upon  another  mortgage 
made  to  the  same  mortgagees  on  the  same 
land,  and  which  also  reserved  seven  per  cent, 
interest,  is  usurious  and  unlawful.     Stack  v. 

'  Dotour  Lumber,  etc.,  Co.  (Mich.),  14-112. 

Deduction  of  commissions  of  bor- 
ro^rer's  agent  from  amount  of  loan.  — 
A  note  providing  for  the  payment  of  the 
amount  loaned  at  the  highest  legal  rate  of 
interest  is  not  rendered  usurious  by  the  fact 
that  the  person  negotiating  the  loan,  who  is 
shown  by  the  preponderance  of  the  evidence 
to  be  the  agent  of  the  borrower,  takes  out 
the  amount  of  his  commission  before  deliver- 
ing the  loan  to  the  borrower.  Graham  v. 
Fitts   (Fla.),  13-149. 

b.  What  law  governs. 

In  general.  —  The  New  York  statute 
against  usury  does  not  affect  the  validity  of 
a  transaction  or  agreement  valid  between  the 
parties  in  the  foreign  jurisdiction  where 
made,  as  the  statute  contemplates  and  in- 
tends that  the  law  of  the  place  of  the  mak- 
ing of  the  agreement  shall  govern  in  that  re- 
spect. Manhattan  Life  Ins.  Co.  v.  Johnson 
(N.  Y.),  11-223. 

Note  executed  in  one  state  secured 
by  mortgage  on  realty  in  another  state. 

—  The  fact  that  promissory  notes  executed 
in  another  state  by  parties  residing  there  are 
secured  by  mortgage  on  real  estate  in  New- 
York  does  not  make  the  transaction  subject 
to  the  usury  law  of  New  York.  Manhattan 
Life  Ins.  Co.  r.  Johnson  (N.  Y.),  11-223. 

c.  Sale  of  property  at  excessive  price. 

Making  credit  price  higher  than  cash 
price.  —  Usury  can  attach  only  to  a  loan 
of  money,  or  to  the  forbearance  of  a  debt. 
On  a  contract  to  secure  the  price  or  value  of 
work  and  labor  done  or  to  be  done,  or  of  prop- 
erty sold,  the  contracting  parties  may  agree 
on  one  price  if  cash  is  paid,  and  on  as  large  an 
addition  to  the  cash  price  as  may  suit  them- 
selves if  credit  is  given,  and  the  difference 
between  the  cash  price  and  the  credit  price 
on  a  sale  of  property  may  be  put  into  the 
form  of  interest  on  a  note  given  for  the  pur- 
chase price  without  violating  the  usury  law 
although  the  per  cent,  agreed  is  greater  than 
the  lawful  rate  of  interest.  Davidson  ?; 
Davis  (Fla.),  20-1130. 

Sale  of  property  to  borrower  at  ex- 
cessive price  to  enable  him  to  raise 
money.  —  Where  a  person  to  whom  an  ap- 
plication for  a  loan  of  money  is  made,  in- 
stead of  furnishing  money,  sells  the  borrower 
an  article  of  personal  property  at  a  price 
largely  in  excess  of  its  real  value,  and  the 
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borrower  purchases,  not  because  he  desires 
the  property  for  his  own  use,  but  to  enable 
him  to  raise  money  by  selling  the  property, 
the  transaction  is  usurious  if  it  is  intended 
as  a  scheme  or  cover  for  usury  and  as  an 
evasion  of  the  usury  statute,  but  is  not  usu- 
rious if  it  is  entered  into  in  good  faith 
with  no  intention  to  evade  the  laws  against 
usury;  and  the  question  of  the  good  faith, 
purpose,  and  intention  of  the  parties  to  such 
a  transaction  is  one  of  fact.  Barry  j;.  Pa- 
ran  to  (Minn.),  7-984. 

d.  Charging  more  than  legal  rate  by  mistake. 

In  general.  —  There  is  no  usury  where, 
through  an  inadvertence  or  mistake  of  fact, 
more  than  the  legal  rate  of  interest  is  taken 
or  reserved,  as  where  an  excessive  interest 
taken  or  reserved  is  by  a  mistake  in  compu- 
tation, or  where  a  clerical  mistake  is  made 
in  drawing  the  obligation  evidencing  the  loan. 
Goodale  v.  Wallace   (S.  Dak.),  9-545. 

The  statute  providing  for  a  forfeiture  of 
the  interest  taken  or  reserved  in  a  usurious 
transaction  does  not  apply  where  an  exces- 
sive interest  is  reserved  or  taken  under  an 
honest  mistake,  with  no  intention  on  the  part 
of  the  parties  to  violate  the  statute.  Goodale 
r.  Wallace  (S.  Dak.),  9-545. 

Qnestion  of  mistake  for  jury.  —  The 
question  whether  a  sum  in  excess  of  the  legal 
interest  has  been  taken  through  an  honest 
mistake,  or  through  a  corrupt  agreement,  is 
a  question  of  fact  to  be  determined  by  the 
jury,  or,  in  a  trial  without  jury,  by  the  trial 
judge,  and  a  finding  of  fact  on  this  question 
will  not  be  disturbed  on  appeal,  unless  it  is 
contrary  to  the  preponderance  of  evidence. 
Goodale  v.  Wallace  (S.  Dak.),  9-545. 

e.  Monthly  payments  of  interest. 

On  notes  given  to  pay  principal  of 
mortgage  debt.  —  Where  a  series  of  notes 
are  given  to  cover  both  the  principal  and  in- 
terest of  a  mortgage  debt,  the  debt  is  not 
rendered  usurious  by  the  fact  that  tht  trans- 
action provides  for  the  payment  of  the  in- 
terest monthly  as  it  becomes  due.  Goodale 
I-.  Wallace   (S.  Dak.),  9-545. 

f.  Compound  interest. 

Stipniation  in  note  that  npon  fail- 
ure to  pay  interest  it  shall  bear  inter- 
est at  certain  rate.  —  A  promissory  note 
providing  for  the  payment  of  interest  an- 
nually, and  stipulating  that  each  annual  in- 
stalment of  interest  not  paid  when  due  shall 
bear  interest  at  a,  specified  rate  from  the 
time  it  falls  due  until  it  is  paid,  is  valid. 
Goodale  v.  Wallace   (S.  Dak.),  9-545. 

A  promissory  note  bearing  interest  at  a 
rate  permitted  by  law  is  not  rendered  usu- 
rious by  a  provision  that  if  it  is  not  paid  at 
maturity  the  interest  earned  and  unpaid  shall 
be  added  to  and  become  a  part  of  the  princi- 
pal, and  the  whole  sum  of  principal  and  in- 
terest shall  bear  interest  thereafter  at  the 
highest  legal  rate,  unless  it  appears  upon 
the  face  of  the  transaction  that  there  is  some 


trick  or  device  to  compel  the  borrower  to  pay 
more  than  the  legal  interest.  Blake  v.  Yount 
(Wash.),  7-487. 

Interest  notes  providing  for  interest 
thereon  after  maturity.  —  Where  a  series 
of  notes  given  to  evidence  a  mortgage  debt 
cover  both  the  principal  and  interest  at  the 
highest  legal  rate,  the  notes  are  not  rendered 
invalid  by  the  fact  that  they  provide  that 
they  shall  draw  interest  after  maturity  at  a 
specified  rate.  Goodale  v.  Wallace  ( S.  Dak. ) , 
9-545. 

The  payment  of  interest  on  overdue  in- 
stalments of  interest,  evidenced  by  separate 
coupon  notes,  given  at  the  time  of  the  ac- 
crual of  the  debt,  for  interest  on  the  princi- 
pal, does  not  constitute  usury,  and  such  in- 
terest is  recoverable  upon  the  coupon  notes 
after  their  maturity.  Graham  f.  Fitts  (Fla.), 
13-149. 

Banhing  transaction  reguiring 
monthly  computation  of  interest  and 
charging  in  account.  —  A  provision  for 
computing  interest  monthly  on  average  daily 
debit  balances  and  charging  it  in  the  account 
does  not  render  usurious  a  contract  between 
a  bank  and  a  customer  under  which  are  to  be 
had  transactions  calling  for  monthly  debits 
and  credits  in  large  sums.  First  National 
Bank  v.  Waddell  (Ark.),  4-818. 

g.  Computation  of  time. 

Including  days  of  grace  in  computa- 
tion of  interest.  —  Prior  to  the  Georgia 
Act  of  1903  abolishing  grace,  in  taking  in- 
terest in  advance  on  discounting  a  negotiable 
note  payable  at  a  charter  bank,  it  was  law- 
ful to  include  the  three  days  of  grace  in  the 
computation.  Patton  v.  Bank  of  La  Fayette 
(Ga.),  4-639. 

Computing  interest  on  basis  of  360 
days  in  year.  —  Computing  interest  on  the 
basis  of  360  days  in  the  year  is  not  usurious 
providing  the  method  is  resorted  to  in  good 
faith.  Patton  v.  Bank  of  La  Fayette  (6a.), 
4-639. 

h.  Accelerating  maturity  of  debt. 

Stipniation  that  entire  amount  shall 
become  due  on  failure  to  pay  instal- 
ment. —  Notes  given  to  evidence  a  debt  se- 
cured by  a  mortgage  are  not  rendered  usu- 
rious by  the  fact  that  the  mortgage  contains 
a  stipulation  that  if  the  mortgagor  fails  to 
pay  any  instalment  of  the  principal  or  in- 
terest promptly  at  maturity  the  whole  sum, 
both  principal  and  interest,  shall  at  once  be- 
come due  and  collectible.  Goodale  v.  Wallace 
(S.  Dak.),  9-545. 

A  principal  note  providing  that  if  default 
be  made  in  the  payment  of  any  interest  note, 
all  the  principal  and  interest  shall  become 
due  and  payable  at  the  option  of  the  payee, 
only  authorizes  the  collection  of  interest  ac- 
crued at  the  time  the  option  is  exercised, 
and  is  therefore  not  usurious.  Graham  v. 
Fitts   (Fla.),  13-149. 

Exacting  interest  to  maturity  In  con- 
sideration of  permitting  discharge  be- 
fore maturity.  ^  Where  a  purchaser  gives 
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purchase-money  notes  maturing  annually  and 

secures  them  by  a  mortgage,  it  is  not  exaot- 
irg  usury  for  the  vendor,  when  the  purchaser 
seeks  to  pay  up  the  debt  at  once,  to  compel 
him  to  pay  interest  for  the  full  time  on  the 
unmatured  notes,  but  it  is  merely  the  price  of 
releasing  a  good  investment.  Smithwick  v. 
Whitley   (N.  C),  20-1348. 

2.  Civil  Remedies  fob  Taking  Usubt. 

a.  Availability  as  defense. 

Penonal  to  debtor.  —  The  defense  of 
usury  is  personal  to  the  debtor,  and  while  he 
lives  no  other  person  can  interpose  except 
with  his  consent  and  concurrence.  Harper  v. 
Middle  States  Loan,  etc.,  Co.  (W.  Va.),  2-42. 
The  purchaser  of  real  estate  charged  with 
a  usurious  debt  cannot  defend  against  the 
usury  unless  the  debtor  unites  with  him  in 
defense  or  acquiesces  therein  or  consents 
thereto.  Harper  v.  Middle  States  Loan,  etc., 
Co.  (W.  Va.),  2-42. 

Right  of  corporation  to  plead  usury. 
—  The  provision  of  the  Illinois  statute  that 
"  no  corporation  shall  hereafter  interpose  the 
defense  of  usury  in  any  action  "  is  designed 
for  the  enforcement  of  a  local  policy  only 
and  was  not  intended  to  operate  outside  the 
state.  Stack  v.  Detour  Lumber,  etc.,  Co. 
(Mich.),  14-112. 

The  statute  of  the  state  of  Illinois  provid- 
ing among  other  things  that  corporations 
"  may  borrow  at  legal  rates  of  interest,"  and 
that  "  no  corporation  shall  hereafter  inter- 
pose the  defense  of  usury  in  any  action,"  does 
not  by  the  last  provision  legitimatize  a  con- 
tract by  a  corporation  to  pay  interest  in  ex- 
cess of  the  legal  rate.  Stack  v.  Detour  Lum- 
ber, etc.,  Co.  (Mich.),  14-112. 

An  Illinois  corporation  admitted  to  do  busi- 
ness in  the  state  of  Michigan  is  not  deprived 
of  the  right  to  plead  usury  on  the  foreclosure 
of  a  mortgage  executed  and  payable  in  the 
latter  state  where  the  mortgaged  lands  are 
situated,  by  reason  of  a  provision  of  the  in- 
terest statute  of  the  former  state  that  "  no 
corporation  shall  hereafter  interpose  the  de- 
fense of  usury  in  any  action."  Stack  v.  De- 
tour Lumber,  etc.,  Co.   (Mich.),  14-112. 

Sufficiency  of  pleading.  —  A  debtor  who 
seeks  to  purge  a  note  of  usury  must  plead  the 
terms  and  nature  of  the  usurious  agreement 
and  the  amount  of  the  usury,  and  must  make 
proof  with  the  same  definiteness.  Nance  v. 
Gray   (Ala.),  5-55. 

Admissibility  of  evidence.  —  In  an  is- 
sue of  usury,  where  some  money  apparently 
in  excess  of  the  legal  rate  of  interest  was  re- 
tained by  the  lender,  it  is  competent  for  a 
witness  to  testify  that  part  of  the  same  was 
received  in  payment  of  an  independent  claim, 
and  not  reserved  as  interest  upon  the  loan. 
Patton  V.  Bank  of  La  Fayette  (Ga.),  4-639. 

b.  Recovery  of  payments. 

Right  to  recover  payments  made  en 
nsnrlons  interest.  —  There  is  nothing  in 
the  statutes  of  West  Virginia  forbidding  an 
action  by  the  debtor  after   having  paid   his 


us^urious  debt  to  recover  back  the  unlawful 
interest  so  paid,  and  the  common-law  right 
of  action  still  exists.  Harper  v.  Middle 
States  Loan,  etc.,  Co.   (W.  Va.),  2-42. 

Right  as  restricted  to  excess  of  legal 
interest.  —  Interest  paid  in  excess  of  the 
legal  rate  is  recoverable,  but  sums  paid  on 
the  lawful  interest  and  principal  are  not  re- 
coverable although  the  contract  is  usurious. 
Murphy  K.  Citizens'  Bank  (Ark.),  12-535. 

Recovery  of  voluntary  payments  on 
usurious  debt.  —  Payments  made  volun- 
tarily on  an  alleged  usurious  debt  cannot  be 
recovered  back,  but  amounts  collected  by  a 
creditor  on  collateral  after  the  appointment 
of  a  receiver  for  the  debtor  and  a  demand  by 
him  for  the  surrender  of  the  collateral  are 
not  voluntary  payments  by  the  debtor,  and  if 
the  debt  secured  by  the  collateral  is  void  on 
account  of  usury  the  receiver  is  entitled  to 
recover  the  amount  so  collected  by  the  cred- 
itor. Murphy  v.  Citizens'  Bank  (Ark.),  12- 
535. 

Right  to  recover  double  amount  of 
payments  under  North  Dakota  statute. 
—  Under  the  North  Dakota  statute  prescrib- 
ing the  amount  recoverable  when  usurious 
payments  have  been  made,  the  plaintiff  may 
recover  double  the  amount  of  all  interest 
payments  made  and  not  merely  the  excess 
over  the  lawful  rate.  Waldner  v.  Bowden 
State  Bank  (N.  Dak.),  3-847. 

Sufficiency  of  complaint  in  action  to 
recover.  —  A  complaint  held  to  state  a  cause 
01  action  for  the  recovery  of  money  paid  as 
usury  pursuant  to  a  contract,  in  an  action 
under  the  North  Dakota  statute,  though  not 
alleging  that  such  payments  were  knowingly 
made  and  received.  Waldner  v.  Bowden  State 
Bank  (N.  Dak.),  3-847. 

c.  Equitable   relief. 

Injunction  against  sale  under  usuri- 
ous trust  deed  pending  suit  to  purge.  — 

The  grantor  in  a  deed  of  trust,  conveying  real 
estate  to  secure  the  payment  of  an  usurious 
debt,  may,  in  a  suit  in  equity  instituted  by 
him  to  purge  the  debt  of  its  usury,  after  hav- 
ing conveyed  the  land  to  a  third  party  by 
deed  with  a  covenant  of  general  warranty, 
enjoin  the  sale  of  the  property  under  the 
deed  of  trust  pending  the  suit.  Rorer  v. 
Holston  Nat.  Bldg.,  etc.,  Assoc.  (W.  Va  ) 
2-910.  ' 

In  such  case,  the  jurisdiction  to  enjoin  • 
rests  upon  the  inherent  power  of  the  court  to 
maintain  its  jurisdiction  to  give  full  and 
complete  relief  between  the  parties  to  the 
main  cause  of  action  by  preventing  either  of 
tliem  from  interfering  with  or  obstructing  it 
by  proceedings  in  pais  or  in  the  forum  other 
tlian  the  one  having  jurisdiction,  and  also 
upon  the  lack  of  any  other  remedy  by  which 
the  plaintiff  can  prevent  the  defendant  from 
fixing  upon  him  inevitable  liability  to  an  in- 
nocent third  party  for  a  demand  which  as 
between  the  original  parties,  may  be '  re- 
sisted and  defeated  on  the  ground  of  utter 
invalidity.  Rorer  v.  Holston  Nat.  Bide  etc 
Assoc,  (W,  Ya.),  2-910.  ^''       " 
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In  such  case,  it  is  error  to  dissolve  the  in- 
junction in  advance  of  the  hearing,  unless  it 
appears  that  the  allegations  of  the  bill  can- 
not be,  or  probably  will  not  be,  sustained,  or 
that  the  plaintiff  is  not  prosecuting  his  suit 
with  due  diligence.  Eorer  t.  Holston  Nat. 
Bldg.,  etc.,  Assoc.   (W.  Va.),  2-910. 

3.  Cbiminal   Responsibility   fob   Taking 

USUBT. 

Validity  of  statutes  creating  offense. 

—  A  state  legislature  may  make  usuiy  a 
crime  and  punish  it  as  such;  and  a  statute 
making  it  a  misdemeanor  for  any  person  to 
take  interest  at  a  greater  rate  than  two  per 
cent,  per  month  is  constitutional,  though 
there  is  another  statute  providing  that  the 
taking  of  interest  at  a  greater  rate  than 
eight  per  cent,  per  annum  is  usury.  Ex  p. 
Berger  (Mo.),  5-383. 

The  Missouri  statute  making  it  a  crime  to 
take  interest  at  a  rate  greater  than  two  per 
cent,  per  month  held'  not  to  be  invalid  as 
class  legislation.  Ea;  p.  Berger  (Mo.),  5- 
383. 

UTTERING. 

Element  of  forgery,  see  Fobqeby,  1  b. 


VACANCY. 

Appointment  to  fill  vacancy  in  public  office, 
see  Public  Officers,  3  a   (1). 

Condition  against  vacancy  of  insured  prop- 
erty, see  Insubance,  5  g  (5). 

Death  of  justice  of  peace  before  commence- 
ment of  term  of  office,  see  Justices  of 
THE  Peace,  1  b. 

Filling  vacancies  in  city  council,  see  Mu- 
nicipal Cobpobations,  12  b. 

Filling  vacancies  in  office  by  special  election, 
see  Elections,  3  b. 

Power  to  fill  vacancy  on  grand  jury,  see 
Gband  Juby,  4. 


VACATING   JUDGMENTS. 

See  Judgments,  9. 

VACCINATION. 

Judicial  notice  of  vaccination  as  preventive 

of  smallpox,  see  Evidence,  1  h. 
Power  of  school  board  to  require  vaccination 

as    prerequisite   to   admission   to    public 

schools,  see  Schools,  5  b. 
Statutory  prerequisite  to  admission  to  public 

schools,  see  Schools,  4  b. 
Validity  of  compulsory  vaccination   law,  see 

Constitutional  Law,  5  b,  9. 

VALUATION. 

Valuation  of  property  for  taxation,  see  Taz- 

ATION.   5. 


V'aluation  of  franchises  on  consolidation  of 
corporations,  see  Gas  and  Gas  Com- 
panies, 4  t. 


VALUE. 

Averment   of   value   of   stolen    property,    see 

Labceny,  5  c. 
Increase  in  value  of  land  as  affecting  riglit  to 

specific  performance,   see  Specific   Peb- 

FORMANCE,    3    f    (11). 

Judicial  notice  of  value  of  money,  see  Evi- 
dence, 1  i. 
Measure  of   damages  for  breach  of  contract 

of  sale,  see  Sales,  5  d  (3). 
Opinion  as  to  value  as  false  representation, 

see  Feaud  and  Deceit,  1. 
Opinion  as  to  value  of  personal  property,  see 

Evidence,  8  c. 
Proof  of  value  of  services,  see  Evidence,  8  b 

.(2). 
Punishment  for  poisoning  horse  as   affected 

by  value,  see  Animals,  3  c. 
Reassignment   of    homestead   on    increase   in 

value,  see  Homestead,  2. 
Tax  rate  as  evidence  of  value,  see  Gas  and 

Gas  Companies,  4  c. 


VARIANCE. 

See  Pleading,  10. 

Affidavit  for  attachment  and  declaration,  see 

Attachment,  6  b. 
Pleading  and  proof  in  action  for  injuries  by 

vicious  dog,  see  Animals,  2  d. 


VEHICLES. 

Sec  Motob  Vehicles. 

Injuries  by  or  to  vehicles  on  highways,  see 

Highways. 
Injuries  to  vehicles  by  street  cars,  see  Stbeet 

Railways,  8  b. 
Negligence   of   driver   imputed   to   passenger, 

see  Negligence,  7  e   (2). 
Power  of  municipality  to  impose  license  tax 

on  vehicles,  see  Licenses,  3. 


VENDEE. 

See  Sales;  Vendob  and  Pcbchaseb. 

VENDING. 

What  constitutes  vending  under  patent  law, 
see  Patents,  4. 

VENDOR  AND   PURCHASER. 

1.  Requisites    and   Validity    of    Con- 
tract, 1581. 

a.  In  general,  1581. 

b.  Offer  and  acceptance,   1581. 

c.  Description  of  lands,  1581. 

d.  Time  for  performance,  1582. 
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e.  Validity  of  options,  1582. 

f.  Who  may  question  validity,  1582. 

2.  Construction  of  Contkact,  1582. 

3.  Mutual  Rights  and  Liabilities  of 

Parties,    1582. 

a.  Right  to   possession,    1582. 

b.  Eight    to    interest    on     purchase 

price,    1583. 

c.  \Yho  bears  losses,  1583. 

d.  Duty  to  furnish  abstract  of  title, 

1583. 

e.  Payment  of  taxes,   1583. 

f.  Assignment  of  contract,   1589. 

g.  Vendor's  lien,  1583. 

(1)  Right  to  lien,  1583. 

(2)  \Yaiver  of  lien,  1584. 

(3)  Enforcement  of   lien,   1584. 
h.  Purchaser's  lien,  1584. 

i.  Right  of  purchaser  to  reject  title, 

1584. 
j.  Rescission  of  contract,    1585. 
k.  Reformation_  of  contract,  1585. 
1.  Actions,  1585. 

(1)  Eight  of  action,   1585. 

(2)  Defenses,    1586. 

(3)  Measure  of  damages,  1586. 

(4)  Pleading,  1587. 

(5)  Evidence,  1587. 

4.  Rights  of  Pabties  as  against  Thibd 

Persons,  1587. 

a.  Who    are    bona    fide    purchasers, 

1587. 

b.  Rights    of    creditors    of    vendor, 

1588. 

c.  Rights    of    creditors    of    vendee, 

1588. 

Cancellation  of  deed  for  misrepresentations 
by  purchaser  as  to  intended  use  of  prop- 
erty, see  Fraud  and  Deceit,  1. 

Duty  to  furnish  abstracts  of  title,  see  Ab- 
stracts OF  Title. 

Enforcement  of  contract,  see  Specific  Per- 
formance, 3  f. 

Estate  of  purchaser  in  executory  contract, 
see  Descent  and  Distribution,  4. 

Fixtures  as  between  mortgagee  and  vendor 
in  conditional  sale,  see  Fixtures, 
7  b. 

Judgment  against  vendor  as  conclusive  on 
vendee  in  executory  contract,  see  Judg- 
ments, 6a    (2). 

Liability  for  existing  nuisance,  see  Nui- 
sances, 3. 

Liability  of  purchaser  for  broker's  commis- 
sions, see  Brokers,  1  b. 

Liability  of  purchaser  of  mortgaged  prop- 
erty, see  Mortgages  and  Deeds  of 
;■     Trust,  8 1).     •  '  '       '         ■, 

Possession  by  grantor  a^ter  "conveyance;  see- 
•   -  Adverse  Possession.  ;  '•;    ■'        • 

Power   of  guardian 'tO'sell   ward's 'Property-,- 

see  GrUABDIAN  and  WABDj   2. 

PoWer  of  trustees  tb  sell"  trust'  prop«r^,  see 
Tbusts  and  TRUQ'AfES,  3  b   (1). 

Revival  of  expired  contract  of,  sale,  see 
Frauds,  Statute  of,  4  b  ( 1 ) . 

Right'  of  heirs  of  "vendee  Under  .'eiecutofy 
contract,  see  Descent  aUd  Distribu- 
tion, 4. 


Right  of  lessor  to  sell  demised  premises,  sec 
Landlord  and  Tenant,  5  b. 

Efght  to  growing  crops  on  land  sold,  see 
Cbops,  5. 

Eights  and  liabilities  of  purchaser  as  to 
party  wall,  see  Party  Walls. 

Rights  and  liabilities  of  purchaser  at  judi- 
cial sale,  see  Judicial  Sales,  4. 

Sale  of  real  estate  through  broker,  see  Beok- 
EBS,   1. 

Venue  of  action  to  cancel  contract  for  sale 
of  land,  see  Venue,  1. 

1.  Requisites  and  Validity  of  Contract. 
a.  In  general. 

Contraot  to  convey  by  one  having  in- 
terest and  right  to  require  conveyance. 

—  One  having  an  interest  in  land,  and  such 
control  of  title  that  he  may  require  a  con- 
veyance of  it,  may  make  a  contract  in  his 
own  name  to  convey  it  by  warranty  deed 
without  disclosing  the  actual  state  of  the 
title  to  the  purchaser.  Provident  Loan 
Trust  Co.  V.  Mcintosh   (Kan.),  1-906. 

Naming  purchaser.  —  Where  a  contract 
to  sell  land  describes  the  land  specifically, 
recites  a  receipt  from  a  named  person  of  a 
sum  of  money  "  to  apply  as  part  payment  on 
the  following  described  land,"  and  provides 
that  the  balance  consisting  of  a  specified  sum 
shall  be  "  paid  on  delivery  of  good  and  suffi- 
cient warranty  deed,"  and  is  signed  by  the 
vendor,  it  is  not  open  to  the  objection  that 
it  fails  to  show  by  whom  or  to  whom  the 
deed  is  to  be  made.  Moore  v.  Gariglietti 
(111.),   10-560. 

b.  Offer  and  acceptance. 

What  acts  show  refusal  to  accept 
offer  to  sell.  —  Where  a  corporation  has 
adopted  a  resolution  offering  to  form  a  con- 
tract to  sell  lands,  the  mere  fact  that  the 
other  party  asks  the  adoption  of  another 
resolution  looking  to  the  completion  of  the 
transfer  of  the  title  to  the  property  does  not 
show  any  refusal  to  accept  the  offer.  West- 
ern Timber  Co.  v.  Kalama  Eiver  Lumber  Co 
(Wash.),  7-667. 

Su£ficiency  o£  evidence  of  acceptance. 

—  Evidence  reviewed,  in  an  action  by  a  pur- 
chaser to  enforce  the  specific  performance  of 
a  contract  to  sell  land,  and  held  to  show  that 
the  purchaser  accepted  the  offer  before  the 
withdrawal  thereof  and  that  he  had  at  all 
times  been  ready,  willing,  and  able  com- 
pletely tp  perform  the  contract.  Western 
Timber  Co.  v.  Kalama  River  Lumber  Co 
(Wash.),  7-665:.  , 

0.  Description  of  lands. 
Effect  of  nnoertalnty  in  description 
of  lands  ^^cepted.  7^  iJneertainty  in"  the 
description  qt'  land  excepted  .from  a  contract 
to  convey  a  Bert4in;  tract  does  not  render  ihe 
contract  void,  but  -merely  a-s-oid^  Jhe  exceV 
tion.     Lange  v.  Waters  (Oal.),  19-1207.  '      ' 
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d.  Time  for  performance. 

Validity  of  contract  containine  no 
stipnlation  as  to  time  for  performance. 

—  A  contract  for  the  sale  of  lands  is  not  in- 
complete because  no  time  is  specified  for  its 
completion,  where  time  is  not  made  the  es- 
sence of  the  contract,  as  the  law  will  imply 
that  it  is  to  be  performed  within  a  reasonable 
time  after  it  is  made.  UUsperger  v.  Meyer 
(111.),  3-1032. 

e.  Validity  of  options. 

In  general.  —  Options  for  the  purchase  of 
land,  where  based  on  a  valid  consideration, 
ai-e  valid  contracts  and  may  be  specifically 
enforced.     Mier  v.  Hadden   (Mich.),  12-88. 

Necessity  of  Tvitnesses.  —  Under  the 
ilichigan  statutes  an  option  contract  for  the 
purchase  of  land  is  not  void  for  want  of  wit- 
nesses.    Mier  v.  Hadden    (Mich.),   12-88. 

Adequacy  of  consideration.  —  An  op- 
tion contract  given  in  consideration  of  one 
dollar,  for  the  purchase  of  land  at  the  price 
of  $8,300,  running  for  a  period  of  about  four 
months,  and  giving  the  holder  of  the  option 
the  right  to  sue  for  damages  or  specific  per- 
formance as  he  may  elect,  in  the  event  of  the 
failure  of  the  vendor  to  perform  the  con- 
tract, is  not  unconscionable.  Mier  v.  Hadden 
(Mich.),  12-88. 

Time  for  payment  of  consideration.— 
The  consideration  for  an  option  for  the  sale 
of  land  need  not  be  paid  at  the  time  of  the 
making  thereof.  Cummins  v.  Beavers  (Va.), 
1-986. 

Taking  option  for  speculation  as 
frand.  —  The  mere  fact  that  the  purpose  ol 
taking  an  option  on  real  property  is  specula- 
tion does  not  constitute  fraud  or  unfair  deal- 
ing..   Cummins  v.  Beavers   (Va.),  1-986. 

Enforcement  of  option  not  ratified 
by  all  owners.  —  An  option  given  without 
authority,  while  not  binding  on  the  land- 
owners who  did  not  authorize  or  ratify  it, 
is  binding  and  enforceable  against  the  op- 
tioner  whose  land  is  included  therein.  Tibbs 
V.  Zirkle   (W.  Va.),  2-421. 

f.  Who  may  question  validity. 

Person  having  received  benefit  from 
contract.  —  Under  a  statute  providing  that 
any  person  having  knowingly  received  and 
accepted  benefits  from  a  contract  relating  to 
real  estate  shall  be  estopped  to  deny  the  va- 
lidity of  such  contract,  or  the  power  to  make 
the  same,  except  on  the  ground  of  fraud,  the 
vendor  in  a  parol  contract  to  sell  land  is  not 
estopped  to  deny  its  validity  by  the  fact  that 
part  of  the  purchase  money  has  been  paid  to 
his  agent  who  had  no  authority  to  convey 
or  to  receive  the  purchase  money.  Halsell  v. 
Renfrow   (U.  S.),  6-189. 

2.    CONSTBUCTION    OF    CONTBACT. 

Lands  and  interest  conveyed.  —  A  con- 
tract of  sale  construed,  and  held  to  call  for 
a  conveyance  of  the  title  to  the  land  includ- 
ing the  timber.  Arentsen  V.  Moreland 
(Wis.,  2-628. 


Provision  for  forteitnre.  —  A  contract 

for  the  sale  of  land,  providing  for  monthly 
payments  and  that  in  case  the  purchaser 
makes  default  in  his  payments,  then  all  pay- 
ments made  by  him  are  "  to  be  forfeited  as 
liquidated  damages  by  reason  of  his  failure 
to  make  such  further  payment "  necessarily 
implies  a  forfeiture  of  all  of  the  purchaser's 
interest  in  the  premises  upon  default  in  the 
payments.  Cutright  v.  Union  Savings,  etc., 
Co.   (Utah),  14-725. 

Condition  that  contract  shall  be 
"  null  and  void  "  if  purchaser  defaults. 
—  A  provision  in  a  contract  for  the  sale  of 
land,  that  a  cash  payment  made  by  the  pur- 
chaser shall  be  forfeited  and  that  the  con- 
tract shall  be  "  null  and  void  of  no  effect  in 
law  "  if  the  purchaser  does  not  pay  a  certain 
further  sum  on  a  day  named,  does  not  give 
the  purchaser  the  privilege  of  avoiding  the 
contract  by  failing  to  pay  such  further  sum; 
but  it  is  a  condition  enforceable  at  the  elec- 
tion of  the  vendor,  where  other  parts  of  the 
contract  clearly  import  mutual  promises,  such 
as  recitals  that  the  cash  payment  is  part  of 
the  "  purchase  price "  of  the  land,  which  is 
"  sold  at  the  rate  of  $40  per  acre,"  and  that 
the  vendor  "  sells  and  agrees  to  convey  "  the 
land  on  certain  payments  being  made  by  the 
purchaser,  and  a  promise  by  the  purchaser 
to  pay  $40  if  a  burial  lot  of  one  acre  re- 
served by  the  vendor  shall  be  abandoned  by 
him.     Stewart  v.  Griffith   (U.  S.),  19-639. 

The  word  "  void  "  means  "  voidable  "  in  a 
condition  for  the  benefit  of  the  vendor  in  a 
contract  for  the  sale  of  land,  that  the  con- 
tract shall  be  "  null  and  void  and  of  no  ef- 
fect in  law;"  and  therefore  the  condition  may 
be  enforced  or  waived  at  the  election  of  the 
vendor.     Stewart  c.  Griffith    (U.  S.),  19-639. 

Intention  that  holder  of  option 
should  sign  same.  —  A  contract  giving,  for 
a  valuable  consideration,  to  the  plaintiff  as 
"  agent,"  an  option  to  purchase  the  defend- 
ant's land,  which  does  not  purport  to  obli- 
gate the  plaintiff  to  purchase  the  land  or  to 
do  any  other  thing,  does  not,  notwithstand- 
ing the  fact  that  the  plaintiff  is  also  referred 
to  therein  as  "  party  of  the  second  part," 
indicate  that  the  parties  intended  that  the 
plaintiff  should  sign  the  contract  before  it 
should  become  binding  on  the  defendant. 
Aiple-Hemmelmann  Real  Estate  Co.  v.  Spel- 
brink    (Mo.),   14-652. 

Signing  additional  contract.  —  Where, 
after  the  execution  of  a  contract  for  the  sale 
of  land,  the  purchaser  is  induced  to  execute 
another  contract  providing  that  upon  failure 
to  pay  the  full  amount  of  the  purchase  price 
he  shall  forfeit  his  contract  and  all  rights 
thereunder,  the  latter  instrument,  if  valid,  is 
merely  a  form  of  additional  security.  Harris 
V.  Greenleaf  (Ky.),  4-849. 

3.  Mutual  Rights  and  Liabilities  of 
Pabtieb. 

a.  Right  to  possession. 

Right  of  purchaser.  —  Under  a  contract 
for  the  sale  of  land  which  provides  that  the 
purchaser  shall  pay  all  taxes  from  the  date 
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of  the  contract,  shall  keep  up  improvements, 
and  whenever  default  in  payment  shall  occur 
shall  hold  the  premises  from  that  date  as 
tenant  at  sufferance,  the  purchaser  has  the 
right  of  possession.  Krakow  v.  Wille  (Wis.), 
4-1016. 

b.  Right  to  interest  on  purchase  price. 

Right  of  vendor  delivering  posses- 
sion. —  A  vendor  selling  land  by  an  execu- 
tory contract  stipulating  that  he  must  make 
a  deed  and  that  the  first  payment  of  pur- 
chase money  shall  be  made  when  he  shall 
make  a  deed,  who  delivers  to  the  purchaser 
possession  at  the  date  of  the  contract,  is  en- 
titled to  interest  on  the  whole  purchase 
money,  though  he  is  in  default  in  making 
the  deed,  unless  the  purchaser  sets  apart  the 
purchase  money  for  the  vendor,  notifies  the 
vendor  of  his  readiness  to  pay,  and  does  not 
himself  use  the  money.  Hoard  v.  Hunting- 
ton, etc.,  R.  Co.   (W.  Va.),  8-929. 

c.  Who  bears  losses. 

Iioss  of  buildings  hy  fire  after  eze- 
cntion  of  contract.  —  Where  an  executory 
contract  to  sell  land  contemplates  that  a 
conveyance  is  to  be  made  of  the  whole  estate, 
including  both  the  land  and  the  buildings 
thereon,  for  the  entire  price,  and  the  value 
of  the  buildings  constitutes  a  large  part  of 
the  total  value  of  the  estate,  and  the  terms 
of  the  agreement  show  that  the  buildings  con- 
stitute an  important  part  of  the  subject- 
matter  of  the  contract,  the  contract  must  be 
construed  as  being  subject  to  an  implied  con- 
dition that  it  shall  no  longer  be  binding  if 
before  the  time  for  the  making  of  the  con- 
veyance the  buildings  are  destroyed  by  fire 
without  the  fault  of  either  party.  A  loss  by 
fire  falls  upon  the  vendor,  and  if  he  is  not 
protected  by  insurance  he  can  have  no  reim- 
bursement for  this  loss.  If  the  purchaser 
has  advanced  any  part  of  the  purchase  price, 
he  may  recover  it  back.  Hawkes  v.  Kehoe 
(Mass.),  9-1053. 

The  general  rule  is  that  where  a  house 
situated  on  land  under  contract  of  sale  is 
destroyed  by  fire  pending  the  contract,  with- 
out the  fault  of  the  vendor,  the  loss  falls  on 
the  vendee;  and  this  rule  applies  in  a  case 
where  the  house  is  destroyed,  without  the 
fault  of  either  party,  after  the  vendee  has 
accepted  the  title  and  taken  possession  of 
the  property,  even  though  the  deed  has  not 
been  delivered  or  recorded.  Sewell  v.  Under- 
bill (N.  Y.),  18-795. 

The  provision  in  an  executory  contract  to 
eell  land  "and  the  buildings  thereon,"  that 
the  premises  at  the  time  of  delivering  the 
deed  are  to  be  "  in  the  same  condition  in 
which  they  now  are,  reasonable  use  and  wear 
of  the  buildings  thereon  alone  excepted,"  does 
not  make  the  vendor  answerable  for  the  con- 
tinued existence  of  the  buildings,  but  merely 
assumes  that  the  buildings  will  continue  in 
existence  until  the  arrival  of  the  time  for 
the  making  of  the  conveyance,  and  provides 
against  any  change  in  the  condition  of  the 
buildings    while   they   are   so   existing   being 


made  or  allowed  by  the  vendor  to  the  posslbli? 
detriment  of  the  purchaser;  and  therefore 
where  the  buildings  constitute  a  large  part 
of  the  value  of  the  estate  and  constitute  an 
important  part  of  the  subject-matter  of  the 
contract,  their  destruction  by  fire  without 
the  fault  of  either  party  before  the  arrival 
of  the  time  for  the  making  of  the  convey- 
ance renders  the  contract  no  longer  binding. 
Hawkes  v.  Kehoe   (Mass.),  9-1053. 

d.  Duty  to  furnish  abstract  of  title. 

Dnty  of  vendor  in  absence  of  stipu- 
lation in  contract.  —  Unless  a  contract 
for  the  sale  of  land  so  provides,  the  vendor 
is  under  no  obligation  to  furnish  an  abstract 
of  title.  Thompson  i'.  Robinson  (W.  Va.), 
17-1109. 

e.  Payment  of  taxes. 

Duty  of  purchaser  to  pay  taxes  as- 
sessed after  execution  of  contract.  —  A 

purchaser  in  possession  of  land  under  a  con- 
tract of  purchase  is,  as  between  himself  and 
the  vendor,  chargeable  with  the  taxes  as- 
sessed after  his  purchase,  where  the  contract 
of  sale  is  silent  on  the  subject.  Angel  (-". 
Bashaw   (Vt.),  18^49. 

f.  Assignment  of  contract. 

Ratification  of  assignment  of  con- 
tract. —  The  vendor  of  property,  the  sale 
of  which  is  rescinded  by  the  refusal  of  the 
purchaser  to  make  further  payments  and  the 
surrender  of  the  possession  of  the  premises, 
does  not  ratify  an  assignment  of  the  pur- 
chaser's interest  in  the  contract,  made  after 
the  rescission  of  the  contract,  by  accepting 
from  the  assignee  a  payment  on  the  purchase 
price,  where  such  payment  is  accepted  by  the 
vendor's  clerk  in  ignorance  of  the  facts  and 
the  vendor's  manager  upon  becoming  aware 
of  the  true  situation  consults  attorneys  who 
on  the  same  day  notify  the  assignee  that  the 
assignment  will  not  be  recognized.  Nor  is 
the  fact  that  the  payment  is  not  promptly 
returned  a  ratification  of  the  assignment,  the 
failure  to  make  the  return  being  due  to  an 
oversight  on  the  part  of  the  vendor's  man- 
ager. Cutright  V.  Union  Savings,  etc.,  Co. 
(Utah),  14-725. 

g.  Vendor's  lien. 
(1)   Right  to  lien. 

In  general.  —  In  Arizona,  the  grantor  of 
real  estate  by  absolute  conveyance  has  no 
implied  equitable  lien  thereon  for  the  unpaid 
purchase  money.  Baker  v.  Fleming  (Ariz.). 
2-370. 

Right  to  lien  where  consideration  Is 

agreement    to    support    grantor.    A 

grantor  has  no  vendor's  lien  where  the  con- 
sideration of  a  conveyance,  though  recited  to 
be  a  certain  sum  of  money,  is  the  grantee's 
agreement  to  care  for  and  support  the 
grantor  for  life.  It  is  essential  to  the  cre- 
ation of  such  a  lien  that  there  should  be  a 
promise  to  pay  a  certain  definite  amount,  or 
that  the  parties  should  agree  on  a  fixed,  defl- 
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nite  monetary  substitute,  to  be  effective  in 
case  the  grantee  fails  to  perform  his  cove- 
nant. Burroughs  v.  Burroughs  (Ala.),  20- 
926. 

(2)   Waiver  of  lien. 

By  bringing  suit  for  purchase  price 
and  recovering  judgment.  —  The  bring- 
ing of  a  suit  at  law  for  the  purehase  price 
of  realty  and  obtaining  judgment  thereon  do 
not  waive  the  vendor's  lien.  Zeigler  v.  Val- 
ley Coal  Co.  (Mich.),  13-90. 

By  taking  additional  security.  —  The 
lien  of  a  vendor  upon  property  sold  condi- 
tionally is  not  affected  by  taking  additional 
security  for  the  payment  of  the  indebtedness 
from  a  purchaser  of  the  vendee.  Kimball  v. 
Costa   (Vt.),  1-610. 

By  taking  note  irith  personal  surety. 
—  A  recital  in  a  note  stating  it  to  have  been 
given  in  payment  for  certain  described  land, 
indicates  an  intention  not  to  abandon  or 
waive  the  vendor's  lien,  and  rebuts  the  pre- 
sumption of  an  intention  to  waive  arising 
from  the  fact  that  the  note  has  upon  it  a 
personal  surety.  Spears  r.  Taylor  (Ala.), 
13-867. 

By  conditional  assignment  of  pur- 
chase money  note.  —  Where  a  vendor  of 
real  property  takes  an  unsecured  promissory 
note  from  the  purchaser  for  the  purchase 
price,  a  subsequent  conditional  assignment 
of  such  note  for  collection  or  other  like  pur- 
pose, not  amounting  to  an  absolute  transfer, 
does  not  destroy  the  vendor's  lien  in  the 
event  that  he  is  afterwards  compelled  to  re- 
sume full  ownership  of  the  note.  Nolan  v. 
Nolan    (Oal.),   17-1056. 

(3)   Enforcement  of  lien. 

Nature  of  action  to  enforce.  —  In  a 

suit  to  enforce  a  vendor's  lien,  the  gravamen 
is  that  the  land  has  been  sold  and  part  only 
of  the  purchase  money  paid,  and  the  suit 
may  be  maintained  whether  or  not  the  pur- 
chaser has  given  any  note  for  the  unpaid 
purchase  money.  Nance  v.  Gray  (Ala.),  5- 
55. 

Necessity  that  waiver  of  lien  be 
pleaded.  —  In  an  action  to  enforce  a  ven- 
dor's lien  the  defendant  cannot  insist  upon 
a  waiver  of  the  lien  where  it  has  not  set  up 
that  defense  in  its  answer.  Zeigler  v.  ^^alley 
Coal  Co.    (Mich.),  13-90. 

Burden  of  proof  of  iraiver  of  lien.  — 
Clear  and  convincing  proof  is  required  to 
show  a  waiver  of  a  vendor's  lien,  and  the 
burden  of  proof  is  on  the  purchasers.  Zeig- 
ler V.  Valley  Coal  Co.   (Mich.),  13-90. 

Admissibility  of  evidence  of  oondi^ 
tio^^. as^^gnment  of.nojte.to  rebut  evi- 
dence of ,  TCai,vej!.,  — ,tJ.iioii|.^an  ilasiie  as  to 
whether  an  assjgnmerit, !,Qf  an  ,,unsecmed 
promissory  note  given  for  .the  purchase  pei^p 
ojf,  lapd  \YW  .conditional  merely,  qj;  consti- 
tuted, an  absolute  transfer,  d^trpyjng  .the 
vendor's  J|ien,  it  is  prpjier  to  ■permit  the  v^- 
dqrwho  made  the  assigflinent  to  testify  in 
his  own  behalf  that  wfien  he  indorsed  the 
note  he  did  not  intend  to  part  with  the  own- 
ership thereof   to  the  indorsee.     Such  testi- 


mony does  not  vary  the  terms  of  the  written 
indorsement,  since  those  terms  do  not  ex- 
press an  absolute  transfer.  Nolan  v.  Nolan 
(Cal.),  17-1056. 

Sufficiency  of  evidence  of  ivaiver.  — 
In  an  action  involving  the  assignment  of  an 
unsecured  promissory  note  taken  by  the  ven- 
dor of  land  from  the  purchaser  for  the  pur- 
chase price,  evidence  examined  and  held  to 
show  a  conditional  assignment  merely,  and 
not  an  absolute  transfer  sufiBcient  to  destroy 
the  vendor's  lien.  Nolan  v.  Nolan  (Cal.), 
17-1056. 

Variance  betireen  pleaif'ug  and 
proof.  —  In  a  suit  to  enforce  a  vendor's 
lien,  the  fact  that  the  copy  of  the  purchase- 
money  note  set  out  in  the  bill  describes  the 
land  as  the  "  south "  quarter  of  the  speci- 
fied section,  while  the  original  note  intro- 
duced in  the  evidence  describes  the  land  as 
the  "  southwest "  quarter,  is  an  immaterial 
variance.     Nance  v.  Gray   (Ala.),  5-55. 

Redemption  of  premises.  —  Where  A 
conveys  to  B,  taking  notes  for  the  convey- 
ance, and  B  reeonveys  an  undivided  half  in- 
terest to  A  for  a  nominal  consideration  and 
the  latter  thereupon  transfers  the  same  half 
interest  to  C,  taking  in  payment  Cs  notes, 
no  presumption  of  a  waiver  of  A's  vendor's 
lien  for  the  amount  of  B's  notes  arises  from 
the  acceptance  by  A  of  the  notes  of  C,  and 
C  can  redeem  his  half  from  the  purchaser  at 
the  sale  decreed  to  satisfy  A's  vendor's  lien 
on  payment  of  the  notes  given  by  him  to  A. 
A  second  mortgagee  of  B  of  the  second  half 
of  the  property  can  redeem  his  half  on  pay- 
ment of  the  debt  secured  by  the  first  mort- 
gage on  the  same  half.  Dickinson  v.  Duck- 
worth  (Ark.),  4-846. 

Validity  of  deficiency  judgment  in 
8.ction  to  enforce  lien.  —  A  deficiency  de- 
cree may  be  entered  only  in  suits  for  the 
foreclosure  of  mortgages,  and  if  rendered  in 
an  action  to  enforce  a  vendor's  lien,  is  not 
simply  irregular  or  voidable,  but  absolutely 
void  and  subject  to  collateral  attack.  John- 
son V.  McKinnon  (Fla.),  14-180. 

h.  Purchaser's  lien. 

Right  to  lien  for  purchase  money 
paid.  —  A  vendee,  even  if  he  is  not  in  pos- 
session and  has  no  special  equity,  has  a  lien 
for  the  amount  paid  on  »  contract  for  the 
purchase  of  land  which  can  be  foreclosed 
upon  the  default  of  the  vendor.  Elterman  v. 
Hyman    (N.  Y.),  15-819. 

Where  the  vendor  in  a  contract  for  the 
sale  of  land  fails  to  complete  the  contract, 
the  purchase^r  has  a  lien  pn  the  land  for  t]u 
jillrc'hase   mohey'  paid  by  'him,  'arid'  for, /tip 


8-^56; 


•ff,    r   ?£,  ' 

i.'kight  of  purchaser  to'rejiict  title..   - 

vlfatnre.  of,  right  t.oonf erred   by   coii^ 

tra^lt.  r^  fWh^re  a,ceiitraet,  fpr-.the  isale-i(»f 

land  prp,vi4ea  that-.the -purchaser   shall  aoit 

be  bound  thereby   "unless   the   title  to   the 
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J)ropert.y  is  satisfactovv  to  him  "  or  unless 
lie  is  'I  satisfied  with"  the  title,"  the  pur- 
chaser is  the  sole  judge  of  whether  he  is 
satisfied;  and  he  is  not  bound  by  the  con- 
tract if  he  is  honestly  dissatisfied  with  the 
title,  notwithstanding  the  fact  that  his  dis- 
satisfaction is  unreasonable.  Liberman  v. 
Beckwith    (Conn.),  8-271. 

Presumption  of  good  faith.— The  right 
conferred  upon  the  pi'rchaser  by  an  agree- 
ment for  the  sale  of  lands  to  pass  upon  the 
title  thereto  is  not  an  arbitrary  right  to  re- 
ject the  title  unreasonably  and  in  bad  faith, 
and  it  will  be  presumed  in  t^e  absence  of  a 
showing  to  the  contrary  that  the  purchaser 
who  has  exercised  this  right  has  done  so  in 
^od  faith  and  because  the  title  was  defec- 
tive.    Simmons  v.  Zimmerman   (Cal.),  1-850. 

j.  Rescission  of  contract. 

What  constitutes  release  of  pur- 
chaser from  contract.  —  A  purchaser  is 
not  released  from  his  contract  by  a  letter 
sent  him  by  the  vendor's  executor  stating 
that  he  thinks  the  purchaser  is  entitled  to 
the  land  and  he  will  wait  until  a  certain 
day,  but  that  the  purchaser  must  "  consider 
the  matter  ended,"  unless  he  complies  with 
the  contract  before  the  day  named.  The  im- 
port of  such  a  letter  is  to  urge  completion 
of  the  contract.  Stewart  v.  Griffith  (U.  S.), 
19-639. 

Rescission  of  contract  by  execution 
of  nexF  contract.  —  A  contract  to  convey 
the  fee  in  land  will  be  considered  as  having 
been  rescinded  by  a  subsequent  contract  to 
convey  only  a  remainder  dependent  on  a  life 
estate  in  the  same  land  and  in  other  land, 
where  it  appears  that  the  grantee  took  a 
deed  in  execution  of  the  second  contract,  en- 
tered into  possession  of  the  land  and  con- 
veyed a  part  of  it,  as  the  two  transactions 
are  wholly  irreconcilable.  Redding  v.  Vogt 
(N.    Car.),   6-312. 

Revocation  of  option  by  vendor.  —  An 
option  given  for  a  valuable  consideration 
cannot  be  revoked  until  the  time  limited 
therein  has  expired ;  but  if  without  consid- 
eration it  may  be  revoked  at  any  time  before 
acceptance.    Tibbs  v.  Zirkle   (W.  Va.),  2-421. 

Repudiation  of  option  by  vendee 
after  acceptance.  —  An  option  to  purchase 
is  a  continuing  offer  by  the  vendor  to  sell. 
Its  acceptance  by  the  vendee  completes  the 
contract,  exhausts  the  option,  and  estops  the 
vendee  from  subsequently  repudiating  it,  or 
choosing  the  other  alternative.  Castle  Creek 
Water  Co.  v.  Aspen   (U.  S.),  8-660. 

•■    -,  k.-Beformation' of  conti'aot,    ■' 

Oral  agreement  omitted  by  mistake. 

-^  Where,  by  mistake  or  otherwise,'  an  oral 
agreement  forming  a  ,part  of  the  transaction 
rnfvolvin^  the  seLIb  ,  ,kna  puroha se  oi^  land  fa 
omittied  from, the  wHting,  it  can  bejmade  ei- 
feetive  and  enforceable  only  by^  a  fefbymaliion 
of  the  writing,  so  that  the  same  shall  inilude 
tfie'ehtire  agyeement'of .tlie'parties!     Adams 

i-;  Qiiiig  (^n.'yJ,  26-9io:^"i     ■■    ■'■■'■     ' 

Vols.  1-20  —  Ann.  Cas.  Digest. —  100. 


1.  Actions. 

(1)   Right  of  action. 

Liability  of  vendor  having  no  title 
to  purchaser  with  knowledge  thereof. 

—  A  vendor  who  agrees  to  convey  what  lie 
at  the  time  knows  he  has  no  right  to  convey 
because  the  title  is  in  another  assumes  the 
risk  of  acquiring  the  title  and  making  the 
conveyance  or  responding  in  damages  for  the 
vendee's  loss  of  the  bargain ;  and  this  is  true 
though  the  vendee  has  knowledge  of  the  ven- 
dor's lack  of  title  when  the  )iarj;ain  is  iiiaik'. 
Arentsen  ('.  Moreland    (Wis,),  2-628. 

Right  of  action  for  defeat  of  ven- 
dee's title  by  vendor.  -  A  purchaser  un- 
der an  unrecorded  deed  n-.;\y  lecover  daniii;j,es 
from  his  vendor  for  defeating  his  title  hv 
making  a.  subsequent  conveyance  of  the  land 
to  another  person.  Hilligas  v.  Kuns  (Neb.), 
20-1124. 

Right  of  vendor  to  recover  for  ex- 
cess of  land  over  estimated  acreage.  — 
As  to  the  vendor,  every  sale  of  land  in  gross 
is  a  contract  of  hazard  as  to  the  quantity  of 
the  tract  or  tracts  sold,  and  he  cannot  re- 
cover on  the  contract,  either  at  law  or  in 
equity,  compensation  for  an  excess  therein 
above  the  quantity  which  the  tract  or  tracts 
were,  at  the  time  of  the  sale,  supposed  to 
contain.  Nor  can  he  have  rescission  of  the 
contract,  on  the  ground  of  mutual  and  inno- 
cent mistake  as  to  the  quantity,  resulting  in 
a  considerable  excess,  when  both  parties  have 
been  ignorant  of  the  area  of  the  land  and 
free  from  fraud  in  the  execution  of  the  con- 
tract.    Newman  i:  Kay   (W.  Va.),  4-39. 

Action  for  contract  price  on  breach 
by  vendee.  —  Upon  breach  by  the  purchaser 
of  an  executory  contract  for  the  sale  of  land, 
the  remedy  of  the  vendor  is  in  equity  for 
specific  performance,  or  at  law  for  damages, 
and  an  ordinary  action  for  the  recovery  of 
the  contract  price  will  not  lie.  Prichard  v. 
Mulhall    (la.),  4-789. 

If  a  vendor  of  land,  under  a  contract  of 
sale  calling  for  the  conveyance  of  a  fee  simple 
title  free  from  incumbrance  and  an  abstract 
of  title,  put  the  vendee  in  possession,  and 
upon  default  in  the  payment  of  the  purchase 
price  tender  to  the  vendee  deeds  in  due  form 
and  documents  purporting  to  be  abstracts  of 
title  and  no  objection  be  made  to  the  deeds 
or  abstracts  or  to  the  title  offered,  and  no 
offer  be  made  to  rescind  or  restore  possession, 
the  vendor  may  maintain  an  action  to  re- 
cover the  purchase  price  without  further  per- 
formance or  offer  to  perform  on  his  part. 
Dunn  ('.  Mills   (Kan.),  .3-363. 

Recovery  of  purchase  money  paid 
ycn^or,^—  Wher^;,,  after^  .the  .fprniaj;ion  of  a 
rp\itr5ct;fpr|th%sq)e  6,f  land' I'mftk'ing 'time  of 
'ii£s  essence  and  cpptemplating  the  examina- 
tion of  Ine'  'title  a.ccbrdiiig  to  aii  , abstract  to 
be  fur^jshed  IjjfVthe,  vendor,  notice  of  lis  peri - 
^fens  "is  fiiedj  vvh,ejeup<3;j '  tl\^  ven'dor  under- 
takes, by  giving  the  statutory  notice  of  fore- 
clp.surp.  to  enforce  the,contract,  the  purchaser 
is^  entitled  to,  i;escind'. 'ih^','  tpnt|-act'  ancl'.'j'n- 
roVer  thej  part  pf  'the  pijrcliaae  price  jpilf^  'he- 
frti-e  the  filing  of  the  notfiie,  iii  cas^  tfe'vek- 
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dor  is  unable  to  deliver  a  marketable  title. 
Moulton  i:  Kolodzik   (Minn.),  7-1090. 

A  court  of  equity  will,  at  the  instance  of 
the  purchaser,  rescind  an  executed  contract 
for  the  sale  of  land,  annul  the  deed,  and  or- 
der a  return  of  the  purchase  money,  where  it 
is  shown  that  the  land  covered  by  the  deed 
was  at  the  time  of  the  sale  part  of  a  public 
street,  and  therefore  incapable  of  being  sold 
by  the  vendor,  and  that  the  parties  were 
mutually  mistaken  in  the  transaction,  the 
purchaser  believing  that  he  was  buying  the 
lot  described  in  the  deed,  and  the  vendor  be- 
lieving that  he  was  selling  another  lot  than 
the  one  so  described.  Lee  r.  Laprade  (Va.), 
10-303. 

Where  the  vendor  under  a  parol  contract 
for  the  sale  of  land  upon  which  a  part  of  the 
purchase  price  has  been  paid  refuses  to  con- 
vey the  land  to  the  trustee  in  bankruptcy  of 
tlie  vendee  upon  the  trustee's  demand,  such 
refusal  is  a  breach  of  the  contract  by  the 
vendor  and  renders  unnecessary  a  tender  of 
the  full  amount  of  the  purchase  money  by 
the  trustee  before  rescinding  the  contract  and 
suing  to  recover  the  purchase  money  paid. 
Durham  i:  Wick   (Pa.),  2-929. 

The  purchaser  in  an  executory  contract  for 
the  sale  of  land  which  the  vendor  is  unable 
or  refuses  to  perform  has  the  election  of  two 
remedies;  he  may  rescind  the  contract  and 
recover  the  purchase  money  paid,  or  main- 
tain an  action  for  damages  for  the  breach. 
Vallentyne  K.  Immigration  Land  Co.  (Minn.), 
5-212. 

Beoovery  of  earnest  money  paid 
broker  having  no  authority  to  aell.  ^ 
Where  a  contract  to  sell  land  is  unenforce- 
able against  a  vendor  because  made  by  his 
broker  without  authority,  the  purchaser  is 
entitled  to  recover  from  the  vendor  earnest 
money  paid  as  part  of  the  purchase  price; 
and  this  is  so  though  the  vendor  has  returned 
the  money  to  his  agent,  especially  i-f  it  ap- 
pears that  the  vendor  knew  the  name  of  the 
person  with  whom  the  agent  was  dealing. 
Larson  v.  O'Hara    (Minn.),  8-849. 

Ejectment  against  vendee  not  in  de- 
fault, —r  A  vendor  cannot  maintain  eject- 
ment against  a  vendee  in  possession  under 
an  executory  contract  of  purchase  and  not 
in  default.  Talley  v.  Kingfisher  Imp.  Co. 
(Okla.),  20-352. 

Cancellation  of  contract  of  vendee 
to  purchase  his  own  land.  —  A  person 
who  enters  into  a  contract  to  purchase  land 
belonging  to  himself  is  entitled  to  cancella- 
tion of  the  contract  where  he  acted  under 
the  mistaken  belief  that  the  other  party  was 
the  owner  of  the  land.  Houston  v.  Northern 
Pac.  R.  Co.    (Minn.),  18-325. 

Right  of  intermediate  vendor,  whose 
vendee  has  been  ejected  nnder  para- 
monnt  title,  to  reimbursement.  —  An 
intermediate  vendor  of  land  who  has  been 
forced  to  discharge  his  liability  to  his  pur- 
chaser, who  has  been  evicted  by  paramount 
title,  may  maintain  an  action  against  his 
vendor  for  reimbursement;  and  in  such  an 
action  an  allegation  in  the  bill  of  complaint 
that  in  a  litigation  between  the  intermediate 


vendor  and  his  purchaser  the  latter  recovered 
the  price  which  he  had  agreed  to  pay  for  the 
property  sufficiently  alleges  that  the  inter- 
mediate vendor  has  discharged  his  liability 
to  his  purchaser.  Morrow  t.  Baird  (Tenn.), 
4-974. 

(2)  Defenses. 

In  general.  —  A  purchaser  under  an  un- 
recorded deed,  whose  title  has  been  destroyed 
by  a  subsequent  conveyance  made  by  the  ven- 
dor to  a  third  person,  does  not  lose  his  right 
of  action  against  the  vendor  by  receiving  a 
certain  sum  of  money  from  the  second  gran- 
tee for  a  deed  of  the  premises,  but  that  fact 
may  be  shown  in  mitigation  of  damages. 
Hilligas  r.  Kuns,   (Neb.),  20-1124. 

Defense  of  Trant  of  title  in  vendor 
by  vendee  in  possession.  —  In  the  absence 
of  fraud,  insolvency  of  the  vendor,  or  other 
special  circumstances,  a  vendee  of  land  in 
possession  under  a  contract  of  sale  calling 
for  a  title  in  fee  simple  free  from  incum- 
brance, and  whose  possession  has  not  been 
disturbed,  cannot  resist  payment  of  the  pur- 
chase price  when  due  on  the  ground  of  a  lack 
of  title  in  the  vendor  unless  he  rescind  the 
contract  and  restore  possession  to  the  vendor. 
Dunn  i;.  Mills  (Kan.),  3-363. 

IVant  of  tender  of  performance  as 
defense  to  action  by  vendee.  —  In  an  ac- 
tion by  the  purchaser  in  an  executory  con- 
tract for  the  sale  of  land  to  rescind  the  con- 
tract and  recover  payments  made  on  the  pur- 
chase price,  the  vendor  cannot  contend  that 
the  offer  of  a  cashier's  check  by  the  pur- 
chaser was  not  a  good  tender  of  the  balance 
of  the  purchase  price,  where  it  appears  that 
no  point  was  made  at  the  time  as  to  the  pur- 
chaser's failure  to  produce  the  proper  me- 
dium for  tender,  and  that  the  matter  of  dis- 
agreement between  the  parties  related  solely 
to  the  marketability  of  the  title.  Moulton  v. 
Kolodzik  (Minn.),  7-1090. 

(3)   Measure  of  damages. 

Action  against  vendor  for  breach  of 
contract.  —  In  an  action  by  a  purchaser  for 
the  breach  of  a  contract  for  the  sale  of  land, 
where  it  appears  that  the  vendor  has  a  title 
and  refuses  to  convey,  the  measure  of  dam- 
ages is  the  market  value  of  the  land  at  the 
time  of  the  breach  of  the  contract,  less  the 
amount,  if  any,  of  the  purchase  price  remain- 
ing unpaid.  Neppach  v.  Oregon,  etc.,  R.  Co. 
(Oregon),  7-1035. 

The  measure  of  damages  for  the  breach  of 
an  executory  contract  for  the  sale  of  land, 
where  the  breach  results  from  either  the  in- 
ability or  the  refusal  of  the  vendor  to  per- 
form, is  the  loss  suffered  by  the  purchaser  — 
in  this  case  the  difference  between  the  value 
of  the  land  as  contracted  to  be  sold,  and  its 
value  after  the  removal  of  certain  timber 
standing  thereon  when  the  contract  was  made, 
and  which  was  removed  by  a  third  party  un- 
der a  prior  grant,  less  the  unpaid  purchase 
price.  Vallentyne  v.  Immigration  Land  Co. 
(Minn),  5-212. 

Action  against  vendee  for  breach  of 
contract.  —  Upon  breach  by  a  vendee  of  an 
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executory  contract  for  the  sale  of  land  the 
vendor's  measure  of  damages,  where  he  is 
possessed  of  the  title  and  the  property,  is  the 
diflference  between  the  contract  price  of  the 
land  and  its  market  value  at  the  time  of  the 
breach,  less  the  portion  of  the  purchase  price 
already  paid.  Priehard  v.  Mulhall  (Iowa), 
4-789. 

Deatrnotlan  of  purchaser's  title  by 
Tendor.  —  A  purchaser  under  an  unrecorded 
deed,  whose  title  has  been  defeated  by  a  sub- 
sequent conveyance  of  the  land  by  the  grantor 
to  a  third  person  for  value  and  without  no- 
tice of  the  unrecorded  deed,  may  recover  from 
the  vendor  the  value  of  his  (the  purchaser's) 
interest  in  the  land  at  the  time  his  title  was 
destroyed  by  the  second  conveyance.  Hilligas 
V.  Kuns   (Neb.),  20-1124. 

An  action  by  a  purchaser  of  land  against 
the  grantor  of  her  immediate  grantor,  for 
damages  caused  by  his  subsequent  conveyance 
of  the  same  land  to  another,  sounds  in  tort, 
and  the  measure  of  plaintiff's  damages  is  the 
value  of  the  land  when  she  lost  title  thereto, 
less  the  taxes  thereon  and  whatever  she  re- 
ceived from  the  subsequent  grantee  of  the 
original  vendor.  Hilligas  v.  Kuns  (Neb.), 
20-1124. 

(4)  Pleading. 

Sufficiency   of   complaint  for  breach. 

—  Complaint  construed,  and  held  to  state  a 
cause  of  action  for  the  breach  of  an  executory 
contract  for  the  sale  of  land.  Vallentyne  v. 
Immigration  Land  Co.  (Minn.),  6-212. 

( 5 )  Evidence. 

Burden  of  proof  of  default  of  ven- 
dee in  action  of  ejectment.  —  In  eject- 
ment by  a  vendor  against  a  vendee  in  posses- 
sion under  an  executory  contract  of  purchase 
for  an  alleged  default  in  said  contract,  the 
burden  of  proof  is  on  the  vendor  to  prove 
such  default.  Talley  v.  Kingfisher  Imp.  Co., 
352. 

Burden  of  proof  of  defense  of  lesion 
beyond  moiety.  .—  The  burden  is  on  the 
vendor  to  prove  lesion  beyond  moiety  by  evi- 
dence peculiarly  strong  and  convincing,  of 
such  a  nature  as  to  exclude  speculation  and 
conjecture.  The  highest  estimates  under  this 
rule  cannot  be  adopted  as  the  measure  of 
value.     Succession  of  Witting  (La.),  15-379. 

Sufficiency  of  evidence  of  mistake 
warranting  rescission.  —  Evidence  con- 
sidered and  held  to  entitle  the  grantor  in  a 
deed  to  rescission  on  account  of  a  mistake  of 
both  the  grantor  and  grantee  as  to  different 
facts.  Wirsching  v.  Grand  Lodge  of  F.  &  A. 
M.  (N.  J.),  3-442. 

Evidence  reviewed,  in  an  action  by  the  pur- 
chaser in  an  executed  contract  for  the  sale 
of  land  to  rescind  the  contract  and  cancel  the 
deed,  on  the  ground  of  mutual  mistake  as  to 
the  premises  sold,  and  held  sufficient  to  show 
that  the  purchaser  is  entitled  to  the  relief 
sought.     Lee  v.  Laprade  (Va. ),  10-303. 

Sufficiency  of  evidence  of  unmarket- 
able title  of  vendor.  —  In  an  action  for 
rescission  brought  by  the  purchaser  in  an 
executory   contract   for   the   sale   of   land,   a 


prima  facie  case  of  unmarketable  title  is 
made  out  by  showing  that  a  notice  of  lis 
pendens  concerning  the  land  in  question  has 
been  led,  that  the  action  described  in  the  no- 
tice was  commenced  and  was  pending  before 
the  time  for  the  completion  of  the  contract, 
and  that  the  complaint  in  that  action  at- 
tacked the  validity  of  the  foundation  of  the 
vendor's  title.  Moulton  v.  Kolodzik  (Minn.), 
7-1090. 

Sufficiency  of  evidence  of  eviction  by 
paramount  title.  —  In  an  action  by  a  pur- 
chaser of  land  against  his  vendor  for  breach 
of  the  latter's  covenant  of  warranty,  the  re- 
quirement that  the  purchaser  must  show  an 
eviction  by  paramount  title  is  satisfied  by 
showing  that  he  purchased  a  superior  title 
exhibited  by  a  third  person  in  an  action 
brought  by  the  latter  to  recover  the  land, 
though  there  is  no  showing  that  a  judgment 
of  eviction  was  rendered  in  such  action.  Mor- 
row V.  Baird  (Tenn.),  4-974. 

Sufficiency  of  evidence  of  waiver  of 
time  for  performance.  —  Evidence  re- 
viewed, in  an  action  by  a  purchaser  for  the 
breach  of  a  contract  for  the  sale  of  land,  and 
held  sufficient  to  justify  the  jury  in  finding 
that  the  defendant  extended  or  waived  the 
time  stipulated  in  the  contract  for  the  per- 
formance by  the  plaintiff.  Neppach  v.  Ore- 
gon, etc.,  R.  Co.  (Oregon),  7-1035. 

4.  Rights  of  Pasties  as  against  Thibd 
Pebsons. 

a.  Who  are  bona  fide  purchasers. 

Purchaser  with  knowledge  of  facts 
sufficient  to  put  prudent  man  upon  in- 
quiry.— One  who  purchases  land  with  knowl- 
edge of  such  facts  as  would  put  a  prudent 
man  upon  inquiry,  which,  if  prosecuted  with 
ordinary  diligence,  would  lead  to  actual  no- 
tice of  rights  claimed  adversely  to  his  vendor, 
is  guilty  of  bad  faith  if  he  neglects  to  make 
such  inquiry,  and  is  chargeable  with  the 
"  actual  notice "  he  would  have  received. 
Cooper  V.  Flesner  (Okla.),  20-29. 

Person  taking  option  without  pay- 
ment of  purchase  money  in  full.  —  One 
who  has  taken  an  option  on  land  but  has  not 
paid  the  purchase  money  in  full  is  not  a  pur- 
cliaser  for  value  without  notice.  Tibbs  v 
Zirkle   (W.  Va.),  2-421. 

Purchaser  for  value,  without  notice, 
from  grantor  having  notice.  —  A  pur- 
chaser for  value,  and  without  notice  of  a 
prior  unrecorded  deed,  acquires  an  indefeas- 
ible title  though  his  grantor  purchased  the 
land  with  notice  of  such  unrecorded  deed 
Hilligas  V.  Kuns  (Neb.),  20-1124. 

Corporation,  where  agent  and  trus- 
tees of  incorporators  had  notice.  —  A 
corporation  against  which  a  vendor's  lien  is 
asserted  is  not  a  bona  fide  purchaser  of  the 
property  where  the  agent  and  trustee  for  the 
incorporators  had  notice  of  the  claim  of  the 
lien.     Zeigler  v.  Valley  Coal  Co.  (Mich.),  13- 

Credltor  relinquishing  rights  in  dec- 
laration of  trust  and  accepting  deed.  ~ 

Where    a    debtor   executes    a   declaration "  of 
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trust  in  certain  land  to  his  creditor  to  secure 
the  payment  of  the  debt,  and  the  creditor  sub- 
sequently relinquishes  his  right  under  the 
trust  and  accepts  a  deed  to  other  land  in  pay- 
ment of  his  claim,  the  creditor  is  a  bona  fide 
purchaser  as  to  the  land  deeded  to  him. 
Grand  Rapids  Nat.  Bank  v.  Ford  (Mich.), 
S-102. 

Purchaser  nndeF  lien  of  title  contain- 
ing no  covenants  of  warranty.  —  Under 
a  conveyance  by  deed  of  "  all  the  fire  clay 
and  shale  "  on  described  lands,  with  the  right 
to  remove  the  same,  and  Successive  convey- 
ances of  such  interest  by  deeds  none  of  which 
contain  any  covenant  of  warranty,  the  ulti- 
mate giantee  takes  only  such  an  interest  as 
his  grantor  had  and  is  not  a,  bona  fide  pur- 
chaser, so  as  to  be  protected  against  the  ven- 
dor's lien  of  the  original  grantor.  Zeigler  v. 
Valley  Coal  Co.   (Mich.),  13-90. 

Purchaser  nrith  knoirledge  of  agree- 
ment of  grantor  to  convey  to  another. 
—  One  who  takes  conveyance  of  the  legal  title 
to  land,  with  knowledge  of  the  agreement  by 
the  grantor  to  sell  to  another  person,  takes  it 
subject  to  the  equitable  estate  vested  in  the 
latter.     Cummins  v.  Beavers   (Va.),  1-986. 

b.  Eights  of  creditors  of  vendor. 

Creditor  holding  assignment  of  con- 
tract of  sale  as  security.  —  The  assign- 
ment by  the  vendor  of  an  executory  contract 
for  the  sale  of  real  property,  as  security  for 
an  indebtedness  due  the  assignee,  vests  in  the 
assignee  a  lien  upon  the  vendor's  interest  in 
the  property  to  the  extent  of  the  debt  secured, 
not  exceeding  the  purchase  money  unpaid  on 
the  contract,  and  this  lieu  may  be  enforced 
as  against  the  vendor's  trustees  in  bankruptcy 
where  the  question  of  unlawful  preference  is 
not  properly  raised.  Lamm  v.  Armstrong 
(Minn.),  5-418. 

Creditors  of  grantor  of  deed  in 
escroixr.  —  A  sale  of  real  property  and  the 
delivery  of  the  deed  in  escrow  pending  the 
payment  of  the  purchase  price,  creates  an 
equitable  interest  in  the  vendee  such  that, 
upon  full  payment  of  the  purchase  price  ac- 
cording to  the  escrow  agreement,  the  title 
vests  at  once  in  him;  but  pending  the  com- 
pletion of  the  purchase  by  full  payment  of 
the  price,  the  legal  title  remains  in  the  ven- 
dor, and  is  subject  to  attachment  or  the  lien 
of  a  judgment  against  the  vendor  to  the  ex- 
tent of  his  interest  therein.  Such  lien,  how- 
ever, if  obtained  with  notice  of  the  escrow 
agreement,  is  subject  to  the  equity  of  the 
vendee.     May  v.  Emerson   (Ore.),  16-1129. 

Where  land  is  sold  and  the  deed  deposited 
in  escrow  pending  payment  of  the  purchase 
price,  a  creditor  of  tiie  vendor  who  .desires 
to  enforce  his  claim  against  the  latter's  right 
and  iitle  in  the  property  must  acquire  such 
right  and  title  by  judgment  and  execution 
sale,  a'nd  until  h^  does  so,  he  is  in  no  position 
to  demand  (paymeni;,  of  the  unpaid  balance^  of 
the  purchase  price  troni  the  vendee.  May  v. 
Emerson   (Ore.),  16^1^29.  •      ■ 

Tii  such  a,  ease, 'the  act  of  the  vendee  in 
paying  ,ins^iment^  of  the  purchase  price  to 


the  depositary  after  the  vendor's  interest  has 
been  sold  on  execution  and  purchased  by  a 
judgment  creditor,  does  not  constitute  a  for- 
feiture of  his  right  of  possession  under  the 
contract  of  sale,  so  as  to  enable  the  creditor 
to  oust  him  by  an  action  of  ejectment;  nor 
can  the  creditor  maintain  such  an  action,  in 
any  case,  until  he  has  placed  the  vendee  in 
default  by  tendering  him  a  deed  qnd,  de- 
mending  payment  ot  the  purchase  price. 
May  V.  Emerson  (Ore.),  16-1129. 

c.  Eights   of   creditors   of   vendee. 

Enforcement  of  vendor's  lien  against 
creditors  of  vendee  holding  irarranty 
deed.  .—  A  vendor  who  gives  a  warranty  deed 
to  a  purchaser  and  allows  the  purchaser  to 
obtain  credit  on  the  faith  of  the  ownership  of 
the  property,  will  not  be  allowed  to  claim  a. 
vendor's  lien  as  against  such  creditors.  The 
right  to  a  vendor's  lien  is  neither  a  legal  lien 
nor  an  interest  in  the  land,  but  merely  a 
right  recognized  by  courts  of  chancery  to  pro- 
tect the  general  equity  that  the  purchaser 
shall  not  enjoy  the  property  with  immunity 
from  his  agreement  to  pay  therefor.  Lar' 
schied  v.  Kittell  (Wis.),  20-576. 


VENDOB'S   LIEN. 

Soe  Vendoe  and  Puechaseb,  3  g. 

Existence  of  vendor's  lien  as  breach  of  repre- 
sentation of  sole  and  unconditional  own- 
ership of  property,  see  Insueance,  5  b 
(2)    (b). 

VENIRE. 


See  JUBT. 


VENUE. 


1.  In  Civil  Pboccedings,  1588. 

2.  In  Ceiminal  Peoceedings,  1589. 

a.  Validity  of  statutes,  1589. 

b.  Proper  place  for  trial,  1589. 

c.  Allegation  of  venue  in  indictment, 

1590. 

d.  Evidence  of  venue,  1590. 

See  Change  of  Venue. 

Certificate  of  acknowledgment,  see  AcknowLt 

EDQMENTS. 

Omission  of  venue  from  affidavit,   see  Affi- 
davits. 
Particular  actions  and  proceedings,  see  Bas- 

TAEDT ;     BUEGIAEY,  .  3  ;     EMBEZZI.EMENT, 

3;   Emine^tt  Domain,  9  c:   Libel  and 
Slandeb,  5.  '.  ., 

1.  In  Civil  Pboceedings,  ,  ■ 

Action  to^  enjoin  threatened  trei- 
pass  on  land  as  local  action.  >^  An  action' 
to  enjoin  a  threatened  trespass  upon  land  is 
a..:Iocal  action  and  mUst  bd  brought  In  the 
state  or  county  where  such ;  land  is 'Situated;. 
Ophir  Silver  .  Min,  i  Co-  -  v. .  Superior  Court 
(Cal.),  3-340.         ,  !■  r   i,f«/- 


VENUE. 
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Where  in  an  action  to  enjoin  a  threatened 
trespass  upon  lands  brought  in  the  state 
other  than  that  in  which  the  lands  are  Situ- 
ated, the  complaint  also  seeks  to  recover  the 
value  of  minerals  theretofore  removed  from 
the  lands,  but  a  reasonable  construction  of 
the  latter  allegations  presents  a  case  involv- 
ing the  determination  of  the  title  to  the 
realty,  the  action  should  be  dismissed  as 
without  the  jurisdiction  of  the  court.  Ophir 
Silver  Min.  Co.  r.  Superior  Court  (Cal.), 
3-340. 

Action  against  mnnioipal  corpora- 
tion as  local  action.  —  An  action  against 
a  municipal  corporation,  on  account  of  the 
natural  characteristics  of  a  corporation,  is 
inherently  a  local  action,  and  must  be 
brought  in  the  county  in  which  such  corpo- 
ration is  situated.  Nashville  v.  Webb 
(Tenn.),  4-1169. 

A  municipal  corporation  may  be  sued  in  a 
court  other  than  its  own;  and  where  an  ac- 
tion is  for  a  trespass  to  real  property,  it  must 
be  brought  in  the  county  or  place  where  the 
cause  of  action  has  arisen.  Baltimore  v. 
Meredith's  Ford,  etc.,  Turnoike  Go.  (Md.), 
10-35. 

Action  to  cancel  contract  for  sale  of 
land  and  recover  price  paid  as  transi- 
tory action.  —  An  action  to  cancel  a  con- 
tract for  the  sale  of  land  on  the  ground  of 
fraud,  and  for  the  recovery  of  the  purchase 
price  paid  by  the  vendee  before  the  discovery 
of  fraud,  in  which  it  does  not  appear  that 
the  vendors  had  title  to  the  land,  and  in 
which  no  relief  as  to  real  estate  record  is  in- 
volved, is  a  transitorv,  not  a  local,  action. 
State  V.  District  Court  (Minn.),  3-725. 

Venue  of  action  on  open  account  for 
services  rendered.  —  The  provision  of  the 
Montana  Code  to  the  effect  that  actions  upon 
contracts  may  be  tried  in  the  county  in  which 
the  contract  was  to  have  been  performed  con- 
templates express  contracts,  and  an  action 
to  recover  upon  an  open  account  for  medical 
services  is  triable,  not  in  the  county  where 
the  services  were  performed,  but  in  the 
county  where  the  defendant  resides,  under 
other  provisions  of  the  code.  Bond  v.  Hurd 
(Mont.),  3-566. 

In  an  action  to  recover  upon  an  open  ac- 
count for  medical  services,  the  plaintiff  can- 
not abridge  the  right  of  the  defendant  to  have 
the  action  tried  in  the  county  of  his  residence 
by  joining  in  the  same  complaint  another 
cause  of  action  which  might  be  construed  as 
triable  in  the  county  of  the  plaintiff's  resi- 
dence.     Bond  V.  Hurd    (Mont.),  3-566. 

Effect  of  constitutional  provision 
fixing  venue  for  suits  against  joint  de- 
fendants. —  The  constitution  in  fixing  the 
venue  in  suits  against  ioint  defendants  was 
intended  to  be  exhaustive  and  not  to  leave  a 
hiatus  in  which  the  right  to  brins;  a  single 
suit  against  joint  defendants  might  be  lost 
because  of  the  want  of  jurisdiction  to  apply 
the   remedy.       Cox    r.    Strickland    (Ga.),    1- 

870.  ,       ^     . 

Validity  of  jndgment  rendered  in 
county  where  venue  improperly  laid.  — 

When    an   action   is   prosecuted   to   judgment 


against  a  municipal  corporation  in  the  courts 
of  a  county  other  than  the  one  wherein  such 
defendant  corporation  is  situated,  such  a 
judgment  is  wholly  void  and  its  enforcement 
will  be  restrained  by  injunction.  Nashville 
V.  Webb   (Tenn.),  4-1169. 

The  Tennessee  statute  providing  that  an 
action  when  brought  in  the  wrong  county 
may  be  prosecuted  to  a  termination,  unless 
abated  by  plea  of  the  defendant,  docs  not 
apply  to  a  local  action  when  brought  in  tlie 
wrong  county,  since  consent  itself  cannot  give 
jurisdiction.'  Nashville  v.  Webb  (Tenn.),  4- 
1169. 

Reversal  of  judgment  for  -want  of 
proof  of  venue  as  laid.  —  When  a  declara- 
tion shows  the  jurisdiction  of  the  court  and 
no  plea  in  abatement  has  been  filed,  the  judg- 
ment will  not  be  reversed  for  want  of  proof 
of  the  venue  as  laid.  Snyder  v.  Philadelphia 
(W.  Va.),  1-225. 

2.  In  Cbiminal  Proceedings. 
a.  Validity  of  statutes. 

Validity  of  statute  providing  for 
trial  in  county  adjoining  county  iirhere 
crime  committed.  —  It  is  within  the  power 
and  discretion  of  the  legislature  of  a  state 
to  provide  that  a  person  charged  with  crime 
may  be  indicted  and  tried  in  any  county 
which  adjoins  the  county  in  which  the  crime 
is  alleged  to  have  been  committed.  State  v. 
Lewis   (N.  Car.),  9-604. 

The  North  Carolina  statute  making  lynch- 
ing an  offense  and  providing  that  the  offender 
may  be  indicted  and  tried  in  any  county 
which  adjoins  the  county  in  which  the  crime 
has  been  committed  is  a  valid  and  constitu- 
tional enactment.  State  v.  Lewis  (N.  Car.), 
9-604. 

Validity  of  statute  fising  venue  of 
crime  committed  in  ttvo  counties.  — 
Statutes  fixing  the  venue  of  the  prosecution 
for  an  offense  committed  in  two  counties  held 
not  to  violate  a  constitutional  guaranty  that 
every  person  accused  of  crime  shall  have  a 
speedy  trial  by  the  jury  of  the  vicinage. 
Commonwealth  i\  Jones   (Ky.),  4-1192. 

b.  Proper  place  for  trial. 

Division  of  county  after  commission 

of  crime.  —  If  a  county  is  divided,  and  a 
portion  of  its  territory  enters  into  the  forma- 
tion of  new  territory,  a  criminal  ease  pend- 
ing in  a  court  of  the  original  county,  which 
involves  an  offense  committed  before  "the  divi- 
sion in  the  territory  embraced  within  the 
limits  of  the  new  county,  cannot  properly  be 
tried  in  the  court  of  the  original  county,  over 
a  timely  objection  made  by  the  accused  rais- 
ing the  question  of  jurisdiction.  Pone  r 
State   (Ga.),  4-551.  ^ 

Under  the  Georgia  constitution,  one  ac- 
cused of  crime  cannot  be  deprived  of  the 
right  to  be  tried  in  the  county  where  the 
offense  was  committed  by  the  creation  of  a 
new  county  while  the  case  is  pending  against 
him.  Such  a  person  has  a  right  to  demand 
a    trial    in    the   county   which   embraces    the 
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territory  where  the  offense  was  committed, 
and  though  the  act  creating  the  county  and 
the  general  law  of  the  state  may  be  silent 
upon  the  transfer  of  criminal  cases,  under 
such  circumstances  the  court  in  which  the 
case  is  pending  has  the  inherent  power  to 
order  a  transfer  of  the  case  to  a  proper  court 
in  the  new  county,  and  that  court  has  like 
power  to  take  jurisdiction  of  the  case  and 
carry  the  same  to  judgment.  Pope  v.  State 
(Ga.),  4-551. 

Crime  committed  in  ttro  counties.  — 
Under  the  Kentucky  statutes  courts  of  both 
counties  have  concurrent  jurisdiction  of  an 
offense  committed  partly  in  one  county  and 
partly  in  another,  but  the  assumption  of  ju- 
risdiction by  the  courts  of  one  county  de- 
prives the  courts  of  the  other  county  of 
jurisdiction  to  try  the  offender.  Common- 
wealth V.  Jones   (Ky.),  4-1192. 

Connty  irhere  crime  committed.  —  An 
allegation  in  an  indictment  that  the  offense 
was  committed  in  a  certain  county  confers 
jurisdiction  to  try  the  cause  upon  a  court  of 
criminal  jurisdiction  of  that  county.  Welty 
V.  Ward   (Ind.),  3-556. 

c.  Allegation  of  venue  in  indictment. 

Necessity  of  direct  allegation.  —  An 

indictment  is  not  defective  for  failure  to 
contain  an  express  allegation  as  to  the  venue, 
where  from  the  statement  of  facts  constitut- 
ing the  crime  the  venue  is  clearly  shown. 
Manning  v.   State    (Tex.),  3-867. 

Necessity  of  alleging  that  crime  Tvai 
not  committed  on  federal  property 
within  jurisdiction.  —  In  a  criminal  prose- 
cution in  a  state  court,  an  information  which 
charges  that  a  crime  was  committed  in  a  cer- 
tain county  within  the  general  jurisdiction 
of  the  court  sufficiently  alleges  the  venue,  al- 
though a  national  military  reservation  of 
which  the  federal  courts  have  jurisdiction  is 
situated  within  the  county  and  the  informa- 
tion contains  no  averment  that  the  crime  was 
not  committed  on  the  reservation.  State  v. 
Tnlly  (Mont.),  3-824. 

d.  Evidence  of  venue. 

Judicial     notice     of      toxmshlps     In 

county.—  The  venue  of  a  crime  is  sufficiently 
proven  by  the  testimony  of  a  witness  that  his 
residence,  at  which  the  crime  was  committed, 
is  at  it  named  town,  and  that  he  is  a  resident 
of  a  named  township,  as  judicial  notice  will 
be  taken  that  a  certain  town  is  in  the  county 
in  which  the  cause  is  pending,  and  the  infer- 
ence will  be  drawn  that  a  named  township  is 
the  one  of  that  name  in  such  county.  State 
17.  Meyer   (la.),  14-1. 

Necessity  of  direct  evidence  -where  all 
facts  and  circumstances  show  venue.  — 
In  the  prosecution  of  a  criminal  case,  it  is 
not  essential  that  the  venue  of  the  crime 
should  be  proven  in  express  terms,  provided 
it  is  established  by  all  the  facts  and  circum- 
stances in  the  case,  beyond  a  reasonable 
doubt,  th!\t  the  crime  was  committed  in  the 
county  and  state  as  alleged  in  the  indictment. 
State  V.  Dickerson   (Ohio),  11-1181. 


Rights  of  defendant  where  evidence 
shows  prosecution  in  wrong  oonnty  — 

In  a  criminal  prosecution,  if  the  evidence 
shows  that  the  offense  was  committed  in  an- 
other county  than  that  laid  in  the  indict- 
ment and  in  which  the  trial  is  being  held, 
the  defendant  is  entitled  to  a  verdict  of  not 
guilty  in  the  absence  of  a  statute  providing 
otherwise.     Welty  v.  Ward  (Ind.),  3-556. 

In  a  criminal  prosecution,  if  the  evidence 
shows  that  the  offense  was  committed  in  an- 
other county  than  that  laid  in  the  indict- 
ment, and  in  which  the  trial  is  being  held, 
the  defendant  is  entitled  to  a  verdict  of  not 
guilty,  and  such  verdict  is  a  bar  to  a  second 
prosecution  in  the  same  county  for  the  same 
offense,  but  will  not  prevent  indictment, 
prosecution,  and  conviction  in  the  county 
where  the  offense  was  actually  committed. 
Welty  V.  Ward  (Ind.),  3-556. 


VEBACITT. 

Character  of  accused  for  truth  and  veracity, 

see  Homicide,  6  a  (2)    (b). 
Words    affecting    veracity    as    libelous,    see 

Libel  and  Slander,  2  e. 


VERBAI.  AGREEMENTS. 

See  Frauds,  Statute  of. 

VERDICT. 

See  Criminal  Law,  6;  Trial,  8. 

Appeal  from  order  denying  motion  to  correct 

verdict,  see  Appeal  and  Error,  4  a. 
Directing   verdict,   see   Criminal  Law,   6   r 

(1) ;  Trial,  6. 
Impeachment  of  verdict  by  affidavit  of  juror, 

see  Criminal  Law,  7;  Jury,  7  d  (2). 
Sufficiency  of  evidence  to  support  review  on 

appeal,  see  Appeal  and  Evidence,  12 

1  (3). 

VERIFICATION. 

See  Admiralty;  Indictments  and  Informa- 
tions, 3;  Pleading,  1. 

Amendment  of  unverified  plea,  see  Plead- 
ing, 9  e  ( 1 ) . 

Sufficiency  of  verification  of  bill  by  affidavit 
of  solicitor,  see  Injunctions,  3  c   (2). 

Verification  of  pleading  by  corporation,  see 
Pleading,  1. 


VESSELS. 

See  Ships  and  Shipping. 

VESTED  REMAINDERS. 

See  Bemainders, 


VESTED  RIGHTS  —  VOTEES. 
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VESTED   RIGHTS. 

Exemption  from  jury  service,  see  Jt^t,  3. 
Interference  with  vested  rights,  see  Consti- 
tutional Law,  14. 


VETERANS. 

Kxemptiou  from  occupation  taxes,  see  Li- 
censes, 3. 

Preference  of  veterans  in  appointment  of  pub- 
lic oflScers  or  employees,  see  Mdnicipal 

COBPOBATIONS,      14;      PUBUC      OfFICEBS, 

3  a   (3). 

VETO. 

Power   of   mayor,    see   Municipal   Cobfoba- 

TIONS,  5  b. 
Veto  of  bills  of  executive,  see  Statutes,  1  e. 


VIBRATION. 

Liability  for  vibration  caused  by  blasting, 
see  Explosions  and  Explosives,  4. 

Liability  of  railroads  for  vibration  in  opera- 
tion of  road,  see  Railboaos,  7  b. 


VICE-FRINCIPAI.. 

See  Masteb  and  Servant,  3  f  (1). 

VICINAGE. 

Jury  of  the  vicinage,  see  Jubt,  1  a. 
Right  to  trial  by  jury  of  vicinage,  see  Cbim- 
INAL  Law,  6  b;  Venue,  2. 

VI  ET   ARMIS. 

See  Tbebpass. 

VIEW. 

Right   of  accused  to  be  present  at  view  by 

jury,  see  Criminal  Law,  6  c  (4). 
View  of  premises  by  judge,  see  Trial,  9. 
View  of  premises  by  jury,  see  Trial,  7. 

VILLAGES. 

See  Municipal  Corporations. 
Powers   and  duties  of  village   as  to  streets, 
see  Streets  and  Highways,  3. 

VIOLENCE. 

Actual  violence  as  element  of  forcible  entry, 
see  Forcible  Entry  and  Detainer. 

Necessity  of  personal  violence  to  constitute 
cruel  and  inhuman  treatment,  see  Di- 
vorce, 2  b. 


VISITORS. 

Control  of  corporations,  see  Corporations,  3. 

VOICE. 

Identification  by  voice,  see  CHiminal  Law, 
6  n  (2). 

VOIDABLE   CONTRACTS. 

Disa£Srmance  by  infants,  see  Infants,  2  b. 

VOIDABLE   TRANSFERS. 

By  bankrupt,  see  Bankruptcy,  10. 

VOID  JUDGMENTS. 

Collateral  attack,  see  Judgments,  10. 

Ground  for  habeas  corpus,  see  Habeas  Cor- 
pus, 2. 

Right  to  appeal  from,  see  Appeal  and  Error, 
4  a. 

VOLUNTARY. 

Necessity  that  confession  sliould  be  volun- 
tary, see  Criminal  Law,  6  n  (11)    (b). 


VOLUNTARY  AGREEMENT   TO 
FIGHT. 

■See  Assault  and  Batteby,  2  b. 


VOLUNTARY  ASSOCIATIONS. 

See  Societies  and  Unincorporated  Associa- 
tions. 


VOLUNTARY  EXPOSURE. 

Attempting    to    save    life    or    property,    see 

Negligence,  7  d. 
Risks    excepted    in    accident    insurance,    see 

Insurance,  8  b  ( 1 ) . 


VOLUNTARY  MANSLAUGHTER. 

See  Homicide,  4  a. 

VOLUNTARY  PAYMENTS. 

See  Payment,  4. 

VOTERS. 

See  Elections. 

Right  to  vote  in  corporate  elections,  see  Cnn- 
POBATIONS,  8  e  (2). 
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VOTING  MACHINES. 

See  Elections,  1  d  (2). 

VOYAGE. 

Termination  of  voyage,  see  Seamen,  2. 

WAGER. 

See  Gaming  and  Gaming  Houses. 

WAGES. 

Assignment  of  unearned  wages,  see  Assign- 
ments, 1  b;  Bankruptcy,  9. 

Exemption  of  wages  from  execution,  see 
Executions,  5. 

Laborers'  liens  for  wages,  see  Liens. 

Eeceipt  of  wages  by  discharged  seaman  as 
release  of  claim  for  wrongful  discharge, 
see  Seamen,  3  b. 

Regulation  of  payment  of  wages,  see  Consti- 
tutional Law,  5  c  9;  15  a;  Master 
AND  Sebvant,  1  d;  2  a. 

Right  of  child  to  recover  wages,  see  Parent 
AND  Child,  6. 

Who  are  wage  earners  within  bankruptcy 
law,  see  Bankruptcy,  2. 

WAIVER. 

Acceptance  of  rent  as  waiver  of  forfeiture  of 
lease,  see  Landlord  and  Tenant,  3  g. 

Acquiescence  in  violation  of  building  restric- 
tions, see  Deeds,  3  c. 

Antenuptial  agreement  waiving  dower,  see 
Husband  and  Wife,  2  a  (3)  4 

Attachment  as  waiver  of  Hen  of  chattel  mort- 
gage, see  Chattel  Mortgages,  7. 

Attachment  lien,  see  Attachment,  5. 

Breach  of  contract  of  employment,  see  Mas- 
ter AND  Servant,  1  e. 

Breach  of  contract,  see  Contracts,  5  b   ( 3 ) . 

By-laws  regarding  payment  of  dues,  see 
Building  and  Loan  Associations,  1. 

Capacity  of  plaintiff  to  sue,  see  Pleading, 
11  b. 

Compensation  in  condemnation  proceedings, 
see  Eminent  Domain,  7  f. 

Conditions  in  insurance  policy,  see  Insur- 
ance, 3c  (4). 

Conditions  waived  by  rejection  of  goods  by 
purchaser,  see  Sales,  6  b. 

Constitutional  immunity  from  self-crimina- 
tion, see  Witnesses,  4  g  (7). 

Damages  for  delay  in  furnishing  transporta- 
tion facilities,  see  Carriers,  4  f  (2). 

Defect  in  indictment  waived  by  joinder  in 
issue,  see  Indictments  and  Informa- 
tions, 4. 

Defects  in  complaint  waived  'by  answer,  see 
Death  by  Wrongful  Act,  4. 

Defects  in  pleading,  see  Pleading,  11. 

Defense  of  statute  of  frauds,  see  Frauds, 
Statute  of,  12  c. 


Disqualification  of  judge,  see  Judges,  4  b 
(4)- 

Errors  waived  in  appellate  court,  see  Appeal 
AND  Error,  12  i. 

Factor's  lien,  see  Factors,  5. 

Failure  to  make  demand  before  suing  in  re- 
plevin, see  Replevin,  3. 

Failure  to  make  timely  objection  to  evidence, 
see  Criminal  Law,  6  m    (9). 

Forfeiture  of  membership  in  benevolent  as- 
sociation, see  Benevolent  or  Bene- 
ficial Associations,  6  b. 

Illegal  arrest,  see  Arrest,  4. 

Immunity  from  second  jeopardy,  see  Crim- 
inal Law,  5  c. 

Irregularity  in  arrest,  see  False  Imprison- 
ment, 1. 

Liens,  see  Attachment,  5;  Chattel  Mort- 
gages, 7;  Mechanics'  Liens,  2  g; 
Vendor  and  Purchaser,  3  g  (2). 

Mechanic's  lien,  see  Mechanics'  Liens,  9. 

Misjoinder  of  causes  of  action,  see  Plead- 
ing, 11  b. 

Oath  of  witness,  see  Witnesses,  2. 

Objections  to  change  of  judge  in  criminal 
ease,  see  Judges,  5. 

Objections  to  competency  of  witnesses,  see 
Witnesses,  3  b   (10). 

Objections  to  irregularity  of  grand  jury,  see 
Grand  Jury,  4. 

Objections  to  juror  waived  by  failure  to 
examine,  see  Jury,  6  d. 

Performance  of  Contract,  see  Contracts,  5. 

Parol  waiver  of  covenant  against  subletting, 
see  Landlord  and  Tenant,  3  e   ( 1 ) . 

Pleading  to  merits  as  waiver  of  defects 
in  process,  see  Summons  and  Proc- 
ess, 1. 

Privilege  of  witness,  see  Grand  Jury,  5  c. 

Privilege,  see  Witnesses,  3  d   (7). 

Requirement  of  notice  of  claim  against  city 
for  damages,  see  Municipal  Corpora- 
tions, 9  f. 

Right  of  accused  to  be  confronted  by  wit- 
nesses, see  Criminal  Law,  6  c    (6). 

Right  of  administration,  see  Executors  and 
Administrators,  2  b. 

Right  of  privacy,  see  Privacy,  Right  of. 

Right  of  purchaser,  to  inspect  goods,  see 
Sales,  6  a. 

Right  to  be  present  at  rendition  of  verdict, 
see  Criminal  Law,  6  r   (5). 

Right  to  discharge  servant,  see  Master  and 
Servant,  1  c  (3). 

Right  to  dower,  see  Dower,  2  c. 

Right  to  jury  trial,  see  Jury,  1  e. 

Right  to  question  validity  of  gift  to  charity, 
see  CHABiriES,  4. 

Right  to  speedy  trial  waived  by  consent  to 
continuance,  see  Criminal  Law,  6  e 
(i). 

Right  to  suppress  deposition,  see  Depo- 
sitions, 7. 

Right  to  time  to  prepare  for  trial,  see  Crim- 
inal Law,  6  c(3).' 

Right  to  mechanic's  lien,  see  Mechanics' 
Liens,  2. 

Right  to  remove  cause  to  federal  court,  see 
Removal  of  Causes,  4. 

Right  to  waive  tort,  see  Set-off  and 
Counterclaim,  1  a. 
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Eiglit  to  waive  tort,  see  Troveb  and  Conver- 
sion, 4. 

Statute  of  limitations,  see  Limitation  op 
Actions,  8. 

Statutory  mode  of  selecting  jurors,  see  Jury, 
4  b. 

Validity  and  effect  of  waiver  of  protest,  see 
Bills  and  Notes,  9  b. 

Vendor's  lien,  see  Vendor  and  Purchaser, 
.  3g  (2). 

\  erification  of  information,  see  Indictments 
AND  Informations,  3. 

Voluntary  appearance  as  waiver  of  process, 
see  Summons  and  Process,  1. 


WALKING  DELEGATE. 

See  Labor  Combinations. 

WANTONNESS. 

See  Neguoence. 

WAR. 

Contraband  of  war,  see  International  Law. 

WARD. 

See  Guardian  and  Ward. 

WARDEN. 

Power  of  warden  to  inflict  corporal  punish- 
ment upon  prisoner,  see  Prisons. 

WAR   DEPARTMENT. 

Jurisdiction  over  navigable  waters,  see 
Waters  and  Watercourses. 

WAREHOUSES. 

\.  Rights,  Duties,  and  Liabilities  of 

Warehouseman,   1593. 
2.  Warehouse  Receipts,   1594. 

Delivery  of  key  as  delivery  of  goods  in  ware- 
house, see  Sales,  3. 

Liability  of  carrier  as  warehouseman,  see 
Carriers,  4  e. 

Parol  evidence  to  explain  receipt,  see  Bail- 
ment, 2. 

Taxation  of  property  held  by  warehousemen, 
see  Taxation,  3  b. 

1.  Rights,  Duties,  and  Liabilities  op 
Warehouseman. 

Definition     of    -nrarehouseman.    —    A 

warehouseman  may  be  defined  as  one  who  re- 
ceives and  stores  goods  as  a  business  for  a 
compensation  or  profit.  There  is  nothing  in 
the   Pennsylvania  statute  making  warehouse 


receipts  negotiable  which  requires  a  ware- 
houseman to  hold  himself  out  to  the  general 
public  as  such.  National  Union  Bank  v. 
Shearer   (Pa.),  17-664. 

What  are  warehouses  of  class  "A" 
under  Illinois  statute.  —  Under  the  Illi- 
nois statute,  public  warehouses  of  the  class 
designated  as  "A"  are  elevators  or  store- 
houses where  grain  or  other  property  is 
stored  for  a  compensation,  and  which  are 
bound  to  serve  the  public  by  accepting  and 
storing  grain  or  property  tendered  for  stor- 
age by  any  and  all  persons  indiscriminately. 
People  ecc  rel.  Healy  v.  Illinois  Cent.  R.  Co. 
(111.),  13-285. 

Nature  of  contract  prhere  depositor 
has  option  to  demand  goods  or  market 
price.  —  Where  grain  is  deposited  in  a 
warehouse  under  an  agreement  that  in  the 
usual  course  of  business  the  grain  may  be 
mixed  and  commingled  with  other  grain  of 
the  same  kind,  and  that  the  depositor  may 
demand  a  return  of  an  equal  quantity  of  the 
grain  of  a  like  kind  as  that  delivered,  or  the 
market  price  of  the  grain  at  the  time  the  de- 
mand is  made,  such  a  transaction  constitutes 
a  sale,  and  not  a  bailment,  as  the  title  to  the 
grain  passes  to  the  warehouseman  at  the 
time  of  the  delivery,  and  the  fact  that  the 
warehouseman  has  an  option  to  pay  for  the 
grain  in  kind  or  in  money  does  not  change 
the  local  effect  of  the  transaction.  Savage 
V.  Salem  Mills  Co.   (Ore.),  10-1065. 

Duty  of  warehouseman  -with  relation 
to  goods  stored.  —  A  warehouseman  is  not 
an  insurer  of  goods  received  for  storage,  nor 
is  he  required  to  provide  a,  building  which  is 
secure  from  danger  from  within  or  without 
that  could  not  be  foreseen  or  provided 
against.  He  is  required  not  only  to  place 
such  goods  in  a  building  reasonably  adequate 
and  safe  against  danger  from  within,  but 
should  exercise  due  care  to  store  them  in  a, 
place  where  they  will  not  be  exposed  to  un- 
usual hazards  from  without.  Wiley  v.  Locke 
tKan.),  19-241. 

In  the  absence  of  an  express  agreement  the 
law  implies  that  a  warehouseman  for  com- 
pensation will  exercise  reasonable  care  to 
protect  and  preserve  property  intrusted  to 
him  for  safekeeping,  and  imposes  a  liability 
for  a  loss  resulting  from  his  failure  in  that 
respect.  _  Wiley  v.  Locke  (Kan.),  19-241. 
Liahlity  of  warehouseman  for  goods 

stored    in    violation    of   contract.    A 

warehouseman  who  contracts  to  store  the 
goods  of  another  in  a  brick  building,  but  in 
violation  of  his  agreement  stores  them  in  an 
adjoining  wooden  building,  sheeted  with  iron, 
which  is  less  secure,  and  the  goods  are  burned 
in  a  fire  which  did'  not  destroy  the  brick 
building  or  its  contents,  is  liable' for  the  loss 
of  the  goods.  Wiley  v.  Locke  (Kan.),  19- 
241. 

Estent  of  liability  of  warehouseman 
to  customer  having  right  to  demand 
goods  or  price.  —  Where  grain  is  delivered 
to  a  milling  company  maintaining  a  deposi- 
tory for  grain  for  which  a  receipt  is  issued 
to  the  owner,  who  according  to  the  usage  and 
custom  of  the  business  can  either  demand  a 
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return  of  the  grain  in  kind  or  payment  there- 
for at  the  market  price  at  the  time  of  the 
demand,  and  such  demand  is  made,  the  value 
of  the  grain  becomes  due  and  payable  at  the 
time  of  the  demand,  and  should  bear  interest 
from  that  time.  Savage  v.  Salem  Mills  Co. 
(Ore.),  10-1065. 

Pleading  in  action  for  losi  of  goods. 
—  In  an  action  to  recover  for  the  loss  of 
goods  intrusted  to  a  warehouseman  it  is  com- 
petent for  the  owner  to  set  up  his  cause  of 
action  in  two  counts:  one  upon  an  express 
agreement  as  to  the  character  of  the  build- 
ing in  which  the  goods  are  to  be  stored  and 
the  care  to  be  exercised,  and  another  based 
on  the  implied  undertaking  of  the  warehouse- 
man to  exercise  reasonable  care  in  providing 
an  adequate  and  safe  place  for  the  goods  de- 
livered to  him  for  safekeeping.  Wiley  ». 
Locke   (Kan.),  19-241. 

Snfficiency  of  evidence  of  relation.  — 
In  an  action  of  replevin  to  recover  goods  on 
storage  in  a  building  belonging  to  the  defend- 
ant, evidence  examined  and  held  sufficient  to 
warrant  a  finding  that  the  defendant  was  a 
warehouseman.  National  Union  Bank  v. 
Shearer  (Pa.),  17-664. 

2.  Warehouse  Eeceipts. 

Requisites    of    Tvarehonae    receipt.   — 

The  law  does  not  require  warehouse  receipts 
to  be  in  any  particular  form.  Any  instru- 
ment which,  by  express  language  or  fair  im- 
plication, involves  an  acknowledgment  by  the 
signer  of  his  possession  of  designated  goods 
of  another  on  storage,  and  an  obligation  to 
deliver  them  to  a  specified  person,  or  to  his 
order,  or  to  bearer,  on  return  of  the  instru- 
ment, constitutes  such  a,  receipt.  National 
Union  Bank  t'.   Shearer    (Pa.),   17-664 

Necessity  of  indorsement  of  receipt 
on  negotiation  thereof.  —  For  all  pur- 
poses the  transfer  of  goods  in  storage  in  a 
warehouse  is  complete  upon  delivery  of  the 
warehouse  receipt,  with  intent  to  transfer 
title  to  the  goods  represented  thereby,  and 
an  indorsement  of  the  receipt  adds  nothing 
to  the  effectiveness  of  such  delivery.  The 
Pennsylvania  statute,  while  permitting,  does 
not  require  transfer  of  warehouse  receipts  by 
indorsement.  National  Union  Bank  f. 
Shearer   (Pa.),  17-664. 

Effect  of  secret  agreement  between 
Trarehouseman  and  owner  on  bona  flde 
holder  of  receipt.  —  In  view  of  the  Penn- 
sylvania statute  which  makes  warehouse  re- 
ceipts negotiable,  it  must  be  held  that  the 
rights  of  the  holder  of  such  a  receipt  cannot 
be  defeated  or  affected  by  any  secret  arrange- 
ment between  the  warehouseman  and  the 
ownor  of  the  aoods.  National  Union  Bank 
V.  Shearer    (Pa.),  17-664. 

Admissibility  of  parol  evidence  to 
vary  receipt.  —  Where  a  receipt  is  issued 
by  a  warehouseman  and  accepted  by  the 
owner  of  the  goods  stored  as  containing  the 
terms  and  conditions  upon  which  the  com- 
modity is  delivered  and  received,  it  becomes 
a  contract  between  the  parties,  and  cannot 
be  contradicted  or   varied   by  parol;   but  if 


the  receipt  is  silent  as  to  the  terms  of  the 
contract,  parol  evidence  is  admissible  to  show 
the  terms  thereof,  or,  if  the  language  of  the 
receipt  is  ambiguous  or  uncertain,  the  con- 
tract may  be  interpreted  in  the  light  of  the 
surrounding  circumstances.  Savage  v.  Salem 
Mills  Co.   (Ore.),  10-1065. 

WARNINGS. 

Approaching  railroad  trains,  see  Railroads, 
8  b   (3). 

Approaching  street  cars,  see  Street  Rail- 
ways, 8a  (5). 

Duty  of  master  to  warn  servants  of  danger, 
see  Master  and  Servant,  3  d. 


WARRANTS. 

Arrest  on  void  warrant,  see  False  Imprison- 
ment, 2. 

Arrest  without  warrant,  waiver  of  objection, 
see  False  Imprisonment,  1. 

Consolidation  of  warrants  for  violating  Sun- 
day laws,  see  Sundays  and  Houdats, 
1  c. 

Defect  in  warrant  as  ground  for  habeas 
corpus,  see  Habeas  Corpus,  2. 

Discretion  of  magistrate  as  to  issuance  of 
warrant,  see  Criminal  Law,  3. 

Enforcement  of  void  municipal  bonds  as 
warrants,  see  Municipal  Cobporations, 
8  e   (1). 

Interest  on  county  warrants,  see  Counties, 
3. 

Issue  of  warrant  without  jurisdiction,  see 
False  Imprisonment,  2. 

Limitation  of  actions  on  municipal  warrants, 
see  Limitation  op  Actions,  4  a  (2) 
(a). 

Married  woman's  warrant  of  attorney  to  con- 
fess judgment,  see  Husband  and  Wife, 
1  b. 

Necessity  in  making  arrest,  see  Arrest,  2. 

Procuring  issuance  of  search  warrant  as  ma- 
licious prosecution,  see  Malicious 
Prosecution,  1  a. 

Search  warrants,  see  Searches  and  Seizures. 

Validity  of  warrant  of  arrest  reciting  offense 
under  void  amendatory  statute,  see 
Criminal  Law,  3. 

Warrant  of  attorney  to  confess  judgment,  see 
Judgments,  15. 


WARRANTY. 

See  Sales,  4. 

Agent's  liability  for  warranty  of  goods  sold, 
see  Agency,  3  c. 

Answers  in  applications  for  insurance,  se« 
Insurance,  3  c  (3) ;  5  f  (6). 

Answers  in  applications  for  membership  in 
beneficial  association,  see  Benevolent 
OB  Beneficial  Associations,  4. 

Estoppel  of  grantor  to  plead  statute  of  limi- 
tations in  action  for  breach  of  war- 
ranty, see  Limitation  of  Actions,  8. 

Evidence  of  warranty,  see  Deeds,  4. 
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Implied  warranty  in  sale  of  stock,  see  Cor- 
porations, 8b   (2). 

Liability  of  decedent's  estate  for  breach  of 
warranty,  see  Bxecutobs  akd  Admin- 
istrators, 9. 


WASTE. 

Action  by  tenant  in  common  against  cotenant 
for  waste,  see  Joint  Tenants  and  Ten- 
ants  IN   C0MM»N,   2. 

Conservation  of  natural  resources,  see  Mines 

and  Minerals,  9. 
Liability  of  life  tenant  for  waste,  see  Life 

Estates,  2  b. 
Right  of  policyholders  to  equitable  relief  for 

waste  by  officers,  see  Insurance,  1  a. 
Statutory    regulations    to    prevent    waste    of 

gas,  see  Gas  and  Gas  Companies,  6. 

Injiinctlon    to    restrain    mraste.   —   In 

Georgia,  when  the  power  of  a  court  of  equity 
is  invoked  to  prevent  threatened  injuries  to 
realty,  the  old  common-law  distinction  be- 
tween waste  and  trespass  still  exists,  and  an 
injunction  may  issue  to  prevent  the  commis- 
sion of  waste,  although,  if  committed,  it  may 
not  be  irreparable  in  damages  and  the  party 
threatening  to  commit  it  may  be  solvent ;  but 
the  rule  is  otherwise  as  to  mere  trespass. 
Brigham   v.  Overstreet   (Ga.),   11-75. 

Right  of  county  holding  claim  for 
taxes  to  maintain  snit  to  restrain 
waste.  —  Where  taxes  against  real  estate 
are  past  due  and  unpaid,  the  county  by  which 
the  taxes  have  been  levied  may  maintain  a 
suit  to  restrain  waste  by  acts  that  will  re- 
duce the  value  of  the  property  to  an  amount 
insuflBcient  to  pay  the  taxes.  Lancaster 
County  V.  Fitzgerald    (Neb.),   13-88. 

In  order  to  maintain  such  suit  it  is  not 
necessary  that  the  county  shall  first  become 
a  purchaser  of  the  property  at  tax  sale.  Lan- 
caster County  V.  Fitzgerald  (Neb.),  13-88. 


WATER. 

See  Waters  and  Watercourses. 
Duty  of   carrier   to   supply   passengers   with 
drinking  water,  see  Carriers,  6  e   (5). 


WATER   COMPANIES. 

Sec  Waters  and  Watebcourses,  4. 

WATERS  AND  WATERCOURSES. 

1.  Underground  Waters,  1596. 

2.  Surface  Waters,  1596. 

a.  What    constitute   surface   waters, 

1596. 

b.  Rights  and  liabilities  of  owners, 

1597. 

3.  Watercourses,  1597. 

a.  Definitions,  1597. 

b.  Rights  of  riparian  owners,  1598. 


(1)  In  general,   1.598. 

(2)  Ownership    of    land    under 

water,    1599. 

(3)  Diversion,  1599. 

(4)  Obstructions,   1600. 

(5)  Pollution,   1601. 

(6)  Embankments,  1602. 

(7)  Actions,  1602. 

(a)  In  general,   1602. 

(b)  Measure  of  damages. 

1602. 

(c)  Defenses,   1603. 

(d)  Pleading,  1603. 

(e)  Evidence,   1603. 

(f)  Instructions,    1604. 
4.  Waterworks  and  Water  Companies, 

1604. 

a.  Statutory  regulations,   1604. 

b.  Water  rates,   1604. 

(1)  Statutory  regulation,   1604. 

(2)  Amount  of  rates,   1605. 

(3)  Installation       of       meters, 

1605. 

c.  Contracts     for     fire     protection, 

1606. 

d.  Liability    of    water    company    to 

trespassers,  1606. 

e.  Acquisition     of     waterworks     by 

municipality,  1606. 

See  Canals;  Drains;  Ferries;  Irrigation; 
Levees. 

Canals  as  navigable  waters,   see  Canals,  2. 

Condemnation  of  interests  in  water,  see  Emi- 
nent Domain,  5. 

Consumer  of  water  as  personally  interested 
in  suit  to  enjoin  increase  of  water  rates, 
see  Judges,  4  a. 

Damages  for  destruction  of  spring,  see  Dam- 
ages, 9  c. 

Erection  of  wharves,  see  Wharves. 

Leakage  of  water  as  nuisance,  see  Nuisances 
1  b. 

Liability  for  injuries  by  freezing  of  water 
pipes  in  demised  premises,  see  Land 
LORD  and  Tenant,  5  h   (4). 

Liability  of  abutting  owners  to  defray  eX' 
pense  of  laying  water  pipes  in  street 
see  Special  or  Local  Assessments,  2. 

Liability  of  landlord  for  water  supply  for 
tenant,  see  Landlord  and  Tenant,  5  g. 

Liability  of  municipality  for  discharge  of 
sewage  in  stream,  see  Municipal  Cor 
PORATIONS,  9  b    (2). 

Liability  of  municipality  for  failure  to  fur 
nish  water  for  fire  protection,  see  Mu 
NiciPAL  Corporations,  9  a. 

Liability  of  municipality  for  injuries  in  con 
struction  and  operation  of  waterworks 
see  Municipal  Corporations,  9  b  (1). 

Liability  of  railroad  for  obstructing  flow  of 
water,  see  Railroads,  7  e. 

License  to  sell  intoxicating  liquors  on  inter- 
state ferry  boat,  see  Licenses,  2  a. 

Obstruction  of  stream  as  public  nuisance  see 
Nuisances,  2  b. 

Ownership  of  tide  lands,  see  States    1 

Power  of  municipality  to  fix  water  'rates  by 
agreement  with  water  company,  see  Mu- 
nicipal Corporations,  7  a. 
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Power  of  one  city  to  supply  another  city  with 
water,  see  Municipal  Cobpobations, 
4  c. 

Prohibiting  use  of  impure  water,  see  Health, 
1  e. 

Purchase  of  construction  of  watercourse  by 
city  as  exercise  of  proprietary  power, 
see  Municipal  Cokpobatioks,  4  b. 

Regulation  of  water  rates,  see  Municipal 
■Cobpobations,  4  b. 

Eight  to  fish,  see  Fish  and  Fishebies. 

Eight  to  maintain  waterworks  as  franchise, 
see  Franchises. 

Eight  to  take  ice,  see  Ice. 

Storage  of  explosives  on  island,  see  Explo- 
sions AND  Explosives,  1  b. 

Subterranean  waters  as  minerals,  see  Mines 
AND  Minerals,   1. 

Use  of  navigable  waters,  see  Ships  and 
Shipping,  6. 

Waste   of    mineral    waters,    see   Mines   and 

MiNEEALS,  9. 

1.  Undeegbound  Waters. 

Right  to  nse  of  subterranean  ivaters. 

—  The  law  of  correlative  rights  applies  to 
the  use  by  adjoining  landowners  of  the 
waters  drawn  from  an  artesian  'basin.  Such 
proprietors  must  so  use  their  wells  as  not 
unreasonably  to  injure  their  neighbors. 
Erickson  v.  Crookston  Waterworks,  etc.,  Co. 
(Minn.),  10-843. 

Nature  of  right  to  use.  —  The  funda- 
mental principles  of  right  and  justice  upon 
Avhieh  the  common  law  is  founded,  and 
which  its  administration  is  intended  to  pro- 
mote, lead  to  the  adaptation  of  its  rules  con- 
cerning the  use  of  subterranean  waters  to 
the  nature  and  necessities  of  the  environ- 
ment. Erickson  v.  Crookston  Waterworks, 
etc.,  Co.   (Minn.),  10-843. 

Bztent  of  use.  —  A  landowner  has  the 
absolute  right  to  dig  a  well  beneath  the  sur- 
face of  his  land,  and  if,  in  the  exercise  of 
such  right,  he  dries  up  his  neighbor's  well  by 
diverting  the  percolating  waters  underground 
which  supply  it,  the  inconvenience  which  such 
neighbor  suffers  therefrom  is  damnum  absque 
injuria.  Houston,  etc.,  E.  Co.  v.  East  (Tex.), 
4-827. 

The  circumstances  of  a  particular  case  may 
render  it  illegal  for  a  landowner  to  make  mer- 
chandise of  waters  drawn  from  an  artesian 
basin.  Erickson  v.  Crookston  Waterworks, 
etc.,  Co.  (Minn.),  10-843. 

Where  a  water  company  acquires  a  title 
to  land  on  which  are  wells  flowing  from  an 
underground  basin,  the  source  of  supply  of  a 
hundred  or  more  similar  wells  on  the  lands 
of  adjoining  owners  in  the  natural  use  of  the 
soil,  the  company  has  no  right  to  deprive 
such  landowners,  or  any  of  them,  of  the 
water,  by  use  of  artificial  force  in  pumping 
the  water  in  the  arte.sian  basin  to  a  low 
level  in  order  that  it  may  supply  a  neighbor- 
ing community  with  water  as  merchandise. 
Erick.'on  v.  Crookston  Waterworks,  etc.,  Co. 
(Minn.).   10-843. 

Measure  of  damages  for  destruction 
of   right    to   underground  water.   —   In 


measuring  damages  caused  real  property  by 
the  destruction  of  several  springs  of  water, 
resulting  from  removal  of  the  subjacent  sup- 
port, where  it  is  shown  that  the  loss  of  one 
spring  has  been  supplied  by  piping  water 
from  another,  the  damage  in  so  far  as  that 
one  is  concerned  is  the  cost  of  the  piping. 
Eabe   v.  Shoenberger  Coal  Co.    (Pa.),  5-216. 

Duty  to  prevent  artificial  percola- 
tion. —  The  owner  of  a  mill  race  is  hound 
to  use  a  degree  of  caj;e  "  proportionate  to 
the  danger  of  injury  "  to  prevent  the  water 
from  escaping  on  to  adjoining  land  by  means 
of  percolation  or  seeping.  Scott  v.  Longwell 
(Mich.),  5-679. 

One  who  creates  an  artificial  reservoir  by 
means  of  a  dam  in  a  stream  in  which  he  owns 
the  flowage  rights,  is  not  liable  for  damages 
done  an  adjacent  owner  by  the  percolation  of 
the  water  from  the  reservoir  unless  it  is 
found  as  a  fact,  under  all  the  attendant  cir- 
cumstances, that  the  maintenance  of  the  res- 
ervoir is  an  unreasonable  use  of  the  owner's 
rights  in  the  stream  and  in  his  property. 
Moore  V.  Berlin  Mills  Co.   (N.  H.),  13-217. 

Iiiability  for  pollution  of  under- 
ground -waters.  —  A  person  who  buries  a 
dead  animal  on  his  own  land  is  not  an  in- 
surer, and  is  not  liable  if  his  neighbor's 
spring  is  thereby  polluted,  unless  the  circum- 
stances are  such  as  to  show  that  a  person  of 
ordinary  prud,ence  should  have  anticipated 
the  result  which  would  probably  follow. 
Long  V.  Louisville,  etc.,  E.  Co.  (Ky.),  16- 
673. 

In  an  action  to  recover  damages  for  the 
pollution  of  a,  spring,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in 
burying  a  dead  animal  on  his  own  land  in 
too  close  proximity  thereto,  where  the  evi- 
dence shows  that  the  grave  was  only  seventy 
feet  in  a  straight  line  from  the  spring,  and 
that  the  slope  of  the  land  was  downward 
from  the  place  of  burial  to  the  spring,  and 
where  there  is  also  evidence  tending  to  nega- 
tive any  theory  of  pollution  from  surface 
drainage,  the  question  of  negligence  is  for 
the  jury,  and  it  is  error  for  the  court  to  di- 
rect a  verdict  in  defendant's  favor.  Long  v. 
Louisville,  etc.,  R.  Co.    (Ky.),  16-673. 

In  such  an  action,  the  measure  of  damages 
is  the  diminution  in  value  of  the  use  of  the 
property  during  the  time  the  water  is  pol- 
luted. Long  f.  Louisville,  etc.,  R.  Co.  (Ky.), 
16-673. 

In  such  an  action,  the  plaintiff  may  recover 
without  proof  of  title  to  the  land  on  which 
the  spring  is  located,  where  the  evidence 
shows  that  he  is  in  possession  and  where  the 
defendant  sets  up  no  claim  to  the  spring. 
Long  V.  Louisville,  etc.,  R.  Co.  (Ky.),  16- 
673. 

2.    SUBFAOE    WaTEBS. 

a.  What   constitute    surface   waters. 

Overflow  from  natural  stream, —  Over- 
flow waters  of  a  natural  stream  in  times  of 
ordinary  flood,  flowing  over  or  standing  upon 
the  adjacent  lowlands,  do  not  cease  to  be 
part  of  the  stream  unless  and  until  sepa- 
rated therefrom  so  as  to  prevent  their  return 
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to   its   channel.      Uhl   r.   Ohio  Elver   E.   Co. 
(W.  Va.),  3-201. 

Surface  Tiraters  oolleoting  in  natural 
basin.  —  When  surface  waters  by  natural 
drainage  collect  in  a  natural  basin  or  de- 
pression upon  the  premises  of  a,  dominant 
tenement,  and  escape  therefrom  only  by  per- 
colation or  evaporation,  forming  thereby  a 
lake  or  pond,  permanent  in  its  character,  the 
waters  so  collected  and  coming  to  rest  lose 
the  character  of  surface  water,  and  may  not 
by  artificial  means,  other  than  that  incident 
to  the  cultivation  of  the  soil,  be  drained  to 
the  damage  of  a  servient  tenement,  without 
liability  in  damages  for  such  act.  Davis  v. 
Fry    (Okla.),  2-193. 

b.  Eights  and  liabilities  of  owners. 

Witb  relation  to  discharge  on  lands 
of  adjacent  onrner.  —  The  common-law 
rule  that  surface  water  is  a  common  enemy 
which  the  owner  of  lands  may  convey  there- 
from by  ditches  or  drainage,  subject  to  the 
modification  that  in  so  doing  he  may  not 
cause  unnecessary  or  unreasonable  damage, 
Is  adhered  to  and  followed  as  the  law  of 
Minnesota.     Werner  v.  Popp   (Minn.),  3-845. 

No  one  has  a  right,  by  an  artificial  struc- 
ture on  his  own  land,  to  cause  the  water 
which  falls  and  accumulates  thereon  in  rain 
and  snow  to  be  discharged  on  the  land  of 
an  adjacent  proprietor,  and  such  erection,  no 
matter  how  the  water  may  flow,  works  a  vio- 
lation of  the  adjoining  proprietor's  right  of 
property,  and  cannot  be  justified  unless  the 
right  is  shown  by  express  grant  or  prescrip- 
tion.     Huber  v.  Stark   (Wis.),  4-340. 

A  landowner  has  the  right  to  protect  his 
premises  from  surface  waters  by  causing  the 
same  to  flow  by  the  natural  and  necessary 
course  to  adjoining  lands,  subject  to  the  limi- 
tation that  he  cannot  rightfully  collect  sur- 
face waters  on  his  premises  in  a  reservoir 
and  then  discharge  the  same  on  to  the  land 
of  another  to  his  injury.  Shaw  v.  Ward 
(Wis.),  11-1139. 

A  person  on  whose  land  surface  water  com- 
ing from  his  own  and  other  lands  collects  in 
a  natural  basin  or  depression  and  there  re- 
mains except  in  seasons  of  drought,  has  the 
legal  right  to  rid  his  land  of  the  water  by 
causing  the  same,  by  such  means  as  may  be 
reasonably  necessary,  to  flow  in  the  natural 
course  of  drainage  on  to  adjoining  lands, 
though  the  water  may  from  thence,  by  nat- 
ural or  artificial  means  for  which  he  is  not 
responsible,  reach  and  spread  out  over  the 
lands  of  others.  In  such  a  case  the  land- 
owner effecting  the  drainage  of  his  land  by 
means  of  a  ditch  is  only  in  the  exercise  of 
the  right  of  every  person  to  defend  his  prem- 
ises against  surface  water,  and  for  conse- 
quential damages  to  other  landowners  the 
latter  have  no  remedy  against  the  former. 
Shaw  V.  Ward  (Wis.),  11-1139. 

Right  of  municipality  to  discharge 
waters  from  street  on  lands  of  abut- 
ting owner.  —  A  municipal  corporation  has 
no  right  to  collect  the  surface  water  on  a 
street  into  an  artificial  channel  and  cast  it 


upon  abutting  property  without  providing  an 
adequate  outlet  for  it?  but  this  rule  does  not 
require  a  municipality  to  guard  against  the 
consequences  of  a  cloudburst  or  an  unprece- 
dented rainfall.  Valparaiso  v.  Spaeth  (Ind.), 
8-1021. 

The  dedication  and  acceptance  of  a  road  as 
a  highway  gives  a  municipal  corporation  no 
right,  as  against  the  dedicator's  successor 
in  title,  to  dispose  of  the  surface  water  in 
any  manner  other  than  that  required  in  prop- 
erly maintaining  and  repairing  a  highway, 
irrespective  of  the  manner  in  which  the  dedi- 
cator disposed  of  the  water  before  dedication. 
Eudnyai   v.  Harwinton   (Conn.),  6-988. 

A  city  is  not  liable  to  a  property  owner  for 
the  increased  flow  of  the  surface  water  over 
or  on  his  property  arising  merely  from  the 
changes  in  the  character  of  the  surface  pro- 
duced by  the  opening  of  streets,  building  of 
houses,  etc.,  in  the  ordinary  and  regular 
course  of  the  expansion  of  the  city.  Strauss 
V.  Allen  town    (Pa.),  7-686. 

A  municipal  corporation  is  liable  in  dam- 
ages and  to  an  injunction  if,  for  the  purpose 
of  protecting  its  highways  from  surface 
waters,  it  accumulates  such  waters  and  dis- 
charges them  by  means  of  sluices  or  drains 
upon  the  property  of  an  adoining  owner. 
Eudnyai   v.  Harwinton    (Conn.),  6-988. 

Defense  to  action  for  discharge  of 
waters  of  abutting  owner.  —  In  an  action 
against  a  city  to  recover  damages  for  injury 
resulting  from  its  action  in  C3,sting  the  sur- 
face water  from  the  street  on  the  plaintiff's 
land,  it  is  reversible  error  to  exclude  evi- 
dence offered  by  the  defendant  to  prove  that 
the  damages  sued  for  were  caused  by  water 
from  an  unprecedented  rain.  Valparaiso  v. 
Spaeth   (Ind.),  8-1021. 

In  an  action  against  a  city  to  recover  dam- 
ages for  injury  resulting  from  its  action  in 
easting  the  surface  water  from  the  street  on 
the  plaintiff's  land,  it  is  harmless  error  to 
sustain  a  demurrer  to  a  paragraph  of  the 
answer  setting  up  the  defense  that  the  dam- 
ages were  caused  by  an  unprecedented  and 
extraordinary  rain  storm  or  freshet,  as  that 
fact  can  be  proved  under  the  city's  answer  of 
general  denial.  Valparaiso  v.  Spaeth  (Ind.), 
8-1021. 

3.  Watebcoubses. 

a.  Definitions. 

What    is    natural    urateroourse.    A 

stream  may  be  a  natural  watercourse  al- 
though its  outlet  is  over  an  unchanneled  sur- 
face of  lowland,  and  not  into  another  water- 
course.     Eait  V.  Furrow   (Kan.),  10-1044. 

The  source  of  supply  of  a  watercourse  may 
be  springs,  surface  water,  or  a  pond  formed 
by  the  surface  water;  but,  whatever  the 
source,  if  it  has  an  element  of  permanence 
it  becomes  a  natural  watercourse  where  tlio 
water  comes  to,  or  collects  on,  the  surface 
and  flows  in  a  well-defined  channel  and  bed, 
with  such  banks  as  will  ordinarily  confine  the 
water  and  cause  it  to  run  in  a  definite  direc- 
tion.     Rait  V.  Furrow    (Kan.),   10-1044. 

While  the  clement  of  permanence  is  neces- 
sary, gvoat  a'.'p  is  not  an  essential  attnliijtj 
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of  a  watercourse.  R^lt  i'.  Furrow  (Kan.), 
10-1044.  " 

Where  water  runs  in  a  well-defined  chan- 
nel, with  the  bed  and  banks  made  by  the  force 
of  the  water,  and  has  a  permanent  source  of 
supply,  it  is  to  be  regarded  as  a  natural 
■watercourse,  although  the  stream  may  be 
small,  its  course  short,  and  it  may  have  ex- 
isted for  only  a  short  time.  Rait  v.  Furrow 
(Kan.),  10-1044. 

Artificial  watercourses  may  have  been  cre- 
ated under  such  conditions  that  so  far  as  the 
rules  of  law  and  the  rights  of  the  public  and 
of  individuals  are  concerned  they  are  to  be 
treated  as  if  they  were  of  natural  origin. 
Stimson  v.  Brookline    (Mass.),   14-907. 

Where  the  public  authorities,  pursuant  to 
a  formal  legislative  act,  take  part  of  the 
water  of  a  river  and  conduct  it  three-quar- 
ters of  a  mile  through  a  new  channel  or 
ditch,  thereby  making  a  watercourse  which 
continues  for  more  than  twenty  years  with- 
out change,  with  the  acquiescence  of  the  pub- 
lic authorities  and  of  everybody  interested, 
the  same  rules  of  law  are  applicable  to  such 
ditch  as  to  a  natural  watercourse.  Stimson 
V.   Brookline    (Mass.),   14-907. 

If  in  such  a  case  there  is  also  evidence 
tending  to  show  that  an  important  reason 
for  the  digging  of  the  ditch  was  the  drainage 
of  adjacent  meadows,  it  is  a  question  for  the 
jury  whether  the  ditch  was  ever  in  any 
proper  sense  a  watercourse  or  merely  a  ditch 
for  carrying  oflf  surface  water  and  draining 
the  land  through  which  it  passed.  Stimson 
V.  Brookline   (Mass.),  14-907. 

The  term  watercourse  includes  an  artificial 
ditch  created  for  the  purpose  of  determining 
the  flow  of  water  from  a  river,  but  not  for 
the  purpose  of  carrying  off  surface  water  or 
water  percolating  through  the  ground.  Stim- 
son V.  Brookline    (Mass.),   14-907. 

What  is  navigable  stream.  —  A  stream 
may  be  navigable  for  the  purpose  of  floating 
logs  and  timber  to  market,  even  though  not 
navigable  for  boats  at  ordinary  stages.  Ire- 
land V.  Bowman   (Ky.),  17-786. 

What  is  shore  of  sea.  —  The  shore  of 
the  sea  and  its  arms  is  that  space  of  land 
which  is  alternately  covered  and  left  dry  by 
the  rising  and  falling  of  the  tide;  in  other 
words,  that  space  of  land  which  is  between 
high  and  low  water  marks.  Mobile  Bry 
Docks  Co.  V.  Mobile   (Ala.),  9-1229. 

*  b.  Rights  of  riparian  owners. 
(1)    In  general. 

Origin  of  riparian  rights.  —  The  words 
"  riparian  rights "  have  a  well-defined  legal 
meaning;  and  riparian  rights  in  the  nature 
of  an  easement  have  their  own  origin  in,  and 
are  dependent  upon,  the  ownership  of  the 
upland  contiguous  to  and  attingent  on  the 
water,  and  are  attached  to  and  appurtenant 
to  the  upland,  and  not  to  the  soil  under  the 
water.  Mobile  Dry  Docks  Co.  v.  Mobile 
(Ala.),  9-1229. 

The  Alabama  statute  entitled  "  An  act 
granting  to  the  city  of  Mobile  the  riparian 
fights  \q  the  river  front,"  which  purports  in 


its  body  to  grant  to  the  city  of  Mobile  "the 
shore  and  the  soil  under  the  Mobile  river, 
situated  within  the  boundary  line  of  the  city 
of  Mobile,"  is  violative  of  the  state  constitu- 
tion, in  that  the  subject  contained  in  the 
body  of  the  statute  is  not  described  in  the 
title,  as  riparian  rights  do  not  originate  in 
or  proceed  from  the  ownership  of  the  shore 
or  the  soil  under  the  water.  Mobile  Dry 
Docks  Co.  r.  Mobile  (Ala.),  9-1229. 

Use  of  vrater  in  interstate  commerce 
as  enlarging  rights  of  riparian  owner. 
—  A  riparian  owner  cannot  enlarge  his  lim- 
ited right  in  the  waters  of  the  stream  by  his 
desire  to  use  the  water  in  commerce  among 
the  states.  Hudson  Countv  Water  Co.  r.  Me- 
Carter  (U.  S.),  14-560. 

Right  to  free  access  to  land  from 
ocean.  —  The  absolute  title  of  the  state  to 
the  soil  under  the  tide  water  does  not  de- 
prive the  littoral  proprietor  of  his  right  to 
access  from  his  land  to  the  ocean  as  against 
strangers,  and  an  obstruction  of  this  right  is 
a  private  nuisance  for  which  an  action  will 
lie  or  which  may  be  restrained  by  injunction. 
San  Francisco  Sav.  Union  v.  R.  G.  R.  Pe- 
troleum, etc.,  Co.   (Cal.),  1-182. 

Where  a  town  holds  lands  under  the  water 
of  a  bay,  under  crown  grants  in  1666,  1668, 
and  1693,  and  an  individual  owns  a  piece 
of  the  upland  bounded  by  high-water  mark 
under  a  title  derived  from  the  crown  by  its 
grantor  in  1697,  such  individual  has  the  right 
to  build  a  pier  from  his  upland  into  and 
over  the  waters  of  the  bay  to  deep  water  for 
his  own  convenience  in  entering  and  leaving 
boats,  as  the  title  to  the  lands  under  water 
is  held  by  the  town  in  its  corporate  political 
capacity,  subject  to  the  reasonable  exercise 
by  the  riparian  owner  of  his  right  of  access 
to  the  navigable  waters  of  the  bay.  Brook- 
haven  V.  Smith   (N.  Y.),  11-1. 

A  riparian  owner  has,  as  an  incident  to 
the  right  of  access  to  navigable  water  upon 
which  his  land  fronts,  the  right  to  build  a 
wharf  or  pier  out  into  deep  water  in  front 
of  his  premises,  subject  only  to  the  rights  of 
public  navigation  generally,  and  to  such  rules 
as  the  legislature  may  impose  for  the  pro- 
tection of  public  rights  in  navigable  waters, 
and  to  the  exercise  of  the  power  of  Congress 
to  improve  navigation  or  regulate  commerce. 
Brookhaven  r.  Smith   (X.  Y.),  1 1-1. 

The  secretary  of  war  cannot  grant  rights 
in  tide  lands  owned  by  the  state  or  autliorize 
the  erection  by  a  stranger  of  an  obstruction 
to  the  right  of  access  of  a  littoral  proprietor. 
San  Francisco  Sav.  Union  v.  R.  G.  R.  Petro- 
leum, etc.,  Co.    (Cal.),  1-182. 

Respective  rights  of  state  and  ri- 
parian owner.  —  A  state  has  an  interest 
in  maintaining  the  rivers  that  are  wholly 
within  its  limits,  substantially  undiminished 
except  by  such  vises  as  the  public  welfare  may 
permit  for  the  purpose  of  turning  them  to  a 
more  perfect  use,  and  such  interest  is  not 
subordinate  to  the  right  of  private  property 
of  riparian  owners.  Hudson  County  Water 
Co.   r.  McCarter    (U.  S.),   14-560. 

The  constitutionfil  power  of  a  state  to  in- 
sist that  its  natural  advantages,  such  us  its 
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rivers,  shall  remain  unimpaired  by  its  citi- 
zens, is  not  dependent  upon  any  nice  estimate 
of  the  extent  of  present  use  or  speculation 
as  to  future  needs.  Hudson  County  Water 
Co.  V.  MeCarter   (U.  S.),  14-560. 

Right  of  riparian  owner  to  remove 
po\i7er  of  state  restriction  by  contract. 
—  Riparian  owners  whose  rights  are  subject 
to  state  restriction  cannot  remove  them  from 
the  power  of  the  state  by  making  a  contract 
concerning  them.  Hudson  County  Water  Co. 
V.  MeCarter  (U.  S.),  14-560. 

Right  to  recover  damages  for  injury 
to  land  by  floating  timber.  —  While  a 
riparian  owner  may  recover  damages  for  in- 
juries to  his  land  resulting  from  the  negli- 
gent manner  in  which  the  timber  has  been 
driven  down  the  stream,  he  cannot  recover 
for  injuries  which  are  merely  the  natural  re- 
sult of  the  use  of  the  stream  as  a  highway 
for  the  driving  of  timber,  where  the  opera- 
tions have  been  conducted  with  reasonable 
care  and  prudence.  Mitchell  v.  Lea  Lumber 
Co.    (Wash.),   10-231. 

Right  to  recover  damages  for  injury 
to  land  caused  by  flood.  —  Where  a  mu- 
nicipal corporation  uses  as  an  outlet  for  its 
sewer  system  a  natural  stream  within  its 
territorial  limits  which  it  is  authorized  by 
law  to  use  and  improve  for  that  purpose,  it 
is  not,  in  the  absence  of  a  statute  imposing 
an  absolute  duty  as  to  the  maintenance  of 
the  stream,  liable  for  injury  to  property 
caused  by  the  overflow  of  the  stream  during 
freshet,  though  it  has  failed  to  take  steps  to 
avert  the  consequences  of  a  flood,  and  though 
the  discharge  of  sewage  into  the  stream  has 
contributed  to  the  overflow.  O'Donnell  v. 
Syracuse   (N.  Y.),  6-173. 

(2)   Ownership  of  land  under  water. 

Upon  change  of  course  of  stream.  >— 

Under  the  common  law,  as  well  as  under  the 
civil  law,  a  riparian  owner  of  lands  on  one 
side  of  a  navigable  river  above  the  flow  of 
the  tide  holds  to  the  thread  of  the  stream, 
subject  to  the  public  easement  of  navigation, 
and,  if  the  river  suddenly  changes  its  chan- 
nel and  leaves  its  former  bed,  the  boundary 
does  not  change,  and  he  still  holds  to  the 
same  line.  Kinkead  v.  Turgeon  (Neb.),  13- 
43. 

The  common  law  relating  to  the  rights  of 
such  riparian  owners  is  applicable  in  the 
state  of  Nebraska  and  is  not  inconsistent 
with  the  constitution  or  statutes  of  that  state 
or  the  Constitution  of  the  United  States. 
Kinkead  v.  Turgeon   (Neb.),  13-43. 

Where  the  Missouri  river  suddenly  changes 
its  course  and  abandons  its  former  bed,  the 
respective  riparian  owners  are  entitled  to  the 
possession  and  ownership  of  the  soil  formerly 
under  its  waters  as  far  as  the  thread  of  the 
stream,  and  may  maintain  ejectment  to  oust 
squatters  within  such  limits.  Kinkead  v. 
Turgeon  (Neb.),  13-43. 

Riparian  ownership  as  subject  to 
navigation.  —  The  private  ownership  of 
land  under  navigable  water  is  subject  to  the 
public  right  of  nftvlgation,  and  therefore  the 


government  may  dredge  a  channel  on  such 
land  for  the  improvement  of  navigation  with- 
out compensating  the  owner  for  the  conse- 
quent injury  to  oyster  beds  planted  by  him. 
The  owner's  only  recourse  in  such  case  is  to 
the  generosity  of  Congress.  Lewis  Blue 
Point  Oyster  Co.  r.  Briggs  (N.  Y.1,  19-694. 
Extent  of  oivnershlp  bounded  by  or- 
dinary low-water  mark.  —  On  an  issvie 
as  to  the  ownership  of  land  bounded  in  an 
ancient  grant  by  ordinary  low  water  mark, 
where  the  evidence  shows  that,  owing  to  nat- 
ural causes,  the  land  has  gradually  subsided, 
thus  changing  the  line  of  average  or  mean 
low  water,  but  there  are  no  marks  or  bound- 
aries to  show  exactly  where  such  line  was  at 
the  time  of  the  grant,  or  at  any  later  date, 
the  title  of  the  party  claiming  under  the 
grant  will  be  held  to  extend  only  to  the  pres- 
ent line  of  average  or  mean  low  water.  On 
the  doctrines  applying  to  accretion  and  ero- 
sion and  to  the  elevation  and  subsidence  of 
land  affecting  the  water  line  along  the  shore 
of  the  sea  under  such  conditions,  the  line  of 
ownership  follows  the  changing  water  line. 
East  Boston  Co.  v.  Commonwealth  (Mass.), 
17-146. 

(3)   Diversion. 

Diversion  of  course  of  stream  for 
generation  of  electric  pourer. — The  owner 
of  lands  riparian  to  a  stream  has  the  right 
to  use  the  water  of  the  stream  for  the  gen- 
eration of  electric  power;  and  it  is  no  objec- 
tion to  the  exercise  of  this  right  that  the 
power  so  generated  is  applied  and  used  upon 
other  lands  not  riparian  to  the  stream.  Nor 
is  such  owner  conflned  to  the  use  of  the 
water  in  its  natural  course  for  the  generation 
of  electric  power.  He  also  has  the  right,  if 
it  is  more  convenient  and  effective  to  do  so, 
to  turn  the  stream  out  of  its  natural  chan- 
nel at  the  upper  end  of  his  possessions,  carry 
it  in  an  artificial  channel  over  the  land,  use 
it  for  generating  power  thereon,  and  then 
turn  it  back  into  the  stream  within  his 
lands,  provided  such  interference  with  nat- 
ural conditions  does  not  unduly  injure  others 
who  have  rights  in  the  water.  Mentone  Irri- 
gation Co.  V.  Redlands  Electric  Light,  etc., 
Co.   (Cal.),  17-1222. 

Right  to  divert  resulting  in  diminu- 
tion of  underground  flow.  —  It  seems, 
that  if  the  action  of  an  upper  riparian  owner 
in  diverting  the  waters  of  a  surface  stream 
from  their  natural  channel  should  result  in 
the  diminution  of  an  underground  flow  con- 
nected with  the  surface  stream,  a  lower  ri- 
parian owner,  whose  rights  in  such  under- 
ground flow  were  prior  in  point  of  time  to 
those  of  the  upper  riparian  ownor,  would  be 
entitled  to  relief  against  such  diversion. 
Mentone  Irrigation  Co.  v.  Redlands  Electric 
Light,  etc.,  Co.   (Cal.),  17-1222. 

Obtaining  right  to  divert  by  pre- 
scription. —  The  right  to  draw  from  a 
stream  an  indefinite  quantity  of  water  can- 
not be  acquired  by  prescription.  Peiirhyn 
Slate  Co.  V.  Granville  EJectrJo  Light  etc 
Co.  (N.  Y,),  8-782,  "    '       " 
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Bigbt  to  divert  for  purpose  of  sale. 

—  The  common  law  recognizes  no  right  in  a 
riparian  owner  as  such  to  divert  the  water 
from  a  stream  in  order  to  make  merchandise 
of  it.  McCarter  v.  Hudson  County  Water 
Co.   (N.  J.),  10-116. 

The  state  of  New  Jersey  has  not  by  statute 
so  changed  the  rule,  of  the  common  law  as  to 
make  the  water  of  its  lakes  and  streams  the 
subject-matter  of  commerce  in  the  ordinary 
sense,  nor  has  it  authorized  water  diversion 
for  other  than  riparian  uses,  except  for  a 
limited  class  of  purposes  beneficial  to  the 
people  of  the  state,  to  whom  by  right  of 
proximity  and  sovereignty  the  water  rights 
of  the  state  naturally  belong.  McCarter  v. 
Hudson  County  Water  Co.  (N.  J.),  10- 
116. 

The  state  of  New  Jersey,  as  owner  of  the 
bed  of  the  Passaic  river  where  flowed  by  the 
tide,  has  a  proprietary  right  to  the  continued 
flow  of  the  stream  which  is  paramount  to  the 
rights  of  the  upper  riparian  owners  to  with- 
draw water  for  purposes  other  than  those  in- 
cident to  riparian  ownership.  McCarter  v. 
Hudson  County  Water  Co.    (N.  J.),   10-116. 

The  New  Jersey  Gteneral  Corporation  Act 
of  1896  does  not  authorize  the  incorporation 
of  companies  for  the  purpose  of  diverting 
water  from  streams  and  storing  and  selling 
the  water  thus  diverted.  McCarter  v.  Hudson 
County  Water  Co.   (N.  J.),  10.-116. 

Bigbt  of  residents  of  state  to  divert 
water  to  another  state.  —  Neither  the 
state  of  New  York  nor  the  people  thereof 
have  any  inherent  right  to  withdraw  a  sup- 
ply of  water  by  artificial  means  from  the 
territory  of  the  state  of  New  Jersey.  Mc- 
Carter V.  Hudson  County  Water  Co.  (N.  J.), 
10-116. 

If  it  can  be  assumed  that  a  corporation 
organized  under  the  New  Jersey  General  Cor- 
poration Act  of  1875  and  its  supplements 
acquired  by  its  charter  the  right  to  trans- 
port water  out  of  the  state,  this  right  has 
been  taken  away  by  the  statute  making  it 
unlawful  for  any  person  or  corporation  to 
transport  the  waters  of  any  fresh-water  lake, 
pond,  or  stream  of  the  state  into  another 
state.  McCarter  v.  Hudson  County  Water 
Co.    (N.  J.),  10-116. 

A  charter  acquired  under  the  New  Jersey 
General  Corporation  Act  of  1875  and  its 
supplements,  for  the  purpose  of  damming 
rivers  and  streams,  and  of  storing,  trans- 
porting, and  selling  water  cannot  be  deemed 
to  authorize  the  corporation  to  deplete  the 
streams  of  the  state  for  the  purpose  of  con- 
veying the  water  beyond  the  borders  of  the 
state.  McCarter  v.  Hudson  County  Water 
Co.  (N.  J.),  10-116. 

Iiimltations  on  rigbt  to  divert.  —  The 
private  right  of  riparian  owners  to  appro- 
priate the  waters  of  a  river  is  subject  not 
only  to  the  rights  of  lower  owners  but  to 
the  limitation  that  it  must  not  be  exercised 
to  diminish  substantially  one  of  the  great 
foundations  of  public  welfare  and  health,  and 
such  right  does  not  sanction  an  agreement 
by  the  possessors  thereof  to  divert  an  inport- 
nnt    stream    outside   the   bpujidjiries    of   tbe 


state    in    which    it   flows.      Hudson    County 
Water  Co.  v.  McCarter  (U.  S.),  14-560. 

The  right  to  receive  water  from  a  river 
through  pipes  is  subject  to  territorial  limits, 
and  those  limits  may  be  fixed  by  the  state 
within  which  the  river  flows,  even  if  they 
are  made  to  coincide  with  the  state  line. 
Hudson  County  Water  Co.  v.  McCarter  (U. 
S.),  14-560. 

What  constitutes  reasonable  use  of 
water.  —  The  question  as  to  what  consti- 
tutes a  reasonable  share  of  water  to  be  taken 
by  a  riparian  owner,  is  one  of  fact,  which 
must  be  determined  upon  a  consideration  of 
the  needs  of  each  owner  on  the  stream,  the 
comparative  benefit  of  the  respective  uses, 
the  comparative  injuries  caused  to  each  owner 
by  the  deprivation  resulting  from  the  use  by 
the  others,  and  all  the  circumstances  of  the 
particular  case.  Turner  v.  James  Canal  Co. 
(Cal.),  17-823. 

Bight  of  legislature  to  prohibit  di- 
version. —  The  control  of  fresh  water  run- 
ning in  natural  streams,  and  in  lakes  and 
ponds  that  have  outlets  in  such  streams 
(subject  to  the  interests  of  the  riparian 
owners  therein)  resides  in  the  state  in  its 
sovereign  capacity  as  a  representative  of  and 
for  the  benefit  of  the  people  in  common,  and 
the  legislature  may  prohibit  the  abstraction 
of  such  water,  saving  for '  riparian  uses  and 
for  purposes  authorized  by  legislative  grants. 
McCarter  v.  Hudson  County  Water  Co.  (N. 
J.),  10-116. 

The  New  Jersey  statute  making  it  unlaw- 
ful for  any  ,person  or  corporation  to  trans- 
port through  pipes,  conduits,  etc.,  the  waters 
of  any  fresh-water  lake,  pond,  or  stream  of 
the  state  into  any  other  state  is  constitu- 
tional. McCarter  r.  Hudson  County  Water 
Co.  (N.  J.),  10-116. 

The  New  Jersey  statute  forbidding  the  ab- 
straction of  the  waters  of  any  fresh-water 
lake,  pond,  or  stream  within  the  state  for 
transportation  beyond  the  bounds  of  the 
state  is  not  violative  of  the  interstate  com- 
merce clause  of  the  Federal  Constitution,  as 
water  abstracted  contrary  to  statutory  pro- 
hibition cannot  legitimately  enter  into  inter- 
state commerce.  McCarter  v.  Hudson  County 
Water  Co.   (N.  J.),  10-116.- 

The  New  Jersey  statute  providing  that  "  it 
shall  be  unlawful  for  any  person  or  corpo- 
ration to  transport  or  carry,  through  pipes, 
conduits,  ditches,  or  canals,  the  waters  of 
any  fresh-water  lake,  pond,  brook,  creek, 
river,  or  stream  of  this  state  into  any  other 
state  for  use  therein,"  and  authorizing  a  pro- 
ceeding for  the  enforcement  of  the  act,  is 
within  the  sovereign  power  of  the  state,  and 
is  effectual  to  prevent  the  carrying  out  of  a 
contract  subsequently  entered  into  by  a  cor- 
poration of  New  Jersey  to  furnish  water 
from  a  New  Jersey  stream  to  the  inhabitants 
of  a  community  in  New  York.  Hudson 
County  Water  Co.  v.  McCarter  (U.  S.),  14- 
560. 

(4)   Obstructions. 

Acquisition  of  right  by  prescription. 

—  The  rigbt  to  niajntain  a  cJsni  may  be  a^. 
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quired  by  prescription  as  well  as  by  grant. 
Ireland  v.  Bowman   (Ky.),   17-786. 

Wlwre  a  dam  across  a  stream  has  been 
maintained  for  fifteen  years  —  the  period  of 
limitation  for  actions  to  determine  an  inter- 
est in  real  property  —  the  right  to  its  con- 
tinued maintenance  cannot  ordinarily  be  as- 
sailed by  upper  riparian  landowners.  White- 
hair  V.  Brown    (Kan.),  18-216. 

Extent  of  right  to  obstruct  obtained 
by  prescription.  — >  Kights  acquired  by 
prescription  are  measured  strictly  %  the  ex- 
tent of  the  user  during  tlie  prescriptive 
period.  When  a  dam  has  been  maintained 
at  a  certain  height  during  a  portion  of  the 
period,  and  at  a  greater  height  during  the 
remainder  thereof,  the  only  right  acquired  is 
the  right  to  maintain  it  at  the  lesser  height. 
Similarly,  the  maintenance  of  a  dam  which 
does  not  constitute  a  public  nuisance  for  the 
prescriptive  period,  gives  no  right  to  main- 
tain one  which  is  a  public  nuisance.  Ireland 
V.  Bowman   (Ky.),  17-786. 

Extent  of  right  to  flood  upper  lands 
acqnired  by  prescription.  —  The  extent 
of  the  right  to  overflow  the  lands  of  another 
acquired  by  prescription  is  not  determined 
by  the  height  of  the  structure  of  the  dam, 
but  is  commensurate  with  the  actual  enjoy- 
ment of  the  easement,  as  evidenced  by  the 
extent  to  which  the  land  of  the  owner  of  the 
servient  tenement  has  been  habitually  or  usu- 
ally flowed  during  the  neriod  of  prescription. 
Whitehair  v.  Brown   (Kan.).  18-216. 

Change  of  nse  as  affecting  prescrip- 
tive right  to  maintain  obstruction.  — 
The  prescriptive  right  acquired  by  the  main- 
tenance of  a  dam  across  a  stream  for  the 
period  of  limitation  is  not  affected  by  the 
purpose  for  which  the  water  power  is  em- 
ployed. A  riparian  owner  who  by  lapse  of 
time  has  lost  the  right  to  object  to  a  dam 
used  to  operate  a  flouring  mill  cannot  enjoin 
its  continuance  as  a  means  of  providing 
power  for  an  electric  light  plant,  unless  upon 
a  showing  that  such  change  operates  to  his 
prejudice  by  causing  a  greater  obstruction  to 
the  flow.  Whitehair  i;.  Brown  (Kan.),  18- 
216. 

Obstruction  by  bridges,  culverts,  etc. 
—  Where  bridges,  culverts,  etc.,  are  con- 
structed across  watercourses  by  railroad  com- 
panies, municipalities,  or  other  corporations, 
or  by  individuals,  due  care  must  be  taken 
not  to  obstruct  the  natural  flow,  including 
that  at  seasons  of  either  low  or  usual  high 
water,  and  the  failure  to  do  so  will  render 
the  offender  liable  for  injuries  to  landowners 
caused  by  the  penning  back  of  the  waters  and 
the  overflow  of  their  lands;  but  such  struc- 
tures need  not  be  constructed  in  such  a  man- 
ner as  to  permit  the  unobstructed  flow  of 
the  watercourse  in  times  of  unprecedented 
and  extraordinary  freshets.  American  Loco- 
motive Co.  V.  Hoffman   (Va.),  8-773. 

Right  to  erect  wharf  or  pier  at  com- 
mon law.  —  At  common  law  a  riparian 
owner  could  not  erect  a  wharf,  pier,  or  other 
structure  in  navigable  waters  without  the 
permission  of  the  crown,  as  the  title  to  all 
lande  under   water  was   held  by  the   crown, 
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and  any  structure  erected  thereon  was  deemed 
to  be  a  purpresture  or  encroachment  upon 
the  rights  of  the  sovereign,  and  was  subject 
to  removal  at  the  pleasure  of  the  sovereign 
power.     Brookhaven  v.  Smith   (N.  Y.),  11-1. 

Iiiablllty  for  obstructing  flow.  —  A 
boom  company  is  liable  in  damages  to  a 
mill-owner,  as  for  a  nuisance,  for  interfer- 
ing with  or  preventing  the  working  of  the 
mill  by  obstructing  the  flow  of  water  fur- 
nishing the  power.  Pickens  v.  Coal  River 
Boom,  etc.,  Co.   (W.  Va.),  6-285. 

If  the  owner  of  a  boom  leases  it  to  another 
to  be  operated  as  a  boom,  and  at  the  time 
of  the  lease  the  boom  is  a  private  nuisance 
damaging  a  mill  on  the  stream  above  the 
boom,  the  owner  of  the  boom  is  liable  to  the 
mill  owner,  notwithstanding  the  lessee  may, 
by  addition  to  the  boom,  increase  its  power 
to  damage  the  mill.  Pickens  i-.  Coal  River 
Boom,  etc.,  Co.  (W.  Va.),  6-285. 

A  log  boom  in  a  river  which  obstructs  the 
flow  of  water  and  interferes  with  the  run- 
ning of  a  mill  is  a  continuing  but  not  a  per- 
manent nuisance  so  that  each  day's  injury 
is  a  new  wrong  for  which  action  may  be 
brought  within  the  time  limited  by  the  stat- 
ute though  more  than  the  statutory  period 
has  elapsed  since  the  completion  of  the  boom. 
Pickens  v.  Coal  River  Boom,  etc.,  Co.  (W. 
Va.),  6-285. 

Where  the  public  authorities  take  part  of 
the  water  of  a  river  and  conduct  it  three- 
quarters  of  a  mile  through  a  new  channel  or 
ditch,  thereby  making  a  watercourse  which 
continues  for  more  than  twenty  years  with- 
out change,  if  such  ditch  is  in  fact  a  water- 
course, a  municipal  corporation  constructing 
a  dam  which  obstructs  the  flow  of  water 
through  such  ditch,  thereby  sending  down  the 
river  an  increased  quantity  of  water,  is  liable 
to  a  lower  riparian  owner  who  sustains  spe- 
cial damage  on  account  of  such  increased 
flow.     Stimaon  v.  Brookline   (Mass.),  14-907. 

(5)   Pollution. 

Bight  of  grantor  of  use  of  waters  to 
pollute.  —  Where  a  mine  owner  who  has 
acquire,d  the  right  to  use  the  waters  of  a, 
watercourse,  sells  the  right  to  use  such  wa- 
ters under  a  contract  undertaking  to  deliver 
the  waters  to  the  grantee  by  means  of  an 
artificial  ditch  and  reserving  to  the  grantor 
the  right  to  use  the  waters  for  placer  mining 
purposes,  the  grantor  is  entitled  to  pollute 
the  waters  to  a  reasonable  extent  only,  and 
he  has  no  right  to  deposit  therein  such  a 
quantity  of  tailings  and  debris  as  to  inflict 
serious  injury  on  the  grantee's  land  by  cover- 
ing it  with  the  substances  so  deposited.  The 
question  as  to  whether  pollution  is  reason- 
able or  unreasonable  in  extent  is  one  of  fact 
Chessman  r.  Hale    (Mont.),  ,V1038. 

Obtaining  right  to  pollute  by  pre- 
scription.—When  a  part  of  a  stream  wholly 
within  a  municipal  corporation  is  generally 
devoted  to  the  purposes  of  an  open  sewer  as 
against  a  riparian  owner  who  contributes  to 
.nnd  acquiesces  in  such  use,  it  becomes  charged 
with  a  servitude  jiuthprizing  its  like  use  by 
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other  riparian  dWneTS.  Clewland  v.  Standard 
Bag,  etc.,  Cd.   (OWo),  3-21. 

Uability  for  diMbft^lng  i>lilt«  Wattil: 
Into  stream.  —  A  mine  o-stner  who,  i&  or- 
dei"  to  benefit  hJflJself,  delfberately  collects 
mine  water  in  pipea  anS  discharges  it  into 
a  stream  near  the  mine  is  lialfle  in  damages 
to  a  lower  riparian  owner  who  has  beem  ac- 
mistomed  for  a  long  aeries  of  years  to  use 
the  watei's  in  the  streani  for  funiling  his  miH 
and  for  domestic  purposes,  where  it  appears 
that  prior  to  the  opening  of  the  mine  the 
Waters  were  pure  and  suitahle  for  the  pur- 
pose for  whieh  thfy'  were  heihg  used,  and 
that  as  a  result  of  the  mining  operations  the 
waters  have  been  contafflinated  and  rendered 
flttwholesome  and  Unfit  for  use  by  the  lower 
owner,  though  the  mining  operations  are  con- 
ducted in  a  careful  and  prudent  manner,  and 
though  no  other  practical  way  Of  carrying 
on  the  mining  and  of  di^osing  of  the  mine 
waters  is  known.  In  an  action  by  the  lower 
owner  to  recover  damages,  evidence  that  the 
mining  operations  are  conducted  carefully 
and  in  the  visual  and  app*o»ed  mannet  is 
admissible  to  show  the  absence  of  malice  and 
wantonness,  but  Js  not  a  eofflplefe  defense. 
H.  B.  Bowling  CoaJ  Co.  v.  Euffner  (Tenn.), 
ie(-581. 

liability  of  ae-vetfAl  tiersoils  sepa- 
rately discharging  filth  in  stream  caiis- 
iiig  daaiage.  •*-•  Whei'e  different  parties  dis- 
charge sewage  and  filth  into  a  stream,  whieh 
intei'ntirtgle  and  cause  art  actionable  nui- 
sance, they  are  not  jointly  liable  for  damages 
when  there  is  no  common  design  or  concert 
of  action  but  each  is  liable  only  for  his  pro- 
portion of  the  damages.  Mansfield  r.  Bristor 
(Ohio),  10-767. 

(6)  Embankments. 

Right  of  ripariaB  evner  to  erect  ent- 
bankment  easting  water  upon  other 
lands.  —  A  riparian  proprietor  cannot  em- 
bank against  the  natural  overfiow  from  an 
inland  stream,  When  the  effect  may  be  to 
east  an  incfeased  vftlume  of  water  upon  the 
land  of  other  proprietors  to  their  injury. 
Kedc  ».  Vengbaiise  (la,),  4-716. 

(7)    Adtiorts. 

(a)   In  general. 

ffijnlicfion  to  resti^ain  flooding  of 
iAnAa  hf  dAUi.  —  Assnmfng  that  the  tigM 
acquired  by  the  maintenance  of  a  dam  for 
the  period  of  limitation  is  not  measured  by 
ft^  hei^t,  but  by  the  actual  eitent  to  which 
it  has  cattSed  the  orerfiow  of  riparfan  Idnds, 
a  showing  made  by  a  landowner  that  it  has 
recently  occasioned  the  temporary  flooding  of 
Ms.  pfopetty  to  a  grcatst  extent  than  ever 
before  does  not  necessarily  entitle  him  to  an 
injunction  against  it.  fie  ranst  also  dhow 
f^SSonaWe  grounds  for  fearing  the  recurrence 
of  the  conditions  Occasioning  his  neiv  injury 
with  such  frequency  as  seriously  to  affect 
the  value  of"  his  land,  or*  other  considerations 
rendering  his  remedy,  at  law  inadequate. 
VHitehair  r,  Brown   (Kafl.),  IS-Zie. 


Injiiilction.  to  restrain  embalili^fe 
against  natural  ovei^flotr.  -»  To  eujofn  a 
riparian  ptoprietof  from  embanking  against 
£t  natural  drerftow,  if  an  inmry  to  lower  land 
will  as  certainly  occur  without  the  embank- 
ment because  of  the  natural  overflow,  the 
party  seeking  the  injunction  must  prove  that 
the  additional  water  cast  on  his  land  will  in 
fact  damage  him.  Keck  f.  VeUghaose  (ta.), 
4-716. 

Liability  for  iam&gei  caused  by  in- 
creased fle-n^.  —  To  maintain  an  action  for 
damages  for  injuries  caused  by  an  increased 
fiow  of  water  due  to  the  obstruction  of  an 
artificial  watercourse  Used  to  draw  water 
from  a  natural  watercOufse*  the  riparian 
own«r  need  not  prove  actual  ptescnf  datoages 
in  the  use  of  his  land.  It  is  sufflciertt  if  it 
appears  that  an  injurious  effect  is  produced 
upon  his  property  by  the  maintenance  of  the 
dam,  sttch  as  to  diminish  the  valne  of  the 
property  if  the  defendant,  by  lapse  of  time, 
should  acquire  the  right  to  maintain  the  dam. 
Stimson  B.  BrooRIitte  (Mass.),  14-Sfft. 

In  such  case  a  riparian  owner  whose  land 
is  specially  damaged  la  entitled  to  maintain 
an  action,  notwithstanding  the  fact  that  his 
damage  is  precisely  like  that  Of  efCry  other 
riparian  Owner.  Stimson  *.  BrOokline 
(Mass.),  14-907. 

liBches  barring  ecttiltabte  relief  for 
diversion.  —  In  an  action  by  a  ffparian  pro- 
prietor for  a  pei'petnal  injtnletion  restrain- 
ing the  diversion  of  water  from  a  stream,  it 
is  not  necessary  for  the  trial  eoori  to  exam- 
ine the  question  of  the  alleged  diversion  and, 
in  the  exercise  Of  its  discretion,  determine 
whether  the  injunction  should  be  granted, 
when  the  undisputed  faCts  shOw  that  the 
plaintiflT  has  slep*  upon  his  rights  for  fifteen 
rears  and  has  made  no  ptotesi  agairtst  the 
diversion  of  the  wate*-  by  the  defendant  dur- 
ing that  period  and  against  the  erection  by 
the  defendant  of  a  costly  system  for  using 
the  water  diverted,  since  sttCh  facts  create  an 
estoppel  which  necessitates  a  dismissal  of 
the  complaint.  Penrhyn  Slate  06.  r.  Gran- 
ville ETeetric  Light,  etc.,  Co.  (N.  Y.),  2-782. 

(b)  Measure  of  damages. 

Pollution  of  streftitt.  —  An  action  by  a 
riparian  owner  against  a  manufactuter  to 
recover  damages  for  injury  to  the  plaintiff's 
property  resulting  from  the  polltttion  of  the 
stream  is  an  action  to  recover  damages  caused 
by  a  temporary  or  abatable  nuisance,  rrfther 
than  for  a  permanent  injury  to  the  plain- 
tiff's premises,  and  thetefote  a  depreciation 
Of  the  rental  value  of  SUch  premises  is  an 
essential  element  of  the  damages  recdverabfe. 
Muncie  Pulp  Co.  r.  Ke^slittg'   (Ind.),  9-330. 

In  an  action  by  a  riparian  owner  against 
a  manufacturer  to  rCcovei-  dAnjageS  for  injurj- 
to  the  plaintiff's  property  resulting  from  the 
pollution  of  the  streant,  where  the  complaint 
alleges  that  by  I'eason  of  poisonous  acids, 
etc.,  which  have  been  spread  dVet  the  plain- 
tiff's lands  by  polluted  waters,  grass  ahd 
other  crops  will  not  grow  on  sUeh  Rknds,  ahd 
that  the  lands  h*Ve  to  a  gfeat  eXfent  been 
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rendered  unfit  for  agricultural  purposes  and 
the  raising  of  stock,  damages  for  depreciation 
or  diminutioil  of  the  rental  value  of  the 
plaintiff's  premises  are  sucli  damages  as  nat- 
urally or  necessarily  result  from  the  wrong- 
ful acts  complained  of,  and  therefore  they  are 
not  special  damages  and  do  not  fall  within 
fhe  rule  that  special  damages  cannot  be  re- 
covered unless  they  are  speciflcally  alleged  in 
the  complaint,  iluncie  Pulp  Co.  i.  Keesling 
(Ind.),  9-530. 

In  an  action  by  a  riparirtn  owner  against 
a  manufacturer  to  recover  damages  for  injury 
to  the  plaintiff's  property  resulting  from  the 
pollution  of  a  stream,  where  the  facts  alleged 
in  the  complaint  show  that  the  nuisance  com- 
plained of  is  not  necessarily  one  of  perma- 
nent character,  but  that  it  is  one  which  may 
be  abated,  the  measure  of  damages  is  thfe 
loss  or  diminution  of  the  rental  value  Of  the 
plaintiff's  premises  occasioned  by  the  nui- 
sance during  the  time  of  its  maintenance. 
Mnnde  Pulp  Co.   v.  Keesling   (Ind.),  9-530. 

Divei^sloii  of  stream.  —  In  an  action  by 
£t  riparian  Jwner  to  recover  damages  for  the 
diversion  of  a  stream,  the  fact  that  the  di- 
tersion  has  cofflptslled  the  plaintiff  to  use  for 
all  purposes  a  well  which  only  affords  suffi- 
cient water  for  drinking  purposes,  in  conse- 
quence of  which  the  water  in  the  well  has 
become  impure,  causing  his  wife  to  become 
sick,  does  not  entitle  him  to  recover  damaiges, 
as  such  consequence  is  due  to  the  plaintiff's 
act  in  using  the  well  and  is  not  a  proximate 
result  of  any  act  of  the  defendant.  Wood- 
stock Iron  Works  r.  St ockdale  ( Ala. ) ,  3- 
578. 

Obstruction  of  stream.  —  An  assess- 
ment of  damages  considered,  in  an  action  by 
a  mill  owner  against  a  boom  company  for 
maintaining'  a  nuisance  resulting  in  an  inter- 
ference with  the  plaintiff's  mill,  and  held  to 
be  proper  and  to  be  based  On  competent  evi' 
dence.  Pickens  v.  Coal  River  Boom,  etc.,  Co. 
(W.  Va.),  6-285. 

(c)  Defenses. 

Other  obstrtiCFtions  as  defense  to  ac- 
tion for  damages  for  injuries  by  dam. 

—  If  it  appears  that  a  dam  erected  by  a  mu- 
nicipality in  a  ditch  or  watercourse  not  only 
tends  to  inrpede  the  flow  of  water  through 
the  ditch,  but  so  far  increases  the  flow  of  a 
river  with  wliich  the  ditch  is  conneeted  as  to 
cause  injury  to  the  land  of  a  riparian  owner, 
fhe  fact  that  other  obstructions  have  grown 
or  been  placed  in  a  ditch  does  not  preclude 
such  owner  from  recovering  damages  from 
the  municipality.  Stimson  v.  Brookline 
(Mass.),  14-907. 

(d)  Pleading. 

Bill  in  equity  to  enjoin  pollution,  — 

Allegations  of  a  cOmplaint  considered  in  an 
action  by  the  owner  of  land  on  a  canal 
against  a  nUfflfcer  of  manufacturers  to  enjoin 
the  defendants  from  polluting  the  wfttets  of 
the  creek  floiwing  into  the  canal,  And  held 
that  the  action  eOuld  be  maintained  by  the 
plaintiff  as  a  bill  in  equity,  whether  or  not 


it  would  be  good  if  the  plaintiff  sought  ont.V 
to  recover  damages  at  law;  and  the  complaint 
held  not  open  to  the  objections  that  it  was 
multifarious  or  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
Warren  v.  Parkhurst    (IST.  Y.)y  »-5l2. 

Complaint  in  action  tax  damages 
caused  try  pollution.  —  Allegations  of  com- 
plaint reviewed,  In  an  action  by  a  riparian 
owner  to  recover  damages  for  injury  to  hi* 
property  resulting  from  the  pollution  of  the 
stream,  and  held  to  show  that  the  second 
paragraph  of  the  complaint  States  a  good 
cause  of  action,  and  that  such  paragraph  is 
not  open  to  the  objection  that  It  is  bad  plead- 
ing because  the  facts  herein  stated  are  not 
direct,  but  are  mainly  In  narrative  form. 
Muncle  Pulp  Co.  r.  Keesling  (Ind.),  9-530. 

Complaint  considered  in  an  action  by  a 
riparian  owner  against  a  manufacturer  to 
recover  damages  for  injury  to  the  plaintiff's 
property  resulting  from  the  pollution  of  the 
stream,  and  held  to  contain  averments  suffi- 
cient to  entitle  the  plaintiff  to  recover  for 
the  depreciation  or  diminution  of  rental  value 
of  his  property  resulting  from  the  alleged 
nuisance.  Muncie  Pulp  Co.  v.  Keesling 
(Xnd.),  9-530. 

In  an  action  to  recover  damages  for  the 
pollution  of  waters,  the  prescriptive  right 
on  the  part  of  the  defendant  to  pollute  the 
waters  held  not  to  appear  on  the  face  of  the 
pleadings.  Cheesman  r.  Sale  (Mont,),  8- 
1038. 

Necessity  of  allegation  of  value  of 
Tigbts  to  suit  to  restrain  interference. 

—  In  an  action  brought  in  a  federal  Circuit 
Court  by  several  nonresident  plaintiff's 
against  resident  defendants  to  enjoin  Inter- 
ferences with  water  rights,  where  there  are 
no  allegations  in  the  bill  as  to  the  value  of 
the  individual  rights  of  the  several  complain- 
ants, the  deficiency  cannot  be  supplied  by 
evidence  of  damages  to  land  caused  by  the 
Interference  complained  of,  as  the  suit  is 
brought  to  restrain  interference  with  water 
rights,  and  not  to  recover  damages,  EJaton  v 
Koge  (U.  S,),  5-4S7. 

Defenses  admissible  under  general  is- 
sue in  action  for  flooding.  — ■  In  an  ac- 
tion against  the  owner  of  a  mill  race  to  re- 
cover damages  for  flooding  the  plaintiff's 
land,  the  defendant  cannot,  under  the  general 
issue,  set  up  defenses  that  by  prescription 
and  by  virtue  of  a  reservation  in  a  deed  he 
has  a  right  to  flood  the  plaintiff's  land. 
Scott  r.  Longwell  (Mich.),  3-fl79. 

(e)   Evidence. 

Snfficleitcy  «f  evideiiee  in  tftttlon  iot 
negligent  drilling  6t  timber  In  stream. 

—  In  an  aetion  by  a  riparian  owner  against 
a  lumber  fflanufactttring  company  to  recover 
damages  fdr  an  injttiy  to  the  plaintiff's  land 
resulting  from  the  driving  of  shingle  bolts 
dwwn  the  stream,  the  defendant  cannot  mtiii- 
taliJ  that  the  evidence  is  so  indefinite  that  fto 
specific  amount  of  damage  can  be  fduild  thei'e- 
under,  where  there  is  defiflSte  miimCB  Show- 
ing that  by  reasmi  of  the  driving  of  the 
shingle   bolts    and  of   the   formation   of   the 
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jams  incidental  thereto  the  soil  on  the  plain- 
tiff's premises  has  been  cut  away  for  a  dis- 
tance of  from  six  to  ten  feet  laterally  from 
the  river,  and  that  the  injury  extends  along 
the  lineal  course  of  the  stream  for  a  distance 
of  from  eight  hundred  to  one  thousand  feet 
upon  the  plaintiff's  premises,  and  that  the 
resultant  damages  amount  to  at  least  fifty 
dollars,  which  is  the  sum  alleged  in  the  com- 
plaint. Mitchell  V.  Lea  Lumber  Co.  (Wash.), 
10-231. 

Evidence  reviewed,  in  an  action  by  a  ripa- 
rian owner  against  a  lumber  manufacturing 
company  to  recover  damages  for  injuries  to 
the  plaintiff's  land  resulting  from  the  driving 
of  shingle  bolts  down  the  stream,  and  held 
suflBcient  to  show  that  the  defendant  was 
negligent  in  the  manner  in  which  it  conducted 
the  operation.  Mitchell  v.  Lea  Lumber  Co. 
(Wash.),  10-231. 

Evidence  reviewed,  in  an  action  by  a  ripa- 
rian owner  against  a  lumber  manufacturing 
company  to  recover  damages  for  injury  to  the 
plaintiff's  land  resulting  from  the  driving  of 
shingle  bolts  down  the  stream,  and  held  to 
show  that  the  defendant  cannot  sustain  the 
contention  that  the  action  should  not  have 
been  brought  against  it  but  against  the  boom 
company,  which  is  a  separate  and  distinct 
corporation.  Mitchell  v.  Lea  Lumber  Co. 
(Wash.),  10-231. 

Snffloiency  of  evidence  in  action  to 
enjoin  diversion  causing  diminution 
of  nndergronnd  flow.  —  In  an  action  by 
a  lower  riparian  owner  on  a  surface  stream 
to  enjoin  the  diversion  of  the  stream  from  its 
natural  channel  by  an  upper  riparian  owner, 
on  the  ground  that  such  diversion  caused  a 
diminution  in  the  underground  flow  connected 
with  the  stream  when  in  its  natural  channel, 
evidence  examined  and  held  to  sustain  the 
findings  of  the  trial  court  that  the  diversion 
complained  of  did  not  offset  the  underground 
flow,  and,  therefore,  that  the  plaintiff  was 
not  entitled  to  relief.  Mentone  Irrigation 
Co.  V.  Eedlands  Electric  Light,  etc.,  Co. 
(Cal.),  17-1222. 

Sufficiency  of  evidence  in  action  to 
enjoin  maintenance  of  bridge  as  ob- 
struction, —  Evidence  in  an  action  for  dam- 
ages caused  by  the  obstruction  of  a  river  by 
a  railroad  bridge  and  to  enjoin  the  mainte- 
nance of  the  bridge,  held  sufficient  as  against 
demurrer.  White  i:  Atchison,  etc.,  E.  Co. 
(Kan.),  11-550. 

(f)   Instructions. 

Duty  of  plaintiff  to  minimize  dam- 
ages. —  In  an  action  against  the  owner  of 
a  mill  race  to  recover  damages  for  flooding 
the  plaintiff's  land,  the  defendant  is  not  en- 
titled to  an  unqualified  instruction  that  "  it 
was  the  plaintiff's  duty  to  have  made  the  in- 
jury as  light  as  possible,"  as  at  most  the 
plaintiff  was  bound  to  do  no  more  in  the  way 
of  lessening  the  injury  than  a  person  of  ordi- 
nary prudence  would  have  done.  Scott  v. 
Longwell  (Mich.),  5-679. 

Instruction  as  to  measure  of  dam- 
ages fop  obstruction,  —  Though  the  meas- 


ure of  damages  in  an  action  by  a  mill  owner 
against  the  owner  of  a  boom  for  interrupting 
the  flow  of  the  stream  and  preventing  the 
running  of  the  mill  is  the  rental  value  of  the 
mill  "  during  "  the  time  it  was  stopped,  it  is 
not  reversible  error  for  a  trial  court  to  use 
the  word  "  for  "  instead  of  "  during  "  in  the 
instruction.  Pickens  r.  Coal  River  Boom, 
etc.,  Co.   (W.  Va.),  6-285. 

4.  Watebwobks  and  \Vateb  Companies. 
a.  Statutory  Regulations. 

Validity  of  ordinance  relating  to  re- 
pair of  leaks.  —  A  city  ordinance  which 
provides  that  it  shall  be  unlawful  for  any  cor- 
poration, person,  or  persons  owning  or  oper- 
ating a.  waterworks  system,  or  any  person 
having  the  supervision,  management,  or  con- 
trol thereof,  to  allow  the  pipes,  mains,  and 
conduits  to  remain  out  of  repair  and  in  n 
leaky  condition  for  a  longer  period  than  two 
days  at  a  time,  is  a  valid  police  regulation 
designed  for  the  protection  of  the  public 
health,  comfort,  and  safety,  and  is  not  un- 
constitutional as  class  legislation  or  as  being 
discriminatory  in  its  character,  as  it  affects 
all  of  the  same  class  alike.  Grumpier  v. 
Vieksburg  (Miss.),  10-1098. 

Defenses  to  prosecutions  for  viola- 
tion of  ordinance.  —  Where  in  a  prosecu- 
tion for  the  violation  of  a  city  ordinance  in 
allowing  water  pipes  to  remain  in  a  leaky 
condition,  a  continuance  of  the  cause  is 
sought  on  account  of  the  absence  of  a  wit- 
ness by  whom  it  was  expected  to  prove  that 
the  leaky  condition  of  the  pipes  was  due  to 
the  vibrations  caused  by  passing  locomotives, 
the  continuance  is  properly  refused,  as  such 
evidence  is  immaterial  for  the  reason  that  it 
was  the  duty  of  the  water  company  under 
such  circumstances  to  construct  its  mains  so 
as  to  prevent  a  leakage.  Grumpier  v.  Vicks- 
burg  (Miss.),  10-1098. 

Evidence  in  prosecutions  for  viola- 
tion of  ordinance.  ^  In  a  prosecution  for 
the  violation  of  a  city  ordinance  making  it 
unlawful  to  allow  water  pipes  to  remain  out 
of  repair  for  more  than  two  days,  evidence 
as  to  the  condition  of  the  street  prior  to  the 
time  of  the  filing  of  the  affidavit  by  which 
the  prosecution  was  instituted  is  admissible. 
Grumpier  v.  Vicksburg  (Miss.),  10-1098. 

Violation  of  ordinance  as  continuing 
offense.  —  Where  one  has  been  convicted  of 
the  violation  of  a  city  ordinance  in  allowing 
water  pipes  to  remain  out  of  repair  on  a  cer- 
tain street,  he  cannot  be  prosecuted  again  for 
allowing  the  pipes  to  remain  out  of  repair  on 
such  street  for  any  length  of  time  prior  to 
the  date  of  the  affidavit  by  which  the  first 
prosecution  was  instituted.  Grumpier  t'. 
Vicksburg  (Miss.),  10-1098. 

b.  Water  rates. 
(1)   Statutory  regulation. 

Binding  effect  on  crater  company  of 
franoblse  granted  on  condition  as  to 
rates,   «-   Where   ^    municipality   grants  » 
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water  company  a  franchise  upon  the  con- 
dition that  it  shall  supply  private  consumers 
■with  water  at  not  exceeding  certain  specified 
rates,  a  valid  and  binding  contract  is  formed, 
and  a  private  consumer  is  entitled  to  an  in- 
junction restraining  a  new  water  company, 
which  succeeds  to  the  franchises  and  obliga- 
tions of  the  old  company,  from  charging  him 
water  rates  in  excess  of  those  prescribed  by 
the  contract.  Pond  v.  New  Eochelle  Water 
Co.  (N.  Y.),  5-504. 

Binding  effect  on  consnmer  of  ordi- 
nance fixing  \rater  rates.  —  Where  a 
water  company  accepts  a  valid  city  ordinance 
fixing  maximum  rates,  the  ordinance  is  bind- 
ing not  only  upon  the  company  but  also  upon 
private  consumers,  and  therefore  the  consum- 
ers have  no  right  to  litigate  the  questions  of 
reasonableness  of  rates  fixed  by  the  ordinance. 
Griffith  V.  Vicksburg  Waterworks  Co. 
(Miss.),  8-1130. 

Ponrer  of  municipality  to  make  water 
rates  lien  on  premises.  ^  In  the  absence 
of  express  statutory  authority  a  municipal 
corporation  has  no  power  to  make  water 
rentals  a  lien  or  incumbrance  upon  the  prop- 
erty as  against  a  subsequent  owner  or  occu- 
pant who  has  not  contracted  said  rentals  or 
made  default  in  their  payment.  Linne  v. 
Bredes   (Wash.),  11-238. 

Validity  of  regulation  requiring  pay- 
ment of  penalty  upon  turning  on  irater 
cut  off  for  nonpayment  of  rate.  —  Mu- 
nicipal corporations  in  Ohio  are  authorized  to 
construct  waterworks  and  to  supply  water  to 
tbeir  inhabitants,  and  to  collect  money  for 
water  supplied,  and  to  make  such  by-laws  and 
regulations  as  they  may  deem  necessary  for 
the  safe,  economic,  and  efficient  management 
and  protection  of  the  waterworks.  Under 
this  power  a  regulation  providing  that  if  any 
purty  shall  refuse  or  neglect  to  pay  the  water 
rent  when  due,  the  water  shall  be  turned  off 
and  not  turned  on  again  until  all  back  rent 
and  damages  shall  be  paid,  and  the  further 
sum  of  one  dollar  for  turning  on  and  off  the 
water,  is  a  reasonable  regulation  and  may  be 
enforced.  Mansfield  v.  Humphreys  Mfg.  Co. 
(Ohio),  19-842. 

(2)   Amount  of  rates. 

Right  of  urater  company  to  discrim- 
inate in  rates.  —  If  a  rate  to  favored  cus- 
tomers of  a  water  company  is  less  than  the 
reasonable  rate  which  it  may  lawfyjlly  de- 
mand from  all  im  a  basis  of  uniformity,  the 
discrimination  is  at  the  compaiiy's  expense, 
and  does  not  impinge  on  any  right  of  con- 
sumers generally.  The  granting  to  a  con- 
siderable number  of  consumers  of  a  rate  more 
favorable  than  that  fixed  for  consumers  gen- 
erally, in  the  absence  of  possible  circum- 
stances of  justification,  would  be  evidential 
that  the  general  rate  is  unreasonably  high, 
which  would  call  for  municipal  or  legislative 
revision  within  constitutional  limitations. 
But  making  a  concession  to  a  consumer  does 
not  fix  a  new  schedule  of  rates  for  all  its  con- 
sumers. State  V.  Birmingham  Waterworks 
Co.  (Ala.),  20-951. 


The  business  of  a  company  furnishing  water 
to  the  public  is  naturally  monopolistic,  and, 
the  power  of  eminent  domain  having  been 
given  that  the  company  may  serve  the  needs 
of  the  public  more  eflectively,  its  business  is 
affected  with  a  public  use,  and  it  must  serve 
all  consumers  with  equal  facilities  and  with- 
out discrimination.  State  v.  Birmingham 
Waterworks  Co.   (Ala.),  20-951. 

Liability  of  water  company  for  dis- 
crimination in  rates.  —  If,  within  the 
limit  of  rates  fixed  by  an  ordinance  contract 
and  by  its  right  to  a  reasonable  compensa- 
tion, a  water  company  should  capriciously 
and  oppressively,  for  ulterior  and  unlawful 
purposes,  discriminate  so  as  to  wrong  and 
injure  its  consumers,  it  would  plainly  abuse 
its  francliise,  and  the  inquiry  in  such  a  case 
would  be  whether  it  might  not  be  punished 
by  indictment  or  process  to  revoke  or  annul 
its  franchise.  State  v.  Birmingham  Water- 
works Co.   (Ala.),  20-951. 

Finality  of  determination  by  city 
officials.  —  The  determination  by  the  proper 
city  officials  of  the  amount  due  for  water  sup- 
plied is  not  final,  but  the  consumer  who  has 
good  grounds  for  disputing  the  correctness  of 
the  charge  made  by  the  city  may  apply  to  the 
courts  to  determine  the  amount  due  and  to 
restrain  the  enforcement  of  the  rule  pending 
such  determination.  Mansfield  v.  Humphreys 
Mfg.  Co.   (Ohio),  19-842. 

Pleading  in  action  to  enjoin  discrim- 
ination. —  On  appeal  from  an  order  dis- 
solving an  injunction  issued  in  a  suit  brought 
by  consumers  against  a  water  company,  the 
appellate  court  will  not  reverse  the  order  on 
the  ground  that  the  bill  charges  the  defend- 
ant with  discrimination  against  the  plain- 
tiffs in  the  matter  of  rates,  and  that  the  de- 
fendant's denial  of  such  discrimination  is  not 
sufficiently  explicit,  where  it  appears  from 
the  record  that  the  injunction  as  actually  is- 
sued was  directed,  not  against  discrimination, 
hut  against  the  action  of  the  defendant  in 
charging  rates  in  excess  of  those  fixed  by  a 
city  ordinance.  Griffith  v.  Vicksburg  Water- 
works Co.  (Miss.),  8-1130. 


(3)   Installation  of  meters. 

Right  of  municipality  to  require  in- 
stallation at  expense  of  ow^ner.  The 

water  board  of  a  city,  which  is  by  ordinance 
vested  with  the  powers  conferred  on  the  city 
to  distribute  water  and  to  regulate  the  use 
thereof  and  the  prices  to  be  paid  therefor, 
has  authority  to  adopt  a  regulation  requirin" 
meters  to  be  installed  in  all  private  fire  ex- 
tinguishing systems  at  the  expense  of  the 
owners.  Shaw  Stocking  Co.  v.  Lowell  (Mass  ) 
15-377.  ' 

The  fact  that  such  regulation,  which  is 
applicable  to  all  persons  who  maintain  pri- 
vate fire  extinguishing  systems,  is  being  en- 
forced only  gradually,  is  not  such  unjust 
discrimination  as  affords  a  reason  for  en- 
joining the  enforcement  of  the  regulation  in 
any  particular  case.  Shaw  Stocking  Co  v 
Lowell   (Mass.),  15-377.  "     " 
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Jt  is  fwt  ijnreasona.ble  for  a  city  \fhieli  is 
j;ii!(Jer  no  obligation  to  furnish  itp  regi4ents 
v.ith  water  for  their  private  firp  extiijguish- 
ing  systems  to  adopt  a  regulation  requiring 
the  installation  of  meters  in  private  fire  ser- 
vipe  pipes  at  the  expense  of  the  pwiiera. 
Shaw  Stocking  Co.  v.  Lowell  (Mass.),  15- 
377. 

c.  Contracts   for    fire   pjrpteetion. 

Construction  of  contract  as  to  ser- 
vice required.  —  Where  the  defendant  com- 
pany made  a  contract  with  the  plaintiff  town 
to  furnish  water  to  the  plaintiff  town,  for 
protection  against  fire,  and  to  afford  as 
effective  service  as  furnished  to  the  city  of 
Old  Town,  and  it  appeared  that  the  plaintiff 
town  in  consideration  of  a  reduced  rental 
agreed  that  the  main  pipe  should  be  six  inches 
in  diameter  instead  of  eight  inches  as  in  Old 
Town,  held  that  the  defendant  company  was 
only  bound  to  use  reasonable  care  and  dili- 
gence to  furnish  a  fire  service  as  near  the 
efficiency  of  the  Old  Town  service  as  the  six 
inch  pipe  would  enable  it  to  do;  that  it  was 
not  bound  to  furnish  the  same  efficiency  as 
the  Old  Town  plant  furnished,  but  only  such 
efficiency  as  could  be  reasonably  obtained 
with  the  plant  in  the  plaintiff  town.  Milford 
V.  Bangor  E.,  etc.,  Co.  (Me.),  20-622. 

Construetion  of  contract  in  favor  of 
inhabitants.  —  The  contract  of  a  water- 
works company  to  furnish  a  city  with  water 
for  the  use  of  the  fire  department  construed, 
and  held  not  to  be  a  stipulation  pour  autrui 
in  favor  of  the  inhabitants  of  the  munici- 
pality. Allen,  etc.,  Mfg.  Co.  r.  Shreveport 
Waterworks  Co.   (La.),  2-471. 

A  contract  granting  a  waterworks  fran- 
chise of  a  city  on  condition  of  supplying  the 
inhabitants  with  water  and  furnishing  fire 
hydrants  construed,  and  held  to  contain  a 
double  set  of  stipulations,  one  in  favor  of 
the  inhabitants  generally  and  one  in  favor  of 
the  municipality  for  the  enforcement  of  the 
performance  of  which  the  inhabitants  have 
no  right  of  action.  Allen,  etc.,  Mfg.  Co.  v. 
Shreveport  Waterworks  Co.   (La.),  2-471. 

Iiiability  of  water  company  for  mu- 
nicipal fire  loss.  —  A  water  company  con- 
tracting to  furnish  water  for  fire  protection 
is  not  liable  for  municipal  property  burned 
tjirough  the  company's  failure  to  furnish  an 
adequate  supply,  iij  tjie  absence  of  ajj  express 
untjertaking  to  furnish  protection  to  such 
propertv.  Mjlford  r.  Bangor  R.,  etc.,  Co. 
(Me),  20-622, 

IiiabUi]ty  of  TF^ter  company  tp  prir 
-ratp  pitizp^  fp?  #re  los;;.  >r-  A  private 
citizen  cannot  maintain  a"  a<:tion  against  a 
water^vorks  company  to  recover  damages  for 
losses  by  fife  sustained  by  Ijim  in  conseqmence 
of  the  failure  of  the  company  to  perform  its 
contract  with  a  njunfcipality  to  furnish  a 
supply  of  water  for  the  extinguishment  pf 
fir,es,  as  there  is  a  want  of  pripity  betweep 
t))e  fiitiaen  an4  the  company  whicl)  prevent* 
hipi  from  suing  either  for  Jjreach  of  the  con- 
tract px  for  brea(f)i  of  duty  gj-owing  out  of 
the  contract.  Lqvejoy  r.  Bessemer  Water- 
works Co.   (Ala.),  9-1068. 


Thg  QWRipf  of  nrpperty  li'bicji  is  destrpy^ 
by  flirs  through  th^  failufp  of  a  water  cgf^- 
p^ijy  to  fprnish  water  and  fire  appw^tu^  (o 
the  mnnicipality  in  whicff  it  is  ^it^ated  an(i 
to  the  inbabitantiS  ^ejteftf,  jn  ae<)9r4ance  wjth 
its  contrast  witji  th^  municipality,  cannpt 
maintain  an  action  pgaipst  the  pompapy  to 
recover  the  dan^agps  resulting  thprefrpn). 
There  being  np  oljRgatJon  resting  npofi  the 
jnpnicipality  tP  ^jffprd  )iim  protection  agaJW^ 
fire,  he  is  not  privy  to  tl)e  contract  by  syb- 
stitiition,  BlUfl)*;  V,  DennjspB  VVater  Supply 
Co.  (Ohio)/2-§5?r 

A  contract  between  a,  water  conipany  aB4  ?■ 
municipality  S'hereby  the  company,  for  a 
valuajbfe  consideration,  agrees  tp"  furnfsU 
water  for  the  purpose  of  extinguishing  firep 
that  may  occur  on  tljp  premises  pf  private 
owners  and  taxpayers  of  thp  mupifiipality  iip- 
poses  no  IpgaJ  public  duty  in  that  Jjehplf 
upon  the  company,  and  therefore  tlje  cpnj- 
papy  is  pot  Ij^ble  in  (fa^wges  to  a  pWvate 
citi2en  whpse  property  i§  destroyed  by  gre  ip 
CPnsequence  of  its  n^gligpnt  failure  fo  tur- 
jjjgh  a  sufficient  spppiy  of  water.  Thofnpson 
V.  Sprjngfielfi  Water  Co,   (Pa.),  7-473, 

The  inlfabit/jnts  pf  a  mpnicipality  h^ve  no 
cause  pf  aetion  fof  tlje  Jireach  of  a  ppntract 
entgre4  into  with  a  city  to  furnish  water  fpf 
its  fire  department,  it  being  immaterial  that 
ther^  m^y  be  no  one  efse  whp  can  sue  for 
damages.  AJlpn,  etc,  Mfg.  Cp.  r.  gbreyepprt 
Watenvofjci  Cp,  (l^.),2-il\, 

A  watef  company  which  has  agreed  in  it? 
contract  witf)  a  city  tp  supply  \jaler,  tp  keep 
the  hydrant^  in  repair,  and  has  the  right  to 
cpt  pff  the  wfiter  flpv  to  make  repairs,  is  not 
liable  tp  a  consumer  for  a  fire  caused  by  a 

fas  heater  which  is  Ifigjily  dangerous  if  lefp 
urning  after  the  water  supply  has  »eage4, 
though  the  water  supply  is  cut  off  wjthout 
notice,  where  the  cpippany  dqe^  not  kppw  of 
the  installation  of  the  heater,  Brapie  o. 
Light,  etp.,  Co.   (Mis^.),  20-1293. 

d.  Liability  of  water  company  to  trespassers. 

fnfaut  fal^n^  in  yeseyvQw- —  A  water- 
works conipany  is  not  liable  for  the  deatVl'y 
drowning  of  an  infant  who  comes  upon  its 
land  without  invifatjon  apd  there  falls  into 
a  reservoir  or  basin  of  water  while  playing 
about  it  without  the  knowledge  of  the  eem- 
pany.  Wheeling,  etc.,  R.  Co.  v.  Harvey 
(Ohio),  11-981.  • 

e.  Acquisition  of  waterwprks  by  municipality. 

iPo^ep  ftf  inunioipa}if:y  tp  acquire.  — 

ynder  the  Nebraska  statutes  the  city  of 
Omaha  hap  ^q\fsv  to  acquire  a  system  of 
waterworks  which  extends  ten  miles  from 
the  corporate  limits  of  the  city  and  supplies 
other  municipalities  within  such  distance. 
Omaha  Wster  Cp.  V,  Omaha  (U,  S.),  15-498. 
The  Montana  statute  providing  that  where 
a  pfty  desires  to  apquire  a  system  of  water 
supply  already  established  and  owned  by  ft 
corporation  or  private  individual,  it  shall 
have  the  right  U>  do  SP  bj  ex.ercise  of  the 
power  of  eminent  domain,  ijj  ease  the  owner 
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refuses  to  sell,  does  not  limit  a  city  to  the 
a(:q<)ireinei)t  of  a  system  of  water  supply  al- 
ready operated  within  its  limits  hy  a  corpora- 
tion, under  a  franchise  granted  by  it;  but 
the  c}ty  may,  if  it  chooses,  acquire  an  en- 
tirely new  ftn4  independent  source  of  water 
supply,  not  theretofore  operated  by  any  cor- 
poration or  indlviduaj;  and  it  is  no  objection 
Ip  the  validity  of  bonds  issued  tp  pay  for  the 
apquirement  of  such  new  and  independent 
source  of  supply,  that  there  is  an  existing 
source  of  supply  in  the  city  owned  by  a  pri- 
vate cprporstnon.  Carlson  r.  Helena  (Mont.), 
17-1233. 

Decision  by  majocSty  of  appraisers  as 
binding.  —  Where  tlje  matter  which  is  the 
subject  of  appraisal  is  the  value  of  a  water- 
works system  sought  to  be  acquired  by  a  city 
from  a  water  company,  and  all  of  the  apprais- 
ers are  qualified  and  have  assembled  and 
acted,  the  finding  or  decision  of  a  majority 
of  the  appraisers  is  a  valid  execution  of  the 
power.  This  is  especially  true  where  the  ap- 
praisers are  regarded  by  the  parties  as  a 
board  vested  with  the  powers  of  an  aggregate 
hp4y.  Omaha  Water  Co.  v.  Omaha  (U.  S.), 
15-498. 

Misconduct  of  appraisers.  —  A  board 
of  appraisers  to  which  h^»  been  submitted 
the  question  of  the  value  of  a  system  of 
waterworks  sought  to  be  acquired  by  a  city 
from  a  water  company,  with  authority  to  as- 
certain the  facts  by  any  means  deemed  ad- 
visable by  it,  does  not  commit  such  miscon- 
duct as  will  avoid  its  finding  by  sending,  in 
good  faith  and  without  concealment,  the 
books  of  the  company  to  another  state  to 
have  them  examined  by  an  auditing  company 
selected  by  it  for  that  purpose,  without  giv- 
ing the  city  access  to  the  books  or  permitting 
it  to  examine  witnesses  upon  their  contents, 
notwithstan4ing  the  fact  that  the  board  has 
previously  received  evidence  in  the  presence 
of  counsel.  Omaha  Water  Co.  v.  Omaha  (U. 
S.),  15-498. 

Inclnsion  of  improper  items  as  af- 
fecting appraisal.  —  Where  it  appears  that 
in  the  appraisal  of  a  waterworks  system 
sought  to  be  acquired  by  a  city  from  a  water 
company  several  properties  are  included 
which  are  not  part  of  the  system,  but  that 
such  properties  are  appraised  separately,  the 
value  of  such  properties  may  be  deducted 
from  the  entire  amount  of  the  appraisal  with- 
out affecting  the  validity  of  such  appraisal. 
Omaha  Water  Co.  v.  Omaha   (U.  S.),  15-498. 

Where  it  appears  that  there  are  substan- 
tial defects  in  the  title  pf  part  of  the  prop- 
erty so  appraised,  but  that  such  property  is 
not  essential  to  the  integrity  of  the  entire 
system,  the  vp-lue  of  such  property  should, 
if  the  company  is  unable  to  remedy  tlie  de- 
fects after  having  been  given  an  opportunity 
to  4p  so,  be  ascertained,  and  the  amount  of 
the  appraisal  should  be  abated  accordingly, 
the  appraisal  npt  being  invalidated  thereby, 
Omaha  Water  Co.  v.  Omaha  (U.  S.),  13-498, 

Action  to  enforce  contract  by  mo- 
nldpAUty  to  pnrcbase.  —  In  an  action  by 
a  water  company  to  compel  a  eity  to  com- 
plete the  purchase  of  the  company's  water- 


works system,  the  pity  ordinances  examined 
and  hela  to  show  that  the  city  l(a4,  pursuant 
to  the  right  reserved  in  the  franchise  ortji- 
iiftpce  of  fl)e  company,  elected  to  purchase  the 
entire  systenj  notwithstanding  the  fact  that 
it  extended  beyond  the  city  limits  and  sup- 
plied adjacent  municipalities,  so  as  to  consti- 
tute a  contract  wjiich  could  not  be  impaired 
by  subsequent  legislation.  Om^ha  Water  Co. 
V.  Omaha  (U.  S.),  15-498. 

The  fact  that  the  deed  fpv  such  waterworks 
system  teji4ered  by  the  company  is  not  such 
ivs  the  city  is  required  to  take  will  not  defeat 
an  action  for  the  enforcement  of  the  contract, 
it  being  sufficient  that  the  company  is  able, 
ready,  and  willing  to  do  what  may .  lawfully, 
be  required  of  it.  Omaha  Water  Co.  r. 
Omaha  (U.  S.).  15-498. 

Where  it  appear?  in  such  an  actipn  tljat 
liouds  of  the  water  company  are  outstanding, 
the  trustees  named  in  tlje  mortgages  should, 
during  the  progress  pf  the  case,  be  mad* 
parties  so  that  tlie  liens  of  the  bonds  may  be 
dischai'ged  or  their  payment  assunjed  by  the 
city,  Omaha  Water  Co,  v,  Omaha  (U.  S,)i 
l,'3-498. 

WATERWORKS. 

See  Watebs  anp  Watebcoubses,  4. 


WAYS. 

See  Easejments;     Pbivate  W4ts;   Stbeets 

AND  Highways. 
Acquisition  and  location  of  right  of  way  of 

railroad,  see  Railboads,  2, 
Destruction   of  private   way  by  taking  land 

for  public  use,  see  Eminent  Domain,  4  b. 


WAYWARD   CHH-DRJiN, 

Cpmmitment   to   benevolent  institutions,   see 
Infants,  4  c. 


WEAPONS. 

4^s8ault  with  dangerous  or  deadly  weapon,  see 

AsSAyi-T  AND  Battebt,  1  b. 
Filing  guns  over  land  pf  another,  see  Tres- 
pass, 1. 
Ivilling  by  accidental  discharge  pf  concealed 

weapon,  see  Homicide,  4  b. 
Pistol   kept  contrary   tp   law    as   subject   pf 

larceny,  see  Lapcent,  3  e. 
Possessipn  of  weapons  as  evidence  pf  guilt, 

see  Cbiminai.  Law,  6  n   (4)  ;  Hoiucide, 

6  a  (5). 
Prphibiting  discharge  of  firearms  in  city,  see 

Municipal  Cobpobations,  4  d  (3). 

Validity  oi  statntes  prohibiting  par- 
rying of  weapons,  —  The  provision  of  tlie 
Kansas  conptitutipn  that  "the  pepple  shall 
have  the  right  tp  bear  arms  fpj-  their  defense 
and  security  "  is  a  Jimitatipn  on  the  legisla- 
tive power  to  enact  laws  prphibiting  the  hear- 
ing of  arms  m  the  mjHtia  or  any  pthev  miU- 
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tary  organization  provided  for  by  law,  but 
it  is  not  a  limitation  on  the  legislative  power 
to  enact  laws  prohibiting  and  punishing  the 
promiscuous  carrying  of  arms  or  other  deadly 
weapons.     Salina  v.  Blaksley   (Kan.),  7-925. 

A  legislature  may  prohibit  the  carrying  of 
concealed  deadly  weapons,  but  cannot  pro- 
hibit the  carrying  of  deadly  weapons  in  any 
manner  whatsoever.  Re  Brickey  (Idaho), 
1-55. 

The  provisions  of  the  statutes  of  Oklahoma 
(Wilson's  Rev.  &  Ann.  St.  Okla.  1903, 
§^  2502,  2503)  prohibiting  the  carrying  of 
the  weapons  therein  set  out  are  not  repug- 
nant to  each  other,  or  violative  of  section  26 
of  article  2  of  the  Bill  of  Rights  of  the  Con- 
stitution of  Oklahoma,  but  are  valid  provi- 
sions of  such  statutes  extended  to  and  put  in 
force  in  the  state  by  the  provisions  of  section 
21  of  the  Enabling  Act  (Act  June  16,  1906, 
c.  3335,  34  St.  277)  and  section  2  of  the 
Schedule  of  the  Constitution.  Ex  p.  Thomas 
(Okla.),  17-566. 

The  word  "  arms,"  as  used  in  section  26  of 
article  2  of  the  Bill  of  Rights  of  the  Okla- 
homa Constitution  providing  that  "  the  right 
of  a  citizen  to  keep  and  bear  arms  .  .  . 
shall  never  be  prohibited,"  has  reference  to 
svich  arms  as  are  recognized  in  civilized  war- 
fare, and  not  to  the  weapons  mentioned  in 
the  statute  of  that  state  which  forbids  the 
carrying  of  weapons.  Ex  p.  Thomas  (Okla.), 
17-566. 

Validity  of  statute  regulating  firing 
of  gnn  or  pistol.  —  An  ordinance  prohibit- 
ing the  firing  of  any  gun  or  pistol  or  other 
firearm  within  the  limits  of  the  city  except 
on  the  occasion  of  a  military  parade  is  a 
valid  exercise  of  the  police  power  of  the  city. 
Such  an  ordinance  is  not  invalid  because  it 
also  prohibits  the  burning  of  any  combustible 
matter  in  any  street  or  lot  of  the  city,  but 
makes  an  exception  in  favor  of  coopers.  The 
provision  as  to  fires  is  not  unconstitutional 
as  discriminating  between  citizens,  and  even 
if  it  were,  the  validity  of  the  prohibition 
against  discharging  firearms  in  the  city  would 
not  be  affected  thereby.  State  v.  Johnson 
(S,  Car.),  11-721. 

Construction  of  prohibiting  statute. 
—  The  Tennessee  statute  providing  that  "  it 
shall  not  be  lawful  for  any  person  to  carry 
publicly  or  privately  any  dirk,  razor  con- 
cealed about  his  person,  sword  cane,  .  .  . 
belt  or  pocket  pistol  or  revolver,"  is  vio- 
lated by  carrying  a  pistol  in  a  box  or  com- 
partment beneath  the  seat  of  a  vehicle,  where 
the  weapon  is  readily  accessible  for  use  for 
defensive  or  offensive  purposes.  Of  the  weap- 
ons enumerated  by  the  statute  the  razor  is 
the  only  one  that  must  be  concealed  about 
the  person.  Kendall  v.  State  (Tenn.),  11- 
1104. 

When  statutory  forfeiture  of  weapon 
tahes  efFeot.  —  Under  the  Colorado  statute 
prohibiting  the  carrying  of  concealed  weapons 
and  providing  that  "  all  concealed  weapons 
taken  from  parties  violating  this  section  shall 
be  forfeited  to  the  county,"  but  not  requiring 
that  the  violation  shall  be  established  in  any 
particular  manner,   a   forfeiture   takes   place 


and  the  title  to  the  forfeited  property  is  di- 
vested out  of  the  offender  at  the  time  of  the 
occurrence  of  acts  constituting  a  violation  of 
the  statute,  and  not  at  the  time  of  the  con- 
viction of  the  offender  for  such  violation. 
McConathy  v.  Deck  (Colo.),  7-896. 

Liability  for  negligent  use  of  fire- 
arms. —  Due  care  for  the  safety  of  others  is 
not  exercised  by  a  hunter  who  fires  at  an  ob- 
ject moving  in  the  underbrush  without  tak- 
ing time  to  ascertain  whether  it  is  a  deer  as 
he  supposes,  or  a  human  being  as  it  is  in 
fact.     Rudd  v.  Byrnes,   (Cal.),  20-124. 

In  an  action  to  recover  damages  for  the 
negligence  of  the  defendant  in  shooting  the 
plaintiff  by  mistake  for  game,  the  question 
of  contributory  negligence  on  the  part  of  the 
defendant  is  in  issue  and  should  be  submitted 
to  the  jury,  where  it  appears  that  the  parties 
were  hunting  deer  together,  that  each  was  to 
take  a  certain  station  from  which  he  could 
shoot  at  the  deer  when  chased  by  the  dogs, 
and  that  the  plaintiff,  instead  of  taking  his 
agreed  station,  went  into  the  brush  near  the 
defendant's  station  where  he  was  mistaken 
for  a  deer.     Rudd  v.  Byrnes    (Cal.),  20-124. 


WEATHER. 

Proof  of  weather  conditions,  see  Evidence,  8 
b  (3). 

WEIGHTS   AND   MEASURES. 

Weighing   output   of    coal,    see    Mines    and 

MiNEBALS,    10. 

WELFARE. 

General  welfare,  see  Constitutional  Law,  5. 

WELLS 

Interference  with  subterranean  waters  by  dig- 
ging well,  see  Waters  and  Water- 
courses, 1. 

Liability  for  injuries  by  blowing  off  gas  wells, 
see  Gas  and  Gas  Companies,  5. 

WHARFINGERS. 

See  Whabves. 

'WHARVES. 

Right  to  erect  wharves  in  navigable  waters,  see 
Waters  and  Watebcoueses,  3  b  (4). 

Right  of  riparian  oxmer  to  build 
nvharf.  —  A  riparian  owner  on  a  navigable 
stream  has  the  right  to  build  a  private  wharf 
out  so  as  to  reach  the  navigable  waters  of  the 
stream.  Weems  Steamboat  Co.  v.  People's 
Steamboat  Co.   (U.  S.),  16-1222. 

Right  of  municipal  corporation  to 
maintain  free  wharf  at  intersection  of 
street  with  river.  —  A  municipal  corpora- 
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tion  has  the  right  to  erect  and  maintain  a 
free  wharf  at  the  intersection  of  a  street  by 
a  river,  notwithstanding  the  fact  that  tlie 
municipality  may  have  merely  an  easement 
in  such  street  acquired  by  the  dedication 
thereof,  the  fee  being  owned  by  an  indi- 
vidual. Williams  v.  Gainesville  (Ala.),  14- 
1134. 

Nature  of  rights  of  owner  of  pri- 
vate Trharf .  —  A  person  who  owns  a  private 
wharf  on  a  navigable  stream  has  the  same 
property  rights  therein  as  in  any  other  prop- 
erty which  he  owns.  He  may  reserve  it  for 
his  own  exclusive  use,  or  may  permit  such 
persons  as  he  chooses  to  use  it  and,  at  the 
same  time,  prohibit  its  use  by  others.  By 
permitting  certain  persons  to  use  it,  he  does 
not  oblige  himself  to  permit  its  use  by  the 
public  in  general,  either  with  or  without 
compensation;  and  if,  at  any  time,  it  be- 
comes necessary  to  acquire  it  for  the  public 
use,  due  compensation  must  be  made  there- 
for, the  same  as  for  any  other  property. 
Weems  Steamboat  Co.  v.  People's  Steamboat 
Co.   (U.  S.),  16-1222. 

Bigbt  of  public  to  use  private  ivharf . 
—  The  public  can  obtain  no  adverse  right  to 
a  private  wharf  on  a  navigable  stream,  as 
against  the  owner,  by  mere  user.  To  obtain 
such  right  there  must  be  an  intention  on  the 
part  of  the  owner  to  dedicate  the  property 
to  the  use  of  the  public,  and  an  acceptance  of 
such  dedication,  either  express  or  implied, 
on  the  part  of  some  public  authority.  In  the 
absence  of  such  dedication  and  acceptance, 
the  use  will  be  regarded  as  under  a  simple 
license,  subject  to  withdrawal  at  the  pleasure 
of  the  owner.  Weems  Steamboat  Co.  v.  Peo- 
ple's Steamboat  Co.    (U.  S.),  16-1222. 

The  owner  or  lessee  of  a  private  wharf  on 
a  navigable  stream  is  entitled  to  an  injunc- 
tion prohibiting  its  use  by  another  person 
who  insists  on  using  it  without  his  consent; 
and  in  an  action  to  procure  such  an  injunc- 
tion it  is  no  defense  that  the  defendant  is 
willing  to  pay  for  the  use  of  the  wharf,  that 
there  is  no  other  wharf  in  the  vicinity,  that 
its  use  is  very  convenient,  and  even  necessary, 
for  the  defendant  in  order  to  prosecute  his 
business,  and  that  its  former  owners  have 
permitted  the  public,  upon  occasions,  to  use 
it.  Weems  Steamboat  Co.  v.  People's  Steam- 
boat Co.   (U.  S.),  16-1222. 

Liability  of  consignee  for  wharfage 
charges.  —  The  consignee  of  goods  shipped 
by  a  water  route  is  liable  to  a  wharfinger  at 
the  place  of  delivery  for  reasonable  wharfage 
charges,  where  such  charges  are  customary  at 
the  wharf  of  delivery,  and  there  is  no  ex- 
press stipulation  contrary  to  such  custom  in 
the  contract  of  carriage.  Riddick  v.  Dunn 
(N.  Car.),  13-382. 


WIDOW. 

See  DowEB. 

Right  to  husband's  dead  body,  see  Dead  Bodt. 

Right  to  contest  will,  soe  Wli.l.S,  7  e   (1). 


WIDOWER. 

Murderer  of  wife  as  widower  within  law  of 
descent  and  distribution,  see  Descent 
AND  Distribution,  5  a. 


WIFE. 

See  Husband  and  Wife. 

WILD  ANIMALS. 

Ownership,  see  Animals,  1  a. 

WILD   LAND. 

Cultivation  of  wild  land  as  improvement,  see 
Improvements. 

WILFULNESS. 

See  Neoliqence. 

WILLS. 

1.  Contracts  to  Devise  or  Bequeath, 

1611. 

2.  What  Constitutes  Wili,,  1611. 

3.  Formal     Requisites     to     Validity, 

1612. 

a.  In  general,  1612. 

b.  What  law  governs,  1612. 

c.  Signature  of  testator,  1612. 

d.  Publication,  1612. 

e.  Attestation,  1612. 

(1)  Nature      of      requirement, 

1613. 

(2)  Competency    of    witnesses, 

1613. 

(3)  Subscription   by   witnesses, 

1613. 

(4)  Attestation  clause,  1614. 

(5)  Proof  of  attestation,   1614. 

f.  Holographic  wills,  1614. 

g.  Nuncupative  wills,  1614. 
h.  Codicils,  1615. 

i.  Joint  and  mutual  wills,  1615. 

4.  Testamentary  Capacity,  1615. 

a.  In  general,  1615. 

b.  Extent  of  capacity  required,  1616. 

c.  Persons  adjudicated  incompetents 

1616. 

d.  Persons    harboring    insane    dehi- 

sions,  1616. 

e.  Evidence,  1616. 

(1)  Presumptions    and    burden 

of  proof,  1616. 

(2)  Admissibility,  1616. 

(3)  Sufficiency,  1617. 

f.  Instructions,  1618. 

5.  Undue  Influence,  1618. 

a.  In  general,  1618. 

b.  Effect  on  validity  of  will,   1618. 

c.  Proof  of  undue  influence,  1619. 
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(1)  Pfesuaptiolis    and    burden 

of  proof,  1619. 

(2)  AdaiissibiHty,  1S19. 

(3)  Wdght      and      sufficiency, 

1620. 

(4)  Questions  for  jury,  1620. 

(5)  Instructions,  1620. 

6.  Revocation  ASriJ  Eevivai,,  1621. 

a.  In  general,  1621. 

b.  Eevocatioil,  l62l. 

(1)  In  general,  1621. 

(2)  Joint    and    mutual    wills, 

1621. 

(3)  Revocation    by    subsequent 

will,  1622. 

(4)  Revocation  by  codicil,  1622. 

(5)  Revocation    by    destruction 

Of  wfti,  less. 

(6)  Revocation  by  cancellation 

Or  erasure,  1623. 

(7)  Revocation    by    subsequent 

marriage  and  birth  of  is- 
sue, 1623. 

c.  Revival,  1024. 

7.  Probate  Proceedings,  1624. 

a.  What     wills     may    be     pfetated, 

1624. 

b.  Probate     after     letters     granted, 

1625. 

c.  Probate  of  foreign  wills,  1625. 

d.  Jurisdiction,  1625. 

e.  Parties,  1625. 

(1)  Who  may  contest  Validity, 

1625. 

(2)  Parties  defendant,   1626. 

f.  Pleading  and  issues,   1626. 

f.  Witnesses^  1626. 
.  Evidence,  1626. 

(1)  Admissibility,  1626. 

(2)  Weight      and      sufficiency, 

1627. 
i.  Instructions,  1627. 
i.  Argufflents  of  dounsel,  1627. 
k.  Direction  of  Verdict,  1628. 
1.  Decree,   1628. 
m.  Appeal  and  eiror,  1628. 
D.  Annulment  of  brobate,  1628. 
».  C(}fltfftcl«    relating    to    probate, 
1629. 

8.  CoNSWttrcJTlON  6t  Wllxs,  1629. 

a.  General     rules     of     cdnStruction, 
1629. 

(1)  Intent  of  testator,  1629. 

(2)  Pi^4SU)Aptl0n    agai&st    par- 

tial intestacy,   1630. 

(3)  Construction    as    a    whole, 

1630. 

(4)  Ambiguous  language,  1630. 

(5)  Supplying  words,  1630. 

(6)  InfibrjioratiOlI  by  reference, 

1630. 

(7)  Bequest     by      implica.tion, 

1630. 
.     (8)   Contingeflt  wills,  1630. 
(9)  Reception  «f  parol  evidence 
in    aid    of    construction, 
1680. 
h.  CDnsirnetion  of  particular  words, 
1831. 


c.  Construction  Of  particular  prOVl' 

sidns,  163d. 
( U  In  gtnei'al,  1833. 

(2)  Behest     by     httplfeatfttt, 

(3)  Joint  or  several  bequest  6r 

detiSe,  1034. 

(4)  Conditional    devise    or    be- 

quest,  1634. 

(5)  Gifts  to  classes,  1039. 

(6)  Gift  of  rents  and  profit*  or 

incotae,  1635. 

(7)  Cutting  down  clear  gift  bf 

subsequent  clause,  1035. 

(8)  Trust  estates,  1633. 

{&)  Vested   or    eontingeut    re- 
mainders, 1036. 

(10)  Limitations  over,  1036. 

(11)  Power    of    disposition    illd 

control,  1036. 

(12)  Rule  In  Shelley's  case,  1630. 

d.  Actions  to  construe  wills,  1037. 

(1)  Jurisdiction,  1037. 

(2)  Parties,  1637. 

(3)  Appeal  and  error,  1637. 

(4)  tfability  fot  cAste,  1037'. 
9.  Validity  of  Pbovisioms,  163?. 

a.  In  general,  1637. 

b.  Restraint  of  mairiagey  1638, 

c.  Restraint  on  alienationj  1638. 

d.  Restraint    on    entering   naval   oi 

military  service,  1638, 

e.  Gifts  to  witnesses,  1638i 

f.  Conditional  gifts,  1639. 

g.  Forfeiture   of   legacy  by   contest, 

1639; 

h.  Erection  of  tomb,  1639, 
i.  Effect  of  invalid  provisioBa,  1639. 
10,  Legatees  and  Devisees,  1639- 

a.  In  general,  1639. 

b.  Nature  of  legaey,  ie3&. 

c.  Right  to  accesslM,  1640. 

d.  Pajrment  of  le^cies,  1040. 

(1)  Time  for  pftyment,  1040. 

(2)  Priority,  1640. 

(3)  COhtfibntiofl,  1841. 

e.  Interest  on  legfacles,  1641. 
f.  Advancements,  1641, 

g.  Lapsing  and  ademption,  1641. 
h.  Satisfa<^idti  of  elaim  by  legacy  to 
creditor;  1642. 

i.  Election,  1642. 

(1)  Scope  and   application  bf 

doctrine,  1642. 

(2)  What  constitutes   aft  eleS' 

tio«,  1043. 

(3)  Eifect  of  death  before  elec- 

tion, 1043. 

(4)  Effect  of  electliWi,  1043. 

(5)  EnfOTdemeht   of  rights  by 

suit,  164Sr. 
j.  Actions   by   legatees    or    devisees, 
1643. 

Agreement  to  devieit  Ittnd  M  creating  implied 
trust,  see  Trusts  and  Trustees,  4  b 
(4). 

Agresmenfe  to  devise  land,  se«  Fhauss^  SMt- 
T7TE  or,  1  b  (3). 
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Competency  of  -propoment  to  testify  in  sup- 
port of  will,  see  Wjlls,,  3  b  ( 1 J . 
Devise  as  passing  growing  eiops,  see  Cbops, 

Duty  of  executor  as  to  probat*.  see  Execu- 

TOBS    AND    ADMINISTBATOBS,    8    A. 

Execution  of  power  of  appointment  by  wills, 
see  Powers. 

Gift  causa  mortis  distinguisheii  from  testa- 
mentary disposition,  see  Gifts,  2  a. 

Jury  trial  in  will  eontests,  see  Jury,  1  c. 

Law  governing  formal  requirements,  see  Con- 
flict OF  Laws,  5. 

Liability  of  personal  repiresemtative  on  con- 
test of   will,  see   Executobs   and   Ad- 

MlNISTKATORS,    S    C. 

Recital  in  will  as  acknowledgment  of  legal 
obligation,  see  Limitation  or  Acnoxs, 
5  b. 

Eeeovery  of  legacy  in  equity,  see  Equity, 
2  f. 

Eeformation  of  wills,  see  Befokmation  op 
Instruments. 

Eight  of  foreign  corporation  to  take  by  de- 
vise, see  CoKPOEATioNs,  13  b. 

Eight  of  life  beneficiary  to  possession  of 
principal  fund,  see  Life  Estates,   1  a. 

Specific  performance  of  contract  to  settle 
will  contest,  see  Specific  Pebporm- 
ANCE,  3  f    (16). 

Taxation  of  legacies  and  devises,  see  Taxa- 
tion, 13. 

Testamentary  power  of  appointment,  see 
Powers. 

Testamentary   trusts,   see    Spendthrifts. 

Verbal  agreement  to  devise  land,  see  Frauds, 
Statute  of,  4  a. 

Validity  of  particular  provisions,  see  Perpe- 
tuities and  Trusts  for  Accumula- 
tion. 

I.  Contracts  to  Devise  or  Bequeath. 

Power  of  promisor  to  revoke  after 
performance  by  promisee.  —  An  agree- 
ment to  leave  property  by  will  is  not  am- 
bulatory or  revocable  aifter  the  performance 
on  the  part  of  the  promisee.  Best  v.  Gra- 
lapp   (Neb.),  5-491. 

SnfBLeiency  of  agreement.  —  It  is  suffi- 
cient if  an  agreement  to  devise  land  is  that 
the  promisee  shall  receive  the  property,  or 
that  it  shall  be  left  him  at  the  decease  of 
the  promisor.  There  need  not  be  an  express 
promise  to  make  a  will.  Best  c.  Gralapp 
(Neb.),   5-491. 

An  agreement  by  a  person,  in  consideration 
of  the  privilege  of  naming  a  child,  that  he 
would  leave  the  child  something  at  bis  death, 
but  failing  to  state  what  amount  of  property 
he  would  leave  or  to  provide  a  means  by 
which  the  amount  could  be  ascertained,  is 
invalid  for  uncertainty,  and  is  not  aided  by 
the  testator's  declarations  to  third  persons 
as  to  how  much  he  would  leave  the  child  or 
by  bequests  to  the  child  in  revoked  wills. 
Freeman  v.  Morris  (Wis.),  11-481. 

Sipeciflc  performance  of  agreement.  — 
An  agreement  to  devise  land,  upon  a  suffi- 
cient consideration,  may  be  enforced  specifi- 


cally  in  a  proper   sense.     Best  v.   Gralapp 
(Neb.),  5-491. 

a.  Wha'p  Constitutes  Whx. 

In  general.  —  Any  writing,  however  in- 
formal it  may  be,  made  with  the  expressed 
intent  of  giviilg  a  posthumous  destination  to 
the  maker's  property,  if  executed!  in  accord- 
ance with  the  statutory  requirements,  ia  a 
good  testamentary  disposition.  Noble  v. 
Fickes    (111.),  12-282. 

The  Connecticut  statute  of  wills  is,  pro- 
hibitive and  exhaustive.  It  permits  a  person 
to  dispose  of  his  property  by  will  upon  com- 
plying with  certain  prescribed  conditions, 
and  not  otherwise;  and  one  of  the  conditions 
prescribed  is  that  each  bequest  shall  be  con- 
tained in  a  writing  executed  With  the  pre- 
scribed formalities.  Hatheway  v.  Smith 
(Conn.),  9-99. 

Under  the  Connecticut  statute  of  wtlls>  ^ 
writing  is  not  a  will  unless  it  contains  in 
itself  language  by  which  the  subject  and  ob- 
ject of  the  testamentary  gift  intended  is  ex- 
pressed, and  unless  it  is  executed  in  the  man- 
ner prescribed  by  the  statute.  Hatheway  v. 
Smith   (Conn.),  9-99. 

An  instrument  in  the  form  of  and  duly 
executed  as  a  will,  which  directs  the  pay- 
ment of  debts  and  appoints  an  executor,  con- 
stitutes a  will,  though  it  does  not  furthei* 
affect  the  disposition  of  the  property  Of  the 
testator.  Mulholland  r.  Gilfan  (H.  I.),  1- 
366. 

Instrument  anthentioated  as  deed.  — 
An  instrument  which  is  authenticated  as  a 
deed,  but  is  not  authenticated  as  a  Will,  can- 
not be  probated  as  a  testamentary  paper. 
Hunt  V.  Hunt  (Ky.).  7-788. 

An  instrument  in  the  form  of  a  deed,  which 
is  authenticated  as  a  deed  and  not  as  a  will, 
and  which  conveys  real  property  with  words 
of  present  grant,  covenant  of  warranty,  and 
the  like,  but  with  the  proviso  that  the  deed 
shall  not  take  effect  until  the  death  of  the 
grantors,  gives  the  grantee  a  present  estate 
vesting  at  the  time  of  the  deliver;^  of  the  in- 
strument but  not  taking  effect  in  possession 
until  the  death  of  the  grantors.  Hunt  v. 
Hunt  (Ky.),  7-788. 

An  unambiguous  deed  in  Statutory  form 
made  in  consideration  of  natural  love  and 
affection  and  on  its  face  purporting  to  con- 
vey a  present  interest,  cannot  be  converted 
into  a  will  by  proving  an  animo  testandi  in 
tlie  maker  by  parol  evidence,  although  the 
instrument  was  not  delivered  in  the  lifetime 
of  the  maker  and  was  attested  by  two  wit- 
nesses.    Noble  V.  Fickes  (111.),  12-282. 

Gift  of  money  to  take  effect  at  death 
of  giver.  —  A  gift  of  money  to  take  effect 
after  the  death  of  the  giver  is  testamentary 
in  character  and  invalid  when  not  made  in 
the  manner  prescribed  by  the  statute  of  wills. 
Stevenson  v.  Earl  (N.  J.),  1-49. 

Presumption  of  testamentary  intent. 
—  An  instrument  purporting  to  be  a  will  and 
executed  with  all  the  statutory  formalities  is 
conclusively  presumed  to  have  been  executed 
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animo  testandi.     In  re  Kennedy  (Mich.),  18- 
892. 
What  constltntea  joint  will.  —  A  joint 

will  is  one  where  the  same  instrument  is 
made  the  will  of  two  or  more  persons  and  is 
jointly  signed  by  them.  Such  a  will  is  not 
necessarily  either  mutual  or  reciprocal.  As 
regards  probate,  it  is  the  will  of  each  of  the 
makers  and  at  the  death  of  one  may  be  pro- 
bated as  his  will,  and  again  be  probated  at 
the  death  of  the  other  as  the  will  of  the  lat- 
ter.    Frazier  v.  Patterson  (111.),  17-1003. 

What  constitute  mntual  wills.  —  Mu- 
tual wills  may  be  defined  as  the  separate  wills 
of  two  persons  which  are  reciprocal  in  their 
provisions.  Frazier  v.  Patterson  (111.),  17- 
1003. 

What  constitutes  joint  and  mutual 
will.  —  A  joint  and  mutual  will  is  one  exe- 
cuted jointly  by  two  or  more  persons,  the 
provisions  of  which  are  reciprocal,  and  which 
shows  on  its  face  that  the  devisees  are  made 
one  in  consideration  of  the  other.  Frazier  v. 
Patterson  (111.),  17-1003. 

3.  FoBMAL  Requisites   to   Validity. 
a.  In   general. 

Necessity  that  statutory  require- 
ments be  observed.  —  In  the  interpretation 
of  the  Ohio  statute  regulating  the  execution 
of  wills  the  intention  of  the  legislature  con- 
trols, and  a  will  that  is  not  executed  as  re- 
quired by  statute  is  invalid,  notwithstanding 
the  intention  of  the  testator.  Sears  v.  Sears 
(Ohio),  11-1008. 

The  statute  prescribing  the  formalities  for 
the  execution  of  wills  was  enacted  for  the 
prevention  of  fraud,  but  a  failure  to  comply 
with  such  formalities  is  not  excused  by  show- 
ing that  there  was  in  that  particular  case  no 
fraud.    Matter  of  Seaman  (Cal.),  2-726. 

Instrument  partly  printed  as  "  writ- 
ing "  irithin  statutory  requirement.  — 
The  word  "  writing "  as  used  in  the  Ohio 
statute  relative  to  the  execution  of  wills,  in- 
cludes printing,  and  a  will  is  not  invalid  be- 
cause it  is  partly  in  print.  Sears  ■».  Sears 
(Ohio),  11-1008. 

b.  What  law  governs. 

In  eeneral.  —  The  law  of  a  state  cannot 
extend  beyond  the  jurisdiction  thereof,  and 
where  the  rights  to  property  under  a  will  de- 
pend on  a  foreign  law  the  rights  are  deter- 
mined in  accordance  with  that  law,  but  where 
rights  depend  on  the  law  of  the  forum  the 
foreign  law  is  immaterial.  Kingsbury  v. 
Bazeley  (N.  H.),  20-1355. 

Laws  in  force  at  time  will  esecuted 
or  time  of  testator's  death.  —  The  law 
existing  at  the  date  of  the  execution  of  a 
will  disposing  of  real  estate,  and  not  that  at 
the  date  of  the  death  of  .he  testator,  governs 
the  formalities  of  the  execution  and  attesta- 
tion thereof.  Barker  v.  Hinton  (W.  Va.), 
13-1150. 

When  a  testator  makes  a  will,  formally 
executed  according  to  the  law  existing  at  its 
execution,  it  would  unjustly  disappoint  his 


right  of  disposition  to  apply  to  it  a  law  sub- 
sequently enacted,  though  before  his  death. 
Barker  t.  Hinton  (W.  Va.),  13-1150. 

The  West  Virginia  statute  of  1882  amend- 
ing the  then  existing  statute  as  to  the  man- 
ner of  executing  wills,  by  making  the  addi- 
tional requirement  that  witnesses  subscribing 
a  will  should  do  so  "  in  the  presence  of  each 
other,"  applies  only  to  wills  executed,  re- 
executed,  republished,  or  revived,  subsequent 
t.j  the  date  of  that  statute.  Barker  v.  Hin- 
ton  (W.  Va.),  13-1150. 

c.  Signature  of  testator. 

Necessity  of  signature  at  end  of  will. 

—  On  the  trial  of  an  action  to  contest  the 
validity  of  a  will,  when  it  appears  on  the 
face  of  the  will  that  it  was  not  signed  at  the 
end  thereof  as  required  by  statute,  it  is  not 
error  for  the  trial  judge  to  direct  a  verdict 
that  the  writing  is  not  a  valid  will.  Sears 
r.  Sears  (Ohio),  11-1008. 

What  constitutes  signature  at  end 
of  -will.  —  Under  the  statutory  provision 
that  a  will  must  be  subscribed  "  at  the  end  " 
thereof,  the  signature  need  not  be  in  imme- 
diate juxtaposition  with  the  last  words  of 
the  instrument,  but  must  be  so  near  as  to 
constitute  a  substantial  compliance  with  the 
>tfitute  and  to  indicate  that  the  testator  in- 
tended to  sign  at  the  end.  Such  an  intent  of 
the  testator  cannot  be  shown  by  parol  evi- 
dence.    Matter  of  Seaman   (Cal.),  2-726. 

A  statutory  provision  that  a  will  must  be 
subscribed  "  at  the  end  "  thereof  requires  the 
testator's  name  to  be  written  at  the  termina- 
tion of  the  testamentary  provisions  and  not 
at  the  physical  end  of  the  paper.  Matter  of 
Seaman  (Cal.),  2-726. 

A  will  is  not  signed  at  the  end  thereof  by 
the  party  making  the  same,  when  it  is  writ- 
ten by  the  party  making  it,  upon  a  printed 
blank  form  containing  a  testimonium  clause 
with  blanks  for  the  name  of  the  place  and  the 
date  of  execution,  which  he  fills,  and  immedi- 
ately following  this  is  a  blank  line  for  the 
signature  of  the  maker,  which  he  leaves 
blank,  although  he  has  written  his  name  in 
the  attestation  clause,  immediately  following 
the  testimonium  clause,  in  a  blank  left  for 
the  name  of  the  testator  and  may  have  in- 
tended such  act  as  a  signing.  Sears  v.  Sears 
(Ohio).  11-1008. 

A  will  is  not  invalidated  by  the  fact  that 
it  contains  words  written  by  the  testator 
after  his  signature,  where  the  words  do  not 
dispose  of  any  part  of  the  estate  and  are  not 
testamentary  in  character.  Beaumont's  Es- 
tate (Pa.),  9-42. 

An  instrument  considered  and  held  not 
signed  "  at  the  end "  thereof  in  compliance 
with  the  statute  and  not  entitled  to  probate 
as  a  will.    Matter  of  Seaman   (Cal.),  2-726. 

d.  Publication. 

Necessity  of  publication.  —  The  Michi- 
gan statute  does  not  require  publication  as 
one  of  the  formalities  requisite  to  the  due 
execution  of  a  will.  In  re  Kennedy  (Mich.), 
18-892. 
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e.  Attestation. 
(1)   Nature  of  requirement. 

Attestation  as  essential  to  validity.— 

Tlie  requirement  of  a  certain  number  of  sub- 
scribing witnesses  to  a  will  is  not  n.  rule  of 
evidence,  but  a  rule  of  substantive  law.  The 
subscription  by  the  witnesses  is  a  formal  part 
of  the  making  of  the  will,  without  which  it 
cannot  operate.  Swanzy  v.  Kolb  (Miss.),  18- 
1089. 

(2)   Competency  of  witnesses. 

Devisee  or  legatee.  —  The  Mississippi 
statute  (Code  1871,  §  1101)  providing  th.it 
if  a  devisee  or  legatee  under  a  will  is  a  sub- 
scribing witness  "  and  the  will  cannot  other- 
wise be  proved,"  such  devise  or  bequest  shall 
be  void  and  the  witness  shall  be  competent  as 
to  the  residue  of  the  will  refers  to  proof 
of  the  execution  of  the  will,  and  not  to  proof 
of  its  contents.  Swanzy  v.  Kolb  (Miss.), 
18-1089. 

But  under  the  Illinois  statute  providing 
that  any  "beneficial  devise,  legacy,  or  in- 
terest "  given  to  an  attesting  witness  to  a 
will  shall  be  void  unless  the  will  is  other- 
wise attested  by  a  sufficient  number  of  wit- 
nesses, and  that  such  attesting  witness  may 
be  required  to  testify  as  to  the  residue  of  the 
will,  an  executor  who  attested  the  execution 
of  the  will  is  competent  to  testify  in  refer- 
ence to  such  execution.  The  establishment 
of  the  will  by  his  testimony  has,  however, 
the  effect  of  barring  him  from  acting  as 
executor  or  from  participating  in  the  ad- 
ministration of  the  estate.  Jones  v.  Grieser 
(111.),  15-787. 

Ezecntor.  —  An  executor  has  such  a  pe- 
cuniary interest  in  the  probating  of  the  will 
which  names  him  as  executor,  that,  in  the 
absence  of  statutory  authority,  he  is  not  a 
competent  witness  to  the  execution  of  the 
will.      Jones  v.  Grieser   (111.),  13-787. 

Person  not  prevlonsly  acquainted 
■with  testator.  —  It  is  not  absolutely  essen- 
tial to  the  validity  of  a  will  that  the  sub- 
scribing witnesses  should  have  been  ac- 
quainted with  the  testator  prior  to  the  time 
of  its  execution.  Harris  v.  Martin  (N. 
Car.),  17-685. 

Necessity  that  witness  be  "  credible." 
—  The  word  "  credible  "  is  used  in  the  sense 
of  "  competent "  in  the  Mississippi  statute 
(Code  1871,  §  2388)  requiring  wills  to  be 
attested  by  three  credible  witnesses.  Swanzy 
V.  Kolb   (Miss.),  18-1089. 

Necessity  that  witness  be  disinter- 
ested. —  Under  a  statute  providing  that 
legacies  or  devises  for  religious  or  charitable 
uses  shall  be  void  unless  the  will  is  executed 
at  least  one  month  before  the  testator's  death 
and  is  attested  by  two  credible  and  at  the 
time  "  disinterested "  witnesses,  the  interest 
which  disqualifies  a  person  from  being  an 
attesting  witness  is  such  an  interest  as  ap- 
pears to  exist  at  the  time  of  the  execution, 
either  by  the  terms  of  the  will  or  by  reason 
of  the  fact  that  such  person  is  then  inter- 
ested in  the  religious  or  charitable  institu- 


tion for  which  provision  is  made  by  the  tes- 
tator.     Kessler's  Estate    (Pa.),   15-791. 

Under  such  statute  a  person  who  is  a  trus- 
tee and  officer  of  a  church  which  is  a  legatee 
under  the  will,  who  is  one  of  two  persons  to 
whom  stock  of  a  private  corporation  is  given 
in  trust  for  religious  and  charitable  uses, 
with  power  to  vote  such  stock,  who  is  given 
an  option  to  purchase  such  stock  at  a  price 
to  be  fixed  by  appraisers,  who  is  a,  stock- 
holder, director,  officer,  and  employee  of  such 
corporation,  the  benefits  thereof  accruing  to 
him  by  reason  of  having  the  power  to  vote 
the  stock  so  held  in  trust,  and  who  is  entitled 
to  commissions  as  executor  as  well  as  trus- 
tee under  the  will,  is  disqualified  to  act  as 
an  attesting  witness.  Consequently  if  such 
person  is  one  of  the  two  attesting  witnesses 
the  bequests  to  religious  and  charitable  uses 
are  invalid.      Kessler's  Estate   (Pa.),  15-791. 

Time  for  determination  o£  compe- 
tency. —  The  competency  of  an  attesting  wit- 
ness is  to  be  determined  as  of  the  date  of  the 
attestation  and  not  as  of  the  time  when  the 
will  is  presented  for  probate.  Bruce  v. 
Shuler  (Va.),  15-887. 

(3)    Subscription  by  witnesses. 

Necessity  for  subscription.  —  Under  a 
statute  providing  that  legacies  or  devises  for 
religious  or  charitable  uses  shall  be  void  un- 
less the  will  is  executed  at  least  one  month 
before  the  testator's  death  and  is  attested  by 
two  credible  and  at  the  time  disinterested 
witnesses,  the  attesting  witnesses  must  be 
subscribing  witnesses.  Kessler's  Estate 
(Pa.),  15-791. 

Necessity  that  xritness  see  testator 
sign.  —  Under  such  statute  an  attesting  wit- 
ness need  not  see  the  testator  sign  the  will 
and  need  not  know  the  contents  thereof. 
Kessler's  Estate   (Pa.),  15-791. 

Necessity  that  subscription  be  in 
presence  of  testator.  —  The  word  "  at- 
tested," as  used  in  the  Colorado  statute,  pro- 
viding that  all  wills  of  real  or  personal  prop- 
erty shall  be  "  attested  in  the  presence  of  the 
testator  by  two  or  more  witnesses,"  includes 
subscription  by  the  witnesses,  as  well  as  the 
mental  act  of  observing  the  execution  of  the 
will,  and  such  subscription  must  be  in  the 
presence  of  the  testator.  International 
Trust  Co.   !-.  Anthony    (Colo.),   16-1087. 

When  subscription  is  in  presence  of 
testator.  —  It  will  be  considered  that  a  will 
was  attested  in  the  presence  of  the  testator 
where  it  appears  that  he  understood  and  was 
conscious  of  what  the  witnesses  were  doing 
when  they  subscribed  and  could,  if  it  had  not 
been  for  his  physical  infirmities,  readily  have 
changed  his  position  on  the  bed  so  that  he 
could  have  seen  and  heard  what  they  were 
doing  when  they  wrote  their  names  if  he  had 
been  so  disposed.  Healey  r.  Bartlett  (N 
H.),  6-413. 

Order  of  subscription  by  testator  and 
witnesses.  —  Under  the  Michigan  statute 
(Comp.  Laws  1897,  §  9266)  providing  that 
no  will  shall  be  effectual  unless  attested  and 
subscribed  in  the  presence  of  the  testator  by 
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two  competent  jvitnesses,,  a  will  otherwi^ 
regularly  executed  is  not  invalid  because  one 
witness  signs  befor-e  the  testator  signs  and 
the  other  signs  immediately  thereafter,  where 
the  signing  is  done  in  the  presence  of  the 
testator.    In  re  Horn  (Mich.),  20-1364. 

The  witnesses  to  a  will  must  subscribe 
their  names  as  witnesses  after  the  will  is 
signed  by  the  testator,  there  being  nothing 
to  attest  until  his  signature  has  been  an- 
nexed. It  makes  no  difference  that  the  sign- 
ing and  attestation  are  each  part  of  one  and 
the  same  transaction.  Lane  v.  Lane  (Ga.), 
5-462. 

What  constitutes  subscription.  —  A 
person  is  an  effectual  subscribiiig  witness  to 
a  win  notwithstanding  her  name  is  written 
by  the  other  witness,  where  she  has  hold  of 
the  pen  at  the  time  and  her  taking  part  is 
done  animo  testandi  at  the  request  of  the 
testator  and  in  his  presence;  and  it  does  not 
matter  that  she  is  able  to  write  her  own 
name.     In  re  Pope   (N.  Car.),  4-635. 

(4)    Attestation  clause. 

Necessity  for  attestation  clause.  —  It 

a  will  is  in  fact  signed,  attested,  and  sub- 
scribed as  required  by  statute,  a  formal  at- 
testation clause  is  not  iiecessary.  Williams 
V.  Miles   (Neb.),  4^306. 

(5)    Proof  of   attestation. 

Where  subscribing  ivitnesses  have 
forgotten  transaction.  —  A  nt^ll  offered 
for  probate,  bearing  tlie  genuine  signature  of 
the  testator  and  propei-ly  witnessed,  is  en- 
titled to  probate  although  the  subscribing 
iiyil^^iesses  are  unable  to  reeollecjt  the  facts 
surrounding  the  execution  of  the  instrument, 
and  although  there  is  no  attestation  clause 
reciting  the  acts  necessary  to  be  do^e  in  the 
execution  of  a  will,  where  there  is  "evidence 
Wihich  establishes  that  the  instrumeiat  was 
duly  executed  by  the  testator  as  .-his  last  will, 
in  the  j)re8enoe  of  the  persons  who  signed  as 
attestipg  witnesses,  and  that  it  was  in  the 
liandwriting  of  the  testator  and  was  found 
among  his  private  papers,  and  that  the  ob- 
jects of  his  bounty  designalsed  in  the  instru- 
ment were  persons  and  objects  which  had  re- 
ceived his  utmost  consideration  and  care  in 
life.  Mead  v.  Trustees  of  Presbyterian 
Chunoh  <UL),  11-426. 

Admissibility  of  evidence  of  experi- 
ments with  relation  to  possibility  of 
testator  seeing  and  hearing.  ■^  On  an 
issue  as  to  whether  a  will  was  attested  in  the 
presence  of  the  testator,  where  it  appears 
-Wiat  tlie  testator  and  the  witnesses  were  in 
different  rooms  during  the  subseription,  it  is 
competent  to  permit  the  witnesses  to  testify 
as  to  experiments  they  have  made  in  (oocufiy- 
•ing  the  respective  positions  of  the  testator 
and  the  witnesses  and  as  to  what  they  could 
see  and  hear  from  those  positions.  Heal^ 
It-.  Bartlett   (N.  JL),  6-415, 

f.  Holographic  wills. 

Entries  in  "  journal  cash  book "  as 
holographic  will.  —  A  writing  cooeifitdaig 

of  entries  in  .i  writer's  "  journal  cash  book  " 


will  be  admitted  to  probate  as  a  will,  where 
it  disposes  of  all  of  the  writer's  personal 
property,  and  the  evidence  shows  tliat  hg  had 
no  real  property^  and  every  fact  surrounding 
the  transaction  shows  a,  clear  intelttipn  on 
the  part  of  the  writer  that  the  property 
should  not  pass  in  prwsenti  as  a  ^ft,  but 
should  only  pass  at  his  death.  Beaumont's 
Estate  (Pa.),  9-42. 

Caption  in  handwriting  of  another 
as  destroying  character  as  holographic 
will.  —  A  holographic  will  perfect  as  to  the 
dispositive  part  is  not  invalidated  by  tlie 
fact  that  the  caption  thereof  is  in  iJie-  haaid- 
writing  of  a  person  other  than  tke  testatrix. 
Baker  v.  Brown  (Miss.),  1^71. 

Fart  of  date  printed  as  destroying 
character  as  holographic  will.  —  A  will 
is  not  "  entirely  written,  dated,  amd  signed 
by  the  hand  of  JKhe  testator  himself  "  as  re- 
quired by  the  Montana  statute  (Rev.  Oofes, 
§  4727,),  so  as  to  constitute  it  a  valid  holo- 
graphic will,  if  the  first  three  figures  of  the 
year  in  the  date  are  printed,  thoiugh  ali  the 
rest  of  the  will  is  written  by  the  hand  of  the 
testator.  In  re  Koyes's  JEsteute  (Mont.),  20- 
366. 

Sufficiency  of  misspelled  signature.  — 
A  holograiphie  will  made  by  au  illiterate  tes- 
tator by  the  name  of  John  W.  Bnadifflrd  -vvill 
not  be  held  invalid  because  signed  "  J.  W. 
Bradfor."  Succession  of  Bradford  (La.), 
18-766. 

Necessity  that  holographic  Trill  be 
found  among  testator's  valuable  papers. 

—  Under  the  Teimessee  statute  a  paper  can- 
not be  sustained  aa  a  holographic  wiil  unless 
it  is  found  among  the  testator's  valuable 
papers,  or  in  the  ha/nds  of  a  peivson  with 
whom  it  has  been  lodged  for  safe  keeping, 
though  it  meets  all  the  other  requimements  of 
tlie  statute.  Brogam  v.  Barnard  (Tenii.),  5- 
634. 

What  constitutes  "  valuable  ■pa.-pexa." 

—  As  used  in  the  Tennessee  statute  relating 
to  holographic  wills,  the  term  ^'valuetbte 
papers "  means  documentary  papers  deemed 
valuable  and  worthy  of  preservation  by  tlie 
testator  and  in  which  he  had  an  interest  'of 
some  matm-e.  Hence  where  the  testator  ^vas 
the  postmaster,  a  paper  found  in  a  box  coa- 
taiuiog  lonly  postage  stamps  and  other  papers 
belonging  to  the  federal  government  cannot 
be  sustained  as  a  hoilographic  will.  Brogan 
*.  Barnard   <Tenn.),  5-634. 

g.  Nuncupative  wills. 
Espectation  of  death  esaeuClal  to  va- 
lidity. —  The  term  "  at  the  time  of  tlie  last 
sickness  "  of  the  testator  in  the  pnovieioin  of 
the  Washington  Code  relating  to  nuncupative 
wills  should  be  construed  to  apply  to  cases 
wherein  the  illness  has  progressed  ix)  suoh  a 
point  that  the  testator  realizes  that  he  is 
liable  to  die  therefrom  at  any  time,  and,  in 
Tiew  of  such  expected  death  and  as  prepara- 
tory thereto,  makes  a  verbal  will,  and  he 
thereafter  dies  of  such  illness,  the  fact  that 
at  the  time  of  maJciing  such  will  or  ftereafter 
he  ha«  an  opportunity  to  nialce  a  written  will 
not   hcing   determinative    of   the   validity   of 
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Wjch  verbal  will.  In  re  Miller  (NA'ash.),  14- 
1163. 

Ujjiter  the  Kansas  statute  providing  that  a 
verbal  will  m«y  he  ma/ie  in  th^  Ust  sioknpss 
of  tb^  testatpr  it  is  not  »i«ee6PBry  that  the 
testator  must  he  in  extre\nis  j)r  in  nrticvlo 
mortis,  jopr  js  it  neeessa)^  ttot  he  be  p^'S' 
vented  from  j»ftkii((g  a  written  will  by  the 
surprise  <»f  sudden  death.  Bair<l  v.  Paird 
(Kaji.),  3^i2. 

A  nequijeniewt  that  »  verbftj  will  t<3  he 
valid  must  be  made  in  the  last  sickness  is 
satisfied  if  a  fataJ  4i^(3aBe  has  progressed  to 
such  a  point  that  the  testator  expects  and  i.s 
liable  to  die  Merefnoni  ».t  any  tame,  and  in 
yiew  of  su£h  .ex^p te4  death  And  as  prep^a- 
tory  thereto,  such  will  is  made,  and  ^f  death 
e«sues  i»  sjjph  illness.  Baird  K,  B^ird 
iKan,).  3-312. 

Svftclent  opjportwitiity  tp  make  writ- 
ten will  as  40p|voyin^  yaUdity,  —  A  ver- 
bal will  made  in  expectancy  of  death  is  not 
rendered  invalid  by  the  fact  that  there  had 
been  prior  preparation  to  make  it,  nor  by  the 
fiirther  ffl«*  thtt  &es«  were  ssifiifaent  time 
*8d  «»ppffrtiM>i,ty  thereafter  tp  make  a  writ- 
ten ow-     Baird  v.  Baird  (Kan.),  3-312. 

Where  «.  yerJxai  will  is  wade  jn  a  last  sick- 
ness, of  whieh  the  testator  dies,  when  su/sh 
^icl»o$s  has  progressed  to  ,suflh  a  point  tihat 
he  <€»p«tg  diiith  at  any  time,  and  realize?® 
that  be  is  liaArfe  i»  die  thepefjjpiu  at  any  tioje, 
and  m  view  srf  sueb  es^ieeted  death,  an4  as 
prepai-stery  tiiereto,  wakes  a  wiJJ  aeaj'  to 
Vae  tisje  of  his  d«*th,  aijeh  a  will  is  mfide  in 
the  test  ^knesE  of  the  testator,  aKhwagh  a 
sufficient  time  may  have  intervened  befeween 
tiie  making  «f  ih«  scaJ  will  «&1  if&iie  4eaih  of 
the  testator  to  itaire  fiermiited  -the  tPAkmg  d 
a  written  wiiL  Godfrey  *•.  Smith  <N«b.), 
10-1128. 

Farm*)  regment  io  l>e»'  witneas  as 
e«s«»t)ftl  ta  y»iidi*y.  —  A  form*!  request 
from  the  dgceaaed  to  «U  iOr  some  pf  three  or 
more  .witaesees  ptreaetvt  tp  Ibeair  witne^  that 
the  words  spoken  are  his  will  is  essential  io 
the  validity  of  a  njmcaipative  will.  <JodJrey 
f.  Soaith  ,(lf«ib.),  l-e-112i!. 

$nffi«ieney  of  Feqaeiit  to  bear  witmt»». 
—  The  reqatireiBieKt  of  the  istafcute  ithsi  one 
aiaki9f  a  verbal  wijil  shall  eall  upon  a  ipetr- 
BOB  t»  bear  'wiiness  is  satisfied  wheM  tine 
iesitiUer  at  itbe  time  said  to  tih«ee  skRvMps 
near :  "  1  want  you  ts)  see  thait  jit  is  flarriefl 
out  itihe  way  I  waJlt  it  to  be."  Baird  v. 
Baird  (Kan.),  3-312. 

Vntmt  netmireO-  t»  *ist»bJ*«fc.  rf-  Jfi*ncu- 
paittve  wiHs  are  not  faviored  by  tlie  couirts, 
and  jn^ust  rbe  proved  in  strict  cpmEorajiity  wi<f3i 
the  stsitiiite  authorizing  thean.  Gtodfrey  f. 
Smith   (iTeb,),  16-1188. 

EstabUAmeni  by  t^stinMwy  of  in- 
•teiwistetl  ariitaics»ea.  -^  A  truuncuipattive  will 
cannot  be  eetablished  by  witnesses  bavSog  am 
interest  in  the  ■wiM  as  the  pnlijr  legatees. 
Godfrey  e.  -Smith  (Ndb.),  10-11:28. 

h.   Codicils. 

In  (;eneral.  —  The  pj-inciple  of  the  law  of 
wills  which  ,tr(eats  a  codicil  aa  bei^ag  attached 


to  the  validly  executed  \\\\\  whiph  it  JPpdi- 
fies  and  ratifies,  and  as  constitutijlg  wjth  the 

will  one  dpcjament,  is  not  altered  iy  the  Cp"" 
neetiput  statute  of  wills.  Hatheyvay  v,  Smith 
(Conn.),  9-ao. 

Necessity  9t  pfcy»io»I  attaebwoi^t  tp 
will.  —  An  instrument  purpprting  tq  be  ^ 
cpdipil  to  the  last  will  and  testament  of  one 
deceased,  which  jjifeqjiivpeaJly  identifies  the 
will  to  which  it  is  alleged  to  be  a  codicil, 
becomes  effective  ,as  SUCh  when  dulf  epceouted 
and  probated,  although  not  physically  at- 
tached to  the  will.  Ferrell  v.  Gitl  (Ga.), 
14-471. 

SuScienoy  of  attestation  of  eodi4iil.-T 
Where  the  evidence  in  an  action  to  probate 
a  codicil  to  a  will  shows  that  but  one  of  tt« 
attesting  witnesses  subscribed  the  codicil  in 
ttie  presence  of  the  testator,  probate  will  :be 
refused.  International  Trust  Co.  V.  Anthwiy 
(Colo.),  16-1087. 

i.  Joint  and  mutual  wills. 

Validity.  —  A  will  executed  by  both  a 
husband  and  wife  whereby  tlie  survivor  d^i 
entitled  to  the  full  beneficial  use  of  the  prop- 
erty of  the  other  for  his  or  her  life  is  « 
valid  instrument  and  may  be  sucoessfuljy 
proved  as  the  separate  will  of  each  malcer. 
Gei^brieh  r.   Freitag   (ill.),  2-24. 

The  fact  that  husband  and  wife  devise  theii' 
property  reciprocally  to  each  other  by  the 
same  instrument,  or  that  it  is  a  joint  wiH, 
does  not  deprive  it  of  validity  unless  the 
provisions  of  the  instrument  are  such  that 
■ttie  disposition  of  the  property  is  suspended 
after  the  death  of  one  until  the  death  of  the 
other,  so  that  it  cannot  be  executed  as  the 
separate  will  of  the  deceased  party;  and 
where  such  single  inatruraent  is  not  of  the 
latter  character  it  may  be  probated  upon  the 
death  of  one  as  his  or  her  sepa^rate  will,  and 
uppn  th,e,,dieatb  .of  the  other  i!an  be  .again 
pj-pyeji  as  tJie  separate  wilj  of  the  other, 
fierbrici  V.  Freitag   (til.),  2-24. 

4.  TBeTAMENTABY   CAPMSraT. 

a.  In  generai. 

Married  woman.  —  Since  the  change 
made  by  *lie  Georgia  Act  of  1866,  and  tli« 
constitution  of  1868,  in  the  status  of  married 
women  in  respect  to  rights  of  property,  a 
married  woman  may  nialce  ,a  valid  -will  dis- 
JJftSJn^  of  the  property  QpnSititutiijg  her  s^a- 
rale  estate,  without  tl\e  consent  of  her  hus- 
band .or  any  authority  vested  in  her  by  virtije 
flf  ,a  niarriage  contract  between  her  and  the 
husband.      Ferrell  r.  Gili   (Ga.),  14-471. 

Spope  of  inctnlry.  —  TJndef  the  law  of 
Illinois,  a  person  of  jectuisite  age,  wlip  is  ,pf 
sound  mind  ,and  meippry,  has  power  tp  de- 
yige  aU  pf  his  property'  in  any  way  hp  may 
ejpet;  and  where  ,the  va._Mity  of  the  will  (s 
fihaljenged  on  the  ground  tljat  the  testator 
liiid  jnof  possess  the  reciiti^ite  testamentai'ir 
capacity,  the  ultimate  and  flnaj  .questipp  is, 
,Ci:d  the  testatcff  at  the  ^ime  when  the  ins-tni- 
iTfent  was  executed   possess  .{'le  sound   mu'd 
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and  memory  required  by  the  statute  of  wills? 
Owen  V.  Crumbaugh   (111.),  10-606. 

Where,  in  cases  of  senile  insanity,  the  evi- 
dence fails  to  show  that  before  or  at  the 
time  of  the  execution  of  the  will  the  testator 
was  afSicted  with  that  disease,  the  inquiry 
should  be  conducted  according  to  the  general 
rules  applicable  to  other  forms  of  insanity. 
In  re  Winch   (Neb.),  18-903. 

b.  Extent  of  capacity  required. 

In  general.  —  Any  mere  mental  aberra- 
tions resulting  in  the  subnormal  exercise  of 
the  faculties  of  a  testator,  which  do  not  re- 
sult in  such  impairment  of  his  reason,  judg- 
ment, and  memory  as  to  render  him  unable 
to  understand  the  business  of  making  a  will 
and  the  effect  of  the  disposition  to  be  made  of 
his  property,  will  not  vititate  his  will.  Owen 
V.  Crumbaugh   ( 111. ) ,  10-606. 

An  instruction  to  tne  jury  upon  the  issue 
of  testamentary  capacity,  that  "  if  you  find 
that  said  testator,  at  the  time  in  question, 
was  mentally  incapable  of  making  a  disposi- 
tion of  his  property  with  judgment  and  un- 
derstanding with  reference  to  the  amount 
and  situation  thereof,  and  the  relative  claims 
of  those  who  should  have  been  the  objects  of 
his  bounty,  you  may  find  that  he  did  not 
possess  the  testamentary  capacity  requisite 
to  the  making  of  a  will,"  together  with  other 
instructions  examined,  exceed  any  admissible 
application  of  the  principle  that  a  jury  may 
consider  what  might  ordinarily  be  regarded 
as  an  unjust  and  unreasonable  provision  of  a 
■will  as  a  circumstance  in  connection  with 
other  facts  and  circumstances  in  evidence 
tending  to  show  a  want  of  testamentary  ca- 
pacity at  the  time  of  the  execution  of  the 
will.     Morgan  v.  Morgan  (D.  C),  13-1037. 

c.  Persons  adjudicated  incompetents. 

Adjudication  that  person  lacks  men- 
tal capacity  to  care  for  self  and  prop- 
erty as  rendering  person  prima  facie 
non  compos.  —  An  adjudication  under  the 
Vermont  statute  that  a  person  is  merely 
lacking  in  mental  capacity  to  take  care  of 
himself  or  his  property,  is  not  an  adjudica- 
tion that  such  person  is  non  compos  and  does 
not  render  him  prima  facie  incapable  of  mak- 
ing a  -will.     In  re  Cowdry   (Vt.),  3-70. 

d.  Persons  harboring  insane  delusions. 

Character  of  delusions  incapacitat- 
ing. —  An  insane  delusion  which  will  invali- 
date a  will  must  be  such  an  aberration  as 
indicates  an  unsound  or  deranged  condition 
of  the  mental  faculties,  as  distinguished  from 
a  mere  belief  in  the  existence  or  nonexistence 
of  certain  supposed  facts  or  phenomena  based 
upon  some  sort  of  evidence.  A  belief  which 
results  from  a  process  of  reasoning  from  evi- 
dence is  not  an  insane  delusion,  however  im- 
perfect the  process  may  be,  or  however  il- 
logical the  conclusion.  Owen  v.  Crumbaugh 
(111.),  10-606. 

Denying  paternity  of  child  as  insane 
delusion.  —  The  fact  that  a  testator  has 


disclaimed  the  paternity  of  children  born  of 
his  marriage  and  has  disinherited  them  for 
that  reason  carries  no  presumption  and  is  no 
evidence  of  an  insane  delusion,  and  in  the 
absence  of  evidence  that  he  had  proof  of  his 
wife's  chastity  which  no  sane  mind  could 
fairly  reject,  instructions  upon  an  insane  de- 
lusion and  monomania  in  entertaining  such 
belief  as  to  the  paternity  of  his  wife's  chil- 
dren are  without  foundation  and  are  erro- 
neous.    Morgan  v.  Morgan  (D.  C),  13-1037. 

e.  Evidence. 
(1)    Presumptions  and  burden  of  proof. 

Burden  of  proof  of  insanity.  —  In  a 

proceeding  to  contest  the  validity  of  a  will 
on  the  ground  of  the  insanity  of  the  testator, 
the  burden  is  on  the  contestant  to  show  the 
insanity  affirmatively  and  by  a  preponderance 
of  evidence.  Estate  of  Dolbeer  (Oal.),  9- 
795. 

(2)  Admissibility. 

Condition  of  testator  before  and 
after  execution.  —  In  a  proceeding  to  pro- 
bate a  will,  where  insanity  is  relied  on  as  a 
defense,  the  capacity  of  a  testator  to  make 
the  will  is  to  be  decided  by  the  state  of  his 
mind  at  the  time  it  was  executed;  and  to 
shed  light  on  that  question,  evidence  show- 
ing the  condition  of  the  testator's  mind  long 
prior,  closely  approaching,  and  shortly  sub- 
sequent to  the  execution  of  the  will  is  com- 
petent, but  such  evidence  should  be  admitted 
for  no  other  purpose.  In  re  Winch  (Neb.), 
18-903. 

Admissibility  of  declaration  of  lega- 
tee that  testator  iras  insane.  —  In  a  will 
contest  admissions  of  a  legatee  that  the  tes- 
tatrix was  of  unsound  mind  at  the  time  of 
her  death,  and  had  committed  suicide,  are  in- 
admissible because  such  declarations  cannot 
bind  the  other  legatees,  and  the  same  rule 
applies  whether  the  evidence  relates  to  men- 
tal incapacity  or  to  undue  influence.  Estate 
of  Dolbeer  (Cal.),  15-207. 

Declaration  of  third  person  as  to 
opinion  of  sanity.  —  In  a  proceeding  to 
contest  a  will  on  the  ground  of  the  testator's 
lack  of  testamentary  capacity,  a  witness  for 
the  contestant  cannot  give  in  evidence  a 
statement  made  by  her  to  her  daughter  as  to 
her  opinion  of  the  testatrix's  actions  on  a 
certain  occasion.  Estate  of  Dolbeer  (Cal.), 
9-795. 

In  a  proceeding  to  contest  the  validity  of 
a  will  containing  several  devises  or  bequests, 
the  contestant  cannot  introduce  in  evidence, 
on  an  issue  of  the  testator's  mental  capacity, 
declarations  made  by  one  of  the  devisees  or 
legatees.    Estate  of  Dolbeer   ( Oal. ) ,  9-795. 

Specific  acts  shoTO^ing  unsoundness  of 
mind.  —  On  the  trial  of  the  issue  of  a  tes- 
tator's sanity,  it  is  within  the  discretion  of 
the  judge  to  fix  the  limit  of  time  after  the 
making  of  the  will  within  which  evidence 
tending  to  show  specific  acts  of  unsoundness 
of  mind  on  the  part  of  the  testator  should  bo 
confined,  and  to  exclude  testimony  outside  of 
those  limits.     In  re  Winch   (Neb.),  18-903. 
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Verdicts  of  coroner's  juries  showing 
suicide  of  testator  and  her  mother.  — 

In  a  proceeding  to  contest  the  validity  of 
a  will  on  the  ground  of  the  testator's  mental 
incapacity,  where  it  appears  that  both  the 
testatrix  and  lier  mother  committed  suicide 
at  different  times,  the  verdicts  of  the  cor- 
oners' juries  are  not  admissible  in  evidence. 
Estate  of  Dolbeer   (Cal.),  9-795. 

Insanity  of  relatives.  —  In  a  proceeding 
to  contest  a  will  on  the  ground  of  the  mental 
incapacity'  of  the  testatrix,  the  proponent 
may  introduce  evidence  that  the  testatrix's 
deceased  father  not  only  never  showed  any 
trace  of  insanity  in  his  lifetime,  but  was  a 
man  of  somewhat  exceptional  mental  vigor 
and  business  capacity,  who  by  his  own  efforts 
amassed  a  large  fortune,  especially  where  the 
contestant's  contention  is  that  the  testatrix 
was  a  victim  of  hereditary  insanity  and  that 
the  taint  was  in  her  blood  from  both  her 
mother's  and  her  father's  people.  Estate  of 
Dolbeer   (Cal.),  9-795. 

Where  it  is  sought  to  show  that  a  testatrix 
was  afflicted  with  paresis  at  the  time  she 
executed  her  will,  testimony  by  physicians 
that  her  mother  and  brother  had  been  afflicted 
with  general  paresis  is  not  admissible  in  the 
absence  of  evidence  tending  to  show  that  the 
particular  form  of  the  disease  from  which 
the  testatrix  and  her  relatives  suffered  was  of 
such  transmissible  character  that  she  might 
be  said  to  have  derived  it  from  her  ancestors. 
Matter  of  Myer   (N.  Y.),  6-26. 

In  an  action  to  contest  the  validity  of  a 
will  where  there  is  no  proof  whatever  of  in- 
sane conduct  on  the  part  of  the  testator,  evi- 
dence that  the  testator's  sisters  suffered  from 
mental  derangement  due  to  an  inherited  ten- 
dency is  not  admissible.  Pringle  r.  Bur- 
roughs  (N.  Y.),  7-264. 

Opinion  of  nonexpert  as  to  sanity  of 
testator.  —  Where  the  contestant  of  a  will, 
for  the  purpose  of  proving  that  the  testator 
was  of  unsound  mind,  introduces  witnesses 
to  testify  to  certain  acts  and  conversations 
of  the  testator,  it  is  not  prejudicial  error  to 
permit  the  proponent,  on  cross-examination, 
to  bring  out  facts  and  circumstances  tending 
to  show  sanity,  and  to  ask  the  opinion  of  the 
witnesses  as  to  the  testator's  sanity,  unless 
the  admission  of  such  evidence  upon  cross- 
examination  affects  the  contestant's  rights  in 
a  manner  or  to  an  extent  that  they  would 
not  be  affected  by  the  giving  of  the  same  evi- 
dence by  the  same  persons  upon  direct  exam- 
ination as  witnesses  for  the  proponent. 
Westfall  r.  Wait   (Ind.),  6-788. 

In  a  will  contest,  it  is  not  prejudicial  error 
to  exclude  a  deposition  by  the  testatrix's 
barker  wherein  the  deponent  testified  that 
on  the  day  the  testatrix  committed  suicide 
she  en  lied  at  his  office  and  drew  some  money 
and  handed  it  to  a  woman  who  accompanied 
her,  and  that  on  that  occasion  the  testatrix 
acted  in  a  rational  manner  and  appeared  to 
be  rational,  and  that  "it  never  entered  his 
head  to  think  she  was  other  than  rational," 
though  the  deponent  on  his  cross-examination, 
when  asked  whether  at  any  «ubspr(uent  time 
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he  had  had  any  suspicion  of  the  fact  that  the 
testatrix  was  irrational,  answered  that  after 
he  had  read  the  newspaper  account  of  her 
death  it  seemed  to  him  "  in  thinking  it  over 
that  she  was  in  a  tense  mood,  never  irra- 
tional."    Estate  of  Dolbeer  (Cal.),  9-795. 

In  a  proceeding  to  contest  the  validity  of  a 
will  on  the  ground  of  the  mental  incapacity 
of  the  testatrix,  hypothetical  questions  in- 
volving facts  not  testified  to  by  the  witnesses 
themselves  cannot  be  put  on  either  direct  or 
cross-examination  to  nonexpert  witnesses  who 
were  merely  familiar  friends  of  the  testatrix. 
Estate  of  Dolbeer   (Cal.),  9-795. 

Opinion  based  on  hearsay.  —  In  a  will 
contest,  a  question  which  asks  a  witness  to 
give  an  opinion  as  to  the  mental  capacity  of 
the  testatrix  at  a  specified  time  "  from  what 
he  had  learned"  of  her  is  incompetent  as 
calling  for  hearsay  evidence.  Estate  of  Dol- 
beer  (Cal.),  9-795. 

(3)  Sufficiency. 

In  general.  —  In  a  contested  probate 
proceeding,  evidence  examined  and  held  in- 
sufficient to  support  the  contention  of  the 
contestants  that  the  testator  was  insane  at 
the  time  of  the  execution  of  the  will.  Suc- 
cession of  Bradford    (La.),  18-766. 

Evidence  reviewed,  in  an  action  to  contest 
a  will  on  the  ground  of  the  testator's  lack  of 
testamentary  capacity,  and  held  insufficient 
to  overcome  »  presumption  of  sanity,  and 
absolutely  insufficient  to  justify  the  submis- 
sion to  the  jury  of  the  question  of  the  testa- 
trix's mental  competency.  Estate  of  Dolbeer 
(Cal.),  9-795. 

Evidence  that  testator  was  a  spiritu- 
alistic believer  as  sufficient.  —  In  a  will 
contest,  where  there  is  not  a  scintilla  of  evi- 
dence of  insane  delusions  in  the  testator  out- 
side of  the  bare  fact  that  he  believed  in  the 
general  doctrine  of  the  Spiritualist  organiza- 
tion, there  is  no  evidence  of  insanity  or  of 
want  of  testamentary  capacity.  Owen  v. 
Crumhaugh   (111.),  10-606. 

Evidence  reviewed,  in  a  proceeding  to  con- 
test a  will  for  lack  of  testamentary  capacity, 
and  held  to  show  that  there  is  no  foundation 
upon  which  a  finding  of  general  insanity  of 
the  testator  could  rest,  notwithstanding  the 
fact  that  he  was  an  ultraist  regarding  all  the 
doctrines  embraced  in  tlie  articles  of  faith  of 
the  Spiritualist  association.  Owen  v.  Crum- 
haugh  (111.),  10-606. 

Evidence  reviewed,  -n  a  proceeding  to  con- 
test a  will  on  the  ground  of  lack  of  testa- 
mentary capacity,  and  held  to  show  that  the 
trial  court  erred  in  refusing  to  direct  a  ver- 
dict for  the  proponent,  inasmuch  as  there  was 
no  evidence  of  lack  of  testamentary  capacity 
other  than  the  bare  fact  that  the  testator 
was  a  Spiritualist.  Owen  v.  Crumbauffh 
(111.),  10-606.  * 

In  a  will  contest,  where  there  is  no  evidence 
of  insane  delusions  in  the  testator  outside  of 
the  bare  fact  that  he  believed  in  the  general 
doctrine  of  the  Spiritualist  organi!;ation,  and 
the  proponents  offer  to  prove  by  an  officer  of 
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the  OTganigatioii  the  belief  of  the  ©i-g*nizft- 
tion  on  ft  certain  point  beljeyed  fey  ibe  tes- 
tator, but  this  evidence  is  excluded  at  the  in- 
jstanee  of  tie  eontestant,  the  contestant  will 
not  be  permitted  to  profit  on  appeal  by  itlie 
absence  of  tie  evidence.  Owen  v.  Crumbaiugji 
(111.),  10-606. 

Opi^pn  «£  «xpievit,  based  on  hypo- 
tbetX^ttX  gyiestion,  icoat:rary  t»  ail  ofliftv 
evidence.  —  In  ps'oceeidijBigs  to  oostest  a  will 
©fl  the  groMnd  of  Jack  of  testaJiientary  ca- 
pacity, where  the  proof  shows  beyond  all 
doH'bt  that  the  testator  was  in  tlje  full  pos- 
session and  proper  exercise  of  all  his  memtal 
faeulties,  an  opinion  at  an  expert,  based  on 
a  hyfwthetieal  state  of  facts  not  inconsistent 
with  legal  sanity,  that  the  testator  was  in- 
sane, has  little  or  no  weight,  and  in  the  ab- 
sence oi  a«y  oth«r  evidejice  of  iusanity  wiJtl 
not  w^rrajlt  the  trial  court  in  refusing  to 
direct  a  verdict  against  the  contestant.  Owen 
V.  Crumbaugh   (111.),  10-606. 

In  a  will  contest,  evidence  by  physicians 
that  they  are  of  opinion  that  the  testatrix 
at  the  tigag  of  her  death  was  suflferijig  from 
*  fojim  of  insanity  known  to  medical  )Scieiiiee 
as  ".eimple  melancholia"  has  no  probative 
iv-ahje  iCHi  tlie  question  whether  the  testatrix 
was  of  a  so»nd  and  disposing  mind  at  the 
time  she  executed  her  will,  where  neither  of 
the  physiciaaa  knew  tie  testatrix  in  her  Ufe- 
tinje,  whejie  the  hypothetical  ^juestisa  im  re- 
sponse to  which  tlie  opinions  are  giv«u  elinii- 
nates  .all  facts  overwhelmingly  proved  in 
fayor  jof  the  testatrix's  sanity,  beajis  witih 
em|jhasis  ijpoo  and  throws  into  prominence 
trifling  eirtouiostances,  ajid  .qoiktains  inaoy 
statements  not  justly  borne  out  by  the  evi- 
djeace  itsdf,  and  whiere  jt  appeacs  that  the 
(death  of  tl»6  testatrix,  whjish  was  self- 
inflicted,  occurred  several  moniMs  after  the 
execution  of  the  will.  Estate  of  Dolbeer 
(Cal.J,  9-7a5. 

V3in»t^ji^l  amd  'unjast  disFosttiom  of 
jfXojpeTpy„  ■F-  A  sonoalled  unoatural  and  un- 
jusjt  disposition  of  a  testator's  estate  by  a 
will  which  in  its  terms  and  recitals  betrays 
no  .other  judication  of  a  disordered  mind  or 
defective  memory  on  the  part  of  the  testator 
is  not  alone  competent  evidence  to  Ihe  s.ub- 
Witted  to  the  jury  as  a  cireumstanoe  indiea- 
ti^ve  iit  a  .want  of  necessary  testafl<ieiB>bary  ca- 
paicirty,  as  it<  is  lOaly  where  theiie  is  other 
<>videinoe  tending  to  show  tha/t  the  testator 
Ijihored  ujiider  an  insane  delusion  which  in- 
fluenced the  disposition  ireiadie  of  ihis  -esta^ 
that  an  unnatural  or  unjust  ddspoaitioin  of 
tine  .propenty  may  be  considered.  Morgan  ■(■,. 
MergaJi   (D-  C),  18-1037. 

.Pecltaratieas  of  testator  Aeiijyiag  idici- 
IMt^ition  as  aiade  in  will,  tt  Qecila>ratioRS 
of  A  testatrix  made  more  tha-n  three  JS^eairs 
after  the  execution  of  her  wiU,,  denying  *hftt 
she  had  disposed  vof  iher  iprftpearty  as  therein 
provided,  are  too  remote  to  justify  any  mea- 
sonvable  inference  lof  mental  inea<paieity  at  ithe 
Ttime  of  such  eKeoutian,  at  least  .where  thene 
is  no  other  evidence  of  «uch  incapacity. 
Wpphard  v.  Humphrey  W.  6.,),  14-87:8. 


f.  Instructions. 

Probative  value  of  evidence  of  sni^ 
cide.  —  In  a  will  contest,  an  instruction  that 
evidence  that  the  testatrix  committed  suicide 
is  proper  to  be  considered  upon  the  guiestlop 
of  her  mental  condition,  and  that  if  the  ^ury 
find  that  she  did  commit  suipjde  "  ftey  ipay 
take  that  fact  into  ppnsideration  in  deter- 
niiuing  whether  or  not  isjje  wag  of  soijnd 
mind  at  the  time  of  t^ie  maHing  pf  the  will," 
is  proper  and  should  be  given  wpen  lequegted ; 
but  3  judgment  for  the  prpppnent  wjJl  not  be 
reversed  on  the  ground  |;h.at  the  trial  court 
refused  to  give  sucji  instrijctipn,  w^iefe  it  ap- 
pears that  evidence  gf  th^  ajiicide  w.as  ad- 
mitted and  that  the  jury  were  instructed 
that  they  were  to  consid^  all  the  eyidenee 
in  the  case  in  passing  ijpon  the  testatrix's 
mental  capacity,  especially  if  it  appear?  that 
the  evidence  in  the  <ja8e  would  not  have  w^e- 
wanted  any  other  conclusion  than  fpjiat  reac}^e4 
hy  the  jury.  JEstate  pf  Dolheer  (Cftl.),  ^- 
7S5. 

5.  UjroUE  JKFLHEMCE. 
a.  In  general. 

f/lLaracteristiqs.  —  Ufldue  influesfie  is  J^ 
s|)ecie3  jof  fraud,  Of  it  .partakes  .of  the  naiiwe 
of  fraud,  whether  it  consists  pf  deception  or 
tof  poencipn  witbowt  wy  ^epeptipji,  Whit- 
comb  c.  Whitcomb   (M^s.),  18-410. 

Wbat  constitutes  undnie  ittAjuenpe,  — 
Undue  influence  iJJay  i|»e  ■exerted  on  a  testa- 
tor eitlier  by  fraaidlUejjt  mpans  pr  devices  or 
by  jphysijcal  or  onoral  coercion  pracj;iced  on 
of  coercion  without  ajay  defieptiofl^  Whit- 
comh  I'.  Whitcomb  (M^as.),  IS^IQ, 

Sztent  of  nndn^  inflliei)i.ce  jtecipired 
to  invalidate  will,  i—  In  a  pfpceediiig  $o 
contest  a  will  on  the  grotind  *f  «ndtie  in- 
iSLuence,  the  jjujy  mwt  xejider  .a  xerdiet  in 
favor  of  the  viiU,  iinless  th^  find  f^oin  ^the 
evidence  that  undljp  influence  wa.s  in  faicjb 
exercised,  and  that  it  .was  supcessf^il  jifi  s^r 
verting  and  controjljjiig  the  wilj  of  the  tes- 
tator. Linebarger  c,  Linebarger  (N.  Car.), 
LO-596. 

b.  Effect  on  validity  of  will. 

Sustaining  will  in  part.  ■-■  Wben  iStte 
probate  of  a  will  is  contested  on  the  ground 
el  undue  iiifluenee,  one  or  more  .of  the  fiM- 
ivasions  jaf  the  will  jnay  be  sustained  as  valid, 
while  others  are  set  aside.  Tftie  wihote  will 
is  lYOt  necessarijy  wtnd  becanse  of  undue  in- 
Jjuemee,  hut  it  will  Ibe  left  to  the  jury  (to  de- 
termine what  gif-ts  .or  devises  .were  obtained 
by  Siuoh  fraradulent  iirfluenoe,  and  such  gifts 
(Or  deivSses  only  will  /he  deeiared  void.  Sum- 
ner V.  eta  ton   (U.  iCar.),  1S-S02. 

A  iwill  which  is  Tviodd  as  to  a  legatee  who 
esaencised  nndue  iniftnense  is  not  neeessarily 
mnid  las  to  imdiependent  legatees  wibo  .did  not 
exenciBe  sndi  iajtHuenee.  Buoh  a  iwiH  should 
diDt  i>e  refused  ^nobate  as  to  the  nalid  iega' 
.ciES,  oertainly  'without  ajflEordiug  ,tbe  tegatees 
an  nipportuiniity  to  Ibe  heard,  and  ttie  execu- 
trix who  ipropennds  the  "will  for  iprohate  is  in 
a  position  to  object  to  aoeih  niefusal.  Saod- 
gr.ios  r.  Smith  -(Calo.)),  15-!548. 
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c.  Proof  of  undue  iniiuence. 

(1)    Pre&uuiptions  and  buidea  of  proof. 

Fact  that  will  was  \rritten  by  daugh- 
ter, also  exeontrix,  as  raising  presnmp- 
tion  of  undue  influence.  —  The  fact  that 
a  will  is  written  by  the  daughter  of  the  tes- 
tator, who  is  named  as  the  executrix,  but  is 
TK)t  otherwise  favored  over  the  other  children, 
does  not  raise  a  presumption  of  undue  in- 
fluence.     Sellards   v.   Kii'by    (Kan.),  20-214. 

The  fact  that  a  wi'U  is  written  'by  the 
daughter  of  tlie  testator,  who  shares  its  bene- 
fits equally  with  the  other  children,  does  not 
make  a  case  ior  the  application  of  the  statu- 
tory piiovision  (Laws  1905,  c.  526,  §  1;  Gen. 
St.  1909,  ^  •gTST)  that  a  will  written  by  the 
principal  beneficiary,  who  was  the  confi- 
dential agent  or  legal  adviser  of  the  testator 
or  vrlK)  occupied  any  other  position  of  con- 
fidence or  triist  to  him,  shall  not  be  held 
valid  unless  it  sJiall  be  aflBrmativ«ly  shown 
that  <3)e  testator  knew  the  contents  and  had 
independent  advice  with  reference  thereto. 
Sellards  c.  Kirby  (Kan.),  20-214. 

Fact  that  will  was  written  by  lega- 
tee as  raising  presumption  of  undue 
influence.  —  The  fact  that  a  will  was  drawn 
by  a  legatee  ^'ho  takes  a  portion  of  the  estate 
to  the  detriment  of  the  natural  heir  does  not 
render  the  will  void.  At  most  such  fact 
raises  a  suspicion,  the  strength  or  weakness 
of  which  depends  upon  the  attendant  eircum- 
stances,  which  should,  in  a  proper  case,  cause 
the  eojirt  to  require  of  the  proponents,  in 
addition  to  proof  of  formal  execution,  clear 
and  satisfactory  evidence  not  necessarily  that 
the  will  was  read  to  or  by  the  testatj-ix,  but 
thait  sflie  knew  its  contents  and  was  free  from 
undue  influence.  Snodgrass  v.  Smith  (Colo.), 
15-548. 

Fresnmptlon  Tirhere  ward  mahes 
guardian  beneficiary.  —  The  law  presumes 
undue  influence  when  a  ward  makes  a  will  iu 
•favor  of  a  guardian.  In  re  Cowdry  (Vt.), 
3-70. 

AVhat  persons  stand  in  fiduciary  re- 
lation raising  presumption  of  undue 
i«aaen,oe.  !-  The  fact  that  a  legatee,  who  is 
also  the  executrix  of  the  will,  is  the  cousin 
a^d  friend  as  well  as  the  nurse  and  business 
partner  of  the  testatrix,  does  not  create  a 
ftdjuoiary  relation  between  them.  Snodgrass 
i;.  Smith   (Colo.).  15-548. 

IlUteracy  of  testator  as  raising  pre- 
snmptiom  of  ignorance  of  contents.  — 
The  mere  inability  of  a  testatrix  to  read 
r*is€S  iBo  ipnesumptW  that  she  had  mo  knowl- 
«^e  of  the  fiSntents  of  a  will  which  was  not 
r«a4  to  her  at  the  time  of  its  execution,  and 
in  the  absemee  of  evidence  of  fraud,  undue  in- 
fluence, or  testamentary  incapAcity,  aflirma- 
itlite  proof  ,of  knowledge  by  her  of  the  con- 
tent* of  a  proiperlif  executed  will  is  "nneces- 
8ary.      Lipphard  v.  Humphrey   (U.   S.),   14- 

872 

(2)   Admissibilitj'. 

Declarations  of  testator  in  general.— 

In    a    proaeedinp  to    conte'^t    a    will   on   the 
ground    of    undue    influonce,    dfcJarations    by 


the  testator  indicating  the  state  of  his  mind 
in  regard  to  the  execution  of  his  will,  made 
oonteMporaiie&usly  wUh  the  execution  of  the 
will,  or  so  near  thereto  as  to  fall  wiUhm  the 
principle  of  res  gestw,  are  admissible  in  evi- 
dence. Linebarger  v.  Linebarger  (N.  Car.i), 
10-596. 

In  a  will  contest  declarations  of  the  tes- 
tator merely  indicating  constraint  in  certain 
actions  of  his  are  only  admissible  in  evidence 
on  an  issue  of  his  mental  capacity,  and  do 
not  tend  to  prove  umdue  influence.  Westfall 
V.  Wait  (Ind.),  6-788. 

Declarations  of  testator  before  mah- 
ing  will.  —  Declarations  of  a  testator  before 
executing  his  will  that  he  was  being  im- 
portuned to  make  a  will  are  not  eoMnpctent 
levidence  of  undue  influence.  In  re  Kemmiy 
i(Mich.),  18-892. 

In  a  will  contest,  declarations  itenddng  to 
show  UHidue  influenf^e,  made  by  the  testatar 
prior  to  the  execution  of  the  will,  are  admis- 
sible in  evidence.  Linebarger  v.  Linebarger 
,(N.  €ar.),  10-,S93. 

In  wiU  contests,  declarations  made  by  the 
testatrix  prior  to  the  exiecution  of  the  will 
aiie  admissible  jn  eridence  for  the  purpose  fi 
showing  the  mental  capacity  of  the  tesitatirix 
and  her  susceptibility  to  extraneous  infl(u«nce, 
but  are  not  admissible  for  the  purpose  of  es- 
tablishing the  substantive  fact  of  undue  in- 
fluence. Hobson  r.  Moormian  (Tenn.),  5-601. 
Djeplaration«  of  testator  ^nd  legatee. 
—  In  a  will  contest,  where  it  is  contended 
that  one  of  tJie  legatees  exerted  undue  in- 
fluence over  the  testator,  the  court  naay  direct 
that  a  special  issue  shall  be  drawn  for  the 
jury  to  find  as  to  such  legatee  whether  the 
paper  writing  propounded,  or  any  part 
ther,eof,  and  if  any,  which  part,  is  the  last 
will  and  testament  of  the  testator;  and  on 
such  issue  it  is  competent  to  intjioduce  in 
evidence  declarations  as  to  undue  influence, 
made  by  the  (testator  before  the  ex^ouitjon  i«f 
the  will  and  by  the  legatee  before  and  after 
the  execution  of  the  will.  Linebarger  v.  Line- 
barger  (N.  Car.),  10-596. 

Declarations  of  one  4>f  several  lega- 
tees. —  In  a  will  contest,  where  there  are 
several  legatees,  all  of  whom  are  parties  to 
the  proceedings,  and  their  interests  are  sev- 
eral and  not  joint,  the  declarations  of  one  of 
the  legatees  tending  to  show  undue  influence 
by  him,  made  before  and  after  the  execution 
of  the  will,  are  not  adjnissihle  in  -evidence, 
in  the  absence  of  a  showing  of  a  conspiracy 
or  of  a  showing  that  the  undue  influence  was 
the  result  of  a  common  design.  Linebaraer 
V.  Linebarger   (N.  Car.),  10-396. 

Fripr  advancements  to  children  to 
sho^v  unreasonableness  and  unnatural- 
ness  of  will.  r»-  In  an  action  to  set  aside, 
on  the  ground  of  undue  influence,  a  will 
which  makes  an  unnatural  and  inadequate 
provision  for  one  of  the  ehildnen  of  the  tes- 
tator, evidence  that  prior  to  the  execution  of 
the  will  advancements  were  made  to  ,all  the 
children  of  the  testator  except  the  one  insuffi- 
ciently provided  for  by  the  will  is  competent 
on  the  issues  of  undue  influence  and  testa - 
iiiciitary   capacity  in  that  it  tondg  to  show 
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an  unnatural  will.     Meier  v.  Buchter   (Mo.), 
7-887. 

Competency  of  wife  to  testify  to  dec- 
larations of  husband.  —  A  wife's  inchoate 
dower  right  in  her  husband's  realty  is  a  suf- 
ficient interest  to  disqualify  her  to  testify  in 
a  will  contest  to  declarations  by  the  testator 
tending  to  show  an  undue  influence,  where 
her  husband  is  one  of  the  caveators  and  one 
of  the  heirs  at  law,  and  will,  if  the  contest 
is  successful,  become  the  owner  of  an  un- 
divided interest  in  the  testator's  realty. 
Linebarger  v.  Linebarger    (N.  Car.),   10-596. 

(3)   Weight  and  sufficiency. 

Snfiiciency  in  general.  —  In  an  action 
contesting  the  validity  of  a  will  on  the 
grounds  of  fraud  and  undue  influence,  evi- 
dence examined  and  held  totally  inadequate 
to  support  either  ground  of  contest  or  to 
warrant  the  submission  to  the  jury  of  an 
issue  as  to  either.  Morgan  v.  Morgan  (D. 
C),  13-1037. 

Evidence  considered  in  a  will  contest,  and 
held  insuflicient  to  show  that  certain  of  the 
legatees  exerted  undue  influence  over  the  tes- 
tator. Linebarger  v.  Linebarger  (N.  Car.), 
10-596. 

Where  the  evidence  in  a  will  contest  is 
clearly  insufficient  to  sustain  the  plaintiff's 
allegations  of  undue  influence  and  lack  of 
testamentary  capacity,  it  is  proper  for  the 
trial  court  to  direct  a  verdict  to  sustain  the 
will.     Pringle  v.  Burroughs  ,(N.  Y.),  7-264. 

Testator's  declarations  as  sudicient. — 
In  a  will  contest,  the  testator's  declarations 
afi'ord  no  substantive  proof  of  undue  influ- 
ence, and  before  the  caveators  can  recover 
they  must  prove  by  evidence  other  than  the 
testator's  declarations  that  undue  influence 
was  actually  exerted  over  him.  Linebarger 
V.  Linebarger   (N.  Car.),  10-596. 

Opportunity  for  exercising  influence 
by  friend  made  principal  beneficiary 
as  sniBcient.  —  Evidence  of  an  opportunity 
for  exercising  undue  influence  on  a  testatrix, 
and  the  circumstances  that  her  will  makes 
her  preceptress  and  friend,  instead  of  her 
relatives,  the  principal  beneficiary,  are  in- 
sufficient to  support  a  charge  of  undue  in- 
fluence, the  will  not  being  under  the  circum- 
stances an  unnatural  one.  Estate  of  Dol- 
beer   (Cal.),  15-207. 

TTnnatnralness  of  \rill  as  sufficient.  — 
Evidence  that  a  will  makes  an  unnatural 
disposition  of  a  testator's  propertj'  is  not  of 
itself  sufficient  to  avoid  the  will,  but  such 
evidence  may  be  considered  by  the  jury  as 
tending  to  show  undue  influence  or  lack  of 
testamentary  capacity.  Meier  v.  Buchter 
(Mo.),  7-887. 

In  a  proceeding  to  contest  a  will  devising 
the  principal  portion  of  a  testatrix's  estate 
to  a  woman  not  related  to  the  testatrix,  it 
cannot  be  said  that  the  will  is  an  unnatural 
one,  where  it  appears  that  the  testatrix  and 
the  principal  devisee  were  devoted  friends; 
that  the  former  was  practically  alone  in  the 
world  except  for  the  l?tter;  that  the  testa- 
trix's property  had  come  to  her  from  her 
father;   that  there  had  been  a  complete  es- 


trangement between  her  father  and  her 
mother's  relatives;  that  the  testatrix  had 
never  known  or  cared  for  her  mother's  rela- 
tives ;  and  that  the  contestant  is  the  maternal 
uncle  of  the  testatrix.  Estate  of  Dolbeer 
(Cal.),  9-795. 

Declarations  of  testator  as  to  legacies 
as  tending  to  sho^r  knonrledge  of  con- 
tents. —  The  declarations  of  a  testatrix  re- 
lating to  the  legacies  given  by  her,  made  sub- 
sequent to  the  execution  of  her  will,  tend  to 
show  that  she  had  previous  knowledge  of  the 
contents  of  such  will.  Snodgrass  v.  Smith 
(Colo.),  15-548. 

Declarations  of  testatrix  denying  dis- 
position made  in  will  as  sho-wing  igno- 
rance of  contents.  —  In  the  absence  of  evi- 
dence of  fraud,  undue  influence,  or  mental  in- 
capacity, declarations  of  a  testatrix  made 
more  than  three  years  after  the  execution  of 
her  will,  denying  that  she  had  disposed  of 
her  property  as  therein  provided,  have  no 
tendency  to  show  that  the  testatrix  did  not 
know  the  contents  of  her  will  when  she  ex- 
ecuted it.  Lipphard  v.  Humphrey  (U.  S.), 
14-872. 

Particularity  in  will  as  tending  to 
show  knowledge  of  contents.  —  The  par- 
ticularity with  which  a  will  describes  the 
various  items  given  to  each  of  eight  legatees, 
the  names  and  addresses  of  such  legatees,  and 
the  places  where  the  articles  bequeathed  are 
located,  tends  to  show  that  the  information 
was  derived  from  the  testatrix  and  that  she 
knew  the  contents  of  her  will.  Snodgrass  v. 
Smith    (Colo.),  15-548. 

Written  words  in  testator's  hand- 
writing at  foot  of  will  as  showing 
knowledge  of  contents.  —  The  writing  by 
the  testatrix  of  the  words  "  I  declare  this  to 
be  my  last  will  and  testament "  at  the  bot- 
tom of  her  will  before  signing  it,  though  it 
does  not  conclusively  show  that  she  knew 
what  she  was  doing,  has  a  tendency  to  show 
that  she  knew  the  contents  of  her  will. 
Snodgrass  i;.  Smith  (Colo.),  15-548. 

(4)   Questions  for  jury. 

In  general.  —  In  a  contested  proceeding 
for  the  probate  of  a  will  if  there  is  evidence 
tending  to  show  that  the  testatrix  knew  the 
contents  of  her  will  and  was  free  from  undue 
influence,  the  controverted  questions  of  fact 
should  be  submitted  to  the  jury  under  proper 
instructions,  and  it  is  error  for  the  court  to 
direct  a  verdict  for  the  contestant.  Snod- 
grass  i'.   Smith    (Colo.),   15-548. 

Age,  mental  and  physioial  condition 
of  testator  as  question  to  be  taken 
into  consideration.  —  On  the  issue  of 
whether  the  legatee  exerted  undue  influence 
over  his  testator,  the  age  of  the  testator,  his 
mental  and  physical  condition,  and  other  rela- 
tive facts,  are  competent  to  be  considered  by 
the  jury.  Linebarger  v.  Linebarger  (N. 
Car.),  10-596. 

(5)    Instructions. 

Duty  to  charge  as  to  fraud.  —  Under 
the  pleadings  and  evidence  in  the  case  at  bar 
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there  was  no  error  in  failing  to  eliargc  tliat 
fraud  could  not  be  presumed,  but  that  sliglit 
eivcumstances  might  carry  conviction  of  its 
existence,  or  in  refusing  to  give  to  the  jury 
a  requested  charge  upon  tliat  subject.  Mob- 
ley  r.  Lyon   (Ga.),  19-1004. 

Harmless  error  in  charge  that  fraud 
necessary  to  make  out  undue  influence. 
—  All  exception  to  a  charge  in  a  proceeding 
for  the  probate  of  a  will  that  fraud  must  be 
shown  to  make  out  a  case  of  undue  influence 
will  be  overruled  where  the  bill  of  exceptions 
does  not  show  that  evidence  was  adduced  of 
any  undue  influence  other  than  such  as  con- 
sisted of  fraud.  Whiteomb  v.  Whitcomb 
(Mass.),  18-410. 

6.  Revocation  and  Revival. 

a.  In  general. 

What  amounts  to  revocation  and  re- 
vival. —  Where  an  act  is  done  by  the  tes- 
tator which  may  or  may  not  amount  to  a 
revocation,  revocation  will  not  result  if  it 
appears  that  the  act  was  dependent  upon  the 
efficacy  of  another  act,  such  as  the  making 
of  a  new  will,  and  the  testator  did  not  intend 
to  revoke  the  will  unless  the  other  act  was 
consummated ;  but  where  the  will  is  com- 
pletely revoked,  the  failure  of  another  con- 
templated act  cannot  revive  it.  Mclntyre  r. 
Mclntyre   (Ga.),  1-606. 

Conveyance  to  devisee  as  revoking 
and  reconveyance  to  testator  as  reviv- 
ing. —  A  conveyance  by  a  testator  to  a  devi- 
see of  land  which  the  former  had  specifically 
devised  to  the  latter  is  an  implied  revocation 
of  the  devise,  and  such  devise  is  not  revived 
by  a  subsequent  reconveyance  of  the  land  to 
the  testator,  unless  the  testator,  after  such 
reconveyance,  republishes  his  will  in  accord- 
ance with  the  statutory  provisions  relating 
to  the  execution  of  wills.  Phillippe  v. 
Clevenger   (111.),  16-207. 

Jurisdictions  in  irhich  common-Iaxv 
rules  in  force.  —  With  reference  to  the 
revocation  and  revival  of  wills  the  common 
law  of  England,  in  so  far  as  it  is  applicable 
and  of  a  general  nature,  is  in  force  in  Illinois 
except  to  the  extent  that  it  has  been  changed 
by  statute.  Phillippe  v.  Clevenger  (111), 
16-207. 

b.  Revocation. 

(1)   In  general. 

Necessity  of  joint  operation  of  act 
and  intent.  —  .Joint  operation  of  act  and 
intention  is  necessary  to  revoke  a  will.  Mc- 
lntyre V.  Mclntyre  (Ga.),  1-606. 

Requirement  of  same  formalities  as 
in  executing  will.  —  In  order  to  revoke  a 
will  made  in  Georgia,  a  revocation  must  be 
executed  with  the  same  formality  and  at- 
tested by  the  same  number  of  witnesses  as 
are  requisite  for  the  execution  of  the  will. 
Castens  v.  Murray  (Ga.),  2-590. 

Revocation  by  parol.  —  A  valid  writ- 
ten will  cannot  be  revoked  by  parol;  and 
declarations  of  the  testator  cannot  be  re- 
ceived to  explain,  change,  or  add  to  the  will. 
In  re  Shelton  {S.  Car.),  10-531. 


Settlement  between  husband  and 
wife  pending  divorce  action  as  revoca- 
tion of  devise  by  husband  in  favor  of 
wife.  —  A  settlement  of  property  rights  be- 
tween husband  and  wife  pending  an  action 
for  divorce,  whereby  the  wife  receives  sub- 
stantially one-third  of  the  husband's  prop- 
erty, followed  by  the  granting  of  the  divorce 
and  the  death  of  the  husband  within  a  very 
brief  period  thereafter,  revokes  by  implication 
of  law  a  will  theretofore  executed  by  the 
husband  in  and  by  which  he  devised  and  be- 
queathed to  his  wife  one-third  of  his  prop- 
erty.     Donaldson  i\  Hall   (Minn.),  16-541. 

Jurisdictions  in  which  common-law 
rule  of  revocation  by  implication  in 
force.  —  In  Minnesota  the  common-law  rule 
of  the  implied  revocation  of  a  will  by  a  sub- 
sequent change  in  the  condition  of  circum- 
stances of  the  testator  has  heen  affirmatively 
adopted  by  statute  as  the  law  of  the  state. 
Donaldson  v.  Hall   (Minn.),  16-541. 

The  provisions  of  the  Illinois  Wills  Act  re- 
lating to  the  manner  in  which  a  will  may  be 
revoked  apply  only  where  there  is  an  express 
intention  on  the  part  of  a  testator  to  revoke 
his  will,  and  do  not  abrogate  the  common-law 
doctrine  that  a  will  may  be  revoked  by  impli- 
cation. Phillippe  r.  Clevenger  (111.),  16- 
207. 

(2)  Joint  and  mutual  wills. 

Right  to  revoke  joint  and  mutual 
will.  —  A  joint  and  mutual  will  is  revocable 
during  the  joint  lives  of  the  parties  by  either 
of  them,  so  far  as  relates  to  his  own  dispo- 
sition, upon  giving  notice  to  the  other  party, 
but  it  becomes  irrevocable  after  the  death 
of  one  of  the  parties  if  the  survivor  takes 
advantage  of  the  provisions  made  by  the 
other.     Frazier  (;.  Patterson   (111.),  17-1003. 

Where  a  husband  and  wife  make  a  mutual 
will,  each  devising  his  or  her  property  to  the 
other,  and  further  providing  that  upon  the 
death  of  the  survivor  all  of  the  property  shall 
go  to  their  daughter  for  life,  and  upon  her 
death  to  her  heirs,  the  very  fact  that  such 
will  was  made  is  sufficient  proof,  if  evidence 
to  that  effect  were  necessary,  of  a  compact  or 
agreement  between  them  to  dispose  of  their 
property  in  that  manner;  and  if  the  wife, 
upon  the  death  of  the  husband,  takes  advan- 
tage of  the  provisions  of  the  will  in  her 
favor,  she  cannot  afterwards  revoke  the  in- 
strument as  her  own  will.  Frnzier  v.  Pat- 
terson (111.),  17-1003. 

Right  to  revoke  joint  will  not  recip- 
rocal. —  A  joint  will  which  is  not  reciprocal 
is  simply  the  individual  personal  will  of  each 
of  the  persons  signing  it,  and  is  subject  to 
the  same  rules  in  all  respects,  including  its 
revocation,  that  would  apply  if  it  were  sev- 
eral.     Frazier  r.   Patterson    (111.),   17-1003. 

Revocation  of  mutual  wills.  —  Mutual 
wills  may  or  may  not  be  revocable  at  the 
pleasure  of  either  party,  according  to  the 
circumstances  and  understanding  upon  which 
they  were  executed.  To  deprive  either  party 
of  the  right  to  revoke  such  a  will,  it  is  nec- 
essary to  prove,  by  clear  and  satisfactory 
evidence,  that  such  wills  were  executed  in 
pursuance  of  a  contract  or  compact  between 
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the'  pariies,  asd  that  each  is  the  eonsideration 
fof  t!i6  othCT ;  and  even  in  eases  where  mutual 
wills  have  Iwen  exectrted  ifi  pnrsuande  of  a 
compact  or  agreefflelrt  between  tbe  parties, 
the  law  appears  to  be  well  settled  that  either 
party  may,  during  the  lifetime  of  both,  with- 
drjlw  from  the  compact  and  fevoke  the  will 
as  to  him.  Frazier  v.  Patterson  (III.),  17- 
1003. 

(3)    E«vocation   by   subsequent   will. 

Subsequent  trill  as  ipso  facto  tevolt- 
ing  formeT  will.  —  ITie  fact  that  a  sub- 
sequent will  was  made  is  not  sufficient  in 
itself  and  without  some  proof  of  the  actual 
contents  to  show  revocation  of  a  former  will. 
Williams  v.  Miles   (Neb.),  4-306. 

Manner  of  reTocation  by  sultsequent 
will.  —  A  subsequent  will  may  have  the 
effect  of  revoking  a  prior  will  either  because 
of  an  express  clause  of  revocation  or  of  an 
inconsistent  disposition  of  the  testator's  prop- 
erty.     Williams  v.  Miles   (Neb.),  4r-3d6. 

Uliless  a  subsequent  will  expressly  revokes 
a  foi'mer  one,  the  latter  is  only  revoked  so 
far  as  it  is  inconsistent  with  the  later  will. 
A  complete  revocation  will  not  result  unless 
the  general  tenor  of  the  later  will  shows 
clearly  that  the  testator  so  intended,  or  the 
two  instruments  are  so  plainly  inconsistent 
as  to  be  incapable  of  standing  together. 
Williams  o.  Miles  (Neb.),  4-306. 

InoUxtation  of  courts  iritli.  reference 
to  revoeation  by  implication.  —  Courts 
do  not  favor  revocation  by  implication,  and 
incline  to  such  a  construction  as  will  give 
effect  to  both  instruments.  Williams  c. 
Miles  (Neb.),  4-306. 

Proving  subsequent  last  irill  to  show 
roTOcation.  —  A  subsequent  will,  \Vhich  has 
the  effect  of  revoking  a  prior  will,  may  be 
shown  to  defeat  probate  of  the  latter,  al- 
though by  reason  of  its  loss  the  exact  dis- 
positions made  therein  cannot  be  shown  and 
are  incapable  of  execution.  Williams  v. 
Miles   (Neb.),  4-306. 

Nature  of  evidence  required  to  sbow 
revocation  by  subsequent  lost  will.  -^ 
Parol  evidence  to  show  that  a  former  will 
was  revoked  by  implication  by  reason  of  a 
sflbseqnent  will  which  cannot  be  found  must 
be  cleMr,  uiiequiToCal,  and  convincing.  Wil- 
liams V.  Miles  (Neb.),  4-300. 

(4)    Revocation  by  codicil. 

Inoperative  codicil.  —  Where  a  codicil 
creating  a  void  remainder  contains  no  revo- 
cation clause,  and  it  does  not  appear  fey  im- 
plication that  the  testator  intended  the 
codicil  to  revoke  the  former  will,  the  will,  on 
the  codicil  being  declared  inoperative,  re- 
mains in  force.  U.  S.  Fidelity,  etc.,  Co.  v. 
Douglas  (Ky.),  20-993. 

Extent  of  revocation  by  codicil.  —  '!Che 
revocation  by  the  codicil  of  a  gift  in  the  will 
ejitends  only  so  far  as  the  will  is  inconsistent 
with  the  codicil.  In  re  Whitehorne  (Eng.), 
5-787. 

Where  a  will  makes  a  gift  in  trust  for  A 
for  life,  with  remainder  over  in  trust  for  his 


children,  and  a  codiicil  revokes  tbe  gift  ol  the 
life  interesty  reciting  that  the  testator  Iws 
"  reasons  for  dissatisfaction "  with  A,  but 
making  no  mention  of  the  children  other  than 
to  give  them  a  llegacy  of  a  certain  sum,  the 
revocation  does  not  extend  to  the  fihildren's: 
interests,  but  those  interests  are  accelerated; 
and  the  legacy  to  the  ehiletren  is  in  addition 
to  their  interests  and  not  in  substitution  for 
them.      In  re  Whitehttrne   (Eng.),  5-787. 

Burden  of  proof  of  revocation  by 
codicil.  —  One  who  asserts  that  a  gift  by 
a  will  has  been  revoked  by  the  codicil  must 
show  a  plain  revocation.  In  re  Whitehorne 
(Eng.),  5-787. 

(5)   Eevocatipn  by  destruction  of  will. 

Presumption  that  lost  vrill  last 
shown  to  have  been  in  testator's  pos- 
session was  destroyed.  ^  Where  a.  will 
which  cannot  be  found  is  shown  to  have  bcMi 
in  the  possession  of  the  testatrix  when  last 
seen,  the  presumption  is,  in  the  absence  of 
other  evidence,  that  she  destroyed  it.  Miller's 
Will   (Ore.),  14-277. 

Where  a  will  was  last  seen  in  the  posses- 
sion of  the  testator,  who  was  mentally  com- 
petent, and  cannot  be  found  after  his  death, 
the  presumption  is  that  the  testator  destroyed 
the  will  animo  revocandi,.  and  the  burden  is 
upon  the  proponent  to  overcome  the  presump- 
tion.   In  re  Colbert  (Mont.) ,  3-952. 

Where  a  will  is  shown  to  have  been  made 
and  left  in  the  custody  of  the  testator,  if  it 
cannot  be  found  after  his  death,  the  presump- 
tion is  that  the  testator  destroyed  it  animo 
rerocandi.     ^Villiams  v.  Miles   (Neb.),  4r-306. 

Burden  of  tracing  ivill  into  testa- 
tor's possession  to  raise  presumption. — 
Where  a  will  which  cannot  be  found  is  shown 
to  have  been  intrusted  by  the  testatrix  to  a 
bank  as  depository,  the  burden  of  retracing 
it  into  the  hands  of  the  testatrix  and  thereby 
raising  a.  presumption  that  she  destroyed  it 
is  upon  the  contestant,  especially  where  it 
is  shown  that  within  a  short  time  of  her 
death  the  testatrix  made  declarations  to  the 
effect  that  the  will  was  still  in  exisienee  and 
in  the  bank,  after  which  she  could  not  have 
had  access  to  it.  Miller's  Will  (Ore.),  14- 
277. 

Admissibility  of  declarations  of  tes- 
tator to  sboxr  no  destruction.  —  Declara- 
tions made  by  a  deceased  testatrix  subsequent 
to  the  execution  of  her  lost  will,  not  only 
sho^^  ing  it  to  have  been  deposited  with  a  cer- 
tain bank,  but  that  it  was  still  there  to  with- 
in a  few  days  of  her  death,  and  declarations 
tending  to  show  her  affection  toward  the 
devisees  and  that  no  change  of  feeling  toward 
them  had  taken  place,  thereby  indicating  the 
improbability  of  her  desiring  to  revoke  tte 
instrument,  when  corroborated  by  direct  evi- 
dence that  after  the  making  of  the  declara- 
tions she  had  no  opportunity  to  withdraw 
the  will  from  the  bank  op  otherwise  come  into 
possession  of  it,  are  admissible  for  the  pur- 
pose of  showing  that  the  will  was  not  re- 
turned by  the  bank  to  the  testatrix  nor  re- 
voked.   Miller's  Will  (Ore.),  14-277, 
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Tie  {**Su«jpt{d»  of  rerocation  of  a  Will  itot 
foaad  aft^t  the  d^atli  of  the  testatot  tuay 
be  OvefcoiUe  1^  evideiiee  to  the  eontfary,  and 
deckratfots  of  the  testator  maV  be  ^hdWn 
for  tfiis  pttrpose.  Williams  r.  Miles  (Nef>.). 
4-30ff. 

T*  retmt  a  presumption  that  a  will  last 
seen  in  tfte  possession  of  the  testator  was  de- 
stroyed By  nim  animo  levocandi,  declarations 
of  the  testator  tending  to  show  his  satisfnc- 
tion  with  thi  will  ate  not  admissible  in  evi- 
deace.    I  ft  re  Colbert  (Mont.),  3-952. 

On  an  issue  as  to  the  revocation  of  a  will, 
declarations  ihade  by  the  testator  after  the 
date  of  the  alleged  act  of  revocation  may  be 
introduced  in  evidence  for  the  purpose  of 
shtntiag  that  the  testator  did  not  revoke  hia 
■wffl,  and  that  he  knew  nothing  of  such  revo- 
datitW.    In  re  SheltoB  (N.  Car.),  10-631. 

Snffieleucy  «f  evidence!  at  de^tmetion. 
—  Proof  of  the  due  execution  of  a  Will  raises 
a  atroHg  p»esumption  in  its  favdr,  and  in  an 
actios  contesting  a  will  on  the  ground  that 
tie  testatrix  withdrew  the  will  from  the  bank 
»«  -frhieh  she  is  shown  to  have  deposited  it, 
and  destroyed  it,  evidence  exathined  and  held 
stifBeient  to  Overcome  the  inference  that  the 
will  was  destroyed,  to  be  drawn  from  the  fact 
that  sc'^eral  years  after  the  Will  was  depos- 
ited and  after  the  testatrix  had  died,  the 
bank  could  not  find  the  will  in  its  possession. 
Miller's  Will   (Ore.),  14-277. 

(6)   Revocation  by  cancellation  or  erasure. 

Neeeasity  that  obliteratioii  or  erasure 
destroy  sfnne  material  portion  of  'srill. 

— ^A  will  is  not  revoked  by  cancellfttioto,  ob- 
literation, or  erasure  which  does  not  in  fact 
destroy  some  portion  of  the  material  sub- 
stance of  the  will.  In  re  Shelton  (1^.  Car.), 
lO-SSl. 

Fresnmption  of  intent  from  oblitera- 
tion of  material  portion  of  will.^-Where 
a  paper  found  among  the  decedent's  papers  is 
offered  for  probate  as  a  will  and  appears  to 
have  been  Canceled  or  obliterated  in  a  ma- 
terial part,  a  presumption  is  that  the  ean- 
cellatioBS  or  obliterations  were  made  by  the 
deceased  and  were  intended  to  operate  as  a 
revocatioil.  Mclntyre  v.  Mclntyre  (Ga.),  1- 
606. 

Pteaumptlon  of  intent  where  oancel- 
latios  made  with  pencil.  ■—  The  rule  of 
the  English  courts  that  cancellations  with  a 
lead  pencil  are  presumed  to  have  been  delib- 
erative and  not  final  has  not  been  generally 
adopted  by  the  American  courts.  Mclntyre 
V.  Melntyre   (Ga.),  1-606. 

The  rule  that  cancellations  ajjpearing  upon 
a  Will  fouhd  among  the  decedent's  papers  are 
presutoed  to  have  been  intended  by  him  to 
retoke  the  will  applies  where  the  cancella- 
ti61iS  are  made  with  a  pencil,  but  such  fact 
may  be  eolisideted  by  the  jury  with  other 
evidence  ill  determiriing  Whether  the  presuihp- 
tioil  of  revocation  has  been  rebutted.  Moln- 
tyt-e  p.  Melntyre  (Ga.),  1-606. 

Bni'den  of  proof  of  revoOation  by 
niAr^nal  vrvrM  at  rOTOOation.  >-  Inas- 
much  as   revocatory   words    written   on   the 


rnargitt  of  a  pa-pet  cohtaining  a  Will  torta  no 
part  of  the  will,  the  proponent  in  a  bi'oeeed- 
iiig  to  contest  th«  \till  offers  the  will  o«ly 
for  probate,  and  does  not  offer  the  revoeatofy 
words,  and,  therefore,  the  burdetl  cif  proving 
revocation  is  on  the  contestant.  If  the  court 
erroneously  instructs  the  jury  that  the  bur- 
den of  disproving  revocation  is  On  the  pro- 
ponent, the  contestant  has  fto  gi-otmd  for 
complaint.     In  re  Sbelton   (N.  Car.),  10-531. 

Construction  of  affirmative  verdict 
xfhete  will  contains  marginal  words  of 
revocation.  —  In  a  will  contest,  where  the 
issoe  Submitted  to  the  jury  is  whether  the 
paper  writing  propotmded  for  probate,  and 
every  part  thereof,  is  the  last  will  and  testa- 
ilient  of  the  testator,  ^nd  this  issue  is  an- 
swered by  the  jury  in  the  afBrmative,  the  ver- 
dict is  not  rendered  ambiguotis  and  uhintelK- 
gible  by  the  fact  that  the  paper'  contains  ittar- 
gliial  words  of  revoCatiOH  purporting  to  have 
been  w'ritteft  by  the  testator,  as  the  marginal 
words  are  no  part  of  the  will,  and  are  itat 
offered  for  probate  by  the  proponent  as  a 
part  of  the  will.  In  re  SheltOn  (1?.  Car.), 
10-531. 

Sttfficieiicy  of  evidence.  —  No  error  ap- 
pears in  the  admission  to  probate  Of  a  will, 
where  there  w-as  evidehce  that  the  testator 
had  diily  signed  it  in  ink,  beloW  the  attesta- 
tion clause,  ih  the  presence  of  the  siibscribing 
witnesses,  and  a  few  weeks  later'  had  de- 
livered it  to  the  executrix,  Who  retained  pos- 
sessioh  of  it  until  his  death,  althoitgh  wheti  it 
was  produced  in  court  the  testator's  signature 
had  been  partially  erased  by  knife  scratches, 
and  his  name  had  beeti  written  in  pencil  above 
the  attestation  clause,  apparently  by  himself, 
and  no  further  showing  was  made  as  to  when, 
by  whom,  or  with  What  purpose  the  changes 
had  been  made.  Sellards  v.  Kirby  (Kan.), 
20-214. 

(7)   Revocation  by  subsequent  marriage  and 
birth  of  issue. 

Common-law  rule.  —  At  common  law 
the  will  of  an  wmnarried  man  Was  not  revoked 
by  his  marriage  along,  but  it  was  revoked  bj* 
his  marriage  and  the  birth  of  issue  of  such 
marriage,  or,  at  least,  a  strong  presumption 
arose  that  a  revocation  had  been  wrought. 
Hoy  1).  Hoy  (Miss,),  17-1137. 

Jnrisdictlons  in  which  common-law 
mle  in  force.  —  The  statutes  of  Mississippi 
relative  to  the  retocation  of  wills  apply  only 
to  acts  of  direct  and  express  revocation,  and 
do  not  abrogate  the  common-law  rule  relative 
to  the  implied  revocation  of  a  Will  by  the  sub- 
sequent marriage,  and  birth  of  issue,  of  the 
testator.    Hoy  c.  Hoy  (Miss.),  17-1137. 

The  common-law  rale  that  the  will  of  an 
unmarried  man  is  not  revoked  by  his  ntar- 
fiage  alone,  without  birth  of  tsstie,  has  flot 
b(*en  abtogated  or  inodified  by  the  Missis- 
sippi statute  which  gives  a  widow  the  fight 
to  renounce  the  will  of  her  deceased  IHisband 
and  take  one-half  of  his  estate  as  a  matter  of 
right.  On  the  contrary,  such  statute,  giving 
the  widow  as  it  does  an  absolute  tight  to 
participate  in  her  husband's  estate,  notwith- 
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standing  any  attempt  in  the  will  to  prevent 
ber  participation  therein,  furnishes  an  addi- 
tional reason  why  marriage  alone,  without 
the  birth  of  issue,  should  not  revoke  the  prior 
will  of  an  unmarried  man,  the  common-law 
doctrine  of  implied  revocation  by  marriage 
and  birth  of  issue  being  based  upon  the  con- 
sideration that  if  the  will  is  permitted  to 
stand  in  the  latter  case  the  heir  will  not 
receive  any  part  of  the  estate.  Hoy  v.  Hoy 
(Miss.),  17-1137. 

The  will  of  an  unmarried  woman  is  re- 
voked by  her  subsequent  marriage,  followed 
by  the  birth  of  a  child  or  children,  though 
there  is  a  statute  providing  that  a  married 
woman  may  make  a  valid  will,  and  though 
there  is  another  statute  making  provision  for 
a  child  born  after  thei  making  of  his  father's 
will.    Durfee  v.  Risch  (Mich.),  7-785. 

Statutes  providing  for  revocation  by 
marriage  alone.  —  In  adopting  statutes 
providing  for  the  revocation  of  a  will  by  a 
subsequent  marriage  and  for  revival  by  re- 
execution  or  codicil,  the  legislature  did  not 
impair  the  right  to  dispose  of  property  bf 
will  but  only  prescribed  a  reasonable  regula- 
tion for  the  exercise  thereof.  Francis  v. 
Marsh   (W.  Va.),  1-665. 

Under  the  code,  a  will  made  by  a  man  is 
revoked  by  his  subsequent  marriage,  although 
made  in  contemplation  of  marriage  and  con- 
taining clauses  by  which  provision  is  made 
for  a  wife  in  case  he  should  have  one  living 
at  the  time  of  his  death.  Francis  v.  Marsh 
(W.  Va.),  1-665. 

A  statute  declaring  a  will  revoked  by  the 
subsequent  marriage  of  the  testator  was  sub- 
stituted for  the  common-law  rules  governing 
revocation  by  marriage  and  must  be  enforced 
without  exception.  Francis  v.  Marsh  (W. 
Va.),  1-665. 

Under  a  statute  providing  that  a  testator's 
will  is  revoked  by  his  subsequent  marriage  if 
his  wife  survives  him,  a  revocation  so  made 
is  unqualified  and  of  the  entire  will,  so  that 
it  cannot  be  admitted  to  probate;  and  the 
objection  to  admitting  the  will  to  probate 
need  not  be  made  by  the  surviving  wife.  In  re 
Larsen   (S.  Dak.),  5-794. 

c.  Revival. 

By  codicil.  —  A  codicil  to  effect  the  re- 
vival of  a  revoked  will  under  the  code  must 
sliow  an  intent  to  revive,  but  any  language 
from  which  such  intent  may  be  inferred  is 
s^ifficient,  it  not  being  necessary  for  the  codi- 
cil to  contain  words  of  an  express  revival. 
Francis  v.  Marsh  (W.  Va.),  1-665. 

The  codicil  to  a  former  will,  revoking  the 
appointment  of  one  executor  and  naming  an- 
other, is  sufficient  to  revive  the  will.  Francis 
i;.  Marsh  (W.  Va.),  1-665. 

By  destruction  of  revoking  will.  —  If 
a  testator  destroys  a  subsequent  will,  revok- 
ing a  former  one  by  implication,  such  an  act 
of  itself  will  not  operate  to  revive  the  former 
will;  and  whether  the  former  will  is  revived 
depends  upon  the  intention  of  the  testator, 
to  be  deduced  from  all  the  circumstances.  Wil- 
lip.mR  V.  Miles  (Neb.),  4-306. 


By  destruction  of  revoking  will  and 
declaration  of  intent  that  former  will 
stand.  —  A  revocatory  clause  in  a  will 
properly  executed  destroys  at  once  an  earlier 
will,  and  the  earlier  will,  although  it  has 
been  carefully  preserved  by  the  testator,  is 
not  revived  by  the  destruction  of  the  later 
will  and  by  oral  declarations  of  the  testator 
that  he  desires  the  earlier  will  to  be  executed. 
Such  earlier  wil^  can  be  revived  only  by  a 
writing  formally  sufficient  within  the  statute 
of  wills.  Danley  v.  Jefferson  (Mich.),  13- 
242. 

7.  Probate  Proceedings. 

a.  What  wills  may  be  probated. 

I>ast  wills.  —  A  will,  like  any  other  writ- 
ten instrument,  when  shown  to  have  been 
lost,  may  be  established  on  clear  proof  of 
such  loss,  the  burden  of  which  is  on  the  pro- 
ponent, and  upon  such  proof  the  will  may 
be  admitted  to  probate  unless  shown  to  have 
been  revoked.     Miller's  Will    (Ore.),  14-277. 

The  California  statute  (St.  1907,  p.  122, 
amending  Code  Civ.  Pro.,  §  1339)  enlarging 
the  classes  of  destroyed  wills  entitled  to  pro- 
bate by  adding  such  as  are  "  by  public  calam- 
ity destroyed  in  the  lifetime  of  the  testator," 
authorizes  the  probate  of  a  will  thus  de- 
stroyed before  as  well  as  after  the  enactment 
of  the  statute.  Estate  of  Patterson  (Cal.), 
lS-625. 

Several  writings  of  different  dates.  — 
The  testatrix,  who  died  in  1908,  left  two  tes- 
tamentary writings,  both  properly  executed 
as  wills,  one  dated  in  1875  and  the  other  in 
1879.  The  two  documents  were  found,  after 
her  death,  folded  together..  The  two  were 
in  the  same  words  down  to  and  including  the 
fourth  paragraph  of  each.  The  fifth  para- 
graph of  each  was  the  same  except  that  in 
the  later  document  additional  provision  was 
made  for  paying  off  a  mortgage  on  a  cer- 
tain cottage.  The  sixth  paragraph  of  the 
earlier  document  provided  for  the  division  of 
the  surplus  of  the  estate  (except  the  articles 
thereinafter  specifically  bequeathed)  among 
three  nieces  of  the  testatrix.  This  para- 
graph was  entirely  omitted  from  the  later 
document;  and  the  later  one  did  not  contain 
any  direction  as  to  or  disposition  of  the  resi- 
due of  the  estate,  nor  any  revocatory  clause. 
The  sixth  and  seventh  paragraphs  of  the  later 
document  disposed  of  the  cottage  spoken  of; 
and  the  subsequent  paragraphs  disposed  of 
various  articles  of  personal  property,  some 
to  the  same  persons  to  whom  they  were  given 
by  the  earlier  document,  while  in  some  cases 
the  destination  was  changed.  No  pecuniary 
legacy  was  given  by  the  second  document.  The 
same  executors  were  appointed  in  both.  The 
later  one  was  called  "  my  last  will."  If  the 
later  one  alone  were  admitted  to  probate, 
there  would  be  an  intestacy  as  to  part  of  the 
estate,  as  there  was  a  considerable  residue, 
and  no  residuary  gift.  It  was  held  that  the 
two  documents  together  constituted  the  last 
will  of  the  testator,  and  letters  of  adminis- 
tration with  both  documents  annexed  were 
properly  granted.  In  re  Molson  (Can.),  18- 
279. 
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b.  Probate  after   letters   granted. 

Necessity  that  letters  be  first  an- 
nulled. —  A  will  may  be  admitted  to  pro- 
bate and  letters  testamentary  granted  with- 
out first  obtaining,  by  an  independent  direct 
proceeding,  a  jxidicial  annulment  of  letters  of 
administration  previously  granted  on  the  sup- 
position of  intestacy,  and  tlie  only  remedy  for 
those  who  have  been  appointed  administra- 
tors is  to  require  proof  of  the  will  in  solemn 
foim.    In  re  Mears  (S.  Car.),  9-960. 

c.  Probate  of  foreign  wills. 

Definition.  —  A  "  foreign  will "  is  a  will 
executed  in  another  state  by  a  testator  re- 
siding there,  admitted  to  probate  in  such 
sister  state  after  the  death  of  the  testator, 
and  subsequently  offered  for  ancillary  probate 
in  the  domestic  state.  State  ex  rel.  Ruef  r. 
District  Court   (Mont.),  9-418. 

Necessity  for  probate.  —  An  exemplified 
copy  of  the  probate  of  a  foreign  will  is  not 
a  good  muniment  of  title  to  real  estate  in 
Georgia  if  the  will  is  not  probated  therein. 
Doe  r.  Roe,  31  Ga.  593,  overruled.  Chidsey  V. 
Brookes    (Ga.),   14-975. 

Natnre  of  probate.  —  Where  the  will  of 
a  nonresident  has  been  admitted  to  original 
probate,  and  the  bulk  of  the  property  and 
most  of  the  heirs,  legatees,  and  creditors,  are 
within  the  state,  the  administration  should 
be  considered  a  principal  one,  and  any  subse- 
quent administration  which  may  be  necessary 
in  the  state  of  the  testator's  domicil  will 
be  merely  ancillary.  Rader  v.  Stubblefield 
(Wash.),  10-20. 

Necessity  that  ■will  be  first  proved  in 
state  of  testator's  domicil.  —  Under  the 
Washington  statute,  the  will  of  a  nonresident 
may  be  admitted  to  probate  on  original  proof 
thereof,  and  it  is  not  necessary  that  it  shall 
have  been  first  proved  in  the  courts  of  the 
state  of  his  domicil  according  to  the  laws 
thereof.  Rader  v.  Stubblefield  (Wash.),  10- 
20. 

In  order  to  entitle  a  foreign  will  to  admis- 
sion to  probate,  it  must  first  appear  that  it 
has  been  duly  proved,  allowed,  and  admitted 
to  probate  in  a  court  of  competent  jurisdic- 
tion in  the  sister  state;  that  it  was  executed 
according  to  the  law  of  the  place  in  which  it 
was  made  or  in  which  the  testator  was  at  the 
time  domiciled,  or  in  conformity  to  the  laws 
of  the  domestic  state;  that  the  record  is  au- 
thenticated in  the  manner  prescribed  by  the 
federal  statute  for  the  authentication  of  ju- 
dicial records;  and  that  there  is  property 
within  the  jurisdiction  of  the  domestic  court 
subject  to  administration.  State  ex  rel.  Ruef 
r.  District  Court  (Mont.),  9-418. 

What  constitutes  will  "  duly  proved 
B,nd  allowed  "  in  foreign  state.  —  A  will 
has  not  been  "  duly  proved  and  allowed "  in 
a  foreign  state  or  country,  within  the  mean- 
ing of  the  California  statute  providing  for 
the  admission  of  a  foreign  will  to  ancillary 
probate,  unless  the  proof  has  been  taken  in 
a  court  whose  territorial  jurisdiction  includes 
the  domicil  of  the  testator.  Estate  of  Clark 
(Cal.),  7-306. 


Right  to  contest  probate  on  ground 
of  undue  influence  or  lack  of  testamen- 
tary capacity.  —  A  foreign  will,  after  it 
lias  been  admitted  to  probate  in  a  domestic 
state,  cannot  be  contested  in  the  courts  of 
that  state  upon  the  ground  th»t  the  testator, 
at  the  time  of  the  execution  of  the  will,  was 
not  of  a  sound  and  disposing  mind,  or  was 
acting  under  duress,  fraud,  or  undue  influ- 
ence. State  ex  rel.  Ruef  v.  District  Court 
(Mont.),  9-418. 

Collateral  attach  on  decree  of  pro- 
bate. —  Under  tlie  California  statutes  and 
decisions,  an  order  admitting  to  ancillary  pro- 
bate a  will  offered  as  a  foreign  will  cannot  be 
attacked  collaterally  for  error  either  in  the 
proof  of  authentication  or  in  the  proof  of  the 
testator's  residence,  but  on  the  other  hand 
it  is  the  duty  of  a  probate  court  to  refuse 
ancillary  probate  to  a  will  offered  as  a  for- 
eign will  if  it  is  satisfied  from  the  evidence 
that  the  testator  was  in  fact  a  resident  of  the 
state  at  the  time  of  his  death,  though  the 
will  was  executed  in  a  foreign  state.  Estate 
of  Clark  (Cal.),  7-306. 

d.  Jurisdiction. 

Jurisdiction  of  equity  to  determine 
validity  on  bill  filed  for  that  purpose, 

—  A  court  of  equity  will  not  entertain  a  bill 
the  sole  object  of  which  is  to  set  aside  a  will 
on  the  ground  of  fraud,  the  powers  of  the 
court  of  probate  being  ample  for  the  purpose. 
Sumner  v.  Staton   (N.  Car.),  18-802. 

Jurisdiction  of  court  to  determine 
validity  in  collateral  action.  —  Although 
as  a  general  rule  the  integrity  of  a  will  can- 
not be  questioned  in  Tennessee  unless  a  con- 
test is  first  instituted  in  the  County  Court 
and  then  certified  to  the  Circuit  Court,  yet 
where,  in  litigation  over  specific  property, 
either  party  claims  under  a  will  probated 
only  in  common  form  and  the  other  party  con- 
tests the  validity  of  the  will  on  the  ground 
of  testamentary  incapacity,  fraud,  or  undue 
influence,  the  court  in  which  such  contest 
arises  has,  incidentally  to  the  decision  of  the 
right  of  property,  jurisdiction  to  determine 
the  validity  of  the  will.  State  v.  Lancaster 
(Tenn.),  14r-953. 

e.  Parties. 
(1)  Who  may  contest  validity. 

State.  —  If  a  testator  leaves  no  heirs,  the 
state  may,  for  the  purpose  of  enforcing  its 
right  of  escheat,  contest  the  validity  of  his 
will  on  the  ground  of  testamentary  incapac- 
ity or  undue  influence.  State  v.  Lancaster 
(Tenn.),  14-953. 

Judgment  creditor  of  heir.  —  A  judg- 
ment creditor  of  an  heir,  who  has  obtained 
a  lien  by  levy  on  property  which  in  the  ab- 
sence of  a  will  would  belong  by  descent  to 
the  debtor  heir,  is  a  person  interested  in  a 
will  or  codicil,  within  the  meaning  of  a  stat- 
ute giving  any  person  interested  the  right 
to  contest  the  validity  of  a  will,  and  there- 
fore has  legal  capacity  to  prosecute  an  ac- 
tion to  contest  the  validity  of  an  alleged  will 
disposing  of  such  property  to  a  person  other 
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than  »Hch  heiri  Bloor  v,  Piatt  ( (Oliio),  14- 
332. 

Guardian  of  infant.  —  Xbe  Indiiwa  stat- 
ute tDsiking  a  guardian  the  trustee  of  S-n  ex- 
press trust  does  not  confer  on  such  guardian 
power  to  maintain  an  action  to  sontest  a  will. 
Campbell  v.  Fichter   (Ind.),  11-1089,. 

The  guardian  of  an  infant,  in  the  absence 
of  speeial  statutory  authority,  has  no  power 
tu  maintain  in  his  own  name,  on  behalf  of  bis 
vTard,  an  action  to  contest  a  will.  Cftiapbell 
«.  Fichter  (Ind.),  11-1089. 

Infant.  —  The  proceeding  to  contest  a  will 
beipg  a  special  statutory  one  and  maintain- 
able only  by  a  person  having  interest  in  set- 
ting it  aside,  an  infant,  as  the  real  party  in 
int«re3t,  must  sue  by  next  friend.  Campbell 
V.  Fichter   (Ind.),  11-1089. 

Under  the  Indiana  statute  it  is  competent 
for  an  infant,  appearing  by  next  friend,  to 
contest  a  wilL  Campbell  v.  Fichter  (Ind.)> 
11-1089. 

Widovsr  of  testator.  —  The  rule  denying 
to  a  widow  the  fight  to  contest  her  husband's 
will  where  there  are  surviving  children  does 
not  apply  where  the  testator  leaves  no  chil- 
dren, since  the  reason  for  the  rule  fails  under 
the  altered  cjyeujnstanees.  Freejn^n  i".  Free- 
man (W.  Va.),  11-1013. 

The  widow  of  ^  person  who  died,  leaving  no 
children,  may  contest  the  will  of  her  deceased 
husband.  Freeman  v.  Freeman  (W.  Va.),  11- 
1013, 

Person  accepting  lieneQt  under  'will. 
—  One  who  accepts  tjie  benefit  of  a  provision 
in  his  favor  under  *  will  js  preclijded  from 
contesting  the  validity  of  the  will,  especially 
where  other  persons  interested  in  the  disposi- 
tion of  the  testator's  property  have,  upon 
faith  of  such  ^(''^spt^nce,  so  acted  that  their 
position  cannot  be  restored;  and  the  fact  that 
the  pprson  so  taking  the  benefit  did  so  in 
ignorance  of  the  legal  effect  of  the  act,  will 
not  prevent  the  application  of  the  rule,  Utev- 
mehle  v.  Norment  (U.  g.),  3-520, 

Meaning  of  pix^tmB  "  any  person  "  in 
Indiana  statnte.  —  The  provision  of  the 
Indiana  statute  that  "  any  person  "  niay  con- 
test 9,  yill,  weaos  any  person  having  an  in- 
terest in  the  subject-matter  -of  the  contest. 
Campbell  v.  Fichter    (Ind.),  11-1089. 

(2)   Parties  defendant. 

Where  esecutoT  has  sold  property  of 
decedent.  —  An  action  by  the  state  to  con- 
test the  validity  of  a  will  for  the  pxirpose  of 
enforcing  Its  right  of  escheat,  instituted  after 
the  exeputor  has  sold  the  propertjr  of  the 
decedent,  is  properly  brought  against  the  ex- 
ecutor and  not  figfiinst  the  purchasers.  State 
V.  Lancaster  CTenn.),  14^-903. 

f.  Pleading  and  issues. 

Issues  triable  in  general,  -r  In  a  pro- 
ceeding to  probate  a  will  under  Mansf.  Dig. 
Ark.  1884,  I  6521  (Ind.  T.  Ann.  St.  1899, 
§  3593),  the  only  issue  triable  is  the  factum 
of  the  will  or  the  question  of  deviaavit  vel 
non.    Taylor  tJ.  Hilton  (Okla.),  18-385. 


Issues  triable  nuder  conjpjfliiit  alleg- 
ing undue  influence  and  lack  of  testa- 
saentai^  capacity.  —  Where  the  complaint 
in  an  action  attacking  the  validify  of  a  will 
simply  alleges  that  the  signature  of  the  tes- 
tatrix was  procured  by  undvie  influenee,  and 
that  at  the  time  of  the  execution  of  the  in- 
strument the  testatrix  did  not  have  the  ca- 
pacity to  make  and  execute  a  will,  it  is  not 
open  to  the  plainttlf  to  contend  that  the  tes- 
tatrix never  signed  the  will  at  all,  but  that 
it  was  ei^ed  by  another  person  who  fraudu- 
lently impersonated  her;  nor  is  it  necessary 
for  the  defendant  to  offer  evj4.es«e  in  rebuttal 
of  such  contention  in  order  to  nisJie  out  a 
prima  facie  case  in  favor  of  the  validity  of 
the  will.    Harris  v.  Martin  (N.  Car.),  17-885. 

Amendnient  of  pleadings  in  proceed- 
ing to  probate  nuncupative  will.  — 
Where,  jn  a  proceeding  to  probate  a  nun- 
cupative will  tlie  evidence  shows  that  the  will 
vpqs  not  in  form  and  substance  as  reduced  to 
writing  and  set  fortji  in  the  petition  for  pro- 
bate, the  court  may  in  its  sound  discretion 
allow  the  alleged  will  and  its  records  to  be 
amended  to  conform  to  the  facts  proved.  In 
re  Miller  (Wash.),  14^1163. 

g.  \Vitnesses. 

Bight  to  examine  devisee  or  legatee 
not  attesting  witness,  .rp  A  devisee  or 
tegatee  who  J3  not  an  attesting  witness  way 
be  examined  jn  support  of  the  will  like  any 
indifferent  person.  Barker  f.  Hinton  (W. 
Va.),  13-1150. 

Kfiirs  or  nevt  of  kin  as  eomp«te«t  to 

testify  to  conversations  and  'tmnsac- 
tiona  with  testator.  —  Persons  who  take 
a?  heirs  or  next  of  kin  in  case  of  intestacy 
aye  not  disqualified  under  the  Nebrsisks  stat- 
utes from  testifying  as  to  trftnsBctians  and 
conversations  with  the  deceased  in  a,  esvUst 
over  an  alleged  will.  Willi»si3  V,  Miles 
(Neb.),  4-30§. 

h.  Evidence. 

(I)  Admissibility. 

Declarations  of  testator,  ■>  Although 
tlie  contents  of  a  lost  will  cannot  be  proved 
solely  by  the  declarations  of  the  testator,  such 
declarations  are  admissible  to  prove  the  ex- 
istence of  the  will.  Williams  v.  Miles  (Neb.), 
i-.IOS. 

Declaration  of  alleged  conspirator.— 
In  an  action  to  set  aside  a  will,  where  the 
petition  alleges  that  there  was  a  conspira<ty 
between  all  the  contestees  to  defraud  the  con- 
testants, it  is  competent,  after  the  introduc- 
tion of  evidence  tending  to  show  suoh  privity 
of  design,  to  interpose  in  evidence  admissions 
of  any  one  of  the  conspirators.  Meier  v. 
Buohter  (Mo.),  7-887. 

Declarations  of  deoeased  attesting 
witness.  —  Where  a  will  is  offered  for  pro- 
bate in  solemn  form,  and  is  caveated  as  bfiing 
a  forgery,  and  it  appears  that  two  of  the 
three  attesting  witnesses  are  dead,  and  evi- 
dence is  introduced  to  prove  their  handwrit- 
ing, and  evidence  is  offered  pro  and  eon  as 
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to  ^he  ^nuineness  of  the  sigijatures  of  such 
■witnesses,  especially  as  to  one  of  them,  it  is 
oompptent,  in  resistance  of  the  implication 
arising  from  his  signature  if  it  were  genuine, 
tp  show  that  after  jfhe  date  of  the  instrument 
he  ma4e  statements  tending  to  show  that  the 
alleged  testatrix  liad  not  made  any  \yjll.  Mob- 
ley  c.  Lyon  (Ga.),  18-1004. 

Testimoi^^  of  jsubsoribine  xvitnesses 
to  show  4^e  execution  of  jfost  vrill.  — 
The  subscribing  witnesses  to  a  lost  will  may 
testify  thjat  ^e  tgstfito):  signed  and  they 
witnessed  and  subsoril)ed  in  t|ie  required  man- 
ner witifout  proving  that  there  yvas  an  at- 
testfltion  cjause  or  establishing  the  con- 
tents thpreof.  WjUiams  v.  Miles  (Neb.),  4- 
306. 

Evidence  of  contents  of  earlier  'will. 
—  Upon  the  issue  of  the  yali4ity  of  a  will 
contested  on  the  grounds  of  undue  influence 
and  mental  incapacity,  proof  of  the  contents 
of  an  earlier  will  ^s  not  necessarily  imma- 
terial, and  shoijld  not  be  excluded  unless  it 
appears  ^eyond  a  reaspnable  doubt  that  the 
changes  appearing  in  tije  last  wjU  haye  no 
beariijg  upon  thp  result  of  the  pontest.  In  re 
Young  (Utali),  14-596. 

(a)   Weight  and  sufficiency. 

Proof  of  'will  consisting  of  several 
sheets.  —  Where  a  will  offered  for  probate 
consists  of  several  separate  sheets  not  perma- 
nently fastened  together,  only  the  last  one 
bearing  the  signature  of  the  testator,  the  con- 
nection of  the  subject-matter  may  be  sufH- 
eient  to  establish  prima  facie  the  identity  of 
the  other  sheets.  Sellards  v.  Kirby  (Kan.), 
20-214. 

Sn^oienc;^  of  proof  of  identity  of 
testator  and  person  executing  will,  -r- 
Where  the  vEtlidity  of  a  will  is  contested  on 
the  grounds  of  undue  influence  and  lack  of 
fcEBtafpfintary  capacity  only,  tjie  testimony  of 
the  subscribing  witnesses,  one  a  reputable  at- 
torney who  drew  the  will  and  the  other  a 
physician,  that  they  were  not  acquainted  with 
the  testatrix  prior  to  the  day  when  the  will 
was  esBCuted,  but  were  introduced  to  her  on 
that  day  by  a  third  person  who  represented 
herself  to  be  a  sister  of  the  testatrix,  and 
that  the  testatrix  signed  the  will  in  their 
presence,  after  it  had  been  read  over  to  her, 
constitutes  prima  facie  proof  of  the  identity 
of  thfi  testatrix,  and,  in  the  absence  of  any 
evidence  in  support  of  the  allegation  of  un- 
due influence  and  lack  of  testamentary  capac- 
ity, warrants  a,  finding  by  the  jury  in  favor 
of  the  validity  of  the  will.  Harris  v.  Martin 
(¥.  Oar.),  17-886. 

Declarations  of  attesting  witness  as 
sufficient  to  show  frandnlent  destruc- 
tion of  will,  n-  In  proceedings  to  probate 
a  will  alleged  to  have'  been  fraudulently  de- 
stroyed after  the  testator's  dpath,  declara- 
tions of  an  alleged  witness  to  the  will,  ac- 
knowledging his  possession  of  the  instrument 
after  the  testator's  death,  while  admissihle  to 
impeach  such  witness,  he  having  denied  that 
he  witnessed  any  will  or  had  possession  there- 
of, are  pot  sufHcient  to  prove  the  existence  of 


the  ^vill  at  the  time  of  the  testator's  death. 
In  re  Colbert  (Mont.K  3-9S2. 

■V^elght  to  be  |;iv«n  evidence  of  dep- 
larationis  of  testator.  —  In  wil}  poptes^s 
evidence  as  to  the  declarations  of  the  testator 
should  be  scrutinized  carefully  and  weighed 
cr.iftiously.  Williams  v.  Miles  (Neb.),  4- 
306. 

Declarations  of  the  testator  are  competent 
evidence  on  an  issue  whether  a  will  wap  madp, 
but  will  not  suffice  of  themselves  to  prove  its 
contents.     Williams  i;.   Miles    (Neb.),   4-306. 

Sufficiency  of  evidence  o&  uijwtP»- 
jtionq,!  oniis$i«ia  of  grandoliil^FeM  fi'o?n 
will,  —  Where  thers  was  conflicting  evidence 
fis  tp  lyliether  the  meiuoi'y  Of  the  testatpr> 
who  wag  seventy-six  yefirs  old,  vv^s  gopd  or 
hsd,  and  evidence  both  that  he  thought  he 
had  made  provision  for  all  of  hi?  grand- 
children and  th^t  he  had  (Jeljberately  omitted 
certain  gran4chijdren  from  the  will,  couplefi 
with  evidence  th^t  thgre  had  bepn  trouble  be- 
t>veen  him  ^nd  the  ojnitted  granxjchildren  or 
?ome  Hjember  of  the  family,  the  exapt  nature 
of  which  yi3,&  not  clearjy  disclosed,  it  was 
held  that  the  evidence  w^s  insufficient  to  su?- 
tiiin  the  flntj^ng  of  the  trial  court  thjit  the 
grandchildren  ware  unintentionally  oniitted- 
Ih-own  r.  Brown  (Neb.),  8-632. 

i.  Instructions. 

Biirden  of  pjroof  of  forgery,  -i-  Where 
a  will  is  offered  for  probate  in  solemn  fprm, 
and  *  caveat  is  filed,  raising  only  Cpnteptions 
tl'at  the  \yill  was  not  signed  by  the  pur- 
ported festatrix  and  executed  as  provided  by 
law,  but  is  a  forgery,  and  that  if  sife  signed 
it  she  had  no  knowledge  of  its  contents,  and 
where  the  evidence  is  eopflipting  fi?  tp  whether 
she  signpd  the  instrument,  and  >vhet}}er  the 
attesting  witnesses  lyhpse  names  ^pppar  on 
it  in  fact  signed  jt,  two  of  theni  being  dead, 
and  testimony  being  introduced  fig  to  their 
handwriting,  it  is  errpr  for  the  pi-epiding 
judge,  after  instructing  the  jviry  Vas,\  befqre 
they  can  set  up  the  will  apd  fiefpre  3,  case  is 
made  put  pn  the  part  pf  the  prpppunders,  }t 
must  be  shqwn  tP  their  s£^tisf3,ction  that  tl^e 
alleged  testatrix  signed  the  instrpHfent  in  the 
presence  pf  jilj  three  of  j;)»?  witnesses  ^yjiose 
names  appeared  thereon,  to  add  that  when 
this  is  done  the  b\4:rden  of  prpyipg  that  the 
instrument  is  a  forgery  pr  is  not  the  last  Wi)l 
and  testament  of  the  alleged  testatrix  and 
that  it  has  not  been  prpved  as  the  la\y  re- 
quires is  shifted  to  the  caveator,  aPd  that  in 
order  to  carry  this  burden  it  is  upon  hjm  "  to 
satisfy  the  jury  pf  the  truth  pf  Jijs  conten- 
tions "  before  they  ^yill  be  authorized  to  And 
in  {lis  favor.  Mpbley  ?;,  Lyon  (Qa,),  19- 
1004. 

j.  Arguments  pf  counsel, 

Right  tp  open  and  close.  —  In  proceed- 
ings for  the  probate  of  a  will,  the  contestant 
has  the  right  to  open  and  close  the  case.  In 
re  Colbert  (Mont.),  3-952. 

Exception  as  essential  to  review  of 
misconduct,  —  Ij>  a  prppgedfng  to  contest 
a  will  alleged  to  have  been  revoked  by  a  writ- 
ing on  the  margin,  it  is  erroneous  for  the 
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proponent's  counsel,  in  his  argument  to  the 
jury,  to  show  them  the  revocatory  words  on 
the  margin  of  the  will  and  point  out  to  them 
the  difference  in  the  formation  of  the  letters, 
etc.,  between  the  signature  on  the  margin 
and  the  signature  to  the  will;  but  the  con- 
testant must  take  exception  to  such  action 
.at.  the  time  if  he  wishes  to  take  advantage  of 
the  error  on  appeal.  In  re  Shelton  ( N.  Car. ) , 
10-531. 

k.  Direction  of  verdict. 

Bnle  applicable  to  direction  of  ver- 
dict. —  The  question  whether  the  court  erred 
in  directing  the  jury  to  return  a  verdict  in 
favor  of  the  contestant  in  a  proceeding  to 
probate  a  will  is  to  be  determined  by  the 
rules  applicable  in  ordinary  civil  actions. 
Snodgrass  t\  Smith   (Colo.),  15-548. 

Direction  of  verdict  as  error.  —  Evi- 
dence reviewed  in  an  action  to  set  aside  a 
will,  and  held  to  show  that  the  trial  judge 
erred  in  directing  a  verdict  sustaining  the 
will,  inasmuch  as  there  was  substantial  evi- 
dence before  him  of  undue  influence  and  of 
lack  of  testamentary  capacity,  as  well  as  evi- 
dence tending  to  show  fraud  in  the  concoc- 
tion of  the  will.  Meier  v.  Buchter  (Mo.), 
7-887. 

1.  Decree. 

Decree  for  probate  in  part.  —  Where 
on  trial  of  an  issue  as  to  the  factum  of  the 
will  or  the  question  of  devisavit  vel  non  witli- 
out  a  jury,  the  court  finds  the  testamentary 
paper  produced  to  be  the  last  will  of  the  tes- 
tatrix, it  is  error  to  reject  from  probate  any 
part  thereof.  Taylor  v.  Hilton  (Okla.),  18- 
385. 

The  California  statute  (Code  Civ.  Pro., 
§  1339)  which  declares  that  no  will  shall  be 
proven  as  a  lost  or  destroyed  will  unless  "  its 
provisions  are  clearly  and  distinctly  proved 
by  at  least  two  credible  witnesses,"  does  not 
change  the  rule  that  a  part  of  a  lost  or  de- 
stroyed will  which  is  complete  in  itself  and 
independent  of  other  parts  may  be  proved, 
though  some  other  part  cannot  be  satisfac- 
torily established.  Estate  of  Patterson 
(Cal.),  18-625. 

Time  of  taking  effect  of  decree.  —  A 
will  proved  and  allowed  takes  effect  immedi- 
ately and  title  to  the  property  affected  by  it 
passes  in  the  same  manner  as  in  the  case  of 
a  deed  which  has  been  delivered.  Hubbard  v. 
Worcester  Art  Museum   (Mass.),  10-1025. 

Conclusiveness  of  decree.  —  The  decree 
of  a  surrogate  rejecting  a  will  is  conclusive 
on  the  parties  to  the  probate  proceeding  in 
all  controversies  relating  to  personalty.  Thus 
in  an  action  to  probate  a  will  the  contestants 
cannot  establish  a  revocation  of  such  will  by 
introducing  in  evidence  a  revocatory  provision 
i?i  a  later  will  which  has  been  rejected  by  the 
surrogate  on  account  of  the  testator's  testa- 
mentary incapacity.  Matter  of  Goldsticker 
(N.  Y.),  15-66. 

m.  Appeal  and   error. 

Necessity   of   giving   appeal   bond.   — 

Pvev  Codes  N.  D.  1905,  §  7968,  wliicli  exempts 


an  administrator,  executor,  or  guardian  from 
the  necessity  of  giving  an  undertaking  on  ap- 
peal in  certain  cases,  does  not  apply  to  one 
who  appeals  from  a  decision  of  the  County 
Court  revoking  the  probate  of  a  will  and  also 
his  letters  of  administration  issued  under 
such  will.  Ransier  v.  Hyndman  (N.  D.),  20- 
415. 

New  trial  on  appeal.  —  Where  the  pro- 
bate of  a  will  is  rejected  in  the  County  Court 
and  an  appeal  has  been  taken  to  the  Circuit 
Court,  resort  may  be  had,  on  the  trial  of  the 
appeal,  to  any  legitimate  evidence  in  support 
of  the  will  which  may  be  resorted  to  for  es- 
tablishing a  will  in  chancery.  Mead  v.  Trus- 
tees of  Presbyterian  Church  (HI.),  11-426. 

Befnsal  to  issue  alias  citation  as 
harmless  error.  —  In  a  will  contest  the  re- 
fusal of  the  trial  court  to  delay  the  proceed- 
ings by  issuing  an  alias  citation  for  certain 
heirs  at  law  who  are  proper  but  not  necessary 
ptirties,  will  not  be  held  to  be  error,  especially 
where  the  contestant  has  not  been  successful 
i  1  having  the  probate  of  the  will  revoked. 
Estate  of  Dolbeer  (Cal.),  15-207. 

Law  of  the  case.  —  Where  it  judgment 
by  an  appellant  court  revokes  the  probate  of 
a  will  on  the  ground  that  the  probate  judge 
was  without  jurisdiction,  and  holds  that  the 
will  cannot  be  probated  until  a  previous  grant 
of  letters  of  administration  has  been  revoked 
by  a  direct  proceeding  instituted  for  that  pur- 
pose, it  is  not  required  that  on  a  subsequent 
appeal  from  a  judgment  of  probate  of  the 
same  will,  rendered  by  an  oflScer  having  full 
jurisdiction,  the  appellate  court  shall  hold 
that  the  will  cannot  be  admitted  to  probate 
until  the  previous  gi-ant  of  letters  of  admin- 
istration has  been  revoked  in  an  independent 
proceeding.    In  re  Mears   (S.  Car.),  9-960. 

n.  Annulment  of  probate. 

Competency  of  person  attaching  pro- 
bate as  w^itness.  —  In  an  action  attacking 
the  validity  of  a  will  which  has  been  admit- 
ted to  probate,  where  evidence  of  the  party 
attacking  the  will  is  excluded  under  the  New 
York  statute  on  the  ground  that  it  relates  to 
personal  transactions  between  the  witness  and 
the  testator,  the  evidence  cannot  be  received 
in  behalf  of  the  other  parties  attacking  the 
will,  notwithstanding  the  fact  that  the  wit- 
ness claims  under  a  prior  will  while  the  other 
parties  seek  merely  to  establish  the  invalidity 
of  the  will  in  controversy  in  order  that  they 
may  take  the  entire  estate  as  in  the  case  of 
intestacy.  Pringle  v.  Burroughs  (N.  Y.),  7- 
264. 

Admissibility  of  evidence  of  declara- 
tions of  esecutor  and  principal  legatee. 
—  In  proceedings  to  revoke  the  probate  of  a 
will,  admissions  as  to  the  mental  incapacity 
of  the  testatrix,  made  by  the  executor  and 
principal  legatee,  prior  to  the  execution  of 
the  will,  are  not  admissible  in  evidence  where 
there  are  other  legatees  who  are  parties  to 
the  proceedings  and  whose  interests  are  dif- 
ferent from  the  interest  of  the  executor. 
Matter  of  Myer  (N.  Y.),  6-26. 

Instructions.  —  In  a  proceeding  to  set 
aside  the  probate  of  a  paper  alleged  to  con- 
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tain  the  substance  of  a  lost  will,  «  charge  to 
the  jury  that  "  if  no  other  or  further  proof 
were  given  in  respect  to  the  will  or  its  con- 
tents, it  being  shown  that  the  original  will 
was  lost  after  the  death  of  the  testatrix  with- 
out fault  of  the  defendants  as  beneficiaries, 
and  at  the  time  of  the  death  of  the  testatrix 
it  had  not  been  revoked,  the  defendants  would 
not  be  entitled  to  your  verdict,"  uses  the 
words  "  it  being  shown  '  in  the  sense  of 
'•  since  it  already  appears,"  and  is  not  erro- 
neous as  placing  the  burden  of  proof  on  the 
defendants,  especially  where  other  portions 
of  the  charge  are  explicit  to  the  effect  that 
the  order  of  the  probate  court  admitting  the 
paper  to  probate  is  prima  facie  evidence  of 
its  validity.  Bloor  r.  Piatt  (Ohio),  14-332. 
Ansivers  to  interrogatories.  —  Where 
after  the  admission  to  probate  of  a  paper  al- 
leged to  contain  the  substance  of  a  will 
claimed  to  have  been  in  existence  after  the 
death  of  the  testatrix  and  to  have  been  lost, 
a  proceeding  is  brought  to  set  aside  such  pro- 
bate, and  the  jury  returns  a  verdict  that  the 
paper  probated  is  not  the  last  will  and  testa- 
ment of  the  testatrix  and  at  the  same  time 
returns  the  answer,  "  Don't  know,"  to  inter- 
rogatories as  to  whether  the  paper  was  signed 
by  the  testatrix  and  as  to  whether  it  was 
signed  in  her  presence  by  two  subscribing 
witnesses,  such  answer  is  not  inconsistent 
with  the  general  verdict.  Bloor  f.  Piatt 
(Ohio),  14-332. 

o.  Contracts  relating  to   probate. 

Validity  of  contract  not  to  contest 
probate.  —  A  contract  whereby  one  inter- 
ested in  defeating  the  probate  of  a  will  agrees 
to  interpose  no  objection  thereto  is  not  void 
a',  against  public  policy  unless  made  collu- 
sively  and  for  the  purpose  of  defrauding  other 
parties  interested  in  the  estate.  Grochowski 
V.  Grochowski  (Neb.),  15-300. 

Where  such  party  opposes  the  probate  of 
the  will  in  good  faith,  a  withdrawal  of  such 
opposition  is  a  valid  consideration  for  a 
promise  on  the  part  of  one  interested  in  sus- 
taining the  will.  Grochowski  v.  Grochowski 
(Neb.),  15-300. 

Validity  of  agreement  to  secure  set- 
ing  aside  of  will.  —  An  agreement  between 
tlie  heirs  at  law  of  a  testator  to  secure  the 
setting  aside  of  his  will  for  the  purpose  of 
defeating  the  remainders  which  their  issue, 
born  and  to  be  born,  take  under  the  will, 
such  remaindermen  not  being  parties  to  the 
agreement,  is  against  public  policy  and  un- 
enforceable. Cochran  v.  Zachery  (la.),  15- 
297. 

Such  an  agreement  is  especially  against 
public  policy  if  it  contemplates  the  abandon- 
ment of  his  trust  by  the  executor  and  trustee 
under  the  will  without  regard  to  the  interest 
of  those  for  whom  he  is  appointed  to  act  as 
trustee,  notwithstanding  the  fact  that  such 
abandonment  takes  place  before  he  assumes 
any  obligations  under  the  will,  and  such  ex- 
ecutor and  trustee  cannot  recover  sums  of 
money  which  the  heirs  at  law  agree  to  pay 
him  in  co?isideTfition  of  his  relinquishing  the 


advantages  he  would  receive  if  the  will  was 
probated.   Cochran  v.  Zachery  (la.),  15-297. 

Such  agreement  is  likewise  void  as  a  spe- 
cies of  champerty  or  maintenance  if  under  it 
the  executor  and  trustee  is  to  receive  from 
the  heirs  at  law  a  certain  sum  of  money  in 
tlie  event  that  the  will  is  successfully  con- 
tested, in  lieu  of  the  compensation  which  he 
would  receive  if  the  will  was  probated.  Coch- 
ran 1-.  Zachery  (la.),  15-297. 

Binding  effect  on  court  of  agreement 
that  probate  shall  be  disalloived.  —  An 
iigreement  between  the  beneficiaries  under  a 
will  that  probate  thereof  shall  be  disallowed 
does  not  control  the  duty  of  the  probate 
court  to  adjudicate  as  to  the  legality  of  the 
will  when  it  is  propounded  for  probate.  Will 
of  Dardis  (Wis.),  15-740. 

8.    CONSTBUCTION    OF    WILLS. 

a.  General  rules  of  construction. 
(1)   Intent  of  testator. 

Determination  from  instrument  giv- 
ing words  ordinary  meaning.  —  In  con- 
struing wills  it  is  the  duty  of  the  court  to 
ascertain  the  intention  of  the  testator  if  it 
can  be  determined  from  the  instrument  itself, 
and  in  ascertaining  such  intention  words 
should  be  given  their  plain  and  ordinary 
meaning.     Pabst  v.  Groodrich   (Wis.),  14-824. 

The  cardinal  rule  of  testamentary  construc- 
tion is  to  ascertain  the  Intent  of  the  testator 
and  give  it  effect,  unless  prevented  by  some 
inflexible  rule  of  law.  Peabody  v.  Cook 
(Mass.),  16-296. 

The  intent  of  a  testator  must  be  gathered 
from  what  he  said,  and  the  search  therefor 
confined  to  his  language.  Watson  v.  Martin 
(Pa.),  20-1288. 

The  controlling  rule  for  construing  a  will, 
to  which  all  technical  rules  of  construction 
must  give  way,  is  to  give  effect  to  the  true 
intention  and  meaning  of  the  testator  as  the 
same  may  be  gathered  from  the  whole  in- 
strument, unless  such  intention  is  violative 
of  some  established  rule  of  law;  and  in  ar- 
riving at  the  testator's  intention  his  relation 
to  the  beneficiaries  named  in  the  will  and 
the  circumstances  surrounding  him  at  the 
time  of  the  execution  of  the  will  is  to  be  read 
as  nearly,  as  may  be  from  his  standpoint, 
giving  effect,  if  possible,  to  every  clause  and 
portion  of  it,  and  to  this  end  words  may  be 
supplied  or  omitted  and  sentences  transposed 
if  necessary.     Grace  v.  Perry  (Mo.),  7-948. 

Presumption  of  lairful  intent.  —  In 
the  construction  of  wills,  the  primary  rule  is 
to  give  effect  to  the  intention  of  the  testator, 
and  the  presumption  is  that  the  intent  was 
lawful.     Holbrook's  Estate   (Pa.),  5-137. 

Presumption  that  will  made  with 
view  to  law  of  domicll.  —  A  testator  is 
presumed  to  have  made  his  will,  having  in 
view  the  law  of  his  domicil.  Kingsbury  v. 
Bazeley  (N.  H.),  20-1355. 

Respecting  Intention  regarding  Ille- 
gitimates. —  The  intention  of  a  testator 
regarding  illegitimates  is  to  be  respected  and 
effectuated  by  couTt^  to  the  same  extent  as 
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his  iriifentiatt  respecting  lawful  issue.    Estate 
of  Sanders  (Wis,),  5-308. 

(2)  PreiStteption  agaitst  partial  intestaey. 

luolBding  property  not  Within  terms 
o*  will.  --  The  preSuiHption  that  the  testator 
intended  to  dispose  of  all  his  estate  and  liot 
to  die  intestate  as  to  any  part  thereof  does 
not  authorize  the  making  of  a  new  '(vill  or 
the  inclusion  of  property  that  cannot  be 
brought  within  the  tefTfliS  df  the  will.  An- 
drews V.  Applegate  (111.),  7-126. 

The  rule  that  a  Will  should  be  so  cdnstriled, 
if  possibley  as  to  prevent  partial  intestacy, 
dees  not  require  a  court  to  redd  into  an  un- 
atabiguous  devise  of  a  fraction  of  a  tract  of 
land,  the  remaining  J)Srti0n  of  Which  is  hot 
disposed  of,  a  word  that  will  work  a  dispo- 
sition of  the  entire  tract,  where  the  otlier 
property  belonging  to  the  teStatttr  is  not  dis- 
posed of.  Gilmore  v.  Jenkins  (Iowa),  6- 
1008. 

FTesnmptiofi  agalsst  iilliestacy  as 
•tronger  thalt  pTemintptioU  against  in- 
tent to  disinherit.  ■^  The  presumption 
against  intestacy  as  to  any  part  Of  testator's 
estate  is  not  strongtr  than  the  rule  requiring 
express  words  trr  necessary  ilnplicatitm  to  dis- 
inherit an  h«ir.  Watson  v.  Martin  (Pa.), 
20-1388. 

(3)  ConstJ'uetion  as  a  whole. 

In  general.  —  TJie  words  in  each  para- 
graph Of  a  will  atoulct  be  given  siieb  force 
and  effect  as  to  harmonize  the  whole  instru- 
ment and  permit  all  parts  to  stand  together. 
Pabst  V.  Goodrich   (Wis.),  14-824. 

liangnage  nsed  in  speciiic  liequesi  as 
aid  to  interpretation  of  whole  will.  — 
While  a  whole  will  must  be  considered  in  de- 
termining the  intention  of  a  testator,  the 
language  used  in  making  a  specific  bequest 
cannot  have  a  controllin*  influence  in  inter- 
preting tte  language  used, in  dealing  with  the 
diaerent  subjects.  U.  S,  Fidelit/y,  etc,  Co.  v. 
Douglas  (Ky.),  20-9d3. 

(4)   Ambiguous  language. 

WtaAt  HTect  ^V6tt.  "^  Wh^  the  language 
of  a  teBtamentary  dis|tositiofl  t>t  pfftperty  is 
afflMgtt««9,  the  effect  will  be  giten  id  that 
meaning  which  Will  preaefve  the  *ight  of  the 
te*tat<»  to  dispose  of  the  gtoperfy  as  he 
pl«is«.    Holbrook's  Sfttftte  (Pa.),  5-137. 

(5)   supplying  w<Jfd9. 

to  cdrreot  mistake.  *-  I'houg^  under 
some  eircumsianees  a  court,  in.  eonstrving  a 
will,  may  be  justified  m  Supplying  worda 
omitted,  it  ciiinnot  correei  a  mistake  in  a  will 
or  nM.ke  a  new  will  by  supplying  words. 
Oilmore  v.  Jenkins  (Iowa),  6-1008. 

(6)  Incorporation  by  reference. 

Wh«f«  Will  conf alfis  no  i*xU^  at  be- 
4«6st.  —  Where,  ill  a  Wfitiilg;  admitted  to 
{tfrfbat©  as  a  will,  thtre  is  nw  larigiiage  used 
ftorn  which   a  gHt  of  any  property  to  any 


person  ean  be  gathered  and  aflifiBed,  there 
being  nothing  but  a  bare  direction  that  aftel" 
the  testator's  death  his  property  Shall  Be  dis- 
posed of  in  accdrdanee  with  a  certain  dSed 
01  trust,  the  doctrine  <si  ineorpcifatffin  by 
reference  cannot  be  iflvoked  to  make  the  deed 
a  part  of  the  will,  and  the  estate  of  the  de- 
dedent  is  an  intestate  estate.  Hathaway  v. 
Smith   (Conn.),  9-99. 

When  rule  applies.  —  "The  fule  as  to  the 
doctrine  of  incorpoi-atioH  by  reference  in  a 
will  applies  oiily  When  the  paper  sought  to 
bd  incorporated  is  in  existence  at  the  time  of 
the  execution  of  the  will,  and  when  the  de- 
scription thereof  is  such  as  to  be  capable  of 
being  applied  to  the  particHlftr  insfrumeht. 
Bryan's  Appeal  (Conn.j,  1-393. 

Snfficieiley  of  f  ef  ereuee.  —  Where  a  will 
refers  merely  to  a  "sealed  letter  which  will 
be  found  with  this  Will,"  there  is  no  such 
clear  reference  to  ahy  specific  document  as 
will  ailo^  a  sealed  letter  actually  found  witii 
the  will  to  be  proved  as  a  part  thereof. 
Bryatt*s  Appeal  (Conn.j,  i-393. 

(7)  fiequest  by  iiUpIic'ation. 

When   beqnest  Will  he   iibplied.  ■»  A 

■will  may  operate  to  b^ueath  property  by 
necessary  impli(^tion  from  the  will  taken  as 
a.  whole,  even  though  there  is  no  formal  dis^ 
position  thereof.  Sudh  implication,  hdweter, 
must  be  so  strong  as  to  preclude  the  idea  ctf 
any  other  intention  on  the  part  of  the  tes- 
tator.    Earle  v.  Coberly  (W.  Va.),  17-479. 

(8)   GontiBg^nt  wills. 

What  tattii,  appear  td  make  will  con- 
tingent. —  To  Make  a  will  contingent  or 
conditional,  it  must  clearly  appear  ftom  the 
language  of  the  will  that  it  was  intended  to 
operate  only  during  a  certain  period  or  in  a 
certain  etent.  forquer's  Estate  (Pa.),  8- 
1146. 

A  Will  is  not  contingent  if  the  contingency 
expressed  in  the  instrument  is  referred  to  as 
an  occasion  fdr  making  the  will  at  that  time, 
but  it  is  contingent  if  th«  contingency  is  re- 
ferred to  as  ij,  reason  for  disposing  of  the 
property  in  a  certain  way  and  the  dispdsition 
arid  cdiitiii^ency  are  so  related  to  each  other 
that  the  one  is  dependent  upon  the  other, 
forquer's  Estate  (Pa.),  8-1146. 

fresumptidn  ^galnSt  (iontingent  ehar- 
actelr  df  will.  —  If  the  language  ilSed  in  a 
will  can  by  any  reasonable  interpretation  be 
construed  to  mean  that  the  testator  referred 
to  a  possible  danger  or  threatened  calamity 
only  as  a  reason  for  making  his  will  at  that 
time,  such  reasonable  interpretation  will  pre- 
vail, and  it  w^ll  be  held  that  the  will  is  not 
contingent.     Forquers  Estate   (Pa.),  8-1146. 

(9)   Reception   of   parol   evidence  in   aid  of 
construction. 

In  geiier^il.  —  Thtfflgh  a  coiirt-  may  re- 
ceive parol  extrinsic  evfaWtce  ift  aid  at  the 
construction  tff  a  will,  if  will  not  receive  such 
evidence  for  the  purpose  of  charging  the  will 
or  t(j  aid  in  making  a  will  whfCh  ihs  testator 
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Intended  to  but  did  not  in  fa«t  make.  6il- 
more  V.  Jcnkids  (Iowa),  6-1008. 

In  contmlng  a  will,  it  ia  elTor  to  ndmit, 
on  tite  qufistion  of  the  ttstatofs  intiMit,  pat<Jl 
evidence  of  gtaieinehta  ftiade  by  the  testator 
before  or  after  the  execution  of  the  will,  but 
such  error  does  not  require  a  reversal  if  upon 
the  whole  record  a  proper  conclusion  has  been 
reached,  and  if  there  'is  competent  evidence 
in  the  record  sufHcient  to  support  the  decree. 
Pect  V.  Peet  (111.),  11-492. 

The  rule  that  parol  evidence  is  inadmissi- 
ble to  vary  or  contradict  the  terms  of  a  valid 
written  instrument  is  applicable  to  wills ;  and 
such  evidence  cannot  be  received  to  show 
whether  the  testator  intended  a  certain  in- 
strument as  a  will  or  a  deed,  except  to  en- 
able the  court  to  give  the  language  used  such 
an  interpretation  as,  in  view  of  the  surround- 
ing circumstances,  it  is  reasonable  to  pre- 
sume the  testator  intended  it  should  receive. 
Noble  V.  Fickes   (111.),  12-282. 

To  identlfS'  property  beciueathed.  — 
Where  a  Will  makes  a  bequest  of  stock  in 
a  named  bank  in  a  specified  place,  and  no 
such  bank  exists  or  has  ever  existed  in  such 
place,  there  is  a  latent  ambiguity  in  the  will, 
and  extrinsic  evidence  is  admissible  to  ex- 
plaiti  the  ambiguity  and  to  show  what  stock 
is  the  subject  of  the  bequest.  Snyder's  Es- 
tate  (Pa.),  10-488. 

To  identify  legatee.  —  In  an  action  to 
construe  a  will,  where  it  appears  that  the 
charitable  association  named  as  the  legatee 
does  not  exist,  extrinsic  evidence  may  be  re- 
ceived to  show  that  the  name  was  inserted 
inadvertently  and  that  the  testator  intended 
that  the  bequest  should  go  to  an  existing 
association  having  a  somewhat  similar  name. 
In  re  Paulson   (Wis,),  7-652. 

The  law  Which  admits  parol  proof,  includ- 
ing documentary  evidence,  for  the  purpose  of 
identifying  the  object  and  subject  of  a  be- 
quest actually  made  and  denoted  in  a  will, 
is  not  altered  by  the  Connecticut  statute  df 
wills,  and  therefore  some  documents  referred 
to  in  a  will  and  properly  admitted  in  evi- 
dence for  the  purpose  of  such  ideiltiflcatSon 
do  pfactically  beiJOme  part  of  the  will  and 
may  be  spdken  of  as  incorporated  by  fefef- 
ence.    Hatheway  v.  Smith  (Cdnn.H,  9-96. 

To  ahemr  cOAtlttgeitt  obaracter  at  i^lll. 
—  While  the  qu«stioJi  whether  a  will  is  con- 
tingetit  in  its  Character  depends  upon  the  in- 
tention of  the  testator  as  expressed  in  the 
will  itself,  withont  the  aid  of  extrinsic  evi- 
dence in  the  form  of  subsequent  declarations 
rtiade  by  the  testator  in  an  incidental  way 
as  to  the  disposition  of  his  property,  it  is 
competent  to  prove  that  a  contingeiit  will 
was  repflblisbed  after  the  event  to  which  the 
contingency  referred  had  passed ;  and  it_  18 
sufficient  to  show  that  the  republication 
was  hy  p»io\.  Forqner's  Estate  (Pa.),  8- 
1146. 

To  atao-nr  wlieilter  omlmidn  to  jfDa-viit 
tav  child  was  Ititentlonal.  —  Under  the 
Nebraska  statute,  parol  evidence  is  admissi- 
ble to  show  whether  the  oHiission  of  a  child 
frdm  the  will  was  intentional,  and  the  bardai 
of  proof  is  on  a  pretermitted  child  or  grand- 


child to  show  that  the  omission  Was  ttfiin- 
tentional.    Brown  P.  Brown   (Neb.),  8-fi32. 

To  alkow  itateut  to  disiitliej^if  atiet- 
born  child.  —  Under  the  Illinois  Statufe 
providing  that  a  Child  bdm  aftet-  the  making 
Of  a  last  will  and  testament  containing  no 
provision  for  SKch  child  shall  not  be  disin- 
herited "  Unless  it  shall  appear  by  such  will 
that  it  was  the  intention  of  tfie  testator  fo 
disinherit  such  child,"  parol  evidence  of  flm 
CircHnistanees  stirroilnding  the  testator  at  tlio 
time  the  will  wa,^  made!  is  admissible  on  the 
question  of  his  intention  td  disinherit  an 
afterbol-n  child,  not  as  inlporting  into  tfie 
will  a  new  intention  not  expressed  therein, 
but  for  the  purpose  of  enabling  the  cOUrt  to 
determine  what  the  intention  in  fact  was,  as 
expressed  in  the  rt'ill.  Peet  V.  Peet  (111.), 
11-492. 

To  sliotv  belief  of  testator  a«  to 
amount  of  his  pi^operty.  —  For  the  pur- 
pose of  showing  what  the  belief  Of  the  tes- 
tator was  as  to  {he  status  of  his  business 
and  the  sufficiency  of  his  pei'sonal  property 
to  pay  legacies,  a  paper  shown  to  be  in  his 
handwriting  and  pttrportin|  to  Contain  a 
statement  of  the  assets  and  liabilities  of  the 
partnership  in  which  he  owned  one-half  in- 
terest, is  admissible.  Estate  of  Palntei' 
(Cal.),  11-760. 

b.  Construction  of  particular  words. 

"  Balance  and  residue  of  taf  Oaiftto 
at  every  hinfl."  —  The  words  "  balance  and 
residue  of  my  estate  of  every  kind,"  in  the 
residuary  clause  in  a  will,  held  to  include 
the  reversionary  interest  in  the  real  estate 
in  which  the  life  estate  has  been  cafted  out. 
Foil  V.  Newsome   (N.  Car.),  3-417. 

The  residuary  clause  in  a  will  giving  "  es- 
tate of  every  kind  "  to  a  certain  person,  held 
to  include  both  real  and  personal  pl-operty. 
Foil  V.  Newsome  (N.  Car.),  3-417. 

"  Brother  "  as  includiiig  half  brother. 
—  As  Used  }n  the  Connecticut  statute,  pro- 
viding that  "  when  the  devisee  or  legatee,  be- 
ing a  ..  .  brother  ...  of  the  testator, 
shall  die  before  him,  and  no  ptovision  is 
made  for  such  contingency,  the  issue  Of  sUeh 
devisee  Or  legatee  shall  take  the  eSState  so 
dffl'iSed  or  bequeathed,"  the  word  "  brother  " 
includes  a  half-brother.  Seery  v.  Fitzpatrick 
(Conn.),  g-139. 

"Caah."  —  A  bequest  after  various  pe- 
cuniary legacies  by  one  having  at  his  death 
money,  shares  of  stock,  promissory  notes, 
household  furniture,  and  real  estate,  of  any 
cash  left  o*€r,  entitles  the  legatee  after  tlt'e 
payment  of  pecuniary  legacies  to  the  balance 
of  the  personal  estate,  but  not  td  the  real 
eataie.    Watson  v.  Martin  (Pa.),  20-1288 

"Child  or  children"*  as  Including 
adoptod  Child.  —  A  beqtlest  of  a  fund  to 
ttustees  to  pay  the  income  to  the  testator's 
nephew  during  his  life  and  on  his  death 
"  leaving  a  child  or  children  surviving  him  " 
to  pay  over  the  fund  to  such  child  or  chil- 
dren, refers  only  to  natural  oifspring  of  the 
life  beneficiary  ahd  does  not  include  adopted 
childfen.    Matter  of  Leask   (?J.  Y,),  U-S\Q, 
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Children  "  living  "  or  "  born  "  as  in> 
clndlng  child  en  ventre  sa  mere  at 
time.  —  It  is  a  general  rule  of  construction 
that,  in  the  absence  of  a  contrary  intention, 
a  gift  by  will  to  children  "  living  "  or  "  born  " 
at  a  given  period,  includes  a  child  en  ventre 
sa  mere  at  that  date,  and  born  afterwards, 
in  any  case  where  the  application  of  the  rule 
is  for  the  benefit  of  the  child.  7»  re  Sala- 
man   (Eng.),  12-199. 

Where  a  testator,  by  his  will,  gives  a 
stated  sum  to  each  of  his  great-nephews  and 
great-nieces  "  born  previously  to  the  date  of 
this  my  will,"  to  whom  no  other  pecuniary 
bequest  is  given  by  his  will  or  any  codicil 
thereto,  and  makes  two  codicils  in  his  will, 
a  great-niece  en  ventre  sa  mere  at  the  date 
of  the  will  and  of  the  codicils  and  born  after- 
wards is  entitled  to  a  legacy.  In  re  Salaman 
(Eng.),  12-199. 

There  is  no  fixed  rule  of  construction  com- 
pelling a  court  to  hold  that  a  child  which 
was  en  ventre  sa  mere  at  the  time  of  the 
testator's  death  was  born  in  the  testator's 
lifetime,  but  that  the  particular  rule  will 
be  applied  only  when  such  construction  of  the 
word  "  born "  is  necessary  for  the  benefit  of 
the  unborn  child.  Villar  v.  Gilbey  (Eng.), 
7-130. 

A  will  construed,  and  held  not  to  include 
within  its  provisions,  as  a  child  born  in  the 
testator's  lifetime,  a  child  born  three  weeks 
after  the  testator's  death.  Villar  v.  Gilbey 
(Eng.),  7-130. 

"  Contest "  within  provision  for  for- 
feiture of  legacy.  —  What  constitutes  a 
contest  within  such  a  provision  in  a  will 
must  be  determined  by  the  facts  of  the  par- 
ticular case.  The  mere  filing  of  a  paper  con- 
test, which  is  afterwards  abandoned  without 
action,  and  which  is  not  employed  to  thwart 
the  testator's  expressed  wishes,  need  not  be 
judicially  declared  a  contest;  but  wherever 
an  opponent  of  a  will  uses  the  appropriate 
machinery  of  the  law  to  the  thwarting  of  the 
testator's  expressed  wishes,  whether  he  suc- 
ceeds or  fails,  his  action  is  a  contest.  Thus 
there  is  a  contest  where  a  beneficiary  named 
in  the  will  files  written  grounds  of  opposi- 
tion to  the  probate  of  the  instrument,  and 
moves  to  strike  out  portions  of  the  propo- 
nent's answer  thereto,  and  has  the  proceeding 
set  for  a  hearing,  and  the  hearing  is  con- 
tinued from  time  to  time  until  another  bene- 
ficiary, presumably  in  fear  of  losing  his  leg- 
acy under  the  will,  offers  a  compromise, 
which  is  accepted  by  the  contestant.  Estate 
of  Hite  (Cal.),  17-993. 

The  meaning  of  the  word  "  contest,"  as 
used  in  such  a  provision  in  a  will,  is  to  be 
determined  from  a  consideration  of  the  pur- 
pose and  end  which  the  testator  sought  to 
attain.  Ordinarily  that  purpose  is  to  pre- 
vent the  invocation  of  any  of  the  technical 
rules  of  law  to  be  employed  to  thwart  hia 
expressed  wishes,  to  prevent  all  attacks  upon 
hia  character,  reputation,  or  sanity  by  drag- 
ging into  publicity  his  private  life,  and  to 
secure  the  beneficiaries  named  the  fruits  of 
bis  bounty.     State  of  Hite   (Cal.),  17-993. 

Where  the  language  of  a  codjcil  merely 


modifies  the  original  will  to  the  extent  of 
the  legacies  given  in  the  codicil,  but  expressly 
reaffirms  it  in  every  other  particular,  the 
codicil  is  as  much  an  integral  part  of  the 
will  as  though  its  purport  had  been  expressed 
in  one  of  the  original  clauses  thereof,  and, 
in  such  a  case,  a  contest  of  the  codicil  is  a 
contest  of  the  will,  within  the  meaning  of  a 
provision  forfeiting  the  devise  or  legacy  of 
any  beneficiary  who  contests  the  will.  Es- 
tate of  Hite   (Cal.),  17-993. 

"  EfCects."  —  The  word  "  efi'ects "  in  its 
primary  and  ordinary  meaning  includes  only 
personal  estate.  Andrews  v.  Applegate  (111.), 
7-126. 

When  the  word  "  effects  "  is  used  in  a  will, 
it  will  be  construed  as  not  including  real 
property,  unless  the  context  discloses  an  in- 
tention on  the  part  of  the  testator  to  dis- 
pose of  his  realty  by  the  use  of  the  word; 
but  in  its  broadest  sense  of  property  or 
worldly  substance,  it  may  include  land,  and 
should  be  so  construed  when  it  appears  from 
other  parts  of  the  will  that  such  was  the 
testator's  intention.  Andrews  v.  Applegate 
(111.),  7-126. 

"  Grandchildren."  —  In  a  bequest  by 
which  the  testator  created  two  life  estates, 
one  for  the  use  of  liis  daughter  and  the  other 
for  the  use  of  his  grandchildren,  declaring 
that,  if  any  of  the  grandchildren  should  die 
leaving  descendants  living  such  descendants 
should  take  per  stirpes  the  same  interest  they 
would  have  taken  if  the  property  had  been 
then  to  descend,  and  that  the  rest  should  be 
managed  and  controlled  by  the  trustee  for  the 
use  of  the  testator's  surviving  grandchildren 
without  the  right  to  convey,  anticipate,  or 
encumber  the  same,  etc.,  the  word  "  grand- 
children "  must  be  held  to  have  been  in- 
tended to  include  not  only  those  born  and 
living  or  having  died  leaving  issue  at  the 
testator's  death,  but  also  any  who  might  be 
born  to  the  testator's  daughter  during  her 
lifetime,  and  it  is  immaterial  that  the  daugh- 
ter was  over  fifty  years  old  at  the  time  of 
the  testator's  death.  U.  S.  Fidelity,  etc.,  Co. 
V.  Douglas  (Ky.),  20-993. 

"  Heirs."  —  In  a  bequest  to  the  "  heirs  " 
of  the  children  of  the  testatrix  after  the  ter- 
mination of  a  life  estate  in  the  property,  the 
word  "  heirs  "  will  be  construed  to  mean  the 
"  children "  of  the  testatrix's  children  so  as 
to  allow  the  children  of  a  living  child  of  the 
testatrix  to  take  their  share  of  the  property, 
such  being  the  evident  intent  of  the  testatrix. 
Kalbach  r.  Clark   (la.),  12-647. 

"  Iiawf  nl  issue."  —  A  will  construed  and 
held  to  show  that  the  testator  used  the  term 
"  lawful  issue  "  as  synonymous  with  "  lawful 
children."  Brisbin  v.  Huntington  (la.),  5- 
931. 

The  Iowa  statute  providing  that  illegiti- 
mate children  shall  inherit  from  their  father 
when  he  has  recognized  them  as  his  children 
is  a  statute  of  descent  only,  and  does  not 
legitimate  bastards  so  as  to  enable  them  to 
take  as  "  lawful  issue  "  under  a  will  wherein 
that  term  is  used  in  the  sense  of  "  lawful 
children."  Brisbin  v.  Huntington  (la.),  5- 
93,1, 
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"  Momuiutiiit "  as  imcludiug  pilbliiS 
library.  —  The  erection  of  a  building  for  a 
public  library  ia  not  within  the  purview  of 
a  trust  created  by  a  will  by  which  the  tes- 
tator set  apart  a  certain  sum  for  "  a  suit- 
able monument "  to  his  memoiy.  Faneher  v. 
Fancher   (Cal.),  19-1157. 

"  Or  "  construed  as  "  and."  —  The  word 
"  or  "  in  a  will  should  be  read  "  and  "  where 
the  testamentary  intent  clearly  requires  it, 
as  in  the  case  of  a  devise  to  the  testator's 
daughter  with  a  limiiation  over  should  the 
daughter  not  be  livihg  at  the  time  of  the 
testator's  decease  "  or "  die  without  lawful 
isstie.     Ed-watd's  Estate   (Pa.>,  19-921. 

"  Parties  mentioned  "  in  will  as  iu- 
olndlug  persons  mentioned  in  codicil.— 
A  will  construed,  and  the  clause  dividing 
the  residue  among  the  "  parties  mentioned  " 
held  to  tefer  to  the  parties  mentioned  as 
beneficiaries  in  the  will  and  not  in  the  codi- 
cil.   In  re  Miles  (Ont.),  8-427. 

"  Real  estate "  as  including  interest 
in  leaselkold.  —  A  devise  of  "all  my  real 
estate "  does  not  pass  the  testatot's  interest 
in  a  leasehold.  Orchard  ('.  Wright,  etc.. 
Store  Co.   (Mo.),  20-1072. 

"  Right  heirs."  —  A  widow,  being  a  stat- 
utory heir  of  her  deceased  husband  under  the 
laws  of  MaSsachitseits,  is  entitled  to  take 
Under  a  will  which  directs  the  conveyance 
and  distribution  of  property,  real  and  per- 
sonal, to  and  among  the  "  right  heirs  at  law  " 
of  such  deceased  husband  "  agreeably  to  th« 
statutes  of  Massachusetts  regulating  the  de- 
scent of  iiitestate  estates."  Peabody  v.  Cook 
(Mass.),  16-296. 

Assuming  that  the  phrase  "  right  heirs," 
when  used  in  a  will,  is  not  necessarily  and 
under  all  circumstances  equivalent  to  legal 
heirs,  it  will,  nevertheless,  be  given  the  lat- 
ter signification  when  accompanied  by  words 
indicating  an  intention  on  the  part  of  the 
testator  to  employ  it  in  that  sense.  Peabody 
t.  Cook  (Mass.),  16-296. 

"  Survivor  "  as  meaning  "  other."  — ' 
The  word  "survivor"  will  not  be  construed 
to  mean  "  other,"  in  the  absence  of  other  pro- 
visions showing  that  the  word  "  survivor " 
was  Bsed  in  a  different  sense  from  the  one 
living  longer,  in  a  will  giving  a  power  to 
the  survivor  of  two  persons  named,  "  being 
single  and  unmarried,"  to  dispose  of  prop- 
erty by  last  will  and  testament,  so  as  to  hold 
that  the  donee  dying  first  has  the  power  to 
make  a  testamentary  disposition  of  the  prop- 
erty, merely  because  at  the  time  she  executes 
her  will  and  at  the  time  of  death  she  is  single 
and  unmarried,  whereas  tbe  other  donee  is 
married.  Hill  v.  Safe  Deposit,  etc.,  Co. 
(Md.),  4-577. 

"  Wife/'  *-  Under  a  will  by  which  the 
testator  devises  property  to  his  "wife,"  the 
woman  with  whom  the  testator  is  living  as 
a  husband  at  the  time  of  the  will,  and  with 
whom  he  continues  to  live  in  that  relation 
until  bis  death,  is  the  intended  object  pf  the 
devise  and  takes  the  property  as  against  a 
woman  claiming  to  be  the  wife  of  the  testa- 
tor by  a.  former  marriage,  especially  where 
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such    former    marriage    is    not   satisfactorily 
proved.     Marks  v.  Marks   (Can,)y  12-751. 

c.  Construction  of  particular  provisions 
( 1 )   In  general. 

Persons  entitled  to  share  In  case  of 
partial  intestacy.  —  A  Will  cohstrued  and 
held  to  show  partial  intestacy,  and  not  to 
show  an  intention  on  the  part  of  the  testatm- 
to  exclude  his  sons,  to  whom  nomilial  li- 
quests  were  made,  from  any  further  partici- 
pation in  his  estate.  Gilmore  v.  Jenkins 
(la.),  6-i008. 

The  fact  that  there  are  words  in  a  will  sig- 
nifying an  intention  to  exclude  certain  heirst 
of  the  testator  from  participsttihg  in  prop- 
erty other  than  that  deVised  to  them,  does 
not  have  the  effect  of  excluding  thertl  frortl 
participating  in  undisposed  of  property. 
Vaughan  t).  Langford  (S.  Car.),  16-91. 

fiequest  after  ternilnation  of  life  es- 
tate as  per  eapita  or  per  stirj^es.  —  Un- 
der a  bequest  directing  that  at  the  death  of 
the  life  tenant  the  property  shall  be  '■  equally 
divided  among  the  heirs  of  my  foUr  chil- 
dren," the  legatees  take  per  capita  and  irot 
per  stirpes.    Kalbach  f.  Clark  (la.),  12-64*. 

Residuary  heques-t.  —  A  final  clause  in 
a  will,  whereby  the  testator  devises  all  of 
his  real  property  and  gives  and  bequeaths  all 
articles  of  personal  property  belonging  to  him 
at  his  decease,  which  are  not  therein  speci- 
fically bequeathed,  or  desionated  to  be  hPld 
in  trust,  will  be  construed  to  include  all  per- 
sonal property  which  does  not  pass  under  the 
previous  provisions  of  the  will,  including 
money,  securities,  and  deposits,  although,  by 
a  prior  clause  of  the  will,  certain  money, 
securities,  and  deposits  are  designated  to  be 
held  in  trust  by  the  executors  for  a  specified 
purpose.  The  words  "  designated  tO  be  held 
in  trust,"  as  used  in  such  final  clause,  riiust 
be  construed  to  mean  given  in  trust,  and  iiot 
to  mean  that  money,  securities,  and  deposits 
are  excfuded  as  matter  of  description  lit  all 
cases  from  the  personal  property  covered  by 
such    clause.     Howland   v.   Parker    (Mass.), 

id-gol. 

An  appointment  of  a  "  residuary  legatee," 
standing  alone  in  a  will,  is  a  gift  (jf  the  p«i'- 
sonal  estate  only,  but  in  determining  whether 
the  "  residuaiir  legatee "  will  take  i'ealty, 
the  courts  will  look  at  the  whole  will  for 
the  purpose  of  getting  at  the  real  intent  and 
meaning  of  the  testator.  Dann  r.  Canfleld 
(Mass.),  14-794. 

Where  a  testator  without  legal  learning 
who  is  possessed  of  both  real  and  personal 
estate,  and  whose  only  heirs  at  law  are  two 
adopted  daughtets,  with  one  of  whom  his 
relations  are  friendly  and  with  the  other  of 
whom  his  relations  are  not  cordial,  draws 
his  own  will  and  disposes  specifically  of  a 
substantial  part  of  his  renl  instate  in  addi- 
tion to  several  bequests  of  personalty,  with 
a  provision  that  a  cprtain  trust  fund  therein 
created  shall  revert,  at  the  death  of  the  bene- 
ficiary, to  his  "  geheral  estate,"  and  names 
the    adopted    daughter,   with    whom   he    sus- 
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tains  friendly  relations,  as  "  residuary  lega- 
tee —  the  amount  to  remain  as  a  trust  fund 
during  her  lifetime  —  the  income  payable  to 
lier  quarterly,"  the  real  as  well  as  the  per- 
sonal estate  passes  to  the  residuary  legatee. 
Dann  v.  Canfleld   (Mass.),  14-794. 

Mistaken  description  of  legatees.  ^ 
Where  it  appears  that  a  testatrix,  after  be- 
queathing a  life  estate  in  shares  of  stock 
to  one  of  her  sons  and  his  wife,  who  were 
childless  to  the  knowledge  of  the  testatrix, 
bequeathed  the  remainder  to  "  their  three 
children,"  and  it  appears  that  she  had  three 
grandchildren  (children  of  a  daughter  and 
another  son)  of  whom  she  was  fond,  the  lan- 
guage used,  construed  in  the  light  of  the 
knowledge  possessed  by  the  testatrix,  indi- 
cates an  unmistakable  intent  to  give  the  re- 
mainder to  such  grandchildren,  and  is  not 
ambiguous  or  uncertain.  Polsey  v.  Newton 
(Mass.),  15-139. 

Where  a  governing  intention  to  benefit  the 
children  of  a  certain  person  appears  from  a 
will,  coupled  with  a  mistake  in  the  number 
of  those  children,  the  dominant  intention  to 
benefit  the  persons  so  described  must  be  given 
effect  by  rejecting  the  inaccurate  enumera- 
tion, and  this  rule  is  not  affected  by  the  fact 
that  the  persons  so  described  are  to  share 
equally  with  certain  colegatees,  the  estate 
being  in  such  case  divisible  according  to  the 
entire  number  of  legatees  actually  in  exist- 
ence.    In  re  Sharp   (Eng.),  15-42. 

Intention  to  disinherit  after-born 
child.  —  Under  the  Illinois  statute  provid- 
ing that  a  child  born  after  the  making  of  a 
will  containing  no  provision  for  such  child 
shall  not  be  disinherited  "  unless  it  shall  ap- 
pear by  such  will  that  it  was  the  intention 
of  the  testator  to  disinherit  such  child,"  an 
intention  to  disinherit  a  child  born  after  the 
making  of  the  will  is  sufficiently  shown  where 
it  appears  that  the  testator's  estate  was 
heavily  encumbered  and  unproductive;  that 
he  had  unlimited  confidence  in  the  business 
judgment  and  ability  of  his  wife,  to  whom 
he  left  all  his  property;  and  that  he  had  a 
son  three  years  old,  to  whom  he  was  de- 
votedly attached,  but  for  whom  he  made  no 
provision  in  the  will.  Peet  v.  Peet  (111.), 
11-492. 

Devise  subject  to  contract  of  sale.  — 
Where  land  is  devised  in  fee,  subject  to  a 
contract  for  its  sale,  the  devisee  is  not  a, 
simple  trustee  of  the  legal  title,  but  takes  the 
testator's  title  and  beneficial  interest,  and 
therefore  is  entitled  to  the  purchase-money 
notes  and  proceeds  thereof,  notwithstanding 
the  fact  that  the  will  contains  a  residuary 
devise.     Covey  r.  Dinsmoor   (111.),  9-31. 

Property  intended  to  pass.  —  Where  a 
will,  after  devising  certain  described  real 
property,  provides  that  upon  the  death  of 
the  testator's  widow  his  children  shall  share 
equally  in  the  money  received  from  the  sale 
of  real  and  personal  property,  it  cannot  be 
contended  that  such  provision  amounts  to  a 
disposition,  as  money  instead  of  as  real  prop- 
erty, of  real  property  not  mentioned  or  de- 
scribed in  the  will,  as  a  power  to  sell  prop- 
erty disposed  of  by  a  will  does  not  olre  either 


implied  or  express  power  to  sell  other  prop- 
erty.    Andrews  o.  Applegate   (111.),  7-126. 

Contingent  will.  —  Will  construed  and 
held  not  to  be  contingent  in  character.  For- 
quer's  Estate   (Pa.),  8-1146. 

After-acquired  property  as  snbject 
of  will.  —  Lands  acquired  by  a  testator  sub- 
sequent to  the  execution  of  his  will  do  not 
pass  thereby  unless  the  testator's  intention 
to  include  therein  such  after-acquired  prop- 
erty clearly  and  manifestly  appears  on  the 
face  of  the  will  itself,  as  required  by  the 
Ohio  statute  (R.  S.,  §  5969).  Wright  K. 
Masters   (Ohio),  18-165. 

Gift  absolute  with  addition  of  de- 
scriptive words  after  beneficiaries' 
name.  —  A  devisee  to  whom  property  is  de- 
vised "  absolutely "  takes  as  an  individual 
although  he  is  designated  as  "  archbishop  of 
Philadelphia."  Flood  v.  Ryan  (Pa.),  13- 
1189. 

(2)   Bequest  by  implication. 

What  amounts  to.  —  Where  a  testator, 
after  directing  payment  of  his  debts  and  giv- 
ing certain  pecuniary  legacies  without  direct- 
ing how  they  are  to  be  paid,  devises  a  speci- 
fic lot  of  land  to  L.  E.,  his  daughter,  who  is 
also  named  in  the  will  as  executrix,  but  fails 
to  make  any  disposition  of  a  large  part  of 
his  real  estate,  and  makes  no  mention  of  his 
personal  property  except  by  a  clause  in  the 
will  to  the  effect  that  "  she  the  said  L.  E.  is 
to  sell  and  dispose  of  my  personal  property 
and  after  paying  her  for  her  trouble  she  can 
dispose  as  she  thinks  best,"  such  clause  will 
be  construed  as  an  absolute  gift  of  his  per- 
sonal property  to  L.  E.  Earle  v.  Coberly 
(W.  Va.),  17-479. 

(3)    Joint  or  several  bequest  or  devise. 

What  amounts  to  several  bequest.  — 

A  bequest  to  two  children  of  the  testator  of 
a  certain  number  of  shares  of  the  stock  of 
each  of  two  corporations,  "  or  the  value  of 
$5,000  each,  should  a  charge  be  made  in  these 
investments,"  means  that  each  child  is  to 
have  the  designated  number  of  shares  in  each 
of  the  corporations.  Palmer  v.  Palmer  (Me.), 
19-1184. 

'What  amounts  to  joint  devise. — Where 
a  testator  devises  to  his  five  daughters,  nam- 
ing them,  "  the  undivided  one-fifth "  of  a 
specified  tract  of  land,  and  provides  for  the 
disposition  of  a  daughter's  share  in  the 
event  of  her  predecease,  each  daughter  takes 
one-fifth  of  a  fifth,  and  not  one-fifth  of  the 
whole  tract,  though  the  will  makes  no  dis- 
position of  the  remaining  four-fifths.  Gil- 
more  II  Jenkins  (la.),  6-1008. 

(4)    Conditional  devise  or  bequest. 

Devise  to  religious  society  for  speci- 
fied  purpose   as    conditional   devise.   — 

A  devise  of  land  to  a  church  "  to  be  used  as 
a  parsonage  and  nothing  else,  and  to  be  kept 
for  that  purpose  and  used  for  nothing  else." 
with  no  devise  over,  gives  the  property  to 
the  church  absolutely  with  a  direction  to  use 
it  in  a  certain  way,  »ntl  4q?«  «ot  ore?.te  9, 
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conditional  estate  tbat  reverts  by  reason  of 
the  fact  that  the  church  trustees  do  not  use 
the  property  for  a  parsonage.  Adams  v.  First 
Baptist  Church    (Mich.),  12-224. 

Title  of  conditional  legatee.  —  Where 
a  testatrix  bequeaths  to  her  son  a  sum  of 
money,  payable  in  annual  instalments  for  a. 
specified  number  of  years,  upon  condition 
that  he  shall  attend  regularly  certain  religi- 
ou.s  n)eeting8,  and  the  will  provides  that  in 
the  event  of  the  death  of  the  son  before  the 
expiration  of  tlie  specified  time  the  unpaid 
portion  of  the  bequest  shall  be  paid  to  his 
children,  and  further  provides  that  if  the 
son  does  not  try  in  good  faith  to  comply  with 
the  condition  the  bequest  shall  go  to  a  speci- 
fied charitable  association,  the  will  does  not 
vest  in  the  son  an  absohite  title  to  the  be- 
quest at  the  death  of  the  testatrix.  In  re 
Paulson   (Wis.),  7-652. 

Time  for  fulfilment  of  condition.  — 
Where  a  will  provides  that  "  if  .  .  [a 
named  devisee]  remains  unmarried  ...  all 
that  I  have  .  .  .  belongs  to  her;  should 
she  marry  .  .  .  my  other  children  shall  di- 
vide [it]  among  themselves,"  the  words  "  if 
she  remains  unmarried "  refer  to  the  date 
of  the  testator's  death,  and  the  will  makes 
an  absolute  gift  to  the  devisee  if  she  remains 
unmarried  until  the  time  of  the  testator's 
death.     Matter  of  Alexander   (Cal.),  9-1141. 

(5)    Gifts   to   classes. 

Persons  within  gift  to  servants  of  a 
"  year's  -wages."  —  Under  a  legacy  to  ser- 
vants of  a  "  year's  wages,"  no  servants  can 
take  except  those  who  are  hired  by  the  year, 
or  whose  wages  are  reckoned  by  the  year. 
In  re  Ravensworth   (Eng. ),  2-865. 

Gift  to  class  as  including  person 
dead  before  will  executed.  —  A  bequest 
to  a  class  does  not  include  persons  dead  be- 
fore the  making  of  the  will,  who,  had  they 
survived  till  that  time,  would  have  fallen 
within  the  description  given  to  the  class,  in 
the  absence  of  something  in  the  will  or  sur- 
rounding circumstances  to  show  a  different 
intent.     Pimel  v.  Betjemann   (N.  Y.),  5-239. 

(6)   Gift  of  rents  and  profits  or  income. 

As  devise  of  property  itself.  —  A  de- 
vise of  the  rents,  profits,  and  income  of  speci- 
fied real  property  for  life  is  in  effect  a  de- 
vise of  the  property  itself  for  life,  but  is  not 
a  devisie  of  the  fee.  Mays  r.  Beech  (Tenn.), 
4-1189. 

A  devise  of  the  use,  income,  and  occupancy 
of  real  property  amounts  to  a  devise  of  the 
property  itself.  Merrill  r.  American  Bap- 
tist, etc.,  Union   (N.  H.),  6-646. 

(7)    Cutting  down   clear  gift  by   subsequent 
clause. 

Cutting  down  absolute  gift  to  life 
estate.  —  Where  a  sentence  in  a  will,  which 
standing  alone  devises  and  bequeaths  the  tes- 
tatrix's estate  absolutely  to  her  brother  and 
to  other  specified  persons,  shnre  and  share 
alike,  is  immediately  followed  by  a  sentence 


directing  that  the  share  due  to  such  brother 
shall  be  invested  by  the  executors  "for  his 
benefit  during  his  natural  life,  and  for  the 
benefit  of  his  wife  and  his  issue  after  his 
death,"  the  second  sentence  so  clearly  relates 
to  and  modifies  the  effect  of  the  first  sentence 
as  to  cut  down  the  brother's  absolute  estate 
to  an  estate  for  life  with  remainder  over  to 
his  wife  and  children.  Mee  v.  Gordon  (N. 
Y.),  10-172. 

A  will  construed,  and  held  to  give  an  ab- 
solute property  in  the  personalty  and  a  fee 
simple  in  the  realty,  the  devise  not  being 
cut  down  to  a  life  estate  coupled  with  a 
trust  bv  a  subsequent  clause.  Molsaac  v. 
Beaton  '(Can.),  3-612. 

Tlie  provision  of  a  will,  "  I  give  and  devise 
to  my  daughter,  Elizabeth  Yambert,  eleven 
hundred  dollars  aside  of  what  she  has  al- 
ready received,  and  I  appoint  my  sons,  Jacob 
Yentzer  and  Benjamin  Yentzer,  afiJer  my 
death  to  purchase  with  the  eleven  hundred 
dollars  a  home  for  the  above-named  Elizabeth 
Yambert,  to  be  for  her  use  during  her  life 
and  after  her  death  the  property  to  fall  to 
her  children,"  does  not  express  an  absolute 
and  unconditional  gift  of  the  sum  of  money 
named  to  Elizabeth  Yambert,  but  requires 
its  investment  in  real  estate  for  her  use  dur- 
ing her  life,  with  remainder  in  fee  to  her 
children.  Lohmuller  v.  Mosher  (Kan.),  11- 
469. 

(8)    Trust  estates. 

Creation  of  trust  without  power  of 
sale.  —  A  provision  in  a  will  that  the  share 
of  the  testatrix's  estate  devised  to  a  certain 
person  shall  be  invested  for  his  benefit  dur- 
ing his  natural  life,  and  for  the  benefit  of 
his  wife  and  his  issue  after  his  death,  cre- 
ates a  trust,  though  no  power  to  sell  is  ex- 
pressly conferred  upon  the  executors,  as,  if 
compliance  with  the  direction  to  invest  the 
share  of  the  beneficiary  involves  the  sale  of 
real  estate,  possession  of  power  to  sell  will 
be  implied.     Mee  r.  Gordon   (N.  Y.),  10-172. 

Charging  executors  -with  duties  of 
trustees.  — *  A  provision  in  a  will  that  the 
share  of  the  testatrix's  estate  devised  to  a 
certain  person  shall  be  invested  for  his  bene- 
fit during  his  natural  life,  and  for  the  benefit 
of  his  wife  and  his  issue  after  his  death, 
creates  a  trust,  notwithstanding  the  fact  that 
the  executors  of  the  will  are  charged  with 
the  duties  of  investment  and  of  administer- 
ing the  trust,  as  where  the  duties  of  a  trus- 
tee are  imposed  upon  a  person  he  will  be 
regarded  as  being  a  trustee  rather  than  an 
executor.    Mee  r.  Gordon   (N.  Y.).  10-172. 

What  constitutes  trust  for  life  with 
remainder  over.  —  Where  a  clause  in  a  will 
devises  the  testatrix's  property  to  her  brother 
and  certain  other  specified  persons,  share  and 
share  alike,  and  directs  that  the  brother's 
share  shall  be  invested  by  the  executors  "  for 
his  benefit  during  his  natural  life,  and  tor 
the  benefit  of  hi.s  wife  and  his  issue  after  his 
death,"  the  clause  creates  a  valid  express 
trust  to  collect  the  rents  and  profits  for  the 
l>encflt  of  the  brother  during  his  lifetime, 
and  creates  an   absolute  remainder   to   the 
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brother's  wife  and  children.     Mee  u.  Gordon 
(N.  v.),  10-172. 

Fersoil  entitled  to  anntiitx.  '-  Wliere 
a  wilt)  after  devising  the  testator's  estate  in 
trust,  provides  for  an  annual  accounting  by 
the  trustee  for  the  income  received  by  him 
duriug  the  preceding  annua)  period,  and  fur- 
ther provides  that  from  each  annual  net  bal- 
ance so  ascertained  a  specified  sum  shall  be 
paid  to  the  widow  and  that  the  remainder 
of  the  fund  ahftll  be  distributed  among  the 
tcstatov's  children,  and  further  provides  that 
the  first  of  these  ttecountings  and  distribU' 
tions  shall  be  made  at  the  expiration  Of  one 
year  from  the  testator's  death  and  that  the 
succeeding  ones  shall  be  Inade  as  ^oon  aftef 
the  end  of  ^ach  year  thcireaftfer  as  is  Con- 
venient, the  intentioli  of  the  testator  is  to 
give  to  his  children,  ndt  propoHibnal  parts 
of  the  income  generally,  but  pi'oportibnal 
parts  of  an  ascertained  fiJnd  ^hen  that  fnnd 
shall  from  year  to  year  be  ascertained  j  and 
therefore  when  a  child,  wh6  is  entitled  to 
share  in  the  income  so  long  as  he  lites,  diss 
after  the  making  of  an  annual  distribution, 
but  before  the  arrival  of  the  time  for  an- 
other distribution,  his  executor  is  not  en- 
titled to  share  in  the  income  accruing  prior 
to  his  death  and  since  the  last  distrioufion, 
Green  v.  Bissell  (Conn.),  9-287. 


(9)   Vested  or  contingent  remainders. 

What  anfficlent  to  create  vested,  se- 
mainder.  —  In  a  will  which,  after  devising 
certain  land  to  the  testator's  wife,  provides 
that  the  land  is  "  after  her  death  to  be  sold, 
and  the  proceeds  to  be  effually  divided  be- 
tween my  surviving  children  and  the  children 
of  any  of  my  deceased  children,"  the  words 
of  survivorship  refer  to  the  death  of  the  tes- 
tator, and  at  his  death  the  persons  desig- 
iiated  take  a  vested  remainder  interest.  Con- 
sequently a  child  of  the  testator  who  sur- 
vives him  can  make  a  valid  conveyance  ol 
his  or  her  remainder  interest,  ^nd  notwith- 
standing the  fact  that  such  child  dies  before 
the  death  of  the  life  tenant,  the  children  of 
such  child  who  survive  the  life  tenant  do  not 
take,  as  devisees  under  the  will,  a  title  su- 
perior to  that  conveyed  by  such  child  of  the 
testator.    Crossley  «,  L«slie   (Ga.),  14-703. 

W&at  amoiiats  to  contingent  remain- 
der. —  A  provision  in  a  will  granting  the 
residuary  estate  to  one  "  for  his  natural  life> 
and  after  his  death  to  the  heirs  of  his  body; 
but  11  he  dies  without  any  heirs  of  his  body," 
the  property  to  go  to  another,  contemplates 
a  definite  failure  of  issue  of  the  first  taker 
as  a  condition  for  the  vesting  of  the  prop- 
erty in  the  second.  Biscoe  f.  Thweatt  (Ark.), 
4-1136. 

In  a  devise  to  A  for  lifd  with  remainder  to 
his  children  as  a  class,  a  grandchild  whose 
parent  died  before  the  death  of  the  testator 
cannot  share  in  the  remainder  with  the  only 
child  of  the  life  tenant  who  was  in  esse  when 
the  title  to  the  remainder  vested  at  the  tes- 
tator's death  and  at  the  time  of  the  vesting 
of  such  estate  in  possession  at  the  life  ten- 


ant's death.  Orftwley  v.  Itendrick  (Ga.),  2- 
648. 

Remainder  to  corporation  to  bo 
formed  after  testator's  deatbi  —  IJnder 
the  provision  of  a  will  deviling  or  bequeath- 
ing a  remainder,  after  a  life  estate  to  the 
testator's  wife,  to  a  eorporatioli  to  be  formed 
after  his  death,  if  the  wife  survives  the  tes- 
tator and  the  tioi'poratidn  is  formed  during 
her  lifetime,  the  devise  dr  bequest  to  tlie 
corporation  becomes/  upon  her  death,  a  gift 
in  prasenti,  but  if  the  wife  does  not  survive 
the  testator,  the  devise  or  bequest  to  the 
cOrporatioli  is  a  gift  in  fiituro  which  takes 
effect  Upon  the  formation  of  the  corporation. 
St.  John  c.  Andrews  Institute  (N.  Y.),  14- 
708. 

( 10)    Limitations  over. 

Directloits  OpePdtilig  as  Conversion.  •^ 

Where  a  will  devising  I'eal  property  in  tl'ust 
for  Hfe,  with  remainder  oter  iji  trust,  ex- 
pf-essly  directs  that  lljIOn  the  death  61  the 
life  tenant  dr  his  failure  to  comply  with  a 
specified  condition,  the  property  shall  be  sold 
and  the  proceeds  ihtssted  in  secul-ifieS,  the 
direction  operates  to  convert  the  ptopSi^y 
into  persohalfy  from  the  d^ath  Of  the  tes- 
tator.   Iglehart  !'.  Iglehart  (D.  C),  6-732. 

(11)    tower  of  disposition  and  control. 

Poiver  of  disposition  as  repugnant  to 
life  estate.  ^^  A  power  of  disposition  added 
to  a  life  estate  is  not  repugnant  to  the  life 
estate  or  the  remainder  over,  as,  if  it  is  not 
exercised  by  the  life  tenant,  it  leaves  both 
estates  unaffected  by  it,  and  if  it  is  exer- 
cised it  defeats  the  remainder  in  the  property 
disposed  of.     Grace   v.   Perry    (Mo.),   7-948. 

Clause  creating  life  estate  and  giv- 
ing power  of  disposition.  —  The  residu- 
ary clause  in  a  will  construed,  and  held  to 
show  an  intent  on  the  part  of  the  testator 
to  devise  a  life  estate  with  power  of  dispo- 
sition.    Grace  v.  Perry  (Mo.),  7-948, 

A  will  or  deed  containing  two  inconsistent 
provisions,  one  indicating  that  a.  life  eatate 
only  in  real  estate  is  intended  to  be  conveyed 
to  a  person,  and  the  other  giving  or  granting 
to  such  person  an  absolute  and  unlimited 
pow'ei-  df  alieitatidn  and  disposition  of  such 
estate  in  fee  simple,  will  be  held  to  pass  a 
life  estate^  or  the  fee  simple,  as  the  One  or 
the  other  may  appear  to  be  the  primary  in- 
tention disclosed  by  a  consideration  t>i  the 
whole  instrument.  Morgan  r.  Morgan  (W» 
Va.),  9-943. 

Exeontion  of  power  of  sale.  ->■  A  will 
giving  an  estate  in  fee  simple  with  power  to 
sell,  the  remainder  to  be  distributed/  gives 
the  devisee  potver  to  Conrey  the  fee  of  th« 
whole  or  any  part  of  the  real  estate  and 
sueh  a  deed  is  good  against  the  second  denri- 
see.  Bodmann  German  Protestant  Widows 
Home  V.  Lippardt    (Ohio),   1-875. 

(12)   Rule  in  Shelley's  Case. 

Application  of  rule  to  devise  of  nss 
for  life  and  lawful  heirs  of  body  after 
death  of  life  teiwnt,  -<  A  devise  of  tho 
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'■  il^_e  ftjid  benoflt  luirt  profit "  of  land  tO  t'lo 
devisee  "  during  her  natural  life,  and  to  the 
lawful  heirs  of  her  body  after  her  death," 
passes  the  estate  in  the  land  itself,  and  the 
rule  in  Shelley's  Case  operates  to  give  the 
devisee  a  title  in  fee  simple.  Perry  H.  Hack- 
ney  (N.  Car.),  9-244. 

d.  Actions  to  construe  wills. 
( 1 )   Ji^risdiction. 

Jurisdiction  of  court  of  equity.  —  A 

bill  in  equity  will  lie  to  construe  a  will 
where  its  construction  would  be  necessary  if 
the  claim  of  a  certain  person  to  inherit  from 
the  testator  were  to  be  sustained,  and  the 
court  having  jurisdiction  for  the  purpose  of 
construction  will  decide  the  claiiii  of  heir- 
ship.    Van  Berlyn   v.  Mack    (Mich.),  4-879. 

In  order  to  give  a  court  of  equity  juris- 
diction to  construe  a  will,  there  must  be 
an  actual  litigation  in  respect  to  a  matter 
which  is  the  proper  subject  of  jurisdiction 
of  a  court  of  equity  as  distinguished  from  a 
court  of  law.    Hart  v.  Darter   (Va.),  13-1. 

A  bill  in  equity  for  the  construction  of  a 
will  niHst  be  dismissed  for  want  of  jurisdic- 
tion where  the  will  disposes  of  purely  legal 
estates  or  interests,  and  no  trust  relation  is 
involved  in  respect  to  the  lands  devised,  and 
lU)  Qther  ground  of  equity  jurisdiction  is 
shown.    Hart  V.  Darter  (Va.),  13-1. 

Jurisdiction  of  tJnited  States  Circi|i^ 
Court.  —  A  Circuit  Cour|;  of  the  UnjteiJ 
States  ha«  no  jurisdiction  of  a  suit  brought 
merely  to  construe  a  will,  as  the  "  amount 
in  controversy "  is  lacking,  and  therefore  a 
legatee  who  brings  but  fails  tP  rnaintain  a 
suit  to  avoid  fi  bequest  to  charitable  u^es 
contained  in  his  testator's  wilj  is  not  en- 
titled to  have  bis  counsel  fees  paid  put  of 
the  estate,  though  his  claim  reijders  the  con- 
struction of  the  will  necessary.  Tincher  v. 
Arnold   (U.  S.),  8-917. 

Proper  court  to  pass  upon  <!Oi|»truc- 
tion.  —  Although  a  Circuit  Court  has  no 
jurisdiction  over  the  distribution  of  estates, 
yet  where  thp  questixjp  presente4  is  pne  to 
be  determined  in  advance  of  distribution,  the 
executors  are  entitled  to  the  aid  of  such 
court,  the  fact  that  the  question  may  arise 
in  the  County  Court  on  distribution  being  no 
objection  to  its  determination  by  the  Circuit 
Court  in  an  action  to  construe  the  will. 
Pabst  V.  Goodrich    (Wis.),   14-824. 

It  is  not  necessary  that  the  question 
whether  a  legacy  is  specific  or  demonstrative 
should  be  determined  as  a  preliminary  ques- 
tipn  by  a  court  of  equity  and  not  upon  ap- 
peal by  the  Suprem^  Court  of  Probate.  Ju- 
rlsdiption  of  the  probate  court  in  such  case 
is  authorized  by  statute.  The  decree  of  the 
probate  court  is  subject  to  revision  on  ap- 
peal by  the  Supreme  Court  of  Probate,  Stil- 
phen,  Appellant   (Me.),  4-158, 

(2)   Parties, 

Iiegatees  named  in  clauses  sought  to 
be    construed    a«    necessary   parties.   — 

Where  a  person  having  power  to  dispo-^c  l;y 


will  pf  thp  principal  of  »  tipat  fiind  makes 
a  will  exercising  such  power,  but  *  question 
arises  as  te  whjph  of  twp  clausesi  of  the  will 
is  intended  as  an  ejfecutipn  of  the  ppw«r,  such 
question  can  only  bp  deci4e?l  ifJ  a  P^it  in 
whieb  the  legatees  namecj  iij  t^^e  cla\l9es 
arq  parties.  Hpv?lan4  v.  Parker  (Mass.), 
16"80l. 

(3)    Appeal  ajid  error. 

Who  may  appeal.  —  Under  the  Wiscon- 
sin statute  the  executrix  may  appeal  from  a 
judgment  in  an  action  for  the  construction 
of  her  testator's  will,  as  she  is  the  "  person 
aggrieved "  thereby,  within  the  meaping  of 
the  statute.    In  re  Paulson  (Wis.),  7-662. 

(4)    Liability  for   costs. 

liiahility  of  estate  for  eosts  of  action 
hy  person  having  no  interest.  —  Where, 
on  account  of  a  claim  made  against  an  estate 
in  which  the  clairpant  has  no  interest,  the 
executor  brings  a  bill  in  equity  to  construe 
the  will  and  to  determine  the  legatees  there- 
under, and  the  claimant  is  shown  not  to  have 
aiiy  interest,  he  and  not  the  estate  is  liable 
for  costs.  Van  Derlyn  v.  Mack  (Mich.),  4- 
§79. 

Iilahility  of  estate  for  costs  of  action 
hy  legatee.  —  Where  a  legatee  brings  but 
fails  to  mairjtain  an  action  in  a,  Circuit 
Court  of  the  United  States  to  construe  his 
testator's  will  and  to  avoid  a  bequest  to 
charitable  uses  contained  in  the  will,  the  ac- 
tion is  one  for  the  complainant's  interest 
alone,  and  he  is  npt  entitled  to  have  cpunsel 
fees  allowed  him  out  of  the  estate,  especially 
where  it  appears  that  the  bequest  attacked 
has  previously  been  held  valid  by  the  state 
court  of  last  resort  in  a  proceeding  which  is 
binding  on  all  parties  to  tjie  action  for  the 
construction  except  the  complainant.  Tincher 
V.  Arnold  (U.  S.),  8-917. 

9.    Vajlidity   or  P^qvisjons. 
a.  In  general. 

Imperfect  description  of  J^g^tee.  '^ 

An  otographic  will  made  by  an  illiterate  tes- 
tator by  the  name  of  Pradford,  wbiqh  reads: 
"  I  institute  my  brother  James  Brother  heir 
to  my  whole  estate,  real  an<J  personal,"  etq., 
will  not  be  held  invalid  on  the  grpund  thfit 
it  names  as  universal  legatee  a  nonexistent 
or  unknown  perspn.  Iij  such  a  ease  the  word 
"  Brother  "  will  be  treated  as  an  iijajiverteut 
repetition  of  the  word  ''brother.^'  Succes- 
Bipn  of  Bradfprd   (La.),  18-766. 

Joint  life  estate  w^th  power  qf  4|«. 
position  and  contiiige^t  r«i9»}9d4i>ii«  rrr 
Where  a  will  devises  real  prpperty  ip  equal 
parts  tp  A  and  B  for  life,  with  repiaipdef  tP 
the  Iieirs  of  their  bedy,  b«t  with  fuH  ppvi'er 
and  authority  in  eaeh  of  the  life  teaaptg  to 
dispose  of  the  absolute  estate  in  fee  sipipie, 
and  -with  remaitider  oyer  tP  C  in  the  went 
Of  the  death  of  bpth  A  ana  B  without  issue, 
the  devise  is  vali4,  and  eaeh  of  the  life  ten- 
ants has  ppwer   to  dispose  pf  an  undivided 
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one-half  of  tlie  property  in  fee  simple.  Graxse 
r.  Perry   (Mo.),  7-948. 

Liimitatiom  after  life  estate  contin- 
gent upon  alienation  by  life  tenant.  — 

A  limitation  after  a  life  estate  contingent 
upon  alienation  by  the  life  tenant  is  valid, 
and  a  life  estate  may  be  given  with  the  power 
of  disposal  or  appointment  superadded,  and 
an  executory  limitation  in  default  thereof 
will  be  good.     Grace  v.  Perry   (Mo.),  7-948. 

Where  property  is  devised  in  fee  simple 
with  a  provision  that  all  of  the  property 
remaining  and  not  disposed  of  by  the  devisee 
by  last  will  or  otherwise  shall  pass  to  other 
named  persons,  the  limitation  over  is  void. 
Bernstein  v.  Bramble    (Ark.),   l]-343. 

Iiimitation  over  upon  indefinite  fail- 
ure of  issne.  —  The  children  of  a  testator 
take  the  fee  under  a  devise  of  land  "  to  them 
and  their  heirs  forever  "  notwithstanding  the 
will  contains  a  subsequent  clause  providing 
for  the  disposition  of  the  property  "  should 
my  heirs  and  their  heirs  cease  to  exist,  and 
the  time  ever  come  when  there  was  no  lineal 
descendant,"  as  the  devise  over  is  limited 
upon  an  indefinite  failure  of  issue,  and  is 
therefore  void  for  remoteness.  Merrill  v. 
American  Baptist,  etc..  Union  (N.  H.),  6- 
046. 

Release  to  tenant  of  fee  conditional 
to  increase  estate  to  fee  simple.  ^ 
Whether  a  release  to  a  tenant  in  fee  condi- 
tional, 90  as  to  make  his  estate  an  absolute 
fee  simple,  may  be  made  by  will,  qucere. 
Vaughan  r.  Langford   (S.  Car.),  16-91. 

Gift  to  corporation  to  be  formed.  — 
In  New  York  as  well  as  in  Ohio  property 
may  be  devised  or  bequeathed  to  a  corpora- 
tion to  be  formed  after  the  testator's  death, 
if  it  is  provided  in  the  will  that  such  cor- 
poration shall  be  formed  and  that  the  prop- 
erty shall  vest  in  it  within  a  period  not 
longer  than  the  lives  of  two  persons  in  being 
at  the  time  of  the  execution  of  the  will.  St. 
John  V.  Andrews  Institute   (N.  Y.),   14-708. 

Gift  to  charity  in  excess  of  amount 
permitted  by  statute.  —  The  provision  of 
the  New  York  statute  to  the  effect  that  a 
person  having  a  husband,  wife,  child,  or  par- 
ent shall  not  devise  or  bequeath  to  any  be- 
nevolent, charitable,  literary,  scientific,  re- 
ligious, or  missionary  association  or  corpora- 
tion more  than  one-half  of  his  or  her  estate 
after  the  payment  of  debts,  refers  to  the 
time  of  the  testator's  death  and  not  the  time 
of  the  execution  of  the  will,  and  applies  only 
to  testators  who  are  survived  by  any  of  the 
relatives  mentioned  in  the  statute.  St.  John 
V.  Andrews  Institute   (N.  Y.),  14-708. 

Under  such  a  statute  the  death  of  the 
testator's  wife  simultaneously  with  the  tes- 
tator's death  has  the  same  effect  as  if  her 
death  had  occurred  before  his  death.  St. 
John  V.  Andrews  Institute   (N.  Y.),   14-708. 

Statute  of  mortmain.  —  Where  a  domi- 
ciled Englishman,  who  died  before  the  repeal 
of  the  Mortmain  Act,  1736,  by  his  will  gave 
to  charity  his  residuary  estate,  which  in- 
cluded mortgages  on  land  in  Ontario,  and  at 
the  date  of  his  death  the  lav  was  the  same 
in   Ontario   as   in   England,   the   gift  of   the 


mortgages  was  void.  In  re  Hoyles  (Eng.), 
20-713. 

b.  Restraint  of  marriage. 

Devise  in  fee  vritb.  limitation  over 
upon  devisee's  marriage.  —  Under  the 
California  statute  where  a  devise  in  fee  is 
coupled  with  a  condition  subsequent  that  in 
the  event  of  the  devisee's  marriage  her  es- 
tate shall  terminate  and  the  property  shall 
be  vested  in  other  persons,  the  condition  is 
void  as  being  in  restraint  of  marriage.  iJat- 
ter  of  Alexander   (Cal.),  9-1141. 

A  bequest  by  a  testatrix  to  her  neice  of 
the  income  of  a  fund  "  during  the  term  of 
her  natural  life,  or  so  long  as  she  remains 
unmarried,"  with  a  gift  over  "  in  case  of  her 
death  or  marriage,"  is  not  invalid  on  the 
ground  that  it  is  in  restraint  of  marriage. 
While  the  practical  effect  of  the  bequest  may 
be  to  discourage  marriage,  there  is  nothing 
therein  clearly  indicating  an  intent  to  pro- 
hibit marriage;  the  words  employed  are 
equally  appropriate  to  express  an  intent  to 
supply  an  income  to  the  legatee  so  long  as 
she  remains  unmarried  and  presumably  de-" 
pendent  on  her  own  exertions  for  her  main- 
tenance.    Holbrook's  Estate   (Pa.),  5-137. 

e.  Restraint  on  alienation. 

Devise  of  life  estate  prohibiting 
alienation    or   attachment   for   debt.   — 

Where  a  devise  of  a  life  estate  gives  the  legal 
title  thereto  to  the  devisee,  a  further  provi- 
sion of  the  will  which  attempts  to  make  such 
estate  inalienable  by  tl'e  devisee  or  exempt 
from  liability  for  his  debts  is  void.  Matti- 
son  r.  Mattison   (Ore.),  18-218. 

Devise  of  fee  with  restriction  against 
sale  or  mortgage.  —  Where  a  testator  de- 
vises land  to  his  son  in  fee,  subject  to  the 
condition  that  the  son  "  shall  not  during  his 
lifetime  either  mortgage  or  sell  "  the  land, 
the  restraint  on  alienation  is  limited  and  not 
absolute,  and  is  valid.  In  re  Porter  (Ont.). 
7-318. 

d.  Restraint   on   entering   naval   or   military 
service. 

Condition  divesting  interest  of  lega- 
tee or  devisee  upon  enlistment.  —  A  con- 
dition in  a  will  divesting  the  interest  of  a 
devisee  or  legatee  in  tlie  event  that  lie  enters 
the  naval  or  militarj'  service  is  void  as 
against  public  policy.  In  re  Beard  (Eng.), 
13-352. 

e.  Gifts  to  witnesses. 

Invalidity  of  gift  to  beneficiary  nec- 
essary to  sustain  will  as  witness.  —  If 

■x  will  cannot  be  proved  without  proof  of  the 
attestation  thereof  by  a  beneficiary  there- 
under, the  interest  of  such  beneficiary  is 
avoided  by  the  provision  of  the  Virginia  stat- 
ute that  "  if  the  \\\\\  may  not  be  otherwise 
proved,"  a  beneficiary  thereunder  who  lias 
attested  the  will  shall,  upon  the  avoidance 
of  his  interest,  be  deemed  competent  as  an 
attesting  witness.  The  fact  that  the  due 
execution  of  the  will  is  proved  by  a  witness 
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other  than  such  beneficiai-y  does  not  affect 
this  rule.     Bruce  v.  Shuler   (Va.),  15-887. 

Validity  of  gift  to  necessary  but  not 
attesting  witness.  —  The  statute  (Gen. 
St.  1909,  §  9786)  making  void  a  devise  or 
bequest  to  a  witness  to  a  will  which  cannot 
be  proved  without  his  testimony  applies  only 
to  attesting  witnesses,  not  to  other  persons 
called  upon  to  testify  when  the  will  is  of- 
fered for  probate.  Sellards  v.  Kirby  (Kan.), 
20-214. 

f.  Conditional  gifts. 

Validity  of  impossible  condition.  —  A 

legacy  given  to  a  church  for  use  in  building 
a  Sunday  school  room  and  making  such  other 
improvements  as  may  be  necessary  to  certain 
real  property  designated  in  the  will,  is  not 
defeated  where  the  premises  specified  as  those 
to  be  improved  are  taken  from  the  church  for 
public  use,  by  exercise  of  the  power  of  emi- 
nent domain,  after  the  death  of  the  testator 
but  before  the  legacy  has  been  paid.  The  In- 
ability of  the  church,  from  such  cause,  to  per- 
form strictly  the  conditions  of  the  gift,  by 
expending  the  legacy  in  precisely  the  manner 
stated  in  the  will,  does  not  relieve  the  execu- 
tors of  tlie  testator  from  the  duty  of  paying 
the  legacy,  or  furnish  ground  for  a,  claim  of 
forfeiture  or  breach  of  trust  after  its  pay- 
ment. To  the  extent  of  enabling  the  church 
to  take  and  retain  its  legacy,  the  law  will 
regard  the  damages  awarded  to  the  church 
in  the  condemnation  proceedings  as  standing 
in  the  place  of  the  property  taken.  New 
Haven  County  c.  Parish  of  Trinity  Church 
(Conn.),  17-432. 

Validity  of  condition  requiring  lega- 
tee to  attend  church.  —  A  condition  at- 
tached to  a  bequest  requiring  the  legatee  to 
attend  religious  worship  held  not  void,  either 
as  to  being  contrary  to  public  policy,  or  as 
contravening  the  constitutional  provision  for 
the  freedom  of  worship,  or  as  being  indefinite 
and  uncertain.    In  re  Paulson  (Wis.),  7-652. 

g.  Forfeiture  of  legacy  by  contest. 

In  general.  —  A  provision  in  a  will  for- 
feiting the  devise  or  legacy  of  any  beneficiary 
who  contests  the  will  is  valid.  Such  a  pro- 
vision not  only  does  no  violence  to  public 
policy,  but  is  in  accordance  with  that  policy. 
Estate  of  Hite  (Cal.),  17-993. 

Necessity  of  gift  over  in  case  of  for- 
feiture. —  The  rule  which  prevails  in  some 
jurisdictions  that  a  provision  in  a  will  declar- 
ing a  legacy  forfeited  in  case  the  legatee  con- 
tests the  will  is  ineffectual  to  viJork  a  forfeit- 
ure, unless  there  is  a  gift  of  the  legacy  over 
to  another  person  in  that  event,  is  not  recog- 
nized in  California.  Estate  of  Hite  (Cal.), 
17-993. 

h.  Erection  of  tomb. 

Bequest  to  executor  for  erection  of 
tomb.  —  A  bequest  to  the  executor  of  a  will 
for  the  purpose  of  erecting  a  tomb  for  the 
testator,  cannot  be  held  to  be  against  public 
policy.     Morrow  v.  Durant  (Iowa),  17-850. 

A  bequest  for  the  erection  of  a  monument 


to  the  deceased  husband  of  the  testatrix  will 
be  upheld  though  it  amounts  to  about  half 
of  the  value  of  the  estate,  where  it  appears 
that  the  testatrix  was  of  sound  mind,  left 
no  husband  or  children  surviving  her,  and 
was  under  no  legal  obligation  to  leave  her 
property  for  the  support  of  her  relatives. 
Iglehart  v.  Iglehart  (D.  C),  6-732. 

i.  Effect   of   invalid   provisions. 

As   invalidating  will   in   toto.  —  The 

fact  that  a  will  contains  bequests  which  are 
contrary  to  the  California  Civil  Code  relating 
to  charitable  devises  and  bequests  is  not 
ground  for  the  revocation  of  the  probate  of 
such  will.  Estate  of  Lennon  (Cal.),  14- 
1024, 

Although  it  is  a  general  rule  that  where 
dispositions  of  a  will  are  independent,  such 
dispositions  as  are  contrary  to  law  may  be 
rejected  without  affecting  those  which  are 
valid,  it  is  necessary  to  consider  the  general 
scheme  and  intention  of  the  testator  and  the 
effect  which  the  rejection  of  an  invalid  dis- 
position will  have  upon  that  general  scheme 
and  upon  the  shares  of  the  intended  objects 
of  his  bounty.  Thus,  where  a  testator  who 
has  no  nearer  heirs  gives  by  one  clause  in  his 
will  property  amounting  to  practically  one- 
half  of  his  estate  to  the  children  of  a  de- 
ceased sister  and  by  other  clauses  gives  cer- 
tain property  comprising  the  remainder  of 
his  estate  to  the  children  of  a  deceased 
brother,  he  thereby  manifests  an  intention 
that  the  two  sets  of  representatives  desig- 
nated shall  share  his  estate  in  something  like 
equal  proportions,  and  if  the  clauses  of  the 
will  in  favor  of  the  children  of  the  deceased 
bi  other  are  void  as  violating  the  rule  against 
perpetuities,  the  clause  for  the  benefit  of  the 
•  hildren  of  the  deceased  sister  will  also  be 
rejected  so  that  those  intended  by  the  tes- 
Uitor  to  take  may  take  by  the  law  of  descent 
ill  two  equal  portions  in  substantial  accord- 
ance with  the  manifest  purpose  of  the  will. 
Reid  V.  Voorhees  (111.),  3-946. 

10.  Legatees  and  Devisees. 
a.  In  general. 

Treating  devisee  of  devise  on  unlaw- 
ful consideration  as  trustee  for  heirs 
and  next  of  kin.  —  If  a  devise  is  made  in 
consideration  of  a  promise  to  execute  an  in- 
valid or  unlawful  trust,  equity  will  not  allow 
the  devisee  to  profit  by  his  fraud  and  will 
raise  a  resulting  trust  in  favor  of  the  heir 
or  next  of  kin  of  the  testator;  but  where 
there  is  no  bargain  between  the  testator  and 
his  devisee,  the  devise  is  good  although  the 
intention  of  the  devisee  is  to  carry  out  what 
he  believes  to  be  a  wish  of  the  testator's 
which  could  not  lawfully  be  made  a  condition 
of   the    devise.     Flood   v.    Ryan    (Pa.),    13- 

b.  Nature  of  legacy. 

What  constitutes  specific  legacy.  —  A 

specific  legacy  is  a  gift  by  xvill  of  a  specific 
article  or  part  of  the  testator's  estate,  which 
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ig  identified  or  distinguished  from  all  other 
things  of  the  same  kind,  and  which  may  be 
satisfied  only  by  the  delivery  of  a  particular 
thing.     Snyder's  Estate  (Pa.),  10-488. 

Specific  designation  of  the  object  of  the 
testator's  bounty  is  essential  to  the  creation 
of  a  specifio  bequest.  U.  S.  Fidelity,  etc., 
Co.  V.  ]>)uglas  (Ky.),  20-«93. 

A  devise  to  the  testator's  vrife  and  sons  of 
particularly  described  parcels  of  real  estate 
with  the  added  words,  "  together  with  _  all 
real  estate  I  may  hereafter  accumulate,"  is  a 
specific  devise  of  the  lands  particularly  de- 
scribed notwithstanding  the  residuary  clause. 
Estate  of  Painter  (Cal.),  11-760. 

What  constitntes  general  legacy.  — 
A  bequest  of  a  stated  number  of  shares  of 
stock  of  a  designated  corporation,  without 
any  reference  to  the  particular  shares  in- 
tended to  be  bequeathed,  is  not  specific,  but 
general.  Palmer  v.  Palmer  (Me.),  19-1184. 
Where  a,  will  making  bequests  of  bank 
stock  does  not  give  to  the  legatees  specific 
shares  of  the  stock,  but  gives  to  each  of 
them  in  general  terms  a  certain  amount  of 
the  stock  without  identifying  any  particular 
shares  or  distinguishing  those  given  from  all 
other  shares  of  the  same  kind  of  stock,  the 
legacies  are  general  and  not  specific.  Sny- 
der's Estate  (Pa.),  10-488. 

'What  constitutes  demonstrative  leg- 
acy. —  A  legacy  made  payable  out  of  the 
proceeds  of  a  claim  which  the  testator  has 
against  the  United  States  government,  and 
which  is  not  collected  until  after  the  tes- 
tator's death,  is  a  demonstrative  legacy. 
Matthews  r.  Targarona   (Md.),  10-153. 

Distinction  between  specific  and 
demonstrative  legacy.  —  The  distinction 
between  a  specific  and  a  demonstrative  legacy 
involves  not  merely  a  technical  question  de- 
pending for  its  solution  solely  upon  the  pre- 
cise language  of  the  bequest,  but  a  sub- 
stantial inquiry  respecting  the  intention  of 
the  testator  as  shown  by  the  terms  of  the 
particular  legacy,  examined  in  connec<;ion 
with  all  the  other  provisions  of  the  will.  A 
specific  legacy  is  a  quest  of  a  specific  article 
or  particular  fund  which  can  be  ^distinguished 
from  all  the  rest  of  the  testator's  estate  of 
the  same  kind,  while  a  general  legacy  is  pay- 
able out  of  the  general  assets  of  the  estate. 
Stilphen,  Appellant  (Me.),  4-158. 

While  a  demonstrative  legacy  partakes  of 
the  nature  of  a  specific  legacy  by  designating 
the  fund  from  which  the  bequest  is  to  be 
made,  there  is  a  valid  distinction  respecting 
the  result  in  case  of  the  failure  of  the  par- 
ticular fund  mentioned.  A  specific  legacy  is 
adeemed  or  lost  by  the  extinguishment  of 
the  speeific  thing  or  failure  of  the  particular 
fund  hequeathed,  while  a  demonstrative  leg- 
acy is  still  payable  out  of  the  general  assets 
if  the  fund  speeifieally  mentioned  fa,ils.  Two 
elements  are  necessary  to  constitute  a  de- 
monstrative legacy,  viz.,  it  must  appear  first 
that  the  testator  intended  to  make  an  un- 
conditional gift  in  the  nature  of  a  general 
legacy,  and  secondly,  the  bequest  must  indi- 
cate the  fund  out  of  which  it  is  payable. 
Stilphen,  Appellant   (Me.),  4-158. 


Circumstances  for  consideration  in 
determining  intent.  —  Whether  a  testator 
had,  when  he  made  his  will,  sufficient  per- 
sonal property  to  satisfy  general  pecuniary 
legacies  without  resort  to  land  claimed  to 
have  been  specifically  devised,  is  a  circum- 
stance bearing  upon  his  intent,  the  sufficiency 
of  his  personalty  for  this  purpose  furnishing 
an  additional  reason  for  holding  a  devise  of 
the  land  specific.  Estate  of  Painter  (Cal.), 
11-760. 

The  question  whether  a  testamentary  gift 
of  real  estate  is  specific  or  general  is  to  be 
determined  by  the  same  tiEsts  as  where  the 
subject  of  the  gift  is  personal  property. 
Estate  of  Painter   (Cal.),  11-760. 

c.  Right  to  accession. 

Specific  legacies. — Specific  legacies  carry 
with  them  all  accessions  by  w.ay  of  dividenij 
or  interest  that  may  accrue  after  the  death  of 
tbf  testator,  unless  the  will  specifies  other- 
wise.    Palmer  v.  Palmer    (Me.),  19-1184. 

Dividends  on  stock  generally  be- 
ciueathed,  as  property  of  legatee.  — 
Dividends  on  stocks  bequeathed  as  gen^r^l 
legacies,  paid  within  a  year  after  the  death 
of  the  testator,  and  after  they  have  been 
transferred  to  the  legatees,  belong  to  the  leg- 
atees, and  not  to  the  estate;  and  therefore 
where  the  shares  are  transferred  to  the  lega- 
tees on  the  books  of  the  company  prior  to  g, 
certain  date,  but  are  not  formally  delivered 
to  them  viptil  later,  the  legatees  are  entitled 
to  a  dividend  declared  to  stockholders  of 
record  on  the  books  of  the  company  on  the 
former  date,  payable  on  the  iay  the  shares 
are  delivered.  Palmer  v.  Palmer  (Me.),  19-! 
1184. 

d.  Payment  of  legacies. 

(1)   Time  for  payment. 

In  absence  of  testamentary  provision. 

—  Ordinarily,  in  the  absence  of  any  provision 
in  a,  will  as  to  the  time  of  payment,  pecuniary 
legacies  are  payable  at  the  end  of  a  year 
from  the  death  of  testator,  without  interest; 
but,  if  not  then  paid,  they  bear  interest  there- 
after. Kingsbury  v.  Bazeley  (N.  H.),  20- 
1355. 

(2)   Priority. 

Preference  by  testamentary  provi- 
sion. —  A  testator  may  give  one  legacy  a 
preference  over  others  in  ease  the  assets  are 
insufficient,  but  the  intent  to  do  so  must  be 
clearly  manifest  upon  a  fair  construction  of 
the  will.  Matthews  v.  Targarona  (Md.), 
10-153. 

Where  a  testator  has  set  apart  a  par- 
ticular fund  for  the  payment  of  a  number  of 
Ifgacies  of  equal  amounts,  the  fair  presump- 
tion, in  the  absence  of  some  definite  state- 
ment to  the  contrary,  is  that  he  did  not  in- 
tend to  give  priority  to  one  or  more  of  the 
legatees  over  the  others,  and  tljat  he  in- 
tended to  give  a  particuliir  fund  to  the  lega- 
tees named,  in  equal  .shares.  Matthews  v. 
Targarona  (Md.),  10-153. 

Priority  beti>ireen  pecuniary  leg^t^e 
Biil  isir  to  undevised  land.  —  The  right 
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of  a  pecuniary  legatee  to  have  his  legacy 
charged  upon  undevised  land  is  sil^erior  to 
the  right  of  the  heir.  Earle  r.  Coberly  (\\'. 
Va.),  17-479. 

Priority  betiveen  legacy  in  consid- 
eration of  relinquishment  of  right  and 
legacy  as  bonnty.  —  The  general  rulfe  is 
that  wkfere  a  general  legAcy  is  given  in  con- 
sideration of  a  debt  owing  to  the  legatee,  or 
in  consideration  of  the  relinquishment  of  any 
right  or  interest,  siieh  as  the  relinquishment 
of  dower,  the  legacy  is  entitled  to  a  prefer- 
ence of  payment  over  other  general  legacies 
which  are  mere  bounties.  Matthfews  r.  ^ar- 
garona  (Md.),  10-153. 

In  ofd^r  to  entitle  a  legatee  to  priority 
over  other  legatees  as  a  creditor,  there  must 
have  been  a  subsisting  valid  debt  at  the  tiine 
of  the  death  of  the  testator.  Matthews  V. 
Tarffiirona   (Md.),  10-153. 

Where  a  legacy  has  been  given  by  reason 
of  a  sense  of  moral  obligsltion,  or  as  com- 
pensation for  services  or  other  favors  ren- 
dered gratuitously  and  for  which  the  testa- 
tor was  under  no  legal  obligation  to  pay, 
there  is  no  such  valuable  considjeratioii  as 
entitles  the  legacy  to  a  priority  of  paymeilt. 
Matthews  v.  Targarona  (Md.),  10-153. 

Burden  of  ^roof  of  priority.  —  A  lega- 
tee who  claims  priority  over  other  legatees 
has  the  burden  of  proviiig  his  right  of  prior- 
ity.    Matthews  v.  Targarona    (Md.),  10-153. 

HUotikire^  of  incumbrattde  Uii  devised 
property  defeating  legacies-  —  A  devisee 
of  real  estate  which  was  encumbered  by  the 
testator  after  the  execution  of  his  will  has 
the  right  to  disappoint  legatees,  pecuniary 
and  specific,  by  having  the  incumbrance  dis- 
charged out  of  the  personal  estate,  where  the 
will  directs  payment  of  all  the  debts  of  the 
testator  and  of  his  funeral  expenses  from 
any  ready  money  or  other  personal  property 
that  he  may  have  at  the  time  of  his  death. 
French  v.  Vradenburg   (Va.)j  8-590. 

(3)   Contribution. 

i^etifreen  lipecific  and  general  leg- 
acies. —  Under  the  California  statute  specific 
devises  and  legacies  are  not  subject  to  con- 
tribution to  the  payment  of  gehei-al  legacies. 
Estate  of  Painter  (Cal.),  1 1-760. 

Contribution  between  widow  elect- 
ing to  iake  bequcs^  and  legacy  in  pay- 
ment of  claim.  —  The  riile  that  a  widow 
who  has  been  given  a  legafcy  in  lieu  of  dowfer 
should  be  allowed  a  preference  over  other 
general  legacies,  even  when  the  legacy  ex- 
ceeds the  value  of  her  dower,  should  not  be 
applied  in  favor  of  a  creditor  where  the  evi- 
dence s^ows  that  the  alleged  consideration 
for  his  legacy  cannot  be  sustained  as  a  sub- 
sisting valid  legal  claim  to  the  aittouiit  of 
the  legacy.     Matthews  v.  Targaroitia    (Md.), 

10-153.     ,  ^        ,  ,      , 

Contribution  between  *-idow  elect- 
ing to  take  bequest  and  devisee  wli6s6 
devise  is  taken  for  testator's   debtS.  — 

If  a  widow  elects  to  accept  a  device  in  li^u 
o|  dower,  she  is  obliged  to  contribute  there- 
fi'om,  under  the  Ohio  statute,  to  the  deViSee 


whose  devise  is  taken  for  the  payment  of  the 
debts  of  the  testdtor.  Allen  v.  Tresseiirider 
(Ohio), '2-W4. 

A  widow  is  entitled  to  th6  advice  of  the 
court  as  to  whether,  if  she  accepts  a  legacy 
ia  lieu  of  dower,  she  will  be  obliged  to  con- 
tribute therefrpm  to  the  devisee  whose  de- 
vise is  tal^en  for  payment  of  the  testatoi''s 
debts.     Allen  v.  Tressenrider  (Ohio),  2-974. 

e.  Interest  on  legacies. 

'Wken  legacy  begins  to  draw  interest. 

—  Pecuniary  legacies  draw  interest  after  oi:o 
year  from  the  death  of  the  testator,  unless 
the  *iil  provides  otherwise,  notwithstanding 
the  provisions  of  the  Vermont  statute  author- 
izing the  I'robate  Court  to  fix  and  extend  the 
time  for  _pa.yment,  as  the  statute  does  riot 
itself  fix  the  time.  In  re  Woodward  (Vt. ), 
d-52i 

f.  Advancements; 

PreSAtai^tidii  that  pk^iuefit^  w^rie  in- 
t^fid^d  as  advbiicdme&t.  —  'The  failure 
of  A  testator  to  rgfei*  in  hiS  cbdifcil  to  a  eon- 
tYaJit  fbf  the  benefit  bf  a  legated;  made  after 
thfe  will  biit  befdi-8  thfe  esdicll,  dSSfe  ridt  give 
ri&ei  to  a  pl'esilmptidH  that  sdch  cOiitfact  was 
iHtendfed  fy  the  testator  to  b6  ill  satisfactibn 
of  the  legacy.  In  re  Toiihgetrhan  (la.),  15- 
245.. 

Where  the  testatbt  ddSB  fiot  Stand  in  Vooo 
parentis  to  a,  legatee  there  ii  ilo  presumption 
that  a  subsequent  benefit  by  *ay  of  ^ayiri^nt 
on  coiitract  is  in  sati&fadtidii  of  th^  legacy, 
uiiless  it  clearly  appears  that  aatisfaotibii  is 
ihteiidad.    /ft  re  Yoiiiigermah  (la.),  lS-245. 

g.  Lapsing  and  ademption; 

IA  ^eAlsihl.  —  Where  a  testatrix  devises 
to  her  husband  property  which  constituted 
the  h6m^stead  of  her  mpthBr,  <  ptbvided  the 
testatrix  at  the  tini'e  of  Kef  dfeath  is  the 
owner  of  such  propferty,  atid  the  will  provides 
fbr  aii  anhiial  allbwattce  for  the  care  and 
mainterianee  bf  the  property  so  lorig  aS  it 
^hall  be  occupied  rightfully  by  ths  hdsband, 
alid  the  liiother  SUrvlves  the  testatrix,  so 
that  the  homestead  does  not  pass  under  a  de- 
visS  to  the  hiiSband,  thg  IfegaSy  for  the  main- 
teiiahce  of  the  prtjperty  lapses  afad  becolhfe^ 
irioperatiVe.  ApplfeBJf  v.  Ajipleby  (Minn.), 
10-563. 

Laii^i^  by  dSatll  df  d^bvliiee  or  lega- 
tee befoi^e  tbUikto^'k  ikkiH.  —  The  New 
York  statute  cbilSlrUed  afld  held  tb  abrogate, 
ih  the  ca§S  df  the  dfeath  bf  a  dhild  b'fefore  the 
tg^tator,  the  fcoiiliilbn-law  ihl4  that  a  devise 
6r  legacy  tb  MIfii  Upsek,  arid  to  substitute 
the  cHildferi  (if  the  deceased  Child  fdf  the  pri- 
ftikfy  object  bf  the  testatoi-'S  bbUntf.  Piriiel 
17.  Bbtjfithaiih  jN.  Y.),  5-239. 

Ih  the  interpl^etation  of  the  Chid  statute 
to  preVerit  the  lapfeiiig  df  a  devise  br  legacy 
when  mkde  "  to  an^  c'hild  br  Wher  relative  df 
the  testator  if  ^ti6h  fchild  or  other  relative 
6hail  have  Mm  dead  at  thfe  tiriife  of  the  mak- 
iiig  bf  the  will,  oi-'  Shall  die  thereafter,  leav- 
ing issfle  stifvii'iTig  th8  testator,"  th^  {jhrase 
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"  other  relative  "  should,  in  accordance  with 
the  maxim  noscitur  a  sociis,  be  restricted  to 
relationships  of  the  character  indicated  by 
the  associated  word  "  child, '  and  regarded  as 
including  those  which  are  consanguineous, 
but  excluding  those  which  are  aflSnitive 
merely.  Sehaefer  v.  Bernhardt  (Ohio),  10- 
919. 

Xotwithstanding  the  Ohio  statute  in  ref- 
erence to  the  prevention  of  the  lapsing  of 
legacies  and  devises,  a  devise  of  real  estate 
bj'  a  wife  to  her  husband  will  lapse  if  his 
death  precedes  hers,  although  he  leaves  the 
issue  of  a  former  marriage  surviving  the 
testatrix.  Sehaefer  v.  Bernhardt  (Ohio),  10- 
919. 

A  legacy  given  in  payment  of  a  debt  by  the 
express  terms  of  the  will  does  not  lapse  by 
the  death  of  the  legatee  before  the  testator, 
but  when  by  the  terms  of  the  will  it  appears 
that  the  intention  of  the  testator  was  to  con- . 
fer  a  bounty,  it  is  not  competent  to  show  a 
different  intent,  and  to  prevent  a  lapse  by 
proof  that  the  legacy  was  given  in  payment 
of  a  debt.     McNeal  v.  Pierce  (Ohio),  4-71. 

Lapse  by  dissolution  of  corporate 
legatee  before  testator's  death.  —  An 
incorporated  church  named  in  a  will  as  lega- 
tee ceases  to  exist  legally  when  it  becomes 
consolidated  with  another  incorporated  church 
under  the  New  York  statute,  and  if  such  con- 
solidation takes  place  before  the  death  of  the 
testator  the  legacy  lapses.  Gladding  v.  St. 
Matthew's  Church   (R.  I.),  1-537. 

Lapse  of  legacy  to  vrite  by  divorce.  — 
A  legacy  in  the  words  "  one-third  to  my  wife, 
Jlary  Brown  Jones,"  does  not  lapse  when  the 
wife  subsequently  to  the  date  of  the  will,  at 
her  own  instance,  obtains  a  divorce  a  mnouU 
matrimonii,  nor  is  such  a  bequest  revoked,  by 
implication,  by  reason  of  the  divorce.  Jones's 
Estate  (Pa.),  3-221. 

Effect  of  ^apse.  —  A  lapsed  share  of  a 
residuary  devise  and  bequest  is  not  primarily 
liable  for  debts  and  charges  against  the  tes- 
tator's estate  in  exoneration  of  the  residuary 
shares  which  take  effect,  but  becomes  intes- 
tate property  and  descends  to  the  testator's 
heirs  at  law.  In  re  Bradley's  Will  (Wis.), 
3-716. 

Ademption  of  specific  legacy  by  fail- 
ure of  fund.  —  A  bequest  to  certain  lega- 
tees of  all  the  sums  of  money  which  may  at 
any  time  become  due  and  payable  to  the  tes- 
tatrix by  or  under  any  insurance  policy  upon 
the  life  of  her  husband,  which  may  thereto- 
fore have  been  issued  in  favor  of  the  testa- 
trix, is  a  specific  and  not  a  general  legacy, 
and  is  adeemed  where,  subsequent  to  the  exe- 
cution of  the  will,  the  husband  dies  and  the 
amount  of  the  policy  of  insurance  on  his  life 
is  received  by  the  testatrix  and  commingled 
with  her  other  funds  and  afterwards  rein- 
vested so  that  after  her  death  the  money  can- 
not be  traced  or  identified  in  the  hands  of  her 
executors.     Nusly  v.  Curtis  (Colo.),  10-1134. 

A  bequest  of  a  certain  sum  of  money  out  of 
moneys  in  the  hands  of  the  brothers  of  the 
testatrix  is  a  specific  legacy  and  is  adeemed 
by  a  failure  of  the  fund.  Stilphen,  Appellant 
(Me.>,  4-158. 


Ademption  of  legacy  of  corporate 
stock  by  sale  by  testator.  —  A  specific 
legacy  of  stock  in  a  corporation  is  adeemed 
where,  after  the  execution  of  the  will,  the 
testator  exchanges  the  stock  for  stock  in  a 
corporation  which  has  succeeded  to  the  rights, 
duties,  and  property  of  the  first  corporation. 
In  re  Slater   (Eng.),  8-141. 

h.  Satisfaction  of  claim  by  legacy  to 
creditor. 

Presumption  of  intention  of  testator. 

—  Where  a  testator  gives  to  a  creditor,  by  a 
will  not  containing  a  direction  to  pay  debts, 
a  general  pecuniary  legac.y  of  a  larger  amount 
than  the  debt,  without  any  time  being  speci- 
fied for  payment  and  without  any  mention 
of  interest,  the  fact  that  the  legacy  is  only 
payable  in  a  due  course  of  administration 
and  after  the  payment  of  debts  and  funeral 
expenses  does  not  take  the  case  out  of  the 
general  rule  that  a  legacy  to  a  creditor  of 
an  amount  equal  to  or  greater  than  the  debt 
is  prima  facie  a  satisfaction  of  the  debt; 
nor  does  the  fact  that  the  creditor  is  ap- 
pointed executor  take  the  case  out  of  the 
rule.     In  re  Rattenherry   (Eng.),  4-457. 

i.  Election. 

( 1 )    Scope   and   application  of   doctrine. 

Existence  of  valid  -will  as  condition 
precedent.  .—  The  West  Virginia  statute 
providing  that  if  a  widow  renounces  her  hus- 
band's will,  or  if  no  provision  has  been  made 
for  her  in  his  will,  She  shall  have  such  share 
of  her  husband's  real  and  personal  estate  as 
she  would  have  had  if  he  had  died  intestate, 
leaving  children,  presupposes  a  valid  will 
which  has  passed  through,  and  survived,  the 
ordeals  of  probate  and  contest.  Freeman  v. 
Freeman    (W.  Va.),  11-1013. 

Rlgbt  of  third  person  to  control  elec- 
tion. —  Under  the  Pennsylvania  statute  pro- 
viding that  any  husband  may,  against  the 
will  of  his  wife,  "  elect  to  take  such  share 
and  interest  in  her  real  estate  and  personal 
estate,  as  she  can  when  surviving  elect  to 
take  against  his  will  in  his  estates,  or  other- 
wise to  take  only  her  real  estate  as  tenant 
by  the  curtesy  "  the  right  of  the  husband  to 
elect  to  take  against  the  provisions  of  the 
wife's  will  is  simply  a  personal  privilege,  and 
not  an  asset  for  the  payment  of  his  debts, 
or  a  right  which  he  can  be  compelled  to  ex- 
ercise so  as  to  discharge  his  trust  liabilities. 
Fleming's  Estate    (Pa.).   10-826. 

Application  of  doctrine  to  devise 
upon  condition  ivhich  has  failed.  — 
Where  a  testatrix  devises  to  her  husband 
certain  property  which  constitutes  the  home- 
stead of  her  mother,  provided  the  testatrix 
at  the  time  of  her  death  is  the  owner  of  such 
property,  and  the  will  makes  bequests  to  the 
mother  which  she  accepts  and  receives,  the 
doctrine  of  equitable  election  does  not  apply, 
as  the  devise  to  the  husband  is  conditioned 
upon  the  testatrix's  ownership  of  the  prop- 
erty,    Appleby  f.  Appleby    (Minn.),   10-563. 
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(2)    What  constitutes  an  election. 

Contest  of  will  by  widow.  —  Where  a 
widow  is  left  a  legacy  in  lieu  of  dower,  the 
fact  that  she  contests  the  will  is  not  to  be 
construed  as  an  election  to  take  dower  if  the 
will  is  set  aside,  or  to  take  the  legacy  if  the 
will  is  sustained,  as  her  rights  are  in  abey- 
ance until  the  determination  of  the  will  con- 
test.    Flynn  i;.  MoDermott  (N.  Y.),  5-81. 

Qualifioation  by  widonr  as  executrix. 
—  The  act  of  u  widow  in  qualifying  as  ex- 
ecutrix under  the  husband's  will  held  to 
amount  to  an  election  to  claim  under  the 
will.     Hoggard   v.  Jordan    (N.   Car.),   6-332. 

A  widow  by  qualifying  as  tlie  executrix  of 
her  husband's  will  and  by  uniting  with  her 
coexecutor  in  foreclosing  the  mortgages  of 
her  husband's  estate,  and  by  buying  in  prop- 
ertj'  for  the  use  of  the  estate,  and  who  has 
done  no  other  act  as  executrix  which  would 
make  it  impracticable  for  her  to  repudiate 
the  will  without  prejudice  to  the  rights  of 
others,  is  not  thereby  estopped  from  electing, 
within  twelve  months,  to  take  dower  or  a 
child's  part  in  the  estate  of  the  deceased  hus- 
band.   Benedict  i;.  Wilmarth   (Fla.),  4-1033. 

(3)    Effect  of  death  before  election. 

Rights  of  executor.  —  Upon  the  death 
of  a  widow  within  the  time  allowed  her  by 
statute  for  electing  whether  she  will  accept 
a  legacy  under  her  husband's  will  in  lieu  of 
dower,  the  right  to  collect  such  legacy  vests 
in  the  executor.  Flynn  v.  McDermott  (N. 
Y.),  5-81. 

(4)    Effect  of  election. 

Election  by  widow  to  take  child's 
part.  —  Where  a  widow  elects  to  take  a 
child's  part  in  her  deceased  husband's  estate, 
and  there  is  one  child  and  heir  of  such  de- 
ceased husband,  Jhe  widow  is  counted  as  a 
child  and  she  will  be  entitled  to  one-half  of 
the  estate  after  the  payment  of  the  costs  of 
the  administration.  Benedict  v.  Wilmarth 
(Fla.),  4-1033. 

Accepting  devise  of  property  as  pre- 
cluding claims  of  remainder  in  other 
property  absolutely  devised.  —  Where  a 
testator,  after  devising  property  owned  by 
him  in  fee  to  one  of  his  two  grandchildren, 
assumes  to  devise  to  the  other  grandchild 
property  in  which  the  testator  has  but  a  life 
estate  and  of  which  the  two  grandchildren 
are  the  remaindermen,  the  devisee  of  the 
property  owned  by  the  testator,  if  he  accepts 
the  devise  with  knowledge  of  all  the  facts, 
is  precluded  from  asserting  a  claim  to  a 
share  of  the  property  devised  to  the  other 
grandchild.  Beetson  v.  Stoops  (N.  Y.),  9- 
953 

Liability  for  debts  and  costs  of  ad- 
ministration. —  Where  a.  widow  elects  to 
take  a  child's  part  in  her  husband's  estate, 
she  takes  such  part  subject  to  the  debts  of 
tlip  <'state  and  the  cost  of  administration  up 
to  and  including  the  point  of  actual  distribu- 
tion.     Benedict  r.  Wilmarth    (Fla.),  4-1033. 

Priority     over    legatees.    —    Where    a 


widow  elects  to  take  a  child's  part  in  her 
husband's  estate,  her  rights  in  the  estate  of 
her  husband  are  superior  to  those  of  the 
legatees  under  the  will.  Benedict  v.  Wil- 
marth  (Fla.),  4-1033. 

Rights  of  devisees  upon  renunciation 
of  will  by  widow.  —  A  testator  devised  to 
his  widow  a  life  estate  in  his  real  estate  and 
provided  that  after  her  death  his  son  Joseph 
should  have  seventy  acres  in  fee  simple,  which 
included  the  homestead;  that  his  son  Enos 
should  receive  the  sum  of  $500  upon  the  death 
of  the  widow  ;  and  that  the  land  remaining 
should  go  in  fee  simple  to  his  other  children 
equally.  The  widow  renounced  the  will  and 
elected  to  take  under  the  law.  By  proceed- 
ings had  for  that  purpose  her  portion  of  the 
real  estate  was  set  apart  to  her  in  fee  simple, 
which  included  the  seventy  acres  devised  to 
Joseph.  An  action  of  partition  was  com- 
menced in  the  District  Court,  in  which  the 
allotment  to  the  widow  was  adopted,  while 
Joseph  was  denied  any  rights  either  under  the 
law  or  the  will.  Held  error.  Fennell  v. 
Fennell    (Kan.),  18-471. 

Where  the  widow  renounces  the  will  of  her 
husband,  and  makes  an  election  by  which  she 
becomes  the  owner  in  fee  of  the  undivided 
one-half  of  all  the  real  estate  of  which  he 
possessed  the  entire  title  at  the  time  of  his 
death,  persons  to  whom  the  will  gives  land 
in  fee  are  entitled  only  to  one-half  of  the 
rent  on  such  land  falling  due  after  the  death 
of  the  testator,  the  widow  being  entitled  to 
the  other  half.     Keays  v.  Blinn  (111.),  14-37. 

Where  a.  widow  renounces  the  will  of  her 
husband  and  elects  to  take  under  the  law, 
and  her  portion  as  provided  by  the  statute  of 
descents  and  distributions  is  set  aside  to  her, 
if  the  estate  is  then  in  such  a  condition  that 
the  remaining  provisions  of  the  will  cannot  be 
enforced  consistently  with  the  intent  of  the 
t/estator  they  will  be  disregarded,  and  the 
remainder  of  the  estate  will  be  distributed 
\inder  the  statute  of  descents  and  distribu- 
tions the  same  as  if  no  will  had  been  made. 
Fennell   v.  Fennell    (Kan.),  18-471. 

(5)   Enforcement  of  rights  by  suit. 

Averment  of  bill.  —  A  bill  by  a  widow 

prayin,ij  that  she  be  decreed  to  be  entitled  to 
a  child's  part  in  her  husband's  estate  held  to 
state  facts  calling  for  the  ascertainment  and 
adjudication  of  the  rights  and  interest  of  the 
parties  in  a  court  of  equity.  Benedict  v. 
Wilmarth   (Fla.),  4-1033. 

j.  Actions  by  legatees  or  devisees. 

Recovery  of  land  by  devisee  under 
foreign  will.  —  A  devisee  under  a  will 
executed  and  probated  in  another  state  can- 
not maintain  a  suit  to  recover  land  held  ad- 
versely until  the  will  has  been  probated  in 
the  state  where  such  land  is  situated.  Chid- 
iey  V.  Brookes  (6a.),  14-975. 

The  title  to  land  in  Georgia  can  pass  by 
devise  only  where  the  will  has  been  probated 
in  that  state  according  to  the  statutes  there- 
of.    Chidsey  v.  Brookes  (Ga.),  14-975. 
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Pleading  In  action  to  establlsli  leg- 
acj^  ks  liefl  On  realty.  —  In  an  action  to 
establish  a  legacy  as  a  lien  upon  real  estate, 
the  ptainliff  must  both  allege  and  prove  non- 
payment. Conkling  v.  WeatherSvaX  (X.  Y.), 
2-740. 

A'daiiifil'blllty  of  eTidente  in  action 
to  tstabliah  legacy  as  lien  on  Irealty.  — 
In  an  action  brought  to  establish  a  legacy 
as  a  lieri  upon  real  estate,  the  oral  declara- 
tiohs  of  the  deceased  devisee  and  mortgagor 
thereof,  made  in  the  absence  of  the  mort- 
gagee hitlny  years  after  the  mortgage  was 
given,  to  the  effect  that  the  legacy  had  not 
beeii  paid,  are  incompetent  to  defeat  a  lien 
of  the  mortgage  when  there  is  no  identity 
of  interest  between  the  mortgagor  and  the 
mortgli.^ee.  Conkling  v.  Weatherwax  (N. 
Y.),  2-740. 

Laclifes  barHng  right  to  recover  leg* 
acy.  -*•  Evidence  reviewed  in  a  suit  to  te- 
dover  a  legacy  arid  held  not  to  show  that  the 
complainant  hjls  been  guilty  of  such  laches  as 
to  bar  his  right  to  recovfet.  Seldeh  v.  Keii- 
nedy   (Va.),  7-879. 

Estoppel  of  legatee  t6  assert  invalid- 
ity df  Will.  J-  Wliere  a  legatee  under  a  non- 
residfeht's  will,  which  has  been  adinitted  to 
original  probate  in  the  state  of  Washingtoil, 
has  riot  only  failed  tb  institute  a  contest 
within  the  time  prfesCribed  by  statute,  but 
has  accepted  his  legad^  Under  the  Will,  aUd 
has  for  an  additional  Valuable  consideration 
released  all  cluims  against  the  estate,  he  is 
estopped  fi-oin  feonfesting  the  will  or  assert- 
ing the  invalidity  of  any  provisibn  tliereof 
in  the  courts  eitliel^  of  Washington  or  of  anv 
other  state.  Rader  v.  Stubblefield  (Wash.), 
10-20. 

Storm  windows  as  fixtures,  see  Fixtures,  3. 


WIRES. 

See  ELECTaiCITY;  fetEGRAPH  AND  TELE- 
PHONES,  10. 

Compgiling  relhoVal  of  telephone  wires,  see 
Ejec^'ment,  1. 

Erection  of  poles  and  wires  in  street  as  ad- 
ditional burden,  see  Eminent  Do- 
main, 6. 

Injury  caused  by  electric  light  wires,  see 
.  Electbicity,  2. 

Liability  for  damage  to  wires  in  moving 
buildings  along  streets,  see  Streets  and 

HIGHWA.TS,  5   d. 
Eefusal   to   remove  telephone   wires   as   tres- 
pass,- see  TrbspaSb,  1. 


IWTTfiBRAWAt. 

Rigiit  to  withdraw  plea  of  guilty,  see  Crim- 
inal liAvy,  6  j  (2). 

Withdrawal  of  charge  as  termination  of 
jprosecution,  see'  Malicious  Prosecu- 
tion, 1  d. 


IVITNESSES. 

1.  Attendance  and  Compensation,  1645. 

a.  Subpoenas,  164S. 

(1)  In  general,  1645. 

(2)  Subpoelia  duces  tecum,  1G4G. 

b.  Compensation,   1646. 

(1)  Persons    entitled    to    cnin- 

pensation,  lUilS. 

(2)  Persons  liable  for  donipo.. 

satiou;    1640. 

(3)  Amount     of    compensatio.., 

1646. 

2.  SwEABlxe  Witnesses,  1647. 

3.  Competency.  1647. 

a.  Determination  of  ^uestioA  df  cdto- 

petenoy  ill  general,  1647. 

b.  Conipeteridy  of  J)artichlar  pefSdlis, 

1847. 

(1)  Parties,  1647. 

(2)  Husband  a«d  wife,  1647. 

(3)  Persons   of   unsound   riliud, 

1648. 

(4)  Persons  tdhvictfed  of  etlihe, 

1648. 

(5)  Ififants,  1648. 
t6)   Atheists,  1'649. 

(7)  Foreigners,  1649., 

(8)  Judicial  oiBcei-s,  1649. 

(9)  Witnesses  not  indorsed  on 

indictment,  1649! 
(IQ)   Waiver  of  objections,  1649. 

c.  Transactions    with    persons    since 

deceased,  1650. 

( 1 )  Persons  incompetent,  1650. 

(2)  Evidence  excluded,  1630. 

d.  Privileged  communications,  1651. 

( 1 )  Between  attorney  and  client, 
1651. 

{2 )  between  physician  and  pa- 
tient,  1652. 

(3)  Between     priest     and     pa- 

rishioner,  165^. 

(4)  Between  busbind  and  wife, 

1652. 

(5)  Who  may  invoke  privilege, 

W53. 

(6)  Persons     prohihited     from 

disclosing         comtouiiica- 
tiona,  1653. 

(7)  Waiver  of  privilege,  1653. 

(8)  Effect  of  refusal  to  waive 
*  privilege,  1654. 

4.  Examination,  1654. 

a.  Mode  of  taking  testimony,  1654. 

b.  Examination  by  court,  1654i 

c.  Mode  of  examination,  1654. 

( 1 )  In  general,  1654. 

(2)  Leading  questions,  1655. 

(3)  Refreshing  memory,  1655. 

d.  Cross-examination,  1655. 

e.  Re-examination,  1656. 

f.  Answers,  1666. 

g.  Privilege  of  witness,  1657i 

(1)  Statutory     abridgment     of 

privilege,  ie57i 

(2)  Who  may  invoke  privilege, 

1657. 

(3)  Manner  of  raising  question 

of  privilege,  16S7. 
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(4)  Determination   of    question 

of  privilege,  1§57. 

(5)  Testimony  privileged,  1658. 

( 6 )  Immunity  as  removing  priv- 

ilege,   1658. 

( 7 )  \Valver  pf  privilege,  1658. 
5.  Cbewbiutx,  Impeachment,  4nd  Cor- 

«Q^:!p^^AIIQ^■,  i(i59. 

a.  Credibility,  1059, 

(1)  Ingeneralj  1659. 

(2)  As  question  for  jury,  1659. 

(3)  Instructions,    16591 

b.  Impeachment,  1660. 

(1)  Impeaching  one's  own  wit- 

ness, 1660. 

(2)  Impeaching  evidence,  1660. 

(a)  In  general,   16G0. 

(b)  Contradictory    state- 

ments, 1661. 
(e)   Bias,  1662. 

(d)  Convietion  of  crime, 

1662. 

(e)  Indictment  for  crime, 

1663. 

(f)  Involuntary      confes- 

sion,  1663. 

(g)  Attacking    character 

or  reputation,  1663. 

c.  Corroboration,  1668. 

Absence  of  witness  as  ground  for  continu- 
ance, see  Cmminal  Law,  6  d    (2). 

Attesting  witnesses,  see  Deeds,  1  b  (3)  ; 
Wills,  3  e. 

Comments  on  failure  of  accused  to  testify, 
see  Criminal  Law,  6  p. 

Commitment  for  contempt  while  on  witness 
stand,  see  Tbial,  5. 

Competency  in  probate  proceedings,  see 
WHA3,  "  g. 

Competency  of  husband  tp  testify  in  favor  of 
wife  in  action  for  personal  injuries  un- 
der circumstances  constituting  a  crime, 
see  Assault  and  Battery,  2  1. 

Competency  of  witnesses  in  rape  cases,  see 
Rape,  2  c. 

Corroboration  of  prosecutrix  in  seduction 
case,  see  Seduction,  2  c    (3K 

Credibility  as  affected  by  intojfication,  spe 
Drunkenness  and  Intoxication,  3  d. 

Detectives  as  witnesses,  see  Detectives. 

Examination  on  commission,  see  Depositions. 

Exemption  of  nonresident  witness  from  ser- 
vice of  process,  see  Summons  and 
Process,  3. 

Ejfpressjon  in  title  of  subject  of  statute  mak- 
ing wife  competent  witness  ag^'inst  hus- 
band, see  Statutes,  3  b. 
False  Swearing,  see  Perjury. 

Fees  of  witnesses,  see  Costs,  8. 
Impeachment  of  witness,  see  Incest,  4  c. 

ndorsement  of  names  of  witnesses  on  in<Jict- 
ment,   see  Indictments  and  iNroBMA,- 
rioNS,  8. 
Instructions    as    to    failure    of    accused    to 

^esti^,  see  Cbiminai,  Law,  6  q    (4), 
Limiting  number  of  witnesses,  seeTRi^LL,  ?  c. 
Neqessity    of    calling    all    eye-witnesses    in 
criminal  case,  see  Criminal  Law,  6  m 

Necessity  of  corroboration,  sec  BASTAisDy. 


Necessity  of  examining  all  witnesses  indorsed 
on  indictment,  see  Criminal  Law,  6  ni 

Objections   to  competency,   see   Depositions. 

Placing  witnesses  under  rule  in  criminal 
cases,  see  Criminal  Law,  6  rii  ( 3 ) . 

Power  of  appellate  court  to  relieve  against 
failure  of  defense  by  death  of  sole  wit- 
ness, see  ApppAL  ANP  fiHRPR,  Ja  a. 

Power  of  insurance  egmtpi^aipuers  t9  compel 
attendance,  see  Fires,  s, 

Preventipg  witness  frpii)  testifying,  ^ee  Em- 

BRACPRY. 

Privilege  as  ground  for  refusal  of  discovery, 

see  I;)iscqvi;ry. 
Privilege    of    witness,     see     CoNSTlTU'fiONAi, 

Law,  15;  Grand  Jury,  5  c, 
Refusal  to  answer  questipn?  as  qonteeipt  of 

cQurt,  see  Contempt,  I  k. 
Refusal  to  answer  questions,  see  DePOainoNS, 

4  e. 
Removal  of  ipcompetenoy  as  ground  fpr  new 

trial,  see  New  Trial,  2  b   (2J. 
Right  of  accused   to  confront  witnesses,  see 

Criminal  Law,  6  c   (6). 
Right  to  examine  witness  not  indorsed  on  in- 
dictment, see  CRIMINAL  LAW,  6  m   (4). 
Right   to  examine   witnesses   on   preliminary 

examination,  see  Criminal  Law,  4. 
Tampering  with   witnesses,  see  Obstkucting 

Justice. 
Words  •  spoken    in    judicial    proceedings    as 

privileged,  see  Libel  and  Slander,  3  b. 

1.  Attendance  and  CoMPENSAmoN. 


(1)    In  general. 

Validity  of  subf  oevp,.  -r  A  subpoena  is- 
sued by  a  magistrate  having  criminal  juris- 
diction, which  does  not  name  or  describe  any 
person  as  defendant  as  required  by  law,  and 
does  not  state  the  crime  committed,  but 
which  merely  recites  that  the  magistrate  is- 
suing it  has  "reason  to  suppose  an  offense 
has  been  committed  '  and  "  fqr  the  purpose 
of  investigating  whether  it  has  been  com- 
mitted "  commands  the  witness  to  attend  be- 
fore the  magistrate,  is  void  on  its  face,  and 
calls  for  obedienee  to  its  commands  on  the 
part  of  no  one.  People  u.  Wyatt  (N.  Y.) 
9-972. 

Right  of  witness  to  ignore  yoid  sub- 
poena. —  Where  a  void  subpoena  is  issued  in 
a  criminal  investigation,  the  witness  is  pot 
entitled  to  a  writ  of  prohibition  restrainng 
further  proceedings  in  the  investigation,  as 
he  may  lawfully  refuse  to  obey  the  subpoena, 
and  if  any  attempt  to  punish  him  is  made  he 
has  a  complete  remedy  in  a  writ  of  habeas 
corpus.     People  f.  Wyatt  (N.  Y.),  9-972. 

EztratevritoviiOt  force.  —  A  subpcena  is- 
sued by  a  state  court  has  no  extraterritorial 
fprce,  and  therefore  canijot  compel  the  at- 
tejidarjce  of  a  nonresjdent  witness  served  in 
the  st8|te  of  his  residence.  State  eto  rcl 
Suter  V.  Wilder   (IVIp.),  7-418. 

Duty  of  accused  to  U*ue.  —  Jf  the  4«- 
fendant  in  a  criminal  action  desires  to  rely 
upon    the    attendance   of   witnesses   under    a. 
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subpoena  by  the  state,  he  may  notify  them 
Kiid  the  court  of  such  fact,  or  may  cause  them 
to  be  subpoenaed  in  his  own  behalf.  He  has 
no  right  to  rely  upon  the  attendance  of  a 
witness  merely  because  the  state  may  have 
(■raised  a  subpoena  to  issue  for  such  witness. 
State  V.  Campbell   (Kan.),  9-1203. 

(2)    Subpoena  duces  tecum. 

Sufficiency  of  subpoena.  —  A  subpoena 
(ir.ees  tecum  must  describe  with  reasonable 
cL'itainty  the  documents  required,  and  it  must 
ijipear  that  such  documents  contain  material 
(vidence.  American  Car,  etc.,  Co.  v.  Alexan- 
ilria  Water  Co.   (Pa.),  15-641. 

Jn  the  absence  of  all  particularity  in  speci- 
lying  what  is  wanted,  and  in  the  absence  of 
a  showing  of  materiality,  an  objection  to  a 
-ubpoena  duces  tecum  requiring  the  produc- 
tion of  a  list  of  the  persons  with  whom  the 
(ilaintiff  has  made  contracts  during  the  year, 
is  properly  sustained.  American  Car,  etc., 
Co.  V.  Alexandria  Water  Go.   (Pa.),  15-641. 

b.  Compensation. 
(1)    Persons  entitled   to   compensation. 

Public  officers.  —  Chapter  183  of  the 
[Kansas]  Laws  of  1907,  providing  that  cer- 
tain public  oflScers  shall  not  be  entitled  to 
witness  fees  in  certain  cases,  does  not  de- 
prive the  officers  named  of  the  equal  pro- 
tection of  the  laws  and  operates  uniformly 
throughout  the  state.  Claflin  v.  Board  of 
Co.  Com'rs  (Kan.),  19-168. 

Wife  of  party.  —  The  wife  of  a  litigant 
is  entitled  to  mileage  and  per  diem  the  same 
as  any  other  witness  would  be  for  the  same 
travel  and  attendance.  Anderson  v.  Fergu- 
son-Bach Sheep  Co.   (Idaho),  10-395. 

Employees  of  corporate  party.  —  It  is 
no  ground  for  disallowing  the  fees  and  mile- 
a.ze  of  witnesses  attending  under  a  subpoena 
t'lat  they  are  the  employees  of  a  corporation, 
the  party  for  whom  they  have  been  sub- 
pcenaed.  Parsons  Band  Cutter,  etc.,  Co.  v. 
Sciscoe  (la.),  6-1015. 

Witness  from  without  jurisdiction.  — 
Under  the  provisions  of  the  Idaho  statute  a 
witness  who  resides  in  an  adjoining  county 
and  more  than  thirty  miles  from  the  place  of 
the  trial  is  not  obliged  to  attend  in  response 
to  a  subpoena,  but  the  privilege  of  disobeying 
the  subpoena  is  personal  to  the  witness,  and 
if  he  sees  fit  to  waive  the  privilege  and  at- 
tend and  testify  he  is  entitled  to  his  mileage 
for  actual  and  necessary  travel  within  the 
state,  the  same  as  any  other  witness  who  has 
attended  under  a  compulsory  process.  An- 
derson V.  Ferguson-Bach  Sheep  Co.  (Idaho), 
10-395. 

Under  the  Missouri  statutes  a  nonresident 
witness,  who  is  served  at  the  place  of  his 
residence  in  a  foreign  state  with  a  subpoena 
commanding  him  to  appear  at  the  trial  of 
a  criminal  cause  in  a  domestic  state,  is  not 
entitled  to  mileage  from  his  place  of  resi- 
dence to  the  place  of  the  trial.  State  ex  rel. 
Suter  i;.  Wild  er(Mo.),  7-158. 


AVitness  not  called  or  appearing  1^ 
court.  —  It  is  no  ground  for  disallowing  the 
fees  and  mileage  of  attending  witnesses,  sub- 
poenaed in  good  faith  but  not  called,  that  the 
witnesses  did  not  appear  in  open  court,  or 
that  the  counsel  for  the  party  fo:  whom  tlicy 
were  called  failed  to  disclose  their  presence 
when  questioned  thereabout  by  the  opposing; 
counsel.  Parsons  Bank  Cutter,  etc.,  Co.  c. 
Sciscoe   (la.),  6-1015. 

(2)    Persons  liable  for   compensation. 

Iiiability  of  county  for  witness  fees 
of    defendant   in  criminal   prosecution. 

—  As  a  county  cannot  be  subjected  to  any 
liability  for  services,  except  in  pursuance  of 
statute,  and  as  there  is  no  statute  author- 
izing a  county,  or  any  one  on  its  behalf,  to 
employ  an  expert  witness  in  a  criminal  case 
to  give  testimony,  on  behalf  of  the  defendant, 
involving  special  investigation  and  labor,  it 
follows  that  a  county  is  not  liable  to  such 
witness  for  anything  in  excess  of  the  statu- 
tory fee,  even  if  it  is  liable  for  that.  Philler 
V.  Waukesha  County  (Wis.),  17-712. 

Before  any  liability  can  arise  on  the  part 
of  a  county  for  the  statutory  fees  of  a  wit- 
ness on  behalf  of  the  defendant  in  a  criminal 
case,  there  must  be  a  certificate  of  the  clerk 
of  the  court  showing  his  right  to  such  fees, 
based  on  an  order  by  the  court  or  a  judge 
directing  the  issuance  of  process  to  compel 
his  attendance.  A  complaint  in  an  action 
to  recover  such  fees,  which  does  not  show  the 
issuance  of  a  certificate,  or  the  making  of 
such  an  order,  fails  to  state  a  cause  of  action. 
Philler  v.  Waukesha  County   (Wis.),  17-712. 

(3)   Amount  of  compensation. 

Right  of  expert  witness  to  additional 
compensation.  —  Any  witness,  whether  ex- 
pert or  otherwise,  whose  attendance  is  re- 
quired by  subpoena,  is  bound  to  attend  and 
testify  to  such  facts  as  are  within  his  knowl- 
edge, even  though  it  may  have  required  pro- 
fessional learning,  study,  or  skill  to  ascer- 
tain those  facts,  and  for  such  attendance  and 
testimony  the  witness  is  not  entitled  to  any- 
thing beyond  the  statutory  fee.  Philler  v. 
Waukesha  County   (Wis.),'  17-712. 

A  witness,  whether  expert  or  otherwise,  is 
not  bound  by  a  subpoena  alone  to  equip  him- 
self by  labor  or  special  investigation  with 
ability  to  testify  to  an  opinion,  or  to  a  fact 
which  can  be  ascertained  only  by  special  in- 
vestigation, and,  consequently,  from  the  mere 
subpoena  and  compulsion  to  testify,  no  im- 
plied contract  arises,  on  the  part  of  any  one, 
to  pay  the  witness  anything  in  excess  of  the 
statutory  fee.  When,  however,  the  witness, 
by  request,  performs  work  in  preparation  or 
qualification  to  enable  him  to  testify,  an  im- 
plied contract  may  arise,  as  against  the  party 
making  the  request  to  pay  him  additional 
compensation,  or  an  express  contract  for  ad- 
ditional compensation,  will  be  valid,  Philler 
V.  Waukesha  County   (Wis.),   17-712. 

Under  thp  Ontario  statutes  a  witness  called 
as  isn  o\-;iert,  whether  or  not  he  is  a  member 
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of  one  of  the  learned  profesaions,  cannot,  on 
tlie  ground  that  he  has  not  been  paid  his  fee 
for  the  opinion  he  is  called  on  to  give,  refuse 
to  testify  as  to  any  matter  relevant  to  the 
issues  as  to  which  he  is  competent  to  speak, 
though  it  is  necessary  for  him  to  use  his 
technical  knowledge  or  skill  in  order  to  an- 
swer the  questions  put  to  him,  where  he  has 
not  been  required  to  qualify  himself  to  give 
an  opinion  by  an  examination  of  the  person 
or  thing  as  to  which  his  opinion  is  asked  or 
by  doing  anything  else  requiring  study  or 
preparation.  Butler  v.  Toronto  Mutoscope 
Co.   (Ont.),  5-992. 

2.  Swearing  Witnesses. 

Necessity  of  s-wearing.  —  To  permit  a 
witness  in  a  criminal  case  to  testify  on  be- 
half of  the  government  without  being  sworn 
is  a  violation  of  the  legal  rights  of  the  de- 
fendants entitling  them  to  a  new  trial,  al- 
though the  question  is  not  raised  until  after 
the  verdict,  where  the  defendants  and  their 
counsel  have  no  knowledge  of  the  fact  that 
the  witness  has  not  been  sworn.  Langford 
V.  United  States   (Ind.  Ter.),  4-1021. 

Waiver  of  oath.  ^  Where  a  police  com- 
missioner, in  trying  a  policeman  under  sev- 
eral charges,  swears  a  witness  who  is  called 
to  testify  against  the  defendant  as  to  one  of 
the  charges,  but  inadvertently  omits  to  swear 
the  witness  when  he  is  recalled  to  testify  as 
to  another  charge,  the  defendant,  if  he  is 
aware  of  the  omission,  waives  the  necessity 
of  the  oath  by  failing  to  object  to  the  recep- 
tion of  the  testimony.  People  ex  rel.  Niebuhr 
V.  McAdoo  (N.  Y.),  6-56. 

3.  Competency. 

a.  Determination  of  question  of  competency 
in  general. 

Examination  of  witness  by  court.  — 

Where  an  objection  is  made  as  to  the  com- 
petency of  a  witness  to  testify,  the  court 
should  examine  the  witness  for  the  purpose 
of  determining  his  competency,  and  may  call 
and  examine  other  witnesses  touching  such 
question.      State  v.  Simes   (Idaho),  9-1216. 

Scope  of  examination.  —  The  examina- 
tion of  a  person  offered  as  a  witness  for  the 
purpose  of  testing  his  competency  should  'be 
made  with  special  reference  to  the  scope  of 
the  inquiry  and  the  subject-matter  about 
which  the  witness  is  to  testify.  State  v. 
Simes   (Idaho),  9-1216. 

b.   Competency  of  particular  persons. 

(1)    Parties. 

In  action  against  assignee  of  part- 
nership. —  Under  the  Florida  statute  (Gen. 
St.  1906,  §  1505)  a  plaintiff  in  an  action  is 
incompetent  to  testify  "  in  regard  to  any 
transaction  or  communication  between  such 
witness "  and  a  member  of  the  partnership 
of  which  the  defendant  is  the  assignee,  where 
the  action  is  against  the  assignee.  Hiller  v. 
Ray  (Fla.),  20-1162. 


Proponnder    of   will    for    probate.    — 

In  proceedings  to  prove  a  will,  the  pro- 
pounder  is  not  an  incompetent  witness  be- 
cause interested  in  the  result  of  the  suit. 
Mclntyre  v.  Mclntyre   (Ga.),  1-606. 

(2)   Husband  and  wife. 

Common-law  rule.  —  At  the  common 
law  neither  the  husband  nor  wife  could  b;^ 
witnesses  for  or  against  each  other,  except  in 
case  of  necessity  as  where  the  offense  ia  di- 
rectly against  the  person  of  the  wife.  A'. 
parte  Seville  (Fla.),  19-48. 

The  common  law  made  no  distinction  be- 
tween the  incompetency  of  one  spouse  to  tes- 
tify for  or  against  the  other  as  a  matter  of 
disability,  and  incompetency  as  a  matter  of 
privilege.     Ex  parte  Seville   (Fla.),  19-43. 

Statutory  rule.  —  Sy  statutes  in  Florida 
the  husband  and  the  wife  are  made  competent 
and  compellable  witnesses  for  or  against  each 
other  in  both  civil  and  criminal  cases.  Ex 
parte  Seville   (Fla.),  19-48. 

Validity  of  statute.  —  The  rules  of  evi- 
dence pertain  to  the  remedy  and  may  be 
changed  at  the  will  of  the  legislature,  and 
therefore  a  statute  which  permits  a  wife  to 
testify  against  her  husband  is  not  subject  to 
the  objection  that  it  is  unconstitutional  as 
being  a  revolution  in  the  law  of  evidence. 
People  c.  Sraun   (111.),  20-448. 

Competency  of  wife  of  one  defendant 
as  witness  for  codef endants.  —  In  an  ac- 
tion against  several  defendants  for  a  tort,  in 
which  the  jury  may  find  in  favor  of  one  de- 
fendant and  against  the  others,  the  wife  of 
one  defendant  is  competent  to  testify  for  the 
others,  the  court  instructing  the  jury  that 
the  testimony  can  be  considered  only  as  to 
defendants  other  than  her  husband.  Dovey  v. 
Lam  (Ky.),  4-16. 

Woman  living  in  adulterous  cohabi- 
tation as  within  rule.  —  Where  a  lawfully 
wedded  woman  lives  in  adulterous  cohabita- 
tion with  another  man  during  the  life  of  her 
husband,  she  is  not  the  common-law  wife  of 
such  other  man,  and  therefore  may  testify 
against  him  on  his  prosecution  for  murder. 
State  V.  Hancock   (Nev.),  6-1020. 

Husband  and  wife  jointly  indicted. 

Where  husband  and  wife  are  jointly  indicted, 
if  they  are  tried  together  each  may  testify 
for  himself;  but  where  they  are  tried  sepa- 
rately one  cannot  testify  for  the  other.  Al- 
len V.  Com.  (Ky.),  20-884. 

Wife  of  claimant  against  estate.  — 
Under  the  Colorado  statutes  providing  that 
"  neither  parties  nor  persons  who  have  an 
interest  in  the  event  of  an  action  or  proceed- 
ing shall  be  excluded  "  as  witnesses,  and  that 
"  no  party  to  any  civil  action  ...  or  person 
directly  interested  in  the  event  thereof,  shall 
be  allowed  to  testify  therein  .  .  .  when  any 
adverse  party  sues  or  defends  as  the  .  .  . 
administrator  ...  of  any  deceased  person," 
the  wife  of  a  claimant  against  the  adminis- 
trator of  a  deceased  person  is  a  competent 
witness  in  behalf  of  her  husband  in  a  pro- 
ceeding upon  the  allowance  of  the  claim  Sut- 
ler r.  Phillips  (Colo.),  12-204. 
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Co^yetency  of  wife  iv  ^rosepqtfon  qf 

tfj^t  -Jp  ir^qe.  —  In  a  prosecution  ag^injt 
the  husband  for  assault  witlj  int?nt  tp  ppip- 
mit  rape  upon  his  wife  the  wife  is  not  a  com- 
petent witness  against  him.  Frazier  v.  State 
(Tex.),  13-49Y.  "    '  '' 

Oompetency  of  lawful  wife  in  prose- 
cution for  bigamjF.  —  In  a  prosecution  far 
bigamy  the  former  spouse  of  the  accused  is 
not  a  competent  witness  against  the  accused, 
as  bigamy  is  not  a  crime  committed  by  one 
spouse  against  the  other,  within  a  statute 
providing  that  one  spouse  shall  not  be  ex- 
amined against  the  other,  but  creating  an  ex- 
ception in  the  case  of  n  prosecution  "  fo,r  a 
crime  committed  by  one  against  the  other." 
State  V.  Kni£Fen  (Wash'.),  12-rll3. 

Gompetenegr.  of  xrife  in  prosecution 
for  murder  of  child  b]r  husband.  -•  A 
Wife  is  not  a  competent  witness  against  her 
husband  in  a  prosecution  against  him  for 
the  murder  of  his  infant  child  at  the  age  otf 
fourteen  months,  though  the  same  pistol  ball 
killed  the  child  and  wounded  the  wife  while 
the  child  was  in  her  arms.  State  t;.  Wopdrow 
(W.  Va.),  6-180, 

W^at  is  not  testimony  against 
spouse.  —  In  a  proceeding  to  eject  the  occu- 
pant of  a  tenement  house,  resisted  op  the 
ground  that  the  defendant  was  not  to  repiove 
until  a  settlement  with  him  was  made,'  the 
testimony  of  his  wife  that  she  had  frequently 
heard  him  say  that  he  would  be  willing  to 
go  if  he  could  get  a  satisfactory  settlement 
is  not  testimony  against  her  husband  and  on 
that  account  inaihuls^ible.  Mead  «.  Owen 
(Vt.),  13-231. 

Xietter  from  husband  to  wife  inter- 
cepted by  third  pecsou.  —  A  letter  written 
hj  a  husband  and  addressed  to  his  wife  con- 
taining matter  higlily  incriminatopy  against 
tKe  husband,  if-  intereepted  by  a  third  person 
while  in  the  hands  of  one  to  whom  the  hus- 
band intrusted  it  for  delivery,  is  not  a  privi- 
leged communication,  and  when  offered  by  the 
third  person  is  admissible  in  evidence  against 
the  husband.  Hammons  v.  State  (Ark.),  3- 
913. 

CalUmg  wife  and  compelling  defend- 
ant to  raise  objection  as  error.  ^.-  In  a 
prosecution  for  murdej  it  is  error  for  the 
co.urt  to  permit  the  state  to  call  the  wife  of 
the  defendant  as  &  witness  and  thereby  force 
the  defendant  to  objfect  to  her  testimony  as 
incompetent.     Moore  i".  State    (Tex.),  2-'878. 

Effect  of  divorce.  —  Where  the  plaintiff 
in  an  action  for  alienation  of  affections  offers 
a  witness  in  his  behalf  and  the  defendant  ob- 
jects to  her  testifying  on  the  ground  that  she 
is  the  wifa  of  the  plaintiff,  it  is  not  error  for 
the  court  to  admit  in  evidence  the  decree  Of 
divorce  for  the  purpose  of  showing,  that  the 
marital  relations  existing  between  them  have 
been  dissolved,  and  that  she  is  a  competent 
witness  for  the  plainti#i  Easterly  ii.  Gater 
(Okla.),   10-888. 

(3)  Parsons  of  unsound  mind. 

In  general.  —  Incapacity  to  give  intelli- 
gent and  legal  consent  to  the  commission  of 


an  iipt  dpgs  qpt  neeesg^rijy  imply  incapacity 
thereafter  tp,  narrate  CDPiegtly  and  truthfully 
t\\e  facts  fonstituting  the  commission  of  the 
«ict.     State  ii.  Simes   (Idaho),  9-1816. 

Ejcteni  Bf  u^so^qdnft^S  veqvir«d  to 
VRu^er  i^icqmpetent,  -r-  Under-  the  Idaho 
statute  which  prpvideg  t^hat  persi^s  ".of  un- 
sound nfiind  a,t  the  tipie  pf  their  production  " 
cannot  be  witnesses,  a  person  wtp  can  p ppre- 
feend  tl^e  obligation  pf  an  path  and  is  capable 
pr'  giving  a  f^iirly  eprrect  aecQunt  of  the 
t.i'inS«  he  has  seen  oj  l^eard  is'  competent  "as 
a  witness,  although  he  may  be  afflicted  with 
some  form  of  insanity.  State  v.  Simes  ( Idaho ) , 
9-1216. 

(4)   Persons  convicted  of  crime. 

7^1o9s  not  pardoned  or  punished>  ^ 

Under  the  'V^iTginia  st.atute  providing  that 
'■  a  person  convicted  of  felpny  shall  not  be  a 
witness,  unless  he  has  been  pardoned  or  pun- 
i^ad  therefor,"  a  person  who  has  been  con- 
victed ^f  a  felpny  and  has  been  subjected  to 
a  sentence  of  fine  and  imprisonment  there- 
for is  not  a  competent  witness  unless  he  has 
paid  the  fine  and  costs  of  the  prosenution, 
even  though  he  has  seryed  out  his  term  of 
iniprispnwent  and  Has  been  held  |or  an  ad- 
ditional ternx  under  a  papm  prg  fine.  Quil- 
Ijn  I'-  Commonwealth   (Ya.),  8.-818. 

Conipctency'  in  state  court  of  person 
fo^viftecl  in  fc^eitftl  co.urt.  —  A  person 
is  nPt  disqualified  as  a  witness  in  a  state 
(spuvt  pf  Virginia  by  reason  of  haying  been 
flp.n.vifited  pf  perjury  in  a  federal  court  sitting 
in  that  state.  The  staff  statute  (Coditt  Va. 
1904,  §§  3743,  3898)  so  disqualifying  persons 
who  have  been  convicted  of  perjury  refers 
only  to  convietioiis  in  the  state  courts,  and 
the  federal  statu,^^  (Rev.  St.,  §  5ZJ^ii;.  5i  Fe(l.- 
St.  Ann.  701)  on  the  subject' a&e'ts  witnesses 
in  the  federal  courts  only.  Samuels  v.  Com- 
monwealth   (Ya..),  19-.S80. 

What  are  "  criminal  offenses."-^With- 
in  the  meaning  of  a  statute  relating  to  the 
Gonjpeteney  arid  impeachment  of  witnesses, 
the  term  "criminal  offense"  includes  mis- 
demeanors as  well  as  felonies,  but  does  not 
include  offenses  punishable  under  municipal 
ordinances.     Koch  v.  State   (Wis.),  5-389. 

Manner  of  proving  conviction.  In 

the  absence  of  a  controlling  statute  on  the 
subject,  the  incompetency  bf  a  witness  by 
reason  of  his  prior  conviction  of  felony  can- 
not be  shown  upon  his  examination,  but  onty 
by  a  production  of  the  record  or  of  an  exem- 
plified copy  thereof.  Else  v.  United  States 
(U.  S,),  7-16ft. 

(5)   Infants. 

y.'f  SW,??*V  —  An,  ^nfant  is  not  incom- 
petent to  testify  because  it  U  not  m^de  to 
appea,r  tljat.  the  \yltness  unders;tan,ds  tha,t  the 
obligation  to  spells  tlje  truth  on  the  witness 
stand  is  grea<jer.  tha,n  a,t  other  places,  th^e 
s.oli??n\fy  <?S  the,  occasion  an,d,  the  admini's- 
<(iatlW  of  tbe  oatl?  being  relied  upon  by  the 
law  to  impress  the  witne??  with  the  duty  of 
testifying  truthfully.  Slate  v.  Meyer  (la.), 
14-1. 
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The  (liscvftion  of  the  trial  court  in  adtnit- 
ting  the  teotimony  of  a  child  eight  years  tt 
age  who  has  attended  school,  has  been  taught 
to  say  her  prayers,  and  answers  that  if  she 
does  not  tell  the  truth  she  will  go  to  the  bad 
place,  will  not  be  reviewed  on  appeal  where 
the  testimony  itself  does  not  show  her  to  be 
incompetent.  State  v.  Jeflfries  XMo.),  14- 
5£4. 

No  error  is  committed  in  admitting  the  tes- 
timony of  a  child  six  years  old,  who  although 
unable  to  define  the  words  "  oath  "  and  ''  tes- 
timony," shows  an  adequate  sense  of  the 
wickedness  of  telling  a  falsehood  and  of  the 
duty  of  speaking  the  truth.  State  v.  Meyer 
(la.),  14-1. 

Intelligence  as  proper  test.  —  Intelli- 
gence and  not  age  is  the  proper  test  by  which 
the  competency  of  an  infant  as  a  witness 
must  be  determined,  and  where  it  appears 
that  such  infant  had  sufficient  intelligence 
to  receive  just  impressions  of  the  facts  re- 
specting which  he  is  to  testify,  and  sufficient 
capacity  to  relate  theni  correctly,  and  has 
received  sufficient  instructioii  to  appreciate 
the  nature  and  obligatipn  of  an  oatji,  he 
should  be  adinitted  to  testify.  Clinton  v. 
State   (Fla.),  12-150. 

Presqinp-^ifin  of  inepjinp^teiicjf  from 
age.  —  In  Nebraska  no  age  is  fixed  by  the 
statute  below  which  a  child  is  presumed  to 
bn  incompetent  to  testify  ;>nd  there  is  ii,o  ivl? 
of  law  outside  of  the  statute  that  a  child 
six  years  of  age  is  incompetent.  In  such  a 
case,  if  the  opposing  party  challenges  such 
witness  on  the  sole  grpwnd  of  age,  without 
requesting  an  examination  of  such  child  by 
either  court  or  counsel  torching  its  compe- 
tency, the  obJiBction  is  properly  overruled. 
Evers  v.  State   (Neb,),  19-96, 

Duty  of  court  to  i?»vestigate  as  to 
competency.  —  It  is  the  duty  of  the  trial 
court  where  an  ipfant  of  tender  years  is 
offered  as  a  witness,  especially  in  a  criminal 
case,  to  examine  him  and  ascertain  whether 
lie  has  sufficient  intelligence  ^nd  ijndersta^di- 
ing  of  the  nature  and  obligation  of  an  oath 
to  be  a  competent  witness,  ftnd  such  investi- 
gation should  be  carried  far  enough  to  ijiake 
the  infa,nt's  cofflpetency  {ippa^ent.  CUntpu  v. 
State   (Fla.),  12-150, 

Discretion  of  court  in  pern^itting  ^■p 
amination.  — r  Where  it  appears  to  the  triaj 
judge  that  an  infant  offered  as  a  witness  does 
not  sufficiently  understand  the  nature  and 
obligations  of  an  oath«  it  is  within  his  dis- 
cretion to  permit  such  wfan,t  to  be  propjerly 
uistructed  in  that  respect  and  afterward  to 
be  sworn,  provided  such  infant  is  of  sufficient 
age  and  intellect  to  receive  instructioi).  Clin- 
ton •i^  State   (Fla.),  12-150. 

Whether  an  infant  of  tender  ye£(,rs  ha? 
sufficient  mental  capacity  Jind  sense  of  moral 
obligation  to  be  competent  ^s  a  vyitwss  ^s  ^ 
question  for  tli,e  discretion  of  the  trial  judge, 
and  his  ruling  in  tha,t  regg-rd,  will  not  be  dis- 
turbed by  an,  appellate  court,  except  in  qase 
of  a  manifest  abuse  of  discretipni  or  vnhere  tlj,e 
Vittiess  is  a(imi,tted  or  rejected,  upon  an  er- 
rpneous  view  of  a,  legal  principle.  Clinton 
V.  State  (t'la,),,  12-],5()», 
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The  trial  judge  is  vested  with  a  discretion 
in  passing  on  the  competency  of  an  infant  to 
testify,  and  iiis  decision  will  not  be  disturbed 
on  appeal  save  on  a  clear  abuse  of  disoretion. 
State  »;.  M«yer  (la.),  14-^1. 

(6)   Atheists. 

Statntcry  rule,  -p.-  In  Florida  th^  CQia- 
mon-law  rule  as  to  the  religious  qualifica- 
tions of  witnesses  has  Jjeen  changed,  and 
neither  belief  in  a  Supreme  Being  nor  in  Di- 
vine punishment  is  requisite  tQ  the  cpnipe- 
tency  of  a  witness.  Clinton  v.  State  (Fla.), 
12-150. 

( 7 )   Foreigners. 

Japanese.  >r-  An  adult  citizen  of  tbe  em- 
pire of  Japan  is  prima  facie  competent  t" 
take  an  oath  and  testify  in  the  courts  pf  Ne- 
braska. If  a  litigant  conceives  that  such  a 
witness  does  not  understand,  or  will  not  give 
heed  to  the  oath  administered,  he  may  inter- 
rogate the  witness  before  he  is  sworn,  or 
prove  his  incompetency  by  other  relevant  evi- 
dence. If  he  fails  to  do  so,  the  relevant  testi- 
mony of  the  witness  should  be  received.  Pum- 
phrey  v.  State   (Neh.),  18-978, 

Chinaman,  -n  Chinese  are  competent  as 
witnesses  where  it  appears  that  they  believe 
in  the  existence  of  God,  and  that  God  pun- 
ishes falsehood  though  their  ideas  psn  the 
subject  are  crude  and  even  absurd.  Birming- 
ham R.,  etc.,  Co.  V.  Jung  (Ala.),  18-567. 

A  Chinaman  who  says  he  believes  in  the 
Christian  religion,  that  he  can  tell  what  he 
knows,  and  that  he  will  tell  the  truth,  is 
not  rendered  incompetent  ta  testify  {^gainst 
the  defendant  in  a  prosecution  foi'  murdier 
by  the  fact  that  he  is  unable  to  tell  the  ma- 
ture of  the  oath  administered  to  him,  where 
there  is  no  attempt  to  shpw  that  he  does  not 
understand  the  obligation  of  hia  oath  or 
the  penalty  for  perjury.  State  v.  Lu  Sing 
(Mont.),  9-344. 

(8)   Judicial  officers. 

Magistrate  pre^i^4in^  at  preU^xtary 
examin^tipii,  —  Qn  a  tvia,!  in  a  Superipr 
Court  of  an  infoirnjation  for  a  criminal  of- 
fense, the  justice  pf  tlie  peace  is  a  competent 
witness  as  to  \yhat  occurred  when  the  defend- 
ant was  hrongliit  before  hinir  State  V,  Bring- 
gold   (Wash,),  5-716, 

(9)   Witnesses  not  indorsed  en  indictment. 

In  general.  —  Witnesses  for  the  state 
whose  names  are  not  indorsed  on  the  back  of 
the  information  are  not,  on  that  account,  in- 
competent to  testify.  State  «.  Jeftdes  (Mo.), 
14-524. 

(10)   Waiver  of  objecttpns. 

By  faili^re  toi  0|bie«t  pm  tvia),,  ■«■  Where 
no,  pbjection  to  the  testiwoay  of  a  egdefend- 
ant  on  the  ground  o}  his  incojupetenicx  as  a 
•yilitness  is,  made  when  he  is  sworn  W  at  any 
time  during  the  trial,  the  pb.jectipu  is  waived. 
Bise  V,  United  States  (U.  S.i^  7-165. 
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c.  Transactions  with  persons  since  deceased. 
(1)   Persons  incompetent. 

Testimony  by  plaintiff  of  transaction 
irith  conductor  in  action  against  car- 
rier. —  Under  the  Kentucky  statute  (Civ. 
Code  Prac,  §  606,  subsec.  2),  providing  that, 
subject  to  certain  exceptions,  no  person  shall 
testify  for  himself  concerning  any  verbal  state- 
ment of  or  transaction  with  a  person  since 
deceased,  a  passenger  ejected  from  a  carrier's 
train  is  incompetent  to  testify  to  what  took 
place  between  himself  and  the  defendant's 
conductor  who  died  prior  to  the  trial.  Ander- 
son v.  Louisville,  etc.,  R.  Co.  (Ky.),  20-920. 
Contractor,  codefendant  with  execu- 
tors of  deceased  person,  —  Where  a  con- 
tractor and  the  executors  and  heirs  at  law 
of  the  deceased  owner  of  a  building,  erected 
under  a  contract  between  said  contractor  and 
the  owner,  are  parties  defendant  in  an  action 
to  foreclose  a  subcontractor's  lien,  the  evi- 
dence of  the  contractor  as  to  when  the  build- 
ing was  completed  is  not  objectionable  as  re- 
ferring to  a  transaction  with  a  party  since 
deceased,  under  the  North  Dakota  statute 
(Rev.  Codes  1905,  §  7237).  First  National 
Bank  v.  Warner   (N.  Dak.),  17-213. 

The  contractor  of  a  building,  pursuant  to 
a  contract  with  the  owner  of  the  building,  is 
not  a  competent  witness  as  to  payments  made 
on  said  contract,  where  the  owner  of  the 
building  has  since  died,  and  his  executors  and 
heirs  at  law  are  made  parties  defendant  with 
said  contractor  in  an  action  by  the  plaintiff 
to  foreclose  its  lien  as  a  subcontractor.  First 
National  Bank  v.  Warner  (N.  Dak.),  17-213. 
Cashier  of  national  bank. — The  cashier 
of  a  national  bank,  which  is  a  party  to  an 
action,  is  a  competent  witness  to  testify  to 
the  fact  of  the  mailing  of  a  notice  to  a  de- 
ceased person,  whose  executor  and  heirs  at 
law  are  parties  to  the  action,  as  the  North 
Dakota  statute  (Rev.  Codes  1905,  §  7253) 
prohibits  evidence  of  parties  only  in  such 
cases.  First  Nat.  Bank  v.  Warner  (N.  Dak.), 
17-213. 

General  manager  of  corporation.  —  In 
an  action  by  a  corporation  against  an  execu- 
tor or  administrator,  the  general  manager  of 
the  corporation  is  not,  by  the  Ohio  statute 
which  provides  that  a  party  shall  not  testify 
where  the  adverse  party  is  the  executor  or 
administrator  excepting  to  facts  that  occurred 
subsequently  to  the  death  of  the  decedent, 
disqualified  to  testify  to  facts  occurring  be- 
fore the  death  of  such  decedent.  Cockley 
Milling  Co.  v.  Bunn   (Ohio),  9-179. 

President  and  secretary  of  corpora- 
tion. —  As  to  the  transaction  between  a 
woman  and  a  building  and  loan  association, 
by  which  it  awarded  a  loan  to  her,  its  presi- 
dent and  secretary  are  competent  witnesses 
for  it  against  her,  though  iier  husband,  who 
acted  for  her,  is  deceased.  Spithover  r.  Jef- 
ferson Bldg.,  etc.,  Assoc.  (Mo.),  20-1248. 

Guardian  suing  for  ward.  —  Under  the 
Kentucky  statutes,  a  guardian  who  brings 
a  suit  for  an  infant  ward  against  the  admin- 
istrators and  heirs  and  a  deceased  person  on 
an  alleged  contract  between  the  guardian  and 


the  deceased  for  the  benefit  of  the  infant,  is 
not  incompetent  to  testify  to  the  contract, 
either  as  being  interested  in  the  result  of  the 
action  by  reason  of  liability  for  costs,  or  as 
being  entitled  to  compensation  for  services 
as  guardian,  or  as  being  a  party  to  the  action 
as  relator.     Doty  v.  Doty  (Ky.),  4-1064. 

Party  defendant  having  no  interest 
in  resnlt.  —  Where  life  insurance  policies 
payable  to  the  estate  of  the  insured  are  in- 
valid because  taken  out  under  an  agreement 
to  assign  them  to  a  third  person  having  no 
insurable  interest,  in  an  action  on  the  policies 
by  the  personal  representative  of  the  insured 
such  third  person,  altliough  made  a  party  de- 
fendant, is  competent  to  testify  to  his  trans- 
action and  agreement  with  the  deceased  relied 
on  by  the  insurance  company  to  defeat  the 
policy.  Bromley  v.  Washington  Life  Ins.  Co. 
(Ky.),  12-685. 

(2)   Evidence  excluded. 

In  general.  —  Under  the  provision  of  the 
Arkansas  constitution  concerning  the  compe- 
tency of  a  party  as  a  witness  in  an  action 
by  or  against  an  executor  or  administrator, 
it  is  only  as  to  "  transactions  with  or  state- 
ments of"  the  deceased  that  the  opposite 
party  is  incompetent  to  testify.  Stravhorn 
V.  McCall    (Ark.),  8-377. 

Denial  that  transaction  took  place.— 
The  purpose  of  the  Alabama  statute  (Code 
1907,  §  4007)  which  prohibits  testimony  as 
to  conversations  or  transactions  with  dece- 
dents in  certain  cases,  is  to  preclude  a,  party 
to  a  suit  from  giving  his  own  version  of  a 
conversation  or  transaction  with  a  deceased 
person  whose  estate  is  interested  in  the  re- 
sult of  the  suit,  where  the  fact  that  the  con- 
versation or  transaction  took  place  is  con- 
ceded or  conclusively  established,  or  from 
disputing,  contradicting,  or  corroborating  the 
testimony  of  other  witnesses,  or  facts  which 
tend  to  prove  what  the  conversation  or  trans- 
action was,  and  not  to  preclude  such  party 
from  denying  that  he  ever  had  a  given  trans- 
action or  conversation  with  the  deceased, 
which  IS  imputed  to  him  by  the  adverse  party. 
Blount  V.  Blount  (Ala.),  17-392. 

The_  above  statute  does  not  preclude  the 
plaintiff,  in  an  action  against  the  heirs  dis- 
tributees, and  personal  representatives  'of  a 
decedent,  from  testifying,  in  his  own  behalf, 
that  he  never  executed  or  acknowledged  a 
deed  which  is  recorded  in  the  probate  office 
and  which  purports  to  be  a  conveyance  by 
him  to  the  decedent.  If  the  court  or  jury 
find  from  all  the  evidence  that  the  plaintiff 
was  a  party  to  the  deed,  then  he  is  an  incom- 
petent witness,  but  he  is  competent  until  this 
IS  conclusively  shown  or  conceded,  and  the 
other  party  to  the  suit  cannot  render  him 
incompetent  by  testifying  that  he  was  a  party 
to  the  deed,  or  by  showing  a  chain  of  circum- 
stances tending  to  prove  that  he  was  a  party. 
Blount  !■.  Blount  (Ala.),  17-392. 

Filing  a  paper  for  record  which  purports 
on  its  face  to  be  a  deed,  and  recording  it, 
makes  .Ruch  record,  or  a  certified  copy  thereof, 
prosumptive  evidence  of  the  execution  of  the 
al.  -vii  cr  purported  deed,  and  is  prima  facie 
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proof,  as  between  the  alleged  parties  thereto, 
of  the  recitals  in  the  deed.  This  presump- 
tion, however,  is  merely  prima  faoie,  and  not 
conclusive  so  far  as  concerns  the  question 
whether  there  was  in  fact  a  transaction  be- 
tween the  alleged  parties  to  the  deed,  and, 
consequently,  the  fact  that  a  deed  has  been 
proved,  filed,  and  recorded  does  not  prevent 
the  alleged  grantor  from  denying  its  execu- 
tion and  acknowledgment,  after  the  death  of 
the  grantee,  in  an  action  against  the  latter's 
representatives.  Blount  v.  Blount  (Ala.), 
17-392. 

Handwriting  of  decedent.  —  Testimony 
by  a  claimant  against  the  estate  of  a  de- 
ceased person  that  the  signature  to  a  paper 
on  which  his  claim  is  based  is  the  genuine  sig- 
nature of  the  deceased,  is  inadmissible  uiulpr 
the  rule  excluding  testimony  as  to  personal 
transactions  with  a  decedent.  Ware  r.  Burch 
(Ala.).   12-669. 

In  a  suit  by  a  corporation  against  an  ex- 
ecutor, the  agent  of  the  corporation  is  not 
incompetent  to  testify  to  ]iis  opinion  as  to 
the  genuineness  of  the  signature  of  the  tes- 
tator, his  opinion  being  given  as  an  expert 
and  being  based  upon  a  comparison  of  the 
^signature  with  other  writings  proved  to  he 
genuine.  Patton  v.  Bank  of  La  FoUette 
(Ga.),  4-639. 

Nature  of  services  rendered  decedent. 
—  In  an  action  by  a  physician  against  the 
estate  of  a  deceased  person  to  recover  for  pro- 
fessional services  rendered  by  the  plaintiff  to 
the  decedent,  the  plaintiff  is  incompetent  to 
testify  as  to  the  number  of  professional  visits 
made  by  him  and  as  to  what  he  did  for  the 
deceased.     Duggar  r.  Pitts   (Ala.),  8-146. 

In  an  action  on  the  allowance  of  a  claim 
against  the  estate  of  a  deceased  person  a  let- 
ter written  by  the  plaintiff  after  the  death  of 
the  deceased  setting  out  in  detail  the  amount 
and  character  of  services  on  which  the  claim 
is  based,  is  not  admissible  in  evidence,  and 
hypothetical  questions  as  to  the  value  of  such 
services  based  upon  the  statements  contained 
in  such  letter  are  without  foundation  in  com- 
petent evidence.  Butler  v.  Phillips  (Colo.), 
12-204. 

d.  Privileged  communications. 

(1)   Between  attorney  and  client. 

Existence  of  relation  as  affected  by 
failure  to  ask  or  expect  fee.  —  It  is  not 

necessary  that  a  fee  be  asked  or  expected  in 
order  to  entitle  a  client  to  invoke  the  protec- 
tion of  the  rule  excluding  communications 
made  to  an  attorney.  Mack  v.  Sharp  (Mich.), 
5-109. 

Testimony  as  to  relation  after  ad- 
mission of  evidence. —  In  a  criminal  prose- 
cution, where  the  competency  of  an  attorney 
as  a  witness  for  the  state  has  been  inquired 
into,  and  hi"  testimony  as  to  a  conversation 
with  the  defendant  has  been  admitted  on  the 
ground  that  the  relation  of  attorney  and 
client  did  not  exist  between  him  and  the  de- 
fendant at  the  time  of  the  conversation,  it  is 
within  the  discretion  of  the  trial  court  to 
refuse  to  permit  the  defendant,  when  he  takes 


the  stand  in  his  own  defense,  to  testify  that 
he  understood  that  the  witness  was  Lis  at- 
torney.   State  V.  Louania  (Vt. ),  9-1  !J5. 

Communications  preliminary  to  re- 
tainer as  privileged.  —  In  a  prosecution 
of  a  man  for  the  murder  of  his  wife,  tlie  testi- 
mony of  the  prosecuting  attorney  that  prior 
to  the  alleged  murder  the  defendant  had  said 
to  him  that  his  wife  had  consulted  counsel 
concerning  their  affairs  and  that  if  any  trouble 
arose,  he  wished  the  witness  to  look  aftcT 
his  side,  is  privileged  and  inadmissible.  State 
V.  Blydenburgh   (la.),  14-443. 

Privilege  in  action  between  two  per- 
sons who  jointly  retained  attorney.  — 
An  attorney  employed  by  two  or  more  per- 
sons to  give  professional  advice  or  assist- 
ance in  a  matter  in  which  they  are  mutually 
interested  can,  on  litigation  subsequently  aris- 
ing between  such  persons  or  their  representa- 
tives, be  examined  as  a  witness  at  the  in- 
stance of  either,  as  to  communications  made 
when  he  was  acting  as  attorney  for  all,  al- 
though he  could  not  disclose  such  communica- 
tion in  a  controversy  between  his  clients  or 
either  of  them,  and  third  persons.  Kirchner 
V.  Smith   (W.  Va.),  11-870. 

Statement  that  certain  matter  was 
referred  to  in  negotiations  for  con- 
tract as  privileged.  —  An  attorney  for  one 
of  the  parties  to  a  contract  may  testify  that 
a  certain  fact  was  referred  to  during  the  ne- 
gotiations between  the  parties  concerning  the 
contract,  such  statement  not  being  privileged. 
Atlantic,  etc.,  E.  Co.  v.  Atlantic,  etc.,  Co. 
(N.  Car.),  15-363. 

Communications  with  reference  to 
drawing  will  in  general.  —  In  an  action 
contesting  a  will  on  the  grounds  of  undue  in- 
fluence and  want  of  mental  capacity,  the  doc- 
trine of  privilege  between  attorney  and  client 
does  not  apply  to  communications  between  the 
testator  and  the  attorney  preparing  the  will, 
in  regard  to  the  subject-matter  thereof  or  to 
knowledge  of  the  attorney  concerning  the  cir- 
cumstances surrounding  its  execution;  and 
the  privilege  is  removed  whether  the  attorney 
is  called  to  testify  in  support  of  the  will  or 
against  it.     In  re  Young  (Utah),  14-596. 

Under  the  Kentucky  statute  providing  that 
no  attorney  shall  testify  concerning  a  com- 
munication made  to  him  in  his  professional 
c'haracter  without  the  client's  consent,  an  at- 
torney who  has  been  employed  by  the  owner 
of  a  business  to  draw  up  articles  of  incor- 
poration for  the  same,  and  at  a  subsequent 
date  to  prepare  the  will  of  tht  same  person, 
is  competent  to  testify  that  dur'ug  the  former 
employment  his  client  stated  that  he  intended 
to  give  a  certain  person  a  named  amount  of 
the  stock  of  the  corporation,  and  that  dur- 
ing the  subsequent  employment  he  stated 
that  he  had  made  such  gift.  The  subject- 
matter  of  the  testimony  does  not  pertain  tr 
any  communication  made  to  the  attorney  in 
his  professional  character,  and  has  nothing 
to  do  with  the  confidential  relation  of  at- 
torney and  client.  Denunzio  v.  Scholtz  (Kv  1 
4-529.  '    ' 

Reasons  or  motives  in  making  will  at 
rriviJegcd   communication.   —   Where   a 


1C>. 


ANN.  CAS.  DIGEST,  VOLS.  1-^0. 


transaction  between  an  attorney  and  his  client 
consists  of  a  preparation  of  a  will  in  accord- 
ance with  the  directions  of  the  client,  and  no 
legal  advice  is  asked  or  required,  the  reasons 
or  motives  moving  the  client  to  make  the  will, 
if  stated  to  the  attorney,  are  not  privileged, 
especially  if  the  statements  are  made  in  the 
presence  of  a  third  person.  Champion  v.  Mc- 
Carthy (111.),  10-517. 

Contents  of  former  will  on  issue  of 
testamentary  incapacity  and  undue  in- 
fluence. —  The  attorney  who  prepared  a 
will  which  is  the  subject  of  contest  on  the 
grounds  of  undue  influence  and  mental  in- 
capacity cannot  refuse,  on  the  ground  of  priv- 
ilege as  between  attorney  and  client,  to  tes- 
tify to  the  contents  of  a  former  will.  In  re 
Young   (Utah),  14-596. 

(2)   Between  physician  and  patient. 

Existence  of  relation  between  as- 
sistant physician  of  hospital  and  pa- 
tients thereof.  —  An  assistant  physician 
in  a  hospital,  holding  a  regular  position 
therein  by  virtue  of  appointment  or  contract, 
is  disqualified  to  testify  as  to  any  informa- 
tion acquired  by  him  in  attending  in  a  pro- 
fessional capacity  a  patient  in  that  institu- 
tion.   Smart  V.  Kansas  City  (Mo.),  13-932. 

Existence  of  relation  between  physi- 
cian holding  clinics  at  hospital  and 
patients  in  hospital.  —  A  physician  who, 
by  some  arrangement,  has  access  to  a  hos- 
pital and  the  right  to  examine  patients,  to 
select  such  as  he  wishes  and  to  take  them  into 
an  operating  room  for  use  in  clinics  which 
he  has  authority  to  hold  in  the  institution, 
sustains  the  relation  of  physician  to  a  pa- 
tient in  the  institution  whom  he  examines, 
and  as  to  whom  he  gives  advice,  and  he  is 
disqualified  to  testify  to  a  condition  found  in 
examining  such  patient,  although  he  does  not 
treat  or  intend  to  treat  the  patient.  Smart 
V.  Kansas  City  (Mo.),  13-932. 

Information  acquired  by  examina- 
tion of  patient  as  privileged.  —  The  stat- 
utory disqualification  of  a  physician  to  testify 
to  information  acquired  in  treating  a  pa- 
tient extends  to  information  acquired  by 
looking  at  or  examining  the  patient,  as  well 
as  to  verbal  communications  which  take  place 
between  them.  Smart  y.  Kansas  City  (Mo.), 
13-932. 

Testimony  as  to  patient's  condition 
at  certain  time  as  privileged.  —  Under 
the  Montana  code,  a  physician  who  has  at- 
tended the  plaintiff  in  an  action  for  personal 
injury  is  incompetent  to  testify  as  to  the 
patient's  condition  at  such  time.  May  v. 
Northern  Pacific  R.  Co.   (Mont.),  4-605. 

In  an  action  for  damages  for  personal  in- 
J'.'ries,  a  physician  is  not  competent  to  tes- 
tify as  to  information  acquired  by  him  con- 
cerning the  plaintiff's  condition  during  his 
treatment  of  the  plaintiff  for  a  former  injury. 
Smart  v.  Kansas  City   (Mo.),  13-932. 

Hecord  of  hospital  required  to  be 
hept  by  city  ordinance  as  privileged.  — 
The  record  of  a  city  hospital  required  to  be 
kept  by  an  ordinance  of  the  city,  and  which 


contains  a  diagnosis  of  a  patient's  case  as 
made  by  an  examination  and  questioning  of 
the  patient  by  physicians,  is  inadmissible 
against  the  patient  in  a  subsequent  litigation, 
because  privileged  within  tjie  stfitute  relating 
to  information  acquired  by  a  physician  con- 
cerning his  patient.  Smart  v.  Kansas  City 
(Mo.),  13-932. 

Statement  by  patient  as  to  cause  of 
injury  as  privileged-  —  Under  a  statute 
providing  in  effect  that  information  acquired 
by  a  physician  or  surgeon  which  is  necessary 
to  enable  him  to  prescribe  for  or  tre^t  a  pa- 
tient shall  be  privileged,  a  physician  may 
testify  that  a  patient  who  was  injured  by 
the  falling  of  an  engine  stated  to  him,  in  re- 
ply to  a  question  as  to  how  the  patient  waJ3 
injured,  that  he  kicked  or  wrung  out  the  jack- 
screw  with  which  he  was  raising  the  engine, 
the  information  as  to  the  cause  of  the  fall 
not  affecting  the  treatment  of  the  patient. 
Smith  f.  John  L.  Roper  Lumber  Co.  (N.  C), 
15-580. 

Testimony  relating  to  deceased  pa- 
tient not  party  to  proceeding  or  inter- 
ested therein.  —  Under  the  New  York 
statutes,  a  physician  called  as  a  witness 
"  shall  not  be  allowed  to  disclose  any  informa* 
tion  which  he  acquired  in  attending  a  pa- 
tient in  a  professional  capacity,  arid  wliich 
was  necessary  to  enable  him  to  act  in  that 
capacity,"  even  though  the  testimony  relates 
to  a  patient  who  is  not  a  party  to  the  prq- 
ceeding  or  interested  therein  arid  who  is  in 
fact  dead.     Matter  of  Myer  (N.  Y.),  6-26. 

(3)   Between  priest   and   parishioner. 

In  general.  -^  Under  the  Missouri  stat- 
ute making  a  minister  of  the  gospel  or  a 
priest  incompetent  to  testify  concerning  a 
confession  made  to  him  in  his  professional 
character,  a  minister  may  testify  in  a  crim- 
inal prosecution  as  to  statements  made  to 
him  by  the  defendant  after  the  crime,  unless 
the  statements  were  made  under  circum- 
stances prescribed  by  the  statute.  State  V. 
Morgan   (Mo.),  7-107. 

Voluntary  statement  of  persoa  in 
presence  of  minister  and  members  of 
church  as  privileged.  —  A  voluntary  state- 
ment made  by  a  defendant  in  the  presence  of 
the  minister  and  certain  members  of  the  de- 
fendant's church  whom  he  has  called  together 
for  the  purpose,  but  not  connected  with  anv 
matter  of  church  discipline,  is  not  a  priv- 
ileged communication  within  the  Colorado 
statute  (Rev.  St.  1908,  §  7274)  which  pro- 
vides that  "  a  clerguman  or  prtest  shall  not, 
without  the  consent  of  the  person  making  the 
confession,  be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church 
to  which  he  belongs."  Milburn  v.  Haworth 
(Colo.),  19-643. 

(4)   Between  husband   and  wife. 

EfFect  of  remoyi|ig  disqualification 
as  witnesses.  —  The  change  of  the  common- 
law  rule  by  mz^king  one  spouse  a  copipetent 
witness  against  the  other  does  not  affeCt  the 
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rule  against  disclosure  of  marital  communi- 
cations.   Ex  parte  Be\il\e  (Fla.),  19-48. 

(5)    Who  may  invoke  privilege. 

Personal  representatives  of  deceased 
person.  — •  It  is  the  universal  rule  that  the 
question  of  privilege,  with  respect  to  commu- 
nications oflfered  in  evidence,  can  be  invoked 
only  by  the  author  of  the  communication. 
But  in  the  case  of  persons  deceased  the  gen- 
eral rule  is  that  the  right  of  waiver,  when 
the  character  and  reputation  of  the  deceased 
are  not  involved,  is  lodged  in  the  personal 
representative,  that*  is,  the  executor  or  ad- 
ministrator or  the  heirs  of  the  deceased.  Le 
Prohon,  Appellant   (Me.),  10-1115. 

(6)   Persons    prohibited   from    disclosing 
communications. 

Third  person  overhearing  oommuni.' 
cation.  —  The  rule  precluding  an  attorney 
from  testifying  as  to  a  privileged  eomrrnmlca- 
tion  made  to  him  by  his  client  has  no  appli- 
cation to  a  third  person  who  by  accident  or 
design  overheard  the  eommunicaticn.  State 
V.  Falsetta  (Wash.),  10-177. 

(7)   Waiver  of  privilege. 

Hight  to  waive  privilege.  —  The  Minne- 
sota statute  relating  to  the  testimony  of  a 
physician  without  the  consent  of  his  patient 
is  for  the  protection  of  the  patient,  and  he 
may  Tfraive  the  privilege,  and  as  a  general 
rule  those  who  represent  him  after  his  death 
may  also  waive  the  privilege  for  the  protec- 
tion of  the  interests  which  they  claim  under 
him.  Olson  v.  Covirt  of  Honor  (Minn.),  10- 
622. 

The  Utah  statute  providing  that  an  attor- 
ney "  cannot,  without  the  consent  of  his  client, 
ba  examined  as  to  any  communication  made 
by  the  client  to  him,  or  to  his  advice  given 
therein  in  the  course  of  professional  employ- 
ment," is  nothing  more  than  declaratory  of 
the  rule  existing  at  common  law,  and  merely 
donfers  a  privilege  which  is  personal  to  the 
dlietlt  and  may  be  w'aived  by  him.  In  re 
Young  (Utah),  14-596. 

Right  oi  heir  at  law  to  waive  privi- 
lege as  against  tjeileficiary  nndei-  al- 
leged -will.  —  In  the  case  at  bar,  testimony, 
material  to  the  issue,  with  reference  to  a 
certaiil  interview  which  the  deceased  had 
with  an  attorney  at  law  and  which  did  not 
involve  the  character  or  reputation  of  the  de- 
ceased, was  offered  in  evidence  by  the  defend- 
ant, an  heir  at  law.  The  plaintiff,  bene- 
ficiary under  the  alleged  will  of  the  deceased, 
objected  to  this  testimony  on  the  ground  that 
the  interview  was  in  the  nature  of  a  priv- 
ileged communication  of  the  deceased  to  the 
attorney,  atld  the  testimony  was  excluded. 
Held:  Assuming  that  the  interview  between 
the  deceased  and  the  attorney,  were  the  de- 
ceased living,  falls  within  the  rule  of  priv- 
ileged communications,  yet  the  defendant  as 
heir  at  law  had  a  right  to  waive  the  question 
of  privilege  and  did  waive  the  same  and  that 
the  testimony  should  have  been  admitted. 
Le  Prohon,  Appellant   (Me.),  10-1113., 


Permitting  disolosnre  of  communi- 
cations on  one  trial  as  waiver  on  swlb- 
sequent  trials.  —  Where  a  physician  who 
has  rendered  professional  services  to  the 
plaintiff,  in  an  action  to  recover  for  personal 
injuries,  has  testified  in  two  trials  of  the 
cause,  without  objection,  the  privilege  con- 
ferred by  statute  upon  the  plaintiff  is  waived, 
and  it  is  error  to  exclude  the  testimony  of 
the  physician  to  substantially  the  same  facts 
upon  a  third  trial  of  the  cause.  Elliott  v. 
Kansas  City  (Mo.),  8-6o3. 

The  plaintiff  in  an  action  for  jiersonal  in- 
juries who  fails  to  object  to  the  disclosure  of 
communications  made  to  his  physician  waives 
the  right  to  object  to  the  disclosure  of  such 
communications  upon  hia  subsequent  prosecu- 
tion for  perjury.  People  v.  Bloom  (N.  Y.), 
15-932. 

The  waiver  in  one  action  of  a  privileged 
communication  to  a  physician  is  a  waivet  of 
the  right  to  claim  the  privilege  ill  A  subse- 
quent action  to  which  the  patient  is  a  party. 
People  V.  Bloom   (N.  Y.),  15-932. 

Bringing  action  in  -which  existence 
of  ailment  essential  as  waiver.  —  Undei' 
the  Missouri  statute  providing  that  a  phy-' 
sician  or  surgeon  shall  be  incompetent  to  tes- 
tify concerning  any  information  iVhich  he 
may  have  acqviired  to  enable  him  to  pre- 
scribe for  his  patient  as  a  physician  or  to  do 
any  act  as  a  surgeon,  a  physician  or  surgeon 
is  disqualified  to  testify  in  any  case  regard- 
ing information  acquired  by  him  while  at- 
tending a  patient  in  a  professional  capacity, 
and  a  patient  does  not  waive  the  privilege  of 
communications  condei'ning  such  ailment  by 
bringing  an  action  in  which  an  essential  part 
of  the  issue  is  the  existence  of  the  physical 
ailment  treated.  Smart  v.  Kansas  City 
(Mo.),   13-932. 

Wai-ver  by  eontraot.  —  Since  the  Idaho 
statute  authorizes  a  patient  to  waive  the 
privilege  of  secrecy  imposed  on  his  physician, 
and  does  not  fix  any  specific  time  at  which 
such  waiver  can  or  must  be  made,  no  reason 
is  discovered  why  a  waiver  may  not  equally 
as  well  be  made  by  a  Contract  ajid  iii  advahoil 
of  the  time  of  the  creation  of  the  relation  of 
physician  and  patient  as  at  the  time  of  the 
trial.  Trull  v.  Modern  Woodmen  of  America 
(Idaho),  10-5,1. 

Where,  in  all  application  for  life  insurance, 
the  applicant  stipulates  and  agl-ees  that  he 
waives  all  the  provisions  of  the  law  prevent- 
ing a  physician  from  testifying  fts  to  any 
information  acquired  by  him  while  attetidino 
his  patient  or  rendering  him  incompetent  as 
a  witness  as  provided  in  the  Idaho  statute, 
such  waiver  is  valid,  and  entitles  the  bene- 
ficiary named  in  the  policy,  as  well  as  tho 
insurer,  in  an  action  upon  "the  policy  issued 
on  such  application,  to  call  and  examine  the 
physician  who  atteJided  the  insured  during 
hi.=,  last  sickness  and  haVe  him  answer  ques° 
tions  which,  but  for  such  waiver,  would  be 
regarded  as  privileged  comhiutiicatioiis  that 
the  witness  oould  hot  disclose.  Trull  j*.  Mod- 
em Woodmen  of  America   (Idaho),  10-53. 

An  applicant  for  life  insurance  may  make 
ii  valid   contract  with   the    insurer   waiving 
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the  privilege  afforded  him  by  the  Kansas 
Code  of  Civil  Procedure  which  renders  a 
physician  incompetent  to  testify  to  profes- 
sional communications  from  his  patient  and 
to  knowledge  obtained  by  a  personal  exam- 
ination of  the  patient.  Metropolitan  Life 
Ins.  Co.  V.  Brubaker  (Kan.),  16-267. 

Waiver  of  privilege  by  party  testify- 
ing to  transactions.  —  Where  a  client  goes 
upon  the  stand  and  testifies  regarding  trans- 
actions between  himself  and  his  attorney,  in 
an  attempt  to  secure  some  advantage  by  rea- 
son of  such  transactions,  he  waives  his  right 
t.)  object  to  the  attorney's  being  called  by  the 
other  party  to  give  his  account  of  the  matter, 
such  waiver  not  being  against  public  policy. 
Kelly  V.  Cummens  (Iowa),  20-1283. 

(8)   Effect  of  refusal  to  waive  privilege. 

Drairing  unfavorable  inference  from 
refusal  to  iraive  privilege.  —  A  federal 
court,  in  construing  a  state  statute  forbid- 
ding a  physician  to  disclose  information  ac- 
quired in  a  professional  capacity  except  where 
the  patient  has  expressly  waived  his  privi- 
lege, will  hold  that  no  unfavorable  inference 
can  be  drawn  from  the  patient's  refusal  to 
waive  the  privilege,  though  in  the  state 
courts  the  privileged  testimony  is  admitted 
unless  the  objection  is  interposed,  as  the  pro- 
hibition against  disclosure  is  based  on  public 
policy.  Pennsylvania  R.  Co.  v.  Durkee  (U. 
S.),  8-790. 

Under  the  New  York  statute  prohibiting  a 
physician  from  disclosing  any  information 
which  he  has  acquired  in  a  professional  ca- 
pacity and  providing  that  the  privilege  shall 
be  absolute  unless  it  is  expressly  waived,  no 
unfavorable  inference  can  be  drawn  from  the 
refusal  of  a  party,  who  has  called  his  physi- 
cian as  a,  witness,  to  permit  the  physician  to 
disclose  on  cross-examination  information  ac- 
quired by  him  while  attending  the  party  in 
a  professional  capacity,  as  the  prohibition 
against  disclosure  is  an  exercise  of  public 
policy,  and  not  merely  a  measure  for  the  pro- 
tection of  patients.  Pennsylvania  R.  Co.  v. 
Durkee    (U.  S.),   8-790. 

Where,  in  a  prosecution  for  murder,  the 
state  introduces  as  a  witness  a  practicing 
physician  who  attended  the  defendant  in  a 
professional  capacity,  and  had  a  talk  with 
him,  and  seeks  during  a  long  and  spirited  dis- 
cussion to  have  the  witness  relate  the  con- 
versation had  by  him  with  the  defendant,  and 
describe  his  condition,  which  testimony  is  ex- 
cluded on  the  ground  of  privilege,  a  direct 
examination  of  the  witness  in  defiance  of  the 
ruling  of  the  court  asking  what  was  the  na- 
ture of  the  defendant's  affliction,  and  what 
disease  or  condition  the  defendant  was  suffer- 
ing from,  if  any,  and  whether  at  that  time 
the  defendant  was  suffering  from  having 
taken  poison,  is  evidently  calculated  to  im- 
press the  jury  with  the  belief  that  the  wit- 
ness, if  permitted  to  do  so,  would  swear  that 
the  defendant  attempted  self-destruction,  and 
is  so  prejudicial  to  the  defense  as  to  consti- 
tute ground  for  reversal  although  the  ques- 
tions are  promptly  objected  to  and  excluded. 
State  V.  Blydenburgh  (la.),  14-443. 


4.  Examination. 

a.  Mode  of  taking  testimony. 

Deaf  mntes.  —  The  mode  in  which  the 
testimony  of  a  deaf  mute  shall  be  taken  is  a 
matter  within  the  sound  discretion  of  the 
trial  judge,  who  must  determine  in  the  first 
place  the  necessity  for  an  interpreter,  and 
in  the  next  place  the  best  method  of  arriving 
at  the  knowledge  of  the  witness  and  of  im- 
parting that  knowledge  to  the  jury;  but  this 
discretion  must  not  be  exercised  arbitrarily 
or  to  the  injury  of  litigants.  Dobbins  e. 
Little  Rock  R.,  etc.,  Co.  (Ark.),  9-84. 

The  testimony  of  a  deaf  mute  ahould  be 
taken  by  means  of  written  questions  and 
answers,  where  that  appears  to  be  the  better 
method  of  eliciting  facts  from  him,  and  he 
can  read  and  write;  but  testimony  may  be 
taken  through  an  interpreter  by  means  of 
signs,  where  that  appears  to  be  the  better 
method,  or  where  the  witness  is  unable  to 
read  or  write.  Dobbins  v.  Little  Rock  R., 
etc.,  Co.    (Ark.),  9-84. 

b.  Examination  by  court. 

Foirer  to  examine.  —  A  trial  judge  has 
the  right  to  propound  such  questions  to  the 
witnesses  as  may  be  necessary  to  elicit  perti- 
nent facts,  in  order  that  the  truth  may  be 
established,  provided  he  does  so  in  a  reason- 
able and  impartial  way  without  indicating 
his  opinion  of  the  facts.  Arkansas  Central 
E.  Co.  c.  Craig  (Ark.),  6-476. 

It  is  not  error  for  the  trial  judge  to  inter- 
rogate a  witness  while  on  the  stand.  State 
r.  Driggers  (S.  C),  19-1166. 

Poiver  of  judge  or  umpire  to  call 
witnesses  trithout  consent  of  parties.— 
Neither  a  judge  nor  an  umpire  has  any  right 
to  call  a  witness  in  a  civil  action  without 
the  consent  of  the  parties.  In  re  Enoch 
(Eng.),  18-159. 

Proper  examination.  —  Where  a  witness 
for  the  defendant  in  a  criminal  prosecution 
has  given  very  positive  testimony  tending  to 
establish  an  alibi,  and  his  testimony  if  un- 
impeached  is  of  the  highest  value  to  the  de- 
fendant, it  is  improper  for  the  trial  judge  to 
question  the  witness  in  such  a  way  as  to  the 
correctness  of  his  recollection  that  the  ques- 
tioning amounts  to  an  effort  to  break  the 
force  of  the  testimony.  Glover  v.  United 
States   (U.  S.),  8-1184. 

Where  a  party,  for  the  purpose  of  im- 
peaching an  adverse  witness,  asks  him  in- 
competent questions  as  to  his  possession  of 
stolen  property  and  as  to  a  forced  payment 
made  by  him  for  such  property,  the  party 
cannot  complain  of  the  action  of  the  trial 
court  in  asking  the  witness  a  question  de- 
signed to  afford  the  latter  opportunity  to 
make  an  explanation  of  the  transaction. 
Miller  v.  Oklahoma  (U.  S.),  9-389. 

c.  Mode  of  examination. 
(1)  In  general. 

Testifying  in  narrative  form.  —  The 

trial  judge  in   his   discretion   may  refuse  to 
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permit  a  witness  to  testify  in  narrative  form, 
and  his  ruling  will  not  be  reviewed  unless 
that  discretion  is  clearly  abused.  Pumphrey 
V.  State   (Neb.),  18-979. 

Framing  questions  in  language  of 
medical  book.  —  While  the  contents  of 
medical  books  are  not  admissible  as  inde- 
pendent evidence,  it  is  permissible  for  coun- 
sel, in  cross-examining  an  expert  medical 
witness,  to  frame  a  proposition  in  medical 
science  in  the  exact  language  of  the  author 
of  such  a  book  and  ask  the  witness  whether 
he  agrees  to  it.  Where  this  course  is 
adopted,  however,  the  jury  should  be 
cautioned  by  the  court  that  it  is  the  testi- 
mony of  the  witness,  and  not  what  is  read 
from  the  book,  that  constitutes  evidence  in 
the  case.  Macdonald  i;.  Metropolitan  St.  R. 
Co.   (Mo.),  16-810. 

(2)    Leading  questions. 

Discretion  of  court.  ^  A  trial  court  has 
a  large,  though  not  unlimited,  discretion  in 
granting  or  refusing  permission  to  ask  the 
witnesses  leading  questions.  Edwards  v. 
State  (Xeb.),  5-312. 

Exercise  of  discretion  in  examination 
of  feeble-minded  -witness.  —  The  action 
of  the  trial  court  in  permitting  leading  ques- 
tions is  largely  discretionary,  and  is  prop- 
erly exercised  in  the  allowance  of  such  ques- 
tions in  the  examination  of  a  feeble  or  sim- 
ple-minded person.  State  v.  Simes  (Idaho), 
9-1216. 

Review  of  discretion.  —  In  both  civil 
actions  and  criminal  prosecutions  it  is  with- 
in the  judicial  discretion  of  the  trial  court 
to  permit  the  propounding  of  leading  ques- 
tions to  a  witness,  and  the  exercise  of  that 
discretion  is  not  reviewable  by  an  appellate 
court.      Talk  v.  Kimmerle   (Fla.),  17-839. 

Leading  questions  are  within  the  legal  dis- 
cretion of  the  trial  judge,  and  where  such 
discretion  is  not  abused,  this  court  will  not 
reverse  a  case  because  the  court  allowed  lead- 
ing questions.  McClain  v.  Lewiston  Inter- 
state Fair,  etc.,  Assoc.    (Idaho),  20-60. 

An  accused  person  is  not  prejudiced  by 
permitting  him  to  be  asked  leading  questions 
relating  to  facts  that  are  practically  ad- 
mitted by  him ;  nor  is  there  any  error  in  per- 
mitting leading  questions  to  witnesses  eigh- 
teen and  fourteen  years  of  age  who  are  testi- 
fying upon  the  trial  of  their  father  for  the 
murder  of  their  mother.  State  r.  Megorden 
(Ore.),  14-130. 

In  a  criminal  prosecution,  the  determina- 
tion of  the  question  how  far  leading  ques- 
tions are  essential  to  the  ends  of  justice  must 
be  left  largely  to  the  sound  discretion  of  the 
trial  court,  and  unless  there  has  been  a  clear 
abuse  of  such  discretion,  the  reviewing  court 
may  not  interfere.  State  v.  Miller  (Kan.), 
6-58. 

(3)    Refreshing  memory. 

Right  to  refresh  memory  by  refer- 
ring to  books  of  account.  —  In  an  action 
for  the  recovery  of  the  amount  of  a  book  ac- 
count, no  error  is  committed  in  allowing  the 


plaintiff,  who  is  a  witness  in  his  own  behalf, 
to  refer  to  the  books  and  read  entries  therein, 
although  the  witness  may  be  able  to  recollect 
the  greater  pai-t  of  the  transactions  inde- 
pendent of  the  books,  where  a  sufficient  foun- 
dation has  been  laid  for  the  admission  of 
the  books  in  evidence.  Moynahan  v.  Perkins 
(Colo.),   10-1061. 

Right  of  adverse  party  to  inspect 
memoranda.  —  Where  a  witness  is  furnished 
with  a  paper  for  the  purpose  of  permitting 
him  to  examine  it  and  refresh  his  memory 
therefrom,  the  paper  should  be  tendered  to 
the  opposite  party  for  inspection  just  as  soon 
as  it  has  been  identified  and  before  the  wit- 
ness is  permitted  to  use  it;  and  this  rule 
should  be  adhered  to  more  rigorously  in  crim- 
inal than  in  civil  cases.  Morris  v.  United 
States   (U,  S.),  9-558. 

d.  Cross-examination. 

Iiatitnde  of  cross-examination  In 
general.  —  In  Montana  no  wider  latitude  is 
allowed  in  the  cross-examination  of  an  ordi- 
nary witness  than  is  permitted  in  the  cross- 
examination  of  the  defendant  in  a  criminal 
case,  because  the  statutes  (Rev.  Codes,  §§ 
8030,  8031)  prescribe  the  scope  of  the  exam- 
ination of  witnesses,  and  provide  (§§  8060, 
8061)  that  there  is  no  common  law  in  Mon- 
tana in  any  case  where  the  law  is  declared 
by  the  code  or  the  statute,  but  that  the  code 
establishes  the  law  respecting  the  subjects  to 
which  it  relates.  State  v.  Crowe  (Mont.), 
18-643. 

A  judgment  will  not  be  reversed  on  the 
ground  that  the  trial  court  placed  an  im- 
proper limitation  upon  the  appellant's  cross- 
examination  of  certain  opposing  witnesses 
where  it  appears  affirmatively  that  every 
reasonable  latitude,  and  in  some  instances 
most  liberal  latitude,  was  allowed  in  cross- 
examination.  Estate  of  Dolbeer  (Cal.),  9- 
795. 

In  a  prosecution  for  homicide,  wherein  it 
is  not  denied  that  the  defendant  killed  the 
deceased,  the  only  dispute  being  as  to  the 
circumstances,  it  is  not  reversible  error  to 
refuse  to  permit  the  defendant  to  cross-ex- 
amine fully  a  witness  who  has  testified  merely 
that  the  defendant  told  her  he  had  killed  the 
deceased,  where  it  appears  that  the  prosecu- 
tion sought  to  prove  the  entire  conversation 
between  such  witness  and  the  defendant,  but, 
upon  defendant's  objection,  was  improperly 
prevented  from  doing  so,  Posey  v.  State 
(Miss.),  4-221. 

Discretion  of  court  as  to  latitude.  — 
The  course  to  be  pursued  in  cross-examina- 
tion is  a  matter  largely  within  the  discretion 
of  the  trial  court,  and  the  action  of  the 
court  rarely  furnishes  ground  for  a  new  trial. 
State  V.  Vandemark    (Conn.),   1-161. 

Courts  are  liberal  in  allowing  a  broad 
range  of  inquiry  on  cross-examination,  and 
this  rule  is^  especially  and  peculiarly  appli- 
cable when  it  comes  to  the  cross-examination 
of  that  class  of  witnesses  commonly  called 
experts.  Trull  v.  Modern  Woodmen  of  Amer- 
ica  (Idaho),  10-53. 
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Iiimiting  cvoss-exa,iniiiatlon  to  scope 
of  direct  leEaniinatlon.— •I'hg  party  against 
Tl?hoin  tlie  witness  is  called  has  the  right  to 
a  full  and  fair  cross-examination  of  him  upon 
the  subjects  of  his  direct  examination.  The 
party  on  whose  behalf  the  witness  is  called 
has  the  right  to  restrict  his  cross-examina- 
tion to  the  subjefets  of  his  direct  examina- 
tion. The  violation  of  these  rights  is  not 
4is<jret{bnary  with  the  courts,  but  is  reversi- 
ble etrot.  It  is  only  fceyoiid  the  limits  of  the 
eiercise  of  these  1-lghts  that  the  extent  of 
thi  cross-examination  of  witnesses  is  within 
the  dlscletion  of  the  courts.  Harrold  v.  Ok- 
miotnk    (U.   g.),  17-868. 

Ordiiiarlly  a  party  haslio  right  to  cross- 
^Xartiilie  any  witness  except  as  Ip  fkcts  and 
cltdiirngtalides  cdtihedtfed  with  the  matters 
bfbught  out  oh  his  dirfeiJt  examiiiatloii,  and 
if  he  wishes  to  examine  hftn  as  to  other  mat- 
ters he  must  do  so  by  making  him  his  own 
witness,  and  calling  him  as  such  in  the  sub- 
sequent progress  of  the  cause.  The^  trial 
ebUrt,  h6U-eV#l',  has  a  eel-talA  discretionary 
pftwei*  t6  Allow  variations  fi-diii  Ihe  customary 
ot-der,  and,  ai  a  ^eiieral  flile.  the  exercise  of 
sueh  disci'etion  Will  liot  be  intei'fei'ed  with  oh 
appeal.  St.  LdfliS,  etc.,  R.  C?o.  v.  Haines 
(Ark.),  iM. 

The  aeeused  ift  a,  ei'iifliilSll  cdse  is  ilot  de- 
nied the  right  of  ci'O^s-eiElraination  bj^  sus- 
taihihg  objectld'flfe  t6  hiS  questions  to  a  wlt- 
ileSS  as  to  oecurfetiees  concerning  which  the 
wit&ess's  dii'ect  testifnohy  has  been  strickeli 
out.     Speheer  iv  State  (Wis.),  13-969. 

The  extfeJit,  mahner,  and  Course  qf  the 
cross-examination  of  a  witness,  even  though 
it  extends  to  matters  iiot  inquired  ahout  in 
his  examination  in  chief,  ai*e  very  largely 
within  the  edlitrol  of  the  cOtirt  iii  the  exeif- 
eise  of  a  sdtWd  disci'etion,  aiid  the  exercise 
of  that  discretion,  unless  flagrafttly  abused, 
is  ildt  reViewahle  on  apj)eal.  Hai'rold  v.  Ter- 
ritory (Okla.),  ll-SlS.  r  . 

On  cross-examination  of  a  witiiesfe,  the 
jarty  cross-examining  should  be  confined  to 
jKe  matters  concerning  \Vhich  the  withess 
has  been  exaiiiined  iii  chief,  biit  this  rule 
should  be  liberally  epristrued  so  as  to  permit 
any  question  to  be  asked  on  cross-examina- 
tion which  reasonably  tends  to  explain,  cori- 
tl-adict,  or  discredit  "any  testimony  given  by 
the  Witness  in  chief  or  td  test  his  accuracy, 
memory,  skill,  ver&city,  character,  of  eredi- 
bilitv.  Harrold  v.  Territdiy  (Okla.),  11- 
818.' 

testing  reoolleotion  of  witnesS'  — 
Where  in  a  proseciition  for  the  larceny  of 
furniture  a  witness  for  the  state  testifies  that 
she  hdught  the  fujnllure  froni  the  defend- 
ant, she  may,  for  the  piirpose  of  testing  her 
recollection,  be  asked  on  crosS-examifiatioh 
■whether,  is  a  matter  of  fatit,  she  did  not  bu^ 
the  fcniture  froin  a  certain  other  persdii. 
Coburn  i\  State  (Ala.),  l5-24§. 

dross-examination,  of  expert  as  to 
insaui'ty.  —  It  is  proper  ctosS-exaHiination 
of  a  nonexpert  vfitness  who  had  testifted  that 
in  his  opinion  the  defendant  irt  a  criminal 
case  was  of  unsound  inihd  at  the  time  of  the 
commission  of  the  offense  charged,  to  ask  if 
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he  thought  the  defendant  would  know  that  it 
was  wrong  to  shoot  a  man,  or  to  steal  dr  td 
commit  biirglary.  State  ;;.  Crowe  (Mont.), 
lS-643. 

Interest  in  result.  —  in  a  condemiiation 
proceeding,  it  is  competent  for  the  defendant, 
on  cross-examinatidn  of  an  engineer  called 
by  the  petitioner,  to  interrogate  the  witness 
as  to  his  interest  in  the  result  of  the  pro- 
ceeding, and  to  ask  liiOi  whether  he  has  been 
promised  a  sum  of  mdney  in  case  the  pro- 
ceeding is  successful.  West  Skokie  IJrainage 
Dist.  V.  Dawson   (111.),  17-776. 

Bi  Be-ejcaniinatiofi. 

fiivitig  Witnesii  opporiuniiy  tq  e:t-< 
plain  answerit  on  croSs-exAiilinaiion.  -i- 

A  witness  on  re-examination  vtis^y  be  .askfed 
a  question  for  the  purpose  of  affording  him 
an  opportunity  to  explain  the  answers  given 
on  the  cross-exaniination.  Saltiitdre  Belt  R. 
Co.  V.  Sattler   (Md.),  3-g60. 

Questioning  Witness,  attadked  t>n 
crossi-exalnin^tion,  as  to  stateinent 
jixa&e  to  him  to  inflneiiee  hiia  against 
testifying.  —  Where,  in  a  prosecution  iat 
murder^  a  witness  fat  the  state  is  asked  on 
oross-exanilnation,  for  the  pui-pose  bf  dis- 
crediting hiifi,  if  Ms  brotheJ-in'laW  and  the 
aoGuaed  had  not  previously  had  some  trouble, 
it  is  proper  for  the  state,  in  f-ebuttal,  afid 
not  as  original  evidencfej  td  show  by  the  wit- 
ness that  he  had  been  told  by  some  dne  thrtt 
he  had  better  ndt  testify  against  the  adfeUsfed^ 
Strong  r.  State  (Arki);  14-^329, 

Opinion  as  to  insanity.  ^-  A  nonexpert 
witness  \Vho  has  testified  iri  chief  in  a  crim- 
inal case  that  in  hU  opinion  the  defendant 
was  of  unsound  mind  at  the  time  of  the  oom- 
mission  of  the  dffenae  ohargedj  and  on  Gross- 
examination  that  he  believed  that  the  defend- 
ant knew  that  it  wduld  be  Wrong  tq  sheoi  a 
man  dr  td  steal  or  to  comrtiit  burglary)  Jnay 
be  asked  on  redirect  examination  Whether 
the  defendant  had  sufficient  mental  capacity 
to  do  right  and  avoid  wrong.  Staite  v.  Crowe 
(Mont.),  18-643. 

f.  Answers. 

Improper  answers  as  errori  —  An  im- 
proper answer  by  a  witness  to  a  proper  (Juds- 
tion  is  not  ground  of  error  if  giveii  without 
the  fault  of  the  court  or  the  examining  ooun- 
selj  In  the  absence  of  anything  appearing 
to  the  contrary,  it  will  be  presumed  that 
thev  are  without  faulti  Hdlman  v.  Edson 
(Vt.),  15-1089. 

The  above  rule  does  not  apply  to  an  im- 
proper answer  given  by  a  party  when  testi- 
fying. As  the  law  presumes  that  a  party 
knows  and  intends  what  he  testifies  to,  suoh 
an  answer,  if  ftiaterial,  constitutes  reversible 
error.     Holman  v.  Edson   (Vt.),  15-1089- 

Striking  ont  answers  irresponsive  or 
stating  conelnsioBi  -*•  It  ii  ndt  reversible 
error  for  a,  trial  court  to  strike  out  a  por- 
tion df  ah  answer  given  by  a  witness  which 
isi  in  id  way  responsive  to  the  questidn  asfeed, 
or   td  strike  out  an  answer  which  stafes  a 
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lucre    conclusion    of   tlie   witness.     Oragg    t>. 
Los  Angeles  Trust  Co.    (Cal.),   16-1061. 

Striking  out  answ^er  stating  conclu- 
sion, —  In  a.  condemnation  proceeding,  where 
A  witness  for  the  petitioner,  upon  being  asked 
whether  the  land  sought  to  be  acquired  is 
suitable  for  agricultural  purposes,  answers 
that  it  is  very  poor,  defendant  is  entitled  to 
have  the  answer  stricken  out  as  stating  the 
conclusion  of  the  witness,  and  the  denial  of 
Ji  motion  to  strike  it  out  constitvites  error. 
West  Skokie  Drainage  Dist.  i'.  Dawson  (111.), 
17-776. 

g.  Privilege  of  witness. 

(1)    Statutory   abridgment  of   privilege. 

Power  of  legislature.  —  The  legislature 
has  no  power  to  restrict  or  abridge  the  privi- 
lege guaranteed  by  section  13  of  the  North 
Dakota  constitution  which  provides  that  "  no 
person  shall  ...  be  compelled  in  any  crim- 
inal case  to  be  a  witness  against  himself." 
In  re  Beer   (N.  Dak.),  17-126. 

(2)   Who  may  invoke  privilege. 

Party  to  suit  where  witness  does  not 
claim  privilege.  —  Testimony  which  a  wit- 
ness hae  given,  without  objection  on  his  part, 
cannot  be  excluded  on  motion  of  a  party  to 
the  ease,  on  the  ground  that  the  personal 
privilege  of  the  witness  was  violated  when, 
such  testimony  was  elicited  from  him.  Mc- 
Cray   i:  State   (Ga.),  20-101. 

Custodian  of  books  tending  to  in- 
TTlminate  another.  —  The  provisions  of 
the  Michigan  constitution  and  Federal  Con- 
stitution that  no  witness  can  be  compelled  to 
pive  testimony  which  may  tend  to  criminate 
liimself  are  designed  for  the  protection  of  the 
witness  and  not  for  others,  and  do  not  shield 
the  president  of  a  corporation  who  refuses  to 
pj-oduce  before  the  grand  jury,  in  obedience 
to  a  subpcena  duces  tecum,  certain  books  of 
the  corporation,  where  it  appears  that  dur- 
ing the  time  in  which  the  books  in  question 
were  kept,  and  entries  therein  made,  the 
president  bad  no  connection  with  the  corpo- 
ration or  its  officers,  and  had  no  part  in 
making  the  entries  or  knowledge  of  them. 
The  fact  that  the  entries  may  tend  to  in- 
criminate other  officers  of  the  corporation  is 
immaterial.    In  re  Moser  (Mich.),  5-31. 

One  cannot  be  compelled  to  produce  his 
own  books  or  the  books  of  another,  which 
-re  under  his  control  as  agent  or  otherwise, 
where  their  production  would  tend  to  crimi- 
nate him,  nor  can  his  clerk  be  compelled  to 
produce  them;  but  when,  as  agent  of  a  cor- 
poration,  he  chooses  to  make  entries  on  the 
books  of  the  corporation,  and  those  books 
are  in  the  possession  and  control  of  another 
officer  of  the  corporation,  such  officer  may 
be  compelled  to  produce  them,  in  a  proper 
case,  under  a  subpoena  duces  tecum,  and  this 
does  not  amount  to  an  unjustifiable  searoli 
and  seizure  as  prohibited  by  the  Michigan 
constitution.     In  re  Moger   (Minh.),  5-31. 

Pefendant  to  whom  books  were  de- 
livered after  service  of  subpoena  duces 
tecum.  —  Where,  in  a  criminal  prosecution 


against  the  general  superintendent  of  a  cor- 
poration for  perjury,  the  defendant  and  the 
auditor  of  the  corporation  are  served  with  a 
subpoena  requiring  the  production  before  the 
grand  jury  of  certain  books  and  documents 
of  the  corporation,  and  the  auditor,  who  is 
the  regular  cuetodian  of  such  boolfS  and  docu- 
ments and  then  has  possession  of  them,  4?" 
livers  them  to  the  defendant,  in  accordance 
with  instructions  of  the  corporation's  coun- 
sel, on  the  day  before  the  grand  pry  meets, 
it  is  no  violation  of  the  constitutional  privi- 
lege of  the  defendapt  as  a  witness  to  order 
him  to  place  such  books  and  documents  in 
the  possession  of  thfi  auditor,  and  to  commit 
the  defendant  to  custody  until  he  complies 
with  the  order.  Ex  p.  Hedden  (Nev.),  13- 
1173. 

(3)  Manner  of  raising  question  of  privilege. 

By  refusing  to  produce  boohs  pursu- 
ant to  subpoena.  —  Where  a  corporation  is 

required  to  produce  its  books  for  the  inspec- 
tion of  a  court  or  grand  jury  the  objection 
that  the  books  called  for  will  incriminate  the 
corporation  is  not  available  upon  a  refusal 
to  comply  with  the  notice  to  produce.  The 
court  cannot  determine  the  objection  as  to 
incrimination  until  the  books  are  produced 
for  inspection  by  the  court.  Consolidated 
Rendering  Co.   v.  Vermont    (U.   S.),   12-658. 

Where  a  corporation  is  ordered,  under  the 
Vermont  statute,  to  produce  its  books  and 
papers  before  the  grand  jury,  and  in  viola- 
tion of  the  order  fails  to  do  so,  the  claim  of 
the  corporation  that  it  cannot  be  compelled 
to  produce  such  documents  because  of  the 
provision  of  the  constitution  against  compel- 
ling a  party  to  give  self-incriminating  evi- 
dence, is  not  properly  or  legally  presented, 
and  no  question  as  to  the  validity  of  the  stat- 
ute in  this  respect  i.s  raised.  It  is  the  duty 
of  the  corporation  to  comply  with  the  order 
by  bringing  the  required  documents  into 
court,  and  then,  if  it  desires  to  do  so,  to 
claim  the  privilege  that  the  documents,  if  in- 
troduced in  evidence,  woiild  tend  to  incrimi- 
nate it.  In  re  Consolidated  Rendering  Co. 
(Vt.),  11-1069. 

By  motion  to  dismiss  petition  to  pun- 
ish for  contempt  in  refusing  to  pro- 
duce boohs.  —  The  claim  of  privilege  that 
documents  ordered  to  be  produced  before  a 
grand  jury  would  tend  to  incriminate  the 
corporation  ordered  to  produce  them,  can  bo 
raised  before  the  grand  jury,  but  cannot  bo 
raised  by  a  motion  to  dismiss  a  petition  to 
punish  the  corporation  for  contempt.  In  re 
Consolidated  Rendering  Co.    (Vt.),   11-1069. 

(4)  Determination  of  question  of  privilege. 

As  question  for  court.  —  The  claim  of 
privilege  that  certain  evidence  will  tend  to 
incriminate  a  witness  is  for  the  court  and 
not  for  the  witness  to  decide.  In  re  Consoli- 
dated Rendering  Co.  (Vt.),  11-1069. 

Witness   as    sole   judge.   —   A   witness 
himself  is  not  the  .sole  judge  of  whether  the  i. 
answer  to  a  question  will  tend  to  criminate 
him.    Unless  it  may  so  tend  he  must  answer, 
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and  where  it  is  apparent  that  it  will  not 
have  that  effect  his  refusal  to  answer  will 
subject  him  to  proceedings  for  contempt.  In 
re  Moser   (Mich.),  5-31. 

( 5 )    Testimony   privileged. 

Answers  tending  to  criminate  in  gen- 
eral. —  A  witness,  sworn  before  a  grand  jury 
in  North  Dakota,  cannot  be  compelled  to  an- 
swer questions  which  would  tend  to  criminate 
him,  and  is  privileged  from  answering  such 
questions  by  section  13  of  the  state  constitu- 
tion, which  declares  that  "  no  person  .  .  . 
shall  be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,"  unless  granted 
unconditional  immunity  from  prosecution  for 
the  offense  concerning  which  he  is  testifying 
by  statute.    In  re  Beer   (N.  Dak.),  17-126. 

Furnishing  link  in  claim  of  evidence. 

—  Under  section  13  of  the  constitution,  the 
witness  is  protected  from  testifying  to  facts 
and  circumstances  from  which  his  connection 
with,  or  guilty  of,  a  crime,  may  be  proven 
through  other  sources  than  his  answers.  In 
re  Beer   (N.  Dak.),  17-126. 

Statement  by  witness  before  coroner. 

—  The  provision  of  the  Colorado  constitution 
that  no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  case  renders 
inadmissible  in  a  criminal  prosecution  invol- 
untary statements  made  by  the  defendant, 
when  a  witness  before  the  coroner's  jury,  with- 
out regard  to  whether  the  statements  so  made 
amounted  to  a  confession  of  guilt.  Tuttle  v. 
People   (Colo.),  3-513. 

iStatements  made  by  a,  witness  before  » 
coroner's  jury  to  be  admissible  in  a  subse- 
quent prosecution  against  him  for  murder, 
to  investigate  which  an  inquest  is  held,  must 
be  made  voluntarily.  If  made  under  any  de- 
gree of  coercion  they  will  not  he  admissible. 
Tuttle  V.  People   (Colo.),  3-513. 

In  ascertaining  whether  or  not  statements 
made  by  a  witness  before  a  coroner's  jury 
were  made  voluntarily,  each  case  must  be 
governed  by  its  own  circumstances.  That 
the  person  making  the  statements  had  been 
subpoenaed,  that  he  testified  under  oath,  or 
that  he  was  under  arrest  at  the  time,  does 
not  control  in  determining  the  character  of 
the  statements.  Tuttle  K.  People  (Colo.),  3- 
513. 

A  voluntary  character  cannot  be  ascribed 
to  statements  which,  though  not  confessions 
or  admissions  of  guilt  and  made  without 
objection,  were  made  under  oath  by  persons 
subpoenaed  before  a  coroner's  jury  as  wit- 
nesses, and  who,  though  not  under  arrest 
and  not  charged  with  the  crime,  were  sus- 
pected of  having  committed  it,  knew  of  the 
suspicion,  were  not  represented  by  counsel, 
and  were  not  warned  that  their  statements 
might  be  used  against  them,  or  that  they 
were  privileged  to  refuse  to  testify.  Tuttle 
V.  People   (Colo.),  3-513. 

Answers  to  insulting  or  degrading 
questions.  —  It  is  improper,  on  cross-exam- 
ination, to  ask  a  witness  for  the  defendant 
•  in  a  criminal  case,  if  he  is  the  same  person 
"  who  was  connected  with  "  a  certain  other 


crime,  and  if  he  has  not  "been  more  or  less 
directly  connected  with  other  offenses  of  the 
same  character  for  the  past  eighteen  years," 
because  such  questions  are  within  the  provi- 
sions of  the  Montana  statutes  relieving  a 
witness  from  answering  questions  which  re- 
late to  "  particular  wrongful  acts "  commit- 
ted by  him  (Rev.  Codes,  §  8024),  which 
"  have  a  direct  tendency  to  degrade  his  char- 
acter "  (§  8030),  or  which  are  insulting 
(5  8031).    State  v.  Crowe  (Mont.),  18-643. 

It  is  reversible  error  to  compel  a  witness 
on  cross-examination,  in  violation  of  his 
privilege,  to  answer  questions  which  serve  no 
other  purpose  than  to  degrade  and  discredit 
the  witness  in  the  eyes  of  the  jury.  State  v. 
Crowe    (Mont),   18-643. 

(6)    Immunity  as   removing  privilege. 

Bight  to  claim  priTilege  nrhere  im- 
munity extended  is  coextensive  with 
privilege.  —  The  exemption  provided  by 
the  Kansas  bill  of  rights  that  no  person 
shall  be  a  witness  against  himself  cannot  be 
claimed  by  the  witness  when  under  a  statute 
the  immunity  afforded  is  coextensive  with 
the  constitutional  privilege  of  silence.  State 
V.  Jack  (Kan.),  2-171. 

Necessity  that  immunity  be  coexten- 
sive with  privilege.  —  Before  a  witness 
can  be  compelled  to  answer  questions  which 
tend  to  criminate  him,  the  statute  granting 
immunity  must  be  coextensive  in  scope  and 
effect  with  the  constitutional  guaranty.  In 
re  Beer   (N.  Dak.),  17-126. 

What  constitutes  immunity  coexten- 
sive with  privilege.  —  The  immunity  af- 
forded by  the  Kansas  anti-trust  law  of  1897 
to  a  witness  subposnaed  to  testify  of  hia 
knowledge  of  the  violations  of  that  law  is 
coextensive  with  the  constitutional  privilege 
that  no  person  shall  be  a  witness  against 
himself.     State  v.  Jack  (Kan.),  2-171. 

The  North  Dakota  statute  (section  9383, 
Eev.  Codes  1 905 )  which  provides  that  "  no 
person  shall  be  excused  from  testifying  .  .  . 
by  reason  of  his  testimony  tending  to  crimi- 
nate himself,  but  the  testimony  given  by  such 
person  shall  in  no  ease  be  used  against  him," 
does  not  grant  immunity  from  prosecution. 
Jn  re  Beer   (N.  Dak.),  17-126. 

Sufficiency  of  immunity  from  prose- 
cutions in  state  courts  urhich  does  not 
extend  to  federal  courts.  —  A  witness  sub- 
poenaed to  testify  of  his  knowledge  of  the 
violations  of  the  Kansas  anti-trust  law  can- 
not refuse  to  give  evidence  on  the  ground 
that  the  immunity  provided  by  such  act  does 
not  protect  him  against  a  prosecution  for 
violation  of  the  federal  anti-trust  law.  State 
V.  Jack  (Kan.),  2-171,  affirmed,  Jack  v.  Kan- 
sas (U.  S.),  1-689. 

(7)    Waiver   of   privilege. 

Right  to  waive.  —  Constitutional  im- 
munity from  giving  Criminating  evidence 
against  one's  self  is  a  personal  privilege 
which  may  be  and  which  is  waived  if  not 
seasonably  asserted.  State  i;.  Duncan  (Vt.), 
6-602. 
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Waiver  by  accused  taking  stand  in 
own  behalf.  —  A  prisoner  who  takes  the 
witness  stand  in  his  own  behalf  waives  his 
constitutional  privilege  of  silence,  and  the 
prosecution  has  the  right  to  cross-examine 
him  upon  hia  evidence  in  chief  with  the  same 
latitude  as  would  be  exercised  in  the  case  of 
an  ordinary  witness,  as  to  the  circumstances 
connecting  him  with  the  crime.  Harrold  v. 
Territory   (Okla.),  11-818. 

The  defendant  in  a  criminal  prosecution 
who  testifies  in  his  own  behalf  waives  the 
constituional  right  to  refuse  to  answer  on 
cross-examination  questions  tending  to  prove 
him  guilty  of  some  other  crime.  People  v. 
Dupounce    (Mich.),  2-246. 

When  a  prisoner  on  trial  for  a  crime  vol- 
untarily takes  the  witness  stand  in  his  own 
behalf,  he  waives  all  privileges  which  he  is 
entitled  to  by  remaining  silent,  and  subjects 
himself  to  the  same  rules  of  cross-examina- 
tion and  impeachment  as  any  other  witness; 
and  he  may  be  asked  if  he  has  not  made 
certain  statements,  admissions,  or  confessions 
out  of  court  inconsistent  with  his  testimony 
in  the  cause,  and  if  he  admits  making  such 
statements,  he  may  explain  or  show  the  cir- 
cumstances and  conditions  under  which  the 
statements  were  made;  and  if  he  deny  mak- 
ing such  statements,  then  the  prosecution  on 
rebuttal  may  prove  the  statements  or  admis- 
sions made  "by  him,  and  this  may  be  done 
even  though  the  admissions  or  confessions 
would  not  have  been  admissible  had  he  re- 
mained silent,  by  reason  of  not  having  been 
voluntary.  Harrold  v.  Territory  (Okla.  11- 
818. 

Waiver  by  accused  taking  stand  in 
own  behalf  as  extending  to  involuntary 
confessions.  —  The  waiver  by  an  accused 
person  testifying  in  his  own  behalf  of  his 
constitutional  guaranty  against  being  com- 
pelled to  testify  against  himself  does  not  ex- 
tend beyond  a  legal  cross-examination  upon 
the  subjects  of  his  direct  examination.  Im- 
peaching questions  relative  to  an  involun- 
tary confession  not  treated  in  the  direct  ex- 
amination of  the  accused,  and  the  introduc- 
tion of  such  a  confession  to  contradict  the 
answers  to  such  questions,  violate  the  consti- 
tutional guaranty.  Harrold  v.  Oklahoma 
(U.  S.),  17-868. 

5.  Ceedibilitt,  Impeachment,  and  Cobrobo- 

BATION. 

a.   Credibility. 
(1)    In  general. 

Failnre  to  cross-examine  as  assent  to 
credibility.  —  Failure  to  cross-examine  a 
party  who  is  the  sole  witness  as  to  a  par- 
ticular issue  in  the  case  is  an  assent  to  his 
credibility,  and  the  opposite  party  cannot 
3ttack  his  credibility  in  arfiument.  New 
Hamburg  Mfg.  Co.   r.  Webb    (Can.).  20-817. 

Disregarding  evidence  because  of  in- 
terest in  result.  —  The  testimony  of  wit- 
nesses is  not  to  be  disregarded  merely  be- 
cause they  are  interested  in  the  result;  but 


other  reasons  for  discrediting  them  must  ap- 
pear.    Miller's  Will   (Ore.),  14-277. 

Attorney  for  party.  —  Where,  upon  a 
bill  to  set  aside  a  deed,  it  must  be  apparent 
to  an  attorney  for  the  defendant,  upon  ex- 
amination of  the  bill,  that  his  testimony  will 
be  material,  it  is  his  duty  to  confer  with  his 
client  and  associate  counsel  at  once  and  fi- 
nally determine  whether  he  will  become  a  wit- 
ness. If  it  is  decided  that  he  shall  be  a  wit- 
ness he  should  immediately  sever  his  connec- 
tion with  the  litigation.  Where,  instead  of 
so  doing,  he  prepares  answers  and  acts  for 
the  defendant  until  the  time  of  trial,  his 
withdrawal  at  that  time  is  too  long  delayed, 
but  it  will  be  presumed  on  appeal  that  tlie 
chancellor,  knowing  the  circumstances,  deter- 
mined properly  what  weight  should  be  given 
to  his  testimony.  Onstott  v.  Edel  (HI.),  13- 
28. 

(2)    As  question  for   jury. 

In  general.  —  After  a  court  has  deter- 
mined that  a  person  is  competent  to  testify 
as  a  witness,  the  credibility  of  the  witness 
immediately  becomes  a  question  to  be  deter- 
mined by  the  jury.  State  v.  Simes  (Idaho), 
9-1216. 

(3)    Instructions. 

Relating  to  interest  of  \ritness.  —  A 

requested  instruction  that  the  testimony  of 
a  witness  having  in  view  a  reward  in  case  of 
conviction  shall  be  received  "  with  distrust," 
is  properly  refused,  as  the  question  of  the 
credit  to  be  given  to  the  witness  is  solely 
for  the  jury.  State  r.  Wisnewski  (N.  Dak.), 
3-907. 

Relating  to  disregarding  testimony 
of  employee  of  party.  —  In  an  action 
against  a  master  to  recover  damages  for  per- 
sonal injuries  sustained  by  his  servant,  an 
instruction  that  the  jury  have  no  right  to 
disregard  the  testimony  of  witnesses  for  the 
defendant  simply  because  such  witnesses  are, 
or  have  been,  in  the  defendant's  employ,  em- 
bodies a  correct  statement  of  law,  and  is  not 
open  to  the  objection  that  it  directs  the  jury 
not  to  take  into  account  the  fact  of  the  wit- 
nesses' employment  by  the  defendant  in 
weighing  their  testimony.  Christiansen  v. 
William  Graver  Tank  Works   (111.),  7-69. 

Relating  to  disregarding  evidence  of 
impeached  iritness.— An  instruction  which 
points  out  two  methods  of  impeaching  wit- 
nesses and  then  tells  the  jury  that  if  they  be- 
lieve "  that  any  witness  for  the  defendant 
has  been  impeached  by  either  of  the  meth- 
ods "  they  are  at  liberty  to  disregard  his 
evidence,  except  in  so  far' as  it  has  been  cor- 
roborated, is  erroneous,  as  tending  to  lead 
the  jury  to  believe  thot  there  is  something 
in  the  testimony  of  some  one  of  the  witnesses 
for  the  defense  which  makes  the  specified 
rules  of  impeachment  peculiarly  applicable 
to  him.  Godair  v.  Ham  National  Bank  (Til.), 
8-447. 

Relating  to  disregarding  testimony 
of  witness  falsely  testifying  as  to  any 
matter.  —  An  instruction,  in  a  criminal 
prosecution,  that  if  the  jury  "  find  that  the 
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accused  or  any  other  witness  has  willfully 
and  corruptly  testified  falsely  to  any  fact 
material  to  the  issue,  .  .  they  have  the 
right  to  entirely  disregard  his  testimony,"  is 
not  open  to  the  objection  that  it  tells  the  jury 
that  if  they  find  that  any  witness  has  com- 
mitted perjury  they  have  the  right  to  disre- 
gard the  testimony  of  the  defendant.  Aid- 
rich  r.  People   (111.),  8-284. 

It  is  erroneous  to  instruct  the  jury  that 
they  may  disregard  the  testimony  of  a  wit- 
ness whom  they  believe  to  have  testified 
falsely  in  regard  to  any  material  matter, 
unless  the  jury  are  also  instructed  that  the 
false  testimony  must  have  been  given  know- 
ingly and  wilfully.  Godair  v.  Ham  National 
Bank  (111.),  8-447. 

b.  Impeachment. 
(1)    Impeaching  one's  own  witness. 

Right  to  impeach  in   general.  —  The 

general  rule  is  that  a  party  to  an  action  can- 
not impeach  a  witness  voluntarily  called  by 
liim  except  as  that  r<>sult  may  be  accom- 
plished' incidentally  by  proving  a  state  of 
facts  differing  from  that  sworn  to  by  the 
witness  in  question.  Chicago  City  R.  Co.  v. 
Gregory    (111.),   6-220. 

Impeachment  of  adverse  party  called 
as  xvitness.  —  The  party  to  an  action,  who 
calls  his  adversary  as  a  witness,  is  bound  by 
tile  latter's  testimony  only  in  so  far  as  it  is 
entitled  to  credit,  taking  into  consideration 
its  reasonableness  and  all  the  other  tests  of 
credibility  which  are  applied  to  witnesses 
and  the  weight  of  their  evidence.  Lasher  v. 
Cblton   (111.),  8-367. 

A  party  who  calls  the  opposite  party  as  a 
witness  is  not  bound  by  his  testimony  hut 
may  contradict  him  by  introducing  other  evi- 
dence to  prove  a  state  of  facts  contrary  to 
that  to  Tvhich  the  witness  testifies.  Missis- 
sippi Glass  Co.  V.  Franzen  (U.  S.),  6-707. 

Where  the  plaintiff  in  an  action  on  a  bond 
calls  as  a  witness  the  defendant,  who  denies 
that  he  signed  the  bond,  the  plaintjflF  may 
nevertheless  introduce  any  legal  evidence  of 
the  fact  that  the  defendant  did  sign  it.  Mu- 
nicipal Court  V.  Kirby  (E.  I.),  13-736. 

The  rule  that  a  party  cannot  impeach  his 
own  witnesses  by  contradictory  etatements 
made  out  of  court  is  limited  to  the  case  of  a 
witness  who  is  not  the  adverse  party.  In  a 
civil  action  the  admission  by  a  party  of  any 
fact  material  to  the  issue,  excepting  confiden- 
tial communications  the  disclosure  of  which 
is  prohibited  by  statute,  are  always  compe- 
tent evidence  against  him,  wherever,  when- 
ever, or  to  whomsoever  made.  Declarations, 
as  a  general  rule,  are  merely  hearsay,  and 
therefore  incompetent;  while  admissions  of 
a  party  to  the  action  are  original  evidence 
against  the  party  making  them,  and  are  as  a 
rvile  sufficient  to  establish  a  cause  of  action 
or  defense  without  further  evidence  of  the 
fact.  Koester  v.  Rochester  Candy  Works  (N. 
Y.),  lR-589. 

Proof  of  contradictory  statentents  of 
witness  not  a  party.  —  A  party  to  an  ac- 


tion cannot  prove  that  a  witness  whom  he 
has  voluntarily  called  made  contradictoiy 
statements  before  the  trial,  either  for  the 
purpose  of  having  the  jury  consider  the  state- 
ments as  independent  evidence  or  for  the 
purpose  of  impeaching  the  witness,  where 
there  is  no  attempt  to  show  that  the  witness 
has  perpretrated  a  fraud  upon  the  party  by 
giving  evidence  opposed  to  that  which  he 
represented  that  he  would  give  when  called. 
Chicago  City  R.  Co.  r.  Gregory  (111.),  6-220. 

A  party  who  is  surprised  by  the  adverse 
testimony  of  a  witness  whom  he  has  called 
may,  in  the  discretion  of  the  trial  court,  be 
allowed  to  cross-examine  the  witness,  and, 
after  laying  a  proper  foundation,  show  that 
the  witness,  prior  to  testifying,  had  made 
statements  contrary  to  his  testimony.  Lind- 
quist  V.  Dickson   (Minn.),  8-1024. 

A  party  who  calls  a  witness  who  had  pre- 
viously testified  fully  by  disposition  cannot 
introduce  declarations  made  by  the  witness 
out  of  court  for  the  purpose  of  neutralizing 
the  effect  of  his  testimony,  for  it  cannot  be 
said  that  such  party  has  been  surprised  by 
the  hostile  aflSrmative  evidence  of  the  wit- 
ness. Such  declarations  are  particularly  in- 
admissible where  the  adverse  party  oflFers  to 
have  the  hostile  testimony  stricken  from  the 
record.     Estate  of  Dolbeer    (Cal.),  15-207. 

Esdnsion  of  evidence  tending  to  con- 
tradict evidence  of  another  witness 
for  same  party.  —  Under  the  Massachusetts 
statute  (Rev.  Laws,  c.  175,  §  24)  providing 
that  one  may  not  impeach  the  credit  of  his 
witness  by  evidence  of  bad  character,  but 
may  contradict  him  by  other  evidence,  etc., 
the  fact  that  the  evidence  in  a  criminal  case 
tends  to  contradict  that  of  other  witnesses 
introduced  by  the  same  party  is  not  ground 
for  its  exclusion,  where  it  is  competent  for 
other  purposes.  Com.  v.  Richmond  (Mass.), 
20-1269. 

(2)   Impeaching  evidence, 
(a)  In  general. 

Intoxication  of  \Fitness  at  time  of 
event  testified  to.  —  The  fact  that  a  wit- 
ness was  intoxicated  at  or  about  the  time  of 
the  happening  of  an  event  concerning  which 
he  has  testified  may  be  sworn  for  the  purpose 
of  impeaching  his  credibility,  without  first 
interrogating  him  as  to  his  condition  at  the 
time  in  question.  Bliss  v.  Beck  (Neb.),  16- 
366. 

Statement  by  party  that  he  wonld 
spend  large  snm  to  win  suit.  —  In  an  ac- 
tion for  assault  and  battery  where  the  de- 
fendant has  testified  in  his  own  behalf,  it  is 
competent  to  show,  as  affecting  his  credi- 
bility, prior  statements  by  him  that  he  would 
whip  the  plaintiff  in  court  and  wouhj  spend 
$50,000  to  do  it.  Stockha.m  f.  Malcolm 
(Md.),  19-759. 

Befxisal  to  answer  questions  »t  coro- 
ner's inqnest.  —  In  an  action  against  a 
street  railway  company  to  i-ecover  damages 
for  the  death  of  the  plaintiff's  husbftnd,  al- 
leged to  have   been   caused  by  the  wrongful 
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act  of  the  conductor  of  the  car  on  which  he 
was  riding  in  pushing  him  therefrom,  evi- 
dence that  such  conductor,  acting  upon  the 
advice  of  an  attorney  for  the  railroad  com- 
pany, refused  to  make  any  statement  to  the 
jury  at  a  coroner's  inquest  held  to  inquire 
into  the  death  of  the  deceased  is  not  admis- 
sible for  the  purpose  of  impeaching  his  testi- 
mony on  the  trial.  Garrett  v.  St.  Louis 
Transit  Co.   (Mo.),  16-678. 

Proof  tliat  witness  had  stolen  prop'- 
erty  in  possession  and  was  forced  to 
pay  therefor.  —  Evidence  that  a  witness 
had  stolen  property  in  his  possession  at  a 
certain  time,  and  that  he  was  forced  to  pay 
for  the  property,  is  not  admissible,  even  for 
the  purpose  of  affecting  the  credibility  of  the 
witness.  Miller  v.  Oklahoma  (U.  S. ),  9- 
389. 

Matters  not  proper  on  cross-examin- 
ation on  other  grounds. — Matters  brought 
out  on  cross-examination,  which  are  legiti- 
mate for  the  purpose  of  enabling  the  jury  to 
determine  the  credibility  of  a  witness,  are  not 
objectionable,  although  they  may  relate  to 
questions  not  in  issue  in  the  case.  Vindi- 
cator Consol.  Gold  Min.  Co.  v.  Firstbrook 
(Colo.),  10-1108. 

(b)    Contradictory    statements. 

Necessity  of  laying  foundation  for 
contradiction.  —  Where  it  is  sought  to 
impeach  the  testimony  of  a  witness,  i;ot  a 
party  to  the  action,  by  evidence  of  statements 
made  by  him  out  of  court,  a  proper  founda- 
tion must  be  laid  by  asking  him  if  he  matte 
the  statements  and  directing  his  attention  to 
the  time  and  place  and  the  person  to  whom 
or  in  whose  presence  they  were  made.  This 
rule,  however,  is  sufficiently  complied  with 
whenever  the  time,  place,  person,  and  sub- 
stance of  the  alleged  statements  are  desig- 
nated with  such  a  degree  of  certainty  that 
the  witness  will  clearly  understand  the  mat- 
ter about  which  he  is  interrogated  and  not  be 
misled.     Jaynes  -v.  People    (Colo.),  16-787. 

The  credit  of  a  witness  may  be  impeached 
by  proof  that  he  has  made  statements  out  of 
court  contrary  to  what  he  has  testified  at  the 
trial,  but,  in  laying  the  foundation  for  such 
impeachment,  it  is  necessary  to  inquire  of 
such  witness  as  to  the  time,  place,  and  per- 
sons involved  in  such  supposed  contradictions, 
before  proof  thereof  may  be  submitted  to  the 
jury,  the  statute  requiring  that  "  the  circum- 
stances of  the  supposed  statement,  sufficient 
to  designate  the  particular  occasion,  must  be 
mentioned  to  the  witness,  and  he  must  be 
asked  whether  or  not  he  made  such  state- 
ment."    Clinton  v.  State   (Fla,),  12-150. 

Nature  6f  questions  to  lay  fonnda- 
tiom.  —  Where  on  the  cross-examination  of 
a  witness  a  foundation  is  being  laid  to  im- 
peach him  by  proof  of  prior  contradictory 
statements,  questions  asked  for  that  purpose 
are  not  rendered  fatally  objectionable  by  the 
fact  that  they  do  not  relate  wholly  to  matters 
of  fact,  but  in  part  call  for  the  conclusions  of 
the  witness,  where  he  admits  having  made 
prior  contradictory  atatementi  as  to  the  mat- 


tors   calling  for   his   conclusions.     Larkin  v. 
Saltair  Beach  Co.  (Utah),  8-977. 

Questioning  witness  as  to  prior  state- 
ments to  lay  foundation  for  contradic- 
tion. —  Where  a  witness  testifies  that  three 
or  four  days  before  the  fall  of  the  rock  by 
which  the  plaintiif's  intestate  was  killed  he 
noticed  the  rock  and  that  it  appeared  to  be 
loose,  it  is  competent  on  cross-examination, 
as  laying  the  foundation  for  impeachment,  to 
ask  him  if  he  did  not  testify  at  the  coroner's 
inquest  that  he  examined  the  rock  thirty 
minutes  before  it  fell  and  thought  that  it 
vas  not  dangerous.  Belskis  v.  Bering  Coal 
Co.   (111.),  20-388. 

It  is  proper  on  cross-examination  to  ask 
the  witness  if  he  has  not  made  certain  state- 
ments contradictory  to  his  testimony,  as  lay- 
ing the  foundation  for  impeachment.  Lin- 
forth  V.  San  Francisco  Gas,  etc.,  Co.  (Cal.), 
19-1230. 

For  the  purpose  of  laying  a  predicate  for 
the  proof  of  a  contradictory  statement,  a 
witness  may  be  questioned  on  cross-examina- 
tion as  to  conversations  had  by  him  with 
a  third  person*  Birmingham  R.,  etc.,  Co.  ■!;. 
Mason   (Ala.),  6-929. 

Contradiction  by  proof  of  conversa- 
tions when  defendant  not  present.  ->-  In 
a  criminal  prosecution,  the  prosecuting  wit- 
ness may  testify  in  rebuttal  as  to  conversa- 
tions had  by  him  with  one  of  the  witnesses 
for  the  defendant  when  the  defendant  was 
not  present,  where  the  rebuttal  testimony  is 
given  for  the  purpose  of  contradicting  the 
answers  given  by  the  defendant's  witness  on 
cross-examination  in  response  to  questions 
asked  him  for  the  purpose  of>  showing  his 
interest  in  the  ease  and  of  affecting  the  weight 
of  his  testimony.  State  v.  Mnlhall  (Mo.), 
8-781. 

Prior  inconsistent  statements  out  of 
court.  —  For  the  purpose  of  impeaching  a 
witness,  it  is  competent  to  introduce  evidence 
tending  to  show  that  before  the  trial  he  made 
statements  contradictory  of  and  inconsistent 
with  his  testimony,  where  the  attention  of 
the  witness  was  called  on  his  cross-examina- 
tion to  the  specified  time,  place,  and  oircum- 
atances  of  each  conversation  in  which  it  is 
claimed  that  the  statements  were  made,  and 
he  denied  having  made  the  statements.  Lar- 
kin V.  Saltair  Beach  Co.   (Utah),  8-977, 

Inconsistent  statements  regarding 
belief  in  defendant's  guilt.  —  Where  on 
cross-examination  a  witness  denies  having 
made  statements  expressing  an  opinion  as  to 
the  guilt  of  the  accused,  it  is  improper  to  al 
low  the  prosecution  to  prove  for  the  purpose 
of  impeachment  that  the  witness  had  made 
such  statements.  Parker  v.  State  (Tex.).  3- 
S93. 

If  there  is  an  inconsistency  between  the  be- 
lief of  a  witness  as  indicated  by  his  declara- 
tions prior  to  the  trial,  and  his  belief  as  in- 
dicated by  his  examination  in  chief,  the  prior 
declarations  mny  be  shown  by  war  of  im- 
peachment, though  they  are  not  directly  con- 
tradictory of  any  specific  statement  made 
by  him  on  his  examination  in  chief.  State 
(',  Matlieson   (Towa),  8-430. 
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Contradiction  by  stenographic  notes 
of  testimony  at  coroner's  inquest  not 
shown  to  be  correct.  —  In  a  prosecution 
for  homicide,  a  witness  for  the  state  cannot 
be  contradicted  by  the  reading  of  the  steno- 
graphic notes  of  the  testimony  at  the  cor- 
oner's inquest  or  impeached  by  a  production 
of  the  transcript  of  such  notes,  where  the 
stenographer  who  took  the  testimony  is  un- 
able to  say  that  his  notes  are  a  correct  state- 
ment of  the  witness's  testimony  at  the  in- 
quest.    State  u  Martin  (Oregon) ,  8-769. 

Deposition  taken  in  another  cause.  — 
A  deposition  taken  in  another  cause  is  ad- 
missible for  the  purpose  of  impeaching  the 
witness  by  showing  that  at  another  time  and 
place  he  made  statements  under  oath  incon- 
sistent with  those  made  upon  the  witness 
stand  in  the  case  on  trial,  and  it  is  not  re- 
quired that  the  whole  deposition  be  read  or 
any  greater  portion  thereof  than  that  which 
directly  relates  to  the  proposed  impeachment. 
Charlton  v.  Kelly  (U.  S.),  13-518. 

Contradiction  of  collateral  and  im- 
material matters.  —  Testimony  as  to  col- 
lateral and  immaterial  matters  cannot,  though 
given  on  direct  examination,  be  contradicted 
for  the  purpose  of  impeaching  the  witness's 
credibility.  Lambert  v.  Hamlin  (N.  H.),  6- 
713. 

In  a  prosecution  for  arson,  where  one  of 
the  state's  witnesses  has  on  cross-examina- 
tion denied  having  had  a  conversation  with 
the  owner  of  the  building  wherein  the  latter 
expressed  the  opinion  that  the  burning  had 
been  done  by  a  third  person,  the  defendant 
cannot  impeach  the  witness  by  testimony  of 
other  witnesses  that  the  conversation  took 
place.     State  r.  McLain  (Wash.),  10-321. 

Admissibility  of  testimony  of  magis- 
trate as  to  contradictory  statements  at 
preliminary  examination.  —  A  witness 
on  a  criminal  trial  may  be  impeached  by 
showing  that  he  made  contradictory  state- 
ments when  testifying  on  the  preliminary  ex 
amination  of  the  defendant,  and  the  magis- 
trate before  whom  such  examination  was  had 
may  be  called  as  a  witness  for  that  purpose 
State  V.  Pirkey  (S.  D.),  18-192. 

Admissibility  of  written  statement 
irhere  signature  admitted  but  contents 
denied.  —  Where  a  witness  admits  having 
signed  a  paper  containing  statements  which 
contradict  his  testimony,  but  states  that  the 
writing  was  changed  after  he  wrote  his  sig 
nature  and  that  he  did  not  understand  the 
contents  at  the  time,  and  there  is  no  evidence 
to  the  contrary,  such  paper  is  not  admissible 
to  Impeach  him.  Belskis  r.  Bering  Coal  Co. 
(111.),  20-388. 

(c)   Bias. 

Necessity  of  laying  foundation.  —  Be- 
fore evidence  to  show  bias  on  the  part  of  a 
witness  can  be  introduced,  a  foundation  there- 
foi  must  be  laid  by  asking  tlie  witness 
whether  he  said  or  did  the  things  Intended  to 
be  proved  ns  showing  bias.  Fagan  r.  Lentz 
(Cal.),  20-221. 

Showing  contribution  by  witness  to 
fl.id  proieoutton.  —  In  <v  criminal  prosecu- 


tion, it  is  prejudicial  error  to  refuse  to  per- 
mit the  defendant  to  show  the  interest  of  the 
witness  for  the  prosecution,  and  to  impair 
the  force  of  his  testimony,  by  asl<ing  him  if 
he  has  not  contributed  money  to  aid  in  the 
prosecution,  and  what  his  purpose  was  in  so 
doing.     Miller  v.  Oklahoma  (U.  S.),  9-389. 

Showing  retainer  of  Tritness  as  at- 
torney in  case.  —  In  a  criminal  prosecution 
it  is  competent  for  the  defendant  to  show 
that  a  lawyer  who  is  testifying  against  him 
has  received  a  retainer  in  the  case  to  assist 
in  the  prosecution,  and  to  show  in  what  ca- 
pacity the  witness  has  been  so  retained;  but 
this  should  be  done  decently  and  respectfully, 
by  proper  questions  developing  the  facts,  and 
without  making  unfounded  imputations  of 
corruption  on  the  part  of  the  witness.  Miller 
V.  Oklahoma   (U.  S.),  9-389. 

Sho'wing  aid  by  iritness  in  securing 
evidence.  —  In  a  criminal  prosecution,  where 
a  witness  for  the  state  has  shown  his  interest 
by  admitting  on  cross-examination  that  he 
went  to  the  county  attorney  and  volunteered 
his  evidence,  the  action  of  the  trial  court  in 
refusing  to  permit  the  witness  to  answer  a 
question  as  to  whether  he  sent  any  one  else 
to  the  county  attorney  telling  him  that  the 
witness  wanted  to  testify  is  technically  erro- 
neous as  an  undue  restriction  of  cross-exam- 
ination, but  the  error  is  without  prejudice  as 
an  affirmative  answer  would  not  add  further 
evidence  of  the  interest  of  the  witness.  Statt 
V.  Fuller  (Mont.),  9-648. 

Interest  taken  in  case  by  vritness.  — 
In  a  prosecution  for  rape,  where  it  appears 
that  a  relative  of  the  defendant,  owing  no 
special  duty  to  the  prosecuting  witness,  has 
manifested  unusual  interest  in  the  prosecu- 
tion of  the  case,  a  wide  latitude  should  be 
allowed  in  his  cross-examination,  and  the  de- 
fendant should  be  permitted  to  impeach  his 
testimony  as  to  any  matter  bearing  directly 
on  the  case.     State  v.  Griffin  (Wash.),  11-95. 

It  is  competent  for  either  party  to  show 
the  interest  taken  in  a  case  by  a  material 
witness  for  the  opposite  party;  and  this  may 
be  done  on  cross-examination  of  the  witness 
himself.  Atlantic  Coast  Line  E.  Co.  v.  Pow- 
ell (Ga.),  9-553. 

Relation  betiveen  uritness  and  attor- 
ney for  party.  —  It  is  within  the  discretion 
of  the  trial  court  to  decline  to  allow  inquiries 
into  the  relations  of  client  and  attorney  be- 
tween a  witness  and  the  attorneys  for  one 
party  to  the  action,  the  purpose  of  which  is 
to  show  bias  of  the  witness  against  the  other 
party.  Birmingham  Southern  R.  Co.  v,  Lint- 
ner    (Ala.),  3-461. 

(d)   Conviction  of  crime. 

Admissibility  of  evidence  of  verdict 
of  conviction  subsequently  set  aside.  — 

The  statute  of  the  District  of  Columbia  pro- 
viding in  substance  that  no  person  shall  be 
incompetent  to  testifj'  by  reason  of  his  hav- 
ing been  convicted  of  crime,  but  that  such 
fact  may  be  given  in  evidence  to'  affect  his 
credit  as  a  witness,  means  conviction  by  the 
judgment  of  a  court  and  not  by  the  verdict 
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of  a  jury  merely,  and  evidence  of  a  verdict  of 
conviction  against  the  witness  which  was 
afterwards  set  aside  is  not  admissible  under 
the  statute.  Thompson  r.  United  States  {D. 
C),  12-1004. 

Cross-examinatioii  as  to  previous  con- 
viction. —  The  defendant  in  a  criminal 
jjioseoution,  offering  himself  as  a  witness  in 
his  own  behalf,  cannot  be  asked  on  cross-ex- 
amination, for  the  purpose  of  impeaching 
him,  if  he  has  not  formerly  been  convicted  of 
crime,  the  fact  of  such  previous  conviction 
being  provable  only  by  the  record.  Common- 
wealth i:  Walsh    (Mass.),  13-642. 

Under  the  statute  providing  that  a  person 
convicted  of  a  criminal  offense  is  competent 
as  a  witness  to  affect  his  credibility,  the  de- 
fendant in  a  criminal  prosecution  is  entitled 
to  ask  a  witness  on  cross-examination  if  he 
Las  ever  been  arrested  and  convicted  "  of 
being  drunk  and  disorderly,"  where  the  prose- 
cution does  not  object  to  the  question  on  the 
ground  that  it  is  not  sufficiently  specific. 
Koch  V.  State   (Wis.),  5-389. 

(e)   Indictment  for  crime. 

In  general.  —  Though  evidence  that  a 
witness  has  been  convicted  of  having  com- 
mitted a  crime  is  admissible  for  the  purpose 
of  impeaching  him,  evidence  of  a  mere  ac- 
cusation or  indictment  is  not  admissible  for 
that  purpose.  Glover  v.  United  States  (U. 
S.),  8-1184. 

The  rule  that  a  witness  may  not  be  im- 
peached or  discredited  by  showing  on  his 
cross-examination,  or  in  any  other  way,  that 
he  has  been  indicted,  applies  to  criminal  as 
well  as  to  civil  actions,  and  to  all  witnesses 
whether  parties  or  not.  People  v.  Morrison 
(N.  Y.),  16-871. 

Joint  indictment  of  witness  and  ac- 
cused. —  It  was  not  error,  in  view  of  the 
evidence  in  this  case,  to  admit  in  evidence, 
to  be  considered  solely  on  the  question  as  to 
the  credibility  of  a  witness  testifying  in  be- 
half of  the  accused  on  trial,  an  indictment 
against  him  and  such  witness,  charging  them 
jointly  with  the  offense  of  assault  with  in- 
tent to  murder,  alleged  to  have  be'en  commit- 
ted upon  a  named  person,  who,  the  evidence 
in  the  case  on  trial  showed,  accompanied  the 
deceased  at  the  time  he  was  killed,  and  was 
assaulted  as  he  was  leaving  the  scene  of  the 
homicide.    McCray  r.  State   (Ga.),  20-101. 

(f)   Involuntary    confession. 

Confession  incompetent  in  chief  as 
admissible  to  impeach  accused.  —  An  in- 
voluntary confession  of  an  accused  person, 
incompetent  to  prove  the  case  of  the  prose- 
cutor in  chief,  is  incompetent  to  impeach  the 
accused  after  he  has  testified  in  his  own  behalf 
relative  to  other  subjects  only,  (1)  because 
such  a  confession  is  unworthy  of  belief,  and 
(2)  because  its  introduction  would  violate 
the  constitutional  guaranty  that  the  accused 
shall  not  be  compelled  to  testify  against  him- 
self,   Harrold  v,  QWahomfi  (U.  S.),  17-868, 


(g)  Attacking  character  or  reputation. 

Impeaching  character  of  defendant 
who  takes  stand.  —  When  th?  c^efendant 
in  a  criminal  ease  offers  himseh  as-  a  witness 
he  thereby  puts  himself  on  the  same  footing 
as  any  other  witness  and  may  be  examined, 
cross-examined,  or  impeached  as  any  other 
witness,  but  the  state  cannot  introduce  evi- 
dence to  impeach  the  general  character  of  the 
defendant,  unless  he  has  first  put  his  chav- 
atter  in  issue.  Clinton  r.  State  (Fla.),  12- 
laO. 

Showing  witness's  sweetheart  to  he 
niece  of  fugitive  from  justice.  —  The 
credibility  of  a  witness  cannot  be  impeached 
by  evidence  showing  that  his  sweetheart  is 
the  niece  of  a  fugitive  from  justice,  or  by  evi 
dence  tending  to  show  that  the  witness  has 
at  times  associated  with  thieves  and  other 
criminals.  Miller  v.  Oklahoma  (U.  S.),  9- 
389. 

Time  limit  of  proof  of  reputation.  — 
A  witness  may  be  impeached  by  proof  that 
his  reputation  for  truth  and  veracity  was 
bad  at  places  where  he  formerly  resided, 
\vithin  a  reasonable  time  limit.  People  v. 
Mix   (Mich.),  12-393. 

Reputation  of  deceased  witness.  — 
Where  a  transcript  of  the  testimony  of  a 
deceased  female  witness  has  been  introduced 
in  evidence,  it  is  proper  to  refuse  to  permit 
the  opposing  party  to  ask  a  witness  a  ques- 
tion designed  to  elicit  testimony  that  the 
reputation  of  the  deceased  witness  as  to 
morality  was  bad.  In  re  Durant  ( Conn, ) . 
10-539. 

Cross-examination  of  impeaching 
iritness  as  to  specific  acts  of  \ritness.  — 
After  a  witness  has  testified  that  the  char- 
acter of  the  prosecuting  witness  in  a  certain 
particular  is  bad,  he  will  not  be  permitted 
on  cross-examination  to  testify  to'  specific 
acts  or  occupation  of  the  prosecuting  wit- 
ness in  rebuttal  of  such  testimony.  State  v. 
Osborne  (Ore,),  20-627, 

e.  Corroboration. 

Evidence  of  prior  consistent  state- 
ments of  witness  to  rehut  prior  incon- 
sistent statements.  —  It  is  a  general  rule 
that  where  evidence  of  contradictory  state- 
ments is  offered  to  impeach  the  credit  of  a 
witness,  evidence  of  statements  made  by  him 
on  former  occasions  consistent  with  his  evi- 
dence are  inadmissible.  But,  where  it  is 
charged  that  the  evidence  of  the  witness  is  a 
recent  fabrication,  and  is  the  result  of  some 
relation  to  the  party  or  cause,  or  of  some 
motive  or  personal  interest,  his  evidence  may 
be  supported  by  showing  that  he  had  made  a 
similar  statement  before  the  relation  or  mo 
tive  existed.  Driggers  v.  U.  S.  (Okla, ),  17- 
66. 

Where  a  witness  has  denied  having  made 
statements  contradictory  of  those  made  by 
him  upon  the  witness  stand,  and  proof  has 
been  introduced  tending  to  establish  such 
prior  contradictory  statements,  former  state- 
ments of  the  witness  consistent  with  tliose 
made  hy  him  upoii  th?  staucl  we  not  adrais« 
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sible  in  support  of  his  testimony,  except  pos 
sibly  where  there  has  been  some  change  in 
the  circumstances  or  in  the  relations  between 
the  witness  and  the  parties  to  the  cause 
which  may  have  prompted  a  recent  fabrica- 
tion or  design  to  misrepresent  the  facts. 
Burks  V.  State  (Ark.),  8-476. 

Declaration  of  third  person  io  same 
effect  as  admissible. —  When  a  witness  has 
testified  to  a  particular  fact,  he  cannot  be 
corroborated  by  the  testimony  of  another 
witness  that  a  third  person  had  made  a  dec- 
laration to  the  same  effect  in  the  presence  of 
both  Of  them.  Pegfam  v.  Seaboard  Air  Line 
Ry.  (N.  Car.),  4-214. 


WOMEN. 

Competency   as    notary   public,    see   N^otabT 

Public. 
Impairment  of  woman's  prospect  of  marriage 

as   element   of   damage,    see    DAliAGEs 

9  c. 
Imprisonment    of    women    for  .contempt    of 

court,  see  Contempt,  1  f. 
Imputing  unchastity  to  woman  as  libel,  see 

Libel  and  Slandee,  1  f. 
Married  women,  see  Husband  and  Wm^. 
Right  of  woman  to  farm  laborer's  lien,  see 

Liens. 
Sale  of  liquor  to  women,  see  iNToiiCATlNO 

Liquors,  3  c  (2). 
Statutory    regulation  of   employment   of   fe- 
males, see  Labob  Laws,  1  a. 


WOODEN   BVilblNGS. 

Prohibition   within   certain   limits,   see   Mu- 
nicipal COBPOBATIONS,  15. 


WOODS  AND  FOBESTS. 

See  Logs  and  Lumber. 

Validity  of  statnte  restricting  cut- 
ting of  trees  withont  compensation.  — 

Legislation  to  restrict  or  regulate  the  cut- 
ting of  trees  on  wild  or  uncultivated  land  by 
the  owner  thereof,  etc.,  without  compensation 
therefor  to  such  owner,  in  order  to  prevent  or 
diminish  droughts  and  freshets,  and  to  pro- 
tect, preserve,  and  maintain  the  natural  water 
supply  of  springs,  streams,  ponds,  and  lakes, 
etc.,  and  to  prevent  or  diminish  injurious 
crosioA  of  the  land  and  the  filling  up  of  the 
fivers,  ponds,  and  lakes,  etc.,  would  not  op« 
erate  to  "take"  private  ptoperty  within  the 
inhibition  of  the  constitution.  Opinion  of 
Justices   (Me.),  13-746. 

While  such  legislation  might  restrict  the 
owner  of  wild  and  uncultivated  lands  in  hiS 
use  of  them,  might  delay  his  taking  some  of 
the  product,  might  defer  his  Elnticipated  prof- 
its and  even  thereby  might  cansfe  him  some 
loss  of  profit,  it  would  nevertheless  leave 
him  his  lailda,  their  product  and  increase, 
untouched  and  without  diminutJon  of  title, 
estate,  or  quantity.  He  would  still  have  large 


measure  of  control  and  large  opportunity  to 
realize  values.  He  might  suffer  delay  but 
not  deprivation.  While  the  use  might  be  re- 
stlicted,  it  would  not  be  appropriated  or 
■■  taken."  Such  legislation  would  be  within 
the  legislative  power  and  would  not  operate 
at,  a  taking  of  private  property  for  which 
compensation  must  be  made.  Opinion  of  Jus- 
tlues   (lie.),  13-745. 


WORDS. 

Subject  of  trademark  or  trade  name,  see 
Trademarks,  Trade  Names,  and  Un- 
fair Competition,  1. 


WORDS   AND   PHRASES. 

About,  see  Indictments  and  Infobmatioks, 
4. 

Addition,  see  Insurance,  5  f   (5). 

Alienable,  alienating,  see  Homestead,  4. 

Any  person,  see  Wills,  7  e  (1). 

Arisen,  see  Statutes  of  Limitations,  1  u. 

At  time  of  passage,  see  Statutes,  4  d. 

Balance  and  residue,  see  WillSI,  8  k 

Ballot,  see  Elections,  7  c. 

Brother  as  including  half-brother,  see  WitLs, 
8  b. 

Cash,  see  Wills,  8  b. 

Character,  see  Libel  and  SIiAndeb,  1  a. 

"  Child  "  or  "  children  "  as  including  adopted 
child,  see  Wilis,  8  b. 

Commerce,  see  Inteestate  Commbece,   1. 

Continuous  passage,  see  CaebieBs,  6  c  (4). 

Credible,  see  Wills,  8  e  (2), 

Criminals,  see  Criminal  Law,  1. 

Effects,  see  Wills,  8  b. 

Excessive  sale,  see  Monopolies  Aim  Coepo- 
RATE  Trusts,  3  b. 

Fair  valuation,  see  Bankruptcy,  3. 

Game,  see  Gaming  and  Gaming  Houses,  1  a. 

Grandchildren,  see  Wills,  8  b. 

Heirs,  see  Wills,  8  b. 

Improper  and  disreputable  characters,  see 
Landlord  and  Tenant,  5  b. 

Interstate  commerce,  see  Interstate  Com- 
merce, 1. 

Laborers  and  mechanics,  see  Labor  Latts,  2. 

Lawful  issue,  see  Wiiia,  8  b. 

Legal  heirs,  see  Benevotlent  ob  Beneficial 
Associations,  8  b. 

MajotitJ'  of  voters,  see  Elections,  2. 

"  Monument,"  as  including  public  library, 
see  Wills,  8  b. 

Month,  see  Time. 

More  or  less,  see  Deeds,  3  a;  SaIbb,  2. 

Motive,  see  Criminal  Law,  1, 

Now  held  in  custody,  see  OEikiNAL  Law,  1. 

On  or  about,  see  Indictments  and  Informa- 
tions, 4. 

Offal,  see  Health,  2  a  (1). 

"Or"  construed  as  "and,"  see  Wills,  8  b. 

Pa,rty,  see  Judges,  4  b  (1). 

"  Patrolman  "  synonyhious  with  "  polleeman,'' 
see  Municipal  CoEPOtsATiaNa,  5  g. 

Penalty,  see  Criminal  Law,  7  a   (2), 

"  Real  estate "  as  indnding  leasehold,  see 
Wills,  8  b. 


WORDS  AND  PHRASES. 
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Eespeotable     and     responsible     person,     see 

Landlord  and  Tenant,  3  c  (2). 
Right  heirs,  see  Wills,  8  b. 
Right  of  way,  see  Fibes,  7. 
To,  see  Time. 
Trust,     see     Monopolies     and     Oobpobate 

Tbusts,  1. 
Vicinity,  see  Contkacts,  3  e. 
Void,  voidable,  see  Vendob  and  Purchaser, 

2. 
Unmarried  female,  see  Seduction,  2  b. 
Valuable  papers,  see  Wills,  3  f. 
Widower,  see  Descent  and  Distribution,  5 

a. 
Writing,  see  Wills,  2. 

About.  —  The  word  "  about "  is  a  word 
of  somewhat  flexible  signification,  which  may 
vary  with  the  circumstances  and  the  connec- 
tion in  which  it  is  employed,  but  when  used 
in  such  a  sense  as  to  become  a  part  of  a 
contract,  it  denotes  approximation  to  exact- 
ness. It  cannot  be  reasonably  interpreted  to 
cover  so  large  a  fraction  of  a  total  term  of 
credit  as  three-sevenths  or  two-thirds,  and, 
consequently,  where  a  person  purchasing 
horses  on  the  19th  and  23d  of  March,  agrees 
to  pay  for  them  about  the  1st  of  April,  an 
action  for  the  purchase  price  commenced  on 
the  27th  of  March  is  premature.  Freeman  v. 
Hedrington   (Mass.),  17-741. 

Act  of  God.  —  The  meaning  of  the  term 
"  act  of  God  "  discussed.  Central  of  Georgia 
R.  Co.  !>.  Hall   (Ga.),  4-128. 

Blood  relations.  —  The  term  "  blood  re- 
lations," used  in  a  will  and  codicil  of  an 
illegitimate  person,  construed  as  to  its  ref- 
erence to  legitimates  and  illegitimates.  Es- 
tate of  Sanders    (Wis.),  5-508. 

Carying  on  business.  —  The  English 
Money-lenders'  Act  1900,  in  requiring  that  a 
money-lender  "  shall  carry  on  the  money- 
lending  business  in  his  registered  name  and 
in  no  other  name  and  under  no  other  de- 
scription, and  at  his  registered  address  or 
addresses  and  at  no  other  address,"  does  not 
mean  that  every  stage  and  every  incident  of 
every  piece  of  the  money-lending  business  is 
to  be  transacted  at  the  registered  office. 
Whether  a  certain  transaction  or  series  of 
transactions  constitutes  carrying  on  business 
within  the  meaning  of  the  act  is  a  question 
of  fact,  not  of  law,  and  must  be  answered 
according  to  the  circumstances  of  the  case. 
Kirkwood  v.  Gadd   (Eng.),  18-25. 

Cash.  —  "  Cash  "  will  not  be  construed  to 
include  real  estate,  in  the  absence  of  a  clear 
intent  to  use  it  for  that  purpose.  Watson 
V.  Martin   (Pa.),  20-1288. 

Cigarettes.  —  Little  cigars,  each  a  cylin- 
drical roll  of  tobacco  about  two  and  three- 
fourths  inches  long  by  one-third  of  an  inch 
in  diameter,  the  exterior  consisting  of  a  sec- 
tion of  wrapper  leaf  tobacco  and  the  interior 
of  the  kind  of  tobacco  used  in  cigars,  are  not 
"  cigarettes  "  within  the  meaning  of  the  Wis- 
consin statute  prohibiting  the  manufacture 
and  sale  of  cigarettes.  Goodrich  v.  State 
(Wis.),  14-932. 

Colored.  —  The  word  "  colored  "  by  a  con- 
sensus of  opinion  means  of  some  other  color 
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than  white,  having  a  dark  or  black  color  of 
the  skin,  specifically  in  the  United  States 
belonging  wholly  or  partly  to  the  African 
race,  or  having  or  partaking  of  the  color  of 
the  negro.  Throughout  the  United  States, 
except  on  the  Pacific  Slope,  the  word  "  col- 
ored," when  applied  to  race,  has  the  definite 
and  well-known  meaning  of  a  person  having 
negro  blood  in  his  veins.  State  v.  Threada- 
way   (La.),  20-1297. 

Damages.  —  "  Damages  "  means  compen- 
sation for  legal  injurv.  Jemo  r.  Tonri-t 
Hotel  Co.    (Wash.),  19-1199. 

Deemed.  —  The  word  "  deemed  "  as  used 
in  section  151  (3)  of  the  Mining  Act  of 
Ontario,  1908,  which  provides  that  unless  an 
appeal  (to  a  Divisional  Court  of  the  High 
Court)  is  set  down  and  a  certificate  of  such 
setting  down  lodged  within  a  specified  time, 
"  the  appeal  shall  be  deemed  to  be  aban- 
doned," means  nothing  less  than  "  adjudged  " 
or  "  conclusively  considered."  In  re  Rogers 
(Can.),   16-476. 

Duly.  —  The  word  "  duly "  has  acquired 
a  fixed  legal  meaning,  and  when  used  before 
any  word  implying  action  it  means  that  the 
act  was  done  properly,  regularly,  and  ac- 
cording to  law.  It  is  often  used  before  such 
words  as  "  convened,"  "  arrested,"  ,  "  quali- 
fied," "  served,"  "  presented,"  "  discharged," 
and  has  in  such  cases  the  meaning  of  the 
term  "  legally,"  "  properly,"  or  "  according 
to  law."  O'Donnell  -v.  People  (111.),  8- 
123. 

Employ.  —  To  employ  means  to  engage 
in  one's  service,  to  use  as  an  agent  or  substi- 
tute in  transacting  business,  to  cdmmission 
and  intrust  with  the  management  of  one's 
affairs.  When  used  passively,  it  sometimes 
has  a  reflexive  meaning,  signifying  only  to 
be  engaged  in.  It  also  means  to  select,  to 
designate.  Weaver  v.  Ann  Arbor  R.  Co. 
(Mich.),  5-764. 

Employee.  —  The  word  "employee"  has 
a  variety  of  meanings,  according  to  the  con- 
text, subject-matter,  and  circumstances  in 
which  it  is  used.  One  definition  is  "  one  who 
is  employed."  Weaver  v.  Ann  Arbor  R.  Co. 
(Mich.),  5-764. 

From.  —  Whether  the  word  "  from  "  is  to 
be  construed  as  inclusive  or  exclusive  of  the 
terminus  a  quo  depends  upon  the  subject- 
matter  and  the  context.  When  it  refers  to 
the  time  within  which  an  act  is  required  or 
permitted  to  be  done,  the  first  day  is,  under 
certain  exceptions,  to  be  excluded  under  the 
provisions  of  the  Minnesota  statute.  Budds 
v.  Frey   (Minn.),  15-24. 

From  the  date.  —  When  the  words  "  from 
the  date,"  or  "  from  "  a  day  named,  are  used 
in  connection  with  the  creation  of  an  estate 
or  interest,  and  it  is  not  contrary  to  the  ex- 
pressed intention  of  the  parties,  the  date 
named  from  which  the  estate  or  interest  is 
to  exist  is  to  be  included,  and  the  estate  or 
interest  vests  on  that  day.  Budd  v  Frev 
(Minn.),  15-24. 

Graft.  —  The  word  "graft"  signifies  a 
dishonest  transaction  in  relation  to  public 
or  official  acts,  and  also  an  advantage  which 
a  person  acquires  by  reason  of  his  peculiar 
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position  6f  supWior  influenefe.  Quinn  v.  Ee- 
vie*  Pub.  Co.   (Was!.),  19-id?7. 

G^ifB.  —  The  word  "  griflf  '*  in  the  state  6i 
LoufSiaha  has  a  definite  meaning,  indicatifig 
tie  issue  of  a  uegto  ahd  a  riliilatto.  A  per- 
son too  black  to  be  a  iniilatto  ahd  too  pale 
m  color  to  be  a  negro  is  a  "griff."  State  v. 
Mireadaway    (La.),   20-1297, 

Incident.  —  The  distinguishing  Character- 
istic of  an  "  incident "  consists  in  the  fact 
that  it  "  usually  Or  iiSturally  or  inseparably 
depends  upon,  appertains  to,  or  follows"  its 
principal.  Commonwealth  v.  Wanipler  (Va.), 
7-4212. 

Lyncbiiig.  —  In  a  statute  prohibitinjg 
IjriicTiing,  the  use  of  the  ter'iri  "  lyhehilig  '*  is 
suMeient  td  define  the  dfleiise,  a^  the  terrai 
is  one  of  common  knd^ledge.  State  v.  tewis 
(N.  Car.),  9-504. 

Malice.  —  Malide,  in  legal  proceedings, 
does  riot  necessarily  meiii  personM  ill  will 
or  spite,  but  means  a  wrbhgftil  act  done  in- 
tentionally without  just  catise  or  excuse. 
Pittsburg,  etc.,  E.  Co.  ('.  Wakefield  Hard- 
ware Co.   (N.  Car.),  3-720. 

Miilatto.  -^  A  pefsoH  too  dark  to  be  white 
and  too  bri^t  to  be  a  gfriff  is  a  "  miilatto." 
State  V.  Threada*ay    (La.),  20-1297. 

S'egro.-iA  "  negro  "  is  defined  as  a  "  blatk 
man,-  especially  one  of  the  race  who  inhabit 
tropical  Africa,  and  who  are  difetifi^ished 
by  crisped  or  curly  hair,  flat  noses  and  pi'O- 
truding  lips,"  arid  the  wOtd  also  includes 
their  descendants  in  America  and  elsewhere, 
but  the  wofd  iti  also  loosely  applied  to  dther 
dart  and  blatk-skiilticd  rices  and  to  mixed 
breeds.  The  word  "  iie^rO "  of  itself,  tin- 
qualified,  does  hot  necessarily  indlude  withitt 
its  ineanihg  persons  pdssessed  bf  only  ari  ad- 
mixtiirfe  of  ptegr'o  blood,  Jibtably  those  whdSe 
admixture  is  so  slight  that  even  ari  exptsrt 
cahnof  be  Jiositive.  State  v.  Threadaway 
(La.),  20-1297,, 

^roiiik.  '-^  The  profits  of  a  business  for  a 
given  period  is  the  increase  shown  by  a  conl- 
parison  of  the  total  assets  at  the  beginning 
arid  the  end  of  such  period,  due  allowance 
being  made  for  any  capital  put  into  or  takefl 
out  of  the  business  in  the  meanwhile.  In  re 
SpShisH  Pt-Ospectirig  Co.  (Erig.),  20-677. 

toiii  Word  "  profits "  in  an  agreeirieflt  to 
divide  eqiially  the  profits  of  a  minirig  com- 
pany after  a  Sertain  date  held  to  mean  the 
Surplus  of  the  eai-nirigS  over  the  expenses, 
without  any  deduction  on  account  of  depre- 
ciation of  machinery  arid  plant.  Boothe  *. 
Siiriiinit  Coal  Miriirig  Co.  (Wash.),  19-1259. 

Schedule,  —  The  term  "  schedule  "  implies 
something  written,  and  when  used  with  ref- 
erence to  a  tfain  implies  that  the  operation 
of  the  train  is  gbverned  by  rule  rather  thfth 
bv  particular  direction  or  agreement.  Draper 
r.  Evarisville,  etc.,  E.  Co..   (Ind.),  6-.569. 

Settle.  -^  The  word  "settle"  has  an  es- 
tablished legal  iheanihg,  and  implies  a  mu- 
tual adjustirient  bf  accounts  between  differ- 
ent parties  and  an  agreement  on  the  balance. 
Phippsy.  Willis   (Ore.),  18-119. 

Similar.  -^  the  *ord  "  similar,''  used  in 
a  contract  of  sile  of  goods,  to  qualify  other 
goods,   is  riot  strioilvhidus  with   "  identical," 


btit  means  "  resefliblirig,"  o*  "  likV  «*  ''ol 
like  characteristics;  "  arid  heflee'  ^hen  tfal 
price  of  calf  trimihihgs  arid  fleahiiigS,  sdld  hf 
a  tanner  to  a  glue  nianufacture,  is  cove 
nanted  to  be  that  of  "  similar  §tbbk  paid  U 
dther  taiiners,"  hide  irlirimiri^  used  foi"  the 
same  purpose  come  within  the  description. 
Canada  Glue  Co.  r.  Galibett  (Call.),  18-791. 

Sn^cesf^dr^d  —  tJfider  a  clattse  lit  a  lease 
providing  for  a  forfeiture  for  failure  to  per- 
form the  covenants,  the  exetiutorS  of  the  les- 
see are  included  aiiong  his  "  sliceessdtS." 
W'est  Shore  E.  Co.  r.  Wennei-  (N.  J,),  1--790. 

Timber.  —  The  word  "  timber  "  ordinarily 
signifies  wood  suitable  foi-  constructive  or 
manufacturing  purposes,  and  it  will  be  so 
fco*!Striied  in  ft  eoritraet  for  the  saH  df  "all 
timber  now  stariding"  on  certain  land,  in  the 
absence  of  any  local  custom  or  other  fact  to 
indicate  a  different  intention  of  the  parties. 
Baldefsdn  y.  Seeley  (Mich.),  19-1049. 

Wilful.  —  As  used  in  the  ptovJslofi  of  the 
National  Bankruptcy  Act  (Act  of  July  1, 
1898,  c.  941  §  17;  1  Fed.  Stat.  AflriOt.  578), 
that  a  discharge  in  bankrupted  shall  not  re- 
lease judgmeilts  "  fof  wilful  arid  malicious 
injuries  td  the  person  or  property  bf  an- 
6thel-,"  the  *ord  "  wilftil "  means  nothing 
more  than  ihtentional,  and  the  wo*d  "  ma- 
licious "  means  nothing  more  than  that  dis- 
regard of  duty  which  is  involved  ili  the  in- 
tentional doing  Of  a  Wilful  aet  to  the  ifljury 
of  another.  McChri^tal  v.  ClisBee  (Mass.). 
5-769. 


WORK   AND   I:<AB6R. 

See  MASTEB  AND   SteBVAl*!',   1    d. 

Character  df  action  fdr  services  as  pfdeeeding 
in  pii-sonam,  see  Actions. 

Coinperisation  for  extfa  services,  see  MASlIsi 
And  StJBVANt,  1  d. 

Competency  of  physician  to  teStify  as  tb  na- 
ture of  services  rendered  to  deceased 
person,  see  Witnesses,  3  c  (2). 

Coriffaet  for  wdrk  arid  labbr  distinguished 
fr'oria  sale,  see  FsAtJDS,  iifAWtt  of,  9  a 

Cofltfact  Of  emplbymenf  as  affected  by  Stat- 
iite  of  frauds,  see  FhAtiflS,  STAitJTE  Of. 
10. 

Legal  services  as  neceSsaties  for  infants,  see 
InJ-ants,  2  a. 

Limitation  of  aetibnS  for  setvices,  see  LiMi- 
TA*iolf  OF  AfiTtdifs,  4  a  (2)    (a). 

Patt  perfdrttianee  df  oral  ettiltract  fat  ser- 
vices, see  FhAttD,  STAti/Tes  bv,  1  d  ( 1 ) . 

Eecovery  for  servides  rendered  Tlndei*  Verbal 
contrast,  see  FflAubS,  STAtui*  6t,  1  d 

^        (5). 

Eight  of  individual  to  sell  his  labttr,  See 
CbNsTtTtJTiOlsrAt  Law,  9. 

Liability  of  martied  Woniari  fbi"  Services  ten- 
dered to  hriSbahd,  See  HtrfeBAJra  and 
Wife,  8. 

Sight  of  partner  to  cbmpenSation  fdt  Ser- 
vices to  firm,  see  PAHTNEbsiilP,  4  a. 

Eight  of  physicians  and  surgeons  to  tecover 
fbt    prbfeSsionat    services,    see    Phtsj- 

CIANS   AND  StiRGEONS,  4, 
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Right  of  surviving  partner  to   compensation 

for  services,  see  Partnership,  7. 
Right  to  lien  for  worlc  done,  see  Mechanics' 

Liens,  4. 
Specific  performance  of  contract  to  do  work, 

see  Specific  Performance,  3  c. 
Venue    of   action    for    services    rendered,    see 

Venue,  1. 
"\'erbal  promise  to  pay  for  services  to  another. 

see  Frauds,  Stati'te  of,  6  a. 
\\ork  performed  by  purcliaser   as  part   pay 

ment  for  goods  purchased  under  verbal 

agreement,  see  Frauds,  Statute  of,  9 

b  (4). 

Compensation  for  services  rendered 
weak-minded  person.  —  In  a  proceeding 
to  sell  the  land  belonging  to  a  decedent's  es- 
tate, where  the  complainant  claims  compen- 
sation for  services  rendered  by  her  to  the  de- 
cedent, her  sister,  and  the  evidence  shows 
that  the  decedent  was  weakminded  and  as 
helpless  as  a  baby,  and  that  the  complainant 
took  care  of  her  afflicted  sister  for  several 
years  and  supplied  all  her  wants,  the  com- 
plainant should  be  allowed  such  compensa- 
tion as  the  decedent  would  have  accorded  her 
if  the  decedent  had  acquired  full  possession 
of  her  mental  faculties  before  her  death  and 
had  possessed  an  ordinary  sense  of  justice. 
Key  r.  Harris  (Tenn.),  8-200. 

Presumption  of  gratuitous  services 
■between  near  relatives.  —  Where  near 
relatives  live  together  as  members  of  the 
same  family,  and  one  of  them  performs  ser- 
vices for  the  other,  it  is  presumed  that  no 
charge  intended  to  be  made,  and  in  order 
to  raise  a  debt  out  of  such  circumstances 
there  must  be  evidence  showing  expressly  a 
contract  was  entered  into,  or  the  circum- 
stances or  origin  of  the  services  must  be  so 
exceptional  as  to  rebut  the  presumption 
against  the  making  of  a  charge.  Key  r.  Har- 
ris  (Tenn.),  8-200. 

There  is  no  legal  presumption  that  services 
rendered  by  a  son  to  his  parent  are  regarded 
by  the  parties  as  gratuitous  favors,  where  the 
son  is  the  head  of  a  family  wholly  distinct 
from  the  parent's  family,  though  the  two 
families  reside  in  different  parts  of  the  same 
house.     Page  v.  Page  (N.  H.),  6-510. 


WOKKING   CONTRACTS. 

Construction  of,  see  Contracts,  3  e. 


WRITING. 

See  Frauds,  Statute  of. 

Necessity   of  written   consent  to   assignment 

or  subletting  by  tenant,  see  Landlord 

AND  Tenant,  3  c  ( 2 ) . 
Necessity   of   writing   to    effect   partition    of 

real  estate,  see  Partition,  1. 
Notice    implied    from    written    authority    of 

agent,  see  Agency,  3  a  ( 1 ) . 


WRIT    OF   ASSISTANCE. 

Review  of  order  awarding  writ  of  assistance, 
see  Appeal  and  Error,  4  a. 


W^BITTEN    CONTRACTS. 

See  Frauds,  Statute  of. 

WRITTEN    INSTRUCTIONS. 

Stenographic  report  of  judge's  charge  ns 
written  charge,  see  Criminal  Law,  C  q 
(!)■ 

WRONGDOERS. 
Eight  of  wrongdoer  to  reward,  see  Rewards 

W^RONGFUIi    ARREST. 
See  False  Imprisonment. 

W^RONGFUL    ATTACHMENT. 

See  Attachment,  7. 

X-RAY. 

Negligence  of  physician  in  using  X-ray,  sec 
Physicians  and  Surgeons,  6  a. 

YEAR. 

Contracts  not  to  be  performed  within  a  year, 
see  Frauds,  Statute  of,  8. 

Tenancy  for  years,  see  Landlord  and  Ten- 
ant, 3. 


WORKMEN'S    COMPENSATION    ACT. 

See  Master  and  Servant,  3  m. 


YEAR   TO   YEAR. 

Nature  of  tenancy,  see  Landlord  and  Ten- 
ant, 4. 
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